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riBST  NAT.  BANK  OF  FT.  COLLINS  T. 

SHAFER  et  al.    (No.  89S9.) 

<Sa^me  Court  of  Colorado.    April  1,  IQIS.) 

1.  Trial  «=>868  —  Agbeed  Statement  op 
Facts— Mattbbs  not  Ikoludbd. 

In  nit  tried  on  an  agreed  itatemeot  of 
facts,  one  of  the  parties  desirinfi  to  rely  on  a 
contract  between  the  parties  must  set  out  the 
contract  in  the  statement,  or  the  evidence  in  re- 
spect to  it  from  which  its  existence  can  be  de- 
termined by  the  court. 

2.  Chattel  Mobtoaoss  <&=9200  —  Fraud  or 

MoRTOAQEE  in  PERMITTIIHa  CONVBBSION  OF 

Security. 

Where  chattel  mortgagee  permitted  and  aid- 
ed mortgagor  in  selling  sufficient  of  the  mort- 
gaged property  to  pay  the  mortgage  debt,  and  in 
converting  proceeds  to  bis  own  use,  and  took 
possession  of  remainder  of  the  property,  a  fraud 
was  perpetrated  on  the  mortgagor's  general 
creditors,  and  the  mortgage  was  void  as  to  a 
judgment  creditor  of  the  mortgagor  who  had  an 
execution  outstanding  at  the  time  of  the  sale 
of  such  remaining  property  under  the  mortgage, 
and  the  proceeds  of  such  sale  was  subject  to 
garnishment  to  satisfy  such  judgment. 
8.  Chaitel  Mobtoaoes  «s>179— Fraud  as  to 

Genebal  Gbeditob  —  Effect  op  Taking 

fobbession. 
Where  the  acta  of  both  mortgagor  and  mort- 
gagee have  been  such  as  to  tuilawfuUy  defeat  the 
rights  of  the  general  creditors  of  the  mortgagor 
in  the  collection  of  their  debts,  thereby  perpe- 
trating a  frand,  the  mortgagee  cannot  avoid  the 
effect  of  his  acts  by  taking  possession  under 
tile  mortgage. 

White,  Garrtgues,  and  Bailey,  JJ.,  diwenting. 

En  Bane.  Error  to  Weld  County  Court; 
Hertiert  M.  Baker,  Jtidge. 

Action  by  John  B.  Shafer  and  others,  do- 
ing business  as  the  Shafer  Hardware  Com- 
pany, against  Peter  Balmer,  in  which  the 
First  National  Bank  of  Ft  Collins  was  gar- 
nished. Upon  appeal  to  the  county  court 
from  a  judgment  of  the  justice  court  there 
was  judgment  against  garnishee,  and  It 
In*lng8  error.  Affirmed. 

Lee  &  Shaw,  of  Ft.  Collins,  for  plaintiff  In 
error.  John  Paul  Lee^  of  Eaton,  for  defend- 
ants in  error. 

HILL,  C.  J.  This  case,  instituted  before  a 
justice  of  the  peace,  was,  upon  appeal,  tried 
to  the  court  upon  an  agreed  statement  of 
facts.  The  Judgment  was  against  the  plain- 
tiff In  error  banli,  who,  upon  a  traverse  of 
Its  answer  to  a  garnishee  summons,  was  beld 
to  be  the  debtor  of  Peter  Balmer,  against 


whom  the  defendant  In  errot  bad  a  Judg- 
ment. The  agreed  record  on  error  dlaeldaea 
that  on  June  4,  1915,  Balmer  was  a  tarm 
tenant  of  one  Slgnor,  at  which  time  they 
gave  a  Joint  note  to  the  plaintiff  In  error  for 
$1,300,  due  December  ith,  folIowlnE^  secur- 
ing'lt  by  a  chattel  mortgage  on  certain  stocic, 
machinery,  and  crops  then  growing  on  the 
Slgnor  place;  that  on  November  4,  1915, 
Balmer  and  Slgnor  executed  to  plointUC  In 
error  another  note  for'|340,  doe  November 
20th,  same  year,  and  secured  It  by  chattel 
mortgage  on  that  portion  of  the  same  prop- 
erty not  then  disposed  of;  that  on  Decem- 
ber the  2Ttb,  following,  Balmer  turned  over 
to  plaintiff  in  error  bank  the  stock  and  ma- 
chinery covered  by  the  mortgages;  that  on 
January  6,  1916,  the  bank  sold  it  at  public 
sale  for  the  sum  of  fl.OOT  net  The  testi- 
mony of  Nelson,  the  bank's  cashier,  is  to  the 
effect  that,  after  crediting  all  amounts  receiv- 
ed from  Balmer,  he  was  stlU  indebted  to  the 
bank  on  the  note  $147.  It  Is  admitted  that 
the  garnishee  summons  was  served  on  Nelson 
Immediately  at  the  close  of  said  public  sale, 
tl}e  proceeds  being  In  his  possession,  but  that 
no  Indorsement  of  them  bad  been  made  on 
the  notes.  What  Signer's  interest  in  the 
matter  was  Is  not  disclosed.  As  the  briefs 
treat  the  debt  evidenced  by  the  notes  and 
the  property  covered  by  the  mortgages  as 
that  of  Balmer  alone,  we  shall  acquiesce  in 
this  view  of  it 

The  record  shows  that  In  August,  Septem- 
ber, October,  November,  and  December,  1915, 
Balmer  sold  to  one  Ogden  $639.25  worth  of 
oats  and  potatoes,  which  were  covered  by 
the  first  mortgage,  and  what  was  remaining 
when  It  was  executed  by  the  second ;  that  he 
received  In  payment  for  these  sales  nine 
checks  for  $549.74 ;  that  the  balance,  $89.51, 
was  used  in  the  purchase  of  sacks,  coal,  and 
the  rent  of  sacks;  that  all  of  these  checks 
but  four,  for  a  total  of  $94.73,  went  through 
plaintiff  In  error's  bank ;  that  in  one  of  them 
for  $108.90  the  bank's  name  was  inserted  as 
one  of  the  payees;  that  a  sugar  company 
gave  checks  for  beets  covered  by  these  mort- 
gages as  follows:  One  for  $431.45  payable 
to  the  bank,  Balmer,  and  Signer;  one  for 
t>eet  seed  for  $160  (the  payee  In  this  check  is 
not  shown  by  the  record) ;  one  to  W.  H. 
Barnes  for  $13.41 ;  one  to  M.  C.  Andrews  of 
$119.77 ;  and  one  to  the  bank,  Balmer,  and 


4s»For  other  «wms  sm  atuufl  tople  iiimI  KBT-NUUBBR  In  til  K«7-Mumber«d  Dlgasti  and  Iad*XM 
172  P^l 


Digitized  by 


172  PACIFIC  SEPORTiSB  (Oolo. 


Siguor  for  $98.90;  two  others  to  tbe  parties 
last  named  for  983&89.  Balmer  testified 
that  none  of  tbe  $431.46  check  went  to  the 
bank  to  pay  otf  bis  notes,  but  that  he  was 
given  permission  to  use  this  money  to  pay 
for  hauling  of  beets  and  pay  the  help,  pro- 
tecting the  bank's  Interest  In  tbe  crops ;  that 
he  was  not  clear  as  to  the  amounts  paid  ont, 
but  testified  to  Items  as  follows,  beet  haul- 
ing $7S,  threshing  $116.  cutting  grain  $40, 
for  labor  $93.00 ;  that  he  paid  $46  to  a  man 
In  Ault  on  an  old  debt  of  his,  $26  to  Barnes 
for  a  cultivator.  $15  tor  a  bog,  and  $46  to  an 
implemmt  company ;  that  he  fed  most  of  the 
wheat  and  alfalfa  covered  by  the  mortgages 
to  his  hogs;  that  he  had  given  the  bank  a 
rough  estimate  of  the  amounts  paid  out; 
that  so  far  as  he  knew  the  bank  had  no 
knowledge  that  the  funds  were  being  used 
for  other  purposes  than  to  save  crops,  ex- 
cept that  he  told  Nelson  of  purchasing  cultl- 
rator  from  Barnes  and  feeding  some  of  the 
wheat  and  alfalfa  to  his  hogs.  Nelson  ad- 
mitted that  he  gave  Balmer  permission  to 
use  some  of  the  money,  but  stated  that  it 
was  for  the  sole  purpose  of  harvesting  tbe 
crops ;  tliat  he  had  never  asked  him  for  pay- 
ment of  any  settlement 

The  record  shows  that  early  In  December, 
1915,  and  before  the  bank  took  possession  of 
the  property  it  sold,  a  bank  at  Severance  had 
secured  a  Judgment  against  Balmer  and  gar- 
nished the  sugar  company;  that  the  plaintiff 
in  error  bank  paid  $178  of  the  money  receiv- 
ed by  It  from  the  sales  of  these  crops  to  the 
Severance  bank  In  satisfaction  of  this  Judg- 
.  ment ;  that  this  payment  was  with  the  con- 
sent of  Balmer;  that  the  advertisement  of 
the  public  sale  of  the  property  was  slgaed  by 
the  auctioneer,  but  Included  the  language 
"First  National  Bank  of  Ft.  Collins,  mort- 
gagee" ;  that  at  tbe  time  of  the  service  of  the 
garnishee  summtms  upon  Nelson  as  cashier 
of  the  bank,  the  only  credit  Indorsed  on  the 
notes  was  one  for  $414.08,  bearing  date 
December  23,  IBIS.  The  Judgment  was 
against  the  bask  for  $270.80,  being  the 
amount  of  the  Balmer  judgment  In  favor  of 
the  defendant  In  error.  The  position  of  the 
trial  court  was  that  the  public  sale  of  the  re- 
mainder of  the  property  not  theretofore  sold 
by  Balmer  was  under  the  purported  chatty 
mortgages  by  consent  <^  Balmer,  and  not  un- 
der any  agreement  between  him  and  the  bank 
by  which  he  turned  It  over  to  them  as  se- 
curity tor  the  debt,  or  otherwise,  than  a  sur- ' 
render  of  possession  under  the  purported 
mortgages ;  that  upon  account  of  the  acts  of 
Balmer  and  the'  bank  pertaining  to  tbe  mort- 
saged  property,  its  disposition,  etc.,  the  mort- 
gages were  void  as  against  the  attaching 
creditors  of  Balmer. 

[1  ]  The  contention  of  the  plaintiff  In  error 
that  the  property  was  turned  over  to  the 
bank  by  Balmer  under  an  agreement  outside 
of  the  mortgages,  that  the  bank  was  to  re- 
ceive It  as  security  for  Its  debt,  have  It  sold, 


and  apply  the  proceeds  thereon.  Is  not  sus- 
tained by  tbe  record.  Wldle  the  agreed  state- 
ment of  focts  Is  not  v^  (Aear  on  several 
things,  the  deductions  to  be  gathered  from  It 
on  this  are  that  the  bank  took  possession 
with  the  ctmsent  of  Balmer  under  Its  purport- 
ed chattel  Mortgages,  and  that  it  was  pur- 
porting to  sell  the  property  thereunder ;  oth- 
erwise why  insert  in  the  sale  notice  the  words 
"First  National  Bank  of  Ft.  Collins,  mort- 
gagee." Tht  record  Is  silent  as  to  any  ex- 
press declarations  concerning  such  an  agree- 
ment It  it  had  been  made.  It  should  have 
been  Inserted  In  the  agreed  statement  of  facts 
by  appropriate  language,  and  not  left  uncer- 
tain to  be  urged  by  deductions.  If  such 
agreement  could  not  be  secured,  then  the  tes- 
timony concerning  It  should  have  been  pro- 
duced and  set  forth  In  the  record.  This  was 
not  attempted.  From  the  record  before  us, 
we  are  of  opinion  that  there  was  no  error  In 
the  ruling  as  made  on  this  subject. 

[2]  The  record  contains  sufficient  to  sustain 
findings  that  Balmer  gave  to  the  bank  two 
notes  for  $1,640  and  interest  and  chattel 
mortgages  to  secure  each  on  his  stock,  equip- 
ment, farming  Implements,  and  crops;  that 
thereafter  and  during  what  is  termed  the  life 
of  the  mortgages.  It  allowed  Balmer  to  sell 
about  $2,286  worth  of  crops  covered  by  the 
mortgages  and  apply  the  proceeds  to  his  own 
use,  except  $431.45,  which  the  bank  credited 
upon  the  notes ;  that  checks  for  about  $1,400 
received  from  the  sales  of  these  crops  Includ- 
ed the  name  of  the  bank  as  one  of  tbe 
payees;  that  checks  for  an  additional  sum 
of  about  $300  payable  to  Balmer  received 
from  the  sale  of  these  crops  also  passed 
through  the  plaintiff  In  error's  bank;  that 
the  bank  knowingly  permitted  Balmer  to  oth- 
erwise appropriate  the  most  of  the  wheat  and 
al&lfa  crops  covered  by  the  mortgages.  In 
such  drcumstances,  we  cannot  agree  with 
the  contendim  of  plaintiff  In  error  that  there 
is  no  testimony  to  sustain  the  findings  of  the 
trial  court;  that  tbe  action  of  the  parties 
to  Uie  mortgages  cimstitnte  a  fraud  against 
the  right  of  the  Judgment  creditors  of  Bal- 
mer. The  defendant  in  error  waa  entitled  to 
its  judgment  as  rendered.  It  had  an  execu- 
tion or  attachment  outstanding  against  Bal- 
mer at  the  time  of  the  sale.  It  was  looking 
tor  something  to  levy  npw.  Tbs  bank  had 
all  his  property  covered  by  the  two  chattel 
mortgages,  and  it  was  not  only  allowing  him 
to  sell  part  of  it  and  convert  the  proceeds  to 
his  own  dse,  thereby  preventing  his  other 
creditors  from  collecting  their  claims,  but 
was  aiding  him  In  such  transaction  by  hav- 
ing or  allowing  the  checks  received  therefrom 
to  include  its  name  as  payee  by  collecting,  or 
indorsing  them  to  bim,  and.  Instead  of  ap- 
plying the  proceeds  in  payment  of  his  debts 
secured  by  the  mortgages,  It  turned  the  mon- 
ey back  to  him,  yet  keeping  the  remainder  of 
the  property  still  covered  by  the  mortgages, 
and  it  thus  CfHitinued  to  so  do  up  to  tbe  time 
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It  took  po8set»ion  of  the  balance  of  the  pro[>- 
erty  not  In  this  manner  theretofore  dispos- 
ed of. 

[S]  It  may  be  conceded,  as  urged  by  coun- 
sel, that  after  a  mortgagee  takes  possession 
the  mortgage,  althongta  otherwise  defective 
or  for  some  reason  Invalid,  Is  good  as  be- 
tween the  mortgagor  and  mortgagee,  and  also 
as  against,  creditors  of  the  mortgagor  where 
-the  mortgagee.  In  good  faith,  takes  posses- 
sion tiefore  the  rights  of  other  creditors  have 
intervened  by  lien  or  levy.  We  cannot  agree, 
however,  that  this  rule  should  be  extended 
to  cover  cases  where  the  acts  of  both  mort- 
gagor and  mortgagee  have  been  such  as  to 
unlawfully  defeat  the  rights 'of  other  cred- 
itors of  the  mortgagor  In  the  collection  of 
their  debts,  or  In  securing  liens  upon  his  prop- 
erty as  an  aid  to  their  collection,  thereby 
perpetrating  a  fraud  against  them.  In  such 
cases,  the  authorities  are  to  the  effect  that 
the  mortgage  is  void  as  against  such  credi- 
tors, and  that  the  taking  of  possession  by  the 
mortgngces,  under  such  circumstances,  does 
not  change  this  rule.  Wilson  v.  Volght,  9 
Colo.  614,  13  Pac.  726;  Livingston  v.  Dry 
Goods  Co.,  12  Colo.  App.  331,  56  Pac.  355; 
Brasher  v.  Chrlstophe,  10  Colo.  284.  15  Pac. 
403;  Purr  v.  Wildlsh.  108  Wis.  401,  84  N. 
W.  437;  Andrews  v.  Partee,  79  Miss.  80,  29 
South.  788;  Putnam  v.  Osgood.  51  N.  H.  192; 
Bobbins  v.  Parker.  3  Mete.  (44  Mass.)  117. 

In  the  circumstances  of  this  case,  as  be- 
tween these  creditors  of  Balmer,  so  far  as 
the  remainder  of  the  property  covered  by 
these  mortgages  or  the  proceeds  derived  from 
the  sale  thereof  are  concerned,  equity  and 
good  conscience  require  Uiat  the  mortgage 
debt  should  be  treated  as  havli^  been  previ- 
ously satisfied  oat  of  the  proceeds  received 
from  the  prior  sales  of  the  other  property 
covered  by  the  mortgages,  or  at  least  that 
tiiey  be  held  Interior,  so  tar  as  any  lien  there- 
on Jg  concerned,  to  that  claimed  by  the  other 
attaching  Judgment  credits. 

The  judgment  it  affirmed. 

Affirmed. 

WHITB;  GARRIGUES,  and  BAILEY,  JJ., 
dissent. 


PIRST  NAT.  BANK  OP  FT.  COLLINS  v. 
DANIELS  MERCANTILE  CO. 
(No.  8990.) 

(Supreme  Court  of  Cnlorado.    April  1,  1918.) 

Ed  Banc.  Error  to  Weld  Couoty  Court; 
Herbert  M.  Baker.  Judce. 

Acti<m  by  the  Daniels  Mercantile  Company, 
against  a  debtor,  in  which  the  First  Nationid 
Bank  of  Pt  Collins  was  garnished.  From  a 
judgment  rendered,  garaisfaee  brings  error.  Af- 
firmed. 

Lee  A  Shaw,  of  Ft.  Collins,  for  plaintiff  in 
error.  John  Paul  Lee,  of  Eaton,  for  defendant 
in  error. 

HILL,  C.  J.  This  action  was  tried  with  No. 
8989,  First  National  Bank  of  Ft  CoIUdb.  plain- 


tiff in  error,  v.  John  EL  ^afer  ft  Bert  A.  Sha- 
fer,  doing  buainesa  as  the  Shafer  Hardware  Com- 
pany, defendants  in  error,  172  Pac.  1.  The 
same  state  of  facts  applies  to  both.  The  opin- 
ion in  the  other  case  controls  this,  and  jastifies 
an  affirmance  of  the  judgment,  which  is  ordered. 
Affirmed. 

WHITE,  OABBIGUOS,  and  BAILBT,  JJ.. 

dissent. 


LANDRUU  et  al.  t.  RAMER,  Secretary  of 

State.   (No.  8026.) 
(Supreme  Court  of  Colorado.    April  1,  1918.) 

1.  Officers  ^70%,  New,  voL  17  Key-No.  Se- 
ries—RECAiJ>-PMrriON— When  Piled. 

A  mere  deposit  with  the  Secretary  of  State 
of  a  petition  to  recall  an  officer  under  Const. 
Amend  art.  21,  S  2  (see  Laws  1913,  p.  673),  is 
not  a  filing  nntil  the  secretary  has  examined  it 
and  determined  that  It  is  a  petition  and  lias  ac- 
tually med  it,  and  the  filing  does  not  date  hack 
to  the  date  of  deposit,  and  hence  protests  can  be 
made  any  time  within  16  days  of  such  actual  fil* 
ing. 

2.  Officebs  «=370H.  New,  vol.  17  Key-No.  Se- 
ries—RECALi/—PETmoN—"SlQKEBS.'* 

Under  Cionst.  Amend,  art  21,  |  2  (see  Xawb 
1913,  p.  673).  a  signature  to  a  recall  petition 
is  not  complete,  and  the  writer  of  it  not  a  "sign- 
er," unless  there  be  added  tbe  date  of  slgi^ig 
and  place  of  residence. 

White,  X,  dissenting.  . 

En  Banc  Error  to  District  Court,  City 
and  County  of  Denver;  Charles  O.  Butler, 
Judge. 

Proceeding  by  John  W.  Landrum  and  oth- 
ers to  recall  a  Judge.  From  a  Judgment  of 
the  district  court  affirming  the  action  of 
John  E.  Bamer,  Secretary  of  State  of  Colo- 
rado, In  holding  Insufficient  a  petition  filed 
with  him,  tbe  petitionera  bring  oror.  Af- 
firmed. 

Thomas  Ward,  Jr.,  of  Denver,  for  plain- 
tiffs in  error.  Fred  Farrar,  Atty.  Gen.,  Fran- 
cis E.  Bouck,  Deputy  Atty.  Gen.,  and  John 
F.  Mall  and  Allen  &  Webst^-,  all  of  Denver, 
for  defendant  In  error. 

TELLER,  J.  This  cause  Is  before  us  on 
error  to  a  Judgment  of  the  district  court 
affirming  the  action  of  defendant  in  error, 
as  Secretary  ot  State,  in  holding  insufficient 
a  [)etitlon,  filed  with  him  for  the  recall  of  the 
judge  of  the  Thirteenth  judicial  district. 
■  Under  the  constitutional  amendment  which 
provides  for  the  recall  of  officers  a  period  of 
15  days  after  the  filing  of  a  recall  i)etltlon  is 
allowed  for  the  filing  of  protests. 

The  protest  In  this  case  was  filed  on  the 
27th  day  of  November,  1915,  and  plaintiffs  in 
error  Insist  that  the  petition  was,  in  law, 
filed  on  the  2d  day  of  November;  hence  the 
protest  came  too  late. 

It  is  conceded  that  the  defendant  in  er- 
ror, the  Secretary  of  State,  gave  to  the  par- 
ties who  delivered  the  petition  to  him  a 
receipt  as  follows,  "Received  for  considera- 
tion on  November  2nd,  1915,"  and  he  alli- 
ed In  tals  answer  and  testlffled  that  it  waa 
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n^eed  between  blm  and  said  parties  tbat 
the  petition  would  not  be  filed  until  he  had 
carefully  examined  it.  The  testimony  In  this 
respect  Is  fully  corroborated.  Evidence  was 
Introduced  to  show  why  so  greet  a  delay  oc- 
curred in  passing  on  the  sufficiency  of  the  pe- 
tltlon  preliminary  to  Its  filing. 

The  court  fonnd,  as  a  fact,  that  the  com- 
mittee "acquiesced  in  the  suggestion  made  by 
the  Attorney  General  that  the  Secretary  of 
State  would  receive  It  for  examination  and 
not  at  that  time  for  filing" ;  also,  that,  un- 
der the  testimony,  the  time  consumed  was 
reasonable.  The  record  ctmtalns  nothing 
which  Justifies  the  refiectlons  made  by  coun- 
sel for  plaintiffs  in  error  on  the  good  faith 
and  fairness  of  the  Secretary  of  State.  He 
acted  upon  the  advice  of  the  Attorney  Gen- 
eral, and  evidently  tried  to  do  his  duty.  This 
finding  that  the  petition  was  received  by  the 
officer  for  examination,  and  not  for  present 
filing,  being  fully  supported  by  the  evidence, 
is  binding  upon  us.  The  parties,  having 
agreed  that  the  petition  ahonld  be  filed 
when  the  officer  had  found  it- sufficient,  can- 
not now  be  heard  ta  say  that  it  was,  as  a 
matter  of  law,  filed  when  delivered. 

This  does  not  present  the  question  which 
would  have  arisen  had  the  committee  deliv- 
ered the  petition  for  filing  at  that  time. 
Here  they  delivered  it  for  consideration,  and 
to  be  filed  subsequently  If  found  entitled 
thereto.  Counsel  for  plalntifTs  In  error,  how- 
ever, insist  that  the  question  to  be  determin- 
ed Is :  Was  the  petition  filed  on  November 
2,  1915,  when  delivered  to  the  Secretary  of 
State,  or  at  the  time  the  filing  Indorsement 
was  placed  tho'eon?  Oppt^lng  counsel  haye 
fully  discussed  that  question,  and,  in  view 
of  its  importance,  It  ought,  perhaps,  to  be 
determined,  especially  as  It  has  been  sug- 
gested that,  though  the  filing  mark  was  not 
placed  upon  it  until  the  12th,  the  filing  dated 
back,  in  legal  effect,  to  the  day  on  which  the 
Secretary  of  State  received  the  Instroment. 

[1]  The  recall  amendment  provides  that: 

"All  petEtiona  shall  be  deemed  anil  held  to  be 
rufflcient  if  they  appear  to  be  signed  by  the  req- 
uisite namber  of  signera,  and  such  Bixners  shall 
be  deemed  and  held  to  be  qualified  electors,  un- 
less a  protest  in  writing  under  oath  shall  be  filed 
in  the  office  in  which  aucb  petition  has  been 
filed,  by  some  qualified  elector,  within  fifteen 
days  after  such  petition  Is  filed,  setting  forth 
specifically  the  grounds  of  such  protest.  •  •  * 
when  such  petition  Is  sufficient,  the  officer,  with 
whom  snch  recnll  petition  was  filed,  shnll  forth- 
with submit  said  petition,  together  with  a  cer- 
tificate of  its  sufficiency  to  the  Governor."  Con- 
stitutional Amendment,  Recall  from  Office,  Ses- 
sion Laws  1913,  S  2,  pp.  673,  674. 

It  Is  urged  that  a  i>etitlon  "should  be  filed 
when  received,  without  an  lamination  by 
the  Secretary  of  State,  or  the  person  in 
whose  office  the  petlllon  for  recall  is  filed." 
This  view  was  rejected  "by  the  trial  court, 
and  we  think  rightly  so.  If  counsel's  con- 
tention Is  right,  the  officer  has  nothing  to  do 
bqt  to  receive  the  collection  of  papers  bear- 
ijo^  signatures,  and  file  them  as  a  recall  peti- 


tion. This  is  not  consistent  with  the  known 
purpose  of  the  amendment,  nor  with  its  lan- 
guage. It  provides  for  a  series  of  steps  lead- 
ing up  to  a  recall  electttHi.  and  the  first  act 
which  partakes  of  an  official  character  Is  the 
filing  of  a  recall  petition  In  the  office  of  the 
Secretary  of  State.  The  instrument  to  be 
filed  Is  to  be  of  the  form  and  substance  pre* 
scribed  by  the  amendment,  and  nothing 
short  of  that  Is  a  petition  with  a  right  to  be 
filed.  Until  there  is  such  a  petition,  the 
movement  for  an  election  Is  not  initiated. 
The  importance  of  this  Instrument  Is  fully 
realized  in  the  amendmrat  by  the  several 
provisions  concerning  it  The  signers  must 
be  qualified  electors;  each  one  must  add  to 
his  signature  the  date  of  signing  ai)d  his 
place  of  residence,  with  street  and  number. 
If  In  town  or  dty;  and  the  genuineness  of 
the  signatures  must  be  attested  under  oath 
by  the  circulator  of  the  sheets  for  signature. 
The  petition  Is  to  contain  a  statement  of  the 
grounds  of  recall,  in  not  more  than  200 
words,  and  must  be  signed  by  electors  In 
number  equal  to  one  quarter  of  the  vote 
cast  at  the  last  preceding  election.  Eacli 
section  of  the  petltitm  mnst  contain  its  fall 
Utle  and  text 

In  the  light  of  these  facts,  how  can  It  be 
supposed  that  the  officer,  to  whom  certain 
official  duties  are  committed  by  the  filing  of 
a  petition,  has  no  right  to  determine  wheth- 
er or  not  the  papers  filed,  In  fact,  C(Histltute 
a  petltlcm?  If  he  must  accept  and  act  upon 
a  collection  of  sheets  which  appear  to  be  a 
petition,  though  not  In  fact  a  petition  within 
the  definition  of  the  amendment,  all  these 
specifications,  which  constitute  such  defini- 
tion, are  of  no  effect.  On  that  postulate,  a 
collection  of  sheets  with  numerous  signa- 
tures being  filed,  and  no  protest  made,  the 
Secretary  of  State  in  due  time  citifies  them 
to  the  Governor,  and  an  election  Is  called 
and  held  on  a  so-called  petition  whl(ai  may 
not  comply  with  the  most  important  prori- 
Bion  of  the  law.  The  taxpayers  of  the  state, 
or  a  district,  are  burdened  with  the  cost  of 
an  election  oa  the  petition  of  a  t&r  smaller 
number  of  signers  than  the  pe<vle  by  this 
amendment  decided  should  be  required  to 
set  the  recall  machinery  In  motion.  This 
result  Is  Inevitable  if  the  Secretary  of  State 
Is  a  mere  depositary  of  the  papers  alleged 
to  be  a  petition.  Unless  some  elector  pro- 
tests within  16  days,  the  papers  become  in 
effect  a  petition  no  matter  how  defective  In 
form  or  matter.  Such  a  construction  should 
be  adopted  only  upon  the  clearest  necessity, 
and  no  such  necessity  exists. 

[2]  The  language  of  the  amendment  is, 
not  that  all  petitions  shall  be  deaned  suffi- 
cient if  they  appear  to  be  petitions,  but  If 
they  appear  to  \»  signed  by  the  requisite 
number  of  dgnn-s.  A  signature  is  not  com- 
plete, and  the  writer  of  It  not  a  "signer"  In 
the  sense  of  the  amendment,  unless  there 
be  added  the  date  of  signing  and  place  of 
resldeucei.    Until  it  has  beak  determined 
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that  the  requisite  number  of  persons  have 
signed,  and  added  to  their  sikoAtures  the 
matters  required,  and  the  verifying  afflda- 
Tits  have  been  made,  no  one  can  say  that 
tliere  is  a  recall  petition  at  all.  These  mat- 
ters can  be  determined  from  the  papers  by 
inspection  and  computation  ;  but  the  one  Im- 
portant question  which  could  not  be  so  de- 
termined, to  wit,  whether  or  not  the  signers 
are  qualified  electors,  need  not  be  considered 
In  the  first  Instance;  their  qualiflcatton  Is 
presumed  until  a  protest  Is  filed.  This  is  a 
reasonable  and  almost  necessary  provision, 
In  order  to  make  it  possible  to  file  a  petition 
within  a  reasonable  time  after  it  Is  present- 
ed. There  Is  no  such  reason  for  presuming 
correctness  as  io  the  matters  which  appear 
on  the  face  of  the  papers,  and  It  Is  worthy 
of  notice  that  there  is  but  one  of  all  the  re- 
quirements to  which  this  presumption  at- 
taches. Why  does  not  the  old  maxim  apply, 
"Expressio  unius  est  excluslo  alterlus"? 

The  authorities  cited  on  tills  point  by  the 
plaintiffs  in  error  do  not  support  the  conten- 
tion. They  refer  to  the  filing  of  bonds,  etc., 
properly  holding  that  an  Instrument  which 
is  received  for  filing  Is  In  law  then  filed  al- 
though the  filing  marks  are  not  put  on  un- 
til later.  However,  even  in  cases  of  ordina- 
ry Instruments,  In  Jurisdictions  where  only 
acknowledged  or  certified  instruments  are 
entitled  to  record,  the  officer  receiving  them 
must  by  examination  determine  whether  or 
not  they  may  be  filed.  A  deposit  with  him  Is 
Dot  a  filing. 

From  the  above  consideration  it  results 
that  the  petition  was  not  filed  until  Novem- 
ber 12th  and  the  protest  was  In  time. 

The  Judgment  Is  therefore  affirmed. 

Judgment  affirmed. 

WHITE,  J.,  dissents.  HILL.  G.  J.,  and 
SCX>TT,     not  participating. 


ABT  INUl'il'UTE  OS*  CHICAGO  et  al 
D&NISON  et  at   (No.  8986.) 

(Supreme  Court  of  Colorado.   A^  1,  1918.) 

JunoMENT  «=>72&— C0NCI.U8IVBNE8S. 

Although  right  of  attorneys  to  lien  was  in 
issue  on  first  hearing  involving  distribution  of 
trust  fund,  and  decree  rendered  made  no  allow- 
ance thereof,  where  decree  was  opened  on  peti- 
tion of  interveners,  and  the  right  to  assert  attor- 
neys' lien  expressly  reserved  in  amended  decree, 
interveners  cannot,  in  a  subseqaent  proceeding 
to  compel  trustee  to  pay  amount  retained  for 
lien  claim  of  attorneys,  be  heard  to  aay  that  the 
right  to  the  claim  is  barred  by  tlie  statute  of  the 
state  where  the  estate  of  deceased  beneficiary  is 
under  administration ;  they  having  submitted 
to  tbo  jurisdiction  of  the  court  of  the  state  of 
tbe  forum. 

Error  to  District  Court,  City  and  County 
of  Denver;  H.  P.  Burke,  Judge. 

Controversy  between  tbe  Art  Institute  of 
Chicago  and  another,  as  executes  of  tbe  last 
will  of  Stella  Jerome  Prager,  deceaaed,  and 


John  H.  Denlson,  as  successor  in  trust  of  the' 
Mil  ton  Jerome  Fund,  and  otliers.  From 
Judgment  rendered,  the  former  bring  error. 
Affirmed. 

Philip  S.  Van  CHse,  of  Denver,  fOr  plain- 
tiffs In  error.  Paol  Knowles  and  W.  S. 
Bickder,  both  of  Denvo-,  £.  6.  Bennett,  of 
Las  Vegas,  Nov.,  and  George  L.  Nye,  of  Den- 
ver, for  defendants  in  wror  other  than  Den- 
lson. 

TELLER,  J.  The  defendant  In  error  was, 
In  a  proceeding  In  the  district  court,  aM>olnt- 
ed  trustee  of  a  fund  of  which  there  were  sev- 
eral beneficiaries.  When  the  fund  was  ready 
for  distribution,  a  firm  of  attorneys  filed  in 
the  cause  an  attorney's  Hen  on  tbe  shares  of 
several  of  the  beneficiaries  for  services  ren- 
dered In  establishing  their  right  to  share  in 
said  fund.  The  trustee  later  filed  a  supple- 
mental complaint  In  the  cause  setting  forth 
the  names  of  the  parties  claiming  an  interest 
In  the  fund,  including  the  said  attorneys,  and 
asking  that  the  court  ascwtain  and  dlre<;f: 
how  distribution  should  be  made.  Tbe  a.t- 
tom^  asserted  their  dalm  by  answer,  and 
their  right  to  It  was  put  ta  Issue  by  replica- 
tion. A  decree  was  entered,  and  approved  by 
one  of  said  attorneys,  without  mention  of  tbe 
lien  claim,  except  that  it  recites  that  all 
claim  to  lien  on  the  share  of  Helen  U  Han- 
num,  iKie  of  the  b^eflolarles,  had  been 
waived  by  said  attom^s  in  open  court. 

It  does  not  appear  that  the  right  to  said 
lien  was  litigated  on  the  hearing  on  .the  dis- 
tribution of  the  fund,  bat  a  one-twelfth  In- 
terest was  directed  to  be  paid  to  one  of  the 
attorneys  whose  firm  dalmed  a  lien  on  it 
It  is  the  lien  on  this  interest  which  Is  the 
subject  of  this  controversy.  The  court  re- 
tained jurisdiction  of  tbe  dlstrlbutloa  of  said 
fund.  Thereafter  the  plaintiffs  In  error  filed 
a  petition  in  Intervention,  claiming  said  one- 
twelfth  Interest  under  the  will  of  the  benefi- 
ciary who  was  entitled  to  It  The  Interven- 
tion was  allowed,  and  the  decree  <^nod  and 
modified  so  as  to  give  to  the  plaintiffs  In  er- 
ror said  Interest,  so  far  as  It  had  not  been 
paid  over  to  the  heir  at  law  of  their  testa- 
trix. The  claim  of  the  attorneys  was  recited 
in  the  decree,  which  was  stated  to  be  without 
prejudice  to  their  right  to  ass^  said  claim. 
The  trustee  paid  to  the  Art  Institute  all  the 
money  which  It  claimed  except  the  sum  of 
$134.46,  which  he  retained  because  of  said 
liea  claim.  Thereupon  the  plaintiffs  In  error 
filed  a  petiti<m  In  said  cause,  setting  up  the 
aforementioned  proceedings,  alleging  that  the 
lien  claim  was  barred  by  the  statutes  of  Il- 
linois, where  the  estate  of  the  deceased  bene- 
ficiary was  under  administration,  and  pray- 
ing that  the  trustee  be  ordered  to  pay  to  pe- 
titioners the  sum  retained  for  tbe  lien  claim. 
On  answer,  r^lication,  and  evidence  takoi. 
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tbe  court  fonnd  tot  tbe  recvondents,  and  di- 
rected the  trustee  to  pay  th^r  dalia, 

PlatatlflB  in  error  urge  tbat,  stnce  the  rl^^t 
to  the  lien  claim  was  In  issiie  oo  the  first 
hearing,  it  was  adjudicated,  and  that,  there 
being  no  allowance  of  it,  ttie  decree  is  final 
as  to  it.  It  Is  unnecessary,  because  of  the 
subsequent  proceedings,  to  determine  what 
might  have  been  the  effect  of  the  decree,  If 
it  had  not  been  modified.  It  la  tx>  be  ob- 
served that  the  decree  was  opened  on  the  ap- 
plication of  the  plaintiffs  In  error  for  their 
benefit,  and  that  the  right  of  the^  attorneys 
to  assert  their  claim  was  expressly  reserved 
in  the  amended  decree;  the  trustee  being 
required  only  to  pay  over  to  the  interveners' 
attorney  such  sums  as  "belonged"  to  their 
testatrix.  When  the  trustee,  knowing  that 
the  attorneys  still  had  full  right  to  assert 
their  claim,  declined  to  recognize  the  right 
of  the  interveners  to  the  full  sum,  the  plain- 
tiffs In  error  Invoked  the  aid  of  the  court  to 
recover  it.  The  fund  was  at  all  times  under 
the  control  of  the  court,  and,  when  the  plain- 
tiffs in  error  submitted  themselves  to  Its 
jurisdiction  and  obtained  the  relief  originally 
sought,  they  could  not  be  heard  to  say  that 
the  right  to  the  claim  depended  upon  the  ac- 
tion of  any  other  court,  either  of  Illinois  or 
of  this  state,  even  had  there  been  no  lien  on 
the  fund.  They  cannot  recognize  the  Juris- 
diction so  long  as  it  is  exercised  in  their  fa- 
vor, and  deny  It  when  they  cease  to  profit 
from  it. 

No  attack  Is  made  upon  the  Justice  of  the 
claim,  and  the  court  appears  to  have  fol- 
lowed the  law  and  the  dictates  of  Justice  in 
the  Judgment  rendered.  The  Judgment  Is  ac- 
cordingly affirmed. 

Judgment  affirmed. 

HILL,  O.  J.,  and  WHITD,  J.,  concur. 


WESTERN  INVESTMENT  &  LAND  00.  T. 
FIRST  NAT.  BANK  OF  DENVER. 
(No.  8232.) 

(Supreme  Court  of  Colorado.   March  4,  1918.) 

1.  Bills  and  Notes  €=9537(2)  —  Dblivebt — 
Question  fob  Jubt. 

In  a  suit  against  a  company  as  indorser  of 
a  note,  held,  on  tbe  evidence,  that  whether  the 
note  which  had  been  made  to  it  by  its  president, 
who  had  indorsed  it,  was  ever  delivered  to  de- 
fendant, was  question  for  the  jury. 

2.  Bills  and  Notes  i8=>537(5)— Indobsement 
— OtmsnoN  FOB  Jubt. 

-  In  Budi  suit,  heldt  on  the  evidence,  that 
whether  the  company  had  ever  indorsed  the  note 
by  an  indorsement  in  its  name  made  by  Its 
president,  wlio  was  also  the  maker  at  the  note, 
was  a  question  for  the  jury. 
8.  Pbincipal  and  Agent  €=»194(3)— RATon- 
CATioN — Instruction— Evidence. 
In  an  action  against  an  indorser,  the  refus- 
al of  au  instruction  that  there  could  be  no  rati- 
fioation  of  an  unauthorized  indorsement  in  the 
defendant  company's  behalf  unless  it  was  known 
to  and  approved  by  the  company  was  not  error. 


where  the  issue  was  whether  tiiere  had  been  an 
express  ratificaticm. 

4:  PaiNciPAr.  and  Agent  «=9l66(l)— Ratifi- 
OATioN — Effect. 
If  a  principal  deliberately  ratifies  an  agent's 
act  upon  sndi  knowledge  as  he  has,  assuming 
an7  risk  or  falling  to  make  full  inquiry,  he  is 
bonnd  and  cannot  avoid  the  effect  or  his  act  on 
the  ground  of  want  of  knowledge.  ' 

5.  Pbincipal  anh  Agent  ®=>174— Ratifica- 
tion—Question  FOB  Jubt. 

In  a  suit  against  a  company  on  a  note  made 
by  its  president  and  indorsed  by  him  in  the 
name  of  the  defendant  company  and  given  in 

Sayment  for  an  automobile,  held,  on  the  evi- 
ence,  that  whether  the  purchase  ofl  tbe  auto- 
mobile and  the  indorsement  and  delivery  of  the 
note  were  ratified  by  the  company  was  for  the 
jury. 

6.  Witnesses  e=s276~ADVEBSK  Pabtt— Stat- 
ute—Admission  OF  Testimont. 

In  such  action,  if  a  party  defendant  was  call- 
ed by  plaintiff  for  examination  under  Rev.  St. 
1908,  i  7284,  and  had  suffered  a  default  he  was. 
no  longer  within  the  statute,  but,  ui  view  of  the 
practice  of  examination  by  both  sides,  tbe  ad- 
mission of  his  testimony  was  not  error. 

7.  Evidence  «=»471(2^  —  Opinion  Evidence 

— OWNEBSHIP  OF  JPBBSONAL  PbOPEBTT. 
Id  an  action  upon  a  note  made  by  defend- 
ant company's  president  and  by  him  indorsed 
in  the  name  of  the  company  and  which  had  been 
given  in  payment  for  an  automobile,  liis  testi- 
mony tbat  the  company  had  never  owned  the  au- 
tomobile, a  fact  of  which  he  Iiad  only  sudi 
knowledge  as  might  be  acquired  from  the  facte 
proved,  was  inadmissible. 

8.  Evidence  «=5471(2)— Opinion  Evidence— 
ADifissiBiLmr. 

Where  the  question  involves  a  fact  clearly 
within  the  witness'  knowledge  and  does  not  caU 
for  an  expression  of  an  opinion  upon  facts  prov- 
en, it  is  admissible ;  but,  where  it  involves  the 
construction  of  the  facts  proren,  it  is  inadmis- 
sible. 

9.  Evidence  «=>123(3)— ADiassiniLiTT— Paet 
OF  Transaction. 

In  action  upon  a  note  indorsed  Ijy  defend- 
ant company's  president,  who  as  such  had  pow- 
er to  contract  on  behalf  of  the  company,  testi- 
mony as  to  his  declarations  to  a  witness  as  to 
his  authority  and  his  own  testimony  as  to  tbe 
same  declarations  was  competent  aa  a  part  of 
the  transaction  In  controversy. 

10.  Bills  and  Notes  «=5l86— Indobsement— 

OONBinERATION. 

Where  the  jury  might  find  that  an  automo- 
bile was  bought  for  defendant  conipany,  was 
used  in  its  business,  and  became  its  proper^, 
it  received  a  consideration  for  its  indorsement 
of  a  note  given  in  payment  by  its  preddeut  and 
was  bound  by  it 

11.  Tbial  ^260(1)  —  Requested  Inbibuo- 
tions— Given  Ikstbdctioss. 

The  refusal  of  requested  instructions  is  not 
error  where  their  substance  is  covered  by  the  in- 
structions given. 

Soott.  J.,  difliaitlnc. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Geo.  W.  Allen, 
Judge. 

Suit  by  the  First  N)atioDal  Bank  of  Den- 
ver, Colo.,  against  the  Western  Investmeut 
&  Land  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Howard  J.  Clark,  of  Des  Moines,  Iowa, 
and  L.  Ward  Bannister  and  Leroy  McWUd- 
ney,  both  of  Etenver,  for  plaintiff  In  errw. 
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N.  Walter  Dixon,  of  penver,  Harry  E.  Kel- 
ly, of  CUcago.  UL,  and  Charles  H.  Haines, 
of  Denver,  tot  defeadant  In  error. 

TESiLEB.  J.  TJtie  defendant  in  error 
brought  suit  agalDBt  the  plaintiff  In  error 
on  a  promissory  note  upon  which  the  latter 
appeared  as  Indorser.  Verdict  for  plaintiff 
and  judgment  accordingly. 

The  note  was  executed  by  one  Macarthy  to 
the  defendant  below — he  being  at  the  time 
the  president  and  manager  of  defendant  com- 
pany— was  Indorsed  in  the  name  of  said  com- 
pany, and  delivered  to  one  Colbum  In  pay- 
ment for  an  aotomobiie.  The  note  was  &ut>- 
BCQuently  and  before  maturity  transferred  to 
the  plaintiff.  Fiesentment  and  protest  were 
duly  made. 

[1,2]  The  defense  was  and  Is  that  the 
note  was  never  delivered  to  the  defendant, 
and  that  it  never  Indorsed  the  same.  It  is 
alleged  in  atiswer  that  the  Indorsement  In 
the  name  of  the  company  was  made  by  said 
Macarthy,  who  was  also  the  maker  of  the 
note,  of  which  fact  Colburn  had  knowledge 
when  he  received  the  note;  that  Macarthy 
had  no  authority  to  execute  and  deliver  to 
defendant  the  said  note ;  that  it  never  owned 
the  note ;  and  that  the  automobile  waa  pur- 
chased by  Macarthy  for  his  own  use,  and 
not  for  the  defendant. 

There  was  evidence  as  to  the  defendant's 
business,  of  which  Macarthy  was  In  sole 
charge  in  this  state ;  of  the  contract  of  pur- 
ctiase  of  the  automobile;  of  the  use  of  cars 
In  the  hoBliwes;  of  the  knowledge  of  some 
of  the  directors  of  such  use;  of  advertising 
by  the  compel^  that  it  used  automobiles  in 
its  business  of  selling  lands;  of  diffoencea 
between  Macarthy  Hud  hla  father-in-law, 
who  owned  more  than  one-half  of  the  stock 
of  the  def&idant  company ;  of  a  transfer  of 
Macarthy's  stock  to  bis  father-in-law ;  of  a 
charge  of  $10,006.96  against  Macarthy  on 
the  company's  books ;  of  a  resolution  by  the 
directors,  and  the  stodtholders,  approving 
and  confirming  all  the  acts  of  Macarthy  as 
president;  and  of  his  ceasing  to  have  any 
connection  with  the  defendant. 

The  court  submitted  to  the  Jury  the  ques- 
tion whether  Macarthy  purchased  the  auto- 
mobile for  himself  individually,  or  as  man- 
ager for  the  company,  and  for  it;  also,  If 
purchased  for  the  company,  whether  Macar^ 
thy  had  authority  to  make  the  purchase  and 
execute  the  note  In  suit  to  pay  therefor.  The 
Jury  was  instructed  that  they  should  find 
for  the  defendant  unless  they  found  that 
Macarthy  had  authority  to  purchase  an  au- 
tomobile for  the  company  and  did  so  purchase 
the  automobile  in  question  *,  and  that  he  had 
authority  to  Indorse  and  deliver  the  note 
in  suit ;  or  that  his  act  in  so  doing  was  rat- 
ified by  the  company. 

We  cannot  agree  with  plaintiff  in  error  that 
there  is  no  substantial  evidence  from  which 
authority  on  the  part  of  Macarthy  either  to 


buy  the  automobile  or  to  Indorse  the  note 
for  the  company,  may  t>e  inferred.  From 
the  evidence  above  recited  the  jury  might 
reasonably  Qud  that  Macarthy  had  author- 
ity to  buy  the  automcAU^  and  to  Indorse  the 
note  as  he  did. 

[3]  Neither  do  we  thinly  that  the  court 
erred  in  refusing  to  give  an  instruction: 

"That  there  can  be  no  ratiScation  of  an  un- 
authorized act  done  in  a  corporation's  belialf 
unless  the  act  Is  known  to  the  ratifying  author- 
ity, and  is  therefore  approved." 

The  requested  tnstructlon  stated  a  genera) 
rule,  to  which,  however,  there  is  a  well- 
known  ezc^;>tl<xi,  within  which  the  case  at 
bar  falls. 

We  are  dealing  here  not  with  acts  from 
which  a  ratification  may  be  Inferred,  but 
with  an  erjwess  ratification. 

[4]  It  Is  well  settled  that  If  a  prlndpai 
deliberately  ratifies  up(»  sucb  knowledge  as 
he  has,  assuming  such  rfadc  as  there  may  be 
in  failing  to  make  full  Inquiry,  he  Is  bound, 
and  cannot  avoid  the  effect  of  his  act  on 
the  ground  of  want  of  knowledge.  Ehrmann- 
traut  Robinson,  52  Minn.  333,  54  N.  W. 
188;  Stokes  v.  Mackay.  19  N,  T.  Supp.  918;i 
Wilder  V.  Beede,  119  Cal.  646,  51  Pac.  1083; 
Kelley  v.  N.  &  A.  H.  Ry.  Co.,  141  Mass.  496. 
6  N.  E.  745;  Mechem  on  Agency  (2d  Ed.)  f 
S93  et  seq.;  and  Ewell's  Evans  on  Agency, 
p.  82. 

[B]  The  testimony  of  J.  K.  Gilcrest,  -who 
owned  more  than  one-half  of  the  stock,  was 
that: 

"In  the  settlement  it  was  included  that  Ma- 
carthy turned  the  stock  back.  By  'settlement' 
I  mean  when  tbe  new  books  were  opened  and  an 
accounting  made  witli  him  and  myself.  Tbe 
ratification  reaolntion  was  a  part  of  the  settle- 
ment The  agreement  was  that  if  Macarthy 
would  tarn  over  the  stock  to  me  the  corporaticm 
would  ratify  all  of  his  acts  as  president  and  gen- 
eral manager  to  tbnt  date.  The  transaction  was 
entirely  carried  out  between  me  and  Macarthy 
and  the  company,  and  Klacarthy  turned  over 
his  stock  to  me.  Macarthy's  indebtedness  to  me 
was  paid  in  the  form  of  a  company  indebted- 
ness to  me,  pursuant  to  that  agreement." 

Reading  the  resolution  of  ratification,  wlt3i 
Its  all-lnduslve  terms,  In  the  light  of  this 
testimony.  It  cannot  be  said  that  the  Jury 
waa  not  Justified  in  finding  that  ttie  purchase 
ot  tbe  autranoblle  and  the  indorsement  and 
delivery  of  the  note  were  ratified  and  ap- 
proved. It  Is  a  fair  and  natural  Inference 
from  the  facts  in  evidence  that  the  defendant 
company,  as  a  consideration  for  tbe  surren- 
der by  Macarthy  of  his  stock,  agreed  to  be- 
come responsible  fOr  all  that  he  had  done. 
The  language  of  the  resolution  of  ratification 
fully  Justlfira  this  ctmcluston.  It  also  ap< 
pears  that  Macarthy  was  charged  wltii  flO;- 
005.95,  and  the  witnesses  for  defendants  now 
disclaim  all  luiowledge  of  the  items  of  that 
Indebtedness.  They  cannot  explain  the 
charge.   We  cannot  say  that  the  Jury  might 


>  Reported  In  full  in  the  New  York  Supplement; 
reported  as  a  memorandum  decision  irltbout  opinion 
la  64  Uun,  68>. 
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not  properly  infer  tliat  the  sum  so  diarged 
was  ItseU  a  conslderatl<ai  for  the  company's 
assnmptlon  of  liability  for  Macartfay's  acts, 
known  or  unknown. 

[t]  Objection  Is  made  to  the  testimony  of 
defendant  Macarthy— called  by  the  plain- 
tiff for  examination  under  section  7284,  B.  S, 
1008 — on  the  ground  that  he  had  already 
suffered  default;  and  cases  from  Wisconsin 
and  Minnesota  are  dted  to  support  the  objec- 
tion. In  the  Minnesota  case  (Suter  r.  Pa^. 
64  Mina  444,  67  N.  W.  67)  it  was  held  not 
error  to  reject  such  testimony;  the  court 
declining  to  determine  whether  or  not  the 
trial  court,  In  Its  discretion,  might  not  have 
admitted  the  testimony.  In  Moore  t.  May, 
117  Wis.  192,  94  N.  W.  48,  the  court  gives 
as  a  reason  for  holding  the  testimony  inad- 
mlRSlble  the  fact  that  the  other  side  has  no 
right  to  cross-eiamlne  the  witness.  Under 
our  practice  a  witness  thus  called  may  be 
examined  by  both  sides,  and  the  reason 
which  apparently  Induced  the  holdings  men- 
tioned does  not  exist  here.  Clearly,  if  a 
party  called  as  an  adverse  witness  appears 
to  the  trial  court  not  to  be  adverse,  he 
should  not  be  held  to  come  within  the  stat- 
ute in  question ;  and,  as  the  Minnesota  case 
recognizes,  the  matter  should  be  left  largely 
to  the  discretion  of  the  court  We  do  not 
think  it  was  error  to  admit  the  testimony  to 
whlcdi  the  objection  is  made,  especially  as  the 
witness  was  fully  cross-examined. 

[7.  t]  It  is  further  objected  that  the  trial 
court  erred  in  striking  out  the  following  Ques- 
tion and  answer:  "Q.  Did  it  (the  company) 
ever  own  the  limousine  machine?  A.  No." 
Gounsel  dte  authorities  to  support  the  state- 
ment  "that  a  witness  may  always  answer  a 
question  as  to  the  ownership  of  personal 
property."  The  statement  is  too  broad,  and  is 
not  supported  by  the  cases  dted.  Where  the 
question  Inyt^ves  a  fact  dearly  within  the 
knowledge  of  the  witness,  and  does  not  call 
for  the  expression  of  on  oplnUm  upmi  fftcts 
proven,  it  Is  admlsslUe.  But  where  the  testi- 
mony InTolves  the  construction  cA  the  facts 
proved,  It  is  not  competent.  Nicolay  v.  TJn- 
ger,  80  N.  T.  64.  In  Pldiler  t.  Beese^  171 
N.  X.  577,  64  N.  E.  441,  It  Is  said: 

"There  is  a  distinction  between  asking  a  wit- 
ness to  testify  to  a  fact,  the  existence  of  which 
depends  open  an  inference  from  a  coUectiOD  of 
facts,  *  *  *  and  asking  him  to  testify  to  a 
fact  which  is  necessarily  within  hli^lmowledge." 

Here  the  witness  was  called  upon  to  testify 
to  a  fact  of  which  be  had  only  such  knowl- 
edge as  might  be  acquired  from  the  fticts 
proved,  and  the  testimony  was  not  admis- 
sihle. 

[f]  Complaint  la  made  also  that  Hm  wl^ 
ness  Colburn  was  permitted  to  repeat  the 
declarations  made  to  him  by  Macarthy  as 
to  the  latter>s  authority  in  belialf  of  the  de- 
fendant, and  that  Macarthy  was  allowed  to 
testify  to  the  same  declarations.  This  testi- 


mony, it  Is  said,  violates  the  rule  that  an 
agent's  authority  cannot  be  established  by 
his  own  declarations.  But  that  is  not  tills 
case.  That  Macarthy  was  the  president  and 
manager  of  the  company  is  beyond  dispute. 
The  answer  admits  that  he  was  president  of 
the  company,  and  the  by-laws,  in  evidence, 
make  the  president  the  general  manager  with 
power  to  make  contracts  on  behalf  of  the 
corjwratloo.  The  testimony  was  concerning 
declarations  of  one  whose  agency  was  es- 
tablished, and  was  competent  as  a  part  of 
the  transaction  in  controversy.  R.  E.  Lee 
Co.  V.  O.  &  G.  S.  &  R.  Co.,  16  Colo.  118,  26 
Pac.  326. 

[18]  There  was  evidence  from  which  the 
jury  might  properly  find  that  the  automobile 
was  bought  for  the  defendant,  Was  used  In 
its  business,  and  became  its  property.  That 
being  so,  the  defendant  received  a  considera- 
tion for  its  indorsement,  and  Is  bound  by  It. 
Pelton  V.  Spider  Lake  Sawmill  Co.,  132  Wis. 
221,  112  N.  W.  29,  122  Am.  St  Rep.  963; 
Lyon  Potter  &  Co.  v.  Bank,  85  Fed.  120,  29 
C.  O.  A.  45;  Whitney  Arms  Co.  v.  Barlow,  6a 
N.  T.  62,  20  Am.  B^.  504 ;  Hays  v.  Gallon 
Gas  Co.,  29  Ohio  St  340;  and  Bradley  t. 
Ballard,  65  111. '413,  8  Am.  Rep.  656.  This 
eliminates  all  question  as  to  right  of  Macar^ 
thy  to  execute  or  Indorse  the  note  for  the 
company. 

This  fact— that  Is,  that  the  defendant  is 
estopped  to  deny  Its  liability  on  the  Indorse- 
ment— fully  meets  the  objections  to  the  first 
three  Instructions,  which  are  alleged  to  be 
bad  because  they  ignore  the  proposition  that 
the  Irregularity  on  the  face  of  the  note  was 
notice  to  the  Indorsee.  The  objection  to  in- 
struction  No.  6  is  Uiat  ttie  jury  were  permit- 
ted to  take  into  consideration  implied  or  ap- 
parent authority  in  the  president  and  man- 
ager to  indorse  the  note.  We  see  no  merit  In 
the  objection. 

[11]  Nor  do  we  find  error  in  the  refusal 
of  Instructions.  The  substance  of  some  of 
them  was  given,  and  the  others  do  not  cor- 
rectly state  the  law  as  applied  to  the  facts, 

EHndIng  no  error  in  the  record,  the  judfi^• 
ment  is  affirmed,  and  the  former  (^nion  is 
withdrawn. 

Judgment  affirmed. 

ALLEN,  not  partldpatins.  SCOTT,  J., 
dissents. 


KINO     PEOPLB.   (No.  9241.) 
(Supreme  Court  of  Colorado,    April  1,  191S.) 

1.  WiTNSSSBS  «=»354— Impeachweni^Imma- 

TBUAL  MATTEa.  « 
Defendant  tried  for  larceny  of  a  beef  animal 
cannot  be  impeached  on  the  immaterial  matter 
of  his  ever  having  killed  any  beef. 

2.  Cbiminal  Law  €=>1169(1)  —  Pbejodiciai, 
Errob— Impeachment. 

Defendant  tried  for  larceny  of  a  beef  animal 
cannot  be  said  not  to  have  been  prejudiced  by 
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evidence,  nailer  the  guise  of  imreachment,  of  his 
having  stolen  live  atock  long  before. 

En  Banc.  Error  to  District  Court,  Prow- 
ers County ;  A.  Watson  McHendrie,  Judge. 

Boy  Kli^  waa  convicted  of  larceny,  and 
brings  error.   Reversed  and  remanded. 

Gordon  &  Gordon,  of  Lamar,  for  plaintifT 
In  error.  Leslie  E.  Hubbard,  Atty.  Gen. 
(J.  W.  Kelley,  of  Denver,  of  counsel),  for  tbe 
People. 

GARRIGUES,  J.  Defendant  King  was 
convicted  In  tlie  district  court  of  Prowers 
county  under  an  Information  diarglng  bim 
with  the  larceny  of  live  stock,  the  trans- 
action occurring,  according  to  the  people's 
evidence,  November  23,  1916,  and  he  brings 
the  case  here  for  review. 

[1,2]  The  only  assignment  of  error  neces- 
sary to  be  considered  relates  to  the  attempted 
Impeachment  of  defendant  as  a  witness  In 
his  own  behalf,  on  a  matter  Immaterial  to 
the  issue  on  trial.  Defendant  when  on  the 
witness  stand  denied  In  chief  that  he  had 
taken  any  part  In  butchering  the  animal  In 
question,  but  testified  that  he  had  assisted 
In  butchering  a  hog.  He  was  then  asked: 
"Did  you  at  any  time  butcher  any  beef?" 
to  which  he  repUed:  "No,  sir;  I  didn't"  On 
his  cross-examination,  the  following  occnr- 
red: 

**Q.  Bow  long  has  it  been  now,  since  you  have 
had  any  range  beef  around  year  place?  .  A.  I 
never  had  had  any.  Q.  State  whether  or  not, 
some  time  in  September,  1915,  at  your  house, 
Mias  Effie  O'Dell  came  over  tiiere  about  dusk 
and  if  tbe  following  conversation  in  substance 
didn't  take  place  between  yon  and  her:  Miss 
O'Dell  came  in,  and  yon  had  just  brought  In 
either  tbe  whole  or  a  part  of  the  carcass  of  a 
beef  which  had  been  butchered,  and  you  asked 
her  if  she  could  keep  a  secret,  and  sne  replied 
that  she  could.  She  then  asked  you  where  yon 
had  gotten  the  beef,  and  you  said  you  bad 
butchered  k  calf  and  asked  her  if  she  would  like 
to  have  some  of  it,  and  she  asked  you  whose  it 
was,  and  you  said  that  it  was  House's,  and  she 
replied:  'No,  thank  yoo;  I  don't  eat  stolen 
meat.'  And  she  then  asked  you  how  it  came 
that  you  had  killed  it,  and  you  said,  *0h,  we 
were  coming  across  the  prairie  and  Just  shot  it.' 
(Objection  and  exception.)  Q.  Did  you  have 
substantially  that  conversation  with  Miss 
O'Dell?  A.  No,  sir:  I  didn't.  Q.  And  vou 
didn't  have  any  beef  la  your  house  at  uat 
time?   A.  No,  sir." 

In  rebuttal,  for  the  purpose  of  impeach- 
ment, the  state  called  Miss  O'Dell  as  a  wit- 
ness, who  was  permitted  to  testify,  over  de- 
fendant's objection,  that  she  bad  had  ench  a 
conversation  with  him,  and  that  she  saw 
part  of  a  carcass  of  fresh  beef  at  his  house 
at  that  time. 

1.  The  only  theory  upon  which  this  evi- 
dence of  the  witness  O'Dell  was  admissible 
was  that  it  tended  to  Impeach  the  defendant 
as  a  witness.  It  Is  fundamental  that  the 
Impeachment  of  a  witness  must  be  upon  a 
matter  material  to  the  issue  on  trial.  Rose 
T.  Otis,  18  Colo.  BO,  31  Pac.  493;  Denver  Co- 


T.  Owens,  20  Oolo.  107,  86  Pac.  848 ;  HuUen 
r.  McKlm,  22  Colo.  408,  45  Pac.  416 ;  Askew 
V.  People,  23  Colo.  446,  48  Pac.  624;  Mlt- 
snnaga  v.  People,  54  Colo.  108,  129  Pac.  241. 
The  issue  was:  Did  defendant  King,  In 
the  county  of  Prowers,  state  of  Colorado,  on 
or  about  November  23,  1916,  unlawfully  and 
fdoniously  steal  a  neat  animal,  the  property 
of  House.  Whether  defendant  killed  an 
animal  or  bad  stolen  meet  in  his  possession 
in  September,  191S.  more  than  a  year  prior  to 
the  transaction  upon  which  he  was  being 
tried,  and  a  matter  in  no  way  oonnet^d 
with  the  case  on  trial,  could  certainly  have 
nothing  to  do  with  this  issue.  Such  evidence 
was  wholly  incompetent  tor  the  purpose  of 
impeachinent  and,  upon  lAJection,  should 
have  been  excluded. 

We  cannot  say  that  this  testimony,  In- 
troduced under  the  gnlae  of  liiQ)eft<dim«it, 
to  tbe  effect  that  defendant  had,  long  prior 
to  die  transaction  muter  inrestigatlon,  beoi 
gnll^  ui  tbe  larceny  of  Hve  stock,  did  not 
prejudice  his  case  before  tbe  }nry,  and  the 
Jut^ment  of  the  lower  court  will  be  reversed 
and  tbe  cause  lemanded. 

Tudgmoit  reversed. 


SCOTT  V.  PEOPLE  ex  rel.  BOARD  OF 
OOM'RS  OP  YUMA  COCNTT. 
Qfo.  9102.) 

(Supreme  Court  of  Colorado.    April  1,  1918.) 

1.  Bait.  «s980— Bond—Disohabqc  or  Snnrr. 

The  surety  npon  a  bail  bond  Is  entitled  to 
discharge  from  liability  if  he  surrenders  the 
principal,  the  defendant  In  the  crimioal  case,  be- 
fore judgment  Is  rendered  in  an  action  on  the 
bond. 

2.  Bail  *»93— Action  on  Surbtt's  Bowd— 

"JtJDOMlOTT." 
In  an  action  against  the  surety  upon  a  ball 
bond,  the  trial  Judge's  general  finding  of  the  is- 
sues of  law  and  fact  against  the  defendant,  with 
an  order. that  judgment  be  entered  against  the 
defendant,  and  staying  judgment  until  final  dis- 
position of  his  motion  for  a  new  trial,  was  mere- 
ly the  announcement  of  tbe  court's  decision  and 
did  not  amount  to  a  judgment;  the  term  "judg- 
ment," as  used  in  MUls'  Ann.  St.  1912,  8  2075 
(Rev.  SL  1908,  §  1948).  relieving  sureties  on  sur- 
rendering the  principal  before  judgment,  mean- 
ing a  judgment  defined  in  MilU'  Ann.  Code,  S 
221.  at  the  final  determination  of  the  rights  oi! 
the  parties  In  the  action,  tbe  findii^  of  a  conrt 
not  constituting  a  judgment 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judg- 
ment] 

En  Bona  Error  to  District  Court,  Tuma 
County ;  Haslett  P.  Burke,  Judge. 

Action  by  the  People  of  the  State  of  Colo- 
rado, on  relation  of  the  Board  of  County 
Conunlssioners  of  Yuma  County,  State  of  Col- 
orado, against  Lincoln  R.  Scott  Judgment 
for  plaintiff ,  and  defendant  brings  error. 
Reversed  and  remanded,  with  directions  to 
dismiss  the  action. 
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John  T.  Bottom,  of  Denver,  for  plaintiff  In 
error.  Jo.  A.  Fowler,  of  Denver,  and  Bobert 
M.  Work,  Dlst.  Att^.,  Of  Ft  Morgan,  for  de- 
fendant In  error. 

ALLEN,  J.  This  Is  an  action  wherein  the 
plaintiff  In  error  Is  sued  as  surety  upon  a 
ball  bond.  Upon  trial  the  conrt  found  the 
issues  of  law  and  of  fact  for  the  plaintiff 
and  against  the  defendant.  The  plaintiff  In 
error,  defendant  below,  duly  filed  his  motion 
for  new  trial.  Before  the  motion  for  new 
trial  was  disposed  of,  and  at  the  hearing 
thereon,  the  defendant  showed  to  the  court 
that  he  had  surrendered  the  principal  to  the 
sheriff  and  had  paid  the  costs  whltdi  had  ac- 
cmed  In  the  criminal  action  In  whldi  the 
hall  bond  had  been  given  and  also  the  costs 
in  this  action.  The  facts  thus  shown  were 
admitted  by  plaintiff. 

[1]  It  is  now  contended  by  plaintiff  in  er> 
ror  that  the  trial  court  erred  in  falling  to 
dismiss  the  action  after  the  showing  above 
mentioned  was  made.  The  plaintiff  In  error 
was  entitled  to  be  discharged  from  liability 
upon  the  ball  bond  If  he  surrendered  the 
principal,  who  was  the  defendant  In  the 
criminal  case,  before  Judgment  was  rendered 
In  this  action.  Huston  v.  People,  12  Colo. 
App.  271,  65  Pac.  The  defendant  In  er- 
ror, however,  insists  that,  at  the  time  of  the 
surrender  of  the  principal,  the  Judgment  in 
this  action  had  been  rendered. 

[2]  At  the  time  the  principal  was  surren- 
dered by  the  surety,  in  tbe  Instant  case,  no 
Judgment  had  been  entered  against  tbe  sure- 
ty. The  record  shows  that,  at  the  conclusion 
of  the  trial  of  this  case,  the  trial  Judge  em- 
ployed the_  following  language: 

"At  this  time  the  court  finds  generally  the  is- 
sues of  law  and  fact  in  this  case  for  the  plain- 
tiff and  orders  that  Judgment  be  entered  against 
tbe  defendant  on  the  bond  in  question  In  the 
sum  of  $1,000,  with  intereBt  thereon  from  the 
9th  day  of  October.  1912,  and  for  costs.  Let  the 
record  Show  tbe  exception  of  tbe  defendant  to 
tbe  Bndings  and  order  for  judgment  and  tbe 
judgment  to  be  entered  thereon.  Ten  days  given 
in  which  to  file  a  motion  for  a  new  trial.  The 
entry  of  judgment  wiU  be  stayed  daring  that 
time.  If  a  motion  be  filed,  entry  of  judgment 
win  be  further  stayed  until  the  final  disposition 
of  tbe  motion  for  a  new  trial." 

The  foregoing  did  not  amount  to  a  rendi- 
tion of  a  Judgment,  but  was  merely  the  an- 
nouncement of  the  decision  of  the  court. 
The  term  "Judgment,"  as  used  in  the  statute, 
section  2076,  Mills*  Ann.  Sts.  1912  (section 
1948,  R.  S.  1908),  reUevIng  sureties  upon  the 
surrender  of  the  principal,  means  a  Judg- 
ment as  ordinarily  defined,  and  as  defined  In 
section  221,  Mills'  Ana  Code,  "the  fioal  de- 
termination of  the  rights  of  the  parties  In 
the  action."  Sudi  final  determination,  ac- 
cording to  the  record  In  this  case,  would  not 
take  place  until  after  the  motion  for  a  new 
trial  was  disposed  of.  Prior  to  that  time 
there  was  no  Judgment  eltber  rendered  or  en- 
tered. The  court  mer^  found  the  IsaueB  of 


law  and  of  fact  in  favor  of  the  plaintiff.  The 
findings  of  a  court  do  not  constitute  a  Judg- 
ment McEnlght  T.  BaUif,  46  Colo.  188,  100 
Pac.  433. 

Tbe  trial  court  therefore  erred  In  assuming 
that  it  had  rendered  a  judgment  before  the 
principal  was  surrenderd  by  the  surety,  and 
In  falling  to  dismiss  tbe  case  upon  tbe  show- 
ing made  by  the  surety,  prior  to  November 
1, 1916,  when  the  court  ordered  judgment  en- 
tered In  favor  of  plaintiff,  that  he  had  sur- 
rendered the  principal  and  paid  the  costs  In 
the  criminal  case  and  In  tbe  case  at  bar. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  ac- 
tion. 

Reversed  and  remanded. 


PKOVIDENT  LOAN  SOC.  t.  CITY  AND 
COUNTT  OF  DENVER. 

(No.  9367.) 

(Supreme  Court  of  Colorado.    April  1,  1918.) 

1.  Municipal  Corporations  ^=>111(4)  —  Ob- 
niNANCES— Invalidity  in  Past. 

The  section  of  an  ordinance  providing  for  U- 
crasing  pawnbrokers,  being  complete  in  itself, 
may  be  valid,  though  other  parU  of  the  ordi- 
nance be  invalid. 

2.  Municipal  Corporationb  «s»592(1)  —  Ob- 
DiNANCES  —  Conflict  with  Statdtb  — ■  In- 
censing Pawnbrokebs. 

An  ordinance  requiring  pawnbrokers  to  ob- 
tain a  license,  and  defining  tnem  to  include  cer- 
tain classes,  without  regard  to  rate  of  interest 
charged,  is  not  invalid  as  in  conflict  with  Laws 
1897,  pp.  250,  252,  254,  ${  1,  8,  16.  requirhig 
pawnbrokers  to  obtain  licenses  from  cities  In 
which  they  do  business,  and  defining  them  to  tn- 
cude  persons  cbarslng  3  per  cent,  per  month  in- 
terest; such  definition 'being  only  for  the  pur- 
pose of  tbe  statute,  and  licensing  of  those  charg- 
mg  less  not  being  prohibited. 

Error  to  County  Conrt,  City  and  County  of 
Denver;  Ira  C  Rothgerber,  Judge. 

Action  by  the  City  and  County  of  Denver 
against  the  Provident  Loan  Society  for  viola- 
tion of  an  ordinance  as  to  licensing  pawn- 
brokers. Conviction  Id  the  municipal  court 
waa  affirmed  In  the  county  court,  and  defend- 
ant brings  error.  Affirmed. 

Symes  &  Farrar  and  Ivor  O.  Wingren,  all 
of  Denver,  for  plaintiff  In  error.  James  A. 
Marsh  and  Jacob  J.  Lieberman,  both  of  Den- 
ver, for  defoidant  ta  error. 

ALLEN,  J.  This  is  an  action  wherein  the 
Provident  Loan  Society,  a  corporation,  is 
charged  with  a  violation  of  section  1390, 
article  1,  chapter  35,  of  the  Municipal  Code 
of  1906,  of  the  city  and  county  of  Doiver, 
which  section  reads  as  follows: 

"Sec  1390.  License  Required.  It  shall  be 
unlawful  for  any  person,  firm  or  corporation  to 
establiab  or  conduct  tbe  business  of  pawnbroker 
unless  sud)  person,  firm  or  coi^oration  shall 
have  first  procured  a  license  to  conduct  such 
business,  in  manner  and  form  as  in  this  ordi- 
nance provided.  Every  person  or  corporation 
engaged  In  the  bn^ess  of  receiving  property  in 
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pledge,  or  as  security  for  money  or  otI»r  tUnx 
advanced  to  the  pawner  or  pledger,  shall  be  held 
and  is  hereby  declared  and  defined  to  be  a  pawn- 
broker." 

It  10  conceded  that  the  loan  society,  above 
named,  la  and  waa  a  pawnbroker  as  defined 
by  the  ordinance,  and  that,  as  diarged,  it  vio- 
lated the  ordinance  by  oondacting,  the  busl- 
nesa  of  a  pawnbroker  without  baling  first 
procured  a  Uc^ise  from  tbe  city. 

l!lils  action  was  Instituted  in  the  municipal 
court,  where  tbe  defendant  loan  Bodety  was 
tried  and  found  guilty  as  charged.  An  appeal 
was  taken  to  the  county  court,  wtaere^  upon 
triaU  a  like  result  was  reached  and  a  Judg- 
ment waa  rendered  in  favor  of  the  plaintiff 
below,  the  dty  and  coun^  of  Denver.  The 
loan  sodety,  defendant  below,  brings  the  case 
here  fm  review,  and  asks  that  the  writ  of  er- 
ror herein  be  made  a  supersedeas.  Tbe  vari- 
ous assignments  of  error  are  all  made  cx  bas- 
ed upon  th«  theory  that  the  ordinance  in 
question  is  invalid. 

It  is  contended  by  the  loan  society,  the 
plaintiff  in  error,  that  tiie  turdinance  Is  in 
condlct  with  the  statute  on  pawnbrokers. 
Chapter  66,  p.  250,  Session  Laws  1897.  This 
is  the  principal  question  presented  for  our 
determination.  The  first  section  of  the  stat- 
ute provides  that: 

*****  It  shall  be  unlawful  for  any  cor- 
poration, company  or  person  to  establish  or  con- 
duct the  business  of  pawnbroker  within  the  state 
of  Colorado,  nnless  such  corporation,  company 
or  person  shall  have  first  procured  a  license 
from  the  proper  anthorities  of  the  town  or  city 
in  which  they  are  engaged  in  such  business/' 
and  shall  furnish  a  bond.  Section  4804.  R.  S. 
1908;  section  S393,  Mills'  Ann.  fits.  1912. 

Tbe  eighth  secttoD  of  the  act  provides,  in 
substance,  that  no  pawnbroker  shall  charge  a 
greater  rate  of  Interest  upon  money  advanced 
than  tliat  of  8  per  cent,  per  month.  Section ; 
4811,  R.  S.  1908 ;  section  5400,  Mills*  Ann.  Sts. 
1912.  Section  16  of  the  pawnbroker  statute 
provides  that: 

"An;  person  or  persons  loaning  money  on  per- 
sonal property  and  charging  as  mnch  as  tbe 
maximum  rate  of  interest  herein  provided,  shall 
be  deemed  a  (lavnbroker,  and  such  person  do- 
ing basfness  without  a  licoise  shall  be  guilty  of 
a  misdemeanor.  *  •  Section  4819.  B.  S. 
1908;  section  fi408,  Mills'  Ann.  Sts.  1912. 

[1]  The  plaintiff  in  error  refers  to  numer- 
ous sections  of  tbe  statute  and  of  the  or- 
dinance, and  contends  that  there  is  "a  sharp 
conflict"  between  the  provisions  of  the  statute 
and  those  of  the  ordinance.  Tbe  section  of 
the  ordinance  under  which  the  plaintiff  in  er- 
ror was  prosecuted  Is  complete  within  Itself, 
even  when  the  other  sections  of  the  ordinance 
which  relate  to  the  rate  of  Interest  to  be 
cliarged  by  a  pawnbroker  and  to  the  time  and 
manner  of  sale  of  a  pledge  are  deemed  to  be 
stricken  out  Tbe  ordinance,  therefore,  ev^ 
if  invalid  as  to  certain  parts,  may  stUl  be 
valid  so  far  as  Its  licensing  provisions  are 
concerned.  Vinsonhaler  v.  People,  48  Colo. 
T9.  81,  108  Pac.  9^.  We  need  not,  therefore, 
consider  or  examine  any  other  part  of  the 


ordinance  than  the  section  under  which  this 
action  was  brought,  namely,  section  1390  of 
the  Municipal  Code,  hereinbefore  quoted. 

[2]  The  plaintiff  In  error  claims  that  this 
section  of  the  Municipal  Code  is  in  conflict 
with  the  statute  because  "the  statute  defines 
a  pawnbroker  as  one  making  loans  •  •  * 
who  charges  as  much  as  S%  per  month  in- 
terest," while  "the  ordinance  declares  every 
one  who  engages  In  tbe  business  of  receiving 
property  in  pledge  or  as  security  for  money  or 
otiier  thing  advanced  •  *  •  a  pawn- 
broker, regardless  of  the  rate  of  Interest 
charged."  It  is  apparent  from  a  comparison 
of  tbe  ordinance  with  the  statute  that  a  per- 
sMi,  firm,  or  corporation  may  be  a  "pawn- 
broker," within  the  definition  given  by  the 
ordinance,  and  yet,  because  not  "charging  as 
much  as  the  maximum  rate  of  interest,"  not 
be  a  pawnbroker  within  tbe  meaning  of  the 
statute.  Hie  plaintiff  In  error,  according  to 
tbe  evidence^  charges  Interest  on  its  loans  at 
a  rate  not  exceeding  2  per  cent  per  month  of 
tbe  amount  of  money  actually  loaned  or  ad- 
vanced. Since  the  loan  society  did  not  charge 
as  mnch  as  the  maximum  rate  of  Interest,  or 
3  per  cent,  per  month,  It  was  not  a  "pawn- 
broker" within  the  meaning  of  the  statute, 
but  was  a  pawnbroker  as  defined  by  the  or- 
dinance. The  statute,  however,  did  not  pre- 
vent the  loan  society  from  being  deemed,  or 
being  in  fact,  a  pawnbroker. 

When  tlie  statute  designates  who  "shall 
be  deemed  to  be  a  pawnbroker"  it  merely  re- 
fers to  the  claw  ot  pawnbrokers  who  are 
affected  by  the  statute,  or  to  the  class  of 
persona  who  are  to  be  dealt  with  by  the  stat- 
ute as  pawnbrokers.  Other  pawnbrokers  are 
in  no  way  affected  Iqr  the  statute.  Tbe  defini- 
tion g^ven  the  statute  la  not  made  a  gen- 
eral rule  of  law.  It  applies  no  further  than 
to  the  statute  Itself.  The  result  is  that  by 
this  and  other  secttona  of  ttie  pawnbroker 
statute  the  state  exerdaes  tbe  power  to 
regulate  and  control  the  bnsiiieas  or  avoca- 
tion of  pawubroklng,  but  only  where  such 
business  is  conducted  by  pawnbrokers  charg- 
ing as  much  as  3  per  cent,  per  month  in- 
terest The  state  is  not  attempting  to  reg- 
ulate or  control  the  business  of  pawnbroklng 
where  such  business  is  carried  on  by  loan- 
ing money  on  personal  property  at  a  rate  of 
interest  less  than  3  per  cent,  per  month.  It 
follows  that  If  a  municipality  requires  a 
license  of  pawnbrokers  belonging  to  tbe  class 
last  descril)ed,  and  by  ordinance  attempts  to, 
or  does,  regulate  and  control  their  business, 
It  does  nothing  In  conflict  with  tbe  statute, 
because  there  Is  no  statute  governing  that 
part  of  tbe  pawnbroklng  business.  Neither 
does  tbe  municipality  Interfere  with  the 
state's  regulation  and  control  of  the  busi- 
ness of  pawnbroklng.  The  ordinance  is 
neither  inconsistent  nor  In  conflict  with  the 
statute.  The  statute  requires  pawnbrokers 
who  charge  as  much  as  3  per  cent,  per  month 
Interest  to  be  licensed;  bo  does  the  ordl- 
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nance,  because  it  requires  aU  pawnbrokers 
to  be  licensed.  The  ordinance  does  not  ex- 
clude, but  does  Include,  those  who  are  pawn- 
brokers under  and  governed  by  the  statute. 
If  the  statute  had  provided  that  no  license 
should  be  Imposed  on  pawnbrokers  except 
those  charging  the  maximum  of  3  per  cent, 
per  month  interest,  then  there  might  have 
been  a  conflict  between  the  statute  and  the 
ordinance,  but  no  sach  provlston  appears 
in  the  statute,  nor  can  it  be  Implied  from  the 
language  thereof. 

It  Is  well  settled  that  the  mere  fact  that 
the  state,  In  the  exercise  of  the  police  power, 
has  made  certain  regulations  does  not,  how- 
ever, prohibit  a  municipality  from  exacting 
additional  requirements.  So  long  as  there  is 
no  conflict  between  the  two,  and  the  require- 
ments of  the  municipal  by-law  are  not  In 
themselves  pernicious,  as  being  unreasonable 
or  discriminatory,  both  will  stand.  19  K.  O. 
li.  801,  I  110.  Thus  a  municipal  ordinance 
making  it  an  offense  to  permit  gaming  in  the 
place  or  house  of  any  person  la  not  Invalid 
'because  the  state  had  enacted  a  statute  which 
prohibited  sudh  acts  In  public  places.  Green- 
ville V.  Eemmls,  68  3.  G.  427,  S6  S.  B.  727, 
60  Ij.  B.  A.  725.  An  ordinance  declaring  It 
unlawful  for  an  antomoMle  to  be  driven  on 
public  streets  at  a  greater  rate  of  speed  than 
six  miles  per  hour  was  hrtd  not  to  be  in 
conflict  with  a  statute  pxohibitli^  the  driv- 
ing of  automobiles  *'wlthln  the  thlelLly  settled 
or  tmslness  portion  of  any  dty  at  a  greater 
qpeed  than  twelve  miles  per  hour.'*  Belllng- 
faam  T.  Glssna,  44  Wash.  897,  87  Pac.  481. 
There  is  no  difference  tqwn  prlndple  between 
an  ordinance  enlarging  a  class  of  ftcts  and 
one  enlarging  a  class  of  persons  dealt  with 
by  a  statute.  Tbe  Legislature,  while  provid- 
ing that  pawnbrokers  Charging  3  per  cent. 
Interest  Iter  month  must  be  llcoised,  did  not 
enact  any  law  with  r^renoe  to  the  licens- 
ing of  other  pawnbrokers,  nor  any  law  pro- 
hibiting the  licensing  and  regulation  of  such 
other  pawnbrokers.  Upon  Uie  principle  fol- 
lowed In  the  authorities  dteA,  there  is  dear- 
ly no  ctmfllct  between  the  statute  and  the 
ordinance  involved  in  the  Instant  case.  Tbe 
ordinance  is  neither  Inconsistent  with  nor 
repugnant  to  the  general  law»  and  does  not 
in  tbe  least  tend  to  limit  or  to  interfere  with 
the  operation  of  tbe  statute. 

The  city  has  the  power  to  legislate  upon 
local  and  municipal  matters.  If,  as  contend- 
ed by  plaintiff  in  error,  the  business  of  pawn- 
broking  Is  a  matter  of  state-wide  interest, 
this  fact  does  not  prevoit  such  business  from 
being  also  a  matter  of  munlcliial  Interest. 
The  preservation  of  the  health,  safety,  wel- 
fare, and  comfort  of  dwellers  in  urban  cen- 
ters of  population  requires  the  enforcement 
of  very  different  and  usually  much  more 
strli^ent  police  regulations  In  such  districts 
than  are  necessary  In  a  state  taken  as  a 
whole.   19  B.  a  lb  798i  |  106.    In  section 


163,  page  801,  of  the  volume  Jnsfc  cited.  It 

is  said: 

"The  buainess  of  pawnbrokers,  because  of  the 
facility  it  furnishes  for  tbe  commission  of  crime 
and  for  its  concealment,  1>  one  which  belongs  to 
a  class  where  the  strictest  police  regulation  may 
be  imposed." 

And  in  secUon  253  of  the  same  work  is 

the  f ollowli^ : 

"Among  the  occupatioas  which  have  been  held 
to  affect  the  public  interest  so  far  that  a  munic- 
ipal corporation  may  lawfully  reqaire  a  license 
as  a  condition  of  engaging  therein  are  *  •  • 
keeping  a   *   *   *   pawnbrokers  shop." 

In  section  1023,  McQulllen,  Munla  Corp., 
It  Is  said: 

"^e  law  recognizes  that  the  business  of  a 
pawnbroker  is  of  such  a  character  as  to  justify 
and  imperatively  require  rigid  police  supervi- 
sion, and  as  a  means  to  this  end  a  permit  or  li* 
cense  to  conduct  such  bmriness  may  be  demand- 
ed." 

For  the  reasons  hereliil)efore  stated,  we 
hold  that  section  1390  of  the  Municipal  Code 
of  1906,  of  the  city  and  county  of  Denver, 
being  the  section  of  the  ordinance  involved 
In  this  case,  Is  valid,  and  that  no  error  was 
committed  1^  the  county  court  in  finding  and 
determining  that  plaintiff  in  error  was  a 
pawnbroker  under  the  ordinance  and  subject 
to  the  penalties  provided  for  the  violation  of 
the  section  of  the  ordinance  In  question. 
The  application  for  a  supersedeas  will  there- 
fore be  denied,  and  the  Judgment  affirmed. 

Affirmed. 

HILL,  G.  J.,  and  BAILST,  concur. 


HBBEB  et  al.  v.  PORTLAND  GOLD  MIN- 
ING GO.  etaL  (No.  8494.) 
(Supreme  Court  of  Colorado.    April  1,  1918.) 

1.  Injunction  ^=>103,— Cbimib. 

Injunction  will  not  lie  to  restrain  storekeep- 
ers and  assayers  from  carrying  on  the  business 
of  purchasing,  knowingly,  stolen  ores,  from 
plaintiff's  employes ;  this  being  a  felony  by  stat- 
ute. 

2.  Jury  *=»31(11)— Infbinoement  of  Right- 
Injunction. 

To  restrain  a  storekeeper  and  assayer  from 
carryhig  on  tbe  business  of  purchasing  from 
plalntllTB  employes  ore  stolen  from  plaintiff's 
mine,  such  act,  constituting  a  felony,  would  d^ 
ny  defendant  tbe  right  to  trial  by  jury. 

Garrigues,  Allen,  and  Bailey,  JJ.,  dissenting. 

Bn  Banc.  Brror  to  District  Ooart,  Teller 
County ;  W.  S.       rls,  Judge. 

Action  by  the  Portland  Gold  'Mining  Com- 
pany and  <rtliers  against  Geor^  Heber  and 
others.  Vnm  an  order  overruling  demurrer 
to  the  comx>tBlnt,  defmdants  bring  error.  Bo- 
versed.  ' 

E.  G.  Vanatta,  of  Casper,  Wyo.,  for  plain- 
tiffs in  error.  E.  J.  Houghton,  N.  Waiter 
Dixon,  and  niomas  J.  Dix<m,  all  of  Denver, 
for  defendants  in  error. 

TELLER,  J.  Hbe  defendants  in  error 
brouf^t  suit  against  the  plaintiffs  in  wnMT, 


ttssO^v  etbu-  cuts  sm  uaan  topic  and  KOT-NUMBBB  Is  aU  K«-NnmlNr«a  DlgnU  and  Xnduis 


Digitized  by 


Google 


Oolow) 


HEBEB  T.  pobtijANd  oold  MmcNa  ca 


13 


and  several  others  wbo  do  not  appeav  here, 
tor  Injnncave  relief. 

[1]  The  cmnplalnt  allied  that  the  plain- 
tiffs were  the  owners  and  operators  of  mining 
and  milling  prop^ty  In  the  CrlpEde  Creek 
miiiiug  district;  that  in  said  district  there 
-were  many  other  persons  and  corporations 
owning  and  mining  their  properties  in  the 
same  g^eral  way  as  were  the  plaintlfFa; 
that  In  the  said  operations  the  plalntlfTa  and 
the  mine  curators  have  exi)ended  many 
million  dollars;  that  the  said  mining  proper- 
ties contain  gold  bearing  ores,  some  of  which 
Are  what  Is  commonly  known  as  "high  grade" 
ores,  of  great  value;  that  said  high-grade 
ores  may  be  distinguished  by  their  physical 
appearance;  that  since  the  beginning  of  min- 
ing In  said  district  they  have  been  subject  to 
theft  by  employes  of  plaintiffs  and  the  other 
mine  owners  to  the  amount  of  millions  of 
•dollars ;  that  large  numbers  of  men  are  em- 
ployed in  said  mines ;  that  such  thefts  of  ore 
are  profitable  only  because  of  the  existence 
■of  a  class  of  aseayers  whose  principal  business 
is  dealing  In  such  stolen  ores;  that  the  de- 
fendants belong  to  said  class  of  "high-grade 
assayers,"  and  are  engaged  solely  In  buying 
ores  which  they  know  to  have  been  stolen: 
that  they  encoura^  said  employes  to  steal 
said  ores,  and  aid  and  assist  one  another  in 
said  unlawful  acts  and  in  escaping  detection 
therein;  that  they  buy  also  from  said  em- 
ployes precipitates,  amalgam,  and  bullion 
known  to  have  been  stolen;  that  they  do  not 
comply  with  the  law  which  requires  the  pur- 
chaser of  ores  to  keep  a  book  In  which  shall 
be  recorded  all  the  particulars  of  such  pur- 
chases; that,  unless  resti-alned  by  order  of 
court,  they  will  continue  to  boy  stolen  ores ; 
that,  by  reason  of  the  fact  that  each  theft 
la  usually  of  a  small  quantity  of  ore,  it  is 
almost  Impossible  for  the  plaintiffs  to  detect 
it  at  the  time;  that  they  constitute  repeated 
trespasses  that  would  involve  plaintiffs  In  a 
multiplicity  of  suits  to  recover  the  amounts 
taken;  that  defendants  are  Insolvent;  that 
plaintiffs  have  no  adequate  remedy  at  law; 
and  that  defendants  by  their  acts  inflict 
Irreparable  Injury  upon  plaintiffs. 

l^e  prater  is  that  defendants  be  enjoined 
"from  carrying  on  the  business  of  purchasing 
knowingly  stolen  ores,  concentrates,"  etc., 
in  the  said  district,  "and  from  purchasing, 
receiving,  or  in  any  way  handling  or  dealing 
with,  directly  or  indirectly,  in  said  mining 
district,  any  ores,  etc.,  •  •  •  which  they 
may  know,  or  have  reason  to  believe,  were 
stolen";  and  for  an  accounting  for  all  stolen 
■era  theretofore  purchased. 

A  demurrer  to  the  complaint  was  over- 
ruled, and,  on  defendants'  election  to  stand 
nptm  the  demurrer.  Judgment  was  entered 
against  the  plaintiffs  In  error,  and  other  de- 
fendants who  were  In  default,  perpetually 
■enjoining  and  restraining  them  "from  carry- 
ing on  the  business  of  purchasing  knowingly 
stolen  OTes,  concentrates,  precipitates,  amal- 
gam, w  bnlllon  whidi  tbey  or  he  may  know. 


or  have  reason  to  believe,  were  stolen."  The 
overruling  of  the  demurrer  is  assigned  as 
error.  The  principal  ground  of  demurrer 
argued  is  that  the  complaint  does  not  state 
facts  constituting  a  cause  of  action. 

It  Is  objected  that  the  purpose  of  the  suit 
is  to  enjoin  the  commission  of  a  criminal 
offense.  It  Is  pointed  out  that  our  statutes 
make  the  buying  of  atolm  ore  a  felony,  and 
that  they  provide  an  elaborate  system  of 
recording  every  purchase  of  ore,  all  of  which 
provisions  are  Intended  to  accomplish  the 
precise  purpose  at  which  this  suit  aims. 
Defendants  In  error  reply  that  equity  has 
Jurisdiction  to  enjoin  an  action  even  though 
It  be  criminal,  if,  at  the  same  time,  It  pro- 
tects personal  or  property  rights.  The  ques- 
tion here  presented,  then.  Is:  Do  the  facts 
alleged  present  a  case  falling  within  the  prin- 
ciple last  stated? 

It  Is  not  to  be  questioned  that,  where  the 
direct  and  inunediate  purpose  of  a  suit  in 
equity  Is  to  protect  property,  an  injunction 
may  issue,  although  incidentally  It  enjoins 
the  perpetration  of  a  crime. 

In  the  case  at  bar,  plaintiffs  below  allege 
that,  If  the  sale  of  stolen  ores  be  prevented, 
the  stealing  of  ores  will  thereby  be  discour- 
aged, and  plaintiff'  losses  to  that  extent  be 
decreased.  No  case  Is  cited  In  which  the  ju- 
risdiction of  equity  is  sustained  to  protect 
property  in  this  Indirect  manner. 

In  the  case  of  In  re  Debs,  158  V.  S.  564, 15 
Sup.  CL  900,  30  L.  Ed.  1092,  on  which  de- 
fendants in  error  rely,  the  effect  of  the  in- 
junctive order  was  direct  The  defendants 
in  that  case  were  enjoined  from  obstructing 
interstate  commerce  and  the  carrying  of 
United  States  malls.  It  is  not  authority  for 
the  proposition  maintained  here  by  defend- 
ants in  error. 

They  also  rely  on  People  ex  rel.  v.  District 
Court,  26  Colo.  386,  58  Pac.  604,  46  L.  R.  A. 
850,  and  quote  from  it  as  follows: 

"Courts  of  equity  have  no  jurisdiction  by  in- 
junction to  restrain  the  commission  of  criminal 
acts  uAfcft  do  not  violate  tome  peraonal  or  pi^op- 
erty  righV 

It  Is  argued  that  the  violation  of  plain- 
tiffs' rights  in  this  case  Is  such  as  to  bring 
It  within  the  italicized  portion  of  the  above 
quotation.  We  tliink,  however,  that,  for  the 
reason  above  given,  the  case  does  not  apply. 
The  protection  of  property  rights  In  this  case 
appears  only  by  a  course  of  reasoning,  to 
wit :  That,  if  these  defendants  are  prevent- 
ed from  buying  stolen  ores,  the  employes  of 
plaintiffs  who  steal  ore,  finding  It  no  longer 
profitable,  will  cease  their  thefts.  The  re- 
sults of  the  injunction  are  therefore  not  de- 
terminate, but  Inferential  only.  The  only 
actual  and  direct  result  4s  the  enjoining  of  a 
criminal  offense. 

Defendants  In  error  rely  also  upon  KIrby 
V.  U.  P.  R.  B.  Co.,  51  Colo.  909,  119  Pac.  1042, 
Ann.  Cas.  1913B,  461,  In  which  railroad  tick- 
et brokers  were  enjoined  from  purchasing 
special  rate  tlcketa.  That  caae^  however,  is 
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not  In  point,  since  It  dealt,  not  with  criminal 
oflFenses,  but  with  acts  which  the  court  held 
to  be  fraudulent. 

The  injunction  dlrectlr  protected  plain** 
tiffs'  rights. 

Every  theft  is  an  invasion  of  eome  one's 
proper^  rights.  The  fact  that  In  this  in- 
stance an  injunction  is  sought  only  against 
a  certain  class  is  not  material.  There  are 
other  lines  of  business  Id  which  thefts  are 
extremely  common  and  difficult  to  detect.  If 
one  class  may  be  enjoined  either  directly  or 
indirectly  from  stealing,  other  classes  may  be 
treated  in  the  same  manner.  Modem  penal 
laws  are  intended  both  to  punish  the  crimi- 
nal and  to  deter  others  from  perpetrating 
like  ofFenses.  The  purpose  of  the  law,  then, 
is  to  accomplish  the  very  same  end  which 
the  InJnnctlMi  would  accomplish,  according 
to  the  reasoning  of  defendants  In  error. 
Where  a  criminal  prosecution  will  effectually 
redress  the  plaintiff's  wronf^  he  has  no  rem- 
edy In  equity.  22  Cyc.  775^ 

The  fact  th&t  the  criminal  statntes  are  not 
properly  enforced  was  ui^ed  as  a  ground  for 
injunction  In  People  t.  District  Conrt,  supra. 
This  court,  In  discussing  that  charge  in  the 
complaint,  said: 

"It  1b  a  plain  attempt,  througli  the  aid  of  a 
court  of  equity,  to  prevent  the  violation  of  the 
penal  statutes  of  the  state,  and  to  confer  upon 
that  court  the  adminiatration  of  the  criminal 
law,  solely  becaase  the  sworn  officers  neglect  or 
refuse  to  perform  their  duty  In  ^is  regard. 
The  failure  of  these  officers  to  perform  their  du- 
ty constitutes  no  ground  for  the  intoferenca  of 
a  court  of  equity." 

If  It  is  so  difficult  to  detect  these  thefts  of 
ore — and,  therefore,  the  criminal  law  is  not 
enforced — there  is  no  reason  apparent  why 
it  would  not  be  equally  difficult  to  show  a 
violation  of  the  injunction,  unless  depend- 
ence be  placed  upon  ttiat  part  of  it  which 
enjoins  the  purchasing  of  ore  which  the  buy- 
ers have  reason  to  believe  have  been  stolen. 
In  such  a  case,  one  cited  for  contempt  would 
not  know  what  evidence  he  ought  to  be  pre- 
pared to  meet.  It  would  open  a  wide  field 
of  conjecture  and  speculation,  and  make  it 
pos^ble  ioi  the  court  to  inflict  a  penalty  on 
grounds  upon  which  no  two  persons  mlfl^t 
bold  the  same  view. 

[2}  Another  effect  of  the  Injunction  would 
he  to  deny  one  cited  for  (»ntempt  a  trial 
jury  In  what  Is  in  effect  a  criminal  case.  In 
other  words,  a  court,  without  a  jury,  might 
nrnvict  persons  of  an  offense  which  tlie  stat- 
utes of  the  state  make  a  felony,  and,  upo^ 
conviction,  might  inflict  such  punishment  as 
to  the  court  seemed  proper.  This  tact  alone 
should  limit  the  right  to  an  Injunction  to 
cases  In  which  Its  direct  effect  la  the  pro- 
tection of  rights  or  property,  and  where  it  Is 
necessary  to  such  protection.  It  is  a  truism 
that  courts  of  equity  are  not  fitted  for  the 
admii^tration  of  criminal  law,  and  attempts 
to  extend  their  Jurisdiction  to  that  field,  in 


any  degree,  should  receive  no  favor  from 
those  whose  duty  It  is  to  preserve  the  land- 
marks of  the  law. 

The  plalntiffB  have  as  adequate  a  remedy 
In  the  premises  as  have  others  whose  prop- 
erty is  liable  to  be  stolen,  and  the  c6mplalut 
does  not  state  a  cause  of  action. 

The  demurrer  should  hare  been  sustained. 

The  Judgment  ts  therefore  reversed. 

GARRIQUES.  ALLEN,  and  BAII^T,  JJ., 
dissent. 


GOBTELL  T.  OLMSTED  et  al.   (No.  89S1.) 

{Supreme  Court  of  Colorado.    April  1,  1918.) 

1.  Fbauduleht  Convktances  ^»286(3)  — 
Setting  Aside  Confessed  Judoueni^Ak- 

SWER  OF  JtTDQMENT  DeBTOB. 

In  action  by  creditors  to  set  aside  a  con- 
fessed judgment,  the  answer  of  the  judgment 
debtor  is  not  evidence  against  the  judgment 
creditor,  and  constituted  no  basis  for  setting 
aside  the  judgment  as  fraudulent, 

2.  FBAUDUtENT  CONVETANCES  4»30  —  CON- 
FESStNGi  JUDGlfENT. 

That  a  creditor  to  whom  a  debtor  confessed 
judgment  promised  such  debtor  to  withhold  exe- 
cution was  no  concern  of  other  creditors,  and 
did  not  tend  to  show  that  the  confmslon  of  judg- 
ment by  the  debtor  was  with  fraudulent  intoit 
as  to  other  creditors. 

3.  I^UDUUENT  CONVBTANCKS  ^=S)30  —  COK- 
FESSION  OF  JuDOMENT^PbIOB  AqBEEUENT. 

That  an  fnsolvpnt  and  a  creditor  to  whom 
judgment  was  confessed  had  previously  agreed 
on  a  confession  of  judgment  would  not  render 
the  confession  fraudulent  as  to  other  creditors, 
because  there  could  not  be  a  confession  of  judg- 
ment without  an  agreement. 

4.  Fraudulent  Conveyances  €=»123 — OoN- 
FESSioN  OF  Judgment— Pbeferbnces. 

An  insolvent  can  prefer  a  bona  fide  creditor, 
and  can  confess  judgment  in  his  favor,  althongb 
creditors  are  hmderod  and  delayed,  because, 
there  could  be  no  preference  without  hindering* 
or  delaying  other  creditors. 

5.  Fbaudulent  Conveyances  *=»299(7)  — 
Con FE 881  ON  or  Judgment— Evidence. 

Evidence  held  not  to  show  that  a  confession 
of  judgment  by  an  insolvent  was  covlnly.  mali- 
ciously, or  wantonly  made  with  intent  to  hinder 
and  delay  creditors. 

6.  Fraudulent  Conveyances  ^s>123  —  Con- 
FEasiON  OF  Judgment— Debts  Not  Due. 

An  insolvent  can  confess  judgment  on  notoit 
not  yet  due  without  being  guilty  of  an  unlawful 
preference. 

Ai^)ea1  from  District  Court,  Garfield 
Cbunty;  John  T.  Shumate,  Judge. 

Suit  by  Victor  R  Olmsted  and  Marie  K. 
Kingsbury  against  Minnie  B.  Coryell  and 
another  to  set  aside  a  judgment.  Judgment 
for  plaintiffs,  and  the  named  defendant 
brings  error.  Reversed  and  remanded,  with 
directions. 

Defendants  in  error  Olmsted  and  Kings- 
bury commenced  this  suit  November  15,  10I3, 
as  a  direct  attack  upon  a  confessed  judgment 
for  $7,800.15,  entered  against  one  Fawcett, 
July  22,  1013,  in  favor  of  Coryell,  plalnUff  In 
error.  The  purpose  of  the  action  was  to 
secure  the  cancellation  of  the  Judgment, 
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m^cAn  and  reatrfdn  tbe  sheriff  of  Gftrfleld 
county  from  BelUng  tbe  property  of  Fawcett 
on  ocecntloo,  and  to  iKocore  the  appolnt- 
moit  of  a  rec^Ter  to  take  charge  of  the  prop- 
erty. 

The  PleadinsB. 

The  complaint  alleges  that  June  24,  1913, 
King^ury  recovered  judgment  against  Faw- 
cett for  $170.40,  on  which  execotlon  was  la- 
sued  and  placed  in  the  bands  of  the  sheritT 
August  21,  1913;  that  September  15,  1913, 
Olmsted  obtained  a  Judgment  against  Fa\f  cett 
for  $468.28,  and  forthwith  caused  a  transcript 
to  be  filed  in  the  office  of  the  clerk  and  re- 
corder's office ;  that  no  part  of  the  judgments 
has  been  satisfied;  that  Fawcett  owes  more 
than  $22,000  and  Is  Insolrent;  that  she  Is 
the  owner  of  600  acres  of  land  In  Garfield 
county;  that  July  22,  1913,  in  case  No.  1655, 
while  Insolvent,  and  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  her  credi- 
tors, Fawcett  confessed  judgment  In  favor 
of  Cdryell  In  the  sum  of  $7,809.15,  In  a  suit 
brought  by  Coryell  against  Fawcett  in  the 
district  court  of  Garfield  county;  that  the 
]6dgm«it  in  that  case  Is  based  upon  certain 
promissory  notes  alleged  to  have  been  given 
by  Fawcett  to  Coryell,  which  were  not  ex- 
hlMted  In  court  nor  tendered  for  cancella- 
tion and,  if  they  existed,  which  Is  denied,  it 
la  alleged  were  executed  without  valid  con- 
dderation  and  foi;  the  purpose  of  hindering, 
delaying,  defrauding,  and  cheating  her  cred- 
itors; that  September  7.  1913,  Coryell 
caused  flw  sheriff  to  levy  upon  the  property 
of  Fawcett  and  la  aboat  to  sell  it  on  execu- 
tion ;  that  there  was  filed  with  the  confession 
of  judgmmt  an  agreonent  of  date  July  21, 
1913,  signed  l^^  Corydl,  to  the  eflbct  that  the 
judgm^t  should  not  draw  a  greater  rate  of 
interest  than  6  par  cent  turn,  date  until 
satlsned;  that  the  ju^rment  so  confessed 
upon  the  suit  and  complaint  o£  Coryell  was 
entered  by  collusloo  and  fraud  betvreen  li'aw- 
«ett  and  Coryell  tor  tbe  poirose  at  giving 
preference  to  Coryell,  who  had  no  other  se- 
curity; and  that  plalntlflte  and  other  credi- 
tors will  be  defrauded  of  their  just  claims 
unless  a  receiver  be  appointed  to  take  cha^ 
of  the  ^Mq;>a:ty  and  assets  of  Fawcett 
Prayer  ttiat  the  Judgment  be  set  aside  and 
the  suit  in  that  case  dismissed,  that  a  re- 
«^ver  be  appointed,  and  Coryell  enjoined 
from  selling  under  execution,  and  for  general 
relief.  November  17,  1913,  Fawcett  by  sepa- 
rate answer  admitted  all  the  idlegatlmas  of 
the  complaint  and  petition,  consented  to  the 
anwlntment  ot  a  receiver,  and  alleged  that 
she  owned  other  pn^rty  in  addition  to  that 
described  In  the  complaint  November  18th, 
the  court  altered  a  finding  on  the  pleadings 
that  the  actual  parties  In  interest  were  Faw- 
cett and  plaintiffs,  and  without  notice  to 
Coryell  entered  an  order  appointing  a  re- 
ceiver of  all  the  property  and  effects  of  Faw- 
cett and  enjoining  and  restraining  Coryell 
from  proceeding  further  in  any  maaaner  under 


the  judgment  ot  oonfssslon  against  Fawcett 
in  case  No.  1655.  January  6,  1914,  Coryell 
answered,  alleging  that  July  22,  1913.  she 
obtained  Judgment  by  coafessloD  against 
Fawcett  tot  $7,800:15^  upon  three  prcHniasory 
notes  wblcb  were  given  for  a  valid  censldera- 
tioh  and  were  considered  merged  hi  the  judg< 
ment;  admitting  the  sheriff  levied  on  the 
propoty  and  had  a  custodian  In  charge 
thereof  untti  displaced  by  the  receiver ;  that 
it  was  agreed  in  antldpatlw  ot  the  ju^ment 
that  it  shoold  draw  6  per  cent  Interest;  but 
denyii^  that  a  sheriff's  sale  on  execution  will 
defraud  plalntlft  or  any  of  Fawcett's  credi- 
tors of  their  Just  dues,  or  that  the  judgmoit 
was  confessed  for  the  purpose  of  hindering 
and  delaying  creditors 

The  Evidence. 

The  uncontradicted  evidence  shows  that 
Fawcett  rented  from  Coryell  what  Is  known 
as  the  Bed  Sc^l  ranch  for  the  years  1912  and 
1913,  at  the  agreed  price  of  $600  a  year; 
that  March  21,  1913,  Fawcett  owed  Coryell 
$600  for  the  rent  of  1912,  $40.25  for  hay,  and 
$100  for  a  gasoline  engine,  a  total  of  $749.25; 
that  Coryell  received  from  Fawcett,  to  be 
credited  on  this  account  $225,  leaving  a 
balance  due  on  settlement  of  $524.25,  for 
which  she  gave  Coryell  a  promissory  note 
dated  March  21, 1913,  payable  in  30  days  with 
Interest  at  10  per  cent.,  no  part  of  which  was 
paid,  and  which  entered  Into  the  confession 
of  judgment;  tliat  March  81,  1913,  Fawcetf 
gave  Coryell  another  note  for  $600,  the  con- 
sideration being  the  rent  for  tlie  ranch  for 
1913,  with  interest  at  10  per  cent,  no  part  of 
whlcit  was  paid,  and  which  also  entered  Into 
the  confession  of  judgment;  tliat  January. 
1911.  negotiations  were  conunoiced  by  Faw- 
cett whlcb  resulted  in  the  purchase,  or  agree- 
ment to  purchase,  from  Coryell,  what  is  call- 
ed the  Pierce  tract'  at  the  aip^ed  price  of 
$6,000.  Tts  deed  to  Fawcett  was  made  and 
acknowledged  In  D«aver,  April  26,  1911,  at 
which  time  a  note  for  $6^000  was  prepared, 
representing  the  purchase  inlce;  that  the 
papers  were  not,  ezx^anged  until  October  20, 
1011,  vfhen  Fawcett  signed  and  delivered  the 
note  to  Coryell  who  delivered  the  deed.  Faw- 
cett withheld  this  deed  from  record  until 
July  17,  1913,  when  CoryeU  ascertained  that 
creditors  had  already  and  were  obtaining 
judgments  against  Fawcett  whldi  were  be- 
coming liens  a^Unst  the  land,  while  the 
$6,000  note  for  Its  purchase  price  was  un- 
secured. This  note  Is  dated  April  26,  1911, 
the  day  the  deed  was  acknowledged,  and 
matured  January  1,  1918,  with  interest  at  6 
per  cent,  payable  annually,  the  first  Interest 
payment  to  be  due  Januair  1, 1913.  No  part 
of  this  note  was  paid,  and  it  was  also  includ- 
ed in  the  judgment  by  confusion,  less  the 
intact,  which  was  deducted  to  October  20, 
JMl,  the  date  when  the  note  was  delivered 
and  the  deed  accepted.  It  provided  that  ^n 
the  event  of  wmpaymeat  of  interest  when 
the  same  should  become  due,  and  after  30 
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days*  notice  to  Fawcett,  tbe  90,000,  witb  ac- 
cnied  Interest,  should  l)ecoaie  due  and  pay- 
aUe.  It  oonteins  ajiottmr  statement  that  tbe 
note  Is  given  for  the  parchase  price  of  tbe 
land,  <m  wblcb  It  shall  be  a  Uen.  Coryell 
oegan  a  suit  tm  tbme  three  notes  by  filing 
a  complaint  in  the  district  court,  upon  wmch 
Faweett  confessed  Judgment  July-  22,  1B13. 
As  an  Inducement  for  this  Judgment,  Coryell 
agreed  In  writing  that  the  Judgment  should 
draw  Interest  only  at  tbe  rate  of  6  per  cent, 
the  same  as  the  96,000  note.  This  Judgment 
tbe  lower  court  set  aside  and  vacated  upon 
tbe  ground  that  Fawcett  had  confessed  It  for 
the  purpose  of  hindering  and  dela^g  cred- 
itors. The  court  fomd  the  96,000  was  based 
upon  a  va)ld  consideration,  but  that  It  was 
not  due  wben  tbe  Judgment  was  confessed, 
and  for  this  reason  should  not  prorate  with 
other  claims  against  the  Fawoett  estate. 
Tbe  judgment  as  a  wlu>le  was  set  adde,  tbe 
levy  on  execution  vacated,  and  tbe  property 
turned  over  to  the  receiver,  thereby  destroy- 
ing the  judgment  Uen  Coryell  bad  obtained, 
and  leaving  her  an  unsecured  creditor  for 
the  amount  of  the  two  notes  aggr^tlng 
91,124.25. 

John  L.  Noonan  and  J.  W.  DolUson,  both  of 
Glenwood  Springs,  for  plaintiCC  In  error.  Ed- 
win C.  Kingsbury,  of  Draver,  for  defendants 
In  &rroT. 

GARRIGinsS,  J.  (after  stating  the  facts 

05  above).  1.  The  only  pcdnt  In  tbe 
case  relates  to  tiie  finding  of  the  court  that 
Fawoett  confessed  Judgmmt  tor  the  pui^ 
pose  of  falndwlng  and  delaying  creditors. 
There  Is  not  c  particle  of  evidence  upon 
wbldi  to  base  su^  a  finding  or  conclusion. 
Theconrt  seems  to  have  proceeded  upon  tbe 
theory  that  plalntlfFs  and  Fawcett  were  the 
mly  Interested  parties  In  Uils  suit  Not  so. 
Coryell  was  vitally  Interested.  Tbe  plead- 
ings were  not  evidence  against  Coryell,  and 
constituted  no  basis  for  setting  aside  the 
judgment.  It  was  the  evidence  given  In 
court  by  Fawcett,  and  not  her  answer,  that 
constituted  her  evidence  against  Coryell. 
There  is  no  evidence  to  warrant  en  Inference 
that  tbe  Judgment  was  confessed  wantonly, 
covlnly,  or  maliciously,  for  tbe  purpose  of 
hindering  or  delaying  creditors.  Fawcett  tes- 
tified she  purchased  tbe  Pierce  tract  for 
$6,000;  that  she  considered  it  worth  that 
sum ;  that  she  gave  her  note  for  the  purchase 
price  expecting  and  Intending  to  pay  it;  and 
that  she  owned  tbe  land  and  owed  the  note. 
She  says  Coryell  represented  that  the  confes- 
sion of  judgment  would  save  costs,  and  prom- 
ised In  the  event  she  would  agree  to  the 
entry  of  Judgment,  that  It  should  draw  only 

6  per  cent  Interest  Instead  of  the  legal  rate, 
and  that  she  would  hold  off  execution  and 
assist  her  In  securing  a  loan  on  tbe  land 
by  which  she  could  pay  all  her  creditors. 
If  true,  this  was  only  a  matter  between  Cor^ 
yell  and  Fawcett.  was  of  no  concern  to  plaln- 
tlfCs,  and  tended  In  no  way  to  establish 


that  Fawoett  omfessed  judgment  for  Ibe 
purpose  of  hindering  or  delaying  creditors. 

[S]  It  Is  evident  that  no  jndgmrat  could 
be  confessed,  except  by  agreemmt  vrtildb 
must  necessarily  precede  the  Judgment.  Tt» 
judgment  l>elng  based  upon  valid  obligations, 
the  agreement  In  advance  to  confess  It  in 
no  way  affects  Its  validity. 

[4]  Confession  of  Judgment  Is  not  a  badge 
of  fraud.  Preferring  creditors,  when  one  is 
Insolvcmt,  Is  not  Iniquitous,  and  there  Is  no 
evidence  that  this  Is  a  vicious  Judgment. 
It  was  practicing  no  fraud  upon  plaintiffs  to 
take  a  confession  of  judgment  based  upon 
just  and  valid  obligations,  even  though  Faw- 
cett was  InsolvCTt  and  it  worked  a  preference 
of  creditors.  The  burden  was  upon  plaintiffs 
to  show  that  some  equitable  rights  of  credi- 
tors were  Invaded  by  (he  confession  of  Judg- 
ment which  they  failed  to  do.  The  court 
seems  to  have  set  aside  the  Judgment  mere- 
ly because  It  hindered  and  delayed  creditors, 
and  this  was  error.  Burr  v.  Clement,  9,Colo- 
1-8,  9  Pac.  633 ;  Stoctgrowers'  Bank  v.  New- 
ton, 13  Colo,  245,  22  Pac.  444;  Walton  v. 
First  Nat  Bank,  13  Colo.  265,  22  Pac.  440, 

5  L.  a  A.  765,  16  Am.  St.  Rep.  200r  Sutton 
V.  Dana,  15  Cola  98,  25  Pac.  90;  Sweet  v.  D. 

6  R.  G.  Co.,  69  Colo.  134,  147  Pac.  669;  Ev- 
ersman  v.  Clements,  6  Colo.  App.  224,  40  Pac. 
575 ;  Wilson  v.  American  Nat  Bank,  7  Colo. 
App.  194,  42  Pac.  1037;  People  ex  rel.  v. 
Rio  Grande  Co„  11  Colo.  App.  124,  52  Pao. 
748. 

In  Sweet  r.  D.  &  B.  G.  Co.,  supra.  It  Is- 

said : 

"We  have  yet  to  learn  that  there  Is  any 
iniqnity  In  consenting  to  a  judgment  npon  Just 
and  valid  oUlgati<n».*' 

In  Walton  v.  First  Naticmal  Bank,  supra, 
It  Is  said  at  page  276  of  13  Oola,  at  page  44» 
of  22  Pac.,  55  Ia  R.  A.  765, 16  Am.  St  Rep. 
200: 

"It  is  not  to  be  nnderstood  from  this  opinion 
that,  in  the  absence  of  statntory  rpstriotion.  a 
debtor  may  not,  under  ordinary  circumstances, 
lawfully  give  preference  to  one  creditor  over 
otbt'rs;  nor  that  it  is  a  badge  of  fraud  for  a 
creditOT  to  secure  such  prefer«ice." 

In  Sutton  V.  Dana,  supra.  It  is  said : 
Ad  intiolvent  "might  lawfully  prefer  some  of 
his  creditors  to  others,  and  pay  some  of  them 
in  full,  leaving  others  partially  or  whollr  un- 
paid so  far  as  be  should  be  without  means  of 
payment  •  •  •  The  law  permits  an  insol- 
vent debtor  to  make  choice  of  the  creditors  be 
will  pay,  and  the  mode  or  means  by  which  be 
will  make  such  payment,  and  that  something  be- 
ond  such  preference  or  payment  must  appear 
efore  the  transaction  is  1^  be  considered  frnnd- 
ulent  Tbe  preference  of  creditors  by  a  failing 
debtor  is  not  necessarily  fraudulent" 

The  court  properly  held  there  was  no  fraud 
In  tbe  account  npon  which  Judgment  was  bas- 
ed; but  found  It  was  confessed  for  the  pur- 
pose of  hindering  and  delaying  creditors. 
We  have  seen  tbat  an  insolvent  debtor  may 
prefer  creditors,  and  it  follows  as  a  neces- 
sary consequence  if  be  prefers  one  credi- 
tor over  another  eiUier  by  assignment,  pay- 
mmtf  or  cooteaiion  of  Judgment,  that  it  will 


Digitized  by 


Kan.) 


XVANS  T.  DnSHL 


17 


hinder  and  delay  other  eredlbon.  It  would  be 
ImpoBslble  for  an  InaolTent  debtor  to  prefer 
one  creditor  over  another  without  hindering 
and  delaTing  other  creditors,  and  U  that 
U  what  Is  meant  by  the  role  r^rdlng  hin- 
dering and  delaying  creditors,  any  preference 
would  bring  about  snch  a  result.  In  Burr 
T.  Clement,  supra,  it  Is  held  that  the  hinder- 
ing and  delaying  meant  by  the  law,  as  vi- 
tiating en  assignment.  Is  that  hindering  and 
delaying  intended  to  be  produced  by  the  as- 
signor through  covin,  malice,  or  for  his  own 
benefit  and  advantage. 

[fi]  This  rule  applies  equally  well  to  a  con- 
fession of  Judgment.  There  Is  not  the  slight- 
est evidence  that  the  confession  of  Judgment 
in  this  case  was  covlnly,  or  maliciously,  or 
wantonly  made  by  Fawcett  with  intent  to 
hinder  and  delay  creditors,  or  that  she  deriv- 
ed any  unlawful.  Invalid,  or  Improper  advan- 
tage, or  any  favor  or  benefit  of  any  Und  over 
her  creditors  by  her  action  In  that  regard. 

[6]  The  court  found  that  the  $0,000  note 
was  not  due  when  Judgment  was  confessed, 
and  for  that  reason  held  it  was  not  a  valid 
claim  against  the  estate  of  Fawcett  Thin 
was  error.  A  judgment  by  omfeflalon  is  a 
judgment  agreement  or  consent.  It  Is  an 
admission  that  the  demand  Is  Just  and  valid, 
and  Is  a  waiver  of  all  tedmlcal  defenses. 
Fawcetf  s  own  evidence  shows  that  she  could 
not  have  prevented  a  judgmoit  on  the  96,000 
note,  although  she  might  have  delayed  it  un- 
til die  notice  was  glYm,  or  cawed  two  suits 
to  be  Instltnted.  Instead  of  doing  this,  die 
consented  to  the  Judgment  W  whldi  the  pro- 
TlslMi  regarding  the  80  days'  notice  was 
waived.  No  doubt  she  could  waive  the  notice 
if  she  wished,  and  the  confession  of  judgment 
certainly  waived  It. 

The  Judgment  Is  reveraed  and  the  oanae 
remanded,  with  directkns  to  the  lower  court 
to  ent«-  a  Judgmeat  in  accordance  vlth  the 
Tlews  herein  eipressed,  bat  without  Interfere 
ing  irith  the  order  appotatbig  the  racetver. 

Reversed  and  remanded,  with  dlrecttons. 

HILIj,  a  J.t  and  800TT,  J.,  concnr. 

MINTUEN  v.'  PROCTOR  &  GiJdBI/E  MFG. 
CO.    (No.  21479.) 

(Supreme  Court  of  Kansas.   April  6,  1918.) 

(Bylldbiu  hy  the  Covrt.) 
Mabteb  and  Semvaht  «=>39S  —  Workmen's 

CoifFENBATION   ACT  —  ACTION   BT  MiNOB  — 

Claim  fob  Compensation. 
The  action  of  a  minor,  by  bis  next  friend, 
to  recover  under  the  Workmen's  Oompensalion 
Act,  is  not  barred  because  the  written  claim  for 
compensation  was  not  served  within  three 
months  from  the  date  of  the  injury ;  no  guard- 
ian  having  beoi  appointed.  Secti<m  6904,  Gen. 
St.  1916. 

Appeal  trom  District  Court,  Wyandotte 
County. 


Action  tfs  Harrodd-Mtaitnni,  a  minor,  by  bis 
mother  and  next  friend,  Martha  MinturUr 
against  the  Proctor  &  Gamble  Manufacturing 
Company.  Judgment  for  plaintiff,  and  de- 
fendants appeals.  Affirmed. 

J.  K.  Cubblson,  of  EUuisas  City,  Kaa,  and 
Wm.  G.  Holt  of  Kansas  City,  Ma.  tax  appel- 
lant Meade  ft  McCarty  and  W.  O.  Blckel,  all 
of  Kansas  City,  Kan.,  foe  appellee. 

WBST,  Z.  A  minor,  by  his  next  friend, 
broui^t  this  action  to  recover  under  the 
Workmen's  Oomprosatlon  Act  for  ah  Injury 
to  hla  hand,  rec^ved  while  working  Ifi  the 
d^endant's  iHant  A  demnrner  to  his  evi- 
dence was  overruled,  and  a  recovery  was  had. 
33ie  defttidant  appeals,  and  ctmtenda  that  the 
plalntilE  cannot  prevail,  because  the  three 
months'  claim  for  compensatioD  provided  by 
the  statute  was  not  glvm;  six  months  hav- 
ing dapaed  before  the  defendant  was  noti- 
fied. 

SectUm  68  of  the  act  (section  6916,  Oen. 
Stat  1916)  provides  that  the  action  shall  not 
be  maintainable  nnlcBS  a  claim  for  oompen- 
satlMi  has  been  made  within  three  months 
after  tbe  accident  ox  in  case  of  death  within 
six  months  from  the  date  thereof.  If  this 
statute  governed,  the  defendant  would  be 
correct  In  Its  posltlan.  But  section  S904  pro- 
vides: 

"In  case  an  injured  workman  Is  mentaHy  in- 
competent or  a  minor  *  *  *  at  the  time 
when  any  right,  privilege  or  election  accrues  to 
him  under  this  act,  bis  guardian  may,  in  his 
bohfilft  claim  and  exercise  such  right,  privilege, 
or  eleietion,  and  no  Mmltatton  of  time,  in  this 
act  provided  for,  shall  run,  so  long  as  such  in- 
competent or  minor  has  no  guardian." 

The  petition  alleged  that  no  guardian  had 
been  appointed  and  that  the  minor  was  20 
years  of  age.  The  action  was  begun  January 
IS,  1917  and  the  Injury  occurred  August  10, 
1916.  A  written  daim  for  compena^oa  was 
served  by  him  January  IB,  1917,  signed  by  bis 
mother  and  next  triend ;  no  guiEffdian  having 
been  appointed.  lUs  met  the  requirements 
of  ttie  statute,  and  the  action  Is  not  barred. 

The  Judgmukt  la  affirmed.  All  the  Justices 
concnrzlDg, 


EVANS  V.  DIEHL.   (Na  2UT8.) 
(Supreme  Court  of  Kansas.  April  6,  1918.) 

(Syllabwi  by  the  Court./ 

1.  Waters  and  Wateb  Covbses  «=»126(3)  — 
Findinos  or  Fact— CoMn.iCT. 

Findings  of  foct  upon  which  a  Judgment  en- 
joining the  maioteoaoce  of  a  dram  and  dltdi 
was  based,  examined,  and  no  iubstantial  con- 
flict discerned  therein. 

2.  Waters  and  Water  Courses  ^=538  — 
"Naturai,  Water  Coubse"— Depression  in 
Land. 

A  depression  io  a  plaintiff's  laud  of  lower 
elevation  than  b  depression  in  defendant's  land, 
and  into  which  waters  from  defendant's  de> 
pression  flow  in  times  of  heavy  rain.  Is  not  nec- 
essarily a  "natural  water  course"  Into  which  the 
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■defendant  ma?  lawfally  draJa  the  waters  from 
his  depression  onder  section  2  of  chapter  ITS  of 
the  Laws  of  1811. 

[Ed.  Note—For  other  defioitioDS,  see  Words 
and  Phrases,  First  and  Second  Series,  Natnral 
Water  Course.] 

3.  Watebb  and  Watk  Coubsbs  «s»38  — 
"Natctbal  Watxb  Ooubbk"— Dkfussion  in 

Land. 

A  depression  Into  which  surface  and  stand- 
ing waters  may  he  drained  is  not  necessarily  a 

natural  water  course  merely  because  flood  wa- 
ters from  a  neighboring  river  find  their  way  into 
that  depression  when  the  river  is  in  flood. 

4.  'Appeal  and  Ebbob  ^>100S(1>— Qukotion 
or  Fact— Judgment  of  Tbial  Coubt. 

Where  there  is  room  for  differences  of  opin- 
ion in  the  determination  of  an  ultimate  and 
controlling  fact,  the  opinion  and  judgment  of  the 
trial  court  thereon  Is  conclusive  on  appeal 
6.  Watbbs  and  Watib  CorrBSBfl  «es>124  — 

GoNSTBUcnoN  OP  DiTca  and  Dbain  —  IN- 

JtrwcnoN. 

Defendant  constructed  a  drain  and  ditch  on 
bis  own  land,  in  the  natural  course  of  drainage 
towards  the  land  of  plaintiff,  whidi  drain  and 
ditdi  discharged  their  waters  into  a  lower  de- 
pression on  plaintiff's  land;  but  such  lower  de- 
pression was  not  a  natural  water  course.  Beld, 
that  such  ditch  and  drain  were  not  autliorized 
by  section  2  of  chapter  175  of  the  Lews  of 
1911,  nor  otherwise,  and  were  properly  enjoined. 

Appeal  from  District  Court,  Saline  County. 

Action  for  Injunction  by  M.  S.  Evans 
flgalnst  Plus  DIehl.  Decree  for  plaintitf,  and 
defendant  appeals.  Affirmed. 

Bordi,  Lttovricb  &  Bi^oe^  of  Sallna,  for 
:ai)pellBnt  Z.  a  MlUUdn,  of  Salinft,  for  ap- 
jtellee 

DAWSON,  J.  TblB  la  an  aiqoeal  from  a 
•decree  enjoining  tbe  defmdant  from  main- 
taining a  tile  drain  constructed  by  blm  to 
'draw  off  sarfiace  and  standing  water  from 
Ills  own  land  and  whlcb  cast  It  on  neU;bbor- 
Ing  land  belonging  to  the  plaintiff. 

Tbe  lands  of  plaintiff  and  defendant  lie  in 
tbe  west  half  of  section  24,  towndiip  13 
-Bouth,  range  l  west,  near  the  Solomon  river 
In  Saline  county.  The  plaintiff's  land  lies 
north  of  defendant's,  and  Qiey  are  separated 
Dy  the  right  of  way  of  the  Rock  Island  Ratl- 
-way,  which  mna  In  a  northeasterly  direction 
In  that  locality.  There  is  a  depression  of  an 
old  river  bed  on  plalnttflTs  land  near  the 
Solomon  Tiver,  Just  north  at  tbe  railway, 
but  this  depression  does  not  drain  into  the 
Solomon  ezct^it  when  Hie  latter  Is  in  flood, 
at  which  time  the  river  overflows  into  plain- 
tiff's depres^n  and  fills  it;  and  If  the  river 
flood  be  high  enough  the  water  backs  still 
further,  through  a  culvert  in  the  railway 
Into  a  depression  of  another  ancient  river 
bed  on  defendant's  land.  The  old  river  bed 
on  defendant's  land,  more  elevated  than 
plaintiff's,  la  a  swale  where  surface  water 
accumulates  to  a  depth  of  a  few  Inches,  per- 
haps two  feet  at  the  most  When  more  sur- 
faoo  water  than  tbnt  amount  accumulates,  it 
starts  to  flow  northeastwardly  through  de- 
fendant's land  and  through  the  railway  cul- 


vert Into  the  depression  or  old  river  bed  in 
plaintiff's  land.  For  the  most  part,  the  gen- 
eral lay  of  the  land  south  of  the  raUway,  on 
defendant's  land  and  for  some  distance  west 
of  it,  is  in  a  northeasterly  direction.  A 
ditch  on  the  south  side  of  the  railway  drains 
part  of  the  surface  water  of  that  locality. 
This  railway  ditch  empties  throu^  the  rail- 
way culvert  into  plaintiff's  old  river  bed.  If 
the  rainfall  is  unusual,  this  railway  ditch 
overflows  and  its  waters  And  their  way  to- 
wards d^endant's  land  and  into  the  depres- 
sion thereon,  and  if  their  volume  be  suffi- 
cient such  waters  flow  with  the  other  ac- 
cumulated waters  in  that  depression  over  a 
slight  natural  ridge  or  barrier  near  the  north 
side  of  defendant's  land  and  through  the 
railway  culvert  into  plaintiff's  land. 

The  drain  and  ditch  enjoined  in  this  law- 
suit were  constructed  by  defendant  id  the 
depression  of  his  land  and  through  this 
alight  natural  barrier  to  the  railway  ditch, 
and  the  waters  of  this  drain  and  ditch  are 
thus  discharged  into  the  railway  ditch  and 
thence  through  the  railway  culvert  Into  the 
depression  or  old  river  bed  In  plalntlfTs 
land.  The  drain  Is  laid  In  the  same  gen- 
eral course  taken  by  the  waters  when  the 
latter  are  high  enough  to  flow.  In  ordinary 
years  the  plaintiff's  depression  is  fit  for 
farming  and  Is  fanned  notwithstanding  the 
discharge  of  waters  Into  it  from  tbe  ordinary 
drainage  of  the  railway  ditch  but,  if  It  has 
to  receive  in  addition  thereto  the  waters 
which  commonly  stand  in  defendant's  de- 
pression and  which  are  held  therein  by  tbe 
slight  natural  Iwrrier  at  the  north  side  of 
defendant's  land,  about  eight  or  ten  acres 
of  plaintiff's  land  will  ordinarily  be  rendered 
unfit  for  farming.  Defendant's  drain  and 
ditch.  If  not  enjoined,  would  make  six  or 
et^t  acres  of  his  land  fit  for  farming. 

Tbe  trial  court  made  extended  findings  of 
fact  upon  which  It  based  its  Judgm«it  en- 
jolnlng  the  malntaianoe  and  use  of  defend- 
ant's dndn;  and  it  Is  tbe  contention  of  de- 
fendant In  this  appeal  that,  upon  tbe  fitcts 
found  1^  tbe  court,  the  judgment  should 
have  been  for  defendant  and  not  for  plain- 
tiff. 

Tbe  prbulpal  and  only  important  Issue  In 
the  case  was  whether  tbe  d^wesslon  or  old 
river  bed  In  plalntlfTs  land  was  a  natural 
water  course  for  tbe  onUet  of  surCaoe  and 
standing  watera  tnaa  deftendanfs  land. 
Laws  1911,  c.  ITti,  |  2;  Wood  v.  Brown,  98 
Kan.  S9T,  1S9  Pac.  396.  On  this  point  the 
trial  courts  controlling  findings  are: 

•1.  •  •  •  The  north  portion  of  this  [plain- 
tiff's] river  bed  is  the  shallowest  and  has  an  out- 
let into  the  [Solomon]  river  about  fourteen  feet 
above  low  water  in  the  river.  Tbe  deepest  point 
in  this  fplaintUTs]  river  bed  is  •  •  •  [near] 
the  ItocK  Island  track.   *   *  * 

"(4)  •  •  •  The  water  falling  upon  the  land 
south  of  the  railroad  and  west  of  this  culvert 
[16  feet  wide  and  10  feet  high]  •  *  •  col- 
lects on  the  lowlands,  and  part  of  it  follows  the 
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ditch  on  the  soatb  lide  of  tbe  grade  of  the  Sock 
Island  Railroad  down  through  tbe  culvert  men- 
tioned and  through  the  same  into  the  river  bed 
upon  plaintifiTg  land.  ■  •  •  •  Some  of  it  flows 
acroea  the  soatheaat  quarter  of  section  twmty- 
three  [adjoining  land  west  of  defendant's]  and 
into  a  low  place  and  follows  what  ta  called  a 
ravine  through  tbe  south  portion  of  the  south- 
east quarter  of  section  23  into  defendant's  said 
depresaion  or  riv^  bed,  and,  in  tbe  times  of 
heavy  and  exceasive  rains,  a  portion  of  such  wa-  I 
ter  Sows  into  said  Rock  Island  ditch  and  thence  [ 
under  the  railroad  culvert  mentioned,  and  Into 
plaintiFs  river  bed.  *  •  •  In  case  of  exces- 
sive and  heavy  rains  tbe  water  following  the 
south  side  of  the  railroad  trade  overflowe  the 
railroad  ditch  into  defendant's  depreesion  or 
river  bed  and  follows  the  same  in  its  courBe 
through  tbe  southeast  quarter  of  section  23 
around  through  defendant's  land,  a  large  part 
of  It  emptying  into  jdaintifPs  river  bed.  In 
times  of  excessive  and  heavy  rains  a  large  por- 
tion of  tbe  surface  water  which  collects  upon 
the  land  south  of  tbe  Rock  Island  track  and 
west  from  this  culvert,  for  a  distance  of  two 
miles  through  these  different  depressions,  flows 
through  tbe  said  culvert  into  plaintiff's  river 
bed.   •    •  ♦ 

"(9)  In  tbe  years  1903,  1904,  190S,  1915,  the 
Solomon  river  entered  plaintiff's  river  bed  from 
tbe  north  and  backed  through  the  railroad  cul- 
vert and  Sowed  into  defendant's  river  bed  or 
depression.   •   •  • 

'^(11)  Defendant's  tile  drain  extends  in  about 
the  same  direction  as  the  surface  water  flows  in 
times  of  excessive  rains  and  vhm  such  water  is 
high  enough  to  flow  over  the  elevation  at  tbe 
north  side  of  defendant's  land.    •   •  • 

"(14)  The  natural  formation  between  plain- 
tiffs land  and  defendant's  land  la  such  that 
without  ditches  no  water  will  enter  upon  plain- 
tiff's land  from  defendant's  land  until  water  has 
accumulated  upon  defendant's  land  to  a  depth 
of  at  least  two  feet,  on  account  of  a  natural 
elevation  or  barrier  on  the  north  and  northeast 
of  defendant'a  land  ranging  in  height  from  two 
to  six  feet.   •   •  • 

"(17)  The  years  1903,  1904,  1908,  and  191B, 
as  mentioned  in  finding  numbered  9,  are  shown 
by  the  evidence  to  have  been  'flood  years';  the 
rain  falling  upon  tbe  territory  drained  by  the 
Solomon  river  having  been  unusual  and  extraor- 
dinary.  •   •  • 

"(20)  Defendoiit  has  do  outlet  for  water  flow- 
ing upon  his  lend  from  the  higher  land  west  of 
it  except  through  said  culvert  in  tbe  plaintiff's 
river  bed.    •   •  • 

"(21)  Plaintiff  has  no  outlet  for  water  flowing 
upon  his  land  from  defendant's  land.  •  •  • 
[But  see  flnding  No.  1.] 

"(24)  In  order  to  construct  his  tile  drain  it 
was  necessary  for  the  defendant  to  cut  through 
a  barrier  or  natural  elevation  about  five  feet 
high  near  the-north  line  of  his  farm." 

[1-3]  Defendant  says  that  flndings  14  and 
24  concerning  the  "barrier"  are  inconsistent 
with  every  other  flnding  made  by  the  court. 
It  is  possible  tbat  tbe  trial  court  miscalcu- 
lated the  hei^t  of  the  "barrier,"  but  that  Is 
unimportant.  Since  the  depression  In  de- 
fendant's land  lies  at  a  greater  elevation 
than  plaintiff's  old  river  bed,  a  barrier  of 
some  height  must  intervene;  otherwise,  the 
water  would  not  stand  In  plaintiff's  depres- 
sion to  any  extent.  But  for  some  barrier, 
surface  water  would  not  accumulate  to  a 
depth  of  a  few  Inches  or  up  to  two  feet  be- 
fore it  would  flow  without  artificial  tiling 
and  drainage  Into  plaintiff's  land.  Moreover, 
no  matter  how  high  tbe  barrier,  since  It  was 
ta  defendant's  own  land,  he  might  cut  through 


that  barrier  it  the  water  to  be  discharged 
thereby  were  carried  Into  a  natural  water 
course.  Section  2  of  chapter  176  of  tbe  Laws 
of  1911,  in  part,  reads: 

"Owners  of  land  may  drain  the  same  in  the 
general  course  of  natural  drainage  by  construct- 
ing open  or  covered  drains,  whereby  the  water 
will  be  carried  Into  some  natural  water  course, 
•  •  •  for  tbe  purpose  of  securing  proper 
drainage  to  such  land  and  when  such  drainage 
is  wholly  upon  tbe  owner's  land  he  shall  not  be 
liable  in  damages  therefor  to  any  person,  etc." 
Gen.  Stat.  1915.  |  4061. 

Tbe  trial  court  found  tbat  the  plaintlff'B 
old  river  bed  Into  which  defendant  drains  hia 
land  Is  not  a  natural  water  course.  Since 
there  is  no  well-defined  diannel  therein 
tbrougb  whldi  tbe  waters  can  flow  into  some 
Indisputable  natural  wa^  oourae  In  tbat 
vicinity — like  the  Solomon  river,  for  ex- 
ample— ^tbla  conrt  cannot  disturb  that  find- 
ing unless  the  other  findings  are  Irreconcil- 
able wltb  tbat  finding. 

In  Wood  T.  Brown,  06  Kan,  B9T,  169^  Pac. 
396,  a  natural  water  course  was  defined: 

"Section  2  of  chapter  ITS  of  tbe  Laws  of 
1911,  permitting  an  owner  of  land  to  drain  the 
same  in  the  course  ct  natural  drainage  by  oon- 
structing  open  or  doaed  drains  whereby  water 
will  be  carried  Into  some  natural  water  course 
usee  the  term  'water  course'  according  to  Its 
previously  accepted  meaning,  which  excluded 
depressions  lacking  the  characteristic  of  a  dis- 
tinct channel  cut  In  the  soil  by  running  water 
and  having  a  bed  and  banks  discernible  by  cas- 
ual glance."  (Syl.);  Palmer  v.  WaddelL  22 
Kan.  352;  Gibbs  v.  Williams,  26  Eon.  2li,  37 
Am.  Rep.  241,  SyL  par.  2. 

In  0.,  K.  &  N.  Ry.  Co.  v.  Stecfc,  61  Kan.  787, 
741,  33  Pac.  601,  602,  it  was  said: 

"But  to  constitute  such  a  water  course: 
'There  must  be  a  channel,  a  bed  in  tbe  stream, 
and  not  merely  low  land,  or  a  depression  in  the 
prairie  over  which  water  flows.  It  matters  not 
what  tbe  width  or  depth  may  be,  a  water  course 
implies  a  distinct  channel,  a  way  cut  and  kept 
open  by  running  water;  a  passage  whose  ap- 

[learonce,  different  from  tbat  of  the  adjacent 
and,  discloses  to  every  eye,  on  a  mere  casual 
glance,  the  bed  of  a  constant  or  frequent 
stream.'  Gibbs  v.  WUUams,  25  Kan.  214  i&7 
Am.  Rep.  241)." 

See,  also,  Rait  v.  Furrow,  74  Kan.  101,  85 
Pac.  934,  8  L.  R.  A.  (N.  S.)  157,  10  Ann.  Cas. 
1044. 

This  court  can  discern  no  substantial  con- 
flict In  the  flndings.  The  flndtnga  tbat  de- 
fendant's depression  is  higher  than  plain- 
tiff's old  river  bed,  tbat  surplus  waters  oc- 
casioned by  heavy  rains  flow  In  the  general 
direction  In  which  defendant's  drain  was- 
laid,  and  that  in  times  of  extraordinary 
floods  in  the  Solomon  that  river  overflows 
Into  plaintiff's  river  bed  and  backs  its  waters 
through  tbe  railway  culvert  Into  defendant's 
depression,  do  not  necessarily  compel  the 
conclusion  that  plaintiff's  depression  Is  a 
natural  water  course.  Opinions  on  that  prop- 
osition, on  that  ultimate  fact,  might  differ; 
but,  since  there  Is  room  for  differences  of 
opinion,  the  determination  of  tbe  trial  court 
must  govern. 

[4, 6]  In  Perkins  v.  Accident  Ass'n,  96- 
Kan.  553,  655, 152  Pac.  786.  7S7.  U  was  said: 
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"It  CSQ  avaQ  naught  that  tfais  conrt  might 
think  the  evidence  rather  meager  to  warrant 
that  conclusion.  This  was  a  case  when  judges 
might  entertain  an  honest  difference  ct  opinion, 
but  the  determination  of  the  facts  was  strictly 
vrithin  the  province  of  the  trial  court,  and  its 
finding  is  conclusive." 

The  court  has  not  overlooked  the  author- 
ities cited  by  defendant,  but  the  finding  that 
the  plalnttfTs  river  bed  is  not  a  wat€r  course 
forecloses  all  controversy  as  to  the  right  of 
defendant  to  collect  his  surface  and  standing 
waters  and  by  drainage  to  discharge  them 
upon  plalnttlTs  land. 

Affirmed.   All  the  Justices  ccnacurring. 


OAIiKINS  T.  SALTNA  NOETHERN  R.  CO. 

(No.  21448.) 
(Sapreme  Court  of  Kansas.    April  6.  1018.) 

(Byttabut  hy  the  Court.) 

1.  Eminent  Douazn  «=»223— Condemnation 
Pboceedi  NQs— Fin  din  o  s— Evidence. 

In  a  condemnation  proceeding,  a  special  find- 
ing of  a  jury  that  there  was  no  evidence  of  the 
depreciation  of  each  part  of  a  farm  lying  on  ei- 
ther side  of  the  right  of  way  does  not  conflict 
with  another  finding  of  the  damage  to  the  land 
as  a  whole,  nor  indicate  that  the  finding  as  to 
damages  awarded  for  the  land  not  taken  for 
right  of  way  was  not  supported  hy  the  evidence. 

2.  Eminent  Domain  <S=>166.  247(2)— Condem- 
nation Pboceedino — Intebest— "TOHT." 

A  proceeding  to  condemn  private  property 
for  pahllc  use  does  not  involve  a  tort,  and  en 
owner  whose  land  is  so  appropriated  is  entitled 
to  interest  on  the  damages  sustained  by  him  be- 
tween the  time  of  the  appropriation  and  the 
time  of  the  rendition  of  judgmenL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tort] 

Appeal  fnnn  District  Oonrt,  Saline  Goanty. 

Action  Royal  D.  Calkins  against  the 
Sallna  NMtbem  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Afilrmed. 

David  Blt<4iie,  of  Sallna.  for  ai^Uant 
Burch,  Lltowlcb  &  Boyce,  of  Sallna,  for  ap- 
pellee. 

JOHNSTON,  G.  J.  The  action  to  the  dis- 
trict court  was  an  appeal  from  an  award 
In  a  condemnation  proceeding.  Defendant 
appeals  from  the  Judgment  in  favor  of  plain- 
tiff. 

The  plaintiff's  farm,  through  which  defend- 
ant btUIt  its  road,  is  comprised  of  the  soutli 
half  of  a  quarter  sei^ion.  The  right  of  way 
runs  lengthwise  through  the  farm  In  a  gener- 
al southeasterly  direction,  dividing  it  about 
in  halves,  each  triangular  In  shape.  Plain- 
tiff's house  stands  in  the  south  portion  near 
the  south  line  of  fats  farm.  Nearly  the  whole 
length  of  the  right  of  way  is  In  a  cut,  the 
greatest  depth  of  which  Is  not  more  than  five 
feet,  and  on  each  side  of  the  track  Is  a  ditch. 
About  halfway  across  the  farm  a  crossing 
was  built  to  enable  plaintiff  to  go  from  one 
part  of  the  farm  to  the  other ;  cattle  guards 
and  gates  to  be  tmltt  later  at  this  potot  The 


rlg"ht  of  way  took  6.30  acres.  The  report  of 
the  commissioners,  filed  Aih41  21,  1915,  allow- 
ed the  sum  of  $579.25  as  the  value  of  the  land 
taken  and  the  damage  to  that  not  taken,  and 
this  amount  was  deposited  by  the  defendant 
with  the  county  treasurer  on  July  21,  1915, 
about  which  time  the  defendant  took  active 
possession  of  the  land.  At  the  trial  the  jury 
made  tile  following,  am<Hig  other,  apedal  find- 
ings: 

"2.  Q.  Wlthont  reference  to  the  value  of  the 
land  actually  taken  for  right  of  way,  what  was 
the  amount  of  damages,  if  any,  to  the  remainder 
of  the  farm  by  reason  of  the  taking  of  said 
6.39  acres  for  the  right  of  way?   A.  $1,301.00. 

"3.  Q.  How  much  was  the  damage  to  that 
part  of  the  farm  lying  north  of  the  right  of  way, 
if  any?    A.  No  evidence. 

"4.  Q.  How  much  was  the  damage  to  that 
part  of  the  farm  lying  south  of  .the  rigat  of  way, 
if  any?   A.  No  evidence." 

[1]  In  this  appeal  no  question  is  raised 
as  to  the  avcard  made  for  land  taken  for  right 
of  way,  but  It  is  contended  that  the  special 
findings  of  the  Jury  relating  to  the  d^reda- 
tlon  of  that  not  taken  are  fatally  toconsistent 
with  eadi  other.  It  is  said  that  findings 
Nos.  3  and  4  conflict  with  finding  No.  2,  and 
In  effect  negative  it  After  dndlng  that  the 
damages  to  the  land  not  taken  was  $1,361, 
the  Jury  in  answer  to  questions  3  and  4  found 
that  there  was  no  evidence  as  to  the  depreda- 
tion of  the  respective  parts  into  which  the 
farm  was  divided  by  the  railroad.  The  find- 
ing that  there  was  no  evidence  of  the  dam- 
ages sustained  as  to  a  particular  fraction  of 
the  farm  does  not  imply  that  there  was  no 
evidence  as  to  the  depredation  of  the  farm 
as  a  whole.  There  was  evidence  of  the  dam- 
age to  the  entire  farm  resulting  from  the 
condemnation,  and  suffident  to  sustain  find* 
lug  No.  2;  but  it  appears  that  no  evidence 
was  produced,  nor  did  the  parties  deem  It 
material  to  show  the  exact  quantity  of  the 
plaintlfTs  land  which  lay  on  eaeh  side  of  the 
right  of  way,  nor  the  exact  depredation  of 
each  tract  by  reason  of  the  condemnation, 
any  more  than  they  sought  to  ascertain  the 
depreciation  of  the  five  acres  on  whldi  the 
buildings  were  situated,  or  of  any  other  frac- 
tion of  the  farm.  It  was  not  necessary,  and, 
as  the  case  was  tried,  the  Jury  had  no  bosis 
for  finding  the  loss  on  each  part  There  was 
no  real  conflict  or  inconsistency  in  tlie  find- 
ings, nor  can  it  be  said  that  finding  Na  2  is 
without  suwort. 

[2]  The  defendant  objects  to  the  allowance 
of  interest  on  the  award  prior  to  the  verdict. 
It  appears  that  interest  was  allowed  on  the 
compensation  between  the  condemnation  and 
the  rendition  of  the  verdict,  less  the  amount 
defendant  had  deposited  with  the  county 
treasurer.  It  la  insisted  that,  as  interest  Is 
not  allowed  for  tbrts,  like  the  destruction  of 
prc^rty  by  fire  (A.,  T.  &  S.  F.  B.  Co.  r. 
Ayers,  56  Kan.  176,  42  Pa&  722;  U.  P.  B. 
Co.  T.  Holmes.  68  Kan.  810,  74  Pac.  «06>, 
none  should  be  allowed  for  damages  result- 
tog  frc»n  the  taking  of  property  for  a  right 


»rar  ether  osm  atn  mim  topic  and  KIT-MVUBBR  in  all  Ktf -Mumberad  DIsmU  and  IndezM 
« 

Digitized  by  Google 


Kan.) 


CRAIO  aALtSJL 


NORTHERN  R.  CX>. 


21 


of  way.  Ttf.  coDdemnatlon  of  laad  for  a 
public  purpose  cannot  be  regarded  as  a  tort. 
15  Qyc.  557.  An  ai«>roprlation  of  land  for 
this  pu]t>06e  is  a  proper  exercise  of  govem- 
mental  power,  and  all  property  is  held  sub- 
ject to  tbat  right  The  award  Is  compensa' 
tlon  for  property  taken,  not  wrongfully,  but 
In  a  manner  authorized  by  .  law,  and  the 
amount  of  the  compensation  can  be  readily 
ascertained  by  recognized  standards  of  valua- 
tion. That  Interest  may  be  recovered  on  an 
award  from  the  time  of  condemnation  to 
the  time  of  the  Judgment  is  not  an  open  ques- 
tlon  In  this  state.  In  Missouri  Blver,  I  t.  S. 
&  Qulf  Railroad  Co.  v.  Owen,  8  Kan.  409,  It 
was  held  that  a  landowner  was  entitled  to 
Interest  on  an  award  from  the  time  of  the 
appropriation,  regardless  of  the  fact  that  the 
railway  company  had  deposited  the  amount 
assessed  by  the  commissioners  with  the  treas- 
urer. In  Cohen  v.  St.  I*,  Pt  S.  &  W.  R. 
Co.,  34  Kan.  158,  8  Eac.  138,  55  Am.  Rep.  242, 
U  was  dedded  that,  where  a  railroad  com- 
pany has  taken  and  held  possession  of  land 
toT  a  right  of  way.  interest  should  be  allowed 
OQ  the  amount  of  the  award  from  the  time 
possession  was  taken  nntU  the  time  of  trial. 
See,  also,  W.  &  W.  R.  Co.  v.  Kuhn,  38  Kan. 
104,  16  Pac.  75;  Irrigation  Co.  v.  McLain, 
69  Kan.  334,  76  Pac  853 ;  Smith  v.  Railway 
Co.,  90  Kan.  757,  186  Pae.  263. 

No  error  being  found  In  the  record,  the 
judgment  Is  affirmed.  All  the  Justices  con- 
curring. 


CRAIO  T.  SALINA  NORTHERN  R.  CO. 
(No.  21449.) 

(Supreme  Court  of  Kansas,   April  6,  1919.) 

(SyUabug  bv  the  Court.) 

1.  EviDBKCB  •s»a02— Cross-examination  — 

SCOPK. 

In  the  trial  of  an  appeal  from  an  award  of 
datnagea  for  the  appropriatioQ  of  a  railroad 
right  of  way  through  a  farm,  a  witness  for  the 
landowner  testified  that  he  could  give  an  opin- 
ion as  to  the  value  of  the  farm  as  a  wh<Ae.  but 
not  of  the  separate  tracts  of  which  it  was  com- 
posed. Heid,  that  no  reversible  error  waa  com- 
mitted in  sustaining  objections  to  qaestiona  ask- 
ed him  on  cross-examination  aa  to  the  value  of 
specific  tracts,  and  as  how  he  could  tell  what  the 
whole  was  worth,  without  knowing  the  value  of 
the  different  parts. 

2.  Eminent  Domain  <8=>281— Appxal  nou 

AWABD— iNSTBUCnONS. 

The  initroctlons  in  such  a  case  held  not  to 
be  objectionable,  aa  failing  to  state  the  issues. 

S.  Eminent  Domain  <Is;>261  —  Appeal  noic 
AwABD— Special  Findings. 
In  such  a  case  no  error  ia  committed  in  the 
refusal  to  require  the  jury  to  answer  questions 
as  to  how  much  depreciation  in  the  value  of 
each  of  several  tracts  forming  a  part  ot  tiit  farm 
was  caused  by  the  appropriation  of  the  right  of 
way. 

4.  Eminent  Domain  ^=>201  —  Appeal  fboh 
Awabd—Spbcial  Finoinqs. 
In  such  a  case  no  error  ia  committed  in  the 
refusal  to  reauire  the  Jury  to  enumerate  the  con- 
siderations that  tended  to  make  the  farm  lesa 


valuable  by  reason  of  liie  location  oi  die  rail- 
road. 

5.  Verdicx— PABSion  OB  Pbetuoiob. 

The  record  Jtetd  not  to  show  that  the  verdict 
wan  the  result  of  passion  or  prejudice. 

6.  Eminent  Domain  <s=>247(2)— Appeal  fboic 
awabd— ali.0wance  of  interest. 

On  an  appeal  from  an  award  in  condemna- 
tion proceedings  the  allowance  of  interest  from 
a  date  subsequent  to  the  appropriation  la  held 
not  to  have  been  erroneous. 

Appeal  from  District  Court,  Saline  County. 

J(An  Craig  appealed  from  the  award  of 
commissioners  in  a  condemnation  proceeding 
by  the  Sallna  Northern  Railroad  Company. 
Prom  the  district  court's  award  of  a  largw 
sum,  the  Comfmny  appeals.  AtOrmed. 

David  Ritchie,  of  Sallna,  for  appellant. 
Burcb,  Litowlch  &  Royce.  of  Sallna,  for  ap- 
pellee. 

MASON,  J.  The  Sallna  Northern  Railroad 
Company  acquired  a  right  of  way  across  the 
farm  of  John  Craig  by  condenmatlon.  Ue 
appealed  from  the  award  of  the  commission- 
ers, and  on  a  trial  In  the  district  court  was 
allowed  a  larger  sum.  The  company  now 
appeals. 

[1]  1.  A  witness  for  the  plaintlfiT  testified 
that  he  could  estimate  the  value  of  the  plaln- 
tlfTs  farm  before  and  after  the  condemna- 
tion, and  he  undertook  to  do  so.  On  croea- 
ezamlnatimi  he  was  asked  if  he  could  give 
the  value  of  one  of  the  tracts  of  wlilcb  it 
was  composed.  He  answered: 

"I  don't  know  as  I  can  in  the  separate  tracts. 
I  wasn't  figuring  on  the  farm  that  way." 

He  was  then  asked  if  he  had  any  opinion 
as  to  the  value  of  e&cti  of  a  number  of  tracts 
in  turn.  Objections  to  these  questimis,  as 
involving  r^^tlon,  were  sustained,  and 
complaint  is  made  of  these  rulings.  We  see 
no  error  In  this  regard.  The  witness  had 
in  substance  disclaimed  ability  to  place  a 
separate  valuatloo  on  the  several  tract* 
The  rights  of  the  defendant  were  not  in- 
vaded hy  the  refusal  to  permit  the  matter  to 
be  gone  over  with  respect  to  each  of  them. 
The  witness  was  also  asked  on  cross-exam- 
ination how  he  could  form  a  judgment  of 
the  value  of  the  whole  farm,  if  he  could  not 
tell  what  the  different  parts  wwe  worth,  and 
an  objection  to  this  questtm,  aa  b^g  argu- 
mentative and  repetition,  was  sustained. 
Doubtless  it  would  not  have  been  Improper 
for  the  court  to  have  allowed  the  question  to 
be  aliswered,  on  the  theory  that  something 
might  be  devel<^ed  which  would  aid  the 
jury  in  determining  tiie  weight  to  be  at^ 
tached  to  the  opinion  of  the  witness;  but 
we  r^ard  Its  exclusion  as  within  the  rea- 
sonable dlBcretl(m  ot  the  court  In  gupervls- 
Ing  tike  examination.  The  defendant  had  the 
opportunity  of  arguing  to  the  Jury  that,  If 
the  witness  could  not  pat  a  valuation  on  tti9 
tracts  separately,  tals  valuation  of  tbe  whole 
was  the  less  likely  to  be  correct,  and  what. 
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If  anythliis,  ibe  witness  might  bare  been 
able  to  say  In  reply  to  that  suggestion  was 
not  highly  Important. 

[2]  2.  The  contentloD  Is  made  that  the 
court  erred  In  falling  to  Instruct  the  Jury 
as  to  the  elements  to  be  considered  In  ar- 
riving at  the  amoimt  to  be  awarded.  No 
special  Instructions  were  asked,  and  no  spe- 
dSc  omission  Is  pointed  out  In  the  brief. 
The  Jury  were  told  that  they  could  not  con- 
sider benefits  to  the  land,  nor  damages  from 
risk  of  flre,  or  of  injury  to  stock,  or  of 
teams  beli^  frightened,  or  of  depredations  by 
tramps.  The  amounts  allowed  for  the  land 
taken  and  for  the  Injury  to  the  ronalnder 
were  separately  found.  We  p^Tceire  no  vital 
omission  in  the  charge. 

[3]  3.  Special  questions  were  salmatted, 
asking  the  Jury  how  much  damage  they  al- 
lowed to  eadi  of  several  tracts  forming  a 
part  of  the  fimn.  To  each  at  these  questlotis 
the  answer  was  returned:  "No  evidence  on 
separate  tracts  taken  as  a  whole  farm." 
The  defendant  asked  that  the  Jury  be  re- 
quired to  return  a  more  spedflc  answer,  but 
the  request  was  refused.  The  contrations 
are  made  that  the  answer  is  untrue,  because 
there  was  some  evidence  as  to  the  value  of 
the  separate  tracts  before  and  after  the  con- 
demnation, and  tbat  the  defendant  was  en- 
titled to  have  the  questions  definitely  an- 
swered. The  Jury's  answer  tbat  there  was 
no  evidence  as  to  the  value  of  the  particular 
tract  does  not  amount  to  a  statement  on 
their  part  that  no  evldotce  whatever  was 
Introduced  on  the  subject  It  la  to  be  Inter- 
preted a^  meaning  that  there  was  no  per- 
suasive evidence — no  pr^nderance  of  the 
evidence — such  as  to  ratable  tbem  to  form  a 
Judgment  In  the  matter.  JoUiff  v.  Railway 
Co.,  86  Kan.  758.  129  Pac.  U7&  We  do  not 
regard  as  erroneous  the  refuaU  to  require 
other  answers  to  be  made.  Several  of  the 
particular  parcels  Inquired  about  were  not 
couched  by  the  tight  of  way,  and,  considered 
ejs  separate  and  Independent  tracts,  could 
have  suffered  no  depredation.  If  the  dam- 
age to  the  whole  farm  were  to  be  arrived  at 
by  estimating  the  loss  to  each  tract  and  add- 
ing together  the  amounts  so  obtained,  there 
would  be  a  purpose  In  requiring  the  award 
to  be  Itemized ;  but  such  is  not  the  case. 
The  actual  loss  to  the  owner  could  only  be 
arrived  at  by  considering  the  farm  as  a 
whole,  In  view  of  the  use  to  which  it  was 
put.  After  the  amount  had  been  so  ascer- 
tained, It  might  possibly  have  been  appor- 
tioned among  the  different  parcels  according 
to  some  principle  of  distribution;  but  no 
benefit  could  accrue  from  such  a  process,  as 
the  allowance  was  not  made  piecemeal,  and 
could  not  have  been  reached  In  that  mauner. 

"In  estimating  the  damages  to  a  farm  occa- 
atooed  by  the  condemnation  of  a  portion  of  it  for 
railroad  purposes,  the  various  subOivisiong  of 
the  fnrni,  like  wheat  field,  corn  field,  meadow, 
pastqre,  house  lot,  garden  lot,  bamvard,  etc., 
canuot  be  coneidered  separately,  and  damages 
assigo«d  to  each.   An  entire  txitA,  when  occu- 
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pied,  improved,  and  used  as  a  'farm,  cannot  be 
v^ued  in  such  detached  parcels."  Railway  Co. 
v.  Roe.  77  Kan.  224,  22^  94  Pac.  2S9,  260  (15 
L.  R.  A.  [N.  S.]  679). 

A  Bu^estlon  Is  made  that  one  of  the 
tracts  in  question  Is  separated  from  the 
house  by  a  highway,  and  also  by  a  creek. 
These  considerations  are  not  fatal  to  the 
right  of  the  plaintiff  to  have  the  farm  treat- 
ed as  a  unit.  2  Lewis,  Eminent  Domain  (3d 
Ed.)  S  698. 

[4]  4.  The  Jury  were  asked  what  elements 
of  damages  they  considered  In  making  up  the 
award,  aside  from  the  value  of  the  prt^rty 
taken,  and  answered:  "Depredation  of  val- 
ue of  the  farm  as  a  whole."  Complaint  is 
made  on  the  ground  that  a  fuller  answer 
should  have  been  exacted.  It  has  been  spe- 
dflcally  held  that  the  Jury  need  not  be  re- 
quired to  show  the  amount  of  loss  deemed 
due  to  each  factor  In  the  depredation.  Leav- 
enworth, T.  ft  S.  W.  Ry.  Co.  V.  Paul,  28  Kan. 
816.  We  think  no  error  was  committed  la 
refusing  to  compel  the  Jury  to  enumerate 
all  the  considerations  that  tended  to  make 
the  farm  less  valuable  by  reason  of  the  lo- 
cation of  the  railroad.  As  has  been  said  In 
a  similar  case: 

"A  party  desiring  special  findings  should  sub- 
mit particular  questions,  instead  oi  general  ones, 
and  should  not  leave-  the  jury  to  analyze  and 
separately  state  the  constitueat  elements  of  the 
damage  suffered.  The  jury  may  be  interrogat- 
ed as  to  any  particular  elnnent  aboat  which 
there  was  testimony  offered,  bnt  to  reqoire  them 
to  distinguish  and  describe  all  the  sources  of 
damage,  and  the  amount  allowed  for  each,  would 
probably  result  in  confusion,  dela^,  and  uncer- 
tainty. Such  a  procedure  is  not  withiu  the  pur- 
pose of  the  statute,  and  has  already  been  dis- 
approved of  by  this  court."  L.  ft  W.  Ry.  Co. 
v.  ^[awk,  39  Kan.-eaS,  640,  18  Pac  9&,  944 
(7  Am.  St.  Rep.  660).  - 

[I]  6.  It  is  urged  tbat  ttia  amount  award- 
ed is  so  large  as  to  show  passion  and  preju- 
dice. The  verdict  Is  not  wlthont  some  evi- 
dence In  its  sui^rt,  and  the  approval  of  the 
trial  court  makes  It  oonclu^ve. 

[6]  6.  The  remaining  question  iDTolved  is 
whether  error  was  committed  In  allowing 
Inter^t  on  the  difference  between  the 
amount  d^)oslted  by  the  defendant  and  the 
amount  here  recovered,  for  the  period  be- 
tween July  21,  1915,  prior  to  which  time  the 
appropriation  had  taken  place,  and  the  re- 
turn of  the  verdict.  The  defendant  invokes 
the  rule  which  forUds  the  allowance  of  In- 
terest as  such  In  actions  for  unliquidated 
damages  founded  on  tort  The  present  pro- 
ceeding Is  not  of  tbat  character,  and  the 
rule  does  not  apply.  CalUns  v.  Sallna  North- 
ern R.  Co..  172  Pac  20,  decided  at  this 
session.  Interest  Is  allowaUe  from  the  date 
of  condemnation,  unless  It  is  shown  that  the 
owner's  possession  was  not  interfered  with 
and  that  he  suffered  no  embarrassment  or 
Inconvenience  therefrom.  Irrigation  Co.  v. 
McLatn,  68  Kan.  334,  341,  76  Pac.  8S3.  No 
such  showing  was  made;  In  fact,  there  was 
evidence  that  grading  was  begun  in  June,. 
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1916.    W«  condnde  fbat  ttw  aUowance  of 
Interest  was  proper. 
The  judgmokt  Is  affirmed.  All  the  Jnstlcea 


OSBOBN  T.  OSBOBN  et  sL  (Na  21614.) 
(Snpreme  Court  of  Kansas.  April  6, 191S.) 

(BpUobw  hv  f  A«  Court.} 

1.  Do  WTO  4b»12(l)— GONffTBUCTZOir  OT  StAT- 

vn. 

Section  S881  of  the  General  Statutes  of 
lOlS,  proTidinff  that  under  certain  circomstanc- 
ee  a  widow  shall  be  entitled  to  one-half  in  Tain© 
of  real  estate  in  which  her  husband  in  his  life- 
time bad  a  legal  or  equitable  interest,  refers  to 
legal  or  equitable  interest  capable  of  'inherit- 
ance, and  does  not  apply  to  interests  in  land 
whidi  were  extinguished  by  the  hosband's  death. 

2,  DowEB  «=»12(5)  —  Shabb  or  StmviviNO 

WiFB— liTFK  ESTATKS. 
A  widow  has  no  interest,  under  the  statute, 
in  lands  purchased  hr  her  husband  with  his  own 
funds  and  deeded  to  him  "and  at  his  death  to  his 
sons";  his  interest  being  a  life  estate  only. 
S.  HnaBAlfD  AHD  Win  «s>6^)— Husbahd'b 

DiSPOSITIOH  OT  FEBSONAL  FBOFBBTT  —  VA> 

Liraxy. 

The  mle  stated  in  the  decisions  in  the  cases 
of  Small  V.  Small,  56  Kan.  1,  42  Pac  323,  30 
Li  B.  A.  243.  54  Am.  St  Bep.  681,  and  Poole 
V.  Poole,  96  Kan.  84,  160  Pac.  682,  regarding 
the  unlimited  power  of  a  husband  to  give  away 
his  money  or  personal  property,  although  the  in- 
tention or  known  effect  be  to  deprive  his  wife 
of  her  statutory  share  should  she  survire  him, 
followed. 

4.  Husband  and  Wife  «=s»6(3)— "Oolobable 
Trans&otioit.*' 

A  colorable  transaction  is  one  presenting  an 
appearance  which  does  not  correspond  with  the 
reality,  and,  in  the  sense  ordinarily  contended 
for,  an  appearance  intended  to  conceal  or  to  de- 
ceive. 

5.  Husband  and  Wits  ^=96(3)  —  Colobablb 
Tbanbaotion— Gontbtancb  orLiR  Estate 

AND  SmCAINDEBB. 

Deeds  of  real  estate  conveying  to  a  married 
man  lif^  estates  and  to  hfs  sons  tiie  remainders 
in  fee*  cmsidered,  and  held  not  to  be  colorable. 

6.  Husband  and  Win  «sc»6(l)— Oontstanoe 
BT  Husband— Bight  to  Patubnt. 

Money  paid  a  married  man  as  the  considera- 
tion for  a  conveyance  of  his  real  estate,  in 
which  his  wife  Joins,  belongs  to  him,  nnless  it 
be  dafinltdy  agreed  a  speciflc  pwtion  sihall 
heltmg  to  her  individually. 

7.  DovEB  «S978  — AonoN  tob  Statutobt 
Shabe— Petition. 

The  petition  considered,  and  held  to  contain 
no  allegation  of  a  contract  whereby,  in  consider- 
ation of  the  surrender  of  the  wife's  marital  in- 
terest in  land  sold  by  her  husband,  he  agi^d  to 
invest  her  with  a  snbstituted  marital  Interest 
in  other  land. 

8.  Dower  <jfc=>78  —  Action  fob  Statutobt 
Shabb-— Petition— Fbaud. 

Tlie  petition  omsidered,  and  held  not  to 
diarie  the  husband  with  perpetrating  a  fraud 
on  his  wife  with  respect  to  the  surrender  of  her 
marital  interest  in  land  belonging  to  him  which 
he  sold. 

9.  Husband  and  Wife  ^36(1)  —  Husband's 
Convetancb  of  IiAND— Wm's  Intebest  in 
Pbocsbds— Fbaud. 

Without  actual  fraud  in  procuring  a  wife  to 
join  in  a  conveyance  of  her  husband's  land,  glv 
Inr  h«r  a  deaz  right  to  imponnd  tlie  ccnwusra- 


tfon  received  by  him  or  to  control  Its  use,  slie 

cannot  pursue  the  fund. 

10.  Doweb  «=>78— Subtivinq  Win's  SaABX 
—Claim  undee  Statu™. 
In  order  to  recover  under  a  petition  claim- 
ing a  widow's  statutory  interest  In  real  estate, 
the  widow  must  claim  under  the  atatute  and 
through  her  hnsbaud. 

Appeal  from  District  Oonrt;  Dooglas 
County. 

Action  by  Katie  A.  Osbom  against  Wil- 
liam F.  Osbom,  as  executor,  etc.,  and  others. 
Judgment  for  defendants,  and  plalntllt  ap- 
peals. Affirmed. 

See,  also,  99  Kan.  227, 161  Pac.  601. 

Balph  E.  Page,  of  Ottawa,  and  Curtis  M. 
Cakes,  of  Oklahoma  City,  Okl.,  for  appel- 
lant Means  &  Bice,  ci  Lawrence,  and  A. 
M.  Harr^,  ot  Topeka*  tor  appdlees. 

BUBCH,  T.  The  action  was  one  by  a  wid- 
ow to  recover  her  statutory  share  of  lands  in 
which  her  deceased  husband,  WllUam  P.  Os- 
hora,  had  been  Interested  In  his  lifetime. 
She  was  defeated,  and  appeals. 

It  is  not  necessary  to  recite  the  proceed- 
ings. All  the  facts  on  which  the  plaintiff  re- 
lied for  recovery  were  stated  In  her  third 
amended  petttlon,  and  It  will  dispose  of  the 
appeal  to  determine  whether  or  not  those 
facts  warranted  Judgment  In  her  favor. 

The  defendants  William  F.  Osbom,  Jr., 
John  L.  Osborn,  and  Carl  H.  Osborn  are 
sons  of  the  deceased,  but  not  of  the  plainttfT. 
The  sons  claim  title  under  separate  deeds  to 
different  tracts  of  land,  made  in  1906  and 
1908,  by  Frank  J.  Bennett  and  wife.  C.  A. 
Hill  and  wife,  and  Charles  S.  Kidder  and 
wife,  to  *^illiam  F.  Osbom,  and  at  his  death 
to  his  sons."  The  consideration  for  these 
deeds  was  paid  by  William  F.  Osbom  from 
bis  own  funds,  and  the  deeds  were  lecorded 
soon  after  delivery.  The  statute  tmder^lA 
the  plaintiff  claims  reads  as  follows : 

"One-half  In  value  of  all  the  real  estate  In 
which  the  husband,  at  any  time  during  the  mar- 
riage, had  a  legal  or  equitable  interest,  which 
has  not  been  sold  on  execution  or  other  judicial 
sale,  and  not  necessary  for  the  payment  of  debts, 
and  of  which  the  wife  has  made  no  conveyance, 
shall,  under  the  direction  of  the  probate  court, 
be  set  apart  by  the  executors  as  h(r  property, 
in  fee  simple,  npon  the  death  of  the  husband,  ii 
she  survives  him:  Provided,  that  the  wife  shall 
not  he  entitled  to  any  interest,  under  the  pro- 
visions of  this  section,  in  any  land  to  which  the 
hurt>and  has  made  a  conveyance,  when  the  wile, 
at  the  time  of  the  conveyance.  Is  not  or  never 
has  been  a  resident  of  this  state.  Continuous  . 
cohabitation  as  husband  and  wife  is  presumptive 
evidence  of  marriage,  for  the  purpose  of  giving 
the  right  aforesaid.^*   Gen.  Stat  1915,  |  3^1. 

The  plaintiff  advances  the  folloviing  prop- 
ositions : 

"(1)  These  transactions  amount  in  law  to  the 
acquisition  b^  the  husband  of  a  I^al  or  equita- 
ble interest  in  real  property  under  the  statute 
(Gen.  Stat.  1915,  I  3831)  and  its  conveyance  to 
defendants  without  his  wife's  signature,  leaving 
her  statutory  interest  therein  unimpaired. 

"G^  ^Die  deeds  cmveyed  to  tlw  Inuband  tbt 
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whole  title  to  the  land,  and  the  defendBnti  ac- 
quired no  iatereflt  thereunder. 

"(3)  If  the  traoBactions  should  be  c(Hi8ldered 
as  a  mere  dispoaitioo  by  the  husband  of  his  per- 
sonal property,  under  the  rale  announced  in 
SmaU  T.  Small.  66  Kan.  1  [42  Pac.  323,  30  L. 
R.  A.  243,  64  Am.  St.  Bep.  681],  it  is,  nevei^ 
theless,  a  colorable  transaction,  and  fraudulent 
as  to  the  widow,  aa  her  husband's  heir. 

"(4)  Upon  the  facts  set  forth  in  the  third 
amended  petition  the  widow  would  have  her  in- 
terest in  this  property  under  the  resulting  trust 
doctrine,  and  other  equitable  principles." 

It  will  not  be  practicable  to  follow  the 
elaborate  arguments  made  In  support  of  the 
foregoing  propositions,  and  little  more  will 
be  done  than  announce  the  craicliuiona  of 
the  court 

[1,2]  Propoeltions  1  and  2  have  no  foun- 
dation on  which  to  rest.  The  deeds  specify 
the  nature  and  quantity  of  estate  which  Wil- 
liam F.  Osbom  obtained,  and  there  Is  noth- 
ing to  qualify  or  contradict  them.  The  trans- 
actions disclosed  by  the  deeds  were  between 
grantors  and  grantees.  The  whole  estate 
passed  trom  the  grantors.  Instead  of  tak- 
ing an  equitable  estate,  William  F.  Osbom 
took  a  legal  estate,  and  instead  of  taking 
the  whole  estate,  he  took  a  life  estate.  The 
remainders  In  fee  vested  In  bis  sons.  The 
character  and  extent  of  the  estate  which 
he  took  was  not  affected  In  the  slightest  de- 
gree by  the  fact  that  he  had  a  wife  who 
might  outlive  hUn.  No  equities  remained 
to  him,  because' the  transactions  were  fully 
executed  and  he  received  what  he  desired. 
The  estate  which  he  took  did  not  survive  him. 
He  had  no  interest,  legal  or  equitable,  in  the 
remainders.  After  his  death  the  whole  es- 
tate In  fee  atmple  vested  In  his  sons,  and 
there  was  nothing  to  set  apart  to  his  widow. 
The  statute  refers  to  legal  or  equitable  es- 
tates of  the  husband  which  are  capable  of 
inheritance,  and  does  not  apply  to  interests 
In  land  which  are  extinguished  by  hla  death. 

[3]  The  tUrd  proposition  has  no  founda- 
tion on  which  to  rest  The  rule  announced 
in  SmaU  v.  Small,  66  Kan.  1,  42  Pac.  323, 
30  L.  R.  A.  243,  64  Am.  St  Sep.  681,  is  this : 
A  married  man  may  give  to  b)s  children  the 
bulk  of  his  property  when  the  known  effect 
of  the  gift  will  be  to  deprive  his  widow  of 
the  fair  share  whlt^  otherwise  would  have 
fallen  to  her.  If,  however,  the  gift  consist 
of  real  estate  In  this  state,  of  which  the 
wife  has  made  no  conveyance,  she  will  be 
titled  to  her  statutory  share  if  she  were  a 
resident  of  the  state  when  the  gift  was  made. 
Twenty  years  after  the  decision  in  Small  v. 
Small  was  rendered  the  rule  was  again  stat- 
ed in  even  stronger  terms: 

"The  t^eoeral  rule  is  that  the  law  has  placed 
no  restriction  or  limitation  oo  the  husband's 
right  to  maktf  such  disposition  of  his  personal 
property  during  hi«  lifetime  as  he  may  elect." 
Poole  V.  Poole,  96  Kan.  84,  160  Pac.  6iB2  (SyL 
par.  1). 

[4,  S]  What  is  a  colorable  transaction?  It 
is  one  which  presents  an  appearance  which 
does  not  correspond  with  the  reality,  and,  in 
the  sense  contended  for,  an  appearance  In- 


tended to  omceal  or  to  deceive.  If  William 
F.  Osbom  had  taken  title  in  tbe  name  of 
his  sons,  but  had  In  fact  retained  power  to 
dispose  of  the  land,  he  would  have  been  the 
real  owner,  and  not  the  sons.  The  outward 
appearance  of  the  transactions  would  not 
have  corresponded  with  their  genuine  char- 
acter, and  they  would  have  been  colorable. 
Nothing  of  the  kind  occurred.  The  deeds 
specify  the  actual  Interests  of  the  grantees. 
The  sons  had  no  interest  In  the  life  estate, 
and  the  life  tenant  had  no  Interest  in  the 
remainders.  The  gift  to  the  sons  was  the 
consideration  paid  for  the  conveyances  to 
them  of  the  remainders  In  fee.  Form  and 
substance,  appearance  and  reality,  wrrea- 
ponded  throughout,  and  the  transactions 
were  not  colorable  In  any  degree. 

[6]  The  fourth  proposition  advanced  by  the 
plaintiff  is  without  merit  The  money  used 
for  the  purchase  of  the  real  estate  in  ques- 
tion was  money  derived  from  the  sale  of 
property  situated  In  Burlington,  Kan.,  which 
William  F.  Osbom  owned.  His  wife  Joined 
in  the  conveyance  of  the  lands  sold.  The 
contingent  Interest  which  a  wife  has  In  her 
husband's  land  Is  pn^Krty,  end  property  sub- 
ject to  conveyance.  She  may  join  In  his  deed 
of  such  land,  or  may  not,  and  may  exact 
such  consideration  for  Joining  as  she  please, 
or  may  find  Batlsfactton  In  enabling  her  hn»> 
band  to  convey  an  eetate  free  from  oontln- 
gent  reductl<»i.  Her  property,  however.  Is 
something  entlrdy  distinct  from  and  wh<^l7 
IndependMit  <tf  Us  property,  and,  should  she- 
stand  cn  her  property  right,  she  must  have- 
a  definite  agreement  that  a  spedflc  portion 
of  the  consideration  paid  for  tbe  conveyance- 
beUHigs  to  bra,  or  abe  has  no  title  to  that 
specific  money.  It  bdongs  to  her  husband,, 
and  he  can  do  with  it  as  be  pleases.  Ordi- 
narily a  husband  baving  money  of  bis  wlffr 
In  his  possession  is  simply  her  debtor.  Un- 
der some  circumstances  a  trust  in  ber  tavor 
may  be  imposed  on  property  purchased  by 
him  into  whl(A  her  money  may  be  traced. 
But  unless  tbere  be  in  the  husband's  hands 
a  definite,  provable  sum  of  money  which  is 
the  individual  property  of  bis  wife,  there  is 
nothing  on  which  to  found  a  trust  or  other 
eqaltable  claim. 

[7-1]  In  support  of  the  third  and  fourth 
propositions  It  Is  claimed  the  transactions 
culminating  In  the  deeds  were  Intrinsically 
fraudulent  as  to  the  plaintiff.  Tbe  ar^ment 
Is,  the  deceased  must  have  entertained  an  In- 
tention to  defraud  his  wife,  which  he  con- 
summated by  the  deeds,  because  she  was  de- 
prived of  property  she  might  hare  received 
except  for  the  gifts.  This  contention  is  fully 
disposed  of  by  the  decisions  in  the  cases  of 
Small  v.  Small  and  Poole  v.  Poole.  An  inten- 
tion to  deprive  the  wife  of  ber  marital  right 
by  tbe  means  adopted  is  a  lawful,  and  not  a 
fraudulent.  Intention. 

Some  extrinsic  facts  are  relied  on  to  show 
fraud — concealment  of  the  gifts  when  made 
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and  by  snbseqnent  statemenU,  the  good 
Bnanclal  drcomstances  of  the  recipients  of 
the  gifts,  and  some  others.  These  subjects 
are  all  fally  disposed  of,  either  q^edflcally 
or  in  prlndi^e,  by  the  caaeB  of  Small  v. 
Small  and  Poole  v.  Poole. 

The  action  was  commenced  In  December, 
1915.  After  several  futile  attempts  to  state 
a  cause  of  action,  the  plalnHtt  finally  filed 
an  amended  petlti(«i  in  Hay,  1917,  In  whidi 
sihe  alleged  her  hnrtiand  "assured"  her  if  she 
would  join  In  fhe  deed  to  the  Burlington 
property  he  would  relnyest  the  proceeds  In 
real  estate  In  Lawrence  and  Baldwin,  the 
property  thus  acquired  to  "take  the  place" 
of  the  Burlington  property,  and  to  he  "sole 
property"  of  the  husband.  The  plalntiflC 
Joined  in  the  deed  to  the  Burlington  property 
"with  the  said  understanding  and  agree- 
ment" The  purpose  of  these  Tagne  allega- 
tions, charging  neither  fraudulent  repreaen- 
tatlons  nor  contract,  was,  of  course,  to  try 
to  get  by  a  demurrer.  Tlie  puipose  Is  all 
tlw  more  apparoit  because  the  all^tlons 
were  of  communlcatioiu  concerning  which 
the  plaindtr  was  not  competent  to  testify. 
Motions  'were  made  to  require  the  plalntdft 
to  plead  according  to  well-understood  rules, 
but  the  court  denied  the  motions,  and  dispos- 
ed of  the  case  on  the  assumption  the  plalntUT 
had  cut  her  garment  according  to  her  cloth. 

Thertf  Is  no  allegation  of  a  definite  and  en- 
forceable contract,  whereby,  In  couGlderation 
of  the  surrender  of  the  wife's  marital  inter- 
est In  the  Burlington  property,  her  husband 
agreed  to  invest  her  with  a  substituted  mar- 
ital interest  in  other  specified  land.  Such  a 
CMitract  would  need  to  he  in  writing  to  be 
actionable,  and  the  plalntUf  does  not  claim 
that  any  such  document  ever  existed. 

[19]  Giving  the  pleading  its  utmost  force, 
it  does  not  charge  the  husband  with  perpe- 
trating a  fraud  on  his  wife.  It  indicates  a 
purpose  to  dispose  of  real  estate  situated  in 
a  distant  county  and  to  invest  in  other  real 
estate  nearer  home,  which  was  only  partial- 
ly carried  out.  The  vite  concurred,  beller- 
ing  it  would  be  fully  carried  out.  Conced- 
ing that  the  effect  was  to  devest  the  wife  of 
her  marital  Interest  In  the  Burlington  prop- 
erty, the  obligation,  if  any,  to  reinvest  In 
other  land  was  moral  Instead  of  1^1.  T7n- 
leas  there  were  actual  fraud,  giving  the  wife 
a  clear  rl^t  to  Imponnd  the  proceeds  <n-  to 
control  their  use,  she  cannot  pursue  tbem. 
The  snbatantlal  claim  made  in  the  petldon 
is  for  a  widow's  statntoiy  Interest  in  q)ecific 
tracts  of  land,  a  fte-slmple  title  to  on&-half 
in  value.  In  order  to  recover,  the  plaintiff 
must  claim  under  the  statute  and  through 
her  husband,  and  her  husband  had  no  Inter- 
est-in the  property  to  wlUch  her  statutory 
right  could  attach. 

Some  makeweight  allegations  are  Inserted 
in  the  petition,  to  the  effect  that  through  the 


Joint  efforts  of  husband  and  wife  incum- 
brances on  the  land  in  controversy  were  paid 
off,  and  valuable,  permanent  Improvements 
were  placed  on  it  The  plaintiff  does  not  ask 
for  compensation,  or  for  a  Hen.  What  she 
wants  Is  one-half  the  land,  something  she  is 
not  entitled  to  receive. 

The  plaintiff  presents  no  tenable  theory, 
1^^  or  equitable,  according  to  which  the  re- 
lief demanded  could  be  awarded,  and  the 
court  knows  of  none.  Therefore  the  Judg- 
ment of  the  district  court  la  affirmed.  All 
the  Justices  concurring. 


KOEHIiEE  V.  GRAY.   (No.  21471J 
(Supreme  Court  of  Kansas.    April  6,  1&18.) 

(By^hut  "by  <Ae  OourtJ 

1.  HOUESTEAD    «=»162(1)  —  PraniSQB  —  IK- 
STBTJCnON. 

rindlngs  that  the  cloimant  of  a  homestead 
bad  not  abandoned  her  residence  in  the  city  in 
which  the  property  in  queetion  Is  situated,  and 
that  she  considered  that  city  as  her  residence, 
held  to  imply  that  she  intended  to  return  to  the 
property  and  occupy  it  as  a  home. 

2.  HOUESIBAD    «S»1^C1)— EXKUPIIOK  noX 

Sau. 

Pn^vtv  OGGu^ed  as  Ihs  homestead  of  the 
owner  and  oi*  family  remains  exempt  from  sals 
for  the  payment  of  his  debts  after  the  death  in- 
testate of  himself  and  his  wife,  so  long  as  an 
unmarried  daughter  of  full  age,  who  had  lived 
with  him  as  a  part  of  his  family,  continues  her 
residence  thereon  without  interruptioD.  Bat- 
tey  V.  Barker,  62  Kan.  617.  64  Pac.  79,  56 
B.  A.  33,  overruled. 

3.  EhllNBHT  DOICAIN  ^>126(1)— HoUESTEAUS 
— IHTEBEBI  IN  PbOCBEDS. 

Where  the  daughter  of  an  Intestate  occupies 
bis  homestead  under  such  circumstances  as  to 
render  it  exempt  from  liability  for  bis  debts, 
and  the  property  is  taken  for  public  purposes 
by  eminent  domun,  she  Is  entitled  to  compensa- 
tion, not  only  for  the  share  of  the  property  own- 
ed by  her,  but  also  for  the  right  to  occupy  the 
whoub 

Appeal  from  District  Court,  Miami 
County. 

Antoinette  Louise  Kbeliler  objected  to 
sale  of  land  by  F.  H.  Gray,  administrator 
of  the  estate  of  Jacob  Kodiler.  deceased,  and 
trcm  a  Judgment  of  the  district  court  affirm- 
ing the  [ffobate  court's  order  of  sale,  she  ap- 
peals.  Reversed  and  remanded. 

Frank  U  Barry,  of  Kansas  City,  Mo.,  and 
McAnany  &  Alden,  Samuel  Maher,  anil 
Thomas  M.  Van  Cleave,  all  of  Kansas  City, 
Kan.,  tac  appellant  Coughlln  &  Coughlln, 
of  Paola,  for  appdlee. 

MASON,  J.  Jacob  Koehler  died  Intestate 
in  May,  1914,  owning  a  house  and  a  tract  of 
land  in  Paola,  occupied  as  a  homestead  by 
himself,  his  wife,  and  an  unmarried  daugh- 
ter, Antoinette  Louise  Koehler,  then  21  years 
old.  He  was  survived  by  five  other  children, 
all  of  full  age,  haring  homes  elsewhere.  His 
widow  died  intestate  In  August  1918.  In 
Dec^ber,  1016,  the  administrate  ot  his  es- 
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tate  applied  for  an  ordw  m»n  tbe  inrobate 
court  for  the  sale  of  tbe  prc^ierty  referred 
to  In  order  to  apply  the  proceeds  to  the  pay- 
ment of  his  Indebtedness,  which  exceeded 
the  other  assets  by  about  fil,00O.  Tbe 
daughter,  Antoinette  Louise  Koehler,  object- 
ed to  the  sale  on  the  ground  that  the  ptopw- 
ty  was  still  occupied  by  her,  and  was  ex- 
empt by  reason  of  Its  character  as  a  home- 
stead. The  probate  court  granted  the  or- 
der, and  mi  an  appeal  to  the  district  court 
its  decision  was  affirmed.  The  daughter 
now  appeals  to  this  court. 

[1]  1.  The  administrator  contends  that  up- 
on any  theory  of  the  homestead  law  the 
Judgment  must  be  affirmed,  because  at  the 
time  tbe  order  of  sale  was  granted  tbe  ap- 
pellant bad  ceased  to  occupy  the  property  as 
a  home.  The  district  court  made  theae  find- 
ings bearing  up<m  the  matter: 

"After  the  death  of  Jacob  Koehler,  tbe  widow 
and  the  appellant  continued  for  a  time  to  oc- 
cupy the  homestead  for  about  a  year,  after 
which  they  rented  tbe  homestead  and  went  to 
New  York  City  temporarily,  partly  on  account 
of  the  health  of  the  moth^,  and  partly  that 
the  appellant  might  study  mosic.  'IHiey  did  not 
intend  to  establish  a  permanent  home  in  New 
Tork. 

"The  widow  died  August  22,  1916,  and  soon 
after  the  household  eoods  that  were  still  in  the 
homestead  were  divided  up  among  tbe  children, 
the  appellant  retaining  a  portion  of  them ;  but 
they  were  all  removed  from  the  real  estate  in 
question,  and  the  appellant  returned  to  New 
Tork  in  October,  lOlo,  for  the  purpose  of  con- 
tinuing her  musical  studies. 

"The  appellant,  Antoinette  Koehler.  does  not 
intend  to  remain  permanently  in  New  Tork, 
but  intends  to  go  elsewhere,  probably  to  Kansas 
City,  for  the  purpose  of  teaching^  music,  but  con- 
siders Paola  as  her  place  of  residence. 

"At  the  time  of  the  filing  of  this  application 
in  the  probate  court  the  appellant,  Antoinette 
Koehler,  had  not  abandoned  her  residence  in 
Paola,  Kan." 

The  administrator  Insists  that  these  find- 
ings merely  show  that  the  appellant  retains 
her  legal  residence  In  Paola,  and  do  not  nec- 
essarily imply  that  she  intends  to  make  hec 
home  in  the  house  where  the  family  former- 
ly lived.  It  Is  true  that  no  explicit  state- 
ment Is  made  that  she  has  had  and  stilt  re- 
tains such  an  intention,  but  we  think  the 
findings  that  she  considers  Paola  as  her  res- 
idence and  had  not  abandoned  her  resldrace 
there  must  be  given  ttiat  effect.  There  is  no 
suggestion  that  she  ever  had  a  residence  In 
Paola  elsewhere  than  on  the  property  in 
question.  That  at  one  time  was  her  resi- 
dence. If  her  legal  residence  remained  in 
Paola,  it  remained  at  the  old  hwne.  The 
findings  that  she  considered  Paola  her  resi- 
dence, and  had  not  abandoned  her  residence 
there,  must  be  regarded  as  referring  to  the 
property  lu  question,  and  as  Implying  an  in- 
tention to  return  thereto;  otherwise,  they 
would  have  no  bearing  uixin  the  Issues  to 
be  determined.  If  the  trial  court  had  been 
of  the  opinion  that  the  appellant  did  not  (ai 
the  time  the  controversy  arose)  Intend  to 
reoccopy  the  house,  a  finding  would  natur- 
ally have  been  made  that  she  had  abandoned 


the  homestead  as  such,  thus  finally  iUapoB^ 
tag  of  her  daim  of  exemption. 

[2]  2.  Hbe  question  for  determination, 
therefore.  Is  whether  prt^wrty  occupied  as 
the  homestead  of  the  owner  and  his  family 
remains  «cempt  from  sale  for  the  payment 
of  his  debts  after  the  death  intestate  of  hlm- 
atHt  and  his  wife,  so  long  as  an  unmarried 
daughter,  of  full  age,  who  had  lived  with 
him  as  a  part  of  his  family,  continues  her 
residence  thereon  without  Interruption.  The 
trial  court  followed  the  decision  of  this 
court  in  Battey  v.  Barker,  62  Kan.  517,  04 
Pac.  79,  S6  L.  R.  A.  33,  in  which  substanUal- 
ly  the  same  question  is  explicitly  answered 
in  tbe  negative,  and  unless  that  case  is  over- 
ruled the  Judgment  here  must  be  affirmed. 
In  that  case  It  was  suggested  that  a  home- 
stead necessarily  loses  its  exempt  character 
whenever  It  Is  liable  to  partition,  and  Day- 
ton V.  Donart,  22  Kan.  2iiG,  Is  cited  In  sup- 
port of  the  suggestion.  There,  however.  It 
was  the  abandonment  of  occupancy  that  ren- 
dered the  property  liable  to  sale.  Actual 
partition  does  not  necessarily  destroy  all 
homestead  exemption  (Trumbly  v.  Martell, 
61  Kan.  703,  705,  60  Pac.  741;  Gross  t.  Ben- 
son, OS  Kan.  405,  505,  75  Pac.  558,  64  L.  R. 
A.  560),  and  mere  liability  to  partition 
should  not  be  deemed  to  affect  it 

The  decision  In  the  Battey-Barker  Case, 
however,  was  largely  Influenced  by  the  view 
that,  Inasmuch  as  "the  homestead  Ihwa  ap- 
ply only  to  families,  and  not  to  single  Indl- 
vtdTuls,  and  apply  only  where  the  &mlly 
occupies  the  homestead  as  a  residence"  (Far- 
lln  T.  Sook,  28  Kan.  397,  404),  the  death  of 
the  Aither,  leaving  of  the  former  members 
of  his  family  only  an  adult  daughter,  de- 
stroyed the  family  relation,  and  with  It  the 
homestead  character  of  the  property.  In 
Cross  V.  Bensm,  68  Kan.  495,  7S  Pac  668, 
64  L.  R.  A.  560,  It  was  held  that  pri^rty 
occupied  as  a  homestead  by  the  owner  and 
his  wife  remained  exempt  from  sale  for  bis 
debts  after  his  death,  so  long  as  his  widow 
still  Ured  there,  on  the  ground  that  It  was 
stlU  "occupied  as  a  residence  by  the  family 
of  the  owner,"  within  the  meaning  of  that 
plirase  as  used  In  the  Constitution  (article 
15,  i  9),  because  she  continued  to  be  "the 
family  of  the  owner"  of  the  property.  In 
the  opinion  It  was  said: 

"Some  affirmations  by  way  of  argument  and 
illustration  appear  to  be  opposed  to  the  view 
here  tak«i.  But  upon  a  careful  discrimination 
of  the  precise  points  determined  it  will  appear 
that  no  former  dedsitm  need  now  be  overturned. 
The  case  of  Battey  v.  Barker,  G2  Kan.  617,  64 
Pac.  74,  56  I*  R,  A.  33,  is  most  in  conflict 
The  doctrine  there  applied  is  the  strict  one  upon 
which  Elliuger  v.  Thomas,  64  Kan.  180,  67  Pac 
529,  is  based.  In  the  latter  case  it  was  held 
that  a  sole  adult  remnant  could  not  himself 
constitute  his  own  family,  so  as  to  preserve  land 
exempt  from  the  payment  of  hii^  own  debta." 
68  Kan.  509,  75  Pac.  563. 

The  Elllnger-Thomas  Case  was  overruled 
In  Weaver  v.  Bank,  76  Kan.  540,  94  Pac.  273, 
10  U  B.  A.  (N.  S.)  110.  123  Am.  St.  Bep. 
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155,  where  It  was  determined  that,  while  a 
homestead  cannot  originate  witbont  the  ex- 
istence of  a  household  consisting  of  more 
than  one  person.  It  may  persist  for  the  benefit 
of  a  single  Indlrldual  who  Is  the  sole  survivor 
of  the  family.  There  the  survivor  was  the 
widow  of  the  former  owner,  and  the  rule  as 
stated  was  limited  to  the  survivorship  of 
the  husband  or  wife.  We  thlnb,  however, 
upon  the  same  reasoning  It  should  be  extend- 
ed to  any  member  of  the  family.  The  ex- 
emption Is  for  the  benefit  of  the  family  as  a 
whole,  and  of  each  Individual  composing  it, 
so  long  as  the  relation  Is  not  severed.  13  R. 
O.  L.  545.  The  circumstance  that  a  daughter 
has  arrived  at  majority  should  not  In  oar 
Judgment  prevent  h^r  from  being  considered 
a  part  of  her  father's  family  (C.  &  N.  W.  Ry. 
Co.  V.  Chisholm,  Jr.,  79  111.  584;  Strawn  et 
al.  V.  Strawn,  53  111.  263;  Brooks,  &c.,  v. 
Collins,  11  Bush  [74  Ky.]  622;  In  re  Raf- 
ferty  [D.  C]  112  Fed,  612;  2  Words  and 
Phrases  [2d  Series]  464),  although  there  la 
some  conflict  of  opinion  on  the  question  (13 
R.  C.  L.  554,  555).  Nor  is  It  necessary  to 
that  relation  that  there  should  be  a  legal 
duty  to  support  her.  13  R.  O.  b.  653.  The 
fact  that  the  statute  authorizes  the  partition 
of  the  property  whenever  the  youngest  child 
has  reached  majority  (Gen.  Stat.  1916,  | 
3828),  irreapectlTe  of  Its  continued  occupancy 
as  a  bomestead,  does  not  affect  the  matter, 
for  liability  to  sate  for  the  pnrpose  of  par- 
tltttm  Is  wtaoAly  distinct  from  and  Independ- 
ent ot  liability  to  sale  tor  the  payment  of 
debts  fTo^e  t.  Towte,  81  Kan.  675,  107  Pac. 
228,  27  U  B.  A.  [N.  SJ  B60).  The  appellant 
was  a  constituent  part  of  the  family  as  It 
existed  In  tbe  Ufetbne  of  her  father  and 
mother.  By  no  act  of  hen  has  her  relation' 
to  the  fbmlly  or  the  property  been  altered. 
She  remain^  In  the  occupancy  of  the  home- 
stead. Id  the  same  soise  in  which  the  phrase 
was  used  in  Otom  t.  Benson,  she  was  "the 
family  of  the  owner"— she  was  all  that  was 
left  of  It  We  conclude,  overruling  Battey  v. 
Barl£er,  62  Ean.  517,  64  Pac  79,  66  L.  B.  A. 
33,  that  the  property  was  exempt  from  sale 
on  order  of  the  probate  court. 

[3]  3.  After  the  Issuance  of  the  order  of 
sale  the  board  of  education  were  at)out  to 
condemn  the  property  for  a  school  site.  A 
stipulation  was  entered  into  by  the  parties 
to  this  litigation  to  the  effect  that  condemna- 
tion proceedings  should  be  waived,  the  board 
should  have  the  property  for  the  agreed  sum 
of  $4,200,  which  should  be  paid  into  court 
and  disbursed  In  accordance  with  the  final 
decision  herein,  the  rights  of  none  of  the  par< 
ties  to  be  affected  by  the  agreement.  It 
seems  to  be  assumed  on  both  sides  that  all 
the  money  will  go  to  the  appellant  or  appel- 
lee. However,  the  concluding  clause  of  the 
stipulation  referred  to  reads: 

"Should  the  appeUant,  Antoin^te  Louise  i 
Koehler,  be  aDCcessful  In  such  [this]  adjndlca-l 


tion,  then  the  said  ftmd  shall  be  payable  to  her, 
or  to  whomsoever  is  entitled  to  the  same." 

The  question  as  to  Just  what  disposition 
should  be  made  of  the  fund  has  not  been  dis- 
cussed by  counsel.  The  problem  seems  to  be 
one  as  to  the  distribution  of  the  amount 
awarded  for  property  taken  by  eminent  do- 
main, where  there  are  various  Interests  to  be 
considered.  The  appellant  Is  clearly  entitled 
to  one-fifth  of  the  amount,  as  she  owns  one- 
fifth  of  the  property  outright,  exempt  from 
all  claims.  She  is  (or  was)  entitled  to  oc- 
cupy the  entire  property,  unless  It  should  be 
partitioned,  so  long  as  she  saw  fit  to  preserve 
the  existing  status.  This  was  a  valuable 
right,  difficult,  but  not  necessarily  impossible, 
of  appraisement,  for  which  It  would  seem 
she  should  be  compensated.  The  shares  of 
the  other  owners  were  subject  to  her  right  of 
occupancy,  and  were  diminished  in  value  to 
that  extent.  As  these  owners  are  entitled  to 
-no  exemptions  on  their  own  behalf,  the  re- 
mainder of  the  fund  should  doubtless  go  to 
the  administrator. 

The  judgment  is  reversed,  and  the  causa 
remanded  for  further  proceedings  In  accord- 
ance herewith.  All  the  Jnstlces  concurring. 


BERET  V.  DBWBIT  et  aL  (No.  21S60.) 
(Supreme  Court  of  Kansas.    March  9,  1918.) 

(Syllabva  hy  ihe  Oovrt.) 

1.  Judges  'S=>25(2)  —  Disqualification  — 
Substitute  Judge. 

Berry  v.  Dewey,  102  Kan.  392,  170  Pac. 
1000,  is  followed  on  the  question  of  the  juris- 
diction of  the  trial  Judge. 

2.  CoimiruANOB  «»20(2)  —  Refusal  —  An- 
SKKCB  OF  Counsel. 

The  defendants  applied  for  a  continuance  on 
the  gronnd  that  one  of  their  attorneys  was  a 
member  of  the  Leslslature,  and  could  not  be 
present  at  the  trial  because  the  LegUlatnre  was 
in  session.  The  application  was  propnly  de- 
nied. 

3.  Continuance  «g=»37— Denial  of  Appli- 
cation—G  bounds. 

It  is  not  error  to  deny  an  application  for  a 
continuance,  made  on  the  ground  that  the  per- 
son making  the  application  ia  a  party  to  the 
action  and  desires  to  attend  l^e  trial  as  a  wit- 
ness, and  1b  prevented  from  so  doins:  by  the 
sickness  of  a  member  of  his  family,  where  that 
sickness  is  shown  by  the  unverified  certificate 
of  attending  ph;^dan8,  and  no  one  having 
knowledge  of  the  sickness  swears  to  either  the 
certificate  or  the  application. 

4.  Death  <s=>67,  70  —  Wbonoful  Death  — 
Damages— Evidence. 

In  an  action  to  recover  damages  for  wrong- 
ful death,  it  is  proper  to  prove  the  amount  of 
property  owned  by,  and  the  wage-earning  ca- 
pacity of,  the  deceased  person. 

6.  Appeal  and  Bbbob  «S=9l047(3)  —  With- 

DBAWAL  OF  IMPSACHINQ  QvIDEHCE  —  BE- 

VEB8AL. 

A  judgment  will  not  be  reversed  on  account 
of  the  withdrawal  of  evidence  tending  to  im- 
peach persons  who  are  neither  parties  to  the  ac- 
tion nor  witnesses  therein,  where  the  evidence 
withdrawn  is  on  matters  wholly  collateral  and 
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cannot  aMist  tlie  Jtuj  in  determining  tlie  ia- 
Buea  on  triaL 

6.  OonsPZKUJT  ^ald—StrmcJENCT  or  Evx- 

DKNCE. 

There  waa  evidence  gnfficient  to  ahow  a 
eonaplrac;  on  the  part  of  the  defendants. 

7.  iKSTRUCnONe— SUFFICIENCT. 

The  Instrnction  concerninf  conaptracr  were 
fair,  and  thej  fully  protected  tha  rights  of  the 
defendant 

8.  Tbial  <S=^260(1)  —  Requestid  Inbtbuc- 

TIONS— GiVEM  iKSTBTTCnoNS. 
Of  the  instructiosB  requested  by  the  defend- 
ant, those  that  were  proper  were,  in  Bubstance, 
given  by  the  court,  and  uioae  that  vere  refused 
were  properly  refused. 

9.  Death  «=>90(5)— WaoNGrnL  Death— Ex- 
cessive Dauaoes. 

In  an  action  brought  by  a  motlwr  to  recover 
damages  for  the  wrongful  death  of  her  son,  a 
verdict  and  judgment  for  |5,000  is  not  eicee- 
slve,  where  the  deceased  was  83  years  old  at 
the  time  of  his  death,  was  in  good  health  and 
vigorous,  and  was  accumulating  property,  ai^d 
was  able  to  earn  about  91,000  a  year. 

10.  Death  «=s>91— Wronoful  Death— Dam- 
ages—DEoucnon  or  FlNANCIAI.  Bemeitts. 

Financial  benefits  derived  by  the  beir  ot  a 
person  who  has  lost  his  life  by  the  wrongful 
act  of  another  cannot  be  deducted  from  the 
damages  sustained,  and  the  verdict  and  judg- 
ment be  reduced  by  the  benefits  rectlved. 

Appeal  from   District  Court,  Sherman 

County. 

Action  by  Harriet  M.  Berry,  administra- 
trix of  the  eatiite  of  Bnrcbard  B.  Berry,  de- 
ceased, against  Channcey  Dewey  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.  Affirmed. 

See,  also,  102  Kan.  392.  170  Pbc  1000. 

Wm.  R.  Smith,  of  Topeha,  and  Harkless  & 
.  Hlsted,  of  Kansas  City,  Mo,,  for  appellants. 
'  Ll  W.  Colby,  of  Beatrice.  Neb.,  and  A.  M.  Har- 
vey, of  Topeka,  tor  appellee. 

MABSHAIiL,  J.  In  Jnne,  1903,  ttw  de- 
fendants, with  other  persons,  ten  In  all,  arm- 
ed, left  the  randi  of  dtfendant  CSiannc^ 
Dewey  and  went  to  the  home  of  Alpheus  Ber- 
rj,  Bbont  five  miles  distant,  to  get  a  water 
tank  that  had  been  purchased  t^^  Channcey 
Dewey  at  an  execntkm^  sale  on  the  day  pre- 
vious. While  Dewey  and  his  party  were  at 
the  hnne  of  Alphens  Berry,  a  battle  occurred 
between  Dewey  and  his  party  on  the  one 
side  and  Daniel  Berry,  Alpheus  Berry,  Bnrcb 
Berry,  Beach  Berry,  and  Roy  Berry  on  the 
other  Bide.  When  the  battle  ended,  Danler 
Berry,  Alpheus  Berry,  and  Burch  Berry  had 
been  killed  by  members  of  the  Dewey  party, 
and  Roy  Benry  had  been  wounded  by  them. 
Beach  Berry  escaped.  None  of  the  Dewey 
party  was  injured.  Daniel  Berry  was  the 
father  of  Burch  Berry  and  Alphens  Berry. 
Harriet  M.  Berry  was  the  wife  of  Daniel 
Berry  and  the  mother  of  Burch  Berry  and 
Alpheus  Berry.  In  190B,  Harriet  M.  Berry 
was  appointed  administratrix  ct  the  estate 
of  Burch  Berry.  She  then  commenced  this 
actios  which,  in  March,  1917,  resulted  in  a 


Judgment  in  favor  of  the  plaintiff  for  |5,000, 
from  which  Judgment  the  defendants  appeal. 

[1]  1.  The  defendants  question  the  Juris- 
diction of  Hon.  J.  C.  Ruppenthal  to  try  the 
actton.  They  present  the  same  questions  that 
were  presented  in  Berry  v,  Dewey  et  al.,  102 
Kan.  392,  ITO  Pac.  1000.  The  amdualon 
there  readied  Is  now  followed. 

[2]  2.  The  defendants  applied  for  a  con- 
tinuance on  the  ground  that  B.  F.  Endres, 
one  of  their  attorneys,  was  a  member  of  the 
Legislature,  and  could  not  be  present  at 
the  trial  because  the  Legislature  was  In  ses- 
sion. The  continuance  was  refused.  The  de- 
fendants contend  that  the  refusal  was  error. 
The  trial  court  gave  as  a  reason  for  refusing 
to  grant  a  continuance  on  this  ground  that 
Mr.  Endres  did  not  appear  to  be  of  counsel 
for  the  defendants  in  kindred  actions  that 
had  been  on  trial  in  the  previous  November 
and  December,  and  that  the  court  had  every 
reason  to  believe  that  the  employment  of 
Endres  In  the  present  action  vras  subsequent 
to  his  election  to  the  Legislature.  The  court 
concluded  that  to  grant  a  continuance  on  an 
applicatlrai  of  this  kind  would  be  Ignoring 
the  provlslMis  of  sections  6050-6052  of  the 
General  Statutes  of  1915,  wblch  authorize 
the  court  to  prevent  any  abuse  of  the  privi- 
leges granted  by  these  sections  of  the  stat- 
utes. This  action  had  been  pending  in  the 
district  court  12  years;  It  was  time  to  dis- 
pose of  It.  A  continuance  might  have  been 
granted,  but  there  was  no  reversible  error  In 
refusing  to  grant  It 

[9]  3.  The  defendants  complain  of  the  re- 
fusal of  the  court  to  grant  a  continuance 
on  accoimt  of  the  absence  of  defendant 
Chauncey  Dewey,  who  desired  to  be  present 
■and  to  testify  as  a  witness.  At  the  time  of 
the  trial,  Mr,  Dewey  was  In  New  Orleans, 
La.  On  March  1,  1917,  he  telegcaphed  from 
New  Orleans  that  his  only  child  was  danger- 
ously sick,  and  that  he  could  not  leave  the 
child,  and  asked  that  the  cause  be  continu' 
ed.  That  telegram  was  sent  to  Clifford  Hls- 
ted, one  of  Dewey's  attorneys,  ^e  certifi- 
cate of  three  doctors  In  New  Orleans  was  at* 
tached  to,  and  made  a  part  of,  the  appli- 
cation for  a  continuance.  That  certificate 
was  dated  March.  1. 1917,  and  read : 

"To  Whom  it  May  Concern:  This  certifies  that, 
owing  to  the  critical  condition  of  their  child, 
Molly  Dewey,  Mr.  Chauncey  Dewey  and  wife 
will  be  unable  to  leave  the  dty  at  present  or 
In  the  near  future." 

The  co-tlficate  was  signed  by  three  phy- 
sicians and  acknowledged — not  sworn  to — 
before  a  notary  public.  The  application 
was  sworn  to  by  James  H.  Harkless,  one  of 
the  attorneys  for  the  defendants.  It  dis- 
closed the  Importance  of  Den'ey's  attendance, 
both  as  a  witness  and  as  a  party.  The  ba- 
sis of  the  an>Ucntion  was  the  sickness  of 
Dewey's  child.  In  Harlow  v.  Warren,  38 
Kan.  4S0,  17  Pac.  150,  this  court  said : 
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"Where  an  applicatim  la  made  for  the  con- 
tinnauce  of  the  trial  of  a  case  to  another  term, 
apoo  the  groond  that  the  party  applying  there- 
for is  prevented  from  attending  tne  court  on 
account  of  hia  aicbnesa ;  and  the  application  ia 
■upported,  as  to  the  rickneaa  of  the  partyi  only 
by  the  certificate  of  a  physician ;  and  no  affida- 
vit is  filed  by  the  physician,  or  any  other  per- 
son baring  personal  knowledge  that  the  party 
ia  unable  to  attend  court:  BM,  that  the  ruling 
of  the  district  court  in  refaaina  a  continuance 
«f  the  case  will  not  be  reversed.  Syl. 

See,  also.  Beard  v.  Mackey.  SI  Kan.  iSh  82 
Pac.  931 :  9  Cyc.  97. 

The  present  case  and  Harlow  v.  Warren, 
BDpra,  are  very  closely  parallel,  and,  under 
the  authority  of  that  ease,  the  trial  court  did 
not  abuse  Its  discretion  in  refusing  a  con- 
tinuance, and  no  reverslhle  error  was  there- 
by committed. 

[4]  4.  The  defendants  contend  that  the 
court  erred  In  admitting  evidence  concerning 
the  property  owned  by,  and  the  wage-eamlng 
capacity  of,  Bnrchard  B.  Berry.  In  an  ac- 
tion to  recover  damages  for  wrongful  death, 
it  Is  proiMr  to  prove  the  amount  of  property 
owned  by,  and  the  wage-earning  capacity  of, 
the  deceased  person.  E.  P.  By.  Co.  v.  Gutter, 
19  Ean.  88 ;  Gas  Oo.  r.  darter.  66  Kan.  66S, 
70  Pac.  686. 

[S]  5.  On  the  trial,  the  plaintiff,  in  order 
to  show  the  good  character  of  the  Berrys, 
was  permitted  to  prove  that  none  of  the  Ber- 
rys  bad  been  engaged  in  stealing  cattle  prior 
to  the  shooting.  The  defendant  then  offered 
to  itttrodace  In  evidence  an  indictment  of 
Alpheas  Berry  and  Daniel  Berry,  charging 
them  with  larceny  and  with  having  received 
stolen  property  in  Boulder  county,  Colo.,  In 
OctobOT.  1891.  The  indictment,  with  other 
documents  concerning  the  same  matter,  was 
admitted  in  evidence  and  afterward  vrlth- 
drawn.  The  defwdants  urge  that  it  was  -er- 
ror to  withdraw  that  evidence  from  the  con- 
sideration of  the  Jury.  The  evidence  may 
have  been  competent,  but  it  was  not  materi- 
al. It  did  not  matter  whether  Alpheus  Ber-; 
ry  and  Daniel  Berry  had  previously  been  en- 
gaged in  stealing  cattle,  or  whether  they 
bad  been  indicted  for  larceny,  evidence  on 
either  of  thaae  qnesttons  could  not  assist  the 
jury  in  determining  the  Issnes  that  were 
propevTy  on  trial  In  the  present  action.  Vfei- 
tber  AliAeua  Berry  nor  Daniel  Berry  were 
witnesses;  both  had  be«i  killed  by  the  Dew- 
ey party. 

[I]  6.  The  defendants  strenuonsly  argue 
that  there  was  not  snffident  evidence  to  es- 
tablish a  considracy  on  &eit  part  Although 
tt  l8  practically  Impossible  to  detail  all  the 
evidence  which  tended  to  prove  that  there 
was  a  oonsi^acy,  yet  some  of  the  evidence 
which  tended  to  show  that  fitct  was  as  ftol- 
lows:  For  some  time  there  had  been  in 
feeling  between  Dew^  and  his  employes  on 
the  one  side  and  the  Berrys  on  the  other 
aide.  Threats  had  been  made,  and  eadi  of 
the  contending  parties  went  armed  as  against 
tbe  other.   On  the  day  before  ttie  tragedy 


occnrred,  defendant  Dew^,  at  a  BberUffr 
sale  under  an  execution,  purduwed  a  water 
tank  that  was  then  oa  the  property  of  Al- 
pheas Berry.  On  the  day  of  the  tragedy, 
ten  men  gathered  at  tibe  ranch  headqiurters 
of  defendant  -Dew^.  The  ten,  all  armed, 
then  went  to  tbe  home  of  Alphena  Berry  to 
get  tbe  water  tank,  but,  when  they  reached 
that  home,  no  regueet  or  notice  of  any  kind 
was  given  tbat  the  defendants  de^bred  to 
take  tbe  tank.  They  arranged  themselves  In 
such  a  way  as  to  protect  themselvra  in  case 
shooting  Hhonid  occur.  When  the  Berrys  ap- 
proaxdied,  the  Dewey  party  began  shooting, 
and,  when  the  shooting  oeased,  three  of  the 
Berrys  were  dead  and  <me  was  wounded; 
one  had  escaped.  Tbe  tank  was  then  forgot- 
ten, and  the  Deweys  returned  to  th^r  rai^ch.- 
Thla  evidence  was  snfilelent  to  warrant  the 
trial  court  In  submitting  to  the  Jury  the 
question  of  a  conspiracy,  and  was  sufficient 
to  Justify  the  Jury  in  finding  that  th^e  was 
a  conspiracy. 

[7]  7.  Complaint  la  made  of  the  instruc- 
tions given  by  the  court.  The  basis  of  thi^ 
ccHuplaint  Is  the  queatlon  of  conspiracy.  The 
InBtmctlons  have  been  examined;  they  ap- 
pear to  have  been  fair  and  to  have  fully  pro- 
tected all  the  rights  of  the  defendant.  No 
substantial  error  in  them  has  been  Indicated 
by  the  defendants. 

[I]  8.  Oomplalnt  Is  made  of  the  refusal  of 
the  court  to  give  certain  Instructions  asked 
by  me  defendant  Those  of  tbe  instructions 
requested  that  were  proper  were,  in  sub- 
stance, given  by  the  court  and  those  that 
were  not  proper  were  refused.  There  was 
no  error  In  refusing  to  give  any  of  the  In- 
structions requested  by  the  defendant 

[t]  0.  Anotiier  matter  urged  la  that  the 
verdict  was  excessive.  The  verdict  and 
Judgment  were  tor  $5,000.  At  the  time 
Burdi  Berry  lost  his  life,  he  was  83  years  of 
age.  In  good  health,  vigorous,  and  was  ac- 
cumulating property,  and  was  able  to  earn 
about  $1,000  a  year.  Burch  Berry  left  nei- 
ther wife  nor  chlldroi.  $5,000  was  not  an 
excessive  verdict  as  compensation  for  the 
loss  of  support  tbat  would  have  been  fur- 
nished to  Harriet  M.  Berry  by  ber  son,  had 
he  lived  after  her  husband  and  her  other 
son  were  killed. 

[1»]  10.  The  last  matter  urged  Is  that  Har- 
riet M.  Berry,  who  was  the  sole  heir  of 
Burch  Berry,  received  a  substantial  finan- 
cial benefit  as  the  result  of  the  death  of  her 
son,  and  it  is  urged  that  the  benefit  should 
have  been  deducted  from  the  amount  of  the 
verdict  and,  if  the  benefit  was  greater  than 
tbe  damage  sustained,  no  verdict  should 
have  been  rendered  for  tbe  plaintiff.  Tbe 
proposition  is  untenable.  Altbou^  it  ap- 
pears to  have  standing  In  tbe  courts  of  some 
of  the  states  It  does  not  address  Itself  to 
the  ]adgm»t  of  this  court  as  being  sound, 
l^al.  equitable,  or  fidr,  and  It  cannot  be  pw^ 
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mltted  to  rednoe  the  amonnt  of  recoT»y  in 
any  way. 

On  the  wliole,  snbstfliitlal  Justice  aeema  to 
taare  been  done  in  this  case,  and  the  judg- 
ment is  aflBnned.  All  the  JostloeB  concor- 
rlng. 


MAKSH  V.  VOTAW  et  ux.   (No.  21257.) 
(Sapreme  Oonrt  of  Kansas.   April  6,  1918.) 

(Byllahtu  by  the  Court.} 

1.  Mortgages  497(1),  526(7,  S)  — 

FOBBCLOSUBB  —  BkBONEOUS  JUDGMENT  — 
'  Appeal— Cure  of  Ibbeoulabttibs  bt  Con- 
firmation—Affucatioh  TO  Vacatb  Ooh- 
FZBUATXON. 
On  September  25.  1013,  In  a  foreclosnre 
nnit,  where  the  defendants  were  served  with 
sutnmona,  judgment  was  entered  by  default  and 
with  a  provision  barring  defendants  from  all 
right  of  redemption.  The  sheriff's  sale^t  which 
the  plaintiff  purchased,  was  confirmed  December 
16, 1913.  the  decree  of  conflrmation  redting  that 
the  mortgage  was  for  purchase  money,  that  less 
than  one-third  thereof  had  been  paid,  and  fixed 
the  period  of  redemption  at  six  months  from  the 
sale.  On  September  23,  1016,  the  defendante 
moved  to  have  the  sale  and  confirmation  set 
aside  and  the  judgment  modified,  but  stated  no 
defense  to  the  action,  and  made  no  offer  to  re- 
deem. Beld,  that  the  original  jadgment,  though 
erroneous,  is  not  void ;  the  error  in  the  judg- 
ment could  be  talcen  advantage  of  only  by  ap- 
peal ;  other  irregularities  complained  of  were 
cured  by  the  confirmation ;  and  the  defendants' 
application  was  made  too  late  to  entitle  them 
to  relief. 

(Additionai  Syllabua  by  Editorial  Staff.) 

2.  MoBTOAGEa  <s=»491— Foreclosube  of  Pub- 

OHASE-MONET  IiIKN  —  RECITALS  IN  JUDG- 

icENT — Statute. 

Code  Civ.  Proc.  S  503  (Gen.  St.  1915,  8 
7407),  firing  six  months'  period  of  redemption  in 
case  of  foreclosure  of  a  lien  for  the  purchase 
price  before  one-third  has  been  paid,  does  not 
require  a  recital  of  the  facts  either  in  the  plead- 
ings or  the  jodgment 

3.  MohTOAOES  ^>S35|3)  —  FOBECLOBDU  of 

Second  Mobtoagb— Sau!  Subject,  to  Fibbt 

Mortgage. 
Althou^  the  bolder  of  the  first  mortgage 
was  not  a  party  to  the  foreclosure  of  the  second 
mortgage,  it  was  proper  for  the  sheriff  to  sell 
the  lands  subject  to  the  first  mortgage  the  va- 
lidity of  which  was  not  in  question. 

Appeal  from  District  Court,  Butlw 
Coun^. 

Action  of  forecloanre  by  Hammond  L. 
Marah  against  B.  J.  Votav  and  vlfa  From 
an  order  denying  their  motion  to  vacate  an 
order  of  conflrmation  and  to  set  aside  a  sher- 
ifTs  aale  and  to  amend  tbo  original  decree 
In  a  foreclosnre  suit,  defendants  appeal.  Or- 
der affirmed. 

Clarence  Spooner,  of  Newton,  for  appel- 
lants. I^dlg  &  Geddes,  of  Eldorado, 
Holmes,  Tankey  ft  Holmes,  of  Wichita,  and 
B.  W.  Grant,  of  Eldorado,  for  appellee. 

PORTER,  J.  This  is  an  appeal  by  the  de- 
fendants from  an  order  denying  their  motion 
to  vacate  an  order  of  confirmation  and  to 


set  aside  the  sherUTs  sale  and  to  amend  the 
original  decree  in  a  foreclosure  suit. 

The  defendants,  E.  J.  Votaw  and  wife, 
were  the  owners  <tf  the  land  in  controversy 
and  b61d  the  f6e-slmple  ti'lle  subject  to  a 
first  mortgage  of  ¥1,200,  and  the  mor^ge 
to  the  plalntlflC  amounting  to  f3,70a  The 
plaintiff  commenced  foreclosnre  on  the  lOtta 
of  April,  1918,  and  obtained  service  of  sum- 
mons oo  the  defendants  at  .their  residence. 
They  made  no  appearance,  and  on  September 
25,  1913,  Judgment  of  foreclosure  was  enter- 
ed. An  order  of  sale  issued  and  on  Decem- 
ber 2,  1913,  the  sheriff  sold  the  property  at 
public  sale  to  the  plaintiff  for  the  sum  of 
$3,800  subject  to  the  first  mortgage.  On 
the  16th  day  of  December,  1913,  the  court 
confirmed  the  sale,  the  decree  of  confirma- 
tion reciting  a  finding  that  the  mortgage  was 
given  for  the  purchase  price,  less  than  one- 
third  of  which  had  been  paid,  and  upon  these 
facts  the  court  fixed  the  period  of  redemption 
at  six  months  from  the  date  of  sale.  On  the 
23d  day  of  September,  191ft,  the  defendants 
filed  their  motion  to  amend  the  decree,  va- 
cate the  order  of  confirmation,  and  set  aside 
the  sheriff's  sale.  The  hearing  was  had  on 
the  20th  day  of  December,  1916.  As  an  ex- 
planation for  the  delay  the  defendants  allege 
that  they  moved  to  California  shortly  after 
the  suit  was  commenced,  that  they  did  not 
return  to  Kansas  until  September,  1916,  and 
then  learned  the  facts  in  regard  to  the  irreg- 
ularities in  tlie  proceedings.  The  plaintiff 
suggests  that  about  the  time  the  defendants 
filed  these  proceedings  the  property  had  be- 
come exceedingly  valuable  by  reason  of  the 
discovery  that  it  contains  under  It  great 
quantities  of  oil  and  gas. 

The  principal  objection  to  the  original 
Judgment  Is  the  recital  therein  that  from 
and  after  the  sale  the  def^dants  were  for- 
ever barred  and  foreclosed  from  all  equity 
of  redemption.  It  is  obvious  that  the  Journal 
entry  was  drawn  up«i  an  old  form  in  use 
before  tiie  statute  of  1893  with  respect  to  re- 
demption was  enacted.  Of  course,  that  part 
of  the  Judgment  was  erroneous;  but  it  was 
not  void.  Ogden  t.  Walters,  12  Kan.  282. 
There  it  was  said  that: 

"The  decree  in  the  foreclosare  suit  in  terms 
barred  all  right  of  redemption,  and  this  was 
binding  upon  all  parties  and  privies,  even  if  er- 
roneous, and  cannot  now  be  attacked  collater- 
ally."   Page  291. 

To  the  same  effect  is  Ehrsam  r.  Smith,  61 
Kan.  699,  60  Pac.  740. 

[2]  The  decree  of  conflrmation,  after  the 
usual  recitals  that  an  examination  of  the 
order  of  sale  and  the  return  showed  the  pro- 
ceedings to  be  regular,  contained  a  further 
Boding  that  the  mortgage  was  given  for  the 
purchase  price  of  the  property,  less  than  one- 
third  of  which  had  been  paid,  and  upon  these 
facts  the  court  fixed  the  period  of  redemption 
at  six  months  from  the  data  of  the  sale.  It 
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diiected  that  If  tbe  property  was  not  re- 
deemed wltbln  six  months  the  sheriff  should 
cmvey  to  the  purchaser.  If  the  court's  at- 
tention had  been  called  to  the  erroneous  re- 
cital In  the  original  decree,  doubtless  the 
first  journal  entry  would  have  been  correct- 
ed. In  view  of  the  fact  that  almost  three 
years  elapsed  from  the  time  the  decree  was 
entered  before  the  defendants  raised  their 
objections,  we  ttilnk  the  order  made  at  tbe 
confirmation  should  be  regarded  as  In  effect 
a  modification  of  tbe  original  decree.  Tbe 
law  requires  foreclosure  sales  to  be  confirm- 
ed, and  tbe  court  retains  Jurisdiction  over 
the  subject-matter  and  tbe  parties  nntll  con- 
firmation. Tbe  provision  in  section  SOS  of 
the  Code  (Gen.  St.  1916,  8  7407),  fixing  the 
six  months*  period  of  redemption  In  case  ol 
foreclosure  of  the  lien  for  the  purchase  price 
before  one-third  has  been  paid,  does  not  re- 
t|uire  a  recital  of  the  facts  eltlier  In  the 
pleadings  or  the  Judgment 

It  was  held,  however,  in  MarUn  v.  Miller, 
97  Kan.  723,  156  Pac.  709,  that: 

"The  bidder  at  a  judicial  sale  may  properly 
look  to  the  language  of  the  judgment  under 
which  it  is  made  for  reliable  informatioo  as  to 
what  he  will  get  it  bis  bid  is  accepted.  The 
right  to  a  deed  and  possession  unless  tbe  prop- 
erty is  redeemed  within  a  year  is  quite  a  differ- 
ent thing  from  a  right  to  a  deed  and  possession 
unless  redemption  is  made  within  eighteen 
months."   97  San.  725,  156  Pac.  710. 

In  tbat  case  it  was  beld  that  the  proper 
method  for  tbe  correctlMi  of  a  decree  of  tore- 
closure  which  unduly  limits  tbe  right  of 
redemption,  where  tbat  Is  tbe  result  of  in* 

advertence  or  misapprebensl(m  of  the  facts, 
is  by  motion  under  tbe  statute  relating  to 
Irregularities,  and  that  tbe  remedy  Is  open 
to  one  purchasing  the  land  after  the  ren- 
dition of  tbe  Judgment  from  a  defendant 
who  was  not  personally  liable  for  its  pay- 
ment WUle  tbe  fhcts  in  that  case  were  held 
not  sufficient  to  authorize  the  court  to  dis- 
regard the  terms  of  the  original  Judgment 
and  fix  a  different  period  of  redemption,  it 
was  ruled: 

"Although  the  trial  coart  by  liberality  of  con- 
struction might  have  treated  a  request  made  aft- 
er sale,  to  fix  tbe  time  of  redemption  at  the 
statutory  period,  as  a  motion  to  correct  the  orig- 
inal judgment  in  that  regard,  the  omission  to 
do  ao  in  the  present  case  held  not  to  constitute 
error."   Syl.  4. 

The  owner  of  the  property  against  whom 
the  default  Judgment  bad  bem  rendered  quit- 
claimed to  Lewis,  and  it  was  said  In  tbe 
opinion: 

"If  the  trial  coart  had  treated  Lewis'  request 
as  a  motion  to  modify  the  judgment,  and  upon 
a  findihi^  of  inadvertence  or  irregularity  had 
cbang«l  the  period  of  redemption  as  there  fixed, 
from  12  months  to  18,  its  action  in  that  regard 
would  have  been  unassailable."  97  Kan.  726, 
166  Pac.  711. 

In  Neef  Harrell,  82  Kan.  554.  109  Pac. 
188,  the  judgment,  wblle  Indicating  that  the 
sale  was  to  be  made  anhject  to  the  statutory 
right  of  redemption,  failed  to  specify  tbe 
time  of  redemption.    At  the  confirmation 


plaintiff  made  a  showing  tbat  the  mortgage 
was  given  for  purchase  money,  and  tbat  a 
third  of  this  had  not  been  paid,  but  tbe  court 
refused  to  limit  redemption  to  six  months*, 
and  fixed  the  period  at  eighteen  months.  On 
appeal  tbe  Judgment  was  modified. 

In  HInes  v.  Kays,  93  Kan.  209,  144  Pac. 
240,  tbe  petition  alleged  the  mortgage  was 
given  for  part  of  the  purchase  price,  but  no 
evidence  was  offered  in  support  of  tbe  claim. 
At  tbe  confirmation  upon  evidence  showing 
these  facts  the  court  Bied  the  period  of  re- 
demption accordingly,  and  tbe  practice  was 
approved. 

[t]  The  Judgment  was  erroneous,  but  not 
void,  and  If  it  be'  conceded  Uiat  the-error 
was  not  cured  by  the  subsequent  provlidons 
of  tbe  decree  of  confirmation,  still  the  de- 
fendants are  bound  by  tbe  Judgment,  since 
tbe  only  way  In  which  they  could  take  ad- 
vantage of  the  error  was  by  appeal.  Ogden 
V.  Walters,  supra;  E&rsam  v.  Smim,  snpra; 
Mills  V.  Ralston.  10  Kan.  206.  Tbe  several 
Irregularities  in  the  ^erllTs  return  wblcb 
complaint  Is  made  are  not  available  to  de- 
fendants, because  they  were  an  cured  by  tbe 
confirmation.  Thompson  v.  Burge,  60  Kan. 
549,  67  Pac  110,  72  Am.  St  Sep.  369;  HIU  t. 
GatUff.  69  San.  178;  76  Pac.  42a  BeBldes* 
ttaey  are  unsubstantial. 

[1]  Although  tbe  holder  of  the  first  mort- 
gage was  not  R  party  to  the  f  oredosnre,  It  was 
proper  tor  tbe  sheriff  to  sell  the  land  sabject 
to  the  first  mortgage.  Its  validity  was  not 
In  question.  The  return  of  the  sheriff  i«< 
dted  that  be  had  caused  a  "notice  of  the 
said  property"  to  be  published.  A  part  of 
the  return  consisted  of  a  copy  of  the  pub- 
lished notice  from  which  It  appeared  to  be 
the  usual  notice  of  a  sherlfTs  sale.  To  tbe 
return  there  was  attached  the  publisher's 
affidavit  showing  that  the  publication  com- 
plied In  all  respects  with  the  statute.  It  Is 
too  late  for  tbe  defendants  to  complain  tbat 
tbe  court  received  no  evidence  on  which  to 
base  tbe  findings  in  the  decree  of  confirma- 
tion; and  their  contention  that  tbe  decree 
of  confirmation  Is  void  and  tbat  the  court 
had  no  Jurisdiction  to  make  It,  is  without 
merit.  Tbe  order  of  sale  directed  that  the 
proceeds  be  brought  into  court  to  abide  the 
further  order  of  tbe  court.  There  was  no 
inconsistency  between  this  and  the  provi- 
sions of  tbe  original  decree  providing  spe- 
cifically how  the  proceeds  should  be  aisled. 

There  are  no  equitlee  which  entitle  defend- 
ants to  have  the  sale  set  asldow  They  were 
obviously  guilty  of  ladies  In  waiting  almost 
three  years  after  the  sale  and  confirmation 
before  aeeklnr  i^ief.  Under  the  provision 
of  the  decree  of  confirmation  they  had  six 
m<mtbs  In  which  to  redeem;  and  If  they  had 
been  witltled  to  tha  full  period  of  e^hteen 
months  redemption,  that  had  long  since  ex- 
pired. Without  offering  In  their  application 
to  redeem  from  tbe  Indebtedness  represented 
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by  the  Judgment,  and  without  any  auggeation 
•of  a  defense  to  the  action,  they  rely  apparent- 
ly on  their  right  to  speculate  npon  the  ad- 
vancing value  of  the  property,  while  per- 
mitting the  judgment  and  sale  to  stand  with- 
out objection  until  long  after  their  rights  of 
redemption  would  have  expired  if  die  Judg- 
ment had  been  properly  entered. 

The  order  denying  the  motion  Is  aflirmed. 
All  the  Justices  concurring. 


LOMBARD  r.  UHRICH  et  aL  (No.  21418.) 
(Supreme  Court  of  Kansas.  April  6, 1018.) 

fSvllabuit  hy  the  Court.) 

1.  Masteb  and  Servant  «s»411%  New,  vol. 
5A  Key-No.  Series— New  Tbial— FaAun  in 
PBOCUBINO  JtJDaUENT. 

Judgment  was  rendered  under  the  Work- 
men's Compensation  Act  (Gen.  SL  1916,  JS 
5896-6942),  providing  for  the  payment  of  $4 
a  week  during  the  period  of  plaintiff's  partial 
incapacity,  and  providing  that  the  defendants 
ubould  be  relieved  from  the  payments  if  they 
continued  the  plaintiff  in  their  employ  and  paid 
him  the  same  wages  as  he  received  before  he 
was  injured,  and  providing  that  whenever  the 
plaintiff  should  quit  the  defendants'  employ,  the 
payments  should  bflpin.  A  petition  for  a  new 
trial  was  filed,  alloEing  thnt  the  plaintiff  noted 
fraudulently  in  trocuriii);  the  jiui^'inciu,  in 
that  he  Intended  tc  quit  the  defondants'  employ 
and  seek  employment  cLscwhcre  at  inersaEed 
wages,  and  alleging'  that  the  plaintiff  did  quit 
the  defendants'  einpli»y  an'!  did  jirociire  em- 
ployment elsewhere  ut  iiui<>aaed  wages.  Hdi, 
that  the  petition  did  not  state  facts  sufficient 
to  compel  the  trial  court  to  grant  a  new  triaL 

2.  Mabteb  and  Servant  «=>385(20)— Wobk- 
icen's  Compensation  Act  —  Default  in 
Patuknt— Execution  fob  Entire  Auount. 

Under  the  circumstances  disclosed  in  sec- 
tion 1  of  this  syllabiiB,  the  court  ordered  that 
if  tiie  de(«idants  defaulted  in  the  payment  of 
$4  a  week,  the  entire  amount  of  compensation 
should  become  due,  and  that  execution  should 
then  issue  therefor.  Hdd,  thst  it  was  not  er- 
ror to  enter  that  order. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  A.  F.  Lombard  for  compensa- 
tion under  the  workmen's  compensation  law 
-against  O.  W.  Uhrich  and  B.  H.  Uhrlch, 
partners  under  the  Qrm  name  and  style  of 
Uhrlch  Planing  Mill  Ctwapany.  Judgment 
for  plaintiff,  and  defendants  a^ieaL  Af- 
firmed. 

Banks  &  O'Brien,  of  Independence,  for  ap- 
pellants. Thomas  E.  Wagstaff,  of  Independ- 
ence, for  appellee^ 

MARSHAZjLi  J.  The  defendants  appeal 
from  an  order  striking  a  petition  for  a  new 
trial  from  tiie  flies,  action  was  brought 
to  recover  compensation  under  the  work- 
men's compensation  law.  There  was  a  trial 
by  the  court,  without  a  Jury,  special  find- 
ings of  fact  were  made,  and  Judgment  was 
rendered  In  favOT  of  the  plaintiff  for  ten 
weeks*  total  Incapacity,  and  fw  partial  In- 
capacity  during   the   remainder   of  eight 
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years,  at  $4  a  we^  to  be  paid  eveir  two 

we^s,  and — 

"that  the  defendants  shall  be  relieved  from  the 
periodical  payments  herein  specified  if  they  shall 
receive  the  plaintiff  back  into  their  employ  and 
continue  him  therein  and  pay  him  the  same 
wages  as  he  was  receiving  at  the  time  of  bis  in- 
jury, but  whenever  plaintiff  quits  the  defend- 
ants' employ  the  payments  herein  fixed  for  shall 
begin." 

Each  of  the  parties  filed  a  motion  for  a 
new  trial;  both  motions  were  afterwards 
withdrawn,  and  each  of  the  parties  consent- 
ed: 

"That  the  court  shall  fix  the  amount  which 
the  said  defendants  shall  pay  into  court  to  sat- 
isfy the  judgment  heretofore  rendered  as  to  psy- 
ments  which  the  said  plaintiff  shall  receive  dur- 
ing the  period  of  his  total  incapacity  and  dur- 
ing the  further  period  that  the  said  plaintiff  was 
not  in  the  employ  of  the  said  defendants,  and  the 
said  plaintiff  and  the  said  defendants  further 
joining  in  a  request  upon  the  court  to  fix  the 
amount  of  attorney's  nes  for  the  attorney  for 
the  plaintiff  herein." 

Almost  six  months  afterward  the  defend- 
ants filed  a  petition  for  a  new  trial,  and  in 
that  petition  alleged: 

"That  thereafter,  and  before  the  hearing  of 
said  motion  for  a  new  trial,  it  was  agreed  be- 
tween the  plaintiff  and  these  defendants  that 
the  plaintiff  would  remain  in  the  employ  of 
these  defendants,  and  that  these  defendants 
would  give  him  employment  at  the  same  wage 
that  he  bad  received  from  them  before  uis  said 
injury  complained  of  in  bis  petition  filed  here- 
in, and  thnt  as  long  as  these  defendants  furnish- 
ed to  plaintiff  such  employment,  be  would  re- 
main in  the  employ  of  these  defendants,  and  that 
these  defendants  uiould  not  under  those  circum- 
stances pay  nor  be  called  upon  to  pay  by  the 
plaintiff  the  said  sum  of  $4  per  week. 

"It  was  further  mutually  agreed  between  the 
plaintiff  and  these  defendants  that,  in  considera- 
tion of  the  mutual  agreement  of  the  defendants 
to  furnish  employment  to  plaintiff  and  plain- 
tiff to  accept  said  employment  as  above  set 
forth,  each  of  the  parties  to  this  action  would 
withdraw  their  motion  for  a  new  trial,  and  that 
the  defendants  would  pay  to  plaintiff  the  sum 
of  $187.90  and  the  costs  of  this  action,  taxed 
at  115.25.  •  •  • 

"These  defendants  further  state  that  since  the 
said  3lBt  day  of  October,  A.  D.  1916,  they  have 
procured  newly  discovered  evidence  by  which 
they  can  prove  that  tbe  said  plaintiff,  in  enter- 
ing Into  the  agreements  as  set  forth  herein  with 
them,  entered  into  said  agreements  with  the 
intention  of  violating  the  same,  and  with  the 
intention  of  not  remaining  in  the  employ  of 
these  defendants,  and  with  the  intention,  as 
soon  as  tbe  judgment  and  agreement  entered 
into  in  this  case  became  final,  that  he  would 
quit  the  employ  of  these  defendants  and  enter 
into  other  employment  where  he  tould  earn  as 
much  money  as  he  was  being  paid  by  these  de- 
fendants, and  after  a  period  of  time  attempt  to 
collect  from  these  defendants  the  said  aum  of 
$4  per  week.  That  in  so  doing  the  said  plain- 
tiff willfully  and  intentionally  deceived  and  de- 
frauded this  court  and  these  defendants.   «   *  * 

"Defendants  further  state  that  the  said  plain- 
tiff in  quitting  the  employ  of  these  defendants, 
quit  said  employ  without  any  reason  therefor, 
that  they  were  then,  and  will  now,  and  have  at 
all  times  been  willing,  able,  and  ready  to  give 
the  plaintiff  employment  as  contemplated  by 
this  court  in  making  the  said  findings  and  in 
rendering  its  aald  judgment  herein,  and  that  they 
are  now  ready,  able,  and  willing  to  furnish  plain- 
tiff employment  at  tbe  same  wage  which  he  was 
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receiTing,  and  wlilch  vu  contemplated  he  ihonld 
receive  by  this  court  in  making  its  aaid  findings 
and  in  entering  Into  the  agrcemoit  and  in  ren- 
dering the  judgment  that  was  rendered  in  this 
cause,  but  that  the  said  plaintiff  prefers  to  leave 
the  employment  of  theae  defendants,  for  the  sole 
reason  that  he  can  a^d  is  able  to  earn  as  much 
or  more  money  by  working  for  other  i>eople  in 
•  like  capacity." 

The  petition  for  a  new  trial  was  stricken 
from  the  flies  on  the  motion  of  the  plalntUC. 
He  made  an  application  for  an  order  to  en- 
force the  jadgment.  On  that  ai^tUcatton  the 
court  made  the  following  order: 

"It  is  by  the  court  farther  ordered  that  the 
defendants  pay  to  the  plaintiff  within  ten  days 
from  this  date  the  sum  of  $4  per  week  from 
October  31,  A.  D.  1916,  to  this  date,  and  con- 
tinue to  pay  to  the  plaintifF  the  sum  of  $4  per 
week  for  the  time  and  period  fixed  in  the  orig- 
inal iudcment  of  this  court  And  that  in  de- 
fault of  any  of  such  payments  the  whole  amount 
of  such  payments  in  lump  sum  of  the  entire 
amount  of  compensation,  payable  as  by  such 
judgment,  be  and  become  due,  and  that  the 
plaintiff  is  entitled  to  an  execution  for  the 
whole  of  said  amount  In  a  lump  sum  upon  snch 
defaniL" 

The  defendants  appeal  from  those  orders 
and  assign  eacb  as  error. 

[1]  1.  Did  the  court  err  In  striking  the  de- 
fendants' petition  team  tbe  files?  In  or^er 
to  properly  answer  this  question.  It  Is  nee- 
essa^  to  analyse  tlie  petition.  It  states  that 
since  tbe  Judgment  was  readereA,  evidence 
has  been  dlaoorered  to  prove  two  facts;  one 
tliat  tlie  plalntUt  acted  fraudulently  when  he 
procured  tbe  judgment  against  the  defrad- 
ants,  and  the  other  tiiat  tbe  plalntUTs  Inju- 
ries, since  they  are  healed.  In  no  way  Inter- 
fere with  bis  earning  capacity.  Assuming 
tbat  tbe  defendants*  charge  of  fraud  Is  true, 
and  tliat  It  can  he  established,  It  cannot  bare 
any  effect  on  the  plalntUTs  right  to  recover. 
Tbe  Judgment  contemplates  that  the  plain- 
tiff has  tbe  right  to  quit  the  d^endants'  on- 
ploy  at  any  time  tbat  be  may^  choose  so  to 
do,  and  the  Judgment  likewise*  contemplates 
that  the  defendants  may  dlsdiarge  tbe  plalu- 
tur  whenever  they  desire.  In  ^ther  event, 
the  defendants  must  i>ay  to  the  plaintiff 
compensation  at  tbe  rate  of  $4  a  week.  Ne- 
ther imrty  can  compel  the  otlw  to  continue 
the  employment  under  tbe  Judgment,  and  no 
Judgment  could  have  been  legally  rendered 
by  which  such  an  employmmt  could  be  rai- 
forced.   It  has  been  held  that: 

"An  employ^,  partially  incapacitated  by  an 
injury  from  performini^  bis  labor,  does  not  lose 
his  right  to  compensation  nnder  the  workmen's 
compensation  act  by  remaining  In  the  employ- 
ment of  hig  master  at  his  former  wages."  Galley 
V.  Peet  Bros.  Mfg.  Oo.,  par.  2,  SyL  98  Kan.  68, 
157  Pac.  431. 

The  court  reached  Its  conclusion  conwrn- 
Ing  the  plaintiff's  incapacity  to  labor  after 
hearing  all  the  evidence  that  was  avaflable 
at  the  time  of  tbe  trial.  The  d^re6  of  the 
plaintiff's  Incapacity  could  not  then  be  defi- 
nitely ascertained.  Not  until  the  entire  pe- 
riod has  expired  for  which  compensation  Is 
allowed  can  it  be  definitely  and  certainly 


known  what  Is  the  degree  at  bicapadty 
caused  by  any  injury.  Section  S906  of  ihe 
Qeneral  Statutes  of  1915  contemplates 'that 
this  fact  cannot  be  d^lt^y  fixed.  Ttw 
plaintiff  was  Injured  on  October  31,  1913; 
Judgment  was  rendered  cm  March  27,  1910, 
and  tbe  order  from  wbldb  this  appeal  Is  tak- 
en was  entered  on  April  16,  1917.  During 
that  time  economic  condftlons  cbanged,  and 
wages  greatly  increased.  At  the  time  the 
last  order  was  mad^  there  was  great  de- 
mand for  laborers,  and  any  one  who  could 
work  could  receive  good  wages.  If  during 
that  time  the  demand  for  labor  bad  not 
cbanged,  probably  the  plaintiff  could  not 
have  secured  employment  exc^t  at  reduced 
wages. 

The  fact  that  the  plaintiff,  after  he  quit 
tbe  employ  of  the  d^endants,  was  employed 
In  a  like  capacity,  for  other  parUes  at  a 
more  ranun»atlve  wage,  does  not  defeat 
his  right  to  recover  und^  the  workmra's 
compensatloB  act.  In  Sauvaln  v.  BatteUe, 
100  Kan.  468, 104  Pac.  1086,  this  court  said: 

"It  Is  settled  that  when  one  la  totally  or  par- 
tially Incapacitated  for  bard  manual  labor,  he  is 
not  to  be  denied  compensation  because  he  ob- 
tains employment,  even  at  better  wages,  at  a 
task  which  be  ts  physically  able  to  perform." 
100  Kan.  471,  164  Pac.  1087. 

See,  also.  Galley  t.  Manufactnrlng  Co.,  98 
Kan.  53,  157  Pac  431 ;  Dennis  v.  Catterty, 
99  Kan.  810,  163  Pac.  461. 

Neither  of  the  facta  urged,  nor  both  to- 
gether, if  proved,  would  relieve*  the  defend- 
ants from  paying  to  the  plaintiff  the  compoi- 
satlon  fixed  by  law.  Tbe  petition  did  not 
state  fiicts  suffldmt  to  compti  tbe  court  to 
grant  a  new  trial. 

[2]  2.  Did  the  court  commit  error  in  sus- 
taining the  plaintlfTs  motion  to  enforce  the 
Judgment?  To  answer  this  question,  all 
that  is  necessary  to  say  is  that;  even  af^ 
the  plalntur  quit  the  employ  of  tbe  defeaid- 
ants,  they  should  continue  tike  payment  al 
94  ft  week.  The  court,  when  the  plaintiff 
and  tbe  defmdants  were  befbre  It,  In  tbe 
^■esent  action,  rendered  the  Judgment  that 
could  have  been  rendered  on  tbe  trlaL  It 
was  not  error  tor  the  court  to  make  the  or- 
der to  enforce  fbe  Judgmrat  and  to  compel 
tbe  d^endants  to  pay  tbe  oitire  compensa- 
tion at  one  Ume,  If  tb^  refuse  at  any  time 
to  make  tbe  payments. 

The  Judgment  la  afllrmed.  All  the  Justic- 
es concurring. 


SBflTH  V.  PABUAN  et  aL  (No.  21420.) 
(Supreme  Court  of  Kansas.  April  6, 19ia) 

fBj/Uahut  by  the  Courts 

1.  HAiJOiotTs  Pboskoutioiv  ®5»44  -Acnow— 
Limitations. 
In  an  action  for  malicious  prosecution,  tbe 
first  count  of  the  petition  is  held  subjeot  to  de* 
murrer  because  tbe  action  was  barred  by  the 
one-year  statute  of  limitationa.  Civ.  Code,  S  17, 
Bubi  4  (Gen.  St  1915,  S  6907,  subd.  4). 


4s»F(>r  otber  cases  see  mubo  tonic  and  KBT-NUMBBR  in  all  Key-Numbared  DigeitB  and  ladezas 
172P.-8 


Digitized  by 


Google 


34 


172  PACIFIC 


BBPORTEB 


(Kan. 


2.  XilMTTATION     or    ACTIONS     «=9l27(16)  — 
AHBNDinAT— KSW  CaUSE  OF  AOTIOlV. 

The  second  count  of  the  petition  ts  held  bar- 
red becauise  an  amendment,  alleging  that  defend- 
ants gave  false  testimony  at  the  trial  which 
resolted  In  plaiutUTa  conviction,  brought  in  a 
new  and  different  eauae  of  action,  and,  having 
been  filed  more  than  one  year  after  the  cause 
of  action  accrued,  it  wai  too  late. 

S.  Malicious  pBOSECtmoN  ^=>24(5),  36(1)  — 
Tebmination— Pbobable  Caubb. 
The  third  count  in  the  petition  is  held  to 
state  no  cause  of  action  because  it  shows  that 
the  prosecution  of  plaintiff  resulted  in  his  con- 
viction ;  notwithstanding  his  appeal  and  ac- 
quittal in  the  district  court,  the  conviction  in 
the  police  court  is  conclusive  of  probable  cause. 

Appeal  from  District  Court,  Cowley  County. 

Acti(m  by  Charles  W.  Smith  against  John 
Parman  and  others.  From  a  Judgment  sus- 
taining a  demurrer  to  plaintiff's  potion,  he 
appeals.  Affirmed. 

C.  T.  Atkinson,  of  Arkansas  City,  for  ap- 
pellant John  Paiman,  of  Arkansas  City,  for 
appellees. 

PORTER,  J.  This  Is  an  appeal  from  a 
Judgment  austatning  a  demurrer  to  the  plain- 
tlfTs  petition. 

[1]  The  action  was  one  to  recover  dama^ 
for  malicious  prosecution.  A  plea  In  abate- 
ment by  Parman,  alleging  that  he  acted  In 
the  matter  as  city  attorney,  resulted  in  a 
dismissal  of  the  case  as  to  him,  which  ruling 
was  affirmed  when  the  case  was  here  before. 
Smith  V.  Parman,  101  Kan.  115, 165  Pac.  663, 
li.  R.  A.  1917r.  ess.  The  case  then  proceed- 
ed against  the  other  two  defendants.  The 
plaintiff  filed  an  amended  petition  on  the  5th 
day  of  May,  1916,  and  the  only  question  in- 
volved is  whether  the  demurrer  to  it  was 
rightly  sustained.  The  petition  contains 
three  counts.  The  first  alleges  that  on  Sep- 
tember 14,  1914,  the  defendants  maliciously 
caused  the  plaintiff's  arrest  whereby  he  was 
detained  at  the  police  headquarters  In  the 
dty  of  Arkansas  City  without  probable  cause 
and  compelled  to  pay  a  fine  of  |5.  Tills  cause 
of  action  was  barred  by  the  statute  which 
requires  actions  for  malicious  prosecution  to 
be  commenced,  within  one  year  from  the  time 
the  cause  of  action  accrues.  Civ.  Code,  { 
17  (Gen.  Stat  1915.  $  6907).  Moreover,  it 
shows  a  Judgment  of  couTiction,  without  even 
alleging  that  an  appeal  had  been  taken  there- 
from, and  the  Judgmmt  was  omclaaiTe  of 
the  fact  that  j^bable  caime  existed. 

[1]  The  second  count  makes  the  averments 
of  the  first  a  part  thereof,  and  alleges  that 
on  September  14,  1814,  the  defendants  mall- 
douBly  and  without  probable  cause  filed  a 
complaint  before  the  police  judge  cJiaiglng 
plaintiff  wltJi  operating  an  automobile 
throu^  the  streets  at  a  rate  of  speed  In 
excess  of  six  miles  per  hour  ctmtrary  to  a 
city  ordluance;  that  plaintiff  was  arrested, 
brought  befwe  the  police  Judge,  and  forced 
to  give  a  bond  In  order  to  keep  fnnn  being 


placed  In  Jail ;  that  after  his  conviction  he 
appealed  to  the  district  court,  where  on  the 
6th  day  of  March.  191S,  be  was  aonnitted  by 
a  Jury. 

Thus  far  the  averments  follow  substantial- 
ly those  of  the  original  petition,  although 
there  appears  some  attempt  to  lay  stress 
upon  the  existence  of  a  conspiracy  between 
the  defendants,  but  the  original  petition 
charged  that  the  defendants  conspired  to- 
gether. The  principal  amendment  consists  of 
a  statement  that  defendants  gave  false  tes- 
timony in  the  police  court  upon  which  the 
plaintiff  was  convicted;  that,  having  taken 
an  ap[>eal  in  order  to  escape  the  Judgment 
the  defendants  gave  perjured  testimony  at 
the  trial  In  the  district  court.  In  the  orig- 
inal petition  It  was  alleged  In  this  count  that 
defendant  Morhain  testified  falsely  against 
plaintiff  on  the  trial  in  the  district  court ;  but 
there  was  no  statement  that  either  of  the 
defendants  had  testified  falsely  before  the  po- 
lice judg&  The  plaintiff  insists  that  no  new 
or  different  cause  of  action  is  brought  In  by 
the  amendment ;  that  it  mmly  ampUfles  and 
makes  more  e^edflc  the  aTwments  of  the 
original  petltUm  within  the  nUe  decbtred  In 
tJnlon  Pacific  it.  Co.  t.  Sweet  78  Kan.  248, 
96  Pae  6B7.  and  cases  dted  In  the  opinion. 
The  plaintiff  was  cmfronted  with  the  prop- 
osition that  his  conviction  In  the  police  court 
established  the  existence  of  probable  cause, 
notwithstanding  his  acquittal  in  tbe  district 
court  In  Cooley  on  Ttwts  ^  Ed.)  p.  iSH, 
it  Is  said: 

"If  the  defendant  is  convicted  in  the  first  in- 
stance, and  appeals,  and  is  acquitted  in  the  ap- 
pellate court,  the  conviction  below  Is  cooclosive 
of  probable  cause." 

To  the  same  effect  is  Whitney  v.  Peckham. 
15  Mass.  243;  Griffs  v.  Sellers,  2  Dev.  & 
B.  402;  Clefhents  v.  Odorless,  etc,  Co.,  67 
Md.  461,  605.  10  Atl.  442.  13  Atl.  632,  1  Am. 
St  Rep.  400,  where  it  was  said: 

"A  judgment  thus  rendered  ou^ht  to  be  con- 
sidered conclusive  as  to  the  question  of  probable 
cause,  although  it  was  reversed  on  appeal  by  the 
supreme  court ;  otherwise,  in  every  case  of  re- 
versal an  action  would  lie  for  tbe  institution  of 
the  original  suit." 

See,  also,  Adams  v.  Bicknell,  126  Ind.  210, 
26  N.  EL  804,  22  Am.  St  Rep.  576;  Boeger  v. 
Langenberg,  97  Mo.  390,  11  S.  W.  223,  and 
note  to  the  same  case  10  Am.  St.  Rep.  322. 

It  has  been  held,  however,  that  an  excep- 
tion to  this  rule  obtains  where  the  conviction 
was  secured  by  false  testimony  or  fraud. 

In  Crescent  Live  Stock  Co.  v.  Butchers' 
Union,  120  U.  S.  141,  7  Sup.  Ct  472,  30  L. 
EU.  614,  it  was  held  that: 

"Tbe  Judgment  of  the  coort  in  favor  of  the 
plaintiff,  is  conclusive  proof  of  probable  cause 
for  the  prosecution  of  the  suit  alleged  to  be  ma- 
licious, notwithstanding  its  subsequent  reversal 
by  an  appellate  court,  unless  it  is  shown  to  have 
been  obtained  by  means  of  fraud."   Syl.  3. 
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In  Boss  V.  Blxon,  M  Kan.  660,  564,  26  Pac. 
fi55.  956  (12  L.  B.  A.  760,  26  Am.  St.  Bep. 
123)  U  was  said  In  the  opinion: 

"Again,  while  a  conviction  is  general!;  con- 
clusive  of  probable  cause,  yet  it  may  be  over- 
come by  a  showl^  that  it  was  procured  by 
fraud,  undoe  means,  or  the  false  testimony  of 
the  prosecution"— cititig  authorities. 

It  seems  altogettier  probaWe  that  the 
amendment  to  the  second  coant  was  made 
for  the  pnipoee  of  Introducing  an  element 
which  had  been  omitted  from  the  original 
petition  in  order  to  escape  the  doctrine  that 
the  convlcUon  In  tiie  police  conrt  establish- 
ed the  existence  of  probable  cause.  It  can 
hardly  be  said,  tiierefore,  that  the  amoid- 
ment  merely  amplified  the  statements  already 
contained  In  the  original  i>etltlon.  Our  coih- 
dodon  Is  that  the  amendment  came  too  late. 

[S]  The  third  count  allies  that  the  de- 
fendants <m  the  3d  day  at  March,  1016, 
wrongfully,  unlawfully,  and  malidously  ar- 
rested plaintiff  and  took  him  b^ore  the  po- 
lice judge,  where  in  order  to  obtain  his  free- 
dun  until  the  day  ot  the  trial  he  was  com- 
pelled to  give  trand  tor  his  appearance  and 
to  empl<^  counsel;  that  he  satteteA  the 
humiliation  at  a  public  trial,  after  which  he 
was  discharged  and  now  stands  fully  aoqnlt- 
ted.  The  statement  that  be  was  arreted  and 
taken  before  the  police  judge  on  the  Sd  day 
of  March,  1915,  we  assume  to  be  a  mistake, 
because  the  averments  at  the  other  counts  in 
the  petition  and  the  «hlblts  are  made  a  part 
tb&ceot,  and  these  show  that  the  arrest  was 
made  in  September,  1914.  No  cause  of  action 
was  stated  In  this  count,  because,  notwith- 
standing the  acquittal  In  the  district  court, 
the  conviction  In  the  police  court  Is  con^uslTe 
of  probable  cause. 

The  judgment  is  afDrmed.  AU  the  Justices 
concurring. 


TATLOB  et  al.  v.  FARMERS'  &  BANKERS' 
LIFE  INS.  CO.    (No.  21462.) 

(Supreme  Court  of  Kansas.    April  6,  1918.) 

(St/UaJnu  hjf  the  Court.) 

1.  IssuRANCB  «=>349(3)— Insubed's  Failure 

TO  Pay  Pbemium  Note— Effect. 
The  defendant  ineurance  company,  on  re- 
ceipt from  an  sRent  of  an  application  for  a  pol- 
icy and  a  note  for  the  first  year's  premium,  re- 
turned the  note  with  a  policy  to  the  agent, 
stating  that  it  had  been  unable  to  get  satisfac- 
tory references  on  the  note. 

"However,  we  are  inclosing  this  policy  here- 
with, although  you  understand  of  course  that 
the  coliaterai  which  we  hold  will  not,  in  view  of 
the  references  which  we  bare,  guarantee  the 
payment  of  this  premium,  and  the  ddivering  of 
thta  policy  under  the  circumstances  to  the  Insur- 
ed will  be  at  four  own  risk." 

The  agent  to  whose  order  the  note  was  made 
payable,  deeming  the  note  good,  delivered  the 
policy,  field,  that  this  left  the  company  in  the 
attitude  of  relying  on  the  uent  as  die  nltimate 
paymaster,  and  it  cannot  defeat  an  action  on  the 
poucy  because  the  insured  did  not  pay  the  note. 


2.  lucATBBiAi.  Mattebs— Action  ok  Polict. 

A  loose  use  of  the  word  "collateral"  ai>d  a 
peculiar  method  of  bookkeeping  held  not  to  aS- 
fect  seriously  or  materially  Ute  real  question 

involved. 

3.  BVLINOS  ON  EVZUBnCE. 

Certain  rnlings  on  evideDce  examined,  and 
held  not  to  be  substantially  prejudicial. 

4.  FiNniNos  OT  Fact— SmiNo  Aside. 

The  refusal  to  set  aside  certain  findings  of 
fact  was  not  error. 

6.  Appeal  and  Ebeob  ^S3ll51(2>— Judquent 

— MODincATION. 

The  verdict  and  judgment  being  for  more 
than  the  policy  called  for,  the  judgment  is  mod- 
ified to  conform  to  the  terms  of  the  policy,  and, 
thus  modified,  the  judgment  is  affirmed. 

Appeal  from  District  Court,  Cloud  County. 

Action  by  John  C.  Taylor  and  Adella  A. 
Taylor,  minors,  by  Alice  Taylor,  their  mother, 
guardian,  and  next  friend,  and  by  Charles 
Boas  Taylor,  a  minor,  by  Aiim  Taylor,  as 
next  friend,  against  the  Farmers*  &  Bankers' 
Life  Insurance  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Remand- 
ed, with  directions  to  enter  Judgment  for 
$2,000.  and,  as  thus  modified,  offirmed. 

Sturges  &  Sturges.  of  Concordia,  and  J.  A. 
Bmbacher,  of  Wichita,  for  appellant.  Pul- 
sifer,  Hunt  &  Short,  of  Concordia,  tot  appel- 
lees. 

WEST,  J.  An  agent  of  the  defendant  com- 
pany took  the  application  of  Charles  L.  Tay- 
lor for  a  policy  of  Insurance,  the  latter  giv- 
ing his  note  for  the  premium  of  the  first 
year,  payable  to  the  order  of  the  agent  In 
the  sum  of  $163.28.  The  contract  provided 
that  failure  to  pay  such  note  at  mftturlty 
should  avoid  the  policy  and  work  a  forfeiture 
of  all  previous  payments  except  as  provid- 
ed in  the  policy.  The  agent  sent  the  applica- 
tion and  note  to  the  company,  and  received 
acknowledgment  of  their  receipt  at  the  Sa- 
lina  office.  Later  he  received  a  letter  from 
the  home  oflSce  containing  the  following: 

"We  acknowledge  receipt  of  note  for  $163.28 
on  this  case.  We  will  at  once  secure  references 
on  this  note,  and  if  good  will  forward  yon  check 
for  two-thirds  of  your  commission  as  an  advance 
on  it,  balance  of  commission  to  be  paid  upon 
payment  of  the  note;  if  not  nood,  we  will  advise 
you  at  once  and  await  your  instructions." 

Later  he  received  a  letter  containing  the 

following: 

"With  reference  to  the  policy  of  Charles  L. 
Taylor,  whose  application  yon  secured  some  time 
ago,  will  advise  that  we  have  been  unable  to  get 
satisfactory  references  on  this  note.  However, 
we  are  inclosing  this  policy  herewith,  although 
you  understand  of  course  that  the  collateral 
which  we  bold  will  not,  in  view  of  the  references 
which  we  have,  guarantee  the  payment  of  this 
premium,  and  the  delivering  of  this  policy  under 
the  circumstances  to  the  insured  will  be  at  yonr 
own  risk." 

The  agent,  feeling  that  the  applicant  would 
meet  the  note,  delivered  the  policy  to  him, 
and  testified  that  he  was  willing  fbr  the  com- 
pany to  diarge  up  against  him  the  net 
premium,  which  he  was  willing  to  pay  wheth- 
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er  the  Instured  paid  the  note  or  not  The 
agent  was  cliarged  with  the  net  amoont  due 
the  company.  Shortly  after  the  Issaance  of 
the  policy  the  inaored  became  Insane,  and 
Inter  the  agent  was  written  to  as  follom  by 
the  defendant: 

"Pursuant  to  yoar  request  of  the  24th  inst, 
we  inclose  the  0.  L.  Taylor  note  for  $163.28, 
indorsed  with  a  credit  of  uie  unearned  premium, 
$81.64.  Policy  Ko.  8234  Upsed  on  September 
14,  1913." 

The  insnred,  Bbortly  after  reeelring  the 
policy,  offered  to  turn  over  to  the  agent  two 
liorses  in  payment  of  the  note,  which  he 
declined,  and  on  another  occasion  ofCered  to 
go  to  the  bank  and  get  the  money  and  pay 
the  note,  but  was  told  by  the  agent  that  it 
was  unnecessary  to  do  so.  The  agent  tcs- 
tlQed  that  he  understood  the  reference  to  de- 
livering the  policy  at  his  own  risk  to  mean 
that  if  he  delirered  the  policy  and  the  note 
was  not  paid  be  'would  have  to  pay  the  net 
to  the  company.  TTpon  learning  of  the  In- 
sanity of  the  Insured  the  agent  wrote  to 
the  company  thereof,  stating  that  the  agent 
liad  not  realized  on  the  note,  and  that  It 
might  be  he  could  collect  it  now  better  than 
to  let  It  go  longer,  or  that  he  might  get  the 
policy  returned  as  the  father-in-law  had  re- 
fused to  pay,  for  the  reason  that  the  bene- 
ficiary was  not  the  wife  of  the  Insured.  The 
company  was  requested  to  send  the  note  so 
that  the  agent  could  push  the  collection  or 
take  up  the  policy.  In  reply  the  company 
forwarded  the  note,  stating: 

"Upon  collection  ot  same  we  would  request 
that  you  would  kindly  forward  remittance  to 
cover  to  this  office.  I  hope  that  you  will  be 
able  either  to  collect  it  or  take  up  the  policy." 

When  he  received  the  note  batdc  from  the 
company  It  had  IndOTsed  thereon  "fSl.64  un- 
earned premium"  and  a  notation  that  the 
polity  was  lapsed.  The  agent  testified  that 
the  Salina  agent  bad  asked  permission  of 
bim  to  cancel  the  policy,  ^tlng  that  he 
would  see  that  the  nets  charged  against  the 
agent  would  be  credited  back.  It  seems  that 
on  final  settlement  the  agent  paid  one-half 
of  the  net,  whl<di  was  $24.49.  The  agent 
testified  that  he  owned  the  note  at  the  time 
of  triaL  It  was  ofTered  to  show  by  the 
treasurer  that  when  the  policy  was  Issued 
the  company  looked  to  the  Insured  for  pay- 
ment of  the  note,  and  In  event  of  Its  non- 
payment by  him  when  due  it  looked  to  the 
agent  for  the  payment  of  the  earned  net.  On 
objection  this  offer  was  refused.  Plain- 
tiffs recovered,  and  the  defendant  appeals. 

In  Marshall  v.  Insurance  Co.,  98  Kan.  602, 
159  Pac.  17,  in  an  action  against  the  same 
company,  it  was  held  that  when  a  premium 
note  is  taken  by  the  agent  as  such  and  deliv- 
ered to  the  company,  and  by  an  arrangement 
between  them  he  Is  conditionally  charged 
with  the  company's  share  of  the  premium, 
the  charge  to  mnain  If  the  note  Is  not  paid, 
such  note  belongs  to  the  company,  and,  when 
the  policy  provides  tliat  it  shall  be  void  un- 


less the  note  is  paid  at  maturity,  tbe  failure 
of  the  assured  to  pay  the  premium  and  note 
avoids  the  policy.  Certain  admissions  wbtcb 
characterized  that  case  were  held  to  show- 
that  credit  was  not  Independently  extended 
to  the  applicant  by  the  agent  on  his  own  re- 
sponsibility. 

[1  ]  The  controlling  question  here  Is  wheth- 
er the  company  looked  to  the  assured  or  to 
the  agent  for  payment  of  the  premium.  Sub- 
stantially all  the  facts  covering  this  point 
have  been  already  set  forth.  There  are 
many  others  more  or  less  dwelt  upon  In  the 
brl^s  which  could  be  stated,  but  are  not  of 
enough  materiality  to  warrant  taking  up 
space  with  them.  It  Is  plain  that,  when  tbe 
application  and  note  had  been  received  and 
tbe  latter  inquired  about  at  the  bank,  the 
company  returned  both  to  the  agent,  with  dl- 
rectlona  that  it  was  not  satisfied  with  the 
note,  and  that,  if  he  desired  to  deliver  the 
policy,  he  could  do  so  at  bis  own  risk.  The 
only  fair  meaning  to  be  placed  on  this  direc- 
tion is  that,  if  tbe  premium  were  not  paid, 
the  company  would  look  to  him  for  tbe  por- 
tion thereof  earned  by  it  Of  course  It  was 
natural  and  proper  Out  uptm  learning  that 
the  policy  bad  been  deUTcred  the  ctRnpany 
would  hope  and  look  for  the  payment  of  tbe 
note  by  tbe  insnred.  But  the  real  depends* 
ence  of  the  company  was  upon  the  agnt,  and 
not  upon  tbe  apidicant  Having  seen  fit  to 
issue  this  poUcy  and  permit  It  to  be  deliv- 
ered to  tine  assured,  looking  for  Its  final 
source  of  remuiwadon  to  the  agent  it  was 
substantially  in  the  attitude  It  would  have 
been  in  had  die  agent  or  some  friaad  pur- 
chased the  ptdlcy  for  Ibe  Insured  and  paid 
the  year's  premium  therefOr. 

[2}  There  was  some  loose  use  of  tbe  word 
'VxyilateraV'  there  was  smne  peculiar  book- 
keeping, and  there  were  other  matters  which 
tfve  ground  to  arguments  and  suggestions, 
but  ttusy  are  not  of  oiough  Import  to  require 
discussion. 

[I]  Bulings  concerning  the  omission  of  evi- 
dence are  ocnnpiained  of,  and,  while  a  few  of 
them  might  well  have  been  different,  we  find 
nothing  therein  amounting  to  substantially 
prejudicial  error. 

Tbe  same  may  be  said  concerning  Instnvs 
tious  given  and  refused,  those  which  were 
given  b^ng  found  upon  ecamination  to  have 
fairly  covered  the  legal  questions  Involved. 

[4,  S]  In  answer  to  spe<^  questions  3,  4, 
and  5  the  jury  said  that  the  defendant  never 
received  any  money  from  the  first  annual 
premium  except  that  paid  by  Swenson,  and 
that  that  amount  was  $24.49.  Complaint  Is 
made  that  the  trial  court  did  not  set  aside 
these  findings  for  lack  of  evidence  to  support 
them,  but  as  already  Indicated,  final  settle- 
ment was  made  between  the  company  and  the 
agent  for  $24.49,  which  seems  to  be  the  only 
money  received  by  the  company  for  the  pol- 
icy. 

One  matter,  bowever,  requires  attention. 
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It  was  alleged  In  the  petition  that,  while  the 
policy  covered  two  $1,000  gold  bonds,  it  was 
agreed: 

"That  at  the  option  of  the  iald  benefldarleB  It 
wonld  instead  of  tssuinfr  aald  two  bonda  of  one 
thousand  ($1,000)  dollan  each,  pay  In  cash  upon 
the  death  of  aaauxed  the  awn  of  $1,500  for  each 
bond,  or  the  total  anm  of  $8,000?' 

The  answer  contained  a  general  denial. 
There  was  no  such  provision  contained  Is'  the 
policy.  The  case  seemed  to  have  proceeded 
without  the  attention  of  the  court  being 
called  to  this  matter  until  on  the  bearing  of 
motion  for  new  trial,  or  on  motion  for  judg- 
ment on  the  verdict,  although  the  court  in- 
structed the  Jury,  If  they  found  for  the  plain- 
tiff, to  award  $3,000,  with  Interest,  writing 
the  amount  in  the  verdict  then  submitted, 
with  no  exceptions  taken  to  this  Instruction 
or  this  form  of  verdict  It  is  contended  that 
in  a  circular  Issued  by  the  company  there  was 
a  statement  to  the  effect  that  the  redemption 
value  of  the  bond  at  death  was  $1,500,  or  at 
the  end  of  the  first  year  $1,480.  But  it  is 
admitted  that  this  statement  in  the  circular 
was  not  Introduced  In  evidence.  While  the 
matter  should  have  been  called  to  the  court's- 
attentlon  earlier,  failure  to  do  so  is  not  suf- 
ficient reason  for  requiring  the  company  to 
go  beyond  the  terms  of  Its  policy,  which  un- 
dertook to  pay  "on  each  bond  $1,000  in  gold 
coin  of  United  States  of  America,  or  its 
equivalent,  and  •  •  •  interest  •  •  • 
at  the  rate  of  seven  per  cent  •  •  • 
Therefore,  instead  of  a  Judgment  for  $3,000 
and  interest,  there  should  be  one  for  $2,000 
and  interest 

The  cause  is  remanded,  with  directions  to 
enter  Judgment  for  $2,000  and  Interest  in- 
stead of  $3,000  and  interest,  and  thus  modi- 
fied the  Judgment  is  aflBrmed.  All  ttie  Jus- 
tices concurring. 


SEANE  V.  VAWTBR.  (No.  21800.) 
[Snpreme  Court  of  EanBas.   April  6,  1918.) 

(Syllabut  bjf  the  Court.) 
Venue  «=»S(1,  8)— Fbaitd— Action  to  Coufel 

BbCONVBTANCB  —  SXATUTB  —  "TBANSITOBT 

Action"  —  "AcraoN  fob  Detbbmination  or 

IKTEBEST  m  Real  Peopebtt." 
An  action  to  compel  the  defendant  to  re- 
convey  land  claimed  by  him  under  a  deed  alleged 
to  have  been  procured  through  bis  fraud  la 
tranaitory  and  not  local,  and  may  be  brought 
in  any  county  where  personal  service  can  be 
had  upon  him.  The  statute  (Gen.  St  1916,  S 
6938),  requiring  actiong  "for  the  determination 
in  any  form"  of  an  interest  in  real  property  to 
be  brought  in  the  county  where  it  ia  situated 
relates  only  to  actions  in  which  such  result  ie 
sought  by  means  operating  directly  upon  the 
property,  and  does  not  apply  to  those  by  which 
the  conduct  of  the  defendant  ia  sought  to  be 
controlled,  although  the  title  to  the  property 
may  thereby  be  affected. 

[Ed.  Note.— For  other  definitions,  aee  Words 
and  Phrases,  First  and  Second  Seriea,  Traoai- 
tory  Action.] 


Appeal   from   District   Oonrt.  Shawnee 

County. 

Action  by  Alfred  Zane  against  Mary  Zane 
Vawter.  From  the  granting  of  defendant's 
motion  to  dismiss  the  case,  plaintiff  appeals. 
Reversed,  and  cause  remanded,  with  direc- 
tions. 

D.  B.  Hite,  of  Topeka,  for  appellant  A. 
M.  Harvey,  of  Topeka,  for  appellee. 

MASON,  J.  Alfred  Zane  brought  an  action 
in  Shawnee  coonty  against  Mary  Zane  Vaw- 
ter, who  first  filed  an  answer  and  afterwards 
moved  to  dismiss  the  case  for  the  reason  that 
the  court  liad  no  Jurtediction  of  the  subject- 
matter.  The  motion  was  sustained,  and  the 
plaintiff  appeals. 

The  petition  alleges  that  the  plaintiff  is  ao 
heir  of  Susan  Zane,  who  In  her  lifetime  was 
the  owner  of  a  quarter  section  of  land  in 
Kingman  cou'nty;  that  the  defendant  by 
fraud  obtained  from  her  a  deed  to  the  land. 
The  prayer  is  that  the  deed  be  set  aside  and 
the  defendant  be  directed  to  deliver  it  up 
for  cancellation,  and  "also  for  such  other  and 
further  relief  as  may  be  consistent  with  the 
premises  and  with  the  principles  of  equity." 
The  case  was  dismissed  on  the  theory  that 
the  action  was  local  and  could  only  be  main- 
tained in  Kingman  county.  The  statute  in- 
cludes, In  the  enumeration  of  actions  which 
"must  be  brought  in  the  county  in  which  the 
subject  of  the  action  is  situated,"  those  "for 
the  recovery  of  real  property,  or  of  any  es- 
tate or  interest  therein,  or  for  the  determi- 
nation in  any  form  of  any  such  right  or  in- 
terest or  to  bar  any  defendant  therefrom." 
Gen.  Stat.  191G,  1  6938.  Jurisdiction  of  an 
action  of  the  character  described  In  the  lan- 
guage quoted  la  exclusive  In  the  district 
court  of  the  county  in  wblc^  the  real  prop- 
erty is  situated.  Randall  v.  Rosa,  94  Kan. 
708,  147  Pac.  72.  The  present  case  in  one 
aspect  falls  within  the  description.  So  far  as 
the  relief  sought  is  the  setting  aside  (tf  the 
deed,  and  that  is  q)ecificaUy  asked,  the  ac- 
tion Is  local,  and  cannot  be  maintained  in 
Shawnee  county.  But  the  plaintift  also  asks 
for  any  equitable  relief  to  which  he  may  be 
entitled,  and  the  dismlsBBl  was  erroneous  if 
the  tacts  stated  are  such  as  to  authorize  any 
relief  which  the  court  had  Jurisdiction  to  or- 
der  and  enforce,  for  a  prayer  fm  relief 
which  the  court  has  no  power  to  grant  does 
not  vitiate  the  pleading,  but  may  be  rejected 
as  surplusage.  The  district  court  of  Shaw- 
nee county  could  not  render  any  effective  de- 
cree operating  directly  upon  the  title  to  or 
possession  of  land  in  Kingman  county.  It 
could  not  cancel  tbc  deed  executed  the 
plaintifTs  ancestor.  If  It  could  order  the 
surrender  of  the  deed,  that  would  not  be  an 
effective  remedy,  for  such  surrender  would 
not  necessarily  cause  the  title  to  revest  In 
the  grantor,  or  in  the  grantor's  heirs.  But  It 
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could.  up(m  a  snfllciQiit  showlns,  wder  the 
defendant  to  execute  a  deed  to  the  plaintiff. 

If  the  district  court  of  Kingman  county  were 
to  make  such  an  order,  and  it  should  not  be 
complied  with,  the  judgment  itself  would  op- 
erate as  a  conveyance.  Gen.  Stat.  1915,  { 
7302.  No  such  effect  could  be  given  the  de- 
cree of  the  Shawnee  district  court,  for  it  has 
no  jurisdiction  over  the  land.  But  although 
that  court  has  no  control  over  the  "rem,"  it 
has  over  the  person  of  the  defendant,  and  It 
may,  In  the  exercise  of  Its  equitable  jurisdic- 
tion, investigate  the  allegations  of  fraud, 
and,  if  It  finds  them  well  founded,  direct  the 
defendant  to  take  such  action  as  will  rectify 
the  wrong,  and  undertake  to  compel  obedi- 
ence thereto  by  process  directed  against  her 
personally.  True,  the  remedy  thus  afforded 
is  not  complete.  If  the  court  should  order 
the  defendant  to  execute  a  deed  and  she 
should  be  committed  for  contempt  in  refus- 
ing to  do  BO,  the  title  would  remain  unchang- 
ed until  she  should  see  fit  to  act,  and  the 
court  would  have  no  power  to  affect  it  direct- 
ly In  any  way.  The  remedy  could  not  on 
tiiat  account,  however,  be  regarded  as  nec- 
essarily Ineffectual.  The  'presumption  should 
be  that  the  order  of  the  court  would  be  obey- 
ed rather  than  that  it  would  be  disregarded. 
Header  t.  Manlove,  97  Kan.  706,  700,  156 
Pac.  731.  Moreover,  In  a  subsequent  local 
action  in  EIngtnan  county,  the  decision  tn 
Shawnee  county  might  be  Invoked  as  a  con- 
clusive adjudication  upon  the  issue  whether 
or  not  fraud  had  been  committed. 

These  conclusions  follow  from  the  applica- 
tion of  principles  upon  which  there  is  a 
substantial  agreement  of  judicial  opinion. 
Courts  frequently  render  judgments  against 
persons  the  effect  of  which  Is  to  constrain  ac- 
tion affecting  the  title  even  to  lands  in  other 
Btatea  Notes  23  L.  B.  A.  (N.  S.)  924  ;  09  L. 
R.  A.  673.  "It  l8  well  settled  that  actions 
Involving  title  and  i>ossession  of  real  pn^ 
erty  are  local  In  character,  and  can  be  tried 
only  In  the  state  wherein  the  land  lies,  but 
It  4s  equally  well  settled  that,  jurisdiction 
having  been  acquired,  equitable  relief  may 
be  afforded  without  regard  to  the  location  of 
the  subject-matter,  where  It  is  enforceable 
against  the  person  of  the  defendant."  Cald- 
well V.  Newton,  99  Kan.  848.  163  Pac.  163. 

An  action  brought  by  tlie  plaintiff  In  Shaw- 
nee county,  to  compel  the  defendant  to  exe- 
cute a  deed  conveying  to  him  land  in  King- 
man county,  is  not,  within  the  meaning  of  the 
statute,  one  "for  the  recovery  of  real  prop- 
erty, or  of  any  estate  or  interest  therein, 
or  for  the  determination  in  any  form  of  any 
such  right  or  Interest,  or  to  bar  any  defend- 
ant therefrom,"  because  such  statutory  lan- 
guage is  generally — and  as  we  think,  right- 
ly— construed  to  refer  only  to  proceedings 
for  the  direct  accomplishment  of  the  results 
indicated,  by  a  judgment  operating  upon  the 


property  itself.  That  InterpretaUtm  detracts 
nothing  from  the  ^dency  of  the  law  with 
respect-  to  its  chief  purpose,  to  require  trans- 
actions affecting  the  title  tO;  real  estate  to  be 
of  record  where  It  is  situated.  It  is  based 
upon  the  well-recognized  distinction,  already 
referred  to,  between  decrees  which  in  them- 
selves determine  or  affect  title,  and  those 
which  by  operating  upon  the  defendant  per- 
sonally may  indirectly  bring  about  such  a 
changed  condition  through  action  on  bU  part. 
40  Cyc.  57-«0. 

The  judgment  Is  reversed,  and  the  cause 
Is  remanded^  with  directions  to  overrule  the 
motion  to  dismiss.  All  the  Justices  concur- 
ring. 


J.  r.  CASE  PLOW  WORSS  v.  THORNB. 
(No.  21454.) 

(Supreme  Court  of  Kansas.    April  6,  1918.) 
(Byltdbut  ly  the  Otmrt.) 

1.  COPTTEACTS    ®=>22(1)    —    PstNCIPAr.  AWD 

Agent  <&=»1  23(3)— Action  Aoainst  Aoent— 
Apparent  Authobitt  or  Tkavkumo  Sauis- 

UAN— EvinsNCE— EiXIBTKirCB. 
After  appointing  defendant  its  local  dealer  to 
sell  its  plows,  plaintiff  wrote  him  proposing  to 
ship  him  a  certain  plow  It  bad  previously  sold  in 
his  territory  through  its  traveliQ^  salesman  and 
to  charge  him  the  wholesale  price,  with  direc- 
tions that  upon  delivering  the  plow  he  should 
make  settlement  in  his  favor  witn  the  purchaser 
and  take  the  latter's  notes  which  would  leave 
him  a  amall  profit.  The  letter  concluded  with 
the  Btatementi  "and  unless  we  hear  fromj-ou  to 
the  contrary  will  proceed  as  above."  The  de- 
fendant made  no  reply  to  the  letter,  and  ulaio- 
tiff  shipped  him  the  plow  and  charged  his  ac- 
c-uunt  with  the  price.  Before  the  plow  was  de- 
livered, defendant  notified  the  traveling  sales- 
man that  he  would  have  nothing  to  do  with  the 
transaction,  bnt  agreed  at  the  request  of  thl> 
salesman  to  receipt  for  the  plow  and  turn  it 
over  to  the  purchaser,  which  he  did.  In  an  ac- 
tion aminst  the  dealer  to  recover  the  purchaftp 
price,  held,  that  the  evidence  was  sufficient  to 
sustain  a  finding  of  apparent  authority  in  the 
traveling  salesman  to  make  the  arrangement 
carried  'out,  and  that  the  contract  sued  upon 
never  became  effective  because  there  was  no  ac- 
ceptance of  the  proposition  for  the  purpose  stat- 
ed in  the  letter. 

(AddUttmal  SiflMbu*  H  B^torial  Staff.) 

2.  Principal  and  Agent  «=s>99  —  Agent's 
Apparent  Authority. 

Where  no  limitation  of  an  agent's  authority 
is  shown,  his  apparent,  and  not  his  actual,  au- 
thority, controls. 

3.  Peiscipal  and  Agent  '3='123(1)  -  ^Actual 
OB  Apparent  Authority — Cihcumbtantial 
Evidence. 

An  agent's  actual  or  apparent  authority 

may  be  shown  by  circumstantial  evidence. 

Appeal  from  District  Court,  Kingman 
County. 

Action  by  the  J.  I.  Case  Plow  Works  against 
H.  O.  Thorne.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

S.  S.  Alexander,  of  Kingman,  and  Ellis, 
Cook  &  Barnett  and  Roy  K.  Dletrick,  all 
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of  Kansas  City,  Mo.,  for  appellant.  Walter 
A  Conoaughton,  of  Kingman,  for  appellee. 

PORTER,  J.  On  June  10,  1915.  Ira  U 
Haynes,  a  traveling  salesman  of  tbe  J,  X. 
Case  Plow  Works,  sold  an  engine  plow  to 
P.  P.  Jones,  a  farmer  of  Kingman  county; 
the  order  for  the  plow  being  on  a  written 
form  vhlcl)  provided  that  the  contract  should 
not  be  binding  nntll  It  was  accepted  by  the 
plaintiff.  Abont  tbe  same  time  the  traveling 
salesman  made  an  arrangement  with  the  de- 
fendant, H.  O.  Thome,  who  was  engaged  In 
the  hardware  and  implement  business  at 
Norwich,  by  which  Thome  became  the  local 
dealer  for  the  plaintiff. 

On  Jnne  25th,  the  plaintiff  wiote  the  fol- 
lowing letter  to  'Jliorne: 

"We  attach  letter  which  we  are  writing  to 
Mr.  P.  P.  Jones  of  Belmont,  Kansas. 

"Mr.  Haynes  has  just  advised  ua  that  he  wish* 
»  yon  to  make  the  profit  on  this  dcnl,  so  we 
want  you  to  understand  it  thoroufihly.  In 
shipping  this  plow  we  will  bill  it  to  you  at 
$400.00  wiCh  extra  shares,  terms,  Nov.  Ist,  or 
7%  per  cent,  for  cash  September  1st  IJpon  de- 
lirenng  the  i^Iow,  you  can  make  settlement  in 
your  favor  with  Mr.  Jones,  and  since  his  notes 
are  to  draw  8  per  cent,  interest  from  .September 
1st,  you  will  see  the  deal  will  carry  itself.  Now, 
as  a  matter  of  fact,  the  margin  in  this  deal  is 
small,  only  $34.50,  but  if  Mr.  Jones'  paper  is 
good,  feel  sure  you  will  be  satisfied  with  the  deal, 
and  unless  we  hear  from  you  to  the  contrary, 
will  proceed  as  above." 

On  the  same  day  plaintiff  wrote  to  Jones 
as  follows: 

"Mr.  Haynes  has  just  forwarded  us  your  let- 
ter Of  the  23d,  in  which  vou  ask  that  we  re- 
instate your  order,  and  we  beg  to  advise  that  we 
are  doing  so. 

"Our  understanding  of  the  order  is  that  you 
want  our  I^ever  Left  Engine  Gang  Plow,  equip- 
ped with  8,14"  Bottoms  with  extra  shares,  price, 
I.  o.  b.  Kansas  City,  to  be  $4U0.O0.  Terms, 
I>ecember  1st,  1915,  H  December  Ist,  lUlU, 
with  8  per  ceoL  interest  from  Sept.  1st,  1U15. 
We  will  proceed  with  the  order  and  make  ship- 
ment July  Ist,  or  prior  to  that  date  if  possible. 
For  your  convenience  we  will  arrange  to  ship 
this  through  our  agent  Mr.  H.  O.  Thome  of 
Xorwicb,  Kansas,  who  will  be  glad  to  handle  the 
delivery  and  settlement  for  you." 

Receiving  no  reply  from  the  defendant,  the 
plaintiff  shipped  to  him  tbe  plow  it  had  sold 
to  Jones.  When  the  plow  arrived  at  Nor- 
.wlch,  Jones  came  in  to  receive  It,  and  the 
defendant  advanced  the  freight,  receipted 
for  the  plow,  and  turned  It  over  to  Jones, 
who  reimbursed  him  for  the  freight.  In  the 
fall  of  1915,  Jones  wrote  plaintiff  that  he 
would  not  be  able  to  pay  more  than  $100  on 
the  purchase  price  and  would  require  time 
for  the  balance.  The  plaintiff  thereupon 
brought  this  action  against  Thome,  the  local 
dealer,  to  recover  the  purchase  price  on  the 
theory  that,  by  his  failure  to  reply  to  their 
letter  of  June  25th  and  his  having  receipted 
to  the  railway  company  for  the  plow  when 
it  arrived  at  Norwich,  he  became  liable  upon 
tbe  terms  stated  in  the  letter. 

In  addition  to  the  general  denial  in  the 
answer,  the  defendant  alleged  that  the  plow 
was  sold  to  Jones  upon  a  written  order  given 


to  the  authorized  agent  of  the  plaintiff  and 
accepted  by  plaintiff;  that  he  had  nothing 
to  do  with  the  sale  of  the  plow,  did  not  re- 
ceive It,  but  that  It  was  received  by  Jones 
and  the  freight  paid  by  Jones;  that  defend- 
ant had  notified  the  agent  of  the  plaintiff 
that  he  would  have  nothing  to  do  with  the 
transactltm,  would  not  accept  the  plow,  nor 
be  held  responsible  for  the  price ;  that  there- 
upon the  agent  of  the  plaintiff  agreed  that 
the  plaintiff  would  look  to  Jones  for  pay- 
ment, and  afterwards  went  to  Jones  and  made 
a  settlement  with  him  In  r^rd  to  the  pay- 
ment. The  verified  reply  denied  that  Haynes 
was  authorized  to  make  any  change  In  tbe 
terms  of  the  proposed  contract. 

At  the  trial  the  station  agent  at  Norwich 
produced  the  freight  records  showing  that 
the  freight  charges  bad  been  paid  by  ehetk 
signed  in  Thome's  name,  and  testified  that 
the  plow  was  delivered  to  Thorae,  but  the 
witness  was  unable  to  find  the  receipt.  On 
cross-examinatl<ni  he  stated  that  Sipea,  a 
clerk  in  the  employ  of  Thorne,  usually  trans- 
acted the  buslnesB  with  the  railway  and 
wrote  the  check  and  signed  the  original  freight 
bill;  that  Jonea  unloaded  tbe  freight;  and 
that  In  a  cwversation  Thome  txAA  him  the 
plow  was  for  Jones.  The  defendant  testified 
that  Jones  reimbursed  him  for  the  freight; 
that,  at  tbe  time  he  accepted  tbe  app<Mnt- 
ment  as  loral  dealer,  Haynes  wanted  him  to 
take  over  the  deal  with  Jones  for  the  plow  he 
had  sold,  but  he  refused  at  that  time  to 
have  anything  to  do  with  the  transaction  be- 
cause the  plow  bad  been  sold  at  wholesale 
price,  and  there  was  not  enough  in  it  to  pay 
him  to  bother  with  It  He  testified  that,  aft- 
er receiving  the  letter  of  Jnne  2Sth  and  be- 
fore the  plow  arrived,  Haynes  was  there,  and 
he  told  Haynes  he  would  have  nothbig  to  do 
with  tbe  plow  because  the  sole  had  been 
made  before  he  took  the  agracy;  that 
Haynes  said,  "They  pnAably  would  fOilp  the 
plow  to  me  anyway,  being  I  was  the  agent 
there,"  and  he  again  txM  him  he  would  have 
nothing  to  do  with  it;  that  Haynes  then  ask- 
ed blm  to  see  that  Jones  received  the  plow; 
that,  s<»ae  time  after  the  plow  had  been  de- 
livered to  Jones,  Haynes  was  in  Norwich 
again,  and  said  he  had  been  out  to  see  Jones 
for  the  purpofie  of  settling;  Jones  had  been 
too  busy  with  harvesting  to  try  out  the  plow, 
but  he  intended  to  see  him  again  and  settle^ 
llie  testimony  of  the  defendant  is  somewhat 
confusing  respecting  the  dates  of  the  several 
conversations  he  claims  to  have  had  with  the 
traveling  salesman ;  but  he  testified  that 
there  were  several  conversations,  and  that 
the  one  In  which  he  was  authorized  to  turn 
the  plow  over  to  Jones  was  after  the  letter 
had  been  received  and  before  the  plov  was 
delivered. 

Mr.  SIpes,  defendant's  cleik,  testified  that 
he  was  present  at  a  conversation  after  the 
letter  of  June  25th  and  before  the  plow  was 
received,  in  which  Haynes  told  the  defendant 
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that  this  plow  would  more  than  likely  be 
8hlpi)ed  to  him  on  account  of  his  taking  the 
agency,  and  for  falm  to  see  that  Bfr.  Jones  got 
it  anyway,  even  U  he  did  not  take  over  the 
deal.  He  further  testlfi^  that  he  was  pres- 
ent when  Haynes  came  to  make  a  settlement 
with  Mr.  Joies,  and  hrard  his  statement  why 
tile  settlement  had  not  been  effected  and 
that  he  would  try  again  In  the  near  future. 
So  ttiere  was  testimony  which  justified  the 
Jury  in  finding  that  the  defendant  notified 
the  company  throu^  Its  trav^ng  salesman 
that  be  would  not  be  bound  by  the  terms  of 
tbe  company's  letter,  and  that  In  receipting 
toi  tbe  plow  and  turning  It  over  to  Jones 
he  was  carrying  out  the  Instructlcms  of  the 
traveling  salesman  who  had  sold  the  plow  to 
Jones. 

The  testimony  of  .the  principal  witness 
of  the  plaintiff,  who  was  the  manager  of  the 
Kansas  City,  Oklahoma  City  &  Denver 
brandb  offices,  respecting  the  duties  and  au- 
thority of  the  traveling  salesman  Haynes.  Is 
very  unsatisfactory  and  mems  to  be  lacking 
In  frankness;  or  perhaps  the  witness  did 
not  know  what  authority  the  agent  poss(?ssed. 
He  testified  that  Haynes  was  employed  as  a 
special  salesman  only,  and  not  to  look  after 
collections;  had  never  made  any  collectifms, 
and  was  not  authorized  to  do  sa  Asked  If 
he  had  authority  to  make  such  contracts  as 
the  one  In  question,  he  testified  that  he  had 
authority  to  write  orders  and  submit  them 
to  the  company ;  that  to  the  knowledge  of  the 
witness  he  was  never  sent  out  to  make  set- 
tlements and  collections  at  any  time.  Asked 
If  he  had  made  the  contract  with  defendant 
Thome,  he  replied: 

"A.  I  will  say  that  Mr.  Haynes  was  not  em- 
ployed to  make  contracts  with  oar  regular  deal- 
ers. Q.  Well,  be  did  make  a  contract  with  Mr. 
Thome,  didn't  he,  as  a  regular  dealer?  A.  Mr. 
Thome  was  not  a  dealer  of  ours  at  tbe  time. 
Mr.  Haynes  made  the  contract.  •  •  •  No, 
he  was  out  to  call  on  dealers,  new  dealers, 
dealers  we  didn't  have.  Prospective  dealers,  I 
will  say.  That  was  bis  duty.  That  was  the 
reason  he  was  oot  a  territory  man.  He  was  to 
call  on  any  one;  get  new  trade  for  as  and  he 
was  to  have  a  commission.  *  *  *  Q.  Hia 
doty  was  to  make  sales?  A.  Yes,  dr.  •  •  • 
Q.  General  authority  along  that  line?  A  Well, 
1  don't  know  what  you  mean  by  general  au- 
thority. He  was  out  to  sell  goods  and  submit 
his  orders.  Q.  By  the  Court:  He  was  out  to 
sell  goods  for  your  company.  He  was  author- 
ized to  sell  goods?  A.  He  had  tbe  prices  and 
terms  and  order  blanks,  and  of  course  he  was  to 
keep  on  selecting  dealers  for  us  and  help  them 
make  sales  possibly  with  consumers  and  then 
submit  to  as.  •  •  •  Q.  Was  the  authority  in 
writing  from  your  company?  A.  No,  I  can't 
say  it  wa&  Q.  Who  employed  him?  A.  I  em- 
ployed him.  *  •  •  He  was  only  to  do  spe- 
cial work  for  us  for  a  short  time.  He  was  not 
a  regular  representative.  We  have  regular  rep- 
resentatives stationed  here  and  there,  but  he 
represented  to  us  that  he  could  get  a  certain 
class  of  business  that  we  were  not  getting,  and 
I  employed  him  as  a  special  man  on  a  commis- 
sion basis  to  get  oat  and  get  that,  and  he  was 
to  submit  his  order,  and,  it  passed,  we  would 
place  them  in.  Q.  If  he  should  procure  an  order 
from  an  Individaal,  how  was  the  deal  closed  Y 
A.  You  mean  consumer  or  dealer?  Q.  Farmer. 


A.  We  would  call  that  canceled.  We  always 
operate  that  througb  the  dealer.  In  selling  an 
article  to  a  consumer,  then  he  need  or  need  not 
submit  us  that  order.  We  should  submit  It  to 
tiie  dealw,  I  should  say.** 

On  dlirect  lamination  he  was  asked  if  be 
had  authority  to  make  deals  with  consumers, 
such  as  Mr.  Jones.   He  replied : 

"A.  No,  we  did  not  emplc^  him  to  call  on  con- 
sumers. Our  business  relations  are  entirely 
with  dealers.  With  the  dealer,  I  will  say,  and 
any  time  any  of  our  salesmen  wish  to  assist  in 
helping  our  dealers  to  sell  to  a  consumer,  we  are 
glad  to  do  that  Q.  He  had  authority,  did  he, 
to  assist  your  dealer  in  making  a  sale  to  a  con- 
sumer? A.  That  much.  We  are  glad  to  line  in 
a  consumer  and  assist  !f  we  can.  Q.  He  had 
that  authority?  A.  I  don't  know  as  I  authoriz- 
ed him.  Q.  Don't  you,  as  a  matter  of  fact, 
employ  him  to  do  that  and  accept  the  benefit  of 
his  services  in  so  doing?  A.  It  is  the  custom 
with  us.  *  *  *  Q. '  Thome  was  not  a  dealer 
at  the  time  you  took  this  contract  from  Jones? 
•  •  •  A,  Tes,  sir ;  he  had  made  a  contract 
with  Mr.  Haynea  two  days  prior  to  the  time 
that  Mr.  Haynes  sold  the  plow  Co  Mr.  Jones. 
Q.  Mr.  Haynes  still  had  authority  to  sell  to  Mr. 
Jones  even  though  Mr.  Thome  was  not  an 
agent?  A.  Mr.  Hajmes  didn't  have  aatbority  to 
sell  to  any  one.  He  had  authority  to  submit  his 
orders.  •  *  *  Q.  Mr.  Haynes  had  full  au- 
thority to  do  what  he  did  do  there  with  refer- 
ence to  the  Jones  matter?  A.  Well,  I  wouldn't 
say  that  we  authorised  him  to  do  that,  bat  at 
the  same  time  there  was  no  objection  to  his  go- 
ing out  and  selliiig  to  Mr.  Jones  tbat  plow.** 

[1  ]  Since  there  was  evidence  to  sustain  de- 
fendant's contention  tbat,  before  the  plow 
was  received  and  before  he  accepted  the 
written  proposition,  he  was  directed  by  the 
.  traveling  salesman  to  receipt  for  it  and  see 
that  Jones  got  it,  the  only  remaining  ques- 
tion Is  whether  tliere  was  evidence  to  war- 
rant the  Jury  In  finding  tbat  the  traveling 
salesman  had  authority  to  make  this  ar- 
rangement At  the  time  the  arrangement 
was  made  there  was  no  contract  In  existence. 
There  was  a  written  offer  on  certain  terms 
requiring  the  defendant's  ecceptaoce  before 
It  would  become  a  contract.  Id  the  mean- 
time tbe  traveling  salesman  who  bad  made 
the  sale  In  tbe  first  place,  and  had  already 
been  Informed  that  defendant  would  have 
nothing  to  do  with  the  transaction,  was  noti- 
fied again  that  defendant  would  not  accept 
the  terms  of  the  proposition  contained  In  the 
company's  letter,  and  be  directed  the  defend-' 
ant  to  receive  the  plow  and  turn  it  over  to 
Jones.  In  view  of  the  fact  that  he  was  the 
agent  who  represented  the  company  in  ap- 
pointing the  defendant  local  dealer,  had 
made  the  sale  or  preliminary  arrangements 
for  a  sale  with  Jones,  it  would  be  quite  nat- 
ural for  the  defendant  to  assume,  without 
question,  tbat  he  had  sufQclent  authority  to 
authorize  him  to  accept  the  plow  and  turn  it 
over  to  Jones.  Notwithatanding  the  mana- 
ger of  the  Kansas  City  branch  stated  In  his 
testimony  that  Haynes  had  no  such  author- 
ity, his  tei^imouy  taken  altogether  indicates 
that  he  was  not  very  well  Informed  himself 
Just  what  was  Haynes'  authority  as  agent 
In  fac^  we  think  it  Jostiiled  the  Jury  in  flnd- 
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tug  tbat  Haines  had  autti<nlty  to  do  the 
very  thing  he  did. 

[2, 1]  Before  the  contract  sued  upon  be- 
came effective,  there  bad  to  be  an  acceptance 
tfy  the  defendant  of  the  terms  proposed,  and 
the  acceptance,  of  course,  most  have  been 
for  the  purpose  comprised  In  the  offer.  No 
limitation  of  the  agent's  authority  was  dis- 
closed, and  apparent  and  not  actual  author- 
ity la  what  Is  controlling  In  such  a  case. 
Aultman  v.  Knoll,  71  Kan.  109,  114,  79  Pac. 
1074.  We  think  the  acts  of  Haynes  In  this 
ease  were  within  the  apparent  scope  of  Ms 
authority.  McAdow  v.  Railway  Co.,  100  Kan. 
309.  164  Pac.  177,  L.  H.  A.  1917E,  639.  The 
plaintiBC  was  not  entitled  to  the  peremptory 
Instruction  asked,  and  the  instructions  re< 
quested  were  predicated  upon  the  wrong  the- 
ory with  respect  to  agency  and  did  not  make 
clear  the  distinction  between  apparent  and 
actual  authority.  Either  character  of  agen- 
cy, of  course,  may  be  proved  by  circumstan- 
tial evidence.  The  Instructions  which  the 
court  gave  fairly  stated  the  law,  and,  since 
we  find  no  error  In  the  record,  the  Judgment 
will  be  affirmed. 

The  Judgment  Is  affirmed.  All  the  Justices 
concnrrlng. 


STATE  ex  rel.  BREWSTER,  Atty.  Gen.,  v. 
WILSON,  State  Superintendent  of  In- 
surance, et  al.   (No.  21S38.) 

(Supreme  Court  of  Kansas.    April  6,  1018.) 

(Syllahut  hy  the  Court.) 

Taxation  ^16&^Insvbancb  Companies  — 
Anhuai.  Stats  Tax— Couputation. 
The  annual  state  tax  of  2  per  cent  upon 
all  premiums  received  by  foreign  insurance  com- 
panies on  account  of  their  yearly  business  In 
this  state,  imposed  by  sections  5177.  5467,  and 
5468,  of  the  General  Statutes  of  1916,  should  be 
computed  upon  the  total  amount  of  premiums 
collected,  retained,  and  devoted  t»  the  busiiifiss 
of  the  iusurnnce  companies,  but  nny  surplus 
of  premiums  not  so  used,  but  returned  to  the 
policy  holders  or  credited  to  them  as  abatements 
or  dividends,  ^ould  be  excluded  from  the  com- 
putation. 

Original  mandamus  by  State  of  EaDsas,  on 
relation  of  S.  M.  Brewster,  Attorney  General, 
against  Carey  J.  Wilson,  as  Superlntraident 
ot  Insurance  of  the  State  of  Kansas,  and  oth- 
ers. Writ  denied. 

S.  M.  Brewster,  Atty.  Gen.,  and  J.  L.  Hunt 
and  S.  N.  ilawkes,  both  of  Topeka,  for  plain- 
tiff. Stone  &  McDermott  and  H.  O.  Caster, 
all  of  Topeka.  W.  J.  Tully,  of  New  York  City, 
John  Barnes,  of  Milwaukee,  Wis.,  F.  G.  Thin- 
ham,  of  Albany,  N.  Y.,  and  Wm.  0.  Craige, 
of  Pbllad^phla.  Pa.,  for  defendants. 

DAWSON,  J.  This  Is  an  original  action  to 
secure  an  authoritative  interpretation  of  a 
statute  relating  to  the  taxation  of  insurance 
companies.  It  takes  the  form  of  mandamus 
to  require  the  superintendent  of  Insurance  to 


pay  Into  the  state  treasary  certain  moo^ 
exacted  by  him  from  the  defendant  iDsurance 
companies,  over  their  protest,  pursaant  to  a 
debatable  construction  ot  section  6467  of  the 
General  Statutes  of  1915.  which  reads: 
"Every  insurance,  guaranty  and  accident  com- 

fiany  or  association  not  organized  under  the 
Bws  of  this  state  shall,  as  hereinafter  provided, 
annually  pay  a  state  tax  upon  all  premiums  re- 
ceived, whether  in  cash  or  in  notes,  in  this 
state,  or  on  acconnt  ot  business  done  in  this 
state,  for  insurance  of  life,  property  or  interests 
in  this  state,  or  guaranty  companies,  at  the 
rate  of  two  per  cent  per  annum,  which  amount 
of  tax  shall  be  assessed  by  the  superintendent 
of  tlie  insurance  departmcaiL  as  hereinafter  pro- 
vided." . 

Other  related  provisions  of  the  statute 
read: 

"Every  such  company  or  association  shall,  on 
or  before  the  16th  day  of  January  in  each  year, 
make  a  return,  verified  by  the  affidavit  of  its 
president  and  secretary  or  other  chief  officers, 
to  the  superintendent  of  the  insurance  depart- 
ment, stating^  the  amount  of  all  premiums  re- 
ceived by  said  company,  whether  in  cash  or 
notes,  in  this  state,  during  the  year  ending  on 
the  Slst  day  of  December  next  preceding.  Up- 
on receipt  of  such  returns  the  superintendent 
of  the  insurance  department  shall  verify  the 
same,  and  assess  the  taxes  upon  the  various 
companies  on  the  basis  and  at  the  rate  provided 
for  in  section  1  of  this  act,  and  proceed  to 
collect  the  same  from  the  insatance  companies 
and  cover  the  same  into  the  state  treasury." 
Section  6468. 

"  *  *  *  All  insurance  companies,  partner- 
ships and  associations  o^anized  under  any 
foreign  government  engaged  in  the  transaction 
of  the  business  of  insurance  in  this  state,  as 
provided  for  in  this  act,  shall  annually,  on  or 
before  the  first  day  of  March  in  each  year,  pay 
to  the  superintendent  of  insurance  two  per  cent, 
on  all  premiums  received  in  cash  or  otherwise 
by  their  attorneys  or  agents  in  this  state  during 
the  year  ending  on  the  preceding  thirty-first 
day  of  December,  which  sum  shall  be  paid,  in 
addition  to  its  other  license  fees,  into  the  state 
treasury  for  the  Insurance  fund.  •  •  • " 
Section  6177. 

In  his  answer  and  return  to  the  alternative 
writ,  the  superintendent  of  insurance  says 
he  merely  awaits  the  court's  direction  and 
protection  In  the  discharge  of  his  duty.  The 
real  defense  Is  made  by  the  Insurance  com- 
panies. Their  several  answers  only  differ  in 
details;  their  main  contentions  are  alike. 
They  say  they  have  no  quarrel  with  the  stat- 
ute, and  that  pursuant  to  Its  terms  thtiy  pay 
to  the  state  many  thousands  of  dollars  an- 
nually; but  they  claim  that  the  computation 
of  the  precise  sums  due  from  them  is  made 
Incorrectly.  In  substance,  each  company  says 
It  pays  the  2  per  cent,  tax  willingly  upon  the 
net  annual  premiums  exacted  from  its  policy 
holders  which  are  retained  aud  used  by  the 
company,  but  each  protests  against  the  pay- 
ment of  the  tax  upon  the  surplus  of  the  pre- 
miums which  it  returns  to  the  policy  holders 
when  it  develops,  at  the  close  of  the  year's 
business,  that  a  surplus  or  overcharge  of  pre- 
miums has  been  collected,  and  which  Is  not 
necessary  to  the  financial  demands  of  the 
company.   One  of  the  defendants  lllostrates 
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the  point  thus:  To  insure  its  solvency  its 
financial  policy  bas  three  main  factors  of 
safety:  First,  it  assumes  that  Its  death  loss- 
es will  be  higher  than  the  mortality  tables 
of  human  experience  commonly  disclose;  sec- 
ond, it  assumes  that  its  expenses  of  adminis- 
tration, taxation,  etc.,  will  be  higher  than 
past  experience  would  suggest;  and  third, 
that  its  Income  from  assets,  capital,  reserves, 
aod  the  like  will  be  less  than  past  experience 
would  Bu^^est  On  this  broad  leeway  of  as- 
sumptions sometimes  called  "the  loading," 
it  fixes  the  premiums  to  be  exacted  from  Its 
policy  holders,  and  Its  contracts  of  insurance 
so  provide.  But  when  at  the  close  at  the 
year's  bostness  It  Is  disclosed  that  these  broad 
precautions  of  safety  were  not  neceasarr, 
that  its  business  for  the  year  has  been  nor^ 
mal,  and  that  consequently  the  exaction  of 
the  fall  amount  of  premiums  contracted  for 
and  collected  was  not  necessary,  it  refunds  or 
abates  to  its  policy  holders  a  part  of  the  pre- 
miums— sudi  part  as  It  can  i^re  without  In- 
-Jury  to  its  financial  safety.  It  Is  the  state's 
right  to  tax  sudi  returned  or  abated  p<ntkms 
of  tbB  pranium  moneys  which  Is  questioned. 

Another  of  defendants  illustrates  Its  con- 
tention by  olilbltlng  a  table  relating  to  Its 
account  wl13i  odb  of  its  policy  holders  whose 
stipulated  prelum  was  9609  per  annnm. 
Elach  year  after  the  flrat,  part  of  hts  premi- 
um was  returned  to  him  as  an  abatement, 
commonly,  but  not  quite  accurately,  designat- 
ed as  a  "dividend."  This  table  reads: 


Prem. 

Amt. 

Amt.  Beport- 

Twr. 

StlpulKted 

DlTMtnd. 

Paid  to 

ed  Subject 

In  Poller. 

Company. 

to  TiLX. 

19U 

809.00 

Hon*. 

mM 

609 J» 

uu 

609.00 

497.30 

491.30 

uu 

609.00 

m.4o 

480.60 

490.60 

1916 

609.00 

126.10 

483.90 

483.90 

UU 

60».00 

132.00 

477.00 

477.00 

m? 

609.00 

139.10 

469.90 

469.90 

The  question  In  this  case,  as  applied  to 
the  policy  In  the  table  submitted,  is  whether 
the  state's  2  per  cent,  tax  on  premiums 
shall  be  exacted  each  year  on  the  sum  of 
$609,  the  stipulated  premium  which  the  com- 
pany has  the  right  to  collect  and  the  right 
to  keep,  or  upon  that  amount,  less  the  divi- 
dend or  abatement  to  the  policy  holder,  when, 
at  the  conclusion  of  the  business  of  the  year 
In  which  It  was  collected,  It  was  disclosed 
that  the  company's  financial  condition  did  not 
require  Its  retention. 

With  almost  an  entire  unanimity  the  courts 
which  have  had  occasion  to  consider  this 
question  have  determined  that  the  tax  only 
reaches  the  sum  retained  and  kept  for  the 
company's  business,  and  does  not  apply  to 
«uch  portion  of  the  sum  as  is  returned  to 
the  policy  bolder  or  abated  to  his  account 
Some  of  the  pertinent  decisions  are:  Mutual 
Benefit  Life  Ins.  Co.  v.  Herold  (D.  C.)  198 
Ted.  199;  Herold  v.  Mutual  Ben.  Life  Ins. 
■Co.,  201  Fed.  818,  120  C  a  A.  256;  Con- 


necticut General  Life  Ins.  Co.  v.  Eaton  (D.  C.) 
218  Fed.  188 ;  Eaton  t,  Connecticut  General 
Life  Ins.  Co.,  223  Fed.  1022,  138  C.  C.  A.  863 ; 
Mutual  Benefit  Idfe  Ins.  Co.  v.  Common- 
wealth, 128  Ky.  174,  107  S.  W.  802;  New 
York  Life  Ins.  Co.  v.  Chaves,  Supt.  of  Ins., 
21  N.  M.  264, 153  Pac.  303 ;  Commonwealth  of 
Pennsylvania,  Appellant,  v.  Penn  Mut.  L.  Ins. 
Co.,  252  Pa.  512,  97  Atl.  677 ;  Commonwealth, 
Appellant,  v.  Metropolitan  L.  Ins.  Co.,  254  Pa. 
510,  98  Atl.  1072 ;  New  York  Life  Ins.  Co.  v. 
Styles,  59  Law  J.  Rep.  Q.  B.  291. 

The  case  of  German  All.  Ins.  Co.  t.  Van 
Cleave,  191  lU.  410.  61  N.  E.  94,  is  to  the 
same  effect,  although  It  related  only  to  the 
tax  on  fire  Insurance  premiums. 

The  case  of  Metropolitan  Life  Ins.  Co.  v. 
State  (Ind.)  116  N.  E.  579,  Is  largely  at  vari- 
ance with  the  prevailing  view  of  the  cases 
cited  above.  The  court  has  examined  all 
these  cases,  bat  it  would  nnduly  extend  this 
opinion  to  quote  from  thent 

It  Is  ft  prudent  policy  which  for  the  time 
being  exacts  from  Uie  policy  bolder  some- 
what more  than  the  estimated  amount  needed 
to  pay  the  proper  charges  on  an  insurance 
tmslness.  The  inlierent  nncertalntles  of  any 
business  commend  sutih  foresight.  Bat  ne- 
ther the  Insnrance  cranpany  nor  its  patrons 
should  be  penalized  tor  m  doing;  and  mon- 
eys received  as  pronitmia,  bat  returned  be- 
cause not  necessary  for  premiums,  should 
not  be  taxed  aa  such.  Tme  it  is  that: 

"He  who  bopas  »  faiUtlMs  tax  to  see 
Hope*  Thftt  ne'er  ww,  nor  ]b,  nor  e'er  ehall  be." 

But  Legislatures  do  not  purposely  Intend 
to  impose  Irrational,  illogical,  or  unjust 
burdens  of  taxation.  Statutory  language, 
Imposing  an  exceptional  or  Irrational  burden 
of  taxation,  should  be  so  clear  and  unam- 
biguous as  to  leave  no  room  for  debatable 
Interpretations.  It  cannot  be  presumed  that 
the  Legislature  intended  that  the  collection 
or  noncoUection  of  the  premium  tax  should 
be  governed  by  a  question  of  bookkeeping 
nor  on  an  undue  significance  to  mere  words 
of  terminology. 

In  the  answers  of  the  defendant  insurance 
companies,  the  truth  of  which  are  admitted 
by  the  pleadings,  the  moneys  upon  which  the 
right  of  taxation  is  disputed  are  variously 
designated  as  abatements,  dividends,  surplus, 
rebates,  refunds,  excess  of  tentative  or  ex- 
perimental premiums,  excess  of  gross  or  es- 
timated premiums  over  net  or  mathematical 
premiums,  overcharge  of  premium,  difference 
between  estimated  premiums  and  actual  cost 
of  Insurance,  difference  between  level  prem- 
ium and  adjusted  losses  and  costs  afterwards 
determined.  The  court  holds  that  such  mon- 
eys not  actually  devoted  as  premiums  to  the 
business  of  the  Insurance  company  for  the 
current  year  In  which  they  are  collected,  but 
which  are  returned  or  otherwise  abated  or 
credited  to  the  policy  holders'  account,  are 
not  subject  to  the  2  per  cent,  tax  exacted 
upon  piemiuma  received  during  the  year  on* 
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der  sections  5177  and  B467  of  the  General 
Statutes  of  1915. 

A  special  question  Is  raised  concerning  the 
premium  collections  of  tbe  defendant  Met- 
ropolitan Life  Insurance  Company.  This 
company  issues  industrial  policies  coUtog  for 
payments  of  a  few  cents  eadi  week.  It  em- 
ploys agents  at  considerable  expense  to  col- 
lect these  small  items.  To  lessen  this  ex- 
pens^  its  contracts  proTlded  that  if  the 
policy  holder  will  remit  bis  payments  prompt- 
ly and  regnlarly  for  one  year,  an  abatement 
of  10  per  cent,  will  be  awarded  him,  that 
bdng  about  the  cost  <^  ooUectiMi.  Ttiis  situa- 
tion Is  goremed  1^  the  general  role  which 
we  liBve  considered.  If  the  full  payments 
received  are  retained,  the  tax  thereon  should 
be  paid;  where  It  to  not  retained,  but  re- 
turned or  idnted  to  the  poUcy  botden'  ac- 
count, the  tax  to  not  due  thereon. 

As  to  all  tbe  defendants,  they  aboold  pay 
the  tax  np<m  the  total  sum  of  premiums 
which  they  receive  and  retain,  but  the  stat- 
ute does  not  require  tiiem  to  pay  upon  the 
refunded  or  abated  surplus  or  excess  of  pre- 
miums whlidi  to  not  thus  retained. 

Writ  denied.  AU  the  Justices  concurring. 


KILGORB  et  al.  v.  ROWLAND  «t  aL 
(No.  8803.) 

(Supreme  Court  of  Oklahoma.   April  9,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Tbespasb  €=961— CnrriNO  and  Reuovai. 
or  TiUBEB— Measube  of  Dauages. 
Whve  one  willfully  and  without  authority 
from  the  owner  eotera  upon  the  land  of  another 
and  cuts  and  removes  the  timber  therefrom,  un- 
der section  2883  of  the  Bevieed  Laws  of  1910, 
the  measure  of  damages  is  three  ^mes  such 
sum  as  would  compensate  the  owner  for  the  ac- 
tual faijuty. 

a  Tbespabb  *=9e7— Tbial  «=>170— Cuthmg 
AND  Removal  of  Timbek  —  Deicobbeb  to 
Evidence — Dlbected  Vebdict. 
The  evidence  of  the  plaintiff  in  this  cause 
examined,  and  held,  that  the  court  properly 
orermled  tbe  demurrer  thereto,  and,  upon  the 
defendant's  failure  to  introduce  any  evidence, 
propw^  directed  a  verdict  thereon  for  plaintiff. 

CoDunissloneri^  Opinicm,  Division  No.  3. 
Em»  from  District  Court,  McGurtaln  Coun- 
ty; Chas.  B.  Wilson,  Judge. 

Actlmi  hy  Gus  Rowland  against  E.  A.  Kil- 
gore  and  W.  B.  Kllgore,  partners,  doing  busi- 
ness as  the  Kllgore  Lumber  C<Mmpany,  In 
wldch  Jc^  and  Mary  Doitoon  interplead- 
ed. Judgment  for  plaintUT  Rowland  upon  a 
directed  verdict,  and  defendants  bring  er- 
ror. Affirmed. 

Head  &  Barrett,  of  Idabel,  for  plaintiffs  In 
error.  E.  G.  Armstrong  and  J.  Randall  Con- 
nell,  both  of  Idabel,  for  defendants  In  er* 
ror. 

PRYOR,  G.  This  action  was  cranmraced 
on  the  lat  day  of  Fetxuary,  IWS,  by  Gas 


Rowland,  defendant  in  error,  against  the 
plaintiffs  In  error,  E.  A.  Kllgore  and  W.  A. 
Kllgore,  partners,  doing  budness  as  KUeore 
Lumber  Company,  for  the  recovery  of  dam- 
ages for  the  wrongful  cutting  of  Omber  from 
lands  belonging  to  the  said  Gus  Rowland. 
The  petition  states,  In  substance,  that  the 
plaintiff  is  the  owner  of  a  certain  tract  of 
land  lying  In  McCurtaln  county,  OhI.,  and 
that  the  defendants,  during  the  months  of 
April  and  M^ay,  1914,  wrongfully,  wUlfully, 
and  fraudulently,  and  without  any  authority 
from  the  plaintiff,  cut  and  removed  from 
said  premises  about  98,600  feet  of  cotton- 
wood  and  redwood  timber  of  the  value  of 
$4  per  thousand,  and  asks  judgment  for 
damages  in  treble  the  reasonable  value  of 
said  timber.  The  defendants  in  error  John 
W.  Denlson  and  Mary  Denlson  Interplead- 
ed and  claim  that  the  timber  was  cut  from 
sold  premises  by  the  defendants  before  sale 
of  said  premises  to  the  plaintiff  Rowland  by 
them,  and  that  they  are  entitled  to  the  dam- 
ages incurred  by  the  wrongful  cutting  and 
rranoving  of  timlier  from  said  premises,  and 
ask  judgment  therefor.  The  answer  of  the 
defendants  is,  In  effect,  that  they  removed 
said  timber  under  contract  with  one  Tom 
Thompson,  the  agent  of  John  and  Mary  Den- 
lson, and  authorized  by  them  to  sell  said 
timber;  that  they  subsequently  radfled  the 
acts  of  their  agent,  Tom  Thompson,  and  that 
they  were  estopped  to  deny  the  validity  of 
the  contract  of  Tom  Thompson  by  allowing 
the  defendants  to  remove  said  timber  from 
said  premises  without  objecting.  At  the 
conclusion  of  plaintiff's  evidence,  def^danta 
interposed  a  demurrer  thereto,  which  was' 
by  the  court  overruled,  and,  the  defendants 
not  Introducing  any  evidence,  the  court  in- 
structed the  jury  to  return  a  verdict  In  fa- 
vor of  the  plaintiff  Rowland  In  tbe  sum  of 
¥668.40,  and  the  defendants  a^)eaL 

[2]  The  contentions  of  the  defendants  may 
be  stated  generally  that  the  verdict  and  Judg- 
ment of  the  trial  court  to  contrary  to  the  tow 
and  the  evidence.  It  to  the  contention  of 
the  defendants  that  the  evidence  to  not  enfit- 
dent  to  sivport  the  verdict  for  the  reason 
that  the  ptolntiff  failed  to  prove  ownership 
of  the  tond,  and  that  no  damage  was  aua- 
tained. 

The  defendants  in  their  answer  allege  that 
the  Denisons  were  the  owners  of  the  prem- 
ises, and  that  they  took  the  timber  fn»n  said 
premises  under  contract  entered  into  with 
Uie  agrat  of  the  Denisons. 

The  ptolntiff  testified  that  he  pnrdiased 
from  the  Denisons  and  Introduced  deed  to 
that  effect  Under  the  allegations  of  the 
pleadings,  this  evidence  was  amply  sufficient 
to  establish  ownership  In  Rowland. 

The  county  surveyor  testified  on  behalf 
of  the  plaintiff  that  the  amount  of  timber 
cut  on  said  premises  was  93,000  feet,  that 
he  measured  the  timber  and  made  as  aoeiH 
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rate  an  estimate  of  the  timber  cut  aa  possi- 
ble, and  that  the  amount  cut  from  said  prem- 
ises was  93,000  feet 

[1}  One  of  the  defendants  was  latrodnced 
as  a  witness  for  the  plalntltE  and  testified 
that  the  timber  was  worth  $2  p^  thousand. 
On  this  basis  the  court  calculated  the  amount 
of  the  verdict  The  evidence,  with  the  ad- 
missions of  the  defendants  in  their  answer, 
Is  sufficient  to  sustain  the  verdict  and  to  au- 
thorize the  court  In  directing  a  verdict  for 
the  plaintiff. 

The  next  contention  of  the  defendants  is 
that  treble  damages  is  unauthorized  by  law, 
and  that  the  damages  fixed  by  the  court  and 
Jury  does  not  come  within  the  class  of  cases 
provided  for  in  section  2883  of  the  Kevlsetl 
I^awB  of  1910.  The  section  referred  to  Is  aa 
follows: 

"That  the  measure  of  damases  la  three  times 
such  sum  as  would  compeoBate  for  actual  detri- 
ment, except  where  the  trespass  was  casual 
and  involuntary,  or  committed  under  the  be- 
lief t^at  the  land  belonged  to  the  trespasser." 

The  allegations  of  the  petition  of  the 
plaintiff  are  to  the  effect  that  the  defendants 
willfully,  fraudulently,  and  without  author- 
ity from  the  owner,  appropriated  the  timber 
to  their  own  use  and  benefit.  The  evidence 
shows  that  there  was  no  authority  whatever 
for  the  cutting  and  removal  of  the  timber 
from  the  said  premises.  This  brings  this 
case  squarely  within  the  class  of  cases  for 
which  the  statutes  allow  treble  damages, 
and,  under  the  pleading  and  the  evidence,  it 
cannot  fall  within  the  excepting  clause,  "ex- 
c^t  where  the  trespass  was  casual  and  ln< 
voluntary,  or  committed  under  tbe  belief 
that  the  land  belonged  to  the  trespasser." 

Therefore  there  was  no  error  In  the  al- 
lowing of  treble  damages  by  the  court,  and 
the  Judgment  of  the  trial  court  should  be 
affirmed. 

PEER  CURIAM.  Adopted  In  whol& 


WILUAMSON"  et  at  r.  HOLLOWAY. 
(No.  7886.) 

(Supreme  Court  of  OMahoma.    April  9,  1018.) 

(Syllabua  by  the  CourtJ 

1.  Tbial  «s»171— Dxbeoxxd  Tkrdxoiv-Powbb 

or  Court. 

It  is  error  for  the  trial  court,  of  its  own  mo- 
tion, to  direct  a  verdict  for  tbe  plaintiff  before 
the  defendant  has  rested  his  case. 

2.  Affeal  and  Bbbob  «=>233(1)— Objection 
TO  DiaEonED  Vebdict— Sufticibnct. 

Where  the  court  directs  a  verdict  for  plain- 
tiff before  defendant  has  rested,  and  defendant 
excepts  and  objects  t>ecause  the  case  has  not 
been  concladed,  the  error  is  sufficiently  saved. 
Defendant  is  not  r»iuired  to  oSer  additional  evi- 
dence to  preserve  hia  exception. 

Commissioners'  Oplnlim,  Dlvisl^m  No.  1. 
Error  from  District  Court,  Okfuskee  County ; 
Geo.  C.  Crump,  Judge. 


Action  by  Robert  HoUoway  against  David 
M.  Williamson  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

Burris  &  Burrls,  of  Obemah,  for  plaintiffs 
in  error.  Martin  It.  Frerictis,  of  Okemah.  for 
defendant  In  error. 

RUMHONS,  O.  TbiB  action  was  com- 
menced by  tbe  plaintiff  against  defendants  to 
recover  the  sum  of  91,816.43  upon  a  guard- 
ian's bond  execated  by  David  M.  Williamson 
and  his  sureties.  The  defense  pleaded  wda 
an  accord  and  sattsfiicUon  entered  Into  by 
the  plaintiff  and  bis  guardian  David  M. 
Williamson  after  the  plaintiff  had  reached 
his  majority.  Upon  the  trial  tbe  plaintiff 
offered  bis  evidence  and  rested.  The  defend- 
ants ottenA  several  witnesses,  the  last  of 
whom  was  the  plaintiff.  The  last  question 
asked  this  witness  and  answered  by  him 
and  the  further  proceedings  In  this  case  as 
appears  from  the  record  are  as  follows: 

"Q.  Did  be  try  to  make  a  settlement?  A.  Yes. 
sir:  I  told  him  to  turn  this  over,  and  he  said 
well,  didn't  make  any  difference,  it  was  not  nec- 
essary at  that  time. 

"By  the  Court:  Hiat  will  do.  Gentlemen  of 
the  jury,  this  is  a  case  wherein  there  was  a 
guardian  appointed  for  a  minor,  who  was  Bob- 
ert  HoUoway.  The  guardian  failed  to  perform 
his  duties  aa  by  law  required.  The  object  of  the 
law  in  giving  these  bonds  Is  to  hold  the  estate 
intact  for  the  minor  and  to  keep  the  guardian 
from  sguanderlDg  it.  By  virtue  of  the  relation- 
ship  and  confidential  relationship  existing  be- 
tween the  guardian  and  ward  and  by  virtue  of 
tbe  relationship  of  tbe  attorney  and  ois  clients, 
a  confidential  relationship  exists,  and  the  guard- 
ian and  the  attorney  owe  to  the  ward  the  duty 
to  protect  his  interest  and  not  destroy  it.  The 
testimony  presents  this  case  to  me  that  tbe  laws 
of  this  state  establish  these  funds  In  the  bands  of 
the  guardian.  He  took  the  oath  to  perform  his 
duty  in  accordance  with  the  law  and  account  for 
all  funds  coming  into  his  bands,  and  he  did  not 
do  so,  and  his  liability  figures  $1,815.43.  He 
has  been  presuming  to  represent  this  negro  boy, 
w&o  hasn't  got  much  sense,  but  he  has  to  take 
an  old  negro  woman  and  deeded  60  acres  of  land 
to  relieve  his  bondsmen.  Now  that  boy  did  not 
understond  it  that  way.  If  you  were  to  return 
a  verdict  contrary  to  that,  I  would  set  it  aside, 
and  I  know  you  would  not  do  it,  and  let's  don't 
have  any  such  methods  of  doing  business  like 
this.  He  gave  a  bond  to  tbe  county  court,  and 
he  must  come  right  up  and  settle  with  the  conn- 
ty  court,  and  the  bondsmen  wonld  be  liable  for 
the  amount  and  I  am  going  to  instrnct  you  men 
to  return  a  verdict  for  the  plaintiff. 

"By  Mr.  Burris:  To  the  instruction  of  the 
court  the  defendant  excepts,  which  exception  is 
duly  allowed. 

"By  Mr.  Burris:  Comes  now  the  defendants, 
and  objects  to  the  remarks  of  the  court,  for  the 
reason  that  the  case  has  not  been  concluded,  and 
the  defendants  had  no  showing  to  make  out  a 
case.  (Here  tbe  jui^  was  instructed  to  return  a 
verdict  for  the  plamtiS.  which  is  done  by  the 
jury.) 

"By  tbe  Court:  Judgment  will  be  rendered 
upon  the  verdict  for  the  amount  sued  for  upon 
the  bond,  and  when  any  amount  is  paid  upon 
any  one  of  tbe  bonds,  it  shall  be  credited  on  the 
fuU  amount  of  91.315.43.  The  liability  of  each 
surety  will  be  fixed  in  accordance  with  tiie  bond, 
not  to  exceed  tbe  amount  os  fixed  by  the  bond." 
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The  defendants  duly  filed  motion  for  a 
new  trial,  which  being  oTerniled,  bring  this 
proceeding  In  error  to  reverse  the  judgment 
of  the  court  below. 

[1]  The  principal  error  complained  of  and 
the  one  which  requires  a  reversal  of  the 
Judgment  In  this  cause  Is  that  the  court  In- 
structed the  Jury  to  find  for  the  plaintiff 
before  the  defendants  closed  their  case. 
Section  5002,  B.  L.  1910,  provides  an  orderly 
method  for  the  trial  of  all  dvil  causes  as 
follows: 

"Wheo  the  jury  bag  been  sworn,  the  trial  shall 
proceed  in  the  following  order,  unlem  the  court 
for  special  reasons  otherwise  directs:  Birst,  the 
party  on  whom  rests  the  harden  of  the  issaes 
may  briefly  state  his  case,  and  the  evidence  by 
which  be  expects  to  sustain  it.  Second.  The  ad- 
verse party  may  then  briefly  state  his  defense, 
and  the  evidence  he  expects  to  offer  in  support  of 
it.  Third.  The  party  on  whom  rests  the  burden 
of  the  issues  must  first  produce  his  eridence; 
after  be  has  closed  his  evidence  the  adverse 
party  may  interpose  and  file  a  demurrer  thereto, 
upon  the  ground  that  no  cause  of  action  or  de- 
fense is  proved.  If  the  court  shall  auatain  the 
demurrer,  such  judgment  shall  be  rendered  for 
tba  party  demurring  as  the  state  of  the  plead- 
ings or  the  proof  shall  demand.  If  the  demurrer 
be  overruled,  the  adverse  party  will  then  pro- 
duce bis  evidence.  Fourth.  The  parties  will 
then  be  confined  to  rebutting  evidence  unless  the 
court,  for  good  reasons  in  furtherance  of  justice, 
permits  them  to  offer  evidence  In  the  original 
case,  rifth.  When  the  evidence  is  concluded 
and  either  party  desires  special  instructions  to , 
be  given  to  the  jury,  such  instructions  shall  be 
reduced  to  writing,  numbered,  and  signed  by  the 
party  or  his  attomeyaskiog  the  same,  and  deliv- 
ered to  the  court.  The  court  shall  give  general 
instructionB  to  the  jury,  which  shall  be  in  writ- 
ing, and  be  numbered,  and  signed  by  the  Judge, 
if  required  by  either  party.  Sixth.  When  ei- 
ther party  asks  special  instructions  to  be  given 
to  the  jury,  the  court  ^all  either  give  such  in- 
stmetionB  as  requested,  or  poaitivuy  refuse  to 
do  so;  or  give  the  instrocnons  with  modifica- 
tion in  such  manner  that  It  shall  distinctly  ap- 
pear what  instructions  were  given  in  whole  or 
part,  and  in  like  manner  those  refused,  so  that 
eitlwr  party  may  vxcvgt  to  the  insbrnctions  as 
asked  for,  or  as  modified,  or  to  the  modification, 
or  to  the  refusal.  All  Instructions  given  by  the 
court  must  be  signed  by  the  judge;  and  filed  to- 
gether with  those  asked  for  by  tbe  parties  as  a 
part  of  tlie  rec(«d.  Seventh.  After  the  inBtmc* 
tions  have  been  ^ven  to  tbe  Jury  the  cause  may 
be  argued." 

It  Is  apparent  that  the  trial  court  clearly 
overlooked  the  provisions  of  this  section 
which  are  In  line  with  the  ordinary  pro- 
cedure in  all  code  states. 

To  permit  the  trial  court,  upon  his  own 
motion,  bef<n«  both  parties  luve  rested  their 
cause  In  the  ordinary  course  of  trial,  with- 
out the  presenting  of  a  demurrer  to  the  evi- 
dence or  an  objection  to  the  sufficiency  of 
the  petition,  to  stop  the  progress  of  the  cause 
and  instruct  the  Jury  for  either  party  would 
make  tbe  administration  of  Justice  a  trav- 
esty. Though  either  party  may  have  failed 
to  make  his  case  at  any  time  In  the  progress 
of  tbe  trial  the  court  cannot  presume  that 
he  will  not  or  cannot  produce  additional  tes- 
timony which  will  tend  to  establish  his  case. 

In  the  case  of  Franch  v.  National  Laundry 
Co.  31  App.  D.  C.  105,  the  plaintiff  brought 


an  action  against  the  laundry  company  to  re- 
cover for  personal  injuries  when  In  Its  em- 
ploy. The  plaintiff  was  the  first  witness  ex- 
amined In  her  own  behalf.  When  the  cross* 
examination  was  concluded  she  was  dismiss- 
ed from  tbe  witness  stand.  The  court  on  its 
own  motion  Instructed  the  Jury  to  return  a 
verdict  for  tbe  defendant,  and  Mr,  Justice 
Van  Orsdel,  who  delivered  the  oxdnlon  of  the 
court,  says: 

"The  chief  question  before  ua  Is  whether  or 
not  the  trial  court  erred  in  thus  summarily  dis- 
posing of  the  case.  We  are  clearly  of  the  opin- 
ion that  this  was  error.  The  rule  to  be  applied 
to  the  action  of  the  court  in  this  case  is  abso- 
lute, and  will  admit  of  no  exception.  The  strict 
rule  applied  where  the  court  peremptorily  iu- 
atrocts  a  verdict,  either  when  plaintiff  rests  its 
case  in  chief,  or  when  all  tbe  evidence,  both  of 
plaintiff  and  of  defendant,  has  been  submitted, 
has  no  application  here.  Plaintiff  had  not  rest- 
ed her  case.  The  record  is  dleat  as  to  wbetbex 
or  not  she  bad  further  eridence  to  offer.  The 
fact  remains  that  ehe  had  not  rested,  and,  until 
she  did,  she  had  the  manifest  right  to  offer  addi- 
tional evidence  in  support  of  her  declaration. 
Tbe  action  of  the  court  in  instructing  the  jury 
to  return  a  verdict  for  the  defendant,  under  the 
circumstances  here  disclosed,  would  constitute 
error  in  any  case.  Plaintiff  was  not  bound  to 
establish  her  case  by  her  own  evidence,  or  by  a 
particular  number  of  witnesses.  Tbe  record  dis- 
closes that  others  were  present  when  the  acci- 
dent occurred,  and  it  is  fair  to  presume  that 
plaintiff  bad  other  witnrases  to  offer  in  support 
of  her  declaration.  The  testimony  of  the  per- 
sons present,  it  is  reasonable  to  assume,  would 
have  thrown  much  light  upon  the  case.  Every 
presumptlcm  must  be  resolved  against  the  court, 
when  u  assomes  to  deprive  a  litigant  of  the 
right  to  produce  competent  witnesses  In  support 
of  a  declaration,  which,  If  proved,  would  justify 
a  recovery." 

In  the  case  of  Miller  et  aL  v.  House  et  ah, 
63  Iowa,  82,  18  N.  W.  708,  the  court  says: 

"Where  plaintiffs  were  suing  upon  a  promis- 
sory note,  and  they  offered  in  evidence  part  of 
a  depositicm  taken  by  defendants,  but,  on  de- 
fendants* motion,  they  were  required  to  read  the 
whole  deposition,  which  tended  to  ^ow  that 
plaintiffs  had  no  title  to  tbe  note  in  question,  it 
was  error  for  the  court,  at  that  stage  of  tbe 
trial,  and  before  plalatiffs  had  rested  their  case, 
to  order  a  verdict  for  defendants,  without  al- 
lowing plaintlffB  to  introduce  other  evidence  to 
esUbHsh  their  title  to  the  not&" 

In  the  case  of  Field  et  al.  v.  Cllppert,  78 
Mich.  26,  43  N.  W.  1084,  the  court  says: 

"Directing  a  verdict  for  the  defendant  in  a 
replevin  suit  before  cither  of  the  parties  baa 
rested,  and  while  the  case  was  In  the  bands  of 
the  defense,  and  the  plaintiffs  stated  that  they 
desired  to  offer  further  testimony,  among  which 
was  the  appraisal  of  the  property,  is  error,  call- 
ing for  a  reversal." 

In  Crown  Point  Mln.  Co.  v.  Buck,  97  Fed. 
462,  38  C.  C.  A.  27^  the  court  says: 

"It  is  error  to  stop  the  trial  of  a  case,  and  di- 
rect a  verdict,  before  competent  evidence  offered 
upon  material  issues  has  been  received."  Mau 
V.  Stoner,  10  Wyo.  125,  67  Pac.  618. 

It  Is  clear  under  the  foregoing  authorities 
and  section  5002,  R.  L.  1910,  that  the  trial 
court  transcended  Its  authority  and  thereby 
deprived  the  defendants  of  a  substantial 
right 

[2]  The  only  contention  made  against  this 
assignment  of  error  by  the  trial  court  for 
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the  plalntUF  Is  that  the  defendants  did  not 
properly  save  their  exceptions  thereto  In  the 
trial  court.  It  is  urged  that  they  did  not  of- 
fer to  produce  any  other  witnesses  or  Intro- 
duce other  additional  testimony.  We  cannot 
agree  with  this  contention  of  the  plaintiff. 
When  counsel  for  the  defendants  excepted  to 
the  Instructions  of  the  court  and  objected  to 
the  remarks  of  the  court,  because  the  case 
had  not  been  concluded,  that  the  defendants 
had  no  showing  to  make  out  a  case,  the  court 
was  certainly  adTlsed  of  the  objection  to  the 
procedure  taken  by  the  defendants.  The 
court  thereupon,  as  the  record  discloses,  with- 
out ruling  upon  the  objection  to  the  remarks 
of  the  court,  instructed  the  Jury  to  return  a 
verdict  for  the  plaintiff,  which  was  done.  We 
think  counsel  for  defendants  sufficiently  sav- 
ed their  exceptions.  For  them  to  have  of- 
fered new  witnesses  or  offered  to  Introduce 
additional  testlmcaty  titter  the  remarks  of 
the  court  would  possibly  have  caused  a  wran- 
gle between  counsel  and  the  court,  and  ml^t 
have  subjected  counsel  to  punishment  for 
contempt  It  is  well  establldied  that  coun- 
Bd  are  not  required  to  continuously  end  re- 
peatedly preset  the  same  objection  after  it 
has  been  passed  upon  by  the  court 

The  jndgmrat  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded  for  a  new 
triaL 

PIOl  CUBXAU.   Adopted  In  Whole. 


McNALLT  V.  HARLET.    (No.  8672.) 
(Supreme  C^urt  of  Oklahoma.    April  9,  1918.) 

{Syllabut  hy  tit*  Court,} 

1.  PABTNKBSHZP  4=»63  —  EVZDEKCE— SUTFI- 

Evidence  examined,  and  held  that  the  facts 
proven  show  the  existence  of  a  partnerdiip  be- 
tween plaintiff  and  defendant. 

2.  Trial  ©=>82— Objections  to  Evidence, 

A  general  objection  to  the  introductuHi  of 
testimony  without  specifying  any  ground  upon 
which  the  evidence  offered  ia  inadmissible  is  too 
indefinite  and  general,  and  It  is  not  error  to 
overrule  same. 

Error  from  District  Court,  Goal  County; 
J.  H.  Llnebat^h,  Judge. 

Action  by  Pat  Harley  against  0.  X>.  Mc- 
Nolly.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

WUhelm  &  Holland,  of  Goalgate,  and  W. 
F.  Semple,  of  Durant,  for  plaintiff  in  error. 
John  T.  Harley  and  Qeorge  Trice,  both  of 
Coalgate,  for  defendant  In  error. 

HARDY,  J.  This  action  was  commenced 
In  the  district  court  of  Coal  county  by  Pat 
Harley,  who  filed  a  petition  against  C.  D. 
McNally,  wherein  he  prayed  a  dissolution  of 
a  partnership  alleged  to  exist  between  the 
parties,  for  a  receiver  of  the  partnership 
property,  and  for  an  accounting  between  the 


partners.  Upon  issues  being  joined  the  case 
was  tried  to  the  court,  who  found  in  favor 
of  plaintiff  decreeing  the  existence  of  a  part- 
nership, appointed  a  receiver  of  the  partner- 
ship property,  ordered  a  sale  thereof,  and 
appointed  a  referee,  to  whom  was  referred 
all  Issues  respecting  an  accounting  between 
the  partners,  from  which  decree  defendant 
prosecutes  error. 

[1]  The  only  question  properly  presented 
is  whether  the  evidence  was  sufficient  to  sus- 
tain the  Judgment.  There  Is  no  controversy 
as  to  the  law  of  the  case.  Section  4431,  Rev. 
L.  1910,  defines  a  partnership  as  follows: 

"A  partnership  is  the  association  of  two  or 
more  persons  for  tb.9  purpose  of  carrying  on 
business  together,  and  dividing  the  profits  be- 
tween tbem?' 

It  appears  from  the  evidence  that  McNally 
had  previously  been  engaged  in  buslnessi 
Becoming  banlmipt  his  stock  had  been  sold 
and  was  purchased  with  money  advanced  by 
Harley  and  turned  over  to  McNally  under  an 
agreement  that  he  should  conduct  the  busi- 
ness, receive  f60  per  month  for  his  services, 
after  which  the  profits  were  to  be  divided 
between  Harley  and  McNally.  For  five  or 
six  years  thereafter  the  business  was  con- 
ducted In  Barley's  name,  all  goods  being 
bought  and  checks  Issued  in  his  name.  After 
this  time  negotlatlona  were  had  with  one 
Mr.  Day  looking  to  his  purchase  of  an  Inter- 
est In  the  business,  and  for  a  time  the  busi- 
ness was  conducted  under  the  name  of  Day, 
Harley  &  Co.  The  deal  with  Day  not  being 
consummated,  the  name  was  changed  to  Har- 
ley &  McNally.  During  all  this  time  Harley 
would  frequently  visit  the  store  and  confer 
with  McNally  about  the  condition  of  the  busi- 
ness, and  was  introduced  by  McNally  to 
salesmen  as  a  partner  in  the  business,  and 
employes  were  told  he  was  a  member  of  the 
firm,  and  on  occasions  when  visiting  Okla- 
homa City  would  place  orders  for  merchan- 
dise. When  differences  arose  between  Har- 
ley and  McNally,  Harley's  son  commenced 
negotiations  with  McNally  for  the  purpose  of 
taking  over  his  father's  Interest  in  the  busi- 
ness. These  n^otlatlons  were  not  success- 
ful, but  at  no  time  during  their  progress  did 
McNally  deny  that  Harley  was  Interested 
therein.  At  the  time  of  trial  a  sign  was  In 
front  of  the  place  of  business  with  the  name 
"Harley  &  McNally"  thereon.  Plaintiff's 
name  was  on  all  the  stationery  used,  and 
was  In  the  invoices  and  bills,  and  the  firm 
name  was  signed  to  all  chedis  drawn  by  de- 
fendant During  the  conduct  of  the  busi- 
ness numerous  actions  were  brought  to  col- 
lect amounts  due  the  firm,  wherein  pleadings 
were  filed  and  sworn  to  by  defendant  contain- 
ing the  allegation  that  plaintiff  was  a  mem- 
ber of  said  firm.  Upon  an  examination  of 
the  record  we  are  convinced  that  the  Judg- 
ment of  the  trial  court  is  not  only  sustained 
by  the  testimony,  but  that  the  clear  weight 
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Of  the  evidence  supports  the  fladlnc  of  tbe 
court  that  a  partnership  existed. 

[2]  During  tbe  trial  John  Harley,  son  of 
plaintiff,  testified  to  certain  negotiations 
with  defendant,  and  further  testified  that 
daring  such  negotiations  defendant  at  no 
time  disputed  plaintiff's  Interest  in  the  busl- 
neas.  The  testimony  of  the  witness  Card- 
well  wasL  to  the  effect  that  he  was  at  one 
time  employed  by  the  firm,  and  while  en- 
gaged in  his  duties  plaintiff  entered  the  place 
of  business  and  witness  asked  who  he  was, 
to  which  defendant  McNally  answered, 
"Don't  you  know  your  own  boss?"  Error  is 
alleged  upon  an  admis^CKi  of  this  testimony, 
^e  objection  thereto  was  general,  and  call- 
ed  the  attention  of  tbe  court  to  no  ground 
upon  which  same  was  Inadmissible.  A  gen- 
eral  objection  of  this  character  la  too  indef- 
inite to  present  any  question  to  the  trial 
court,  and  it  was  not  error  to  overrule  same. 
Fender,  Adm'r,  et  aL  t.  Segro  et  al.,  41  OkL 
318,  137  Pac.  103.  The  record  falls  to  show 
that  any  exception  was  taken  to  the  ruling 
of  the  court  upon  said  objection.  It  might 
be  added,  however,  that  bad  proper  objec- 
tion been  made  and  exception  reserved  tbe 
testimony  was  properly  admitted,  for  tbe  Is- 
sues in  this  case  being  the  existence  of  a 
partnei^lp  between  the  parties,  and  no 
written  contract  having  been  entered  into, 
that  relation  might  be  shown  by  other  evi- 
dence, and  It  was  competent  to  show  admis- 
sion by  ^ther  party  to  tbe  effect  that  a  part- 
nership in  fact  existed.  CoHb  r.  Martin  et 
ftl^  32  Okl.  588,  123  Pac.  422. 

The  judgment  is  affirmed.  AH  the  Justtces 
■concur,  except  RAINEY,  J.,  disqualified. 


MTTOHELL  et  aL       GUARAMTT  8TATB 
BANK  OF  OKMULGEE.    (No.  8632.) 

(Supreme  Court  of  Oklahoma.   April  9,  1818.) 

(SvUaUu  hv  Ihe  Court.) 

1.  Abpeaz.  and  Ebbob  <g=3l010(l)— Retixw— 
FxnDiNOB  OF  Fact  bt  Coubt. 

In  an  action  for  conversion  of  personal  prop- 
erty, which  was  tried  to  the  court  without  the 
aid  of  a  jury,  the  court's  findings  of  fact  will 
In  given  the  same  weight  as  the  verdict  of  a 
jury,  ud  will  not  be  set  aside  If  there  is  any 
evidcoiee  reasonably  tending  to  support  such 
findings. 

2.  Chattei.  Mobtoaoes  «=3l8,  135— Abtkb- 

AOQUISBD  PbOPXBTT—StATUTKS. 
Under  the  provisions  of  section  3829,  Bev. 
Laws  1910,  wmch  provides;  "An  agreement 
may  be  made  to  create  a  lien  upon  property 
not  yet  acquired  by  the  party  agreeing  to  give 
the  Ben,  or  not  vet  in  existence"— a  mortgage 
-may  be  given  and  a  lien  created  upon  chattels 
to  be  subsequently  acquired  by  the  mortgagor, 
and  tbe  lien  attaches  from  the  time  when  tbe 
party  ^ving  the  mortgage  acaulres  an  interest 
hi  the  fthattela  mortgaged  to  the  extMit  of  such 
interest. 

It.  CHATnx  MovroAOBS  «=»124— AITBB-AO- 
quiBED  Pbopbbtt— Intemt. 
Where  the  chattds  were  acquired  by  the 
iiior^agor  som  aftv  the  exMutkm  of  tbe  mort- 


gage and  were  particolarly  described  therein, 
and  there  Is  not  any  evidence  tending  to  prove 
that  the  mortgagor  had  other  property  of  the 
same  or  similar  description  or  that  the  mortgage 
was  not  intended  to  cover  such  chattels,  the  in- 
tent of  the  mortgagor  that  the  mortgage  was  to 
cover  such  property  is  sufficiently  disaosed. 

4.  Chattel  Moetoages  «=»47— Descbtption— 
ScmciENCT. 

A  description  In  a  cbnttel  mortgage  of  the 
mortgftged  property  is  sufficient  if  it  will  ena- 
ble a  third  person,  aided  by  inquiry,  when  pur- 
sued, to  identify  the  property. 

5.  Chattel  Mobtoaoes  «s»47— DBsOBiFnoit 

— LOCATIOIT  OF  PBOPEBTY. 

Where  a  chattel  mortgage  of  certain  ozcn 
accurately  described  tbe  property  mortgaged, 
the  mere  fact  that  the  oxen  were  not  at  the 
place  where  the  mortgage  recited  they  were  will 
not  vitiate  the  mortgage. 

ft.  Chattel  Mobtoaoes  «=»90— Pbopebtt  in 
Anotheb  County— Fiuno—' 'Notice." 
Under  section  4032,  Bev.  Laws  1910,  relat- 
ing to  ehattd  mortgages,  the  filing  of  the  mort* 
gage  a  few  days  after  its  execution  in  the  coun- 
ty to  which  the  property  was  subsequently  re- 
moved constitutes  notice,  though  the  mortgage 
bad  not  been  filed  in  the  county  In  which  the 
mortgaged  jHvperty  was  situated  at  the  time 
of  its  execution,  and  such  a  moirtgage  need  not 
be  withdrawn  and  refiled  after  the  arrival  of 
the  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Notioe.1 

Error  from  County  Court,  Okmnlgee  Coun- 
ty ;  Mark  L.  Bozartb,  Judge- 
Action  by  the  Guaranty  State  Bank  of  Ok- 
mulgee against  Louise  Mitchell,  as  executrix 
of  the  wlU  of  George  W.  Mitchell,  deceased, 
and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Afllrmed. 

BeUord  &  Blatt,  of  Okmnlgee,  for  plain- 
tiffs In  error.  M.  A.  Domls  and  HcCrory  & 
Johns,  rU  of  Okmulgee,  for  dafendant  In 
enor. 

RAINGT,  J.  Tbe  Guaranty  State  Bank  of 
Okmulgee,  OkL,  In  an  action  instituted  by  it 
against  Louise  Mitchell,  as  executrix  of  the 
last  will  and  testament  of  George  W.  Bfitch- 
eU,  deceased,  and  Levi  Pickering,  recovered 
judgment  in  the  county  court  of  Okmnlgee 
county,  for  the  alleged  conversion  of  some 
oxen,  from  which  jodgment  the  defendants 
have  bronslit  the  case  to  thla  court  for  re- 
view. The  parties  will  hereinafter  be  desig- 
nated as  they  appeared  in  the  county  court. 

The  facts  out  of  which  tbe  controversy 
arose  are  substantially  as  follows:  On  May 
23.  1913,  one  W.  N.  Avery  executed  to  the 
plaintiff  a  chattel  mortgage  on  the  oxen  in 
controversy  and  some  other  personal  proper- 
ty, as  security  for  a  note  In  the  sum  of  ¥275, 
executed  by  him  to  the  plaintiff  on  the  same 
day.  At  the  time  of  Uie  execution  of  the 
mortgage,  the  oxen  were  In  Mcintosh  connty. 
Okl. ;  but  a  horse  included  In  the  mortgage 
was  in  ttie  town  of  Okmulgee.  The  mortgage 
was  filed  for  record  In  Okmnlgee  county,  on 
May  26,  1918.  bot  was  never  filed  for  record 
In  Mcintosh  connt7.  George  W.  Hit<!bell  and 
Levi  Pickering  were  partners,  6olng  busi- 
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oesa  under  fbe  firm  name  of  Bfltchell  &  Co., 
wbloh  firm,  after  the  note  to  the  plaintiff 
became  due,  entered  into  negotiations  In  Mc- 
intosh county  with  W.  N.  Avery  for  the  pur- 
chase of  the  oxen,  which  were  then  situated 
in  Mcintosh  county.  Fending  the  negotia- 
tions the  oxen  were  brought  into  Okmulgee 
county,  where  they  were  subsequently  pur- 
chased from  Avery  by  Mitchell  &  Co.  There- 
after tbe  arm  of  Mitchell  &  Co.  sold  the 
oxen  and  shipped  them  out  of  the  country. 
It  appears  that  W.  N.  Avery  was  not  the 
Dwner  of  the  oxen  described  at  the  time  of 
the  giving  of  the  mortgage,  but  did  become 
the  owner  thereof-  prior  to  the  time  that  he 
sold  tbem  to  Mitchell  &  Co.  It  also  appears 
that  neither  Mitchell  &  Co.  nor  any  member 
of  the  firm  had  any  actual  knowledge  of  the 
existence  of  plaintiff's  mortgage  or  of  any 
claim  of  the  plaintiff.  Under  this  state  of 
tacts,  the  court  found  that  the  pMlntlffs  were 
entitled  to  recover. 

{11  The  first  error  assigned  is  that  the  find- 
ings of  fact  of  the  trial  court,  which  are 
snbstantlally  as  above,  are  not  sustained  by 
tbe  evid^ice.  We  have  examined  the  evi- 
dence In  the  case,  and  are  of  the  opinion  that 
the  same  reasonably  supports  tbe  findings  of 
fbe  trial  court,  and  for  this  reason  they  will 
not  be  disturbed.  Semple  v.  Baken,  39  OkL 
568»  135  Pac.  1141;  School  Dlst.  No.  13,  Lati- 
mer Co.,  T.  Ward.  40  Okl.  97,  136  Pac.  68S: 
Oaler  et  al.  t.  Berrlan  et  aL,  43  Okl.  303, 
140  Paa  156 ;  Sango  et  aL  t.  Parks  et  aL, 
44  Okl.  223, 143  Paa  1158. 

[I]  It  is  next  contended  that  It  was  er- 
ror for  the  court  to  conetaide,  as  a  matter  of 
law,  that  plalntUTa  mortga^  oorered  tbe 
oxen  in  controvei^r.  for  the  reason  that 
Avery  wee  not  the  owner  of  tlie  oxen  at  the 
time  of  the  execution  of  the  mortgage.  Tbe 
common-law  rule  is  that  a  chattel  mortgage 
can  operate  only  on  property  actually  In 
existence  at  tbe  time  of  the  giving  of  the 
mortgage,  and  then  actually  belonging  to 
the  mortgagor,  or  potentially  belon^ng  to 
blm  as  an  incident  of  other  property  then  In 
existence  and  belonging  to  him.  6  Ruling 
Case  Law,  p.  403.  But  this  rule  has  been 
modified  in  this  state  by  section  318S,  Okla- 
homa Statutes  of  1893,  which  Is  Identical 
with  section  3829,  Sev.  Laws  of  Oklahoma 
1910,  and  which  has  been  construed  by  this 
court  as  authorizing  a  chattel  mortgage 
upon  property  to  be  acquired  by  the  party 
giving  the  mortgage,  and  the  lien  agreed  for 
is  held  to  attach  from  tbe  time  when  the 
party  giving  the  mortgage  acquires  an  in- 
terest in  the  chattels  mortgaged  to  the  ex- 
tent of  such  interest  Edcles  v.  Ray  &  Law- 
yer, 13  OkL  541,  76  Pac.  286;  Payne  v.  Mc- 
Cormidc  Harvesting  Machine  Co.,  11  Okl. 
318,  66  Pac.  287 ;  Garrison  et  aL  v.  Street  & 
Harper  Co.,  21  OkL  648,  97  Pac.  078, 129  Am. 
St  Rep.  799. 

[3]  We  are  In  accord  with  the  authorities 
wbl^  hold  that,  In  order  tor  a  mortgage  on , 


after-acquired  property  to  be  operative.  It 
must  show  the  intention  of  the  mortgagor  to 
cover  the  after-acquired  property;  but 
where,  as  in  this  case,  the  chattels  were  ac- 
quired by  the  mortgagor  soon  after  tbe  ex- 
ecution of  the  mortgage,  and  were  partlcn- 
;  larly  described  therein,  and  there  Is  not  any 
evidence  In  the  record  tending  to  prove  that 
the  mortgagor  had  other  property  of  the 
same  or  similar  description,  or  that  the  mort- 
gage was  not  Intended  to  cover  such  property, 
we  think  the  Intent  of  the  mort|[agor  that 
the  mortgage  was  to  cover  such  pnqwrty  la 
Bufflclently  disclosed. 

'[4]  The  description  of  the  oxen,  as  con- 
tained in  the  mortgage,  Is  as  follows: 

"Two  red  Polish  bulls,  5  years  old,  broken 
to  work  with  yoke.  Four  red  steers,  7  or  8 
years  old,  broken  to  work  witb  yoke." 

It  is  insisted  that  this  descrlptioQ  of  the  ox* 
en  Is  too  Indefinite  to  charge  the  defendants 
with  notice.  In  this  Jurisdiction  any  descrli^ 
tlon  in  a  chattel  mortgage,  snffld^it  to  put  a 
third  person  upon  Inquiry,  which,  when  pur- 
sued, will  enable  him  to  ascertain  tbe  proper- 
ty Intended  to  be  included  In  the  mortgage.  Is 
good.  First  Nat.  Bank  v.  Rogers,  24  Okl.  357, 
103  Paa  682;  Chattanooga  State  Bank  t.  Citi- 
zens* State  Bank,  39  Okl.  255,  134  Pac.  954; 
Jones  on  Oiattel  Mortgages,  |  251.  We  think 
the  descrllftiqn  comes  within  the  rule,  and  are 
Inclined  to  agree  with  counsel  for  plaintiffs 
when  they  say: 

"It  would  seem,  in  this  day  and  age  of  trao. 
tion  plows,  high-powered  BUtomobiles,  and  aero- 
planes, that  tbe  mere  mention  of  suck  rare  rem- 
oadts  of  the  past  as  ozea  woidd,  <Ht  itsdf,  be  a 
sufficient  defiCTlt>tion.  An  ox,  with  the  scars  of 
yoke  and  chain,  differs  as  much  from  tbe  ordi- 
nary steer,  as  a  galley  slave  from  a  well-fed» 
royalty-collecting  Credt  f  reedman." 

[I]  Nor  does  tbe  fact  that  the  oxen,  at  the 
time  of  the  execution  of  the  mortgage,  were 
not  at  tbe  place  where  ^  mortgage  recited 
they  were,  vitiate  the  mortgage.  Jones  t. 
Workman,  65  Wis.  269,  27  N.  W.  158;  Adams 
T.  HIU.  10  Kan.  627. 

[6}  Tbe  mortgage  recited  that  the  mort- 
gaged property  was  ^tuated  In  Okmulgee 
county,  bat  tbe  trial  court  found  that  at  the 
time  of  Its  execution  the  oxea  were  in  Mo 
Intoab  oonnty,  and  It  Is  contraded  tba^  since 
the  mortgage  was  not  filed  In  Mcintosh  coun- 
ty, Mitchell  &  Co.  would  not  have  construes 
tlve  notice  thereof,  althoue^  it  was  filed  In 
Okmulgee  county. 
Section  4032  of  onr  Statutes  reads  as  fol- 
lows: 

"The  filing  of  a  mortgage  of  personal  prop- 
erty, in  conformity  to  the  provisions  of  this  arti- 
cle, operates  as  notice  thereof  to  all  Bubsequent 
purcbasera  and  incumbrancers  of  so  much  of 
said  property  as  Is  at  the  time  mentioned  in  the 
preceding  section  located  In  tbe  county  or  coun- 
ties wherein  such  mortgage  or  authenticated 
copy  thereof  is  filed:  Provided,  that  when  a 
mortgaged  chattel  is  moved  into  this  state,  or 
from  one  county  to  another,  any  previous  filing 
of  the  mortgage  shall  not  operate  as  notice  as 
against  subsequent  creditors,  purchasers,  mort- 
gagees or  Incumbrancers  lut  a  l<mger  period 
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than  one  hundred  and  twenty  days  after  sach 
removal,  but  inch  mortgase  mutt  be  reiUed  in 
the  county  to  which  the  cnattal  is  removed  aad 

in  which  it  is  permanently  located." 

In  the  case  of  Ames  Iron  Works  v.  Chinn, 
16  Tex.  Civ.  App.  88.  38  S.  W.  247,  a  Texas 
statute  substoutlaUy  the  saiae  as  the  above 
was  applied  by  the  Supreme  Court  of  Texas 
to  a  similar  state  of  facts,  and  it  was  held 
that  tbie  filing  of  the  mortgage  lu  the  county 
to  which  the  property  was  to  be  removed  was 
proper,  and  constituted  notice  to  subsequent 
purchasers.  The  court,  in  the  syllabus  of  the 
case,  said: 

"Under  the  Act  of  1879,  relating  to  chattel 
mortgagee,  which,  in  effect,  provides  that,  where 
the  mortgage  is  recorded  in  the  county  where 
the  propertv  vas  originally,  this  registration 
will  be  valid  in  the  coonty  to  which  it  may  be 
removed,  for  four  months,  against  all  persons, 
but  after  that  time  the  mortgagee  most  register 
the  mortgage  in  the  coonty  to  which  the  pn^ 
erty  was  removed,  the  registration  of  the  mort- 
gage in  the  county  to  which  the  property  was 
removed  constitates  notice,  though  the  mortgage 
has  not  before  been  registered  at  all. 

"Where  a  chattel  mortgage  has  been  filed  for 
r^istratton  in  a  county  to  which  the  pcopwty 
mortgaged  is  destined,  bat  before  its  anriyal 
there,  toe  mortgage  need  not  be  withdrawn  and 
refiled  after  the  arrival  of  the  property." 

We  thlnlc  the  filing  of  the  mortgage  In  Ok- 
mulgee county  was  a  substantial  compliance 
with  the  statute. 

The  judgment  Is  affirmed.  All  the  Justices 
concur. 


BRENNAH  et  al.  r.  HUNTER  ft  aL 

(No.  8471.) 

(StVKme  Court  of  Oklahoma.   April  9,  191S.) 

(SpUdbut  »y  a«  Oowt.) 

1.  Minks  and  Minxbau  «s»78(Q  —  On.  and 
Gas  Lease— PosrazTURE. 

Ordinarily  the  lessor  in  an  oil  and  gas  lease 
fs  the  only  person  who  can  take  advantage  of  a 
provision  therein  providing  for  a  forfeiture 
thereof  for  failure  of  the  lessees  to  comply  with 
its  terms,  unless  there  is  an  express  stipulation 
that  the  lease  shall  be  void  upon  failure  to  com- 
ply with  its  terms. 

2.  MiNKB  and  MnfSBALB  4s>'re(6)— Oh.  Lbas- 

1^— ITOBIUl'DBB. 

The  lessor  is  the  on^  person  who  can  avoid 

an  oil  and  gas  lease  on  the  ground  that  It  is  ren- 
dered unilateral  by  reason  of  a  surrender  clause 
contained  therein,  and  claim  a  cancellation 
thereof  because  of  such  surrender  dauae. 

8.  Minks  and  Minbkaui  «£s»78(1)  —  On.  and 
Gas  Iieasb— GoNSTBUonoN. 
The  lease  in  question  conferred  upon  the  les- 
sees the  right  to  go  on  its  premises  and  search 
for  oil  and  gas  within  the  initial  period,  and  to 
commence  operations  within  that  time,  and  con- 
tinue same  with  reasonable  diligence  until  It 
was  determined  whether  the  preoiiseB  were  bar- 
ren or  oil  and  gas,  or  either  of  them  were  found 
thereon  in  puing  quantities,  and,  while  the 
leasees  acqalred  no  vested  estate  in  the  premis- 
es, yet  they  had  the  right  to  the  possession  of 
the  land  to  the  extent  reasonably  necessary  to 
perform  the  cAlig ations  imposed  upon  them  by 
the  terms  al  the  base. 


4.  Minks  and  Minbbals  4s»78{1)— Oil  and 
Gas  Lxasc—Potskssion. 

After  oil  and  gas  or  either  of  them  are  found 
upon  the  leased  premises  in  paying  quantities, 
the  lessees  thereby  acquired  a  vested,  though  lim- 
ited, estate  in  the  leased  premises  for  the  pur- 
poses named  in  the  lease,  and  are  entitied  to  be 
protected  in  the  exercise  of  their  rights  accord- 
ing to  the  terms  and  conditions  of  their  contract, 
unless  the  lease  has  been  forfeited  for  a  viola- 
tion of  some  of  its  terms  or  has  been  aband(Hied 
by  them. 

5.  Mines  and  Minebals  €=978(1)— Oil  and 
Gas  LeASB— Constbuction. 

An  oil  and  gas  lease  is  not  a  grant  of  the 
oil  and  gas  that  is  in  the  ground,  but  of  such 
part  thereof  as  the  lessee  may  £nd,  and  pasaes 
no  estate  tiiat  can  be  the  subject  of  an  ejectment 
or  otiier  real  action. 

Error  from  District  Court,  Mclntoedi  Coun- 
ty;  R.  W.  Hlgglna,  Judge. 

Action  by  Josephine  Hill  and  WUltam 
Brennan  against  Frank  J.  Hunter  and  oth- 
ers. Judgment  for  defendants,  and  plain- 
tiffs bring  error.  Affirmed. 

Brook  &  Brook,  of  Muskogee,  for  plaln- 
tlfCs  in  error.  Malcolm  E.  Bosser,  of  Mus- 
kogee,  and  William  M.  Matthews,  of  Okmul- 
gee, for  defendants  Lu  error. 

HABDT,  J.  Josephine  BlU  and  WUllam 
Brennan  commenced  an  action  in  the  dis- 
trict court  of  Mcintosh  county  to  cancel  and 
annul  an  oil  and  gas  lease  executed  by  plain- 
tiff HUl  on  certain  lands  situated  In  said 
countgr  to  Frank  J.  Hunter,  J.  A.  English, 
and  S.  W.  Caudle.  The  court  made  findings 
In  fsTor  Gi  defendants  upm  all  issues  Join- 
ed, whereupon  plaintiffs  filed  motion  for  new 
trial,  which  was  overruled.  By  leave  of 
court  plaintiff  HUl  dismissed  ber  petition 
without  prejudice,  and  Judgment  was  ren- 
dered In  favor  of  defendants  and  against 
plaintiff  Brauum,  who  brings  the  case  here. 
Joining  HIU  as  plaintiff  in  error,  who  files 
motion  to  advance  and  afiirm  the  judgment. 

It  is  urged  for  reversal  tb&t  the  court  err- 
ed, first,  In  not  holding  there  was  failure  of 
coiudderatl<m  moving  from  defoidants  to 
plaintiff  HUli  second,  In  not  holding  that 
the  lease  executed  by  Hill  to  defendants  had 
been  abandoned;  third,  In  not  holding  that 
the  lease  was  unilateral  and  showed  upon 
Its  fiice  a  lack  of  mutuality  betwem  the  con- 
tracting parties:  and,  fourth,  In  not  holding 
that  the  terms  of  the  lease  had  been  violated 
in  that  the  advance  gas  rentals,  as  provided 
therein,  amounting  to  $200  per  year,  had 
not  been  paid. 

The  brief  of  plaintiff  in  error  was  appar- 
ently prepared  and  ffied  on  the  theory  that 
Hill  was  urging  a  reversal  of  the  case,  as 
she  Is  named  in  the  brief  as  plaintiff  in  error, 
and  no  mention  is  made  therein  of  the  fact 
that  she  had  dismissed  her  petition  in  the 
trial  court  without  prejudice,  and  was  here 
urging  an  afflrmanoe  of  the  judgment  appeal- 
ed from. 

tU  Ordinarily  the  lessor  Is  the  only  perwni 
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who  can  take  advantase  of  a  prorisdon  fn 
a  lease  prorldlng  Cor  a  forfeiture  tbereof 
for  failure  of  the  lessee  to  comply  with  Its 
terms,  unless  there  Is  an  express  stipulatloii 
In  the  lease  that  same  shall  be  null  and  Told 
upon  failure  of  the  lessee  to  comply  with 
its  terms.  Gohn  t.  Clark,  48  OkL  WO,  ISO 
Pac  467,  L.  R.  A.  1916B,  686. 

[2]  And  likewise  the  lessor  Is  the  only  per- 
son who  can  urge  that  a  lease  Is  unilateral 
by  reason  of  the  presence  of  a  surrender 
clause  therein,  and  claim  a  cancellation  of 
the  lease  because  the  lessee  in  a  subsequent 
lease  cannot  urge  the  Invalidity  of  a  prior 
lease  for  that  reason.  Beaiman  t.  Dux  Oil 
&  Gas  Co.,  166  Pac.  199. 

[3-S]  But  assuming  that  plaintiff  Brennan 
Is  In  position  to  urge  a  review  of  the  findings 
of  fyict  by  the  court,  the  Judgment  should  be 
affirmed;  for,  upon  an  examination  of  the 
record,  we  are  unwilling  to  say  that  the  find- 
ings of  the  trial  court  are  against  the  <^ear 
weight  of  the  evidence. 

The  lease  to  Hunter  and  assodates  was 
dated  February  18,  1914,  and  required  the 
lessees  to  commence  development  within  90 
days  thereafter.  The  lease  did  not  contain 
a  provision  for  delay  In  development  by  the 
payment  of  rentals  such  as  la  usually  con- 
tained in  oil  and  gas  leases.  Development 
was  commenced  within  90  days,  and  a  well 
Completed,  In  which  gas  was  found  in  pay- 
ing quantities,  and,  according  to  the  terms 
of  the  lease,  Hunter  and  his  associates  paid 
to  Bill  $200  as  rental  upon  said  veil  for  a 
period  of  12  months. 

The  court  having  found  in  favor  of  defend- 
ants, and  plaintiff  Hill  having  acquiesced  in 
that  Judgment,  the  question  is  now  presented: 
What  are  the  rights  of  Brennan  under  his 
lease  as  against  Hunter  and  associates?  The 
lease  from  Hill  to  Hunter  and  associates 
conferred  on  the  lessees  the  right  to  go  on 
the  premises  and  search  for  oil  within  the 
initial  period,  and  to  commence  (^)eratlons 
within  that  pieriod,  and  continue  same  until 
it  was  determined  whether  the  premises 
were  barren,  or  oil  and  gas,  or  either  of 
them,  were  found  thereon  in  paying  quanti- 
ties, and,  while  tiie  lessees  acquired  no  vest- 
ed estate  In  the  premises  prior  to  the  dis- 
covery of  oil  and  gas,  yet  tb^  had  the  right 
to  the  possession  of  tile  land  to  the  extent 
reasonably  necessary  to  perform  tiie  obliga- 
tions imposed  upon  them  by  the  terms  of 
the  leasa  Frank  Oil  Ok  v.  Bellevlew  Oas  & 
OU  Ca.  29  Okl.  719,  119  Pac  260.  43  L.  R 
(N.  B.)  487. 

In  this  case  possession  was  dellTered  to 
them  and  operatLona  oommenoed,  and  a  well 
drilled  In  whieh  gas  was  firand  In  paying 
qnantitieB,  and  the  loseea  thereto  acqaired 


a  vested,  tboi^  Umltod.  estate  In  the  lands 
for  the  purpoaea  named  In  the  lease,  and  are 
entitled  to  be  protected  in  tiie  exerdae  of 
their  rights  according  to  ttie  terms  and  con- 
ditlona  of  their  contract,  unless  the  lease  has 
been  forf^ted  for  a  violation  of  some  of  its 
terms,  or  has  been  abandoned  by  them,  neither 
of  which  contlngendea  has  occurred  accord- 
ing to  the  findings  of  the  court.  The  views 
above  expressed  are  sustatoed  by  the  great 
weight  of  authority,  if  not  by  the  nnanlmous 
opinions  of  the  courts.  Petroleum  Co.  v.  Coal 
Co.,  89  Tenn.  381,  18  S.  W.  65;  Lowther  Oil 
Co.  V.  Mlller-Sllby  OU  Co.,  53  W.  Va.  607, 
44  S.  E.  433,  97  Am.  St  Rep.  1027;  Venture 
OU  Co.  v.  Fretts,  152  Pa.  457,  25  AH.  732; 
Harris  v.  Ohio  OU  Co..  67  Ohio  St  118,  48 
N.  B.  502;  Carr  v.  Huntington  Light  St 
Fuel  Co.,  33  Ind.  App.  1,  70  N.  E.  652 ;  Head- 
ley  V.  Hoopengamer,  60  W.  Va.  626,  66  S. 
B.  744;  Undlay  v.  Raydure  (D.  C.)  239  Fed. 
928;  Doddridge  County  OU  &  Gas  Co.  t. 
Smith  (C.  O.)  154  Fed.  970;  D4ckey  v.  Goffey- 
vUle  Vitrified  Brick  &  Tile  Co.,  60  Kan.  106, 
79  Pac.  398;  Richlands  OU  Oo.  t.  Bforrlsa, 
.  108  Va.  288,  61  S.  E.  762. 

Beside  the  lease  under  which  plaintiff 
Brennan  claims  contains  a  surrender  clause 
by  the  terms  of  which  said  plaintiff  may  at 
any  time  upon  the  payment  of  $1,  surrender 
said  premises,  and  r^leve  himself  from  any 
obligation  under  the  lease;  and,  this  being 
true,  his  lease  Is  unilateral,  and  is  such  a  one 
as  a  court  of  equity  wlU  refuse  to  enforce,  and 
wlU  not  furnish  the  basis  for  an  action  in 
ejectment  or  other  real  action.  Kolachny 
V.  Gaibreath,  26  Okl.  772,  110  Pac.  002,  38 
li.  B.  A.  (N.  S.)  451;  Brown  v.  Wilson,  160 
Pac.  94.  L.  R.  A.  1917B,  1184 ;  HUl  OU  ft 
Gas  Co.  V.  White,  157  Pac.  710. 

A  simUar  situation  was  presented  in  Kol- 
achny T.  Gaibreath  et  al.,  supra.  The  lease 
under  which  Kolachny  claimed  was  executed 
on  May  7.  1904,  by  SalUe  Garrett  Scott,  the 
original  allottee,  and  was  duly  filed  tot  rec- 
ord, but  was  never  approved  by  the  Sec- 
retary of  the  Interior.  Thereafter  Scott  sold 
the  premises  to  Severs,  who  wecated  a  lease 
to  Gaibreath  and  others.  KolacAmy  bronght 
an  action  to  canc^  the  lease  held  by  Gai- 
breath and  associates,  and  to  restrain  them 
from  developing  the  land,  and  to  pern^t  him 
to  operate  under  his  lease.  This  was  held  to 
amount  to  a  spedflc  pOTformanoe  In  equity, 
and  tiie  r^ef  was  denied.  Brown  WHson 
Is  not  in  conflict  witix  tiie  boldlnic  In  Kol- 
achny V.  Gaibreath  et  al..  fbr  in  that  case 
Ruhl  and  wife,  who  were  the  owners  of  the 
premises,  were  pUlntUCs  In  action  to  have 
a  forfeitnie  of  the  premises  Judicially  de- 
clared. 

The  Judgment  Is  afflimed. 
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SOUTHWESTERN  SUBETY  INS.  CO.  et  aL 
V.  DIETRICH.    (No.  8543.) 

(Sajwenie  Coort  of  Oklahoma.   April  9,  1918.) 

(SvHalua  hjf  the  Oovrt.) 

Appeal  and  Ebbor  «=>5e7(2)— Pebfection  of 
"Wbit  of  Ebbob— Motion  to  Dibviss. 
Where  due  notice  is  p.vm  of  the  time  and 
place  that  a  case-made  will  be  presented  to  the 
trial  judge  for  settlement  and  signature,  the 

Earty  upon  whom  snch  notice  Is  served  cannot 
jnore  the  same,  or  treat  it  as  a  nullity,  al- 
uougb  the  time  fixed  therein  for  presenting 
SQch  case  to  the  judge  for  settleinent  and  sign- 
ing may  be  at  a  time  earlier  than  it  conld  prop- 
erlj  be  settled  and  signed  and  when  the  trial 
judge,  in  the  absence  of  the  party  u^n  whom 
■nch  notice  has  been  served,  and  without  ob- 
jection from  him,  or  from  any  other  person, 
settles  and  signs  Bach  cftse-made  whai  present- 
ed to  Um,  and  nothing  fortfaer  Is  done  In  re£er> 
enoe  fliereto,  the  Supreme  Ooart  will,  in  the 
absence  of  other  irregularities,  treat  the  case 
as  valid  and  will  not  permit  same  to  be  ques- 
tioned in  the  absence  of  a  showinf  that  appli- 
eati<»  was  mads  to  tbe  trial  jadgs  to  allow  ths 
time  to  which  snch  party  was  entitled  by  tbe 
order  and  that  by  reason  of  the  fitilnre  of  the 
court  or  judge  to  grant  such  time  the  party 
was  prevented  from  auggesting  amendments 
whidi  ha  wonld  have  suggested  and  was  wtitled 
to  hBT*  considered  in  nie  settiemsnt  of  wadi 


Tnmer  and  Kane,  3J.,  diasoiting: 

Error  from  District  Conrt,  Oaddo  Oonn^ ; 
Will  Unn,  Judge. 

Action  between  tbe  Southwestoiii  Surety 
Insurance  Company  and  others,  and  Lotsle 
B.  Dietrich.  There  was  a  Judgment  for  the 
latter,  and  tbe  former  bring  error.  On  mo- 
tion to  dismiss.  Motion  denied. 

6.  A.  Paul,  of  Oklahoma  City,  and  Dyke 
BalUnger,  ot  Mlamlf  for  plidntlffs  In  error. 
Ia  B.  MoKnlgb^  of  Anadarko,  for  defendant 
In  error. 

HARDT,  J.  This  case  comes  on  to  be 
beard  npon  motion  to  dtemlsa  appeal  filed 
herein  November  24.  1917.  Tte  groands  ot 
tbe  motion  are  tbat  the  case-made  is  a  nulli- 
ty because  it  was  settled  and  signed  In  the 
absence  of  defendant  in  error  and  ber  attor- 
ns without  their  ccmsent  and  prior  to  tbe 
exi^tlon  of  tbe  time  fixed  for  tiie  sugges- 
tion of  amendments  thereto.  Judgment  waa 
rendoed  on  Mar  27,  1917,  and  aa  tbe  same 
dar  motion  for  new  trial  was  filed  and  over- 
ruled and  an  extension  of  90  days  waa  slant- 
ed in  which  to  prepare  and  serve  case-made, 
and  10  days  tiiereafter  to  suggest  amend- 
ments, same  to  be  settled  and  signed  on  S 
daya^  notice.  Angmt  8,  1917,  an  order  was 
made  granting  an  additional  60  days*  time 
In  wbidi  to  prepare  and  serve  case-made,  and 
three  days  after  tbe  service  of  same  In  whlcb 
to  suggest  amendments.  The  case  was  served 
S^tember  22,  1917,  and  on  September  28th 
notice  was  served  that  same  would  be  pre- 
sented to  the  trial  Judge  for  setUement  and 
signing  on  October  2, 1^17,  on  which  day  the 


case  was  settled  and  signed  without  an  ap> 
pearance  or  waiver  by  defendant  In  error  or 
her  attorney. 

Prom  the  facts  stated  it  Is  seen  that  the 
time  for  serving  the  case  under  the  order  of 
extension  made  August  8th  did  not  expire 
until  October  12,  1917,  and  the  case  was  In 
fact  settled  and  signed  October  2, 1917,  which 
was  10  days  before  the  expiration  of  the  time 
fixed  by  the  order  within  which  same  should 
be  served  and  13  days  before  the  expiration 
of  the  time  allowed  to  suggest  amendments. 
It  further  appears  that  there  was  no  appear- 
ance by  defendant  in  error  In  person  or  by 
attorney;  no  amendments  were  suggested 
n«r  any  waiver  filed  In  her  bdialf.  The  time 
in  which  to  suggest  amendments  under  tbe 
order'  began  to  run  from  tbB  ezplratlMi  of 
tbe  time  allowed  in  irtiicb  to  prepare  and 
serve  case-made,  and  not  from  tbe  actnal 
service  thereto  Cnnunlngs  v.  l^te,  147  Pac. 
304.  And  this  was  so  even  though  the  order 
directed  that  the  amendments  dkould  be  sug- 
gested within  10  days  from  tbe  time  of  the 
service  Instead  of  from  the  expiration  the 
time  fixed  in  tbe  order  in  which  service 
might  be  had.  Memphis  Steel  Oonst.  Go.  v. 
Hutchinson,  147  Pac,  771;  Frey  v.  McCune, 
163  Pac.  109.  unison  v.  Aranlgan  (recently 
decided  and  not  yet  offldally  r^orted),  168 
Pac.  819. 

Under  some  previous  holdings  of  this  court 
a  case-made  thus  settled  and  signed  Is  a 
nullity  and  presents  nothing  to  the  Supreme 
Court  for  review,  but  we  think  this  holding 
should  be  modified  to  tbe  extent  of  saying 
that  such  a  case-made  is  irregular  but  not 
void.  It  is  a  well-estaUished  rule  that  a 
Judgment  rendered  upon  service  of  summons 
made  for  a  time  lew  than  that  required  or 
befbre  the  day  named  In  the  summons  by 
which  defendant  is  required  to  answer  is  not 
void  but  Irregular,  and  unless  attacked  in  a 
manner  provided  by  law  wlU  be  upheld. 
Freeman  on  Judgments,  S  135;  Black  on 
Judgments.  §  85 ;  White  v.  Crow,  etc.,  et  aL, 
110  U.  S.  183,  4  Sup.  Ct  71,  28  L.  Ed.  113; 
NelSCTi  T.  Becker,  14  Kan.  509;  Foster  v. 
Markland  Dodge  &  Moore,  37  Kan.  ^,  14 
Pac  462. 

Go  we  say,  with  reference  to  the  action  of 
the  trial  Judge  In  the  settlement  and  signing 
of  a  case-made,  where  due  notice  ia  given  of 
tbe  time  and  place  that  same  will  be  present- 
ed to  such  Judge  for  settlement  and  slgnar 
ture,  the  party  npon  whom  such  notice  Is 
served  cannot  liKnore  tbe  same  or  treat  it  aa 
a  nullity  altbougb  the  time  fixed  therein  for 
presenting  each,  case  to  the  Judge  for  settie- 
ment  and  signing  may  be  at  a  time  earlier 
than  it  could  properly  be  settled  and  signed, 
and  where  tbe  judge  of  the  court,  In  tbe  ab- 
sence of  the  party  upon  whom  such  notice 
has  been  served  and  without  objection  from 
him  Gt  from  any  other  person,  setties  and 
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signs  snch  case-made  when  presented  to  him, 
and  nothing  further  Is  done  In  reference 
thereto,  this  court  will,  In  the  absence  of 
other  Irregularities,  treat  the  case  as  valid 
and  will  not  permit  the  party  to  qoestlon 
same  In  this  court  In  the  absence  of  a  show- 
ing that  an  application  was  made  to  the  trial 
judge  to  allow  the  time  to  which  the  party 
was  entitled  under  the  order  and  that  by 
reason  of  the  failure  of  the  court  to  grant 
such  time  the  party  was  prevented  from  sug- 
gesting amendments  which  he  would  have 
suggested  and  was  entitled  to  have  consid- 
ered In  the  settlement  of  each  case.  Gross 
T.  Funk  et  al.,  20  Kan.  655 ;  Thomson  v.  Me- 
ridian Life  Ins.  Co.  of  IndlauapoUs,  Ind.,  36 
S.  D.  175,  153  N.  W.  993. 

We  are  of  the  opinion  that  the  true  rule 
is,  and  we  bo  declare  It  to  be,  that  where  a 
case-oiade  Is  settled  and  signed  by  the  trial 
judge  prior  to  the  time  it  might  properly  be 
settled  and  signed  upon  notice  duly  given  of 
the  time  and  place,  and  no  appearance  Is 
made  or  amendments  suggested,  or  objec- 
tions offered  by  the  party  upon  whom  the 
notice  was  served  that  the  case-made  is  not 
a  nullity,  but  at  most  the  action  of  the  trial 
court  Is  merely  an  Irregularity  which  could 
be  corrected  upon  application,  by  the  party 
interested,  to  the  trial  court 

The  motion  to  dismiss  is  therefore  over- 
ruled. All  the  Josticeg  concur,  except  KANE 
and  TUBMEB,  33.,  who  dissent. 


OHIGAGO.  B.  I.  ft  P.  RT.  CO.  T.  LOCKE. 
(No.  7998.) 

(Supreme  Court  of  Oklahoma.   April  10,  1918.) 

(BtfUaliu  by  the  Oovrt.) 

1.  JvenoEB  OF  THB  Pbaob  ^IS^Bkvibw 
or  JuDOiciNT— BCbihods. 

There  are  two  procedures  for  the  review  of 

a  judgment  of  a  justice  of  the  peace  court:  (1) 
By  appeal  to  a  county,  superior,  or  district 
court  to  be  tried  de  novo  upon  both  questioiiB  of 
law  and  fact;  (2)  by  a  review  u^od  questions  of 
law,  upon  a  bill  of  exceptions  and  petition  in  er- 
ror. 

2.  Jdbtxcbs  or  thb  Peace  •b>145(1)— Judo- 

MENT— Review. 
A  review  of  a  judgment  of  a  Justice  of  the 
peace  court  by  a  county,  superior,  or  district 
court,  upon  questions  of  law,  ma^  be  presented 
by  a  bill  of  exceptions  and  petition  in  error, 
regardless  of  the  amount  of  such  judgment 

Commissioners'  Opinion,  Dlvlrion  No.  1. 
Error  from  District  Court,  Leflore  Connty; 
W.  H.  Brown,  Judge. 

Action  by  T.  A.  Locke  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
From  a  Judgment  for  plaintiff  and  from  an 
order  dismissing  its  appeal,  defendant  brings 
error.  RereiKd  and  remanded,  wttb  inatmc- 
tions. 

Kent  W.  Shartel,  of  Oklahoma  City,  and 
C.  O.  Blake,  R.  J.  Roberts,  and  W.  H.  Moore, 


all  of  El.  Reno,  for  plalnUff  in  error.  Bag- 
well &  Ellerbee,  of  Poteau,  for  defendant  in 
error. 

COLLIER,  C.  A  judgment  was  rendered 
April  7,  1915,  in  a  justice  court,  against  the 
plaintiff  in  error,  and  In  favor  of  the  defend- 
ant In  error,  A>r  the  sum  of  $15,  and  the 
plaintiff  in  error  attempted  a  review  in  a 
district  court  of  said  judgment,  by  filing  in 
said  district  court  a  petition  in  error,  togeth- 
er with  a  bUl  of  exception,  which  contained 
a  hlstorj)  of  the  case  as  had  in  the  justice 
court,  including  the  finding  of  the  justice 
court,  which  was  duly  certified  to  by  the  said 
Justice.  A  summons  was  duly  Issued  oat  of 
the  district  court,  and  served  on  the  defend- 
ant Id  error,  l^iereafter  the  defendant  in 
error  filed  a  motion  to  dismiss  in  the  district 
court  "the  attempted  appeal,"  which,  formal 
parts  omitted.  Is  as  follows : 

"Comes  now  the  plaintiff,  T.  A.  Locke,  and 
moves  the  court  to  cUsmisB  the  attempted  appeal 
in  this  case  for  the  following  reasons,  to  wit: 

"(1)  Because  this  court  has  no  jurisdiction  to 
hear  and  determine  the  matters  in  controversy 
Id  this  suit,  for  the  reason  that  the  amount  in- 
volved la  less  than  920,  and  tiie  Jodgment  ob- 
tained thereon  in  justice  court  Is  for  a  sum  less 
than  $20,  and  that  said  judgment  is  final  and 
the  matters  therein  decided  is  now  res  jadicata. 

"(2)  Because  tbere  is  no  mode  of  procedure 
provided  by  law  in  tUs  state  whereby  a  Judg- 
ment obtaioed  in  Justice  court  for  a  less  sum 
than  $20,  and  where  the  amount  In  controversy 
was  less  than  said  amount,  can  be  appealed  or 
otherwise  reviewod  in  the  district  court  by  peti- 
tion in  error,  as  is  attempted  in  this  case." 

Thereafter  on  the  23d  day  of  Noveml>er, 
1915,  the  cause  came  on  for  hearing  on  said 
motion  to  dismiss,  said  motion  was  sustain- 
ed, to  which  action  of  the  court  the  plaintiff 
in  error  then  and  there  excepted,  and  per- 
fected an  appeal  to  this  court  The  defend- 
ant in  error  filed  a  motion  to  dismiss  this 
appeal,  which  said  motion,  being  without 
merit,  is  overruled. 

There  is  only  one  error  assigned:  "That 
the  court  erred  in  dismissing  the  action  of 
the  plaintiff  in  error." 

[1]  That  a  party  aggrieved  may  have  the 
proceedings  of  the  justice  of  the  peace  court 
reviewed  by  a  district  court  upon  a  bill  of 
exceptions  and  petition  In  error  ds  not  an 
open  question  In  this  Jurisdiction,  such  pro- 
cedure being  upheld  by  several  decisl<m8  of 
this  court 

Section  5450,  Revised  Laws  1910,  provides : 
"Bills  of  exception  may  be  made  and  signed  in 
any  case  tried  before  a  justice  of  the  peace, 
whether  the  action  be  tried  by  a  jury  or  by  the 
justice,  and  such  bill  may  be  signed  at  any  time 
within  ten  days  from  the  day  on  which  judg- 
ment is  given  in  the  action,  and  not  there- 
after." 

There  Is  no  statute  limiting  the  amount  of 
Judgment  In  which  a  review  by  bill  of  excep- 
tions and  petition  In  error  may  be  had  of  a 
judgment  of  a  justice  of  the  peace  court. 

Section  5456,  Revised  Laws  1910,  provides 
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for  a  review  of  a  Judgment  of  a  Justice  of  the 
peace  conrt  upon  qnesUmB  of  law  by  bill  of 
exceptions  and  petition  In  error*  In  any  case. 

[3]  If  tbere  Is  an  am;>arent  conflict  In  the 
law  gOTerolng  review  of  judgment  of  the 
Justice  of  peace  court,  upon  bill  of  exceptions 
and  petition  In  error,  and  an  appeal  from  the 
Justice  of  the  peace  court  to  be  tried  de  novo, 
It  is  the  doty  of  this  court  to  reconcile  said 
conflict,  if  possible,  and  find  a  field  of  oper- 
ations for  both  of  said  laws. 

"It  is  a  cardinal  rule  In  the  construction  of 
Statntes  tliat  tbe  intention  of  the  Legislature, 
when  ascertained,  most  Kovem,  and  that  to  as- 
certain the  intent  all  the  various  provisions  of 
legislative  enactments  upon  the  particular  sub- 
ject should  be  construed  together  and  given  ef- 
fect OS  a  whole."  Board  of  Oom'rs  of  Creek 
County  et  al.  v.  Alexander,  Stete  l^easurer, 
1S9  Pac  311. 

"In  the  construction  of  statutes,  harmony,  not 
confusion,  is  to  be  sought.  Oonflicts  between 
different  provisions  of  the  statute  are  not  to  be 
held  to  exist,  if  harmony,  by  any  reasonable 
construction  of  them,  can  be  discovered.  The 
true  rule  has  often  been  said  to  be  that  where 
two  acts  or  parts  of  acts  are  reasiHiably  sus- 
ceptible of  a  construction  that  will  fcive  eSect 
to  both  and  to  the  words  of  each,  without  vio- 
lence to  either,  it  should  be  adopted  in  prefer- 
ence to  one  which,  though  reasonaUe,  leads  to 
the  concludcHi  that  there  Is  a  conflict.  There  is 
no  conflict  between  different  provisions  of  a  stat- 
ute if  there  is  a  reasonable  meaning  of  the 
words  used,  considering  the  manner  of  their  use, 
which  will  bring  them  into  harmony.  Sachett 
et  al.  T.  Bose,  154  Fac.  1177,  L.  B.  A.  iai6D, 
820. 

[1]  We  ate  not  nnmlndfnl  that  this  ooart 
by  nnmenms  decisions  (WlUooghby  t.  Sum- 
mers. 162  Fac  206;  Donlng  Inv.  Oo.  v. 
Blakemore,  162  Pac.  201 ;  Barnes  et  al.  t.  0. 
B.  Onart  Grain  Co.,  158  Pac.  441)  has  held 
that  an  appeal  will  not  lie  to  a  judgment  for 
leas  than  $20,  but  we  do  not  think  that  these 
holdings  are  fatal  to  a  review  by  bUl  of  ex- 
ceptions and  petition  in  error  of  a  Judgment 
of  a  JufUce  of  the  peace  court,  where  the 
amount  of  a  judgment  sought  to  be  recovered 
Is  less  than  $20,  as  section  i5466.  Revised 
Laws,  supra,  provides:  **In  any  case  such 
review  may  be  had." 

We  are  therefore  at  the  opinion  that  tbe 
right  of  review  of  a  Judgment  of  a  Justice 
of  the  peace  court  by  a  petition  In  error  and 
bill  of  exceptions  may  be  prosecuted  regard- 
less of  tbe  amount  invt^ved  In  the  Judgment 
rendered  In  said  Justice  of  the  peace  court. 
The  trial  court  committed  reversible  error  in 
dismissing  the  proceedings  dismissed. 

This  case  Is  reversed  and  remanded  upon 
the  authority  of  Faust  v.  Fenton,  166  Pac 
731,  Talley  v.  Manpln,  166  Pac.  734,  L.  R.  A. 
1917F,  012,  and  McCnUough  v.  Boot,  166  Pac. 
735,  with  Instructions  to  set  aside  the  order 
dismissing  said  proceeding  for  review  of  said 
judgmoit  rendered  the  Justice  of  peace 
court,  and  to  proceed  to  hear  and  determine 
the  same. 

PER  CURIAM.  Adopted  In  whole. 


DBAKB  et  aL  T.  HIGH  et  aL    (No.  8488.) 
(Supreme  Conrt  of  Oklahoma.   March  12, 1918. 
Behearing  Denied  April  23,  ISIS.) 

(Syllahus  Itv  the  Oowrt.) 

1.  MOBTOAQES  «=386(3)— FOBEOLOSUBK— DU- 

BE8S— Evidence. 
The  evidence  in  this  case  is  examined,  and 
held,  that  the  finding  of  the  trial  court  that  the 
note  and  mortgage  sued  upon  were  procured  by 
duress  ia  sustained  by  the  evidence. 

2.  Abateueht  and  Revival  *=»56— Causbb 
OF  Action  Which  Subvive— Dueess. 

Where  the  execution  of  a  mortgage  is  pro- 
cured by  duress,  and  the  maker  thereof  dies, 
his  or  her  heirs  may  sat  up,  in  an  action  to 
foreclose  eaid  mortgage,  the  defense  of  duress, 
or  such  heirs  may  maintain  an  action  for  the 
cancellation  of  said  mortgage  on  said  ground. 

Commissioners'  Opinion,  Division  No.  3. . 
Error  from  District  Court,  Gralg  County; 
Preston  S.  Davis,  Judge. 

Action  by  Arthur  F.  Drake  against  B.  C. 
High  and  others.  From  the  Judgment  plain- 
tiff and  defendant  Kannle  H.  Neale  bring 
error.  Affirmed. 

A.  D.  Neale,  of  Ghetopa,  Kan.,  and  George 

B.  Denison,  of  Vlnlta,  for  plaintiffs  in  error. 
F.  O.  Martin,  of  Chetopa,  Kan.,  and  George 
P.  Fogle,  of  Vlnlta,  for  defendant  In  error 
W.  J.  High.  W.  H.  Komegay,  of  Vlnlta.  ftw 
defendant  In  error  C.  E.  High. 

PBYOB,  C.  This  action  was  commenced 
on  the  20th  day  of  December,  1914,  in  the 
district  court  of  Craig  county  by  A.  F.  Dralce 
against  C.  E.  High,  W.  J.  High,  B.  J.  Drake, 
L.  W.  Clai^,  Nannie  M.  Neale,  C.  D.  Murdock, 
E.  L.  BlaslDgame,  U  Houck,  aiid  J.  V.  Foster, 
to  recover  on  a  promissory  note  and  to  fore- 
close a  certain  real  estate  mortgage  given  to 
secure  the  same. 

The  petition  states  in  substance:  That  on 
the  2Sth  day  of  June,  1913,  one  Sarah  E. 
High  and  C.  B.  High  executed  their  prom- 
issory note  to  E.  J.  Drake  for  the  sum  of 
$396.19,  due  two  years  from  date,  Ijearing 
Interest  at  10  per  cent  per  annum  from  ma- 
turity. That  before  matyrlty  plaintiff,  A.  F. 
Drake,  purchased  said  note  from  B.  J.  Drake 
for  value.  The  said  E.  J.  Drake  indorsed 
said  note  to  the  plaintiff,  A.  F.  Drake,  as 
follows:  "Pay  to  the  order  of  A.  F.  Drake, 
without  recourse.  EX  J.  Drake."  That,  at  the 
time  of  the  execution  of  said  note  the  said 
Sarah  E.  High,  to  secure  the  payment  there- 
of gave  the  said  E.  J.  Drake  a  real  estate 
mortgage  on  the  N.  %  of  the  8.  B.  and 
the  N.  %  of  the  N.  B.  %  of  section  83,  town- 
ship 20,  range  20,  In  Craig  county,  Okl.  That 
the  note  is  due  and  unpaid.  The  petition  fur- 
ther alleges  tbat  Sarah  E.  High  died  after 
the  execution  of  said  note  and  mortgage  leav- 
ing as  her  surviving  heirs  the  defendants 

C.  E.  High  and  W.  J.  High ;  that  the  defend- 
ant L.  W.  ClaK)  holds  a  prior  mortgage  on 
tbe  N.  ^  of  the  S.  B.  U  above  securing  the 
payment  of  $360 ;  and  that  Nannie  M.  Neale 
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holds  a  mortgage  on  a  portion  of  the  above- 
d escribed  property.  The  defendaotB  C.  V. 
Murdoch  and  E.  J.  Drake  made  default,  and 
defendants  Blaslngame  and  Houck  tailed 
to  file  disclaimers,  and  are  therefore  elimi- 
nated from  the  case. 

The  defendant  W.  J.  High  ffled  bis  answer 
denying  the  allegations  of  the  petition  ex- 
cept  Bticb  matters  as  were  admitted  in  his 
answer.  He  denies  that  Sarah  B.  High  was 
the  owner  of  the  S.  E.  %  of  section  33,  town- 
ship 29,  range  20;  he  alleges  that  he  is  a 
citizen  of  the  Cherokee  Nation  of  one-eighth 
Indian  blood ;  that  said  land  was  allotted  to 
him  as  his  proportionate  share  of  the  lands 
of  said  Nation;  he  admits  that  on  the  28th 
day  of  June.  1913,  he  executed  a  deed  to  his 
mother  Sarah  E.  High,  on  said  land,  but 
alleges  that  said  deed  was  never  delivered 
or  recorded  during  the  Ufe  of  bis  mother. 
He  further  alleges  that  at  the  time  of  the  ex- 
ecution of  said  deed  he  was  a  minor  un- 
der the  age  of  21  years.  He  further  alleges 
that  there  was  no  consideration  passed  from 
his  mother  to  him  for  said  deed.  He  further 
sets  up  several  transactions  between  himself 
and  Drake,  wherein  E.  J.  Drake  had  ad- 
vanced him  mcmey  during  his  minority, 
amounting  to  the  sum  of  $244.68 ;  be  alleges 
that  the  note  and  mortgage  were  iMtNiaied 
from  bis  mother  by  means  of  fraud  and  du- 
ress; he  alleges  that  the  mortgage  was  a 
cloud  upon  his  and  his  brother's  title  to  the 
land  of  bis  mother  and  asked  that  same  be 
canceled. 

Defendant  Nannie  M.  Neale  filed  her  an- 
swer setting  out  that  she  was  holder  for 
value  and  Id  good  faith  of  a  certain  prom- 
issory note  given  to  C.  D.  Murdock  by  the 
said  Sarah  E.  High,  due  in  two  years  from 
date,  and  that  said  note  was  secured  by 
mortgage  given  by  said  Sarah  E.  BUCh  to 
said  Murdock  on  the  S.  E.  ^  of  section  83, 
township  29,  range  20,  and  asked  for  Judg- 
ment on  said  note  and  foredosare  of  said 
mortgage. 

The  defendant  W.  J.  High  filed  his  answer 
alleging  that  the  execution  of  said  note  and 
mortgage  was  procured  by  means  of  toiud, 
threats,  and  duress,  and  without  any  con- 
sideration whatever,  and  that  the  defendant 
Nannie  M.  Neale  had  knowledge  of  the  want 
of  consideration  and  the  fraud;  also  alleges 
that  the  said  Murdock  had  advanced  him 
money  while  he  was  a  minor  at  various  times 
and  procured  the  execution  of  said  note  and 
mortgage  from  his  mother  by  having  bim 
(W.  J.  High)  arrested  and  by  means  of 
threats  made  by  his  agent  and  a  peace  oflicer 
that  they  would  send  blm  to  the  penitentiary 
unless  his  mother  executed  said  note. 

The  answer  of  O.  E.  High,  In  so  I&t  as 
material  to  this  case,  Is  the  same  as  that 
of  W.  J.  High,  niere  is  no  contrition  made 
as  to  the  validity  of  the  note  and  mortgage 
<tf  L.  W.  Clapp. 

The  cause  was  tried  to  the  court  with  the 
InterventlCHi  of  a  jury,  and  the  court  mder- 


ed  its  Judgment  in  favOT  of  the  defendants 
W.  J.  High  and  G.  fi.  High,  with  the  excep- 
tion that  Jj.  W.  Clapp  was  given  Judgment 
for  the  amount  of  his  note  and  Judgment 
foreclosing  a  mortgage  (m  tbe  N.  of  the 
S.  O.  H  of  section  33,  township  29,  range 
20,  the  allotment  of  Sarah  E.  Hi^.  From 
this  Judgment  the  idalntUI^  A.  F.  Drake,  and 
the  defendant  Nannie  M.  Neale  appealed. 

The  assignment  of  error  urged  on  appeal 
the  plalnUffs  In  error  may  be  stated  g«i- 
erally  that  the  finding  of  the  court  Is  not 
sustained  1^  the  evidence.  So  far  as  the 
mortgage  on  the  N.  %  of  the  N.  E.  M  is  con- 
cerned, there  can  be  no  contention  as  to  Its 
being  void.  This  land  was  a  portion  of  the 
allotmait  of  W,  J.  High,  a  citizen  by  blood 
of  the  Cherokee  Nation,  and  it  is  undisputed 
that  he  was  a  minor  at  the  Ume  he  executed 
the  deed  to  his  mother.  TUs  btiog  true,  it 
makes  no  difference  whether  or  not  the  deed 
was  delivered  and  recorded,  the  deed  being 
TOid  and  conveying  no  title  to  the  land;  as- 
suming that  the  same  was  properly  executed 
and  delivered,  the  mortgage  given  by  Sarah 
E.  High  as  to  this  portion  of  the  land  la  ab- 
solutely void. 

[1]  That  threats  of  Imprisonment  and  pros- 
ecution of  a  child  made  to  the  parent  for 
the  purpose  of  procuring  the  execution  of 
a  note  and  mortgage  or  other  Instrument 
constitutes  duress  Is  too  well  settled  to  re- 
quire discussion.  Anderson  v,  Kelley,  156 
Pac  1167;  Harrls-Idpsltz  Co.  v.  Oldham, 
155  Pac  865;  WilUamson-Halsell-FraBler  C!o. 
V.  Ackerman,  77  Kan.  602,  94  Pac.  807,  20 
L.  R,  A.  (N.  S.)  484.  A  thorough  examina- 
tion of  the  evidence  as  dlscloaed  by  the  rec- 
ord establishes  the  following  facts:  That 
Sarah  E.  High  lived  with  her  son,  W.  J. 
High,  in  the  town  of  Chetopa,  Kan.  That 
she  was  a  citizen  of  the  Cherokee  Nation 
by  blood,  also  was  W.  J.  High,  and  the 
lands  in  controversy  here  were  Uielr  re- 
spective allotments.  That  W.  J.  High  had 
bad  various  transactions  while  a  minor 
with  E.  J.  Drake,  the  payee  in  the  note 
for  ¥396.19,  on  which  suit  is  brought  by 
plaintiff,  A.  F.  Drake,  and  C  D.  Murdodi, 
the  payee  in  the  other  note  In  the  sum  of 
$672,  on  which  Nannie  M.  Neale  seeks  recov- 
ery, whereby  they  had  advanced  him  various 
sums  of  mon^  for  which  be  executed  bis 
note  and  gave  mortgages  on  both  personal 
and  real  estate.  All  of  these  transactions 
occurred  while  the  said  W.  J.  High  was  a 
minor.  That  on  or  about  the  28th  day  of 
June,  1913,  A.  D.  Neale,  acting  as  an  attorney 
and  agent  of  E.  j.  Drake,  filed  information 
against  W.  J.  High  and  had  the  said  High 
arrested  by  the  constable,  R.  B.  Bhodee. 
That  the  said  Neale  wait  to  the  residence 
of  Sarah  B.  High  accompanied  said  officw, 
and  Iqr  threats  made  to  Sarah  E.  High  that 
they  would  send  her  son,  W.  J.  High,  to  the 
peEdtenttai7»  and  that  by  promise  if  she 
would  execute  said  note  and  mortgage  the 
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whfde  matter  would  be  dropped,  and  tbere 
would  be  do  further  prosecution  ot  said  W.  J. 
High,  procured  the  execution  of  the  note  and 
mortgage  to  E.  J.  Drake.  That  the  said 
Neale  was  acting  as  agent  and  attorney  of 
Ej.  J.  Drake.  The  evidence  further  shows 
that  the  said  Sarah  E.  High  was  a  decrep- 
it old  Indian;  that  she  waa  very  feeble, 
both  physically  and  mentally. 

The  note  and  mortgage  made  to  G.  D. 
Mnrdock  were  procured  by  the  same  parties, 
NeaJe  and  Rhodes,  constable,  through  the 
same  method,  and  by  the  same  means  of 
fntad  and  duress.  It  appears  that  as  soon 
as  the  execntUm  ot  these  notes  and  mort- 
gages was  jMmnred  the  said  W.  J.  High  was 
released  from  custody  and  the  prceecutlons 
immediately  dropped  and  nothing  further 
ever  heard  of  them.  Both  notes  and  mort- 
gages were  given  for  the  claims  of  E.  J. 
Drake  and  C.  D.  Murdock  claimed  against 
her  minor  son,  W.  J.  High,  and  without  far- 
ther consideration  wbaterer.  The  evidence 
further  shows  that  Neale  not  only  acted  as 
agent  for  the  K^yees  of  said  notes  in  pro- 
curing the  necutlon  of  the  same^  but  he  was 
the  ag^t  of  the  parchaser  In  the  n^K>tla- 
tion  for  the  same;  that  Nannie  M.  Neale  is 
the  wife  of  A.  D.  Neale  and  that  he  pnr- 
chased  the  note  which  she  holds  himself  for 
her  as  her  agent;  that  A.  T.  Drake  is  a 
brother  of  B.  J.  Drake;  and  the  evidence 
shows  that  A.  D.  Neale  was  acting  as  agent 
and  attorney  for  both  of  the  Drakes  in 
the  purported  sale  of  the  note  from  B.  J. 
Drake  to  A.  F.  Drake.  The  said  Neale  had 
full  knowledge  of  the  means  and  methods 
used  to  procure  the  execution  of  said  notes 
and  mortgages;  The  evidence  shows  that 
there  never  was  any  delivery  of  the  note 
by  E.  J.  Drake  to  A.  F.  Drake. 

Weighing  the  evidence  surrounding  the  ex- 
ecution of  these  notes  and  mortgages  by  Sarah 
B.  High  by  the  rule  laid  down  1^  section 
899,  Rev.  Laws  1910,  "consent  is  deemed  to 
have  been  obtained  through  one  of  the  causes 
mentioned  In  the  last  section,  only  It  would 
not  have  been  given  had  such  cause  not  ex- 
isted" (referring  to  duress),  there  is  not  the 
least  doubt  left  in  the  mind  after  consider- 
ing the  circumstances  that  Sarah  R  High 
would  have  executed  said  notes  and  mort- 
gages in  the  absence  of  the  fraud,  duress, 
Intimidation,  and  impositions  practiced  upon 
her  by  the  agent  of  the  payees  and  mort- 
gagees accomimnled  by  the  peace  officer.  The 
plain  fact  of  the  case  is  there  can  hardly 
be  conceived  a  case  of  duress  which  Is  con- 
summated with  BO  many  aggravating  cir- 
cumstances. The  acts  perpetrated  In  the 
procuring  and  execution  of  these  notes  and 
mortgages  are  not  only  fraud  In  the  very  high- 
est degree,  but  they  have  all  the  earmarks 
of  compounding  felonies.  The  circumstances 
in  the  case  reasonably  establish  that  the  pur- 
ported negotiation  of  the  notes  is  a  sham  for 


the  purpose  of  placing  them  in  the  hands  of 
apparent  innocent  holders,  that  the  collection 
of  the  same  might  be  enforced  and  the  fraud 
commenced  In  the  execution  of  these  notes 
might  be  finally  consummated.  Giving  all 
the  evidence  and  the  circumstances  as  dis- 
closed by  the  record  a  full  and  fair  ccmsld- 
eratlon,  we  cannot  say  that  the  lower  court 
erred  in  Its  flndlngs  of  foot,  and  ther^ore 
the  findings  of  the  lower  court  must  be  sus- 
tained. 

[2]  The  plaintiffs  in  error  make  the  further 
contention  that  the  defense  of  divess  la  a 
defense  strictly  personal  to  Sarah  E.  High, 
and  that  her  hein  cannot  Interpose  the  same. 
In  this  contention  there  is  no  merit  The 
roles  governing  the  defense  of  duress  are 
the  same  as  In  other  frauds,  and  where  the 
ezeciiti<»L  of  an  Instrument  had  been  procur- 
ed by  frand,  durras^  or  undue  influmce,  and 
the  person  defranded  dies,  hex  <a  Ms  heirs 
or  representatlTes  may  Interpose  snclt  de- 
fuse when  the  instrument  is  attenqited  to 
be  enforced  in  legal  proceedings,  or  they 
may  maintain  an  action  for  the  cancellation 
on  the  ground  of  tmud,  duress,  <a  undue  in* 
flneoce.  Brown  t.  Brown,  02  Kan.  660,  64 
Pa&  699 ;  Trabody  t.  Trabody,  137  CaU  172, 09 
Paa  968;  14  Cyc  147. 

Therefore  the  JnOgmoit  of  the  trial  court 
should  be  affirmed 

PER  OGBIAM.    Adopted  In  whole. 


POWBLIi  T.  ADXiER.   (No.  7784.) 

(Supreme  Oourt  of  Oklahoma.  March  12, 1918. 
Rehearing  Denied  April  23,  1918.) 

(Synabut  fiy  the  OowrL) 

L  TBUarTS€=>92^— ConBTBUOnVE— PUBCHASB 

OK  Realty  bt  Agent— Frauds,  Statute  op. 
Where  one  asaomes  to  act  as  the  agent  of 
another  in  the  purchase  of  real  estate,  and  by 
the  terms  o£  a  parol  agreement  between  them 
the  agent  is  to  pay  for  the  same  with  his  own 
money  aod  cause  the  property  to  he  conveyed  to 
his  principal,  but  in  violation  of  his  agreement 
causes  the  same  to  be  conveyed  to  himself  and 
refuses  to  convey  the  property  to  his  principal, 
An  action  may  be  maintained  in  eqni^  to  com- 
pel him  to  do  so,  and  the  same  Is  not  vlthia  the 
statute  of  frauds. 

2.  Specisio  Pebfobhahob  ^»1S— Abujtt  to 

PEBtrOBU. 

While  a  court  of  eguity  may  enforce  con- 
tracts made  by  the  parties,  it  cannot  make  new 
and  different  contracUi  ana  compel  the  perform- 
ance of  them.  In  thia  case,  in  view  of  the  fact 
that  the  principal  is  not  in  a  position  to  com- 
ply with  the  contract  made  with  the  agent, 
that  is,  to  issue  to  him  stock  in  the  company  for 
the  property  which  the  agent  was  to  buy  for  it, 
a  judgment  of  the  court,  directing  the  agent  to 
convey  the  property  to  the  principal  upon  the 
payment  of  the  purchase  pru»  to  him,  eannot 
be  sustained. 

Commissioners*  Opinion,  Divl^on  No.  8. 
Brror  from  District  Court,  Murray  County; 
F.  B.  Swank,  Judge. 
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Suit  by  Ike  Adler,  receiver  of  the  United 
Mining  &  Milling  Company,  a  corporation, 
against  Isaac  E.  Powell  to  establish  a  trust. 
Judgment  for  plaintiff^  and  defendant  brings 
error.  Reversed. 

Ames,  Chambers,  Lowe  &  aichardaon.  ot 
Oklahoma  City,  tor  plaintiff  in  error.  Oea 
M.  Nlchola<m,  ot.  Su^nr,  tor  defendant  In 
error. 

HOOKER,  O.  Prior  to  the  faU  of  1912 
the  United  Mining  &  Milling  Company,  a 
corporation,  was  engaged  in  the  operation 
and  derelopment  of  a  mine  near  Davis,  Okl. 
There  were  a  number  of  stockholders  and  di- 
rectors, and  about  the  time  given  above,  ow- 
ing to  unsuccessful  business,  it  was  conclud- 
ed to  close  the  mill  located  upon  the  lease 
then  owned  by  the  company,  and  about  the 
1st  of  January,  1918,  the  directors  convened 
tor  the  purpose  ot  discussing  ways  and 
means  wliereby  the  business  of  the  company 
might  be  mwe  properly  operated.  The  plain- 
tiff in  nror  waa  present  at  tliat  meeting;  he 
beiiv  a  BtotMbtAder  and  presumed  to  occupy 
the  posItioB  of  associate  manago:  of  the  en- 
terprise. No  record  of  this  meeting  was 
kept,  but  the  testimony  of  those  presoit  con- 
clusively establishes:  ^Cliat  the  plaintiff  In 
error  and  anotlier  made  to  tlie  directors  of 
the  company  a  pn^KMltion  that.  If  they 
would  increase  the  capital  stock  ot  the  com- 
pany fnmi  fSO^OOO  to  $100,000,  and  deliver 
to  them  the  iucr^ise.  th^  would  pay  certain 
debts  of  the  corporation,  erect  a  mill  upon 
the  property  leased  by  it,  and  in  addition 
thereto  would  purchase  the  fee  in  said  prop- 
erty for  the  corporation.  This  proposition 
was  accepted  by  the  company,  and  It  was 
agreed  that  the  plaintiff  In  error  would  go 
to  Oklahoma  and  purchase  said  property  for 
the  corporation,  make  provisions  for  the 
erection  of  the  mill  and  the  adjustment  of 
the  Indebtedness  of  the  company,  and  that 
the  corporation  would  Increase  its  capltiii 
stock  to  $100,000,  and  deliver  to  the  plain- 
tiff in  error  and  his  associates  the  capital 
stock  agreed  upon.  That  thereupon  the 
plaintiff  In  error  went  to  Davis,  Okl.,  carry- 
ing a  letter  of  introduction  from  one  of  the 
directors  present  to  the  cashier  of  a  bank 
at  Davis,  Okl.,  and  informed  the  cashier  of 
said  bank  that  his  mission  at' Davis  was  to 
purchase  this  property  for  his  company.  The 
plaintiff  In  error  acquired  an  option  upon 
this  property  in  his  own  name,  and  In  a  short 
time  thereafter  consummated  this  deal  by  tak- 
ing a  deed  to  the  property  In  his  own  name 
Instead  of  the  corporation,  and  refused  to 
convey  it  to  the  company,  although  request- 
ed by  it  so  to  do.  Thereafter  a  receiver  was 
appointed  to  take  charge  of  the  assets  of  this 
company,  and  said  receiver  instituted  this 
action  In  March,  1914,  allying  In  ills  peti- 
tion the  Acts  as  outlined  above,  and  ten- 
dering to  the  plaintiff  In  error  the  amount 


of  money  expended  by  him,  and  praying  Qiat 
the  company  be  adjudged  the  owner  of  ttie 
equitable  title,  and  that  the  plaintiff  in  er- 
ror, as  the  holder  ot  the  le^I  title,  be  d^ 
Glared  a  trustee  tor  said  company,  an&  that 
he  be  compelled  to  convey  the  same  to  the 
company.  The  answer  of  the  plaintiff  in 
error  ctmslsted  of  a  general  deniaL 

UpcBi  the  trial  of  this  cause  the  lower  court 
gave  a  Judgment  In  fevor  of  the  defendant 
in  error  and  a^lnst  the  plaintiff  In  error, 
declaring  the  plaintiff  in  oror  a  trustee  ot 
said  property,  and  directing  lilm  to  make  • 
convince  to  the  OKupany  upon  the  pay- 
ment of  erane  of  the  money  expended  by  him 
in  the  purchase  thereof.  Ftom  this  Judgment 
the  defendant  has  aiQ)ealed,  and  has  aBeIg]i> 
ed  the  following  reasons  why  fbe  Judgment 
rendered  is  erroneous:  First,  ttiat  tlie  con- 
tract set  out  in  the  plaintiff's  petition  and 
established  by  the  evidence  was  witliln  the 
stetote  of  frauds;  second,  that  by  reastm  of 
the  failure  of  the  corporation  to  increase  ito 
capital  stock,  It  is  impossible  for  the  court 
to  specifically  enforce  the  agreement  between 
the  parties  by  the  delivering  of  certain  stock 
In  the  COTnpany  to  the  plaintiff  In  error,  and 
that  to  require  the  plaintiff  In  error  to  ac- 
cept the  amount  of  the  purchase  money  In- 
stead of  the  stock  In  the  corporation  would 
be  the  substitution  of  a  new  and  entirely 
different  contract. 

Plaintiff  In  error  asserts  that  the  legal 
question  involved  in  proposition  No.  1  Is  gov- 
erned by  the  fifth  subdivision  of  section  941 
of  Revised  Laws  of  1910,  which  reads: 

"Fifth.  An  agreement  for  the  leasing  for  a 
longer  period  than  one  year,  or  for  the  sale  of 
real  property,  or  of  an  interest  tberrin;  and 
such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  tw  charged,  is  iovalid,  unless  the 
authority  of  the  agent  be  in  writing,  subscrib- 
ed by  the  party  aooght  to  be  charged." 

And  in  support  thereof.  Sugden  on  Ven- 
dors, p.  438,  is  quoted: 

"Where  a  man  merely  employs  another  person 
by  parol,  as  an  agent  to  buy  an  estate,  who  buys 
it  for  himself  and  denies  the  trust,  and  no  part 
of  the  purchase  money  is  paid  by  the  prinapal, 
and  there  is  no  written  agreement,  he  cannot 
compel  the  agent  to  convey  the  estate  to  him,  as 
that  would  be  directly  in  the  teeth  of  tiie  atafr* 
ute  of  franda,  even  if  the  agent  be  afterwards 
convicted  of  perjury  in  denying  the  trust." 

Also  Story  on  Equity,  1 1201a,  Is  relied  up- 
on which  Is  as  follows: 

"But  the  doctrine  is  strictly  limited  to  cases 
where  the  purchase  hag  been  made  in  the  name 
of  one  person  and  the  purcliase  mt)uey  baa  been 
paid  by  another.  For,  where  a  man  employs  an- 
other person  by  parol  as  an  agent  to  buy  an 
estate  tor  him,  and  the  latter  buys  it  according- 
ly in  bis  own  name,  and  no  part  of  the  purchase 
money  is  paid  by  the  principal  there,  if  the 
agent  denies  the  trust  and  there  is  no  written 
agreement  or  document  establishing  it,  ha  can- 
not, by  a  suit  in  equity,  compel  the  agent  to  ctm.- 
vey  the  estate  to  him;  for.  as  has  been  truly 
said,  that  would  be  decidedly  in  the  teeth  m 
the  statute  of  frauds." 

Also  Brown  on  Statute  of  Frauds  ^th  Ed> 
1 96a,  18  cited: 


1T2  FAGIFIO  RDPOBTBB 


Digitized  by 


1 


ona^  powiBUi 

"  *  *  *  It  has  been  stated  to  be  the  law 
that,  where  one  man  employs  another  b;  parol 
as  a?ent  to  bay  an  estate  for  him,  and  the  lat- 
ter buys  tt  in  his  own  name,  with  his  own  mon- 
ey, and  denies  the  agency,  the  one  who  employed 
hiia  cannot,  by  a  suit  in  equity,  compel  a  con- 
veyance of  the  estate ;  for  that,  it  is  said,  would 
be  decidedly  in  the  teeth  of  the  statute  of 
frauds.  The  case  pat  is  not  that  of  an  agree- 
ment that  one  par^  shall  take  title  in  his  own 
name,  and  pay  his  own  money,  and  afterward 
convey  to  the  other,  for  that  is  evidently  a  con- 
tract to  transfer  an  interest  in  land  which  one 
of  them  is  afterwards  to  obtain.   •   •  • 

See.  also,  Kellum  v.  Smith,  33  Pa.  158; 
Taliaferro  v.  Taliaferro,  6  Ala.  404 ;  Raub  v. 
Smith,  61  Mich.  543,  28  N.  W.  676,  1  Am. 
St.  Rep.  619;  Bobbins  v.  Kimball,  55  Ark. 
414,  18  S.  W.  457,  28  Am.  St  Bep.  45;  Bui> 
den  V.  Sheridan,  36  Iowa.  125,  14  Am.  Bep. 
605. 

The  authorities  above  cited  sastaln  the 
proposition,  in  order  for  a  resulting  trust  to 
be  established,  the  consideration  must  be 
advanced  by  a  person  who  claims  under  such 
trust,  and  that  no  resulting  trust  can  be  creat- 
ed where  the  purchase  mon^  Is  adronced 
and  the  Utle  taken  In  the  party  advancing 
the  money. 

(1]  It  Is  admitted  that  the  plaintiff  In  er- 
ror used  his  own  money  In  making  the  pur- 
chase of  this  property.  Now,  Is  this  case 
within  the  statute  of  frauds?  We  think  not. 
Under  the  evidence  here  a  (iuty  was  dele- 
gated by  the  corporation  to  Powell  which  he 
was  to  exercise  for  the  betterment  of  the 
company.  This  duty  Involved  the  ezendse  of 
good  Caltb,  trnst  and  confidence.  His  mission 
was  to  purdiase  this  properly  fw  tbe  com- 
pany in  order  that  It  mlj^t  own  thd  tea  to 
the  prc^ter^  upon  whieh  It  then  had  a  lease; 
be  betrayed  this  trust  and  violated  the  con- 
fidence that  the  directors  of  the  company 
had  reposed  In  him  wben  he  was  sent  upon 
this  mission.  Clark  ft  Skyles  on  the  law  of 
Agency.  toI.  1,  p.  907,  says: 

"It  is  well  settled  that  an  agent  occupies  a 
fiduciary  relation  towards  his  principal,  and  that 
be  is  bonnd,  in  the  execution  of  the  agency,  to 
act  in  the  most  perfect  good  faith  and  with  loy- 
alty to  the  interests  of  his  principal ;  and  so 
secniloasly  is  this  principal  guarded  that  all  de- 
partures from  it  are  esteemed  frauds  upon  the 
confidence  bestowed.   *   •   • » 

And  at  page  009  thereof  it  Is  said: 

"Good  faith  and  loyalty  to  a  principal's  in- 
terest requires  of  an  asent  that  he  shall  not  take 
advantage  of  his  position,  and  the  confidence  re- 
posed in  bim,  to  deal  with  the  principal's  prop- 
erty, duriuR  the  coarse  of  his  agency,  so  as  to 
make  a  profit  out  of  it  himself,  beyond  his  law- 
ful  compensation.  All  profits  accruing  from  the 
•abSect-matter  of  agency  properly  belong  to  the 
principal,  and  it  is  a  fraud  npoo  the  latter  for 
the  agent  to  deal  with  or  use  the  proper^  so 
as  to  take  these  profits,  or  a  part  thereof,  to 
hhnselt   •   •  •» 

And  at  page  019  thereof.  It  is  said: 
"It  Is  also  a  well-settled  riile  that  if  an  agent 
undertakes  to  purchase  property  for  bis  princi- 
pal, he  cannot  be  permitted  to  deal  in  tbe  mat- 
ter of  that  agency  for  his  own  benefit  and  upon 
his  own  account;  and  if  he  purchased  such 
property  for  himself,  and  takes  a  conveyance 
thereto  in  his  own  name,  without  his  principal's 
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knowledge  or  consent,  he  will  be  considered  in 
equity,  although  he  makes  such  purchase  with 
his  own  money,  m  holding  it  in  trust  for  his 
principal,  and  will  be  ordered  to  convey  it  to 
the  principal,  upon  a  proceeding  in  equi^  for 
that  purpose,  accompanied  by  a  repayment  or 
tender  of  the  amount  of  pondiase  mosey.  *  •  •** 

And  at  page  022  thereof  It  Is  said: 
"There  Is  some  conflict  in  the  cases,  however, 
as  to  the  effect  of  the  statute  of  frauds,  where 
an  agent  authorized  to  purchase  land  purchases 
it  in  his  own  name  and  takes  title  to  himself. 
In  some  cases  it  is  held  that  a  trust  in  favor  of 
the  principal  will  not  arise,  unless  the  agree- 
ment between  tbe  principal  and  agent  is  in  writ- 
ing, or  unless  the  consideration,  or  some  definite 
part  of  it,  which  was  paid  for  the  land,  is  fur- 
nished by  the  principal  at  the  time  of  the  pur- 
chase, and  a  subsequent  payment  will  not  suf- 
fice. Or,  in  other  words,  if  the  agreement  be- 
tween the  parties  is  not  In  writing  or  no  part  of 
the  purchase  money  is  fomisbed  by  the  princi- 
pal at  the  time  of  the  purchase,  and  the  agent 
purchases  the  property  in  bis  own  name,  the 
principal  cannot  compel  the  agent  to  conv^  the 
property  to  him,  by  showing  1^  parol  that  the 
purchase  was  made  for  his  benefit  or  on  Us  ac- 
count. Some  of  these  cases  base  their  decisions 
more  on  the  ground  that  a  resulting  trust  does 
not  arise  in  such  cases,  and  hence  it  cannot  be 
«iforced.  •  •  •  But,  the  better  opinion  seems 
to  be  that  the  statute  of  frauds  cannot  be  invok- 
ed as  a  defense  by  the  agent,  In  such  cases,  for 
the  reason  that  a  court  of  ednity  will  not  per- 
mit the  statute  of  frauds  to  oe  used  as  an  in- 
stromuit  of  fraud,  and  for  the  further  reastm 
that  wh«i  a  person,  through  the  influence  of 
confidential  relation  acquires  title  to  property, 
obtains  an  advantage  which  he  cannot  conscien- 
tiously retain,  the  court,  to  prevent  the  use  of 
confidence,  will  grant  relief." 

See  authorities  dted  at  note  200,  on  page 
924. 

Mechem  on  Agency  (2d  Gd.)  p.  860,  lays 
down  the  rule  as  follows: 

"An  agent,  instructed  to  purchase  property 
for  his  principal  and  relied  upon  to  buy  in  the 
principal's  name  and  for  his  direct  account,  will 
not  be  permitted,  without  his  principal's  knowl- 
edge and  consent,  to  become  tbe  purchaser  of 
the  same  property  for  himself.  If  the  property 
be  land  and  is  purchased  with  the  principal's 
money,  the  agent  wiU  clearly  be  a  trustee  ;  and, 
even  though  he  purchased  with  bis  own  money, 
he  will  nevertheless  be  considered  as  holding  the 
property  In  trust  for  his  principal,  and  the  lat- 
ter, upon  repaying  or  tenaering  him  the  amount 
of  the  purchase  price  and  his  reasonable  com- 
pensation, may,  by  prior  proceeding  in  equity, 
compel  a  conveyance  to  himself.   •   •  • 

In  Rose  v.  Hayden,  85  Kan.  106,  10  Pac. 
554,  67  Am.  Bep.  145,  it  is  said: 

**In  this  state,  the  action  of  ejectment  is  an 
equitable  remedv  as  well  as  a  legal  remedy,  and 
in  such  action  tlie  party  holdint;  tbe  paramount 
title,  whether  legal  or  equitable,  or  both,  or 
partly  one  and  partly  the  other,  may  recover. 
The  only  question,  then,  for  us  to  consider  in 
this  case  is.  Which  has  the  paramount  title  to 
the  property  in  controversy,  the  plaintiff,  or 
the  defendant?  That  the  defendant  with  his 
partner  was  the  agent  of  the  plaintiff  to  carry 
on  negotiations  for  the  purchase  of  the  lots  in 
controversy  for  the  plaintiff  there  can  be  no 
question,  and  but  little  question  as  to  the  na- 
ture and  character  of  the  agency.  The  defend- 
ant, with  his  partner,  was  simply  to  carry  on 
negotiations  for  the  purchase  of  the  lots,  under 
the  directions  and  mstructions  of  tbe  plaintiff 
and  for  the  plaintiff.  Under  such  circumstanc- 
es, could  the  defendant  purchase  tht  property 
for  himself,  in  his  own  name  and  with  his  own 
money,  and  take  the  title  to  himself,  without  be 
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comine  a  trustee  for  the  plaintiff,  at  the  option 
of  the  plainhff,  and  holding  the  legal  title  to 
the  proijerty  merely  in  trust  for  the  plaintiff, 
and  until  the  plaintiff  shoi^d  repay  nim  the 
amount  which  he  had  expended  in  the  purchase 
of  the  property  and  reasonable  compensation  for 
his  services?  Except  for  the  statute  of  frauds, 
which  we  shall  hereafter  consider,  we  think  he 
could  not."   See  cases  cited  page  109. 

"But  can  the  statute  of  frauds  make  any  dif- 
ference? Under  tlw  authorities  dted  by  the  de- 
fendant, plaintiff  ia  error,  he  daims  that  it  not 
onl^  can  but  does.  Under  such  authorities  he 
claims  that  the  plaintiff  has  no  remedy  and  is 
not  entitled  to  any  relief.   The  following  are  the 

Srincipal  autborltieB  cited  by  the  defendant." 
ee  authorities  cited  page  108. 
"Under  the  authorities  cited  by  the  plaintiff, 
it  is  claimed  that  the  statute  of  frauds  makes  no 
difference.  It  is  claimed  that  with  or  without 
the  statute  of  frauds  a  trust  resulted  by  opera- 
tion of  law  in  favor  of  the  plaintiff,  and  that 
the  defendant  simply  holds  the  l^ai  title  to  the 
property  in  trust  for  the  plaintiff.  The  princi- 
pal authorities  dted  by  the  plaintiff  in  addition 
to  those  which  we  have  already  cited  for  him 
are  the  following:  Cbastain  v.  Smith,  30  6a. 
96;  Cameron  v.  Lewis,  56  Miss.  76;  •  *  * 
Sanford  v.  Norris.  4  Abb.  (N.  T.)  App.  Dec.  144; 
•  •  •  "  and  other  cases  cited  on  page  110. 

"The  plaintiff  in  the  present  case  does  not 
claim  to  have  any  interest  in  the  real  estate  in 
controversy,  except  such  as  arises  by  operation 
of  law.  Be  does  not  claim  any  interest  in  the 
real  estate  in  controversy  by  virtue  of  the  ex- 
press terms  of  any  contract,  written  or  oral. 
There  was  no  contract,  written  or  oral,  that 
purported  to  transfer  the  property,  or  any  inter- 
est therein,  to  the  plaintiff.  Nor  did  the  plain- 
tiff employ  the  defendant  to  take  or  bold  the 
title  to  the  property,  either  for  the  plaintiff  or 
for  the  defendant,  nor  with  or  without  the  de- 
fendant's own  money.  He  dmply  employed  the 
defendant  by  ft  simple  parol  contract  to  nego- 
tiate for  the  purchase  of  the  real  estate  for  the 
plaintiff,  and  of  course  the  plaintiff  expected  to 
pay  for  it  himself,  *  •  •  and  to  take  such 
tide  by  a  formal  and  valid  written  instrument ; 
and  when  the  defendant  took  the  title  in  the 
defendant's  own  name.  Instead  of  following  the 
terms  of  the  contract  between  himself  and  the 
plaintiff,  he  violated  the  terms  of  his  contract, 
and  abused  the  confidence  reposed  in  bim  by  the 

galntiff.  Under  the  contract  as  it  was  actual- 
made— and  it  was  a  parol  contract  which  did 
not  in  terms  give  the  property  to  the  plaintiff 
— and  under  the  facts  and  circumstances  con- 
nected with  the  contract,  and  with  the  parties  to 
the  contract,  before  and  afterward,  and  with  the 
property  is  dispute,  all  that  the  plaintiff  claims 
18  merely  that  which  results  to  him  through  the 
operation  of  law.  We  think  it  is  dear  that  sec- 
tion 5  of  the  statute  of  frauds  cannot  apply  to 
this  case.   •   •  * 

"The  principal  defect,  as  we  think,  in  the  rea- 
soning of  the  defendant  is  in  his  not  making  any 
distinction  between  trusts  or  interests  in  real 
estate  which  are  expressly  created  by  the  terms 
of  the  parol  contract  itself  and  trusts  or  inter- 
ests which  arise  from  facts  and  drcnmstances 
which  sometimes  include  a  parol  contract,  but 
which  arise  from  such  facts  and  circumstances 
only  by  Implication  or  operation  oC  law :  and 
the  authorities  which  he  dtes  are,  so  far  as 
they  are  applicable  to  this  case,  and  so  far  as 
they  maintain  the  doctrine  which  he  urges,  alike 
defective,  and,  indeed,  we  do  not  think  that  they 
trul^  state  the  law.  The  defendant  and  bis  au- 
thorities also  make  the  mistake  of  supposing 
that  the  statute  of  frauds  may  be  nsed  as  an 
instrument  of  fraud.  Such  was  not  the  inten- 
tion of  the  Legislature.  The  intention  of  the 
Legislature  in  enacting  the  statute  was  to  pre- 
vent fraud,  and  the  statute  should  be  enforced 
in  its  spirit  and  not  merdf  as  to  its  let- 
ter. •  *  • 


"In  1844.  Mr.  Story,  as  iodee  of  the  United 
States  Circuit  Court  for  the  First  Circuit,  and 
in  the  case  of  Jenkins  v.  Eldredge,  3  Story,  289, 
290  [Fed.  Cas.  No.  7,2661  uses  the  following 
language:  'It  appears  to  me  that  here  a  confi- 
dential relation  of  principal  and  agent  did  ex- 
ist; end  that,  being  once  shown,  it  disables  the 
party  from  insisting  upon  the  objection  that  the 
trust  is  void,  as  bemg  by  parol.  The  very  con- 
fidential relation  of  principal  and  agent  has  been 
treated,  as  for  this  purpose,  a  case  sol  generis. 
It  is  deoned  a  fraud  for  an  agent  to  avail  him- 
self of  his  confidential  relation  to  drive  a  bar- 
gain, or  create  an  interest  adverse  to  that  of 
his  principal  in  the  transaction  ;  and  that  fraud 
creates  a  trust,  even  when  the  agency  itsdf  may 
be,  nay,  must  be.  proved  only  by  parol.  Bart- 
lett  V.  Pickersgill,  1  Eden,  515,  s.  c.  1  Cox,  15, 
4  East,  577n,  and  Leman  v.  Whitley,  4  Buss. 
423,  are,  I  admit,  against  this  doctrine— not 
wholly,  but  to  a  limited  extent;  for  the  latter 
case  excludes  a  case  of  fraud.  But  then  Lees 
V.  Niittalt,  1  Russ.  &  Mylne,  53,  expressly  de- 
cides that  if  an  agent,  employed  to  purchase  an 
estate,  purchase  for  himself  and  on  nis  account, 
he  becomes  a  trustee  for  the  principal.  In  that 
case  the  whole  agency  and  trust  was  made  out 
by  parol,  and  the  purchase  was  from  a  third 
person.  Carter  v.  Palmer.  11  Bligh,  397.  418. 
419,  goes  the  full  length  of  the  same  proposition.* 

"Also,  Mr,  Browne,  in  bis  work  on  Frauds,  { 
96,  uses  the  following  language:  'It  seems  to 
have  been  hdd  tjiat  where,  in  a  case  of  trust 
arising  apon  an  agency,  the  defendant's  answer 
denied  the  fact  of  agency,  parol  evidence  was  in- 
admissible to  prove  it;  but  the  latter  English 
cases  favor  a  contrary  doctrine.'  See,  also, 
Browne  on  Frauds,  8  84.   •   •  ♦ 

"It  seems  to  be  admitted  by  the  defendant,  and 
also  by  the  authorities  wnich  he  cites,  that 
where  the  principal  advances  the  purchase  mon- 
ey to  the  agent,  and  the  agent  then  purchases 
the  property  in  his  own  name  and  for  himself,  a 
trust  would  result  in  favor  of  the  prindpal,  and 
the  agent  would  hold  the  property  merely  in 
trust  for  the  prindpal.  But  the  defendant 
cleima,  and  the  authorities  dted  by  bim  seem  to 
sustain  him,  tiiat  as  the  plaintiff  in  this  case 
did  not  advance  any  of  the  purchase  money,  and 
that  as  the  defendant  purchased  tiie  property 
with  his  own  money,  no  such  resulting  trust  has 
arisen  or  could  arise.  Of  course  where  the  pur- 
chase money  is  advanced  by  the  principal  to  the 
agent,  and  the  agent  then  purchases  the  proper- 
ty with  his  principal's  money,  and  in  bis  own 
name,  it  makes  out  a  stronger  case  of  resulting 
trust  than  where  the  agent  himself  advances  the 
purchase  money ;  but  the  fact  that  the  principal 
advances  the  purchase  money  cannot  be  the  con- 
trolling fact  in  the  case.  Slany  authorities  hold 
that  where  the  agent  furnishes  the  purchase 
money  with  the  consent  of  the  principal,  it  will 
be  considered  as  a  loan,  and  the  agent  will  bold 
the  property  purchased  in  trust  for  his  princi- 
pal, and  as  a  security  to  himself  for  the  money 
advanced  by  him.  Kendall  v.  Mann-  [11  Allen] 
93  Mass.  15:  Sandfoss  v.  Jones,  35  Cal.  481; 
Soggins  V.  Heard,  31  Miss.  42«.  •  •  •  This 
outstanding  adverse  title  may  be  very  good  or 
very  bad ;  but  whether  good  or  had,  the  doc- 
trine cannot  at  all  be  tolerated  that  the  agent 
may,  in  violation  of  his  duties  as  agent,,^ur- 
chase  for  himself  the  outstanding  adverse  title, 
and  bold  the  same  adversely  to  bis  principal, 
merely  because  his  principal  has  not  advanced 
the  purchase  money,  when,  in  fact,  at  the  time 
of  the  employment  of  the  agent  the  amount  of 
the  purchase  money  could  not  be  at  all  known. 
The  question  of  the  advancement  of  purchase 
money  in  such  a  case  should  not  have  much 
weight.  •  •  *  The  controlling  question  in 
this  case  is  not  whether  the  principal  advanced 
the  purchase  money  or  not  but  It  fs  whether  in 
equity  and  good  conscience  the  agent  who  in 
fact  purchased  the  property  with  his  own  money 
in  his  own  name,  in  violation  of  bis  agreement 
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with  bin  principal  and  In  abuse  of  the  confidence 
reposed  in  him  bjr  his  prindpal,  can  be  allowed 
to  retain  the  £ruits  of  his  nerfldy.  The  wtdAt 
of  authority  is,  we  think,  that  be  cannot"  See 
authorities  cited  at  page  119. 

This  court  In  the  case  of  McCaleb  t.  Mo- 
Klnley,  156  Pac.  1166,  which  was  a  suit 
brought  for  the  purpose  ot  having  a  trust  de- 
clared In  a  certain  real  estate  transaction 
wherein  the  plaintiff  and  one  Moss  entered 
Into  an  agreement  with  CSond,  the  owner  of 
the  land,  to  purchase  the  same  at  a  atlpn- 
lated  price,  and,  not  being  able  to  finance  It, 
they  entered  Into  an  oral  agreement  with 
McKlnlc^,  whereby  he  agreed  that  if  the 
plaintiff  and  Moss  would  iilaee  the  legal  title 
to  said  real  estate  in  him  as  trustee,  be  would 
ndvanoe  the  pntchase  momy,  less  a  certain 
unonnt  theretofore  paid  by  the  plaintiff, 
and,  upon  being  reimbursed,-  would  execute 
deeds  to  them  according  to  their  interest,  and 
upMi  his  failure  to  comply  with  hia  agree- 
ment, instituted  an  action  to  have  him  declar- 
ed trustee.  A  demurrer  was  filed  to  the  pe- 
tition and  was  sustained,  and  upon  an  anwal 
here  this  court  said: 

"It  seems  reasonably  clear  to  as,  from  the 
authorities  cited  by  coonael  for  plaintiff  in  er- 
ror, that  the  demurrer  to  the  petition  ought  to 
haTe  been  orerruled.  •  •  •  Rose  v.  Hay- 
den,  35  Ean.  106,  10  Pac.  554  [57  Am.  Ren. 
145]  i  •  •  •  Hayden  v.  Dannenbe^,  42  OB. 
776,  143  Pac.  859  [Ann.  Cas.  1916D,  1191]; 
Thompson  v.  McKee,  43  OH.  243,  142  Pac. 
756  [L.  R.  A.  1»16A,  621]:  •  ♦  •  Franklin 
r.  CoUey,  10  Kan.  261 ;  Weekly  t.  Sllis,  30 
Kan.  507  [2  Pac.  86].  *  *  * 

In  Hayden  v.  Dannenber^  42  Ofel.  776, 143 
Pac  859,  Ann.  Cas.  igi6D,  1191,  it  la  held: 

"Where  a  party  obtains  the  legal  title  to 
property,  not  only  by.  fraud  or  by  violation  of 
confidence,  or  of  fiduciary  relations,  but  in  any 
other  unconscientious  manner,  so  that  be  cannot 
equitably  retain  it  against  the  rightful  owner, 
equity  carries  out  its  theory  of  a  double  owner- 
ship, equitable  and  legal,  by  impressing  a  con- 
structive trust  upon  the  property  in  favor  of  the 
oat  who  is  in  good  conscience  entitled  to  it,  and 
who  ia  considered  in  equity  as  tJie  ban^lal 
owner." 

That  soui^t  here  la  to  mforee  a  constmc- 
tlve  trust,  as  appears  plainly  trom  the  alle- 
gatimis  of  the  petition.  What  a  constructive 
trust  is,  is  clearly  stated  in  1  Pomeroy's  Eq. 
Juris.  S  165,  as  follows: 

"Trtutt  Ariamff  by  Operation  of  L«w.— The 
second  great  dinsion  of  trusts,  and  the  one 
which  in  this  country  especially  affords  the  wid- 
est field  for  the  jurisdiction  or  equity  in  grant- 
ing its  special  remedies  so  superior  to  mere 
recoveries  of  damages,  embraces  those  which 
arise  by  operation  of  law  from  the  deeds,  wills, 
contracts,  act,  or  conduct  of  parties,  without  any 
express  intention,  and  often  without  any  in- 
tention, but  always  without  any  words  of  decla- 
ration or  creation.  They  are  of  two  species, 
•resulting'  and  'constructive,'  which  latter  are 
sometimes  called  trusts  ex  maleficio ;  and  both 
these  species  are  properly  described  by  the  ge- 
neric term  'implied  trust.*  Resulting  trusts  arise 
where  the  legal  estate  is  disposed  of  or  acquired, 
not  fraudnlently  or  In  violation  of  any  fiduciary 
duty,  but  the  Intent  In  theory  of  equity  appears 
or  Ui  inferred  or  assumed  fnnn  the  terms  of  the 
disposition,  or  form  of  the  accompanying  facts 
and  circumstances,  that  the  beneficicil  interest 
is  not  to  be  given  witii  the  l^al  title.  In  such 


a  case  a  trust  'results*  in  favor  of  the  person 
for  whom  the  equitable  interest  is  thus  assum- 
ed to  have  been  intended,  and  whom  equity 
deems  to  be  the  real  owner.  Constructive  trusts 
are  raised  by  equity  for  the  purpose  of  working 
out  rights  and  justice,  where  there  was  no  In- 
tention  of  the  party  to  create  such  a  relation, 
and  often  directly  contrary  to  the  intention  of 
the  one  holding  the  legal  title.  All  instances 
of  constructive  trusts  may  be  referred  to  what 
equity  denominates  fraud,'  eidier  actual  or  con- 
structive, including  acts  ot  omlsBlon  in  viola- 
tion of  fiduciary  obligationB.  If  one  obtains  the 
legal  title  to  property,  not  only  by  fraud  or  by 
violation  of  confidence  or  fiduciary  relation,  but 
in  any  other  inconsdoitious  manner,  so  that 
he  cannot  equitably  retain  the  property  which 
really  belongs  to  another,  equity  carries  out  its 
theory  of  a  double  ownership^  equitable  and  le- 
gal, by  imposing  a  constructive  trust  upon  the 
property  in  favor  of  the  one  who  is  in  good  oon- 
Bcience  entitled  to  it,  and  who  is  considered  in 
equity  as  the  beneficial  owner," 

It  la  clear,  from  what  Is  said  In  the  fore- 
going authorities,  that  Powell  in  purchasing 
the  proi>erty  for  himself,  whldi  he  had  under- 
taken to  purchase  for  the  corporation,  com- 
mitted a  breach  of  bla  fiduciary  relation,  and 
acted  In  violation  of  confidence  Imposed  In 
him  by  it  through  Its  board  of  directors. 
CNelll  V.  Otero,  15  N.  M.  707,  118  Pac.  614, 
holding: 

"2.  One  who  takes  advantage  of  his  position 
as  agent  and  representative  of  another,  and 
thereby  fraudulently  obtains  title  to  certain 
mining  claims  which  in  equity  and  good  con- 
science belong  to  his  principal,  will  be  charged 
In  equity  as  a  trustee  ex  maleficio  of  his  pnn- 
cipaL" 

And  it  matters  not  whether  the  fldsdary 
relation  be  that  of  aguit  oi  the  coiporadon, 
or  of  directors  or  other  officers  of  the  cor- 
poration, who  are  agents,  as  it  can  but  act 
through  agents ;  if  the  trust  is  betrayed  to 
gain  a  private  advantage,  equity  will  declare 
a  conatructlTe  trust,  tor  the  question  Is  not 
what  position  the  one  guilty  of  bad  fiilth 
held,  or  by  what  name  it  was  called,  but  did 
be  violate  his  fiduciary  relation  to  the  cor- 
poration, and  Its  confidence  Imposed  In  him? 
If  he  did,  a  constructive  trust  is  declared  in 
favor  of  the  one  whose  confidence  la  violated. 
This  Is  Illustrated  by  the  following:  Averell 
v.  Barber,  53  Hun,  636,  6  N.  T.  Supp.  255; 
Blake  V.  Railway  Co.,  56  N.  Y.  485 ;  De  Bar- 
deleben  v.  Bessemer  Land  ft  Improvement  Co., 
140  Ala.  621,  37  South.  511 ;  Wasatch  Mining 
Co.  V.  Jennings,  5  Utah,  386,  16  Pac.  399; 
Badger  OU  ft  Gas  Co.  v.  Preston,  152  Pac. 
383  ;  3  Clark  ft  Marshall,  Private  Corp.  p. 
2294. 

As  we  have  seen,  this  Is  a  constructive 
trust,  and  it  is  well  settled  In  this  Jurisdic- 
tion that  such  trusts  are  not  within  the  stat- 
ute of  frauds.  McCoy  v.  McCoy,  30  Okl.  379, 
121  Pac.  176,  Ann.  Cas.  19130,  146;  Bwing 
V.  E>wlng,  33  Okl.  414,  126  Pac.  811. 

Section  7267,  Comp.  Laws  of  1900,  now  sec- 
tion 6659  of  Revised.  Laws  of  1910,  recognizes 
that  trusts  in  relation  to  real  estate  may  be 
created  by  operation  of  law.  This  action  la 
one  to  de<dare  a  trust  arising  by  operatUm  of 
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law  on  account  of  facts  and  drcumatancea 
■tated  above. 

[2]  If  the  company  or  tbe  def«idant  In  er- 
ror, as  the  reprasentatlTe  of  the  company, 
was  in  a  position  to  comply  with  Its  contract 
and  isane  to  the  plaintUT  In  error  the  stock 
contemplated  by  the  agreement  between  the 
parties,  there  can  be  no  donbt  as  to  his  right 
to  compel  a  conveyance  of  this  proper^  to 
the  company,  bnt  under  the  admitted  fticts 
this  o(nnpany  Is  not  now  in  operation,  and 
It  Is  no  kaiger  In  a  posltilon  to  Issne  stock 
or  to  comply  with  fbe  agreement  made  by 
Powell  and  his  associates  with  It  This 
court  cannot  make  contracts  between  liti- 
gants—it may  enforce  the  ccmtracts  as  they 
are  made,  but  the  power  to  compel  the  par- 
ties to  perform  cmitracts  which  they  never 
entered  Into  may  well  be  doubted.  The  con- 
tract between  these  parties  contemplated  that 
Powell  was  to  buy  this  property,  pay  for  the 
same  with  his  own  money,  wUdi  he  did,  and 
he  was  also  to  erect  a  mill  and  pay  certain 
debts  of  the  company,  for  all  of  which  he 
was  to  receive  a  certain  amount  of  Btodk.  to 
be  issued  to  him  by  the  company,  and  no  part 
tiiereof  has  ever  been  issued  or  delivered, 
nor  any  otter  made  so  to  do,  nor  is  it  now 
In  a  position  to  oomplj  therewith.  But  the 
court  in  the  decree  here  did  not  attempt  to 
enforce  this  contract,  but  rendered  a  Judg- 
ment, directing  the  payment  of  the  money  in 
consideration  of  the  property  whldi  he  or^ 
dered  conveyed  to  the  recover.  This  it  could 
not  do. 

Tbe  judgment  of  the  lower  court  Is  there* 
fore  reversed. 

PBB  CUSIAM.  Ad(^ted  In  whole. 


INCOBPORATED  TOWN  OF  COMANOHB 
V.  WORKS.    (Ko.  8763.) 

(Supreme  Ooart  (tf  Oklahoma.   April  9,  1918.) 

(Si/Udbw  Ip  the  Vourt.) 

1.  Appbai.  and  Esbob  4=9171(1)— PuBADina 
«=>406(6)  —  Theory  of  Case  Below  — 
Change  on  Appeal— OBJKcnons. 

The  parties  to  an  actitm,  ha'^g  presented 
thdr  case,  or  defense,  to  the  trial  court  opon  a 
certain,  deSnite  theory,  are  bonnd  thereby  and 
vill  not  be  permitted  to  change  the  theory  of 
the  case,  either,  at  any  subseqaent  stage  in  the 
trial  court,  or  in  the  appellate  court  upon  ap- 
peaL 

2.  Appeal  and  Ebbob  «=>1001(1)— Questions 
OP  Fact— Review. 

In  actions  at  law  tbe  finding  and  verdict  of 
the  jury  upon  qnestiona  of  fact,  reasonably  sup- 
ported by  the  evidence,  will  not  be  disturbed  by 
the  appellate  court. 

8.  Elbctbicitt  *=all— Action  vob  Services 
—Verdict— SuFnciENCT  of  Evidence. 
Record  examined,  end  held,  that  tbe  verdict 
is  supported  by  the  evidence. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Stephens  County; 
Cham  Jones,  Judge. 


Action  by  O.  W.  Wcffks  against  the  In- 
corporated  Town  of  Oomandiew  Judgment 
for  the  plalntifl  and  defendant  appeals.  Af- 
firmed. 

J.  B.  Wilklnsw,  of  Duncan,  for  plaintiff 
In  error.  A.  W.  Reynolds,  of  Duncan,  and 
Chas.  L.  Moore,  of  Oklahoma  City*  for  de- 
fendant in  eoTor. 

OAI^BRAIHH,  O,  IWa  lawsuit  resulted 
from  a  disagreement  between  the  owner  <^ 
an  electric  U0xt  plant  and  the  municipal 
poration  over  an  account  for  services  tor 
lights  fumUhed  under  an  ordinance  directing 
an  ffictenslon'of  the  plant  and  an  agreement 
at  tbe  town  to  subscribe  and  pay  for  a  ca> 
tain  frambw  ot  lights  on  such  extension  as 
provided  in  the  frandiiae  under  which  the 
plant  was  eBtaollshod  and  operated.  The  de- 
fendant in  error,  as  owner  of  the  plant,  cim- 
tends  that  the  town  council  of  Oomandie  had 
ordered  him  to  make  certain  extoisions  to 
the  plant  In  the  month  of  October,  1908,  and 
agreed  to  put  up  and  pay  for  a  certain  num- 
ber ot  lights  per  block  on  such  extension; 
that  the  extension  was  made  as  directed  by 
the  ordinance  and  acccnrding  to  the  plat  fur- 
nished by  the  council,  and  maintained  from 
Decembw  1, 1908,  to  June  1,  1910;  that  the 
town  council  failed,  ne^ected,  and  refiised 
to  pay  tox  the  full  number  ot  lights  it  was 
obligated  to  subscribe  for  under  tiie  ivovi- 
slons  of  the  franchise  and  aa  it  had  agreed 
to  do;  and  that  he  bad  furnished  the  serv- 
ice and  fully  complied  with  his  part  of  the 
obligation,  and  the  town  was  indebted  to  him 
for  BosSx  services  in  the  sum  ot  f  1,120.  The 
town  answers  denying  g»ierally  and  apedfl- 
cally,  and  also  denied  liability  for  the  spe- 
cial reason  that  the  ordinance  under  which 
the  extension  of  the  plant  was  made  was  void. 
There  was  a  trial  to  the  court  and  a  Jury, 
and  a  vordict  and  Judgment  against  the  town 
for  $500,  trcHn  which  this  appeal  was  prose- 
cuted. 

In  submitting  the  case  to  the  Jury,  the 
court  in  Its  InstmctitHis  stated  the  iaaaea  as 
follows: 

"In  this  ease,  gratiemen  of  tbe  Jury,  yon  are 
Instructed  that  ir  you  find  by  a  preponderance  of 
the  evidence  that  the  plaintiff  and  defendant  en- 
tered into  an  agreement  whereby  the  light  plant 
was  to  be  extended  as  has  been  testified  to  in 
your  bearing,  and  yon  further  find  tbat  the  de- 
fendant through  its  duly  elected  and  qualified 
board  of  trustees  subscribed  for  or  agreed  to 
pay  for  a  certain  specified  number  of  lights  per 
block  Including  said  extension,  you  should  nnd 
for  the  plaintiff  and  assess  his  recovery  at  such 
sum  as  you  find  him  justly  entitled  to  under 
tbe  evidence  in  this  case,  in  no  event  to  exceed 
tbe  sum  sued  for;  or  should  you  find  that  tbe 
agreement  for  the  extension  was  made  as  alleged, 
and  that  tbe  ordinance  or  franchise  under  which 
said  electric  light  plant  was  constructed,  op- 
erated, and  maintained,  made  It  compulsory  and 
required  that  the  city  should  subscribe  for  and 
use  a  certain  specified  numbw  of  lights,  or  a 
specific  candle  power,  and  you  further  find  that 
tbe  plaistiS  fumlled  his  part  of  tbe  agreement, 
erected  aad  maintained  the  extension  as  alleged* 
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tben  70a  should  find  for  the  plaintiff  and  aasesi 
bis  recovery  at  ludi  a  sam  as  yon  find  hbn  en- 
titled to  under  the  erldenee  and  the  terms  and 
fionditions  of  the  ordinance  and  franchise,  if 
any. 

**0n  the  other  hand,  you  are  Instructed  that, 
should  yon  fail  to  find  by  a  preponderance  of  the 
evidence  that  the  agreement  between  plaintiff 
and  defendant  for  the  extension  of  said  dectric 
light  plant  was  made,  then  you  should  find  for 
the  defendant;  or,  should  yoo  find  from  all  the 
facts  and  drcnmstances  in  evidence  that  the 
plaintiff  Tolnntarily  erected  and  maintained  the 
extension  of  said  light  plant  as  haa  been  tes> 
tlfied  to  in  year  hearing  without  a  specific  agree- 
ment and  underetanding  with  the  defendant 
through  its  then  acting  council,  then  you  are  in- 
atmcted  that  he  would  not  he  oititled  to  recover 
and  yon  should  so  say  in  your  verdict." 

[1]  These  instructions  were  not  excepted 
to,  nor  were  any  special  Instructions  sub- 
mitted or  requested,  either  objecting  to  the 
theory  upon  which  the  cause  was  submitted 
to  the  Jury  or  requesting  that  it  be  submitted 
upon  some  other  theory.  The  parties  are 
therefore  held  to  have  consented  to  the  cause 
being  submitted  upon  the  issue  as  stated  by 
the  court  In  the  above  Instructions.  Wal- 
lace V.  Kllllan,  40  Okl.  631,  140  Pac.  162. 
Therefore  the  contentioa  of  the  plaintiff  In 
error  that  the  cause  was  submitted  to  the 
jury  upon  the  wrong  theory — ^that  Is,  that 
the  plaintiff's  cause  of  action,  If  any,  was 
for  damages  for  breach  of  contract  and  not 
on  account,  and  that  the  cause  should  have 
been  submitted  on  that  theory — ^must  be  de- 
nied. Home  V.  OklahMna  State  Bank,  42 
Okl.  37,  139  Pac  992. 

[2,  S]  Again,  it  is  contended  by  the  plain- 
tiff In  error  that  the  verdict  and  judgment 
were  not  supported  by  the  evidence.  An  ex- 
amination of  the  testlmooy  shows  that  there 
was  testimony  by  the  defendant  in  error, 
and  by  the  party  who  was  clerk  of  the  town 
council  at  the  time  the  extension  of  the  plant 
was  ordered,  to  the  effect  that  an  agreement 
as  craitended  by  the  defendant  in  error  was 
entered  Into  between  him  and  the  town  coun- 
dl.  The  case  was  submitted  to  the  Jury 
upon  this  sing:le  Issue.  The  verdict  was  re- 
^tonslve  to  the  issue  upon  which  the  case 
was  submitted,  and  the  same,  being  reason- 
ably suMwrted  by  the  evidence,  is  conclusive 
upon  this  appeaL  McConnell  t.  Watklns,  42 
OkL  214.  140  Paa  U67. 

The  assignment  to  the  overruling  of  the 
demurrer  to  the  evidence  is  not  well  takeo, 
for  the  reas<Hi  that  there  was  competent  evi- 
dence tending  to  support  the  contentl<m  made 
by  the  defendant  In  error,  and  that  to  the 
overruling  of  the  demurrer  to  the  first,  sec- 
ond, and  third  amended  petitions  Is  not  well 
taken,  since  no  one  was  injured  by  such  rul- 
ing, inasmuch  as  the  case  was  not  tried  upon 
any  one  at  these  pleadings,  but  upon  an 
amended  pleading  filed  without  objection,  the 
sufficiency  of  which  was  not  challenged  by 
demurrer  or  In  any  other  proper  manner. 

The  assignment  as  to  the  admission  of  In- 
competent, irrevelant,  and  immaterial  testi- 


mony does  not  raise  any  questiona  for  review 
upon  this  appeal,  since  the  objectionable  tea* 
tim<my  Is  ^ot  set  out  in  printed  Met  or 
otherwise  Identified. 

It  therefore  appears  that  no  one  of  the 
errors  assigned  are  well  taken,  and  that  the 
Judgment  appealed  ftom  shoald  be  affirmed. 

PER  ODBIABL    Adopted  in  whole. 


WAGGONER  BANK  &  TRUST  00.  T. 
DOAK.    (No.  870a) 

(Sttprone  Oonrt  of  Oklahrana.   April  9,  1918.) 

fSvUabua  by  the  Court.) 
Etidiros  «=»444^)  ~  Parol  Evidence  —  Ad- 

MISSIBILITT  TO  VABY  WbITTEN  InSTBUHENT. 
Parol  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  contract,  but  parol  evidence 
may  be  introduced  to  prove  a  separate  parol 
agreement  constituting  a  condition  precedent  to 
the  taking  effect  of  the  written  contracL 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Stetdiens  County; 
Cham  Jonea,  Judge. 

Action  by  the  Waggcmer  Bank  &  Trust 
Company  against  J.  T.  Doak.  Jud^ent  for 
deftodant,  and  plaintiff  brings  error.  Af- 
firmed. 

Robert  Burns,  of  Oklahoma  City,  for 
plaintiff  In  error.  Wwnack  &  Brown  and 
O.  Rlle^,  all  of  Duncan,  for  defendant  in 
error. 

RUHMONS,  a  The  plalntlfl  In  error, 
plaintiff  below,  brought  this  action  agaiosit 
defendant  In  error  to  recover  upon  a  prwu- 
issory  note.  The  defendant  answered,  ad- 
mitting the  execution  of  the  note,  but  alleg- 
ed that  said  note  was  given  as  part  payment 
on  the  purchase  price  of  100  shares  of  stock 
in  the  American  Home  I>ife  Insurance  Com- 
pany; that  it  was  agreed  between  defendant 
and  the  payee  of  the  note,  L.  P.  Qamble, 
that  the  pun^ase  price  of  100  shares  of 
stock,  the  sum  of  $2,650,  should  be  paid  by 
the  defendant  out  of  the  proceeds  of  a  loan 
of  $2,600  to  be  made  defendant  by  the  Amer- 
ican Home  Life  Insurance  Oompany;  that 
it  was  agreed  between  plaintiff  and  said  h. 
P.  Gamble  that.  In  the  event  said  loan  was 
not  made,  the  subscription  of  defendant  for 
said  100  shares  of  stock  should  be  canceled 
and  the  promissory  note  for  the  sum  of  $650, 
here  in  controversy,  should  be  returned  to 
the  defendant;  that  the  American  Home 
Ldfe  Insurance  Company  failed  and  refused 
to  make  the  loan  in  any  sum,  and  therefore 
the  conditions  upon  which  the  note  was 
signed  failed,  and  the  defendant  was  not 
liable  thereon.  It  was  further  alleged  that 
the  plaintiff  was  not  a  holder  in  good  faith 
of  said  note,  but  that  It  took  the  same  with 
the  notice  of  the  agreement  between  defend- 
ant and  Gamble.   At  the  trial  the  defendant 
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offered  evidence  tending  to  tdum  tbat  tbe 
note  was  executed  upon  tbe  condlthm  set 
out  In  his  answer;  that  T.  B.  Tarborough, 
tbe  Tlce  president  and  manager  of  the  plain- 
tiff, was  a  stockholder  and  treasurer  of  the 
American  Home  Life  Insurance  Company 
and  a  member  vt  the  firm  at  Stewart,  Walk- 
er &  Go.  by  whom  Lt  P.  Oamble  was  employ- 
ed as  a  stock  salesman  to.  sell  the  stock  of 
tbe  American  Home  Life  Insurance  Compa- 
ny. The  canae  was  tried  to  a  Jury,  which 
returned  a  verdict  for  the  defendant.  Judg- 
ment  being  rendered  on  said  verdict,  the 
plaintiff  brings  this  proceeding  in  error  to 
reverse  sudi  Judgment 

The  idalntlff  complains  of  the  overruling 
of  its  d«nurrer  to  the  evidence  of  the  de- 
fendant, its  motion  to  direct  a  verdict  for 
plaintiff,  and  Its  motion  for  a  new  trial, 
lliese  assignments  of  error  are  submitted 
upon  the  one  pnnn^Uon  that  the  terms  of  a 
written  contract  cannot  be  varied  by  parol 
evidence^  In  the  case  of  Tovera  v.  Parkw, 
35  Okl.  74,  128  Pac.  101,  this  court  says : 

"A  promissory  note  may  be  delivered  by  the 
maker  to  the  payee  npon  condition,  or  as  an  es- 
crow." 

In  Gamble  v.  BUey,  89  OkL  363,  135  Pac 
380,  this  court  says : 

"It  is  elementary  that  parol  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of  a  val- 
id written  instrument.  Bat  tbe  rule  is  almost 
equally  well  settled  tbat  parol  evidence  may  be 
given  to  prove  the  existence  of  any  separate  pa- 
rol agreement  constitutins  a  ccmdition  precedent 
to  tbe  attaching  of  any  obligation  under  the 
writt^  instrument;  tbis  is  not  to  vary  the 
twns  of  a  written  instrnment,  but  to  prove  tbat 
no  contract  was  ever  made;  that  its  obligation 
never  commenced." 

The  case  last  dted  is  apparently  upon  all 
fours  with  the  instant  case,  being  a  trans- 
action with  L^  P.  Gamble  for  the  purchase 
of  shares  of  stock  in  the  American  Home 
I4fe  Insurance  Company  to  be  paid  for  out 
of  the  proceeds  of  a  loan  upon  Oklahoma 
real  estate  to  be  made  by  said  American 
Home  Ufe  Insurance  Company.  In  Adams 
et  a1.  V.  Thurmcmd.  48  OkL  189,  149  Pac. 
1141,  it  Is  said: 

"A  promissory  note  may  be  delivered  condi- 
tionally, and  this  may  be  accomplished  by  a  de- 
livery to  the  payee  mmself.  witii  proper  agree- 
ment as  regards  the  conditions.  Parol  evidence 
is  not  admissible  to  vary  tbe  terms  of  a  written 
contract,  bnt  the  rule  ia  equally  well  settled  that 
parol  evidence  may  be  given  to  prove  a  s^arate 
parol  agreement  constituting  a  condition  preced- 
ent to  tlie  attaching  of  any  obligation  under 
the  written  instrument." 

Under  tills  authority  the  evidence  Intro- 
duced by  the  defendant  was  competent  to 
show  the  delivery  of  the  promissory  note  to 
Gamble  upon  condition.  There  being  suffi- 
cient competent  evidence  to  reasonably  sup- 
port the  finding  of  the  Jury  In  behalf  of  the 
d^endaut,  the  trial  court  did  not  err  in 
overruling  the  demurrer  of  plaintiff  to  de- 
fOidant's  evidence,  Its  motion  to  direct  a 


vradlct  in  its  Ulyot,  or  Ita  motion  for  a  new 
trial. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PBB  ODBIAM.    Adopted  In'  whole. 


ONE  OABILLAC  AUTOMOBILE  v.  STATE. 

(No.  9008.) 

(Supreme  Court  of  Oklahoma.    April  9,  1918. 
Dissenting  Opinion,  April  11,  1918.) 

(Sylldbui  ly  ihe  Uourt.) 

INTOXICATINO  LiQDOBS  €=»24e— SeIZUBB  AHD 
FOBFEITUKE — StATDTE—"APPUBTE  NANCE." 

An  automoMle  used  Janaary  3,  1917,  In  the 
unlawful  conveyance  of  intoxicating  liquor  in 
tile  presence  of  an  officer  having  power  to  serve 
crtnnnal  process,  was  not  subject  to  seizure  by 
such  official  and  forfeiture  to  tbe  state  under 
the  provision  of  section  3617,  Eev.  Laws  1910, 
and  is  not  an  "appurtenance'*  within  the  mean- 
ing of  tbat  secti(m,  which  provided:  "When  a 
violation  of  any  provision  of  this  chapter  (diap- 
ter  SQ.  Intoxicating  Liquors)  shall  occur  in  tbe 
presence  of  any  sheriff,  constable,  marshal,  or 
other  officer  having  power  to  serve  criminal  pro- 
cess, it  shall  be  the  duty  of  such  officer,  with- 
out warrant,  to  arrest  the  offender  and  seize  tbe 
liquor,  bars,  furniture,  fixtures,  vessels,  and  ap- 
purtenances thereunto  l>donKing  so  unlawfidly 
used"  (citing  Words  and  Phrases,  Appurte- 
nance). 

Brett,  J.,  dissenting. 

Error  from  County  Court,  Cotton  Coun- 
ty; J.  G.  Norman,  Judge^ 

Proceeding  by  the  State  against  One  Cadil- 
lac Automobile;  State  Exchaiq^  Bank  of 
OlElahoma  Glty,  (dalmant  Jud^nent  for  the 
Sta^  cMiflscattng  the  antnnobUei,  claimant's 
motion  for  new  trial  overruled,  and  It  brings 
error.  Judgment  reversed,  and  cause  re- 
manded, with  tnjidxuctlons  to  restcnre  it  to 
the  peiwm  entitled  to  its  possession. 

A.  E.  Pearson  and  W.  R.  Wlthington,  both 
of  Oklahoma  City,  for  plaintiff  in  error.  B. 
L.  Bldiardson,  of  Walters,  ior  the  State. 

MILEY,  J.  On  January  3,  1917,  L.  O. 
Watson,  deputy  sheriff  of  Cotton  coimty,  ar- 
rested without  a  warrant  two  persona  who 
were  unlawfully  conveying  certain  Intoxicat- 
ing liquors  In  his  presence  and  seized  the  liq- 
uors and  the  automobile  In  which  tbe  same 
were  being  conveyed.  He  made  return  to  the 
county  court  setting  forth  a  i>artlcu1ar  de- 
scription of  the  liquor  and  automobile,  where- 
upon a  warrant  issued  commanding  and  di- 
recting him  to  hold  the  pro[)erty  so  seized 
in  his  possession  until  discharged  by  due 
process  of  law.  At  the  time  fixed  to  hear  and 
determine  whether  or  not  the  property  so 
seized  or  any  part  thereof  was  used,  kept, 
or  possessed  with  the  Intention  of  violating 
the  law,  the  plaintiff  in  error,  State  Ex- 
change Bank  of  Oklahoma  City,  appeared  and 
by  written  plea  of  intervention  claimed  the 
automobile  under  a  mortgage  necuted  to  it 
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by  the  owner  to  secure  the  payment  of  a 
promissory  note,  and  amon?  other  things  al- 
leged that  the  seizure  was  wrongful  and 
without  authority  of  law.  On  January  27, 
1917,  there  was  trial  by  Jury  resulting  In  a 
verdict  against  Intervener  and  for  the  state, 
and  Judgment  was  rendered  thereon  that  the 
automobile  be  confiscated  to  the  state  and 
ordered  delivered  to  the  commls^oners  of 
Cotton  county  to  be  dlsjwsed  of  according 
to  law  for  the  benefit  of  the  court  fund  of 
the  county.  Motion  of  the  bant  for  a  new 
trial  having  been  -overruled,  )t  brings  the 
cause  here  and  seeks  the  reversal  of  the 
Judgment  on  several  grounds,  only  one  of 
wbltA  it  will  be  necessary  to  consider. 

Assmuing  that  the  liquor  was  being  trans- 
ported In  tbe  automobile  In  the  presence 
of  the  officer  in  Tlolatlon  of  law,  the  ques- 
tion Is  whether  the  automobile  was  subject 
to  seizure  and  confiscation.  It  Is  conceded 
on  the  part  of  the  state  that  such  seizure  and 
confiscation  must  have  the  warrant  of  some 
statute.  There  was  no  statute  In  force  at  the 
time  specifically  providing  for  the  forfeiture 
of  automobiles  or  other  vehicles  used  in  the 
unlawful  transportatitm  of  liquor.  Chapter 
188,  Session  Laws  1917,  p.  352.  so  providing, 
was  enacted  subsequently  to  the  seizure  and 
entry  of  Judgment  thereon  here  complained 
cf.  ThRt  law  cannot,  of  course,  retroact.  Tbe 
authority  for  the  seizure  and  forfeiture  Is 
claimed  by  the  state  by  virtue  of  bection 
8017,  Rev.  Laws  1910,  in  force  at  the  time, 
which  provided  as  follows; 

*'When  a  violation  of  any  ppovlBion  of  this 
chapter  shall  occur  in  the  presence  of  any  sher- 
iff, constable,  marehal,  or  other  officer  baviog 
power  to  serve  criminal  process,  it  shall  be  the 
duty  of  such  officer,  ii-ithout  wararnt,  to  arrest 
the  offender  and  seize  the  liqnor,  bars,  furniture, 
fixtures,  vessels,  and  appurteoaaces  thereunto 
belonging  so  unlawfully  used,  and  to  take  the 
same  immediately  before  the  court  or  jndfre  hav- 
ing jurisdiction  in  the  premises,  and  there  make 
complaint,  under  oath,  chai^ng  the  offense  ao 
committed,  and  he  shall  also  make  return,  set- 
ting forth  a  particular  description  of  the  liq- 
nor and  property  seized,  and  of  the  place  where 
tiie  same  was  so  adzed,  wh^upon  the  court 
or  judge  shall  issue  a  warrant  commanding  and 
directing  the  officer  to  hold  the  property  so  seiz* 
ed  in  his  possession  nntjl  discharged  by  due  pro- 
cess of  law,  and  sncb  property  shall  be  held  and 
a  hearing  and  adjudication  on  said  return  had 
in  like  manner  as  if  the  seizure  had  been  made 
under  a  warrant  therefor." 

One  of  the  provisions  of  the  chapter  re- 
ferred to  in  this  sectioa  Is  that  part  of  sec- 
tion 3605  providing  that  it  shall  be  unlawful 
for  any  person  to  ship  or  In  any  way  convey 
certain  liquors  from  one  place  within  the 
state  to  another  place  therein.  On  behalf  of 
tbe  state,  it  is  argued  that  the  officer  had 
tbe  right  and  that  it  was  his  duty  under  sec- 
tion 3617  to  arrest  without  warrant  any  per- 
•on  Tiolating  the  law  in  his  presence  by  un- 
lawfully conveying  liquor  and  seize  the  liq- 
1MK  and  the  means  by  which  it  was  being 
conveyed,  In  this  case  the  automobile,  as  an 
appurtenance  Hiereto.  Whether  section  8617 
flboold  be  strictly  or  Ubermlly  constnied  Is  a 


question  much  discussed  in  the  briefs.  The 
plaintiff  In  error  contends  that  the  rule  of 
strict  construction  applies,  while  counsel  for 
the  state  contend  for  liberal  construction. 
We  are  inclined  to  the  view  that  the  statutes 
designed  to  suppress  traffic  In  intoxicating 
liquor  should  be  construed  according  to  the 
fair  Import  of  ttielr  terms,  with  a  view  to 
effecting  their  objects  and  of  promoting  Jus- 
tice, and  so  as  not  to  disarm  the  officers 
charged  with  the  arduous  and  difficult  duty 
of  enforcing  the  law  of  a  power  which  has 
been  confided  to  them  to  be  used  for  the 
general  good.  Sections  2948,  4642,  Rev.  Laws 
1910. 

It  is  easy  to  perc^ve,  espedally  since 
high-powered  and  expenslTe  automobiles  hare 
been  employed  for  the  purpose,  that  to  snb- 
ject  to  forfeiture  as  contraband  pn^rt;, 
not  only  the  liquor  unlawfully  conreyed,  bat 
also  tbe  means  or  vehicle  by  which  it  Is 
transported,  would  be  a  great  aid  In  the  mp- 
presslon  of  the  evil  aimed  at,  and,  although 
the  statutes  In  force  at  the  time  did  not  In 
express  terms  provide  for  the  forfeiture  of 
automobiles  so  unlawfully  employed,  yet  If 
there  were  In  the  statutes  any  general  words, 
the  fair  and  reasonable  import  of  which  In- 
cluded such  property,  we  would  not  he  in- 
clined to  so  strictly  construe  them  as  to  ex- 
clude it  The  language  of  the  statute  Is 
"sel2e  the  liquor,  bars,  furniture,  fixtures, 
vessds,  and  appurtenances  thereunto  be* 
longing,  so  unlawfully  used."  While  counsel 
for  the  state  in  this  and  other  cases  now 
pending  In  which  tbe  same  question  Is  Involv- 
ed have  ably  argued  the  same  with  ccnnmaid- 
abte  zeal,  they  do  not  contend  that  an  auto- 
mobile Is  Included  In  the  desIgnaflOD  of 
"bars,"  "furniture,"  "fixtures,"  or  "vessels" ; 
nor  is  It  possible  to  stretch  the  ordinary 
meaning  of  those  words  to  that  extent.  But 
it  Is  Insisted  that  authority  to  sdze  the 
means  or  vehicle  used  in  the  unlawful 
transportatlcHi  is  found  in  the  words  follow- 
ing the  designation  of  the  qpeclflc  articles; 
i.  e.,  "and  appurtenances  thereunto  belong- 
ing so  unlawfully  used." 

It  is  contended  on  behalf  of  the  state  that 
these  words  should  be  construed  as  meaning 
"any  chattels  used  in  violation  of  the  pro- 
hibitory law."  But  we  are  unable  to  do  so 
without  violating  our  understanding  of  the 
meaning  of  the  word  "appurtenance."  The 
word  is  defined  as: 

"That  which  belongs  to  something  else ;  an 
adjunct;  an  appendage;  an  accessory;  some- 
thing annexed  to  another  thing  more  worthy ; 
in  common  parlance  and  legal  acceptation,  some- 
thing belonging  to  another  thing  as  principal 
and  passing  as  incident  to  it,  as  a  right  of  way 
or  other  easement  to  land,  a  right  of  way  or 
common  to  pasture,  an  outhouse,  bam.  ga^en, 
or  orchard  to  a  house  or  messuage^"  Webster's 
New  International  Dictionary ;  Black's  Iaw 
Dictionary. 

See,  also,  4  Corpus  Juris,  p.  1466;  Bou- 
vler's  Law  Dictionary.  In  Words  and  Phras- 
es Judicially  Defined  will  be  found  a  collec- 
tion of  Judicial  deflnitiODS  and  applications 
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of  the  wotA,  but  all  wltMn  ftae  compreliensive 
definition  gireD  by  W^>8ter.  In  Stnmd's 
Judicial  DictlonaTy,  It  Is  said: 

"A  thins  may  be  'need  and  ^oyed*  or  'oc- 
cupied' with  aomething  elae  witlioat  'belonstns 
or  appertaining*  thereto." 

It  la  quite  clear  t^at  "appurtenancea"  does 
not  have  the  broad  meaning  claimed  coun- 
sel for  the  state,  and  does  not  Include  all 
personal  property  or  things  used  in  the  com- 
mission  of  the  (slme,  but  only  su<^  of  an  in- 
ferior nature  as  belong  or  are  incident  to 
the  other  things  designated  as  the  prlncU>al 
things  or  things  more  worthy,  tIz.:  "The 
liquors,  bars,  furniture,  fixtures,  or  vessels." 
Within  the  designation  of  appurtenances 
would  fall  things  such  as  show  cases,  screens, 
mirrors,  bottles,  and  other  paraphernalia  of 
a  bar,  and  articles  such  as  glasses,  spoons, 
and  things  used  In  preparing  and  serTing  in- 
toxicating and  other  drinks.  It  is  quite 
clear  that  an  automobile  Is  not  an  appurte- 
nance to  any  of  the  things  mentioned  In  the 
statute.  There  is  no  significance  in  the  ar- 
rangement of  the  sentence  so  that  tbe  words 
"so  unlawfully  used"  follow  the  words  "ap- 
purtenances thereunto  belonging."  Those 
words  apifly  to  the  "bars,  fixtures,  furniture 
and  vessels,"  as  well  as  the  "appurtenances 
thereunto."  The  statute  does  not  make  the 
"liquors,  bars,  furniture,  fixtures  and  ves- 
sels"  per  se  contraband,  but  even  they  be- 
come so  only  when  used  In  violation  of  the 
law  or  when  k^t  for  that  purpose.  This 
is  quite  clear  because  the  inquiry  at  the 
hearing  provided  in  section  3613,  Rev.  Laws 
1910,  as  amended  by  section  10,  c.  70,  8es- 
«ion  Laws  1910-11,  is  not  only  as  to  the  char- 
acter of  the  property  seized,  but  also  "wheth- 
er" the  same  was  "used,  or  in  any  manner 
kept  or  possessed  by  any  person  within  the 
state,  with  the  intention  of  violating  any 
•  •  ♦  provisions  of  thte  act."  Had  It  been 
the  le^slative  Intent  to  confiscate  vehicles 
unlawfully  used,  it  would  have  been  so  easy 
to  mention  them  among  the  other  things 
specifically  designated  that  the  omission  of 
the  express  mention  thereof  is  significant; 
or,  had  it  been  intended  that  all  chattels 
and  personal  property  used  In  violation  of  the 
prohibitive  law  sbonid  be  subject  to  forfeit- 
ure, a  more  comprehensive  term  than  "ap- 
purtenance" could  and  no  doubt  would  have 
been  employed.  Even  if  the  statute  had 
read,  "seize  the  liquors,  bars,  furniture,  fix- 
tures, vessels,  and  other  chattels  or  personal 
property  bo  unlawfully  used,"  it  would  be 
doubtful,  under  ttie  rule  of  ejusdm  generis. 
If  vehicles  and  automobiles  dionld  be  held 
subject  to  seizure  and  forfeiture. 

We  find  nothing  In  other  sections  of  the 
statutes  in  force  at  tbe  time  ftilrly  indicat- 
ing an  intention  that  automobiles  used  In 
unlawfully  transporting  liquor  should  be  anb* 
Ject  to  seizure  and  forfeiture^  or  which  would 
authorize  a  different  construction  of  sec- 
tion sen  than  according  to  the  plain  im- 


port of  tbe  words  thereot  Section  8812  as 
amended  by  section  9,  c.  70,  Session  Laws 
1910-11,  relates  to  Uie  search  of  premises 
where  It  is  made  to  aiH?ear  that  liquor  is 
manufactured,  sold,  bartwed,  given  away,  or 
otherwise  furnished  or  is  kept  for  such  pur- 
pose, and  has  no  relation  to  seizure  of  prop- 
erty used  In  the  unlawful  transportation  of 
UqUOT.  Section  8^,  Bev.  Laws  1910,  declar- 
ing that  there  shall  be  no  property  rights 
in  any  of  the  ttiings  ttiereln  enumerated  used 
for  the  purpose  of  violating  the  provisions 
of  the  act,  does  not  and  was  not  designed 
to  extend  the  power  of  seizure  to  property 
not  designated  In  section  3617,  but  it  was 
designed  to  permit  the  forfeiture  of  the  desig- 
nated property  so  unlawfully  used  without 
regard  to  the  claims  thereto  of  persons  who 
did  not  participate  In  or  consent  to  the  un- 
lawful use.  While  section  3613  as  amended 
by  section  10,  c  70,  Session  Laws  1910-11, 
places  upon  the  claimant  the  burden  of  prov- 
ing his  property  right  or  interest  in  the  thing 
claimed  and  that  same  is  not  used  in  viola- 
tion of  the  provision  of  the  act,  this  has 
reference  to  that  class  of  property  which 
the  statutes  otherwise  provide  the  officer  is 
authorized  to  seize  under  the  search  war- 
rant or  when  the  offense  Is  committed  in  his 
presence,  and  does  not  mean  that  the  claim- 
ant may  not  have  returned  to  him  property 
not  of  that  class  unless  he  prores  that  such 
other  property  was  not  used  in  violation  of 
the  act  The  subsequent  legislation  found 
In  chapter  188,  Session  Laws  1917,  express- 
ly providing  for  the  forfeiture  of  all  ve- 
hicles, including  automobiles,  and  all  animals 
used  in  hauling  or  transporting  liquor,  In- 
stead of  Indicating  that  such  property  was 
intended  to  be  subjected  to  forfeiture  under 
pevious  enactments,  rather  indicates  the  con- 
trary, and  Is  an  expression  of  legislative  will 
to  extend  the  power  of  forfeiture  to  a 
class  of  property  not  before  subject  thereto. 

It  follows  in  our  opinion  that,  under  a 
liberal  construction  of  the  then  existing  stat- 
ute according  to  the  fair  and  reasonable 
Import  of  Its  terms,  the  seizure  of  the  auto- 
mobile under  the  circumstances  was  not  au- 
thorized, and  hence  that  the  Judgment  con- 
fiscatlng  the  same  was  erroneous,  and  the 
Judgment  must  be  reversed  and  the  cause 
remanded,  with  Instructions  to  restore  the 
automobile  to  the  person  entitled  to  posses- 
sion thereof.  All  the  Justices  concur,  ex- 
cept BRETT,  J.,  who  dissents. 

BRETT,  J.  (dissenting).  I  must  dissent 
from  the  opinion  of  the  court  on  the  ques- 
tion decisive  in  this  case,  to  wit,  whether  or 
not  the  seizure  of  the  automobile  taken  is 
authorized  by  statute. 

The  provisions  of  section  3617,  Rev.  Laws 
of  1910,  are  that: 

"When  a  violation  of  any  provision  of  this 
chapter  shall  occur  in  the  preaence  of  any  sher- 
iff, constable,  marshal,  or  other  officer  havtag 
power  to  serve  criminal  process,  it  shall  be  the 
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duty  of  such  officer,  without  warrant,  to  ar- 
rest the  offender  and  seise  th«  liquor,  barst  fur- 
sUuFfv  dzturesv  vesaeto,  and  appurtenances 
thereunto  belonging  bo  unlawfully  used,  and  to 
take  the  same  immediately  before  the  court  or 
judge  having  jurisdiction  in  the  premises,  and 
there  make  complaint,  under  oath,  diarglng  the 
ofltense  bo  committed,  and  he  shall  also  make  re- 
tuni,  setting  forth  a  particular  deaolption  of 
the  liquor  and  property  seized,  and  of  the  place 
where  the  same  was  so  seized,  whereupon  the 
court  or  judge  shall  Issue  a  warrant  command- 
ing and  directing  the  ofiBcer  to  hold  the  property 
80  seised  in  his  posaeerion  until  discharged  by 
due  process  of  law,  and  such  property  shall  be 
held  and  a  hearing  and  adjudication  on  said  re- 
turn had  in  like  manner  as  if  the  seizure  had 
been  made  under  a  warrant  therefor." 

It  wUl  be  noticed  that  the  aattaorlty  to 
s^ze  Is  not  confined  to  a  violation  of  the 
proTlfiions  of  any  particular  section;  bat 
Is  broader  and  provides  that  a  violation  of 
any  provision  of  the  chapter  on  prohibition, 
when  it  occurs  In  the  presence  of  an  officer, 
shall  give  blm  the  right  to  seize  sach  liquor 
and  the  appurtenances  therennto  belonging 
or  so  unlawfully  used.  And  section  3605  of 
that  chapter  makes  It  unlawful  for  any  per- 
son  "to  ship  or  In  any  way  convey  such 
liquor  from  one  place  within  this  state  to 
another  place  therein,  except  the  conveyance 
of  a  lawful  purchase,  as  herein  authorized." 
And  the  Illegal  conveyance  of  liquor  from 
one  place  in  the  state  of  Oklahoma  to  an- 
other place  therein  la  as  much  a  violation 
of  the  provislona  of  the  chapter  on  prohibi- 
tion as  the  sale  of  llqnor  over  the  bar.  And 
the  automobile,  cart,  wagon,  or  other  vehi- 
cle, used  in  such  unlawful  conveyance,  ap- 
pertains to  and  is  just  as  much  an  appurte- 
nance of  Biicb  unlawful  conveyance,  as  the 
bar,  glasses,  fnrnitnre,  and  fixtures  of  a  bar 
room  are  appurtenances  of  the  unlawful  sale 
of  Uquor  over  the  bar. 

If  the  provislona  of  section  3617,  author- 
izing the  seizure  of  appurtenances  unlaw- 
fully used,  was  confined  to  simply  the  viola- 
tion of  one  phase  of  the  prohibition  law,  to 
wit,  the  unlawful  sale  of  intoxicating  liq- 
uors, then  the  contention  of  the  plaintiff  in 
error  would  be  well  taken;  and  an  automo- 
bile, used  in  unlawfully  conveying  spirituous 
liquors  from  one  place  In  the  state  to  an- 
other, would  not  be  subject  to  seizure.  But 
the  provision  Is  broader,  and  Is  to  the  effect 
that  when  a  violation  of  any  provision  of 
the  chapter  on  prohibition  shall  occur  In 
the  presence  of  any  officer,  having  authority 
to  serve  criminal  process,  be  shall  at  once 
arrest  the  offender,  and  seize  the  liquor 
and  that  which  appertains  to  audi  violation. 
The  languid  la  not  that  the  violation  of  the 
provisions  of  any  particular  section  shall 
authorize  the  arrest  and  seizure,  but  con- 
templates that  a  violation  of  any  provision 
of  the  (diapter  on  prohibition  will  give  the 
officer  the  right  to  arrest  the  person  violating 
such  provision,  and  to  seize  the  appurte- 
nances unlawfully  used  In  such  violation. 


66 

Bouvler's  Law  Dictionary,  toL  1,  p.  224,  de- 
fines the  word  "ai^nrtenant"  as:  "Belcmgii^ 
to;  pertaining  to."  Then,  can  it  be  con- 
tended that  the  automobile,  In  which  this 
liquor  was  being  Ulegally  hauled,  did  not 
pertain  to  and  was  not  an  appurtenance  in 
the  violation  of  the  prohibited  act? 

If,  nnder  section  3617,  we  construe  the 
right  to  seize  appurtenances  to  be  confined 
only  to  an  appurtenance  used  in  the  illegal 
sale  of  Intoxicating  liquor,  then  that  would 
leave  an  officer  powerless  to  even  seize  liq- 
uor that  was  being  illegally  transported  in 
his  presence;  for  he  derives  the  authority, 
not  only  to  seize  the  appurtenances,  but  also 
the  liquor  from  the  same  source.  And  the 
Legislature,  to  avert  a  narrow  construction 
of  the  right  of  seizure,  specifically  and  plain- 
ly provides  that  a  violation  of  any  provision 
of  the  entire  chapter  on  prohibition,  when  It 
occurs  In  the  presence  of  an  officer,  gives 
him  the  right  to  seize  the  liquor  and  every- 
thing appertaining  to  the  violation,  regard- 
less of  what  particular  phase  of  the  pro- 
hibition law  Is  being  violated. 

Then  I  am  forced  to  the  conclusion  that 
when  spirituous  liquor  is  being  Ulegally 
transported,  the  automobile,  vehicle,  cart, 
or  wagon,  In  which  It  Is  being  conveyed,  is  as 
much  an  appurtenance  of  that  conveyance, 
as  the  glasses,  bar,  furniture,  and  fixtures 
used  In  a  gro^hop  are  appurtenances  In 
the  illegal  sale  of  spirituous  liquor  over  the 
bar.  For  the  gist  of  tbe  statute  Is  that  when 
a  violation  of  any  provision  of  the  prohibi- 
tion law  occurs.  In  the  presence  of  an  of- 
ficer having  power  to  serve  criminal  process, 
he  shall,  without  a  warrant,  arrest  the  of- 
fender and  seize  the  liquor  and  the  appurte- 
nances so  unlawfully  used.  So  unlawfully 
used  In  what?  In  the  sale  of  liquor?  No! 
In  the  violation  of  any  provision  of  the 
chapter  on  prohibition.  The  statute  Is  aimed 
at  every  violation  of  the  prohibition  law,  and 
it  Is  tbe  appurtenances  used  in  the  violation 
of  any  provision  of  that  law  that  are  author- 
ized to  be  seized. 


LEBHECHT  v.  STATE  et  al.   (No.  8930.) 
(Supreme  Court  of  Oklahoma.   April  0,  1918.) 

(SyUahut     the  Court.) 

InTOXIOATINa    LlQUOBS  4e=>246  —  ILLSGAI, 

Teanspobtation— "  Appubterance.  ' ' 
An  automobile  used  January  4,  1017,  in 
the  unlawful  conveyance  of  intoxicating  liquor 
in  the  presence  of  an  officer  having  power  to 
serve  criminal  process,  was  not  subject  to 
seizure  by  such  official  and  forfeiture  to  the 
state  under  the  provision  of  section  8617,  Rev. 
Laws  1910,  and  is  not  an  "appurtenance"  with- 
in tiie  meaning  of  that  section,  which  provided: 
"When  a  violation  of  any  provisioo  of  this  chap- 
ter (chapter  39,  Intoxicatiing  Liquors)  shall  oc- 
cur in  the  presence  of  any  sheriff,  constable, 
marshal,  or  other  officer  having  power  to  serve 
criminal  proeeas,  it  shall  be  the  duty  of  such 
officer,  without  warrant,  to  arrest  the  offendw 
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and  seise  the  liqaor,  bftra,  fomitare,  fixturesi 
Teasels,  and  appurtenances  thereonto  belonffinr 

BO  unlawfully  used." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea^  Appartfr- 
nance.] 

Brett,  X,  dissenting. 

Error  from  County  Gonrt,  Cotton  Gonnty ; 
J.  C.  Norman,  Judge. 

A.  U  WIlBon,  Deputy  Sheriff  of  Cotton 
County,  arrested  -without  warrant  one  Bob 
Lebrecht  for  the  offense  of  unlawfully  con- 
T^ing  Intoxicating  liquor,  and  seized  the 
liquor  and  the  automobile  In  which  the  same 
was  being  conveyed.  The  return  of  the  sei- 
zure having  been  made,  one  Sol  Lebrecht  ap- 
peared and  dalmed  the  automobile.  Judg- 
ment forfeiting  the  automobile  to  the  State 
was  rendered,  and  claimant  brings  error. 
Reversed  and  remanded*  with  directions. 

B.  H.  Parmenter  and  John  M.  Young,  both 
of  lAwton,  for  plaintiff  in  error.  E.  l*.  Rich- 
ardson, ot  Walters,  for  defoidants  in  error. 

UlLm,  3.  On  January  4,  1817.  A.  L. 
Wilson,  deputy  sheriff  of  Cotton  county,  OkL, 
arrested  without  a  warrant  one  Bob  Lebrecht 
for  the  offense  of  unlawfully  conveying  cer- 
tain Intoxicating  liquor,  and  seized  the  liq- 
uor and  the  automobile  In  which  the  same 
was  being  conveyed.  Return  of  the  seizure 
having  been  made  to  the  count?  court  of  Cot- 
ton county,  one  Sol  Lebrecht  appeared  at  the 
date  fixed  for  hearlhg  the  return  and  claim- 
ed the  automobile,  and,  among  other  things, 
alleged  that  seizure  was  wrongful  and  with- 
out authority  of  law.  Judgment  was  ren- 
dered January  29,  1917,  adjudging  the  auto- 
mobile forfeited  to  the  state  and  ordered  to 
deliver  to  the  commissioners  of  Cotton  coun- 
ty to  be  disposed  of  according  to  law  for  the 
benefit  of  the  court  fund  of  the  county,  to  re- 
verse which  this  proceeding  in  error  is  prose- 
cnted. 

Ui>on  the  authority  of  One  Cadillac  Auto- 
mobile V.  State  of  Oklahoma  (No.  900S)  172 
Pac.  62,  this  day  decided,  the  said  judgment 
Is  reversed,  and  the  cause  remanded,  with  In- 
structions to  restore  the  automobile  to  the 
person  entitled  to  possession  thereof.  All 
Justices  concur,  wcept  BBSTT,  J,,  who  dls- 
8ent& 


8TATB!  V.  ONE  PACKARD  AUTOMOBILE:. 

(Na  8644.) 

(Supreme  Court  of  Oklahoma.   April  9*  1018.) 
(Sythbut      the  Cowrt.) 

iNTOTIOATHfG  LlQUOBS  «S»  240— %IZUBB  AND 

FoBrarruaB  of  Autoicobh^  —  Statute  — 

"Appubtenance.  " 
An  automobile  used  April  27,  1916,  in  the 
nnlawful  conveyance  of  Intoxicating  liquor  in 
the  presence  of  an  officer  having  power  to  serve 
criminal  process,  was  not  snhject  to  seizure  by 
mch  official  and  forfeiture  to  the  state  under 
the  provision  of  section  3617.  Rev.  Laws  1910, 
and  18  not  an  "appurtenance"  within  the  mean- 


ing of  that  section,  which  provided:  "When  a 
violation  of  any  provlrion  of  this  chapter  (chap- 
ter 39,  Intoxicating  liquors)  shall  occur  in  the 
presence  of  any  sheriff,  constable,  marshal,  or 
other  officer  having  power  to  serve  criminal 
process,  it  shall  be  tha  duty  of  such  officer, 
without  warrant,  to  arrest  the  offender  and 
seize  the  liquor,  bars,  furniture,  fixtures,  ves- 
sels and  appurtenances  therenuto  belonginf  so 
unlawfully  used." 

[Ed.  Note.— For  other  definitions,  see  'WaeAa 
and  Phrases,  First  and  Second  Series,  Appnrt»- 
nance.] 

Brett,  J.,  dissenting. 

Error  from  County  Court,  Craig  Comity; 
E  M.  Probasco,  Judge. 

Proceeding  by  the  State  afralnst  one  Pack- 
ard automoUle;  William  Reed,  (Oaimant. 
From  a  judgment  directing  its  delivery  to 
claimant,  the  State  tffings  error.  Affirmed. 

^miaid  a.  Yoyles,  of  Vlnlta,  for  the  State. 

MILBY,  J.  On  April  27.  1916,  L.  P, 
Smartt,  Sheriff  of  Craig  county,  Okl.,  arrestr 
ed  without  a  warrant  J.  Shaw  and  Judge 
Hatfield,  who  were  unlawfully  conveying  cer- 
tain intoxicating  llqoors  in  his  presence,  and 
seized  the  liquors  and  the  automobile  In 
which  the  same  were  being  conveyed,  lie- 
turn  having  been  made  to  the  county  court  of 
Craig  county,  one  William  Reed  appeared  at 
the  time  fixed  for  the  hearing,  claimed  to  be 
the  owner  of  the  automobile,  and  asked  that 
same  be  ordered  delivered  to  him,  alleging 
that  the  same  was  not  subject  to  seizure  and 
forfeiture.  The  contention  of  the  claimant 
was  sustained,  and  Judgment  r^dered  di- 
recting this  automobile  to  be  delivered  to 
him,  from  which  the  state  has  appealed. 

While  the  question  was  irregularly  raised 
In  the  court  below,  yet  since  the  automobile 
was  not  subject  to  seizure  and  forfeiture  up- 
on authority  of  One  Cadillac  Automobile  v. 
State  of  Oklahoma  (No.  9008)  172  Pac.  62. 
this  day  decided,  the  judgment  complained 
of  should  be  affirmed.  All  the  Justices  con- 
cur, exc^  BRETT,  J.,  who  dlasento. 


ONE  MOON  AUTOMOBILE  v.  STATR 
(No.  9009.) 

(Supreme  Court  of  Oklahoma.   April  9,  191&> 

(SyUabua  hy  the  Covri.) 

Intoxicating  Liquobs  ^^246— Seizure  ano 
pobfeittbe  of  automobile  —  statute  — 
"Appdbtenakce." 
An  automobile  used  January  4,  1917,  in 
the  unlawful  conveyance  of  intoxicating  liquor 
in  the  presence  of  an  officer  having  power  to 
serve  cnmlnal  process,  was  not  subject  to  sei- 
sure  by  such  official  and  forfeiture  to  the  state 
under  the  provision  of  section  3617,  Rev.  Laws 
1910,  and  is  not  an  "appurtenance"  within  the 
meaning  of  that  section,  which  provided:  "When 
a  violation  of  en^r  provision  of  this  chapter 
(chapter  39,  Intoxicating  liouors)  shall  occur 
in  the  presence  of  any  aherin,  constable,  mar- 
shal, or  other  officer  having  power  to  serve 
criminal  process,  it  shall  be  the  duty  of  such 
officer,  without  warrant,  to  arrest  the  offender 
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and  aeise  tiie  liquor,  ban,  tainitore,  fiztarei, 
Tenels  aod  appartenancea  thereunto  bdonsiog 
so  anlawfaUy  UBed." 

[Ed.  Note— For  other  definitioiia,  see  Words 
and  Phrases,  Fint  and  Second  Seriea,  Appurte- 
nance.] 

Brett,  J.,  dissenting. 

EIrror  from  Goonty  Court,  GottOD  County; 
J.  G.  Nwman,  County  Jadge. 

Proceeding  by  the  State  to  forfeit  one 
Moon  automobile;  State  Exchange  Bank  of 
Oklahoma  City,  OkL,  claimant.  From  a  Judg- 
ment of  forfeiture,  claimant  brings  error. 
Reversed  and  remanded  aa  per  stipulation. 

A.  m  Pearson  and  W.  R.  Withlngton,  botb 
of  Oklahoma  City,  for  plaintiff  in  error.  S. 
P.  Freeling,  At^.  Gen.,  and  Jno.  B.  Har- 
rison, Asst  Atty.  Gen.,  for  the  State. 

MILET,  J.  The  parties  hereto  bare  sttp- 
nlated  that  the  same  qn^tlws  InrolTed  la 
No.  9008.  One  Cadillac  Automobile  et  'al.  v. 
State,  172  Fac.  02,  are  Involved  herein,  and 
tliat  the  same  Ju^ment  should  be  rendered 
In  this  court  In  this  case  aa  In  No.  900S. 

It  is  therefore  ordered  that  this  cause  be 
and  the  same  is  hereby  reversed  and  re- 
manded, with  instructions  to  restore  the  au- 
tomobile to  person  entitled  to  possession 
thereof  for  the  reasons  stated  In  the  decision 
in,  said  cause  No.  9008,  this  day  decided.  All 
the  Jttstlces  concur,  except  BKETT,  J.,  who 

fliftfllTI  tB 


MerABIA]!n>  t.  COTLB.    (No.  8845.) 
(Supreme  Court  of  Oklahoma.    April  9,  1918.) 

(Bvllobiu      the  Court.) 

1.  HOMBSIXAI)  4=332  —  NKCBSSXTT  09  OCOU- 
.  PAHOT. 

"A  purchase  of  a  homestead  within  the 
Etatotoxy  limits  as  to  qnaatity  and  value,  with 
the  intention  in  good  faith  of  presently  residing 
on  it  or  residing  thereon  as  soon  as  some  tempo- 
rary  obstacle  to  such  residence  can  be  removed, 
or  some  necessary  preparation  tor  the  same  can 
be  made,  is  eqnivalent  to  actual  occupancv  of 
the  residence,  and  said  property  is  exempt  from 
lien,  levy  or  forced  sale."   160  Pac.  S6. 

2.  HOJCESnCAD  «=357(3>— HOICESTBAD  Chabao- 
TEB— Evidence. 

Where  the  claimant  testified  that  he  pur- 
chased certain  lands  for  the  purpose  and  with 
the  intent  of  making  the  same  the  home  of  him- 
self and  family;  that  he  did  not  immediately 
aasume  occupancy  of  the  premises  for  the  rea- 
son that  there  was  a  tenant  in  possession  of  said 
premises  under  an  unexpired  lease  from  the 
claimant's  grantor,  and  that  he  desired  to  re- 
tain his  children  in  school  in  the  town  where 
he  resided  for  the  remainder  of  the  term,  and 
the  house  on  the  premises  was  not  large  enough 
to  accommodate  his  family;  that  he  consulted 
another  as  to  the  cost  of  building  a  dwelling 
suitable  for  the  accommodation  of  his  family, 
and  a  lumberman  as  to  the  cost  of  lumber  neces- 
sary for  the  construction  of  such  building,  ex- 
pr^sing  his  intention  to  the  said  lumberman 
and  to  the  said  third  person  of  making  said 

E remises  his  home,  both  of  whom  corroborate 
is  testimony  as  to  considering  the  cost  of  the 
dwelling  and  the  cost  of  the  lumber,  and  as  to 
his  ezpresslDg  his  intention  of  making  the  prem- 


ises hia  home,  and  furOier  testified  that  he  did 

not  own  any  other  lands  or  homestead,  and  that 
he  intended  moving  on  said  premises  as  soon 
as  these  obstacles  were  removed,  and  he  could 
build  a  dwelling  thereon  suitable  for  his  family; 
that  he  had  a  fixed  intention  of  making  said 
premises  his  homestead  and  never  had  abandon- 
ed such  intention,  and  had  made  some  improve- 
ment thereon — it  is  hcJd,  that  such  facts'  and 
circumstances  are  sufficient  to  impress  the  lands 
with  the  homestead  character. 

Commissioners'  Opinion,  Dlvlldon  No.  8. 
Error  from  District  Court,  Grady  Gottnty; 
Will  Linn,  Judge. 

Action  by  IJda  McFarland  against  Ed. 
Coyle,  with  motion  by  defendant  to  quash  a 
levy  of  execution.  From  a  Judgment  sustain- 
ing the  motion  and  quashing  the  levy  of  exe- 
cution, plaintiff  brings  error.  Affirmed. 

Welborne  &  Bailey,  of  Ghlt^asha,  for 
plaintiff  in  error.  Riddle  &  Hammerly,  of 
Ctilckasha,  for  defendant  in  error. 

PRTOR,  O.  This  Is  an  appeal  of  the  plain- 
tiff In  error,  Llda  McFarland,  from  a  Judg- 
ment of  the  district  court  of  Grady  county, 
quashing  levy  of  an  execution.  The  plaintiff 
In  error,  Wda  McFarland,  obtained  a  Judg- 
ment in  the  district  court  of  Grady  county  In 
the  sum  of  $.^,960,  against  Ed.  Coyle,  de- 
fendant In  error,  et  al.  On  the  8th  day  of 
February,  1916,  the  plaintiff  in  error  caused 
execution  to  be  issued  in  said  cause,  ana 
on  the  9th  day  of  February,  1918,  the  sheriff 
of  Grady  county  levied  the  same  on  the 
northwest  quarter  of  section  5,  township  3 
north,  range  8,  west,  in  said  county.  On  the 
2d  day  of  March,  1916,  defendant,  Coyle,  filed 
his  application  and  motion  to  quash  levy  of 
execution  on  the  above-described  lands,  on 
the  ground  that  the  same  were  his  home- 
stead. The  plaintiff,  Lida  McFarland,  filed 
answer  to  said  motion,  denying  that  said 
lands  were  the  defendant,  Coyle's,  home- 
stead. On  hearing  of  said  motion  the  trial 
court  rendered  Judgment  sustaining  the  mo- 
tion and  quashing  the  levy  of  execution. 
From  this  Judgment  the  plaintiff  In  error  ap- 
peals. 

The  only  question  Involved  on  appeal  is 
whether  or  not  the  lands  levied  on  were  the 
homestead  of  the  defendant,  Coyle,  at  the 
time  of  the  levy  of  the  execution  on  sold 
lands  by  the  sheriff. 

The  evidence  of  the  movant,  Ed.  Coyle,  of- 
fered for  the  purpose  of  proving  that  said 
lands  were  his  homestead  at  the  time  of  the 
Issuance  and  levy  of  the  execution,  reason- 
ably establish  the  following  facts  and  cir- 
cumstances: That  the  defendant,  Coyle,  llv< 
ed  In  the  town  of  Bush  Springs,  Okl.,  and 
had  lived  in  the  state  of  Oklahoma  since 
Btatebood ;  that  he  wag  the  head  of  a  family, 
consisting  of  his  wife  and  six  children  ,be- 
tween  the  ages  o£  11  and  18  years;  that 
during  the  month  of  October,  1915,  Goyle 
purchased  the  lands  in  question  for  the  pur- 
pose and  with  the  intrat  of  moving  thereon 
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and  making  the  same  his  hmnestead ;  that  at 
the  time  of  such  pnrcbase  there  was  a  tenant 
of  his  grantor  In  possession  of  the  pr^nlses 
onder  lease  which  expired  the  1st  day  of 
January,  1916;  that  the  d^endant,  Goyle, 
intended  to  move  on  said  premises  as  soon  as 
he  could  secure  possession ;  that  daring  De- 
cember, 1915,  he  refused  to  lease  said  prem- 
ises, expreei^ng  at  the  time  that  It  was  his 
purpose  to  move  on  said  premises  himself 
with  his  family  and  make  the  same  bis  home, 
but  later  he  decided  to  remain  In  Rush 
Springs  until  May,  1916,  for  the  reason  that 
two  of  his  children  would  graduate  from  the 
schools  of  said  town  on  that  date,  and  he 
decided  to  wait  until  they  had  graduated  be- 
fore moving  to  the  farm;  that  he  had  a  con- 
versation with  a  Mr.  Kerns  about  the  cost  of 
building  a  house  on  the  lands  In  controversy, 
which  would  be  large  enough  for  a  home  for 
himself  and  family,  comparing  the  cost  of 
Mr.  Eems'  house  with  the  cost  of  the  one  he 
contemplated  building,  and  expressed  to  Mr. 
Kerns  at  that  time  his  Intention  of  making 
the  lands  in  controversy  his  home;  that  he 
consulted  A.  L.  Evans,  a  lumberman,  as  to 
the  cost  of  the  lumber  necessary  to  omstruct 
a  house  of  ^e  character  he  contemplated 
lauding  and  expressed  to  him  his  intention 
of  making  his  borne  on  the  premises  In  ques- 
tion ;  that  be  (the  defendant,  Coyle),  built 
htmself,  at  bis  own  expense,  some  fences 
which  partially  inclose  the  premises  and  or- 
dered fruit  trees  put  out  on  said  land ;  all 
of  the  foregoing  occurring  before  the  issu- 
ance and  levy  of  execution ;  that  he  (the  de- 
fendant, Coyle),  had  a  fixed  intention  to 
make  aald  prendsea  his  home  from  the  time 
of  the  purdiase  thereof  and  had  never  aban- 
doned the  same.  The  statements  of  defmd- 
ant,  Coyle,  and  his  testbnooy  regarding  his 
ezpresBlDg  an  IntmUon  to  make  the  lands  In 
controversy  his  home,  and  his  conversation 
regarding  the  cost  ot  building  on  said  prem- 
ises and  as  to  the  cost  of  lumber  for  said 
purpose,  are  corroborated  by  Mr.  Kerns  and 
Mr.  A.  Ia  Evans. 

^e  facts  show  that  there  was  a  small 
house  on  the  premiMs,  but  it  was  not  large 
eiioi^  to  accommodate  a  family  of  the  size 
of  Mr.  Coyle's;  further,  the  facts  show  that 
Coyle  leased  Uie  premises  to  two  tenants, 
Mr.  Canod  and  Mr.  Ridley,  for  the  year 
1916,  reserving,  however,  the  meadow  land ; 
that  Coyltfs  boys  did  some  -work  on  said 
premises  during  the  year  1916.  The  facts 
further  Oxaw  that  Coyle  owned  no  other 
home  or  lands. 

[1]  ^e  correctness  of  the  judgment  of 
the  trial  court  depends  <m  whether  these 
foots  are  sufQdent  to  constitute  said  prem- 
ises the  defendant's  homestead.  In  the  case 
ot  Illinois  Life  Ins.  Go.  v.  Rogers  et  al., 
160  Pac.  96,  this  coort  held: 

"A  purchase  of  a  homestead  within  the  statu- 
tory Iimitfl  as  to  quanti^  and  value,  with  the 
intention  in  good  uith  ox  presently  residing  on 
It  or  residing  tiiereon  as  soon  as  some  tempo- 
rary obstacle  to  such  residence  can  be  lemovedt 
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or  some  Decessary  preparation  for  the  same 
can  be  made,  is  eqnivalent  to  actual  occupancy 
of  the  residence,  and  said  property  is  exempt 
from  lies,  levy,  or  forced  safe." 

This  rule  was  reaffirmed  in  the  case  of 
American  Surety  Co.  v.  Gibson,  166  Paa  112, 
wherein  it  was  held: 

"A  married  man  who  owned  a  farm  In  Caddo 
coonty,  and  who  bad  lived  with  his  family  there- 
on for  about  10  years,  traded  this  farm  for  one 
located  in  Canadian  county,  intending  to  re- 
move his  family  thereon  and  to  make  tiie  same 
their  home.  This  Canadian  county  farm  was 
rented  at  the  time  of  the  trade,  and  the  tenant 
was  occupying  the  one  residence  Uiereon,  and 
for  that  reason  he  could  not  immediately  estab- 
lish the  family  in  the  new  home.  He  rented 
a  furnished  house  in  El  Reno  for  one  montti, 
and  moved  hie  family  there,  and  was  intending 
to  go  to  Cusliing  for  temporary  employment, 
but  before  he  got  away,  and  about  10  days 
after  his  arrival  at  El  Reno,  he  was  sued  upon 
an  unsecured  debt,  and  an  attachment  was  is- 
sued and  levied  upon  the  farm;  he  moved  to 
discharge  the  attachment  on  tbe  ground  that 
the  farm  was  his  homestead,  •  ♦  • .  Held, 
that  his  motion  was  well  taken,  and  was  prop- 
erly sostained." 

In  the  case  of  Illinois  lAte  Insurance  Co. 
V.  Rogers,  supra,  tbe  court  adopts  with  ap- 
proval the  following  language  of  tbe  Court 
of  Clrll  Appeals  of  Texas,  in  the  case  of 
Foley  T.  HoUkamp,  28  Tex.  Civ.  App.  123, 
66  S.  W.  891: 

"A  homestead  may  be  created  by  intention 
prior  to  actual  occupancy  when  it  appears  that 
the  owner  is  entitled  to  the  exemption  as  the 
head  of  a  family,  and  that  tbis  intention  has 
been  manifested  by  sadi  acts  as  amonnt  to  rea- 
sonably sufficient  notice  of  that  intention;  the 
purpose  of  the  law  being  to  require  such  open 
evidence  of  this  intention  as  will  prevent  tbe 
use  of  this  right  as  a  shield  for  fraud.  •  *  * 
In  Cameron  v.  Gehhard,  8S  Tex.  610,  22  8.  W. 
1033,  34  Am.  St  Rep.  832,  it  Is  said:  "The 
intention  thus  to  appropriate  the  property  shall 
not  only  be  found  in  tbe  mind  of  the  party,  but 
should  be  evidenced  by  some  unmistalubte  acts,  - 
showing  an  intention  to  carry  out  snch  desi^, 
or  some  sufficient  reason  should  be  given  why 
this  intention  was  not  demonstrated  by  such 
acts.'  In  tbe  same  case  this  general  rale  is 
announced:  'From  these  decisions  it  Is  apparent 
that  intention  is  almost  the  only  thing  that  may 
not  be  dispensed  with  in  some  state  of  case,  and 
it  follows  that  this  intention  in  good  faith  to 
occu[)y  is  the  prime  factor  in  securing  the  ex- 
emption. Preparation  *  *  *  is  but  the  cor- 
roborating witness  to  tbe  declaration  of  inten- 
tion, the  safeguard  against  fraud,  and  an  as* 
surance  of  the  bona  fides  of  the  declared  inten- 
tion of  ttie  party.'  Justice  Brown  in  tbe  same 
opinion  says  further:  'But  the  placing  upon 
the  premises  unhewn  logs,  for  the  purpose  of 
erectmg  thereon  tbe  humblest  cabin,  with  a  bona 
fide  intention  to  occupy  as  soon  as  the  cabin 
can  be  built,  secures  the  right.'  Questions  ot 
this  sort  most  frequently  arise  where  the  claim- 
ant has  bought  unimproved  property  for  tbe 
purpose  of  a  home.  In  such  case  the  declared 
purpose  for  which  the  property  was  bought  is 
necessarily  a  potent  factor  in  establishing  the 
exemption.  But  we  can  perceive  no  difference 
in  principle  between  such  a  case  and  tbis. 
Here,  while  it  is  true  the  vacant  property  was 
acquired  years  before  this  controversy  arose 
and  at  a  time  when  appellee,  being  unmarried, 
was  not  entitled  to  the  exemption,  yet  after  all 
it  is  not  the  purchase  for  the  purpose  which  se- 
cures tbe  exemption,  but  the  intention  formed 
at  a  time  when  the  party  has  a  right  to  tbe  ex- 
emption, and  evidenced  by  the  requisite  acts. 
The  absence  of  these  acts  of  preparation  or  a 
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t^lure  to  promptljr  follow  them  by  occupancy 
and  use  ma;  be  accounted  for,  and  In  measure 
\ng  the  reasonableness  of  the  excuse  all  the 
circumstances  ma;  be  looked  to  by  the  jury. 
The  presence  of  legal  obstacIeB  forbiddlnz  occu- 
pancy or  further  preparation  has  been  'held  to 
excuse  these  otherwise  requisite  acts  and  per- 
mits bona  fide  intention  coupled  with  declara- 
tions to  secure  the  r^ht" 

The  rule  requiring  that  the  jnere  Inten- 
tion must  be  accompanied  by  other  acts  in- 
dlcadve  of  the  Intention,  seems  to  be  well 
established.  Thm  It  will  be  seen  from  the 
foregoing  that  the  intention  of  the  homestead 
claimant  Is  the  prime  factor  In  determining 
whether  or  not  a  certain  land  Is  Impressed 
with  the  homestead  character.  The  acts  re- 
quired to  accompany  this  Intention  are  not 
acts  essential  to  the  creation  of  a  homestead, 
but  are  acts  Indlcattve  of  sqich  intention. 
The  purpose  of  such  acts  is  primarily  to  cor- 
roborate his  declaration  that  8U<4i  intention 
existed  In  his  mind.  To  establish  this  in- 
tention the  mere  statement  under  oath  of 
claimant  that  such  intention  existed  in  his 
mind  is  not  snfflclent,  but  his  statement  must 
be  corroborated  by  that  <tf  external  facts  or 
circumstances. 

[2]  The  facts  and  circumstances  above  set 
forth  sufficiently  corroborate  his  statement 
that  It  was  his  intention  to  make  said  lands 
his  homestead,  and  such  facts  and  circum- 
stances sufficiently  satisfy  the  juUng  require 
Ing  facts  and  circumstances  to  be  shown  in- 
dlcatlTe  of  his  Intention.  All  of  the  facts 
and  circumstances  taken  together  sufficiently 
and  reasonably  sustain  the  holding  of  the 
trial  court  that  said  lands  were  the  home- 
stead of  the  defendant  Coyle, 

Therefore  the  Judgment  of  the  trial  court 
BhoaM  be  atBrmed. 

FEB  CUBIAM.    Adopted  In  whole. 


DAWKINS  V.  BILLINGSLET.  {No.  8593.) 
(Supreme  Court  of  Oklahoma.   AprU  9,  1918.) 

f8yttabu»       the  Court.) 

1.  Libel  and  Slandek  ^=>Q(4),  41— Entbt  in 
School  Reoibtkr— "Psivileobd  Comitoni- 

CATIONS." 

Ad  entry  made  In  a  register  by  the  teacher 
of  a  district  school,  conc?rning  a  pupil,  that 
he  "was  ruined  by  tobacco  and  whisky,*'  is  de- 
famatory, and  the  game  is  not  "privileged  com- 
munication" or  publication  within  the  purview 
of  an;  provision  of  section  4958,  Bev.  Laws 
1010. 

[Ed.  Kote.— For  otber  definitions,  see  Words 
and  Phrases^  First  and  Second  Series,  Privileg- 
ed Communication.] 

2.  LiBKL  AND  SLASDBS  ^309,  128(1)— PBOOF 
— EVIDBNOK. 

Under  section  4969.  Rev.  Iaws  1810.  In  all 
civil  actions  to  recover  damages  for  libel  or  slan- 
der, it  shall  be  sufBcient  for  the  plaintiff  to  es- 
tablish what  the  defamatory  matter  was,  and 
that  it  was  published  or  spoken  of  the  plaintiff, 
and  to  alien  an;  general  or  special  damage 
caused  tbereii;,  and  tu  order  for  him  to  recover 
It  is  onl;  necessar;  for  him  to  prove  that  the 


matter  was  spoken  or  published  b;  the  defend- 
ant concerning  him.  The  evidence  In  this  case 
examined,  and  held,  that  it  vtaa  error  for  the 
trial  court  to  sustain  a  demurrer  to  the  evidence 
offered  by  the  plaintiff  below. 
3.  Libel  and  Slandeb  «=»71  —  Issues  and 
Proof— Defenses. 
In  such  actions  the  defendant  ma;  den;  and 
offer  evidence  to  disprove  the  charges  made,  or 
he  may  prove  that  the  matter  charged  as  de- 
famatory was  true,  and  in  certain  cases  fliat  It 
was  published  or  spoken  under  such  circnm- 
stances  as  to  render  it  a  privileged  communica- 
tion. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Hughes  Ccmnt;; 
Geo.  O.  Crump,  Judge. 

Action  b;  Wallace  Dawklna,  by  next  friend, 
L.  G.  Dawklns,  against  A.  L.  Blllingsley. 
Judgment  fbr  defendant,  and  plaintiff  toings 
error.   Reversed  and  remanded. 

Gu;  L.  Andrews,  of  So.  McAlester,  for 
plaintiff  in  error.  W.  T.  Anglin  and  J.  L. 
Skinner,  both  of  Holdenvllle,  for  defendant 
In  error. 

HOOKER,  C.  This  Is  an  action  for  libel. 
The  evidence  presented  by  the  plaintiff  In 
error,  to  which  a  demurrer  was  sustained 
by  the  trial  court,  established:  That  BlillDgs- 
ley  was  the  principal  of  a  district  school  In 
which  Wallace  Dawklns  was  a  puplL  That 
Blllingsle;,  as  such  teacher,  kept  a  register 
of  the  daily  attendance  and  grades  of  pupils 
attending  said  school,  and  at  the  close  of 
the  term  Blllingsley  caused  the  register  to 
be  delivered  to  the  clerk  of  the  school  board 
of  said  district,  which  register  was  after- 
wards seen  by  various  persons,  and  upon  said 
register  there  had  been  written  by  said  Blll- 
ingsley, as  a  report  of  the  attendance  and 
grade  of  Wallace  Dawklns,  these  words. 
"Drag  all  the  time."  "Ruined  by  tobacco 
and  whisky,"  That  the  plaintiff  in  error 
never  drank  any  whisky  In  his  life,  and 
only  used  tobacco  occasionally  and  In  moder- 
ate form.  That  young  Dawklns  was  a  boy 
of  good  habits,  of  average  Intelligence,  and 
fairly  studious.  That  no  report  concerning 
him  was  made  by  Blllingsley  to  the  board  or 
to  bis  parents  during  the  school  term.  Plain- 
tiff in  error  asserts  that  the  trial  court 
should  not  have  sustained  the  demurrer  to 
the  evidence,  while  the  defendant  in  error 
contends  that,  inasmuch  as  there  was  no 
malice  upon  the  part  of  the  defendant  be- 
low, and  the  publication  being  a  qualified 
privilege,  the  trial  court  did  not  err. 

[1]  Section  7828,  Bev.  Laws  1910,  requites 
all  teachers  of  district  school  in  this  state  to 
keep  a  register,  and  members  of  the  school 
board  to  visit  the  school  and  examine  that 
register.  The  other  provisions  of  the  stat- 
ute require  pupils  of  certain  ages,  in  all  dis- 
tricts of  this  state,  to  attend  school  so  many 
months  in  the  year,  and  the  plain  provision 
of  this  statute  requiring  teachers  to  keep 
registers  and  members  of  the  school  board 
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to  examine  that  register  Is  for  the  purpose 
of  enabllDg  members  of  tbe  school  board  to 
ascertain  whether  the  pupils  In  the  district 
are  attending  school  the  required  time,  and 
thereby  gives  them  an  opportunity  to  ex- 
amine Into  and  ascertain  the  cause  of  the 
absence  of  said  pupils  from  the  school,  and 
to  enforce  the  law  with  reference  to  the  at- 
tendance thereat.  It  is  clearly  the  duty  of 
Uie  teacher  to  enter  into  this  register  a  full, 
fair,  complete,  and  true  report  of  the  at- 
tendance and  grades  of  the  pupils;  but  he 
has  no  right  to  enter  therein  any  defama- 
tory matter  coucernlng  any  of  his  pupils, 
and,  U  be  does  so,  be  is  not  protected  by  the 
statute. 

Section  4958,  BeT.  Laws  1910,  defines  what 
Is  a  privileged  pubUcation  or  communica- 
tion, and  this  court,  in  the  case  of  German 
Ins.  Co.  V.  Huntley,  161  Fac.  817,  In  constru- 
ing this  provision  ot  the  statute,  says: 

"It  seems  clear  that  the  lefdslative  intention 
was  to  reco^lze  two  dasses  of  privileged  publi- 
cations, viz. :  (1)  Those  where  the  occasions  des- 
ignated, r^ardless  of  malice,  constitute  an  ab- 
solute excuse  and  preclude  recovery  of  damages ; 
and  (2)  those  in  which  the  circumstances  of  the 
defamatory  pnblication,  together  with  testimony, 
rebut  the  presnmpticm  of  malice,  thus  affording 
a  conditional  excuse.  The  first  three  para- 
graphs of  the  foregoing  section  speciScally  enu- 
merate those  occasions  upon  which  absolute  priv- 
ily attends  a  defamatory  publication,  and  in 
this  respect  mar  be  said  to  be  exclusive.  The 
fourth  paragraph,  however,  is  general  in  terms, 
comprehending  'all  cases'  where  the  occasion  of 
such  a  publication  is  not  absolutely  privileged, 
and  provides  that  malice  shall  be  presumed 
therefrom,  unless  the  fact  and  the  testimony  re- 
but the  same.   •   •    • " 

We  are  of  the  opinion  that  the  publica- 
tion complained  of  here  does  not  come  within 
either  provision  of  tbla  statute,  and,  if  un- 
true, that  it  is  a  false  and  malicious,  un- 
privileged publication  by  writing,  whldi  tends 
to  deprive  the  plaintiff  In  error  of  public 
confidence  and  injure  falm. 

[2,1]  Section  49Q9,  Rev.  Laws  1910,  pro- 
vides: 

"In  all  civil  actions  to  recover  damages  for 
libel  or  slander.  It  shall  be  sufficient  to  state 
generally  what  the  defamatory  matter  was.  and 
that  it  was  published  or  spoken  of  tbe  plaintiff, 
and  to  allege  any  general  or  special  damage 
caused  thereby  and  the  plaintiff  to  recover  shall 
only  be  fadd  to  prove  that  tbe  matter  was  pub- 
lished or  spoken  by  tbe  defendant  concerning  the 
plaintiff.  As  a  defense  thereto  the  defendant 
may  deny  and  offer  evidence  to  disprove  the 
chaises  made,  or  he  may  prove  that  the  matter 
charged  as  d^amatory  was  tme,  and  in  addi- 
tion thereto,  tbat  It  was  publidied  or  spoken  un- 
der such  circumstances  aa  to  render  it  «  privi- 
leged communication." 

In  2S  Cye.  2S9,  it  la  said: 

"Publications  imputing  mere  impairment  of 
mental  faculties  or  intellectual  weakness  not 
amounting  to  insanity  are  libelous  per  se" — cit- 
ing Morse  V.  Times-R.  Printing  Co.,  124  Iowa, 
707,  100  N.  W.  867;  Belknap  t.  Ball,  83  Mlrh. 
683,  47  N.  W.  674,  11  L.  B.  A.  72,  21  Am.  St. 
Rep.  622;  Wood  v.  Boyle.  177  Pa.  620,  85  Aa 
853,  55  Am.  St.  Rep.  747 ;  Candrian  v.  MiUer, 
98  Wia  164,  78  N.  W.  1004. 


And  on  page  260  thereof  it  la  said: 
"A  written  or  printed  publication  Imputing 
roguery,  rascality,  or  general  depravity,  which 
carries  with  it  a  charge  of  moral  turpitude  and 
degradation  of  character,  the  natural  tendency 
of  which  is  to  hold  the  party  up  to  contempt 
and  expose  him  to  the  reprobation  of  the  virtu- 
ous ana  honorable,  is  libelous  per  se." 

And  it  has  been  held  libelous  to  charge  one 
with  being  a  drunkard.  See  cases  cited  In 
tbe  notes. 

Applying  the  rule  announced  in  this  sec- 
tion of  the  statute  to  the  case  at  bar,  we 
must  hold  that  the  trial  court  committed  an 
error  In  sustaining  a  demurrer  offered  by 
tbe  defendant  to  the  plaintiff's  evidence. 
The  evidence  here  clearly  established  that 
tbe  words  written  by  tbe  defendant  below 
concerning  the  plaintiff  were  defamatory, 
and,  tbe  same  being  within  the  class  desig- 
nated as  a  privileged  publication,  the  evi- 
dence was  suflScient  to  talie  tbe  case  to  tbe 
Jury. 

Tbe  Judgment  of  the  lower  court  la  there- 
fore reversed,  and  this  cause  remanded  tor 
a  new  trial. 

PER  CUBIAM.    Adopted  In  wbole. 


WICHITA  FALLS  &  N.  W.  BY.  CO.  v.  D. 

CAWLEY  CO.  et  al.     (No.  8717.) 
(Supreme  Court  of  Oklahoma.   April  9,  191&) 

(Bi/aahu$  hi  Comrt.) 

1.  Cabsibrs  «=»106(1)— Dblat  ih  Transit— 
Measube  of  Dauaoeb. 

The  measure  of  damages  for  delay  in  trans- 
it of  a  shipment  of  merchandise  in  the  absence 
of  the  shipper  having  communicated  to  the 
carrier  all  of  the  facts  and  circomstaaces  of  the 
shipment,  which  do  not  ordinarily  attend  tbe 
carriage,  is  the  depreciation  o£  the  merchandise 
at  the  market  value  at' the  place  of  delivery  be- 
tween the  date  at  which  it  oqght  to  have  been 
delivered  and  the  date  of  its  actual  ddivery. 

2.  Cabsixbs  <S=>105(2) — Delay  in  TaanBrr— 
Special  Dauages. 

In  order  to  recover  special  damages  for  de- 
lay in  a  shipment  of  freight,  it  must  be  shown 
that  such  damages  were  within  the  contempla- 
tion of  both  parties  to  the  contract. 

3.  cabbikra  «s>105(1)— dsi^t  in  tsansit— 
Dauages. 

In  an  action  for  damages  for  delay  in  trans- 
it in  a  shipment  of  merchandise,  damages  oc- 
curring after  receipt  of  the  merchandise  by  tbe 
consignee,  by  reason  of  the  fact  that  said  mer- 
chandise had  to  be  carried  over  to  another  sea- 
son, cannot  be  recovered. 

4.  Oarbiebb  <3=>103  —  Dblat  iit  Tbanbit  — 
Daicages— Evidence. 

In  the  absence  of  pleading  and  proof  of  spe- 
cial damages  in  an  action  to  recover  damages 
for  delay  in  transit  of  a  shipment  of  merchan- 
dise, it  is  error  to  admit  evidence  of  the  depre- 
ciation of  the  value  of  the  merdiandise,  after 
its  receipt  by  the  consignee,  by  reason  that  said 
merchandise  had  to  be  carried  over  to  another 
season. 

6.  Tbial  ^»178— Dibeoted  Vebdict— Evi- 
dence. 

Where,  admitting  the  truth  of  all  the  evi- 
dence in  favor  of  the  plaintiff,  together  with 
such  inferences  and  conclusions  as  may  reason- 
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abl7  b«  drawn  thereCroin,  It  is  iuBofficiest  to 
Ruatain  a  verdict  in  favor  of  the  plaintiff,  it 
is  reversible  error  for  the  court  to  direct  a  ver- 
dict for  the  plaintiif. 

&  Gasbiebs  ^^KM^Delat  in  Teanwp— Vk»- 
dict— snfticibnot  of  evidence. 
The  evidence  in  this  case  carefully  consider- 
ed, and  found  not  sufficient  to  support  a  verdict 
for  the  plaintiff. 

CommlssloDers*  Oplnltm,  Division  No.  1. 
BrroT  from  District  Court,  Major  Ooonty; 
James  6.  (killison.  Judge. 

Action  by  the  D.  Cawley  Company,  a  part- 
nership, c(Huposed  of  Denny  Cawley  and 
others,  against  the  Wichita  Falls  &  North- 
western Railway  Oompany  and  the  Kansas 
City,  Mexico  ft  Orient  Railroad  Company. 
Case  dismissed  as  to  Kansas  City,  Mexico  & 
Orient  Railroad  Company,  and  judgment  for 
plalndff,  and  defendant  Wichita  Falls  & 
Northwestern  Hallway  Company  bring  error. 
Reversed  and  remanded. 

Robinson  &  Whiteside,  of  Altus,  for  plain- 
tiff in  error.  John  V.  Roberts,  of  Fairview, 
and  S.  A.  NorttHi,  of  Oklahoma  City,  for  de- 
fendants In  error. 

COLLIER,  0.  This  acUon  was  brought 
by  the  plaintiffs  in  error  against  the  defend- 
ants in  error  to  recover  damages  In  the  sum 
of  $620J22,  alleged  to  have  been  sustained  by 
reason  of  delay  In  transit  of  certain  goods 
described  in  the  petition.  Hereinafter  the 
parties  will  be  designated  as  they  were  in  the 
trial  court 

Upon  the  conclusion  of  the  evidence,  each 
of  the  defendants  separately  demurred  to  the 
evidence.  The  court  sustained  the  demurrer 
of  the  Kansas  City,  Mexico  ft  Orient  Railroad 
Company,  and  dismissed  the  case  as  to  it. 
The  court  oremiled  the  demurrer  of  the 
Wldiita  Falls  ft  Northwestern  Railway  Oom- 
pany, to  which  said  company  duly  excepted. 
Thereupon  the  court  instructed  the  Jury  "to 
return  a  verdict  In  favor  of  the  plaintiffs 
against  the  Wichita  Falls  &  Northwestern 
Railway  Company  In  such  amount  as  they 
find  from  tlie  evidence  in  this  case  that  the 
plaintiff  has  been  damaged,  in  the  event  they 
find  the  plaintiff  has  been  damaged  not  ex- 
ceeding $620.22."  The  Jury  returned  a  ver- 
dict against  the  Wichita  Falls  &  North- 
western Railway  Oompany  in  the  sum  of 
flSO,  to  which  the  said  con^ny  duly  except- 
ed. The  Wichita  Falls  &  Northwestern  Bail- 
way  Oompany  made  timely  motion  for  a  new 
trial,  wtilch  was  overruled  and  excepted  to, 
and  judgment  entered  In  accwd  with  the 
verdict  to  which  said  company  duly  excepted, 
and  perfected  an  appeal  to  this  court 

The  evidence  in  the  case  shows  that  the 
plaintiffs  shipped  merchandise  over  the  said 
railroads,  the  goods  consisting  of  6  rolls  wall 
paper,  2  coat  racbs,  1  settee,  1  stove,  1  pipe, 
1  sign,  and  16  boxes  clothes  and  shoes,  but 
there  Is  no  evidence  in  the  record  to  show 
the  value  of  said  merchandise.  The  record 
shows  that  the  shipment  was  made  November 


3,  1914,  and  the  goods  were  received,  by  the 
plaintiffs  at  their  destination  on  the  21st  day 
of  Noveml>er,  1914.  The  evidence  further 
shows  that  the  plaintiffs  were  engaged  in  the 
general  mercantile  business,  and  had  shipped 
said  goods  to  their  place  of  business  for  the 
purpose  of  disposing  of  them  at  a  ten-day 
sale  which  they  had  advertised,  that  said 
goods  were  received  too  late  for  said  sale, 
and  that  said  goods  in  consequence  had  to  be 
carried  over  to  another  season,  and  against 
the  objection  and  exception,  of  the  defend- 
ants ;  voluminous  evidence  was  allowed  to  go 
to  the  jury  as  to  the  percentage  of  value  that 
the  said  goods  depreciated  by  reason  of  hav- 
ing to  be  carried  over.  The  evidence  further 
shows  that  from  the  point  of  shipment  to 
the  point  to  which  the  goods  were  shipped 
did  not  exceed  200  miles. 

There  are  no  assignments  of  error  In  the 
brief,  but  there  are  several  assignments  of 
error  In  the  petition  In  error,  but  the  only 
OTies  we  deem  necessary,  for  a  proper  review 
of  this  case,  to  consider,  is  the  overruling  of 
the  demurrer  to  the  evidence  of  the  Wichita 
Falls  ft  Northwestern  Railway  Company, 
the  improper  admission  of  testimony,  and 
the  instructions  of  the  court  to  the  jury  di- 
recting a  verdict  for  the  plaintiffs  in  such 
sum  as  they  might  be  damaged. 

[1]  The  law  is  well  settled  as  to  the  meas- 
ure of  damages  for  delay  in  the  shipment  of 
goods,  and  that  measure  is  the  difference  in 
the  market  value  of  the  merchandise  at  the 
time  and  place  when  it  ought  to  have  been 
delivered,  and  the  time  of  its  delivery.  Sec- 
tion 2869  of  Revised  Laws  1910  Is  as  follows: 

**rhe  detriment  caused  by  a  carrier's  delay  in 
the  delivery  of  freight,  is  deemed  to  be  the  de- 
preciation in  the  intrinsic  value  of  thfe  freight 
during  the  delay,  and  also  the  depredation,  if 
any,  in  the  market  valae  thereof,  ouierwise  than 
by  reason  of  a  depreciation  in  its  intrinsic  val- 
ue, at  the  place  where  it  ought  to  have  been  de- 
livered, and  between  the  day  at  which  it  ought 
to  have  been  delivered  and  the  day  of  its  actual 
delivery." 

In  the  recent  case  of  Missouri,  K.  ft  T.  Ry. 
Co.  et  al.  V.  Foote,  46  OkL  CTS.  149  Pac  223, 
Ann.  Cas.  1917D,  173,  it  Ifl  held : 

"Under  section  2869,  Rev.  Laws  1910.  the 
detriment  caused  by  a  carrier's  delay  in  the  de- 
livery of  frdght  is  deemed  to  be  the  depreciation 
in  the  intrinsic  valne  of  the  freight  during  the 
delay,  and  also  the  depreciation,  if  any,  in  the 
market  value  thereof,  otherwise  than  by  reason 
of  a  depreciation  in  its  intrinsic  value,  at  the 
place  where  it  ought  to  have  been  delivered,  and 
between  the  day  at  which  it  ought  to  have  been 
delivered  and  the  day  of  its  actual  delivery." 

See  Kansas  Pac.  Ry.  Co.  v.  Reynolds,  8 
Kan.  623 ;  Klass  Com.  Go.  v.  Wabash  R.  R. 
Co.,  80  Ma  App.  164;  Chicago,  Rock  Island  ft 
P.  Ry.  Co.  T.  O.  a  Mill  Blevator  ft  Ught 
Company  (Tex.  Civ.  App.)  87  S.  W.  753;  Cow- 
herd V.  St.  Louis  ft  San  FrandsCo  R.  R.  Co^ 
151  Mo.  A]K>- 1, 131  S.  W.  755;  Southern  Ex- 
press Company  v.  Hanaw,  134  Ga.  445,  67  S. 
B.  944,  137  Am.  St  R^.  227 ;  Gulf,  Colorado 
ft  Santa  F£  v.  Barber,  60  Tex.  Glv.  AppL  234, 
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127  S.  W.  258;  McCabe  t.  Atchison,  Topeka 
&  Santa      R.  K.  Co..  154  III.  App.  380. 

[2-4]  Whatever  damages  may  hare  accrued 
after  the  delivery  of  said  merchandise  to 
plaintiffs  by  reason  of  having  to  carry  over 
said  goods  to  another  season  are  too  remote, 
and  cannot  he  recovered,  and  the  court  com- 
mitted reversible  error  In  permitting  evi- 
dence to  go  to  the  jury  as  to  the  depredation 
of  the  value  of  the  merchandise  In  question 
by  carrying  them  over  to  another  season. 
Again,  the  value  of  the  goods  shipped  are 
not  shown  by  the  evidence;  It  was  therefore 
Impossible  for  the  jury  upon  a  percentage 
basis  of  depredation  of  the  goods,  which  line 
of  evidence  was  the  only  evidence  as  to 
the  amount  of  depredation  by  being  carried 
over,  to  have  evidence  upon  which  to  prop- 
erly predicate  a  verdict,  and  consequently 
the  verdict  In  this  case  Is  based  upon  sur- 
mise and  conjecture,  which  Is  not  sufficient 
to  support  the  same.  In  Kansas  CSty  South- 
em  By.  C!o.  T.  Henderson,  153  Pac.  872,  it  la 
held: 

"The  verdict  of  a  jury  must  be  rendered  upon 
evidence  reasonably  tending  to  support  same, 
and  not  npon  conjecture." 

In  Moore  v.  Mo.  Pac.  I^.  Co.,  28  Ma  App. 
622.  it  Is  held: 

"A  verdict  evidently  founded  upon  mere  con- 
jecture of  poasibilitiea  or  pTobabiuties,  however 
reasonable,  will  not  be  permitted  to  stand." 

See,  also,  8  Oye.  352,  and  authorities  thm 

cited. 

There  is  no  evidence  in  the  case  to  show 
that  the  carrier  was  informed  of  any  special 
purpose  that  the  merchandise  shipped  were 
to  be  used,  and  therefore 'special  damages 
could  not  be  recovered.  In  Williams  v.  Atl. 
Goast  line  B.  B.  Co.|  66  Fla.  735,  48  South. 
209,  24  L.  B.  A.  (N.  S.)  184, 131  Am.  St.  Bep. 
160,  it  is  said: 

*H>nly  such  dama^  may  be  recovered  as  were 
contemplated  or  might  reasonably  be  sapposed 
to  liave  entered  into  the  contemplation  of  the 
parties  to  the  contract  of  carriage.  If  the  own- 
er of  the  goods  would  charge  the  carrier  with 
any  special  damages,  he  muBt  liave  communicat- 
ed to  the  carrier  all  the  (acts  and  circumstances 
of  the  case  which  do  not  ordinarily  attend  the 
carriage  or  the  peculiar  character  and  value  of 
the  property  curled,  for  otherwise  such  pecu- 
liar circumstances  cannot  be  contemplated  by 
the  carrier.*' 

The  rule  laid  down  in  Hadley  v.  Baxendale, 
9  Ex.  Ch.  341,  Sedgwick's  Leading  Cases  on 
Measure  of  Damages,  126,  which  has  been 
followed  by  the  Supreme  Court  of  the  United 
States,  and  most  of  the  states  of  the  Union, 
establisbes  this  doctrine: 

"Whwe  two  parties  have  made  a  contract, 
which  one  of  tnem  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect to  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered  ei- 
ther arising  naturally,  according  to  the  actual 
course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  ctmtemplatlon  of  bout  par- 
ties at  the  time  they  mada  the  contract,  as  the 
probable  result  of  it." 


In  the  case  of  Illinois  Central  By.  Co.  v. 
Johnson,  116  Tenn.  624,  04  S.  W.  600.  parties 
had  the  contract  for  boring  a  deep  well  in 
the  state  of  Arkansas,  and  In  contemplation 
of  such  work  they  delivered  to  the  railroad 
company  machinery  for  the  purpose  of  doing 
the  work.  The  party  who  made  the  shlpm^it 
stated  to  the  agent  of  the  company  that  the 
machinery  was  needed  right  away,  and  that 
the  shipment  was  for  Immediate  delivery, 
that  the  shipper  was  at  heavy  expense  In 
keeping  a  crew  awaiting  the  arrival  of  the 
shipment  for  the  purpose  of  carrying  out  the 
contract.  The  shipment  was  delayed,  and  tbfe 
parties  brought  suit.  Under  that  state  of 
facts,  recovery  was  d^led,  and  In  so  doing 
the  court  said : 

"One  seeking  to  recover  special  damages  for 
breach  of  a  contract  must  show  that  such  dam- 
ages were  within  the  contemplation  of  l>oth  par- 
ties to  the  contract ;  otherwise  he  can  only  re- 
cover such  damages  as  in  the  usnal  course  of 
things  flow  from  a  breach." 

Chicago,  Rock  Island  &  Pacific  Railway 
Company  v.  Geor^  W.  Broe,  16  Obi.  25,  86 
Pac.  441,  was  an  action  to  recover  damages 
for  the  delay  In  a  shipment  of  carload  of 
wire  and  nails.  As  a  part  of  the  measure  of 
damages  claimed  by  plalntlft  was  the  loss  of 
trade  during  the  delay  of  fretgfit  In  said 
opinion  Judge  Burwell  says: 

"The  jury  had  absolutely  no  justification  for 
allowing  the  consignee  anything  for  loss  of 
trade.  There  was  no  evidence  on  which  to  base 
such  a  finding,  and  even  If  there  bad  been  it 
could  not  be  considered,  as  the  carrier's  liability 
is  fixed  by  the  section  of  the  statute  above  quot- 
ed, and  loss  of  trade  is  not  referred  to  therein." 

[I,  I]  Tliere  is  no  evldeiice  wtaatever  lo 
the  record  that  the  modiaiidise  deteriorated 
in  value  dnrii^  the  d^y  In  transit,  and  If 
tbey  did  so  deteriorate  the  amoant  ther^or 
Is  not  shown,  conseanently  there  vna  no  evi- 
dence to  support  ft  verdict  for  plaintiffs,  and 
the  court  committed  reversible  error  In  over- 
ruling the  demurrer  of  the  Tnchlta  Falls  & 
Northwestern  Railway  Company,  to  the  evi- 
dence. In  Ghidcesha  Inv.  Go.  t.  nillllps  et 
al.,  161  Pac.  223,  it  Is  hcdd: 

"The  guestitm  presented  on  a  motion  to  di- 
rect a  verdict  is  whether,  admitting  the  truth  of 
all  the  evidence  in  favor  of  the  party  against 
whom  the  action  is  contemplated,  together  with 
auch  inferences  and  conclusions  as  may  be  rea- 
sonably drawn  from  It,  there  la  enough  compe- 
tent evidence  to  reasonably  sustain  a  verdict  in 
favor  of  such  party." 

Applying  the  rule  In  the  Instant  case, 
admitting  the  truth  of  all  the  evidence  in 
favor  of  the  plaintiff,  together  with  such  In- 
ferences and  conclusions  as  may  be  reason- 
ably drawn  from  it,  there  Is  not  enough  com- 
petent evidence  to  reasonably  sustain  the  ver- 
dict directed  by  the  court,  and  the  court  com- 
mitted reversible  error  In  directing  a  ver- 
dict for  the  plaintiff. 

For  the  errors  pointed  out,  this  cause  it 
reversed  and  remanded. 

P££  CURIAM.  Adopted  la  wliole. 
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WALKER  et  al.  v.  HINTON.  (No.  8850.)* 
(Sapreme  Court  of  Oklahoma.   April  9,  1918.) 

(Siraahu$  iff  Oomrt.) 
Bepzxtin  ^»67— Petitiok— STrmoiiHOT, 

A  petition  in  r«pievin.  vhich  contains  th« 
allegatioii  that  the  plaintiff  is  the  owner  of  the 
property  therein  described  and  entitled  to  im- 
mediate possession  thereof  and  that  the  defend- 
ant wroosfolly  detains  the  posses cdon  thereof 
from  the  plaiDtil^  states  facts  mfficsent  to  con- 
stitute a  cause  of  action. 

Commiasioners*  Opinion,  DlTlslon  No.  3. 
Error  from  District  Comrt,  Garrln  Cbunty; 
F.  B.  Swank,  Judge. 

Replevin  by  C.  O.  Walker  and  another 
agalnflt  W.  L.  Hinton.  Demurrer  to  amended 
petition  sustained  and  cause  dismissed,  and 
plaintiffs  bring  error.  Reversed,  with  direc- 
tions to  set  aside  the  order  sustaining  the 
demurrer  and  dismissing  the  cause  and  to 
reinstate  the  cause. 

W.  L.  Eagleton,  of  Norman,  and  Ledttetter, 
Stuart  &'  Bell,  of  Oklahoma  City,  for  plain- 
tiffs In  error.  H.  B.  Jacobs,  of  Purcell,  and 
Thompson,  Patterson  &  Hampton^  of  Pauls 
Valley,  tor  defendant  In  error. 

PBTOR,  G.  This  Is  an  actUn  In  Replevin 
commenced  on  the  9tli  day  of  October,  1913, 
by  plalntUb  in  error,  G.  C.  Walker,  and  H.  M. 
Walker,  against  W.  Hlntoo,  defeodant  In 
error,  for  tbe  posaesslon  of  an  iron  gray  Per^ 
cberon  stallion  and  tor  damages  for  the 
wrongful  retention  thereof  is  tbe  siun  of 
9500. 

The  amended  petitira  of  the  lAalntifF  con- 
tains the  fallowing  allegatloDs: 

"Plaintiffs  for  their  canse  of  action  against 
the  d^endant  allege  and  state  that  they  are 
at  this  time,  and  were,  on,  to  wit,  the  9tn  day 
of  October,  1913,  the  owners  and  entitled  at 
the  time  to  the  immediate  possession  of  one 
certain  Iron  gray  Percheron  stallion,  named 
'Dewev,*  whose  registered  numlier  is  72743,  and 
that  they  are  still  at  tliis  time  the  owners  and 
entitled  to  the  immediate  possession  of  said 
stallion  and  have  been  ever  since  and  prior  to 
the  bringing  of  this  action ;  that  due  and  legal 
demand  was  made  of  defendant,  W.  L.  Hinton, 
for  tbe  possession  of  said  etallioQ,  before  the 
brining  of  this  suit,  but  be,  the  said  defendant, 
failed  and  refused,  and  still  falls  and  refuses, 
to  deliver  said  stallion  to  these  plaintiffs,  or 
either  of  them,  and  therefore  these  plaintiffa 
allege  and  state  that  said  defendant  is  in  wrong- 
ful possession  of  said  stallios,  and  these  plain- 
tiffs are  wrongfully  and  illegally  deprived  of 
bis  possession." 

Tbe  plalntifh  further  allege  that  they  are 
entitled  to  damages  for  the  usable  value  of 
said  stallion,  and  ask  for  judgment  for  the 
return  of  aald  stallion  or  his  value  in  tbe 
sum  of  $600,  and'  for  damages  for  tbe  usable 
value  of  said  stallion  in  tbe  sum  of  91,300, 
and  costs  of  action. 

Defendant  Interposed  a  general  and  ^)eclal 
demurrer  containing  tbe  following  asslgn- 
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ments  of  error:  (1)  That  the  amended  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ;  (2)  that  tbe  allegations 
contained  In  petition  of  plaintiffs  in  regard 
to  damages  do  not  comply  with  an  order  of 
the  court  previously  entered  In  said  cause 
requiring  plaintiffs  to  make  their  petition  In 
regard  to  alleged  damages  more  definite  and 
certain. 

On  the  4tta  day  of  Sept«nber,  1916,  tbe 
court,  In  the  absence  of  plaintiffs  or  their 
attorney,  sustained  the  demurrer  of  defend- 
ant to  the  plaintiffs'  amended  petition,  dis- 
missed said  cause,  and  taxed  the  plaintiffs 
with  tbe  cost  of  tbe  action  In  tbe  sum  of 
922,05.  At  tbe  same  term  of  court,  on  the  4tb 
day  of  September,  1916,  plaintiffs  filed  their 
application  In  said  cause  to  have  tbe  order  of 
the  court  sustaining  the  demurrer  and  dis- 
missing said  cause  set  aside.  The  trial  court 
refused  to  set  aside  the  order  sustaining  tbe 
demurrer  of  defendant  /to  the  ptolntiflK 
amended  petition  and  order  dismissing  said 
cause.  From  this  Judgment  sustaining  tbe 
demurrer  and  dlsml^Ing  aald  cause  and  ovez^ 
ruling  said  motion,  tbe  plaintiffs  appeal. 

Plaintiffs  assign  as  error:  (1J  That  tbe 
court  erred  in  sustaining  the  demurrer  of 
defendant  to  the  plaintiffs'  amended  petition, 
and  In  dismissing  plaintiffs'  cause  of  action ; 
(2)  that  tbe  court  erred  in  refusiug  to  set 
aside  its  judgment  sustaining  the  demurrw 
to  plalntUte'  petition  and  dismissing  said 
cause. 

The  petition  of  tbe  plaintiffs  clearly  states 
facta  sufBdent  to  constitute  a  cause  of  ac- 
tion. A  petition  in  replevin  which  contains 
the  allegations  that  tbe  plaintiffs  are  tbe 
owners  and  entitled  to  the  immediate  posses* 
slon  of  the  property  in  controversy  and  de- 
scribing tbe  said  property,  and  alleging  de- 
fendant wrongfully  withholds  tbe  possession 
of  such  property  from  plaintiffs,  states  facts 
sufficient  to  constitute  a  cause  of  action,  and 
is  good  against  a  general  demurrer.  Stone  v. 
American  Nat.  Bank,  34  Okl.  786,  127  Pac. 
303.  The  allegations  In  regard  to  damages 
are  clearly  snflSdent.  As  the  petition  stated 
facts  sufficient  to  entitle  plaintiffs  to  posses- 
sion of  the  property  in  controversy,  even  if 
It  bad  been  fatally  defective  In  regard  to 
damages,  it  would  still  be  good  against  a 
general  demurrer.  A  casual  reading  of  tbe 
petition  discloses  the  fact  that  it  was  suffi- 
cient and  that  the  general  and  special  de- 
murrer was  frivolous.  Tbe  court  clearly 
erred  in  arbitrarily  sustaining  this  demurrer, 
and  arbitrarily  dismissing  pialntlCb'  cause  of 
action  and  taxing  the  costs  against  tbem. 

Therefore  the  Judgment  of  tbe  trial  court 
should  be  reversed,  with  directions  to  set 
aside  tbe  order  sustaining  tbe  demurrer  to 
plaintiffs'  petition  and  tbe  order  dismissing 
said  cause,  and  to  reinstate  said  cause. 

PER  CURIAM.  AdoptBd  in  whole. 
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KING  et  al.  (No.  8074.) 
(Snpreme  Court  of  OUahoma.   April  9,  1918.) 

(Svllahtu  ly  the  CourtJ 
Apfeai,  and  Ebbob  «=»1232— Rbpi^vih  «S=> 

120— SUBBOQATION  ®=j7{8)— PBINCIPAI.  AND 

SuBETT— Liability  of  Subeties. 
Mrs.  K.  sued  G.  L.  K.  and  W.  C.  K.  in  re- 
pleTin.  S.  W.  Co.  became  surel?  for  the  de- 
fendants on  the  redelivery  bond.  Judgment  was 
rendered  for  Mrs.  K..  and  G.  L.  K.  and  W.  C. 
K.  appealed  to  the  Supreme  Court  and  gave  a 
supersedeas  bond  to  stay  execution  of  the  judg- 
ment,  with  J.  E.  It.  and  F.  E.  B.  as  saretiea. 
S.  W.  Co.  did  not  procure  or  conseojt  to  the  gir- 
ing  of  the  superseaeas  bond  and  stay  of  execu- 
tion. The  judgment  was  modified  and  affirmed 
in  the  Supreme  Court.  Suit  was  then  commenc- 
ed by  Mrs.  K.  againat  the  principals  and  sure- 
ties on  both  bonds.  HM:  <1)  That  Mrs.  E. 
was  entitled  to  a  joint  and  several  judnnent 
against  the  principals  and  sureties  on  each  oond. 
(2)  As  between  the  sureties  on  the  respective 
bonds,  the  sureties  on  the  supersedeas  bond  were 
primarily  liable,  and  the  surety  on  the  redeliv- 
ery bond,  upon  payment  of  the  judgment,  is  en- 
titied  to  be  subrogated  to  the  rights  of  the  Judg- 
ment creditor  as  against  the  aaretiea  on  the  su- 
persedeas bond. 

Error  from  District  Court,  Orady  County ; 
Win  Ldnn,  Judge. 

Actions  by  Mrs.  Ardle  King,  administra- 
trix, against  G.  L.  King  and  another  and  the 
Southwestern  Surety  Insurance  Company,  a 
corporation,  and  against  J.  E.  Lucas  and  F. 
E.  Baker,  which  were  consolidated.  There 
was  a  judgment  for  plaintiff  against  the  sev- 
eral defendants,  and  for  defendants  Lucas 
and  Baker  against  the  Southwestern  Surety 
Insurance  Company,  wblcb  brings  error. 
Judgment  for  plalntift  affirmed,  but  Judg- 
ments against  the  Soutbweetem  Surety  In- 
surance Company  reversed. 

G.  A.  Paul,  ot  Oklahoma  City,  for  plain- 
titr  la  error.  Kddle  &  Hammerly,  of  Chlck- 
asha,  for  defendant  In  error  King.  Chas. 
West,  of  Oklahoma  City,  for  defendant  In 
error  Lucas.  Bond,  Melton  A  Melton,  of 
Chlckashat  for  defendant  In  error  Baker. 

BAINEY,  J.  Mrs.  Ardle  King^  as  admin- 
istratrix of  the  estate  of  her  deceased  bus- 
band,  instituted  an  action  in  replevin  in  the 
superior  court  of  Grady  county,  Okl.,  against 
G.  U  King  and  W.  C.  King,  to  recover  pos- 
session of  some  mules  which  bad  been  mort- 
gaged to  her  deceased  husband,  as  security 
for  a  debt  evidenced  by  a  note.  At  the  com- 
mencement  of  the  action  a  writ  of  replevin 
was  Issued  and  placed  in  the  hands  of  the 
sheriff,  who  levied  upon  some  of  the  mules 
described  In  the  petition.  Thereupon,  the 
defendants  G.  L.  King  and  W.  C.  King,  as 
principals,  and  the  Southwestern  Surety  In- 
surance Company,  as  surety,  executed  a  re- 
delivery bond  In  the  sum  of  $1,260,  condition- 
ed as  required  by  law.  The  trial  of  this  case 
resulted  in  a  Judgment  for  Mrs.  King,  as  ad- 
ministratrix, for  possession  of  the  property 


or  Its  value  in  the  sum  of  $1,471^  The  de- 
fendants appealed  the  case  to  the  Supr«no 
Court,  and,  for  the  purpose  of  staying  execu- 
tion, filed  a  supersedeas  btrnd  in  the  sum  of 
SLSOO,  vrith  J.  B.  Lncaa  and  F.  E.  Baker  as 
sureties  thereon.  This  court  modified  and 
affirmed  the  Judgment  of  the  superior  court. 
See  King  t.  King,  42  OkL  405, 141  Paa  788. 

The  defendants  in  the  replevin  action  hav- 
ing fiiiled  to  return  the  property  or  to  pay 
the  value  thereof,  as  fixed  by  the  court,  Mr& 
King,  as  administratrix,  Instituted  two  sep- 
arate suits  la  the  district  court  of  Grady 
county,  Okt.,  against  the  defendants  G.  U 
King  and  W.  C.  King  and  their  surety,  the 
Southwestern  Surety  Insurance  Company 
and  J.  E.  Lucas  and  F.  E.  Baker,  the  sure- 
ties on  the  respective  redelivery  and  super- 
sedeas bonds.  By  agreement  the  actions 
were  consolidated  and  tried  as  one  action. 
At  the  conclusion  of  the  evidence  the  plain- 
tiff moved  the  court  for  Judgment  against  the 
defendants  and  each  of  them  for  the  amount 
sued  for,  and  interest  and  costs. .  At  the 
same  time  the  Southwestern  Surety  Insur^ 
ance  Company  filed  a  motimi  praying  that. 
In  the  event  Judgment  was  rendered  in  favor 
of  the  plaintiffs  and  against  the  defendants, 
the  court  should  also  render  Judgment  in  its 
favor  against  the  defendants  J.  B.  Lucas  and 
F.  E.  Baker.  Counsel  for  the  defendants  J. 
E.  Lucas  and  F.  E.  Baker  thereuiKin  prayed 
the  court  for  Judgment  in  their  ftivor  against 
the  Southwestern  Surety  Insurance  Company 
for  the  full  amoant  of  the  Judgment  whidi 
the  court  might  award  against  them,  except 
the  costs  of  the  appeal  in  the  Supreme  Court 
After  taking  the  case  under  advisement  fOr 
several  weeks,  the  court  rendered  the  fol- 
lowing Judgment: 

"It  Is  therefore  by  the  court  considered,  or- 
dered, and  adjudged  that  plaintiff,  Ardie  King, 
as  administratrix  of  the  estate  of   ,  de- 
ceased, have  and  recover  judgment  against  the 
defendants  Southwestern  Suretr  Insurance  Com- 
pany, J.  E.  Lucas,  and  F.  E.  Baker  and  each  ot 
them  for  sum  of  eight  hundred  ninety-four  and 
«»/io«  (*8l>4.39}  doUars  with  10  ner  cent,  in- 
terest thereon  from  October  6,  lull,  and  the 
costs  of  this  action,  and  in  addition  from  the 
defendants  J.  E.  Lucas  and  F.  E.  Baker  for  the 
sum  of  the  costs  of  the  appeal  to  the  Supreme 
Court  in  the  cause  No.  3453,  King,  etc.,  v. 
King  et  al.,  to  which  defendant  Southwestern 
Surety  Insurance  Company  excepted  at  the 
time,  and  the  defendants  J.  E.  Lucas  and  F.  E. 
Baker  have  and  recover  judgment  against  South- 
western Surety  Insurance  Company  for  the  sum 
of  $894.39  with  interest  herein  recovered  against 
them  by  the  plaintiff  above  and  defendant  South- 
western Surety  Insurance  Company  excepted 
at  the  time. 

"It  is  also  ordered  and  adjudged  that  upon  the 
aatisfaction  and  payment  of  said  judgment  by 
the  defendant  Southwestern  Surety  Insurance 
Company,  as  herein  directed,  then  said  judg- 
ment herein  rendered  In  favor  of  defendants  Lu- 
cas and  Baker  shall  be  satisfied  and  discharg- 
ed by  the  clerk  of  this  court" 

Complaining  of  the  Judgment  In  favor  of 
the  plaintiff,  the  surety  company  contends 
that  there  Is  not  any  evidence  In  the  record 
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showing  whether  the  conditions  of  tlie  re- 
delivery iKxad  were  complied  with  by  retarn- 
lOK  the  moles,  or  th&t  a  dttnaud  was  made 
for  thdr  retnm.  Aasnming  that  It  was  nee- 
esaary  for  the  xOalntifl  to  prove  this  breach 
of  the  redelivery  bond,  we  have  examined 
the  record  and  find  that  there  was  ample 
testimony  authorizing  the  court  to  find  that 
the  hood  was  breached  in  thla  particnlar, 
and  that  plaintiff  had  made  the  donand. 

The  second  pnn>osltion  argaed  in  the  brief 
of  counsel  fOr  the  surety  comiNmy  1b  that 
since  Bfrs.  King,  as  administratrix,  insti- 
tuted the  first  action  against  the  sureties  on 
the  supersedeas  bond  only,  she  could  not 
thereafter  bring  a  Joint  action  against  the 
sureties  on  the  supersedeas  .and  the  surety 
on  the  redelivery  bond.  Counsel  have  evident- 
ly misread  the  record  in  this  respect,  for  the 
first  action  was  brought  against  the  princi- 
pals and  sureties  on  both  bonds. 

The  principal  question  Involved  In  this  ap- 
peal is:  Are  the  equities  of  the  sureties  on 
the  supersedeas  bond  superior  to  the  equities 
of  the  surety  on  the  redelivery  bond,  and 
which  surety.  If  either,  Is  subrogated  to  the 
rights  of  the  judgment  creditor  against  the 
other  surety  or  sureties? 

It  Is  generally  held  that  successive  sureties 
on  judicial  bonds  are  liable  to  each  other  in 
the  inverse  order  in  which  they  became  sure- 
ties. Brandt  on  Suretyship  and  Guaranty 
(2d  Ed.)  vol.  1,  p.  895 ;  Steams  on  the  Law 
of  Suretyship,  g  271 ;  Pingrey  on  Suretyship 
and  Guaranty  (2d  Ed.)  fi  168,  p.  191.  In  such 
cases  the  right  of  sureties  to  substitution  or 
subr(^ation  Is  based  upon  principles  of  eq- 
uity and  is  not  a  right  arising  out  of  any. 
contractual  relation.  The  principles  under- 
lying the  vast  majority  of  the  reported  cases 
are  clearly  enunciated  In  the  early  Ohio  case 
of  John  W.  Hartwell  v.  Oliver  Smith,  15 
Ohio  St  200.  We  quote  from  the  language 
of  Justice  Scott,  who  delivered  the  opinlm  of 
the  court: 

"There  are  two  distinct  and  firmly  establiflh- 
ed  rights  of  sureties,  which  are  iovolved  in  the 
consideration  of  this  case:  First,  that  of  substi- 
tution, or  subrogation,  through  which  a  surety 
payiog  off  the  debt  of  his  principal  is  entitled  to 
stand  in  the  place  of  the  creditor,  aud  have  all 
the  rights  which  he  has,  for  the  purpose  of  reim- 
bursement. A  statement  of  this  right  was  made 
In  clear  and  forcible  terms  by  toe  ObaDceHor 
(Lord  Brougham),  in  Hodgson  v.  Shaw,  8  My.  & 
K.  183,  where  it  was  said:  'It  is  hardly  possible 
to  pnt  this  right  of  substitution  too  high,  and  the 
right  results  more  from  equity  than  from  con- 
tract or  quasi  contract;  unless  Id  ho  far  as  the 
known  equity  may  be  supposed  to  be  imported 
into  any  transaction,  and  ao  raise  a  contract  by 
implication.' 

'"The  doctrine  of  the  court  in  this  respect  was 
tumlnously  expounded  in  the  argument  of  Sir 
Samuel  Homilly,  in  Craythorne  v.  Swinburne 
(14  Vesey^  IW) ;    and  Lord  Eldon  in  giviog 

i'udgmeut  in  that  case  sanctioned  the  exposition 
ly  his  full  approval.  'A  surety,'  to  use  the  lan- 
guage of  Sir  S.  Romilly's  reply,  "will  be  entitled 
to  eve^  remedv  which  the  creditor  has,  against 
the  priQCipal  debtor,  to  enforce  every  security 
and  all  means  of  payment ;  to  stand  in  the  place 
of  the  creditor,  not  only  throujEh  1^  medium 


of  contract,  but  even  by  means  of  securities  en- 
tered into  without  the  knowledge  of  the  sure- 
ty; having  a  right  to  have  those  aeenrities 
transferred  to  him,  though  there  was  no  stipU' 
lation  for  that ;  and  to  avail  himself  of  all  those 
securitieB  against  the  debtor.'   •   *  • 

"In  regard  to  this  question  of  superiority  of 
equities,  which  Is  liable  to  arise  in  the  case  of 
prior  and  subsequent  bonds,  executed  by  differ- 
ent sureties,  for  distinct  purposes,  and  both  con- 
atituling  securities  in  the  hands  of  the  creditor 
for  the  same  debt,  it  is  well  settled  that  if  the 
interposition  of  the  second  surety  is  for  the  ben- 
efit of  the  principal  alone,  without  the  sanction 
or  assent  of  the  first  surety,  who  may  be  prej- 
udiced thereby ;  as  when  the  effect  of  the  sec- 
ond bond  is  to  prevent  the  enforcement  of  pres- 
ent payment  from  the  principal,  and  thns  to 
prolong  the  responsibility  of  the  first  sui^tf ;  In 
such  a  case  the  equity  of  tie  first  surety  is  su- 
perior, and  he  is  entitled  to  be  subrogated  to  the 
r^hts  of  the  creditor  as  against  the  second. 
Parsons  ft  Cole  v.  Briddook72  Vem.  608:  Pott 
V.  Nathans,  1  Watts  &  S.  [Pa.]  155  [37  Am. 
Dec.  456] ;  Bums  v.  Huntington  Bk.,  1  Pen. 
&  W.  [Pa.]  395;  Brandenburg  v.  Flynn's 
Adm'r,  12  B.  Mon.  [Ky.]  397 ;  Dunlap  v.  Fos- 
ter, 7  Ala.  R.  734  (N.  S.). 

"And  this  doctrine  seems  to  be  entirely  equi- 
table, for  it  is  but  reasonable  that  the  benefit  in- 
tended for  the  principal  alone,  by  the  second 
surety,  should  he  conferred,  if  at  au,  at  his  own 
risk,  and  not  at  the  risk  or  to  the  prejudice  of 
other  parties  whose  wishes  wwe  not  consnltsd 
in  the  transaction. 

"But  the  rule  is  otherwise,  where  the  surety 
in  the  second  bond  becomes  bound  for  a  purpose 
in  which  both  the  principal  and  the  prior  sure- 
ty concur,  in  which  they  both  have  an  interest, 
and  where  the  assent  of  the  prior  surety  is  ex- 
pressly given,  or  is  clearly  to  be  inferred  from 
the  circumstances  of  the  case.  In  such  a  case 
the  last  surety  has  a  right  to  look  for  his  in- 
demnity, not  only  to  his  principal,  but  to  such 
fixed  securities  as  had  been  given  to  the  credi- 
tor, when  bis  engagement  was  entered  into,  and 
on  the  faith  of  which  he  may  be  presumed  to 
have  incurred  bis  obligation.  Howe  v.  EYasier, 
2  Robinson  [La.]  424,  and  authorities  dted 
BQpra. 

'^It  is  settled  law  that  if  a  credit<dr,  by  valid 
contract  with  his  principal  debtor,  without  the 
consent  of  the  surety,  extend  the  time  of  pay- 
ment, by  thus  tying  up  bis  own  hands,  and  sus- 
pending his  right  of  action,  on  the  original  con- 
tract, against  the  principal,  be  dlsdiarges  the 
surety.  But  if  the  contract  for  eztmding  the 
time  be  made  with  the  assent  of  the  surety,  his 
liability  remains  unaffected.  Upon  a  principle 
quite  analogous  to  this,  do  the  confiictmg  equi- 
ties of  prior  and  subsequent  sureties,  io  cases 
like  the  present,  depend.  If,  without  the  con- 
sent of  the  first  surety,  the  creditor  is  arrested 
in  the  collection  of  his  debt  from  the  principal, 
by  the  interposition  of  a  second  surety,  the  for- 
mer will  be  allowed,  for  his  indemnity,  to  be 
subrogated  to  the  rights  of  the  creditor  against 
the  latter.  But  this  equitable  right  can  have 
no  place,  where  the  first  surety  assents  to  the 
second  contract  of  suretyship ;  and  especially 
where  it  is  entered  into  at  his  instance,  or  for 
his  benefit  His  unqualified  assent  and  concur- 
rence leaves  his  prior  liability  In  full  force,  as 
between  the  two  sureties,  and  entitles  the  latter 
to  the  full  right  of  substitution  as  against  him." 

In  the  case  from  which  we  have  just  quot- 
ed, the  surety  on  the  first  bond  united  with 
the  Judgment  debtor  In  execntlng  ihe  under- 
taking on  appeal,  in  order  to  stay  execution, 
and,  because  the  appeal  was  taken  with  his 
assent  and  by  bis  active  procuronent.  It  was 
held  that  he  was  not  released  from  liability 
on  the  first  bond. 
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In  a  Eentocky  cas^  BrandraibiiTg  t.  Flynn's 
Adm'r,  12  B.  Moo.  (KyO  897,  the  rule  Is  sUted 
asfotlowB: 

"We  know  of  no  case  in  which,  on  the  ground 
either  of  contribation  among  cosureties  or  of 
BUbstitution  to  the  secoritiea  of  the  creditor,  a 
subsequent  surety  coming  in  aid  of  the  debtor 
alone,  without  the  regaeat  or  concarrence  of  the 
original  sureties,  and  in  the  regular  course  of 
the  remedy  for  coercing  the  debt  from  bim  atone, 
or  for  the  purpose  of  obstructing  its  collection 
by  his  own  separate  proceeding  and  for  bis  own 
benefit,  has  obtain^  In  equity  either  partial  or 
fnll  reimbursement  from  the  prior  sureties.  On 
the  contrary,  the  doctrine  established  by  the  ad- 
judged cases,  and  as  we  think  in  conformity 
with  the  true  principles  of  egnity,  Is  that,  if  un- 
der such  circumstances  the  prior  surety  Is  com- 
pelled to  pay  the  debts,  he  thereby  becomes  enti- 
tled by  substitution  to  the  rights  of  the  creditor 
against  the  subsequent  surety  to  the  whole  ex- 
t^t  ot  the  payment  made  and  of  the  obligation 
of  the  sabseqaent  surety;  which  precludes  all 
right  on  the  part  of  the  subsequent  surety, 
should  the  debt  be  coerced  from  him,  to  claim 
reimbursement  from  the  prior  surety. 

The  foUowlnK  anthorltles  support  plaintiff 
In  error's  contention  that,  In  cases  where  the 
appeal  Is  not  taken  with  the  consent  of  the 
prior  surety,  the  first  surety,  upon  payment 
of  the  obligation  of  bis  b<xid,  is  ^titled  to  be 
subrogated  to  the  rights  of  the  creditor  as 
against  the  sureties  on  the  superaedens  bond. 
Brandenburg  t.  Flyna's  Adm'r,  12  B.  Mon. 
(Ky.)  397;  Hamsberger  et  al.  t.  Yancey  et  al., 
33  Grat  (Va.)  627 ;  Frlberg  et  al.  v.  Donovan, 
23  in.  App.  58;  Kellar  y.  Williams,  10  Bush 
<73  Ky.)  216;  Cbrlsman  v.  Jones  et  al.,  34 
Ark.  73;  Moore,  Adm'r,  t.  tjasslter  et  al., 
16  Lea.  (84  Tenn.)  630;  Hinckley  t.  Kreltz  et 
al.,  68  N.  Y.  B83;  CuUiford  t.  Walser  et  al., 
158  N.  Y.  66,  62  N.  B.  648,  70  Am.  SL  Bep. 
437. 

On  die  other  hand,  where  the  appeal  is  tak- 
ai  at  the  Instance  trt,  or  by  the  procurement 
of,  tbe  surety  <»i  the  first  bond,  the  contrary 
rule  Is  announced  and  followed.  Hartwell  t. 
Smith,  supra;  DlUon  t.  Scofleld,  11  Neb.  419, 
9  N.  W.  664. 

In  a  few  cases  It  has  beoi  held  tbAt  the 
sureties  on  a  aupwsedeas  bond  are  entitled  to 
be  subrogated  to  the  rights  of  the  creditor  as 
against  tbe  snretleB  on  a  dlasalTlo«  bmid  In 
attachment,  on  the  theory  that  sudK  bonds 
are  a  substitute  for  and  stand  In  lieu  of  the 
proi>erty  attadied  and  released  by  the  execu- 
tion of  the  b<Hid.  Day  t.  McPhee,  41  Colo. 
467,  93  Pac.  671;  Bosenbaum  t.  Ooodman  et 
al.,  78  Ya.  121. 

We  do  not  think  such  cases  have  any  appli- 
cation to  the  instant  case,  for  the  reastm  that 
a  r^ellvery  bond  In  replevin  In  this  state  Is 
not.  In  the  strict  sens^  a  substitute  for  the 
pnq;»erty  released  In  pursuance  thereof,  nor 
has  the  surety  on  the  redelivery  bond  the  op- 
tion to  return  the  property  or  Its  valu^  as 
contended  by  counsel  for  Mr.  Lucas. 

Section  4804,  Rev.  Laws  of  Oklahoma  1910, 
requires  that  tbe  conditions  of  the  undertak- 
ing shall  be  that: 

"The  defendant  will  deliver  the  property  to 
the  plaintiiE,  if  such  delivny  be  adjudged,  and 


will  pay  all  costs  or  damages  that  may  be 
awarded  against  him." 

Under  secd<ni  4S07,  Bev.  Laws  of  Oklaho- 
ma 191(t,  the  judgment  tbr  the  plaintiff  In  an 
action  to  recover  tbe  possession  of  personal 
property  may  be  for  possession  or  iiie  recov- 
ery of  possession  or  the  nine  lAereo:^  in  case 
delivery  cannot  be  had. 

It  Is.  very  clear  to  ns  that  in  the  Instant 
acti<ni  it  was  the  duty  of  the  obligors  in  the 
redelivery  bond  to  return  Oui  property  if  pos- 
sible, and,  in  the  event  ttiis  could  not  be  done, 
the  plaintiff  was  entitled  to  a  judgment  for 
the  value  thereat  In  an  action  on  the  bond. 
The  Judgmcait  in  the  replevin  action  was  for 
the  return  of  the  property,  the  execution  of 
which  Judgment  was  stayed  by  the  giving  of 
the  undertaking  aa  appeal.  Tlie  liability  of 
tbe  sureties  on  the  supersedeas  bond  then  be- 
came the  same,  as  regards  the  return  of  tlie 
pr(q>OTty,  as  tluit  of  tbe  sure^  <m  the  rede- 
livery bond. 

There  is  not  any  evidence  in  the  record  be- 
ft>re  ns  dlsdoelng  that  the  surety  company 
procured  or  consented  to  the  ai^teal  and  stay 
of  execution  of  tbe  judgment  rendered 
against  the  defendants  in  the  r^Ievln  action, 
although,  when  tbe  surety  company  executed 
thie  redelivery  bond,  as  surety  for  said  de* 
fendants,  it  was  charged  with  the  knowledge 
that  under  the  law  they  were  entitled  to  ap- 
peal. Still  an  appeal  could  have  been  taken 
by  them  without  their  givii^  a  supersedeas 
bond;  but,  if  so  takra,  execution  would  not 
have  been  stayed  and  the  plaintifT  would  have 
be^  entitled  to  the  possession  of  the  proper- 
ty pending  the  appeal.  And  In  that  event, 
.upon  affirmance  of  tiie  Judgment,  the  plaintiff 
coold  have  resorted  to  such  property  in  her 
possession  and  subjected  it  to  the  payment  of 
her  claim.  Under  ^uch  drcumstanoes,  the 
surety  on  the  redelivery  bond  would  have 
been  at  least  partially  relieved  from  the  bur- 
dens of  Its  obligations.  But  Mr.  Baker  and 
Mr.  Lucas,  by  becoming  sureties  for  the  de* 
fendants  on  their  supersedeas  t)ond,  enabled 
them  to  obtain  a  stay  of  executltm  of  the 
Judgment  until  the  case  was  finally  disposed 
of  in  the  Supreme  Court,  and  thereby  pre- 
vented the  collection  of  the  plaintiff's  Judg- 
ment until  that  time,  which  was  some  months 
aft^r  the  appeal  was  taken.  This  delay  was 
secured  by  Mr.  Baker  and  Mr.  Lucas  agreeing 
to  pay  the  judgment  in  the  event  the  same 
was  affirmed,  and  except  for  their  Interven- 
tion the  judgment  may  have  been  enforced 
against  the  defendants  in  the  replevin  action. 
This  delay  may  have  Injuriously  affected  the 
position  of  the  surety  company  on  the  rede- 
liv»y  bond,  and  undoubtedly  did  in  this  case. 
It  would  seem,  as  betwe^  the  partly  thus 
rttnated,  that  Justice  would  demand  that  the 
primary  liability  should  be  imposed  upon 
those  wlio  caused  the  delay. 

The  court  was  therefore  in  error  in  ren- 
dering Judgmoit  in  favor  of  Mr.  Lucas  and 
Mr.  Baker  as  against  tbe  surety  company, 
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and  this  part  of  tbe  Judgment  ia  reversed. 
The  case,  bowever,  will  be  affirmed  as  to  the 
Judgment  rendered  against  all  the  defendants 
In  £atot  of  Uie  plalntitt.  All  the  Justices  con- 
cur. 


NORTH  T.  HOOKER.    (No.  9317.) 
(Bupreme  Court  of  OUahona.   April  9,  1918.) 

(SyttabuB  hy  the  Govrt.) 

1.  JuDoifZNT  $=»29S,  341  —  Vacation  ob 

MOMFICATION  DtJBING  TeBM. 

It  is  a  geseral  rale  of  law  that  all  the 
ludgmentfl,  decrees,  or  other  orders  of  the  court, 
however  cooclusiye  in  their  .character,  are  un- 
der the  control  of  the  court  which  pronouncea 
them,  during  the  term  at  which  they  are  render- 
ed or  entered  of  record,  and  may  be  set  aside, 
vacated,  or  modified  by  the  court. 

2.  Afpeju.  and  Bbbob  ^»9&7(1)— Review— 
Abuse  or  Discretion. 

Where  it  does  not  clearly  appear  that  the 
court  below  aboaed  its  discretion,  its  action  in 
relation  to  sndi  motion  vUl  not  be  dlatnrbed 
«n  appeal. 

8.  Tbial  «SB21~-Dt7rr  or  Coubt  to  Cau. 
Counsel. 

When  a  cause  fs  regularly  set  for  trial,  it 
ia  not  the  duty  of  the  court  to  call  connsei  whea 
absent,  and  it  is  no  abuse  of  discretion  to  pro- 
ceed to  trial  when  the  cause  is  reached  in  its 
order,  where  no  poBtponement  of  the  case  has 
been  taken,  and  no  leave  to  be  absent  has  beoi 
granted  to  the  parties  or  their  counsel. 

Error  from  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Action  between  B.  N.  North  and  W.  S. 
Hooker.  There  was  a  Judgment  for  the  lat- 
ter, and  the  former  brings  error.  Affirmed. 

A.  A.  Small,  of  Tulsa,  for  plaintiff  In  error. 
Davidson  A  TmUamuB,  of  Tulsa,  for  defendant 
in  error. 

KANE,  J.  The  only  questtom  for  review 
presented  by  the  record  before  us  la  the  ac- 
tion of  the  trial  court  in  overruling  a  motion 
to  reinstate  the  Judgment  by  default  ren- 
dered against  the  plaintiff  lu  error  herein. 
This  motion  was  heard  upon  affidavits  and 
oral  evidence,  and  after  overruling  the  same 
a  motion  for  new  trial  was  filed  and  over* 
ruled.  As  the  motitm  for  new  trial  was  not 
properly  allowable  under  our  practice,  any 
question  sought  to  be  presented  thereby  will 
be  laid  out  of  the  case  and  not  considered. 
Powell  et.al.  v.  Nichols  et  al.,  26  Okl.  734,  110 
Pac.  762,  29  I*  R.  A.  (N.  S.)  886 ;  Chivers  v. 
Board  of  Com'rs  of  Johnston  County,  161 
Pac.  822,  L.  H.  A.  1917B,  1290. 

[1-3]  The  motion  to  reinstate  upon  Its  face 
stated  no  specific  grounds  for  setting  aside 
the  Judgment  rendered  for  want  of  prosecu- 
tion, but  from  the  affidavits  and  oral  evi- 
dence adduced  in  support  thereof,  we  gather, 
the  motion  Is  not  based  upon  any  statutory 
ground,  but  merely  invokes  the  Inherent  dis^ 
cretlonary  power  of  the  trial  court  over  Its 
own  Judgments  during  the  term  at  which 
they  are  rendered.   Philip  Carey  Co.  v.  Vide- 


ers,  SS  Okl.  648,  134  Pac.  851.  The  affidavit 
of  counsel  for  movant  states,  in  ettect,  that 
the  cause  was  set  for  trial  for  the  13th  day 
of  May,  1917,  before  Judge  McNdll,  one  of 
the  trial  Judges  of  the  district  court  sitting 
in  and  for  Tulsa  county;  that  on  said  date 
Judge  McNeill,  finding  it  impracticable  to  try 
the  cause,  ordered  it  set  for  trial  before 
Judge  linn,  anotha  of  the  Judges  of  saiA 
county,  on  the  following  day;  that  afl9ant 
was  not  aware  tliat  said  cause  had  been  set 
for  trial  for  the  13tb  of  May,  nor  that  It  bad 
been  transferred  to  Judge  linn  to  be  tried 
on  the  following  day.  It  further  appears 
that  the  cause  was  regularly  called  for  trial 
by  Judge  tiinn  at  9  o'clock  a.  m.  of  the  day 
on  which  it  vras  set  for  trial  before  blm,  and 
that  neither  plaintiff  nor  bis  couns^  being 
resent,  tlie  lOalntlff  and  bla  attorn^  of  rec- 
ord and  his  assistant  counsel  were  called  In 
open  court  three  times  to  appear  and  proae- 
cnte  said  cause,  and  came  not  At  this  pcdnt 
counsel  for  defendant  in  error,  who  was  pres- 
ent and  ready  for  trial,  endeavored  to  find 
connsei  for  plaintiff  by  tel^honlng  bla  office 
and  to  his  resid^ce  vrithout  avail.  There 
was  other  evidence  to  the  effect  that  the  attor- 
ney of  record  fOT  the  movant  had  actual  no- 
tice of  the  setting  of  the  cause  for  about  ten 
days  before  the  date  of  trial,  and  that  asso- 
ciate counsel,  Mr.  Small,  who  had  active  con- 
trol of  the  case,  but  who  did  not  appear  as 
counsel  of  record  for  the  reason  that  he  had 
not  been  admitted  to  tlie  bar.  was  Informed 
by  the  d^uty  court  clerk  twenty  minutes  be- 
fore the  case  was  dismissed  that  the  same 
was  on  call  for  trial  before  Judge  Linn,  and 
that  Mr.  Small,  who  was  In  the  courtroom  of 
Judge  C^fcNeiU  across  the  hall  from  Judge 
Linn's  court,  answered  that  he  would  not  ap- 
pear before  Judge  Linn,  and  that  upon  this 
Information  being  conveyed  to  Judge  Linn, 
Judgment  was  entered  by  default  for  want 
of  prosecution,  as  stated. 

It  further  appears  that  shortly  after  the 
rendition  of  the  Judgment  counsel  for  mov- 
ant appeared,  and  thereafter,  on  the  same 
day,  filed  a  motion  to  set  aside  the  Judgment 
by  default,  and  reinstate  his  cause,  which 
was  overnied.  We  find  nothing  irregular  in 
the  action  of  the  trial  court  in  setting  the 
cause  for  trial.  It  had  been  at  issue  for 
more  than  ten  days,  and  was  therefore  ready 
to  be  placed  upon  the  trial  docket.  Section 
D040,  Rev.  Laws  1910,  provides  that  when  ac- 
tions are  ready  for  trial  they  shall  be  set 
for  particular  days  In  the  order  prescribed  by 
the  Judge  of  the  court,  and  so  arranged  that 
the  cases  set  for  each  day  shall  be  as  nearly 
as  may  be  considered  on  that  day.  Counsel 
for  movant  seem  to  make  some  point  ou  the 
fact  that  It  does  not  appear  that  the  order  of 
the  trial  Judge  setting  the  case  for  trial  on 
a  particular  day,  to  wit,  the  13th  day  of  May, 
does  not  appear  on  the  Journals  as  a  court 
order.  The  clerk  of  the  court  testified  tliat 
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when  this  order  was  made  by  the  judge  he 
placed  the  case  upon  the  calendar  for  trial  on 
the  ISth.  This  is  all  that  was  necessary; 
no  order  of  Court  being  required  to  set  a  case 
fbr  trial  on  a  perticalar  day.  Section  50^, 
Bev.  Laws  ISIO,  proTldes  that  the  trial  of 
an  Issue  of  fiact  and  the  asaessmffiit  of  dam- 
ages In  any  case  shall  be  In  the  order  in 
which  th^  are  placed  upon  the  trial  docket, 
nnless  the  court  in  Its  discretion  shall  others 
wise  direct  The  court  exercised  thla  dls- 
cretion  In  the  case  at  bar  by  directing  the 
cause  to  be  heard  on  the  following  day  out  of 
its  order  before  Judge  lAnn,  and  the  cnrder, 
being  by  the  court,  properly  appears  upcm  the 
Journal.  As  no  statutory  rig^t  of  the  plain- 
lift  In  error  was  Invaded,  nothing  remains 
for  discussion,  except  the  question  whether 
the  trial  court  abused  its  discretion  In  onir- 
ruling  the  motion  to  set  aside  the  Judgment 
We  are  not  disposed  to  so  hold.  Connsd 
must  take  notMe  that  by  the  providcms  of 
section  5043,  Bev.  Iaws  1910,  "All  actions 
are  triable  at  the  first  term  of  court,  after 
or  during  which  the  Issues  therein,  by  the 
time  fixed  for  pleading  are,  or  shall  have 
been  made  up,"  and  that  if  It  be  a  trial  case 
it  shall  stand  for  trtaj  at  such  term  ten  days 
after  the  Issues  are  made  up.  These  statutes 
do  not  mean  that  a  cause  must  be  set  for 
trial  for  a  particular  day,  for  ten  days  or 
any  other  specified  time  before  it  can  be 
tried,  but  merely  that  the  cases  so  set  must 
be  selected  from  the  cases  which  have  been 
at  issue  for  the  requisite  length  of  time,  and 
set  for  trial  for  such  particular  day  as  will 
best  facllttate  the  transaction  of  the  business 
of  the  court.  When  a  case  is  regularly  set 
for  trial  It  is  not  the  duty  of  the  court  to 
call  counsel  when  absent,  and  It  Is  no  abuse 
of  discretion  to  proceed  to  trial  when  the 
cause  is  reached  in  its  order  where  no  post- 
ponement of  the  case  has  been  taken  and  no 
leave  to  be  absent  has  been  grunted  to  the 
parties  or  their  counsel.  Ltnderiuan  v.  No- 
lan, 16  Okl.  352.  83  Pac.  796. 

In  the  case  at  bar  it  may  be  barely  possi- 
ble that  counsel  had  no  actual  notice  of  the 
setting  of  his  case  Iwfore  Judge  Linn,  but 
there  was  evidence  to  the  effect  that  he  had 
notice  before  the  rendition  of  the  judgment 
that  his  case  was  being  railed  fbr  trial  in  the 
county  court  room  across  the  hall  from 
where  counsel  was,  and  that  he  stated  that 
he  would  not  appear  before  Judge  Linn,  and 
that  Judgment  was  not  rendered  against  him 
until  after  this  information  had  been  con- 
veyed to  Judge  Linn.  In  these  circumstances, 
we  believe  that  the  trial  court  was  entirely 
justified  in  entering  Judgment  by  default  and 
proceeding  with  the  public  business  of  the 
court.  Counsel  does  not  undertake  to  explain 
his  conduct  In  refusing  to  appear  before 
Judge  Linn,  ezc^t  by  stating  that  he  had  an 
agreement  with  counsel  for  the  other  side  to 
try  the  case  before  Judge  McNeill.   We  find 


no  evidence  of  any  soch  agreement,  and  if 
there  was,  such  an  agreement,  it  would  not  be 
Mnding  upon  Judge  McNeill,  If  It  appeared 
to  him  that  the  public  buslnesa  of  die  court 
required  a  transfer  of  this  caae  fOr  trial  be- 
fore Judge  Linn. 

For  the  reason  stated,  the  Judgment  of 
the  court  below  must  be  afllrmed.  All  the 
Justices  concur. 


WAH-TSA-E-O-SHB  et  aL  v.  WEBSTBB. 

(No.  8801.) 

(Supreme  Oourt  of  Oklahoma.   April  9,  1918.) 

(Bvltahut  If  tKe  Court.) 

1.  States  «=39— Indians— Tbibal  Customs. 
Since  statehood,  ao  attempted  divorce  be- 
tween members  of  the  Ofiage  Tribe  of  Indians  In 
accordance  with  the  custom  of  the  said  tribe  ex- 
isting before  statehood  is  a  nullity.  A  divorce 
between  such  members  is  controlled  by  tbe  di- 
vorce laws  of  the  state  and  must  be  effected  tn 
accordance  therewith. 

2.  Indians  ^=>28— Appealabi,e  Ordebs. 

A  final  judgment  or  order  made  by  the  coun- 
ty court  in  the^idministration  of  the  estate  of  a 
deceased  Osage  Indian  is  appealable  the  samo 
as  final  orders  or  judgments  made  in  estates  of 
other  citbetis. 

CommlssionerB'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Osage  County;  B, 
H.  Hudson,  Judge. 

Suit  between  Nicholas  Webster  and  Wab- 
tsa-e^she  and  others  to  determine  heirship. 
Judgment  for  Webster,  and  Wab-tsa-e-o-she 
and  others  bring  error.  AflSrmed. 

Leahy  &  MacDonald,  of  Pawhuska,  for 
plaintiffs  In  error.  Preston  A.  Shlnn,  of 
Pawhuska,  for  defendant  In  error. 

PBYOB,  C.  This  is  an  appeal  from  the 
district  court  of  Osage  county,  Okl.,  from  a 
Judgment  determining  the  heirs  entitled  to 
inherit  the  allotted  lands  of  Lo-tab-tse-a,  de- 
ceased, Osage  allottee  Indian. 

The  facts,  in  so  far  as  material  to  the  de- 
termination of  the  issues  raised  on  appeal, 
are  as  follows:  Lo-tah-tse-a  and  Wah-tsa-e- 
o-she  and  Nicholas  Webster  were  full-blood 
Osage  Indians.  In  March,  1907,  Nicholas 
Webster,  In  accordance  with  the  Osage  In- 
dian custom,  was  married  to  Wah-tsa-e-o-ehe 
and  Lo-tah-tse-a.  Thereafter,  in  July,  1907, 
in  accordance  with  the  Osage  Indian  custom, 
Nicholas  Webster  was  divorced  from  Wah- 
tsa-e-o-she.  During  the  month  of  March, 
1909,  Lo-tah-tse-a  divorced  the  said  Nicholas 
Webster  according  to  the  Osage  Indian  cus- 
tom. On  the  13th  day  of  September,  1909, 
Lo-tah-tse-a  died,  leaving  surviving  her  no  fa- 
ther or  mother  and  no  issue.  That  she  left 
surviving  ber  To-wah-gah-she,  a  half-brother, 
and  Wah-tsa-e-o-she,  half-slater,  and  George 
and  Julia  Dunlap,  children  of  a  deceased 
brother.  Lo-tah-tse-a,  deceased,  had  receiv- 
ed an  allotment  of  lands  of  the  Osage  Tribe 
of  Indians  of  657  acres,  and  left  money  be- 
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longing  to  her  In  the  bands  of  the  United 
States  government  as  trustee  for  her  In  the 
amount  of  $6,819.76. 

There  are  two  questions  involved  In  this 
case  on  appeal:  (1)  Whether  ornot  Nicholas 
Webster  was  the  husband  of  Lo-tah-tse-a  at 
the  time  of  her  death  and  entitled  to  share 
as  an  heir  In  her  property;  (2)  whether  or 
not  an  appeal  Ilea  from  a  Judgment  of  the 
county  court  In  determining  the  heirs  of  a  de- 
ceased Osage  Indian  allottee. 

[1]  The  first  question  depends  on  whether 
or  not  a  divorce  can  be  effected  between 
members  of  the  Osage  Tribe  of  Indians  after 
statehood  according  to  the  Osage  Indian  cus- 
tom, or  if  such  divorces  are  controlled  by  the 
state  laws.  The  county  court  held  that  the 
divorce  of  Webster  by  Lo-tah-tse-a,  In  ac- 
cordance with  the  tribal  custom,  was  efCee- 
tlve,  and  that  Webster  at  the  time  of  her 
death  was  not  her  husband,  and  not  entitled 
to  inherit.  On  appeal  to  the  district  court, 
the  divorce  was  held  to  be  ineffective  and 
Webster  was  the  husband  of  the  deceased 
and  entitled  to  share  as  an  heir  In  her  es- 
tate. 

This  question,  it  seems,  must  be  determin- 
ed from  the  effect  upon  the  relation  of  the 
Indians  to  the  state  under  the  Enabling  Act 
and  the  Constitution  of  the  state  and  the 
Incorporation  of  the  Osage  Tribe  of  Indians 
within  the  state's  Jurisdiction,  and  the  Intent 
of  the  state  and  federal  government  as 
gathered  from  these  laws  and  acts.  The  Bu- 
BbUng  Act  and  the  Constitution  Included  in 
and  made  the  Osage  Nation  a  part  of  the 
state.  The  second  section  ot  the  BnabUng 
Act  provides: 

"That  aU  male  persons,  over  the  age  of  twen< 
ty-one  years,  who  are  citiseoa  of  the  United 
States,  or  who  are  members  of  any  Indian  na- 
tion or  tribe  in  said  Indian  Territory  and  Otda- 
homa,  and  who  have  resided  within  the  limits  of 
said  proposed  state  for  at  least  six  months  next 
preceding  the  election,  are  hereby  autboriaed  to 
vote  for  and  choose  delegates  to  form  a  consti- 
tutional convention  for  said  proposed  state." 

Section  1,  art.  3,  of  the  Constitution  of  tbe 
state  of  Oklahoma,  provides: 

"The  qualified  electors  of  the  state  shall  be 
male  citizens  of  the  United  States,  male  citizens 
of  the  state,  and  male  persons  of  Indian  de- 
scent native  of  the  United  States,  who  are  over 
the  age  of  twenty-one  years." 

In  the  formation  of  the  state  It  was  one 
of  requirements  of  Congress  that  these  Indi- 
ans should  be  allowed  to  participate  in  the 
■direction  of  the  affairs  of  the  state  and  In 
the  formati<m  of  the  government  thereof, 
also  In  framing  of  Its  Constitution,  the  fon- 
-damental  laws  of  tbe  state.  It  mn  q^edfic- 
ally  proTlded  that  tbe  Osage  Nation  should 
be  aHowed  to  tHeet  delegates  to  tbe  constitu- 
tional convention  fOr  tbe  porpose  of  ad<v>t- 
Ing  the  Constitatt<HL  Clearly,  It  waa  the 
imrpose  and  intent  of  Congress  and  of  the 
people  of  the  proposed  state  in  the  erection 
of  the  state  and  in  creating  Its  government 


that  these  Indians  should  become  citizens 
thereof.  It  would  be  anomalous,  indeed,  to 
say  that  the  Indians  had  a  right  to  partici- 
pate In  the  making  of  the  laws  of  the  state 
and  to  have  a  voice  In  the  government  there- 
of and  that  they  were  not  amenable  to  the 
laws  of  the  state.  Having  the  r^ht  to  par- 
ticipate In  the  making  of  the  laws  of  the 
state  and  to  have  a  voice  In  the  government 
thereof,  they  are,  tbe  same  as  other  citizens, 
entitled  to  all  the  rights,  privileges,  and  im- 
munities thereof,  but  at  the  same  time  they 
must  bear  the  burdens  and  responsibilities  of 
citizenship  and  make  their  conduct  conform- 
able to  the  laws  of  the  state,  except  where 
especially  exempted  therefrom;  that  their 
domestic  relations  since  statehood  are  gov- 
erned by  the  laws  of  the  state,  and  there  can 
be  no  divorces  except  such  as  are  recognized 
by  the  state,  and  this  Is  true  notwithstand- 
ing the  fact  that  Congress  reserved  In  the 
Enabling  Act  the  right  to  enact  legislation 
In  regard  to  the  Indians  and  their  property. 
It  is  clear  that  it  was  the  purpose  and  Intent 
of  Congress  that  those  Indians  should  be 
citizens  of  the  state  Just  as  other  citizens, 
with  the  right  reserved  to  Congress  to  enact 
such  legislation  as  it  deemed  necessary  for 
their  protection  and  tbe  protection  oC  tbeir 
property. 

[2]  The  second  contention  of  the  plaintiff 
In  error  Is  that  the  Judgment  of  the  county 
court  was  final  and  no  appeal  lies  therefrom. 
Section  3  of  the  Act  of  April  18,  1912  (36 
Stat.  86,  c.  83),  gives  the  county  courts  of 
Oklahoma  Juiisdiction  over  the  property  of 
the  deceased  Indians.  In  investing  this  Ju- 
risdiction in  the  county  court,  Congresb 
could  not  have  bad  any  reason  to  have  made 
any  dlatlncHon  between  this  class  of  cases 
and  other  cases.  Certainly  there  la  no  rea- 
son why  under  this  act,  conferring  Juris- 
diction upon  county  courts  of  these  matters, 
Osage  Indiana  should  be  dQ>rived  of  tbe  right 
to  appeal  tbe  same  as  other  dtlzena,  and 
there  is  no  reason  why  tbe  county  court's 
Judgment  sbonld  be  final. 

It  must  be  held  that  an  appeal  lies  from 
the  Judgment  of  the  county  court  .in  cases 
between  Indian  citizens  Just  the  same  as 
would  lie  between  other  dtlzens.  Judg- 
ment of  the  trial  court  should  be  aflBrmed. 

FEB  OUBIAM.  Adopted  In  wlioI& 


cm  OF  DUNCAN  v.  BROWN.  (No.  S731J 
(Snprane  Oonrt  of  OUahoma.  April  9,  19ia) 

(StUabus  hff  the  Court.) 

1.  MUKIOIPAL  COBFOBATIOKS  ^=»768(3)— SlMl- 
WALSa— PEBSOHAI.  iKJtJBT— NBOUGENCB. 

A  sidewalk  <^  one  ot  the  principal  streets  ct 
a  city,  constracted  upon  request  of  its  mayor 
by  the  adjoining  property  owner,  was  so  con- 
structed that  it  was  six  inches  lower  than  the 
connecting  sidewalk,  and  tbe  city  for  more  tlum 
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a  ;ear  had  notice  of  the  condition  of  said  side- 
walk. An  action  was  brought  to  recover  dam- 
ages for  alleged  personal  injaries  resulting  from 
said  eondlticm  of  the  sidewalk.  Held,  that  the 
said  construction  of  said  sidewalk  and  the  fail- 
ure of  the  city  to  correct  the  same  upon  notice 
was  actionable  negligence,  and  the  city  was  lia- 
ble for  personal  injuries  resulting  from  the  con- 
dition ox  said  sidewalk. 

2.  Apfbai.  and  EiBOB  4ess7&7(4)  —  Review  — 
Instructions. 

To  have  reviewed  by  this  court  instructions 
idven  or  refused,  it  is  mandatory  that  such  in^ 
atructions,  to  which  exceptions  have  been  taken, 
be  set  out  in  totldem  verbis  in  brief.  Following 
E.  Van  Winkle  Gin  &  Machine  Works  v. 
Brooks,  156  Pac.  1152. 

3.  Appeal  and  Ebrob  ®sal002— Qdestion  or 
Pact— Vebdiot. 

Where  the  evidence  in  an  action  at  law  is 

in  conflict,  if  there  is  sufficient  competent  evi- 
dence to  reasonably  sustain  the  verdict  rendered, 
this  court  will  not  disturb  the  verdict, 

Commlsdoners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Stephens  County; 
Cham  Jones,  Judge. 

Action  by  Nellie  B.  Brown  against  the 
City  of  Duncan,  OkL  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Afflrmed, 
and  Judgment  rendered  against  the  United 
States  Fidelity  &  Guaranty  Company,  the 
surety  on  the  supersedeas  bond. 

E.  H.  Bond  and  J.  M*.  Sandlln,  both  of 
Duncan,  and  Chas.  L.  Moore,  of  Oklahoma 
City,  for  plaintiff  In  error.  J.  B.  Wilkinson, 
of  Duncan,  for  defendant  In  error. 

COLLIER,  0.  This  Is  an  action  brought 
by  the  defendant  In  error  against  the  plain- 
tiff in  error  to  recover  damages  for  personal 
injury  alleged  to  have  resulted  to  her  by  rea- 
son of  negligence  on  the  part  of  the  dty  in 
maintaining  a  defective  sidewalk.  Herein- 
after the  parties  will  be  designated  as  they 
were  In  the  trial  court.  The  undenled  evi- 
dence In  the  case  is  that  the  plaintiff,  aboat 
7  o'clock  at  night,  was  on  her  way  along 
one  of  the  principal  streets  of  the  defendant 
to  B  picture  show;  that  the  said  street  was 
lighted,  and  In  addition  to  the  lights  of  the 
city  there  was  also  light  from  the  picture 
show  near  which  the  Injury  complained  of 
was  received ;  that  the  sidewalk  was  not 
constructed  by  the  city,  but  was  constructed 
upon  request  of  the  mayor  of  the  city  by  one 
of  the  adjacent  property  owners;  that  the  said 
sidewalk  was  constructed  so  that  the  same 
was  not  even,  said  sidewalk  being  six  inches 
lower  than  the  adjoining  parts  of  said  side- 
walk, and  that  said  condition  of  the  side- 
walk  existed  for  more  than  a  year  prior  to 
the  happening  of  the  alleged  Injury  to  plain- 
tiff. The  evidence  was  in  conflict  as  to 
whether  or  not  the  plaintiff  received  any  In- 
jury by  reason  of  falling  at  said  place  by  a 
part  of  the  pavement  being  lower  than  the 
other  part  thereof,  and  whether  or  not  the 
fall  was  due  to  the  character  of  shoes  the 
plaintiff  wore,  and  as  to  whether  the  plain- 
tiff previous  to  being  Injured  knew  of  the 


condition  of  said  sidewalk.  The  defendant 
demurred  to  the  petition,  which  demurrer 
was  overruled  and  exertions  saved.  There- 
upon the  defradant  answereA,  denying  liabil- 
ity. Upon  the  oondiuion  of  the  evidence  the 
defendant  demurred  thereto,  which  demur- 
rer was  oTermled  and  excepted  to.  Excep- 
tions were  saved  to  Inatrnctlons  given  by  the 
court,  and  to  the  refusal  of  the  court  to  give 
reqaested  instractions,  but  not  any  one  of 
said  InBtructlons  given,  or  instructions  refus- 
ed, are  at  all  set  out  in  defendant's  brief. 
The  Jury  returned  a  verdict  for  the  plain- 
tiff in  the  sum  of  $300,  to  which  the  defend- 
1  ant  duly  excepted,  and  timely  moved  for  a 
new  trial,  which  was  overruled,  excepted  to, 
and  error  brought  to  this  court. 
The  assignment  of  errors  are  as  follows: 

"(1)  Said  court  erred  in  overruling  the  motion 
of  plaintiff  in  error  for  a  new  trial,  which  rul- 
ing was  duly  excepted  to  by  plaintiff  in  error, 
at  the  time. 

"(2)  Said  court  erred  in  overruling  the  demur- 
rer to  tlie  petition,  which  ruling  was  duly  ex- 
cepted to. 

"(8)  Said  court  erred  In  not  rendering  judg- 
ment for  the  plaintiff  in  error  on  the  pleadings. 

"(4)  Said  court  erred  in  giving  the  follow- 
ing instructions  to  the  jury,  to  wit:  Instruc- 
tions numhered  4,  5,  6,  and  7,  set  out  in  the 
case-msde  at  pages  80  to  82,  both  inclusive, 
which  instructions  were  duly  excepted  to  by  the 
plaintiff  in  error  at  the  time. 

"(5)  Said  court  erred  in  refusing  to  give  the 
following  instructions  to  the  jury,  asked  for  by 
the  plaintiff  in  error  to  wit:  Reque8t<>d  in- 
structions, numbered  from  1  to  8,  both  inclusive, 
set  out  in  the  case-made  at  pages  76  to  78.  both 
inclusive:  said  refusal  being  excepted  to  by  the 
plaintiff  in  error  at  the  time. 

"(6)  Said  court  erred  in  admitting  illegal  and 
incompetent  evidence  on  the  part  of  the  defend- 
ant in  error,  the  same  having  been  objecte<l  to 
by  plaintiff  in  error,  and  an  exception  saved  to 
the  ruling  of  the  court  thereon. 

"(7)  Said  court  erred  in  refusing  and  ruling 
out  competent  and  l^al  evidence  on  the  part  of 
the  plaintiff  in  error,  which  action  of  the  court 
was  duly  excepted  to  at  the  time." 

The  overruling  of  the  demurrer  to  the  evi- 
dence is  not  assigned  as  error. 

The  record  does  not  disclose  that  the  de- 
fendant made  a  motion  for  Judgment  on  the 
pleadings,  and  the  refusal  of  the  trial  court 
to  render  such  Judgment  is  not  referred  to 
in  defendant's  brief,  and  therefore  such  al- 
leged error  is  abandoned. 

The  demurrer  to  the  amended  petition  is 
not  argued  in  the  brief,  or  any  defects  In 
the  petition  to  which  the  demurrer  is  ad- 
dressed, pointed  out;  hence  the  assignment 
as  to  the  demurrer  to  the  petition  must  be 
regarded  as  abandoned. 

It  is  not  set  out  In  the  brief,  the  evidence 
complained  of,  and  the  gronnd  upon  which 
objection  to  such  evidence  was  predicated, 
therefore  this  court  will  not  consider  said 
assignments  sixth  and  seventh. 

"In  order  to  have  reviewed  by  this  court  the 
action  of  the  trial  court  in  the  admission  or 
rejection  of  evidence,  it  must  be  clearly  shown 
by  the  brief  the  evidence  complained  of  and  th« 
ground  upon  which  objection  to  such  evidence 
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Is  piedlcated.**  Coimdl?  et  at  t.  Adams  et  al., 
152  Pac.  607;  First  Bank  of  MaysTille  et  aL  v. 
Alexander.  168  Paci  64S. 

[1]  The  IsstrnctloiiB  given  uid  excited  to, 
and  tbe  InstanctiotLB  requested  by  the  de- 
fendant refused  and  excepted  to,  are  not  set 
out  In  tbe  briefs  in  totldem  verbis  as'reqtilr- 
ed  by  part  of  rule  26th  of  this  court,  and 
therefore  the  same  cannot  be  considered.  In 
B.  Van  Winkle  Gin  &  Machine  Works  v. 
Brooks,  1S6  Bac.  1162,  Chief  Justice  Kane 
says: 

"It  counsel  desired  to  present  for  review  er- 
ror predicated  upon  Instractions  given  or  refuB* 
ed,  it  was  incumbent  upon  him  to  follow  that 
part  of  rule  25  (137  Pac.  xi)  of  this  court, 
which  provides:  'Where  a  party  complains  of 
instrucuons  given  or  refused,  he  shall  set  out 
in  totidem  verbia  in  his  brief  the  portion  to 
which  he  objects  or  may  save  eocepCions.* 
There  has  been  no  effort  on  the  part  of  counsel 
to  observe  this  rule,  although  it  nas  been  many 
times  held  to  be  mandatory.  Lynn  v.  Jackson, 
26  OkL  862,  110  Pac.  T27 ;  Jantzen  v.  Emanuel 
German  Baptist  Church.  27  Okl.  473,  112  Pac. 
1127.  Ann.  Gas.  19120.  659;  Reynolds  v.  Hill, 

28  Okl.  533.  114  Pac.  1108:  Seaver  v.  Rulison, 

29  OkL  12^  116  Pac.  S02:  Arkansas  VaUey 
Nat.  Bank  r.  Clark,  31  OU.  413.  122  Pac. 
135." 

Therefore  the  only  error  assigned  which 
we  can  consider  Is  "that  the  court  erred  in 
overruling  motion  of  plaintiff  In  error  for  a 
new  trial." 

[1]  The  evidence  disclosing  that  the  condi- 
tion of  the  sidewalk  bad  existed  for  more 
than  a  year  prior  to  the  happening  of  tbe 
accident  resulting  in  the  Injury  of  the  plain- 
tiff, it  was  actionable  negligence  for  the  de- 
fendant to  permit  the  sidewalk  to  remain  In 
the  condtlon  it  was.  Whether  or  not  the 
plaintiff  was  exercising  ordinary  care, 
whether  or  not  she  was  Injured  by  reason  of 
the  condition  of  the  sidewalk,  and  whether 
or  not  the  city  had  or  ought  to  have  had 
notice  of  the  condition  of  the  sidewalk,  are 
questions  of  fact  for  the  Jury;  and,  there 
being  evidence  to  sustain  the  verdict,  though 
In  coollict,  tbe  verdict  of  the  jury  is  conclu- 
sive on  these  points:  In  tbe  City  of  Wood- 
ward y.  Bowder,  149  Pa&  138,  it  is  held: 

"The  existence  of  tbe  fact  of  actionable  no- 
tice, or  of  facts  constructively  equivalent  as 
matter  of  law  to  actual  notice,  as  well  as  the 
reasonable  snffidency  of  tbe  measures  taken  to 
prevent  injury  from  an  wisafe  condition  of  a 
sidewalk,  are  ordinarily  questions  for  the  jury 
to  determine." 

In  Cleveland  Trinidad  Paving  Co.  v.  Mitch- 
ell et  aL,  42  OkL  49,  140  Pac.  416,  it  is  held: 

'Trbe  notice  of  a  defective  street  or  sidewalk 
to  a  dfy  may  be  actnal  or  constructive.  The 
question  of  notice  is  one  of  fact  tor  tbe  jury 
to  determine." 

In  Town  of  Nonnan  t.  Ursula  J.  Teel.  12 
Okl.  89.  69  Pac;  791,  tbe  following  rule  is 
■tated: 

"The  sufficiency  of  tbe  notice  to  fasten  liabili- 
ty upon  a  city  for  a  defective  sidewalk  is  a 
question  of  fact  to  be  determined  by  a  jury  un- 
der ell  the  circumstaneea  snrroundmg  tbe  par- 
ticular case.  It  is  not  essential  that  the  corpo- 
ration shall  have  actual  notice.    If  the  defec- 


tive condition  of  the  street  or  sidewalk  has  ex- 
isted for  such  a  period  of  time  tbat  by  the  exer- 
cise of  ordinary  care  and  diligence  the  city  au- 
thorities could  have  repaired  the  defect  and 
placed  the  street  or  sidewalk  in  a  reasonably 
safe  condition,  and  it  fails  to  do  so,  then  it  is 
liable  for  any  injuries  tbat  may  be  occasioned 
thereby  by  reason  of  such  neglligsnce,  provided 
the  injured  party  was  in  the  exercise  of  <wdi- 
nary  care." 

[3]  While  the  evidence  Is  in  direct  conflict 
as  to  whether  or  not  the  plaintiff  was  injur- 
ed by  the  fall,  and  whether  or  not  said  fall 
was  due  to  the  character  of  ahoes  she  wore, 
or  the  condition  of  the  sidewalk,  and  wheth- 
er or  not  she  bad,  previous  to  the  time  of 
receiving  the  alleged  injury,  knowledge  of 
the  condition  of  the  sidewalk,  but  there  be- 
ing evidence  sofflclent  to  sustain  the  verdict, 
we  will  not  disturb  tbe  same,  notwithstand- 
ing the  evidence  Is  in  conflict. 

We  are  unable  to  see  tbat  the  trial  court 
erred  In  overrullag  tbe  motion  for  a  new 
trial. 

Finding  no  error  In  the  record,  this  cause 
is  afflrmed. 

It  being  made  to  appear  by  the  record  In 
this  case  tbat  tbe  judgment  rendered  in  this 
cause  was  superseded  by  the  execution  of  a 
supersedeas  bond  with  the  United  State  Fi- 
delity &  Guaranty  Company,  a  corporation, 
as  surety.  It  la  hereby  adjudged  and  order- 
ed that  Judgment  be  rendered  against  said 
United  States  Fidelity  &  Guaranty  Company, 
a  corporation,  for  tbe  sum  of  9300,  with  In- 
terest thereon  from  April  20,  1916,  at  6  per. 
cent  per  aonnm,  and  costs  fbr  which  let  ex- 
ecution Issue  out  of  the  trial  court. 

PER  CURIAM.  Adopted  in  whole. 


FIRST  NAT.  BANK  OF  GUSHING  t. 
EDTGHUM.    (No.  86460 

(Supreme  Court  of  Oklahoma.   April  9,  1918^) 

(Svitabua  6v  the  Court.) 

1.  Banks  and  Banking  €=»154(5)— Dxposit- 
obs—Pleaoino— Evidence. 

Where  plaintiff  brought  an  action  against  a 
bank  to  recover  monen  deposited  and  the  bank 
pleaded  payment  of  said  sum  upon  checks  drawn 
by  plaintiff  and  alleged  tbat  after  same  had 
been  chained  to  plaintiff's  account  be  claimed 
tbat  a  certain  dieek  had  been  forged  by  raialnff 
the  amount  thereof,  whereupon  the  bank  credit- 
ed his  account  with  the  amount  thereof  and 
brought  suit  against  tbe  person  who  presented 
said  check  to  recover  the  amount  paid  thereon, 
and  alleged  further  that,  If  said  check  had  heea 
altered,  said  alteration  was  made  possible  by 
the  negligent  manner  in  which  plaintiff  had  exe- 
cuted said  check,  held,  tbat  it  was  not  error  to 
permit  plaintiff  to  testify  as  to  the  alteration 
made  in  said  check. 

2.  Banks  and  Banking  ^»1&4(6)— Aohonb 

— BVBDBN  of  PBOOF. 
In  an  action  by  a  depositor  against  a  bank 
to  recover  a  balance  due,  where  the  bank  pleads 
payment  the  burden  Is  on  the  bank  to  show  that 
the  money  deposited  by  plaintiff  had  been  paid 
out  on  checks  drawn  by  him. 
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172P.-6 


Digitized  by 


82 


172  PACIFIC 


BBPOBXES 


(Old. 


3.  Ai.TEBATioir  or  iNBiBuimnTB  9»16  —  Br- 

FECF. 

Where  an  instmment,  when  executed,  is 
complete  on  its  face  and  after  delivery  thereof 
by  the  maker  is  materially  altered,  it  is  annulled 
except  as  agaiiut  a  party  who  made,  aathoi^ 
ized,  or  assented  to  toe  alteration. 

Error  from  District  Court,  Payne  County ; 
R.  W.  Hlgglns,  Judge. 

Action  by  H.  R.  Ketchum  against  the  First 
National  Bank  of  Cusbing,  OkL  There  was 
a  Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Joba  R.  Hadley  and  Walter  Mathews,  both 
of  Cushlng,  for  plaintiff  In  error.  Thomas 
A.  Hlgglns  and  Sylvester  J.  Berton,  both  of 
Gushing,  for  defraidant  in  error. 

HARDY,  J.  H.  R.  Eetchnm  commenced  an 
action  against  First  National  Bank  of  Cnsh- 
Ing  to  recover  a  balance  due  on  certain  de- 
posits made  by  him  and  for  damages  for 
wrongfully  protesting  two  checks  which  had 
been  drawn  by  him  against  his  account  when 
auffldent  funds  were  on  d^slt  to  pay  said 
cbedis.  The  bank  answered  pleading  pay- 
ment of  the  deposit  and  set  out  In  detail  the 
checks  paid  by  It  whixA  had  been  drawn  by 
plaintiff  against  his  account,  among  which 
was  one  check  for  the  sum  of  $80,  about 
which  last-mentioned  Check  this  controversy 
hinges.  Verdict  and  judgment  were  for 
Ketchum,  and  the  bank  appeals.  The  parties 
will  be  referred  to  as  they  appeared  In  the 
trial  court. 

[1]  The  court  permitted  plaintiff,  over  ob- 
jections by  defendant,  to  testi^  that  a  cer- 
tain check  purporting  to  be  for  the  sum  of 
$80  which  had  been  charged  to  his  account 
by  defendant  had  been  altered  after  its  exe- 
cution and  delivery  by  him,  in  that  the 
amount  thereof  had  been  raised  tram  80 
cents  to  80  dollars,  and  this  action  of  the 
court  is  urged  as  error  for  the  reason,  as 
counsel  claims,  there  was  no  allegation  In 
any  of  the  pWdlngs  toiderlng  an  issue  as 
to  the  amount  of  said  dieck.  D^endaut  al- 
leged in  its  answer  that,  after  this  dieck  had 
been  paid  by  defendant  and  chaxiEed  a^lnst 
the  deposit  of  plaintiff  In  the  sum  of 
plaintiff  objected  to  the  charge  and  dalmed 
the  check,  had  been  raised  from  80  cents  to 
80  dollars  and  that  defendant  thereupon 
credtted  plaintiff's  account  with  the  sum  of 
$79.20,  and  entered  into  an  agreement  wfaer^ 
by  an  action  was  to  be  commenced  against 
the  person  presenting  said  check  for  pay- 
ment to  recover  said  sum,  and  further  al- 
leged that  If  said  check  had  been  altered  as 
claimed  the  alteration  thereof  was  made  pos- 
sible flirough  the  negligence  of  plaintiff  be- 
canse  of  the  manner  in  which  said  check 
was  executed.  Under  these  allegattons  the 
evidence  was  properly  admitted. 

The  court  instructed  the  jury  that  the  bur- 
den was  on  defendant  to  prove  that  the 
check  as  paid  by  It  was  In  the  same  condi- 


tion as  when  drawn  by  defendant,  and  re- 
fused to  Instruct  upon  defendant's  request 
that  the  burden  was  on  plaintiff  to  prove  an 
alteration  in  the  check. 

[2]  The  relation  between  plaintiff  and  de- 
fendant was  that  of  debtor  and  creditor,  and 
there  being  no  controversy  over  the  fact  that 
plaintiff  had  deposited  certain  funds  to  his 
credit  with  defendant,  defendant  seeking  to 
avoid  a  recovery  by  plaintiff  upon  the  plea  of 
payment,  was  charged  with  the  burden  of  sus- 
taining that  plea  by  a  preponderance  of  the 
evidence.  Winton  v.  Myers,  8  Okl.  421, 58  Pac. 
634  ;  Sdwards  et  ai.  v.  Johnston-Larimer  D.  G. 
Co.,  158  Pac.  446;  Standard  Fashion  Co.  v. 
Joels,  159  Pac.  846;  Zane  on  Banks  and 
Banking  291 ;  7  C.  J.  668. 

The  defendant  could  not  lawfully  pay  out 
moneys  on  deposit  with  it  to  plaintiff's  credit 
except  as  directed  by  him,  and  in  maintaining 
Its  defense  of  payment  it  was  Incumbent  up- 
on defendant  to  show  that  the  checks  upon 
which  said  moneys  were  disbursed  were 
drawn  by  plaintiff,  and  this  it  sought  to  do 
by  showing  a  credit  of  $80  which  had  been 
paid  out  on  a  check  which  defendant  claimed 
had  been  executed  by  plaintiff.  It  was  not 
enough  to  show  that  the  moneys  had  In  fact 
been  paid  out,  but  It  was  necessary  to  go 
further  and  show  that  same  had  been  paid 
out  according  to  the  directions  of  plaintiff, 
and  that  the  checks  for  the  payment  of  which 
credit  was  claimed  were  the  checks  of  plain- 
tiff. Cushman  v.  111.  Starch  Co.,  79  111.  281 ; 
Harris  v.  Jacksonville  Bank,  22  Fla.  501,  1 
South.  140,  1  Am.  St.  Rep.  201;  Zane  on 
Banks  &  Banking,  291. 

[8]  Irrespective  of  the  question  as  to  where 
lay  the  burden  of  proof,  the  evidence  conclih 
sively  establishes  the  alteration  of  the  check 
in  controversy.  The  original  instrument  Is 
before  us,  and  an  examination  thereof  es- 
tablishes beyond  any  reasonable  doubt  that 
it  has  been  altered  as  claimed.  It  was  orlg- 
ioally  written  In  Ink,  and,  at  the  md  of 
the  line  opposite  the  name  of  the  payee 
where  the  amount  of  the  check  is  usually 
designated  In  figures,  the  maker  had,  accord- 
ing to  his  testimony,  written  the  amount 
thus,  "Xso/ioo,"  and  in  the  line  where  the 
amount  was  written  out,  stated  the  amount 
thus,  "only  ei^ty  cents."  The  check  as  it 
now  is,  and  was  at  the  time  of  its  pay- 
ment, diows  the  original  writing  to  have 
been  retraced  with  an  IndellUe  pencil,  and 
cvposlte  the  name  of  the  payee,  where  the 
amount  was  designated  as  above  stated, 
same  has  been  changed  to  read  "^0.00,"  and 
im  the  line  vh^e  the  words  "only  eighty 
cents"  were  wrttt«i  the  words  "only"  and 
"cents"  have  been  erased,  leaving  the  word 
"eighty"  in  writing,  and  at  the  right  end  of 
the  line  appears  the  word  "dollars,"  whidi 
is  a  part  of  the  blank  printed  form  on  whidi 
the  check  was  written.  Where  the  word 
"only"  was  erased,  a  hole  plainly  appears 
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In  the  paper,  and  where  the  word  "cents" 
was  erased  the  paper  Is  much  thinner,  and 
oi>oQ  being  held  op  to  the  light  shows  plainly 
that  an  erasure  has  been  made,  and  where 
the  figures  "$80.00"  now  appear  an  erasure 
also  U  plainly  shown  to '  hare  been  made. 
There  cannot  be  any  reasonable  doubt  that 
the  check  has  been  materially  altered,  and 
the  testlmcmy  of  plaintiff  that  the  alteration 
was  made  after  Its  execution  and  delivery  by 
him  is  uncontradicted,  and,  even  If  the  court 
committed  error  In  Its  InstmcUons  as  to  the 
burden  of  proof,  we  would  not  reverse  the 
case  for  that  reason. 

Defendant  claims  that  plaintiff  was  neg- 
ligent in  drawing  the  check,  and  thereby 
made  It  possible  for  the  alteration  to  be 
made,  and  for  that  reason  is  not  entitled  to 
recover,  and  that  the  court,  committed  er- 
ror in  instructing  the  Jury  that  the  fact 
whether  or  not  the  check  was  negligently 
drawn  was  not  to  be  considered  by  them. 
The  negligence  alleged  is  said  to  consist  in 
the  failure  of  plaintiff  to  draw  a  line  through 
or  erase  the  dollar  mark  at  the  end  of  the 
line  where  the  amount  of  the  check  was 
designated  in  figures  and  in  failing  to  erase 
the  printed  word  "dollars"  at  the  end  of  the 
line  where  the  amount  of  the  check  was  writ- 
ten in  words,  and  because  of  his  failure  to  do 
this  it  was  made  possible  for  the  i>erson 
altering  the  check  to  make  the  erasures 
hereinbefore  described  and  leave  the  check 
in  its  present  condition.  The  rule  urged  has 
frequently  been  applied  where  an  instru- 
ment was  executed  leaving  certain  blanks 
therein  which  were  afterwards  filled  ont  In 
such  a  manner  as  to  leave  no  mark  or  indica- 
tion of  an  alteration  therein;  but  tiie  dis- 
tinction between  an  instrument  executed  In 
blank  as  to  the  date,  the  name  of  the  payee, 
or  the  amonnt  when  signed  and  delivered 
to  another  for  use,  and  with  authority  to 
fill  In  blanks  thus  left,  and  an  Instrument 
complete  on  its  face  when  signed  and  de- 
livered in  which  material  alterations  have 
been  made  is  emphasized  In  many  of  the 
cases.  In  the  latter  case  there  la  no  im- 
plied authority  to  change  the  instrument  as 
delivered,  and  the  negligence  of  the  maker 
nnder  soch  drcmnstances  cannot  be  said  to 
canse  the  loss  which  required  the  commis- 
sion of  a  crime  hy  another  to  effect  Where 
the  maker  of  an  Instrument  carelessly  leaves 
blank  spaces  therein  which  he  Intmsts  to 
another  to  fill,  and  that  other  person  dis- 
obeys instmctions  and  fills  up  the  space  for 
a  larger  amount,  the  rule  may  well  be  in- 
voked, for  the  loss  occasioned  thereby  is 
the  natural  and  probable  result  of  his  neg- 
ligence and  should  have  been  foreseen  by  him ; 
bnt,  on  the  other  hand,  when  a  person  ex- 


ecutes an  instrument  complete  In  itself, 
though  nnskillfully  drawn,  he  should  be 
protected  from  its  alteration  by  forgery  In 
any  manner,  for  he  has  as  much  right  to 
presume  that  the  holder  thereof  will  not 
commit  the  crime  of  forgery  by  Its  alteration 
as  there  is  for  others  to  presume  that  It  has 
not  been  so  altered.  This  rule  has  been  de- 
clared in  this  state  by  statute.  Section 
4174,  Kev.  L.  1910,  provides  as  follows: 

"Where  a  negotiable  instrument  is  materially 
altered  without  the  assent  of  all  parties  liable 
thereon,  it  is  avoided,  except  as  against  a  party 
who  has  himself  made,  authorized,  or  assented 
to  the  alteration,  and  subsequent  indorsere. 
But  when  an  instrument  has  been  materially 
altered  and  is  in  the  bands  of  a  bolder  in  due 
course  not  a  party  to  the  alteration,  be  may 
enforce  payment  thereof  according  to  its  origi- 
nal tenor." 

The  alteration  Is  palpaU^  and  the  moat 
ordinary  examination  of  the  chedc  upcm  the 
part  of  the  hank  would  have  revealed  It.  It 
was  discredited  <m  Its  foce  by  Its  very  appear- 
ance at  the  time  the  bank  took  it,  and,  In- 
stead of  the  plaintiff  being  negligent^  the 
evidence  ecmvlnces  ns  tliat  the  bank  was  ex- 
tremely careless  in  paying  this  check  In  the 
conditlffli  it  was  whea  it  was  presented,  and 
Is  not  in  a  position  to  say  that  Its  loss  was 
occasioned      any  negl^nce  of  plaintiff. 

The  holding  a  maker  hound  by  an  altered 
instrument,  when  he  was  i^ot  negligent  In 
its  execntion,  la  In  effect  to  say  that  the 
crime  of  forgery  was  committed  under  im- 
plied authority  from  him  and  renders  him 
liable  upon  a  contract  which  he  never  ex- 
ecuted, antliorixed,  nor  ratified,  and  places 
upon  him  the  harden  of  antld.patlng  and 
guarding  against  the  many  and  devious  ways 
by  which  the  crime  of  forgery  is  committed. 
The  great  weight  of  authority  rejects  this 
view  and  holds  In  line  with  our  statute  above 
quoted  that  a  material  alteration  In  a  negoti- 
able Instrument  after  Its  execution  and  de- 
livery as  a  complete  contract  avoids  It 
except  as  against  parties  consenting  to  the 
alteration.  This  doctrine  rests  upon  the 
sound  principle  that  parties  are  only  liable 
on  their  contracts  as  made  and  entered  into 
by  them  in  the  absence  of  ratification  or 
estoppel.  Greenfield  Savings  Bank  v.  Stowell 
et  al.,  123  Mass.  196.  25  Am.  Rep.  67;  Holmes 
V.  Tramper,  22  Mich.  427.  7  Am.  Hep.  661; 
Enoxville  Nat.  Bank  v.  Clark,  51  Iowa,  264, 
1  N,  W.  491,  83  Am.  Rep.  129;  Fordyce  v. 
Kosmlnski.  49  Ark.  40,  3  S.  W.  892,  4  Am. 
St.  Rep.  18 ;  Burrows  v.  Klunk,  70  Md.  451, 
17  Atl.  378,  3  L.  K.  A.  676,  14  Am.  St  Rep. 
371 ;  Goodman  v.  Eastman,  4  N.  H.  455 ; 
Exchange  Nat.  Bank  v.  Bank  of  Little  Bock, 
68  Fed.  140,  7  C.  C.  A.  Ill,  22  L.  R.  A.  686. 

The  judgment  Is  affirmed.  AU  the  Justices 
concur. 
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LACLBDB  OIL  ft  OAS  CO.  T.  MILLER. 
(Na  8700.) 

(Supreme  Court  of  Oklahoma.   April  9,  1918.) 

(ByllabiM  hy  the  Court.) 

1.  Afpial  and  Bbbob  «»110,  661— New 
Tbial  «»85,  93— Default— Case-BIadk. 

A  party  against  whom  a  judgment  la  ren- 
dered, though  in  default  of  appearance  in  the 
case,  may  file  a  motion  for  a  new  trial  within 
three  days  from  the  rendition  of  the  Judgment 
and  appeal  from  an  order  of  the  court  overrul- 
ing such  motion.  If  the  case  is  one  requiring 
the  introduction  of  testimony  in  order  to  render 
judgment,  each  party  ia  entitled  to  have  the  tes- 
timony traDscribed  by  the  official  court  reporter 
and  incorporated  into  a  case-made  on  proper 
request  therefor  and  payment  of  the  lawful 
charges}  and,  if  the  errors  properly  presented 
on  appeal  necessitate  a  review  of  the  evidence, 
and  it  becomes  impossible  to  make  a  caso-made 
incorporating  such  testimony,  through  no  fault 
of  auch  party,  a  new  trial  will  be  granted  on 
proper  application  therefor. 

2.  Appeal  and  Ebbob  «=9230— Sufficienct 
of  bvidkncb— excepnon. 

In  an  action  where  defendant  defaults,  the 
case  being  one  whidi  requires  the  Introduction 
of  testimony,  and  the  case  ia  tried  before  the 
court  without  a  jury,  resulting  in  Judgment 
ag&inst  the  defendant,  an  assignment  that  the 
teetimony  ia  not  mffldeat  to  sustain  the  Judg- 
ment, which  error  was  timely  presented  to  the 
trial  court  by  motion  for  a  new  trial,  overruled 
by  the  court,  exceptions  being  reserved  by  the 
defendant,  inroperly  presents  to  the  appellate 
court  the  question  ot  the  sufficiency  of  the  tes- 
timony to  sustain  the  judgment,  and  the  tes- 
timony will  be  reviewed  for  such  purpose. 

3.  Ap^al  and  Ebbob  4=»230  ~  Excessive 

DaMAOEB— EXCBPTXDN. 

Where  a  defendant  defaults,  judgment  foi^ 
damage!  being  rendered  against  him  without  liia 
appearance,  an  assignment  of  excessive  damages 
appearing  to  have  been  given  under  the  influ- 
ence of  paaaion  or  prejudice,  based  upon  excep- 
tiona  preserved  to  the  ovoraling  oi  a  motion 
for  a  new  trial,  duly  filed  and  presenting  aach 
error  to  the  trial  court,  authorizes  the  review- 
ing on  appeal  of  the  testimony  for  the  purpose 
ot  aaoertiuniiv  whether  or  not  Ui«  uuDtgea 
■warded  are  excessive. 

Commlsslonerfi*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Kay  County ;  W. 
M.' Bowles,  Judge. 

Action  by  MoUie  A.  Miller  against  the  La- 
clede 011  &  Ga.s  Company.  Jndgineut  on  de- 
fault for  plaintlCC,  and  defendant  appeals 
from  Judgment  overruling  petition  for  a  new 
trial.  Reversed  and  remanded  for  new  trial. 

L.  A.  Maris,  of  Ponea  City,  for  plalntUT  in 
error.  B.  C.  WIeck,  of  Ponca  City,  for  de- 
fendant In  error. 

STEWART,  C.  [1]  On  September  2,  1916, 
the  defendants  were  duly  summoned  to  an- 
swer petition  of  the  plaintiff  asking  Judg- 
ment for  damages  to  lands  of  plaintiff  alleged 
to  result  from  the  negligent  acts  of  the  de- 
fendant in  throwing  salt  water,  oil  waste, 
and  refuse  matt^  on  said  lands,  causing  the 
same  to  become  foul,  unproductive,  and  val- 
ueless for  grazing  and  agricultural  purposes. 
The  case  came  on  regularly  for  hearing  be- 


fore the  court  on  MarCh  27,  1916.  The  de- 
fendant did  not  file  any  answer  or  other  plea 
to  the  petition  of  plelntlfte  and  did  not  ap- 
pear at  the  time  the  case  was  called  for 
trial.  Judgment  was  rendered  against  the 
defendant  in  the  sum  of  $800  on  testimony 
introduced  by  Uie  plaintiff.  On  the  following 
day,  March  28,  1916,  tbe  defendant  filed  mo- 
tion for  a  new  trial  setting  np  statutory 
grounda  but  not  offering  any  excuse  for  fall- 
ure  to  plead  or  to  appear  at  tbe  time  Judg- 
ment was  rendered.  The  motion  was  over- 
ruled; tbe  defendant  gave  notice  of  appeal 
and  was  granted  an  exten^on  of  time  within 
which  to  make  and  serre  case-made,  which 
time  was  furtlier  extended  1^  sntnequeat 
orders  of  tbe  court  On  September  4,  1916^ 
the  defendant  filed  a  petition,  as  authorised 
by  statute,  for^new  trial,  setHng  np  in  sab- 
stance  that,  without  fonlt  of  the  defoidant; 
It  was  imprasible  to  make  a  case-made;  tbtft 
the  defendant  bad  diligently  and  persiatent- 
ly  regoested  tbe  court  r^orter  who  took  the 
stenographic  notes  of  tbe  testimony  and  of 
the  proceedings  to  famish  the  d^endant  a 
correct  transcript  of  such  proceedings.  In- 
cluding the  testimony  of  tbe  wttneases  to  be 
Incorporated  into  the  case-made;  that  tbe 
stenographer  had  lost  his  notes  and  was  un- 
able to  find  the  same,  and  because  ot  such 
fact  tbe  defendant  was  unable  to  prepare  a 
complete  case-made.  The  defendant  urges 
that  he  was  entitled  to  a  new  trial  under 
subdivision  9  of  section  5033,  R.  L.  1910, 
which  authorizes  the  granting  of  a  new  trial 
when  without  fault  of  the  complaining  par- 
ty, it  becomes  impossible  to  make  a  case- 
made.  Plaintiff  filed  response  admitting  that 
a  transcript  of  the  testimony,  through  no 
fault  of  the  defendant,  could  not  be  pro- 
cured, and  that  the  defendant  had  diligently 
attempted  and  failed  to  obtain  the  same,  but 
averring  that  the  defendant  could  have  been 
furnished  with  a  transcript  of  the  pleadings 
and  proceedings  filed  and  had  In  said  cause, 
except  a  transcript  of  the  testimony  of  wit- 
nesses Introduced  by  plaintiff. 

It  Is  well  settled  that  all  final  orders  of 
the  trial  court  may  be  appealed  frtan  wheth- 
er on  default  or  otherwise,  and  that  an  ap- 
peal lies  from  an  order  granting  or  refusing 
a  new  triaL  The  statute  does  not  limit  the 
right  to  file  motion  for  new  trial  to  parties 
who  appear  at  or  before  tbe  trial,  but  author- 
izes the  "party  aggrieved"  to  make  tbe  ap- 
plication. A  defendant  In  d^ult  may  me 
the  niotl<m  wll^  the  time  fixed  by  statute. 
The  defendant  In  this  case  filed  motion  in 
due  time  and  was  entitled  to  have  the  or- 
der of  the  court  denying  the  motion  review- 
ed by  the  court  It  Is  true  that,  as  a  gen- 
eral rale,  errors  occurring  during  the  course 
of  the  trial  will  not  be  considered  unless  ex- 
ceptions are  preserved.  It  is  likewise  true 
that  the  d^oidant  could  have  had  a  tran- 
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script  of  tiie  record  prt^r  and  bave  present- 
ed such  error.  If  any,  as  appeared  on  the 
face  of  the  judgment  roll.  The  question 
arises:  Oould  this  court  have  considered  the 
testimony  In  the  case  at  bar  for.  any  pur- 
pose? If  so,  the  defendant  had  the  rlgbt 
to  have  the  same  in  his  case-made.  But  If, 
In  no  event,  the  testimony  could  serve  any 
purpose  In  the  appeal,  the  defendant  Is  not 
entitled  to  a  new  trial  because  of  Inability 
to  procure  the  same. 

[J,  3]  It  has  been  uniformly  held  by  thU 
court  that  the  sufficiency  of  the  evidence 
cannot  be  reviewed  on  appeal  unless  such 
sufficiency  Is  challenged  during  the  trial. 
This  rule  is,  however,  qualified  to  the  extent 
that  the  testimony  may  be  reviewed  for  the 
purjwse  of  determining  whether  or  not  the 
damages  are  excessive  and  aw>ear  to  have 
been  given  under  the  Influence  of  passion  or 
prejudice  when  such  question  Is  raised  In 
the  motion  for  a  new  trial  and  properly  pre- 
sented to  this  court  by  assignment  of  error. 
Van  Arsdale  &  Osborne  Brokerage  Co.  v. 
Hart,  162  Pac.  461;  Simpson  v.  Mauldin, 
160  Pac.  481;  Reed  v.  Scott,  151  Pac.  484; 
Muskogee  Electric  Traction  Oo.  v.  Beed, 
35  Okl.  834,  130  Pac.  1B7.  We  may  further 
say  that  the  case  at  bar,  having  been  heard 
and  determined  by  the  court  without  a  jury, 
would  also  come  under  the  rule  announced  by 
Mr.  Commissioner  Collier  In  Lambert  v.  Har- 
rison, No.  8514, 171  Pac.  48,  not  yet  offlrfally 
reported,  which  rule  reads  as  follows: 

"Id  a  trial  of  a  cause  by  the  court,  the  ques- 
tion of  a  Boffldency  of  the  evidoice  to  snpport 
the  judgment  may  be  reviewed  by  this  coi:.rt  upon 
the  overruling  of  the  motion  for  a  new  trial 
alleging  the  Insuffidency  at  the  evidence,  al- 
tboogh  there  haa  been  no  demurrer  to  the  evi- 
dence or  request  for  judgment  for  the  defend- 
ant." 

The  defendant  In  the  motion  for  a  new 
trial  and  In  the  petition  In  error,  among 
other  matters,  presents  the  following  error: 

"Fourth.  Excessive  damages  appearing  to 
have  been  given  under  the  Influence  of  pasaion 
or  prejudice.  Fifth.  Error  in  the  assessment 
of  the  amount  of  recovery,  in  that  too  much 
dRDiages  for  injury  to  property  were  awarded. 
Sixth.  That  the  decision  is  not  sustained  by  suf^ 
ficient  evidence  and  is  contrary  to  law." 

In  our  opinion  the  court  would  have  had 
the  authority  to  review  the  testimony  in  the 
case  at  bar  in  order  to  determine  whether  or 
not  the  same  Is  excessive  and  further  to  pass 
on  the  sufficiency  of  the  testimony.  The 
statute  does  not  confine  such  authority  to 
cases  where  there  has  been  an  appearance 
by  the  party  claiming  to  be  aggrieved.  It  Is 
sufficient  tf  the  aggrieved  party  calls  timely 
attention  of  the  trial  court  to  such  errors 
In  the  manner  prescribed  by  law;  that  la, 
by  filing  a  motion  for  a  new  trial.  In  the 
case  under  consideration,  we  hold  that  the 
exceptions  to  overruling  the  motion  for  new 
trial  properly  saved  the  question  of  exces- 
slve  damages  and  the  furtliCT  qaeatlon  of 


the  Buffldent^  of  tbe  teaUmony  to  sustain 
the  Judgment.  Sudi  being  our  view,  the  de- 
fendant in  the  case  at  bar  was  raitltled  to ' 
have  the  teattmony  Incorporated  in  a  case- 
mad&  Tbe  admitted  facts  being  that  de- 
fendant has  diligently  but  vainly  sought  to 
obtain  the  same  and  Is  without  fault,  a  new 
trial  should  be  awarded. 

The  cause  Is  reversed,  aod  remanded  for 
a  new  trial. 

PER  CURIAM.  Adt^ted  In  whole. 


PHILLIPS  et  aL  v.  BnTOBBLL  et  al. 
(No.  4S68.) 

(Supreme  Court  of  Oklahoma.   Nov.  20,  1917. 
Rehearing  Denied  April  23,  1918.) 

fBvUabu*  &v  the  Court.) 

1-  Pasties  *=>92(1>— Misjoiniotb— Waivbb. 

The  objection  that  there  is  a  ndsjoioder  of 
parties  most  be  raised  In  some  proper  manner 
before  trial,  or  same  will  be  waived. 

2.  Abatement  anb  Revivai.  ®=>84— Jubisdic- 
TION— Objeotons. 

A  party  who  denies  the  jurisdiction  of  tbe 
court  over  his  person  must  raise  the  point  be- 
fore he  answers  to  the  merits. 

3.  Evidence  #=9S81— Testiuohy  or  Absent 
Witness— DiscEETioN . 

It  is  within  the  bo  and  discretion  of  the 
trial  court  to  determine  the  decree  of  prelim- 
inary proof  necessary  to  admit  the  testimony  of 
an  absent  witness  given  at  a  former  trial  in  the 
same  case. 

4.  BviDENCE  ^»2&3(1)  —  Admissibility  — 
Statements  bx  Associate. 

Plaintiff  and  another  were  endeavoring  to 
make  a  jcdnt  sale  pf  stock  owned  by  them  in  a 
co^ratiOB.  The  other  party  in  order  to  in- 
dnce  a  purchaser  of  said  stock  made  a  written 
statement  of  tbe  financial  condition  of  tbe  cor- 
poration. S^d,  in  the  absence  of  a  showing 
that  plaintiff  authorised  the  statemeid  or  was 
in  some  way  connected  therewith,  the  same  was 
InadDsissible  against  him. 

5.  Appeal  and  Esbob  43»1046(5)— Bemakks 
OP  CouBT— Peejudice. 

Remarks  of  the  court  made  during  the  trial 
examined,  and         not  prejudlciat 

6.  Action  «=3S0— Consolidation  —  Powebs 
OF  Coubt. 

Where  parties  consoit  to  the  consolidation 
of  two  separate  actions  and  agree  that  same 

may  be  tried  as  one  action,  the  power  and  juris- 
diction of  the  court  with  respect  thereto  is  the 
same  as  If  it  had  originally  been  brought  as 
one  action  ccmtainlng  all  the  issues  embrmced 
within  the  consolidated  case. 

7.  Coubts  «»U0^  New,  vol.  12  Key-No.  Se- 
ries—E>quitablb  JUBISblOnON  OP  DiSTBIOT 
Coubt— Fbacd. 

The  equitable  jurisdiction  of  the  district 
court  extends  to  aU  actions  of  fraud,  except 
only  tiiat  limited  daas  of  eases  In  whidi  a  judg- 
ment for  damages  affords  adequate  relief  and 
fraudulent  sales  or  exchanges  of  land  form  no 
exception  to  the  rule,  and  it  is  not  an  insuper- 
able objection  to  such  jurisdiction  tiiat  an  award 
of  damages  may  be  had,  for  unless  sodt  award 
affords  J^U  and  adequate  relief  in  order  to  avoid 
circuity  of  action  equity  may  award  all  the 
relief  appropriate  to  the  case. 
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8.  AfPEAX.  A.JID  CBBOB  •S3l73<ll)— Pix&dino 
Set- Oft  Below. 

Where  defendant  did  not  plead  certain  matp 
ters  aa  a  aet-off  agrainst  plaintifE'fl  claim  for  dam- 
ages and  insisted  in  the  trial  court  and  in  this 
court  upon  the  original  submtBflion  that  said 
matters  could  not  lie  set  off  against  plaintiff's 
cause  of  action,  said  defendants  cannot  for  the 
first  time  in  this  court  upon  a  rehearing  urge 
said  matters  aa  a  set-ofl. 

9.  EZOHAHGB  OF  PBOFEBTT  «3»13(D— REXJBT 

IN  Cask  of  Fraud. 
Where  plaintiff  was  induced  by  fraudulent 
misrepresentations  as  to  the  value  of  certain 
corporate  stock  to  exchange  therefor  certain 
lands,  and  as  a  part  of  said  agreement  of  ex- 
change plaintiff  obligated  himself  to  pay  off  cer- 
tain incambrances  against  said  land,  and  where 
to  indemnify  himself  against  said  outstanding 
obligations  defendant  retained  a  large  amount 
of  the  stock  sold  to  plaintiff  and  also  took  from 
plaintiff  and  wife  a  mortgage  upon  certain  other 
real  estate,  and  where  defendant  failed  to  ac- 
count for  said  stock,  held  that,  in  an  action 
by  plaintiff  for  damages  and  for  equitable  re- 
lief based  upon  said  fraudulent  transaction,  de- 
fendant was  properly  charged  with  the  stodi 
retained  by  him,  which  at  the  time  of  the  fraud- 
ulent transactions  exceeded  in  value  the  amount 
of  the  outstanding  incumbrances  upon  the  lands 
sold  to  defendant,  and  that  plaintiff  was  entitled 
as  against  defendant  to  be  relieved  of  bis  agree- 
ment to  discbarge  said  incumbrances. 

(Additional  Sj/llahui  bp  Editorial  Staff.} 

10.  Action  9=»50(3)— Joindbe  of  Causes  ojf 
Action— Suits  Gbowing  out  or  Same  Sub- 
jkct-Maiter. 

A  cause  of  action  by  a  husband  that  he  had 
been  defrauded  of  his  lands  in  exchange  for  cor- 
porate stock  may  be  joined  with  a  cause  of  ac- 
tion by  his  wife  that  by  reason  of  fraud  prac- 
ticed on  him  she  hod  been  induced  to  execute 
the  mortgage  upon  her  separate  property,  to 
secure  his  obligations;  Rev.  Laws  1910,  }  4690, 
providing  Uiat  all  persons  having  an  interest  in 
the  subject  of  the  action  and  In  obtaining  the  re- 
lief may  be  joined  as  plaintiffs,  and  section 
4738,  permitting  plaintiffs  to  unite  causes  of  ac- 
tion in  the  same  petition  where  they  all  arise 
out  of  the  same  transaction  connected  with  the 
subject  of  the  action. 

Sharp,  C.  J.,  and  Thacker  and  Miley,  JJ.,  dis- 
senting in  part 

Error  from  District  Court,  Logan  County ; 
A.  H.  Huston,  Judge. 

Suit  by  a  I.  PhlllipB  against  W.  O.  Mitch- 
ell and  wife  for  reformation  of  a  deed,  cxm- 
soUdated  with  a  suit  by  defendants  against 
D.  M.  Phillips,  ft.  I.  Phillips,  and  others  for 
damages,  and  ^eard  together  by  agreement. 
Judgment  for  W.  O.  Mitchell  and  wife,  and 
D.  M.  Phillips  and  others  bring  error.  Af- 
firmed. 

See,  also,  152  Pac.  610. 

Hilton  Brown.  Oiddlngs  &  Olddlngs,  and 
Tom  F.  McMechan,  all  of  Oklahoma  City,  for 
plaintiffs  In  error.  Horace  Speed,  of  Tulsa, 
for  defendants  In  error. 

HABDT,  J.  a  1.  PhllUps  instituted  suit 
Id  the  superior  court  of  Logan  county,  seek- 
ing reformation  of  a  certain  deed,  executed 
to  him  by  W.  O.  Mitchell  and  Helen  E. 
Mitchell,  his  wife.    Mitchell  and  wife  an- 


swered by  general  denial,  and  filed  a  crosa- 
petition,  alleglDg  fraud  in  the  procuremrat 
of  said  deed,  and  prayed  damages  in  the  sum 
of  121.000  against  D.  M.  PhllllpB,  B.  I.  PhU- 
Ups,  H.  E.  Diebl,  and  Otto  Meek,  tipon  mo- 
tixm.  of  plaintiff,  this  cross-petition  was 
stricken,  after  which  plaiutlfl  therdn  filed 
an  action  in  the  superior  court  of  Logan 
county  against  all  of  said  d^endants,  setting 
forth  the  facts  alleged  in  said  cross-petiflon, 
and  service  of  sninmons  was  had  upon  B.  I. 
Phillips  in  Logan  county,  and  upon  the  other 
defendants  in  Oklahoma  county.  Defendants 
answered  this  action  by  a  general  dodaL 
Both  of  said  suits  were  thereafter  transfer- 
red to  the  district  court  of  Logan  county, 
and  by  agreement  of  the  partt«i  consoli- 
dated. 

This  controversy  grows  out  of  a  transac- 
tion between  D.  M.  Phillips  and  W.  O.  Mitch- 
ell. Phillips,  his  wife,  and  son,  originally 
owned  all  the  stock  ot  the  O.  K.  Bus  &  Car- 
riage Company,  which  was  incorporated  for 
$1,000.  In  1909,  the  capital  stock  was  In- 
creased to  $60,000,  and  S94  shares  of  stock 
of  the  new  corporation  were  In  the  name  of 
D.  M.  Phillips ;  his  vplfe  held  3  shares,  and 
his  son,  B.  1.  Phillips,  3  shares.  The  par 
value  of  the  stock  was  $100  per  share.  Vari- 
ous shares  of  such  stock  passed  Into  the 
hands  of  other  parties,  some  of  which  were 
obtained  by  trade  or  purchase,  and  some 
were  transferred  to  certain  persons  without 
consideration  to  be  held  In  trust  for  D.  M. 
PhUllps.  In  the  fall  of  1909,  D.  M.  PhUllps 
traded  plaintiff  W.  O.  Mitchell  200  shares  (rf 
said  stock  for  a  farm  In  Logan  county,  and 
later  traded  him  110  shares  for  other  farm 
lands  in  Logan  county  and  Oklahoma  City 
property,  comprising  the  residence  of  Mitch- 
ell and  wife.  As  a  part  consideration  for 
said  last-mentioned  stock,  Mitchell  and  wife 
executed  to  Phillips  a  note  for  $1,000  and  a 
mortgage  for  $3,500  upon  certain  lands  in 
Oklahoma  City,  which  mortgage  secured  said 
$1,000  note,  and  the  sum  of  $2,500  being  the 
amount  of  a  mortgage  against  the  land  con- 
veyed In  the  second  transaction  which  Mitch- 
ell agreed  to  discharge.  The  land  conveyed 
in  the  first  transaction  was  mortgaged  in  the 
sum  of  $7,100.  which  plaintiff  W.  O.  MitcheU 
agreed  to  pay  and  defendant  D.  M.  Phillips 
retained  as  an  indemnity  170  shares  of  stock 
in  the  corporation  which  was  to  secure  the 
payment  of  the  entire  $9,600.  Helen  E. 
Mitchell,  the  wife  of  W.  O.  Mitchell,  Joined 
in  the  conveyance  of  the  real  estate  and  the 
execution  of  said  mortgage.  One  of  the 
farms  located  in  Logan  county  was  at  the 
request  of  defendant  D.  M.  Phillips  conveyed 
to  his  son,  B.  I.  Phillips,  and  the  land  so 
conveyed  was,  by  mistake,  mlsdescribed  In 
the  deed.  W.  O.  Mitchell  assumed  the  man- 
agement of  the  corporation  in  January,  1910. 
It  having  been  learned  that  the  property  con- 
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reyed  to  B.  I.  Phillips  had  been  misdescrlb- 
ed.  request  was  made  of  W.  O.  Mitchell  ttaat 
he  make  a  new  deed  with  a  correct  descrip- 
tion of  the  property,  which  he  refused  to  do, 
glTlng  as  a  reason  therefor  that  he  had  been 
defrauded  In  the  trade  with  D.  M.  PhUllps. 
Shortly  thereafter  the  action  <Nf  B.  I.  PhU- 
llps for  reformation  of  the  deed  was  com- 
menced. At  the  trial  of  the  consolidated 
case,  the  court  submitted  certain  Issues  to 
the  Jurr  which  returned  a  verdict  against  D. 
M.  PhllllpB,  H.  E.  Dlefal.  and  Otto  Meek  In 
the  sum  of  $12,000,  and  in  favor  of  B.  I. 
Phillips.  Judgment  was  rendered  correcting 
the  deed  as  prayed  by  B.  I.  Phillies  and  in 
favor  of  plaintiffs  in  accordance  with  the 
verdict  of  the  jury,  and  it  was  further  de- 
creed that  plainUff  W.  O.  Mitchell  be  not 
required  to  pay  to  defendant  D.  M.  Phillips 
nor  in  bis  b^lf  to  protect  him  in  his  title 
to  tbe  lands  conveyed  in  so  far  as  plaint 
had  obligated  himself  to  discharge  the  In- 
^nunbrances  thereon,  and  that  plaintiff's 
agreement  to  pay  same  should  not  operate,  as 
a  set-off  against  the  Judgment  rendered,  and 
canceling  plaintiff's  agreement  with  said  de- 
fendant to  pay  said  obligations,  and  also  can- 
celing the  mortgage  for  $3,C00  given  by 
Mitchell  and  wife  on  the  Oklahoma  City 
property.  The  conrt  further  found  that  D. 
M.  Phillips  had  advanced  W.  O.  Mitchell  $1.- 
000  In  cash  for  which  he  was  entitled  to 
credit,  and  reduced  the  amount  of  the  money 
judgment  to  $11,000,  which  was  entered 
against  defendants  D.  M.  Phillips,  H.  E. 
Dlehl,  and  Otto  Meek.  Motion  for  new  trial 
having  been  overmled,  said  defendants  pros- 
ecute error. 

[I]  Defendants  first  urge  that  Helen  E. 
Mitchell,  wife  of  W.  O.  Mitchell,  was  not  a 
proper  party  to  the  suit  She  Joined  In  the 
original  petition  by  her  husband  to  which  de- 
fendants replied  by  general  d^ilal,  and  the 
objection  here  urged  was  not  raised  until 
after  the  jui7  had  returned  their  verdict, 
ajid  motion  for  new  trial  had  been  overruled. 
This  objection  comes  too  late,  because  It  was 
not  raised  by  Umely  motion  or  4n  'any  other 
way  before  the  trial. 

[II]  Helen  £.  Mitchell  was  the  owner  of 
the  property  described  in  the  mortgage  for 
93,600.  and  had  a  substantial  Interest  in  tlie 
subject-matter  of  this  litigation.  W.  O. 
Mitchell's  cause  of  actl<m  was  that  he  had 
teen  defrauded  ot  the  lands  given  by  him  In 
exdiange  for  the  stock  of  the  corporation, 
nnd  the  wife's  cause  of  action  was  that  by 
reason  of  the  fraud  practiced  upon  her  hus- 
band edie  had  been  induced  to  execute  the 
mortgage  upon  her  seimrate  property  to  se- 
cure the  obligations  of  her  husband.  These 
tnuses  of  action  are  not  Identical,  yet  th^ 
grow  out  of  the  same  transaction,  and  both 
plaintiffs  were  defrauded  by  the  same  means, 
and  their  respective  rights  were  effected  by 
the  same  acts.  One  recovery  will  adjust  the 


rights  of  both,  and  one  judgment  will  be  a 
bar  to  another  action  by  either  of  the  plain-' 
tiffs,  and  hence  there  Is  a  common  interest 
in  the  subject-matter  of  the  litigation  such 
as  will  authorize  them  to  Join  In  one  suit, 
although  the  lujury  which  Is  sustained  by 
each  may  be  separate  and  distinct.  Section 
4600  of  the  Bevised  Laws  1810  enacts  that 
all  persons  having  an  interest  in  the  subject 
of  the  action  and  in  obtaining  the  relief  de- 
manded may  be  joined  as  plaintiffs  except  as 
otherwise  provided,  and  section  4738  permits 
tlie  plaintiffs  to  unite  several  causes  of  action 
in  the  same  petition  where  ttiey  all  arise  out 
of  the  same  transaction  or  transactions  con- 
nected with  the  subject  of  the  action,  and  af- 
fect all  the  parties  to  the  action  except  In 
actions  to  enforce  mwtgages  or  other  Hens.  . 
Slmar  v.  Ganaday,  SB  N.  Y.  298,  IB  Am.  Bep. 
&26;  Montgomery  v.  McLanry,  143  Cal.  83, 
76  Pac.  064. 

[2]  The  next  question  urged  Is  that  all  of 
the  defendants  except  B.  I.  Phillips  were 
served  with  summons  outside  of  Logan  coun- 
ty, and,  as  the  verdict  of  the  jury  was  in  fa- 
vor of  R.  I.  Philips,  ttaat  the  district  court 
of  Logan  county  was  without  jurisdiction  to 
rendbr  Judgment  against  the  other  defend- 
ants. This  objection.  If  It  possessed  any  mer- 
it, goes  to  the  Jurisdiction  of  the  person  of  de- 
fendants only,  whl(dL  can  be  waived  and  was 
waived  because  all  of  said  defendants,  with- 
out objecting  to  the  jurlsdlctitm  of  the  court 
over  their  pers(Hi.  appeared,  answered,  and 
w^t  to  trial,  and  the  point  was  not  urged  un- 
til after  the  verdict  was  returned,  when  It 
was  too  late,  Fitzgerald  v.  Foster,  11  Otl. 
558.  69  Pac.  878;  Whltaker  v.  Hughes,  14  Okl. 
510,  78  Pac.  383;  Appeal  of  Floyd,  SI  Okl. 
549,  122  Pac  516. 

[3]  At  the  trial,  plaintiff  offered  the  testi- 
mony given  by  two  witnesses  In  a  former 
trial,  claiming  that  said  witnesses  were  be- 
yond the  limits  of  Logan  county ;  one  resid- 
ing in  Oklahoma  county  and  another  in  Dal- 
las, Tex.  As  a  predicate' for  the  admissUm 
of  this  testimony,  plaintiff  W.  O.  Mltdiell  tes- 
tified that  Witness  Otti  lived  In  Oklahoma 
City  at  the  time  of  the  first  trial,  and  resided 
In  Dallas,  Tex.,  at  the  time  the  testimony  was 
altered ;  that  he  had  a  letter  from  said  wit- 
ness, mailed  at  Dallas  about  two  weeks  be- 
fore the  trial;  that  he  made  no  Inquiry  In 
<Mlalioma  City  for  said  witness  because  he 
knew  witness  had  left,  and  had  not  inquired 
for  him  in  Logan  county.  As  to  the  other  wit- 
ness, Feltz,  he  testified  ttaat  said  witness  lived 
In  Oklahoma  City,  and  was  not  in  Logan 
county.  The  aufflclency  of  ttae  showing  to 
authorize  the  introdoctlon  of  this  testimony 
was  a  matter  within  the  sound  discretion  of 
the  trial  court,  and  its  ruling  will  not  be  dis- 
turbed on  appeal  unless  it  be  made  to  appear 
that  such  discretion  was  abused.  The  prelim- 
inary proof  in  this  case  was  sufflclent  to  Jus- 
tify the  court  in  admitting  such  testimony. 
Warren  v.  State^  0  OU.  Cr.  1,  115  Paa  812, 
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84     B.  A.  (N.  S.)  1121;  Edwards  t.  State.  9 
'  OkL  Cr.  SOOk  131  Faa  956,  41  L.  B.  A.  (N.  S.) 
701;  2  Ynfpaote,  Br.  par.  1405. 

[4]  Defendants  i^red  in  evid«ice  a  state- 
meat  made  by  one  Braden  as  to  the  assets 
and  financial  condition  of  the  corporation 
whldi  was  rejected,  and  error  Is  asstgned  up- 
on the  ajctlon  oi  the  court  in  so  doing.  It  ap- 
pears that,  after  Hltcbell  had  purchased 
Bto<&  In  the  corporatlOD,  Braden  aogulred 
possession  of  150  shares  ot  the  stock,  and  had 
been  ^ected  secretary  and  treasurer.  Bra- 
dea  and  Mitchell  were  mdeavorlng  to  dispose 
of  their  stock,  and  Braden  made  said  state- 
ment to  a  probable  purchaser,  which  state- 
ment presented  the  financial  status  of  the 
corporatl<m  in  rather  an  optimistic  and  ot^ 
drawn  way.  Defradants  made  an  ^ort  to 
connect  Mitchell  with  this  statement,  but 
failed,  and,  while  Braden  stated  that  he  and 
Mitchell  were  trying  to  sell  their  stock  to- 
gether, he  testified  that  the  statonent  had 
been  made  on  his  own  responsibility,  and  that 
Mltdlell  had  not  directed  him  to  prepare  the 
same  ahd  was  not  In  any  way  ctmnected 
with  it  The  fiacta  show  that  MitdieU  had 
nothing  to  do  with  the  statement  In  any  way. 
He  did  not  anthorixe  nor  adopt  It,  and  there 
was  no  such  assoclatloa  between  blm  and 
Braden  as  to  warrant  the  conclusion  that 
Braden  was  acting  as  his  agent  In  the  pr^ 
aratlon  of  such  statement,  and  its  exclusion 
by  the  court  was  entirely  proper- 

[S]  Complaint  Is  made  of  the  conduct  of 
the  trial  court  during  the  progress  of  the 
trial.  The  alleged  misconduct  cwslsted  of 
certain  remariKs  Indulged  In  by  the  court  dur- 
ing a  colloquy  with  defmdanfs  counsel  and 
in  certain  oral  remarks  while  reading  his  in- 
structions to  the  Jury.  It  does  not  appear 
that  anything  said  by  the  court  Influenced  the 
verdict  ot  the  Jury,  or  that  any  prejudice 
therefrom  resulted  to  the  defmdant,  and 
ther^txre  this  ctrntentkm  Is  without  merit. 
And  this  is  true,  eilao, ,  because  the  court 
ad(^ed  and  amtroved  thb  verdict  and  him- 
self made  findings  of  fact  in  accordance 
therewith. 

[•]  The  defendants  insist  tha^  while  the 
action  ot  "R.  I.  Phillips  seeking  reformatlMi 
of  his  deed  was  an  equitable  ime,  the  action 
of  plaintiff  against  the  defendants  for  dam- 
ages was  an  actlim  at  law,  and,  while  the 
two  actltms  wwe  ccnsolidated  and  tried  to- 
gether for  convmienc^  ttey  still  renalned 
s^iarate,  and  the  flnt  ^onld  have  been  tried 
as  an  equitable  action  and  the  latter  as  an  ac- 
tion at  lav.  >vhen  the  parties  omsented  to  a 
coDsoUdatton  of  the  two  actions,  they  In  fiact 
agreed  that  tbo  separate  actions  should  be 
diacontinued»  and  a  new  and  dlsUnct  one 
created  from  the  two  so  consolidated  in 
whidb  should  be  Induded  and  litigated  all  of 
the  qnesttou  presented  by  the  pleadings  In 
the  two  formn  actions,  ^e  power  and  jn- 
ilsdlctien  of  the  court  with  reference  to  this 
new  action  was  the  same  as  if  it  had  been 
originally  broui^t  In  the  manner  in  wUch 


Bctl(m8  ven  originally  Instituted,  i  Snc  P. 
ft  P.  701. 

The  distinction  between  actions  at  law  and 
suits  in  equity  and  ^e  forms  of  all  such  ac- 
tltms  and  suits  have  been  abolished  by  the 
Code,  and  in  their  places  there  Is  but  one 
form  of  action,  whlcih  Is  called  a  "dTll  ac- 
tion," and  the  rules  of  pleading  which  f(M> 
merly  prevailed  in  civil  actions  have  been 
abolished,  and  the  forms  of  pleading  In 
courts  of  record  and  the  rules  by  whldi  their 
sufficiency  must  be  determined  are  those  pre- 
scribed by  the  Code.  The  ouject  of  the  Legis- 
lature in  adopting  the  Code  was,  not  only  to 
abolish  the  distinctions  whidi  formerly  ex- 
isted between  actions  at  law  and  suits  In 
equity,  but  also  to  relieve  litigants  of  the  In- 
tricate and  technical  dl8tlnctl(His  in  common- 
law  rules  of  pleading,  end  to  provide  a  plain- 
er, simpler,  more  speedy,  and  lees  cumber- 
some system  of  procedure  by  which  thetr 
rights  might  be  determined.  St.  La,  ft  S.  F. 
Ry.  Ca  V.  Tount;  SO  Okl.  371,  120  Pac.  627. 

We  have  no  courts  exwdslng  equity  Juris- 
diction Borate  and  apart  from  Jurisdiction 
in  matters  which  were  formwly  denominated 
legal,  but  the  district  courts  possess  Jnrlsdic- 
tl<m  to  administer  In  a  proper  case  both  kinds 
of  relltf  ,  and  the  ri^ts  ot  the  litigants  are  to 
be  detnmlned  from  the  facts  alleged  and  es- 
tablished at  the  trial.  It  seems  clear  from 
the  whole  frame  of  the  petition,  and  from  tbe 
relief  demanded,  that  It  was  the  Intention  of 
the  pleader  to  set  forth  all  the  facts  sur- 
rounding the  transaction  and  to  pray  any  and 
every  bind  of  relief  to  whi<A  upon  the  facts 
found  he  might  be  entltJed.  This  la  ordina- 
rily the  correct  method  of  pleading  under 
the  Code.  Hawkins  v.  Overstreet,  7  Okl.  277, 
54  Pac.  472;  St.  L.  &  S.  F.  Ry.  Co.  v.  Tount, 
supra. 

Notwithstanding  this  great  liberality.  It 
sometimes  becomes  necessary  for  a  party 
seeking  redress  to  chooee  between  two  incon- 
sistent positions,  and  such  defendants  con- 
tend is  the  situation  here.  The  doctrine  Is 
well  settled  that  one  who  has  been  Induced 
by  fraud  and  deceit  to  part  with  title  to  real 
pn^er^,  and  is  seeking  relief,  has  a  choice 
of  remedies.  He  may  affirm  the  contract  and 
sue  for  damages,  or  he  may  reednd;  but  he 
cannot  do  both.  Wesley  et  al  v.  Diamond  et 
al.,  26  Okl.  170,  100  Pac.  624.  Urging  thU 
rule  of  law,  defendants  contend  that  plain- 
tiff's cause  of  action  Is  based  upon  an  affirm- 
ance of  the  contract,  and  that  an  award  of 
damages  would  afford  full  and  complete  re* 
lief,  and  Out  the  aUegatlona  of  the  petitloD 
are  sadi  aa  to  iwetinde  him  from  equitable 
niiet.  When  equity  has  obtained  JurladlctloD 
of  the  controversy  on  any  ground  or  for  any 
purpose^  It  will  retain  such  Jurisdiction  for 
the  purpose  ot  administering  comidete  relief, 
and  d^ng  ratlre  Justice  with  reqiect  to  the 
snbject-matter,  and  to  avoid  multl[Alclty  ot 
suits.  Cook  V.  Warner,  41  OkL  781,  140  Pac. 
424;  Murray  et  al.  v.  Speed  et  aL,  153  Paa 
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181 ;  Galbreath  Gas  Ca  Lfaids^,  161  Pac. 
826. 

[7]  The  Jurisdiction  of  equity  extends  to 
all  actions  of  fraud,  except  only  tbat  limited 
class  of  cases  In  whlcb  a  Judgment  for  dam- 
ages affords  adequate  relief  to  tbe  Injured 
party,  and  fraudnlent  sales  or  exchanges  of 
land  furnish  no  exception  to  the  rule,  and 
It  Is  not  an  Insuperable  objection  to  such  Ju- 
risdiction that  an  award  of  damages  may  be 
had  tor  unless  such  award  afFords  full  and 
complete  relief  tn  order  to  avoid  circuity  of 
action  equl^  may  award  all  the  relief  ap- 
propriate to  the  case.  Montgomery  v.  Mc- 
Laury,  143  Oal.  83,  76  Pac.  964;  Bradley  t. 
Bosley,  1  Barb.  Cb.  (N.  T.)  125. 

This  court  has  held  In  a  long  line  of  cases 
that,  where  personal  Injuries  have  been  suf- 
fered tor  which  a  liability  exists  and  a  re- 
lease thereof  has  been  frandolently  obtained 
for  a  grossly.  Inadequate  sum,  an  action  for 
damagra  may  be  maintained  wiOiout  first 
obtaining  a  decree  to  rescind  or  cancel  said 
release,  and  that  plaintiff  may  attadc  such 
release  for  fraud  In  its  procurement  when 
it  is  set  up  as  a  defense  without  returning  or 
tendering  back  the  consideration  received  by 
him  at  the  time  the  release  iras  obtained. 
St.  L.  &  S.  r.  T.  Richards,  28  Okl.  256.  102 
Pac  02.  23  L.  B.  A.  (N.  S.)  1082;  St.  L.  & 
S.  r.  Ry.  Co.  T.  Nichols,  3»  OkL  622,  136 
Pac  158;  Hemdon  y.  St  L.  &  8.  F.  By.  Co., 
S7  Okl.  256,  128  Pac.  727;  St.  L;  &  S. 
By.  Co.  T.  Beed,  37  OkL  350,  132  Pac.  355; 
St  L.  &  S.  F.  By.  Go.  t.  Chester,  41  Okl.  369, 
138  Pac.  156. 

In  Montgomery  v,  McLaury,  143  Cal.  83, 
TO  Pac.  964,  which  was  an  action  for  fraud 
In  an  exchange  of  certain  lands,  plaintiff  was 
awarded  a  verdict  for  damages,  and  in  addi- 
tion thereto  obtained  cancellation  of  a  mort- 
gage given  to  secure  a  portion  of  the  coa- 
stderation  for  the  exchange,  and  it  was  held 
that  the  Judgment  was  proper.  Another  case 
supporting  this  view  Is  Bradley  v.  Bosley,  1 
Barb.  Cb.  125.  In  that  case,  GhanceUor  Wal- 
worth, after  statement  of  the  facts,  held  that 
plaintiff  was  only  entitled  to  be  compensated 
for  the  difference  between  the  value  of  the 
land  received  by  him  In  exchange  and  that 
which  he  had  conveyed  with  Interest  on  such 
difference,  and  held  that  equity  had  jurisdic- 
tion to  give  the  complainant  relief  upon  the 
facts  of  the  case.  In  tbe  opinion  It  was  satd: 

"Indeed,  it  may  be  considered  as  a  settled 
principle  of  this  court  in  all  cases  of  fraud, 
that  if  the  party  who  has  been  defrauded  is 
entitled  to  come  here  for  any  relief  arising  ont 
of  the  contract  in  which  be  has  been  defrauded, 
and  where  it  is  necessary  for  him  to  allege  and 
establish  the  fraud  in  order  to  obtain  such  re- 
lief, he  may  obtain  full  relief  here,  witliout  re- 
sorting to  a  suit  at  law,  although  as  to  tbe  part 
of  the  relief  claimed  he  bad  a  perfect  remedy  in 
an  action  at  law  for  damages." 

The  petition  In  this  case,  in  connection 
with  the  facts  found  by  the  court,  was  suffi- 
cient to  authorize  the  court  to  take  Jurisdic- 
tion of  the  entire  case  and  determine  all 


I  the  matters  in  controversy.  Tbe  evidence 
sustains  the  verdict  of  the  jury  and  tbe  Judg- 
ment of  the  court  pr<Hiounced  thereon.  It 
is  shown  that  PhllUpa  was  the  owner  of  the 
O.  K.  Bus,  Baggage  &  Carriage  Company,  a 
corporation,  capitalized  at  Jl.OOO;  that  i^ 
the  summer  of  1909  the  capital  stock  was  In- 
creased to  ¥60.000,  which  was  distributed 
among  PbllUpa,  Me^  Dlehl  and  others, 
some  claiming  to  have  traded  for  it  and 
others  to  be  holding  in  trust  for  Phillips. 
Phillips  owned  the  bam  In  Oklahoma  City 
where  the  business  was  being  carried  on.  It 
was  represcmted  to  Mitchell  that  the  busi- 
ness was  a  very  profitable  one,  i>aying  Rill- 
lips  a  rmtal  of  9400  per  mmtli,  making  a 
large  profit  besides,  and  that  it  was  the 
best  paying  ooncem  in  the  city,  and  state- 
ments were  exhibited  to  Miteh^l,  sBowing 
large  pn^ts.  Phillips  testified  Chat  wboi 
he  traded  some  of  tbe  stodc  to  Dlehl  he 
agreed  not  to  charge  any  rent  for  the  use 
of  the  bams  by  the  corporation  for  a  period 
of  three  months,  and  that  be  neglected  for 
the  three  months  after  the  expiration  of  this 
period  to  charge  any  rent  until  after  the 
trade  with  Mitchell,  by  reason  of  which  no 
rents  appeared  in  the  expense  account  sub- 
mitted to  Mitchell.  After  the  trade,  Phillips 
removed  all  the  fine,  big  teams  and  all  the 
most  valuable  horses  as  his  Individual  prop- 
erty. The  trial  court  found  that  Mitchrfl 
had  been  led  to  believe  that  all  of  tbe  prop- 
erty removed  by  Phillips  was  among  the  as- 
sets of  the  corporation.  Mitchell  was  also 
Induced  to  believe  that  Phillips  who  was 
experienced  in  the  management  of  the  busi- 
ness only  desired  to  dispose  of  a  part  of  the 
stock,  and  would  remain  in  the  active  man- 
agement of  the  business,  and,  as  a  safeguard 
against  being  left  a  minority  stockholder.  It 
was  agreed  that  Mitchell  should  have  the  re- 
fusal of  enough  of  the  stock  to  give  him  a 
majority  in  case  fillips  Should  later  desire 
to  sell.  Within  a  week  or  two  after  the 
first  contract  was  executed,  instead  of  re- 
maining In  charge  of  the  binlnesB,  as  he  liad 
pranhsed,  PhUUps  declared  an  intention  of 
selling,  and  Mitdiell  to  protect  himself  pur- 
chased Ote  second  block  of  stock.  Phillips 
retained  $17,000  worth  of  Mitc|ieU's  stock 
as  indemnity,  and  after  he  had  removed  the 
property  mentioned,  and  retired  from  the 
active  management  thweof.  the  business 
proved  a  failure,  and  Phillips  purchased  all 
the  assets  of  the  business  at  the  receiver's 
sale  at  a  comparatively  small  sum,  and  has 
at  no  time  In  his  pleadings  or  otherwise  offer- 
ed to  account  for  other  stock  retained  by 
him. 

[B,  B]  That  portion  of  the  decree  which 
held  that  plaintiff  W.  O.  Mitchell  should  not 
be  held  or  required  to  pay  defendant  D.  M. 
Phillips,  nor  for  or  In  his  behalf  discharge, 
the  incumbrances  against  the  land  conveyed 
to  Phillips,  was  right  Having  retained  $17,- 
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000  of  the  corporate  stock  as  Indemnity 
against  said  Incnmbrances  tac  wbich  he  had 
failed  to  account,  It  would  have  been  Inequi- 
table for  him  to  keep  this  stock,  and  at  the 
same  time  compel  plaintiff  to  discharge  the 
obligations  for  which  It  was  retained  as  In- 
demnity. The  amount  of  the  incumbrances 
which  plaintiff  agreed  to  pay  amounted  to 
$9,600,  and,  had  this  stock  possessed  the  value 
which  Phillips  represented  it  to  have,  It 
would  have  exceeded  the  amount  of  such  ob- 
ligations, leaving  a  large  balance  due  plaln- 
tlfT.  But  giving  It  the  value  placed  thereon 
by  the  Jury,  It  was  still  In  excess  of  the  total 
amount  of  said  incumbrances.  Had  the  prop- 
erty retained  by  Phillips  conristed  of  live 
stock  or  merchandise,  or  any  other  kind  of 
tangible  property,  no  one  would  hesitate  to 
say  that  he  should  be  held  to  account  for  It. 
The  principle  applicable  to  the  present  case 
is  no  different,  and,  keeping  In  mind  the 
foot  that  MltcheU  only  received  $14,000  of  the 
$31,000  of  stock  purchased  by  him,  it  was 
proper  for  the  court.  In  addition  to  the  dam- 
ages awarded  by  the  verdict  of  the  jury, 
which  merely  represented  the  difference  be- 
tween the  actual  -value  of  the  stock  pur- 
chased by  Mitchell  and  that  value  which 
PhU1ii>8  represented  It  to  possess,  to  charge 
PliUllpa  with 'that  p<»:ti<Ki  of  the  atodc  re- 
tained by  him ;  and,  the  value  of  such  stock 
at  the  time  of  trade  being  largely  in  excess 
of  the  oUigatloiis  which  Mitdiell  had  ander» 
taken  to  dischai^  there  was  no  error  in 
that  portion  of  the  decree  which  declared 
tliat  said  obV^tlons  should  not  oiierate  as 
a  set-off  against  the  verdict  tor  damages. 
If  such  were  permitted,  the  Judgmmt  would 
not  award  Mitchell  all  the  relief  to  which  he 
was  entltledt  nor  would  any  Judgment  award 
taim  the  3Fall  measure  of  his  relief  until  an 
accounting  was  had  for  the  stock  retained  by 
PtaillipSt  and  ttiat  was  what  the  court  did. 
when  he  charged  Phillips  with  this  stock, 
and  relieved  MltcheU  ckC  his  obligation  to 
pay  such  Incumbrances  in  so  far  as  def^dant 
was  concerned.  Defendants  did  not  plead 
the  agreement  of  Mitchell  to  dlsdiarge  aaid 
Incumbrances  as  a  set-off  In  the  trial  court, 
and  upon  the  original  hearing  in  this  court 
insisted  that  said  matters  could  not  be  per- 
mitted as  a  set-off  against  plaintiff's  claim 
for  damages  (Brief  of  Plaintiff  in  Error,  p. 
76).  and  said  matters  cannot  be  urged  as 
proper  subject  for  set-off  for  the  first  time  on 
appeal,  and  certainly  not  upon  a  rehearing. 
SecUon   4745,  R.  L.  1910;  3  Corp.  Jur.  712. 

This  leaves  for  consideration  that  portion 
of  the  decree  canceling  the  mortgage  for  $3,- 
500  given  by  the  Mitchells  to  R.  M.  Phillips. 
This  mortgage  was  given  to  secure  the  pay- 
ment by  Mitchell  of  a  part  of  the  Incum- 
brances upon  the  land  traded  to  Phillips, 
and  we  have  just  held  that  the  court  commit- 
ted no  error  In  canceling  Mitchell's  agree- 
ment In  so  Tblt  as  defendant  Is  concerned  to 
dlschai^  said  Incumbrances,  and,  under  this 


view  of  the  case,  the  mortgage  should  be 
canceled  irrespective  of  the  fact  that  the 
property  embraced  therein  was  the  separate 
property  of  Helen  E.  Mitchell. 

The  Judgment  is  affirmed.  All  the  Justices 
concur,  except  SHARP,  C.  J.,  and  THAOK- 
ER  and  MILEY,  JJ.,  who  dissent  from  that 
portion  of  the  opinion  which  affirms  the  Judg- 
ment of  the  trial  court  canceling  Mitchell's 
obligations  to  discharge  outstanding  incum- 
brances against  the  land  traded  to  Phillips. 

THACKER^  J.  (dissenting  In  part).  I  dis- 
sent with  all  possible  ^nphasis  from  that 
portion  of  the  decision  and  opinion  of  the 
court  which  affirms  the  decree  of  the  trial 
court  In  the  name  of  equity  relieving  W.  O. 
Mitchell  of  his  contractual  obligation  to  D. 
M.  Phillips  to  discharge  certain  mortgage 
Hens  to  the  amount  of  $9,600,  upon  the  lands 
traded  to  Phillips  and  to  pay  direct  to  the 
latter  the  additional  sum  of  $1,000,  making 
In  all  $10,600,  as,  in  my  opinion,  there  Is  not 
only  no  equitable  ground  but  not  so  much  as 
a  trace  of  equitable  atmosphere  to  support 
this  part  of  the"  decree  affirmed,  and  such 
affirmance  strikes  down  an  adjudicated  con- 
tractual right  after  it  has  become  absolute. 

In  my  opinion,  the  verdict  and  JudgmMit 
recovered  by  W.  O.  and  Helen  E.  Mitchell  in 
this  case  for  $12,000  as  a  difference  between 
the  actual  and  the  falsely  represented  value 
of  the  310  shares  of  the  stock  acquired  by 
W.  O.  Mitchell  in  the  Oklahoma  Bus  &  Bag- 
gage Company  In  exchange  for  the  aforesaid 
lands  was  the  full  measure  of  their  damag- 
es recoverable  In  this  case,  and  such  damages 
were  recovered  upon  the  theory  that  the 
Mitchells  affirmed  in  Its  entirety  the  trade 
contract  under  the  terms  of  which  W.  O. 
Mitchell  obligated  himself  to  pay  said  $10,- 
600  and  gave  D.  M.  Phillips  the  right  to  con- 
tinue to  hold  170  of  the  said  310  shares  of 
stock  as  "Indemnity"  against  the  failure 
of  W.  O.  Mitchell  to  perform  bis  obligations 
in  this  r^ard. 

In  my  opinion,  the  verdict  and  judgment 
for  $12,000,  not  only  gave  the  Mitchells  the 
full  measure  of  compensation  recoverable  by 
them  In  this  case,  but  fixed  as  firmly  and  as 
absolutely  as  any  adjudication  could  fix  W. 
O.  Mitchell's  legal  obligation  to  D.  M.  Phil- 
lips to  pay  said  $10,600,  and  as  firmly  and  aa 
absolutely  as  any  adjudication  could  fix  the 
latter's  legal  right  to  retain  said  170  shares 
of  stock  as  "Indemnl^"  against  the  former's 
failure  to  perform  bis  obligatlcm  hj  the  pay- 
ment of  the  same. 

In  my  opinion,  when  the  trial  court  ap- 
proved this  verdict  and  gave  this  Judgment 
for  $12,000,  the  Mitchells  were  entitled  to  no 
further  relief  under  any  known  principle 
of  law  or  of  equity,  or  of  common  justice, 
unless,  as  decided  In  the  cases  of  Bradley 
T.  Bosley,  1  Barb.  Ch.  (N.  T.)  125,  and  Mont- 
gomery V.  McLaury,  143  Cal.  83,  76  Pac.  964, 
the  Mitchells  were,  or  would  have  been  if 
Qiey  bad  demanded  it,  entitled  in  equity  to 
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an  enforcement  of  an  equitable  lien  upon  the 
lands  traded  PblUips  as  a  means  of  satisfy- 
ing their  Judgment  for  the  $12,000,  or.  If 
they  preferred,  to  an  equitable  offset  of  $10,- 
600  of  said  $12,000  against  Mitchell's  obliga- 
tion to  pay  said  $10,600,  and  to  an  enforcement 
of  an  equitable  lien  upon  the  lands  traded 
Phillips  for  $1,400  as  the  balance  of  said 
Judgment  for  $12,000. 

This  Judgment  for  $12,000  left  no  Issue  of 
fact,  or  of  law,  or  of  equity  to  be  deter- 
mined between  the  MItcAells  and  D.  M.  Phil- 
lips; It  left  nothing  but  the  duty  of  per- 
formance of  the  contract  affirmed,  whidi  In- 
cluded a  reformation  of  the  deed  to  R.  I. 
niinips  and  a  payment  of  said  $10,600  by  W. 
O.  Mitchell.  It  appears  from  a  statement  of 
the  trial  judge  in  making  the  said  decree.  If 
not  from  one  or  more  of  the  briefs  of  the 
parties,  although  not  from  any  evidence  In 
the  case,  that  at  the  time  of  that  decree, 
which  was  more  than  a  m<mth  after  the 
court  had  rendered  Judgment  upon  the  ver- 
dict for  $12,000,  the  170  shares  of  stock  held 
by  Phillips  as  "indemnity"  had  been  sold 
at  a  trustee's  sale;  but  It  does  not  appear 
whether  as  the  property  of  Mitchell  or  the 
properly  of  Phillips,  or  whether  the  trustee's 
sale  was  for  the  benefit  of  Mitchell  or  Phil- 
lips or  both  of  them,  or  for  what  cause  or 
causes  it  was  made;  and  that  sale  Is  Irrele- 
vant and  wholly  foreign  to  any  question  In- 
volved in  this  case. 

After  the  verdict  and  Judgment  for  $12,000. 
the  contractual  situation  of  the  parties  was 
simply  this:  D.  M.  Phillips  was  entitled  td 
a  decree  reforming  the  deed  to  R.  I.  Phillips 
as  a  matter  of  course  and  to  hold  said  170 
shares  of  stock  as  "Indemnity"  imtll  W.  O. 
Mitchell  performed  his  obligation  to  pay 
said  $10,600. 

Tile  cases  ot  Bradley  t.  Bosley,  supra,  and 
Montgomery  t.  McLanr?,  supra,  to  which  ref- 
er^ice  Is  above  made,  are  cases  of  affirmance 
of  the  contracts,  and  are  the  authorities  and 
the  only  authorities  upon  which  the  court 
bases  the  proposition  from  which  I  dissent; 
but  those  cases  are  quicksands  to  the  tread 
of  that  proposition  when  properly  analyzed 
and  understood.  Tbe  Bradley  Case  merely 
holds  that,  when  one  elects  to  affirm  his 
contract  notwithstanding  a  fraud  upon  him 
In  respect  to  the  Talue  of  tbe  property  he  ac- 
quired, be  may  sue  In  a  court  of  equity  to 
establish  an  eqaltable  lien  upon  tbe  prc^rty 
be  traded  for  tbe  same  to  tbe  extent  of  tbe 
difference  between  the  actual  and  the  false- 
ly represented  value  of  tbe  prop^y  be  ao- 
qnlred,  and  ttut  such  court  of  equity,  having 
acquired  JurisdictioD  for  tbe  purpose  at 
enforcing  such  lien,  may  also  determine  tbe 
difference  between  the  actual  and  the  false- 
ly represented  value  of  the  property  he  ac- 
quired as  tbe  measure  of  his  damages.  The 
Montgomery  Case  merely  hoAAa  that,  upon 
the  principle  announced  In  the  Bradley  Case, 
tbe  plaintiff  may  invoke  tbe  Jurisdiction  oC 


equity  to  subject  his  own  obligatltms  to  pay 
money,  by  canceling  the  same,  to  the  satis- 
faction of  his  damages  measured  by  the  dif- 
ference between  the  actual  and  the  falsely 
represented  value  of  the  property  he  acquir- 
ed, and  that  a  court  of  equity,  having  ac- 
quired jurisdicticm  for  tills  purpose,  may  de- 
termine the  amount  of  such  damages  and 
give  a  personal  Judgment  for  that  amount 
by  whidi  it  exceeds  tbe  plaintiff's  Indebted- 
ness that  Is  canceled.  There  is  some  loose 
and  inaccurate  language  used  in  this  Mont- 
gomery Case;  but  an  examination  of  the 
case  will  show  that  It  holds  nothing  more  nor 
less  than  I  have  stated.  Both  the  Bradley 
and  the  Montgomery  Cases  Incldoitally  an- 
nounce the  rule  for  which  I  contend  in  the 
Instant  case  In  terms  entirely  satisfactory 
to  me.  For  instance,  In  the  third  and  fourth 
paragraphs  of  the  syllabus  In  tbe  Bradley 
Case,  It  is  said : 

"Where  a  party  has  been  defrauded  by  an- 
other, in  tbe  purchase  or  sale  of  property,  he 
may  rescind  the  cootract  bo  aa  to  restore  the 
parties  to  the  same  situation  they  were  in  when 
the  cootract  was  made;  or  he  may  affirta  the 
contract,  so  far  as  it  has  been  executed,  and 
claim  a  compeoaation  for  the  fraud. 

"But  it  must  be  a  very  special  case  which 
will  authorize  the  injured  party  to  come  into  a 
court  of  equity  to  have  a  contract  partifilly 
resciuded ;  and  it  must  be  one  in  which  the 
court  can  see  tliat  no  poanUe  injustice  will  be 
done  by  such  a  course. 

And  in  tbe  second  and  .third  paragraphs 
of  the  syllabus  In  tbe  Montgomery  Case  it  is 
said: 

"An  election  to'  disaffirm  a  contract  induced 
by  fraud,  and  an  effort  to  obtain  a  rescission, 
will  not,  if  resisted,  and  especially  if  rendered 
impossible  or  of  doubtful  advantage  by  the  act 
of  the  guflty  party,  bar  an  action  on  a  subse- 
quent affirmance. 

"Where  a  party  has  been  Induced  to  enter  in- 
to a  contract  by  fraud,  the  eommeacement  by 
him  of  an  action  against  the  other  party  based 
on  the  theory  at  an  affirmance  constitutes  in 
itsdf  an  affirmance  of  the  contract" 

However,  it  ia  immaterial  what  courts  of 
other  JuriadictlODS  have  held  In  this  r^rd. 
as  our  own  court  has  repeatedly  (as  for  in- 
stance in  the  case  of  Wesley  v.  Diamond,  26 
OkL  170,  109  Pac  624)  announced  in  one* 
qulvocal  language  the  ftimlliar  rule  that  a 
party  who  has  been  defrauded  in  such  cases 
as  thia  may  affirm  tbe  contract  and  sue  for 
damages  or,  if  be  prefers,  may  rescind  the 
contract  and  recover  back  what  he  gave  the 
adverse  party ;  but  he  cannot  do  both.  It  is 
true  that  under  exceptional  drcumstancea  a 
party  may  affirm  in  part  and  rescind  in  part 
a  contract  of  tbls  dbaracter;  hut  no  such 
question  is  here  involved  as  the  contract  in 
the  instant  case  Is  affirmed  in  whole  a  re- 
covery of  the  full  amount  of  the  difference 
between  tbe  actual  and  the  falsely  represent- 
ed value  of  the  property  traded. 

The  Mitchells  received  in  the  verdict  aud 
judgment  for  $12,000  full  compensation  for 
tbe  fraud  practiced  upon  them  without  re- 
gard  to  tbe  value  of  tbe  property  traded  D. 
M.  Phillips,  ao  that  no  issue  Justiciable 
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thereafter  existed  or  could  thereafter  arise 
In  this  case  without  repudiating  that  ver- 
dict and  judgment  This  verdict  and  Judg- 
ment for  this  amount  placed  the  Mitchells 
In  the  same  poaltlon,  In  the  eyes  of  the 
law,  as  they  would  have  been  In  If  the  33.0 
shares  of  stock  had  been  worth  precisely 
what  It  was  represented  to  them  to  be  worth. 
It  left  nothing  to  be  done  except  a  perform- 
ance of  the  contract  according  to  Its  terms; 
but  the  decree  from  which  I  dissent  rellevea 
W.  O.  Mltdiell  from  his  legal  obligation  to 
perform. 

In  their  petition  the  MltcheUs  alleged  the 
dlfTerence  between  the  actual  value  and  the 
represented  value  of  these  310  shares  of 
stock  to  be  $21,000;  but,  after  the  Jury  and 
the  judge  had  solemnly  determined  that  this 
difference  was  only  $12,000  by  giving  the  ver^ 
diet  and  judgment  for  that  amount  upon  the 
theory  that  the  parties  were  bound  to  per- 
form this  contract,  the  judge  by  the  decree 
from  which  I  dissent  strikes  down  a  part 
of  the  contract  and  gives  W.  O.  Mitchell  an 
additional  $10,600,  which  makes  a  total  re- 
covery of  $22,600,  or  $1,600  more  than  the 
Mitchells  claimed  In  their  petition  to  be  the 
difference  between 'the  actual  and  the  falsely 
represented  value  of  the  310  shares  of  stock 
in  question. 

It  is  true  that  the  Mitchells'  petition  ap- 
parently attempts  the  impossible  feat  of  com- 
bining an  action  tor  the  full  amount  of  dam- 
ages sustained  by  them,  as  If  they  desired 
to  affirm  and  stand  upon  the  entire  contract, 
with  a  suit  in  equity  for  a  rescission  of  that 
part  of  the  contract  which  obligated  W.  O. 
Mitchell  to  pay  said  $10,600,  without  any 
redaction  from  their  damages  on  account  of 
such  rescission;  but,  until  after  the  verdict 
for  $12,000  and  the  judgment  of  the  trial 
court  approving  the  same,  the  parties  and 
that  court  treated  this  as  an  ordinary  ac- 
tion at  law  for  compensatory  damages  based 
upon  an  affirmance  of  the  entire  contract. 


This  Is  shown  by  the  Instmctlons  of  the 
court,  without  objection  by  either  party,  to 
the  effect  that  the  measure  of  the  Mitchells' 
damages  was  the  difference  between  the  ac- 
tual and  the  falsely  represented  value  of  the 
said  310  shares  of  stock,  and  by  the  verdict 
of  the  Jury,  in  accord  with  this  instruction, 
for  $12,000  as  representing  such  difference  in 
value. 

It  la  also  shown  by  what  was  said  upon 
the  examination  of  W.  O.  Mitchell  as  a  wit- 
ness in  behalf  of  the  plaintiffs  during  which 
examinatl<m  he  and  his  counsel,  and  the  trial 
Judge,  refming  to  his  obligation  under  the 
cimtract  to  pay  said  $10,000,  Indicated  that 
they  UDderatood  that,  whethw  the  Mitc^la 
lost  or  won  thdr  action  at  law  for  damages, 
W.  O.  Mitdiell  woold  be  bonnd  to  pay  said 
$10,600.  Connael  for  the  Ultchells  Qneation- 
ed  W.  O.  Mitetaell  as  follows:  "And  no  ma.t- 
ter  what  this  law  suit  results  in,  you  are  to 
pay  those  off  as  h^ween  yon  and  liim"  (evt 
dently  referring  to  the  mortgages  for  $10,600 
as  "those"  and  to  £K  M.  FhUlips  as  "him")— 
to  wtaidi  question  adverse  counsel  otajected. 
whereupon  the  Judge  stated,  "What  the  con- 
tract is  you  have  that  in  writing,"  to  which 
Mitchell's  counsel  responded  by  the  follow- 
ing question;  "There  is  no  other  contract?" 
and  W.  <X  Mitchell  answered:  "No,  sir ;  no 
other  ccmtract" 

The  foregoing  statement  of  my  dissent 
from  that  portion  of  the  opinion  of  the  court 
which  I  have  discussed  is  made  with  all 
possible  def&rence  to  and  respect  for  the  ad- 
verse view  of  tiie  majority  of  my  Associates. 

I  think  the  decree  from  which  I  dissent 
should  be  reversed,  and  ttiat  the  Judgment 
for  $12,000  less  the  offset  of  $1,000  allowed 
without  objection  should  be  affirmed;  and 
I  concur  In  the  oi^nion  of  the  court  exc^t 
In  the  respect  shown  by  the  above  diaaent. 

SHARP,  O.  J.,  concurs  in  the  dissent. 
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In  la  WEIXS.    (Or.  836.^ 
(DiBtrict  Court  of  Appeal,  Third  Diitrlct,  CaU- 
foniia.   April  16,  1918.) 

Attoenet  and  Guent  «»40— AmasszoN  to 
Pbactice— Revocation  of  Osdeb— Iufosi- 

tion  ow  coubt. 
Where  an  applicant  to  a  District  Court  of 
Appeal  for  admission  to  tha  bar  failed  to  ap- 
prise the  court  that  he  had  previonaly  applied 
on  two  different  occasions  to  another  District 
Court  of  Appeal  to  be  admitted  to  practice,  and 
had  withdrawn  his  applications  when  confront- 
ed with  objections  by  the  bar  association  of  the 
county  of  his  residence  founded  upon  hia  lack  of 
good  moral  character,  etc.,  the  District  Court 
of  Appeal  is  Justified  in  revoking  its  order  ad- 
mitting him  to  practice. 

In  the  matter  of  the  admission  of  T.  Alonzo 
Wells  to  practice  law.  Petition  by  the  bar 
association  of  the  comity  of  Orange  praying 
for  an  order  revoking  an  order  by  the  Dis- 
trict Com-t  of  Appeal  admitting  Wells  to  the 
practice  of  the  law,  etc  Order  admitting 
to  practice  revoked,  license  canceled,  etc. 

See,  also^  1T4  Cal.  467,  163  Pac  857;  171 
Fac.  UO. 

Clyde  Bishop,  R.  T.  Williams,  J.  C.  Burke, 
U  A.  West,  and  S.  M.  Belnhaus,  all  of  Santa 
Ana,  for  peUtloners.  H.  N.  Mitchell,  of  Sdc- 
ram^to,  and  T.  Alonzo  Wells,  of  Santa  Ana, 
for  respondent 

PBB  GCBIAM.  In  the  month  of  October, 
1915,  the  respondent.  Wells,  was  admitted  to 
practice  law  by  the  Supreme  Court  of  the 
state  of  Nevada,  after  having  been  a  resi- 
dent of  said  state  for  the  period  of  approxi- 
mately six  months.  Within  a  few  days  after 
being  so  admitted  as  a  memb^  of  the  bar 
and  late  in  the  said  month  of  October  he  was, 
upon  the  motion  of  H.  N.  Mitchell,  Dsq.,  an 
attomey-at-law  and  a  member  of  the  Sacra- 
mento city  bar,  and  on  the  production  of  his 
license  from  the  Supreme  Court  of  Nevada 
and  the  assurance  of  the  said  Mlt(^ell  that 
the  applicant  was  a  person  of  good  moral 
character,  admitted  by  this  court  to  practice 
law  in  all  the  courts  of  the  state  of  Califor- 
nia, Thereafter  a  committee  of  the  bar  as- 
sociation of  the  county  of  Orange,  this  state, 
acting  for  and  in  behalf  of  said  association, 
presented  a  petition  to  this  court,  praying  for 
an  order  revoking  the  order  by  this  court  ad- 
mitting the  resimndeut  to  the  practice  of  the 
law  in  the  courts  of  this  state,  and  revoking 
and  canceling  the  license  thereupon  Issued  to 
said  re^ndent  evidencing  his  right  so  to 
practice  the  law  In  this  state,  and  striking 
his  name  from  the  roll  of  attorneys  and  coun- 
selors at  law  In  the  state  of  California.  The 
petition  is  founded  on  a  number  of  epeclflc 
charges  involving  the  integrity  and  moral 
character  of  the  respondent. 

Here  It  should  be  stated  that  in  a  former 
opinion  on  this  petition  we  took  the  position 
that  the  proceeding  was.  In  legal  character 
and  effect,  the  equivalent  of  a  proceeding  in 


disbarment,  and  that  the  same  was  therefore 
of  a  quasi  criminal  nature.  We  h^ce  held 
that  the  rules  of  criminal  pleading  applied, 
and  that  the  charges  or  the  more  serlouB  of 
tbem  were  not  set  forth  with  that  precision 
with  which  a  charge  of  crime  is  required  to 
be  set  out,  and  that  as  to  the  charges  ame- 
nable to  that  objection  there  was  no  substan- 
tial ground  upon  which  to  predicate  an  order 
revoking  the  re^MNadent's  license  to  pracUoe 
law.  Some  of  the  charges  were  stricken  out 
on  motion  upon,  the  ground  that  they  revealed 
no  ground  Justifying  the  order  asked  for  In 
the  petition.  The  result  of  these  several  rul- 
ings was  that  the  petition  was  denied.  See 
In  re  Wells,  l74  OaL  467, 163  Pac.  667.  Sub- 
sequently to  the  decision  by  this  court,  a 
hearing  was  granted  ber^  by  the  Supreme 
Court,  and  there  it  was  held  that  the  analogy 
drawn  by  this  court  between  a  proceeding  of 
the  (^aracter  of  the  one  now  before  us  and  a 
proceeding  In  disbarment  w^as  Inept  and  with- 
out any  foundation,  particularly  in  so  far  as 
the  purpose  of  the  analogy  was  to  Invoke  and 
apply  the  rules  of  criminal  pleading  to  a 
proceeding  of  the  kind  under  consideration. 
In  re  Wells,  174  Cal.  467,  163  Pac.  657,  The 
court,  among  other  things,  said,  quoting  from 
the  syllabi: 

"An  appUcation  to  revoke  an  order  admitting 
an  attorney  to  practice  law,  on  the  ground  that 
be  obtained  the  order  by  means  of  a  fraudulent 
concealment  of  liis  real  character,  is  not  a  pro- 
ceeding in  disbarment.  Allegations  as  to  bis 
character  are  necessary  in  such  application  in 
order  to  show  that,  if  there  shall  be  a  bona 
fide  inquiry  regarding  it,  the  court  would  be 
authorized  to  reject  him  because  of  the  facts 
alleged.  If  the  court  should  conclude  that  the 
fraudulent  means  were  sufficiently  establlBbed 
to  justify  a  revocation  of  the  order,  it  would 
then  be  its  duty  to  inquire  again  into  bis  moral 
character,  and  tliat  inquiry  would  have  the 
same  scope,  and  be  sabject  to  the  same  rules, 
as  if  It  had  been  made  upon  his  original  ap- 
plication." 

Again,  the  Supreme  Court  propwly  said: 
That  It  waa  nbt  "advisable  to  take  up  in  this 
court  the  investigation  of  these  charges.  It  is 
proper  to  say  that  they  are  now  mere  allega- 
tions which  put  the  conrt  upon  ingnlry  as  to 
the  truth  of  the  matter.  Tbe  law  has  devolved 
that  duty  upon  the  District  Court  of  Appeal. 
The  court  that  should  conduct  the  investiga- 
tion in  this  case,  both  as  to  the  alleged  fraud  in 
obtaining  tlie  order  and  as  to  the  good  moral 
character  of  the  applicant,  is  the  District  Court 
of  Appeal  of  the  Third  District,  the  court 
which,  it  is  alleged,  was  improperly  led  to  make 
the  order  songht  to  be  revoked." 

The  matter  was  accordingly  remanded  to 
this  court  for  further  proceedings  In  accord' 
ance  with  the  views  of  the  Supreme  Court  as 
expressed  in  said  opinion.  Upon  a  return  of 
the  proceeding  to  this  court,  testimony  bear- 
ing upon  the  charges  preferred  against  the 
accused  was  taken  at  Santa  Ana,  the  county 
seat  of  Orange  county,  before  a  referee  com- 
missioned by  this  court  for  that  purpose. 

As  stated  in  the  outset  of  this  opinion, 
there  were  several  different  and  distinct 
charges  alleged  against  the  respondent  in  the 
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petlUcm  for  the  rerocatlon  of  the  order  li- 
censing Mm  to  practice  law.  As  to  some 
of  these  diarges  there  was  a  pronounced  eon- 
filet  In  the  testlnKmy.  A  large  amount  of 
featlmonr,  pro  and  con,  was  presented  upon 
the  quratl<m  of  the  general  reputation  of  the 
respondent  In  the  localities  in  Orange  county 
In  whldi  the  respondent  had  resided  for 
many  years  for  morality  and  truth,  honesty, 
and  Int^rlty.  The  testimony  npon  this  ques- 
tion-was decidedly  conflicting.  But,  after  a 
full  conEdderatl<m  of  tids  matter  as  It  Is  be- 
fore us  now,  we  do  not  regard  It  necessary  to 
consider  and  determine  the  merits  of  the 
charges  mion  whlcli  the  bar  association  op- 
posed the  admission  of  the  respondent  to 
practice  by  the  Court  of  Appeal  of  the  Sec- 
ond District  and  which  charges  are,  as  above 
stated,  incorporated  in  the  petition  for  the 
revocation  of  the  order  of  this  court  admit- 
ting the  respondent  to  practice  law.  As  we 
now  view  the  situation  as  it  is  presented 
here,  the  first  inquiry  presented  is  whether 
the  respondent  imposed  upon  this  court  when 
making  his  application  by  omitting  to  dis- 
close to  the  court  or  justices  thereof  the  fact 
that  be  had  made  two  previous  applications 
to  the  Second  District  Court  of  Appeal  for 
adraissloD  to  practice  and  had  withdrawn 
each  application  upon  the  filing  by  the  bar 
association  of  Orange  county  of  a  written  ob- 
jection to  the  allowance  of  bis  application, 
based  upon  charges  challenging  hts  moral 
fitness  to  become  a  licensed  member  of  the 
bar.  We  will  therefore  confine  ourselves  to 
a  conslderaticm  of  that  proposition,  as  to 
which  the  petition  alleges: 

"That,  in  JaQuarr,  1911,  said  Wells  filed  hia 
application  in  the  District  Court  of  Appeal  of 
the  Second  District  of  the  state  of  CaUfomia 
to  be  admitted  to  practice  law  in  all  the  courts 
of  this  state  in  accordance  with  rule  1  of  the 
rules  of  the  Suxweme  Court  and  District  Courts 
of  Appeal  of  the  state  of  California,  as  adopted 
January.  1912." 

The  rules  of  the  second  appellant  court 
r^^ulating  the  matter  of  the  application  of 
persons  to  be  admitted  to  practice  law  by 
said  court  are  then  set  out  In  the  petition. 
These  rules  provide,  among  other  things, 
that,  to  afford  the  court  an  opportunity  to 
inquire  into  and  determine  the  moral  fit- 
ness of  applicants  for  admission  to  the  bhc, 
applicants  shall  file  tbelr  applications  and 
certificates  with  the  clerk  of  the  court  at 
least  10  days  before  the  date  fixed  for  the 
examination.  The  petition  proceeds: 

"That  there  was  at  all  times  a  practice  of 
said  court  for  the  clerk  thereof  to  trangmit  a 
copy  of  each  application  for  admission  to  prac- 
tice upon  examination  to  the  president  of  the 
liar  a8SOciati<ai  of  the  county  ta  which  the  ap- 
plicant was  a  resident:  that,  in  accordance 
with  said  rule  andpractiee,  a  copy  of  said  ap- 
plication of  said  Wells  wag  transmitted  to  the 
president  of  the  bar  association  of  the  county 
of  Orange,  wlucb  met  and  considered  the  mat- 
ter, and  upon  Its  bdng  shown  to  the  associa- 
tion by  several  of  its  members  that  said  WeUa 
was  not  a  man  of  good  moral  character  and 
had  been  guilty  of  serious  irregularities  in  his  ! 
practice  in  the  joslices'  coarts,  a  committee 


was  appointed  through  which  the  association 
filed  charges  and  objections  to  his  admission  to 
practice;  that,  upon  leamhig  of  the  filbig  of 
said  charges  and  objections  to  his  admisBion, 
said  Wells  withdrew  his  appHcaticm  therefor.'' 

It  Is  alleged  that.  In  July.  1812,  said  Wells 
again  applied  to  the  court  of  the  second  ap- 
pellate district  for  admission  to  practice — 
"and  asked  the  bar  association  of  Orange  coun- 
ty to  give  liim  a  hearing  before  filing  an  objec- 
tion to  the  granting  of  said  application;  that 
his  request  for  such  hearing  was  granted,  and 
he  {>er8onally  appeared  before  the  said  bar  as- 
sociation at  a  meeting  at  which  practically 
every  active  member  of  the  association  was 
present;  that,  it  appearing  from  the  hearing 
that  the  original  objections  still  continued  to 
his  admission,  •  •  •  a  committee  was  ap- 
pointed and  instructed  to  renew  the  charges 
and  objections;  and,  although  said  Wells  in  nis 
defense  bad  assured  the  assodation  tluit  he 
would  insist  upon  a  hearing  upon  bis  applica- 
tion and  a  trial  of  the  charge,  he  failed  to  do 
BO  and  again  withdrew  his  application." 

Following  these  allegations  is  a  statement 
of  the  several  charges  upon  which  the  objec- 
tion to  his  admission  to  practice  by  the  sec- 
ond appellate  court  and  to  the  order  of  this 
court  admitting  him  to  practice  was  and  Is 
founded.  It  la  then  charged,  in  substance  and 
effect:  That  Wells,  knowing  that  he  would 
be  uuable  to  secure  admission  to  practice  law 
In  the  courts  of  California  by  examination 
therein  (objections  to  his  admission  having 
been  duly  made  known  to  the  two  other  Dis- 
trict Courts  of  Appeal),  in  the  month  of  May, 
1915,  departed  from  the  state  of  California 
and  went  to  Carson  City,  In  the  state  of 
Nevada,  "where  he  and  the  facts  hereinbefore 
alleged  were  unlmown  to  the  officers  of  the 
Supreme  Court  of  Nevada,"  and  that,  by 
concealing  said  facts,  In  Octolier,  1915,  he 
secured  admission  by  said  Supreme  Court  of 
the  state  of  Nevada  to  practice  law  In  said 
state,  that: 

"In  further  pursuit  of  said  purpose,  said 
Wells  thereafter,  on  October  2a  1915,  pre- 
sented Ills  license  to  practice  law  from  the  Su- 
preme Court  of  the  state  of  Nevada  to  the  Dis- 
trict Court  of  Appeal  of  the  Third  Appellate 
District  of  the  state  of  California  and  applied 
for  admission  thereon  under  and  in  accordance 
with  the  provisions  of  section  279  of  the  Code 
of  Civil  Procedure  of  this  state.  That  said 
Wells  and  all  of  the  facts  hereinbefore  alleeed 
were  unknown  to  the  judges  and  officers  of  said 
court,  the  former  clerk  of  said  court,  O.  Hora- 
tio Chase,  who  had  received  and  filed  the  for- 
mer charges  and  objections  to  the  admission 
to  practice  of  said  Wells,  as  hereinbefore  stat- 
ed, having  in  the  meantime  died,  and  that  said 
Wells  intentionally  made  such  application  to 
said  court,  so  unacquainted  with  said  tacts,  for 
the  purpose,  by  fraudolent  concealment  of  said 
facts  hereinbefore  alleged,  of  indirect^  and 
fraudulentiy  securing  admission  to  practice  law 
as  an  attomey-at-law  in  ail  the  courts  of  this 
state,  and  to  evade  the  law  of  said  state  and 
the  rules  and  practices  of  the  Supreme  and  ap- 
pellate courts  therein,  as  hereinbefore  set  forth. 
That  with  the  same  uitent,  and  in  carrying  out 
the  same  purpose,  he  also  induced  one  H,  N. 
Mitchell,  Esq.,  an  attomey-at-law,  admitted  to 
practice  in  all  the  courts  of  this  state,  who  had 
no  knowledge  of  said  facts  and  was  totally  un- 
acquainted with  said  Wells  prior  to  the  time 
of  making  said  application,  to  move  said  court 
to  grant  said  application  and  to  Vouch  for  the 
good  moral  character  of  the  opphcaut." 
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As  abore  suggested,  we  are  not  reqalred. 
under  the  view  we  now  take  of  tbls  proceed- 
ing, to  pass .  upon  or  undertake  to  determine 
the  merits  of  the  several  cliarges  upon  wliich 
ohjectlon  to  the  admission  of  Wells  to  prac- 
tice law  by  the  Second  District  Court  of  Ap- 
peal was  predicated.  Nor  is  It  necessary  for 
the  expression  of  an  opinion  by  this  court 
relative  to  the  charge  that  Wells,  for  the 
purpose  of  overcoming  the  effect  of  the  objec- 
tion interposed  by  the  Orange  coimty  bar 
association  to  his  admission  to  practice,  went 
to  the  state  of  Nevada  and  therb  sought  and 
secured  his  admission  to  practice  by  the 
Supreme  Court  of  that  state.  It  is  enough, 
to  justify  this  court  In  revoking  its  order 
admitting  him  to  practice  In  the  courts  of 
California  under  the  circumstances  alleged 
in  the  petition,  to  know,  as  we  do  know,  that 
when  he  applied  here  for  admission  he  failed 
to  apprise  this  court  of  the  fact  that  he  had 
previously  applied  on  two  different  occasions 
to  another  court  of  co-ordinate  general  Juris- 
diction with  this  court  to  be  admitted  to 
practice,  and  had  withdrawn  said  applica- 
tions when  confronted  with  an  objectloo  by 
the  bar  asaoclatiou  of  the  county  in  which  he 
resided  to  his  admission  founded  upon  charg* 
es  impeaching  his  personal  character  for 
those  traits  which  are  Justly  esteemed  as 
among  the  first  essentials  of  a  practicing 
lawyer.  We  do  not  hold,  assuming  that  there 
was  substantial  foundation  for  the  charges, 
that  he  should  then  have  admitted  them  to  be 
true,  but  It  cannot  for  a  moment  be  question- 
ed that  It  was  his  duty  to  have  Informed  this 
court,  at  the  time  his  application  was  pre- 
sented to  us,  that  he  had  withdrawn  the  previ- 
ous applications  upon  the  filing  of  charges 
involving  an  attack  upon  his  moral  fitness  to 
be  admitted  into  the  practice  of  the  law. 
This  court  was  entitled  to  be  put  In  possession 
of  this  Information  at  the  time  mentioned, 
not  that  the  fact  of  the  mere  filing  of  the 
charges  and  the  subsequent  acts  of  the  re- 
spondent in  withdrawing  the  applications 
would  In  and  of  themselves  be  sufficient  or 
have  been  deemed  sufficient  to  warrant  a 
refusal  to  admit  him  but  that  this  court  might 
then,  as  it  would  have  been  its  duty  to  do  in 
sudi  case,  have  prosecuted  an  investigation 
for  the  purpose  of  ascertaining  and  determin- 
ing whether  the  objection  to  his  admission 
interposed  In  the  Court  of  Appeal  of  the 
Second  District  was  or  was  not  well  founded. 
To  this  extent  we  bold  that  the  respondent 
acted  In  bad  faith  with  and  thus  imposed 
upon  this  court,  and  whlle.we  are  not  prepar- 
ed to  say  that  he  purposely  Intended  to  do 
so,  the  necessary  l^al  effect  of  his  omission 
to  furnish  the  court  with  the  Information 
mentioned  at  the  time  he  presented  his  appli- 
cation amounted  to  a  fraud  upon  the  court 
and  the  justices  thereof. 

It  Is  therefore  ordered  that  the  order  of 
this  court  of  October  20,  admitting  the 
respondrait,  T.  Alonzo  Wells,  to  pracUce  law 


in  all  the  courts  of  the  state  of  California  is 
hereby  revoked;  that  the  license  thereupon 
Issued  to  said  Wells  evidencing  his  right  so 
to  practice  law  Is  hereby  canceled ;  and  that 
his  name  be,  and  the  same  is  hereby,  stricken 
from  the  roll  of  attorneys  and  counselors  at 
law  of  the  state  of  Oalifomia. 


BABNES  ▼.  MASSACHUSETTS  BONDINQ 
&  INS.  CO.  et  al. 

(Supreme  Court  of  Oregon.    June  11,  1918.) 

1.  Statutes  «=*207— Construction. 

Effect  mnst  be  given  to  all  tbe  terms  of  a 
general  statute,  and  where  general  terms  or  ex- 
pressions in  one  part  are  incwsistent  with  more 
specific  or  particular  provisioos  elsewhere,  the 
particular  provisions  will  be  given  effect  as 
dearer  and  more  definite  expressions  of  the  leg- 
islative will, 

2.  LiurrATiON  of  Actions  *=> 58(2)— Liabil- 
ity CaEATBn  BY  Statute  —  Ijabiutt  fob 
Wkongfdl  Levy— Statutes. 

Under  O.  L.  %%  6,  7,  prtnidhig  that  an 
action  on  a  UabiUty  created  1^  statute,  other 
than  a  penalty  or  forfeiture,  must  be  com- 
menced within  six  years,  and  that  an  action 
against  a  sheriff,  coroner,  or  constable  upmi  a 
liability  incarred  by  the  doing  of  an  act  in  his 
official  capacity,  or  by  the  omission  of  an  offi- 
cial duty,  including  the  nonpayment  of  money 
Collected  on  execution,  must  be  commenced  with- 
in three  years,  where  a  sheriff,  by  virtue  of  an 
execution,  levied  on  property  of  a  stranger  to 
the  writ,  rendering  bis  surety  liable  to  sudi 
stranger  pursuant  to  section  348,  the  latter  was 
bound  _  to  bring  her  action  against  the  sheriff 
and  his  surety  within  three  years ;  the  sub- 
stance of  the  statute  being  that  in  general  a 
statutory  liability  may  be  enforced  within  six 
years,  but  where  the  accountability  of  a  sheriff, 
coroner,  or  constalile  is  involved  the  actiim  must 
be  commenced  within  three  years. 

3.  LiMiTATtoir  OF  Actions  «»107(1>— Bar  or 
Action  against  I^ncipai,  as  Afftctino 

Subett. 

In  relation  to  the  matter  of  limitations,  the 
sheriff's  surety  occupied  no  worse  position  than 
his  principal,  and  the  action  against  him  was 
likewise  barred  in  three  years. 

I>^artraent  1.  Appeal  from  Circuit  Court, 
Marlon  County ;  Percy  R.  Kelly,  Judge. 

Action  by  Grace  D.  Barnes  against  the 
Massachusetts  Bonding  &  Insurance  Compa- 
ny, a  corporation,  and  William  E^h.  From 
Judgment  sustaining  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

The  defendant  Each  was  the  sheriff  o£ 
Marion  county.  The  Massachusetts  Bonding 
ft  Insurance  Company  was  a  surety  on  his 
official  b(Hid,  which  was  condltlraied,  among 
other  tilings,  for  him  well  and  folthfully  to 
perform  the  duties  ol  the  office.  Equipped 
with  an  execution  issued  nprai  a  judgment 
against  Jj.  S.  Barnes  in  favor  of  A.  B.  Spen- 
cer, the  sheriff  levied  upon  and  sold  some 
shares  of  stock  whldi  the  plaintiff  here  dalms 
as  her  own.  Upon  these  tacts  she  began  an 
action  against  him  and  bis  surety  to  recover 
damages  for  the  levy  and  sale.  The  court 
sustained  a  demurrer  to  the  complaint,  and 
the  plaintiff  appeals. 


4ts3»ror  other  cum  m*  unw  topte  and  KSY-NUUBEB  In  rU  Ke7-Numbar«d  Dtsosta  Hid  Ind«xm 
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Grant  Corby,  of  Salem,  for  appellant.  Os- 
car Hayter,  of  Dallas  (W.  T.  Slater,  of  Port- 
land, on  the  brief),  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  ground  of  demurrer  relied  upon 
In  the  argument  before  us  was  "that  the  said 
action  was  not  commenced  within  the  time 
limited  by  the  Code  of  Civil  Procedure  of  the 
state  of  Oregon,  to  wit,  within  the  time  lim- 
ited by  sectiou  7  of  Lord's  Oregon  Laws." 
Under  sectiou  348,  L.  O.  L.,  the  official  un- 
dertaking of  a  public  officer  to  the  state  or  to 
any  county  Is  deemed  a  security  to  all  per- 
sons severally  for  the  official  delinquencies 
against  which  it  Is  Intended  to  provide. 
Claiming  the  benefit  of  this  section,  the  plain- 
tiff has  Instituted  her  action  and  the  question 
is  whether  she  began  it  in  time. 

The  sale  complained  of  occurred  S^tember 
16,  1913.  It  is  conceded  that  the  action  was 
commenced  more  than  three  years  and  Iras 
than  six  years  after  that  date.  Prescribing 
the  periods  within  which  actions  at  law  shall 
be  commenced,  sectiws  6  and  7  of  Lord's 
Oregon  Laws,  so  far  as  applicable,  read  thus: 

Section  6:  "Within  air  years:  •  •  • 
2.  Ad  action  upon  a  liability  created  by  stat- 
ute, other  than  a  penalty  or  forfeiture." 

Section  7:  "Within  three  years:  •  •  • 
1.  An  action  against  a  sheriff,  coroner,  or  con- 
stable, upon  a  liability  incurred  by  the  doing 
of  an  act  in  his  official  capaci^,  and  in  virtue  of 
his  office;  or  by  the  omission  of  an  official 
duty;  including  ue  ncmpayment  of  money  col- 
lected upoQ  an  execution.   •  •   • " 

In  the  features  here  mentioned  these  pro- 
visions are  part  of  a  single  statute  (the  act 
oX  October  11,  1862  [Laws  1862,  p.  8D  to  pro- 
vide a  Code  of  Civil  Procedure. 

[1]  The  rule  of  construction  of  a  statute 
is  that  effect  must  be  given  to  all  of  Its 
terms,  and  "where  general  terms  or  expres- 
^ODS  in  one  part  of  a  statute  are  Inconsist- 
ent with  more  speclSc  or  particular  provi- 
sions In  another  part,  the  particular  provi- 
sions win  be  given  effect  as  clearer  and  more 
definite  expressions  of  the  legislative  wiU." 
86  Gyc.  1130.  The  rule  Is  thus  stated  in 
Crane  v.  Reeder,  22  Mich.  322,  334: 

"Where  there  are  two  acts  or  provisions,  one 
of  which  Is  special  and  particular,  and  certain- 
ly Includes  the  matter  in  question,  and  the  oth- 
er general,  which,  if  standing  alone,  would 
include  the  same  ifiatter  and  thus  conflict  with 
the  special  act  or  provision,  the  special  must 
he  taken  as  intended  to  constitute  an  exception 
to  the  general  act  or  provision,  especially  when 
Buch  general  and  special  acts  or  provisions  are 
contemporaneous,  as  the  Legislature  are  not 
to  be  presomed  to  have  intended  a  confiict" 

This  precept  is  similarly  enunciated  In  the 
following  cases;  Stadler  v.  Helena,  46  Mont. 
128,  127  Pac.  454;  Long  v.  Gulp,  14  Kan. 
412 ;  Stockett  v.  Bird,  18  Md.  484 ;  State  ex 
tel.  V.  Nolan,  71  Neb.  136,  98  N.  W.  657; 
Bartlett  v.  Trenton,  38  N.  J.  Law,  64 ;  San- 
ford  v.  King,  19  S.  D.  334,  103  N.  W.  28; 
State  T.  Moore,  106  Md.  636.  71  Atl.  461; 


Commissioners  v.  Nashville,  134  Tenn.  612, 
185  S.  W.  694. 

[2,  3]  It  may  be  c<mceded  that  the  act  of 
the  sheriff  in  levying  upon  property  of  a 
stranger  to  the  writ  by  virtue  of  an  execu- 
tion in  his  hands  constitutes  a  breach  of  his 
obiclal  bond  and  results  in  a  liability  creatal 
by  statute  for  the  execution  of  a  writ  in  his 
hands  is  an  act  in  his  official  capacity  and  in 
virtue  of  his  office.  If  it  were  not  for  the 
provisions  of  section  7,  L.  O.  L.,  the  action 
might  well  be  brought  within  six  years  from 
the  wrongful  taking  of  the  property.  Speak- 
ing broadly  of  the  facts  mentioned  In  the 
complaint  before  us,  they  give  rise  to  a  lia- 
bility created  by  statute"  and  might  come 
vylthln  the  general  provision  of  section  6,  de- 
fining a  limitation  of  six  years,  but  they  are 
more  partlcnlArly  mentioned  in  the  short 
limitation  of  three  years  laid  down  in  sec- 
tion 7. 

The  substance  of  this  statute  is  that  in 
general  a  statutory  liability  may  be  enforced 
within  six  years,  but  where  the  accountabil- 
ity of  a  sheriff,  coroner,  or  constable  is  In- 
volved the  action  to  enforce  it  must  be  com- 
menced within  three  years.  As  stated  in  sec- 
tion 7,  L.  O.  L.,  it  is  beyond  dlSipute  that  if 
the  action  had  been  commaiced  against  the 
sheriff  alone  it  must  necessarily  have  heen 
instituted  within  three  years;  otherwise  he 
escapes  the  consequence  of  bis  wrongdoing. 
No  cause  of  action  would  Ue  on  the  oflldal 
undertaking  unless  there  was  a  default  of 
the  principal,  the  sheriff.  Tb&t  the  surety 
occupies  no  worse  portion  than  the  piin- 
dpal  is  tai^t  by  State  t.  Davis,  42  Or.  34, 
71  Pac.  68,  72  Pac.  817.  In  the  part  quoted, 
section  7  relates  only  to  sheriffs,  coroners, 
and  constables,  who  are  thus  put  into  the 
purview  of  a  spedal  statute  forming  an  ex- 
ceptlrai  to  the  general  rule  enunciated  la  the 
next  preceding  section  relating  to  a  liability 
created  by  statute. 

Howe  7.  Taylor,  6  Or.  284,  was  a  suit 
against  a  county  clerk  and  his  sureties  to  re- 
cover damages  for  delinquencies  In  the  con- 
duct of  his  ofiSce:  Multnomah  County  v.  Kel- 
ly, 37  Or.  1,  60  Pac.  202,  distinguished  the 
position  of  tax  collector  from  that  of  sheriff 
and  enforced  the  additional  tax  collector's 
bond  within  six  years,  as  distinguished  from 
the  regular  official  undertaking  of  the  sher- 
iff ;  and  in  State  v.  Davis,  supra,  the  princi- 
pal defendant  was  clerk  of  the  board  of 
school  land  commissioners.  Although  all 
three  of  these  cases  cited  by  the  plaintiff 
speak  of  the  liability  as  one  created  by  stat- 
ute within  the  scope  of  section  6,  yet  In  each 
instance  the  officer  whose  delinquency  was 
Involved  was  not  one  mentioned  In  section  7. 

Sheriffs,  coroners,  and  constables  form  a 
special  class  of  officials  embraced  in  the 
shorter  limitation.  The  particular  language 
of  section  7  takes  the  present  case  out  of  the 
more  general  terms  of  section  6  and  constl- 
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tutes  the  governing  rule  ot  lUnltatlon  In  the 
present  Instance.  The  circuit  court  was  right 
In  snstaluing  the  demunw  on  the  gToand 
mentltmed. 
The  Judgment  Is  affirmed. 

McBRIDE.  C.  J.^and  BENSOX  and  HAR- 
RIS. JJ.,  concur. 


In  re  WATERS  OP  UMATIT.LA  RIVER. 
(Supreme  Court  of  Oreg<Hi.    April  10,  1918.) 

1.  Watkbs  and  Water  Goubsks  «=b>133— Ap> 
PBOPKiATioN— Nonci:. 

Ia  O.  li.  §  d5U5,  sabd.  7.  providioc  that  at* 
tempted  appropriation  of  water  sbaU  not  be 
■voided  because  of  insufficiency  of  notice,  applies 
only  where  there  was  a  mistake,  and  not  wnere 
the  notice  expressed  the  intention. 

2.  Waters  and  Wateb  Coueses  «=>152(8>— 
Appbopmation—Pubpose—Evidence. 

General  testimony  as  to  purposes  when  ap- 
propriation of  waters  was  made,  to  irrigate  all 
land  that  could  be  reached  by  extension  of  the 
ditch,  must  yield  to  specific  testimony  that  there 
was  then  no  intention  to  extend  the  ditches  to 
certain  lands. 

3.  Watebs  and  Wateb  CoiTBaBs  «s>144— Ap- 

PROPBIATION— Use  fob  OtHEB  liANDB. 
That  waters  appropriated  with  intention  to 
irrigate  certain  kuids  may  be  used  to  irrigate 
other  lands,  there  must  have  been  a  continuing 
intention  to  irrigate  a  well-defined  acreage;  and 
intention  to  irrigate  the  first  lands  being  aban- 
doned before  Intention  to  irrigate  the  others  be- 
comes fixed,  the  vater  right  hi  lost. 

4.  Watebs  and  Wateb  Cotrassa  «=»135--Ap- 
pbopbiation  bt  the  united  states  — 
Rights  Acquired. 

Right  of  the  United  States,  through  compli- 
ance with  L.  O.  U  I  6588,  to  all  the  waters  not 
then  appropriated,  is  not  affected  by  its  lack  of 
diligence  in  completing  its  project,  or  by  the  fact 
of  all  the  waters  not  being  required  to  irrigate 
the  lands  served  by  its  ditches ;  these  matters 
not  bdng  Gonditi<HBs  ol  the  statute. 

5.  Watebs  and  Wateb  Coubses  «9l4a-WA- 

TEB  CoUPANIES—PBIOBITtES  OP  CuSTOinsBa 
Priorities  of  persons  supplied  with  water  by 
a  water  company  deprad  not  on  the  dates  of 
their  contracts,  but  on  the  prioritr  of  use  of  wa- 
ter on  the  lands. 

8.  Waters  and  Wateb  Courses  «s>1S2(11)— 

ADJUDICATIOlff  OE  PBIORITIES— WATEB  MAS- 
TERS. 

Provision  of  the  decree  In  proceeding  for 
adjudication  of  the  rights  of  the  users  of  wa- 
ters of  a  stream,  that  Uie  specification  of  a  defi- 
nite amonnC  of  water  per  acre,  in  ^e  findings, 
shall  not  be  taken  as  granting  that  specific 
amount  of  water  to  any  water  user,  but  shall 
only  be  taken  as  a  rule  and  guide  for  the  water 
master  in  the  distribution  of  a  maximum  amount 
of  water  to  any  water  user,  is  improper ;  the 
parties  being  entitled  to  have  their  rights  de- 
termined, and  such  provision  vesting  the  water 
master,  an  administrative  officer  charged  with 
the  duty  of  carrying  out  decrees  fixing  water 
rights,  with  large  powers  out  of  harmony  with 
L;  O.  L.  I  6617,  defining  hia  duties. 

7.  Waters  and  Water  Courses  *=3l52(12)— 
Review— Detericination  or  Rights. 
The  Supreme  Court  cannot,  on  appeal  in  a 
proceeding  lor  detejmination  of  water  riglita,  re- 
view the  decree  as  to  questions  not  involved  in 
the  appeal,  at  the  instance  of  a  nonappeallng 
party. 


In  Banc.  Appeal  from  Clrcnit  Conrt,  Uma- 
tilla County ;  Gilbert  W.  Phelps,  Judge. 
On  rehearing.  Modified  and  afllrmed. 
Fur  former  opinion,  see  168  Pac.  022. 

W.  G.  Drowley,  of  VancouTer,  Wash.,  far 
appellant  Western  Land  St  Irrigation  Co. 
Harrison  Allen  and  R.  R.  Johnson,  both  of 
Portland  (Frederick  Stelver,  of  Pendleton, 
on  the  brief),  for  respondent  DUlon  Irr.  Co. 
James  A  Fee,  of  Pendleton,  for  respond^t 
Courtney  Irr.  Co.  Stephen  A  Lowell,  of 
Pendleton,  for  respondent  Brownell  DltA  Co. 
Oliver  P.  Morton,  of  Portland,  and  Will  R. 
King,  of  Washington,  D.  C,  for  respondent 
the  United  States.  James  R.  Ral^,  of  Pen- 
dleton, for  respondents  Oregon  Land  &  Water 
Co.,  Pioneer  Irr.  Co.,  Maxwell  Ditch  Co.,  Fur- 
nish Ditch  Co.,  W.  T.  Walbm,  Sidney  Walton, 
Harry  R.  Newport.  F.  H.  Grltman,  and  H.  O. 
Hurlburt 

McCAMANT,  J.  A  rehearing  was  granted 
in  this  case,  not  because  we  were  dissatisfied 
'with  the  conclusions  reached  by  Mr.  Justice 
Burnett,  but  because  of  the  importance  of  the 
case  and  the  earnest  Insistence  of  counsel  for 
appellant  that  in  the  hurry  of  the  Pendleton 
term  no  opportunity  was  given  adequately  to 
present  the  contentious  relied  on.  The  case 
has  accordingly  been  reargued  with  ability, 
and  we  have  been  favored  with  additional 
written  briefs,  strongly  presenting  the  conten- 
tions of  the  respective  parties.  With  the  as- 
sistance so  rendered  by  counsel,  we  bare  re- 
examined the  voluminous  record. 

Appellant's  petition  for  a  rehearing  acqui- 
esces in  so  much  of  the  original  opinion  as 
holds  that  the  rights  initiated  In  1891  were 
lost  by  abandonment  We  think  that  there 
Is  no  room  for  difference  of  opinion  as  to  the 
correctness  of  the  conclusions  announced  in 
the  former  opinion  on  this  subject 

The  contention  on  the  part  of  appellant 
which  is  most  strenuously  presented  Is  that 
the  circuit  court  erred  In  dividing  appellant's 
priorities,  and  In  fixing  Its  priority  for  12,- 
747.48  acres  as  of  July,  1907.  Appellant 
claims  that  Its  entire  appropriation  of  water 
should  be  referred  to  March  14,  1903.  The 
decree  of  the  lower  court  awarded  to  appel- 
lant a  water  right  with  a  priority  as  of  the 
latter  date  applicable  to  4,109.68  acres.  The 
lands  covered  by  this  priority  under  the  de- 
cree of  the  circuit  court  are  lands  lying  be- 
tween the  headgate  of  appellant's  ditch  and 
Butter  creek,  Including  also  some  hundreds 
of  acres  west  of  Butter  creek,  the  priority 
covering  substantially  the  bottom  lands  In 
the  neighborhood  of  this  water  course.  The 
lands  as  tf  which  a  1907  priority  Is  decreed 
He  west  and  north  of  the  properties  above 
referred  to.  Tbey  are  all  situate  west  of  the 
Umatilla  river  and  beyond  the  Butter  creek 
bottoms.  Appellant's  claim  to  the  priority 
contended  for  Is  predicated  on  lU  rights  as 
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the  sncceesor  In  Interest  oi  tbe  Hinkle  Ditch 

Company. 

Appellant  directs  our  attention  to  section 
6533,  U  O.  L.  This  statute  Is  a  part  ot  the 
act  of  1891.  It  requires  the  appropriator  of 
water  to  commence  the  actual  construction  of 
his  ditch  within  six  months  from  the  date  of 
posting  his  Dotlce  of  appropriation.  The 
statute  directs  that: 

"The  actual  capacity  of  said  ditch  or  caoal  or 
flume,  when  completed,  shall  determine  the  ex- 
tent of  the  appropriation,  anything  contained  in 
ihe  notice  to  the  contrury  notwithstanding," 

If  appellant's  rights  are  to  be  determined 
by  this  principle,  we  are  driven  to  the  conclu- 
sion that  appellant  was  liberally  dealt  with 
by  the  decree  appealed  from.  It  appears 
from  the  testimony  of  H,  D.  Newell  that  he 
measured  the  water  In  the  Hinkle  ditch  on 
January  16,  1906,  which  was  four  months 
8ut)sequent  to  the  time  when  the  rights  of  the 
United.  States  attached.  He  found  that  the 
ditch,  8  miles  from  the  headgate,  was  carry- 
ing 39.9  second  feet  of  water.  Tlie  testimony 
shows  that  this  amount  of  water  would 
scarcely  suffice  for  the  irrigation  of  the  lands 
as  to  which  appellant  was  awarded  a  1908 
priority. 

11]  In  response  to  so  much  of  the  previous 
opinion  as  quotes  thft  notice  of  appropriation 
posted  by  Hinkle  Ditch  Company  March  14, 
1903,  appellant  c-ltes  subdivision  7  of  section 
0595.  L.  O.  L.  This  statute  is  as  foUows: 

"Where  appropriations  of  water  heretofore  at- 
tempted have  been  undertaken  in  good  faith, 
and  the  work  of  construction  or  improvement 
thereunder  has  been  in  good  faith  commenced 
and  diligently  prosecuted,  such  appropriations 
shall  not  be  set  aside  or  avoided,  in  proceedings 
under  this  act,  ijecouse  of  any  irregularity  or  in- 
sufliciency  of  the  notice  by  law,  or  in  the  man- 
ner of  posting,  recording,  or  publication  there- 
of." 

If  it  appeared  that  tbe  notice  of  appropria- 
tion under  which  ai^lant  clalma  was  Inac- 
curate through  some  mistake  in  drawing  it, 
appellant  could  invoke  the  curative  effect  of 
the  above  statute  with  propriety.  But  it  af- 
flrmatively  appears  that  there  was  no  such 
mistake.  Mr.  J.  T.  Hinkle,  president  of  the 
Hinkle  Dlteh  Company,  vhidr  made  the  ap- 
liropriaUon.  was  better  qualified  than  any 
other  witness  to  testify  as  to  the  intention  of 
this  company  at  the  time  when  tbe  appropria- 
tion was  mA.de.  He  was  asked  the  f(^awing 
question: 

"Tbe  location  notice  as  filed  by  the  Hinkle 
Ditch  Company  in  1903  properly  expressed  the 
intention  of  the  company,  did  it,  in  regard  to  the 
irrigation  of  the  lands?" 

He  answered: 

"I  think  It  fairly  expressed  the  intention." 

Tbe  notice  of  appropriation  described  a 
ditch  or  flume  extending  a  distance  of  12 
miles  to  Butter  creek.  The  map  filed  at  the 
time  the  appropriation  was  made,  pursuant 
to  the  requirements  of  section  6529,  L.  O.  L., 
covered  no  lands  as  to  which  the  decree  of  the 
lower  court  gave  appellant  a  1907  priority. 


The  ditch  noted  on  this  map  terminated  at 

Butter  creek.  Mr.  Hinkle  and  Hr.  O.  D.  Tee) 
were  the  promoters  of  the  Hinkle  Ditch  Com- 
pany, and  were  more  familiar  than  any  one 
else  with  Its  plans  at  the  time  when  Its  appro- 
priation of  water  was  made.  Mr.  Hinkle  tes- 
tifies: 

"We  proposed  to  build  that  canal  on  there 
and  irrigate  all  the  land  that  it  would  irrigate 
in  any  practical  manner  and  to  reach  all  the 
land  we  could  ruach  by  extension  of  it,  and  at 
that  time  we  had  no  permanent  surveys  of  our 
own,  we  were  depending  on  some  very  nncertnln 
preliminary  work,  and  upon  such  record  of  pre- 
vious surveys  as  we  could  find  and  we  aimed  to 
make  the  appropriation  large  enough  to  provide 
for  onrsel%*es,  and  to  provide  for  the  govern- 
ment, which  was  then  doing  some  geological  work 
in  tbe  neighborhood  and  preliminary  work,  and  to 
provide  for  any  other  people  who  might  come  in 
and  enlarge  oar  canal  and  make  nse  of  it." 

This  testimony  tends  to  sbow  that  the  Hin- 
kle Dltcb  Company  hoped  that  its  enteiprlse 
would  prove  to  be  one  of  large  dimensions. 
It  la  apparent  that  tbe  plans  were  ill  defined 
and  lacked  the  precision  essenUal  to  the  crea- 
tion of  tbe  rights  now  contended  tor.  Mr.  O. 
D.  Teel  testifles  on  this  dame  subject  as  fol- 
lows: 

"Q.  What  was  the  purpose  of  tbe  Hinkle 
Ditch  Company,  and  what  lands  in  a  general 
way  did  it  intend  to  irrigate  when  its  approprin- 
tion  was  made?  A.  We  expected  to  Irrigate  all 
lands  lying  under  the  ditch  that  were  not  pro- 
vided for  by  prior  appropriations  of  other  dltdi- 
es.  Q.  Had  you  at  the  time  you  made  the  ap- 
propriation determined  definitely  what  lands 
would  ultimately  fall  under  the  system  when 
built?  A.  They  were  largely  on  Butter  creek 
bottom,  and  beyond  Butter  creek ;  principally 
beyond  Butter  creek.  Q.  How  did  they  corre- 
spond with  the  lands  at  present  coming  under 
the  system?  A.  They  were  about  tbe  same,  if 
not  practically  the  same  proposition." 

It  appears  that  In  1903  and  1904  a  number 
of  homestead  entries  were  made  on  the  prop- 
erties as  to  which  a  1907  priority  was  award- 
ed appellant.  Mr.  Teel  testified  with  ref- 
erence to  the  Irrigation  of  the  lands  of  these 
homesteaders  as  follows: 

"Q.  Were  tbe  homesteaders  expecting  to  get 
water  from  the  Hinkle  Company?  A.  When 
they  went  in  there,  I  think  they  did  not  Q. 
Did  they  later  on,  when  the  Hinkle  Compsny 
started  out  to  cover  that  section  with  its  ditch- 
es? A.  As  I  remember,  they  tried  to  make  some 
contracts  with  us,  and  didn't  have  any  money, 
and  could  not  give  any  security,  and  we  could 
not  build  down  in  there  to  irrigate  just  what 
few  there  were  in  there,  what  few  lands  were 
available  under  the  circumstances,  that  had 
something  to  do  with  the  size  of  onr  headgate, 
the  second  one  we  pat  in  there." 

Mr.  Hbikle  testified  on  this  same  subject  as 

follows: 

"Q.  Do  yon  recall  the  time  when  these  home- 
stead entrymen  attempted  to  get  the  Hinkle 
Diteh  Company  to  construct  a  ditch  down 
there?  A.  Yes,  sir;  I  recollect  It.  Q.  Do  you 
recall  that  tbe  Hinkle  Ditch  Company  said.  i( 
they  would  construct  the  ditch  themselves  they 
would  deliver  water  to  them  down  there?  A. 
PosBibly,  if  at  that  time  they  wanted  to  get  the 
ditch  down  there,  they  would  either  have  to 
build  it  themselves  or  pay  the  Hinkle  Ditch 
Company  enough  money  on  water  rights  to  en- 
able the  Hinkle  Ditcb  Company  to  build  It  Q, 
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That  was  about  the  snmmer  of  1907»  waan't  it? 
A.  No,  that  was  along  aboot  1905." 

[2]  We  think  the  general  testimony  of  Mr. 
Hlnble  and  Mr.  Teel  as  to  the  pnrposes  of 
Hlnkle  Ditch  Company  when  it  made  its  ap- 
propriation must  yield  to  the  specific  testi- 
mony to  the  effect  that  the  company  did  not 
iQteDd,  In  1905.  to  extend  Its  ditches  Into  the 
tracts  of  land  as  to  which  a  priority  of  1907 
was  awarded.  The  attitade  of  Mr.  Hlokle 
and  Mr.  Teel  with  reference  to  this  exten- 
slon  negatives  the  claim  that  In  1905  or  at 
any  time  prior  thereto  the  Hlnkle  Ditch  Com- 
pany had  any  matured  plans  for  the  recla- 
mation of  lands  lying  west  and  north  of  the 
Batter  cre^  bottoms.  Most  of  these  lands 
were  withdrawn  from  entry  by  the  General 
Land  Office  on  March  17, 1904,  and  were  not 
restored  until  October  2,  1907. 

The  testimony  clearly  shows  that  at  the 
inception  of  Its  undertaking  the  Hlnkle  Ditch 
Company  ramstructed  a  ditch-  1%  miles  in 
length.  During  the  latter  part  of  1903  and 
during  qie  years  1901  and  1905  hut- little 
work  was  done  on  tbe  ditch  by  the  Hinkle 
Ditch  Company,  and  that  little  had  to  do 
with  repairs  and  improvements,  rather  than 
with  extensions.  The  extension  work  which 
was  done  during  that  period  was  done  by  tbe 
Butter  Greek  Water  OtHnpany  and  the  Cold 
Springs  Irrii^tiwi  Ditch  Company,  under  con- 
tracts made  by  them  with  the  Hlnkle  Ditch 
Company.  The  former  corporation  was  in- 
terested In  the  irrigation  of  lands  in  the  But- 
ter creek  bottoms,  and  the  latter,  in  the  ir^ 
rieaUim  t£  lands  on  the  east  Edde  of  the 
Umatilla  river,  now  included  In  the  govern- 
ment project  Tbe  work  done  by  these  cor- 
porations did  not  look  to  the  irrigation  of  tbe 
12,000  acres  as  to  which  this  appellant  was 
given  e  1907  priority.  It  la  doubtless  true 
that  aiqitellant,  as  the  successor  In  interest  of 
tbe  Hinkle  Ditcb  Company,  Is  entitled  to 
avail  itself  of  the  work  done  on  tbe  ditch  by 
these  corporatitms,  but  we  fall  to  find  to  the 
evidence  any  intimation  that  this  work  look- 
ed to  tbe  irrigation  at  the  lands  wiOi  which 
we  are  concerned  on  this  appeal. 

[3j  It  is  Intimated  by  Mr.  Justice  Wol- 
verton  In  Nevada  Ditch  Company  v.  Bennett, 
30  Or.  59,  94,  45  Pac.  472,  60  Am.  St.  Rep. 
777,  that  where  an  approprlator  acquires  an 
inchoate  right  to  water  for  purposes  of  irri- 
gation, he  may  apply  this  water  to  lands  oth- 
er than  those  which  be  originally  intended  to 
Irrigate.  He  may  appropriate  water  with 
Intent  to  Irrigate  Wblteacre,  which  he  owns, 
and,  If  *he  proceeds  with  due  diligence,  he 
may  use  the  right  so  initiated  for  the  Irriga- 
tion of  Blackacre,  providing  It  be  equivalent 
in  area  and  in  Its  water  requirements.  In 
order  that  this  doctrine  may  be  properly  ap- 
plied there  must  be  a  continuing  Intention  to 
Irrigate  a  well-defined  acreage.  If  tbe  in- 
tention to  irrigate  Whiteacre  is  abandoned 
before  the  intentlmi  to  Irrigate  Blackao^  be- 
comes fixed,  tbe  water  right  is  lost  The  evi- 


dence clearly  shows  that  the  Intention  to  Ir- 
rigate the  lands  east  of  the  Umatilla  river, 
now  included  In  the  Hermlston  project  of  the 
federal  government,  was  abandoned  In  the 
late  summer  of  1905,  at  the  time  when  the 
government  project  took  definite  shape.  The 
evidence  strongly  negatives  any  Intention  of 
the  Hlnkle  Ditch  Company  at  that  time,  or 
for  a  year  or  more  thereafter,  to  Irrigate  the 
properties  lying  west  and  north  of  the  But- 
ter creek  bottoms,  as  to  which  a  1907  priority 
has  been  awarded  appellant.  It  appears  that 
this  was  a  period  of  discouragement  to  the 
officers  of  the  Hlnkle  Ditch  Company.  Their 
resources  were  exceedingly  limited,  and  on 
at  least  one  occasion  they  offered  to  dispose 
of  their  project  for  a  small  sam  of  money. 

It  remains  to  apply  the  law  arising  on  the 
above  facts.  In  2  Kinney  on  Irrigation  and 
Wbter  Rights  (2d  Ed.)  p.  1221,  it  Is  said: 

"In  connection  with  the  dalm  set  forth  In 
the  notice,  the  court  may  also  examine  all  the 
other  facts  in  any  particular  case  wliich  tend  to 
prove  the  actual  intent  of  the  appropriator. 
Such  facts  may  be  such  as  the  purpose  hidlcated 
in  the  notice,  the  actual  amount  of  water  re- 
quired for  Buch  purpose,  the  acts  of  the  appro- 
priator in  prosecuting  the  work  necessary,  the 
siise  of  the  ditch  and  its  capacity,  the  method  of 
diversion  from  the  stream,  the  method  of  the 
application  of  the  water,  and  any  other  facta 
wliich  tend  to  show  the  true  purpose  of  the  ap- 
propriator." 

Pomeroy  on  Riparian  Bights  (1st  Ed.)  § 
47,  says; 

•There  must  be  some  such  actual,  positive, 
beneficial  purpose,  existing  at  the  time,  or  con- 
tempUted  in  the  future,  as  the  object  for  whici 
the  water  is  to  be  utilized;  otherwise  no  prioi 
and  exclusive  right  to  the  water  can  b«  ac 
quired." 

In  Power  v.  Swltzer,  21  Mont  623,  530,  5t. 
Pac.  32,  35,  tbe  court  says: 

"The  intention  of  the  claimant  is  ♦  •  *  i. ' 
most  important  factor  in  determininj;  the  valid- 
ity of  ail  appropriation  of  water.  When  that  is 
ascertained,  limitation  of  the  quantity  of  water 
necessary  to  effectuate  his  intent  can  be  appliefl 
according  to  the  acts,  diligence,  and  needs  of  the 
appropriator." 

In  Andrews  v.  Donnelly,  59  Or.  138,  147, 
148,  116  Pac.  569,  573,  Mr.  Justice  Burnett 
says: 

"The  right  of  a  prior  appropriator  is  par- 
amount, but  tlie  right  is  limited  to  such  an 
amount  of  water  as  is  reasonably  necessary  for 
such  useful  purpose  and  project  as  may  be  fairly 
within  contemplation  at  the  time  the  appropria- 
tion is  made.  •  •  *  Any  material  enlarge- 
ment of  an  original  project  or  the  inauguration 
of  a  new  enterprise  requiring  additional  water 
would  call  for  a  new  appropriation  which  must 
be  in  subordination  to  the  rights  of  others  as 
then  existing." 

These  principles  are  also  announced  In 
Simmons  v.  Winters,  21  Or.  35,  42,  27  Pac. 
7,  28  Am.  St.  Rep.  727;  Illndroan  v.  Rlzor, 
21  Or.  112,  120,  27  Pac.  13 ;  Tnion  Mill  Com- 
pany V.  Dangberg  (O.  C.)  81  Fed.  73.  106; 
Ortman  v.  Dixon,  13  Cal.  33,  38.  The  forma- 
tion of  a  new  intention  to  irrigate  lands  the 
Irrigation  of  which  was  not  at  first  contem- 
plated marks  the  beginning  of  a  new  ap- 
propriation. Nevada  Ditch  Company  v.  Ben- 
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nett.  30  Or.  (19,  100,  45  Pac.  472.  60  Am.  St. 
Eep.  777;  Taughenbaugb  v.  Clark,  6  Colo. 
App.  230,  243,  40  Pac.  163;  Toohey  t.  Camp- 
bell, 24  Mont  13.  17,  60  Pa&  896. 

On  tbe  whole  cas^  we  are  satisfied  that 
the  Hinkle  Dlteh  Gmnpany,  appdlaut's  prede- 
cessor in  Interest,  had  no  well-defined  and 
conOnnlng  plan  prior  to  September  6,  lOOS, 
for  the  Irrigation  c£  lands  lying  west  and 
north  of  the  Butter  creek  bottoms.  The  de- 
cree of  the  \owei  court  was  liberal,  as  we 
read  the  evidence.  In  its  allowance  to  appel- 
lant of  the  lands  covered  by  its  appropriation 
of  March  14.  1903.  The  rights  of  tbe  United 
States,  which  became  fixed  Septembers,  1905, 
are  certainly  prior  and  paramount  to  those 
of  this  appellant,  in  the  irrigation  of  the 
12,747.48  acres  as  to  which  a  priority  of  1907 
Is  awarded. 

[4]  Appellant  also  contends  that  the  dtt- 
cult  court  erred  in  awarding  the  United 
States  350  cubic  feet  of  water  per  second, 
and  in  falling  to  make  this  allowance  condi- 
tional on  the  diligence  of  the  goremmNit  In 
completing  Its  project  This  porUon  of  the 
decree  followed  the  plain  mandate  of  tbe 
statute.  Sectl<m  6588,  U  O.  Ij.  This  portion 
<hF  appellant's  i>etltl<Hi  argues  a  legislative, 
not  a  Judicial,  question.  By  the  statute  quot- 
ed in  the  previous  oi^nlon  the  Legislature 
withdrew  from  further  appn^rlatlon  the 
wat»B  of  such  streams  as  the  United  States 
should  dect  to  utilize  in  the  manner  there- 
in pointed  out  The  United  States  has  ac- 
cepted the  grant  and  conformed  to  the  terms 
thereof.  The  L^slature  could  not  displace 
water  rights  whldi  had  vested  prior  to  the 
acceptance  1^  the  United  States  of  the  pro- 
vlsl<ms  ot  the  statute,  but  the  plain  precept 
of  tbe  law  vests  the  United  States  with  ti- 
tle to  all  waters  not  theretofore  aMHropriat- 
ed.  The  daim  oS  the  government  is  limited 
to  350  cubic  feet,  but  this  claim  must  be  sus- 
tained, regardless  of  the  diligence  of  the  gov- 
crnment  In  matters  not  spedfled  In  tbe  stat- 
ute, and  regardless  of  the  amount  of  water 
required  to  irrigate  tbe  lands  served  by  the 
government  ditches. 

[I]  The  circuit  court  made  a  finding  on  the 
subject  of  contracts  between  Irrigation  com- 
panies and  water  users  to  whom  they  supply 
water.    It  was  provided: 

"Sach  contract  may  i»Dvlde  for  any  reason- 
able and  uniform  method  of  pro  rata  distribu- 
tion of  water,  and  such  person,  firm  or  corpo- 
ration may  make  such  reasonable  and  uniform 
rules  and  regulations  as  may  be  necessary  to 
facilitate  such  distribution.  In  case  satih.  con- 
tract does  not  provide  for  sncb  distribution  of 
water  tben  snch  water  shall  be  supplied  to  tbe 
water  users  in  tbe  order  of,  and  according  to  the 
date  of  priority  of  use  upon  the  land,  or  at  the 
place  upon  which  such  water  is  to  b«  used. 
*  *  *  All  contracts  for  the  use  of  water  giv- 
ing any  preference  other  than  as  herdn  stated 
are  against  the  poblic  policy  and  Uws  of  the 
state  of  Oregon,  and  void." 

It  la  contraided  that  the  priority  as  b»- 
tween  appellai^t'fl  water  users  Should  be  baa- 
ed «i  the  dates  of  thfilr  con  tracts.  In  Mann 


T.  Parker.  48  Or.  821,  323,  86  Pac  698,  509, 
Mr.  Chief  Justice  Bean  says: 

"An  appropriator  of  water  acquires  a  right 
therein  only  to  the  extent  to  which  it  Is  ap- 
plied to  a  beneScial  use." 

This  Is  alao  the  doctrine  of  Claypool  v. 
O'Neill,  65  Or.  511,  614,  133  Pae.  349.  A 
party  holding  a  contract  with  appellant  for 
the  use  of  water  should  be  required  to  apply 
tbe  water  to  a  beneficial  purpose  or  to  yield 
his  priority  to  one  who  does  make  such  bene- 
ficial use  of  the  water.  The  foregoing  was 
one  of  the  inqjdeotal  provisions  of  the  de- 
cree, and  it  was  properly  incorporated  there- 
in, although  the  subject  was  not  mentioned 
in  the  claims  filed       the  parties. 

A  great  deal  of  testimony  was  taken  on 
the  subject  of  seepage  and  evaporation. 
This  testimony  was  contradictory,  but  the 
conclusions  of  the  circuit  court  are  supported 
by  cogent  proof,  and  we  are  not  convinced 
that  they  should  be  modified. 

[8]  Our  attention  Is  directed  on  the  rehear- 
ing to  tbe  following  provision  In  the  decree 
of  the  circuit  court: 

"That  the  specification  of  a  definite  amount  of 
water  per  acre,  in  these  findings.  sbsU  not  be 
taken  as  granting  that  specific  amount  of  water 
to  any  water  user,  but  shall  only  be  taken  as  a 
rule  and  guide  for  the  water  master  in  tbe  dis- 
tribution of  a  mazlmdm  amount  of  water  to  any 
water  user." 

As  a  result  of  this  burdensome  litigation 
tbe  parties  are  entitled  to  have  their  rights 
determined.  The  conclusions  reached  are  not 
to  be  disregarded  and  lightly  set  aside.  The 
duties  of  water  masters  are  defined  by  sec- 
tion 6617.  L.  O.  li.,  and  are  In  part  aa  fol- 
lows: 

"It  shall  be  the  duty  of  the  said  water  masters 
to  divide  the  water  of  the  natural  streams  or 
other  sources  of  supply  of  hia  district  among 
the  several  ditches  and  reservoirs,  taking  water 
therefrom,  according  to  the  rights  of  each  re- 
spectively, in  whole  or  in  part,  and  to  shut  and 
fasten,  or  cause  to  be  shut  and  fastened,  the 
headgates  of  ditches,  and  shall  regulate,  or  cause 
to  be  regulated,  the  controlling  works  of  reser- 
voirs, in  time  of  scarcity  of  water,  as  may  be 
necessary  by  reason  of  the  rights  existing  from 
said  streams  ot  hia  district" 

The  water  masto'  la  an  administrative  of- 
ficer charged  witii  the  duty  of  carrying  out 
decrees  fixing  water  ri^ts.  The  provision 
above  quoted  from  the  decree  vests  the  wa- 
ter master  with  large  powers  out  of  harmony 
with  the  statute  and  with  sound  principles. 
That  portion  of  the  decree  will  be  eliminated. 

[7]  The  Dillon  Irrigation  C<Hnpan7  presses 
its  contentions  upon  ua  with  great  earnest* 
nesa.  It  is  argued  that  proceedings  for  the 
determination  of  water  rights  are  sni  goiN- 
Is,  and  that  It  has  beoi  determined  in  Hough 
V.  Porter,  61  Or.  318,  487-440.  05  Pac.  732, 
98  Pac.  lOSS,  102  Pac.  728,  that  In  such  a  pro- 
ceedlng  relief  can  be  givoi  in  this  court  to 
a  party  who  has  not  aiH>eaIed.  Aa  we  read 
the  authority  dted,  it  hxdds  that  where  an 
appeal  in  a  proceeding  for  the  determlnatlcm 
of  water  ri^ts  brings  before  the  appellate 
court  the  parties  entitled  to  the  water,  the 
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coart  will  pass  such  a  decree  as  appellant  Is 
entitled  to  under  tbe  law  and  the  evldeace, 
even  though  such  decree  be  more  favorable 
than  that  of  the  lower  court  to  parties  who 
have  not  appealed.  The  qnestions  urged  by 
the  Dillon  Irrigation  Company  are  not  In- 
volved In  the  ainieal  of  Western  land  &  Ir- 
rlgatlon  Company,  nor  has  that  appellant 
shown  a  right  to  have  the  decree  of  the  dr- 
cnit  court  modified,  except  Id  the  matter  of 
administration  above  referred  to.  If  we 
were  to  entertain  the  contentions  of  Dillon 
Irrigati<ni  Company,  we  would  review  the  de- 
cree at  the  Isstttnce  of  a  party  who  has  not 
appealed,  and  our  conclusions  would  be  ex- 
trajudicial. Such  action  on  our  part  would 
violate  principles  repeatedly  reaffirmed  and 
unquestionably  sound.  ThorntMi  v.  Krimbel, 
28  Or.  271,  42  Paa  995;  Goldsmith  v.  Elwert, 
31  Or.  539,  549,  50  Pac.  867;  Board  of  Re- 
gents V.  Hutcbluson.  46  Or.  57,  58,  78  Pac. 
1028;  McCoy  v.  Crossfleld,  54  Or.  591,  692, 
IM  Pae.  423;  Mathews  v.  Chambers  Pow- 
er Company,  81  Or.  251,  255,  159  Pac.  664. 

The  decree  will  be  modified  In  the  respect 
above  Indicated.  In  all  other  re^)ects  tbe 
decree  Is  affirmed,  and  tlie  former  opinion 
Is  adhered  to. 

BEAN,  J.,  took  no  part  In  the  considera- 
tion of  this  case. 


STOOL  T.  SOUXHERN*  PAa  CO. 
(Supreme  Court  of  Oregon.    April  9,  1918.) 

1.  COMMEBCE  €=»27(5)  —  FEDEBAL  EMPLOTEBS* 

LiABiUTT  Act— "Employed  in  Intebstatb 

ColOfEBCE." 

A  section  man  on  a  railroad  engaged  in  in- 
terstate commerce,  who  was  required  to  begin 
work  at  7  o'clock,  and  who  arrived  at  his  place 
of  work  a  few  minutes  before  7  o'clock,  and  who 
before  that  time  was  struck  and  killed  by  a 
work  train,  was  "employed  in  interstate  com- 
merce" at  the  time  of  his  death  within  Employ- 
ers'  Liability  Act  April  22,  1908,  c.  149,  §  1,  36 
Stat  65  (U.  S.  Comp.  St.  1916,  §  8657). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Inter- 
state Commerce.] 

2.  CoMUEBCB  «S927(5)— Federal  Employe aa' 
Liability  Act. 

Evidence  held  to  show  that  the  section  man, 
who  left  the  toolhouse  where  he  was  to  wait  for 
his  foreman's  orders,  and  walked  up  a  track  la 
the  direction  of  the  place  on  tbe  road  where  he 
had  worked  the  previous  day,  was  engaged  in  an 
employment  so  connected  with  Interstate  com- 
merce as  to  bring  his  dependents  within  the  Em- 
ployers' liability  Act,  g  1,  if  the  defendant's 
trainmen  were  guilty  of  negligence. 

3.  KEOLiaEIirGE  «=»101— Fedbbal  Emfloyxbb' 
Liability  Act— Comparative  Negligence 
— Pboxihatg  Cause. 

If  the  joint  negligence  of  both  the  deceased 
section  man  and  tbe  defendant  cansed  his  death, 
it  would  be  deemed  the  proximate  cause,  as  un- 
der Employers'  Liability  Act,  §  3  (U.  S,  Comp. 
St.  1916,  8  8659),  his  contributory  negligence 
would  go  only  to  reduce  tbe  quantum  of  dam- 
ages. 


4.  Master  and  Servant  4s0l87(4)— Sfsbd  or 
Train— Negligence. 

As  a  general  rule  no  rate  of  speed  of  a  train 
is  per  »e  negligent,  though  a  high  rate  of  speed 
may  become  negligence  in  the  particular  circmn- 
stances. 

5.  Appeal  and  Brbob  ^=»1003— Question  of 
Pact— Negligence. 

In  considering  whether  the  speed  of  a  train 
which  killed  a  section  man  was  negligent  the  Su- 
preme Court  on  appeal  cannot  judge  as  to  the 
weight  of  the  testimony,  but  is  confined  to  an  in- 
quiry as  to  whether  there  was  any  testimony 
tending  to  show  the  alleged  negligence. 

6.  Master  and  Sebvant  ®=»286{31)— Feder- 
al Employers'  Liability  Act  —  Negli- 
gence—Question FOB  Jury. 

In  an  action  under  the  federal  Employers' 
Liability  Act  by  the  dependents  of  a  section 
man  killed  by  the  work  train  of  an  employer  en- 
gaged in  fhterstate  commerce,  held,  that  whether 
defendant  was  negligent  In  respect  to  the  speed 
of  its  train  and  as  to  tbe  sigoala  givoi  was  a 
question  for  the  jury. 

7.  Master  and  Servant  ®33»210(1)— Absuicp- 
TioN  OF  HiSK— Scope. 

The  general  rule  is  that  an  employ*  of  a 
railroad  company  assumes  all  tbe  risks  ordina- 
rily Incident  to  his  employment,  Including  those 
aruing  from  tbe  ordinary  operation  of  trains. 

8.  Master  and  Servant  45>204(1,  3)— Feder- 
al Euployerb*  Liabilitt  Act  —  Assuup- 
TioN  OF  Risk. 

Under  Employers'  Liability  Act,  {  1,  making 
the  employer  liable  for  the  negligent  act  of  an 
employ^  which  results  In  injury  to  a  coemploy^. 
a  section  man  did  not  assume  any  risk  arising 
from  snch  negligence,  but  assumed  only  soch 
risks  as  a  raUroad  employ6  ordinarily  assumes 
where  trains  are  psasing  and  the  usual  precau- 
tions for  tbe  safety  of  persons  lawfully  upon  the 
tracks  are  observed.  . 

9.  Master  anh  Servant  «=a2S8(16%)  —  As- 
sumption OF  Risk— Question  fob  Jury. 

In  an  action  under  the  federal  Employers' 
Liability  Act  by  •  the  dependents  of  a  section 
man  killed  by  defendant's  work  train,  held,  that 
whether  he  assumed  the  risk  of  the  negligent 
failure  of  the  trainmen  to  give  timely  warning 
when  his  presence  and  apparent  unconsciousness 
of  danger  were  perceived  was  a  question  for  the 
jury. 

10.  Master  and  Servant  «=>267(1) — Place 

OF  Accident— Street— EvjnENCE. 
The  admission  of  testimony  as  to  the  loca- 
tion of  a  certain  street  designated  on  the  plat 
of  a  town  and  crossing  the  railroad  track,  not 
showing  that  it  had  been  opened  for  tbe  passage 
of  vehicles,  but  showing  that  a  part  of  the  public 
used  it  for  foot  and  horseback  travel,  was  ad- 
missible to  show  that  it  was  a  street  de  facto 
by  having  been  platted  as  such  and  used  by  the 
publia 

11.  Master  and  Servant  ®=9267(1)  —  Evi- 
dence—Admissibility. 

In  such  case  proof  of  proprietorship  in  the 
person  assuming  to  dedicate  the  plat  showing 
tbe  street,  or  that  it  had  never  legally  been 
opened  to  fiuhlic  travel,  was  aside  from  the  main 
issue  and  irrelevant 

12.  Master  and  Servant  «=>137(4)  —  Raxl- 
ROAna  «=>274(5),  367,  372(5)  —  Speed  of 
Trains— Signals. 

A  railroad  operating  its  trains  in  a  populous 
village  or  near  a  station  where  tbe  public  or  its 
employes  congregate  must  so  regulate  their  speed 
ana  give  such  signals  as  experience  has  shown 
to  be  most  conducive  to  the  safety  of  employes, 
etc,  and  not  inconsistent  with  the  efficient  oper- 
ation of  trains. 

 .  ■ 
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13.  Appeal  and  Ebbob  ^1048(1)  —  Haru- 
uesQ  Ebbob— Examination  of  Witness. 

In  an  actioo  under  the  federal  Employers* 
liiability  Act  for  the  death  of  section  man, 
plaintilFs  examination  of  his  witness  to  show 
that  had  been  subpcenaed  by  defendant  and 
bad  talked  with  counsel  for  defendant,  held  not 
prejudicial  to  defendant. 

14.  Death  ^»64— Evidbncb— Damaob. 

The  federal  Employers'  Liability  Act  b  a  de- 
pendency statute  entitlinfc  a  plaintiff  to  recover 
for  SBcb  beneQta  and  services  as  she  had  been 
accustomed  to  receive  and  would  have  been  like- 
ly to  receive  had  her  deceased  husband  remained 
alive,  and  hence  evidence  that  plaintiff  was 
physically  infirm  and  as  to  the  habit  of  her  de- 
ceased husband  in  taking  care  her,  of  which 
valuable  services  abe  waa  deprived  by  his  death, 
was  admissible. 

15.  Masteb  and  Sebvant  <@=s291(1)— Fedeb- 
AL  Employebs'  Liability  Act  —  Instbco- 

TION. 

In  BU  action  under  the  federal  Employera' 
Liability  Act  for  the  death  of  a  section  man  kill- 
ed by  a  work  train  a  few  minutes  before  the 
time  for  beginning  actual  work,  the  modification 
of  an  instruction  that  plaintiff  could  not  recover 
without  showing  that  deceased  was  engaged  in 
interstate  commerce  and  was  killed  through  de- 
fendant's negligence,  by  stating  that  it  was  not 
necessary  that  be  should  have  been  engaged  In 
actual  work  at  the  Instant  he  was  killed,  and 
that  plaintiff  must  prove  that  his  death  was 
wholly  or  partly  caused  by  defendant's  Begli- 
gence,  was  sot  error. 

16.  Tbial  ^»253(9)— Instbuction  Tgnobhtq 
Facts  —  Federal  BuPLonBa*  Liabxlitt 

Act. 

The  refusal  of  an  instruction  that  in  deter- 
mining whether  deceased  at  the  time  of  his 
death  was  working  for  defendant  in  aid  of  its 
interstate  commerce  it  was  not  sufficient  that  he 
generally  performed  work  of  that  nature,  but  it 
muRt  appear  that  at  the  particular  time  of  the 
accident  be  was  engaged  in  interstate  commerce, 
was  too  narrow  and  misleading,  in  that  it  ig- 
nored fact  that  deceased  might  have  been  on  his 
way  to  work. 

17.  Mastbb  and  Sebvant  ^»291(1)  —  In- 

STBUCTION— "IdLINO." 

The  retoaal  to  instruct  that  at  the  time  of 
the  accident  deceased  waa  walking  on  the  track 
and  unnecessarily  and  unreasonably  idling  be- 
fore the  time  for  actual  work  arrived  was  prop> 
er,  where  there  was  no  evidence  of  "idling"; 
that  term  being  merely  synonymous  with  "loaf- 
ing," though,  u  used  to  indicate  that  he  was 
"passing  away  the  time"  on  the  track,  it  was 
proper. 

18.  Mabteb  and  Sebvant  «=>293(19)— Death 
OF  Section  Man— Inbtbuction. 

The  modification  of  an  instruction  as  to  de- 
fendant's negligence  in  respect  to  the  speed  of 
its  trains  by  stating  that  railroad  was  expected 
to  run  its  trains  at  high  speed  unless  there  was 
some  exception  or  circumstances  requiring  a 
reasonably  prudent  person  to  run  a  train  at  a 
low  speed  was  not  error. 

19.  Teial  «=»260(8)  —  iNErrBucnoN  —  Re- 
QCESTS— Mattebs  Govebed— Assumftion  of 
Risk. 

Id  such  action  a  refusal  to  instruct  on  the 
general  rule  of  assumption  of  risk  and  that,  if 
deceased  was  killed  by  a  train  run  in  the  nsual 
and  ordinary  way,  he  would  have  assumed  the 
risk,  was  objectionable,  as  making  him  assume 
the  risk  of  defendant's  habitual  nwllgence,  and 
its  refusal  was  not  error,  in  view  of  a  proper  In- 
struction given. 
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20.  Masteb  and  Servant  ^240(1)  —  Tblm. 
€=>267(3)— Contbibotobt  Negligencb— In- 
btbuction. 

Id  such  action  the  modification  of  a  req.neBt- 
ed  instruction  as  to  contributory  negligence  cor- 
rectly stating  that  as  matter  of  law  deceased 
was  guilty  of  some  degree  of  negligence  in  walk- 
ing on  the  track,  not  substantially  differing 
from  the  original  r<MiQeat,  was  not  error. 

21.  Mastkb  and  Sebvant  ^=9296(16)— Fbdeb- 
AL  Emplotebs*  Liability  Act  —  Instbuo- 
TiON— Pboximate  Cause. 

In  sach  action  the  modification  of  a  request- 
ed instruction  by  stating  that,  if  such  nei^ligcnce 
of  deceased  was  the  "proximate"  cause  of  the 
accident,  his  dependents  could  not  recover,  by 
substituting  the  word  "sole,"  was  not  mislead- 
ing. 

22.  Neolioence  «=961(1>— Pboxiicate  Cause. 
Stricti^   speaking,   there   cannot   be  two 

"proximate"  causes  of  an  injury,  and  where  two 
or  more  circumstances,  each  involving  negli- 
gence combine  to.  cause'  an  Injury,  the  circum- 
stances together  constitute  but  one  proximate 
cause. 

23.  Tbial  «=>208  —  Instbuction  to  Disbb-  , 
QABD  Evidence. 

In  an  action  under  the  federal  Employera' 
Liability  Act  for  the  death  of  a  section  man  kill- 
ed by  a  work  train  on  the  track,  the  refusal  of 
instruction  to  disregard  plaintilFs  eridence  as  to 
custom  of  defendant  to  run  its  work  train  upon 
a  passing  track  was  not  error,  where  the  prac- 
tice was  not  in  the  dass  of  customs  required  to 
be  "immemorial,  reasonable  and  certain,"  but 
was  a  practice  so  frequent  that  it  might  have 
caused  deceased  to  neglect  precautions  for  bis 
own  safety  and  have  gone  to  dimlnlab  the  degree 
of  his  contributory  negligence. 

24.  Pleading  «=»430(2)—Vabiance— Effect- 
Statute. 

Where  the  complaint  alleged  that  deceased 
was  on  his  way  to  the  station  when  struck, 
while  the  evidence  showed  that  he  was  on  his 
way  to  his  place  of  work  or  waiting  for  work  to 
begin,  the  variance,  in  view  of  its  immateriality 
and  the  failure  of  defendant  to  allege  that  be 
was  misled,  as  required  by  L.  O.  !«.  i  97,  was 
waived. 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County;  Percy  K.  Kelly,  Judge. 

Action  by  Dorothea  Stool,  administratrix 
of  the'  estate  of  Oluf  Olson  Stool,  deceased, 
against  the  Southern  Padfie  Company.  Ver- 
dict and  Judgment  for  plalntUf,  and  defend- 
ant appeals.  Affirmed. 

This  la  an  action  Inought  under  Oie  feder- 
al Employers*  Liability  Act  by  the  plaintiff, 
on  bebaU  of  berself  as  widow  and  her  infant 
son,  to  recover  damages  for  tbp  killing  of  her 
husband,  Oluf  Olson  Stool,  wblle  employed 
as  a  section  man  for  the  defendant.  The  de- 
ceased liad  been  in  the  employ  of  the  defend- 
ant most  of  the  time  for  a  year  previous  to 
the  accident  which  resulted  in  his  death,  with 
the  exception  of  a  lay-off  on  aoeount  of  some 
slight  ailment  for  about  three  weeks  Just 
before  the  acddfflit  He  had  returned  to 
work  the  day  before  be  was  killed.  He  resid- 
ed about  two  miles  from  the  depot  at  Turn- 
er, and  the  hour  for  beglaninC  work  on  the 
section  was  7  a.  m.  In  order  to  be  ready  for 
work  at  the  prescribed  time.  It  was  usual 
for  workmen  to  assemble  at  a  sectltm  or  tool 
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bouse  situated  on  the  west  side  of  the  rail- 
road tra^  about  800  feet  south  of  the  depot 
at  Turner,  and  there  await  the  coming  oC  the 
foreman  and  receive  their  orders  for  the  day. 
The  situation  may  be  briefly  described  aa  fol- 
lows: Turner  is  a  town  of  approximately 
300  to  350  inhabitants.  It  Is  situated  on  the 
line  of  the  Southern  PacISc  Railroad  about 
9  miles  south  of  Salem,  and  Is  surrounded  by 
a  rather  populous  farming  community.  Tbe 
d^t  Is  apparently  pretty  well  toward  the 
north  end  of  the  town,  and  in  front  of  it  and 
on  the  west  side  are  two  tracks,  tbe  one 
nrarest  the  d^t  being  the  main  track,  and 
the  one  farther  west  a  passing  track.  The 
tracks  run  parallel  tor  1.000  feet  or  more  to 
the  south,  and  there  is  a  space  of  8  feet  In  the 
clear  between  them.  Some  600  feet  south  of 
the  depot  Is  a  house  track  or  switch,  which 
runs  northeasterly  up  to  the  east  side  of  the 
depot;  027  feet  south  of  the  depot  Is  a  filled 
trestle  approximately  100  feet  Ivng,  and 
south  of  this  Is  a  raised  grade  for  some  dis- 
tance, not  disclosed  in  the  testlmooy.  The 
tresUe  is  within  the  city  limits  of  Turner, 
and  while  there  are  streets  croa&lng  the 
track  at  the  usual  intervals  delineated  npoo 
tbe  plat  of  the  town,  it  may  be  said  that 
there  are  only  two  of  them  actually  in  use 
by  tbe  public  The  principal .  one  of  these 
two  is  immediately  south  of  tbe  depot,  and 
is  the  one  used  by  teams  and  for  general 
travd;  tbe  main  portion  of  the  town  being 
apparently  upon  the  east  side  of  the  rail- 
road. South  of  the  depot  and  immediately 
north  of  the  trestle  Is  a  street  frequently 
used  by  pedestrians,  but  shown  not  to  be 
open  for  the  use  of  vehicles.  The  evidence 
introduced  by  plaintiff  tended  in  a  greater 
or  less  degree  to  indicate  that  upon  October 
e,  1913,  deceased,  with  others,  had  been  at 
work  along  the  bouse  track  north  of  the 
toolhouse  before  mentioned,  and  that  the 
tools  used  were  stored  in  the  toolhouse. 
Whether  the  men  carried  their  tools  to  and 
from  the  toolhouse  or  whether  they  were  con- 
veyed to  and  from  the  place  of  work  upon  a 
hand  car  does  not  appear,  though  the  testi- 
mony Indicates'  that  there  was  a  hand  car 
kept  in  the  toolhouse. 

On  the  morning  of  the  7th  day  of  October, 
1913,  at  a  time  estimated  at  from  10  minutes 
to  7  o'clock  to  about  *7  o'clock,  deceased  ap- 
peared at  the  toolhouse,  set  down  his  dinner 
pall,  and  started  to  walk  slowly  along  the 
passing  track  north  in  the  direction  of  the  de- 
pot At  a  point  less  than  100  feet  from  the 
switch  stand  of  the  house  track  he  walked 
diagonally  across  from  the  passing  track  to 
the  main  track,  and  was  walking  on  the  main 
track  when  the  accident  occurred.  Tbe  evi- 
dence tended  to  show  that  the  locomotive 
wtiich  caused  the  injury  had  sounded  a  whl^- 
tie  about  a  mile  south  of  the  srtatloD,  and  had 
alfto  sounded  a  crossing  whistle  some  000  or 
700  feet  south  of  where  tbe  deceased  was 
strodL  Tbe  warning  whistle  that  Indicates 


danger  and  Is  dlffermt  from  the  station  or 
crossing  whistle  was  not  sounded  until  the 
train  was  within  from  100-  to  150  feet  of  de- 
ceased. The  evidence  for  the  plalntiBf  tend- 
ed to  show  that  the  train  was  running  at  a 
speed  of  from  30  to  35  miles  an  hour,  while 
defendant's  M-Itnesses  estimated  tbe  speed  nt 
from  20  to  26  miles.  Tbe  train  was  a  work 
train  consisting  of  a  locomotive  and  tender, 
one  box  car,  and  a  caboose.  There  was  evi- 
dence tending  to  show  that  the  frequent,  if 
not  usual,  custom  at  this  place  was  for  such 
trains,  as  this  work  train  arriving  at  this 
hour  to  run  in  to  tbe  station  upon  the  pass- 
ing track  and  wait  there  for  the  north-bonnd 
passenger  train,  which  at  that  time  was  doe 
to  leave  Turner  at  nine  minutes  past  7 
o'clock  a.  m.  The  deceased  was  about  48 
years  of  age  and  possessed  of  all  bis  facul- 
ties. 

Tbe  foregoing  is  not  a  full  detail  of  the 
evidence,  which  consumes  several  hundred 
pages,  bat  la  deemed  snffldent  for  the  pur- 
poses of  this  case.  There  was  a  trial  and 
verdict  and  judgment  for  plaintiff,  from 
wblch  defendant  appeals. 

Itoscoe  C.  Nelson,  of  Portland  (Ben  O.  Dey, 
of  Portland,  on  the  brief),  for  appellant. 
A.  S.  Bennett  and  Francis  V.  Galloway,  both 
of  Tbe  Dalles,  for  respondwt 

McBHTDE,  O.  J.  (after  stating  the  facts 
as  above).  learned  counsel  for  defendant 
has  stated  concisely  the  basic  questions  which 
arise  In  the  examination  of  this  case,  name- 
ly: (1)  Was  decedent  Injured  while  per- 
forming duties  connected  with  interstate  com- 
merce? and  (2)  Was  defendant  guilty  of  neg- 
ligence in  any  particular  constituting  a  prox- 
imate cause  of  the  Injury?  A-multitude  of 
minor  questions  relating  to  the  admission  of 
testimony  and  the  giving  or  refusing  of  in- 
structions are  discussed  In  the  briefs,  and 
will  be  considered  In  their  order,  but,  as 
those  above  noted  are  fundamental  and  go  to 
the  right  of  plaintiff  to  recover  in  any  ev^t, 
they  will  be  drst  considered. 

[1]  It  Is  conceded  that  defendant's  road  Is 
an  interstate  road,  and  that  defendant  at  the 
time  of  the  injury  was  engaged  in  Interstate 
commerce,  and  it  is  also  conceded  that  de- 
ceased was  at  the  time  of  the  Injury  In  the 
employ  of  the  defendant  as  a  section  hand, 
whose  dnty  it  was  to  render  service  to  de- 
fendant in  repairing  its  road.  It  Is  agreed 
that  pursuant  to  such  employment  deceased 
was  present  at  the  toolhouse  of  defendant  a 
few  minutes  before  7  o'clock  in  the  morning 
In  order  to  be  ready  to  resume  work  at  pre- 
cisely 7  o'clock,  which  was  the  hour  prescrib- 
ed by  defendant  Tlie  toolhouse  seems  to 
have  been  the  place  at  which  the  workmen 
were  accustomed  to  assemble,  and  in  order 
to  be  on  hand  prnnptly  it  was  natural  that  a 
workman  residing  at  some  distance,  in  de- 
cedent's case  two  miles,  from  the  place  of 
aaeembly,  should  endeavor  to  be  there  a  Ut- 
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tie  ahead  of  time  so  as  not  to  delay  the  work 
or  loee  ttmei  Does  the  fact  Oiat  the  acd- 
doit  occarred  while  the  deceased  was  wait- 
ing for  the  moment  to  come  when  actual  labor 
was  to  begin  deprive  his  dependents  of  the 
benefits  of  the  federal  Employers*  Liability 
Act?  We  think  not.  It  was  necessary  and 
CMivenlent  both  for  himself  and  his  employ- 
er that  he  should  be  th^  In  readiness  to  re- 
sume bis  labor  at  7  o'clock,  and  that  the  time 
devoted  to  actual  work  with  the  pick  and 
shovel  should  not  be  partly  consumed  by 
traveling  to  the  place  where  it  was  to  be 
done.  His  employer  had  a  rl^t  to  expect  as 
a  part  of  his  ctmtract  of  labor  that  he  would 
be  on  the  ground  ready  to  use  the  tools  neces- 
sary for  the  acctmipllshment  of  his  work 
when  the  bell  tapped  seven.  It  was  a  part  of 
his  duty  In  order  that  he  should  render  effl- 
cient  service  to  be  upon  the  ground,  and  the 
fact  that  In  his  zeal  to  comply  with  his  duty 
he  was  there  somewhere  from  one  minute  to 
ten  minutes  before  the  time  his  physical  la- 
bors were  to  be  required  should  not  be  held 
to  deprive  his  dependents  of  the  benefits  of 
the  Employers*  Liability  Act.  We  think  the 
case  In  this  respect  comes-wlthln  the  spirit  of 
the  rtile  laid  down  In  the  following  cases,  al- 
thongh  the  circumstances  of  none  of  them  are 
in  all  respects  identical  with  that  of  the  case 
at  bar :  Lampfaere  v.  Or^n  R.  &  Nav.  Co.. 
196  Fed.  S36,  116  O.  C  A.  156,  47  L.  B.  A. 
(N.  S.)  1 ;  Horton  v.  0.-W.  B.  B.  Co.,  72  Wash. 
603.  130  Pac.  897.  47  L.  B.  A.  (N.  S.)  8;  St. 
L.,  San  V.  it  Texas  By.  Go.  Seale,  220  U.  S. 
1S6.  OH  Sup.  Ct  651,  67  L.  Bd.  1129.  Ann. 
Cas.  1014C.  196;  Stone-Webster  Engineering 
corp.  T.  Collins,  190  Fed.  681,  118  C.  C.  A. 
56 ;  Baltimore  &  Ohio  B.  B.  Co.  v.  Whltacre, 
124  Md.  411,  OS  Atl.  1060;  North  Carolina  R. 
B.  Go.  V.  Zachary,  232  U.  S.  248.  34  Sup.  Gt 
306,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  160. 
Holding,  as  we  do,  therefore,  that  the  pres- 
ence of  the  decedent  upon  the  grounds  of  the 
defendant  under  die  circumstances  last  de- 
tailed did  not  derive  his  .depoidents  of  the 
boieflts  of  the  Liability  Act.  w,e  will  consid- 
er further  whether  hla  leaving  the  Immediate 
vicinity  of  the  toolhouse  has  such  an  effect 
[2]  This  case  was  tried  two  years  after 
the  happening  of  the  acddent,  and.  If  any  of 
the  frilow  employ^  nf  deceased  were  present 
near  the  scene  of  the  accident,  they  were  not 
called ;  the  probabilities  are  that  none  were 
near.  The  most  that  can  be  said  in  any 
event  is  that  the  place  tbxmea  by  deceased 
to  wait  for  his  foronan  was  not  the  safest, 
and  that  he  might  have  ctao8»  a  safer  place. 
Why  he  left  the  toolhouse  and  walked  down 
the  track  is  a  matter  of  speculation.  He 
might  have  g«ie  upon  srane  persraal  er- 
rand, although  this  seems  lmiHx>hable  und» 
the  circumstances.  He  was  gtdng  in  the  dl- 
recti(Hi  of  the  place  oa  the  road  vdiere  he 
bad  worked  the  day  previous,  and  the  most 
reascmable  theory  woold  seem  to  be  that  he 
expected  to  resume  his  labor  in  that  vicinity 
on  the  morning  of  the  acddent,  and  tetura 


at  noon  to  the  toolhouse,  whwe  he  left  his 
dlnn»  pall,  and  that,  Instead  of  loitering  on 
the  trade,  he  was  actually  on  his  way  to 
where  his  services  were  required.  The  hand 
car,  which  la  the  usual  ctmveyance  for  tools 
from  one  part  of  a  railroad  section  to  anoth- 
er, was  locked  up  with  the  other  tools  in  the 
toolhouse,  and  nothing  could  be  more  natu- 
ral than  f  <ur  deceased  to  leave  his  dinner  buck- 
et there  and  walk  down  the  track  so  as  to 
resume  his  lab<»«  where  he  had  left  off  the 
evening  l)efore.  The  sectlcm  foreman  of  de- 
fendant, whose  memory  seemed  remarkably 
retentive  aa  most  subjects,  testified  that  be 
could  not  remember  where  his  sectltm  gang 
was  intending  to  work  that  morning,  but  It 
Is  a  fair  hiference.  and  one  that  the  Jury  had 
a  right  to  draw  from  the  facts  proven,  that 
deceased  was  on  his  way  to  the  place  where 
the  gang  had  left  oit  the  evening  before,  with 
fbe  Intent  to  resume  his  work  there  when 
the  car  had  arrived  with  the  tools.  We  take 
it.  therefore,  that  there  was  evidence  tend- 
ing to  show  that  deceased  was  «igaged  in  an 
employment  so  connected  with  Interstate 
commerce  as  to  bring  his  dependents  within 
the  scope  of  the  act.  and  that  be  was  upon 
defendant's  track  for  the  purpose  of  pursu- 
ing that  employment,  and  that,  if  there  Is 
any  testimony  tending  to  show  that  defend- 
ant's servants  eng^ed  In  the  management 
of  the  work  train  were  guilty  of  the  acts  of 
negligence  charged  in  the  cffiuplaint,  the 
verdict  for  plaintiff  ought  to  stand,  unless 
the  proceedings  upon  the  trial  were  so  erro- 
neous In  other  respects  as  to  jnstlfy  a  re* 
versal. 

[ai  It  may  be  conceded,  In  fact,  It  may  be 
said  to  be  conclusively  proven,  that  the  de- 
ceased was  negligent  In  not  keeping  a  better 
lookout  for  approaching  trains,  but  If  de- 
fradant's  engineer  .was  also  negligent  In  re- 
spect to  warning  deceased  of  his  danger  aftw 
his  presence  on  the  track  had  be«i  perc^ved, 
so  that  the  Jc^t  negligence  of  both  the  de* 
ceased  and  defendant  brought  about  an  in- 
jury which  but  for  audi  combined  negUgeoce 
would  not  have  hamwned,  then  such  com- 
bined n^llgenoe  must  be  denned  the  prox- 
imate cause  of  the  Injury.  And  while  at  com- 
mon law  the  contributory  negllgoioe  of  the 
deceased  would  have  been  a  nmiplete  defense, 
yet  in  an  action  under  the  federal  Employers' 
Liability  Act  such  cdtatributory  neglUtence 
only  goes  to  reduce  the  quantum  of  damages. 
Section  S,  Dmployers'  Liability  Act  1008. 

[4-t1  We  wiU  now  consider  the  question  as 
to  the  negligence  of  the  defendant  It  may 
be  cmiceded  that  as  a  general  rule  no  rate 
of  speed  by  a  train  is  sa  negligrait  Rus- 
sell V.  O.  B.  A  N.  Ca,  64  Or.  128,  102  Pac. 
619.  But  It  does  not  tcOovr  that  because  a 
high  rate  of  speed  is  not  negligence  per  se 
that  a  hi^  rate  of  qieed  may  not  become 
negl^^ice  under  particular  drcumstanoes.  la 
considering  the  question  in  ref^ence  to  the 
present  case  we  are  not  permitted  to  judge 
as  to  the  weight  of  the  tesUmony,  biU  aro 
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CGDflned  to  an  Inquiry  as  to  whether  there 
Is  any  testimony  tending  to  show  such  neg- 
Ilg^ce.  Tested  by  this  rule,  .we  think  the 
court  did  not  err  in  submitting  the  case  to 
the  Jury.  We  will  enumerate  these  cir- 
cumstances. It  was  in  evidence  that  the 
work  trains  were  accustomed  to  run  in  and 
stop  on  the  passing  track  In  order  to  allow 
the  passenger  train  which  left  Turner  going 
north  at  7  o'clock  to  pass,  and  that  this 
custom  was  known  to  deceased.  It  Is  also 
In  evidence  that  the  train  came  Into  the 
station  at  a  speed  of  from  30  to  35  miles  an 
hour;  that,  instead  of  coming  in  upon  the 
passing  track  according  to  custom,  and  where 
deceased  probably  expected  it  would  run, 
it  came  in  upon  the  main  trad£;  that  it 
sounded  no  whistle  except  the  usual  cross- 
ing whistle  until  it  approached  within  from 
100  to  150  feet  of  deceased,  and  too  late  to 
avert  the  disaster ;  that  the  statlw  whistle 
and  crossing  whistle  would  aiqily  as  well  to 
the  passing  track  as  to  the  main  track,  and 
of  themselves  were  no  warning  to  deceased 
that  there  was  danger  In  leaving  die  passing 
track  and  going  upon  the  main  trade;  that 
he  wns  seen  upon  the  track  apparently  ob- 
livious to  the  approaching  train  when  It  was 
from  500  to  600  feet  distant.  Some  of  this 
testimony  was  disputed,  but  It  was  In  the 
case,  and  the  Jury  had  a  right  to  believe  it. 
In  fact,  the  only  reasonable  explanation  of 
the  apparent  indifference  of  deceased  to 
the  approach  of  the  train  is  that,  relying 
upon  a  custom  of  this  character  of  trains  to 
side-track  on  the  passing  track,  he  crossed 
to  the  main  track  as  a'  measure  of  safety,  or 
at  least  felt  assured  that  the  approaching 
train  would  run  in  on  the  passing  track 
according  to  custom.  Under  the  <drcum- 
stances  detailed  above  we  think  it  .was  for 
the  Jury  to  say  whether  it  was  negligence  for 
the  defendant's  engineer  to  fall  to  sound 
the  warning  signal  sooner.  Three  things  con- 
curred to  require  more  than  usual  caution 
from  defendant's  engineer:  (1)  The  train 
was  coming  Into  the  station  where  people 
were  likely  to  be  In  the  vicinity  of  the  track 
at  an  extraordinary  rate  of  speed  for  a  work 
train ;  (2)  it  was  deviating  from  the  usual 
custom  by  coming  through  on  the  main  tra<^ 
Instead  of  side-tracking  so  the  passenger 
train  could  pass;  (3)  deceased  was  seen  for 
a  distance  of  from  500  to  600  feet  walking 
along  the  track  in  a  place  of  danger  and  ap- 
parently oblivious  to  It,  not  even  turning  to 
look  at  the  approaching  train.  For  some  rea- 
son he  must  have  believed  himself  safe, 
and  a  warning  whistle  blown  when  he  was 
Urst  seen  by  the  engineer  might  hare  pre- 
vented the  accident  In  addition  to  the  clr- : 
cumstances  above  mentioned.  It  may  be  added 
that  this  work  train  was  not  running  on 
schedule,  and  without  the  same  reason  for 
a  Iilgh  rate  of  speed  that  obtains  with  regu- 
lar passenger  trains.  The  fact  that  it  was 
"running  wild"  and  was  likely  to  be  unex- 
pected furnished  an  additional  reason  for 
observing  caution  In  paasiDg  through  a 
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populous  community,  and  especially  when  it 
was  deviating  from  its  usual  custom  of  run- 
ning in  upon  a  side  trade. 

[7-1]  Ui>on  the  two  basic  questions,  there- 
fore, which  are  involved  in  this  appeal,  we 
are  in  accord  with  the  contention  of  plaintiff, 
and  will  now  proceed  to  consider  the  other 
assignments  of  error  specified  In  the  very 
able  brief  of  counsel  for  defendant  The 
first  and  most  plausible  of  these  Is  that  de- 
cea&ed  assumed  the  risk  of  an  injury  of  this 
character  by  virtue  of  his  contract  of  employ- 
ment. The  general  rule  Is  that  an  employ^ 
of  a  railroad  company  assumes  all  the  risks 
ordinarily  incident  to  his  employment,  in- 
duding  those  arl&dng  from  the  ordinary  op- 
eration of  trains  upon  the  road.  4  Labatt 
Master  &  Servant,  i  1313,  and  cases  there 
cited.  As  section  1  of  the  Employers'  Lia- 
bUlty  Act  makes  the  employer  liable  for  the 
n^llgent  act  of  an  employe,  which  results  In 
Injury  to  a  coemployfi,  it  cannot  be  contended 
that  the  plaintiff  assumed  any  risk  which 
might  arise  from  such  negligence.  He  only 
assumed  sneh  risks  as  (me  ordinarily  as- 
sumes when  contracting  to  work  upon  a 
railroad  track  where  trains  are  passing  and 
repassing,  and  the  usual  precautions  for  the 
safety  of  persons  lawfully  npon  its  track 
are  observed.  Doyle  v.  S.  P.  Co.,  56  Or.  405. 
516,  108  Pac.  201;  Connors  v.  Burlington.  C. 
R.  &  N.  Ry.  Co.,  74  Iowa.  388,  87  N.  W.  966. 
The  unusual  speed  of  the  train,  considered  by 
Itself,  would  probaUy  be  among  the  risks  as- 
sumed by  deceased.  The  change  fruu  the 
customary  track  to  the  main  track,  standing 
alone,  might  also  be  among  the  contlngencieB 
concerning  which  be  sliould  be  held  to  luive 
assumed  the  rlA,  but  add  to  these  the  negli- 
gent failure  to  give  timely  warning  whoi  his 
presence  and  apparent  nnconsdonsness  oi 
danger  were  percdved,  and  we  have  a  case 
which  we  think  the  court  was  Justified  In  sub- 
mitting to  a  Jury.  The  fiiilure,  therefore,  of 
deceased  to  leave  the  track  under  the  drcum- 
stancea  cannot  be  defended  against  npon  the 
theory  that  he  assumed  the  risk  of  a  negU* 
gent  failure  to  warn,  but  is  referable  rather 
to  the  theory  tliat  be  waa  guilty  of  contrib- 
utory negligence,  which,  as  before  stated. 
Is  not  a  complete  defense  under  the  federal 
statute.  This  phase  of  the  case  may  be  dis- 
missed by  a  qootatiott  from  the  opinion  of 
Justice  Fly  In  International  &  G.  N.  B.  B. 
Co.  V.  Arias,  10  Tex.  Civ.  App.  190,  30  S.  W. 
446,  wherein  It  is  said: 

"There  is  a  reciprocal  duty  existing  between 
the  railroad  company,  and  the  employ^  at  work 
on  the  track,  the  one  being  that  the  railroad 
company  most  give  signals  where  the  nature 
of  the  locality  requir^  and  in  case  there  is 
danger  of  injuring  the  employ^,  to  use  diligence 
to  prevent  it.  and  the  other  being  that  the  em- 
ploy6  must  keep  an  outlook  and  seek  safety 
from  any  trains  that  may  be  passing." 

[IB-U]  It  is  objected  that  the  court  erred 
In  allowing  testimony  as  to  where  a  certain 
street  designated  on  the  plat  of  the  town  of 
Turner  as  "Q"  street  was  located  upon  the 
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ground.  The  plaintiff  first  offered  In  evl< 
dence  a  plat  of  the  town  taken  from  the 
records  of  the  county,  which  was  admitted 
In  evidence  without  objection.  Counsel  for 
plaintiff  then  asked  the  witness  questions 
and  received  answers  tending  to  show  that 
the  street  crossed  the  railroad  track  south 
of  the  section  house  and  north  of  the  trestle 
heretofore  referred  to,  that  It  had  never  been 
opened  across  the  track  for  the  passage  of 
teams  or  vehicles,  but  that  it  had  been  used 
for  the  passage  of  pedestrians  and  persons 
on  horseback  and  for  driving  cattle.  All 
this  was  objected  to,  and  the  objection  over- 
ruled. 

One  ground  Of  objection  seems  to  have 
been  that  here  was  no  proof  of  proprietor- 
ship In  the  person  who  assumed  to  dedicate 
the  plat,  and  no  evidence  that  the  street  had 
ever  been  legally  <^n  to  public  travel.  It 
would  have  been  obviously  improper  for  the 
court  to  have  turned  aside  from  the  main  isr 
sues  In  the  case  to  engage  In  an  investigation 
as  to  the  technical  legality  of  the  dedication 
oftbestreeL  It  was  sufficient  to  show  that  it 
was  a  street  de  facto  by  having  been  plat- 
ted as  audi  and  u^  by  the  public.  The  evi- 
dence ouered  tended  to  show  this.  It  is  true 
that  it  did  not  show  that  It  had  been  opened 
for  the  passage  of  vehicles,  but  It  did  show 
that  a  portion  of  the  public  used  it  to  the 
extent  of  foot  and  horseback  travel. 

The  further  objection  was  that,  as  this 
was  not  an  action  for  Injury  at  a  crossing, 
and  as  It  was  not  dalraed  that  deceased  was 
killed  at  the  crosiring,  the  evidence  was  ir- 
relevant. It  is  not  probable  that  the  evi- 
dence had  any  effect  on  the  verdict,  but  it 
did  tend  to  some  extent  to  show  a  disregard 
and  heedlessness  of  the  rights  and  safety  of 
the  public,  including  plaintiff,  if  the  train 
was  rushed  past  the  station  gronuds  and 
across  two  streets  in  a  populous  conununlty 
at  a  high  and  unusual  rate  of  speed,  and 
without  any  signal  being  given  to  warn  per- 
sons about  the  grounds  or  who  might  be  us- 
ing the  highways  that  they  were  in  possible 
danger.  We  do  not  consider  the  fact  that 
there  was  not  an  ordinance  prescribing  a 
particular  rate  of  speed  for  trains  passing 
through  the  town  as  having  the  effect  of  a 
license  to  trains  to  run  at  any  rate  ot  speed 
that  its  engineer  might  choose.  Sncta  ordi- 
nances are  but  the  expression  of  the  corpo- 
rate Judgment  of  the  maximum  speed  that 
may  be  employed  without  negligence.  Wheth- 
er a  disregard  of  them  constitutes  negli- 
gence per  se  or  is  merely  prima  facie  evi- 
dence of  n^llgence  is  a  question  upon  which 
courts  differ,  bat,  Irre^ctive  of  any  ordi- 
nance upon  the  subject,  it  is,  no  doubt,  the 
duty  of  a  railway  company  operating  Its 
trains  In  a  populous  village  or  near  a  station 
where  the  public  or  its  employes  are  wont 
to  congregate  to  so  regulate  their  speed  and 
give  such  signals  as  experience  has  demon- 
strated to  be  most  likely  to  conduce  to  the 


I  safety  of  such  persons  and  not  Inconsistent 
with  the  efficient  operation  of  Its  trains. 

}  The  third  assignment  of  error  relates  to 
the  admission  of  testimony  regarding  the  al- 
lied custom  of  defendant's  work  trains  to 
come  In  upon  the  passing  track,  and  has  al- 
ready been  adverted  to. 

[13]  The  fourth  assignment  relates  to  ques- 
tions asked  by  counsel  for  plaintiff  of  Harry 
Barnett,  who  was  put  upon  the  stand  by 
plaintiff,  and  toward  the  conclusion  of  bis 
testimony  was  asked  If  he  had  not  been  sub- 
poenaed by  defendant,  to  which  he  answered 
"Yes."  He  was  then  asked  If  he  had  not 
talked  with  counsel  for  defendant,  to  which 
he  answered  In  the  afflrmative.  The  ques- 
tions were  probably  not  necessary  under  the 
circumstances,  but  there  was  nothing  In  them 
or  In  the  answers  returned  tliat  could  have 
prejudiced  defendant's  case. 

[14]  Assignment  No.  5  predicates  error  in 
the  ruling  of  the  court  allowing  plaintiff  to 
testify  as  to  the  fact  that  she  was  physically 
infirm  and  as  to  the  habit  of  her  husband  in 
taking  care  of  her  in  her  debilitated  condi- 
tion. We  think  the  testimony  was  admis- 
sible. The  statute  under  consideration  la  a 
dependency  statute,  and  the  plaintiff  Is  en- 
titled to  recover  for  such  benefits  and  serv- 
ices as  she  had  been  accustomed  to  receive, 
and  would  therefore  have  been  likely  to  re- 
ceive had  her  husband  remained  alive.  The 
evidence  elicited  the  fact  that  the  services 
rendered  by  deceased  were  necessary  and  val- 
uable, and  such  as  plaintiff  will  hereafter 
have  either  to  dispense  with  or  pay  for,  and, 
In  our  judgment,  they  were  an  element  to  be 
considered  in  determining  the  amount  of  her 
recovery.  In  Mich.  C.  R.  Co.  v.  Vreeland, 
227  U.  S.  59,  33  Sup.  CC.  192,  57  L.  Ed.  417, 
Ann.  Cas.  1914G»  176,  the  court,  referrfng  to 
this  subject,  observes: 

"The  pecuniary  loss  is  not  dependent  upon 
any  IcKal  liability  of  the  injured  person  to  the 
beneficiary.  That  is  not  the  sole  test.  There 
must,  however,  appear  some  reasonable  expecta- 
tion of  pecuniary  assistance  or  aapport  o£  wblcli 
they  have  been  deprived.  Oompensation  for 
such  loss  manifestly  does  not  include  damages 
*  *  *  for  grief  or  wounded  feelings.  •  •  • 
A  pecuniary  loss  or  damage  must  be  one  which 
can  be  measured  by  some  standard.  *  *  * 
Nevertheless  the  word  as  judicially  adopted  ia 
not  so  narrow  as  to  exclude  damages  for  the 
loss  of  services  of  the  husband,  wife,  or  child, 
and,  when  the  beneficiary  is  a  child,  for  the 
loss  of  that  care,  counsel,  training  and  educa- 
tion which  it  might,  under  the  evidence,  have 
reasonably  received  from  the  parent,  and  which 
can  only  be  supplied  by  the  service  of  another 
for  compensation.   •   •  • 

"It  is  not  beyond  the  bounds  of  supposition 
that  by  the  death  of  the  intestate  his  widow 
may  have  been  deprived  of  some  actual  cus- 
tomary service  from  him,  capable  of  measure- 
ment by  some  pecuniary  standard,  and  that  in 
soma  degree  that  service  might  include  as  ele- 
ments 'care  and  advice.' " 

The  sixth  assignment  of  error  appears  to 
have  been  waived,  and  the  seventh  relates  to 
the  motion  for  a  directed  verdict.  The  sub- 
Jec^matter  of  this  asstgnmnit  has  already 
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been  covered  hy  what  Is  said  In  respect  to  as- 
sigmneBtB  1,  2,  and  3. 

[1 5]  Assignment  No.  8  predicates  error  up- 
on a  modiflcatlon  by  the  court  of  the  follow- 
ing requested  instruction: 

"Before  plaintiff  would  be  entitled  to  recover 
an^v  damages  at  jom  hands,  she  must  prore  two 
things: 

"First.  She  must  prove  that  at  the  time  of 
the  accident  in  which  her  husband  was  killed 
he  was  enga^red  in  doing  some  work  for  the  de- 
fendant, which  work  was  in  furtherance  and 
oicl  of  interstate  commerce; 

"Second.  She  must  prove  that  her  husband 
was  killed  through  negugenCe  on  the  part  of  the 
railroad  company." 

The  court  gave  this,  but  added: 
"It  is  not  necessary  in  order  to  bring  the  case 
within  the  law  that  the  deceased  should  have 
bern  engaged  in  active  work  at  the  very  instant 
he  was  killed.  If  his  general  employment  was 
interstate  commerce,  and  he  had  eoine  upon'  the 
premises  of  the  defendant  necessarily  and  at  a 
customary  and  proper  time  to  report  for  work, 
his  presence  there  might  be  an  incident  to  his 
interstate  work,  and  if  he  was  there  under  such 
circumstances  for  the  purpose  of  taking  up  his 
work,  he  might  be  within  the  law,  even  though 
it  were  a  (ew  minutes  before  his  active  work 
was  to  commence.  ,  ,  * 

•'Second.  She  must  prove  that  the  death  of 
her  hnsband  was  wholly  or  partly  caused  b^ 
negligent  on  ttie  part  of  the  railroad  company. 

We  see  no  error  In  the  modiflcatlon.  It  Is 
in  line  with  N.  C.  R.  Co.  v.  Zachary,  supra. 
St,  Louis  R.  R.  Co.  V.  Scale,  supra,  and  L.  & 
N.  B.  Co.  V,  Walkers,  162  Ky.  209,  172  S.  W. 
519. 

[1  •]  Assignment  No.  9  .predicates  error  up- 
on the  refusal  of  the  court  to  give  the  fol- 
lowing instruction: 

"In  arriving  at  the  question  as  to  whether  the 
deceased  at  the  time  of  the  accident  was  doing 
some  work  for  the  defendant  in  furtherance  and 
aid  of  its  interstate  commerce,  it  is  not  sufficient 
that  the  deceased,  during  his  working  hours, 
generally  performed  work  of  that  nature,  but  it 
must  appear  from  a  preponderance  of  the  evi- 
dence that  at  the  particular  time  of  the  accident 
he  was  then  engaged  in  some  work  for  the  de- 
fendant, which  work  was  assisting  the  defend- 
ant in  its  interstate  commerce  business. ' 

We  think  the  requested  instruction  was  too 
narrow,  in  that  it  Ignored  the  condition  that 
defendant  might  have  been  on  his  way  to 
work  or  was  waiting  on  the  grounds  of  the 
company  for  work  to  begin.  In  the  form  re- 
quested It  bad  a  tendency  to  mislead  the 
jury. 

[17]  Assignment  No.  10  Is  directed  to  the 
refusal  of  the  court  to  give  the  following  in- 
struction, leaving  out  the  words  In  italics, 
which  were  Interpolated  by  the  court: 

"If,  therefore,  you  find  that  at  the  time  of 
the  accident  the  deceased  was  not  doing  any 
work  for  the  defendant,  but  was  walking  along 
defendant's  track  for  the  purpose  of  performing 
some  errand  personal  to  himself,  or  for  the  pur- 
pose of  unnecetaarilii  and  unretuonabty  idling 
away  the  time  until  his  working  hours  commenc- 
ed', then  the  deceased  would  not  at  the  time  of 
the  accident  have  been  engaged  is  work  for  the 
defendant  in  furtherance  of  its  interstate  com- 
laerce  husinessi  and  the  plaintUE  would  not  be 
entitled  to  recover  any  verdict  at  your  hands  in 
this  cwmectioB.'' 


The  instruction  as  given  was  fully  as 
strong  as  the  facts  warranted.  We  have' 
looked  in  vain  for  any  evldeuce  that  the  de- 
ceased was  "idling"  away  his  time.  He  was 
either  waiting  for  work  to  begin  or  going  to 
where  he  thought  it  would  begin,  as  a 
prompt  and  Industrious  workman  ought  to 
have  done.  The  term  "idling"  is  so  nearly 
synonymous  vrith  "loafing"  ae  to  be  almost 
a  term  of  reproach,  and  assumes  a  condition 
not  disclosed  by  the  testimony.  That  he 
chose  a  dangerous  place  In  which  to  wait  for 
work  to  begin,  or  chose  a  dangerous  route  to 
his  work,  might  and  would  be  negligent  acts, 
but  they  would  not  necessarily  defeat  a  re- 
covery, If  the  element  of  n^Iigence  by  the 
defendant  was  established.  Given  the  usual 
meaning  of  the  term  used,  and  it  would  sig- 
nify that  deceased  was  a  mere  loafer  upon 
defendant's  grounds.  Used  to  indicate  that 
deceased  was  "passing  away  the  time"  on  the 
tradi,  which  was  evidently  the  sense  in 
which  the  court  construed  the  term  "Idling," 
the  qualification  given  was  proper. 
Assignment  No.  11  is  practically  walved: 
[1 S]  Assignment  No.  12  is  predicated  upon 
a  modlficatioQ  of  an  instruction  asked  by  de- 
fendant as  given  below,  the  words  In  brack- 
ets being  the  diange  interpolated  1^  the 
court: 

"In  arriving  at  the  question  as  to  whether 
the  defendant  was  negligent,  I  instruct  you  that 
as  a  matter  of  law  a  railroad  company  has  the 
right  [and  is  expected]  to  run  its  trains  at  high 
rates  of  speed,  and  unless  there  are  some  [excep- 
tional] circumstances  which  would  cause  a  rea- 
sonah^  prudent  person  to  run  a  train  at  a  low 
rate  ox  speed,  ■  railroad  company  has  the  right 
to  run  its  trains  at  as  high  a  rate  of  speed  as 
it  desires." 

The  Instruction  as  asked  was  technically 
correct,  and  the  modiflcatlon  does  not  alter  it 
In  Buhstance,  and  was  less  likely  to  be  mis- 
leading to  a  jury.  In  addition  to  the  lan- 
guage above  quoted  the  court  added: 

"And  the  rate  of  speed  is  not  of  itself  negli- 
gence, but  it  should  regulate  the  rate  of  speed 
with  due  and  reasonable  regard  to  the  location 
and  circumstances  and  to  the  danger,  if  any, 
which  may  occur  to  the  life  and  limb  of  its 
employes  and  others  who  may  be  Decessarily  or 
lawf  uUy  along  the  tracks ;  and  whether  the  rate 
of  speed  was  negligen<»  under  the  circumstances 
is  a  question  of  fact  for  yon." 

With  this  addition  the  instruction  consti- 
tuted an  admirable  and  template  statement 
of  the  law,  which  deserves  commendation  for 
Its  clearness. 

Assignment  No.  13  relates  to  the  refusal  of 
the  court  to  Instruct  in  substance  that  there 
was  no  evidence  tending  to  show  a  failure  to 
give  proper  warning.  This  branch  of  the 
case  has  been  discussed  and  need  not  be  fur- 
ther considered. 

[19]  Assignment  No.  14  predicates  error 
upon  the  failure  of  the  court  to  give  the  fol- 
lowing requested  Instruction: 

"The  law  says  that  when  one  man  goes  to 
work  for  another  he  assumes,  as  part  of  his  con- 
tract of  employment,  all  of  the  risks  which  are 
ordinarily  incident  to  the  business  in  which  he 
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engages.  In  othu  wordt,  a  lection  labom,  np- 
'on  going  to  work  for  a  railroad  company,  as- 
stimpR  all  of  the  risks  of  being  struck  by  mov- 
ing trains  upon  the  tracks  of  the  railroad  com- 
paoy,  run  in  the  usual  and  ordinary  way,  thU 
being  one  of  the  risks  incident  to  the  business 
in  which  he  engages.  If,  therefore,  you  find 
from  the  evidence  that  plaintiffs  husband  was 
killed  by  a  train  run  over  the  tracks  of  the  rail- 
road company  in  the  usual  and  o:tdinary  way  in 
which  defendant's  trains  were  run,  .then  I  in- 
struct you  that  the  accMent  to  plaintiff's  hus- 
band was  a  result  of  one  of  the  risks  which  he 
assumed  in  fcoing  to  work  as  a  section  laborer, 
and  that  plamtiff  cannot  recover  in  this  action." 

The  instruction  in  a  general  way  states  the 
law,  although  the  statement  that,  If  the  de- 
ceased was  killed  by  a  train  run  over  the 
track  of  the  railroad  compauy  In  the  usual 
and  ordinary  way  which  defendant's  trains 
were  run,  he  would  be  held  to  have  assumed 
the  risk,  is  subject  to  the  criticism  that.  If 
defendant  habitually  neglected  to  give  prop- 
er warning  signals,  or  otherwise  negligently 
managed  its  trains,  the  deceased  would  be 
held  by  such  Instruction  to  have  assumed  the 
risk  of  such  habitual  negligence,  which  Is  not 
the  law,  except  in  those  Instances  where  the 
injured  party  is  shown  to  have  had  previous 
knowledge  of  such  negligent  custom.  Upon 
this  branch  of  the  case  the  court  gave  the  fol- 
lowing instruction,  which  folly  stated  the 
law: 

"The  law  says  that,  when  one  man  goes  to 
work  for  another,  he  assumes  the  risk  of  an  in- 
jury arising  from  the  dangers  naturally  inci- 
dent to  bis  employment,  and  the  risk  oi  those 
extraordinary  dangers,  if  any,  which  are  appar- 
ent or  which  he  knows  and  appreciates,  but  this 
does  not  imply  that  he  also  assumes  those  addi- 
tional risks,  if  any,  arising  by  the  negligent 
act,  if  any,  of  the  master,  after  he  has  entered 
upon  the  performance  of  his  work  and  of  which 
h»  has  no  knowledge  and  by  reasonable  intend-  i 
ment  could  not  be  held  to  have  known.   *   •  * 

"Moreover,  if  the  employ^  voluntarily  contin- 
ues without  complaint  or  objection,  after  knowl- 
edge or-  notice  of  risks  arising  subsequent  to  the 
employment  and  during  the  course  of  the  service, 
by  reason  of  the  employer's  negligence,  or  other- 
wise, under  conditions  by  which  the  employ^ 
is  chargeable  with  an  appreciation  of  the  dan- 
ger, and  where  ordinary  prudence  would  require 
of  him  a  different  course,  the  employ^  takes 
upon  himself  the  responsibility  entailed  by  the 
ruk  he  continues  to  incar,  that  is,  he  assumes 
snch  a  risk.  If  the  accident  in  which  the  de- 
ceased met  his  death  was  the  result  of  a  risk 
deemed  by  the  law  as  stated  to  be  assumed  by 
him,  then  plaintiff  could  not  recover,  and  your 
verdict  should  be  for  the  defendant." 

Assignment  No.  15  is  waived. 

[201  Assignment  No.  16  predicates  error  by 
reason  of  the  court  having  modified  a  request 
for  an  Instruction  as  to  the  contributory  neg- 
ligence of  deceased;  the  modification  being 
indicated  by  the  words  Italicized  in  the  fol- 
lowing quotation: 

"1  instruct  you  as  a  matter  of  lav  that  plain- 
tiff's husband  was  guilty  of  gome  iearee  of  n^- 
ligence  in  walking  on  and  along  the  railroad 
track  without  keeping  a  vigilant  lookout  for  the 
approach  of  trains  by  botii  looking  and  listen- 
ing, as  it  was  his  duty  to  dOw  When  a  person 
walks  along  a  railroad  track  longitudinally,  he 
must  keep  a  constant  lookout  botu  forward  and 
b^ck,  and  exercise  his  faculties  of  dght  and 
hearing  lor  bis  protection." 


The  Instruction  as  ^ven  correctly  states 
the  law,  and  does  not  differ  substantially 
from  the  original  request.  The  court  is  not 
bound  to  give  an  instruction  in  the  language 
of  the  request.  If  the  substance  of  the  request 
is  embodied  In  It  as  given.  In  a  case  of  this 
character,  where  a  rule  obtains  approxUuat- 
Ing  comparative  negligence,  the  degree  of 
negligence  of  each  party  Is  a  factor  that  sug- 
gests Itself  to  the  Judicial  mind,  and  the 
change  made  by  the  presiding  Judge  was  nat< 
ural  under  the  clrcurnstances. 

[21]  The  seventeenth  assignment  predicates 
error  upon  the  modification  of  the  following 
requested  instruction : 

"If  you  find  that  such  negligence  on  the  part 
of  the  plaintiff's  husband  was  the  proximate 
cause  oi  the  accident,  then  plaintiff  would  not 
be  entitled  to  recover  any  damages  from  defend- 
ant." 

For  the  word  "proximate"  the  court  sub- 
stituted "sole"  In  the  above.  It  would  have 
been  better  to  have  given  the  Instruction  as 
requested,  but  the  general  Instruction  of  the 
court  upon  proximate  cause  was  so  full  and 
definite  the  Jury  could  not  have  been  misled. 

[22]  As  to  the  eighteenth  exception,  in 
which  the  court  used  the  word  "sole"  prox- 
imate cause  instead  of  "proximate"  cause, 
the  instruction  was  correct.  Strictly  speak- 
ing, there  cannot  be  two  "proximate"  causes 
for  any  Injury.  Where  two  or  mwe  circum- 
stances, each  Involving  negligence,  combine 
to  produce  an  injury  which,  but  for  all  of 
them,  would  not  have  occurred,  these  circum- 
stances taken  together  are  the  cause  of  the 
injury,  and  therefcMre  constitute  but  one  prox- 
imate cause. 

[23]  Assignment  No.  19  predicates  error 
upon  the  refusal  of  the  court  to  Instruct  the 
Jury  to  disregard  the  evidence  of  plaintiff  as 
to  the  custom  or  practice  of  the  defendant 
to  run  Its  work  train  upon  the  passing  track. 
The  refusal  was  not  error,  as  the  practice* 
was  not  in  the  class  of  these  "customs'* 
which  the  law  requires  to  be  "'Immemorial, 
reasonable  and  certain,"  but  rather  to  a 
practice  so  frequent  that  It  might  have  so 
far  Infiuonced  the  mind  of  deceased  as  to 
cause  him  to  neglect  precautions  for  his  own 
safety,  which  he  otherwise  would  have  tak- 
en, and  ther^y  in  a  sense  have  gone  to  di- 
minish the  degree  of  bis  contributory  negli- 
gence. 

[24]  An  objection  that  may  be  noted  here 
Is  that  there  is  a  material  variance  between 
the  pleadings  and  the  proof  In  the  following 
particulars :  It  is  said  that  the  complaint 
alleges  deceased  was  on  his  way  to  the  de- 
pot when  he  was  struck,  while  the  evidence 
for  plaintiff  tends  to  show  that  deceased  was 
on  his  way  to  his  place  of  work  or  waiting 
on  the  tracks  for  work  to  begin.  The  vari- 
ance was  as  to  a  mere  matter  of  detail,  and 
could  not  have  misled  the  defendant  and  evi- 
dently did  not,  as  no  objection  was  made  to 
the  testimony  upon  this  ground.  Section  07, 
U  O.  L.,  expressly  requires  a  party  clairnlng 
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the  advantage  of  a  Tariauce  to  allege  and 
prore  tJbat  he  has  been  actually  misled 
thereby  to  his  prejudices  We  are  of  the 
opinion  that  a  failure  to  raise  the  question 
of  variance  by  timely  objection  and  In  tho 
manner  Indicated  In  section  97  constitutes  a 
waiver  except  In  those  cases  where  the  evi- 
dence offered  constitutes  an  entire  departure 
from  the  cause  of  action  set  forth  in  the 
complaint,  so  that  to  Ignore  It  would,  In 
effect,  permit  the  plaintiff  to  allege  one 
cause  of  action  and  try  his  case  upon  anoth- 
er  cause  not  alleged.  Section  99,  L.  0.  L. 
Socb  Is  not  the  ease  here. 

Other  objections  to  instructions  of  tlie  court 
are  discussed  In  the  brief,  but  all  of  them 
are  simply  elaborations  of  the  theory  coo- 
tended  for  by  plaintiff,  namely,  that  the 
coart  did  not  correctly  state  and  define  the 
term  "proximate  cause,"  that  there  was  no 
evidence  of  negligence  on  the  iMirt  of  defend- 
ant, and  that  there  was  no  evidence  of  a  fail- 
ure on  the  part  of  defendant  to  give  timely 
warning  signals.  As  to  each  of  these  we  are 
of  the  <4)inlon  that  there  was  evidence  which 
Justified  the  Instruction,  although'  If  tbU 
court  sat  as  a  trier  of  tbe  fact  It  might  dif- 
fer from  the  Jury  as  to  lt.s  weight.  The  ap- 
peal has  been  so  fairly  and  ably  presented 
and  the  questions  raised  so  close  and  dtftt- 
ciilt,  It  would  be  a  pleasure  to  consider  each, 
in  detail,  but  the  length  of  this  opinion,  al- 
ready far  beyond  the  writer's  customary 
limit,  precludes  further  discussion,  although 
each  assignment  has  been  carefully  consid- 
ered. 

Finding  no  reversible  errw,  tba  Jndgmoit 
la  affirmed. 

BURNETT,  BENSON,  and  HARRIS,  JJ., 
concur. 


UNITED  ARTISANS  v.  CRONISE  et  aZ.* 

(Supreme  Court  of  Oregon.    April  16,  1918.) 

1.  Equitt  ^»57— Iitscbance  <^784(2)— Mu- 
tual Benefit  Ihsubancb  —  Change  of 
Beneficiabt— Equity  Maxims. 
The  by-laws  of  a  fraternal  organization  pro- 
vided that  any  member  might  change  the  bene- 
fidary  by  written  request  to  the  secretary  of  his 
assembly  signed  in  the  presence  of  the  local 
secretary  or  two  wltnesKS,  whidi 'request  with 
the  cerUficate  was  to  be  forwarded  to  the  su- 
preme secretary,  who  should  issue  a  new  cer- 
tificate, forward  it  to  the  local  secretary,  to 
go  into  effect  at  noon  on  tbe  date  issued  by  the 
supreme  secretary.  A  member  mailed  written 
request  on  April  2Tth  to  local  secretary,  des- 
ignating his  wife  as  beneflciarv  Instead  of  chil- 
dren by  a  former  marriage.  The  request  should 
have  reached  the  local  secretary  on  tbe  follow- 
ing day,  and  the  supreme  assembly  by  April 
29th,  but  the  local  secretary  did  not  receive  tt 
nntll  May  1st.  and  ft  did  not  reach  the  supreme 
secretary  until  May  3d.  Assured  died  on  May 
2d.  Held,  that  equity  will  consider  that  done 
which  ongfat  to  have  been  done,  and  turn 
beneflctary  wai  entitled  to  recover  on  th«  cer- 
tificate. 


2.  iNsuBANCE  «^»819a)  —  CHAirai  or  Bewe- 

FlMAHr— FbAUD. 

_  In  an  interpleader  suit  to  determine  the  ' 
right  to  receive  the  benefit  on  a  fraternal  cer- 
tificate wherein  the  beneficiary  had  been  chang- 
ed, the  evidence  held  not  to  show  that  such 
change  was  brought  about  by  fraud  and  undue 
mflucnce  by  the  new  beneficiary. 

Department  2.  Appeal  from  Circuit  Court, 
Linn  County ;  William  Galloway,  Judge. 

Suit  of  Interpleader  by  the  United  Arti- 
sans, a  corporation,  against  Elizabeth  F,  Cro- 
nlse  and  others.  From  the  decree,  defendant 
named  appeals.  Reversed. 

This  is  a  suit  of  Interpleader  filed  by  the 
United  Artisan  Lodge,  a  ftvternal  and  benev- 
olent organization,  for  the  purpose  of  deter- 
mining the  ownership  of  the  f 1,900  insarance 
due  upon  tbs  life  of  Harry  H.  Cronlae.  A 
benefit  certificate  for  $2,000  was  first  issued 
to  Mm  by  plaintiff  on  May  4,  1896.  The 
money  was  paid  Into  coart  Tbe  defendant 
BJlzabeth  F.  Cronise  the  surrlvlng  widow  of 
the  Insured,  made  proof  of  loss  and  dfdmed 
the  insurance  money,  and  the  defendants 
HantT'  Kratz  Cnmlsp  and  Mable  Cronise 
Laug^lln,  children  of  Uie  deceased  assured 
by  his  first  wife,  also  claimed  the  Insurance 
money  as  benefldaries  nam^  4n  the  benefit 
certificate,  and  plaintlfl  asked  that  the  court 
determine  the  ownership  thereof.  Defend- 
ant Elizabeth  P.  Cronise  claims  this  money 
upon  the  grounds:  (1)  That  soon  after  the 
marriage  of  Hany  H.  Cronise,  a  contract 
was  entered  Into  wherein  he  promised  and 
agreed  to  make  his  wife,  Elizabeth  F.  Cro- 
nise, beneficiary  of  his  policy  If  she  would 
make  him  benedclary  in  her  policy  of  the 
same  lodge;  that  this  contract  was  carried 
out  by  both  parties  as  agreed;  that  Harry 
H.  Cronise  therefore  became  bound  by  such 
contract,  and  Elizabeth  F.  Cronise  acquired 
a  vested  Interest  in  his  poHcy,  and  therefore 
the  contract  should  be  specifically  enforced 
and  the  money  paid  to  Elizabeth  F.  Cronise. 
(2)  That  where  the  by-laws  require  certain 
things  to  be  done  and  performed  by  the  as- 
sured In  designating  a  change  of  beneficiary 
In  his  policy,  and  the  assured  before  death 
has  performed  each  and  all  of  said  condi- 
tions, but  the  clerical  act  of  making  the 
change  has  not  yet  been  performed  by  the 
Insuring  lodge,. then  equity  will  consider  that 
as  done  which  ought  to  be  done  and  declare 
the  diange  as  having  been  actually  made. 

Harry  Kratz  Cronise  and  Mable  Cronise 
Laughlln,  tbe  defendant  children  by  the  first 
wife,  claim  that  the  change  of  the  beneflelnry 
was  Invalid  and  rely  upon  the  by-laws  which 
state  that  "the  new  benefit  certificate  shall 
go  Into  effect  at  12  o'clock  noon  on  the  date 
Issued  by  the  supreme  secretary,"  and  upon 
the  proposition  that  the  request  of  Harry  H. 
Cronise  to  have  bis  policy  changed  was  not 
acted  upon  by  the  lodge  until  after  his  death. 
The  respondents  deny  that  the  alleged  con- 
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tract  set  np  by  the  appellant  was  ever  made 
or  consunnnated.  They  claim'  the  fond  as 
beneficiaries  under  the  benefit  certificate  out- 
standing at  the  time  of  their  father's  death. 
They  also  allege  and  claim  that  fraud  and 
undue  influence  were  exercised. 
The  by-laws  provide,  In  section  75 : 
"Any  member  may  change  the  beneficiary  or 
beneflciaries  named  in  hia  certificate,  by  return- 
ing hi«  certificate  to  the  secretary  of  his  Eftsem- 
bly  with  a  written  request  to  have  the  certificate 
canceled  and  a  new  certificate  issned,  naming 
Bome  other  person  or  persons  designated  in  sncb 
request,  and  not  excluded  by  the  lawg.  Such 
member  shall  pay  a  fee  of  $1.00  for  the  new 
certificate.  Such  request  must  be  signed  in  the 
presence  of  the  local  secretary  or  a  supreme 
officer  or  a  notary  public  or  two  persons  who 
shall  siga  such  request  as  witnesses.  The  secre- 
tary  shall  send  the  returned  certificate  and  re- 
quest to  the  supreme  secretary,  accompanied  by 
the  fee  of  $1.00.  The  supreme  secretary  shall 
thereupon  issue  a  new  certificate  in  bompliance 
with  such  request  and  forward  it  to  the  secre- 
tary of  the  subordinate  assembly,  to  be  delirer- 
rd  to  the  member.  The  new  benefit  certificate 
flhall  go  into  effect  at  12  o'clock,  noon,  on  the 
date  issued  by  the  supreme  secretary." 

The  trial  court  found  for  the  children  by 
the  first  wife  and  decreed  that  the  mooey  be 
paid  to  them  by  the  clerk  of  the.  court  An 
appeal  Is  taken  therefrom. 

J.  K.  Weatherford,  of  Albany  (Weather- 
ford  &  Weatherford,  of  Albany,  on  the  brief), 
for  appellant  Wm.  Maurice  Hudson,  of 
I'ortland,  for  respondent  United  Artisans.  C. 
E.  Sox,  of  Albany  (Hewitt  &  Sox,  of  Albany, 
on  the  brief),  for  other  respondents. 

BKAN,  J.  (after  stating  the  facts  as  above). 
[1]  We  will  first  consider  the  effect  of  the 
transfer  of  the  benefit  certificate  or  change 
of  beneficiary.  It  appears  without  conflict 
that  Harry  H.  Cronlse  did  make  the  written 
request  on  Thursday,  April  27,  1916,  to  have 
the  certificate  canceled  and  a  new  one  Issued, 
which  he  forwarded  by  mall  upon  the  same 
date  to  his  local  secretary  and  paid  the  fee 
of  one  dollar ;  that  the  request  was  signed  In 
the  presence  of  two  persons  who  signed  as 
witnesses.  The  assured  died  on  May  2,  1916. 
The  request,  as  per  form  printed  on  the  back 
of  the  certificate,  was  In  conformity  with  the 
by-laws.  With  the  certificate  and  fee  it  was 
mailed  at  Lyons.  Or.,  addressed  to  the  sec- 
retary of  the  local  assembly  at  CorvalUs.  In 
due  course  of  the  mall  It  should  have  reached 
Corvallls  on  April  27th,  the  date  of  its  mail- 
ing, and  have  been  delivered  not  later  than 
the  morning  of  April  2Sth,  on  which  day  it 
should  have  been  forwarded  to  the  supreme 
assembly  at  Portland  and  acted  npoo  by 
April  29th  of  that  year.  The  local  secretary 
states  Oiat  he  did  not  get  this  certificate  un- 
til May  1st;  that  h^ forwarded  it  as  request- 
ed on  Hay  2d.  It  appears  that  he  was  busy 
with  other  matters  at  that  time.  The  same 
was  received  by  the  supreme  lodge  in  Port- 
land and  a  new  certificate  Issued  on  May  3d, 
naming  Elizabeth  F,  Cronlse  as  benefldary 
therein. 


It  must  be  conceded  that  the  assured,  Har- 
ry H.  Gronise,  did  all  in  his  power  and  all 
that  the  by-laws  of  the  order  required  him  to 
do  in  order  to  change  the  beneficiary.  This 
was  done  in  ample  time  so  that  In  the  ordi- 
nary course  of  business  the  requested  change 
could  have  been  made,  and  his  wife,  Eliza- 
beth F.  Cronlse,  substituted  as  beneficiary  Id 
the  benefit  certificate  before  the  time  of  his 
demise. 

When  the  assured  has  pursued  the  course 
prescribed  by  the  laws  of  the  association 
and  has  done  all  that  he  can  possibly  do  to 
change  the  beneficiary,  and  a  sufficient  time 
has  elapsed  for  a  new  certlQcate  to  be  issued 
In  the  ordinary  course  of  business,  but  be- 
fore the  new  certificate  is  actually  issued  he 
dies,  a  court  of  equity  will  consider  that 
done  which  ought  to  have  been  done  and  act 
as  though  the  new  certificate  had  been  Issued 
before  the  death  of  the  assured.  Nothing 
done  by  the  society  after  the  death  of  the 
member  can  affect  the  right  of  a  beneficiary. 
14  R.  C.  L.  §  556,  p.  1392 ;  19  Cyc.  133(b) :  1 
Bacon,  Ben.  Soc.,  etc..  {  309;  Independent 
Foresters  v.  Kellher.  .36  Or.  501.  507.  59  Pac. 
324.  1109,  60  Pac.  563,  78  Am.  St.  Rep.  785; 
Stringham  v.  Dillon,  42  Or.  63,  70,  69  Pac. 
1(^0;  Supreme  Conclave,  Royal  AdelphIa,  v. 
Cappella  (C.  C.)  41  Fed.  1.  This  latter  case 
Is  the  leading  one  around  which  many  opin- 
ions center.  See,  also,  Jory  y.  Sup.  Council, 
105  Cal.  20.  38  Pac.  024,  26  L.  R.  A.  7aS,  45 
Am.  St.  Rep.  17;  I^ahey  v.  Lahey,  174  N.  T. 
146.  66  N.  E.  670.  61  L.  R.  A.  791."  95  Am.  St 
Rep.  554;  Volgt  v.  Kersten,  164  III.  314,  4r) 
N.  E.  t»3,  645;  Marsh  v.  S.  C.  A.  Legion  of 
Honor,  149  Mass.  612.  21  N.  E.  1070.  1072,  4 
L.  B.  A.  382 ;  Modem  Brotherhood  of  Amer- 
ica T.  Matkovltch,  66  Ind.  App.  S,  104  N.  E. 
797;  Isgrlgg  v.  Schooley.  125  Ind.  91,  25  X. 
E.  151,  153 ;  Wintergerst  v.  Court  of  Honor, 
185  Mo.  App.  373,  170  S.  W.  352.  In  Inde- 
pendent Foresters  v.  Kellher,  supra,  It  Is 
stated  that  the  general  rale  that  In  order  to 
make  a  change  of  the  beneficiary  In  such  a 
benefit  certificate  the  Insnred  Is  bound  to 
make  such  change  in  the  manner  pointed  out 
In  the  policy  and  by-laws  of  the  association 
is  subject  to  three  exceptions,  the  third  of 
which  is  as  follows: 

"If  the  asflured  has  pursued  the  course  point- 
ed out  by  the  laws  of  the  association,  and  has 
done  all  in  his  power  to  change  the  benefleiar)-, 
but.  before  the  new  certificate  is  actually  is- 
sued, be  dies,  a  court  of  equity  will  decree  that 
to  be  dona  which  ought  to  he  done,  and  act  as 
tboi^h  the  certificate  had  been  issued.** 

The  case  at  bar  comes  squarely  within 
this  exception.  The  rule  is  also  stated  to  the 
same  effect  in  14  R.  C.  L.  p.  1392,  $  656 : 

"While  it  is  trae  as  a  general  rule,  as  stated 
in  the  preceding  paragraph,  that  a  .change  in 
beneficiaries  cannot  be  made  except  by  a  sub- 
atantiol  compliance  with  the  regulatioiu  of  the 
society,  yet  courts  of  equity  recognize  excep- 
tions to  this  general  principle.  Equity  does  not 
demand  impossible  things,  and  will  consider  as 
d<me  that  whidi  shoold  have  been  done,  and, 
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when  a  member  faas  complied  with  all  the  re- 
QDirements  of  the  rales  for  tbe  parpose  of  mnk- 
ing  a  substitutioD  of  beneficiaries  withia  liia 
power,  he  has  done  all  that  a  conrt  of  equity 
demaada." 

There  was  a  strict  compliance  on  the  part 
of  the  member  with  all  the  requirements  of 
the  rules  of  tbe  assembly  directing  the  mau- 
ner  of  making  a  change  of  the  recipient  of 
the  benevolent  fund.  MrsL  Oronlse  was  a 
competent  benefldary  to  be  named.  rHiere 
are  no  counter  equities  for  us  to  consider. 
In  order  to  effect  such  a  change  It  is  for  the 
member  to  file  the  request  with  the  secretary 
of  his  assembly  and  return  to  him  the  old 
certificate  with  the  fee  of  $1.  This  the  mem- 
ber did,  and  the  same  was  received  by  the 
secretary  the  day  before  the  death  of  the 
insured.  He  was  not  required  to  send  the 
application  to  the  head  office,  as  Is  some- 
times the  case.  Xotblng  remained  for  the  lu- 
Fured  to  do  to  effect  the  desired  change. 
The  issuance  of  the  new  certificate  was  a 
ministerial  act  Sup.  Ct  I.  O.  F.  t.  Frlae, 
1S3  Mich.  186,  ISO  N.  W.  110. 

Prior  to  the  death  of  the  member  the  bene- 
ficiary named  in  the  certiHcate  had  no  vested 
interest  In  It.  Up  to  that  time  the  assured 
had  the  privilege  of  changing  his  designation 
of  boiefldary  at  will,  even  against  the  con- 
sent of  such  beneficiary.  Sup.  Conclave,  Boy- 
al  Adelphla,  v.  Cappella,  snpra.  That  the 
request  for  the  change  was  made  In  conformi- 
ty witb  tbe  requirements  of  the  order  Is  evi- 
denced by  the  fact  that  a  new  certificate  was 
actually  Issued  1^  the  regular  officer  of  the 
fcnpreme  assemUy  on  May  3,  1916^  before  the 
(1«itb  of  the  assured  was  known  to  them.  It 
Is  contended,  howev^,  that,  as  the  by-laws 
of  the  assembly  specify  that  when  muh  a 
duinge  is  made  the  new  certificate  shall  take 
effect  at  12  o'clock  m.  of  the  day  upon 
whidi  the  certificate  is  issued,  the  rule  an- 
nounced In  the  above  auth<»1tieB  is  not  appli- 
cable. If  we  alionld  a^ly  the  principle  that 
equity  win  decree  that  to  be  done  whidi  ought 
to  have  been  done  and  consider  tbe  new  cer^ 
tiflcate  as  issued  prior  to  the  death  of  the  as- 
sured, say  on  the  SOth  day  of  April,  1910,  tbea 
It  would  ftrilow  that  the  same  took  effect  at  12 
o'clodk  m.  of  tliat  day.  In  other  words,  "Oie 
gmter  includes  ttie  less."  Hie  mandate 
that  the  certificate  he  deemed  to  have  been 
Issued  and  delivered  at  the  time  when,  in  the 
natural  course  of  things,  It  should  have  been 
issued,  is  for  the  veiy  purpose  of  giving  effect 
to  the  instmmait  at  that  time.  A  minor 
detail  dionld  not  ttiwart  the  main  purpose  of 
on  h<mest  endeavor  to  change  tbe  beneficiary. 
Lnhrs  T.  Luhrs,  123  X.  Y.  887,  26  N.  R  388, 
0L.R.A.634,2OAm.  StBep.754;  Bishop  T. 
Grand  Lodge,  112  N.  Y.  627,  20  N.  B.  662. 
It  is  held  that  a  substantial  ctHupUance  with 
the  rules  and  regnlatlons  of  such  a  society 
will  suffice  to  change  the  name  ot  the  benefl- 
dary. McGowan  v.  Sup.  Ct  I.  O.  104 
Wis.  178,  80  N.  W.  OOS. 

'Bm  by-laws  of  an  assodatlon  like  the 


United  Artisans  are  made  for  the  special 
protection  of  the  society.  When  the  assoda- 
tlon deposited  In  court  the  $1,900  due  upon 
the  benefit  certificate,  its  rights  were  fully 
protected.  A  slightly  dlfferoit  qneaticm  Is 
raised  where  the  Interests  of  such  a  benev- 
olent insurer  are  Involved.  We  have  examin- 
ed the  authorities  dted  by  the  learned  coun- 
sel for  respondents  not  referred  to  above. 
For  the  most  part  they  relate  to  cases  which 
come  within  the  general  rule  and  not  within 
the  exception  noted  herein.  We  find  no  ex- 
pression of  (^lulon  contrary  to  tbe  prindple 
invoked  embodied  in  the  exertion  to  the 
general  rule.  The  qnestlon  Is  usually  one  of 
application.  Where  tie  facts  are  like  or  of 
similar  Import  to  those  In  the  case  at  bar, 
we  find  no  refusal  to  apply  the  equitable 
rule. 

[2]  It  is  claimed  l^  the  defendants  who 
are  the  stepchildren  of  Elizabeth  F.  Cronise 
that  the  wife  and  stepmother  exercised  fraud 
and  undue  Influence  to  obtain  the  cbange  of 
llie  benefit  certificate  in  her  favor.  A  careful 
analysis  of  the  eridence  tells  to  discover  a 
fiubstantiatlon  of  the  claim.  The  decedent, 
liarry  H,  enmlse,  and  Elizabeth  F.  Cronise, 
were  married  In  1008.  Both  had  children  by 
a  former  marriage.  Mr.  Cronise  was  usually 
employed  by  a  railroad  company.  For  some 
time  prior  to  liis  last  illness  he  was  ticket 
agent  for  tlie  Gorvallls  &  E<astem  Railway 
Company  at  Lyras,  Or.  Neces^ty  compelled 
him  to  be  away  from  the  home  whldi  was 
owned  by  Mrs.  Cronise  at  Albany.  For 
months  and  sometimes  for  a  yeur  or  two  she 
would  be  with  her  husband,  making  a  some- 
what temporary  home  vrith  htm  and  boarding 
at  hotels.  At  other  times  she  would  remain 
at  Albany,  where  the  husband  usually  re- 
turned at  tbe  end  ct  the  week.  When  he  was 
sufferiiq;  with  his  last  ailment,  Mrs.  Cronise 
went  to  Iffma  and  cared  for  him  and  also 
transacted  the  business  in  bis  stead  for  tbe 
railroad  comiiany.  While  the  testimony 
shows  that  the  pwition  of  a  stq;>moOier  may 
diflHer  from  that  ct  an  own  parent,  it  plainly 
indicates  that  at  all  times  Mrs.  Cronise  was 
a  dutiful  and  affectionate  wife  and  was  so 
esteemed  by  her  husband.  The  change  made 
in  tbe  certificate  was  a  natural  and  proper 
on&  Mrs.  Cronise  had  some  time  prior  there- 
to made  provision  for  her  husband  to  be  the 
redplmt  of  a  like  bounty  in  the  event  of  her 
death  taking  place  first  At  the  time  of  tbe 
transfer,  Harry  H.  Cronise  was  perfectly 
capable  of  transacting  any  business.  He  was 
a  ccMnpetoit,  e^erienced  man  of  affairs  and 
fully  understood  the  matter  and  intended  to 
make  the  change  in  tbe  Instrument  Our 
view  upon  the*  question  of  the  change  of  the 
benefldary  raiders  It  unnecessary  to  consider 
the  otber  dalms  made  hy  the  widow.  It 
follows  that  the  decree  of  the  lower  court 
must  be  reversed  and  one  entered  here  de- 
claring Mrs.  Elisabeth  F.  Cronise  the  bene- 
fldary named  In  the  benefit  certificate  Issoed 
to  Harry  H.  Cronise  and  entitled  to  the  sum 
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of  money  due  thereon  which  was  deposited 
In  the  lower  court  by  the  beaevolent  socie^. 
It  is  BO  ordffled. 

McBRIDE,  C.  J.,  and  HARRIS  bM  Ho- 
CAMANT,  JJ.,  concur. 


TYL£R  et  «L  T.  BIER  et  al. 

(Supreme  Court  of  Oregon.    April  16,  1918.) 

1.  ApPEAI,  AMD  EbBOB  «S3907(1)  —  PbESTJMP- 
TIONS. 

In  the  absence  from  the  record  of  any  of 
the  evidence,  it  must  be  assumed  that  there  was 
evidence  to  support  the  finding. 

2.  Wills  €=>439 — Construction— Intent. 

In  the  conBtruction  of  a  will,  the  purimse 
ie  to  discover  the  intention  of  tiie  testator. 

3.  Life  Estates  ©s^lG— Obligations  to  Pat 

MOBTGAGE. 

Vndcr  will  devising  all  of  estate  to  the  wife, 
providing  that  on  her  death  one  half  should  go 
to  her  relatives  and  half  to  the  relatives  of  the 
testator,  the  wife  was  a  life  tenant,  and  under 
no  oblifiation  to  pay  ofF  the  principal  of  a  mort- 
gage, even  to  prevent  foreclosure  sale. 

4.  Life  Estates  <@=>16  —  Mobtoaoes  —  Fat- 
ment  by  Life  Tenant. 

When  a  life  tenant  pays  an  incnmbrance 
with  her  money,  she  may  call  on  the  remainder- 
men for  coQtribation,  and  has  a  lien  on  the 
property  for  the  amount  of  the  principal,  but 
she  must  personally  pay  the  interest,  at  least 
to  the  extent  of  the  income  or  rental  value  of 
the  property. 

5.  Life  Estates  «=»16  —  Mobtqages  —  Pat- 
uent  by  Life  Tenant. 

Where  a  life  tenant  paid  the  principal  of 
a  mortgage  out  of  her  fndividoal  estate,  the 
remaindermen  should  not  be  required  to  pay 
interest  on  the  mortgage,  since  the  payment  of 
the  interest  tended  to  redu«  their  estate. 

IX^rtment  2.  Appeal  from  Circuit  Oonrt, 
Marlon  County;  WllUam  Galloway,  Judge. 

Action  by  Mrs.  L<miaa  Forstner  against 
John  Bier,  tala  wife  and  others,  wherein, 
on  Uw  deadi  of  plaintifT,  Paul  F.  Tyler  and 
others  were  substituted  as  plaintiflh.  Judg- 
ui«it  tor  plaintiffs  In  part,  and  def^dants 
appeal.   Judgment  modified  and  affirmed. 

This  Is  a  suit  to  quiet  title  to  certain  real 
property.  The  'record  for  our  examination 
consists  of  the  findings  of  fact,  conclusions  of 
law,  and  decree.  No  record  of  the  evidence 
Is  brought  up.  In  so  far  as  any  fact  Is 
'ontroverted  we  are  governed  by  the  find- 
ings made  by  the  lower  court.  From  the 
brief  of  plaintiffs  we  take  the  following  state- 
ment of  the  case:  During  hia  lifetime  Ben- 
jamin Forstner  owned  a  fractional  part  of 
lots  2  and  3  in  block  49  In  the  city  of  Sa- 
lem, Oc,  located  on  the  west  side  of  Com- 
niercfal  street  between  Court  and  Cliemeke- 
ta  streets.  He  died  on  February  27, 1807,  leav- 
ing a  widow,  Louisa  Forstner.  Sophia  Bier 
and  Rosa  Kell  are  his  other  heirs  at  law. 
In  April,  1890,  Benjamin  Forstner  made  a 
will,  the  substance  of  which  la  as  follows: 

"I,  Bbojamin  Fontner,  of  the  city  of  Salon, 
beine  of  sound  mind  and  memory,  do  by  these 
presents  make  this  my  last  will  and  testament, 


and  give  and  bequeath  all  my  estate,  real  and 
personal,  of  which  I  may  die  seised  and  poe* 

sessed,  after  paying  my  funeral  expenses  and 
just  debts,  to  my  wife  Louisa  Forstner,  and 
hereby  appoint  her  executrix  of  this  my  last 
will  and  testament,  without  bonds. 

"Provided,  however,  at  her  death  one  half  at 
all  property,  real  and  personal,  shall  go  to  hvr 
relatives  and  half  to  mine. 

"In  testimony  whereof.  I  have  hereunto  s«l>- 
scribed  by  name  and  affixed  my  seal  this  23d 
day  of  April.  1806. 

"[Signed]   Ben  Forstner." 

Soon  after  his  death  his  will  was  regu- 
larly probated  in  Marion  county.  His  wife 
liad  charge  of  the  administration  as  executrix 
In  accordance  with  its  provisions.  After  the 
completlOTi  of  the  administration,  which  was 
about  August,  1899,  Mrs.  Forstner  continued 
in  the  possession  of  the  property,  renting 
the  major  portion  of  It,  and  for  at  least  a 
portion  of  the  time  her  home  was  establish- 
ed in  one  of  Its  apartments.  At  the  time  of 
her  husband's  death  this  property  was  in- 
cumbered by  a  mortgage  amounting  to  about 
$3,500.  Mrs.  Forstner  understood  that  the 
property  was  hers  under  the  provisions  of  her 
husband's  will,  and  presumed  that  she  had  a 
right  to  incumlwr  it  or  to  dispose  of  it  and 
convey  a  satisfactory  title.  Acting  upon 
this  understanding,  she  paid  off  the  mort- 
gage mentioaied,  tx>rrowed  from  Ladd  & 
Bush,  bankers,  about  the  same  amount,  and 
secured  her  note  by  a  mortgage  upon  this 
property.  This  mortgage  was  paid  off  by 
Mrs.  Forstner.  In  the  early  part  of  1916 
she  concluded  that  she  would  dispose  of  this 
property  If  a  satisfactory  price  could  be 
obtained,  and  place  the  money  at  interest,  as 
her  health  was  rapidly  failing  her  and  the 
responsibility  of  caring  for  the  property  was 
too  great.  Then  for  the  first  time  she  was 
brought  to  the  realization  that  her  title  to 
the  property  was  possibly  only  a  life  estate. 
Thinking  that  a  suit  to  quiet  title  might  rem- 
edy any  objection  which  otherwise  could  be 
urged,  she  Instituted  such  proceedings  In 
February,  1919.  The  heirs  of  Benjamin 
Forstner,  who  are  the  appellants  herein,  and 
the  heirs  of  Mrs.  Forstner,  were  made  par- 
ties defendant.  Default  was  had  as  to  her 
heirs.  The  defendants  Sophia  Bier  and  Rosa 
Kell  here  alone  appeared.  They  claim  an 
Interest  in  the  property  under  the  provisions 
of  Benjamin  Forstner's  will.  The  plaintiff 
Mrs.  Forstner  insisted  upon  a  lien  on  the 
interest  of  Sophia  Bier  and  Rosa  Eeil  be- 
cause she  paid  the  mortgage  which  was  on 
the  property  at  her  husband's  death.  The 
decree  appealed  from  determined  Mrs.  Forst- 
ner to  be  the  owner  in  fee  simple  of  a  one- 
half  Interest  In  the  real  premises  described 
In  the  complaint,  and  defendants  Sophia 
Bier  and  Rosa  Kell  the  owners  In  fee  simple 
of  one-half  of  the  real  premises,  subject  to 
the  life  estate  of  plaintiff  Louisa  Forstner, 
and  subject  to  a  lien  in  her  favor  for  the 
amount  of  $3,600,  together  with  Interest  therfr 
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on  at  the  rate  of  6  per  cent  per  annum  from 
October  14,  1899.  On  Norember  11,  1917, 
Ure.  Louisa  Forstner  died,  and  the  parties 
now  appearing  as  re^oBdents  were  sabstt- 
tnted  at  the  request  ot  the  necotor  of  Louisa 
Foratner's  estate. 

George  W.  Denman  and  Arthnr  Olarke. 
both  of  Corrallls  (HcFadden  ft  Glarke„  of 
Gorrallls,  on  the  brief),  for  appellants.  Guy 
O.  Smith,  of  Salem  (Smith  &  Shields,  of  Sa- 
lem, on  the  brief),  tor  reqwndents. 

BEANj  J.  (after  stating  the  facts  as 
above).  Sophia  Bier  and  Bosa  Keil  appeal 
from  that  portioD  of  the  decree  Impressing  a 
lien  upon  their  share  of  the  real  estate  for 
the  amount  of  the  mortgage  and  interest  by 
reason  of  Mrs.  Forstner,  now  deceased,  bav- 
tng  paid  the  same,  and  contend :  (1)  That 
according  to  the  terms  of  tha  will  Mrs.  Forst- 
ner as  the  life  tenant  should  have  paid  all 
the  debts  against  the  estate  of  the  testator, 
Benjamin  Forstner,  before  she  would  have 
been  entitled  to  the  real  property;  and  (2) 
that  In  any  event  they  ^ould  pay  only  one- 
half  of  the  principal  of  the  mortgage  debt, 
and  that  the  Interest  should  be  deemed  to 
have  been  liquidated  from  the  rents  and 
profits  of  the  premises.  FlalntifTs  concede 
that  their  share  of  the  real  property  should 
bear  one-halt  of  the  burden  of  the  prlndpal 
debt,  hut  submit  that  the  record  does  not  au- 
tborize  a  finding  that  there  was  an  income 
from  the  property  with  which  the  life  tenant 
could  pay  the  Interest  on  the  mortgage. 

[1]  After  hearing  all  the  evidence,  a  rec- 
ord of  which  it  is  stated  by  counsel  was  not 
presemd  so  as  to  enable  defendants  to  pre- 
sent die  same  to  this  court,  tike  trial  court 
found  as  to  the  first  preposition  sqbmltted 
defendants  that  at  the  time  of  the  death 
of  Benjamin  Forstner  there  was  an  Incum- 
brance against  the  real  premises  In  the  way 
of  a  mortgage  In  favor  of  Mary  Payton  In 
the  amonnt  of  f3,000  and  snhsequent  to  bis 
death,  to  wit,  on  October  14,  1899,  plaintiff 
berelSf  throng  her  own  efforts  and  with  her 
own  tends,  released,  paid,  and  discharged 
tbe  said  mortgage.  As  the  record  comes  to 
us  it  must  be  assamed  that  tbwe  was  evi- 
dence supporting  the  finding,  and  that  the 
mor^ge  debt  was  not  liquidated  with  other 
funds  belonging  to  the  estate  of  Boijamln 
Forstner,  deceased,  as  claimed  by  plaintiffs. 

[2-4]  It  is  an  undisputed  rule  that  in  the 
construction  of  a  will  the  purpose  is  to  dis- 
cover the  Intention  of  the  testator.  Kaser  v. 
Kaser,  68  Or.  158,  137  Pae.  187;  Boelf's 
Cousins  V.  White,  71?  Or.  M9.  561,  147  Pac. 
7S3.  While  the  will  In  question  Is  couched  In 
very  general  terms  It  clearly  appears  there- 
from  that  the  testator  desired  that  his  wid- 
ow Should  hold  the  property,  both  real  and 
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personal,  during  her  life  and  enjoy  the  use 
thereof  for  her  maintenance.  Any  question 
In  regard  to  her  power  to  alienate  any  part 
thereof  Is  eliminated  by  her  deatb.  It  does 
:  not  appear  that  Mr.  Forstner  willed  that  his 
wife  should  be  required  to  pay  any  incum- 
brance on  the  real  estate  from  her  separate 
estate  or  by  her  own  efforts.  If  she  did  so 
from  the  other  funds  or  proper^  of  the  es- 
tate, under  the  terms  of  the  will  ordinarily 
it  would  only  change  the  form  ol  the  prop- 
erty, and  would  not  affect  the  reversioners  or 
remaindermen.  We  therefore  hold  that  ac- 
cording to  the  will  it  was  not  compulsory  for 
Mrs.  Forstner  to  satisfy  the  mortgage.  Be- 
ing a  life  tenant,  she  was  under  no  obliga- 
tion to  pay  off  the  princtpal  of  the  incum- 
brance even  to  prevent  a  fbreclosore  sale. 
Wb^  she  did  so  with  her  own  mone^  she 
was  entitled  to  call  up<ni  the  remaindermen 
or  reversioners  for  contribution,  and  to  a 
lien  on  the  property  for  the  amount  of  the 
principal  so  paid.  16  Cyc.  685,  686 ;  Moore 
V.  Simonson,  27  Or.  117,  127,  89  Pac.  1105; 
Tlndall  T.  Peterson.  71  Neb.  100,  98  N.  W. 
688.  There  are  exceptions  to  such  a  rule, 
but  they  are  not  appllcaUe  to  the  present 
case.  It  is  tbe  duty  of  such  a  life  tenant, 
however,  to  pay  the  interest  on  the 'incum- 
brance, at  least  to  the  extent  of  the  Income 
or  rental  value  of  the  property,  and  of  the 
remainderman  to  pay  Qie  prlncipai,  10  Cyc. 
634  (12);  Moore  v.  Simonson,  supra;  Damm 
V.  Damm,  109  Mich.  619,  67  W.  984,  63 
Am.  St.  Bep.  609.. 

[5]  It  appears  that  the  real  property  is 
situate  in  the  business  portion  of  the  capi- 
tal dty,  and  the  greater  part  of  it  was  i^s- 
ed  by  Mrs.  Forstner,  who  received  the  rents. 
This  is  not  controverted  in  piaint-Iff's  briefs. 
The  payment  of  the  Interest  would  tend  to 
decrease  the  amount  of  property  to  be  left  to 
the  remaindermen  under  the  terms  of  the 
will.  In  equity  the  Interest  on  the  principal 
of  the  mortgage  debt,  during  the  incumbency 
of  the  premises  by  the  life  tenant,  Mrs. 
Forstner,  should  not  now  be  paid  by  either 
set  of  remaindermen.  The  decree  of  the  tri- 
al court  will  therefore  be  modified  so  that 
the  share  of  defendants  Sophia  Bier  and 
Bosa  Kell  will  be  subjected  to  a  lien  thereon 
for  one-half  of  the  principal  of  the  mortgage 
debt,  or  $1,750,  with  Interest  thereon  at  the 
rate  of  6  per  cent,  per  annum  from  Novem- 
ber 11,  1917,  the  date  of  Mrs.  Forstner's 
death.  In  other  respects  the  decree  Is  af- 
firmed. The  plaintiffs  and  defendants  wilt 
be  required  to  pay  their  own  costs;  it  being 
for  the  mutual  benefit  of  all  the  parties  to 
this  suit  that  the  questions  involved  be  de- 
termined. 

McBBIDE,  a  J.,  and  MOOBB  and  Mc- 
CAMANT,  JJ.,  concur. 
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OREGON  HOMD  BUILDERS  T.  EISMAN 
et  al.  • 

<SDpreina  Coart  of  Oregon.    April  ^  1918.) 

1.  BOTIKDABIEB  «39lO  —  DBSCBIFTIDN  —  KB- 
COBDBD  Plat— AtFIDAVIT  and  GEBTmCAU!. 

A  surveyor's  affidavit  and  certificate  at- 
tached to  and  made  a  part  of  a  plat  of  a  city 
addition  when  filed  for  record  should  be  regard- 
ed as  incorporated  in  the  description  of  out- 
bonndariea  in  the  tract  platted. 

2.  BouNDABiES  ^=>48(2)— Desobsptiom— Bk- 
COBDED  Plat— Monuments.  ' 

A  recorded  plat  of  a  city  addition  which 
makes  tho  boundary  lines  of  lots  therein  coin- 
cident with  the  surveyed  line  of  railroad  right 
of  way  recognizes  the  way  as  a  monument  de- 
termining  the  lot  lines  contiguous  thereto. 
,  8.  Pleading  <S=>214(2,  4)— Admissioit  by  De- 

UUBBER. 

A  demurrer  admits  all  averments  of  fact 
veU  pleaded,  and  any  reasonable  and  proper  in- 
ference deducible  therefrom. 
4.  BouNDABiEs   ^=»3(3)— Debcbiption— Loth 
Adjoining  Railroad — Mistake  in  Subvet. 

Since,  by  L.  O.  L.  {  878,  subd.  2,  and  other- 
wise, the  rule  is  that  monuments  govern  meas- 
urements, where  a  survey  of  a  plat  of  a  city 
addition  adjoining  a  railroad  overlapped  the 
line  of  the  railroad's  right  of  way  by  reason  of 
a  surveyor's  mistake  in  assuming  that  the  track 
occupied  the  center  Hoe  of  the  original  survey 
of  the  right  of  way,  the  surveyor's  notations  on 
the  map  must  yield  to  the  boundary  of  the  rail- 
road company's  easement,  -  and  lota  conveyed  in 
such  addition  adjoining  the  railroad  right  of 
way  will  be  bounded  accordingly  in  construing 
the  deed. 

In  banc.  Appeal  tiam  Circuit  Court,  Mnlt- 
Domah  County;  John  P.  Kavanangh,  Judge. 

Action  by  '  the  Oregon  Home  Builders 
against  George  P.  Elsman  and  others.  From 
a  Judgment  for  defendants  on  sustaining  de- 
murrers to  the  complaint,  plaintiff  appeals. 
Affirmed. 

This  as  an  actl<m  to  recover  damages  for 
an  alleged  breach  of  the  covenants  of  seisin 
and  of  warranty  In  a  conveyance  of  real 
property.  The  complaint  aubetantially  al- 
leges: 

That  the  plaintiff,  the  Oregon  Home  Bnlid- 
ers,  and  the  defendant  the  Co-operative  Real- 
ty Company,  are  and  at  all  the  times  stated 
were  respectively  Oregon  corporations.  That 
on  March  17,  1909,  a  plat  of  KuUman's  addi- 
tion to  the  city  of  Portland  was  duly  made 
and  recorded.  That  the  grantors  and  grantee 
in  a  deed  hereinafter  mentioned  relied  upon 
such  plat  and  the  surveyor's  certificate  which 
was  a  part  thereof,  as  l>cing  In  all  respects 
accurate.  That  the  map  and  attestation  are 
incorrect  In  that  they  represent  the  main 
track  of  the  Oregon-Washington  Railway  & 
Navigation  Company  to  be  In  the  center  of 
the  right  of  way  of  that  company,  adjoiuing 
the  real  property  described  in  such  deed, 
whereas  the  middle  line  of  such  track,  as  laid 
In  the  year  1909,  opposite  the  easterly  bound- 
ary of  lot  6  of  that  addition  is  2.68  feet  sonth 
of  the  center  of  such  right  of  way,  thence 
following  a  curved  line  from  the  easterly 
boundary  of  that  lot  to  the  westerly  bound- 


ary of  lot  No.  1  In  that  addition,  to  a  point 
which  is  4.22  feet  south  of  the  center  of  such 
right  of  way,  giving  also  the  respective  dis- 
tances from  the  easterly  boundaries  of  lots 
Nos.  2,  3,  4,  and  5  to-the  middle  of  such  rights 
of  way.  Tiiat  on  April  23,  1915,  the  defend- 
ants George  P.  EJisman,  Louise  C,  his  wife, 
and  the  Co-operative  Realty  Company,  being 
the  owners  In  fee  of  the  real  property  In 
Multnomah  county,  Or.,  hereinafter  specified, 
executed  a  deed  wherein  the  premises  were 
described  as  follows: 

"Lots  one  (1),  two  (2), 'three  (3),  foor  (4), 
five  (5),  and  six  (6)  of  Kullman's  addition  to 
the  city  of  Portland,  in  said  county  and  state, 
together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  be- 
longing or  in  any  wise  appertaining." 

This  conveyance  contained  coveuants  to  the 
effect  that  the  grantors  were  lawfully  seised 
in  fee  simple  of  the  premises,  and  had  a  val- 
id right  to  convey  the  same.  That  the  lots 
were  free  and  clear  of  all  incumbrances,  ex- 
cept a  specified  mortgage  and  liens  for  public 
improvements,  which  liabilities  the  grantee 
assumed  and  agreed  to  pay,  and  that  the  gran- 
tors, their  heirs,  assigns,  etc.,  would  warrant 
and  forever  defend  such  premises  against 
the  lawful  claims  of  all  persons  whomsoever, 
except  those  claiming  under  such  liens.  That 
at  the  time  the  deed  was  executed,  the  de- 
fendants were  seized  In  fee  of  only  parts  of 
such  lots  which  are  indicated  upon  the  plat. 
Exhibit  C,  as  follows: 

"Beginning  at  the  initial  point  described  in 
said  Exhibit  C,  'thence  east,  tracing  the  south 
tine  of  Broadway  street,  290.37  feet:  thence 
south,  at  right  angles  to  said  line  last  described, 
32.52  feet  to  a  point  on  the  nortb  line  of  the 
O.  W.  R.  &  N.  Company's  right  of  way  (the 
said  O.  W.  R.  A  N.  Co.  being  the  successor  to 
the  said  Oregon  Railway  &  Navigation  Com- 
pany), said  point  being  50  feet  northerly  from 
the  center  of  the  main  railroad  track  of  the  said 
right  of  way  as  the  same  was  staked,  located 
and  laid  npon  the  ground  on  and  prior  to  the 
year  1885  or  thereabouts;  thence  westerly  on 
a  curve  at  all  points  50  feet  distant  from  the 
center  of  the  said  railroad  trade  as  the  same 
was  staked,  located  and  laid  upon  the  ground 
about  1SS5,  as  aforesaid,  to  a  point  on  the 
east  line  of  East  Thirty-Third  street,  76.18 
feet  south  of  the  beginning  point;  thence  north, 
tracing  the  east  line  of  East  Thirty-Third 
street,  76.18  feet  to  the  place  of  beginung." 

That  on  April  23, 1914,  the  defendants  were 
not,  nor  was  either  of  them,  the  owner  of  all 
the  real  property  described  in  their  deed,  nor 
have  they  or  either  of  them  since  acquired 
the  title  to  any  part  .of  the  land,  in  addition 
to  the  premises  last  hereinbefore  described, 
and  that  neither  of  them  was  then  or  there- 
after seised  In  fee  or  otherwise  of  that  part 
of  such  lots  described  as  follows: 

"Beginning  at  a  point  on  tlie  easterly  line 
of  said  lot  6,  Sfts  feet  distant  from  and  north 
of  the  center  of  the  main  track  of  said  railroad 
as  the  same  was  staked,  located  and  laid  npon 
the  ground  on  and  prior  to  the  year  1885,  or 
thereabouts;  thence  westerly  on  a  curve  paral- 
lel to  said  center  of  said  track  at  all  points  50 
feet  distant  therefrom  to  the  east  line  of  East 
Thirty-Third  street;  thence  south  approximate- 
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ly  4.22  feet ;  thence  easterly  on  a  cuire  parallel 
to  the  center  of  the  main  track  of  said  railroad 
as  the  same  vas  located  and  laid  upon  the 
Kround  daring  1900,  and  at  all  points  50  feet 
distant  therefrom  to  a  point  south  of  and  op- 
posite to  the  place  of  banning;  thence  north 
approximately  2.58  feet  to  the  place  of  begin- 
ning." 

That  since  the  year  1881  the  Oregon-Wash- 
ington Railway  &  Navigation  Company,  and 
its  predecessors,  but  not  the  defendants  nor 
either  of  them,  has  been  and  the  railway  com- 
pany Is  now  seised  In  fee  of  the  strip  of  land 
last  hereinbefore  described,  and  the  title  of 
such  company  has  been  and  now  Is  para- 
mount to  that  of  the  defendants  In  and  to  the 
same.  That  the  approximate  area  of  the 
tract  of  land  so  pretended  to  be  conveyed  by 
the  defendants  to  the  plalntlGT  is  14,300 
s^iuare  feet,  and  the  number  of  square  feet  In 
the  overlapping  strip  so  owned  by  the  rail- 
way company  is  1,200,  whereby  the  plaiutiCT 
failed  to  secure  the  title  to  8.30  per  cent,  of 
the  land  described  in  the  deed.  That  the 
plalntifT  Is  still  the  owner  of  the  real  proper- 
ty, and  of  the  whole  thereof  actually  convey- 
ed. That  it  paid  the  defendants  therefor  the 
ram  of  $10,000,  stating  the  items  constituting 
the  consideration,  and  by  reason  of  tbe  fail- 
ure to  obtain  the  title  to  the  entire  tract  so 
described  in  its  deed,  the  plaintiff  has  been 
damaged  in  the  sum  ixC  $839. 

For  a  second  cause  of  action,  the  averments 
of  tbe  first  cause  are  substantially  repeated, 
and  it  is  alleged  that  the  plaintiff  has  been 
evicted  b?  the  railway  company  from  the 
strip  of  Land  last  hereinbefore  particularly 
described,  which  the  company  claimed  under 
a  paramount  title.  Judgment  was  demanded 
for  the  sum  of  $839,  with  interest  from  April 
23, 1915.  and  for  the  costs  and  disbursements 
berelD.  Demurrers  to  each  of  the  separate 
matters  thus  set  forth,  interposed  on  the 
ground  inter  alia  that  the  complaint  did  state 
facts  suffident  to  constitute  a  cause  of  action, 
were  sustained,  and  the  plaintiff  declining 
to  amend  the  Initiatory  pleading,  tbe  action 
was  dismissed,  and  It  appeala 

W.  B.  Bhively.  of  Portland,  for  appellant 
G.  B.  Hamaker,  of  Portland,  for  respondents. 

MOORE.  J.  (after  stating  the  facts  as 
above).  A  blueprint  of  that  part  of  the  plat 
of  Rullman's  addition  to  the  city  of  Port- 
land, Or.,  which  Is  Involved  herein,  was 
made  a  part  of  the  complaint  In  this  action. 
This  map  delineates  a  checkered  curved  line, 
extending  easterly  from  that  dty  and  mark- 
-ed  "Oregon  Railway  and  Navigation  Go." 
Parallel  therewith  are  two  other  lines,  the 
northerly  one  being  designated  as  "North  Line 
Right  of  Way."  East  Thirty-Third  street 
is  represented  as  extending  north  and  south, ' 
the  east  line  of  which  is  coincident  with  the ; 
west  line  of  lot  No.  1  In  that  addition.  Lots 
numbered  consecuttvely  from  1  to  10  are  por- 
trayed on  the  blueprint.  Immediately  north 
of  these  lots  is  deleted  a  street  marked 


"Broadway."  At  the  northwest  corner  of 
lot  No.  1,  as  specified  on  the  map,  are  the 
words  "Iron  Pipe,  Initial  Point"  The  north 
boundary  of  that  lot  is  represented  as  betug 
40.37  feet  wide,  while  the  north  lines  of  the 
other  lots  from  2  to  6,  inclusive,  are  each  in- 
dicated as  being  60  feet  The  west  boundary 
of  lot  No.  1  from  Broadway  street  to  tbe 
"North  Line  Right  of  Way"  is  marked  90.40 
feet;  the  west  line  of  lot  No.  2  is  G7.31  feet: 
No.  3,  54.27;  No.  4,  45.15;  No.  5,  39.04;  No. 
6,  35.59:  and  the  east  border  of  the  latter 
lot  Is  35.10  feet  The  complaint  alleges  that 
the  west  boundary  of  lot  No.  1,  as  Indicated 
upon  the  plat  extends  upon  and  south  of 
the  north  border  of  the  right  of  way  4.22 
feet,  and  the  eastern  boundary  thereof  3.33 
feet  and  that  the  east  boundary  of  the  oth* 
er  lots  extends  south  of  the  north  line  of  the 
right  of  way  as  follows:  Lot  No.  2,  3.10  feet: 
No.  8,  2.78;  No.  4,  2.87;  No.  S,  2.e0;  and  No. 
6,  2.58  fbet  This  actitHi  involves  alleged 
breaches  of  seisin  and  of  warranty  of  tbe 
title  to  a  strip  of  land,  bounded  on  the  north 
and  south  by  curved  lines,  which  are  ae- 
rated from  each  other,  and  asserted  to  in- 
volve the  right  of  way  at  the  east  end  2.68 
feet  at  tbe  west  4.22  feet  and  at  Intervening 
points,  as  hereinbefore  indicated. 

The  affidavit  and  certificate  of  the  po-son 
making  tbe  plat  who  measured  and  subdi- 
vided the  tract  into  lots,  a  part  of  which 
were  conveyed  by  the  defendants  to  the 
plaintiff,  shows  that  the  initial  point  men- 
tioned is  located  470.10  feet  north  and  30 
feet  east  of  tlfe  quarter  post  between  sec- 
tions 26  and  30  In  towniOilp  1  north,  range  1 
east  of  the  Willamette  meridian.  Assoming 
the  quarter  post  so  referred  to  can  readily 
be  found,  no  difilculty  would  be  enconntered 
in  extending  upon  the  gronnd  the  lines  of 
Rullman's  addition,  as  indicated  upon  the 
plat  thereof.  There  is  also  attached  to  tbe 
initiatory  pleading  the  surv^or's  aflldavlt 
appended  to  tbe  original  plat  which  sworn 
statement  gives  the  Initial  point  as  stated, 
and  contains  a  clause  which  reads: 

"Tbe  deecriiition  of  the  outbouodaries  of  the 
tract  platted  is  as  follows:  Beginoing  at  the 
atrove-mentioned  initial  point,  thence  east  trac- 
ing the  south  line  of  Broadway  (street)  490.37 
feet  to  a  point;  thence  south  at  right  angles  to 
said  soutD  line  62.28  feet  to  a  point  on  the 
north  line  of  the  O.  R.  &  N.  B.  R.  ri^ht  of  w^; 
thence  westerly  tracing  said  north  hne  of  right 
of  way  to  a  point  on  the  east  line  of  Bast  Thirty- 
Third  street  80.40  feet  sonth  of  the  beginning 
point;  thence  north  tracing  the  east  Une  of 
East  Thirty-Third  street  80.40  feet  to  the  place 
of  beginning." 

[1,2]  The  surveyor's  aflldavlt  and  certifi- 
cate, which  were  attached  and  made  a  part 
of  the  plat  when  it  was  filed  for  record, 
should  be  regarded  as  incorporated  in  the 
description  thoa  set  forth.  9  C.  J.  220.  In- 
terpreting such  attestation-  and  sworn  state- 
ment In  tbe  manner  Indicated,  the  southerly 
boundary  of  lots  1  to  6,  inclusive,  Is  thereby 
made  coincident  with  the  northerly  line  of 
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tbe  earlier  survey  of  the  right  ot  way,  tbua 
recognizing  sacb  adjoining  land  as  a  monu< 
ment  which  determines  tbe  measurement  of 
the  east  and  west  lines  of  tbe  several  lots 
extending  from  Broadway  street  south  to 
the  railway  company's  real  property.  Pick- 
man  V.  Trinity  Church,  123  Mass.  1,  5,  25 
Am.  Rep.  1,  In  that  case  Mr.  Justice  Colt, 
referring  to  a  similar  conveyance,  observes: 
"The  defendant  chose  to  bound  the  estate  con- 
veyed by  it  on  the  line  of  Thomdike's  land. 
By  tbe  terms  of  the  deed,  his  line  was  made  a 
monument  which  controls  the  distances  given 
and  the  quantity  of  land  stated." 

,To  the  same  elTect  Is  the  case  of  Perdval 
T.  Chase,  182  Mass.  371.  877,  65  N.  E.  800, 
803,  where  Mr.  Justice  Loring  remarks: 

"A  monument  governs  measurements,  and  the 
land  of  an  ^adjninin?  proprietor  is  a  monument 
within  that  rule." 

In  Couch  V.  Texas  &  P.  Ry.  Co.,  99  Tex. 
464,  90  S.  W.  860,  It  was  ruled  that  a  call  In 
a  deed  for  a  railroad  right  of  way  would.  If 
unexplained,  be  treated  as  a  call  for  anoth- 
er tract  of  land,  thereby  controlling  con- 
flicting calls  for  distance.  See,  also,  upon 
this  subject,  the  extended  notes  to  tbe  case 
of  Matheny  v.  Allen,  63  W.  Va.  443,  60  S.  E. 
407,  129  Am.  St.  Rep.  984,  1005.  Our  stat- 
ute, prescribing  tbe  rules  for  construing  the 
description  of  real  property,  declares: 

"When  permanent  and  visible  or  ascertained 
boundaries  or  monuments  are  inconsistent  with 
the  measurement,  either  of  lines,  angles,  or  sur- 
faces, the  boundaries  or  monuments  are  para- 
mount."  L.  O.  L.  %  878,  aubd.  2. 

[S,  4]  The  demurrers  admit  all  the  aver- 
ments of  fact  set  forth  in  the  complaint  that 
are  well  pleaded,  and  of  any  reasonable  and 
proper  Inference  deducible  therefrom.  Wills 
V.  Nebalem  Coal  Co.,  62  Or.  70,  96  Pac.  S28. 
Construing  the  Initiatory  pleading  in  connec- 
tion with  tbe  plat  and  the  surveyor's  certifi- 
cate. It  would  appear  that  in  measuring  the 
land,  tbe  surveyor  made  mistakes  in  running 
tbe  east  and  west  boundaries  of  tbe  several 
lots  In  Rullman's  addition  too  far  south, 
thereby  encroaching  upon  and  extending  such 
lines  south  of  the  northerly  boundary  of  tbe 
right  of  way  at  such  places.  From  an  ex- 
amination of  the  averments  of  the  complaint 
it  would  seem  that  about  the  year  1885  the 
railroad  was  constructed  along  the  center 
line  of  the  right  of  way,  which  fronted  upon 
the  tract  of  land  that  was  subsequently  plat- 
ted as  Rullman's  addition;  that  about  the 
year  1909  the  track  was  moved  southerly  at 
the  east  line  of  E^st  Thirty-Third  street 
4.22  feet,  and  at  tbe  east  side  of  lot  6,  2.58 
feet;  that  without  knowing  snch  change 
had  been  made,  the  aurreyor  assumed  that 
the  track  then  occupied  the  center  line  of  the 
original  lurrey,  and  extended  the  side  lines 
of  the  lota  described  in  the  plaintiff's  deed  to 
point!  60  feet  from  tbe  middle  of  the  track 
as  he  then  found  it,  thereby  overlapping  the 
north  boundary  of  the  rl^t  of  way  to  tbe 


extent  indicated.  But,  however  this  may  be, 
as  the  plat  which  was  of  record  when  the 
plaintiff  secured  Its  deed  conclusively  shows 
that  the  lots  purchased  extended  only  from 
Broadway  street  south  to  the  north  bound- 
ary of  the  right  of  way,  of  which  fact  the 
grante«  bad  notice,  the  surveyor's  notations 
made  upon  the  map  to  indicate  the  distances 
of  the  east  and  west  Uues  of  Bnch  lots  must 
necessarily  yield  to  the  north  boundary  of 
the  surrey  of  the  railway  company's  ease- 
ment. 

Considering  tbe  averments  of  the  com- 
plaint, the  delineations  of  the  plat,  and  the 
statements  made  in  the  surveyor's  certificate 
and  affidavit.  It  Is  evident  that  the  defend- 
ants intended  to  convey  and  the  plaintiff  to 
acquire  tbe  legal  title  to  only  so  much  of  the 
real  property  described  in  the  deed  as  is  sit- 
uate between  Broadway  street  and  the  north- 
erly limit  of  the  right  of  way,  and  this  being 
so,  no  error  was  committed  In  sustaining  the 
demurrer. 

The  judgment  is  therefore  affirmed. 


ROBINSON  T.  ^NIGHTS  AND  LADIES  OF 

SECURITY.* 
(Supreme  Conrt  of  Oregon.    April  16,  1918.) 

1.  Insurance  <S=>780(1)  —  Pratebnal  Bbhe- 
FiciABY  Insurance— Proof  of  Dkath— Es- 
toppel. 

The  widow  of  a  deceased,  who  was  ignorant- 
ly  induced  to  assent  to  a  pliyaician's  certificate 
of  death  as  the  result  of  the  use  of  chlorofonn, 
could  be  bound  only  by  an  estoppet 

2.  Estoppel  «=:»110— Pleading. 

An  estoppel  must  be  pleaded  In  order  to 
be  available. 

3.  Insurance  «=>815(2) — Fbatehkai,  Bene- 
ficiary   INSURA17CB  — InSUBEB'S    PLEA  OF 

Tender  of  Dues  Paio — Sufficie.nct. 
In  an  action  upon  a  beneficiary  certificate, 
the  insurer's  plea  that,  upon  bring  informed  of 
facta,  which,  if  true,  would  have  avoided  the 
certificate,  it  tendered  to  plaintiff  and  she  accept* 
ed  all  dues  which  deceased  had  paid  in,  with- 
out alleging  an  acceptance  in  satisfaction  of  her 
demand  or  an  acceptance  as  an  accord  and  satis- 
faction, was  insufficient. 

4.  Insurance  •Ss»815(2)  —  Fratebnal  Bene- 
FiciART  iNsuBANCE— Acceptance  of  Ten- 
nER— Waiver. 

Where  plaintiff  in  an  action  on  a  benefit 
certificate  accepted  the  insurer's  tender  of  dues 
which  deceased  had  paid  in  without  accepting 
it  in  satisfaction  of  oer  demand  or  as  an  ac- 
cord and  satisfaction,  she  did  not  waive  her  de- 
mand. 

5.  Ihsubancb  ^saSlSCS)  —  Fbateenal  Bene- 
ficiary Insurance— Waiver  of  Insured's 
Demand— Pleading, 

A  waiver  must  be  pleaded  with  the  same 
particularity  as  an  estoppel. 

6.  Appeal  and  Error  <8=»1  170(9)— Habuuss 
Erbor— Constitutional  Provisions. 

In  an  action  upon  a  benefit  certificate,  an 
instmcUoo  as  to  the  rrinstatement  of  insured, 
after  default  in  payment  of  dues  notwithstand- 
ing his  physical  condition,  abstractly  correct 
though  partly  without  support  in  the  evidence, 
and  apparenuy  not  misleading,  in  view  of  Const. 
Amend,  art  7,  |  8,  anthorMng  the  disregard  of 
technical  errws,  would  not  require  a  reversal. 


^s>For  oUwr  c«ms  bm  sam*  topic  and  KBY-NUMBEB  In  all  Key-Nitmb«red  Dlc«rts  sad  Iod»M 
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'Department  1.  Appeal  from  Clrcnlt  Court, 
Multnomah    Count? ;    George   B.  Bagley, 

Action  by  Alice  M.  Boblnson  against  the 
Knights  and  Ladles  of  Setnirity.  Judgment 
for  plaintiff,  and  deiendant  appeals.  Af- 
firmed. 

Hiis  Is  an  action  bnn^ltt  by  the  plaintiff 
npon  a  benefldary  certlflcate  Issued  by  the 
defendant  on  Jannary  18,  1915,  to  JtMf^  A. 
Itobinson,  who  died  October  14,  1016.  The 
plaintiff,  who  was  the  wife  of  deceased,  was 
named  as  beneflriary  In  said  certlflcate  and 
seeks  to  recover  firom  the  defendant  9631, 
ihe  amount  due  by  the  terms  of  said  certifi- 
cate. The  comiklaliit  alleged  that  deceased 
In  his  lifetime  compiled  with  all  the  condi- 
tions of  said  certlflcate  and  the  by-laws  of 
the  order,  that  he  did  not  come  to  his  death 
throng  any  of  the  causes  excepted  In  said 
certlflcate  or  the  by-laws  of  the  iM^ler,  and 
that  he  was  a  member  In  good  standing  at 
tire  time  ctf  his  death.  The  defendant  an- 
swered setting  up  that  deceased,  at  the  time 
of  his  death,  was  not  a  membef  In  good 
standing  but  was  delinquent  In  the  payment 
of  hljs  assessments  and  was,  according  to  the 
rules  of  said  order,  a  suspended  member; 
that  the  assessnent  for  <May,  191S,  was  not 
paid  until  June  4,  1915;  that  the  assessment 
fbr  June  was  not  paid  until  July  2, 1915;  that 
the  assessment  for  July  was  not  paid  until 
August  13,  1916;  that  the  assessment  for 
Augnst  was  not  paid  until  September  10, 
1915 ;  that  the  assessment  for  September  was 
not  paid  until  October  19,  1915 ;  that  at  the 
dates  of  all  of  these  delinquencies  deceased 
was  suffering  frran  heart  trouble  and  heart 
disease  superinduced  by  the  use  «f  chloro- 
form, was  b^ng  treated  by  a  physldan  for 
that  ailment,  and  with  a  full  knowled^  of 
his  condition  he  made  the  payments  after  he 
Lecanre  Suspended;  that  at  the  time  he  made 
said  payments  he  was  intemperate  In  the 
use  of  alcoholic  drink,  and  addicted  to  the 
use  of  chlonrform  to  such  an  extent  as  to 
become  intoxicated;  that  at  the  time  of  such 
payments  the  defendant  had  no  knowledge 
of  the  condition  or  habits  of  deceased  with 
reference  to  the  use  of  drugs;  and  that  de- 
fendant bad  returned  to  the  benefldary  all 
dues  ijald  by  deceased  and  the  same  were 
acc^ted  by  her.  A  farther  defense  alleged 
that  deceased,  on  account  of  his  use  of  drugs 
and  Intoxicating  liquor  at  the  time  of  the 
payments  of  the  delinquent  assessments,  was, 
under  the  laws  of  the  order,  a  suspended 
member,  and  that  thereby  said  beneficiary 
certificate  became  null  and  void.  Another 
4eteDae  alleged  that  the  death  of  decedent 
was  directly  caused  by  the  use  of  chloroform 
and  Uqnor  drank  and  Imbibed  by  blm,  and 
that  prior  thereto  defendant  had  no  knowl- 
edge that  decedent  was  using  drugs,  liquors, 
or  chloroform  to  excess,  or  at  all. 

The  answer  also  sets  forth  certain  laws  and 
rules  of  the  order  too  long  for  Insertton  here, 
but  In  substance  as  f<dlows: 


By  seeUon  112  of  the  by-laws  the  flnander 
of  each  subordinate  qoundl  is  required  to 
keep  a  book  showing  the  date  when  assess* 
mmts  are  ^d.  All  assessments  become  due 
and  payable  on  the  first  day  of  each  month. 
The  c«tlficate  ot  each  member  who  has  not 
paid  his  assessments  and  dues  on  or  before 
the  last  day  ot  the  month  Is  automatically 
suspended  wlthbnt  notice,  and  his  rights 
thereunder  f(»*feited  until  re-establlshment. 

Section  114  provides  that  any  beneficiary 
member  suspended  by  reason  of  nonpayment 
of  an  assessment  or  dues  may.  within  60  days, 
reinstate  himself  by  payment  of  all  arrear- 
ages and  charges  which  may  have  accrued 
during  his  suspension;  such  payment  to  be  a 
warranty  that  he  Is  in  good  health  at  the 
ticoe  of  sudi  reinstatement  If  In  fact  .he  is 
not  In  good  health  or  engaged  In  a  prohibited 
occupation,  such  payment  does  not  have  the 
effect  to  reinstate  him  or  entitle  him  or  his 
benefldarlM  to  any  rli^ta  under  his  boieflt 
certificate. 

Section  117  provides  that  the  subordinate 
may  pay  the  assessments  of  any  member,  not 
already  suspended  by  a  majority  vote  to  that 
effect,  It  appearing  of  record  on  the  minutes, 
but  sudi  payment  must  be  made  before  the 
cx^ratton  ctf  the  month  in  which  the  asaess- 
moit  becomes  due. 

SectUm  129  provides  that  tks  national  conn- 
dl  Is  not  bound  by  the  acceptance  or  receipt- 
ing for  an  assessment  from  a  member  not  en- 
titled to  reinstatement,  by  an  ofBcer  of  a  sub- 
ordinate coundl.  The  failure  of  the  flnander 
to  report  to  the  national  council  aa  suspended 
any  suspended  member  ot  his  coundl  shall 
not  operate  in  any  case  as  a  waiver  of  the 
forfeiture  occurring  on  account  of  suspension. 

By  secti<m  120a,  no  <^tcer  of  any  subordi- 
nate coundl  Is  permitted  to  waive  an^  pro- 
vistcm  of  tt6  by-laws  whldi  relates  to  the  eoa- 
tract  between  the  member  uid  the  sodety, 
nor  is  notice  to  studi  (rificer  or  omindl  Im- 
putaUe  to  thB  natl<Mial  coundl  or  the  officer 
1  hereof.  Section  82  provides  that  no  pwson 
who  is  or  shall  become  Intemperate  In  the 
use  ot  intozleattng  Uqwns,  drugs,  or  narcot- 
ica  can  be  recdved  Into  or  retained  aa  a 
tnonber  of  the  sodety.  U  any  member  of- 
fends gainst  this  provision,  or  if  his  death 
shall  result  from  his  Intemperate  use  of 
intoxicating  Itquora.  drags,  or  narcotics,  his 
benefldary  certlflcate  la  therein  rendered 
void  and  all  paym^ts  made  thereon  fturfelted. 
There  are  other  provldons,  substantially 
however,  to  the  same  ^ect. 

The  afiSrmatlTe  allegations  of  the  answer 
having  been  put  at  Issue  by  a  reply,  there  was 
a  trial  by  Jury  and  a  verdld  for  plaintiff, 
from  whldi  defendant  appeals. 

Q.  L.  Matthews,  of  Portland  (Chrlstopher- 
BOa  Sc  Matthews,  of  Portland,  on  the  brief) 
for  appellant  G.  E.  Hamaker,  of  Portland 
(A.  L.  Dundas,  of  Portland,  on  tbe  brief), 
for  respondent 
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McKEtlDI^  C.  J.  (after  statliiK  tbe  facts  aa 
above).  TbB  basic  Issues  raised  by  the 
feoae  are:  That  the  deceased,  by  reason  of 
his  having  habitually  failed  to  pay  his  dues 
before  ihe  last  day  of  the  current  month, 
stood  suspended ;  that  his  payments  within 
days  did  not  reinstate  him  by  reason  of 
the  fact  that  he  was  at  tbe  time  of  such  pay- 
ments an  habitual  chloroform  tippler;  that 
plaintiff  caimot  contradict  tbe  medical  cer- 
tificate and  proof  of  death  tumlBhed  to  the 
head  office,  showing  that  deceased  was  not 
In  fact  addicted  to  the  use  of  drugs ;  and  that 
Kuch  certificate  and  proof  were  fonnded  upon 
a  mistaken  idea  as  to  the  f&cts,  or  Uie  result 
of  Inadrertence.  We  will  consider  these  In 
the  order  named,  and  thereafter  consider 
certain  objectlims  to  instructions  of  the 
court,  whidb  are  not  set  forth  In  the  fore- 
going statement. 

[1, 2]  The  evltence  of  decedent  having  been 
a  chloro&)rm  tippler  was  contradictory:  that 
of  the  plaintiff  tending  stron^y  to  negative 
the  practice  by  him  of  any  such  Injurious 
habit,  and  indicating  that  he  was  a  sober  and 
industrious  dtlsen.  In  fact,  we  may  say  that 
sudi  was  probably  the  effect  of  the  weight 
of  the  evidence,  although  there  was  some 
evidence  to  Uie  contrary ;  that  be  had  been 
using  chloroform  on  the  evening  before  his 
death  is  indicated  by  the  testimony  of  his 
physician,  but  there  was  no  autopsy  and  Ut- 
tle  to  indicate  that  the  use  of  chloroform  was 
a  fixed  habit  No  one  ever  saw  him  use  chloro- 
form or  knew  that  he  used  it.  The  fact  that 
the  physlidan  detected  the  odor  of  chloroform 
in  the  matter  vomited  by  deceased  on  the 
evening  before  his  death,  and  that  he  had 
some  of  the  drug  in  his  possession,  only  In- 
dicated a  single  use  of  the  drug,  which  he 
might  have  taken  as  a  remedy  for  some  ail- 
ment he  was  suddenly  stricken  with,  and  a 
diagnosis  of  the  cause  of  bis  death  as  the 
result  ot  chloroform  tippling  was  ridiculous  In 
the  extreme.  That  a  physician  who  had  nev- 
er seen  the  deceased  before  being  called  upon 
to  attend  him  and  who  knew  nothing  of  the 
history  of  the  case,  who  never  saw  him  alone 
but  twice  In  his  life  should  flU  out  such  a  cer- 
tificate and  Induce  the  stricken  wife  of  deceas- 
ed to  ignorantly  assent  to  it,  is  little  to  his 
credit.  Is  the  plaintiff  bound  by  the  certifi- 
cate and  proof  of  death?  She  can  be  bound 
only  in  one  way,  and  that  is  by  estoppel;  and 
no  estoppel  is  pleaded.  The  answer  nowhere 
refers  to  the  death  certificate,  or  the  affidavit 
burnished  by  the  beneficiary.  An  estoppel 
must  be  pleaded  in  order  to  be  available,  so 
this  defense  may  be  laid  out  of  the  case.  If 
the  deceased  was  not  a  chloroform  tippler, 
bis  payment  of  dues  within  80  days  rein- 
stated him,  and  he  was  a  member  in  good 
standing  when  he  died. 

[S-l]  The  plea  of  tender  is  iDsuffldent.  It  is 
allied  in  the  answer  that  the  defendant,  up- 
on being  Informed  of  the  facts,  tendered  to  the 


plaintiff  all  dues  which  deceased  had  paid  In, 
and  that  She  accepted  them.  It  Is  not  allied 
that  the  sum  was  tendered  or  accepted  In 
satlsfRctlon  of  plaintiff's  demand,  or  that  she 
accepted  it  as  an  accord  and  satisfaction. 
tTnder  tbe  drcnmstances  pleaded,  the  acc^t- 
ance  of  the  sum  tendered  did  not  constitute 
a  waiver  by  plaintiff  of  her  demand,  and  in 
this  state  a  waiver  must  be  pleaded  vrith 
the  same  particularity  as  an  estoppel,  to 
which  it  is  dosely  akin. 

[I]  Error  Is  predicated  upw  the  following 
Instruction: 

"Xet  if  he  wsb  in  bad  Ii«alth  or  if  he  was 
addicted  to  the  use  of  alcoholic  drinks,  nar- 
cotics, or  drugs,  and  the  bead  officers  of  the  de- 
fendant society  or  its  national  council  at  tbe 
time  of  the  payment  of  asseasments  actually 
knew  or  had  actual  notice  of  his  condition  and 
it  (his  dues)  was  paid  by  Robinson  and  accent- 
ed by  them,  with  that  notice  or  knowledge,  ne 
would  be  reinstated  notwithstanding  his  physical 
condition.   •   •  • 

"But  if  they  did  not,  your  verdict  must  be  for 
the  defendant." 

The  excerpt  quoted,  w^hlch  formed  part  of 
a  larger  paragraph,  correctly  states  the  law 
In  the  abstract  We  find  no  evidence  that 
the  defendant  and  head  officer  knew  anything 
about  deceased's  condition;  therefore  the  in- 
struction should  not  have  been  given.  In 
vjew,  however,  of  the  very  fact  that  there 
was  an  utter  absence  of  evidence  upon  this 
point,  and  the  whole  testimony  was  so  brief 
that  any  juryman  of  ordinary  capadly  would 
readily  retain  the  whole  (tf  It  in  his  memory, 
we  do  not  believe  they  were  misled  by  It. 
We  might  add  that  the  evidence  of  his  hav- 
ing been  In  ill  health  or  addicted  to  the  use 
of  drugs  was  so  slight  it  is  dlfilcult  to  lielieve 
that  any  jury  would  have  found  with  the 
defendant  upon  this  Issue.  Section  3,  art  7, 
of  our  amended  Ccaistltutlon,  authorizes  us 
to  disregard  technical  errors  of  this  character 
and  give  judgment  according  to  the  Justice 
of  the  case. 

Therefore  the  judgment  of  the  drcuit  court 
ts  affirmed. 

BURNETT,  BENSON,  and  HARRIS,  33., 
amcnr. 


MONTANA  COAL  &  IRON  CO.  v.  HOSKINS 
et  nr.* 

(Supreme  Court  of  Oregon.    AprU  16.  1918.) 

1.  Judgment  ®=Ki83  —  Conclusivkmbsb  of 
Decree— Pasties  Concluded. 

In  suit  by  attorney  against  clients  and  lat- 
ters'  assignees  of  corporate  stock  to  recover  for 
services  and  to  enforce  a  Hen  against  the  stock, 
such  clients  and  assignors  were  concluded  by 
the  decree,  where  they  had  timely  notice  of  the 
pendency  of  the  suit,  although  they  failed  to- 
make  ddense  therein. 

2.  JDDOUENT  «s>955  —  NonOB  or  Pbkdbnot 

OF  Sun^EviDKKCB. 
In  action  by  an  attorney  against  cU^ts,. 
husband  and  wife,  and  their  assignees  of  corpo- 
rate stock,  to  foreclose  a  lien  for  services  upon 
such  stock,  evidence  of  anotber  attorn^  that 
he  notified  the  hosband  by  telegram  of  the  peo* 


C=»Por  otbcr  cm«s  sm  Bame  topic  and  KStY-  KUMBBR  in  all  K«r-NtimlMi«d  Dlgtsts  and  Indetas 
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dene;  of  tbe  sait,  and  took  the  wife's  depo^tton 
for  use  therein,  heid  to  warrant-  a  finding  that 
both  husband  and  wife  had  notice  of  the  pen- 
dency of  the  Bnit,  BO  aa  to  be  bound  by  tbe  de- 
cree therein  asainst  the  assignees. 

3.  Husband  ahd  Wits  <8=>  154 — LiA3n-iTY  or 
Wuv  ON  Implied  Indeunitt. 

Where  an  attorns  had  readered  serrices  for 
a  huBband  and  wife  ui  a  suit  to  recover  corpo- 
rate stock,  and  such  canse  of  action  was  eub- 
sequentlr  assigned 'by  tbe  plaintiffs  to  one  who 
bad  DO  notice  of  the  attorney's  lien,  tbe  wife 
was  jointly  liable  with  her  husband  to  tbe  as- 
signee to  indemnify  him  for  payments  made  by 
him  to  discharge  toe  lien,  aira  tor  coats  and  ex- 
penses of  suit  by  attorney  to  enforce  tbe  same. 

4.  Trial  «s>141  —  Instructions  Invading 
Province  of  Juby. 

Where  there  is  no  conflict  In  the  evidence  as 
to  an  issue,  the  court  is  Justified  in  charging 
the  jury  to  find  as  alleged  in  the  pleadings  <» 
one  of  the  parties. 

5.  Attorney  and  Cuent  «»166($— E^bs— 
Reasonableness. 

In  an  action  for  attorney's  fees  paid  for 
services  rendered  on  behalf  of  plaintiff  corpora- 
tion in  defending  a  suit  to  foreclose  an  attor- 
ney's lien,  for  which  defendants  were  liable,  a 
charse  of  $775  held,  under  the  evidence,  not  ei- 
eesaive. 

Department  2.  Appeal  froni  Circuit  Court, 
Lane  County;  John  S.  Coke,  Judge. 

Action  by  the  Montana  Coal  &  Iron  Com- 
pany against  Omar  Hoakins  end  wife.  Judg- 
ment for  plalntifft  and  defendants  appeal. 
Afflrmed. 

This  Is  an  actUm  b7  tbe  Uontana  Coal  & 
Iron  C(HBpaiiy  against  Omar  Hoakins  and 
Handle,  his  wife,  to  recover  mmey.  The 
comtfalnt  alleges  in  effect:  il)  That  the 
idalntur  is  a  Montana  corporation;  (2)  Uiac 
James  A.  Walsh  Is  a  dnly  UoNised  attorney 
of  that  state;  &)  tiiat  about  September  1. 
1907,  be  commoiced  in  the  district  court  of 
Carbon  oonnty,  Mont,  a  suit  Cor  Mr.  Hosklns 
against  the  Montana  Coal  ft  Iron  Company 
and  others  to  set  aside  16,478  shares  of  Its 
cai^tal  stock  mi  tbe  gronnd  that  it  bad  been 
Issued  without  consideration,  to  cancel  an  In- 
debtedness of  48&,134Ji8,  asserted  to  have 
been  contracted  by  the  corpora ti<m  without 
authority,  and  to  compel  two  defendants  in 
that  suit  to  convey  640  acres  of  land  to  that 
cfHupany,  whereby  444  shares  of  Its  capital 
stock,  which  was  then  owned  by  Mr.  Hoakins. 
would  be  rendered  more  valuable;  (4)  that 
about  February  1,  1910,  at  the  request  of  Mr. 
and  Mrs.  Hoskins,  Walsh  commenced  In  tbe 
district  court  of  Tdlowstone  county,  Mont, 
a  suit  for  her  against  the  Montana  Coal  & 
Iron  Company  and  Elljidi  Smith  to  compel 
the  delivery  to  her  of  250  shares  of  tbe  cai>- 
Itol  stock  of  the  corporation  In  payment  for 
lands  which  she  bad  cmveyed  to  It ;  ^)  that 
on  June  24,  lOlO,  the  defendants  herein  en- 
tered into  a  written  contract  with  Preston  B. 
Moss,  whereby  they  transferred  to  him  the 
444  Miares  of  stock  so  held  by  Mr.  Hosklns, 
and  the  several  causes  of  suit  which  had 
been  Instituted  by  him  and  his  wife  against 
the  corporation.  In  consideration  for  which 


Moss  gave  them  $3,000,  and  promised  to  pay 
within  60  days  the  further  sum  of  $20,000, 
whereupon  such  transfers  were  deposited  in 
escrow  with  the  Farmers'  ft  Traders'  State 
Bank  of  Billings,  Mont,  and  the  remainder 
of  the  consideration  was  to  have  been  depos- 
ited with  that  bank  to  the  credit  of  Mr.  and 
Mrs.  Hosklns,  the  same  to  be  divided  by 
them ;  that  by  reason  of  the  services  so  ren- 
dered by  Walsh  for  them  they  became  Indebt- 
ed to  him  in  the  sum  of  $3,000,  which  they, 
without  segregation  as  to  the  amount  due  in 
either  suit  promised  to  pay  him,  and  on  June 
24,  1910,  they  gave  him  $2,000,  but  failed  to 
pay  any  part  of  the  remainder,  tbongh  de- 
mand therefoit  was  made  upon  them  by 
Walsh;  (7)  tliat  Moss  assigned  such  stock 
and  causes  of  suit  to  Elijah  Smith,  who 
transferred  them  to  the  plaintiff  herein ;  that 
the  sum  of  $23,000  was  paid  to  Mr.  and  Mrs. 
Hoskins,  but  the  last  two  installments  of 
$5,000  each  were  given  to  ithem  at  Portland, 
Or. ;  that  such  stock  and  causes  of  suit  wer>i 
at^slgned  by  Moss  to  Smith,  and  by  the  latter 
to  the  plaintiff,  without  notice  or  knowledge 
of  Walsh's  claim  against  Mr.  and  Mrs.  Hos- 
klns to  any  remainder  due  him,  or  of  any  Hen 
against  ^ch  stock  or  causes  of  suit  and  the 
dnal  payments  were  made  to  Mr.  and  Mrs. 
Hosklns  in  ignorance  of  any  such  claim  or 
lien ;  (8)  that  about  December  19, 1911,  Walsh 
commenced  in  the  district  court  of  Yellow- 
stone county,  Mont.,  a  suit  against  Mr.  and 
Mrs.  Hoskins,  Elijah  Smith,  the  Montana 
Coal  ft  Iron  Company,  and  the  Farmers'  ft 
Traders'  State  Bank  of  Billings,  Mont.,  to 
recover  $1,000,  the  remainder  of  his  attor- 
ney's fees,  with  interest  from  June  20,  1910, 
to  enforce  a  lien  upon  the  444  shares  of  stock 
and  the  two  causes  of  suit  so  assigned  and 
deposited  with  that  bank,  and  to  secure  a 
sale  of  such  property  and  an  application  of 
the  proceeds  arising  therefrom  to  the  satis- 
faction of  the  remainder  due  Walsh ;  f9)  that 
the'  statute  of  Montana  provides  that  In 
such  suit  service  of  a  summons  by  publica- 
tion may  be  made -upon  a  defendant  who  is 
not  found  within  or  who  resides  without  that 
state;  that  service  of  process  In  that  suit 
was  made  in  wu&i  manner  upon  Mr.  and  Mrs. 
Hosklns  who  had  notice  and  knowledge  of 
the  Institution  and  pendency  of  that  suit,  and 
they  were  requested  by  the  plaintiff  herein 
to  appear  and  AeCenA  therein ;  that  thdr  tes- 
timony was  taken  by  d^iosltlons  which  were 
rec^ved  In  evidence  at  the  trial  of  that  suit, 
but  each  otherwise  failed,  neglected,  and  re- 
fused to  appear  or  plead  therein,  or  to  pro- 
tect tb^  own  Interests  or  those  of  this  plain- ' 
tiff;  (10)  that  such  suit  was  tried  and  upon 
appeal  from  the  decree  rendered  therein  tbe 
Supreme  Court  of  Montana  finally  awarded 
Welsh  $1,000,  the  r^alnder  due  him,  with 
interest  as  demanded,  and  the  costs  and  dis- 
bursements, amounting  to  $l,74a51,  decreed 
that  such  sum  was  a  lien  in  favor  of  the  at- 
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torney  upon  the  444  shares  of  stock  and  the 
two  causes  of  suit  so  assigned ;  (11)  that  oa 
March  14, 1917,  the  plaintiff  herein  was  com- 
pelled to  and  did  pay  that  amount  In  order 
to  discharge  the  Uen ;  end  (12)  that  the  plain- 
tiff was  also  obliged  to  pay  out  $896.25  as  ex- 
penses Incurred  In  defending  the  suit  bo  in- 
stituted by  Walsh  against  it,  setting  forth  an 
itemized  statement  thereof.  Judgment  was 
demanded  for  $2,642.76.  Separate  demurrers 
to  the  complaint  on  the  ground  inter  alia, 
that  It  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit,  were  interposed  by 
Mr.  and  Mrs.  Hosklns  and  orermled.  There- 
upon each  filed  a  separate  answer  denying 
the  material  averments  ct  the  complaint  and 
allying  new  matters  as  separate  defenses. 
The  latter  averments  were  put  In  Issue  by 
replies.  The  cause  was  tried,  resulting  In  a 
verdict  and  judgment  In  plaintiff's  favor  for 
the  sum  of  $2,696.46,  and  Hr.  and  Mrs.  Hos- 
kins  separately  appeaL 

John  H.  Williams,  of  Eugene  (Williams  & 
Bean,  of  Eugene,  on  the  brief),  for  appellants. 
Charles  A.  Hardy  and  O.  H.  Foster,  both  of 
Eugene,  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  is  contended  by  defendants'  coun- 
sel that  the  complaint  herein  dops  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  Mrs.  Hosklns,  In  that  It  falls  to  show 
any  primary  liability  on  her  part  from  which 
an  Implied  indemnity  In  favor  of  the  plain- 
tiff In  this  action  could  arise,  and  this  being 
so  an  error  was  committed  in  overruling  the 
demurrer,  which  she  Interjwsed.  It  Is  argued 
that  the  444  shares  of  capital  stock  upon 
which  Walsh  claimed  a  Uen  never  belonged 
to  Mrs.  Hoskins;  that  any  sum  of  money 
that  she  might  have  owed  him  on  account  of 
attorney's  fees  could  not  bind  that  stock ;  nor 
did  the  Supreme  Court  of  Montana  hold  that 
he  had  a  Uen  upon  such  stock  for  any  debt 
due  or  owing  from  her.  The  decisions  tixm 
referred  to  were  rendered  In  the  suit  of 
Walsh  V.  Uosklns,  46  Mont.  356,  128  Pac 
&S0;  and  the  same  case.  162  Pac.  960.  A 
copy  of  the  complaint  In  that  suit  was  re- 
ceived In  evidence  at  the  trial  of  this  action. 
It  was  alleged  In  that  pleading  In  effect  that 
before  the  contract  was  concluded  with  Prea- 
toa  B.  Moss  for  the  assignment  of  the  444 
shares  of  stock  and  of  the  causes  of  suit  In- 
Ptltuted  by  Mr.  and  Mrs.  Hoskins  respective- 
ly, they  Inquired  of  Walsh  what  his  charges 
were  as  attorney's  fees  for  the  services  he 
had  performed,  and  were  Informed  by  him 
that  his  demand  therefor  was  $3,000,  "and 
said  sura  was  for  the  aggr^ate  of  work  done 
in  said  actions  and  settlement  without  any 
settlement  or  division  as  to  the  work  per- 
formed in  each  actitm."  It  will  be  remem- 
bered that  the  complaint  herein  substantially 
avers  that  without  s^egatlon  as  to  the 
amount  due  as  attorney's  fees  In  either  suit 
instituted  in  Montana  by  Walsh  for  Mr.  and 


Mrs.  Hoskins  they  promised  to  pay  him 
$3,000  for  the  services  which  he  had  rendered 
for  them,  and  on  June  24,  1910.  they  gave 
him  $2,000  thereof. 

[1]  The  averments  of  the  complaint  In  the 
suit  institnted  by  Walsh  to  establish  and  en- 
force a  lien  upon  the  shares  of  stock  and 
causes  of  suit  which  had  been  assigned  and 
deposited  with  the  bank'  substantially  set 
forth  a  Joint  obligation  on  the  part  of  Mr. 
and  Mrs.  Hoskins,  whereby  they  unitedly 
promised  to  pay  tlie  amount  of  his  attorney's 
fees.  Neither  of  these  defendants  appearefl 
In  that  suit,  but  aa  they  are  in  privity  with 
other  parties  thereto,  they  are  concluded  by 
the  decree  rendered  therein,  if  they  liad  time- 
ly notice  of  the  pendency  of  that  suit,  tho\igh 
each  failed  to  make  any  defense  therein. 
Carroll  v.  Nodine,  41  Or.  412,  69  Pac.  51,  93 
Am.  St.  Bep.  743 ;  Astoria  v.  Astoria  &  Col. 
R.  R.  Co.,  67  Or.  538,  136  Pac.  645,  40  U  R. 
A.  (X.  S.)  404 ;  Davis  V.  Smith,  79  Me.  351, 
10  Atl.  55. 

[J]  The  deposition  of^O.  F.  Goddard,  of 
Billings,  Mont.,  was  received  in  evidence,  and 
shows  that  he  Is  a  duly  licensed  attorney 
of  that  state,  and  as  such  ai^>eared  for  the 
Montana  Coal  &  Iron  Company  in  the  suit 
instituted  against  It,  and  others;  that  as 
attorney  for  that  company  be  notified  Mr. 
Hoskins  at  Eugene,  Dr.,  by  a  telegram,  of 
the  pendmcy  of  that  suit  There  aire  at- 
tached to  his  dqxtsition  a  copy  of  that  mes- 
sage, the  original  letters  received  tram  Mr. 
Hoskins  relating  to  that  suit,  and  copies  of 
letters  written  by  the  deponent  in  answer 
thereta  Mr.  Goddard  stated  npoo  oath  that 
be  Tiaited  Mr.  and  Mrs.  Hoskins  at  tb^r 
home  in  Eugene,  Or.,  and  talked  with  each 
about  tliat  salt,  saying,  "Mrs.  Hoskins  had 
knowledge  of  the  pendency  of  the  salt  be- 
fore the  trial,  and  was  a  witness  by  depoid- 
tlon  in  the  salt."  It  Is  believed  thte  testi- 
mony Is  sufficient  to  show  that  Mrs.  Hoeklns 
had  timely  knowledge  of  the  institution  of 
the  Walsh  suit,  thereby  substantiating  the 
averments  of  the  complaint,  wbl<di  are  snffl- 
cient  to  ccmstltnte  a  cause  of  action. 

[3]  Walsh  bad  a  lien  upon  the  cause  of 
suit  which  she  assigned  to  Moss,  and  as  she 
Is  Jointly  liable  with  her  husband  for  the 
payment  of  the  attorney's  fee,  the  lien  for 
the  remainder  thereof  atta^Ched  to  such  as- 
signment and  other  papers  In  her  suit,  ren- 
dering her  liable  for  the  remainder  found  to 
be  due  by  the  Supreme  Court  of  Montana. 
No  error  was  committed  in  overruling  the 
demurrer. 

[4]  Paragraph  12  of  the  complaint  herein 
reads : 

"The  plaintiff  further  alleges  that  it  was  com- 
pelled  to  and  did  pay  out  and  expand  in  defend- 
mg  the  said  action  •  •  •  (Walsh  v.  Montana 
Coal  &  Iron  Co.  et  al.)  in  the  said  district  court 
of  the  state  of  Montana  and  in  the  Supreme 
Court  of  the  state  of  Mnntann,  for  attorney's 
fees,  witnessea,  printing,  fitinf  fees,  notary,  sten- 
ographic work  and  traveling  expenses,  the 
sum  of  $896,29,  and  on  itemised  atatcmeat  of 
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which  i«  hereto  attached  and  marked  Exhibit 
A  and  made  a  part  of  this  complaint,  and  which 
aaid  sums  and  each  of  them  this  plaintiff  alleges 
was  a  reasonable  sum  and  amount  for  such  ex- 
penses and  required  to  be  paid  in  the  defenfe 
said  action,  and  that  each  and  all  of  said 
sums  were  paid  on  or  before  the  14th  dar  of 
March,  1917,  and  tojrether  with  the  Bum  of  $1,- 
74di51  paid  to  satisfy  the  aaid  judgment  and 
lira,  amount  in  the  acgr^tate  to  the  sum  of 
|2,6i2.76,  no  part  of  which  haa  been  paid  by  de- 
fendants to  plaintiff." 

Of  these  Items,  the  chaises  made  by  O.  F. 
Goddard  against  the  plalntUF  her^n  for  at- 
torney's fees  In  the  Walsh  Case  are:  To  con- 
dvetliv  the  first  trial  In  the  district  court 
9B0 ;  to  preparing  brief  for  first  appeal  $50; 
to  fti^ng  first  aiveal  $100 ;  to  services  ren- 
dered at  the  seomd  trial  in  the  district  eourt 
$250;  to  ai^nlng  second  appeal  $100.  The 
charges  of  Johnson  ft  CMeman  against  the 
same  party  are:  To  attorney's  fees  at  the 
8ec(Hidtrialinthedlstrictcourt$100;  to  pre- 
paring a  brief  for  second  appeal  $125.  Total, 
$775. 

The  deposition  of  Mr.  Ooddard,  which  was 
recelTed  in  evldraice  at  the  trial  of  thto 
action,  states,  in  effect,  that  he  and  Messrs. 
Johnstm  ft  Coteman,  who  are  attrandya  at 
law  and  practice  their  profession  at  Billings, 
Mont.,  anieared  tot  the  Mwtana  Coal  ft  Iron 
Comxmny  In  the  suit  brou^t  against  It  and 
others  by  Walsh;  that  the  d^nent  was 
fiunlllar  with  the  fees  donanded  by  attw- 
neys  in  Y^owstone  county  In  that  state; 
and  that  the  same  so  charged  by  J^ns<»i  ft 
Coleman  and  Idmself  were  reasonable  for  the 
services  thus  rraidered. 

The  dq>osltlon  of  H.  J.  Coleman,  one  of  the 
attorneys  mentl<Hied  by  Mr.  Goddard,  states 
that  he  Is  familiar  with  the  costs  and  expens- 
es of  lltlgatloa  In  Montana,  and  that  a  rea- 
sonable attorney's  fee  tot  the  defense  which 
was  made  for  the  plaintiff  her^  in  the 
Walsh  suit  would  be  from  $790  to  $1,000. 
Mr.  Coleman  fnrtlier  deposed : 

"I  know  of  my  own  knowledge  that  the  Mon- 
tana Coal  ft  Iron  Company,  individually  and  by 
its  attorneys,  made  erery  possible  effort  to  de- 
feat said  suit:  that  aaid  salt  waa  fairly  and 
honestly  defended  ;  and  that  no  legitimate  effort 
was  omitted  in  the  defense  of  the  Wal^  suit 
against  the  Montana  Coal  &  Iron  Company." 

The  deposition  of  Harry  L.  Wilson  states 
that  he  Is  an  attorney  and  engaged  In  the 
practice  of  law  at  Billings,  Mont.,  and  in 
answer  to  questl<ms  detailing  the  serTlces 
rendered  in  the  defense  of  the  Walsh  Case, 
for  which  charges  were  made,  as  hereinbe- 
fore stated,  the  deponent  testified  that  an 
attorney's  fee  therefOT  of  from  $750  to  $1,000 
would  be  reasonable.  The  defendants  herein 
offered  no  testimony  tending  In  any  man- 
ner to  contradict  the  sworn  statements  thus 
made  in  relation  to  the  reasonableness  of  the 
attorney's  fees.  Based  ufton  this  evidence 
the  Jury  were  charged  as  follows : 

"The  court  instriicta  you  that  if  you  shall  find 
in  favor  of  the  plaintiff,  then  youi  verdict  shoiUd 
be  for  the  amount  which  the  plaintiff  alleges  it 


necessarily  paid  in  satisfying  the  judgment  and 
decree  in  the  Montana  suit,  namely,  $1,746.51, 
plus  $896.25.  expended  In  the  defense  of  that 
suit  by  the  plaintiff  In  Uils  action." 

An  exception  having  been  talcen  to  the  lan- 
guage thus  employed,  it  Is  contended  by  de- 
fendants' counsel  that  an  error  was  thereby 
committed.  Where,  as  in  this  Instance,  there 
Is  no  conflict  In  the  evidence  as  to  an  Issue, 
the  court  Is  Jastlfled  In  charging  the  Jury  to 
find  as  alleged  In  the  pleadings  of  one  of 
the  parties.  Briscoe  v.  Jones,  10  Or.  63; 
Montour  t.  Grand  Lodge,  38  Or.  47,  62  Pac. 
524.  No  error  was  committed  In  this  respect. 
Many  other  errors  are  assigned,  lliey  re- 
late chlefiy  to  questions  which  were  neces- 
sarily Involved  In  and  determined  by  the  de- 
cree that  was  rendered  in  the  Walsh  suit. 
Mr.  Hosklns  nnquestlonably  received  timely 
notice  thereof.  Mr.  Goddard'a  deposition 
shows  that  he  visited  the  defendants  herein 
at  their  home  in  Eugene,  Or.,  and  states,  as 
It  will  be  remembered,  that: 

"Mrs.  Hosliins  had  knowledge  oi  the  pendency 
of  the  suit  before  the  trial,  an^  waa  a  witness 
by  depostioa  in  the  suit." 

In  Daris  t.  Smith,  19  Me.  861,  866*  10  Atl. 
BSt  MV.  justice  Foster,  in  r^errlsg  to  the 
liability  of  an  indonnltw  who  had  rec^red 
knowledge  of  the  pmdency-  of  an  action 
against  1dm,  remarks: 

"When  notice  is  thus  given,  the  jud^ent,  if 
obtained  without  fraud  or  collusion,  will  be  con- 
clusive against  him,  whether  be  appeared  or 
not." 

That  the  Walsh  suit  was  ably  defended  is 
evidenced  by  the  fact  that  the  counsel  for 
the  Montana  Coal  &  Iron  Company,  on:e  at 
the  defendants  therein,  won  twice  In  the 
trial  court,  but  the  decrees  thus  given  were 
twice  reversed.  That  such  final  determina- 
tl(His  were  reached  without  fraud  or  collu- 
sion  is  manifest  from  the  d^sltlons  given 
by  Mr.  and  Mrs.  Hosklns  on  behalf  of  the 
Montana  Coal  ft  Iron  G<nnpany,  and  received 
In  evidence  at  the  trials  thereon. 

[I]  The  charge  of  $775  as  attoniey's  fees, 
in  view  of  the  otent  of  the  professional 
services  which  were  performed,  is  not,  in  the 
absence  of  any  evidence  to  the  contrary,  so 
excessive  as  to  be  unreasonable  or  to  demand 
a  reduction  ttiereof.  LodEliart  v.  Ferrey,  69 
Or.  179,  116  Fac.  431;  Stephens  v.  Oregon 
Nut  ft  Fruit  Co..  79  Or.  618,  154  Pac.  677. 

A  verdi<^  waa  rendered  for  the  plaintiff 
for  the  amount  stated  In  the  instruction  quot- 
ed, but  upon  examination  it  waa  found  that 
Items  included  in  the  exhibit  which  was 
made  part  of  the  complaint,  amounting  to 
$46.30,  had  not  been  substantiated  by  the  ev- 
idence, whereupon  a  remlsslcm  of  that  sum 
was  ordered  by  the  court  and  acceded  to  by 
plaintiff's  counsel,  thereby  reducing  the  Judg- 
ment to  $2,606.46. 

Believing  that  the  errors  assigned  and  not 
considered  are  unimportant,  and  invoking 
section  3,  art  7»  of  the  G(mstltutl<m,  the 
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Judgment  rendered  herebn  sbonld  be  afflTmed, 
and  it  is  80  ordered. 

McBRIDE,  G.  J.,  and  McCAUANT  and 
BEAN,  JJ^  concur. 


CURTIS  et  aL  t.  TILLAMOOK  CITY. 
(Supreme  Court  of  Oregon.    April  23,  1918.) 

1.  MUNIcrPAL  COBPOBATIONS  «=>108— Ihitia- 
TIVB  AHD  REFEBENDCU. 

Const,  art.  4,  8  la,  providing  that  "cities 
and  towns  may  provide  for  the  manner  of  exer- 
cising the  initiative  and  referendum  powers  as 
to  their  municipal  legislation."  is  aatomatically 
written  into  and  is  a  component  part  of  tho 
charter  of  each  city  and  town  In  the  state. 

2.  MUNICrPAL  COBFOBATIOnS  «»108— ISITIA- 
•nVK  AND  BBFEBERDUlf. 

Until  a  city  provides  a  method  of  its  own 
for  the  exerciae  of  its  initiative  and  referendum 
powers,  it  may  foliow  the  method  prescribed  by 
I*  O.  L.  §S  3470-3483,  enacted  under  authority 
conferred  by  Const,  art.  4,  %  la;  but.  where 
such  citv  has  enacted  an  ordinance  providing  a 
method  of  exercising  its  initiative  and  referen- 
dum powers,  such  method  is  substituted  for  the 
method  prcecribed  by  the  L^rislature. 

3.  MlTNICIPAI,  CORFOniTIONa  «=>10&— INITIA- 
TIVE  AND  ReFEBBNDUIC. 

Since  Const  art  4,  S  la,  providing  that 
"cities  and  towns  may  provide  for  the  manner 
of  exerdsing  the  initiative  and  referendum  pow- 
ers as  to  their  moniripal  legislation,"  by  its 
own  force  amended  the  charter  of  every  cit7 
and  town  in  the  state,  a  dty  ordinance,  enact- 
pursuant  to  the  power  conferred  by  such  con- 
stitutional provision,  superseded  not  only  L.  O. 
L.  {IS  3470-3483,  prescribing  a  method  for  the 
exercise  of  such  powers,  but  also  an  amendment 
to  the  charter  of  such  city,  enacted  prior  to 
such  constitutional  provision,  conferriqg  ;On 
the  voters  of  the  city  authority  to  exercise  tiie 
Initiative  and  referendum  powere  as  to  by-laws, 
ordinances,  and  amendments  thereto. 

4.  MUHICIPAL  CORFOBATIONS  ^SSlOS— IllTTIA- 
TIVE  AND  RbFBBENDUU. 

Ordinance  Ko.  235,  to  enable  the  voters  of 
a  city  to  amend  the  dty  charter  so  that  street 

Improvements  could  be  made  and  the  cost  as- 
sessed to  abutting  owners,  was  adopted  by  the 
council  March  20,  and  approved  April  1,  1912. 
Ordinance  Mo.  2S8.  providing  the  manner  of 
pxercfstng  the  initiative  and  referendum  pow- 
ers conferred  on  dties  and  towns  bj  Const  art. 
4,  i  la,  was  adopted  by  the  council  March  25, 
and  approved  April  4.  1912,  becoming  effective 
on  that  date.  Ordinance  Mo.  240,  providing  for 
the  submission  of  Ordinance  No.  Wti.tA  a  spe- 
cial election  to  be  held  April  12,  1912,  was 
adopted  by  the  coundl  April  2,  and  approved 
April  4,  1912,  on  which  date  It  became  Elective. 
The  election  was  held  April  12th,  and  Ordi- 
nance No.  235  approved  by  the  voters.  Held, 
that  Ordinance  No.  235  was  legally  adopted: 
all  the  steps  prescribed  by  Ordinance  Ko.  233 
having  been  followed. 

Department  1.  Appeal  from  Circuit  Court. 
Tillamook  County ;  George  B.  Bagley,  Judge. 
.  On  petition  for  rehearing.  fDenied. 
For  former  opinion,  aeb  171  Pac  074. 

a  W.  Talmase  and  E.  J.  danasen,  both 
of  Tillamook,  and  William  Marx,  of  Carter, 
Wyo.,  for  appellantB.  H.  T.  Botts,  of  Tilla- 
mook, for  reqiondent 


HARRIS,  J.  The  plalntlfiTs  petition  for  a 
rehearing  and  Insist  that  the  charter  amend- 
ment, upon  which  the  defendant  relies,  was 
not  l^ally  adopted.  The  amendment  in 
question  arose  out  of  Ordinance  No.  235. 
The  purpose  of  this  ordinance  wa^  to  enable 
the  voters  of  Tillamook  City  to  amend  their 
muuldpal  charter  so  that  street  Improve- 
ments could  be  made  and  the  cost  assessed  to 
abutting  property. 

Ordinance  No.  2S5,  i»^0Bing  the  charter 
amendment,  was  adopted  by  the  counidl  od 
Man^  29,  1912,  and  was  approved  by  the 
mayor  on  April  1,  1012.  Ordinance  No.  238, 
providing  the  manner  of  exerddng  the  tad- 
tiative  and  refferendnm  powers,  reserved  by 
the  Gonstltntton  to  cities  and  towns,  was 
adopted  by  the  council  on  Uarch  25,  1912, 
and  approved  by  the  mayor  on  April  4, 1912. 
Ordinance  No.  240,  adopted  by  the  council  on 
April  2,  and  slimed  by  the  mayor  on  April 
4,  1912,  provided  for  the  submission  of  Ordi- 
nance No.  235  and  other  designated  wdl- 
nances  to  the  legal  voters  at  a  special  Sec- 
tion to  be  held  on  April  12,  1912.  Both  Or- 
dinance No.  233  and  Ordinance  No.  240  con- 
tained an  emergency  clause,  and,  since  both 
were  approved  by  the  mayor  on  April  4th, 
both  became  effective  on  that  day.  The  elec- 
tion was  held  as  directed  by  Ordinance  No. 
240.  A  majority  of  the  voters  cast  their  bal- 
lots In  favor  of  the  adoption  of  Ordinance 
No.  235,  and  the  mayor  subsequently  Issued 
a  proclamation  declaring  that  the  charter 
had  been  amended.  It  is  conceded  that  all 
the  steps  required  by  Ordinance  No.  233  were 
taken  before  holding  the  election  on  April 
12th,  and  hence,  it  Ordinance  No.  233  was 
controlling.  Ordinance  No.  235  was  legally 
incorporated  into  and  became  a  part  of  the 
city  charter  when  approved  by  a  majority  of 
the  voters. 

[1]  Article  4.  S  la,  and  artlde  11,  %  2,  of  the 
state  Constitution,  adopted  in  1900,  set  the 
whole  sum  of  Intramural  authority  at  large 
so  that  the  legal  voters  of  cities  and  towns 
may  exercise  all  of  it  or  only  such  part  of  It 
as  they  may  choose.  State  v.  Port  of  Asto- 
ria, 79  Or.  1,  18,  154  Pac.  399.  But  no  city 
or  town  can  exercise  any  authority  until  It  Is 
first  written  into  a  charter.  Robertson  v. 
Portland,  77  Or.  121, 128,  149  Pac.  645;  Rose 
V.  Port  of  Portland,  82  Or.  541.  654,  1«2  Pac 
498 :  Hall  V.  Dunn,  62  Or.  476,  490,  97  Pac. 
811,  25  L.  B.  A.  (N.  S.)  198.  However,  arti- 
cle 4. 1  la,  of  the  state  Constitution,  contains 
a  spedflc  grant  of  one  particularized  power, 
for  It  Is  there  declared  that  the  manner  of 
exercising  the  Initiative  and  refbrendnm 
powers  shall  be  prescribed  by  general  laws, 
"exc^  that  dties  and  towns  may  provide  for 
the  manner  of  nerdslng  the  initiative  and 
referendum  powers  as  to  their  municipal  leg- 
islation." This  spedflc  grant  of  this  partic- 
ularized and  defined  power  is  by  force  of  the 
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oi^anlc  law  automatically  written  Into  and  Is 
a  component  part  of  the  charter  ot  every 
city  and  town  In  the  state,  and  therefore 
when  the  council  adopted  and  the  mayor  ap- 
proved Ordinance  No.  233  they  were  exercis- 
ing a  power  conferred  by  the  charter;  and 
thlB  la  the  le^I  principle  whldi  underlies 
and  supports  Uie  conclusion  reached,  upon 
the  snhject  now  under  discussion,  In  the  fol- 
lowing precedents:  State  ex  r^  t.  Kelsay, 
06  Or.  TO,  133  Fac.  806;  Duncan  r.  Dryer, 
71  Or.  648,  14S  Pae.  044;  State  t.  Bozortb, 
84  Or.  871,  164  Pac.  OE98;  and  Colby  t.  Med- 
ford.  85  Or.  485,  612,  107  Pac.  487.  The 
charter  rests  the  legtalattve  power  of  Tilla- 
mook City  in  the  common  council,  although 
the  legal  voters  are  also  vested  with  legts- 
latire  power.   Special  Laws  1903,  p.  385. 

[2]  Pursuant  to  the  authority  conferred  by 
article  4,  |  la.  the  Legislature  enacted  a  gep- 
eral  law  prescribing  a  method  for  ttie  exer- 
cise of  the  Initiative  and  referendum  powers. 
Chapter  226,  Laws  1907,  codified  In  sections 
3470  to  3483,  L.  O.  L.,  Inclusive.  Until  Tilla- 
mook City  provided  a  method  of  Its  own,  it 
was  permitted  to  follow  the  method  prescriln 
ed  by  the  Legislature;  bat  when  Ordinance 
Ko.  233  was  enacted  the  city  substituted,  as 
It  bad  a  right  to  do.  Its  own  method  for  the 
one  prescribed  by  the  Legislature.  Colby  v. 
>Iedford,  85  Or.  485,  512,  167  Pac.  487. 

In  1903,  three  years  before  the  adoption  of 
article  4,  {  la,  of  the  state  Constitution,  the 
Ijegislature  amended  the  charter  of  Tilla- 
mook City  so  as  to  confer  upon  the  legal 
voters  of  the  municipality  authority  to  exer- 
cise the  Initiative  and  referendum  powers 
as  to  "by-laws,  ordinances  and  amendments 
thereto."  This  amendment  did  not  author- 
ize the  legal  voters  to  amend  their  charter, 
but  it  merely  authorized  them  to  vote  upon 
by-laws,  ordinances,  and  amendments  to  such 
by-laws  and  ordinances  as  might  be  Initiated 
by  them  or  referred  to  them ;  provided,  how- 
ever, that  such  by-laws,  ordinances,  and 
amendments  were  enconltmssed  by  the  char- 
ter and  could  be  predicated  upon  a  power 
granted  by  the  diarter.  Special  Laws  1903, 
p.  385.  If  it  can  be  said  that  the  charter 
amendment  of  1903  prescribes  a  method  for 
exercising  thb  initiative  and  referendum 
powers.  It  does  not  ftdlow  that  this  method 
necessarily  applies  to  the  exercise  of  the  Ini- 
tiative and  referaidnm  powers  whoi  the  vot- 
ers amend  their  charter  for  the  reason  that 
tJie  act  of  1903  purports  to  apply  only  to  by- 
laws and  ordinances,  as  distinguished  tmm 
charter  ammdmenta.  The  amendment  of 
1003  was  written  with  reference  to  the  then 
provisions  of  the  Constitution,  and  it  must 
be  remembered  that  it  was  not  until  1906 
that  dtles  and  towns  were  authorized  to 
amend  their  own  charters. 

11}  It  may  be  assumed,  however,  for  the 
porpoees  of  the  Instant  case,  that  the  legi^ 


latlve  act  of  1903  prescribed  the  manner  In 
which  the  initiative  and  referendum  powers 
should  be  exercised  both  in  passing  ordi- 
nances and  in  amradlng  the  charter.  If  the 
charter  did  so  provide,  it  was  by  force  of  an 
act  of  the  Legislature;  but,  when  the  state 
Constitution  was  amended  in  1900,  this 
amendmoit  to  the  Constitution  by  Its  own 
force  amended  the  charter  of  every  dty  and 
ttfwa  in  the  state  so  aa  to  enable  all  cities 
and  towns  to  prescribe  their  own  method  for 
exerelBlng  the  Initiative  and  referendum 
powers.  WhSD  Ordinance  No.  233  was  enact- 
ed, it  was  adcv>ted  pursuant  to  a  power  that 
had  been  written  into  the  diarter  in  1906. 
and  consequently  Ordinance  Na  288  not  only 
superseded  dwiiter  228,  Lam  1907,  but  it 
also  Bupidanted  the  method  fixed  by  the  Leg- 
islature in  1908. 

[41  It  is  true  that  Ordinance  No.  235  was 
signed  by  the  mayor  on  April  1st,  and  that 
neither  Ordinance  No.  233  nor  Ordinance  No. 
240  was  approved  by  the  mayor  until  April 
4th;  but  it  is  also  true  that  between  April 
1st  and  April  4th  nothing  further  had  been 
done  with  Ordinance  No.  235v  The  city 
council  has  authority  to  call  a  special  elec- 
tion and  submit,  designated  ordinances  to  the 
legal  voters.  Ordinance  No.  233,  prescribing 
the  manneu  of  exercising  the  initiative  and 
referendum  powers,  and  Ordinance  No.  240, 
calling  a  special  election,  became  effective  on 
the  same  day,  and  hence  Ordinance  No.  23.9 
would  govern  the  manner  in  which  the  meas- 
ures designated  in  Ordinance  No.  240  should 
be  submitted.  In  brief.  Ordinance  No.  233 
fixed  the  method  for  submitting  Ordinance 
No.  235  to  the  voters,  and,  since  all  the  steps 
prescribed  by  Ordinance  No.  238  were  taken, 
it  follows  that  Ordinance  No.  2S5  was  legally 
adopted.  • 

After  examining  all  the  suggestions  coo- 
cemlng  the  several  questions  discussed  in 
the  petition  for  a  rehearing,  we  come  to  the 
same  conclusions  announced  in  the  original 
opinion,  and  the  potion  is  therefore  denied. 

McBRIDE,  C.  J.,  and  BDRNBTT  and 
BENSON,  JJ..  concur. 


VOGT  V.  MARSHALL-WELLS  HARD- 
WARE GO.  et  al. 
(Supreme  Court  of  Oregon.    April  28,  1018.) 

1.  Praddulbnt  Conveyances  #=>271(2)  — 
BuBDEN  or  Pboof. 

In  a  suit  to  quiet  title,  a  claim  that  plnia- 
tiff's  apparent  I^al  title  is  void  because  the 
property  was  conveyed  in  fraud  of  cretlitors 
places  defendant  in  the  positloo  of  a  plaintiff 
m  a  creditor's  bill,  and  defendant  has  Uie  bur- 
den of  proof  to  eatablidi  the  fraudulent  char- 
acter of  the  conveyance. 

2.  Fraudulbbt  Convitances  «=»278(2)  — 
Husband  to  Wife  —  pBSsnMpnoN  or 
Fbauo. 

CoDveyances  from  a  faasband  to  a  wile,  he 
being  at  tlie  time  greatly  indebted,  will  be  sub- 
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jected  to  the  strict  eat  Knitiny  by  a  court  of 
equity ;  but  it  is  gtAog  too  far  to  say  tkat.such 
a  conveyauGe  creates  a  lesal  presubiptioii  of 
fraud. 

3.  Fbatidulert  Contetances  «=»299(12)  — 
Husband  to  Wod— Etidencb— Prkbchp- 

TION. 

Whatever  presumption  or  inference,  eitlier 
of  law  or  fact,  may  be  drawn  from  the  circum- 
stance that  grantee  is  the  wife  of  her  grantor, 
iB  overcome  by  evidence  indicatii^  that  through 
her  nataral  wifely  confidence  in  her  buabaml 
a  great  iiortion  of  her  inheritance  haa  beAi 
wasted.  * 

4.  Fbauduucnt   Cokvetancm   «=»159(2)  — 
Husband  to  Witb— Notioe  or  Bmbabrasb- 

ED  Condition. 
As  affectinj;  the  validity  of  a  deed  by  a  hus- 
band to  hjs  wife  of  property  which  in  fact  be- 
longed to  her,  it  is  unmaterial  whethw  or  not 
she  had  notice  of  his  nabarrassed  condition. 

5.  Fbauduueuvt  Conveyances  4=>101  —  Rk- 
I.ATI0NSHIP  Between  Partieb— Effect. 

The  fact  of  relationship  is  merely  circum* 
stance  to  be  acmtinized  with  other  drcnmstanc- 
ea  in  determining  the  good  or  bad  faith  of  a 
conveyance  to  mere  relatives  or  close  friends, 
and,  good  faith  and  adequate  consideration  be- 
ing Bhown,  the  circumstance  loses  its  value. 
9,  Ebiopfbl  «=9ll&— Pleading— Necgssitt. 

It  is  an  tovariabid  rale  in  this  state  that 
an  estoppel  cannot  he  taken  advantage  of  with- 
out pleading  it,  if  there  Is  an  opportunity  to 
do  so. 

D^itnaent  2.  ^peal  tram  Circuit  CoupU 
Marlm  County;  Wm.  Galloway,  Judge. 

Suit  to  auiet  title  by  Katie  A.  Vofft  against 
the  Marstaall-Wdls  Hardware  Company  and 
another.  From  a  decree  In  fovor  of  plaln- 
tlfT,  defoidants  appeal.  Affirmed. 

This  is  a  suit]  to  quiet  title  to  60  acres  of 
real  estate  situated  In  Marlon  county,  and  to 
certain  town  lots  situated  in  the  town  of 
Pratum  in  the  same  county.  The  controver- 
sy arises  from  the  following  circumstances: 
On  April  8,  1916,  tbe  defendant  Marshall- 
Wells  Hardware  Company  recovered  a  Judg- 
ment against  the  Abagua  Lumber  Company, 
J.  F.  Hertzler,  and  D.  A.  Vogt,  the  husband 
of  plaintiff,  for  the  sum  of  $1,668.83,  with  an 
attorney's  fee  of  $150  and  costs  of  action,  and 
caused  the  property  described  in  the  com- 
plaint to  be  levied  upon  by  the  defendant 
Esdi,  who  was  sheriff  of  Marlon  County,  and 
thereafter  caused  said  property  to  be 
advertised  for  sale  in  satisfaction  of  said 
Judgment,  whereupon  the  plaintiff,  who  held 
the  record  title  to  tbe  prt^rty,  brought 
this  suit.  The  defendants  answered  justify- 
ing under  the  Judgment  and  alleging  that  D, 
A.  Vogt  was  the  owner  of  the  property  and 
that  the  alleged  conveyance  of  the  same  to 
the  plaintiff  was  made  fraudulently  and  with 
intent  to  hinder,  delay*  and  defraud  creditors 
of  D.  A.  Vogt. 

The  plaintiff  by  way  of  reply  denied  the 
auctions  as  to  the  fraudulent  character  of 
the  conveyance  and  set  up  substantially  the 
following  foots:  That  in  the  year  1899  plain- 
tiff Inherited  from  the  estate  of  her  father 
a  farm  in  tbe  state  of  Kansas,  which  she 
subsequently  sold  for  $12,500;  that  in  1902 


she  Inherited  from  the  estate  of  her  mother 
certain  personal  property,  which  she  subse- 
quehtly  converted  Into  money  and  received 
therefrom  the  sum  of  $4,500;  that  in  1908 
plaintiff  and  her  husband  moved  from  Kansas 
to  Oregon  and  settled  near  Pratum  in  Merlon 
county;  that  plaintiff  at  all  times  intrusted 
the  management  of  her  business  affairs  to  her 
husband;  that  he  conducted  and  managed 
the  same  and  Invested  and  reinvested  the 
prt^erty  so  inherited  by  plaintiff  and  the  in- 
come therefrom;  that  for  the  14  years  she 
owned  the  farm  plaintiff  received  about  $500 
per  year  rent  from  the  same,  and  all  of  said 
moneys  were  paid  to,  collected,  and  received 
by  plaintiff's  husband  on  her  account;  that 
after  coming  to  the  state  of  Oregon  plaintiff 
entered  into  a  contract  with  her  brother  V.  J. 
Krehblel  for  the  purchase  of  the  60  acres  of 
land  described  in  tiie  complaint,  at  the  price 
of  $9,000,  and  subsequently  made  Improve- 
ments thereon  of  the  value  of  $4,000,  but  by 
Inadvertence  and  mistake  the  conveyance  of 
said  tract  from  V.  J.  Krehblel  was  made  to 
D,  A.  Vogt  as  grantee,  whereas  In  truth  and 
In  fact  it  should  have  been  made  In  the  name 
of  plaiDtiff  as  gi-antee;  that  In  tbe  year  1013 
plaintiff  purchased  said  lots  1,  2,  3,  7,  and 
8,  block  3  of  Pratum,  Or.,  at  the  agreed 
price  of  $6,000,  and  afterwards  purchased 
lot  6  In  block  1  In  the  town  of  Pratum  at  the 
agreed  price  of  $1,000,  but  by  Inadvertence 
and  mistake  the  deeds  to  all  of  snid  lots 
were  made  to  D.  A.  Vogt  as  grantee,  whereas 
the  same  should  have  been  made  to  plaintiff 
as  grantee;  that  plaintiff  had  absolute  con- 
fidence in  her  husband,  and  did  not  Inquire 
and  had  no  occasion  to  Inquire  of  her  hus- 
band or  hfer  brother  or  any  one  conccmlns 
the  title  to  said  lands  and  premises,  and  did 
not  know  that  the  title  hnd  been  taken  In  the 
name  <tf  her  husband  until  the  autumn  of 
1915,  wb«i  her  husband  informed  her  that  he 
had  in  the  manner  aforesaid  accepted  and  re- 
ceived the  deeds  of  convince  wmveylng 
title  to  himself  as  afOTesald,  and  at  i^alntiff's 
request  prwnlsed  and  agreed  to  convey  Im- 
mediately the  same  to  her,  and  thereafter  on 
February  8,  1916,  did  so  conv^  the  same; 
that  since  said  cmvesrance  plaintiff  has  been 
the  owner  of  the  legal  Utle  thereta  and  at  all 
times  since  the  year  1910  when  the  60-acre 
tract  was  purchased  from  her  brother,  and 
at  all  times  since  1913  when  she  purchased 
the  lots  aforesaid,  she  has  been  lUe  eqaltable 
owner  and  in  possession  thereof;  thnt  the 
whole  of  said  peal  property  was  purchased 
with  plalntifTs  mon^  and  from  her  private 
means,  and  the  Improvements  also  have 
been  paid  tot  from  plaintiff's  money,  and  D. 
A.  Vogt  did  not  pay  any  part  tberetrf.  Then 
follow  the  usual  allegations  of  good  faith  and 
a  denial  of  any  knowledge  that  Vogt  intended 
to  delay  or  defraud  his  creditors. 

There  was  a  trial  in  the  circuit  court  and 
findings  and  a  decree  for  plaintiff,  the  flnd- 
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ings  ift  regard  to  the  bona  fides'  of  plalutiff 
being  wholly  in  accwd  with  the  matter  set 
Up  In  plaintiff's  reply. 

Hall  S.  LuBlr,  ot  Portland  (Emmons  &  Web- 
ster, ot  Portland,  and  W.  C  Onslow,  of  Sa- 
lem, on  the  brief),  for  appellants.  James  G. 
HeltKftl  and  Scbti  A.  Gaison.  both  of  Salem, 
for  respondoit. 

HcBRIDEl  a  J.  (after  stating  the  facts 
as  aboTc^.  After  a  careful  cmstdentlcHa  of 
the  trotlmwy,  we  agree  wlQi  the  drcnlt  court 
In  finding  that  the  lands  in  qnestkm  were 
purdiased  with  plaintiff's  money,  and  the 
fact  that  the  conveyances  were  made  to  the 
husband  was  not  the  result  of  any  desire  or 
direction  on  her  part  to  Qiat  end,  but  was 
through  inadvertence,  the  consequences  of 
which  she  sought  to  have  corrected  as  socm  as 
she  became  aware  that  tha  conveyances 
placed  the  legal  title  In  the  name  of  her  hus- 
band, rpon  this  brandi  of  the  case  we  think 
the  evidence  wtil-nlgh  conclusive.  The  r^y 
set  forth  with  great  particularity  die  sources 
from  which  plaintiff  received  the  mon^  she 
claims  dw  invested  in  the  property.  rThe  per- 
sons fft>m  whom  she  Inherited  the  lands  and 
securities  in  Kansas,  whlcb  she  subsequmtly 
converted  Into  the  mon^  that  went  into  the 
property  in  question,  are  mentioned  and  data 
glvm  which  would  have  enabled  defendants 
to  CMitradlct  material  portions  of  xAalnturs 
testimony,  had  It  hew  false. 

[1,2]  The  case  stands  thus:  Plaintiff,  at 
the  time  of  the  levy  of  erecntlon,  had  the 
clear  legal  title  to  the  property.  Def«idant 
claims  that  the  apparent  legal  tiUe  Is  void 
because  the  pn^rty  was  conveyed  In  fraud 
of  creditors,  nds  places  defendant  in  the 
position  of  a  plaintiff  In  a  creditor's  bill,  the 
burden  of  proof  being  upcm  It  to  establish 
the  fraudulent  character  oi  the  conveyance. 
It  is  a  well-established  rule  of  law  in  cases  of 
this  nature  that  CMiveyances  from  a  husband 
to  a  wife,  he  being  at  the  time  greatly  Indebt- 
ed, will  be  subjected  to  the  strictest  scrutiny 
by  a  court  of  equity.  S<Hne  auth(»4tles  go 
BO  for  as  to  intimate  that  sncih  a  conveyance 
is  prima  t&iAe  fMudulent  B^c^ow  on  Fraud- 
ulent Conveyances,  214,  and  cases  there  dted. 
But  it  is  going  too  far  to  say  that  such  a 
oonveyance  creates  a  legal  presumption  of 
fraud.    Mr.  Bigelow  well  observes: 

"At  most,  the  relatSonsUp  is  but  a  drenm- 
stance  to  b«  taken  into  consideration  with 
oth«r  facts,  if  there  be  such,  and  that,  too,  for 
or  against  the  conveyance  according  to  the  sit- 
uation; but  standing  alone  it  is  a  false  quan- 
tity. Even  if  it  conJd  be  said  that  relationship 
might  raise  a  presnmptioo  that  the  conveyance 
was  voluntary,  it  would  not  follow  that  the 
presumption  could  not  be  met  by  evidence  which 
would  be  saffident  in  any  other  case,  unless,  in- 
deedt  the  position  sboold  be  taken  that  the  pre- 
sumption was  stronger  than  ordinary  presump- 
tiffiss.  a  position  not  likely  to  be  taken?'  Bige- 
low, naud.  Conveyances,  222,  223. 

'See,  also,  pages  220,  221;  Schroeder  t. 
Walsh,  120  HI.  403,  11  N.  S.  70;  Davis  r. 
Zimmerman,  40  Mldt  24. 
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[if  4]  We  are  of  the  opinion  that  whatever 
presumption  or  inference  either  of  law  or 
fact  might  be  drawn  from  the  drcumstances 
that  plaintiff  was  the  wife  of  her  grantor  is 
overcome  by  the  evidence  in  the  ease  which 
indicates  that  through  her  natural  wifely 
confidence  in  her  husband  a  great  portion  of 
her  inheritance  has  been  wasted.  The  en- 
lightened legislation  of  this  age  recognizes 
the  right  of  a  wife  to  acquire  and  hold  prop- 
erty, and  does  not  penalize  the  marriage 
rdation  by  discriminating  between  a  credi- 
tor wife  and  any  other  creditor  In  the  meth- 
od of  securing  bona  fide  claims.  No  one 
would  question  the  right  of  another  person 
not  related  to  Mr.  Vogt  to  secure  and  re- 
duce to  legal  ownership  property  taken  as 
Vogt  took  this  proper^.  The  evidence  Is 
ample  here  to  liave  justified  a  court  In  de- 
claring a  resulting  trust  In  Aivor  of  plain- 
tiff as  to  the  property,  even  If  she  bad  not 
seasonably  demanded  uid  recdved  a  deed. 
Whether  or  not  she  bad  notice  of  her  hus- 
band's embarrassed  condition  Is  Immaterial. 
Even  if  the  property  had  hem  his  own  and 
he  had  been  Indebted  to  her,  she  would  have 
bad  the  same  right  to  take  property  In  pay- 
ment of  her  debt  as  any  other  creditor  would 
have  had. 

[I]  It  la  true  that  debtors  seeking  to  de- 
fraud their  creditors  most  i^«quently  make 
conv^ances  to  near  relatives  or  close 
friends,  but  the  fact  of  relationship  Is  mere- 
ly a  drcumstance  to  be  scrutinized  with  oth- 
er drcumstances  In  determining  the  good  or 
bad  faith  of  the  trausactlou.  Good  faith  and 
adequate  consideration  bdng  shown,  the  cir- 
cumstance of  relationship  loses  its  value. 

[t]  It  is  also  argued  that  plaintiff  ought  to 
be  estopped  from  asserting  her  ownership  iu 
the  property,  by  reason  of  the  fact  ttiat  she 
permitted  her  husband  to  manage  her  prop- 
erty in  his  own  name  and  to  obtain  credit 
upon  the  faith  of  It  to  the  injury  of  his 
creditors*  and  particularly  of  the  defendants, 
and  that  the  case  comes  therefore  within  the 
rule  announced  in  Marks  v.  Crow,  14  Or. 
382,  13  Pac.  55;  Bank  of  Colfax  v.  Itlchard- 
son,  34  Or.  518,  54  Pac.  359,  75  Am.  St.  Kep. 
664 ;  Barger  v.  Barger,  30  Or.  268,  47  Pa<'. 
702.  We  will  consider  the  condition  of  the 
pleadings  as  they  relate  to  the  right  of  de- 
fendants to  urge  the  estoppel  contended  for 
by  them. 

A  first  and  conclusive  negative  of  the  right 
of  defendant  to  urge  this  defense  is  tliat  It 
has  not  been  pleaded.  It  Is  an  invarlalile 
rule  In  this  state  that  an  estoppel  cannot  be 
taken  advantage  of  without  pleading  it  if 
there  is  an  opportunity  to  do  so.  Hugh  v. 
Ottenheimer,  6  Or.  231,  25  Am.  Rep.  513; 
Remillard  v.  Prescott,  8  Or.  37;  Bays  v.  Trul- 
son,  25  Or.  109,  35  Pac.  26;  Nlcbum  v.  Burck- 
hardt,  30  Or.  464,' 47  Pac.  888,  48  Pac.  474.  60 
Am.  St  Rep.  822;  First  Nat.  Bank  v.  Mc- 
Donald, 42  Or.  257.  70  Pac  001 ;  Christian  v. 
Eugene*  40  Or.  170,  80  Pac.  410;  Tleman  t. 
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Sachs,  52  Or.  560,  98  Pac.  163;  Gladstone 
Lbr.  Co.  T.  Kelly.  64  Or.  163,  129  Pac  763; 
Lane  v.  Myers,  70  Or.  376,  141  Pac,  1022. 
Ann.  Cas.  1915D,  649. 

The  opinion  of  Justice  Burnett  In  the  case 
last  cited  Is  InstructlTe,  dealing  as  It  does 
with  facts  very  similar  to  those  In  the  case 
at  bar.  Here,  defendant  had  ample  oppor- 
tunity to  plead  the  estoppel  In  Its  answer 
and  failed  to  do  so,  and  It  follows  that  that 
defense  cannot  be  here  considered.  Even  up- 
on the  facts  it  Is  not  shown  that  plaintifiE 
knew  that  the  conveyances  In  question  had 
been  taken  in  her  husband's  name,  or  that 
lie  had  represented  himself  to  be  the  owner 
of  the  property)  or  knew  that  he  was  so 
greatly  Indebted  as  to  be  In  peril  of  Insolv- 
ency, so  that  in  any  view  of  the  case  this 
defense  ftlls. 

Wfr  are  of  the  opinion  the  decree  of  the 
circuit  court  Is  in  accordance  with  the  law 
and  the  tects,  and  it  is  therefore  affirmed. 

McGAMAJfT,  BBAN.  and  BENSON,  JJ., 
concur. 


WASCO  COtJNTY  t.  NEW  ENGLAND  EQUI- 
TABLE INS.  CO.  et  al. 

(Supreme  Court  of  Oregon.    Atiril  23,  1918.) 

1.  SUBBOOATIOH  ^»1— NaTUBE  Or  RlQHT  — 

When  Not  IDnfobceo. 
Subnwotion  Is  not  a  matter  of  strict  right, 
nor  does  it  Decessarily  rest  on  contract,  bnt  ts 
purely  equitable  in  its  nature;  and,  since  it  is 
a  creature  of  equity,  it  will  not  be  enforced 
where  It  wiU  work  injustice  to  the  rights  of 
those  having  equal  equities. 

2.  SUBBOOATIOH  e=>8— RiOHT  TO  BEmEriTS— 
SUBETT  FOB  PUBLIO  CONTBACTOB. 

As  between  a  contractor's  surety,  the  con- 
tractor, and  a  county  employing  a  contractor, 
the  surety  paying  claims  against  the  contrac- 
tor in  default  may  claim  the  benefits  of  sub- 
rogation, because  it  has  paid  debts  due  to  third 
persons  acting  on  compulsion  and  not  as  a  mere 
volunteer. 

3.  SUBBOGATION  PAID  StTBETT— RlOHT 
TO  SUBBOGATION. 

A  paid  surety  may  daiup  benefits  of  subro- 
gation. 

4.  Assignments  «=a48— Monet  Dtre  Public 

CONTRACTOB— WbITTEN  OBOKB— "EQUITABLE 

AsaiONMBNT." 
A  written  order  by  a  contractor  to  a  county 
to  pay  a  bank  money  due  on  a  monthly  estimate 
of  work  done  ftnd  "all  retained  percentage" 
was  an  "equitable  assignment"  of  the  designated 
money. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Equita- 
ble Assignment.] 

5.  SUBBOOA-JION  «=»7(2)— SUBBTT    OF  PUB- 
LIC ConTBACT— PbIOBITT  OVEB  AsbIQNMBNT. 

Money  due  on  a  contract,  but  retained  by  a 
connty  until  completion  and  acceptance  of 
work,  was  by  written  order  assigned  by  the 
contractor  to  a  bank  in  consideration  of  money 
loaned  the  contractor  and  used  by  him  to  pay 
for  labor  and  material  which  he  was  bound  by 
his  contract  to  pay  for.  The  contractor's  bond, 
us  required  by  law,  obliged  the  surety  to  pay 
for  labor  and  material  and  also  to  complete  the 
work.   The  contntct  provided,  as  required  by 


Laws  1913,  p.  251,  for  retention  of  th^  money 
assigned  until  completion  and  acceptance  of 
the  work.  Held,  that  on  the  contractor's  de- 
fault, until  claims  for  labor  and  material  were 
paid,  the  county's  right  to  the  fund  assigned 
was  superior  to  that  of  the  assignee  bank,  and 
that  when  the  contractor's  surety  paid  tor  labor 
and  materia]  as  required,  it  was  entitled  to  be 
subrogated,  as  against  the  bank,  to  the  rights 
of  the  county  as  of  the  date  of  its  contract, 
and  hence  the  surety's  right  to  the  fund  was 
superior  to  the  assignment  to  the  bank,  which 
was  bound  to  know,  when  it  volnntarlly  loaned 
its  money,  of  the  surety's  equity  in  the  funds 
reserved. 

Department  1.  Appeal  from  Circuit  Court, 
Wasco  County;  W.  L.  Bradsbaw,  Judge. 

Action  by  the  County  of  Wasco  against  the 
i7ew  England  Kqultable  Insurance  Company 
and  others,  wherein  the  named  defendant 
and  the  French  &  Co.  Bank  were  Interplead- 
ed. From  a  decree  In  favor  of  the  bank,  the 
named  defendant  appeals.  Reversed,  and 
decree  directed  for  the  Insurance  Company. 

Wasco  county  brought  this  suit  in  Inter- 
pleader so  that  the  court  could  decide  wheth- 
er the  sum  of  $020  held  by  the  county  should 
be  paid  to  the  New  England  Ekjuitable  In- 
surance Company,  a  corporation,  hereinafter 
called  the  Insurance  company,  or  to  the 
French  &  Company  Bank,  a.  corporation, 
hereinafter  referred  to  as  the  bank. 

On  June  14,  1915,  Henry  Cromer  entered 
into  a  contract  to  construct  a  certain  high- 
way for  the  county,  A  bond,  signed  by  the 
contractor  as  principal  and  the  Insurance 
company  as  surety,  was  delivered  to  the 
county,  as  required  by  chapter  142,  Laws 
1913,  and  was  fllea  In  the  office  of  the  coun- 
ty clerk  on  June  17,  191B.  The  contract  ob- 
ligated the  contractor,  as  required  by  stat* 
ute,  to  pay  all  persons  supplying  labor  or 
material  for  the  prosecution  of  the  work. 
Chapter  61,  Laws  1913.  The  written  con- 
tract also  provided  that  "  •  •  •  the  par- 
tial payments  under  this  wmtract  and  the 
final  payment  thereon  shall  be  as  provided 
by"  chapter  142,  Laws  1013.  The  bond  was 
given  to  secure  die  performanoe  ot  the  con- 
tract and  payment  to  all  persons  supplyluR 
labor  or  material  for  the  prosecution  of  the 
work  provided  for  in  ttie  contract.  CnMner 
entered  npon  the  performance  of  the  contract 
and  nmstructed  a  portion  of  the  bl^way. 
Monthly  estimates  were  made  of  the  work 
done  by  Cromer,  and  the  county  paid  bim 
75  per  cent  of  the  amount  earned,  as  shown 
by  such  estimates,  and  retnined  the  remain- 
ing 25  per  cent.,  as  stipulated  by  the  writ- 
ten contract  between  Cromer  and  the  coun- 
ty and  as  required  by  chapter  142.  Laws  1913, 
then  In  force.  Cromer  continued  In  the  per- 
formance of  his  contract  until  about  Septem- 
ber 10, 1915,  when  he  was  obliged  to  quit  be- 
cause his  equipment  had  been  attached  by 
creditors.  A  voluntary  petition  in  bankrupt- 
cy was  flled  by  Cromer  on  October  7.  1915, 
and  he  was  subsequently  adjudged  a  bank- 
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nipt  Negotiations  between  the  county  and 
the  insnrance  company  resulted.  In  an  agree- 
ment, on  October  25,  1916,  terminating  the 
contract  with  Cromer  and  releasing  the  In- 
surance company  from  its  obligation  to  com- 
plete the  highway  upon  payment  by  It  of  all 
the  outstanding  labor  and  material  claims 
against  the  contractor.  The  Insurance  com- 
pany paid  claims  made  against  Cromer,  and 
approved  by  him,  totaling  $3,007^22. 

On  August  6,  1915,  the  bank  loaned  $200 
to  Cromer  and  took  his  promissory  note  for 
that  amount,  and  at  the  same  time  Cromer 
signed  and  delivered  to  the  bank  an  order, 
directing  the  county  to  "  •  •  •  pay  to 
French  &  Co^  bankers,  all  money  due  on  Au- 
gust estimate  for  work  done  on  the  J.  T. 
Harper  road  contract  Please  also  pay  all 
retained  percentage  upon  completion  of  con- 
tract." The  order  was  presented  to  the  coun- 
ty and  filed  In  the  office  of  the  county  clerk 
on  August  6,  1915.  Cromer  borrowed  an  ad- 
ditional $800  from  the  bank  on  August  11, 
1915,  upon  his  note  for  that  amount.  Cromer 
"got  this  money  from  French  A  Co.  on  the 
representations  that  it  was  to  pay  bills  for 
labor  and  material  for  the  construction  of 
the  road."  The  money  loaned  to  the  con- 
tnictor  upon  the  two  notes  was  placed  to  his 
rredit  In  the  bank,  and  was  checked  out  by 
him  for  labor  performed  upon  and  material 
furnished  for  the  road.  When  the  ?200  note 
was  given,  It  was  understood  between  the 
bank  and  Cromer  that  he  was  "to  have  $800 
more" ;  and  the  order  upon  the  county  "was 
given  to  reimburse  them  [the  bank]  for  the 
money  gotten  on  both  of  these  notes."  When 
Cromer  discontinned  work  the  county  had  in 
Its  bands  the  snm  of  $920  which  it  had  re- 
tained out  of  the  monthly  estimates  made 
during  the  prepress  of  the  work.  The  com- 
plaint filed  by  the  county  was  acccHnpanled 
with  a  tender  of  $920  to  the  derk  of  the 
court  The  Insurance  company  and  the  bank 
each  answered,  and  each  asserted  the  right 
to  receive  the  money.  The  decree  of  the 
court  was  for  the  bank  and  the  insurance 
company  appealed. 

Charles  A.  Hart,  of  Portland  (Carey  & 
Kerr,  of  Portland,  on  the  brief),  for  appel- 
lant. W.  A.  Bell  and  Francis  V.  Galloway, 
both  of  The  Dalles,  for  complainant  W.  H. 
Wilson,  of  The  Dalles,  for  respondent.  Carl- 
ton L.  Pepper,  of  The  Dalles,  tor  defendant 
J.  L.  Harper,  trustee. 

HARRIS,  X  (after  stating  the  facts  as 
above).  A  representative  of  the  insurance 
company  testified  that  the  surety  disbursed 
$3,907.22  in  settlement  of  labor  and  material 
claims,  and  that  "all  bills  for  labor  and  mate- 
rial were  O.  K.'d  by  Mr.  Cromer  before  we 
paid  them."  Cromer  testified  that  the  moneys 
paid  by  the  insurance  company  "covered  ma- 
terial and  labor  and  supplies,"  and  that 
"about  $1,200  was  labor."  Although  It  may 
be  assumed,  without  deciding,  that  neither 


the  bill  of  Busknhl  Brothers  for  $405.94  nor 
the  claim  of  T.  C.  Murray  for  $308.99  em- 
braced labor  or  material  for  which  the  Insur- 
ance company  was  liable  on  its  bond,  never- 
theless the  evidence  clearly  and  convincingly 
shows  that  the  insurance  company  paid  out 
more  than  $920  on  account  of  labor  and  ma- 
terial claims  for  which  it  was  liable. 

[II  The  question  for  decision  Is  whether 
the  Insurance  company  or  the  bank  is  entitled 
to  receive  the  $920  which  the  county  had  re- 
served from  the  monthly  estimates.  The  in- 
surance company  resorts  to  the  doctrine  of 
subrogation  to  support  its  claim,  while  the 
bank  contends  that  countervailing  equities 
preclude  the  application  of  the  rule  of  sub- 
rogation. Subrogation  Is  not  a  matter  of 
strict  right,  nor  does  it  necessarily  rest  on 
contract  but  it  Is  purely  equitable  In  Its  na- 
ture; and,  since  It  is  a  creature  of  equity, 
it  will  not  be  enforced  where  It  will  work  In- 
justice to  the  rights  of  those  having  equal 
equities.  First  National  Bank  v.  City  Trust. 
Safe  Deposit  &  Surety  Company,  114  Fed. 
529,  533,  62  a  a  A.  313 ;  Portland  Flouring 
Mill  Company  v.  Portland  &  Asiatic  S.  S. 
Company  (D.  C,)  145  Fed.  687,  691;  National 
Surety  Company  v.  State  Saving  Bank,  156 
Fed.  21.  84  C.  C.  A.  187,  14  U  R.  A.  (N.  S.) 
155,  162,  13  Ann.  Cas.  421;  37  Cyc  303; 
Stearns  on  Suretyship,  |  463.  In  Spencer  on 
Suretyship,  {  133,  the  author  says: 

"The  right  of  aabrogation  may  be  generally 

described  as  the  equity  by  which  a  person  who 
is  secondarily  liable  for  a  debt  and  has  paid  the 
eame  is  put  m  the  place  of  the  creditor  bo  as  to 
entitle  him  to  make  use  of  all  the  eecuritiea 
and  remedies  possessed  by  the  creditor,  in 
order  to  enfonie  the  right  of  exoneration  or  in- 
demniScation  as  against  tbe  principal  debtor." 

-  A  clear  enilnctatlai  of  the  nature  of  sub- 
reption appears  in  the  mudi-quoted  (Vilnlob 
delivered  Chancellor  Johnscai  In  Gadsden 
V.  Brown,  Speers'  Eq.  (S,  O.)  37,  where  It  to 
said  that: 

"The  doctrine  of  subrogation  is  a  pure  un- 
mixed equity,  having  its  foundation  in  the  prin- 
ciples of  natural  justice,  and  from  its  very 
□ature  never  could  have  been  intended  for  the 
relief  of  those  who  were  in  a  condition  in 
which  Uiey  were  at  liberty  to  elect  whether  they 
Would  or  would  not  be  bound;  and,  as  far  as 
I  have  been  enabled  to  leam  its  history,  it  nev- 
er has  been  so  applied.  If  one  with  the  perfect 
knowledge  of  Uie  facts  wIQ  part  with  Ma  mon- 
ey, or  bmd  himself  by  his  contract,  in  a  suffi- 
cient consideration,  any  rale  of  law  which 
would  restore  him  his  money  or  absolve  htm 
from  his  contract,  would  subvert  the  rules  of 
social  order.  It  has  been  directed  in  its  ap- 
plication exclusively  to  the  reUef  of  those  that 
were  already  bound,  who  coidd  not  but  choose 
to  abide  the  penalty.  Sureties,  for  example, 
who  have  before  become  boond  are  amonest 
the  especial  objects  of  its  care.  Thus,  if  a 
surety  pays  the  debt  of  his  principal,  he  is  en- 
titled to  stand  in  the  place  of  the  creditor,  and 
to  have  the  benefit  of  all  securities,  funds,  liens, 
and  equities,  to  which  the  creditor  was  enti- 
tled." 

Chancellor  Walworth  baa  tMsely  stated 
in  Sandfwd  v.  McLean,  8  PaiSB  (N.  122, 
23  Am.  Dec.  77%  that: 
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"It  is  only  in  cases  where  the  person  advanc- 
ing money  to  pay  the  debt  of  a  tliird  party 
stands  in  the  situation  of  a  surety,  or  is  com- 
pelled to  pay  It  to  protect  his  own  rights,  that  a 
court  of  equity  substitutes  him  in  die  place  of 
the  creditor,  as  a  matter  of  connei  witiioat  any 
agreement  to  that  effect." 

[t]  WbUe  In  some  ot  Its  idiases  the  doc- 
trine of  Buhrogatlon  seems  to  have  been  ex- 
panded In  recent  years,  U  Is  not  now  neces* 
sary,  nor  would  It  be  pn^r  In  the  Instant 
ease,  to  attempt  to  fix  the  exact  limits  of  Its 
appUcatiim,  but  It  Is  sufficient  to  say  that, 
as  between  the  Inrarance  company,  the  con- 
tractor, and  the  connty,  the  surety  Is  In  a 
position  to  claim  the  benefits  of  subrogatlcm 
because  It  has  paid  debts  due  to  third  per- 
sona, and  when  paying  snch  debts  it  acted 
on  compulsion  and  not  as  a  mere  volunteer. 
In  re  Fowble  (D.  C.)  218  Fed.  676,  680;  Shel- 
don on  Subrogation  (2d  Ski.)  4. 

fS]  The  fact  tluit  the  Insurance  company 
is  a  compensated  surety  does  not  afFeet  its 
right  to  claim  the  benefits  of  subrogation. 
It  18  true  tiiat  the  rale  of  strictisslmt  Juris, 
which  is  generally  available  to  thcMe  who 
are  sureties  without  c(»npensatt<Mi,  is  ttsa- 
ally  relaxed  when  applied  to  a  paid  surety. 
In  this  Jurisdiction  the  rule  Is  that  a  hired 
surety  must  show  that  his  rights  have  been 
injuriously  affected  before  he  can  defeat  his 
contract  of  suretyship.  Nellson  Title 
Guaranty  &  Surety  Company,  81  Or.  422, 
427,  ise  Pac  1161.  A  court  of  equity  grants 
the  right  of  subrogation  because  the  surety 
has  paid  the  debt  of  the  principal,  and  the 
li^tt  of  subrogation  Is  not  d^poidrat  upon 
whetiier  the  surety  was  or  Wfis  not  inld  to 
sign  the  iMHid.  It  Is  enoni^  that  tiie  surety 
was  obliged  to  pay  and  did  pay  the  debt 
Lewis'  Adm'r  t.  United  States  Fidelity  & 
Onaranty  Company,  144  Ey.  42St  1S8  8.  W. 
30S,  Ann.  <^B.  1&13A,  G64;  National  Surety 
Company  t.  Berggren,  126  Minn.  188,  148  N. 
W.65. 

[4, 6]  The  bank  lelleM  upon  the  rule  that 
subrogation  will  not  be  allowed  where  It  will 
work  Injustice  to  the  rights  of  those  having 
equal  equities.  First  National  Bank  v.  City 
Trust.  Safe  Deposit  &  Surely  Company,  114 
Fed.  529.  588,  02  C.  C.  A.  31&  The  bonk 
contends  that  the  written  order  signed  by 
Cromer,  directing  the  county  to  pay  to  the 
bank  all  money  due  on  die  August  estimate 
and  "all  retained  percentage,"  operated  as 
an  eqiritaUe  assignment  of  the  fund,  and  &k- 
tltles  the  bank  to  be  paid  In  full  out  of  ttie 
fund  to  the  exclusion  of  the  surety  and  all 
general  creditors  of  the  contractor.  The 
written  order  may  be  regarded  as  an  equita- 
ble assignment  of  the  designated  moneys: 
McDaniel  v.  Maxwell,  21  Or.  202,  27  Pac. 
952,  28  Am.  St.  Rep.  740;  Wlllard  v.  Bullen, 
41  Or.  21S,  33,  97  Pac.  924,  68  Pac.  422 ;  Wake- 
field, Fries  &  Co.  T.  Parkhurst,  84  Or.  483, 
486,  165  Pac  678.  The  money  which  Cromer 
borrowed  from  the  bank  was  actually  used 
to  pay  for  labor  and  material  furnished  dur- 


I  Ing  the  prosecution  of  the  woric ;  and  the 
bank  contends  that  the  surety  received  the 
benefit  of  the  bank's  money,  and  that  there- 
fore it  would  be  Inequitable  to  permit  the 
surety  to  be  subrogated  to  the  rights  of  the 
county,  and  thus  permit  the  surety  to  reap 
where  the  bank  has  sown.  All  parties  would 
probably  concede  that  the  Insurance  c<Hnpany 
woold  be  entitled  to  claim  the  benefits  of 
subrogation  In  the  absence  of  the  bank,  and 
hence  the  question  for  decision  is  whether 
the  written  order,  pins  the  fact  that  the 
money  which  was  loaned  upon  the  faith  of 
the  written  order  was  actually  used  to  pay 
for  labor  performed  upon  and  material  fur- 
nisbed  for  the  work,  wrought  such  an  eqnlta- 
ble  assignment  of  the  fund  as  to  preclude 
the  surety  from  claiming  the  benefits  of  sub- 
rogation. The  inquiry  naturally  Inyolves  an 
examlnathm  of  the  relative  rights  of  the 
parties  to  the  fund  and  a  consideration  Of 
the  fundamental  reaaons  upon  which  thoae 
rights  are  based. 

By  his  written  contract  Cromer  agreed  to 
pay  all  claims  for  labor  and  material  fur- 
nished during  the  prosecution  of  the  work, 
and  also  to  complete  the  road.  By  its  bond 
the  surety  obligated  itself  to  pay  all  labor 
and  material  claims  not  paid  by  Cromer,  and 
to  complete  the  contract  if  Cromer  did  not. 
The  law  required  this  bond  to  be  given,  and 
directed  that  it  should  contain  these  provi- 
sions. The  written  contract  also  provided 
for  monthly  estimates  of  the  work,  and  that 
75  per  cent,  of  the  amount  earned  each 
month  should  be  paid  to  Cromer,  while  the 
remaining  25  per  cent,  should  be  retained  by 
the  county  "until  the  completion  and  accept- 
ance of  said  work" ;  and  the  law  also  requir- 
ed this  provision  to  be  written  Into  the  con- 
tract Chapter  142,  Laws  1913.  Since  the 
bank  was  bound  to  know  the  law,  It  Is  deem- 
ed to  have  known  that  the  contract  with 
Cromer  provided  that  2G  per  cent,  of  each 
monthly  estimate  should  be  reserved  by  the 
county,  that  a  bond  was  given,  and  that  the 
bond  obligated  the  surety  to  pay  all  claims 
for  labor  and  material.  Moreover,  the  bank 
did  in  truth  know  that  the  county  bad  re- 
tained, and  would  continue  to  retain,  a  per- 
centage of  each  monthly  estimate  because 
the  very  language  of  the  written  order  Im- 
ports such  knowledge.  It  mnst  be  remember- 
ed, too,  that  the  money  In  controversy  In- 
cludes nothing  but  the  ^  per  cent  reserved 
OQt  Of  the  mwthly  estimates^ 

The  percentage  reserved  by  the  county  <mt 
of  each  monthly  estimate  served  to  secdre 
the  county  against  any  loss  It  might  sustain 
on  account  of  the  ncmperfonnance  of  the  con- 
tract :  and  when  Cromer  abandoned  his  con- 
tract the  county  bad  a  right  to  hold  this 
fund  to  secure  Itself  against  any  damages 
that  might  have  resulted  from  a  nonperform- 
ance of  the  contract  by  Cromer.  First  Na- 
tional Bonk  T.  O'Nell  Engineering  Company 
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(Tex.  Civ.  App.)  176  S.  W.  74 ;  First  Nation- 
al Bank  t.  City  Trugt.  Safe  Deposit  &  Surety 
CompaD7t  114  Fed.  fi29,  531.  62  C.  C.  A.  313 ; 
Prairie  State  Bank  t.  United  States,  161  U. 
S.  227.  232,  17  Snp.  Ct.  142,  41  L.  Ed.  412 ; 
O'NjbUI  v.  Title  Guaranty  &  Trust  Company, 
191  Fed.  570.  573,  113  C.  C.  A.  211;  In  re 
Scofleld  Company,  215  Fed.  45,  60,  131  G.  C. 
A.  3S6.  The  right  of  the  connty  to  retain  a 
sped  fled  percentage  dates  from  the  time  the 
contract  was  entered  Into,  and  It  must  be 
conceded  that,  until  the  claims  for  labor  and 
material  are  paid,  the  county's  right  to  the 
fund  Is  superior  to  that  of  the  bank,  claim- 
ing by  jan  equitable  assignment  from  the  con- 
tractor. 

When  the  insurance  company  fulfilled  its 
obligations  and  paid  the  debts  Incurred  by 
Cromer  for  labor  and  material,  It  was  enti- 
tled to  call  upon  a  court  of  equity  and  be 
subrogated  to  the  rights  which  the  county 
could  have  asserted  against  the  fund.  (Der- 
by V.  United  States  Fidelity  &  Guaranty 
Company,  16S  Pac.  600;  Prairie  State  Bank 
T.  mited  States.  164  U.  S.  227,  232,  IT  Sup. 
Ct.  142,  41  L.  Ed,  412;  BeM  v.  Pauly,  121 
Fed.  652,  657,  58  C.  C.  A.  152),  and  the  right 
of  subrogation  dates  back  to  the  time  when 
the  Insurance  company  entered  Into  the  con- 
tract of  suretyship  (Derby  v.  United  States 
Fidelity  &  Guaranty  Company,  169  Pac.  500, 
603;  Prairie  State  Bank  v.  United  States, 
164  U.  S.  227,  17  Sup.  Ct.  142,  41  L.  Ed.  412 ; 
Hennlngsen  t.  United  States  Fidelity  & 
Guaranty  Company,  143  Fed.  810,  814,  74  G. 
C.  A.  484;  Hennlngsen  t.  United  States  Fi- 
delity &  Onaranty  Company.  208  U.  S.  404, 
411,  28  SnpL  Ct  388,  62  L.  Ed.  647;  First 
Natbmal  Bank  r.  City  Trust,  Safe  Deposit  & 
Saicty  Company,  114  Fed.  629,  632.  62  C  C. 
A.  313;  National  Surety  Company  y.  Berg- 
Rren.  126  Minn.  188,  148  N.  W.  56.  6T;  In  re 
Scofleld  Company,  215  Fed.  45i  60,  181  C.  C. 
A.  353 ;  In  re  P-  McQarry  &  Son,  240  Fed. 
400,  402,  153  C.  C.  A.  326).  If  the  right  Of 
the  county  to  hold  and  to  apply  the  moneys 
is  superior  to  the  claim  of  the  bank,  and  If 
by  paying  the  claims  for  labor  and  material 
the  surety  Is  subrogated  to  the  right  of  the 
county,  as  of  the  date  of  the  contract  of 
suretyship,  it  necessarily  and  Inevitably  fol- 
lows that  the  right  asserted  by  the  surety  Is 
superior  to  the  claim  made  by  the  bank.  The 
rale  established  by  this  court  In  Derby  v. 
United  States  Fidelity  &  Guaranty  Company, 
169  Pac.  500,  and  approved  by  the  over- 
whelming weight  of  authority,  fflitltles  the 
aarety  to  assert  the  benefits  of  subreption 
as  against  all  moneys  which  the  person  nam- 
ed aa  cAUgee  In  the  bond  owes  the  contrac- 
tor at  the  time  the  Uitter  abandons  perform- 
ance of  his  contract ;  but  the  right  of  subro- 
gation Is  particslarly  applicable  to  such 
fands  as  by  the  terms  of  the  contract  are  re- 
served and  retained  until  complete  perform- 
ance and  ^eptance  of  the  work.  The  re- 
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served  fund  Is  as  much  for  the  indemnity  of 
the  surety  as  it  Is  for  the  security  of  the 
owner  for  whom  the  work  is  to  be  perform- 
ed, and  an  equity  In  sach  reserved  fand  is 
raised  In  behalf  of  the  surety.  First  Na- 
tional Bank  v.  City  Trust,  Safe  Deposit  A 
Surety  Company,  114  Fed.  529,  531,  52  C.  C. 
A.  313;  O'Neill  v.  Title  Guaranty  &  Trust 
Company,  191  Fed.  570,  573 ;  In  re  Scofleld 
Company,  215  Fed.  45,  50,  131  O.  C.  A.  353. 
The  nature  of  the  right  which  the  surety  has 
In  the  reserved  fund  Is  Illustrated  and  em- 
phasized by  the  general  rule,  applicable  to 
hired  as  well  as  to  other  sureties,  that  the 
surety  Is  discharged  from  the  bond  if  the 
owner  for  whom  the  work  Is  being  performed 
falls  to  retain  the  percentage  fixed  by  the 
terms  of  the  contract  Nellson  v.  Title  Guar- 
anty &  Surety  Company,  81  Or.  422,  42S,  159 
Pac.  1151 ;  O'Neill  v.  Title  Guaranty  &  Trust 
Company,  191  Fed.  570,  fftS,  113  C.  C.  A. 
211;  Prairie  State  Bank  v.  United  States, 
164  U.  S.  227,  233,  17  Sup.  Ct  142,  41  L.  Ed. 
412 ;  Stearns  on  Suretyship,  |  274 ;  1  Brandt 
on  Suretyship  (3d  Ed.)  !  439-  The  equity 
which  the  surety  has  in  snch  funds  as  are 
retained,  onder  the  agreement  with  the  con- 
tractor, has  its  inception  at  the  time  when 
the  surety  enters  Into  the  contract  of  surety- 
ship, and  hence  the  contractor  can  neither 
supplant  this  equity  nor  strip  it  of  Its  prior- 
ity by  borrowing  m<Hiey  from  sane  person 
not  obliged  to  lend,  and  assigning  the  funds 
to  secure  the  loan. 

When  the  b&Ok  loaned  its  money  it  knew 
that  before  Cromer  entered  upon  the  per- 
formance of  his  cmtract  be  had  given  a  bond 
signed  by  a  surety,  and  that  the  law  requir- 
ed the  county  to  reserve  25  per  cent  of  each 
monthly  estimate.  Frwn  the  date  of  the  con- 
tract of  suretyship  the  bank  was  bound  to 
know  that  the  Insurance  company  had  an  eq- 
uity in  the  funds  to  be  reserved ;  and  when 
the  bank  loaned  Its  money  It  did  something 
that  It  was  not  obliged  to  do,  and  it  must  be 
deemed  to  have  acted  with  a  full  knowledge 
of  the  right  of  the  surety.  The  contractor 
and  the  bank  could  not  create  a  lien  In  favor 
of  the  bank  upon  the  reserved  fund  and 
make  it  paramount  to  a  prior  and  then  exist- 
ing lieu  of  the  surety.  First  National  Bank 
v.  Olty  Trust,  Safe  Deposit  &  Surety  Com* 
pany,  114  Fed.  529,  532,  52  C.  C.  A.  313; 
Hardaway  &  Prowell  v.  National  Surety 
Company,  150  Fed.  465.  473,  80  C.  C.  A.  283; 
affirmed  la  211  U.  S.  552,  561,  29  Sup.  Ct.  202, 
53  U  Bd.  821;  Title  Guaranty  &  Surety 
Company  r.  Dvtcher  0.)  203  Fed.  167, 
169;  Illinois  Surety  Conipany  v.  City  of 
Gallon  (D.  C.)  211  Fed.  161,  168;  In  re  P. 
McGarry  &  Son.  240  Fed.  400,  402,  153  C.  C. 
A.  826 :  Columbia  Digger  Company  v.  Sparks, 
227  Fed.  780.  784,  142  C.  C.  A.  304 ;  Steams 
on  Suretyship,  {  482. 

It  follows  that  the  Insurance  company  Is 
entitled  to  be  subrogated  to  the  right  of  the 
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connty.  The  decree  of  the  drcnlt  court  Is 
reversed,  and  a  decree  wUl  Iw  entered, 
awarding  the  f920  to  the  Insurance  company. 

McBRIDE,  a  J.,  and  BENSON  and  BUB' 
NEXT,  JJ.,  concur. 


STATE  ex  rel.  KELLY,  Atty.  Gen.,  v.  FABM- 
EBS'  STATE  BANK  OF  BRIDGES. 
(No.  888S.) 

(Supreme  Court  of  Montana.   March  30,  1918.) 

1.  Confusion  of  Goods  «=>8  — Moneys  in 
Hands  or  Agent— Pmvies  —  Bubden  of 
Pboof. 

The  owner  of  property  intrusted  to  one  who 
occupies  a  fiduciary  relation,  such  as  on  ageDt, 
may  follow  and  retake  it  from  the  agent  or  his 
privy,  not  a  bona  fide  holder  for  value,  whether 
It  remains  in  its  original  form  or  in  different 
or  substitated  form,  provided  it  can  be  identified 
as  the  same  pn^>erty  or  the  product  or  proceeds, 
and  iDcludes  moneys  as  well  as  other  property, 
even  though  it  appears  prima  facie  tnat  they 
have  been  mingled  with  the  private  moneys  of 
the  agent,  or  his  ^rivy,  who  haa  Imowledge  of 
the  source  from  which  they  have  been  obtained ; 
the  harden  behig  on  tibe  agent,  or  the  privy,  to 
rebut  the  prima  facie  cose  made  by  the  owner, 
or  to  separate  and  distinguish  fais  own  moneys. 

2.  Banks  and  Banking  ^>167— Inbolvenct 
— Pbefebbed  Claihs— Paper  on  Hand  ron 
Collection. 

Where  a  bank  took  a  certificate  of  deposit 
for  collection,  to  be  credited  to  depositor  when 
collected,  and  unknown  to  depositor  immediately 
credited  the  amount  to  him,  and  later,  payment 
of  certificate  being  refused  because  not  due,  in- 
formed depositor  that  it  had  been  charged  back 
against  him,  the  bank  having  in  fact  discounted 
the  note  with  another  bank,  the  depositor  could 
follow  the  certificate  and  recover  it,  but,  hav- 
ing proceeded  against  the  first  bank  which  had 
gone  into  the  hands  of  a  receiver,  it  was  only 
entitled  to  a  preference  for  a  balance  left  in 
the  second  bank,  the  remainder  of  the  amount 
having  been  applied  by  the  second  bank  on  an 
indebtedness  due  it  from  the  first  bank,  although 
the  first  bank  had  not  in  fact  charged  back 
the  amount  of  the  certificate  against  the  depos- 
itor's account. 

3.  Banks  and  Banking  «=>161(1)— Taking 
Paper  for  Collection— Discounting. 

Where  certificate  of  deposit  was  left  with 
bank  for  coUectiou,  but  payment  was  refused 
because  not  yet  due,  the  bank  had  no  authority 
to  discount  the  certificate  to  another  bank  to 
which  it  was  indebted,  and  to  give  credit  to  de- 
positor's account 

Appeal  from  District  Court,  Carbon  Coun- 
ty ;  Geo.  W.  Pierson,  Judge. 

Proceeding  by  the  State,  on  the  relation  of 
D.  M.  Kelly,  Attorney  General,  to  have  the 
h'armers*  State  Bank  of  Brldger,  a  corpora- 
tion, declared  Insolvent  and  to  have  a  receiv- 
er appointed.  Petition  by  James  S.  Tebba 
and  C.  W.  Taggart,  doing  business  as  co- 
partners under  the  firm  name  of  Tebbs  & 
Taggart,  to  have  an  indebtedness  to  them  de- 
clared a  preferred  claim.  From  an  order 
denying  the  relief  demanded,  and  on  order 
denying  a  motion  for  a  new  trial,  petitioners 
appeal.  Beversed  and  remanded,  with  direc- 
tions. 


F.  B.  Bemolds,  of  BlUlnga,  for  appellants. 
Nichols^&  Wllaon,  of  BUlings,  for  respondent 

BBANTLY,  C.  J,  On  March  26,  1915,  the 
action  in  which  this  proceeding  is  entitled 
was  brought  by  the  Attorney  General  ot^the 
state  in  the  district  court  of  Carbon  county 
to  hare  the  Farmera'  State  Bank  at  Bridger 
(hereafter  referred  to  as  the  bank)  declared 
insolv«it  and  to  obtain  the  appointment  ct  a 
receiver  to  take  charge  of  its  assets  and 
wind  up  Its  affalra  H.  B.  MtUer,  the  re- 
spondent herein,  was  appointed  receiver  and 
has  been  acting 'as  such  until  the  present 
time.  On  NoTember  15. 1916,  James  S.  .Tebbs 
and  O.  W.  Taggart,  the  aiveUants  herein,  do- 
ing business  as  ctqwrtners  naier  the  firm 
name  of  Tebbs  &  Taggart  filed  their  potion 
in  the  action,  asking  that  the  receiver  be  re* 
quired  to  recognize  as  a  preferred  claim  the 
sum  of  $3,000,  In  which  amount  the  bank 
vras  Indebted  to  them,  and  to  obtain  an  or- 
der directing  him  to*  pay  the  same  in  fall  out 
of  the  assets  of  the  bank,  together  with  ac- 
crued Interest  The  receiver  Joined  Issue  by 
answer  upon  the  allegations  of  the  petition. 
A  hearing  by  the  court  resulted  in  an  order 
denying  the  relief  demanded  and  directing 
the  receiver  to  recognize  the  d^bt  due  the 
appellants  as  a  general  claim  and  to  make 
payment  thereof  accordingly.  The  proceed- 
ing comes  before  this  court  on  appeals  from 
this  order  and  also  from  an  order  denying 
appellants'  moUon  for  a  new  trial. 

It  Is  open  to  question  whether  the  method 
of  procedure  adopted  by  the  appellants  to 
secure  the  relief  sought  was  not  In  some  re- 
spects Inappropriate.  TLere  is  grave  doubt 
whether  the -district  court  could  entertain  a 
motion  for  a  new  trial  and  whether  an  ap- 
peal lies  from  the  order  disposing  of  the  mo- 
tion. Counsel  for  the  respondent  having  by 
their  silence  assumed  that  the  procedure  was 
In  all  respects  appropriate  and  that  both 
appeals  are  properly  before  this  court  we 
refrain  from  considering  and  deciding  any 
question  In  this  behalf,  and  proceed  at  once 
10  answer  the  single  Inquiry  presented,  viz.: 
Are  the  appellants  entitled  to  the  relief  de- 
manded? 

There  Is  no  substantial  controversy  as  to 
the  facts.  During  the  year  1915  the  appel- 
lants kept  moneys  on  deposit  with  the  bank 
subject  to  their  check.  They  also  borrowed 
moneys  from  the  bank  from  time  to  time,  as 
the  exigencies  of  their  business  required. 
On  November  12th  they  mailed  to  the  bank 
a  certificate  of  deposit  for  $3,000,  Issued  by 
the  Central  State  Bank,  at  White  Sulphur 
Springs,  Mont.,  on  March  6th,  due  four 
months  after  date.  In  favor  of  E.  J.  Ander- 
son, and  Indorsed  by  him  to  the  appellants, 
with  these  Instructions:  "If  you  can  collect 
same,  credit  our  account  with  the  $3,000  and 
oblige."  Mr.  Tnimbo,  the  cashier,  at  once 
acknowledged  receipt  of  the  certificate,  stat* 
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Ing  that  It  bad  been  "entered  for  collection." 
In  fact,  appellants'  checking  account  had  been 
credited  with  the  amount  of  the  certificate  as 
cash.  Of  this  appellants  knew  nothing  until 
they  received  a  letter  from  Mr.  Trumbo  on 
March  22d,  In  which  he  wrote  them  as  fol- 
lows: 

"We  are  in  receipt  of  advice  from  our  cor- 
respondent that  certificate  for  $3,000  payment 
was  refused  on  as  not  being  doe,  and  your  ac- 
count has  been  charged  with  that  amount  We 
could  give  you  credit  on  your  note  for  the 
amount  of  the  certificate.  Awaiting  ^our  early 
reply  regarding  this  matter,  we  remain,"  eta 

On  March  13th  Mr.  Trumbo  had  forwarded 
the  certificate  for  collection  to  the  Union 
Bank  &  Trust  Company,  at  Helena  (hereafter 
referred  to  as  the  Helena  bank).  On  March 
20th  the  Helena  bank  wrote  Mr.  Trumbo  as 
follows: 

"We  received  from  you  the  other  day  a  cer- 
tificate of  f8,000,  issued  by  the  Central  State 
Bank  of  White  Sulphur  Springs,  dated  March 
6th  and  due  four  months  after  date.  This  has 
now  been  returned  to  us  from  White  Sulpiinr 
Springs,  as  they  refuse  to  pay  it  until  maturity 
and  we  have  accordingly  charged  the  amount 
back  to  your  account.  It  occurs  to  us  that 
possibly  you  would  prefer  to  have  us  carry  this 
for  you  on  an  S  per  cent.-  basis  and  if  so,  we 
will  be  glad  to  do  this,  otherwise  will  return  it 
to  you. 

In  response  to  this  letter,  Mr.  Trumbo 
wrSte  on  March  22d: 

"We  are  In  receipt  of  yours  of  March  20th 
relative  to  certificate  of  deposit  for  $S,000.  We 
will  be  ^d  to  let  yon  have  this  at  the  rate  of 
8  per  cent,  mentioned  in  your  letter,  l^msting 
to  receive  immediate  credit  for  same*  we  re- 
main," etc. 

On  the  following  day  the  Hel«ia  bank 
wrote  to  Mr.  Trumbo: 

"As  requested  In  yonrs  of  the  22d,  we  have 
credited  your  account  $3,000  for  the  White 
Snlphur  Springs  certificate  and  have  charged 
your  account  for  the  discount  on  same  at  4  per 
cent,  for  three  months  and  a  half,  $35.00." 

The  record  does  not  disclose  the  fact,  but 
we  may  presume  frcMn  the  form  in  which 
the  oCTer  by  the  Helena  bank  was  made,  and 
the  result  of  the  n^otlatlons,  that  the  cer- 
tlflcate  bore  Interest  at  the  rate  of  4  per 
cent.  On  March  24th,  after  the  appellants 
bad  received  from  Mr.  Tmmbo  the  letter  of 
March  22d  Mr.  Toggart  went  to  Bridger  In- 
tending to  obtain  the  certificate.  He  was 
told  by  Mr.  Trumbo  that  the  bank's  corre- 
spondent, at  Helena,  had  kept  it  there  until 
It  should  be  advised  by  the  bank  what  dis- 
position to  make  of  It.  There  was  some  con- 
versation between  them  In  r^ard  to  a  loan 
by  the  hank  to  ai^ellants,  and  also  a  pro- 
posal by  the  bank  to  credit  appellants'  note 
then  held  by  it;  but  this  conversation  result- 
ed in  nothing  .definite.  The  note  referred  to 
was  in  the  sum  of  $2,000.  At  the  time  this 
conversation  occurred.  It  had  been  negotiat- 
ed by  the  bank  and  was  In  the  hands  of  the 
Helena  bank.  This  the  appellants  did  not 
ascertain  until  they  were  called  upon  by  the 
Helena  bank  to  make  payment.  Mr.  Tag- 
gart  at  that  time  signified  his  Intention  to 


take  up  the  matter  of  the  loan  with  Mr. 
Tebbs  upon  his  return  home  and  Inform  Mr. 
Trumbo  by  telephone  later  what  the  appel- 
lants would  do,  but  nothing  further  was 
done  before  the  bank  closed.  The  appellants 
did  not  know  until  after  the  bank  had  closed 
that  the  amount  of  the  certificate  had  not 
S)een  charged  back  to  their  account,  nor  did 
they  know  that  the  certificate  had  been  dis- 
counted by  the  Helena  bank.  When  the  re- 
ceiver took  charge  of  the  bank,  he  found 
cash  on  band  and  on  deposit  In  correspond- 
ent banks  amounting  to  between  $3,000  and 
$3,600.  The  amount  In  the  bank  was  $1,200. 
There  was  on  deposit  in  the  Helena  bank  a 
balance  of  about  $000.  The  balance  of  the 
total  was  on  deposit  In  other  correspondent 
banks.  What  the  exact  amount  of  this  bal- 
ance' was  cannot  be  stated,  because  the  ac- 
counts of  the  bank  with  the  Helena  bank 
were  In  confusion,  and  at  the  time  of  the 
hearing  of  the  petition  the  receiver  had  not 
been  able  to  reach  a  final  adjustment  of 
them.  When  the  Helena  bank  discounted 
the  certificate,  it  gave  the  bank  credit  for 
the  pros«eds,  $2,965.  The  bank  was  at  that 
time  Indebted  to  the  Helena  bank.  This  ac- 
counts for  the  comparatively  small  balance 
due  It  from  the  Helena  bank.  There  were 
no  other  transactions  between  the  two  banks 
before  the  receiver  took  charge. 

[1]  It  Is  the  rule,  rect^nlzed  by  the  courts 
generally,  that  the  owner  of  property  In- 
trusted to  one  who  occupies  a  fiduciary  re- 
lation with  him,  such  as  his  agent,  may  fol- 
low and  retake  It  from  the  agent  or  any  one 
In  privity  with  him,  not  a  bona  fide  holder 
for  value,  whether  It  remains  In  Its  original 
form  or  in  a  different  or  substituted  form, 
provided  It  can  be  Identified  as  the  same 
property  or  the  product  or  proceeds  of  It 
The  rule  extends  to  and  Includes  moneys  as 
well  as  other  property,  even  though  It  ap- 
pears prima  facie  that  they  have  been  min- 
gled with  the  private  moneys  of  the  agent, 
or  his  privy,  who  has  knowledge  of  the 
source  from  whldi  they  have  been  obtained. 
In  such  cases  the  entire  fund  In  the  hands 
of  the  agent,  or  his  privy.  Is  Impressed  with 
a  trust  In  favor  of  the  owner  to  the  extent 
to  which  the  moneys  have  become  a  part  of 
It ;  and  the  burden  Is  upon  the  agent,  or  the 
privy,  to  rebut  the  prima  facie  case  made  by 
the  owner,  or  to  separate  and  distinguish  his 
own  moneys  from  those  composing  the  entire 
fund.  Yellowstone  County  v.  First  T.  &  S. 
Bank,  46  Mont.  439,  128  Pac.  596.  This  court 
has  heretofore  declared  the  right  of  a  cred- 
itor of  an  Insolvent  bank  in  the  hands  of  a 
receiver,  to  have  preference  over  the  general 
creditors  in  the  payment  of  his  claim;  the 
facts  disclosing  that  the  bank  bore  to  him 
the  relation  of  agent  or  bailee  in  the  trans- 
action out  of  which  the  claim  grew.  Qulg- 
non  V.  First  Natl.  Bank,  22  Mont  140,  55  Pac. 
1051,  1097 ;  Yellowstone  County  v.  First  T. 
&  S.  Bank,  supra. 

[2. 3]  Looking  to  the  instructlous  which 
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were  transmitted  by  appellants  to  the  bank 
with  the  certificate,  the  bank  became.  In  the 
first  Instance,  merely  their  agent  to  collect, 
with  the  eathorlty  to  change  this  relation 
to  that  of  debtor  on  the  express  condition, 
however,  that  collection  should  be  made  of 
the  amount  called  for  by  It.  Since  the  cer- 
tificate was  not  due,  they  could  not  expect, 
nor  did  they  Intend,  to  be  credited  with  Its 
value  as  cash  until  It  had  been  paid.  Hence 
the  authority  to  credit  them  was  made  con- 
ditional until  payment  should  be  made.  It 
could  not  have  occupied  any  other  relation 
to  appellants  than  as  their  agent  until  the 
condition  was  fulfilled.  Upon  Its  failure  to 
collect,  its  conditional  authority  lapsed  and 
it  became  a  bailee  of  the  appellants,  without 
any  authority  other  than  to  return  the  cer- 
tificate to  them.  The  entry  of  the  credit  up- 
on the  books  of  the  bank  without  the  author- 
ity or  assent  of  the  appellants  could  not 
make  them  Its  creditors ;  nor  could  the  omis- 
sion to -charge  the  account  after  failure  to 
collect,  so  as  to  wipe  out  the  apparent  credit, 
have  a  like  result.  The  bank  therefore  bad 
no  authority  to  discount  the  certificate  to-the 
Helena  bank.  In  doing  so  It  became  guilty 
of  a  willful  conversion  of  it  to  its  own  use. 
It  is  clear,  then,  that  the  appellants,  never 
having  become  creditors  of  the  bank,  were 
entitled  to  follow  and  retake  the  certificate 
or  Its  proceeds,  so  long  as  they  could  find 
the  one  or  Identify  the  other.  Instead  of 
pursuing  Che  certificate  and  recovering  it  or 
its  full  value  from  the  Helena  bank  by  ap- 
propriate action,  which,  upon  the  facts  dis- 
closed in  this  record,  they  had  a  i)erfect 
right  to  do,  they  chose  to  pursue  and  take 
the  proceeds.  They  must,  therefore,  in  this 
proceeding,  be  limited  in  their  preferential 
right  to  the  amount  of  the  proceeds  shown 
to  have  found  its  way  into  the  hands  of  the 
respondent.  Upon  the  question  whether  they 
may  still  bring  their  action  against  the  Hel- 
ena bank,  we  express  no  opinion,  because  it 
does  not  arise  in  this  proceeding.  The  bal- 
ance in  the  Helena  bank  was  undoubtedly  a 
part  of  the  proceeds  of  the  certificate,  for, 
since  it  does  not  appear  that  any  other  trans- 
actions took  place  between  the  bank  and  the 
Helena  bank  after  March  22d,  and  the  credit 
given  to  the  bank  oa  that  date  by  the  Helena 
bank  was  for  the  proceeds  of  the  certificate 
only,  the  balance  is  fully  identified  as  a  part 
of  these  proceeds.  Appellants  are  entitled 
to  preferential,  payment  In  this  amount. 
Th^  are  not  entitled  to  prefwentlal  pay- 
ment, however,  out  of  the  other  balances,  as 
they  do  not  appear  to  have  been  derived  In 
any  measure  fnxa  the  proceeds  of  the  cer- 
tificate, ^ey  belong  to  the  general  assets 
of  the  bank,  to  be  distributed  among  the  gen- 
eral creditors. 

The  orders  appealed  from  are  set  aside, 
and  the  proceeding  la  ronanded  to  the  dis- 
trict court,  with  directions  to  order  the  re- 


ceiver to  recognize  appellants'  right  to  pref- 
erential payment  to  the  amount  of  the  bal- 
ance received  by  him  from  the  Helena  bank. 
Beversed  and  remanded. 

BANNER  and  HOLLOWAT.  JJ.,  concur. 


HERZIG  V.  SANDBERO  et  ux.  (No.  8889.) 
(Supreme  Court  of  Montana.  April  6, 1918.) 

1.  Highways  €»173(2)— Injubibs  to  Pedes- 
TBiANS— Warning — Necessity. 

Where  a  pedestrian  saw  an  approaching  au- 
tomobile 10  or  15  minutes  before  it  struck  him 
and  knew  that  it  was  continuous^  approaching, 
failure  to  give  warning  was  not  the  proximate 
cause  of  his  injury. 

2.  Evidence  «=3502— Intoxication. 

In  action  for  injuries  to  a  pedestrian  when 
struck  by  an  automobile,  evidence  that  he  was 
intoxicated  was  admiasible  in  croBi-examination 
after  he  had  testified  as  to  the  speed  of  the  au- 
tomobile, since  intoxication  reflects  on  capacity 
for  accurate  observation,  sutAi  cross-examination 
bebig  admissible  under  Bev.  Codbs,  |  8021, 
which  mast  be  liberally  constraed. 

3.  Witnesses  «=»327— Intoxication. 

In  action  for  injuries  to  pedestrian  when 
struck  by  automobile  on  a  highway,  evidence 
that  he  was  then  intoxicated  was  admissible  un- 
der the  general  denials  of  the  answer,  as  chal- 
lenging the  credibility  of  his  testimony  as  to  the 
speed  of  the  automobile. 

4.  Highways  ®=9 184(2)— In jcbieb  to  Peoeb- 
TBiANS  — Evidence— Contmbtjtoht  Neoi.1- 
gence— Intoxication. 

In  action  for  injuries  to  pedestrian  on  high- 
way when  Btruek  by  automobile,  evidence  that 
he  was  intoxicated  was  admissible  in  support  of 
the  defense  of  contributory  negligenoe.  RiChoiigh 
intoxication  alone  does  not  necessarily  bar  re- 
covery. 

5.  Tbial  4=945(3)  —  Nbcbssitt  or  Ofvkr  of 

I^OOF. 

The  rule  requiring  an  o£Eer  of  proof  does  not 
appl^  to  croas-examination,  nor  to  direct  exam- 
ination where  the  questions  themselves  indicate 
clearly  the  evidence  intended  to  be  elicited. 

Appeal  from  District  Court,  Silver  Bow 
(bounty ;  Jno.  B.  McCIernan,  Judge. 

Action  by  A.  J.  Herzlg  against  A.  C.  Sand- 
berg  and  wife.  From  Judgment  for  plaintiff 
and  order  denying  new  trial,  defendants  ap- 
peal.   Beversed  and  remanded. 

James  M.  Brlnson,  of  Butte,  for  appellants. 
Jos.  H.  Oriffln,  of  Butte,  for  respondent. 

HOLLOWAT,  J.  Plaintiff  was  Injured  by 
being  struck  by  an  automobile.  He  charges 
the  defendants  vlth  negligsice  in  tbe  foUovr- 
Ing  particulars:  (A)  Failing  to  keep  a  look- 
out; (B)  running  the  car  at  unreasonable 
speed:  (G)  violating  the  law  of  the  road; 
(D)  failing  to  give  warning  of  the  approadb 
of  the  car.  Issues  were  joined,  and  the  cause 
tried,  resulting  In  a  judgmei^t  for  plaintlfl. 
Defendants  appealed  from  the  judgment  and 
from  an  order  denying  than  a  new  trial. 

[11  The  charges  of  negligence  A  and  D 
should  have  been  withdrawn  from  the  jury's 
consideration,  as  there  was  not  any  evidence 
to  support  either;   that  is  to  say,  the  erl* 
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dence  is  unooDtradlcted  that  d^endants. 
their  driver  and  two  other  occupants  of  the 
car,  all  saw  plaintiff  when  the  car  was  100 
teet  or  more  from  him,  while  the  testimony 
ot  the  plaintiff  htmsdf  Is  that  be  saw  the 
car  approaching  10  or  15  mlnates  before  he 
was  struclc,  and  dnrlng  that  time  appreciated 
the  fact  that  It  was  drawing  nearer  and 
nearer.  He  had  all  the  notice  that  any 
wainlng  could  give,  and  if  there  was  a  fall- 
nre  to  give  warning,  It  could  not  hare  been 
a  proximate  cause  of  his  Injury. 

[2]  In  8uiH>ort  of  the  other  charges  plain- 
tiff testified  that  In  his  opinion  the  car  was 
driven  at  the  rate  of  40  miles  per  hour  at 
the  time  of  the  accident ;  tlmt  he  was  walk- 
ing near  the  right-hand  side  of  the  road,  go- 
ing north;  that  the  driver  of  the  car  under- 
took to  pass  to  his  rig^t  Instead  of  to  his 
left ;  that  the  Intervening  space  was  not  suf- 
ficiently wide  for  the  purpose;  and  that  by 
reason  of  this  vitiation  of  the  law  of  the 
road  the  coUi^on  occurred.  On  cross-exami- 
nation counsel  for  defendants  sought  to  show 
that  at  the  time  of  the  accident  plaintiff  was 
Intoxicated.  Upon  objection  the  court  re- 
fused to  permit  the  investigation,  and  when 
defendants  attempted  to  prove  the  same  fact 
in  th^r  case  In  chief,  they  were  met  by  the 
same  ruling.  In  each  Instance  the  conrt 
erred. 

1.  The  evidence  was  proper  as  a  part  of 
plaintiff's  cross-examination.  It  Is  always 
permissible  on  cross-examination  of  a  wit- 
ness to  test  the  accuracy  of  his  knowledge  or 
the  completeness  or  distinctness  of  his  recol- 
lection ;  to  ascertain  the  source  of  his  Infor- 
mation, his  opportunity  for  accurate  observa- 
tion, and  his  general  acquaintanceship  with 
the  subject  to  which  his  direct  examination 
relates.  If  he  has  made  an  estimate  or  given 
an  opinion,  he  may  be  cross-examined  for  the 
purpose  of  shedding  light  upon  the  reasona- 
bleness of  his  estimate  or  the  basis  of  his 
opinion.  1  Greenleaf  on  Evidence,  {  446. 
These  rules  are  elementary  (40  Cyc.  2675)  are 
fully  comprehended  within  the  terms  of  sec- 
tion 8021,  Revised  Codes,  and  should  be  In- 
volied  liberally,  rather  than  restricted.  Klpp 
V.  Silverman,  25  Moat.  296,  64  Pac.  884; 
State  T.  Biggs.  46  Mont  400,  123  Pac.  410; 
Cuerth  r.  Arbogast,  48  Mont  200,  186  Pac. 
383. 

It  is  too  well  settled  to  be  open  to  cratro- 
versy  that  intoxication  deadens  the  atmslbU- 
Itles,  and  therefore  evidence  that  a  witness 
was  intoxicated  at  the  time  to  which  his  tes- 
tirnmiy  relates  reflects  upon  Us  caiwcity  tor 
accurate  observation,  correct  memory,  and 
unbiased  judgment  17  Cyc.  787  ;  40  Cyc. 
2574.  It  U  no  objection  to  say  that  the  eri- 
dence,  if  produced,  would  have  tended  to 
make  out  defendants*  special  defense.  If 
^the  question  was  within  the  Intimate  range 
of  cross-examination,  It  was  none  the  less  so 
that  it  was  also  proper  In  support  of  defend- 
ants' caaa 


[3]  2,  The  evidence  was  admis^ble  under 
the  general  denials  of  the  answer.  If  it 
could  have  beea  shown  that  at  the  time  of 
the  accident  plaintiff  was  intoxicated  to  soch 
a  degree  that  his  opinion  as  to  the  rate  the 
car  was  rnnniug  was  worthless,  and  that  his 
condition  was  snch  that  he  could  not  have 
known  or  appreciated  what  actually  oc- 
curred, the  prima  flade  case  made  out  by  his 
direct  testimony,  would  have  i>een  overcome. 
It  would  be  a  singular  rule  of  law  whl(A 
would  deny  to  defendants  the  right  to  chal- 
lenge the  credibility  of  the  plaintiff.  To  il- 
lustrate: If  at  the  time  of  the  accident 
plaintitt  was  asleep  or  nncraisclouB.  and 
therefore  nnable  to  kpow  the  facts  t^  which 
he  toatlfled,  it  would  certainly  be  competent 
to  show  it,,  and  fiv  the  same  reason  It  was 
proper  to  show  that  he  was  Intcolcated,  If 
snch  was  the  tact  2  Wigmore  on  Evidence, 
S  038 ;  Joyce  v.  Parkhurst,  IfiO  Mass.  248.  22 
N.  E.  SW;  Schneider  v.  Great  N.  By.  00^ 
47  Wash.  45,  81  Poa  666 ;  Green  v.  State,  63 
Tex.  Cr.  B.  490,  UO  S.  W.  920,  22  L.  R.  A. 
(N.  S.)  706;  Prtlock  V.  State,  138  Wis.  136, 
116  N.  W.  851;  Railroad  Co.  v.  O'Connor, 
ITl  Ind.  686.  86  N.  B.  969. 

[4]  3.  The  evidence  was  also  admissible  In 
sunxvt  of  the  defeuse  of  contributory  n^- 
ligence  pleaded  In  the  answer.  If  the  plain- 
tiff was  lntoxicated,*that  fact  did  not  operate 
to  relieve  him  from  the  necessity  of  exercis- 
ing the  ordinary  care  for  his  own  safety 
which  the  law  imposes  upon  a  sober  man. 
While  his  intoxication  alone  would  not  neces- 
sarily bar  his  right  of  recovery,  it  was  a  cir- 
cumstance to  be  considered  In  determining 
whether  he  was  guilty  of  omtrlbntcwy  neg- 
ligence. 29  Cyc.  534,  620. 

[S]  It  is  insisted,  however,  that  defendants 
may  not  avail  themselves  of  these  ^roneous 
rulings,  because  they  failed  to  make  an  offer 
of  proof.  The  rule  which  requires  that  an 
offer  of  proof  be  made  has  no' application  to 
cross-examination.  State  v.  Wakely,  43 
Mont.  427,  117  Pac.  95 ;  Cunningham  v.  Rail- 
way Co.,  88  Tex.  534,  31  S.  W.  629;  Martin 
V.  Elden.  32  Ohio  St  282.  Neither  has  It  any 
application  to  direct  examination  where  the 
questions  themselves  Indicate  dearly  the  evi- 
dence intended  to  be  elicited.  First  Nat. 
Bank  V.  CarroU,  35  Mont.  302,  88  Pac.  1012 ; 
Buckstaff  V.  Russell,  151  U.  S.  626,  14  Sup. 
Ct  448,  38  U  Ed.  292. 

This  case  emphasizes  the  distinction  be- 
tween an  erroneous  ruling  admitting  Incom- 
petent evidence  and  a  like  error  ezcludin$r 
comiwtent  evidence.  In  the  first  Instance  we 
might  be  able  to  say  that  the  error  was 
harmless,  but  no  one  can  say  what  effect  ma- 
terial evidence  excluded  mtgbt  have  had  If 
before  the  jury  for  consideration. 

The  judgment  and  order  are  revened.  and 
the  cause  Is  remanded  for  a  new  trlaL 

Reversed  and  remanded. 

BRANTLY,  U       and  SANNEB,  J.,  con- 
cur* 

Digitized  by 


172  PACIFIC 


BEPORTEB 


(Mont 


STATB  ex  rel.  O'BRIEN  v.  MAYOR  OF 
BUTTE  et  al.    (No.  3878.) 

(Supreme  Ooort  of  Montaiui.    April  6,  1918.) 

1.  HtTNICXFAI.  COBFOBATIONB  «=alKS(7)— PO- 
LICE OmcBBS  —  Removal  —  Tbiai.  Befobb 
BoABD — Sufficiency  of  Accusation. 

Id  a  proceediQs  before  the  examining  and 
trial  board  of  the  police  department  under  Rev. 
Codes,  S  S306,  an  accnaanoQ  against  a  police 
captain,  alleging  a  seriea  of  offenses,  each  tend- 
ing toward  the  lUtimate  inquiry  as  to  the  fit- 
ness of  the  accused  for  his  office,  is  not  to  be 
tested  under  the  rigid  rales  of  criminal  proce- 
dure, and  that  some  of  the  specificatioDS  consid- 
ered as  a  basis  for  criminal  prosecution  may 
be  barred  by  limitationB  cannot  affect  sufficien- 
cy of  accusation. 

2.  MumOIPAI.  COBPOBATIONS  «s>185(12)— Be- 
HOVAI.   OF  POLIOE  —  SUTFICIENCT  OF  Evi- 

DBNCK  TO  Support  Findings  —  Police 
Board. 

Where,  in  an  accusatioQ  against  a  police 
captain,  three  out  of  five  specifications  of  con- 
duct unbecomiDK  an  officer  stand  undisputed,  be- 
ing violations  of  law  and  at  least  one  of  them 
a  crime,  their  quality  and  consequence  were  for 
the  board  to  determine. 

S.  UcrifZOIPAL  COBPOBATIONS  «»185(1)— "Of- 

ncBB*'— PoLxoB  Gaptaxn— Tbafficking  in 

Wabbants. 
A  police  captain  is  an  officer  within  the 
meaning  of  Rev.  Codes,  Si  371,  372,  making  it 
a  crime  punishable  by  disqualification  from  hold- 
ing office  for  officers  to  buy  and  sell  cit?  war* 
rants,  and  the  application  ol  these  sections  can- 
not be  avoided  by  a  pIea*of  accommodation  to 
a  brother  officer. 

[Ed.  Note.— For  other  definitjons,  see  Words 
and  Phrases,  First  and  Second  Series.  Officer.] 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  J.  Lynch,  Judge. 

John  F.  O'Brien,  as  police  captain,  was 
accused  of  conduct  unbecoming  an  officer, 
and  tried  before  the  Police  Board,  where  the 
chan^  were  found  proved  and  the  Mayor 
ordered  bis  discharge  from  the  police  force, 
after  which,  upon  application  by  the  State, 
on  the  relation  of  John  F.  O'Brien,  sgainst 
the  Mayor  of  Butte  and  the  Examining  and 
Trial  Board  of  the  Police  Department  for 
the  City  of  Butte,  a  writ  of  review  to  the 
district  court  was  obtained,  where  a  Judg- 
ment quashing  the  writ  was  entered,  from 
which  r^tor  appeals.  Affirmed. 

W.  E.  Carroll,  of  Butte,  for  appellant 
6eo.  D.  Toole  and  John  T.  Andrews,  both 
of  Batte,  for  respondents. 

SANNER,  J.  UDtU  his  removal  as  here* 
Inafter  mentioned,  John  F.  O'Brien  was  a 
poUce  captain  of  the  city  of  Butte.  An  ac- 
cusation was  filed  against  him  under  the 
Uetn^Utan  Police  Iaw,  which,  upon  his 
trial  before  the  police  board,  was  found  to 
be  proven,  and  as  the  result  he  was  ordered 
by  the  mayor  to  be  discharged  from  the 
force.  He  thereupon  procured  from  the  dis- 
trict court  of  Silver  Bow  county  a  writ  of 
review,  and  the  proceedings  of  the  board 
beiog  certified  up  to  the  district  court,  a 
motion  to  quash  was  interposed,  the  motion 


was  granted,  and  final  Judgment  entered  dis- 
mlsslng  the  proceedings,  thus  in  effect  up- 
holding the  action  of  the  board  and  of  the 
mayor.   This  appeal  is  from  that  Judgmeut. 

The  theory  of  the  appellant  in  instituting 
the  proceedings  in  the  court  below  was  that 
the  accusation  before  the  board  stated  no 
charge  upon  which  be  was  triable  by  the 
board,  and  the  evidence  taken  to  sustain  the 
accusation  was  too  unsubstantial  to  warrant 
his  removal;  hence  there  was  no  Justification 
to  make  the  order  complained  of.  Whether, 
in  view  of  the  provisions  of  section'  3308, 
Revised  Codes,  this  theory  is  sufficient  to 
Justify  the  use  of  the  writ  of  review  we 
need  not  determine,  because  no  question  Is 
raised  upon  the  method  pursued,  and  because 
we  are  compelled  to  say  that  there  was  a 
sufficient  accusation  and  sufficient  evidence 
to  Justify  the  result. 

[1]  1.  The  accusation  i^rges:  (a)  That 
O'Brien  falsely  stated  to  the  board  upon  his 
examination  for  a  position  on  the  police 
force  that  he  had  never  been  convicted  of 
a  crime,  whereas  he  bad  prior  thereto  been 
convicted  of  petit  larceny;  (b)  that  he  had 
failed  for  over  three  years  after  his  appoint- 
ment to  file  an  official  bond  as  required  by 
law  and  the  ordinances  of  the  city  of  Butte ; 
(c)  that  on  June  5,  1913,  contrary  to  law  he 
purchased  a  warrant  of  the  dty  of  Butte 
Issued  to  J.  J.  Barry,  and  on  April  16,  1915, 
collected  the  face  thereof  with  accrued  in- 
terest; (d)  that  in  June,  1915,  he  publicly 
associated  with  a  drunken  woman,  and  asked 
the  proprietor  of  a  lodging  house  In  Butte 
to  violate  a  city  ordinance  by  lodging  said 
woman  there  without  registering;  (e)  that 
from  lack  of  ability,  judgment,  courage,  and 
addiction  to  intoxicants  he  is  not,  and  never 
was,  competent  to  properly  discbarge  the 
duties  of  a  police  officer.  It  may  be  that, 
tested  by  the  rigid  rules  of  criminal  pro- 
cedure, this  accusation  would  be  found  de- 
fective ;  but  it  is  not  to  be  so  tested.  Bailey 
V.  Examining  &  Trial  Board,  45  Mont  197. 
122  Pac.  672.  In  every  such  proceeding  the 
ultimate  inquiry  is  the  fitness  of  the  accused 
to  hold  his  position,  and  such  inquiry  is  rais- 
ed by  the  Bpedflc  questions  whether  he  is  in- 
competent or  has  been  guilty  of  neglect  of 
duty  or  misconduct  in  office  or  conduct  un- 
becoming an  officer.  Section  3309,  Rev. 
Codes.  That  the  accusation  is  sufficient  on 
its  face  to  present  these  questions  is  dear ; 
and  its  sufficiency  in  that  respect  cannot 
be  defeated  by  the  fact  tbat  some  of  the 
^pecificattonsy  •considered  as  a  basis  for 
criminal  prosecution,  may  be  barred  by  the 
statute  of  limitations. 

[2, 3]  2.  Out  of  the  five  specifications 
three  stand  undisputed.  appellant  con- 
fessedly did  declare  upon  his  application 
that  be  had  never  been  convicted  of  crime, 
when  the  truth  was  that  be  had  pleaded 
guilty  of  petit  larceny  and  suffered  a  Judg- 
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ment  of  fine  tterefor.  It  Is  not  for  us  to 
say  that,  upcm  tbe  evidence  disclosed,  this 
could  have  been  regarded  as  a  peccadillo; 
tbe  fact  Is  established,  and  Its  gnallty  as 
well  as  Its  consequences  were  for  the  board. 
So,  too,  It  Is  unquestioned  that  he  had  for 
over  three  years  failed  and  neglected  to  file 
his  official  bond,  thus  displaying,  if  tbe  board 
so  chose  to  regard  his  action,  a  neglect  of 
duty  and  an  Indifference  to  the  provisions 
of  tbe  law  In  that  behalf.  Finally,  he  did 
purchase  and  realize  upon  the  city  warrant 
referred  to  in  the  charge,  and  this,  because 
It  is  a  crime  punishable  by  disqualification 
from  holding  office  (Rev.  Codes,  §§  371,  372), 
is  a  manifestation  almost  concliieive  of  that 
negligence  and  Indifference  to  official  pro- 
priety which  the  examining  and  trial  board 
was  In  duty  bound  to  notice.  The  contention 
is  made  that  O'Brien  was  not  an  officer  with- 
in the  meaning  of  these  sections,  and  that 
the  circumstances  of  his  act  removed  It  from 
any  purpose  which  the  sections  were  Intended 
to  serve;  but  neither  position  Is  tenable. 
O'Brien  was  an  officer  (State  ex  rel.  Quln- 
tin  V.  Edwards,  38  Mont  250,  99  Pac.  940; 
Peterson  v.  City  of  Butte,  44  Mont.  401,  409, 
120  Pac.  483,  Ann.  Cas.  1913B,  53S) ;  and  ap- 
plication of  the  sections  cannot  be  avoided  by 
any  plea  of  accommodation  to  a  brother  offi- 
cer, particularly  where  the  accommodator  did 
not  disdain  to  accept  the  Interest  accrued 
when  the  warrant  was  collected. 

Of  the  other  specifications  we  say  nothing, 
because  the  record  affords  room  for  diver- 
gence of  opinion.  We  should  hesitate  to  Im- 
pute Immorality  or  cowardice  to  Mr.  O'Brien 
upon  what  Is  before  ns ;  but  there  is  nothing 
to  show  that  the  board  did  so,  and  as  the 
evidence  suffice  in  other  respects,  we  think 
tbe  district  court  was  correct  in  Its  refusal 
to  Interfere.  The  Judgment  appealed  from 
is  affirmed. 

Affirmed. 

BBANTLY,  C.  J.,  and  HOLLOWAY, 
concur. 


FARB  T.  STEIN.   (No.  8890.) 
(Sapreme  Court  of  Montana.    April  6.  1918.) 

1.  PaiNcrrpAL  and  Agent  «=al36(l)~LiABiL- 
iTT  OP  Agent— OontHact. 

An  aeent  is  not  personally  hable  on  a  t^m- 
tract  maile  by  him  on  behalf  of  his  principal  if 
he  disclosed  the  identity  of  hie  prmdpal  and 
made  the  engagement  for  him. 

2.  Peincipal  and  Agent  €=3l93  —  Action 

FOB  PBINCIPAI/— QUBSTIOK  -FOB  JCBT. 
When  tbe  evidence  of  what  was  said  and 
done  at  the  time  of  a  particular  transaction  by 
an  agent  in  tbe  liglit  of  attendant  circumstanc- 
es is  equivocal  and  furnishes  the  basis  for  dif- 
ferent inferences  as  to  what  the  intention  of 
the  parties  was,  the  question  whether  the  agent 
acted  for  himself  or  for  his  principal  Is  for 
determination  by  the  jury. 


3.  PbUncipai.  afd  Agent  «=>1^  —  Action 

FOB  PbINOIPAD— QUXSTION  FOB  JUBT. 
In  an  action  by  an  attorney  for  the  value 
of  professional  services  relative  to  a  note  held 
by  defendant,  whether  defendant  acted  for  him- 
self, or  as  agent  of  the  appanmt  owner  of  the 
note,  held  for  the  jury. 

Appeal  from  iDletrlct  Court,  Caster  Coun- 
ty;  D.  S.  O'Hern,  Judge. 

Action  by  George  W.  Farr  against  Henry 
Stein.  From  a  Judgment  for  plaintiff  and  an 
order  denying  new  trial,  defendant  appeala 
Affirmed. 

Henry  Stdn,  pro  se.  Gea  W:  Parr,  of 
Miles  City,  for  respoudent. 

BRANTLT,  C.  J.  This  action  was  brought 
by  plaintiff  in  a  Justice's  court  of  Miles  City 
township,  in  Custer  county,  to  recover  tha 
reasonable  value  of  professional  services  per- 
formed by  blm  for  defendant  as  an  attorney 
at  law.  The  complaint  alleges,  in  substance, 
tbat  the  plaintiff  at  the  special  Instance  and 
request  of  defendant  rendered  him  profes- 
sional services  and  gave  blm  professional 
advice  relative  to  the  payment  of  Interest  on 
a  promissory  note  fflr  the  sum  of  ?70,  exe- 
cuted by  Mrs.  Cora  Hoppe  to  one  Sol  MIness 
and  the  foreclosure  of  a  chattel  mortgage 
given  by  the  former  to  the  latter  to  secure 
the  payment  of  the  note.  For  his  defense 
the  defendant  relied  on  a  general  denial. 
Plaintiff  recovered  judgment  In  the  justice's 
court  A  trial  on  appeal  in  the  district  court 
also  resulted  In  a  judgment  for  the  plain- 
tiff. Defendant  baa  appealed  from  the  Judg- 
ment and  an  order  denying  his  motion  for  a 
new  trial.  He  appeared  In  this  court  and 
filed  a  brief  In  his  own  behalf. 

[1 , 21  His  principal  contention  Is  that  the 
court  erred  In  denying  his  motion  for  a  new 
trial  on  the  ground  that  the  evidence  Is  in- 
sufficient to  justify  the  verdict.  While  tacit- 
ly admitting  that  services  of  the  value  al- 
leged were  rendered  by  plaintiff  at  his  spe- 
cial instance  and  request,  he  argues  tbat  tbe 
evidence  discloses  tbat  In  employing  plain- 
tiff he  was  acting,  not  for  himself,  but  In  a 
representative  capacity  as  agent  of  Mineas, 
tbe  apparent  owner  of  the  note  and  mort- 
gage, and  hence  that  he  did  not  become  per- 
sonally liable  to  plaintiff.  To  fortify  his  ar^ 
gument  he  cites  many  cases  which  declare 
tbe  rule  that  an  agent  is  not  personally  lia- 
ble on  a  contract  entered  into  by  him  on  be- 
half of  blB  principal  if  It  appears,  in  point 
of  taet,  that  he  disclosed  the  identity  of  his 
principal  and  made  the  engagement  for  bim. 
There  is  no  doubt  as  to  the  correctness  of 
this  rale.  Though  expressed  in  varying 
terms.  It  Is  recognized  by  the  courts  and 
text-writers  generally.  Anderson  v.  Timber- 
lake.  114  Ala.  877.  22  South.  431,  62  Am.  St 
Bep^  Hewitt  t.  Wheeler,  22  Conn.  557; 
Wheeler  v.  Reed.  36  111.  81;  Murphy  v. 
Helmrich,  66  Cal.  69,  4  Pac.  958;  Argerslng- 
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er  T.  McNanghton,  114  N.  T.  533,  21  N.  E. 
1022.  U  Am.  St  Bep.  687 ;  Neely  t.  State, 
60  Ark.  66,  28  S.  W.  800,  27  U  R.  A.  503,  46 
Am.  Bt.  Bep.  148;  WhltQey  t.  Wyman,  101 
U.  S.  392,  25  L.  Ed.  1060;  2  Kent's  Com.  630, 
631 ;  31  Gyc.  1565 ;  1  Mecbem  on  Agency  (2d 
Ed.)  1169,  1179;  Story  on  Agency.  !  267. 
Section  M53  of  the  Revised  Codes,  embodies 
in  principle  the  same  rule.  It  provides : 

"One  who  assameB  to  act  as  an  aftent  ia  re- 
eponsible  to  third  persona  as  a  principal  for 
bis  acts  in  the  course  of  his  agency,  in  any  of 
the  following  cases,  and  in  no  otber:  (1)  When, 
with  his  consent,  credit  Is  given  to  him  person- 
ally in  a  transaction.   •   •   • " 

Obvloosly,  the  assumption  by  one  to  act 
as  agent  for  another  must  of  necessity  re- 
quire this  fact  to  be  declared  by  him  in  ap- 
propriate terms,  as  well  as  the  name  of  the 
principal  for  whom  he  is  acting.  Obviously, 
also,  when  the  evidence  of  what  was  said 
and  done  at  the  time  of  the  particular  trans- 
action, In  the  light  of  the  attendant  circum- 
stances, is  equivocal  and  furnishes  the  basis 
for  different  Inferences  aa  to  what  the  in- 
tention of  the  parties  was,  the  question 
whether  defendant  acted  for  himself  Is  for 
determlnatdon  by  a  jury. 

[3]  The  evidence  embodied  in  the  record 
here  presents  such  a  question.  It  would 
serve  no  useful  purpose  to  set  it  forth  and 
analyze  it  in  detail.  The  following  summary 
of  It  will  be  sufficient  to  exemplify  this: 
The  plaintiff  and  defendant  both  reside  in 
Miles  C4ty,  Custer  county.  At  the  time  the 
services  over  which  tliis  oontroTersy  arose 
were  rendered,  Mr.  Berrlck,  an  attorn^  at 
law,  was  in  the  employ  of  the  plaintiff.  A 
questl(«  had  arisen  between  defendant  and 
Mrs.  Hoppe  88  to  whethw  defendant  bad  not 
exacted  and  collected  Interest  on  the  note  at 
a  rate  In  excess  of  that  stipulated  for  there- 
in (Laws  1913,  p.  61),  and  had  become  liable 
to  the  forfeiture  prescritted  by  the  statute. 
Defendant  souf^t  the  advice  of  Mr.  Herrlck 
In  this  connection,  and  also  his  services  in 
the  foreclosure  of  the  mortgage,  if  this 
should  become  necessary.  Mr.  Herrick,  aid- 
ed by  plaintiff,  took  up  the  question  of  inter- 
est and  later  advised  defendant  that  there 
was  nothing  In  the  way  of  a  foreclosure,  but 
that  this  would  not  be  necessary,  as  Mrs: 
Hoppe  was  willing  to  make  a  settlement  of 
the  matter.  In  fact,  a  settlement  was  pend- 
ing at  that  time  and  later  was  effected  ei- 
ther on  the  basis  then  proposed  or  upon  a 
different  basis.  When  Mr.  Herrick  and  the 
plaintiff  were  informed  of  the  terms  propos- 
ed by  the  defendant  and  were  requested  to 
put  them  in  writing,  they  refused  to  act  fur- 
ther for  the  defendant,  because  thoy  became 
satisfied  that  the  terms  proposed  by  him 
were  not  fair  and  just  to  Mrs.  Hoppe.  The 
evidence  does  not  disclose  how  the  settlement 
was  finally  made.  At  no  time  during  the  sev- 
eral visits  by  defendant  to  plaintiff's  office 


was  any  mention  made  of  the  relation  the  de- 
fendant bore  to  Mlnesa,  the  ostensible  payee 
of  the  note ;  nor  was  anything  said  as  to  the 
ownerstilp  of  either  it  or  the  mortgage,  the 
plaintiff  assuming  tlutt  the  defendant  was 
the  owner  and  had  caused  them  to  be  execut- 
ed by  Mrs.  Hoppe  to  Minras,  a  fictitious  per- 
son, ostensibly  a  resident  of  New  York  City, 
to  avoid  the  payment  of  taxes  In  Montana. 
While  there  la  no  direct  evidence  tending  to 
establish  this  fact,  there  are  circumstances 
which  furnish  some  basis  for  an  inference 
that  It  was  the  fact,  or,  to  say  the  least, 
which  leave  a  reasonable  mind  in  doubt  on 
the  subject  This  condition  of  the  evidence 
required  a  submission  of  the  Issnes  to  the 
jury ;  and,  as  its  conclusion  thereon  was  ap- 
proved by  the  trial  judge  in  denying  the  mo- 
tion for  a  new  trial,  this  coart  must  accept 
it  as  final. 

A  second  contention  Is  that  the  court  erred 
in  refusing  to  direct  the  Jury  to  return  a  ver- 
dict for  the  defendant  and  In  submitting  cer- 
tain Instructions  requested  by  the  plaintiff. 
We  have  already  shown  that  the  evidence 
called  for  a  finding  by  the  Jury,  The  court 
therefore  properly  refused  to  direct  a  ver- 
dict. The  objection  to  the  instructions  sub- 
mitted did  not  question  their  correctness  in 
point  of  law,  but  merely  questioned  the  pro- 
priety of  submitting  the  case  to  the  jury  at 
all.  I>erendant's  contention  in  this  behalf  is 
without  merit. 

Finally,  It  is  contended  that  the  court 
erred  In  admitting  and  excluding  evidence. 
Technically  some  of  the  rulings  In  this  l)e- 
half  were  erroneoua.  Some  of  the  evidence 
admitted  was  immaterial ;  but  It  is  not 
pointed  out  that  it  prejudiced  the  defendnnt, 
nor,  by  a  careful  examination  of  the  entire 
record,  have  we  been  at>le  to  ascertain  that 
It  did.  The  evidence  excluded  was  wholly 
Immaterial  and  did  not  relate  to  any  issne  In 
the  case.  The  rulings  in  this  connection 
were  correct. 

The  Judgment  and  order  are  affirmed. 

SANNBR  and  HOLLOWAY.  JJ.,  concnr. 


HOGLAN  V.  GEDDES.    (So.  890.) 
(Supreme  Court  of  Wyoming.    April  22.  1018.) 

1.  Judges  4s>19— Objectionb  to  Susstitutx 

Judge. 

Where  a  district  judge  presides  at  a  trial  in 
another  district  upon  an  order  of  the  judge  of 
the  district  wherein  cause  is  pendine,  undfir 
Const,  art.  5,  11,  and  Comp.  St.  1910.  §  912. 
he  is  at  least  a  de  facto  judge,  and  where  no 
objection  to  his  authority  is  made  before  or  dur- 
inR  the  trial,  all  objection  to  such  authority  is 
waivea. 

2.  Appeal  and  Ebrob  <@=»  185(3)— Judges 
19— Objections  to  Substitute  Judge. 

Such  objection  cannot  be  made  for  the  first 
time  on  appeal  or  in  the  motion  for  new  trial. 
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8.  CoNSTmrrioNAi,  Law  ^>31  —  Sblp-Exe- 
ODTiNG  Provisioss  —  Special  ob  Subbti- 

TCTE  JUDOE. 
Const,  art  5,  {  11,  providing  that  *the  judges 
of  the  district  courts  may  hold  courts  for  each 
other,"  is  self-executing,  end  confers  authority 
on  the  jndge  of  one  district  to  call  in  the  judge 
of  another  district  without  reference  to  statute 
and  independent  of  request  or  reason  for  sul>sti- 
totion. 

4.  Judges  €=>15(1)  —  Substttutb  Judoe  — 
Oboukdb— "Ant  Cause." 

Comp.  St  1910,  f  912,  providing  that,  "when 
from  any  cause"  a  district  judge  is  unable  to  try 
a  cause,  he  shall  call  upon  a  judge  from  another 
district  to  preside  thereat,  held  to  give  a  judge 
aatiioritr  to  call  In  another  jadge  whenever  m 
deems  cause  saffldoit. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Sec(md  Series,  Any.] 

5.  Judges  *=>18— Auttoeitt  of  Substitote 
Judges. 

An  order,  calling  a  district  Judge  to  try  a 
case  in  another  distnct,  and  nving  as  a  reason 
that  the  regnlar  judge  thereof  is  otherwise  oc- 
cupied, held  to  confer  authority  upon  judge  so 
called  upon,  under  Comp.  St.  1910,  8  912.  pro- 
viding that  "when  from  any  cause"  a  judge  is 
unable  to  try  a  ease,  he  may  call  in  a  judge 
from  another  district  to  preside  thereat 

0.  AlTEAL  AND  KBBOB  e=^53Q—'SrLL.  OF  EX- 
CEPTIONS—MaTTEKS  Not  in  Recobd. 
Where  no  time  had  been  granted  within 
which  to  present  a  bill  of  exceptions,  and  the 
court  so  certifies  when  bill  is  presented  to  him 
for  aUownnce,  and  in  addition  certifies  as  to  con- 
tents of  bill,  but  does  not  allow  same,  it  can- 
not be  considered  as  bill  of  exceptions ;  matters 
therein  contained  do  not  become  a  part  of  rec- 
ord. 

7.  Apfeai.  and  Ebbob  <^563(1)  —  Pboceed- 
IKOS  Not  in  Recobd— Bili.  op  ExcsPtioNS. 

Where  objection  is  made  to  authority  of 
substitute  judge  becaase  regular  judge  was  try- 
ing u  case  at  same  time,  facts  in  support  of  ob- 
jection, on  writ  of  error,  must  appear  from  rec- 
ord of  trial  as  shown  by  bill  of  exceptions,  and 
statem«its  in  notice  of  motion  and  affidavits  In 
support  thereof  are  insnfficient 

8.  Judges  «=3l5<l)  —  Substitutb  Judsi  ~ 
Sepabate  Sessions  at  Sake  Timb  nv  Sake 

DiSTBICT. 

Where  a  district  judge  presides  at  a  trial  In 
another  district  upon  an  order  of  regular  judge 
thereof,  the  holding  of  court  by^  Uie  regular 
judge  at  the  same  bme  does  not  invalidate  au- 
thority of  the  special  judge,  whatever  effect  it 
may  have  on  the  proceeding  in  which  the  regular 
is  sitting. 

Error  to  District  Court,  Sheridan  County; 
B.  C.  Raymond,  Judge. 

Action  by  Laura  G.  Geddes  against  M,  0. 
Hoglan.  Judgment  for  plaintiff,  and  motion 
for  new  trial  overruled,  and  defendant  brings 
error.  Affirmed. 

F.  Byrd,  of  Sheridan,  for  plaintiff  In  error. 
R.  E.  McNally,  of  Sheridan,  for  defraidant  in 
error. 

POTTER,  C.  J.  This  case  is  here  <m  error. 
The  plaintiff  in  error  was  def«idant  In  the 
court  below,  and  upon  a  Jury  trial  of  the 
cause  there  was  a  verdict  against  him,  and  a 
judgment  thereon  for  |G00  and  costs.  The 
proceeding  In  error  Is  brought  to  revove  that 
judgment  The  action  was  brought  and  tried 


in  the  district  court  In  Sheridan  county.  That 
county  is  one  of  the  counties  of  the  Fourth 
Jndldal  district,  but  Judge  B.  C.  Raymond, 
judge  of  the  Seventh  judicial  district,  presid- 
ed at  the  trial,  ordered  Judgment  on  the  ver- 
dict, and  heard  and  overruled  defendant's 
motion  for  a  new  trial,  piu^uant  to  an  order 
of  the  judge  of  the  Fourth  district  calling 
and  assigning  him  to  hear,  try,  and  determine 
the  case. 

[1, 2]  It  is  contended  as  the  only  ground  re- 
lied on  for  a  reversal  that  Judge  Raymond 
was  without  authority  to  pre^de  at  the  trial 
or  to  hear  and  determine  the  cause.  The  con- 
tention Is  based  on  two  grounds:  First,  that 
the  order  aforesaid  of  the  regular  judge  of 
the  district  stated  an  Insufficient  reason  for 
calling  In  another  district  judge;  second, 
that  while  the  trial  of  this  case  was  proceed- 
ing before  Judge  Raymond  in  the  courtroom 
of  the  courthouse  In  Sheridan  county  Judge 
Parmelee,  judge  of  said  Fourth  district,  was 
holding  court  and  engaged  In  the  trial  of  an- 
<^her  case  in  another  room  of  the  courthouse. 
The  order  of  Judge  Parmelee  calling  upon 
Judge  Raymond  to  hear  and  determine  the 
case  redted  as  the  reasons  therefor  that 
Judge  Raymond  was  in  the  district  at  the 
time;  that  the  Judge  of  the  Fourth  district 
was  otherwise  occupied,  "and  It  appearing 
that  it  would  better  suit  the  cwvenlence  of 
the  parties  and  the  court."  The  Constitu- 
tion provides: 

"The  judges  of  the  district  courts  may  hold 
courts  for  each  other  and  shall  do  so  when  re- 
quired by  law."   Article  5,  {  11. 

It  is  provided  by  statute  (section  912,  Comp. 
Stat.  1910)  as  follows: 

"The  judges  of  the  several  district  courts  shall 
hold  courts  for  each  other,  when  from  any  cause, 
any  judge  of  a'distrlct  court  is  unable  to  act  or 
to  hear,  try  or  determine  any  cause,  or  to  hold 
any  term  or  portion  of  a  term  of  any  district 
court  in  his  district;  and  in  such  event  the 
judge  so  diamaliSed  or  unable  to  act  shall  call 
upon  one  of  the  other  jud^  of  the  district  court 
to  hear,  try  and  determine  such  cause,  or  to 
hold  such  term  or  portion  of  a  term  or  court, 
and  the  said  judge  so  called  upcm,  shall  try,  hear 
or  determine  said  cause,  ot  hold  sudi  term  or 
portion  of  a  term,  with  all  the  jurisdlctiOD,  pow- 
er and  authority  possessed  by  the  judge  of  the 
district  court  of  the  district  whereto  he  is  called 
to  act  as  judge." 

Thus  the  Constttution  expressly  authwlzes 
a  district  Judge  to  hold  court  for  another, 
and  declares  it  his  duty  to  do  so  when  re- 
quired by  law.  And  the  statute  so  requires 
when  he^  called  upon  by  the  Judge  of  an- 
other district  who,  from  any  cause,  Is  unable 
to  act,  or  to  bear,  try.  or  determine  any 
caus^  m  to  hold  any  term  or  portlw  of  a 
term.  B^g  qufOIfled,  as  the  Judge  of  on» 
district,  to  hold  court  for  another  district 
Judge  in  his  district  nnder  conditions  author- 
izing it,  and  having  assumed  authority  and 
Jurisdiction  to  predde  at  the  trial  of  this 
cause  upon  an  order  of  the  Judge  of  the  dis- 
trict wherein  the  cause  was  poiding,  Judge 
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Raymond  was  at  least  a  de  facto  Judge  In  the 
trial  and  determination  of  the  cause.  And 
any  objection  to  his  acting  on  t^e  ground  that 
he  was  without  authority  or  Jurisdiction 
would  be  waived  unless  seasonably  made. 
That  Is  the  gmeral  rule  as  to  special  or 
substitute  Judges  where  there  is  authority  by 
Constltutlpn  or  statute  for  th^r  selection. 
The  rule  Is  stated  In  23  Gyc.  at  page  616,  as 
follows; 

"Objections  to  the  authority  of  a  special  or 
subsUtute  judge  may  be  waived  by  act  or  omis- 
sion of  the  party,  and  ordinarily  such  objections 
are  waived  where  they  are  not  promptly  made. 
The  objection  shonld  be  made  at  or  before  the 
trial,  and  cannot  be  made  for  tiie  first  time  on 
appeoL" 

And,  In  a  note  to  the  case  of  Tillman  v. 
State,  88  Fla.  113,  50  South.  675, 138  Am.  St. 
Rep.  100, 19  Ann.  Cas.  91,  on  page  94,  preced- 
ing the  (dtatlon  of  a  large  number  of  cases 
in  support  of  the  rule,  it  Is  stated  as  follows: 

"The  general  rule  is  that  an  objection  to  the 
jurisdiction  of  a  special  or  substitute  de  facto 
judge  may  be  waived,  either  by  consent  of  the 
patties,  or  b][  proceeding  in  the  cause,  before 
sucli  judge,  without  makmg  objection  to  his  ju- 
risdiction." 

See,  also.  15  R.  C.  L.  516;  Whltesell  v. 
Strlckler,  167  Ind.  602,  78  N.  E.  845,  119  Am. 
St  Rep.  524 ;  State  v.  Van  Wye,  136  Mo.  227, 
37  a.  W.  938,  68  Am.  St.  Rep.  627;  Harden  v. 
State,  98  Neb.  180,  152  N.  W.  330;  City  of 
Oakland  v.  Hart,  129  Cal.  98,  61  Pac.  779; 
LlUie  V.  Trentman,  130  Ind.  16,  29  N.  E.  405. 

[3]  The  record  here  does  not  show  that  any 
objection  was  made  to  the  authority  or  Ju- 
risdiction of  Judge  Raymond  when  the  order 
aforesaid  was  made,  or  at  the  trial,  nor  until 
the  fltiiig  of  the  motion  for  a  new  trial,  which 
was  too  late.  And,  further,  the  objection 
made  by  the  motion  for  new  trial  by  alleging 
therein  that  said  Judgd  was  without  author* 
Ity,  as  will  later  appear.  Is  not  before  us,  for 
the  reason  that  said  motloh  Is  not  In  the  rec- 
ord by  proper  bill  of  exceptions.  But  we 
need  not  rest  our  ccmcloslon  as  to  Judge  Ray- 
mond's authority  or  Jurisdiction  entirely  up- 
on a  waiver  of  the  objection.  The  objection 
would  not  have  iteea  good  at  any  time.  The 
argument  here  in  support  of  the  objection 
that  Judge  Raymond  was  Improperly  called 
In  is  that  the  fact  that  the  Judge  of  the 
Fourth  district  was  otherwise  occupied  was 
Insufficient  to  authorize  calling  In  a  Judge  of 
another  district  And  it  seems  to  be  the 
thought  and  contention  of  counsel  for  plain- : 
tUC  In  error,  relying  upon  the  statute  afore- 
said, that  unless  the  regular  Judge  of  a  dis- ' 
trict  Is  disqualified  to  hear  a  cause,  or  is  or 
will  be  unable  to  hear  It  because  of  sickness 
or  absence  from  the  state  or  district,  the  call- 
ing of  another  district  Judge  Is  unauthorized. 
Counsel's  theory  Is  that  under  said  statute, 
providing  that  the  district  judges  shall  hold 
court  for  each  other  when  from  any  cause  o 
judge  is  unable  to  act,  the  cause  must  be  one 
which  disquallfles  the  Judge  or  renders  him 
physically  unable  to  act  However  the  stat- 
ute might  be  construed,  It  Is  not  the  sole  au- 


tbority  In  the  law  for  one  district  Judge  to 
hold  court  for  another.  The  Constitution,  as 
above  shown,  expressly  provides  that  the 
Judges  of  the  district  courts  may  hold  courts 
for  each  other,  and  further  declares  that  they 
shall  do  so  when  required  by  law.  We  do  not 
understand  that  the  first  or  permissive  part 
of  that  provision,  the  part  declaring  that 
district  Judges  may  hold  courts  for  each  oth- 
er, requires  any  legislation  to  make  It  effec- 
tive, but  It  Is  unquestionably  in  our  opinion, 
self-executing.  And  as  a  self-executing  pro- 
vision of  the  Constitution  It  confers  all  the 
authority  necessary  to  uphold  the  Jurisdic- 
tion of  the  judge  who  tried  this  cause. 

A  very  similar  provision  In  the  Constitu- 
tion of  the  state  of  Washington  was  held  self- 
executing  by  the  Supreme  Court  of  that 
stata  State  v.  Holmes,  12  Wash.  169,  40  Pac. 
735.  41  Paa  887;  see,  also,  Hlndman  v.  Boyd, 
42  Wash.  17,  84  Pac.  609;  Blgcraft  v.  People, 
30  Colo.  298,  70  Pac.  417.  The  W&shlngton 
Constitution  provides  that; 

"The  judge  of  any  superior  court  may  hold  a 
superior  court  in  any  county  at  the  request  of 
the  judge  of  the  superior  courr  thereof,  and  upon 
the  request  of  the  Governor  it  shall  be  his  duty 

to  do  80." 

The  court  In  State  v,  Holmes,  said: 
"We  are  of  the  opinion  that  the  provision  of 
the  Constitution  empowering  the  judge  of  any 
superior  court  to  hold  court  at  the  request  of  the 
superior  judge  of  an^  county,  is  self-executing. 
This  provision  not  being  a  limitation,  but  being 
in  the  nature  of  a  legislative  enactment,  it  fol- 
lows that,  if  the  enactment  could  be  sustained 
and  made  self-executing  if  it  had  been  a  statu- 
tory enactment,  it  is  self-executing  as  a  ctmati- 
tutional  enactment" 

A  district  judge  Is  not  required  to  hold 
court  for  another  except  when  called  upon 
as  provided  by  the  statute.  Bnt  he  may  do 
so  without  reference  to  the  statute,  by  rirtue 
of  the  ccHistltutional  i»ovlslon  so  declaring. 
We  do  not  suppose  that  a  judge  would  aa- 
sume  to  act  for  another  wlthoat  a  request 
that  he  do  so,  hut  such  a  request  is  not  made 
a  condition  of  the  authority  conferred  by  the 
Constitution  unless  by  Implication,  and  we 
are  incllued  to  the  <^inlon  that,  if  necessary, 
a  request  might  be  presumed. 

[4.  K]  The  latter  part  of  the  constitutional 
prdvlslon,  making  it  the  duty  of  district  Judg- 
es to  hold  courts  for  each  other  when  required 
by  law,  w^ould  not  be  effective  in  the  absence 
of  legislation  placing  that  duty  upon  the  dis- 
trict judges,  either  generally  or  under  pre- 
scribed conditions.  And  we  think  It  would 
not  be  difficult,  "If  necessary  to  be  decided  in 
this  case,  to  find  sufficient  authority  In  the 
statute  for  the  order  calling  upon  Judge  Ray- 
mond to  hear,  try,  and  determine  the  cause. 
The  statute  was  evidently  enacted  to  render 
effective  the  provision  of  the  Constitution 
aforesaid,  declaring  It  the  duty  of  a  district 
Judge  to  hold  court  for  another  when  requir- 
ed by  law,  The  provision  of  the  statute  Is 
that  "when  from  any  cause'"  any  district 
Judge  is  unable  to  act,  or  hear,  try,  or  de- 
termine  any  cause,  the  Judges  of  the  several 


Digitized  by 


Wyo.) 


HOOLAN  T.  OEDDES 


139 


district  courts  shall  hold  courts  for  each 
other.  And  the  same  language  is  used  with 
reference  to  the  holding  of  a  term  or  a  por- 
tion of  a  term.  "Any  cause"  is  a  cMnpre- 
hensire  term,  and  in  this  statute  it  is  not 
preceded  by  any  words  of  limited  meaning 
which  might  narrow  or  control  its  interpreta- 
tion. But  as  found  in  the  statute  It  Is  un- 
limited and  unqualified.  And  It  la  not  clear 
at  least  that  the  statute  might  not  reason- 
ably be  construed  as  requiring  a  district 
Judge  to  hold  court  for  another  when,  from 
any  cause  deemed  sufficient  by  the  judge  of 
the  other  district,  he  calls  upon  another 
Judge  to  hold  court  for  him.  Nor  Is  it  clear 
that  If  a  Judge,  though  not  disqualified  or 
.physically  unable  to  act,  Is  so  occupied  with 
other  matters  which  may  properly  demand 
his  attention  at  the  time,  without  Interfering 
with  a  hearing  or  trial  of  a  case  In  bis  court 
by  another  Judge,  that  may  not  be  considered 
a  cause  rendering  him  unable  to  act,  strictly 
within  the  meaning  and  purpose  of  the  stat- 
ute. 

The  point  that  Judge  Parmelee  of  the 
Fourth  district  was  holding  court  in  another 
room  of  the  courthouse  and  engaged  in  the 
trial  of  another  cause  during  part  of  the 
time  that  Judge  Raymond -was  presiding  In 
the  trial  of  the  case  at  bar  In  the  courtroom 
Is  not  raised  by  the  record  here.  The  fact 
is  not  otherwise  stated,  except  In  the  motion 
for  new  trial  and  an  aflBdavlt  In  support 
thereof,  which  we  find  among  the  original 
papers  and  also  as  a  part  of  what  is  entitled 
"Bill  of  Exceptions."-  As  frequently  held 
by  this  court,  a  motion  for  new  trial  does  not 
become  a  part;  of  the  record  unless  Incorpo- 
rated In  a  bin  of  exceptions.  And  the  so- 
called  bin  In  this  case  does  not  appear  to 
hare  been  allowed  or  ordered  to  be  made  a 
part  of  the  record  as  such.  Nor  does  it  ap- 
pear that  any  time  was  granted  when  the  mo- 
tion for  new  trial  was  oTerruted,  or  at  any 
other  tim^  for  redudng  the  exc^tiona  to 
writing. 

[•]  The  motion  for  new  trial  appears  to 
have  been  heard  and  orerruled  April  10, 1916, 
and  the  bill  of  exceptions  appears  to  have ' 
been  presented  to  the  trial  Judge  on  May  20, : 
1916.  The  'certificate  of  the  judge  to  that  bill 
recites  that  the  bill  was  presented  on  May  20, 
1916,  and  he  certifies  that  it  contains  the 
order  of  the  judge  of  the  Fourth  district,  as- 
signing the  cause  to  him  for  trial,  a  copy 
of  the  Judgment  and  verdict  of  the  Jury,  the 
motion  for  a  new  trial,  the  affidavits  In  sup- 
pwt  thereof  and  in  opposition  thereto,  and 
the  'order  overruling  the  motion  and  fixing 
the  amount  of  bond  for  stay  of  execution. 
And  he  further  certifies  "that  no  other  order 
fixing  the  time  within  which  to  present  a  bill 
of  exertions  was  made  In  said  cause."  It 
will  be  noticed  that  In  this  certificate  the 
Judge  does  not  state  that  the  bill  was  allowed, 
or  that  it  was  ordered  to  be  made  a  part  of 
the  record  as  a  bill  of  exceptions.  And  It 
clearly  shows  that  no  order  was  made  grant- 


ing time  to  present  a  bill  for  allowance,  for 
It  is  stated  in  the  certificate  that  no  other  or- 
der was  made  fixing  a  time  for  presenting  a 
bill,  and  neither  In  the  order  overruling  the 
motion  for  new  trial  nor  elsewhere  in  the  bill 
or  record  prc^r  is  it  shown  that  such  time 
was  asked  for  or  granted.  The  Judge  evi- 
dently did  all  that  he  felt  authorized  to  do 
by  certifying  that  the  several  papers  con- 
tained In  the  bill  as  presented  were  what 
they  purported  to  be,  and  that  he  Intended 
no  more  than  that  by  signing  the  presented 
bill  Is  apparent,  we  think,  from  the  fact  that 
it  Is  stated  in  the  first  part  of  the  so-called 
bill  that  on  the  date  of  the  overruling  of  the 
motion  for  new  trial  plaintiff  In  error  was 
given  until  the  first  day  of  the  next  term  of 
the  court  to  prepare  and  file  bis  bill  of  ex- 
ceptions, and  that  the  Judge  does  not  certify 
to  the  truth  of  that  statement,  but  confines 
his  certificate  to  stating  that  the  bill  as  pre- 
sented contains  certain  papers,  adding  thereto 
that  no  order,  except  as  shown  by  those  pa- 
pers, was  made  fixing  a  time  within  which  to 
present  a  bill,  and  his  certificate  omits  a 
statement  or  order  allowing  the  bill.  Upon 
these  facts  as  to  the  presented  bill  we  think 
It  caimot  be  considered  as  a  bill  of  exceptions 
making  the  motion  for  new  trial  a  part  of  the 
record.  That  It  is  necessary,  when  excep- 
tions are  not  reduced  to  writing  and  tendered 
at  the  trial,  that  time  be  asked  and  granted 
therefor,  and  that  the  record  must  show  that 
time  was  granted,  was  recently  held  by  this 
court  in  International  Hiirvester  Co,  t.  Jack- 
son Lumber  Co.,  170  Pac.  6. 

[7]  But  If  the  motion  was  a  part  of  the  rec- 
ord, the  statement  In  the  motion  and  support- 
ing affidavit  of  the  fact  that  the  Judge  of  the 
Fourth  district  was  engaged  In  the  trial  of 
a  cause  or  holding  court  at  the  time  that  the 
case  at  bar  was  being  tried  would  not  be 
sufficient.  Van  Horn  v.  State,  5  Wyo.  501, 
40  Pac.  964;  Painter  &  Co.  v.  Stahley  Bros., 
15  Wyo.  510,  00  Pac.  375 ;  Jenkins  v.  State 
(on  petition  for  rehearing)  22  Wyo.  34,  134 
Pac.  260, 135  Paa  740.  In  the  case  last  dted 
this  court  said  in  the  opinion: 

"The  court  or  judge  in  Bigning  a  bill  of  excep- 
tions certifies  that  tlie  statements  contained  in 
the  bill  are  true,  and  that  the  objections,  rul- 
ings, and  exceptions  therein  stated  occurred  on 
the  trial;  but  he  does  not  certify  that  the  state- 
ments contained  in  an  affidavit  attached  to  a 
motion  for  a  new  trial  are  true,  or  that  the  mat- 
ters therein  stated  occurred  on  t^e  trial.  What 
occurred  on  the  trial  must  appear  by  the  bill  and 
not  by  ex  parte  affidavits." 

And  this  Is  particularly  applicable  to  this 
case  for,  aside  from  stating  in  the  motion 
that  the  regular  Judge  was  holding  court  In 
another  room  at  the  time  of  the  trial  of  this 
case,  the  fact  appears  only  by  an  affidavit  of 
the  defendant  filed  with  and  in  support  of 
the  motion.  In  Oklahoma,  where  such  fact 
was  asserted  only  In  a  motion  for  new  trial 
and  in  a  sut>sequent  motion  for  arrest  of 
judgment.  It  was  held  insufficient,  and  that 
there  should  be  record  evidence  of  the  tact  to 
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overcome  the  presumption  of  the  regularity 
of  proceedings  In  a  court  of  record.  Johnson 
V.  State,  1  Okl.  Cr.  321.  97  Pac  1059,  18  Ann. 
Cas.  300. 

[J]  Again,  If  It  had  been  shown  by  the  rec- 
ord that  the  r^lar  Judge  of  the  district  was 
holding  court  as  alleged,  .that  fact  would 
not  affect  the  Jurisdiction  of  thA  Judge  who 
presided  In  the  trial  of  this  case,  even  if  it 
be  assumed  that  it  would  have  been  Illegal 
or  improper  fbr  both  Judges  to  separately 
hold  court  in  the  same  county  at  the  same 
time.  The  irregularity.  If  any,  in  such  case, 
would  affect  only  the  case  heard  before  the 
Judge  of  the  Fourth  district  15  B.  C.  L. 
617 ;  List  V.  Jockheck,  59  Kan.  143,  62  Fac. 
420;  Jcdinson  v.  fifate,  supra;  State  v.  Ri- 
ley, 26  N.  D.  286,  144  N.  W.  107.  In  List  T. 
Jockheck,  where  It  was  claimed  that  while  a 
cause  was  being  tried  before  a  spe(tel  Judge, 
court  was  being  hdd  in  an  adjacent  room 
and  other  cases  being  tried  by  the  regular 
Judge,  and  that  the  special  Judge  was  there- 
fore without  Jurisdlcdon,  it  was  said: 

"If  tiie  record  showed  that  the  plaintiff  had 
objected  to  this  dirlslotf  of  judicial  authority,  it 

would  present  a  serious  puestion,  but  it  does  not 
appear  that  such  objectioQ  was  made ;  besides, 
the  question  may  weU  arise  as  to  which  of  these 
judges  was  rightfully  in  tbe  exercise  of  the  au- 
thority to  hold  court.  It  would  seem  that,  if  tbe 
proceedings  of  either  one  should  be  declared 
void  or  even  erroneous,  it  would  be  the  proceed- 
ings before  the  tegular  judge." 

And  in  Johnson  v.  State,  supra,  it  was  said 
that  if  It  had  been  shown  that  the  regular 
Judge  was  holding  court  in  the  same  coun- 
ty at  the  time  ot  the  trial  befbre  the  other 
Judge,  and  that  objection  had  been  made  in 
apt  time,  it  would  not  have  affected  the  pow- 
ers of  the  special  Judge,  and  the  above-quot- 
ed language  of  the  Kansas  court  in  List  v. 
Jockheck  was  approved.  But  attention  was 
called  to  a  provision  of  tbe  Oklahoma  Constl' 
tutlon  (article  7,  %  9)  that  "two  or  more  dis- 
trict Judges  may  sit  In  any  district  separate- 
ly at  the  same  time,"  and  upon  that  provi- 
sion It  was  held  that  the  regular  judge  and 
as  many  special  judges  as  may  have  been  ap- 
pointed or  selected  may  sit  separately  in  the 
same  district  at  the  same  time. 

We  are  not  to  be  imderstood  as  Intimating 
that  the  judge  of  tbe  Fourth  district  would 
have  been  without  authority  to  hold  court 
or  bear  another  cause  In  another  room  of 
the  courthouse  while  this  case  was  on  trial 
before  the  Judge  of  the  Seventh  district.  We 
express  no  opinion  upon  that  question,  for  It 
is  not  before  us.  But  It  may  not  be  imprt^ 
er  to  say  that,  while  there  is  authority  to  the 
contrary  (see  Balsley  v.  Balsley,  15  Or.  183, 
13  Pac.  8SS),  there  are  a  number  of  decisions 
to  the  effect  that  the  regular  and  substitute 
Judge  may  hold  court  at  the  same  time,  pre- 
siding in  the  trial  of  different  cases.  Dial  v. 
Comm.,  142  Ky.  32,  133  S.  W.  976;  Pike  v. 
City  of  Chicago,  155  lU.  656,  40  N.  E.  567; 


Wlsner  v.  People,  156  111.  180,  40  N.  E.  574; 
Wells  V.  People,  156  111.  616,  41  N.  B.  161; 
Beach  v.  People,  157  IH.  659,  41  N.  E.  1117 ; 
Oliver  v.  State,  70  Tex.  Cr.  R.  140,  159  S.  W. 
286;  Courtney  v.  State,  5  Ind.  App.  356,  32 
N.  B.  335;  and  .see  BIgcraft  v.  People,  30 
Colo.  298,  70  Pac.  417,  and  Ross  v.  State,  8 
Wyo.  351,  57  Pac.  924.  In  the  case  last  cited, 
Mr.  Justice  Corn,  delivering  the  o[^ion  for 
this  court,  said: 

"We  think  it  is  very  probably  true  that  two 
courts,  or  two  terms  of  the  district  court,  could 
not  legally  be  in  session  in  the  same  county  at 
the  same  time.  *  •  *  There  is  nothing  in  the 
record  to  sbow  that  the  judge  of  that  district 
was  discing  of  other  business  of  the  term 
while  this  trial  was  in  progress,  tbougb  there 
would  seem  to  be  no  obstacle  in  the  way  of  bis 
doing  Bo,  other  than  some  inconvenience  that' 
might  arise  in  obtaining  juries  under  the  Bta^ 
ute  in  cases  where  juries  might  be  required." 

In  tbe  Colorado  case  cited  a  statute  seems 
to  have  authorized  a  district  Judge,  when  the 
accumulation  of  Judicial  hnslness  d^nands 
it,  to  request  the  assistance  of  the  Judge  of 
another  district  to  hold  court  for  him,  and 
the  holding  of  sesslcma  by  the  two  Ju^es 
in  different  rooms  at  tbe  same  time.  And  it 
was  held  that  such  statute  was  not  in  viola- 
tion of  a  constitutional  provision  identical 
with  section  11  of  article  5  of  the  Constitu- 
tion ot  this  state.  We  do  not  suppose  there 
can  be  any  doubt  at>out  the  right  ctf  a  dis- 
trict judge  in  a  county  of  bis  district,  where 
a  cause  is  on  trial  before  a  Judge  of  another 
district,  to  transact  any  business  that  may 
rightfully  be  performed  out  of  court.  The 
question  sought  to  "be  presented  here  is 
whether  he  can  separately  hold  coiu-t  in  the 
same  county  while  a  case  is  being  tried  be- 
fore another  Judge,  In  the  absence  of  a  stat- 
ute so  providing.  That  question  we  do  not 
decide. 

The  judgment  will  be  affirmed, 

BEARD  and  BLYDENBUBGH,  JJ.,  con- 
cur. 


In  re  FRIEDMAN'S  ESTATE. 

HEBREW  HOME  FOR  AGED  DISABLED 
et  al.  V.  FRIEDMAN  et  aL 

(S.  r.  7796.) 

(Supreme  Court  of  California.    March  25, 
1918.) 

1.  EviDBNCB  <^313— DEOUaATiona— Pedi- 

OBBE. 

Declarations  of  deceased  members  of  the 
family  or  alleged  family  of  a  decedent  testified 
to  by  depositions  on  written  interrogatories 
through  an  interpreter,  while  properly  admissi- 
ble, are  extremely  unsatisfactory,  for  the  wit- 
nesses testify  wttDout  any  fear  of  incurring  the 
penalties  of  perjury. 

2.  WiTNBSSBS  «=3317(3)  —  Matebial  Faijbk 

Testiuony—Rejection  or  Whole  Tebti- 

MOST— Statute. 
Under  Code  Civ.  Proc.  §  2061,  subd.  3,  pro- 
viding that  a  witness  false  in  one  part  of  his 
testimony  is  to  be  distrusted  in  others,  the 
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court.  If  a  wltDflSB  willfallT  nreara  falaely  to  a 
material  fact,  Ja  Justified  in  rejecting  his  whole 
testimony. 

8.  Appeal  and  Ebbob  «=»717  —  Opiniom  of 
Tbial  Coukt— Review. 

The  Supreme  Court,  on  appeal,  cannot  con* 
^er  a  complaint  of  parts  of  tne  opinion  of  the 
trial  court. 

4.  Appeal  awd  Ebbob  «=>877(2)  —  Pabties 

ENTITLEP  to  ALUOB  EBBOBi— iKTBBEar. 

Where  claimants  against  an  estate  aeddng 
distribution  to  them  as  heirs  or  next  of  kin 

were  properly  found  not  to  be  next  kin  to  the 
deceased,  testate,  they  had  no  interest  in  the 
other  questions  inTolved  in  the  decree,  and  could 
not  urge  error  in  the  decree  in  favor  oi  other 
daimants  or  as  to  the  evidence  in  support 
thereof. 

5.  Descent  and  Distbibction  ^b71(4)  — 
Heibs— Fbbsumftion. 

There  ia  a  very  stnM^  presumption  that  a 
decedent  left  heirs,  which  is  merely  a  recogol- 
tion  of  that  expressed  in  Code  Civ.  Proe.  S  1963, 
subd.  28,  that  things  have  happened  according 
to  the  ordinary  course  of  nature. 

6.  Tbl&l  ^=>75  —  Btidekoe  —  Bight  to  Ab- 
SIGN  Ebbob. 

Appellants,  claiming  that  a  decedent  was  a 
member  of  their  family,  could  not  object  to  his 
declarations  on  the  ground  that  they  were  inad- 
missible because  he  was  not  a  member  of  their 
family. 

7.  Evidence  ^>281  —  Dbclabation  —  Bxla.- 

TIONSniF. 

Under  Code  Civ.  Proc.  8  1870,  subd.  4,  pro- 
viding that  the  act  or  declaration,  verbal  or 
written,  of  a  deceased  person  in  respect  to  the 
relationship  or  death  ox  any  person  related  by 
blood  or  marriage  to  such  deceased  person,  may 
be  given  in  evidence,  declarations  of  a  decedent 
that  he  had  no  surviving  relative  were  in  fact 
declarations  that  each  and  every  member  of  his 
family  to  whom  he  was  "related  by  blood  or 
marriage"  was  dead,  and  were  admissible;  the 
fact  that  they  might  be  emmeous  not  affecting 
their  admisublli^,  but  going  only  to  their 
weight. 

&  Affeai,  and  Ebbob  ^b1046(1)— Habulesb 
Ebbob— Pboceedinq  to  Dbtebuihe  Rights 

OP  HE7B8 — PaBTICIFATION  OF  EXECUTOBS. 

In  Budi  proceeding  under  Code  Civ.  Proc. 
I  1664,  to  determine  rights  of  persons  claiming 
to  be  heirs  or  entitled  to  distribution,  in  which 
the  executors  are  parties,  their  active  participa- 
tion in  the  trial  by  offering  evidence  and  object- 
ing to  evidence  was  not  so  far  erroneous  or  jprej- 
udiciBl  as  to  authorize  a  reversal  of  the  judg- 
ment, as  that  question  would  depend  upon  the 
evidence  offered  by  them  or  objected  to  by  them. 

9.  Appeal  and  Ebbob  «=a973— Deboeht  and 
Distbxbution  «3»71(7)  —  StatOtObt  Pbo- 

ceedino — Nonsuit. 
In  such  proceeding  where  the  plaintiff,  a 
(^aritable  organization,  had  introduced  the  will 
and  its  probate,  but  failed  to  show  that  testa- 
tor left  no  heirs,  there  was.no  such  failure  to 
establish  its  right  to  the  entire  residue  so  as 
to  require  a  nonsuit,  as  parties  claiming  as 
heirs  or  next  of  kin  were,  in  effect,  plaintiffs, 
so  far  as  their  own  claims  were  concerned,  and 
were  not  injured  because  some  other  claimant 
failed,  especially  where  the  charity  was  a  ben- 
eficial under  tne  will  to  the  property  over  and 
above  that  daimed  for  the  heirs,  and  as  the 
real  effect  of  the  denial  of  the  motion  to  nonsuit 
was  to  regulate  tiie  order  of  procedure  mthin 
the  discretion  of  the  trial  court  under  Code  Civ. 
Proc.  f  607. 

10.  Depositions  «=383(4)— Motion  to  Stw- 
pbe88  evidbn0e--opp0aino  depo0itioh8. 

Where  a  witness  testified  by  deposition  in 
1903  and  a  motion  waa  made  to  suppress  the 


'  deposition  on  the  ground  that  it  had  not  been 
fairly  taken,  the  depositions  of  those  present  at 
the  taking  of  the  earlier  deposition,  including 
the  interpreter,  the  commissioner,  and  the  neph- 
ew of  the  witness  and  the  deponent  herself,  tak- 
en in  1905,  were  admissible  as  going  to  the 
weight  of  the  earlier  deposition,  as  the  circum- 
stances under  which  testimony  is  given,  such  as 
assistance  in  giving  names  and  dates,  etc.,  al- 
ways affect  its  weight. 

11.  DBSCBHT  AND    DlBTBIBunoN    ^971(1)  — 
StATUTOBT  PBOOEEDINO  — JUBISDICnON  OF 

ConBT. 

In  a  proceeding  under  Code  Civ.  Proc.  S 
1664,  to  determine  the  ri'-hts  of  all  persons 
doming  to  be  heirs  or  entitled  to  distribution 
and  requiring  such  petition  to  be  filed  within 
one  year  after  the  issuing  of  letters  testamen- 
tary, the  question  as  to  whether  such  letters 
were  properly  issued  is  not  a  jurisdictional  ques- 
tion. ' 

12.  Appeal  and  Ebbob  «=>185(1>— Statutoby 

PaOCEEDING  —  JiTBISDICTION  —  FaILUBE  TO 

Object. 

In  such  proceeding  where  a  devisee,  acting 
as  plaintiff,  alletred  that  the  order  admitting  the 
will  to  probate  was  duly  made  and  that  letters 
testamentaiT  were  issued  and  the  allied  heirs 
or  next  of  kin  did  not  in  their  pleadings  deny 
such  allegations,  and  appeared  and  submitted  to 
the  jurisdiction  and  attunpted  to  eataUish  their 
daiiDS,  thev  waived  rieht  to  object  to  the  trial 
court's  jurisdiction. 

13.  New   Trial   «=al7  —  iBBEOULABirrKS  — 
"Bias"  ob  "PujtrDiOB"  or  Judge. 

While  the  course  of  conduct  alleged  in  affi- 
davits used  on  motion  for  change  of  judge  on 
the  ground  of  bias  or  prejudice  under  Code  Civ. 
Proc.  S  170,  subd.  4,  can  be  used  as  evidence 
of  irregularities  in  motion  for  new  trial  under 
section  657,  subd.  1,  the  question  of  bias  or 
prejudice  cannot  be  raised  upon  the  motion  for 
new  trial.  "Bias"  or  "prejudice"  of  a  judge 
is  not  an  irregularity,  but  a  condition  of  mind 
to  be  taken  advantage  of  in  the  manner  pre- 
scribed by  section  170,  subd.  4. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bias; 
Prejudice.] 

14.  Appeal  and  Ebbob  «=»874(5)  —  Denial 
OF  Change  of  Judges— Review. 

On  an  appeal  from  an  order  on  motion  for 
a  new  trial,  uie  Supreme  Court  can  review  the 
propriety  of  an  order  denying  a  motion  for  a 
change  of  judges,  whldi  may  also  be  reviewed 
on  direct  appeal. 

16.  New  Tbial  «=>140<2)— iBBEOTrLABmES— 
Dkniax  OF  Bias  ob  Pbejtjdice. 
On  a  motion  for  a  new  trial  under  Code  Civ. 
Proc.  §  657,  subd.  1,  on  the  grounct  of  irreg- 
ularities preventing  a  fair  .trial,  it  is  imma- 
terial whether  they  result  from  bias  or  preju- 
dice of  the  judge,  and  hence  it  is  unnecessary  tor 
the  judge  to  me  a  counter  affidavit  denying  bias 
and  prejudice  on  a  hearing  of  such  motion  for 
a  new  triaL 

16.  Descent  and  DierrBiBunoN  ^s>71(7)  — 
Statutobt  Pboceedinq — Findings. 
In  a  proceeding  under  Code  Civ.  Proc.  { 
1664,  to  determine  the  rights  of  persona  claim- 
ing to  be  heirs  or  next  of  kin  of  a  deceased, 
testate,  a  finding  that  claimants  were  not  relat- 
ed to  deceased  in  any  degree  was  a  finding  of  the 
ultimate  fact  in  issue  which  rendered  unneces- 
sary detailed  findings  upon  the  degree  of  rela- 
tionship alleged. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Thos.  F. 
Graham,  Judge. 

Statutory  proceeding  by  the  Hebrew  Home 
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for  Aged  and  Disabled  and  others  to  deter- 
mine the  rights  of  all  persons  dsiming  to  be 
faelrs  or  entitled  to  distrlbntion  in  the  estate 
of  Jnlins  Friedman,  deceased,  testate,  against 
Uebe  Friedman  and  others,  and  Edward  J. 
Lynch,  administrator,  etc.,  and  others.  From 
a  decree  in  favor  of  the  Hebrew  Home  for 
Aged  and  EHsabled  and  others  and  against 
all  the  other  claimants,  Edward  J.  Lynch, 
administrator,  etc.,  and  others  appeal.  Af- 
firmed. 

See,  also,  171  Cal.  431,  IBS  Pae.  918;  173 
Cal.  411,  160  Pac.  237;  168  Pac.  21. 

Houghton  &  Houghton,  of  San  Francisco 
(Sullivan  &  Sullivan  and  Tbeo.  J.  Roche,  of 
San  Francisco,  of  counsel),  for  appellants. 
Charles  W.  Slack,  Marshall  B.  Woodworth, 
Edmund  Tauszky,  D.  Freidenrlcb,  £^gar  D. 
Pelxotto,  Marcus  Rosenthal,  A.  A.  Sander- 
son, Cnlllnan  &  Hickey,  &nd  Chlckering  & 
Gregory,  all  of  San  Francisco  (Lucius  L. 
Solomons,  of  San  Francisco,  of  counsel),  for 
reqxmdents. 

WILBUB,  J.  This  is  an  appeal  from  a 
decree  in  a  ^weeding  under  section  1664  of 
the  Code  of  GiTif  Prooedare,  determining  the 
rights  of  all  persona  claiming  to  be  heirs,  or 
entitled  to  distribution.  For  convenience,  ap- 
pellants now  before  this  court  are  designated 
as  the  "Kagan  dalmants." 

The  deceased  left  the  bulk  of  hts  vraperty 
by  will  to  respond^t,  the  Hebrew  Home  for 
Aged  Disabled,  a  diarltable  corporation 
(hereinafter  called  t^e  Hebrew  Home).  Such 
disposition  was  invalid  as  to  the  bulk  there- 
of, If  the  testator  left  "legal  heirs"  (there 
b^ng  no  noncharitable  residuary  legatee  or 
devisee),  and  all  the  proi>erty  of  the  testator 
devised  or  bequeathed  to  charitable  purpos- 
es in  excess  of  one-third  of  the  entire  estate 
would,  In  that  event,  descend  to  "the  next  of 
kin.  or  heirs,  according  to  law."  Section 
1313,  Civ.  Code.  The  appellants  claimed  to 
be  such  legal  heirs,  and  that  the  property, 
therefore,  goes  to  them  by  the  law  of  succes- 
sion. Numerous  other  claimants  were  before 
the  court  in  this  proceeding  and  introduced 
evidence  In  support  of  their  respective 
claims ; '  but  the  court  found  that  none  of  the 
parties  was  a  legal  heir  of  the  deceased  or 
his  next  of  kin,  and  that  the  deceased  died 
leaving  no  legal  heirs  nor  next  of  kin,  and 
therefore  that  the  will  was  valid  as  to  its 
charitable  bequests  and  devises.  The  main 
qaestlon  upon  this  appeal  is  whether  or  not 
the  evidence  before  the  trial  court  was  suf- 
ficient to  justify  the  findings  that  the  deceas- 
ed died  without  legal  heirs  and  that  the  ap< 
pellants  are  not  next  of  kin  or  legal  heirs  of 
the  deceased.  ApptiUants  claim  that  they  are 
cousins  of  the  decedent  This  claim  is  based 
upon  the  allegation  that  their  aunt,  Basche 
Kagan,  was  the  mother  of  Julius  Friedman, 
the  deceased.  By  this  diain  of  evidence  they 
claim  to  be  relatives  In  tlie  tomtb  degreeu 


The  next  dalm  of  appeUants  is  that  Julius 
Friedman  and  the  Kagan  di^mants  are  all 
the  descendants  ot  David  Friedman,  who.  It 
is  alleged,  was  the  grandfather  of  8ol(Hnon 
Elias  Friedman,  the  father  of  the  deceased, 
and  of  Marcus  Kagan,  the  father  of  one 
group  of  Kagan  claimants,  and  of  a  David 
KagaUf  the  father  of  the  other  group  of 
Kagan  dalmants.  TbiB  claim  is  enttxcOy  in- 
dependent of  the  question  of  who  was  the 
mother  of  the  deceased.  It  is  alleged  that  the 
Kagan  dalmants  are  all  the  gmndchlldrm 
of  Jossel  Kagan,  but  that  they  are  related  in 
different  degrees  of  kinship  to  deceased. 
For  it  is  claimed  that  Jossel  first  married 
Malke  Friedman,  a  daughter  of  the  deced- 
ent's great-grandfather,  David  Friedman,  by 
whom  he  had  a  son  Marcus,  the  father  at 
one  group  of  the  Kagan  <daimants,  who  are 
thus  rested  to  the  decedent  in  the  sixth  de- 
gree ;  and  that  after  MaUEe*s  death  he  mar- 
ried Hlnde  Friedman,  a  niece  of  his  deceas- 
ed wife,  a  granddau^er  of  said  David  Fried- 
man, and  by  her  had  a  son,  Darid  Kagan 
(thus  a  half-brother  of  Marcus  Kagan),  whose 
children  constitute  the  other  group  of  tb« 
Kagan  claimants,  and  are  thus  related  to 
the  decedent  in  the  seventh  degree^  In  other 
words,  it  is  claimed  that  Jossel  Kagan  first 
married  a  great-aunt  of  the  deceased  on  his 
father's  side,  and  upon  her  death  In  1800 
married  a  second  cousin  of  the  deceased  on 
his  father's  side. 

[1]  The  evidence  relied  upon  to  establish 
these  claims  Is  both  oral  and  documentary, 
the  oral  consisting,  in  part,  of  declarations 
of  deceased  members  of  the  family,  or  alleg- 
ed family  of  the  decedent,  testified  to  by  dep- 
osition on  written  Interrogatories  through  an 
interpreter.  Such  pedigree  declarations  so 
elicited,  while  properly  admissible  In  evi- 
dence, are  extremely  unsotisfactory,  for  the 
witness  testifies  without  any  fear  of  Incur- 
ring the  penalties  of  perjury.  2  Moore  on 
Facts.  1150.  1156,  1166;  Estate  of  Emerson. 
167  Pac.  149 ;  People  v.  Ah  lute,  56  Cal.  119 ; 
People  V.  Jan  John,  137  (3al.  220.  69  Pac. 
1063.  The  Kagan  claimants  produced  evl- 
dence  tending  to  show  that  Rasche  Kagnn, 
a  daughter  of  their  grandfather  Jossel  Kag- 
an, married  Solomon  Ellas  Friedman  of  Mi- 
tau,  Russia,  whom  the  deceased  declared  In 
his  will  to  be  his  father.  There  is  no  rec- 
ord evidence  showing  who  was  the  wife  of 
Solomon  Ellas  Friedman  other  than  the  cen- 
sus records  of  the  town  of  Mitaa,  Rusi^a.  in 
which  it  is  stated  that  the  wlte  of  Solomon 
Ellas  Friedman  was  Rossel  (maiden  name 
not  given).  For  the  purposes  of  this  discus- 
sion we  will  assume  that  the  Solomon  Ellas 
Friedman  of  Mitau,  the  husband  of  "Ros- 
sel," was  the  father  of  the  decedent,  and  that 
"Rossel"  was  his  mother.  The  first  difficulty 
in  appellants*  claim  of  relationship  through 
decedent's  moth«r  is  that  the  name  of  the 
wife  of  Solomon  Ellas  Friedman  is  given  as 
"BoBsel."  not  "Rasche."  Chaie  Basche  Rosen 
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and  her  niece  Helena  Goldberg  both  testify 
that  "Rossel"  and  "Rasche"  were  tbe  same 
person  and  that  she  was  a  daughter  of  Jos- 
sel  Kagan  and  a  sister  of  Marcus  Kagan, 
and  half-sister  of  David  Kagan,  the  father 
of  one  branch  of  the  Kagan  claimants.  If 
this  testimony  was  glTen  full  weight  and 
was  uncontradicted.  It  was  sufficient  to  es- 
tablish the  relationship  of  all  the  Kagan 
claimants  In  the  fourth  degree  (first  cousins). 
The  testimony  of  Chaie  Rasche  Rosen,  as  to 
her  [wrsonal  knowledge  and  as  to  the  pedi- 
gree declarations,  was  also  mainly  relied 
upon  to  establish  the  above-mentioned  claims 
of  relationship  In  the  sixth  and  seventh  de- 
grees. Was  there  contradictory  evidence,  or 
evidence  going  to  the  weight  of  this  testi- 
mony that  justified  the  trial  court  tn  finding 
the  fact  to  be  contrary  to  this  evidence? 

[2]  If  It  can  fairly  be  said  that  these  wit- 
nesses willfully  swore  falsely  as  to  any  ma- 
terial fact,  the  court  was  Justified  in  reject- 
ing their  whole  testimony.  Section  2061, 
subd.  3,  Code  Civ.  Proc  Respondents  point 
oat  one  Item  of  material  evidence  as  to  which 
appellanta  admit  that  both  Chaie  Rasche 
Rosen  and  Helena  Goldberg  testified  to  a  fact 
that  was  not  true.  If  this  testimony  was 
willfully  false  and  material,  or  if  the  trial 
court  was  Justified  In  arriving  at  the  conclu- 
don  that  It  was  willfully  false,  then  the  tes- 
timony of  these  witnesses  ml^t  have  been 
entirely  disregarded,  and  we  are  not  requir- 
ed to  consider  whether  or  not  the  court  had 
the  power  arbitrarily  to  reject  the  testimony 
of  a  witness.  In  order  to  present  the  sig- 
nificance and  effect  of  this  testimony  it  will 
be  necessary  to  elaborate  the  relationship  in- 
volved In  this  controversy.  The  untrue  state- 
ment was  that  Hirsch  Friedman,  a  brother 
of  the  decedent,  died  In  Alt  Sagar,  a  town 
In  Russia  near  Schavli,  not  far  distant  from 
MItau,  in  the  year  1830;  whereas,  it  Is  ad- 
mitted and  proved  beyond  question  by  appel- 
lants that  Henry  Friedman,  the  brother  of 
the  decedent,  died  51  years  later  (1881)  in 
New  York  City,  as  a  result  of  a  street  car 
accident.  It  Is  claimed  by  appellants  that 
"Hlradi"  and  "Henry"  are  one  and  the  same 
person.  It  was  a  material  essential  part  of 
the  proof  of  heirship  by  all  the  Kagan  claim- 
ants to  show  that  all  the  brothers  and  sis- 
ters of  the  decedent  were  dead,  without  Is- 
sue snrvlTlng  them.  The  witness  -Chaie 
Rasdtie  Rosen  testified  that  Henry's  mother, 
Rasdie  Friedman,  as  she  claimed,  who  died 
before  1871,  told  her  that  Henry  (or  Hirsch) 
bad  died  (tf  the  cholera  in  1830,  as  above 
stated.  Appellants  argue  that  this  was  an 
boneKt  Ibistake  of  the  witness,  due  to  misin- 
formation. Respondents  argue  that  it  was 
willfully  false.  The  question  as  to  which  of 
these  contentions  is  correct  was  exclusive- 
ly for  the  trial  court,  and  justified  that  court 
in  wholly  rejecting  the  testimony  of  Chaie 
Rasche  Rosen  and  Helena  Goldberg,  tC  that 


court  decided  the  testimony  to  be  willfully 
false.  There  were  certain  parties  to  this  pro- 
ceeding, among  others,  known  as  the  Grun- 
waldt  claimants,  the  Bernstein  claimants, 
and  the  Liebe  Friedman  claimants.  As  we 
said  in  dismissing  their  appeals  from  the 
decree: 

"Each  of  these  groups  daims  by  an  asserted 
kinship  to  the  decedent,  wholly  distinct  from, 
independent  of,  and  antagonistic  to  the  claims 
of  eadi  and  all  of  the  other  groups."  Estate 
of  Friedman,  173  Gat  411, 160  Pac.  237. 

The  evidence  Introduced  by  the  Gmnwaldt, 
the  Liebe  Friedman,  and  the  Jacobson  claim- 
ants tended  to  prove  that  the  mother  of  Ju- 
lius Friedman  was  not  Rasche  Kagan,  the 
aunt  of  the  Kagan  claimants,  and  therefore 
to  contradict  the  claims  of  the  Kagans  to  re- 
lationship to  decedent  tn  the  fourth  degree. 
There  are  many  declarations  of  the  decedent 
In  evidence  inconsistent  with  both  their 
claims  of  heirship.  After  the  death  of  his 
brother  Nathaniel  (1895),  he  frequently  said 
that  he  had  no  relative  left.  In  the  will 
(from  which  statement  the  word  "not"  is 
evidently  omitted  by  inadvertence)  he  de- 
clared, "I  am  (not)  aware  of  any  kin,"  etc. 
Although  he  did  not  state  who  his  mother 
was,  he  made  declarations  to  many  witnesses 
concerning  his  relationship  to  the  Grunwaldt 
claimants,  through  his  mother,  entirely  in- 
consistent with  the  claim  that  she  was 
Rasche  Kagan.  Even  If  it  were  proper  for 
us  to  do  80,  it  would  be  impossible,  within 
the  reasonable  limits  of  an  opinion,  to  discus 
the  weight  and  credibility  of  the  evidence 
before  the  trial  court.  The  trial  occupied 
nearly  2  years  (248  days  of  actual  trial). 
The  case  was  undet  subml^on  to  the  trial 
court  for  over  a  year.  The  r^orter's  tran- 
script of  the  evidence  taken  on  the  trial  con- 
tained 6,000  pages,  with  3,000  pages  more  of 
docnmentary  evidence;  the  printed  tran- 
script on  appeal,  on  bill  of  exceptions,  1,685 
pages,  containing  754,000  words  (as  indicated 
by  folio  numbers),  and  the  briefs  of  nearly 
1,600  pages  about  640.000  words,  present  for 
our  consideration  1,394.000  words,  not  to  men- 
tion oral  ai^ament  and  diagrams,  and  we  are 
admonished  that  an  opinion  should  contain 
about  2,333  words.  It  is  sufficient  for  us  to 
say  that,  after  a  careful  consideration  of  the 
evidence  and  arguments  In  relation  thereto, 
we  hold  that  the  finding  that  the  Kagan 
claimants  are  not  of  kin  to  the  deceased  la 
supported  by  substantial  evidence. 

[3, 4]  The  appellants  complain  of  portions 
of  the  opinion  of  the  trial  court,  but  we  can- 
not consider  this  matter.  Goldner  v.  »pra- 
cer,  163  Cal.  317,  320,  125  Pac.  847.  Hold- 
ing as  we  do  that  the  Kagan  claimants  were 
properly  found  not  to  be  of  kin  to  the  de- 
ceased, many  of  the  questions  raised  by  ap- 
pellants become  immaterial,  for  If  they  are 
not  ^titled  to  inherit  they  are  not  interested 
in  the  other  questions  involved  in  the  decree 
and  cannot  be  heard  to  urge  error  in  the 
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decree  In  favor  of  other  claimants  or  the  evi- 
dence in  support  thereof.  Blythe  v.  Ayrea, 
102  Cal.  254.  257,  258,  36  Pac.  522;  Estate 
of  Walker,  148  Ca!.  162,  166.  82  Pac.  HO; 
Estate  of  Fleming.  162  Cal.  530,  123  Pac.  284. 

[6]  This  consideration  disposes  of  all 
claims  of  error  based  on  the  very  strong 
presumption  that  decedent  did  leave  heirs. 
People  V.  Hoach,  76  Cal.  294,  297,  18  Pac. 
407;  State  v.  Miller,  149  Cal.  209,  211,  85 
Pac.  609.  There  was  no  presumption  of  law 
that  appellants  were  such  heirs.  The  pre- 
sumption Is  merely  a  recognition  of  the  "or- 
dinary course  of  nature."  Section  1963, 
subd.  28,  Code  Gtv.  Proc.  For  the  same  rea- 
son It  Is  unnecessary  to  consider  the  effect 
of  this  presumption  upon  the  interpretation 
of  section  1313,  Civil  Code,  supra.  This  con- 
sidwatlon  also  disposes  of  the  point  that  the 
complaint  of  the  Hebrew  Home  was  improp- 
erly brought  In  Its  individual  capacity  and 
not  as  trustee,  knd  also  of  the  claims  that 
the  decree  In  faror  of  the  Home  was  not  in 
accordance  with  the  will,  as  appellants,  it 
not  heirs,  are  not  entitled  to  complain  of 
such  error,  of  any  was  committed. 

[1, 7]  An;>eUanta  rely  upon  some  of  the 
declarations  of  the  deceased  <H)ncerning  his 
family,  such  as  the  declaration  that  he  was 
a  son  of  Solomon  Ellas  Friedman  of  Mltau, 
Russia,  contained  in  his  will,  and  his  na- 
meroua  declarations  concerning  his  relation- 
ship to  his  brothers,  David,  Henry,  and  Na- 
thaniel ;  that  he  had  a  sister  named  Esther, 
who  had  four  children,  Morris,  Helena,  Da- 
vid, and  Rosetta  Gottleib;  but  appellants 
object  to  the  admlsstblUty  of  statements 
made  by  the  deceased  after  the  death  of  his 
brother  Nathaniel  (the  other  relatives  Just 
mentioned  having  theretofore  died)  that  he 
had  no  relatives.  The  basis  of  such  objec- 
tion Is  that,  until  it  is  shown  that  the  de- 
ceased was  a  member  of  the  family  of  the 
Kagan  claimants,  his  declarations  In  that 
regard  are  Inadmissible,  and  that,  where  the 
declaration  itself  is  offered  for  the  purpose 
of  showing  that  there  was  no  such  relation- 
ship It  is  inadmissible.  It  would  seem  ab- 
surd for  the  appellants,  claiming  that  the 
decedent  Is  a  member  of  their  family,  to  ob- 
ject to  bis  declarations  on  the  ground  that 
they  are  Inadmissible  because  be  w&s  not  a 
member  of  the  family,  were  It  not  for  the 
fact  that  such  contention  finds  support  In 
Estate  of  James,  124  Cal.  653,  57  Pac.  578, 
1008,  wherein  It  was  held  that  the  declara- 
tion of  the  deceased  that  he  was  a  wldow« 
was  InadmlsilUe  against  ft  woman  who 
claimed  that  she  was  his  widow.  Section 
1870,  sobd.  4,  of  the  Code  of  Civil  Procedure 
of  tbSM  state,  ivoTldes  that  "the  act  or  dec- 
laration, Terbal  or  written,  of  a  deceased 
person  In  respect  to  the  relationship,  birth, 
marriage,  or  death  of  any  person  related  by 
blood  or  marriage  to  such  deceased  person" 
may  be  glv^n  In  evidence;  The  other  declara- 


tions of  the  decedent  that  he  had  no  surviv- 
ing relative,  that  all  his  relatives  were  gone, 
that  he  had  no  one  left,  were  In  effect  dec- 
larations that  each  and  every  member  of  his 
family,  to  whom  he  was  "related  by  blood  or 
marriage,  was  dead"  and  were  admissible 
for  that  reason.  See  Estate  of  Hartmnn,  157 
Cal.  206.  107  Pnc.  105,  36  L.  R.  A.  (N.  S.)  530, 
21  Ann.  Cas.  1302.  on  general  subject.  The  fact 
that  the  effect  of  this  testimony  would  be  to 
rebut  evidence  tending  to  show  that  the  Ka- 
gan clalmiints  were  "relatives  by  blood  or 
marriage"  does  not  affect  Its  admissibility. 
They  were  declarations  concerning  the  mem- 
bers of  his  family.  The  fact  that  they  were 
erroneous,  if  It  be  a  fact,  would  not  affect 
their  admissibility,  but  only  their  weight. 
As  to  the  declarations  being  ante  litem  mo- 
tarn,  it  will  be  observed  that  the  declarations 
covered  a  period  from  1895  on.  We  think  the 
dec'laratlon  In  the  will  was  not  of  that  class. 
But  even  If  It  were,  no  objection  was  ottered 
to  Its  admlBsloD  in  evidence.  See  1  Whar- 
ton on  Eivldence,  SS  193,  21S;  Ghamberlayne's 
Best  on  Evidence  (3d  Am.  Ed.)  p.  458a. 

[I]  The  appellants  complain  that  the  ex- 
ecutors actively  participated  in  the  trial, 
offered  evidence,  and  objected  to  testlmofiy 
offered  by  others.  They  were  parties  to  the 
proceeding  (section  1664,  Code  Civ.  Proc.), 
and,  while  we  hare  held  (Estate  of  Fried- 
man, 168  Pac.  21)  that  they  had  no  duties  to 
perform  as  executors  for  or  against  any  of 
the  claimants  in  the  proceeding,  it  does  not 
follow  that  their  participation  was  so  far 
erroneous  or  prejudicial  as  to  authorize  the 
reversal  of  the  Judgment.  That  question 
would  depend  upon  the  evidence  produced  by 
them  and  objected  to  by  them.  From  an  ex- 
amination of  the  case  we  are  satisfied  that 
the  Kagan  claimants  were  in  no  wise  prej- 
udiced by  such  conduct  of  the  executors. 
The  appellants  have  no  Just  cause  of  com- 
plaint that  witnesses  were  introduced  by  the 
executors  If  their  testimony  was  relevant 
and  competent,  and  if  they  in  effect  acted, 
as  it  Is  claimed,  as  attorneys  for  the  Hebrew 
Home,  appellants  are  no  more  affected  prej- 
udicially than  they  would  have  been  had  the 
Hebrew  Home  employed  them. 

[I]  It  Is  urged  that  the  Hebrew  Home,  act- 
ing as  plaintiffs,  having  introduced  the  wUI 
and  Its  probate,  only  should  have  been  non- 
suited* for  ft  failure  to  prove  tliat  decedent 
left  no  h^rs,  and  hence  a  failure  to  esta(>> 
llsb  their  right  to  the  entire  residue.  There 
are  several  answers  to  that  proposition.  As 
has  been  said,  unless  appellants  establish 
their  claim  of  heirship,  they  are  not  ag- 
grieved by  the  ruling  of  the  oourtf  ott  the 
claims  of  others.  Anpellants  were,  In  effect, 
plalnUtft,  so  far  as  their  own  claims  were 
concerned.  They  were  not  injured  because 
some  other  claimant  failed.  It  may  also  be 
said  that  the  Hebrew  Home  was  a  benefld- 
ary  under  the  will  to  property  over  and 
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above  the  two-tbfrds  claimed  by  the  heirs, 
and  that  therefore,  If  for  no  other  reason, 
the  motion  for  nonsuit  shonld  have  been  de- 
nied. The  only  real  effect  of  the  denial  of 
the  jiootion  was  to  regulate  the  order  of  pro- 
cedure, which  was  within  the  discretion  of 
the  court    Section  607,  Code  Civ.  Proc. 

[16]  Hie  witness  Cbole  Basche  Bosen  hav- 
ing testified  by  deposidon  In  1903.  a  motion 
was  made  to  suppress  the  deposition  upon 
the  ground  that  It  had  not  been  fairly  taken, 
and  the  d^waltlooB  of  those  present  at  the 
taking  of  the  deposition  of  1903.  including 
the  interpreter,  the  commissioner,  a  nephew 
of  the  witness,  Dr.  Ooldberg,  and  the  wit- 
ness herself,  were  taken  In  190S  and  were 
read  In  evidence  at  the  trial  on  the  motion 
to  Buppress,  which  motion  was  draied.  Coun- 
sel discuss  at  considerablfl  length  the  ques- 
tion of  whether  or  not  tiiese  depositions  can 
pnvaly  be  con^dered  by  this  court  and 
were  inropwly  b^re  the  trial  court  upon  the 
queatliHi  oi  beirsblp,  or  whether  th^r  pn^jer 
conslderat]<»i  was  conflned  to  the  admissi- 
MUty  of  the  deposition.  We  do  not  think 
the  court  was  bound  to  Ignore  these  deposi- 
tions In  weighing  the  value  of  the  de^sl- 
ti<m  of  1908.  TbB  proof  may  not  have  beoi 
sufficient  to  have  «r^uded  the  deposition,  but 
nevwtheless  might  seriously  affect  the 
weight  of  that  deposition. 

The  court  was  entitled  to  take  these  depo- 
sitions into  consideration  for  that  purpose. 
The  drcomstanees  under  vhlCh  testimony  is 

ven  always  affect  its  weight  If  a  witness 
testifying  before  the  court  is  being  assisted 
in  giving  names  and  dates,  there  being  a 
great  number  of  each,  such  t&ct  would  be 
considered  In  tlie  determination  of  the  value 
to  be  given  to  the  evidence,  and  If  this  con- 
dition Is  disclosed  in  any  proper  manner, 
where  the  witness  has  been  examined  outside 
the  presence  of  the  court,  we  see  no  reason 
why  It  Is  not  equally  to  be  considered.  We 
are  satisfied  therefore  that  these  depositions 
were  properly  before  the  trial  court  In  de- 
termining the  appellants'  claims.  From  the 
record  we  do  not  know,  however,  whether 
or  not  the  trial  court  considered  them  In 
reaching  a  conclusion  and  we  do  not  And  It 
necessary  to  do  so.  A  comparison  of  these 
two  depositions,  however,  is  very  persuasive 
of  what  seems  almost  self-evident  without 
It,  that  the  witness  had  some  assistance,  el- 
ther  in  or  out  of  court,  In  giving  names  and 
dates,  as  the  Interpreter  testifies. 

[11,12]  Section  1864  of  the  Code  of  Civil 
Procedure  provides  tiiat: 

"In  all  estates  now  being  administered  or  that 
may  hereafter  be  administered,  any  person 
daimlni;  to  be  heir  to  the  deceased,  or  entitled 
to  distribatioD  in  wliole  or  In  part  of  said  es- 
tate, may,  at  anv  time  after  the  expiration  of 
one  year  from  the  issuing  of  letters  testamen- 
tary or  of  administration  upon  sueb  estate,  file 
a  petition,"  etc. 

It  is  claimed  that  the  trial  court  was  with- 
out jorlsdlctim  to  bear  and  determine  the 

mp.-io 


claims  of  the  parties  to  this  proceeding  for 
the  reason  that  the  notice  of  the  hearing  of 
the  proof  of  the  will  was  defectively  pub- 
lished, in  that  It  was  not  published  on  Sun- 
days during  the  period  of  publication;  the 
publication  being  In  a  dally  paper.  An  order 
admitting  the  will  to  probate  was  made  and 
letters  testamentary  were  in  fact  issued, 
and  we  do  not  think  the  question  as  to  wheth- 
er or  not  such  letters  were  properly  Issued  la 
a  jurisdictional  question  In  this  proceeding, 
but  ap£>ellant8  are  In  no  condition  to  raise 
this  question  for  two  reasons:  First,  the 
Hebrew  Home,  acting  as  plalntUE,  alleged 
that  the  order  admitting  the  will  to  probate 
was  duly  given  and  made  and  that  letters 
testamentary  were  issued,  and  the  appelUutts 
did  not  In  thcdr  pleadings  deny  that  allega- 
tion; second,  they  appeared  and  submitted 
to  the  Jurisdiction  of  the  court  and  attonpted 
to  establish  in  the  lower  court,  as  they  do 
here,  their  dalms  of  heirdiip.  Under  mch 
circumstances  they  waived  all  objections  to 
the  Jurisdiction  of  the  trial  court 

[13-1i]  Appellants  gave  notice  of  intention 
to  move  for  a  new  trial,  alleging  as  one  of 
the  grounds  of  sadh  motion  irregularity  in 
the  proceedings  of  the  court  by  which  tbe  ap- 
pellants were  prevented-  from  having  a  fair 
trial  <Bectlon  6B7,  subd.  1,  Code  Olv.  Proc.), 
and  on  July  3, 1913,  served  affidavits  in  sup- 
port of  such  claim,  for  use  upon  the  motion. 
Appellants  subsequently,  before  the  hearing 
of  the  motion  for  a  new  trial,  made  a  motion 
under  the  provisiona  of  section  170,  subd.  4, 
Code  of  Civil  Procedure,  on  tbe  ground  of 
alleged  Uas  and  prejudice,  to  prevent  the 
judge  from  hearing  the  motion  for  a  new 
trial.  Tpon  this  motion,  the  affidavits  served 
July  3,  1913,  and  supplementary  affidavits, 
were  ofTered  by  appellants,  counter  affidavits 
were  filed,  Including  one  by  the  Judge  de- 
nying any  bias  or  prejudice,  and  the  motlou 
was  denied.  An  appeal  was  taken  from  the 
order  and  the  order  was  affirmed  by  this 
court.  Estate  of  Friedman,  171  Cal.  431, 153 
Pac.  918.  Beference  to  the  opinion  upon  that 
appeal  Is  made  for  a  discussion  of  the  show- 
ing mode  by  said  affidavits.   We  there  said: 

"  •  •  •  The  foundationB  of  the  charge  itself 
are  so  unsubstantial  that  it  would  have  been  a 
failure  of  duty  on  the  part  of  the  Judge  to  have 
made  any  other  order.  ♦  •  •  *' 

Mr.  Justice  Sbav,  In  his  concurring  opin- 
ion, said:  "The  charge  of  Uaa  and  prejudice 
scarcely  deserves  aertous  consideration,  even 
if  there  were  no  denial."  While  that  appeal 
was  pending,  the  motion  for  new  trial  came 
on  for  hearing,  and  upon  such  motion  the 
same  affidavits  presented  by  appellants  upon 
the  previous  motion  were  offered  in  supiwrt 
of  the  charge  of  Irregularity  In  the  proceed- 
ings of  the  court;  but  the  counter  affidavit 
of  the  judge  himself  was  not  again  offered 
In  evidence.  Appellants  claim  that.  In  re- 
viewing the  order  denying  tbe  motlou  for 
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new  trial,  tbe  record  Is  thus  different  from 
that  Involved  upon  the  previous  appeal  from 
the  order  denying  the  motion  under  section 
170,  subd.  4,  Code  of  Civil  Procedure,  and 
that  tbe  failure  of  the  Judge  to  file  another 
affidavit  denying  bias  and  prejudice,  or  of 
the  attorneys  to  offer  the  one  already  on  file, 
requires  a  reversal  of  the  order  denying  a 
new  trial.  While  it  is  true  that  the  course 
of  conduct  alleged  In  the  affidavits  used  on 
the  first  motion  could  also  be  used  as  evi- 
dence of  Irregularities,  the  question  of  bias 
or  prejudice  cannot  be  raised  in  this  way. 
Bias  or  prejudice  is  not  an  irregularity.  It 
is  a  conditloD  of  mind.  Tbe  statute  provides 
the  method  by  which  that  coudltioD  may  be 
taken  advantage  of.  Section  170,  subd.  4, 
Code  Civ.  Proe.  It  Is  true  that  on  an  ap- 
peal from  an  order  on  motion  for  new  trial 
this  court  can  review  the  propriety  of  an 
order  denying  tbe  motion  for  a  change  of 
Judges  (Keating  t.  Keating,  169  Gal.  751,  147 
Pac.  974),  or  It  can  be  reviewed  on  direct 
appeal  (Estate  of  Friedman,  171  Cal.  431, 
153  Pac.  918,  supra).  On  a  motion  for  a  new 
trial,  upon  the  ground  of  Irregularities  in 
the  proceedings  of  the  court,  we  are  dealing 
with  those  Irregularities,  and  It  is  immaterial 
whettier  they  result  from  Mas  and  prejudice 
or  not.  Hence  it  was  unnecessary  for  the 
Judge  to  file  a  counter  affidavit  denying  Mas 
and  prejudice  upon  the  hearing  of  the  motion 
for  new  trial.  Upon  the  question  as  to 
whether  or  not  the  affidavits  of  appellants 
show  any  irregularities  Id  the  conduct  of  the 
court,  we  hold  that  they  do  not,  and  find 
it  unnecessary  to  add  anything  to  the  discus- 
sion on  that  subject  In  the  opinion  above  re- 
ferred to.  Estate  of  Friedman,  171  Cal.  431, 
1S3  Pac.  918. 

[II]  Appellants  complain  of  the  failure  to 
And  upon  the  second  claim  of  heirship,  by 
which  it  Is  sought  to  establish  their  rela- 
tionship to  the  deceased  In  the  sixth  and 
seventh  degrees,  by  reason  of  their  being 
descendants  from  the  great-grandfather  of 
the  deceased.  The  ultimate  fact  In  issue  be- 
tween the  parties  in  this  case  is  as  to  wheth- 
er or  not  they  were  related  to  the  deceased, 
and,  if  so,  their  degree  of  kinship.  The  find- 
ing that  they  are  not  related  to  the  deceased 
In  any  degree  is  a  finding  of  this  ultimate 
fact  and  renders  unnecessary  findings  in  de- 
tail upon  the  claim  of  relationship  set  up 
by  the  appellants. 

We  find  DO  merit  In  tbe  other  claims  of 
irregularities. 

There  are  no  other  matters  tn  the  record 
meriting  discussion. 

Judgment  affirmed. 

We  concur:  ANQELLOTTI,  O.  J. ;  SLOSS, 
J.;  HIQLVIN.  J.;  SHAW,  J.;  BICHARDS, 
Judge  pro  tern.;  VICTTOB  E.  SHAW.  Judge 

pro  tern. 


CALIFORNIA  GAS  A  ELECTRIC  CORP.  tt 
aL  V.  UNION  TRUST  CO.  OF  SAN 
FRANCISCO.    (S.  F.  76ia) 

(Supreme  Court  of  GaUfomia.  April  1,  1Q18.) 

1.  COKPOBATIOHB  4=:»486— MOBTGAQK— SlNK- 
IMG  B^ND. 

The  unifying  and  refunding  mortgage  of 
a  gas  and  electric  company  subject  to  earlier 
"underlyiog"  mortgages  provided  that  the  mort* 
gagoT  should  maintain  a  sinking  fund  to  be 
specially  applied  to  the  purchase,  redemption, 
and  pajment  of  the  underlying  bonds,  and  for 
8i.ch  purpose  should  pay  to  the  trustee  a  certain 
aum  annually,  reserving  "the  right  to  deduct 
from  any  such  annual  payment  to  be  made  by 
it  on  account  of  the  smking  fund  herein  pro- 
vided all  Bums  paid  by  it  during  the  year  next 
preceding  the  date  when  such  sinking  fund 
payment  is  payable  on  account  of  tbe  sinking 
funds  required  to  be  created  and  maintained  nn* 
der  the  respective  mortgages  securing  the  pay- 
meat  of  the  underlying  bonds."  One  of  the 
underlying  mortgages  required  the  mortgagor 
therein  to  call  in  each  year  or  to  provide  the 
trustee  with  funds  to  purchase  20  of  the  bonds 
secured  thereby,  payment  to  be  made  either  by 
calling  the  bonds  wanted  and  paying  for  them  a 
3  per  cent,  premium  plus  accrued  interest  or  by 
advertising  for  and  buying  tbe  proper  quota  of 
bonds  at  a  sum  not  to  exceed  103  per  cent. 
Held,  that  the  amounts  paid  by  the  mortgagor 
for  the  purchase  and  cancellation  of  the  bonds 
under  the  provisions  of  the  underlying  mortgage 
could  not  be  applied  in  reduction  of  the  sum  to 
be  paid  into  the  Binblng  fund  of  tbe  refunding 
mortgage,  since  the  provisions  therein  referred 
to  sinkmjc  funds  so  called,  and  in  terms  required 
to  be  maintained. 

2.  COBPOBATIONS  «S»486—MOBTOAOE— SINK- 
ING Fund. 

Interest  paid  by  the  mortgagor  under  such 
refunding  mortgage  to  the  trustee  pursuant  to 
a  provision  in  the  underlying  mortgages  allow- 
ing him  to  apply  money  in  the  sinking  fund 
thereunder  to  the  redemption  of  bonds  secured 
thereby,  "but  that  bonds  so  acquired  should 
be  deemed  to  be  outstanding  and  continue  to 
bear  interest,"  which  interest  was  to  become 
part  of  the  einkiug  fund,  could  not  be  applied 
as  credits  on  the  payment  into  the  sinking  tuod 
in  the  refunding  morteage;  the  obligation  to 
pay  interest  on  underlying  bonds  being  specially 
provided  for  therein. 

3.  CoBPOBATions  «s3»48&—UoBTGAOEB— Sink- 
ing B*USD. 

Interest  paid  by  the  mortgagor  on  the  bonds 
of  corporations,  the  obligations  of  which  it  had 
asRumed  subsequent  to  the  execution  of  such 
refunding  mortgage,  could  not  be  credited  in 
reduction  of  the  payments  on  account  of  tbe 
sinking  fund  in  the  refunding  mortgage,  not- 
withstanding the  trustee  in  the  underlying  mort- 
gages had  invested  part  of  the  sinking  fund  in 
such  bonds;  such  payments  being  made  In  pur- 
suance of  the  mortgagor's  independent  obuga- 
tion. 

4.  CoBPOBATioss  «=»486—MoBTQAOEa— Sink- 
ing Fund. 

Profits  realized  by  the  trustee  under  such 
refunding  mortgage  arising  from  the  redemption 
by  the  mortgagor  at  more  than  par  and  accrued 
interest  of  bonds  held  under  the  sinking  funds 
of  the  underlying  mortgages  could  not  be  credit- 
ed as  payments  on  account  of  the  sinking  fund 
under  the  refunding  mortgage,  such  bonds  not 
being  underlying  bonds,  and  the  redemption 
thereof  not  being  made  under  the  provisions  of 
the  refunding  mortgage. 


«3>Por  otlMr  easM  see  same  tepio  and  KBT>KUKBBB  la  all  Kcr-Numbttrvd  DigaaU  aad  ladeza 
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In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  James 
M.  Seawell,  Judge. 

Salt  by  the  California  Gas  &  Electric  Cor- 
poration and  another  against  the  TTnlon 
Trust  Company  of  San  Frandsco.  From  aq 
adverse  decree,  plaintiffs  appeal.  Affirmed. 

Wm.  B.  Bosley,  of  San  Francisco,  for  ap- 
pellants. Heller,  Powers  &  Ebrman,  of  San 
Francisco  (James  L.  Roblson,  of  San  Frands- 
co, ot  counsel),  for  respondemt. 

MELVIN,  J.  Plalntlfls  sued  under  the  pro- 
Tlsiona  of  section  1050,  Code  of  Civil  Proce- 
dure, to  obtain  a  decree  determining  certain 
adverse  claims  made  by  defendant  as  trustee 
so  created  by  the  provisions  of  a  certain 
"unifying  and  refunding  mortgage."  Dissat- 
isfied vith  the  amount  of  the  defendant's 
recovery  under  the  terms  of  the  judgmwt, 
plaintiffs  appeal,  asking  for  a  modification  of 
the  said  judgment  The  appeal  Is  upon  the 
judgment  roll  alone,  and  all  of  the  questions 
Involved  In  the  controversy  pertain  to  and 
Involve  an  Interpretation  of  the  "sinking 
fund"  provisions  of  the  "unifying  and  refund- 
ing mortgage." 

In  190S  California  Gas  &  Electric  Corpora- 
tion executed  to  defendant  as  trustee  its 
"unifying  and  refunding  mortgage"  support- 
ing a  bcmd  Issue  of  $45,000,000.  This  mort- 
gage was  subordinate  to  and  subject  to  the 
lien  of  a  prior  mortgage  executed  by  the  Cal- 
ifornia Gas  ft  Electric  Corporation  and  17 
other  earli«  mortgt^ea  given  respectively 
by  predecessors  In  estate  of  the  California 
Gas  A  Electric  Corporation  to  secure  the  pay- 
ment of  bonds,  the  face  value  of  wfalcli  out- 
standing and  unmatured  then  amounted  to 
more  than  $30,000,000.  In  the  brl^  these 
prior  mortgages  and  bonds  are  respectively 
designated  by  the  adjecttve  *^nderlylng," 
and  ^e  diall  employ  that  term  In  this  opin- 
ion. 

In  section  1  of  article  9  of  the  unl^ng  and 
refunding  mortgage  the  California  Gas  & 
Electric  Corporation  agrees,  among  other 
things: 

That  it  "will  create  and  maintain  a  sinking 
fund,  to  be  specially  applied  to  the  purchase, 
redemption,  and  payment  of  the  acderlying 
bonds  and  of  the  bonds  issued  under  this  In- 
denture on  or  before  their  maturity,  and  for 
that  purpose  will  pay  to  the  trustee  on  the  1st 
day  of  November,  1012,  and  on  the  same  day 
in  each  and  every  year  thereafter  to  and  in- 
cluding 1910,  the  sun)  of  $450,000." 

There  Is,  however,  the  following  proviso  In 
article  9,  most  Important  in  view  of  the  fact 
that  bll  of  the  questions  involved  in  this  lit- 
igation arise  from  disagreements  as  to  Its 
proper  Interpretation : 

"The  California  Corporation  shall  have  the 
right  to  deduct  from  any  such  annual  payment 
to  be  made  by  it  on  account  of  the  einking  fund 
herein  provided  all  sums  paid  by  it  during  the 
year  next  preceding  tbe  date  when  such  sink- 
ing fund  payment  is  payable,  on  account  of  the 
sinking  funds  required  to  be  created  and  main- 
tained  under  the  respective  mortgages  securing 


the  payment  of  tbe  underlying  bonds,  upon  filing 
with  the  trustee  satisfactory  receipts  or  other 
evidence  showing  the  making  of  such  payments." 

The  unifying  and  refunding  mortgage  also 
contained  a  separate  and  distinct  covenant 
that  the  Callftnnla  Oas  &  EHectrlc  Corpora- 
tion would  pay  aU  tmderlylng  bonds  and  the 
Interest  tiiereon. 

At  the  time  of  the  execution  ct  the  unify- 
ing and  refunding  mortgage  there  were  eight 
of  the  underlying  mortgages  contalnli^  ex- 
plicit and  undoubted  requirements  for  the 
creation  and  malntmance  of  sinking  funds. 
Of  these  eight,  two  have  been  satisfied  and 
released.  Two  of  the  remaining  six  mortga- 
ges containing  unequivocal  provisions  for 
sinking  funds  were  so  treated  with  reference 
thereto  that  no  controversy  arises  over  them. 
In  each  of  the  four  remaining  underlying 
mortgages  were  provisions  by  which  the 
mertgAgOT  covenanted  that  it  wonld  make 
an  annual  payment  of  a  spedfled  amount 
Into  a  sinking  fond;  that  money  tu  this 
fund  might  be  applied  by  the  trustee  to  the 
redemption  of  bonds  secured  by  the  mortgage; 
that  bonds  so  acquired  should  be  deemed  to 
be  outstanding  and  continue  to  bear  Interest ; 
that  such  interest  should  become  part  of  the 
sinking  fund ;  that  the  trustee  mt^t,  np(m 
certain  conditions,  invest  tbe  sinking  funds 
In  securities  other  than  those  covered  by  the 
mortgage ;  and  that  the  Income  derived  from 
sach  investments  in  outside  securities  should 
become  a  part  of  the  sinking  fund. 

The  first  mortgt^  of  the  Sacramento  Elec- 
tric Gas  &  Railway  Company  (raie  of  the  un- 
derlying mortgages)  contained  a  provision 
that  required  the  mortgagor  during  a  period 
ot  years,  including  that  covered  by  the  con- 
troversy herein,  to  call  In  eadi  year  or  to 
provide  the  trustee  with  funds  to  pur<Aase 
20  of  the  bonds  of  tbe  par  value  of  $1,000 
each.  These  were  to  be  Immediately  cancel- 
ed. One  of  the  controversies  here  Involved 
Is  tbe  assertion  of  appellants  and  the  dental 
of  respondent  that  this  provision  really 
amounted  to  a  requirement  for  the  creation 
and  maintenance  of  a  sinking  fund.  None  of 
the  other  underlying  mortgages  contains  any 
provision  for  a  sinking  fund.  The  trustee 
named  In  all  of  the  underlyii^  mortgages 
with  which  we  are  ctmcerned  here  was  the 
Mercantile  Trust  Company  of  San  Fran- 
cisco. 

On  or  about  January  28,  1908,  California 
Gas  &  Electric  Corporation  conveyed  to  Its 
coplalntlff  herein,  Pacific  Gas  4  Electric  Com- 
pany, all  of  its  property,  and  the  latter  as- 
sumed all  of  the  former's  obligations.  Here- 
after In  this  opinion  we  shall  refer  to  the 
latter  corporation  as  "Pacific  Company," 
and  will  omit  the  qnalificatlon,  understood  in 
each  instance,  that  it  was  acting  as  succes- 
sor of  Its  grantor. 

This  litigation  la  confined  to  transactions 
during  the  two  years  from  November  1, 1911, 
to  October  31,  1913.  During  each  of  these 
years  the  Pacific  Company  paid  $450,000  to 
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d^endant  under  the  terms  of  its  trust,  and 
tbls  action  was  for  credits  against  said  pay- 
ments on  account  of  alleged  payments  Into 
sinking  funds  of  trustees  administering  un- 
derlying mortgages.  During  the  first  of  these 
years  the  Pacific  Company  paid  large  sums 
as  Interest  on  underlying  hoods  to  the  Mer- 
cantile Trust  Company,  including  $79,515 
interest  upon  bonds  held  in  the  sinking  funds 
created  pursuant  to  four  of  the  mortgages 
which  we  hare  described  abo7e.  And  In  the 
following  year  the  amount  of  interest  paid 
by  the  Padflc  Company  on  bonds  held  In 
these  sinking  funds  was  $87.0^  It  is  as- 
serted by  the  Pacific  Ctunpany  and  denied  by 
respuDdeot  that  these  were  payments  "on 
account  of  sinkii^  funds."  Bespondent  in- 
sists that  they  were  mere  i>ayments  of  int«^ 
est  under  tliat  part  of  the  unifying  and  re* 
funding  mortgage  requiring  the  Pacific  Oom- 
pany's  predecessor  to  pay  Interest  on  all 
bonds  included  within  the  purview  oS  the 
underlying  mortgages.  During  each  of  aald 
years  the  Pacific  Company  paid  120,000  to 
the  trustee,  UercanUIe  Trust  CkHnpany,  lot 
the  redmiptlou  and  cancellation  of  b<md3 
of  the  Sacramoito  Electric  Oas  A  BaUway 
Company.  It  is  asserted  by  affiants  and 
dwied  by  respondoit  that  tbese  were  like- 
wise pajmenta  "on  account  of  a  ^^nWFig 
fund." 

Another  point  of  dispute  arose  as  fifllows: 
After  the  execution  of  the  unifying  and  re- 
funding morte^ge  the  Padflc  Company  ac- 
quired and  assumed  all  the  obUgatlona  of 
four  other  cwnpanles — San  FrandBco  Oas 
ft  Electric  Cwnpany,  Padflc  Gas  Improve- 
mmt  Company,  Mutual  Electric  C(»npany, 
and  Suburban  Light  &  Power  Company. 
Th«e  four  corporations  had  executed  mort- 
ga^s,  and  the  trustee  of  enne  other  under- 
lying mortgages  bad  Invested  part  of  their 
irinking  funds  In  some  of  the  bonds  secured 
by  the  four  mortgages.  In  paying  the  Inter- 
est on  the  bonds  of  Its  acquired  corporations 
Oie  Padflc  Company  expended  $8,842.50  the 
first  year  and  $12,277.S0  the  second  year  In 
Interest  on  bonds  thus  held  in  sinking  funds 
provided  for  in  underlying  mortgages.  These 
sums  were  claimed  as  a  credit  "on  account 
of  the  sinking  funds"  required  to  bo  created 
and  maintained  In  accordance  with  the  un- 
derlying mortgages,  but  the  respondent  suc- 
cessfully maintained  in  the  court  below  the 
proposition  that  the  Pacific  Company  paid 
this  interest  solely  in  compliance  with  Its 
later  Independent  contract;  that  the  trans- 
action could  have  no  possible  connection 
with  the  unifying  and  refunding  mortgage; 
and  that  no  part  was  payment  on  account  of 
the  sinking  funds  of  any  of  the  underlying 
mortgages  merely  because  some  of  the  bonds 
of  these  newly  acquired  corporations  liad 
been  taken  Into  those  sinking  funds  by  way 
of  investment. 

During  the  year  1913  the  Mercantile  Trust 
Company  held  in  tlie  sinking  funds  of  two 
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of  the  underlying  mortgage  certain  bonds 
of  the  San  Francisco  Oas  it  Electric  Com- 
pany, one  of  the  four  newly  acquired  cor- 
iraratlons,  said  bonds  having  been  purchased 
at  a  price  below  par.  The  Padflc  Company, 
which  had  become  liable  for  the  full  amount 
of  these  bonds  and  luteroBt,  redeemed  them 
at  a  premium,  paying  the  accrued  interest 
also.  In  this  way  the  trustee  made  a  proflt 
of  $3,295JX>  for  the  ffinidne  funds,  and  ap* 
[tellantB  assert  that  they  have  a  rl^t  to  a 
credit  ot  thia  sum  account  of"  payments 
for  the  sinking  fonds  of  the  nnderlyii^  mort- 
gages. In  this  contention  they  were  also  un- 
successful in  the  court  below. 

[1  ]  Counsd  for  the  Padflc  Company,  wldi 
admirable  condfl»ie»,  has  reduced  the  mat- 
ters at  Issue  to  four  questions  or  propositions, 
and  we  wiU  follow  his  arrangement  In  dis- 
cussing the  law  which  we  deem  applicable 
to  the  iHnblems  iUTOlved  in  this  appeal.  The 
first  of  these  questions  Is  substantially  as 
follows:  Doea  article  11  of  the  first  mort- 
gage of  the  Sacramento  Electric  Gas  ft  Ball- 
way  Company,  quoted  In  full  in  Uie  findings, 
when  given  its  true  legal  meaning,  require 
the  mortgagor  to  create  and  maintain  a  sink- 
ing fund?  It  is  asserted  that,  if  this  ques- 
tion be  answered  in  the  aflinnative,  such  re- 
ply will  compel  a  deduction  from  the  umount 
found  due  to  the  respondent  of  the  $40,000 
paid  during  the  two  years  for  purchase  and 
cancellation  of  bonds  ot  the  Sacramento  Com- 
pany. 

Without  quoting  at  length  from  said  arti- 
cle 11,  it  Is  sufficient  to  say  that  under  It  the 
electric  company  was  required  under  a  sched- 
ule covering  many  years  to  cause  certain 
varying  numbers  of  txinds  to  be  paid  off  and 
canceled  yearly  by  one  of  two  methods— 
either  by  calling  the  bonds  wanted  and  pay- 
log  for  them  103  i>er  cent.  <that  Is  to  say,  a 
3  per  cent,  premium),  plus  accrued  Interest, 
or  by  advertising  for  and  buying  the  proper 
quota  of  bonds  at  a  sum  not  to  exceed  103 
per  cent  This,  says  counsel  for  appellants, 
amounts  to  a  requirement  that  the  mortgagor 
create  and  maintain  a  sinking  fund.  It  ta 
contended  that  the  term  "sinking  fund"  ap- 
plies to  any  fund  "created  for  extinguishing 
or  paying  a  funded  debt,"  dting  Chicago  ft 
Iowa  Railroad  Co.  v.  Pyne  (O.  C.)  30  Fed.  86 ; 
Ketctaum  v.  City  of  Buffalo  ft  Austlo,  14  N. 
Y.  356;  Bouvler's  Law  Dictionary.  While 
this  definition  is  rather  more  circumscribed 
than  the  ordinary  conception  of  the  scope  of 
the  expression  "sinking  fund,"  even  if  we 
adopt  it,  we  cannot  see  how  the  provision  for 
gradual  retirement  of  fixed  numbers  of  bonds 
paid  for,  not  from  a  separate  fund,  but  by 
stated  yearly  purdiases  made  from  the  gen- 
eral  assets  of  the  corporation,  amounts  to 
the  creation  and  maintenance  of  a  sinking 
fund.  The  very  Idea  of  a  **fund"  Involves  a 
concept  of  a  sum  of  money  maintained  in  ex- 
istence for  some  purpose — a  supply  hoarded 
and  kept  to  be  called  on  when  needed.  For 
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example,  we  saisibt  dte  tbe  definition  of  a 
"fund"  contained  In  the  Oentury  Dictionary 
and  quoted  by  respondent  as  follows: 

"A  stodE  or  Bccumalatioii  of  money  or  other 
forms  of  wealth  devoted  to  or  available  for 
some  purpose,  as  for  tbe  carrying  on  of  some 
baainesa  or  eaterprise,  or  for  the  support  and 
maintenance  of  an  iustitntion,  a  family  or  a 
perHou,  as  a  sinking  fund,  the  fuuda  of  a  bank 
mr  con»ration,  the  widows*  and  orphans'  fund," 
etc. 

But  we  need  not  enter  Into  a  lengthy  dis* 
cnsslon  of  tbe  shades  of  meaning  attributed 
by  various  lexicographers  to  tbe  words  "sink- 
ing fund,"  because  It  Is  clear  that  the  quali- 
fying language  of  section  1  of  article  9  of 
the  unifying  and  refunding  mortgage,  de- 
scribing the  sinking  funds  "to  be  created  and 
maintained  under  the  respective  mortgages 
securing  the  payment  of  the  underlying 
bonds,"  had  reference  to  sinking  funds  so 
called  in  the  said  mortgages  and  in  terms  re- 
quired to  be  maintained.  If  the  purchase  of 
so  many  bonds  a  year  during  given  years, 
reaulred  under  the  terma  of  the  mortgage  of 
the  electric  company,  may  be  called  a  "sink- 
ing fund,"  It  is  not  one  required  to  be  main- 
tained, because  as  soon  as  money  to  buy  the 
bonds  Is  appropriated  it  may  be  spent  at 
oDce.  There  is  no  provision  for  holding  the 
bonds  for  the  accumylatlon  of  interest  nor 
fOr  reselling  and  reinvesting  the  proceeds  by 
the  trustee.  Cancellation  Is  the  one  fate  for 
the  bonds  acquired,  and  cancellation  Is  not 
"maintaining"  a  fund.  The  learned  inAge  of 
tbe  superior  court  correctly  decided  that  ap- 
pellants were  not  entitled  to  credit  against 
their  trustee  for  the  $40,000  expended  In  tbe 
purchase  of  bonds  of  the  Sacramento  Elec- 
tric Gas  &  Railway  Company. 

[2]  The  next  point  In  controversy  is  In  sub- 
stantial etrect  as  f<^ows:  Are  appellants  en- 
titled, against  tbelr  payments  to  defendant 
of  $4SO.O00  annually,  to  credit  for  interest 
paid  Mercantile  Trust  Company  on  underly- 
ing bonds  held  In  sinking  funds  created  and 
maintained  in  obedience  to  the  jnrovlsions  of 
underlying  mortgages?  It  is  undisputed  that 
during  tbe  two  years  involved  herdn  pay- 
ments aggregating  $166,600  were  thus  made. 
It  is  the  belief  of  plalntlfTs  that  these  pay- 
ments should  not  be  considered  as  Interest  at 
all,  but  by  way  of  performance  of  the  obliga- 
tions created  by  the  sinking  funds  required 
to  be  maintained. 

In  this  connection  it  is  to  be  rranembered 
that  the  California  Gas  &  Electric  Corpora- 
tion bad  covenanted  to  pay  punctually  "or 
cause  to  be  paid  the  Interest  on  all  such  un- 
derlying bonds  not  acquired  and  deposited 
hereunder  as  and  yrbea  such  Interest  shall 
become  due  and  payable,  until  all  underlying 
bonds  shall  have  been  fully  paid  and  dls- 
cbarged  or  shall  have  been  acquired  and  de- 
posited hereunder."  This  language  Is  as  di- 
rect, emphatic  and  understandable  as  it  could 
weU  be  made.  Under  its  terms,  at  least,  the 
only  excuses  for  omitting  to  pay  Interest  on 
underlying  bonds  would  be  tAther  full  pay- 


ment and  discharge  or  acquisition  and  de- 
posit with  the  trustee.  This  covenant,  which 
Is  now  blndii^  upon  the  other  plaintiff,  makes 
no  provision  for  escaping  payments  of  Inter- 
est upon  bonds  held  In  sinking  funds  created 
because  of  the  terms  of  underlying  mort- 
gages, and  it  seems  highly  probable  that,  if 
the  parties  to  this  contract  had  intended  oth- 
er credits  for  interest  payments,  they  would 
have  expressed  such  intention  in  the  unify- 
ing and  refunding  mortgage  itsdf. 

The  immediate  predecessor  of  the  unifying 
and  refunding  mortgage  was  the  Galifornln 
Gas  &  Electric  Corporation's  general  and  col- 
lateral tmst  mortgage.  The  Mercantile  Trust 
Company  was  trustee  under  this  mortgage, 
and  occupied  a  similar  function  with  refer- 
ence to  the  mortgages  underlying  it.  This 
general  and  collateral  trust  mortgage  con- 
tained a  provision  requiring  the  California 
Gas  &  Electric  Corporation  to  pay  annually 
into  the  sinking  fund,  4^ring  the  years  here 
Involved,  $200,000.  This  fund  was  to  be  ap- 
plied by  the  trustee  (not  by  the  mortgagor) 
to  the  redemption  of  the  bonds  of  certain 
named  corporations.  The  trustee  was  "au- 
thorized to  apply  said  sinking  fund  to  the  re- 
demption of  said  bonds  and  to  make  the  nec- 
essary payments  out  of  said  sinking  fund." 
There  was  the  further  provision  in  the  gen- 
eral and  collateral  trust  mortgage  that: 

"All  moneys  in  said  sinking  fund  not  ao'osed 
shall  be  invited  by  said  Mercantile  Trust  Com- 
pany in  ttie  purchase  of  bonds  [of  the  apecified 
companies]  and  the  bonds  of  the  party  of  tbe 
firat  part  [California  Gas  &  Electric  Oorpora- 
tion]  issued  under  this  deed  of  tmst." 

Then  followed  the  sentence: 

"An  interest  or  other  Income  derived  under 
this  investment  shall  in  like  manner  be  invest- 
ed as  part  of  said  sinking  fund  in  accordance 

with  the  above  conditions." 

The  provision  regarding  the  status  of  the 
bonds.  Immediately  following  the  last  quota- 
tion, Is  as  follows: 

"All  bonds  so  purchased  and  aranired  by  said 

Mercantile  Trust  Company  of  San  Frandsco 
aa  provided  in  this  article,  together  with  the 
coupons  thereto  attached,  shall  continue  to  be 
negotiable,  and  said  bonds  shall  be  deemed 
outstanding  hereunder,  and  ehall  not  be  canc^- 
ed,  and  shall  continue  to  bear  intorest,  and  the 
Mercantile  Trust  Company  of  San  Francisco 
shall  collect  and  receive  the  proceeds  of  ^e 
coupons  paid  thereon  and  add  tbe  same  to  the 
sinking  fund,  and  said  bonds  shall  be  held  as 
existing  obligations  for  the  aecurity  of  tiie  out- 
standing bonds  thereby  secured." 

In  accordance  with  the  mandate  of  the 
above-quoted  provisions  the  trustee,  the  Mer- 
cantile Trust  Company,  as  the  court  duly 
found,  had  purchased  and  placed  in  its  sink- 
ing fund  a  part  of  the  bonds  issued  under 
the  same  mortgage  and  a  part  of  the  bond 
Issues  of  some  of  the  companies  mentioned  in 
the  general  and  collateral  tmst  mortgage. 

The  court  found  with  reference  to  the 
year  1911-12  (and  the  same  Is  true  except  as 
to  amount  for  the  following  year)  that  the 
Paci0c  Company  paid  to  the  Mercantile  Trust 
Company  "all  the  Interest  coup(»is  apper- 
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talnicg  to  SRid  uDcterlylng  bonds  which  be- 
came due  during  that  year,  Including  the 
coupons  appertaining  to  all  the  underlying 
bonds  held  in  said  sinking  funds  as  well  as 
all  the  coupons  appertaining  to  all  others  of 
said  outstanding  underlying  bonds."  As  re- 
spondent's counsel  in  their  brief  emphasize 
tiie  fact  to  be,  the  Paclflc  Company  did  not 
pay  the  trustee  specifically  the  interest  on 
the  underlying  b<Huls  held  In  the  sinking 
fund,  but  paid  the  said  trustee  all  the  cou- 
pon Interest  on  the  whole  outstanding  issue. 
That  such  payments  were  not,  as  to  any  part 
of  them,  "on  account  of  sinking  funds"  re- 
quired to  be  created  under  the  general  and 
collateral  trust  mortgage,  is,  we  think,  very 
clear.  In  virtually  all  «  the  mortgages  here- 
in involved  In  which  trust  funds  were  re- 
quired to  he  kept  up  there  were  the  two 
sources  of  income  to  the  trustee,  namely, 
direct  payments  of  money  Into  the  trust 
funds  and  the  Interest  on  the  purchased 
bonds.  That  these  two  sources  were  not  to 
be  mingled  by  any  sort  of  bookkeeping  which 
would  credit  the  mortgagor  as  having  paid 
for  one  purpose  when  In  reality  It  had  ex- 
pended the  money  for  the  other  Is  emphasized 
by  the  circumstance  that  the  trustee  was  giv- 
en great  latitude  not  only  In  the  investment, 
but  in  the  sale  of  securities  and  reinvestment 
of  the  proceeds.  It  was  expressly  provided 
that  the  purchased  bonds  should  "continue 
to  be  negotiable,"  should  be  "deepied  out- 
standing," should  "not  be  canceled,"  and  that 
they  should  "continue  to  bear  interest"  The 
trustee  was  required  to  collect  the  proceeds 
"of  the  coupons  paid  thereon"  and  "add  the 
same  to  the  sinking  fund."  And  such  bonds 
were  to  be  "held  as  existing  obligations  for 
the  security  of  the  outstanding  bonds."  The 
Intent  to  require  payment  of  interest  on 
bonds  held  In  the  sinking  fund,  as  Interest, 
and  not  as  part  of  the  other  money  payments 
directly  into  the  fund,  seems  to  us  very  clear 
from  the  whole  structure  of  the  sinking  fund 
requirement. 

And,  if  that  be  true .  of  the  California 
corporation's  own  bcmds,  it  Is  even  more  evi- 
dent in  the  case  of  the  bonds  of  the  oth^r 
corporations  held  in  the  sinking  fund  for  the 
g^ral  and  collateral  trust  mortgage.  Take, 
for  example,  the  bmAa  of  the  Valley  Counties 
Power  Con4)any.  The  Mercantile  Trust  Com- 
pany was  the  trustee  under  the  mortgage  of 
the  said  Valley  Counties  Power  Company.  It 
had  been  administrating  the  office  of  such 
trustee  when  the  general  and  collateral  trust 
mortgage  was  executed;  therefore  the  Cal- 
ifornia corporation  could  not,  If  It  had  wish- 
ed to  do  so,  confer  upon  the  Mercantile  Trust 
Company  as  trustee  of  the  general  and  col- 
lateral trust  mortgage  power  to  cancel  any 
of  the  bonds  of  the  Valley  Counties  Power 
Company.  As  trustee  of  the  California  cor- 
poration, it  was  authorized  to  purchase,  and 
It  did  acquire  for  the  sinking  fund,  bonds 
of  the  Valley  Counties  Power  Company,  but 
these  remained  in  its  custody  as  outstanding 


obligations  bearing  Interest  until  redeemed 
or  paid,  without  j-egard  to  any  covenant  in 
the  unifying  and  refunding  mortgage.  If  the 
Valley  Counties  Power  Company  itself  had 
paid  the  interest  on  these,  its  own  obligations, 
It  could  not  have  been  said  that  the  corpora- 
tion was  paying  such  interest  on  account 
of  the  sinking  fund  of  the  California  cor- 
poration. We  can  see  no  escape  from  the 
proposition  advanced  by  respondent  that  the 
payment  of  this  interest  by  the  Paclflc  Com- 
pany bore  no  relation  to  and  had  no  con- 
nection with  the  fact  that  the  bonds  on  which 
the  Interest  was  paid  were  held  in  the  sink- 
ing fund  of  the  California  corporation.  The 
interest  was  paid  under  an  obligation  to  pay 
Interest  on  all  the  underlying  bonds,  no  mat- 
ter where  they  might  be  found. 

It  is  contended  that  bonds  held  In  the 
various  sinking  funds  are  "redeemed"  in 
contemplation  of  law,  and  that  therefore, 
when  It  is  provided  that  they  shall  be 
deemed  to  be  outstanding,  and  that  the  trus- 
tee shall  collect  the  interest  coupons  for  the 
sinking  fund,  the  mortgagor's  obligation  to 
pay  the  sums  specified  In  the  Interest  cou- 
pons exists  solely  by  reason  of  the  maker's 
covenant  contained  in  the  sinking  fund  pro- 
visions of  the  mortgage,  and  not  by  reason  of 
the  mortgagor's  covenant  to  pay  interest  on 
the  debt  evidenced  by  its  bonds.  But  by 
the  very  terms  of  the  mortgage  the  bonds  are 
not  to  be  regarded  as  redeemed.  They  are 
mere  Investment  bonds,  and  bear,  so  far  as 
the  payment  of  interest  Is  concerned,  the 
same  relation  to  the  corporation  for  which 
the  sinking  fund  Is  maintained  as  the  bonds 
of  an  entirely  alien  corporation  bought  for 
the  sinking  fund  would  bear  to  the  persona 
or  corporations  bound  to  pay  interest  on 
them.  Bonds  of  any  of  those  companies 
are  no  more  redeemed,  so  far  as  the  necessity 
for  the  payment  of  Interest  is  concerned,  by 
the  fact  that  the  trustee  purchased  them  for 
the  sinking  fund  than  wonld  United  States 
government  bonds  be  considered  as  redeemed 
when  bought  for  like  purpose. 

In  support  of  his  contentions  counsel  for 
appellants  cites  Bank  for  Savings  in  the  City 
of  New  Tork  v.  William  R.  Grace,  Mayor, 
102  N.  Y.  313,  7  N.  E.  162,  Brooke  v.  City  of 
Philadelphia,  162  Pa.  123,  29  Atl.  387,  24  L. 
R.  A.  781,  and  Wilds  v.  St.  Louis,  Alton  & 
Terre  Haute  R.  R.  Co.,  102  N.  T.  410,  7  N. 
E.  290.  In  the  first  of  these  cases  it  was 
held  that  "city  stock"  of  the  city  of  New 
York  held  by  the  commissioners  of  the  sinking 
fund  is  not  an  Indebtedness  of  the  city  within 
the  meaning  of  the  Constitution,  prohibiting 
such  a  city  whose  present  indebtedness  ex- 
ceeds 10  per  cent  of  the  assessed  valuation 
of  Its  real  estate  subject  to  taxation  from  be- 
coming Indebted  to  any  further  amount.  It 
was  decided,  in  short,  that  the  city  stock  so 
held  was  not  a  debt  which  the  municipality 
could  be  called  upon  to  pay.  But  It  was  held 
that  such  stock  was  subject  to  payment  of 
Interest  which  the  commlssioDers  were  to  add 
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to  the  sinking  fund.  In  the  Brooke  Case  a 
question  precisely  similar  was  decided.  In 
the  other  New  York  case  the  court  was  con- 
sidering a  sinking  fund  Into  which  the  rail- 
road company  was  to  pay  $12,500  twice  a 
year  out  of  its  net  earnings.  With  such  mon- 
ey  and  the  interest  accnmulation^  thereon  the 
trustees  were  to  buy  first  mortgage  bonds  so 
long  as  they  could  be  purchased  for  not  ex- 
ceeding 10  per  cent,  beyond  par,  the  bonds  so 
purchased  to  remain  in  force  and  interest 
thereon  to  be  paid  by  the  company.  In  case 
of  inability  to  buy  bonds  below  the  prescrib- 
ed rate  the  money  was  to  "remain  at  interest 
until  bonds  can  be  purchased  at  public  or 
private  sale,  at  such  rate;  and  no  further 
payments  shall  be  payable  to  the  said  sink- 
ing fund  till  the  money  so  remaining  in  the 
said  fund  can  be  used  in  purchasing  said 
bonds  at  such  rate  or  under,  when  such  pay- 
ments of  ?12,500  semiannually  shall  be  re- 
sumed." The  bonds  went  above  110  per  cent., 
and  the  semiannual  payments  were  thereupon 
discontinued,  but,  the  company  intending  to 
continue  to  pay  Interest  upon  bonds  held  by 
the  trustees  in  the  sinking  fund,  a  holder  of 
preferred  stock  objected  to  that  course  and 
larougfat  the  suit  The  court  held  that  the 
action  might  not  be  maintained,  and  that  the 
duty  of  payment  of  Interest  on  bonds  in  the 
sinking  fund  must  continue  until  the  maturi- 
ty of  the  mortgage.  We  cannot  see  that  the 
citations  support  the  position  of  appellants. 

[S]  The  next  ai^ument  advanced  by  ap- 
pellants is  that  sums  aggregating  $S,S42.!K>  in 
one  year  and  $12,277.S0  in  the  other,  which 
were  paid  by  Pacific  Gas  &  Electric  Company 
to  Mercantile  Trust  Company  as  Interest  on 
bonds  of  San  Francisco  Gas  &  Electee  Com- 
pany, Mutual  Electric  Light  Company,  Pacif- 
ic Gas  Improvemefit  Company,  and  Suburban 
Light  &  Power  Company  held  in  the  sinking 
funds  provided  for  in  certain  underlying  mort- 
gages, were  In  fact  and  In  legal  effect  made 
"on  account  of  the  sinking  funds  required  to 
be  created  and  maintained  under  the  respec- 
tive mortgages  securing  the  payment  of  the 
underlying  bonds." 

It  appears  from  the  findings  that  Mercan- 
tile Trust  Company,  as  trustee  under  the 
mortgages  of  the  Valley  Counties  Power 
Company  and  California  Central  Gas  &  Elec- 
tric Company,  held  in  the  sinking  funds  cer- 
tain bonds  of  San  Francisco  Gas  &  Electric 
Company,  Mutual  Electric  Light  Company, 
Pacific  Gas  Improvement  Company,  and  Sub- 
urban Light  &  Power  Company  which  were, 
not  underlying  bonds,  but  which  Pacific  Gas 
&  Electric  Company,  as  suci^sor  of  the 
makers  thereof,  had  assumed  and  agreed  to 
pay.  The  last-named  corporation  did  pay  In- 
terest on  such  bonds  which  was  added  by 
the  Mercantile  Trust  Company  to  the  sinking 
funds  provided  for  In  the  mortgages  of  the 
Valley  Counties  Power  Company  and  the  Cal- 
ifornia Central  Gas  &  Electric  Company.  It 
is  contended  that  the  payment  of  this  Inter- 
est was,  in  legal  effect,  a  payment  made 
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Pacific  Gas  &  Electric  Company  on  account 
of  the  sinking  funds  maintained  under  the 
mortgages  of  Valley  Counties  Power  Com- 
pany and  California  Central  Gas  &  Hectrlc 
Company,  which  were  Included  In  the  mort- 
gages securing  tue  payment  of  underlying 
bonds.  With  this  contention  we  cannot 
agree.  It  Is  to  be  remembered  that  the  Pa- 
cific Company  had  covenanted  directly  with 
the  makers  of  the  four  mortgages  to  assume 
the  payment  of  the  bonds  and  interest  there- 
on. By  the  four  mortgages  we  mean  those 
of  the  San  Francisco  Gas  &  Electric  Com- 
pany, Mutual  Electric  Light  Company,  Pa- 
cific Gas  Improvement  Company,  and  Subur- 
ban Light  &  Power  Company.  The  other 
plaintiff,  California  Gas  &  Electric  Corpora-' 
tlon,  had  not  covenanted  to  pay  the  bonds 
of  any  of  the  four  companies.  If  the  several 
makers  of  these  bonds  had  paid  the  Interest, 
as  it  became  due,  to  the  Mercantile  Trust 
Company,  they  would  have  paid  It  without 
any  care  whether  or  not  the  bonds  were  held 
in  the  sinking  funds  of  the  Valley  Counties 
Power  Company  or  the  California  Central 
Gas  &  Electric  Company.  Their  payments 
would  have  been  to  the  purchaser  of  the 
bonds.  Therefore  the  payments  made  by  the 
Pacific  Company  were  made  in  the  liquida- 
tion of  obligations  assumed  on  its  own  ac- 
count, and  not  as  a  successor  of  Its  coplaln- 
tlff,  the  California  corporation.  These  pay- 
ments were  made  In  pursuance  of  an  obliga- 
tion assumed  long  subsequent  to  the  execu- 
tion of  the  uniting  and  refunding  mortgage. 
We  can  see  nothing  in  the  opinion  in  Un- 
ion Pacific  Railroad  Co.  v.  United  States, 
99  U.  S.  700,  25  L.  Ed.  496,  cited  by  appel- 
lants, which  contradicts  In  any  way  our  con- 
clusion upon  this  branch  of  the  casa 

[4]  By  their  final  contention  appellants  In- 
sist that  profits  realized  by  Mercantile  Trust 
Company  from  the  redemption  by  Pacific 
Company,  one  of  the  plaintiffs  herein,  of  cer- 
tain bonds  of  San  Francisco  Gas  &  lOlectric 
Company  then  held  under  the  sinking  funds 
of  tile  mortgages  of  Valley  Counties  Power 
Company  and  Central  Gas  &  Electric  Com- 
pany, and  which  had  been  purchased  for 
those  sinking  funds  at  less  than  par  and  ac- 
crued Interest,  were,  in  legal  effect,  payments 
"on  account  of  sinking  funds  required  to  be 
created  and  maintained  under  the  respective 
mortgages  securing  the  payment  of  the  un- 
derlying bonds." 

The  argument  Is  that  the  legal  effect  of  the 
transactions  w'hereby  -these  bonds  were  re- 
deemed tac  more  than  par  was  as  if  the 
profits  in  the  first  Instance  had  been  made  by 
the  Pacific  Company  and  paid  to  the  Mercan- 
tile Trust  Company  on  account  of  the  sinking 
funds.  But  the  bonds  purchased  at  a  pre- 
mium were  not  underlying  twnds.  The  obli- 
gation of  plaintiff  Pacific  Company  r^ardlng 
their  payment  arose  subsequently  to  the  exe- 
cution of  the  unifying  and  refunding  mort- 
gage and  bore  no  relation  thereto.  In  re- 
deeming these  bonds  the  Pacific  Company  did 
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□ot  act  as  a  successor  of  Its  coplaintlff. 
We  can  see  no  logical  reason  for  deducting 
the  amount  of  this  profit  from  the  paymeDts 
required  to  be  made  to  the  defendant  herein, 
as  trustee,  for  the  maintenance  of  the  sink- 
ing fund  which  defendant  was  required  to 
maintain  by  the  unifying  and  refunding 
mortgage. 
The  Judgment  is  affirmed. 

We  concur:  ANGEUX)TTI,  C.  J. ;  WII^ 
BUB,  X:  VICTOR  E.  SHAW.  Judge  pro 
tem. ;  BICHARDS,  Judge  pro  tern. 


PEOPLE  V.  BEGGS.    (Or.  2128.) 

(Supreme  Court  of  California.    April  2,  1918. 
Beheartng  Denied  May  2,  1018.) 

1.  Threats  «=»1(1)— Accusing  Thief— Good 
Faith— "ExTOBTiON. " 

Threatening  a  thief  with  accusaticm,  and 
prosecution  based  thereon,  unless  he  pays  tho 
value  of  proper^  stolen,  and  which  be  pays  by 
reaaon  of  fe&r  induced  by  the  threats,  is,  with- 
out reference  to  good  faith  in  exacting  the 
amount  justly  due,  "extorUon,"  within  Pen. 
Code,  S  618,  deSning  the  offense  aa  obtaining  of 
property  from  another  with  his  consent,  induced 
by  a  wrongful  use  of  force  or  fear,  etc. 

tEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Extor- 
tion.] 

2.  Chimin AL  Law  e=»;j07(l)— "Accomplice"— 
Victim  op  Extoktion. 

The  victim  of  extortion  is  not  an  "accom- 
plice." 

[Ed.  Note.— For  otiier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

3.  Threats   ®=>7— Evidence— A dmissibilitt 
to  Pbove  Feab. 

In  a  prosecution  of  an  attorney  for  extor- 
tion, by  threatening  to  accuse  and  prosecote  a 
thief,  inducing  fear,  by  reas<m  of  wmch  he  paid 
money,  testimony  as  to  the  value  of  certain 
articles,  theft  of  which  he  admitted,  was  ma- 
terial, as  tending  to  prove  fear,  without  whicti 
extortion  would  not  be  established. 

4.  CaniiNAL   Law  ^^llTOi/^CS)— Habmi,ess 
Erbob— Exclusion  of  Evidence, 

Defendant  was  not  prejudiced  by  error  in 
excluding  a  question,  asked  tho  prosecuting  wit- 
ness on  cross-examination,  as  to  whether,  threat- 
ened or  not,  be  would  have  been  willing,  to  get 
out  of  trouble,  to  pay  $2,000,  the  amount  claim- 
ed to  have  been  extorted;  it  being  substantial- 
ly and  fully  covered  by  subsequent  like  ques- 
tions negatively  answered. 

5.  CRIMINAL  Law  «s>696(l)— Stbikiho  Out 

EVIMHCE. 

Where  evidence  of  conversations  was  admit* 

ted  on  the  statement  that  a  conspiracy  would 
be  shown,  and  no  proof  of  a  conspiracy  was 
made,  the  court  should  have  granted  a  motion 
to  strike  it  ouL 

6.  Extobtion   ^»7  — Feab  as  Opebatino 
Cause. 

To  constitute  extortion,  the  wrongful  use 
of  fear  must  be  the  operating  cause  producing 
consent. 

7.  Cbihinal  Law  «s»417(2)  —  Evidence  — 
convkbsationb. 

In  a  prosecution  of  an  attorney  for  extor- 
tion, convorBOtiona  between  the  prosecuting  wit- 
ness and  hia  father  and  between  the  latter  and 


another,  so  far  as  they  related  to  the  propriety 
of  the  witness  consulting  an  attorney,  were  in- 
competent, and  should  not  have  been  admitted, 

8.  Cbwinal  Law  «=>1169<1)  —  Appeal  — 
Habmlebs  Ebbob— Evidenob. 

The  admission  thereof,  however,  could  not 
have  been  prejudicial. 

9.  Cbiminal  Law  4s>36S  — •  EVXDxncE  —  Bks 

GESTjB. 

In  a  prosecution  of  an  attorney  for  extor- 
tion, a  omveraation  between  the  prosecuting 
witness  and  a  police  officer,  in  defendant's  ab- 
sence, and  before  paying  money  claimed  to  bave 
been  extorted  through  fear  of  a  threatened  pros- 
ecution for  theft,  was  admitted,  showing  that 
the  witness  complained  about  taking  his  hard- 
earned  money  that  way,  and  inquired  if  he 
thought  it  was  right,  and  the  officer  replied  that 
it  was  all  right,  that  they  knew  what  they  were 
doing,  and  that  when  the  witness  said  be  had  no 
witnesses,  and  asked  what  they  could  do,  and  if 
they  could  send  him  to  prison,  the  officer  rc- 

Elied  they  would  "fix  everything  over  there," 
ut  without  saying  where.   Meld  competent,  as 
part  <^  the  res  gestn,  to  show  fear. 

10.  Cbihinal  Law  «=s722(2)— Tbial— Aegu- 
mend  of  Counsel. 

In  a  prosecution  for  extortion  by  an  attoiv 
ney,  to  whom  the  prosecuting  witness  claimed 
he  paid  money  through  fear  of  threatened  prose- 
cuann  for  theft,  the  district  attorney,  after  dis- 
cussing the  comparative  personalities  of  defend- 
ant and  the  witness,  picturing  the  latter  as  a 
weak,  crippled  boy,  frightened  and  crying  after 
a  night  in  jail,  and  defendant  as  an  astute  law- 
yer of  experienco,  said  defendant  must  be  ex- 
perienced in  this  class  of  shakedown,  and  knew 
to  a  nicety  just  how  far  he  could  go,  and,  on 
objection  being  interposed,  remarked  that  there 
was  a  proper,  sound,  logical.  Inference  from  de- 
fendant's conduct  to  say  that  he  was  experi- 
enced, aa  before  stated.  Held,  that  be  did  not 
assert  as  a  fact  that  defendant  had  committed 
like  offenses,  but  that  It  was  a  fair  inference 
from  bis  conduct  that  he  was  experienced  In  col- 
lecting money  by  similar  methods,  designated  as 
a  "shakedown,"  and  the  language  used  was  le- 
gitimate argument. 

11.  Criminal  Law  ^»1144(16)  —  Appeal  — 
Pbesl'mption  on  Review. 

It  must  be  presumed  on  appeal  that  the 
jury  followed  an  instruction  to  disregard  state- 
ments of  counsel,  not  made  as  witnesses  under 
oath. 

12.  Cbiminal  Law  «s3713— TBiait— Abou- 

MENT  OF  Counsel. 
Remarks  of  a  district  attorney  as  to  how 
tho  law  protected  defendant,  and  how  unpro- 
tected the  district  attorney  was  against  improp- 
er instructioDB  and  unfair  argument  for  accused, 
was  improper,  as  calculated  to  induce  the  jury 
to  place  a  light  estimate  <mi  their  duties,  and 
as  not  a  proper  subject  for  consideration  in 
reaching  a  verdict, 

18,  Criminal  Law  ^=>730(1)— Appeal— Ab- 
gument  of  counsel— action  of  court. 
It  cannot  be  said  that  defendant  was  preJn- 
diced  by  the  improper  remarks,  in  view  of  an  in- 
struction to  disregard  statements  by  counsel, 
not  made  as  witnesses  nnder  oath,  or  not  sup- 
ported by  evldtmce. 

14.  Criminal  Law  <8=9l037(2)— Appeal^Ak- 

GUMENT  OF  COUNSEL— OBJECTIONS  BeLOW. 

The  possibility  of  injury  from  improper 
statement  in  argument,  not  properly  assigned 
as  mi8«'onduct,  nor  any  request  made  for  an  in- 
struction to  disregard  It,  cannot  be  ctmsidered 
on  appeal. 

In  Bank,    Appeal  from  Superior  Court, 

Santa  Clara  County;  W.  A.  Beasly,  Judge, 
and  Franklin  A.  Griffin,  Acting  Judge. 


»For  otb«r  cam  Bte  suns  topic  and  KET-NUllBBR  lo  all  K«r-Numb«rsd  Dl|«ats  and  IndtzM 
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WilUam  M.  Besss  was  convicted  of  ez- 
tortton,  and  be  appeals.  Affirmed. 

James  P.  Sex,  of  San  Jose,  B.  P.  Hensball, 
of  San  Francisco,  S.  C.  McComisb,  of  San 
Jose,  and  A.  H.  Jarman,  of  San  Francisco, 
for  appellant.  U.  S.  Webb  and  Jobn  H. 
Rlordan,  botb  of  San  Francisco,  and  Artbur 
M.  Free  and  Arcber  Bowden,.  botb  of  San 
Jose,  for  the  People. 

VICTOR  E.  SHAW,  Judfie  pro  tern.  De- 
fendant, who  is  an  attorney  at  law,  appeals 
from  the  Jndgmrait  pronounced  upon  the  ver- 
dict of  a  Jury  finding  blm  guilty  of  the  crlme- 
of  ext(»tlon,  as  defined  In  8ectl<m  518  of  the 
Penal  Code.  The  verdict  was  based  iqion 
Aicts  which  the  evidence  tended  to  eBtabUsh* 
as  follows: 

Joseph  Steinlng  was  the  proprietor  oi  a 
store  tiom  vrhidi  sooda  had  from  time  to 
time  been  stolen.  Acting  apon  information 
whltib  pointed  to  Joseph  N.  Da  Rosa,  an  em- 
PI076  of  the  stOTe,  as  the  one  guilty  of  the 
thefts,  Steinlng  caused  him  to  be  arrested 
1^  a  detective  and  taken  to  the  police  sta- 
tion, where,  in  the  absence  of  a  complaint 
filed,  be  was  "booked"  as  charged  with  the 
crime  of  petit  larceny.  At  the  time  of  bis 
arrest  Da  Rosa  admitted  that  he  was  guilty 
of  purl<^lng  certain  articles.  Including  two 
salts  of  clothes,  the  value  of  all  of  whlfdi 
did  not  exceed  $50,  which  sum  he  then  offer- 
ed to  pay  Steinlng.  On  the  following  morn- 
ing Mr.  and  Mrs.  Stetulng,  aceompenled  by 
defendant,  who  meanwhile  had  been  employ- 
ed by  them  as  an  attorney  In  the  matter, 
vent  to  the  police  station,  where,  In  response 
to  a  request  made  by  defendant,  he  was  per- 
mitted to  see  Da  Rosa,  who  was  brought  in- 
to a  [vlvate  office,  and,  In  the  Interview  bad, 
defendant  learned  that  Da  Rosa  had  about 
f2,500  on  deposit  In  two  banks.  Accompa- 
nied by  a  police  officer,  Da  Rosa  was  taken 
by  defendant  to  the  house  of  his  sister,  where 
he  said  he  k^t  the  bank  books,  and  after  a 
prolonged  search  one  of  them  was  found,  and 
either  taken  by  or  turned  over  to  defendant, 
who,  with  the  officer,  accompanied  by  Da 
Rosa,  went  to  the  office  of  defendant,  where, 
leaving  the  officer  in  an  enter  room,  he  took 
Da  Rosa  akme  Into  his  private  office,  where 
be  Impressed  upon  him  the  gravity  of  his 
(rflenae,  stating  Out  he  could  be  sent  to  San 
Quentin,  and  that  unless  he  immediately 
IHiid  defendant  $2,000,  for  the  purpose  of 
settling  with  Steinlng,  he  would  be  sent  to 
prison  for  7  or  10  years.  As  a  result  of  what 
defendant  said,  and  by  reason  of  the  fear  in- 
duced by  such  threats,  Da  Rosa  went  with 
defendant  to  the  banks  where  his  money  was 
deposited,  and.  as  directed  by  Beggs,  signed 
receipts  upon  which  $2,000  was  drawn  and 
d^vered  to  defendant  In  payment  of  what 
he  claimed  to  be  due  Steinlng  on  account  of 
the  thefts  committed  by  Da  Rosa,  $900  of 
which  sum  defendant  paid  to  Steinlng.  It  is 
unoecessary  for  our  purpose  to  quote  further 
from  the  testimony.  Suffice  It  to  sa>'  that  It  ajh 


pears  therefrom  that  Da  Rosa  stole  certain 
artides  from  Steinlng,  who,  after  having  him 
lodged  In  Jail  upon  a  charge  of  petit  larceny, 
and  without  at  any  time  filing  a  complaint 
against  him,  onployed  defendant  as  his  at- 
torney, who,  1^  means  of  threats  that  he 
would  send  him  to  state  prison  for  T  to  10 
years.  Induced  him  to  pay  $2,000,  the  pur- 
pose of  which  payment,  as  claimed  by  de- 
fendant, was  to  cnmpsisate  Steinlng  for  loss 
due  to  thefts  committed  by  Da  Rosa. 

[1]  Several  alibied  errors  in  the  trial  are 
asserted  as  grotmOs  for  reversal,  chief  of 
which  in  Importance  Is  the  claim  that  the 
court  erred  in  refusing,  at  defwdant's  re- 
quest, to  give  certain  Instructions  to  the  Jury, 
among  which  were  the  following: 

"The  effort  on  the  part  of  a  creditor  to  col- 
lect a  debt  by  threat  to  accuBe  the  debtor  of 
the  crime  out  of  whidi  the  debt  arose  does  not 
constitute  extortion,  nor  does  it  cover  the  case 
of  an  owner  who  demands  from  an  emjdoy^  com- 
pensation for  property  which  be  has  stolen  or 
embezzled.  The  threat  of  one  to  prosecute  for 
the  theft  of  his  property  onless  settlement  is 
made  does  not  conatitnte  extortion.  In  order  to 
constitute  extortion,  there  must  exist  in  the 
person  making  Uio  threats  an  intent  to  giUn  un- 
hiwfully." 

Other  instructions  of  like  import  were  re- 
quested and  refused.  While  refusing  the  In- 
struction so  requested,  the  court  Instructed 
the  jury  that: 

"The  law  does  not  permit  the  collection  of 
money  by  the  use  of  fear  induced  by  means  o£ 
threats  to  accuse  the  debtor  of  crime.  It  makes 
no  difference  whether  Da  Rosa  stole  any  goods 
from  Steinlng,  n<w  how  mudt  he  stole"* 

— and  that: 

"It  is  your  duty  to  CMivIct  the  defendant,  even 
though  you  should  also  find  that  ho  b^ieved 
that  Da  Rosa  was  guilty  of  the  theft  of  Stein- 
ing's  goods  in  en  amount  either  less  than,  equal 
to,  or  greater  than  any  sum  of  money  obtained 
from  Da  Rosa." 

Other  like  Instructions  were  given,  the  ef- 
fect, of  which  was  to  withdraw  from  the  con- 
sideration of  the  Jury  all  questions  as  to  the 
good  faith  with  which  defendant  acted  In 
thus  enforcing  payment  of  the  money  al- 
leged to  be  due  to  Steinlng. 

Section  618  of  the  Penal  Code  provides 
that: 

"Extortion  is  the  obtaining  ot  property  fn^n 
another  with  his  consent,  induced  by  a  wrong- 
ful use  of  force  or  fear,  or  under  color  of  cn- 
ficial  right" 

The  consent  of  the  injured  party  In  sur- 
rendering his  property  must,  in  the  language 
of  the  statute  be  "induced  by  the  wrongful 
use  of  fear."  This  Implies  there  may  be  a  > 
rightful  use  of  fear.  What  meaning  Is  to  be 
ascribed  to  the  word  "wrongfnl"?  Is  it 
wrongful  for  A.,  from  whom  B.  has  stolen 
goods,  to  threaten  the  latter  with  prosecu- 
tion unless  he  pay  the  value  thereof,  and 
thus,  by  means  of  the  fear  Induced  by  such 
threat,  obtain  from  B.  that  which  Is  Justly 
due  to  A.?  In  our  opinion,  the  answer  la 
found  In  provisions  of  the  Code  other  than 
section  51S,  which,  read  in  connection  with 
section  518,  clearly  show  that  the  use  of  fear 
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Induced  by  such  tlireatg,  as  a  means  of  col- 
lecting a  debt,  In  wrongfnl.  Thus  section  519 
of  the  Penal  Code  prorldea: 
"Fpar,  BQch  as  will  constitate  extortion,  may 

be  intlaced  by  a  threat  either :  1.  To  do  an  on- 
lawful  injury  to  the  person  *  *  •  of  the  in- 
dividual threatened.  •  *  '  2.  To  accuse  Mm 
•   •   •   of  any  crime.*' 

And  section  523,  Penal  Code,  provides  that 
one  who,  with  Intent  to  extort  money  from 
another  by  means  of  a  letter  containing — 
"any  threat  euch  as  is  specified  in  section  511),  is 
punishable  in  the  same  manner  as  if  such  mon- 
ey *  *  *  was  actually  obtained  by  means  of 
such  threat." 

Section  660,  Penal  Code,  makes'  it  a  mis- 
demeanor for  one  by  letter  to  threaten  an- 
other with  the  accnsation  of  a  crime.  These 
proTisions^  all  adopted  at  the  same  time  and 
relating  to  the  same  subject-matter,  clearly 
indicate  that  the  Legislature,  in  denouncing 
the  wrongfnl  use  of  fear  as  a  means  of  ot>- 
taining  property  from  another,  had  in  mind 
threats  to  do  the  acts  specified  in  section 
619,  the  making  Qf  which  for  the  purpose 
stated  is  declared  to  be  a  wrongful  use  of 
fear  Induced  thereby.  Hie  first  subdlTislon 
of  section  619  provides  that  fear,  such  as 
vrill  constitute  extortion,  may  be  induced 
a  threat  to  do  an  unlawful  injury,  thus  ex- 
cluding fear  induced  by  threat  to  do  a  law- 
ful Injury.  People  v.  Schmita,  7  Cal.  App. 
330,  91  Pac.  407,  419,  15  I*  B.  A.  (N.  S.)  717. 
No  such  qualifsing  words  are  used  in  other 
subdivisions  of  the  section.  Subdivision  2 
thereto,  under  which  the  prosecution  in  the 
instant  case  was  had,  in  effect  dedares  that 
fear  as  a  means  of  extortion  may  be  induced 
by  a  threat  to  accuse  one  of  crime.  The  ab- 
sence of  any  qualifying  words,  such  as  are 
found  In  subdivision  1  of  the  section,  is  sig- 
nificant. In  reading  section  518  with  sec- 
tions 619,  623,  and  660,  we  cannot  escape  the 
conclusion  that,  assuming  Da  Rosa  had  in 
fact  stolen  goods  of  the  value  of  $2,000  from 
Stelning,  the  threats  made  defendant  to 
prosecute  Da  Kosa  therefor  unless  he  paid 
the  value  of  said  goods,  whi<di  sum  of  $2,000 
ysio  latter,  by  reason  of  fear  induced  by 
sudi  threat,  paid,  constitutes  the  crime  of 
extortion.  It  Is  the  means  employed  which 
the  law  denounces,  and,  though  the  purpose 
may  be  to  collect  a  Just  indebtedness  arising 
from  and  created  by  the  criminal  act  for 
which  the  threat  is  to  prosecute  the  wrong- 
doer, it  Is  neverttieless  within  the  statutory 
Inhibition.  The  law  does  not  contemplate 
the  use  of  criminal  process  av  a  means  of 
collecting  a  debt  To  invoke  sndi  process 
for  the  purpose  named  is,  as  held  by  all  au- 
thorities, contrary  to  public  policy.  Hence 
good  faith,  or  the  tact  that  the  end  accom- 
plished by  such  means  is  rightful,  cannot 
avail  one  as  a  defense  In  such  prosecution, 
any  more  than  such  facts  would  constitute  a 
defense  where  one  compel^  payment  of  a  Just 
debt  by  the  threat  to  do  an  unlawful  Injury 
to  the  person  of  his  debtor. 

In  line  with  this  view  is  the  opinion  in. 


the  case  of  Horrlll  r.  Nightingale,  93  Cel. 
452,  28  Pac.  1068,  27  Am.  St  Rep.  207. 
There  the  party,  by  reason  ct  fear  Induced 
by  a  threat  to  prosecute  him  for  embe&sle- 
ment,  gave  a  note  secured  by  mortgage  in 
settlement  of  the  d^  created  by  the  embez- 
zlement In  an  action  to  foreclose  the  mort- 
gage he  plead^  as  a  defense  the  facts  un- 
der which  the  execution  of  the  mortgage  was 
procured.  The  defense  pleaded  was  austain- 
ed;  the  court  in  its  discussion  saying: 

"It  certainly  would  he  no  defense  to  the  ac- 
cusation of  extortion  that  the  charffes  or  pub- 
lications threatened  to  be  made  by  the  defend- 
ant and  by  whidi  he  obtained  -valuable  property 
were  true.  The  truth  or  falsity  of  these  mattery 
form  no  elonent  In  establishing  the  guilt  or  in- 
nocttice  of  a  dtfoidant  charged  with  extortion.** 

Conceding  this  languaj^  unnecessary  to 
the  dedslon  in  that  case,  it  is  deemed  ap- 
plicable to  the  fticts  involved  In  the  case 
now  under  consideration.  If,  instead  of  pay- 
ing the  92,000,  Da  Boss,  under  the  circum- 
stances shown  to  exist  had  given  his  note 
and  a  mortgage  securing  the  same,  then,  un- 
der the  authority  of  the  case  cited,  payment 
thereof  could  not  have  been  enforced;  the 
reason  therefor  being  that  aecutlon  of  the 
security  was  procured  by  the  wrongfnl  use 
of  fear  Induced  by  the  threat  to  ^secnto 
him  for  the  crime  out  of  whieh  the  Indebted- 
ness arose.  If  It  be  a  wrongfnl  use  of  fear 
In  the  one  case,  is  It  not  likewise  an  equally 
wrongful  use  of  fear  in  the  instant  case? 

Our  interpfetation  of  the  statute  finds  full 
support  in  an  able  and  exhaustive  opinion 
of  the  Supreme  Court  of  South  Dakota  in  a 
case  entitled  In  re  Sfaerin,  27  8.  D.  2S2, 130 
N.  W.  701,  40  li.  R.  a:  (N.  S.)  801,  Ann.  Cas. 
1913D,  446,  where  the  court,  havii^c  under 
consideration  code  providons  identical  with 
sections  618,  619,  and  523  of  our  Penal  Code, 
said: 

"The  word  'wrongful,'  as*  used  In  the  statute, 
has  no  reference  whatever  to  the  question  of  the 
justness  of  the  ultimate  result  sought  but  re- 
lates solely  to  the  methods  used  to  obtain  such 

results." 

In  State  v.  Brace,  24  Me.  71,  It  is  said: 
"A  person  whose  property  has  been  stolen  can- 
not claim  the  right  to  punish  the  thiri  himself 
without  process  of  law,  and  to  make  him  com- 
pensate him  for  the  loss  of  his  property  by  ma- 
liciously threatening  to  accuse  him  of  the  of- 
fense." 

In  the  case  of  People  v.  Elchler,  75  Hun, 
26,  26  N.  Y.  Supp.  09S,  It  is  said: 

"The  moral  turpitude  of  threatening,  for  the 
purpose  of  obtaining  money,  to  accuse  a  guilty 
person  of  the  crime  which  he  has  committed,  is 
as  great  as  it  is  to  threaten,  for  a  like  purpose, 
an  Innocent  person  of  having  committed  a 
crime.  The  intent  is  the  same  in  both  cases — 
to  acquire  money  without  legal  right  by  threat- 
ening a  criminal  prc»ecution/' 

Appellant's  contention  that  an  honest  ef- 
fort on  the  part  of  a  creditor  to  collect  a 
Just  debt  by  accusing  or  threatening  to  ac- 
cuse the  debtor  of  the  crime  out  of  which  the 
debt  arose  or  with  whldi  it  is  connected, 
does  not  come  within  the  purview  of  the 
statute,  finds  apparent  support  in  a  number 
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of  cases.  Such,  Indeed,  Is  the  conclusion  of 
the  court  In  the  case  of  People  v.  Grlftln,  2 
Barb.  (N.  T.)  427,  followed  by  SUte  v.  Ham- 
mond, 80  Ind.  60.  and  Maun  v.  State,  47 
Ohio  St.  656,  26  N.  E.  220,  11  L.  R.  A.  656, 
oil  of  which  cases,  however,  appear  to  have 
been  based  upon  statutes  materially  different 
from  the  provisions  under  consideration. 

The  plain  import  of  the  language  of  our 
Oode  Is  that  to  threaten  a  thief  with  an  ac- 
cusation and  prosecution  based  thereon,  un- 
less he  pays  the  value  of  property  stolen, 
and  which  by  reason  of  fear  Induced  by'  such 
threat  be  does  pay,  Is  extortion,  within  the 
meaning  of  section  518  of  the  Penal  Code; 
and  this  without  reference  to  the  exercise 
of  good  faith  In  exacting  the  amount  justly 
due.  In  ettect,  the  jury  were  so  instructed. 
There  was  no  error  In  the  rulings  of  the 
court  as  to  Instructions  given  and  requested. 

[2]  There  is  no  merit  In  the  contention 
that  Da  Rosa  was  an  accomplice  of  defend- 
ant. It  Is  the  act  of  defendant  that  consti- 
tuted the  crime,  and  In  tbia  act  Da  Rosa  had 
no  part  other  than  as  his  will  was  coerced 
by  the  wrongful  threats  which  induced  the 
fear  that  in  the  absence  of  consent  he  would 
be  sent  to  state  prison.  In  People  v.  Coffey, 
161  CaL  432,  446,  119  Pac.  901,  906  (39  U 
B,  A.  [N.  S.]  704),  In  discussing  the  point, 
the  court  by  way  of  Illustration  said: 

"To  the  crime  of  seduction  two  parties  are 
necessary,  but  the  co-operation  of  the  sednced  la 
not  crimmaL   She  is  a  Tictim,  and  she  is  not 

therefore  an  accomplice  of  the  seducer." 

So  here  Da  Rosa  was  a  victim  In  the  same 
sense  as  though  Steinlng,  to  whom  be  was 
admittedly  Indebted,  had  at  the  point  of  a 
gun  enforced  collection  by  a  threat  to  Inflict 
bodily  injury  npon  him.  Cases  of  bribery 
and  kindred  crimes  dted  by  appellant  hare 
no  application,  for  they  Involve  a  willing  co- 
operation In  the  cMumisslon  of  the  offense. 
In  reaching  this  conclusion  reference  is  had 
to  section  1111,  Penal  Code,  as  It  stood  prior 
to  the  amendment  thereof  In  1915,  when  the 
crime  was  committed.  Assuming  there  was, 
as  claimed,  an  implied  agreement  on  the  part 
of  Stelntng  not  to  prosecute  If  the  money 
was  paid,  nevertheless,  as  we  have  seen, 
there  was  no  voluntary  assent  by  Da  Rosa, 
without  which  It  cannot  be  said  that  he  was 
a  party  to  an  agreement  for  the  compounding 
of  a  felony.  Moreover,  defendant  is  not  be- 
ing prosecuted  for  the  compounding  of  a  fel- 
ony, but  for  extortion,  wherein  Da  Rosa  was 
the  victim  of  his  wrongful  actB. 

[i]  Error  is  predicated  npou  the  fact  that 
the  court,  over  defendant's  objection,  per- 
mitted the  prosecuting  witness  to  testify  to 
the  value  of  certain  articles,  the  theft  of 
which  he  admitted.  A  necessary  element  of 
the  crime  was  fear  Induced  by  the  threat. 
The  making  of  the  threat  being  establl^ed, 
did  It  Incite  fear  which  operated  upon  the 
mind  of  Da  Rosa  In  parting  with  his  mon- 
ey? If  the  value  of  the  goods  stolen  did  not 
exceed  950,  why,  except  for  the  fear  induced 


1^  such  threat,  did  he  pay  $2,000  in  liquida- 
tion of  a  liability,  recovery  for  which  In  a 
civil  action  could  not  exceed  the  former 
sum?  ^\Tille,  under  our  Interpretation  of 
the  statute,  defendant's  guilt  did  not  depend 
upon  the  value  of  the  goods  stolen,  the  tes- 
timony was  nevertheless  material  as  tend- 
ing to  prove  the  existence  of  fear,  which  he 
claimed  was  Induced  by  the  defendant,  and 
without  which  the  offense  would  not  be  es- 
tablished. 

[4]  Neither  was  defendant  prejudiced  by 
reason  of  the  court  sustaining  an  objection 
to  a  question  asked  the  prosecuting  witness 
on  cross-examination,  as  follows: 

"And  yoQ  would  have  been  wiUiog  to  pay 
^,000  to  get  out  of  trouble,  whether  they 
threatened  you  or  not?" 

The  question  was  proper.  In  that  It  was 
soui^t  therein  to  ascertain  whether  the  fear 
induced  by  the  threat  was  the  <»use  which 
prompted  him  to  pay  the  mon^.  The  stat- 
ute can  only  mean  that  the  wrongful  use 
of  force  or  fear  muft  tw  tbe  operating  or  con- 
trolling cause  which  produced  the  consent, 
and  hence,  if  some  other  cause  were  the  pri- 
mary and  GontroUlng  one  in  Indndng  the  con- 
sent, there  would  be  no  extortion.  People  r. 
WUliams,  127  Cal.  212".  58  Pac.  581.  Conced- 
Ing  it  to  be  error,  It  Is  nevertheless  apparent 
that  no  prejudice  resulted  therefrom,  for  the 
reason  tliat  It  was  substantially  and  fully 
covered  by  subsequent  like  questlonB  asked 
of  the  witness  to  all  of  which  be  gave  neg^ 
atlve  answera. 

[E]  The  admission  of  evidence  as  to  con- 
versations liad  with  other  persons  by  Da 
Rosa  at  wlilch  defendant  was  not  present  is 
as^gned  as  prejudicial  error.  When  the  evi- 
dence was  offered,  defendant  objected  to  Its 
Introduction  upon  the  ground  that  the  cou- 
versationa  were  hearsay  and  not  bad  in  the 
presence  of  the  defendant.  Thereupon  the 
district  attorney  stated  that  he  would  show 
that  a  conspiracy  existed  between  defendant, 
Tevls,  and  Police  Officer  Condron.  Upcra 
such  representation  the  court,  in  the  absence 
of  any  evidence  tmdlng  to  establish  a  con- 
spiracy, admitted  the  evidence.  No  proof 
that  a  conspiracy  existed  was  offered,  and 
at  the  close  of  the  people's  case  defendant 
moved  the  court  to  strike  firom  the  record 
all  evidence  tondiing  the  conversations  so 
had  without  defendant's  presence.  In  re- 
sponse to  the  motion,  the  court  said: 

"The  thing  la,  the  testimony  is  in  now,  and  I 
don't  see  bow  you  are  going  to  strike  It  out  of 
the  minds  of  the  jurors,  even  if  the  court  would 
grant  the  motion  to  strike  out  the  testlmocy 
from  the  record." 

The  record  discloses  no  evidence  tending 
even  in  a  remote  d^ree  to  establish  that 
Condron,  Tevls,  and  Da  Rosa's  father,  or 
either  of  them,  participated  In  the  commis- 
sion of  the  crime  with  which  defendant  was 
charged.  Hence  the  admission  of  the  tes- 
timony, and  ruling  of  the  court  in  denying 
defendant's  motion  to  strike  it  out,  cannot 
be  wheld  qpon  the  theory  that  there  was 
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evi(Ience  of  the  existence  of  a  consiilracy. 
We  are  of  the  opinion,  however,  that  !n  so 
far  as  the  evidence  could  have  had  any  Influ- 
ence upon  the  minds  of  the  jury  In  arriving 
at  a  conclusion  It  was  admissible  as  part  of 
the  res  gestffi. 

[6-9]  To  constitute  extortion,  the  wrong- 
ful use  of  fear  must  be  the  operating  cause 
which  produces  the  consent.  As  said  In  Peo- 
ple V.  Williams,  supra: 

"If  some  other  cause  were  the  primary  and 
controUinfT  one  in  inducing  the  conseot,  then 
there  would  be  no  extortion." 

As  shown  by  the  record,  the  chief  direct 
proof  of  the  malilug  of  the  alleged  threats  by 
defendant  Is  the  testimony  of  Da  Rosa  as 
to  what  defendant  did  and  said  when  they 
were  alone  In  the  latter's  private  ofHce.  Da 
Rosa's  testimony  as  to  these  occurrences  la 
flatly  contradicted  by  defendant,  whose  story 
of  the  transaction  Is,  In  eCTect,  that  no 
threats  whatever  were  made,  and  that  Da 
Rosn,  when  he  met  him  at  the  Jail  the  morn- 
ing after  bis  arrest,  expressed  a  desire  to 
mqlce  amends  for  his  misdeeds,  and,  when 
told  that  Stelning  claimed  to  have  lost  by 
theft  goods  of  the  value  of  $2,000  during  the 
preceding  nine  months,  voluntarily  said  he 
was  willing  to  pay  said  sum ;  hence  the  ex-, 
Istence  or  nonexistence  of  the  chief  element 
of  the  offense  depended  for  Us  determina- 
tion upon  whether  the  jury  believed  the  tes- 
timony of  Da  Rosa  or  that  of  defendant 
The  evidence  complained  of  relates  to  three 
ccmversations,  one  of  which  was  between 
I'hilip  Da  Rosa,  father  of  the  prosecuting 
witness,  and  Tevls,  who,  as  a  friend  of  the 
father,  went  with  him  to  see  his  son  the 
morning  after  the  arrest  As  to  this  con- 
versation. Da  Rosa's  father  testlfled  that 
while  at  the  city  hall,  In  company  with  Tevls, 
waiting  to  see  his  son,  and  before  defendant 
had  seen  him: 

"I  told  Mr.  Tevis  better  go  and  see  iSr.  John 
S.  Wilhams,  and  Mr.  Tens  UAd  me  he  don't 
need  it ;  anything  you  need,  I  am  just  as  good." 
"He  said  you  don't  have  to  go  to  see  Mr.  Wil- 
liams, because  I  uuderstand  the  law  myself.  I 
am  here.  If  you  need  anything,  I  am  here  to 
help  you  out   I  know  something  about  the  law." 

This  conversation  so  had  between  the  fa- 
ther and  Tevis  had  reference  solely  and 
alone  to  the  propriety  of  emploj'lng  an  attor- 
ney for  his  sou.  It  had  no  bearing  what- 
ever upon  the  guilt  or  Innocence  of  the  de- 
fendant While  thus  clearly  Immaterial,  it 
is  nevertheless  Impossible  to  conceive  any 
theory  upon  which  the  substantial  rights  of 
the  defendant  could  have  been  prejudiced  by 
reason  of  the  testimony. 

As  stated,  defendant  In  his  Interview  with 
Da  Rosa  In  the  Jail,  learned  that  he  had 
money  on  deposit  in  two  banks.  He  was 
also  told  that  the  books  evidencing  such  de- 
posits were  at  the  house  of  Da  Rosa's  sis- 
ter, Mrs.  Dutra.  For  the  purpose  of  securing 
these  bank  books,  the  presentation  of  which 
was  a  necessary  requirement  in  withdraw- 
ing the  money,  the  defendant  took  Da  Rosa 


with  Officer  Condron,  having  custody  of  him. 
to  Sirs.  Dutra's  house,  from  which  place, 
having  found  one  of  the  books  only,  they 
went  to  defendant's  office.  As  they  were 
leaving  the  office  to  make  a  search  for  the 
other  bank  book,  after  the  making  of  the 
threats  and  before  payment  of  the  money, 
Da  Rosa  saw  his  father  and  Tevis  on  the 
sidewalk  near  defendant's  automobile,  which 
they  were  using,  and,  as  he  testified: 

"I  did  rush  up  a  little  faster  to  spenlc  to  my 
father,  and  I  told  him  to  go  to  J.  S.  Williams, 
because  they  were  taking  my  mou^  away. 
Somebody  robbed  my  money." 

This  Statement  to  his  father  was  In  Portu- 
guese, language  with  which  defendant  was 
unacquainted.  In  substance,  the  testimony 
as  to  what  Da  Bosa  said  to  his  father  was 
corroborated'  tuy  tiie  evidence  of  the  latter, 
who  was  pemdt&ed  to  testify  that,  owing  to 
the  tACt  that  be  did  not  folly  understand  his 
son,  he  asked  Mr.  Tevis: 

"My  son  talk  about  WilliamB;  maybe  he 
wants  to  see  Mr.  Williams.  Mr.  Tens  reply: 
'Oh,  he  don't  need  to  go  to  see  Williams  at  all. 
He  don't  hove  to  go  and  see  Mr,  Williams,  b<p- 
cause  the  bo;  is  going  to  pay  a  little  bit  small 
amount,  and  don't  have  to  see  Mr.  Williams 
then. '  It  will  be  all  right'  " 

The  conversation  had  by  Da  Bosa  with 
Condron,  the  oflicer  in  whose  custody  he  had 
been  placed  while  permitted  to  accompany 
defendant,  occurred  in  the  private  office  of 
defendant  while  he  was  absent  from  the 
room,  after  the  making  of  the  threats,  and 
before  the  money  was  paid.  As  stated  hy 
Da  Rosa,  be  asked  Condron  who  be  was, 
when  he — 

"lifted  his  coat  and  show  me  a  star  and  said: 
'I  am  sheriff.  Police  Detective  Condron.'  And  I 
complained  to  him  about  taking  my  money  that 
way,  if  he  thought  it  was  right  and  been  work- 
mg  go  hard  for  it  in  canneries,  etc..  and  save 
every  cent  possible  for  my  next  operation,  and 
he  said:  "Well,  that  is  all  right:  they  know 
what  they  are  doing.'  I  said:  'But  I  haven't 
got  no  witnesses  here.  What  can  they  do?  Can 
they  send  me  to  San  Qaentin?  He  said:  'They 
ax  everything  over  there.'  He  didn't  say  where 
at  all." 

This,  in  substance,  covers  all  the  evidence 
of  conversations  had  without  the  presence  of 
defendant  like  the  discussion  first  refer- 
red to,  had  between  the  father  and  Tevls  as 
to  the  propriety  of  consulting  an  attorney, 
that  part  of  the  second  conversation  as  to 
what  Tevls  said  to  the  father  is  Immaterial, 
and  therefore  should  not  have  been  admit- 
ted. Nevertheless,  we  are  unable  to  perceive 
how  it  could  have  had  any  prejudicial  effect 
upon  the  rights  of  the  defendant  in  the  de- 
liberations of  the  Jury.  The  declarations  of 
Da  Rosa  to  his  father  with  reference  to  em- 
ploying Mr.  Williams,  an  attorney,  assigning 
as  a  reason  therefor  that  they  were  taking 
his  money,  and  the  statement  to  Officer  Con- 
dron while  in  his  custody  In  defendant's  of- 
fice, were  spontaneous  utterances,  made  dur^ 
ing  the  transaction,  under  the  immediate  In- 
fluence of  the  acts  constituting  the  offense, 
and  which  as  a  natural  result  provoked 
them.  As  such  they  were  not  only  material. 
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but  competent  evidence  tending  to  establlsb 
the  fact  that  the  boy  was  then  laboring  un- 
der fear  Induced  by  the  alleged  threats. 
Horeorer,  what  the  prosecuting  witness  said 
to  both  his  father  and  Condron  was,  In  ef- 
fect, nothing  more  than  a  repetition  of  his 
testimony,  namely,  that  defendant  threaten- 
ed him  with  prosecution  and  Imprisonment 
in  the  state  prison  unless  he  made  Oie  pay- 
ment demanded.  While,  as  hereinbefore 
stated,  the  record  falls  to  disclose  even  pri- 
ma facie  evidence  of  the  existence  of  a  con- 
spiracy, nevertheless,  In  so  far  as  the  evi- 
dence admitted  was  prejudicial  to  the  sub- 
stantial rights  of  the  defendant,  It  was  com- 
petent and  proper  as  part  of  the  res  gestae 
in  establishing  that  at  the  time  and  Immedi- 
ately following  the  making  of  the  threats  he 
was  laboring  nnder  fear  Induced  1^  such 
threats. 

(10. 11]  Appellant  Insists  that  hla  substan- 
tlal  tights  were  prejudiced  by  gross  miscon- 
duct of  the  district  attorney  in  his  argument 
of  the  case  to  the  Jnry.  The  contention  Is 
based  upon  the  fact  that  in  discussing  the 
comparative  personalities  of  defendant  and 
Da  Hosa  the  district  attorney,  after  pic- 
turing the  latter  as  a  weak  crippled  boy, 
frightened  and  crying  after  a  night  spent 
in  Jail,  and  the  defendant  as  an  astute  law- 
yer of  experience,  said: 

"N'ow,  the  defendant  certainly  mast  be  ex- 
perienced in  this  class  of  shakedown,  aa  the 
phrase  goes.  Be  knows  to  a  nicety  just  how  far 
be  can  so." 

And  after  an  objection  interposed  by  de- 
fendant be  continued: 

"I  tell  yon,  gentlemen,  there  is  a  proper, 
sound,  logical,  inferwce  from  Beg^*  condoct  to 
say  he  mnat  be  experienced  in  this  class  of 
shakedown." 

In  his  statements  the  district  attorney  did 
not  assert  aa  a  fact  that  defendant  bad  com- 
mitted like  offenses  with  that  for  wblch  he 
was  being  tried,  but  did  cUdm  that  from  the 
manner  in  whldi  he  dealt  with  Da  Rosa  it 
was  a  fair  inference  dedadble  from  bis  con- 
doct that  be  was  experienced  in  coHectlng 
money  by  similar  metliods  designated  as  a 
"shakedown."  The  manner  In  whldi  a  crime 
is  committed,  aach  as  the  opeuii^  of  a  safe 
or  forgery  of  another's  signature,  may  Indi- 
cate a  d^ree  of  sklU  from  which  experlwce 
in  sjxh  line  of  work  may  be  fairly  Inferred. 
In  onr  optnlim,  the  drcnmstances  were  such 
that  it  cannot  be  said  the  language  used 
transgresaMl  tbe  rules  of  legitimate  argument 
wblcb  tbe  district  attorney  had  tbe  right  to 
make.  However  tbls  may  be,  we  must  as- 
sume that  tbe  Jnry  reo^^nlzed  its  oath-bound 
dul7  and  followed  the  instruction  of  the 
court  wherein  It  was  said: 

"The  court  has  had  occasion  several  times  dur- 
ins;  tbls  trial  to  instruct  you  as  to  what  is  to  be 
taken  into  consideration  by  you  In  determining 
this  case.  *  *  *  In  order  that  there  may  be 
no  misunderstanding  upon  this  point,  the  court 
■gain  inBtmcts  you  that  Btetements  and  declara- 
tions made  either  on  behalf  of  the  prosecution 
*   *   *  or  connsel  for  the  defendant,  and  not 


made  as  witnesses  under  oath,  are  not  evidence, 
and  are  not  to  be  taken  or  considered  as  evi- 
dence, either  for  or  against  the  defendant. 
*  *  *  Statements  in  argument,  not  support- 
ed by  the  evidence,  *  •  *  are  not  e^-idencei 
and  should  be  disregarded  by  you." 

[12-14]  Further  misconduct  Is  predicated 
upon  the  fact  that  In  the  course  of  bis  ail- 
ment the  district  attorney,  in  referring  to  re- 
strictions Imposed  by  law  upon  the  people's 
right  to  ba^e  alleged  errors,  as  compared 
with  that  of  defendant,  reviewed  on  appeal, 
said: 

"The  law  is  such  that  if  the  dcfcndnnt  pro- 
poses an  instruction  that  is  the  law,  and  that 
the  judge  does  not  give,  it  la  reversible  error, 
and  the  case  comes  back  for  retrial;  on  tbe  oth- 
er  hand,  the  district  attorney  hns  no  oppenl. 
The  defense  can  dn  anything  in  this  courtroom, 
and  I  cannot  objoct  Iteyond  what  I  say  in  the 
courtroom  her©.  I  rannot  fco  to  another  court, 
and  in  exchanges  between  Mr.  Sex  and  myself 
he  can  say  anything  here,  and  I  have  no  protec- 
tion other  than  what  I  get  at  tbe  hands  of  Judge 
GriflSn  on  the  bench." 

The  statement  was  highly  improper.  In 
^ect.  It  was  calculated  to  induce  tbe  Jury 
to  place  a  Ughter  estimate  on  their  duties 
than  they  would  otherwise  have  done.  The 
right,  or  want  thereof,  In  either  party  to  ap- 
peal, or  extent  of  review  granted  by  law  to 
either  party  on  appeal,  Is  not  a  subject  for 
considerati<Hi  by  a  Jury  In  reaching  its  ver- 
dict. McDonald  v.  People,  126  111.  150.  18 
N.  E.  817,  9  Am.  St.  Rep.  547;  Brazell  v. 
State,  33  Tex.  Cr.  R.  333,  26  S.  W.  723.  Nev- 
ertheless, in  view  of  the  instruction  given, 
it  cannot  be  said  that  defendant  was  prej- 
udiced by  reason  thereof.  Moreover,  the 
statement  so  made  was  not  properly  assigned 
as  misconduct,  nor  any  request  made  that 
the  court  instruct  the  Jury  to  disregard  It, 
without  which  the  possibility  of  injury  re- 
sulting to  defendant  cannot  be  considered  on 
appeal.  People  v.  Walker,  15  Cal.  App.  400, 
114  Pac.  1006;  People  v.  Mancuso,  23  Cal. 
App.  146,  187  Pna  278;  State  v.  BlggerstafT, 
17  Mont.  510,  43  Pac.  709. 

There  is  no  merit  In  appellant's  contention 
that  the  court  erred  in  denying  his  peremp- 
tory challenges  to  prospective  jurors.  Peo- 
ple V.  Schafer,  161  Cal.  573.  119  Pac.  920; 
People  v.  Ociioa,  142  Cal.  268,  76  Pac.  847; 
People  V.  Martinez,  81  CaL  App.  413, 160  Pac. 
868. 

The  ruling  of  the  court  in  denying  defend- 
ant's motion  for  a  change  of  venue  upon  the 
ground  that  a  fair  and  impartial  trial  could 
not  be  had  In  the  county  Is  fully  supported 
by  what  Is  said  in  People  v.  Kromphold,  172 
Cal.  512,  167  Pac.  590.  where  the  discussion 
was  addressed  to  a  like  motion  made  upon 
similar  grounds,  in  support  of  whicb,  how- 
ever, there  was  an  absence  of  tbe  sharp  con- 
flict in  evidenqp  disclosed  by  the  record  In 
the  Instant  case. 

In  the  light  of  defendant's  lengthy  briefs 
and  oral  argument,  we  have  examined  the 
volumlnohfl  record  with  care.  We  find  no  er- 
ror therein  which,  In  our  opinion,  can  be  said 
to  have  been  prejudicial  to  the  substantial 
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rlgbts  of  defendant,  or  liy  reason  wbereof  lie 
was  deprived  of  a  fair  and  lnH>arttal  trial  by 
a  jury,  whose  reluctance  In  finding,  blm 
guilty  Is  sbown  by  the  fact  that  they  Incor- 
porated In  tbelr  verdict  a  recommendetlon 
to  the  nrnxy  of  the  covit. 
The  judgment  and  order  are  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  WIL- 
BUR, J.;  SLOSS,  J.;  MELVIN,  J. 


PEOPLB  V.  LEE.    (Cr.  424.) 

(Diatriet  Court  of  Appeal,  Third  Diatrlet^  Gall- 
fomia.    E^b.  20,  1918.) 

1.  Cbihxnai.  Law  <8=3»433— Evioencb— Lxtxbb 
Wbittbn  to  Dbfenoakt  in  Name  or  An- 

OTHBB. 

Id  a  prosecution  for  murder,  a  letter  headed 
"Dear  Charle;"  and  sigied  "Billy,"  addressed 
to  defendant's  brother-in-law,  whose  name  was 
not  Chariey,  and  opened  by  defendant's  mother- 
in-law,  was  improperly  admitted  in  evidence  as 
a  letter  meant  for  defendant  where,  though  de- 
fendant's name  was  Charles,  tiie  evidence  did 
not  connect  letter  with  defendant,  and  did  not 
•how  Identity  of  sender  or  that  deEendant  knew 
of  the  existence  of  the  letter  before  the  trial. 

2.  Gbzmiitai,  Law  ^9719(1)  —  Oonduot  or 

C0URSEI« 

Where  a  love  letter  was  not  addressed  to 
defendant  and  there  was  no  evidence  that  it  was 
meant  for  defendant,  Btatemenbs,  by  prosecuting 
attorney  in  a  prosecution  for  murder,  during  his 
opening  statement  and  closing  address  to  the 
jury,  that  the  letter  was  from  a  woman  and  in- 
tended for  defendant,  and  his  conduct  in  read- 
ing and  repeatedly  commenting  on  letter  and  hia 
interpretation  of  mysterious  phraaes  thereof  as 
intended  for  a  married  man  with  domestic 
trouble,  held  improper. 

3.  OBnaNAi,  Law  ^s»1186(4}— Psbjtjdicial 
Ebbok. 

In  prosecution  tor  murder  of  a  married  man 
with  children,  improper  admission  of  a  love  let- 
ter not  written  by  defendant's  wife  and  contain- 
ing mysterious  phrases  interpreted  by  prosecutor 
as  intended  for  a  married  man  with  domestic 
trouble  held  prejudicial  error  not  avoMed  by 
Const.,  art  6,  | 

4.  Cbimikai,  Law  «=»991  (3)— SEnTENCE. 

Vnder  Pen.  Code,  8  1168,  added  by  St  1917, 
p.  005,  providing  for  indeterminate  sentence,  not 
greater  than  maximum  nor  less  than  minimum 
of  the  term  fixed  for  the  particular  offense,  a 
sentence  of  one  convicted  of  manslaughter  to 
from  one  to  ten  years'  imprisonment  is  errone- 
ous in  view  of  section  193,  fixing  a  maximum 
imprisonment  for  manslaughter  of  ten  years, 
but  fixing  no  minimum  term. 

Appeal  from  Superior  Court,  Mendocino 
County;   J.  Q.  White,  Judge. 

Charles  Lee  was  convicted  of  manslaugb- 
t^,  and  from  Judgment  and  from  order  de- 
nying new  trial  be  appeals.  Reversed  end 
remanded. 

See,  also,  171  Pac.  958. 

W.  D.  L.  Held,  of  Uklah,  for  aHpellant 
TT.  S.  Webb,  Atty.  Oen.,  antf  J.  Chaa.  Jcmea, 
D^aty  Atty.  Gen.,  for  the  People. 

HAST,  J.  By  an  information  filed  by  tbe 
district  attorney  of  Mendocino  county,  de- 


fendant was  charged  with  the  crime  of  mur- 
der, committed  on  tbe  Idth  day  of  May,  191? ; 
tbe  deceased  being  his  sister,  Mary  I^ng. 
Tbe  jury  returned  a  verdict  of  manslaugh- 
ter, and  the  Judgment  of  the  court  was  that 
the  defendant  "be  punlsbed  by  imprisonment 
In  the  state  prison  ot  the  state  of  California 
for  the  term  of  from  one  to  ten  years."  The 
defendant  appeals  from  an  order  denying 
bis  motion  for  a  new  trial  and  from  tbe 
Judgment 

Briefly  but  generally  stated,  the  facts  lead- 
ing up  to  the  commission  of  tbe  homicide 
are  as  follows:  Defendant  and  his  wife 
were  living  In  the  town  of  Willlts  In  Mendo- 
cino county.  On  May  14,  1917,  Mrs.  Ed. 
Gravler.  wbo  lived  In  Bound  Vall^.  accom- 
paned  by  her  daughter,  Hazel,  went  to  Wil- 
llts for  the  purpose  of  visiting  Mrs.  Lee,  the 
wife  of  defendant,  who  was  also  a  daugh- 
ter of  Mrs.  Gravler.  The  visitors  were  met 
at  the  train  by  Mrs.  Lee,  and  tbe  thre«  par- 
ties started  for  the  defendant's  house.  On 
the  way  they  stopped  at  the  post  office  and 
Mrs.  Lee  went  in  to  Inquire  for  mall.  When 
she  came  out  she  lianded  to  Mrs.  Oravier  a 
letter  addressed  to  Arlow  Gravler,  a  son  of 
Mrs.  Gravler,  who  at  the  time  was  of  the 
age  of  about  19  years.  The  envelope,  by  the 
dating  stamp,  showed  that  it  bad  been  mailed 
at  "Dos  R."  (an  abbreviation  for  Dos  Rlos) 
on  May  12,  1917.  Mrs.  Gravier  opened  and 
read  the  letter.  It  commenced  with  the 
words  "Dear  Charley,"  showed  a  considerable 
degree  of  friendship  existing  between  tbe 
writer  and  the  one  for  whom  It  was  Intended, 
and  was  signed  "SIncerdy  yours,  Billy." 

On  the  next  morning.  May  15tb,  there  was 
some  conversatltm  between  Mrs.  Gravler  and 
ijefendant  about  the  receipt  by  the  latter  of 
"love  letters" ;  defendant  stating  that  he  nev- 
er received  any,  and  Mrs.  Gravler  relying, 
"Don't  be  too  sure."  She  stated  that  the 
conversation  was  "Just  in  a  joking  way"  and 
that  she  did  not  show  defendant  tbe  letter 
above  referred  to,  wlilch  was  In  her  posses- 
sion at  the  time,  nor  did  she  tell  him  that  she 
bad  such  a  letter. 

During  the  night  of  May  15th  defendant 
was  with  several  men  In  a  saloon  at  Wlllits. 
Frank  Hall,  one  of  these  men,  testlBed  that 
defendant  told  him  that  his  wife  "had  got 
a  letter  that  some  person  had  wrote  to  him 
and  he  never  got,"  that  his  mother-in-law 
was  making  trouble  between  him  and  his 
wife,  and  "he  would  make  trouble  If  they 
didn't  leave  blm  alone."  Defendant  start- 
ed for  his  home  between  2  and  3  o'clock  In 
the  morning.  He  stopped  at  the  hcHne  of 
Mr.  and  Mrs.  Long,  who  were  in  bed,  and, 
according  to  the  testimony  of  Mr.  Long,  said : 

"That  he  would  go  home  and  show  that 
damned  old  mother-in-law  of  his  how  to  Inters 
fere  with  his  business." 

Defendant  went  out,  and,  shortly  after- 
wards, Mrs.  Gravier  and  her  daughter,  Hazel, 
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went  to  the  liOng  taoii8&  Hn.  Gravler  there 
said  that: 

"Charlie  had  the  gun  and  waa  gcoDg  to  do 
some  killing  over  tiiere,  going  to  kill  the 
family." 

Mrs.  laag  partially  dressed  herself  and 
wait  to  the  defendant's  house.  Tea  or  flf- 
teea  minutes  later,  somewhere  between  4 
and  5  c^cUnA  in  the  morning,  Mr.  Loi^  heard 
diots  at  the  Lee  residence. 

Mrs.  Daisy  Moore,  who  was  in  a  house 
across  the  street  from  the  Lee  residence, 
heard  screaming  and  saw  two  women  and 
two  i^ldrra  running  from  the  house.  She 
said  that  Mrs.  Long  came  out  of  her  house 
and  said,  "I  am  gcdng  over  there  and  put  a 
stop  to  that  right  now,"  and  went  to  Mr. 
Lee's.    Mrs.  Moore  testified: 

"Before  ever  I  heard  the  shooting,  I  heard 
a  man's  voice  say,  'Yon  will  open  my  letters, 
will  you?'  Q.  And  could  you  recognize  the 
voice?  A.  Well,  it  sounded  very  much  like  Mr. 
Lee's  voice.  I  had  heard  his  voice  before, 
and  it  sounded  very  much  like  Mr.  Lee'a  voice. 
I  un  quite  sure  it  was  his." 

Other  witnesses,  netghbOTS  of  the  Lees, 
testified  that  they  heard  «»ne  one  of  the 
children  cry  out  several  thnea.  "Dtrnt  shoot, 
Papa." 

1.  The  point  mainly  relied  upon  by  the  de- 
fendant is  that  the  letter  r^erred  to  was 
emmeondy  admitted  In  evidence ;  that,  while 
the  district  attorn^,  in  his  opraiing  state- 
ment to  the  Jury,  stated  that  the  letter  came 
to  defoidant  turn  a  Mrs.  Spendl,  there  is  no 
evidence  in  the  record  as  to  who  wrote  it 
or  that  it  waa  Intoided  for  the  defendant; 
that,  if  the  Jury  b^eved  the  letter  to  have 
been  intended  for  def^dant,  and  sent  by  a 
woman  not  his  wife,  ita  omtents  were  high- 
ly prejudicial  to  defendant's  case;  and  that 
the  district  attorney  raid  and  re-read  to  the 
Jury  the  contents  ot  the  letter  and  drew  "ev- 
ery sinister  conclusion  fnHO  Its  contents  that 
might  work  to  the  detriment  of  defendant." 

In  view  of  sectlMi  4%  ot  artli^e  6  of  the 
Constitution,  which  authorizes  the  excuse  of 
errors  In  the  trial  ct  cases  where,  after  a 
review  and  oq^slderatloD  of  the  entire  record 
of  the  case  in  band,  it  cannot  be  said  that  a 
miscarriage  of  Justice  has  resulted  from  any 
error  so  committed.  It  is  requisite  that  the 
testimony  should  be  examined  and  consider- 
ed to  determine  whether  the  letter  referred 
to  was  prejudicial,  aasoming  for  the  pres- 
ent that  It  was  inadmissible. 

As  to  what  occurred  in  the  house  imme- 
diately after  the  defendant  entered  It  on  the 
morning  of  the  shooting,  the  testimony  of  Mrs. 
Gravier,  Mrs.  Lee,  and  Miss  Hazel  Oravier, 
who  afterwards  became  and  was  at  the  time 
of  the  trial  the  wife  of  one  Hart,  shows  these 
facta :  That  the  defendant,  upon  entering  the 
house,  first  went  into  the  room  occupied  by 
Mrs.  Gravier  and  her  daughter,  Hazel,  and, 
lighting  a  lamp,  remarked  to  them  that  he 
thought  it  was  time  for  them  to  arise.  He 
then  went  Into  the  room  occupied  by  his  wife 
and  one  of  the  children  and  made  a  similar 


suggestion  to  them.  He  then  took  down  a 
revolver  which  was  hanging  from  the  wall 
In  the  room.  Mrs.  Lee,  addressing  him,  ask- 
ed  him  In  rather  a  loud  tone  of  voice  to  give 
the  weapon  to  her.  Whether  he  voluntarily,  de- 
livered the  weapon  to  her,  or  she  by  force 
got  It  from  his  possession,  does  not  clearly 
appear  from  the  evidence;  but  at  all  events 
she  obtained  possession  of  the  weapon.  Lee 
then  left  the  room  and  went  to  the  home  of 
his  sister,  Mrs.  Long,  the  deceased.  In  the 
meantime,  one  Packard,  who  had  b^en  cat 
all  the  night  before  with  Lee,  and  on  the 
morning  of  the  shooting  accompanied  the  lat- 
ter to  hia  home,  entered  the  room  of  Mrs. 
Lee,  Upon  observing  Packard  In  the  room, 
Mrs.  t^ee  screamed  and  ordered  Packard  to 
leave  the  room.  The  defendant  shortly  there- 
after returned,  entered  the  house,  and  in  the 
kitchen  procured  a  rifle  which  was  kept 
there  and  with  It  went  into  his  wife's  room. 
Mrs,  Lee  then  hastily  left  the  house.  Mrs. 
'  Gravier  8tew>ed  from  her  room  Into  the  sit- 
ting room  and  saw  the  barrel  of  the  rifle 
pointing  towards  her  through  the  curtains 
from  Mrs.  Lee's  room.  She  could  not  then 
see  the  defendant.  She  and  her  daughter, 
Hazel,  thereupon  left  the  house,  went  to 
Mrs.  Long's  residence,  and  Mr.  Long  testlfled, 
as  we  have  seen,  she  told  the  Longs  that  Lee 
"was  going  to  kill  the  whole  fiimily."  Mrs. 
Gravier,  however,  teatlfled  that  what  she 
said  to  the  Longs  was  that  Lee  had  taken  the 
gun  from  the  wall  and  that  she  (Mrs.  Gra- 
vier) was  afraid  that  he  was  going  to  commit 
suicide. 

We  have  already  shown  that  Mrs.  Long, 
Immediately  upon  being  told  by  Mrs.  Gravier 
of  the  trouble  at  the  Lee  home,  went  to  the 
latter  place.  The  defendant,  his  daughters, 
Annie  and  Frances,  the  former  13  and  the 
latter  about  S  years  of  age,  one  Louis  Mulr, 
and  Mrs.  Long  were  then  the  only  persons 
in  the  house.  Annie  did  not  appear  to  know 
how  the  shooting  occurred,  and  her  testimony 
as  to  that  circumstance  seems  to  have  been 
of  an  evasive  character,  dne,  probably,  to  a 
desire  to  shield  her  father  as  much  as  possi- 
ble at  the  trial,  or  perhaps  It  may  have  been 
the  result  of  poor  memory,  as  she  Intimated 
was  the  fact.  At  any  rate,  she  said  she  saw 
no  scuffling  between  her  father  and  Mrs. 
Long  prior  to  the  discharge  of  the  rifle.  She 
said  that  her  aunt  and  baby  sifiter  were 
standing  near  the  door  leading  into  the  room, 
and  her  father  held  the  rifle  so  that  the  muz* 
zle  pointed  towards  the  floor,  and  that  while 
so  holding  the  weapon  it  was  dladiarged. 

Mulr  testified  that  he  had,  before  the  de- 
fendant emtered  the  house^  asked  the  latter 
for  the  loan  of  a  pistol.  He  was  waiting 
on  the  outside  for  the  return  of  Lee  when 
he  heard  some  noise  in  the  house  and  met 
Mrs.  Lee  as  she  was  leaving  the  house.  The 
latter  said  to  blm:  "Look  out  I  Charlie  (re- 
ferring to  the  defendant)  has  gone  crazy — 
going  to  shoot  somebody."  Thereupon  Mulr 
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entered  the  house  and  went  Into  the  room 
where  Lee  and  Mrs.  Long  wer^  he  said, 
wreetllng  with  a  rifle;  eaxib  apparently  en- 
deavoring to  take  the  weapon  from  the  other. 
During  the  scuffle  the  rifle  was  discharged, 
Le  said,  and  Mrs.  Long  fell  to  the  floor.  Lee, 
addressing  Mrs.  Long,  asked:  "My  Godl 
Have  I  shot  you?"*  And  she  replied  that  he 
had,  whereupon,  addressing  Mulr,  said: 
"My  God.  Louie  t  I  have  shot  my  sister. 
Go  and  get  a  doctor."  Mulr  iminedlatdy 
started'out  to  find  a  pfaysicdan. 

Lee  testified  that  his  purpose  In  getting 
the  i^stol  was  to  loan  It  to  Mulr ;  ttiat,  when 
be  took  It  from  the  wall,  his  wtte  requested 
him  to  iive  It  to  her  and  that  he  did  so; 
that  thereafter  he  told  Mulr  that  his  wltd 
refused  to  let  him  bare  the  pistol  and  that 
Mulr  said  that  he  desired  the  wrapon  for 
the  pDipose  ot  shooting  some  wild  ani- 
mals Infesting  that  section  and  Insisted  up- 
on Lee  loaning  him  a  weapon;  that  he 
(Lee)  then  returned  to  the  houso  and  pro- 
cured tbe  rlfl^  which  was  then  unloaded, 
and  wait  into  his  wife's  room  to  procure 
some  cartridges  which  be  kept  in  a  bureaa 
drawer  in  that  room;  that  his  sister,  Mr& 
Long,  thm  came  in  the  house  and  Into  the 
room  where  be  was  and,  taking  hold  of  the 
gun  and  addressing  Lee,  said:  "Oh,  Charlie! 
Don't  do  that" 

"And,"  continaed  Lee,  "I  did  not  know  what 
ahe  meant  by  the  remark  she  made,  and  I  says, 
'Do  what,  Mary?'  I  saya,  '1  ain't  going  to  hurt 
nobody,'  and  she  let  loose  of  the  gun ;  these 
cartridge*— then  I  liad  took  oat  ten  cartridges 
out  of  the  box  and  pot  the  rest  back  in  the 
bureau  drawer,  and  so  when  she  came  in  and 
grabbed  hold  of  me  with  the  gun -my  baby  then 
grabbed  me  by  the  leg  and  she  hollered,  or  some- 
thing; I  don't  know  what  she  did  say.  I 
couldn't  swear  posltiTS  what  she  did  say.  So 
I  seen  she  was  excited,  and  I  picked  her  up 
and  walked  over  and  put  her  down  on  the  bed ; 
and  my  sister  let  loose  of  the  gun.  She  was  as 
calm  as  any  one  was  then.  She  cooled  off  right 
away,  and  we  set  there  and  talked  a  few  min- 
utes—I guess  three  or  four  minutes.  I  was 
playing  with  the  baby,  and  I  got  up  and  went 
back  OTer,  and  Louie  Muir  was  standing  In  the 
door,  and  I  picked  up  these  cartridges,  and  I 
pulled  back  tne  breed  block  to  that  gun  and 
put  in  five  cartridges.  My  sister  waa  over  at 
the  bed  and  tbe  baby  when  I  left  there.  When 
I  put  those  cartridges  in,  I  just  turned  around 
and  let  tliiB  breech  block  down,  and  when  I  did 
it  went  off.  My  sistA  and  baby  must  have  mov- 
ed over  next  to  the  door  during  tbe  time  my 
back  was  turned,  btcause  I  never  did  see  them 
until  that  shot  was  fired.  When  the  shot  went 
off,  my  sister  soys,  'Ob,  Charlie,'  and  she  kind 
of  slid  down  the  wall,  and  my  baby  run  out  to 
one  side  and  exclaim'^d,  'Oh,  papa.'  •  •  • 
I  dropped  this  gun  against  the  wall  and  went 
over  and  grabbed  my  sister  before  she  feU  to 
the  floor.  She  was  kind  of  sliding  down  the 
wall,  and  so  Louie  Muir  was  there,  and  I  says: 
'My  God!  I  have  shot  my  sister.  Bun  for  a 
doctor.'  And  so  he  left.  •  *  •  After  Muir 
left,  my  sister  asked  for  water,  said  she  felt 
sick,  and  I  ran  out  to  the  kitchen  sad  pro- 
cared  and  brou^t  to  her  some  water." 

With  the  assistance  of  E^ekftrd,  above 
spoken  of,  who  was  in  an  outhouse  on  the 
Lee  premises  when  the  shot  was  flred,  tbe 
defendant  placed  Mrs.  Long  on  a  bed. 


As  to  the  conversation  with  his  compan- 
ions with  whom  he  was  drinking  and  carous- 
ing before  going  to  his  home,  the  defendant 
denied  that  therein  be  made  any  threat 
against  either  his  mother-in-law  or  hia  wife, 
or  that  he  refierred  to  any  parttonlar  letter. 
One  of  his  companions  twUfied  UUt,  while 
he  inferred  from  his  conversation  that  the 
defendant  was  referring  to  his  mother-in-law 
when  speaking  of  bis  lettwcs  beiitg  tampered 
with,  be  did  not  mentlMi  that  lady's  name. 
Tbe  same  witness  testtfled  that,  in  said  con- 
versation, tbe  d^endant  referred  only  to  a 
letter  wbl^  he  claimed  bis  wife  had  saxwt^ 
tltlously  "taken  from  bis  clothes.** 

With  respect  to  the  letter  admitted  in  evi- 
dence the  defendant  tesOfled  that  be  bt^ 
never  heard  of  or  seen  It  until  it  was  pro-, 
duced  at  tbe  trial.  Mrs.  Oravier  testlfled 
that  she  had  never  sbom  blm  the  letta  or 
referred  to  It  in  bis  presence  except  In  the 
general  and  Jocular  way  above  referred  ta 

There  was  no  testimony  presented  lAowing, 
or  tending  to  show,  that  tbe  defendant  and 
Mrs.  Long  had  ever  had  any  differences,  or 
that  tbe  defendant  had  ever  tlireatraied  to  in- 
flict injury  upon  her.  To  tbe  contrary,  tbe 
defendant  testlfled  that  there  had  always 
been  the  best  of  feeling  existing  between 
them. 

It  should  be  stated  that  two  fleah  wounds 
were  produced  by  the  cartridge  from  tbe  ri- 
fle upon  tbe  left  lower  limb  of  Mrs.  Long, 
one  In  the  thigh  and  the  other  In  tbe  calf 
of  the  leg;  that  the  wounds  were  tempo- 
rarily treated  1^  a  local  physician,  after 
which  she  was  r«uoved  to  the  county  ho^- 
tal,  at  Uklah,  where  she  received  treatment 
by  the  county  physician;  that  her  death 
was  due  to  an  infection  wbii^  developed  la 
the  wounds  and  caused  decompodtlon  to 
set  in. 

Btfrs.  Long,  shortly  after  being  sboti  stated 
to  several  persons  that  she  believed  she 
would  not  recover,  and  <m  tbe  day  she  was 
removed  to  Uklah  declared  tliat  she  never 
would  return  alive.  On  all  these  occasions 
she  declared  that  the  shooting  was  purely 
accidental,  and  a  few  days  before  her  death, 
after  stating  that  she  knew  she  was  goii^  to 
die,  she  signed  the  following  paper,  which 
was  read  to  her,  one  of  tbe  witnesses  testi- 
fied, and  which  she  faers^  read,  so  another 
witness  declared: 

"Mrs.  Mary  Long,  being  first  duly  sworn, 
deposes  and  says  that  she  resides  at  WUIits 
in  the  county  of  Mendocino,  Cal. ;  that  she 
knows  Charles  Lee  and  has  known  him  at  all 
the  times  herein  mentioned;  that  on  Wednesday 
morning,  May  16  1917,  at  about  tbe  hour  w 
abont  16  to  S  o'clock  she  was  present  at  the 
home  of  said  Charles  Lee  in  said  Willits  and 
said  Lee  at  said  time  had  in  his  hand  a  gun 
and  threatened  to  commit  suicide ;  that  affiant 
endeavored  to  'dissuade  him  from  bis  express 
puriwse,  and  she  grabbed  said  weapon  and  a 
struggle  ensued  between  herself  and  said  Lee ; 
that  in  said  struggle  said  gun  was  discharged 
twice  striking  affiant  in  the  leg  above  the  knee: 
that  at  said  time  Prankie  Lee  the  daughter  of 
said  Charles  I<ee  was  hanging  about  the  knes 
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of  affiant  and  aald  weapm  dlschftrKed  one  or 
more  bullets  in  fb9  body  of  said  e&ild  and  of 
affianL  That  the  discharge  of  B&ld  weapon  was 
wholly  and  entirely  accidental  and  without  an; 
intentum  ao  far  aa  waa  apparent  to  affiant  mi 
the  part  of  aald  Lee  to  diwdiaige  the  lame. 
(Signed]        Mta.  Mary  E.  Long.  Affiant" 

We  have  thus  reproduced  herein  a  brief 
synoptical  statement  of  the  testimony  given 
both  for  and  against  the  defendant,  and  it 
will  not  be  denied  that  upon  the  facts,  the 
case  Is  a  very  close  one.  In  fact  so  far  as 
may  be  Judged  from  the  face  value  of  the 
testimony,  a  verdict  of  acquittal  would  have 
been  equally  with  the  verdict  returned  con- 
sistent and  reasonable.  The  testimony  tend- 
ing to  show  the  ugly  state  of  mind  in  which 
the  defendant  was  prior  to  returning  home, 
and  that  tending  to  establish  that  he  had 
threatened  to  do  physical  vic^ence  to  his 
mother-in-law,  together  with,  the  testimony 
of  the  neighbors  that  they  heard  loud  noises 
and  other  disturbances  at  the  home  of  the 
defoidant  after  he  had  returned  thereto  in 
the  early  morning,  and  the  testimony  that 
npcm  entering  the  house  he  procured  a  weap- 
on, which  was  taken  from  him,  and  then  pro* 
cured  the  weapon  with  which  the  shooting 
was  done  and  loaded  it  with  cartridges,  and 
other  circumstances  of  a  more  or  less  incrim- 
inating diaract^,  mlglit  Jnst^  be  held  to  be 
■nffictent  to  sustain  the  verdict 

On  the  other  hand,  it  is  -very  plain  trom 
the  testimony  that  had  be  desired  to  inflict 
any  injury  upon  his  vrtSe  or  bis  mot3ieT-in> 
law,  be  could  bave  done  so,  for  the  opportnnl- 
ty  for  sncA  violence  was  present.  His  wife 
aKKared  to  bave  little  dlfBcnlty  in  getting 
tbe  pistol  from  bis  possession,  and  bis  moth- 
er-ln-law  was  still  in  the  bouse  when  he  bad 
posaesedon  ot  fbe  rifle.  There  Is  absolutely 
no  testimony  in  the  record,  except  the  mere 
Uct  of  the  dlscbaise  of  the  rifle,  from  which 
it  can  be  Inferred  that  be  intended  to  shoot 
or  injure  Mrs.  Long.  There  is,  indeed,  no 
testimony  except  his  explanatory  of  how  the 
rifle  came  to  be  discharged,  and  he  did  not 
seem  to  know  precisely  how  It  occurred.  It 
is  therefore  impossible  to  say  from  the  rec- 
ord that  the  shooting  was  the  result  of  crim- 
inal negligence,  which  would  constitute  the 
oCTense  that  of  manslaughter,  and  there  is 
no  evidence  to  support  the  theory,  which  was 
advanced  by  the  district  attorney  In  his  tun- 
ing statement  to  the  JU17.  that  the  shooting 
of  Mrs.  Long,  while  not  intended  as  to  ber, 
was  the  result  of  an  attempt  and  an  intent 
deliberately  to  shoot  some  other  person. 

Of  course,  the  object  of  the  foregoing 
discussion  of  the  testimony  Is  not  to  show 
that  the  verdict  so  far  as  the  evidence  is 
concerned,  could  not  be  upheld.  Thus  we 
have  considered  and  briefly  analyzed  the 
proofs  only  to  show  that,  as  before  stated, 
the  verdict  has  exceedingly  frail  support  and 
that  the  ruling  admitting  the  letter  above 
referred  to  in  evidence  must  be  considered  In 
view  of  that  situation  as  to  the  testimony. 
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To  the  consideration  of  said  ruling  we  are 
now  brought 
[1]  The  letter  In  question  ia  here  given  in 

fuU: 

*'Maj  11th  17 

"  'Dear  CharW 

"Just  a  few  lines  to  let  yon  know  I  haven't 
forgotten  My  Little  Papa.  I  am  Just  able  to  be 
op  today  ft  feel  very  weak.  So  please  excuse 
thia  scrawl  How  is  every  little  tiling  &  what 
18  the  latest  news.  How  is  8cmf  Remember  me 
Kindly  Your  Rival  is  here  with  Bydrant.  .they 
are  getting  Hog*  bo  tod  know  I  am  in  no  con- 
dition for  Company  &  do  not  Care  to  be  bother- 
ed. Bot  I  had  to  get  op  just  the  same.  Tbey 
had  to  sleep  out  in  t^e  Tent  &  thought  it  a 
crime.  Well  I  can  not  help  it  I  have  only  a 
small  Cabin  built  for  2;  Certain  ones  only  are 
icejcome.  Well  I  hope  this  finds  you  O.  E.  & 
take  good  of  yourself  St  don't  hit  the  jug  too 
much  ft  you  will  feel  better.  Hope  you  answer 
tbis  ao  I  will  know  If  it  reached  you  without 
trouble.  As  you  have  had  enough.  And  I 
don't  want  to  cause  you  any  more.  Can't  write 
you  much  as  I  am  too  weak  Must  go  bade  to 
bed.   80  I  must  close  with  lots  of  love 

"Sincer^y  Tours  'BUtv' 
"Address  %,  'Idlewylde  Ranch' 

"Haven't  seoi  Road  house  since  Tuesday. 
Have  a  lot  to  tell  V.   Write  soon. 

"Do  you  know  of  any  one  has  a  good  collie 
Paw>y  \o  give  away.  Just  heard  you  had  s^t 
the  blankets.  Is  that  true?" 

We  tbtnk  ttiat  titere  was  abst^ntely  no 
legal  foondatlaa  whatever  laid  for  tbe  ad- 
ndaaton  of  Qtat  Mter  In  endenoe.  We  search 
the  reond  In  vain  tt^  find  that  It  was  in  any 
measure  or  degree  ooonected  with  the  de- 
fendant or  that  tbe  deftoidant  was  oonpected 
with  it  There  is  no  evidence  showing  who 
wrote  tbe  letter,  or  whether  the  writer  of 
it  vnis  a  male  or  female,  and,  if  the  latter, 
wb^lm  it  was  written  by  the  party  named 
by  tbe  district  attorney  as  its  author  In  bis 
opening  statement  It  Is  tme  tbat,  whereas 
the  Mivelope  containing  the  letter  was  ad- 
dressed to  "Arlow  Grayler,"  the  writer  in 
the  letter  itself  addressed  the  party  for 
wbnm  it  was  intended  as  "Obarley,"  tbe  first 
name  of  tbe  defendant,  and  that  Mrs.  Grav- 
ier  testlfled  tbat  ber  son.  Arlow,  was  not 
known,  or,  so  for  as  she  knew,  ever  address- 
ed as  "Charley."  It  is  also  tme  that  tbe  de- 
fendant stated,  on  erosa-ezamlnation,  tliat  be 
thought  be  recognixed  the  handwriting  of 
tbe  letter,  although  dedoring  in  the  same 
connection  that  he  knew  no  person  known 
as  or  calling  him  or  herself  "BlUy."  But 
these  drcomstancea  faH  fitr  abort  of  show- 
ing that  tbe  letter  was  intended  for  the  de- 
fendant. It  is  not  at  all  improbable,  so  far 
as  the  TOCOid  goes,  that  tbe  author  of  t^e 
letter  and  Arlow  C^ravler  might  have  had 
an  undezBtanding  betweoi  themselves  that 
thus  he  or  she,  as  the  case  is,  should  address 
his  or  her  letters  to  him,  or,  so  far  as  the 
record  throws  light  upon  tbe  matter,  it  would 
not  be  an  Improbable  theory  that  the  writer 
of  the  letter  was  accustomed  to  addressing 
him  as  "Charley."  In  any  event  there  Is 
not  as  stated,  any  teatlmony  of  any  char- 
acter in. the  record  showing  that  tbe  letter 
was  Intended  for  the  defendant  There  might 
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hfLve  been  a  suspicion  In  the  minds  of  Mrs. 
Gravler  and  Mrs.  Lee  that  the  letter  was  In- 
tended for  the  defendant.  There  probably 
was,  as  we  inter  from  what  Mrs.  Gravier 
said  to  the  defendant  after  receiving  the  let- 
ter when  Jokingly  speaking  of  whether  he 
(defendant)  had  ever  received  love  letters, 
she  baring  testified  that,  while  she  had  the 
letter  in  her  pocket,  he  said  be  had  never 
reralved  love  letters,  and  she  relied,  j(riclng- 
ly,  "not  to  be  too  sure  about  that."  But 
even  this  doe&  not  connect  the  defendant  with 
this  particular  letter.  Furthermore,  as  has 
been  shown,  there  la  no  testimony  tending  to 
show  that  the  defendant  had  any  knowledge 
of  the  existence  of  tbe  letter  In  question  un- 
til It  was  produced  at  the  trloL  On  the  con- 
trary, the  testimony  of  botti  Bfrs.  Gravier 
and  himself  shows  that  he  had  no  such 
knowledge  untU  the  trial,  and  thrira  la  the 
rally  testimony  in  the  record  upon  that  prop- 
ositiou. 

12]  It  fbllows  that  tbe.  letter  was  clearly 
Inadmissible,  and  that  it  was  highly  prej- 
udicial there  can  be  Uttle,  if  any,  doubt. 

Beadll;  can  It  be  understood  how.  a  Jury 
of  laymen — generally  made  up  of  the  most 
Intelligent  and  respectable  dltlzena  of  a  coun- 
ty— ^wonld  bitterly  resent  the  conduct  of  a 
man  of  family  In  maintaining  sudtt  relations 
with  a  female  not  his  wife,  as  the  language 
of  the  letter  In  question  as  interpreted  in  his 
argument  by  the  district  attorney  very  clear- 
ly indicates  existed  between  the  writer  of 
said  letter  and  the  person  for  whom  it  was 
Intended.  We  think  that  it  can  be  laid  down 
as  a  proposition  hardly  admitting  of  dispute 
that,  in  a  close  case  upon  the  focts,  such  a 
letter,  where,  as  here,  the  defendant  was  a 
married  man  and  has  a  family  of  young  chil- 
dren, would  move  the  scales  against  him. 
And  th&t  the  Jury  In  this  case  regarded  the 
letter  as  having  been  written  by  a  female  and 
Intended  for  the  defendant  is  undoubtedly 
true,  since  It  was  admitted  in  evidence  avow- 
edly upon  that  theory,  and  since,  fnrther- 
moxe,  tbe  district  attorney,  both  in  his  open- 
ing statement  and  closing  argument,  dedar- 
ed  that  the  letter  was  written  by  some  wo- 
man and  intended  for  tbe  defendant;  and 
that  the  district  attorney  r^arded  the  let- 
ter as  a  singularly  important  circumstance 
strongly  supporting  the  theory  of  guilt  Is 
also  an  unquestionable  proposition,  for  he 
not  only  repeatedly  referred  to  and  laid  em- 
phasis upon  the  fact  In  his  closing  a^ummt, 
but  read  and  analyzed  the  language  of  the 
letter  before  the  jury  and  so  interpreted  cer- 
tain rather  mysterious  or  ambiguous  phrases 
ttiereof  as  to  show  that  the  letter  was  in- 
tended not  for  an  unmarried  but  for  a  mar^ 
rled  man  having  domestic  trouble,  and  drew 
tbe  inference  the  language  as  he  inter- 
preted It  and  declared  that  the  letter  oonld 


not  have  been  intended  for  Arlow  Gravier, 
an  unmarried  youth,  but  for  the  defendant. 

[S]  The  argument  and  the  Inferences  re- 
ferred to  were,  In  our  opinion,  wholly  nn- 
warruited,  and  were  so  because,  as  before 
stated,  there  was  no  testimony,  except  such 
as  might  only  have  generated  a  mere  suspi- 
cion, showing  that  the  defendant  was  tbe  par- 
ty for  whom  the  letter  was  Intended. 

Iforeover,  as  the  purpose  of  the  Introduc- 
tion in  evld^ce  of  any  such  letter  was  to 
show  motive  for  ^e  alleged  crime  of  the  ac- 
cused, the  letter  in  question  was  wholly  out 
of  place  in  this  record,  inasmuch  as  it  was 
not  shown  that  the  defendant  knew  of  ite 
existence  nntU  tbe  trial. 

[4]  Our  omclusion  is  that  the  error  con- 
sidered Is  b^ond  tbe  saving  grace  of  sec- 
tion of  article  0  of  tbe  Constitution,  and 
that  for  said  error  tbe  cause  must  be  ire- 
versed.  But,  in  view  of  a  probable  retrial 
of  tbe  case,  Che  following  suggestions  should 
be  made:  The  Judgment  pronounced  in  this 
case  Is  lmpris(nunent  in  the  state  prison  tot 
from  one  to  ten  years.  Tbia  Judgment  was 
undoubtedly  pronounced  in  purported  obedi- 
ence to  section  1168  of  the  Penal  Code,  add- 
ed to  said  Code  lor  the  Legislature  of  1917 
(Stots.  1917,  p.  665).  Said  section  expressly 
provides  that  the  court,  in  Imposing  sentence, 
where  the  imprisonment  Is  to  be  in  any  re- 
fwmatory  or  state  prison  of  tbe  state,  shall 
not  fix  tbe  term  or  duration  of  the  period  of 
imprisonment,  "provided,  that  the  period  of 
such  confinement  lediall  not  exceed  the  maxi- 
mum or  be  less  Iban  tbe  minimum  term  of 
imprisonment  provided  by  law  for  the  public 
offense  of  which  such  person  was  convicted." 

Tbe  poialty  fOr  manslau^ter,  of  which  the 
defendant  was  convicted,  Is  "imprisonment  in 
tbe  state  prison  not  exceeding  ten  years." 
Pen.  Code,  I  193.  It  will  be  observed  that 
the  punishment  may  be  for  any  term  less 
than  ten  years;  it  may  be  fbr  a  month  or 
even  one  day.  The  Judgment  In  this  case, 
therefore,  although  in  our  opinion  not  void, 
is  nevertheless  erroneous,  inasmudi  as  It  fix- 
es a  minimum  penalty.  Although  not  neces- 
sary to  be  decided  here,  it  would  seon  frran 
the  language  of  tba  section  that  it  was  cmi- 
templated  that  a  Judgment  of  sentence  should 
merely  be  that  the  defendant  be  confined  in 
one  of  the  state  ^sons,  without  fixing  or 
naming  either  tb»  minimum  or  maximum 
penalty  for  tbe  <^ense  of  which  be  was  con- 
victed. Of  course,  Owse  observattons  are 
ventured  upon  the  ossiunptibn  that  tbe  new 
section  in  question  Is  consistent  in  an  re- 
spects with  tbe  provisions  of  tbe  Oonstitn- 
tion  baring  a  bearing  upon  the  matter 
penal  punlshmoit. 

Judgment  and  order  lerwsea  and  cause 
remanded. 

We  concur:  OHIPMAN,  P.  JT.;  BDIU 
NDIT,  J. 
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DUNCAN  V.  TOM  POSTB,  Inc.,  et  aL 
(Civ.  2126.) 

(District  Court  of  Appeal.  Second  XMstrict,  Oal- 
ifomia.   Feb.  23,  1018.) 

1.  Landlord  akd  Tenant  «=»281{6)— Rent— 
AasiaRiONT^uincisNOT  ot  Bvidihci. 

In  ao  avigDee's  action  for  d«linqu«nt  rait 
due  on  a  lease  of  realty,  evidence  held  snffident 
to  support  a  finding  that  the  assignment  ot  the 
rent  had  been  made  to  plaintiff. 

2.  Costs  «=»2eo(V  —  Fbztolous  Ama  — 
Dailaqes. 

It  appearing  that  the  appeal  is  ivlthoat  mei- 
it.  and  was  made  for  delay,  judgment  will  be 
affirmed,  and  a  sum  as  damages  wul  be  aneased. 

Appeia  frtHn  SnpeilOT  Court,  IjOS  AngAee 
Coimtr;  Onmt  Jackswi,  Jnd^ 

Action  b7  Boos  Dnncan  against  Tom  Foste, 
Incoxpco-ated,  a  corpozatlfm,  and  Tom  Fost^ 
John  Poste,  and  M.  Carrie  HlraonymuB,  as 
trustees  at  John  Poste,  Incorporated.  From  a 
Jndgm«it  for  jdalntlff,  defendants  appeal. 
AfDrmed. 

Fred  W.  Heatherly,  of  Los  Angelee,  for  ap- 
peOlonta  Valratlne  &  Newhy»  at  Los  Angles, 
for'  respondait. 

FEB  OITBIAM.  The  defendants  wore  In- 
debted to  the  idalnturs  assignors  for  delin- 
quent roit  due  vjfoa  a  lease  of  real  property. 
TbB  cQmcOalnt  alleged  an  assignment  of  said 
daim  to  the  plaintiff,  and  this  allegation  was 
not  doiled  by  the  answer;  nevertheless  the 
lOaintiff  at  the  trial  Introdnced  evidence  of 
such  aBsignmeot. 

[1  ]  The  only  p<dnt  urged  in  support  ot  the 
appeal  is  nndw  a  «peclflcatl<m  of  Insnffidmu^ 
<MC  the  evidaice-  to  support  a  finding  In  favor 
of  the  plaintiff  based  upon  this  evidmca 
Appellant  insists  that  as  the  plaintiff  at  the 
trial  assumed  that  evidence  of  the  assignment 
was  necessary,  the  defendants  thereby  be- 
came entitled  to  have  the  case  tried  as  If  the 
astignm»it  had  been  denied.  Asmmlng  for 
the  purposes  of  the  argnm<nit  that  the  ques- 
tion was  at  issue,  we  neverthtiess  find  in  the 
xeoord  ample  evidence  to  support  the  finding. 
It  la  true  ttiat  the  plaintiff,  who  had  lost  the 
written  assignment,  testified  that  the  words 
thereof  were:  "IVnr  valn^  I  hereby  assign  to 
Boaz  Duncan  all  my  rig^^  title  and  Intaest 
to  the  within  lease"  PlaintiUTs  assdgnors 
were  partners,  and  the  assignment  was  made 
by  <Mie  of  the  partners.  L.  If.  Holman,  who 
testified  tiiat  b^ore  tlie  oommrac«nent  of 
this  action  he  asdgned  in  writing  on  the  back 
of  the  lease  all  of  the  claims  of  himself  and 
bis  partner  to  all  of  the  rrat  due  from  the  de- 
f^dant  corporation.  TbB  defendants  other 
than  the  corporation  were  its  directors,  and 
have  become  Its  tmsteea  after  the  for^tnre 
ot  its  charter. 

[2]  It  ai^>earing  to  the  court  that  the  ap- 
peal is  without  merit  and  was  made  for  de- 
lay, the  Judgment  Is  affirmed,  and  there  Is 
added  the  sum  of  (50  damages,  together  with 
ttM  ooats. 


MORRIS  V.  JUDKINS  et  aL  (Civ.  2313.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia,   Feb.  28,  1918.) 

1.  AcmOR  «=»48(1)— JOINDEB  OF  CATTSKS  — 

Quieting  Titlr— Mandaitus. 
Under  Code  Civ.  Proc.  |  42T,  subd.  8,  as  to 
Joinder  of  causes  arising  out  of  the  same  trans- 
action, the  pur<£aBOT  ^  a  commissioner's  sale 
piay  join  his  causes  to  quiet  title  to  the  land 
and  to  compel  the  commissioner  to  make  a  new 
deed  conveying  all  of  the  land  which  the  orig- 
inal deed  failed  to  do.  since  both  eansss  arose 
out  of  the  aame  tnuunction. 

2.  QuiBTina  Tnu  «sa30CS)  —  NlOUSABT 
Pabtieb. 

In  suit  to  qniet  title  and  to  require  com- 
ndssUmer  to  make  new  deed  conveyins  entire 
interest  pnrchased.by  plaintiff  at  commissioner's 
sale,  the  commissioner  was  act  a  necessary  par- 
ty to  the  title  quieting  branch  of  the  case,  so 
that  if  he  was  merely  named  as  an  Indivldnal 
there  was  no  defect  of  parties. 
8.  QunmHO  This  <s»1S— Dbfenbes. 

Under  comidaint  alleging  that  plaintiff  pur^ 
chased  at  commissioner's  sale  and  received  a 
commissioner's  deed  conveying  only  part  of  the 
property,  the  fact  that  plaintiff  was  the  legal 
owner  of  the  land  actually  conveyed  mtitled 
him  to  maintain  an  action  to  quiet  title  against 
the  former  owners,  and  they  could  not  raise  any 
defenses  existing  in  favor  of  the  commlraioner 
as  to  that  branch  of  the  case  seelcing  to  compel 
him  to  make  a  new  deed  conveying  all  the  laud. 

Appeal  from.  Superior  Court,  Alameda 
County ;  T.  W.  Harris,  Judge. 

Action  by  W.  B.  Morris  against  T.  0.  Jud- 
klns  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed. 

Ernest  K.  Little,  of  San  Francisco,  for  ap- 
pellant 8.  W.  Molkenbuhr  and  Tbos.  W. 
Firby,  both  of  San  Frandaco,  for  resp<md- 
ents. 

BBASLY.  Judge  pro  tem.  The  plaintiff 
pnrdiaBed  the  propOTfcjr  Involved  herein  at  a 
commissioner's  sale  nnder  a  Jndgmoit  fDre< 
closing  oertaln  mechanics'  liens  thereon. 
The  defendant  Lanktree,  being  the  commis- 
sioner appointed  fba  court  to  convey  the 
pr<verty  to  the  plaintiff  as  purdiaaer  at  the 
sal^  delivezed  «.  oertlflcate  of  sale  to  him 
descnlUng  the  -vrticde  property,  and,  no  re- 
demption having  been  rffaeted,  Lanktree  sub- 
sequ^tiy  executed  a  commlaalonw's  deed  to 
Monls  in  which,  however,  tuly  a  part  of  the 
land  sold  to  him  was  described  or  conveyed, 
and  Lanktree  has  refused  and  neglected  to 
Include  the  remainder  of  the  property  in  his 
deed.  JudUns  and  Saxton,  the  other  de- 
fendants here,  wen  tlie  defendants  in  the 
foredoenre  suit  and  the  former  owners  of  the 
property.  In  this  action  lanktree  is  not 
named  In  the  title  as  commissioner,  but  in- 
dividually; that  is  to  say,  he  is  denominat- 
ed simply  "J.  B.  Lanktrea"  In  the  body  of 
the  complaint,  however,  It  Is  alleged  that 
Lanktree  "as  commls^oner"  sold  the  prop- 
erty and  executed  the  certificate  of  sale  and 
the  deed  to  the  part  of  the  property  herein- 
before mentioned.   The  complaint  also  al- 
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"That  the  defendants  Judkins  and  Saxton 
claim  to  be  tbe  owners  of  said  premises  and 
are  in  poBsesaioD  thereof,  and  have  heretofore 
refused  and  still  refuse  to  deliver  the  poflsenlon 
thereof  to  the  plaintiff." 

The  relief  asked  against  Judfelns  and  Sax- 
ton  Is  tbe  naual  relief  d^anded  In  an  ac- 
tion to  quiet  titles  indudlng  an  Injunction 
forbidding  tb«n  to  aasert  any  <dalni  to  tbe 
property  adverse  to  plaintiff,  and  tbat  tbe 
plaintiff  recover  possession  of  the  property 
and  tbe  amount  of  certain  rents;  and  as 
against  Lenktree  fliat  be  be  cmnpelled  "as 
commlsaioaer  as  aforesaid**  to  execute  a  deed 
conr^rlDg  tbe  entire  property  to  plalntUT. 

Tbese  are  In  condensed  form  all  tbe  al- 
legations of  tbe  complaint  in  tbla  action. 

Elaborate  separate  demurrers^  Identical, 
however,  In  form  and  substance,  were  filed  to 
this  complaint  Jndldns  and  Saxton  raising 
many  queaticnis.  Tban  demurrers  were  sus- 
tained without  tbe  ground  on  which  they 
were  sustained  bdng  stated,  and,  plaintiff 
failing  to  amoid,  judgment  was  entered 
against  him  in  flavor  of  Judktais  and  Saxton. 
Lanktree  iOA  not  appear,  and  the  judgment 
does  not  mention  him.  Three  only  of  the 
numerous  grounds  of  demurrer  relied  iqton 
In  the  lower  court  are  insisted  upon  in  the 
respondents'  brief. 

[1]  Tbe  first  of  tbese  is  that  sev^l  causes 
of  action  were  improp^ly  ludted  In  the  com- 
plaint, nam^,  a  proceeding  in  mandamus 
against  an  ofik»r  of  the  court  with  an  al- 
leged cause  of  actltai  to  quiet  title.  Conced- 
ing, as  counsel  tot  the  raqwndents  cwtend, 
that  the  cause  of  action  attonpted  to  be  stat- 
ed against  Lanktree  is  mandamus,  It  Is  not 
improperly  united  in  this  case  with  tlie  ac- 
tion to  qtiet  title  against  Ji^klns  and  Sax- 
ton. The  plaintiff  may  unite  several  causes 
of  action  In  the  same  complaint  where  they 
are  all  predicated  upon  claims  arising  out 
of  tbe  same  tranaactton,  or  transacttons  om- 
nected  with  the  same  siddect  of  action. 
Code  Oiv.  Proc.  I  427.  subd.  a  mie  tflaim  of 
plaintiff  to  have  bis  title  quieted  against 
JndUns  and  Saxton,  and  to  bave  a  writ  of 
mandate  against  LaiAitree  to  c<»npel  the  exe- 
cutlMi  of  a  deed  to  tb%  entire  property,  bow- 
ever  bUMly  alleged  in  tbe  comfdaint,  arises 
out  of  transactions  connected  with  the  same 
subject  of  action,  nam^,  Qie  same  real  e»- 
tate.  The  real  estate  is  the  subjectmatter 
concerning  which  both  claims  are  asserted. 
As  illustrating  this  pn^osltion,  see  McAr^ 
thnr  T.  Moffett.  14S  Wis.  664,  128  N.  W.  440^ 
33  U  a  A.  (N.  S.)  264.  The  cottnectloa  be- 
tween Lanktree  on  the  one  hand,  and  Jud- 
kins and  Saxton  on  the  other,  Is  very  close. 
Lanktree  was  the  commlsslcaier  appointed  by 
the  court  to  convey  the  title  of  Jadkins  and 
Saxton  to  the  plaintiff.  The  policy  of  courts 
of  equity  to  adjudicate  In  one  action  so  far 
as  possible  all  claims  between  the  same  par- 
ties concerning  one  subject-matter  author- 
ized this  joinder,  and  this  Is  one  featnre  of 
equity  jurisprudence  that  Is  embodied  in  the 
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section  of  tbe  Code  of  OivH  Procedure  above 

cited. 

[2]  Tbe  second  Knnmd  of  demurrer  Indst- 
ed  upon  is  that  there  is  a  defect  of  parties 
defendant,  in  that  Lanktree  as  ccmunlssloner 
has  not  been  joined  as  defendant  Conceding 
that  Lanktree  is  not  sufficiently  charged  as 
commlssloiw,  and  that  he  was  not  therefore 
strictly  speaking  joined  as  commissioner  in 
this  action,  and  tbat  be  was  a  proper  party 
defendant  as  such,  stlU  be  was  not  a  neces- 
sary party.  Plaintiff  might  bave  proceeded 
without  him  to  have  his  title  quieted  as  to 
the  part  of  the  property  to  which  be  held  ti- 
tle, namely,  that  portion  described  In  the 
deed  already  made  by  Lanktree  as  commis- 
sioner. Indeed,  It  does  not  dearly  appear 
why  the  relief  sought  against  Lanktree  might 
not  have  been  obtained  by  a  simple  motion 
or  citation  In  the  original  foreclosure  case 
directed  to  having  him  ordered  by  the  court 
to  execute  a  proper  deed  If  the  one  already 
executed  by  him  is  not  In  accordance  with 
the  judgment  of  the  court  In  that  case. 
Ilierefore  there  la  no  defect  of  parties  in  this 
respect 

[3]  The  third  ground  of  demurrer  urged  by 
the  respondents  in  support  of  the  judgment 
is  that  the  amended  complaint  fails  to  state 
a  cause  of  action  against  any  of  the  defend- 
ants, and  espedally  against  tbe  respondents 
Judkins  and  Saxton,  and  in  this  behalf  it  Is 
contended  that  the  plaintiff  cannot  quiet  ti- 
tle against  the  respondents  until  he  has  a 
deed  to  tbe  entire  property ;  In  other  words, 
that  he,  being  an  equitable  owner  only,  can- 
not qniet  this  title  against  Judkins  and  Sax- 
ton, who,  It  Is  claimed,  are  still  the  legal 
owners.  But  conceding  this  proposition  as 
a  general  statement  of  tae  law  (but  not  so 
deciding),  It  does  not  apply  here  because  tbe 
plaintiff  Morris  Is  tbe  legal  owner  of  that 
portion  of  the  property  described  In  the 
deed  executed  by  the  commissioner,  and  so 
far  as  tbat  porUtm  of  the  property  is  con- 
cerned at  least  a  cause  of  action  is  stated  in 
this  complaint  against  the  defendants  Jud- 
kins and  Saxton.  And  objections  to  the  snf- 
flcioicy  of  the  complaint  as  against  Lanktree 
cannot  be  raised  by  his  oodefendants ;  In 
this-  particular  case,  at  least,  thrae  objec- 
tions can  Mdy  be  taken  advantage  ot  by 
Lanktree  himself. 

Tbese  are  tbe  only  essential  points  made 
respondents  in  support  of  the  action  of 
the  trial  court  in  sustaining  their  demurrer, 
and,  our  conduaton  bring  adverse  to  ttadr 
contentions,  the  judgment  must  be  reversed. 
We  are  constrained  to  add  tbat  tbe  trial 
court  was  probably  misled  In  this  matter  by 
a  failure  of  counsel  for  plainUff  to  observe 
certain  obvloua  conventions  at  pleading 
which,  while  not,  as  it  happens,  absolutely 
necessary  In  this  case  to  tbe  Btatemmt  of  hia 
cause  of  action,  have  for  so  long  been  gen- 
erally followed  by  pleaders  that  they  might 
with  advantage  bave  been  observed. 
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For  tbe  reasons  above  >et  forth,  Qie  judg- 
ment la  reversed. 

We  cononr:  LENKON,  P.  J.;  EBRBI- 
CAN,  J. 


OBORGD  7.  BIREBL  00.     OUBTBT  et  al. 
(GiT.  2092.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  26,  1918.) 

EvTOENOB  ^  111(9)— Parol  Bvidbnce  Vaby- 

IKG  WBlttNO— ADiaBSIBILlTT. 
Where  an  agent  represeoted  a  muncal  in- 
Btrument  to  have  certain  aoalities,  but  the  writ* 
ten  contract  contained  no  such  representations, 
and  a  separate  clause  separately  sigoed  stated 
that  the  seller  would  not  Be  bound  bj  any  repre- 
sentations or  agreement  not  aroearing  In  tb« 
Gontract»  parol  evidence  of  the  agenra  repre- 
sentationB  was  not  admissible. 

Appeal  from  Superior  Court,  Los  A"g«*lwi 
County ;  Fred  H.  Taft,  Judge. 

Action  by  the  George  J.  Blrkel  Ocmipany 
against  L.  Curtet  and  another.  Judgment 
tor  plaintiff,  and  Curtet  appeals.  Affirmed. 

F.  HcD.  Spencer  and  Thomson  &  Spencer, 
all  of  Lob  Angeles,  for  appellant  E.  S.  Wil- 
liams, of  Los  Angeles,  for  re^ondent 

JAMES,  J.  Appeal  from  a  Judgment  en- 
tered in  favor  of  plaintiff  and  against  the 
appellant  Curtet.  Plaintiff  sued  to  recover 
a  sum  of  money  alleged  in  its  complaint  to 
be  a  balance  doe  on  a  contract  for  the  sale 
of  a  musical  instrum^t  The  contract  was 
expressed  In  writing,  the  main  porUons  of 
wUch  set  forth  the  terms  of  sale  and  a  de- 
scription of  the  instrument.  Attached  to  this 
contract,  and  as  a  s^rat^  paragraph  there- 
to, was  the  following: 

"I  have  read  the  foregoing  contract  and  fully 
understand  that  Oeoi^e  J.  Blrkel  Company,  or 
its  assigns,  will  not  be  bound  by  any  represen- 
tation or  agrsement  other  than  appears  herein." 

The  signatures  of  appellant  and  the  other 
defraidant  were  attached  both  to  this  para- 
graph and  to  the  main  contract.  Execution 
of  tbe  contract  was  admitted,  the  appellant 
resting  his  defense  upon  two  grounds,  to 
wit:  First,  that  there  was  an  antecedent 
warranty  as  to  the  conditltm  of  tiie  Instru- 
ment acM  and  as  to  the  manner  In  which  It 
would  operate;  second,  that  the  consent  of 
the  defendants  to  the  execution  of  the  con- 
tract was  Induced  by  representations  made 
by  plaintiff's  agent  that  the  instrument 
would  produce  satisfactory  music  and  was  In 
good  condition  of  repair.  The  focts  consti- 
tuting the  alleged  warranty  and  t3iose  r^ed 
upon  to  sustain  the  defense  of  fraud  are  tbe 
sameL  It  was  fnrthra-  alleged  In  the  answer 
that  In  November,  1914,  whlA  was  more 
than  one  year  after  the  making  of  the  con- 
tract and  tbe  delivery  of  the  Instroment  to 
the  d^todsnts,  deftedants  rescinded  tbe  con- 
tract on  1J\e  alleged  ground  of  fraud,  hy  re- 


storing die  instrument  to  the  plaintiff  and 
giving  notice  of  rescission.  As  excusing  the 
delay  in  making  the  alleged  rescission,  it 
was  further  alleged  that  defendants  had  sea- 
sonably notified  the  plaintiff  of  the  failure  of 
tbe  instrument  to  operate  In  the  manner  as 
represented  and  warranted,  and  that  the 
plaintiff  undertook  to  repair  the  same  and 
assured  the  defendants  that  the  defects  could 
be  remedied.  The  case  came  on  for  trial  ; 
whereupon  the  plaintiff  made  proof  of  the 
condition  of  the  account  which  It  held 
against  the  defendants  and  the  amount  due 
thereon,  and  rested.  Appellant  then  offered 
evidence  to  stistaln  the  defenses  of  alleged 
warranty  and  fraud;  whereupc»i  the  plain- 
tiff objected  to  any  snch  evidence  being  re- 
ceived, upon  the  ground  tliat  tbe  contract 
had  been  reduced  to  writing  and  was  pre- 
sumed to  contain  all  tbe  terms  agreed  upon. 
This  objection  was  sustained,  as  was  objeo- 
tUm  also  to  the  testbnony  offoied  In  defcmse 
to  show  what  had  become  of  the  Instrument 
It  may  be  here  noted,  for  ctmsideratton  in 
connection  with  the  latter  offer,  that  it  was 
not  pleaded  by  the  defendants  that  acquies- 
cence had  been  made  by  the  plaintiff  in  the 
attempted  rescission  of  sale.  As  opposed  to 
any  sudi  situation,  the  plaintiff  showed  from 
the  flies  in  this  case  that  an  attacbmrait  bad 
been  levied  upon  the  iBstrument  at  plaintiffs 
demand,  and  that  the  sheriff  bad  taken  the 
same  Into  possession  under  the  writ 

We  think  the  court  was  right  in  sustaining 
the  objection  to  the  testimony  offered  by  the 
appellant.  The  plaintiff  not  only  by  Its  writ- 
ten contract  did  not  make  any  warranty  as 
to  the  condition  of  or  the  manner  In  which 
the  instrument  whldi  was  the  subject  of  the 
sale,  wonld  perform,  but  expressly  obtained 
the  written  assent  of  appellant  to  a  waiver 
of  all  representations  and  agreements  other 
than  those  ai^>earlng  in  the  ccmtract  This 
condition  was  not  merely  a  general  one  ob- 
scured by  tbe  verbiage  of  descriptive  terms, 
but  was  pointed  and  special  and  attached  as 
a  distinct  dense  after  the  main  body  of  the 
contract.  While  attached  to,  it  was  separate 
from  the  general  terms  of  the  contract  and 
was  separately  signed  by  both  defendants 
who  were  the  vendees  under  the  contract 
In  the  alleged  defense  of  fraud  no  ground  Is 
alleged  tending  to  show  that  the  appellant 
did  not  sign  this  added  condition  with  full 
knowledge  of  its  force  and  effect  The  situ- 
ation would  then  be  this:  The  defendants 
believing  that  tlie  instrument  was  of  such  a 
character  and  condition  as  might  have  been 
represented  to  them,  dgned  tbe  main  con- 
tract Up  to  that  point  we  might  say,  if  aof- 
fleient  flacts  were  shown,  tbat  they  wonld  be 
entltted  to  rescind  for  alleged  fraudulent 
representations.  However,  they,  with  fun 
knowledge,  as  we  must  iH«snme,  of  the  ef- 
fect of  such  a  condition,  signed  separately  an 
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express  waiver  of  all  right  to  o<»iiplaln  of 
any  misrepresentations  which  they  now  In- 
sist were  made.  To  our  minds,  the  case  is 
so  plain  that  no  anthorltles  need  be  cited  to 
show  that  the  defenses  aU^ed  in  this  case, 
under  the  admitted  oonditi(«iB  of  the  cm- 
tract,  cannot  be  maintained.  In  oar  opinion, 
the  blal  judge  pct^erly  sustained  the  objeo- 
tioDB  to  the  offered  testimony  and  the  Judg- 
ment entered  ia  without  error. 
The  Judgment  la  affirmed. 

We  concur:  CONRBT,  P.  J.;  WOKKS, 
Judge  pro  tern. 


PARTRIDGE]  t.  OITT  OF  RICHMOND. 
(CSt.  2206.) 

(District  Court  of  Appeal,  First  District.  CaU- 
fomia.    Feb.  2S,  1918.    Rehearing  Denied 
by  Supreme  Court  April  25,  1918.) 

1.  MUKIOrPAL    COBPOEATIONS    *=»386(4)  — 
GHANOINQ  GRA.DB  OF  StBBBT— DaMAOES  TO 

Abutting  Owner— Liabilitt. 
The  owner  of  a  lot,  frontiog  on  a  street  for 
which  an  official  grade  is  established,  to  which 
the  street  ia  graded  to  the  lot  owner's  damage, 
is  entitled  to  recover  damages  against  the  city, 
though  when  her  grantor  dedicated  the  street  he 
knew  that  its  natural  grade  was  so  steep  as  to 
render  it  Impractical  and  inaccessible  to  teams 
and  v^ldes,  since  neither  the  city  nor  plain- 
tUTs  grantor  could  have  known  at  the  time  of 
dedlcatloa,  nor  could  plaintiff  have  known  at 
the  time  of  her  purchase  and  the  erection  of 
her  hoase,  what  grading  would  be  necessary  to 
make  the  street  reasonably  fit  for  its  intmded 
public  use. 

2.  Dedication  ^=»31— Steeets— Acceptancb. 

A  city  was  not  compelled  to  accept  dedica- 
tion of  a  street  by  a  private  owner,  and,  it  it 
did  so,  it  took  the  advantages  yoked  wUh  the 
burdens,  and  Is  liable  to  pay  damages  to  an 
abutting  owner  injured  by  establishment  of  an 
official  grade. 

Appeal  from  Superior  Court  Contra  Costa 
County;  A.  B.  McKemd^  Judge. 

ActlMi  by  Martim  ^tzidg^  widow, 
against  the  Clly  ct  Richmond,  a  municipal 
oorporatiDn.  From  a  Judgment  for  plaintiff, 
defendant  apeals.  Afflimed. 

D.  J.  Hall,  of  Richmond,  fOr  appellant. 
Donald  Home  and  Dunn,  White  &  Aiken,  all 
of  OatOand,  for  respondent 

BBASIiT,  Judge  ihto  tem.  The  plaintiff 
owned  a  lot  fronting  on  Montana  street  in 
the  dty  of  Richmond.  Her  grantor  had  dedi- 
cated Montana  street  in  front  of  this  lot  as  a 
public  street,  and  the  dedication  had  been  ac- 
cepted  by  the  <Aty  of  Richmond.  At  the  time 
of  the  dedication  no  official  grade  had  been 
established  on  this  street  After  the  plain- 
tiff bad  acquired  the  lot  and  built  a  house 
thereon,  the  dty  of  Richmond  established  an 
official  grade  and  graded  the  street  to  it,  and, 
as  the  Jury  found,  this  resulted  in  damage  to 
plalntUTs  said  property  In  the  sum  of  $500. 

The  grade  established  being  unquestionably 
reasonable  and  necessary  to  make  the  street 


available  for  the  purpose  for  which  it  was 
dedicated,  It  is  cont^ded  that  the  plaintiff  Is 
not  entitled  to  recover  damages  for  the  bring- 
ing of  the  street  to  th«  first  official  grade. 

t1,2]  The  point  Is  decided  In  Eachus  t. 
City  of  Los  Angeles,  130  OaL  492,  62  Pac  829, 
80  Am.  St  Rep.  147,  and  Eachus  r.  Los  An- 
geles RaUway  Co.,  108  CaL  eii,  87  Fac:  760^ 
42  Am.  fit  Rep.  149,  unless  the  plalntUf  ia  es- 
txvped  bom  dalming  damages  by  reaaut  of 
the  fbct  that  her  grantor  dedicated  the  street. 
The  appeUant  argues  that  respondent's  gran- 
tor made  this  dedication  knowing  that  the 
natural  grade  of  Montana  street  was  by  rea- 
s<m  of  ste^ness,  impracticable  and  inaccessi- 
ble to  teams  and  vehicles,  and  that  plaintUt 
and  her  grantor  knew  at  all  times  before  the 
actual  grading  was  ordered  that  it  was  neces- 
sary to  grade  the  street  to  the  official  grade 
in  order  to  make  It  accessible  for  the  purpose 
for  wUch  it  was  dedicated.  But  this  la  ztot 
so,  for  ndther  the  dty  nor  plalntUTs  grantor 
could  know  at  the  time  ot  the  dedication  of 
the  street  nor  oould  the  plaintifC  know  at  the 
time  of  her  purchase  and  the  erectltm  of  her 
house  what  grading  would  be  necessary  to 
make  the  street  reasonably  lit  for  the  puMlc 
use  for  which  it  was  Intended.  In  these  days 
of  changing  methods  of  constructing  and  grad- 
ing streets  no  one  may  forecast  ttie  future 
grade  of  a  public  street  or  the  amount  of  In- 
Jury  whldi  will  be  done  to  property  by  the  es- 
tablishment of  thie  first  official  grade  thereon. 
The  dty  was  not  compelled  to  accept  the  ded- 
ication of  this  street;  and,  If  it  did  so,  It 
took  the  advantages  yoked  with  the  burdens. 

There  is  nothing  contrary  to  this  view  In 
Bancroft  v.  City  of  San  Diego,  120  CaL  4S2, 
52  Paa  712. 

The  evidence  sustains  the  finding  of  fOOO 
damages. 

The  judgment  is  affirmed. 


We  concar: 
GAN.  J. 


LBNNON,  P.  J.;  KEBBI* 


HUNTINGTON  v.  VAVRA.   (Olv.  1973.) 
(District  Court  of  Appeal,  Second  District  Osl- 
Ifomia.   Feb.  21,  1918.) 

1.  Tbul  4s»891-VxiiDiitofl  OF  Faov— When 
Necbssabt. 

Where  the  issue  whether  plaintiff,  riding 
motorcycle,  was  contributorily  neglUent  in  col- 
lisioa  with  defendant's  automobile  was  presents 
ed  by  evidence  both  wo  and  con,  the  court  was 
required  to  make  a  distinct  finding  on  such  is- 
sue. 

2.  Tbiai,  «=!>404(1)  —  Fctdihob  of  Fact  — 
When  Nxobssabt. 

In  action  for  Injuries  in  collision  between 
motorcycle  and  automobile,  finding  that  plaintiff 
was  unable  to  avoid  the  collision,  and  chat  de- 
fendant's acts  were  the  proximate  cause  of  the 
injuries,  does  not  inferentially  determine  the 
question  of  plaintiff's  contributory  negligence. 
S.  Appeal  and  Eeboe  ®=>1071(6)— Pbejuoi- 

CIAL  EREOB, 
The  right  to  have  a  material  issue  presented 
by  the  pleadings  in  a  cause  determined  by  a 
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finding  of  the  court  Is  one  important  to  the  par- 
ties to  a  niit,  and  the  failore  to  make  such  a 
finding  resolts  in  prejadicial  error,  entitling  the 
complaining  Boitor  to  reversal. 

Appeal  from  Superior  Court,  LoQ  Angeles 
County;  Grant  Jackson,  Judge. 

Action  b7  J.  M.  Huntington  against  A^ 
Stephw  Varra.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

ndwaid  O.  Eustor,  GUb«-t  A.  HciEan^, 
Ony  E.  Maurice,  and  Clarmce  Bi  Fl^ini?, 
an  of  Los  Angeles,  for  appeUant.  WUUam 
A.  BjAUt  of  Pasadena,  tor  respondent. 

JAMES,  J.  Defendant  appeals  from  a 
Judgment  entered  against  lilm.  Becovery 
was  bad  in  the  lower  court  upon  a  cause  of 
action  chaisiug  that  defendant  had  negli- 
gently operated  an  automobile  on  a  public ' 
highway,  and  thereby  caused  a  collision  to 
occur  between  the  automobile  and  a  motor- 
cycle upon  which  plaintiff  was  riding.  In 
the  answer  filed  the  negligent  acts  charged 
against  the  defendant  were  specifically  de- 
nied, and  the  affirmative  defense  was  made 
that  the  accident  was  proximately  caused 
by  the  plaintiff's  own  negligence.  This  de- 
fease of  contributory  negligence  was  alleged 
first  In  general  terms,  and  it  was  then  sped- 
fled: 

"That  one  of  said  acts  of  negliRence  aforesaid 
<m  the  part  of  ^aintifF  is  that  plaintiff  at  said 
time  and  place  drove  said  moton^de  at  a  high 
and  nnlawfnl  rate  <ii  n>eed,  to  wit,  bMweoL  S5 
and  40  miles  per  hotu.*^ 

Uncoln  avenue  in  the  dty  of  Pasadena  is 
a  street  having  a  clear  roadway  width  ct 
about  SS  feet  Its  directl<m  is  generally 
north  and  south.  Entering  the  westerly 
side  of  this  street  and  at  an  an^  bearing 
to  the  north  is  Canada  avenue,  a  street  80 
feet  in  width.  At  the  time  of  the  accident, 
it  being  aftw  nightfiill,  the  defmdant,  oper- 
ating an  automobile,  was  traveling  norther- 
ly along  Ldncoln  avaiue  below  the  point 
where  Oanada  avenue  enters  Lincoln.  At 
the  same  time  plaintiff,  riding  on  a  motors 
cycle,  was  traveling  southerly  on  Uncoln 
arenne  on  the  right-hand  side  of  that  street 
and  north  of  the  point  where  Canada  ave- 
nue enters  the  first-named  thoroughfare. 
In  other  words,  the  automobile  and  motor- 
cycle were  traveling  In  opposite  directions, 
each  in  its  lawful  place  on  the  right-hand 
side  of  the  street  and  both  approaching  the 
intersection  of  Uncoln  avenue  with  Oanada 
avenue.  Defendant  resided  at  a  point  on 
Canada  avenue  westerly  of  Uncoln,  and 
when  he  reached  the  p<^t  of  intersection 
of  the  two  streets  made  the  turn  to  enter 
Canada  avenue  westerly.  The  motorcycle 
of  the  plaintiff  traveling,  as  before  noted, 
BouUi  on  the  westerly  side  of  Lincoln  ave- 
nue, failed  to  clear  the  automobile  when  the 
same  had  advanced  across  the  westerly  side 
of  Linctdn  avenue,  with  the  result  that  a 
collision  occurred  by  reason  of  which  the 
motorcycle  was  badly  damaged  and  plain- 


tiff suffered  some  physical  injuries.  No 
pcdnt  8e«nB  to  be  seriously  advanced  that 
there  wsm  not  snfllcient  evidence  to  warrant 
ttie  court  in  flndinir,  bb  it  did,  that  the  de- 
fendant ne^lgently  and  without  warning 
tamed  his  anttnnobUa  acrosa  the  roadway 
In  front  of  the  motorcycle  of  the  plaintiff,  as 
<diarged  in  the  ctmiplaint  The  dilef  point 
made  by  appeUant  ia  that  the  court  conmilt- 
ted  mejndidal  emw  In  failing  to  find  upon 
a  material  issue  pn^osed  by  the  answer,  to 
wi^  as  to  the  contributory  negUgeace  (diarff* 
ed  agatost  the  plaintiff.  ApBOiant  has  set 
forth  In  the  brief  snffl<^t  of  the  testimony 
to  Show  that  there  was  evidence  before  the 
court  respecting  the  rate  oC  speed  at  which 
lAalntiff  was  traveline  at  the  time  he  suffer- 
er his  Injuries,  indicating  that  he  was  trav- 
eling at  a  speed  in  excess  ot  the  mft''^TiiT»< 
rate  provided  by  law.  Motor  Vehicle  Act  ot 
1013  (St  IMS,  p^  04^.  {  22,  subd.  "b.** 
There  was  also  evidence  to  the  contra- 
ry. Hence  it  appears  that  the  case  la  not 
one  where,  assuming  an  absence  of  finding 
npoD  the  question,  the  court  ^ther  will  pre- 
sume that  there  was  no  evidence  to  sopport 
the  issuer  or  that  the  eridence  without  con- 
flict negatived  the  plea  of  «mtribut(Mry  neg- 
ligence, such  as  was  held  In  Roberts  v.  Hall, 
117  Oat  434,  82  Fa^  66;  Callahan  v.  James, 
141  Cal.  291,  74  Pac.  853;  Klokke  v.  Escall- 
ler,  124  Cal.  297.  66  Pa&  U13. 

[1]  There  b^ng  a  material  issue  present- 
ed and  evidence  both  pro  and  con  affecting 
the  facts  concerned  In  the  issue,  the  court 
was  reaulred  to  mate  a  distinct  finding  up- 
on the  matter.  Tucker  t.  United  Railroads 
at  aL,  171  Oal.  702,  1S4  Pa&  83& 

Ifl  Otxmsel  for  respondent  ai^es  that 
while  no  specific  finding  is  made  as  to  the 
lasae  of  cmtribntory  negligence,  the  facts 
in  the  findings  made  the  court  are  infers 
entlally  determined  advosdy  to  the  defend- 
ant's plea.  We  have  examined  with  mudi 
care  the  findings  as  made  by  the  court  and 
are  not  prepared  to  agree  that  the  facts 
are  determined  as  to  the  issue  ot  contribu- 
tory n^Ugence  at  all.  Tbe  findings  gener- 
ally recite  the  specifications  made  by  the 
CMUplaint  affecting  the  negligent  conduct  of 
the  deffflidant  In  the  last  paragraph  of  the 
findings  it  is  stated  by  the  court  "that  the 
plaintiff  was  unable  to  avoid  said  ooUiston," 
and  "that  the  acts  of  the  defendant  afore- 
said were  the  direct  and  iwoximate  cause 
of  the  said  injuries  and  damage  and  all  of 
them.  •  *  •"  These  are  the  two  chief 
danses  to  be  found  in  the  findings  and  to 
which  our  attention  is  urged  by  respond- 
ent as  inferentlally  determining  the  Issues 
refcored  to.  The  fact  that  the  plaintiff 
may  have  been  nnable  to  avoid  the  collision 
would  be  wholly  consistent  with  the  fftct  al- 
so that  he  may  bare  been  traveling  on  hia 
motorcycle  at  an  unlawful  and  ne^Hg^t 
rate  of  speed,  and  so  caused  himself  to  be 
placed  in  such  a  situation  that  he  was  "un- 
able to  avoid,  the  ocdllalon.**  As  to  the  find- 
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lug  that  the  acts  of  tbe  d^radant  were  Ute 
"cUvect  and  proximate  canae  of  tbe  said  in- 
juries and  damage  and  all  of  them,"  It  may 
well  have  been  that  the  plaintiff  was  guilty 
of  acts  which  contributed  itrozlmat^  to 
cause  the  Injurious  oonsequmoes  which  re- 
sulted. 

[3]  The  rl^t  to  have  a  material  Issue  pre- 
'sented  by  the  pleadings  In  a  cause  deter- 
mined  by  a  finding  of  the  court  is  me  im- 
portant to  the  parties  to  a  suit,  and  the  fail- 
ure to  make  such  a  finding  results  in  preju- 
dicial error,  entitling  tbe  complaining  suitor 
to  reversal. 

For  the  reasons  given,  tb»  Judgment  ap- 
pealed  from  is  reversed. 

We  concur:  OONRE7,  P.  J.;  WORKS, 
Judge  pro  tem. 


GBEBNB  v.  LOCKE-PADDON  GO.  et  al. 
(Civ.  2315.) 

(District  Goart  of  Appeal,  First  District,  Gall- 
fomia.    Feb.  23,  isiS.   Behearing  Denied 
by  Supreme  Ooart  April  24, 1918.) 

1.  GONTKAOTB    «=»270(1)    —    RMCISSIOIT  — 

Laches. 

One  having  a  right  to  rescind  a  contract 
must  make  the  offer  promptly  upon  discovering 
the  facts  entifllag  him  to  resdna,  if  he  is  free 
from  duress,  m^ace,  undue  influience,  or  disa- 
bility, and  is  aware  of  hia  right  to  rescind  un- 
der Ciy.  Code,  |  1601. 

2.  CoNTBACTs  «=3>27(K1)  —  Rescission  — 
Enowudob  or  FAcr»— Laches. 

In  sadi  case,  notice  of  facta  and  drcnm- 
atancfls  which  wonld  pat  an  ordlnarilv  pradeat 
and  intelligent  man  on  inqniry  is  equivalent  to 
knowledge  of  all  the  facts  which  a  reasonably 
dUigent  inquiry  would  disclose. 

3.  Vendob  and  Pubokabib  •spUO— Rxscis* 
8I0N— Laches. 

Where  the  parehsaer  of  land  ms  told  a 
nnmber  of  times  by  his  tenants  as  to  diaracter 
of  soil  and  continned  to  make  payments  for  20 
months,  and,  after  an  examination  by  himself, 
attempted  for  a  month  to  sell  before  offering 
to  rescind,  he  was  guilty  of  laches. 

4.  EVIDBNCB  «=s>817(10)~Hbabsat. 

Testimony  of  a  pnrcbaser  ctf  land  attempt- 
ing to  rescind,  as  to  what  a  sdl  expert  told 
him  concerning  the  land,  was  hearsay. 

Appeal  from  Superior  Court,  Alameda 
County ;  N.  D.  Arnot,  Judge. 

Action  by  George  A.  Greene  against  the 
Locke-Paddon  Company  and  others.  Judg- 
ment for  plalnticr,  and  defendants  appeal. 
Beversed. 

Norman  A.  ESaner,  of  San  Francisco,  for 
appellants.  J.  G.  Murray  and  EL  H.  Mc- 
Pike,  both  of  San  Francisco,  for  respondent. 

KBRBIGAM.  J.  This  Is  an  appeal  by 
defendants  In  an  action  brought  by  the  plain- 
tiff to  rescind  a  contract  of  purchase  of  real 
property  on  the  ground  of  fraudulent  mis- 
representations. 


At  and  prior  to  the  month  of  January,  1913» 
the  Lockfr-Paddon  Goaq>any  was  a  corpora- 
tion engaged  in  the  real  estate  business  in 
Alameda*  Solano,  and  other  counties.  Dur> 
ing  that  month,  according  to  thei  findings  of 
the  trial  court,  the  Lot^Paddon  Company, 
through  one  of  its  agents,  fraudulently  In- 
duced tlie  idalntiff  to  pnrdiaae  the  land  de- 
scribed in  the  complaint  This  finding  being 
conduslTe  here,  we  are  at  onoe  led  to  a 
consideration  of  the  main  point  la  the  case, 
namely,  whether  the  plaintiff's  right  ot  action 
was  barred  laches. 

As  before  stated,  lOaintlff  and  the  Loi^e- 
Paddon  Oompany  entered  into  a  coptract  for 
the  sale  and  purchase  of  certain  land  in  the 
month  of  January.  1918.  Notice  of  rescission 
of  this  cmtract  was  i^ven  by  the  plaintiff  in 
September,  1914,  one  year  and  eight  monOis 
after  the  ^ecutlon  of  the  contract,  during 
which  time  t^  plaintiff  was  in  possessiffli  ot 
the  land.  A  oonsideTatlon  ot  the  evidence 
in  this  case  constrains  us  to  hold  Oiat  the 
plaintUFa  right  of  resdsston  was  barred 
his  ladies. 

According  to  bis  own  testimimy,  within 
two  months  after  the  ptirchase  his  brother, 
who  investigated  tbe  land  fOr  him  at  his  re> 
quest;  reported  tliat  he  had  purchased  "a 
gravel  pit"  About  the  time  of  this  rc^wrt 
by  his  broAia,  the  plaintiff  learned  from  a 
man  with  whom  he  had  agreed  to  farm  tho 
land  In  qnestton  on  shares  (it  having  been  pur- 
chased aa  agricultural  land  of  good  quality) 
that  it  was  too  hard  to  cultivate,  and  that  he 
had  "plowed  around  it  mce  and  liad  to  0m 
it  npi"  Althoui^  i^alnUff  iras  an  experienced 
farmer  and  familiar  with  the  occurrence  of 
hardpan  in  soil,  stiU  he  made  no  inquiries 
concerning  the  reason  of  the  &llure  of  his 
associate  to  proceed  with  the  cultivation  of 
the  land,  concluding,  he  stated,  that  follow- 
ing a  dry  winter  the  land  was  too  hard  to 
plow.  Tbe  next  rainy  seascm  having  arrived, 
the  ^alntlff  succeeded  in  erecting  an  ar- 
rangemmt  to  have  the  land  farmed  on  shares; 
but  the  result  waa  unsatisfactory,  the  crop 
taken  off  of  the  13  acres  being  but  1  ton  of 
bay  and  16  sacks  of  barley.  In  June  of 
1914,  the  plaintiff  for  the  first  tbne  posonally 
examined  the  land,  althou^  he  lived  within 
less  than  half  a  day's  Journey  of  it  by  rail- 
road, which  he  could  have  taken  at  an  ex- 
pense of  $3.  In  the  following  mwtb  the 
plaintiff  wrote  to  Locke-Paddon  Company, 
asking  that  company  to  sell  tbe  land  for  him 
for  $1,000,  and  saying  that  he  was  not  In  a 
position  to  live  on  the  land  and  work  it  hi  in*, 
sel^  and  that  be  was  therefore  willing  to 
Incur  the  loss  which  he  would  sustain  by  sell- 
lug  It  at  that  price,  provided  a  quick  sate 
could  be  made.  No  sale  of  tbe  land  having 
been  effected  under  this  Invitation,  he  caused 
a  further  examination  of  It  to  be  made;  and 
then  learning,  as  he  stated,  that  the  land  was 
worth  but  $50,  and  not  $170,  per  acre,  as 
claimed  by  the  vendor  at  the  time  of  the  rale, 
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ftnd  that  it  was  not  fit  for  the  purposes  repre- 
sented, he  attempted  to  rescind  the  contract. 

[1, 2V0ne  having  a  right  to  rescind  a  con> 
tract  idfist  make  the  offer  promptly' np<Hi  dis- 
covering the  facts  which  entitle  him  to  re- 
scind, if  he  Is  free  from  duress,  menace,  un- 
due Influence,  or  disability,  and  Is  aware  of 
his  right  to  rescind.  Civ.  Code,  1 1681.  And 
notice  of  facts  and  circumstances  which 
would  put  an  ordinarily  prudent  and  intelli- 
gent man  on  inquiry  is,  In  the  eye  of  the  law, 
equivalHit  to  knowledge  of  all  of  the  facts 
which  a  reasonably  diligent  Inquiry  would 
disclose.  Garstang  v.  Skinner,  165  Cal.  721, 
134  Pac.  329;  Lady  WashlngtoiuC.  Co.  v. 
Wood.  113  Cal.  482,  45  Pac.  809.  J 

[3]  As  shown  by  our  reference  to  the  evi- 
dence In  the  case,  the  plaintiff  was  repeatedly 
put  upon  notice  as  to  the  Inferior  character 
of  the  land,  yet  for  nearly  two  years  made  no 
attempt  to  rescind.  The  land  was  at  all 
times  open  and  accessible  to  Inspectltm,  and 
although  often  warned  as  shown  by  his  own 
testimony,  concerning  the  nature  of  the  soil  he 
took  no  steps  to  assert  his  rights,  but,  on  the 
contrary,  farmed  and  rented  and  tried  to  sell, 
the  land,  and  during  a  period  of  about  two 
years  continued  to  make  the  periodical*  pay- 
ments provided  for  In  his  contract  of  pur- 
chase; and  In  July,  a  month  after  be  person- 
ally Inspected  the  land,  It  appears  that  he  af- 
firmed the  contract  by  trying  to  sell  the  farm. 
I  I  Applying  the  rule  of  law  as  established  by  the 
HlJode  and  the  authorities  on  the  subject  of 
the  right  of  rescission  and  the  necessity  for 
its  prompt  exercise,  we  tbink,  upon  a  review 
of  the  evidence,  that  it  results  from  it  that  the 
plaintiff  had  lost  his  right  to  rescind  the  con- 
tract by  his  delay  In  pursuing  wltb  reasona- 
ble diligence  a  proper  Inquiry  Into  the  charac- 
ter ot  the  land  bought  by  him,  after  having 
been,  as  we  conceive  he  was,  put  upon  Inqui- 
ry, and  by  his  delay  In  asserting  his  right 
after  obtaining  the  kno^edge  which  his  tar- 
dy Investigation  led  to.  J 

[4]  The  testimony  ofplalutlff  as  to  what 
tiie  s(A\  expert  told  blm  concerning  the  char- 
acter of  the  land  was  material,  but  hearsay, 
and  clearly  Inadmissible. 

The  conclusion  we  have  reached  on  the 
main  point  in  the  esse  renders  unnecessary 
a  discussion  of  other  points  made  in  the 
briefa,  although,  as  the  case  must  be  reversed 
and  remanded  for  a  nerw  trial.  It  may  not  be 
amiss  to  say  that  we  do  not  quite  understand, 
in  view  of  the  present  condition  of  the  record, 
how  the  court  was  aMe  to  find  in  ibvor  of  the 
plaintiff  as  against  the  defoidants  W.  U 
Adamflid  and  Mary  Adamskl,  purchasers  of 
the  land  from  the  Locke-Paddon  Company 
after  the  contract  with  the  plaintiff  -  was 
made. 

The  lodgment  Is  reversed. 

We  concur:  LENNON,  P.  J.;  BEASLT, 
Judge  pro  ton. 


INGLB  MTQ.  00.      SOALBS.    (Civ.  21(».> 
(District  Court  of  Appeal,  Second  District,  Osl- 
Ifomia.    Feb.  28,  1918.) 

1.  ASSIONHENTS  9=»119— COLLECTION— RiGHT 

TO  Sue. 

A  mare  asslgnmeDt  for  collecticm,  when  Buf- 
ficient  in  form  to  vest  the  legal  title  in  the  as- 
signee, authorizes  him  to  prosecute  the  action. 

2,  AsSiaNMSNTB  «S»119— BiQHTS  OF  ACTIOn— 

Validitt. 

Where  a  claim  has  been  aseigned  for  the 
purpose  of  having  it  included  in  a  suit  to  be 
brought  by  the  assignee  upon  other  demands, 
and  80  avoid  the  teouble  and  expense  of  a  sep- 
arate action,  the  title  passes  to  the  transferee, 
and  he  may  maintain  the  action. 
8.  Assignments  «=»126— Rights  of  Aotiok— 
Validity— OxFBNSBS. 

The  plea  of  ultra  vires,  as  applied  to  plain- 
tifTs  right  to  receive  an  assignment  of  the  as- 
signor's interest  in  the  contract  sued  upon,  is 
not  available  to  the  defendant,  who  owes  the 
debt. 

Appeal  from  Superior  Court,  San  Diego 
Coimty;  0.  N.  Andrews,  Judge. 

Action  by  the  Ingle  Hanofactorlng  Com- 
pany against  J.  H.  Scales,  From  a  portion 
of  the  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Joel  W.  West,  of  San  Diego,  and  J.  C, 
Needham,  of  Modesto,  for  appellant  Hendee, 
Rodabaugh  &  Mark,  of  San  Dleg<s  for  re- 
Eqpondent. 

CONREY,  P.  7.  The  defendant  appeals 
from  that  part  of  the  Judgm»it  which  was 
based  upon  the  third  cause  ot  action  set  ont 
in  the  complaint  This  cause  of  action  was 
based  upon  a  contract  of  the  defendant  to 
pay  to  one  Robert  Deyo  a  commission  for 
services  rendered  In  procuring  an  exchange 
of  real  prc^rty  between  defendant  Scales 
and  another  person.  As  to  this  cause  of  ac- 
tion plaintiff  sued  as  assignee  of  Deyo.  Ap- 
pellant contends  that  the  evidence  was  not 
sufficient  to  prove  an  assignment  of  Deyo's 
right  to  the  commission,  that  no  considera- 
tion for  the  assignment  was  proved,  aod 
that  the  plaintiff  bad  no  right  to  receive  the 
assignment 

The  third  point  li  based  npon  the  Umita- 
tlons  contained  in  plalntUTa  artldes  of  In- 
corporation expressing  tbe  purposes  of  its 
creatitm,  which  purposes  did  not  Include  the 
business  of  agency  for  transfers  of  real  prop- 
erty or  tbe  btulness  of  coUecting  daims  tor 
other  persons.  Tbe  Instroment  of  assign- 
ment slgnod  by  Deyo  purported  to  transfer 
to  plaintiff  "aU  my  right,  title,  and  Interest 
In  and  to  a  certain  agrenoent  tor  tbe  ex- 
change  of  real  property,  executed  on  the  28th 
day  of  May,  1816,  by  W.  A.  Bolton,  and  ac- 
cepted on  the  2&th  day  of  June,  1915.  by  J. 
H.  Scales,  In  which  said  agreement  I  am 
named  as  the  agent  for  each  of  said  parties 
for  the  exchange  of  tbe  properties  described 
In  said  agreement"  The  exdiange  agree- 
ment between  Bolton  and  Scales  bore  the 
dates  May  20,  1915,  and  June  4,  1915.  Tbe 
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dates  in  the  contract  are  thus  shown  to  be 
different  from  the  dates  In  the  assignment. 
It  was,  however,  shown  by  the  testimony  o£ 
Deyo  that  at  the  time  of  the  assignment  the 
said  contract  was  the  only  written  agree- 
ment or  contract  that  he  had  With  Scales. 
By  the  terms  of  that  contract  Scales  agreed 
that  on  the  making  of  the  exchange  he  would 
pay  to  Deyo,  "as  per  separate  agreemoit, 
commission  for  such  services,"  etc  The 
amount  of  this  commission  Was  proven  by 
parol.  No  objection  Is  urged  that  the  evi- 
dence determining  this  amount  was  only  In 
parol.  At  least  the  agent  was  ^titled,  un- 
der the  writing  alone,  to  a  reasonable  com- 
pensation for  his  services.  Muncy  v,  Thomi>- 
son,  26  Cal.  App.  634,  147  Pac,  1178.  Appel- 
lant does  not  rely  upon  any  contention  that 
the  amount  of  the  commission  as  allowed 
was  not  proved  to  be  reasonable,  and  there 
Is  evidence  tending  to  show  that  it  was  a 
fair  and  reasonable  amount  for  the  services 
rendered. 

[1.2]  There  Is  some  evidence  tending  to 
show  a  valuable  consideration  for  the  assign- 
ment of  the  claim  here  In  question.  More^ 
over,  a  mere  assignment  for  collection,  when 
sufficient  In  form  to  vest  the  legal  title  in 
the  assignee,  authorizes  him  to  prosecute  the 
action.  Where  a  claim  has  been  assigned  for 
the  purpose  of  having  it  Included  In  a  suit 
to  be  brought  by  the  assignee  upon  other 
demands,  and  so  avoid  the  trouble  and  ex- 
pense of  a  separate  action,  the  title  passes 
to  the  transferee,  and  he  may  maintain  the 
action.  Hopkins  v.  Contra  Costa  County,  106 
Cal.  666,  572,  39  Pac.  933 ;  KeUey  v.  Hamp- 
ton, 22  Cal.  App.  68,  133  Pac.  339.  That  was 
the  case  here. 

[3]  The  plea  of  ultra  vires,  as  applied  to 
plalntlETs  tight  to  receive  an  assignment  of 
the  assignor's  interest  In  the  contract  sued 
upon.  Is  not  available  to  the  defendant,  who 
owes  the  debt  In  Savings  Bank  of  San 
Diego  V.  Barrett,  126  Cal.  413,  58  Pac.  914, 
the  plaintiff  was  prosecuting  the  action  to 
foreclose  a  mortgage  made  to  it  by  the  de- 
fendant. The  sole  consideration  for  that 
mortgage  was  the  surrender  and  delivery  to 
him  by  the  plaintiff  of  another  note  and 
mortgage,  vhlcfa  had  been  execated  by  the 
defendant  to  another  person,  and  whldti  had. 
been  transferred  to  the  plaintiff.  The  de- 
fendant attempted  to  resist  fbreclosnre  upon 
the  ground  that  the  plalntlfl  was  Incapable 
of  purchasing  or  becoming  the  owner  of  the 
former  note  and  mortgage;  that,  notwith- 
standing the  transfer  of  said  note  and  mort- 
gage to  plaintiff,  they  were  worthless  in  Its 
hands.   It  was  held  that: 

"Whether  the  purchase  of  the  mortage  In 
question  was  'sncn  as  the  purposes  of  the  cor- 
poration required'  was  to  be  determined  by  Its 
board  of  directors,  •  •  •  aod  is  not  open  to 
investigation  at  the  instance  of  the  defendant 
The  plaiotiff,  therefore,  hj  its  purchase  of  the 
Bamilton  note  and  mortgage,  became  vested 


with  the  title  (hereto,  and  with  the  right  to  en- 
ftHTce  their  obligation  ^painst  the  defendant.** 

See,  also,  Union  Water  Co.  v.  Murphy's 
Flat  numing  Co..  22  Cal.  622. 
1^.  Judgment  is  affirmed. 

We  concor:   JAMBS,  J.;  WOBKS,  Judge 

pro  tern. 


NATHAN  T.  PORTER  et  al.    (Civ.  2321.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Feb.  21,  1918.  Rehearing  Denied 
March  22,  1918 ;  Doiiod  1v  Supreme  Court 
April  22,  1918.) 

1.  Appeal  and  Erbob  <8=>2 — STATUTES — Mo- 
tion FOB  New  Tbial. 

Though  plaintiff  had  initiated  bis  motion 
for  new  trial  prior  to  the  adoption  and  opera- 
tion of  St.  1915,  p.  209,  amending  Code  Civ. 
Proc.  I  963,  limiting  the  right  to  appeal  from 
the  judgment  only,  the  law  in  effect  at  the  time 
of  the  entry  of  the  order  denying  motifHi  for 
new  trial  must  control,  bo  that  the  purported 
appeal  therefrom  was  in  and  of  itself  of  no 
avaiL 

2.  Appeal  attd  Ebbor  4s»873(3)  —  Apfkal 
FBOH  JuDGUENT— Review  of  alonoK  vob 
New  Teial— Statute. 

By  direct  provision  of  Code  Civ.  Proc  {  956, 
as  amended  by  St  1915,  p.  328,  on  an  appeal 
from  a  judgment^  the  appellate  court,  among 
other  things,  may  review  an  order  or  motion 
for  new  trial. 

3.  Appbal  and  Hbbov  «sa»62(>-AFPEAL  Be- 
FOBB  DeTEBHINATION  OF  MOTION  FOB  NBW 

Tbial—Recobd—Statdtes. 
Under  Code  Civ.  Proc  |  963,  as  amended 
by  St  1916.  p.  209,  in  effect  August  .&  1916, 
which  discmunued  the  right  to  appeal  from 
an  order  denying  new  trial.  Code  Civ.  Proc.  fl 
956,  as  amended  by  St  1915,  p.  328,  In  effect 
August  18,  1915,  relating  to  the  scope  of  an 
appeal  from  a  judgmrat,  and  Code  Civ.  Proc  { 
650  et  seq..  as  amended  by  St.  1915,  p.  207, 
relating  to  the  form  and  requirements  of  the 
record  on  which  a  motion  for  new  trial  may  bo 
based,  where  judgment  was  made  and  entered 
January  27,  1914,  notice  ol  appeal  therefrom 
*waa  served  and  filed  May  1st,  and  on  April  14th 
and  15tb  plaintiff  served  and  filed  his  notico 
of  intention  to  move  for  new  trial  which  speci- 
fied such  motion  would  be  made  on  a  bill  of  ex- 
ceptions to  be  thereafter  pr^ared,  and  No- 
vember 17,  1916,  tho  court  below  enteoed  an 
order  denying  defendant's  motion  for  new  trial, 
and  on  December  17th  and  18th  plaintiff  gave 
and  filed  his  notice  of  appeal  from  such  order, 
under  Supreme  Court  rule  2  (119  Pac.  ix),  the 
anieal  fnmi  the  judgment,  though  taken  be- 
fore determination  of  the  motion  for  new  triaL 
did  not  need  to  be  accompanied  by  a  record 
showing  the  eridence  and  rulings  until  after 
determination  of  the  motion  when  the  bill  at 
exceptions  used  on  hearing  of  the  motion  could 
be  transmitted  to  the  appelate  court  and  In 
connection  with  the  Judgmoit  roll  be  considered 
the  record  In  rappnt  of  ttie  nppasl  fRMS  the 
judgment 

4.  Appeal  and  Ebbob  4s»873W— Review-' 
Motion  fob  New  Tbui^— Second  Appeal^ 

Statute. 

Plaintiff  was  not  required  to  wait  until 
bis  motion  for  new  trial  was  determined  before 
taking  an  u>peal  from  judnnent  against  him. 
and  Code  CAv.  Proc  t  9w,  having  deprived 
him  of  right  to  appeal  from  the  order  denying 
new  trial,  but  giving  him  30  days  after  denial 
of  the  motion  to  ai^)eBl  from  the  judgment.  It 
is  not  necessary,  to  bring  the  morits  of  tike 


«:^ter  otter  oases  see  ssmi  toplo  sod  EBT-NimBSR  In  aU  Ksr-NasAsrad  DlfssU  and  Indsiss 
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motion  for  new  trial  before  the  appellate  coart, 
that  he  Ble  second  appeal  from  the  Jadgment. 
6.  Atoeai.  and  Ebbok  «»13— Biqht  to  Ap- 
peal— PsNomG  Appeal. 
Having  filed  a  valid  appeal  from  the  judg- 
ment againat  him,  plaintiff  wag  predudcd  from 
taking  a  second  appeal  while  the  first  was  pend- 
ing and  nndetennined. 

6.  Appeal  and  f^OB  <8=»625  —  Lack  or 
pBooEDUKB—ADOPnoN— Statute. 

rnd«r  Code  Civ.  Proc.  S  187,  though  ap- 
parently no  procedure  is  provided  for  transmit- 
tine  to  the  appellate  court  the  record  need  as 
bana  for  motion  for  new  trial  in  case  where 
appeal  from  judgment  had  been  rightfully  taken 
in  advance  of  determination  of  motion,  it  is 
permissible,  to  permit  case  to  bo  disposed  of  on 
merits,  to  adopt  any  suitable  procedure,  which, 
conformably  to  the  Code,  would  achieve  the 
result. 

7.  Appeal  and  Ebboe  «8i=»878(8>— Revuw— 
Bbcobd. 

Where  the  bill  of  exceptions  used  on  hear- 
ing oi  plaintiff's  motion  for  new  trial,  duly  au- 
thentlcated,  la  included  In  tiie  transcript,  which, 
by  Btipulaoon,  constitutes  the  record  on  appeal 
from  the  judgment,  plaintiff  having  rightfully 
appealed  from  the  judgment  which  involves  re- 
view of  the  merits  of  the  motion  for  new  trial, 
on  the  record  the  appellate  court  may  discuss 
and  decide  an  errmr  of  law  occurring  at  the 
trial  whidi  plaintiff  urges  was  prejudicial  and 
sufficient  to  warrant  reversal. 
&  CoKTRAcm  4s>153  —  CoNSTBUcnoN— Stat- 
ute. 

CMMldertof  and  owatmlng  a  contract  in 
the  light  of  CiT.  Code,  S  1641,  providing  that 
the  whole  of  a  contract  is  to  be  taken  togeth- 
er 80  as  to  give  dfect  to  every  part,  if  rea- 
sonably  pracncaUe,  some  reasonable  effect,  if 
possible,  must  be  given  not  only  to  the  eon- 
tract  as  a  whole,  but  as  to  the  meaning  and 
effect  of  a  modifying  clause. 
9.  Mines  and  Minbbaz^  9=379(3)— Oil  Lease 

— CONSTBirCTION— "Net  I*B00EED8." 
Where  an  oil  lease  indicated  that  net  profits 
were  to  be  determined  by  deducting  from  the 
gross  income  only  the  royalty  and  operating  ex- 
penses, as  distingnisbed  from  capital  expenses, 
the  words  '*net  proceeds,"  as  used  in  a  modify- 
ing clause,  providing  that  after  the  first  four 
years  at  least  half  of  a  certain  16  per  cent  of 
the  net  proceeds  derived  from  the  business 
^onld  be  paid  to  the  first  party,  meant  net 
profits. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phnues,  First  and  Seouid  Series,  Not 
Proeeeda.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  Louis  Nathan  against  Jeesie  G. 
Porter,  as  executrix,  etc.,  O.  Scrlbner,  and 
the  ArLca  OU  Company.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed, 
and  cause  remanded  for  new  trial. 

Louis  H.  Brownatone,  of  San  Francisco, 
and  Alton  M.  Catea,  of  Los  Angeles,  tor  ai^- 
pellant.  Ednmnd  TaoBikT*  ol  San  Franda- 
eo.  for  refiwudenta. 

LENNON.  P.  J.  Tlewlng  the  appeal  as 
one  only  from  the  judgment  and  conceding 
tlie  correctness  of  the  contention  that  we  tare 
foreclosed,  because  of  a  technical  imper- 
fection of  the  record  before  us,  from  consid- 
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ering  the  sufficiency  of  the  evidence  to  sup- 
port the  trial  court's  findings  of  fact,  nev- 
ertheless we  are  of  the  opinion  that  that  rec- 
ord, consisting  of  the  jui^ment  roll  and  the 
bill  of  exceptions  prepared  and  presented  In 
support  of  the  purported  appeal  from  an  or- 
der denying  a  new  trial,  wUl,  when  consider- 
ed as  a  single  record  supporting  the  appeal 
from  the  judgment,  suffice  to  warrant  and  en- 
able a  discussion  and  decision  of  the  correct- 
ness of  the  trial  court's  order  denying  the 
plaintiff  a  new  trlaL 

The  record  shows  that  the  ^dgment  was 
made  and  entered  on  the  27th  day  of  Janu* 
ary.  1814;  that  notice  of  appeal  therefrom 
was  served  and  filed  on  May  1.  1914;  that 
respectively  on  April  14  and  15,  1914,  the 
plaintiff  served  and  filed  his  notice  of  inten- 
tion to  move  for  a  new  trial,  which  specified 
that  such  motion  would  "he  made  upm  a 
Mil  of  exceptions  to  be  thereafter  prepared" 
and  designated  as  the  grounds  of  the  mo- 
tion (1)  the  Insufficiency  of  the  evidence  to 
justify  the  decision,  (2)  that  the  decision  was 
against  law,  and  <3)  errors  ot  law  occurring 
at  the  trial ;  that  on  Novanber  17, 1915,  the 
court  below  entered  an  order  denying  the 
plalntifTs  motion  for  a  new  trial;  and  that 
respectively  on  December  17  and  18,  1916, 
the  plaintiff  gave  and  filed  his  notice  of  ap- 
peal from  the  said  order. 

[11  Admittedly  the  amendment  to  section 
963  of  the  Code  of  Civil  Procedure,  which 
discontinued  the  right  to  appeal  from  an  or- 
der denying  a  new  trial  save  In  certain  ex- 
cepted cases  of  which  the  present  case  is 
not  one,  was  In  operation  at  the  time  when 
ttie  order  denying  a  new  trial  was  entered 
and  at  the  time  when  the  plaintiff  purported 
to  am>eal  therefrom.  Stats.  1915,  p.  209,  In 
effect  August  8,  1915.  Therefore  It  must  be 
held  that,  even  though  the  plaintiff  had  In- 
itiated bis  motion  for  a  new  trial  prior  to  the 
adoption  and  operation  of  the  law  limitli^ 
his  right  to  appeal  from  the  judgment  only, 
the  law  In  effect  at  the  time  of  the  entry 
ot  the  wder  denying  the  motlim  for  a  new 
trial  must  control,  and,  aa  a  censeqnaice,  tba 
purported  appeal  thereftom  waa,  in  and  otf 
Iteelf.  of  no  artil.  Woodruff  OolTear,  172 
Gal.  440,  IBS  Pae.'476. 

[21  Of  coarse,  tbat  aiq>eal  cannot  be  coo- 
ddered,  and,  In  strictness,  ahoold  be  dismiss- 
ed ;  hut  It  does  not  f  (dlow  that  a  review  of 
die  merits  ot  the  motion  for  a  new  trial 
most  fall  with  the  attempted  appeal  from  the 
order  denying  a  new  trial.  The  statute,  sec- 
tion 956  of  the  Code  of  CItII  Procedare,  relat- 
ing to  the  scope  of  an  appeal  from  a  judg- 
ment as  amended  contemporaneously  with 
the  amendment  to  the  law  abolishing  the 
light  to  an  appeal  from  the  order  denying  a. 
new  trial,  provides  that,  upon  an  appeal  tvom. 
a  judgment,  this  court  may,  among  other 
things  review  "any  order  on  motlw  for  a  new 
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trial."   Stats.  1016.  p.  938,  In  effect  Angnat 

18,  1915. 

Although  the  record  shows  that  the  bill, 
of  exceptions,  upon  which  the  motion  for  a 
new  trial  was  made  and  heard,  was  not 
filed  as  engrossed  until  August  30,  1016,  still 
the  record  also  shows  that  the  bill  of  excep- 
tions was  prepared  by  counsel  for  plaintiff 
in  the  month  of  April,  1915,  and  settled,  al- 
lowed, and  approved  by  the  trial  Judge  on 
August  7>  1915,  Just  one  day  in  advance  of 
the  taking  effect  of  the  amendment  abolish- 
li^  appeals  fnmi  an  order  denying  a  new 
trial. 

[S]  As  we  read  sections  650  et  seq.  of  the 
Code  of  Civil  Procedure  which  were  likewise 
cfHitemporaneoQsly  amoided  (St.  1915,  p. 
207)  and  which  relate  to  the  form  and  re- 
quirements of  the  record  upon  whldi  a  mo- 
tion for  a  new  trial  may  be  based,  we  do  not 
understand  that  the  rigbt  to  resort  to  a 
bill  of  exceptions  In  support  of  a  motion  for 
a  new  trial  grounded  upon  errors  of  taw  oc- 
curring during  the  trial  has  been  abrogated. 
But  however  that  may  be,  the  law  at  the 
time  the  plalntttF  gave  his  notice  of  Intention 
to  move  for  a  new  trial  gave  htm  the  right  to 
rely  upon  a  bill  of  exceptions  to  be  subse- 
quently prepared  in  support  of  the  motion, 
and  therefore,  regardless  of  his  right  to 
appeal  from  the  order  denying  the  motion, 
the  motion  Itaelf  neoessarlly  must  have  been 
heard  upon  the  record  prepared  and  noticed 
for  the  hearing. 

Apparently  the  an>eal  from  the  Judgment 
and  the  purported  appeal  from  the  order 
were  taken  pursuant  to  the  provisions  ot 
the  old  method  of  appeal  and  may,  for  the 
purposes  of  this  discussion,  be  considered  as 
having  been  taken  only  under  that  method. 
Having  been  taken  under  that  method,  doubt- 
less counsel  for  plaintiff  assumed,  as  be 
was  Justified  In  doing,  ttiat,  under  rnle  2  of 
the  Supreme  Court  (119  Pac  ix),  hla  appeal 
from  the  Judgment,  even  though  taken  In  ad- 
vance of  the  determination  of  his  motion  for 
a  new  trial,  need  not  be  accompanied  by  a 
record  showing  the  evidence  and  the  rulings 
of  the  trial  court  until  after  a  hearing  and 
determination  of  the  motion  for  a  new  trial, 
when,  if  he  saw  fit,  the  bill  of  exceptions  used 
upon  the  hearing  of  the  motion  would  be  trans- 
mitted to  the  higher  court,  and  there,  In  con- 
Junction  with  the  judgment  roU,  be  consid- 
ered the  record  in  aupport  of  the  appeal 
from  the  Judgment 

[4,  S]  Manifestly  the  plaintiff  was  not  re- 
quired to  wait  until  his  motion  for  a  new 
trial  was  determined  before  taking  an  ap- 
peal from  the  Judgment  He  might  take  that 
appeal  separately  at  any  time  within  the  time 
prescribed  by  the  statute,  and  It  will  not  do 
to  say,  as  baa  been  suggested,  that,  the  law 
having  deprived  him  of  the  right  to  appeal 
from  the  order  denying  the  new  trial  but  giv- 
ing him  thirty  days  after  the  denial  of  the 
motion  to  ai^eal  from  the  Judgment  (CJode 


(CaL 

Civ.  Proa  i  939),  be  should,  In  order  to  bring 
the  merits  of  the  motion  for  a  new  trial  be- 
fore this  court,  have  filed  a  second  appeal 
from  the  Judgment.  Having  filed,  in  the  first 
Instance,  a  valid  appeal  from  the  Judgment, 
the  plaintiff  was  precluded  from  taking  a 
second  appeal  while  the  first  was  pending 
and  undetermined.  Hill  v.  Flnnlgan,  64  Cal. 
311 ;  Brown  v.  Plummer,  70  Cal.  337, 11  Pac. 
631 ;  Tompkins  v.  Montgomery,  116  Cal.  121, 
47  Pac.  1006. 

[6]  While  it  is  true  that  the  law  as  now 
written  apparently  provides  no  procedure  for 
transmitting  to  the  appellate  court  the  record 
used  as  the  basis  for  a  motion  for  a  new  trial 
in  a  case  where  an  appeal  from  a  Judgment 
has  been  rightfully  taken  In  advance  of  the 
hearing  and  determination  of  the  motion, 
nevertheless,  in  the  absence  ot  such  provision. 
It  would  be  permissible,  for  the  purp<ffie  of 
permitting  the  case  to  be  disposed  of  on  its 
merits  rather  than  upon  a  technicality,  to 
adopt  any  sraltable  procedure  which,  con- 
formable to  the  spirit  of  the  Code,  would 
achieve  the  desired  result  Code  Oiv.  Froc 
1 187. 

[7]  Thus,  If  In  the  present  case  the  bill  of 
exceptions  used  upon  the  hearing  of  the  mo- 
tion did  not  appear  duly  authenticated  In 
the  record  before  us,  we  would  be  privileged 
to  bring  It  here  upon  a  proper  showing  In  re- 
spwse  to  a  suggested  diminution  of  the  rec- 
ord. The  bill  of  exceptions,  however,  duly 
authenticated  by  the  trial  Judge,  Is  Included 
in  the  transcript  which,  by  stipulation  of  re- 
specttve  counsel,  c<nistltutes  the  record  upon 
appeal  troax  the  indgment.-  This  being  so 
and  the  pltintUt  having  rigSitfully  appealed 
from  Oie  judgment  whldi  Involves  a  review 
of  the  merits  at  Qie  motion  for  a  new  trial, 
we  have  no  itoubt  bnfe  that,  upon  tbs  record 
before  us,  we  may  at  least  discuss  and  decide 
an  error  ot  law  occurring  at  the  trial  which 
the  plaintiff  urges  was  prejudldal  and  there- 
fore sufficient  to  warrant  a  reversal  of  the 
Judgmmt. 

In  this  connection  the  record  shows  that 
the  trial  court  over  objection  of  plaintiff,  per- 
mitted Uie  defendants  to  show  the  expendi- 
tures of  every  kind  and  cbaract«  which 
were  made  by  the  dtf  endants  in  the  operation 
of  the  oil  company  from  the  time  operations 
commenced  under  the  lease  from  the  railroad 
company  up  to  and  incladlng  January  31, 
1909.  This  ruling  of  the  trial  court  which 
In  effect  was  a  holding  that  any  evidence  of 
"capital  expenses"  incurred  subsequent  to  the 
year  1906  was  material,  evidently  was  made 
upon  the  theory  that  the  third  and  concluding 
clause  of  the  contract  in  salt  was  meaningless 
and  therefore  could  not  be  considered  as  a 
part  of  the  omtract  That  (^use  Is  as  fol- 
lows: 

"It  is  understood  and  agreed  by  and  between 
the  parties  hereto  that  after  the  first  four 
years  of  the  first  term  of  said  lease  at  least  me* 
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half  of  the  «ald  fifteen  per  cent  of  tbe  net  pro- 
ceeds derivofl  from  said  bosineeB  shall  be  paid 
to  said  first  party  herefeoi  The  tongoiaK  daiise 
ia  intended  to  modify  clauses  with  irbich.  it  is 
In  conflict." 

The  date  of  the  origlxial  lease  was  Dec«D> 
berlS.  1902.  The  date  of  the  oontraet  fai  salt 
was  Sept^ber  8, 190B,  and  tbe  suit  was  filed 
Febmary  26, 1912.  Necesaarily  therefore  tbe 
qoestlon  of  the  correctness  ct  the  trial  conrt^s 
ruling  InTOlves  a  ofHutmetton  of  the  contract 

[t]  Section  1611  of  the  OivU  Oode  prorldeB 
that: 

"Tbe  whole  of  a  cmtract  la  to  be  taken  togeth* 
er,  Bo  as  to  jrive  dfeet  to  enry  part,  if  rea- 
Bonably  practicable,  eadt  clause  helplnK  to  in- 
terpret the  other." 

Conaidefing  and  omstmlng  the  contract  in 
the  light  of  tliat  Code  reaulrement,  some  rea- 
sonable effect  mnsti  If  possible,  be  given  not 
(mly  to  the  contract  as  a  whole  but  as  to  tbe 
meanli^  and  effect  of  tbe  modtfylng  clause 
as  well. 

[I]  This  may  be  done,  we  think,  -In  ke^tlng 
wltb  what  may  be  teirly  said  to  be  the  Intuit 
of  the  parties;  by  Interpreting  the  words  "net 
proceeds"  as  used  In  tbe  modlfyli^  clause  to 
mean  net  profits  wtaldl,  as  tbe  contract  snffl- 
dently  Indicates,  were  to  be  detamlned  by 
deducting  from  the  gross  income  only  tbe 
royalty  and  (operating  expenses,  as  dlstin- 
guUbed  and  considered  apart  from  "capital 
expenses."  This,  it  is  tme,  might  or  mlfl^ 
not  bare  resulted  In  the  plalntlfTs  receiving 
under  the  7^4  per  cent,  allotted  to  him  by  the 
modi^ing  elaoBe  as  large  a  portion  of  the 
proceeds  as  he  would  have  received  under  the 
15  per  cent,  clause ;  but  in  any  event  the  7^ 
per  cent  would  not  be  dependent  at  all  upon 
the  costs  of  capitalization,  but  only  upon  the 
sum  total  of  royalty  and  operating  expenses. 
To  hold  then,  as  tbe  court  below  did,  that  even 
after  the  first  four  years  of  the  lease  plain- 
tiff was  entitled  to  nothing  unless  not  only 
operating  expenses  hut  also  capital  expenses 
were  deducted,  -would  nullify  the  purpose  and 
Intent  of  the  modifying  dause.  This  being  so, 
there  Is,  it  seems  to  us,  no  escape  fr<Hn  the 
conclusion  that  the  ruling  complained  of  was 
erroneous  and  prejudicial. 

This  conclusion  is  fortified  by  a  reference 
to  the  defendants'  answer  to  the  original  com- 
plaint wherein  it  was  admitted  that  there 
was  n,488.48  due  to  the  plaintiff  and  the 
method  of  arriving  at  this  result,  as  shown 
by  the  testimony  of  defendants*  accountant, 
was  by  deducting  from  the  net  Income  (that 
Is,  the  amount  of  oil  produced  less  the  royal- 
ty to  the  railroad)  the  operating  expenses  (a's 
distinguished  from  capital  expenses)  and 
taking  7%  per  cent,  of  the  net  gain  so  found. 

Tbe  Jnd^nent  is  reversed,  and  canse  re- 
manded for  a  new  trial 

We  concur:  KBRRIGAN,  J.;  BDASLT, 
Judge  pro  tern. 


AMUNDSON  V.  SHAFEK.    (Civ.  2060.) 

^District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  27,  191&  Bebearing  Denied 
April  1,  1918.  Rehearing  Denied  by  Supreme 
Court  April  25, 1918.) 

L  Appeal  and  Erbob  «=5l040(10)  —  Harm- 

LKSS  EBBOB— OVEBBUUNO  DEHUBBBB. 

In  an  action  for  unlawful  detainer,  that 
plaintUTs  cMQplaint  was  uncertain  as  to  wheth- 
er rent  allied  to  be  due  was  due  to  plaintiff  do- 
ing businms  under  a  fictitious  name  or  to  tbe 
company,  the  uncertainty  not  relating  to  sub- 
stantial or  material  matt»,  did  not  affect  or 
prejudice  defendant,  whose  demurrer  for  un- 
certainty was  oveiTuled,  since  a  contplience 
with  Civ.  Code,  H  2466,  2468,  requirmg  tbe  fil- 
ing of  a  certificate  as  a  prereqoisite  to  the 
right  of  a  person  doing  buuness  under  a  ficti- 
tious name  to  maintain  an  action  coneembig  tbe 
affairs  of  tlie  business,  need  not  appear  on  the 
face  of  the  complaint 

2.  Appeal  and  Ebbob  ^1040(10)— H ash- 
less Ebbob— OvEBsrnLiNa  or  Deuubbeb. 
A  judgment  will  not  be  reversed  on  appeal 
because  the  trial  court  erroneously  overruled  a 
demurrer  to  the  complaint  on  the  ground  of  un- 
certainty, where  the  substantial  rights  of  de- 
fendant have  not  been  prejudiced  and  the  cause 
has  been  tried  on  the  merits. 

8.  TBLkl.  «S»89B^— FtRDINiOa— &OirATDBB  — 

DnuBoioBT  Statctks. 
Code  Oiv.  Proc  S  ^<  providing  that  the 
court  where  it  directs  a  party  to  prepare  find- 
ings, shall  not  sign  the  same  prior  to  expiration 
of  6  days  from  service  of  a  eoiv  thereof  on  all 
parties,  is  directory  only,  and  trial  court  may, 
whenever  compliance  would  work  injustice,  dis- 
regard provision. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Grant  Jackson,  Judge  Passing  on 
Demurrer,  and  O.  W.  Nlcol,  Judge  Trying 
Cause. 

Action  by  Victoria  O.  Amundson  against 
George  W.  Shafer.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

S.  C.  Scbaefer,  of  San  Pedro,  for  appel- 
lant   Oourtn^  lACcgr,  (tf  Lot  AngeLea,  for 

respondent 

WORKS,  Judge  pro  tern.  [1,  2]  This  is  an 
action  of  unlawful  detainer,  In  which  the 
defendant  appeals  from  a  Judgment  In  favor 
of  tbe  plaintiff.  The  amended  complaint  al- 
leges, among  other  things,  that  the  plaintiff 
is  a  married  woman,  but  that  "the  matters 
alleged  in  this  complaint"  concern  her  sole 
and  separate  estate ;  that  "the  plaintiff  here- 
in is,  and  was  during  all  the  times  herein 
mentioned,  tbe  sole  owner  and  proprietress 
of  that  obtain  business  carried  on  under  the 
name  of  the  Amundson  Drug  Company,"  in 
the  dty  of  Los  Angeles ;  that  the  defendaat 
has  been  In  possession  at  a  certain  portion 
of  a  storeroom  In  Los  Angeles  "under  an 
agreem^t  with  plaintiff  for  tlie  renting 
thereof  from  month  to  month";  and  that  on 
August  30,  igi^S,  *^  plalntur  notified  tbe 
defendant,  in  writing,  that  from  and  after 
October  1,  1915,  the  terms  of  defendant's 
lease  would  be  changed  so  that  there  would 
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be  due  from  blm  for  rent  upon  Qie  premises 
occupied  by  him  the  sum  of  f  100  per  month. 
A  copy  la  tbe  notice  was  attadied  tio  the 
pleading  as  an  exhibit,  and  It  was  signed, 
"Amnndaon  Dmg  Company,  by  Victoria  C. 
Amundson."  The  amended  complaint  also 
alleges  that  tbe  defendant  remained  in  pos- 
session of  tbe  premises  occnpled  by  blm  from 
the  time  of  service  of  the  notice  nntll  the 
commencement  of  the  acUrai ;  that,  on  Octo- 
ber 5, 191S,  "the  plaintiff"  made  of  defendant 
a  demand  In  writing  for  the  "payment  of 
said  rentf ' ;  and  that  a  copy  of  the  demand 
is  atta<aied  to  tbe  pleading  as  an  exhibit 
The  demand  Is  dgned  "Amnndson  Dmg  Com- 
pany, by  Victoria  O.  Amni^son."  It  Is  also 
alleged  In  tbe  amended  complaint  that  de* 
fendant  neglected  and  refused  to  comply 
with  tbe  demand,  and  that  he  held  over  after 
default  in  the  payment  of  rent.  A  demnrrer, 
both  general  and  special,  was  Interposed  to 
tbe  amended  complaint  Tbe  special  grounds 
of  demurrer  were,  in  part,  that  the  amended 
complaint  was  uncertain  because  It  could  not 
be  ascertained  from  it  whether  the  agree- 
ment for  renting  was  made  by  plaintiff  in 
her  individual  capacity  or  in  tbe  name  of  the 
Amundson  Drug  Company,  or  whether  the 
rent  alleged  to  be  due  was  due  to  plaintiff  or 
to  tbe  Amundson  Drng  Company.  Tbe  as- 
saulted pleading  is  uncertain  In  the  respects 
mentioned,  but  the  uncertainty  Is  not  related 
to  substantial  or  material  matters.  The  ar- 
gument of  the  appellant  upon  the  question 
of  uncertainty  has  behind  It  the  contention 
that  an  indlvldnal  doing  business  nnder  a 
fictitious  name  must  afflrmatlTely  show,  in  a 
complaint  based  upon  a  right  affecting  or 
which  Is  the  property  of  the  business,  that  he 
has  complied  with  the  provisions  of  sections 
2466  and  2468  of  the  Civil  Code.  Those  sec- 
tlotts  reqnire  tbe  filing  and  publication  of  a 
certain  certificate  as  a  prerequisite  to  tbe 
right  to  maintain  actions  concerning  the  af- 
fairs of  sudi  a  business.  But  a  compliance 
with  their  provisions  need  not  appear  upon 
the  ts.ce  of  a  cnnplalnt  If  tbe  fact  be  that 
the  person  maintaining  snc3i  an  action  has 
not  complied  with  the  sectlona  mentioned, 
the  point  may  be  presented  as  a  defense  by 
way  of  plea  In  abatement  Holden  v.  Men- 
singer,  165  Pac.  960.  That  being  so,  the  ap- 
[>ellant  was  not  prejudiced,  nor  was  any  sub- 
stantial right  of  his  affected,  by  the  uncer- 
tainties of  the  amended  complaint  If  he 
Iiad  any  defense  upon  the  merits,  It  could 
have  been  pleaded  in  his  answer  in  the  same 
manner,  whether  be  regarded  the  amended 
complaint  as  setting  up  a  cause  of  action  be- 
longing to  Victoria  C  Amundson,  or  to  the 
Amundson  Drug  Company.  Looking  at  tbe 
pleading  as  based  upon  a  cause  of  actlqa 
owned  by  the  drug  company,  the  appellant 
could  have  ascertained  by  an  examination  of 
public  records  whether  the  certificate  requir- 
ed by  law  had  been  filed,  and  oould  either 


have  presented,  or  refrained  from  present- 
ing, his  plea  In  abatement,  as  the  showing  of 
record  m^t  allow.  He  made  no  such  de- 
fense, although  he  filed  an  answer  whldt 
raised  various  other  issues.  Upon  tbe 
amended  cdmplaint  and  upon  this  answer  the 
parties  went  to  trial  on  the  merits.  It  has 
beoi  decided  In  many  cases  that  a  Judgment 
wlU  not  be  reversed  on  appeal  because  tha 
trial  court  has  ernmeously  overmled  a  de- 
murrer to  ttie  complaint  on  the  ground  of  un- 
certainty, where  the  substantial  rights  of  the 
defendant  have  not  be  prejudiced  by  the  ml- 
lug  and  tbe  cause  has  been  tried  on  the  mer- 
its. Jager  v.  California  Bridge  Co.,  104  Cat 
642,  38  Pac.  413 ;  Brown  v.  BatUff,  21  Gat 
App.  282,  131  Pac  769.  These  authtvltles, 
and  others  which  might  be  cited,  contrtd  the 
point  now  nnder  conslderattwi.  Section  634 
of  the  Code  of  Civil  Procedure  provides : 

"In  all  cases  where  the  court  directs  a  party 
to  prepare  findings,  a  copy  •  «  «  bIuuI  b« 
served  upon  all  the  parties  *  *  *  at  least 
five  days  before  findings  shall  be  slffDed,  *  •  * 
and  the  court  shall  not  sign  any  findings  therdbl 
prior  to  the  expiration  of  such  five  days." 

In  this  case  the  trial  court  gave  a  spedflc 
direction  to  the  counsel  for  plaintiff  to  pre- 
I>are  the  findings,  a  copy  of  the  proposed 
findings  was  served  upon  counsel  fbr  the  de- 
fendant but  the  trial  Judge  signed  the  find- 
ings less  than  five  days  after  the  service. 

[3]  The  appellant  contends  that  it  was  er- 
ror, from  which  a  reversal  of  the  judgment 
must  follow,  for  the  judge  to  have  signed  the 
findings  within  the  time  limited  by  the  stat- 
ute. Section  634  was  enacted  in  1913  in  Its 
present  form,  but  the  particular  question 
now  presented  by  appellant  has  never  been 
passed  upon  by  the  Supreme  Court  or  Courts 
of  Appeal,  although  It  Is  mentioned  In  Hoff- 
man V.  Guy  M.  Rush  Oo^  27  Gal.  App.  167, 
149  Pac.  177.  The  secHon  was  adopted  fbr 
tbe  purpose  of  aiding  the  courts  In  the  mak- 
ing of  proper,  findings  of  fact,  but  for  ttiat 
purpose  only.  It  could  have  bad  no  higher 
or  greater  purpose.  All  that  a  parfy  can  re- 
quire or  ezipect,  as  to  this  point,  in  any  liti- 
gation, is  that  i3ie  court  shall  make,  in  his 
case,  a  proper  set  of  findings.  If  findings  are 
insufilclent  or  are  unsupported  by  evidence, 
or  are  defactlve  In  any  other  particular  un- 
der the  law,  the  Injured  party  will  be  reliev- 
ed, on  appeal,  from  the  effects  of  the  error 
thus  made  manifest.  So  far  his  Interest  goes 
and  no  farther.  Section  634  is  dlrectoiy 
only.  So  constmed  It  is  a  salutary  statute. 
If  it  were  to  be  construed  as  mandatory,  It 
would  often  operate  to  work  injustice. 
There  are  many  cases  in  which  a  delay  In 
the  signing  of  findings  would  so  operate,  and 
perhaps  chief  among  them  are  cases  like  the 
present,  cases  of  fordUe  or  of  unlawful  de- 
tainer. Trial  courts  are  justified  In  disre- 
garding the  direction  contained  In  that  part 
of  section  634  which  we  have  quoted,  when* 
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ever  a  compliance  vltti  ft  would  work  injos- 
tlce  to  tbe  rights  of  a  llUgaiit 

There  are  several  findings  which  the  ajH 
pellant  assaUa  as  not  belpg  supported  by  the 
eTidence,  bnt  the  contentlcHi  Is  groundless  as 
to  all  snch  findings. 

The  Judgment  Is  affirmed. 

We  concur:  GONRET,  P.  J.;  .JAMBS,  J. 


SOnZA  T.  FIRST  NAT.  BANE  OF  HAN- 
FORD  et  al.    (CSt.  2250.) 

(District  Court  of  Appeal,  Second  District,  Gall- 
fomia.    Feb.  25.  1918.) 

1.  TKUsre  «=>43(1)  —  Peesonaltt  —  Estab- 

ZaBHHBnT  BT  PAROL. 

A  trust  in  personalty  may  be  established 
"bj  paroL 

2.  TBU8T8  <S=»44(1)  —  PABOL  TBUST  —  StTFTI- 
CIENCr  OF  EVIDENCB. 

In  an  action  by  administralriz  of  estate  of 
her  deceased  husband  to  recover  money  which 
was  on  deposit  in  defendant  bsnk  at  the  time 
of  the  hoflband's  death,  in  which  action  It  was 
asserted  as  a  defense  that  the  mooey  was  trans- 
ferred to  deceased's  brother,  also  defendant; 
in  trust  for  three  minor  children  of  deceased 
and  plaintiff,  evidence  held  inauffident  to  show 
creation  of  a  valid  parol  trust  In  money;  tiie 
proportioa  which  children  ware  to  have  In  the 
rand  and  the  duration  of  the  trust  not  being 
sufficiently  definite. 

Appeal  from  Superior  OoaTt,  Kings  Ooun- 
ty;  M.  Li  Short,  Judge. 

Action  by  Belle  Sooia,  as  administratrix 
of  the  estate  of  Jose  A.  Souza,  deceased, 
against  the  First  Natltmal  Bank  of  Hanford 
and  another.  Jnd^ent  for  defwdanta,  and 
TlalntUr  appeals.  Berorsed. 

Frank  B.  Oraves,  of  Banford^  for  ai^el- 
lant  H.  Scott  Jacobs,  at  Hanford,  for  re- 
^apondenta. 

JAMBS,  J.  Thla  action  was  brought  by 
Belle  Sonza  as  administratrix  of  the  estate 
ot  ber  deceased  hoaband,  Jose  A.  <Soiuhi,  to 
recover  for  the  estate  r^resented  by  her, 
money  whldi  was  on  deposit  with  the  defend- 
ant bank  at  the  time  of  Souaa's  death.  At 
that  time  the  money  was  In  a  uviiqpi  ac- 
ooant,  and  from  the  bank  records  i^peared  to 
have  beea  payable  ^ther  to  Jose  A.  Souza, 
-the  deceased,  or  to  J<An  A.  Sooaa,  his  brotta- 
ee.  Defendant  John  A.  Sonsa  asserted  In 
4efei{se,  and  in  this  defense  lie  was  Joined 
the  bcmk,  that  the  money  represented  by  ttie 
■deposit  had  been  transferred  to  him  by  his 
hrotlier  for  the  benefit  of  three  mlnnr  chil- 
dren o£  the  deceased  and  this  plaintiff.  In 
brief.  It  was  asserted  that  a  trust  had  been 
created  as  to  the  fond  on  deposit  In  the  bank, 
with  John  A.  Sooaa  as  trustee  for  the  bene- 
fit of  the  three  minor  children  who  were  all 
living  at  the  time  of  the  death  of  Jose.  Hhe 
plaintiff  asserted  in  her  complaint  that  the 
money  was  a  part  at  the  community  estate 
of  herself  and  husband*  but  the  evidence  did 


not  sustain  that  aiadm,  end  the  point  involved 
as  to  that  Issue  is  not  here  for  consideration. 
The  real  question  Is  as  to  whether  a  valid 
trust  was  created  under  which  John  A.  Sou- 
aa  was  entitled  to  take  and  hold  the  money, 
which  had  been  the  separate  property  of  de- 
ceased, for  the  ben^t  of  the  minor  children 
referred  ta  The  evidence  showed  that  for  a 
number  of  years  prior  to  his  marriage  with 
the  plaintiff,  deceased  had  lived  with  the  lat- 
ter, and  one  of  the  three  children  numbered 
among  the  minors  mentioned  herein  was  bom 
during  the  time  that  the  two  persons  occupied 
the  relation  of  husband  and  wife  without  the 
sanction  of  a  marriage  ceremcmy.  The  last 
two  children  were  bom  after  the  parties  had 
entered  into  a  legal  marriage,  and  at  the  time 
of  the  death  of  Jose  the  minors  were  aged, 
respectively,  4  years,  2%  years,  and  1  year.  A 
part  of  the  money  constituting  the  deposit 
bad  been  paid  to  deceased  by  plaintiff  for 
work  which  the  deceaaed  did  for  her  on  her 
own  property.  Tills  mopey,  however,  was 
paid  prior  to  the  time  the  marriage  ceremony 
was  performed.  In  about  the  year  1910  Jose 
made  the  deposit  of  about  $1,200  with  the 
defendant  bank  on  savings  account,  and  at 
the  time  of  bis  death  accumulated  Interest 
had  augm^ted  the  original  sum  until  the 
total  was  about  fl,400.  In  January,  1915, 
Jose  became  very  111  and  was  conflneid  In  a 
hospital  at  Hanford,  Oal.  John  Sonza  testi- 
fied that  while  In  the  hospital  his  brother 
sent  for  him  and  made  a  request  regarding 
the  handling  of  the  money  reinresented  In  the 
account  which  he  had  vrlth  the  defendant 
bank.  We  will  state  all  of  the  testimony  re. 
ferring  to  the  matter  of  the  creation  of  the 
alleged  trust  John  Souza  testified  that  when 
he  went  to  the  hospital  at  Hanford  he  saw 
his  brother  and  had  a  talk  with  him.  When 
asked  to  state  wliat  was  said  by  his  broQier 
Joe  at  that  time,  he  replied: 

"Why,  Joe  was  telHnr  me  that  he  bad  some 
money  in  the  First  National  Bank;  he  said  all 
the  money  be  had  he  was  going  to  give  it  to 
me  to  pay  bis  bills  and  give  it  to  his  children ; 
he  told  Bob  he  bad  some  money  in  the  Bank 
of  Lemoore;  he  said  he  was  going  to  fix  it 
the  same;  he  said  he  was  going  to  turn  it  to 
me  for  me  to  pay  his  biUs  and  keep  the  bal- 
ance for  the  children;  thafa  about  all  I  re- 
member about  it" 

The  person  referred  to  as  "Bob"  was  R. 
V.  Hall,  an  assistant  cashier  of  defendant 
bank.  Mr.  Hall  testified  that  at  the  su^es- 
tlon  (tf  J<dm  Souza  he  went  to  the  hospital 
to  see  the  ^ck  man,  Joe ;  that  Joe  Souza  was 
a  Portuguese  and  understood  little  Bugllsh, 
and  that  John  Souza,  apparently  Interpreting 
the  language  of  Joe  to  witness,  said  that  Joe 
was  going  to  Oakland  to  consult  a  doctor 
there;  that  he  had  certain  money  In  the  First 
National  Bank;  that  he  wanted  It  fixed,  If 
he  never  got  back,  that  John  was  to  have  the 
money,  and  that  the  witness  had  replied  that 
he  would  fix  the  deposit  entries  on  the  books 
of  the  bank  so  that  the  request  could  be  car- 
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tied  out  He  added  that  lie  did  In  fiact  make 
the  change  so  that  the  money  might  be  drawn 
upon  the  diecfc  of  either  Jose  or  Jobn.  TtM 
conrt  made  this  Inqalry  of  the  witneaa  Hall: 
"Q.  Did  he  [Jose]  bbj  for  what  purpose  he 
wanted  It  to  go  to  John  A.  Souza?  A.  I  can 
only  answer  that— John  A.  Soma  told  me  that 
his  brother  wanted  him  to  have  the  use  of  this 
money  in  case  of  his  death  for  the  enpport  of 
two  children  or  his  direct  heirs;  his  cbil^en; 
that  the  wife  of  Joe  Sousa  had  some  other  chil- 
dren, and  be  was  afraid  that  the  wife  would 
spend  this  money  on  the  other  children,  and  he 
wanted  bis  own  children  to  have  the  use  and 
benefit  of  this  money;  I  then  tanted  and  aslced 
Joe  if  that  was  correct;  he  said,  'Yea.' " 

The  witness  Jcba  A.  ^uza,  being  further 
examined  as  to  what  was  said  to  him  hy  Joe 
at  the  Hanford  Hospital,  replied: 

"I  asked  Joe  what  he  give  me  his  money  for; 
he  said,  'I  give  you  my  money  for  you  to  pay 
the  doctor  bilk  and  hospital  bills,  and  keep  the 
balance  for  the  keep  of  my  children,  when  they 
need  it;'  that's  all  I  remember." 

Antone  Sooza,  another  brother  of  deceased, 
testified: 

That  in  the  hospital  In  Oakland  he  heard 
Joe  Souza  tell  John,  the  brother,  "to  hold  the 
money;  to  take  the  money,  part  of  the  money, 
and  pay  Che  bills,  and  hold  the  balance  for  his 
children." 

It  may  be  noted  that  Hall  testified  that 
Joe  referred  to  two  children  only.  Not  only 
did  the  testimony  of  the  plaintiff  show  that 
there  were  three  minor  children,  as  we  have 
before  stated,  but  the  answer  of  both  defend- 
ants specifically  set  forth  the  names  and  agex 
of  three  minor  children  of  deceased.  The 
court  found  that  a  trust  had  been  created  as 
to  the  fund  h^  In  controversy,  and  that  the 
money  was  no  part  of  the  estate  of  Jose  Sou- 
za, deceased.  The  Judgment  determined  that 
John  A.  Souza  was  entitled  to  the  possession 
of  the  money,  oondltlwed  upon  his  execut- 
ing a  bond  to  the  state  of  California  In  the 
sum  of  $2,800  to  insure  the  faithful  execution 
of  the  trust  TbRt  part  of  the  Judgment  de- 
termining the  trust  and  the  character  and 
purpose  of  It  Is  as  follows: 

"That  defendant  John  A.  Sotua  do  have  and 
recover  judgment  against  plaintiff  and  against 
defendant  First  National  Bank  of  Hanford, 
adjadging  and  decreeing  that  said  defendant 
John  A.  Sooza  la  the  owner  and  entitled  to 
the  possession  of  all  the  money  mentioned  in 
the  complaint  and  findings  m  said  action, 
amounting  to  (1^88.38,  in  trust  for  the  use  and 
benefit  of  the  minor  children  of  Jose  A.  Souza, 
deceased,  to  wit,  Edward  Souza,  Mary  A.  Souza 
and  JoeepfaiDe  E.  I*  Sooza.  •   •  * 

[1]  Appellant  Terjr  earnestly  contends  that 
the  evidence  was  Insufflcdent  to  show  the 
creation  of  a  valid  trust  as  to  tikis  mon^. 
That  a  trust  as  to  personal  property  may  be 
established  by  parol  Is  well  settled.  Roach 
T.  Carafla,  85  GaL  436,  25  Pac.  22;  Sllvey  et 
al  T.  Hodgdon  et  al,  02  Cal.  363 ;  C^Ian  v. 
Bank  of  Lassen  County,  11  Cat  App.  533, 105 
Paa  765;  Hellman  v.  HcWilUams,  70  Gal. 
440,  11  Pac.  660;  Booth  et  al.  t.  Oakland 
Bank  of  Savlags  et  al.,  122  Cal.  19,  54  Pac. 
3T0.  The  case  last  dted  and  the  case  of 
Hellman  v.  McWUUuni^  mpra,  are  also  an- 


thority  to  the  point  that  where  the  trmtor 
retains  the  right  to  chedk  against  a  depodt 
which  is  made  the  subject  of  a  tmst  agree- 
ment, ibe  transfer  jaay,  neverthelen,  be  ef- 
fectual as  to  the  trustee,  nie  real  difficulty 
we  encounter  In  this  case  Is  to  find  that  the 
particular  purpose,  Uie  proportion  of  Inter- 
est which  the  mlntnn  were  to  have  in  the 
trust  fond,  and  the  duration  of  tbe  trust, 
were  made  snfflfdenOy  definite  by  the  expres- 
sions of  the  tnistor.  The  evidence  as  to 
the  declarationa  made  by  Jose  Souza  shows 
that  nettling  was  said  1^  the  latter  as  to 
how  Umg  the  brother  John  was  to  retain  the 
fond,  nor  aa  to  how  It  dionld  be  applied  on 
behalf  of  the  minors.  We  hUTO  already  not- 
ed fliat,  according  to  the  tesUmcny  of  Hall, 
only  two  children  were  moitloned  by  Jose 
as  being  thMe  wham  he  wished  to  hare  fha 
hesaeftt  of  tlie  money ;  but  we  may  well  as- 
sume that  the  court  was  cwrect  in  concluding 
that  the  Intoitton  was  that  the  mcmey  iBhould 
be  held  for  the  benefit  of  the  three  minor 
dilldren  who  were  shown  to  be  jn  existence 
at  tiie  death  at  Jose  and  at  the  time  of  the 
creation  of  the  alleged  trust.  It  may  be  that 
the  intention  of  Jose  was  that  the  fund 
should  be  used  for  tha  benefit  of  the  children 
during  their  minority,  and  any  residue  that 
remained  should  be  divided  equally  between 
them  upon  the  youngest  becomli^  of  age; 
it  may  be  that  his  intention  was  titat  the 
minors  should  have  the  right  to  the  money 
Immediately  upon  his  death,  through  the  me- 
dium of  hlfl  brother  John  in  some  sort  of 
guardian  capacity.  The  very  fact  that  these 
8peculatl(»i8  suggest  tiiemselves  as  defining 
the  possible  Intmt  that  Jose  Souza  had  in 
mind  at  the  time  he  gave  his  directions  to 
John  at  once  Illustrates  the  uncertainty 
which  would  attend  the  administration  of 
the  alleged  trust.  In  Wlttfleld  t.  Forster, 
124  Gal.  418,  67  Pac.  219,  our  Supreme  Court 
was  ctmsldering  the  question  of  the  validity 
of  an  alleged  trust  which  was  attempted  to 
be  created,  where  the  trustor  executed  a  doc- 
ument in  writing,  stating  that  he  conveyed 
to  one  Foster,  "as  trustee  in  trust  for  San 
Diego  Lodge  No.  85,  Free  and  Acc^ted  Ma- 
sons, of  the  State  of  California,  all  the  prop- 
erty I  now  own,  both  real  and  personal. 
*  *  *  "  In  determining  that  the  trust  so 
attempted  to  be  created  was  void  for  un- 
certainty, the  court  first  quoted  from  Pome- 
roy's  Equity  Jurisprudence  as  follows: 

"The  declaration  of  trust,  whether  written  or 
oral,  most  be  reasonably  certain  in  its  material 
terms;  and  this  requisite  of  certainty  Includes 
the  subject-matter  of  pro^rty  embraced  with- 
in the  trust,  the  b^efidaries  or  persons  in 
wh<we  behalf  it  Is  created,  the  nature  and  quan- 
tity of  interest  which  they  are  to  have,  and  the 
manner  in  which  the  trust  Is  to  be  performed. 
If  the  language  is  so  vagae,  general,  or  eqaiv<^ 
cal  that  any  of  these  necessary  elements  of  the 
trust  is  left  in  real  uncertainty,  then  the  trust 
must  fail." 

And  applying  the  rule  of  essentials,  as 
stated  by  the  text-writer,  to  the  trust  there 
being  considered,  the  court  said: 
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^The  dnntlon  «t  tEe  ettate  attempted  to  be 
cranted  to  the  tmatee,  the  nature  and  qnantity 
of  interest  vhich  the  beneficiaries  are  to  have, 
and  the  manner  in  which  the  trust  is  to  be 
performed,  are  all  left  ondedared  and  witbont 
any  reasonable  certainty.  *  •  *  And  tbie 
uncertainty  also  makes  the  attempted  tract  as 
to  the  peraonal  property  Toid." 

We  also  dte.  as  In  ^it  applicable,  tbe  de- 
cision in  the  case  of  Barker  t.  Hnrley»  132 
Gal.  21.  6S  Pac.  1071.  64  Fac.  48a 

[<]  In  car  opinion,  the  evidence  was  Insof- 
fldoit  to  show  the  creation  ct  ft  ralld  trust 
as  to  the  m<aw^  In  controTerfly. 

The  Judgment  is  therefore  renrsed. 

We  concur:  COMBEY,  P,  J.;  WORKS, 
Judge  pro  tern. 


BENTON  T.  HtTMT,  Oounty  Treasnrer 

XLTONS,  Intervener).   (Civ.  2485.) 

(District  Court  of  Appeal,  Second  IHatrict,  Cal- 
ifornia.  Feb.  27,  Rehearine  Denied 
by  Supreme  Court  April  25,  1Q1&) 

Ofitcsbs  ^>(^(1)  —  Vacaivoibs  —  Abbbivoe 

noU  STAM!— "IlfCUMBENT.'* 

Where  Judcment  was  against  one  who  was 
appointed  to  and  qualified  cor  office,  In  an  ac- 
tion to  remove  another  from  such  omce,  and  the 
former  took  an  appeal  which  was  decided  in  his 
favor,  he  was  not  an  "incumbent"  of  such  o^ 
fice  pending  the  appeal  within  Pol.  Code,  i 
990,  Bubd.  o,  providing  that  absence  of  incum- 
bent from  the  state  snail  render  the  office  va- 
cant ;  the  other  being  the  incumbent  under  such 
act,  as  well  as  under  section  986  as  to  compensa- 
tion during  proceedings  to  contest  title  to  office. 

[Ed.  Notew— For  other  defloittons,  see  Words 
and  Phrases*  First  and  Second  Sorles,  Incum- 
bent.] 

Aiq;)eal  tram  Superior  Court,  Los  Angeles 
County;  Charles  Wellborn,  Judge, 

Action  by  R.  P.  Benton  to  enjoin  John  N, 
Hunt,  as  County  Treasurer  of  the  County 
of  Los  Angeles,  State  of  California,  from 
paying  a  warrant  Issued  to  David  B.  Lyons 
for  salary  as  county  registrar  of  voters.  Da- 
vid B.  Lyons  intervened  and  asked  for  a  per- 
emptory writ  of  mandate  requiring  the  treas- 
urer to  pay.  Judgment  for  the  Intervener, 
and  the  plaintiff  and  defendant  appeal.  A£- 
flrmed. 

A.  J.  Hill,  Coun^  Counsel,  and  Robert  B. 
Murptaey,  D^raty  County  Counsel,  both  of 
Los  Angeles,  for  ai^Ilant  Hunt  George  L. 
Oreer,  of  Los  Angeles,  for  appellant  Benton. 
J.  Wiseman  Macdonald  and  John  Beardsley, 
botb  of  Loa  Angele^  for  respondent  Lyoiia. 

CONRBY,  P.  J.  This  action  was  com- 
menced by  B.  P.  Bentm.  a  resident  dticen 
and  tai^ayer  of  the  county  tft  Los  Angeles, 
to  enjoin  the  defntdant,  county  treasurer, 
from  paying  a  c«tain  warrant  issued  ta  Da- 
vid B,  Lyons  purporting  to  be  drawn  on  ao> 
ooonfc  of  salary  due  to  hyom  as  county  reg- 
istrar of  voters  for  a  portion  of  the  month 
of  May,  1017.  Lyons  Intervened  In  this  ac- 
tkm  and  asked  for  a  peremptory  writ  of 
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mandate  requiring  Hunt  to  pay  the  amount 
called  for  by  the  warrant;  The  plaintiff  and 
the  defendant  have  appealed  from  the  judg- 
ment, which  was  in  favor  of  the  intervener. 
The  appeals  present  snlwtantlally  one  and 
the  same  question  of  law,  and  the  facts  are 
admitted  to  be  those  set  forth  in  the  flnriinpf 
of  fact  made  by  the  court  below. 

On  August  10,  1915,  intervener  was  duly 
appointed  registrar  of  voters  of  Los  Angeles 
county,  and  on  August  11, 1918,  he  duly  qual- 
ified by  taking  his  oath  of  office  according  to 
law.  For  some  time  prior  thereto  and  until 
that  time,  one  Hiomas  McAleer  was  the  reg- 
istrar of  voters  of  said  county.  After  qual- 
ifrlng,  as  above  stated,  Intervener  demanded 
possession  of  the  office  from  McAte^r,  which 
demand  was  refused.  Thereupon  proceed- 
ings in  quo  warranto  were  commenced 
against  McAleer  by  the  people  on  the  relation 
of  Lyons  to  oust  McAleer  from  the  office.  On 
January  20,  1916,  by  judgment  of  the  superi- 
or court.  It  was  determined  that  Lyons  was 
not  entitled  to  said  office,  and  that  McAleer 
was  entitled  thereto.  An  appeal  was  taken 
to  this  court  from  that  Judgment  On  March 
1,  1917,  the  Judgment  was  reversed,  and  on 
March  31,  1917,  the  judgment  of  this  court 
became  final.  People  v.  McAleer,  33  CaL 
App.  135,  164  Pac.  425.  Thereafter,  on  May 
3,  1917,  judgment  was  entered  in  the  superi- 
or court  in  favor  of  Lyons  who,  on  the  fol- 
lowing day,  was  let  Into  possession  of  the  of- 
fice and  he  held  the  same  and  performed 
tbe  duties  thereof  during  the  month  of  May. 
1917,  and  thereafter.  From  May  21,  1916,  to 
March  21, 1917,  Lyons  absented  himself  from 
tbe  state  of  California  without  obtaining  the 
consent  of  the  board  of  supervisors  of  the 
county  of  Los  Angeles  or  of  the  Legislature 
of  the  state  of  California,  and  his  absence 
was  not  upon  business  of  his  office  nor  npoa 
business  for  tbe  state  of  Oaltfomla,  ndr  for 
the  county  of  Los  Angeles,  It  is  cimtaided 
by  appellants  that  by  reason  of  audi  absence 
of  lortms  from  tile  state,  being  £or  a  period 
of  more  than  00  days,  tbe  office  became  va- 
cant  and  that  thwefore  be  is  not  entitled  to 
said  warrant  and  is  not  entitled  to  payment 
thereof. 

Section  906  of  the  PoUttcal  Code  dedares 
that  an  office  bec«nes  vacant  on  ^e  happen* 
log  of  either  one  of  certain  stated  evats; 
(«e  ot  wblch  te  tbe  absence  <Mf  tiie  Incumboit 
from  tlie  state  wltbout  permlsrilm  ci  the  l»es- 
islatnre  beyond  the  period  allowed  by  law. 
Section  4S1S  of  that  Code  reads  aa  follows: 

"A  county  or  township  officer  diall  In  no  case 
absent  himself  from  the  state  for  a  period  of 
more  than  sixty  days  in  any  one  year,  and  for 
no  period  without  the  consent  of  the  board  of 
supervisors  of  the  county,  except  when  on  busi- 
ness for  tbe  state:  Provided,  that  in  case  ot 
illness  urgent  necessity,  the  board  of  super- 
visors may,  on  a  proper  showing  of  such  illness 
or  urgent  necessity,  extend  the  time  herein  lim- 
ited, for  the  absence  of  any  such  officer,  not  to 
exceed  six  months." 
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Section  936  <tf  tbe  same  Oode  reads  aa  fol- 
lows: 

"When  the  title  of  the  incambent  of  any  oflke 
in  this  state  Is  oootested  by  proceedings  insti- 
tuted in  any  court  for  that  pnrpose,  no  war- 
rant can  thereafter  be  drawn  or  paid  for  any 
part  of  his  salary  until  such  prot^edinga  have 
been  finally '  determined:  Provided,  however, 
that  this  section  shall  not  be  construed  to  apply 
to  any  party  to  a  contest  or  proceeding  now 
pending  or  hereafter  instituted  who  holds  the 
certificate  of  election  or  commission  of  office  and 
diachargea  the  duties  of  the  office ;  but  such  par- 
ty shall  receive  the  salary  of  such  office,  the 
same  as  if  no  such  contest  or  proceeding  was 
pending." 

In  construing  some  of  the  subdivisions  of 
section  996  it  has  been  held  that  the  incum- 
bent of  the  office,  within  the  meaning  of 
those  svfbdlvlsioDS,  Is  not  necessarily  a  per- 
son who  has  actually  entered  into  possession 
of  the  oflQoe.  Illustrations  are  found  in  cases 
where  one  dected  to  the  office  died  before  the 
bei^nnlng  of  the  term  for  which  he  was  elect- 
ed ;  or  where  he  neglected  to  file  hla  official 
oath  or  bond  within  the  time  prescribed  by 
law.  There  are  oUier  cases  where  vacancy 
of  the  i^Bce  has  bem  declared  and  enforced 
on  account  of  the  absence  of  the  office  bolder 
from  the  state  without  legal  permission,  be- 
yond the  period  allowed  1^  law.  The  latter, 
however,  are-  only  Instances  In  which  the 
absentee  was  both  the  de  Jure  and  the  actual 
incumbent  of  the  office.  The  precise  question 
presented  In  the  present  actltm  is  without 
precedent  in  any  caae  of  whldi  we  are  aware. 

Aa  was  said  the  Supreme  Court  In  Ban- 
nerman  v.  Boyle,  160  Cal.  197,  116  Fac.  732: 

"In  ctmstmlng  an  ambiguous  statute,  the  evil 
to  be  cured  and  tiie  object  to  be  accomplished 
are  proper  matters  for  consideration,  and  often 
point  clearly  to  the  true  meaning  and  applica- 
tion of  the  act" 

Manifestly  the  object  of  the  statute  which 
vacates  an  office  because  of  the  Incumbent's 
absence  from  the  state  without  the  consent 
required  and  beyond  the  period  provided  by 
law  Is  that  the  duties  of  the  office  BhaU  be 
performed  by  the  Incumbent,  and  shall  not  be 
neglected  by  reason  of  bis  imlawful  absence, 
^e  proviso  set  forth  In  section  936  was  add- 
ed thereto  by  amendment  in  the  year  1891. 
Prior  thereto  an  Incumboit  of  the  office  was 
not  ^titled  to  the  paymoit  of  any  part  of 
Us  salary  daring  the  pendency  of  proceed^ 
logs  of  contest  directed  against  his  title  to 
the  office.  Apparently  being  of  the  opinion 
Oat  the  pubUe  interest  would  be  better  pro- 
tected by  a  dUCerent  rd\e,  the  Legislature 
then  made  the  amendment  under  which  any 
party  to  a  contest  al  audi  office  "who  holds 
the  certificate  of  election  or  commission  of 
office  and  discharges  the  duties  of  the  office" 
is  not  prohibited  from  recelrlng  the  salary 
thereof  during  the  pendency  of  the  contest 
proceedings.  While  the  quo  warranto  pro- 
ceedings against  McAleer  was  pending,  he 
was  the  party  entitled  to  the  salary  because 
he  came  within  the  description  stated  in  sec- 


tion 936,  and  he  was  "the  lncamb«it"  of  the 
office  within  the  meaning  of  that  section. 

To  arrive  at  the  true  meaning  of  subdivi- 
sion 6  of  section  996,  as  applied  to  the  facts 
of  this  case,  it  must  be  read  together  with 
section  936.  Notwithstanding  the  final  deter- 
mination that  McAleer  was  not  entitled  to 
the  office,  he  remained  In  a  qualified  sense 
the  incumbent  thereof  under  section  936,  and 
was  so  far  recognized  as  the  occupant  of  the 
office  that  he  was  lawfully  permitted  to  col- 
lect the  salary  thereof  so  long  as  he  dis- 
charged the  duties  of  the  office,  but  not  be-, 
yond  the  period  of  pendency  of  that  litiga- 
tion. 

The  superior  court  had  determined  that 
Lyons  was  not  entitled  to  the  office,  but  he 
was  prosecuting  his  appeal  from  that  judg- 
ment, and  did  not  at  any  time  abandon  bis 
claim  to  the  office.  As  found  by  the  court 
below,  Intervener  during  bis  absence  kept  In 
constant  commnnicatton  with  his  attorneys, 
and  held  himself  in  readiness  to  return  to 
Loe  Angeles  whenever  he  should  be  notified 
of  a  decision  of  the  appeal,  or  that  bis  pres- 
ence In  Los  Angeles  was  necessary;  and  he 
would  not  have  left  the  state  of  California 
had  not  the  superior  court  decided  that  he 
had  no  title  to  the  office  of  r^strar  <^  vo- 
ters. He  actually  did  return  to  Los  Angeles 
county  before  any  Judgment  In  the  quo  war- 
ranto proceedings  was  entered  in  his  favor  in 
the  superior  court,  and  before  the  final  deter- 
mination of  his  a[^)eal.  It  Is  our  opinion 
that  the  absence  of  Lyons  trom  the  state  of 
California  for  the  time  and  under  the  dr* 
cumstances  shown  in  this  case  was  not  the 
absence  of  an  Incumbent  within  the  meaning 
of  the  law,  and  did  not  cause  the  office  to 
become  vacant. 

The  Judgmrait  la  afllrnud. 


We  concur: 
pro  tern. 


JAMES.  J.;  WORKS.  Judge 


HOLMES  V.  SNOW  MOUNTAIN  WATEH  & 
POWER  CO.    (Civ.  1812.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  Feb.  26,  ifilS.   Rehearing  Denied 
by  Supreme  Court  April  26,  19ia) 

1.  Appeal  ahb  Ebbob  «=3>1171<6)~ItevaB8Ai, 
— Gbouitds. 

A  case  will  not  be  reversed  for  mere  failure 
to  leave  to  tfae  jury  the  bringing  In  of  a  ver- 
dict for  n(»ninal  damages. 

2,  EsTOPPEi.  «=>93(7)  —  Injunction— Lachis 

— DiVEBSIOH  OF  WaTBB. 

Where  plaintiff's  predecessor  stood  by  while 
defendant  water  and  power  company  expmded 
over  a  million  dollars  in  the  erection  of  Ite  dam, 
tunnel  and  plant,  and  even  assisted  la  some 
ways  in  the  work  by  furnishing  commodities 
which  defendant  needed  in  the  prosecutiou  of 
its  enterprise  and  sold  part  of  the  land  to  de- 
fendant for  a  dam  site,  all  of  which  plaintiff 
knew  when  be  porchased  the  land  while  defend- 
ant was  in  the  midst  of  building  the  dam  to  di- 
vert water  of  the  river,  the  right  to  Injunction 
is  barred  by  the  intervention  of  the  public  in- 
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terestB ;  plaintiff  having  waited  foor  years  after 
the  pablic  use  began,  and  until  UioiiBandB  of 
people  iutve  become  dependent  on  it  for  light 
and  power  and  necessary  water  for  irrigation. 

Ai>peal  from  Superior  Court,  Mendocino 
County ;  J.  Q.  White,  Judge. 

Action  by  S.  O.  Holmes  against  the  Snow 
Mountain  Water  &  Power  Company.  Judg- 
ment for  defmdant,  and  plabitUt  appeals. 
Affirmed. 

R.  M.  F.  Soto,  Of  San  Vrandsco,  for  av 
pellant  Oniomas  &  Thomas,  oC  101811,  and 
PiUsbnry,  Madison  &  Sutro,  of  San  Francis- 
co, tor  respondent 

BEASItY,  Jnc^  pro  tern.  In  the  year 
1908  taie  Snow  Mountain  Water  &  Power 
Company  completed  a  dam  on  river,  In 
Mendocino  ooanl7,  by  wbioh  It  ImpooDded 
and  diverted  a  large  part  of  tbe  stream 
throngb  a  tunnel  from  the  watershed  of  the 
Eel  river  t&  that  of  Russian  river;  none  of 
tlie  water  being  «ver  permitted  to  return  to 
the  Eel  river  watershed.  The  plalntlfl, 
Holmes,  owns  land  on  both  sides  of  Eel  river 
about  200  feet  below  defendant's  dam.  The 
blnffs  of  tbe  river  on  plalntUTs  land  are 
from  40  to  60  feet  high;  the  land  Itself  Is 
broken,  and  while  some  acres  of  It  were  cul- 
tivated to  crops,  and  some  other  parts  of  It 
set  to  fruit  trees,  and  other  portions  were 
capable  of  being  cleared,  cultivated,  and  also 
Irrigated,  none  of  the  water  of  Eel  river  had 
ever  been  used  at  any  time  to  Irrigate  any 
part  of  plalntUf'rland,  nor  does  plaintiff  ap- 
pear to  have  been  at  any  time  previous  to 
the  trial  in  a  position  to  use  the  river  water 
for  irrigation.  About  four  years  after  the 
completion  of  the  defendant's  dam  and  the 
begioning  of  the  diversion  of  water,  plaintlCE 
began  this  action,  in  which  he  asks  that  the 
company  be  enjoined  from  continuing  to  di- 
vert the  water  of  Eel  river,  and  also  asks 
damages  in  tbe  sum  of  ¥6,000  which  he  claims 
to  have  already  suffered  on  account  of  the 
diversion  of  the  water,  and  $25,000  which  he 
claims  he  will  suffer  in  the  future  if  the  di- 
version Is  contlnoed. 

By  the  answer  of  the  defendant  it  appears 
that  the  latter  is  a  public  service  corpora- 
tion; that  the  Impounded  water  is  used  to 
generate  electricity,  which  Is  sold  to  people 
In  Mendocino  and  Sonoma  counties,  and  is 
also,  after  being  run  through  defendant's 
power  plant,  used  for  Irrigation  In  various 
portions  of  the  upper  Russian  river  valley. 
These  fiicts  do  not  appear  In  plaintiff's  com- 
plaint, the  plaintiff  proceeding  by  that  In- 
strument against  Hke  defendant  as  If  the  lat- 
ter was  simply  a  private  corporation  tres- 
passing npon  his  pn^wrty  rights  by  diverting 
the  water  from  the  river  which  flows  through 
hla  properly. 

The  plaintiff  In  his  brief  abandons,  if  b9 
ever  asserted,  any  right  to  either  damages 
or  injunction  by  reason  of  the  diversion  of 
the  flood  waters  of  the  stream,  sailng  theielia 


that  he  la  not  dalmlng  the  flood  waters  of 
the  Eel  river.  This  narrows  considerably 
the  Questions  Involved  In  this  case.  The  eri- 
dence  shows  that  of  the  240  cubic  feet  per 
second  of  wator  whlfih  the  defoidant  diverts 
all  bnt  10  cubic  teet  per  second  Is  Impounded 
winter  flood  water;  that  the  vrlnter  flow  of 
the  river  Is  about  80,000  euHo  feet  per  sec- 
ond, which  the  dam  aocumtdates  in  a  two* 
mile  reservoir  for  use  In  the  dr7  season; 
that  the  natural  flow  dnrbig  the  dry  seastm 
is  but  10  cubic  feet  per  eecMid,  thus  reduc- 
ing the  amount  of  water  Impounded  after 
subtracting  the  impounded  flood  water. 

The  decree  wbldi  tbe  court  entered  secure 
ed  to  plaintiff  two  second  feet  thereof,  leav- 
ing to  the  defendant  the  right  to  Impound 
eight  second  feet  of  the  ten — the  normal  flow 
of  the  river  at  times  when  not  In  flood.  The 
evidence  showed,  and  tbe  court  found, 'tbat 
these  two  second  feet  were  ample  for  all  pur- 
poses of  plaintiff;  and,  indeed,  it  is  plain 
that  this  amount  was  a  superabundance  for 
his  needs;  and  it  Is  also  found  that  the  re- 
malnlng  eight  second  feet  as  well  as  the 
flood  waters  were  waste  waters;  that  no 
part  of  the  water  of  Eel  river  Is  ever  used 
for  Irrigation ;  that  the  defendant  has  never 
diverted  any  of  the  water  of  Eel  river  other 
than  the  waste  waters  thereof,  and  only  such 
of  the  waste  waters  as  had  been  at  all  times 
In  the  past  and  ever  will  be  at  all  times  In 
the  future  Incapable  of  any  reasonable  or 
practical  use  In  connection  with  die  lands  of 
plaintiff  described  In  the  complaint,  or  any 
part  thereof;  and  that  the  plaintiff  has  nev- 
er been  and  never  will  be  damaged  In  any 
way  by  reason  of  any  of  the  acts  of  the  de- 
fendant complained 

At  the  beginning  (^tne  trial  the  court  Im- 
paneled a  jury,  and  when  the  plaintiff  rested 
his  case  discharged  this  Jury  from  farther 
consideration  of  the  case.  Tbe  only  purpose 
for  which  the  Jury  could  have  been  Impanel- 
ed was  for  the  assessment  of  plalntlfTs  dam- 
ages. The  plaintiff  contends  ttiat  the  dis- 
missal of  the  Jury  practically  amounted  to  a 
nonsuit :  and  that,  as  he  had  established  his 
dalm  for  damages,  the  case  should  be  revers- 
ed for  this  reason. 

[1]  The  evidence  Introduced  by  plaintiff  to 
support  his  claim  for  damages  consisted  in 
the  statements  of  five  different  witnesses  to 
the  effect  that  tbe  arable  land  of  plaintiff 
without  Irrigation  was  worth  from  $5  to  JIO 
an  acre,  and  that  with  Irrigation  it  would  be 
worth  from  $75  to  $150  an  acre;  but  the 
strength  of  this  testimony  vanishes  when 
considered  in  tbe  light  of  the  foregoing  facts, 
namely,  that  the  amount  of  water  left  by  de- 
fendant in  the  river  was  ample  for  plaln- 
tUTs uses,  that  plaintiff  had  never  at  any 
time  used  any  of  tbe  water  of  Eel  river  for 
Irrigation,  and  could  not  possibly  use  more 
than  that  supplied  by  tiie  two  second  feet 
still  permitted  to  run,  and  that  there-  is  no 
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evidence  tbat  the  plftlntlff  had  been  Injured 
In  any  way  by  the  dlreralon  of' the  water 
through  destruction  of  hia  crops  or  failure 
to  grow  crops.  Under  the  facts  of  this  case, 
no  Injury  could  be  done  plaintiff  by  the  di- 
version of  tbat  portion  of  the  water  of  this 
stream  which  he  could  not  possibly  use,  leav- 
ing to  him  a  Bufflcleot  flow  of  the  stream  for 
all  bis  possible  present  and  future  needa 
Miller  V.  Bay  Cities  Water  Co..  157  Cal.  256, 
107  Pac.  lis,  21  L.  B.  A.  (N.  S.)  772 ;  Cohen 
V.  La  Canada  W.  Co.,  161  Cal.  680,  91  Faa 
tS84,  11  L.  R.  A.  (N.  S.)  762 :  San  JoaQuin  v. 
Fresno  Flume  Co..  168  Cal.  626, 112  Pac  182. 
35  L.  R.  A.  <N.  S.)  832;  Stratton  v.  ML  Her- 
mon,  etc.,  216  Mass.  83,  103  N.  E.  87.  49  L. 
B.  A.  (N.  S.)  67.  Aon.  Cas.  191SA,  768.  We 
inter  that  the  plaintiff  recogniies  this  aitna- 
tion,  fllthougb  he  doea  not  e^reaalj  say  so, 
for  the  reason  that  he  argnes  very  earnestly 
liiat  fai  tlie  ctmdltloa  of  the  record  be  was  en^ 
titled  to  at  least  nominal  damages  under  bis 
case  made  In  chief,  and  that  it  was  error  oa 
the  part  of  the  court  to  dismiss  the  Jury. 
But  conceding  that  It  is  so,  this  court  would 
not  reverse  this  case  for  a  mere  fiailure  to 
leave  it  to  the  jury  to  bring  In  a  verdict  tar 
ncmia^  damages. 

[ailThe  plaintiffs  predecessor  in  interest 
stood  by  while  $1,300,000  of  the  defendant's 
money  was  being  expended  In  the  erection  of 
Its  dam,  tunnel  and  plant.  He  even  assisted 
in  some  ways  In  the  work  by  fiitnlshlng 
commodities  which  the  defendant  needed  in 
the  prosecuti<m  of  its  enteipriae,  and  he  sold 
part  of  his  land  to  the  defendant  for  a  dam 
site.  All  this  the  plalntlCt  knew  when  he 
purchased  the  land,  which  he  did  whUe  the 
defendant  was  in  the  midst  of  its  work  of 
building  the  dam  and  preparing  to  divert  the 
waters  of  the  river.  It  is  Impossible  that  he 
did  not  know  that  the  purpose  of  this  enter- 
prise was  for  a  public  use.  that  the  defend- 
ant was  about  to  inaugurate  a  public  service, 
and  that  the  waters  of  the  river  when  divert- 
ed would  be  used  for  the  purposes  to  which 
It  was  afterwards  put  In  view  of  these 
facts,  and  of  the  fact  that  he  waited  four 
years  after  the  public  nse  began,  and  untU 
thousands  of  people  had  become  dependent 
upon  It  for  light  and  power  and  necessary 
water  for  Irrigation,  his  right  to  an  Injunc- 
tion Is  barred  by  this  Intervening  of  the  pub- 
lic Interest  Katz  v.  Walkinshaw,  141  CaL 
116»  70  Pac.  663,  74  Pac.  766,  64  U  B.  A.  236, 
09  Am.  St  Bep.  36;£MUler  &  Lux  Yi-^oter^ 
prise  Co.,  160  CaL  415,  147  Pac  SOTf  Fres- 
no, eto^  Go.  T.  Southern  Padflc  Ca,  i35  Cal. 
202.  67  Pac.  778;  Southern  Cal.  By.  Co.  v. 
Slauson.  138  CaL  342,  71  Pac.  352,  04  Am. 
St  Bep.  58;  Crescent  Canal  Ca  v.  Mmt- 
gomery,  143  Cal.  248.  76  Paa  1032,  66  L.  R. 
A.  940;  Newport  v.  Temescal  Water  Co.,  149 
Cal.  631,  87  Pac.  372;  Barton  r.  Blverslde 
Co.,  166  CaL  500,  101  Pac.  790;  Gumsey  t. 


Northern  CaL  Power  Co.,  160  CaL  609,  117 
Pac.  906,  36  L.  R.  A.  (N.  8.)  185;  Burr  v. 
Maclay,  etc.,  Co.,  160  CaL  268,  116  Pac.  715. 

This  disposes  of  the  case,  and  It  will  not 
be  necessary  therefore  to  notice  numerous 
other  points  made  by  the  defendant  In  soih 
port  of  his  judgment. 

The  order  denying  the  moticHi  for  a  new 
trial  la  affirmed. 


'^fe  concur; 
OAN,  J. 


LBNNON,  P.  J.;  KEBBI- 


KEIPEB  ▼.  PAOnPIO  GAS  &  ELEOTRIO 
CO.  et  sL   (av.  1784.) 

(District  Court  of  Appeal,  Third  District,  Gall- 
fomia.  Feb.  22,  m&  Rehearing  Denied 
by  Supreme  Court  April  2^l9ia) 

1.  Municipal   Cobposations   ^706(11)  - 

PBOXIUATE  OaUSB— InDEFKHnSNT  CONOtTB- 

BBNT  Causes. 
Where  an  owner  negligently  left  his  automo- 
bile unatt«ided  on  street  car  tracks  and  a  street 
car  was  negligently  ran  Into  It,  catapnlting  it 
against  one  working  at  the  curb  of  the  street, 
the  owner  of  the  aatomobUs  was  liable  for  the 
injuries. 

2.  NKOuaxNox  «3b88— Last  Oxaas  Chancs. 

Where  there  Is  no  eontrifautoir  negligence^ 
the  doctrine  of  last  clear  chance  does  not  arise. 

Appeal  from  Superior  Court,  Sacramento 
County;  Charles  O.  Busiek,  Jndge. 

Action  by  Jacob  Helper  against  the  Pacif- 
ic Gas  &  Electric  Company,  a  corporatltm, 
and  Albert  Elkus.  Judgment  for  j^alntlfl 
against  the  last-named  defendant,  and  audi 
defendant  appeals.  Affirmed. 

James  Alva  Watt  of  San  Francisco,  for 
appellant  Elkus.  L.  T.  Hatfield,  of  Sacra- 
mento, and  Stanley  Moore  and  John  P.  C<^- 
Jan,  both  of  San  Francisco,  for  defendants 
Padflc  Gas  &  Electric  Co.  C.  E.  McIian^Un, 
of  San  Francisco,  and  Frank  J.  OBrioi,  of 
Sacramento,  for  respmdMit 

HART,  J.  This  Is  an  action  for  damages 
for  personal  injuries.  The  jury  returned  a 
verdict  in  favor  of  plaintiff  for  $3,600  against 
the  d^ndant  Blkus,  but  not  against  the  de> 
fendant  Padflc  Gas  ft  Electric  Company. 
Judgment  was  entered  accordingly,  from 
which  defendant  Elkus  appeals. 

The  evidence  discloses  tbat  the  accident 
and  the  Injury  oomplaliMd  of  occurred  sub* 
stantlally  as  set  forth  in  ttie  complaint,  as 
follows: 

"That  about  the  hoar  of  9  o'clock  a.  m.  on 
said  6tb  day  of  Decanbnr,  1018,  said  defendant 
Albert  Elkus,  without  any  cause  or  reason  for 
■o  doing,  otiher  than  his  desire  to  st^  across  the 
street  into  a  garage  on  K  street  In  the  dty  of 
Sacramento,  left  an  automobllej  owned  and  oper- 
ated b;  him,  standing  nnoccnpied  and  unattend- 
ed upon  and  across  car  lines  owned  and  operated 
by  said  defendant  a>rporatlon  on  K.  street  at 
a  poult  about  150  ffeet  east  at  tbe  Intersectltm  of 
K  and  Thirteenth  streets  in  said  city :  that  said 
antomobile  was  so  l^t  standing  anoccopied  and 
unattended  without  first  locking  or  making  It 
fast  or  effectively  setting  the  brakes  thereon 
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•nd  atoppins  the  motor  thenof;  that  no  emer- 
gency cauaed  the  said  Blkaa  to  leave  aaid  auto- 
mobue  ao  standing  unoocapied  and  unattended, 
nor  waa  said  antomobOe  stepped  and  left  nnat> 
tended  and  anocenpied  for  the  purpose  of  al- 
lowing another  vehicle,  or  pedestrian,  to  crogs 
its  path.  Tbtkt  aaid  automobile  was  a  la»e 
Loner,  five-pauenger  car,  the  day  was  bright 
and  dear,  and  any  person  approachfaiE  the  place 
where  it  was  standing,  from  any  direction  on 
K  street,  conld,  by  using  ordinary  care  and 
diligence,  have  easily  seen  said  car  ao  left 
standing  on  said  K  street  as  aforesaid.  That 
while  said  antomobile  was  so  standing  upon  K 
street  as  aforesaid,  plaintiff  was  at  work  near 
the  curb  line  in  front  of  bis  home  at  No.  1816 
K  street,  and  a  street  car  owned,  operated  and 
controlled  by  the  defendant  Pacific  Gas  &  Elec- 
tric Company,  a  corporation,  was  proceeding 
easteriy  on  6ar  tracks  on  said  K  street  across 
which  said  automobile  was  standing,  and  the 
agents  and  employes  of  said  defendant  corpora- 
tion controlling  and  operating  said  street  car 
could  with  reasonable  dllig^ice  have  seen  said 
antomobile  standing  upon  said  E  street  and 
across  said  tracks  upon  which  said  street  car 
was  running.  That  the  said  defendant  Pacific 
Gas  &  Electric  Company,  a  corporation,  its 
agents,  servants,  and  employ6s,  so  negligently 
and  carelessly  operated  and  ran  said  street  car, 
proceeding  easterly  on  said  K  street  as  afore- 
said, that  thej  failed  to  stop  said  street  car  or 
avoid  a  collision  with  aaid  automobile,  and  said 
street  car  continued  on  its  course  with  great 
apeed  until  it  ran  into  and  struck  said  anttnno- 
bile  with  such  force  that  said  antomobile  was 
driven  and  forced  from  the  point  wfaere  it  waa 
•tending  to  the  point  where  said  plaintiff  was 
at  work,  and  said  antomobile,  so  driven  and 
forced,  struck  plaintiff  with  great  violence, 
throwing  plaintiff  againit  an  iron  electrolier 
ptmt,  and  by  means  thereof  plaintiff  was  great- 
ly injured.    •    •    •  *' 

Tbe  appellant  d^urred  to  the  complaint 
on  the  general  ground  of  Insnffldency  of 
facta,  and  <m  tbe  ftirther  ground  that  there 
Is  a  misjoinder  of  parties  defendant  The 
demnrro*  waa  overruled,  and  tbe  principar 
question  submitted  \jj  this  appeal  arises  up- 
on tbe  action  of  the  court  In  thus  disposing 
ot  the  demurrer  and  in  denying  the  appel- 
lant's  naoUon  for  a  nonanlt,  the  claim  being 
Oiat  neither  the  complaint  nor  the  V^oota 
dlscloaed  that  tbe  appellAQt's  nfigligaice  was 
tbe  proximate  cause  of  the  aeddoit  and  In- 
jury complained  of. 

Aa  stated,  the  evidence  shows  that  tbe  ac> 
cidoit  occurred  substantially  as  alleged  In 
tbe  portion  of  the  complaint  above  quoted 
herein,  and  If,  therefore,  the  cooodalnt  states 
a  cause  of  action  f<v  negUfttioB  a^iinat  tbe 
appelant,  tben,  of  conme  tbe  motion  for  a 
nonsuit  was  properlj  disallowed.  Aa  tbe 
cDDsideralion  of  tbe  mUag  on  ttie  domirrer 
neoeasarilr  lavtflTes  a  consideration  ot  tb» 
action  of  tbe  oonrt  In  dairlng  tbe  moUim  for 
a  nrasnltt  it  la  not  isemeA  out  of  ^ce  to 
iwesent  bere  a  brief  outline  of  the  facts  aa 
Oiey  were  eatabUshed  by  tike  evidence,  nils 
may  tbe  more  conveniently  be  done  by  quot- 
ing from  tbe  appellant's  opening  brief,  which 
contains  an  accurate  statement  of  the  evl- 
dentlftl  facts,  as  follows: 

"Tbe  accident  occurred  at  about  9  a.  m.  on 
December  «,  1913.  Defendant  Elkna  waa  driv- 
ing bis  antomobile  In.  fn  eaaterly  dbscOon  on 


K  street,  in  the  city  of  Sacrameuto,  and  after 
crossing  Thirteenth  street,  brought  his  machloe 
to  a  full  stop  np<m  and  across  the  east-bound 
car  tracks  of  the  defendant  Padflc  Gas  ft  Elec- 
tric Company,  at  a  point  just  in  front  of  the 
tire  store  of  the  Fisk  Rubber  Company,  about 
150  feet  east  of  the  intereection  of  K  and  Thir- 
teenth streets.  Expecting  to  be  but  a  moment 
about  his  bnsinees,  he  left  his  automobile  stand- 
ing where  it  was,  and  went  into  the  Fisk  store 
to  leave  orders  regarding  some  tires  and  tubes. 
While  Elkus  was  in  the  store  a  street  car  op- 
erated by  tbe  defendant  Padfic  Oas  &  Electnc 
Company  approached  the  intersection  of  K  and 
Thirteenth  atreeto  in  an  easterly  direction  and 
at  a  good  rate  of  speed  crossed  the  interaectlDg 
street  without  stopping,  crashed  into  the  ma- 
chine of  defendant  Blkus,  catapulting  it  in  a 
diagonal  direction  from  60  to  70  feet  towards 
tbe  curbing  where  the  plaintiff  Keiper  was 
cleaning  the  sidewalk  In  front  of  his  home, 
Keiper  was  caught  between  the  machine  and  an 
electrolier  near  which  he  waa  working,  and  was 
badly  crushed  and  bruised,  sustaining  a  severe 
fracture  of  the  right  leg." 

The  appellant  nmcedes  that  be  was  goUty 
of  negUgraice  In  bis  act  of  placing  bla  auto- 
mobile upon  tbe  street  car  trades  and  per- 
mitting It  to  remain  standing  thereon,  but 
c<mtend8  that  such  negligence  on  his  part 
ceased  the  instant  that  the  street  car  of  bis 
codef^dant  carelessly  and  negligently  ran 
Into  and  against  his  automobile;  that  his 
negligence  was  broken  by  the  electric  cmu- 
pany's  negligence,  which  was  an  independent, 
intervttiing,  and  the  proximate  cause  of 
the  damage,  wholly  unconnected  with  him. 
Counsel  for  the  appellant,  in  their  brief,  de- 
dare  and  argne  that,  so  tar  as  the  facts  al- 
lied in  the  comprint  show,  tbe  automobile 
"would  have  stood  upon  the  car  tracks  in 
the  place  where  Mr.  Blhns  left  it  until  its 
gasoline  tank  went  dry  and  its  (Ires  rotted 
upon  tbelr  rims,  without  harm  or  injury  to 
the  innocoit  bystander,  unless  some  otbec 
cause,  wholly  unconnected  with  the  defend- 
ant Blkns  bad  Intervened  to  cause  the  harm," 
and  then,  after  refordng  to  the  allegations  of 
the  complaint  describing  the  manner  In 
which  the  street  car  jammed  into  and  col- 
lided with  the  antomcHiUe,  and  to  the  allega- 
tion that  the  day  "was  bright  and  clear,"  and 
asserting  that  tbe  defendant  electric  com- 
pany "could  with  reasonable  diligence  have 
seen  the  automobile  standing  upon  K  street 
and  across  the  tracks  upon  which  said  street 
car  waa  running,  concluded: 

"It  tboa  conduaively  appeara  that  without  tbe 
active  intervening  negligence  of  the  «  •  • 
electric  company  no  accident  or  injury  could 
have  occurred  to  the  plaintiff.  The  automobile 
was  inert  and  harmless  in  the  position  whwe 
it  stood,  and  was  incapable  of  producing,  ox 
even  contributing,  to  tbe  happening  of  the  ac- 
cident to  the  plaintiff." 

[1]  The  position  of  the  appellant  aa  It  is 
thus  stated  is  wholly  devoid  of  merit.  We 
are  unable  to  reoondle  with  a  ratl<Hial  view 
of  the  facts  pleaded  and  proved  tbe  position 
of  the  appellant  that,  although  it  was  negli- 
g^ice  on  his  part  to  leave  hla  machine  atand 
Ing  on  the  street  car  tracks,  such  negligence 
ceased  when  tbe  pizeet  car  iammed  into  ttie 
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aiitoniobi1&  We  cannot  conerfve  how  the 
propc^tlon  can  logically  be  worked  out  If 
It  was  n^llgence  to  leave  and  allow  the  au- 
tomobile to  remain  standing  on  the  street 
car  tracks  in  the  first  instance,  upon  what 
logical  hypothesds  may  It  be  said  that  that 
negligence  did  not  continue  until  the  accident 
and  Injury  which  the  collision  of  the  car 
with  the  autOTnoblle  produced?  It  Is  true 
that  "the  automobile  was  Inert  In  the  po- 
sition where  it  stood."  and  was  Itself,  as  It 
stood  on  the  tracks,  "Incapable  of  produce 
Ing,  or  even  contributing,  to  the  happening 
of  the  accident  to  the  plaintiff,"  as  counsel 
assert;  but,  with  no  design  to  be  facetious, 
we  remark  that  that  ailment  implies  that 
we  are  dealing  here  with  the  machine  Itself, 
and  not  with  the  act  of  the  appellant  in  plac- 
ing It  where  he  had  no  right  to  place  it  and 
allowing  It  to  remain  standing,  and  where, 
as  so  standing,  It  was  In  a  position  to  do 
harm.  Indeed,  one  of  the  dlfilcaltles  with 
which  appellant  Is  beset  in  this  case,  and 
which  he  was  required  to  overcome  if  he 
would  show  himself  legally  Immune  from  re- 
sponsibility for  the  damage,  lay  in  the  very 
fact  that  the  machine  was  allowed  by  him  to 
remain  Inert  and  niuttended  by  a  driver  or 
any  other  person  capable  of  removliw  it  from 
the  position  of  danger  In  whidi  It  had  been 
carelessly  pUu»d  and  by  the  appelant. 
It  Is,  of  coarse,  obrlonaly  troe,  as  counsel 
declare,  that  but  for  tiie  negUgenoe  of  the 
defendant  electric  company  the  accident  and 
Its  disastrous  result  would  not  have  hap- 
pened. But  it  Is  equally  obvloos  that  the 
damage  snffered  by  the  plaintiff  would  not 
have  been  produced  but  for  the  negligence  of 
the  appellant  Thus  It  is  clear  that  the  case 
as  presented  is  essentially  and  peculiarly  one 
where  the  injury  complained  of  was  produc> 
ed  by  the  concurrence  of  two  separate,  dis- 
tinct and  independent  acts  of  negligence  on 
the  part  of  two  separate  and  different  per- 
sons. In  other  words,  it  Is  a  case  where  the 
Injury  could  not  and  Would  not  have  been 
produced  by  the  act  only  of  one  of  the  two 
tort-feasors.  In  fact,  quite  obvioosly,  the 
act  of  the  electric  company  could  not  have 
occurred  but  for  the  previous  act  of  negli- 
gence of  the  appellant.  It  required  the  two 
separate  and  distinct  acts,  operating  rimul- 
taneously  and  concurrently,  to  produce  the 
damage.  Hence  it  cannot  logicaly  be  said 
that  the  negligence  of  the  appellant  was  not 
"an  active,  continnous,  contributing  cause, 
and  therefore  at  least  a  necessary  element 
of  the  proximate  cause  of  the  Injury."  Spear 
v.  United  Railroads,  18  CaL  App.  659,  117 
Pac.  956. 

In  such  a  case  both  parties  tiirongh  whose 
direct  Joint  agency  the  injury  has  been  sus- 
tained are  Joint  tort-feasors  and  may  be  sued 
either  Jointly  or  separately. 

The  role  an^caNe  to  such  a  case  as  is 
disclosed  by  this  record  was  applied  In  Pas- 
tene  v.  Adaiaa,  49  Gal.  87t  9%  a  case  quite 


similar  In  its  general  features  to  the  one  at 
bar.  That  case  answers  the  contention  of 
the  appellant  that  his  n^llgence  became 
passive  and  was  overlapped  by  that  of  the 
^ectrlc  company  when  its  car  collided  with 
his  automobile.  There  the  defendant,  a  lum- 
ber company,  had  piled  three  tiers  of  tim- 
bers, about  12  inches  square,  between  gang- 
ways leading  to  the  street  on  whl<^  the  busi- 
ness of  the  company  was  maintained.  The 
piling  of  the  timber  was  so  carelessly  done 
that  a  wagon  pas^ng  through  one  of  the 
gangways  came  In  contact  with  one  of  the 
projecting  timbers,  causing  the  pile  to  fall 
upon  the  plaintiff,  who  was  at  the  defend- 
ant's office  to  purdiase  lumber,  with  the 
result  that  his  leg  was  severely  Injured.  The 
argument  was  that  If,  as  was  contended  was 
true  In  that  case,  "a  subsequent  and  distinct 
cause,  intervening  after  that  for  which  the 
def^dant  Is  responsible,  had  ceased  to  act, 
has  been  productive  *  of  injury,  and  but  for 
that  no  injury  would  have  occurred,  the  de- 
fendant is  not  re^nslble."  The  Supreme 
Court  denying  the  soundness  of  that  doc- 
trine as  applied  to  the  facts  of  that  case, 
said: 

"If  the  timbers  were  negligently  piled  by  the 
defendant,  the  negligence  continaed  until  they 
'  were  thrown  down  and  (concarring  with  Uie  ac- 
tion of  Randall)  was  a  direct  and  wozimata 
caose  ot  the  injuiy  sustained  by  the  puhitiff." 

In  Tompkins  v.  Clay  Street  Railway  Com- 
pany, 66  Cal.  163,  4  Paa  1166,  two  cars,  own- 
ed by  two  different  companies,  collided  at 
the  corner  of  Clay  and  Polk  streets.  In  the 
city  of  San  Francisco.  The  court,  replying 
to  the  contention  that  there  was  no  Jdxit  Ua- 
Ulity,  says: 

"In  Pennsylvania,  It  seenu  to  have  been  held 
that  when  a  passenger  on  a  carrier  vehide  is  in- 
jured by  a  collision  resulting  from  the  mutual 
n^ligence  of  those  in  charge  of  it  and  another 
party,  the  carrier  alone  must  answer  for  the  in- 
jury. •  •  •  But  the  weight  of  authority  is 
otherwise,  and  is  to  the  effect  that,  it  the  negli- 
gence of  the  managers  of  both  vehicles  contnb- 
otee  to  the  injury,  the  party  injured  may  recover 
from  the  proprietors  of  eitlier  or  both.  Wharton 
on  Negligence,  p.  395,  and  cases  cited.  Where 
both  are  sued,  the  plaintiff  may  ordinarily  dis- 
miss as  to  either;  and,  if  it  turn  out  at  the 
trial  that  one  was  not  guilty  of  nsgUfence,  he 
may,  on  sufficioit  eviaence,  tate  a  Tsraict 
against  the  other." 

Bnt  It  Is  unnecessary  to  multiply  herein 
authorities,  of  which  there  are  many  in  this 
and  other  Jurisdictions,  up<m  a  proportion 
so  thoroughly  settled  in  Cali&Mmla.  It  Is 
sufficient  to  dte  the  f<Mlowlng  In  addition  to 
those  above  considered:  Barrett  v.  8.  P.  Co., 
91  Cal.  808,  27  Paa  666,  25  Am.  St  Rep.  186; 
Doeg  T.  Cook,  136  Cal.  218,  66  Pac.  707,  77 
Am.  St  Rep.  171 ;  Horgan  v.  Jones,  131  CaL 
521.  63  Pac  835 ;  Kimlc  v.  B.3.&U  O.,  etc. 
By.  Co.,  156  Cal.  379,  104  Paa  986;  MuUer 
V.  Hale,  138  Cal.  165,  71  Pac.  81;  Heath  v. 
Manson,  147  CaL  694,  82  Pac  331;  UerriU 
V.  Los  Angeles  C.  &  SX  Ca,  158  CaL  490,  111 
Pac  534,  31  L.  R.  A.  (N.  S.)  559,  139  Am.  St 

R^  134;  WUllama  t.  &      etc.,  By.  Go*  6 
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CaL  ApQ.  718,  93  Pac.  122;  Spear  v.  United 
RaUroads,  16  CaL  App.  659,  117  Pac.  956; 
and  many  other  cases  and  authorities  unnec- 
essary to  nam&  But  we  do  not  understand 
counsel  for  the  appellant  to  contend  that 
there  Is  not  joint  liability  where  Joint  or  con- 
ciirrlng  separate  and  Independent  acts  qt  neg- 
ligence constitute  the  proximate  cause  of  the 
damage.  Their  position  Is,  as  seen,  that  the 
negligence  of  the  appellant  was  not  an  active 
contributing  canse  of  the  Injury.  _  We  have, 
however,  already  shown  the  utter  fallacy 
of  this  position,  and,  as  further  showing 
that  that  theory  Is  wholly  nnsupportable,  we 
call  special  attention  to  the  case,  already  cit- 
ed, of  Spear  v.  United  Railroads,  which 
bears  a  marked  similarity  In  all  essential 
parttculars  to  the  case  here.  The  case  ol 
WilliamB  V.  S.  P.  &  N.  W.  Ry.,  cited  above, 
Is,  as  to  the  general  nature  of  the  facte,  al- 
so noticeably  similar  to  this  case.  In  that 
case,  the  plaintiff's  wije  was  driving  an  ex- 
citable horse  along  a  public  highway  upon  a 
portion  of  which  the  defendant  had  placed, 
and  for  a  Iwg  time  previously  to  the  acci- 
dent had  maintained,  and  at  the  time  of  the 
accident  still  maintained,  a  woodpile.  The 
horse  became  frightened  at  the  nolae  made 
by  ft  passing  lecomotire  traveling  over  the 
defesidant's  railroad  track,  situated  near  and 
running  parallel  with  the  highway,  and  start- 
ed to  run.  The  deceased  was  unable  to  con- 
trol or  manage  the  animal,  and  while  the 
horse  was  running  at  a  lively  rate  of  weed 
the  v^lcle  to  which  the  horse  was  attached 
and  In  which  the  deceased  was  riding  collid- 
ed with  said  woodpile,  the  result  of  the  force 
of  the  Impact  being  to  throw  her  with  such 
violence  to  the  ground  that  she  sustained  fa- 
tal injuries.  It  was  argued  In  that  case  that 
the  placing  of  the  obstruction  in  the  public 
highway  was  not  the  proximate  cause  of  the 
damage.   The  court  said: 

"The  defendant  was  primarily  at  fault  in 
maintaining  the  obstruction  upon  the  highway. 
•  •  *  'There  is  always  •  •  •  ground  for 
apprehending  aocidents  from  obstmcBons  upon 
highways,  and  any  person  who  wrongfully  places 
tiiem  there  or  aids  in  bo  doing  must  be  held  ro- 
spondble  for  such  ac^ddents  as  may  occur  by 
reason  of  their  presence.'  *  •  *  The  rule  is 
tliat  the  defendant  la  answerable  in  law  for 
negligraice  pzoximate  in  causal  relatioD  to  the 
damage;  or,  in  order  words,  it  is  liable  if  the 
obstruction  for  the  existence  of  whldi  it  is  re- 
sponsible waa  the  direct  caase  of  the  accident, 
with  its.  resnlting  itamagte." 

So  beta  Tb»  i^»611ant  was  conteBaedly 
primaifly  at  fault  in  placing  and  leavliv  hAa 
madiine  In  a  place  where  It  would  neceasa- 
'rily  <^>e!rftt»  as  an  obstruction  to  the  passage 
«f  the  ears  ot  the  electric  company  over  and 
along  Ita  tnetc ;  and,  as  above  dedared,  the 
negUg«ice  involved  In  that  wrongful  act  nec- 
essarily continued  so  Unv  as  the  obstruction 
x«Dalned  and  nntU  it  had  contributed  to 
tlw  damage  which  coidd  not  hare  ooBuired 
bot  for  Mid  obstruction. 
[1]  The  sussestion  that  the  day  was  clear. 


and  that  therefore  the  motorman  of  the 
street  car  could,  by  the  exercise  of  ordinary 
diligence,  have  seen  tiie  automobile  on  the 
car  tracks  in  time  to  have  avoided  the  col- 
lidon,  Is  a  proposition  which  Involves  the 
doctrine  of  the  last  clear  chance  or  opportu- 
nity. But,  while  counsel  for  the  appellant  un- 
dertook to  invoke  that  doctrine  In  their  open- 
ing brief,  th^  expressly  abandoned  that  po- 
sition at  the  oral  argument,  and  conceded 
that  that  doctrine  has  no  application  to  this 
case.  Of  course,  as  has  often  been  pointed 
out  by  the  cases,  and  as  Is  plainly  troe  from 
the  very  reason  of  the  rule,  the  doctrine  of 
the  last  clear  diance  necessarily  Implies  con- 
tributory negligence  In  the  plaintiff  or  the 
injured  party.  Oordlner  v.  Los  Angeles 
Traction  Co.,  5  Cal.  App.  400,  91  Pac.  436; 
Spear  v.  United  Railroads,  16  Cal.  App.  655, 
117  Pac.  956.  There  la  no  pretense,  nor 
could  such  a  claim  well  be  advanced  in  this 
case,  that  the  plaintiff  here  was  guilty  ot 
contributory  or  any  negligence. 

The  Irresistible  conclusion  from  the  facts 
of  this  case  as  they  are  alleged  In  the  com- 
plaint, Eind  as  the  appellant  admits  that  the 
evidence  shows  them  to  be,  is  that  the  ap- 
Iiellant's  act  was  one  of  the  procuring,  active, 
proximate  causes  of  the  injury  complained 
of;  and  that  the  said  act  Involved  a  high 
degree  of  negligence,  there  can  be  no  ques- 
tion, since  the  appellant  himself  testified  that 
he  was  at  all  times  aware  of  the  fact  that 
street  cars  passed  over  the  tracks  upon 
which  he  left  his  automobile  standing  at  fre- 
qufflit  intervals  during  the  day. 

It  follows  from  the  foregoing  considera- 
tions that  the  complaint  states  a  cause  of  ac- 
tt(m  for  negligence  against  the  appellant, 
that  the  demurrer  was  therefore  properly 
overruled,  and  that  the  disallowance  of  ap- 
pellant's motion  for  a  nonsuit  was  proper. 

The  court  charged  the  Jury  In  accordance 
with  the  theory  that  the  appellant's  negli- 
gence was  an  active,  continuing,  and  con- 
tributing proximate  cause  of  the  Injury.  The 
<Aarge  in  this  respect  Is  criticized  and  de- 
clared by  the  appeUant  to  be  erroneoua  The 
above  discussion  and  conclusion  dispose  of 
this  asidgnment. 

There  are  no  oOtet  questions  in  the  case 
requiring  notice. 

The  Jud^nent  la  affirmed. 


We  concur: 
NBTT,  J. 


OHIFMAN,  P.  J.;  BUK- 


JESUS  MARIA  RANCHO  v.  SOUTHERN 
PAO.  CO.    (Civ.  2030.) 

(District  Court  of  Appeal,  Second  District,  Cali^ 
fomia.   Feb.  25,  1916.) 

1.  Railboads  ^443(6)  —  Kiluno  Cattlb 
—  CoNoiTioN  of-Fknoi:  —  Notice  —  Suffi- 
ciency or  EvioBNCB. 
In  an  action  against  a  railroad  for  billing 

cattle  on  its  track  at  a  point  where  wind-drifted 


«a»rer  etliar  eatoa  im  ssim  topic  sod  KEY-NUUBfiR  U  aU  Kfly-Numbsred  Dlsaau  aod  InduM 


Digitized  by 


Google 


1S4  1T2  PAOIFIO 

sasd  had  covered  the  right  of  wa;  fence  so  that 
the  cattle  were  enabled  to  so  from  plaintiff  b 
land  upon  the  railroad's  right  of  way,  evidence 
as  to  whether  the  railroad  had  such  actual  or 
constructive  notice  of  the  condition  of  the  fence 
at  the  point  of  entry  that  it  was  chargeable  with 
negligmce  for  not  having  restored  it  to  proper 
condition  held  inaufficient  to  sastaio  finding  for 
plaintiff. 

2.  lUiiJtoADs  (e=»412(l)  —  EiLLina  Live 
Stock— Maintenance  of  Feiiceb— Reason- 

ABIJB  DrUGENCE. 

A  railroad  is  bound  to  use  reasonable  dill- 
grace  in  keeping  its  right  of  way  fences  in  re- 
pair, and  it  need  not  resort  to  extraordinary 
means,  such  as  the  maintenance  of  a  special  pa- 
trol, to  insure  that  its  fences  will  not  be  broken 
or  uiat  they  will  be  promptly  repaired  if  broken. 

8.  Railroads  «=a412(4)  —  Injubies  to  Lite 
Stock— Duty  to  B^ncb— Pebformanob. 

Where  a  railroad's  right  of  way  traversed 
plaintiff's  property  where  the  winds  shifted  sand 
about  and  sometimes  covered  the  right  of  way 
fences,  permitting  the  passage  of  cattle,  the  ex- 
ercise of  reasonable  diligence  by  the  railroad  to 
properly  maintain  its  fences  through  plaintiffs 
property  did  not  require  resort  to  unusual 
means,  the  building  of  abnormally  high  fences, 
for  instance,  because  of  the  unusual  and  shifting 
character  of  the  surface;  there  being  long  pe- 
riods of  time  during  each  year  when  the  sand 
was  not  disturbed  nor  much  moved. 

4.  Railboadb  ^=»443(&)  —  EiixiNO  Cattle  — 
Negligence- SumciENCT  of  Evidence. 

In  an  action  against  a  railroad  for  killing  a 
cow,  and  consequently  starving  her  calf,  which 
cow  passed  over  the  railroad's  right  of  way 
fence  by  means  of  wind-drifted  sand,  evidence 
held  sufficient  to  justify  the  trial  court's  finding 
that  the  cow  was  killed  throngb  the  railroad's 
negligence 

5.  RAILBOADI  «  llllB(2)  —  KiLLIWO  Oattlb  — 
PBOXntATE  GAUai  —  SVITICIBNOT  OF  EVI- 
DENCE. 

In  such  action,  evidence  held  to  justify 
finding  in  effect  that  the  loss  of  the  calf  was 
the  pnnimBte  raralt  of  the  railroad's  necli- 
■ence  which  letoltod  in  death  of  the  cow. 

9.  Railboadb  ^b>448(<A  ~  Kilunq  Oattlb 

— NBOUaENOB— SUFBIOIBnOT   OF  ETIDBNCK. 

In  an  action  against  a  railroad  for  killing  a 
heifer  on  its  right  of  way,  which  heifer  came 
there  by  passing  over  the  right  of  way  fence  by 
means  of  a  sand  dnne,  evidence  fceld  sufficient  to 
support  finding  of  the  railroad'*  negligence. 

7.  Railroads  •&=>412(4)  —  DUTT  TO  FbhoB  — 
Blown  Sand — Statute. 
The  duty  of  a  railroad  to  maintain  through 
plaintiff's  property  such  fences  as  will  keep  cat- 
tle from  entry  man  the  right  of  way  is  abso- 
lute under  Civ.  Code,  i  486,  reooiring  railroads 
to  maintain  good  and  sufficient  fences,  although 
the  sand  on  plaintiffs  proi>erty  is  freely  blown 
about  by  the  wind,  even  to  the  point  of  covering 
the  fences,  a  condition  which  might  be  put  an 
end  to  by  plaintitTa  setting  oat  certain  plants 
which  grow  in  sand. 

^  Railboadb  ^=>443(6)  —  Kiluno  Oattle 

— NEOHOENCB— SCFFICIENCT    OF  EVIDENCE. 

In  an  action  against  a  railroad  for  killing 
four  cows  on  ita  right  of  way,  which  cows  en- 
tered the  right  of  way  through  a  breach  In  the 
fence  caused  by  the  throwing  down  of  the  gate 
and  of  part  of  the  fence  proper,  evidence  held 
insufficient  to  support  the  finding  of  negligence 
on  ^e  part  of  the  railroad,  indicating  rather 
that  l^e  accident  resulted  through  giving  way  of 
part  of  the  fence  under  the  pressure  of  many 
cattle,  though  not  unsuited  for  the  task  imposed 
cpon  it  under  ordinary  conditions. 


BSPOBTBR  (Oal. 

AK>eal  from  Superior  Coart,  Santa  Bar- 
bara County ;  Robert  M.  Clarke,  Judge. 

Action  by  the  Jesns  Maria  Rancbo,  a  cor- 
poration, against  the  Southern  Pacific  Com- 
pany, a  corporation.  From  judgment  for 
plaintiff,  and  an  order  denying  defendant's 
motion  for  new  trial,  the  latter  appeals.  Af- 
firmed In  part  and  reversed  In  part. 

H.  P.  Starback  and  Canfield  &  Startmck. 
all  of  Santa  BartMra,  tm  aiveUaat.  C.  Kel- 
ley  Hardenbrook,  of  Lunpoc,  for  re^nd- 

ent. 

WOREIS,  Judge  pro  tenL  This  Is  an  ac> 
tlon  for  damages  for  ttie  loss  of  cattle  UUed 
by  the  appellant's  railroad  trains.  The  com- 
plaint sets  np  four  causes  of  action.  The 
first  of  these  seeks  to  recover  for  the  loss  of 
two  cows  on  Jaanary  26>  ldl2;  the  aeoooA 
for  the  loss  of  fovr  cows  on  September  6, 
1912;  the  third  for  the  loss  of  a  cow  and 
calf  on  April  2, 1913 ;  and  the  fourth  tor  loss 
of  a  yearling  heifer  on  April  28, 1913.  Judg- 
ment was  rendered  In  fovor  of  respondent 
on  all  of  the  causes  of  action,  and  the  ap- 
peal Is  from  the  Judgment  and  from  an  order 
denying  appellant's  motion  for  a  new  trial. 

While  all  four  causes  of  action  are  based 
upon  the  alleged  negligence  of  appellant  in 
failing  to  maintain  proper  fences  along  its 
right  of  way,  three  of  them,  the  first,  third, 
and  fourth,  give  rise  to  certain  novel  ques- 
tions and,  Iq  a  measure,  may  be  considered 
together.  The  points  presented  under  the 
second  cause  of  action  will  be  reserved  for 
separate  treatment  In  a  later  portion  of  ttie 
opinion. 

The  cattle  were  all  killed  near  the  Pacific 
Ocean,  at  a  place  where  the  country  Is  com- 
posed of  sand,  which  shifts  and  changes  Into 
banks  and  dunes  at  different  points  with  the 
blowing  of  the  winds.  There  is  much  evi- 
dence In  the  record  as  to  the  nature  of  these 
recurring  mutations  In  the  surface  of  the 
sand;  suffice  it  to  say  that  the  changes  are 
practically  always  In  progress  at  the  times 
when  the  winds  blow  with  any  great  degree 
of  force,  and  that  they  are  amazingly  sudden 
In  the  days  and  seasons  when  the  winds  blow 
heavily.  The  fences  along  the  appellant's 
right  of  way  are  frequently  burled  by  the 
dunes,  but  the  pirfnts  at  which  th^  are  cov- 
ered may  change  firom  time  to  time,  as  the 
winds  are  strong  enough  to  bring  about  the 
change.  Thoa  a  part  of  the  fence  which  la 
iDTlsible  on  one  day  may  be  entirely  freed 
from  Us  eoveilng  a  few  days  later  by  the 
premlrace  of  a  strong  wind.  The  three 
causes  of  action  wUdL  are  now  under  con- 
sideration arose  Chnragh  the  claim  of  re- 
spondent that  the  cattle  in  question  in  tiiem 
procnred  access  to  appeUant's  right  nt  way 
over  its  fences  at  points  where  they  were 
covered  by  the  sand.  It  being  asserted  in  the 
evidence  that  an  entrance  was  effected  In 


^»For  otlktr  cases  bn  same  taple  and  KBY-NQHBBR  Is  all  K«r-NuUberad  Dlgssti  and  IndaiM 
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this  maimer  from  the  adjoining  property  of 
the  reiqKtndent.  which  owna  the  lands  on  ^- 
ther  Bide  of  appellant's  tra^kB  through  the 
country  we  have  described. 

The  first  contention  of  the  appellant  Is 
that  the  evidence  Is  Insufficient  to  show  neg- 
ligence on  Its  part  In  the  matter  of  Its  duty, 
under  section  485  of  the  Civil  Code,  to  main- 
tain fences  along  its  right  of  way,  no  claim 
b^g  made  that  the  cattle  were  not  actnally 
killed  by  appellant's  trains.  There  are  two 
questions  InTcdved  in  this  contention.  The 
first  is.  Did  the  cattle  enter  the  right  of  way 
In  the  manner  claimed  by  the  reapoodent? 
If  they  did,  the  aectmd  question  is,  Did  the 
appellant  hare  snch  notice,  either  actual  or 
constmctlye,  of  the  condLtloa  of  the  fence 
at  the  points  of  entry  that  It  Is  chargeable 
with  netftlgence  for  not  having  restored  it  to 
a  proper  condition?  In  determining  these 
qnestloDB,  eadi  of  the  three  causes  of  action 
must  be  onuddered  sqinrately. 

The  first  oanae  of  actlcMi  arose  oat  of  an 
occnrreifie  at  about  January  25,  1012,  and 
involved  the  loss  of  two  cows.  The  witness 
Graham  testified  to  having  found  the  car- 
casaoB  of  the  com  on  the  rlfht  of  vay  and 
to  baving  traced  th^r  tracks  ba^ward  to  a 
point  at  whidi  they  passed  over  the  ftaoe  on 
the  surface  of  the  sand  frtmi  the  west  aide 
of  the  appellant  s  railroad  ti&tik.  TiOa  evl* 
dence  clearly  disposes  of  the  qQe8tl<Hi  as  to 
tbe  manner  In  which  the  cattle  entered  the 
right  of  way,  but  the  question  of  notice  to 
the  appellant  of  the  condition  of  the  fence 
at  the  point  of  entry  is  In  a  very  different 
situation.  Graham  began  to  work  for  re- 
spondent on  January  15,  1012,  ten  days  be- 
fore the  cows  were  killed,  He  testified  that 
"in  January"  the  fence  was  covered  with 
sand  at  a  point  about  1,000  feet  south  of  a 
certain  crossing  fence,  which  point  he  fixes 
as  the  place  of  entry  of  the  cattle ;  but  the 
slight  effect  of  his  very  general  statement  as 
to  time  Is  entir^y  nullified  by  his  testimony 
on  cross-examination,  when  he  is  addressing 
himseU  to  the  same  subject,  "I  don't  know 
that  I  had  seen  that  fence  at  all  previous  to 
January  26,  1912."  Tbe  only  other  witness 
f<>r  plaintiff  was  one  Walker,  who  resided  on 
respondent's  property  from  October,  1911,  to 
the  end  of  1913.  He  testifies  on  this  subject : 

"I  particularly  noticed  the  fence  when  I  went 
there  being  in  a  very  poor  condition  at  this  one 
particular  spot  about  1,000  feet  south  of  this 
crosdng,  one-third  of  a  mile  or  one-fifth  oC  a 
mile,  •  •  ♦  covered  with  sand  in  some 
places.  The  fence  was  in  very  poor  condition 
all  the  way  from  the  point  sooth  one-fifth  of  a 
mile.  *  *  *  It  was  down  in  some  places; 
tbe  wire  was  all  rusted  and  broken  in  places. 

*  *  *  On  the  west  side  I  think  the  fence 
was  covered  over  with  sand  in  places,  not  in 
many  places.  One  particular  place  was  covered 
for  quite  awhile.  *  *  *  I  would  see  this 
fMice  two  or  three  times  a  week ;  sometimes  I 
wouldn't   see   it   for   probably   two  months. 

•  •  •  On  en  average  I  would  see  it  •  •  • 
once  a  month,  •  «  *  and  the  oonditi<m  of  the 
fence  was  the  same  each  time  I  saw  it  up  to  the 
time  th^  buUt  the  new  fence." 


One  of  ai^dlanl^a  wltnesaea  tcatlfied  that 
no  new  fence  was  bimt  before  1913. 

[1-t}  Notwldutandixv  the  testimony  of 
both  Graham  and  Walker,  It  Is  quite  pos- 
sible that  tbe  pile  of  sand  by  means  of  which 
the  two  cows  crossed  over  the  fence  had  been 
deposited  by  the  wind  but  a  few  hours  before 
their  entry  into  Uie  r^t  of  way.  Graham 
had  been  on  the  randi  mly  ten  days,  and 
could  not  say  that  he  bad  ever  seen  the  place 
hi  question  vatXl  tbe  mcHnent  when,  after 
finding  tbe  dead  cattle,  be  back-tradced  tbeir 
course  to  tbe  place  of  entry  over  the  heaped- 
up  sand.  Walkei^s  testimony  is  quite  as 
far  afield.  The  point  at  whiOn  he  says  the 
fence  was  covered  may  not  have  been  the 
same  p(dnt  at  which  the  cattle  crossed  It. 
He  says  it  was  1,000  feet,  a  third  of  a  mile, 
a  fifth  of  a  mUe— that  is,  1,000  feet,  1,760 
feet,  1,066  feet— Boutb  of  the  crossing.  More- 
over, sometiroes  he  did  not  see  even  the 
place  he  had  in  mind  oftener  than  once  in 
two  mtniths.  Therefore  he  may  not  have  seta 
it  for  a  period  of  two  months  next  preced- 
ing January  2Bth.  It  is  to  be  noted,  also, 
thst  the  only  stat«nent  ct  Walker  whi^ 
eonld  possibly  bear  upon  the  present  question 
was  this: 

"The  condition  of  the  fence  was  die  same  each 
time  I  saw  it  up  to  the  time  tbey  built  the  new 
fence." 

It  is  quite  certain,  however,  that  be  refers 
to  the  condition  of  repair  of  the  fence  itself 
by  this  language,  and  not  to  its  being  covered 
with  sand.  This  seems  to  be  true  for  two 
reasons:  First,  most  of  bis  testimony  pre- 
ceding the  statement  has  to  do  with  the  bad 
state  of  tbe  fence  itself,  not  with  the  matter 
of  sand;  second,  he  had  already  said,  as  to 
sand,  'The  fence  was  covered  over  with 
sand  in  places,  not  in  many  places.  One  par- 
ticular place  was  covered  for  quite  a  while." 
If  the  rules  of  law  in  such  an  action  as  the 
present  are  the  same  as  in  the  ordinary 
action  for  damages  caused  by  negligence  in 
not  maintaining  right  of  way  fences,  then 
the  finding  of  negligence  under  the  first  cause 
of  action  is  unsupported  by  the  evidence, 
for  the  reasons  stated.  But  the  respondent 
contends  that  they  are  not  the  same.  In  all 
such  cases,  a  railroad  company  is  bound  to 
use  reasonable  diligence  In  keeping  Its  right 
of  way  fences  In  repair,  and  it  need  not  re- 
sort to  extraordinary  means,  such  as  the 
maintenance  of  a  qpedal  patrol,  to  in  so  re 
that  its  fences  will  not  be  broken,  or  that 
they  are  promptly  repaired,  If  broken,  John- 
son V.  Southern  Pacific  Co.,  11  CaL  App.  278, 
104  Pac.  713;  Wills  v.  Southern  Fadfic  Co., 
81  Oal.  App.  728, 161  Pac.  601.  The  respond- 
ent contends  that  tbe  exercise  of  reasonable 
dUigmoe  by  tbe  appelant  for  tlie  purpoae  of 
properly  muintalnlng  its  Hences  througSk  the 
pn^uty  of  respMident  requires  a  retort  to 
unusual  mean  because  of  tiw  nnnsual  and 
shifting  character  of  the  country  at  that 
place.  In  otbar  woidii  respondent  contends 
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that  wbat  la  reasonalile  dOIgence  In  any  case 
of  this  character  depends  upon  the  conditions 
present  In  the  case.  This  latter  statement  is 
nndonbtedly  correct  It  Is  readl^  perceiv- 
ed that  conduct  whlcb  m^t  answer  the  call 
for  reasonable  diligence  In  (me  case,  could 
be  entirely  Inadequate  In  another,  ^le  re- 
spondent does  not  say  that  the  i^pellant 
should  have  maintained  a  constant  patrol, 
or  that  it  should  hare  bidlt  its  i^ces  high- 
er, where  Its  road  passes  through  re^ond- 
enf  8  ranch,  but  the  contraition  amornits  to 
something  like  that  We  might  possibly 
agree  with  this  position  If  the  evidence 
shewed  that  the  shlftlo«  of  the  sands  'in  a 
material  degree  occurred  dally,  or  we^ly, 
or  even  after  interrals  of  longer  duration; 
but  we  do  not  understand  the  eridenoe  as 
going  to  any  of  those  otremes.  TaMng  the 
entire  showing  made  the  record,  there  may 
be  periods  of  l<mg  duration,  during  each 
year,  what  the  surface  of  the  sands  Is  not 
disturbed  or  moved  to  such  a  d^ree  as  to 
render  the  country  different,  In  the  respects 
material  to  this  cratroTersy,  from  an  or^- 
nary  tract  of  land.  Under  all  the  evldeqce, 
we  must  hold  that  the  reasonable  diligence 
required  of  appellant  was  of  a  similar  char- 
acter to  that  required  In  what  we  have  called 
the  ordinary  fence  case,  and  that  there  la 
no  showing  that  the  appellant  did  not  ex- 
ercise such  diligence.  There  should  have 
been  no  recovery  on  the  first  canse  of  action. 

[4]  The  third  cause  of  action  was  for  the 
value  of  a  cow  and  her  calf.  The  cow  was 
kilted  on  or  about  April  2,  1913.  The  claim 
of  respondent  is  that  the  calf  was  starved 
because  of  the  loss  of 'the  cow,  whlrti  was 
Buckling  It  at  the  time,  and  that  the  appel- 
lant Is  therefore  liable  for  Its  loss,  along 
with  that  of  the  mother.  The  testimony  of 
Graham  plainly  shows  that  the  cow  entered 
the  right  of  way  by  means  of  a  sand  heap 
which  covered  the  fence  at  a  point  about  a 
thousand  feet  south  of  the  crossing  fence 
mentioned  in  his  testimony  In  support  of  the 
first  cause  of  action.   He  also  testified : 

"To  my  knowledge  this  fence  at  this  point 
had  been  covered  witli  sand  more  or  less  all  the 
time  from  January  25,  1912,  up  to  April  2, 
1913.  By  more  or  less  I  mean  the  sand  drifts 
with  the  wind.  It  would  be  covered  up  some- 
times deeper  than  it  would  at  others.  Portions 
of  it  was  covered  at  all  times." 

It  Is  true  that  on  cross-examination  he  said 
It  migbt  have  been  nearly  as  much  as  30 
days  before  April  2d  that  he  had  last  seen 
the  sand  at  the  point  In  question;  but  this 
did  not  entirely  break  down  the  effect  of 
the  statement  above  quoted  from  his  direct 
examination,  which  showed  a  practically  con- 
stant condition  at  the  very  point  where  the 
cow  entered  the  right  of  way.  His  testimony 
VBfl  much  more  satisfactory  upon  the  point 
than  was  the  testimony  of  Walker  in  sup- 
port of  the  first  cause  of  action.  The  evi- 
dence was  anffldent  to  jnati^  ttw  finding  ot 


fbB  trial  court  that  the  cow  was  killed 
through  the  negligence  of  tba  appellant 

[1]  There  la  a  omtentlon  made  by  appe- 
lant as  to  the  loss  of  the  calf.  It  is  as- 
serted that  the  r^ixmdent  dionld  have  nour- 
ished the  little  animal  by  arOflclM  means 
after  the  death  of  the  mother.  On  this  point 
Graham  testified: 

"The  calf  wandered  away  and  starved  and  dis- 
appeared. We  couldn't  feed  wild  calves;  we 
don't  try  to  because  a  calf  at  that  age  won't 
eat.  Tbey  are  wild  and  afraid  of  everything. 
It  was  too  young.  It's  mother's  milk  was  wliat 
It  nesded." 

As  we  have  already  determined,  under  the 
evidence,  that  the  death  of  the  mother  re- 
sulted from  the  negligence  of  the  appelant, 
this  testimony  of  Graham  Is  sufficient  to 
Jnstlfy  the  finding,  In  efTect,  that  the  loss  of 
the  calf  was  the  proximate  result  of  that 
negligence. 

[8]  The  fourth  cause  of  action  was  based 
upon  the  loss  of  a  yearling  heifer  on  or 
about  April  2S,  1913.  The  testimony  of  Gra- 
ham shows  that  the  animal  crossed  the  fence 
by  means  Of  a  sand  dune  which  covered  It. 
Speaking  of  the  point  at  whldi  the  entry 
into  the  right  of  way  was  effected,  Graham 
says: 

"The  fence  at  that  point  a  little  previous  to 
that  time  had  been  repaired  ^htly  with  boards 
and  wires,  but  the  wind  had  drifted  the  sand 
over  the  fence  as  before  In  two  or  three  places, 
and  it  wea  in  sndi  a  condition  that  cattle  could 
pass  in  and  out." 

A  little  later,  speaking  of  the  point  at 
which  the  heifer  had  entered  the  right  of 
way,  he  said; 

"That  is  where  I  describe  the  fence  as  be- 
ing covered  with  sand." 

Some  -  of  his  testimony  as  to  the  fence- 
sand  question  which  we  have  mentioned  in 
our  treatment  of  the  third  cause  of  action 
also  bore  npcm  the  fourth.  Hie  finding  of 
n^llgence  as  to  the  latter  cause  of  action  is 
suppotted  by  the  evidence. 

[7]  The  appellant  insists  that  the  respond- 
ent has  at  all  times  had  In  its  own  hands  t3ie 
power  to  protect  itself  from  losses  such  as 
those  upon  which  the  first  third,  and  fourth 
causes  of  action  are  based.  It  is  asserted 
that  we  will  take  Judicial  notice  of  the  fact 
that  certain  plants,  whicSi  grow  in  aand,  will 
prevent  sand  drifts  as  a  result  of  wind  ac- 
tion ;  and,  aa  the  appellant  baa  no  right  to 
enter  npon  the  lands  of  the  reqtondent  for 
the  puipoae  of  setting  out  sodi  plants  or  tor 
the  purpose  of  preventing  In  any  manner  Um 
sand  from  b^ng  cast  toward  Its  right  of 
way,  we  are  asked  to  decide  that  it  was  In- 
cumbent upon  the  reapondent  itself  to  set 
out  the  plants  mentioned,  under  a  doctrine 
quoted  from  Salmond  on  TorU,  secUon  9,  pp. 
31,  88,  as  follows: 

"It  is  commcmly  the  dnty  of  every  man  to  look 
after  himself,  and  for  injuries  which  he  conld 
have  avoided  by  the  use  of  care,  he  will  seek  re- 
dress from  tbe  law  In  vain.  *  *  *  It  Is  ex- 
pedlmt  that  men  should  be  induced  to  take  care 
of  tbemsdvoa  instead  of  tmstiag  to  the  vigilance 
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of  others,  and  to  secnre  this  end  the  law  de- 
prives them  of  any  remedy  for  accidents  which 
they  might  have  avoided  with  due  care.  From 
motiTes  of  pabUe  policy  the  law  rinses  to  hdp 
those  who  might  nave  helped  themselves." 

The  principle  stated  can  hare  no  appllca- 
tton  here.  Section  486  of  the  CItU  Oode 
IwoTides  that: 

''Railroad  corporatiMie  mnst  make  and  main- 
tain a  good  and  sufficient  fence  on  both  aides  of 
their  track  and  property  " 

— and  they  are  made  liable  in  damaj^s,  by 
the  same  section,  for  a  failure  to  make  or 
maintain  such  fences.  For  us  to  hold  that 
the  appellant  is  discharged  from  the  opera- 
tion of  this  statute  under  the  facts  of  the 
present"  case  would  be  for  ua  to  legislate  on 
this  subject,  for  such  a  determination  would 
amoimt  to  a  repeal  of  the  statute  pro  taoto. 
We  can  relieve  the  appellant  of  the  hardship 
of  the  presrait  situation  In  no  such  manner 
espedally  as  to  do  so,  vre  ahoiild  be  compell- , 
ed  to  shift  to  the  respondent  the  burden 
which  the  statute,  by  Its  very  general  toms, 
]mi>o8e8  upon  the  appellant.  The  danger 
from  these  fleeting  sands  exists  only  because 
of  the  pree«ioe  of  the  railroad  through  the 
respcMidenf  B  property,  and  tiie  duty  of  the 
appellant  to  maintain  such  fences,  through 
that  property,  as  will  keep  respondent's  cat- 
tle from  entry  upon  the  right  of  way,  Is 
within  both  the  letter  and  spirit  of  sectton 
485,  notwithstanding  the  migratory  character 
of  the  sand. 

[IJ  We  come  now  to  a  consideration  of  the 
second  cause  of  action,  which  was  based  up- 
on the  loss  ot  four  cows.  The  animals  en- 
tered upon  appeUant'a  right  of  way  throngli : 
a  breach  in  Its  fence  caused  by  the  throwing 
down  of  a  gate  and  of  a  part  of  the  fence 
ptoper.  The  question  presented  is  whether 
Qie  gate  and  fence  gave  way  because  of  de- 
fects In  tiie  gate,  or  in  the  posts  from  which 
It  opened,  or  whether,  being  In  proper  condi- 
tion, It  was  thrown  down  by  the  crowding 
of  a  great  number  of  cattle  against  It  The 
loss  of  the  four  <m>ws  occurred  at  night. 
During  the  day  preceding,  the  gate,  which 
was  on  a  rather  steep  hillside,  had  bc«n  used 
for  the  purpose  of  "crossing*'  a  hand  of  BOO 
cattie  from  one  side  of  the  railroad  track  to 
the  other.  Two  calves  belonging  to  cows  in 
tiie  herd  were  left  b^iind,  and  there  were 
also  cattle  in  pasture  on  the  other  side  of 
the  railroad  trades  after  the  crossing  of  the 
herd.  The  crossed  herd  made  a  great  noise 
bellowing,  In  the  neighborhood  of  the  gate, 
during  the  nl^t,  and  the  assumption  Is  that 
they  were  restive  and  were  anxious  to  get 
across  the  tracks  to  the  calves  or  to  the  cat- 
tle on  the  other  Me.  No  one  saw  the  cows 
get  i^n  the  right  of  way,  but  It  Is  not  dis- 
poted  that  they  entered  at  or  near  the  gate- 
way; The  evidence  does  show,  however,  tiia^ 
on  the  evening  before,  the  crossed  cattle 


were  huddled  against  the  gate  and  the  fence 
adjacent  to  It  The  gate  did  not  open  by 
means  of  hinges,  but  it  was  suspended  at  the 
end  opposite  the  latch  end,  upon  crosspleces 
whldl  connected  two  posts  standing  side  by 
side.  It  had  been  dosed  the  night  before 
upon  the  conclusion  of  the  work  of  crossing 
the  cattle. 

The  witness  Oraham  testified  to  certain  de- 
fects in  the  gate  itself.  It  hung,  at  the  latdi 
end,  in  such  a  way  that,  if  a  slight  pressure 
were  exerted  against  It,  It  would  sag  open  to 
the  extent  that  cattle  might  pass  through  at 
the  sagged  end.  There  Is  nothing  In  the  evi- 
dence to  Indicate  that  eithw  of  the  posts  at 
the  opposite  eai  ot  the  g^te  was  defective  In 
any  way,  or  was  too  small  to  answer  the 
purpose  of  its  Installation.  In  short,  the  evi- 
dence contains  nothing  as  to  the  condition  of 
either  of  these  posts  at  any  time  before  the 
loss  of  the  cattle.  Gonsidering  Qraham's  tes- 
timony as  to  the  tendency  of  the  latch  end 
of  the  gate  to  sag  open  under  pressure,  the 
situation  after  the  cattle  had  been  killed  was 
most  peculiar.  The  gate  was  mi  the  ground, 
but  the  I&tch  was  unbroken,  although  it  was 
"pulled  out"  of  the  fence  proper.  Along 
with  the  gate,  the  panel  of  fence  at  the  end 
of  the  gate  opposite  its  latch  end  was  also 
down  and  one  of  the  two  posts  which  sup-  / 
ported  the  gate  at  that  end  by  means  of 
crosspleces  was  broken  down.  It  eeons  ap- 
parent, from  this  description  of  the  condi- 
tion of  the  fence  and  gate,  that  the  entry  of 
the  cattle  into  the  right  of  way  'was  caused 
by  the  breaking  of  the  post  Whether  it  was 
brokai  throng  the  crowding  of  the  cattle^ 
whether  that  crowding  was  caused  hy  a  de- 
sire to  recross  the  railroad  trades  for  the 
purpose  of  rejoining  the  calves  or  cattle  on 
the  other  side,  or  whether  the  post  gave  way 
because  of  the  exwtLtm.  of  some  force  upon  it 
by  a  power  unknown,  makes  v^  little,  if 
any,  difference.  The  entire  catastrophe 
seems  to  have  resulted  through  the  glviiw 
way  of  a  part  of  the  f^ice  which  was  nei- 
ther defective  nor  unfitted  for  anjr  other  rea- 
son for  the  task  Imposed  iqion  it  under  wdl- 
nary  conditions.  The  appellant  Is  not  liable 
for  damages  arising  In  sudi  a  manner.  Ihe 
finding  of  negligence  under  the  second  cause 
of  action  Is  not  supported  by  the  evidence. 

The  total  amount  of  the  Judgment  was 
¥416.  It  is  affirmed  In  the  amount  of  fll^ 
tiiat  being  the  portion  of  the  Judgment  aris- 
ing from  the  third  and  fourth  causes  of  ac- 
tion ;  and  it  Is  reversed  as  to  the  ronalnder, 
the  sum  of  fSOO,  that  sum  being  the  amount 
of  the  Judgment  arising  from  the  first  and 
second  causes  of  action.  It  is  also  reversed 
as  to  the  Judgmrait  for  costs  in  the  sum  of 
971.80L 

We  concur:   CONRBY,  P.  J.;  JAMBS,  3. 
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GRADI  et  al.  v.  BAORECHI  et  aL 

(No.  2104.) 

(Supreme  Court  of  New  Mexico.  Ftsb.  23, 1918.) 

(SyUahus  ly  the  Court,) 

1.  Appeal  and  Ebbob  *=»704(2)— Rbcobd  ok 

APPEAI^Fl  NDIHQB. 

Where  the  record  on  appeal  does  not  contain 
the  transcript  of  evidence,  the  findings  of  the 
trial  court  are  conclusive. 

2.  Appeal  and  Ereob  $=9627(2)— Record  on 
Appeal  —  Hbqussted  Findings  and  Con- 
clusions. 

Beqoeated  findings  of  fact  uid  condngions 
of  law  are  not  part  of  the  record  proper,  unless 
ordered  to  be  filed  by  the  court 

Appeal  from  District  Court,  Bernalillo 
County;  Raynolda,  Judge. 

Suit  by  Lorenzo  Gradl  and  others  against 
Arthur  O.  Bachecbl'  and  others.  Judg- 
ment for  plalntlflb,  and  defendants  appeal. 
Affirmed. 

H.  C.  Miller,  of  ESI  Paso,  Tex.,  for  app^- 
lants.  NeUl  B.  Field,  of  Albuanwms,  for 
appellees. 

PARKER,  3.  This  is  an  appeal  from  the 
district  court  fin*  Bernalillo  coontr.  Loren- 
20  Gradl  and  others  brou^t  suit  against 
Arthur  O.  BachechI,  EJttore  Franchlnl,  Ovldid 
Frandilnl,  and  Leo  Bonagnldl,  to  en}oln 
them  from  sctllinc  keg  beer  not  the  product 
of  the  W.  7.  Lemp  Brewing  Company ;  from 
further  using  certain  bar  fixtures  furnished 
to  them  by  appellees;  for  an  accounting  of 
profits  lost  by  appellees  on  account  of  ap- 
pellants* breach  of  contract,  and  to  recover 
the  balance  due  on  a  certain  prcmilssory  note 
executed  by  appellants  and  delivered  to  ap- 
pellees. From  a  Judgment  entered  against 
them  appellants  have  perfected  this  appeal. 

[1]  1.  The  record  on  appeal  does  not  con- 
tain the  transcript  of  the  evidence  tak^  at 
the  trial.  The  findings  are  therefore  conclu- 
sive. Jahren  v.  Butler,  20  N.  M.  110, 127, 147 
Pac  280.  ■ 

[2]  2.  We  have  no  way  of  ascertaining 
what  questions  were  presented  by  appellants 
to  the  trial  court  for  decision,  because  of 
the  state  of  the  record.  Included  In  the  rec- 
ord proper  Is  a  paper  purporting  to  be  find- 
ings of  fact  and  conclusions  of  law,  requested 
by  appellants,  but  refused  by  the  trial  court 
That  is  the  only  paper  In  the  record  which 
even  Intimates  what  questions  were  present- 
ed to  the  trial  court  That  paper  Is  not  a 
part  of  the  record  proper  under  section  44S1, 
Code  1915.  As  n<Hie  of  the  questions  argued 
by  appellants  are  Jurisdictional,  there  is 
nothing  for  us  to  review. 

The  Judgment  of  the  trial  court  will  there- 
fbre  be  afflnned;  and  It  la  so  ordered. 


HANNA,  C.  J.,  and  ROBERTS,  J.,  concur.      PARKER  and  ROBERTS.  JJ.,  concnr. 


STATE  V.  FLOYD.  (No.  2172.) 

(Supreme  Court  of  New  Mezlea  April  8, 

1918.) 

(Syttabut  &y  the  GourtJ 

RBCEivnro  Stolen  Goods  4»3*-EuDCKifT8 
OF  OiTONeB— Knowlbme. 
In  order  to  constitute  the  crime  of  buyinc 
or  receiving  stolen  goods,  under  section  1636, 
Code  1915,  it  is  eaamtial  that  the  accused 
should  have  ImowledgB  that  the  same  had  been 
stolen. 

Appeal  from  District  Court,  Grant  County; 

Ryan,  Judge. 

J.  A.  Floyd  was  convicted  of  receiving 
stolen  goods,  and  he  appeals.  Reversed  and 
remanded,  with  instructions. 

Gea  S.  Kelley,  of  Hlllaboro,  for  appellant 
a  A.  Batch.  Aast  Atty.  Gen.,  for  the  Stata 

HANNA,  C.  J.  Appellant  was  convicted 
under  the  second  count  of  an  indictmoit 
which  charged  him  with  unlawfully  and  fe- 
Imlously  receiving  and  having,  from  some 
person  to  the  grand  Jurors  unknown,  1,050 
pounds  of  brass,  the  person  from  whom  the 
brass  was  obtained  "not  having  the  legal 
right  to  dispose  of  the  same."  The  Indict- 
ment was  drawn  under  section  1638,  Code 
1916,  which  provides  as  follows: 

"Every  person  who  shall  buy,  receive  or  aid 
in  the  coacealmeDt  of  stolen  money,  goods  or 
property,  knowing  the  same  to  have  been  stolen, 
shall  be  punished  as  provided  In  section  1529." 

Appellant  demurred  to  this  count  of  the  in- 
dictment on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  an  offense,  in 
that  it  failed  to  charge  that  the  defendant 
knew  the  articles  therein  charged  to  be  had 
and  received  by  him  had  been  theretofore 
stolen,  taken,  or  carried  away;  and,  further, 
that  said  count  failed  to  charge  that  defend- 
ant received  such  articles,  knowing  the  same 
to  have  been  stolen.  The  demurrer  was  over- 
ruled. 

The  Attorney  General  concedes  that  the 
count  In  the  indictment  is  defective  and  that 
the  case  should  be  reversed. 

'nie  count  In  the  indictment  was  fatally 
defective,  and  the  court  should  have  sustain- 
ed the  demurrer.  In  order  to  constitute  the 
crime  of  buying  or  receiving  stolen  goods, 
under  section  1638,  Code  1915,  it  is  essential 
that  the  accused  should  have  knowle^e  that 
the  same  had  been  stolen.  Twrltory  t. 
Graves,  17  N.  Bf.  241,  126  Pac.  601;  84  Cya 
620;  People  r.  Hartvell.  166  N.  X.  861,  69 
N.  B.  029. 

For  the  reasons  stated,  the  cause  will  be 
reversed  and  remanded  to  the  district  court, 
with  inatmctloiis  to  sustain  the  danurrer  to 
the  seuHid  count  <tf  the  indictment  It  is  so 
ordered. 
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STATE  T.  DUGKBTT.  (Na  2064.) 

(Sapteme  Gonrt  of  New  Mexico.   April  8, 
1918.) 

KAPB  «S>63(4)— "AflBAOLT  WXKE  ImXNT  TO 

Bafk*'— Pboof. 

In  order  to  convict  a  man  o£  "assault  with 
intent  to  rape,"  the  state  must  establish  by  the 
evidence,  to  the  satisfaction  of  the  jury  and 
beyond  a  Teasonabls  doubt,  that  Ou  aeoosed  in- 
tended to  have  intercoarse  with  the  f«Qale  by 
force  and  a^ainat  her  will,  and  that  he  not 
only  used  force  where  an  assault  Is  charged,  but 
used  such  force  with  the  intention  at  the  time 
to  have  sexual  intcrconrBe  with  her  in  defiance 
of,  and  notwithstanding,  any  resistance  she 
might  make. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assault 
with  Intent  to  Commit  Bape.] 

Appeal  from  Diatrict  Court,  Obaves 
Obonty;  BfcC^ure,  Jbdge. 

Bobert  L.  Duckett  was  ooiiTicted  of  as- 
aanlt  with  intent  to  rape^  and  lie  appeals. 
Reversed  and  remanded. 

Bujac  &  Bric^  of  BosweU,  for  aivellant 
H.  lb  Pattm,  At^.  Qea.,  for  the  State. 

PARKER,  J.  Appellant  was  tried  and 
convicted  In  the  district  conrt  of  Ohaves 
county  of  assault  with  intent  to  rape  one 
Mary  Booth.  The  principal  ground  relied 
upon  for  reversal  In  this  court  Is  that  the 
verdict  of  the  jury  was  not  warranted  by 
the  evidence,  in  that  there  was  no  evidence 
tending  to  show  that  the  accused  intended 
to  have  Intercourse  with  the  prosecutrix  by 
force  and  against  her  will.  The  law  is  well 
settled  that  In  order  to  convict  a  man  of  as- 
sault with  intent  to  rape,  the  state  must  es- 
tablish by  the  evldoice,  to  the  satisfaction 
of  the  jury  and  b^ond  a  reasMiable  doubt, 
that  the  accused  Intended  to  have  Inter- 
course with  the  female  by  force  and  against 
her  wUl,  and  that  he  not  only  used  force 
where  an  assault  is  chained,  but  used  such 
force  with  the  intention  at  the  time  to  have 
sexual  intercourse  with  her  In  defiance  of, 
and  notwithstanding,  any  resistance  Ac 
might  make.   33  Cyc.  1432. 

We  will  not  undertake  to  set  forth  the 
evidence  of  the  prosecutrix,  upon  which 
alone  appellant  was  convicted.  It  is  suf- 
ficient to  say  that  It  failed  to  establish  that 
the  appellant  intended  to  have  intercourse 
with  her  by  force  and  against  her  will.  It 
was  not  as  convincing  as  the  proof  in  the 
cases  of  Biley  v.  State,  55  Tex.  Cr.  R.  1,  114 
S.  W.  793;  Marthall  v.  State,  34  Tex.  Cr.  R. 
22,  36  S.  W.  1062;  State  v.  Donovan,  61 
Iowa,  30&,  16  N.  W.  130;  Stelnke  v.  State, 
33  Tex.  Cr.  R.  65^  24  S.  W.  909.  25  S.  W. 
287;  Mathews  v.  State,  34  Tex.  Cr.  R.  479, 
81  S.  W.  sal;  State  t.  Owsley,  102  Mo.  67S, 
15  S.  W.  1S7;  State  r.  Prlestiey,  74  Mo.  24 
—held  in  each  Instance  to  be  insufficient. 


For  the  rewm  stated  the  Judgment  win 
be  reversed,  with  Instmctlons  to  grant  ap- 
pellant a  new  trial;  and  it  la  so  cndered. 

HANNA,  0.  J.,  and  ROBERTS,  concur. 


STATE  v.  JOtoSON.    (No.  2148.) 

(Snpreme  Court  of  New  Mexico.   April  3, 
1918.) 

fSylUbuf  hy  the  Court.) 

1.  HouicfiDB  €=>163(2)  —  EviDENCB  —  Good 
Chabacteb  of  Deceased. 

The  pood  character  of  the  deceaBed  Is  not 
a  subject  of  proof  in  a  prosecution  against  an- 
other for  kilung  him,  where  his  cliaracter  had 
not  been  attacked  by  the  defens*. 

2.  Cbihirai.  Law  ^599  —  OotmnUAzrOB  — 
Refusal. 

It  is  not  error  to  refuse  a  continuance  on 
the  ground  of  surprise  at  the  introduction  of  evi- 
dence, when  the  defendant  should,  from  the 
nature  of  the  case,  naturally  expect  or  antia- 
pate  tiie  evidence,  or  when  by  law  he  is  charge- 
able with  knowledge  that  such  evidence  would 
be  properly  competent. 

Appeal  from  District  Court,  Unlim  County ; 
Leib,  Judge. 

Grover  C.  Johnson  was  convicted  of  murder 
in  the  second  degree,  and  be  appeals.  Af- 
firmed. , 

The  appellant,  Ororer  O.  Johiwm,  was  In- 
dicted charged  with  the  murder  of  one  Noble 
A  ]^pea.  the  trial  resulting  in  a  cmTletton 
of  murder  in  the  second  d^ree. 

It  ac^ars  from  the  record  that  the  deceas- 
ed on  the  21st  day  <a  July,  1016,  went  to  the 
hMoe  of  the  .defendant  dnrli^  his  absoioe 
and  at  a  late  hour  in  the  erenlng.  As  to 
what  to<A:  place  on  the  occasion  in  queatton  is 
not  clear  from  the  record,  thongh  the  wife 
of  the  defendant  testified  that  the  deceased 
Insulted  her.  Upon  her  husband's  return  to 
the  house,  on  being  Informed 'of  the  alleged 
remarks  of  the  deceased,  he  set  out  In  search 
of  Mr.  Hypes,  and  upon  finding  him  assaulted 
him  in  an  aggressive  manner.  As  a  result 
of  this  assault,  the  deceased  died  the  follow- 
ing day.  The  court  sentenced  the  defendant 
to  a  term  of  from  12  to  15  years  In  the  peni- 
tentiary, from  which  judgment  this  appeal  Is 
prayed. 

C.  A.  Spiess,  of  East  Las  Vegas,  and  E[.  B. 
Woodward,  of  Clayton,  for  appellant  C.  A 
Hatch,  AsHt  Atty.  Gen.,  for  the  State. 

HANNA  C.  J.  <after  stating  the  facts  as 
above),  [t]  The  first  and  only  important  ques- 
tion raised  is  that  the  conrt  committed  error  In 
permitting  the  state  to  prove  the  general  rep- 
utation of  the  deceased  tor  morality  and  de- 
cency. The  state  was  permitted  to  introduce 
a  number  of  witnesses  In  rebuttal  who  testi- 
fied to  the  good  reputation  of  the  deceased  In 
this  respect.  Objection  was  Interposed  to  the 
introduction  of  this  evidence  up<m  the  ground 
that  It  was  not  proper  rebuttal.  The  gist  ot 
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the  tli«oi7  adranced  1^  the  defendant  was 
that  the  deceased  had  Insulted  his  wife,  as 
a  resolt  of  which  he  bad  committed  the  as* 
sault  In  question.  Hie  theory  of  the  state  was 
that  the  deceased  did  not  make  the  Insulting 
remain  snd  wss  not  the  Und  of  a  man  to 
make  sacti  remarks.  The  record  discloses 
that  the  wife  ot  the  deCuidant  Eave  tesUmony 
tmdlng  to  bring  Into  qoesticsi  the  reputatim 
of  the  deceased  whoi  she  testified  concendng 
the  oonTersation  which  she  bad  ov^heard  be- 
tween her  sister  and  a  Mrs.  Lamb^  to  the 
effect  that  the  deceased  had  on  a  former  oc- 
caslon  ran  Mrs.  lambert  away  from  her 
home.  Counsel  agree  that: 

"The  good  cbaracter  the  deeeaied  is  not  a 
aubject  of  proof  in  a  prosecDtion  against  anoth- 
er for  kiUioff  bim,  wbere  Us  character  had  not 

been  attacked  b;  tbe  defense." 

rnie  rule  Is  thus  stated  In  Wharton  on 
Homicide  (3d  Ed.)  S  268.  See,  also,  3  Bishop's 
New  Criminal  Procedure,  |  612. 

The  appellant  contends  that  the  testlnumy 
of  Mrs.  Johnson  Is  but  Incidental  comment  -of 
the  witness  relating  to  the  conversation  ot^- 
heard  hy  her  as  to  the  conduct  of  tbe  deceas- 
ed <hi  a  particular  occasion.  We  cannot 
agree,  however,  with  appellant  In  bis  conten- 
tion in  this  respect.  Tbe  testimony  of  tbe 
witness  would  apparently  tend  to  prove  that 
tbe  deceased  was  in  the  habit  of  running 
women  away  from  their  homes  or  making 
improper  proiKMals  to  tbem,  and  was  dttrly 
an  attack  upon  the  character  ot  tbe  deceased. 
This  attack  made  It  necessary  for  the  state 
to  show  tbe  repntatUm  of  tbe  deceased  in  tbe 
commnnlly  is  which  be  live^  We  cannot 
concave  ot  a  rule  of  evldmce  ^rtildi  would 
preclude  its  doing  sa  In  the  case  at  Bryant 
T.  State,  96  Ark.  289, 129  S.  W.  295,  a  similar 
guestloa  arose ;  tbe  court  saying: 

"In  this  case  tbe  evidence  adduced  by  tbe  de- 
fendant on  crdss-examination  tended  to  prove 
tbat  tbe  deceased  was  a^eresBive,  quick  to  take 
offense,  and  resent  it  wiUi  force  unnecessarily. 
Tbe  evidence  addnced  by  ttie  state  was  admis* 
sible  to  remove  such  impression." 

In  State  t.  Woodward,  191  Mo.  617,  90  8. 
W.  90.  the  court  said: 

"Hie  record  In  this  cause  discloses  tbat  the 
defendant,  upon  cross-examination  of  witness 
Charles  Johnson,  for  tbe  Btate,  did  undertake 
to  elicit  testimony  which  reflected  upon  the 

Sood  reputation  of  tbe  deceased.  Defendant 
aving  opened  up  the  subject  of  the  good  reputa- 
tion of  the  deceased,  it  was  not  error  to  permit 
the  state  to  rebut  any  testimony  offered  by  the 
defendant  upon  tbat  subject" 

Numerous  cases  might  be  cited  to  the  same 
eCFect;  but  we  deem  It  unnecessary  to  refer 
to  them  In  this  opinion,  as  tbe  rule  Is  well 
settled  that,  where  tbe  reputation  of  the  de- 
ceased in  a  case  of  this  character  has  once 
been  put  in  Issue  by  the  defendant,  the  state 
may  offer  testimony  in  rebuttal  upon  that 
subject,  and  the  examination  of  this  record, 
we  believe,  clearly  dlMdoses  that  tbe  reputa- 
tion of  the  deceased  was  put  in  issue  by  the 
defendant 


[1]  Appellant  n^  contends  tba^  when  the 
state  Introduced  evidence  showing  tbe  reputa- 
tion of  the  deceased,  they  dumld  have  been 
permitted  an  adjournment  In  wder  to  find 
time  to  secure  testimony  to  refute  the  evi- 
dence on  tbe  subject  ot  the  r^mtation  of* 
fared  by  the  state,  and  they  contend  that,  be- 
cause the  court  refused  their  request  tor  an 
adjournments  It  committed  error,  nils  om- 
traitlon  Is  sufficiently  answered  by  tbe  follow- 
ing annoanoement  of  the  law  as  utpears  in  9 
Cyc.  p.  190: 

"  *  *  *  It  is  not  error  to  refuse  a  continu- 
ance on  the  ground  of  surprise  at  the  introduc- 
tion of  evidence,  when  Uie  defendant  should, 
from  the  nature  of  the  case,  naturally  expect 
or  anticipate  tbe  evidence,  or  when  by  law  be 
la  chargeable  with  knowledge  that  such  evidence 
would  be  propwly  competent" 

Appelant  further  oomiAa3bis  that  the  coort 
committed  error  in  admitting  in  evidence  the 
clothing  vom  bf  tha  deceased  at  the  ttme  of 
Ms  Injury  whlA  reralted  in  his  death.  TUls 
objection  Is  sufficiently  disposed  of  ^  rat- 
wence  to  the  record  wUcb  dlsdoses  Ibat  Ono 
defendant  did  not  ob(}ect  to  the  introdnctlMi 
of  tbe  (dothlng  in  evldenoe  at  tbe  time  tbat 
It  was  otteroA  in  evidence.  After  the  Intro- 
ductlon  of  the  clothing  In  evldaice  in  con- 
nection with  the  examination  ui  a  witness  at 
a  later  time,  an  objection  on  die  ground  tbat 
the  evidence  was  prejudicial  was  made;  but 
this  objection  was  not  pressed,  and  no  motltHi 
was  interposed  to  take  the  evidence  from  the 
jury.  We  therefore  conclude  tbat  the  objec- 
tion was  not  timely. 

Finding  no  error  in  the  record,  the  judg- 
ment of  tbe  Mai  court  Is  affirmed,  and  It  Is 
so  ordered. 

PABKEB  and  BOBERTS,  33.,  concur. 


Ex  parte  HAMM.    (No.  2226.) 
(Supreme  Court  of  New  Mexico.  April  4, 1818.) 

(BvTMiu       the  Cottrt.) 

1.  Qaxivq  *=>75(1)  —  PsoHiBmoNs  —  Stat- 
utes. 

Chapter  110,  Laws  1917.  &Wd  to  nrohibit 
the  conducting  or  operating  of  a  game  of  chance 
for  money  or  anythmg  of  value,  but  not  to  pro- 
hibit tbe  playing  of  a  game  of  chance. 

2.  CBTUinAL  Law  4s»1001  —  SuaPENSloir  OF 
Sentencb— "Good  Bbhaviob." 

Hie  words  "good  behavior,"  as  used  In  an 
order  suspendiD|;  sentence  upon  a  defendant  dur- 
ing good  behavior,  are  defined  as  conduct  con- 
formable to  law,  and  to  require  no  higher  stand- 
ard of  conduct  than  tbe  law  demands. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Good 
B^iavior.] 

(Additional  ByUabut  by  Editorial  Btaff.) 

3.  Cbiuinal  Law  «=»1001  —  Susprasion  of 

SEMTXNCE— O  BDEB. 

If  restrictions  are  to  be  Imposed  upon  the 
conduct  of  a  person  under  sentence  siupended 
by  virtue  of  Code  1915,  f  6075.  they  must  be 
specified  in  tbe  order  of  soqpenmuL 

Hanna,  C.  J.,  dissenting. 
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Original  application  for  writ  of  habeas  cor- 
pus by  Elmer  E.  Hamm.  Petitioner  dis- 
charKed. 

Frank  J.  Laran,  of  Santa  F6,  and  O.  P. 
Easterwood.  of  Clayton,  for  petitioner.  H. 
L.  Patton,  Atl7*  Oen^  for  respondent. 

PABEER,  J.  At  the  September,  1917,  term 
of  the  district  court  of  Union  eonnty,  the 
petitioner  pleaded  guilt;  to  a  charge  of  con- 
ducting and  operating  a  game  of  chance,  to 
wit,  stud  poker,  which  game  was  then  and 
there  played  for  money.  The  court  sentenced 
the  petitioner  to  imprisonment  in  the  county 
Jail  for  three  months,  and  thereupon  suspend- 
ed sentence  during  the  good  behavior  of  the 
petitioner.  On  March  23,  1918,  an  order  to 
show  cause  why  said  sentence  should  not  be 
put  into  operation  and  effect  was  Issued 
against  the  petitioner,  which  order  to  show 
cause  alleged  that  It  had  come  to  the  atten- 
tion of  the  court  through  the  district  attor- 
ney's office,  and  by  an  indictment  returned  by 
the  grand  Jury  at  the  March,  1918,  term,  that 
the  petitioner  had  violated  the  terms  and  con- , 
ditions  upon  which  the  said  sentence  had  been 
suspended.  A  hearing  was  had  upon  the  or- 
der to  show  cause,  and  thereupcm  the  court 
revoked  the  suspension  of  the  former  sen- 
tence, and  ordered  the  sentence  to  be  pat  Into 
operation  and  effect.  Petitioner  has  there- 
upon filed  a  petition  for  a  writ  of  habeas 
corpus,  alleging  that  he  has  not  violated  any 
at  the  terms  upon  which  the  said  sentence 
was  suspended.  Upon  the  hearing  on  the 
order  to  show  cause  It  appeared  that  the  pe- 
titioner engaged  with  foar  other  persons  in 
a  game  of  poker  la  the  Olayton  Hotel,  in 
Clayton,  N.  M.  The  game  was  not  run  as 
a  banking  game,  but  there  was  what  the 
gamblers  call  a  "take-off,"  which  In  this  case 
was  used  for  the  purpose  of  paying  for  the 
cards  and  to  buy  the  drinks  for  the  players. 
So  far  as  appears,  ttiere  was  no  profit  to 
any  one  from  the  *^ke-fiff,"  the  same  being 
used  tot  the  cards  and  the  rtfreshment  ot 
the  players. 

(1  ]  1.  The  first  question  presented  is  as  to 
whether  the  actiw  of  the  petitioner  was  a 
Tlolatioa  ot  any  law  of  the  state.  It  will 
be  unnecessary  to  trace  the  history  of  ttie 
antl-gambllng  legislation  of  the  state  with 
any  degree  of  detail.  It  win  be  sufficient  to 
say  that  from  time  to  time  such  legislation 
has  varied,  and  at  times  the  offense  has  con- 
sisted In  the  running  of  games  and  at  oth- 
er times  It  has  consisted  In  the  playing  of 
games.  Immediately  prior  to  the  act  of 
1917  (chapter  24,  Laws  1913),  compiled  as 
sections  1757-1759,  Code  1915,  was  in  ef- 
fect. That  act  made  It  an  offense  to  play 
any  game  of  chance  for  money  or  other 
thing  of  value,  and  also  an  offense  to  con- 
duct or  operate  any  such  game,  or  to  know- 
ingly permit  any  such  game  to  be  played  up- 
on the  premises  owned,  leased,  or  occupied 
by  any  person.  The  Legislature  of  1917  de- 


parted radically  from  these  provisions.  By 
chapter  110,  Laws  1917,  it  is  provided: 

"That  any  person  who  for  money  or  anylhing 
ot  value,  conducts  or  opera  tea  any  game  of 
diance,  by  whatsoever  name  known  or  howso- 
ever played,  or  who  knowingly  permits  any  sadi 
^ame  to  be  so  conducted  or  operated  upon  prem- 
ises of  which  he  is  the  owner,  lessee  or  occu- 
pant, upon  conviction  thereof  shall  be  punish- 
ed by  a  fine  of  not  more  than  five  hundred  dd- 
larB,  or  by  imprlsonmoit  for  not  more  than  fix, 
months,  or  Iwth  such  fine  and  imprisonmeot" 

Section  2  of  the  act  expressly  repeals  sec- 
tions 1757  and  1758,  Code  1915.  It  will  be 
seen  from  an  examination  of  this  section  that 
the  (rfTense  now  consists  In  conducting  a 
game  of  chance  for  money  or  anything  of 
value.  The  playing  of  a  game  of  chance  ia 
no  longer  an  offense  under  the  laws  of  this 
state.  The  playing  of  bridge  whist  for  priz- 
es Is  no  longer  prohibited  by  law,  as,-  pos- 
sibly It  was  under  the  former  statute.  The 
playing  of  poker  is  no  longer  an  offense,  as 
It  undoubtedly  was  under  the  former  stat- 
ute. Under  these  provisions  the  acts  of  the 
petitioner,  as  shown  by  the  testimony  on 
the  order  to  show  cause,  were  not  a  violation 
of  this  statute.  The  petitioner  made  no  mon- 
ey or  anything  of  value  out  of  the  "take-ofT' 
of  the  game,  so  far  as  appears  from  the  evi- 
dence, and  he  violated  no  law  when  he  play- 
ed poker  for  money. 

[2]  2.  The  suspension  of  the  sentence  pro- 
nounced upon  petitioner  was  ordered  under 
the  provisions  of  section  5075,  Code  1915, 
which  provides : 

"That  the  court  may,  in  its  discretion,  sus- 
pend any  sentence  imposed  upon  snch  terms  and 
conditioQS  as  it  ahaU  deem  proper,  and  such 
sentence  shall  go  Into  effect  upon  ord»  of  the 
court  upon  a  breach  of  any  of  sudi  terms  or 
conditions  by  the  person  convicted." 

This  sectioa  gives  the  district  oouit  very 
bnMid  power  to  dfitmnlne  for  themselves  in 
e&db.  parUcolar  case  the  terms  upon  which 
sentence  shall  be  suspended.  The  provlsitm 
was  designed  as  a  nftnaiatory  measure, 
and  the  discretion  ot  the  court  Is  without 
limitation  as  to  the  terms  upon  which  the 
sentence  will  be  subtended. 

In  this  case  the  court  suspended  the  sen- 
tence "during  good  behavior."  The  deter- 
mlnatlon  of  this  case  turns  upon  the  proper 
definition  of  these  words  as  used  In  the  con- 
nection and  the  cdrcumstanoes  under  which 
they  were  used.  It  was  suggested  the 
Attorney  Oeneral  upon  argument  that,  as  the 
court  might  suspmd  the  sentence  upon  any 
terms  which  he  deemed  advisable,  he  might 
determine  for  himself  at  any  time  what  he 
considered  good  behavior  within  the  mean- 
ing of  the  terms  used.  The  effect  of  such 
a  proposition  would  be  to  leave  resting  with- 
in the  breast  of  the  court  an  arUtrary  power 
to  determine  for  himself  what  he  consider- 
ed good  behavior  or  mlsb^avlor  as  applied 
to  each  Individual  defendant.  The  Judge 
might  require  more  in  one  case  and  less 
in  another.  Good  behavior  In  one  district 
court  might  mean  a  very  high  standard  of 
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conduct,  w&Ue  In  another  a  much  lower 
standard  would  be  a  measure  to  be  applied. 
Such  arbitrary  i>ower  does  not  Inhere  In 
any  Judicial  or  other  officer.  Good  behavior 
must  be  a  legal  good  behavior,  applicable 
alike  in  all  instances,  as  otherwise  people 
dealing  with  courts  will  ever  be  at  the  mercy 
of  the  whim,  the  caprice,  or  the  peculiar 
views  of  the  particular  Judge  presiding  over 
the  court.  The  court,  under  our  statute, 
has  power  to  make  any  terms  and  condi- 
tions upon  the  suspension  of  a  sentence, 
and,  If  It  la  desired  to  retain  in  the  breast  ot 
the  court  the  power  to  determine  at  any 
time  whether  the  sentence  shall  be  enforced, 
tbe  order  of  suspension  shall  so  specify. 

In  United  States  v.  Hrasky,  240  111.  560,  88 
N.  E.  1031,  130  Am.  St  Rep.  288,  16  Ann. 
Cas.  279,  the  question  was  whether  an  alien 
was  entitled  to  naturalization,  under  the 
provisions  of  the  naturalization  act  of  June 
29,  1906,  c.  3592,  S4  Stat  596.  That  act  pro- 
vided, among  other  things,  that  the  applicant 
sbould  during  his  five  years*  previous  resi- 
dence have  behaved  himself  as  a  man  of 
good  moral  character,  attached  to  the  prin- 
ciples ot  the  Constitution  of  the  United 
States,  and  well  disposed  to  tbe  good  order 
and  hairiness  of  the  same.  It  appeared  that 
the  applicant  had  been  in  the  saloon  business, 
and  that  he  was  familiar  with  the  state  law 
requiring  tbe  closing  of  saloons  on  Sunday 
and  had  known  of  its  requirements  for  over 
two  years;  that  In  spite  of  that  fact  he 
had  kept  the  back  door  of  his  saloon  open  on 
Sunday  regularly ;  that  he  manifested  a  dis- 
position to  continue  to  violate  the  laws  of 
tbe  state.  The  applicant  was  refused  citizen- 
ship upon  the  ground  that  he  was  not  "well 
dl^KMMd  to  the  good  order"  of  this  conn- 
try,  when  be  knowingly  and  habitually  vio- 
lated the  laws  of  the  state  in  wbicb  be 
redded.  The  holding,  In  elEect,  Is  that  good 
behavior  means  conducting  oneself  conform-i 
ably  to  law,  and  varlons  definitions  from  law 
dlcttonarles  are  quoted  to  that  efliect. 

The  Attorney  General,  on  argnmmt,  cited 
State  T.  Everltt,  164  N.  O.  899.  79  S.  B.  274, 
47  L.  R.  A.  (N.  S.)  848.  In  that  case  tbe  de- 
fendant bad  pleaded  guilty  to  unlawfully 
selling  liquor.  Be  was  not  sentenced,  but 
an  order  was  made  that  the  Judgment  be 
suspended  on  the  payment  of  costs,  and,  fur- 
ther, that  the  defendant  should  enter  into  a 
bond  for  his  appearance  at  such  criminal 
term  for  two  years  to  show  that  he  had 
demeaned  himself  as  a  good  and  law-abiding 
citizen.  The  defendant  during  the  two  years 
again  violated  the  law  by  selling  liquor  un- 
lawfully, and  the  court  heard  testimony  and 
found  as  a  fact  that  the  defendant  had  com- 
mitted tbe  ofTense,  and  thereupon  sentenced 
the  defendant  to  nine  months  in  the  county 
jail  upon  his  former  plea  of  guilty.  In  this 
case  the  court  suspended  Judgment  Instead 
of  8usi>ending  sentence  under  the  Judgment. 
The  court  quotes  from  State  v.  Crook,  115 


N.  C.  760,  20  S.  E.  513,  29  L.  B.  A.  260,  tc 
the  effect  that  It  Is  within  tbe  power  of  the 
court  to  suspend  Judgment  and  to  require 
tbe  defendant  to  ai^ar  from  term  to  term 
for  a  reasonable  time  and  offer  testimony 
to  show  good  faith  In  some  promise  of  ref' 
ormation  or  continued  obedience  to  the  law. 
We  do  not  understand  this  case  to  be  au- 
thority for  the  argument  suggested  by  the 
Attorney  General  that  the  court  may  re- 
tain In  his  breast,  without  expressing  It  In 
the  Judgment  of  suspension,  a  measure  which 
he  wlU  arbitrarily  apply  to  a  defendant  as 
he  may  elect  In  this  case  the  defendant 
was  guilty  of  a  violation  of  the  law,  and 
the  court  was  authorized,  under  the  cir- 
cumstances, to  pass  sentence  upon  him.  See, 
also,  Hyser  v.  Comm.,  116  Ky.  410,  76  S.  W. 
174. 

We  deem  the  only  safe  definition  of  good 
behavior,  when  the  same  Is  not  restricted  or 
modified  by  accompanying  language,  to  be 
conducted  In  conformity  to  law.  This  Is 
a  "government  of  laws  and  not  of  man." 
If  a  man  keeps  within  the  law,  he  is  with- 
out the  control  of  courts,  unless,  In  a  case 
of  this  kind,  some  reformatory  measure  Is 
applied  by  the  court,  and  a  restriction  Is 
put  upon  the  conduct  of  a  defendant  not 
demanded  by  the  law.  In  such  a  case  sucn 
restriction  must  he  expressed  by  the  court 
when  sentence  la  suspended.  The  district 
court  evidently  had  something  of  this  kind 
In  mind  when  be  made  tbe  order  enforcing 
this  sentence.  There  appears  In  the  exam- 
ination of  the  petitioner  the  following  col- 
loquy between  him  and  the  court: 

"By  the  Court:  Q.  Do  yon  remember,  Mr. 
Hamm.  when  too  were  before  me  once  before 
on  a  similar  charge,  at  that  time  you  told  m« 
yoQ  would  get  out  of  town  and  stay  on  your 
ranch  and  quit  playing  poker?  A.  No,  sir;  I 
don't  remetaoeT  anything  like  that  Q.  But  you 
had  yonr  dauf^hter  come  to  me  and  she  made 
eimilar  r^resentatioos?  A.  I  did  not  have  her 
come  to  you.  Q.  She  came.  Tou  knew  she 
came  to  me?  A.  I  knew  It  after  she  came;  yes, 
sir.  Q.  And  yon  never  made  any  such  repre- 
HentatioDB  as  uiat?  A.  No.  sir ;  I  don't  think, 
like  that." 

The  district  court  evidently  believed  that 
tbe  petitioner  when  the  sentence  was  sus- 
pended promised,  him  that  he  would  quit 
gambling,  but  the  order  of  suspension  con- 
tains no  such  restriction  upon  the  petitioner's 
conduct.  The  court  speaks  only  through  its 
record,  and  this  record  Is  what  this  court 
must  act  upon.  If  the  district  court  desired 
to  enforce  this  restriction  as  one  of  the  con- 
ditions of  the  suspension  of  the  sentence, 
the  order  should  have  so  spedfled. 

[S]  It  should  be  observed  In  this  connection 
that  no  fine  distinctions  are  to  be  drawn  for 
the  purpose  of  curtailing  the  discretion  and 
powers  of  the  district  courts  In  these  matters. 
All  that  we  hold  Is  that,  If  restrictlcms  upon 
the  conduct  of  a  defendant  are  to  be  imposed, 
they  must  be  specified  In  the  order  of  suspen- 
sion. 

We  have,  then,  a  case  of  a  man  soitenced 
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to  imprisonment  for  a  Tlolation  of  tbe  gam- 
bling law,  and  tbe  sentence  suspended  by 
tbe  court  during  good  behavior.  "Good 
beharior"  is  to  be  defined  in  this  connection 
as  conduct  conforming  to  the  law.  The  peti- 
tioner is  not  shown  In  this  case  to  hare  vio- 
lated the  conditions  upon  which  his  sentence 
was  suspended.  It  follows,  therefore,  that 
the  Judgment  of  the  district  court  was  beyond 
its  powers,  and  that  the  prisoner  should  be 
dlfldiarged  from  custody,  and  It  is  so  ordered. 

ROBERTS,  J.,  concurs. 

HANNA.  G.  J.  (dissenting).  The  statute 
(section  5075,  Code  1»16)  anthorlzlnff  the 
court  In  its  discretion  to  suspend  any  sen- 
tence, upon  such  conditions  as  It  may  impose, 
is  a  salutary  (me,  evidently  designed  to 
enable  trial  courts  to  use  tbla  ooendve  meas- 
ure to  effect  reformation,  and  I  coaslda-  the 
rule  announced  In  the  majority  opinion  one 
which  will  go  far  to  destroy  tbe  purpo^  or 
object  sought  to  be  accomplished  this  law. 
As  I  construe  the  majority  oidnlon,  it  will  be 
necessary  in  all  cases  of  suspended  sentence, 
at  least  where  the  sentence  is  suspended  dur- 
ing good  behavior,  for  the  court  to  underiake 
to  estaUlsh  that  the  defendant  has  commit- 
ted a  Tiolatlcm  of  some  law,  and,  In  my  judg- 
ment, this  construction  Is  contrary  to  the  gen- 
eral principle  which  has  been  held  to  apply  In 
cases  of  suspended  sentences,  where,  as  a 
rule,  the  defendant  Is  called  upon  to  show 
cause  why  the  sentence  should  not  be  Invoked 
against  Mm  by  reason  of  bis  breach  of  the 
condition  Imposed  upon  him  at  the  time  the 
sentence  was  suspended.  In  this  particular 
ease  the  defendant  pleaded  guilty,  and  was 
sentenced  fbr  violation  of  the  gambling  stat- 
ute. He  was  subsequently  indicted  for 
violation  of  tbe  same  statute,  and  is  cited 
to  show  cause  why  the  former  senteuce 
should  not  be  Imposed  upon  him. 

It  is  my  opinion  that  the  record  Is  clear 
that  he  was  not  only  engaged  in  the  gambling 
game  which  was  being  conducted  for  money, 
but  that  he  was,  at  least  for  a  porilon  of  the 
time,  occupying  the  position  of  aealer  and 
having  charge  of  the  take-off.  It  may  be  that 
because  It  does  not  clearly  appear  that  he 
was  making  a  proQt  by  reason  of  his  position 
In  this  respect,  that  a  violation  of  the  gam- 
bling law  was  not  shown.  This  construction, 
however,  gives  to  bim  the  benefit  of  presump- 
tions which  I  do  not  consider  be  Is  entitled 
to  under  the  circumstances.  Such  contention, 
moreover,  would  seem  to  call  for  a  trial  and 
conviction,  of  more  or  less  former  character, 
upon  the  second  charge. 

We  said  In  the  case  of  Ex  parte  Bates, 
20  N.  M.  Ki2,  15X  Pac.  688,  L.  B.  A.  IdlOA, 
1285. 

"It  is  our  conclusion,  however,  that  the  dis- 
trict court  ^as  not  determining,  by  its  Inqniry, 
whether  or  not  the  second  offense  had  been  com- 
mitted, for  the  purpose  of  a  trial  as  to  that  of- 
fense within  the  purview  of  legal  procedure ; 
bat  the  inquiry  was  solely  for  Qie  purpose  of 
detenninlng  whether  or  not  tbe  condition  im- 
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posed  as  a  part  of  the  first  judgment  had,  as  a 
matter  of  fact,  been  breacbra,  and  the  eommit- 
ment  clearly  Indicatea  that  Its  issuance  was  di- 
rected as  a  result  of  the  breach  of  the  condition 
of  the  judgment  formerly  entered.  We  do  not 
consider  that  any  new  power  was  vested  in  the 
courts  of  this  state  by  the  statute  In  question, 
or  that  any  of  the  established  rules  of  criminal 
procedure  have  been  abolished,  and,  having  held 
that  it  was  within  the  power  of  the  district 
court  to  make  the  order  of  suspeuston  under  tbe 
conditions  and  circumstances  pointed  out,  it 
must  necessarily  follow  that  the  court,  having 
the  power  to  make  the  order,  necessarily  pos- 
sessed the  power,  upon  a  violation  of  the  order, 
to  set  adde  the  same  and  commit  the  defend- 
snt" 

In  the  Bates  Case  we  were  passing  upon 
the  statute  In  i]tieBtloD,  and,  in  my  opinion, 
we  were  laying  down  a  salutary  rule  which 
should  be  applied  In  this  case.  I  believe 
that  the  court  having  tbe  power  to  make 
the  order  of  suspenalcm,  necessarily  possesses 
the  power,  upon  a  violation  of  that  order,  to 
set  the  same  aside  without  being  required  to 
establl^  a  violation  of  any  other  criminal 
statute  by  the  d^endant ;  and  that  the  defini- 
tion of  "good  behavior,"  as  announced  In  tbe 
majority  opinion.  Is  therefore  limiting  the 
rule  unnecessarily  to  the  destructlm  of  the 
beneficial  object  sought  to  be  accomplished 
by  the  statute  authorizing  the  court  to  sus- 
pend sentence  uptm  conditions  Imposed.  I 
am  not  pr^uured  to  assume,  as  It  would  seem 
to  me  the  majority  opinion  does  assume, 
that  the  rights  of  convicted  persons  must  be 
safeguarded  by  a  definition  of  the  term 
"good  bebavtor,"  announced  by  this  court 
I  believe  that  the  trial  courts  can  be  safely 
trusted  to  exercise  a  wise  and  beneficent 
dlscretltm  in  Its  conduct  of  affairs  of  this 
kind;  and,  while  we  must  rely  upon  a  gov- 
ernment of  law,  we  must  d^>end  upon  men, 
as  judges,  to  exercise  reasonable  discretion 
In  the  enforcement  of  the  law. 

In  the  case  of  State  r.  Everitt,  161  N.  C. 
399,  79  8.  X  274,  47  L  B.  A.  (N.  S.)  848,  the 
Supreme  Court  of  Nortli  Carolina,  In  passing 
upon  a  similar  question,  said: 

"It  must  be  dear  that  the  defendant  was  not 
entitled  to  a  jury  trial  to  determine  whether  or 
not  be  had  violated  the  conditions  npon  which 
the  judgment  bad  been  suspended.  He  was  not 
on  trial  for  any  new  offense,  nor  for  any  offense 
whatever.  When  the  judgment  was  suspended 
the  defendant  assumed  the  obligation  of  show- 
ing to  the  satisfaction  of  the  court,  from  time 
to  time,  that  be  had  demeaned  himself  as  a  good 
citizen  and  was  worthy  of  judicial  clemency. 
Whether  or  not  he  bad  so  demeaned  himself 
was  not  an  issue  of  fact  to  be  submitted  to  a 
jury,  but  a  question  of  law  to  be  passed  apon 
by  the  court  It  was  a  matter  to  be  determined 
by  the  sound  discretion  of  the  court,  and  tbe 
exercise  of  that  discretion,  in  the  absence  of 
gross  abuse,  cannot  be  reviewed  here." 

It  Is  my  opinion  that  tbe  discretion  refer- 
red to  by  the  Supreme  Court  of  North  Caro- 
lina Is  sufficient  protection  of  the  defendant, 
and,  believing  that  In  the  case  at  bar  there  is 
no  evidence  of  abuse  of  discretion  on  the  part 
of  the  trial  court,  I  believe  that  tbe  majority 
opinion  Is  erroneous,  and  therefore  dissent 
therefrom. 
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ELLIOTT  V.  RICH.    (No.  2077.) 
(Sapreme  Court  of  New  Mexico.  April  8, 19ia) 

fSyllahus  by  the  CourtJ 

1.  Public  Lands  €=>55— State  Lieu  Lands 
—Interest— In  J  u  n  ctio  n  . 

Upon  the  aUowance  of  a  lieu  selection  of 
public  land  by  the  local  land  officers,  the  state 
and  its  lessee  acquire  such  ao  iuterest  in  the 
land  as  authorizes  injunctiou  to  prevent  waste 
thereon. 

2.  Injunction  «=s3S— State  Lieu  Lands- 
Injunction  TO  Pbevest  Waste. 

Notwithstanding  the  title  to  land  covered 
by  lieu  selection  by  the  state  is  in  litigation  be- 
fore the  Land  Department  of  the  government, 
the  state,  and  through  it  its  lessee,  may  main- 
tain an  injunction  to  prevent  waste  Deuding  a 
iinal  determination  of  the  rights  of  toe  parties 
by  the  Land  Department. 

Appeal  from  District  Court,  Boosevelt 
County ;  McClure,  Judge. 

Suit  by  WUllam  ElUott  against  Everett 
Rich.  Decree  for  defendant,  and  plaintUf 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Keltb  Edwards,  of  Ft.  Sumner,  and  G.  L. 
Reese,  of  Portales,  for  appellant;  J.  E.  Par- 
due,  of  Ft.  Sumner,  for  appellee. 

PARKER,  J.  The  appellant  filed  his  com- 
plaint In  the  district  court  of  Roosevelt  coun- 
ty against  the  appellee,  alleglni;  that  the  ap- 
pcllnnt  was  the  lessee  of  certain  lands  from 
the  state  of  New  Mexico;  that  the  appellee 
on  a  day  certain  and  at  divers  other  times 
entered  upon  and  broke  and  plowed  up  the 
soil  of  a  portion  of  said  premises;  that  siiid 
premises  were  valuable  for  grazing  purposes, 
and  were  leased  by  the  appellant  for  said 
purposes  oiib';  that  said  brealilng  and  plow- 
ing of  the  soil  completely  destroyed  the  grass 
on  said  premises  and  irreparably  Injured  It 
for  grazing  purposes;  that  the  appellee  was 
about  to  commit  further  trespasses  of  a  sim- 
ilar nature;  and  prayed  for  an  Injunction 
against  any  further  trespass  or  injuries  to 
the  said  premises.  Afterwards  an  amended 
complaint  was  filed,  adding  the  further  alle- 
gation that  the  state  of  New  Mexico,  the  les- 
sor of  appellant,  had  died  application  in  the 
T'nlted  States  land  office  at  Ft.  Sumner.  N. 
M.,  for  the  selection,  as  Indemnity  lieu  lands, 
of  the  said  lands,  and  that  on  the  5tb  day 
of  April,  1915,  the  said  selections  were  duly 
allowed  hy  the  officers  of  the  said  land  of- 
fice. The  appellee  answered  the  amended 
complaint,  den^-lng  that  the  said  selections 
were  allowed  by  the  officers  of  the  said  land 
office  and  the  lands  segregated  from  all  form 
of  entry.  He  admitted  that  be  plowed  up  the 
land,  but  alleged  that  he  did  so  la  pursuance 
of  his  right  as  a  bona  fide  settler  upon  the 
said  land,  alleging  settlement  made  prior  to 
tbe  selectloa  by  the  state  and  continued  to 
the  date  of  tbe  answer.  He  also  admitted 
that  the  lands  were  valuable  for  grazing 


purposes,  and  that  the  breaking  up  and  plow- 
ing of  tbe  same  completely  destroyed  tbe 
grass  and  Injured  the  land  for  grazing  pur- 
poses, but  he  denied  that  he  plowed  any 
lands  except  those  embraced  within  hts  a1- 
lejred  homestead  settlement.  By  way  of  new 
matter,  appellee  further  alleged  In  his  an- 
swer that  the  state  of  New  Mexico  had  no 
Interest  in  and  to  the  lands  at  the  time  of 
the  purported  lease  to  the  appellant;  that 
appellee  was  a  prior  settler;  that  he  bad  an 
application  pending  In  the  Department  of 
the  Interior  to  enter  the  land  as  a  home- 
stead; that  the  selection  of  the  state  was 
not  filed  until  after  bis  settlement  had  been 
initiated ;  that  the  selection  had  not  been 
approved  by  the  Secretary  of  the  Interior, 
and  until  such  approval  the  state  bad  no  in- 
terest In  the  lands  subject  to  lease.  A  reply 
was  filed  by  the  appellant  denying  each  and 
every  allegation  contained  In  tbe  answer. 

Upon  final  bearing,  tbe  o'ourt  made  findings 
of  fact  and  conclusions  of  law  to  the  follow- 
ing effect :  That  tbe  appellee  had  settled  up- 
on and  was  occnpylng,  and  with  his  family 
was  residing  upon  and  occupying,  the  land  in 
guestloa  as  a  homestead  at  tbe  time  tbe 
state  of  New  Mexico  filed  Its  selection  of 
said  land  under  tbe  provisions  of  tbe  En- 
abling Act,  which  said  land  be  has  at  alt 
times  claimed  as  a  settler  and  homesteader 
since  the  date  of  said  settlement.  Hie  court 
found  that  the  appellant's  right  and  title  and 
interest  In  and  to  tbe  premises  in  question 
was  extremely  doubtful  and  uncertain,  and 
so  extremely  doubtful  and  uncertain  that  the 
court  deemed  It  insufficient  to  entitle  tbe  ap- 
pellant to  permanent  injunctive  relief,  and 
thereupon  dissolved  the  preliminary  Injunc- 
tion theretofore  Issued.  A  decree  was  enter- 
ed accordingly,  from  which  appellant  ap- 
peals. 

It  appears  in  tlie  testimony  that  the  state 
filed  its  lieu  selection  list  covering  the  lands 
in  controversy  on  the  23d  day  of  October, 
1914,  which  selection  was  allowed  by  the  lo- 
cal land  office.  On  the  following  day,  Octo- 
ber 24,  1914,  the  appellee  filed  a  homestead 
application  In  the  same  land  office  covering 
the  land  in  controversy.  This  application 
was  rejected  by  the  local  land  office  on  the 
same  day  that  the  lieu  selection  by  the  state 
wos  allowed.  Afterwards  the  appellee  filed 
a  contest  against  the  state's  selection,  which 
contest  was  undisposed  of  at  tbe  time  of  the 
bearing  before  tbe  court.  It  further  appears 
that  tbe  appellee  plowed  up  and  broke  out 
some  20  acres  of  tbe  land  InvolTed,  and 
threatened  to  continue  said  plowing  and 
breaking,  and  that  the  premises  were  valua- 
ble chlefiy  for  grazing  and  were  leased  by 
the  appellant  tor  that  purpose,  and  that  the 
plowing  of  tbe  8<^  completely  deiAiroyed  tbe 
grass  thereon  and  Irreparably  injured  it  for 
grazing  purposes. 
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[1]  1.  Tbie  proposttloii  adTanced  by  aitpel- 
lee  tbat  the  state  had  no  power  to  lease  the 
lands  in  question  until  after  the  approval  biy 
the  Secretary  of  the  Intertor  la  disposed  of 
bj  our  reoent  holding  in  the  case  of  Mekem- 
eon  T.  IDlllon  et  al.,  171  Pac.  673  (not  yet  of- 
ficially T^orted),  In  which  we  held  that,  up- 
on the  approval  by  the  local  land  t^ce  of  a 
Ilea  selection  hy  the  state,  the  state  acquired 
such  en  Interest  in  the  land  as  entitled  it  to 
lease  the  same,  and  that  the  lessee  m^tat 
maintain  an  Injunction  to  prevent  trespasses 
thereon, 

121  2.  The  court  evidently  fell  Into  error  4n 
refusing  the  Injunction  In  this  case.  It  bas- 
ed its  judgment  upon  the  fact  that  there  was 
a  contest  pending  In  tlie  land  office  touching 
the  re^ipectiTe  rights  of  the  parties,  and  that 
therefore  the  rights  of  appellant  were  too 
uncertain  to  warrant  Injunction.  But  this 
fact  furnished  no  basis  for  denying  the  re- 
lief sought.  The  state  had  secured  an  allow- 
ance of  its  selection  prior  to  the  initiation 
In  the  land  office  of  any  claim  on  the  part  of 
appellee.  Until  the  appellee  had  secured  fa- 
vorable action  by  the  Land  Department  and 
a  cancellation  of  the  selection  by  the  state, 
he  had  no  such  right  in  the  premises  as 
would  entitle  him  to  plow  up  the  land  and 
destroy  the  grasses  thereon  to  the  detriment 
of  the  appellant  lb  was  within  the  power 
and  it  was  the  dnty  of  the  court,  nnder  the 
circumstances,  to  preserve  the  estate  until 
anal  dlsposittott  of  the  rights  of  the  respec- 
tire  parties  had  been  made  by  the  Land  De- 
partment of  the  government. 

Thus  in  Olive  Land  &  Deyelopment  Co.  v. 
Olmstead  et  al.  (G.  C.)  103  Fed.  568,  the  own- 
er of  patented  land  within  a  forest  reserve, 
under  the  act  of  Congress  of  June  4,  1807, 
c.  2,  30  Stat  U,  35.  36  (U.  S.  Comp.  8t.  1016, 
K  612&^13^,  surrendered  his  land  to  the 
government  and  made  a  aelectlon  of  lieu  land 
as  provided  for  in  said  act  Subsequently 
certain  persons  made  a  placer  location  upon 
the  land  embraced  within  the  lieu  selection 
upon  the  theory  that  It  was  mineral  land, 
and  contained  petroleum  in  commercial 
quantities,  and  ^ave  out  and  proposed  that 
they  would  sink  wells  and  extract  the  petro- 
leum from  said  land.  The  owners  of  the 
lieu  selection  brought  suit  for  an  injunction 
against  the  owners  of  the  placer  location, 
and  their  suit  was  maintained  by  the  court 
upon  the  theory  that,  notwithstanding  the 
question  of  the  ultimate  title  to  the  land  was 
pending  In  the  T^nd  Department,  nevertheless 
the  plaintiff  was  entitled  to  Injunctive  relief 
to  preserve  the  estate  from  waste,  pending 
final  action  by  the  Land  Department.  Many 
eases  are  dted  and  quoted  from  the  Supreme 
Court  of  the  United  States  announcing  the 
more  modem  doctrine  that  the  mere  fact 
that  the  ultimate  title  or  right  is  in  litigatl(m 
In  no  way  militates  against  the  right  to  In- 
jnnctlTe  reUef  to  protect  the  estate  from 


waste  pending  ttie  determination  of  the 
ri^ta  of  the  parties. 

In  Nortbem  Pacific  Ry.  Co.  v.  Soderbeif 
(C.  C)  86  Fed.  49,  an  Injunction  was  granted 
to  prevait  the  mining  of  building  stone  upon 
lands  within  the  place  limits  of  the  grant  to 
the  Northern  Pacific  BaUroad,  pending  the 
determination  of  the  mineral  or  nonmlneral 
character  of  the  land  by  the  Lend  D^rt- 
ment  of  the  government  although  the  lands 
at  the  time  were  unsurveyed. 

In  Hnmblrd  v.  Avery  (C.  C.)  110  Fed.  465, 
the  Circuit  Court  for  the  District  of  ftUnne- 
sota  refused  an  Injunction  fbr  the  reason 
that  the  damage  had  already  been  done,  In 
that  the  timber  npon  the  land  had  been  al- 
ready cut  off;  but  the  court  recognizes  the 
rlgtot  and  duty  to  preserve  the  estate  by  In- 
junction pending  the  decision  of  the  rights  of 
the  parties  by  the  Land  Department  of  the 
government. 

In  Wallula  Pacific  Ry.  Co.  v.  Portland  & 
S.  Ry.  Co.  (C.  C.)  X54  Fed.  902,  there  was  a 
omtest  bet^^-een  two  railroad  companies  as 
to  a  right  of  way,  and  one  brought  a  bill  for 
Injunction  against  the  other  to  prohibit  it 
from  trespassii^  upon  the  right  of  way. 
The  relief  was  denied  In  tiiat  case  for  the  rea- 
son that  the  building  of  a  railroad  upon  the 
right  of  way  did  not  constitute  waste,  and 
there  were  no  allegations  in  the  complaint 
bringing  the  plaintiff  within  the  rule.  The 
rule,  however,  that  injunction  will  lie  to  pre- 
vent waste  pending  the  decision  of  the  right 
to  land  by  the  Land  Department  of  the  gov- 
ernment is  recognized. 

In  Cosmos  Co.  v.  Gray  Eagle  Co.,  190  U. 
e.  315,  24  Sup.  Ct.  860,  47  L.  Ed.  1064,  the 
same  principle  was  recognized,  although  in 
that  case  the  relief  was  denied,  the  court 
saying: 

"The  bill  Is  not  based  upon  any  alleged  pow- 
er of  the  court  to  prevent  the  taking  out  of 
mineral  from  the  lata],  pending  the  decision 
of  the  Land  Department  upon  the  rights  of  the 
complBiuniit,  and  the  court  has  not  been  a^ked 
by  any  averments  in  the  bill  or  any  prayer  for 
relief  to  consider  that  question." 

In  an  earlier  case  (Erhardt  v.  Boaro,  113 
U.  S.  538,  5  Sup.  Ct  566,  28  L.  Ed.  1116)  is 
to  be  found  a  statement  of  the  position  of  the 
Supreme  Court  of  the  United  States  that  the 
former  equitable  doctrine  that  a  party  should 
be  left  to  his  remedy  at  law  in  r^at^  to  the 
possession  of  real  estate  had  been  greatly 
modified  in  modern  times,  so  that  the  equita- 
ble jurisdiction  now  exists  to  prevent  waste, 
notwithstanding  the  title  to  the  premises  be 
in  litigation. 

Many  other  federal  and  state  cases  might 
be  cited,  but  the  above  would  seem  to  be  suf- 
ficient 

It  appears,  therefore,  as  has  been  here- 
tofore stated,  that  It  was  the  duty  of  the 
court  to  preserve  the  estate  in  controversy 
from  waste,  pending  a  dedaion  of  ttae  rUlbta 
of  the  respective  parties  by  the  Land  D^art- 
ment  of  tiie  government  The  state  had  ac- 
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quired  such  an  Interest  by  the  Rllowance  of 
tbe  selection,  and  tbe  appellant  under  the 
lease  by  the  state  to  him,  that  injunction  as 
prayed  In  the  complaint  was  a  proper  reme- 
dy. The  state's  entry  had  been  allowed,  and 
the  appellee's  entry  had  been  disallowed  and 
his  contest  of  the  state's  selection  was  pend- 
ing In  the  Land  Department.  The  right  to 
the  ultimate  title  to  the  land  was  in  litiga- 
tion before  that  d^artment  Pending  the 
determlnatltm  of  that  litigation,  s  court  of 
equity  should  preserve  the  estate  from  waste. 

Tbe  Judgment  of  the  court  below  will 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  award  an  Injunction 
against  the  an>eUae  as  prayed  by  the  ai^- 
lant,  with  the  provlslim,  however,  to  the  ef- 
fect that  should  tbe  Land  Department  of  the 
government  at  any  time,  svlor  to  the  clear 
listing  of  tbe  laud  to  the  state,  determine 
that  the  land  was  iiot  subject  to  such  selec- 
tion on  account  of  the  prior  settlement  and 
rights  of  the  appellee,  the  (deration  of  the 
decree  wUl  theraQwn  cease,  and  It  ia  so  or- 
dered. 


HANNA,  a  J., 
CUT. 


and  BOBEiRTfi,  J.*  om- 


STATB  V.  BALLBS.   (No.  2124.) 

(Supreme  Court  of  New  Mexico.   April  8, 
1918.) 

(Syllabus  ly  the  Court.) 

1.  Cbimiwai,  Law  «=»106  —  Vbnub  —  "DiB- 
tbict" — Statute. 

The  word  "district,"  as  used  in  section  14, 
art.  2,  state  Constitution,  is  descriptive  of  the 
territory  which  In  legal  contemplation  com- 
prises  the  visne  over  which  the  jurisdiction  of 
the  court  for  the  purpose  of  prosecutions  for 
crimes  and  misdemeanors  extends. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  District] 

2.  OaiHiNAi.  Law  <fe=>146  —  Venue  —  Objec- 
tion. 

Where  the  venue  In  a  criminal  case  is  change 
ed  at  the  instance  of  the  accused,  he  will  not  be 
heard  to  question  it^  regalarity,  after  selecting 
for  himself  tbe  place  of  trial. 
S.  Cbihikal  Law  ^1090(11)— A?feai>—Rio- 

OBD—BEMAKKr^  OF  TBIAL  COUBT. 

Alleged  remarks  of  the  trial  court  supposed 
to  have  been  made  to  the  jury  in  another  case 
will  not  be  considered  when  the  same  has  not 
been  authenticated  by  having  been  made  a  part 
of  the  record  by  bill  of  exceptions  or  otherwise. 
4.  Cbiuinax.  Law  ^1159(2)  —  TEsnxoT  — 
Beview. 

Where  there  is  substantial  evidence  to  sup- 
port the  verdict  of  a  Jury,  the  same  will  not  be 
disturbed  on  appeal. 

Appeal  from  (District  Court,  Bernalillo 
County ;  Baynolda,  Judge. 

Domingo  Bailee  was  convicted  of  burglary, 
and  he  appeals.  Affirmed. 

O.  A.  Larrazolo,  of  Las  Vegas,  and  Elfego 
Baca,  of  Socorro,  for  appellant.  O.  A.  Hatch, 
Asst.  Atty.  Gen.,  for  the  State. 


PABKEB,  J.  The  appeHant,  Domingo 
Bailee,  was  Indicted  for  burglary  in  the  dis- 
trict court  for  the  county  of  Valendla.  He 
was  found  guilty  of  that  crime  in  the  district 
court  for  the  county  of  Bernalillo,  and  has 
perfected  this  appeal. 

The  evidence  on  the  part  of  the  state  tend- 
ed to  disclose  that  the  appellant  and  two 
companions  went  to  the  home  of  B<»nnlo 
Bomero  in  the  early  evening  and  brutally  as- 
saulted him.  They  tied  him  hand  and  foot, 
placed  a  rope  around  his  neck,  choked  him, 
stuck  him  with  a  dagger,  threatened  his  life 
by  hanging  him,  and  committed  other  bmtal 
and  cruel  acts  upon  falm  and  his  wife,  for  tbe 
purpose  of  obtalnliv  possession  of  a  ctmstd- 
erable  sum  of  money  whldi  Bomero  was  sup- 
posed to  have  concealed  in  his  home.  These 
facts  were  not  disputed ;  die  appellanlf s  de- 
fense consisting  of  an  allbL 

[t]  1.  Tbe  appellant  in  the  district  court 
for  Valencia  county  filed  a  motion  for  a 
change  of  venue.  The  motion  was  supported 
by  affidavits.  Before  the  same  came  on  to 
be  heard,  the  district  attorney  of  the  Sev- 
enth Judicial  district,  Valencia  county  being 
one  of  the  counties  within  that  district,  and 
counsel  for  the  appellant  entered  into  a  writ- 
ten stipulation,  by  tbe  terms  of  which  It  was 
agreed  that  this  cause  be  tried  in  tbe  dis- 
trict court  of  tbe  Second  judicial  district, 
sitting  in  and  for  the  county  of  Bernalillo^ 
the  stipulation  reciting,  among  other  things, 
the  following: 

"  •  *  •  It  being  agreed  between  said  re- 
spective counsel  that  it  would  be  inconvenient 
and  inexpedient  to  send  said  causes  to  either  of 
the  two  remaining  counties  of  the  Seventh  judi- 
cial district,  they  have  therefore  agreed  that,  if 
the  judge  shall  consent,  which  they  respectfully 
request  him  to  do,  the  venue  in  all  of  said  causes 
may  be  changed  to  the  county  of  Bernalillo  on 
the  filing  of  this  agreement  and  the  consent  ci 
the  judge." 

Thereupon  the  venue  of  this  cause  was 
changed  from  Valencia  county,  in  the  Sev- 
enth Judidal  district,  to  Bernalillo  county.  In 
the  Second  Judicial  district  Trial  was  bad 
In  the  latter  county,  without  any  objection 
whatever  on  the  part  of  the  appellant  as  to 
the  right  of  that  court  to  hear  and  deter- 
mine tbe  case  until  after  verdict  was  return- 
ed finding  appellant  guilty.  A  motion  tn  at^ 
rest  of  Judgment  was  then  made,  wherein  It 
was  contended  that  the  court  trying  the  case 
was  without  jurisdiction,  and  that  Is  the  first 
question  presented  here.  The  appellant  con- 
tends that  the  territorial  jurisdiction  of  tbe 
several  district  courts  of  the  state  is  defined 
by  the  Constitution,  and  that  section  14  of 
article  2  of  the  state  Constitution  confers  on 
accused  persons  the  absolute  right  to  a  trial 
in  the  Jurisdiction  wherelu  the  crime  is  al- 
leged to  have  occurred.  It  Is  also  argued  by 
appellant's  counsel  that  the  fact  that  appel- 
lant consented  to  be  tried  tn  a  court  In  an- 
other district  is  Immaterial,  because  Juri^ 
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diction  cannot  be  conferred  by  consent  Ref- 
erence is  also  made  to  Bectlous  5570  and  5575, 
Code  1915,  the  first  providing,  In  effect,  that 
all  criminal  offenses  shall  be  tried  in  the 
connty  In  which  they  were  committed,  the 
second  providing  that,  where  change  of  venue 
Is  granted  npon  grounds  other  than  those  re- 
lating to  the  Judge,  the  case  shall  be  removed 
to  some  other  county  free  from  exception 
within  the  some  judicial  district. 

While  there  is  some  conflict  of  authority 
as  to  the  doctrines  we  shall  announce  under 
this  first  proposition,  an  examination  of  the 
cases  convinces  the  court  that  the  word  "dis- 
trict" in  section  14  of  article  2  of  the  state 
Constitution  does  not  mean  "judicial  dis- 
trict," but  simply  means  territory  over  which 
a  court  may  have  jurisdiction;  that  the  right 
of  a  jury  trial,  as  granted  therein,  consti- 
tutes a  Tight  or  pnvll^e  which,  in  so  far  as 
the  place  of  trial  is  concerned,  may  be  waiv- 
ed by  an  accused  person  In  a  number  of 
ways,  and  that,  when  he  goes  to  trial  In  an- 
other judicial  district,  without  objection  on 
bis  part,  he  has  waived  the  privilege,  and 
cannot  be  heard  to  say  that  the  court  trying 
him  was  without  jarisdictlon.  Thus  In  State 
T.  Miller,  15  Minn.  344  (GU.  277),  the  place  of 
trial  was  changed  -from  one  county  in  one 
district  to  a  cotinty  In  a  different  district  at 
the  request  of  t&e  state.  The  constitutional 
prorlBlon  involved  was  the  same  as  onra; 
the  word  "district"  b^ng  used.  The  conrt 
followed  State  r.  Gut,  13  Minn.  34S  (GU.  315), 
holding  that  the  Constitution  was  not  violat- 
ed by  trial  in  another  district;  "district" 
being  held  to  mean  "trial  district."  The 
most  satisfactory  case  <ni  the  subject  is  that 
of  Weyrich  t.  People,  80  111.  90.  The  court 
said: 

"It  Is  argued  on  behalf  of  plaintiff  In  error 
that  the  venue  should  have  been  changed  either 
to  Peoria,  Marshall,  Stark,'or  Pntoam  countiea, 
which  are  in  the  same  judicial  circuit  with 
Tasewell,  and  that  chanKing  to  Logan  county, 
which  is  in  a  different  judicial  ctrcuit,  was  in 
violatioQ  of  section  9,  art.  2,  of  the  Constitution, 
which  provides  that  'in  all  criminal  prosecutions 
the  accused  shall  hare  the  right  to  *  *  *  a 
speedy  public  trial  by  an  impartial  jury  of  the 
county  or  district  in  which  the  offense  is  alleged 
to  have  been  committed.'  The  objection  is,  in 
oar  opinion,  based  upon  a  misaiipreheusion  of 
the  meaning  of  the  word  'district  as  here  used. 
The  plain  object  of  this  clause  of  the  Constitu- 
tion is  to  secure  to  the  defendant  tlie  common- 
law  right  of  trial  by  a  jury  of  the  viane  or 
neighborhood  where  the  offense  is  alleged  to 
have  been  committed,  and  to  protect  him  against 
prosecution  elsewhere.  *  *  *  A  party  is  no 
more  subject  to  be  indicted  and  tried  for  the  al- 
leged commission  o£  an  offense  in  a  different 
County  in  the  same  circuit  than  in  a  county  in  a 
different  circuit.  The  creation  of  judicial  cir- 
cuits has  not  the  slightest  reference  to  the  en- 
forcement of  this  clause  of  the  Constitution,  bat 
is  solelv  for  convenience  in  providing  the  requi- 
site judicial  force  to  administer  the  law  through- 
out  the  state.  The  word  'district'  is  convertible 
with  that  of  'county,'  and  is  descriptive  of  the 
territory  which,  in  legal  contemplation,  com- 
prises the  vlsne  over  which  the  jurisdiction  of 
the  court  for  the  purpose  of  prosecution  for  the 
commistion  of  crimes  and  misdemeanors  ex- 


tends; and,  although  there  may  he  many  conn- 
tles  or  districts  in  the  same  circuit,  the  court 
in  each  is  entirely  separate  and  disconnected 
from  that  in  all  of  the  others,  and  its  jurisdic- 
tion, within  the  meaning  of  the  clause  under 
coDsideration,  is  limited  by  Its  territorial  bound- 
aries." 

In  Olive  v.  State,  11  Neb.  1,  7  N.  W.  444, 

the  court  said : 

"In  its  ordinary  meaning  the  word  'district' 
is  commonly  and  properly  used  to  designate  any 

one  of  the  various  divisions  or  subdivisions  in 
which  the  state  is  divided  for  political  or  other 
purposes,  and  may  refer  either  to  a  congression- 
al, judicial,  senatorial,  representative,  school,  or 
road  district,  depending  always  upon  the  con- 
nection in  which  it  is  used.  In  the  clause 
quoted  very  clearly  it  refers  to  neither  of  these, 
and,  although  not  synonymous  with  the  word 
'county,'  yet,  by  its  connection  with  it,  the  in- 
tention evidently  was  that  they  should  be  taken 
in  a  similar  sense,  and  as  designating  the  pre- 
cise portion  of  territory  or  division  of  the  state 
over  which  a  court,  at  any  particular  sitting, 
may  exercise  power  in  criminal  matters.  And 
such  division,  by  whatsoever  name  it  may  be 
known  Id  legislation,  is  coextensive  with  and 
practically  limited  by  this  constitutional  provi- 
sion to  that  from  which  a  jury  •  •  •  may 
legally  be  drawn.  And  this  is  in  entire  accord 
with  our  Constitutional  system  of  district  courts, 
by  which  one  is  designed  for  each,  organized 
county,  having  criminal  jurisdiction  coextensive 
therewith,  and  assisted  by  jurors  drawn  in  the 
manner  now  provided  by  law  from  Uie  whole 
body  of  the  people  thereof." 

To  the  same  effect  Is  State  t.  Knapp,  40 
Kan.  148,  IS  Pac.  728;  In  re  Nelson,  IS  S. 
D.  214, 102  N.  W.  885,  887;  SUte  v.  Stewart, 
60  Wis.  S87.  19  N.  W.  429,  60  Am.  Rep.  388, 
2&L 

We  agree  with  those  courts  holding  that 
the  word  "district"  cannot  be  considered  as 
superfluous,  and  that,  being  used  in  conjunc- 
tion with  the  word  "county,"  It  means  trial 
district  In  this  state  trial  districts  of  our 
district  courts  embrace  the  territory  within 
a  county  only,  and  uutll  a  different  division 
is  made  the  clause  In  question  only  means 
that  the  accused  shall  be  tried  by  a  Jury  of 
the  county  wherein  the  offense  is  alleged  to 
have  been  committed,  and  does  not  mean 
that  an  accused  has  any  particular  right  to 
a  trial  by  a  jury  from  the  judicial  district 
wherein  the  crime  was  committed.  Conse- 
quently the  appellant  was  not  vested  with 
any  right  other  than  that  of  being  tried  by  a 
Jury  from  the  county  wherein  the  offense 
was  alleged  to  have  been  committed,  and,  a 
fair  and  Impartial  jury  not  being  procurable 
there,  so  far  as  the  Constitution  is  concern- 
ed, he  might  be  tried  In  some  other  county 
free  from  exception. 

'[2]  2.  This  would  dispose  of  appellant's 
contention  were  It  not  for  the  fact  that  sec- 
tion 5575,  Code  1915,  provides  that,  where 
change  of  venue  Is  granted  upon  grounds 
other  than  those  relating  to  the  judge,  the 
cause  shall  be  removed  to  some  county  free 
from  exception  within  the  same  judicial 
district ;  whenever  the  change  la  granted 
upon  any  ground  relating  to  the  Judge,  the 
case  shall  be  removed  to  the  next  nearest 
district  or  some  county  thereof.  The  record 
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In  the  case  at  bar  Indicate*  that  the  change 
of  renue  was  granted  upon  the  grounds  that 
a  fair  trial  could  not  be  had  on  accotmt  of 
the  prejudice  of  the  Inhabitants  of  the 
county^  and  for  the  conTenience  of  all  con- 
cerned^ Because  the  diange  was  not  made 
on  account  of  any  dlsquallflcatlon  of  the 
judge  of  the  Seventh  judicial  district,  the 
cause  should  have  been  removed  under  the 
statute  to  some  county  In  that  district,  rath- 
er than  to  a  county  in  a  different  district 
But  appellant  Is  In  no  position  to  urge  that 
matter  with  success  here;  he  having  pre- 
vailed upon  the  trial  court  to  take  the  ac- 
tion, and  havlnjr  made  no  objection  thereto 
until  after  verdict.  In  LIghtfoot  v.  Com- 
monwealth, 80  Ky.  516,  it  was  held  that 
after  a  party  accused  of  crime  had  selected 
his  place  of  trial  he  could  not  be  heard  to 
complain,  even  thcHigh  the  place  of  trial 
was  In  a  county  not  specified  by  statute. 
The  court  said; 

"By  the  statute  the  change  of  venue  sbatl  be 
to  some  adjacent  county,  if  objections  are  not 
taken  and  sustained  to  all  the  adjoining  coun- 
ties; and,  if  80,  the  rhange  to  be  made  to  the 
nearest  county  to  which  there  is  no  valid  ob- 
jection. While  the  defense  miKht  object  to  the 
removal  of  the  cause  in.  any  other  manner  than 
that  provided  by  the  statute,  we  perceive  no  ob- 
jection to  the  jurisdiction  of  the  court  to  try  the 
case  in  a  county  selected  by  the  defense,  and 
to  which  the  attorney  for  the  commonwealth 
consents.  This  class  of  cases  is  embraced  with- 
in the  jurisdiction  of  the  circuit  court.  The 
judge  of  the  district,  upon  bearing  the  objections 
pro  and  con,  •  •  •  can  determine,  from  all 
the  proof  before  him,  to  which  of  the  adjacent 
oonnties  the  case  is  to  be  sent,  and  whether  the 
objections  to  these  counties,  if  made,  are  suffi- 
cient to  send  it  to  some  other  adjacent  county, 
and  surely,  when  the  accused  desires  to  he  tried 
in  a  particular  county  in  the  district,  and  no  ob- 
jection is  made  by  the  attorney  for  the  state, 
there  can  be  no  question  made  as  to  the  jurisdic- 
tion. The  affidavits  showing  the  necessity  for  a 
change  of  venue  are  not  jurisdictional  facts,  and 
where  a  change  of  venue  is  granted,  and  the 
accused  submits  himself  to  the  jurisdiction  of 
the  court  to  which  it  is  sent,  that  is,  goes  into 
a  trial  without  any  objection,  in  cither  the  court 
in  which  the  indictment  was  found  or  the  court 
to  which  the  venue  was  changed,  it  is  too  late, 
after  verdict,  to  raise  the  question  for  the  first 
time.  •  *  *  Consent  cannot  give  jurisdic- 
tion ;  but  the  purpose  of  the  statute  being  to  se- 
cure  an  impartial  trial,  and  authorizing  a  re- 
moval of  the  cause  by  tbe  accused  from  the  vic- 
inage, the  spirit,  if  not  the  letter,  of  tbe  statute 
will  sustain  a  verdict  of  guilty  or  of  an  acquit- 
tal, where  the  accused  selects  the  county  in 
which  he  is  to  he  tried,  elthougb  it  may  not  be 
in  a  county  adjacent  to  tliat  in  which  the  of- 
fense was  committed." 


In  Territory  v.  Taylor,  11  N.  M.  588,  686^ 
71  Pac  489,  491,  the  court  said: 

"It  oomes  with  poor  grace  from  the  one  who 
secured  tbe  cbanj^  of  venue  to  now  assert  that 
the  court  to  which  the  change  was  granted  at 
his  request  had  no  power  to  try  the  case.  The 
district  courts  both  of  Chaves  and  Eddy  coun- 
ties are  courts  of  general  jurisdiction;  they  are 
in  the  ssme  judicial  district,  and  are  presided 
over  by  the  same  judge ;  besides,  independent  of 
the  statute  allowing  a  change  of  venue,  it  is  the 
rule  that  one  'who  has  applied  for  and  obtained 
a  diange  of  venue  cannot  question  tbe  r^ularity 
of  tbe  proceedings.'  4  Enc.  P.  &  P.  489.^' 

To  the  same  general  effect  are  Oborn  v. 
State,  143  Wis.  249,  126  N.  W.  737,  741.  31 
U  R.  A.  (N.  S.)  966 ;  State  v.  Pancoast,  5  N. 
D.  516,  67  N.  W.  1052.  1054,  35  L.  R.  A.  518 ; 
Hourlgan  v.  Commonwealth,  94  Ky.  520,  23 
S.  W.  355.  A  ease  to  the  contrary,  which 
practically  stands  alone  on  the  subject,  is 
Taylor  v.  State  (Tex.)  197  S.  W.  196. 

[3]  3.  Attached  to  the  motion  for  a  new 
trial  appears  a  statement  supposed  to  have 
been  made  by  the  district  judge  to  the  jury 
in  the  trial  of  the  case  of  State  v.  John  O. 
Peck,  and  appellant  contends  that  tbe  state- 
ment reproached  the  12  jurors  in  that  case  for 
their  failure  to  find  Peck  guilty  of  the  crime 
for  which  he  was  then  being  tried,  and  that 
such  statement  must  have  had  its  effect  up- 
on  the  minds  of  the  jury  in  this  case.  The 
statMnent  Is  In  no  manner  authenticated  as 
the  record  In  thia  case;  tt  la  simply  con- 
tained in  appellant's  motion  for  a  new  trial. 
We  have  no  way  of  ascertaining  whether 
It  fs  true  or  not  It  should  liare  been  set- 
tled as  a  part  of  the  bills  of  exceptions. 
Nor  is  it  shown  tlut  any  of  the  Jurors  who 
sat  in  the  case  at  bar  were  In  the  court- 
room or  had  even  been  Impaneled  when  the 
remarks  were  supposed  to  have  been  deliv- 
ered by  the  court,  or  that  they  ever  had  any 
knowledge  thereot  Under  such  circum- 
stances we  shall  not  further  consider  the 
assignment 

[4]  4,  The  last  assignment  constitutes 
an  attack  upcm  the  sufficiency  of  the  evi- 
dence. There  Is  an  abundance  of  substan- 
tial evidence  to  suport  tbe  verdict,  and  con- 
sequently tbe  same  will  not  be  disturbed  on 
appeal. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  will  be  affirmed;  and  tt  Is  so 
ordered. 

HANNA,  0.  3.,  and  BOBEUTS,  3.,  concur. 
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STATE  T.  MOSS.    (No.  2142.) 
(Supreme  Court  of  New  Mexico.  April  8, 1918.) 

(Bj/BaTHu      the  Court.) 

1.  Cbiminal  Law  ®=3814^— Instbuctio:tb— 
">ruTUAr,  Combat," 

Mutual  oombnt  is  one  into  which  the  parties 
enter  willingly,  and  an  instruction  on  mutual 
rambat  is  projierly  refused  where  the  eviflonw* 
does  not  warrant  the  same.  (Quoting  Words 
and  Phrases,  Mutual  Combat.') 

2.  Homicide  €=s>840(4)  —  Keview—Habuiass 
Ebbob, 

A  verdict  of  guilty  of  murder  in  the  second 
degree  will  not  be  set  aside  because  the  court 
erroneously  instructed  the  jury  on  the  subject 
of  involuntary  manslauRhter. 

3.  Criminal  Law  <s=»554,  811(6)— Evioe:«ce— 
Weight — iNSTRUCTiosa. 

The  jury  in  a  criminal  case  is  not  bound  to 
beliere  the  evidence  of  a  defendant,  and  may 

firopcrly  take  the  fact  that  he  is  the  defendant 
nto  conaiderntioo,  and  give  his  evidence  such 
wi-isbt  as,  under  all  the  circtmistances.  it  may 
think  him  entitled  to.  and  an  instruction  that 
does  no  more  than  call  the  attention  of  the  Jury 
to  this  rule  is  not  erroneous. 

4.  Homicide  ^:e200—In8TBUCTioxB— Deadly 
Weapon  8. 

It  is  not  error  for  the  court  to  deftne  a  dead- 
ly weapon  in  the  terms  of  the  statute. 
6.  Criminal  Law  fSss-TSSOl— Inbtboctioss— 
Cbedibilttv  of  Witxfsser. 

Instruction  given  by  the  court,  as  to  credi- 
bility of  witnesses,  approved. 

6.  Cbuikal  Law  «=»Tt)0— Instbcctions-^s- 
UARKS  OF  Counsel. 

It  is  proper  for  the  court  to  instruct  the 
jury  that  the  remarks  of  counsel  are  not  to  be 
r^rded  as  evidence,  and  that  their  verdict  must 
be  founded  solely  upon  the  evidence  and  the 
law  a.<i  given  it  by  the  court 

7.  Homicide  €=>11(;{1)  —  Abming  fob  Self- 
Defenbe— Anticipation  of  Attack. 

The  court  properly  refused  to  instruct  the 
jury  that,  if  a  person  lus  reason  to  expect  an 
unlawful  attac)^,  he  baa  a  legal  right  to  arm 
himself  to  resist  such  attack. 

Amwel  from  District  Court,  CbaTes  Coun- 
ty: RicliardsoD,  Judge. 

George  B.  Moss  was  convicted  of  murder 
in  tbe  second  degree,  and  he  appeals.  Af- 
firmed. 

O.  O.  Askren,  of  Roswell.  and  A.  W.  Hock- 
enbuU,  of  Clovis,  for  appellant.  H.  L.  Pat- 
ton.  Atty.  Gen^  and  C.  A.  Hatch,  Asgt  Atty. 
Gen.,  tor  the  State. 

ROBERTS,  J.  On  change  of  venue  from 
Curry  county  appellant  was  tried  and  found 
guilty  of  murder  In  the  second  degree  by  a 
Jury  In  the  district  court  of  Chaves  county, 
From  the  judgment  imposing  sentence  he  ap- 
peals. 

[1]  The  first  ground  upon  which  he  relies 
for  a  reversal  in  this  court  is  alleged  error 
In  the  refusal  by  the  trial  court  to  give  his  re- 
quested instructions  numbered  6  and  7  on  the 
subject  of  mutual  combat.  There  was  no 
error  in  refusing  to  give  the  requested  In- 
structions, because  they  were  not  Justified  by 
the  evidence.  "A  mntnel  combat  is  one  Into 
which  the  parties  enter  willingly"  (ToL  5 


Words  and  I^rases,  p.  4648) ;  or  "Is  the  ma- 
tual  intent  to  flght"  (Tate  t.  State,  46  Ga. 
148). 

The  evidence  In  this  case  on  the  part  of  the 
state  shows  an  unprovoked  and  malldooB  ns* 
Rault  upon  the  deceased  by  appellant;  that 
he  was  attacked  and  stabbed  In  the  side  by 
appellant  while  he  was  tending  over  a  barrel, 
rolling  it  into  the  saloon.  On  the  pnrt  of  the 
appellant  his  testimony  was  to  the  effect 
that  as  he  started  to  enter  the  saloon  the  de- 
ceased was  standing  inside  the  door  and 
struck  him  a  violent  blow  on  the  head  with 
his  flat,  felling  him  to  the  floor:  that  de- 
ceased thereupon  ponnced  upon  falm  and  be- 
gan beating  him,  and  told  him  that  he  In- 
tended to  cut  his  heart  out,  or  words  to  that 
effect;  whereupou  appellant  succeeded  in 
getting  bis  kulfe  out  of  his  pocket  and 
stabbed  the  deceased.  Thus  it  will  be  seen 
that  there  was  no  evidence  of  mutual  com- 
bat, and  the  Instructions  were  properly  re- 
fused. 

[2]  Appellant  complains  of  the  court's 
charge  relative  to  Involuntary  manslaughter, 
and  says  there  was  no  evidence  whatstiever 
to  support  such  instruction.  Appellant's 
counsel  admit  that  they  are  familiar  with 
the  general  rule  that  It  is  not  error  to  charge 
upon  a  lower  degree  of  homicide  than  the 
one  upon  which  the  appellant  Is  convicted. 
In  avoidance  of  this  general  rule,  appellant 
contends  that  the  Instruction  as  to  Involun- 
tary manslaughter  depreciated  from  that  of 
voluntary  manslaughter,  and  the  jury  was 
confused  thereby  to  the  prejudice  of  the  ap- 
pellant. They  do  not  point  out  how  this  In- 
struction could  have  depreciated  that  of  vol- 
untary manslaughter,  and  we  are  unable  to 
see  how  It  could  have  been  misleading  to  the 
Jury.  Under  the  Instructions  given  regard- 
lug  voluntary  manslaughter,  the  jury  could 
have  found  the  defendant  guilty  in  this  de- 
gree of  homicide  had  it  deemed  the  facts 
warranted  it.  It  la  well  settled  that  In- 
structions favorable  to  the  amised  are  nev- 
er ground  for  reversal  of  a  verdict  for  con- 
viction; hence  one  who  has  been  convicted  of 
a  superior  grade  of  culptible  homicide  can 
have  no  benefit  from  the  fact  that  the 
court  gave  the  jury  a  charge  lu  respect  to,  an 
inferior  grade.  A  verdict  of  guilty  of  tnurder 
In  the  second  degree  will  not  be  set  aside  be- 
cause the  trial  court  erroneously  instructed 
the  jury  on  the  subject  of  Involuntary  man- 
slaughter. 13  R.  C.  L.  (Homicide)  2.^8.  For 
this  reason  appellaot  cannot  complain  of  the 
instruction. 

The  sixteenth  Instruction  given  by  the 

court  was  as  follows: 

"You  are  instructed  that  the  defendant  is  a 
competent  witness  in  his  own  behalf,  and  when 
he  offered  himself  as  a  witness  in  tliis  case  he 
became  as  any  other  witness,  and  faia  credibili- 
ty la  to  be  tested  by  and  subject  to  the  same 
tests  as  are  applied  to  any  other  witness.  In 
determining  the  degree  of  credibility  that  should 
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be  clTen  to  the  testimony  of  the  defendaot,  the 
jury  have  a  right  to  take  into  consideration 
the  fact  that  he  is  interested  in  the  resolt  of 
the  prosecntion,  as  well  as  his  demeanor  and 
conduct  on  the  witness  stand,  and  you  may 
take  into  consideration  all  the  facts  and  cir- 
cumstances proved  in  the  case  tending  to  cor- 
roborate or  contradict  the  testimony  given  by 
the  defendant" 

[3]  Appellant  says  that  fhf s  Instrnction  was 
prejudicial  In  that  it  singled  him  out  and 
called  the  Jury's  special  attentlm  to  his  In- 
terest in  the  case.  The  jury  In  a  criminal 
case  Is  not  bound  to  believe  the  evidence  of  a 
defendant,  and  may  properly  take  tbe  feet 
that  he  Is  the  defendant  into  consideration, 
and  give  his  evidence  such  weight  as,  under 
all  the  drcumstances,  it  may  think  him  enti- 
tled to,  and  an  instruction  that  does  no  more 
than  call  the  attention  of  the  iury  to  this 
rule  Is  not  erroneous.  Doyle  v.  People,  147 
111.  3»4,  35  N.  a  372 ;  Lemen  v.  People,  133 
HI.  App.  295.  An  instruction  similar  to  the 
one  In  question  was  upheld  by  the  territorial 
Supreme  Court  In  the  case  of  Territory  v. 
Taylor.  11  N.  M.  588,  71  Pac.  489,  and  is  stip- 
portpd  by  the  cases  of  Territory  v.  Gonzales, 
11  N.  M.  301,  68  Pac.  925;  Faulkner  v.  Ter- 
ritory, 6  N.  M.  464.  30  Pac.  905 ;  and  Terri- 
tory V.  Romlne,  2  N.  M.  114.  Appended  to 
the  case  of  State  v.  Bartlett,  50  Or.  440,  93 
Pac.  243,  19  U  E.  A.  (N.  S.)  802,  126  Am.  St. 
Rep.  751,  win  be  found  an  Interesting  note  on 
this  question.  The  great  weight  of  authority 
upholds  the  giving  of  such  an  instruction. 
We  see  no  reascm  for  departing  from  the  well- 
established  rule  in  this  Jurlsdlctlcm,  and 
therefore  bold  that  the  instrnction  in  quea- 
tion  was  proper. 

[4]  Complaint  Is  made  of  the  action  of  the 
court  In  giving  Instruction  numbered  25,  In 
which  the  court  defined  a  deadly  weapon  In 
the  terms  of  the  statute.  In  the  case  of 
State  V.  Dickens,  165  Pac.  850,  a  similar 
question  was  presented,  and  we  held  that  It 
was  not  error  for  the  court  in  Instructing  the 
jury  to  define  a  deadly  weapon  In  the  terms 
of  the  statute.  We  see  no  reason  for  depart- 
ing from  the  rule  there  announced. 

[51  The  court's  Instruction  numbered  29 
was  as  follows: 

"You  are  instructed  that  it  Is  for  yoq  to  de- 
termine what  part  of  the  evidence  is. true  and 
what  part  of  it,  If  any,  is  false.  In  case  you 
find  a  conflict  In  the  evidence  to  such  an  extent 
that  you  cannot  believe  it  all,  you  should  believe 
such  evidence  as  you  are  satisfied  is  true,  and 
reject  such  as  you  believe  to  be  false.  If  you 
believe  that  any  witness  in  this  caae  haa  testi- 
fied knowingly  and  willfully  falsely  as  to  any 
material  matter  in  issue  in  this  case,  you  have 
a  rii;ht  to  disregard  all  or  any  portion  of  the 
tefitimony  of  such  witness,  unless  you  further 
believe  the  testimony  of  such  witness  to  be  cor- 
roborated by  other  credible  evidence  In  the  case 
which  you  believe  to  be  true." 

Appellant  says  that  the  giving  of  this  In- 
struction was  error  In  that  it  was  an  errwe- 
ous  statement  of  the  law  as  to  the  weight  and 
credit  of  the  evidence  In  the  case  to  be  giv^ 
by  the  Jury,  and  was  an  erroneous  statement 


of  the  law  as  to  the  extent  the  Jury  should 
believe  the  evidence;  that  It  Invaded  the 
province  of  the  jury,  In  that  it  was  a  com- 
ment to  the  Jury  on  the  weight  of  the  credi- 
bility of  a  witness.  In  this:  that  the  Jury 
was  told  in  the  last  paragraph  of  said  In- 
struction that,  even  though  It  might  believe 
a  witness  in  the  case  had  testified  knowlof^ly 
and  willfully  falsely  as  to  any  material  mat- 
ter in  issue  in  the  case,  It  had  a  right  to  dis- 
regard all  or  any  portion  of  the  testimony  of 
such  witness  unless  It  further  believed  the 
testimony  of  such  witness  was  corroborated 
by  other  credible  evidence  in  the  (^se  which 
it  believed  to  be  true;  A  careful  reading  of 
the  above  instruction  will  show  that  the 
court  simply  told  the  Jury,  if  It  believed  a 
witness  had  testified  falsely  to  any  material 
issue,  it  could  disregard  all  or  any  portion  of 
his  testimony  unless  It  further  believed  such 
testimony  was  corroborated  by  credible  evi- 
dence, which  it  believed  to  be  true.  In  other 
words,  the  Jury  was  told  If  it  believed  a  wit- 
ness had  testified  falsely  to  some  material 
fact,  yet  If  other  parts  of  bis  testimony  Is 
corroborated  by  evidence  it  believed  to  be 
true,  it  need  not,  because  of  his  false  testi- 
mony in  the  one  Instance,  disbelieve  the  rest 
of  his  testimony.  The  court  did  not  Instruct 
the  Jury  in  any  sense,  nor  did  It  tell  it  to  be- 
lieve false  testimony.  This  form  of  Instrnc- 
tion has  been  approved  by  the  various  courts. 
In  the  case  of  Territory  t.  Garcia,  12  N.  M. 
87,  75  Pac.  34,  the  following  instruction  was 
approved  by  the  territorial  court: 

"The  conrt  Instrncts  you  that  you  are  the  sola 
judfces  of  the  weight  or  the  evidence  and  of  the 
credibility  of  the  witnesses;  and,  if  you  believe 
from  the  evidence  that  any  witness  has  willfully 
sworn  falaely  as  to  any  material  fact  in  this 
case,  you  may,  unless  the  same  is  corroborated 
by  other  credible  evidence,  or  facts  and  drcum- 
stances in  evidence,  disref^ard  the  whole  or  any 
part  of  the  testimony  of  such  witness ;  and  in 
passing  on  the  credibility  of  any  witness,  or  the 
weight  to  be  given  to  his  testimony,  you  may 
consider  his  manner  and  conduct  upon  the 
stand,  his  means  of  knowledge,  the  relationship 
of  the  parties,  if  any.  and  the  interest  that  he 
may  have  in  the  result  of  the  case." 

In  the  case  of  State  v.  Goff,  71  Or.  352,  142  " 
Pac.  564,  the  question  was  fully  discussed 
and  the  giving  of  a  similar  ln.<«tructton  ap- 
proved.   We  see  no  error  in  the  giving  ot 
this  instruction. 

[II  The  next  point  relied  upon  Is  that  the 
court  was  in  error  in  jtlvlng  Instruction  num- 
bered 13,  reading  as  follows: 

"The  arguments  of  counsel  are  not  evidence  in 
the  case,  and  you  are  to  depend  for  the  evidence 
upon  your  own  memories  and  not  upon  state- 
ments of  counsel.  Nor  are  their  stotements  of 
the  law  to  be  taken  as  correct  if  in  conflict  with 
that  given  you  by  the  court.  In  deciding  this 
case  you  should  not  consider  as  evidence  the 
statements  of  counsel  made  in  your  presence 
nor  the  testimony  which  may  have  been  ruled 
out  or  withdrawn  from  your  consideration  by 
the  court,  nor  should  you  conjecture  what  would 
have  been  the  annwers  to  qnestlons  which  the 
court  may  have  ruled  could  not  be  answered." 
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A  slmUar  Instrnctlon  was  approved  by  the 
fcnrltorlal  Snpreme  Court  In  the  case  of 
Miera  t.  Territory,  13  N.  W.  192,  81  Fac  686. 
It  Is  proper  for  the  court  to  Instruct  the  jury 
that  the  remarks  of  counsel  are  not  to  be  re- 
garded as  evidence,  and  that  Its  verdict  must 
be  founded  solely  on  the  evidence}  and  the 
law  as  given  by  the  court. 

[7]  It  Is  next  urged  that  the  court  erred  In 
refusing  to  give  requested  Instruction  num- 
bered 10,  to  the  effect  that,  if  a  person  has 
reason  to  expect  an  unlawful  attach,  he  has 
a  legal  right  to  arm  himself  to  resist  such 
attack.  This  instruction  was  properly  re- 
fused, as  it  does  not  state  the  law  correctly. 
One  does  not  have  the  right  to  arm  himself 
with  a  deadly  weapon  for  the  purpose  of  re- 
sisting an  attack,  unless  he  has  Jnst  grounds 
to  believe  that  the  anticipated  attack  will  be 
of  snch  a  character  as  to  endanger  life. 

Appellant  lastly  urges  that  because  the 
court  refused  to  give  his  requested  instruc- 
tion numbered  8,  to  the  effect  that  the  burden 
of  proof  never  shifted,  he  was  thereby  re- 
quired to  prove  excuse  or  Justification,  and 
the  burden  of  proof  shifted.  Several  au- 
thorities are  cited  to  the  effect  that  the  bur- 
den of  proof  Is  upon  the  state  to  establish 
the  guilt  of  the  defendant  beyond  a  reason- 
able doubt  There  Is  no  question  but  that 
the  state  Is  required  to  prove  the  defendant 
guilty  beyond  a  reasonable  doubt.  But  we 
have  carefully  examined  the  court's  lostrac- 
tions,  and  fail  to  find  a  single  one  which  In- 
dicated in  the  slightest  degree  that  the  bur- 
den was  placed  upon  the  defendant.  Para- 
graph 4  of  the  court's  general  charge  Is  as 
follows: 

*'If  you  believe  that  each  and  all  of  the  ma- 
terial allegations  of  the  tDdictment,  as  just  out- 
Hoed  to  you.  have  been  established  by  the  evi- 
dence to  yotir  satisfaction  and  beyond  a  rea- 
sonable doubt,  then  you  should  find  the  defend- 
ant Ruilty  as  charged  in  the  indictment. 

"If,  on  the  other  hand,  you  have  a  reasonable 
doubt  as  to  the  truth  of  any  one  or  all  tbe  ma- 
terial allegations  of  the  indicUnent,  as  just  out- 
lined to  you,  then  and  in  that  case  you  will  find 
the  defendant  not  guilty." 

Paragraph  nunibered  14  of  the  court's  gen- 
eral charge  Is  as  follows: 

"The  law  presumes  that  any  person  charged 
with  a  crime  is  innocent  until  his  guilt  is  estab- 
lished by  the  evidence  beyond  a  reasonable 
doubt ;  to  the  benefit  of  tbis  presumption  the 
deft'tidant  is  entitled  to  and  it  stands  as  bia 
suSicient  protection  until  it  has  been  removed 
by  facts  establishing  his  guilt  beyond  a  reason- 
able doubt" 

In  numerous  places  throughout  the  charge 
the  term  of  "reasonable  doubt"  la  used.  Par- 
agraph number  24  of  the  general  charge  giv- 
en the  jury  ta  that  you  cannot  find  the  de- 
fendant guilty  unless  from  all  tbe  evidence 
you  believe  him  guilty  beyond  a  reasonable 
doubt.  We  see  nothing  in  the  charge  any- 
where to  jtistify  the  statement  that  defend- 
ant was  required  to  prove  excuse  or  Justifica- 
tion.   His  purported  defense,  that  of  self- 


defense,  was  fully  and  correctly  explained  to 
tbe  Jury.  Taking  the  charge  as  a  whole.  It 
cannot  be  said  that  there  is  anything  which 
led  the  Jury  to  believe  that  it  could  convict 
on  any  evidence  less  than  was  suflSdent  to 
establish  the  defmdanf  s  guUt  in  their  minds 
beyond  a  reasonable  doubt.  In  view  of  the 
court's  g«iwBl  charge  and  the  instructions  re- 
ferred to,  we  conclude  the  requested  instruc- 
tion was  fully  covered  by  the  court's  charge, 
and  defendant  bad  the  benefit  of  everything 
that  he  requested  In  such  instruction.  We 
therefore  think  the  court  committed  no  error 
in  refusing  this  Instruction. 

For  the  reasons  stated,  the  Judgment  mnst 
be  affirmed,  and  it  is  so  ordered. 

HANNA,  O.  X,  and  PARKER,  J.,  ooncnr. 


HOPKINS  et  ui.  v.  ORAIB  et  ux. 
(No!  14383.) 

(Supreme  Court  of  Washington.    April  28, 

1918.) 

1.  Pabtnbbship  ^=3327 (6)— Action  FOB  Shabb 

OF  PaOFITS— PXEASINO  AND  PBOOF— YABI- 
ANCB. 

It  was  not  a  fatal  variance  that  in  an  action 
by  a  partner  for  a  share  of  tbe  profits  of  a 
business  tiie  complaint  alleged  a  partnership  in 
the  entire  boslDesa  and  a  partnership  in  only 
a  part  was  proved. 

2.  Pabtnebship  <3i=»79— Action  fob  Share  of 
Profits— Allowance  of  Intebbst. 

In  an  action  by  a  partner  for  a  share  ol 
profits,  a  partner  should  not  be  allowed  interest 
OD  the  amount  of  capital  -he  invested  in  tbb 
business,  where  Interest  <hi  withdrawals  woald 
completely  offset  the  latsrest  which  would  oth- 
erwise be  due. 

3.  Reference  »a»M— Bepomv-Tsahbcmbibo 

Evidence. 

Where  evidence  Is  voluminous  and  it  would 
cost  a  large  sum  to  transcribe  it,  a  referee  is 
not  required  to  do  so  by  Rem.  Code  1915,  §  375, 
providing  the  referee  shall  file  with  his  report 
the  evidence  received,  and  a  statement  by  a 
referee  in  such  a  case  that  evidence  of  the  chief 
witnesses  could  be  found  In  the  "reports,  state- 
ments, schedules,  reconciliation  sheets,  etc.," 
and  that  he  fairly  stated  the  testimony  of  other 
witnesses,  was  suiBcieot  under  the  statute. 

4.  Apfbai.  and  Ebbob  ^=9036(1)— Record  — 
Review— Compensation  of  Witnesses. 

It  will  be  assumed  on  appeal,  in  absence  of 
anything  in  the  record  to  the  contrary,  that 
witnesses  who  appeared  or  were  examined  on 
the  trial  before  a  referee  were  entitled  to  com- 
pensation. 

Department  2.  Appeal  from  Superior 
Court  King  County ;  J.  T.  Ronald,  Judge. 

Action  by  Eugene  L.  Hopkins  and  wife 
against  John  L.  Craib  and  wife.  From  .a 
Judgment  for  plalntifls,  defendants  appeal. 
Affirmed. 

Byers  &  Byers,  of  Seattle,  for  appellants. 
Morris  &  Shipley  and  £.  P.  Dole,  all  of  Se- 
attle, tor  respondents. 

MOUNT,  J.  This  action  was  brought  to 
recover  from  the  defendants  one-half  of  the 
accrued  profits  In  a  partnership  business 
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alleged  to  have  existed  between  the  plaintiff 
E.  L.  Hopkins  and  the  defendant  John  I* 
Graib,  from  April  1.  1905,  until  November  1, 
1912.  The  defendants  answered  the  com- 
plaint,  denying  any  partnership  lelatltHi. 
TtilB  Issne  waa  tried  to  the  lower  court,  and 
upon  such  trial  the  court  found  that  a  part- 
nership existed  between  those  dates  between 
the  parties,  In  a  hay<  business  which  was 
conducted  by  the  partnership,  but  that  the 
partnership  did  not  Include  other  brandies 
of  the  business  conducted  In  the  name  of 
the  def^dant  John  L.  Oralb.  The  court 
th^upcm  ordered  a  reference  for  an  ac- 
counting between  the  parties.  A  referee 
was  appointed  to  take  the  testimony  and 
make  findings  and  conclusions  thereon  and 
r^ort  the  same  to  the  court  Thereafter 
the  referee  beard  the  evidence  for  a  period 
of  20  days.  The  evidence  was  taken  down 
In  shorthand  by  a  stenographer.  After  con- 
sidering all  the  evident  and  ntimerous  ex- 
hibits, the  referee  concluded  that  there  was 
n  final  balance  in  fiivor  of  the  plalntlfb  In 
the  sum  of  97,806.87,  up<m  which  tbey  wero 
entitled  to  interest,  from  November  1,  1012, 
at  the  rate  of  6  per  cent,  per  annum.  The 
refei-ee  filed  a  lengthy  report,  stating  the 
substance  of  the  evidence,  but  ttie  shorthand 
notes  of  the  reporter  were  not  transcribed, 
and  were  not  filed  with  the  referee's  report 
The  referee  stated  as  follows: 

"The  bearing  in  this  accountinE  took  at  least 
20  daya  in  the  actual  taking  of  testimony.  The 
evidence  is  very  volnminous.  To  make  a  tran- 
script of  the  evidence  would  coat  a  large  sum  of 
money,  and  I  do  not  consider  the  same  neces- 
sary, for  the  reason  that  tue  testimony  of  the 
chief  witnesses,  Hopkins,  Butler,  and  Coburn 
for  the  plaiotifF,  and  Graib,  Johnstone  and  And- 
erson for  the  defendant  is  shown  on  numerous 
reports,  statements,  qchedulei^  reconciliation 
sheets,  etc.,  introduced  as  evidence.  Said  pa- 
pers have  been  tied  up  in  two  bundles,  and  each 
marked  'Special  Accounting  Data'  and  deposited 
with  the  clerk  of  Hie  courttogetber  with  the 
other  exhibits  In  the  case.  These  papers  make 
explicit  reference  to  the  original  books  and  rec- 
ords introduced  as  exhibits  in  the  bearing  be- 
fore me.  I  bave  endeavored  in  my  findings  to 
HMy  state  the  testimony  of  the  other  witnesses 
who  testified.  I  believe  that  the  conrt  can  In- 
telligently review  my  findings  from  an  examina- 
tion of  this  data  and  the  exhibits  without  a 
transcript  of  the  evidence.  I  feel  that  neither 
party  should  be  put  to  this  expense." 

Upon  the  filing  of  the  report  of  the  ref- 
eree, exceptions  were  takm  tSiereto  by  t3io 
defmdants,  A  motion  was  made,  by  the 
plainUfls,  for  a  confirmation  of  the  report. 
Vpon  a  hearing  of  these  nceptlons  and  the 
motion,  the  court  confirmed  the  report  of 
the  referee  and  entered  a  Judgment  accord- 
ingly. The  defendants  bave  ai^tealed  from 
that  judgment 

[1]  They  aigu^  first,  that  there  Is  a  vari- 
ance between  the  pleodli^  and  the  proof,  by 
reason  of  tbe  fact  ttiat  the  complaint  alleged 
a  partnenAitp  In  the  eatXn  bo^Ms.  while 
the  conrt  found  that  tbe  partnership  con- 
sisted only  in  the  hay  business,  wbldi  was  a 
part  oolr  of  the  whole  busbkeas.  Appellants 


argue  that  a  partnership  Is  a  contract  which 
necessarily  Involves  a  meeting  of  the  minds 
ot  the  parties,  and  that,  since  there  waa  no 
meeting  of  the  minds  of  the  parties  upon 
tbe  whole  business  conducted,  there  was  a 
fatal  variance  betwe^  the  pleading  and  the 
proof.  We  think  there  Is  no  merit  In  this 
contention.  The  mere  fact  that  the  respond- 
ents alleged  a  partnership  In  the  whole  busi- 
ness did  not  prevent  them  from  proving,  or 
the  court  from  finding,  that  tbe  partnership 
consisted  in  a  part  of  tbe  business  tmly.  We 
think  it  cannot  reasonably  be  said  that  re^ 
spondents  failed  In  the  proof  because  they 
failed  to  establish  the  exact  allegation  of 
the  complaint 

[2]  In  the  order  of  reference  the  court  di- 
rected the  referee  to  find  the  capital  invested 
and  used  continuously  In  the  business  of 
the  partnersblE^  and  to  allow  Interest  there- 
on if  the  same  was  famished  by  the  appel- 
lants. The  referee  found  that  $10,000  was 
furnished  by  the  appellants  and  used  con- 
tinuously In  the  business,  but  also  found 
that  the  appeUants  had  withdrawn  large 
sums  of  mon^  from  the  partnership  busi- 
ness, and  that  Hie  Interest  on  the  withdraw- 
als would  completely  offset  tbe  interest 
which  would  otherwise  be  due  them  on  the 
¥10,000  capital.  Tbe  appellants  argue  that 
they  are  entitled  to  Interest  upon  tiila  910,- 
000,  but  we  think  it  Is  apparent  that  if  the^' 
withdrew  large  sums  of  money  from  the 
partnership  funds — as  the  referee  found— 
and  tbe  Interest  on  these  vrithdrswals  would 
offset  the  Interest  on  tbe  invested  capital,  in 
justice  and  equity  tbey  should  not  be  allow- 
ed Interest  on  the  $10,000  of  capitaL 

The  appellants  argne  that  the  court  erred 
In  allowing  a  large  number  of  Items  which 
are  referred  to  In  the  briefs.  We  have 
carefully  read  the  report  of  the  referee 
with  reference  to  these,  and  we  are  satis- 
fled  that  the  referee  found  correctly  upon 
all  these  Items.  It  would  be  useless  to  ex- 
tend this  oplnI(Hi  by  referring  to  each  one  of 
them  separately. 

[31  The  appellants  next  complain  that  the 
court  erred  in  refusing  to  require  the  ref- 
eree to  have  transcribed  and  to  file  all  the 
evidence  taken  before  him  because  the  or- 
der of  reference  and  the  statute  (section  375, 
Hera.  Code)  provide  that  the  referee  shall 
file  with  his  report  tbe  evidence  received  up- 
on the  trial.  Appellants  argue  that,  because 
the  statute  so  provides,  it  Is  mandatory  up- 
on the  court  to  require  the  referee  to  have 
the  reporter's  notes  transcribed  and  to  file 
all  the  evidence  received  upon  the  trial.  Aa 
shown  by  the  report  ot  the  referee  in  the  par- 
agtapb  heieinb^ore  quoted,  the  evidence 
was  very  votumlnons,  and  to  make  a  tran- 
script thereof  would  cost  a  large  sum  of 
money,  ^nimie  is  no  showing  in  the  record 
that  the  ai^ellants  offered  to  advance  tbe 
mon^  necessary  to  obtain  a  transcript  of 
the  evldaice,  and  we  are  of  the  (pinion  that 
this  proTlsloa  of  tbe  statute  la  mandatory 
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only  In  cases  where  the  means  are  proTided 
by  a  complaining  party  to  transcribe  short- 
hand notes  taken  as  In  this  case ;  and  that, 
where  there  was  no  showing  to  the  effect 
that  the  party  complaining  bad  paid  or  of- 
fered to  pay  the  costs  of  making  such  tran- 
sciipt.  It  was  not  obligatory  upon  the  court 
to  order  the  referee  to  have  the  notes  tran- 
scribed and  filed  In  the  case.  Furthermore, 
we  think  the  statemrat  of  the  rrferee,  to  the 
effect  that  the  evidence  of  the  chief  witnesses 
could  be  found  la  the  "reports,  statements, 
schedules,  reconciliation  sheets,  etc.,"  and 
that  he  fairly  stated  the  testimony  of  the 
other  witnesses,  was  sufficient  under  the 
statute.  We  are  of  the  opinion,  therefore, 
that  It  was  not  error  for  the  court  to  refuse 
to  require  the  shorthand  notes  to  be  tran- 
scribed and  filed  In  the  case. 

143  It  Is  next  argued  that  the  court  erred  In 
not  striking  certain  Items  from  the  cost  bill. 
It  Is  contended  that  It  was  the  duty  of  the 
witnesses  to  report  their  attendance  at  the 
close  of  each  day's  session,  and  that,  since 
tbls  was  not  done,  certain  witnesses  were 
not  entitled  to  witness  fees.  We  find  noth- 
ing In  the  record  to  Indicate  that  the  wit- 
nesses did  not  report  their  attendance  on 
each  day.  It  will  be  assumed,  In  the  ab- 
sence of  a  record  to  the  contrary,  that  the 
witnesses  who  appeared,  or  were  examined, 
npn  the  trial  before  the  referee  were  enti- 
tled to  compensation  as  witnesses.  We  have 
examined  the  record  quite  carefully  and  are 
satisfied  that  the  trial  before  the  referee 
was  fairly  conducted,  and  that  he  exercised 
more  than  ordinary  care  In  considering  the 
evidence  of  the  witnesses  and  In  preparing 
and  filing  his  report,  and  that  the  trial  court 
properly  confirmed  the  same. 

We  find  nothing  In  the  record  to  Justify 
a  reversal.  The  judgment  Is  therefore  af- 
firmed. 

ELTjIS,  C.  J.,  and  HOLOOMB,  J.,  c<Hicnr. 


SIEOU^Y  T.  KELLET  et  ax. 
Appeal  of  NAKATA. 
(No.  14301.) 

(Sopreme  Court  of  Washington.    April  10, 
^  1918.) 

1.  Appeai.  and  Error  «=»5ft4(3)— Rtatetjent 
OF  Facts— Time  fob  Filing— Extension- 
Ex  Parte  Application. 

An  order,  extending  the  time  for  filing  the 
Rtatement  of  facts,  obtained  on  ex  parte  appli- 
cation, ia  void. 

2.  Appeal  and  Error  €3=>rifl4f;i)— Statement 
OP  Facts— Time  fob  Filing- "Notice"  of 
Application  for  Extension— Estoppel. 

Affidavit  of  one  of  appellant's  attorneys 
that,  shortly  before  procurinj?  order  of  exten- 
sion of  timo  'for  filinp  fitatement  of  facts,  he 
orally  advised  respondents'  attorney  that  the 
extension  would  be  applied  for,  and  that  re- 
^Kmdenta'  attorney  assured  affiant  he  would 
Interpose  no  objection,  sets  out  no  (acts  meetinR 
the  requirement  of  notice  nndpr  Rem.  Code 
lfll5.  S  393,  or  estopping  respondents  from  as- 


sertins  their  right  to  sacb  notice,  since  the  stat- 
utory requirement  of  "notice"  means  written 
notice. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Notice.] 

3.  Appeal  aro  Error  ^564(3)— Txmk  fAb 
FiLiNO  Statxmckt  or  Facts— Application 
FOB  Extension— SxlFUUTioN  Not  to  Con- 
test. 

Oral  stipulation  between  the  attorneys  Hiat 
appellant's  application  for  extension  of  time 
for  filing  statement  of  facts  would  not  be  con- 
tested was  not  legally  binding  on  respondents. 

4.  Judgment  ^=>584  —  Payment  —  Suit  on 
Stat  Bond— Dismissal  with  Pbe-tcdice. 

Where  suit  af^ainst  a  defendant  and  a  surety 
company  on  bond  iciven  to  stay  execution  of  a 
judgment  was  dismissed  with  prejudice,  though 
the  surety  was  released  from  aft  further  liability 
to  pay  the  judgment,  defendant,  whose  liabil- 
ity for  the  judgment  was  not  traceable  to  the 
bond,  but  existed  anterior  to  and  independently 
of  it,  was  not  released,  the  judgment  not  hav- 
ing been  fully  paid,  and  bein^  only  collaterally 
involved,  thougn,  had  the  smt  been  snccessful, 
the  measure  of  recovery  would  have  been  the 
full  amount  of  the  judgment,  in  accordance  with 
the  covenant  of  the  bond,  and  though  a  pay- 
ment in  full  of  such  a  judgment  on  the  bond 
would  have  operated  as  a  satisfaction  of  the 
judgment  execution  of  which  the  bond  was  given 
to  stay,  and  the  moHt  that  defendant  can  claim 
is  that  the  money  paid  for  the  discharge  of  the 
bond  should  be  credited  on  the  judgment. 

5.  Judgment  «s3>6T5(1)  —  Binding  Fqbcb  — 
Pbivt  to  Ditioation. 

A  defendant  who  was  a  privy  though  not 
a  formal  party  to  the  whole  of  a  course -of 
litigation  is  bound  by  the  decree  in  one  of  the 
suits  adjudging  that  certain  property  was  the 
separate  property  of  another  defoidant,  a  mar- 
ried woman. 

DepartmOit  2.  Appeal  from  Superior 
Court.  King  Gonnty;  Kenneth  Mackintosh, 
Judge. 

Action  by  E.  E.  Slegley  against  H.  6.  Kel- 
ley  and  Anita  Ford  Kelley,  his  wife,  and  T. 
Nakata,  wherein  defendants  Kelley  and  Na- 
kata  filed  cross-complaints  ^Inst  one  an- 
other. From  decree  for  defendants  Kelley, 
defendant  Nakata  appeals.  Cause  remand- 
ed, with  directions  to  modify  the  decree  In 
accordance  with  the  opinion. 

Robert  D.  Hamlin  and  Walter  A.  Keene, 
both  of  Seattle,  for  appellant  R.  B.  Brown, 
of  Seattle,  for  respondents. 

EDI/IS,  C.  J.  The  plaintiff  in  this  action 
is  not  concerned  In  this  appeal.  The  validity 
of  his  claim  against  the  real  estate  in  ques- 
tion Is  not  denied  by  any  of  the  defendants. 
The  contest  In  the  court  below  was  waged 
between  defendants  Kelley  and  wife  on  the 
one  hand,  and  defendant  Nakata  on  the  oth- 
er, upon  issues  raised  by  their  respective 
cross-complaints  seeking  to  quiet  title  as 
against  each  other  and  their  respective  an- 
swers to  such  cross-complaints.  Nakata 
claimed  title  throngh  a  sberifTs  deed  made  to 
him  as  purchaser  at  sherKTs  sale  under  an 
execution  Issued  upon  a  judgment  rendered 
in  the  superior  court  for  King  county  and 
affirmed  by  this  court  In  the  case  of  Sakal 
V.  Keeley,  66  Wash.  172,  119  Pac.  190.  The 
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Kelleys  claimed  tbat  the  real  estate  1q  ques- 
tion was  the  separate  property  of  Mrs.  Eel- 
ley  and  had  been  so  adjudged  in  another  ac- 
tion to  which  Nakata  was  privy,  hence  was 
not  subject  to  sale  on  execution  under  the 
Sakat  Jud^ent  against  her  husband.  They 
fnrtlier  claimed  that  In  any  event  the  Sakai 
Judgment  had  been  paid  and  should  be  satis- 
fied of  record.  The  trial  court  held  with  de- 
fendants Kelley  on  both  of  these  contentions 
and  entered  a  decree  quieting  the  title  in 
Mrs.  Kelley,  directing  that  the  Sakai  Judg- 
ment be  satisfied  of  record,  and  declaring  tbe 
execution  sale  and  sheriff's  deed  thereunder 
null  and  void.  Defendant  Nakata  prosecutes 
this  appeal 

Respondents  move  to  strike  the  statement 
of  facts,  on  the  ground  that  it  was  not  filed 
within  the  time  limited  by  law,  and  ask  that 
the  decree  be  affirmed.  The  findings  of  fact 
and  conclusions  of  law  were  signed  and  filed 
and  the  decree  was  entered  on  February  2S, 
1917.  On  March  29,  1917,  appellant  procur- 
ed, on  ex  parte  application,  an  order  extend- 
ing the  time  for  filing  the  statement  of  facts 
for  a  jwrlod  of  30  days  from  and  after  March 
."iO,  1917.  Appellant's  proposed  statement  of 
facts  was  filed  on  April  5,  1917.  On  Septem- 
ber 24,  1917,  appellant  filed  In  the  trial  court, 
and  brings  here  by  supplemental  transcript, 
ari  affidavit  of  one  of  his  attorneys  to  the 
effect  that,  shortly  before  procuring  the  or- 
der of  extension,  be  orally  advised  respond- 
ents' attorney  that  the  extension  would  be 
an>Ued  for,  and  that  respondents'  attorney 
then  assured  the  affiant  that  he  would  in- 
terpose no  objection  to  such  application.  It 
Is  conceded  that  no  formal  notice  of  tbe  ap- 
plication for  extension  as  rminlred  by  Rem. 
Code,  I  3QSt,  was  given.  That  a  copy  of  the 
order  was  subseqtiently  served  we  regard  as 
Immaterial. 

[1]  We  have  repeatedly  held  that  an  oiv 
der  extending  the  time  for  filing  the  state- 
ment of  facta  obtained  on  ex  parte  applica- 
tion Is  void.  MIchaelson  t.  Overmcyer,  77 
Wash.  110,  187  Pac.  332;  Austin  v.  Petrovlt- 
sky.  82  Wash.  343.  144  Pac.  26. 

[2,  3]  Unless,  therefore,  the  fticts  set  out 
In  tbe  affidavit  above  mentioned  meet  the 
statutory  requirement  of  notice,  or  estop  re- 
spondents from  asserting  their  right  to  such 
notice,  the  statement  of  facts  must  be  strick- 
en. We  are  clear  that  they  do  neither  of 
these  things.  The  statutory  requirement  of 
notice  means  written  notice.  It  cannot  be 
assumed  that  the  Legislature  Intended  that 
the  evidence  of  this  Jurisdictional  step  to 
the  procurement  of  the  extension  might  rest 
in  parol  often  to  be  determined  on  confilct- 
ing  testimony.  That  no  estoppel  arises  fol- 
lows as  a  corollary.  The  most  that  can  be 
said  for  the  facts  set  out  In  the  afildavlt  is 
that  they  tend  to  establish  an  oral  stipulation 
that  the  application  would  not  be  contested. 
As  such  It  would  legally  bind  no  one.  Humes 
V.  HlUmao,  38  Wash.  107»  80  Pac.  UOl.  In 


any  event,  It  cannot  be  construed  as  a  waiver 
of  the  statutory  notice.  To  so  hold  would  he 
to  make  tbe  whole  question  of  notice  and 
waiver  of  notice  rest  in  the  uncertain  mem- 
ories of  the  parties  or  of  their  attorneys  as 
to  what  was  said  and  what  was  intended  In 
every  case.  It  would  lead  to  needless  un- 
certainty, endless  confusion,  and  exasperat- 
ing controversies.  As  said  In  Humes  r.  Hill- 
man,  supra,  "There  must  be  a  record  here 
upon  which  the  codrt  can  net."  The  state- 
ment of  facta  must  be  stricken,  and  it  is  so 
ordered. 

But  an  affirmance  of  the  decree  does  not 
necessarily  follow.  The  question  remains: 
Do  the  findings  of  fact  sustain  the  decre«? 
The  findings  are  extremely  complicated  and 
voluminous.  We  shall  attempt  no  more  than 
the  following  outline:  On  February  26,  1910, 
a  Judgment  was  entered  by  default  against 
H.  G.  Kelley  In  the  case  of  Sakai  v.  Keeley. 
An  execution  was  issued  thereon  and  levied 
upon  lots  11  and  12  In  block  14.  Hlllman  City, 
division  6,  the  land  here  involved.  Kelley 
brought  an  action  against  Sakai  and  the 
sheriff  to  restrain  tbe  sale  and  to  vacate  the 
Judgment.  Nakata  intervened  in  that  action, 
claimln;;  to  own  the  Sakai  Judgment  ns  as- 
signee of  Sakai,  and  contested  the  action  to 
vacate  in-  the  trial  court  and  on  Kelley's  ap* 
peal  to  Uils  court.  Kelley,  In  ordw  to  stay 
the  execution,  filed  In  the  action  to  vacate  a 
stay  bond  with  National  Surety  Company  as 
surety  conditioned  that  he  as  principal  and 
tbe  Surely  Company  aa  surety  would  pay 
the  Salcai  Judgment  if  Kelley  failed  to  have 
It  set  aside.  Kelley  failed  in  his  action  to 
vacate  whidi  was  dismissed  with  $20  costs 
to  defendants  therein.  Th&t  Judgment  was 
on  appeal  affirmed  by  this  court.  See  Kelley 
T.  Sakai  et  at,  72  Wash.  364,  130  Pac.  503. 

While  the  action  to  vacate  was  pending  in 
the  Supreme  Court,  an  execution  was  Issued, 
without  notice  or  knowledge  on  Kelley's  part, 
on  tbe  Judgment  for  $20  costs,  and'levy  was 
made  upon  the  real  estate  here  Involved 
which  was  thereafter  sold  by  the  sheriff  to 
one  Hall  for  and  on  behalf  of  Hamlin  and 
Meier,  then  attorneys  for  Nakata.  Hall  and 
wife  on  June  20,  1914,  assigned  the  certificate 
of  sale  to  Robert  D.  Hamlin,  who  in  due  time 
procured  a  sheriff's  deed  conveying  to  hira 
the  land  here  in  question.  Hamlin  then 
brouffbt  an  action  in  the  superior  court  of 
King  county  to  quiet  title  against  Kelley  and 
wife.  They  defended  on  the  ground  that 
tbe  lots  In  question  were  the  separate  prop- 
erty of  Mrs.  Kelley,  and  the  court  after  a 
hearing  on  the  evidence  so  found  and  enter- 
ed a  decree  quieting  the  title  In  Mrs.  Kelley 
as  her  separate  property,  directing,  how- 
ever, that  Kelley  pay  to  Hamlin  the  $20  and 
costs  amounting  in  all  to  $54.20,  which  sum 
was  paid  by  Kelley  and  accepted  by  Hamlin. 
That  decree  was  never  appealed  from  and 
Is  still  In  full  force  and  effect 

Thereafter '  Nakata  brought  an  «ctl(Ha  ia 
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the  supoior  court  of  King  oonnty  against  H. 
O.  K^er  and  National  Surety  Company  on 
tbe  bond  given  In  Kelley'8  action  to  vacate 
the  Sakal  Judgment,  wblch  bond  was  condi- 
tioned to  pay  that  Judgment  In  case  at  bis 
fiiUure  to  vacate  It,  and  demanded  Judgmrait 
for  the  full  amount  of  the  Sakal  Judgment 
and  costs.  Issue  was  Joined,  and  the  court, 
aftCT  hearing  the  evidence,  found  against 
Kakata.  and  on  May  5,  1914,  dismissed  the 
action  with  costs  against  Nokata.  Nakata 
mve  notice  of  aiveal  from  the  order  of  dls- 
mlssaL  but  thereafter  the  parties  through 
their  respective  attorneys  stipulated  that  the 
Judgment  of  May  6,  1014,  be  set  aside  and 
that  the  action  on  the  bond  be  dismissed 
**wlth  prejudice  and  without  costs  to  Mther 
party,  |1S0  being  paid  as  full  satisfaction 
herein."  Thereupon  the  defendants  In  tiiat 
action  paid  to  Nakata  through  Hamlin  and 
Meier,  his  attom^s,  the  sum  of  $lf!0,  and 
the  Judgment  of  dlsmlraal  and  for  costs  was 
set  aidde.  and  the  cause  was  dismissed  "with 
prejudice,  and  without  costs  to  either  party." 

Hie  trial  court  specifically  found  that 
from  the  time  Nakata  intervened  In  Kelley's 
aftion  to  vacate  the  Sakal  Judgment,  up  to 
January  10,  1915,  Nakata  "was  represented 
In  all  bed  and  determined  between  himself 
and  the  defendants  H.  G.  Kelley  and  Anita 
Ford  Keiley ,  his  wife,  by  Hamlin  and  Meier 
and  ever  since  said  time  by  the  said  Robert 
D.  Hamlin,  who  was  or  claimed  to  repre- 
sent him  in  the  said  several  causes." 

After  the  filing  of  the  stipulation  and  en- 
try of  tbe  order  of  dismissal  above  men- 
tioned, Nakata  through  his  attorneys  caused 
to  be  issued  on  the  Sakal  Judgment  an  exe- 
cution, and  caused  tbe  sheriff  of  King  coun- 
ty  to  levy  upon  tbe  lots  here  involved  and  to 
sell  the  same  on  October  10,  1914,  at  which 
sale  Nakata  was  purchaser  and  received  a 
sheriff's  certiacate  of  purchase.  On  May  15, 
1916,  that  sale  was  confirmed  by  the  court, 
and  the  sheriff  executed  to  Nakata  a  sher- 
iff's deed  of  the  lots,  which  deed  constitutes 
Nakata's  only  claim  of  title  thereto. 

As  matters  of  law,  tbe  court  concluded 
that,  at  the  time  of  the  Issuance  of  the  last- 
mentioned  execution,  the  Sakal  Judgment 
had  been  fully  paid ;  that  the  execution  was 
wrcmgfully  issued ;  that  tha  Sakal  Judgment 
should  be  satisfied  of  reewd ;  Uiat  tbe  sher^ 
UTs  sale  and  deed  are  null  and  void  and 
the  Kelleys  are  entitled  to  have  the  same 
canceled,  vacated,  and  set  aalde:  that  Anita 
Fotd  Kelley  Is  entitled  to  a  decree  quieting 
title  in  her  as  ligalnst  Nakata  aid  an  per^ 
■ana  claiming  thron^^  or  nndar  him;  and 
that  the  KeUeys  are  entitled  to  their  costs. 
Decree  wit  accordingly. 

[4]  Appdluit,  Nakata,  contends  that  the 
court's  concluaimi  that  the  Sakal  Judgment 
bad  been  fully  paid  is  erroneous.  This  con- 
tention must  be  sustained.  That  conclusion 
was  evidently  based  upon  the  order  dlsnriss- 
Ing  with  prejudice  the  suit  against  Kelley 


I and  the  National  Surety  Company  upon  the 
stay  bond.  That  suit,  however,  was  a  suit 
upon  the  bond  and  upon  Its  covenants.  The 
Sakal  Judgment  was  only  collaterally  Involv-^ 
ed.  True,  had  that  suit  been  successful  the* 
measure  of  Nakata's  recovery  would  have 
been  the  full  amount  of  the  Sakal  Judgment 
Such  was  the  covenant  of  tbe  bond.  True, 
also,  a  payment  in  full  of  such  a  Judgment 
on  the  bond  would  have  operated  as  a  satis- 
faction of  tbe  Sakal  Judgment  But  no  such 
Judgment  was  rendered  or  paid.  The  stipu- 
lation for  dismissal  and  the  order  entered 
thereon  mean  nothing  more  than  a  dismissal 
with  prejudice  of  the  suit  on  the  bond.  This, 
of  course  released  the  surety  from  all  fur- 
ther liability  to  pay  the  Sakal  Judgment 
simply  because  it  was  a  mere  surety.  But  It 
did  not  release  Kelley.  He  was  not  a  sure- 
ty. His  liability  for  that  Judgment  was  not 
baceable  to  the  bond,  but  existed  antece- 
dently to  and  Independently  of  the  bond. 
Touching  that  liability,  both  the  stipulation 
and  the  order  of  dismissal  were  silent  Ibe 
validity  of  the  Sakal  Judgment  as  against 
Kelley  was  not  In  Issue  in  that  suit  The 
very  terms  of  the  bond  precluded  that  is- 
sue. The  most  therefore  that  Kelley  can 
claim  Is  that  the  $150  paid  for  the  dlsdiarge 
of  the  bond  should  be  credited  upon  tbe  Sa- 
kal Judgment 

[S]  Aroellant  next  contends  that  the  court 
erred  In  his  condu^n  that  the  lots  here  in- 
volved were  the  separate  property  of  re- 
spondent Anita  -Ford  Kelley.  This  conclu- 
sion evidently  rests  upon  the  finding  detail- 
ing the  BherUTs  sale  to-  Hall  on  behalf  of 
Hamlin  and  Meier  under  the  execution  on 
the  Judgmait  for  costs  in  the  action  of  Kel- 
ley V.  Sakal  to  vacate  tbe  Sakal  Jodgment 
in  which  suit  Nakata  had  Intervened  and 
was  the  real  cmtestlng  defendant,  and  on 
the  finding  that  Hamlin's  title,  referable  to 
the  sherlfTs  deed  based  on  that  sale,  was 
defeated  in  his  suit  against  the  Kelleys,  and 
that  the  title  of  Qie  lots  In  question  was  by 
decree  quieted  in  Anita  Ford  Kdl^  as  her 
separate  property.  Appellant  insists  that 
the  evidence  shows  that  he  had  no  knowledge 
of  this  suit  ^t  It  was  not  prosecuted  In 
his  Interest  but  solely  in  the  Interest  of 
Hamlin  and  to  collect  cwts  advanced  for  ap- 
pellant, and  that  as  to  appellant  tt  was  res 
Inter  alios  acta.  But  the  evidence  is  not  be- 
fore us,  and  the  trial  Judge  found  none  of 
these  things.  On  the  contrary,  he  found  In 
substance  that  In  all  of  this  llUgatlon  subse- 
quent to  ai^llant's  intervention  In  the  ac- 
tion of  Kelley  v.  Sakal,  Hamlin  was  acting 
as  attoniey  for  ai^llant.  Moreover,  since 
the  title  claimed  by  Hamlin  in  bis  suit 
against  the  Kelleys  was  based  upon  the  Judg- 
ment for  costs  in  appellant's  ftivor  rendered 
in  Kelley's  suit  to  vacate.  It  can  hardly  be 
conceived  that,  had  Hamlin's  suit  to  quiet 
title  been  successful,  he  would  not  have  ad- 
mittedly held  title  to  the  lots  in  trust  for 
appellant,  auhject  ooly  to  whatenr  was  due 
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him  frora  appellant  for  costs  and  fees.  But 
the  court  did  not  even  find  that  there  was 
anj*  sum  due  from  appelhint  to  HamUn.  The 
findings  of  the  trial  court  are  capable  of  no 
other  constrnctlcm  than  that  appellant  was 
a  privy,  tuough  not  a  formal  party,  to  all  of 
this  litigation.  As  such  he  Is  bound  by  the 
decree  in  the  case  of  Hamlin  t.  Kelley  et 
ux.,  adjudging  that  the  property  in  question 
n-as  the  separate  property  of  Anita  Ford 
Kelley. 

We  conclude  that  tiie  Salcal  Judgment  re- 
mains ua8atlsfl(>d  except  In  the  snm  of  $150^ 
which  should  be  nedtted  thereon;  that  the 
executltm  was  not  wrongfully  Issned,  but 
/  that  It  was  wrongfully  levied  upon  the  sepa- 
rate property  of  Anita  Ford  Kelley;  and 
that  In  other  respects  tlie  trial  court's  con- 
clusions and  decree  are  supported  by  the 
findings. 

The  cause  is  remanded,  with  direction  to 
modify  the  decree  in  accordance  with  this 
opinion. 

MOUNT,  CHADWICK,  and  HOIXIOMB, 
JJ.,  concur. 


In  re  JO^TES'  ESTATE. 

(Supreme  Court  of  Washington.   April  IS, 
181&) 

1.  Wills  «!=>302(l>—"AiT«aTATiON"— Suffi- 
ciency OF  Evidence. 

Evidence  held  insufficient  to  show  ezeciitioa 
of  a  will,  within  Laws  1917,  o.  156,  S  25,  re- 
quiring a  will  to  l>e  attested  by  "two"  or  more 
competeDt  witnesaee  '  subscribing  their  nam^is 
"in  tlie  presence  of  the  testator '  by  bin  direc 
tion,  or  request;  such  law  being  practically 
identical  with  the  prior  law  (Rem?  Code  1915, 
§  1320).  "Attestation"  is  the  act  of  witoessinij 
ao  instromeDt  in  writing  at  the  request  of  the 
party  making  the  same  and  subscribing  it  as  a 
witness. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  'First  and  Second  Series,  Attes- 
tation.] 

2.  Wills  «=s>119— ATTKSXArPiON. 

A  witness  must  sign  animo  attestandi. 

3.  Wills  €=»123(5)— Attestation. 

The  act  of  signiufg  by  a  subscribing  witness 
must  be  within  the  scope  of  testators  vision 
from  his  actual  position. 

Department  1.  Appeal  from  Superior 
Court.  King  County;   Kenneth  Mackintosh, 

Judge. 

In  the  matter  of  the  settlement  of  the  es- 
tate of  M.  F.  Jones,  deceased.  From  an  order 
of  the  superior  court,  rejecting  the  probate 
of  a  wrItlDg  purporting  to  be  the  Inst  wUL 
and  testament  of  deceased,  Charles  W. 
Brooks  and  another  appeal.  Affirmed. 

H.  E.  Foster,  of  Seattle,  for  appellants. 
Knrr  St  Gregory  and  H.  G.  Sutton,  all  of  Se- 
attle, for  respondent 

ELLIS,  C.  J.  Appeal  from  an  order  re- 
jecting probate  <fC  a  writing  purporting  to  be 
the  last  will  and  testament  of  M.  F.  Jones, 


deceased.  At  the  time  of  his  deatb,  October 
8,  1017,  decedent  was  a  resident  of  King 
county,  where  he  died.  He  left  a  widow  Isa- 
bella Jones,  but  no  children.  The  widow, 
producing  a  paper  purporting  to  be  a  copy  of 
his  will,  was  by  the  court  appointed  spec^l 
administratrix  pending  search  for  the  origi- 
nal. On  October  16,  1817.  upon  the  petition 
of  Charles  W.  Brooks  and  Marion  Johnson, 
alleging  that  they  were  named  in'  the  will  as 
executors,  the  court  ordered  that  citation  is- 
sue, commanding  Isabella  Jones  to  produce 
the  will  In  court  on  October  18, 1917,  submit 
to  examination,  and  show  cause  why  it 
should  not  be  admitted  to  probate.  At  the 
time  stated  she  produced  a  writing,  dated 
December  13,  1915,  purporting  to  be  the  last 
win  and  testament  of  decedent  and  a  full 
hearing  was  had  as  to  Its  execution. 

Mrs.  Jean  Demar  Snyder,  whose  name  ap- 
peared as  that  of  a  witness,  testified  in  sub- 
stance that  at  some  time  In  the  fall  or  win- 
ter of  1915  Mr.  Jones  called  at  her  home,  pro- 
duced the  paper,  told  her  It  was  his  will,  and 
aslied  her  to  sign  It  which  she  did ;  that  no 
one  Pise  was  present  at  the  time;  that  Mr. 
Jones  did  not  sign  the  Instrument  In  her 
presence:  that  she  did  not  know  his  signa- 
ture, and  could  not  say  that  It  was  on  the 
p&per  when  she  signed  It.  A  Mrs.  Bassett. 
wife  of  William  N.  Bassett,  whose  name  ap- 
pears as  that  of  the  other  attesting  witness, 
testified  that  Mr.  Jones  came  to  the  back 
door  of  the  Bassett  home  and  asked  for  Mr. 
Bassett;  that  she  told  him  Mr.  Bassett  was 
not  at  home,  and  he  said,  "I  have  a  paper 
here  to  sign:"  that  she  asked  him  to  wait 
for  her  husband's  return,  and  he  said.  "No, 
I  don't  think  I  will  wait;  you  sign  it  for  Mr. 
Bassett  in  ^Is  name;"  that  she  Invited  htm 
Into  the  house  but  he  declined,  remaining 
on  the  back  porch  while  she  passed  through 
the  kitchen  Into  the  dining  room  where  she 
signed  the  paper  as  follows:  "Mr.  Wm.  N. 
Bassett."  She  further  testified  that  Mr. 
Jones  did  not  and  could  not  see  her  sign  the 
paper,  because  he  was  on  the  beck  porch  and 
the  door  between  the  kitchen  and  dining 
room  was  closed;  that  she  did  not  know 
whether  the  name  ^ther  of  Mr.  Jones  or  of 
Mrs.  Snyder  was  on  the  paper  at  the  time, 
as  it  "was  not  opmed  mi";  that  she  did  not 
know  what  the  paper  was  until  she  returned 
it  to  Mr.  Jones,  when  he  told  her  It  Was  his 
.will.  She  further  stated  that  she  did  not 
know  his  signature,  and  that  be  never  asked 
her  to  sign  the  paper  as  an  attesting  wltn^s. 
There  was  no  one  else  present  when  she  sign- 
ed her  husband's  name.  William  N.  Bassett, 
when  shown  the  paper  at  the  hearing,  testi- 
fied that  he  had  never  seen  It  before;  that, 
though  his  name  appeared  upon  it.  he  did 
not  sign  it ;  that  Mr.  Jones  never  requested 
him  to  act  as  a  witness  to  his  will ;  and  that 
he  (Bassett)  knew  nothing  about  the  matter, 
except  what  his  wife  told  him  one  evening 
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oo  bis  retnnilng  home.  There  was  other 
evidence  touching  the  mental  capacity  of  the 
^cedoit,  hot  we  deem  it  Immaterial. 

This  la  not  an  action  to  contest  a  wilL 
It  is  in  substance  an  application  tor  probata 
presenting  only  the  questions  of  execution 
and  attestation.  The  trial  court,  being  of 
the  opinion  that  the  instrument  was  not  so 
attested  as  to  entitle  It  to  probate  as  a  will, 
entered  the  order  complained  of.  The  peti- 
tioners, Brooks  and  Johnson,  prosecute  this 
appeal. 

[1]  The  existing  statute  governing  the  ex- 
ecution of  wills  was  in. force  at  the  date  of 
the  death  of  M.  F.  Jones.  It  is  section  25, 
chapter  156,  of  the  Laws  of  1917.  So  far  as 
here  material  it  reads: 

"Every  will  shall  b«  in  writing  signed  by  the 
testator  or  the  testatrix,  or  by  some  otber  per- 
son nnder  his  or  her  direction  in  his  or  her 
presence,  and  shall  be  attested  by  two  or  more 
-competent  witnesses,  subscribing  tlieir  names 
to  the  will  in  the  presence  of  the  testator  by 
Am  direction  or  request." 

It  is  In  every  material  particular  Identical 
with  the  prior  law  (Rem.  Code,  g  1320) ;  the 
only  change  being  the  addition  of  the  words 
which  we  have  Italicized.  The  change  is  Im- 
material. Both  require  attestation  by  the 
witnesses,  and  "attestation"  Is  "the  act  of 
witnessing  an  instrument  in  writing,  at  the 
request  of  the  party  making  the  same,  and 
subscribing  It  as  a  witness."  Bouvler's  Law 
Dictionary,  Rawle's  3d  Revision;  Black's 
Law  Dictionary  (2d  Ed.).  Attestation  Is  not 
.a  mere  form.  It  has  a  vital  object.  That 
object  Is  to  certify  that  the  will  was  ac- 
knowledged in  the  presence  of  the  witness 
and  that  the  signature  was  genuine.  Eeely 
V.  Uoore,  196  U.  8.  38,  25  Sup.  Ct  169.  49 
X.  Ed.  376. 

[2]  It  reqnlres  no  more  than  an  adverslon 
to  the  facts  to  show  that  neither  of  the  pur- 
IMrted  witnesses  attested  the  Instrument  here 
]nv<dved  in  the  manner  required  by  the  stat- 
ute. Though  Mrs.  Snyder  signed  In  the  pres- 
-ence  of  the  decedent  and  at  his  request,  she 
did  not  see  him  sign  it;  he  did  not  acknowl- 
edge his  signature  to  her;  she  did  not  know 
his  rignature;  she  could  even  not  say  that 
taU  name  was  on  the  paper  when  she  sign- 
ed IL  William  N.  Bassett,  the  only  other 
person  whose  name  appears  as  that  of  a 
witness,  did  not  sign  the  instrument,  was 
never  requested  to  sign  it,  and  had  never 
•even  seen  It  prior  to  the  hearing.  Mrs.  Bas- 
sett did  not  sign  as  a  witness,  did  not  intend 
to  sign  as  a  witness,  and  was  never  even  re- 
quested to  sign  as  a  witness.  She  was  re- 
•qoested  to  sign  *^or  Mr.  Bassett  In  bis 
name."  Tbere  are  authorities  which  bold 
that  a  witness,  intending  te  sign  as  such, 
may  subscribe  In  any  way  Intended  to  identi- 
fy lilmself  as  a  witness.  In  re  Walkw's 
Estate,  110  CaL-887.  42  Pac.  815,  30  L.  IL  A. 
460,  62  Am.  St  Rep.  104;  30  Am.  &  Eng. 
Encyc  Law  ^  Ed.)  601.  But  the  anthori- 


I  ties  are  uniform  that  the  witness  must  sign 
anlmo  attestandL  Keely  v.  Moore,  supra; 
Burton  v.  Brown  (Miss.)  25  South.  61;  Peake 
V.  Jenkins,  80  Va.  293;  Boone  v.  Lewis,  103 
N.  C.  40,  9  S.  E.  644,  14  Am.  St  Rep.  783; 
Moale  V.  Cutting,  59  Md.  510. 

[3]  Moreover,  respondent  contends,  and  we 
think  soundly,  that  Mrs.  Bassett  never  sign- 
ed even  her  husband's  name  In  the  presence 
of  the  testator  within  the  meaning  of  the 
statute.  The  act  was  not  within  the  scope 
of  the  testator's  vision  from  his  actual  posi- 
tion. Reynolds  v.  Reynolds,  1  Speers  (S.  C.) 
253,  40  Am.  Dec.  599;  Drury  v.  Connell,  177 
111.  43, 52  N.  E.  368 ;  McKee  v.  McKee,  166  Ky. 
738,  160  S.  W.  261 ;  International  Trust  Co. 
V.  Anthony,  45  Oolo.  474,  101  Pac.  781,  22  L. 
R.  A.  (S.  S.)  1002,  16  Ann.  Cas.  1087 ;  Reed  v. 
Roberts,  26  Oa.  294,  71  Am.  Dec.  210;  In  re 
Downie's  Will,  42  Wis.  66;  Calkins  v.  Calk- 
ins, 216  III.  458,  75  N.  B.  182.  1  U  R.  A.  (X. 
S.)  393,  108  Am.  St  Rep.  233.  Cases  sus- 
taining this  view  might  be  cited  Indeflnitely ; 
but,  inasmueh  as  Mrs.  Bassett  did  not  sign  as 
a  witness  at  all,  we  shall  not  further  pursue 
the  subject. 

There  Is  some  doubt  as  to  the  appealabili- 
ty of  this  order;  but  since  all  the  evidence 
is  here,  and  both  sides  have  requested  a  de- 
cision on  the  merits,  we  have  oitertained  the 
appeal,  reserving  that  question. 

Afarmed. 

PARKER,  WEBSTER,  MAIN,  and  FUL- 
LBBTON,  JJ.,  concur. 


McDBRMOTT  et  aL  v.  TOI/T  LAND  CO. 
et  al.   (No.  14400.) 

(Supreme  Court  of  Washingbm.   April  15, 
191&) 

1.  Bankbuptct   ^=3350   —    Paymento  or 
Cuius— Statutes— Application. 

Rem.  Code  1915,  |  1153,  providing  that  a 
receiver  or  assignee  shall  pay  all  claims  for 
which  a  lien  could  be  filed,  does  not  apply  to 
trustee  in  bankruptcy,  and  limits  payment  to 
assets  otber  than  operating  expenses. 

2.  filBCHANics'  Liens  «»260(1)  —  Tucb  fob 
Bbinoino  AcnoN. 

Filing  a  claim  in  bankruptcy  proceedings 
does  not  constitute  bringing  of  an  action  to  fore- 
close a  laborer's  lien  withm  Bern.  Code  1915,  | 
113S,  requiring  actions  to  foreclose  such  liens 
to  be  brought  within  eight  months. 

3.  Limitation  of  Actions  i8=»110— Toluno 
Statute— Pending  Bankbuptct. 

Bankmptcy  proceedings  do  not  toll  the  stat- 
ute of  limitations  under  Kern.  Code  1915,  {  172, 
providing  that,  when  the  commencement  of  an 
action  is  stayed  by,  injunction  or  a  statutory 
prohibiticm,  the  time  of  the  continuance  of  such 
injunction  or  prohibiti<m  shall  not  be  a  part 
of  the  time  limited  for  bringing  of  the  action. 

Dqiartment  2.  Appeal  from  Superior 
Ooart,  King  County;  Guy  C  Alston*  Judge. 

Action  to  foreclose  laborers'  liens  by  L. 
D.  McDermott  and  others  against  the  Toll 
Land  Company,  a  corporation,  National  City 
Bank  of  Seattle,  a  oorporatlim,  and  the  Car* 
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nation  Lnmber  &  Shingle  Coiiq)aiiy.  Jadg- 
ment  for  defendants,  and  plaintUFa  appeaL 
Affirmed. 

H.  E.  Pe<^  of  Seattle,  for  appeUante.  J. 
A.  Coleman,  of  Everett,  for  respondents. 

MOUNT,  J.  This  action  was  brought  to 
foreclose  laborers'  liens  against  the  property 
of  the  defendants.  Upon  a  trial  of  the  case, 
the  court  denied  the  plaintiffs  any  relief,  and 
they  have  appealed  from  that  Judgment 

The  facts  are  as  follows:  The  Fisher-Bird 
Lumber  Company  was  a  corporation  engaged 
In  the  manufacture  of  lumber.  The  plain- 
tiffs were  employed  by  that  company,  and 
while  they  were  so  employed  the  name  of 
the  company  was  changed  to  the  Flsher-Sor- 
enson  ]>imber  Company.  On  January  5, 
1815.  each  of  the  plaintiffs  filed  In  the  office 
of  the  auditor  of  Efug  county  a  notice  of  his 
claim  of  lien  against  the  property  of  the  com- 
pany for  the  amount  due  for  wagw  within 
the  preceding  six  months,  under  the  provi- 
sions of  sections  1149  and  1160,  Bern,  ft  Bal. 
Code.  On  February  1916,  the  Fteher- 
Sorenson  Lumber  Company  was  ■  adjudged 
a  bankrupt.  On  March  30,  1915.  a  trustee 
In  banfcrupt<7  was  aiQMlnted  for  the  com- 
pany. After  the  adjudication  of  bankrnptcy. 
the  plaintiffs  filed  with  the  referee  their 
respectl^  claims  for  wages  due,  and  stated 
therein  that  said  claims  were  secured  by 
liens  already  filed.  The  several  claims  were 
allowed  by  the  referee.  No  funds  were 
available  for  the  payment  of  the  debts  of  the 
company,  and  on  March  22,  1916,  the  mill 
and  the  land  of  the  company  were  sold  to 
the  defendant  Tolt  Land  Company,  and  the 
trustee  was  directed  to  execute  to  the  latter 
company  a  conveyance  of  the  real  estate  and 
personal  property  subject  to  all  Incum- 
brances except  certain  specified  mortgages' 
and  vendors'  Hens.  The  Hens  of  the  plain- 
tiffs were  not  excepted,  and  their  claims  have 
not  been  paid.  The  proceeds  of  the  sale 
were  all  used  to  pay  the  specified  incum- 
brances and  the  expenses  of  the  bankruptcy 
proceedings.  Thereafter,  more  than  eight 
months  after  the  filing  of  the  notices  of  liens, 
this  action  was  commenced  to  foreclose  the 
Hens.  The  court  concluded  from  these  facts: 
First,  that  the  -action  was  not  commenced 
within  the  time  limited  by  the  statute;  and, 
second,  that,tlie  plaintiffs  waived  their  liens 
by  filing  the  claims  with  the  referee,  and 
elected  thereby  to  have  their  claims  satis- 
fled  from  the  assets  of  the  bankrupt  estate. 
If  the  court  was  correct  In  either  of  these 
conclusions,  the  Judgment  must  be  affirmed. 

In  view  of  our  conclusion  upon  the  first 
question  presented,  It  will  be  unnecessary 
to  discuss  the  second. 

The  statute  provides,  at  8ectl<ni  1162,  Bern. 
Code,  that: 

"Any  «uch  1i«n  ma^  be  enfiHreed  within  the 
name  time  antl  ia  the  same  manner  as  mechan- 
ics' liens  are  ioreclosed." 


Section  1188  of  the  mechanics'  lien  lav 

provides  that: 

"No  Ilea  created  by  this  chapter  binds  the 
property  subject  to  tbe  lien  for  a  longer  period 
than  eiRht  calendar  mostfas  after  the  claliQ  haa 

been  filed  unless  an  action  be  commenced  in 
the  proper  court  within  that  time  to  enforce 
such  lien.    •    •    * " 

In  Peterson  v.  Dillon,  27  Wash.  78,  67  Pac. 
397.  in  referring  to  this  statute,  we  said: 
'  "The  mechanic's  lien  is  altogether  a  creation 
of  the  statute,  and  Is  circumscribed  by  the 
terms  of  its  own  creation.  It  exists  independ- 
ent of  any  special  contract.  Where  a  contract 
is  entered  into  by  the  narties,  it  is  not  the  con- 
tract which  creates  -the  lien  under  the  stat- 
ute, but  it  is  the  use  of  the  material  furnished 
upon  tbe  premifies,  the  putting  of  it  into  the 
building  and  attaching  it  to  the  freehold,  which 
entitled  the  party  furnishing  the  same  to  a 
lien  upon  the  premises  to  the  extent  of  its  value. 
•  •  •  Tbe  statute  creates  and  limits  the  du- 
ration of  the  lien.  When  the  limit  fixed  by  the 
statute  for  the  duration  of  the  Hen  is  pused, 
no  lien  exists,  any  more  than  if  it  bad  never 
been  created.  Tbe  statute  gives  JorisdictioD  to 
the  coort  to  foreclose  a  lien  on  certain  condi- 
tions, the  filing  of  a  lien  notice,  and  tbe  com- 
mencement of  the  action  within  eight  mouths 
after,  sucb  notice  is  filed.  If  these  things  are 
not  done,  no  jurisdiction  ezists  in  the  eonrt  to 
foreclose  the  lien." 

In  Davis  v.  Barts,  66  Wash.  395,  118  Pac. 
334,  we  Bald: 

"Since  the  lien  expires  by  force  of  the  statute 

unless  action  be  commenced  within  the  statu- 
tory time,  it  is  necessary  to  the  pleading  and 
proof  of  a  valid  lien  that  the  complaint  allege 
and  evidence  show  that  Uie  work  was  done  or 
materials  furnisbed  within  that  time,  or  the 
action  cannot  be  maintained.  This  necessarily 
results  from  the  wording  of  the  statute,  as  con- 
strued by  this  court  in  a  number  of  decisions. 
Rees  v.  Wileon,  50  Waah.  339,  97  Pac.  245; 
Northwest  Bridee  Co.  v.  Tacoma  Shipbuilding 
Co.,  36  Wash.  333,  78  Pac  996.   •   •   •  " 

See,  also.  City  Sash  &  Dow  Co.  t.  Bnnn. 
90  Wash.  669.  156  Fac.  864. 

[1 1  The  appellante  seek  to  avoid  this  con- 
clusion in  this  case  because  of  section  li:^ 
Rem.  Code,  which  provides: 

"Whenever  a  receiver  or  assignee  is  appointed 
for  any  person,  company  or  corporation,  the 
court  shall  require  such  receiver  or  assignee  to- 
pay  all  claims  for  which  a  lien  could  be  filed 
under  this  chapter,  before  the  payment  of  any 
other  debts  or  claims,  other  than  operating 
expenses." 

This  statute  plainly  refers  to  a  receiver 
or  assignee  In  the  state  coivt.  and  limits  the- 
payment  of  claims  to  assets  other  than  op- 
erating expenses.  There  Is  nothing  In  tbe 
record  before  us  to  show  that  the  funds  of 
this  company  were  not  exhausted  In  oper- 
ating expenses.  The  Inference  Is  that  there 
was  not  euougb  property  of  the  corporation 
to  pay  the  operating  expenses  and  prior 
claims. 

[2,  3]  The  appellauts  also  argue  that  the 
statute  was  tolled  by  reason  of  the  bankrupt- 
cy proceedings,  because  the  filing  of  the 
claims  In  bankruptcy  was  equivalent  to  the 
commencement  of  a  suit  to'  forecloaew  Sec- 
tion 172,  Eem.  Code,  provides: 

"When  the  commencement  of  an  action  la. 
stayed  by  injuactioa  or  a  statutory  prohibitloOt. 
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the  time  of  the  contiiiuance  of  the  injunction 
or  prohibition  flhaU  not  b«  a  part  of  uie  time 
limited  for  the  commencement  of  the  action." 

In  tbe  case  of  City  Sash  ft  Door  Co.  v. 
Bunn,  Bupra,  we  held  that  section  1136,  re- 
qutrlDg  an  action  to  foreclose  a  lien  to  be 
commenced  within  eight  months,  was  not  a 
statute  of  limitations.  We  there  said: 
"It  'limits  the  daration  of  the  lien.' " 
But  If  we  were  to  concede  that  it  Is  a  stat- 
ute of  limitations,  it  Is  apparent  that  section 
172,  Bern.  Code,  above  qboted.  Is  not  appli- 
cable to  this  case,  because  no  Injunction  was 
issued,  and  there  Is  no  statutory  prohibition 
against  the  maintenance  of  a  forecloanre  ac- 
tion after  the  bankruptcy  proceedings  have 
been  Instituted.  In  He  Smith  {D  C.)  121 
Fed.  1014,  tbe  District  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  said: 

"This  is  a  motion  for  leave  to  sue  a  trustee. 
The  Detitioner  pronowB  to  bring  an  action  to 
foreclose  a  mechanic's  lien  on  property  of  the 
bankrupt,  and  desires  to  Join  the  trustee  as  the 
owner  of  the  equltj  of  redemption.  In  my  opin- 
ion, no  leave  u  neceasary  to  sue  a  trustee  in 
bankroptcy." 

And  in  Re  San  Gabriel  Sanatorium  Co., 
tJl  Fed  892,  60  C.  C.  A.  56,  the  United 
States  Circuit  Courf  of  Api>eals  of  this  dis- 
trict based  Its  decision  upon  Bardes  t.  Bank, 
178  U.  S.  524.  20  Sup.  Ct  1000,  44  L.  Ed. 
1175,  and  held  that  the  District  Court  was 
right  in  granting  leave  to  the  mortgagee  to 
make  the  trustee  in  bankruptcy  a  party  de- 
fendant to  foreclosure  proceedings  in  the 
state  conrt,  and  tliat  the  District  Court  was 
right  in  denying  the  petition  of  the  trustee 
in  ^nkrupfcy  for  an  InJunctiMi  to  restrain 
the  foredostire  proceedings  in  the  state  conrt. 
It  seems  plain  from  these  holdings  that  these 
appellants  might  have  brought  their  action 
to  foreclose  thtir  liaia  notwithstanding  the 
bankruptcy  prooeedtag.  They  rtected  not  to 
do  so,  but  permitted  the  time  to  expire  with- 
in which,  under  tbe  statute  above  quoted, 
their  liens  expired.  We  are  satisfied  for 
this  reason  that  the  trial  court  was  right  In 
holding  that  tbe  action  was  not  begun  with- 
in the  time  limited  by  statute. 

Tiie  Judgment  appealed  from  la  therefore 
affirmed. 

ELLIS,  a  J.,  end  HOLCOMB,  and  CHAD- 
WICK,  JJ^  concur. 


ISLAND  GUN  CLUB  v.  NATIONAL  SURE- 
TY 00.   (No.  14680.) 

(Supreme  Court  of  Washington.  Amil  16, 
19ia) 

1,  CONTBACTB    «=>198(1)  —  CONSTBUCnON  — 

PsoTEcnoN  AoAinsT  Liens. 
A  constroction  contract,  by  which  tbe  con- 
tractor was  to  *^Qmiah  all  skill,  labor,  and  ma- 
terial required  for  the  complete  performance  of 
•aid  improvement,  in  Its  each  and  every  detail," 
and  be  paid  a  lump  budi  therefor,  required  the 


contractor  to  furnish  such  labor  and  material  at 
his  own  cost  and  expense,  and  bound  him  to  pro* 
tect  the  property  against  liens. 

2.  Principal  and  Sukett  «=»76— Liabiutt 
or  Surety  —  Pebforuance  or  Contract — 
Pbotectior  Aqainst  Lxbrs. 
A  construction  contract,  binding  the  con- 
tractor to  protect  property  against  liens,  did 
not  expressly  provide  for  a  bond  to  secure  per- 
formance ;  but  the  contract  and  a  bond  securing 
performance  were  executed  simultaneously,  and 
the  bond -referred  to  the  contract  and  made  it  a 
part  thereof  "as  fully  as  if  written  herein,"  and 
required  the  surety  to  pay  out  money  which 
should  be  paid  to  it,  instead  of  to  the  contractor 
on  the  contract  price,  "for  the  protection  of  alt 

fiartiea  in  interest"  HeUt,  that  the  auretv  was 
iable  on  Its  bond  in  at  least  a  sum  which  was 
paid  to  it,  instead  of  to  the  contractor  pursu- 
ant to  the  bond,  on  its  payment  of  such  sum  to 
the  contractor  and  the  subsequent  foreclosure  of 
a  lien  for  a  larger  amount  upon  the  property, 
which  the  owner  was  compelled  to  pay  to  tnt 
the  property  therefrom. 

8.  RCCEIVBBS    «»05  — ArTHOUTT  — ABSIOR- 

hent. 

General  receivers  of  a  surety  company,  by 
virtue  of  their  office  alone,  were  authorized  to 
assign,  to  the  owners  of  property  to  whom  the 
company  was  liable  on  a  contractor's  bond,  its 
right  under  an  indemnity  bond  protecting  it 
against  liability  on  the  contractor's  bond,  there- 
by relieving  it  of  Its  Uabliity  on  the  contractor's 
bond. 

4.  RECEims  9»144—AsaT0NinMT— Execu- 
tion. 

An  assignmeat  of  tbe  right  of  a  sure^  com- 
pany under  an  indemnity  bond  given  to  it  re- 
ferred to  a  bond  given  by  it  to  secure  perform- 
ance of  a  contract  with  tbe  assignee,  to  a  pay- 
ment by  the  latter  of  a  certain  sum  to  the  surety 
company  under  its  terms,  to  payment  of  that  sum 
by  it  to  the  contractor  by  tbe  company  on  the  ex- 
ecution of  the  indemnity  bond  to  it,  conditioned 
to  repay  it  to  the  company,  should  it  become 
necessary,  and  particularly  to  a  claim  against 
the  contractor  as  being  a  claim  which  might 
require  repayment  of  tbe  money  by  the  contrac- 
tor, to  the  end  that  it  might  be  applied  on  the 
dalm,  but  nNBtloQed  do  other  possible  claim  by 
name.  In  the  body  of  the  assignment  receivers 
of  tbe  company  were  named  as  assignors,  fol- 
lowed by  a  recital  that  they  are  duly  appointed 
and  by  these  presents  transfer,  etc.  Considera- 
tion for  making  the  assignment  was  recited  as 
the  release  of  tbe  company  and  its  receivers 
from  the  bond  to  secure  performance  of  the  con- 
tract with  the  assfKnee.  The  assignment  was 
signed  by  the  individual  names  of  the  receivers, 
without  official  designation.  Held,  that  the  as- 
signment was  not  defective  in  form,  as  not  be- 
ing in  law  an  assignment  by  the  receivers  as 
such. 

5.  Trial  <S=»105(4) — Objection  to  Evidence 
—Waiver. 

Where,  on  general  objection  made  to  an  of- 
fer in  evidence  of  an  assignment  executed  by  re- 
ceivers, tbe  court  remarked,  that  the  objection 
would  be  overruled,  unless  directed  to  authenti- 
cation of  the  assignment,  and  counsel  made  no 
further  objection,  necessity  of  proving  tbe  gen- 
uineness of  the  signatures  of  tbe  receivers  was 
waived. 

6.  AssroniRifTB  «Ee»l8  ~  Riobtb  UirmK  In- 

DEUHITT  Bono. 

Notwithstanding  the  general  rule  against 
the  assignability  of  contracts  of  insurance, 
rights  of  a  surety  company  under  an  indemnity 
bond  acquired  by  It  for  the  purpose  <^  applying 
the  proceeds  thereof,  either  to  pay  any  liability 
it  might  incur  on  its  bond  to  a  third  party,  or 
to  reimbursing  itself  for  sums  it  might  be  com- 
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pelled  to  pay  on  ancb  UabUi^t  an  asalgnable  to 
Bucb  third  party. 

7.  Indbhnitt  Acobdai.  ow  Gavsb  of 

Action— LiABiLiTT  on  Bond. 
A  caase  of  action  on  an  indemnity  bond  to 
protect  a  surety  company  from  liability  on  its 
bond  to  protect  property  against  liens  accrned 
not  earlier  than  when  a  judgment  and  decree  of 
foreclosure  of  a  lien  on  the  land  was  rendered, 
and  is  not  barred  within  less  than  two  years 
thereafter. 

Department  1.  Appeal  from  -  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  tbe  Island  Gun  Club  against 
the  National  Surety  Company  and  another. 
From  a  Judgment  for  plaintiff,  the  named 
defendant  appeals.  Affirmed. 

Boberts,  Wilson  it  Skell,  of  Seattle,  for 
amtellant.  B.  H.  Kohlhase,  of  Seattle,  for 
respondent. 

PABKER,  J.  This  la  an  action  upcm  an 
indemnity  bond  executed  by  L.  C  Hall,  doing 
business  as  L.  O.  Hall  &  Co.,  as  principal, 
and  the  National  Surety  Con^ony,  as  sure- 
ty, and  given  to  the  United  Surety  Company 
to  indemnify  It  against  damages  which  it 
might  suffer  from  the  paying  over  to  Hall 
of  the  sum  of  I9S5.42,  which  sum  was  placed 
In  its  hands  by  the  Island  Onn  Olnb  In  pur- 
nuance  of  Uie  terms  of  an  Indemnity  bond 
it  had  executed  as  surety,  with  Hall  as  prin- 
cipal, to  secure  the  fiilthfUl  performance  at 
a  contract  wherein  Hall  agreed  to  construct 
for  It  certain  dikes  and  drains.  Recovery  is 
Bought  by  the  Gnn  Glnb  upon  the  theory  that 
It  has  succeeded  to  the  rights  of  the  United 
Surety  Company  under  the  indonnlty  bond 
given  to  that  company  by  tlie  Natimial  Sure- 
ty Company.  Trial  upon  the  merits  In  tbe 
superior  court  for  King  county,  sitting  with- 
out a  Jury,  resulted  In  findings  and  Judg- 
ment In  fovor  <»r  the  Gun  Club,  and  against 
U  G.  Hall  and  the  National  Surety  Company, 
In  the  sum  of  $885.42,  from  which  the  Nation- 
al Surety  Company  has  appealed  to  tbie 
court. 

On  May  5. 1910,  L.  G.  Hall,  doing  business 
In  the  name  <tf  L.  C.  Hall  &  Co.,  entered  Into 
a  contract  with  the  Island  Gun  Club,  by 
which  he  agreed  to  construct  certain  dikes 
and  drains  for  it  In  Skagit  county  in  accord- 
ance with  certain  plans  and  specifications, 
for  which  It  agreed  to  pay  blm  $4,760.  The 
contract  contained,  among  other  provisions, 
the  following: 

"Said  party  of  the  second  part  [Halll  shall 
furnish  all  skill,  labor,  and  material  required 
for  the  complete  performance  of  said  improve- 
ment, in  its  each  and  every  detail." 

Tbe  contract  did  not  in  terms  provide  for 
tlie  giving  of  a  bond  by  Hall  as  contractor  to 
secure  the  faithful  performance  of  the  woriE, 
but  on  tbe  same  day,  and  manifestly  in  com- 
pliance with  the  understanding  of  the  parties 
at  tbe  time  ot  the  ^gnlng  of  tlie  contract. 
Hall  executed,  as  principal,  with  tbe  Unit- 
ed Surety  Conq^any,  as  surety,  and  delivered 


to  tbe  Qun  Club,  a  bond  In  the  sum  of  $4,- 
760  to  secure  tbe  faithful  performance  of  the 
contract.  This  bwd  was  ocmditioned  as 
follows : 

"The  conditions  of  the  above  obligation  are 
such  that  whereas,  the  above  l>aunden  principal 
has  entered  into  an  agreement  with  the  above- 
named  Island  Gun  Club  for  the  construction 
and  completion  of  a  dike  and  box  drains  on  sec- 
tion 25,  township  33  N.,  range  3  E.  W.  £1.,  near 
the  town  of  Fir,  Wash.,  according  to  the  terms 
and  conditions  of  a  certain  contract  entered  in- 
to the  5th  day  of  May,  1910,  whidi  contract  is 
hereby  referred  to  and  made  a  part  hereof  as 
fully  as  if  written  herein:  Now.  therefore,  if 
any  notice  is  served  upon  the  obligee,  or  if  the 
obligee  sfaall  have  knowledge  that  the  principal 
is  not  meeting  its  obligations  for  labor  perforin- 
ed  or  material  funiabed,  then  and  thereafter 
all  payments  made  or  to  be  made  under  tbe  said 
contract  shall  be  made  through  the  surety  for 
the  protection  of  all  parties  in  interest,  snd  that 
if  said  principal  shall  faithfully  perform  said 
contract  according  to  the  terms,  covenants,  and 
conditions  thereof,  then  this  obligation  shall  be 
void:  otherwise,  to  remain  in  full  force  and 
effect." 

Hail,  we  assume,  completed  the  work,  when 
there  remained  unpaid  upon  the  contract 
price  the  sum  of  |9S5.42.  lie  Gnn  Clnb, 
having  learned  that  Hall  had  not  settled  with 
the  Everett  Construction  Company,  which 
company  had  done  work  for  him  upon  the 
contract,  for  which  It  had  a  lien  upon  tbe 
land,  the  Gun  Club  notified  tbe  United  Sure> 
ty  Company  thereof  and  paid  over  to  It  tbe 
balance  of  $985.42  due  upon  the  contract,  to 
tbe  »d  that  the  same  might  be  held  and 
paid  out  by  It  "for  the  protection  ot  all  par- 
ties In  Interest^  as  provided  by  tlie  terms  of 
the  bond.  Thereafter,  on  November  1,  1910, 
the  United  Surety  Company  paid  this  1985.- 
42  over  to  Hall  upon  bis  demand  therefor, 
but  before  doing  so  it  exacted  of  and  receiv- 
ed from  him  an  indemni^  bond  in  the  sum 
of  $98S.42,  executed  by  him,  as  principal,  and 
tbe  National  Surety  C<Hnpany,  as  surety,  con- 
taining recitals  and  conditions  as  follows: 

"Whereas,  said  principal,  L.  G.  Hall  ft  Co- 
did  on  the  5th  daj;  of  May,  1910.  enter  into  a 
certain  contract  with  the  Island  Gun  Club  for 
the  construction  of  a  certain  dike  in  section  20, 
township  33  north,  range  3  east  W.  M.,  near  the 
town  of  Fir,  Wash.,  in  Skagit  conn^;  and 
whereas,  tbe  said  principal,  L.  C.  Hall  &  Co., 
did  on  toe  5tb  day  of  May,  1010,  give,  together 
with  the  said  United  Surety  Company,  a  certain 
bond,  wherein  said  Jx  C.  Hall  &  Co.  was  prin- 
cipal and  said  United  Surety  Company  wsa 
surety,  said  bond  being  conditioned  that  said  L. 
C.  Hall  &  Co.  should  faithfully  perform  said 
work  according  to  the  terms,  covenants  and  con- 
ditions thereof ;  and  whereas,  said  bond  con- 
tained a  clause  to  the  effect  that  if  any  notice 
is  served  upon  the  obligee,  or  if  the  obligee  shall 
have  knowledge  that  the  principal  is  not  meet- 
ing its  obligations  for  labor  performed  or  mate- 
rial furnished,  then  and  thereafter  all  payments 
made  or  to  be  made  under  the  said  contract  shall 
be  made  through  the  surety  for  the  protection  of 
aU  parties  in  mteresf ;  and  whereas,  ttie  said 
obligee  did  heretofore  give  notice  to  tbe  said 
United  Surety  Company  that  there  was  a  cer- 
tain dispute  between  said  L.  C.  Hall  &  Co.  and 
the  Everett  Construction  Company,  a  corpora- 
tion which  had  performed  oertain  work  for  said 
Ij.  G.  Hall  ft  Co.  under  said  contract;  and 
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whereas,  it  now  appears  that  said  Sverett  Oon* 
•tnictioii  Company  has  filed  a  lien  againat  the 

Kroperty  of  the  said  Island  Gun  Club,  said  lien 
eing  based  upon  a  claim  for  work  and  labor 
alleged  to  have  been  performed  for  said  L.  G. 
Hall  &  Co.  under  said  contract;  and  whereas, 
according  to  Uie  provisions  of  said  bond  be- 
tween Lk  C.  Hall  &  Co.  and  said  United  Surety 
Company  ziven  to  the  said  Island  Gun  Club,  the 
said  Island  Gnn  Glqb  has  paid  over  certain  mon- 
eys to  said  XTnited  Surety  Company,  and  said 
United  Surety  Company  did  have  in  its  posses- 
sion at  the  time  of  the  execution  of  these  pres- 
ents the  sum  of  nine  hundred  eighty-five  and 
42/100  dollars  tfaB5.42),  being  m^^ney  paid  it 
by  said  Island  Gun  Club  under  the  condition 
hereinbefore  set  forth :  and  whereas,  the  said 
United  Surety  Company  did  pay  said  sum  of 
nine  hundred  eighty-Qve  and  42/100  dollars 
(J085.42)  to  said  L.  C.  HaUA  Co.:  Now^  there- 
fore, the  condition  of  this  instrument  is  such 
that  if  the  said  principals  shall  pay  back  to 
said  United  Surety  Company  said  sum  of  nine 
hundred  eighty-five  and  42/100  dollars  ($085.- 
42).  or  such  portion  thereof  as  may  be  necessary 
to  satisfy  any  claim  or  judgment  which  may  be 
established  against  said  L.  C.  Hall  &  Co.  under 
its  contract  aforesaid,  either  by  said  Everett 
Constmction  Company  or  any  other  person  or 
claimant,  then  this  obligation  shall  be  void; 
Otherwise,  to  remain  In  full  force  and  effect" 

Thereafter  the  lien  of  the  Everett  Con- 
struction Company  against  the  land  of  the 
Gun  Club  was  foreclosed  in  an  action  In  the 
superior  court  for  Skagit  county,  In  which  a 
decree  of  foreclosure  was  rendered  accord- 
ingly, and  on  January  23, 1917,  the  Gun  Club 
was  compelled  to  and  did  pay  the  sum  of 
$2,117.40  in  order  to  free  its  land  from  the 
lien  of  that  Judgment  and  decree.  After  the 
execution  of  the  bond  here  sued  upon  the 
United  Surety  Company  passed  Into  liqalda- 
tlon,  and  into  tbe  hands  of  receirera  appoint- 
ed by  the  circuit  court  of  Baltimore  city, 
that  being  Its  home.  Thereafter,  on  May  lH, 
1916,  the  receivers  assigned  to  the  Gun  Club 
all  their  rights  under  the  bond  executed  by 
Hall  and  the  National  Surety  Company  to 
the  United  Surety  Company,  and  thereafter 
this  action  was  commenced  by  the  Gun  Club 
upon  that  bond. 

[1,  21  It  Is  first  contended  In  appellant's  be- 
half that  no  default  rendering  it  liable  upon 
its  bond  is  shown.  The  argument  seems  to 
be,  since  the  contract  did  not  In  terms  pro- 
vide for  the  giving  of  a  bond  by  Hall  to  se- 
cure Its  faithful  performance,  and  since  nei- 
ther the  contract  nor  the  bond  given  by  Hall 
and  the  United  Surety  Company,  to  secure 
faithful  performance  of  the  contract,  pro- 
vided in  terms  for  the  protection  of  the  prop- 
erty of  respondent  against  liens,  that  there- 
fore Hall's  failure  to  settle  with  the  Ever- 
ett Constmction  Company,  resulting  in  Its 
lien  and  the  foreclosure  thereof  agalnftt  re- 
spondent's land,  was  not  a  breach  of  the  con- 
ditlons  of  the  bond  given  by  the  United  Sure- 
ty Company,  and,  there  being  no  breach  ren- 
dering that  company  liable  upon  Its  bond.  It 
follows  that  appellant  Is  not  liable  upon  its 
bond  given  to  the  United  Surety  Company. 
We  may  concede  that  appellant  would  In  no 
erent  be  liable  to  respondent  upon  Its  bond 
giTen  to  the  United  Surety  Company,  la  the 


absence  of  liability  of  that  company  to  re- 
spondent upon  Its  bond.  We  have  noticed 
that  by  the  terms  of  the  contract  Hall  was 
to  "furnish  all  e^III,  labor,  and  material  re- 
quired for  the  complete  performance  of  said 
Improvement,  In  Its  eacA  and  every  detail," 
and  that  be  was  to  be  paid  a  lump  sum  as 
compensation  therefor.  Manifestly  this 
ineans  that  he  was  to  famish  such  labor 
and  material  at  his  own  cost  and  expense, 
and  that  he  was  to  see  that  the  cost  of  such 
labor  and  material  should  not  become  a  bur- 
den upon  respondent  or  Its  property.  This, 
it  seems  to  us,  was  one  of  the  things  for  him 
to  do  In  the  fftithfnl  performance  of  his  con- 
tract, and  which  the  bond  was  given  to  se- 
cure. It  is  true  that  the  contract  did  not 
in  terms  provide  for  the  giving  of  the  bond 
to  secure  its  faithful  perfbrmance;  but  the 
bond  executed  by  Hall  and  the  United  Sure- 
ty Company  was  given  to  secure  the  faith- 
ful performance  of  the  contract  on  the  same 
day  the  contract  was  signed,  and  the  con- 
tract was  referred  to  Omeln  and  made  part 
thereof  "as  fally  as  if  written  her^." 

We  think  we  are  warranted  in  proceeding- 
upon  the  assumption  that  the  signing  of  the 
contract  and  the  famishing  of  the  bond  in 
connection  therewith  was  all  one  transaction, 
as  between  Hall  and  respondent.  In  addi- 
tion, the  bond  required  the  United  Surety 
Company  to  pay  out  money  which  should  be 
paid  to  it,  Instead  of  to  Hall,  by  respondent, 
upon  the  contract  price,  "for  the  protection 
of  all  parties  In  Interest,"  manifestly  mean- 
ing that  such  money  should  be  held  and  paid 
out  by  the  United  Surety  Company  accord- 
ingly as  the  protection  of  respondent's  rights 
under  the  contract  required ;  that  is,  that 
the  money  so  held  by  the  United  Surety  Com- 
pany should  be  paid  out  by  it  towards  the 
satisfaction  of  claims  that  might  become 
liens  against  the  respondent's  land.  We  con- 
clude that  the  United  Surety  Company  was 
rendered  liable  upon  Its  bond  to  respondent 
In  at  least  the  sum  of  5985.42,  upon  the  pay- 
ment by  that  company  to  Hall  of  that  sum 
which  had  been  paid  to  It  by  respondent  and 
upon  the  foreclosure  of  the  lien  of  the  Ev- 
erett Construction  Company  for  a  larger 
amount  which  respondent  was  compelled  to 
pay  to  free  its  land  from  that  Hen.  It  seems 
to  follow  as  a  matter  of  course  that  appel- 
lant would  be  liable  to  the  United  Surety 
Company  upon  Its  bond  bere  sued  upon  in 
the  sum  of  $085.42,  since  that  bond  was  exe- 
cuted appellant  and  given  to  the  United 
Surety  Company  for  the  express  purpose  of 
securing  the  repayment  to  It  of  that  sum 
from  Hall,  Should  It  eventuate  that  he  was 
not  entitled  to  receive  or  retain  that  sum 
as  against  respondent's  right  to  hare  it  ap- 
plied towards  the  satisfaction  of  the  lien 
of  the  Everett  Construction  Company.  This 
brings  us  to  the  question  of  the  rights  of  the 
receivers  of  the  United  Surety  Company  and 
the  rights  of  retgrnndent  as  their  successors 
In  Interest,  u  against  aK>ellant. 
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[3]  It  Is  contended  by  connsel  for  sibi- 
lant that  there  Is  a  failure  of  showing  of 
authority  on  the  part  of  the  receivers  of  the 
United  Surety  Company  to  assign  to  respond- 
ent the  right  of  that  company  under  the  bond 
given  it  by  appellant  While  It  is  true  that 
the  certified  copy  of  the  proceedings  of  the 
Baltimore  court  here  in  evidence  do  not  show 
specific  authority  in  the  receivers  to  make 
the  particular  assignment  here  involved,  or 
general  authority  on  their  part  to  sell  the 
property  of  the  United  Surety  Company,  It 
seems  to  us,  since  the  recovers,  are  general 
receivers  of  that  company  and  this  bond  was 
to  secure  the  repayment  of  9985.42  paid  by 
it  to  Hall,  to  the  end  that  res^ndent's  land 
should  be  protected  as  against  lien  claims 
arising  out  of  the  performance  of  Hall's  con- 
tract, that  the  assignment  by  the  receivers  Is 
only  a  method  of  adjusting  the  reciprocal 
rights  and  UabiUUes  of  the  United  Surety 
Company  growing  out  of  Its  bond  given  to  re- 
spondent to  secure  the  faithful  performance 
of  Hall's  contract  and  the  bond  given  to  it 
by  appellant  to  secure  the  repayment  to  it 
of  the  ¥985.42  paid  to  Hall,  should  It  appear 
that  Hall  was  not  entitled  to  the  money  as 
against  the  claims  of  respondent  to  have  It 
applied  towards  the  satisfaction  of  the  lien 
of  the  Everett  Construction  Company,  or 
some  other  possible  lien.  This  was  not  the 
selling  of  an  asset  of  the  United  Surety  Com- 
pany, which  might  prejudice  the  rights  of 
the  general  creditors  or  stockholders  of  that 
company,  but  simply  a  matter  of  relieving 
the  United  Surety  Company  from  the  obli- 
gations of  Its  bond  given  to  respondent  by 
the  assignment  to  respondmt  of  the  right 
of  that  company  in  the  bond  It  had  received 
from  appellant  for  the  very  purpose  of  in- 
dfflunlfylng  Itself  against  Its  liability  upon 
the  bond  It  had  given  to  respondent.  Instead 
of  the  United  Surety  Company's  receivers  re- 
taining and  themselves  suing  appellant  up- 
on the  bond,  as,  manifestly,  they  could  have 
done,  since  conditions  had  occurred  entitling 
that  company  to  have  Hall  repay  the  money 
to  it,  the  receivers,  by  their  assignment,  were 
dmply  placing  respondent  In  their  shoes,  to 
the  end  that  he  might  look  to  the  security 
whl(^  the  United  Surety  Company  had  ac- 
quired for  the  purpose  of  enabling  it  to  se- 
cure repayment  of  the  $985.42  from  Hall  for 
the  benefit  of  respondent.  We  are  of  the 
opinion  that  the  receivers,  by  virtue  of  their 
otfice  as  general  receivers  alone,  had  author- 
ity to  make  this  assignment. 

[4]  It  la  oontraded  that  the  assignment  la 
M  defective  in  f<Hrm  that  it  is  not  In  law  an 
assignment  by  the  receivers  as  snch.  It  con- 
tains a  number  of  ledtals,  referring  to  the 
btmd  given  by  the  United  Surety  Company 
to  rewondent  to  secure  the  faithful  perform- 
ance of  Hall's  contract,  referring  to  the  pay- 
ment by  respondent  to  the  United  Snre^ 
Company  of  the  ^6C!l42  under  the  terms  ot 
tbMt  bond*  referring  to  the  payment  of  that 
smn  to  Hall  by  the  United  Surety  Ounpany 


upon  Hall's  executing  the  bond,  with  8iq;>el< 
lant  as  surety,  conditttmed  for  the  repaymwt 
ot  that  sum  to  the  United  Surety  Company 
should  It  becmne  necessary,  and  referring 
particularly  to  the  claim  of  the  Everett  Con- 
struction Company  by  name  as  being  a  claim 
whldi  might  require  the  repayment  of  the 
money  by  Hall,  to  the  end  that  it  might  be 
applied  upon  such  claim,  but  mentioning  no 
other  possible  claim  by  name.  In  the  body 
of  the  assignment  the  receivers  are  named 
as  assignees  as  follows: 

"Edwin  W.  Poe,  Stuart  S.  Janney,  Ernest  J. 
Clark,  and  J.  Kemp  Bartlett,  Beceivers  oC  the 
United  Surety  Company,  duly  appointed  by  or- 
der of  the  circuit  oourt  of  Baltimore  city,  hereby 
and  by  these  presents  transfer.  •  «  *  » 

The  consideration  tor  the  making  of  the 
as^gnment  is  recited  as  being  the  release  of 
tbe  United  Surety  Company  and  its  receiv- 
ers from  all  claim,  liability,  and  demand 
for,  or  on  account  o^  the  ocecutlon  of  the 
bond  which  that  company  had  executed  as 
surety  with  Hall  to  secure  the  faithful  per- 
formance of  his  contract  with  respondent. 
The  assignment  fa  signed  by  each  of  these 
receivers  by  their  individual  names,  without 
official  designatkm. 

Counsel  call  onr  attention  to  a  number  ot 
deddons  wh««In  signers  of  mon^  (Aliga- 
tlons  tmve  been  held  personally  bound  there- 
by, though  the  s^ers  wore  described  there- 
in as  directors,  committees,  eta*  of  some 
named  assodatlMi  or  corporation;  then  be- 
ing no  other  language  indicating  that  they 
were  acting  fbr  the  named  association  or 
corporation.  An  examination  of  these  de- 
dsionsi  and  the  many  others  which  might 
be  cited  as  Iwarlng  upon  the  question  of  the 
capacity  In  which  a  person  executing  a  writ- 
ing acts,  we  think  will  dlsclme  that  each 
case  Is  determinable  lai^^  upon  its  own 
particular  facts;  that  Is,  tbe  question  be- 
comes tme  of  intent  in  the  light  of  the  lan- 
guage used  in  tbe .  particular  writing. 
Where  cme  signs  a  mon^  obligation  or  oth- 
er writing  obll^tlng  him  to  do  stmiethlug, 
ordinarily  the  obllgatlmi  will  be  deemed  per^ 
sonaU  though  he  may  describe  himself  in 
the  writing  by  indicating  some  posltifm  he 
occupies  in  smne  association  or  corporaticm, 
providing  be  goes  no  further,  and  does  not  put 
in  the  writing  some  recitals  or  statements 
Indicating  that  he  Is  not  acting  for  himself, 
but  for  the  named  association  or  cmpora- 
tlon.  This  seems  to  be  the  rule  with  refer- 
ence to  money  or  other  obllgBtlons  to  be 
paid  or  performed.  Now,  wbea  it  comes  to 
the  assignment  of  a  right  which  in  no  event 
can  be  ccmsidered  other  than  as  personal 
property  by  a  penKm  who  conoededly  has 
no  perstmal  Interest  in  sudi  pnverty,  but 
bioHAa  the  same  in  srane  r^reaentattve  ca- 
padty,  It  seems  to  us  that  It  should  not  re- 
quire as  strong  and  convincing  inference  to 
be  drawn  from  the  language  of  the  assign- 
ment to  call  for  tbe  contusion  that  the  as- 
signment is  made  in  a  r^resentatlve  eapac* 
ity,  as  when  one  executes  an  instrumoit 
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for  tbe  payment  of  money  or  for  the  doing 
of  some  act  to  be  performed  In  the  future. 
It  is  plain  trom  the  recitals  in  this  assign- 
ment that  It  wonld  have  been  an  idle  thing 
for  tbese  receivers  to  hare  made  it  as  a  mere 
personal  act  on  their  part.  As  individuals 
they  bad  absolutely  noQilng  to  assign,  while 
as  rec^Tws  they  bad  all  the  rights  of  the 
United  Surety  Company  In  this  bond  to  as- 
sign; and  the  recitals  in  tlielr  assignment, 
it  seems  to  us,  i^ainly  evidence  an  Intent  to 
execute  the 'same  in  their  capacity  as  re- 
ceivers and  to  transfer  to  respondent  all  the 
TUihts  of  tbe  United  Surety  Company  under 
the  bond  aecnted  by  appellant.  If  tbe  as- 
signment does  not  mean  this,  it  manifestly 
means  nothing.  We  conclude,  therefore,  that 
tbe  receivers  did  assign  la  their  representa- 
tive capacity,  althoufi^  they  did  not  express- 
ly say  they  assigned  as  receivers,  nor  did 
they  sign  other  than  their  individual  names. 

[{]  It  Is  also  contended  that  tbe  assign- 
ment was  not  proven  by  competent  evidence, 
because  tbe  purported  signatures  thereto  of 
the  receivers  were  not  proven  to  be  the  gen- 
uine signatures  of  the  receivers.  After  tlie 
introduction  in  evidence  by  counsel  for  re- 
spondent of  tbe  Hall  contract,  tbe  bond  to 
secure  its  faithful  performance  executed  by 
the  Untted  Surety  Company,  the  bond  exe- 
cuted by  appellant  to  the  United  Surety  Com- 
pany to  secure  the  repayment  of  the  money 
which  that  company  paid  to  Hall,  and  copy 
of  the  Baltimore  court  proceedings  showing 
the  appointment  of  the  receivers,  'counsel  for 
respondent  offered  in  evidence  tbe  assign- 
ment of  the  receivers,  purporting  to  be  exe- 
cuted by  them  in  the  manner  we  have  already 
noticed,  when  counsel  for  appellant  address- 
ed the  court  as  follows :  "I  object  to  it  as  in- 
competent. Irrelevant,  and  immaterial."  To 
which  the  court  replied :  "Objection  overrul- 
ed, unless  there  Is  objection  to  the  form  in 
which  it  is  authenticated" — the  court  mani- 
festly referring  to  the  assignment,  and  mean- 
ing the  authentication  of  the  assignment  by 
acknowledgment  or  proof  of  the  genuineness 
of  the  signatures  of  the  receivers.  Counsel 
for  appellant  now  argue  tbat  this  had  refer- 
ence to  the  authentication  of  the  proceedings 
of  the  Baltimore  city  court,  which  had  there- 
tofore been  received  In  evidence;  but,  clear- 
ly, we  think  this  position  Is  untenable,  for 
at  the  time  the  court  so  ruled  there  was 
nothing  tor  it  to  rule  upon,  except  the  ques- 
tion of  tbe  receiving  in  evidence  of  this  as* 
^□ment.  It  seems  to  us,  In.  view  of  the 
court's  remark  to  the  eftect  tliat  the  objec- 
titm  would  be  overrated  unless  it  be  directed 
to  the  authentication  of  the  assignment,  and 
counsel  tor  appellant  making  no  further  ob- 
jection, they  cannot  now  be  heard  to  say  that 
the  receiving  of  the  assignment  in  evidence 
was  error,  for  want  of  proof  of  tbe  goiulne- 
ness  of  the  signatures  of  the  receivers.  Had 
they  in&isted  upon  an  objection  in  tbat  par- 
ticular, manifestly  counsel  for  respondent 


would  have  looted  upon  and  been  granted 
an  opportunity  to  supply  proof  of  the  gen- 
uineness of  the  signatures.  We  ttiink  this 
was  in  effect  a  waiver  of  tbe  necessity  of 
such  proof.  Murray  v.  Seattle,  96  Wash.  646, 
165  Pac.  895. 

[11  It  is  farther  contended  that  the  bond 
is. not  assignable.  It  is  argued  that  this  Is  so 
because  it  Is  in  substance  an  insurance  con- 
tract, and  contains  no  words  or  recitals  af- 
firmatively showing  that  it  was  intended  by 
the  parties  thereto  to  be  assignable.  Coun- 
sel invoke  the  general  rule  that  contracts  of 
insurance  are  not  assignable,  in  the  absence 
therein  of  language  expressly  or  by  plain  im- 
plication Indicating  such  to  be  the  intent  of 
the  parties.  We  think,  however,  that  the  in- 
demnity bond  here  sued  upon,  while.  In  a 
sense,  an  Insurance  contract,  does  not  come 
within  tbe  rule  invoked.  This  bond  was  giv- 
en-by  appellant  to  United  Surety  Company 
for  the  express  purpose  of  securing  the  re- 
payment to  It  of  the  $985.42  which  It  paid 
out  to  Hall  while  it  was  holding  that  money 
"for  the  protection  of  all  parties  Interested," 
under  tbe  terms  of  the  bond  It  had  given  to 
respondent,  and,  manifestly,  while  both  ap- 
pellant and  the  United  Surety  Company  fully 
realized  that,  if  the  money  was  required  to 
be  repaid  to  the  United  Surety  Company,  it 
would  be  because  of  the  foreclosure  of  tbe 
Hen  of  the  Everett  Construction  Company  up- 
on respondent's  land,  or  because  of  some  oth- 
er possible  claim  of  lien  that  might  menace 
tbe  title  of  respondent  to  its  land.  In  otlier 
words,  the  bond  was  an  asset  of  the  United 
Surety  Company,  acquired  fay  it  for  tbe  ex- 
press purpose  of  applying  the  proceeds  there- 
of either  to  the  payment  of  any  liability  it 
might  Incur  on  its  bond  to  respondent  or  to 
the  reimbursing  of  itself  for  any  sums  It 
might  be  compelled  to  pay  on  such  liability. 
It  may  be  tbAt  there  was  not  such  privity  of 
contract  between  respondent  and  appellant  as 
would  entitle  respondent  to  sue  appellant  up- 
on the  bond  it  gave  to  the  United  Surety 
Company,  without  an  assignment  We  think, 
however,  tliat  tbe  rights  of  tbe  United  Sure- 
ty Company  under  the  bond  given  to  it  by 
appellant  were  assignable  to  respondent,  in 
view  of  the  purpose  for  which  that  bond  was 
given.  The  assignment  did  not  change  the 
liability  of  appellant  upon  its  bond  in  the 
least,  nor  did  it  Impair  appellant's  ability  or 
opportunity  to  defend  any  action  which 
mlg^t  be  brought  thereon  by  resp<mdent.  It 
is  In  no  worse  position  in  this  regard  than  as 
if  the  receivers  of  the  United  Surety  Com- 
pany were  themselves  suing  upon  tbe  bond. 
The  question  of  tbe  assignability  of  a  bond 
obligation  somewhat  like  that  bere  involved 
was  learnedly  reviewed  1^  tbe  sixth  fedoral 
Circuit  Court  of  Appeals,  in  American  Bond- 
ing ft  Tnut  Go.  V.  Bait,  etc..  By.,  Co.,  124 
Fed.  806,  60  O.  C.  A.  B2,  and  a  conclusion 
reached  In  harmony  with  tbls  view. 
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[7]  Some  contentloD  la  matle  In  behalf  of 
appellant  that  the  cause  of  action  here  sued 
upon  la  barred  by  the  statute  of  limitations. 
The  &use  of  action  accrued  not  earlier  than 
April,  1915,  when  the  Judgment  and  decree 
of  foreclosure  of  the  Everett  C3onstructIon 
Company's  Iten  upon  respondent's  land  was 
rendered.  Thla  action  was  commenced  in 
February,  1917,  within  less  than  two  years 
thereafter.  This  we  think  is  a  sufficient 
answer  to  the  contention  that  the  action  was 
barred  by  the  statute  of  limitations  at  the 
time  of  its  commencement. 

Some  other  contentions  have  been  made  In 
appellant's  behalf.  We  hare  not  overlooked 
them,  but  believe  they  are  disposed  of.  In  so 
far  as  they  merit  discussion,  by  what  we 
have  already  said. 

judgmmt  Is  affirmed. 

ELLIS,  O.  J.,  and  FULLEETON,  MAIN, 
and  WEBSTER,  JJ.,  concur. 


COLVIN  et  'aL      GLABK.    (No.  13899.) 

(Supreme  Court  of  Washington.   April  IS, 
1918.) 

1.  LOQB  AND  LoaaiNQ  ^S>3(11)— GONTUOT— 

CONSTBUCTION. 

Where  defendant  agreed  to  pay  for  plain- 
Uffs'  timber  $2  per  thousand  feet,  that  the 
amount  of  timber  on  plaintiffs'  land  was  10,- 
825,000  feet,  that  it  should  be  paid  for  by  de- 
fendant as  cut  and  logged,  that  the  mill  scale 
should  be  taken'  to  determine  approximately  the 
amount  of  timber  logged  each  month,  but  that 
the  amount  to  be  taken  and  paid  for  was  10,- 
825,000  feet,  and  that  all  timber  logged  each 
month  should  be  settled  and  paid  for  by  defend- 
ant on  the  15th  day  of  the  following  month,  un- 
til the  timber  was  fully  paid  for,  defendant  fur- 
ther agreeing  to  remove  the  timber  and  pay  for 
it  witbhi  five  years,  defendant  had  five  years 
in  which  to  remove  the  timber,  making  pay- 
ments according  to  accurate  mill  scale  kept  by 
him  as  the  timber  was  takes  off,  and,  so  long 
as  he  did  so,  was  not  in  default. 

2.  Logs  ahd  Loooinq  «=>3(7)  —  CoMTBAor— 
Bight  to  Dehand  Bight  of  Wat. 

If  defendant  had  complied  with  his  contract 
to  remove  and  pay  for  timber  from  plaintiffs' 
land,  be  was  entitled  to  d«nand  a  right  of  way, 
as  provided  In  the  contract,  and  have  it  furnish- 
ed according  to  the  terms  of  the  contract,  and 
if  it  was  not  furnished  he  was  entitled  to  de- 
duct from  the  10,000,000  odd  feet  of  lumber 
be  had  agreed  to  purchase  the  1,000,000  feet 
or  more  to  which  the  right  of  way  was  not  fur- 
nished. 

3.  Appeal  a.\d  Ebbob  ^1176(1)— Bevebsal 
—Extension  of  Time. 

Where  judgment  was  rendered  canceling  de- 
fendant's contract  to  remove  and  pay  for  timber 
from  plaintiffs'  land,  he  was  bound  by  the  judg- 
tneut  until  reversed,  and  had  no  right  to  go 
ujinn  the  land  to  take  more  timber,  so  that,  the 
judgment  being  reversed  on  appeal,  he  should 
have  an  extension  of  time  in  which  to  perform 
his  contract ;  that  is,  the  difference  between  the 
date  of  the  jndgment  and  the  date  of  the  ex- 
piration of  tJie  contract  period. 

En  Banc.    Appeal  from  Superior  Ckiurt, 
Tburst<m  County;  F.  D.  Wright,  Judge. 
Action  by  Ambrose  Fred  Colvln  and  Anna 


Colvln,  his  wife,  and  Tom  Ismay,  as  guard- 
ian of  their  minor  children,  against  Delbert 
Clark.  From  a  judgment  for  plaintiffs,  and 
a  decree  for  them,  defendant  appeals.  Re- 
versed, and  cause  remanded,  vpith  directions. 
See.  also,  83  Waab.  376,  146  Pac.  419;  90 
Wash.  282, 16S  Pac:  lOL 

Davis  &  Neal,  of  Oleoma,  ft>r  appellant 
Thomas  M.  Vance  and  Ctaas.  D.  King,  boHi 
of  Oljmpla,  for  reowndents, 

MOUNT,  J.  This  appeal  Is  prosecuted  by 
the  defendant  from  a  judgment  of  tbe  lower 
court  In  favor  of  the  plaintiff  for  $3,369  and 
also  a  decree  canceling  and  setting  aside  a 
contract  entered  Into  betwera  the  parties. 
Tbie  facts  are  as  follows: 

In  April,  1912,  the  parties  to  this  action  en- 
tered into  a  contract  as  follows: 

"This  agreement,  made  and  entered  Into  this 
28th  day  of  April,  1912,  by  and  between  Am- 
brose Fied  Colvin,  owner  of  the  life  estate  and 
the  real  property  hereinafter  described,  and 
Anna  Colvin,  his  wife,  and  Tom  Ismay,  the  duly 
appointed,  qualified  and  acting  guardian  of  the 
minor  children  of  the  said  Ambrose  fi^ed  Colvin. 
and  Anna  Colvin,  parties  of  the  first  part,  and 
Delbert  Clark,  party  of  the  second  part  Wit- 
nesseth: 

"That  in  consideration  of  the  covenants  and 
agreements  herein  contained  and  the  payments 
made  and  agreed  to  be  made  as  hereinafter 
specified,  tbe  said  parties  of  the  first  part,  sub- 
ject to  the  requirements  and  orders  of  the  su- 
perior court  of  the  state  of  Washington  for 
Thurston  county,  the  parties  of  the  first  part 
hereby  sell  and  convey  to  the  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  upon  the  terms 
and  conditions  hereinafter  specified,  all  the  mer- 
chantable fir  timber  situated  and  being  on.  the 
east  half  of  the  northeast  quarter  of  section 
thirty-four  and  the  south  half  of  the  northwest 
quarter  and  the  northwest  quarter  of  the  south- 
east quarter  of  section  thirty-five;  also  all  the 
fir  timber  in  sections  twenty-five  and  twenty- 
six  ;  also  all  the  fir  timber  on  the  northwest 
quarter  of  the  southeast  q;aarter  of  section  thir- 
ty-five—all  in  township  sixteen  north  of  range 
two  west  of  W.  M. 

"Said  party  of  the  second  part  agrees  to*  pay 
for  the  said  timber  tbe  sum  of  two  dollars  per 
thousand  feet  in  the  manner  hereinafter  pro- 
vided. 

"It  is  agreed  that  the  amount  of  timber  on 
said  land  is  10,^5,000  feet,  said  timber  shall 
be  paid  for  by  the  party  of  the  second  part  as 
the  same  shall  be  cut  and  logged,  the  mill  scale 
shall  be  taken  for  the  purpose  of  determining 
approximately  the  amount  of  timber  logged  eac^ 
month,  but  the  amount  of  timber  to  bo  taken 
and  paid  for  is  agreed  to  be  10,825,000  feet,  as 
aforesaid.  All  timber  logged  each  month  shall 
be  settled  and  paid  for  by  the  party  of  the  sec- 
ond part  on  the  15th  day  of  the  following  month 
until  said  timber  is  fully  paid  for.  Tbe  party 
of  the  second  part,  his  successors  and  asaigna, 
agree  to  take  and  remove  said  timber  and  pay 
for  the  same  as  above  set  forth  within  five  years 
from  the  date  of  tlds  contract. 

"In  consideration  of  tbe  above  obligatioDS,  ttw 
orders  of  the  court  and  other  good  and  sufficient 
consideration,  the  said  parties  of  the  first  part 
hereby  grant  to  the  party  of  tbe  second  part, 
his  successors  and  assigns,  a  right  of  way  for 
the  steam  lof^ging  railroad  or  wagon  road,  or 
both,  50  feet  in  width,  over  and  across  sections 
25,  26,  34  and  35.  township  16  north,  range 
2  west  W.  M.,  in  Thurston  county.  Wash.,  com- 
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■mendnK  on  the  east  line  of  the  northcAst  quar- 
ter of  the  northeast  quarter  of  flaid  section  2S, 
running  thence  in  a  westerly  and  southweaterl; 
direction,  same  to  cross  Scatter  creek  at  a  point 
not  less  than  1,000  feet  west  of  tlie  present  barn 
buildine  nov  dtuated  od  the  Ignatiaa  Golvin 
D.  L.  C.  with  the  right  to  build  all  necessary 
roads  for  the  removal  of  any  timber  that  might 
be  required  by  said  second  party,  their  aucces- 
eors  and  aesigna.  but  no  cultivated  lands  shall 
lie  crossed  br  said  right  of  way  except  at  that 
point  where  scatter  creek  is  crossed. 

"The  party  of  the  second  part,  his  successors 
or  aSBigna,  will  pay  for  the  use  and  occupancy 
of  said  right  of  way  the  sum  of  $25  per  month, 
beginning  as  of  the  date  of  the  execution  of  this 
instrument.  Said  payments  shall  be  mBd»  to 
said  Ambrose  Colvfn  during  his  lifetime  if  he 
shall  live  during  the  term  of  this  contract,  and 
in  case  pf  his  death  before  the  expiration  of  this 
contract,  then  to  duly  appointed  representatives 
-of  said  minors.  The  term  for  which  said  ri^ht 
of  way  is  hereby  granted  shall  be  for  a  period 
of  not  less  than  five  years,  or  longer  at  the  op- 
ti<Hi  of  the  party  of  the  second  part,  his  succes- 
Bors  or  assigns. 

"The  party  of  the  second  part,  his  successors 
or  asdgna,  will  put  in  and  maintain  sufficient 
-cattle  guards  wherever  said  right  of  way  crosses 
fences,  wherever  same  are  now  or  may  hereafter 
be  built  And  the  party  of  the  second  part  will 
pay  for  all  stock  or  animals  that  may  be  killed 
'Or  injured  by  the  use  of  said  right  oC  way  or 
as  the  result  of  any  negligent  act  of  the  said 
second  party,  and  will  also  put  in  suitable  cross- 
ings wherever  a  road  used  for  wagons  crosses 
said  right  of  way.  It  is  further  expressly  cove- 
nanted imd  agreed  that  said  first  parties,  their 
heirs,  saccessora  and  assigns,  shall  not  lease,  sell 
or  convey  or  grant  any  right  of  way  for  logging 
purposes,  to  any  person,  company,  corporation, 
over  and  across  said  sections  26,  26,  34  and 
36,  T.  and  R.  aforesaid,  for  the  period  of  the 
li»  of  this  contract.  The  sum  of  two  thousand 
dollars  shall  be  deposited  by  the  party  of  the 
second  part  In  the  Capital  National  Bank  of 
Olympia,  to  the  credit  of  the  guardian  of  the 
minor  children  of  Ambrose  Fred  Colvin  and 
Anna  ColTin,  npon  the  execution  of  this  con- 
tract, and  said  two  thousand  dollars,  cash,  shall 
tw  credited  to  the  party  of  the  second  part  on 
the  last  one  million  feet  <^  timber  cut. 

"And  it  is  also  agreed  as  a  part  of  the  consid- 
eration for  entering  into  this  contract  and  for 
the  making  of  such  conveyance  and  for  the  sale 
of  such  timber,  that  the  second  partv  shall 
cause  to  be  burned,  as  provided  by  law,  all  slash- 
iaga  on  logged  off  land  logged  by  second  party, 
baring  dne  regard  for  the  destruction  or  dam- 
age to  this  property  by  fire  and  of  the  intention 
to  bum  Bucn  slasbugs.  The  party  of  the  sec- 
ond part  shall  give  to  the  parties  of  the  first 
part  notice  when  such  slashings  are  to  be  burn- 
ed. And  it  is  further  agreed  that  any  damage 
done  by  the  second  party,  such  as  the  breaking 
of  fences  or  the  falling  of  trees  in  cultivated 
land,  shall  be  repaired  oy  the  second  party  to 
the  satisfaction  of  the  first  party. 

"Party  of  the  second  part  in  submitting  bis 
monthly  scale  of  timber  sawed  into  lumber 
shall  segregate  from  timber  sawed  into  lumber 
that  part  that  is  now  fallen. 

"It  is  agreed  that  the  parties  (tf  the  first  part 
shall  secure  a  right  of  way  for  the  removal  of 
all  timber  on  the  northwest  quarter  of  the  south- 
east quarter  of  section  35,  said  township  and 
range,  and  in  the  event  of  their  failure  so  to  do 
the  party  of  the  second  part  shall  be  under  no 
obligations  to  take  said  timber  on  this  particu- 
lar fort^-acre  tract 

"In  witness  whereof  we  have  hereunto  set  our 
hands  this  25th  day  of  April,  1912.   •   •  • 

After  this  contract  was  entered  Into  the  ap- 
pellant proceeded  to  cut  and  log  tbe  timber 
Uureln  described.  A  scale  of  tbe  logs  was 
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kept  at  the  mill,  and  on  the  15th  of  the  fol- 
lowing month  ched£s  were  forwarded  to  the 
req[>ondents  for  the  amount  of  logs  cut,  until 
the  appellant  had  paid  to  the  respondents 
¥12,319.5S.  In  the  summer  of  1913,  after  the 
appellant  had  substantially  finished  cutting 
the  logs  upon  what  was  called  the  north  side 
of  the  tract  mentioned  in  the  contract,  an  ac- 
tion was  brought  by  the  respondents  to  cancel 
the  contract,  and  for  a  money  Judgment  for 
the  difference  between  the  amount  oC  logs 
cut  upon  the  north  side  and  the  amount  of 
timber  wblch  was  cruised  upon  that  side. 
That  action  resulted  in  a  Judgment  refusing 
to  cancel  the  contract,  but  permitting  a  re- 
covery of  $3,262.30  against  the  appellant 
This  appellant  In  that  case  appealed  to  this 
court,  and  the  judgment  was  reversed  be- 
cause the  court  did  not  make  findings  of  fact 
Colvin  T.  Clark,  83  Wash.  376,  145  Pac.  419. 
That  case  is  still  poidlng.  Thereafter,  In 
July,  1916,  this  action  was  brought,  the  re- 
spondents alleging  that  the  appellant  had 
f^ed  to  make  a  proper  accounting  for  the 
timber  or  make  proper  payments  tot  the  tim- 
ber acoonnted  for,  and  that  no  proper  mill 
scale  bad  been  fe^  as  required  by  the  con- 
tract The  respondents  further  alleged  that 
the  appellant  tuA  abandoned  the  contract, 
bat  was  threatenbig  to  go  upon  tiie  premies 
and  take  timber  ttier^om;  and  the  re- 
spondents prayed  tor  a  Jndgment  In  the  snm 
of  $8,869,  and  that  the  contract  ba  rescinded 
and  the  ai^ellant  restrained  from  entering 
upon  the  land  or  catting  any  more  timber. 
ThQ  appellant,  In  answer  to  the  complaint, 
admitted  the  making  of  the  contract,  denied 
that  he  had  aband<med  the  oatting  of  tlmb^, 
or  that  he  had  refused  to  acconnt  for  all  the 
timber,  and  denied  that  he  had  failed  to  keep 
a  pnver  mill  scale,  and  allied  as  an  aflBrma* 
tive  defense  that,  under  the  contract  It  was 
the  duty  ot  the  respondents  to  procure  a  right 
of  way  across  the  southeast  quarter  of  sec- 
tion 85;  that  he  had  demanded  such  right  of 
way;  that  the  respondents  refused  to  fur- 
nish It,  and  for  that  reason  he  was  not  re- 
quired to  pay  for  the  timber  upon  that  quar- 
ter section  of  land.  Upon  these  Issued  the 
case  was  tried  to  the  Jury,  and  a  Judgment  re- 
sulted as  first  above  stated. 

It  Is  contended  by  the  appellant  that  the 
court  erred  in  denying  motions  to  make  the 
complaint  more  definite  and  certain,  and  to 
strike  certain  portions  thereof.  It  Is  unnec- 
essary at  this  time  to  enter  Into  a  discussion 
of  these  i>oints,  because  we  are  of  the  opinion 
that  a  construction  of  the  contract  itself, 
which  we  think  is  plain,  determines  the  con- 
troversy between  these  parties.  It  will  be 
noticed  that  the  contract  provides  as  follows: 

"Said  party  of  the  second  part  agrees  to  pay 
for  the  said  timber  the  sum  of  two  dollars  per 
thousand  feet  In  the  manner  herdnafter  pro- 
vided. 

"It  is  agreed  that  the  amount  ot  timb«  on 
said  land  is  10,825,000  feet,  said  timber  shall  be 
paid  for  by  tlie  partj  ot  the  second  part  as  the 
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Ban>e  Aall  be  cnt  and  logged,  the  mill  scale 
shall  be  taken  for  the  purpose  of  determining 
approximately  the  amount  of  timber  logged 
each  month,  but  the  amount  of  timber  to  be 
taken  and  paid  for  is  agreed  to  be  10,825,000 
feet,  as  aforesaid.  All  timber  logged  each 
monOi  shall  be  settled  and  paid  for  by  the  party 
of  the  second  part  on  the  15th  day  of  the  follow- 
ing month  until  said  timber  is  fully  paid  for. 
The  party  of  the  second  part,  his  successors 
and  assigns,  agree  to  take  and  remove  said 
timber  and  pay  for  the  same  as  above  set  forth 
within  five  years  from  the  date  of  this  contract." 

There  can  be  no  doubt  that  It  waa  agreed 
here  between  the  parties  to  this  action  that 
thie  amount  of  timber  on  the  tracts  mentioned 
was  10,825,000  feet.  This  timber  was  to  be 
removed  within  five  years  from  the  date  of 
the  contract.  The  contract  provided  the 
method  and  time  of  payment,  namely,  "as 
the  same  shall  be  cut  and  lo^ed.**  It  pro- 
vided that: 

"The  mill  scale  shall  be  taken  for  the  pur- 
pose of  determining  approximately  the  amount 
of  timber  logged  each  month.  •  •  * " 

[1]  It  Is  plain  from  these  provisions  tliat 
the  appellant  bad  five  years  In  which  to  re- 
move the  timber.  He  was  to  pay  for  It  as  it 
was  r^oved.  A  scale  was  to  be  made  and 
«itih  mcoidi,  as  the  timber  was  cut,  it  was  to 
be  scaled  at  tbe  mill,  and  on  the  15th  of  the 
fc^owing  mmtb  was  to  be  paid  for,  until 
10,825,000  feet  was  fully  paid  tor.  Tbe  evi- 
dence in  the  case  shows  that,  before  the 
contract  was  entered  Into,  various  cruises 
had  been  made  of  the  standing  tlmbo-.  It 
was  estimated  that  there  was  more  than 
10,825,000  feet,  bnt  the  parties  finally  agreed 
upon  that  amount,  which  was  to  be  tab^ 
and  paid  for.  It  Is  dear  that  the  appellant 
could  take  this  tlmlMr  fnxn  the  land  at  any 
time  within  the  five  years,  because  no  other 
time  was  specified-  It  is  also  clear  that  he 
was  required  to  pay  for  the  timber  at  92 
per  thousand  feet — whether  be.  took  it  or 
not — at  the  end  of  the  five-year  period,  except 
tn  one  Instance,  where  if  a  right  of  way  was 
not  furnished  the  amount  of  timber  upon  that 
quarter  section  should  be  deducted:  but 
otherwise  the  appellant  was  required  to  pay 
for4be  10325.000  feet 

Some  contention  is  made  by  the  appellant 
that  there  was  a  mutual  mistake  between  the 
parties  as  to  the  amount  of  timber.  There 
Is  notblng  tn  this  record  whidi  would  Justify 
this  ctMitentlon.  The  record  is  conclusive  to 
the  effect  that;  there  was  a.  difference  of  <q>ln- 
lon  between  the  scalers  who  had  scaled  the 
standing  timber  fOr  tbe  parties  as  to  the 
Amount  of  timber  before  the  contract  was 
entered  Into ;  but  the  parties  themselves,  aft- 
er this  difference  of  opinion,  agreed  that 
there  was  10.82.5,000  feet,  and  after  that 
agreement  was  mtered  into  the  parties  can- 
not now  be  heard  to  say  that  there  was  a  mu- 
tual mistake. 

We  also  think  it  Is  plain  from  the  contract 
that  the  appellant  was  to  pay  for  the  timber 
each  month  as  It  was  taken  off.  He  was  to 
keep  a  mill  scale,  whldi  -wajs  for  the  purpose 


of  determining  approximately  the  amount  of 
timber  taken.  He  was  required  to  make  pay- 
ments according  to  that  scale.  It  Is  not  dis- 
puted In  this  record  that  be  made  those 
payments,  and  that  he  kept  an  accurate  mill 
scale.  The  evidence  Is  conclusive  upon  that 
point  The  only  ground  alleged  In  the  com- 
plaint for  terminating  the  contract  was  that 
the  appellant  had  failed  to  keep  an  accurate 
mlU  scale  of  the  timber  and  had  tailed  to  pay 
therefor ;  but  there  Is  no  evidence  In  the  rec^ 
ord  to  sustain  that  allegation  of  the  complaint. 
InL.fact  the  evidence  on  the  part  of  the  appel- 
lant Is  undisputed  to  the  effect  that  an  accu- 
rate mill  scale  was  kept,  and  that  payments 
were  made  promptly  on  the  15th  of  the  follow- 
Ing  month  for  all  the  timber  taken  according 
to  that  scale;  so  that  it  is  apparent  that  the 
respondents  were  not  entitled  to  have  the  con- 
tract canceled,  or  to  receive  pay  for  the  timber 
before  the  expiration  of  the  five-year  period. 
<  AVe  are  of  the  opinion,  therefore,  that  the  trial 
j  court  erred  in  entering  the  judgment  In  favor 
I  of  the  respondents  and  agalust  the  appellant. 
I  and  in  canceling  the  contract  before  the  ex- 
ptratloni  of  the  five-year  period.  The  action 
was  brought,  as  we  hare  seen,  a  year  before 
the  expiration  of  the  time  In  which  the  appel- 
lant had  to  remove  the  timber  and  to  pay 
therefor.  If,  as  we  have  seen,  the  appellant 
kept  an  accurate  account  of  the  mill  scaJe  and 
paid  therefor  at  the  contract  price,  he  was 
not  In  default  upon  his  contract,  and  the 
lower  court  was  therefore  without  authority 
to  render  any  judgment,  especially  one  can- 
celing the  contract.  But  it  Is  said  by  the  re- 
spondents in  their  brief  that  the  appellant 
had  abandoned  the  contract  We  find  no  evi- 
dence In  the  record  to  sustain  this  contention. 
It  Is  true  the  appellant  testified  that  upon 
the  north  side  there  was  some  timber  whidi 
he  did  not  Intend  to  take  away.  It  Is  true 
the  appellant  testified  that  there  was  more 
than  1,000,000  feet  upon  what  is  called  the 
south  side,  which  he  did  Intend  to  take  away, 
but  that  be  had  made  demand  for  a  right  of 
way  as  provided  in  the  contract,  and  that  the 
right  of  way  had  not  been  furnished.  It  is 
true  this  demand  was  made  after  this  action 
was  begun,  and  the  trial  court  was  of  the  opin- 
ion that  It  was  not  made  in  good  faith. 

[2]  But  If  the  appellant  had  complied  with 
his  contract— and  we  think  the  evidence 
shows  he  had,  up  to  that  time — he  was  enti- 
tled to  demand  the  right  of  way  and  have  it 
furnished  according  to  the  terms  of  the  con- 
tract; and  If  it  was  not  furnished  he  was 
entitled  to  deduct  the  1,000,000  feet  or  more 
from  the  10,000,000  feet  which  he  had  agreed 
to  purchase. 

[3]  It  appears  now  that  the  five-year  pe- 
riod has  elapsed;  but  after  the  judgment  was 
entered  In.  this  action  the  contract  was  can- 
celed by  the  lower  court,  and  It  Is  plain  that 
after  that  time  the  appellant  was  bound  by 
that  judgment  until  it  was  reversed,  and  he 
had  no  right  to  go  upon  the  land  to  take  more 
timber  therefrom.  In  view  of  this  fact,  and. 
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in  Tfew  of  the  fact  that  the  Judgment  of  the 
trial  court  must  be  reversed  for  the  reasons 
above  stated,  it  Is  but  jast  that  the  appellant 
should  have  an  exten^on  of  time  in  which 
to  fully  perform  his  contract,  which  would 
be  the  dlfFerence  between  the  date  of  the 
judgment  in  this  case  and  the  date  of  the  ex- 
piration of  the  contract 

The  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded,  with  directions  to 
the  lower  court  to  deny  the  relief  prayed  for 
by  the  respondents,  but  to  grant  to  the  appel- 
lant an  extension  of  time  within  wlilch  to 
complete  his  contract  equal  to  the  time  be- 
tween the  date  of  the  decree  and  the  date  ot 
the  expiration  of  the  contract. 

ELLIS,  C.  J.,  and  PARKER,  FULLER^ 
TON,  MAIN,  WEBSTER,  and  HOLCOMB. 
JJ.,  concur. 


STATE  ex  rel.  MTRPHT  v.  TATIX)R,  Supe- 
rior Court  Judge.    (No.  14680.) 

(Sapreme  Oourt  of  Washington.   Aiiril  16, 
1918.) 

1.  COTTBTB  «=»207(5)  —  APPELLATB  GOUIT  — 

Orioinal  juBiSDicnoN— Prohibition.  ■ 
The  Supreme  Court  can  Isaue  a  writ  of 
prohibition  to  restrain  tiie  exercise  of  unauthor- 
ized judicial  or  qaasi  judidal  acti^  although  not 
imued  in  aid  of  its  appellate  or  revisory  ju- 
risdiction, under  Const,  art  4,  }  4,  granting  to 
sucli  court  "power  to  issue  writs  of  mandamus, 
review,  prohibition,  halwas  corpaa,  certiorari, 
and  all  other  writi  necessary  ana  proper  to  the 
complete  exercise  of  Its  appellate  and  revisory 
jurisdiction." 

2.  Pbohibition  ^=»5{1)— Magistrate. 

Prohibition  will  lie  from  the  Supreme  Court 
against  a  judge  of  the  superior  court  sitting  as 
a  magistrate,  because  the  judge  while  acting 
as  a  magistrate  is  acting  in  the  capacity  of  a 
judge  of  the  superior  court  and  not  in  hu  Indi- 
vidual capacity. 

3.  Cbihxral  Law  «S9207(4)— Uaoisiutbb— 

POWEBS. 

A  committing  magistrate  under  Rem.  Code 
1915,  ti  1949,  1955,  cannot,  over  the  objection 
of  accused,  inquire  into  a  gross  misdemeanor, 
since"  section  46  gives  justices  of  the  peace  con- 
current jarisdiction  with  the  supenor  court; 
the  word  "exclusive,"  in  sectioq  1049,  provid- 
iog  that  a  magistrate  shall,  when  It  appears  an 
offense  of  which  the  superior  court  has  exclu- 
sive jurisdiction  has  been  committed,  issue  a 
warrant,  having  a  definite  meaning,  and  since 
section  1928  gives  the  accused  the  right  to  have 
a  jury  determine  whether  the  penalties  of  a 
justice  court  are  severe  enough. 

Department  1.  Application  by  the  State 
of  Washington,  on  the  relation  of  W.  P.  Mur- 
phy, for  a  writ  prohibiting  Harcourt  M. 
Taylor,  as  judge  of  the  Superior  Court  of  the 
State  ot  Washington  In  and  for  Yakima 
CoDHty,  sitting  as  committing  magistrate, 
from  proceeding  further  In  a  cause  wherein 
relator  was  charged  with  a  gross  misdemean- 
or. Writ  granted. 

Thos.  H.  Wilson  and  Harold  B.  Gilbert, 
both  of  North  Taklma,  for  appellant. 


POLLERTON,  J.  On  February  2,  1918, 
one  Arthur  Garden  appeared  before  the  Hon. 
Harcourt  M.  Taylor,  one  of  the  judges  of  the 
superior  court  of  Yakima  county,  and  made 
complaint  that  a  criminal  oCTense  had  l>een 
committed  by  one  W.  P.  Murphy.  The  Judge, 
acting  as  a  magistrate,  examined  on  oath  the 
complainant  and  the  witnesses  provided  by 
him,  reduced  the  complaint  to  writing,  caused 
it  to  be  subscribed  by  the  complainant,  and 
issued  a  warrant  for  the  arrest  of  Murphy. 
The  warrant  as  Issued  chained  Murphy  with 
the  commission  of  an  assault  upon  the  person 
of  Garden,  an  ofCense  denominated  and  pun- 
ishable as  a  gross  misdemeancH:  under  the 
statute.  On  being  brought  before  the  maglsh 
trate,  Murphy,  through  bis  counsel,  moved 
the  court  to  dismiss  the  complaint  and  dis- 
cliarge  the  defendant,  basing  the  motion  on 
the  ground  that  the  judge,  sitting  as  a  magis- 
trate, was  without  jurisdiction  to  Inquire  fur- 
ther into  the  offense  after  it  had  been  deter- 
mined that  the  offense  committed  was  a  gross 
misdemeanor.  This  motion  was  overruled, 
whereupon  the  defendant,  specially  reserv- 
ing his  motion  to  the  jurisdiction  of  the  mag- 
istrate, moved  that  the  cause  be  transferred 
to  the  nearest  Justice  of  the  peace  for  further 
proceedings,  baaing  this  motion  on  the  ground 
that,  since  the  C(Hnplalnt  charged  a  gross  mis- 
demeanor, a  police  court  had  Jurisdiction, 
and  that  he  had  the  right  under  the  statute 
to  be  put  to  trial  for  the  alleged  oCEense  be- 
fore such  a  justice,  who  alone  had  authority 
to  transfer  the  cause  to  the  superior  court  If 
it  should  be  determined  on  the  trial  that  the 
punishment  which  the  justice  court  couM  im- 
iwse  would  be  inadequate  for  the  offense. 
This  motion  was  likewise  overruled.  The 
defendant  thereupon  applied  to  this  court 
for  a  writ  directed  to  the  judge,  prohibiting 
him  from  proceeding  further  In  the  cause,  or 
in  the  alternative  from  proceeding  further 
than  to  transfer  the  cause  to  the  nearest  jus- 
tice ot  the  peace  for  trlaL  To  the  ai^Uca- 
tlon  the  magistrate  demurred:  First,  for 
want  of  Jurisdiction  in  this  court  to  issue 
the  writ  demanded ;  and,  seoond,  for  want  of 
sufficient  facts.  Hie  cause  is  now  before  us 
on  the  questions  suggested  by  the  application 
and  the  daanrrer  thereta 

[1]  On  the  Jurisdictional  qnestltm,  it  is  first 
urged  that  this  court  Is  without  power  to 
issue  a  writ  ot  prohlbitl<»i  other  than  in 
aid  of  Its  appellate  or  revisory  jurisdiction, 
and  that  this  writ  Is  not  sought  in  aid  of  ^- 
ther.  The  power  of  this  court  to  Issue  writs 
of  prdilbltlfm  Is  derived  from  the  Constitu- 
tion. SecUon  4  of  article  4  of  that  Instru- 
ment grants  to .'  this  court  "original  Juris- 
diction in  habeas  corpus  and  quo  warranto 
and  mandamus  as  to  all  state  cheers,"  and 
"power  to  issue  writs  of  mandamus,  review, 
prohlbitlrai,  habeas  corpus,  certiorari,  and  all 
other  writs  necessary  and  proper  to  the  com- 
plete exercise  of  its  appellate  and  revisory 
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juriadlctlon."  The  power  to  Issue  writs  oC 
prohibition  must  of  course  be  found  In  the 
latter  of  these  clauses.  From  that  clause  It 
might  be  concluded  as  a  matter  of  first  Im- 
pression that  the  power  was  restricted  to  in- 
stances where  the  writ  was  found  necessary 
in  aid  of  the  court's  appellate  and  revisory 
Jurisdiction,  but  we  early  held  that  such  was 
not  its  meaning.  In  State  ex  rel.  v.  Superior 
Court,  15  Wash.  668,  47  Pac.  31,  37  L.  R.  A. 
Ill,  55  Am.  St.  Bep.  007,  the  writ  was  sought 
to  prohibit  a  superior  court  from  proceeding 
In  a  matter  thought  to  be  without  and  In  ex- 
cess of  its  Jurisdiction,  and  it  was  contended 
that  the  court  was  without  power  to  issue 
the  writ  because  of  the  reason  here  suggest- 
ed. The  court  held,  however,  that  the  quali- 
fying clause  was  not  Intended  to  restrict  or 
limit  Its  power  to  issue  the  writs  speclflcally 
enumerated,  but  was  intended  rather  to  con- 
fer on  the  court  power  to  issue  writs  other 
than  those  specifically  enumerated  which 
might  be  found  necessary  to  a  complete  exer- 
cise of  its  appellate  and  revisory  jurisdic- 
tion. In  the  course  of  the  opinion  It  was 
pointed  out  that  to  restrict  the  power  as 
therein  sought  would  leave  the  power  of  no 
practical  value,  as  it  Is  "difficult  to  conceive 
a  case  in  which  It  would  be  necessary  to  is- 
sue the  writ  solely"  in  aid  of  a  court's  appel- 
late or  revisory  jurisdiction.  Subject  to  the 
restriction  that  writs  of  this  sort  will  only 
be  Issued  to  restrain  the  exercise  of  an  un- 
authorized Judicial  or  quasi  judicial  act 
(State  ex  rel.  Bennett  v.  Taylor,  54  Wash. 
150,  102  Pac.  1029),  the  case  has  not  been 
departed  from,  but,  on  the  contrary,  announc- 
es the  princii)le  upon  which  this  court  has 
issued  the  writ  In  the  numerous  instances 
found  In  our  records  where  no  question  of 
aiding  its  appellate  or  revisory  Jurisdiction 
was  involved. 

[2]  A  second  objection  Is  that  the  writ  will 
not  lie  against  the  judge  of  the  superior 
court  when  sitting  as  a  magistrate.  The 
argument  Is  that  the  Judge  of  the  superior 
court  wben  sitting  as  a  magistrate  acts  in  a  : 
special  capacity,  and  la  not  an  officer  against 
whom  an  orfginal  writ  will  lie  from  this 
court  The  precise  Question  seems  never  to 
bare  be«i  determined  1^  us.  The  nearest 
approadi  to  it  Is  i>erhapa  tbe  case  of  State 
ex  rel.  Romano  v.  Takey,  43  Wash.  15,  85 
Pac.  990,  9  Ann.  Cas.  1071,  where  a  writ  of 
mandamus  was  sought  from  this  court  to 
compel  a  Judge  of  the  superior  court  to  en- 
tertain as  a  magistrate  a  complaint  made 
before  him  charging  the  commission  of  a 
crime,  jurisdiction  over  Which  he  had  de- 
clined. Among  tbe  objections  urged  against 
the  issuance  of  the  writ  was  that  this  court 
was  without  jurisdiction  since  a  magistrate 
Is  not  of  the  class  of  officers  against  whom  It 
has  original  Jurisdiction  to  issue  the  writ. 
The  application  for  tbe  writ  was  denied  on 
other  grounds  urged,  thus  rendering  It  un- 
necessary to  pass  upon  the  particular  ob- 


jection; but  the  question  was  noticed  In 
tbe  course  of  the  opinion,  the  court  saying 
that  the  jurisdiction  might  be  questioned. 
Notwithstanding  this  seeming  dissent  from 
tbe  view,  we  are  constrained  on  further 
consideration  to  hold  that  tbe  writ  of  pro- 
hibition will  He  from  this  court  when  the 
officer  sought  to  be  prohibited  is  a  judge 
of  the  superior  court  The  examination  of 
a  person  charged  with  crime  Is  something 
more  than  tbe  exercise  of  a  mere  ministerial 
function.  It  Includes  an  accusation,  a  war- 
rant of  arrest,  an  examination  of  witnesses, 
a  finding  of  the  probable  guilt  or  Innocence 
of  the  accused;  and  results  In  an  order  either 
discharging  tbe  accused  or  binding  him  over 
to  the  proper  court  to  answer  for  the  offense. 
The  exercise  of  these  functions  Is  plainly  the 
exercise  of  Judicial  functions.  State  ex  reL 
Long  T.  Keyes,  75  Wis.  288,  44  N.  W.  13 ;  Ex 
parte  Gist,  26  Ala.  156;  Belser  r.  Scrlf^s- 
McRae  Pub  Go.,  113  Ey.  383.  68  S.  W.  457. 
And,  being  so,  the  acts  are  within  the  office 
of  a  writ  of  prohibition.  State  ex  rel.  Ben- 
nett T.  Ta>'Ior,  supra.  The  power  to  inquire 
Into  accusations  of  crime  Is,  we  think,  an 
attribute  of  the  office  held  by  the  officer  em- 
poirered  to  so  Inquire,  rather  than  an  attri- 
bute of  the  Individual  who  happens  for  the 
time  being  to  be  the  occupant  of  the  office. 
True,  the  statute  conferring  the  power  uses 
the -terms  "Justice  of  the  peace"  and  "judge 
of  the  superior  court"  In  designating  the 
officers  vested  with  the  power;  but  to  say 
that  tbe  justice  or  the  judge,  when  conduct- 
ing the  inquiry,  acts  in  a  capacity  different 
from  bis  capacity  as  a  justice  of  the  peace 
or  Judge  of  the  superior  court,  is  to  say  that 
the  statute  is  nothing  more  than  a  convenient 
means  of  designating  the  Individuals  who 
may  conduct  the  inquiry.  We  think  the  stat- 
ute something  more  than  this;  we  think 
it  confers  u[M)n  tbe  office  which  they  hold 
additional  duties  to  he  exercised  by  them  in 
virtue  of  their  powers  as  such  officers.  In 
other  words,  when  a  Justice  of  the  peajce  or 
a  Judge  of  the  superior  court  conducts  such 
an  inquiry,  he  acts  as  such  Judge  or  Justice 
of  the  peace,  not  in  another  and  dlCTerent 
capacity.  Applying  the  rule  to  the  specific 
case,  it  must  follow  that,  when  the  judge 
of  the  superior  court  of  Yakima  county  pro- 
ceeded to  Inquire  into  tbe  offense  charged 
against  tbe  relator,  be  proceeded  in  his  capac- 
ity as  Judge  of  such  court,  and  is  subject  to 
be  restrained  by  an  original  writ  from  this 
court  as  much  so  as  he  would  be  were  he 
exercising  any  other  of  his  Judicial  functions. 

Perhaps  the  point  can  be  made  more  clear 
by  another  consideration.  It  is  not  denied, 
of  course,  that  a  magistrate,  acting  as  such, 
may  not  be  restrained  by  a  writ  of  prohibi- 
tion when  he  acts  in  excess  of  or  without 
Jurisdiction;  the  contention  Is  that  he  is  not 
subject  to  the  original  Jurisdiction  of  this 
court,  but  to  tbe  Jurisdiction  of  tbe  superior 
court  If  this  contention  be  sound,  we  would 
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bare  the  anomaly  of  a  Judge  of  the  superior 
court  while  sitting  In  one  capacity  Issuing 
a  writ  against  himself  while  sitting  In  anoth- 
er, or  the  anomaly  of  a  magistrate  agaio&t 
whom  DO  such  writ  would  He.  Manifestly 
neither  of  these  alternatives  should  be  given 
effect  unless  the  governing  principles  are 
such  as  to  admit  of  no  other  construction. 
We  cannot  believe  they  are  so. 

[3]  It  remains  to  inquire  whether  the  mag- 
istrate acted  in  excess  of  bis  jurisdiction 
when  he  denied  the  motions  of  the  relator 
and  proceeded  lo  determine  whether  he  was 
chargeable  with  an  offense  within  the  Juris- 
diction of  the  superior  coart  The  question 
involves  a  construction  of  the  statutes,  and 
to  an  understanding  of  the  position  of  the 
relator  it  Is  necessary  to  notice  those  we 
find  to  be  pertinent  As  we  have  stated,  the 
offense  charged  against  the  relator  was  a 
gross  misdemeanor.  Such  an  offense  is  pun- 
ishable, where  no  specific  penalty  is  fixed  by 
the  statute,  by  Imprisonment  in  the  county 
Jail  for  not  more  than  one  year,  or  by  a  fine 
of  not  more  than  $1,000,  or  by  both  fine  and 
Imprisonment.  Rem.  Code  8  2267.  By  section 
46  of  the  Code  (Rem.),  Justices  of  the  peace 
are  given  concurrent  Jurisdiction  with  superi- 
or courts  of  all  gross  misdemeanors;  with 
the  limitation,  however,  that  Justices  of  the 
peace  elected  In  cities  of  the  first  class  shall 
in  no  event  Impose  a  greater  punishment 
for  sudi  an  offense  than  imprisonment  in  the 
county  Jail  for  six  months  or  a  flue  not  ex- 
ceeding fSOO,  and  that  justices  of  the  peace 
other  than  ttiose  elected  In  cities  of  the  first 
class  shall  Impose  no  greater  punlshm^t 
than  imprisonment  In  the  county  jail  for  a 
period^  SO  days  or  a  fine  not  «ceeding 
$100.  The  statute  relating  to  the  procedure 
In  justices^  courts  in  cas«  of  persons  accused 
of  crime  provides  (sectlcm  192S)  that,  when- 
ever a  complaint  on  oath  in  writing  Is  filed 
with  a  justice  of  the  peace  charging  any 
perscm  with  the  commlsdon  of  a  crime  or 
misdemeanor  of  which  he  has  JurlsdlctlCHi, 
the  justice  shall  issue  a  wurant  for  the  ar- 
rest of  such  pemm  and  cause  such  person 
to  be  brought  forthwith  before  him  for  trial 
By  sections  1926  ftnd  1827.  it  is  provided 
that.  In  all  trials  for  offenses  within  the  jurls- 
dlctlfm  of  the  justice,  the  defendant  or  the 
state.  If  either  so  desires,  may  demand  a 
Jury,  and  if  the  defendant  is  found  guilty 
the  Jury  or  the  Justice,  as  the  case  may  be, 
shall.  as.sess  the  pimlshment;  "or  [section 
1928]  if.  In  their  opinion,  the  pimlshment 
they  are  authorized  to  assess  Is  not  adequate 
to  the  offense,  they  may  so  find,  and  In  such 
a  case  the  Justice  shall  order  such  defendant 
to  enter  Into  a  recognizance  to  appear  In 
the  superior  court  of  the  county,  and  shall 
recognize  the  witnesses,  and  proceed  as  In 
proceedings  by  a  committing  magistrate." 
Section  1&49\  relating  to  the  examination  of 
persons  charged  with  crime,  reads  as  follows: 


"Upon  complaint  being  made  to  any  Jastice 
of  the  peace,  or  judge  of  the  superior  coart, 
that  a  criminal  offense  hag  been  committed,  he 
shall  examine  on  oath  the  complainant,  and  any 
witness  provided  by  him,  and  sball  reduce  the 
comoUunt  to  writing,  and  ehall  cause  the  same 
to  be  subscribed  b;  the  complainant;  and  if 
it  shall  appear  that  any  offense  has  been  com- 
mitted of  which  the  superior  court  has  exclusive 
jurisdiction,  the  magistrate  shall  issue  a  war- 
rant reciting  the  substance  of  the  accusatioQ, 
and  requiring  the  officer  to  whom  it  shall  be 
directed  forthwith  to  take  the  person  accused 
and  bring  him  before  the  person  issuing  the 
warrant,  unless  he  shall  be  absent  or  unable  to 
attend  thereto,  then  before  some  Other  magis- 
trate of  the  county,  to  be  dealt  with  according 
to  law^  and  In  the  same  warrant  may  require 
the  officer  to  suinmon  such  witnesses  as  shall 
be  therein  named,  to  appear  and  give  evidence 
OQ  the  examination." 

Section  1955  reads: 

"If  it  shall  appear  that  an  offense  has  been 
committed  of  which  a  justice  of  the  peace  has 
jurisdiction,  and  one  which  would  be  sufficient- 
ly punished  by  a  fine  not  exceeding  one  hundred 
doIlarB,  if  the  magistrate  having  the  complaint 
is  a  justice  of  the  peace,  he  shall  cause  the  com- 
plaint to  be  altered,  and  proceed  as  in  like  cases 
before  a  justice  of  the  i>eace,  •  •  •  and 
shall,  by  order,  require  the  defendant  and  the 
witnesses  to  enter  into  recognizances,  with  suffi- 
dent  sureties,  to  be  approved  by  the  magistrate, 
for  their  appearance  before  such  justice  at  the 
time  and  place  stated  in  the  order;  and  such 
justice  shall  proceed  to  the  trial  of  the  action  as 
if  originally  commenced  before  him." 

Stating  the  substance  of  these  statutes  In 
a  more  succinct  form,  It  Is  therein  provided: 
(1)  That  justices  of  the  peace  have  concur- 
rent jurisdiction  with  the  superior  courts 
over  all  cases  of  gross  misdemeanor ;  (2)  that, 
when  a  complaint  is  made  before  a  Justice 
of  the  peace  charging  a  person  with  a  gross 
misdemeanor,  it  Is  the  duty  of  the  justice  to 
issue  a  warrant  for  the  arrest  of  the  accused 
and  cause  the  accused  to  be  brou^t  before 
him  for  trial;  (3)  that,  when  th&  accused  Is 
brought  before  the  justice  for  trial  for  an  of- 
fense within  the  concurrent  jurisdiction  of 
the  superior  court,  he  Is  entitled  as  of  right  to 
be  tried  by  a  Jury,  and  entitled  as  of  right  to 
have  the  Jury  determine  whether  the  acts 
constituting  the  offense  of  which  he  Is  ac- 
cused can  be  sufficiently  punished  by  the  pen- 
alties the  Justices'  court  la  empowered  to  In- 
flict; (4)  that  a  Justice  of  the  peace  or  judge 
of  the  superior  court  when  acting  as  a  magis- 
trate Is  empowered  to  Issue  a  warrant  for  the 
arrest  and  examination  of  a  person  charged 
with  crime,  only  when  the  crime  charged  is 
within  the  exclusive  Jurisdiction  cf  the  su- 
perior court;  and  (5)  that  a  magistrate  is 
only  empowered  to  transfer  a  cause  for  trial 
before  a  justice  of  the  peace  when  the  offense 
with  which  the  accused  Is  charged  is  within 
the  exclusive  Jurisdiction  of  the  superior 
court,  and  he  finds  during  the  course  of  the 
examination  that  the  offense  actually  commit- 
ted is  one  within  the  Jurisdiction  of  a  Justice 
of  the  peace  and  one  which  would  be  suffi- 
ciently punished  by  the  penalties  a  Justice  of 
the  peace  Is  empowered  to  inflict. 

It  most  follow  that  the  re^ndent  acting 
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as  a  ma^strate  was  wlthioTit  authority,  over 
the  objection  of  the  relator,  to  Inquire  Into 
the  offenae  with  which  the  relator  Is  charged. 
As  we  have  shown,  the  offense  diarged 
against  the  relator  was  an  offense  within  the 
Jurisdiction  of  the  Justice  of  the  peace,  and 
an  offense  for  which  the  relator,  before  he 
could  be  bound  to  answer  in  the  superior 
court,  was  entitled  to  the  Judgment  of  a  Jury 
whether  it  could  be  adequately  punished  by 
the  penalties  a  jBstlce's  court  was  empower- 
ed to  Inflict.  This  remedy  the  magistrate 
could  not  afford  him.  Moreover,  we  think  the 
term  "eicUialve,"  used  In  the  section  of  the 
statute  empowering  a  magistrate  to  enter 
upon  the  examination  of  persons  accused  of 
crime,  has  a  definite  meaning.  We  think  it 
can  be  given  no  other  meaning  than  that  the 
offense  must  be  without  the  Jurisdiction,  con- 
current or  otherwise,  of  a  justice  of  the 
peace. 

It  Is  not  here  asserted,  of  course,  that  a 
grand  jury  may  not  Indict  for  a  gross  misde- 
meanor without  a  trial  before  a  Justice  of  the 
peace,  or  that  the  prosecuting  attorney  may 
not  flie  an  Information  directly  In  the  superi- 
or court  for  such  an  offense  without  such  a 
trial ;  we  hold  only  that  the  power  of  a  mag- 
istrate to  Inquire  Into  offenses  la  confined  to 
offenses  within  the  exclusive  Jurlsdictioa  of 
the  superior  courts. 

These  considerations  lead  to  the  conclusion 
that  the  magistrate  was  In  this  Instance  act- 
ing in  excess  of  his  powers,  and  that  ihia 
particular  magistrate  Is  subject  to  the  writs 
of  this  court 

Let  the  writ  Issue. 

EI/LIS,  O.  J.,  abd  PABEEB,  MAIN,  and 
WEBSTER,  JJ.,  concur. 


PETERS  V.  CASUALTY  CO.  OF  AMERICA. 
(No.  14555.) 

(Supreme  Court  of  Washington.    April  17, 
1918.) 

1.  EvioBNCB  4t=s>6S— Failube  to  Remove  Au- 
tomobile License  Tag— Pbksumption. 

Where  defendant,  who  bad  procured  a  license 
for  the  year  1916,  under  Laws  1915,  p.  227 
(Rem.  Code  1915,  I  5562-57  et  seq.),  to  operate 
bis  automobile  for  aire  in  a  city  of  the  first  class, 
failed  to  remove  his  number  plates  for  such  year 
when  he  sold  the  car,  it  will  be  conclusively 
presumed,  as  far  as  the  rights  of  the  public 
are  concerned,  that  he  was  the  owner  and  op- 
erator of  the  car,  at  leaet  for  such  year,  and 
that  wlioever  was  operating  the  car  with  said 
number  was  his  agent,  in  view  of  Laws  1915, 
p.  391,  I  13  (Rem.  Code  1915,  {  5562—13),  pro- 
viding that  upon  the  sale  of  any  motor  vehicle 
delivery  thereof  shall  not  be  deemed  to  have 
been  made  until  the  vendor  shall  have  removed 
his  number  plates  therefrom. 

2.  MuniciFAL  GoBPOBATions  «S3705{12)  — 
NBOi.ioENaB  OF  Dkiveb  of  JiTnET— Iaabzl- 
ITT  OF  SuBinnr. 

Defendant  being  the  owner  of  the  car  in 
so  tar  as  the  rights  of  the  public  are  concern- 
ed at  the  time  plaintiff  was  injured,  the  sure^ 


on  defendanfe  bond  ^Ven  pnrsnalit  to  Laws 

1915,  p.  227,  is  also  liable  for  the  negligence  of 
the  driver. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tftllman, 
Judge. 

Action  by  David  Peters  against  one 
Scthwartc  and  wife  and  the  (>asualty  Compa- 
ny of  America.  Verdict  and  judgment 
against  the  Casualty  Company,  and  it  ap- 
peals. Affirmed. 

Bradford,  Allison  ft  Egan  and  Henry  S. 
Noon,  all  of  Seattle,  for  appellant.  Mac- 
Kinnon &  Schooley,  £.  H.  Gule,  and  J.  A. 
Gnie,  all  ct  Seattle,  for  respondoit. 

PARKER,  J.  This  action  was  commenced 
by  the  plaintiff,  Peters,  against  the  defend- 
ants, Schwartz  and  wife  and  the  Casualty 
Company,  seeking  recovery  of  damages  claim- 
ed to  have  been  suffered  by  bim  through  the 
negligence  of  Schwartz,  acting  by  his  agent, 
in  the  operation  of  his  automobile  for  hire 
in  the  city  of  Seattle.  The  Casualty  Company 
was  made  a  defendant  because  it  bad  exe- 
cuted a  bond  as  surety  with  Schwartz  as 
principal  In  pursuance  of  chapter  57,  Laws 
1915  (section  5562—37  and  following  of 
Remington's  Code),  relating  to  motor  vehicles 
as  passenger  carriers  In  cities  of  the  first 
class,  so  that,  In  so  far  as  the  action  Is 
against  the  Casualty  Company  It  is  an  action 
upon  the  bond.  Trial  in  the  superior  court 
for  King  county  sitting  with  a  Jury  result- 
ed in  verdict  and  judgment  against  the  Cas- 
ualty Company  in  the  sum  of  $1,875,  from 
whldL  it  has  appealed  to  this  court. 

[1]  It  is  contended  in  appellant's  behalf 
Qiat  there  was  a  fiillure  of  proof  of  owner- 
ship of  the  car  In  Schwarts  at  the  dtime  re- 
spondent was  Injured  by  Ite  operation,  and 
that  aK>ellaiit  had  been  released  frran  the 
obligation  of  Its  bond  because  Schwarts  had 
then  sold  the  car,  which  was  then  being  op- 
erated by  another  person.  The  bond  upon 
which  recovery  is  sought  was  executed  and 
filed  in  the  office  of  the  secretary  of  state 
on  April  24,  1916,  and  hereupon  a  permit 
was  issued  under  diapter  57,  Laws  1015,  to 
Schwartz  to  operate  his  car  for  hire  in  the 
city  of  Seattle.  Schwartz  had  theretofore 
received  his  license  for  this  car  for  the  year 

1916,  the  license  number  being  36388,  which 
Is  the  number  specified  in  the  bond  as  de- 
scriptive of  the  car.  Thereafter,  on  May  25, 
101^  Scbwarts  executed  a  contract  of  sale 
for  the  car,  and  thereafter  other  contracts 
were  executed,  all  purporting  to  transfer  the 
title  of  the  car  to  other  persons.  While  there 
are  some  circumstances  sbown  in  the  record 
which  surest  that  Schwartz  had  at  all  times 
retained  some  interest  In  the  car,  we  shall 
assume,  for  argument's  sake,  that  as  between 
him  and  subsequent  purchasers  under  these 
contracts  he  parted  with  all  Interest  in  It. 
The  license  number  plates  for  the  year  1916 


rf^For  otbsr  CAMS  sm  sun*  topic  and  KBT-NUMBBR  la  all  Ker-Numbered  Dlseata  aad  I&d«XM 


Digitized  by 


WadL) 


STATE 


r.  BELIi 


221 


Issoed  to  SchwartB  aod  placed  npon  the  car 
b7  him  were  never  remoTed  by  bim  or  any 
other  peiwHi  during  that  year,  and  the  auto- 
tnobile  was  oonUniied  to  be  (grated  for 
hire  under  that  number.  Indeed,  It  seems 
highly  probable  that  the  number  plates  were 
2eft  on  the  car  In '  pursuance  of  the  under* 
standing  of  all  the  parties  to  these  eontracte 
of  sale.  So  that,  In  ao  f&r  as  the  license 
number  plates  and  the  license  and  b<md  rec- 
ords of  the  state  relating  to  tiie  operation 
of  antomoblles  for  hire  are  concerned,  the 
public  was,  in  effect,  advised  that  the  car  be- 
longed to  SchwartB  and  was  bdng  operated 
by  him  for  hire.  The  car  was  being  so  op- 
erated for  hire  fn  the  city  of  Seattle  on  Jane 
27,  1916,  when  respondent  \raB  Injived,  as 
he  claims,  by  the  negligence  ot  Its  driver,  at 
the  intersection  of  Spring  street  and  llilrd 
avenue.  Section  IS,  at  page  391,  c.  142,  Laws 
1915  (section  B562— 13,  Rem.  Code)  reads  In 
part  as  fMlows: 

"Upon  the  sale  of  any  motor  vdiicle  the  de- 
Ih-ery  thereof  shall  not  be  deemed  to  have  been 
made  until  the  vendor  shnll  have  removed  his 
number  plates  therefrom.   •    •    • " 

[2}  This  provision  of  the  general  motor 
vehicle  law  and  the  facts  above  noticed,  we 
conclude,  answers  the  contention  made  In  ap- 
pellant's  behalf  that  there  was  no  proof  of 
the  ownership  of  the  car  by  Schwartz  at  the 
time  respondent  received  his  injury.  It 
seems  to  us  that,  Schwartz  having  failed  to 
remove  his  license  number  plates  in  compli- 
ance with  the  mandatory  provisions  of  this 
section,  he  must  be  conclusively  presumed  to 
be  the  owner  and  operator  of  the  car,  at 
least  during  the  year  1916,  and  that  it  must 
be  conclusively  presumed  as  against  him  that 
whoever  was  In  fact  operating  the  car  with 
the  license  number  plates  of  Schwartz  volun- 
tarily left  thereon  by  him  was  doing  so  as  his 
agent  These  acts,  both  passed  at  the  191S 
session  of  the  Legislature,  were  the  law  as  It 
existed  when  the  appellant  executed  the  bond 
as  seenrity  with  Schwartz.  We  think  it  fol- 
lows that,  Schwartz  being  thus  the  owner  of 
the  car  In  so  far  as  the  rights  of  the  public 
are  concerned,  at  the  time  respondent  was  in- 
jured, appellant  is  also  liable  as  surety  upon 
the  bond.  Our  recent  decision  In  MacDonald 
T,  Lawrence,  170  Pac.  576,  contains  observa- 
tions made  by  Judge  E*uUerton,  speaking  for 
the  court;  quite  in  barmwiy  with  this  condn- 
slon. 

Counsel  for  appellant  cite  and  rely  npon  a 
number  of  decisions  dealing  with  the  guestl<»i 
of  the  w^ght  of  presumptions  as  against  evi- 
dence tending  to  overcome  them.  We  think 
the  rule  as  announced  tty  snch  decisions  is 
not  applicable  here,  in  view  of  the  provisions 
of  section  13,  chapter  142,  Laws  1915,  as 
above  quoted.  In  other  words,  we  think  the 
statutory  rule  there  prescribed  is  In  effect  a 
conclusive  presumption  as  against  the  owner 
of  the  car  who  voluntarily  leaves  his  license 
nomber  plates  thereon  when  he  sells  it.  That 


is,  in  so  far  as  the  rights  of  the  public  are 
concerned  under  the  general  motor  vddcle 
statute  and  the  statute  under  which  the  bond 
of  appellant  was  given,  such  owner  of  the  car 
is  conclusively  presumed  to  remain  the  owner. 

Counsel  for  appellant  dte  and  rely  npon 
our  recent  decision  In  Toung  t.  Wilson,  168 
Pac:  1137.  That  was  a  case  where  there  was 
involved  an  attempted  transfer  of  the  license 
number  from  me  machine  to  another  owned 
by  a  different  person,  and  not  a  case  (tf  an 
owner  voluntarily  leaving  his  lic^ise  number 
j^teg  npon  his  machine  when  he  sold  It.  We 
think  that  decision  is  not  controUlug  here. 

It  is  contended  in  appellant^s  behalf  that 
res[>ondent  was  guilty  of  contributory  negli- 
gence, and  that  it  should  be  so  decided  as  a 
matter  of  law.  This  question  was  presented 
to  the  trial  court  by  appropriate  motions. 
We  have  reviewed  the  evidence  witlk  care^ 
looking  to  the  proper  determination  of  this 
question,  and  are  thoroughly  convinced  tliat 
It  was'for  the  Jury  to  dedde,  and  that  the 
court  could  not  decide  as  a  matter  of  law 
that  the  driver  of  the  machine  was  not  guilty 
of  negligence,  or  that  respondent  was  guilty 
of  contributory  negligence. 

It  is  finally  contended  in  appellant's  b^lf 
that  It  is  entitled  to  a  new  trial  because  of 
newly  discovered  evld^ee.  This  cmtentlon 
Is  presented  to  us  In  app^lant^s  brief  within 
the  space  of  one-half  page  thereof;  In  fact,  It 
is  practically  nothing  but  a  claim  of  error 
rather  than  an  argumrat  In  support  thereof. 
We  feel  justified  In  dispodng  of  It  In  an 
equally  snmmary  manner.  We  have,  how- 
ever, read  the  affidavits  presented  In  support 
of  and  in  opposition  to  the  motion  for  new 
trial,  and  are  quite  convinced  that  they  do 
not  show  any  evidence  which  in  law  conld  be 
regarded  as  newly  discovered,  and,  read  as 
a  whole,  they  8e«n  to  reader  it  quite  unlikely 
that  a  different  verdict  would  be  returned  by 
a  jury  upon  a  new  trial,  even  if  the  evldwce 
so  claimed  to  be  newly  discovered  were  pre- 
sented to  a  jury. 

The  judgment  is  affirmed. 

BLLIS,  G.  J.,  and  M0T7NT  and  HOLGOMB, 
JJ.,  ocmcur. 


STATE  ex  reL  FABMEB  v.  BE3X.  Superior 
Court  Judge.    (No.  1472S.) 

(Sapreme  Court  of  Washington.   April  16, 
1918.) 

Judges  «=561(2)-rCHANOE  of  Judge— Pbejo- 
Dica. 

By  requestiDg  that  the  case  be  tried  to  a 
jury  a  party  submitted  ber  cause  to  tlie  judge, 
ana  could  not,  after  the  request  was  denied, 
avail  herself  of  the  statute,  providing  for  a 
change  of  judge  on  the  grooad  of  prejudice. 

En  Banc.  Original  application  for  pro- 
hibition by  tile  Stete,  on  the  relation  of  Vir- 
ginia I.  Farmer,  against  Ralph  C.  Bell.  Judge 
of  the  Superior  Court  for  Snohomish  County. 
Writ  denied. 
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Winter  S.  Martin,  of  Seattle,  O.  T.  Webb, 
of  Everett,  and  Ray  M.  Wardall,  of  Seattle, 
for  relator.  Edw.  H.  ChaveUe,  of  Seattle, 
for  respondent. 

WEIBSTER,  J.  Thia  la  an  original  appli- 
cation for  a  writ  of  prcdiibltlon.  The  facts 
are  these:  On  or  about  January  1,  1918,  a 
petition  entitled  "In  re  the  Welfare  of  On- 
aneta  M.  Farmer,  Harry  C.  Farmer,  and 
Richard  J.  Farmer"  was  filed  in  the  superior 
court  of  Snohomish  county,  and  on  January 
5,  1918,  Hon.  Ralph  C.  Bell,  one  of  the  judg- 
es of  said  court,  made  an  order  committing 
the  care  and  custody  of  the  minor  children 
named  to  Eva  Farmer,  their  grandmother, 
until  the  further  order  of  the  court,  upon 
certain  terms  therein  stated.  On  March  4, 
1918,  Vir^nla  I.  Farmer,  relator  herein,  as 
the  mother  of  the  children,  filed  a  petition  In 
the  same  court,  requiring  Eva  Farmer  to  ap- 
pear and  show  cause  why  a  rehearing  upon 
the  entire  cause  should  not  be  had,  and  the 
order  rendered  on  January  5,  1918,  be  can- 
celed and  set  aside,  for  the  reasons  set  forth 
in  the  i)etitIon.  Thereupon  the  court  enter- 
ed an  order  requiring  Eva  Farmer  to  ap- 
pear and  show  cause  on  March  11,  1918,  why 
the  cause  should  not  be  reopened  and  the 
matter  set  down  for  a  jury  trial  upon  the  Is- 
sues raised  by  relator's  petition.  Upon  the 
return  date  fixed,  counsel  for  relator  appear- 
ed before  Judge  Bell,  sitting  as  the  presid- 
ing judge  of  the  juvenile  court,  and  request- 
ed that  the  cause  be  set  down  for  trial  be- 
fore a  Jury  in  accordance  with  the  written 
demand  then  on  file  In  the  case.  Respond- 
ent, having  denied  relator's  application  for  a 
jury  trial,  set  the  cause  for  hearing  before 
himself  on  March  18,  1918.  Whereupon  re- 
lator filed  an  affidavit  of  prejudice  pursuant 
to  the  statute,  and  requested  that  the  cause 
be  assigned  to  another  judge  for  trial,  which 
request  was  denied.  This  application  la 
made  for  a  writ  prohibiting  respondent  from 
hearing  and  determining  the  cause. 

To  state  the  case  is  to  decide  it  Relator 
submitted  her  cause  to  Judge  Bell  by  request- 
ing that  the  case  be  tried  to  a  jury.  When 
this  matter  was  determined  adversely,  she 
undertook  to  avail  herself  of  the  provisions 
of  the  statute  relating  to  a  change  of  judge, 
on  the  ground  of  prejudice.  This  application 
was  not  seasonably  made.  As  was  said  by 
Judge  Dunbar,  in  State  ex  rel.  Lefebrre  t. 
aifford,  66  Wash.  313-316,  118  Pac.  40,  41: 

"It  is  true  these  orders  were  not  made  upon 
the  merits  of  the  case;  but  the  statute  does  not, 
by  specific  provision  or  by  any  intendment,  lim- 
it the  right  to  make  the  application  at  any  time 
before  the  trial  on  the  merits.  If  literally  con- 
strued, the  right  would  exist  at  any  time  prior 
to  the  entering  of  the  judgment.  But  to  place 
anch  a  constraction  on  Uie  law  is  to  charge  the 
lawmaking  power  with  an  intention  to  cripple 
and  handicap  the  courts,  In  their  attempted  en- 
forcement of  the  law,  to  an  intolerable  extent. 
Hence  the  neeessltr  of  constmctioQ ;  and,  con- 
struing the  law  ara  attempting  to  ascutaln  its 


meaning,  we  cannot  conclude  that  it  was  intend- 
ed by  the  act  that  a  party  could  Bubmit  to  the 
jurisdiction  of  the  court  by  waiving  bia  rights 
to  object  until  by  some  ruling  of  the  court  in 
a  case  he  becomes  fearful  that  the  judge  is  not 
favorable  to  his  view  of  the  case.  In  other 
words,  he  is  not  allowed  to  speculate  upon  what 
rulings  the  court  will  make  on  propositions  that 
are  involved  in  the  case,  and,  if  the  rulings  do 
not  happen  to  be  in  his  favor,  to  then  for  the 
first  time  raise  the  jurisdictional  question." 

See,  also,  Nance  v.  Woods  et  al.,  79  Wash. 
IBS,  140  Pac.  323;  State  ex  rel.  Stevens  v. 
Sup.  Court,  82  Wash.  420.  144  Pac.  539 ;  State 
ex  rel.  Klxon  v.  Sup.  Court,  87  Wash.  603. 
162  Pac.  1 ;  Fortson  Shingle  Co.  v.  Skagland. 
77  Wash.  8,  137  Pac.  304. 

The  correctness  of  the  court's  ruling  in 
denying  a  jury  trial  may  be  reviewed  upon 
appeal,  and  therefore  la  not  before  us  in  this 
proceeding. 

The  writ  will  be  denied. 

ELLIS.  C.  J.,  and  MOUNT,  MAIN,  PAB- 
KEB,FULLERTON,  HOLCOMB.and  CHAD- 
WICK,  JJ.,  concur. 


HUBBARD  V.  TACOMA  EASTERN  B.  CO. 
(No.  14133.) 

(Supreme  Court  of  Washington.    April  16, 
1918.) 

1.  Master  anu  Servant  «=»129(6)— Liabil- 
ity FOR  Injuries— Defective  Afpxjahces— 
PaoxiMATE  Cause. 

Where  an  air  hose  on  moving  train  bursts, 
locking  train,  breaking  coupler  between  engine 
and  first  car,  and  causing  brakemas  on  first  car 
to  be  thrown  forward  between  car  and  tender 
from  which  car  had  parted,  the  railroad  is  liable 
for  brakeman's  death  if  it  can  be  shown  that 
coupler  was  defective  and  that  parting  of  train 
caused  death;  the  defective  coupler,  although 
a  contributing  cause,  being  an  efficient,  and 
hence  proximate,  cause  of  injury.  ^. 

2.  Master  anu  Servant  iS=»285  (^—Actions 
FOB  I NJUBT— Question  for  Jury. 

In  an  action  for  death  of  brakeman  thrown 
between  moving  car  on  which  he  was  standing 
and  tender,  which  parted  from  car  by  breaking 
of  coupler,  there  being  evidence  that  tender 
was  well  equipped  with  graliironfl  and  only  2 
or  2^4  feet  from  car  when  coupled  up,  the  ques- 
tion of  whether  brakeman  would  have  been 
injured  if  train  bad  not  parted  is  for  the  jory. 

3.  Affeai.  ard  Ebrqs  ^salTSCl)— Consideba- 
TioN  or  Question  Not  in  Ibbue  Bbfobb 
Lower  Court. 

In  an  action  for  death  of  brakeman  claimed 
to  be  due  to  breaking  of  coupler  and  consequent 
parting  of  train,  where  evidence  showed  coupler 
was  defective  in  having  a  broken  pin,  railroad's 
argument,  upon  appeal,  that  pin  was  intended 
Only  to  hold  coupler  together  when  open,  sup- 
porting no  strain  when  closed,  will  not  be  con- 
sidered, because  presenting  a  question  not  in 
issue  in  lower  court  and  on  which  i^aintiff  is 
entitled  to  present  evidence. 

Department  1.  Appeal  from  SuperioT 
Court,  Pierce  County;  W.  O.  Chapman,  Judge. 

Action  by  Vera  Hubbard  against  the  Ta< 
coma  Eaatern  Ballioad  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Beveraed,  and  cause  remanded  for  a  new 
trial. 
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G.  C-  Nolte  and  Gordon  &  E^asterda^,  all 
of  Tacoma,  for  appellant  Geo.  Korte,  of 
Seattle,  and  Herbert  S.  Gr^gs*  of  Tacoma, 
fbr  respwdent 

FULLGRTON,  J,  The  appellant's  husband 
was  klUed  wblle  In  the  employment  of  the 
respondent  as  a  switch  brakeman.  The  ap- 
pellant, conceiving  that  his  death  was  caused 
by  the  negligence  of  the  respondent,  brought 
this  action  to  recover  In  damages  therefor. 
On  the  trial  she  was  nonsuited  by  the  court, 
and  appeals  from  the  Judgment  entered. 

On  the  night  of  October  13,  1915,  the  re- 
spondent started  a  train  of  empty  rock  and 
logging  cars  from  Ita  Tacoma  yards  having 
for  Its  destination  a  place  called  Mineral,  a 
station  on  Its  line  of  railway.  On  the  way, 
at  the  various  stations  certain  of  the  cars 
were  sidetracked  and  others  taken  on,  so 
that  as  the  train  approached  the  station  of 
Kapowsin  it  consisted  of  the  engine  and 
tender,  a  caboose,  and  59  cars.  The  train 
was  equipped  with  air  brakes  and  automatic 
couplers.  As  the  train  approached  the  sta- 
tion last  named  on  a  downgrade  of  about  one 
per  centum,  the  air  hose  controlling  the 
brakes  burst,  causing  the  brakes  to  set  and 
lock  the  train,  further  causing  the  coupler 
between  the  engine  and  the  first  car  to  part, 
letting  the  engine  and  tender  move  on  and 
away  from  the  cars.  The  car  next  the  ten- 
der was  a  flat  car,  and  on  this  tbe  brakemao 
killed  was  standing  at  the  time  of  tbe  burst- 
ing of  the  air  bose.  The  sudden  slackening 
of  the  speed  of  the  train  caused  him  to  fait 
forward  from  the  car  down  onto  the  tracks 
between  the  car  and  the  tender  which  had 
moved  forward  faster  than  the  train  ap- 
proached. He  was  unable  to  extricate  him- 
self,  and  the  wheels  of  the  car  passed  over 
bis  legs,  cmshlcg  them,  from  the  effects  of 
whidi  he  died  in  a  hospital  two  days  later. 

In  her  complaint  the  appellant  charged 
the  respondent  with  negligence  in  using  both 
a  defective  air  hose  and  a  defective  conpl^. 
At  the  trial,  however,  she  olfered  no  evidence 
showing  or  tending  to  show  that  the  air 
hose  was  defective,  but  in  effect  conceded 
that  it  was  not  uncommon  for  such  hose  to 
burst  even  with  the  Iiest  of  equipment.  As 
to  tbe  coupler,  her  evidence  tended  to  show 
that  it  was  defective,  lo  that  a  broken  pin 
had  been  u^  on  one  side  of  the  coupler, 
being  too  short  to  reach  through  and  catch 
the  lower  eye  thereof,  and  that  the  strain 
put  upon  it  by  the  sudden  locking  of  the  air 
brakes  caused  It  to  split  out  the  only  eye  by 
which  it  was  held,  thus  permitting  the  en- 
gine and  tender  to  part  fnmi  the  train. 

[13  Tbe  trial  court  rested  its  decision  on 
the  ground  tbat  the  proximate  cause  of  the 
accident  was  the  bursting  of  the  air  hose, 
and,  as  this  was  not  shown  to  be  defecttve, 
no  recorery  could  be  had  even  thoni^  the 
coupler  was  defective,  since  that  was  a  con* 
tributlng  and  not  the  proximate  canae  of  the 


accident.  In  so  concluding  we  think  the 
trial  court  was  In  errw.  The  rule,  as  we 
have  held  It  to  be,  Is  that,  where  one  or  more 
causes  combine  to  produce  an  injury,  any  one 
of  them  may  be  termed  the  proximate  cause 
if  It  appears  to  have  been  the  efficient  cause. 
In  other  words,  tbe  mte  is  that  the  employer 
Is  liable  if  any  one  of  the  coK^terating  causes 
of  the  injury  Is  a  culpable  act  or  omission  for 
which  the  master  la  responsible.  And  the 
rule  holds  good  whether  the  other  causes 
were  deteults  for  wblcSi  the  master  Is  re- 
sponsible or  were  -doe  to  some  event  or  con- 
dition for  which  he  is  not  required  to  an- 
swer. Cole  T.  Oerrlck,  62  Wash.  228,  lift 
Fac.  666;  Goe  t.  Nwthern  Ptfdflc  B.  C!o., 
30  WaiOi.  654,  71  Pac.  182;  Hanson  t.  Co* 
lumbia  &  Fuget  Sound  B.  Co.,  75  Wash.  342, 
134  Pac.  1058;  Howe  r.  NorUiem  Pac.  B. 
Co.,  80  Wash.  S68.  70  Pac.  1100.  60  Ll  R 
A.  949;  Ralph  American  Bridge  Co.,  30 
Wash.  600,  70  Paa  1098.  If  therefore  the 
defectlTe  pin  was  the  cause  of  the  partiug 
of  the  train,  and  the  parting  oi  tbe  train  was 
the  cause  of  tbe  death  of  the  brakeman,  the 
respondmt  is  liable  to  answer  therefor. 

[2]  The  respondent  argues  that  there  was 
no  evidence  tending  to  support  the  latter 
contention,  and  that  no  such  evidence  la 
available;  that  at  most  it  can  be  claimed  that 
It  is  possible  the  brakonan  might  not  have 
been  Injured  had  the  coupler  held ;  and  that 
a  mere  posslMlity  is  not  sufficient  to  diaige 
It  with  liability.  On  this  twanch  of  the  case, 
the  evldfflce  tended  to  show  that  the  engine 
tender  when  coupled  to  tbe  train  was  some 
2  or  2%  feet  distant  therefrom;  ttiat  the 
back  of  the  tender  was  about  6  feet  higher 
than  the  t<v  of  the  flat  car  on  which  the  in- 
jured brakeman  was  standing;  that  there  is 
a  ladder  running  up  the  back  of  the  tender 
and  grablrons  on  each  of  Its  sides,  and  also 
a  pin  lever  running  from  om  side  to  the  oth- 
er. While  It  Is  possible,  <tf  course,  that  one 
tailing  from  the  end  of  the  car  towards  the 
back  of  the  tender  might  have  fallen  between 
the  Old  of' tbe  tender  and  the  car,  yet  it  can- 
not be  denied  that  the  tender  in  place 
equipped  as  it  was  would  have  been  a  great 
foctor  of  safety  in  preventing  the  accident; 
sndi  a  factor,  indeed,  that  it  seans  to  us  it 
was  for  the  jury,  not  the  court,  to  say  wheth- 
er it  would  or  would  not  In  &ct  have  pre- 
vented It  Matters  ot  this  scvt  are  to  be 
mrasured  by  their  reasonaUe  probabilities; 
and  if,  in  the  lii^t  of  all  of  tbe  drcumstan- 
ces.  It  is  more  reasonable  to  say  tbat  the 
accident  would  not  have  happened  had  the 
train  not  parted,  than  It  is  to  say  that  It 
would  have  happened  in  any  event,  the  ques- 
tion Is  one  fbr  the  Jury  to  determine. 

The  case  of  Farmelee  t.  0.,  M.  ft  St  P.  B. 
Co.,  02  Wash,  185,  168  Fac.  077,  cited  and 
relied  upon  by  the  resp<mdent,  la  not  con- 
trary to  this  conclusion.  There  the  evidence 
tended  to  show  nothing  more  than  that  a 
defect  in  the  car  existed  near  tbe  place  at 
which  the  brakeman  kUled  fell  (rff  tbe  car; 
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nothing  to  show  what  caused  hla  fall,  much 
less  that  the  defect  caused  It  Here  there  was 
a  fixed  material  protection  agaiust  the  hap- 
pening of  such  an  accident  as  did  happen, 
which  was  taken  away  by  the  negligent  act 
of  the  company  in  using  a  defective  coupllsg 
pin.   Clearly  the  cases  are  not  parallel. 

[3]  In  this  court,  on  the  argument  at  bar, 
the  respondent  produced  a  model  of  the 
conpler  and  sought  thereby  to  demonstrate 
that  the  pin  was  Intended  only  to  hold  the 
coupler  together  when  open,  supporting  no 
strain  when  properly  closed,  and  argues 
therefrom  that  the  pin  in  no  manner  tended 
to  prevent  the  engine  separating  from  the 
train.  But  tslde  from  the  fact  conceded  to 
be  shown  that  a  strain  was  put  upon  the 
pin  sufficient  to  tear  it  out  from  a  very  con- 
siderable piece  of  iron,  the  coupler  is  not  in 
evidence  and  its  mechanlEm  cannot  be  now 
considered.  It  may  be  that  the  Jury  will 
find  with  the  contention  when  presented  to 
it,  but  the  appellant  is  entitled  to  meet  it  by 
other  evidence.  We  are  not  authorized  to 
consider  it  as  a  factor  in  the  case. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

ELUS,  a  J.»  and  FABKEB  and  MAIN, 
JJ.,  concur. 


HUGHES  V.  OARB,  County  lAmunrer,  et  aL 
(No.  1424a) 

(Supreme  Court  of  Washington.   April  16, 
19ia) 

.  1.  Taxation  (»=3613  —  Saub  or  Pebbohai. 

PBOPEBTT— "DiBBIPATED. ' ' 
The  moving  of  assessed  saloon  fixtures  from 
the  storeroom  to  a  warehouse  when  the  prohibi- 
tion law  went  into  effect  was  not  a  "dissipaeion" 
of  such  prajoerty,  within  B«m.  Code  1915, 
9249,  and  distramment  and  sale  of  such  prop- 
erty entitled  taxpayer  to  damages. 
Z.  Taxation  «=3581— Distbesb  in  Cask  of 

Dissipation  of  Pebsonal  Pbopebtt. 
Rem.  Code  1915,  §  9249,  reposes  a  large  dis- 
cretion in  county  treasurer  to  determine  when 
assessed  property  is  dissipated  or  about  to  be 
dissipated,  and  bis  jfudgment  cannot  be  disturb- 
ed, unless  a  dear  siiowing  of  abuse  is  shown. 

Pariter,  J.,  dissentlni^ 

Diriment  1.  Appeal  from  Superior 
Court,  Pierce  County. 

Actton  by  W.  B.  Hnglies  against  Galvln  J. 
Carr,  aa  Treasurer  of  Pierce  County,  and 
Robert  Longmlre,  as  SherUf  of  Pierce  Coun- 
ty, and  the  County  of  Pierce.  Jndgmrat  for 
defendants,  and  plaintiff  appeals.  Reversed. 

Wesley  Lloyd  and  Belcher  &  Gordon,  all 
of  Tacoma,  for  appellant.  Fred  G.  Bemann, 
A.  B.  Bell,  and  Harry  B.  Phelps,  all  of  Ta- 
coma, for  respondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  the  value  of  certain  personal  prop- 
erty claimed  to  have  been  wrongfully  dis- 
trained and  sold  by  the  county  treasurer  of 


'  Pierce  county  for  the  general  taxes  thereon 
for  the  year  1916.  The  trial  of  the  cause 
before  the  court,  without  a  Jury,  resulted  In 
a  Judgment  that  the  plaintiff  take  nothing 
by  the  action,  and  that  the  defendants  have 
their  costs  and  dlsburs^nents.  From  this 
Judgment  the  plaintiff  appeals. 

No  statement  of  facts  has  been  brought  to 
this  court,  and  conseQuently  the  facts  must 
be  conceded  to  be  as  recited  in  the  findings 
of  fact  made  and  entered  by  the  trial  court 
The  controlling  facts  may  be  summarized -as 
follows:  On  March  1, 1915,  the  appellant  was 
the  owner  of  personal  property,  including 
mirrors,  bars,  glassware,  and  other  articles 
Incidental  to  the  saloon  business,  which  was 
assessed  on  April  1,  as  of  March  1,  1915,  for 
general  taxes.  On  March  Ist  the  appellant 
was  possessed  of  about  |2S  worth  of  liquors 
and  cigars,  constituting  his  stock  in  trade. 
The  saloon  fixtures  consisted  of  one  bar,  one 
back  bar,  one  large  mirror,  two  small  mir- 
rors, one  steam  table,  one  large  painting,  and 
other  articles  InddentaL  to  the  business. 
Owing  to  the  passage  of  the  prohibitory  law, 
which  was  to  take  effect  on  and  after  the 
1st  day  of  January,  1916,  and  on  account  of 
the  expiration  of  the  ai^llant's  liquor  li- 
cense, which  expiration  occurred  on  or  about 
the  lat  day  of  July,  1915,  he  was  unaUe  to 
continue  his  business  as  a  retail  liquor  mer- 
(Aant  after  the  1st  day  of  July,  191iS.  On 
the  9th  day  of  July,  1916,  be  dosed  his  place 
of  business  and  caused  the  property  above 
mentioned,  except  the  stock  of  liquors  and 
cigars,  to  be  placed  In  a  storage  warehouse. 
The  liquors  and  cigars  bad  been  disposed  of 
In  the  regular  course  of  bndness  prior  to  the 
1st  day  of  July.  On  Septonber  80,  IfllS,  the 
county  treasurer,  believing  that  the  property 
was  b^g  or  was  about  to  be,  dissipated, 
caused  the  same  to  be  distrained  for  tbe  tax- 
es levied  for  that  year.  Thereafter  tbe 
property  was  sold  and,  as  the  findings  recite, 
the  proceeds  of  the  sale,  were  applied  In  pay- 
ment of  the  taxes  for  tbe  year  1915  and  the 
costs  of  the  distraint,  and  "said  property  was 
sold  at  said  sale  for  a  sum  not  greater  than 
the  amount  of  said  taxes  and  costs."  The 
property  sold,  on  the  date  of  the  sale,  was 
found  to  be  "of  the  reasonable  and  market 
value  of  $100."  The  amount  of  the  taxes 
was  f  18.75. 

[1]  The  controlling  question  Is  ivhether  the 
property  was  by  the  owner  being  dissipated 
or  about  to  be  dissipated.  If  It  was  either 
being  dissipated  or  was  about  to  be  dissipat- 
ed, the  Judgment  of  the  trial  court  must  be 
affirmed.  On  the  other  hand,  if  It  was  not 
being  dissipated,  or  was  not  about  to  be  dis- 
sipated, the  Judgment  of  the  trial  court  can- 
not be  sustained.  We  do  not  understand 
that  It  is  contended  that  the  sale  of  the  stock 
of  liquors  and  cigars  in  the  regular  course 
of  business,  prior  to  the  1st  day  of  July, 
1916,  when  the  liquor  license  expired,  was  a 
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dlflsipatioD  witiiln  the  meaning  of  the  stat- 
ute Bern.  Code,  |  9249.  provides  that: 

"Whenever  in  the  judgment  of  the  •  •  • 
county  treasurer  personal  property  is  being 
•  •  •  dissipated  or  about  to  be  dissipated, 
the  treasurer  aliall  immediately  distrain  suffi- 
cient <^  said  property  to  pay  the  taxes  npon  all 
the  proiwrty  *  •  •  hwax  dissipated  or  about 
to  be  dissipated,  ttwether  with  all  accruing  coats 
with  interest.   *   f  •» 

The  question  Is  finally  reduced  to  this: 
Was  the  property  dissipated,  or  was  It  about 
to  be  dissipated,  because  of  the  fact  that  It 
was  removed  from  the  storeroom,  In  which 
it  was  at  the  time  It  was  assessed,  and 
placed  in  a  storage  warehouse.  The  liquor 
license  having  expired  on  the  1st  day  of 
July,  and  the  prohibition  law  going  into  ef- 
fect on  the  Ist  day  of  January  following,  the 
appellant  was  no  longer  able  to  use  the  prop- 
erty in  the  business  in  which  It  was  being 
useid  at  the  time  the  assessment  was  made. 
Instead  of  removing  the  property  to  the 
warehouse,  If  it  had  been  permitted  to  re- 
main unused  In  the  storeroom  where  It  was 
located  at  the  time  of  the  assessment,  it 
would  hardly  be  contended  that  it  was  ei- 
ther dissipated  or  about  to  be  dissipated 
within  the  meaning  of  the  statute.  It  is  dif- 
ficult to  see  how  its  removal  to  a  storage 
warehouse,  when  the  business  could  no  lon- 
ger be  conducted,  would  be  either  a  dissipa- 
tion or  a  contemplated  dissipation  of  the 
property.  According  to  Webster's  Interna- 
tional Dictionary,  "dissipate"  means: 

"1.  To  scatter  completely;  to  disperse  and 
cause  to  disappear— used  esp.  of  the  dispersion 
of  things  that  can  never  again  be  collected  or 
restored." 

The  placing  of  the  property  in  the  ware- 
house did  not  disperse  and  cause  It  to  dis- 
appear. Neither  did  It  place  it  in  a  position 
where  It  could  not  again  be  collected  or  re- 
stored. Under  the  common  and  accepted 
meaning  of  the  word  "dissipate,"  the  re- 
moval of  the  property  from  the  storeroom  to 
the  storage  warehouse,  with  no  other  fact 
showing  either  dissipation  or  an  intent  to 
dissipate,  is  not  sufficient  to  Justify  the  dis- 
training of  the  property  under  the  claim  ttiat 
It  was  either  being  dissipated  or  was  about 
to  be  dissipated. 

[2]  The  section  of  the  statute  above  quoted 
undoubtedly  reposes  in  the  county  treasurer 
a  large  discretion  to  determine  when  prop- 
erty is  either  dissipated  or  about  to  be  dissi- 
pated, and,  if  the  facts  were  susceptible  of 
a  constructitm  that  the  property  was  either 
being  dissipated  or  was  about  to  be  dissi- 
pated, It  would  require  a  clear  showing  of 
abuse  of  this  discretion  before  the  court 
would  be  JustiQed  in  disturbing  the  Judg- 
ment of  the  treasurer.  In  our  opinlcm,  the 
facts  stated  In  the  findings  cannot  be  con- 
strued as  showing  that  the  property  was  ei- 
ther being  dissipated  or  was  atwnt  to  be  dis- 
sipated by  reason  of  the  fact  alone  tliat  it 
was  placed  In  a  storage  wardiouse  wh^  it 


could  no  longer  be  legally  used  in  the  saloon 
business. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  enter  a  Jn^^ent  in  favor  of 
the  appellant. 

ELLIS.  G.  J.,  and  FULLBRTON  and 
WEBSTER,  JJ.,  concur. 

PARKER,  J,  (dissenting).  If  this  were  an 
action  wherein  It  was  sought  to  enjoin  the 
county  treasurer  from  selling  the  property  In 
question  to  satisfy  taxes  charged  against  It,  I 
would  be  Inclined  upon  the  facts  shown,  to 
concur  In  the  view  that  the  treasurer  should 
he  restrained  from  so  doing.  But  to  hold  that 
the  treasurer  is  liable  In  damages  for  so  doing, 
as  the  opinion  In  effect  holds,  Is,  I  thluk,  gO' 
ing  too  far.  Such  a  holding  is,  as  I  view  it, 
in  principle  but  little  short  of  the  holding  of 
a  Judge  of  a  court  liable  in  damages  because 
he  has  decided  a  case  erroneonsly.  The 
treasurer  was  deddfug  a  matter  which  the 
law  compelled  hint  to  decide.  He  may  have 
been  sufficiently  In  error  to  warrant  our  de- 
ciding that  his  decision  was  wrong,  bat  that 
is  far  short  of  any  sound  reason  for  holding 
blm  liable  In  damages  for  making  such 
wrong  decision.  The  courts  were  open  to 
respondent  to  hare  the  treasurer's  decision 
reviewed  before  the  sale  hy  the  simplest  kind 
of  suit  in  equity. 

There  Is  no  finding  of  malice  or  imd  faith 
on  the  iMtrt  of  the  treasurer,  In  deciding  that 
there  was  statutory  cause  for  the  seizure  and 
sale  of  respondent's  property.  I  think  that 
there  Is  abundant  authority  showing  that  the 
treasurer  is  not  liable  In  damages,  though 
his  decision  be  erroneous.  See  29  Cyc.  1444, 
and  cases  therein  dted.  The  decision  of  the 
majority  Is  ev»  more  plainly  erroneous  as 
to  the  liability  of  the  sheriff,  who,  of  course, 
was  entitled  to  rely  on  the  treasurer's  deci- 
sion as  to  the  cause  for  the  seizure  and  sale 
of  re^ndent's  property.  Manifestly,  it  was 
not  the  duty  of  the  sheriff  to  act  other  than 
upon  the  dedrion  of  the  treasure. 
.  For  these  reasons,  I  dissent. 


STATE  v.  WHEBLEB.  (No.  146(Kf.) 
(Supreme  Court  of  Washington.   April  22, 

iwa) 

False  Pretenses  ^»14(2)— Intent. 

A  borrower  who  gave  as  security  for  a  loan 
a  chattel  mortgage  on  personal  property  not  be- 
longing to  him,  though  be  intended  to  repay, 
violated  Rem.  Code  1915,  §  2601,  providing  that 
one  who  with  intent  to  deprive  or  defraud  the 
owner  shall  obtain  from  the  owner  or  another 
the  poBsessioD  of  or  title  to  any  property  by 
color  or  aid  of  any  false  and  fraudulent  repre- 
sentation steals  such  property. 

Department  1.  Appeal  from  Superior 
Court,  TaUma  County;  Geo.  B.  Holden. 
Judges 
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J.  D.  Wbeder,  alias  3.  M.  Wbeder>  con- 
victed of  larceny  committed  by  color  or  aid 
of  fiilse  and  frandnlmt  r^iresentattons,  ap- 
peals. Affirmed. 

Chas.  F.  BoIIn,  of  Tt^penlsh,  for  appel- 
lant O.  R.  Schuraaon  and  J.  Lenox  Ward, 
ttoth  of  Nortb  Taklma,  for  tbe  State. 

MAIN,  J.  The  defendant  was  charged  by 
Information  with  the  crime  of  larceny,  com- 
mitted by  color  or  aid  of  fraudulent  and 
false  representations.  The  trial  resulted  in 
a  verdict  of  guilty  as  charged.  A  motion 
for  new  trial  being  made  and  overruled,  the 
defendant  appeals. 

The  facts  may  be  briefly  summarized  as 
follows :  On  the  2dth  day  of  August,  1910, 
the  appellant,  togethw  with  his  family,  was 
residing  on  a  ranch  in  Yakima  county,  and 
on  this  date  the  appellant  obtained  from  B. 
C.  Tonng.  the  agent  of  John  W.  Morken,  a 
loan  of  $75,  and,  as  security  therefor,  gave 
a  chattel  mortgage  on  certain  personal  prop- 
erty. The  personal  property  covered  by  the 
mortgage,  with  the  exception  of  one  cow, 
was  not  owned  by  the  appellant,  but  was 
the  property  of  the  owner  of  the  ranch  up- 
on which  he  then  resided.  Some  time  there- 
after, the  mortgagee  or  his  agent,  bavluf 
learned  that  the  property  covered  by  tiie 
mortgage  was  not  that  of  the  appel'ant, 
caused  his  arrest;  and,  after  he  had  been 
formally  charged  with  the  crime  of  grand 
larceny,  he  was  convicted,  as  already  stated. 

The  appellant's  (principal  contention  is 
that  the  evidence  failed  to  show  that  the  $75 
was  obtained  with  criminal  intent,  and  thut 
therefore  the  trial  court  erred  in  not  direct- 
log  a  verdict  of  acquittal.  The  statute  (Ron. 
Code,  §  2601)  provides  that: 

"£>very  person  who,  with  intent  to  deprive 
or  defraud  the  owner  thereof —  •  •  •  (2) 
Shall  obtain  from  the  owner  or  another  tbe 
poflseBBioo  uf  or  title  to  any  property,  *  *  * 
by  color  or  aid  of  any  fraudulent  or  false  r^re- 
Bcntation,  «  •  *  steals  sncb  proper- 
ty.   

The  appellant.  If  we  undwstand  his  con- 
tention, claims  that  he  intended  to  repay 
the  money  at  some  subsequent  time,  and 
that  therefore  It  was  not  obtained  with 
criminal  Intent.  The  money,  however,  was 
obtained  from  the  agent  of  the  owner  by 
color  or  aid  of  fraudulent  or  false  repres«i- 
tations.  Tbe  owner  was  deprived  or  de- 
frauded thereof.  The  statute,  as  already  in- 
dicated, makes  one  guilty  of  larceny  who, 
with  Intent  to  deprive  or  defraud  the  owner 
thereof,  shall  obtain  from  such  owner,  or 
another,  the  possession  of  or  title  to  any 
property  by  color  or  aid  of  any  fraudulent 
or  false  representation.  The  evidence  shows 
beyond  otmtroversy  that  the  money  was  ob- 
tained by  aid  of  fraudulent  and  false  repre- 
sentations. Had  it  not  been  for  the  repre- 
sentations of  the  appellant  that  he  was  the 
owner  of  all  the  property  covered  by  the 


dmttel  mortgage,  tbe  loan  voidd  not  bave 
been  made.  It  seenu  plain  that  Hie  court 
did  not  err  in  submitting  the  question  to 
tbe  Jozy,  and  the  evidence  Is  ample  to  sus- 
tain the  verdict 

There  are  some  other  alignments  of  er- 
rvr  which  relate  to  an  Instruction  givoi  and 
requests  refused,  and  also  as  to  certain  evi- 
dence rec^ved.  These  asslgnm^itB,  how- 
ever, are  not  argued  In  the  appellant's  brief, 
and,  while  thef  have  been  ccmsidered,  It 
seems  onnecessary  to  review  them  here; 

We  find  no  error  In  the  record,  and  tbe 
Jndgmoit  wIU  be  affirmed. 

GLUS,  C.  J.,  and  PABKEB,  VVUUEBr 
TON,  and  WEB8TE1R,  JJ.,  concur. 


MOLLEB  et  ox.  v.  GRAHAM  et  tL 
(No.  14401.) 

(Supreme  Court  of  Washington.  April  22, 
19iS.) 

1.  Taxation  «sa>642— Fobeoiasuu  or  laxa— 
DEscBimoN  IS  Suimona— Statttiv. 

Under  Rem.  &  Bal.  Code,  S  9257.  requiring 
the  summons  on  tax  foreclosure  by  a  municipal- 
ity to  describe  the  property  as  it  is  described  on 
the  tax  rolls,  where  realty  against  which  the 
coan^  brought  action  to  foreclose  a  tax  Uen 
was  described  on  the  tax  rolls  for  the  year  as 
"the  W.  %  of  lot  6.  block  30,  Bowman's  Cen- 
tral Ship  Harbor  water  front  plat  of  the  city  of 
Anacortes,  Washington,  and  the  E.  27  feet  of 
lot  7,  block  80,  Bowman's  Central  Ship  Harbor 
water  front  plat  of  the  city  of  Anacortes,  Wash- 
ington," but  the  published  summons  described  it 
as  "the  W.  ^,  lot  6,  block  80,  Bowman's  plat 
Anacortes;  E.  27  ft  lot  7.  Block  30,  Bowman's 

filat  Anacortes,"  the  descnptlon  of  the  proper^ 
n  the  published  sammona  was  fatally  defective 
and  void  as  varying  from  the  descripuon  on  the 
tax  rolls. 

2.  Taxation  «=»800(1)  —  Fobeclosubb  of 
Lien—Relief— Condition  Precedent. 

One  attacking  a  county's  proceeding  for  the 
foreclosure  of  a  tax  lien  is  required,  as  a  condi- 
tion precedent  to  relief,  to  tender  tbe  purcbaaer 
the  amount  he  paid  for  the  property  at  the  tax 
sale,  with  interest  to  date  tn  tender. 

3.  Taxation   «=»789(2)  —  Foreclosure  of 
Lien— Estoppel  to  Object— Statute. 

Rem.  &  Bfd.  Code,  f  9297,  providing  that 
any  judgment  for  deed  to  realty  sold  for  delin- 
quent taxes  shall  estop  all  parties  from  raising 
any  objections  thereto,  or  a  tax  title  based 
thereon,  which  existed  at  or  before  rendition  of 
such  judgment,  and  could  have  been  presented 
as  a  defense  to  the  application  for  It,  etc^  im 
not  applicable  to  a  case  of  tondmure  of  tax 
lien  wherein  tbe  published  summons  was  void  as 
describing  the  land  differently  from  the  descrip- 
tion on  the  asseasment  rolls,  since,  the  court  nev- 
er having  acquired  Jurisdiction  of  the  tax  fore- 
closure proceeding,  the  judgment  was  void. 

Department  I.  Appeal  fr<Hn  Superior 
Court,  Skagit  County;  Augustus  Brawley, 
Judge. 

Action  by  Henry  and  Anna  AfoUer,  hus- 
band and  wife,  against  M.  A.  Graham  and 
the  Skagit  County  Mortgage  &  Investment 
Company,  a  corporation.  From  judgment  of 
dismissal,  plaintiffs  appeal.    Reversed,  and 
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cause  remaaded,  with  direction  to  overrnle 
demurrers  to  the  complaint 

Joiner  &  English,  of  Anacortes,  for  appel- 
lants. Ben  Drlftmlw  and  Norrell  &  NorveU, 
all  of  Anacortes,  for  respondoita. 

WEBSTER,  J.  This  action  was  broaght  by 
appellants  to  set  adde  a  certain  tax  deed 
executed  by  the  county  treasurer  of  Skagit 
county,  Wash.,  to  respondent  Graham,  and 
a  certain  deed  thereafter  executed  by  Gra- 
ham to  respondent  Skagit  Oounty  Mortgage 
A  Investment  Company,  for  and  to  quiet  the 
title  of  appellants  in  and  to  the  W.  %  of  lot 
e,  and  the  E.  27  feet  of  lot  7.  blodc  30,  Bow- 
man's Central  Ship  Harbor  water  front  plat 
of  Qie  dty  of  Anacortes,  Wash. 

Apiiellants  allege  ownership  of  the  premis- 
es by  virtue  of  conveyance  from  Sarah 
Louise  Dobbins  and  Bichard  Dobbins,  her 
husband,  who  were  the  owners  of  the  lands 
at  the  time  of  the  assessnient  and  subse- 
quent tax  foreclosure  proceedings  hereinaft- 
er referred  to;  appellant  Henry  Moller  hav- 
ii^  been  the  holder  of  a  mortgage  thereon 
during  the  pendency  of  such  foreclosure  pro- 
ceedings and  prior  to  his  obtaining  the  deed 
fr<Hn  the  Dobbins. 

It  was  further  alleged  in  the  complaint 
ttiat  In  the  year  1916,  Skagit  county  brought 
an  action  in  the  superior  court  for  the  pur- 
pose of  foreclosing  a  tax  lien  levied  for  the 
year  1910  upon  the  premises,  and  in  such  ac- 
tion a  summons  was  served  by  publication  in 
one  genet^  notice  with  other  real  estate; 
that  in  the  published  summons  the  proper- 
ty in  question  was  not  described  as  it  was 
described  upon  the  tax  roils  of  Skagit  coun- 
ty, but  the  published  notice  contained  the 
descriptKm  as,  **the  W.  lot  6,  block  30, 
Bowman's  plat,  Anacortes;  E.  27  ft.  lot  7, 
block  30,  Bowman's  plat,  Anacortes;"  where- 
as the  property  was  described  on  the  tax 
rolls  for  the  year  1910  as  "the  W.  %  of  lot 
6,  block  30,  Bowman's  Central  Slilp  Harbor 
water  front  plat  of  the  city  of  Anacortes, 
Wash.,  and  the  E.  27  feet  of  lot  7,  block  30, 
Bowman's  Central  Ship  Harbor  water  front 
plat  of  the  dty  of  Anacortes,  Washington," 
tbe  description  upon  the  tax  rolls  being  the 
correct  description  of  the  property;  that  no 
further  or  other  summons  was  issued,  served, 
or  published  In  the  tax  foreclosure  proceed- 
ing, and  thereafter  a  decree  of  foreclosure, 
based  thereon,  was  made  and  entered  there- 
in; that  subsequent  to  the  entry  of  such 
decree  the  county  treasurer  of  Skagit  coun- 
ty sold  the  premises  to  respondent  Graham 
for  the  amount  of  the  taxes  for  the  year  1910, 
and  subsequent  years,  including  interest  and 
I>enalties,  amounting  in  all  to  the  sum  of 
«2M.92,  and  that  on  October  28,  1916,  pur^ 
snant  to  such  foreclosure  decree  and  sale, 
and  in  consideration  of  tbe  sum  mentioned, 
the  coonly  treasurer  executed  and  delivered 
to  req^ondent  Graham  a  deed  for  the  prem- 
ises; that  Qraham  thereafter  attempted  to 


convey  the  same  by  deed  to  re^ndent  Skag- 
it County  Mortgage  &  Investment  Company, 
which  corporation  now  claims  to  be  the  own- 
er thereof. 

The  complaint  attach  the  tax  foreclosure 
proceedings  upon  three  grounds :  First,  that 
the  summons  was  void  because  the  property 
was  not  described  In  the  summons  as  It  was 
described  on  the  tax  ndls;  second,  ttiat  the 
treasurer  of  Skngtt  county  foiled  and  neg- 
lected to  notify  the  record  avnec  of  the  real 
estate  of  the  p^ency  of  the  foreclosure 
sale ;  tiilrd,  that  die  real  estate  was  not  as- 
sessed in  the  name  of  the  true  owner  for 
the  year  1910. 

It  was  further  alleged  that  neither  the 
plalntlfib  nor  their  grantws  had  any  notice 
or  knowledge  of  the  pendency  of  the  tax  fore- 
closure proceedings,  and  that  prior  to  the 
conuuencement  of  this  action,  the  plaintiffs 
had  tendered  to  d^endant  Skagit  Coan^ 
Mortgage  &  Investment  Company  the  sum  of 
1213.25,  h^g  lAe  amount  of  the  taxes,  pen- 
alties, interest  and  costs  paid  by  defendant 
Graham  at  the  tax  sale  of  the  memlses,  to- 
gethra^  with  Interest  thereon  to  date  of  ten- 
der, which  amount  was  refused  by  the  de^ 
fondant  company,  and  thereafter  by  the  plain- 
tiffs paid  Into  the  registry  of  tibe  court  for 
said  deftodant 

BeUef  was  sought  by  decree  setting  asld« 
the  tax  foreclosure  proceedings,  and  the  con- 
veyances to  the  defendants  based  thereon, 
together  with  the  quieting  of  title  to  the 
premises  In  the  plaintiffs.  Demurrers  to  the 
complaint  were  sustained,  and.  the  plaintiffs 
refusing  to  plead  further,  the  action  was  dis- 
missed, from  which  judgmoit  the  plaintiffs 
have  appealed. 

[1]  As  we  view  the  case  the  complaint 
states  a  cause  of  action  for  relief  from  the 
tax  foreclosure  proceedings  upon  the  ground 
that  the  summons  issued  and  published  there- 
in was  void;  the  description  of  tbe  property 
contained  In  the  summons  being  fatally  de- 
fective. It  will  not  be  necessary,  therefore, 
to  consider  the  other  questions  presented. 
The  regulr«nents  of  the  statute  with  refer- 
ence to  the  contents  of  the  summons  In  tax 
foreclosures  by  municipalities.  In  this  re- 
spect, are: 

"Provided,  that  summons  may  be  served  or 
notice  given  exclusively  by  publication  in  one 
general  notice,  describing  the  property  as  the 
same  is  described  on  the  tax  rolls.''  2  Rem.  & 
Bel.  Code,  {  9257. 

In  the  case  of  Welch  v.  Beacon  Place  Co., 
48  Wash.  449,  93  Pbc.  923,  this  court  had  be- 
fore It  a  similar  state  of  facts  where  tbe 
property  Involved,  which  had  been  owned  by 
PatridE  Welch,  consisted  of  lot  5  In  blocb  7 
of  Syndicate  addition  to  the  dty  of  Seattle, 
King  county.  Wash.  In  a  tax  foreclosure 
proceeding  thereafter  Instituted  by  King 
county  this  property  was  included  with  other 
property  In  the  summons  or  notice  published 
jmrsoant  to  the  provisions  of  this  section  of 
tha  statute^  On  a  page  of  tbe  notice  follow- 
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tug  a  desciipHon  of  a  large  amount  of  proper' 
ty  under  the  beading  "SeatUe  Old  Limits" 
was  thie  following  description  of  the  propo^ 
In  question:  "Syndicate  Add.— P.  Welcli, 
lot  5  block  7.**  While  the  description  of  the 
property  as  It  appeared  on  the  tax  rolls  does 
not  appear  from  the  opinion  In  that  case, 
these  ofceerratlons  made  by  the  court  are 
pertinent  to  the  facts  of  this  case: 

"A  tax  foreclosure  proceeding  of  this  charac- 
ter is  in  the  nature  of  a  proceeding  in  rem,  and, 
under  the  rule  governing  such,  the  property 
sought  to  be  affected  must  be  described  with  rea- 
sonable accuracy.  The  owners  of  this  property 
appear  to  have  paid  tbelr  taxes  regularly  for 
many  years.  Why  the  matter  was  OTerlooked 
with  reference  to  the  taxes  for  which  this 
foreclosure  was  brought  we  do  not  know.  Doubt- 
less it'  was  a  mistake  or  oversight  of  srane 
character.  The  owners  were  living  in  the  state 
during  all  of  that  time.  To  take  respondents' 
property  from  them  in  payment  of  these  old 
and  evidently  overlooked  taxes  would  be  a  hard- 
ship which  fuiould  not  be  visited  upon  them,  un- 
less the  jurisdictional  requirements  in  the  fore- 
closure proceeding  were  shown  to  have  been  ful- 
ly compUed  with.  The  description  of  a  single 
lot  among  a  vast  number  of  descriptions  might 
easily  escape  an  owner's  notice,  even  if  correct. 
If  incorrect,  the  more  easily  could  it  be  over- 
looked, even  if  the  owner's  attention  was  called 
to  the  list  without  suspecting^  that  he  had  prop- 
erty mentioned  therein.  It  is  evident  that  the 
description  under  which  this  property  was  pro- 
ceeded against  was  not  the  correct  description 
of  the  property  sought  to  be  subjected  to  the  tax 
lien,  and  we  cannot  say  that  this  defect,  consid- 
ered together  with  the  obscure  place  and  form  in 
which  it  appeared  in  the  notice,  was  not  suffi- 
cient to,  or  may  not,  have  misled  the  respond- 
ents or  him  under  whom  they  claim,  and  cannot 
say  that  it  was  published  in  a  form  and  possess- 
ed that  accuracy  and  definiteuess  which  can  be 
said,  as  a  matter  of  law,  to  have  been  sufficient 
to  Innd  them  with  notice." 

And  In  the  case  of  Miller  t.  Hmderson,  00 
Wash.  200,  96  Pac.  10S2.  where  the  provlsloas 
of  the  statute  requiring  the  certificate  of  de- 
linquency to  be  filed  with  the  clerk  prior  to 
the  commencement  of  the  foreclosure  proceed- 
ing were  held  not  jurisdictional,  we  said: 

■^he  appellants  argue  that  as  the  proceed- 
ings for  the  foreclosure  <^  tax  liens  are  special 
and  statutory,  and  not  according  to  the  course 
of  the  common  law,  they  must  be  construed 
strictly,  and  hence  any  failure  on  the  part  of  the 
tax  collectors  to  take  the  steps  provided  by  the 
statute  In  the  order  in  whico  they  are  therein 
provided  must  result  fatally  to  any  proceeding 
where  the  final  result  is  to  deprive  a  citizen  of 
his  property.  Unquestionably  this  is  in  accord 
with  the  great  weight  of  judicial  authority ;  in 
fact,  so  uniform  and  so  strict  has  been  Uie  ap- 
plication of  the  rule  in  most  jurisdictions  that 
the  very  term  'tax  title'  has  become  a  synonym 
for  worthlessness.  But  this  court  has  not  fol- 
lowed this  rule  in  all  of  its  strictness.  It  has 
seemed  to  us  that  the  levy  and  collection  of  tax- 
es is  not  a  special  proceeding  in  all  of  its  as- 
pects. Certainly  the  power  to  do  so  is  some- 
thing more  than  a  mere  statutory  right  The 
power  lies  at  the  very  foundation  of  government 
Itself.  It  is  a  power  that  moat  be  exercised  in 
one  form  or  another,  else  the  government  will 
cease  to  exist  for  want  of  means  to  sustain  It- 
self. Hence  we  have  felt  that  statutory  provi- 
sions relating  to  taxation  were  rather  regula- 
tions upon  the  power  than  the  source  from 
which-  the  power  is  derived,  and,  being  regula- 
tions, that  they  were  to  be  regarded  by  the  court 
as  regulations  ore  nsually  regarded  when  the 


proceedings  had  under  them  are  attacked  collat* 
erolly:  that  is  to  say,  departures  from  the 
strict  rule 'prescribed  are  to  be  regarded  as  fatal 
only  where  the  departure  affects  some  substan- 
tial right  of  the  complaining  party— where  he  is 
denied  some  substantial  right  whicb  woqld  have 
been  granted  him  had  the  regulation  been  put- 
sued  according  to  its  terma— hut  to  deny  relief 
where  the  departure  complained  of  does  not  af- 
fect the  complaining  party  either  one  way  or  the 
other.  In  the  present  case  the  delinquency 
thought  to  be  fatal  is  of  the  latter  sort  This 
omissioa  to  file  the  certificate  of  delinquency  in 
the  office  of  the  eountr  clerk  prior  to  the  usu- 
ance  and  service  of  the  summons  could  in  no 
manner  affect  the  rights  of  the  appellants.  Nor 
was  the  thing  itself  in  any  way  necessary  to 
constitute  due  process  of  law,  as  the  proceeding 
prescribed  by  the  statute  woald  have  been  as 
valid  and  obMgatory  without  this  requirement 
as  with  it.  It  being  therefore  neither  essential 
to  the  rights  of  the  landowners  nor  to  the  legal- 
ity of  the  statute,  we  think  the  omission  of 
the  clerk  to  comply  with  it  at  the  time  contem- 

Slated  by  the  framere  of  the  act  did  not  so  far 
eprive  the  court  of  jurisdiction  as  to  require 
us  to  h<^  the  sale  invalid." 

In  Wli±  T.  Bea,  S4  Wash.  424, 103  Pac.  4S2, 
it  is  said: 

"While  the  argument  is  forceful  and  is  sup- 
ported by  respectable  authority,  this  court  is 
committra  to  the  doctrine  that  a  summons  in 
tax  foredosnre  proceedings  most  comply  with 
the  statutes.  Otherwise  the  court  acts  without 
jurisdiction.  The  rule,  as  stated  in  17  Ency. 
Plead.  &  Prac.  45,  The  right  to  serve  process 
by  publication  being  of  purely  statutory  crea* 
tion  and  in  dertwation  of  the  common  law,  die 
statutes  authorizuig  such  service  must  be  strict- 

S pursued  in  order  to  confer  jurisdiction  upon 
e  court,'  was  adopted  in  Thompson  v.  Robbins, 
32  Wash.  149,  72  Pac.  1043,  and  has  been  fol- 
lowed in  the  following  cases:  Smith  v.  White. 
32  Wash.  414,  73  Pac.  480;  Dolan  v.  Jones,  37 
Wash.  176,  79  Pac.  640:  Woodham  v,  Ander- 
son, 32  Wash,  BOO,  73  Pac.  636 ;  Williams  v. 
Pittock,  35  Wash.  271,  77  Pac.  885 ;  Young  v. 
Droz.  38  Wash.  64&,  80  Pac.  810;  Owen  v. 
Owen,  41  Wash.  642,  84  Pac.  606 ;  Bartels  v. 
Christenson,  46  Wash.  478.  90  Pac.  65S ;  Bauer 
V.  Windholm,  49  Wash.  310, 95  Pac.  277 :  Gould 
v.  Knox.  53  Wash.  248.  101  Pac.  886 :  Hays  v. 
Peavy,  ante  [54  Wash.  781 102  Pac.  889 ;  Gould 
V.  Stanton,  ante  [54  Wash.  363)  103  Pac.  459 ; 
Gould  T.  Wlute,  ante  [54  Wash.  394]  103  Pac. 
460." 

The  statute  having  reqnlred  that  the  prop- 
erty shall  be  "described  in  the  summons  the 
same  as  described  on  the  tax  rolls,"  It  nec- 
essarily follows  that  th»e  must  be  at  least  a 
substantial  compliance  with  such  provision, 
since  It  is  by  virtue  of  the  summons  that  the 
court  aequlres  jurisdiction  to  hear  and  deter- 
mine the  cause.  True  th«  proceeding  is  one 
In  rem,  yet  It  is  essraitial  that  jurisdiction  of 
the  res  be  acquired  in  the  method  prescribed 
by  the  statute,  otherwise  the  owner  Is  deinlTed 
of  his  property  without  due  prooess  of  law. 

[2]  The  difference  in  the  two  descriptions 
here  in  questi(m  is  so  marked  that  we  are  not 
pr^wred  to  say  that  they  are  substantially 
the  sam&  To  hold  otherwise  would  open  the 
door  to  other  and  furthor  departures  from 
the  statute,  even  to  Mie  extent  where  the 
somewhat  limited  right  guaranteed  1^  the 
statute  mi&xt  not  only  be  qualified,  but  even- 
tually destroyed.  Before  the  court  is  justi- 
fied in  saying  that  two  descriptions  aie  sub- 
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Btandallj'  the  same,  !t  should  manlfeetly  ap- 
pear that  they  are  so.  Soch-  rule  Imposes  no 
hardship  upon  the  tax-collecting  officers. 
They  have  In  their  possession  the  original  en- 
try of  that  which  the  statute  says  shall  be 
Inserted  in  the  Bummons.  To  meet  the  re- 
quirement InvolTes  no  nnasual  effort.  T^he 
county  treasurer  need  only  refer  to  his  rec- 
ords, the  notice  being  sofllclent  It  It  follows 
the  description  onhodled  In  the  tax  rolls.  Nor 
does  it  work  any  Injury  to  the  purchaser  at 
the  tax  sale,  the  party  attacktog  the  proceed- 
ing being  required,  as  a  condition  precedent 
to  the  relief  sought,  to  tender  Uie  purcbaser 
the  amount  paid  for  the  property  at  such 
sale,  with  Interest  to  the  date  of  the  tend«r. 

The  principal  cases  relied  upon  by  respond- 
ents in  support  of  the  Judgment  of  the  lower 
court  are  Konnemp  t.  Mllspangh,  70  Wastv. 
415, 126  Pac.  939;  Ontario  Land  Co.  v.  Tordy, 
44  Wash.  239,  87  Pac.  257 ;  Continental  Dis- 
tributing Co.  V.  Smith,  74  Wash.  10,  132  Pac. 
631,  and  Noble  t.  Aune,  50  Wash.  73,  96  Pac 
688.  A  brief  analysis  of  these  cases  Is  there- 
fore pertinent. 

The  Konnerup  Case  did  not  Involve  the 
question  of  the  sufficiency  of  a  description  of 
property  contained  in  a  summons  published 
in  a  tax  foreclosure  proceeding.  The  ques- 
tion there  presented  was  the  sufficiency  of  a 
description  contained  in  a  sheriff's  deed  made 
pursuant  to  execution  sale,  the  court  apply- 
ing the  rule  thut  a  description  in  an  instru- 
ment affecting  title  to  real  estate  is  snfficient 
if  U  aCFords  an  Intelligent  means  for  Id^tify- 
ing  the  property  and  is  not  misleading;  also 
holding  that  extrinsic  evidence  In  aid  of  the 
description  was  admissible  for  the  purpose  of 
Identification. 

In  Ontario  Land  Co.  v.  Tordy,  supra,  the 
question  presented  was  the  sufficiency  of  the 
description  appearing  upon  the  assessment 
rolls,  and  not  whether  the  property  was  de- 
scribed In  the  summons  "the  seme  as  It  was  on 
the  tax  rolls" ;  moreover,  no  tender  of  the  de- 
linquent taxes,  as  required  by  the  statute, 
had  been  nude. 

In  Noble  T.  Aune,  supra,  it  was  insisted 
that  tlie  tax  foreclosure  proceeding  was  Inval- 
id for  the  reason  that  the  name  of  the  owner 
was  given  as  "Henry  Acenle"  Instead  of 
"Henry  Aune,"  as  it  appeared  In  the  tax  roll 
for  some  ot  the  years  for  which  the  taxes 
were  dellnqn^t.  The  court  refused  to  sus- 
tain this  contention,  holding  that  it  is  Im- 
material what  name  or  names  are  used  In 
the  summons,  or  whether  any  are  used;  It 
being  sufficient  if  the  summons  contains  a 
proper  description  of  the  property. 

In  Cwitinental  Distributing  Co.  v.  Smith, 
supra,  it  appears  that  the  description  of  the 
property  contained  In  the  summons  was  iden- 
tical with  that  contained  on  the  tax  rolls,  the 
question  raised  being  a  dlscr^>ancy  between 
the  name  of  the  owner  as  It  appeared  In  the 


summons  and  on  the  tax  rolls,  and  Qie  insuffi- 
ciency of  the  description  appearing  on  the 
tax  rolls.  Without  further  discussion  It  is 
appar^t  that  the  cases  are  not  arawslte. 

[3]  Counsel  for  respondoit  dte  and  retly 
upon  the  following  pfovisions  of  sectltm  8267, 
Rem.  ft  Bal.  Code: 

"And  any  judgment  for  the  deed  to  real  estate 
sold  for  delinquent  taxes  rendered  after  the  pas- 
sage of  this  act,  except  as  otherwise  provided 
in  this  section,  shall  estop  all  parties  from  rais- 
ing any  objections  tliereto,  or  to  a  tax  title  bas- 
ed thereon,  which  existed  at  or  before  the  ren- 
dition of  sach  judgment,  and  could  have  been 
presented  as  a  defense  to  the  application  for 
such  judgment  in  the  court  wberon  the  same 
was  rendered,  and  as  to  all  snch  questions  the 
judgment  itself  shall  be  conclusive  evidence  of 
its  r^ularity  and  validity  in  all  collateral  pro- 
ceedings, except  in  cases  where  the  tax  or  as- 
sessments have  beexi  paid,  or  the  real  estate  was 
not  liable  to  the  tax  or  assessment." 

This  statute  is  not  applicable  here,  for  the 
reason  that  the  judgment  was  void;  the  court 
having  never  acquired  jurlsdictl<m  of  the  tax 
foreclosure  proceeding. 

The  judgment  Is  reversed,  and  the  cause 
remanded  with  direction  to  overrule  the  de- 
murrers to  the  complaint. 

ElAAS,  C.  J.,  and  FULLBBTON,  UAXN, 
and  PARKBR,  JJ.,  concur. 


CUSHINX3  et  aL  v.  WHITE>,  Pros.  Atty..  et  al. 

(No.  14455.) 

(Supreme  Court  of  Washington.     April  16, 
1918.) 

1.  Cabbibbs  €=93  —  Who  abb  "Gabbiebs"  — 
Classification. 

"Carriers"  may  be  defined  as  persons  or  cor- 
pora tione  who  undertake  to  transport  or  convey 
goods,  property,  or  persons  from  one  place  to  an- 
other gratuitously  or  for  hire,  and  are  classified 
as  private  or  special  carriers  and  common  or 
public  carriers ;  the  class  to  which  a  particular 
carrier  is  to  be  assigned  depending  upon  the 
nature  of  his  business,  the  character  in  which 
be  holds  himself  oat  to  the  public,  the  terms  of 
his  contract,  and  his  relations  generally  to  the 
parties  with  whom  he  deals  and  the  puUie. 

[Ed.  Note.— For  other  deflnltl<His,  see  Words 
and  Phrases,  First  and  Sectud  SerieB,  Carrier.] 

2.  Cabbiebs  <8=>4  —  ■'Couicon  CAXBzaa"  aztu 
"Pbivate  Oabbibb*'  DsriNW}  akd  Distin- 

OUISUED. 

A  "common  carrier"  is  one  whose  occupa- 
tion is  transportation  of  persons  or  things  from 
place  to  place  for  hire  or  reward,  and  who  holds 
himself  out  to  the  world  as  ready  and  willing  to 
serve  the  public  Indifferently  in  the  particular 
line  or  department  in  which  he  Is  engaged,  the 
true  test  being  whether  the  given  undertaking  is 
a_  part  of  the  busiaess  engaged  in  by  the  car- 
rier, which  he  has  held  out  to  the  general  pub- 
lic as  his  occupation,  rather  than  the  quantity 
or  extent  of  the  business  actually  transacted,  or 
the  number  and  character  of  the  conveyances 
used  in  the  employment;  but  if  the  undertaking 
be  a  single  transaction,  not  a  part  of  the  gener^ 
business  or  occupation  engaged  in,  as  advertised 
and  held  out  to  the  general  public,  then  the  in- 
dividual or  company  furnishing  such  service  is 
a  "private"  and  not  a  common  carrier,  and  In 
cither  case  the  question  must  be  determined  by 
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tbe  chanetar  <a  the  bnrineas  octaally  carried 
on.  and  not  hy  any  secret  intentioD  or  mental 
reservation  entertauiecl  or  asserted  when  chaf- 
ed with  duties  and  obligations  whidi  the  lav  iu- 
poses. 

[Ed.  Note.— For  other  deGnitions,  see  Worcis 
and  Phrases,  First  and  Second  Series,  Common 
Carrier;  Private  Carrier.] 

S.  Carribbb  ^>2S5~REOULA'noN— Oabbiagb 
or  Pabsenoebs— "Common  Oabbieb." 
A  carrier  engaged  in  the  automobile  rent 
business,  who  owns  and  operates  a  motor-pro- 
pelled vehicle  for  hire,  either  at  a  charge  of  so 
much  per  trip  or  so  much  per  hour,  who  has  a 
fixed  stand  or  place  where  his  car  is  available  to 
prospective  customers  during  many  hours  of  the 
day  and  night,  and  who  transports  passengers 
from  place  to  place,  although  ae  has  no  fixed 
schedule  of  charges  and  does  not  operate  over 
definite  routes,  and  does  not  on  all  occasions 
load  his  car  to  its  full  capacity,  and  reserves  the 
right  to  refuse  to  transport  passengers  whether 
his  vehicle  is  engaged  or  not,  is  a  "common 
carrier"  within  Laws  1915,  p.  227,  regulating 
common  carriers  of  passengers  on  public  streets, 
roads,  and  highways,  providing  for  the  issuance, 
of  permits,  etc. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County. 

Suit  by  Frank  Cushlng  and  others  against 
John  B.  White,  Prosecuting  Attorney  of  Spo- 
kane County,  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.  Affirmed. 

McCarthy  &  Edge,  of  Spokane,  for  appel- 
lants. John  B.  White  and  Wm.  C  Meyer, 
both  of  Spokane,  for  respondents. 

WEBSTER,  J.  This  action  was  brouj^t 
by  appellants  to  enjoin  respondents  from  en- 
forcing as  against  them  tbe  provisions  of 
chapter  57,  Laws  1915,  entitled: 

"An  act  relating  to  and  regulating  common 
carriers  of  passengers  upon  public  streets,  roads 
and  highways,  providing  for  the  issuance  of  per- 
mits ;  prescribing  penalties  for  violations,  and 
providing  when  this  act  shall  take  effect." 

The  trial  court  found  the  following  facta: 
That  appellants  are  engaged  in  what  is 
known  as  the  automobile  rent  business;  that 
each  of  them  is  the  owner  of  an  automobile 
which  he  drives  for  hire,  either  at  a  charge 
of  so  much  per  trip  or  so  much  per  hour; 
that  each  of  them  has  a  fixed  stand  where, 
when  not  engaged  with  customers,  or  not  oth- 
erwise using  the  car,  they  are  aTallabte  to 
prospective  customers  during  many  hours  of 
the  day  and  night:  that  none  of  them  has  a 
flxed  route  or  routes  over  which  they  operate 
their  motorcars ;  that  they  do  not,  when  en- 
gaged by  <me  person  for  a  trip  or  trips,  ever 
carry  any  passenger  or  passengers  other  ttian 
those  directed  by  the  original  hirer,  whether 
their  automobile  capacity  is  exhausted  or 
not;  that  none  of  them  has  or  maintains 
any  flxed  schedule  of  rates  for  the  transpor- 
tation of  passengers,  either  for  a  single  trip 
or  by  the  hour;  and  that  each  of  them  "do 
now  and  have  always  reserved  tlie  right  to 
transport  passengers  or  refuse  to  transport 
them  whether  they  are  occupied  or  not  occu- 
pied with  other  engagements."    Upon  these 


facts  the  trial  court  concluded  that  the  busi- 
ness conducted  by  the  several  appellants 
falls  within  the  provisions  of  the  act  and  is 
subject  to  its  regulations.  A  decree  was  en- 
tered according y,  from  which  this  apjieal  is 
prosecuted. 

Appellants  Insist  that,  under  the  facts 
fotmd  by  the  court,  they  are  not  common  car- 
riers of  passengers,  hence  not  within  the 
purview  of  the  act  For  the  purpose  of  this 
opinion  It  win  be  assumed  that  the  statute 
applies  only  to  common  carriers  of  passen- 
gers in  motor-propelled  vehicles.  State  v. 
Ferry  Line  Auto  Bus  Co.,  93  Wash.  614,  161 
Pac.  467.  The  80le  Inquiry  therefore  is 
whether,  under  the  facts  set  forth,  appel- 
lants are  such  carriers.  The  precise  question 
thus  presented  is  of  first  Impression  in  this 
court,  and  its  Importance  seems  to  Justi^ 
an  extended  discussion  of  the  authorities. 

t1)  "Carriers"  may  be  defined  as  persons 
or  corporations  who  undertake  to  transport 
or  convey  goods,  property,  or  persons,  from 
one  place  to  another,  gratuitously  or  for 
hire,  and  are  classified  as  private  or  special 
carriers,  and  common  or  public  carriers ;  the 
class  to  which  a  particular  carrier  Is  to  be 
assigned  depending  upon  the  nature  of  his 
business,  the  character  In  which  he  holds 
himself  out  to  the  public,  the  terms  of  his 
contract,  and  his  relations  generally  to  the 
parties  with  whom  he  deals  and  the  public. 
1  Moore  on  Carriers  (2d  Ed.)  {J  1  and  2.  Tbe 
books  abound  with  definitions  of  both  com- 
mon and  private  carriers  from  which  the 
distinguishing  features  may  be  gathered. 
Judge  Thompson  eubmlta  the  following: 

"A  common  carrier  of  passentrers  is  one  who 
undertakes  for  hire,  to  carry  all  persons  indif- 
ferently who  may  apply  for  passage.  To  consti- 
tute one  a  common  carrier  it  is  necessary  that 
he  should  hold  himself  out  as  such.  This  may 
be  done  not  only  by  advertising,  but  by  actually 
engaging  in  the  business  and  pursuing  the  occu- 
pation as  an  employment."  Thompson  on  Car- 
riers of  Passengers,  p.  26,  note  1. 

Redfleld  In  his  treatise  says: 

"It  is  generally  considered  that  where  the  car- 
rier imdertakes  to  carry  only  for  the  particular 
occasion,  pro  hac  vice,  as  it  is  called,  he  can- 
not be  held  responsible  as  a  common  carrier. 
So,  also,  if  the  carrier  be  employed  in  carrying 
for  one  or  a  definite  number  of  persons,  by  way 
of  special  undertaking,  he  is  only  a  private  car- 
rier. To  constitute  one  a  common  carrier  he 
must  make  that  a  regular  and  constant  business, 
or  at  all  events,  he  must,  for  the  time,  hold  him- 
self ready  to  carry  for  all  persons,  indifferently, 
who  choose  to  employ  him."  Redfield  on  Car- 
riers and  Bailees,  %  19. 

In  Dobie  on  Bailments  and  Carriers,  at 
sections  106  and  107,  the  author  says: 

"The  private  carrier  is  one  n-ho,  without  en- 
gaging in  such  business  as  a  public  employment, 
undertakes  by  special  contract  to  transport 
goods  in  particular  instances  from  one  place  to 

another. 

"The  common  carrier  of  goods  is  one  who 
holds  himself  out,  in  the  exercise  of  a  public 
calling,  to  carry  goods,  for  hire  for  whomsoever 

may  employ  him," 
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This  author  at  section  164  states: 

"The  same  considerations  that  distisEuiah  the 
cotntnon  from  the  private  carrier  of  goods  apply 
to  set  apart  the  common  and  private  carrier  of 
passengers." 

Hutchinson  aDDonnces  the  rule  in  this  lan- 
guage: 

"Private  carriers  for  hire  are  sach  as  make  no 
public  profession  that  they  will  carry  for  all 
who  apply,  but  who  occasionally  or  upon  the 
particular  occasion  undertake  for  compensation 
to  carry  the  goods  of  oth»8  upon  such  terms  as 
may  be  agreed  upon.  They  are  not  common  car- 
riers because  they  do  not  make  the  carriage  of 
goods  for  others  a  business,  and  do  not  hold 
themselves  out  to  the  public  as  ready  and  willing 
to  cart?  indifferently  for  all  persons  any  par* 
ticular  class  of  nods  or  goods  of  auj  kind  what- 
ever." 1  HutcUnson  <m  Carriers  (8d  Ed.)  1  36. 

Judge  Story  observes: 

"To  bring  a  person  within  the  description  of 
a  common  carrier  he  must  exercise  It  as  a  pub- 
lic employment;  he  must  undertake  to  carry 
goods  for  persons  generally,  and  he  must  hold 
himself  oat  as  ready  to  engage  in  the  transpor- 
tation of  goods  for  hire,  as  a  business,  not  as  a 
casaal  occupation  pro  hac  vice.  A  common 
carrier  has  therefore  been  defined  to  he  one  who 
undertakes  for  hire  or  reward  to  transport  the 
goods  of  such  as  choose  to  employ  him,  from 
idaoe  to  place."  Story  on  Bailmonts,  i  490. 

Cbancellor  Kent  says: 

"CommoQ  carriers  undertake  generally,  and 
not  as  a  casual  occupation,  and  for  all  people  in- 
differently,  to  convey  goods  and  deliver  them  at 
a  place  appointed,  for  hire,  as  a  buainesB,  and 
with  or  without  a  special  agreement  as  to 
price."   2  Kent's  Commentaries,  598. 

In  volume  1,  at  page  3,  Mitchle  on  .Carrl* 

ers,  it  Is  said: 

"A  common  carrier  of  passengers  is  one  who 
undertake^  for  hire,  to  carry  aU  persons  indif- 
femtly  who  may  apply  for  passage." 

In  volume  1,  Moore  on  Carriers,  at  sec- 
tion 4,  the  author  says: 

"A  private  carrier  is  one  who  agrees,  hy  spe- 
cial agreement  or  ccmtract,  to  transport  per- 
sons or  properly  from  one  place  to  another,  ei- 
ther gratuitously  or  for  hire;  one  who  under- 
takes for  the  transportation  in  a  particular  ia- 
stance  only,  not  making  it  a  vocation,  nor  hold- 
ing himself  out  to  the  public  ready  to  act  for 
all  who  desire  his  services.  Common  carriers, 
however,  hold  themselves  out  to  carry  tor  all 
persona  indiscriminately." 

Jn  volnme  10,  Coipus  Jurla,  at  MctlMi  1, 

we  find: 

"A  carrier  is  one  that  undertakes  the  trans- 
portation of  persons  or  movable  property,  and 
the  authorities,  both  elementary  and  judicial, 
recognize  two  kinds  or  classes  of  carriers,  name- 
ly, private  carriers  and  common  carriers.  A 
private  carrier  is  one  who  without  being  engag- 
ed in  such  buriness  as  a  public  employment,  un- 
dertakes to  deliver  goods  in  a  particular  case  for 
hire  or  reward.  While  a  common  carrier  has 
been  defined  as  one  that  holds  itself  out  to  the 
poblic  to  carry  persons  or  freight  for  hire." 

Passing  from  the  deOnltloDS  given  by  the 
text-writers  to  a  few  of  the  pertinent  cases, 
we  find  the  following  in  which  the  distin- 
guishing features  are  applied: 

In  McHenry  v.  Railroad  Co.,  4  Bar.  (Del.) 
448,  It  was  held  that  the  owners  of  stage 
wagons,  stagecoaches,  and  railroad  cars,  who 
carry  goods,  as  well  as  passengers,  for  hire; 
wagoners,  teamsters,  ood  cartmea,  wbo  un- 


dertake as  a  common  employment  to  carry 
goods  tor  hire,  from  one  town  to  another; 
tho  masters  and  owners  of  ships,  vessels, 
steamboats,  barge  owners,  canal  boatmen, 
and  ferrymoi,  employed  In  the  like  business 
—are  all  "common  carriers";  the  test  ap- 
plied b^ng: 

"A  common  carrier  Is  one  who  undertakes  and 
exercises,  as  a  public  employment,  the  transpor- 
tation or  carriage  of  goods  for  persons  generaMy, 
from  place  to  place,  whether  by  land  or  by  wa- 
ter, and  to  deliver  them  at  the  place  appointed, 
for  hire  or  reward,  and  with  or  without  a  ws- 
dal  agreement  as  to  price." 

In  Fish  T.  Chapman,  2  Oa.  S49,  46  Am. 
Dec.  89S,  It  was  held: 

"To  render  one  a  common  carrier,  his  under- 
taking must'  be  general  and  for  all  people  in- 
differently. The  undertaking  may  be  evidenced 
by  the  carrier's  own  notice  or  practically  by  a 
series  of  acts,  by  his  known  habitual  continu- 
ance in  this  line  of  business.  He  must  assume 
to  be  the  servant  of  the  public:  he  must  under- 
take for  all  people.  A  special  undertaking  for 
one  man  does  not  render  a  person  a  common 
carrier.  One  who  follows  carrying  for  a  liveli- 
hood or  who  gives  out  to  the  world  in  any  in- 
telligible way  that  he  wHI  take  goods  or  other 
things  for  transportation  from  place  to  place 
whether  for  a  year,  a  season,  or  less  timcj  is  a 
common  carrier,  and  subject  to  all  the  liabilities 
of  such." 

In  Tarble  v.  Blgley.  14  Bush  (Ky.)  698,  29 
Am.  Rep-  43C  It  Is  said: 

"When  a  person  has  assumed  the  character 
of  a  common  carrier,  either  by  expressly  offering 
his  services  to  all  who  will  hire  him,  tw  by  so 
conducting  his  business  as  to  Jnsti^  the  belief 
on  the  part  of  the  public  that  he  means  to  be- 
come the  servant  of  the  public,  and  to  carry  for 
all,  he  may  be  safely  presumed  to  have  intended 
to  assume  the  liabilities  of  a  common  carrier, 
for  he  was  bound  to  know  that  the  law  would 
so  charge  him,  and  knowing,  must  have  in- 
tended it." 

In  Parmelee  r.  Lowlta,  74  111.  116,  24  Am. 
Rep.  276,  the  proprietor  of  a  line  of  omnibus- 
es and  baggage  wagons,  engaged  in  carrying 
for  hire,  passengers  and  baggage  for  all  per- 
sons choosing  to  hire,  from,  to,  and  t>etween 
depots,  hotels,  and  different  parts  of  the 
dty  of  Chicago,  was  held  to  be  a  common 
carrier.  The  doctrine  of  this  case  is  express- 
ly reaffirmed  In  the  recent  case  of  Hindiliffe 
V.  Wenig  Teaming  Co.,  274  UL  417,  113  N. 
B.  707. 

In  McGregor  v.  Gill,  114  Tenn.  621,  86  S. 
W.  318,  108  Am.  St.  Rep.  919.  where  it  was 
held  that  a  livery  stable  keeper  who  had  hir- 
ed a  team  and  conveyance  to  a  customer  for 
a  spedal  occasion  was  not  a  common  carrier, 
the  distinction  between  the  two  classes  is 
aptly  stated  in  this  language: 

"The  present  case  bears  no  likeness  to  that  of 
Lawrence  v.  Hudson,  12  Heisk,  [Tenn.]  671,  re- 
lied on  as  authority  by  the  plaintiff  in  error.  In 
that  case  the  defendant  was  the  owner  of  a  line 
of  omnibuses  running  from  Nashville  to  Edge- 
field, holding  himself  out  to  the  public  as  ready 
and  willing  to  caiTy  for  hire  all  persons  who 
offered  themselves  as  passengers.  This  owner 
was,  upon  all  the  authorities,  a  common  carrier, 
and  waa  properly  held  to  the  full  limit  imposed 
upon  one  so  engaged." 
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In  that  case  the  court  approved  this  defl- 
Qltiou  of  a  "common  carrier": 

"A  oommon  carrier  ol  passengers  fa  one  who 
Dndertakes  for  hire  to  carry  all  persons  indUFer* 
enfly  who  may  apply  for  passage.  •  •  •  To 
constdtate  one  a  common  carrier  it  la  necessary 
that  he  should  hold  himself  out  to  the  communi- 
ty as  sach." 

In  Robertson  v.  Kennedy,  2  Dana  (Ky.) 
430,  26  Am.  Dec  468,  the  Court  of  Appeals 
of  Kentucky  had  before  It  this  state  of  facts: 
The  defendant  had  been  in  the  habit  of  haul- 
ing for  hire,  In  the  town  of  Brandenburgh, 
for  every  one  who  applied  to  him,  with  an 
ox  team,  driven  by  his  slave.  He  under- 
took to  haul  for  plaintiEFs  a  hogshead  of  su- 
gar, and  in  the  course  of  transporting  It  the 
edlde  slipped  Into  the  river,  whereby  the  su- 
gar was  spoiled.  In  an  action  to  recover 
against  the  defendant  upon  ^e  theory  that 
he  was  a  common  carrier,  the  court  held: 

"Every  one  who  pursues  the  business  of  trans- 
porting goods  for  hire,  for  the  public  generally) 
is  a  common  carrier.  According  to  the  most  ap- 
proved definition,  a  common  carrier  is  one  who 
undertakes,  for  hire  or  reward,  to  transport  the 
goods  of  all  such  as  choose  to  employ  him,  from 
place  to  place.  Draymen,  cartmen,  and  porters, 
who  undertake  to  carry  goods  for  hire,  as  a  com- 
mon employment,  from  one  part  of  a  town  to  an- 
ther, come  within  the  definition.  So,  also,  does 
the  driver  of  a  slide  with  an  ox  team.  The 
mods  of  transporting  la  immater^." 

The  case  of  Uoyd  v.  Hangh,  223  Pa.  148, 
72  AU.  616,  21  L.  R.  A.  (N.  S.)  188.  la  pecul- 
iarly applicable  here,  for  the  reason  that  its 
facts  are  strikingly  similar  to  those  found 
by  the  trial  conrt  From  the  <Q^on  It  ap- 
pears: 

"The  defendant,  an  incorporated  company, 
though  chartered  to  do  a  general  warehouse  and 
storage  basineaa,  does  not  confine  itself  strictly 
to  the  particular  business  for  which  it  was  char- 
tered, but  engages  aa  well  in  the  business  of 
moving  household  goods  in  the  city  of  Pittsburgh 
and  vicinity.  The  president  of  the  company, 
speaking  to  this  [wint  says  in  hia  tratimony 
that  general  hauling  of  household  goods  is  one 
of  the  particular  linen  of  business  in  whltA  the 
company  wgages,  and  that  it  solicits  business  of 
this  kind  by  public  advertisemento  in  various 
ways,  by  signs  upon  its  wagons,  upon  fences, 
when  that  is  allowed,  by  cards  intended  for  gen- 
eral distribution,  and  by  the  bills  and  tags  nsed 
in  the  conns  of  the  bnsiness.  These  advertise- 
ments speak  for  themselves,  and  unquestionably 
establish  the  fact.  Independent  of  everything  else 
in  the  case,  that  the  defendant  does  hold  Itself 
out  to  the  public  as  engaged  in  the  moving  of 
household  goods,  thereby  inviting  emidoyment 
along  this  line.  None  of  these  advertisements 
contain  a  suggestion  of  limited  liability,  or  that 
the  company  will  reader  snch  service  only  as  it 
may  select  its  patrons.  Notwithstanding  this 
public  committal  of  the  company  to  a  general 
and  indiscriminating  service,  it  is  argued  that 
inasmuch  as  the  company  claims  the  right  to  se- 
lect those  whom  it  will  serve,  and  because  its 
custom  has  been  and  is  to  discriminate,  accept- 
ing some  and  rejecting  others,  as  it  may  choose, 
this  circumstance  makes  it  a  private  as  distin- 
gnisbed  from  a  common  carrier,  and  exempts  it 
from  the  obligations  and  liability  which  the  law 
imposes  on  the  latter  relation.  «  •  *  Con- 
ceding, however,  that  siich  a  duty  (to  carry  in- 
discriminstely  at  established  prices)  rests  upon 
a  common  carrier,  to  claim  that  one  is  not  a 
common  carrier  because  he  has  persistently  dis- 
regarded this  duty  and  has  arbitrarily  dioaen 


wh(nn  he  would  serve,  notwlQistandlag  he  has 
iBvltod  the  public  generally  to  apply,  is  to  m&ke 
a  public  duty  determinable  by  the  pleasure  of 
the  individual  and  not  by  principle  or  law.  We 
express  a  doctrine  universally  sancttoned  when 
we  say  that  any  <Hie  who  holds  himself  out  to 
the  public  as  ready  to  undertake  for  hire  or  re- 
ward the  transportation  of  goods  from  place 
to  place,  and  so  invites  custom  of  the  public^  is 
in  the  estimation  of  the  law  a  common  earner. 
*  *  *  We  are  dealing  with  a  case  where  the 
carrier  made  the  transportation  of  housebold 
^oods  part  of  its  regular  business,  advertised 
that  business  in  a  way  to  solicit  custom  from 
the  general  public.  An  unavoidable  implication 
arises  that  It  holds  itself  in  readiness  to  engage 
with  any  one  who  might  apply." 

In  Vandalla  R.  Co.  v.  Stevens  ^nd.  App.) 
114  N.  TSt.  1001,  the  AppeUate  Court  o£  Indi- 
ana observed: 

"On  the  other  hand,  we  cannot  agree  with 
the  appellanfe  contention  that  the  common  car- 
rier may,  by  the  worda  of  its  contract,  convert 
itself  into  a  private  carri^,  where  the  transpor- 
tation undertaken  and  the  duties  and  respcmai- 
bilities  incident  thereto  are  such  as  are  ordinari- 
ly incident  to  a  common  carrier." 

In  Bank  of  Kentncky  v.  Adams  ExpreM 
Co.,  93  U.  S.  174,  23  I*.  Ed.  872,  Mr.  Justice 
Strong  sold: 

"We  have  already  remarked  the  defendants 
were  common  carriers.  They  were  not  the  less 
such  because  they  bad  stipulated  for  a  more  re- 
stricted liability  than  would  have  been  theirs 
had  their  receipt  contained  only  a  contract  to 
carry  and  deliver.  What  they  were  is  to  be  de- 
termined by  the  nature  of  their  business,  not 
by  the  contract  they  made  respecting  the  liabili- 
ties which  should  attend  it.  Having  taken  up 
the  occupation.  Its  fixed  legal  character  could 
not  be' thrown  off  by  any  declaration  or  stipula- 
tion that  they  should  not  be  considered  such 
carriers." 

In  volume  1,  Mldiie  on  Garriar%  at  page 

3,  the  author  says: 

"Persons  carrying  on  a  transportation  busi- 
ness onder  circumstances  which,  in  law,  consti- 
tute them  common  carriers,  cannot  divest  them- 
selves of  that  character,  nor  secure  an  exemp- 
tion from  ita  liabilities,  by  dedaring  in  their 
bills  of  lading,  etc.,  that  they  are  not  to  be  deem- 
ed common  carriers.  What  they  are  is  to  be  d» 
termined  by  the  nature  of  their  business." 

[21  Authorities  to  the  same  effect  may  be 
dted  indefinitely ;  but  from  the  foregoing  It 
is  manifest  that  a  "oommon  carrier"  is  one 
whose  occnpation  la  the  transportation  of 
persons  or  things  from  place  to  place  for 
hire  or  reward,  and  who  btdds  himself  out 
to  the  world  as  ready  and  willing  to  serve 
the  public  indifferently  in  the  particular  line 
or  department  In  which  he  Is  engaged ;  the 
true  test  being  whether  the  given  undertak- 
ing Is  a  part  of  the  business  engaged  In  by 
the  carrier  which  he  has  held  out  to  Uie  gen- 
eral public  as  his  occupation,  rather  than  the 
quantity  or  »tent  of  the  business  actually 
transacted,  or  the  number  and  <diaracter  of 
the  conveyances  used  in  the  employment. 
On  the  other  hand,  If  the  undertaking  be  a 
single  transaction,  not  a  part  of  the  general 
business  or  occupation  engaged  in,  as  adver- 
tiaed  and  held  out  to  the  general  public,  then 
the  Individual  or  company  furnishing  such 
service  Is  a  private  and  not  a  common  car- 
rier.  In  either  case  the  question  must  be 
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determined  by  tbe  dtaracter  of  the  business 
actually  carried  on  by  the  carrier,  and  not  by 
any  secret  Intention  or  mental  reserratlon  It 
may  entertain  or  assert  when  diarged  with 
the  duties  and  obllgatlona  whldi  the  law  Im- 
posea 

[3]  An  analyris  of  the  findings  of  the  low- 
er court  discloses  that  appellants'  calling  Is 
characterized  by  the  following  features:  (a) 
They  are  engaged  In  what  Is  known  as  the 
automobile  rent  business;  G>)  each  of  them 
owns  and  operates  a  motor-propelled  vehicle 
for  hire,  either  at  a  charge  of  so  much  a  trip 
or  so  mnch  per  hour;  (c)  each  has  a  fixed 
stand  or  place  where  his  ear  Is  available  to 
prospective  customers  during  many  hours  of 
the  day  and  night;  and  (d)  they  trnnsport 
passengers  from  place  to  place.  Here  we 
have  carriers  engaged  in  transporting  per- 
sons for  hire  as  a  business  or  occupation,  and 
Impliedly  and  practically  holding  themselves 
out  to  the  public  as  ready  and  willing  to 
sarve  indiscriminately  all  who  may  desire 
the  use  of  their  facilities.  The  fact  that 
they  have  no  fixed  schedule  of  charges,  do 
not  operate  over  definite  routes,  do  not  upon 
all  occasions  load  the  car  to  Its  full  capaci- 
ty, and  reserve  the  right  to  refuse  to  trans- 
port passengers  whether  their  automobile  Is 
engaged  or  not,  is  wholly  Immaterial ;  their 
diaracter  Is  determined  by  their  public  pro- 
fession, not  by  undisclosed  reservations  or 
secret  Intentions. 

The  advent  of  the  automobile  as  a  mode  of 
conveyance  has  in  no  wise  martced  a  depar- 
ture from  or  modification  of  the  principles  of 
the  law  of  carriers  as  theretofore  defined  and 
applied  by  the  courts.  The  automobile  Is  but 
a  modern  method  of  transportation  to  which 
the  settled  rules  have  been  extended.  Bab- 
Utt,  in  his  worii  the  Law  Applied  to  Motor 
Vehicles,  at  section  620,  observes: 

"The  motor  vehicle  ia  daily  coming  into  In- 
creasmg  use  in  a  commercial  capacity.  It  is  al- 
ready found  in  nearly  every  line  budncM. 
Associations  and  corporations  have  been  organ- 
ized with  tbe  motorcar  as  a  means  of  transport- 
ine  both  passMUerB  and  property  as  common 
carriers.  *  •  *  The  distinction  between  such 
carriers  and  private  carriers  is  that  tbe  former 
holds  himself  out  to  all  persons  who  choose  to 
employ  him,  as  read;  to  carry  for  hire,  while  the 
latter  agrees  in  some  special  case  with  some  pri- 
vate individual  to  carry  for  hire.  The  common 
carrier  employment  ia  public,  and  be  is  bound  to 
carry  tbe  goods  and  persons  of  all  who  demand 
carriage  and  who  comply  with  his  reasonable 
terms.  •  •  •  The  essence  of  the  distinction 
between  the  two  classes  of  carriers  is  that  In 
order  to  constitute  one  a  'common  carrier*  It  is 
necessary  that  he  hold  himself  oat  to  tbe  public 
as  such.  •  •  *  And  one  may  hold  himself 
oat  as  a  carrier  not  only  by  advertising,  but  by 
actually  engaging  in  the  business  and  pursuing 
the  occupation  as  en  employment." 

Hnddy  on  AutomoUles  (4th  Ed.)  S  S9,  says: 
"An  automobile  may  be  used  as  a  common  ca^ 
tier,  a  private  carrier,  or  a  personal  private  eoi^ 


veyance.  Public  motor  vehicles,  such  as  slght- 
aeeing  care,  taxlcabs,  and  others  which  are  em- 
ployed  in  carrying  all  persons  applying  for 
transportation,  come  within  the  definition  that  a 
common  carrier  of  passengers  is  one  who  under- 
takes for  hire  to  carry  all  persons  who  may  ap- 
ply for  passage.  Bot  to  constitute  one  a  com- 
mon canier  it  la  necessary  that  be  should  hold 
hims^  out  as  <me." 

A  person  or  company  engaged  In  Qie  oper- 
ation of  a  Jitney  bus  Is  a  common  carrier. 
Desser  t.  Wichita.  96  Kan.  820, 153  Pac.  1194, 
L.  B.  A.  1916D,  246;  Memphis  T.  State  ex 
rel..  133  Tenn.  99.  179  S.  W.  63S.  L.  R.  A. 
1916B.  1143,  Ann.  Cas.  19170,  1045;  Berry 
on  Antomoblles  (2d  Ed.)  {  874;  Hnddy  on 
AutomoUlea  <4th  Ed.)  8  372.  A  taxlcab  com- 
pany, following  the  business  of  transporting 
persons  for  hire  and  holding  Itself  out  as 
ready  to  carry  one  and  all  Indiscriminately, 
Is  a  common  carrier  and  subject  to  all  the 
responsibilities  of  such  a  carrier.  Public 
Service  Com.  v.  Hnrtgan,  91  Mlec.  Rep.  432, 
154  N.  Y.  Supp.  897;  DonneUy  v.  Philadel- 
phia ft  Reading  By.,  53  Pa.  Super.  Ct  78; 
Van  Hoeffen  v,  Columbia  Taxlcab  Co.,  179 
Ma  App.  591,  162  8.  W.  694;  Carlton  et  al. 
V.  Boudar,  118  Va,  521,  88  S.  E.  174 ;  State 
V.  Seattle  Taxlcab  &  Transfer  Co.,  90  Wash. 
416,  186  Pac.  837:  Berry  on  AutoihoMles  (2d 
Ed.)  S  887 ;  Huddy  on  AutfHnoblles  (4th  Ed.) 
i  303 ;  Babbitt  on  Motor  Vehicles,  8  621. 

There  Is  no  essential  dIflFerence  in  the 
character  of  service  furnished  by  the  taxi- 
cab  and  that  supplied  by  appellants.  They 
afford  similar  accommodations,  are  operated 
in  practically  the  same  manner,  and  are  nec- 
essarily governed  by  the  same  principles. 
We  conclnde  that  appellants  come  within  the 
act  in  question  and  are  snhject  to  Its  pro- 
visions. 

The  Judgment  ia  afflrmed. 

ELLIS,  C.  J.,  and  MOUNT,  HOLCOMB, 
and  CHADWICK,  JJ.,  concur. 


SPOKANE  TAXIOAB  CO.  v.  WHITB,  Pros. 
Atty.,  et  aL    (No.  144R6.) 

(Supreme  Court  of  Washington.    April  16, 
1918.) 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County ;  Henry  J.  Kennan,  Judge. 

Suit  by  the  Spokane  '^zicab  Company  against 
John  B.  White,  Prosecuting  Attorney  for  Spo- 
kane County,  and  others.  Prom  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

McCart^  &  Edge,  of  Spokane,  for  appellant. 
John  B.  White  and  W.  C.  Meyer,  both  of  Spo- 
kane, for  respimdents. 

PER  CURIAM.  Tbe  question  presented  In 
this  case  has  just  been  considered  and  decided  In 
Gushing  v.  White  et  al..  172  Pac  229. 

Upon  the  authority  of  that  ease^  the  judgment 
is  ararmed. 
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STATE  T.  SCOTT.    (No.  14477.) 

(Snpnme  Court  of  WaBhinston.   April  17* 
1918.). 

1.  GBmiNAi,  Law  «s>274— Plea  or  Qmvrt— 
Withdrawal— Time. 

Application  to  withdraw  a  plea  of  guilty 
must  be  denied,  unless  made  before  judgment, 
under  the  express  provisionfl  of  Rem.  Code  1915, 
J  2111. 

2.  Cbiuinai.  Law  «=>974 (2)— Motion  in  Ab- 
BKST  OF  Judgment— Time  fob  Making. 

Motions  in  arrest  of  judgment  in  criminal 
case  must  be  denied,  unless  made  before  judg- 
ment, under  Rem.  Code  1916,  g  2181. 

3.  Cbiminal  Law  «=9951(2)  —  Motions  fob 
New  TtOAXj—Tna  fob  Makzno. 

MotloDB  for  new  trial  in  criminal  cases  must 
be  denied,  nnless  made  before  judgment,  under 
Rem.  Code  1916.  {  2181. 

4.  Cbiminal  Law   ^^998  —  Vacation  of 
Judgments. 

A  criminal  judgment  cannot  b«  vacated  un- 
der Rem.  Code  1915,  g  464  et  seq.,  except  upon 
a  dear  showing  of  irregularity  or  fraud  In  its 
procurem«it  and  a  tender  and  adjudication  of 
a  prima  fade  defense  on  the  merits. 

5.  Oriuinal  Law  «S31112— Motion  to  Va- 
cate JuDOHENT— Review. 

On  appeal  fnun  refusal  to  vacate  judgment 
in  criminal  case,  recitations  in  order  denying 
the  motitm  that  court  advised  defendant  aa  to 
his  right  to  counsel,  and  that  he  refused  coun- 
sel  and  voluntarily  pleaded  guilty,  cannot  be 
contradicted  by  affidavit  of  the  derk. 

6.  Gbiunal   Law   «=9998  —  Vacation  ow 
JaDOHENT— 'Findings— SnFFioiENCT  of  Et- 

IDBNCB. 

Redtals  In  order  overruling  motion  to  va- 
cate criminal  judgment  that  a  plea  of  railty 
was  not  procured  by  fraud,  promises  of  leniency, 
force,  duress,  or  any  undne  influence  held  am- 
ply supported  by  the  evldoice. 

Department  2.  Appeal  from  Superior 
Court,  Stevens  County ;  W.  H.  Jackson, 
Judge. 

James  H.  Scott  pleaded  guilty  to  charge 
of  assault  In  the  second  degree.  From  an 
order  denying  a  motion  to  allow  blm  to 
withdraw  taU  i^ea,  he  appeals.  AfBrmed. 

Carey  &  Jolmaon  and  L.  C.  Jess^b,  all 
of  ColTllle,  for  appellant  Howard  W.  Stall 
and  H.  Wade  Bailey,  both  of  ColvUle,  tor 
the  State. 

BLLIS,  a  J.  On  Angnat  23,  ISlff,  defend- 
ant was  Information  barged  with  the 
crime  of  aasanlt  in  the  second  degree.  On 
AngDst  28,  1916,  be  was  arraigned  and  m- 
tered  a  plea  of  gnllty.  The  clerk's  mlnntes 
of  arraignment  and  plea  are  as  follows: 

"The  defendant,  being  brought  into  court,  was 
duly  arraigned,  and,  on  being  asked  if  James 
Scott  was  his  true  name,  replied  that  James 
H,  Scott  was  his  true  name.  Court  ordered 
that  thia  change  be  made.  On  beinft  asked  by 
the  court  if  be  had  employed  coimsel,  replied 
that  he  had  not.  Court  then  aHked  if  he  was 
ready  to  plead  to  the  charge.  Defendant  then 
attempted  to  explain  to  the  court  as  to  what 
he  was  willing  to  plead  guilty  to.  Court  ad- 
vised him  in  the  premises.  Defendant  then  said 
he  would  have  to  plead  guilty,  as  that  was  what 
he  had  told  the  sheriff  he  wished  to  do.  Court 
told  defendant  to  be  seated,  and  prosecuting  at- 
tomey  then  made  statement  to  the  court  cover- , 


Ing  the  alleged  foets  in  the  ease.  Omirt  then 
araed  the  sheriff  to  state  what  he  knew  in  con- 
nection with  attempt  of  defendant  to  conceal 
himself.  Court  then  advised  the  defendant 
that  he  could  make  a  statement  to  tiie  court. 
Court  then  asked  defendant  if  he  had  anything 
further  to  say  as  to  why  judgmrat  and  sen- 
tence should  not  at  this  time  be  pronounced  up- 
on him,  replied  that  he  had  in  his  statement  to 
the  court  told  the  truth,  and  asked  the  mercy 
of  the  court." 

On  the  same  day  the  court  entered  Judg- 
ment and  sentence  as  follows: 

"On  this  28tb  day  of  August.  1916,  amies 
Howard  W.  Stull,  prosecuting  attorney  in  and 
for  the  county  of  Stevens  and  state  of  Wash- 
ington, and  the  said  defendant  in  this  action  is 
brought  to  the  bar  of  the  court  here,  without 
counsel,  having  declined  the  appointment  of 
counsel  for  him,  and  having  heretofore  entered 
his  plea  of  'guilty'  to  the  crime  of  assault  in 
the  second  degree,  and,  being  asked  if  he  has 
any  legal  cause  to  show  why  judgment  of  the 
court  should  not  be  pronounced  against  him, 
says  nothing,  unless  as  iie  has  before  said ;  and, 
it  appearing  to  the  court  b^  the  said  defendant's 
plea  of  guilty  that  the  said  defendant  is  guilty 
of  the  crime  of  assault  in  the  second  degree, 
whereupon,  all  and  singular  the  premises  being 
seen  and  by  the  judge  of  the  court  here  fully 
understood,  it  is  ordered,  adjudged,  and  decreed 
by  the  said  court  that  the  said  defendant  is 
guilty  of  the  crime  of  assault  in  the  second 
defcree,  and  that  he  be  punished  therefor  by  im- 
prisonment in  the  state  penitentiary  at  Walla 
Walla,  in  Walla  Walla  county,  in  said  state, 
at  hard  labor,  for  a  period  of  not  less  than  3 

?'ears  and  not  more  than  10  ywn,  and  the  de- 
endant  is  hereby  remanded  to  the  eastod^  of 
the  sheriff  of  said  county  to  he  by  him  detained 
and  by  him  to  be  delivered  into  the  custody  of 
the  proper  officers  for  transportation  to  the 
said  penitentiary." 

On  August  30,  1915,  having  In  the  mean- 
time employed  counsel,  defendant  moved  the 
court  for  an  order  vacating  the  judgment 
and  sentence,  and  permitting  him  to  with- 
draw his  plea  of  guilty  and  to  enter  a  plea 
of  not  guilty.  This  motion  was  heard  on 
affidavits  and  counter  affidavits.  Defendant 
made  three  affidavits.  In  the  first  he  stated 
that  be  was  ill  at  the  time  of  his  arrest  and 
arraignment,  was  without  coonsel,  and  1  igno- 
rant of  his  rights;  that  his  plea  of  guilty 
was  not  volantary;  that  the  sherlflf  threat- 
ened blm  and  told  blm  that  if  he  employed 
counsel  and  made  a  defense  be  would  cer- 
tainly be  convicted,  and  would  receive  a 
longer  sentence  tban  if  he  entered  a  plefr 
of  gailty;  that  when  arraigned  defendant 
told  the  court  be  waa  not  gnllty  of  the  crime 
charged,  but  was  told  that  be  would  not  be 
permitted  to  detail  the  circumstances  of  the 
Incident  charged  as  constituting  the  crime 
until  be  had  pleaded  either  guilty  or  not 
guilty.  Soon  afterwards  be  made  a  second 
affidavit,  recanting  the  chaifeB  made  in  bis 
first  affidavit  and  stating  that  bis  plea  of 
guilty  WOB  voluntary  and  wltbont  perma- 
slon,  intimidation,  or  coercion,  and  that  he 
had  no  deoire  to  withdraw  it.  A  flsw  days 
later  he  made  the  third  affidavit,  reiterating 
the  tilings  stated  in  his  first  aflldavlt  and 
asserting  that  be  bad  no  recollection  of  mak- 
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isg  tbe  second  affidavit.  The  clerk  of  the 
court  made  an  affidavit,  setting  out  his  min- 
utes as  above  quoted,  and  further  stating 
that  defendant,  when  arraigned  and  asked 
11  he  desired  to  plead  to  the  charge,  said: 

"I  doo't  understand  just  what  I  am  charged 
with,  but  I  am  not  guilty  of  what  that  man  has 
read  (pointing  to  the  prosecuting  attorney)." 

That  defendant  was  Informed  by  the  court 
that  be  would  have  to  plead  guilty  or  not 
guilty  to  all  of  the  information  or  none  of 
It,  whereupon  he  said : 

"I  told  the  sheriff  that  I  was  going  to  plead 
Kuilty  rather  than  drag  that  girl  into  court,  for 
her  nmlly  and  I  have  been  »teuds  for  6  years 
or  longer." 

Tbat  defendant  also  stated  to  the  court 
tbat  he  was  71  yean  old.  had  never  been 
arrested  before,  was  nnftunlUar  with  court 
proceedings,  and  hardly  knew  what  to  do. 

The  attorney  who  secured  the  second  af- 
fidavit from  defendant  aiade  an  affidavit 
that  at  that  time  defuidant  was  In  full  pos- 
session of  hla  mentsl  faculties,  was  brlgbt 
and  intelligent,  and  fully  understood  the 
affidavit  and  its  ocnt^ts. 

The  prosecuting  attorney  and  his  deputy 
made  affidavits  to  the  etfect  that  when  de- 
fendant was  arraigned  the  court  asked  him 
if  he  had  counsel,  and  he  replied  tibat  be 
bad  not;  that  the  court  then  advised  him 
that  he  had  the  right  to  have  counsel,  and 
defendant  replied  that  he  did  not  desire 
counsel ;  that  the  court  then  asked  htm  If  he 
was  ready  to  plead  to  the  Information,  and 
defendant  began  to  relate  the  oircnmstances 
of  the  incident  charged  as  the  crime,  when 
the  court  told  him  he  must  drst  enter  his 
plea,  whereupon  he  pleaded  "guilty" ;  that 
he  was  then  permitted  to  state  fully  his  ver- 
sion of  the  incident,  and  added  that  he  was 
sorry  for  what  he  had  done,  and  desired  to 
plead  guilty  rather  than  bring  the  girl  Into 
court.  They  also  contradicted  the  affidavit 
of  the  clerk  that  defendant  said  he  was  not 
guilty  of  what  the  man  had  read. 

Another  attorney,  who  bad  knonn  defend- 
ant for  6  years,  made  affidavit  that  he  visited 
defendant  In  ]all  the  day  before  he  was  ar- 
raigned and  conversed  with  him  for  about 
two  hours,  advised  him  fully  of  his  rights, 
and  nrged  blm  to  employ  counsel,  but  de- 
fradant  stated  that  he  did  not  Intend  to  em- 
ploy counsel,  and  in  substouce  expressed  an 
intention  to  plead  guilty. 

The  sheriff  made  affidavit,  denying  that  be 
ever  threatened  defendant  or  in  any  manner 
attempted  to  Induce  him  to  plead  guilty. 
This  was  corroborated  by  affidavits  of  sev- 
eral other  persons. 

Two  physicians,  who  examined  defendant 
some  six  days  after  his  sentence,  made  af- 
fidavit tbat  they  found  him  in  a  weakened 
physical  condition,  but  were  not  able  to  say 
whether  he  was  sane  or  insane ;  that  to  de- 
termine that  matter  would  require  further 
exandnation  and  observation. 

Upon  considering  these  and  other  affldavlta 


the  court  entered  an  order  denying  defend- 
ant's motion,  the  order  containing  the  fol- 
lowing recitals: 

"And  it  appearine  to  the  court  that  prior  to 
said  arraignment  toe  said  defendant  had  ad- 
vised with  counsel  and  had  been  informed  of 
his  rights,  and  that  at  the  time  of  said  arraign- 
ment he  was  fully  advised  bv  the  court  as  to  his 
rights  to  counsel,  asked  if  lie  had  coaneel,  and 
asked  if  he  desired  counsel,  and  replied  that  he 
had  no  counsel  and  desired  none;  and  it  ap- 
pearing to  the  court  that  the  plea  of  guilty  made 
Dy  defendant  was  freely  and  voluntarily  made, 
with  full  knowledge  of  his  rights,  and  that  said 
plea  was  not  Induced  or  procured  by  fraad. 

5r<nnises  of  leniency,  force,  duress,  or  any  un- 
ue  infiuence  of  any  kind  or  nature  by  any  offi- 
cer or  person ;  and  it  further  appearing  that  at 
the  time  of  entry  of  said  plea  and  at  this  time 
the  said  defendant  was  and  is  in  possession  of 
his  moital  faculties  and  was  and  Is  endowed 
and  possessed  of  sane  and  normal  nnderstandlng 
and  was  and  is  competent  to  exercise  intelli- 
gence and  volition." 

Then  follows  the  order  from  whi^  de- 
fendant prosecuted  this  aptfeal. 

An  affidavit  of  one  of  ai^lant's  counsel 
has  t)een  filed  In  this  court,  stating  in  sub- 
stance that  utpeUant,  having  been  released 
Ml  ball,  has  dlSBi^>eared  under  drcumstances 
tending  to  show  that  he  lus  committed  sui- 
cide. Counsel  asks  that  the  cause  be  abated. 
The  facts  stated  in  his  affidavit  are,  however, 
so  recent  that  we  cannot  assume  short  oi 
positive  proof  that  appellant  Is  dead,  or  that 
he  will  not  ai^ar  and  surrender  himself  for 
a  new  trial  or  for  execution  of  sentence  when 
the  order  appealed  from  is  disposed  of  in  this 
court. 

[1-3]  Addressing  ourselves  to  tbat  order, 
a  conalderatlon  of  the  facts  which  we  have 
very  fully  set  out  makes  it  plain  that  we  can- 
not disturb  It,  Though  this  court,  in  common 
with  most  others,  has  uniformly  held  that 
the  application  to  withdraw  a  plea  ef  guilty 
is  addressed  to  the  discretion  of  the  trial 
court,  and  that  that  discretion  should  be 
very  liberally  exercised,  the  application 
nevertheless  must  be  made  before  judgment 
The  statute  expressly  so  provides.  Rem. 
Code,  I  2111 ;  State  v.  amlnl,  53  Wash.  268. 
101  Pac.  89L  The  same  Is  true  of  motions 
In  arrest  of  Judgment  and  for  a  new  trial 
under  the  Criminal  Code,  ^ese  motions 
must  be  made  before  Judgment  Rem.  Code 
S  2181.  Obviously,  therefore,  whether  re- 
garded as  a  motion  to  withdraw  the  plea 
of  guilty,  or  as  a  motion  in  arrest  of  Judg- 
ment, or  as  a  motion  for  a  new  trial,  or  as  a 
combination  of  all  of  these,  the  motion  here 
involved  came  too  late.  The  express  terms 
of  the  two  sections  of  the  statute  above  refer- 
red to  are  conclusive  of  that  question. 

[4]  If  the  motion  can  be  entertained  at  all. 
It  must  be  under  the  general  statute  author- 
izing the  modification  or  vacation  of  judg- 
ments within  1  year  after  their  final  entry. 
Sem.  Code,  {  4&4  et  seq.  We  have  Intimated 
in  at  least  one  case  that  that  law  may  be 
Invoked  to  modify  or  vacate  Judgments  In 
criminal  as  well  as  In  civil  actions.  State 
ex  reL  Lundin  v.  Superior  Court  King  Coun- 
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ty,  90  Wash.  209,  156  Pac.  1041.  In  another 
case  this  court,  without  referring  to  any  stat- 
ute, directed  the  trial  court  to  entertain  fa- 
vorably an  application  to  vacate  a  Judgment 
entered  upon  a  plea  of  ffollty  and  to  permit 
the  plea  to  he  withdrawn.  State  r.  Allen,  41 
Wash.  63,  82  Pac.  1036.  Manifestly,  in  view 
.  of  the  explicit  terms  of  sectltms  2111  and  2]  SI 
of  the  Criminal  Code,  that  decision  can  rest 
only  upon  the  authority  of  Ban.  Code,  | 
et  seq.  Tbls  view  is  strengthened  by  the 
factB  appearing  In  the  opinion  that  the  plea 
was  Improperly  induced,  that  the  itefoidant 
there  was  not  permitted,  to  communicate 
with  his  friends,  and  that  he  was  not  fully 
or  sufficiently  Informed  of  lUs  rights,  so  that 
we  can  see  that  the  case  might  reasonably 
fall  within  subdivision  8  of  section  464,  'ii> 
regularity  in  obtaining  the  Judgment,**  or 
subdivision  4  of  the  some  section,  "fraud 
practiced  by  the  successful  party  in  obtaining 
the  Judgment"  But  the  same  ltt)eral  exercise 
of  discretion  which  Is  repoaeA  In  the  trial 
court  by  sections  2111  and  2181,  touching 
the  permission  to  substitute  lAeas  and  the 
moUott  for  a  new  trial  before  Judgment  In 
criminal  cases,  is  not  vested  in  any  court 
where  the  application  is  made  under  section 
464  et  seq.  to  vacate  a  Judgm«it.  In  such  a 
case  It  is  elementary  that  the  judgment,  un- 
less absolutely  void,  Is  entitled  to  every  rea- 
sonable Intendment  in  its  favor,  and  will  not 
he  set  aside  except  upon  a  clear  showing  of 
irregularlQr  or  fraud  in  its  procurement  and 
a  tender  and  adjudication  of  a  prima  fade 
d^ense  aa  the  merlta  See  Ghehalis  Coal  Oo. 
V.  Laisure,  07  Wash.  422, 166  E^c.  1168,  and 
authorities  there  dted. 

[I,  t]  Guided  by  these  principles,  let  us 
examine  the  showing  made  oa  the  motion 
here  involved.  Ttae  court  in  his  order  over- 
ruling the  motl<Hi  enuihatlcally  recites  that 
appellant  when  arraigned  was  "fully  advised 
by  the  court  as  to  his  rights  to  connsd,  asked 
if  he  had  counsel,  and  asked  If  he  desired 
counsel,  and  replied  that  he  had  no  counsel 
and  desired  none."  The  court  further  found, 
and  his  order  so  recites,  that  the  plea  of 
guilty  made  by  appellant  was  freely  and 
voluntarily  mode,  with  full  knowledge  of  his 
rights,  and  that  It  "was  not  Induced  or  pro- 
cured 1^  fraud,  promises  of  leniency,  force, 
duress,  or  any  undue  Influence  of  any  kind 
or  nature  by  any  officer  or  person."  The 
court  finally  found  that  appellant,  at  the  time 
of  entering  the  plea  and  when  the  motion 
was  heard,  was  In  full  possession  of  his  men- 
tal faculties,  of  sane  and  normal  understand- 
ing, and  competent  to  exercise  intelllgence 
and  discretion.  Substantially  the  same  re- 
dtals,  save  that  last  above  noticed,  appear 
in  the  Judgment  of  conviction  and  sentenca 
As  pointed  out  by  Uils  court  In  State  v.  Ciml- 
nl,  supra,  a  case  in  wbldi  the  motion  was 
made  before  Judgmott,  and  Oteretote  one  In 
whldL  the  most  liberal  rule  was  applicable  in 
favor  of  the  accused,  "in  so  far  as  these 


redtals  relate  to  matters  tranaidrliig  in  ttw 
presence  of  the  court  they  import  ahsdute 
verity."  Tiie  recital  of  the  court  that  appel- 
lant was  advised  by  the  court  as  to  his  right 
to  counsel  and  refused  counsel  and  vtduntarl- 
ly  pleaded  guilty  must  therefore  be  taken  as 
true,  and  the  affidavit  of  the  derk  tending  to 
contradict  those  redtals  cannot  be  ccmsldered. 
The  other  redtals,  that  the  plea  of  guilty  was 
not  induced  by  fraud,  promises  of  lenl^cy.  or 
undue  Influence  of  any  kind  1^  any  officer  or 
person,  though  based  on  extrinsic  evidence, 
are  amply  suppmted  by  the  affidavits  of  the 
Edierlff  and  several  other  wbdly  disinterested 
persons.  We  cannot  auy  that  the  court's 
findings  in  that  regard  are  not  supported  by 
a  &lr  preponderance  of  the  evldoice.  As  to 
the  flnding  that  aiHKllant  was.  at  the  tinie 
of  his  plea  and  sentence  and  at  the  time 
the  hearing,  perfectly  sane  and  capaUe  of 
intelligent  volition,  there  Is  no  substantial 
evidence  to  the  contrary.  Tbe  affidavits  to 
that  -point  tend  to  establish  notUng  more 
than  tiiat  he  was  temporarily  ill  and  idiysl- 
cally  weak.  Keiths  of  the  physidans  could 
or  would  say  that  he  was  not  sana 

A  most  careful  exan>lnaU<m  of  tbe  record 
and  of  all  of  the  affidavits  offered  on  the  hear- 
ing of  the  motion  ctmvlnces  us  that  ndther 
the  law  nor  tbe  facts  warrant  a  reversal  of 
the  court's  order.    It  Is  therefore  affirmed. 

MOUNT.  PAB£ER.  HOLCOMB,  and 
CHADWICK.  JJ.,  concur. 


STATE  V.  PIERSON.    (No,  14394.) 
(Sopreme  Court  of  Waahington.     April  28, 
1918.) 

1.  Banes  and  Baneing  €=)20--Officebs  — ■ 

OffbNSES  —  INFOBMATION  —  VABIANCE  IK 

Psoor. 

An  InfonnatioD.  charsing  that  accased 
knowingly  eubscribed  to  a  false  paper  with  in-' 
tent  to  deceive  the  state  bank  examiner,  charges 
an  offrase  under  that  part  of  Bern.  Code  lOlo,  { 
3814,  deflninK  the  offense  of  willfully  and  know- 
ingly BabBcrlbing  to  false  papers  with  intent  to 
deceive  bank  examiners,  and  not  under  portion 
defining  the  offense  of  malting  and  publishing 
any  false  statement  of  the  amount  of  assets  and 
liabilities  of  a  bank,  etc.,  and  hence  accused 
tried  and  convicted  of  knowingly  subscribing, 
etc.,  cannot  maintain  that  he  was  charged  with 
one  offense  and  found  guilty  of  another,  on  th^ 
theory  tiiat  he  was  charged  with  latter  offense. 

2.  CanaiTAL  Law  «=>a032(6)— Appeal— Ob- 
jection Not  Raised  Below. 

Objection  to  an  information  on  the  ground 
of  dnplidty  cannot  be  raised  for  the  first  time 
on  appeal 

3.  IKDIOTBCBHT  AND  iNrOBUATION  «=»196(7)— 

Duplicity— Time  tor  Objection. 
Objection  to  an  iDformation  on  the  ground 
of  duplicity  cannot  be  raised  any  time  aft^ 
oitry  of  the  plea  of  not  gnll^,  unlcfis  such  plea 
be  withdrawn. 

4.  Banks  and  Bankino  «s320— Oftioebs— 
Offenses— Deceivinq  Bank  Sxahinebs— 
"False  Papebs." 

The  false  paper  mentioned  in  Bern.  Code 
1915,  S  3314,  denning  an  offense  of  willfully 
and  knowingly  subscribing  to  "false  papen^*  to 
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decdTe  bank  examinen.  nfen  not  to  one  which 
is  forged  or  Bporloos,  but  to  a  paper  dnly  Bah- 
scribed  b;  the  person  purporting  to  BU;n  It,  and 
containing  an  untrue  etatemwt  in  the  bod;  of 
the  insbument. 

6.  Banks  and  Bankiho  <8»2&-Onio*BS— 

OprENSES— Evidence— StTFFiciENCT. 
Evidence  held  to  support  a  conviction,  under 
Rem.  Code  1915,  S  3314,  of  knowingly  subscrib- 
ing to  a  false  paper  with  intent  to  deceive  the 
state  bank  examiner. 

6.  Cbiminal  Law  <g=»1137{5)—TBiAL— Admis- 
sion OF  Testimony  Sahe  as  Testimony  of 
Accused, 

Assignmeait  of  error  as  to  the  admission  of 
testimony  as  to  a  transaction,  not  materially 
different  from  the  testimony  of  accused  himself, 
is  without  merit. 

7.  Okiminal  Law  ^9820(D— Instsuotions— 
Bequests— Rbtu8az» 

Error  cannot  be  predicated  on  the  refusal 
of  requests  for  instructions,  where  issues  were 
fully  covered  by  instructions  given. 

8.  Chiuinal  Law  «s9S23(1>— iNffTBUcnoNS— 
Reading  Statutes  to  Juby. 

Reading  an  entire  statute  to  the  jury  can- 
not be  held  misleading,  where  an  instruction 
thereafter  dearly  and  spedfically  defined  to  the 
jury  the  snbdivinon  defining  the  offense  chaiged. 

Department  1.  Appeal  from  Superior 
Court,  Pacific  County;  W.  O.  Chapman, 
Judge. 

Ellas  Plerson  was  conTlcted  of  subscribing 
to  a  false  paper  to  deceive  the  state  bank 
examiner,  and  he  appeals.  Affirmed. 

P.  D.  Couden,  Geo.  F.  Vanderveer,  and 
Lockerby  &  Wright,  all  of  Seattle,  for  ap- 
pellant. John  I.  O'Fhelan,  of  Raymond,  and 
M.  M.  Richardson,  of  Seattle,  for  the  State. 

MAIN,  J.  The  defendant  In  this  case  was 
diat^ed  amended  Information  with  the 
crime  of  snbscriblng  to  a  fal^e  paper  with 
intent  to  deceive  the  state  bank  examiner. 
To  this  am«ided  information,  whl<A  will 
hereafter  be  referred  to  as  the  information,  a 
deraumr  was  interposed  upon  the  ground 
that  it  did  not  state  facts  sufi3clent  to  con- 
stitute a  crim&  The  demurrer  being  over- 
ruled, the  cause  In  due  time  came  on  for 
Jrlal,  and  resulted  in  a  verdict  finding  the 
defendant  guilty  of  the  crime  charged.  A 
motion  for  a  new  trial  being  made  and  over- 
ruled, the  defendant  appeals. 

The  facts  sufficient  for  an  understanding 
of  the  questions  presented  may  be  briefly 
^mmarized  as  follows:  For  some  time  pri- 
or to  the  28d  day  of  June,  1915,  the  appel- 
lant was  the  cashlM-  and  managing  officer 
of  the  First  International  Bank,  located  at 
South  Bend,  this  state,  and  continued  In  that 
capacity  until  on  or  about  the  19th  day  of 
July,  1915,  when  the  bank  was  closed  by 
direction  of  the  state  bank  examiner.  The 
state  bank  examiner,  as  be  is  authorized  to 
do  l^^  law,  called  for  a  statement' of  the  con- 
dition and  affairs  of  the  First  iDtematkmal 
Bank  at  the  close  of  business  on  the  28d 
day  of  Jone,  1915.  Parsuant  to  Uils  request, 
tlie  appellant,  on  July  3,  1915,  snbserlbed 
and  verified  a  report  to  the  state  bank  exam- 


iner of  the  allblrs  and  ctmdltlon  of  the  bank 
at  tlie  close  of  business  on  the  23d  day  of 
Jan&  This  report  was  on  a  blank  prepared 
and  furnished  by  the  state  bank  examiner, 
and  opposite  the  item  of  "Loans  and  Dls* 
counts"  appears  in  the  appropriate  column 
¥248,491.66.  The  information  is  too  long  to 
be  here  set  out  in  full,  but  it  charges  that 
the  ai^Uant,  as  cashier  of  the  First  Inter- 
national Bank,  made  and  subscribed  to  a 
false  paper,  pursuant  to  the  lawful  call  of 
the  state  bank  examiner;  that  the  appel- 
lant knowingly  and  willfully  set  forth  in  the 
report,  opposite  the  item  of  "Loans  and  Dis- 
counts," that  the  First  International  Bank, 
at  the  close  of  business  on  the  23d  day  of 
June,  owned  commercial  paper  amounting  to 
$248,491.66 ;  that  this  statement  of  resources 
was  false  in  this — that  there  was  included 
tber^  as  part  thereof  the  sum  of  ¥6,362, 
being  the  amount  of  two  drafts,  commonly 
called  acceptances,  of  the  face  value  of  $5,- 
477,  upon  one  of  which  there  had  been  paid 
$115,  that  the  bank  was  not  then  the  owner 
of  these  two  drafts,  and  that  they  were  in- 
cluded in  the  report  for  the  purpose  of  de- 
ceiving the  state  bank  examiner. 

The  information  was  drawn  under  section 
3314,  Rem.  Code,  this  being  one  of  the  sec- 
tions of  the  bank  act.  In  this  statute  three 
crimes  are  defined :  First,  willfully  and 
knowingly  subscribing  to  or  making  or  caus- 
ing to  be  made  any  false  statement  or  false 
entry  In  the  books  of  any  bank  or  corpora- 
tion transacting  a  banking  business;  sec- 
ond, knowingly  subscribing  to  or  exhibiting 
false  or  fictitious  papers  or  securities,  with 
the  Intent  to  deceive  any  person  or  persons 
authorized  to  examine  Into  the  affairs  of  the 
bank;  and,  third,  the  making  or  publishing 
of  any  false  statement  of  the  amount  of  the 
assets  or  liabilities  of  a  bank  or  corporation 
transacting  a  banking  business.  This  nu- 
merical division  of  the  statute  does  not  ap- 
pear In  the  act,  but  Is  made  here  tor  con- 
venience of  reference. 

[1-8]  The  appellant's  first  point  is  that  he 
was  charged  with  one  offense  and  found  guil- 
ty of  another.  In  support  of  this  conten- 
tion It  Is  argued  that  the  information  Is 
drawn  under  the  third  division  of  the  stat- 
ute, and  that  the  appellant  was  tried  and 
convicted  under  the  second.  The  informa- 
tion charges  that  the  appellant  knowingly 
subscribed  to  a  false  paper  with  the  Intent 
to  deceive  the  state  bank  examiner.  This  Is 
the  crime  defined  In  the  second  division  of 
the  statute,  and  for  which  the  appellant 
was  tried  and  convicted.  We  do  not  think 
that  the  information,  even  though  there  may 
be  some  surplusage  in  it,  will  bear  the  con- 
struction that  it  was  founded  upon  the  third 
division  of  the  statute.  In  addition  to  this, 
the  Informatiou  was  demurred  to  upon  the 
sole  ground  that  the  facts  thereto  stated  did 
not  constitute  a  crime.  It  was  not  demurred 
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to  upon  the  ground  that  more  than  one  crime 
was  charged.  Objections  to  the  Information 
because  of  duplicity  cannot  be  raised  for  the 
first  time  on  appeal,  nor  at  any  time  after 
the  entry  of  a  plea  of  not  guilty,  unless  such 
plea  be  withdrawn.  Territory  of  Washing- 
ton T.  Heywood,  2  Wash.  T.  180,  2  Pac.  189 ; 
State  V.  Snider,  32  Wash.  299,  73  Pac.  355 ; 
Stater  t.  HcBrlde,  72  Wash.  890,  130  Pac. 
480. 

[4]  Upon  the  oral  argument,  If  we  gathered 
It  correctly,  It  was  stated  on  behalf  of  the 
appellant  that  the  controlling  question  upon 
this  appeal  is  tbat  the  appellant  was  :iot 
shown  to  have  signed  snch  a  paper  as  he 
was  charged  with  having  signed.  In  support 
of  this  contention  It  is  argued  that  the  false 
paper  mmtloned  In  the  statute  refers  to  one 
which  Is  forged  or  spnrlous,  end  not  to  one 
which  is  duly  subscribed  to  by  the  person 
purporting  to  sign  it,  and  contains  an  untrue 
statement  in  the  body  of  the  instrument.  If 
this  were  the  meaning  of  the  statute,  the 
Legislature  would  hardly  have  used  the  word 
"subscribed,"  because  a  spurious  or  forged 
document  could  not  well  be  subscribed  by 
the  person  purporting  to  sign  It.  A  case 
strilclngly  like  this  was  before  the  Supreme 
Court  of  the  state  of  New  Jersey,  in  State 
V.  Twining  et  al.,  73  N.  J.  Law,  S,  62  Atl. 
402.  The  defendants  in  that  case  were  con- 
victed of  exhibiting  to  an  examiner  of  the 
state  banking  department  a  certain  false  pa- 
per,  knowing  it  to  be  false,  with  Intent  to 
deceive  such  officer  as  to  the  condition  of  a 
named  bank  or  trust  company,  of  which 
Twining  was  the  president  and  the  other 
defendant  the  treasurer,  Tbe  false  paper 
consisted  of  a  typewritten  cc^y  of  a  minute 
of  an  alleged  meeting  of  the  board  of  direc- 
tors of  the  bank  or  trust  company,  which 
meeting  was  In  fact  never  held.  Tbe  statute 
of  the  state  of  New  Jersey  provided  that 
every  director,  officer,  or  agent  of  a  trust 
company  who  willfully  and  knowingly  should 
subscribe  or  exhlbl.t  any  false  paper  with  in- 
tent to  deceive  any  person  authorized  to  ex- 
amine as  to  the  condition  of  such  trust  cxxa- 
pany  should  be  guilty  of  a  crime.  In  the 
coarse  of  the  opinion  It  is  said: 

"It  was  further  argued  that,  conceding  the 
Btatate  under  which  this  indictment  Is  found 
to  be  valid,  the  document  exhibited  in  this  case 
cannot  be  said  to  be  a  false  paper  within  tbe 
meaning  of  the  act;  the  contention  being  tbat 
'knowingly  subscribes  or  exhibits  an;  false  pa- 
per* means  negotiable  pajier,  or  some  paper 
which  is  a  part  of  the  assets  of  the  bank.  We 
are  unable  to  give  this  narrow  construction  to 
these  words,  in  the  connection  in  which  they 
stand  in  the  statute.  We  think  it  means  what 
it  says,  'subscribes  or  exhibits  any  false  paper, 
with  intent  to  deceive  the  examiner.'  Any  other 
construction  destroys  all  force  to  the  word  'sub- 
Bcribea,*  and  any  construction  which  sustains 
the  th<>ory  that  an  offense  exists  by  subscribing 
a  false  paper  also  upholds  the  construction  that 
to  exhibit  such  false  paper  to  the  examiner,  with 
intent  to  deceive,  is  within  the  statute.  But  it 
is  further  insistra  tbat  'the  false  paper  must  be 
one  that  can  deceive  the  examiner  as  to  tbe 


financial  condition  of  the  oorporation.'  We 
agree  with  that  view.  We  think,  under  tbe 
proof,  that  in  exhibiting  this  paper  it  was  thft 
purpose  of  the  defendants  to  deceive  the  exam- 
iner as  to  the  financial  condition  of  the  bank." 

[6]  It  Is  next  contended  that  the  verdict  is 
contrary  to  the  evidence.  To  this  view  we 
cannot  subscribe.  Tbe  evlden.ce  shows  that 
the  two  drafts  mentioned  were  Included  in 
the  total  amount  of  the  loans  and  discounts 
reported;  but  It  Is  said  that  there  was  ac- 
crued and  unpaid  Interest  due  the  bank  and 
other  resources,  not  included  In  the  state- 
ment, which  would  equal  or  exceed  tbe 
amount  of  the  two  drafts.  This,  however, 
does  not  meet  the  situation.  The  purpose  of 
the  report  to  the  state  bank  examiner  was  to 
advise  that  officer  as  to  the  condition  of  the 
bank,  and  In  this  rei>ort  it  was  not  con- 
templated that  accrued  and  unpaid  Interest, 
or  notes  which  had  been  charged  oS  the 
books  of  the  bank,  should  be  Included. 

[8]  It  Is  next  contended  that  the  court  err- 
ed in  permitting  a  deputy  state  bank  exami- 
ner to  testify  in  effect  that  accrued  and  un- 
collected Interest  and  Items  charged  off  aa 
losses  on  the  I>ooks  of  the  bank  were  not 
properly  a  part  of  the  report  to  the  state 
bank  examiner  under  the  Item  of  "Loans  and 
Discounts."  The  testimony  of  tbls  witness 
upon  this  question  was  not  materially  differ- 
ent from  that  of  the  appellant  himself.  The 
assignment  of  error  based  thereon  is  not 
meritorious. 

[7,1]  Finally,  it  is  contended  that  the 
court  erred  in  the  ^vlng  of  certain  instruc- 
tions and  in  the  refusing  of  requests  propos- 
ed by  the  appellant ;  but  we  find  no  errt^  in 
this  regard.  Tbe  Issues  in  the  case  were 
fully  covered  by  the  instructions  given.  It 
is  true  that  the  court  read  to  full  as  a  part 
of  the  Instructions  the  entire  statute,  or 
what  we  have  designated  the  three  dlrislons 
thereof ;  but  In  a  subseqnent  Instruction  the 
crime  covered  the  second  division  was 
clearly  and  spedflcally  defined  to  the  Jury. 
While  it  was  unnecessary  for  the  conrt  to, 
embody  the  entire  statute  in  the  instmc- 
tions,  the  Jury  contd  not  have  been  mlded 
thereby,  in  view  of  the  sabwqnent  Inatmc- 
tlon. 

The  judgment  will  be  affirmed. 

EVLLIS,  G.  J.,  and  PARKER,  FULLEB- 
TON.  and  WEBSTER,  JJ.,  concur. 


ROSENBAUM  v.  NORTHERN  PAC.  BT.  CO. 
(No.  14374.) 

(Supreme  .Court  of  Washington.   April  IS. 
1918.) 

1.  Carbiebs  <^85— Abbival  of  Shipiieiit— 
Notice  to  Consignee. 
One  who  delivers  property  to  a  carrier  con- 
signed to  himself  at  a  place  where  be  does  not 
reside  and  has  no  representatives  or  place  of 
business  is  bound  to  put  himself  in  a  position  to 
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receive  notice,  and,  faUing  to  do  so,  cannot  be 
heard  to  complain  that  notice  was  not  given.' 

2.  GABBIEBS  <©=>85— AhKIVAI.  OT  SHIPMKNr— 

Actual  Knowledge  of  Agent. 
Where  consignor  shipped  s  carload  of  apples 
to  himself  at  C,  with  directions  to  stop  for  par- 
tial unloading  at  K.,  failure  to  notify  consignor 
odf  arrival  of  shipment  at  K.  would  impose  no 
liability,  where  the  party  with  whom  the  con- 
signor had  made  arrangements  to  care  for 
apples  at  K.  knew  of  their  arrival  and  found 
the  apples  in  good  condition  when  be  made  in- 
spection; such  party  being  agent  for  purposes 
of  receiving  notice,  making  notice  to  conugnor 
nnnecesBarr. 

3.  Cabbie  B8  «=>140  —  Lxabzutt  as  Wabb- 

HOUaSMAN. 
Where  consignor  shipped  a  carload  of  apples 
to  himself  at  C,  with  directions  to  stop  for  par- 
tial unloading  at  E.,  and  the  par^  with  whom 
the  consignor  had  made  arrangementa  to  care 
for  the  apples  at  K.  bad  actual  knowledge  of 
tbelr  arrival  In  good  condition,  carrier's  duty 
thereafter  was  that  ot  a  wareboaseman. 

Department  1.  Appeal  from  Superior 
Conrt,  Franklin  County ;  John  Truax,  Judge. 

Action  by  A.  Bosenbaum  against  the  North- 
em  Padflc  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  direction. 

Cannon  &  Ferris,  of  Spokane,  and  E.  A. 
BaTis,  of  Paaco.  for  appellant   d  W.  Joun- 
<tf  Pasco,  fbr  respondent. 

WBRSTEfi,  J.  On  December  9,  1016.  re- 
spondent brought  this  action,  alletfos  in 
substanee  that  on  October  8,  191S,  a  carload 
of  apples  was  delivered  by  C.  A.  Bosenbaum 
to  tiie  ivpellant  at  Monte,  Wash.,  to  be  sblp- 
ped  to  Crosby,  N.  D.;  that  ttie  appellant 
accepted  the  shipment  and  charged  the  reg- 
ular freight  rate  thereon;  that  It  ftUed  to 
deliver  the  same,  and  failed  and  neglected 
to  properly  care  for  the  Bhiisnent,  which 
consisted  of  perishable  fmlt.  and  by  reason 
thereof  the  goods  were  lost  to  the  shipper; 
that  the  value  of  llie  apples  was  ¥7%.20; 
and  that  the  shipper's  claim  for  such  loss  had 
been  assigned  to  A.  Roaenbaum.  the  plain- 
tiff in  tbe  action.  Judgment  was  prayed 
tor  In  the  sum  of  $795.20,  with  Interest  trom 
October  8.  1915.  The  appellant  answered 
in  substance  tiiat  the  shipment  was  received, 
denying  all  other  material  allegatltms  of  the 
complaint.  As  an  affirmative  defense,  it  fur- 
ther i^eaded  that  the  shipment  was  moved 
to  Kenmare,  N.  D.,  where  it  arrived  In  good 
condition  on  October  16,  1915,  billed  to  C. 
A.  Rosenbaum ;  that  said  Rosenbaum  did 
not,  nor  did  any  one  else,  accept  delivery  of 
the  car  or  call  to  Inspect  the  same,  though 
the  connecting  carrier  at  that  point  used 
due  and  every  endeavor  to  locate  the  con- 
signee, the  owner  of  the  apples,  or  his  agent; 
that  on  or  about  October  24,  1915,  while  the 
apples  were  in  perfect  condition,  one  G.  S. 
Trimble,  who  then  claimed  to  be  the  owner 
of  the  shipment,  examined  and  Inspected  the 
same  and  foond  it  in  perfect  condltira,  but 


refused  to  take  tbe  car  dispose  of  the 
Bhipmeit;  that  on  December  12.  1915,  the 
connecting  carrier  was  required  to  dispose 
of  the  car  of  apples  to  best  advantage,  re- 
ceiving therefor  the  sum  of  ¥650,  which,  aft- 
er deducting  ftelght  charges  and  demurrage 
chains,  left  a  balance  of  f  129JS4,  the  amount 
tendwed  into  court  for  the  benefit  of  tbe 
shipper ;  and  that  the  loss,  if  any,  was  doe 
solely  to  tbe  negligent  acta  and  omissAons  of 
C.  A.  Rosenbaum  and  bis  agents,  and  not 
to  any  fault  of  the  defendant  or  Its  connect- 
ing carrier.  The  reply  traversed  the  allega- 
tions of  the  affirmative  answer.  The  cause 
was  tried  to  a  Jury.  At  the  conclusion  ot 
the  plaintiff's  case,  and  at  the  conclusion 
of  the  entire  case,  the  defendant's  challenge 
to  the  sufficiency  of  tbe  evidence  and  its  mo- 
tions for  nonsuit  and  directed  verdict  in 
its  favor  were  overruled  by  the  court. 
Thereafter  a  verdict  In  plaintiffs  fSvor  for 
the  foil  amount  claimed  was  rendered,  and 
from  an  order  overruling  a  motion  for  a  new 
trial,  and  from  the  Judgment  entered  on  the 
verdict,  the  defendant  appeals. 

Errors  are  assigned  upon  the  rulings  of 
tbe  trial  conrt  In  overruling  the  motions  for 
nonsuit  and  for  Judgment  In  defendant's 
favor,  In  overruling  Its  motion  for  new  trial 
and  entering  Judgment  for  plaintiff ;  also.  In 
giving  certain  Instructions  to  the  jury.  In 
view  of  the  conclusion  we  have  reached  as  to 
the  disposition  of  the  case,  it  will  not  be  nec- 
essary to  discuss  the  class  of  errors  last 
mentioned. 

The  controlling  facts  which  are  not  dis- 
puted are  these:  The  apples  were  delivered 
to  appellant  at  Monte.  Wash.,  consigned  to 
G.  A.  Rosenbaum,  the  shipper,  at  Crosby, 
N.  D. ;  the  bill  of  lading,  however,  cmtalnr 
Ing  tbe  following  notation,  "Stop  at  Kenmare, 
N.  D.,  for  partial  unloading."  The  ship- 
ment moved  over  the  lines  of  appellant  and 
Its  connecting  carrier  to  Kenmare,  N.  D., 
arriving  at  that  point  oa  October  15,  1916. 
The  con(4gnor,  through  the  Central  Bank  of 
Toppenlsh,  Wash.,  forwarded  the  blU  of 
lading,  with  si^t  draft  attached  in  the  sum 
of  $700,  to  the  First  National  Bank  of  Ken- 
mar^  N.  D.,  with  Instructions  to  deliver  tbe 
bill  of  lading  to  O.  S.  Trimble  upon  the  pay- 
ment of  the  draft  by  him.  Upon  the  arrival 
of  the  apples  at  Kenmare.  the  carrier's  agent, 
not  being  acquainted  with  any  C.  A,  Rosen- 
baum at  that  point,  endeavored  to  locate 
such  person,  but  was  unable  to  do  so.  It  Is 
admitted  that  the  consignor,  who  was  also 
the  consignee  of  the  shipment,  was  not  at 
Kenmare  or  Crosby  between  October  8,  19in. 
and  December  14,  1915,  to  receive  tbe  apples, 
did  not  have  any  place  of  business  at  either 
point,  and  had  made  no  arrangements  with 
any  one  to  accept  or  receive  the  same,  other 
than  the  arrangem^t  with  G.  S.  Trimble 
hereinafter  referred  to;  neither  did  he  at 
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any  time  Instruct  the  agent  of  the  cariia  at 
Eenmare  to  forward  the  shipment  to  Its 
ultimate  destination  at  Cro6by,  N.  D.  Prior 
to  the  shipment  of  the  apples,  the  cons^or 
had  arranged  with  Trimble  to  be  at  Ken- 
mare  and  receive  the  shipment  The  record 
In  this  respect  discloses: 

"Q,  Now,  you  heard  the  admission  as  to  the 
conditioD  of  the  apples  and  the  value  of  them. 
They  were  shipped  to  the  order  of  C.  A.  Rosen- 
banm.  In  the  bill  of  ladine  there  is  a  statement 
that  they  were  to  stop  at  Kenmare,  N.  D.,  for 

Sartial  unloading.  Did  you  have  any  one  at 
^eomare  that  was  plaDiiing  on  buying  these 
apples  and  taking  a  part  of  them  out  at  Ken- 
mare? A.  Yes,  sir;  there  was  a  man  there 
that  was  to  take  them  there.  Q.  What  arrange- 
ment did  yoQ  make  for  payment  for  them, 
should  he  take  them  at  Kenmare,  N.  D.?  A. 
There  was  a  draft  attached  to  the  bill  of  lad- 
ing, and,  if  he  paid  the  draft,  the  apples  were 
to  be  his  own." 

The  party  referred  to  In  this  testimony 
was  G.  S.  Trimble.  Shortly  alter  the  arriv- 
al of  the  shipment  at  Kenmare,  upon  being 
unable  to  locate  O.  A.  Rosenbaum  at  that 
pcrint,  the  agent  of  the  carrier,  knowing  that 
6.  S.  Trimble  was  rec^vlng  aisles  and 
disposing  of  them  there,  took  up  with  him 
the  matter  of  whether  he  was  interested  In 
the  Bosenbanm  shipment.  In  reply  to  the 
Inquiry,  Trimble  said  that  he  would  take 
care  of  the  car,  and  that  there  was  a  draft 
at  the  First  National  Bank  of  Kramare  with 
the  bill  of  lading  attached.  On  October  24. 
1915,  In  ctnopany  with  the  carrier's  agent, 
Trimble  Inspected  the  car  of  apples,  and. 
U[>on  the  subject  of  his  arrangement  with 
C.  A.  Rosenbaum,  the  record  shows  he  testi- 
fied as  follows: 

"Q.  And  the  understanding  was  that  he  would 
bill  it  back  to  you,  and  you  would  take  it  up 
and  dispose  of  it?  A.  Tes,  sir;  I  told  him  I 
would  try  to." 

Trimble  made  several  attempts  to  sell  the 
apples  to  merdiants  at  Kenmare,  and,  not 
being  able  to  dispose  of  them  at  that  point, 
had  the  bank  at  Kenmare  request  permis- 
sion of  the  shipper  to  divert  the  car  to  Tblet 
River  Falls,  Minn.,  where  Trimble  expected 
to  dispose  of  them.  That  the  consignor  had 
knowledge  that  the  shipment  had  arrived  at 
Kenmare.  and  was  being  held  at  that  point 
by  the  carrier  pending  negotiations  with 
Trimble  with  reference  to  its  disposal,  Is 
conclusively  established  by  the  following 
correspondence : 

"Seattle,  Wn„  Nov.  9-lS.  First  NatL  Bank, 
Kenmare,  N.  I>. — Gentlemen:  Some  time  ago 
the  Central  Bank  at  Toppenish,  Wn.,  sent  you 
sight  draft  for  1700.00  with  biU  of  lading  at- 
tached. Draft  to  be  paid  by  O.  S.  Trimble  of 
Toppenish.  BiU  of  ladii^  for  carload  of  apples. 
Up  to  date  have  not  heard  anything  regard- 
ing the  covering  of  this  draft.  Has  Mr.  Trimble 
been  at  the  bank  to  make  arrangements  for  the 
same?  Draft  was  sent  about  four  weeks  ago. 
Any  information  will  be  appreciated.  Yours 
tnuy,  G.  A.  Rosenbaum.  Address  16  West 
Mercer  St.,  Seattle,  Washington. 

"First  National  Bank.  Kenmare.  North  Da- 
kota. Nov.  16,  ldl5.  Mr.  a  A.  RoBenbanm, 
16  West  Mercer  St,  Seattle,  Wash.— Dear  Sir: 
In  reply  to  your  letter  <tf       Mi  I  bag  to 


adrise  that  I  talked  with  Mr.  Trimble  thi* 
morning  regarding  the  bill  of  lading  of  $700.00 
and  he  stated  that  he  wanted  permiaslon  to  have 
tbia  car  transferred  from  Iiere  to  Thief  River 
Falls.  He  further  stated  that  he  would  take 
same  ud  very  soon.  Will  you  kindly  advise  if 
this  will  be  satisfactory?  Tours  very  truly^ 
G.  A.  Trzcineki,  Ass't  Cashier. 

"Seattle,  Wn.,  Nov.  19—15.  First  Nat.  Bank^ 
Kenmare,  N.  D. — Gentlemen:  Your  letter  at 
hand.  In  reply  will  say  that  when  Mr.  Trim- 
ble pays  draft  of  $700.00  attached  to  bill  of 
lading,  then  the  apples  are  bis  and  be  may  ship- 
wherever  he  wishes.   Hope  this  meets  with  ap- 

?roval  and  that  we  have  an  early  settlement, 
ours  truly,  O.  A.  Rosenbaum.    16  W.  Mer- 
cer St 

"Seattle,  Wash.,  Nov.  19-15.  Frt  Agt.,  Top. 
penish,  Wn.— Dear  Sir:  About  Oct  8^5  I  had 
a  carload  of  apples  billed  from  Monte  to  Cros- 
by, N.  D.  Oar  No.  95319  with  sight  draft 
attached  to  bill  of  lading.  Clause  also  on  bill 
for  a  stop  at  Kenmare,  N.  D.  for  partial  un- 
loading. Up  to  date  have  not  heard  from  it 
Would  like  to  know  if  it  has  been  accepted  and 
unloaded.  Yours  very  truly,  C.  A.  Bcpsenbaum. 
Address  16  W.  Mercer  St,  Seattle.  Wn." 

The  shipment  remained  at  Kenmare  with- 
out further  Instructions  from  the  consignor 
as  to  its  disposition  until  about  December 
15,  1915,  when  it  was  sold  by  the  carrier 
to  prevent  damage  and  loss  from  freezing. 

Respondent  predicates  his  right  of  recovery 
upon  the  failure  of  the  carrier  to  notUy 
him  or  his  assignor  of  the  arrival  of  the- 
apples  at  Kenmare,  and  the  failure  to  pr<^ 
erly  care  for  the  shipment  after  its  arrival. 

[1]  The  law  seems  to  be  well  settled  that 
one  who  delivers  property  to  a  carrier,  con- 
signed to  himself  at  a  place  where  he  does 
not  reside  and  has  no  represratatlves  or- 
place  of  business.  Is  bound  to  pnt  himself  in 
a  position  to  receive  the  notice,  and,  failing 
to  do  so,  cannot  be  heard  to  complain  that 
notice  was  not  given.  SL  Louis,  I.  M.  ft  S. 
R.  Oa  V.  Townes,  93  Ark.  430, 124  S.  W.  1036, 
26  I*  R.  A.  (N.  S.)  572;  Pelton  v.  Benssalaer 
&  Saratoga  R.  Co.,  64  N.  Y.  214,  13  Am.  Rep. 
508:  Adams  Exp.  Go.  v.  Darnell,  31  Ind. 
20,  99  Am.  Dec.  682 ;  Ala.  &  Tenn.  Rivers  B. 
Co.  V.  Kidd,  36  Ala.  209;  Mobile  Sc.  Girard  B. 
Co.  v.  Prewitt,  46  Ala.  63,  7  Am.  Rep,  686> 
Northrop  v.  Syracuse,  etc.,  R.  Co.,  5  Abb.. 
Prac.  (N.  S.)  425;  Clendanlel  v.  Tuckerman,. 
17  Barb.  {N.  Y.)  184;  2  Hutchinson  on  Car- 
riers (3d.  Ed.)  I  723;  1  Moore  on  Carriers  (2d 
Ed.)  t  10. 

In  St.  Louis,  etc,  Co.  v.  Townes,  supra,  a 
case  very  similar  to  the  one  In  hand,  Chief 
Justice  McCuHoch.  speaking  for  the  Supreme 
Court  of  Arkansas,  said: 

"As  the  company  was  required  by  the  terms 
of  the  contract  to  give  him  notice  of  the  arrival 
of  the  cars  at  Texarkana,  there  was  a  corre- 
fiponding  duty  devolving  on  him  to  put  himself 
in  position  to  receive  the  notice,  so  that  the 
same  would  he  available.  Any  attempt  to  give 
him  notice  at  Texarkana  would  have  proved 
fruitless,  for  he  was  not  there  to  receive  it; 
and,  before  he  can  complain  at  the  failure  of 
the  company  to  comply  with  the  contract  by 
Riving  him  the  notice,  he  must  have  first  per- 
formed the  contract  impliedly  imposed  on  him 
to  put  himself  in  position  to  receive  the  notice.. 
He  cannot  complam  when  he  has  failed  to  per- 
fotm  his  part  of  the  contract,  for,  when  be  fail- 
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ed  to  make  arrangements  for  the  carrier  to 
give  him  notice,  he  impliedly  agreed  for  the  lat- 
ter to  hold  the  goods  until  the  bilk  of  lading 
were  presented  by  some  one.  This  is  what  the 
law  required  the  carrier  to  do.  and  he  could 
expect  nothing  more.  'It  is  the  duty  of  the 
consignee,'  says  Mr.  Hutchinson,  'to  be  on  hand 
and  ready  to  receive  the  goods.  He  cannot  ab- 
sent himself,  and  thus  put  it  out  of  the  power 
of  the  carrier  to  make  a  delivery  to  him,  and 
bold  bim  during  bis  absence  to  the  extraordi- 
nary care  of  the  goods  required  of  the  carrier. 
If  therefore  he  be  absent  when  the  carrier  is 
ready  to  deliver  the  goods,  and  has  left  no  agent 
known  to  the  carrier  to  whom  delivery  can  be 
made  for  him,  or  to  whom  notice  can  be  given 
of  their  arrival,  the  carrier  becomes  at  once  a 
mere  warehotveman  of  the  goftds.'  2  Hutchin* 
■on,  Carr.  I  723.  The  Supreme  Court  of  In- 
diana, spealdng  on  this  subject,  said:  The 
doctrine  that  the  carrier's  dut^  to  deliver  and 
tbe  consignee's  duty  to  receive  are  recipro- 
cal, and  that  each  must  be  maintained,  is  ap- 
proved by  the  plainest  considerations  of  jns* 
Bee,  and  is  necessary  to  prevent  wrontf  and  im- 
position.' Adams  Bip.  Co.  v.  Darnell,  31  Ind. 
20,  99  Am.  Dec.  68&.  Tbe  above  quotations  are 
taken  from  diaenssioo*  of  tbe  general  question 
as  to  when  liability  as  a  carrier  ceases  and  that 
of  a  warehouseman  begins;  but  the  principle 
is  tbe  same  in  determining  the  question  of  lia- 
bility of  the  carrier  for  lailiug  to  give  notice 
where  damages  ar«  alle«ed  to  have  resulted  bom 
sndi  delajr." 

In  Normile  v.  Northern  Pacific  R.  Co.,  36 
Wash.  30,  77  Pac.  1087,  67  L.  R.  A.  271,  we 
held  that.  In  the  absence  of  information  or 
instmetiona  to  the  contrary,  the  agent  of  the 
carrier  has  the  right  to  assume  that  notice 
addressed  to  the  consignee  at  the  point  of  des- 
tination would  reach  him  In  the  due  coarse 
of  mail.  It  la  apparent  that  a  letter  ad- 
dressed to  Rosenbaum  either  at  Kenmare  or 
Crosby  would  have  served  do  purpose  as  he 
was  not  at  either  place.  As  said  In  tbe 
Townes  Case,  supra : 

"Any  attempt  to  give  bim  notice  at  Texar- 
kana  would  have  proved  fruitlees,  for  he  was 
not  there  to  receive  IL" 

The  failure  therefore  to  mall  saeb.  letter 
was  wholly  without  significance. 

[2]  Moreover,  in  view  of  the  arrangement 
between  Rosenbaum  and  Trimble,  the  latter 
must  be  treated  as  the  agent  of  the  former 
for  the  purpose  of  receiving  notice  that  the 
apples  had  arrived  at  Keumare.  Rosen- 
baum knew  that  Trimble  was  to  be  at  Keu- 
mare to  receive  the  apples,  and  this  was  the 
reason  for  indorsing  on  the  bill  of  lading  the 
notation,  "Stop  at  Kenmare,  N.  D.,  for  par- 
tial unloading."  The  bill  of  lading  with 
draft  attadied  was  forwarded  to  the  bank 
at  Kenmare  with  Instructions  to  deliver  the 
bill  of  lading  to  Trimble  upon  the  payment 
of  the  draft  Trimble  had  knowledge  of  the 
arrival  of  the  apples,  but  failed  to  take  up 
the  draft.  At  the  time  of  receiving  this  In- 
formation the  apples  were  In  good  condition, 
and  It  Is  not  contended  to  the  contrary.  No 
claim  is  made  that  Trimble's  failure  to  ac- 
cept the  aiq)le8  was  due  to  their  damaged 
condlttoD.  Furtherm<Hre,  it  was  not  neces- 
sary for  flie  carrier  to  notify  the  ibipper  of 


the  arrival  of  the  apples  at  Kenmare  If  he- 
had  actual  knowledge  of  such  tact  Nw- 
mile  T.  Northern  Pacific  R.  Co.,  supra;  1 
Moore  on  Garriers  ^  Ed.)  1  10.  and  cases 

rfted, 

[9]  Fnnn  the  correspcmdence  set  forth  at 
length  herein,  there  Is  no  room  for  differ- 
ence in  the  minds  of  reasonable  men  that  as 
early  as  Novranber  19, 1915,  at  least,  the  con- 
signee knew  tbe  car  was  at  Eeimare  and 
that  Trimble  was  seeking  bU  permission  to 
divert  it  to  Thief  River  Falls.  With  this 
Information  In  his  possessI<»i,  Rosenbaum 
could  easily  have  given  the  agent  at  Ken- 
mare such  Instructions  with  reference  to- 
the  disposition  of  the  apples  as  be  saw  fit ; 
but,  having  failed  to  give  any  such  dIrectlonFi, 
it  would  be  unconscionable  and  unjust  tb«:e-  , 
after  to  hold  the  carrier  to  Its  extraordinary 
liability  as  an  Insurer  of  the  merdiandlse.. 
Tbe  carrier  exerdsed  reasonable  cue  la  pro- 
tecting the  fruit  from  loss  or  damage,  which 
discharged  the  full  measure  of  Its  duty  as  a 
warehouseman.  It  Is  not  contended  tibat  it 
was  not  necessary  for  the  carrier  to  dis- 
pose of  tlie  apples  to  prevoit  loss  by  freezing, 
nor  that  In  so  doing  it  fiiUed  In  Its  duty  to 
secure  the  best  price  obtainable,  plalntUTi* 
case  being  based  entirely  upon  the  failure  of 
tbe  carrier  to  give  notice  to  the  consignee  oT 
the  arrival  of  the  goods  at  Kenmare.  Tbe  de- 
fradant,  having  paid  Into  the  registry  of  the 
court  the  proceeds  derived  fnnn  the  sale, 
less  freight  and  demurrage  charges,  the 
plaintlfTs  recovery  must  be  limited  to  that 
amount 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  dlrectl<Hi  to  enter 
judgment  In  favor  of  the  platntlfC  for  the 
sum  of  $129.54,  together  with  costs  incur- 
red in  the  superior  court  Appellant  will  re- 
cover costs  in  this  court 

ELLIS,  C.  J.,  and  FTJLLBBTON,  MAIN, 
and  PARKER,  JJ.,  concur. 


RHODES  V.  OWENS  et  aL   (Na  14570.) 

(Sanreme  Court  of  Washington.   April  23, 
1918.) 

1.  Evidence  ^=9441(8),  444(4)— CoimaoT  or 
ExcHAJTOE— Pabol  Evidence. 

Where  contract  for  exchange  of  pn^erty 
unconditionally  required  defendant  and  son  to 
execute  a  mortgage  as  part  of  the  consideration, 
it  was  not  permissible  to  show,  by  parol,  a  con- 
temporaneous oral  agreement  that  defendant 
was  not  to  be  personally  bound,  or  that  tbe 
mortgage  was  not  to  be  paid  nntu  the  plaintiff 
sbonM  pay  off  a  mortgage  on  the  land  deeded  to 
bin. 

2.  FRAin)  «=320— MlSUEPBESBNTATIOn— InDB- 
PENDEHT  iNVESnOATIOns. 

A  purchaser  of  land  cannot  daim  that  b& 
relied  on  representationB  ot  the  seller  as  to 
water  rights,  where  be  made  extensive  Inquiries, 
examined  the  lands,  and  obtained  the  tvinion 
of  an  attorney  tiiereon. 


4s>For  otber  cases  see  same  topic  and  KBHT-NUIIBBR  Id  aU  Key-Nnmberad  Dlgflsts  and  IndtXM 
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Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Macklutoah, 
Judge. 

Action  by  Frank  B.  Rhodes  against  H.  K. 
Owens  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Bogle,  Orares,  Herrltt  &  Bogle,  of  Seattle, 
for  appellants.  Saunders  &  Nelson,  of  Se- 
attle, for  resfpoDdent. 

MOUNT,  J.  This  appeal  Is  from  a  Judg- 
ment upon  a  promissory  note.  The  complaint 
of  the  plaintiff  is  the  usual  form  upon  a 
promissory  note,  dated  March  30,  1914,  due 
on  the  12th  of  April,  1913,  and  executed  by 
the  defendants.  The  answer  of  the  defend- 
ants admits  the  making  and  delivering  of 
the  note  and  alleges  affirmatively,  in  sub- 
stance, that,  prior  to  the  making  of  the  note, 
the  plaintiff  and  one  H.  Victor  Owens,  who 
was  the  son  of  the  makers  of  the  note, 
agreed  by  contract  In  writing  that  the  plain- 
tiff would  deed  to  H.  Victor  Owens  and  bis 
father,  H.  K.  Owens,  a  farm  in  the  state  of 
Oregon  known  as  the  Gladmar  farm;  that 
in  exchange  therefor  H.  K.  Owens  and  son 
agreed  to  deed  to  the  plantlfT  a  farm  In  Thurs- 
ton county.  Wash.,  known  as  the  Jenksfarm, 
and  certain  residence  property  In  Seattle,  and 
also  to  execute  and  deliver  to  the  plaintiff  a 
mortgage  on  the  Gladmar  farm  in  the  sum 
of  ?4,800,  payable  as  provided  In  the  prom- 
issory note  described  In  the  complaint ;  that 
pursuant  to  and  In  execution  of  said  agree- 
ment plaintiff  executed  and  delivered  a  deed 
to  the  Oladmar  farm  to  H.  K.  Owens,  and 
U.  Victor  Owens  executed  and  delivered  a 
deed  to  the  plaintiff  for  the  Jenks  farm; 
that  H.  K.  Owens  and  wife  executed  and  de- 
livered a  deed  to  the  residence  in  Seattle, 
and  executed  and  delivered  to  the  plaintiff  the 
note  sued  upon,  secured  by  a  mortgage  on 
the  Oladmar  farm,  for  $4,800;  that  by  mu- 
tual consent  the  deed  to  the  Gladmar  farm 
was  taken  in  the  name  of  H.  K.  Owens  In 
trust  for  H.  Victor  Owens,  and  that  the  note 
was  not  to  be  the  personal  obligation  of  the 
defoidants,  but  was  signed  as  a  part  of  the 
mortgage  and  to  evidence  the  terms  upon 
which  the  mortgage  was  to  he  payable,  and 
it  was  mutnally  understood  and  agreed  that 
the  making  of  said  note  was  without  further 
and  other  consideration.  It  was  further  al- 
leged that  the  Jenks  farm,  owned  by  H.  Vic- 
tor Owens,  was  conveyed  subject  to  a  mort- 
gi^  of  $4,800,  which  was  an  Incumbrance 
thereon,  and  the  mortgage  executed  by  de- 
fendants upon  the  Gladmar  farm  was  to  se- 
cure plaintiff  for  any  payment  he  should 
make  upon  the  mortgage  npon  the  Jenks 
farm,  and  that  there  was  no  other  considera- 
tion therefor;  that  plaintiff  has  not  paid  or 
(Uscharged  the  mortgage  upon  the  Jenks 
farm,  or  become  personally  liable  thereon. 
And  It  was  further  alleged  by  the  defend- 
ants that  the  note  was  signed  without  con- 
sideration, and  that  the  consideration  there- 


for had  wholly  failed.  The  answer  there- 
up<m  alleged  a  counterclaim,  to  the  effect  that 
the  exchange  of  the  properties  was  brought 
about  by  misrepresentations  on  the  part  of 
the  plaintiff  in  regard  to  water  rights  which 
were  fraudulently  represented  to  be  appur- 
tenant to  the  Gladmar  farm ;  that  the  de- 
fendants relied  upon  the  fraudulent  repre- 
sentations, and  were  induced  to  exchange 
properties  thereby ;  that  there  were  no  wa- 
ter rights  appurtenant  to  the  Gladmar  farm ; 
and  that  the  defendants  had  been  damaged 
in  the  sum  of  $12,500.  In  reply  to  these  al- 
legations, the  plaintiff  admitted  the  contract 
for  the  exchange  of  properties  as  alleged  in 
the  answer,  but  denied  all  the  other  allega- 
tions. Upon  these  issues  the  case  went  to 
trial.  After  the  plaintiff  had  Introduced  the 
note  in  evidence  and  rested,  the  defendants 
offered  to  prove  that  the  Jenks  farm  in  this 
state  was  owned  by  H.  Victor  Owens,  the 
son  of  the  defendants ;  that  there  was  a  $4,- 
800  mortgage  upon  this  farm;  and  that  the 
note  and  mortgage  mentioned  in  the  answer 
upon  the  Gladmar  farm  were  given  merely 
In  exchange  for  the  mortgage  upon  the  Jenks 
farm ;  that  the  mortgage  upon  tbe  Jenks 
farm  of  $4,800  had  not  been  paid  by  the 
plaintiff;  and  that  there  was  no  considera- 
tion for  the  note  on  that  account.  The  trial 
court  sustained  the  plaintiff's  objection  to 
this  offer  of  proof,  and  the  defendants  now 
contend  that  this  was  error. 

[1]  The  contract  for  the  exchange  of  the 
properties  was  in  writing.  It  provided  that 
tbe  plaintiff,  Frank  B.  Rhodes,  should  con- 
vey the  Gladmar  farm  in  Oregon  to  tbe  de- 
feodants  for  the  Jenks  farm  and  tbe  resi- 
dence property  In  Seattle,  and  that  as  a  part 
of  the  consideration  the  defendants  should 
execute  a  mortgage  on  the  Gladmar  farm  to 
the  plaintiff  for  $4,80a  Tbe  exchange  of 
the  properties  was  made  pursnant  to  this 
contract,  and  the  note  sued  upon  was  given 
to  the  plaintiff  and  secured  by  a  mortgage 
upon  the  Gladmar  farm.  The  written  con- 
tract Is  explicit  that  this  mortgage  should  be 
given.  The  note  upon  Its  face  Is  a  plain 
promissory  note,  and  neither  tbe  note  nor  the 
contract  expresses  any  conditions  which  might 
avoid  either  the  note  or  tbe  mortgage.  The 
offer  of  proof  made  by  the  defendants  clearly 
is  an  attempt,  by  oral  evldmce,  to  vary  the 
terms  of  the  note  and  the  written  contract 
by  showing  that  the  note  sued  upon  was  a 
note  subject  to  be  defeated  by  a  condition 
subsequent.  In  the  case  of  Post  t.  Tamm,  91 
Wash.  504,  158  Pa&  01,  we  said: 

"Tbe  rule  la  well  settled  that,  In  the  absence 
of  fraud  or  mistake,  a  contemporaneous  oral 
agreement,  limiting  or  ezemptiiig  the  maker  of 
a  note  from  liability,  cannot  be  cdiowu  as  a  de-. 
fenae  to  nn  action  upon  the  note.  In  Anderson 
V.  Mitchell.  51  Wash.  265,  98  Pac.  751,  It  was 
said:  'It  has  been  repeatedly  held  by  this  court 
that,  in  the  abs^ce  of  fraud  or  mistake,  it  la 
incompetent  for  one  who  signs  a  promissory  note 
as  principal  to  set  up  an  independent  collateral 
agreement  limiting  or  exempting  him  from  lia- 
bUitr  •  •  **  (dting  authorises}.    Tbe  rule 
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which  permits  oral  testimony  for  the  parpose 
of  Bhowing  that  a  note  had  never  been  delivered, 
and  wBB  not  intended  to  telce  ^«ct  until  the 
happening  of  a  certain  evctnt,  ^  not  here  ap- 
plicable. That  rule  relates  to  a  condition  pre- 
cedent. In  the  absence  of  the  condition  being 
performed,  there  ia  no  valid  delivery  of  the  note, 
and  hence  no  obligatioD  as  between  the  parties. 
In  this  case  the  execution  and  delivery  of  the 
note  is  admitted  and  the  obligation  thereof  rec- 
ognixed;  and,  for  the  parpose  of  defeating  It. 
reliance  ia  placed  upon  a  contempoxaueoua  oral 
agreement  by  which  a  condition  not  precedent, 
bnt  anbseqnent.  waa  oflfered  to  defeat  liability. 
If  a  contemporaneons  oral  agreement  providing 
for  the  surrender  of  the  note  apon  the  happen- 
ing of  a  condition  subsequent  could  be  used  to 
dneat  recovery  upon  a  note,  the  rule  which 
provides  that  a  note  or  other  written  contract 
cannot  be  varied  or  modified  by  such  an  agree- 
ment would  be  abrogated." 

We  tbink  It  Is  plain  that  tbe  role  In  tliat 
case  Is  i^pUcable  here,  and  the  trial  court 
was  right  in  exdnding  the  offered  evldencfe 
One  ot  tbe  cases  upon  which  the  ajq^ellants 
rely  Is  Ware  v.  Allen,  128  U.  S.  B90,  0  Sup. 
Ct  174.  32  L.  Ed.  563.  That  was  a  case 
where  there  was  a  condition  expressed  In 
the  note,  which  provided  that  If  the  condltlott 
was  not  complied  with  the  note  was  void. 
In  that  kind  of  a  case  it  is  plain  that  oral 
evidence  would  be  admissible  to  show  that 
the  note  never  became  effective,  and  the  court 
so  held  in  that  case.  But  in  the  case  now 
before  us  there  was  no  condition,  either  In 
the  note  or  in  the  contract,  that  the  note 
should  not  become  effective  at  ouce ;  and  the 
appellants  now  seek  to  show  that  there  was 
an  oral  agreement  outside  of  the  note  at 
the  time  the  note  was  executed,  and  that  it 
was  given  In  lieu  of  another  obligation  which 
the  holder  of  the  note  waa  required  to  pay, 
and  which  he  has  not  paid.  If  the  appel- 
lants may  show  this  contemx>oraneous  oral 
agreement,  then  they  may,  by  oral  evidence, 
vary  the  terms  of  the  note  and  the  written 
contract,  which  clearly  cannot  be  done  under 
the  rule  In  Post  v.  Tamm,  supra. 

[21  The  appellants  further  argue  that  the 
court  was  In  error  in  dismissing  their  coun- 
terclaim upon  the  cross-complaint.  The  testi- 
mony offered  on  behalf  of  the  appellants  up- 
on this  cross-complaint  shows,  we  think,  that 
they  did  not  rely  upon  the  representations 
of  the  respondent  in  regard  to  the  water 
rights  upon  the  Gladmar  farm.  Even  If 
the  representations  made  by  the  respondent 
induced  the  trade  of  the  farms,  It  Is  plain 
that  the  appellants  did  not  rely  upon  those 
representations,  because  they  made  an  inde- 
pendent Investigation  thereof.  They  went 
down  to  the  farm,  examined  It,  saw  the 
condition  of  it.  Inquired  of  neighbors  as  to 
the  water  rights,  consulted  at  least  one 
lawyer,  had  his  written  opinion,  and  were 
Advised  as  fully  as  was  tbe  respondent  of 
the  character  of  tbe  water  rights  upon  the 
land.  In  view  of  this  Independent  InvestlgS' 
tion  made  by  tbe  appellants  prior  to  tbe 
trade,  we  think  It  Is  plain  that  the  trial  court 


did  not  err  In  condudln;  that  the  appellants 
did  not  rely  upon  the  r^resentatlons  of  the 
respondent  alleged  to  have  been  made  with 
reference  to  the  water  rights. 

We  find  no  error,  and  the  judgment  must 
therefore  be  affirmed. 

ELLIS,  O.  J.,  and  HOLCOMB  and  GHAD- 
WIC3K,  JJ.,  concur. 


DOMRESB  v.  CITT  OF  EOSLTN. 
(No.  14639.) 
(Soprenw  Conrt  of  Washington.   April  24^ 
1918.) 

1.  Euiiwrr  DoHAXN  «»84— GoimHBATioic— 
Municipal  Wateb  Supplt. 

Though  under  Rem.  Code  1915,  {S  8005, 
8010—8,  a  maQicipality  may  take  tbe  waters 
of  a  stream  to  supply  its  Inhabitants  for  domes- 
tic and  other  uses,  It  must  proceed  by  condemns* 
tion  and  compensate  owners  of  riparian  rights 
to  the  extent  of  the  property  taken. 

2.  LiurrATioN  of  Aonoi«B«=»sa(l>--STATUTB 

APPUOABLS— RiPABIAH  BlOHTB— PAXT  OP 

THE  Land. 
In  applying  the  statute  of  limitations  to  an 
action  for  taking  a  riparian  right  to  continue 
to  take  the  flow  of  water  lawfully  appropriated, 
such  right  will  be  treated  as  so  far  incblent  to 
the  land  as  to  become  a  part  of  the  estate 
therein. 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County ;  H.  M.  Taylor,  Judge. 

Action  by  Minna  Domrese  against  the  City 
of  Boslyn,  a  municipal  corporation.  From 
a  Judgment  sustaining  a  demurrer  to  com- 
plaint, plaintiff  appeals.  Reversed  and  re- 
manded with  directions. 

Kern  &  Henton,  of  Ellensburg,  tor  app^ 
lant.  Harry  L.  Brown,  of  Roslyn,  and  E.  E- 
Wager,  of  Ellensburg,  for  respondent 

OHADWICK,  J.  The  facts  In  this  case  are 
partially  stated  In  our  option  In  the  case  of 
Domrese  v.  Boslyn,  89  Wash.  106,  154  Pac. 
140. 

Plaintiff  makes  further  allegation  of  fact 
that,  before  the  waters  of  Cedar  creek,  or 
Domrese  creek,  as  It  Is  called  In  this  case, 
were  diverted.  In  whole  or  In  part,  plaintiff 
had  put  a  part  of  her  lands  to  cn^,  and  had 
used  the  T/aters  of  the  stream  to  Irrigate 
them ;  that  her  lands  were  dry  and  arid ; 
and  that  crops  cannot  be  grown  or  matured 
thereon  without  the  use  of  water.  This  ac- 
tion was  brought  to  recover  OHnpensatlon 
for  the  diversion  of  tbe  water  and  for  'the 
right  of  way  for  the  pipe  line.  The  court  held 
upon  demurrer  that  the  action  was  barred 
by  the  statute  of  limitations. 

[1]  A  munldpality  has  a  right  to  take  of 
the  waters  of  a  stream  for  the  purpose  of 
supplying  Its  Inhabitants  with  water  for 
domestic  and  other  uses.  But,  like  any  other 
public  agency,  It  cannot  do  so  without  con- 
demning and  making  compensation  for  the 
loss  of  the  use  of  the  appropriated  waters 
or  the  extinguishment  of  the  riparian  rights. 
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in  toto  or  pro  tanto,  of  the  affected  ownen. 
Rem.  Code,  8006,  8010—8. 

[2]  A  right  to  continue  to  take  water  law- 
fully appropriated,  or  to  have  water  follow 
its  accustomed  Sow,  the  riparian  right,  is  a 
valuable  right  of  property,  and  is  so  far  inci- 
dent to  the  land  that  it  has  been  held  to  be  a 
part  of  the  land  Itself.  lUgney  v.  Tacomtf 
Light  &  Water  Co.,  9  Wash.  576,  38  Pac.  147, 
26  I*  R.  A.  425;  Judson  v.  Tide  Water  Lum- 
ber Co.,  51  Wash.  164,  98  Paa  377 ;  Still  v. 
Palouse  Irr.  &  Power  Co.,  64  Wash.  606,  117 
Pac.  466.  This  being  so,  the  case  falls  square- 
ly within  the  rule  of  Aylmore  v.  Seattle,  171 
Pac.  659.  See,  also,  Jacobs  v.  SeatUe,  171 
Pac.  662. 

L'pon  the  authority  of  these  cases  the  Judg- 
ment of  the  lower  court  Is  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule 
the  demurrer  and  have  further  proceedings. 

ELLIS,  O.  J.,  and  FULLERTON,  MOUNT, 
and  BOLCOMB,  JJ.,  concur. 


McDORSIAN  V.  DTTNN  et  al.   (No.  14457.) 

(Supreme  Court  of  Washington.   April  15, 
1918.) 

1.  TBIAL  4=3253(4)— IlTSTRUCnONB—IONOBINO 

Question  of  Proximate  Caubs. 
In  action  for  injuricB  to  passenger  on  jitney 
bns,  instmctionB  authorizing  recovery  for  n«Rh- 
gence  of  the  driver  If  "the  accident  resulted  be- 
cause of  that  fact,"  and  "solely  because  of  tbe 
negligence  of  the  Jitney  driver,  were  not  objec- 
tionable as  permitting  recovery  if  there  was  neg- 
ligence regardless  of  whether  it  was  the  pron- 
mate  canee  of  the  injuries. 

2.  Cabbiebs  «»321{12)— Jitnbt  Busses— In- 
juries TO  Passengers— iKSTRDCTtoNs. 

In  action  for  injuries  to  passenger  in  jitney 
bus,  instruction  that  the  bus  had  the  right  of 
way  over  the  other  automobOe,  but  not  the  ex- 
clusive right  to  run  at  any  speed  desired,  and 
that  the  driver  was  not  excused  from  exercising 
the  highest  degree  *f  care,  and  that  if  the  driver 
saw  the  other  vehicle  approaching  at  a  high 
and  dangerous  speed  he  uiould  have  used  every 
reasoDable  precaution  to  prevent  collision,  was 
not  80  confused  and  Involved  as  to  be  unintel- 
ligible. 

3.  Trial  «=3296(3)  —  IitBTBUOTiONa  —  Ebbob 
Cubed  bt  Othbb  iRsrrBucTiona 

In  action  for  injuries  to  passenger  in  jitney 
in  collision,  Instruction  exacting  highest  degree 
of  care  from  driver  of  jitney  was  not  erroneous, 
where  other  instructions  clearly  require  only 
the  highest  degree  of  care  compatible  with  the 
practical  operation  of  the  jitney  at  the  time  and 
place  of  colliHion. 

4.  TlilAI.  ^=3205(2)— Ihbtbuction  Considbbbd 

AS  A  WnOLE, 

lustructiona  must  be  considered  as  a  whole, 
and,  altliough  a  portion  if  alone  is  technically 
erroneous  or  misleading,  it  is  not  prejudicial  if 
taken  with  other  instructions  die  jury  eoald  not 
have  been  misled. 

B.  Cabbiebs  <g=»318(7)-^iTN«T8— Injubibb  to 

PASSENOEBS— iSVIDCnCB— SUFFXCIENCT. 

Evidence  held  to  warrant  recovery  against  a 
jitney  bus  owner  ivr  injuries  to  a  passenger  in 

a  coliiaion. 

e.  Witnesses  (JtssSW—IifPEACHMENT^EFracT. 

That  witnesses  in  police  court  testified  con- 
trary to  their  testimony  In  the  civil  suit  went 


to  tbe  weight  and  credibility,  and  not  the  com- 
petency, of  their  testimony. 
7.  Dahaoeb  «^1S1($— ElxcEBSivB  DAKaon. 
Verdict  of  $2,500  for  injuries  In  automobile 

collision  to  veterinat^  surgeon  64  years  of  age, 
who  sustained  a  six-mcb  cut  over  bis  right  eye, 
was  rendered  unconscious,  suffered  a  broken  col- 
lar bone,  and  partial  loss  of  motion  of  his  right 
arm,  continuing  to  the  time  of  the  trial,  three 
months  after  Uie  accident,  and  suffered  great 

Eain,  was  nervoas,  sleepless  and  unable  to  dress 
imself  without  assistance,  was  not  excessive. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  W.  A.  Hun^e, 
Judge. 

Action  by  W.  O.  McDorman  against  O. 
Arthur  Dann,  the  Casualty  Company  of 
Ameri<»,  and  G.  B.  Bvensen  and  wife.  Judg^ 
ment  for  plalntUf,  and  defendants  Dunn  and 
the  Casualty  Company  appeal.  Affirmed. 

O.  C.  Moore,  of  Spokane,  and  Henry  S. 
Noon,  of  Seattle,  for  appellants.  Plummer  ft 
Lavin,  of  Spokane,  for  respondent. 

WEBSTER,  J.  On  November  2,  1916,  the 
plaintifF,  while  a  passenger  upon  a  Jitney 
owned  and  (grated  by  defendant  Dunn,  sus- 
tained injuries  In  a  collision  between  the  jit- 
ney and  an  antomoblle  owned  and  operated 
by  the  defendants  Svensen.  The  accident  oc- 
curred at  the  intersection  of  Hamilton  street, 
running  north  and  south,  and  Mission  aven- 
ue, running  east  and  west,  in  the  city  of 
Spokane.  The  intersection  of  the  thorough- 
fares, which  was  paved  with  asphalt,  was 
wet  and  slippery  because  of  recent  rains. 
The  scene  of  the  collision  Is  In  a  thickly  set^ 
tied  residence  portion  of  the  city,  but  out- 
side the  fire  limits.  Tbla  action  was  brought 
by  the  plaintiff  against  the  owner  of  the  Jit- 
ney, Casualty  Company  of  America,  as  sure- 
ty upon  the  bond  executed  pursuant  to  chap- 
ter S7,  Laws  1915,  and  the  owners  of  the  an< 
tomobile,  cbai^ii^  that  Dunn  and  tbe  Sven- 
sens  were  Jointly  and  omcurrently  guilty  of 
negUgoice  which  caused  the  collision,  in  that 
both  antomobUes  were  operated  In  a  careless 
and  negligent  manner  and  at  an  excessive 
and  unlawful  rate  of  qpeed,  and  in  violation 
of  the  traffic  ordinances  of  the  city  of  Spokane 
restricting  the  rate  of  q>eed  at  the  place  of 
the  accident  to  twenty  miles  per  hour.  As  to 
the  defendant  Dunn,  It  was  further  charged 
that  the  Jitney  was  not  equipped  with  chains 
or  otber  like  devices  for  the  purpose  of  en- 
abling it  to  be  properly  controlled.  The  de- 
fendants Dunn  and  the  casualty  company, 
answering  the  complaint,  admitted  the  neg- 
ligence of  the  Svensens,  but  denied  all  al- 
legations of  negligence  upon  the  part  of  the 
driver  of  the  Jitney ;  further  pleading  an  or- 
dinance of  tbe  city  of  Spokane  providing 
that,  at  street  intersections,  vehicles  travel- 
ing in  a  northerly  or  southerly  direction 
shall  have  the  right  of  way  as  against  ve- 
hicles traveling  in  an  easterly  or  westerly 
direction,  and  that  the  Jitn^,  at  the  time  of 
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the  collision,  was  proceeding  northerly  on 
Hamilton  street,  while  the  automobile  was 
being  driven  westerly  upon  Mission  avenue; 
also,  that  the  accident  was  wholly  the  result 
of  the  negligence  and  carelessness  of  the 
driver  of  the  Svensen  automobile,  and  was 
wholly  UDaroidable  in  so  far  as  the  driver 
of  the  Jitney  was  concerned.  The  defendants 
Svensen  and  wife,  for  answer,  denied  all  neg- 
ligence on  their  part,  but  admitted  the  alle- 
gations of  the  complaint  charging  negligence 
of  the  owner  and  driver  of  the  Jitney.  No 
claim  of  contributory  negligence  was  made, 
the  plaintiff  being  a  passenger  upon  the  jit- 
ney. Upon  these  Issues  the  cause  was  tried 
to  a  Jury,  which  returned  a  verdict  In  favor 
of  the  plaintiff  for  the  sum  of  $2,500  against 
Ihinn  and  the  casualty  company,  exonerating 
the  defendants  Svensen  and  wife  from  liabil- 
ity. After  denying  a  motion  for  a  new  trial. 
Judgment  was  entered  upon  the  verdict, 
from  which  Dunn  and  the  casualty  company 
have  appealed. 

[11  It  Is  first  insisted  that  the  jury  was 
erroneously  charged  that  negligence  in  the 
operation  of  the  jitney  would  render  Its  own- 
er and  the  bonding  company  liable  regardless 
of  whether  such  negligence  was  the  proxi- 
mate cause  of  the  accident  As  we  read  the 
Instnictlons,  ttaia  aaslgDment  is  wltheat  mo- 
lt. Upon  this  rabject  the  court  dutiged  the 
Jury  aa  follows: 

"Instruction  No.  6.  It  was  the  duty  of  the 
driver  of  the  jitney  towards  the  plaintiff,  l>eing 
a  passenger  upon  the  jitney,  to  exercise  the  high- 
est degree  of  care  compatible  with  the  practical 
operation  of  the  jitney  at  the  time  and  place  in 
question ;  and,  it  the  driver  of  the  Jitoey  exer- 
cised that  degree  of  care  at  the  time  and  plaCe 
in  question,  then  the  owner  of  the  jitney  woold 
not  l>e  negligent  in  its  operation,  and  conld  not 
be  held  liable  for  the  resnlt  of  this  collision. 
Bat,  on  the  other  hand,  if  the  driver  of  the  jit- 
ney did  not  exercise  that  degree  of  care  and  the 
accident  resulted  because  of  that  fact,  then  the 
owner  of  the  jitney  woald  be  guilty  of  negligence 
and  would  be  liable  to  the  plaintiff  for  any  inju- 
ries sustained  in  the  coUision,  regardless  of 
whether  the  driver  of  the  other  automobile  was 
B^Ugent  or  not." 

"InstTDCtion  No.  9.  If.  under  the  instruetions 
I  have  given  you,  you  find  that  the  jitney  only 
was  operated  in  a  careless  and  neghge&t  man- 
ner, and  that  the  collision  occurred  solely  be- 
caose  of  the  negligence  of  the  jitney  driver,  then 
yon  will  find  a  verdict  in  favor  of  plaintiff  and 
■gainst  the  defendant  C.  Arthur  Dunn,  and  also 
against  the  defendant  the  Casualty  Company  of 
America  for  the  injuries  sustained.  But,  if  the 
verdict  exceeds  $2,500,  then  as  against  the  de- 
fendant Casualty  Company  of  America  your 
verdict  will  be  limited  to  $2,500.  If,  however, 
you  find  that  the  collision  occurred  throngb  the 
negligence  of  the  driver  of  the  Svensen  automo- 
bile alone,  then  your  verdict  will  be  in  favor  of 
plaintiff  and  against  the  defendants  Svensen 
and  wife  alone.  On  the  other  hand,  if  you  Qnd 
that  both  the  driver  of  the  jitney  and  the  driver 
of  the  Svensen  automobile  were  negligent  and 
the  collision  resulted  in  consequence,  then  your 
verdict  will  be  against  the  defendant  C.  Arthur 
Dunn  and  the  defendants  Svensen  and  wife  and 
the  detendant  the  Gasoalty  Company  of  Amer- 
ica.** 

It  la  plain,  from  a  reading  of  these  In- 
stmctlons,  that  the  Jury  was  clearly  and  cor- 


rectly charged  that  the  negligence  of  Dunn, 
or  the  concurrent  negligence  ot  Dunn  and  the 
Svensens,  must  have  caused  the  collision, 
before  a  verdict  conld  be  rendered  against 
the  appellants.  That  is  to  say,  that  such 
negligence  and  the  resulting  collision  must 
stand  in  the  relation  of  cause  and  effect. 
This  embodies  the  essential  element  of  prox- 
imate cause.  If  appellants  desired  a  more 
technical  definition  of  the  doctrine,  they 
should  have  so  requested.  The  instructions 
complained  of  In  this  respect  are  commenda- 
ble, in  that  they  are  couched  in  language 
wtiicb  is  plain,  accurate,  and  readily  under- 
stood by  a  Jury  of  laymen.  Hellan  v.  Sivply 
Laundry  Co..  94  Wash.  6S3,  163  Pac.  9. 

Complaint  is  next  made  of  the  following 
instruction : 

"Instruction  No.  8.  I  charge  you  that  the  ve- 
hicle operated  in  a  northerly  and  southerly  di- 
rection has  the  right  of  way  against  a  vehicle 
operated  easterly  and  westerly,  and  while  the 
operator  of  the  jitney  bus  had,  under  the  law, 
the  rlKht  of  wa/  In  crossing  Mission  avenue, 
while  he  was  going  in  a  northerly  direction,  as 
distinguished  from  the  right  of  said  Svensen 
and  wife  and  their  driver,  this  does  not  mean 
that  the  jitney  bus  driver  had  the  exclusive  right 
to  operate  said  jitney  at  any  rate  of  speed 
whini  said  driver  saw  fit  to  operate  It  at,  nei- 
ther would  said  right  of  way  excuse  him  from 
exercising  the  highest  degree  of  care  under  the 
circumstances,  and  although  the  jitney  bus  had 
the  right  of  way  in  crossing  said  mtereection  of 
said  streets,  going  in  a  northerly  direction,  yet 
if  the  driver  of  said  jitney  bus  saw  the  automo- 
bile mnning  westerly  on  Mission  avenue  ap- 
proaching the  intersection  at  a  high,  nnlawfiu, 
excessive,  and  dangerous  rate  of  speed,  tiiat  re- 
gardless of  any  negligence  which  the  driver  of 
the  automobile  owned  by  defendants  Svensen  and 
wife,  was  committing,  the  jitney  bos  driver,  in 
the  exercise  of  the  highest  degree  of  care,  should 
have  used  every  reasonable  precatjtion  to  pre- 
vent said  automobile  from  coming  into  collision 
with  said  jitney  bus ;  In  other  words,  a  man 
cannot,  under  the  law,  deliberately  ran  into 
threatened  danger,  simply  because  he  lias  the 
right  of  way  over  a  certain  street  when  he  is 
carrying  passengers  for  hire,  and  is  charged 
with  the  duty  of  exercising  Uie  highest  d^ree 
of  care^" 

[2,  S]  It  Is  urged  that  this  instruction  was 
erroneous  for  the  reasfms:  (1)  That  It  im- 
posed upon  the  jitney  driver  the  unqualified 
duty  of  exercising  the  highest  degree  of  care" 
In  the  operation  of  the  v^Icle;  that  Is  to 
say,  it  did  not  contain  the  qualifying  clause 
"consistent  with  the  practical  conduct  of  the 
business,"  or  language  ot  similar  Import 
(2)  That  It  Is  ao  confused  and  Involved  as  to 
be  unintelligible.  As  to  the  last  proposition, 
the  instruction,  as  Its  own  commentary,  re- 
futes the  criticism.  It  la  sufficiently  plain 
and  unambiguous  to  advlae  a  person  ot  ordi- 
nary understanding  vrith  reference  to  the 
provisions  Of  the  right  of  way  ordinance  as 
applicable  to  the  facts  of  this  case,  and  Is  a 
clear  and  wholesome  statement  of  the  law 
upon  the  subject  As  to  the  first  proposi- 
tion, If  this  instruction  stood  alone,  it  would 
be  subject  to  the  criticism  made.  But  when 
taken  In  connection  with  other  portions  of 
the  charge  contained  lu  Instruction  No.  6, 
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bor^betore  set  out,  we  are  convioced  that 
It  was  neither  confusing  nor  erroneous.  The 
expressions,  "exercise  of  the  highest  degree 
of  care"  and  "Is  charged  with  the  duty  of  ex- 
ercising the  highest  degree  of  care,"  plainly 
refer  to  the  definition  of  the  duty  devolving 
upon  the  driver  of  the  jitney  embodied  In  In- 
struction No.  5,  where  the  court  said: 

"It  was  the  duty  of  the  driver  of  the  jitney 
towards  the  plaintiff,  bein^  a  passenger  upon 
the  jitney,  to  exercise  the  highest  degree  of  care 
compatible  with  the  practical  operation  of  the 
jitney  at  the  time  and  place  in  question," 

[4]  It  Is  the  settled  law  of  this  state  that 
the  Instructions  must  be  considered  as  a 
whole;  that  although  a  portion  thereof,  If 
standing  alone,  may  be  technically  erroneous 
and  have  a  tendency  to  confuse  and  mislead 
the  Jury,  yet  it  will  not  constitute  prejudi- 
cial error,  if,  when  taken  In  connectt(m  with 
other  Instructions  given,  the  jury  could  not 
have  been  misled  as  to  the  principles  of  law 
applicable  to  the  Issues.  Farnaudis  v.  Seat- 
tle, 95  Wash.  587,  164  Fac.  225 ;  Olmstead  v. 
Olympla,  B9  Wash.  147,  109  Pac.  602;  Sud- 
den &  Christenson  v.  Morse,  65  Wash.  372, 
104  Pac.  645;  St  John  v.  Cascade  Lumber 
&  Shingle  Co.,  63  Wash.  193,  101  Pac.  833; 
Manhattan  Bldg.  Co.  v.  Seattle,  52  Wash.  226, 
100  Pac.  330;  Gray  v.  Washington  Water  Pow- 
er Co,  30  Wash.  665,  71  Pac.  206.  In  the 
case  of  Firemen's  Fund  Ins.  Co  v.  Oregon- 
Washington  H.  Co.,  96  Wash.  113,  164  Pac. 

relied  upon  by  appellants,  the  lustruc- 
tlons  were  absolutely  contradictory  and  In- 
consistent, in  that  In  the  one  Instance  the  jury 
was  told  that  the  defendant  must  exercise  the 
"highest  degree  of  care  c(»isistent  with  the 
practical  conduct  of  Its  business,"  while  In 
the  other  It  was  told  that  the  defendant 
need  cmly  exercise  "<wdlnary  and  reawmable 
care  In  tiie  U^t  of  the  attending  drcum- 
stances  and  mirroundlnga."  That  case  has 
no  relation  to  the  prlndple  InvolTed  in  the 
present  discoBaloL  Here  tiie  court  fixed  the 
proper  standard  with  reference  to  the  daty 
derolTlng  upon  Oie  Jitney  driver  whicb  was 
clearly  and  accnrately  defined  In  instrucUon 
No.  6.  The  degree  of  care  referred  to  in  in- 
struction No.  8  plainly  relates  to  the  same 
degree  of  care  defined  in  tlie  former  instrac- 
tion,  which  It  was  not  necessary — though  per- 
haps proper — to  repeat. 

[I]  It  Is  next  urged  that  the  evidence  Is 
insufficient  to  sustain  the  verdict  In  this 
connection  it  Is  only  essential  to  say  that 
the  principal  contest  waged  t>efore  the  jury 
was  between  Dunn  and  Svensen,  eadi  en- 
deavoring to  absolve  himself  from  liability 
by  shifting  the  burden  of  the  blame  upon 
the  other;  that  there  was  competent  evi- 
dence tending  to  show  that  the  jitney  was 
not  equipped  with  chains  or  other  nonskld- 
dlng  devices;  that  it  was  being  driven  at  a 
rate  of  speed  variously  estimated  from  25  to 
36  miles  per  hour,  and  Immediately  prior 
to  the  collision  it  swerved  or  turned  toward 


the  left  and  struck  the  Svensen  automobile 
near  the  middle  of  the  street  intersection; 
that  the  force  of  the  Impact  threw  the  Jitney 
"along  and  across  the  street  a  distance  of  85 
feet  and  when  stopped  it  was  turned  around 
facing  the  opposite  direction,  the  automobile 
being  thrown  75  feet  to  the  opposite  side  of 
the  street,  with  its  rear  wheels  upon  the 
curb;  that  the  Svensen  automobile  was  also 
being  driven  at  a  dangerous  and  reckless  rate 
of  speed,  estimated  at  from  25  to  35  miles 
per  hour;  and  that,  when  approaching  the 
street  intersection,  neither  vehicle  sla<±ened 
speed.  Under  such  testimony,  it  would  have 
been  competent  for  the  Jury  to  fix  liability 
upon  either  or  both  of  the  principal  defend- 
ants. The  fact  that  the  Svensens  were  ex- 
onerated affords  the  appellants  no  Just  cause 
for  oomplalnt 

"31iere  may  be  more  than  one  proximate  cause 
for  the  same  injury.  The  negligence  of  differ- 
ent persons,  thou|;h  otherwise  independent,  may 
concur  in  producing  the  same  injury.  In  suco 
a  case,  all  are  liable.  They  may  be  held 
ther  jointly  or  severally.  The  negligence  of  one 
Is  no  excuse  for  that  of  another."  Hellan  v. 
Supply  Laundry  Co.,  supra. 

[I]  Ccmslderable  space  in  the  brief  is  de- 
voted to  a  discussion  of  the  fact  that  some 
of  the  witnesses  had  given  testimony  in  the 
police  court  which  contradicted  their  evi- 
dence In  the  superior  court.  Clearly,  such 
cdrcumstance  aCFected  the  weight  and  cred- 
ibility— not  the  competency— of  the  testi- 
mony, which  presented  a  question  wiAln  the 
peculiar  province  of  the  jury. 

[71  Finally,  it  Is  Insisted  that  the  verdict 
is  excessive.  The  record  discloses  that  the 
plaintiff,  a  veterinary  surgeon,  was  04  years 
of  age;  that  be  sustained  a  cut  five  or  six 
inches  in  length  over  the  right  eye,  extend- 
ing Into  the  hair,  requiring  a  number  of 
stitches  to  dose  the  wound;  that  he  was 
rendered  unconscious,  the  right  collar  bone 
being  broken  resulting  in  the  partial  loss  of 
motion  of  the  right  arm;  that  at  the  time 
of  the  trial,  whidi  occurred  more  than  three 
months  after  the  accident  he  could  only 
elevate  the  right  arm  to  a  position  at  right 
angles  with  his  l>ody  when  standing  erect; 
that  from  the  date  of  the  Injury  the  plato- 
tlff  suffered  great  pain  In  his  head,  neck,  and 
shoulders,  was  exceedingly  nervous,  suffoed 
from  sleeplessness,  and  wfts  unable  to  dress 
hbDseU  without  assistance.  There  was  also 
competent  expert  evidence  tending  to  show 
that  the  Injary  to  the  arm  and  shoulder 
was  pwmanent  TbB  trial  court  saw  and 
<^>served  the  plaintiff,  and  heard  all  of  the 
evidence  rtiaUng  to  this  subject  an  there> 
after  refused  to  disturb  the  vttdict  We 
are  not  pr^>ared  to  say  that  In  so  doing  there 
was  any  abuse  of  Secretion. 

Finding  DO  OTor,  the  judgment  la  afflrmed. 

ELLIS,  C.  J.,  and  MOU>]T,  CHADWICK,. 
and  HOLGOMB.  JJ^  concur. 
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In  re  BROWN'S  ESTATR 

PeUtion  of  STROM. 

(No.  14365.) 

(Supreme  Court  of  Washington.    April  23, 
1918.) 

1.  Wills  c»144,  259  —  Noncupativb  Wills 

— EXECVnOR  AND  PbOBATE. 

A  noncupative  will  not  offered  for  probate 
within  six  months  as  required  by  Rem.  Coile 
1915,  {  1331,  or  executed  in  presence  of  wlt- 
nessea  as  required  by  section  1330,  is  invalid. 

2.  Wills  «=»1S0  —  Holookaphic  Will*  — 
Validity. 

The  Legialatare  having  enacted  laws  provid- 
ing for  the  kind  of  wills  which  may  be  exe- 
cuted and  the  manner  of  execation,  holographic 
wills  good  at  common  law,  not  being  provided 
for,  are  not  recognized  as  valid  in  this  state. 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Ralph  C.  Bell, 
Jadgc. 

In  the  matter  of  the  estate  of  John  A. 
Brown.  From  an  order  denying  probate  of 
his  alleged  wlU,  Samuei  Strom,  petitioner  for 
appointment  as  administrator  eta.,  ap- 
peals. Affirmed. 

Frank      Knhn,  ct  Seattle,  for  appelant. 

MOUNT,  J.  This  appeal  Is  from  an  order 
of  tbe  lower  coart  denying  the  probate  of 
an  allied  wilt  The  will  la  as  follows: 

"Sam  Strom's  Homestead.  2—19—1904. 

"I  am  sick  to  death,  am  59  years  old,  have  no 
relatuHis.  If  I  die'  I  want  my  friend  Sam  Strom 
to  have  all  my  belongings,  real  and  personal; 
my  homestead  down  the  river,  my  rifle,  my 
bfxiks.  clothes,  dishes,  and  tools.    And  as  a 

Sart  of  this  will,  it  shall  be  the  duty  of  Sam 
trom  to  lay  me  to  rest  in  Arlington  Cemetery; 
and  further,  in  case  of  Strom's  foUure  to  return 
or  failure  to  take  me  to  Arlington,  this  will  is 
void,  my  pro[>erty  to  go  to  the  state  of  Wash- 
ington. 

^Sick  and  alone  I  here  sign  my  name.  God  be 
my  witness  in  the  absence  of  others. 

"[Signed]  John  A.  Brown." 

The  trial  court  denied  the  petition  for  tbe 
reastnt  that  the  will  was  not  executed  in  ac- 
cordance wttli  the  laws  of  this  state  The 
statutes  of  this  state  recognize  two  kinds  of 
wills:  Written  wills  and  nuncupative  wUls. 
Section  1320,  Rem.  Code,  provides  that: 

"Every  will  shall  be  In  writing,  signed  by  the 
testator  or  testatrix,  or  by  some  other  person 
under  bis  or  her  direction  in  bia  presence,  and 
shall  be  attested  b;  tn-o  or  more  competent  wit- 
nesses, subscribing  their  names  to  the  will  in 
the  presence  of  the  testator." 

Section  1380  of  the  same  Code,  In  refer- 
ence to  nuncupative  wills,  provides  that: 

**No  noncupatlve  will  shall  be  good  when  the 
estate  beqneathed  exceeds  the  value  of  two  hun- 
dred dollars,  unless  the  same  be  proved  by  two 
witnesses  who  were  present  at  the  making  there- 
of, and  it  be  proven  that  the  testator,  at  the 
time  of  pronouncing  the  same,  did  bid  some  per- 
stm  present  to  bear  witness  that  such  was  bis 
will,  fn*  to  that  effect,  and  such  nuncupative  will 
was  made  at  the  time  of  tbe  last  sickness  and  at 
the  dwelling  house  of  tbe  deceased,  or  where  fae 
had  been  residing  tor  tbe  space  of  ten  days  or 
man,  except  wbwe  such  person  was  taken  sick 


from  home  and  died  before  his  return.  Noth- 
ing herein  contained  shall  prevent  any  marinei 
at  sea  or  soldier  in  the  military  service  from  dis- 
posing of  bis  wages  or  otfaer  pwsonal  property 
by  nuncupative  wilL" 

Section  1831  provides  that: 

"No  proof  shall  be  received  of  any  nuncupa- 
tive will  unless  it  be  offered  within  six  montha 
after  speaking  the  testamentary  words,  nor  un- 
less the  words,  or  the  substance  thereof,  be  first 
committed  to  writing,  and  a  fetation  issued  to 
the  widow  or  next  of  kin  of  the  deceased,  that 
they  may  contest  the  will  if  they  think  proper." 

[1]  If  tbe  will  In  this  case  is  held  to  be  a 
nuncupative  will.  It  was  not  offered  for  pro- 
bate within  the  six  months,  for  It  was  made 
in  February,  1904;  and  was  not  oflFered  for 
probate  until  June,  1917.  If  it  was  offered 
as  a  written  will,  it  was  not  executed  In  the 
manner  required  by  section  1320,  Bern.  Code, 
siu)ra.  In  ^tber  event  the  will  was  In- 
vaUd. 

[2]  It  Is  argued  by  the. appellant  that,  Inas- 
much as  our  statute  makes  no  provision  for 
holographic  wills,  the  conunon  law  prevails 
in  this  state,  and  therefore  the  will,  being  a 
hol(%raphic  will,  is  valid  and  subject  to  pro- 
bate. If  It  may  be  conceded  that  capacity  to 
make  a  holographic  wUl  existed  at  common 
law  and  that  the  common  law  prevails  In  this 
state  when  not  modified  by  statute.  It  is  clear 
that  tbe  common  law  has  been  modified  by 
statute  In  his  state,  because  no  provision  was 
made  for  such  wills.  As  stated  above,  the 
Legislature  has  defined  wills  and  how  they 
shall  be  executed  and  by  whom,  and  no  pro- 
vision is  made  for  holographic  wills.  In  the 
case  of  Strand  v.  Stewart,  51  Wash.  68S,  99 
Pac.  1027,  we  said: 

"The  right  to  make  a  testamentary  disposi- 
tion of  property  is  neither  a  natural  nor  a  con- 
stitutional right.  Such  right  is  derived  from 
and  rests  in  positive  law.  A  will  is  said  to  be 
ambulatory  until  the  death  of  the  testator,  and 
until  that  event  occurs  the  testamentary  disposi- 
tion is  subject  to  the  will  of  the  testator,  and 
likewise  to  the  will  of  the  state  as  expressed  in 
its  public  laws.  The  will  speaks  as  of  tbe  date 
of  the  testator's  death,  and  must  conform  to  the 
laws  in  force  at  that  time.  These  rules  are  ele* 
mentary  and  need  no  citation  of  authority  in 
their  support  While  the  Legislature  may  not 
interfere  with  or  divest  estates  which  have  al- 
ready become  vested  through  the  death  of  the 
testator,  its  power  over  wills,  the  manner  of 
their  execution,  and  the  mode  of  carrying  out 
their  provisions,  is  absolute  and  supreme  until 
death  occurs." 

It  follows  therefore  that,  because  tbe  Leg- 
islature of  this  state  has  enacted  laws  pro- 
viding for  the  kind  of  wills  which  may  be 
executed  and  the  manner  of  their  execution, 
those  forms  of  wills  not  provided  for  are 
not  recognized.  Appellant  cites  and  relies 
upon  the  case  of  Eaton  v.  Brown,  193  U.  S. 
411,  24  Sup.  Ct  487,  48  L.  Ed.  730.  In  that 
case  a  will  similar  to  the  one  here  was  un- 
der consideration  by  the  Supreme  Court  of 
the  United  States;  but  the  only  question 
raised  or  decided  In  that  case  was  the  prop- 
er O}nstructlon  of  the  will,  not  Its  validity, 
while  In  this  case  tbe  validity  of  the  wlU  It- 
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self  Is  before  m,  and  not  the  constTuctlon  of 
the  will.  Of  contse,  In  tbose  Jorlsdictlona 
where  holographic  wills  are  valid,  a  will  of 
the  character  of  the  one  now  under  consider- 
ation would  no  douM  be  a  valid  will  if  it  com- 
plied with  the  statutes ;  but,  as  we  have  de- 
termined above,  there  is  no  provision  in  our 
statute  which  permits  such  a  will  to  be  pro- 
bated. In  the  case  of  Brown  v.  State,  b7 
Wash.  44,  151  Pac.  81,  Ann.  Oas.  1917B,  604, 
we  held  that  verbal  instrnctlona  for  a  will 
or  words  spoken  at  the  time  of  signing  a 
writing  Intenued  as  a  written  will  cannot  be 
proved  as  a  nuncupative  will,  upon  Its  ap- 
pearing that  the  written  will  was  not  prop- 
erly executed. 

We  are  satisfied,  therefore,  that  the  trial 
court  properly  denied  the  probate  of  this 
proposed  will:  First,  because  it  was  not 
properly  executed  as  a  written  will ;  second, 
because  It  was  not  offered  in  time  as  a  nun- 
cupative will;  and,  third,'  because  a  holo- 
graphic will  is  not  recognised  as  a  valid  will 
In  this  state. 

The  Judgment  a^iealed  from  Is  therefore 
affirmed. 

BLUS,  a  J.,  and  HOLGOMB,  OHAD- 
WIGK,  and  MAIN,  J  J.,  concur. 


MILLS  T.  TITLD  OUABANTT  &  fiUBBTY 
GO.   (Na  14S22.) 
(Supreme  Court  of  Waahinffton.   April  16, 

1.  PnnrozPAL  and  Subett  <s»162(2)— Subbtt 
Companies— A-DTHOBirr  or  Aobnts— Ques- 
tion FOB  CotJBT. 

Where  plaintiff  brings  action  against  the 
surety  company  for  repudiating  an  unauthor- 
ized bond,  claiming  bona  Is  valid  because  sign- 
ed by  agents  of  company  with  apparent  au- 
thority, it  is  a  question  of  law  for  court  to  de- 
cide whether  agent  and  attorney  In  fact  signing 
bond  had  apparent  authorllT  so  to  do. 

2.  Pbincipal  ANn  Subbtt  «s9l61  —  Subett 
CoMPANiEB— AuTHOBrrr  or  Agents— Bvi- 

DBROE. 

In  an  action  against  surety  company  for 
repudiating   unauthorised   bond,   claimed  by 

Slaintiff  to  be  valid  because  agents  signing  bond 
ad  apparent  authority,  evidence  hdd  to  sus- 
tain dedsiou  of  lower  court  that  as  a  matter 
of  law  bond  was  executed  without  apparent 
authority. 

3.  Pkinoipal  ANn  Subbtt  9=>55  —  Subbtt 

COHFANJEB—AOERTB. 

Where  plaintiff  sues  surety  company  for 
repudiation  of  unauthorized  bond  and  claims 
bond  is  valid  because  agent  and  attorney  in 
fact  signing  it  had  apparent  authority  so  to  do, 
such  authority  must  be  shown  by  facts  render- 
ing it  apparent  to  plaintiff,  and  not  by  other 
facts  rendering  it  apparent  to  some  one  else. 

4.  Appeal  and  Ebbob  •»848(4)  —  X^vnw 
Unnecbssart. 

Where  on  action  is  brought  against  a  surety 
company  and  the  clerk  of  court  and  sheriff  for 
damages  for  repudiating  a  stay  of  execution 
bond,  sustaining  demurrers  of  clerk  and  sheriff 
will  not  be  reviewed  on  appeal,  afttt  lower 
court* a  decision  tiiat  bond  was  invalid  has  beaa 
sustained. 

.  Ellis,  C.  J.,  and  Main,  J.,  dissenting. 


Department  1.  Appeal  from  Superior 
Court,  Asotin  County;  Chester  F.  Miller, 
Judge. 

Action  by  E.  F.  Mills,  against  the  Title 
Guaranty  &  Surety  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Fred  E.  Butler,  of  Lewiston,  Idaho,  and  E. 
J.  Doyle,  of  Clarkston,  for  appellant  F.  W. 
Dewart,  of  Spi^ane,  John  C.  Applewhite^  of 
Asotin,  and  Will  H.  Fonts,  of  Dayton,  for 
respondent 

PABKEB,  J.  The  plaintiff  Mills  seeks 
recovery  of  damages  for  injuries  wbidi  be 
claims  resulted  to  him  from  the  repudiation 
by  the  defendant  surety  company  of  liability 
upon  a  bond  purported  to  have  been  executed 
by  its  agent  G.  W,  Fuller  and  Us  attorney  In 
fact  B.  E.  Halsey.  residing  at  OlarksttHi  In 
Asotin  county,  on  May  24,  1911.  The  bond 
purported  to  be  one  to  secure  a  stay  of  pro- 
ceedings upon  appeal  from  a  Judgment  ren- 
dered against  the  plaintiff,  Mills,  In  the  st^ 
perlor  court  for  Asotin  county,  and  It  is 
claimed  by  him  to  have  failed  to  effect  a 
stay  of  execution  because  of  the  surety  com- 
pany's wrongful  repudiation  of  liability 
thereon.  Trial  in  the  superior  court  for 
Asotin  county  with  a  Jury  resulted  in  Judg- 
ment rendered  in  favor  of  the  surety  com- 
pany upon  a  verdict  returned  In  its  favor  by 
direction  of  the  court  at  the  close  of  th6 
plaintlfTs  evidence.  From  this  disposition 
of  the  cause  the  plaintiff.  Mills,  has  appeal- 
ed to  this  court 

On  December  12,  1910,  there  was  rendered 
In  the  superior  court  for  Asotin  county  a 
money  jndgment  In  favor  of  C.  H.  Baldwin 
and  against  E.  F.  Mills,  this  appellant  On 
April  25.  1911,  Baldwin  caused  an  exeentlon 
to  be  Issued  upon  that  Judgment  looking  to 
the  sale  of  the  property  of  Mills  in  satisfac- 
tion thereof.  The  sheriff  of  Asotin  county, 
acting  under  the  execution,  levied  upon  cer- 
tain lands  situated  In  that  county  belonging 
to  Mills,  and  gave  due  notice  of  the  sale 
thereof  to  be  hdd  on  May  27,  1911.  In  the 
meantime  Mills  had  appealed  from  that 
Judgment  to  this  court,  but  had  not  filed  in 
the  case  any  bond  to  stay  proceedings  ther» 
on.  On  May  24,  1911,  three  days  prior  to  the 
time  set  for  the  sale  of  the  land  of  Mills,  he 
applied  to  G.  W.  Fuller,  the  local  agent  of 
the  surety  company  residing  at  CSarkatmi, 
for  a  bond  to  stay  proceedings  under  the 
execution.  On  that  day  a  bond  was  signed 
by  O.  W.  Fuller  as  agent  and  E.  E.  Hala^ 
as  attorney  In  fact  for  the  surety  company, 
purporting  upon  its  face  to  be  a  bond  to  se- 
cure stay  of  proceedings  upon  the  Judgment 
rendered  against  Hills.  Upon  tbe  day  fol- 
lowing he  filed  the  bond  with  iSie  clerk  of 
the  niperlor  court  for  AsoUn  county.  No 
demand  was  ever  made  by  Hills  or  any  one 
for  him  that  the  clerk  "Issne  to  the  sheriff 
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a  certificate  tbat  procee^Qgs  haTe  been  stay- 
ed," as  provided  bj  section  1727,  Rem.  Oode, 
for  the  recall  of  an  execution  upon  the  gtv- 
ing  of  a  stay  bond  followlug  an  appeal.  So 
the  sfaerUr,  having  no  official  notice  ot  any 
stay  of  proceedings,  proceeded  to  and  did 
sen  the  land  of  Mills  under  the  ^ecntlon  on 
April  27,  1911,  In  pursuance  of  the  notice 
theretofore  given  by  him,  and  filed  his  re- 
turn nccordlngly  on  that  day.  Mills  did  not, 
within  the  ten  days  prescribed  by  section 
591,  Rem.  Code,  nor  at  any  other  time,  file 
any  objections  to  the  confirmation  by  the 
court  of  the  sale  so  made,  nor  does  the  rec- 
ord before  us  Indicate  that  the  sale  ever  was 
confirmed  by  the  court,  but  It  at  least  Infer- 
entlally  suggests  to  the  contrary.  On  De- 
cember 20,  J911,  this  court  reversed  the  Judg- 
ment rendered  against  Mills  In  favor  of 
Baldwin,  and  remanded  the  case  to  the  su- 
perior court  for  Asotin  county  for  a  new 
trial.  66  Wash.  802,  119  Pac.  816.  On 
March  8,  1912,  Mills  redeemed  his  land  from 
'the  execution  sale,  paying  to  the  sheriff 
therefor  the  sum  of  $1,726,  which  he  claims 
as  the  measure  of  damages  be  Is  entitled  to 
recover  In  this  action.  On  November  18, 
1912,  the  superior  court  for  Asotin  county, 
as  provided  by  section  1742,  Rem.  Code,  enter- 
ed a  jndgmrat  and  order  of  restitution  tn 
favor  of  Mills  and  against  Baldwin,  and  di- 
rected execution  to  be  issued  thereon  against 
Baldwin  for  the  amount  collected  and  realiz- 
ed by  Baldwin  from  the  execution  sale  of 
the  land  of  Mills.  Execution  was  according- 
ly issued  upon  that  Judgment  and  order  and 
returned  by  the  sheriff,  who  certified  that 
he  was  unable  to  find  any  proper^  belong- 
ing to  Baldwin  subject  to  execution. 

[1,2]  The  only  claim  of  error  we  find  It 
necessary  to  here  notice  is  that  the  trial 
court  erred  In  directing  a  verdict  in  fiivor  of 
the  surety  company.  One  of  the  grounds 
on  which  this  disposition  of  the  cause  was 
rested  by  the  trial  court  was,  In  substance, 
that  it  must  be  decided  as  a  matter  of  law 
that  the  paper  signed  by  Fuller  and  Halsey 
as  agent  and  attorney  in  tact  for  the  surety 
company,  purporting  to  be  a  stay  bond,  was 
signed  without  actual  or  apparent  authority 
on  their  part,  and  did  not  become  a  binding 
<Aligation  of  the  surety  company  so  as  to 
effect  a  stay  of  execution,  and  that  there- 
fore the  repudiation  of  liability  thereon  by 
the  surety  company  was  In  no  sense  a  legal 
wrong  rendering  it  liable  in  damages  to 
MilU. 

It  Is  tbua  rendered  necessary  to  review  ad- 
ditional facts  touching  the  question  of  the 
authority  of  Fuller  and  Halsey  to  execute 
such  a  bond,  which  facts  may  be  summariz- 
ed as  follows:  We  have  already  seen  that 
the  trial  court  directed  verdict  to  be  ren- 
dered In  favor  of  the  surety  company  at  the 
close  of  the  evidence  introduced  In  behalf 
of  Mills,  the  plaintiff.  We  note  in  this  con- 


nection that  all  of  the  evidence  Introduced 
up(m  the  tilal  was  In  behalf  of  Mills,  other 
than  two  or  three  papers  erroneously  admit- 
ted in  connection  with  the  cross-examina- 
tion of  Mills*  witnesses,  as  claimed  by  coun- 
sel for  Mllla  niese  for  present  purposes  we 
Ignore.  Fuller,  the  surety  company's  local 
agent  at  Clarkston,  testified,  relativd  to 
Mills'  applying  for  the  bond  and  its  execu- 
tion on  May  24, 1011,  In  part  as  follows: 

"Mr.  Mills  came  into  the  oEBce  and  wanted  to 
know  if  I  was  handling  surety  bonds.  I  told 
him  I  was.  He  told  me  the  kind  of  bond  that 
he  wanted.  I  told  Mr.  Mills  that  I  didn't  have 
the  authority  to  write  that  class  of  a  bond,  but 
that  I  would  have  to  take  an  application  and 
i::  would  have  to  go  to  Seattle  to  be  approved. 
He  then  stated,  he  said,  'Well,  I  have  got  to 
have  this  within  a  day  or  two.'  I  don't  exactly 
remember  the  exact  time  he  had  to  have  it  In, 
but  it  would  not  give  time  for  it  to  go  to  Seattle 
and  back  and  wanted  me  to  look  up  my  instruc- 
tions and  see  if  I  couldn't  write  it  So  then 
afterwards  why  then  I  finally  made  up  my  mind 
that  I  would  try  to  furnish  him  the  bond,  and 
then  Mr.  Mills  went  back  over  to  Lewiston,  I 
presume  to  yoar  ofiice,  and  got  a  bond,  and  it 
was  drawn  up.  I  didn't  draw  up  the  bond. 

*  •  *  Mr.  Mills  brought  it  over  with  the 
copy.  •  •  •  And  then  I  took  it  up  with  Mr. 
Halsey  and  asked  Mr.  Halsey  to  sign  it  as 
attorney  in  fact,  and  we  signed  the  instrument, 
and  then  I  went  back  to  the  office  and  gave 
Mr.  Mills  the  original  and  forwarded  tbe  copy 
to  the  office  tn  Seattle.  At  Mr.  MIUs'  request 
I  sent  a  letter  along  at  the  time,  at  Mr.  Mills' 
request,  asking  that  I  request  the  company  to 
telegraph  back  to  me  immediately  if  the  bond 
was  accepted." 

Mills  tesUfled  as  follows: 

"Q.  Yon  may  go  ahead  and  state,  Mr.  Mills, 
what  was  said  by  you  and  Mr.  Fuller  at  tbe 
time  you  made  application  for  this  bond  and 
what  you  did  in  order  to  secure  the  bmid.  A. 
We  had  partly  two  nnderstandingB.  When  I 
first  went  over  there  as  to  the  bond  be  didn't 
seem  to  think  he  could  get  it  under  a  few  days— 

*  *  *  Ton  want  to  know  how  X  finally  got 
tbe  bond?  Q.  Xes.  A.  I  don't  remember  say- 
ing anything  at  all  about  writiiw  to  the  com- 
pany. •  •  •  I  asked  Mr.  Fuller  for  a  bond, 
and  asked  him  if  he  could  give  a  bond.  Well, 
he  could:  he  could  give  a  bond  in  a  few  days. 
I  said:  'In  a  few  days  won't  do.  I  want  it  to 
go  into  effect  right  now,  because  my  land  is  up 
to  be  sold.'  Well,  he  didn't  know ;  he  said  he 
would  look  and  see,  and  got  down  some  books 
and  looked  through  them,  and  he  finally  con- 
cluded if  I  could  ^ve  him  a  surety  bond.  *  *  * 
He  said  if  I  could  give  him  a  good  man  on  my 
bond  he  could  do  it.  So  I  said  I  could  give  Mr. 
Barclay,  and  I  went  back  to  Lewiaton,  and  in 
a  short  time  I  came  back  with  Mr.  Barclay  and 
also  with  the  bond,  and  he  issued  ^e  bond. 

*  *  •  He  said  the  bond  was  good  as  long  as 
he  got  it  with  Mr.  Barclay's  name  to  this  oth- 
er security.  *  *  *  I  didn't  ask  bim  to  write 
to  Seattle  whether  th^  would  accept  it" 

This  Is  the  substance  of  the  whole  of  Mills' 
testimony  given  upon  his  direct  examination. 
His  cross-examination  does  not  show  any- 
thing further  as  to  the  apparent  authority 
of  Fuller  and  Halsey  to  execute  the  bond. 
Mark  A.  Reese,  tbe  assistant  resident  man- 
aging agent  of  the  surety  company  for  this 
state,  at  that  time  testified  that  the  Clark- 
ston agency  of  the  company  was  daswd  as  a 
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local  Rgmcy,  and  Fuller  and  Balsey  as  local 
agents  who  were  famished  supplies,  consist- 
ing of  "envelope,  stationery,  application 
forms,  and  such  bond  forms  as  they  were  au- 
thorlzed  to  write,"  also  a  ratebook  and  tin 
sign  and  a  corporate  seal,  and  that  such 
agents  had  no  power  to  execute  a  bond  of 
this  nature,  though  he  admitted  that  they 
had  power  to  execute  Judicial  fidelity  bonds 
to  secure  the  faithful  performance  of  the 
duties  of  receivers,  trustees,  administrators, 
guardians,  etc.  It  Is  not  claimed  that  Fuller 
and  Halsey  were  furnished  by  the  surety 
company  with  any  forms  of  bond  to  secure 
stay  of  execution  upon  appeal,  nor  that  there 
was  any  thought,  either  by  Fuller,  Halsey.  or 
Mills,  of  executing  this  bond  upon  any  such 
form.  It  is  conclusively  shown  that  this 
bwid  was  prepared  wholly  in  typewriting  in 
the  of&oe  of  Mr.  Butler,  attorney  for  Mills, 
neither  Fuller  nor  Halsey  having  anything 
whatever  to  do  with  Its  preparation,  and 
that  it  was  then  presented  to  thm  for  execu- 
tion. The  sign  furnished  to  Fuller  and  Hal- 
sey  by  the  surety  company  and  displayed  In 
the  window  of  Fuller's  office  had  upon  It  in 
large  letters  these  words  and  none  other: 

We  Issue  Surety  Bonds 
Fidelity  Contract 
Jndiciiil  Official 
The  Title  Guaranty  &  Surety 

Company 
Home  Office,  Scrauton,  Penna. 
Capital  and  Surplus,  Over  $1,000,000 

Immediately  upon  being  advised  by  Fuller 
that  the  bond  had  been  executed,  and  upon 
the  receipt  of  a  copy  thereof,  the  resident 
state  manager  of  the  surety  company  at  Seat- 
tle notified  both  the  clerk  of  the  court  and 
Halsey  by  telegraph  that  the  bond  was  ex< 
ecuted  without  authority  so  to  do  on  the 
part  of  Fuller  and  Halsey,  and  that  the  sure- 
ty company  denied  all  liability  thereon.  This 
occurred  not  later  than  May  26th,  the  day 
before  the  execution  sale  took  place.  Soon 
thereafter  the  clerk  surrendered  the  bond  to 
the  surety  company.  This  was  done  evident- 
ly, upon  the  assumption  that  the  bond  was 
void  by  reason  of  havlnff  been  executed  with- 
out authority. 

It  is  plain  from  the  evidence  that,  what- 
ever authority  Fuller  and  Halsey  possessed, 
apart  from  their  alleged  apparent  authority, 
was  evidenced  by  a  written  power  of  attor- 
ney. Wte  Ignore  the  supposed  copy  of  such 
power  of  attorney  Introduced  In  evidence 
which  counsel  for  Mills  Insist  was  erroneous- 
ly admitted.  However,  since  counsel  for 
Mills  are  relying  only  upon  tbe  apparent  au- 
thority rather  than  the  express  authority  of 
Fuller  and  Halsey,  we  need  not  here  con- 
cern ourselves  with  the  question  of  their 
power  as  actually  deflned  In  their  written 
power  of  attorney.  Besides,  if  Mills  were 
relying  upon  a  power  so  evidenced,  the  bur- 
den would  be  upon  him  to  show  it,  or  at  least 
to  place  the  suret;  compaDy  in  audi  positicn, 


by  demand  or  otherwise,  that  It  would  be 
compelled  to  furnish  him  the  Informatlcm  en- 
abling him  to  show  it.  The  rule  of  law  in- 
voked by  counsel  for  Mtlla  Is  that  stated  in 
their  quotation  from  tbe  text  of  2  G.  J.  673, 
as  follows: 

"The  true  limit  of  the  agent's  authority  to 
bind  the  principal  as  between  the  principal  and 
third  persons  is  the  apparent  authority  with 
which  the  agent  is  invested,  and  when  a  third 
person  has  ascertained  the  apparent  authority 
with  which  tbe  principal  has  clothed  the  agent,, 
he  is  under  no  further  oblieatlon,  in  tbe  absence 
of  circumstances  putting  him  on  inquiry,  to  in- 
quire into  the  agenfs  actual  authority,  as  the 
presumption  is  that  one  known  to  be  an  agent 
is  acting  within  the  scope  of  bis  authority. 
The  fact  that  the  agent's  apparent  authority  » 
different  from  the  actual  authority  conferred 
does  not  relieve  tbe  principal  of  responsibility." 

[S]  We  are  quite  unable  to  see  that  this 
rule  can  avail  Mills,  In  the  light  of  tbefact» 
above  noticed  appearing  from  evidence  in- 
troduced In  his  behalf.  The  apparent  author- 
ity of  Fuller  and  Halsey,  so  far  as  our  pres- 
ent inquiry  Is  concerned,  would  se^  as  a 
matter  of  course  to  be  only  such  as  would 
be  shown  by  facts  which  rendered  their  au- 
thority apparent  to  Mills,  and  not  other  facts, 
which  might  render  their  authority  apparent 
to  some  one  else.  But.  even  taking  all  of 
the  facts  here  shown  touching  their  appar- 
ent authority,  the  contentions  made  in  be- 
half of  Mills  would  have  but  little,  if  any. 
support  in  addition  to  that  which  they  would 
have  by  confining  our  attention  only  to  facta 
Imown  to  him.  The  only  facts  which  could 
possibly  lead  Mills  to  believe  that  Fuller  and 
Halsey  had  authority  to  execute  this  bond 
were:  (1)  Mills'  knowledge  In  a  general  way, 
evidently  tbe  result  of  hearsay  only,  that 
Fuller  was  the  local  agent  of  the  surety 
company ;  he  apparently  had  no  knowledge, 
even  as  the  result  of  hearsay,  that  Halsey 
had  anything  to  do  with  the  surety  com- 
pany. ^)  Mills  being  told  by  Fuller  that  he 
could  furnish  such  a  bond,  but  at  first  that 
it  would  take  a  few  days  to  procure  It,  man- 
ifestly conveying  to  tbe  mind  of  Mills  that 
It  could  not  be  executed  there.  (3)  Mills'  see- 
ing Fuller  look  at  "his  books,"  which 
"books,"  however.  Mills  did  not  see  so  as  to 
learn  of  their  contents  or  nature,  merely  as- 
suming that  they  were  books  containing  in- 
structions. (4)  Mills'  seeing  the  sign  above 
quoted  from,  displayed  in  the  office  of  Ful- 
ler, but  which  sign  did  not  evidence  any 
anthorlty  on  the  part  of  any  particular  per- 
son or  persons  to  execute  this  or  any  other 
kind  of  a  bond  for  the  surety  company.  (Si 
The  impression  of  a  seal  of  the  surety  com- 
I>any  upon  the  bond  at  the  time  of  its  sign- 
ing by  Fuller  and  Halsey.  The  force  of 
these  facts  as  suggesting  apparent  authority 
on  the  part  of  Fuller  and  Halsey  was  bound 
to  be  viewed  by  Mills  in  tbe  light  of  the  fol- 
lowing fftcts,  of  which  he  was  manifestly 
bound  to  take  notice:   (IJ  The  necetsH?  of 


Digitized  by 


Wash.) 


UNION  SAYINOB  *  TBUST  CO.  T.  MANNET 


251 


a  written  power  of  attorner  possessed  by 
Poller  and  Halsey,  and  evidencing  tbelr  au- 
thority to  execute  such  a  bond;  aside  from 
what  might  be  termed  "common  linowledge" 
that  agents  of  insurance  and  surety  companies 
are  given  their  authority  by  written  appoint- 
ment, tbe  very  manner  in  wliich  this  bond 
was  signed  would  bring  home  to  Mills  the 
fact  that  wbatever  power  E^ller  and  Halsey 
possessed  must  have  been  granted  them  by  a 
written  power  of  attorney;  (2)  the  fact  that 
Mills  made  no  inquiry  as  to  the  written  evi- 
dence of  authority  of  either  iuller  or  Hal- 
sey; (3)  the  fact  that  neither  Fuller  nor 
Halsey  had  any  bond  forma  for  the  execution 
of  bonds  of  this  nature;  and  (4)  tbe  fact 
that  the  bond  which  was  executed  was  pre- 
pared by  Mills'  own  attorney  wholly  in  type- 
writing, and  without  either  Fuller  or  Halsey 
having  any  part  in  its  preparation. 

We  are  of  the  (pinion  that  the  learned 
trial  Judge  correctly  decided,  as  a  matter  of 
law,  that  the  bond  purporting  to  be  executed 
by  Fuller  and  Halsey  for  the  surety  company 
was  executed  without  either  actual  or  appar- 
ent aathority  on  their  part,  and  that  there- 
fore tt  did  not  liecome  a  binding  obligation 
upon  the  surety  company.  This  being  our 
conclusion,  it  of  course  follows  that  tbe  sure- 
ty company  could  not  be  held  liable  in  dam- 
ages for  Its  denial  or  repudiation  of  liability 
u[>on  the  bond.  Some  other  contentions  are 
made  In  behalf  of  both  Mllla  and  the  surety 
company,  but  in  view  of  our  conclusion  up- 
on the  qnestion  of  tbe  authority  of  Fuller 
and  Halsey  to  execute  the  bond,  we  need  not 
notice  them. 

[♦]  The  clerk  of  the  superior  court  and  al- 
so the  sheriff  were  made  defendants  In  the 
beginning  of  tliis  action,  but  as  to  them  a 
demurrer  to  the  complaint  was  sustained, 
and  the  action  dismissed  by  the  trial  court. 
This  Is  claimed  to  have  been  erroneous  on 
the  part  of  the  trial  court;  but,  in  view  of 
onr  conclusion  upon  the  question  of  the  lia- 
bility of  the  surety  company,  It  is  manifest 
that  neither  the  clerk  nor  the  sheriff  could 
be  held  Ilabla  It  Is  therefore  unnecessary 
to  further  notice  this  claim  of  error. 

The  judgment  is  affirmed. 

FULLERTON  and  WEBSTBB,  J  J.,  con- 
enr. 

MAIM,  J.  (dissoitlng).  It  seems  to  me  that 
under  the  facts  of  this  case  the  qnestion 
wh^er  the  representatives  of  the  local  agea- 
ej  bad  aiq>areiit  authority  to  write  the  bond 
Is  one  ctf  fact  and  not  of  law,  and  that  Qie 
trial  oonrt  erred  In'  treating  the  qnestion  as 
one  of  law. 

For  this  reason  I  am  constrained  to  dls- 
■oit  from  tbe  majority  ojdnlflSL 

EliLIS,  O.  J.,  concurs  In  tbe  view  ^press- 
ed  by  Judge  MAIN. 


UNION  SAVINGS  &  TRUST  CO.  OF  SBAT- 
TliB  v.  MANNEX  et  m.    (No.  14272.) 

(Sapreme  Court  of  Washington.    April  22, 
1918.) 

1.  Husband  and  Wife  <^264~-Oouhunitt 
Pbopehtt— Evidence, 

In  an  action  by  plaintiff,  a  judgment  credi- 
tor of  defendants  as  a  marital  community,  to 
set  aside  a  deed  given  by  defendant  hnaband  tu 
defendant  wife  at  a  time  when  plaintiff  was  as 
existing  creditor  of  the  community,  and  subject 
the  property  to  the  lien  of  the  judgment,  evi- 
dence hild  insufficient  to  show  that  tbe  property 
involved  was  the  separate  property  of  the  wife; 
it  tending  to  establ^h  notbmg  more  than  an  un- 
executed intention  of  the  husband  to  give  the 
land  to  his  wife,  making  tbe  belated  deed  futile. 

2.  Httsband  and  Wife  ^=9262(2)  —  Separate 
Pbopbbtt  of  Wife — Bubden  of  Pboof. 

Since  the  property  was  not  acquired  by  de- 
fendant wife  through  devise  or  descent,  but  dur- 
ing coverture,  it  was  incumbent  upon  her  to 
show  that  ahe  acquired  it  by  gift  in  view  of 
Bem.  Code  1915,  }  5917,  providing  that  proper- 
ty acquired  by  either  spouse  during  tbe  cover- 
ture otherwise  than  by  gift,  beqnest,  devise,  or 
descent  is  presumptivdy  community  property. 

3.  Husband  and  Win  4K326d— Oonvktaitce 
TO  Wm— Taudot  as  to  BnsnNo  Gbbdz- 

TOB. 

A  deed  to  property  acquired  during  cover- 
ture from  defendant  husband  to  defendant  wife, 
made  at  a  time  when  plaintiff  was  an  existing 
creditor  of  tlie  community,  was  void  unless  it 
can  be  sustained  as  a  ratification  by  the  husband 
of  a  prior  parol  gift  of  his  community  interest, 
in  view  of  R«n.  Code  191S,  i  8766,  providhig 
that  one  aponse  may  give,  grant,  sell,  or  convey 
directly  to  the  other,  subject  to  any  existing 
equity  in  favor  of  creditors  of  the  grantor,  his  or 
her  community  rigbt  In  all  of  their  community 
realty. 

4.  Husband  and  Wife  ^»248— ComtuNrrr 

PBOPEBTY— ChIANQING  STATUS. 

Since  tbe  status  of  the  proper^  as  commu- 
nity or  separate  property  of  defendant  wife  be- 
came fixed  at  the  time  of  purchase,  such  status, 
■inleas  divested  by  deed,  due  process  of  law,  or 
the  working  of  an  estoppel,  remained. 

5.  Husband  and  Wrra  «=>269  —  CojncuNrrT 
Propebtt— Conveyance  to  Wife. 

If  tbe  attempted  gift  by  defendant  husband 
to  defendant  wife  of  interest  in  community  was 
void,  an  attempted  ratification  by  deed  would 
also  be  void,  as  to  plaintiif,  an  existing  credi- 
tor of  tbe  commnuity  at  the  time  tbe  deed  was 
made. 

6.  Frauds,  Statute  of  «=s>5fl(7)— ComniNiTT 
Beai.  Estate— Pabol  Giftv-Validitt. 

An  oral  gift  of  community  real  estate  from 
one  spouse  to  another  is  void  in  view  of  Rem. 
Code  1915, 1  8745,  providing  that  all  conveyanc- 
es of  real  estete  or  any  interest  therein  shaU  be 
by  deed. 

7.  Husband  and  Wife  «=»49H(8>-GiFr  Ik- 
tkb  Vivos— Sufficibnot  of  Evidence. 

In  an  action  by  plaintiff,  a  judgment  credi- 
tor of  defendants  as  a  marital  conununity,  to  set 
aside  a  deed  given  by  defendant  husband  to  de- 
fendant wife  at  a  time  when  plaintiff  was  an 
existing  creditor  of  the  community,  and  subject 
the  property  to  the  lien  of  the  judgment,  evi- 
dence held  insufficient  to  show  that  the  money 
with  wbich  the  property  Involved  was  purchased 
was  given  to  the  wife  by  her  hnaband. 

8.  Husband  and  Wm  €=»262(1)— Xciue  nr 
Naub  of  Wm— Fbesuhption. 

That  tbe  husband  permitted  title  to  be  taken 
from  third  persons  in  the  wife's  name  presump- 
tively vested  title  in  community. 
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Department  1.  Appeal  from  Superior 
Court,  King  CJounty;  John  S.  Jurey,  Judge. 

Action  by  the  UnlMi  Savings  &  Trust  Com- 
pany of  Seattle  against  Walter  Manney  and 
wife.  Judgment  for  defendants,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
direction. 

McOlure  &  McClure  and  Walter  S.  Osbora. 
all  of  Seattle,  for  appellant  J.  B.  Murpby 
and  H.  D.  Peck,  both  of  Seattle  for  respond- 
aits, 

EIiUS,  O.  J.  In  this  action  plaintiff,  a 
judgment  creditor  of  defendants  as  a  mari- 
tal commuDll?,  seeks  to  set  aside  a  deed 
from  defendant  husband  to  defendant  wife 
oonvcylDg  block  l  and  lots  4  to  9,  both  in- 
clnsiver  in  block  2  of  Manney'a  addition  to 
the  city  of  Seattle,  and  to  subject  that  prop- 
erty  to  the  Hen  of  the  judgment 

The  facts  are  these:  Defendants  were 
married  in  1883.  They  came  to  Seattle  some 
27  years  ago,  at  which  time,  the  wife  testi- 
fied, "We  had  just  barely  enough  money  to 
bring  us  here."  In  the  fall  of  1904  the  part- 
nership of  W.  F.  Manney  &  Co.  was  formed, 
consisting  of  defendant  Walter  Manney  and 
big  two  sons,  W.  F.  Manney  and  Henry 
Manney.  The  firm  was  engaged  In  the  busi- 
ness of  street  and  highway  contracting  until 
the  fall  of  1914,  when  it  became  Insolvent 
through  heavy  losses  on  three  contracts. 
Frequent  loans  were  secured  from  the  plain- 
tiff bank,  and  it  appears  that  from  Febru- 
ary 20,  1907,  up  to  the  commencement  of 
this  action  the  firm  was  only  twice  free  from 
debt  to  plaintiff— once  from  September  10th 
to  October  9th  in  1908,  and  again  from  Au- 
gust 5th  to  August  7th  In  1912.  Though  the 
fact  is  disputed,  we  think  the  evidence  fair- 
ly establishes  that  at  the  time  of  the  failure 
defendant  Walter  Manney  had  overdrawn 
his  account  with  the  partnership  to  the  ex- 
tent of  at  least  $7,000. 

On  June  28,  1915,  plaintiff  recovered  a 
judgment  for  ¥4,770,  and  attorney's  fees, 
against  Walter,  W.  F.,  and  Henry  Manney, 
and  against  the  three  communltleB  compos- 
ed of  these  men  and  their  wives.  This  judg- 
ment was  based  upon  three  notes  of  the  part- 
ners for  loans  from  plaintiff  for  ¥1,SOO,  $1,- 
200,  and  $2,000,  respectively,  and  respective- 
ly dated  August  17,  1914,  August  24,  1914, 
and  October  5,  1914.  Upon  this  judgment 
an  execution  was  Issued  and  returned  un- 
satisfied.  On  April  13,  1916,  while  the  ac- 
tl(Hi  on  the  notes  was  pending,  Walter  Man- 
ney executed  to  his  wife  a  deed  of  the  prop- 
erty here  Involved  on  an  expressed  consider- 
ation of  love  and  affection,  with  a  recital 
that  the  deed  was  given  "In  confirmation  uf 
my  act  of  giving  to  my  said  wife  all  my 
community  Interest,  if  any,  in  the  above- 
described  real  property  at  the  time  said 
land  was  purchased  and  the  instrument  of 
conveyance  taken  In  the  name  of  Amelia 
Manney,"  and  further  reciting  that  it  was 
th^  intention  at  the  time  of  such  purchase 


that  the  land  should  be  and  remain  her  sep- 
arate property,  for  which  purpose  the  deed 
was  taken  in  her  name,  and  payment  was 
made  frcmi  sale  of  property  owned  by  her. 

Defendants*  verslcm  of  the  acquisition  of 
this  property  is  as  follows :  In  the  spring 
of  1901  they  purchased  12  lots  In  Oilman 
Park  addition  to  Seattle  for  a  consideration 
of  $960,  paying  $500  cash  and  giving  a  $460 
purchase-money  mortgage.  It  was  then 
agreed  between  them  that  the  property  was 
to  be  the  wife's  separate  property  as  a  gift 
from  the  husband.  The  initial  $500  was 
raised,  $95  from  the  sale  of  two  cows  which 
the  wife  testified  had  been  given  her  by  the 
husband,  who  added  $66,  and  they  borrowed 
$340  from  W.  F.  Manney,  who  was  to  re- 
ceive half  of  the  profits  In  case  of  sale.  Ti- 
tle was  taken  In  the  wife's  name,  and  both 
defendants  executed  a  mortgage  upon  the 
lots  for  the  balance  of  $460  to  one  Polhemus 
the  seller.  The  husband  was  not  willing  to 
fbuild  a  home  on  these  lots,  and  In  the  fall 
of  1901  and  summer  of  1902  they  were  sold 
for  about  $2,100.  The  money  was  collected, 
put  In  his  own  bank  account,  and  disbursed 
by  defendant  Walter  Manney.  He  paid  the 
mortgage  and  gave  one-half  the  profits  to  W. 
F,  Manney.  The  money  was  mingled  with 
his  other  funds  which  were  checked  against 
Indiscriminately  for  these  and  his  general 
business  purposes.  Both  defendants  testi- 
fied that  when  these  lots  were  sold  it  was 
with  the  understanding  that  other  property 
more  suitable  for  a  home  would  be  purchas- 
ed and  given  to  the  wife  In  her  name  for  her 
"s^arate  support  against  any  loss  he  might 
sustain  in  business."  Accordingly  they  look- 
ed at  lots  3,  4,  6,  6,  and  7  of  Leary  acre 
tracts,  and  on  October  26,  1901,  Walter  Man- 
ney entered  Into  a  contract  with  Ferry- 
I*ary  Land  Company  for  their  purchase. 
This  contract  redted  that  the  vendor  will 
sell  to  W.  Manney  the  tracts  mentioned  for  a 
consideration  of  $800,  of  which  $100  was  to 
be  paid  in  cash,  and  $700,  vrith  interest,  In 
deferred  Installments.  On  this  contract  sev- 
en payments  were  made  as  follows:  Octo- 
ber 26,  1901,  Initial  poyment  $100 ;  January 

29.  1902,  $100;  May  12,  1902,  $120;  August 

30,  1902,  $200;  April  13,  1903,  $180;  No- 
vember 24,  1906,  $100;  April  17,  1907,  $74.50 
— total,  $874.50.  Touching  these  payments 
the  husband  testified  that  the  first  was  made 
from  proceeds  of  sale  of  the  Oilman  Park 
lots,  that  he  did  not  know  where  he  got  the 
money  with  which  he  made  the  second,  third, 
and  fourth  payments,  and  that  he  made  the 
fifth  from  mcmey  paid  to  him  for  a  home- 
stead relinqtUshment  The  last  two  pay- 
ments were  made  by  Mrs.  Manney  with 
checks  tlrawn  on  the  funds  of  W.  F.  Manney 
&  Co.  signed  by  her  husband,  or  W.  F.  Man- 
ney. These  payments  matured  the  contract, 
and  defendant  Amelia  Manney  took  the  coa- 
tract  to  the  land  company,  and  at  her  re- 
quest the  deed  was  made  in  her  name. 
Tract  6  was  later  boM,  and  the  other  tracts 
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were  replatted  as  Manney's  addition,  botb 
of  defendaiits  joining  to  the  dedication  as 
owners,  and  both  Joining  in  the  acknowledg- 
ment. The  husband  ImproTed  the  property 
and  constrncted  a  bouse  on  lot  5,  block  1, 
and  has  paid  all  taxes  assessed  agatost  the 
lots  since  the  purchase.  W.  F.  Mauney 
identified  checks  of  the  partnership  a^re- 
gating  over  $7,000,  which  checks  be  testified 
were  given  for  labw  and  material  which 
went  into  the  constructlcm  of  the  house  and 
for  taxes  and  disbursements  in  connectlMi 
with  the  property.  Mrs.  Manney  estimated 
that  the  house  cost  only  about  $3,000,  but 
whatever  Its  cost  there  is  no  question  that 
it  was  paid  for  by  her  husband  with  commu- 
nity funds  drawn  from  the  partnership  busi- 
ness. He  testified  that  the  money  he  paid 
for  the  lots,  excepting  the  first  $100,  and 
the  money  he  afterwards  expended  for  im- 
provements -  and  taxes,  be  considered  as 
gifts  to  his  wife,  but  It  is  not  pretepded 
that  he  ever  actually  gave  her  any  of  this 
money  in  specie.  Over  plaintiffs  objection 
several  witnesses  were  permitted  to  testify 
that  at  various  times  the  husband  had  stat- 
ed that  the  Gilman  Park  lots,  and  subse- 
quently the  lots  here  Involved,  belonged  to 
his  wife.  W.  T.  Manney,  son  of  the  husband 
and  stepson  of  tbe  wife,  though  he  bad  liv- 
ed with  defendants  till  1908,  testified  tliat 
he  never  heard  of  any  such  arrangement  be- 
tween defendants;  that  be  assumed  tbe 
property  was  community  property,  and  In 
September,  1911,  listed  this  property  as  an 
asset  in  tbe  sum  of  $20,000,  In  a  statement 
to  the  bank. 

In  June,  1908,  defeudants  Joined  in  tbe 
execution  of  a  mortgage  to  one  Slegley  on 
lot  4  of  the  Leary  tracts  for  a  loan  of  $1,- 
i*00.  This  money  was  turned  Into  tbe  firm 
and  credited  to  Walter  Manney's  account. 
When  lot  6  of  the  Leary  tracts  was  sold  to 
one  Joslln  tbe  cash  payment  was  treated  In 
tbe  same  way.  Afterwards  tbe  partnership 
purchased  this  tract  frwn  Joslln  and  took 
up  a  mortgage  which  be  had  given  thereon 
to  Amelia  Manney  as  a  part  of  tbe  purchase 
price.  This  $1,200  was  credited  by  tbe  firm 
to  the  acconiit  of  Walter  Manney.  None  of 
this  money  was  turned  over  to  Amelia  Man- 
ney as  owner  of  the  prt^rty  from  wU(^  It 
was  derived,  nor  was  tbere  any  evidence 
tending  to  trace  this  spedfle  money  Into  tbe 
Iminrovements  on  tbe  pn^mrty.  It  was  evl- 
d«itly  treated  by  all  parties  as  community 
pnqperty  ct  defendants,  and  was  placed  and 
remained  in  the  bnsband'fl  conto>1.  On 
April  6^  1916,  AmdJa  Manney  filed  a  decla- 
ration of  homestead  on  lot  S  in  block  1  of 
Manney's  addition.  This  Is  tbe  lot  on  which 
tbe  boose  stands,  and  la  more  Uian  double 
the  size  of  tbe  other  lots. 

Without  making  findings  of  fact  or  con  cla- 
rions of  law,  these  being  waived,  the  conrt 
decreed  that  the  real  estate  in  question  was 
the  separate  property  of  Amelia  Manney,  and 


awarded  costs  to  defendants.  PlalntUT  ap- 
peals. 

[1 ,  JI  Was  the  property  here  Involved  tbe 
separate  property  of  Amelia  Manney?  This 
is  the  sole  question  presented  fOr  onr  deter- 
mination. Property  acquired  by  either 
spouse  during  tbe  coverture  otherwise  than 
hy  gift,  bequest,  devise,  or  descerit  is  pre- 
sumptively community  prt^rty.  Rem.  Code, 
S  5917.  Tbls  property  was  not  acquired  by 
Amelia  Manney  through  devise  or  descent. 
It  was  acquired  during  the  coverture.  It  was 
therefore  Incumbent  upon  her  to  show  by 
competent  evidence  that  she  acquired  It  by 
gift  The  statute  provides  tbat  one  spouse 
may  give,  grant,  sell,  or  convey  directly  to 
the  other,  subject  to  any  existing  equity  lo^ 
favor  of  creditors  of  the  gruitor,  bis  or  her 
coDununity  right  in  any  or  all  of  their  com- 
munity realty,  and  that  a  deed  made  from 
one  spouse  to  tbe  other  of  such  inoperty 
shall  operate  to  vest  tbe  title  In  the  grantee 
as  separate  pr(q>erty.  The  grantor  shall 
sign,  seal,  execute,  and  acknowledge  as  a  sin- 
gle person  without  Joinder  therein  of  tbe 
grantee.  Bem.  Code,  {  8766.  Another  sec- 
tion provides  that  all  conveyances  ot  real  es- 
tate or  of  any  interest  therein  shall  be  by 
deed.  Rem.  Code,  5  8745.  Tbls  Is  the  only 
method  provided  by  statute  for  the  voluntary 
vesting  of  tbe  title  of  community  real  prop- 
erty In  either  spouse  as  his  or  her  separate 
property  during  tbe  coverture.  Tbe  statute 
saves  tbe  rights  of  existing  creditors. 

[3, 4]  The  deed  from  Walter  to  Amelia 
Manney  of  April  13,  1916,  was  made  at  a 
time  when  tbe  appellant  was  an  existing 
creditor  of  the  community.  It  requires, 
therefore,  no  argument  to  show  that  it  was 
vcrfd  as  to  the  appellant,  unless  it  can  be 
sustained  as  a  ratification  by  the  husband  of 
a  prior  parol  gift  of  bis  community  Interest 
In  the  real  estate  to  tbe  wife.  But  the  sta- 
tus of  this  property  as  community  or  sepa- 
rate property  became  fixed  at  the  time  It  was 
purchased.  Katterhagen  v.  Melster,  75  Wash. 
112,  116,  184  Pac.  673.  If  It  then  became 
vested  in  tbe  community  as  community  prop- 
erty. It  must  so  remain  unless  divested  by 
deed,  due  process  of  law,  or  the  working  of 
an  estoppel.  In  re  Deadiftmps'  Estate,  77 
Wash.  614,  137  Pac.  lOOQi 

Ci,  •]  It  Is  not  claimed  that  the  property 
bere  involved  ever  lost  Its  community  <Aar- 
BCter  by  operation  of  law,  nor  can  it  be 
claimed  that  such  an  effect  has  been  produc- 
ed through  the  operatlui  of  any  estoppel  as 
against  ai^lant  as  a  creditor.  The  evi- 
dence is,  we  think,  conclusive  that  the  ap- 
pellant bad  no  knowledge  or  notice,  till 
shortly  before  the  commencement  of  this  ac- 
tion, of  any  claim  that  this  property  was  tht 
wife's  separate  property.  It  fairly  appears 
that  appellant  extended  credit  and  made  the 
loans  bere  Involved  to  the  firm  of  Manney  & 
Co.  in  the  belief  that  this  proiwrty  was  com- 
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mnntty  property.  If,  therefore,  the  property 
was  commnnity  property  when  acquired  by 
the  Manneys,  it  so  remains  nnlesa  a  parol 
gift  of  the  community  Interest  In  real  estate 
from  a  husband  to  wife  be  held  valid  In  law. 
If  the  gift  was  not  valid  when  made,  the  at- 
tempted ratification  by  the  deed  of  April  13. 
1915,  was  nugatory  so  far  as  appellant  is 
concerned.  An  oral  gift  of  community  real 
estate  from  one  spouse  to  the  other  Is  void. 
As  said  In  Graves  t.  Graves,  48  Wash.  604, 
94  Pac.  481: 

"It  was  not  claimed  by  the  respondent  tiiat 
there  was  any  written  agreement,  or  that  any  of 
their  property  was  passed  by  deed  from  one  to 
tbe  other,  and  it  is  conceded  that  the  property 
in  dispute  was  acquired  and  improved  by  cchu- 
munity  funds  earned  after  marriage.  Tbe  stat- 
ute makes  such  property  community  property. 
Bal.  Code,  S  4490.  •  •  •  An  oral  agreement 
that  such  property  might  be  held  as  separate 
property  by  one  of  the  spouses  would  he  in  the 
face  of  tbls  statute,  and  also  another  statute 
which  provides  that  all  conveyances  of  real  es- 
tate or  any  Interest  therein  shall  be  by  deed. 
Bal.  Code,  S  4517  (P.  C  {  4435)." 

Se^  also,  Abbott  v.  Wetherby.  6  Wash.  607, 
83  Pac.  1070,  36  Am.  St  Rep.  176;  OhnrchlU 
T.  Stephenscm,  14  Wash.  620,  46  Pac.  28; 
Woodland  Lnniher  Ca  v.  Unk,  16  Wadi.  72, 
47  Pac.  222;  Katterhagen  v.  Melster,  supra. 

[7,  t]  Respondents  are  thns  finally  driven 
to  the  contention  tb&t  tbls  property  was  pur- 
chased by  the  wife  with  her  Borate  fonds, 
the  proceeds  of  the  sale  of  the  GUman  Park 
lots,  which  lots,  It  Is  urged,  were  purchased 
with  her  separate  funds  i^ven  her  by  the 
husband.  This  genesis  of  her  tltle^  aa  we 
view  It,  halts  at  each  step.  It  is  undoubted- 
ly the  law  that  a  gift  ftom  <»ie  spouse  to  the 
other  of  money  or  other  personal  pn^rty 
may  be  proved  by  parol  declaration  of  the 
donor  If  accompanied  by  delivery  to  the  do- 
nee wdth  a  complete  relinquishment  of  do* 
minion  by  tbe  donor.  But  the  evidence  in 
tbls  case  falls  far  short  of  establishing  any- 
thing of  that  kind,  save  In  tbe  instance  of 
the  two  cows.  The  husband  never  at  any 
time  gave  the  wife  any  money  nor  ever  ex- 
pressed to  any  one  an  Intention  to  give  her 
any  money  as  such.  His  sole  expressed  in- 
tention was  to  buy  land  and  to  give  her  the 
land.  But  he  did  not  give  her  the  land  la 
tbe  only  way  permitted  by  law  for  gifts  in- 
ter vivos  of  real  estate  from  husband  to 
wife,  namely  by  bis  deed  to  her.  True,  he 
permitted  the  title  to  be  taken  from  third 
persons  In  her  name.  But  that  presumptive- 
ly vested  the  title  In  the  community.  Wood- 
land Lumber  Co.  v.  Link,  16  Wash.  72,  47 
Pac.  222 ;  Carpenter  v.  Brackett.  57  Wash. 
460,  107  Pac  359.  AU  of  the  money  which 
went  into  the  Gllman  Park  lots  save  (95  was 
community  property.  The  husband  contrib- 
uted $65.  Of  the  balance  the  sum  of  $340 
was  raised  by  a  loan  from  W.  F.  Manney 
and  $460  by  a  mortgage  to  Folhemna.  These 
debts  were  community  debts.   The  proceeds 


of  these  loans  were  community  fnnda.  Kat- 
terhagen V.  Melster.  supra. 

The  case  ot  Graves  v.  Columbia  Under- 
writers, 98  Wash.  196,  160  Pac.  436,  Is  not 
controlling.  There  the  loan  was  secured  by 
the  wife's  separate  prc^rty,  admittedly  such. 
Assuming,  therefore,  that  the  $95  was  a  suf- 
ficient proportion  of  the  purchase  price  to 
Impress  the  property  pro  tanto  with  tiie  char- 
acter of  separate  property  of  the  wife,  and 
that  we  apply  the  rule  of  Helntz  v.  Brown, 
46  Wash.  387,  90  Pac.  211,  123  Am.  St  Rep. 
937,  rather  than  the  rule  of  Worthlngton  v. 
Crapser,  63  Wash.  380,  115  Pac.  849.  stlU  her 
separate  Interest  in  the  Oilman  Park  lots 
was  less  than  an  undivided  one-tenth.  Had 
it  been  shown  that  all  of  the  purchase  price 
of  the  Leary  tracts  came  from  the  proceeds 
of  the  sale  of  the  GUman  Park  lots,  ^fae  could 
have  claimed,  as  her  separate  property,  no 
more  than  an  undivided  one-tenth  Interest  In 
the  Leary  tracts.  But  this  was  not  shown. 
On  the  contrary,  only  $100  of  the  proceeds  of 
the  Gllman  Park  lots  were  ever  traced  Into 
the  Leary  tracts.  Demonstrably  less  than 
one-tenth  of  this  $100  was.  In  any  view  of 
the  evidence,  her  separate  property,  an 
amount  so  small  as  clearly  to  invoke  the  rule 
de  minimis  as  applied  in  the  Worthlngton 
Case  and  followed  in  Re  Deschamps.  supra. 

The  evidence  In  this  case,  taken  at  its  face 
and  construing  it  most  strongly  In  favor  of 
respondents,  tended  to  establish  nothing 
more  than  an  unexecnted  Intention  on  the 
husband's  part  to  give  this  land  to  bis  wife. 
The  belated  attempt  to  carry  out  that  inten- 
tion by  the  deed  of  April  13, 1916,  after  ap- 
pellant had  become  a  bona  fide  creditor  with- 
out notice  of  any  such  antecedent  lnt«ition, 
must  be  held  futile.  To  permit  such  a  latent 
intention  to  prevail  as  agnlnst  every  out- 
ward appearance  and  against  the  plain  terms 
of  the  statute  would  be  to  open  the  door  to 
fraud  In  every  case,  make  titles  to  real  estate 
rest  in  parol,  and  strike  a  vital  blow  to  all 
business  credit. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded,  wdth  direction  to  enter  judgment 
for  plaintiff  saving  to  Amelia  Manney  her 
claim  of  homestead  exemption. 

MAIN,  PARKER,  WEBSTER,  and  FUL- 
LERTON,  JJ.,  concur. 


STATE  ex  rel.  HAVEROAMP  et  ui.  v.  SU- 
PERIOR COURT  FOE  KING  COUN- 
TY rt  al.    (No.  14569.) 

(Supreme  Court  of  Washington.    April  IS. 
1918.) 

1.  Evidence  «=s345(l)  —  Cebtified  Copt  — 
Reqihsftes  of  Cebtificatk. 
In  proceeding  to  determine  necessity  for  ap- 
propriation of  lands  for  county  road,  copy  ot 
record  of  proceedinca  before  county  comrais- 
sionera  cernfied  by  tbe  deputy  county  auditor 
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was  admissible.  In  view  of  Bern.  Code  1915,  I 
3926.  as  to  appointment  of  depnty  auditore  and 
liability  of  the  auditors  for  their  acts,  since  the 
act  of  the  deputy  is  the  act  of  the  auditor. 
2.  EvinENCE  «=»333(5>— Records  or  Cotjntt 
Enoineeb. 
In  proceeding  to  determine  necessity  for  ap- 
propriation of  lands  for  coontjr  road,  a  plat 
made  by  the  deputy  county  engineer  based  on 
field  notes  of  survey  made  under  his  own  direc- 
tion was  admissible  in  view  of  Rem.  Code  191S, 
{  3875.  making  the  certificate  of  the  county  en- 
gineer  or  hia  deputy  preaninptiye  evidence  of 
the  facta  therein  cootauied. 

S.  Eminent  Douain  «=>264  —  Pindinos  or 

COUNTT  COUUJSSIONER— CEBTIOUBI. 
County  commissioners  Itaving,  under  Rem, 
Code  1915,  I  6623—1  et  leg.,  general  jurisdic- 
tion  of  the  establishing  ot  roads,  their  order  on 
hearing  after  acgnirinp  jurisdiction  of  the  per- 
sons by  notice  as  required  by  section  6633,  find- 
ing that  a  petition  for  a  road  was  signed  by  the 
required  number  of  householders,  and  that  a 
bond  bad  been  presented,  could  not  be  collateral- 
ly attacked  in  certiorari  to  review  an  order 
adjudicating  the  public  use  and  necessity  for 
appropriation  of  land  for  the  road. 

4.  HlOHWATS    ^=>44(2)  —  EffTABLISBUENT  — 

PowEBs  or  CounssioNEBs  —  Change  or 
Route. 

Under  Bern.  Code  1915,  |  6627,  empowering 
the  county  engineer  to  survey  any  other  route 
than  that  described  in  the  petition  for  a  road, 
it  la  within  the  power  of  the  county  commission- 
ers after  petition  for  a  road  is  filed  to  adopt  a 
different  route  recommended  by  the  county  engi- 
neer after  doe  notice  and  opportunity  to  be 
heard. 

a.  HlOaWATS  «»20(1)— ESTABUBHKENT— NK- 

csBflirr  or  Petition. 
In  view  of  Rem.  Code  1916.  |  S^S— 2,  on- 
powering  the  county  commissioners  by  unani- 
mous vote  to  initiate  proceedings  to  establiah  a 
road  without  any  petition  therefor,  a  petition 
for  the  establishment  of  the  road  Is  not  juris- 
dictional where  th»e  is  evidence  that  the  com- 
miMionera  acted  unanimously. 

Department  1.  Certiorari  by  the  State,  on 
the  relation  of  August  Bavercamp  and  wife, 
to  review  an  order  of  the  Superior  Court 
of  King  County,  and'  Walter  M.  French, 
Jtidge.  Order  affirmed,  and  stay  of  pro- 
ceedings pending  bearing  vacated. 

Vlnce  H.  Faben,  of  Seattle,  for  relators. 
Alfred  H.  Lundln,  E.  C.  Enlnft  and  Wm.  J. 
Stelnert,  all  of  Seattle,  for  te^iondenta. 

EIXIS.  a  J.  Proceeding  In  oerlloran  to 
review  an  wder  of  the  snpertor  oonrt  ot 
Kins  county  adjudicating  the  public  use  and 
necesaity  for  the  appropriation  of  lands  of 
relators  fbr  a  coun^  road. 

Tbe  petition  fbr  the  road  is  not  In  the  rec- 
Md,  bat  tliere  la  in  flie  record  tbe  original 
order  of  the  board  of  county  commissioners 
eetaMlahlng  the  road,  which  order  recites 
that  on  F^mary  W,  1914,  the  required  num- 
bor  of  householders  petitioned  the  hoard  to 
cstabUah  a  county  road: 

"Commencing  at  the  northwest  comer  of  the 
northeast  quarter  of  the  northwest  quarter  of 
said  section  16,  township  24  north,  range  6 
oast,  W.  M„  running  thence  due  south  as  near 
as  possible  to  intersect  with  the  Newport-Issa- 
qnah  Road.'* 


The  petition  was  accompanied  by  a  hand 
as  required  by  Rem.  Code,  88  6623—6  and 
5626.  Thereafter  the  county  engineer  ex- 
amined the  proposed  route,  and  on  August 
15, 1916,  filed  his  report,  together  with  a  map 
and  field  notes  of  his  survey,  recommending 
the  establishment  of  the  road  as  above  de- 
scribed. A  hearing  Was  had  on  this  report 
pnrsuant  to  notice  to  the  property  owners, 
and  the  board  of  cotmty  commissioners  on 
October  9,  1916,  entered  an  order  establish- 
ing the  road.  On  December  1, 1916,  the  coun- 
ty filed  its  petition  in  the  superior  court  to 
condemn  the  land  for  a  right  of  way  on  the 
route  described.  The  relators  herein  and 
the  other  property  owners  whose  lands  were 
affected  were  made  parties  to  that  action. 
On  February  26,  191T,  an  order  was  entered 
dismissing  tbe  condemnation  proceeding  as 
to  the  relators  herein  and  another  party 
with  whom  we  are  not  concerned.  As  to  the 
remaining  landowners,  tbe  cause  proceeded 
to  trial,  a  verdict  was  returned,  judgment 
rendered,  and  a  decree  of  appropriation  en- 
tered therein.  By  that  proceeding  the  county 
acquired  the  right  of  way  for  the  road  from 
the  Initial  point  to  a  point  on  the  northerly 
line  of  relators*  land.  On  April  12, 1917,  the 
connty  engineer,  having  recommended  a  re- 
vision in  the  alignment  of  the  proposed  road 
across  relators'  land,  filed  with  the  board 
amended  field  notes  and  an  amended  report 
upon  that  portion  of  the  road.  We  find  It 
nnnecessary  to  set  out  the  description  of  tbe 
road  as  so  changed.  It  will  suffice  to  say 
that  it  changed  the  course  from  the  original 
survey  across  relators'  land  from  an  almost 
direct  line  making  a  connection  with  the 
Newport-Issaquah  Road  to  a  southeasterly 
course  connecting  with  the  Newport-Issaquah 
Road  300  or  400  feet  easterly  from  the  orig- 
inal proposed  point  of  connection.  On  May 
28,  1917,  upon  a  hearing  pursuant  to  notice 
to  the  relators,  the  board  by  order  declared 
its  decision  that  the  road  should  be  estab- 
lished as  recommended  in  tbe  amended  re- 
port The  provisions  of  the  statute  relative 
to  notice,  awards  for  damages,  eta,  were  all 
complied  with.  Thereafter  tbe  county  filed 
a  second  petition  in  the  superior  court  seek- 
ing to  condemn  the  right  of  way  so  adopted 
across  the  land  of  relators.  The  matter 
came  on  before  respondent  Judge  Walter  M. 
French,  sitting  as  visiting  Judge  in  King 
county,  for  preliminary  hearing  on  Novem- 
ber 12, 1917.  The  court  entered  an  order  ad- 
judicating a  public  use  and  necessity  for 
the  apprc^triatlon  of  the  land  for  a  highway 
and  set  the  cause  for  trial  by  jnry  on  De> 
cember  10,  1917,  to  determine  the  compensa- 
tion for  the  land  to  be  taken.  Relators  ap- 
peared at  this  preliminary  hauring,  assert- 
ing that  their  appearance  was  qtecial  for 
tbe  purpose  of  objecting  to  the  jurisdiction 
of  the  court  Th^  partidpated  In  the  beai^ 
Ing,  however,  Introduoed  evidence,  and  cross- 
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«xaml]iea  all  of  Qie  Tltnesses  for  the  other 
side.  Tbey  excepted  to  the  order,  and  moTed 
for  new  trial,  which  was  denied.  Thereupon 
they  Instituted  this  proceeding  In  this  court 
to  leriew  the  action  of  the  trial  court 

[1,2]  Belators  have  made  five  aeslgnments 
of  error.  One  of  these  challenges  the  admis- 
sibility, as  evidence,  of  a  certified  copy  of 
the  record  of  the  proceedings  before  the 
board  of  county  commissioners  and  of  a  plat 
made  by  the  deputy  county  engineer.  The 
first  of  these  was  objected  to  because  it  was 
certified  by  the  deputy  county  auditor  in- 
stead of  the  county  auditor.  We  see  no  mer- 
it In  this  objection.  The  act  of  the  deputy 
is  the  act  of  the  auditor  for  which  the  audi- 
tor Is  responsible.  Eem.  Code,  S  3925.  The 
plat  was  also  properly  admitted.  It  was 
shown  by  the  deputy  county  engineer  that 
it  was  based  upon  the  field  notes  of  the  sur- 
vey made  under  his  own  directloo.  Bem. 
Code,  f  8975. 

[a]  The  other  assignments  of  error  are  all 
directed  to  the  main  contention  of  the  relat< 
ora,  which,  If  we  have  caught  counsel's  mean- 
ing. Is  this:  Ttat  the  Jurisdiction  of  the 
board  ol  county  commissioners  to  establish  a 
road  can  only  be  Invoked  by  petition;  that 
the  revised  alignment  of  the  road  across  re- 
laton^  laud  as  contained  In  the  engineer's 
amended  report  and  adopted  1^  the  board 
npcm  the  hearing  of  May  28,  1917,  was  in- 
sufficient to  confer  Jurisdiction  upon  the 
board  to  adopt  that  alignment,  in  that  no 
new  petition  was  filed  and  the  southerly 
terminus  of  the  road  was  shifted;  that 
therefore  the  court  was  wlthont  Jurisdiction 
to  rait^aln  the  {HVllminary  proceedings  in 
condemnatl<»i  to  determine  the  questions  of 
public  use  and  necesidty. 

There  are  two  sufficient  answers  to  ttiis  ar- 
gument In  the  first  place,  the  county  com* 
mlsdoners  bad,  under  the  statute,  Jorlsdlo- 
tton  of  the  general  subject-matter,  viz.  the 
establi^lng  of  roads.  Rem.  Code,  |  6623—1, 
et  seq.  Tbe  commissioners  In  the  exercise 
of  this  Jurisdiction  by  their  original  order  of 
October  9,  1916,  made  upon  a  hearing  after 
having  acquired  Jurisdiction  of  the  penKuu 
whose  property  would  be  affected,  by  notice 
as  required  by  law  (Bem.  Code,  |  5683).  ftmnd 
that  on  B^bruary  10,  1914,  a  petlUon  signed 
the  required  number  of  householders  had 
been  presented,  together  with  the  bond  re- 
quired by  law.  The  bond  itself  aivears  In 
the  record.  So  fitr  as  the  record  shows,  no 
proceeding  of  any  kind  was  ever  instituted 
to  review  this  order.  It  cannot  be  attacked 
collaterally  in  this  proceeding.  State  ex  rel. 
Pagett  V.  Superior  Court,  Pierce  Connty,  47 
Wash.  U,  91  Pac.  241 ;  State  ex  r^  Mur- 
hard  v.  Superior  Court,  Clarke  County,  49 
Wash.  392,  96  Pae.  488.  On  the  record  be- 
fore us  It  must  be  taken  as  time.  It  Is  ob- 
vious ttaeiefm  tiiat,  even  upon  relators*  as- 
sumption that  the  petition  is  Jurisdictional, 
tbe  JuilsdIctliKn  of  the  conuuisMoners  to  es- 
tablish tbe  road  was  amply  established. 


[4]  Relators^  assertion  tb&t  the  commis- 
sioners had  no  Jurisdiction  to  enter  the  order 
of  May  28,  1917,  in  that  no  new  petition  was 
filed  requesting  the  change,  has  no  founda- 
tion in  the  present  law.  The  statute  (Rem. 
Code,  I  5627)  empowers  the  county  engineer 
to  survey  any  other  route  than  that  describ- 
ed In  the  petition,  which  vrill  subserve  tbe 
same  purpose,  and  make  a  r^ort  thereon. 
He  Is  not  even  required  to  observe  the  termi- 
nal points  proposed  In  the  petition.  His 
amended  report  was  authorized  by  this  sec- 
tion. Notice  of  a  hearing  on  this  report 
was  given  to  relators  as  required  by  section 
5633,  a  bearing  was  had  thereon,  and  the  or- 
der adopting  the  change  was  entered  In  all 
respects  as  required  by  section  5634.  The 
statnte  plainly  gives  to  the  commissioners 
a  broad  latitude  to  adopt,  upon  the  recom- 
mendation of  tbe  engineer  and  on  notice  and 
a  hearing,  the  moat  feasible  route  for  the 
road  whltdi  will  subserve  the  same  purpose 
as  the  route  described  In  the  petition,  and 
this  without  any  new  petition  so  requesting. 
In  proceedings  under  the  law  in  force  now 
and  wfaoi  these  proceedings  were  had,  con- 
trary to  those  under  the  old  territorial  stat^ 
ute.  tbe  petition  ia  not  relied  upon  as  notice 
to  tbe  landowners  as  to  the  exact  route  tbe 
road  will  finally  take.  Spedfle  notice  to  the 
landowner  is  now  given,  and  he  Is  accorded 
a  hearing  by  the  board  on  that  question. 
The  r^erence  in  the  petitiim  to  terminal 
points  and  course  is  no  longer  JurisdicUfmal. 
Obelan  County  v.  Navarre,  S8  Wash.  684,  89 
Pac.  846. 

[I]  In  the  sectmd  place,  tbe  petition  Is  noir 
In  no  smse  Jurisdictional.  By  the  act  of 
1911  (Rem.  Cod^  |  6628—2),  the  oommlsslon- 
ers  tbansdves  are  empowered  by  unanimous 
vote  to  tottlato  the  proceedings  to  establish 
any  road  wlthont  any  petition,  and  under 
section  06S3— 2  may  after  notice  and  a  hear- 
ing adopt  any  route  therefor  found  most 
practicable  by  the  engineer.  There  was  evi- 
dence that  the  commissioners  were  usanl* 
mous  In  the  relocation  of  tbe  road  here  In- 
volved. In  every  view  of  the  matter,  there- 
fore, the  oommlsaloners  were  ^oceedlng 
within  their  plain  statutory  powers  when 
they  estaMshed  this  road.  We  cannot  re- 
view their  proceedings  In  a  seanA  for  mere 
irregularities  In  this  case  where  they  are 
only  collaterally  involved.  State  ex  i^.  Pag^ 
ett  V.  Superior  Court,  supra;  State  ex  reL 
Horhard  v.  Superior  Court,  supra.  The  scde 
question  here  Is  that  of  public  use,  and  It  is 
elementary  that  use  fOT  a  public  highway  Is  a 
public  use.  The  court  bad  jurisdiction  of 
the  subject-matter  and  acquired  jurisdiction 
of  the  persons  of  relators  by  proper  service. 

The  order  under  review  Is  afilrmed.  The 
stay  of  proceedings  pending  this  hearing, 
heretofore  granted  by  this  court,  is  vacated. 

rULI/BBTON,  PABKEB,  MAIN,  and 
WBBBTBB,  JJ.,  omcur. 
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STATB  ex  tti.  liARTIN  t.  SUPBBIOB 
•  COURT  OV  KINO  COUNTT  «t  aL 
(No.  14QS8.) 

(Sapreme  Court  of  WasUnstou.   April  10, 
IJttS.) 

1.  M-AnDAHtrg  «B3»4(1)— EbBonoDS  DisHiaui. 
—Remedy  bt  "Apfeai," 

Where  a  cause  has  been  erroneously  dismias- 
ed  b;  an  inferior  court  for  want  of  jurisdiction, 
mandamus  is  tibe  proper  remedy  to  compel  that 
conrt  to  aasume  jarisdictioii;  for  judgment  of 
dismissal  under  the  mistaken  belief  that  the 
court  lias  DO  jurisdiction,  being  In  no  sense  a  ju- 
dicial act,  but  resting  npon  a  disclaimer  of  the 
judicial  function,  is  not  a  jad^ent  which  ought 
to  be  reviewed  on  app^l,  which  is  a  remedy  for 
the  correction  of  judicial  errors  In  the  exercise 
of  the  court's  functions,  either  of  discretion  or 
determination. 

[Ed.  Note.— For  oOuae  defiidtlDiu,  see  WMds 
and  FbraM*.  Ftrat  and  Second  Series,  Appeal] 

2.  COTJBTS  "jTIBISDIOnON." 

"Jurisdiction"  is  the  power  to  bear  and  de- 
termine, being  the  power  whereby  courts  take 
cognizance  of  and  decide  cases  (quoting  Words 
and  Phrase^  Jurisdicti(m). 
S.  iRun  FBBsmiB  «B»29  —  InQtnsmoiiB  — 
Bkstokatzon  to  Sahxtt— JUBISDIOnON. 

Kotwithstandlng  repeal  by  Probate  Code  of 
1917  (Laws  1917,  p.  6^E)  of  Rem.  Code  1915,  § 
1671,  giving  superior  court  jorisdietlon  to  dia- 
cbarge  oma  committed  aa  Iniuw  upon  determin- 
ing hia  sanity,  and  the  enactment  in  1915  of 
Rem.  Code,  j  6967,  giving  superintendent  of 
any  hospital  for  the  msane  power  to  discbarge  a 
patient  on  finding  him  sane,  the  inherent  power 
of  the  superior  court,  as  a  court  of  equity,  to 
discharge  a  person  committed  as  insane,  is  not 
taken  away,  since  it  exists  independently  of  stat- 
nte;  bat  it  exists  concurrently  with  Uia  juris- 
diction given  insane  hospital  superintendents, 
and  is  peculiarly  applicable  where  the  patient 
is  not  confined  in  charge  of  such  a  supmntend- 
ent,  but  is  at  large  under  parole  by  committing 
conrt. 

4.  Equitt  «=s>437  —  Poweb  of  Ooubt— Bn- 

FOBCCMEWT  OP  DbCBBEB. 

A  court  of  equity  has  power  not  only  to  de- 
cree, but  to  enforce  its  decrees  in  Its  own  way. 
in  the  absence  of  a  definite  procedure. 

Mount  and  Faricer,  JJ.,  dissenting. 

Department  2.  Original  application  for 
writ  of  mandate  by  the  State  of  Washington, 
on  the  relation  of  Mary  I.  Martin,  as  next 
friend  of  Judge  R.  Andrews,  against  the  Su- 
perior Court  of  King  County,  Wash.,  and 
John  S.  Jurey.  Writ  to  issne. 

Davla  &  Neal,  of  Tacoma.  for  u^pellant 
Jaa.  B.  KliiDe,  of  Seattle,  for  reqxHideDtB. 

CHADWICK.  J.  This  la  an  application  for 
a  writ  of  mandate  to  compel  the  respondent 
snperior  Judge  to  take  jurisdiction  of,  and 
hear,  the  petition  of  the  relator,  who  appears 
as  the  next  friend  of  Judge  R.  Andrews,  who 
is  under  the  parole  of  a  snperior  judge  of 
King  county  as  an  Insane  person.  Relator 
filed  his  petition  In  the  original  proceeding,- 
setting  DP  the  present  sanity  of  Andrews,  and 
asking  the  court  to  so  declare  by  order  or 
Judgment, 

The-  wife  of  Andrews,  who  had  theretofore 
been  appointed  as  his  guardian,  appeared  by 
counsel  and  demnrred  to  the  petition.  The 


matter  coming  on  t^golarly  b>  be  heard,  the 
court  attertalned  a  plea  to  tiie  jurisdlcttoi  of 
the  court  to  bear  the  petition,  and  held  that 
the  superior  court  was  without  jurisdiction 
to  hear  and  deterndne.  At  tte  request  of 
counsel  a  judgment  of  dismissal  was  with- 
held until  aK>licati<m  coold  be  made  to  this 
court  fOT  a  writ  ot  mandate. 

[1]  Although  counsel  waives  all  question 
as  to  the  propriety  of  granting  the  writ,  we 
have  not  been  able  to  overoome  the  objectimi 
sua  sponte  of  at  least  one  member  of  the  de- 
partment that  the  writ  should  not  Issue  for 
the  reason  that  relator  lias  an  adequate  rem- 
edy by  appeaL  It  is  said  that  the  writ  can- 
not Issne  without  overruling  certain  decisions 
of  this  court.  It  seems  to  the  writer  and  his 
associates  who  join  In  this  oplnl<m  that  a 
writ  may  issue.  But  for  the  objection,  we 
have  thought  that  the  right  of  a  court  to  di- 
rect an  Inferior  court  to  assdhie  jurisdiction 
in  a  proper  case,  where  jurisdiction  had 
been  denied,  and  to  hear  and  detemdiie,  liad 
never  been  questioned. 

[21  Jurisdiction  is  the  power  to  hear  and 
determine.  It  is  the  power  by  which  courts 
take  cognizance  of  and  decide  cases. 

"Jurisdictiou  Is  <tf  two  sorts— jnrisdiction  over 
the  subject-matter,  and  jurisdiction  over  the 
party  with  reference  to  that  sdbject-matter," 
Words  and  Phrases,  vol.  4,  p.  38S4. 

"It  is  settled  beyond  controversy  that,  where  a 
court,  acting  on  an  erroneous  view  of  the  law, 
declines  jurisdiction  of  a  cause,  mandamus  will 
lie  to  compel  it  to  take  cognisance  thereof." 
Note  Ann.  Cas.  1915D,  199. 

See,  also,  26  Cyc.  190  et  seq. 

It  was  "one  of  the  ancient  offices  of  this  writ 
*  *  *  to  compel  action  by  lover  judicial  tri- 
bunals respecting  matters  properly  before  them 
and  within  their  jurisdlctiMi.  If  .such  courts 
decline  to  exercise  their  judicature  or  to  decide 
matters  pending  before  them,  mandamus  has  al- 
ways been  regarded  as  the  appropriate  means 
by  which  to  set  in  motion  their  jurisdictional 
power.  It  lies  to  compel  the  performance  of 
whatever  appertains  to  the  duty  of  lower  courts, 
where  there  nas  been  for  any  reastni  a  refusal  to 
act.  Its  agency  in  cases  of  this  class  is  confined 
to  setting  in  motion  the  judicial  activities  so 
tbat  a  decision  will  be  reached,  hut  it  does  not 
extend  to  any  direction  as  to  what  that  decision 
ought  to  be.'*  Crocker  v.  JusticeB  of  Superior 
Court.  208  Mass.  162,  94  N.  E.  369,  21  Ann. 
Cas.  1061. 

It  was  so  held  in  State  ex  rel.  Shannon  v. 
Hunter,  3  Wash.  92,  27  Pae.  1076,  where  the 
court,  although  admitting  a  doubt,  which  to 
us  seems  fandtful,  held  on  authority  that 
"the  proper  remedy  where  a  cause  has  been 
erroneoudy  dismissed  for  want  of  jurisdic- 
tion is  mandamus."  This  case  was  followed 
In  State  ex  reL  Maltby  v.  Snperior  Court,  7 
Wash.  223,  34  Pac.  922.  In  this  case  the 
court  aays  the  rule  rests  in  the  highest  au- 
thority. Of  this  there  can  be  no  qnestion. 
It  may  be  questioned  whether  any  authority 
can  be  found  to  the  contrary.  See,  also.  State 
ex  zeL  Smith  v.  Parker,  12  Wash.  685,  42 
Pac  118;  State  ex  xel.  Smith  t.  McCUnton, 
17  Wash,  45,  48  Pac.  740.    Lack  of  space 
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permits  the  citation  of  tmt  few  of  scores  of 
cases.  Tlie  rale  Is  lecognized  by  every  text- 
writer,  and  may  be  found  In  evay  mcyclo- 
pedla. 

Says  Mr.  High  In  Ua  Eztraordlnaiy  Legal 

Kemedles: 

"The  jnriBdiction  by  writ  of  mandamas  over 
Inferior  judicial  tribonals,  although  closely 
guarded  and  jealously  ezerdaed  by  the  courts,  in 
too  wen  established  to  admit  of  controveray,  and 
forma  one  of  the  moat  salatary  features  of  the 
general  jurisdiction  of  the  coarts  by  mandamus. 
It  is  most  frequently  invoked  for  the  purpose  of 
setting  inferior  courts  in  motion,  and  to  compel 
them  to  act  when  action  has  been  either  refused 
or  delayed.  The  earlier  remedy,  adopted  in  Eng- 
land, for  the  refusal  or  n^ect  of  justice  on  the 
part  of  the  courts,  was  by  writ  of  procedendo 
ad  judicium.  This  was  an  original  writ,  issuing 
out  of  chancery,  to  the  judges  of  any  subordi- 
nate court,  commanding  them  in  the  king's 
name  to  proceed  to  judzment,  buL  without  speci- 
fying any  particular  judgment.  If  tbls  writ  was 
disobeyed,  or  if  the  judges  to  whom  it  was  ad- 
dressed still  n^lected  or  refused  to  act,  they 
were  liable  to  punishmeit  for  contempt,  or  by 
an  attadiment  returnable  dtber  in  the  Ung's 
bench  or  in  the  common  pleas.  The  use  of  the 
writ  of  procedendo  for  the  purpose  of  quickening 
tbe  action  of  inferior  courts,  and  preventing  a 
delay  of  justice,  has  in  modem  times  been  au- 
perseded  by  Uie  writ  of  mandamus.  And  the 
latter  is  now  regarded  as  the  proper,  If  not  the 
only,  remedy  by  which  the  sovereign  power  may 
compel  the  performance  of  official  duty  by  In- 
ferior magistrates  and  officers  of  the  law." 
^^h.  Extraordinary  Legal  Remedies,  U  147, 

See  Spelling  on  Injunction  and  Other  Ex- 
traordinary Bemedles  (2d  Ed.)  I  171 ;  Works 
on  Courts  and  Their  Jurisdiction,  p.  620; 
HerrUl  on  Mandamus,  H  36  and  203;  Tap- 
ping on  Mandamus,  {  IM. 

Tbe  theory  advanced  against  the  weight  of 
authority  Is:  If  a  court  has  no  JurisdlcUon, 
it  must  be  granted  that  It  has  Jarlsdlctlon  to 
hold  that  It  Is  without  jurisdiction,  and,  this 
being  so,  a  refusal  of  a  court  to  take  Juris- 
diction Is  no  more  than  error,  and,  like  any 
other  error.  Is  to  be  corrected  on  aroeaL  Of 
all  the  text-writers,  Mr.  Bailey  In  bl«  work 
on  Jorlsdlctlon  is  the  only  one  who  seems  to 
lend  sanction  to  this  theory.   He  says: 

"Some  courts  make  the  distinction  that,  where 
the  court  entertains  jurindiction,  then  its  deci- 
sion cannot  be  controlled,  but,  where  it  refuses 
to  exercise  jurisdiction,  it  may  be  compelled. 
On  first  impressi<«)  it  would  seem  that,  where 
the  jurisdiction  of  the  court  is  invoked  by  peti- 
tion or  other  proceeding,  and  the  court  enter- 
tains the  proceeding  to  toe  extent  of  acting  upon 
it  and  determining  its  snfficiency  or  insufficien- 
cy, it  haa  assumed  jurisdiction,  and,  though  its 
determination  may  nave  been  erroneous,  this  is 
but  an  error  of  judgment,  that  it  has  exercised 
its  judgment  and  discretion,  which  is  not  subject 
to  review  by  mandamus,  and  that  ordinari^ 
such  error  may  be  corrected  upon  appeal  or  by 
writ  of  error.  Where,  however,  such  determina- 
tion cannot  be  reviewed,  then  the  writ  might 
issue  to  prevent  a  failure  of  Justice."  Bailey  on 
Jurisdiction,  g  594. 

This  he  advances  without  authority  or 
color  of  authority.  While  citation  of  author- 
ity would  not  make  It  good  law  if  it  were 
bad,  like  many  first  Impressions,  it  will  not 
stand  the  test  of  reason.  It  will  not  go  on 


paper,  and  this,  we  suspect,  Is  wby  It  finds 

no  mention  in  the  books. 

It  Is  fundamental  that  a  hi^er  court  will 
not  control  the  Judicial  acts  of  an  Inferior 
court.  It  will  not  Invade  the  realm.  Its 
prime  function  Is  to  review  for  error.  The 
first  consideration  then  must  be  to  dctennine 
the  character  of  the  act  of  the  inferior  court. 
Is  a  judgment  of  dismissal  based  upon  a  de- 
nial of  Jurisdiction  over  a  subject-matter  a 
judicial  act  In  the  sense  that  it  is  ti  Judg- 
ment which  ought  to  be  reviewed  on  appeal? 

A  dismissal  under  the  mistaken  bell^  that 
the  court  has  no  jurisdiction  is  In  no  sense 
a  Judicial  act ;  for  It  rests  upon  a  disclaimer 
of  the  Judicial  function.  The  court  has  ne- 
ther heard  nor  determined.  Neither  the  law 
nor  the  facts  are  affected  In  the  slightest  de- 
gree, and,  appeals  b^ng  for  the  correction  of 
judicial  errors,  errors  of  discretion  or  of  the 
Judicial  mind,  It  follows  that  one  entitled 
should  have  reaort  to  some  method  by  which 
the  court  can  be  set  in  motion.  The  court  has 
done  nothing  which  is  either  judicial  or  dis- 
cretionary. It  has  refused  to  do  either.  Its 
Jadgment  is  nullus  fllUus,  a  void  thing,  bind- 
ing no  one,  a  legal  nonentity. 

"Where  an  action  is  dismissed  on  the  sole 
ground  that  tbe  court  has  no  juiisdlctlon  of  the 
subject-matter  of  the  suit,  •  •  *  this  is,  of 
course,  no  adjudication  of  the  merits  and  no  bar 
to  another  action  for  the  same  cause."  Black 
on  Judgments  (2d  Ed.)  {  713. 

In  Cowan  t.  Fulton,  28  Grat.  (Va.)  679,  the 
court  denied  Its  Jurisdiction  upon  the  ground 
that  the  act  relied  on  to  sustain  It  was  un- 
constitutional. It  was  held  that  a  writ 
should  issue,  the  court  saying: 

"But  it  is  insisted  that,  c<mceding  the  law  re- 
ferred to  to  be  constitutional,  still  the  Judg- 
ment of  the  circuit  court  dismissing  the  cause 
for  want  of  jurisdiction  and  striking  it  from  tbe 
docket  is  a  final  jud^ent  in  the  cause;  and, 
the  term  at  which  this  supposed  Jadgment  was 
rendered  having  passed  by,  it  is  not  competent 
to  the  appellate  court,  by  mandamus,  to  compel 
in  effect  a  rehearing  <A  the  cause. 

'If  the  premises  were  true,  the  conclusion 
might  perhaps  be  conceded;  for  it  certainly  is 
not  regular  nor  proper  to  use  the  writ  of  man- 
damus to  review  or  rehear  the  judgments  of  a 
subordinate  court :  but  the  fallacy  of  the  argu- 
ment consists  in  the  assuinption  that  there  was 
a  judgment  in  the  cause;  whereas  the  court 
positively  and  unequivocally  refused  to  pass  on 
it  at  all,  either  'to  review,  reverse,  or  affirm  the 
judgment,'  and  merely  directed  'that  the  cause 
be  dismissed  and  stricken  from  the  docket.'  It 
was  a  simple  refusal  to  hear  and  decide  tbe 
case :  and,  this  court  having  held  that  no  appeal 
lies  from  such  refusal,  it  is  exactly  the  case  to 
whidi  the  highly  remedial  writ  of  mandamus  is 
most  frequently  applied,  in  order  to  prevail  a 
defect  or  failure  of  justice.    *    •  • 

"Original  jurisdiction  to  award  writs  of  man- 
damus upon  these  principles  of  the  common  law 
has  been  conf^red  on  this  court  by  the  Oon- 
Btitutioii  and  laws  of  tiie  state:  and  in  accord- 
ance therewith  we  say  to  the  judge  of  the  cir- 
cuit court  of  Pulaski  that  he  has  the  constitu- 
tional power  to  bear  and  finally  dhqpose  of  the 
cause  referred  to.  as  by  an  appdlate  court:  and 
that  it  is  his  duty  so  to  do." 

It  is  th«  rule  in  the  federal  courts  that  ev- 
ery party  has  a  right  to  a  Judgment  of  the 
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court,  and  that  Hie  writ  will  tesoe  In  a  cue 
where  an  Inferior  court  bam  Improperly  dls- 
mlfised  a  cause  under  a  dlfidaimw  of  power 
to  entertain  jurisdlcOoB  of  the  aabject-mat- 
ter,  and  the  caae  will  be  reinstated  with  In- 
structions to  try  and  determine.  Be  parte 
Bradstreet,  7  Pet  647,  8  Ll  EJd.  810.  It  la 
also  held  that  a  refusal  of  a  court  to  take 
Jurisdiction,  It  having  Jurlsdlctloo,  is  not  a 
final  Jadgmmt  In  tbe  sense  wbldi  antborlzea 
a  writ  of  error,  tnd  the  remedy  Is  propeily 
by  way  of  mandamus.  Railroad  Oa  t.  Wls- 
wall.  23  Wall.  607,  28  L.  Od.  103.  TMs  deci- 
sion vaa  afterwards  oreroome  by  a  statute 
^rtOdi  gave  a  rififbt  of  review  by  writ  o<  er- 
FOT.  A  later  stetate  totA  away  both  remedies 
and  made  the  order  final.  The  case  neverthe- 
less stands  as  an  authority  upon  the  prlndjte 
luTolred.  It  Is  a  Judicial  expression  as  dis- 
tinguished tram  the  later  expressions  of  the 
ieglsIatlTe  body. 

In  People  v.  Swift,  69  Mich.  529.  26  N.  W. 
694,  the  lower  court  had  quashed  certain  In- 
dictments under  the  mistaken  notion  that  It 
had  no  Jurisdiction.  It  was  contended  that 
a  writ  of  error  was  the  proper  remedy.  Here 
that  appeal  Is  tl>e  pnqier  remedy.  So  that  we 
have  the  same  case,  for  the  office  of  the  two 
remedies  Is  the  same,  to  rererset  modSts,  or 
affirm.  The  conrt  said: 

"Judgment  on  a  writ  of  error  In  such  a  ease 
would  mwdy  vacate  the  order  to  qQash,  and 
while,  no  donbt,  the  recorder's  ooart  would  in 
such  case  proceed,  yet  the  real  purpose  of  this 
application  U  to  speed  the  trial,  and  a  manda- 
mas  seems  more  fitting  than  a  writ  of  error 
where  that  duty  would  be  inferred  rather  than 
expressed.** 

Tte  dialogue  between  Lord  Ellenborough 
and  coohsel  rq^orted  in  King  t.  Justices  of 
Kent,  14  Bast,  396,  is  of  Interest: 

"Lord  EUenboroagh,  G.  J.  *  *  •  If  the 
justicea  had  rejected  the  application  iu  the  exer- 
cise ot  the  discretion  vested  in  them  by  Legisla- 
torei  this  conrt  would  not  interfere;  but  if  they 
had  rejected  it  on  the  gronnd  now  stated,  they 
had  no  power  to  grant  it,  the  court  woald  in- 
terfere so  far  as  to  set  the  jurisdiction  of  tbe 
magistrates  in  motion,  by  directing  them  to  hear 
and  determine  upon  the  application.  The  court 
therefore  granted  a  rule  to  shew  cause,  etc. 

"Park,  Taddy,  and  Berena  now  shewed  cause 
against  the  mle,  and  first  said  that  the  justices 
in  session  had  heard  the  application  made  by 
counsel  on  the  part  of  the  journeymen  millers ; 
but  they  also  admitted  that  the  counsel  who  op- 
posed It  had  insisted  that  by  the  construction 
which  had  been  put  upon  the  act  of  Elizabeth 
the  discretion  of  the  magistrates  in  the  assess- 
ment of  wages  was  confined  to  laborers  and  serv- 
ants In  basbandrr,  and  that  the  sessions  had  on 
that  ground  rejected  the  application.  Upon 
which  Lord  Ellenborough,  G.  J.,  observed  that 
it  was  evident  that  the  magistrates  had  never 
exercised  thdr  discretion  at  all  upon  the  ques- 
ticm  whether  the  application  was  fit  to  be  grant- 
ed or  not,  but  appeared  to  have  considered  that 
they  bad  no  jurisdiction  to  hear  it;  therefore 
tbey  could  not  be  said  to  have  already  heard  the 
application.  *  •  • 

"We  do  not,  however,  by  granting  this  man- 
damns,  at  all  interfere  with  the  exercise  of  that 
discretion  which  the  Legislature  meant  to  con- 
fide to  the  justices  of  the  peace  In  sessions:  we 
«n]y  say  that  they  have  a  discretion  to  exer^ 
dae;  and  therefore  they  moat  bear  the  applies- 1 


tkm:  but;  hariag  heard  it  it  rests  entirdy  witt 
them  to  act  or  not  upon  It  as  they  think  fiL" 

It  la  dearly  demonstraUe  that  tlw  law  Is 
■etUed  by  the  great  weUht  of  anOiority  that 
a  court  will  supervise  a  lower  court  to  the 
extent  that  it  wlll^compel  It  to  take  Jnrisdlo- 
tl<a  where  it  has  emmeoady  denied  Its  Jn- 

X&BdiCtlflO. 

Oomlng  now  to  oar  own  decisions,  in  State 
ex  ret  Martin  Superior  Court.  97  Wash. 
8S8, 166  Fac.  630^  L.  B.  A.  1917F.  906,  we  en- 
dearcwed  to  show  that  in  most  of  the  cases 
whov  a  writ  bad  been  denied  it  was  becanae 
of  the  bidding  that  appeal  ms  an  adequate 
remedy.  And  we  tUxik  in  all  of  tbsm  the 
Jorisdlctirai  of  the  court  over  the  subject-mat- 
ter was  not  questioned.  It  may  be  said  that 
the  genesis  of  all  the  subsequent  oonfosion 
and  conflict,  or  apparmt  ctmfllct,  in  onr  own 
dedalons  is  in  the  caae  of  State  ex  ttL 
Townsend  Gas  A  Blectric  Co.  t.  Superior 
Court,  20  Wash.  002,  66  Pac.  938.  We  have 
had  resort  to  the  original  briefs,  and  can 
say,  in  addition  to  what  we  said  of  It  In  the 
Martin  Case,  that  the  question  put  by  counsel 
to  the  court  was  not  whether  a  court  would 
c«np^  an  inferior  conrt  to  take  Jurisdic- 
tion of  a  case  where  Jurisdiction  had  t>een 
dlsdlalmed,  but  whether  the  conrt  would  com- 
pel the  satisfaction  of  a  judgment  through 
the  process  of  a  contempt  proceeding  pending 
aq  appeal  upon  the  merits.  The  conrt  was 
exercising  an  acknowledged  Jurisdiction;  it 
had  passed  on  the  merits.  Its  Judgment,  If 
111  founded,  rested  In  error,  and  the  writ  was 
properly  denied.  There  Is  certainly  nothing 
In  the  decision  when  read  with  the  record  In 
mind  that  makes  It  an  authority  against  our 
holding.  Upon  the  authority  of  that  case, 
this  court  refused  in  two  subsequent  cases  to 
compel  the  superior  conrt  to  take  Jurlsdlc- 
tl<m.  State  ex  reL  Barbo  t.  Hadley,  20 
Wash.  520,  SO  Pac.  29;  State  ex  rel.  Mclntyre 
V.  Superior  Court,  21  Wash.  108,  67  Paa  852. 

Next  In  order  Is  State  ex  rel.  Romano  t. 
Takey,  48  Wash.  16,  85  Pac.  900,  9  Ann.  Caa 
1071.  Application  was  made  to  a  Justice  of 
the  peace  for  the  Issuance  of  a  criminal  war- 
rant. The  Justice  d^ed  the  warrant  upon 
the  false  assumption  that  he  had  no  power  to 
Issue  the  warrant,  maintaining  under  tbe 
statutes  that  his  act  would  be  an  Interference 
with  the  duties  of  the  proeecotlng  attorney. 
Although  the  writ  was  denied  because  direct- 
ed to  a  Judge  by  name,  and  not  to  the  oonrt, 
this  court  said: 

"Section  6695,  BaL  Code  (P.  C.  {  3114),  peiv 
mits  any  person  to  make  complaint  that  a  crim- 
inal dEraise  has  been  committed,  and  if  the  mag- 
istrate to  whom  the  complaint  is  made  wrong- 
fully refuses  to  act  in  the  matter,  we  think  the 
party  applying  for  the  warrant  has  a  sufficient 
interest  in  the  performance  of  the  public  duty 
to  compd  action  by  mandamns.   •   •  • 

"Section  6696,  supra,  under  which  the  applica- 
tion for  the  warrant  in  this  case  was  made, 
provides  that  complaint  may  be  made  to  a  Jus- 
tice of  the  peace  or  Judge  of  the  superior  court. 
Had  this  appUcati<m  been  made  to  the  superior 
court  of  King  county*  we  woold  find  no  obstacls 
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In  the  vaj  of  ntnnln;  a  writ  against  Aat 

court." 

The  next  case,  and  one  which  may  be  cited 
BB  an  authority  against  U9,  is  that  of  State  ex 
rel.  Piper  v.  Superior  Court,  45  Wash.  196. 
87  Pac.  1120.  There  the  Judge  of  the  su- 
perior court  refused  to  proceed  with  the  trial 
of  a  case.  A  writ  of  mandamus  was  refused. 
But  the  case  does  not  rest  upon,  nor  does  it 
do  violence  to,  the  broad  principles  which  we 
are  asserting.  The  judge  refused  to  proceed 
because  the  service  bad  been  made  by  pub' 
Ucation,  when  the  law  made  no  provision  for 
sach  manner  of  service  tn  that  kind  of  a 
case.  The  court  acted  judicially.  It  adjudg- 
ed a  fact  and  construed  a  law.  It  determined 
from  the  record  that  the  statutes  providing 
for  the  service  of  the  process  of  the  court  had 
not  been  complied  wttb.  This  clearly  was  a 
matter  resting  In  error,  and  was*  reviewable 
1^  appeal. 

In  the  case  of  State  ex  reL  Murphy  v.  Su- 
.perior  Court,  73  Wash.  507,  131  Pac.  1136, 
thie  Piper  Case  was  relied  upon  as  authority. 
It  was  distinguished.  This  case.  In  our 
opinion,  does  not  bear  directly  one  way  or  the 
-  other  upon  the  case  we  have  at  bar;  for  the 
mandamus  was  sought  to  compel  the  court 
to  proceed  with  the  trial  of  the  case,  or  to 
rater  a  Judgment  of  dismissal.  The  court 
bad  to  a  certain  extent  exercised  its  Jurisdic- 
tion. 

It  is  agreed  by  all  text-writers,  and  has 
been  affirmed  by  this  court,  that  a  writ  of 
prohibition  is  the  counterpart  of  the  writ  of 
mandate.  The  one  Is  directed  to  compel  ac- 
tion ;  the  other  to  prohibit  it. 

In  State  ex  rel.  Wood  v.  Superior  Court,  76 
Wash.  27,  135  Pac.  494,  the  superior  court 
was  proceeding  to  hear  and  determine  a  will 
contest  which  bad  been  begun  after  the  time 
fixed  by  our  statutes  for  the  contest  of  a  will. 
In  other  words,  the  court  had  no  Jurisdiction 
to  hear  and  determine.  Proceeding  upon  the 
theory  that  tba  question  raised  by  the  record 
rested  In  the  deflnitlcm  of  that  term  as  a 
tbing  absolnte^  and  not  as  resting  In  the  de- 
termination  of  some  fact,  or  whether  the 
court  had  obtained  Jurisdiction  of  the  person 
through  a  proper  compliance  with  the  stat- 
utes ^oviding  tor  the  manner  of  bringing 
parties  Into  court,  or  acquiring  Jnrisdtctlon 
of  a  subject-matter  admittedly  within  the 
jurisdiction  of  the  court,  we  said: 

"It  Is  contoided  that  there  is  a  plain,  speedy, 
and  adequate  remedy  by  appeal,  and  for  that 
reason  the  writ  in  any  event  should  not  issue. 
But  the  law  appears  to  be  that,  where  the  court 
is  proceeding  with  a  case  without  first  having 
acquired  jurisdiction,  it  presenta  a  proper  case 
for  the  invocation  of  the  writ  of  prohibition. 
White  V.  Superior  Court,  120  Cal.  245,  58  Pac 
450;  State  ex  rel.  Alladio  v.  Superior  Court, 
17  Wash.  64,  48  Pac.  733:  State  ex  rel.  Mack- 
intosh V.  Superior  Court,  45  Wash.  248,  88  Pac. 
207.  In  the  case  last  cited,  speaking  of  the 
proper  function  of  the  writ,  it  is  said:  'The 
lonction  of  a  writ  of  prohibition  is  to  arrest 
proceedings  whi(^  are  without,  or  In  excess  of. 
Jurisdiction,  and  not  to  review  errors  in  matters 
of  procedure  where  Jurisdiction  exists.* " 


But  if  after  all  It  be  Bald  wltb  any  assur- 
ance that  we  have  held  to  the  contrary  of  our 
present  position,  it  can  be  said  with  the 
same  assurance  tliat  we  have  as  often  held 
the  other  way.  We  have  not  always  differ- 
entiated between  Inherent  power  to  hear  and 
power  to  proceed.  This  has  resulted  In  a 
confusion  in  our  decisions.  With  this  distinc- 
tion preserved,  the  law  Is  clear.  Where 
there  Is  a  lack,  of  inherent  jurisdiction  in 
the  court  Itself,  a  writ  of  pr<^ibltion  will 
lie  to  restrain  it  from  further  proceedings; 
or,  where  the  court  has  erroneously  decid- 
ed that  such  inherent  Jurisdiction  is  lacking, 
mandamus  will  lie  to  compel  It  to  entertain 
the  cause  and  to  hear  and  determine.  Where, 
however,  the  queetlcm  is  whether  the  court, 
acting  within  the  scope  of  its  admitted  Juris- 
diction, baa  acquired  Jurisdiction  over  the 
parties  or  the  particular  subject-matter,  the 
writ  wUl  not  issue.  In  such  a  case  the 
court  Is  exercising  Its  Judicial  function  in 
passing  on  the  question,  not  whether  It  has 
inherent  Jurisdiction,  but  whether  it  has  ac- 
quired Jurisdiction  or  a  right  to  proceed  with- 
in the  limit  of  an  admitted  Jurisdiction.  If 
In  the  exercise  of  Its  dlscretloq  or  Judg- 
ment, It  commits  error,  the  proper  remedy 
is  by  appeal,  and  not  by  writ  of  prohibition 
or  mandamus.  Viewed  in  this  light,  the  deci- 
sion tn  the  Piper  Case  la  entirely  conslstaot ; 
for  there  the  court  did  not  hold  that  It  lack- 
ed Jurisdiction  Inherently,  but  simply  that 
Its  Jurisdiction  had  not  been  properly  in- 
voked. 

[9}  That  the  court  has  Jurisdiction  of  the 
subject-matter  of  this  case  and  ought  to  hear 
the  petition  of  the  relator,  and  enter  a  Judg- 
ment upon  the  Issues  tendered  by  the'  answer 
of  the  guardian,  we  have  no  doubt.  Cbunsel 
admits  that  prior  to  the  enactment  of  the 
Probate  Code  of  1917  (Laws  1917,  p.  642) 
the  court,  acting  In  probate,  had  Jurisdiction 
to  Inquire  Into  the  sanity  of  a  person  who 
had  been  adjudged  to  be  Insane.  Rem.  Code,  | 
1671,  which  was  repealed  by  the  act  of  1917, 
read  as  follows: 

"Whenever  the  court  shall  receive  information 
that  such  ward  has  recovered  bis  reason,  he 
shall  immediately  inquire  into  the  facts,  and  if 
he  finds  that  such  ward  is  of  sound  mind,  he 
riiall  forthwith  discharge  such  person  from  care 
and  ■custody;  and  the  guardian  shall  immedi- 
ately settle  his  accounte  and  restore  to  such 
person  all  things  remaining  in  bis  hands  be- 
longing or  appertaining  to  such  ward." 

The  act  of  1915  (Rem.  Code,  S  5967)  provid- 
ing for  the  commitment  of  Insane  persons 
provides : 

"Whenever  in  the  judgment  of  the  superin- 
tendent of  any  hospital  for  the  insane  any  per- 
son In  his  charge  snail  have  so  far  recovered  as 
to  make  it  safe  for  sqch  patient  and  for  the  pub- 
lic to  allow  him  to  be  at  large,  the  superintend- 
ent may  pan^e  such  patient  and  allow  him  to 
leave  such  hospital,  and  whenever  hi  the  judg- 
ment of  the  superintendent  any  natient  onder 
his  charge  has  become  sane,  mentally  responsible 
and  probably  free  from  danger  of  relapse  or  re- 
currence of  mental  unsoundness,  the  superin- 
tendent shall  discharge  such  patiait  from  tite 
hospital" 
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In  Uie  same  sectUnL  It  Is  provided  that  a 
jjndge  of  the  superior  court  may  recommit 
any  person  who  has  been  panded  by  the  su- 
perintendent ot  the  hospital.  The  sapeilor 
courts  of  this  state  are  courts  <^  general  ju- 
risdiction. Ttiey  bare  pow«r  to  hear  and 
determine  all  matters,  legal  and  equitable, 
and  all  special  proceedings  known  to  the  com- 
mon law,  except  in  so  far  as  these  powers 
have  been  ezpresAy  denied.  The  power  of 
the  court  to  dteebarge  a  p»son  committed  as 
Insane  did  not  SepeoA  upon  the  statute  which 
has  been  r^tealed.  The  court  had  Inherent 
]nrlsdlctj<m  Independent  of  statute.  The 
power  ot  a  court  to  dlschai^  or  commit  an 
Insane  persmi  Is  an  Inherent  power  of  a 
court  of  equity.  It  is  derived  ex  necesedtate 
from  the  commonwealth.  It  rests  In  the 
sovereignty  Just  as  it  rested  In  the  king  at 
««im<m  law,  and  Is  aerdsed  now  by  a  court 
of  equity  just  as  It  was  then  exndsed 
throu^  the  courts  of  ilbancery.  If  the  pow- 
er Is  bestowed  up(m  anotho:  tribunal  6r  per- 
son, It  does  not  follow  that  Uie  court  la 
d^vlved  of  Its  jurlsdietloh.  For  the  same 
reason  of  necessity  it  la  held  that  Oie  grant^ 
ed  jurlsdlctloD  Is  cumulative  and  ooncur- 
Tent  with  ttiat  of  a  «mrt  of  c^iancery.  In 
re  Sail,  69  Wash.  680, 110  Faa  82,  620,  140 
Am.  St  Bep.  886;  14  R.  0.  664-066;  22 
Cye.  1120.  Tliat  the  superior  court  has  such 
general  powffls  has  been  held  In  the  f<^ow- 
ing  cases:  Mooto  v.  Ferrott,  2  Wash.  1,  26 
Fac.  006;  Krieschel  v.  Board  of  Gom'rs,  Sno- 
homish County,  12  Wash.  426,  41  Fac.  160; 
Fllley  V.  Huiphy,  80  Wash.  1,  70  Fac.  107; 
Bofonned  Presbyterian  Church  v.  McMillan, 
31  Wash.  643.  72  Fac.  602;  In  re  Sail,  60 
Wash.  539,  HO  Fac.  82,  WS,  140  Am.  St.  Bep. 
886:  In  re  Ostlnnd's  Estate,  67  Wadi,  369, 
106  Fac.  1116,  235  Am.  St  Rep.  900;  Sloan 
V.  West,  68  Wash.  623, 116  Fac.  272;  Alaska 
Banking  ft  Saffe  Deposit  CO.  v.  Nc^es,  64 
Wash.  672, 117  E^c.  402;  State  ex  rel.  Keas- 
al  V.  Sup«1or  Court  76  Wash.  201,  136  Pac. 
147;  In  re  Martin's  Estate,  82  Wash.  220. 
144  Pac.  42;  Bitcbie  v.  Trumbull,  89  Waah. 
389.  154  Pac  816.  If  this  be  80^  it  follows 
that  the  repeal  of  flection  1071  did  not  in  any 
way  affect  the  Jorisdlctlmi  of  the  court  to 
inquire  into  the  sanity  of  a  person  who  may 
be  committed  or  panAed. 

[4]  The  power  of  the  court  to  act  inde- 
pendently of  the  statute  Is  really  confessed 
by  counsel;  tor  he  grants  that  the  court 
would  have  power  to  hear  the  issues  ten- 
dwed  by  the  petitioner  If  he  had  brought 
a  habeas  corpus  proceeding.  If  the  court 
waAer  Its  general  equity  powers  has  Jurls- 
dlcti<ni  over  Insane  persons,  the  remedy  or 
procedure  is  A  matter  of  secondary  consld- 
erati<m;  for  a  court  of  equi^  has  power  not 
only  to  decree,  but  to  enforce  Its  decrees  In 
its  own  way  In  the  absenw  of  a  definite  pro- 
cednrew  We  so  hdd  in  Re  Soli,  supra,  where 
we  upheld  the  apimlntment  of  a  gnaiOlan  for 
the  estate  of  a  nonresident  ward  in  the  ab- 
sence of  any  statute  or  procednr& 


In  the  case  at  bar  Andrews  was  not  confin- 
ed to  the  hospital,  hut  was  out  mi  a  parole 
granted  by  ^e  of  the  Judges  <a  the  superior 
court  of  King  counf;y;  and  although  It 
might  be  held  that  when  an  Insane  person  Is 
confined  and  In  charge  of  the  superintend- 
ent of  a  hospital,  he  might  be  required,  in 
the  interest  of  a  more  orderly  procedure,  to 
claim  his  eiemi>tlon  tsom  restraint  by  fln^ 
ai^lylng  to  the  superintendent  of  the  hosirf- 
tal,  It  should  not  be  held  when  the  petition 
shows  that  the  patient  is  not  so  restrained, 
but  is  at  large  under  a  parole  Issued  by  the 
cosnmlttlng  court 

No  other  question  in  the  case  was  con- 
sidfffed  by  rec^ndent  We  will  not  there- 
fore anticipate  than  pending  an  appeal  aft- 
er a  trial  nvoa  the  merits. 

The  writ  wUl  Issue. 

BUCJS,  O.  J.,  and  HOLOOMB,  J.^  omcnr. 

MOUNT,  J.  (dissenting).  I  cannot  agree 
tibat  this  Is  a  case  for  the  Issuance  of  the 
writ  of  uundate.  Our  statute  provides,  at 
section  1014,  R«n.  Code,  tbat: 

The  writ  "may  be  Issued  by  any  court,  except 
a  justice's  or  a  police  conrt,  to  any  inferior  tri- 
bunal, •  •  *  to  compel  the  performance  of  an 
act  which  the  law  especially  enjoins  aa  a  dutv 
resulting  from  an  office,  trust  or  station.  •  ♦  •  " 

And  at  section  1015: 

"The  writ  must  be  issued  in  all  caaes  where 
there  is  not  a  plain,  sneedy  and  adequate  remedy 
in  the  ordinary  course  of  law." 

This  court,  In  State  ex  rel.  Miller  v.  Su- 
perior Court,  40  Wash.  555,  S2  Pac.  877,  2 
U  E.  A.  (N.  S-)  395,  111  Am.  St.  Rep.  925, 
laid  doif-n  the  rule,  In  accordance  with  the 
statute,  that  these  extraordinary  writs  would 
not  Issue  in  cases  where  there  was  a  plain, 
speedy,  and  adequate  remedy  by  a^eal. 
We  there  said: 

"We  again  announce  the  rule  that  the  ade- 
quacy of  the  remedy  by  appeal,  or  in  the  ordi- 
nary course  of  law,  is  the  test  to  be  applied  by 
this  court  in  all  applications  for  extraordinary 
writs,  and  not  the  mere  question  of  jurisdiction 
or  lack  of  jurisdiction,  and  that  the  adequacy  of 
the  remedy  by  anneal  does  not  depend  upon  the 
mere  question  of  delay  or  expense.  There  must 
be  something  in  the  nature  of  the  action  or 
proceeding  that  makes  it  apparent  to  this  court 
that  it  will  not  be  able  to  protect  the  rights  of 
the  litigants  or  afford  them  adequate  redress, 
otherwise  than  through  the  exercise  of  this  ex- 
traordinary jurisdiction. 

"We  desire  to  say  in  conclusion  that  the  court 
is  declaring  no  new  rule  at  this  time.  The  rule 
now  adhered  to  has  Deen  the  eetahlisfaed  one  in 
this  court  since  the  decision  in  State  6x  rel. 
Townsend  Gas,  etc.,  Co.  t.  Superior  Court  [20 
Wash.  602.  55  Fac.  933]  supra,  and  ever  since 
the  announcement  of  that  decision  the  court  has 
miifomly  treated  the  eases  cited  by  the  relator 
as  overruled.  To  avoid  further  misunderstand- 
ing, the  cases  of  State  ex  rel.  Cummings  v.  Su- 
perior Court  [5  Wash.  518,  32  Pac.  457,  771], 
State  ex  rel.  Campbell  V.  Superior  Court  [7 
Wash.  S4>6,  34  Pac.  1103],  State  ex  rel.  Allen  v. 
Superior  Court  [9  Wash.  668.  38  Pac.  206].  and 
State  ex  rel.  Stockman  t.  Superior  Court  [15 
Wash.  366,  46  Pac.  3801  supra,  and  all  other 
daciBtons  ox  this  conrt  which  make  the  guestiaDi 
ot  ttm  jnriidictl<m  of  tlie  conrt  bdow  the  stde 
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teat  of  Jorisdletion  In  tlils  court,  tax  applica- 
tions of  this  kind,  are  hereby  overrnled." 

It  was  stated  there,  In  lansuage  u  apt 
as  may  be  readily  conceived,  that  these  ex- 
traordinary writs  vUl  not  be  issued  where 
there  fs  a  plain,  speedy,  or  adeaoate  remedy 
by  appeal,  and  we  have  steadfostly,  since 
Oiat  time,  held  to  that  role,  with  the  po«i- 
ble  exceptltm  of  cases  wh^  tba  court  has 
erred  in  granting  or  refusing  to  grant  a 
change  of  venne;  and  in  tliose  cases  we 
have  held  that  the  ranedy  by  appeal  was 
Inadequate,  and  for  that  reason  alone  have 
issued  writs  of  mandamus  and  prohlblfloii. 
It  is  not  claimed  In  this  case,  and  cannot 
reasonably  be  claimed,  that  the  relator  here 
does  not  have  an  adequate  remedy  1^  ap- 
peal As  stated  In  the  majority  opinion, 
Mr.  Andrews  was  adjudged  to  be  Insane. 
His  wlfa  was  appointed  guardian  ot  his  per- 
son and  estate.  Aftmrards  Hr.  Andrews 
was  paroled  to  the  care  of  his  daughter,  who 
filed  an  andlcatltm  in  the  lower  court,  al- 
leging that  hip  reason  had  returned,  and 
praying  the  conrt  to  adjudge  him  again  sane 
and  to  order  the  gnarfflan  to  turn  his  prop* 
erty  over  to  bhn  as  a  sane  parson.  In  an- 
swer to  this  petltico  Mrs.  Andrews  filed  a 
demurrer,  and  upon  the  hearing  of  that  de- 
murrer the  trial  court  construed  a  statute 
(Bern.  Code,  I  6067)  to  mean  that  the  supe- 
rior conrt  did  not  hare  Jurisdiction  to  de- 
termine whether  the  Insane  person  was 
stored  to  sanl^,  and  fbr  that  reason  sus- 
tained the  demurrer,  and  was  about  to  dis- 
miss the  petition.  If  we  may  assmne  that 
the  trial  court  erred  In  the  constmctlMi  of 
the  statute  referred  to,  and  because  of  that 
error  dismissed  the  applicaticm,  or  was  about 
to  do  so,  It  is  clear  that  tbe  relator  has  as 
plain,  speedy,  and  adequate  a  remedy  by 
appeal  as  In  any  other  case.  Suppose  that 
the  simplest  form  of  action  is  broc^ht  up- 
on a  promissory  note.  Suppose  the  defend- 
ant demurs  to  the  complaint  upon  the 
ground  that  the  court  has  no  Jurisdiction 
over  the  subject-matter.  Suppose  the  court. 
In  ruling  upon  the  demurrer,  construes  a 
statute  and  sustains  the  demurrer  to  the 
complaint,  and  is  about  to  dismiss  the  ac- 
tion. Can  it  be  said  that  the  plaintiff  In 
such  action  has  no  plain,  speedy,  or  ade- 
qnate  remedy  by  appeal,  and  therefore  may 
review  tbe  error  by  mandamus?  I  think 
not  And  yet  the  relator's  remedy  here  is 
just  as  plain.  Just  as  speedy,  and  Just  as 
adequate  as  In  the  supposed  case.  In  State 
ex  rel.  Langley  v.  Superior  Court,  74  Wash. 
066,  134  Pac.  173,  where  we  referred  to  a 
former  opinion  In  that  same  case,  73  WaslL 
110,  131  Pac.  482,  holding  that  certain  oi^ 
ders  could  not  be  reviewed  In  advance  of 
final  Judgment,  we  said: 

"The  basis  of  the  majorl^  opinion  was  that 
tbe  relators  had  an  adequate  remedy  by  appeal 
Thifl,  Indeed,  ia  the  true  test  in  all  applications 
for  extraordinary  writs.  State  ex  ra.  Eors- 
Btrom  V.  Superior  Ooart,  48  Wash.  671,  M  Pac 
472;  ^tata  ax  rd.  Carraa  t.  Snperior  Court, 


30  Wash.  700.  71  Pac.  648;  SUte  ex  reL  Eg- 
bert V.  Blamber«,  46  Wash.  270.  89  Pac  7TO; 
State  ex  rel.  Gabe  v.  Main,  66  Wash.  381,  119 
Pac.  844 ;  State  ex  rel.  Townaend  Gaa  &  Blec. 
Light  Co.  v.  SoperioT  Court,  20  Wash.  502,  55 
Pac.  933.  The  authorities  are  unanimous  to 
the  effect  that  neither  a  writ  of  mandate  nor 
other  extraordinary  writ  can  be  used  to  perform 
the  office  of  an  anneal  to  review  the  jndidal  ac- 
tion of  an  inferior  trlbimal." 

There  is  no  showing  In  diis  record,  and 
none  was  attonpted  upim  the  oral  argument, 
that  any  onergency  edsts,  w  that  there  Is 
any  danger  of  any  rights  or  any  property 
being  lost  by  Caterer  dday  may  occur  up- 
on'an  appeal,  diould  one  be  taken;  bat  the 
relator  comes  here  insisting  that  tbe  writ 
should  issue  neratbelesa.  If  the  writ  may 
inue  in  this  case^  then  it  may  Issue  In  all 
cases  where  a  general  demurrer  which  goev 
to  tbe  Jurisdiction  ^ther  of  tbe  person  or 
of  the  subject-matter  is  sustained  to  a  own- 
plaint  The  Issuanoe  of  tbe  writ  tn  tills  case 
again  apem  the  door  to  appeals  by  writa  of 
mandamus,  and  not  In  the  ndlnary  way. 
This  is  what  we  sou^t  to  KvoiA  when  we 
announced  the  nUe  in  State  ex.  veL  BCillur 
r.  Superior  Court,  smwa.  I  agree  tiiat  Ju- 
Tisdlctl<m  Is  the  power  to  hear  and  deter- 
mine causes.  The  trial  court  exercised  that 
power.  It  decided  the  case  tip<»  a  question 
of  law.  If  tbat  decision  was  orroneous,  it 
may  be  reviewed  by  ordinary  aroeal.  If 
the  decision  was  rifl^t,  it  dlQtosea  of  the 
case.  I  agree  that  tbe  aBi<»  ot  the  writ  of 
mandamus  is  to  compel  inferior  tribunals 
to  exercise  their  Jurisdictl<HL  The  lower 
tribunal  lias  acted  in  this  case  and  «erds- 
ed  its  Jurisdiction,  f  agree  that  prior  to 
State  ex  reL  HlUer  v.  Superior  Court,  su- 
pra, this  court  had  issued  writs  <A  manda- 
mus where  ttiere  was  a  remedy  by  appeal. 
But,  as  stated  in  that  case,  all  those  deci- 
sions were  overruled  where  the  questlim  of 
Jurisdiction  of  the  court  below  was  the  sole 
test  of  Jurisdiction  in  this  conr^  and  the 
quotattoi  trom  the  Langley  Case,  supra, 
shows  that  the  rule  has  been  adhered  to 
where  there  was  a  remedy  by  amieal.  The 
gmeral  rule  in  other  states  may  be  that  er- 
rors d  this  kind  may  be  reviewed  by  a 
writ  of  mandamus,  but  that  is  not  the  rule 
In  this  court,  and  we  have  frequently  so 
held,  because  the  statute  of  this  state  ccm- 
trols,  and  provides  that  such  writs  may  be 
issued  tmly  where  there  is  not  a  plain, 
^eedy,  and  adequate  remedy  by  appeal.  In 
the  cases  referred  to  in  the  majority  opin- 
ion, evoi  in  State  ex  rel.  Martin  v.  Supnlor 
Court,  97  Wash.  358.  166  Pac.  630,  L.  R  A. 
1917F,  906,  which  was  a  diange  of  venue 
case,  we  conduded  that  there  was  no  plain, 
speedy,  and  adequate  remedy  by  ai^>eal,  and 
for  that  reason  writs  were  issued.  I  would 
readily  concede  in  this  case  that,  it  there 
was  no  adequate  remedy  by  appeal,  then  It 
would  be  a  proper  case  for  0ie  issuanoe  of 
the  writ  I  agree,  of  course^  Chat  tbe  extra- 
ordinary writ  ot  pn^iiUtion  or  mandamus 
may  be  a  veedy  and  easy  way  of  reviewing 
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errors  wMdi  occar  In  the  trial  court,  but 
tmtU  the  majralty  opinlMi  becomes  the  law 
and  r«ads  out  of  the  statute  section  lOin, 
as  It  undoubtedly  does,  and  oTerrules  State 
ex  rel.  Miller  t.  Superior  Court,  suiua,  and 
numerous  other  cases  holding  to  the  same 
effect,  I  most  withhold  my  conciirreQce  in 
that  practice. 

PARKER,        CDDcarB  with  MOUNT,  3. 


HeRAB  T.  ANOBUBS  BREWING  00.  «t  aL 
<No.  14228.) 
(Bapreme  Court  of  Waablngton.   April  22, 

L  replbtiw  ^=>46— Dttties  ow  Lbvtiko  Of- 

nCEBS. 

Where  aheriff  held  property  under  writ  of 
replevin  and  no  redelivery  was  ever  given,  it 
became  his  doty  after  three  days,  and  on  pay- 
mait  of  bii  coBts,  to  tarn  the  property  over  to 
the  plaintiff  In  replevin. 

2.  ItTDEuniTT  ^»14— Replevin  Bond— Shsb- 
iFt'B  BoNDSiuN— Notice  to  Defend. 
Where  brewing  company  brongbt  replevin 
and  obtained  the  property  after  toe  levy,  as- 
signing it  to  its  succeasor,  and  the  replevin 
defendants  <d)tained  a  jodgioent  for  the  p^perty 
against  the  sheriff,  and  also  got  jodpnent 
against  the  surety  on  the  rmlevin  bondf  which 
was  paid,  and  the  surety  filed  claim  with  the 
receiver  for  the  brewing  company,  which  waa 
allowed,  and  the  surety  on  tne  receiver's  offi- 
cial bond  paid  the  amount  of  tb«  claim  and  sued 
the  sheiiirs  bondsman,  notice  to  the  brewing 
company  and  tiie  receiver's  bondsmen  of  the 
action,  with  demand  that  they  defend  it,  did  not 
obligate  them  to  pay  the  Judgment  therein  un- 
lesa  Uiey  were  liable  over  either  by  express  con- 
tract or  opuation  of  law. 
8.  iNDKuniTT  ^>14— Bspxxvzir  Bond— Shxb- 
ift'b  Bondshan— Defense  of  Aittion. 
In  soch  case,  there  beins  no  express  con- 
tract and  no'  UablUty  arislns  by  operation  of 
law  becanse  the  sherift  at  ow  request  of  the 
brewing  company  turned  over  the  property  in 
keeping  with  his  duty,  the  brewing  company 
and  the  receiver's  bondsmoi  were  not  reQOired 
to  d^end. 

Department  1.  Ai^keal  from  8iq>erior 
Court,  King  Coun^;  Walter  If.  French, 
Judge. 

AcUoii  by  Dopald  McRae  against  the  An- 
geles Brewing  Onnpany  and  another.  Judg- 
ment dismissing  the  actltm,  and  plaintiff  ap- 
peals. Affirmed. 

Hatbaway,  IBeebe  &  Hathaway,  of  Bverett, 
for  ai^Ilant  Edgar  C.  Snyder  and  Frank  A. 
Ste^  both  of  Seattle  for  respondents. 

BIAIN,  3.  The  plaintiff  brought  tbia  action 
for  Uie  porpoee  of  recovering  the  amount  of  a 
Judgment  and  costs  wUdi  had  previously 
been  rendered  against  him  as  sheriff  of  Sno- 
homish ooon^,  wbidi  Judgment,  it  la  claimed, 
resulted  from  the  levy  of  a  writ  of  mderin 
upon  certain  personal  property.  When  th"e 
cauM  came  on  for  trial,  the  deflBndanta  de- 
murred on  tome  to  the  complaint,  and  ob- 
jected to  the  introduction  of  any  evidence  in 
support  thereof  because  no  cause  of  action 


was  stated.  After  argument,  the  position  of 
the  defendants  was  sustained.  The  plaintiff 
thereupon  declined  to  plead  further,  and 
elected  to  stand  upon  the  complaint;  and  a 
Judgment  was  entered  dismissing  the  action. 
From  this  Judgment  the  plaintiff  appeals. 

The  controlling  facts  In  the  complaint  may 
be  stated  as  follows:  The  Angeles  Brewing  A 
Malting  Company  was  a  corporation  organiz- 
ed and  existing  under  the  laws  of  this  state. 
On  April  18,  1910,  this  company  being  finan- 
cially embarrassed,  one  J.  F.  Janecke  was  ap- 
pointed a  receiver  therefor.  The  surety  on 
the  receiver's  official  bond  was  the  Fidelity  & 
Deposit  C<Hnpany  of  Maryland.  On  the  26th 
day  of  March,  1913,  the  receiver  commenced 
an  action  in  the  superior  court  of  Snohomish 
county  for  the  recovery  of  certain  personal 
property  'wtai(^  he  claimed  belonged  to  the 
Angeles  Brewing  &  Malting  Company.  The 
defendants  in  this  action  were  A,  B.  Kick 
and  wife.  When  the  action  was  instituted, 
the  receiver  gave  a  bond  In  Yeplevln  upm 
which  the  Natltmal  Surety  Company  was 
surety.  When  the  bcmd  was  filed,  a  writ  of 
replevin  was  issued  and  delivered  to  the  ap- 
pelant as  sheriff  of  Snohomish  county,  and  he 
immediately  took  possession  of  the  property 
in  dilute  in  the  action.  While  the  replevin 
action  was  pending,  the  receiver  for  the  Ange- 
les Brewing  &  Malting  Omnpany  sold  aikd 
transferred  the  assets  of  that  conqtany  to 
the  Angeles  Brewing  Company,  a  corporation. 
A  part  ot  the  property  covered  by  tbla  trans- 
fer was  that  in  'dispnte  In  the  r^j^vln  action. 
On  June  30^  iSUO,  Bv  C.  Snydtf ,  acting  as  the 
agent  or  attorney  -for  the  Angeles  Brewing 
Company,  requested  the  appellant  to  turn 
over  to  the  latter  company  the  iMwperty 
which  he  hdd  under  the  writ  of  replevin. 
This  was  done.  Subsequently  the  replevin 
action  went  to  trial  and  resulted  in  a  finding 
that  Kick  and  wife  were  th«  owners  of  the 
property  in  dispute  in  the  replevin  action; 
and  the  Judgment  ordered  the  return  thereto 
to  them,  and  that  in  the  event  of  failure  to  re- 
turn the  property  judgment  be  entered  for 
$200  and  the  costs  against  the  plaintiff  in 
that  action.  Hie  property  was  not  returned, 
and  the  Judgment  was  so  entered.  This  Judg- 
ment not  being  paid  by  th<e  receiver,  who  was 
the  plaintiff  in  the  actlcm,  a  Judgment  was  ob- 
tained against  the  National  Surety  Company, 
the  surety  on  the  r^levlu  bond,  for  1297.92, 
which  Judgment  was  paid  by  the  surety  com- 
pany. On  the  26th  day  of  August,  1914,  tlie 
KatiiniBl  Surety  Company  filed  a  claim  for 
the  amonnt  of  tliis  Judgment,  and  the  coats 
wbi^  it  bad  sostained,  with  the  receiver  fbr 
the  Angeles  Brewing  ft  Malting  Cconpany. 
This  claim  was  subsequently  allowed  by  the 
recelTer.  Xbereafter,  the  Fid^ty  ft  Deposit 
Oompany,  tba  aorety  on  the  receiver's  official 
bond,  paid  to  tbe  Natlmial  Surety  Company, 
the  surety  on  the  rendevin  bond,  ttae  amount 
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of  tbe  claim,  and  toc&  an  assignment  thereof. 
On  the  8th'  day  of  January,  1916,  the  Fidelity 
&  Deposit  Company  of  Maryland  Instituted 
an  action  against  the  appellant  to  recover  the 
amount  paid  by  it  to  the  National  Surety 
Company,  and  recovered  a  judgment  against 
tbe  appellant  and  the  United  States  Fidelity 
&  Guaranty  Company,  the  surety  on  his  offi- 
cial bond  as  sheriff.  After  this  action  had 
been  begun,  notice  thereof  was  given  to  both 
of  the  respondents,  coupled  with  the  demand 
that  they  defend  th«  action.  This  they  did 
not  do.  Subsequently,  and  on  the  8th  day  of 
May,  1916,  Judgment  was  rendered  against 
the  appellant  and  the  surety  on  his  bond  In 
the  sum  of  $441.82.  The  present  action  was 
begun  to  recover  from  the  respondentB  tbe 
amount  of  this  Judgment.- 

[1]  The  theory  of  the  complaint,  if  we  have 
correctly  Interpreted  It,  is  that  the  property 
In  dispute  in  the  replevin  action  was  wrong- 
fully and  fraudulently  obtained  by  the  Ange- 
les Brewing  Company  while  that  action  was 
pending.  As  we  view  It,  however,  the  repre- 
sentations at  the  time  the  property  was  de* 
livered  to  the  Angeles  Brewing  Company  are 
imnuterlaL  At  that  time  the  appellant  held 
tbe  property  under  a  writ  of  replevin  and  no 
redelivery  was  either  theretofore  or  thereaft-. 
er  given.  Consequently,  it  became  his  duty, 
i;tpon  the  expiration  of  three  days  and  the 
payment  ot  bis  coats,  to  turn  the  property 
over  to  the  plaintiff  In  the  ri^lerln  &ctl<Hi, 
tbe  receiver  tar  the  Angeles  Brewlnff  ft  Malt- 
ing Company. 

[2]  But  the  receiver  had  prior  to  tblB  time 
sold  and  transferred  the  prt^rty  to  the  An- 
geles Brewing  Company.  Therefore,  when 
the  property  was  turned  over  to  the  latter 
company,  It  passed  to  the  grantee  of  the 
plaintiff  In  the  replevin  action.  No  redelivery 
bond  having  been  j^ven,  the  bond  In  replevin 
stood  for  the  property,  ^e  respondents  here 
were  not  parties  to  the  action  against  appel- 
lant which  resulted  In  the  Judgment  which  Is 
the  basis  of  the  present  action.  Not  being 
parties  to  that  action,  the  notice  to  them  of 
tbe  pendeacy  of  the  action  and  the  demand 
that  they  defend  the  same  would  not  obll^te 
them  to  pay  the  Judgment  unless  they  were 
liable  over  either  by  express  contract  or  by 
operation  of  law.  National  Surety  Co.  v. 
Fry'Co.,  86  Wash.  118.  149  Pac.  63T. 

[S]  Obviously,  they  were  not  liable  by  ex- 
press contract,  and  it  seema  equally  dear 
that  a  liability  conld  not  arise  by  operation 
of  law  by  reason  of  tbe  fbct  that  tbe  sberU^ 
at  the  request  of  tbe  agent  or  attorney  for  the 
Angeles  Brewing  Company,  did  an  act  whi<^ 
It  was  his  duty  to  do.  There  being  no  liabili- 
ty on  tiie  part  of  the  respondentia  either  by 
express  contract  ot  by  operati<m  of  law,  they 
were  not  required,  in  refuse  to  the  notice 
and  demand,  to  appear  and  defend  the  ac- 
tion. 


While  the  question  is  not  before  ns,  it  may 
not  be  Inappropriate  to  say  that  we  do  not 
understand  upon  what  theory  the  Judgment 
was  rendered  against  the  appellant  as  sheriff, 
and  his  bondsman.  In  tbe  action  brought  by 
the  Fidelity  &  Deposit  Ccanpany  of  Maryland. 
The  property  of  the  Angeles  Brewing  &  Malt- 
ing Company  had  been  sold  by  the  receiver, 
and  presumably  at  least  he  had  received  com- 
pensation therefor,  which  became  a  part  of 
the  funds  in  his  hands. 

The  claim  of  the  National  Surety  Company, 
the  surety  on  the  replevin  bond,  was  filed 
with  the  receiver  and  allowed.  There  Is  no 
showing  that  the  assets  In  the  receiver's 
hands  were  not  sufficient  to  pay  this  claim. 
The  Fidelity  &  Deposit  Company  of  Mary- 
land, the  surety  on  the  receiver's  official  bond, 
was  therefore  a  mere  volunteer  when  It  paid 
the  amount  of  the  claim  of  tbe  National 
Surety  Company,  tbe  surety  on  tbe  replevin 
bond.  But  it  Is  unnecessary  to  pursue  this 
question,  because  no  appeal  has  been  pros^ 
cnted  from  that  judgment 

The  Judgmoit  will  be  affirmed. 

ELOIS,  G.  J.,  and  FCLLERTON,  PABEEB, 
and  WEBSTBB,  JJ.,  concur. 


NATIONAL  SDEETX  CO.  v.  AMERICAN 
SAVINGS  BANK  &  TRUST  GO.  et  eL 
(No.  14304.) 

(Supreme  Court  of  Washington.   April  18, 
1918.) 

1.  Appeal  aitd  Bbbob  «s»962  —  Dibuubai, 
AND  NoNsurr  0s>6O(l)  —  Dismissal  of 
Cbosb-Couplaint— Want  of  Pbosecvtioh 
— DiscBBTiosr  OF  Trial  Couk^— Rbview. 

Disposition  of  motion  to  dismiBs  a  cross- 
complamt  for  wont  of  prcwecution  is  witbin  the 
discretion  of  the  trial  court,  and  Its  exercise 
of  such  discretion  will  not  be  disturbed  except 
for  abuse. 

2.  Municipal  Cobpobationb  ^373(7)— Ab- 

BIONUENT  BT  CONTBACTOB  TO  BaNE— CoN- 
TEACTOB  WITH  CiTY— TBUBT  FUND. 

Where  contractor  gave  a  bank  an  assign* 
ment  of  all  moneys  to  become  due  under  his 
contract  with  the  city,  wliich  assigument  pn- 
Tided  it  was  not  Talid  as  against  claims  for 
labor,  material,  etc.,  the  assignment  did  not 
make  the  70  per  cent  of  the  monthly  estimates 
due  from  the  city  to  the  contractor  a  trust 
fund  in  tbe  hands  of  the  bank  with  which  to 

Eay  labor  and  material  claims  accn^ing  and 
led  with  tbe  city  after  the  monthly  estimates 
were  earned  and  paid  to  the  bank ;  the  purpose 
of  the  assignment  being  to  finance  the  work, 
and  the  contractor  not  being  in  default. 

3.  Assiqnuentb  «=»5<K1)— Apfbopbiation  '  of 
Fund  —  Gonibaciob's  Absionment  to 
Bane. 

An  assignment  to  a  bank,  by  the  contractor 
with  a  city  for  a  street  improvement,  of  all 
moneys  which  shall  become  due  and  payable  to 
him  under  the  contract,  expressly  subject  to 
claims  for  labor  and  materials  supplied  in  tbe 
prosecution  of  the  work,  is  not  an  apiwc^riation 
of  the  fund,  which  does  not  take  place  until 
actual  payment  to  the  bank,  and  then  only  pro 
tanto. 
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4.  AasiQVUEmu  ^s»74— Goutbaoiob'b  Ab- 

SIQNUENT  TO  BaH  K  —  AFFBOmATION  OT 
MONBTS.  , 

Wliere  the  contractor  wlui  a  for  a  street 
improireinent  to  finuee  tbe  vortc  aestened  to 
a  bank  the  70  per  cent  which  was  to  De  paid 
him  by  the  city  on  monthly  estimates,  making 
the  asBtgomentB  subject  to  claims  for  labor  ana 
materialt  and  the  idiy  actually  paid  installments 
to  asngnee  bank  ^thout  notice  of  labor 
or  material  Claims,  and  before  default  of  the 
contractor,  tbe  payments  passed  absolute  title 
to  the  money  to  the  bank  under  the  assignment. 

5.  Municipal  Cobpobations  *=>370— Cnr'a 

CONTBACr  FOB  PuBZJO  WOBK— DlSOBBTlON 

TO  BsTAin  Moneys. 
Where  a  contract  with  a  city  for  a  street 
improvement  provides  the  cihr  may  withhold 
any  and  all  payments  under  the  contract  until 
satisfied  that  all  material  and  labor  supplied  has 
been  paid  for,  such  provision  amouats  to  no 
more  than  a  permission  to  the  city  to  exercise 
a  discretion,  and  creates  nb  duty  to  any  one 
on  the  ci^'s  part 

Q.  MUNICIFAI,  COBFOBATIONS  «=>353  —  AS- 
SIGNMENT BY  GONTBAOTOB  TO  BANK— CON- 
TBACTOB  FOB  PUBLIC  WOBK— BlGHT  OF  ClTI 

TO  Pat. 

Where  the  statement  In  tbe  asaignment  to 
a  bank,  by  a  contractor  with  a  city  for  a  street 
improvement,  that  the  assignment  was  not  to 
be  valid  as  against  claims  for  labor  and  materi- 
al, was  evidently  placed  beneath  the  contractor's 
signature  as  a  recognition  of  the  city's  privi- 
lege to  hold  up  in  its  discretion  mon^  to  pay 
claims,  and.  before  the  contractor's  default  and 
without  notice  of  claims,  the  city  paid  tbe  as- 
signee bank  the  70  per  cent,  of  monthly  esti- 
mates due  the  contractor,  it  acted  witbin  its 
lights,  and  neither  the  dty,  labor  or  material 
claimants,  or  tbe  contraetcNrB  surety,  could  re- 
cover the  money. 

7.  Municipal  Oobpobations  «s3363— Aobeb- 

UENT  TO  BbLEASB  FuNDS— LXABILITT  OF 

Contbactob's  Subett. 
Where  a  bank,  assignee  of  a  contractor  with 
a  dty  for  a  street  improvement,  on  request  of 
the  contractor's  surety,  which  in  writing  agreed 
the  bank  was  to  forfeit  no  rights,  released  mon- 
ey paid  to  it  by  the  city  under  tbe  assignment, 
which  money  was  Its  own,  there  arose  an  im- 
plied promise  on  the  part  of  the  surety  company 
to  repay  such  m<Hiey,  if  the  contractor  did  not, 
and  Uie  surety  could  not  retain  the  benefit  and 
deny  the  liability;  this  despite  Uie  fact  that 
neiuier  [wrty  was  sure  at  the  time  as  to  jmt 
what  the  bank's  rights  were. 

8.  Intebkst  «=al9(l>— Liquidated  Amottnts 
— Claims  fob  Monet  Loaned. 

Claims  of  a  bank,  assignee  of  a  contractor 
with  a  city  for  a  street  improvement,  against 
the  contractor's  surety  for  amounts  received  by 
tbe  bank  from  the  city  under  the  asaignment 
and  released  to  labor  and  material  daimants 
on  the  surety's  request,  were  liquidated,  being 
in  substance  claims  for  money  loaned,  and  in- 
terest was  proiierlj  allowed  on  them  In  favor 
ot  the  bank. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge. 

Action  of  Interpleader  by  the  National 
Surety  Company  against  tbe  Bratnober  Lum- 
ber Company  and  others,  wherein  the  Amer- 
ican Savings  Bonk  &  Trust  Company  aied 
cross-coraplalnt  setting  up  two  causes  of  ac- 
tion. From  a  Judgment  In  favor  of  tbe  bank 
on  Its  second  cause  of  action,  plaintiff  surety 
company  appeals.  Affirmed. 


C  B.  White,  of  Seattle,  for  aiv^nt  Var- 
reU»  Kane  &  Stratton,  of  Seattlfi^  tor  re- 
spondent 

SXLLIS.  C.  J.  In  DecttnbOT,  1808,  one  Paul 
Steenstrup  entered  into  a  contract  with  tbe 
dty  of  Seattle  for  Uie  Improvonent  of  Weet- 
em  avenue.  He  tarnished  the  statutory  bond 
conditioned  as  required  by  the  act  of  1908 
(lAWB  1909.  p.  716,  Bern.  &  Bal.  Code.  {  1159), 
with  the  NaticHial  Surety  Company  as  enrety. 
To  finance  the  worlc  the  contractOT  made  an 
arrangement  with  American  Savings  Bank  & 
Trust  Company  to  advance  the  necessary 
money  as  tbe  worlc  progressed,  glvliig  to  tbe 
bank  an  assignment  of  all  moneys  to  become 
due  under  the  contract  This  assignment 
was  on  a  dty  form,  and  at  its  foot  boieatfa 
the  contractor's  signature  was  printed: 

"This  assignment  is  not  valid  as  against  any 
claims  for  labor,  material,  provisions  and  goods 
supplied  and  furnished  in  the  prosecution  of 
this  contract." 

This  assignment  was  filed  with  the  city. 
Under  this  arrangement,  the  bank  advanced 
from  time  to  time  considerable  sams,  ap- 
plying moneys  received  from  the  city  on 
monthly  estimates,  in  parUal  repayment. 
Before  the  completion  of  tbe  work,  numerous 
claims  for  labor  and  materials  furnished 
to  the  contractor  In  the  prosecution  ot  the 
work  were  filed  witli  the  dty  as  claims 
against  the  bond.  After  the  work  was  com- 
pleted in  June,  1911,  the  National  Surety 
Company  brought  an  action  Interpleading 
tbe  various  claimants  to  adjudicate  and  de- 
termine their  claims.  The  American  Sav- 
ings Bank  &  Trust  Company  was  made  a 
party  defendant  as  asserting  some  dalm  to 
the  30  i>er  cent,  of  the  contract  price  for  the 
work,  reserved  by  the  city  under  the  usual 
provision  in  the  contract  requiring  such 
reservation  to  protect  claimants  for  work, 
labor,  and  supplies  furnished.  FlalntlfF 
prayed  that  any  claim  of  the  bank  be  ad- 
Judged  Inferior  to  all  valid  claims  for  labor 
and  material, 

Tbe  bank  filed  its  original  answer  and 
cross-complaint,  parts  of  which  plalntlll 
moved  to  strike.  Owing  to  the  difference  In 
the  Issues,  the  bank  requested  that  the  cause 
be  continued  as  to  It  until  the  claims  for 
labor  and  material  had  been  finally  deter- 
mined. The  postponement  was  granted  upon 
a  stipulation  signed  by  the  respective  attor- 
neys for  plaintiff  and  tbe  bank  that  It  should 
be  without  prejudice  or  effect  upon  tbe  rights 
or  liabilities  of  either  of  the  parties.  Tbe 
case  proceeded  to  Judgment  as  to  the  other 
defendants,  and  on  appeal  was  finally  deter- 
mined In  this  court  In  1912.  National  Surety 
Co.  V.  Bratnober  Lumber  Co.  et  al.,  67  Wash. 
801,  122  Pac.  337.  In  January,  1915,  plain- 
tiff moved  for  a  dismissal  of  defendant 
bank's  cross-complaint  for  want  ot  prosecu- 
tion.  The  motion  was  denied. 
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On  January  27,  Oe  bank  fllefl  an 

amraded  answer  and  croBa-complalnt  setting 
up  two  causes  oi  action.  With  tlie  first  of 
these  we  are  not  concemed.  The  court  de- 
nied a  recovery  Qiereon,  and  the  bank  has 
not  appealed.  For  Its  second  cause  ot  ac- 
tion the  cross-comiflaliiant  set  up  Its  aaslgn- 
rnent  from  the  ccmtractor,  Its  reception  of 
money  from  tiie  dty  tbereundor  which  It  is 
alleged  It  had  the  right  to  apply  upon  the 
contractor's  indebtedness  to  tt,  and  avers 
that  In  November,  1910,  the  surety  company 
agreed  with  the  bank  that,  if  it  would  allow 
the  money  to  be  placed  in  a  Joint  account  of 
the  contractor  and  the  surety  company  for 
use  In  finishing  the  contract,  the  surety  com- 
pany would  protect  the  bank  from  loss  there- 
by. It  Is  then  averred  that,  pursuant  to 
such  agreement,  the  bank  placed  to  such  ac- 
count $7,200,  $2,400,  and  fl.O0O,  of  Oie  mon- 
eys received  by  the  bank  from  the  city  as 
proceeds  of  Steenstrup's  contract  with  the 
city.  Judgment  for  $10,600  was  dwanded. 
These  allegations  were  traversed  by  reply. 

The  evidence  was  voluminous.  We  shall  In- 
dicate no  more  than  Its  salient  features.  By 
November,  1910,  the  bank  had  advanced  to 
the  contractor  over  $30,000,  a  large  part  of 
which  was  unpaid.  It  declined  to  make  fur- 
ther advances.  On  the  November  estimate  of 
work  performed  on  the  contract  It  received 
from  the  city  under  its  assignment  $7,200. 
The  surety  company  thereupon  delivered  to 
the  bank  a  writing  as  follows: 

"November  26, 1910.  American  Savinin  Bank 
&  Trust  Company,  and  Mr.  James  P.  Gleason, 
Manager,  Seattle,  Washington:  In-  the  matter 
of  the  contract  of  Mr.  Paul  Steenatnip  on  West- 
ern avenue  the  National  Surety  Company  here* 
by  consents  that  yon  may  pay  and  requests  yon 
to  pay  the  mon^  received  on  estimate  either 
yeaterday  or  to-day^  amounting,  as  I  under- 
stand it,  to  about  $7,200.00,  to  laborers  or  ma- 
terialmen who  have  claims  against  Mr.  Steen- 
atnip, or  allow  Hr.  Steenstrnp  to  so  make  sach 
payments,  you  to  forfeit  no  rights  by  allow- 
ing this  money  to  be  so  used  and  applied.  Na- 
tional Surety  Company,  by  John  Roberta,  Besi- 
dent  Vice  Prraident." 

The  bank,  in  compliance  with  this  request, 
refrained  from  applying  this  money  on  Steen- 
strup's notes,  but  placed  It  to  Steenstrnp's 
credit  and  allowed  It  to  be  checked  out  by 
Steenstrup  under  the  supervision  of  the  sure- 
ty company  In  payment  for  labor  and  mate- 
rial supplied  In  further  prosecution  of  the 
work.  On  the  December,  1910,  estimate  the 
bank  received  from  the  city  $2,400.  This 
sum,  In  compliance  with  a  like  written  re- 
quest from  the  surety  as  before,  was  placed 
to  Steenstrup's  credit  and  used  in  the  same 
way.  There  Is  no  evidence  that,  when  these 
estimates  were  paid  by  the  city  to  the  bank, 
any  claims  for  labor  or  material  had  been 
filed  with  the  city  or  that  the  dty  had  any 
notice  or  knowledge  of  any  unpaid  claims  If 
there  were  any. 

By  January,  1911,  Uie  $9,600  turned  over  to 
Steenstrup  tm  these  two  requests  bad  been 
exhausted.   More  money  being  needed,  the 


surety  company  Indorsed  Steenstrnp's  notes 
to  the  bank  for  an  additional  loan  of  $10,000. 
^nilB  was  placed  In  a  Joint  account  of  the 
surety  company  and  Steenstrup  to  be  chedc- 
ed  against  only  on  the  signatures  ct  both. 
These  notes  were  afterwards  paid  by  the  sure- 
ty company  and  are  not  hexe  InvolTed  exc^t 
as  explaining  the  overdraft  created  In  com- 
pliance with  a  third  reiiuest  1^^  the  surety 
company  as  follows: 

"February  14, 1911.  American  Savings  Bank 
&  Trust  Company,  J.  P.  Gleason,  Manager, 
Seattle,  Washington — Gentlemen:  In  the  matter 
of  contract  of  Paul  Steenstriip  on  Western  ave- 
nue. In  the  matter  of  the  joint  account  of  Paul 
Steenstrup  and  the  National  Surety  Company 
in  your  bank,  request  is  hereby  made  on  you 
to  allow  an  overdraft  of  not  to  exceed  one  thou- 
sand dollars  ($1,000.00)  on  chedcs  dgned  as 
heretofore  on  said  account,  and  when  the  next 
estimate  is  received  from  the  city  on  the  West- 
ern avenue  contract  for  which  said  account  is 
carried  you  are  requeated  to  place  from  said 
moneys  allowed  and  paid  on  Btid  estimate  such 
amonnt  as  may  be  overdrawn  to  the  credit  of 
said  account  before  annlj'ini;  such  estimate  on 
the  notes  of  Paul  Steenstrup  held  by  your 
bank.  Xoara  very  truly.  National  Surei^  Com- 
pany, by  John  W.  Roberts,  Resident  Tioe  Pres- 
ident Geo.  W.  Allen,  Bealdent  Assistant  Sec- 
retary." 

The  overdraft  to  the  amount  of  $1,000  was 
permitted,  and  the  bank's  evidence  tended  to 
show  that,  instead  of  applying  moneys  there- 
after received  on  estimates  from  the  dty  to 
the  payment  of  Steenstrup's  unpaid  notes, 
the  bank,  as  requested  in  the  above-quoted 
writing,  gave  the  surety  company  credit  for 
it,  thus  giving  the  debt  created  by  the  over- 
draft the  same  status  as  the  money  turned 
over  on  the  other  two  orders.  The  court 
found  in  favor  of  defendant  bank  on  its  sec- 
ond cause  of  action  and  rendered  judgment 
In  its  favor  for  $10,600,  and  interest,  in  all 
$14,428.00.    PlalntiCr  appeals. 

[1]  It  Is  first  contended  that  the  court 
erred  in  refusing  to  dismiss  respondent's 
cross-complaint  for  want  of  prosecution. 
The  motion  to  dismiss  on  this  ground  is  a 
matter  within  the  discretion  of  the  trial 
court  The  exercise  of  that  dlscretirai  will 
not  be  disturbed  except  for  abuse.  Loving  v. 
Maltble,  64  Wash.  336,  119  Pac.  1086.  We 
have  read  and  carefully  considered  the  aiU- 
davlts  on  both  sides  addressed  to  this  motion. 
An  extended  discussion  would  serve  no  use- 
ful purpose.  We  are  not  convinced  that  there 
was  any  abuse  of  dlscretl(»i  In  this  case. 

[I]  On  the  merits,  the  crux  of  this  con- 
troversy Is  this:  Did  the  dty  have  the  right 
to  pay  to  respondent  bank  the  70  per  cent, 
of  the  monthly  estimates  here  Involved?  The 
solution  of  this  question  depends  upon  the 
construction  of  the  assignment  in  the  light 
of  its  purpose  and  subject-matter.  Appellant 
contends.  In  substance,  that  the  assignment, 
by  reason  of  Its  being  subject  to  dalma  for 
labor  and  material,  made  this  money  a  trust 
fund  In  the  hands  of  the  bank  with  which  to 
pay  such 'claims,  though  accruli^r  and  filed* 
with  the  dty  after  these  estimates  were 
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earned  by  the  contractor  and  paid  to  the 
bank.  We  cannot  accede  to  thts  view.  The 
conceded  purpose  of  the  aasigmnent  was  to 
enable  the  contractor  to  finance  the  work. 
It  must  be  assumed  ther^ore  that  the  par- 
ties thereto  Intended  that  the  assignment 
should  authorize  the  dty  to  pay  to  the  bank 
and  the  bank  to  receive,  on  each  estimate 
when  it  accrued,  whatever  the  dty  in  pur- 
suance of  Its  contract  would  have  paid  to 
Steenstrup  on  each  such  estimate  in  the  ab- 
sence of  the  assignment  This  would  have 
been  the  so^lled  contractor's  70  per  cent, 
of  each  monthly  estimate.  If  there  were  then 
no  unpaid  claims  for  labor  or  material  filed 
with  the  dty;  the  contractor  not  then  tw- 
ing  in  default.  Dowling  v.  Seattle,  22  Wash. 
B92,  61  Pac.  709;  Maryland  Cas.  Co.  v.  Wash- 
ington Nat  Bk.,  92  Wash.  407,  W9  Pac.  689; 
N.  W.  Nat  Bk.  of  Belllngbam  v.  Guard.  Cas. 
ft  Guar.  Co.,  93  Wash.  635,  161  Pac.  473; 
TiUe  Guar,  ft  Surety  Go.  r.  First  Nat  Bk., 
04  Wash.  65,  162  Pac:  2S;  Tan  Doren.  etc. 
Co.  T.  Guardian  Casualty  ft  Goaran^  Co., 
168  Pac.  1124. 

[1]  In  the  case  of  Northwestern  National 
Bulk  of  BelltDgham  t.  Guardian  Casualty  & 
Guaranty  Co.,  supra*  upon  the  authority  of 
Dowllng  T.  Seattle,  supra,  and  Maryland 
Casualty  Co.  v.  Washington  NatltHial  Bank, 
supra,  we  held  that  an  absolute  and  unqual- 
ified assignment  by  the  contractor  of  any 
fund  thereafter  to  become  due  to  him,  and 
not  reserved  by  his  contract  for  the  protec- 
tion of  laborers  and  materialmen,  the  as- 
signment having  been  accepted  by  tlie  dty 
prior  to  the  contractor's  default  and  prior 
to  any  notice  of  nonpayment  for  labor  and 
material,  was  a  valid  appropriation  of  sudi 
fund  prior  and  snperior  to  any  rights  of  la- 
borers and  materialmen  In  the  fund,  and 
hence  superior  to  any  right  of  subrogation 
in  the  surety  on  the  contractor's  bond.  In 
sudi  a  case,  a  payment  by  the  dty  to  the  as- 
signee even  after  claims  for  labor  and  ma- 
terial had  been  filed  would  be  valid  as  to  all 
but  the  reserve  fund.  In  that  case,  however, 
it  is  distinctly  indicated  that  the  assign- 
ment was  not  as  here,  expressly  subject  to 
daims  for  labor  and  material  supplied  In 
the  prosecution  of  the  work.  An  assignment 
so  qualified  is  not  an  appropriation  of  the 
fund.  Under  such  an  assignment  as  pointed 
out  in  First  National  Bank  v.  Seattle,  71 
Wash.  122,  127  Pac.  837,  the  appropriation 
of  the  fund  does  not  take  place  until  actual 
payment  to  the  assignee,  and  then  only  pro 
tanta 

In  tiie  laatdted  cas^  the  asslgiunent  to 
the  bank  of  the  contractor's  70  per  cent  fund 
was,  as  here,  expressly  subject  to  dalms  for 
labor  and  material  supplied  In  the  progress 
of  the  work.  In  that  cas^  however,  con- 
trary to  the  case  ber^  the  money  over  which 
the  contest  was  waged  as  between  the  surety 
company  and  the  bank  as  assignee  of  the 


contractor  was  still  In  the  hands  of  the  dty. 
It  was  the  last  part  of  the  70  per  omt.  fund 
which  had  been  held  up  by  the  dty  evidently 
in  antidpatlon  of  claims  for  labor  and  ma- 
terial under  a  provision  of  Its  contract  with 
the  contractor  permitting  the  dty,  but  not 
requiring  it  to  hold  up  any  part  of  the  con- 
tract price  until  satisfied  that  all  claims  for 
labor  and  material  had  been  paid.  In  that 
case,  marking  a  sui^osed  distinction  iKtweeu 
that  and  the  Dowllng  Case,  we  aald: 

"Here  the  balance  of  this  70  per  cent  fund 
has  not  been  paid  the  contractor,  and  the  dty 
has  knowledge  of  these  liena  for  labor  and  ma- 
terials. In  tbat  case  we  held  that  the  holders 
of  the  bonds  bo  isaoed  were  entitled  to  their 
proceeds  because  the  paymesits,  being  justified 
when  mad&  were  not  Invalidated  by  the  con- 
tractor's suDsegueot  default  In  that  case  the 
payment  was  made  when  due  bnder  the  con- 
tract without  notice  of  adverse  daims.  In  this 
case  the  payment  has  not  been  mad^  and  there 
is  notice  of  adverse  claims  sudi  as,  under  the 
langnage  of  the  contract  BnA  the  assignment 
are  entitled  to  preference." 

This  language  dearly  Indicates  that,  had 
the  money  iDvoIved  in  the  First  National 
Bank  Case  been  actually  paid  to  the  assignee 
bank  by  the  city  prior  to  the  contractor's  de- 
fault and  without  knowledge  or  notice  of  any 
unpaid  labor  and  material  claims  (whidi 
was  actually  done  In  the  case  before  us),  the 
payment  would  have  been  held  valid  and  the 
bank  would  have  been  hdd  entitled  to  retain 
the  money  as  against  subsequenUy  filed 
claims  notwithstanding  the  qualified  nature 
of  Its  assignment 

[41  If  the  above  language  from  the  case  of 
First  National  Bank  v.  Seattie  Is  still  adher- 
ed to,  the  assigimient  must  be  held  to  be  an 
assignment  of  each  installm^t  of  the  money 
to  become  due  to  the  contractor  under  the 
contract  as  earned,  subject  only  to  anx 
claims  for  labor  or  material  then  existing 
and  of  which  the  dty  has  notice  when  such 
instalimenrtteUa  due  and  subject  to  tbe  rlg^ 
of  tbe  dty  to  bold  up  any  sudi  installment 
in  antidpatlon  of  sudi  dalms.  If  tlterefore 
the  dty  actually  pays  any  aneb  installmoit 
to  the  assignee  wlttioQt  notice  of  labor  or 
material  claims  and  before  d^nlt  of  tbe 
contractor,  such  payment  must  be  held  to 
pass  an  abiKdute  title  to  tbe  money  under  the 
assignment  The  asslenment  was  made  for 
the  very  purpose  of  raising  money  with 
whtob  to  flnance  Ibe  performance  of  the  eoit; 
tract.  The  contractor  bad  tbe  right  to  make 
an  absolute  assignmaat,  unqualified  by  any 
reference  to  labor  and  material  dalms,  of 
thAs  70  per  cent  wfaldk  was  to  be  paid  to  him 
on  monthly  estimates.  He  made  an  assign- 
ment not  abaolnto  but  subject  to  claims  for 
labor  and  material.  There  were  no  sudi 
claims  when  this  money  was  paid.  In  order 
to  acc<»npU8h  the  purpose  intended,  viz.  that 
of  aiding  the  contrador  to  finance  the  con- 
tract, the  assignment  must  be  construed  as 
passing  an  absolute  title  to  any  part  of  the 
70  per  cent  fund  coming  due  to  the  contrac- 
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tor  If  actually  paid  to  the  assignee  at  a  time 
when  tbere  were  no  claims  for  labor  or  ma- 
terial filed  and  when  the  contractor  was  not 
in  default  on  his  contract. 

[B,  8]  Appellant  recognizes  the  force  of  our 
decision  Id  the  case  of  First  National  Bank 
T,  Seattle,  but  asks:  How  did  the  bank  get 
a  better  right  to  this  money  merely  by  get- 
ting actual  possession  of  It?  We  have  al- 
ready answered  this  question  Iq  our  construc- 
tion of  the  assignment.  The  following  con- 
siderations make  that  construction  almost 
Imperative:  While  the  original  contract  be- 
tween the  contractor  and  the  city  Is  not  In 
the  record,  It  Is  recognized  in  the  briefs  on 
both  sides  that  the  contract  contained  the 
usual  provision  authorizing  the  city  to  pay  to 
the  contractor  on  monthly  estimates  70  per 
cent,  of  the  money  earned  each  month  as  the 
work  progressed,  but  required  the  dty  to 
withhold  each  month  the  other  30  per  cent, 
as  a  fond  to  meet  claims  for  labor  and  mate- 
rial wbkfh  might  thereafter  be  filed.  Thon^ 
It  Is  not  mentioned  in  the  briefs,  we  assume 
that  the  contract  or  spedflcationji  therein  re* 
ferred  to  contained  the  other  usual  providon 
that  the  city  might  withhold  any  and  all 
payments  nnder  the  contract  nntU  satisfied 
that  all  labor  and  material  supplied  for  the 
woric  had  been  paid  for;  at  any  rate,  this 
assumption  Is  the  one  most  favorable  to  ap- 
pellant. Such  a  provision,  as  pointed  out  In 
Dowllng  V.  Seattle,  supra,  and  again  In 
Northwestern  National  Bank  of  Bellingham 
V.  Guardian  Casualty  &  Guaranty  Co.,  supra, 
amounts  to  no  more  than  a  permls^on  to  the 
city  to  exercise  a  discretion  In  the  premises. 
It  creates  no  duty  to  any  one  on  the  city's 
part  The  assignment  from  the  contractor  to 
the  bank  was  made  on  a  printed  city  blank. 
The  statement  that  the  assignment  was  not 
to  be  valid  as  against  claims  for  labor  and 
material  appears  nnderneath  tht^contractor's 
signature  and  was  evidently  placed  there  as 
a  recognition  of  the  city's  privilege  to  hold 
up  any  or  all  of  the  money  In  Its  discretion. 
When  therefore  the  city,  without  notice  of 
claims  and  before  default  of  the  contractor, 
paid  to  the  assignee  the  70  per  cent  esti- 
mates, it  acted  within  its  righto  and  no  one 
can  complain.  Neither  the  t^ty  nor  labor  or 
material  claimants  could  then  recover  the 
money ;  a  fortiori,  the  surety  could  not. 

Tbere  Is  considerable  controversy  as  to 
whether  or  not  the  contract  was  taken  over 
and  ccmipleted  by  the  surety  fxunpany  In  the 
contractor's  name.  Bat  the  view  which  we 
take  of  the  asstxnment  and  the  transaction 
between  the  surety  company  and  the  bank 
whereby,  at  the  surety's  request,  the  bank  re- 
linquished the  money  In  Its  possession  for 
use  in  fnrtber  carrying  ca  the  worl^  makes 
It  immaterial  whether  the  work  was  actually 
completed  by  the  surety  <nr  1^  tlie  contractor. 


In  either  case,  the  release  operated  to  re 
lleve  the  surety  of  the  immediate  necessity 
of  famishing  money  to  carry  on  the  work, 
and  Its  agreements  that  the  bank  should  for- 
feit no  rights  by  so  doing  were  made  for  no 
other  purpose. 

[7]  Appellant  argues  that  It  made  no  prom- 
ise to  repay  this  money.  But,  as  we  have 
seen,  It  was  at  the  time  the  bank's  money. 
It  is  manifest  that  when  the  bank  released 
It  at  the  request  of  the  surety  company, 
which  In  writing  agreed  that  the  bank  was  to 
forfeit  no  rights  by  so  doing,  there  arose  an 
implied  promise  to  repay  It  if  Steenstrup,  the 
contractor,  did  not  The  surety  cannot  re- 
tain the  benefit  and  deny  the  liability.  Ap- 
pellant Insists  that,  when  It  made  these  writ- 
ten requests  for  the  release  of  the  money  by 
the  bank,  it  was  evident  that  the  bank  had 
no  rights  that  it  could  waive,  and  adds : 

"The  bank  well  realized  that  it  coald  not  de- 
mand that  the  surety  company  prcnnlse  to  re- 
pay this  mon^  which  was,  of  course,  gtiHaig  to 
potential  and  possible  lien  claimants." 

It  may  be  admitted  that  neither  party  was 
then  certain  as  to  the  bank's  rights.  But  the 
surety  company  In  substance  and  effect 
agreed  to  protect  the  bank's  right  In  the 
premises,  whatever  those  rights  might  be. 
The  fact  that  neither  party  seemed  sure,  at 
the  time,  as  to  Just^what  those  rights  were, 
can  make  no  difference  in  the  final  effect  and 
result  of  the,  undertaking.  The  surety  com- 
pany cannot  be  heard  to  say  that,  because 
those  rights  were  In  law  greater  than  it  had 
supposed,  therefore  It  is  not  bound  by  Its 
agreement  that  they  should  be  preserved. 

Appellant  frequently  states  that  the 
000  Item  was  money  never  in  the  hands  of 
the  bank,  but  adds:  "The  overdraft  was 
from  the  bank's  own  funds,  not  from  the  pro- 
ceeds of  the  contract."  It  was  certainly  In 
the  bank's  hands  before  the  overdraft  was 
permitted  and  was  a  loan  pure  and  simple 
to  the  surety  company  and  Steenstrup.  If  it 
was  ever  paid.  It  was  paid  from  money 
which,  so  far  as  the  record  shows,  was  mon- 
ey which  the  bank  would  have  bad  the  right 
to  have  applied  on  Steenstmp's  old  notes, 
and  the  trial  court  so  foand.  In  fact,  that  Is 
exactly  what  the  surety  company  requested 
should  be  done  in  Its  communication  of  Feb- 
ruary 14,  l&ll.  The  request  was  in  itself  a 
recognition  of  the  bank's  r^t  to  apply  the 
estimates  on  the  Steenstrup  notes. 

[I]  Finally,  appellant  contends  that  no  In- 
terest should  have  been  allowed  on  th^e 
claims.  But  the  amounts  claimed  were  liq- 
uidated. They  were  In  substance  dalms  for 
money  loaned.  We  know  no  legal  reason  for 
withholding  interest. 

The  Judgment  ia  affirmed. 

MOUNT.  OHADWIOK.  and  HOLCOMB, 
JJ.»  concur,. 
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WALSH  T.  ALASKA  S.  S.  CO.    (Na  1455S.) 

(Supreme  Conrt  oi  Washington.   April  22, 
1918.) 

1.  TeBBFTOBIES  <S=>  18— EIMPLO TIBS'  licABILITr 

Act— Application  . 
Federal  Employers'  Liability  Act  June  11, 
1906,  c  3073,  34  Stat.  232,  applies  to  inju- 
lies  to  employes  ot  carriers  within  the  terri- 
tories, although  audi  carrien  are  eoKBged  in 
iuterstato  commerce. 

2.  Statuies  ^=>15fr— Kepeax  by  Implication 

— CONSTETTCTION. 

Where  two  statutes  cannot  be  harmonized, 
the  later  act  prevails,  but  repeals  by  implica- 
tion are  not  favored,  and,  although  two  stat- 
utes treat  in  a  general  way  on  the  same  sub- 
ject-matter, the  former  will  not  be  repealed 
where  it  confers  different  powers  to  be  exer- 
cised for  different  purposes,  or  where  the  earlier 
enactment  may  perform  some  office  or  function 
not  controlled  bj  the  latter. 

8.  TEBSITOKIES  «S>18— ElCFLOTKBS'  XjIABILITT 

Act— Application. 
Federal  Employers'  Liability  Act  April  22, 
1908,  c.  149,  35  SUt.  65  (U.  S.  Comp.  St 
1916,  H  8657-8665).  does  not  repeal  that  of 
June  11,  1906,  so  far  as  it  relates  to  carriers 
within  the  District  of  Columbia  or  the  terri- 
tories. 

4.  Masteb  and  Servant  «=3l80(l)— Ehplot- 

EBB*  LlABILITT  ACT— APPLICATION. 

Federal  Employers'  Liability  Act  Juno  11, 
1D06,  embraces  common  carriers  from  the  states 
by  water  while  unloading  in  Alaska,  as  well  as 
all  other  common  carriers  in  the  District  of  Co- 
lumbia and  the  territories. 

5.  Statutes  «s»22S—Consthuction— Saving 
Clauses. 

Enumeration  in  a  saving  clause  or  construc- 
tion section  is  mado  to  save  the  enumerated 
things,  not  to  destroy  the  things  not  enumerat- 
ed, and  should  not  be  confused  with  a  saving 
clause  in  a  repealing  sectiOQ,  where  anenumer- 
ated  things  are  destroyed. 

6.  Masteb  and  Sesvant  «=»  180(1)— Employ - 
EB8'  Liability  AcT^MABirncE  Law. 

Federal  Employers'  Liability  Act  June  11, 
1906,  although  local  in  its  effect,  is  valid  and 
repeals  or  modifies  any  prior  general  admiralty 
or  maritime  laws  inconsistent  therewith. 

Department  1.  .M>peal  from  Saperlor 
Conrt,  King  County ;  A.  W.  Frater,  Judge. 

Action  by  Bdward  J.  Walsh  against  the 
Alaska  Steamship  Company,  a  corporation. 
Judgment  tor  deCmdant,  and  plaintiff  ap- 
peals.  Reversed  and  remanded. 

Robert  G.  Oauthorn  and  Walter  S.  Fulton, 
both  of  Seattle,  for  appellant.  Bogle, 
Graves,  Merrltt  &  6<^e,  of  Seattle,  for 
respondent. 

WEBSTER,  J.  This  action  was  brought 
by  appellant  to  recover  damages  from  re- 
spondent on  acconnt  of  injuries  received  by 
him  while  employed  as  a  seaman  on  one  of 
respondent's  vessels  engaged  in  commerce 
within  the  territory  of  Alaska  and  between 
ports  thereof  and  the  state  of  Washington. 
The  accident  which  caused  the  Injury  com- 
plained of  occurred  while  the  appellant  was 
assisting  in  unloading  cargo  at  the  port  of 
Cordova,  In  the  territory  of  Alaska.  The 
complaint  pleaded  In  full  the  act  of  Congress 


approved  June  11,  1906,  commonly  known 
as  the  Employers'  Liability  Act,  and  alleged 
facts  sufficient  to  bring  the  case  within  the 
provisions  of  the  act  Upon  the  trial  of  the 
cause  there  was  competent  evidence  tending 
to  establish  all  of  the  material  allegations 
of  the  complaint  with  this  respect,  sufficient 
to  require  the  submission  of  the  cause  to  the 
Jury,  assuming  that  the  act  of  Congress  re- 
ferred to  was  in  force  and  effect  in  the  ter- 
ritory of  Alaska  at  the  time  the  Injury  was 
received.  The  trial  court,  however,  at  the 
close  of  the  plaintiff's  case,  sustained  the  de- 
fendant's motion  for  nonsuit,  and  thereafter 
entered  judgment  dUmlsOUig  the  action. 
The  plaintiff  has  appealed. 

As  we  view  the  case,  the  only  remaining 
questions  to  be  determined  upon  this  appeal 
are  whether  the  Employers'  Liability  Act 
of  June  11, 1906,  became  operative  In  the  ter- 
ritory of  Alaska;  if  so,  have  Its  provisions, 
as  affecting  the  facts  of  this  case,  been  re- 
pealed by  the  subsequent  legislation  of  Con- 
gress upon  the  subject. 

As  to  the  first  propMltlon,  It  Is  not  contend- 
ed that  the  act  was  imconstltutloual  In  so 
far  as  it  was  made  applicable  to  common  car- 
riers and  their  employes  engaged  In  com- 
merce in  the  territory  of  Alaska.  This  sub- 
ject Is  foreclosed  by  the  holdings  of  the  Su- 
preme Court  of  the  United  States  to  the  ef- 
fect that  the  act,  though  void  in  so  far  as  it 
attempted  to  regulate  commerce  within  the 
states,  and  common  carriers  and  their  em- 
ployes engaged  in  such  commerce,  still  re- 
mained a  valid  relation  of  the  subject  as 
applied  to  the  District  of  Columbia  and  the 
territories.  This  because  of  the  plenary 
power  vested  in  Congress  to  legislate  for  the 
territories  and  the  dependencies,  unrestricted 
by  the  Umltations  placed  by  tiie  Constitution 
npon  its  power  to  le^slate  for  the  states. 
Employers*  Liability  Cases,  207  U.  S.  463. 
28  Sup.  Ct  141,  62  L.  Ed.  297;  El  Paso  &, 
N.  E.  By.  V.  Gutierrez,  215  U.  S.  87,  30  Sup. 
Ct  21,  54  L.  Ed.  106 ;  Philadelphia,  B.  &  W. 
B.  R.  V.  Schubert  224  U.  S.  603,  32  Sup.  Ct. 
689,  56  L.  Ed.  911;  Butts  v.  Merchants' 
Trans.  Co.,  230  U.  S.  694,  33  Sup.  Ct.  964, 
57  L.  Ed.  1422 ;  Santa  F6  Ry.  Go.  v.  Friday, 
232  U.  S.  694,  34  Sup.  Ct  468,  58  L.  Ed.  802 ; 
Wash.  &  Mt  Vernon  By.  v.  Downey,  236  U. 
S.  190,  35  Sup.  Ct  406,  59  L.  Ed.  533.  To 
the  same  effect  are  the  decisions  of  the  Court 
of  Appeals  of  the  District  of  Columbia  It 
Hyde  v.  Southern  By.  Co.,  31  App.  D.  G.  466, 
and  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan  in  The 
Pawnee  <D.  C.)  205  Fed.  333. 

[1]  Respondent  suggests  that  even  though 
the  Employers'  Liability  Act  of  June  11, 1906, 
was  valid  as  to  the  District  of  Columbia 
and  the  territories,  nevertheless  It  merely 
had  the  force  of  a  local  statute  applicable 
solely  to  carriers  while  engaged  In  commerce 
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within  the  District  of  Colambia  and  the  tei^ 
rftories.  While  It  may  be  assumed  that  the 
act  was  local  In  Its  character  as  so  applied, 
it  does  not  follow  that  an  employer  against 
whom  the  provisions  of  the  act  are  sought 
to  be  enforced  may  not  be  engaged  In  com- 
merce other  than  commerce  within  the  terri- 
tory In  which  the  injury  was  received.  It  Is 
suffldent  If  the  act  was  In  force  at  the  place 
where  the  cause  of  action  accrued.  Wash- 
ington &  Mt  Vernon  Ry.  t.  Downey,  supra; 
Hyde  v.  Southern  By.,  supra ;  £3  Paso  &  N. 
E.  Ry.  Co.  T.  Ontlerrez,  supra ;  The  Pawnee, 
eupra. 

It  Is  Insisted,  however,  that  the  act  In 
question  has  no  application  to  this  case  for 
the  reason  that  It  was  repealed  hy  the  sub- 
sequent legislation  of  Congress  upon  the  sub- 
ject embodied  In  what  Is  generally  known 
as  the  Employers*  Liability  Act,  approved 
April  22,  1908;  the  appellant  having  sus- 
tained the  injury  complained  of  after  the 
taking  effect  of  the  later  statute.  This  conten- 
Uoa  is  based:  First,  upon  the  assumption  that 
tlie  later  statute  treats  of  the  same  subject- 
matter,  and,  being  the  last  expression  of  the 
legislative  will,  necessarily  rQ)eals  the  for- 
mer act  by  Implication;  fnrOiermore^  that 
It  was  the  manifest  intention  of  Congress  in 
enacting  this  legislation,  having  in  view  the 
decision  of  the  Supreme  Court  of  the  United 
States  affecting  the  validity  of  the  act  of 
1906,  to  treat  of  the  whole  subject-matter 
embraced  In  the  former  act  except  In  so  far 
as  it  related  to  commerce  within  the  states, 
and,  having  so  intended,  that  aU  provisions 
of  the  former  act  held  to  be  in  force  In  the 
territories  are  superseded  by  the  later  enact- 
ment; second,  npon  the  assertion  that  the 
language  of  section  S  of  the  act  of  1908,  in 
saving  to  employes  the  right  to  prosecute 
"any  pending  proceeding  or  right  of  action" 
which  had  accrued  under  the  act  of  1906, 
works  a  repeal  la  Its  entirety  of  the  former 
enactment,  except  as  to  pending  proceedings 
and  accrued  causes  of  action  which  were  sav- 
ed by  the  express  provisions  of  the  later  stat- 
ute. 

[2,  J]  The  Employers'  Liability  Act  of  1908 
contains  no  words  expressly  repealing  any 
provision  of  the  former  act  approved  June  11, 
1906.  If  a  repeal  Is  wrought,  it  Is  so  because 
of  the  fact  that  the  subsequent  enactment 
rei>eala  the  former  by  Implication.  It  Is  well 
settled  that  an  Implied  repeal  results  from 
some  enactment,  the  terms  and  necessary  op- 
eration of  which  cannot  be  harmonized  with 
the  terms  and  necessary  effect  of  an  earlier 
act  In  Bach  case,  the  lata  law  prevails  as 
the  last  expression  of  the  legisIatiTe  will; 
therefore,  the  former  law  is  autstmetively 
rej^led,  since  it  cannot  be  supposed  that 
the  lawmaking  paw&e  Intends  to  enact  or 
continue  In  fbrce  laws  wfal<3i  are  contradic- 
tions. Subseqnent  legislation  repeals  pre- 
vious inooDslatent  legislation.  wbMher  It  ex- 


pressly declares  such  repeal  or  not  In  the 
nature  of  things  It  would  be  so,  not  only  on 
the  theory  of  Intraitlon,  but  because  contra- 
dictions cannot  stand  together.  Lewis' 
Sutherland,  Stat  Const  (2d  Ed.)  {  247. 
Hence,  If  the  terms  and  necessary  operation 
of  the  act  of  1908  are  so  Inconsistent  with 
the  terms  and  necessary  effect  of  the  act  of 
1906  that  the  two  enactments  cannot  be  har- 
monized, then  It  may  be  said  that  the  r^al 
operated  In  its 'entirety.  On  the  other  hand, 
if  there  w»e  Independent  provisions  of  the 
former  act  in  force  and  effect  in  the  terri- 
tories when  the  later  statute  was  passed — 
legislation  affecting  a  different  class  of  em- 
ployers or  employte  engaged  in  commerce 
therein  which  are  not  embraced  within  the 
scope  and  necessary  operation  of  the  act  of 
1906 — then  as  to  such  employers  and  em- 
ployte  the  provisions  of  the  former  statute 
are  not  inconsistent  or  Inharmonious  with 
the  more  recent  enactment ;  in  which  event 
the  act  of  1906,  though  limited  in  Its  oper- 
ation to  the  class  of  employers  and  empl<^^ 
not  indnded  within  the  scope  of  the  act  ol 
1908,  yet  remains  a  valid  and  subsisting  law 
for  ^he  territmry  ot  Alaska. 

The  act  approved  June  11,  iSOQ,  is  en- 
titled: 

"An  act  relating  to  liability  of  common  car- 
riers in  the  District  of  Columbia  and  territories 
and  comm<»i  carriers  engaged  in  commerce  be- 
tween tbe  states  and  between  tho  states  and 
for«ign  nations,  to  tbeir  employes."  34  Stat 
at  L.  232,  e.  8078,  IT.  S.  Gomp.  St  1901,  .Supp. 
IWt,  p.  891. 

As  to  the  weope  and  extent  of  this  act.  Hr. 
Justice  Wliite,  in  the  Employer^  LiahUlty 
Oases,  supra,  said: 

"From  the  first  section  it  is  certain  that  the 
act  extends  to  every  individual  or  corporation 
who  may  engage  in  interstate  commerce  as  a 
common  carrier.  Its  all-embracing  words  leave 
no  room  for  any  other  conclusion.  It  may  in- 
clude, for  example,  steam  railroads,  telegraph 
lines,  telephone  lines,  tbe  exprosa  bnsiness,  ves- 
sels of  every  kind,  whether  steam  or  sail,  fer- 
ries, bridges,  wagon  lines,  carriages,  trolley 
lines,  etc,  Now,  uio  hile  which  the  statute  ee- 
tablishes  for  the  purpose  of  determlniiig  wheth- 
er all  tbe  subjects  to  which  it  relates  are  to  be 
controlled  by  its  provisions  is  that  any  one 
who  conducts  such  business  be  a  'common  car- 
rier engaged  in  trade  or  commerce  in  tfae  Dis- 
trict of  Columbia,  or  in  any  territorv  of  tbe 
United  States  or  between  tho  several  states,' 
etc." 

[4]  It  Is  dear  that  this  act  embraced  with- 
in Its  scope  common  curlers  by  water.  Nor 
can  It  be  seriously  ctmtended  that  it  did  not 
apply  to  all  common  carriers  in  tbe  District 
of  Colmnbia  and  tbe  territories,  Irrespective 
of  whether  such  common  carrlras  were  also 
engaged  in  commerce  between  the  states, 
within  the  states,  or  between  the  states  and 
the  territories,  or  between  the  states  or  ter- 
ritories and  foreign  nations.  Such  is  Its  plain 
import ;  such  Is  the  effect  of  the  decision  in 
the  Employers*  Liability  Cases,  supra.  It 
was  a  regulation  of  the  common  carrier  who 
engaged  in  the  business,  rather  than  a  reg- 
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ulatian  of  the  bnedness  oigaged  In  by  sndi 
carrier. 

We  have  seen  that  Vie  constitutionality  of 
the  act  was  sustained  In  so  far  as  It  ap- 
plied to  the  District  of  Colnmbla  and  the  ter- 
ritories ;  the  effect  of  which  was  to  adjudge 
the  statute  a  valid  and  subsisting  law  relat- 
ing to  all  OHnmon  carriers  while  within  the 
territorial  limits  of  the  District  of  Columbia 
or  any  of  the  territories  of  the  United  States. 

The  second  Employers*  Liability  Act,  ap- 
proved April  22,  1908,  Is  entitled: 

"Aq  act  relating  to  the  liability  of  common 
carriers  by  railroad  to  their  employes  Id  certain 
cases."  35  Stat  at  L.  c.  149,  p.  65,  U,  S.  C<Hn- 
pUed  Statutes  1901,  Supp.  1909,  p.  1171. 

In  comparing  the  scope  of  this  act  with 
that  of  the  former  statute,  Mr.  Justice  Mc- 
Beynolds,  for  the  court  In  Southern  Pacific 
Co.  v.  Jensen,  244  U.  S.  205-212,  37  Sup.  Ct 
524.  527  (61  L.  Ed.  1086,  Ann.  Cas.  t&VJ^ 
000).  said: 

"The  first  federal  Employers'  Liability  Act 
(June  11,  1006  •  •  •)  extended  in  terms  to 
all  common  carriers  engaged  in  interstate  or 
foreign  commerce,  and  because  it  embraced  sub- 
jects not  within  the  constitutional  authority  of 
Cwgress  was  declared  invalid.  The  Employers* 
Liability  Cases,  207  U.  S.  463  [28  Sup.  Ot 
141,  52  L.  Ed.  297],  January  6,  190S.  The 
later  act  is  carefully  limited,  and  provides  that 
'every  common  carrier  by  railroad  lAile  en- 
gaging in  commerce  between  any  of  the  several 
states  or  territories,  or  between  any  of  the 
states  and  territories,  or  between  the  District 
of  Columbia  and  any  of  the  states  and  terri- 
twies,  or  between  the  District  of  Columbia  or 
any  of  the  states  and  territories  and  any  foreign 
nation  or  nations,  shall  be  liable  in  damages 
to  any  person  sufiering  Injury  while  he  is  em- 
ployed by  such  carrier  in  such  commerce. 
*  *  *  Brldentiy  the  purpose  was  to  preecribe 
a  rule  applicable  where  the  parties  are  engag- 
ing in  something  having  direct  and  snbstantial 
connection  with  railroad  operations,  and  not 
with  another  kind  of  carriage  recognised  as 
separate  and  distinct  from  transportatiiHi  on 
land  and  no  mere  adjonct  thereto?' 

The  District  Court  of  the  United  States 
tor  the  Eastern  District  of  MIdiigan,  in  the 
case  of  The  Pawnee,  supra,  referring  to  the 
scope  of  the  later  enactment,  said: 

"It  is  clear  that  the  act  of  April  22,  1908,  is 
limited  to  common  carriers  by  railroad.  Such 
■re  its  express  terms.  Where  a  vessel  is  part 
of  a  railroad  system,  and  its  crew  are  employ^ 
al  the  railroad,  it  would  seem  as  if  this  act 
might  include  maritime  injuries.  The  Passaic 
(O.  C)  100  Fed.  644,  649.  But  the  Pawnee 
was  not  a  part  of  a  railroad  or  railroad  sys- 
tem, nor  a  oMomon  carrier.  She  was  not  en- 
gaged in  the  carrying  trade  for  tbo  general 
public,  nor  held  out  to  carry  the  goods  of  all 
persons  indifferently  who  might  apiMy.  She  car- 
ried oo\j  under  special  arrangements,  for  spe- 
dBc  cargoes,  with  such  parties  as  agreements 
might  be  made.  She  made  no  profession  to  car- 
ry for  all,  and  was  under  no  ^ligation  to  take 
whatever  goods  might  be  tendered.  She  ran  on 
no  particular  schedule  of  time,  nor  between  any 
particular  places  or  termini  She  selected  such 
cargoes  as  she  saw  fit  to  carry  and  at  such 
prices  as  might  be  agreed  upon.  She  had  the 
right  to  refuse  any  freight  whldi  she  wished  to 
reject.  A  ship  in  the  business  in  which  the 
Pawnee  was  engaged  is  not  a  common  carrier 
fa  tbe  legal  sense  of  the  term,  but  in  fact  and  in 
law  a  private  carrier  only.  «  *  *  This  con- 
clusion would  exclude  her  from  die  <veratlon 


of  tho  statute  of  1906,  if  tor  any  reascKi  the  pro- 
visions of  that  law  could  be  otherwise  held  to 
be  in  force  under  the  circumstances  of  this  case, 
and  no  recovery  can  be  had  thereunder." 

From  these  observations,  as  well  as  from 
a  consideration  of  the  subject-matter  of  the 
two  acta  In  question,  it  la  apparent  that  the 
scope  of  the  prior  enactment  was  far  more 
comprehensive  than,  and  Included  In  Its 
terms,  classes  of  carriers  not  embraced  with- 
in or  sought  to  be  regulated  by  the  subse- 
quent enactment.  Much  of  the  subject-mat- 
ter dealt  with  In  tbe  former,  though  signifi- 
cantly omitted  from  the  latter,  was  a  lawful 
exercise  of  the  powers  vested  In  Congress  by 
the  Constitution.  Nor  can  It  be  gainsaid 
that  Congress  possessed  the  power,  had  it 
seen  ht  to  exercise  It,  to  extend  the  provi- 
sions of  the  act  of  1908  to  all  classes  of  com- 
mon carriers  In  the  District  of  Columbia  and 
the  territories,  and  to  all  such  carriers  while 
engaging  In  commerce  between  the  states,  or 
between  the  states  and  foreign  nations,  or 
between  the  states  and  the  District  of  Co- 
lumbia or  the  territories,  or  between  the  Dis- 
trict of  Columbia  or  the  territories  and  for- 
eign nations ;  yet  we  are  urged  to  hold  that 
Congress,  by  expressly  limiting  the  applica- 
tion of  the  later  statute  to  common  carriers 
by  railroad,  Intended  to  repeal  by  Implication 
the  substantive  provisions  of  Its  prior  valid 
enactment  In  so  far  as  they  applied  to  com- 
mon carriers  other  than  by  railroad. 

Moreover,  It  is  Insisted  that  we  must  so 
hold  because  of  the  circumstances  which 
prefaced  tbe  enactment  of  the  more  recent 
legislation;  that  Is  to  say,  that  when  the 
Supreme  Court,  In  the  Employers'  Liability 
Cases,  held  the  act  of  1006  unconstitutional, 
the  President  forthwith  addressed  Oongresa 
with  this  respect  as  follows: 

"As  regards  the  Employers'  I4abili^  Law.  I 
advocate  its  immediate  re-enactment,  limltmg 
its  scope  so  that  it  shall  apply  only  to  the 
clasB  of  cases  as  to  which  the  court  says  it  can 
amstitutionally  apply,  but  strengthening  its 
provisiMis  within  thU  scope."  Cong.  Record, 
60th  Congress,  First  Session,  p.  1347. 


And  that  Congress  having  thereupon  pass- 
ed the  act  with  unusual  promptness,  it  must 
be  assumed  that  In  so  doing  the  intention 
was  to  adopt  the  su^estlon  of  tbe  President 
by  re-enacting  the  statute  of  1906— making  it 
apply  only  to  the  class  of  cases  "as  to  which 
the  court  says  It  can  constitutionally  apply." 

Assuming  that  Congress  enacted  the  legis- 
lation because  of  the  President's  suggestion, 
the  fact  yet  remains  that  it  did  not  re-enact 
the  former  statute ;  neither  did  it  make  the 
act  of  1908  apply  to  the  class  of  cases  which 
the  Supreme  Court,  In  the  Employers'  Lia- 
bility Cases,  says  it  can  ccmstitutionally  ap- 
ply. On  the  contrary.  It  passed  an  act  which 
only  professed  to  apply  to  common  carriers 
by  railroad;  whereas,  tbe  act  which  it  is 
said  tbey  intended  to  repeal  In  Its  entirety 
applied  to  all  common  carriers,  regardless 
of  the  character  of  the  commerce  in  which 
such  carriers  were  engaged,  or  the  means  by 
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which  the  buslneM  was  carrted  on.  It  Con- 
gress had  Intended,  by  the  later  enactment, 
to  adopt  the  views  of  the  President  and  legis- 
late upon  the  entire  subject-matter  embraced 
in  the  former  act,  so  far  as  it  had  the  power 
as  defined  in  the  Employers'  Liability  Cases, 
the  purpose  could  have  been  easily  accom- 
plished simply  by  making  the  act  apply  to 
all  common  carriers,  with  the  limitation 
which  was  carefully  written  Into  the  act, 
"while  engaging  In  commerce  between,"  etc. 
It  was  this  limitation  that  relieved  the  act 
of  1908  of  the  objectionable  feature  of  at- 
tempted commerce  regulation  within  tbe 
states  wblch  was  fatal  to  the  act  of  1906 — 
not  the  fact  that  the  later  enactment  was  re- 
stricted in  Its  application  to  common  car- 
riers by  railroad. 

The  further  contention  of  respondent's 
counsel  that  tbe  language  of  section  8  of  the 
act  of  1908  clearly  shows  the  Intention  of 
Congress  to  repeal  In  Us  entirety  the  act  of 
June  11,  1906,  is  without  merit  The  lan- 
guage of  the  section  Is: 

"That  nothing  in  this  act  shall  be  held  to  lim- 
it the  duty  or  liability  of  common  carriers  or 
to  impair  the  ri^ts  of  their  employes  under 
any  other  act  or  acta  of  Googrcss,  or  to  affect 
tbe  prosecution  of  any  pending  proceedings  or 
right  of  action  under  the  act  of  Congress  en- 
tiued  'An  act  rdatlnc  to  liability  of  common 
cftrriers  in  the  District  Colombia  and  the 
territories,  and  to  common  carriers  engaged  in 
commerce  between  the  states  *  *  ♦  and  for- 
eign nations,  to  their  employes,'  approved  June 
elcvcuth  nineteen  hundred  and  six." 

In  support  of  their  position,  counsel  for 
respondent  say: 

"It  will  be  noted  that  this  section  expressly 
provides  that  the  act  of  1906  shall  not  be  Md 
to  limit  the  duty  or  llabUit?  of  common  carriers 
or  to  impair  the  rights  of  their  employes  un- 
der any  other  act  or  acts  of  Congress  or  to  af- 
fect the  prosecQtion  of  any  pending  claims  aria- 
ing  under  the  act  of  1900.  By  thui  limiting  tbe 
ri^ts  of  employes  to  prosecute  pending  claims 
under  the  act  of  1906,  Congress  has  clearly  in- 
dicated its  intention  of  prohibiting  the  prose- 
cution of  any  future  claims  nnder  Uiis  act,  and 
in  effect  has  expressly  repealed  tbe  act  of  1906. 
The  rights  of  employ^  ander  any  other  act  of 
Congress,  sueb  as  the  Safety  Appliance  Act, 
are  not  in  any  wise  affected." 

[C]  It  seems  to  as  that  the  ailment  of 
<  counsel  for  api)ellant  In  r^ly  to  this  con- 
tention Is  so  forceful  and  convincing  that 
we  have  presumed  to  adopt  It  as  a  sulfl- 
cient  answer  to  the  theory,  advanced  by  re- 
^ndent's  counsel: 

"This  section  is  not  a  repealing  section  and 
contains  no  words  of  repeal.  On  the  contrary, 
it  expressly  sets  out  tb&t  the  act  of  1908  shall 
not  be  given  tho  construction  respondent  is 
trying  to  put  upon  it  Respondent  ignores  the 
first  part  of  the  section  which  is,  'That  nothing 
in  this  act  shall  be  held  to  limit  the  duty  or 
liability  of  ctnnmon  carriers  or  impair  the  rights 
of  their  employte  under  any  other  act  or  acts 
of  Congress.'  Resptnidait  bases  its  whole  ar- 
gument upon  the  latter  part  of  the  section  which 
is.  That  nothing  in  this  act  shall  be  held 
*  *  *  to  affect  tiie  prosecution  of  any  pend- 
ing proceedittss  or  right  of  action  under  the 
act  of  *  •  •  1906/  Because  the  section 
enumerates  certain  thmgs  that  are  not  to  be  af- 
fected, respondmt  inferred  that  oU  Uilngs  not 


enumerated  were  Intended  to  he  affected-  This 
at  most  is  only  an  inference  and  laws  are  not 
repealed  by  inferencea.  ^ut  it  is  not  the  cor- 
rect inference.  EnumeiVtion  is  made  to  save 
tho  enumerated  things,  not  to  destroy  the  things 
not  enumerated.  Only  things  in  danger  of  de- 
struction without'  enumeration  are  included  in 
the  things  enumerated.  •  •  •  Respondent's 
error  consists  in  confusing  a  saving  clause  in  a 
saving  or  construction  section,  with  a  repesjiug 
section  containing  a  saving  clause.  In  both 
cases,  the  saving  clause  saves;  it  never  de- 
stroys. But  where  there  is  an  express  repeal- 
ing section,  all  things  not  enumerated  in  tiie 
saving  clause  are  destroyed  by  the  express  pro- 
visions of  the  repealing  portion  of  the  section 
or  by  those  parts  of  the  later  act  which  are  in 
irrecfmcilable  conflict  with  the  earlier  act 
Hence,  in  such  acts,  the  saving  clause  saves  only 
what  it  embraces,  and  all  not  embraced  are 
destroyed:  but  such  destruction -is  wrought,  not 
by  not  being  included  in  the  saving  clause,  but 
by  virtue  of  the  destmetive  force  of  the  re- 
pealing portion  of  the  act  The  act  of  1908 
supolanted  or  repealed  so  much  of  the  act  of 
1906  as  nertamed  to  common  carriers  by  rsil- 
road.  There  was  therefore  danger  of  some 
court  holding  that  the  pending  proceedings  or 
rights  of  action  againsf  railroads,  based  on  the 
act  of  1906,  and  good  in  the  territories  and  the 
District  of  Columbia,  were  destroyed  by  the  re- 
peal of  that  part  of  the  act  of  1906  npon  which 
they  were  based.  To  save  these  cases  against 
railroads,  this  saving  clause  was  placed  in  tho 
act  And  that  is  all  that  clause  does.  It 
makes  it  certain  that  the  pending  cases  and 
rights  of  action  against  railroads  are  not  af- 
fected. But  this  saving  clause  of  this  railroad 
law  no  more  affected  laws  pertaining  to  ships 
(not  a  part  of  a  railroad  system)  than  it  md 
laws  relating  to  the  tariff  or  tbo  army." 

When  we  pause  to  consider  that  r^wals 
by  Implication  are  not  favored,  that  it  is 
the  duty  of  courts  to  so  construe,  If  possi- 
ble, two  acts  In  seeming  conflict,  that  both 
shall  be  operative — ^whlch  duty  la  performed 
by  permitting  each  to  stand,  where  they  con- 
fer different  powers  to  be  exercised  for  dif- 
ferent purposes,  or  where  the  earlier  en- 
actment may  perform  some  ofllce  or  func- 
tion not  controlled  by  the  latter,  though 
both  treat  In  a  general  way  of  the  same  sub- 
ject-matter— we  are  cohstralned  to  hold 
that  the  Employers'  Liability  Act  of  April 
22,  1908,  did  not  repeal  the  provisions  of 
the  Act  of  June  11,  1906,  In  so  far  as  the 
former  applied  to  common  carriers  by  water ; 
and  tbat  the  provisions  of  the  earlier  stat- 
ute In  that  respect  were  In  force  and  effect 
in  the  territory  of  Alaska  on  May  16,  1916, 
tbe  date  appellant  sustained  the  Injury  up- 
on which  the  right  of  action  is  based. 

It  is  lastly  contended  by  respondent's 
counsel  that  the  act  of  1906  does  not  apply 
to  tbe  facts  of  this  case  because  of  the  pro- 
visions of  the  admiralty  laws  in  force  and 
effect  at  the  time  and  place  of  the  Injury. 
Tbe  decisions  of  this  court  In  State  ex  rel. 
Jarvis  V.  Daggett,  87  Wash.  253,  151  Pac 
648,  h.  R.  A.  1916A,  446,  and  Shaug^nessy 
V.  Northland,  etc,  Co.,  94  Wash.  325,  162 
PacL  546,  are  cited  In  support  of  this  conten- 
tion. We  held  in  those  cases  that  the  pro- 
visions of  the  workmen's  compensation  laws 
of  the  state  of  Washington  do  not  apply  to 
^nployers  and  their  employes  engaged  in 
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maiitlme  service  tipfm  the  waters  of  Pdgct 
Sound.  We  are  not  concerned  in  this  esse 
with  the  omfilet  o£  national  and  itate  laws, 
nor  with  the  copatmctlon  or  appUoatlon  of 
a  state  statute.  The  act  ct  1906  to  a  fed- 
eral, not  a  state,  statute;  hence  the  antbor- 
Itles  cited  are  not  in  point. 

in  With  reflerraoe  to  the  donbt  express- 
ed by  counsel  for  respondent^  as  to  the  pow- 
er ot  OoDgress,  by  tbe  act  of  1906— treated 
as  a  local  statute—to  abrt^te  or  modify 
tbe  general  marltlnie  law  of  the  United 
States  80  as  to  cfmfer  upon  emplQjrte  of  com- 
mon carriers  while  in  the  twrltwy  of  Alas- 
ka ri^ts  of  aettw  unknown  to  the  admir< 
alty  or  maritime  law,  It  Is  snfticient  to  say 
that  the  act  of  June  11,  1806b  though  re- 
stricted, in  Its  opwatlon  by  the  dedsloD  in 
the  Bmplt^os'  LiaMUty  Cases,  to  the  I>1«- 
trict  of  Colnmbla  and  the  territories,  is 
nevertheless  a  valid  statute  regulating  the 
liability  of  common  carriers  other  than  by 
railroad,  to  tb^  employes.  In  sndi  t^rito- 
ty.  If  it  confers  ri^ts  and  creates  liabili- 
ties within  the  limited  field  of  its  operatlcms, 
whldi  were  not  recognized  by  the  admiral- 
ty or  maritime  laws,  or  the  prior  acts  of 
Congress  relating  thereto,  such  general  laws 
and  prior  acts  are  repealed  or  modified  to 
the  extent  of  the  subject-matter  lawfully 
embodied  In  this  act 

Being  of  the  opinion  that  the  Employers' 
Liability  Act  of  June  11,  1906,  applies  to 
the  facts  of  this  case,  the  jadgment  Is  re- 
versed, and  the  canse  remanded  for  a  new 
trial  not  Inccmslstent  with  the  views  herein 
expressed. 

ELLIS,  G.  J.,  and  FULLERTON,  ICAIN, 
and  PARKER,  33.,  concur. 


KEDDINGTON  v.  STATE.    (No,  425.) 

(Stipreme  Conrt  of  Arizona.   April  18,  1918.) 

L  Cbtmisal  Law  <s=>635 — Ptjbuo  Tbiai.— 
DiscBcnoN  OF  Court. 
Tboagh  Const  art  2,  S  24,  guaranties  a 

poblic  trial,  the  court  in  a  prosecation  for  con- 
tributing to  the  dependency  of  a  girl,  wherein  it 
waa  obvious  much  indecent  langnage  and  con- 
duct would  necessarily  be  repeated  and  describ- 
ed, and  she  would  be  subjected  to  a  gmeUing 
cross-examination,  properly  exercised  its  discre- 
tion in  restricting  public  attendance  to  news- 
paper reporters. 

2.  Cbucxnal  Law  «a»660— Pubuo  TaiAEr—- 
Waives  of  Right  st  Accubbd. 
Accused,  by  net  objecting  to  an  order  clear- 
ing people  from  tbe  courtroom  after  it  was  mod- 
ified by  allowing  newspaper  reporters  to  remain, 
waived  any  right  of  his  involved  in  tbe  order 
as  modified. 

Apiieal  from  Superior  Conrt,  Maricopa 
Coonty;  R.  C  Stanford,  JTudge. 

Cyril  Eeddington  was  convicted  of  con- 
tributing to  the  dependency  of  a  girl,  and  he 
appeals.  Affirmed. 


Bah^  &  Drake,  of  Phcenlx,  for  appellant 
Wiley  E.  Jones,  Atty.  Gen.,  and  W.  P.  Oeary. 
George  W.  Harben,  and  h.  B.  Whitney,  Asst 
Attys.  Gen.,  for  the  State. 

ROSS,  J.  The  information  upon  whidh 
appellant  was  convicted  charged  him  and  one 
PanI  Stevens  with  contributing  to  the  de- 
pendency  of  a  girl  of  the  age  of  16  years  by 
enticing  her  from  ber  home  to  a  public  dance 
and  assemblage,  and  by  causing  ber  to  re- 
main at  and  in  tbe  vicinity  of  said  dance  in 
the  company  oi  Intoxit^ated  men,  who  were 
permitted  and  encouraged  to  insult  and  mis- 
treat said  <dilld  by  lewd  and  offensive  conduct 
and  epee^,  and  by  themselves  becoming  In- 
toxicated, and  in  her  presence  engaging  in 
disturbance-,  riot,  obscene.  Indecent,  and  vul- 
gar speech,  and  In  refusing  to  permit  her  to 
be  taken  away  from,  or  to  escape  from,  the 
defendants. 

Before  the  information  was  read  or  tbe 
opening  stat^ent  made  by  the  county  attor- 
ney to  the  Jury,  the  court,  on  Its  own  motion, 
ordered  that  the  courtroom  be  cleared  of 
the  people  present  and  that  the  public  be 
excluded,  except  witnesses  and  relatives  of 
the  defendants,  giving  as  a  reason  therefor 
"the  nature  of  the  case."  The  appellant  ob- 
jected that  the  cwder  would  deprive  him  of 
a  pnbllc  trial.  On  motion  of  the  appellant, 
after  the  Information  had  been  read,  the 
witnesses  for  both  the  prosecntlon  and  de- 
fendants were  placed  xaiAet  the  rule  and 
ordered  from  the  courbroom.  Ibe  court  then 
modified  the  order  of  exdlusi<m  by  adding 
that  newspaper  reporters  might  remain  at 
the  trial.  To  the  order  as  modified  no  ex- 
ceptiMi  was  taken  by  aK>eIlant 

[1,2]  Appellant  assist  as  erroTi  and  it  is 
the  only  complaint  he  makes,  that  the  above 
order  deprived  him  of  bis  oonstltatlonal  right 
of  an  open  or  pnbllc  trIaL  The  proTislon  in 
that  regard  found  in  tlie  federal  Constitution, 
and  which  is  common  to  most  of  the  states  of 
the  tJni<ni,  is  that  In  all  criminal  causes  the 
accused  shall  have  tbe  right  to  appear  and 
defend  in  person  and  by  counsel,  and,  among 
other  things,  "to  have  a  speedy  public  trlaL" 
Section  24,  artide  2,  Constitution.  Otie, 
therefore,  accused  of  crime  may  with  confi- 
dence point  to  this  constitutional  guarantee 
and  Inidst  upon  Its  rightful  firoteetion.  He 
is  entitled  to,  and  must  be  given,  a  public 
trial,  whatever  that  may  mean.  Formerly  In 
this  respect  there  were  two  binds  of  trials, 
public  and  secret.  Before  they  declared  their 
independence  In  the  Colonies  and  in  England 
star  diamber  proceedings  were  of  common 
occurrence,  and  It  was  to  abolish  and  forbid 
secret  or  star  chamber  trials  that  called  forth 
tbe  provisions  of  tbe  federal  and  state  Gon- 
stltutlcms  reaulring  public  trials.  Arbitrary 
and  secret  deprivation  of  life,  liberty,  and 
property  were  no  longer  to  be  tolerated.  The 
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rule  of  op^  admtnliitration  of  justice  was 
thereafter  to  be  followed.  We'  get  some  Idea 
of  the  meaning  of  the  words  "public  trial" 
when  the  history  ot  the  causes  of  their  use 
In  the  f ondamental  law  is  recalled.  It  ia  the 
opposite  ot  a  secret  trial  or  a  trial  in  camera 
or  at  star  diambers.  In  the  very  nature  and 
necessity  ot  things  it  was  never  contemplated 
that  all  of  the  public  should  be  present  or 
inrlTlleged  to  be  present  in  order  to  constifcote 
a  public  trial.  Attendance  was  necessarily 
limited  to  the  capacity  ot  the  courtnxmi  ac* 
commodatlODs,  which;  as  is  well  known.  Is 
as  (tften  inadequate  as  otherwise.  So,  eren 
the  slae  of  tbe  courtroom  sometimes  may  de- 
terodne  the  ezt«it  of  the  publicity  of  the 
triaL 

No  court  or  law  tex^writer  has  nnd^tafeen 
to  define  what  a  public  trial  is,  but  they  all 
agree  that  Umttetions  and  restrictions  of  the 
public  attendance  are  not  only  necessary,  but 
proper.  Disagreement  Is  upon  the  extent  of 
■these  limitations  and  restrictions.  No  au- 
thority can  be  found  that  would  sustain  an 
order  excluding  everybody  from  attending  a 
trial  except  the  defendant,  his  counsel,  the 
5nry,  the  court,  and  the  officers  of  the  court. 
Some  of  the  public  not  actually  engaged  In 
the  trial  must  be  privileged  or  allowed  to 
attend  the  trial  to  constitute  it  public,  but  no 
Irreducible  minimum  has  ever  been  proposed 
or  named  as  yet  Nor  do  we  think  that  num- 
bers are  the  test  of  a  public  trial.  For  in- 
stance, two  or  three  newspaper  r^rters, 
with  ears  attune  to  catch  everything  that 
may  be  said  in  the  course  of  a  trial  by  the 
court,  by  counsel  and  witnesses,  and  carefully 
watching  every  mov^ent  and  action  likely 
to  affect  the  trial,  and  the  same  day  or,  at 
the  longest,  the  following  day,  presenting 
to  the  general  public  through  tbe  dally  press 
all  tbe  sallrat  facts,  would  tend  more  to  con- 
stitute a  public  trial  than  a  house  full  of 
Idlers  and  curious  courthouse  loungers.  Pro- 
tection from  oppression  or  arbitrariness  of 
the  courts,  ite  officers,  and  the  prosecuting 
officer,  will  be  assured  so  long  as  trained  and 
discriminating  newspaper  repwters  are  pre» 
en{  at  the  trial,  keeping  dose  and  critical 
mtdi  of  everything  done  and  said,  for  the 
parpoee  ot  puUication  in  the  dally  press.  A 
lai^er  public  ia  made  acquainted  with  tbe 
salient  facte  of  the  trial,  even  whila  it  is 
progressing,  fhroo^  tJke  i»res8  than  It  is 
possible  to  readi  tiiroug^  flu  <ven  doors  of 
the  courtroom.  , 

In  addltiim,  under  flie  law,  in  every  crim- 
inal case  tri«l  in  flds  state  the  wh<de  pro- 
ceetogs,  Sncladlng  the  qnallflcation  ot  ju- 
rors, questions  to  witnesses  and  Uieir  an- 
swers, rulings  of  the  court  and  remarks  by 
coonsd  or  court,  are  stenographically  taken 
down,  and  If  the  defendant  ia  not  satisfied 
wiUi  the  verdict  and  desires  to  have  the  pro- 
ceedings reviewed  on  appeal,  be  is  furnished 
with  a  full  transcription  of  evoything.  T\\m 
all  those  things  that  wm  bidden  within  the 


walls  of  the  courtroom  aod  memories  of  the 
criminal  triers  before  we  bed  stenographers 
are  now  made  public  records,  open  to  the  In- 
spectlou  of  all  interested  parties. 

For  reasons  of  public  policy  throughout 
this  country  there  has  ever  been  a  common 
understanding  that  the  g«ieral  good  de- 
mands less  notoriety  or  publicity  be  given 
a  trial  Involving  s^ual  offenses — such  as 
rape,  abortion,  seduction,  and  criminal  con- 
versation— than  to  other  trials,  especially 
so  when  the  morals  and  dtastlty  of  children 
are  involved,  or  when  they  are  called  upon 
to  detail  before  a  jury  and  court  the  bestial 
depravity  they  have  anftwtunat^  suffered 
or  witnessed.  Olie  trial  conrU  especially 
have  ever  kept  these  cases  on  the  frontiers 
between  tbe  line  that  separates  the  distinct- 
ively public  trial  frtMU  the  distlncttvely  se- 
cret trial.  Olirough  a  sense  ot  proprietr  and 
decency,  nniversal  consent,  we  may  say,  has 
in  this  country  ripened  this  custom  Into  a 
part  of  our  common  law.  In  sndi  cases  the 
rule  of  CTduding  a  good  portion  of  the  pub- 
lic from  the  oonriroom  has  become  9\  fixed 
that  the  people  demand  or  at  least  eivect  its 
enforcement  Evoi  before  we  had  a  stete 
GonatltutlMi  guaranteeing  p^vons  accused 
of  crime  a  public  trial  the  rule  of  protecting 
children  of  totder  years  from  the  XHrnrloit 
and  m<ni)id  curiosity  of  tbe  crowd  was  en- 
forced in  Arliona,  and  the  words  "public 
trial"  became  a  part  of  our  fundamental  law 
with  that  meanliv  Ingrafted  upon  than. 

Tho  reported  cases,  although  not  aa  numer- 
ous as  the  Importance  of  the  iiuestion  would 
seem  to  require,  almost  Invariably  have 
grown  out  of  ^orte  of  courts  to  shield  so- 
ciety aa  well  as  parties  or  witnesses  (because 
of  their  youth  or  sex)  fran  immoral  and 
nauseating  facte  invtdved,  and,  while  they 
have  not  in  all  casesi  acknowledged  the  db^ 
tinction  we  lndlcate>  tbe^*  have,  we  believe, 
with  few  eacceptl(His,  very  prox>erly  given  It 
more  or  less  ocmslderatlon. 

Another  v^  potent  reason  for  restricting 
the  public  attradance  on  trials  of  this  pecul- 
iar nature  is  that  it  more  <tft«i  KxpenXn  to 
the  boi^t  of  the  accused  than  otherwise. 
It  Is  a  well-known  fact  that  the  general  body 
of  mankind  looks  with  no  favw  or  compla- 
cency upon  the  despoller  of  young  woman- 
hood, and  their  attendance  at  masse  upon  a 
trial  of  this  kind  Is  often  teken  by  tbe  Jury 
as  a  mandate  to  convict  the  defendant,  and 
thus,  generally  speaking,  the  psychology  ot 
courtromn  crowd  is  against,  rather  than  for, 
the  accused,  whether  he  be  innocent  or 
guilty.  In  this  connectUm,  we  adopt  flie 
very  apt  and  omvindng  phrasing  used  by 
Sanner,  Justice,  in  his  dissenting  (^inlfm  In 
State  V.  Seder,  fi2  Mont  205^  22%  156  Pac. 
1080-1081  (L.  a  A.  mm,  472.  Ann.  Gas. 
1017B,619): 

"The  ossence  of  the  mattor,  as  I  see  it,  is  that 
courts  charged  with  the  adminietnition  of  jus- 
tice are  engaged  in  moral  conservation  <rf  tbe 
lushest  order  sad  rest  under  no  obligation  what* 
ever  to  become  centers  of  oiotsI  mftctlon  in 
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order  that  tbe  trial  may  be  said  to  be  pablic, 
any  more  than  they  rest  under  tbe  obligation 
to  make  eztraordiuary  efforts  to  take  up  the 
trial  In  order  that  it  may  be  aaid  to  be  speedy. 
This  proTision  of  oar  Constitntion  is  simply  a 
reiteration  and  anplication  to  this  state  of  the 
like  provision  found  in  the  aixth  amendment  to 
our  national  Constitution.  It  had  its  origin 
in  an  age  when  stenographers  were  unknown ; 
whaa  newspapers  were  few  and  under  restric- 
tious.  The  abases  of  secret  or  'star  dumber' 
proceedings  conducted  for  political  ends  caus- 
ed its  formulation,  and  its  object  ia  to  prevent 
a  recurrence  of  such  abosee.  It  ought  not  to 
be  made  an  araine  for  the  escape  of  obvious 

Kilt  in  ft  case  which  bears  no  sort  of  resem- 
mce  to  these  conditions,  where,  protected  by 
the  stenographic  record,  the  neirapapers,  _  and 
the  presence  of  aoch  persons  as  were  permitted 
to  remain,  no  chance  for  secrecy  was  possible. 

We  have  proceeded,  thus  fer,  npon  the 
theory  that  the  order  of  the  court  was  oI>serv- 
ed  throughout  the  trial,  and  that  no  one  of 
the  pubUc  was  admitted  except  the  relatives 
at  the  defendanta  and  the  newspaper  report- 
ers. Tbe  record  does  not  show  how  many  of 
these  there  were.  They  might  have  been  a 
considerable  pwtloa  of  the  public,  so  far 
as  we  can  tell.  Indeed,  we  think  It  reason- 
ably appears  that  the  apiieUant  was  satisfied 
with  the  modified  order  for,  although  he  ob- 
jected to  the  order  as  first  made,  he  made  no 
objection  or  protest  after  Its  modification 
allowing  newspaper  reporters  to  ronaln  at 
the  trial.  One  of  the  reasons  for  requiring 
a  public  trial  Is  that  the  accused  can  have 
whatever  protection  it  may  afford  him.  It  Is, 
then,  to  a  certain  extent,  for  his  personal 
benefit.  If  he  expresses  a  desire  to  hare 
the  att^dance  of  the  public  limited  or  entire- 
ly prohtbited,  or  If  he,  by  his  conduct,  leads 
the  court  to  believe  he  Is  satisfied  with  the 
order  in  that  regard  and  the  court  acts  in 
good  faith,  and  not  arbitrarily,  it  would  seem 
that,  In  all  fairness  and  Justice,  he  should  be 
precluded,  after  conviction,  from  nr^ng  for 
reversal  In  order  that  be  invited,  or  tacitly 
consented  to,  by  remaining  silent.  Not  bar- 
ing objected  to  the  modified  order,  we  con- 
clude that  it  was  satisfactory,  and  that  his 
conduct  constituted  a  waiv»  of  any  right 
of  his  involved  in  the  order  as  modified. 
That  this  may  be  done  has  been  determined 
by  many  courts.  People  v.  Swafford,  65  CaL 
223,  3  Pac.  809;  Dutton  t.  State,  123  Md. 
373,  61  AtL  417,  Ann.  Cas.  1916C,  89;  Bene- 
dict V.  People,  23  Colo.  126,  46  Pac.  637,; 
State  V.  NyhuB,  19  N.  D.  326,  124  N.  W.  7*1, 
27  L.  B.  A.  (N.  8.)  487 ;  Carter  t.  State,  99 
Ulss.  435,  64  South.  734. 

We  admit  the  courts  are  far  apart  as  to 
what  constitutes  a  public  trial.  There  are 
a  number  of  cases  reported  wherein  the  order 
of  exclusion  was  not  as  restrictive  as  the 
order  In  the  present  case,  and  others  where 
the  order  was  almost  Identical,  in  which  the 
courts  have  held  the  accused  was  deprived 
of  a  constitutional  right  State  v.  Osborne, 
54  Or.  289,  103  Pac.  62,  20  Ann.  Cas.  627; 
State  T.  Hensley,  75  Ohio  St.  255,  79  N.  B. 
462,  9  I*  B.  A.  (N.  S.)  277,  116  Am.  St  Rep. 
734;  0  Ann.  Com.  108;  Feople  t.  Hartnum, 


103  Oal.  242,  87  Pac.  163,  42  Am.  St  Bep.  106 ; 
Tilton  T.  State,  6  Ga.  App.  69,  62  S.  B.  651; 
People  T.  Murray,  88  Mich.  276,  50  N.  W. 
906,  14  U  R.  A.  800,  28  Am.  St  Bep.  294; 
State  T.  Keener,  supra.  But  there  are  some 
courts  that  have  sustained  orders  as  restrle- 
tire  as  the  one  we  have  under  C(Hislderation, 
whose  conclusions  meet  with  onr  approval, 
even  though  their  reasoning  does  not  in  all 
respects  coincide  with  ours.  State  v.  John- 
son, 28  Idaho,  609,  144  Paa  784 ;  Reagan  v. 
United  States,  202  Fed.  488,  120  G.  C.  A.  627, 
44  L.  B.  A.  (N.  S.)  583. 

Whatever  the  reason  be  for  restricting 
the  attendance  upon  a  trial,  whether  lade, 
of  courtroom  aooommodatlons  (State  r. 
BrooiEs,  92  Mo.  542,  5  8.  W.  257,  330;  Jack- 
son V.  Commonwealth,  100  Ky.  239,  38  S.  W. 
422, 1001,  66  Am.  St.  Bep.  336),  or  to  preserve 
order  and  decorum  (Orimmett  v.  State.  22 
Tex,  App.  36,  2  S.  W.  631.  58  Ana.  Bep.  630; 
People  V.  Kerrigan,  73  Cai.  222,  14  Pac.  819 ; 
Llde  V.  State,  133  Ala.  63,  81  South.  953),  or 
to  exclude  w(Hnen  because  of  the  indecent 
character  of  the  evidence  (State  v.  McCooI, 
34  Kan.  617,  9  Pac.  745),  or  to  exclude  persons 
of  a  dangerous  character  (United  States  v. 
Buck,  4  PhUa.  169,  Fed.  Cas.  No.  14680),  or 
where  the  public  morals  and  public  decency 
require  the  exclusion  of  the  young  (Oooley's 
Constitutional  limitations  [7th  Fd.]  p.  441)^ 
it  all  results  in  just  so  much  diminution 
of  the  public  attendance,  and  tbe  right  being 
admitted  for  one  reason  goes  far  to  establish 
the  principle  that  its  extension  when  reason- 
able infringes  no  constitutional  right  of  the 
accused. 

The  prosecuting  witness  in  this  case  was 
a  girl  of  tender  years,  a  mere  child.  It  be- 
came her  duty,  under  the  law,  to  repeat 
language  and  describe  conduct  that  any 
delicately  reared  and  refined  girl  would 
blush  and  halt  to  repeat  to  her  most  Intimate 
friends  and  associates.  The  state,  however, 
was  interested  In  having  the  story  told  for 
its  protection  and  benefit  Her  shame  must 
be  laid  bare  in  strange  and  foreboding  sur- 
roundings before  a  full  bench  of  creening. 
gaping,  staring,  and  unfamiliar  faces,  and 
in  tbe  presence  of  an  imposing  and  solemn 
array  of  Jurors,  the  court,  its  officers,  and 
the  attorneys.  Appellant  would  have  her, 
in  this  environment  rather  than  the  one 
created  by  tbe  court's  order,  relate  the  vile 
and  indecent,  profane,  and  vulgar  words 
she  heard,  and  describe  the  unseemly  things 
she  saw,  and  undergo  a  gruelling  cross- 
examination  by  astute  counsel.  The  ordeal  Is 
trying  enough  without  the  Jarring  and  dis- 
concertiog  shock  of  a  crowded  and  curious 
courtroom.  If  the  provision  for  a  public 
trial  Is  for  the  benefit  and  protection  of 
society,  as  well  as  for  the  boieflt  and  protec- 
tion of  the  accused,  we  can  see  no  objection 
to  a  course  of  conduct  in  the  trial  that  pre- 
serves the  benefit  to  the  one  as  fully  as  to  the 
other. 

The  trial  court  must  be  the  Judge  as  to 
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the  restrlcaons,  it  any,  he  would  impose 
upon  the  attendance  in  the  trial  of  each  case 
as  it  arises,  and  as  long  as  his  discretion 
is  wisely  and  soundly  exercised,  and  it  does 
not  derive  the  accused  of  the  rlRht  to  have 
present  a  reasonable  portion  of  the  public, 
this  court  will  refuse  to  revise  his  Judgments 
Id  that  regard. 

We  can  conceive  of  no  good  reason  why  the 
court  should  not,  upon  request  of  the  accused, 
even  in  eases  of  the  kind  we  .are  here  con- 
sidering, permit  a  limited  number  of  his 
friends  and  acquaintances  to  be  present  dur- 
ing the  trial,  and  if  the  appellant  in  this  case 
had  made  such  a  request  of  the  court,  we 
have  no  doubt  It  would  have  been  granted. 

The  Judgment  of  tlie  trial  court  10  affirmed. 

FRANKLIN,  a  3.,  and  OUNNINOHAH,  J., 
omcur. 


COOPER  V.  STATE.    (No.  448.) 
(Supreme  Court  of  Arizona.    April  18,  1918J 

1.  IzrroxiojLTiNo  Liquobs  ^s>136  — Unla.w> 

FUL  SAU— ConSTITUTIONAIj  PboVISION. 
Const  art  23,  forbidding  the  sale  and  dis- 
tribution of  intorieating  liquors  of  any  kind 
to  an?  person  in  the  state,  containing  no  ex- 
ception as  to  that  prescribed  of  sold  (or  medic- 
inal purposes,  is  not  a  regulatory  provision, 
but  one  of  suppression,  and  does  not  permit 
the  sale  of  a  compound  of  ardent  spirits  with 
other  ingredients  labeled  Jamaica  finger  and 
Bometimes  used  for  medicinal  purposes. 

2.  Intoxioating  X^qtroBs  ^=3238(3)  —  Or- 
FENSEs— Question  fob  Jtibt. 

In  a  proaecntion  under  Const,  art  23,  for- 
bidding the  sale  of  intoxicating  liquors,  keid  on 
the  e^dence  that  the  intoxicating  quality  of 
the  Jamaica  ginger  sold  by  defendant  was  for 
the  jury. 

8.  IKTOXXOATINO  LlQUOBS  (3=»131— OfFBNSEB 

— Cbiuinal  Intent  OB  Quiltt  Knowleoob. 
Under  Const  art.  28,  forbidding  the  sale  of 
intoxicating  liquors  of  any  kind,  the  defendant's 
good  faith  in  thinking  that  he  might  sell  the 
essence  of  Jamaica  ginger  waa  no  defense,  as 
criminal  intent  or  guilt?  knowledge  is  not  a 
necessary  element  of  the  offense. 

Appeal  from  Superior  Court,  Graham  Coun- 
ty;  F.  B.  Lalne,  Judge. 

E.  F.  Cooper  was  convicted  of  selling  in- 
toxicating liquor,  and  he  appeals.  Affirmed. 

W.  K.  Dial,  of  Safford,  for  appellant 
Wiley  E.  Jones,  Atty.  Gen.,  and  B.  W.  Kra- 
mer, Ia  B.  Whitney,  and  George  Barboi,  Aast 
Attyg.  Gen.,  for  Uie  State, 

BOSS,  J.  [1,2]  The  only  question  in- 
volved in  this  appeal  is  as  to  whether  the  es- 
sence of  Jamaica  ginger  Is  an  intoxicating 
liquor  within  the  meaning  of  the  constitu- 
tional provisltm  prohibiting  the  sale,  ex- 
change, etc.,  of  Intoxicating  liquors. 

The  appellant  Is  a  druggist  carrying  on  a 
drug  business  in  the  town  of  SaCCord,  Graham 
county,  this  state.  He  admitted  the  sale 
charged  In  the  information,  as  well  also  oth- 
ers, in  the  regular  course  of  his  business  as 
a  cl^nggUt,  but  contmded  It  was  prepared  as 


a  medldne  and  that,  as  such,  he  sold  it  Evi- 
dence was  submitted  showing  that  91  per 
cent  of  the  contents  of  the  Jamaica  ginger 
was  alcohol,  and  the  label  on  the  container 
represented  the  alcoholic  content  as  83  per 
cent  A  witness  testified  that,  by  diluting 
and  sweetening  It  It  could  be  drunk  in  quan- 
tities sufficient  to  produce  intoxication. 

Tbe  Constitution  forbids  the  sale  and  dis- 
position of  ardent  spirits,  ale,  beer,  and  wine, 
and  of  Intoxicating  liquors  of  any  Idnd  to 
any  person  in  the  state  of  Arizona.  Article 
23,  Constitution.  It  contains  no  exceptions, 
as  that  It  may  be  prescribed  and  sold  as  a 
medldne,  or  for  medldnal  purposes.  Nei- 
ther doctors  nor  dm^lsts'.  nor  any  one  else, 
may  sell  or  tUfl|>oee  of  any  ct  the  named  or 
described  liquors  as  sudi,  or  when  compound- 
ed as  a  medicine.  It  is  not  a  regulatory  pro- 
vision, but  one  of  outlawry.  It  is  one  of  siqh 
presslon  and  not  one  of  supervision.  Tfaa 
fact  that  ardent  spirits  are  mixed  with  other 
ingredients  and,  as  thus  compounded,  labeled 
Jamaica  ginger  and  sometimes  used  for  me- 
dicinal purposes,  does  not  change  the  situa- 
tion, for  as  we  said  in  Brown  v.  State,  17 
Ariz.  314, 152  Pae.  S78: 

"Of  course,  the  name  by  which  It  was  called 
cannot  affect  its  kind  or  quality.  It  is  the  stuff 
of  which  it  is  made,  and  not  its  name,  that 
gives  it  place  am<mg  the  proliibited  Uquors  nam- 
ed in  Qie  Constitution.'* 

[31  That  the  appellant  may  have,  in  good 
faith,  thought  he  had  a  right  to  sell  the  ^ 
sence  of  Jamaica  ginger,  might  be  a  proper 
conslderaticm  in  fixing  his  punishment  or  for 
the  pardoning  power,  but  unavailing  as  a  de- 
fense. Criminal  intent  or  guilty  knowledge 
is  not  a  necessary  element  in  this  offense. 
Troutner  v.  State,  17  Ariz.  506, 154  Pac.  1048, 
U  R.  A.  1916D,  262;  Hall  T.  State,  19  Ariz. 
 ,  165  Pac.  300. 

The  question  as  to  the  Intoxicating  qnallty 
of  the  admixture  sold,  being  one  of  fact  was 
properly  submitted  to  the  Jury  along  wUh  the 
general  issue. 

Finding  no  error,  the  Judgment  is  affirmed, 

FRANKUN,  a  J.,  and  CUNNINGHAM,  J^ 
concur. 

XVHA.  COUNTY  v.  MARICOPA  COUNTY, 
(No.  1453.) 

(Supreme  Court  of  Arlxona.    ^rQ  18,  1918J 

1.  Counties  fis=>8—BoTrNnAEiE8— Determina- 
tion BT  BoABD  Of  StJFEBvisoBs— Effect. 
Civ.  Code  1913,  pars.  2373,  2380,  fix  the 
boundary  line  between  Xnma  and  Mancopa 
coouties  upon  meridian  line  113  deg.  20  min. 
west  longitude.  Rev.  St  1887,  par.  869,  pro- 
vided that  whenever  the  boundary  line  of  any 
county  should  be  So  indefinite  as  to  make  it  im- 
possible to  determine  where  the  lines  are,  and 
■when  a  part  of  the  territorjr  by  reason  of  such 
indefinite  description  is  claimed  by  two  coun- 
ties, the  boards  of  supervisors  of  such  counties 
may  have  a  survey  made  to  define  tbe  boundary, 
and  makes  tbe  dediitni  of  arbitrators  on  appeal 
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final.  JIM  that  the  boandftiT  line  was  Dt>t  In- 
definite and  where  the  meridian  line  had  not 
been  surveyed  and  located  on  the  ground,  there 
waa  no  tangible  basis  for  a  dispute,  so  that 
the  act  of  couotr  officials  in  1889,  in  ear- 
veying  and  markinK  the  line^  could  not  have 
been  taken  under  the  act 
2.  Counties  «=>8— Bounoaeies— Peoceeding 
TO  Establish. 
TTnder  Oiv.  Code  1913,  pars.  2378,  2380.  and 
IjawB  1889,  No.  42,  permitting  the  boards  of 
snperviflors  of  contiguous  counties  to  define  the 
county  boundary  line  by  having  a  joint  survey 
thereof  made,  anj]  by  establishing  posts  thereon, 
the  act  of  the  respective  county  boards  of  super- 
visors  in  making  a  survey,  and  posting,  without 
making  or  filing  the  record  thereof  as  required 
by  the  act,  in  the  absence  of  any  provision  mak- 
ing the  survey  final  or  dedarii^  It  to  be  the  true 
iMuodary  line,  was  binding  until  In  the  tegular 
course  of  law  the  true  boundary  wa«  located 
on  the  ground. 

8.  Counties  ^=>8— Boundabt  Line— Deteb- 
hination  bt  coubt— statute. 
Civ.  Code  1913,  pars.  2373,  2380,  define  the 
boundary  line  between  Yuma  and  Maricopa 
counties  as  meridian  line  113  degs.  20  mm. 
-west  longitude;  Const,  art  6,  S  4,  gives  the 
Supreme  Court  original  and  exclusive  jnrisdic- 
tioD  to  determine  disputed  county  bonndan ; 
and  Oiv.  Code  1913,  para.  23ai-2385,  provides 
that  on  any  digpote  as  to  location  of  a  county 
boundary  line,  uther  county  may  commence  an 
action  in  the  Supreme  Court  to  have  the  line 
determined,  and  requires  the  court  to  define  the 
true  boundary  line  and  directs  that  it  be  marked, 
//eld  that,  even  though  a  boundary  line  other 
than  the  true  one  may  have  been  adopted  by  the 
LiegiBlature,  it  had  the  power  to  change  It  back 
to  the  true  line  fixed  by  statute,  and  that  the 
court  would  define  the  tme  atatntory  bonndary 
line. 

4.  Counties  «=s9l6<l)  —  Establishment  ow 
BouKDABT  Line— Recoveby  of  Taxes. 
Where  the  county  supervisors  of  Xuma  and 
Maricopa  counties  in  1889  made  a  joint  survey 
of  the  boundary,  and  mutually  agreed  upon  it, 
and  acted  thereon  in  the  collection  of  taxes,  etc., 
until  1907,  the  boundary  agreed  upon  was  bind- 
ing until  the  true  boundary  was  lawfully  estab- 
luined,  so  that,  where  a  striD  in  which  Maricopa 
county  had  collected  taxes  during  that  time  was 
determined  to  beloi^  to  Yuma  county,  the  lat- 
ter county  conld  not  recover  taxes  bo  collected. 

Original  proceeding  by  Yuma  conntr 
against  Marioq^a  county  to  settle  tbe 
boondaty  line  and  to  recover  taxes  col- 
lected by  d^oidant  on  the  disputed  str^  of 
land.  In  wblCh  a  referee  reported  his  fladMigs 
and  ooDdoalcnis.  Judgmrat  for  plalntllf  as 
to  the  booDdary  question,  denying  a  recovery 
ct  taxes. 

Clement  H.  Coleman,  Co.  Atty.,  and  Thom- 
as D.  MoUoy,  both  of  Yuma,  for  plaintiff. 
Clyde  M.  Oandy,  Co.  Atty.,  and  A.  G.  Baker 
and  J.  Jj.  B.  Alexander,  all  of  Phoenix,  for 
defendant. 

BOSS,  3.  This  is  an  original  proceeding 
Inttitnted  by  Tuna  coanty  against  Marlco[>a 
county  under  the  provisions  of  paragraphs 
2381-2385,  CivU  Code  1913,  which,  among  oth- 
er things,  authorize  and  empower  this  court 
to  take  Jurisdiction  ct  dUputes  arising  "be- 
tween  two  counties  respecting  the  location 
of  the  bonndary  line  between  such  counties," 
and  also  make  It  tbe  duty  of  the  court,  In 


Its  Judgment,  to  "define  and  designate  the 
true  boundary  between  the  two  counties." 

It  is  alleged  in  the  complaint  that  the  bound- 
ary line  between  the  two  counties  is  fixed 
by  law  along  113  deg.  20  mlo.  west  longitude ; 
that  the  defendant  has  extended  Its  sover- 
eignty and  Jurisdiction  over  a  strip  of  land 
4.215  miles  east  and  west  in  width,  and  103 
miles  In  length  north  and  sontb,  to  the  west 
of  and  adjoining  said  meridian  line,  and  has 
wrongfully  exercised  sovereignty  and  Juris- 
diction over  such  strip  of  land  ever  since 
1890.  For  a  second  cause  of  action  the  plain- 
tiff seeks  to  recover  from  the  defendant  coun- 
ty taxes  tbat  have  been  collected  by  defend- 
ant upon  the  pr(^erty  located  In  said  dis- 
puted strip  ct  land. 

The  answer  admits  that  the  true  boundary 
line  between  tbe  counties,  as  fixed  by  law, 
is  113  deg.  and  20  min.  west,  but  alleges  that 
It  was  so  indefinite  as  to  make  it  impossible 
to  determine  where  sucb  line  was  upon  the 
ground,  and  that  by  reason  thereof  a  portion 
of  said  territory  adjacent  to  said  boundary 
was  claimed  by  both  counties;  that  in  1880, 
pursuant  to  paragraphs  369,  370,  and 
871,  Revised  Statutes  of  1887,  and  to  Act  No. 
42,  15th  Legislative  Assembly,  and  acting 
thereunder,  the  boards  of  supervisors  of 
Yuma  county  and  Maricopa  county,  deeming 
It  necessary  that  the  boundary  separating  said 
counties  should  be  defined  so  that  it  oould  be 
easily  determined  Jointly  by  the  supervisors 
of  tbe  two  counties,  caused  the  same  to  be 
surveyed  Its  entire  length  and  marked  upon 
tbe  ground  with  posts  one  mile  apart.  There- 
after, in  1889,  the  boards  of  supervisors  of 
both  counties  approved  said  survey,  and 
adopted,  approved,  and  established  the  line 
so  marked  as  the  boundary  line  between  the 
counties,  and  that  both  counties  have  ever 
since  recognized  and  accepted  said  line  as 
the  boundary.  Defendant  also  pleads  estop- 
pel and  lathes  and  limitation. 

The  plaintiff  filed  a  reply  to  the  answer, 
denying  that  In  1889  the  true  boundary  line 
was  so  indefinite  as  to  make  it  impossible  to 
determine  where  such  line  was  upon  the 
ground,  or  that  it  was  at  all  indefinite ;  also 
controverting  the  legality  and  regularity  of 
the  proceedings  by  the  boards  of  supervisors, 
and  alleging  that  they  had  acted  without 
Jurisdiction. 

The  pleadings  were  several  times  amended, 
and  It  is  possible  that  they  present  other  Is- 
sues, but  we  do  not  deem  It  necessary  that 
they  be  further  stated  In  this  opinion. 

I^ie  Honorable  John  H.  Campbell  was  ap- 
pointed by  the  conrt  referee  to  take  testimo- 
ny, with  directions  that  he  render  findings 
of  fact  and  conclusions  at  law.  Upon  the 
r^rt  of  the  referee  being  filed,  the  defend- 
ant moved  for  a  Judgment  thereon.  The 
plaintiff  moved  to  set  aside  tbe  findings  of 
fact  and  conclusions  of  law,  and  for  a  re- 
hearing ;  also  filed  exceptions  to  the  findings 
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and  condnsloiia.  The  case  was  submitted  to 
the  court  upon  these  motions. 

The  substance  of  the  flndinga  of  fact  Is 
that  the  statute  fixes  the  boundary  between 
the  counties  as  meridian  113  deg.  20  min. 
west  longitude;  that  prior  to  January  1, 
1889,  the  boundiary  bad  not  been  marked  on 
the  ground  or  defined  so  that  It  might  easily 
be  determined;  that  during  1889  the  boards 
ot  superrlsors  of  said  counties,  actiog  togeth- 
er, caused  the  surveyors  ttaerettf  to  J<totly 
surrey  such  boundary  line,  and  to  mark  the 
same  Its  entire  length,  and  that  said  boards 
of  superrlsors  apiuwed  and  adopted  said 
survey  as  the  boundary  line  between  said 
coimtles;  that  the  line  so  surveyed  and 
marked  Is  not  the  true  line  separating  said 
couutles  aa  prescribed  by  statute,  but  is 
something  more  than  fbnr  miles  west  of  me- 
ridian line  118  d^.  29  mln.  west  longitude ; 
that  from  and  after  said  surrey  was  approv- 
ed the  officials  of  both  counties,  and  the  In- 
habitants thereof,  acquiesoed  in  a&d  recogniz- 
ed the  line  so  surveyed  as  the  boundary, 
without  protest,  until  1907.  when  the  board 
ot  superrlsors  of  plaintiff  advised  tiie  board 
<rf  superrlsors  ot  defoidant  that  the  line  as 
surreyed  and  mariced  was  not  the  true  line, 
and  requested  that  another  surrey  be  made, 
and  that  similar  requests  have  been  made 
from  time  to  time  since  1907,  all  of  which 
hare  been  refused  the  board  ot  superrls- 
ors of  defoidant  county ;  that  no  other  actltm 
or  proceeding  has  been  taken  by  plaintiff, 
other  than  requests  for  another  surrey,  until 
the  institution  ot  this  suit;  that  def^dant 
has,  at  all  times  since  the  approval  of  said 
surrey,  exercised  Jurisdiction  orer  die  ter- 
ritory lying  between  the  true  boundary  line 
as  defined  by  statute  and  the  line  as  so  sur- 
veyed and  marked,  and  has  levied  and  col- 
lected taxes  upon  the  property  there  situated; 
that  the  lands  In  dispute  have  been  arid  and 
sparsely  settled,  and  tbe  board  of  supervisors 
or  other  offldals  of  plaintiff  did  not  discover 
that  the  true  boundary  line  as  defined  by 
statute  was  not  defined  and  moilEed  by  said 
survey  untU  on  or  about  the  year  1907. 

The  referee's  conclusioa  of  law  is  thab-~ 
"the  plaintiff  county  should  not  recover  Id  this 
actioa,  for  the  reason  that  the  count;  surveyora 
of  the  countieB  of  Yuma  and  Maricopa,  in  mak- 
ing the  survey  and  in  marking  the  line  as  afore- 
■aid,  were  the  agaits  of  the  Legislature  of  the 
territory  of  Arizona  in  detennining  the  position 
on  the  surface  of  the  earth  of  the  meridian 
line  113  degrees  20  minutes  west  longitude,  and 
having  determined  the  same,  though  erroneously, 
the  determination  is  binding  upon  said  counties 
and  relief  may  only  be  given  by  the  Legislature/* 

We  are  to  determine  whether  the  legal 
conclusion  by  the  Irarued  referee  Is  the  law 
under  the  facts  as  found  or  not,  there  being 
no  material  dilute  as  to  the  facts. 

[1]  We  will  Inquiry  first,  aa  {o  whether 
the  determination  of  the  board  of  superrlsors 
of  the  boundary  line  In  1889  was  binding  and 
concluslre  upon  the  counties ;  and,  second,  It 
so,  whether  the  Legislature  has  notwith- 
standing made  it  the  duty  of  the  court.  In 


its  Juc^ent,  to  define  and  designate  Oie 
true  boundary  dividing  tbe  counties. 

Paragraph  2S7S,  Civil  Code  1913,  deacrlbea 
the  WMtem  boundary  line  of  Maricopa  coun- 
ty as  coinddeDt  with  the  east  boundary  line 
of  Yuma  county,  and  defines  it  as  meridian 
line  113  de£.  20  mln.  west  longitude^  Para- 
graph 2380,  Id.,  describes  the  eastern  bound- 
ary line  ot  Yuma  county  as  meridian  line 
113  d^.  20  min.  west  longitude,  "aloi^  Qie 
western  boundaries  of  Pima,  Mating  and 
Yavapai  counties."  These  sectlraia  have  been 
carried  forward  in  the  diffwent  rerlalona  of 
Uie  statutes  unchanged  since  February  14, 
1871,  the  date  Maricopa  county  was  created. 
Tbe  true  statutory  dlridlng  line  between  the 
counties,  then,  Is  118  deg.  20  mln.  west  longi- 
tude. Tbe  Li^slslatnre,  the  only  authority  In 
the  sphwe  of  creating  counties  and  flxtais 
their  boundaries,  has  so  said ;  an;!  unless  It 
has,  in  the  exercise  of  that  exdnslre  and 
supreme  power,  by  some  act  of  Its  own  or 
by  Its  authorized  agent,  <dianged  the  bound- 
ary, sadi  meridian  has  always  been  and  Ib 
now  the  true  boundary  between  plaintiff  and 
defendant  At  the  time  (1889)  wboi  the  sU- 
perrlsora  of  the  two  counties  surveyed  and 
marked  the  dividing  line,  the  statutory  law- 
on  the  subject  was  contained  In  paragraphs 
869.  370,  and  371,  Rerlaed  Statutes  of  1887, 
and  Act  Na  42  of  tbe  Laws  of  1889.  Tbe 
first  of  these  prorlded  that  "whenever  the 
boundary  line  of  any  county  shall  be  so  In- 
definite as  to  make  it  impossible  to  deter- 
mine where  such  lines  are,  and  when  a  por- 
tion of  territory  by  reason  of  such  Indefinite 
description  Is  claimed  by  two  counties,  the 
board  of  supervisors"  of  the  counties  may 
have  a  survey  made  "to  define  the  bound- 
ary," and,  In  case  either  county  Is  dissatis- 
fied with  the  boundary  line  determined.  It 
may  appeal  to  arbitration,  "from  which  ar- 
bitration there  shall  be  no  appeal  and  the 
decision  shall  be  final."  The  action  of  the 
officials  of  the  two  counties  In  1889  was  not 
taken  under  this  statute  for  two  reasons: 
First,  the  Jurisdictional  fact  of  a  claim  of  a 
"portion  of  territory"  by  the  two  counties 
because  of  "Indefinite  description"  of  the 
boundary  line  between  them  did  not  exist. 
Tbe  meridian  line  separating  tbe  counties 
had  not  been  surveyed  and  located  on  the 
ground,  and  until  that  was  done  there  was 
no  tangible  t)asis  for  dispute  over  the  terri- 
tory. The  boundary  t>eing  the  meridian  line. 
Its  description  was  not  Indefinite.  Crook 
County  V.  Sheridan  County,  17  Wyo.  424,  lOO 
Pac.  650 ;  Hinsdale  County  v.  Mineral  Coun- 
ty. 9  Colo.  App.  368,  48  Paa  675.  In  the  for- 
mer case  the  conrt  said: 

"There  was  no  uncertainty  in  the  description 
of  the  western  boundary  line.  The  fact  that  • 
certain  meridian  of  longitude  was  designated  as 
the  boundary  did  not  render  tbe  descriptive  line 
uncertain  or  make  the  statute  ambiguous  so  as 
to  reqaire  constmctton  through  the  aid  of  ex- 
trinsic cireumstances.  Although  a  line  so  de- 
scribed may  be  difficult  o£  practical  lo4»tion, 
nevertheless,  whoi  employed  to  define  a  bound- 
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arjr  Hue,  it  CMudtatcs  the  trne  Una  to  be  fol- 
lowed in  uaUiiif  «  practical  location." 

Id  the  latter  case  It  was  held  that  a  me- 
ridian bouDdary  line  was  not  an  Indefinite 
description  of  a  dividing  line,  and  the  court 
said: 

"It  is  only  in  case  of  a  dispute  arising  out  of 
an  indefinite  description  that  the  statnte  can 
be  iuToked-" 

m  The  proceedings  taken  In  1889  show 
npon  tlieir  tase  that  they  v&n  had  under 
Act  No.  42,  laws-  of  1889.  The  initial  step 
taken  In  that  proceeding  was  a  resolutlw 
passed  Iv  the  boftzd  of  superrlsoni  of  Tuma 
county,  in  whidi  It  is  recited  that  the  pro- 
posed surrey  rtxnild  be  "In  accordance  with 
an  act  of  the  IStb  Leglslatlre  Assembly," 
elTlng  the  title  of  Act  Na  42.  This  act 
makes  provldon  for  the  boards  of  superrls- 
on  of  contiguous  counties,  vhen  deemed 
necessary  Iqt  them,  or  either  of  them,  to  de- 
fine the  county  boundary  between  them  by 
liavlng  a  joint  survey  thereof  made,  and  by 
establishing  posts  thereon  one  mile  apart, 
"so  that  It  may  easily  be  determined." 

The  respective  boards  regularly  pursued 
the  authority  granted  under  the  act  as  to 
the  survey  and  posting,  but  the  record  there- 
of was  not  made  and  filed  as  reqidred.  The 
act  made  It  the  duty  of  the  boards  of  super- 
visors to  have  made  &  map  of  the  said  sur- 
vey, and  also  a  map  of  the  exterior  bound- 
aries of  their  counties,  "whldi  said  maps 
should  be  filed  with  the  clerk  of  the  board 
of  snperviBor&"  No  maps  were  made  and 
filed,  but  this  cannot  affect  the  result  or  the 
Jurisdiction  of  the  board  to  act  The  actual 
survey  and  marking  upon  the  ground  would 
control  ov^  the  calls  of  the  map  In  case  of 
a  conflict,  even  had  maps  been  mad&  Juris- 
diction under  this  act  is  not  predicated  on 
an  indefinite  description  of  the  boundary 
line  nor  ui>on  adverse  claim  to  a  portion  of 
territory.  If  the  board  of  supervisors,  deem- 
ed it  necessary  that  the  boundary  be  defined, 
it  was  authorized  to  make  a  survey  for  that 
purpose,  providing  the  supervisors  In  the 
contiguous  county  Joined  In  the  survey.  The 
act  is  silent  as  to  the  effect  of  the  survey. 
It  does  not  make  the  determination  of  the 
survey  "final"  and  forbid  "appeal,"  as  In  the 
previous  law.  Paragraph  370,  supra.  There 
was  nothing  In  the  act  or  the  general  laws 
of  the  territory  affording  relief  from  errors 
or  mistakes,  if  any  were  later  discovered,  and 
this  condition  continued  until  1913,  when  this 
court  was  given  Jurisdiction  of  disputed 
bonndaries  between  counties. 

The  defendant  lays  down  a  proposition  of 
law,  identical  with  the  referee's  legal  conclu- 
sion, :to  the  effect  that  "when  a  county  line 
has  been  run  and  marked  on  the  ground  In 
accordance  with  law  by  the  agents  designat- 
ed by  the  Legislature  It  is  conclusive  and 
can  only  be  changed  by  legislative  enact- 
ment";  and  cites  In  support  thereof  Kauf- 
foan  County  v.  McGaugbey,  3  Tex.  Civ.  App^ 


ess,  21  8.  W.  261;  Jones  v.  Powers,  65  Tex. 
207;  Trinity  County  v.  Uaidodno  County, 
Ifil  CaL  278,  90  Pac  685;  and  Board  v. 
Head,  8  Dana  (33  Ky.)  480. 

The  two  Texas  cases  approve  the  proposi- 
tion as  stated,  and  correcUy  so;  for  at  the 
time  of  their  rendltUm  the  statute  ot  that 
state  contained  this  provision.  "The  line  so 
surveyed  and  marked  shall  thereafter  be  re- 
garded as  the  true  boundary  line  between 
the  counties." 

In  the  Oalifomia  caSe  the  court  was  com- 
pelled to  announce  the  same  rule  or  disre- 
gard the  statute,  which  read:  "The  lines  run 
out,  marked  and  defined  as  required  by  this 
act  are  hereby  declared  to  be  the  true  bound- 
ary lines  of  the  counties  named  herein." 

The  Eentocky  case  arose  between  private 
parties,  and  the  question  Involved  was  as  to 
whether  It  could  be  shown  that  Head's  dwell- 
ing and  stable  were  in  Hancock  and  sot  In 
Daviess  connty.  The  statute  provided  that 
the  boundary  line  should  be  run  "so  as  to 
leave  William  Head  *  *  *  In  the  county 
of  Daviess,"  and  the  line  was  so  actually  run. 
The  court  rejected  the  offer  of  evidence  to 
show  the  line  was  not  properly  placed  on 
the  ground,  and  very  correctly  so,  in  view  of 
the  language  of  the  statute. 

So  it  would  seem  that  the  proposition  of 
law  made  by  defendant  Is  of  doubtful  sound- 
ness, except  where  the  Legislature  declares 
the  effect  of  such  a  location  of  the  boundary 
line  to  be  conclusive  or  that  It  shall  be  the 
true  boundary  line.  We  think  a  more  rea- 
sonable and  Just  construction,  In  the  absence 
of  a  legislative  declaration,  as  In  California 
and  Texas,  would  be  that  the  Legislature  in- 
tended the  marking  of  ^e  boundary  line  as 
binding,  In  the  exercise  of  Jurisdiction  and 
sovereignty  over  the  disputed  territory,  un- 
til, in  the  regular  course  ot  law,  ttie  true 
boundary  line  was  located  npon  the  ground. 

[S]  However  that  may  b^  we  are  constrain- 
ed to  the  opinion  that  it  is  now  the  duty  of 
this  court  to  "define  and  designate  the  true 
boundary  Ibie  between  the  two  counties." 
While  ttie  provisions  of  the  law  heretofore 
discussed  were  carried  forward  into  the  Re- 
vised Statutes  of  1901  as  paragraphs  04&-950, 
in  the  revision  and  compilation  (kC  the  Laws 
of  1913  they  were  omitted,  and  In  lieu  there- 
of paragraphs  2S81-2385,  ClvU  Code  1913, 
were  enacted.  This  last  piece  of  legislation 
was  In  response  to  a  provision  contained  in 
section  4,  article  6,  of  the  state  Constitution, 
which  vests  in  the  Supreme  Court  "original 
and  exclusive  Jurisdiction  to  hear  and  deter- 
mine all  causes  between  counties  concerning 
disputed  boundaries  and  surveys  thereof." 

Paragraph  2381  provides: 

"Whenever  any  dispute  arises  between  two 
counties  respecting  the  location  of  the  boundary 
line  between  such  coaatiest  *  *  •  either 
county  may  commence  an  action  against  the 
other  in  the  Supreme  Court  of  the  state  of  Ari- 
zona for  the  purpose  of  having  sncb  boundary 
line  determined." 
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Paragraph  2382  provides  that  the  coart 
may  order  a  survey  of  such  disputed  bound- 
ary, and  that  maps  and  drawings  thereof  be 
made;  paragraph  2383  provides  for  the  ex- 
penses of  a  survey,  maps,  and  drawings; 
paragraph  2384  provides  for  additional  sur- 
veys If  deemed  necessary ;  and  paragraph 
2385  provides  for  a  form  of  Judgment  In 
these  words: 

'The  judgment  of  the  court  shall  define  and 
designate  the  true  boundary  between  thi  two 
coontiee,  and  shall  direct  that  the  same  be  suit^ 
ably  marked  in  such  manner  as  the  court  may 
deem  proper,  and  the  cost  of  such  marking  shall 
be  borne  by  the  two  counties  equally,  or  lit  such 
proportions  as  the  court  may  direct." 

The  dtfendant  does  not  question  the  flnd- 
ingB  by  the  referee  of  tbe  existence  of  the  Ju- 
risdictional fact  of  a  disrated  boundary  be- 
tween the  two  cooDtiea.  The  board  of  enper* 
vlaors-  of  plaintiff  county  in  1907  offldally 
tried,  and  from  time  to  time  ainoe  has  en- 
deavored, to  get  the  board  of  supervlaora  of 
defendant  coonty  to  Join  in  the  rectlflcatloo 
of  tbe  bonndar;  line  between  them  by  anoth- 
er Borvey  thereol  Reaolnttona  reciting  that 
the  18^  rarvey  was  erroneous  were  passed 
and  transmitted  to  tbe  Baperrlsora  of  the 
defendant  coonty,  with  Qie  request  that  an- 
other survey  be  had.  to  the  end  that  the 
true  boundary  line  separating  them  should 
be  located  upon  the  grounds,  and  these  re- 
quests were  an  Ignored  or  refused  by  Oie  de- 
fendant It  was  not  only  necessary  that  a 
disputed  bonndaiy  be  all^^  In  the  com- 
plaint, but  It  was  also  essential  that  It  be 
sustained  by  competent  evidence.  It  la  set- 
tled that  the  bonndaiy  was  in  dispute,  and 
had  been  since  1907,  when  It  was  discover- 
ed by  the  board  of  supervisors  and  other  of- 
fldala  of  Tuma  county  "that  the  true  bound- 
ary line  as  defined  by  statute  was  not  de- 
fined and  marked  by  said  survey." 

The  flndli^  la  that  the  line  surveyed  and 
marked  In  1880  "is  not  the  true  line  separat- 
ing said  counties  as  prescribed  by  statute, 
but  is  something  more  than  four  miles  west 
of  the  meridian  line  113  deg.  20  mln.  west 
longitude."  It  Is  the  contention  of  defend- 
ant that  the  Hne  located  in  1889  Is  the  true 
boundary  line  notwithstanding,  and  that  it 
should  stand.  This  may  not  be  fbr  the  rea- 
son that  Act  Na  42,  Laws  of  1888,  does  not 
declare  that  the  line  thereunder  surveyed 
and  marked  shall  be  the  tme  boundary  be- 
tweoi  the  counUes.  The  only  direct  and 
podtlve  declaration  as  to  the  true  boundary 
Une  is  that  it  Is  meridian  line  113  deg.  20 
nAa.  west  longitude,  and  we  think,  when  the 
Legislature  later  made  It  the  duty  of  this 
court  to  define  and  designate  the  true  bound- 
ary. It  meant  the  boundary  line  as  prescrib- 
ed by  statute.  Any  other,  however  long  rec- 
ognised or  located,  would  not  be  tbe  true 
boundary.  It  might  be  the  practical  or  work- 
ing boundary  as  long  as  acquiesced  In  or  act- 
ed upon,  and  binding  to  that  extent,  but  it 
would  never  be  the  true  boundary,  the  one 


fixed  by  statute,  and  the  one  we  are  enjoin^ 
ed  by  law  to  define  and  designate. 

In  view  of  the  language  of  our  statute 
(paragraph  2385),  an  observation  of  Shaw,  J., 
in  Trinity  County  v.  Mendocino  County, 
supra,  151  Oal.  at  page  288,  90  Pac.  at  page 
688,  may  be  quoted  for  light   He  said: 

"In  any  event,  tbe  location  of  the  county 
Unes  is  a  political  question,  to  be  settled  by  the 
legislative  power  of  the  state,  and  subject  to 
diange  from  time  to  time  as  the  legislative  pow- 
er may  direct  If  the  Une  as  fixed  in  accordance 
with  its  directions  is  inaccurately  located  by  the 
person  whom  it  has  directed  te  make  the  survey 
and  place  the  marks,  the  correction  of  the  error 
lies  with  the  Lu;iglature  and  not  with  the 
courts.  wile»<  it  am  provided  that  the  mrtirte 
shall  determine  the  tnw  Eoeation,  which  it  hae 
not  done.    {Italics  ours.)" 

Our  Legislature  has  provided  that  we  shall 
define  and  designate  the  true  boundary  line. 
It  has  imposed  a  duty  upon  the  Supreme 
Court  which  the  Legislature  of  California 
did  not  impose  on  the  courts  of  that  state. 
Even  though  another  boundary  line  than  the 
true  one  may  have  been  adopted  by  the  Leg- 
islature through  Its  agents,  it  possessed  tbe 
power  to  change  it  back  to  the  true  boundary 
line  as  fixed  by  statute.  It  may  change  coun- 
ty boundaries  as  often  and  as  much  as  It 
diooses,  and,  when  It  manifests  Its  intent 
that  the  true  boundary  shall  be  determined 
regardless  of  any  practical  or  working  bound- 
ary that  may  have  been  adopted  by  the  coun- 
ties, there  Is  nothing  to  do  but  to  locate  the 
tme  boundary. 

Tbe  defendant  acknowledges  In  Its  answer 
that  the  true  boundary  Is  the  one  fixed  by 
the  statute  that  created  it  In  1871,  for  It 
says: 

"Answerine  plaintiff's  first  cause  of  action, 
defendant  allegea  that  the  true  .boundary  b^ 
tween  said  counties  is  on  113  deg.  20  mln.  west 
longitude,  u  fixed  by  law." 

It  is  the  true  boundary,  and  not  some  oth- 
er, although  realized  and  acquiesced  in, 
that  the  court  must  define  and  determine. 

[4]  We  do  not,  however,  believe  that  the 
plaintiff  should  be  permitted  to  recover  on 
Its  second  cause  of  action.  As  heretofore 
said,  the  two  counties,  having  made  a  Joint 
survey  of  the  boundary  between  them,  to 
which  they  mutually  agreed,  and  having,  by 
and  through  their  officials  and  agents,  acted 
upon  the  line  so  located  In  the  administration 
of  the  law  ever  since,  the  transactions  pend* 
Ing  the  status  thus  invited  and  established 
should  not  be  disturbed. 

For  the  purposes  of  the  administration  of 
the  law,  both  civil  and  criminal,  as  wdl  as 
the  levy  and  collection  of  taxes,  the  bound- 
ary agreed  on  should  be  binding  at  least  un- 
til the  true  boundary  Is  lawfully  ascertained. 

As  was  said  in  Board  v.  Head,  suiwa : 

"The  boundary  lines  of  counties  are  matters 
of  public  concern;  and  when  they  have  been 
run.  and  tiieir  position  ascertained,  by  pablic 
authority,  the  actual  line,  though  it  should  vary 
from  the  descriptive  boundary  deBignated  in  the 
statute,  mnst  be  coodusively  binding  upon  all 
^vate  individuals  and  county  officers,  until  a 
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difFereot  position  It  (Ivai  to  it  by  the  public 
authorities." 

Nor  should  the  fact  that  the  plaintiff,  to 
1007,  dlspnted  the  right  of  defendant  to  ex- 
ercise Jurladlctlon  over  the  strip  Involved, 
in  and  of  Itself,  affect  their  relations  there- 
to, as  the  status  could  only  be  changed  In 
pursuance  of  the  law. 

The  rectiflcatioD  of  the  error  In  the  surrey 
of  1888  could  have  been  provided  for  by  the 
Legislature  at  an  earlier  date,  and  thus  re- 
stored to  plaintiff  jurisdiction  over  the  dis- 
puted territory.  Whether,  in  the  absence  of 
legislation,  other  remedies  were  open  to 
plaintiff,  sudi  as  quo  warranto  or  injunction, 
we  do  not  deem  it  necessary  to  decide,  as 
they  were  not  resorted  to  or  invoked  by 
plaintiff. 

Judgment  should  go  against  the  plaintiff  on 
the  second  cause  of  action.  However,  we 
think  the  plaintiff  Is  entitled  to  Judr;tnent 
defining  and  designating  the  true  boundary 
line  between  it  and  defendant  county,  but, 
before  this  can  be  done,  it  will  be  necessary 
to  have  made  an  official  survey  of  meridian 
113  deg.  and  20  mln.  west  longitude,  the  pre- 
scribed statutory  line  between  the  two  couu- 
-tles,  and,  inasmuch  as  the  law  requires  that 
the  line  so  surveyed  shall  be  suitably  mark- 
ed upon  the  ground,  we  will  defer  making 
the  order  for  a  survey  for  20  days,  pending 
which  time  counsel  are  invited  and  reguest- 
ed  to  submit  suggestions  as  to  the  form  and 
contoitfl  of  the  order,  especially  as  to  how 
and  with  what  material  the  line  shall  be 
marked. 

In  the  matter  of  disbursements  and  expens- 
es, Including  the  fees  and  expenses  of  the 
referee,  and  the  expenses  of  surveying  and 
marking  boundary,  we  think  it  bat  fair  and 
Just  diat  they  be  borne  by  the  two  counties 
equally,  Tuma  county  to  recover  her  costs 
In  this  court ;  and  it  Is  so  ordered. 

FBANBXIN.  a  J.,  and  CUNNINGHAM, 
J-  concur. 


EI^LIS  et  aL  T.  FIBST  NAT.  BANK  OF 
GLOBB.  (No.  1551.) 

(Supreme  Court  of  Arizona.    April  18,  1918.) 

1.  New  TaiAL  «=3ll7(2)— Tike  fob  Applica- 
tion—Consteuction  or  Statute. 

Under  Civ.  Code  1913,  par.  590,  providing 
that  motions  for  new  trial  shall  be  made  after 
renditiOQ  of  judgment,  a  motion  before  rendi- 
tion of  judgment  was  premature  and  iuefEectual. 

2.  Apfbai.  and  Ebbob  4=9294(1)— Review— 
Defbhdakt  on  Motion  fob  New  Tbial. 

Civ.  Code  1913.  par.  1231,  providhig  that 
in  an  appeal  from  a  final  judgment  in  an  ac- 
tion tried  before  a  Jury,  the  Supreme  Court 
shall  not  consider  tihe  sufficiency  of  evidence  un- 
less a  motion  for  a  new  trial  shall  have  been 
made,  held  to  preclude  consideration  of  suffi- 
ciency of  evidence,  where  motion  was  Ineffectual 
bccauM  made  before  rendition  of  jadgmoitf  con- 
trary to  paragraph  S90. 


3.  Evidence  «=3l65(9— Best  ob  Sbconiust 
Evidence— AuonNT  Due  on  Note. 

In  an  actitm  by  bank  on  pledged  note  i^ven 
as  security  for  dtseoonted  note  snbiequently 

renewed,  parol  evidence  as  to  state  of  indebt- 
edness at  time  of  renewal  without  production  of 
original  note  is  not  in  violation  of  best  evidence 
rule. 

4.  Witnesses  «»269(1&)— Obdeb  or  Pboov. 
Cross-examination  of  plaintiff's  witness  to 

develop  a  maUer  of  defenae  set  up  in  the  an- 
swer, and  whidi  defendant  is  reauired  to  bring 
out  as  a  part  of  his  own  eas^  is  properly  ex- 
cluded. 

5.  Banks  and  Banking  «=>116(2)  —  Bona 
Fide  pubchasebb— Notice. 

That  the  agent  of  a  bank  discounting  a  note 
knew  that  the  payee  of  the  note  did  not  liave 
sufficient  money  in  bank  to  erect  a  building  held 
inaufflcient  to  charge  the  bank  with  knowledge 
that  collateral  notes  taken  by  the  bank  were 
obtained  by  such  payee  on  fniudulent  represen- 
t&titms  that  it  had  anfficioit  funds  for  such  pur- 
pose. 

6.  TaiAt  «=»296(1)  —  Ikstbuotions  —  Con- 

8TKU0TI0N  AS  A  WHOLE. 

An  instruction  that  ignores  the  principle 
that  notice  to  an  agent  is  notice  to  the  princi- 
pal held  no  error,  where  instructions  as  a  whole 
fairly  and  accurately  presented  Hie  law  applica- 
ble to  the  case. 

T.  Trial  «=»296(8)—IN3tbuctionb— Weight 
or  Evidence. 
Instruction  that  puffing  statements,  made 
by  promoters  or  agents  selling  stock  as  to  the 
value  of  the  stock  as  an  investment,  would  not 
constitute  a  defense  held  not  on  the  woght  of 
the  evidence,  in  view  of  other  instructions  defin- 
ing false  and  fraudulent  representations. 

8.  AcnoN  ^»69  —  Consolidation  —  Judo- 

ICBNT. 

Where  a  bank  brought  separate  actions  on 
pledged  notes  against  seven  defmdants,  and 
upon  motion  of  defendants,  the  issues  being  the 
same,  the  suits  were  consolidated,  a  single  yet- 
diet  and  judgment  is  snfflcieat 

9.  TBIAL  «=»34j^VBBDI0T— Aboebtaihhent 

or  AuomfT  or  Bboovbbt. 
Where  in  consolidated  actions  on  notes 
transferred  to  plaintiff  as  collateral  for  another 
note  larger  In  amount  tiian  any  of  the  notes 
sued  on,  it  being  stipulated  that,  if  plaintiff  was 
entitled  to  recover,  the  amount  due  should  be 
shown  by  the  face  of  tiie  notes  In  suit,  defend- 
ant's objection  that  the  jury  in  ita  verdict  tm 
plaintiff  failed  to  find  the  amount  due  on  the 
collateral  notes  waa  untenable. 

10.  Bills  and  Notes  «a»388— Bona  Fna 

In  view  of  Civ.  Code  191S.  pars.  4201.  4202, 
a  purchaser  of  negotiable  paper  in  good  faith 
and  without  knowledge  at  infirmity  or  defects 
is  not  required  to  make  original  and  independ- 
ent investigation  of  the  circumstances  surround- 
ing the  issue  of  the  paper  and  the  relations  id 
the  parties  thereto. 

Appeal  from  Superior  Court,  Maricopa 
County;  R.  C.  Stanford,  Judge. 

Consolidated  actions  by  the  First  National 
Bank  of  Globe,  a  corporation,  against  Wil- 
liam C.  Enils  and  ottiers.  Judgment  for 
plaintiff,  and  defendants  appeal.  AflSrmed. 

Struckmeyer  &  Jenckes,  of  Phcenlx,  for 
appellants.  Alice  M.Blrdsall,  ofPhopnlx,  and 
A.  C.  McKlllop,  of  Globe  (J.  F.  Goldsberry, 
on  the  brief),  for  appellee. 

FRANKLIN,  G.  J.  Felix  Lamm  and  John 
Armer  were  each  indebted  to  the  Realty  Se- 
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Digitized  by 


Google 


282 


ITS  PAOIFIO  BEPOBTBR 


CArfas. 


cnritleB  Company,  a  coipontUon,  tn  the  sum 
of  VS,00a.  Thla  Indebtedness  was  evtaenced 
by  tbe  promissory  note  of  eacb  of  said  per- 
sons given  to  the  corporation.  The  Realty 
Securities  Company,  wishing  to  realize  upon 
the  Indebtedness,  entered  Into  negotiations 
with  the  anpellee  for  the  sale  and  purchase 
of  said  notes.  The  appellee  agreed  to  pur- 
chase the  notes,  less  the  customary  dis- 
count, provided  the  Beal^  Securities  Com- 
pany would  furnish  an  acc^table  Indorser 
or  collateral;  tbe  character  of  appellee  as 
a  national  bank  requiring  this.  Tbe  name  of 
D.  J.  Peter-  was  suggested  as  the  Indorser 
of  the  paper,  which  was  agreeable  to  the  ap- 
pellee, but,  upon  being  requested  to  Indorse 
the  notes,  he  refused.  It  was  thereafter 
agreed  that  tbe  Realty  Securities  Company 
should  put  up  as  collateral  certain  unmatur- 
ed, negotiable  promtesory  notes  held  by  It, 
the  same,  however,  first  to  be  passed  upon 
as  to  their  suffldmcy  by  Mr.  Idoyd  B.  Chris- 
ty of  the  Valley  Bimk  of  Phoenix.  Mr.  H.  J. 
Brazee,  the  secretary  of  the  Realty  Securi- 
ties Company,  delivered  the  notes  to  the  Val- 
ley Bank  for  and  on  account  oi  the  appd- 
lee,  and,  Mr.  Qirls^,  having  examined  Uiem, 
reported  favorably  to  the  an^eUee  as  to  the 
snflQdency  of  the  collateral.  Thereupon  ap- 
pellee paid  to  the  Realty  Securities  Com- 
pany the  face  value  of  the  Armer  and  Lamm 
notes,  less  the  current  rate  of  Interest  at 
the  Ume. 

Among  the  notes  so  pledged  to  appellee  as 
security  for  the  payment  of  the  Armer  and 
Lamm  notes  were  ..those  of  the  seven  de- 
fendants in  the  superior  court,  to  wit,  W.  C 
EUls,  W.  W.  Edwards,  O-  Bi  Platb,  Peter 
Mohn,  Joseph  A.  Loblt,  H.  A.  Hammels,  and 
Harry  T.  Dntfy.  These  notes  were  all  un- 
matured, negotiate  paper  at  the  time  of  the 
bank's  purdiase. 

The  Lamm  note  was  paid  in  dne  course. 
A  portion  of  the  Armer  indebtedness  evi- 
denced by  bis  note  to  the  Realty  Securities 
Company,  and  whUA  was  purchased  ap- 
pellee, was  also  paid,  but,  there  remaining 
an  unpaid  balance  thereof,  the  fbrmer  note 
was  taken  up  1^  Armer  with  his  negotiable 
promissory  note,  evidencing  the  balance  of 
his  indebtedness  In  the  sum  of  $4,376,  and  as 
a  renewal  of  the  former  note  to  the  uttent 
of  the  balance  so  due  and  unpaid.  At  the 
time  of  the  trial  there  remained  doe  and 
unpaid  of  the  Indebtedness  evidenced  by  the 
renewal  note  of  Armer  the  sum  of  $2,722^ 
as  principal,  and  $443^6,  interest. 

Seven  suits  were  brought  by  ai)peUee,  one 
against  each  of  the  seven  defendants,  to  re- 
cover on  their  several  promissory  notes  so 
pledged  as  collateral  to  secure  the  unpaid 
balance  due  on  the  indebtedness  evidenced  i>y 
the  Armer  renewal  note.  On  motion  of  the 
defendants,  agreed  to  by  plalntlfiF,  these  sev- 
en suits  were  consolidated  for  trial,  the  is- 
sues presented  by  the  pleadings  and  tbe  evi- 
dence offered  In  support  thereof  being  pre- 
cisely the  same  in  each  case  except  as  to  the 


particular  amount  dne  and  unpaid  on  each  at 
the  seven  notes.  The  uncontradicted  testi- 
mony left  only  the  question  raised  by  the 
answers  of  the  respective  defendants  as  to 
whether  or  not  the  ai»pellee  was  the  holder 
of  the  several  notes  in  good  faith,  tbat  la 
to  say  whetlier  the  Realty  Securities  Com- 
pany obtained  the  notes  of  the  seven  d^end- 
ants  by  false  and  fraudulent  representations, 
and.  if  80,  whether  or  not  the  appellee  had 
actual  knowledge  of  the  infirmity  or  defect, 
or  knowledge  of  sndi  fhcts  that  its'  action 
in  taking  the  notes  amounted  to  bad  telth. 

The  oonsolidated  action  was  tried  to  a 
court  and  Jury  and  a  verdict  found  tov  the 
plaintlir  below,  whldi  Is  the  an>ellea  h«e. 
Tbvn  was  hut  one  form  of  the  verdict  ren- 
dered by  tbe  Jury,  which  fbrm,  however, 
embraced  and  dedgnated  the  parttcnlar 
names  of  the  seven  defendants  and  the  num- 
bers of  tbe  recQiectlve  actions  ao  consolidat- 
ed fw  the  trial.  Upon  the  verdict  of  the 
Jury,  the  Judgment  of  the  court  was  enter- 
ed against  each  of  the  seven  defendants  for 
the  amounts  shown  to  be  due  and  unpaid 
upon  thdr  respective  notes.  This  aiveal  is 
prosecuted  by  the  defendants  EUis,  Edwards, 
Plath  and  Mohn.  The  other  defendants  do 
not  appeal. 

[1]  On  the  record  presented  to  thla  court, 
we  are  precluded  frtHn  ctmslderlng  the  suf- 
ficiency of  the  evidence  to  sustain  tbe  ver- 
dict and  judgment,  because  the  actlffii  was 
tried  before  a  Jury  and  the  motion  for  a  new 
trial  was  not  made  within  the  time  fixed  tQr 
the  statute.  The  motion  for  a  new  trial  in 
this  case  was  made  before  the  rendition  of 
the  Judgment.  ParagraiA  SOO  of  the  Civil 
Code  of  1913  provides: 

"All  motions  for  new  trial,  in  arrest  of  jadg- 
raent,  or  to  set  aside  a  judgment,  shall  be  made 
within  ten  days  after  the  readitiou  of  Judg- 
ment" 

[2]  This  provision  of  the  statute  Is  man- 
datory. It  is  also  provided  In  the  Civil  Code 
of  1913,  paragraph  1231: 

"Upon  appeal  from  a  finsl  judgment  the  court 
shall  review  all  orders  and  rulings  made  by  the 
court  below,  whidi  ar^  assigned  as  error,  wheth- 
er a  motion  for  a  n«w  trial  is  made  or  not.  If 
a  motion  for  a  new  trial  is  made  and  denied, 
the  court  may,  on  appeal  from  the  final  Judg- 
ment, review  the  action  of  the  court  below  in 
deayinK  the  motion,  though  no  appeal  be  taken 
from  the  order  denying  the  motion  for  a  new 
trial;  provided,  that  on  appeal  from  a  final 
judgment,  the  Supreme  Court  shall  not  consider 
the  sufficiency  of  the  evidence  to  sustain  a  ver- 
dict or  judgment  in  an  action  tried  before  a 
jury  unless  a  motion  for  a  new  trial  shall  have 
been  made." 

In  Gibson  v.  McLane,  17  Ariz.  81, 148  Pac 

288,  we  said: 

"A  motion  for  a  new  trial  required  by  Civil 
Code  of  1013,  par.  500,  to  be  made  after  rendi- 
tion of  judgment,  being  made  t>efore  then,  is 
ineffectual.  Tlie  motion  for  new  trial  having 
been  made  pronature,  it  is  as  though  Uiere  had 
been  none." 

[S]  It  is  urged  that  the  trial  court  com- 
mitted NTor  in  permitting  oral  lotiof  of  ttie 
state  of  the  indebtedness  of  Aimer  to  the 
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appdiee  at  the  time  he  gave  bis  renewal 
note  without  requiring  ai^llee  to  produce 
tlie  original  note  or  satls&ctorUr  account 
for  Its  n<Miprodnctlon ;  that  becanse  of  this 
the  role  which  requires  the  best  evidence  to 
be  produced  which  the  nature  of  the  case  de- 
mands was  violated.  The  evidence  dlscdos- 
es  that  the  second  note  of  Armer  was  not 
8lv»i  In  payment  of  the  original  Indebted- 
ness, but  merely  as  a  rmewal  tot  that  por- 
tion of  It  unpaid  at  the  time  at  the  ezeca- 
ti<m  of  the  renewal  note. 

**A  renewal  note  has  the  benefit  of  ftny  se- 
enrlty  for  the  payment  of,  the  origihal  indebted- 
nees,  and  the  holder  may  enforce  it  whether 
the  renewal  be  for  the  whole  or  part  of  the  orig- 
inal, in  the  absence  of  an  agreemeot  to  the  con- 
trary." Daniel.  Negotiable  Instroments  (6th 
Ed.)  ToL  1.  I  74& 

It  Is,  of  course,  universally  recognized 
that  the  best  evidence  of  which  a  thing  to 
be  proven  Is  susceptible  must  be  produced 
or  Its  absence  satisfactorily  accounted  for. 
This  parol  evidence  did  not  vary  or  contra- 
dict any  written  instrument,  but  merely 
showed  the  state  of  the  account  or  the 
amount  of  the  Indebtedness  of  Armer  to  ap- 
pellee when  he  accepted  the  renewal  note. 
The  existence  of  this  Indebtedness  was  a  fact 
in  and  of  Itself  which  depended  upon  the 
state  of  the  accotmt  between  the  parties. 
Tbe  original  note  would  not  determine  this. 
It  was  Incumbent  upon  appellee  to  prove 
that  the  note  sued  upon  was  pledged  to  se- 
cure the  present  Indebtedness  of  Armer,  and, . 
in  addition  to  this,  the  production  of  the  re- 
newal note  with  parol  testimony  as  to  the 
amount  of  the  ordinal  indebtedness  remain- 
ing due  and  unpaid  at  the  time  of  Its  execu- 
tion Is  certainly  an  that  BhoaM  reasmably 
be  required. 

Vn6er  the  facts  of  this  case,  tt  Is  not  con- 
sidered that  the  rule  insisted  upon  should 
obtain  to  exdude  parol  evidence  as  Incom- 
Itetent  to  show  the  state  of  the  aocoont  be- 
tween Armer  and  the  appellee.  The  preemt 
state  of  the  Indebtedness,  together  with  the 
pledge  ct  the  notes  in  salt  as  secDxlty  for 
the  payment  of  that  Ind^tedneaa^  Is  the 
foundatioa  (tf  this  action.  The  Inquiry, 
therefore,  as  to  the  original  Indebtedness  of 
Armer  was  but  collateral  to  the  main  Issue 
befbre  the  court,  and  we  see  no  error  in  ad- 
mitting the  parol  testimony  of  the  witnesses 
who  had  personal  knowledge  of  the  facts  to 
prove  the  state  of  that  Indebtedness.  See 
Stein  T.  Local  Board  of  Review,  135  Iowa, 
539, 118  N.  W.  83»;  Canadian  Bank  of  Com- 
merce V.  J<din  J.  Sesnon  Oo;  et  al.,  68  Wash. 
434,  123  Pac.  602;  Share  v.  Ooata,  29  8.  0. 
803,  137  N.  W.  402. 

[4]  According  to  the  testimony,  the  author- 
ity given  by  appellee  to  Mr.  Christy  was  lim- 
ited to  passing  upcm  the  sufficiency  of  the 
collateral  and  on  the  strength  of  which  the 
bank  was  to  purchase  the  Lamm  and  Armer 
notes.  Mr.  Christy  testified  for  the  ai^Uee 
that  he  was  asked  by  Mr.  Oreer,  its  presl- 
dmt,  over  the  telephone  to  select  certain 


notes  as  collateral  to  be  put  In  escrow  In 
the  Valley  Bank  for  certain  notes  that  the 
appellee  had  purchased  from  the  Realty  Se- 
curities Company,  and  to  pass  upon  the  col- 
lateral notes  as  to  their  sufficiency. 

At  the  time  Mr.  Christy  received  the  notes 
in  behalf  of  the  First  National  Bank,  he 
considered  them  A  No,  1  commercial  paper. 
At  the  time  no  defense  entered  his  mind. 
The  value  of  the  name  attached  to  the  note 
was  all.  On  his  cross-examination  the  court 
excluded  as  not  proper  cross-examination 
the  matter  of  the  financial  condition  of  the 
Realty  Securities  Company,  at  the  time  he 
passed  upon  the  sufficiency  of  the  collateral  ■ 
notes.  There  was  no  error  In  this  respect 
In  the  first  place,  it  was  sought  to  establish 
on  cross-examination  the  new  matter  made 
an  Issue  by  the  answer  of  defendants.  This 
properly  was  to  be  brought  forward  in  the 
development  of  their  own  case.  This  was 
afterwards  dMie,  and  Mr.  Christy  fully  In- 
terrogated  about  the  matter,  which,  on  cross- 
examination,  had  been  excluded  as  not  in 
propCT  order. 

[S]  It  was  the  contention  of  the  defendants 
and  the  effort  ot  their  cross-examination  t^ 
show  that  the  bank  was  not  a  holder  of  the 
paper  In  due  course  because  Mr.  Christy  had 
knowledge  of  certain  infirmities  therein 
when  passing  upon  the  collateral,  and  which 
knowledge  was  chargeable  to  the  bank. 
But  we  have  seen  that  the  anthorlty  of  Mr. 
Christy  was  limited  to  passing  upon  the  suf- 
ficiency of  the  security.  "The  valne  of  the 
name  attached  to  the  note  was  alL"  In  ad- 
dition to  this,  the  fact  that  Mr.  Christy  knew 
that  the  Realty  Secnrltlea  Company  did  not 
have  snffldent  funds  at  that  time  to  erect  a 
building,  and,  conceding  that  his  knowledge 
was  imputable  to  appellee,  it  would  not  de- 
stroy the  Btatna  of  appellee  aa  a  holder  in 
good  faith,  even  though  an  agent  of  the  Beal- 
ty  SecorlUea  G<Hnpany  bad  obtained  the 
notes  by  ftls«ly  and  fraodnkaitly  reiweeent- 
ing  sndi  to  be  the  fact,  if  Mr.  Christy  did 
not  know  that  any  sadk  reincaentatlon  bad 
been  made  to  the  makers  thereof.  As  be- 
tween the  defendants  and  the  Realty  Se- 
cnrltlea Company,  If  the  latter's  agent  bad 
made  ropreecntatlona  to  the  former  that  snch 
vras  a  fact  and  it  was  false,  and  they  be- 
lieved it  and  relied  upon  it  as  true  and  were 
thweby  induced  to  execute  tbsiT  mrixa  m 
tbe  faltb  of  the  representations  that  tbs  com- 
pany did  have  money  in  the  bank  sufficient 
to  erect  a  building,  the  defense  might  pre- 
vail, but;  as  between  the  appellee  and  the 
defendants,  it  was  not  snffldait  to  lOiow  that 
the  notes  were .  (Stained  by  the  Realty  Se- 
curities Company  through  false  and  fraudu- 
lent representations.  It  was  necessary  to  go 
farther  and  show  that  appellee  had  actual 
knowledge  there<rf,  or  knowledge  of  such 
facts  that  its  action  in  taking  the  Instrument 
amounted  to  bad  faith. 

Mr.  Christy  testified  that  he  did  not  follow 
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the  actions  of  tbe  Bealty  Securities  Com- 
pany, and  did  not  know  Its  financial  condi- 
tion at  any  time,  other  than  knowledge  of 
bow  much  money  It  happened  to  have  in  Its 
bank  account;  that  when  he  examined  the 
notes  for  appellee,  he  did  not  know  what. 
If  any,  representations  bad  been  made  to  the 
makers  thereof. 

[6]  One  of  the  instructions  Is  assailed  be- 
cause It  Is  said  to  Ignore  the  principle  that 
notice  to  an  agent  Is  notice  to  the  principal. 
It  Is  Impossible  for  a  court  to  state  in  one 
sentence,  or  In  one  particular  Instruction, 
all  the  law  applicable  to  the  facts  of  a  case. 
The  instructions  must  be  considered  as  a 
whole,  and,  when  so  considered,  then  If  they 
fairly  and  accurately  present  the  law  ap- 
plicable to  the  facts,  this  Is  all  that  may  be 
required.  The  court  did  particularly  Instruct 
the  jury  on  this  principle  of  the  law,  and, 
In  view  of  the  limited  authority  given  to  Mr, 
Christy  by  the  appellee,  It  was  more  teror- 
able  to  defendants*  contentlcm  than  was  Jnft* 
tifled  by  the  facts. 

[7]  Elrror  is  assigned  on  the  foUowing  in- 
Instructlon: 

"Tou  are  instructed  that  'puffing*  statements 
made  by  promoters  or  agents  selling  stock  of 
tbo  Realty  Seeuriti«8  Company  as  to  the  value 
of  the  stock  as  an  investmenti  and  other  kindred 
statements,  would  not  constitute  a  defense." 

It  Is  said  that  this  Instructitm  Is  bad  be* 
cause  It  is  a  comment  upon  the  evidence, 
and  also  because  tbe  court  did  not  poifit  out 
the  distinction  between  a  "puffing"  statement 
and  a  false  representation.  It  is  obvious  tbe 
instructiou  does  not  comment  upon  the  evi- 
dence. It  is  a  general  statement  of  the  law 
applicable  to  the  facts.  When  persons  are 
compos  mentis  and  deal  at  arm's  length,  the 
law  does  not  regard  mere  "puffing"  as  to 
the  value  of  stock  as  an  Inreetment  the  same 
as  a  false  reprearatatlon  or  the  positive  af- 
firmation of  a  spedflc  fact,  but  rather  as  a 
mere  expresdon  of  opinion  or  "trade  talk" 
whl<^h  men  of  ordinary  intelligence  in  tta^ 
bnsiness  deallogs  always  receive  com  grano 
sails.  If  defKidants  desired  a  chai^  cover- 
ing the  distinction  bere  - suggested,  a  pmpet 
Instruction  to  that  effect  should  have  been 
requested.  Wbat  Is  commonly  called  "puff- 
ing" or  "trade  talk"  Is  fUways  allowed,  pro- ; 
Tided  It  Is  kept  within  reasonable  limits. 
Vbia  Instmctton  so  confined  It,  and,  wben 
considered  with  other  InstmctlonB  defining 
false  and  frandulCTt  representations,  could 
not  have  been  mlsnnderstood  by  the  Jury. 

[I]  Complaint  Is  made  because  the  court 
did  not  give  seven  different  forms  of  ver- 
dict to  the  Jury,  and  a  verdict  thereupon 
rendered  against  each  d^endant  separately; 
also  because  the  jury  did  not  find  the  amount 
of  the  recovery  in  each  separate  case.  When 
cases  are  consolidated,  there  Is  in  effect  but 
one  suit,  and  a  single  verdict  and  judgment 
comprehending  and  settling  all  the  issues 
Involved  Is  sufficient  The  appellants  them- 


selves caused  tiie  consoUdfttlMi  to  be  made^ 
and  they  are  in  no  poalti<m  to  take  this  ex- 
ception and  now  ask  tiiat  the  verdict  and 
Judgment  be  set  aside  because  technically 
the  cases  are  not  such  as  under  the  law 
should  have  been  ccmsoUdated.  But  beyond 
this  the  form  of  the  verdict  comprehended 
the  style  and  number  of  each  imrticular  case 
so  consolidated,  and  to  hold  that  tbe  verdict 
rendered  should  have  been  upon  seven  s^ 
arate  pieces  of  paper  would  be  regarding 
mere  form  rather  than  substance. 

"No  special  form  of  verdict  is  required,  and 
where  there  has  been  subatantial  compuance 
with  the  law  in  rendering  the  verdict,  the  judg- 
ment shall  not  be  arrested  or  reversed  for  mere 
want  of  form  therein."  Civil  Code  of  1913,  par. 

[I]  The  objection  that  the  jury  did  n<^  find 
the  amount  of  recovery  in  each  case  Is  alike 
untffliable.  The'  undisputed  testimony  shows 
that  tbe  Indebtedn^  of  Armer,  which  is  the 
basis  of  this  action,  vras  greata  than  tbe 
amount  of  any  of  the  notes  in  suit.  It  was 
stipulated  that  tba  amount  due  on  each  note 
should  be  tbe  amount  as  shown  by  the  face 
of  the  reapectlTe  notes  in  suit.  There  was 
nothing  therefore,  to  be  d<Kie,  except  make  a 
mere  arithmetical  calculation  of  tbe  amount, 
and  it  Is  not  contended  that  any  error  occur- 
red  in  the  calculation  as  made.  That  the 
calculation  being  made  by  the  court,  under 
tbe  drcninstancea,  instead  of  tbe  jury,  calls 
for  a  reversal  of  the  Judgment  is  again  in- 
viting onr  attention  to  shadow,  not  substance. 
While  tbe  record  does  not  call  for  a  critical 
analysis  of  tbe  e^enoe,  nevertheless,  the 
evidence  has  been  carefully  reviewed  In  its 
bearing  upon  other  assignments  of  error,  and 
It  is  convincing  tbat  nothing  in  the  record 
would  warrant  a  finding  tbat  the  action  of 
appellee  in  taking  these  notes  amounted  to 
bad  faltb.  It  may  be  conceded  that  the  notes 
were  obtained  from  appellants  by  false  and 
franduloit  representations  on  tbe  part  of  the 
Realty  Securities  Company,  but  this  Is  not 
enon^  for  tlmn  to  previdl. 

Tbe  metbod  by  wblcb  Ibese  appellants 
were  inv^gled  Into  tbis  Invertment,  of  which 
they  now  wish  to  be  relieved,  Is  an  Interest- 
ing study  of  bnman  nature.  Michael  Angelo 
with  paint  and  brush  could  not  bave  pictur- 
ed a  thing  more  beautiful  than  the  building 
drawn  in  words  by  the  agents  ct  the  Realty 
Securities  Company.  Tbe  prospective  prof- 
its to  be  derived  from  the  tenants  who  were 
to  inhabit  this  building  were  most  alluring. 
From  the  cold  record  that  we  bave,  without 
the  gesture  and  tone  of  vcrice  tbat  must  have 
Be^n  potent  to  move  the  warm  impulses  of 
the  heart,  I  can  see  in  my  mind's  e^e  tbat 
majestlcal  building  rising  to  Its  due  propor- 
tions of  architectural  perfectitm,  furnished 
with  every  modem  equipment  and  appliance 
that  would  appeal  to  the  tastes  of  tenants 
the  most  fastidious.  It  was  a  thing  altogeth- 
er lovely.  The  appellants  were  even  told  that 
the  dirt  to  be  removed  for  its  foundntloa 
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was  not  tben  flyii«,  bat  that  the  dirt  would 
soon  be  flying,  that  the  company  had  ample 
resources  to  laake  the  dirt  fly,  and  erect  the 
building  too.  They  were  told  that  the  execu- 
tion of  the  notes  was  a  mere  formality.  That 
before  the  notes  became  due  immense  reve- 
nues would  be  cMnlng  in  from  the  building 
with  whidb  not  only  to  take  up  the  notes, 
but  leave  a  large  surplus  profit  to  be  shared 
in  by  the  makers.  Moat  any  moth  would 
have  singed  Its  wings  In  the  bewilderment  of 
snch  a  ll^t.  In  the  enthusiasm  of  this  study, 
the  writer  of  this  opinion  fdmost  feels  a 
momentary  r^pret  that  tlie  opportimlty  to 
give  eu<3i  a  note  was  not  presmted  to  talm. 
Man,  thou  shalt  earn  thy  bread  by  tite  sweat 
of  thy  brow.  But  when  will  mm  learn  this 
lesson?  It  would  prove  but  a  vain  and  use- 
less effort  of  the  law  to  attempt  the  suppres- 
sion <a  gulllbUity.  The  term  "golllbUlty"  Is 
not  used  Invi^onsly  nor  In  the  least  dis- 
paragement to  these  aK>ellBnti,  but  mer^ 
as  a  general  observation  of  one  of  the  funda- 
mental traits  iB  human  nature.  Since  the 
&ther  fell,  every  son  of  Adam  Is  subject  to 
the  weakness  In  greater  or  lesser  degree. 
The  obvlons  remedy  tor  tills  infirmity  la. the 
lesson  o!t  one's  own  eqwrienoe  which  should 
In  tlme»  to  those  not  wholly  Insensible  to 
cause  and  effect,  nor  blind  to  an  everyday 
experience  In  business  matters^  Inculcate  a 
i<'holesome  and  practical  drcnmspectton  upon 
those  occasions  that  present  Mr.  WaUIngf  ord 
as  tlie  orator  of  the  day.  But  so  Long  as  an 
Irretistlble  impulse  exists  amoi^  mankind  to 
rub  tlie  Aladdin's  Lamp  and  thereby  obtain 
the  rich  straes  of  the  world  wlthont  other 
effort  than  some  mysterious  agency,  Just  so 
long  will  Ur.  WalUngford  dine  out  of  gcAd 
plate  apd  ride  In  bis  coach  and  four.  Had 
this  been  learned,  this  appeal  bad  not  been  '■■ 
here. 

[II]  All  men  cmnpos  mentis  and  not  suf- 
fering under  some  disability  of  the  lav  are 
free  to  engage  in  business  and  invest  their 
money  at  will.  The  freedom  to  contract  Is 
one  of  their  most  dierlshed  and  substantial 
rights,  and  it  la  uUy  when  fraud  as  defined 
in  the  law  has  been  practiced  upon  them  that 
the  couria  may  interfere  to  set  aside  their 
obllgaticHU.  Representative  men  of  financial 
worth  and  standing  must  real!ze  that  in 
putting  forth  their  unmatured,  negotiable 
paper  it  Is  an  invitation,  sanctioned  by  the 
law,  that  all  men  may  deal  therewith  upon 
the  face  value  of  It  In  the  market  places 
men  who  deal  in  such  paper  are  not,  at  their 
peril,  compelled  to  make  an  original  and  In- 
Q>endent  Investigation  of  the  circumstances 
surrounding  the  issue  of  every  such  Instru- 
ment, or  of  the  relations  existing  between  the 
maker  and  payee  thereof.  It  la  enough  if 
they  give  value  and  take  the  paper  lo  good 
faith.  Though  the  fraudulent  payee  may  be 
enabled  to  realize  upon  a  sale  made  to  an 
Innocent  pordiuiser,  still  It  is  but  a  Jnst  mle 


of  the  law  that,  as  between  the  maker  and 
the  holder  In  due  course,  any  loss  to  be  suf- 
fered must  fall  upon  the  maker  as  the  cause 
of  it.  This  burden  may  not  be  shifted  unless 
the  person  to  whom  the  instrument  is  ne- 
gotiated had  actual  knowledge  at  the  in- 
firmity or  defect,  or  knowledge  of  snch  facts 
that  his  action  in  taking  the  Instramenrt 
amount  to  bad  faith.  Paragraphs  4201-1202. 
avU  Code  of  1913. 

The  policy  of  the  law  Is  to  let  unmatured 
negotiable  paper  flow  finely  in  trade,  and 
any  impediments  placed  upon  its  movement 
that  are  not  dictated  by  a  natural  sense  of 
Justice  would  result  in  obstructing  the  ar- 
teries of  conmwrce,  and  distract  the  business 
credit  of  oommerc^l  life,  wbldi  Is  so  largely 
dc^iendent  upon  Qtta  cbanu^  of  credit,  as 
a  medium  M  ex<^hange,  to  sustain  it 

There  ia  no  reversible  error.  Affirmed. 

BOSS  and  CUNNINGHAM,  JJ.,  concur. 


MAXBT  V.  BOARD  OF  SUP'RS  OW  YtTMA 
COUNTY  et  al.   (No.  1B78.) 

(Supreme  Court  of  Arixond.   April  18,  iSl8.) 

1.  GotmriEs  <^182  —  Bonds  —  Exfekseb  — 
Statute— "Expenses  in  iNcnmunG  Bond- 
ed Indebtedness." 

Under  Civ.  Code  1913,  par.  62S4,  proTidinfr 
that  the  expenses  of  all  proceedingB  in  Incurring 
a  bonded  indebtedness  shall  be  borne  bv  the  coun- 
ty, and  that  if  the  bonds  are  sold  Bach  expenses 
shall  be  deducted  from  tbe  proceeds,  an  amount 
paid  to  a  broker  for  selling  the  bonds  was  not 
an  expense  of  the  proceeding,  and  hence  could 
not  be  deducted  from  the  proceeds  of  snch 
bonds;  but  the  items  for  advertising  the  sale 
of  the  bonds  were  a  proper  charge  against  tbe 
proceeds. 

2.  MANDAinrs  «s>100  —  AOTION  ox  COUNTT 
BOTEBVISOaS— COUNTT  PUNDS. 

In  the  absence  of  an7  law  requiring  the 
board  of  superrisors  ot  any  connty  to  transfer 
from  the  road  fund  to  the  general  fimd  of  the 
county  the  amount  paid  out  for  advertising  the 
sale  of  the  road  bonds,  the  eonrt  would  not,  by 
mandamus  or  otherwise,  control  the  fiscal  orders 
of  the  board  so  as  to  keep  the  different  funds 
of  the  county  intact  for  the  specific  ases  intend- 
ed b^  law,  in  view  of  the  board's  legal  authority 
to  dispose  of  the  money  for  the  specific  purposes 
for  which  tiiey  are  raised. 

Appeal  from  Superior  Court,  Yuma  Coun- 
ty; Frank  Baxter,  Judge. 

Suit  by  J.  H.  Haxey  against  the  Board  of 
Supervisors  of  Yuma  Goimty  and  Ike  Pro^ 
stel  and  others,  as  Sopervlsors  and  members 
of  the  Board.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

W.  B.  Ryan,  of  Phoenix,  for  appellant  H. 
Wnpperman,  of  Yuma,  for  appellees. 

ROSS,  J.  This  appeal  is  prosecuted  from 
an  order  sustaining  a  genial  demurrer  to 
the  complaint  and  from  a  Judgment  of  dis- 
missal. 

Briefly,  the  facta  set  out  in  the  complaint 
are  that  the  plaintiff  appellant  la  a  realdoit 


AmVw  oHwr  «uw  sea  suns  toDle  «nA  Kar-NUHBBR  la  all  Kar-Nnmtwnd  Diaasts  sad  ladazw 
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taxpayer  at  Tnma  counQr,  Aria.,  and  tliat  be 
hringi  tb»  autt  for  blmaelf  and  all  otben 
similarly  altnatcd;  tbat  In  191R  tbe  taxpay- 
ers of  Tmna  county  voted  an  Issue  <^  ¥500,- 
000  otnin^  road  braids ;  ttiat  therafter  said 
road  bonds  were  sold  tar  fbeix  fftce  value 
and  accmed  Interest ;  that  the  board  of  su- 
pen^sors  employed  a  brober  to  assist  In  mak- 
ing the  sale,  to  whom  It  paid  the  sum  of  $28,- 
BOO;  that  It  paid  said  sum,  t<^ther  with 
expenses  for  advertlslnK  and  pnbllshli^  the 
notice  for  bids,  by  warrants  drawn  on  the 
general  fund  of  the  county  levied  and  collect- 
ed to  meet  the  goieral  connty  expenses  for 
the  fiscal  year  1914-15 ;  that  at  the  time  there 
was  no  excess  In  the  general  fund  of  the 
county,  but,  on  the  contrary,  there  was  then 
an  existing  floating  Indebtedness  ot  over 
$50,000  due  tram  the  goieral  fond  of  the 
county. 

Ac^llant  prays  the  mandate  of  the  court 
directing  the  appellees  to  transfer  from  the 
fnnd  realized  upon  the  sale  of  said  road 
bonds  to  the  general  fund  the  money  so  paid 
out  for  advertising  and  brokerage  commis- 
sions. In  addition  to  the  general  demurrer 
to  the  complaint,  the  appellees  filed  s^arate 
answers  to  the  complaint  and  tbe  alternative 
writ  The  answers  raise  no  issues  of  fact  nor 
of  law.  The  complaint  sets  forth,  in  addi- 
tion to  the  facts  we  have  stated,  many  prop- 
ositions and  conclusions  of  law  as  to  the  du- 
ties of  the  traard  of  supervisors,  and  most 
of  tbe  answers  are  devoted  to  a  denial  there- 
of. The  auctions  in  the  answers  to  the  ef- 
fect tbat  aU  of  the  $600,000  realized  had  been 
expended  on  roads  in  and  about  Tuma  Valley, 
exc^t  about  $45,000,  proposed  to  be  nsed  in 
Improving  roads  in  the  northern  part  of  the 
county,  suggests  a  problem  tbat  may  be  of  lo- 
cal interest  and  concern,  but  It  can  have  no 
weight  or  Infiuence  upon  the  questions  of  law 
we  have  to  decide. 

[1]  The  general  demurrer,  however,  chal- 
I^iges  the  sufficiency  of  the  facts  stated  to 
constitute  a  cause  of  action.  The  theory  up- 
on which  the  action  was  brought,  we  gather, 
was  that  all  of  the.  items  enumerated  In  the 
complaint  as  "expenses"  were  legal  charges 
against  the  proceeds  realized  from  the  sale 
of  said  bonds.  The  basis  or  excuse  for  such  a 
contention  Is  found  in  paragraph  5284,  title 
52,  Civil  Code  of  1013,  under  and  by  virtue  of 
<^pter  2  of  which  the  coimty  proceeded  In 
Incurring  such  bonded  Indebtedness.  Para- 
graph 6284  reads  as  follows: 

"The  expenses  ol  all  proceedings  •  •  • 
nnder  this  chapter  shall  be  borne  by  the  county 
•  •  *  instituting  the  proceedings  necessaiy 
and  required  hereunder;  provided,  however,  tbat 
In  the  event  the  bonds  or  other  evidences  of 
Indebtedness  herein  authorized  shall  be  sold, 
such  expenses  shall  be  deducted  from  the  pro- 
ceeds of  the  sale  of  such  hmids  or  otJwr  evi- 
dences of  Indebtedness." 

The  Item  of  $28,600,  brokerage  fees,  was 
not  an  expense  of  tbe  proceedings  under 


Chapter  2,  and  ccMild  not  lawfoUy  be  deduct- 
ed tram,  the  prooeeda  of  tbe  sale  ot  sudi 
bonds,  and  its  r^aymeDt,  whatever  otber 
fund  it  mi^t  bave  deleted,  cannot  be  en- 
forced against  tbe  road  braid  fund  by  this 
action  m  any  oUm.  Sudi  an  expense  was 
not  within  tbe  craitemidatlcm  of  <^pter  2, 
and  therefore  coold  not  be  diarged  against 
tbe  proceeds  of  tbe  bonds  issued  thereundw. 
The  authority  fw  Its  paym^t  must  be  found 
In  otber  ^ovlslona  of  the  law,  and  not  here. 

The  itema  for  advertising  the  sale  of  tbe 
road  bonds  were  a  proper  charge  against  the 
proceeds  of  such  bOnds,  but  neither  Uils  court 
nor  the  trial  court  has  been  Informed  by  the 
complaint  or  otherwise  the  amount  of  such 
items.  It  Is  alleged  tbat  money  was  paid  out 
of  the  general  fund  oa  account  of  advertis- 
ing, and  that  it  should  have  been  paid  out  of 
the  road  fund.   How  much  we  do  not  know. 

[2}  Granting  this  to  be  true,  we  know  of  no 
law,  nor  bas  any  been  pointed  out  to  ns,  tliat 
specifically  enjoins  upon  the  board  of  super- 
visors of  Tuma  county  the  duty  of  transfer- 
ring from  the  road  fund  to  the  general  fnnd 
of  the  county  the  sum  so  paid  out  for  adver- 
tising. It  might  be  expedient  for  them  to  do 
so  in  order  to  avoid  personal  liability  under 
paragraph  2442,  Civil  Code,  which  permits 
suit  against  members  of  the  board  of  super- 
visors who  order  county  money  to  be  paid 
out  without  authority  of  law.  But  we  do  not 
believe  it  to  be  a  duty  of  the  courts,  by  man- 
damus or  otherwise,  to  supervise  and  control 
the  fiscal  orders  of  tbe  board  of  supervisors 
so  as  to  ke^  the  dlffa^t  funds  of  the  coun- 
ties always  Intact  for  the  specific  uses  in- 
tended by  law.  The  law  has  confided  In  these 
officers  the  power  and  duty  of  disbursing  the 
counties'  moneys  tor  the  specific  purposes  for 
which  they  are  raised,  and,  so  Itmg  as  they 
conform  to  the  law,  they  will  receive  its  pro- 
tection. If,  however,  they  misappropriate 
money  or  use  it  for  purposes  not  intended,  a 
remedy  In  the  ordinary  course  of  the  common 
law,  to  both  tbe  county  and  taxpayer,  Is 
available. 

Tbe  Judgment  Is  affirmed. 

FRANKLIN,  O.  J.,  and  OUNNINGHAM, 
J.,  concur. 

SALINA  CITX  V.  LEWIS,    (No.  3101.) 

(Supreme  C^urt  of  Utah.   Jan.  24.  1918.  On 
Petitilm  fw  Behearing,  ^ril  9.  191&) 

1.  IHTOXIOATIITG  IdQUOBS  4=3>17— SaLS-ObDI- 

NANCE8. 

A  city  ordinance  providing  that  "no  per- 
son, by  himself,  as  clerk,  •  *  •  shall  manu- 
facture, sell,  give  away  •  •  •  any  intoxi- 
cating liqaors  *  *  •  shall  be  deemed  guilty 
of  the  misdemeanor,'*  Is  not  so  void  for  an- 
certainty  as  not  to  support  a  prosecution  for 
the  sale  of  intoxicants,  since  under  the  liberal 
conatruction  required  by  Comp.  jjaws  1907,  { 
4052,  the  phrase  "shall  be  deemed  guilty  of  mis- 
demeanor* must  be  regarded  as  nuUity.i^ 


Ca»For  ether  esMs  sea  Mine  topic  and  KBT-NUUBER  Is  «U  Ker-Hnmbered  Dig Mts  and  Isdezea 
^  Eureka  Cltr  v.  Wllwn.  U  Utab,  68,  48  Pa&  41. 
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2.  Mxmicxpjj^  OoBPORATions  «=»110  —  Hu- 

niCIPAI.  OBDINAKCnS— POBTINO. 
Under  Comp.  Laws  1907,  3  205,  as  amended 
Laws  1911,  c.  125,  {  1,  requiriDg  citr  ordi- 
□aoces  to  be  pablished  or  poeted  b«ore  taking 
effect,  an  ordinance  pTohibitinK  tfae  aale  of  in- 
toxicating liquors  waa  valid  notwithstanding  it 
was  posted  Dy  direction  of  the  city  council, 
although  no  fonnBl  molution  therefor  had  been 
passed. 

3.  CBnaNAi,  Law  «=»400<3)  —  FoBcnra  or 

OBDIHANOES— BVIDENCX. 
The  posting  of  a  municipal  ordinance  ma^ 
be  proved  by  oral  evidence  notwitihstanding  that 
Gomp.  Laws  1907,  {  228,  provides  that  a  dty 
records  sball  keep  a  record  of  the  proceeds  of 
the  coundl;  a  transcript  of  such  record  not 
bdnff  exclusive  evidence  aa  to  the  proceedings 
before  the  eooncll. 

On  Petition  for  Rehearing. 

4.  Criuinai.  Law  «=>15~Statotes— Bkfka]^ 
— BmcT. 

A  defendant,  in  a  prosecution  tor  idling 
intoxicating  liquors  in  violation  of  law,  tried 
and  convicted  in  the  district  court  February  27, 
1917,  on  appeal  from  josUce  court,  cannot  ob- 
ject that  the  ordinance  under  which  he  was  con- 
victed was  repealed  by  Laws  1817,  c  2.  where 
such  statute  did  not  become  enectiTe  until 
Ancuat  1,  1»17.> 

Am>eal  from  District  Oonrt,  Sevier  Cotrn- 
ty;  H.  N.  Hayes,  Judga 

An9ile  J.  Lewis  was  convicted  before  a 
Justice  of  Uie  peace  of  selling  Intoxicating 
Itqnors  in  violation  of  law,  and  from  a  con- 
vlction  on  a  trial  de  novo  before  a  Jury,  be 
appeals.  Affirmed. 

S.  P.  Armstrong,  of  Salt  Lake  City,  for 
appellant  N.  J.  Bates  and  T.  A.  Btmt,  both 
of  Richfield,  for  respondent 

CORFMAN,  3.  Appellant  was  tried  and 
convicted  in  the  Justice's  court  of  Salina 
City  on  a  complaint  chaining  him  with  un- 
lawfully selling  intoxicating  liquors  on  Octo- 
ber 27,  1916,  In  violation  of  the  provlsioDs 
of  section  227,  Revised  Ordinances  of  Salina 
City,  approved  October  23,  1913,  as  amended 
March  10,  1914,  and  section  234  of  said  Re* 
vised  Ordinances,  alleged  to  be  In  force  In 
said  city.  An  appeal  was  taken  to  the  dis- 
trict court  of  Sevier  county,  where  an  amend- 
ed complaint  was  filed  and  a  trial  had  de 
novo  before  a  jury  which  resulted  in  the 
defendant  again  being  convictea.  From  the 
Judgment  entered  on  the  verdict  this  appeal 
Is  tak^ 

Appellant  assails  the  validity  of  fhc  origi- 
nal ordinance  upon  the  ground  that  it  was 
void  for  uncertainty,  and  the  amendment 
thereto,  not  only  on  the  ground  that  it  was 
void  for  uncertainty,  bnt  that  it  never  be- 
came effectiye  because  of  its  not  having  been 
published  nor  p<rated  as  provided  by  law. 

Section  227  of  the  orti^l  ordinance  com- 
plained of  as  b^ng  Told  for  uncertainty  Is 
as  follows : 

"Any  person  who  by  himself,  his  clerk,  serv- 
ant or  agent  shall  for  himself,  within  Salina 
City,  directly  or  Indirectly,  or  upon  any  pre- 
tense, or  by  any  device,  except  as  provided  in 


this  ordinance,  manufacture,  sell,  exchange, 
barter,  dispense,  serve,  give  away,  give  in  con- 
sideration of  the  purcbase  at  any  propwty,  serv- 
ice or  in  evasion  of  this  ordinance,  or  keep  for 
sale  or  solicit  take  or  accept  any  order  to 
effect  or  commit  any  of  the  foregoing  acts,  or 
for  the  shipment  service,  or  delivery  of  any  liq- 
uor, contrary  to  law,  or  own,  keep,  or  be  in  any 
way  concerned,  eitgaged  or  employed  in  owning, 
or  keeping  any  intoxicating  liquor,  with  intent 
to  authorize  or  permit  the  same  to  be  done,  shall 
be  deemed  guilty  of  a  misdemeanor." 

The  amendment  to  said  secti(ni  227  com^ 
plained  of  by  appellant  reads: 

"No  person  by  himself,  hti  clerk,  servant 
employe  or  agent  shall,  for  himself  or  any  per- 
son else  directly  or  indirectly,  or  upon  any  pre- 
tense or  by  any  device,  except  as  provided  in 
this  ordinance,  manufacture,  sell,  exchange,  bar- 
ter, dispense,  serve,  gi^e  away,  or  give  in  the 
consideration  of  the  purdiase  of  any  property  or 
of  any  service  or  In  evasion  of  this  ordinance, 
or  solicit,  or  take  or  accept  any  order  for  the 
purchase,  sale,  shipment,  service  or  delivery  of 
any  such  liquor,  or  aid  in  the  ddivery  or  dis- 
tribution of  any  intoxicating  liqnor  so  ordered 
or  shipped,  or  own,  keep  or  be  in  any  way  con- 
cerned, engaged  and  employed  in  owning  or 
keeping  any  intoxicating  liquor  with  intent  to 
violate  anjr  of  the  provisions  of  this  ordinance 
or  BUthonse  or  permit  the  same  to  be  done, 
shall  be  deemed  gnilty  of  a  misdemeanor." 

Section  234  of  the  said  ordinance  reads: 
"Violation  6y  anv  person— Penalty. —Any  per^ 
son  who  shall  in  any  way  violate  any  of  the  pro- 
visions of  this  chapter  shall  be  guilty  of  an  of- 
fense and  shall  be  punished  by  a  fine  of  not 
less  than  fifty  dollars  nor  more  than  two  hun- 
dred ninety-nine  dollaia,  or  by  Impiisonment  for 
not  less  than  thirty  days  or  more  than  six 
months,  or  by  both  such  fine  and  imprisonment. 
If  ai^  person  shall  be  convicted  a  second  time 
for  vKdating  any  of  the  provisions  of  this  ordi- 
nance ench  person  shall  be  punished  for  such 
second  and  each  subsequent  offense  by  both  such 
fine  and  imprisonment" 

t1]  The  first  contention  made  by  appellant 
Is  that  the  amended  or(l^nance  is  void  for 
uncertainty,  and  the  reasons  assigned  are 
best  stated  in  the  language  of  the  brief,  as 
follows : 

'The  amended  ordinance  provides  that  *No 
person  •  *  *  shall  be  deemed  gnilty  of  a 
misdemeanor.*  The  original  ordinance  (section 
227)  was  uncertain  because  it  failed  to  state 
or  specify  what  sale,  whether  the  sale  of  in- 
toxicating liquors  or  other  article,  was  intended 
to  be  prohilnted;  and  the  amendment  to  said 
onUnance  is  also  votti  for  nnoertainty  because 
it  does  not  provide  what  offense  a  person  who 
sells  intoxicating  liquor  shall  be  guilty  of;  the 
provision  being  that  no  person  shall  be  guilty 
of  a  misdemeanor.  It  provides  that  no  person 
shall  sell  intoxicating  liquor,  bnt  is  uncertain 
as  to  his  guilt  In  case  of  disobedience." 

The  Interpretation  of  the  trial  court  of  the 
seotlott  now  ni^er  consideration  in  bis  in* 
structltm  to  tile  Jury  was  in  the  following 
language : 

"Tou  are  instructed  titat  where  the  language 

of  an  ordinance  leads  to  a  manifest  contradic- 
tfon  of  the  apparent  purpose  of  the  enactment 
a  construction  may  be  put  upon  it  which  modi- 
fies the  literal  meaning  of  the  wMrds,  and  that 
hi  this  case  the  acts  mentioned  In  said  amended 
ordinance  as  being  forbidden,  if  done,  would  be 
in  violation  of  said  ordinance,  and  would  be 
punishable  under  said  section  ^4,  as  above  set 
out;  in  other  words,  that  the  said  amendment 


^a>For  otbsr  eases  ses  sams  topic  and  KB7-HUHBER  in  all  Kar-Nonbered  Dlseata  and  ladsies 
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of  section  227  Ii  hdd  to  be  good,  »ceptiDK  as 
to  the  last  sentmee  thereof  which  reads  'Aall 
be  deemed  gnilt^  of  a  misdemeanor,'  whidi  said 
last-named  sontoice  is  to  be  r^rded  u  a  nul- 

Uty." 

Counsel  for  appellant  In  bis  brief  argues, 
and  dtes  many  cases  in  gnpport  of  bis  con- 
tention, that  wbere  a  penal  ordinance  Is  am- 
blgnous  or  uncertain,  it  must  be  strictly 
.construed.  He  contends  that  the  ordinance 
In  question,  as  amended,  wben  properly  con- 
Btrued,  Is  to  tbe  effect  that,  "No  person 
*  *  *  sball  be  deemed  guilty  of  a  misde- 
meanor;" tbat,  while  it  provides  that  no 
person  shall  sell  Intoxicating  liquor,  in  case 
of  disobedience,  the  guilt  of  tbe  offender 
cannot  be  determined^ from  the  language  of 
tbe  ordinance. 

Keeping  In  mind  that  the  passage  of  the 
ordinance  by  the  council  of  Sallna  City  was 
undoubtedly  with  the  intent  and  purpose  of 
I>roblbltlng  the  sale  of  intoxicating  Uqnors 
within  Sallna  City,  and  the  fixing  of  a  pen- 
alty In  cases  of  Its  violation.  In  accordance 
with  the  duirter  powers  of  Sallna  City  and 
the  statutes  of  tbe  state,  we  are  clearly  of 
the  opinion  that  the  trial  court  did  right  In 
holding  that  section  227  of  the  ordinance  was 
effectlTe,  and  tliat  the  last  sentence,  ''shall 
be  deemed  guilty  of  a  misdemeanor,**  should 
be  disregarded. 

While  the  rule  of  the  common  law  was 
that,  where  penal  ordinances  are  amblguona 
and  uncertain,  they  are  to  be  strictly  con- 
strued, and  that  such  mla  was  adhered  to  In 
the  cases  referred  to  in  anKllanf s  brief, 
yet  at  tto  same  time,  and  more  especially  in 
this  lurisdlction,  where  the  validity  of  an 
ordinance  Is  called  in  question,  it  becomes 
the  duty  of  tbe  courts  to  resolve  all  reason- 
able doubts  in  favor  of  its  validity. 

Section  4062  (Penal  Code)  Gomp.  Laws 
Utah  1907,  provides: 

"The  rule  of  the  common  law  that  penal  stat- 
utes are  to  tie  strictly  coDstrued  has  no  applica- 
tion to  the  Bevised  Statutes.  Tbe  provisions 
of  tbe  Revised  Statutes  are  to  be  construed  ac- 
cording to  the  fair  import  of  tbeir  terms  with 
a  view  to  effect  the  objects  of  the  statutes  and 
to  promote  justice." 

While  tbe  foregoing  rule  of  construction 
does  not  in  express  terms  refer  to  ordinances 
of  a  municipality,  yet  we  tblnk  it  applies 
with  equal  force  to  the  provisions  of  ordi- 
nances. As  la  said  by  Mr.  McQulllIu,  In  his 
excellent  treatise  on  the  Law  of  Municipal 
Corporations  (section  810): 

"The  rules  for  the  construction  of  state  stat- 
utes usually  apply  to  the  eonatroction  ot  ordi- 
nances." 

Then  again  this  court  has  said  that  the 
word  "statutes"  includes  "ordinances."  Eu- 
reka City  V.  Wilson,  15  Utah,  53,  48  Pac  4L 

Tbe  ordinance  in  question  was  created  for 
the  public  good  and  In  keeping  with  tbe  char- 
ter powers  of  Sallna  City  and  the  legisla- 
tive enactments  of  the  state,  and  wbere  the 
manifest  objects  sought  to  be  attained  by  its 
passage  can  be  made  valid  and  iterative  by 


eliminating  tbe  words  the  trial  court  in- 
structed the  jury  to  disregard,  we  are  of  the 
unqualified  opinion  that  said  court  did  not 
comniit  error  in  so  doing.  28  Cyc.  372;  2 
Dillon,  Mun.  Corp.  {SQL  Bd.)  |  674;  Eureka 
City  V.  Wilson,  Supra. 

[2]  2.  It  is  next  contended  by  appellant 
that  the  ordinance,  as  amended  by  the  city 
council  did  not  become  effective  by  reason 
of  its  not  baring  been  published  nor  posted 
as  required  by  law. 

Section  205,  as  amended  by  chapter  125, 
Laws  Utah  1911,  so  far  as  material  here, 
provides: 

"All  ordinances,  before  taking  effect,  shall  t>e 
deposited  in  the  office  of  the  city  recorder  and 

Eubiished  at  least  once  In  some  newspaper  pub- 
sbed  within  the  city,  or  if  there  is  no  newspaper 
imblisbed  in  the  dty,  then  by  postlnK  in  three 
public  places  therein.  •  •  •  The  oty  record- 
er ehall  record  all  ordinances  in  a  book  k«>t  for 
that  purpose,  ti^etber  with  tbe  affidaTits  of 
publication  by  the  publisher,  or  bis  agent,  or  if 
posted,  with  (be  ctttificates  of  the  due  posting 
thereof:  and  said  book,  or  a  certified  copy  of 
the  ordinances,  under  the  seal  of  the  dty,  sball 
be  received  as  evidence  in  all  courts  and  places 
without  further  proof,  or  if  printed  in  book  or 
pamphlet  form  by  autbority  of  tbe  board  of 
commissioners  or  dty  coundl,  th^  diall  be  so 
recdved;  provided,  that  In  dtiea  <tf  tbe  third 
class  tbe  city  council  may,  at  its  option,  order 
that  a  certified  copy  of  any  ordinance  be  post- 
ed in  three  pablic  places  within  the  d^.  and 
thereafter  no  further  pablicatlon  shall  be  denn- 
ed necessary." 

The  Revised  Ordinances  of  Sallna  City 
provide  that  a  record  of  the  ordinances  shall 
be  kept  in  accordance  with  the  foregoing 
statute,  and  also  provide  that  all  ordinanc- 
es passed  by  tbe  dty  council  shall  be  pub- 
lished in  some  newspaper  printed  in  the  dty, 
or  posted  In  three  public  places  in  the  dty, 
if  so  provided  in  the  ordinance. 

The  original  ordinance,  the  ordinance  as 
amended,  together  with  section  234,  prescrib- 
ing the  penalty  in  case  of  violation  thereof, 
as  we  have  heretofore  set  forth  In  full,  were 
all  received  and  admitted  in  evidence  at  tbe 
trial  over  the  objection  of  the  defendant 
Tbe  record  also  shows  that  the  amended  or- 
dinance, thus  ofTered  and  received  In  evi- 
dence, and  now  under  consideration,  was  duly 
certified  by  tbe  dty  recorder  of  Sallna  City, 
under  the  seal  of  said  city,  as  having  been 
posted  after  its  passage  as  required  by  law. 
Further,  tbe  testimony  shows  that  the  ordi- 
nance, as  amended,  was  actually  posted  by 
the  city  recorder.  The  contention,  however. 
Is  made  by  appellant  that  no  formal  order 
was  made  by  the  city  coundl  directing  or  au- 
thorizing the  recorder  to  post  tbe  ordinance, 
and  that  therefore  the  posting  thus  made 
was  not  suffident  to  render  tbe  ordinance  ef- 
fective. The  testimony  shows  that  no  record 
was  made  by  the  dty  recorder  of  any  action 
taken  on  the  part  of  tbe  city  council  direct- 
ing tbe  posting.  However,  at  tbe  trial  tbe 
city  recorder  was  produced  as  a  witness  for 
respondent,  and  testified  over  tbe  <^Jection 
of  appellant  concerning  tbe  property  as  fiil- 
lows: 
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Redirect : 

"Q.  State  whether  or  not  any  order  was  made 
by  the  city  council  at  the  time  this  ordinance 
was  passed,  with  reference  to  its  being  posted 
or  published.  A.  Yea,  sir.  (Motioo  to  strike 
out.)  The  Court:  She  may  answer  whether 
any  order  was  made  or  not.  A.  Yes;  there 
was.  I  was  the  derk,  and  bad  the  duty  of  re- 
cording  the  minutes  of  that  meeting.  Q.  Did 
you  make  any  record  of  that  order  that  was 
made  with  reference  to  posting  or  publishing 
that  ordinance?  A.  No,  sir.  Q.  What  was 
that  order?  A,  Well,  it  was  brought  up  that 
the  city  was  financially  embarrassed,  and  they 
thought  by  printing  it  would  be  more  of  a  debt 
than  posting.  Q.  Did  they  give  yon  directions 
to  post  that  ordinance?    A.  Yes,  sir." 

Cross-examination : 

"Q.  The  only  direction  that  you  received,  was 
by  some  of  the  council,  not  taking  any  action  as 
a  coancil,  but  simply  individually  stating  to 
you_  that  you  could  post  those  instead  of  pub- 
lishing? A.  Well,  it  was  agreed  by  the  coun- 
cil that  they  would  be  posted  instead  of  print- 
ed. There  was  no  motioo  or  resolution  au- 
thorizing that  action?  A.  No,  sir.  Q.  The  rec- 
ords don't  show  any  such?  A.  No,  sir.  Q. 
If  there  had  been  any  mohon  pot,  acting  as  a 
board,  you  would  have  had  that  noted  In  the 
resolutions  of  the  cotuieiL  would  you?  A.  Yes, 
sir.  Q.  No  vote  was  taken  on  it?  A.  No:  I 
don't  know  of  any  vote  taken.  Q.  If  there  had 
been  a  vote  taken,  and  it  had  been  put  as  a 
resolution,  you  would  have  had  that  matter  in 
the  minutes  of  the  meeting?  A.  I  think  so. 
O.  Is  that  true?  A.  Yes,  sir.  Q.  And  you 
have  searched  in  the  minutes  and  everything 
relating  to  this  ordinance,  and  find  nothing  of 
the  kind?  A.  No,  air.  Q.  So  you  would  SJiy 
that  there  was  nothing  of  that  kind  done,  that 
IS,  that  the  council  didn't  pat  any  motion  and 
vote  upon  it  for  the  posting,  authorizing  yon 
to  post  those  notices?  A.  Wei!  it  was  agreed 
upon.  There  wasn't  any  motion  made,  but  it 
was  agreed  upon.  Q.  No  motioa  of  any  kind, 
but  just  informally  told  you  that  you  could  post 
the  notices— some  member  of  the  council?  A. 
Well,  it  was  not  only  one  member;  it  was  all 
the  members  that  were  there.  Q.  There  was 
some  one  that  mentioned  that  you  could  just 
post  those  notices,  and  said  something  about 
««ng  the  expense  of  the  publishing?  A.  Yes, 
.     ?'J^'  was  done  in  the  way 

of  ordering  the  posting  of  the  ordinance,  or  the 
amended  ordinance?   A.  Yes,  sir." 

We  have  no  doubt  that  the  statutory  re- 
quirement that  the  ordinance  must  be  posted 
Is  mandatory,  and  that  an  ordinance  will 
not  become  effective  until  posted  In  accord- 
ance therewith.  However,  we  cannot  agree 
with  the  contention  of  appellant  that  some 
formal  order  or  resolution  must  be  made  or 
passed  by  the  city  council  In  order  to  render 
the  posting  of  the  ordinance  effective.  The 
very  purpose  of  the  posting  of  the  ordinance, 
as  a  matter  of  course,  is  to  give  notice  to 
the  public  of  its  passage  and  that  all  per- 
sons are  to  observe  it  as  the  law  and  be 
bound  by  Ita  provisions.  The  appellant  had 
that  notice,  and  we  think  that  he  may  not 
be  heard  to  say  that  the  exacting  formali- 
ties he  here  contends  for,  not  having  been 
complied  with,  affords  him  an  avenue  to  es- 
cape the  penalties  sought  to  be  imposed  up<Hi 
him  by  the  trial  court  as  a  violator  of  the 
ordinance  he  claims  did  not  become  effective 
because  of  noncompliance  therewith. 

[S]  Beferring  to  the  erldence  of  tbe  city 


recorder  above  set  forth.  It  will  readily  he 
seen  that  the  question  of  publication  In  a 
newspaper  or  by  posting  in  lieu  thereof  was 
before  the  council  at  the  time  the  ordinance 
passed,  and,  while  no  formal  resolution  was 
offered  and  passed,  It  was  made  quite  appar- 
ent from  the  testimony  of  the  witness  that 
the, council  fully  Intended  that  the  posting 
of  the  notice  was  to  be  done  by  the  record- 
er, and  the  recorder  as  fully  understood  that 
she  was  directed  to  do  so  as  If  the  council 
had  formally  voted  upon  and  passed  a  resolu- 
tion to  that  effect  and  had  had  the  same  re- 
corded in  the  minutes  of  the  council  meeting. 
True,  the  ordinances  of  Sallna  City  contain 
an  express  provision  for  posting  when  the 
ordinance  itself  so  provides,  but  It  does  not 
necessarily  follow  that  because  an  ordinance 
when  passed  does  not  expressly  direct  such 
posting  that  the  cotmcll  may  not  otherwise 
direct  the  posting  in  compliance  with  the 
statute  of  this  state.  So,  too,  Comp.  Laws 
1007.  S  228,  provides  that  the  city  recorder 
shall  keep  a  record  of  the  proceedings  of 
the  city  council,  and  that  a  transcript  of 
such  record  shall  l>e  evidence  in  all  courts, 
but  the  statute  does  not  prescribe,  and  it 
does  not  necessarily  follow,  that  such  a 
transcript  shall  be  the  only  evidence  that 
may  be  received  in  a  court  of  law  of  sudi 
proceedings.  While  the  authorities  are  some- 
what In  conflict  on  this  question  and  It  is 
generally  held  that  oral  evidence  may  not 
be  received  to  contradict  the  records  of  a 
municipal  corporation,  yet,  where  there  Is  an 
entire  omission  of  the  facta  In  the  record, 
upon  the  very  best  authority,  the  rule  seems 
to  be  ottierwise.  McQuUlin,  Mun.  Ordinanc- 
es. {  130;  DtUon.  Uim.  Oorporationa  (5th  Ed.) 
g  657.  These  text-writers  are  practically 
agreed  that  a  distinction  exists  between  evi- 
dence offered  to  contradict  facts  stated  in  the 
record  and  to  show  fticta  omitted  therefrom. 
The  rule  Is  stated  by  Mr.  Dillon  thus: 

"But  a  distinction  has  sometimes  been  drawn 
between  evidence  to  contradict  facts  stated  on 
the  record  and  evidence  to  show  facts  omitted 
to  be  stated  upon  the  record.  Parol  evidence  of 
the  latter  hind  Is  receivable  unless  the  law  ex- 
pressly and  imperatively  requires  all  matters  to 
appear  of  record,  and  makes  the  record  the 
only  evidence.  Thus  in  a  well-considered  case 
in  the  Supreme  Court  of  the  United  States  it 
was  held  that  the  acts  of  a  corporation  might 
be  proved  otherwise  than  by  ita  records  or  some 
written  document,  even  although  it  was  its  duty 
'to  keep  a  fair  and  regular  record  of  its  pro- 
ceedings.' The  statute  did  not  prescribe  that 
nothing  but  a  recorded  vote  or  vrritten  docu- 
ment should  bind  the  corporation  or  be  received 
as  evidence.  Such  written  evidence  wan  not 
deemed  indispensable  unless  positively  required. 
The  direction  to  keep  a  record  was  regarded  as 
directory." 

Again,  the  author  McQolllln  (section  115, 
supra).  In  speaking  of  the  rules  for  conduct- 
ing the  business  of  city  councils,  tabes  occa- 
sion to  say : 

"In  reference  to  the  action  of  the  county 
boards  tbe  Supreme  Court  of  Wisconsin  has 
tersely  observed:  'It  will  not  do  to  apply  to  the 
orders  and  reaolntions  ct  sueti  bodies  nice  vor- 
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bal  criticism  and  strict  pariiamaotary  diatinc- 
tioDs,  because  the  basiness  is  transacted  Een- 
erally  by  plain  men  not  familiar  with  parliamen* 
tary  law.  Therefore  their  proceedings  must  be 
liberally  construed  in  order  to  get  at  the  real 
intent  and  meaning  of  the  bodj.  In  like  man- 
ner liberal  construction  is  often  applied  to  the 
action  of  councils  in  enacting  ordinances." 

We  have  heretofore  taken  occasion  to  say 
that  the  action  of  the  city  council  of  Salina 
City  in  seeking  to  pass  the  ordinance  In 
question  was  In  keeping  with  the  chapter 
powers  of  the  city  and  the  general  trend,  of 
legislation  within  this  state  for  many  years. 
Their  good  faith  and  motlTes  must  be  con- 
ceded. 

We  have  failed  to  jwrceive,  after  due  and 
careful  consideration  of  all  the  questions 
raised  by  appellant  on  this  appeal,  wherein 
the  trial  oonrt  erred  in  upholding  the  ordi- 
nance and  the  conTictlon  of  the  appellant  un- 
der It  a  proper  one. 

The  Judgment  of  the  trial  court  is  there- 
fore afflrmed;  respondent  to  recover  its  costs 
for  printing  the  brief  on  appeal  to  this  court 

FRICK,  G.  J.,  and  McCARTY,  THtFBMAN^ 
and  GIDEON,  JJ.,  concur. 

On  Petition  for  Rehearing. 

COBFMAN,  J.  [4]  Counsel  for  appellant 
has  filed  a  petition  for  a  rehearing  In  which 
it  is  ui^ed  that  this  court  is  in  error  in  af- 
firming the  judgment  of  the  district  court 
The  writer  and  all  his  Associates,  after  a 
careful  consideration  of  the  questions  involv- 
ed on  this  appeal,  for  the  reasons  stated  In 
the  original  opinion,  agreed  that  the  Jadg- 
uiont  of  the  trial  court  should  be  sustained. 
We  are  still  of  that  opinion.  It  would  sub- 
serve no  good  purpose  to  again  review  all 
the  questions  we  have  once  decided.  How- 
ever, the  contention  Is  now  made  by  appel- 
lant that  under  this  court's  rnllng  in  the 
case  of  Pleasant  Grove  City  v.  Lindsay,  41 
Utah,  154,  125  Pac.  389,  appellant's  convic- 
tion was  had  under  a  repealed  ordinance. 

In  the  Lindsay  Case  this  court  held  that 
by  the  provisions  of  chapter  106,  Sess.  Laws 
1911,  which  became  effective  May  9,  1911, 
the  ordinance  of  Pleasant  Grove  City  was  re- 
pealed by  Iropllcatton,  and  the  convlcti<m  of 
Lindsay  in  the  district  court  of  Utah  county, 
on  appeal  from  the  municipal  court  of  Pleas- 
ant Grove  City,  after  the  provisions  of  chap- 
ter 106  had  become  effective,  was  an  errone* 
ous  conviction  under  a  repealed  ordlnanlie, 
and  therefore  void. 

In  the  case  at  bar  the  ordinance  of  Salina 
City  under  which  appellant  was  tried  was 
in  full  force  and  effect  October  27,  1916,  the 
time  his  conviction  was  had  in  the  Justice's 
court  of  Salina  City.  Appellant  took  an  ap- 
Iteal  to  the  district  court,  and  was  there  tried 
and  convicted  on  the  27tb  day  of  February. 
1917. 

In  the  Lindsay  Case  this  court  took  occa- 
sion to  say: 


"tf,  however,  chapter  106  had  not  gone  into  ef- 
fect until  after  judgment  was  entered  In  tbe 
district  court,  this  court  could  not  reverse  npon 
tbe  sole  ground  that  tbe  ordinance  was  repealed 
by  chapter  106,  for  the  reason  that  the  district 
court  would  then  have  been  the  court  of  last 
resort,  and,  the  ordinance  being  in  effect  when 
tbe  judgment  was  entered,  tbe  judgment  could 
not  be  assailed  because  the  ordnance  was  re- 
pealed after  judgment"— dtingl  Lewis'  Suther- 
land Stat  Const  (2d  EH.)  |  286. 

Therefore,  conceding  for  arsumoit's  sake 
only  that  the  provisions  of  chapter  2  of  ^6 
Laws  of  Utah  of  1917  repealed  the  ordinanc- 
es of  Salina  City  under  which  appellant  was 
tried  and  oonvit^ed  In  the  Justice  court  on 
October  27,  1916^  chapter  2  of  Laws  1917  did 
not  becwne  effective  until  August  1,  1917, 
after  appellant  was  cohvicted  In  the  district 
court,  and  the  rule  contended  for  here  by 
ai^eUant  has  no  application. 

The  petition  for  rehearing  is  denied. 

FRICK,  O.  J.,  and  McCARTT,  THUR- 
MAN.  and  OIDEOM,  JJ.,  concur. 


SALINA  CITY  v.  NEILSEN.   (No.  8102.) 

(Supreme  Court  of  Utah.    Jan.  24,  1918. 
On  Petition  for  Rehearing, 
AprU  9,  1918.) 

Appeal  from  District  Court,  Sevier  County; 
H.  N.  Hayes,  Judge. 

Thomas  Neilsen  was  convicted  before  a  justice 
of  tbe  peace  of  selling  intoxicating  liquors  in 
violation  of  law,  and  from  a  conviction  on  a 
trial  de  novo  before  a  jury,  he  appeals.  Af- 
firmed. 

S.  P.  Armstrong,  of  Salt  Lake  City,  for  ap- 

Sellant.  N.  J.  Bates  and  T.  A.  Hunt  both  of 
licbfield,  for  respondent 

COBFMAN.  J.  The  facts  of  this  case  and  all 
the  questions  involved  on  appeal  being  the  same 
as  those  in  the  case  of  Salina  City  v.  Archie  J. 
Lewis,  172  Pac  286,  just  decided  by  this  court 
the  decision  here  Is  controlled  by  and  must  fol- 
low that  case. 

It  is  therefore  ordered  that  the  judgment  of 
the  district  court  be  affirmed;  respondent  to  re- 
cover costs      printing  its  wleL 

FRICK,  C.  J.,  and  McCARTT,  THURMAN, 
and  GIDEON,  JJ.,  concur. 

On  Petition  for  Rebearhog. 
CORETdAN,  J.  Tbe  same  questions  being  In- 
volved on  petition  for  rehearing  as  in  case  No. 
3101,  Salina  City  v.  Archie  J.  Lewis,  172  Pac. 
286,  dedded,  a  rehearing  In  this  case  is  denied. 

FRICK.  O.  J.,  and  McOABTY,  THURMAN, 
and  GIDEON,  JJ.,  concur. 


STATB  T.  DB  WEBSB.    (No.  8183.) 

(Supreme  Court  of  Utah.    Mardi  27,  1918.) 

L  JnsT  ^9l31(lS)—QuALiFXCATiOK— Exam- 
ination. 

Although  a  juror  on  his  voir  dire  stated 
that  if  defendant  could  prove  his  innocence, 
it  was  Ilia  duty  to  do  so,  where  be  afterwards 
stated  that  what  be  meant  was  that  such  duty 
devolved  on  defendant  only  after  the  state  had 
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proven  him  guilty  beyond  a  reasonable  doubt, 
and  that  if  court  so  Instmcted  he  wouki  acquit 
defendant  unless  defendant's  gnilt  was  estab- 
liahed  beyond  a  reaBooable  doubt,  tbe  juror  qual- 
ified himself,  and  defendant  was  not  prejudiced 
by  denial  of  eballenge. 

2.  Cbiminal  Law  «=>1166%(6)  —  Habklem 

EbBOB— EXAUINATION  OP  JtlBOBS. 
A  proBpectilTe  jaror,  In  answer  to  qaestions 

fro  pounded  by  the  court,  stated  that  he  bad 
onsed  an  opinion  as  to  the  guilt  or  innocence 
of  defendant,  that  be  retained  such  opinion,  and 
that  it  was  strong  and  fixed.  When  asked  if, 
notwithstanding  such  opinion,  be  could  act  im- 
partially and  fairly  on  tbe  evidence  admitted, 
tbe  juror  answered,  "It  would  have  to  be  pretty 
strong  and  the  man  produced  who  really  did 
it"  Finally  the  court  asked  just  what  tbe  na- 
ture of  bis  prejudice  waa.  The  juror  answered, 
"Well,  I  believe  a  burglar  would  do  most  any- 
thing." The  juror  waa  excused,  but  defendant 
complains  that  because  of  tbe  standing  and  in- 
fluence of  tbe  juror  the  answer  forced  by  the 
court  in  tbe  presence  of  other  jurors  was  prej- 
udicial to  defendant.  Defendant's  counsel  in- 
terposed no  objection  and  made  no  request  tbst 
jnry  be  instructed  to  disregard  answers.  Held, 
that  the  jurors  which  had  been  selected  were  not 
prejudiced  by  the  proceedings  complained  ot 

3.  Cbiuinai,  Law  ^=>1144(8)— Appeai.— Pbe- 
suMPTioN— Intelligence  of  Jubobs. 

It  will  be  assumed  on  appeal  that  jurors  se- 
lected at  the  time  a  prospective  juror  on  his 
voir  dire  stated  his  reasons  for  bis  prejudice 
were  men  of  ordinary  intelligence,  with  minds 
of  their  own,  conscientious  in  respect  to  their 
datiea,  as  demonstrated  by  thdr  answers  dnring 
the  coarse  of  their  examination. 

4.  JUET  «33lS6^>— DUTH  OF  JTUBOB^FILL- 
IHO     YaCAROT    —    FUBTHEB  PBBEHFTOBT 

CUALLENGEa. 
Under  Comp.  Lews  1907,  S  4873,  providing 
that  if,  before  the  conclusion  of  trial,  a  juror 
becomes  sick  so  as  to  be  unable  to  perform  bis 
duty,  the  coort  may  order  him  to  be  discharged, 
in  wbicb  case  a  new  juror  may  be  sworn,  and 
tbe  trial  begin  anew,  or  the  jury  discharged  and 
a  new  jury  then  or  afterward  impaneled,  where 
one  of  jurora  died  after  a  substantial  part  of 
the  state's  evidence  had  been  introduced,  and 
tbe  attorneys  stipulated  that  a  new  juror  be 
sworn,  defendant,  who  had  exhausted  bis  per- 
emptory challenge  when  the  situation  arose, 
would  not  be  entitled  to  one  or  more  additional 
peremptory  challenges. 

5.  Statdtbs  ^=»226— Adoption  fbou  Anoth- 

EB  STATK— CoNBTBUOTIon. 
The  rule  that,  where  a  statute  is  adopted 
from  another  state,  the  construction  placed  up- 
on it  by  the  courts  of  such  state  prior  to  adop- 
tion  ia  likewise  adopted,  does  not  go  so  far  as 
to  compel  the  ad<4>tion  of  a  construction  which 
is  inconsistent,  unreasonable,  and  unwarranted. 

&  Cbiminal  Law  ^»371(4)— Houicida— Et- 

iD£:!CE — Oteeb  OrFEssES — Motive. 
In  a  prosecution  for  murder,  where  tbe  vie* 
tim,  defendant's  wife,  knew  more  or  less  of  the 
details  of  other  crimes  committed  by  defendant, 
and  admitted  by  him  in  a  written  admission 
assumed  to  be  written  in  order  that  those  con- 
cerned might  have  first-band  information,  and 
there  was  evidence  of  bitter  feelings  between 
tbe  parties,  making  it  bigUy  probable  that  the 
wife,  who  had  it  within  her  power  to  make  trou- 
ble for  defendant,  might  turn  against  him,  a 
situation  of  vital  interest  to  defendant  was 
slumn,  one  from  which  a  motive  might  be  infer- 
red, and  to  ^t&blish  such  motive  tbe  other 
crimes  of  defendant,  as  admitted  by  himself,  be* 
came  material  evidence  in  the  cacte.  State  v. 
Anaelmo,  46  Utah,  137.  148  Pac.  1071. 


7.  Cbiminal  Law  ^>S71(4— Otbeb  Ofnus- 
X8— Motive. 

If  commission  of  other  crimes  by  defendant, 
of  whidL  his  wife,  tbe  victim  of  the  homicide, 
had  knowledge,  offered  any  motive,  defendant's 
admissions  thereof  were  admissible,  it  being  for 
tite  jurjr,  and  not  for  the  court,  to  say  whether 
tbe  motive  disclosed  was  adequate. 

8.  Cbiminal  Law  <s=5»371(4)-=-Otheb  Oitenb- 
E8— WaiTTEN  Admissions. 

Where  a  document  writt«i  by  defendant,  in 
order  that  those  concerned  might  have  first- 
hand information,  contained  many  admissions, 
in  addition  to  admissions  as  to  commission  of 
other  crimes  by  defendant,  which  were  not  inad- 
missible from  any  noint  of  view,  and  admissions 
as  to  occurrences  both  before  and  after  murder 
of  defendant's  wife  and  in  explanation  thereof, 
wbidi  were  clearly  relevant,  and  not  obnoxious 
to  defendsnt's  objection  that  proof  of  other 
crimes  would  prejudice  tbe  jury,  it  was  not  er- 
ror to  admit  the  document  as  a  whole,  where 
tbe  court  and  counsel  itadloudy  adopted  every 
precaution  to  prevent  the  evidence  from  being 
used  for  any  other  purpose  than  to  show  mo- 
tive. 

9.  Cbiuinal  Law  «=»673  (I)  —  Instbuctions 
Ldutinq  Apblication  of  Evidence. 

Where  defendant  did  not  ask  fbr  a  deletion 
or  s^regation,  but  objected  to  tbe  written  docu- 
ment in  its  entirety,  and  to  have  excluded  the 
document  would  have  deprived  the  state  of  evi- 
dence to  whidi  it  was  entitled,  the  proper  pro- 
cedure was  to  admit  the  document  and  limit  Its 
application  by  proper  instructions.  State  t. 
Greene,  33  Utah,  497,  94  Pac  987 :  Groot  T. 
Hailroad,  34  Utah,  152,  96  Pac.  1019. 
la  Cbiminal  Law  ^1144(10)  —  Appeal  — 
Pbejtudicial  Ebbob— Pbestjmption. 
In  a  prosecution  of  defendant  for  the  mur- 
der of  his  wife,  tbe  district  attorney,  in  the  pero- 
ration of  bis  closing  argument  to  Uie  jury,  said: 
"God  Almighty,  thousands  of  years  ago,  on 
Mount  Sinai,  declared  what  the  law  was,  and 
we  read  in  the  Good  Book  that  God  said,  'Thou 
Shalt  not  covet!  Thou  shalt  not  lie!  Tbou 
Shalt  not  commit  adultery!  Thou  shalt  not 
kill !'  6entl«nen  of  the  jury,  this  man  (point- 
ing to  defendant)  has  committed  all  these 
crimes.  This  self-confessed  burglar  has  all  bis 
life  laughed  and  scoffed  at  tbe  law,  at  the  oifi- 
Cera  of  the  law,  and  if  you  turn  him  loose  he 
will  laugh  and  scoff  at  yon."  There  was  no 
exception  taken  to  the  remarks,  no  objection 
raised  then,  nor  was  there  any  objection  made 
until  several  weeks  after  the  dose  of  the  trial. 
Held,  that  the  court  on  appeal  could  not  pre- 
sume that  defendant  was  prejudiced  by  remarks. 

11.  Cbiminal  Law  *=>1055— Appeal— Time- 
ly BxoEPnoNS— Abouhent. 

Remarks  of  counsel  in  arguing  a  case  to  the 
jury,  if  deemed  prejudicial,  must  be  excepted  to 
at  the  timo  they  are  made,  to  give  the  court  op* 
p^nnity  to  correct  as  far  as  possible  any  prej- 
udicial effect. 

12.  Homicide  «=>253(1)— riBBT-DEQBEE  Mub- 
DEB— Sufficiency  of  Evidence. 

Evidence  held  to  sustain  a  conviction  of 
murder  in  the  first  degree. 

13.  Cbiminal  Law  •8=»301(1)— Judicial  No- 
ticb—Motivb—Oupidiit. 

Cupidity  is  everywhere  recognized  as  one  ol 
the  most  powerful  motlvea  to  human  acti<m. 

Appeal  /rom  District  Court,  Salt  Lake 
County;  3.  Louis  Brown,  Judge. 

Howard  De  Weese  was  convicted  of  mur- 
der In  the  first  degree,  and  appeals.  Affirm- 
ed and  remanded. 

Bxirton  W.  Musser  and  John  A.  Beck,  Jr., 
both  of  Salt  Lake  City,  for  appellant  Dan 
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B.  Shields,  Atty.  Gen.,  and  James  H.  Wolfe 
and  O.  C.  Dalby,  Asst.  Attys.  Gen.,  for  the 
State 

THURMAN,  J.  The  defendant,  Howard  De 
Weese,  charged  In  the  Information  as  D.  C- 
RobbiDB,  was  convicted  in  the  district  court 
of  Salt  Lake  county  of  the  crime  of  murder 
in  the  first  degree,  committed  at  Salt  Lake 
City  on  the  22d  day  of  September,  1916.  The 
defendant  was  sentenced  to  be  executed,  and 
has  appealed  to  this  court,  assigning  numer- 
ous errors  alleged  to  h'ave  occurred  during  the 
impaneling  of  the  Jury  and  the  trial  of  the 
case.  These  alleged  errors  relate  to  rulings 
of  the  court  in  impaneling  the  jury,  the  ad- 
mission of  certain  evidence  over  the  objec- 
tions of  the  defendant,  and  remarks  the 
prosecuting  attorney,  alleged  to  be  prejudi- 
cial. In  his  closing  argument  to  the  jury. 
More  specific  reference  to  these  alleged  errors 
will  be  made  later  on  In  this  opinion. 

The  victim  of  the  bomidde  was  the  wife  of 
the  defendant,  and  the  circumstances  attend- 
ing the  commission  of  the  crime  conclusively 
show  that  it  was  a  most  brutal  and  atrocious 
murder.  The  murder  was  committed  at  an 
apartment  house,  No.  455^  South  Second 
East  street.  Salt  Lake  City,  early  on  the 
morning  of  September  22. 1016. 

On  the  20tfa  day  of  September,  two  days  be- 
fore the  murder,  the  defendant  and  his  wife, 
under  the  names  of  Mr.  and  Mrs.  D.  C.  Rob- 
bins,  rented  the  apartment  from  the  proprie- 
tress, Miss  Hattle  Anderson,  who  was  after- 
wards a  witness  in  the  case.  The  entrance  to 
this  apartment  was  from  the  rear.  It  con- 
^sted  of  a  front  room,  which  was  also  used 
as  a  bedroom,  containing  a  sanitary  couch 
aboat  the  size  of  an  ordinary  douUe  bed,  cov- 
ered by  a  mattress,  sheets,  pillow,  etc.,  also  a 
dresser,  some  cbalrs,  and  probably  other  f or- 
nlture  not  necessary  to  describe.  The  other 
room  was  used  as  a  kltdien,  containing  a  gas 
range  and  other  kitchen  farnlture.  There 
was  also  a  bathroom  used  by  the  occupants 
of  this  apartment  tit  comnum  with  oOier  lea- 
ants  in  the  building,  and  a  common  ball  lead- 
ing to  the  several  rooms,  so  that  each  of  the 
occupants  had  access  to  the  bathroom  with- 
out distnming  the  other  oocoponts,  and 
likewise  to  the  doors  oi  each  of  the  other 
apartments.  Defmdant  and  his  wife  rented 
the  apartment  on  the  20tb  day  of  September, 
as  above  stated,  and  paid  the  rent  for  woe 
week  In  advance.  They  then  the  ajArt- 
ment,  returning  later  In  the  day  with  their 
baggage.  But  little  was  seen  or  heard  oof  de- 
fendant and  his  wife  from  then  on.  The  wit- 
ness Palmer  saw  him  the  next  dfly,  and  the 
witness  Paulson  saw  blm  leaving  the  prem- 
ises on  the  early  morning  of  the  22d,  the  day 
upon  which  the  murder  was  committed. 
Notblng  was  seen  or  heard  of  either  the  de- 
fendant or  bis  wife  after  the -defendant  was 
seen  by  the  witness  Paulson  until  about  noon 
of  the  24th,  more  than  two  days  after  the 


murder  was  conualtted.  On  that  day  Miss 
Anderson,  the  proprietress  of  the  apart- 
ments, suspecting  that  something  was  wrong, 
or  at  least  feeling  concerned  at  not  seeing  the 
parties  who  had  rented  the  apartment.  In 
company  with  Mr.  and  Mrs.  Paulson,  who 
occupied  the  apartment  below,  unlocked  the 
door  to  defendant's  apartment  and  entered 
the  room.  They  were  shocked  and  horrified 
at  what  they  discovered.  They  found  that 
defendant's  wife  had  been  murdered.  They 
made  no  investigation  In  detail  at  that  time, 
but  immediately  called  the  sheriff  and  other 
oflacers.  Upon  examination  It  was  found  by 
the  officers  that  the  deceased  was  lying  on  the 
bed,  covered  with  bedclothlng.  A  flatiron 
with  a  cloth  wrapped  around  it  was  lying  by 
her  head,  resting  against  It;  her  head  was 
badly  beaten;  her  face,  was  crushed,  nose 
broken,  and  the  blood  of  the  victim  had  spat- 
tered the  walls  of  the  room  above  her  head 
and  all  over  the  pillow.  There  was  also  blood 
on  the  flatiron.  The  flatirMi  belonged  to  this 
apartment,  and  was  kept  In  a  little  closet  in 
the  room.  Two  drawers  of  the  dresser  In 
the  front  room  were  open — the  room  other- 
wise did  not  appear  to  have  been  disturbed. 
There  wos  some  Jewelry  on  the  finger  of  the 
deceased,  and  some  on  the  dresser  above 
referred  to.  Various  other  articles  and  trin- 
kets not  necessary  to  describe  were  found  by 
the  officers.  There  was  never  any  question  in 
the  minds  of  the  officers  or  any  one  else  ac- 
quainted with  the  situation  but  that  the 
woman  had  been  foully  and  brutally  murder- 
ed while  lying  on  her  bed  In  the  front  toobl 
on  this  apartment,  but  who  the  murderer 
was  now  became  the  absorbing  question. 
Everything  possible  seems  to  have  been  done 
to  destroy  every  evldoice  of  the  identity  of 
the  parties.  The  face  of  the  deceased  had 
been  beaten  and  crushed  beyond  all  recogni- 
tion. The  room  bad  been  stripped  of  prao 
tlcally  evwyttalng  that  conld  possiUy  throw 
light  upon  the  identic  of  the  persons  who 
had  rented  the  apartment  or  the  person  who 
bad  cmnmitted  the  murder.  Suspicion  nat- 
urally rested  upon  the  defendant.  He  had 
disappeared;  his  whereabouts  were  un- 
known ;  no  trace  had  beui  left  behind.  Bv- 
ery  imaginary  clew  was  followed,  but,  as 
there  was  no  tangible  (dew  to  follow,  all  effort 
to  run  down  the  p«i)etrator  of  the  deed  was 
abortive^  and  the  mystery  surrounding  the 
commis^Q  <tf  the  crime  remained  nnsolvecL 
On  the  23d  day  of  December,  1816,  three 
months  and  one  day  after  the  date  uptm 
which  the  murder  was  committed,  the  de- 
fendant, then  being  In  the  city  of  Chicago, 
communicated  to  the  witness  Larkin,  chief 
of  detectives  of  the  police  force  of  that  dty, 
the  fact  that  he  was  the  husband  of  the  mur- 
dered woman,  and,  while  protesting  his  inno- 
cence, assumed  to  communicate  to  the  de> 
tectlve  all  that  he  knew  respecting  the  crime. 
The  officers  of  Salt  Lake  City  and  county  were 
Immediately  notified,  and  at  once  proceeded 
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to  Chicago,  and  retnrned  with  the  defendant, 
who  voluntarily  accompanied  tbem  back  to 
Salt  Lake.  On  their  return  they  came  by 
way  of  Denver,  and  there  procured  a  suit- 
case of  the  defendant  which  had  been  shipped 
to  that  point  from  Salt  Lake  City  on  the 
morning  when  the  murder  was  committed. 
Many  admissions  were  made  to  the  officers  by 
the  defendant  as  to  the  kind  of  life  he  had 
previously  led.  With  It  all,  however,  he  pro- 
tested from  beginning  to  end  that  be  was  in- 
nocent of  the  murder  of  his  wife. 

As  substantially  alt  that  Is  material  In 
these  admissions  of  the  defendant  Is  covered 
by  and  included  In  the  document  written  by 
him,  hereinafter  known  as  Exhibit  30,  the 
substance  of  whldi  will  be  hereafter  referred 
to  in  its  proiwr  place,  we  make  no  further 
statement  at  this  time  concerning  these  ad- 
missions. Exhibit  39  is  a  21-page  manuscript 
found  in  a  safety  deposit  box  in  a  Chicago 
bank  after  the  defendant  was  brought  to  Salt 
Lake  City.  A  safety  deposit  key  was  foonjd 
tn  defendant's  necktie,  and  after  some  reluc- 
tance he  told  the  officers  where  the  box  could 
be  found,  and  gave  them  authority  to  have 
the  contents  forn^rded  to  Salt  Lake  City. 
Other  manuscript^  in  the  form  of  letters  the 
defendant  had  written  to  officers,  were  found 
in  the  box,  but  their  materiality  is  of  minor 
importance. ' 

Some  matters  pertalnta^  to  the  history  of 
the  principal  parties  to  this  tragedy,  not  here- 
tofore detailed,  are  of  sufficient  importance 
to  be  stated  in  this  connection.  The  defend- 
ant first  met  the  woman,  whom  he  after- 
wards married,  and  who  was  the  victim  of 
the  tr^eUy,  In  New  York  City  In  1914.  She 
was  then  married  to  a  Russian  Jew  named 
Fisher,  who  was  engaged  in  keeping  a  room- 
ing bouse  and  haberdashery  combined.  De- 
fendant became  acquainted  with  these  people, 
and  later  on  became  their  lodger  in  the  room- 
ing house  referred  to.  Defendant  and  the 
woman  fell  in  love,  and  in  November,  1915, 
eloped  and  came  West  to  Reno,  Ner.,  accom* 
panled  by  ber  son  Max  Fisher  and  his  wife. 
They  arrived  at  Reno  and  took  up  tfaielr  resi- 
dence for  the  purpose  of  procuring  for  her  a 
divorce.  Hiey  brought  with  them  jewels  ap- 
proximately to  the  value  of  $2,000.  These 
they  mortgaged  to  a  bank  In  Reno,  and  se- 
cured a  loan  of  $750  with  which  they  en- 
gaged In  the  rooming  house  business  whUe 
acquiring  residential  guallflcatlons.  During 
this  period  defendant  made  frequent  Incur- 
sions Into  other  sections  of  the  country,  some- 
times remaining  absent  for  several  days.  On 
bis  return  be  usually  had  Jewels  to  pawn  or 
dispose  of,  and  by  this  means  It  is  estimated, 
by  his  own  admission  and  testimony  of  his 
witness,  that  during  the  six  or  eight  months 
be  was  in  Reno  be  had  accumulated  In  all 
$10,000  or  $12,000  worth  of  Jewelry.  At  the 
end  of  six  months  after  arriving  In  Reno 
Mrs.  Fisher  procured  a  divorce,  and  the  next 
day  she  and  the  d^endant  were  married. 


The  rooming  bouse  business  was  a  losing  ven- 
ture and  was  abandoned.  They  took  a  trip 
for  two  or  three  weeks  to  California,  then 
returned  to  Reno,  wound  up  their  business, 
and  shipped  some  trunks,  with  clothing  and 
other  articles,  to  New  York  to  Max  Fisher, 
who  had  returned  to  that  city.  Defendant 
and  his  wife,  ostensibly  en  route  to  the  East, 
stopped  over  In  Salt  Lake  City,  as  heretofore 
stated,  September  20,  1916,  and  rented  the 
apartment  in  which  she  was  afterwards  mur- 
dered. 

[1]  The  first  assignment  of  error  relied  on 
by  appellant  is  the  refusal  of  the  court  to 
sustain  his  challenge  of  the  Jurw  Caldwell. 
In  answer  to  defendant's  attorney,  the  Juror, 
while  being  examined  on  his  voir  dire,  stated 
In  various  forms  substantially  that.  If  the  de- 
fendant could  prove  his  Innocence,  It  was  his 
duty  to  do  so.  He  also  stated  In  eflCect,  that 
if  he  did  not  prove  his  innocence  he  (the  Ju- 
ror) would  bring  in  a  verdict  of  guilty  if  the 
evidence  was  strong  enough  to  prove  it 
After  this  examinatitm  of  the  Juror  by  the 
defendant's  counsel,  in  answer  to  questions 
pn^Kranded  by  the  court,  ttie  Juror,  in  effect, 
stated  he  meant  that  If  the  state  proved  de- 
fendant's guilt  beymid  a  reas(mable  doubt  the 
Juror  would  then  require  the  defendant  to 
prove  liis  innocoice  if  he  could ;  that  if  the 
court  Instructed  him  to  acquit  the  defendant, 
unless  his  guilt  was  established  beyond  a 
reasonatte  doubt,  he  would  follow  such  in< 
stmctlons  in  spite  of  the  fact  tbat  the  de* 
fendant  could  probably  prove  his  Innocence, 
^e  Jurw  also  stated  Uiat  he  would  not  re- 
quire the  defendant  to  prove  his  innocence 
until  after  the  state  bad  proved  his  guUt  be- 
yond a  reasonable  doubt.  We  think  the  Ju- 
ror was  fair.  When  he  was  made  to  under- 
stand his  duty  In  respect  to  the  matter  com- 
plained of,  be  frankly  expressed  his  willlng- 
nesa  to  accord  to  the  defendant  the  particular- 
right  for  which  his  attorney  ao  earnestly  con- 
tended. That  the  Juror  qualified  himself,  by 
ills  answers,  to  try  the  case,  and  that  the  de- 
fendant was  not  prejudiced  by  the  ruling  of 
the  court  denying  the  dmllenge,  are  ques- 
tions about  which  we  have  no  doubt  whatev- 
er. This  assignment  is  without  merit 

[2]  The  next  alleged  error  comi^alned  of 
by  appellant  relates  to  the  examination  of 
Henry  Dluwoodey  as  to  his  qualifications  to 
sit  as  a  Juror.  Mr.  Dluwoodey  very  frankly 
stated,  In  answer  to  questions  propounded 
by  the  couri,  that  he  had  formed  an  opin- 
ion as  to  tbe  guilt  or  innocence  of  the  de- 
fendant ;  tbat  be  retained  such  opinion ; 
that  It  was  very  strong  and  fixed.  When 
asked  If  he,  notwithstanding  such  opinion, 
could  act  Impartially  and  fairly  on  the  evi- 
dence admitted,  the  Juror  answered,  "It 
would  have  to  be  pretty  strong,  and  the  man 
produced  who  really  did  It"  Finally  the 
court  asked,  "Just  what  is  the  nature  of 
your  prejudice;  can  you  express  It — explain 
it  to  the  court?"  Tbe  Juror  answered,  "Well, 
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I  bellere  a  burglar  would  do  most  anything." 
The  juror,  of  course,  was  excused ;  but  appel- 
lant complains  that,  because  of  the  standing 
and  Inflnence  of  Mr.  Dlnwoodey  la  the  com- 
munity, the  answers  forced  by  the  court  In 
the  presence  and  hearing  of  the  other  Ju- 
rors were  exceedingly  prejudicial  to  the  de- 
fendant. There  can  be  no  doubt  In  the  mind 
of  this  court  that  if  the  trial  court  had 
known,  or  could  have  surmised,  that  Mr. 
Dlnwoodey  would  have  answered  the  last 
question  In  the  way  he  did.  It  would  not 
hare  proponnded  the  question  at  all.  The 
proposed  Juror,  In  the  beginning  of  his  ex- 
amination by  the  court,  had  stated  that  be 
received  his  information  about  the  case  from 
common  newspaper  talk  ohly.  Ordinarily  in- 
formation from  reading  newspapers  will  not 
and  does  not  dlsqnali^  the  juror;  and,  as 
is  well  known,  there  is  a  tendency  on  the 
part  of  the  active  business  man  to  avoid  Jury 
duty  If  possible,  especially  in  cases  likely 
to  be  tedious  and  of  long  duration.  These 
considerations  probably  Induced  the  court  to 
pursue  an  examination  more  searching  and 
rigorous  than  It  otherwise  would  have  done. 
Besides  this,  counsel  for  defendant  were  In 
charge  of  defendant's  defense.  If,  In  their 
oplnton.  the  court  was  pressing  this  ques- 
tion to  the  danger  point,  and  should  con- 
clude its  examination,  they  dumld  have  In- 
terposed an  objection.  They  should  have 
•  raised  the  question  thai  and  there.  Th^ 
hod  an^e  time  and  t^pmrtunlty.  And,  Anal- 
ly, whoL  the  last  questhm  was  answered. 
If  Oiey  feared  the  Inflnence  of  Bfr.  Dln- 
wood^s  statements  on  the  minds  of  the 
other  Jurors,  counsel  might  at  least  have  re- 
quested the  coart  Uien  and  there  to  Inattnct 
the  Jury  to  disregard  It  and  dose  their  minds 
against  It.  Unleen  we  can  have  more  om- 
fldence  in  Jurors  than  to  believe  that  they 
will  be  swayed  by  every  wind  that  blows  and 
by  every  expression  of  opinion  ottered  in 
their  presence,  and  that,  too,  tn  vlolatloD  of 
the  solemn  oaths  they  have  taken,  the  vaunt- 
ed palladium  of  our  dvll  rights,  as  the  right 
to  a  trial  by  Jury  has  been  called,  would 
better  be  abolished. 

[S]  Assuming,  as  we  do,  that  the  Jurors 
selected  were  men  of  ordinary  Intelligence, 
with  minds  of  OoAt  own,  consdenttous  in  re- 
spect to  their  duties  as  demonstrated  by 
their  answers  during  the  coarse  of  their  ex- 
amination, it  la  quite  dear  to  the  mind  of 
this  court  that  th^y  w^  not  praJndloed  by 
the  proceedings  complained  ot 

[4]  After  twelve  Jurors  bad  been  qoalifled 
and  were  sworn  to  try  the  case,  and  after  a 
substantial  part  of  the  state's  evidence  bad 
been  introduced,  one  of  the  Jurors  died,  ren- 
dering it  necessary  to  fill  up  the  panel  and  be- 
gin the  trial  anew. 

Conip.  Laws  of  Utah,  1907,  i  4873,  provides 
as  follows: 

"If,  before  the  conduslon  of  the  trial,  a  Ju- 
ror becomes  sick,  so  as  to  be  unable  to  perform 
his  duty,  the  court  may  order  him  to  be  dl^ 


charg^ed.  In  that  case  a  new  juror  may  be 
sworn  and  the  trial  begin  anew,  or  the  jury  may 
be  discharged  and  a  new  jury  Uieu  or  afterward 
impaneled.^' 

It  will  be  observed  that  this  section  of  the 
Code  provides  two  alternatives:  (1)  A  new 
juror  can  be  sworn  and  the  trial  begin  tuiew ; 
or  (2)  the  entire  jury  may  be  dlsciiarged  and 
a  new  Jury  impaneled.  In  the  case  at  bar 
the  prosecuting  attorney  and  defendant's 
counsel  stipulated  that  the  court  might 
adopt  the  first  alternative.  The  new  Juror 
was  therefore  called  and  qualified  to  take 
the  place  of  the  deceased  Juror,  The  ques- 
tion raised  by  this  assignment  relates  to  the 
right  of  the  defendant  to  exercise  one  or 
more  additional  peremptory  challenges  in 
view  of  the  extraordinary  situation  caused 
by  the  death  of  the  juror.  The  defendant 
had  exhausted  all  his  peremptory  challeng- 
es when  the  extraordinary  condition  arose, 
but  insisted  that,  as  against  the  new  Juror, 
he  had  never  had  the  opportunity  of  exer- 
cising the  right,  and  therefore  a  challenge 
should  be  allowed.  It  was  contended  by  de- 
fendant that  the  above  section  of  our  stat- 
ute was  adopted  literally  from  the  statute  of 
California,  and  that  the  courts  of  that  state, 
before  we  adopted  the  statute,  had  construed 
it  as  allowing  additional  challenges  In  such 
cases ;  that  therefore  the  courts  of  this  state 
are  bound  by  that  construction.  As  showing 
the  construction  placed  upon  the  statnte  by 
the  court  of  California  appellant  dtes  Peo- 
ple V.  Stewart,  64  Gal.  60,  28  Pac  112; 
People  V.  Brady,  72  Cal.  490,  14  Pac.  202; 
People  V.  Wong  Ark,  96  Cal.  125,  30  Pac. 
1115;  People  v.  Zeller,  135  Cal.  462,  87  Pac. 
754,  56.  L.  B.  A.  882 ;  and  People  v.  Weber, 
149  Cal.  325,  86  Pac.  071.  These  cases  seem 
to  favor  the  construction  for  which  appel- 
lant contends.  The  first  case  cited  by  appel- 
lant apparently  did  not  receive  the  serious 
consideration  that  Its  importance  demands. 
The  distinguished  justice  who  wrote  the 
opinion  disposed  of  the  question  in  space 
less  than  one  column  of  the  Pacific  Reporter. 
He  assumes  that  a  trial  beginning  anew 
means  the  impaneling  of  a  new  Jury  en- 
tirely, thus  Ignoring  the  Incongruity  which 
such  a  construction  would  give  to  the  sec- 
tion when  considered  as  a  whole.  It  places 
the  two  alternative  methods  on  the  same 
plane,  and  gives  to  each  tbe  same  scope  and 
meaning;  In  other  words,  whichever  alter- 
native is  odopted  the  court  must  discharge 
the  entire  jury  and  draw  a  new  one  from  the 
box.  That  cannot  be  the  meaning  of  the 
statute.  The  other  cases  dted  by  appellant 
adhere  to  the  doctrine  annunciated  in  tbe 
first  case,  but  apparently  with  more  or  less 
misgivings  as  to  the  correctness  of  the  doc- 
trine. Finally,  it  is  manifest,  from  the  later 
dedslons  dted,  that  if  it  were  now  a  ques- 
tion of  the  first  impression  that  court  would 
adopt  a  different  construction. 

A  thoroughly  well-considered  case,  arising 
under  the  same  statute  likewise  adopted 
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from  OaUfbrnlft,  uoM  in  North  DafcotR. 
KorOi  Dakota  t.  Hazledfthl»  2  K.  D.  621,  62 
N.  W.  3U!,  6  L.  B.  A.  ISO.  While  entertain- 
ing a  more  than  ordinarily  high  regard  for 
the  opinions  ot  the  California  court,  aa 
atated  In  the  opinion  of  the  Kortb  Dakota 
case  Jost  dted:  "In  this  instance  we  are  nn- 
sUe  to  follow  where  that  court  leads." 
The  opinion  in  the  North  Dakota  case  is  so 
conslatent,  sound,  and  well  considered  we  are 
disposed  to  adopt  the  rule  therein  announced 
without  further  comment. 

[f]  We  recognize  the  rule  of  construction 
»)nteuded  for  by  appellant,  to  a  modified 
extent  at  least,  that  where  a  state  adopts  a 
statute  of  another  state  it  Is  presumed  that 
It  likewise  adopta  the  construction  that  has 
been  placed  upon  it  by  the  courts  of  that 
state  prior  to  its  adoption.  That  rule  Is  rec- 
ognized by  this  court  in  the  modified  sense 
of  which  we  speak  in  Dlzon  t.  itlcketts,  26 
Utah,  216,  at  page  221,  72  Pac.  947.  It  wlU 
be  seen,  however,  that  this  court,  while 
recognizing  It  as  a  general  rule,  does  not 
fecognlze  It  aa  absolutely  binding.  The  rule 
does  not  go  so  far  as  to  compel  the  adoption 
of  a  construction  which  In  the  judgment  of 
the  court  Is  Inconsistent,  unreasonable,  and 
unwarranted.  Besides  this.  In  the  present 
case  the  rule  hag  no  force  whatever  as  a 
rule  of  construction,  Inasmuch  as  all  the 
cases  relied  on  by  appellant  are  subsequent 
to  our  adoption  of  the  California  statute. 
See  marginal  note  to  Comp.  Laws  Utah  1888, 
Tol.  2,  f  0056,  In  which  the  adoption  of  the 
statute  in  question  here  appears  to  hare  been 
made  In  1878,  five  years  previous  to  People 
V.  Stewart,  the  earliest  case  cited  by  appel- 
lant. Appellant  was  therefore  mistaken  as 
to  the  question  of  priority. 

In  conclusion  upon  this  point  there  Is  yet 
to  be  stated  another  reason  that  Is  wortby 
of  at  least  a  passing  consideration.  The 
number  of  i>eremptory  challenges  to  which 
a  party  is  entitled  Is  solely  a  matter  of  pro- 
cedure ;  It  Is  determined  by  the  L^slature 
and  fixed  by  statutory  law.  and  even  a  de- 
fendant In  a  criminal  case,  while  entitled 
absolutely  to  whatever  number  of  peremp- 
tory challenges  the  statute  gives  him,  ac- 
quires therein  no  vested  right  that  would 
preclude  the  Legislature  from  increasing  or 
diminishing  the  number  at  will.  Being  con- 
trolled absolotely  by  the  Legislature,  It  fol- 
lows that  be  is  not  entitled  to  any  greater 
number  of  peremptory  challenges  than  the 
statute  providea.  The  atatntes  of  Utah  In 
cases  of  Qiia  kind  allow  10  peremptwy  chal- 
Imgea.  Th^  also  provide,  aa  we  have  seen, 
what  may  be  done  should  a  juror,  after  be- 
ing sworn  become  sttft  and  unable  to  serve, 
but  no  provision  allowing  extra  challenges 
on  account  of  such  contingency  can  be  found 
within  the  statates.  How,  then,  can  It  be 
contended  that  the  right  exists?  The  de- 
fendant In  this  case  was  In  no  worse  condi- 
tion, so  far  as  his  peremptory  challenge  were 


concerned,  when  the  new  Juror  was  sworn 
on  bis  voir  dire,  than  he  would  have  been  if 
the  Juror  had  not  died,  and  he  had  exhaust- 
ed his  cballenges  before  the  tast  Juror  was 
called  into  the  box.  The  court  did  not  err 
in  refusing  defendant  additional  peremptory 
challenges.  See  24  Cya  366;  16  B.  G.  L.  p. 
244.  S  61. 

[SJ  Numerous  errors  are  assigned  by  ap- 
pellant in  relation  to  the  admission  In  evi- 
dence of  divers  exhibits  by  the  state,  eac^ 
of  which  tended  to  show  admissions  by  the 
defendant  of  crimes  committed  by  him  other 
than  the  one  for  which  he  was  being  tried. 
As  Exhibit  89  Is  by  far  the  most  far-reaching 
and  important,  and  Includes  practically  every 
admission  covered  by  the  other  exhibits,  we 
feel  we  will  be  doing  no  Injustice  by  con- 
sidering them  altogether  In  the  assignment 
relating  to  E  Alblt  89. 

This  is  the  document  referred  to  in  the 
early  pages  of  this  opinion.  As  there  stated. 
It  was  found  In  a  safety  deposit  box  In  a 
Chicago  bank,  and  forwarded  to  Salt  Lake 
City  with  other  manuscripts  by  authority  of 
the  defendant.  The  document  conslsta  of  21 
pages  of  manuscript  writing.  It  Is  therefore 
too  voluminous  to  publish  In  full;  It  would 
unduly  lengthen  this  opinion,  and,  after  all, 
serve  no  better  purpose  than  would  a  brief 
synopsis. 

Defendant  assumes  to  write  the  document 
In  order  that  those  concerned  may  have 
first-hand  information.  He  disclaims  any 
pride  in  the  explolta  he  is  going  to  relate. 
He  says  be  is  a  burglar  from  necessity.  In 
order  to  obtain  the  money  necessary  to  his 
style  of  living.  He  has  been  engaged  In  tho 
business  for  twelve  years;  was  captured 
once,  which  he  admits  was  fortunate,  because 
he  was  addicted  to  drugs  and  was  placed 
where  he  could  not  obtain  them.  He  served 
three  years  in  prison,  was  paroled,  and  car- 
ried on  the  same  business  during  hla  parole. 
States  that  the  document  Is  his  last  writing. 
He  then  proceeds  to  name  the  various  places 
where  he  piled  his  profession — Westchester 
county.  New  York,  where  he  was  known  as 
the  "Phantom  Bnrglar,"  New  Kochelle,  Port 
Chester,  Pellham,  I^rchmont,  Kye,  and  New 
Haven,  Conn.  That  was  In  tbe  fall  of  1915. 
and  his  accumnlatlonB  at  that  time  amounted 
In  value  to  the  sum  of  at  least  $50,000.  Other 
places  are  also  named.  He  boasts  of  his 
success  In  his  chosen  profession.  He  speaks 
of  meeting  the  lady  who  afterwards  gave  up 
her  home  and  friends  and  started  with  blm 
on  the  "nerve-racking  seas  of  a  burglar's 
life."  He  states,  however,  that  she  had  no 
idea  of  his  occupation.  He  tells  of  the 
elopement  from  New  York  in  November,  1915 ; 
their  residence  in  Beno  in  anticipation  of  a 
divorce  tor  her,  and  his  desire  to  "pull  off 
one  or  two  Jobs,"  return  to  New  Tork,  and 
settle  down.  ^  thai  speaks  of  their  trip 
to  California,  and  bis  explolta  in  San  Fran- 
ciaco  and  Oakland  aa  the  "step-ladder"  bur^ 
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glar ;  of  bis  making  a  lauffhing  stock  of  their 
best  and  finest  officers ;  apeaks  of  the  divorce, 
their  marriage,  his  love  f6r  his  wife;  his 
making  $10,000  in  Nevada  and  California; 
his  desire  for  $5,000  more,  KoA  then,  wltb 
professed  heartache  and  a  resolution  to 
tell  the  truth,  he  brings  ns  back  from  Cali- 
foniia  to  Heno,  In  September,  1916,  and 
thence  on  to  Salt  Lake  City,  where  he  knew 
there  was  a  "good  thing'*  and  intended  to 
'i)iUl  it  off."  Here  he  says,  speaking  of 
Salt  Lake  City: 

"Would  to  God  we  hacl  passed  that  accursed 
place;  would  to  God  I  had  left  her  with  her 
husband  and  relatives ;  I  have  laughed  and 
mocked  at  the  law;  I  have  strutted  and  patted 
myself  on  the  back;  I  have  said  'Some  Kid'; 
blind  fool,  to  think  that  God  would  let  me  get 
away  with  it.  In  one  sweep  be  panished  me 
for  a  hondred  lives  soch  aa  mine." 

Speaks  of  numerous  other  burglaries,  in- 
cluding tbat  of  "Dennishawn,"  in  Los  An- 
geles, the  home  of  Buth  St.  Dennis.  He 
tells  of  his  wife's  loro  of  the  glitter  and 
flash  of  diamonds  and  warning  her  to  be 
careful.  Finally  he  comes  to  the  renting  of 
the  apartment  in  Salt  Lake  Gi^,  and  the 
fbct  that  Buth  St.  Dennis  was  performing 
at  the  Oipheum,  and  that  he  and  his  wife 
attended  the  Orpheum  Theater  on  the  night 
preceding  her  murder,  she  at  the  time  wear- 
ing diamonds  he  had  stolen  from  Buth  St. 
Dennis.  His  wife  also  wore  a  pair  of  ear 
screws  and  other  Jewelry.  He  had  con- 
sented She  might  wear  than  on  this  inr- 
tlcolar  occasion.  To  her  wearing  these  he 
attributes  their  misfortune.  As  they  left 
the  theater  that  night  he  noticed  two  well- 
dressed  men  whose  stamp  he  understood, 
but  thought  no  more  of  it  until  he  arriv- 
ed at  the  apartment  From  this  point  he 
thought  he  saw  the  same  two  men  watdiing 
him  and  his  wife.  He  requested  his  wife 
to  leave  her  door  unlocked,  as  he  was  go- 
ing out,  vaguely  hinting,  on  his  usual  busi- 
ness. He  desired  to  enter  without  distarbing 
her  <xi  his  return.  It  was  then  1:30  the 
morning  of  the  22d.  He  kissed  her  good-bye, 
and  went  out  "to  try  his  hand  for  the  last 
time."  He  did  not  succeed  in  his  venture. 
He  returned  to  the  apartment,  ascended 
qul^ly,  and  wlilspered,  "Hello,  Babes!"  No 
answer.  He  does  not  describe  what  he  saw. 
He  was  horrified;  he  aiwroached  her;  she 
was  cold.  A  great  fear  came  over  him;  he 
would  be  accused ;  he  could  not  explain  his 
alMi^ce.  He  lifted  her  hands;  the  Jewels 
were  gone.  He  looked  at  all  of  the  hiding 
places  usual  with  them.  He  found  some, 
but  the  main  part  of  bis  stolen  loot  was 
again  stolen,  and  with  it  the  life  of  his  wife. 
He  destroyed  every  means  of  Identification, 
w«it  out,  locked  the  door,  and,  as  be  left, 
wared  a  parting  wave  towards  Ibe  window. 
Ibis  was  6 :30  a.  m.  He  had  fS5  in  cash  and 
by  this  and  various  means  reached  the  mid- 
dle West.  Here  be  explains  bow  much  he 
loved  bis  wife;  denied  tliat  th^  had  ever 
quarreled,  except  as  true  lovers  quarrel; 


told  of  the  finery  be  Iiad  giv^  her,  shipped  to 
New  TorlE,  and  of  the  Jewels,  ete  His  theo- 
ry of  the  tragedy  be  now  relates.  He  pic- 
tured in  his  Imagination  Just  how  the  trag- 
edy occurred.  The  two  men  he  had  seen 
waited,  saw  htm  leave  the  apartment  Th^ 
silently  cr^t  up  stairs.  She,  disrobed,  was 
awaiting  his  return.  Hie  Jewels  flashed;  out 
came  the  blackjadc — one  stroke — the  body 
quivered;  a  low  moan,  from  the  lips  a  half 
whisper,  "Dear,"  and  tb«i  the  other  man 
picked  up  a  heavy  flatiron,  brought  It  down 
with  crashing  force  upon  that  loved  face 
again  and  again,  until  the  dear  form  lay 
still.  Then  stripping  the  fingers  and  arms  of 
all  valuables,  taking  from  under  the  pillow 
a  wallet  containing  $460,  throwing  over  that 
horrible  sight  the  pillows  and  t>edcovers, 
they  fled.  Then  comes  cursings,  threaten- 
ings,  and  prc^hetic  denunciations  against  the 
demons  who  murdered  his  wife.  He  thai 
gives  a  list  of  the  Jewelry  that  was  stolen 
from  his  wife  at  the  time  she  was  murdw- 
ed.  mils  consists,  as  represented,  of  numer- 
ous articles  of  Jewelry,  including  rings,  brace- 
lets, neck  diains,  snake  bracelets,  pins  and 
earrii^,  among  wblt-h  were  what  was  called 
"Merry  Widow"  earrings,  amounting  in  all 
to  hundreds  of  stones,  principally  diamonds. 
The  writer  asserts  that  this  list  witfa  one 
exception,  was  stolen  from  the  apartment 
when  his  wife  was  murdered.  The  exception 
referred  to  was  a  scarf  pin  which  had  been 
pawned  by  him,  and  therefore  was  not 
among  the  stolen  Jewels.  The  document  was 
signed  J.  E.  Warren,  which  the  writer  ad- 
mits is  not  his  tme  name. 

Such,  in  substance,  is  Exhibit  3d.  It  fol- 
lows from  what  we  have  said  as  to  the 
length  of  the  document  itself  that  the  at>- 
stract  we  have  furnished  is  only  a  brief 
synopsis;  nevertheless  we  have  endeavored 
to  present  sufficient  of  Its  contents  to  illus- 
trate the  grounds  of  the  objection  as  well 
as  such  jwrtions  as  are  admittedly  relevant 
and  material.  Defendant  objected  to  its  ad- 
mlsalbllfty  on  the  grounds  that  it  was  ir- 
relevant,, immaterial,  and  Incompetent,  the 
specific  objection  being  that  proof  of  the 
other  crimes  not  tending  to  prove  the  crime 
for  which  he  was  being  tried  only  tended  to 
prejudice  him  in  the  minds  of  the  Jury.  The 
document  was  admitted  over  defendant's  ob- 
jection, whereupon  the  defendant  moved  that 
the  jury  then  and  tliere  Ik  Instructed  that 
Id  considering  the  document  they  should  only 
consider  it  in  reference  to  the  crime  for  which 
the  defendant  was  tbra  being  tried,  and  not 
in  reference  to  the  burglaries  he  admitted 
having  committed.  Tlie  court,  In  effect,  so 
charged  the  Jury,  exc^t  that  ttiey  were  per- 
mitted to  consider  the  burglaries  solely 
uiK>n  the  question  of  motive. 

In  speaking  of  the  rule  which,  under  ex- 
ceptional circumstances,  permits  evidence  of 
other  crimes  to  be  admitted  on  a  trial  of 
one  charged  with  a  specific  crime,  counsel 
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for  appellant  In  their  admirable  brief  filed 
in  this  case  dearly  and  succinctly  enumer- 
ate many  of  the  circumstances  under  which 
such  evidence  may  be  admitted.  At  page  26 
of  the  brief  they  say : 

"Generally  speaking,  evidence  of  other  crimes 
is  competent  to  prove  tlie  apecific  crime  charged 
wheo  it  tends  to  show:  (1)  Motive;  (2)  intent; 
(3>  the  absence  of  mistake  or  accident;  (4)  a 
common  scheme  or  plan  embraciue  the  commis- 
Bion  of  two  or  more  crimes  so  relating  to  each 
other  that  the  proof  of  one  tends  to  establish 
the  other ;  (5)  toe  identity  of  the  person  charg- 
ed with  the  commissioa  of  the  crime  on  trial." 

The  court  in  this  case  admitted  the  exhib- 
it tn  eridence  solely  on  the  question  of  mo- 
tive. If,  however,  it  was  permissible  on 
other  grounds,  the  state,  of  course,  had  thp 
right  to  Introduce  It  and  have  it  considered 
by  the  jury.  On  the  subject  of  motive  on  a 
trial  for  murder.  Underbill  on  Criminal  Ev- 
idence, at  page  663,  says: 

"Motive,  upon  a  trial  for  mnrder,  need  not  be 
shown.  The  absence  of  motive  does  not  alone 
require  that  the  accused  shall  be  acquitted  there- 
of.  It  may  be  considered  in  determiniTig  the 
presence  of  intention.  Any  evidence  that  tends 
to  show  tliat  the  defendant  had  a  motive  for 
killing  the  deceased  is  always  relevant  as  ren- 
dering more  probable  the  inference  that  be  did 
kiU  him." 

Tlie  same  author,  speaking  of  the  admis- 
sion of  evidence  relating  to  other  crimes, 
at  page  163,  same  volume,  says : 

"All  evidence  is  relevant  which  throws,  or 
tends  to  throw,  any  light  upon  the  guilt  or  in- 
nocence of  the  prisoner,  and  relevant  evidence 
which  is  introduced  to  prove  any  material  fact 
ought  not  to  be  rejected  merely  because  it 
proves,  or  tends  to  prove,  that  at  some  other 
time,  or  at  the  same  time,  the  accused  has  been 
guilty  of  some  other  separate,  independent,  and 
dissimilar  crime." 

Wharton  in  his  work  on  Criminal  Evi- 
dence, vol.  1,  p.  14S,  after  speaking  goierally 
oi  the  qnestioD  of  motive,  says : 

"But  in  those  cases  in  which  the  evidence  of 
the  crime  charged  Is  for  the  most  part  or  wholly 
of  a  drcumstantiat  character,  motive  frequently 
becomes  a  iwwerful  aid  is  identifying  the  ac- 
cused, and  thus  connecting  him  witli  the  com- 
mission of  the  crime.  And  where,  on  the  trial 
of  a  criminal  action,  evidence  is  offered  which 
is  competent  proof  of  the  presence  of  motive  in 
the  mind  of  the  accused,  such  evidence  is  not 
to  be  rejected  hecanse  it  also  shows,  or  tends 
to  show,  a  distinct  and  different  crime." 

Again,  on  the  same  subject,  at  page  1167 
(2d  vol.).  after  speaking  of  the  general  rule 
which  forbids  testimony  of  other  crimes 
when  offered  merely  to  show  that  the  de- 
fendant would  be  likely  to  commit  the  crime 
with  whidi  be  la  charged,  the  same  author 
says: 

"But  the  evidence  of  other  crimes  is  admis- 
sible to  show  motive,  and,  where  relevant  for 
this  purpose,  the  admissibility  is  not  affected 
by  tfae  fact  that  such  evidence  may  prove  other 
crimes." 

As  bearing  upon  the  same  qnestton,  and 
sustaintDg  the  same  doctrine,  see  12  Cyc. 
394,  406,  and  418;  also  S  S.  C.  L.  199;  Butt 
V.  State,  81  Ark.  173,  9S  S.  W.  723,  118  Am. 
St.  Rep.  42;  People  v.  Ebanks,  117  Cal.  652, 
49  Pac.  1049,  40  L.  B.  A.  269;  State  r. 


Jones,  171  Mo.  401,  71  S.  W.  680,  94  Am.  St. 
Bep.  780;  People  v.  Rogers,  192  N.  Y.  331, 
85  N.  E.  135,  15  Ann.  Cas.  177;  Common- 
wealth Y.  Majors,  198  Pa.  290,  47  Atl.  741, 
82  Am.  St.  Rpp.  803;  People  v.  Hlgglns,  127 
Mich.  292,  86  N.  W.  812.  On  the  other 
hand,  In  support  of  his  contention  that  evi- 
dence of  collateral  and  Independent  crimes 
is  not  admissible  to  prove  the  specific  crime 
for  which  the  defendant  was  on  trial,  appel- 
lant cites  Wharton's  Criminal  Evidence  (10th 
Ed.)  H  29,  30.  31,  82,  46.  47,  49,  and  60; 
also  New  York  v.  MoUneuz,  168  N.  Y.  264. 
61  N.  R  286.  62  L.  R.  A.  193  and  357,  and 
note;  New  Hampshire  v.  Le  Page,  57  N.  H- 
245,  24  Am.  Rep.  69;  People  v.  Sharp,  107 
N.  Y.  427,  14  N.  B.  819,  1  Am.  Rep.  851 ; 
State  V.  Anselmo,  46  Utah,  137, 148  Pac.  1071. 
The  authorities  dted  by  both  appellant  and 
resp<Hident  show  the  general  rule  as  to  this 
class  of  evidence  in  whldi  It  Is  held  to  be 
Inadmissible,  and  the  exceptional  dream- 
stances  under  which  It  may  be  adoiltted- 
None  of  the  authorities  referred  to  dispute 
the  proposltlm  that  proof  o[  other  crimes, 
whether  similar  or  dissimilar,  connected  or 
unccnmected,  may  be  admitted  to  prove  a 
motive  for  the  specific  crime  for  which  the 
defendant  Is  being  tried- 

In  the  case  at  bar  the  question  Is  pres«it- 
ed :  Id  what  way  could  the  proof  of  other 
crimes  committed  by  the  defendant  tend  to 
prove  that  be  murdered  hla  wife?  It  must 
be  presumed  from  the  history  we  have  of 
these  parties,  as  detailed  in  the  preceding 
pages  of  this  (pinion,  in  fact  it  is  conceded, 
that  his  wife  was  cognizant  to  a  greater  or 
less  extent  of  the  kind  of  life  he  was  lead- 
ing, his  criminal  conduct,  his  partnership 
with  crime,  and  more  or  less  ot  the  details 
pertaining  to  his  crimes  as  enumerated  in 
Exhibit  39,  a  synopsis  of  which  we  have  here- 
tofore set  out.  It  also  appears,  a  matter  to 
which  we  have  not  heretofore  referred,  that 
in  Reno,  before  c(»nlng  to  Utah,  defendant 
and  his  wife  quarreled,  and  bitter  feelings 
of  one  towards  the  other  were  manifested  to 
such  an  estent  as  to  cause  a  witness  who 
overheard  them  deep  anxiety  and  concern. 
It  also  appears  that  two  or  three  trunks  con- 
taining clothing  and  other  articles  which  had 
been  brought  from  New  York  to  Nevada 
were  expressed  back  to  New  York  addressed 
to  Max  Fisher,  her  son,  thus  indicating  at 
least  that  the  parties  were  going  back  to  the 
scene  of  his  first  exploits,  the  city  where  she 
had  formerly  lived  with  her  first  husband. 
She,  perhaps  more  than  any  other  person 
living,  as  far  at  least  as  the  record  disclos- 
es, had  it  within  her  power  to  expose  him 
and  make  trouble  for  him  in  the  event  that 
she  should  turn  against  him,  which,  under 
the  circumstances  we  have  detailed,  seemed 
highly  probable.  Here  was  a  condition — a 
situation-— of  vital  interest  to  the  defendant 
and  one  from  which  a  motive  might  be  In- 
ferred. In  order,  however,  to  establish  such 
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moUre,  hia  criminal  re<»Td,  the  crimes  he  bad 
committed  as  admitted  by  himself,  became 
material  evidence  In  tbe  case.  Again,  we 
refer  to  Wharton,  at  page  1689  (vol.  2),  here^ 
tofore  referred  to,  but  not  quoted,  wherein 
tbe  author  says: 

"Facts  and  clrcamstances  are  relevant,  on  a 
homicide  charge,  to  show  that  the  motive  tor  the 
homicide  was  a  coDcealment  of  a  prior  crime 
when  they  tend  to  prove  that  the  accused  was 
guilty  of  a  iirior  crime,  and  knew  that  he  waa 
suspected  by  the  deceased  to  be  so  guiltv  or 
that  deceased  was  liltely  to  discover  the  fact; 
or  that  there  waa  an  attempt  to  conceal  stolen 
goods;  or  that  the  deceased  had  knowledge  of 
tbe  prior  crime." 

This  question  was  Involved  to  some  extent 
in  a  recent  case  decided  by  this  court.  State 
V.  Inlow,  44  Utah,  498,  141  Pac.  530,  Ann. 
Cas.  1917A,  741.  Inlow  was  convicted  of  the 
crime  of  murder.  As  motive  for  the  crime 
the  state  proved  that  White,  the  victim  of 
the  murder,  was  a  witness  against  Inlow 
in  a  case  tuen  pending,  In  which  Inlow  was 
charged  with  the  crime  of  burglary.  The  de- 
fendant In  that  case  conceded  that,  for  the 
purpose  of  showing  motive  on  the  part  of  In- 
low,  the  state  had  the  right  to  show  that  he 
was  charged  with  a  certain  offense  and  that 
tbe  deceased  would  be  a  witness  against  him. 
It  was  not  controverted  In  that  case  that  the 
state  had  the  right  to  Introduce  such  evidence 
for  the  purpose  of  proving  motive.  For  fur- 
ther authority  on  this  question,  see  Smith 
V.  State,  44  Tex.  Cr.  R.  53,  68  S.  W.  207; 
State  V.  Miller,  156  Mo.  76,  56  S.  W.  907; 
Bess  V.  Commonwealth,  110  Ky.  927,  77  S. 
W.  349;  People  v.  Jlarrls,  136  N.  T.  423,  33  N. 
E.  65;  Rollnson  v.  State,  114  Ga.  66,  39 
S.  E.  862. 

[7]  It  la  not  the  province  of  this  court,  nor 
was  It  the  province  of  the  trial  court,  to  de- 
termine whether  the  motive  disclosed  by  Ex- 
hibit 39  was  adequate  or  sufficient ;  that  was 
a  question  solely  for  the  Jury.  The  question 
we  have  to  decide  Is:  Under  the  circumstanc- 
es of  this  case,  did  the  fact  that  the  defend- 
ant bad  committed  other  crimes,  of  which  the 
deceased  bad  knowledge,  offer  any  motive 
whatever  for  the  defendant  taking  her  life? 
We  admit  the  danger  of  permitting  evidence 
of  other  crimes  than  the  one  specifically 
charged  against  the  defendant,  and  that  such 
evidence  should  be  admitted  with  great  cau- 
tion and  circumspection,  for  the  tendency  to 
prejudice  a  defendant  In  such  cases  Is  ad- 
mittedly great;  but  when  the  evidence  Is 
relevant,  as  In  this  case,  to  prove  motive,  as 
we  think  we  have  shown,  then  it  Is  admissi- 
ble by  all  of  the  aatboritles  widi  which  we 
are  familiar. 

[S]  There  are,  however,  otfaur  considera- 
tions connected  with  this  question  which  ap- 
ply with  peculiar  force  In  this  particular  case. 
Counsel  for  appellant.  In  their  examination 
of  the  Jurors  touching  their  qualifications  to 
sit  In  the  case,  took  particular  pains  to  ex- 
amine the  Jurors  concerning  their  attitude  In 
the  event  that  it  should  appear  In  the  evidence 
that  the  defendant  had  committed  crimes 


other  than  the  one  tcx  which  be  was  on  trial. 
Counsel  elicited  from  each  Juror  so  examin- 
ed the  promise  that  he  would  not  allow  evi- 
dence of  other  crimes  to  influence  bis  mind 
or  prejudice  him  against  tbe  defendant.  Mot 
only  was  each  Juror  so  examined,  but  each 
Juror  heard  the  other  Jurors  examined  to 
the  same  effect,  so  ttiat  before  the  Jurors 
were  finally  sworn  to  try  the  case  tbey  were 
not  only  prq>arad  to  expect  evidence  of  the 
commiasion  of  other  crimes  by  the  defendant, 
but  had  been  solemnly  pledged  to  tbe  proposi- 
tion that  they  ought  not  to  consider  other 
crim»  for  tbe  purpose  at  establishing  the 
guUt  of  tbe  defendant  of  tbe  crime  charged 
against  him.  Besides  this,  wben  Exhibit  39 
was  admitted  In  evidence,  ait  the  reqnest  ot 
defoidant's  counsel,  the  court  qwclally  iur 
strncted  the  Jury  that  evidence  of  otber 
crimes  should  not  be  considered  by  tbem  for 
the  purpose  of  proving  the  offense  idiarged, 
but  that  such  evidence  should  be  limited  sole- 
ly to  the  question  of  motive;  and,  finally,  in 
the  instructions  at  the  close  of  tbe  trial  the 
court  specifically  instructed  the  Jury  as  fol- 
lows: 

"You  are  instructed  that  the  admission  by  tjie 
defendant  of  the  commission  of  any  other  dif- 
ferent crime  from  the  one  here  charged  in  tbf 
information  shall  not  be  considered,  nor  have 
you  the  right  to  consider  such  evidence  for  the 
purpose  of  punishing  him  for  the  crime  here 
charged,  nor  must  you  talk  about  it  in  your 
jury  room,  but  must  wholly  free  your  minds 
from  any  such  thing,  and  not  permit  it  to  preju- 
dice you  or  bias  your  Judgment  against  the  causa 
of  the  defeudant" 

■So  that  it  appears  In  thla  case  ttiat,  not- 
withstanding the  evidence  was  admissible  for 
the  purpose  of  proving  motive,  nevertbeless 
both  tbe  court  and  counsel  tot  tbe  defendant 
studiously  adopted  every  precaution  to  pre^ 
vent  tbe  evidence  from  being  used  for  any 
other  purpose. 

[I]  Finally,  It  must  be  conceded  that  Ex- 
hibit 39  ccmtalned  many  statements  and  ad- 
missions In  addition  to  the  enumeration  of 
defendant's  crimes  which  were  clearly  rele- 
vant and  material  and  not  Inadmissible  from 
any  point  of  view.  The  relation  of  defend- 
ant and  deceased  in  New  fork ;  Uieir  elope- 
ment; their  relations  In  Nevada  and  Cali- 
fornia ;  tbetr  ai^iearance  in  Salt  Lake  (^ty 
and  relations  while  there ;  their  relaticms  In 
the  apartment;  tbe  defendaiU;*s  ccmduct 
ther^  both  before  and  after  the  murder — 
all  of  these  matters  of  Information  as  shown 
by  the  exhibit,  aud  many  others  that  might 
be  mentioned,  were  clearly  relevant,  and  not 
obnoxious  to  the  specific  objection  raised  by 
defendant  The  defendant  did  not  ask  for  a 
deletion  or  segregation,  but  objected  to  the 
document  In  Its  entirety.  To  have  excluded 
the  exhibit  would  have  been  to  deprive  the 
state  of  evidence  to  which  it  was  entitled. 
The  true  rule  In  such  cases  Is  to  admit  the 
evidence  and  limit  Its  application  by  proper 
instruction,  which  was  done  in  this  case.  12 
Oyc;  631,  and  cases  cited;  State  t.  Greene^ 
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33  Utah.  497,  M  Pac.  987;  Groot  T.  Railroad, 

34  Utah,  152,  96  Pac.  1019. 
There  was  no  error  lu  admitting  Exhibit 

39  In  evidence. 

What  has  been  said  in  disposing  ot  that 
question  likewise  disposes  ot  all  the  assign- 
ments of  error  relating  to  the  admission  of 
other  crimes  in  evidence  whether  in  the  form 
of  exhibits  or  oral  admiaalcHU  sworn  to  by 
the  witnesses. 

Closely  allied  to  the  question  we  have  }ust 
reviewed  is  another  presented  by  the  assign- 
ment of  errors,  which  we  will  now  consider. 

[10, 11]  The  district  attorney,  in  the  pero- 
ration of  his  cloBing  argument  to  the  Jury, 
said: 

"God  Almighty,  ftonsands  ot  yean  ago,  on 
MfiuDt  Sinai,  declared  what  the  law  was,  and 
we  read  in  the  Good  Book  that  God  said,  "Thou 
shalt  not  covet!  Thou  shalt  Dot  lie!  Thou 
Shalt  not  commit  adultery!  Thou  ibalt  sot 
kill  V  Gentlemen  the  Jury,*  this  man  (point- 
io^  to  defendant)  has  committed  all  these 
crimes.  This  self-confessed  burglar  has  all  his 
life  laughed  and  scoffed  at  the  law,  at  the  offi- 
cers of  the  law,  and  If  yon  turn  him  loose  he 
will  laugh  and  scoff  at  you." 

There  was  no  exception  taken  to  these  re- 
marks,' no  objection  was  raised  then  and 
there  calling  the  court's  attention  to  the  fact 
that  the  remarks  made  by  the  district  at* 
tomey  were  prejndlclal,  nor  was  there  any 
objection  made  until  several  weeks  after  the 
close  of  the  trial.  It  Is  a  fundamental  prin- 
ciple In  practice  that  remarks  of  counsel  in  . 
arguing  a  case  to  the  Jury,  if  deemed  prej- 
udicial, must  be  excepted  to  at  the  time.  In 
order  to  give  the  court  importunity  to  correct, 
as  far  as  possible,  any  prejudicial  effect  such 
remarks  might  have  on  the  minds  of  the  Ju- 
rors. The  authorities  in  support  of  this  prop- 
osition are  so  numerous  as  to  render  it  im- 
practicable to  do  more  than  refer  to  refer- 
ence books  in  which  they  are  collated.  Cen- 
tury Digest,  vol.  14,  S  16S9,  at  page  2842; 
12  Cyc.  584,  in  which  It  is  said: 

"Objections  to  improper  remarks  of  the  prose- 
cuting attorney  in  bis  closing  argument  to  the 
jnry  should  be  promptly  made  aa  soon  as  the  Im- 
proper remarks  are  uttered.  Such  objections 
come  too  lato  to  be  available  to  the  accused  if 
made  after  the  counsel  is  through  speaking, 
after  the  jury  liave  rendered  their  venlict,  or 
m  motion  for  a  new  trial  after  a  judgment  <riF 
conviction." 

This  rule  seems  to  be  well-nlgh  universal. 
It  cannot  be  sncoesBfuUy  contended  that  tne 
rule  Is  technical  or  that  It  is  hypercritical  or 
unfair.  While  carefully  attempting  to  safe- 
guard every  right  of  a  defendant  In  a  crimi- 
nal case,  the  rights  of  the  state  must  not  be 
overlooked  or  disregarded.  It  would  be  man- 
ifestly unfair  to  the  state  and  the  people  of 
the  conunonwealth  to  raise  such  an  objection 
lor  the  first  time  on  a  motion  for  a  new  trial, 
and  exi)ect  the  judgment  to  be  reversed  and 
the  case  tried  over  again,  when,  If  seasonatde 
objectlou  bad  been  made,  any  possible  prej- 
udice might  have  been  effectually  cured. 
The  court  does  not  feel  Justified  in  refusing 
to  enforce  this  salutary  rule  of  practice 


especially  in  view  of  the  extra  in-ecautlons 
taken  by  both  the  court  and  counsel  for  de- 
fendant, to  which  we  have, referred.  In  order 
to  presume  prejudice  as  resulting  from  the 
remarks  of  the  district  attorney,  we  would 
first  have  to  conclude  that  the  jurors  were 
not  only  destitute  of  ordinary  Intelligence 
and  common  sense,  but  that  they  were  like- 
wise devoid  of  conscientious  scruples,  and 
dl^>08ed  to  recklessly  disregard  the  obliga- 
tions of  the  solemn  oaths  they  had  taken. 
We  know  of  no  case  within  the  range  of  our 
experience  where  greater  effort  was  made  to 
disarm  the  jury  of  any  and  all  prejudice  re- 
specting matters  In  evidence  than  was  made 
by  the  court  in  tbe  present  case  in  respect  to 
the  subject-matter  of  this  assignment  In 
view  of  thesd  oonslderatlons,  we  do  not  feel 
Justified  In  presuming  that  the  defendant 
was  prejudiced  by  the  remarks  of  the  district 
attorney  In  his  closing  address. 

[12]  This  disposes  of  all  the  as^gnments 
of  error  which  we  deem  necq^ry  to  consider 
exc^t  tbe  last,  in  which  It  is  contended  that 
the  evidence  Is  insufficient  to  sustain  the  ver- 
dict of  the  jury.  In  considering  this  question 
but  little  need  be  added  to  what  has  been 
said.  It  Is  difficult  to  8C«,  in  view  of  the  uii- 
controverted  evidence  in  the  case,  how  the 
jurors  could  have  reached  any  other  conclu- 
sion than  the  one  they  did.  We  have  here- 
tofore discussed  the  question  of  motive  as 
reflecting  upon  the  admissibility  in  evidence 
of  other  crimes  admitted  by  the  defendant 
It  was  not  lu  order  at  that  time  to  refer  to 
other  motives  which  the  defendant  may  have 
had  for  committing  the  crime  c^rged  against 
him.  It  Is  admitted  by  him,  and  proved  by 
one  of  his  witnesses,  that  he  and  his  wife, 
while  in  Nevada  and  California,  including 
Jewels  brought  from  New  York,  had  accumu- 
lated in  their  possession  Jewels  of  the  value 
of  $10,000  or  $12,000— a  moderate  fortune  in 
itself  for  any  person  in  the  ordinary  walks 
of  life. 

[13]  Cupidity  Is  everywhere  recognized  as 
one  of  the  most  powerful  incentives  to  human 
action.  In  addition  to  the  motive  already 
considered  for  another  purpose,  sole  and  ex- 
clusive possession  of  this  little  fortune  may 
have  become  a  consimilDg  desire.  It  is  no 
answer  to  say  the  defendant  might  have 
robbed  his  wife  without  taking  her  life. 
This  would  by  no  means  have  been  a  safe 
and  easy  task.  To  rob  her  and  then  abandon 
her,  in  connection  with  other  wrongs  disclos- 
ed by  the  record,  would  be  to  arouse  In  her 
all  the  passion  of  an  angry  woman  turned 
Into  an  implacable  Nemesis,  pursuing  him 
wherever  he  w^t,  with  all  the  ferocity  of  an 
incurable  resentment  To  rob  her,  and  then 
attempt  to  continue  the  peaceful  relation  of 
husband  and  wife,  would  have  proved  equally 
futile.  Knowing  him  as  she  did,  he  would 
have  been  the  first  person  she  would  have 
suspected.  Hie  result  In  each  case  would 
have  been  the  same;  he  would  have  become 
a  fnsltlve  and  a  vagabtmd  upon  tbe  earth 
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as  long  as  the  existence  of  both  continued. 
Hence,  to  take  her  life,  to  a  man  of  his  type, 
meant  peace,  security,  and  immunity  from 
punishment  for  his  other  crimes,  and  to  take 
the  Jewels  at  the  same  time  meant  wealth, 
comfort,  and  such  happiness  as  wealth  and 
comfort  affords.  Neither  will  It  do  to  con- 
tend, as  urged  by  appellant's  counsel,  that 
tire  defendant  loved  this  woman.  In  addition 
to  the  fact  disclosed  by  the  record  to  the  ef- 
fect that  they  quarreled  In  Nevada  and  mani- 
fested ill  feelings  towards  one  another,  there 
is  one  feature  of  his  own  admissions  that 
forever  precludes  any  idea  of  love  on  his 
part  for  the  murdered  woman.  Defendant 
says,  In  Exhibit  39,  that  as  they  were  leaving 
the  Orpheum  Theater  on  the  night  preceding 
the  murder  he  noticed  two  men  whose  stamp 
he  recognized  because  of  his  familiarity  Mth 
such  characters,  and  these  men  were  watch- 
ing him  and  his  wife.  She  at  the  time  was 
bedecked  with  je^vels  In  more  than  ordinary 
profusion.  After  leaving  the  theater  and 
arriving  at  the  apartment,  just  as  they  were 
entering,  he  looked  across  and  thought  he 
again  saw  these  two  men  who  had  followed 
him  and  his  wife  to  their  place  of  abode. 
In  disr^ard  of  this  apparently^  ominous 
circumstance,  Immediately  after  arriving  at 
the  apartment  he  left  his  wife  alone,  un- 
protected, and,  worse  still,  he  requested  her 
to  leave  the  door  of  her  room  nnlo(^ed  and 
the  street  door  as  well  so  that  on  his  return 
he  could  enter  without  disturbing  her  or  the 
other  occupants  of  the  faonse.  Upon  his  re- 
turn he  found  her  murdered.  Whatever  else 
may  be  said,  and  whatever  slgniflcance  this 
circumstance  may  bear  in  the  case,  it  not 
only  conclusively  shows  that  he  did  not  love 
his  wife,  but  that  he  had  an  utterly  Inhuman 
disregard  for  her  personal  safely.  If,  then. 
It  can  be  assumed  that  he  had  no  love  for  his 
wife,  the  motives  heretofore  referred  to  were 
amply  sufficient  to  Justify  the  presumption, 
in  connection  with  other  circumstances,  that 
he  himself  committed  the  awful  crime. 

In  enumerating  the  articles  of  jewelry 
stolen  from  his  wife  at  the  time  of  the  mur- 
der, he  mentions  a  particularly  attractive 
pair  of  earrings  known  as  "Merry  Widow 
earrings,"  which  she  wore  at  the  Orpheum 
Theater"  the  evening  preceding  the  murder. 
In  Exhibit  39  he  attributes  to  the  wearing  of 
these  earrings  the  direful  tragedy  which  aft- 
erwards occurred.  To  apply  his  own  Imagin- 
ary theorj',  the  flashing  of  these  precious 
stones  in  the  glaring  light  of  the  tb^ter  ex- 
cited the  cupidity  of  the  two  men  who  were 
watching  them.  These  men  followed  him  and 
his  wife  and  found  out  their  lodging  place,  and 
after  he  left  the  apartment  they  entered,  found 
her  disrobed  awaiting  his  return.  One  of  them 
struck  her  with  a  blajckjack — the  body  quiv- 
ered; the  other  picked  up  the  flatlron,  raised 
it  above  her  head,  and  brought  it  down  time 
and  again  with  craslilng  force  upon  her  face 
until  her  form  lay  still.  Then,  stripping  her 
of  her  Jewelry  and  taking  1^60  in  money) 


hastily  throwing  over  the  horrible  sight  the 
pillows  and  bedcovertngs,  they  fled.  This  is 
the  defendant's  theory  of  the  murder,  stated 
substantially  In  his  own  language.  He 
gave  a  list  of  all  the  jewelry  taken  from  her 
by  these  murderers,  which  included  the  "Mer- 
ry Widow  earrings"  above  referred  to.  And 
y«t  the  mountings  of  these  earrings,  with  the 
preclons  stones  extracted  therefrom,  were 
afterwards  found  by  the  vigilance  of  the  offi- 
cers of  the  state  In  a  safety  deposit  box  in  a 
St.  Louis  bank.  This  box  was  rented  and 
controlled  by  the  defendant  The  mountings 
were  ideutifled  by  a  jeweler  of  New  York  who 
made  them  for  the  murdered  woman  while  she 
was  the  wife  of  her  former  husband.  The  de- 
fendant told  one  of  the  officers  that  the  man 
that  stole  these  earrings  was  the  man  who 
murdered  his  wifa  Ominous  nords.  and  of 
deep  slgnlflcance.  In  the  light  of  their  discov- 
ery afterwards  In  defendtat's  possession. 

Again,  in  this  connection  It  is  pertinent  to 
state  that  defendant  related  a  story  to  the 
i^cers  to  the  effect  that,  on  the  night  of  the 
Orpheum  Theater  which  he  and  his  wife 
attended,  she  wore  several  thousand  dollars' 
worth  of  diamonds;  that  among  those  was 
one  particular  piece  which  was  In  possession 
of  another  party  in  St  Xx>uls  about  a  week 
after  defendant  arrived  there.  This  party 
displayed  this  particular  piece  of  jewelry  in 
a  saloon  In  St  Louis,  and  that  led  to  a  trage- 
dy. After  this  tragedy  defendant  claimed 
lo  have  recovered  all  of  the  jewels  taken 
when  his  wife  was  murdered.  He  stated  that 
the  man  who  murdered  his  wife  was  dead. 

In  another  connectlou,  one  of  the  officers 
who  had  been  to  St  Louis  investigating  the 
case,  on  his  return,  asked  the  defendant  If  he 
had  recovered  a  pair  of  earrings  at  the  apart- 
ment house  after  the  murder.  Defendant 
stated  he  had  not  He  then  asked  defendant 
where  was  the  body  of  the  man  that  killed  his 
wife.  Defendant  (in  reply)  asked  the  officers 
If  he,  while  there,  had  heard  of  a  mystery 
murder  of  the  underworld.  The  officer  an- 
swered, "No ;"  that  he  had  gone  hito  that  par- 
ticular question,  and  the  only  mystery  murder 
he  had  heard  of  was  that  of  a  policeman.  The 
c^cer  again  asked  defendant  where  was  the 
man  burled.   The  defendant  made  no  re])ly. 

This  weird,  unbelievable  story  was  un- 
doubtedly a  fabrication  pare  and  simple — 
fabricated  for  the  sole  purpose  of  accounting 
for  the  "Merry  Widow  earrings"  which  were 
found  in  ,hls  safety  deposit  box  in  the  St 
Louis  tmnk. 

'Bie  defendant  and  his  wife  were  total 
strangers  in  Salt  Lake  City.  The  witnesses 
Anderson,  Paulson,  and  Palmer  were  the  only 
persons  of  whom  we  have  knowledge  that 
even  saw  them  while  they  occupied  the  apart- 
ment and  their  knowledge  did  not  amount 
to  even  the  slightest  acquaintance.  The  con- 
ditions for  the  perpetration  of  just  such  a 
deed  as  this,  if  one  had  the  motive  and  was 
so  inclined,  were  exceedingly  opportune. 
I  These,  together  with  the  obliteration  or  the 
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removal  of  every  mnrb  of  Identity  as  to  the 
woiuaD  murdered  or  the  person  who  murder- 
ed her,  made  a  case  that  would  have  baffled 
every  attempt  at  solution  had  It  not  been 
that  tlm  defendant  himself,  as  often  happens 
In  such  cases,  gare  himself  up  to  the  officers 
of  the  law  with  what  he  believed  to  be  a 
well-planned  theory  of  defense.  H«  altme 
had  reasons  for  destroying  every  mark  of 
identity  pertaining  to  the  murdered  woman. 
A  stranger  entering  that  apartment,  with 
whatever  criminal  design,  could  have  bad  no 
motive  for  mutilating  and  disSguriug  her  face 
so  as  to  destroy  her  identity.  As  suggested 
by  the  Attorney  General  in  his  masterful 
resume  of  the  facts,  a  stranger  would  only 
have  been  Interested  In  hastily  accnnplish- 
Ing  bis  purpcse  and  escaping  without  delay. 
To  him  what  would  It  matter  whether  the 
unfortunate  woman  was  Fanny  I)e  Weese  or 
some  one  else?  Not  so  with  the  defendant. 
Hia  bringing  her  to  that  apartra^t,  his  pre- 
vious relationship,  bis  having  been  seen  by  at 
least  three  persons  who  knew  of  his  relation- 
ship to  the  woman,  his  having  to  leave  the 
apartment  under  circumstance  that  rendered 
it  probable  he  might  be  seen  leaving,  his  de- 
stroying every  othep  possible  means  of  Iden- 
tification, as  admitted  in  Exhibit  39,  and 
then  leaving  the  apartment,  lodilng  the  door, 
and  fleeing  from  the  state,  combined  with 
the  other  drcnmstances  heretofore  enumer- 
ated, point  with  unerring  certainty  to  the 
defendant  as  the  murderer  of  his  wife.  Aft- 
er the  deed  was  committed  the  record  dis- 
closes he  contemplated  suicide,  attempted 
to  accomplish  it,  and  failed.  The  question 
is  asked,  why  did  he  give  tilmself  up  If  he 
knew  he  was  guilty?  The  problem  is  psycho- 
logicaL  TtSi  writer  confesses  his  inability  to 
solve  it  Similar  conduct  has  happened 
before  in  the  annals  of  crime,  and  probably 
will  continue  to  happen  in  the  future,  as  long 
as  the  enlightened  consdeuces  of  men  respond 
to  the  overpowering  consciousness  of  guilt 
The  defendant  had  a  fair  trial.  He  was 
defended  by  able  counsel,  who  were  fearless 
ip  the  dischai^  of  their  professional  duty. 
The  conviction  of  the  defendant  is  not  at- 
tributable to  any  act  or  omission  of  his  coun- 
sel. The  indubitable  facts  alone  are  responsi- 
ble. We  find  no  error  in  the  record.  The 
Jn^nDOit  is  affirmed  and  the  cause  remanded, 
with  dlrectifma  to  the  trial  court  to  fix  the 
date  for  executi<m. 

PRICK,  a  and  McCABTY.  CORFMAN, 
and  GIDEON,  JJ.,  concur. 


INDUSTRIAL  COMMISSION  OF  UTAH  v. 

DALT  MINIKO  GO.    <No.  9181.) 

(Supreme  Court  of  Utah.    April  3,  1918.) 

L  Statutes  *=>18l(l)  —  CoNsraucTioN  —  In- 
tent. 

In  construing  Btatutes,  the  intent  of  the 
Legislature,  if  ascertainable,  neceBaarily  con- 


2.  Master  and  Servant  $=»351—WoBK3a:i«'s 

COUFENSATION  ACT^SeCDBITT. 

Workmen's  CompensatioD  Act  (Laws  1917» 
c.  100)  I  53,  reauiring  that  employers  shall  iu- 
BUre  payment  ot  compensation  in  one  of  three 
ways,  is  compulsory  on  all  employers. 

3.  Mabtbe  and  Sbbtant  4s».^t94— Mandamus 
— iNDOSnUAI.  COKKUaiON-— Rbqvibino  Eh- 
PLOTU  TO  SBCnU  PATHKNT  or  COUPKNSA- 
TION, 

The  Industrial  Commission  may  proceed  in 
mandamuB  to  compel  employers  to  secure  pay- 
ment of  compensation  to  employes  requir«a  by 
Workmen's  Compensation  Act,  f  53,  because  ft 
has  no  other  adequate  remedy,  and  cannot  sue 
for  premiums  where  the  wnployer  has  not  elect- 
ed noder  what  provision  it  will  be  bound. 

4.  Master  and  Sebtaht  4s^8&— Workues's 
Coupenbation  Act. 

It  is  for  the  Industrial  Commission  alone 
to  decide  whether  an  employer  will  deposit  se- 
curity where  it  has  elected  to  come  under 
Workmen's  Compensation  Act,  |  63,  subd.  3, 
providing  that  an  employer  need  not  insure 
where  it  furnishes  to  the  commission  satisfac- 
tory proof  of  financial  ability  to  pay  compoisa- 
tion  direct  to  injured  employes. 
6.  Statutes  <8=»181(2)— OoNarBUcrioN. 

Where  an  act  is  susceptible  of  two  construc- 
tions, the  one  most  beneficial  and  useful  should 
be  adopted,  if  possible. 

Original  application  for  writ  of  mandate 
by  the  Industrial  Commission  of  Utah  to 
compel  the  iDaly  Mining  Company  to  furnish 
security  for  iMiyment  of  compensation  to  em- 
ployes.  Writ  granted. 

Dan  B.  Shields,  Atty.  Gen.,  and  Jas.  H. 
Wolfe  and  O.  A.  Dalby,  Asst.  Attys.  Gen., 
for  plaintiff.  Marloneauz,  StotC  &  Beck,  of 
Salt  Lake  City,  tm  defendant 

FBICK,  C.  J.  Tills  Is  an  original  applica- 
tion to  this  court  by  the  plaintiff,  hereinafter 
for  convenience  called  the  "commission,"  for 
a  writ  of  mandate  to  require  the  defendant 
to  comply  with  a  certain  order  made  by  the 
oommissiOD  to  which  we  shall  more  gpeclfl- 
caliy  refer  later.  An  altematlTe  writ  was 
duly  issued  requiring  the  defendant  to  com- 
ply with  the  ordOT  of  the  comndslBon  or  to 
appear  in  this  court  and  show  cause  why  it 
refuses  to  do  so.  The  defendant  appeared 
and  filed  a  genera]  demurrer  and  answer  at 
the  same  time.  In  view  that  the  answer 
raises  no  material  issue,  1^  whole  contro- 
veisy  was  presented  on  the  general  demur- 
rer. 

The  aivllcation  for  the  writ  is  predicated 
on  chapter  100,  Laws  Utah  1917,  p.  306.  The 
act  is  quite  voluminous  and  is  divided  Into 
more  than  100  sections,  some  of  which  are  in 
themaelveB  verr  long.  It  is  not  practical  to 
set  forth  the  act  at  length  nor  to  give  all  of 
its  provisions  even  In  condensed  form.  We 
shall  therefore  set  forth  such  portions  only 
of  the  act  as  are  deemed  strictly  essential  to 
a  fi)ll  understanding  of  the  controversy,  and 
the  other  portions  that  are  deemed  material 
will  be  stated  in  condensed  form  merely. 

[1]  The  act  creates  what  Is  termed  the  In- 
dustrial Commission  of  Utah,  which  is  the 
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plaintiff  here,  called  the  "commission."  The 
arrangement  of  the  rarlous  matters  contain- 
ed In  the  act  is  not  as  orderly  and  logical  as 
It  might  have  been  made,  yet,  when  the  ob- 
jects and  purposes  of  the  act  are  considered 
and  It  is  viewed  as  a  whole,  the  Intention  of 
the  Legislature,  we  think,  can  readily  be  as- 
certained. When  that  intention  Is  once  as- 
certained. It  necessarily  controls.  2  Lewis, 
Sutherland.  St.  Const  S  347.  Counsel  for  the 
respective  parties  are,  however,  hopelessly  at 
variance  as  to  the  real  meaning  of  the  sev- 
eral provisions  of  the  act,  and  especially 
with  respect  of  whether  the  provisions  of  the 
act  are  compulsory  and  thus  require  the  em- 
ployer to  secure  in  advance  the  payment  of 
any  compensation  to  which  any  employe  may 
become  entitled  under  the  act  The  Attorney 
General  Insists  with  much  vigor  that  in  that 
regard  the  act  Is  manifestly  compulsory, 
while  counsel  for  defendant  with  mucb.  force 
contend  that  the  act  Is  elective,  or,  at  most, 
coercive.  Whether  It  Is  the  one  or  the  other 
is  the  only  question  that  is  presented  for  de- 
termination, and  we  shall  now,  as  briefly  as 
possible,  proceed  to  a  consideration  of  that 
question. 

We  shall  first  set  forth  the  portions  of  the 
act  as  before  indicated.  We  shall  refer  to 
the  sections  in  the  order  they  are  numbered 
in  the  act,  regardless  of  the  matter  contain- 
ed therein. 

After  stating  mattere  of  Indoconent  and 
providing  for  the  organization  of  the  com- 
misslrai,  in  sections  1  to  31,  section  32  pre- 
scribes rather  drastic  penalties  in  case  any 
of  Qie  provisions  or  requirements  of  the  act 
are  violated. 

Section  34  provides  that  all  employers  of 
labor,  in  January  of  each  year,  must  make 
and  file  with  the  commlstion  certain  state- 
ments as  provided  in  that  section. 

Section  35  creates  what  Is  termed  "the 
state  insurance  fund  for  the  purpose  of  In- 
suring employers  against  liability  for  com- 
pensation under  this  act,  and  of  assuring  to 
the  persons  entitled  thereto  the  compensation 
provided  by  this  act." 

Section  41  provides  that  all  employers  who 
insure  in  "the  state  Insurance  fund"  shall 
receive  from  the  commission  a  contract  or 
policy  of  insurance  In  a  form  to  be  approved 
by  the  state  commission. 

Section  50  reads  as  follows : 

"The  following  shall  constitute  employerB  sub- 
ject to  the  provisions  of  this  act:  (1)  The  state 
and  each  county,  city,  town  and  school  district 
therein.  (2)  Every  [terson,  firm  and  private 
corporation,  including  every  public  utility,  that 
has  in  service  four  or  more  workmen  or  opera- 
tives rorularty  in  the  same  businesB,  or  in  or 
about  toe  same  establishment  under  any  con- 
tract of  hire,  express  or  implied,  oral  or  written, 
except  agricultural  laborers  and  domestic  serv- 
ants ;  provided,  that  employers  who  have  in 
service  less  than  four  employes  shall  have  the 
riglit  to  come  under  the  terms  of  this  act  bv 
complying  with  the  provisions  thereof,  and  all 
the  rules  and  regulations  of  the  commission. 
The  term  'regularly'  as  herein  used  shall  indude 
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all  employments,  whether  continuous  throughoat 
the  year  or  for  only  a  portion  of  the  year.  It 
means  all  employments  in  the  ustal  course  of 
the  trade,  busmess,  profeuion  or  occnpatlon  of 
an  employer." 

Section  61  dednes  what  employ^  come 
within  the  provisions  of  the  act 
Section  52a  provides: 

"If  a  workman  receives  personal  injury  bv  ac- 
cidcnt  ari»ng  out  of  and  In  the  course  oi  bis 
employment,  nis  employer,  or  the  insurance  car- 
rier shall  pay  compensation  In  the  amounts  and 
to  the  perstm  or  persons  faweindEter  spedfied." 

Section  53  reads  as  follows: 

"Employers,  but  not  Including  municipal  bod- 
ies, shall  secure  compensation  to  their  employ^ 
in  one  of  the  foUowma  ways:  (1)  By  insunog 
and  keeplog  insured  the  payment  of  such  com- 
pensation with  the  'state  insurance  fund;*  or 
(2)  by  insuring  and  keeping  insured  the  pay- 
ment of  such  oompmsation  with  any  stock  cor- 
poration or  mutual  associatian  authorized  to 
transact  the  boslnesa  of  workmen's  compensa- 
tion insurance  in  the  state ;  or  (3)  by  furoisbing 
to  the  commission  satisfactory  proof  of  financial 
ability  to  pay  direct  the  compensation  in  the 
amount  and  mannor  and  whrn  due  as  provided 
for  in  this  act  In  the  latter  case  the  commis- 
sion may  la  Its  discretion  require  the  deposit 
of  acceptable  securitv,  indemnity,  or  bond  to  se- 
cure the  payment  of  compeDsatitHi  liabilities  as 
they  are  mcurred. 

"AU  stock  corporations  or  mntual  associations 
transacting  tlie  business  of  workmen's  compen- 
sation insurance  in  this  state  cnder  the  terms 
of  subdivision  2  of  this  section  shall  tw  subject 
to  the  rules  and  regulations  of  the  commission 
with  respect  to  rates  to  be  charged,  and  methods 
of  compensation  to  be  used." 

Section  54  provides: 

"If  the  insurance  so  effected  is  not  witli  the 
'state  insurance  fund'  the  employer  shall  forth- 
with file  with  the  commission  in  form  prescribed 
by  it  a  notice  of  his  inauraoce,  together  with 
a  copy  of  the  contract  or  policy  of  insurance." 

Section  61  merely  fixes  the  rights  of  em- 
ployes who  are  covered  by  Insuraoce  In  the 
"state  insurance  fund." 

Section  63  is  Important,  and  hence  we  set 
it  forth  In  full.  It  reads  as  follows : 

"Subject  to  the  approval  of  the  commission, 
any  employer  may  enter  into  or  continue  any 
agreement  with  hia  employes  to  provide  a  system 
of  compensation,  benefit  or  insurance  in  lieu 
of  the  compensation  and  insurance  provided 
by  this  act.  No  such  substitute  ^stem  shall  be 
approved  unless  It  confers  benefits  upon  injorcd 
employes  and  their  dependents,  at  least  equiva- 
lent to  the  benefits  provided  by  this  act,  nor 
if  it  requires  contributions  from  the  cmploy6s 
unless  it  confers  benefits  in  addition  to  those 
provided  under  this  act  at  least  oommenmrate 
with  such  contributions. 

"Such  substitute  system  may  be  terminated 
by  the  commission  on  reasonable  notice  and 
heariog  to  the  interested  parties  if  it  shall  ap- 
pear that  the  same  is  not  &lrly  administered 
or  if  its  operation  shall  disclose  defects  threat- 
ening its  solvency,  or  if  for  any  substantial 
reason  it  fails  to  accomplish  the  purposes  of 
this  act ;  and  in  this  case  the  commission  shall 
determine  upon  the  proper  distribution  of  all 
remaining  assets,  if  any,  subject  to  the  right 
of  any  party  in  interest  to  take  an  appeal  as 
in  other  cases  of  appeal  from  the  orders  of  the 
commissicm.  Any  employer  who  makes  a  deduc- 
tion for  such  purposes  from  the  wages  or  eal- 
ary  of  any  employ6  entitled  to  the  benefits  ot 
thu  act  shall  be  guilty  of  a  misdemeanor.  Pro. 
vided,  that  subject  to  the  supervision  of  the 
cnnmission  nothing  in  this  act  shall  be  con- 
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strued  aa  preventing  the  employer  and  his  em* 
ploy48  altering,  and  it  shall  be  lawful  for  them 
to  enter,  into  mutual  contracts  and  agreements 
respecting  hospital  benefits  and  accommoda- 
tions and  medical  and  surgical  services,  nursing 
and  medicines  to  be  furnished  the  employes  as 
in  this  act  provided;  hut  no  profit,  directly  or 
indirectly,  snail  be  mad«  by  any  employer  as  a 
result  of  such  contract  or  agreement,  the  pur- 
pose and  intent  of  this  act  In  siich  respect  be- 
mg  that  where  hospitals  are  maintained  and 
medical  and  surgical  services  and  medicines  fur- 
nished, by  the  employer  from  payments  by  or 
assessments  of  his  employes,  such  payments  or 
assessments  shall  be  no  more  or  greater  than 
necessary  to  make  such  hospital  benefits  and  ac- 
commodations, including  surgical  and  medical 
services  and  medicines,  self-supporting  for  the 
care  and  treatment  of  his  employes,  and  all 
sums  received  or  retained  by  the  employer  from 
the  employes  for  such  purpose  shall  be  paid  and 
applied  thereto ;  ana  provided  further,  that 
such  hospitals  so  maintained  in  whole  or  in 
part  by  payments  or  assessments  of  employes, 
shall  be  subject  to  the  inspection  and  unaer  the 
supen'ision  of  the  commission  as  to  services 
and  treatment  rendered  such  employes." 

Section  Gi  provides  that  all  employers  who 
do  not  insure  either  In  the  "state  Insurance 
fund"  or  with  scone  other  iuBurance  company 
most,  nevertheless,  pay  Into  the  state  treas- 
ury a  tax  equal  to  the  premium  tax  that  in- 
surance companies  generally  are  required  to 
pay  to  the  state  on  the  premiums  received  by 
snch  companies  from  those  who  Insure  with 
them. 

Sectltms  66,  67,  68.  and  60  are  of  such  a 
natare  that  we  cannot  well  condense  them, 
and  for  that  reason  we  append  them  in  full : 

"Sec.  66.  Employers  who  comply  with  the  pro- 
visions of  section  5S  of  this  act  shall  not  be 
liable  to  rrapond  in  damages  for  injuries  sus- 
tained by  tbnr  employes  not  resulting  in  death. 
For  injuries,  however,  resulting  in  death,  the 
dependents  of  the  deceased  employ^  are  given 
the  right,  within  such  time  as  the  commission 
by  rule  shall  prescribe,  to  elect  (a)  between 
bringing  suit  at  law  against  such  employer  to 
recover  damages  for  such  death  and  in  the 
event  of  suit  said  dependents  must  prove  neg- 
ligence on  the  employer's  part  before  they  can 
recover,  or  (b)  to  accept  the  benefits  allowed 
to  dependents  of  deceased  employes  by  this  act 
in  the  event  of  death.  If  they  elect  (b)  they 
shall  not  be  entitled  to  sue  such  employer  at 
law  to  recover  damages.  If  they  elect  (a)  they 
thereby  forfeit  any  rights  to  compensation  un- 
der this  act  and  in  a  suit  at  law  shall  not  be 
entitled  to  recover  damages  from  such  employer 
if  the  deceased  employ^  was  himself  guilty  of 
contributory  negligence,  or  if  he  assumed  the 
risk,  or  if  his  death  was  due  in  whole  or  part 
to  the  negligence  of  a  fellow  servant.  If  the 
dependents  of  the  deceased  elect  to  sue  as  here- 
in provided,  and  in  such  suit  recover  judgment 
against  the  employer,  then  the  commission  shall 
determine  the  amount  to  which  the  plaintiffs  in 
each  suit  would  be  entitled  by  accepting  the 
provisions  of  this  act,  and  pay  the  same  toward 
the  satisfaction  of  the  judgment  so  recovered, 
if  the  employer  against  whom  the  judgment  u 
twDvered  was,  at  the  time  the  injuries  causing 
the  death  were  received^  insured  in  the  state  in- 
surance fund;  otherwise  such  judgment  shall 
be  paid  by  tlu  employer  or  his  insurance  ear> 

"Any  d^dency  shall  be  paid  by  the  employer 
against  whom  the  judgment  is  recovered. 

"Sec  67.  Each  ranployer  providing  insurance 
or  electing  direetiy  to  pay  compensation  to  his 
injured,  or  the  dependents  of  his  killed,  employes 
as  herein  provided,  other  than  the  employers 


mentioned  in  subdivision  1  of  section  50  here- 
of, shall  post  in  conspicuous  places  about  his 
place  of  business  typewritten  or  printed  notices 
stating  the  fact  that  he  has  i^unpUed  with  the 
provisions  of  this  act  and  all  of  the  rules  and 
regulations  of  the  commissiw  made  in  pursu- 
ance thereof,  and  has  been  authorised  by  the 
commission  directly  to  compensate  such  em- 
ployes or  dependents,  and  the  same,  when  so 
posted,  shall  constitute  sufficient  notice  to  his 
employes  of  the  fact  that  he  has  complied  with 
the  law  as  to  securing  compensation  to  bis  em- 
ployis  and  thur  dependents. 

"Sec.  68.  Employers  who  shall  fail  to  com- 
ply with  the  provisions  of  section  53  hereof, 
shall  not  be  entitled  to  the  benefits  of  this  act 
during  the  period  of  noncompliance  but  shaU 
be  liable  to  their  employes  or  the  dependents 
of  their  employes  in  case  of  death  or  damage 
suffered  by  reason  of  personal  injuries  arising 
out  of  and  in  the  course  of  employment  caused 
by  the  wrongful  act,  neglect  or  default  of  the 
employer  or  any  oi  me  employer's  officen. 
agents,  or  employes,  and  also  to  the  personal 
representatives  of  such  employes  where  death 
results  from  such  injuries.  And  in  such  action, 
the  defendant  shall  not  avail  himself  or  itself 
<^  either  at  the  following  defenses:  The  defense 
of  the  fellow-servant  rule,  the  defense  of  the  as- 
sumption of  risk,  or  the  defense  of  contributory 
negligence.  And  in  all  such  cases  proof  of  the 
injury  shall  constitute  prima  facie  evidence  of 
negligence  on  the  part  of  the  employer  and  the 
burden  shall  be  upon  the  employer  to  show 
freedom  from  negligence  resulting  in  such  in- 
jury. 

"And  such  employes  shall  also  be  subject  to 
the  provisions  of  the  two  sections  next  succeed- 
ing. 

'Sec.  6S.  Any  employ^  whose  empl(wer  has 
failed  to  comnly  with  the  provisions  of  section 
53  hereof,  who  has  been  injured  by  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment, wheresoever  such  injury  has  occi.rred, 
and  which  was  not  puroosdy  self-inflicted,  or 
bis  dependents  in  case  death  has  ensued,  may, 
in  lieu  of  proceeding  against  bis  employer  by 
civil  action  in  the  courts,  as  provided  in  the 
last  preceding  section,  file  his  application  with 
the  commission  for  compensation  in  accordance 
with  the  terms  of  this  act,  and  the  commis- 
sion shall  hear  and  determine  stieh  application 
for  compensation  in  like  manner  as  in  other 
claims  before  the  commission ;  and  the  amount 
of  the  compensation  which  said  commission  may 
ascertain  and  determine  to  be  due  to  such  in- 
jured employ^,  or  to  his  dependents  in  case 
death  has  ensued,  shall  be  paid  by  such  employ- 
er to  the  person  entitled  thereto  within  ten 
days  after  receiving  notice  of  the  amount  there- 
of as  fixed  and  determined  by  the  commission ; 
and  in  the  event  of  the  failure,  neglect,  or  refus- 
al of  the  employer  to  pay  such  compensation 
to  the  person  entitled  thereto,  within  said  peri, 
od  of  ten  days,  the  same  shall  constitute  a  liq- 
uidated claim  for  damages  against  such  em- 
ployer in  the  amount  so  ascertained  and  fixed 
by  the  commission,  which,  with  an  added  pen- 
wty  of  fifty  per  centum,  may  be  recovered  in 
an  action  in  the  name  of  the  state  for  the  ben- 
efit of  the  person  or  persons  entitled  to  the 
same. 

'The  commission  shall  adopt  and  publish 
r tiles  and  regulations  governing  the  procedure 
before  the  commission  prorlded  in  this  section, 
and  shall  prescribe  forms  of  notices  and  the 
mode  and  manner  of  serving  the  same  in  all 
claims  for  compensation  arising  tmder  this 
section.  Any  suit,  action  or  proceeding  braoght 
a^dnst  any  employer  under  the  provlsious  of 
this  section,  may  be  compromised  by  the  com- 
mission, or  such  suit,  action  or  proceeding  may 
be  prosecuted  to  final  judgment  as  in  the  discre- 
tion of  the  commisrion  may  beet  snbstfve  tb* 
interests  of  the  persons  entitled  to  receive  such 
compensation." 
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Section  70  provides  a  remedy  In  ease  an 
employer  falls  to  pay  an  Insured  employ^ 
the  amount  of  compensation  to  wblcb  the 
latter  is  entitled  under  the  act. 

Section  71  reads  as  follows: 

"The  right  to  recover  compcDsatiou  pursuant 
to  the  provisions  of  this  act  for  injuries  sustain- 
ed by  an  employ^  shall  be  the  exclusive  remedy 
against  the  employer,  except  that  vrhere  the  in- 
jury is  caused  by  the  employer's  willful  miscon- 
duct  and  such  act  csusiuK  such  injury  is  the 
personal  act  of  the  employer  himseU.  or  if 
the  employer  be  a  partnership,  on  the  part  of 
one  of  the  partners,  or  if  a  corporation,  on  the 
part  of  an  elective  officer  or  officers  thereof,  and 
s&ch  act  indicates  a  willful  disregard  of  the 
life,  limb  or  bodily  safety  of  employes,  such  in- 
jured employ^  may,  at  bis  option,  either  claim 
compensatioQ  uoder  this  act  or  maintain  an 
action  at  law  for  damages.  The  term  'willful 
misconduct,'  as  employed  in  this  section  shall 
be  construed  to  mean  an  act  done  knowingly 
and  purposely  with  the  direct  object  of  injur- 
ing another." 

Section  72  proTldM  fdr  aa  election  of  rem- 
edies In  case  an  employ^  dies  from  an  Injury 
Iniltcted  through  the  negligence  of  the  mas- 
ter. The  provisions  of  that  section,  and  oth- 
er similar  provisions  fbmtd  in  the  act,  mere- 
ly make  the  act  conform  to  our  ConsCltntlon, 
which  prohlUts  the  Legislature  from  limit- 
ing the  amount  of  damages  that  may  be  re- 
covered in  all  casM  of  death  resulting  from 
n^ligent  or  wrongful  acts  of  third  persons. 

The  act  contains  many  other  provisions 
which  are,  however,  not  material  to  the  con- 
troversy. 

The  application  in  this  case  Is  more  pai^ 
tlcnlarly  based  upon  snbdlvtcdon  S  of  section 
63,  anpra.  That  section  provides  that  all 
employers  of  labor,  except  mnniclpaUtles, 
"shall  secure  compraisaUon  to  tlieir  employes 
in  one  of  the  following  ways":  (1)  By  in- 
suring payment  of  compensation  in  the  "state 
Insurance  fund";  (2)  by  Insuring  payment 
by  Insuring  vplth  scHne  company  engaged  In 
the  indemnity  insurance  business;  or  (3)  by 
furnishing  satisfactory  proof  to  Uie  commls- 
don  of  the  financial  ability  of  the  employer 
to  pay  such  compmsation  direct  to  his  em- 
ployes. If,  however,  the  emi^oyer  desires 
to  pay  direct  without  obtaining  Insurance  as 
provided  in  subdivisions  1  and  2  aforesaid, 
the  commission  may,  in  Its  discretion,  never- 
theless require  security  in  the  manner  pro* 
vlded  by  the  act  so  that  In  case  any  employ^ 
shall  become  enUtled  to  cffinpensatlon  Che 
same  will  be  paid  without  delay.  It  is  al- 
leged in  the  application  tbat  on  the  1st  day 
of  July,  1917,  the  defendant  made  ai^llcatlon 
to  the  commission  pursuuit  to  subdlvldon 
3  aforesaid  for  the  privHege  of  paying  the 
compensation  provided  1^  the  act  to  Its  em* 
ploy^s  direct;  that  the  commlsalon  granted 
the  privilege,  upon  the  express  condition, 
however,  that  the  defendant  "file  with  the 
commission  its  surety  bond  or  liquid  col- 
lateral In  the  sum  of  twenty-flve  thousand 
dollars."  A  formal  order  to  that  effect  was 
made  the  commisBlon,  and  the  defendant 
has  failed  and  refused  to  comply  with  sudk 


order  or  to  otherwise  secure  the  payment  of 
compensation  to  its  employes  as  provided  by 
the  act.  All  of  the  foregoing  fa(^  are  ad- 
mitted by  the  demurrer.  The  commlsdon 
therefore  prayed  that  the  defendants  be  "com- 
manded to  file  with  the  commission  Its  bond 
In  the  sum  of  twenty>five  thousand  dollars 
or  liquid  security  In  that  amount  as  requir- 
ed, by  said  commission's  order,  or,  In  lieu 
thereof,  to  file  Its  policy  with  said  commis- 
sion as  evidence  of  Its  having  Insured  its 
employes  either  In  the  'state  Insurance  fund' 
or  In  some  stock  corporaticai,"  as  provided 
by  the  act 

[2]  It  will  be  observed  that  the  language 
of  section  53  is  mandatory  and  not  merely 
permissive.  True,  employers  are  given  the 
right  to  elect  whether  they  will  insure  the 
payment  of  compensation  In  the  "state  insur- 
ance fund,"  or  by  obtaining  Insurance  with 
some  Insurance  company,  or  whether  they 
will  furnish  proof  to  the  commission  that 
they  are  financially  able  to  make  prompt 
payment  of  the  comi)ensation  to  their  em- 
ploy^ A  mere  cursory  reading  of  the  whole 
act  win  convince  any  one,  we  think,  that  the 
legislature  manifestly  Intended  that  all  em- 
ployers by  one  of  the  three  methods  referred 
to  shall  In  advance  secure  the  payment  of 
the  compensation  to  which  any  one  of  their 
employes  may  become  entitled  under  the  act. 
Such  laws  are  in  force  In  many  states.  Hon- 
old  on  Workmen's  Compensation,  {  32,  note. 
The  compulsory  feature  of  such  laws  has  not 
only  been  held  valid  and  enforceable  by  state 
courts  of  last  resort,  as  appears  from  the 
cases  of  State  ex  rel.  v.  Clausen,  65  Wiish. 
156.  117  Pac.  1101,  37  U  R.  A.  (N.  S.)  466, 
and  State  v.  Mountain  Timber  Co.,  76  Wash. 
518,  135  Pac.  645,  L.  R.  A.  1917!D,  10,  but  has 
also  been  held  valid  and  enforceable  by  the 
Supreme  Court  of  the  United  States  in  Moun- 
tala  Timber  Go.  v.  Washington,  243  U.  S. 
219,  37  Sup.  Ct.  260,  61  L.  Ed.  685,  Ann.  Gas. 
1917D,  G42.  and  in  New  Tork  Cent  B.  Co. 
T.  White,  243  U.  S.  18S,  37  Sup.  a.  247,  61 
li.  Ed.  667,  L.  B.  A.  1017D,  1,  Ann.  Cas. 
1917D,  629.  In  the  last  case  dted  the  court, 
in  passing  upon  the  scheme  of  compulsory 
compensation  (243  U.  S.  at  page  208,  37  Sup. 
Ct  at  page  255  [61  L.  Ed.  667,  L.  B.  A 
1917ID,  1,  Ann.  Gas.  1917D,  629]),  says: 

"We  conclude  that  the  prescribed  scheme  of 
compulsory  compensation  is  not  repuffoant  to 
the  provisions  of  the  fourteenth  ameodmrait'' 

In  that  case,  as  planted  out  by  the  court 
the  payment  of  compensation  could  be  secur- 
ed by  dther  one  of  three  methods  <a)  by 
state  insurance,  (b)  by  Insurance  with  an  in- 
surance company,  and  (c)  1^  a  d^nslt  of  «»• 
curitles.  Those  are  the  precise  methods  pro- 
vided for  by  the  act  in  question.  The  Su- 
preme Court  of  the  United  States,  in  the  case 
last  cited,  found  no  valid  objection  to  the 
enforcement  of  either  method. 

Counsel  for  defendant,  however,  vigorously 
contend  that  the  provisions  of  the  act  relat- 
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log  to  the  Insuring  of  the  payment  of  com- 
pensation are  merely  elective,  or,  as  tiiey  put 
it,  are  at  most  coercive  In  view  of  the  se- 
vere penalties  that  are  imposed  and  by  rea- 
son of  other  provisions  contained  In  the  act 
In  order  to  give  counsel  the  full  benefit  of 
their  contention,  we  have  felt  constrained  to 
set  forth  the  various  sections  ui>on  which 
they  more  especially  rely  In  full.  While  we 
freely  concede  that  there  are  quite  a  num- 
ber of  provialona  and  expressions  contained 
In  those  sections  which,  if  considered  by 
themselves,  would  more  or  less  strongly  in- 
dicate the  Insurance  feature  to  be  elective, 
yet,  when  the  act  Is  considered  as  a  whole, 
and  when  the  manifest  purpose  thereof  Is 
kept  in  mind,  it  is  quite  clear,  to  our  minds 
at  least,  that  the  Legislature  intended  the  in- 
soriDg  of  compensation  In  advance  to  be  com- 
pulsory.  That  la.  in  adopting  the  act  It  was 
the  manifest  pnrpose  and  intention  of  the 
Legislature  to  require  all  employers  coming 
witbbi  Its  provisions  to  secure  the  payment 
of  compensation  to  their  employ^  in  advance 
by  either  one  of  the  three  methods  stated  in 
section  53,  supra.  True  it  is  that  tbere  are 
a  number  of  provisions  contained  in  the  act 
that  are  merely  elective,  but  those  provisions 
are  merely  Inddental. 

Coansel,  however,  insist  that  the  fact  that 
file  Legislature  has  provided  for  very  drastic 
penalties  in  ease  any  of  the  provlslcais  of  the 
act  are  violated  In  and  of  Itself  shows  that 
it  was  Intended  to  make  the  act  elective 
rather  Qian  cmBpnlsory.  While  there  is 
■ome  force  to  the  argoment,  yet,  In  onr  Judg- 
ment, the  mere  fact,  that  vlolatlona  of  the 
piDTlsIcms  of  the  act  ftre  somewhat  severely 
penalised,  that,  standing  alone,  does  not  nec- 
essarily determine  Uiat  tlie  act  Is  not  com- 
pnlsorr  in  so  flar  aa  It  relates  to  the  Insuring 
of  ttie  payment  of  compensation  In  advance. 
Every  employer,  after  having  fully  complied 
with  the  insurance  feature  of  the  act,  may, 
nevertheless,  violate  Its  provisions  in  some 
other  respect,  and  hence  become  liable  to  be 
penalized.  This  applies  with  especial  force 
to  those  employers  who  obtain  the  privilege 
of  pajring  the  compensation  provided  for  in 
the  act  direct  to  their  employte. 

Counsel,  however,  also  insist  that  In  view 
that  the  act  provides  that  the  employers 
must  post  notices  that  they  have  complied 
with  the  provisions  of  the  act  also  shows 
that  it  was  not  intended  to  include  all  em- 
ployers, and  hence  this  Is  another  Indicatlm 
that  the  act  Is  elective  merely.  In  that  con- 
nection it  Is  argued  that  the  presumption  Is 
that  all  men  conform  to  the  law  and  that 
the  contrary  Is  never  presumed.  From  this 
counsel  deduce  that  the  posting  of  notices 
was  required  for  the  purprae  of  informing 
those  who  may  seek  employment  which  em- 
ployer lias  adopted  the  provisions  of  the  act 
and  which  one  has  not  When,  however,  the 
provisions  of  the  Workmen's  Compensatioo 
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Acts  of  other  states  are  examined,  it  will  be 
found  that  such  notices  are  required  to  be 
posted  by  the  employers  although  the  acts 
are  concededly  compulsory.  It  is  manifest 
therefore  that  the  purpose  of  the  act  requir- 
ing such  notices  to  be  posted  is  not  to  dis- 
tinguish the  employers  who  have  complied 
with  the  act  from  those  who  have  not,  but 
that  its  purpose  is  to  inform  all  those  who 
may  seek  employment  without  further  in- 
quiry that  the  payment  of  compensation  to 
which  they  may  become  entitled  is  secured  as 
provided  in  the  act.  In  other  words,  such  a 
notice  is  for  the  benefit  of  the  employes  or 
for  those  who  seek  employment. 

It  is  further  contended  that  inasmuch  as 
the  act  makes  provision  that  employers  who 
have  obtained  such  Insurance,  under  certain 
conditions,  may  withdraw  from  such  insur- 
ance, also  shows  the  act  to  be  elective. 
Here,  again,  the  right  of  withdrawal  may  be 
for  a  good  and  sufficient  reason  other  than 
the  one  suggested  by  counseL  An  employer 
may  cease  operations,  or  he  may  no  longer 
be  in  the  class  covered  by  the  act  he  may 
desire  the  other  forms  of  insurance  provided 
by  the  act,  or  may  for  some  other  reason  de- 
sire to  discontinne  his  business,  and  hence 
provision  is  made  for  his  withdrawal. 

[8]  It  is,  however,  further  contended  that 
the  commission  has  a  plain,  speedy,  and  ade- 
quate remedy  by  merely  bringing  an  action 
against  the  defendant  for  the  amount  of  the 
tax,  as  counsel  designate  it  which  defendant 
would  be  required  to  pay  under  the  act,  and 
hence  this  proceeding  vrill  not  lie.  The  stat- 
ute does  not  authorize  such  an  action,  and 
we  know  of  no  law  whereby  the  commission 
may  enforce  payment  of  any  money  from  any 
person  who  has  not  obligated  himself  to  pay 
or  where  the  statute  imposes  no  such  obliga- 
tion. The  dnty  that  is  imposed  by  the  act 
upon  employers.  Is  to  comply  with  its  provi- 
sions relating  to  the  Insuring  of  the  payment 
of  compensation  provided  for  by  it.  As  we 
read  the  act,  the  commission  is  empowered 
to  enforce  obedience  to  its  provisions  in  that 
regard  and  to  enforce  the  paymmt  of  the 
compensation  when  it  becomes  payable  in 
accordance  with  the  terms  of  the  act;  but 
no  power  is  conferred  Mpoa  the  commission 
to  sue  to  recover  the  amount  employers  are 
required  to  pay  for  Insurance  unless  and  un- 
til they  have  obligated  themselves  to  pay. 
The  only  remedy  Qat  the  commission  has  tv 
a  case  like  the  one  at  bar,  therefbre,  as  w* 
view  it,  is  to  compel  the  delinquent  empl<9er 
to  comply  with  the  provisions  of  the  act  re- 
lating to  the  insuring  of  the  payment  of  the 
compensation  provided  by  the  act 

Nor  is  the  contention  that  since  a  particu- 
lar employer  may  not  become  liable  at  all  to 
pay  any  compensation  under  the  act  and  that 
for  that  reason,  as  counsel  suggest  he  may 
be  required  to  pay  money  for  insurance  with- 
out receiving  anything  In  return,  controlling. 
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Apart  from  the  fact  that  compulsory  com- 
pensation acts  are  defensible,  In  that  they 
ultimately  result  in  the  public  welfare,  the 
employer,  however,  also  receives  some  bene- 
fit. Indeed,  counsel  very  vigorously  argue 
that  Inasmuch  as  the  proTlslons  of  the  act 
are  beneficial  to  the  employer,  In  that  the 
amount  that  he  Is  nsual^  called  on  to  pay 
to  an  employe  who  Is  injured  through  the 
employer's  negligence  la  greatly  reduced  and 
in  the  saving  of  court  costs  and  other  ind- 
dental  expenses,  It  was  not  necessary  to 
make  the  provisions  of  the  act  compulsory, 
but  that  those  benefits  are  a  sufficient  induce- 
ment to  the  employer  to  come  within  Its  pro- 
visions. It  Is  argued  that  the  beneficial  pro- 
Tlslons therefore  are  alone  sufficient  to  in- 
duce the  ordinary  onployer  to  avail  himself 
of  the  provisions  of  the  act.  We  have,  how- 
ever, already  attempted  to  show  that  such  a 
contention  does  not  make  the  act  electlva 

[4]  Finally,  counsel  Insist  that  the  defend- 
ant objects  to  being  coerced  In  this  manner, 
"because  in  tbis  particular  case  the  employer 
is  especially  well  secured  against  accidents 
to  Its  employes,  does  not  need  Insurance,  and 
objects  to  having  insurance  forced  upon  It 
contrary  to  law."  The  commission,  upon 
whom  was  conferred  the  power  to  decide  the 
question,  however,  held  otherwise.  It  decid- 
ed and  ordered  that  the  defendant  secure  the 
payment  of  the  compensation  as  the  act  pro- 
vides and  as  It  In  Ita  discretion  may  do.  In- 
surance is  therefore  not  forced  upon  defend- 
ant  "contrary  to  law,"  but  it  Is  merely  re- 
quired to  do  what  the  law  enjoins. 

[I]  In  conclusion,  we  desire  to  state  that, 
if  it  be  held  that  the  provisions  of  the  act 
are  merely  elective,  then  very  little,  if  any- 
thing, is  gained  by  its  enactment.  While 
such  a  reason  may  not  be  conclusive — ^may 
not  even  be  controlling — ^yet  it  is  one  the 
court  should  not  overlook.  It  is  always  im- 
portant to  construing  and  applying  the  pro- 
visions of  any  comprehensive  act,  such  as  the 
one  under  consideration,  to  keep  in  mind  the 
purpose  the  Legislature  had  in  view  In  adopt- 
ing it  If  therefore  an  act  la  subject  to  two 
constmctlons,  one  of  which  in  a  large  meas- 
ure would  make  It  useless  and  of  no  material 
benefit  to  any  one,  while  the  other  construc- 
tion would  manifestly  make  It  effective  and 
beneficial,  and,  moreover,  would  subserve  the 
public  welfare,  the  court  should  be  slow  to 
adopt  the  first  construction,  but  should  adopt 
the  second  If  such  may  be  done  according  to 
sound  principles  of  law  and  rules  of  construc- 
tion. 

We  are  constrained  to  hold  therefore  that 
the  act  in  question  is  compulsory,  and  that 
the  defendant  should  be  required  to  conform 
to  and  comply  with  the  order  of  the  commis- 
sion to  wWch  we  have  hereinbefore  referred. 

It  Is  therefore  ordered  that  a  peremptory 
writ  of  mandate  Issue  as  prayed  in  the  ap- 


plication. It  is  further  ordered  that  the  de- 
fendant pay  the  costs  of  this  proceeding. 

UcCABTY,  GORFMAN,  THUBMAN,  and 
OIDEON,  33,,  concur. 


O'NEILL  V.  MUTUAL  LIFE  INS.  CO.  OP 
NEW  YORK  et  aL    (No.  8134.) 

(Supreme  Court  of  Utah.   April  8,  1918.) 

1.  iHsuBANCE  «=9590— Life  Policy— Notice 
OB  Claim  of  Cbeditob— Etfect. 

Mere  fact  that  general  creditor  of  deceased 
served  notice  on  insurer  that  aeslgnment  of 
policy  to  claimant  was  fraudulently  made  to 
avoid  payment  of  the  debt  did  not  constitute 
any  lien,  claim,  or  right  against  the  moneys 
payable  under  the  poUcy  nor  against  the  in- 
surer. 

2.  iNDBuniTT  cctI  Bomb— "Yalttable  Con- 

BIDEBATION." 

Where  insured's  creditors  filed  daim  against 
insurer  on  ground  that  policy  assignment  was 
fraudulent,  payment  of  the  policy  proceeds  by 
the  insurer  was  not  a  valuable  consideratioD  Cor 
an  indemnity  bond  for  the  benefit  of  creditors 
exacted  from  the  assignee;  the  filing  of  such 
claim  by  the  creditors  having  created  no  liability 
against  the  insurer,  and  mere  f»r  not  being 
valuable  coasideration. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Valua- 
ble Consideration.] 

8.  Action  «=325(1)— Indeunitt  Bonn— Sott 
IN  Equttt  OB  Law. 
Where  insurer  required  bond  indemnifying  it 
against  claims  of  insured's  creditors  who  alleged 
that  assignment  of  polity  to  plaintiff  was  fraud- 
ulent, the  adequacy  oi  plaintUTa  remedy  at 
law,  either  as  a  ddense  m  any  action  on  the 
indemnity  bond  or  in  proceedings  by  her  to  re- 
cover the  money  deposited  to  secure  the  bonds- 
man, did  not  preclude  her  maintaining  actioa 
to  cancel  the  bond;  there  being  no  distlncClon 
between  equity  and  l&w.^ 

4.  Cancellation  of  Instbuments  i&=»24(1)— 
Restobation  of  Consideration. 

Where  insurer  required  assignee  of  life  pol- 
icy to  give  indemnity  bond  against  claims  of 
creditors  of  insured,  to  do  which  $800  of  the 
policy  was  deposited  as  security,  and  the  as- 
signee sued  to  cancel  the  bond,  she  was  not 
bound  to  restore  what  she  had  received  from 
the  policy,  since  if  successful  she  would  be  en- 
titled, not  only  to  what  she  had  received,  but 
to  the  balance  of  the  policy. 

5.  Cancellation   of  Instbuments  #=»5  — 
Lack  of  Conhidebation. 

Wiiere  generul  creditors  of  insured  filed  no- 
tice with  insurer  that  assignment  of  policy  was 
fraudulent  and  the  insurer  before  paying  the 
policy  required  a  bond  indemnifying  it  against 
such  claims,  to  secure  which  the  assignee  de- 
posited part  of  the  proceeds  of  the  policy,  since 
in  fact  there  was  no  consideration  for  the  bond, 
equity  would  intervene  and  afford  the  assignee 
relief  by  canceling  the  bond,  thobgh  a  court  of 
equity  will  not  inquire  into  the  quantum  of  the 
consideration. 

Appeal  from  District  Court.  Salt  Lake 
County;  Harold  M.  Stephens,  Judge. 

Action  by  Selma  O'Neill  against  the  Mu- 
tual Life  Insurance  Company  of  New  Tork 


>Mor^n  T.  CblldB,  Cole  A  Co..  41  UUb,  Ki,  US 
pRC,  522;    MI118  V.  Gray.  167  Pac.  359. 
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and  tlie  Utab  SaTings  i&  Trust  Company. 
Judgment  dlamlsslne  tbe  actUm.  and  plain- 
tiff appeals.  Itorened  and  remanded,  wltb 
Instracttons. 

Chris  Mathlson,  of  Salt  Lake  City,  for  ap- 
pellant. Van  Gott,  Allison  ft  Alter  and 
Ashby  Snow,  all  of  Salt  Lake  City,  tax  re- 
spondents. 

GIDEON,  J.  In  this  opinion  the  respond- 
ent Mutual  Life  Insurance  Company  will  be 
designated  "Insurance  Company,"  and  the 
respondent  Utah  Savings  ft  IVnat  Company 
as  "Trust  Company." 

To  appellant's  amended  complaint  the  de- 
fendant Insurance  Company  filed  a  general 
and  a  special  demurrer,  and  also  a  motion 
to  strike  out  certain  parts  thereof.  The  de- 
fendant Tmst  Company  Interposed  a  gener- 
al demnr^.  Both  the  general  and  special 
demurrers  of  the  Insurance  Ocnnpany  and 
the  general  demurrer  of  the  Trust  Company 
were  held  to  be  good,  and,  the  plaintUf  refus- 
ing to  amend  after  leave  given.  Judgment 
was  entered  dismissing  the  action.  From 
that  judgment  plalntiH  appeals.  It  will  be 
necessary,  therefore,  to  state  as  briefly  as 
may  be  the  allegations  of  the  complaint. 

The  corporate  existence  of  both  defendants 
Is  alleged.  It  Is  further  stated:  That  on  or 
about  Ango&t  2, 1913,  one  William  L  Waters 
died  at  San  Francisco,  Cal.,  and  at  that 
time  an  insurance  policy  Issued  by  the  de- 
fendant Insurance  Company  upon  the  life  of 
Waters  was  In  force,  and  there  was  payable 
under  the  polity  the  sum  of  $2,451.23.  That 
on  the  26th  day  of  June,  1913,  the  said  Wa- 
ters, with  the  consent  and  knowledge  of  the 
Insurance  Company,  assigned  the  policy  and 
all  benefits  thereunder  to  the  plaintiff.  Selma 
O'Neill.  A  copy  ct  the  assignment  Is  made 
a  part  oi  the  complaint,  and  In  that  assign- 
meat  It  Is  stated  that  the  policy  was  trans- 
ferred to  the  plaintiff,  In  trust  for  the  sup- 
port of  the  mother  of  deceased  (who  was 
tlien  a  resident  of  Salt  Lake  City.  Utab),  tf 
liTlng,  and  if  not  living  then  to  the  plaintiff 
hffisrit  That  the  Insurance  Company  waiT 
notified  of  the  death  of  the  insured  and  pay- 
moit  demanded  on  or  about  the  28th  day  of 
October,  1S13.  That  payment  was  refused 
unless  (he  plaintiff  would  cause  to  be  execu^ 
ed  and  diSlvered  to  that  company,  an  indem- 
nity bmd  In  the  sum  of  $800  with  surety 
eondltlinied  that  tboy  would  indemnify  and 
save  harmless  the  said  Insurance  Company 
against  any  loss  St  might  sustain  by  reason 
of  paying  the  amount  of  the  polU^  to  the 
plaintiff  as  trustee,  and  that  they  would  de- 
fend any  suit  which  might  be  instituted 
against  the  Insurance  Company  by  one  Dr. 
S.  Nicholas  Jacobs  or  one  Mr.  Bender,  or 
any  other  person,  and  would  pay  all  costs, 
counsel  fees,  and  expenses  the  said  Insure 
ance  Company  might  pay  or  be  liable  for  In 
any  suit  or  Judgment  that  might  thereafter 
be  obtained  against  the  Insurance  Company, 


and  all  costs  that  said  company  might  be 
liable  to  pay.  That  to  obtain  the  moneys 
payable  under  the  policy  the  plaintiff  wa&- 
compelled  to  and  did  on  or  about  the  28th 
day  of  October,  1913,  at  Salt  lake  City, 
Utab,  deliver  to  the  Insurance  Company  her 
bond  of  indemnity  executed  by  herself  as 
principal  and  by  the  defendant  Utah  Sav- 
ings ft  Trust  Company  as  surety.  A  copy  of 
the  bond  is  attached  to  the  complaint  as  "Ex- 
hibit A."  That  upon  the  execution  and  de- 
livery of  such  bond  the  Insurance  Company 
paid  to  the  plaintiff  the  sum  so  payable  as 
aforesaid.  It  Is  further  alleged  that  the 
bond  of  indemnity  was  and  is  void  for  the 
reason  that  the  same  was  given  without  any 
consideration  therefor;  that  the  only  pre-, 
tended  consideration  was  a  notice  given 
prior  to  the  execution  of  such  bond  by  Dr. 
S.  Nicholas  Jacobs  and  Mr.  Bender  to  the 
Insurance  Company,  claiming  that  the  as- 
signment of  the  policy  from  Waters  to  the 
plaintiff  was  made  for  the  purpose  of  de- 
frauding creditors,  and  also  claiming  that 
debts  due  them  from  said  Waters,  deceased, 
amounting  to  the  sums  of  $540  and  $240,  re- 
spectively, should  be  paid  before  the  proceeds 
of  said  policy  were  paid.  It  is  further  al- 
leged that  the  a&slgnment  was  not  made 
with  the  Intent  and  the  same  did  not  operate 
to  hinder,  dela^,  or  defraud  the  creditors  of 
said  Waters,  all  of  which  said  Insurance 
Company  knew  at  the  time  of  the  execution 
of  the  bond  and  the  paym»it  of  the  moneys 
due  under  the  policy;  that  at  said  time  the 
Insurance  Company  knew  that  there  did  not 
then  exist  any  claim,  right,  or  lien  In  or  up- 
on said  insurance  policy  or  the  money  paya- 
ble thereunder,  except  to  the  plalutlfl  1^ 
virtue  of  said  assignment;  that  at  the  time 
of  the  execution  of  the  bond  and  the  pay- 
ment of  the  Insurance  money  to  the  plaintiff 
said  Jacobs  and  Bender  were  general  credi- 
tors of  the  deceased;  that  neither  of  them 
or  any  other  person  has  ever  claimed 
to  have  any  right  or  lien  in  or  upon  said 
Insurance  policy  or  the  pumegrs  payaUe 
tflierennder;  that  neither  sold  Jacobs  nor 
Bolder,  nor  any  other  person,  has  ever  de- 
manded that  the  Insurance  Company  pay  to 
tlmm  or  either  of  them  any  of  the  moneys 
payable  under  the  policy ;  that  no  person  bas 
ever  claimed  that  the  plaintiff  was  not  en- 
titled to  such  Insurance  money  as  trustee 
under  said  assignm«it  It  is  furtber  al- 
ibied that,  to  induce  the  Utah  Savings  ft 
Trust  Company  to  become  surety  on  the 
plaintiff's  bond  and  to  indemnify  it  against 
any  liability  by  reason  of  becoming  such 
surety,  jdaintlfl  was  compelled  to  and 
did  deposit  with  said  Trust  Company 
the  sum  of  $800,  b^g  a  part  of  the  pro- 
ceeds of  said  Insurance  policy,  under  an 
agreement  that  the  deposit  should  remain 
with  the  Trust  Company  until  it  should  be 
relieved  or  discharged  from  liability  by  rea- 
son of  becoming  surety  on  the  bond;  that  the 
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plaintiff  has  r^)eatedl7  reauested  the  In- 
surance Company  to  surrender  the  bond  and 
to  relieve  plaintiff  and  her  surety  from  any 
liability  therennder,  bat  such  company  has 
refused  to  do  so,  and  continues  to  refuse, 
and  claims  the  right  to  bold  the  plaintiff 
and  her  surety  upon  the  bond  for  an  Indefi- 
nite period  in  the  future;  that  plaintiff  de- 
sired to  withdraw  the  money  deposited  with 
the  Trust  Company  and  has  requested  It  to 
permit  her  so  to  do,  but  the  Trust  Company 
has  refused  and  still  refuses  to  pay  her  such 
money  without  the  consent  of  the  Insurance 
Company  or  until  it  Is  relieved  or  discharged 
from  liability  as  such  surety.  Plaintiff  asks 
for  a  decree  of  court  canceling  the  bond  and 
•for  judgment  against  the  Trust  Company  for 
$800,  and  for  general  relief. 

The  Indemnity  bond  made  a  part  of  the 
complaint  recites  the  fact  of  the  execution 
of  the  policy  upon  the  life  of  the  deceased 
for  the  sum  of  $3,000;  that  Lucy  M.  Waters, 
wife  of  the  deceased,  was  named  beneficiary 
In  said  policy ;  that  during  the  years  1911 
and  1912  the  Insurance  Company  loaned  cer- 
tain amounts  to  the  deceased  upon  the  pledge 
of  the  policy;  that  Lucy  M.  Waters,  bene- 
ficiary, died  prior  to  the  assignment,  viz. 
October  12,  1912.  There  is  also  Incorporated 
In  the  bond  a  copy  of  the  assignment  and  a 
statement  that  notice  had  been  served  upon 
the  Insurance  Company  by  Dr.  Jacobs  and 
Mr.  Bender  as  alleged  In  the  complaint; 
and  further  that  the  Insurance  Company 
had  been  requested  by  the  plaintiff  to  pay 
the  full  amount  due  on  the  policy  to  her 
after  dedactlng  the  amount  of  the  money 
loaned  to  the  deceased,  and  that  the  Insur- 
ance Company  required  a  bond  to  indemnify 
It  against  any  and  all  claims  which  might 
arlm  on  account  of  such  payment,  and  that 
by  reason  thereof  the  principal  and  surety 
bound  themaelTes  to  Indemnify  and  save 
harmless  the  Insnrance  Company  against 
any  loss  or  damage  It  might  sustain  by  rea- 
son of  paying  the  amount  of  said  policy  to 
the  plaintiff,  and  that  they  would  defend 
any  suit  brou^t  against  the  company  on  the 
policy  br  the  said  Z>r.  Jacobs  or  Mr.  Bend- 
er, or  by  any  other  person. 

It  Is  contended  by  the  appellant  that  the 
bond  was  glvoi  without  consideration,  and 
Is  therefore  not  binding  upon  the  plaintiff 
or  her  surety,  and  tor  that  reason  tihe  same 
should  be  delivered  up  and  canceled.  As  al- 
leged in  the  complaint,  which  Is  admitted  by 
the  demurrers  filed,  the  tmly  consideration 
for  the  execution  of  the  bond  was  the  fact 
that,  after  the  death  of  Waters,  one  Dr.  Ja- 
cobs and  one  Mr.  Bender  served  written  no- 
tice upon  the  Insurance  Company  that  the 
assignment  had  been  made  for  the  purpose 
of  defrauding  Waters'  creditors  and  that 
the  amount  due  them  must  be  paid  from  the 
moneys  payable  under  the  policy.  No  fur^ 
ther  action  or  proceedings  was  ever  taken 
by  either  Jacobs  or  Bender  to  have  their 


right,  claim,  or  lien  upon  the  money  deter- 
mined. The  appellant  contends  that  under  the 
terms  of  the  policy  the  amount  claimed  was 
a  debt  due  and  payable,  and  that  the  Insur- 
ance Comijany  was  under  obligations  to  pay 
the  same,  and  that  It  had  no  l€^l  right,  as 
a  condition  precedent,  to  demand  any  securi- 
ty or  Indemnity  before  paying  the  amount 
due  as  stipulated  in  said  policy. 

[1  ]  It  must  be  held  that  the  mere  fact  that 
some  general  creditors  of  the  deceased  had 
served  notice,  either  written  or  otherwise, 
upon  the  Insurance  Company  that  the  assign- 
ment had  been  fraudulently  made,  or  that 
they  held  a  claim  against  the  deceased  which 
they  Insisted  must  be  paid  from  the  amount 
of  the  policy,  could  not,  and  did  not,  con- 
stitute any  lien,  claim,  or  right  against  the 
moneys  payable  under  the  policy,  or  against 
the  Insurance  Company.  Wait  on  Fraudu- 
lent Conveyances  (3d  Ed.)  par.  73;  Simpson 
&  Co.  V.  Dall,  3  Wall.  476,  18  L.  Ed.  265. 

"A  valuable  consideration  has  been  defined  to 
consist  either  tn  some  right,  interest,  profit,  or 
benefit  accruing  to  the  party  who  makes  the 
promise,  or  some  forbearance,  detriment,  Ios«, 
responsibtlity,  act,  labor,  or  service,  given,  suf- 
fered, or  undertaken  by  the  party  to  whom  it 
is  made."   6  A.  &  E.  Ena  I*  703. 

[21  If  the  notice  served  upon  the  Insure 
ance  Company  did  not  have  the  effect  of  cre- 
ating any  lien,  claim,  or  right  against  the 
Insurance  Company  or  the  debt  It  owed  to 
the  plaintiff  under  the  terms  of  said  policy, 
then  It  was"  not  waiving  or  depriving  Itself  of 
any  right.  Interest,  profit,  or  benefit  to  which 
It  was  legally  entitled;  consequently  noth- 
ing passed  from  the  Insurance  Company  to 
the  plaintiff  that  would  be  a  valuable  -con- 
sideration. As  indicated,  ttie  only  justifi- 
cation for  demanding  the  bond  vras  that  the 
Insurance  Company  entertained  some  appar- 
ent fear  or  conjecture  that  some  one  might 
In  the  future  have  some  claim  on  the  money 
payable  under  the  policy.  The  mere  exist- 
ence of  a  doubt  or  fear  or  a  mere  conjecture 
when  there  are  no  facts  tmown  to  the  defend- 
ant upon  which  to  base  such  doubt  or  fear 
does  not  constitute  a  valuable  conslderatloii. 
Tudier  v.  Ronk,  43  Iowa,  80;  Eltzgemid  t. 
Fitzgerald  &  Mallory  Const.  Co.,  44  Neb.  463, 
62  N.  W.  899 :  Ware,  Murphy  &  Co.  v.  Kor- 
gan  &  Duncan.  67  Ala.  461. 

[8]  It  Is  further  contended,  however,  by  the 
respondent,  that  even  admitting  that  to  be 
so,  the  plaintiff  has  a  complete  and  adequate 
remedy  at  law.  either  as  a  defense  against 
any  action  that  might  be  brought  upon  the 
bond  or  In  any  proceedings  instituted  by  her 
to  recover  the  moneys  deposited  yrlth  the 
Trust  Company.  So  far  as  this  demurrer 
la  concerned,  the  question  whether  this  Is  a 
proceeding  In  equity  or  a  proceeding  In  law 
Is  immaterial.  We  have  but  one  form  of 
action  In  this  state.  Under  our  Constitution 
law  and  equity  may  be  administered  in  the 
same  action.  In  answering  a  contention  sim- 
ilar to  the  one  made  by  respondent,  the  iSo- 
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preme  Cooit  of  Mlssonri,  In  Santer  t.  Lever- 
Idge,  103  Mo.  022. 15  S.  W.  982,  says: 

"We  have  but  one  form  of  action  is  this  state 
for  all  causca,  whedier  formerly  of  common-law 
or  equitable  .cognizance,  and  one  court  of  gen- 
eral jurisdiction  to  try  them.  All  that  is  neces- 
sary for  the  petition  to  contain  is  'a  plain  and 
concise  statement  of  the  facts  constituting  a 
cause  of  action,'  with  a  demand  for  the  relief 
which  the  plaintiff  aupirases  himself  entitled  to. 
From  this  the  court  determines  the  mode  of 
trial,  whether  as  an  action  at  law  or  in  eq- 
uity.  •  • 

However,  that  ]j9  not  an  open  question  In 
this  state.  It  has  been  determined  In  two 
opinions.  In  Morgan  v.  Qillda,  Ck>le  &  Co., 
41  Utah,  564,  128  Pac.  522.  this  court,  speak- 
ing through  Mr.  Justice  Straup,  says: 

"It  is  seen  that  the  motion  was  granted  and 
the  action  dismissed,  not  on  the  ground  of  in- 
sufficiency of  evidence,  but  on  the  ground  of  a 
mistaken  remedy.  We  think  the  trial  court  crt«- 
e<l.  In  this,  as  In  many  other  states  in  which 
the  formal  distinctions  between  actions  at  law 
and  suits  in  equity  are  abolished,  the  court  may 
administer  relief  according  to  the  nature  of  the 
cause  set  oat,  whether  it  is  such  as  would  be 
granted  in  equity  or  audi  as  would  be  givm  at 
law.  3  Cyc.  737.  Our  Gonstitntfon  (section  19, 
art.  8)  expressly  provides  that  there  shall  he 
but  one  form  of  civil  action,  and  law  and  equity 
may  be  administered  in  the  same  action.'  Yol* 
ker-Scoweroft  Lumber  Co.  r.  Vance,  86  Utah, 
348, 103  Pae.  970,  24  L.  B.  A.  (N.  S.)  321.  Ann. 
Cas.  1912A.  124.'* 

That  holding  was  later  proved  in  Mills 
V.  Gray,  167  Pac.  359,  where  the  court,  speak- 
ing through  Mr.  Chief  Justice  Fri<^  says: 

"The  party  therefore  is  not  entitled  to  have 
an  action  msmissed  merely  because  the  relief 
his  adversary  is  entitled  to  may  be  equitable 
rather  than  legaL" 

[4]  It  Is  also  Insisted  that  the  plaintiff 
cannot  rescind  or  ask  for  a  resdsalon  of  the 
bond  without  first  restoring  to  the  defend- 
ant Insurance  Company  whatever  she  haa  re- 
ceived. That  well-recognized  principle  need 
not  be  considered,  as  it  is  not  applicable 
when,  as  In  this  case,  if  the  plaintiff  Is  en- 
titled to  recover,  she  would  receive  and  be 
entitled  to  retain  the  very  thing  in  contro- 
versy. The  rule  seems  to  be  well  establish- 
ed that  any  one  asking  for  a  rescission  of  a 
contract  is  not  required  to  restore  that 
which  in  any  event  he  would  be  entitled  to 
retain  either  by  virtue  of  the  contract  sought 
to  be  set  aside  or  of  the  original  liability. 
6  Cyc.  311;  2  Pomeroy's  Equitable  Reme- 
dies, S  «87. 

It  Is  further  contended  by  the  Insurance 
Company,  as  I  understand  it,  that  the  bond 
must  remain  intact  and  in  ft>rce  for  anch 
length  of  time  as  to  make  it  impossible  tor 
any  one  to  bare  a  legal  claim  against  It,  that 
is,  as  stated  in  respondent's  brief,  until  the 
statute  of  limitations  has  run.  Just  what 
length  of  time  might  be  required  to  bar  all 
imaginary  claims  Is  not  pointed  oQt.  or  at- 
tempted to  be  pointed  out,  in  respondents 
brief.  It  win  be  remembered  that  the  bond 
of  Indemnity  Is  not  only  given  to  protect  the 
Insurance  Company  against  the  claim  of  Dr. 
Jacobs  or  Mr.  Bender,  but  against  "all  other 


persons."  Thus,  I  assume,  fliat  If  there  was 
some  minor  heir  of  the  deceased  the  Insur- 
ance Company  could  liglitfally  claim  that 
the  bond  be  kept  In  force  until  a  child  two 
years  old  shall  have  readied  Its  majority 
and  fbr  sudi  length  of  time  thereafter  as 
the  statute  permits  it  to  make  a  rialm  for 
any  property  to  which  it  might  have  been  en- 
titled as  an  heir. 

[t]  Assuming,  as  Ve  must,  that  the  alle- 
gations of  the  complaint  are  true,  and  also 
having  determined  under  the  allegations  con- 
tained therein  that  there  was  no  considera- 
tion tOT  the  bond,  and  that  the  only  possibip 
Justification  for  requiring  the  bond  on  the 
part  of  the  Insurance  Company  was  a  mere 
conjecture  or  fear  of  some  future  litigation 
based  upon  no  facts  known  to  defendant  at 
the  time,  which  could  be  the  basis  for  any 
Buccesftful  daim,  and  accepting  also  the  al- 
legatlfHis  that  before  the  i^lntifT  could  pro- 
cure the  money  she  found  it  necessary  to 
deposit  with  the  defendant  Tnist  Company 
the  sum  of  ¥800  to  indemni^  that  company 
against  any  possible  loss,  and  that  the  In- 
surance Company  refuses  to  cancel  the  bond, 
and  that  the  Trust  Company,  rightfully  as 
we  think,  declines  to  pay  the  money  until 
It  Is  released  from  its  surety,  can  a  court  of 
equity  grant  relief?  This  money  was  given 
to  plaintiff  in  trust  for  the  sunwrt  of  the 
deceased's  mother.  It  also  appears  from  the 
record  that  deceased  was  a  married  maxi, 
and  from  these  facts  we  have  a  rli^t  to  a»- 
smne  that  bis  mother  was  no  longer  a  young 
woman,  and,  If  this  mtmey  is  to  be  iept  tied 
up  at  the  mere  pleasure  or  whim  of  the  In- 
surance Company  without  any  consideration 
for  the  execution  of  the  indemnity  bond  un- 
der which  it  ts  held,  it  is  a  moral  certainty 
that  the  ^orts  of  tlie  deceased  to  provide 
for  Uie  comforts  hie  mother  In  her  old 
age  would  be  defeated,  and  the  only  excuse 
for  such  miscarriage  ot  justice,  and  for  the 
failure  to  carry  Into  effect  the  wish  of  the 
deceased,  would  be  founded  upon  a  contract 
based  on  mere  conjecture  with  no  legal  basis 
for  its  existence.  It  seems  to  the  members 
of  this  court  that  such  a  condition  Is  intol- 
erable and  calls  for  the  action  of  a  court  of 
equity  to  relieve  the  parties  from  such  an 
unconscionable,  unnecessary,  and  useless  ^t- 
uatlon.  That  the  defendant  Trust  Company 
would  have  a  ris^t  to  insist  upon  being  re- 
lieved from  the  obligattou  assumed  by  it 
when  it  received  Uie  depodt  is  within  its 
rights,  and  ordinary  justice  would  so  hold ; 
but  to  determine  that  a  court  of  equity  can- 
not give  relief  in  a  case  audi  as  this  would. 
In  our  opinion,  "be  derogatory  to  courts  of 
equity  and  Justice  if  they  could  not  and  did 
not  lend  relief."  True,  a  court  of  equity 
will  not  Inquire  into  the  qnantnm  of  the  con- 
sideration. If  there  was  a  partial  consid- 
eration, the  court  should  not  inquire  as  to 
whether  the  parties  had  made  an  advanta- 
geous or  disadvantageous  contract  or  bargain. 
But  under  the  facts  as  disclosed  by  the  com- 
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plalDt,  ritber  the  plaintiff  in  this  case 'Is  a 
fit  snbject  for  the  appointment  of  a  guardian 
to  manage  her  alfoirs,  or  she  vas  mistaken 
as  to  her  rights,  and  to  that  extent  at  least 
was  grossly  Imptwed  npon.  A  decree  can- 
celing the  bond  cannot  by  any  poasibUity 
work  any  hardship  upon  the  defendant  In- 
surance CcHnpany  or  deprive  it  of  any  prop* 
er^  or  security  to  which  it  was  originally, 
or  at  this  time  is,  l^lly  entitled;  but  to 
leave  die  parties  as  they  are  is  deriving  the 
plaintiff  of  a  substantial  right. 

"Nor  does  the  fact  that  there  is  a  remedy  at 
law  oust  the  court  of  its  equitable  juriadlcuon. 
That  remedy  must  also  be  speedy,  adequate,  and 
efflcacioas  to  the  end  in  view,  or  otherwise  equi- 
ty will  entertain  the  plea  of  the  suitor."  Swan 
V.  Balbot,  Uf2  CaL  lis,  M  Pac  239.  17  U  B. 
A.  (N.  S5  1060. 

We  do  not  commend  the  complaint  In  this 
action  as  a  model  pleading,  still  we  are  clear- 
ly of  the  <^lnion  that  there  aire  suflicient 
facts  eUeged  therein  to  entitle  plaintiff  tc 
relief,  and  tlut  the  same  states  a  cause  of 
action.  The  court  sustained  the  defendant 
Insurance  Company's  motion  to  strike  out 
certain  parts  of  different  paragraphs  of  the 
cfnnplalnt  as  being  conclusions  of  law,  irrele- 
vant, etc.  We  do  not  fe^  called  npon  to 
pass  upon  those  numerous  questions,  but  we 
are  satisfied  that,  after  striking  out  such 
parts  of  the  complaint  as  are  conclusions  of 
law  or  Irrelevant,  there  are  enough  facts 
left  to  have  required  the  defendants  t*  an- 
swer, and  that  the  court  erred  in  sustaining; 
the  demurrOTs  to  the  complalnL 

The  bond  given  to  the  Insurance  Company 
is  set  oot  in  full  in  the  amended  complaint. 
It  appears  on  the  face  (tf  the  bond  that  the 
consldernUon  or  acuse  for  requiring  it  was 
the  notice  served  npon  the  Insurance  Com- 
pany by  Dr.  Jacobs  and  a  Hr.  Bender.  Hav- 
ing found  that  that  constituted  no  consider- 
ation  for  the  bcmd,  it  would  seem,  after  is- 
sues are  made  up,  that  unless  the  defend- 
ant has  some  additional  defense  not  appear- 
ing upon  the  face  of  the  bond  it  would  be  the 
duty  of  the  court  to  enter  Judgment  In  favor 
of  the  plaintiff. 

It  follows  that  the  cause  must  be  reversed, 
and  the  case  ronanded,  with  Instructions  to 
overrule  the  demurrers  and  reinstate  the 
case.  Appellant  to  recover  cost  against  re- 
spondent Insurance  Company. 

FRICK,  C.  J.,  and  McCARTY,  CORFMAN, 
and  THURMAN,  JJ.,  concur. 


OAIJ>EB'S  PARK  00.  v.  C0RLBS3,  Sheriff, 
et  al.    (No.  3111.) 

(Supreme  Court  of  Utah.    April  3,  191S.) 

t,  FiXTUBEs  «=>15~Removal  by  Tenant. 

Under  the  common  law,  structures,  such  as 
a  scenic  railway,  when  once  annexed  to  the 
fre^old,  became  a  part  of  it,  and  were  not  sub- 
ject to  removal  by  the  tenant 


2.  FiXTUBES  «=>14— RiOHT  OT  REMOVAL— IN- 
TENTION OF  PaBTIES. 

Courts  generally  favor  the  tenant,  and  rec- 
ognize tiie  right  to  remove  fixtures  when  same 
may  be  done  without  material  injnry  to  the 

freehold,  and  In  every  case  the  intention  and 
purpose  of  the  parties  as  to  whether  fixtures  are 
to  be  regarded  as  realty  or  personalty  will  be 
controlling. 

3.  FiXTUBES  €=>27(2>  —  Scenio  Railway  — 
Pebsonal  Pboperty. 

Where  a  park  company  leased  land  for  the 
erection  of  a  scenic  railway  by  the  tenants,  and 
the  lease  provided  for  a  right  of  option  in  the 
company  to  pardiase  the  railway,  such  railway 
was  personal  property,  subject  to  removal  after 
expiration  of  the  term  if  not  sooner  purchased 
under  the  option  afforded  the  park  company. 
4-  FrxTUBEs  «=»28  —  Execution  —  Sau  or 
Fixtubbs— Right  or  Rbuoval. 

Where  a  lease  of  land  for  erection  of  a 
scenic  railway  made  by  a  park  company  to  an 
amusement  company  obligated  tbe  amusement 
company  not  only  to  construct  but  to  maintain 
and  operate  a  scenic  railway  on  the  premi!>es 
for  the  full  term  of  10  years,  and  to  pay  the 
park  company  12%  per  cent,  of  tbe  gross  re- 
ceipts monthly,  though  such  scenic  railway  was 
personal  property,  onrcfaaaers  thereof  nnder  exe- 
cution sale  could  not  remove  tbe  railway  until 
the  term  of  the  lease  had  expired,  since  attach- 
ing creditors  or  purchasers  at  execution  sale 
acquire  no  better  ri?ht  to  fixtures  than  the 
lessee  had  under  the  lease. 

Appeal  from  District  Court,  Salt  Lake 
County;  M.  L.  Ritchie,  Judge. 

Action  by  the  Calder's  Park  Company 
against  John  S.  Corless,  Sheriff  of  Salt  Lake 
County,  Wandamere  Amusement  Company, 
Mildred  Smith,  and  Peter  Smith,  her  guard- 
ian ad  litem,  and  the  Utah  Equipment  & 
Storage  Company.  From  Judgment  for  de- 
fendants, plaintiff  app^s.  Reversed  and 
cause  remanded*  and  decree  entered  for 
plaintiff. 

J.  H.  Hurd  and  L.  L.  Bagley,  both  of  Salt 
Lake  City,  for  appellant  F.  B.  McCracken 
and  W.  B.  Hutohinson,  both  of  Salt  Lake 

City,  for  respondents. 

CORFMAN,  J.  Tbe  plaintiff  commenced 
this  action  In  the  district  court  of  Salt  Lake 
county  to  enjoin  the  defendants  from  tear- 
ing down  and  removing  a  scenic  railway, 
with  Us  equipment,  from  lands  owned  by  the 
plaintiff.  The  record  discloses  little.  If  any, 
dispute  as  to  the  material  facts. 

It  appears  that  on  the  Uth  day  of  March, 
1900,  the  plaintiff  leased,  In  writing,  for  a 
term  of  ten  years,  to  one  W.  E.  Sutherland, 
a  portion  of  certain  lands  owned  by  It.  com- 
monly known  as  Calder's  Park  and  used  for 
a  public  pleasure  resort  or  amusement  pur- 
poses ;  that  under  tbe  terms  of  the  lease  the 
said  Sutherland  constructed  and  equipped 
for  operation  on  the  land  a  scenic  railway 
and  thereafter,  with  the  consent  of  plaintiff, 
assigned  the  lease  to  the  defendant  Wanda- 
mere Amusement  Company;  that  under  the 
terms  of  tbe  said  lease  the  scenic  railway 
was  to  be  maintained  and  operated  for  a 
period  of  ten  years,  and  the  plaintiff  was  to 
hare  12%  per  cent,  of  the  gross  receipts  de- 
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rived  from  its  operation.  l%e  lease  farther 
provided  that  the  plaintiff  had  the  option 
and  prlTllege  of  purcbaelng  the  scenic  rail- 
way, with  its  appurtenances,  and  tamlnatlng 
the  lease  upon  payment  of  the  som  of  fl2,000 
on  or  after  tlie  Ist  day  of  October,  1900. 

After  the  asslgninait  of  the  lease  by  Snth- 
erland  to  the  Wandamere  Amusement  Com- 
pany, the  deftedant  Mildred  SmlQi,  by  Pe- 
ter Smith,  her  fniardian  ad  litem,  obtained  a 
jiidgm«lt  for  97.S12.S0  against  the  Wanda- 
mere  Amusement  Company,  upon  whlcb  exe- 
cution was  issued  and  placed  In  ttie  hands 
of  the  defendant  John  S.  Corless,  as  the 
sheriff  of  Salt  Lake  county,  and  the  said 
sheriff,  pursuant  to  a  levy,  on  the  21st  day 
<tf  March,  1916,  sold  at  execution  sale  all 
the  interests  of  the  Wandamer«  Amnsement 
Company,  exduslTe  of  the  leasehold  Interest 
In  the  land,  to  Mildred  Smith,  and  she  there- 
after tqr  her  said  guanUon  sold  the  same  to 
the  der«idant  Utah  Equipment  &  Storage 
Company,  contingent  upon  giving  lawfnl  and 
peaceable  possession  to  the  said  purchaser. 
The  plaintiff  refused  to  permit  a  removal  of 
the  property  from  Its  land  thus  sold  aod 
brought  this  action  seeing  to  enjoin  the  de- 
fendants from  removing  the  same.  Trial 
was  to  the  court  without  a  Jury,,  the  Issues 
found  for  the  defmdants,  a  Judgment  en- 
tered dismissing  plaintiff's  action,  and  In 
conformity  tberewith  an  order  made  requir- 
ing the  plaintiff  to  permit  the  defendant 
Utah  Elqnlpment  Company  to  ranove  the 
railway  with  its  equipment  from  the  lands 
of  the  plaintiff.   Plaintiff  appeals. 

The  nrors  assigned  by  plaintiff  are  14  In 
number,  all,  bowever,  bearing  on  the  qu^ 
tion  as  to  whether  the  plaintiff  Is  entitled 
to  injunctive  relief  forbidding  the  removal 
of  tlie  property  by  the  defendants,  thus  sold 
at  execution  sale,  from  the  land  of  the  plain- 
tiff, without  its  consent. 

Among  the  errors  particularly  complained 
of  by  plaintiff  are  the  findings  of  the  trial 
court,  as  follows: 

"The  court  fimis  that,  under  the  terms  of  the 
writteo  lease  giveo  b;  the  plaintiff  to  W.  B. 
Sutherland  and  assigned  to  Wandamere  Amuse- 
ment Company,  a  corporation,  the  lessor  ac- 
quired no  lien,  interest,  or  ownership  in  and 
to  the  propert:^  and  equipment  erected  and  used 
as  a  scenic  railway,  and  that  all  ot  said  prop- 
erty so  sold  by  the  sheriff  is  personal  property 
and  is  not  a  part  of  the  realty  upon  woich  the 
same  is  located. 

"The  court  finds  that  the  property  owned  by 
the  Wandamere  Amusement  Company  consist- 
ed of  said  scenic  railway  and  equipment  upon 
which  said  sheriff  levi^  said  execution,  was 
the  property  of  the  Wandamere  Amusement 
Company,  and  that  the  plaintiff  has  not  exercis- 
ed its  option  named  in  said  written  lease  and 
bad  not  purchased  said  property  from  the 
Wandamere  Amusement  Company  under  the 
terms  of  said  lease  at  the  time  when  said  levy 
and  sale  were  made  by  said  sheriff,  and  the 
plaintiff  has  not  acquired  any  interest  in  said 
property  under  the  terms  of  said  lease,  and 
that  plafotifC  Is  sot  entitled  to  any  equitable 
relief  under  the  issues  and  facts  proven  in  the 
action,  and  is  not  entitled  to  any  relief  as 
neainst  the  defendants  or  any  of  them  under 
the  evidence  as  proven." 


The  written  agreement  of  lease  entered 
into  by  the  plaintiff  and  Vv.  E.  Butberkind 
for  a  term  of  ten  years  is  silent  as  to  wlieth- 
er  or  not  the  Improvements  to  be  placed  up- 
on the  londa  of  the  plaintiff  may  be  removed 
from  the  pruniaes  upon  the  expiration  of 
the  term  of  lease,  witboat  the  consoit  ot 
the  plaintiff. 

[1-1]  Under  the  rales  of  the  common  law, 
as  it  prevailed  in  England,  structures  <tf  the 
character  named  In  the  lease  when  race  an- 
nexed to  the  freehold  became  a  part  of  it 
and  were  not  subject  to  removal  by  the  ten- 
ant This  rule,  with  some  ac^;)tlonB,  bos 
been  relaxed  In  favor  of  the  tenant  The 
courts  now  generally  favor  the  tenant  and 
recognise  the  right  of  removal,  where  the 
same  moy  be  done  without  material  injury 
to  tbe  fre^old,  and  in  any  case  the  In- 
tention and  purpose  of  the  parties  as  to 
whether  fixtures  are  to  be  recorded  as  real 
or  personal  property  will  be  controlling  up- 
on the  courts.  In  vlev  of  these  well-estab- 
lished and  recognized  doctrines,  and  taking 
into  oonedderatlon  the  fact  that  in  the  case 
at  bar  the  agreement  of  lease  itself  provided 
for  the  right  of  option  in  the  lessor  to  pur- 
chase the  scdnlc  railway  placed  on  plaintiff's 
land  by  the  lessee,  we  think  the  same  must 
be  regarded  and  treated  as  personal  proper- 
ty, subject  to  removal  after  the  expiration 
of  the  term,  if  not  sooner  purchased  under 
the  option  afforded  the  lessor  under  the  pro 
visions  of  the  lease. 

[4]  However,  the  right  of  defendants,  as 
purchasers  under  execnUon  sale,  to  remove 
tbe  scenic  railway  from  the  plaintiff's  lands 
before  the  termination  of  the  lease,  presents 
a  different  question. 

The  agreement  of  lease,  after  providing  for 
the  place  on  plaintiff's  lands  for  the  erec- 
tion and  malQtenance  of  the  scenic  railway, 
with  its  appurtenances,  provided  that  the 
lease  should  continue  for  a  period  of  ten 
yeara,  and  the  lessee  therein  covenanted  and 
agreed: 

"In  coDsideration  of  the  grant  of  the  said 

privileges  and  lease  to  construct  according  to 
plans  and  specifications  to  be  submitted  to  the 
first  party  herein  the  said  railway  and  pavilion 
and  all  appurtenances  necessary  to  com[Mte  the 
operation  of  the  same  at  bis  own  sole  cost  and 
expense.  *  *  *  And  that  he  will  pay  the  said 
first  party  twelve  and  one-half  (12^)  per  cent 
of  the  gross  receipts  from  the  operation  of  the 
said  scenic  railway,  monthly.    •    •  • 

"Second  party  further  agrees  that  during  the 
continuance  of  this  lease,  he  will  give  his  per- 
sonal attention  to  the  construction,  operation 
and  maintenance  of  the  said  railway  and  pa- 
vilion, and  that  he  will  not  assign  nor  attempt 
to  assign  this  lease  to  any  person  without  the 
written  consent  of  the  said  first  party  first  had 
and  obtained." 

From  the  language  of  the  foregoing  pro- 
visions of  tbe  lease,  it  appears  that  the  les- 
see is  placed  under  obligation  to  not  only 
construct  but  to  maintain  and  tqierate  a 
sc^c  railway  on  plaintiff's  premises  for  the 
full  term  of  ten  years.  In  other  words.  It  is 
made  plain  by  the  covauuts  of  the  lessee 
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that  lie  1b  to  construct  and  then  maintain  on 
the  plaintiff's  land  a  scenic  railway  for  the 
full  period  of  ten  years,  and  that  during  this 
period  he  will  not  have  the  right  to  remove 
It  without  the  plaintiff's  consent  If  then 
the  lessee  may  not  remove  the  proi>erty  dur- 
ing the  term,  without  the  plaintiff's  consent, 
the  question  then  presents  Itself:  Have  the 
defendants,  as  purchasers  imder  the  execu- 
tion sale,  any  better  right  to  remove  the 
property  than  had  the  lessee  or  those  claim- 
ing directly  under  him?  This  Is  the  decisive 
question  In  this  case.  Respondent  contends 
In  his  brief,  that.  Inasmuch  as  the  execu- 
tion sale  did  not  affect  the  rights  of  the  ten- 
ant under  the  lease,,  the  purchaser  may  take 
the  pr<^rty  purchased  relieved  of  any  and 
all  rights  the  plaintiff  may  have  had  therein 
as  against  the  lessee.  In  this  contention  we 
cannot  agree.  The  title  to  the  scenic  rail- 
way acquired  by  the  respondents  as  purchas- 
ers under  execution  sale,  under  the  facts  and 
circumstances  here  disclosed,  must  be  held  to 
be  only  such  as  they  would  receive  by  a  con- 
veyance or  transfer  direct  from  the  lessee. 
Freeman  on  Executions  (3d  £d.)  vol.  3,  p. 
1934. 

It  is  manifest  from  the  terms  of  the  lease 
that  the  plaintiff  had  the  right  to  have  the 
scenic  railway  kept  and  maintained  upon  Its 
premises  during  the  full  term  of  the  lease, 
and  any  attempt  of  the  lessee  or  those  claim- 
ing directly  under  him  to  remove  It  would 
have  been  a  direct  violation  of  its  rights. 
Attaching  creditors  or  purchasen^  at  exe- 
cution sale  acquire  no  better  right  to  Im- 
provements of  the  diaracter  Involved  In  this 
action  than  had  the  lessee  under  the  pro- 
visions of  the  lease.  Swell  on  Fixtures  (2d 
Ed.)  546;  U  v.  Q.  M.  &  M.       v.  Lambert, 


15  Colo.  App,  445,  62  Pac.  9CG;  Webster 
I^umber  Co.  v.  Keystone  L.  &  M.  Co.,  51  W. 
Va.  545,  42  S.  E.  632,  66  U  B.  A.  33 ;  Snow- 
den  v.  Memphis  Park  Ass'n,  7  Lea  (75  Tenn.) 
224,  225. 

As  pointed  out,  the  agreement  of  lease  be* 
tween  the  plaintiff  and  the  lessee,  W.  E. 
Sutherland,  provided  that  the  scenic  railway 
should  be  maintained  and  operated  on  plain- 
tiff's land  for  the  fnll  period  of  ten  years. 
During  this  term  the  plaintiff  is  entitled  to 
have  it  maintained  In  its  park  as  an  attra(>~ 
tion  to  the  public  and  to  receive  12^  per 
cent  of  the  gross  Income  derived  from  Its 
operation.  The  order  therefore  made  by  the 
trial  court  directed  to  the  plaintiff  to  per- 
mit its  removal  by  the  defendants,  claiming 
the  right  to  do  so  under  execution  sale,  be- 
fore the  expiration  of  the  term  as  In  the 
lease  provided,  was,  to  our  minds,  clearly 
an  invasion  of  plaintiff's  rights.  For  the 
reasons  stated,  we  are  of  the  opinion  that 
the  trial  court  committed  error  in  sustain- 
ing defendants'  demurrer  to  plaintiff's  com- 
plaint,  in  dismissing  the  action,  and  in  deny- 
ing the  plaintiff  the  injunctlvo  relief  prayed 
for  against  defendants  In  the  complaint. 

It  is  therefore  ordered  that  the  judgment 
of  the  trlq,!  court  be  reversed,  the  cause 
be  remanded  to  the  district  court,  and  that 
a  decree  t>e  entered  herein  in  favor  of  the 
plaintiff  enjoining  the  defendants  from  re- 
moving the  property  Involved  in  this  action 
from  plaintiff's  premises,  prior  to  the  ter- 
mination of  the  lease,  In  these  proceedings 
mentioned  and  set  forth.  Costs  to  the  plaln- 
UH. 

FRICK,  C.  J.,  and  McCARTY,  THURMAN, 
and  GIDEON.  JJ.,  concur. 


Digitized  by  Google 


UtalO 


ZaBLVKD  T.  FATTER 


813 


DGELUND  T.  FATTER  et  ux.  (No.  8120.) 
(Supreme  Gonrt  of  Utah.    April  8.  101&) 

1.  Evidence  «=>450(3)— Pa«ol  Etidenct— 
Explaining  Wmtings— ADinsamn-iTT. 

In  view  of  the  fact  that  a  deed  in  the  form 
prescribed  by  Comp.  Laws  1907,  §  1981,  con- 
Tejs  whatever  appurtenances  pertain  to  the 
land,  where  such  a  deed  conveyed  land  and  part 
of  the  water  "flowing  from  a  certain  spring 
beloneing  to  and  used  on  the  land  of  said  gran- 
tors,''^ was  silent  as  to  whether  there  was  a 
ditch  or  right  of  way  for  ditch  across  graDtora' 
land  for  tbe  spring  water  when  the  deed  was 
executed,  there  was  a  latent  ambiguify  which 
either  party  could  explain  by  parol. 

2.  Evidence  «=al65(l)— Evidence  Admibsx- 

BIX  TO  CONTBOVEBT  SlMILAB  EVIDENCE  OF 

Othbs  Pabtt— Pabol  Evidence— ExpLAiit- 

INQ  WBZTIN6S. 

In  snch  case,  after  grantee  had  introdaced 
parol  evidence  to  show  toe  ezisteDce  of  a  ditch 
and  right  of  way  as  appurtenant  to  his  land, 
grantors  could  show  a  pared  agreement  that  the 
right  of  way  was  for  a  pipe  line  and  not  a 
ditch.  1 

3.  New  Tbiaz.  ^all9— Atvidavix— TncB  to 

FiLK. 

Where  new  trial  was  moved  for  on  March 
26tfa.  it  was  within  the  discretion  of  the  court 
to  exclude  evidence  in  support  thereof,  where 
the  affidavits  were  not  filed  until  April  26th. 

4.  Appeal  ahd  Ebbob  ^=»1078(S)— Ebbob 
Waived  bt  Fazlubb  to  Aboux. 

Alleged  error  in  overruling  motion  for  new 
trial,  if  not  argued,  is  waived. 

5.  Appeal  and  Ekbob  4=9731(5)— Scon  op 
Review— Pbesbbvation  or  Exceptioob. 

Rule  of  Practice  26  (97  Pac.  z),  requiring 
the  evidence  to  be  set  out  if  alleged  to  be  in- 
sufficient, and  the  partietilars  of  Insufficiency  to 
l>e  specified  being  mandatory,  exception,  redt- 
ing.  "The  court  erred  in  rendering  the  follow- 
ing finding  of  fact,"  and  setting  out  the  finding, 
is  insaffiaent,  since  it  fails  to  indicate  whether 
the  error  mia  of  law  or  auffidenc?  of  the  evi- 
dence.' 

Appeal  from  District  Court,  Salt  Lake 
Connty;  Harold  U.  StqAois,  Judge. 

Actltm  by  Alma  S^nnd  agaliut  Louis 
Faytcr  and  wife.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Marks  &  Jensen,  of  Salt  Lake  City,  for 
appellant.  Van  Cott  &  Moreton,  of  Salt  Lake 

City,  for  respondents. 

THURMAN,  J.  PlatntifT  purchased  2% 
acres  of  land  from  the  defendants,  together 
with  one-llfth  Interest  In  the  water  of  a  cer- 
tain spring.  The  land  purchased  by  plaintiff 
is  the  southeast  portion  of  a  larger  tract 
owned  by  the  defendants,  and  the  parcel  of 


>Baford  V.  Lonergan,  8  Utah,  MI,  21  Pae.  1«4; 
Oonlam  v.  DoaU,  4  titafa,  867,  >  Pac.  668:  Payter 
V.  North.  80  Utah,  lES,  83  Pae.  742,  8  L.  R.  A.  (N. 
8.)  410. 

■Little  et  Rl.  T.  Qorman  et  al..  39  Utah,  63,  114 
Pao.  321;  Hadsr  v.  Taylor,  15  Utah,  161,  49  Pac. 
SSS :  Van  Pelt  v.  Park.  18  Utah,  141.  56  Pac.  381 ; 
Uarka  v.  Taylor,  2S  Utah.  152,  66  Pac.  203 ;  Oenter 
v.  MlnlDg  Co.,  23  Utah.  166,  64  Pac.  862;  Wasatch 
Irrtgation  Co.  v.  Fulton,  23  UUh,  466,  e&  Pac.  205; 
Lroo  v.  Haass,  81  Utah,  SSS,  87  Pae.  1014;  Blue 
<^Mk  Land  A  Live  Slock  Co.  v.  Anderson,  36  Utah, 
81,  98  Pac.  444. 


land  not  conveyed  to  plaintiff  lies  betweot 
the  land  so  couv^ed  and  the  spring.  It 
therefore  appears  that,  in  order  to  convey  tlie 
water  of  the  spring  to  the  land  purchased 
by  plaintiff,  It  Is  necessary  to  cross  defend- 
ants' intervening  land.  Plaintiff  alleges  In 
his  complaint,  and  contended  at  the  trial,  that 
at  the  time  the  land  was  conveyed  to  him  by 
defendants  there  was  a  right  of  way  for  a 
ditch  acrras  defendants'  land  from  the  spring 
to  the  land  purchased  by  plaintiff,  and  that 
for  several  years  prior  to  said  conveyance  a 
ditch  had  been  maintained  and  used  upon 
said  right  of  way  by  defendants  to  convey 
the  waters  of  said  spring  to  the  land  so 
pnichased  by  plaintiff.  Plaintiff  therefore 
insists  that  the  right  of  way  for  a  ditch 
across  defendants'  land  is  appurtenant  to  the 
land  be  purchased,  and  that  it  passed  to  him 
as  such  by  conveyance  of  the  land.  On  the 
other  hand,  defendants,  while  admitting  the 
conveyance  of  the  land  and  one-fifth  of  the 
water  of  the  spring,  deny  the  existence  of  a 
right  of  way  for  a  dltiA,  or  that  there  was 
any  ditch  from  the  spring  to  the  land,  and 
therefore  that  no  ditch,  or  right  of  way  for  a 
ditch  across  defendants'  land,  passed  by  said 
conveyance.  It  is  farther  alleged  In  their 
answer,  and  was  contended  at  the  trial,  that 
at  the  time  of  the  conveyance  of  the  land  to 
plaintiff  it  was  orally  agreed  and  understood 
between  the  parties  that  plaintiff  was  to  have 
a  right  of  way  across  defendants'  land  for  a 
pipe  line  leading  from  said  spring  to  plaintiffs 
land,  provided  said  pipe  line  was  laid  at  a  cer- 
tain depth  below  the  surface.  The  deed  in 
question  was  In  the  form  prescribed  by  the 
statute,  and  by  virtue  of  the  statute  convey- 
ed whatever  appurtenances  pertained  to  the 
land.  Coiup.  Laws  Utah  1907,  |  1981.  The 
action  is  to  quiet  title  and  for  injunctive  re- 
lief. The  case  was  tried  to  the  court  with- 
out a  Jury.  Judgment  was  rendered  for  de- 
fendants.  Plaintiff  a[>peals. 

Tbe  sole  question  of  fact  involved  Is  as  to 
whether  or  not  there  was  a  ditch  or  right  of 
way  for  a  ditch  leading  from  the  firing 
across  defendants'  land  to  phiintiCTs  land  at 
the  time  he  purchased  the  land.  If  there 
was,  it  would  pass  to  plaintiff,  by  the  con- 
veyance, as  appurtenant;  if  there  was  not, 
it  would  not  so  pass. 

The  errors  complained  of  are  that  the 
court  erred  in  admitting  certain  evidence,  in 
refusing  to  admit  a  certain  aflSdavIt  on  ap- 
plication for  a  new  trial,  in  denying  plain- 
tiff's motion  for  a  new  trial,  and  in  the  mak- 
ing of  certain  findings. 

In  tbe  course  of  tbe  trial,  nspondenta  of- 
fered in  evidence  certain*  testimony  as  to 
the  parol  agreement  and  undcxstanding  be- 
tween tbe  parties  when  tbe  deed  was  execut- 
ed concerning  die  right  of  way  for  a  pipe 
line  as  alleged  in  defendants*  answer.  Ap- 
pellant objected  to  said  testimony  on  tbe 
grounds  that  it  tended  to  contradict  or  vary 
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theterniBof  tbedeed.  The  <4aii8e  Inthedeed 
r^Ied  on  bj  appellant,  after  deacriblug  the 
land,  reads  as  follows: 

'together  with  one-fifth  of  the  water  flowing 
from  a  certain  spring  belonging  to,  and  used  on 
the  land  of  said  grantors,  in  the  Boutheaat 
qaarter  of  section  33,  township  and  range 
aforesaid." 

The  testimony  was  admitted;  exception  by 
the  plaintiff. 

[1]  It  will  be  remembered  tbe  real  question 
In  dispute  was,  not  wbetber  the  deed  passed 
the  appurtenances  to  the  land,  for  as  a  mat- 
ter of  law  It  did;  but  was  there  a  ditch  or 
right  of  way  for  a  ditch  across  defendants' 
land  for  the  spring  water  In  question  when 
the  deed  was  executed  by  defendants?  As 
to  this  question  the  deed  was  silent  There 
was  a  latent  ambiguity  which  either  party 
had  the  right  to  explain  by  parol  testimony 
if  such  was  available.  Indeed,  the  ai^ellant 
found  It  necessary,  before  this  testimony  of 
defendants  was  offered,  to  Introduce  parol 
testimony  himself,  tending  to  prove  there 
was  and  had  been  a  ditch  for  many  years 
leading  from  the  spring  along  the  alleged 
right  of  way  to  appellant's  laud. 

[2]  If  the  clause  In  the  deed,  which  we 
have  quoted,  had  read  "used  on  the  land  here- 
by granted,"  Instead  of  "used  on  the  land  of 
said  grantors,"  as  the  same  appears,  the  ap- 
pellant's obJectlMi  would  have  been  Invinci- 
ble, for  it  otherwise  appears  there  waa  no 
other  way  to  convey  the  water  to  appellant's 
land  except  across  the  land  of  defendants. 
But,  as  will  be  seen.  It  cannot  be  Inferred, 
from  the  clause  in  the  deed  which  we  have 
quoted,  that  the  spring  water  was  ever  used 
on  appellant's  land  in  any  manner  or  form. 
After  appellant  had  introduced  parol  evl' 
dence  tending  to  prove  the  existence  of  the 
ditch  and  right  of  way  as  appurtenant  to  his 
land,  the  respondents  certainly  had  the  right 
by  the  same  character  of  evidence  to  contro- 
vert the  testimOTiy  so  introduced  by  appel- 
lant. McPhee  v.  Young,  13  Colo.  80,  21  Pac. 
1014-1017.  Where  the  parol  evidence  offer- 
ed does  not  tend  to  vary  or  contradict  the 
terms  Of  the  writing,  but  merely  to  explain 
a  latent  ambiguity,  we  know  of  no  respecta- 
ble authority  that  holds  It  to  be  inadmissible. 
In  support  of  this  proposition,  respondent 
cites  Buford  v.  Lonergan,  6  Utah.  301,  22 
Paa  164;  Bagley  v.  Bose  Hill  Sugar  Co.,  Ill 
La.  249,  36  South.  539;  Coulam  v.  Doull,  4 
Utah,  267,  9  Pac.  568;  Fayter  v.  North.  30 
Utah,  156,  83  Pac.  742.  6  U  R.  A.  (N.  8.)  410 ; 
9  Ency.  of  Evid.  492,  493;  Abbott's  Trial 
Brief,  163.  See.  also,  10  B.  C.  L.  1019,  and 
17  Cyc.  638. 

In  support  of  his  contention,  appellant 
cites  Jones  on  E!vid.  |  413  (416),  p.  67,  also 
same  volume,  section  486  (497),  p.  367.  The 
authorities  dted  by  appellant  are  not  in  point 
for  the  reason  there  was  no  attempt  by  the 
testimony  In  question  to  vary  or  contradict 
the  terms  of  the  deed. 

But  appellant  also  Insists  that  testimony 
relating  to  an  agreement  for  a  pipe  line  and 


right  of  way  therefor  did  not  tend  to  con- 
trovert  evidence  rdatlng  to  the  existence 
of  a  right  of  way  for  a  ditCh.  We  think 
otherwise.  We  are  of  the  opinion  that  an 
agreement  for  a  idpe  line  right  of  way  across 
defendants*  land  to  conv^  tiie  water  of  the 
spring,  it  siuA  agreement  waa  made,  tended 
to  controvert  the  existence  of  the  ditch  as 
well  aa  the  existence  of  the  right  of  way  for 
a  ditch,  especially  In  view  of  the  testimony 
in  this  OHinection,  rdating  to  this  assign- 
ment, which  shows  that  appellant  at  tlie  time 
the  deed  was  executed  asked  the  respwdents 
how  he  was  to  get  the  water  to  his  land. 
This  teatinumy  certainly  implies  that  at  the 
time  there  was  no  bating  means  of  convey- 
ing the  water.  The  testimony  was  a^ulssible 
as  against  both  grounds  of  objection.  The 
forgoing  remarks  a^ly  to  all  ttie  assign- 
ments ot  error  concerning  the  admission  of 
testimony  relating  to  the  alleged  parol 
agreement 

[S]  Appellant  also  contends  ttiat  the  court 
erred  in  rejecting  the  evidence  ot  one  J.  W. 
Goodwin  in  support  of  ai^iellant's  mt^on  for 
a  new  triaL  The  moticn  tor  a  new  trial  was 
filed  and  served  on  defendante  Bfflirdk  26, 
1917.  The  ahldavlt  waa  not  served  on  re- 
spondents nntU  April  29, 1917,  at  wlilch  time 
they  reserved  the  right  to  object  to  the  same 
being  filed.  Appellant  and  his  counsel  both 
filed  afildavlts  alleging  want  of  knowledge 
on  their  part  as  to  what  Goodwin  knew  abont 
the  case,  in  time  to  file  the  affidavits  within 
five  days,  as  jtrovided  by  the  statute^  The 
court  rejected  the  affidavit  and  overmled  ap- 
pellant's motion  for  a  new  triaL 

Appellant  assigns  the  mllng  of  the  court 
as  error.  The  affidavit  was  not  served  and 
filed  in  time.  Whether  or  not  this  was  the 
reason  for  rejecting  it  does  not  appear.  It 
was  certainly  a  matter  witliln  the  discretl«m 
of  the  court  We  cannot  determine  from  the 
record  that  there  was  any  abase  of  discre- 
tion in  the  matter  complained  ot.  In  support 
of  his  ccmtention  that  it  was  an  abuse  at  dis- 
cretion to  reject  the  evidence,  appellant  cites 
Smith  V.  Whittier.  05  CaL  279,  30  Pac.  631, 
In  which  the  appellate  court  sustained  the  rul- 
ing of  the  trial  court  permitting  an  affidavit 
to  be  filed  after  the  time  allowed  by  the  stat- 
ute had  expired. 

[4]  In  i^t  case  the  appellate  court  simply 
affirmed  the  ruling  of  the  trial  court  which 
Is  altogether  different  from  reversing  a  mllng 
<m  account  of  abuse  of  discretion.  We  find 
no  error  in  the  court  In  rejecting  the  evi- 
dence, and,  as  to  the  alleged  error  in  overrul- 
ing the  motion  for  a  new  trial,  the  same  was 
not  argued,  and  la  therefore  waived. 

[6]  The  only  remaining  exceptions  material 
to  be  considered  relate  to  the  findings  of  the 
court  The  form  of  the  exception  Is  as  fol- 
lows: "The  court  erred  in  rendering  the  M- 
lowing  finding  of  fact:"  then  quoting  verba- 
tim the  finding.  The  same  form  is  used  as  to 
two  other  findings  of  the  court,  all  of  such 
findings  relating  to  facts  deducible  frcmi  evl- 
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dence  admitted  In  the  case  and  upon  which 
the  court  determined  the  merits  of  the  cause. 

There  Is  nothing  In  either  of  these  assign- 
ments to  suggest  or  Indicate  whether  appel- 
lant has  assigned  an  error  of  law  or  sufficien- 
cy of  the  evidence.  It  Is  rendered  still  more 
otiscure  and  doubtful  by  falling  entirely  to 
refer  to  any  page  or  pages  of  either  the 
transcript  or  abstract  where  the  ruling  and 
exceptions  may  be  found.  In  other  words,  a 
total  failure  In  every  respect  to  comply  with 
the  requirements  of  rule  26  of  the  practice 
in  this  court  (97  Pac.  x)  which  has  been  in 
force  ever  since  November  1, 1905.  That  pw- 
tlon  of  the  rale  pertinent  here  reads  as  fol- 
lows: 

"When  the  alleged  error  Is  upon  the  ground 
of  the  inBufficiency  of  the  evidence  to  suBtainor 
justify  the  verdict  or  decision,  tbe  particulars 
wherein  the  evidence  is  so  insufficient  shall  be 
specified.  The  said  aaeignments,  or  so  much 
thereof  relied  upon,  sball  be  set  forth  In  the 
printed  abstract,  together  with  references  to 
the  pages  In  the  transcript  and  abstract  where 
tbe  rulings  and  exceptions  pertaining  thereto 
appear." 

Prior  to  the  adoption  ct  rule  26,  the  prac- 
tice In  this  court  was  governed  entirely  by 
statutory  provisions  wtalctx  were  very  spedflc 
In  requiring  a  specification  of  particulars  In 
which  the  evidence  Is  lnsuffl<dent,  where  that 
ground  was  relied  on.  These  statntes  were 
enacted  at  a  time  anterior  to  1888  and  have 
existed  In  one  form  or  another  In  all  the 
revisions  and  C(»npllatlons  ot  the  laws  since 
that  time.  Gomp.  Laws  Utah  1888,  vol.  2, 
P.  291.  §8  3393  and  3402,  at  pages  296.  297; 
Revised  Stat  Utah  1896>  p.  726.  H  8284  and 
3296,  at  page  730;  Ck>mp.  Laws  Utah  1907, 
I  3284,  as  amended  In  Sesa.  Laws  19C&,  at 
page  33.  The  above  sections  relating  to  speci- 
fication of  particulars  in  which  evidence  is 
Insufficient,  required  In  motions  tor  new  trial, 
were  eliminated  by  amendment  in  Sess.  Laws 
of  1899.  p.  82.  Since  then  it  has  not 
been  neces8ai7  to  qpectfy  particulars  as  to 
Insnffldency  of  the  evidence  in  motions 
for  a  new  trial,  but  section  3281,  Comp. 
Laws  Utah  1907,  has  been  retained  and 
is  still  the  law.  This  court,  however,  in  a 
recent  weU-CMisldered  case  has  held  that  role 
26  Is  a  substantial  complian<»  with, sections 
/3284  last  above  referred  to,  notwithstanding 
it  permits  the  assigDment  of  errors  to  be  fil- 
ed within  five  days  after  the  appeal  is  taken, 
instead  of  requiring  tbe  ^ecification  of  par- 
ticulars in  the  bill  of  exceptions.  Little  et 
at.  T.  Gorman  et  al.,  30  Utah,  63,  114  Pac. 
321.  The  provisions  of  tbe  statutes  above 
referred  to  have  been  under  review  by  this 
court  in  numerous  cases,  and  at  all  times 
have  been  held  mandatory  and  Imperative. 
Hader  v.  Taylor,  15  Utah,  161,  49  Pac.  256; 
Van  Pelt  v.  Park,  18  Utah,  141,  55 
Pac.  381;  Marks  v.  Taylor,  23  Utah.  152, 
65  Pac.  203;  Genter  v.  Mining  Co.,  23 
Utab,  166.  64  Pac.  362;  Wasatch  Irrigation 
Co.  V.  Fulton.  23  Utah,  466,  65  Pac.  206; 


Lyon  v.^  Mauss,  31  Utah,  283,  87  Pac.  1014; 
and  Blue  Creek  Land  &  Live  Stock  Co.  v. 
Anderson,  35  Utah,  61,  99  Pac.  444.  The 
last  two  cases  cited  hold  that  tbe  provisions 
of  rule  26  relating  to  this  question  are  man- 
datory, while  tbe  earlier  cases  cited  con- 
strue the  statutes,  referred  to^  to  the  same 
effect. 

Appellant,  however.  Insists  that,  this  be- 
ing an  equity  case  In  which  the  court  has  the 
right  and  power  to  review  the  evidence  and 
determine  the  case  on  the  facts,  rule  26 
should  not  be  enforced.  That  very  question 
was  determined  adversely  to  appellant's  con- 
tention In  Van  Pelt  r.  Park,  supra,  and.  as 
we  know  of  no  reason  why  that  case  should 
be  overruled,  It  is  our  duty  to  consider  It  as 
binding. 

For  the  reasons  above  stated,  we  do  not 
feel  authorized  to  review  the  evidence  for  the 
purpose  ot  determining  whether  It  is  or  is 
not  sufficient  to  sustain  the  findings.  Tbe  re- 
spondents insist,  as  they  have  the  right  to  do. 
that  we' have  no  power  to  review  the  evidence 
for  such  purpose  under  tbe  assignment  of  er- 
rors filed  by  appellant.  In  view  of  what  ap- 
pears to  be  the  uolform  holdings  of  this  court, 
we  are  bound  to  concur  in  the  contention  of 
respondents. 

For  the  reasons  above  stated,  tbe  judgment 
of  tbe  trial  court  is  affirmed. 

FRIOK,  0.  J.,  and  McCARTT,  GOBFMAN, 
and  GIDEON,  JJ.,  concur. 


SALISBURY  V.  POULSON.  (No.  3183.) 
(Supreme  Court  of  Utah.  March  27, 1918.) 

1.  LiifiTATTON  or  Actions  *=130(10)— 8tat- 
UTB  of  I^itatiohb— Dismissal— New  Ac- 
tion—Statdtt. 

Where  plaintiffs  first  cause  of  action  for 
false  imprisonment,  brought  within  the  year 
limited  by  Comp.  Laws  1907,  {  2879,  was  dis- 
missed because  after  a  jury  was  impaneled  it 
was  discovered  that  the  copy  of  the  complaint 
which  defendant's  counsel  had  obtained  from  the 
clerk's  office  was  not  a  copy  of  the  original  com- 
plaint filed  and  verified  by  plaintiff,  such  dis- 
missal was  not  a  trial  on  the  merits,  and  a  sec- 
ond action,  instituted  within  a  year  after  the 
order  of  dUmissal  was  not  barred  by  section 
2879,  in  view  of  section  2893.  providing  that  if 
any_  action  be  commenced  within  due  time,  and 
plaintiff  fail  otherwise  than  on  the  merits,  and 
the  time  limited  for  the  same  shall  have  expired, 
plaintiff  may  commence  a  new  action  within  a 
year  after  the  faUare.i' 

2.  Appkai,  and  EIbbok  ^»1066  -~  HABMLBSa 
Erbob— Irstbuctxon. 

In  an  action  for  false  imprisonment,  where 
there  was  no  evidence  indicating  defendant  was 

f;uilty  of  restraining  plaintiff  by  personal  vio- 
ence,  an  instruction,  correctly  defining  inten- 
tional restraint,  and  referring  to  restraint  by 
personal  violence,  was  harmless  to  defendant. 

3.  Falsk  Iupbisonuent  <3=»23  — EVIDIIfOX  — 
Reasonable  Value  of  Sebvices. 

Where  an  agreement  is  made  as  to  tbe 
price  to  be  paid  for  dental  work,  such  agreement 
contn^,  and  the  reasonable  value  of  the  den- 
tist's MrvicsB,  if  otherwise  competuit,  is  imma- 
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terial  In  an  action  by  the  patient  ioe  false  im- 
prisoamen:  bj  him  to  make  her  pay  what  he 
claimed  she  owed. 

4.  False  IicFBisoincEKT  «=»10— Enfobcement 
OF  CoNTBACT  Rights. 

Where  a  dentist  did  work  for  a  patient  tor 
an  agreed  price  of  |38,  and  she  claimed  that 
the  agreed  price  wai  $22,  he  had  no  right  to 
take  the  law  into  bis  own  hands  and  imprison 
plainUfF  in  his  office  to  force  her  to  pay  the 
amount  due  him  under  the  agreement,  or  to  en- 
force any  lawful  righu  to  which  be  was  entitled. 

5.  False  lupaisoNifEnT  «9>5  —  Unuwful 
Restsaint. 

Where  a  dentist,  claiming  his  woman  patient 
owed  him  $33  for  plate  work,  while  she  claimed 
that  she  owed  on&  $22,  kept  such  patient  in 
his  office,  locking  the  door,  to  force  her  to  return 
the  plate  or  to  pay  wliat  he  claimed,  be  falsely 
imprisoned  ber  by  unlawfully  restraining  her 
liberty,  and  was  liable  therefor. 

Appeal  from  District  Court,  Cache  Comity; 
J.  D.  CaU,  Jndge. 

AcUon  by  Matilda  Salisbury  against  Dr.  P. 
M.  PoulsoD.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

A.  A.  Law,  of  Logan,  for  appellant  Nebek- 
er,  Thacker  &  Bowen,  ot  Logan,  for  respond- 
ent. 

GIDEX>N,  J.  Plaintiff,  respond«it  here, 
brought  this  action  in  the  district  court  of 
Cache  county  to  recover  damages  for  unlaw- 
ful restraint  and  Imprisonment  of  plaintiff  In 
the  office  of  d^oidant  at  Logan,  Utah,  on  or 
aboat  the  17tli  day  of  July,  1814.  It  appears 
from  the  record  that  the  defendant  was  at 
that  time,  and  had  been  for  a  number  of 
years,  practicing  dentistry  in  that  dty;  that 
Immediately  prior  to  that  date  the  defend- 
ant, under  contract,  had  been  r^airtng  a  set 
of  teeth  and  doing  other  dental  work  for  the 
plaintiff.  It  is  contended  by  the  plaintiff 
that  the  agreed  price  tot  sndi  wo^  was  $22 ; 
on  the  part  of  d^endant  It  Is  claimed  that 
the  agreed  price  was  $33.  It  also  aK>ears 
that  on  or  about  the  16th  day  ol  July  plain- 
tiff  went  to  the  office  of  defendant  for 
the  purpose  of  having  the  plate  tested,  and 
on  that  day  paid  the  dcKfendant  the  som  of 
$11.  On  her  return  the  following  day  to  get 
the  plate  she  tmdered  to  defendant  an  addi- 
tional $11.  at  which  tlim  she  and  the  defend- 
ant were  al<nie  In  defendant's  office.  It  also 
appears  Qiat  on  the  preceding  day  the  defrad- 
ont  had  glvoi  to  One  plaintiff  a  receipt  or 
statemrat  in  whttib  the  price  of  the  work  was 
stated  at  $33.  This  plaintiff  claimed  she  did 
not  read  until  she  returned  home  for  the  rea- 
son that  she  did  not  have  her  glasses  with 
her  and  could  not  see  to  read  without  them. 
On  the  17th,  when  plaintiff  returned,  she 
placed  the  plate  in  her  mouth,  handed  the  de- 
fendant a  check  for  $11,  and  stated,  "There  is 
the  balance  due  you,"  whereupon  it  aeems 
the  defendant'  became  excited,  applied  vile 
epithets  to  the  plaintiff;  stated  to  her  that 
she  was  a  liar;  that  she  knew  the  price  of 
the  work  was  $38;  proceeded  to  lock  the  door 


from  his  office  Into  the  exit  and  also  another 
door  leading  into  a  different  room;  and  In- 
formed the  plaintiff  in  very  emphatic  lan- 
guage that  she  could  not  leave  his  office  until 
the  work  was  paid  for,  and  that  If  she  did 
not  leave  the  teeth  or  pay  the  price  he  would 
take  the  dental  work  out  of  her  mouth.  He 
further  stated  that  he  would  call  the  police, 
and  when  he  attempted  to  do  so  Dy  t^ephone 
plaintiff  arose  as  though  to  leave,  whereupon 
defeodant  Immediately  returned  to  where 
plaintiff  was  standing,  shook  his  flat  In  her 
face,  used  profane  language  toward  her,  told 
her  she  could  not  leave,  and  told  her  to  ke^ 
her  seat  until  he  had  telephoned.  He  there- 
upon telephoned  to  the  marshal  of  the  town 
who  in  a  short  time  came  over  to  ascertain 
the  trouble.  At  that  time  the  defendant  un- 
locked the  door  and  admitted  the  officer,  and 
again  applied  the  same  languagfl  toward  the 
plaintiff  In  the  presence  of  the  officer,  told 
her  she  could  not  leave  his  office  without 
paying  for  the  teeth  or  leaving  the  teeth.  On 
the  advice  of  the  officer,  the  plaintiff  left  the 
teeth  at  the  office,  went  to  her  groceryman  in 
the  town,  obtained  the  additional  $11,  return- 
ed and  paid  It  to  the  defendant,  and  received 
her  teeth.  Plaintiff  had  then  been  in  defend- 
ant's office  between  30  and  50  minutes.  It 
further  appears  that  the  plaintiff  became 
very  nervous  and  sick,  and  as  a  result  of  her 
experience  suffered  a  miscarriage  a  few  days 
thereafter.  Plaintiff  was  awarded  t)oth  com- 
pensatory and  punitive  damages  In  the  court 
below,  and  tvom  that  Judgment  defendant  ap- 
peals. 

[1]  It  Is  contended  by  the  appellant  that 
the  cause  of  action  is  barred  by  subdivision  3 
of  section  2879,  Comp.  Laws  Utah  1907,  which 
Is  as  follows: 

"Action  for  forfeiture,  libeL  assault,  etc. 
•  •  •  Within  one  year:  ♦  •  •  An  action  for 
libel,  slander,  assault,  battery,  false  imprison- 
ment, or  seduction.** 

In  that  regard  It  appears  that  on  ttie  22d 
day  of  December,  1914,  summons  was  served 
on  the  defendant,  with  notice  that  within  ten 
days  thereafter  complaint  woald  be  filed  with 
the  clerk  of  the  dtetrict  court.  It  also  ap- 
pears that  the  attorney  for  plaintiff  In  prepar- 
ing the  QCHnplalnt  had  drawn  two  complaints 
.which  differed  in  a  material  way,  and  that 
the  plaintiff,  after  service  of  the  summons, 
verified  one  complaint,  and  that  ciHupIaInt 
was  filed  with  the  clerk  within  the  ten  days. 
At  the  same  time,  through  a  mistake  or  over- 
sight, the  plaintiff  failed  to  file  a  correct  copy 
of  the  complaint  verified  by  the  plaintiff,  but 
filed  a  copy  of  the  other  complaint  prepared 
by  plaintiff's  counsel.  Defendant's  counsel 
subsequfflitly  secured  the  supposed  copy  of 
the  complaint  filed  with  the  clerk,  and  In  due 
time  filed  an  answer  thereto,  and  the  cause 
of  action  was  not  called  for  trial  until  Novem- 
ber 19,  1915.  After  the  action  had  been  call- 
ed and  a  Jury  Impanded  it  was  discovered 
tor  the  first  time  that  the  coi^  of  the  oom- 
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plaint  which  defendant's  counsel  had  obtain- 
ed from  the  clerk's  office  was  not  a  copy  of 
the  original  complaint  filed,  and  which  bad 
been  verified  by  plaintiff.  Thereupon,  on  mo- 
tion of  defendant's  counsel,  that  action  was 
dismissed.  Thereafter,  on  or  about  the  7th 
day  of  I>ecember,  1D16,  summims  was  served 
npon  appellant,  and  the  complaint  in  the  pres- 
ent action  filed.  Issues  Joined  thereon  and  a 
trial  had.  Additional  damages  are  claimed 
In  this  second  canse  of  action  not  mentioned 
in  the  former  action,  but  the  causes  of  action 
mentioned  in  both  complaints  are  based  on 
the  same  act,  and  grew  out  of  the  same  un- 
lawful restraint  or  imprisonment,  and  is 
therefore  the  same  cause  of  action.  It  Is  the 
contention  of  appellant  that  as  more  than  one 
year  had  elapsed  between  the  time  of  the  in- 
jury complained  of  and  the  time  of  filing  the 
second  action,  the  cause  of  action  Is  barred. 
Section  2898,  Gomp.  Laws  Utah  1907,  Is  as 
follows: 

"If  any  action  be  commenced  witbin  due  time, 
and  a  judgment  thereon  for  tibe  plaintiff  be  re- 
versed, or  if  the  plaintiff  fail  in  such  action  or 
npon  a  cause  of  action  otherwiae  than  upon  the 
merits,  and  the  time  limited  for  the  same  shall 
bare  expired,  the  plaintiff,  or,  if  he  die,  end  the 
cause  of  action  sarrive,  bis  representatives,  may 
commence  a  new  action  within  one  year  after 
the  reversal  or  failure." 

Under  the  facts  stated.  It  is  apparent  that 
the  dismissal  of  the  first  cause  of  action  was 
not  a  trial  npon  the  merits,  and  the  second 
Action  having  been  instituted  within  one 
year  Bttet  the  order  of  dismissal,  that  action 
Is  not  barred  by  the  provisions  of  the  statute. 
Hall  V.  Hnrd,  40  Kan.  374, 19  Pac.  802 ;  Luke 
T.  Bennlon,  36  Utah,  61,  106  Pat  712. 

[2-4]  Other  assignments  of  error  refer  to 
the  instructions  as  glv^  by  the  court  and  the 
refnsal  of  the  court  to  give  other  instructions 
requested  by  the  defendant  It  is  especially 
tilled  £hat  reference  by  the  court  in  its  in- 
structlon  No.  4,  In  defining  what  constitutes 
an  Intentional  restraint  of  the  personal  lib- 
erty of  another,  that  the  defendant  was  prej- 
udiced by  the  court  referring  In  that  instruc- 
tion to  restraint  by  personal  violence.  No  in- 
Umation  was  made  In  that  lnstructl<m  to 
show  that  the  defendant  In  (his  case  did 
aerdse  personal  vlolrace,  but  the  court  idm- 
ply  proceeded  to  define  what;  constituted  the 
Intentional  restraint  by  one  person  of  anoth- 
er <tf  his  personal  Uboty,  and  stated  that 
that  might  be  effected  by  words  alwe,  by  acts 
al<m^  or  by  both  acts  and  words,  or  by  per- 
sonal Tlole&c&   No  cwnplalnt  Is  made  that 


that  Instruction  la  not  a  correct  legal  defini- 
tion of  what  constitutes  Intentional  re- 
straint, and  if  there  Is  no  evidence  in  the  rec- 
ord Indicating  that  the  defendant  was  guilty 
of  restraining  the  plaintiff  by  personal  vio- 
lence, It  is  difficult  to  see  In  what  way  he 
would  be  prejudiced  by  that  Instruction. 

Complaint  is  also  made  that  the  court  erred 
In  its  refusal  to  permit  defendant,  over 
plaintlfTs  objections,  to  Introduce  proof  as  to 
the  reasonable  value  of  the  work  or  services 
rendered  plaintiff  by  defendant.  Both  parties 
contended  that  there  had  been  an  agreement 
and  a  price  fixed  for  the  work  agreed  upon. 
True,  they  did  not  agree  as  to  the  amount, 
but  It  being  admitted  that  some  agreement 
had  been  made  as  to  the  price  of  the  work 
and  services,  the  reasonable  value  of  the 
same  was  therefore  not  a  question  in  the 
case.  In  addition,  let  It  be  admitted  that  the 
defendant  was  right  as  to  the  correct  price, 
and  that  the  services  and  work  were  reason- 
ably worth  that  amount,  still  that  would  give 
him  no  right  to  take  the  law  Into  his  own 
hands  and  imprison  the  plaintiff  to  enforce 
his  version  of  the  contract  or  to  enforce  any 
lawful  rights  to  which  he  might  lutve  been 
entitled. 

There  are  some  further  objections  to  the 
instructions  given,  but  they  are  without  mer- 
it. A  careful  reading  of  the  entire  instruc- 
tions will  disclose  that  the  defradant,  not 
only  was  not  prejudiced  by  the  Instructions, 
but  that  every  contention  or  defense  made  by 
him,  whetlier  be  was  legally  entitled  to  it  or 
not,  was  submitted  to  the  jury,  and  the  In- 
structions were  not  only  fair  to  the  defend- 
ant but  were  as  favorable  to  him  as  he  could 
possibly  have  any  right  to  expect 

[B]  The  acts  of  the  defendant  as  disclosed 
by  the  record.  In  our  judgment,  not  only  justi- 
fied the  jury  In  its  finding  that  the  plaintiff 
was  unlawfully  restrained  of  her  personal 
liberty,  but,  on  the  contrary,  we  do  not  see 
how  any  other  finding  Is  deduclble  from  the 
defraidant's  own  testimony.  That  the  acts  of 
defendant  constituted  unlawful  restraint  of 
plaintiff's  liberty  is  amply  supported  by  the 
authorities.  Kroeger  v.  Passmore,  36  Mont 
604,  93  Pac.  805,  14  I*  B.  A.  (N.  S.)  988. 

We  find  no  prejudicial  error  In  the  record. 
Judgmrat  is  therefMV  affirmed.  Be^Hmdent 
to  recover  costs. 

FRICK,  C.  J.,  and  McOABTT,  COBPUAN. 
and  THUBMAN,  JJ.,  ctmcar. 
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aiRSH  et  aL  T.  OGDBN  FURNITURE  & 
CARPET  GO.    (No.  315ft.) 

(Supreme  Court  of  Utah.   March  28,  1918.) 

1.  Appeal  and  Erbob  ^984(1)— Dbfa-dlt  is 
FiLiNo  Cost  Bu-l— Discbetiow  of  Coubt. 

Under  Comp.  Laws  1907.  S  3351,  provldin? 
that  when  costs  are  awarded  to  a  party  by  an 
appellate  court,  if  he  claims  such  costs,  he  must, 
irithin  SO  daya  after  the  remittitur  is  filed  with 
the  clerk  helow,  deliver  to  luch  clerk  a  memo- 
randum of  bis  coats;  section  3005,  proTiding 
that  the  court  may.  in  furtherance  of  justice 
and  on  such  terms  as  may  be  proper,  relieve  a 
party  from  a  judgment  or  other  proceediiy 
taken  against  bim  tbrovgb  bis  mistake,  ioad- 
vertenoe,  surprise,  or  ezcosable  neglect;  aad  sec- 
tion 3321,  providing  that  the  clerk  of  Supreme 
Court  shall  remit  to  the  lower  court  the  papers 
transmitted  on  appeal,  together  with  the  judg- 
ment or  decision  of  the  court  thereon,  within 
SO  days  after  the  same  shall  have  been  made — 
where  appeUant,  after  judgment  of  reversal 
was  filed  in  Supreme  Court,  did  not  within  30 
days  have  remittitur  aent  down,  and  appellees 
tiiereafter  caused  remittitur  to  be  filed  in  dis- 
trict court  without  notice  to  appellant,  and  ap- 
pellant did  not  within  30  days  thereafter  file 
Its  cost  bill,  decision  of  district  court  denying 
appellant's  motion  to  be  rdieved  of  default  in 
failing  to  file  cost  bill  within  time  will  be  af- 
firmed, no  abose  of  discretion  being  shown. 

2.  Statutes  «=»230— Legislative  Constbttc- 

TION— AMBNDMKNT. 

As  Laws  1817.  e.  116,  amended  Comp.  Lam 
1907,  i  8861,  BO  aa  to  require  service  <a  notice 
in  case  a  remittitur  Is  sent  down,  the  legisla- 
tive construction  was  that  the  old  statute  did 
not  require  notice. 

3.  Coots  «a33>— Rscotkbt— Oomplianci!  with 
Statutb. 

Costa  are  a  creature  of  statute,  and  a  party 
who  is  entitled  thereto  must  comply  with  the 
conditions  imposed  by  the  statute. 

4.  Costs  <&=»2ao  —  Steikino  Cost  Bill  — 
Waxveb  or  Right. 

PlaintifTs  counsel,  who  appeared  specially, 
wculd  not,  by  moving  to  strike  defendant's  cost 
bill  and  at  the  same  time  reserving  the  right  to 
assail  its  correctness,  waive  the  riirbt  to  strike 
the  bflL 

Appeal  from  District  Conrt,  Weber  Codd- 
tj;  B.  A.  Pratt,  Judge. 

Action  by  Ralpb  Hlrsh  and  anotlier,  doloK 
bo^ess  as  Hlrsh  &  Dryfoos,  against  the 
Ogden  FnmltDre  &  Carpet  Company.  From 
a  Judsmeut  granting  plaintiffs*  motion  to 
strike  defendant's  cost  blU,  defmdant  ap- 
peals. Affirmed. 

R.  S.  Famaworth,  of  Ogden,  for  appe- 
lant. G.  R.  Bollln^worth,  of  Ogden,  for 
respondents. 

FRICK,  a  J.  [1]  The  plaintiffs  commenc- 
ed an  action  in  September,  1915,  against  the 
defendant,  hereinafter  called  appellant.  In 
the  district  coujt  of  Weber  county,  and  recov- 
ered a  judgment  In  that  action  against  the 
appellant  The  appellant  appealed  the  case, 
and  this  conrt  reversed  the  Judgment  and 
awarded  costs  to  the  appellant  Hlrsh  et  al. 
T.  Ogden  Fumltnre  &  Carpet  Co.,  48  Utab, 
434,  160  Fac.  283.  Tbe  Judgmmt  of  reversal 
was  filed  In  tbls  court  S^tember  28,  1916. 


On  October  31,  1916,  more  than  30  days  aft- 
er the  Judgment  bad  been  reversed  and  filed, 
and  the  appellant  having  foiled  to  have  tbe 
remittitur  from  this  court  sent  down  to  the 
district  court  plaintiffs*  counsel  caused  tbe 
remittltar  to  be  filed  in  the  district  court 
and  It  was  there  filed  on  that  date.  Neither 
appellant  nor  Its  counsel  was  served  with  no- 
tice nor  bad  any  knowledge  of  the  filing  of 
the  remittitur  until  December  22,  1916,  on 
which  day  appellant's  counsel  filed  In  tbe 
district  court  its  cost  bill  covering  tbe  costs 
awarded  by  this  court  to  appellant.  On  De- 
cember 27,  1016,  plalntUfs*  counsel  appeared 
specially  for  that  purpose  In  tbe  district 
court,  and  filed  a  motion  to  strike  Hie  cost 
blU  filed  by  appellant  tvom  the  files  of  the 
district  court  upon  the  ground  that  the  same 
was  not  ffled  within  the  time  required  by 
our  statatei  The  statute  (C^p.  Laws  1907. 1 
3351)  relied  on  by  plaintiffs,  and  wblch  was 
In  force  wbm  the  cost  bill  In  question  was 
Sled  and  the  motion  to  strike  was  decided, 
reads  aa  follows: 

"Whenever  costs  are  awarded  to  a  par^  by 
an  appellate  court,  if  he  claims  such  costs,  he 
must,  within  thirty  days  after  the  remittitur 
is  filed  with  the  clerk  below,  deliver  to  such 
clerk  a  memorandum  of  his  costs  verified  aa 
prescribed  by  the  preceding  section,  and  there- 
after he  may  have  an  execution  therefor  as  up- 
on a  Judgment  The  costs  to  be  awarded  to  a 
party  as  provided  in  this  and  tbe  preceding  sec- 
tions shall  include  the  reasonable  cost  of  print- 
ing transcripts  and  briefs,  and  the  cost  of  tran- 
scribing the  stenographers  notes  or  minutes  of 
ttie  trial  or  bearing." 

Plaintiffs'  counsel.  In  his  motion  to  strike, 
also  reserved  tbe  right,  in  case  the  motion  to 
strike  should  be  denied,  to  move  for  a  retax- 
atlon  of  tbe  costs.  He  also  apprared  spe- 
cially for  that  purpose. 

On  January  6,  1917,  appellant's  ^counsel 
appeared  and  served  a  notice  on  plalntlflc^ 
counsel  that  on  the  8th  day  of  January,  the 
date  fixed  by  the  conrt,  be  would  apply  to 
the  district  conrt  to  be  relieved  of  bis  default 
In  failing  to  serve  and  file  his  cost  bill  with- 
in the  30  days  required  by  the  foregoing 
statute  upon  tbe  grounds  of  "mistake,  inad- 
vertence, surprise,  and  excusable  neglect." 
The  motion  was  supported  by  affidavits,  and 
the  conrt  also  'heard  oral  evidence  in  sup- 
port of  the  motion,  and  likewise  received  af- 
fidavits and  heard  oral  evidence  in  opposi- 
tion to  appellant's  motion  to  be  relieved,  as 
appellant's  counsel  states  it,  "from  the  de- 
fault in  falling  to  file  Its  cost  bill  within 
thirty  days  after  tbe  filing  of  the  remittitur 
from  tbe  Supreme  Court"  After  a  full  bear- 
ing of  the  evidence  produced  and  the  con* 
tentions  of  both  sides,  the  district  court 
found  in  favor  of  plaintiffs,  granted  their 
motion  to  strike  appellant's  cost  biU,  and  en- 
tered Judgment  accordingly,  from  whldi 
Judgment  this  appeal  is  prosecuted. 

Tbe  principal  errors  that  are  assigned  re- 
late to  tbe  court's  flndlnga  and  conduaions 
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of  taw  and  Judsnwut.  Appellant's  connsel, 
with  much  vigor,  contends  that  the  court 
erred  in  not  erantlng  the  relief  asked  b;  It  in 
its  motion  to  be  relieved  as  before  stated. 
Much  evidence  was  presented  by  appellant 
In  support  of  the  motion  and  much  more 
was  adduced  by  plaintiffs  in  opposition  there- 
to. Tbe  view  that  we  take  of  this  controver- 
sy makes  it  unnecessary  for  us  to  state  the 
evidence  even  In  condensed  form.  Counsel 
for  appellant  contends  that  the  relief  prayed 
fi>r  should  have  been  granted  under  Comp. 
l£iws  1907,  S  3006,  which,  so  far  as  material 
here,  reads: 

"The  court  may,  in  furtherance  of  justice,  and 
on  such  terms  as  may  be  proper,  allow  a  party 
to  amend  any  pleading  or  proceeding  *  *  *  ; 
and  may,  also,  upon  such  terms  as  may  be  lust, 
relieve  a  party  or  bis  legal  representative  from 
a  judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistase,  inadvertence, 
surprise,  or  excusable  neglect" 

Counsel  contends  th&t  the  filing  of  the  re- 
mittitur by  plaintiffs'  counsel  on  October  31, 
1916,  as  before  stated,  was  a  proceeding  tak- 
en against  appellant,  and,  in  view  that  it 
was  filed  without  notice  to  It  or  Its  coonsel, 
the  foregoing  provisions  apply.  If  It  be  con- 
ceded that  the  provisions  quoted  from  tbe 
statute  apply  to  a  case  of  this  kind,  yet  in 
view  of  the  evidence,  and  for  the  reasons 
hereinafter  appearing,  there  Is  nothing  upon 
which  tbe  discretion  of  the  district  court 
could  have  been  based.  It  must  not  be  over- 
looked that  plaintiffs'  counsel,  In  causing  tbe 
remittitur  from  this  court  to  be  filed  In  the 
district  court,  did  precisely  what  the  statute 
aatfaorlzed  him  to  do.  Comp.  Laws  1907,  | 
3321.  reads: 

**The  derk  of  Qie  Supreme  Court  shall  remit 
to  the  lower  court  the  papers  transmitted  to 
the  Supreme  Court  on  the  appeal,  together 
with  the  judgment  or  decision  of  the  Supreme 
Court  thereon,  within  thirty  days  after  the 
same  shall  bave  been  made,  unless  the  Supreme 
Court,  on  application  of  either  of  tbe  parties, 
rtiall  direct  tiiem  to  be  retained  for  the  purpose 
of  enabling  such  parties  to  move  for  a  rehea]> 
ing," 

No  application  for  a  rdiearing  by  either 
party  was  filed  after  the  case  was  decided  by 
this  court.  While  tbe  Judgment  in  favor  of 
plaintiffs  in  the  principal  case  was  reversed 
1^  this  court,  yet  such  reversal,  in  the  main, 
was  based  upon  the  fact  that  appellant  had 
properly  tendered  the  amomit  of  plaintiffs' 
claim  before  the  action  was  commenced,  and 
had  thereafter  k^  that  tender  good,  and 
for  that  reason  the  action  was  prematura 
brought  By  making  ^der«  however,  ap- 
pellant had  adndtted  the  Justice  and  correct 
ness  of  plaintiffs'  claim,  and,  moreover,  had 
reUered  itself  from  the  payment  of  interest 
on  the  amount  and  the  costs  of  suit  In  view, 
ther^ore,  that  appellant  had  succeeded  in 
Its  dalm  of  tender,  it  was  in  no  haste  to 
have  the  remittitur  go  down.  Upon  the  oth- 
er hand,  in  view  of  the  decision  of  this  court, 
the  plaintiffs  bad  but  one  altematlTe,  which 
was  to  receive  the  amount  tendered  and 


titose  up  the  matter.  It  Is  readily  under- 
stood, thwefore,  why  plaintllta'  counsel,  act- 
ing on  behalf  of  his  clients,  desired  that  the 
rendttitnr  from  this  court  should  go  down  as 
soon  as  possible,  so  that  he  might  take  down 
the  tender  and  remit  tbe  money  to  his  cli- 
ents, who  were  residents  of  the  dty  of  Phil- 
adelpbla.  The  record  also  shows  that,  im- 
mediately after  plaintiffs'  counsd  had  gotten 
the  money  tendered,  he  filed  a  dismissal  of 
the  case,  as  he  had  a  right  to  do.  True,  the 
district  court  refused  to  enter  Judgment  of 
dismissal,  but  why  the  court  refused  to  do  so 
we  do  not  nnderatand.  That  fact,  however, 
we  do  not  consider  as  material,  and  hence 
will  not  refer  to  it  again. 

[2]  As  we  read  the  statute,  plaintiffs'  coun- 
sel had  a  perfect  legal  right  to  have  the  re- 
mittitur go  down  and  to  file  the  same  in  the 
district  court  Just  as  was  done.  Nor  is  there 
anything  In  the  statute  which  required  him 
to  serve  notice  on  appellant  or  its  counsel 
that  t^e  remittitur  had  been  sent  down  and 
filed  in  tibe  district  court.  That  such  was  the 
case  Is,  we  think,  made  clear  from  the  fact 
that  since  this  motion  was  determined  in  the 
:  district  court  the  Legislature  has  amended 
section  3351,  supra  (chapter  115,  Laws  Utah 
1917,  S  388),  by  requiring  service  of  notice  on 
the  adverse  party  In  case  a  remittitur  Is  seat 
down  as  was  done  in  this  case,  and  that  the 
time  within  which  tbe  cost  bill  must  be  serv- 
ed and  filed  dates  from  the  service  of  such 
notice.  If  service  of  notice  bad  thus  been 
required  under  the  statute  as  It  stood,  it 
would  have  been  a  useless  ceremony  to  bave 
amended  it  Clearly  tbe  le^slative  construc- 
tion was  that  the  old  statute  did  not  require 
notice,  and  therefore  they  amended  it  so  that 
service  of  notice  was  required. 

[31  Apart,  however,  from  tbe  statute,  we 
think  all  the  authorities  are  to  tbe  effect  that 
costs  are  a  creature  of  statute,  and  that  a 
party  who  Is  entitled  thereto,  in  order  to  re- 
cover them  from  his  adversary,  most  com- 
ply with  the  conditions  imposed  by  the  stat- 
ute relating  to  costs. 

In  the  case  of  Candler  v.  Washoe  Lake, 
etc.,  Ca,  28  Nev.  422,  82  Pac.  458,  the  deci- 
sion of  the  court  Is  correctly  reflected  In  the 
first  beadnote,  which  reads: 

"An  appellant,  to  whom  costs  have  been 
awarded  oo  appeal,  must  comply  with  the  stat- 
ute and  rules  of  the  court  governing  the  taxa- 
tion of  costs,  in  order  to  make  the  decision  ef- 
fectual" 

"Coats  are  only  recoverable  by  force  of  the 
statute,  and  the  allowance  of  them,  in  any  case, 
will  depend  on  the  terms  of  the  statute.'^  Ap- 
person  r.  Mutual,  etc.,  Co.,  38  N.  J.  Law,  p. 
39a 

In  D.  M.  Osborne  ft  Co.  v.  Paulson,  87 
Minn.  46;  33  N.  W.  12,  it  Is  held  that  if  a 
party  who  Is  entitled  to  costs  fails  to  claim 
tbem  aa  provided  by  the  rules  of  the  Sur 
preme  Court,  which  rules  are  the  source  of 
the  right  to  recover  costs  in  Minnesota^  he 
forfeits  his  right  to  recover  costs. 

In7B.aiA.i81«p.  803,  the  law  respect- 
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Ing  the  right  to  recover  costs  in  appelate 
courts  Is  stated  Oius: 

"Thfl  practice  of  awarding  and  taxing,  the 
time  within  whldi  cost  bills  muat  be  filed,  and 
the  items  allowable,  are  aU  matters  of  stata* 
tory  reculation.  amplified  by  rules  of  eourt" 

In  11  Cyc.  204,  It  la  said: 

"The  right  to  costs  on  appeal  or  writ  of  error 
are  dependent  eolely  on  statate.  In  the  absence 
of  special  statutory  antborlsation,  such  costs 

cannot  be  allowed." 

In  Murray  v.  Whittaker,  17  111.  230,  a*d  In 
Campbell  t.  Weakley,  7  B.  Mon.  (46  Ky.)  22, 
it  is  held  that  the  adverse  party  is  not  en- 
titled to  notice  of  the  sending  down  of  the 
mandate  (remittitur)  from  the  appellate 
court,  and  that  ^ther  party  has  the  right  to 
file  the  mandate  in  the  lower  coart  without 
notice  to  his  adversary. 

Counsel  for  appellant  has  cited  a  number 
of  cases  which  he  claims  &vor  his  conten- 
tion, among  which  are  the  following:  Smith 
V.  Alford,  31  Utah,  346,  88  Pac.  16;  Douglas 
V.  Badger  State  Mine,  41  Wash.  266.  88  Pac. 
178,  4  L.  IL  A.  (N.  S.)  196;  McDonald  v. 
Burke,  3  Idaho  (Hash.)  403,  28  E^c.  440,  36 
Am,  St.  Rep.  289;  Burnbam  v.  Hays,  3  Cal. 
115,  58  Am.  Dec.  389;  Remsberg  v.  Hackney 
Ufg.  Co.,  174  Cal.  792,  164  Pa&  782;  Olcese 
V.  Justice's  Court,  166  Cal.  82,  103  Pac  317; 
Radovidk  v.  French,  86  Neb.  341,  135  Pac 
920,  196  Pac  701.  48  L.  R.  A.  (N.  S.)  642, 
Ann.  Ctas.  10160*  1119;  Bot8f(>rd  v.  Van 
Riper.  32  Ner.  214,  106  Pac.  440;  HavUand 
T.  Southern  Galifonda,  etc.,  Co.,  172  Cal.  001, 
168  Pac  328. 

We  have  carefully  considered  the  decisions 
In  the  foregoing  cases,  as  well  aa  all  others 
dted  by  counsel,  and  we  are  constrained  to 
say  that  none  la  In  point  or  can  be  given 
effect  vpoa  the  controlling  question  in  the 
case  at  bar.  Some  of  tbe  decisions  referred 
to  refer  to  die  setting  aside  of  defaults,  oth- 
ers refer  to  the  Question  of  what  conotltutes 
A  proceeding,  wlille  stlU  others  refer  to 
when  a  party  by  appearing  In  a  case  or  pro- 
ceeding waives  the  ri^t  to  object  to  certain 
proceedings  or  confm  Jurisdiettw  over  his 
person  in  the  court. 

[4]  Tbe  only  question  involved  in  tills  pro- 
ceeding to  which  any  of  the  fOTegoing  casea 
can  be  said  to  even  remotely  refor  is  the 


question  of  whether  plalntlffli*  connsel,  by 
moving  to  strike  the  coat  bill  in  question  and 
at  the  same  time  reservli^  the  right  to  as- 
sail tbe  correctness  of  tlie  bill,  bad  waived, 
his  n^sbt  to  strike  the  bill.  As  we  pointed 
out  before,  counsel  appeared  qredally  for  the 
purpose  of  striking  tbe  cost  bill,  and  also  tor 
the  purpose  of  relaxing  or  atrlklng  certain 
items  of  costs  contained  in  the  bilL  Gonosd, 
ther^ore,  by  no  act  of  bis,  waived  the  right 
to  move  to  strike  the  cost  bill  because  not 
filed  within  the  time  required  by  the  statute. 
For  the  reasons  Just  stated,  tbe  case  of 
Smith  V.  >Uford,  supra,  Is  not  In  point  In 
that  case  a  coat  bill  had  been  prematurely  fil- 
ed by  the  prevailing  party.  The  adverse 
party,  at  a  time  when  the  cost  bill  could 
bave  been  properly  filed,  appeared  generally 
and  moved  to  retax  the  costs  included  in  the 
bill.  It  was  accordingly  held  by  this  court 
that  having  assailed  tbe  cost  bill  on  the  mer- 
its, at  a  time  when  it  could  have  been  prop- 
erly filed,  the  adverse  party  recognized  the 
bill  as  properly  filed,  and  waived  tbe  right 
to  assail  it  on  the  ground  that  it  was  pre- 
maturely filed.  No  such  question  la  Involv- 
ed here. 

In  view,  therefore,  that  the  appellant  baa 
wholly  failed  to  comply  with  tbe  conditions 
imposed  by  section  3351,  supra,  respecting 
the  filing  of  its  cost  bill,  and  nothing  being 
made  to  appear  that  tbe  district  court  In  any 
particular  has  abused  its  discretion  In  re- 
fusing to  relieve  tbe  appellant  from  comply- 
ing with  the  statute,  if,  indeed,  the  court 
had  the  power  under  section  3005  to  do  that 
—a  question  not  decided — ^we  have  no  alter- 
native save  to  affirm  tbe  judgment  of  the 
district  court 

We  desire  to  add  In  conclusion,  however, 
that  in  view  that  section  8351  has  bea 
amended  as  before  stated,  and  for  that  rea- 
son the  question  here  involved  cannot  arise 
again,  we  have  stated  no  more  of  the  facts 
or  proceedings  of  this  case  than  was  abso- 
lutely necessary  to  decide  the  question  pre- 
sented. 

The  judgm«it  is  therefore  affirmed,  plain- 
tiffs to  recover  costs. 

UcOARTT,  CORFMAN,  THDRUAN.  and 
GIDEON,  JJ.,  concur. 
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GEEAT  FALLS  TOWN-SITB  00.  T. 
KOWELL. 

SAME  V.  KOWELL  et  nx. 

(Sot.  8S94.  3934.) 

(Supreme  Court  of  Montana.    April  20,  1918.) 

1.  Appeal  and  Bbrob  <&=»1078(6)— Revikw— 
Mattebs  Not  Aboued, 

Where,  on  appeal  from  an  order  denying 
new  trial,  no  argument  is  advanced  challenging 
the  justice  or  accuracy  of  the  verdict,  the  or- 
der will  be  affirmed. 

2.  Appeal  and  E^rob  (&=9877(4)— Ebbto  Not 
Affecting  Appellant. 

Where  plaintiff  on  appeal  in  ejectment  does 
not  complain  of  the  judgment  in  go  far  as  it  ad< 
judlcatcs  that  plaintiff  has  no  interest  in  the 
property,  he  cannot  complain  that  the  adjudi- 
cation Uierein  of  title  in  defendant  was  not  sup- 
ported by  ft  cross-complaint  or  counterclalio 
asking  such  relief. 

Appeal  from  District  Court,  Cascade  Coun- 
ty ;  J.  B.  Leslie.  Judge. 

Action  by  the  Great  Falls  Town-Site  Com- 
pany, a  corporation,  against  Jolin  Kowell 
and  wife.  Judgment  for  defendants,  and 
plaintiff  appeals  from  Judgment  and  from 
an  order  denying  motion  for  new  trial;  the 
two  appeals  being  consolidated.  Affirmed. 

Cooper,  Stephenson  &  Hoover,  of  Great 
Falls,  for  appellant  Greene  &  Oockrlll,  of 
Great  Falls,  for  respfflidents. 

SAN7CEB,  J.  These  are  separate  appeals, 
one  from  the  judgment,  and  another  from  an 
order  denying  plaintiff  a  new  trial,  consoU- 
dated  and  submitted  at  the  reau^t  of  coun- 
sel for  plaintiff,  appellant  bere. 

The  action  was  In  ejectment,  tlie  plaintiff 
claiming  title  to  a  certain  tract  of  land  In 
Cascade  county  In  tbe  possession  of  the  de- 
foidants  Jobn  and  Annie  KowelL  John 
KoweU  answered,  denying  the  plaintitrs 
title,  Reading  the  statute  of  limitations, 
and  affirmatively  ailing  facts  and  drcnm- 
stances  amounting  to  adverse  possesedoa  for 
OTer  22  years,  but  without  casting  the  af- 
firmative allecattons  in  the  form  of  a  coun- 
terclaim or  aoss-bill.  Trial  was  to  a  Jury, 
wbose  verdict  was  a  gaiwal  (me  "for  the 
defendant.**  XTpoQ  tills  imdlct  Judgment 
was  entered  that  defoidant  John  Kowell 
have  his  costs,  and  further  that  "die  said 
de^dant  John  Eowell  have  and  retain  pos< 
session  of  the  lands  In  the  answer  of  de- 
fendant described;  he  having  established 
title  thereto  and  the  whole  thereof  by  ad- 
verse possession  according  to  law." 

[11  Upon  neither  appeal  is  there  any  brief 
or  argument  challenging  the  Justice  or  ac- 
cnracy  of  the  verdict,  nor  Is  It  anywhere  sug- 
gested that  there  Is  any  reason  why  the 
plaintiffs  motion  for  a  new  trial  should  have 
been  granted.  The  order  denying  a  new 
trial  mast  therefore  be  affirmed. 

[2]  On  the  an^peal  from  the  Judgment  the 
only  contention  Is  that  the  judgment  is  too 


broad,  in  that  It  affirmatively  adjudicates 
title  in  the  defendant  without  sufficient  basis 
In  the  pleadings  for  such  adjudications,  end 
the  only  relief  sought  Is  a  modification  ac- 
cordingly. In  so  far  as  the  judgment  deter- 
mines the  plaintiff  to  be  without  right  or 
title,  it  is  not  assailed;  yet  by  that  judg- 
ment the  plaintiff  is  put  ont  of  the  case,  and, 
being  out.  It  cannot  complain  of  provisions 
in  the  judgment  which  are  academic  so  far 
as  its  Interests  are  concerned.  As  It  Is  not 
injured  by  the  scope  of,  the  judgment,  it 
cannot  be  benefited  by  a  modification  thereof. 
The  judgment  la  therefore  also  affirmed. 

BBANTLT,  a  J.,  and  HOIiOWAT,  X, 
concur. 


SCHETTT  v.  GALLATIN  VALLEY  BOLT^ 

ING  CO.   (No.  389S.) 
(Supreme  Court  of  Montana.    April  16,  1918.) 

1.  Masteb  and  Sebvant  €=>278(3>— -Injubies 
TO  Sebvant  —  Negligence  —  SuBTicrENCY 
OF  Evidence. 

In  notion  by  servant  for  injuries  from  fall- 
ing of  pile  of  sacks  of  flour  which  he  was  climb- 
ing, evidence  held  insufficient  to  sustain  finding 
that  the  sacks  fell  by  reason  of  negligence  of 
master. 

2.  Neqlioence  *=9l21{l),  134  (1)— BtTBDEW  or 
Proof. 

The  burden  la  on  one  alleging  negligence  to 
prove  it  by  substantial  evidence,  and  evidence 
fomishing  a  basis  for  two  equally  permissible 
inconaifltent  conclusions  is  insufficient. 

3.  Master  and  Servant  «=>278(16)  —  Fail- 
ure to  Inspect— Sutficibnct  of  Evidence. 

Evidence  Aeld  insafflclent  to  sustain  a  find- 
ing that  master  did  not  inspect  piled  sactis  of 
flour  to  see  that  they  were  not  in  danger  of 
falling. 

4.  Mabtbb  and  Skbvaitt  ^124(l>--DtrrT  to 
Inspect. 

Where  a  servant  fails  to  show  that  piled 
sacks  of  flour,  which  fell  while  he  was  climbins 
them,  were  not  piled  strafsht,  it  was  immatPrlBl 
that  the  master  failed  to  inspect  to  see  that  they 
were  straight. 

6.  Master  and  Servant  ®sj265{5)— Injuries 
to  Servant— Res  Ipsa  Loqditur. 
Where  from  evidence  it  was  as  permissible 
to  conclude  that  piled  sacks  of  flour  were  caused 
to  fall  by  plaintUF  servant's  manner  of  climbing 
thuu  as  that  the  pile  was  in  a  dangerous  condi- 
tion, the  doctrine  of  res  ipsa  loquitar  did  not 
apply. 

Appeal  from  District  Cbnrt,  Gallatin  Coun- 
ty ;  Ben  B.  Law.  Judge. 

Action  by  Henry  O.  Scheytt  against  the 
Gallatin  Valley  Milling  Gompany,  a  corpora- 
tion. From  Judgment  for  plaintiff  and  ordei 
denying  new  trial,  defendant  appeals.  Be 
versed,  with  directions. 

Geo.  T.  Fatten,  of  Bozeman.  for  a^llant. 
H.  S.  Farris  and  C.  B.  Oarlson,  both  of  Bose- 
man,  for  respondent 

BRANTLY,  G.  3.  Action  for  damages  for 
personal  Injuries  sustained  by  plaintiff  during 
the  course  of  his  employment  by  defendant 
as  nnutabout  In  one  of  its  warehouses  at 
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Belgrade  In  Qallatin  comity.  Tfae  d^endant 
owns  and  operates  a  flonr  mill  at  Belgrade. 
In  coimectloo  wltb  It.  It  owns  warehouses 
used  for  the  purpose  of  storine  flour  and  oth- 
er mill  products.  Plaintiff  bad  been  In  the 
service  of  the  defendant  for  three  years  and 
about  ^tat  months.  During  one  year  of 
this  time  be  bad  occupied  the  position  of 
foreman  in  charge  of  the  roustabout  crew 
consisting  of  from  two  to  six  men,  but  about 
a  year  before  the  time  of  the  ac(ddent  he  had 
been  superseded  by  Frank  Lynn  and  there- 
after serred  as  a  roustabout  While  engaged 
In  tbls  capacity  bis  duties  required  him  to 
perform  any  labor  necessary  about  the  mill 
and  warehouses,  including  the  moving  of 
sacks  of  flour  from  the  mill  to  the  warehouses 
and  piling  them  thereon,  and,  when  occasion 
demanded,  taking  the  sacks  from  the  jAles 
and  loading  them  In  cars  for  shipment.  The 
duties  of  the  foreman  were  to  superrlse  the 
roustabouts  In  the  performance  of  tbeir  du- 
ties, including  the  handling  and  piling  of 
flour  in  the  warehouses  and  the  inflection  of 
the  piles  ^m  time  to  time  to  see  that  in  the 
process  of  settling  thv  did  not  get  out  of 
plumb  and  become  likely  to  fall, 'thus  creat-i 
Ing  a  source  of  danger  to  those  who  might 
be  working  in  proximity  to  them  or  engaged  ■ 
In  loading  cars  from  them.  The  accident 
occurred  on  August  5,  1914.  Lynn  bad  been 
absent  from  July  20tb  in  attending  to  other 
duties  assigned  bim.  He  had  returned  about' 
August  1st.  During  his  absence  the  plaintiff  I 
had  superintended  the  other  roustabouts  lb 
the  building  of  a  pile  of  08-pound  sacks  In 
one  of  the  warehouses  which  adjoined  the ! 
mill.  It  consisted  of  four  or  five  tiers,  each ' 
made  up  of  two  rows  of  sacks  laid  end  to  end,  i 
the  Joints  being  broken  as  in  laying  brick  In 
a  wall.  The  ends  of  them  were  tied  or  locked  ' 
by  sacks  laid  crosswise.  The  end  of  the  tiers  ' 
constituted  the  end, -and  the  sldra  of  the 
outer  tiers  the  side,  ot  the  pUe.  It  was  12  or 
11  feet  high,  and  extended  up  near  the  slant 
of  the  roof  of  the  warehouse.  PlalntlfF  bad 
pers(mally  asdsted  In  building  this  pile.  Hr. 
Parkins,  the  secretary  and  head  bookke^r 
of  the  defendanf,  bad  charge  of  the  business 
ofllce,  including  general  charge  of  13ie  ware- 
houses. On  August  5th  he  delivered  to  plain- 
tiff an  order  to  clean  a  car  on  the  warehouse 
track  of  the  Milwaukee  railroad  and  load  it 
with  flour,  to  be  taken  out  about  noon.  Lynn, 
the  foreman,  was  not  then  in  the  warehouse, 
but  was  nearby.  Without  notifying  blm  of 
the  receipt  of  the  order  or  awaiting  instruc- 
tions from  him,  plaintiff  proceeded,  in  com- 
liany  with  Edgar  Bertelson,  another  roust- 
about, to  execute  the  order.  While  Bertelson 
was  bringing  up  a  truck  to  receive  a  load  of 
sacks,  plaintiff  dlimbed  up  the  side  of  the 
pile  to  pass  them  down.  He  bad  climbed  up 
to  the  top  of  tlie  i^le  near  the  roof,  when  the 
sacks  began  to  roll  and  fall.  He  atten^tted  to 
catdb  hold  of  the  rafters  to  allow  the  sacks 
to  go  under  Um  but  was  not  able  to  do  so. 
He  then  Jumped,  and,  being  caught  by  the 


falling  Ba(^s,  suffered  a  comminuted  fracture 
of  the  tesavr  of  bis  left  leg  and  a  minor  in- 
Jury  to  the  ankle. 

The  negligence  alleged  in  the  complaint  is 
(1)  that  the  defendant  had  permitted  the 
tiers  of  sacks  compriiring  the  pile  to  be  so 
n^ligently  built  that  while  the  outside  tier 
was  apparently  atra^ht  and  safe,  the  tier 
Immediately  behind  it  was  standing  in  an 
uneven,  unsui^rted,  crooked,  leaning,  and 
otherwise  defective  condition,  so  that  it 
caused  the  first  tier  to  fall  upon  the  plaintiff 
as  he  attempted  to  climb  the  pile;  and  (2> 
that  defoidant  had  failed  to  inspect  the  tiers 
of  sacks  In  the  pile  and  had  omitted  to  warn 
the  plaintiff  its  dangerous  condition.  The 
answer,  admitting  the  occurrence  of  the  ac- 
cident and  consequent  injuries  of  the  plain- 
tiff, denies  that  defendant  was  guilty  of 
negligence.  It  also  alleges  the  usual  defenses 
of  contributory  negligence  and  assumption 
of  risk.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.  The  defendant 
has  appealed  from  the  Judgment  and  an  order 
denying  its  motitm  for  a  new  trial. 

[1]  Counsel  challenges  the  integrity  of  the 
judgihent  on  the  ground  that  the  evidence  la 
Insufficient  to  justify  the  verdict,  and  that 
the  court  therefore  erred  in  denying  defend- 
ant's motion  tor  a  new  trial.  Among  others 
he  makes  the  contention  that  there  is  no 
substantial  evidence  to  establish  the  negli- 
gence alleged  In  respect  to  the  condltim  of 
the  pile  of  sacks.  After  a  careful  study  of 
the  record  we  have  concluded  that  this  con- 
tention must  sustained. 

The  plaintiff  was  himself  the  only  witness 
who  testified  in  his  behalf  as  to  the  circum- 
stances of  the  accident ;  and  as  his  testimony 
was  not  aided  In  any  way  by  that  of  any  of 
defendant's  witnesses,  we  must  look  to  it 
alone  to  find  support  for  the  charge  of  negli- 
gence. As  presented  In  the  transcript,  his 
testimony  is  not  clear.  The  following  brief 
synopsis  of  it,  added  to  the  foregoing  state- 
ment, with  the  excerpts  quoted  below,  in- 
cludes all  to  be  found  therein  on  the  subject. 
He  stated:  That  the  pile  had  been  standing 
for  about  two  weeks;  that  when  he  went  to 
It  he  climbed  up  the  middle  of  the  side ;  that 
he  went  up  until,  he  judges,  his  waistline 
was  about  even  with  the  top;  that  he  then 
saw  that  It  was  moving;  and  that  he  saw 
the  first  tier  moving  toward  him,  and  a  part  - 
of  the  second.   We  quote: 

"Q.  Was  the  second  tier  ieaniiiR  against  the 
forward  tier?  A.  Yes,  Bir.  •  •  *  I  then 
tried  to  run  my  hand  into  the  rafters,  but 
couldnt  reach  It,  so  as  to  let  the  flour  rm  from 
under  me.  I  then  Jumped  and  the  flour  fell  over 
onto  me.  Q.  Did  any  of  the  second  tier  fall, 
Mr.  Soheytt?  A.  Some.  Q.  Do  you  know  how 
much  of  the  second  tier  fell?  A.  No,  I  do  not." 

Again: 

"I  don't  know  how  much  of  the  first  tier  of 
flour  came  with  me  when  I  fell,  nor  the  second 
tier  either.  If  they  were  leaning  any,  they  are 
bound  to  come  together.  I  hadn't  touched  the 
second  row  that  made  up  the  first  tier  as  I  got 
up  on  top.  I  stated  that  I  bad  gotten  up  so 
that  my  waistline  waa  about  even  with  the  top. 
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In  stardng  to  climb  the  pile  I  did  not  rnn  or 
jump;  it  wonldn't  do  any  good  to  jump  because 
yon  have  got  to  go  up  the  side.  I  didn't  look 
around  ;  I  juit  valked  to  the  pile.  It  is  not 
always  easy  to  go  on  a  pile  of  flour ;  but  when 
climbing  you  have  got  to  walk  right  Dp." 

Again: 

"Those  tiers  ot  flour  sbould  be  as  strnifrht  as 
possible;  ttiere  is  very  little  space,  if  any.  be- 
tweat— probably  a  little  at  the  bottom;  there 
Is  very  little  space  at  the  top— ought  not  to  be 
any— they  should  fit  tight.  There  is  sufficient 
space  so  that  you  can  look  up  between  them  and 
upp  if  the  tiers  are  leaning  against  each  other. 
When  I  came  in  and  looked  at  this  pile  I  gave  a 
Klance  at  it,  and  it  apiwared  to  me  to  be  safe— 
I  menn  by  that  that  it  was  perfectly  safe  to 
climb  up.  The  forward  Her  appeared  to  be 
straight  •  •  •  Th^  piles  of  flour  get  ont 
of  plumb  quite  often,  and  the  foreman's  inspec- 
tion discloses  these  defects.  lie  would  then 
order  the  men  to  repile  or  brace  it.  •  •  • 
There  are  piles  of  flour  in  all  three  of  the  ware- 
h<»i8efl,  or  two  of  them  most  of  the  time.  Al- 
most daily  during  tliat  period  of  one  year  that  I 
was  foreman,  I  had  occasion  to  Inspect  these 
pilefi.  and  I  became  quite  skilled  in  noticing 
whether  or  not  the  flour  was  piled  up  properly 
or  whether  it  was  leaning,  or  whether  it  re- 
quired repiling.  As  a  matter  of  fact  I  became 
quite  skilled  in  that  respect.  T  would  go  along 
the  ends  of  the  piles  and  look  between  the  tiers 
and  see  whether  or  not  the  tiers  were  leaning. 
At  that  particular  pile  there  was  no  floor  In 
the  center  [of  the  warehonse]  at  all.  There  is 
a  vacant  space  there  that  there  u  no  flour  is  at 
all.  In  other  words,  there  was  a  space  of  about 
10  feet  in  front  of  the  end  between  the  piles. 
*  •  •  When  I  went  into  the  warehouse  in  the 
morning  of  Auguat  5,  1914,  I  did  nut  inspect 
the  pile  to  see  whether  it  was  safe;  I  just  made 
a  caKual  glance  and  then  went  up  the  center 
of  the  pile;  it  wasn't  my  duty  to  inspect  it.  I 
wasn't  on  the  end  of  the  pile;  I  went  ap  along 
tbe  side.  I  didn't  go  to  the  end  of  the  pile  at 
all." 

The-  most  that  can  be  aaid  of  thla  testi- 
mony Is  that  It  Bmounts  to  a  mere  conclusion 
by  the  plalntur  that  the  second  tier  was  out 
of  iriamb  because  the  outer  tier  fell,  brtnf^ing 
a  part  of  It  down.  It  natives  the  Idea  ttiat 
be  ascertained  this  fact  by  obaerrlng  the  con- 
4lltlon  of  the  pile  before  he  attempted  to 
climb  np  on  It;  and  the  position  In  which  he 
-vras  standing  at  the  time  he  dlscorercd  it  In 
motion  also  negntlves  the  Idea  that  be  could 
then  obserre  whether  the  second  tier  wn» 
leaning.  If  there  was  no  space  between  the 
tiers  at  the  top,  as  he  said  sbould  have  been 
the  case  If  the  pile  bad  been  property  built, 
and  he  nowhere  suggests  that  this  was  not 
the  fact,  it  was  manifestly  impossible  for 
bim  to  see  that  the  second  or  inner  tier  was 
out  of  plumb  and  leaning  against  the  outer 
one.  Nor  is  there  any  sugjteatlou  in  his  tes- 
timony that  tends  to  exclude  the  Idea  that  In 
attempting  to  climb  to  the  top  by  thrusting 
his  hands  and  feet  between  the  sacks,  as  he 
must  have  done — he  did  not  use  a  ladder  or 
other  device  to  asftist  him — he  pulled  the 
sacks  down  upon  himself.  Thus,  whereas 
It  was  Incumbent  upon  him  to  furnish  the 
Jury  substantial  proof  of  tbe  defective  and 
dangerous  condition  resulting  from  defend- 
nnt's  negligence,  he  left  them  to  speculate 
as  to  the  cause  of  the  injuries.  That  tbia  Is 


the  probative  value  of  tbe  evidence  Is  enipha* 
sized  by  tbe  uncontradicted  testimony  of  Mr. 
Fisher,  the  general  manager  of  the  defend- 
ant. When  he  heard  of  the  accident  be  went 
Immediately  to  the  warehouse  where  plain- 
tiff was  lying  on  the  floor,  and  upon  asking 
him  bow  be  had  been  hurt  received  the  an- 
swer, "that  he  thought  he  was  careful,  but 
probably  he  may  have  been  a  little  careless?, 
he  thought  probably  It  was  bts  own  fault." 
When  tbe  evidence  Is  In  thla  condition  It  will 
not  support  a  recovery. 

[2]  The  burden  la  upon  him  who  alleges 
negligence  to  prove  It  by  substantial  evi- 
dence (Relno  V.  Mineral  Land  Dev.  Co.,  33 
Mont.  291,  99  Pac.  S-^S;  Byrnes  v.  Butte 
Brewing  Co.,  44  Mont  328,  119  Pac.  788,  Ann. 
Cas.  1913B,  440);  and  this  burden  is  not 
sustained  i^f  tbe  evidence  furnishes  the  basis 
for  two  equally  permissible  conclusions  as  to 
what  caused  tbe  Injury,  one  of  which  speaks 
negligence  on  the  part  of  the  defendant, 
while  the  other  is  wholly  inconsistent  with 
It,  and  points  to  some  other  efficient  proxi- 
mate cause.  This  court  has  repeatedly  so 
held.  Shaw  v.  Xew  Vear  Gold  Mln.  Co.,  31 
Mont  138,  77  Pac.  616;  Olson  v.  Montana 
Ore  Pur.  Co.,  35  Mont  400,  89  Pac.  731; 
Monson  V.  La  France  Copper  Co.,  39  Mont 
50,  101  Pac.  243,  133  Am.  St  Rep.  649;  Wln- 
nlcott  V.  Orman,  39  Mont.  339,  102  Pac.  570. 

[3, 4]  While,  as  noted  in  the  foregoing 
statement,  one  of  the  duties  of  the  foreman 
was  to  inspect  tbe  piles  from  time  to  time, 
which  would  imply  tbe  duty  also,  in  proper 
cases,  to  warn  the  employes  who  were  re- 
quired to  work  upon  or  near  them  of  their 
dangerous  condition,  there  Is  no  evidence  in 
the  record  that  Lynn  had  neglected  tlils  du- 
ty. True,  he  testifled  that  be  had  not  re- 
ceived any  instructions  on  the  subject;  but 
he  also  testifled  that  it  was  his  custom  to  oiv 
serve  the  different  piles  from  time  to  time, 
that  he  had  looked  over  this  particular  pile 
ou  August  .^d  before  tbe  accident,  and  that  it 
was  apparently  in  a  safe  condition,  because 
none  of  the  tiers  were  leaning.  In  speaking 
of  the  two  rows  of  sacks  making  up  tbe  out- 
side tier,  be  stated  further  that  by  reason 
of  tbe  way  the  flour  was  piled  it  was  imjws- 
sible  for  the  second  tier  to  be  In  a  leaning 
condition  while  tbe  first  or  outside  tier  was 
straight.  This  testimony  was  not  contradict- 
ed in  any  way.  In  face  of  these  categorical 
■statements,  the  Jury  could  not  have  found 
from  the  fact  alone  that  the  pile  fell  that  the 
defendant  failed  In  its  duty  to  inspect  But 
whether  It  did  or  not  Is  wholly  Immaterial  in 
view  of  the  conclusion  stated  above.  If  the 
pile  was  not  in  a  dangerous  condition,  no 
amount  of  inspection  would  have  discovered 
any  danger  and  so  render  a  warning  neces- 
sary. 

[i]  Counsel  for  plaintiff  contends  that  the 
doctrine  of  res  ii;>sa  loquitur  applies,  and 
hence  a  case  was  made  for  the  Jury,  citing 
Hardesty  v.  Largey  Lumber  Co.,  34  Mont 
161,  8&  Pac.  29.   Tills  doctrine,  however,  can 
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have  no  appUcatloii  to  cases  of  this  charac- 
ter. Barry  t.  Badger,  54  Mont.  224,  169  Pac. 
34.  "That  role,  as  applied  to  falling  objects, 
covers  cases  where  the  occurrence  Is  of  such 
an  unusual  and  extraordinary  <^aracter  that 
it  would  not  happen  except  for  want  of  due 
care,  or  that  the  cause  of  the  fail  was  some- 
thing over  which  the  defendant  had  abso- 
lute and  complete  control;  and  that  in  the 
nature  of  things  there  could  be  do  fall  except 
In  the  negligent  doing  of  some  act  peculiarly 
within  the  knowledge  and  control  of  the  de- 
fendant." Samardege  v.  Hurley-Mason  Co., 
72  Wash.  45i>,  130  Pac.  755.  As  stated  above, 
there  is  no  evidence  showing  with  any  degree 
of  certainty  how  the  accident  occurred  and 
whether  it  was  the  result  of  the  unstable 
condition  of  the  pile  or  whether  the  plaintiff 
carelessly  pulled  the  sacks  down  upon  him- 
self in  his  attempt  to  gain  the*top  of  the 
pile  as  he  did. 

Since  the  evidence  is  wholly  insufficient  to 
sustain  the  verdict,  and  it  Is  apparent  ttiat 
the  plaintiff  produced  at  the  trial  all  in  bis 
possession  or  available.  It  would  serve  no 
purpose  to  order  auAther  trlai.  For  the 
same  reason  a  determination  of  the  several 
other  contentions  made  by  counsel  Is  wholly 
unnecessary.  The  Jndgmrait  and  order  are 
reversed  and  tbe  district  court  Is  directed  to 
dismiss  the  actloiL 

Reversed. 

SAMMEB  and  HOLLOWAT,  JJ.,  eoncor. 


TNITED  STATES  NAT.  BANK  OF  BED 

LODGE  V.  SHUPAK  et  al.   (No.  3891.) 
(Supreme  Court  of  Montana.   April  8,  1918.) 

1.  BnJA  AND  NoTBs  4=»318— AoHon  OIT  NON- 
NEooTiABu:  Note— DiTENBES  Available. 

AssuminfT  that  the  note  is  nonnegotiable, 
and  that  plaintiS  indorsee  for  value  took  it  sub- 
ject to  equities  and  defenses  existing  in  favor  of 
defendant  makers  at  time  of  transfer,  defend- 
anta  might  interpose  any  defense  which  they  had 
against  the  original  payee  at  such  time. 

2.  Bills  and  Notes  «s»^2S— Nbqohabls  In- 

STBXTMBNT  LAW— APPLICABILrrY. 

The  proviuons  of  the  Negotiable  lastru- 
ment  Law  deal  with  negotiable,  not  with  non- 
negotiable,  instruments. 

3.  Bills  and  Notes  ^=9395— Pbesentation 
70B  Pathent— Necbssitt. 

Under  Rev.  Codes,  |  6918,  providing  that 
presentment  for  payment  is  not  necessary  to 
charge  tbe  person  primarily  liable,  section  6919', 
specifying  the  time  within  which  presentment 
must  be  made  to  charge  those  secondarily  li- 
able, and  section  5920,  indicating  what  consti- 
tutes such  presentment,  where  action  was 
brought  within  tbe  period  of  limitations,  defend- 
ant makers  of  demand  note  could  not  complain 
of  failure  sooner  to  present  note  (or  payment 

4.  Tehdeb  4»13(8)— Statdts— "Matueitt." 
The  provisitm  of  Rev.  Codes,  |  5918,  that, 

if  the  instrument  Is  by  its  terms  payable  at  a 
special  place  and  the  maker  is  able  end  willing 
to  pay  it  there  at  maturity,  such  abili^  and 
willingness  are  equivalent  to  a  tender  of  jHiy- 
ment  upon  bis  part,  can  have  no  application  to 


a  donand  note;  'Maturity*'  u  used  In  nich  pro- 
vision meaning  tbe  time  when  a  note  or  bill  be- 
comes due. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Maturity; 
Tender.] 

5.  Banks  and  Banking  <©=>144  —  Nequ- 

OKNCB  or  COLLECTINa  BaNK, 
Where  demand  note  was  payable  at  tbe  bank 

to  which  plaintiff  indorsee  seat  it  for  coUectiou, 
negligence  of  such  bank  in  failing  to  charge 
tbe  note  to  the  account  of  defendant  makers 
when  they  had  funds  to  meet  it  cannot  be  im- 
puted to  plaintifl  in  view  M  Rev.  Codes,  { 
5935,  providing  tliat  where  the  instrument  is 
made  payable  at  a  bank  it  is  equivalent  to  en 
order  to  tbe  bank  to  pay  the  same  for  the  ac- 
count of  the  princUwl  debtor;  such  section 
merely  creating  the  bank  the  agent  of  tk0 
maker. 

Q.  Banks  and  Bankino  4»1710) — Cqlukt- 
iNG— Selecting  Agent. 
Although  note  was  payable  at  bank  to 
which  plaintiff  sent  it  for  collection,  the  rule 
that  a  bank  which  undertakes  to  collect  com- 
mercial paper  for  its  customers  mast  select  as 
eubagent  some  one  otber  than  the  party  who  is 
to  make  payment  was  inapplicable  where  plain- 
tiff bank  was  acting  for  itself,  and  the  bank  to 
whom  the  note  was  eeut  for  collection  was  not 
interested  in  it  v  expected  to  pay  it. 

7.  Pbincipal  and  Aobnt  *s»  105(9)— Authob- 
itt  to  Accept  Check  as  Payment. 

An  agent  has  no  implied  authority  to  ac- 
cept paj'ment  in  anything  but  money. 

8.  Payvent  ^»21— Gonditxohal  Patkeni^ 
Acceptance  or  Check. 

A  check  is  merely  an  order  (or  money,  and, 
in  the  absence  of  any  agreement  to  the  con- 
trary, Its  aceeptanee  in  ducfaarge  of  an  indebt- 
edness Is  conditional  upon  Its  payment 

9.  Bills  and  Notes  ^=»431  —  Patment  — 
What  Constitutes, 

Where,  when  a  check  on  a  bank  collecting  a 
note  was  given  it  in  payment  of  tbe  not^  the 
bank  was  insolvent,  the  cbe<A  was  not  a  pay- 
ment of  tbe  note. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pay^ 
ment] 

Appeal  from  District  Court,  Carbon  Coun- 
ty; A.  C.  Spencer,  Judge. 

Action  by  the  United  States  National 
Bank  of  Bed  Lodge  against  Harry  Shupak 
and  another,  copartners.  From  a  Judgmoit 
for  plaintiff,  and  from  an  order  denying  mo- 
tiaa  for  nev  trial,  defoidants  appeal.  At- 
firmed. 

B.  B.  Merrill,  of  Brldger,  IL  O.  Wiggen- 
bom,  of  Red  Lodge,  and  Goddard  ft  Clark, 
of  Billings,  for  appellants.  John  G.  Skli^ 
ner,  of  Bed  Lodge,  and  Johnston  ft  Coleman, 
of  Bllllnga,  for  ravondent 

HOLLOWAT,  J.  In  Avgost,  1913,  Horry 
Shupak  and  Joe  Kucblnskl  executed  and  de- 
Uvered  to  the  Brldger  State  Bank  their 
promissory  note  for  $6,000.  On  tbe  day  fol- 
lowini^  the  Brldger  bank  for  valne  Indorsed 
and  transferred  the  i|ote  to  the  United 
States  National  Bank  of  Bed  Lodge.  In 
April,  1914,  the  Bed  Lodge  bank  sent  the 
note  to  the  Brldger  bank  for  collection.  In 
June  the  Brldger  bank  sent  what  purported 
to  be  a  note  renewing  tbe  former  one,  tmt 
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vbich  was  In  fttct  a  forgery.  The  gennlne 
note  was  retained  by  tbe  Bridger  bank  mitU 
Jannary  21,  1915.  when  it  was  presented  to 
the  makers  for  payment.  They  gave  tbelr 
check  on  the  Bridger  bank  for  the  amount  of 
the  principal  and  interest,  and  received  their 
note.  Oa  Jannary  30,  1915,  the  Bridger  bank 
failed  and  the  state  examiner  took  charge. 
Later  a  receiver  was  appointed  and  numer- 
ons  forgeries  by  Hongh,  the  president  of  the 
Bridger  bank,  Including  the  one  above,  were 
dlscoverwi.  At  the  time  the  genuine  note 
was  delivered  np  to  the  makers,  they  had  to 
their  creJlt  on  the  books  of  the  Bridger 
bank  a  sum  in  excess  of  the  amount  of  the 
cheek  whloh  they  gave  In  payment  of  the 
note,  bnt  the  bank  itself  was  then  insolvent, 
and  did  not  have  funds  in  its  vaults  and 
with  its  correspondents  sufficient  to  pay  the 
check,  and  no  attempt  was  made  to  charge 
the  check  to  tbelr  account  or  to  enter  it  upon 
the  books  of  tQe  bank.  Shupak  and  Kuchln- 
Bkl  were  directors  of  the  Bridger  bank,  and 
Kucblnskl  was  Its  vice  president.  This  ac- 
tion was  brought  by  tbe  Red  Lodge  bank  to 
enforce  payment  of  the  genuine  note.  At  the 
conclusion  of  tbe  trial  the  court  below  di- 
rected a  verdict  for  plaintiff,  and  from  the 
Judgment  entered  tbereon  and  from  an  order 
<lenylng  tliem  a  new  trial,  defoidants  ap- 
pealed. 

[1,2]  1.  It  is  Insisted  by  appellants  that 
tbe  note  is  nonnegottable.  If  we  assume 
tbat  it  Is  and  that  the  Red  Lodge  bank  took 
It  subject  to  the  equities  and  defenses  exist- 
ing in  favor  of  the  mak'^ra  at  the  time  of 
the  transfer,  these  defendants  then  might 
Interpose  any  defense  to  this  action  which 
they  had  against  the  Bridger  bank  on  Au- 
gust 22,  1913.  Cornish  v.  Woolverton,  32 
Mont.  456,  81  Fac.  4,  108  Am.  St.  Rep.  598; 
Buhler  t.  Loftus,  53  Mont.  546.  165  Pac.  601. 
But  defendants  plead  no  such  defenses;  on 
the  contrary,  their  testimony  discloses  that 
they  received  full  value  for  the  note  and 
tbat  tbey  had  no  defense  against  It  at  that 
time.  If  we  should  accept  appellants'  conten- 
tion that  the  note  is  nounegotlable,  the  fore- 
going discussion  would  be  oou(dnriT^  for 
tbelr  fartlter  argument  based  upon  certain 
eectlona  of  our  Negotiable  Instmment  Law 
would  have  no  pertlnraicy  whatever.  The 
provisions  of  tbat  act  deal  with  negotiable 
instruments,  not  with  instruments  nounego- 
tlable.  8  R.  a  L.  1172. 

[S]  2.  We  are  of  tbe  opinion,  however, 
that  the  note  Is  negottabie.  By  its  terms  it 
Is  payable  on  demand,  and  appellants  insist 
tbat  plaintiff  was  guilty  of  netHIgence  In 
^ling  to  present  it  for  payment  within  a  rea- 
sonable time  and  Uiat  tbe  n^Ugence  worked 
prejudice  to  them,  since  tbey  were  ready, 
able,  and  vllUng  to  pay  It  long  before  the 
Bridger  bank  f^led.  By  tbls  action  plaintiff 
does  not  seek  to  hold  any  one  but  the  mak- 
ers—tbe  parties  primarily  liable  for  tbe 


payment  of  tbe  note — and  as  to  them  present- 
ment was  not  necessary. 

Section  5018^  Revised  Codes  (the  Uniform 
Negotiable  Instrument  Act),  provides: 

"Presentment  for  payment  Is  not  necessary 
in  order  to  charge  the  person  primarily  liable 
on  tbe  instrument.  •  *  *  But  except  as 
herein  otherwise  provided,  preBcntment  for  pay- 
ment is  necMsary  fn  order  to  charge  the  drawer 
and  indorsers."    8  O.  J.  629:  7  Cyc;  963. 

This  section  defines  tbe  purpose  of  present- 
ment and  is  not  modified  by  subsequent  sec- 
tions. Section  5919  specifies  tbe  time  within 
which  presentment  must  be  made  In  order  to 
charge  those  secondarily  liable,  and  5020  Indi- 
cates what  CMistltutes  such  presentment. 
The  rule  tbat  presentment  for  payment  Is 
not  necessary  to  charge  the  makers  applies 
equally  to  a  demand  note  payable  at  a  par- 
ticular place.  Farmers*  Nat.  Bank  v.  Venner, 
192  Mass.  531,  78  N.  E.  540,  7  Ann.  Gas.  690. 
So  long  as  this  action  was  brought  within  the 
period  of  tbe  statute  of  limitations,  defend- 
ants cannot  claim  exemption  from  liability 
by  reason  of  plaintiff's  failure  to  present  It 
for  payment  or  comgience  this  action  at  an 
earlier  date. 

[4]  Section  6918,  Revised  Codes,  further 
provides: 

"If  tbe  instrument  is,  by  its  terms  payable 
at  8  special  place,  and  he  [maker]  is  able  and 
vrilling  to  pay  it  there  at  maturity,  auefa  abil- 
ity and  willingness  are  equivalent  to  a  tender 
of  payment  upon  his  part.^' 

This  provision,  we  think,  can  have  no  ap- 
plication to  a  demand  note  which  "admits 
a  present  debt  to  be  due  to  payee  or  holder, 
is  payable  absolutely  and  at  all  events  and 
requires  no  other  or  previous  demand  than 
the  Institution  of  a  suit  thereon."  McFar- 
land  V.  Cutter,  1  Mont.  383.  "Maturity,"  as 
used  in  this  provision,  means  the  time  when 
a  note  or  bill  becomes  due.  Bouvler's  Law 
Dictionary;  Black's  Law  Dlctlcmary;  Gil- 
bert V.  Sprague,  88  111.  App.  608.  It  does  not 
seem  reasonable  that  the  provision  above  con- 
templates that  a  man  will  borrow  money  on 
a  demand  note  only  to  keep  it  on  band  to 
meet  tbe  note  which  evidences  his  debt.  But 
for  a  stronger  reason  tbe  provision  cannot 
be  Invoked  in  this  Instance. 

The  note,  being  due  on  demand,  was  pay- 
able as  soon  as  Issued  (7  Cyc.  848) ;  but  It 
was  not  until  January  8,  1914,  that  defend- 
ants had  to  tbelr  credit  In  the  Bridger  bank 
funds  sufficient  to  meet  it.  Thereafter  from 
April  15th  to  June  20th,  from  July  30th  to 
September  8tta,  and  from  September  2$tb 
to  December  23d,  In  1914,  this  balance  was 
not  sufficient.  In  other  words,  thfey  did  not 
keep  money  on  deposit  to  meet  this  note,  but 
Increased  or  diminished  their  deposit  as  the 
exigencies  of  their  business  permitted  or  re- 
quired. They  cannot  select  a  particular  date 
upon  which  their  balance  was  sufficient  and 
insist  that  tbe  note  matured  at  tbat  partlcu- 
lar  tlma 

[B]  The  note  in  question  was  by  its  terms 
payable  at  the  Bridger  bank,  and  defendants 
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Insist  that,  in  falling  to  charge  the  note  to 
their  account  whenever  they  had  funds  suffi- 
cient to  meet  It,  the  Brldger  bank  .was  guilty 
of  negligence  which  is  imputable  to  plaintiff. 
Section  5935,  Revised  Codes,  provides; 

"Where  the  instrument  is  made  payable  at  a 
bank  it  is  equivalent  to  an  order  to  the  bank 
to  pay  the  same  for  the  account  of  the  princi- 
pal debtor  thereon." 

The  authorities  which  have  construed  this 
section  of  the  Uniform  Negotiable  Instru- 
ments Lew  are  quite  generally  agreed  that 
it  merely  creates  the  bank  the  agent  of  the 
maker  and  does  not  anthOTlze  It  to  receive 
payment  for  the  holder.  8  O.  J.  602  ;  3  R.  0. 
U  12S9.  The  duty  which  tlie  bank  owes  to 
the  maker  arises  from  the  relation  of  debtor 
and  creditor,  and  not  from  the  fact  that  It  Is 
the  agent  of  the  hinder. 

[6]  It  is  insisted,  also,  that  the  Red  Lodge 
bank  was  guilty  of  n^llgence  In  selecting  the 
Brldger  bank  as  Its  collecting  agent,  because 
the  note  was  payable  at  that  bank.  We  ap- 
prove the  rule,  so  often  stated  by  the  courts, 
that  a  bank  which  undertakes  to  collect  com- 
merclal  paper  for  its  customer,  must  in  the 
exercise  of  common  prudence  and  ordinary 
care,  select  as  a  subagent  some  one  other 
than  the  party  who  Is  to  make  payment.  Ger- 
man Nat.  Bank  v.  Burns,  12  Colo.  539,  21 
Pac.  714,  18  Am.  St.  Rep,  247.  The  rule  can- 
not have  any  application  here,  for  two  rea- 
sons: (a)  The  Red  Lodge  bank  was  acting  for 
itself  as  the  owner  and  holder  of  the  note 
and  owed  no  duty  to  any  one ;  (b)  the  Brldger 
bank  was  not  interested  in  the  note  and  was 
not  expected  to  pay  it.  It  was  merely  the 
agent  of  the  Red  Lodge  hank  to  collect  the 
note  from  the  makers  who  were  responsible. 

4.  Defendants  cannot  Insist  that  by  giving 
their  check  on  the  Brldger  bank  they  paid 
tbls  note. 

U,  I]  (a)  It  is  ^ementary  ttiat  an  agent 
has  no  implied  authority  to  accept  payment 
in  anything  hut  money.  3  B.  C.  U  12&1.  A 
check  is  merely  an  order  for  money  and  in 
tlie  absence  at  any  agreement  to  the  contrary, 
its  acceptance  In  discharge  of  an  Indebted- 
ness is  conditional  upon  Its  payment.  8  G.  J. 
568;  Eatw  &  Gilbert  on  Commercial  Paper, 
638;  Daniels  on  Negotiable  Instruments  (6th 
EdJ  I  1023.  In  Taylor  v.  Wilson,  11  Mete. 
(Mass.!  44,  45  Am.  Dec.  180,  It  Is  said: 

"A  check  is  merely  evidence  of  a  debt  due 
from  the  drawer.  Whether  it  shall  operate  as 
payment  or  not,  depends  on  two  facts:  First, 
that  the  drawer  has  funds  to  bis  credit  in  the 
bank  upon  which  it  is  drawn ;  and,  second,  that 
the  bank  is  solvent,  or,  in  other  words,  pays  Its 
bills  and  the  checks  duly  drawn  upon  it,  on  de- 
mand. The  receipt  of  a  check,  therefore,  before 
presentment.  If  there  is  no  laches  on  the  part 
of  the  holder,  is  not  payment  of  the  debt  for 
which  it  Lb  delivered." 

[f]  (b)  At  tlie  time  defendants  gave  tbetr 
check  it  was  worthless,  because  of  the  insol- 
vency of  the  Bridger  bank.  It  could  not  be 
paid,  and  by  giving  it  defendants  did  not 
part  with  anything  of  TOlue  or  t^ter  their 


situation  to  their  prejudice.  Giving  a  worth- 
less check'does  not  pay  a  debt. 

5.  None  of  the  special  defenses  pleaded 
can  be  maintained. 

Recurring  to  the  questions  already  deter- 
mined; that  presentment  was  not  necessary 
in  order  to  bind  the  makers,  and  that  plain- 
tiff's delay  in  commencing  the  action  consti- 
tutes no  defense,  let  us  assume  that  the  Red 
Lodge  bank  had  sent  this  note  for  collection 
to  a  responsible  third  party  who  presented 
it  for  payment  on  January  21,  1015,  received 
defendants'  check  <m  the  Bridger  bank  which 
was  dishonored  when  presented — as  It  would 
have  t>een— the  situation. (tf  defendants  could 
not  have  been  different  fr<Hn  what  it  la;  so 
that  the  employment  of  the  Brldger  bank  as 
the  collecting  agent  could  not  have  operated 
to  the  defendants'  prejudice. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRAMTLY,  O.  J.,  and  BANNER,  J.,  con- 
cur. 


BORGESON  T.  TL'BB.    (No.  3900.) 
(Supreme  Court  of  Montana.   April  15,  1918.) 

1.  Deeds  ^==*4S  —  Acceptance  op  Deeu  or 
CoRBECTioN — Effect, 

Acceptance  by  a  urantee  of  a  deed  of  cor- 
rection in  lieu  of  a  prior  deed  misdescrihing  the 
land  Intended  to  be  conveyed  constitutes  an 
election  to  take  the  land  conveyed  by  the  deed 
of  correction,  and  relinquishment  of  title  to  the 
land  conveyed  in  the  prior  deed. 

2.  BOUNDABIEB  9=337(5)— EVIDENCE  OF  PSAC- 

TicAL  Location. 
Evidence  held  to  show  a  practical  location 
of  boundary  line. 

3-  BotlNDAttlES  «3»49  —  FbACTICAL  ESTAB- 
LISHMENT OP  Bottndart— Acquiescence. 
A  practical  location  of  the  boundary  Hoe 
by  owners  of  adjoining  lands  and  their  subse- 
quent acquiescence  therein  concludes  them  and 
their  privies. 

■1.  Quieting  TiTCB  ®=3lO(l)— Proof  ok  Title. 

In  action  to  quiet  title,  plaintiff  must  re- 
cover on  the  strength  of  his  own  title,  and  where 
the  land  has  been  in  the  actual  possession  of  de- 
fendant and  his  granTora  for  years,  defendant 
need  not  show  any  title  to  prevail  where  plain- 
tiff does  not  show  any  better  title- 
Appeal  from  District  Court,  Fergus 
County ;  Hoy  E.  Ayers,  Judge. 

Suit  to  QUlet  title  by  Glaus  Borgeson 
against  T.  J.  Tubb.  From  order  denying  de- 
fendant new  trial  after  a  finding  for  plain- 
tiff, defendant  appeals.  Reversed  and  cause 
remanded,  with  directions. 

Chas.  J.  Marshall  and  D.  K.  (Aeadle,  both 
of  Lewlstown,  for  appellant  Belden  &  De 
Kalb,  of  Lewlstown,  for  respondoit. 

HOUiGWAY,  J.  In  1882  Francis  Janeaux 
laid  out  the  southwest  quarter  of  the  nortli- 
east  quarter  of  section  15.  township  15  north, 
range  18  east,  as  the  original  town  site  (tf 
Lewlstown,  and  caused  a  plat  thereof  to  be 
filed  with  the  county  clerk  and  recorder.  In 
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1881  an  amended  plat  was  filed,  the  evident 
purpose  of  which  was  to  supply  certain  neces- 
sary Indorsements  omitted  from  the  first,  but 
by  inadvertence  this  amended  plat  erroneous- 
ly described  the  40-acre  tract  upon  which 
the  town  site  Is  located,  and  In  1890  a  second 
amended  plat  was  filed  to  correct  the  error. 
Id  1885  Janeaux  laid  out  Janeaux  addition 
^Jo.  1  In  the  northwest  quarter  of  the  north- 
east quarter  of  section  15  above  and  caused  a 
plat  thereof  to  be  filed.  Upon  the  first  plat 
of  the  original  town  site,  block  U  15 
Is  represented  as  a  quadrangle,  though 
the  block  Is  not  subdivided  luto  lots.  Upon 
each  of  the  amended  plats  lot  7  of  block  V 
35  Is  delineated^s  a  full  lot  fronting  50  feet 
on  Main  street  and  extending  back  90  feet. 
On  the  plat  of  Janeaux  addition  there  is 
shown  a  fractional  lot  marked  1,  block  12, 
with  a  frontage  of  29.2  feet  on  Main  street, 
and  It  Is  this  parcel  which  Is  the  subject  of 
dispute. 

In  1886  Janeaux  executed  and  delivered  a 
deed  by  which  he  assumed  to  convey  to  Oliver 
Jutras  "fractional  lot  S"  In  block  U  15  of 
tbe  original  tovra  site,  and  fractional  lot  1 
in  block  12  of  Janeaux  addition  No.  l.  In 
1800  the  personal  representatives  of  Francis 
Janeaux,  then  deceased,  acting  under  an  or- 
der of  court,  executed  and  delivered  to  Jut- 
ras a  deed  "intended  to  correct  a  'mlsdescrip- 
ttoa'  of  said  land  cwttained  in"  the  deed  of 
1880.  This  new  deed  recites  that: 

"The  correct  description  of  said  lands  so  con- 
veyed and  intended  to  be  conveyed  is  as  IoIIowb: 
I^ot  7  in  block  U  15  on  Main  street,  LewistowOt 
Fergus  county,  Mont." 

Counsel  tot  both  parties  agree  that  this 
deed  refers  to  lot  7,  blodE  U  16,  of  the  origi- 
nal town  site. 

In  1893  jutras  mortgaged  to  Louis  Lendt 
lot  7,  block  U  16.  of  the  wlginal  town  site. 
This  mortgage  was  foreclosed,  and  in  doe 
coarse  a  sheritTs  deed  was  »ecated  to  Landt 
for  the  land  accMdlng  to  the  description  in 
tbe  mortgage.  Thereafter  Londt  sold  the 
land  to  plaintur,  B<»ge80n. 

In  1903  Jutras  executed  and  dellvwed  a 
deed  by  which  he  assumed  to  convey  to  D. 
Ejk  Walton  fractional  lot  1,  block  12,  Janeaux 
addition  No.  1,  and  in  1904  Walton  by  deed 
assumed  to  convey  the  same  property  to  de- 
fendant Tubb. 

Tbia  suit  was  brought  to  quiet  title.  Plain- 
tiff alleges  tliat  he  la  tbe  owner  of  lot  7, 
blodc  0  16^  of  tbe  original  town  site;  that 
tbe  lot  bag  a  frontage  of  60  feet  on  Main 
street,  and  extends  hack  99  feet ;  and  that  de- 
fendant asserts  some  adverse  claim.  Defend- 
ant by  answer  denied  tbe  material  all^atlons 
<it  tbe  complaint,  alleged  ownership  of  frac- 
tional lot  1,  block  12,  ot  Janeaux  addltlmi 
Na  1,  and  that  it  Is  a  part  of  tbe  land  de- 
Ecrib^  la  plaintifl's  complaint  Defendant 
fnrtber  pleaded  the  bar  of  tbe  statute  of  liml* 
tatlons  and  title  by  advorse  possession  to 
tbe  land  claimed  by  blm.  The  r^ly  put  In 
Issue  all  the  new  matter,   Tbe  trial  court 


found  for  plaintiff,  and  defendant  appealed 
from  an  order  denying  bim  a  new  trial. 
.  The  original  town  site  and  Janeaux  addi- 
tion No.  1  were  laid  out  with  streets  and 
alleys  running  at  an  angle' approximately  45 
degrees  from  the  true  points  of  the  compass. 
They  He  In  adjacent  40's,  and  It  Is  apparent 
that  It  was  the  intention  of  Janeaux  that 
the  north  line  of  tbe  original  town  site  should 
be  Identical  with  the  south  line  of  the  addi- 
tion ;  but  each  of  the  plats  was  prepared  by 
a  different  surveyor.  According  to  tlie  sur- 
vey of  the  original  town  site  as  Indicated  by 
the  plat,  the  north  t)oundary  line  would  be 
represented  by  the  letters  A  B  on  the  sub- 
joined diagram;  whereas  according  to  tbe 
plat  of  tbe  addition  that  line  would  be  rep- 
resented by  the  letters  C  D. 


BIOCR  (>i5,  Oarsiwta.  TowNsrre, 

If  the  line  A  B  correctly  represents  tbe 
true  boundary  between  the  two  40's,  then 
fractional  lot  1  never  existed,  except  in  the 
Imagination  of  Janeaux  and  on  the  paper  plat 
of  tbe  addition.  If  the  line  G  D  <*orrectly  rep- 
resents tbe  dlTlalon  line,  then  lot  7,  block  TJ 
15,  of  tbe  original  town  site,  bas  always  been 
a  fractional  lot  with  a  frontage  of  Main 
street  of  20.8  feet  only,  and  fractional  lot 
1  In  the  addition  exists  In  fact. 

Plaintiff  and  defendant  eadi  relies  upon 
title  from  Janeaux  through  a  common  source 
Jutras,  and  tbe  extent  ot  the  Interest  ac- 
quired 1^  Jutras  depends:  FIrat,  upon  the 
effect  to  be  gtyen  to  tlie  correction  deed,  and, 
second,  apon  tbe  location  of  the  boundary  line. 
Tbe  deed  of  1886  from  Janeaux  to  Jutras  de- 
stnibed  the  land  to  be  conveyed  as  fractional 
lot  1,  block  12,  in  tbe  addition,  and  fractional 
lot  8,  block  U  16,  original  town  sltft  Tbe 
cofteetlob  deed*  xedtliig  that  Its  purpose  was 
to  correct  a  mlsdescriptlra  contained  In  the 
deed  of  1886  declares  that  tbe  property  in- 
tended to  be  conveyed  and  wblch  Is  cimveyed 
is  lot  7»  block  U  16,  ori^nal  town  slt& 
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[1]  We  tblnk  the  correct  rale  of  law  Is 
stated  condselr  In  8  B.  C.  L  1027.  as  fol- 
lows: 

"Acceptance  by  a  grantee  of  a  deed  of  cor- 
rection from  his  grantor  in  liea  of  a  prior  deed 
misdescribing  the  land  intended  to  be  conveyed 
constitutes  an  election  by  the  grantee  to  take 
thr  land  conveyed  by  the  deed  of  correction, 
and  a  relinquishment  of  title  to  the  land  con- 
veyed by  the  prior  deed." 

See  Hall  v.  Wright,  138  Ky.  71,  127  S.  W. 
516,  Ann.  CSas.  1912A,  1255;  Fox  v.  WIndes, 
127  Mo.  502,  80  S.  W.  323.  48  Am.  St  Itep. 
64a 

In  other  words,  by  accepting  and  acting 
under  the  correction  deed  Jutras  elected  to 
take  lot  7,  whatever  it  was  In  fact,  In  Ileo 
of  fractional  lot  1  of  the  addition  and  frac- 
tional lot  8  of  block  n  15,  and  as  against 
tals  grantor  he  surrendered  all  claim  to  frac- 
tional lot  1  as  effectually  as  though  be  re- 
deeded  it.  The  title  to  lot  7  being  in  Jut- 
ras, Landt  and  his  successor,  Borgesoo,  suc- 
ceeded to  whatever  property  lot  7  describes, 
and  whether  It  Is  a  full  lot  50x00  feet,  or  a 
fracticmal  lot  with  «ily  a  frontage  of  20.8 
feet  on  Main  street,  depends  primarily  upon 
the  correct  location  of  the  quarter  quarter 
section, line  dividing  the  original  town  site 
from  the  addition. 

Since  nettber  right  claimed  In  this  in- 
stance accrued  between  the  time  the  plat  of 
the  original  town  site  was  filed  and  the 
date  of  flUog  the  plat  of  the  addition,  we 
deem  It  unnecessary  to  consider  whether 
.Taneaux  could,  by  filing  the  plat  of  the  ad- 
dition, impeach  the  validity  of  the  plat  of 
the  original  town  site  or  modify  it  to  any 
extent. 

Tbe  witness  Tilzey  testified  that  he  made 
a  survey  and  located  the  line  correctly,  and 
according  to  his  testimony  the  ttoundary  Is 
represented  by  the  line  G  O.  His  testimony, 
though  not  concluMve,  is  uncontradicted. 
Janeaux,  the  original  source  of  title,  by  his 
deed  of  1886,  and  again  by  the  correction 
deed  of  1890,  admowledged  the  ^istence  of 
fractional  lot  1,  and,  as  a  corollary,  the  cor- 
rectness of  the  line  0  D,  and  that  lot  7,  orig- 
inal town  site,  was  a  fractlMial  lot  Jutras 
likewise  made  the  same  a<duiowIedgment 
by  accepting  those  deeda  The  evidence  is 
uncontradicted  that  after  lAndt  succeeded 
to  the  Jutras  Interest  under  the  mortgage 
Jutras  maintained  a  fence  for  scnne  years 
on  the  line  O  D  between  fractional  lot  1  in 
the  addition  and  lot  7,  and  that  on  two  or 
three  occasions  Landt  tried  to  purchase  frac- 
tional lot  1.  About  1896  Jutras  constructed 
a  wood^  sidewalk  on  the  Main  street  front- 
age of  50  feet  (between  the  letters  E  and  F) 
for  himself  and  I^tndt,  and  In  settlement 
Landt  paid  upon  the  basis  that  lie  owned 
only  two-fifths  or  20  feet  frontage,  and  so 
Insistent  was  he  to  escape  a  greater  burden 
that  he  actually  counted  the  nails  used  In 
building  the  walk  and  weltfhed  the  naUa 


bought,  but  not  used,  to  assure  himself  that 
he  was  not  b^g  charged  for  more  tb&u  his 
just  pnH>ortion  of  the  costs.  Later  a  con- 
crete walk  was  laid  In  place  of  the  wooden 
one,  and  again  Landt  paid  for  only  two-fifths 
and  Tubb  for  three-fifths  of  the  whole.  The 
same  rule  was  observed  in  defraying  the  ex- 
pense of  sprinkling  the  street  and  keeping 
the  sidewalk  dean,  and  from  1800  Jutras 
and  his  successors  have  paid  the  taxes  upon 
fractional  lot  1.  When  Borgeson  sou^t  to 
purchase  from  Landt  a  great  deal  of  cor- 
respondence passed  relating  particularly  to 
the  quantity  of  land  which  was  to  be  con- 
veyed, with  the  result  that  Landt  advised 
that  Tabb's  Interest  be  pnrcl^sed  also,  and 
refused  to  give  a  warranty  deed  or  to  con- 
vey lot  7  by  metes  and  bounds  as  a  full  lot 
with  a  frontage  of  60  'feet  on  Main  street 

[2,  3]  Without  entering  upon  a  discussion 
of  the  question  of  adverse  possession  aa  a 
foundation  of  a  claim  of  title  In  Jutras  and 
his  successors,  this  evidence,  In  the  absmce 
of  anything  to  the  contrary.  Is  decisive  that 
aa  between  Jutras  and  Landt  there  was  a 
practical  location  of  the  boundary  line  be* 
tween  lot  7  of  the  original  town  site  and 
fractional  lot  1  of  the  addition,  and  there- 
after acquiescence  in  the  line  so  established* 
which  concludes  them  and  their  privies. 
Hoar  V.  Hennessy,  29  Mont  253,  74  Pac.  452; 
9  Corpus  Juris,  242-244  ;  4  B.  C.  L.  128-131. 

ISkOUgh  Jutras  erroneously  assumed  that 
he  owned  fractional  lot  1  after  he  received 
and  accepted  the  correction  deed,  there  is 
not  any  evidence  that  he  intended  to  Include 
It  within  the  description  of  1<A  7  when  he 
executed  and  ddlvered  the  mortgage  to 
Landt;  on  the  contrary,  the  evidence  Is  aa 
nearly  c<HiclusIve  as  It  could  well  be  that 
neither  mortgagor  nor  mortgagee  understood 
that  It  was  Included.  The  conduct  of  Landt 
after  he  received  the  sheriff's  deed  admits 
of  but  one  Interpretation,  that  he  did  not 
claim  fractional  lot  1,  and  would  not  bear 
the  financial  burdens  Imposed  upon  It 

[4]  Since  plaintiff  must  prevail,  if  at  all, 
upon  the  strraigth  of  his  own  case  rather 
than  upon  the  weakness  of  his  adversary.  It 
Is  not  material  whether  title  to  fractional 
lot  1  Is  In  the  Janeaux  estate  or  whether 
defendant  has  any  title  whatever.  He-  aod 
his  predecessors  have  been  in  actual  posses- 
sion of  It  from  1890  or  earlier,  and  this  ot 
itself  is  8ufflci«it  to  defeat  the  <dalm  of  any- 
one else  who  cannot  show  a  better  title. 
McCauley  v.  Ohenstein,  44  Neb.  89,  fi2  N.  W. 
232;  Shelton  Logging  Ca  T.  Gosser,  26 
Wash.  126,  66  Pac  151. 

The  order  Is  reversed,  and  the  cause  Is 
remanded,  with  direction  to  set  aside  the 
decree  and  dlaDlss  the  omiplalnt 

Bevoved. 

BBANTLT,  a  J.,  and  8ANMBB,  ooa- 
cur. 
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STATE  ex  pel.  HOLCOMB  v.  DISTRICT 
COURT  OP  SEVENTEENTH  JUDICIAL 
DIST.  IN  AND  FOR  PHILLIPS  COUN- 
TY et  al.    (No.  4198.) 

(Supreme  Coart  of  Montana.   April  10,  1918.) 

1.  DiscovEBT  <f=»51— Pettpion— SumciENOT. 

Under  Rev.  Codes,  f|  8042,  8043.  as  to  tak- 
ing of  teatimoDT  of  adverse  parties,  a  petition 
conforming  to  the  itatutes,  stating  the  fkcta  re- 
quired tiiereby,  is  sufficient 

2.  Discovert  «=s»47  —  ExAUXiTATxon  of  Ad- 
verse Parties — Statutes. 

Under  Rev.  Codes,  M  8042,  8043,  as  to  tak- 
ing and  perpetuation  of  testimon;,  an  adverse 
part;  may  be  examined  as  a  witness. 

3.  DiacovEBT  <3=>44 — Objections. 

Parties  whose  testimony  was  sought  to  t>e 
taken  in  effect  agreed  that  their  testimony 
should  be  taken  when  they  stipnlated  for  a 
change  in  the  time  and  place  of  taking. 

Proceeding  by  the  State  of  Montana,  on  tbe 
relation  of  Bollln  P.  Holcomb,  agaiost  the 
District  Court  of  the  Seventeenth  Judicial 
District  In  and  for  the  County  of  Phillips, 
agj}  John  Hnrly,  Judge,  for  the  amralmoit 
of  an  order  vacating  an  order  to  take  tes- 
timony.   Order  annulled. 

Xorris,  Hurd  &  McKellar,  of  Ola^w,  for 
relator.  Slattery  &  Kline,  of  Glasgow,  for  re- 
spondent. 

SAXNER,  J.  The  relator,  Rollln  P.  Hol- 
comb, presented  to  Hon.  John  Hnrly,  as 
Judge  of  the  district  court  of  Phillips  coanty, 
a  verified  petition  praying  an  order  to  take 
the  testimony  of  R.  D.  Sutherland,  E.  B. 
Kahla,  and  P.  E.  Skjerseth  before  John  Bur- 
ly, Judge  of  said  court,  at  Saco,  Mont,  the 
said  Sutherland,  as  cashier  of  the  First  Na- 
tional Bank  of  Saco,  to  bring  with  blm  cer- 
tain accounts  and  records  of  said  bank  for 
use  in  ctmnection  with  sucb  testimony.  The 
petition  red  ted  that  Holcomb  "expects  to  be 
a  party  to  an  action"  In  said  or  some  other 
district  court  of  the  state,  haying  as  adver- 
saries the  bank  and  the  Individuals  above 
named;  that  the  controversy  relates  to  the 
amount  of  Indebtedness  due  the  bank  from 
Holcomb,  and  upon  the  trial  thereof  !t  will 
be  necessary  for  blm  to  prove  certain  facts 
which  are  set  forth,  relative  to  the  execution 
and  pnrpoBO  of  certain  prondsscny  notes 
and  relative  to  payments  made  by  Holcomb 
upon  or  in  connection  with  the  same,  and  not 
credited  or  mlscredlted  to  Skjerseth;  that 
the  said  witnesses  reside  at  Saco,  and  all  of 
them  are  or  have  been  officers  of  said  bank; 
that  the  accounts  and  records  desired  are 
necessary  to  illustrate  and  make  understand- 
able the  testimony  sought  to  be  taken.  The 
petition  was  granted,  and  the  order  made 
accordli^ly,  designating  February  2,  1918, 
at  1  p.  m.  at  the  courthouse  In  Malta  as  the 
time  and  place  for  such  examination,  and 
dliecttog  subpoenas  to  issue.  Sut^nas  were 
Issued,  but  tbe  time  and  place  so  fixed  were 


later  changed  by  stipulation  to  Saco  on  Feb- 
ruary 11,  1918. 

Thereafter  the  bank  and  the  Individuals  so 
named  moved  the  Judge  to  vacate  and  set 
aside  the  order  directing  that  such  testimony 
be  taken,  upon  the  ground  "that  neither  said 
court  nor  Judge  had,  nor  has  either  of  them. 
Jurisdiction  to  make  or  enforce  said  order," 
for  that  no  sufficient  showing  Is  made  in  the 
petition  therefor,  and  the  persons  named  are 
not  subject  to  have  their  testimony  taken  In 
advance  because  they  are  adverse  parties. 
This  motion  was  granted,  the  order  referred 
to  was  vacated,  and  In  consequence  the  tes- 
timony sought  was  not  taken  and  cannot  be 
taken  until  the  order  to  vacate  is  Itself  an- 
nulled, and  It  Is  this  which  the  rtiAtor  seeks 
by  the  present  proceeding. 

[1]  Assuming  that  tbe  motion  to  vacate 
was  properly  addressed  and  presented  to  the 
authority  from  whence  the  order  sought  to 
be  vacated  had  come,  the  fundamental  ques- 
tion presented  Is  whether  a  sufficient  showing 
was  made  by  the  relator's  petition  to  author- 
ize the  order  of  examination.  Of  this  we 
have  not  the  slightest  doubt.  The  proceed- 
ing was  under  tbe  authority  of  sections 
8042  and  8043,  Revised  Codes,  which  pro- 
vide: 

"Sec.  8042.  l%e  testimmy  of  a  witness  may  be 
taken  and  perpetuated  as  proridtd  in  tUs  diap- 

ter." 

"Sec.  8043.  The  applicant  must  produce  to  a 
judge  of  the  district  conrt  a  petition,  verified 
by  the  oath  of  the  siKilicant,  stating:  that  the 
applicant  expects  to  he  ■  party  to  an  action  in  a 
court  in  this  state,  and,  in  such  case,  the  names 
of  the  persons  whom  be  expects  will  be  adverse 
parties;  •  •  «  and,  the  name  of  the  witness  to  be 
examined,  his  place  of  residence,  and  a  general 
outline  ol  the  facts  expected  to  be  proved.  The 
Judge  to  whom  soch  petition  is  presented  must 
make  an  order  allowing  tbe  examination,"  etc. 

These  requirements  are  simply  direct,  and 
plain.  With  thnn  the  relat<^B  petition  fully 
compiled  and  thus  he  became  entitled  to  the 
order.  13  Cyc.  875,  876;  Marton  v.  Hicks. 
6  Hun  (N.  y.)  238;  In  re  Livingston,  12  Mo. 
App.  80 ;  Newton  State,  21  Fla.  S3 ;  Morse 
V.  Grlmke  (City  Gt  N.  T.)  8  N.  T.  Supp.  1. 
Mndi  discussion  and  citation  of  authority 
are  offered  to  show  that  something  more 
than  the  statute  requires  was  necessary  but 
what  other  courts  may  have  said  touching 
other  statutes  or  In  the  effort  to  construe 
provisions  similarly  clear  la  not  convincing. 
Rev.  Codes,  |  4. 

[2, 1]  Contention  Is  made,  however,  that 
under  these  provisions  a  iwrty  may  not  be 
subject  to  examination.  Tbe  answer  Is  that 
an  adverse  party  may  be  a  witness  and 
as  such  may  be  examined.  In  any  event,  the 
resptmdents,  viewing  them  as  parties,  a^ved 
In  effect  that  their  testimony  should  be  tak- 
en when  they  stipulated  for  a  change  In  the 
time  and  place  of  takli^ 

The  order  to  take  the  testimony  having 
been  made  on  a  sufficient  showing.  It  required 
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fiometbing  more  tban  an  attack  upon  that 
showing  to  justify  a  vacation  of  the  order. 

It  follows  that  the  order  vacating  the  or- 
der to  take  testimony  must  be  annulled.  It 
is  so  adjudged  and  directed;  the  respondents 
to  proceed  accordingly. 

BRANTLY,  0.  J.,  and  HOLLOW  AT,  J., 
concur. 


BUNTIN  T.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

et  al.    (No.  3888.) 
(Supreme  Court  of  Montana.   March  25,  1918.) 

New  Tbial  «=>28  — Ghounds  —  Suppbessino 
Testimony  —  "Contempt"  —  "Misdemean- 

OB"— "iBBBSDLABrrT . " 
Act  of  one  defendant  and  a  third  party  in 
scoretinR  one  of  plaintitFs  material  -witnesses 
who  bad  ijromised  to  be  present  and  testify  on 
the  following  day,  and  compelled  him  to  stay 
in  hiding  antil  the  trial  was  concluded,  was  a 
suppression  of  materiel  testimony  coustitutin; 
contempt  under  Rev.  Codes,  S  7800(8),  a  mis- 
demeanor under  section  8249,  and  misconduct  or 
irregularity  for  which  a  new  trial  should  have 
been  granted  under  section  6704(1),  as  to  irr^n- 
Jarity  in  proceedings  of  court,  jury,  or  adverse 
party. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea,  First  and  Second  Series,  Con- 
tempt;  Irregularity ;  Misdemeanor.] 

Appeal  from  District  Court,  Fei^us  Coun- 
ty ;  Roy  E.  Ayers,  Judge. 

Action  by  C.  W.  Buntln,  as  admlDlstrator 
of  the  estate  of  John  Zuke,  deceased,  against 
the  Chicago.  Milwaukee  &  St.  Paul  Railway 
Company  and  another.  Verdict  tor  defend- 
ants. From  an  order  overruling  plaintiff's 
motion  for  new  trial,  he  appeals.  Reversed, 
and  cause  remanded. 

EL  K.  Clwadle,  ot  Lewistown,  and  B.  K. 
Wlieeler,  of  Butte,  for  appellant  Gtaaa.  J. 
Marshall,  of  Lewistown,  for  respondents. 

HOLLOWAT,  J.  Defendants  baring  se- 
cured a  favorable  verdict  upon  the  trial  of 
this  case,  plaintiff  moved  for  a  new  trial, 
speclfj'ing  as  one  ground  of  his  motion  irreg- 
ularities in  tbe  proceedlngsof  the  defendants 
by  which  plaintiff  was  prevented  from  hav- 
ing a  fair  trial.  Tbe  motlcm  was  overruled, 
and  plaintiff  appealed  ttom  tbe  order. 

In  support  of  the  moticm  certain  affidavits 
were  presented,  among  them  the  affidavit  of 
Walter  Weide,  which,  after  setting  forth  the 
facts  within  his  knowledge  concerning  plaln- 
flff'a  cause  of  action,  states  that  he  came  to 
Lewistown  on  December  17,  1914,  the  day 
before  the  trial,  and  on  tbat  evening  talked 
with  counsel  for  plaintiff  concerning  the 
facts  to  which  he  could  testify,  and  promised 
them  to  be  present  in  court  on  tbe  morning 
following  at  930;  that  before  that  hour  de- 
fendant Hopkins,  an  agent  of  the  defendant 
railway  company,  and  a  third  party  unknown 
to  him,  secreted  him  in  a  room  in  a  down- 
town office  building,  and  compelled  him  to 
stay  in  hiding  until  the  trial  was  ccmcluded. 


The  other  affidavits  present  material  matters, 
but  they  need  not  be  considered  here.  There 
were  no  counter  affidavits  filed,  and  the  facts 
disclosed  stand  admitted. 

The  action  of  these  parties  in  thus  suppress- 
ing material  testimony  constituted  contempt 
(section  7309(8),  Rev.  Codes),  a  misdemean- 
or (section  8240,  Rev.  Codes),  and  miscon- 
duct or  Irregularity  for  which  a  new  trial 
should  have  been  granted  (section  6701(1), 
Rev.  Codes;  29  Cyc.  774). 

While  this  court  has  no  means  of  ascer- 
taining the  extent  of  the  wmng  done  to  plain- 
tiff In  this  Instance,  we  are  not  disposed  to 
enter  upon  a  critical  analysis  of  the  subject. 
The  character  of  the  offense  committed  Is 
so  odious  and  so  utterly  at  war  with  every 
intelligent  notion  of  the  due  administration 
of  justice  that  the  prevailing  parties  will  not 
be  permitted  to  profit  by  such  wrongdoli^. 
Barron  v.  Jackson,  40  N.  H.  365;  Carey  v. 
King,  5  Ga.  75. 

The  order  la  reversed,  and  tlie  cause  la  re- 
manded for  a  new  trial. 

Reversed  and  remanded.  ^ 

BRANTLY,  C.  J.,  and  SANNER,  J.,  con- 
cur. 


ST.  PAUL  MACHINERY  MPG.  CO.  t. 
BRUCE  et  al.   (No.  8887.) 
(Supreme  Coart  of  Montana.   April  13.  1S18.) 

1.  Appeal  ano  Ebsob  ^=>927J7)  —  Review  — 
judgubnt  on  dlbbcted  v  ebuict. 

In  order  to  sustain  a  judgment  based  upou 
a  directed  verdict,  the  question  Is  not  whetoer 
the  Inferences  necessary  to  maintain  respond- 
ent's case  were  permissible  from  the  evidence, 
but  whether  they  were  necessary. 

2.  Pabtnebship  «»218(3)— EvinBMCE— Qoes- 

TIONS  FOB  JUBT. 

In  an  action  for  tbe  purchase  price  of  goodf 
sold,  evidence  held  to  make  the  question  of 
defendant's  partnership  one  for  the  jury. 

3.  Pabtnebship  ^=328— Liability  as  Pajit* 
meb— i.ntent. 

No  one  who  has  not  held  himself  out  as 
a  partner  is  liable  as  such  unless  he  is  a  part- 
ner in  fact,  and  whether  he  is  so  is  a  question 
of  intent 

4.  Sales  «=>179(4>— Defenses  of  Pubciiaub 
— Failure  of  Consideration. 

Failure  of  consideration  cannot  be  raised 
by  one  who  accepts  and  retains  property  sold. 

5.  Sales  €S328S{2)  — Defenses  — Bbeach  of 
Wabbanty. 

Breaches  of  warranty  after  acceptance  of 
goods  sold  cannot  be  urged  as  a  defense,  hut 
only  as  a  counterclaim, 

6.  Pleading  «=993(2)  —  Inconsistent  De- 
ten  ses— Sales. 

One  sued  as  partner  for  price  of  tractor  sold 
to  partnership  may,  under  Itcv.  Codes,  C  6549, 
permitting  inconsistent  defenses,  plead  non- 
existence of  partnersiiip,  and  in  addition  that 
there  was  a  failure  of  consideration  and  breach 
of  warranty,  and  evidence  to  rebut  waiver  by 
showing  conditional  acce|)tflnce  of  tractor  was 
admissible  as  against  objection  that,  if  not  a 
partner,  it  was  immaterial  to  him. 

Appeal  from  District  Conrt,  Lewta  ft  Clark 
County ;  R.  Lee  McCuUoch,  Judge, 
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Action  by  the  St  Paul  Machinery  Manu- 
facturing Company  against  A-  C.  Bruce,  F.  C. 
Parker,  and  F.  J.  Edn-ards,  copartners  doing 
business  under  the  Srm  name  and  style  of 
the  Confederate  Creek  Farm,  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

C  TV.  Wiley,  of  Ft.  Benton,  and  Bdw. 
Horsky,  of  Helena,  for  Appellants.  Day  & 
Mapes,  of  Helena,  for  respondent. 

SAXNER,  J.  [1]  Action  by  the  respondent 
against  "A.  0.  Bruce,  F,  C.  Parker,  and  F.  J. 
Edwards,  partners  doing  business  under  the 
firm  name  and  style  of  the  Confederate  Creek 
Farm,"  to  recover  the  contract  price  of  a  cer- 
tain tractor  sold  by  the  respondent  to  the 
Confederate  Croek  Farm.  Bruce  and  Parke* 
were  not  served,  but  issue  was  joined  by  the 
defendant  Edwards,  wlio  denied  the  partner- 
ship, and  alleged  that  the  tractor  was  so 
deficient  as  to  niiionnt  to  failure  of  considera- 
tion and  to  BucU  breaches  of  warranty  as 
would  defeat  the  right  to  recover  the  price. 
The  court  directed  a  verdict  for  the  respond- 
ent and  agalusjt  Edwards,  and  he  appeals 
from  an  order  denying  him  a  new  trial.  It 
Is  to  be  noticed  that,  since  the  verdict  upon 
which  the  judgment  stands  was  a  directed 
one,  the  question  is  not  whether  the  Infer- 
ences necessary  to  maintain  the  respondent's 
case  were  from  tlie  evidence  permissible,  but 
whether  they  were  necessary. 

[21  1.  To  support  the  issue  of  partnership 
the  respondent  presented  these  facts: 

(a)  On  April  11,  1012,  Edwards  executed  a 
deed  conveying  to  Bruce  and  Parker  an  un- 
divided one-sixth  Interest  in  and  to  certain 
real  estate  In  Broadwater  county,  and  signed 
a  mutual  option  contract  by  which  he  should 
be  privileged  to  repurchase  said  interest  or 
they  should  be  privileged  to  acquire  an  addi- 
tional interest  in  said  property  up  to  "40  per 
c-ent."  thereof.  At  the  same  time  an  agree- 
ment was  entered  Into  which  recites  the  ex- 
istence of  said  property,  the  ownership  by 
Bruce  and  Parker  of  an  undivided  one-slxtb 
Interest  'therein,  and  by  Edwards  of  an  undi- 
vided five-sUths  interest  therein,  the  exist- 
ence upon  the  land  of  certain  personal  prop- 
erty similarly  owned,  a  purpose  on  the  part 
ot  "all  the  owners  *  *  *  to  develop  such 
property  and  *  *  *  to  farm  said  lauds 
In  a  farmerlike -manner,"  and  stipulates  that 
tbe  money  "necessary  for  the  contemplated 
development  and  operation  of  said  property" 
sfaall  be  borrowed,  or  raised  on  mortgage  to 
be  (Executed  by  Edwards  and  wife;  tbat  all 
tbe  obligations  incurred  in  such  "development 
and  operation"  shall  be  paid  before  there  is 
any  dUisira  of  profits:'  that  such  "develop- 
ment and  operation"  shall  be  in  charge  of 
Parker,  who  shall  give  all  his  time  and  best 
efforts  to^the  enterprise  and  receive  a  month- 
ly compensation  to  be.  charged  to  the  cost  of 


such  "development  and  operation";  that  all 
machinery.  Implements,  and  personal  prop- 
erty bought  for  the  "development  and  opera- 
tion" of  said  real  estate  shall  belong  thereto 
and  be  owned  by  the  parties  in  proportion 
to  their  respective  Interests  Jherein;  that 
after  all  obligations  are  paid,  the  remainder 
of  the  proceeds  or  profits  shall  be  divided, 
one-half  to  Edwards  and  one-half  to  Bruce 
and  Parker. 

(b)  The  sum  of  $e,000  for  the  wirrying 
out  of  the  project  was  borrowed  from  the 
Union  Bank  &  Trust  Company  of  Helena, 
upon  hotes  signed  by  Edwards,  Brace,  and 
Parker.  Thereafter  it  was  ascertained  tbat 
additional  funds  to  the  extent  of  $2,000  would 
be  needed,  making  In  all  f 8,000,  and  it  was 
then  agreed  that  Edwards  should  obtain  the 
total  sum  from  the  Montana  Idfe  Insurance 
Company  on  mortgage  of  the  real  estate  ex- 
ecuted by  Edwards  and  wife,  with  which 
moneys  t^e  notes  to  tbe  Unlcm  Bank  &  Trust 
Company  should  Ik  taken  up  and  the  balance 
applied  to  operating  costs,  all  of  whldi  was 
done.  Bruce  and  Parker  bad  by  this  time 
paid  tbe  fconsideration  for  tbe  deed,  but 
apparently  Hie  latter  had  not  been  delivered, 
for  tbe  agreemmts  and  the  deed  were  on 
July  22,  1812,  idaced  in  escrow  with  the 
stlpolatioii  tiutt  the  deed  should  be  delivered 
upon  payment  of  the  mortgage  obligation  to 
the  Insurance  Company. 

(c)  The  moneys  procured  for  the  develop- 
ment and  operatiMi  of  the  property  were 
carried  In  an  account  at  the  Union  Bank  lii 
the  name  of  the  Confederate  Creek  Farm. 
Parker  repaired  to  the  lands  and  proceeded 
to  carry  on  operations,  plowing,  seeding,  buy- 
ing machinery,  and  otherwise  going  forward 
with  the  work.  Payments  for  current  ex- 
pense were  made  by  check  In  the  name  of 
the  Confederate  Creek  Farm,  by  Parker  as 
manafirer.  On  two  occaalonB  Edwards,  at 
Parker's  request,  participated  in  the  conduct 
of  the  concern,  at  one  time  buying  seed  pota- 
toes, and  at  another  buying,  a  packer. 

(d)  On  July  24,  1912,  Bruce  and  Parker 
ordered  from  the  respondent  a  tractor,  agree- 
ing In  the  name  of  the  Confederate  Creek 
Farm  to  pay  for  it.  The  tractor  was  sent, 
tried,  and  retained,  but  not  paid  fbr.  The 
development  of  the  property  did  not  prove  a 
success,  and  neither  Bruce  nor  Parker  re- 
turned to  the  premises  after  December  10, 
1912. 

[8]  Th&t  we  have  here  sufficient  of  the  In- 
dicia of  partnership  to  permit  tbe  Inference 
of  its  exist«ice  cannot  be  doubted;  but 
whether  they  comniand  tbat  Inference  Is  a 
different  matter,  especially  when  viewed  in 
the  light  of  all  the  evidence.  No  one  who 
has  not  held  himself  out  as  a  partner  is  Ua- 
tjle  as  such  unless  he  is  a  partner  in  fact 
(Rev.  Codes,  S  S492),  and  whether  he  is  such 
in  fact  Is  a  question  of  intent  (Parchen  v. 
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Anderaon,  S  Mtmt  488,  446,  6  Pae.  688,  61 
Am.  R^  06;  McConnlck  T.  Stlmsoii,  54 
Mont  272,  160  Pac.  726).  In  none  of  the 
agreements  Is  the  word  "partnenthlp"  to  be 
found.  This,  of  coarse.  Is  not  dedslve;  for, 
while  an  agreement  by  indlvldnals  to  enter 
into  a  common  enterprise  does  not  neces- 
sarily create  a  partnership,  even  though  that 
term  Is  given  to  the  assodation  by  the  agree- 
ment itself,  and  while,  on  the  other  hand,  a 
partnership  may  be  the  nature  of  an  asso<^- 
tlon,  even  thoagh  the  parties  say  in  their 
Bgreenent  that  sndi  Is  not  their  purpose 
(Beecfaer  v.  Bush,  45  Mich.  188,  T  N.  W.  786, 
40  Am.  Bep.  465,  quoted  In  ParcheQ  T.  Ander- 
son, supra),  still  the  presence  or  absence  of 
a  term  so  aptly  characteristic  Is  evidence 
of  considerable  value  in  determining  the  re- 
latlon^ip  intended  to  be  created.  Again,  the 
existence  of  a  partnership  fund  or  common 
property  Is  by  no  means  established  In  this 
case  beyond  debate.  Certainly  such  a  fund  is 
not  to  be  seen  In  the  land,  as  respondent  In- 
sists, because  none  of  the  parties  had  any 
power  or  right  of  disposition  over  the  In- 
terests of  the  others  or  beyond  their  own  re- 
spective interests,  specifically  defined.  Weiss 
v.  Hamilton,  40  Mont.  99.  105  Pac.  74.  Was 
it  in  the  money  raised  for  the  purpose  of 
carrying  on  the  Intended  operations?  The 
respondent  does  not  so  contend,  and  it  is  no- 
table that  the  machinery,  implements,  and 
other  property  purdiased  with  it  were  to 
"become  a  part  of  and  belong  to"  the  real 
estate,  the  tenure  of  wbl<di  excludes  the  idea 
of  imrtnership  property.  Finally,  the  fact 
that  profits  were  to  be  shared  is  persuasive 
only.  Parchen  v.  Anderson,  supra ;  Beas- 
ley  V.  Berry,  33  Mont.  477,  84  Pac  791; 
Flathead  County  State  BanlE  v.  Ingham,  51 
Mont.  438,  153  Pac.  1005.  Many  agreements 
exist  which  contemplate  a  division  of  profits, 
but  which  are  not  partnerships.  One  of  these 
is  exhibited  in  Flathead  County  State  Bank 
V.  Ingham,  jnst  cited,  the  features  oC  which 
are  not  essentially  different  from  those  pre- 
sented here.  Indeed,  in  die  absence  of  any 
langoage  constituting  that  mutual  agency  so 
necessary  to  a  partnersliip  (Parchen  v.  An- 
dersfm,  supra;  Croft  et  al.  r.  Bain  et  al., 
40  Mont.  4S4,  14S  Pa&  060),  the  situation  In 
tbe  two  cases  la  the  same;  and  if  we  aub- 
stltnte  Edwards  for  Ingham,  Bruce  and  Par- 
ker for  Jones,  and  farming  tot  horse  raising, 
the  rraemblance  Is  atisolute,  save  for  tlie  fact 
that  Ingluun  honored  drafts,  and  thus  creat- 
ed the  fund  to  carry  <m  that  enterprise, 
whereas  here  the  fund  necessary  to  conduct 
the  fanning  operations  was  ultimately  rais- 
ed by  mortgage  npmi  the  land,  which  mort- 
gage, or  the  indebtedness  secured  thereby, 
it  was  expressly  stUnilated  must  be  fully 
paid  before  any  profit  sharing  should  occur. 

Concerning  the  actirais  of  Edwards  to  aid 
the  enterprise  after  It  was  launched,  the  ev- 
idence is  conflicting;  but.  If  lie  did  what  the 
respondent  asserts,  the  actions  in  themselves 


were  colorless,  and  tiielr  significance  depends 
upon  the  agreements  which  it  is  supposed 
they  were  designed  to  forward.  The  weak- 
ness of  bla  case  consists  In  the  absence  of 
any  definite  declaration  that  he  tiad  no  In- 
tention to  form  a  partnership ;  but  he  shows 
enough  to  present  that  attitude.  He  denies 
knowledge  of  the  use  of  the  name  Confeder* 
ate  Creek  Farm  to  describe  any  partnership 
or  account  He  supposed  tliat  when  the  pa- 
pers were  signed  and  the  moneys  procured 
that  was  all  he  had  to  do  with  the  matter, 
and  be  never  went  upon  the  premises  which, 
as  he  claims,  Bruce  and  Parker  were  to  farm 
and  develop.  On  the  whole  evidence,  there- 
fore, we  feel  compelled  to  say  that  the  ques- 
tion of  partnership  was  for  the  jury. 

[4-1]  2.  Nor,  In  our  opinion,  was  the  evi- 
dence touching  the  sale  of  the  tractor  such 
as  to  command  a  drected  verdict;  for  the 
effect  of  the  ruling  was  to  exclude  failure  of 
consideration  and  breaches  of  warranty  from 
the  case.  It  can  be  Justified,  assuming  the 
partnership,  only  upon  the  view  that  fail- 
ure of  consideration  cannot  be  raised  by  one 
who  accepts  and  retains  property  sold,  and 
that  breaches  of  warranty  after  acceptance 
cannot  be  urged  as  a  defense,  but  only  as  a 
counterclaim.  These  propositions  are  correct 
(Best  Manufacturing  Co.  v.  Hutton.  49  Mont. 
78,  141  Pac  653) ;  but  their  application  de- 
pends upon  the  existence  of  an  unqualified 
or  unconditional  acceptance,  and  the  accept- 
ance here  was  not  of  that  character.  If  it 
amounted  to  anything  more  than  the  final 
closure  of  an  agreement  to  purchase  the 
tractor,  it  was  clearly  subject  to  the  warran- 
ty implied  by  law  and  to  the  guaranty  ex- 
pressed in  the  contract,  which  was  to  be  for 
one  year.  This  is  the  situation  suggested  by 
the  evidence  actually  admitted.  But  here 
the  apijellant  complains  that  the  trial  court 
excluded  evidence  which  would  have  made  a 
verdict  by  direction  unthinkable.  The  evi- 
dence 80  offered  discloses  that  after  tbe 
purchase,  or  what  Is  called  tbe  acceptance, 
the  respondent  made  persistent  efforts  and 
repeated  promises  to  rectify  and  make  effec- 
tive the  machine,  found  to  be  seriously  de- 
ficient. It  tended  to  show  that  the  so-called 
acceptance  was  regarded  by  purchaser  and  * 
seller  alike  as  a  conditional  one,  and  that  the 
seller  had  waived  the  benefit  of  those  terms 
of  the  contract  In  virtue  of  which  the  reten- 
tion of  the  tractor  would  aihount  to  an  ac- 
ceptance. It  is  manifest  that  a  case  made  up 
of  this  excluded  evidence  and  the  evidence 
actually  admitted  would  be  an  altogether  dif- 
ferent one  from  that  presented  In  Berlin  Ma- 
chine Works  T.  Midland  Coal  &  Lumber  Co., 
45  Mont  390, 123  Pac.  396,  or  Best  Manufiic* 
turlng  Ca  r.  Hutton,' supra,  relied  on  as  jus- 
tifying the  rulings.  One  of  the  reasons  In- 
dicated for  the  exclusion  of  much  of  this  er- 
idence  Is  that,  unless  the  appellant  was  a 
partner  as  allied  In  the  complaint  it  was 
none  ct  bis  business  whether  the  ccmsldera- 
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Hon  failed  or  breaches  of  warranty  occur- 
red. This  view  Is  logical  and  at  the  proper 
stage  of  the  case  waB  presentable  to  the  Jury 
by  saitable  Instructlona;  but  It  could  not  au- 
thorize the  exclusion  of  the  evidence  because 
the  appellant  was  entitled  to  deny  the  part- 
nership and  to  plead  the  special  defenses  In 
lits  answer  (Bev.  Codes,  S  6549;  O'Donnell  et 
al.  V.  City  of  Butte,  44  Mont.  97,  119  Pac. 
281),  leaving  It  to  the  jury  to  say  whether 
either  position  had  been  maintained. 

The  order  appealed  from  Is  reversed,  and 
the  cause  Is  remanded  for  a  new  triaL 

Reversed  and  remanded. 

BRANTLT,  C.  J.,  and  HOLLOWAT,  J., 
<»ncar. 


BOKHAM  V.  BONHA&L     (No.  895.) 
<Siipreme  Ooort  of  Wyomins.    May  2,  1018.) 

DiTOHCB    4S9l30  —  EVXDBNCK— SuniOZKnCT— 
CaUBLTT. 

In  an  action  by  a  wife  against  her  huaband 
for  divorce  on  account  of  cruelty,  evidence  held 
not  safficient  to  require  Judgment  for  plaintiff. 

Error  to  Mstrlct  Court;  Sheridan  county; 
E.  C.  Raymond,  Judge. 

Suit  by  Virginia  A.  Bonham  against  Alfred 
E.  Bonham  for  dlTorc&  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

F.  W.  Byrd,  of  Sheridan,  lor  plalntWf  In 
error.  R,  B,  McNally  and  D.  L.  Gogerty,  both 
of  Sheridan,  for  defendant  In  error. 

POTTER,  C.  J.  This  Is  an  action  for  dl- 
Toree  brou^t  by  Virginia  A.  Bonham  against 
Alfred  E.  Bonham.  The  plaintiff  asks  In  her 
petition  also  that  a  reasonable  portion  of  the 
property  held  In  defendant's  name  be  award- 
ed to  her.  At  the  conclusion  of  plalntlfTs 
evidence,  the  court  rendered  a  decision  and 
Jud^ent  In  favor  of  the  defendant;  this 
appearing  to  have  been  done  without  a  mo- 
tion or  suggestion  on  the  part  of  the  defend- 
ant. The  court  found  that  the  plalntlQ  had 
wholly-  failed  to  establish  any  ground  for 
divorce,  or  any, need  for  the  intervention  of 
thte  court  in  adjusting  the  property  eights 
«f  tlie  partlea.  The  case  la  here  on  error,  and 
the  only  question  presented  Is  the  sufficiency 
-of  the  evidoice  to  sustain  Uie  finding  and 
Judgment  denying  plalnttfCs  ilg^t  to  a  dl* 

TOTCCk 

The  parties  were  married  September  8, 
1875,  and  lived  together  until  February  9, 
1916,  when  the  plaintiff  left  the  defendant 
and  their  home  in  Sheridan,  in  this  state, 
and  established  another  home  In  the  same 
dty  for  herself  and  a  married  son,  referred 
to  In  the  evidence  as  Will,  with  his  five  chil- 
dren, who  had  been  making  their  home  with 
the  plaintiff  and  def^dant  for  several  months 
preceding  the  s^Mtration.  Tii&t  son  appears 


to  have  bad  some  trouble  with  his  wife,  and 
with  his  children  he  came  to  live  with  his 
parents,  the  parties  to  this  suit,  with  their 
consent  at  the  time.  The  defendant,  after  a 
few  months,  objected  to  his  remaining  there 
at  his  home  with  the  children,  and  this  seems 
to  have  been  the  chief  cause  of  the  difficulty 
between  the  plaintiff  and  defendant  resulting 
in  their  separation;  the  plaintiff  defending 
the  son  and  insisting  that  he  and  his  chil- 
dren be  not  comi>eUed  to  leave  the  house. 

It  Is  alleged  as  ground  for  divorce  that  de- 
fendant had  been  guilty  of  extreme  cruelty 
to  the  plaintiff.  No  act  of  physical  or  person- 
al violence  is  alleged  or  shown.  But  the 
charge  of  cruelty  is  based  upon  obtain  al- 
leged condud:  of  the  defendant  during  the 
married  life  of  tiie  parties,  and  partlcalarly 
the  last  ^ar  or  two  of  their  life  togeOier. 
conslfitl]^  princUmlly  of  occasional  outbursts 
of  ai^er  over  matters  dbqileasing  to  blm, 
accompanied  by  profane  language,  the  de- 
jEdndant  taaving  a  "misnable  temper"  as 
stated  by  Hio  iflaintiff  in  her  testtmcny; 
habitual  omnplaintB  and  exhlblti<m  of  anger 
upon  a  ^«sentatl(8t  of  Mils  for  living  ex- 
Tfttises;  threats  on  one  or  two  occasloiu  wbea 
angry  to  kill  himself;  accusing  the  plaintiff 
of  lying  to  him,  the  defendant,  on  one  or  two 
occasions  during  a  disagreement  concerning 
the  son  aforesaid  and  his  failure  to  secure 
employment,  or  when  he  was  angrily  com- 
plaining about  some  other  matter:  during  the 
earilur  years  of  their  marriage  violently 
beating  his  Morses;  complaining  at  one  time 
about  the  plaintiff's  wanting  and  having  a 
special  nurse  when  she  was  in  the  hospital 
for  an  operation ;  and  one  act  of  violence  to- 
ward a  son  then  about  twelve  years  old, 
several  years  before  their  s^aratlon,  when 
he  was  angered  about  something  the  boy  had 
dona  We  have  not  attempted  to  mention 
every  Instance  mentioned  In  the  testimony  of 
the  exhibition  of  anger  by  the  defendant 
during  the  married  life  of  the  parties,  but 
what  we  have  stated  indicates  generally  the 
t&cts  (Upon  which  the  plaintiff  bases  her 
charges  of  cruelty.  It  appears  from  the 
testimony  of  the  plaintiff  that  these  outbursts 
of  anger  were  not  as  a  rule  directed  toward 
her.  Indeed,  In  very  few  Instances  is  it 
shown  that  the  defendant  exhibited  any  anger 
toward  her  or  because  at  anything  she  had 
or  had  not  done. 

There  are  otJier  acts  allied  and  testified 
to  by  the  plaiiitlff  which  she  sa^s  occurred 
during  the  early  years  of  their  married  life, 
some  of  whi<^  are  not  at  all  corroborated 
and  bear  no  relation  to  defendant's  subse- 
qnaxt  conduct  complained  of,  and  some  shown 
only  by  his  alleged  admlsslw  to  the  plaintiff, 
such  as  at  one  time  prior  to  th^r  marriage 
that  he  had  been  a  mwber  of  a  vigilance 
committee  in  Colorado,  all  of  whldh  occur- 
red so  many  years  prior  to  the  separation 
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nnd  are  so  clearly  unrelated  to  anything  [  Mr.  Bonham  wbb  Intanet  A.  We  dMat  know. 


occarrlng  subsequently,  that  they  are  not 
entitled  to  consideration.  One  act  of  the  de- 
femlfint  Is  alleged  and  testified  to  by  the 
jilalntlff,  with  some  corroborntlon  by  other 
witnesses,  as  having  occurred  a  few  months 
prior  to  the  separation.  It  Is  alleged,  and 
I  ho  plaintiff  testifies,  that  a  few  months  prior 
to  the  separation  the  defendant,  taking  to  his 
assistance  an  unmarried  son  then  living 
with  him,  and  the  married  son  above  men- 
tioned, removed  certain  furniture  of  a  ten- 
ant from  one  of  his.  hous^,  and  brought  the 
same  to  the  house  where  he,  the  defendant, 
was  living,  destroyed  some  of  It  and  at- 
tempted to  secrete  the  remainder;  and  It  ia 
sought  by  the  evidence  aa  to  that  matter  to 
show  that  the  defendant  had  burglarized 
the  house  and  stolen  the  furniture.  But  It 
appears  from  the  plaintlfC'a  evidence  that  the 
defendant  after  having  been  arrested  was 
dlscharsed  upon  a  preliminary  hearing  before 
the  examining  magistrate,  and  that  the  furni- 
ture which  had  l>een  talcen  from  the  defend- 
ant's home  upon  a  search  warrant  was  re- 
turned to  him  by  order  of  said  magistrate. 
And  there  does  not  appear  to  have  been  any-fTj^t 
further  attempt  to  hold  or  prosecute  him. 

The  married  9oa,  about  whose  presence  in 
the  borne  the  ^MUtles  dis^reed,  testlfled 
axainst  his  father  on  hla  said  examination, 
and  the  plaintiff  offered  or  was  willing  to 
testier  against  him  at  that  bearing,  and  she 
appears  to  have  been  very  indignant  over 
Ills  dlsdiacge,  showlog  ber  resentment  to 
such  an  extent  as  to  ass^t  in  ber  testlm'ony 
that  the  defendant  had  "bought  off"  the  pros- 
ecuting attorney  and  examining  ma^trate, 
and  apparently  without  anything  to  Justify 
the  assertion  except  the  fact  that  the  prose- 
outing  attwney  had  not  immediately  author- 
ized a  search  warrant  when  requested  to 
do  so,  and  that  defendant  was  not  bound  over 
or  held  for  trial  on  the  charge  against  him. 
And  it  appears  also  from  the  plaintlfTs  testi- 
mony, on  cross-examination  that  shortly  be- 
fore the  bearing  aforesaid  she  had  gone  to 
the  county  and  prosecuting  attorney  proiros- 
ing  or  suggesting  that  the  defendant  be  tried 
on  a  charge  of  Insanlt}*;  but  she  explained 
that  she  first  went  to  the  family  doctor  and 
he  told  her  to  go  to  the  county  attorney. 
She  further  testified  about  that  as  follows: 


"Q.  Wasn't  Bill  trying  to  railroad  your  hus- 
band to  tiie  penitentiary  or  insane  asylum?  A. 
No.  sir;  be  was  like  me.  He  was  up  a  stump. 
Q.  Didn't  he  know  enough  to  get  out  and  leave 
his  father?  A.  How  would  you  like  to  get  out 
in  the  dead  of  winter  with  the  children?  The 
month  of  August,  when  tlie  boy  was  not  work- 
ing, he  had  money  at  that  time  and  was  turn- 
ing in  money  all  the  time.  Q.  So  wlien  Mr. 
Ronbam  was  tried  on  tbig  charge  of  larceny, 
you  not  only  offered  to  testify  afcainst  him  and 
Will  did  testify  against  him,  but  you  went  to 
the  county  attorney  to  try  to  have  him  token 
up  (or  insanity?  A.  Xo,  that  wag  before  this 
raroe  up,  before  Ohristmns.  and  this  trial  never 
camo  up  until  the  day  before  we  left  home  the 
&th  of  February.    Q.  At  tbat  time  you  said 


We  knew  he  had  this  sick  speU.' 

It  appears  that  about  a  year,  or  perhaps 
two  years,  before  the  plaintiff  left  the  de- 
fendant, the  latter  had  a  severe  sickness,  and 
most  of  the  occasions  of  the  exhibition  of 
temiyer  mentioned  in  the  evidence  appear  to 
have  occurred  after  that.  The  evidence  Is 
to  be  understood,  we  think,  as  showing  that 
after  the  "sick  spell,"  as  It  Is  referred  to  In 
the  testimony,  the  defendant  became  less 
able  to  control  his  feeling  of  displeasure  or 
bis  disposition  to  anger.  But  during  that 
period  his  anger  seems  to  have  been  caused 
chlefiy  by  the  fact  that  his  married  son 
aforesaid,  while  without  steady  employment, 
continued  to  remain  at  his  house.  He  ex- 
pressed a  desire  that  they  leave  his  home, 
while  the  plaintiff  insisted  that  they  should 
remain.  And,  as  above  Indicated,  we  think 
it  apparrat  that  this  became  the  chief  canae 
of  the  difficult  between  the  parties,  and  the 
controlling  cause  of  plaintiff  leaving  the  de- 
fendant and  establishing  another  home  for 
herself  with  her  said  son  and  the  letter's 
children.  She  testifies  that  she  took  care  of 
home,  doing  the  cooking  and  other 
housework;  ber  son  then  securing  regular 
employment. 

As  a  part  of  the  evidence  indicating  tbut 
the  son  Will's  presence  in  the  home  was  the 
principal  cause  of  the  dlfilculty,  we  quote 
further  from  plaintiff's  cross-ezamlnatioo : 

"Q.  Referring  to  the  trouble  last  winter  with 
reference  to  the  Harris  property  bcin^  stolen, 
that  trouble  occurred  at  the  height  of  the  fami- 
ly troubles  between  Bill  and  Bill's  family? 
A.  No  family  troubles  had  ever  been  before,  lie 
never  bcfran  to  carry  o»  until  afterwards.  This 
was  in  October  that  he  began.  It  was  soon  aft- 
er that  he  began  to  carry  on.  Q.  October, 
1U14?  A.  October,  about  the  20tb,  1914.  V- 
Tben  is  when  your  trouble  .started  ?  A.  That  is 
when  he  started  to  carry  on  about  Bill  beinp 
there  with  the  cljildren ;  along  in  November 
was  the  first  I  heard  him  soy.  It  was  about 
the  time  Will  did  a  little  piece  of  work  for  you. 
Q.  What  was  the  nature  of  this  trouble  with 
Bill?  A.  It  Hoemed  as  though  he  thought  that 
Wilt  wasn't  paying  in  as  much  08  his  share. 
The  boy  paid  in  all  be  bad,  all  he  could  earn 
and  had  a  cbauce  to  earn.  lie  was  going  every 
place  in  this  town  knocking  him.  There  wasn't 
n  place  that  he  didn't  knock  asralnst  Will.  Q. 
You  mean  to  say  that  he  was  knocking  against 


Will  all  the  time?  A.  He  swore  that  boy 
couldn't  get  a  day's  work  in  this  town,  and. 
'I'll  see  that  he  can't  Ret  a  day's  work  in  this 
town.'  Q.  At  the  time  Bill  came  to  town, 
tilings  were  congenial  then  for  a  while  between 
Bill  and  the  old  man,  weren't  they?  A.  For  a 
while,  after  be  first  fetelied  the  children.  For  a 
while  he  was  all  right  for  a  while.  Q.  n^rw 
or  four  months?  A.  For  a  while,  yes.  Q.  Dur- 
ing that  time.  Bill  worked  probably  five  ur  ten 
(lays?  A..  Be  worked  more  than  all  the  rest  of 
them  put  together,  let  it  be  what  it  was.  Q. 
Mr.  Bonhsm?  A.  All  the  family.  Q.  Mr.  Bon- 
ham has  no  family  of  five  children,  but  has  ponie 
iiropertyV  A.  Ilow'a  that?  Q.  Mr.  Bonham 
has  no  family  of  &ve  children,  but  has  some 
property,  hasn't  be?  A.  He  has  some  proper- 
ty, of  course.  Q.  He  Is  In  a  different  situation 
than  Bill  was  in?  A.  I  should  judge  yes.  Q. 
Didn't  he  ask  Bill  to  got  a  job  and  go  to  work? 
A.  Didn't  he  aak  BiU  that?    Q.  Xcb.    A.  I 
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didn't  think  lie  did,  because  BUI  was  working. 
He  ereo  walked  to  the  miDes  a  balf  dozen  times, 
Q.  You  say,  a  fen  daya  before  TbankttgivinK, 
Mr.  Bonham  reared  up  and  started  raisinii  tbia 
trouble  because  Bill  wasn't  working.  Prior  to 
that  time  and  during  the  months  of  August, 
September;  and  October,  was  Mr.  Bonbam  treat- 
ing Bill  and  his  family  all  right?  A.  He  did 
until  after  be  took  those  goods.  Then  he  be- 
win  to  rear  and  tear  around  then.  *  *  *  Q. 
Tour  affection  for  Mr.  Bonham  hadn't  abated  in 
the  leaat  on  October  19th  or  20tb,  when  this 
trouble  came.  At  that  time  you  bad  the  very 
kindest  feelings?  A.  Xo,  sir;  not  from  the 
-time  he  began  to  carry  on,  after  he  had  that 
sick  spcU.  Nobody  can  stand  such  carrying  on 
he  had  for  months.  He  wasn't  mad  at  Will, 
but  he  was  mad  at  everything  he  happened  to 
think  about.  Q.  When  the  trouble  started  be- 
-tween  BUI  and  nis  father,  you  know  when  that 
started?  A.  It  was  along  in  Norember  some 
time,  I  tliink  it  was.  Q.  Xnw,  before  that, 
Bill  and  bis  father  got  along  all  right?  A,  As 
far  as  I  know.  Q.  Now,  you  and  Mr.  Bonham 
were  getting  along  all  right  at  that  time?  A, 
'No,  we  wasn't,  and  hadn't  for  many  years." 

The  plaintiff  relies  upon  the  principle,  stat- 
ed in  the  brief  as  the  modern  rule,  and  cit- 
ing the  note  to  GofT  v,  Goff,  9  Ann.  Cas. 
1091,  that  any  unjustifiable  conduct  which 
so  grievously  wounds  the  mental  feelings  of 
husband  or  wife,  or  utterly  destroys  his  or 
her  peace  of  mind,  as  to  seriously  endanger 
life  or  Impair  bodily  health,  or  which  utter- 
ly destroys  the  legitimate  ends  and  objects 
of  niatrlinony,  constitutes  cruelty,  although 
no  physlcnl  or  personal  violence  may  be  In- 
flicted or  even  threatened;  or  reasonably  ap- 
prehended. If  that  principle  be  accepted,  a 
careful  examination  of  the  evldenee  In  this 
case  falls  to  convince  us  that  the  trial  court 
erred  in  holding  the  evidence  lnsufl5clent  to 
establish  a  ground  for  divorce.  It  is  stated 
in  the  same  note,  and  It  seems  to  be  a  gen- 
eral rule,  that  mere  austerity  of  temper,  pet- 
ulance of  manner,  rudeness  of  language,  a 
want  of  civil  attention,  even  occasional  sal- 
lies of  passlou,  if  they  do  not  threaten  bod- 
ily harm,  do  not  constitute  cruelty.  14  Cyc. 
608,  and  see  note  to  Mosber  v.  Moeher,  12 
U  R.  A.  (N.  3.)  820.  We  think  It  ttoneces- 
^ary  to  rebeane  the  ertdmoe  mora  in  detail. 
It  would  serve  oo  useful  purpose  to  do  so. 
The  trial  court  had  not  wily  the  evidence 
contained  in  this  record  before  It,  but  the 
■witnesses  were  also  before  that  court,  and 
tlie  latter  was  able  to  consider  the  testimony 
of  the  plaintiff,  in  view  of  her  appearance 
on  the  stand,  and  to  observe  her  general  de- 
meanor as  well  as  her  condition  as  to  health 
and  the  presence  or  absence  of  suffering  of 
mind  or  body.  And  that  court  was  in  a 
much  better  position  than  this  court  to  de- 
termine whether  the  acts  of  the  defendant 
complained  of  had  seriously  endangered  the 
plaintiff's  life  or  Impaired  her  health.  And, 
considering  the  long  period  of  time  that  the 
parties  had  iWed  together  and  bad  worked 
tc^iher  to  accumulate  what  property  they 
had,  that  they  had  iralsed  a  family  of  five 
children,  all  of  whom  had  graduated  from 


the  high  school,  u  the  plaintiff  testifled,  end 
that  most  of  the  angry  outbursts  and  acts  of 
which  the  plaintiff  complains  occurred  after 
his  sick  spell  and  while  he  apijears  to  have 
been  annoyed  by  the  continued  presence  of 
the  married  son  aforesaid  and  bis  children 
In  bis  home,  without  the  son  obtaining  em- 
ployment and  ccmtributlng  as  much  as  be 
thought  he  shonld  to  the  household  expenses, 
we  cannot  doubt  the  correctness  of  the  trial 
court's  conclnslon. 

Some  of  the  property  accumulated  by  the 
parties,  consisting  of  certain  lota  and  im- 
provements, appears  to  have  stood  In  the 
name  of  the  plaintiff,  and  stie  was  receiving 
tbe  Income  thereof.  Moreover,  It  appears 
that  while  the  parties  were  living  together 
neither  one  had  freer  access  to  the  family 
pocketbook  than  the  other.  It  appears  fur- 
ther that  tbe  defendant  was  anxious  for  the 
plaintiff  to  retam  to  blm,  and  in  his  answer 
he  denies  the  various  charges  of  cruelty  al- 
leged against  blm,  and  alleges  that  tbe  plain- 
tiff left  bis  home  over  bis  protest  and  against 
his  will,  but  that  It  remains  as  ever  open  to 
her,  and  that  her  presence  Ibere  is  desired 
and  hoped  for  by  blm.  Tbe  Judgment  will 
be  affirmed. 

Atflrmed. 

BEABD  and  BLYDEXBURGH,  JJ.,  con- 
cur. 


ARNOLD  V.  NICHOLa    (No,  906.) 
(Supreme  Court  of  Wyoming.    May  2,  1918.) 

1,  Appeal  and  Ebkob  «='655(2)  —  Bill  of 
Exceptions— Time  fob  Allowance. 

Where  a  decree  was  rendered  May  5th,  and 
motion  for  new  trial  denied  May  13th,  and  thr 
bill  of  exceptions  was  not  presented  for  allow- 
ance until  September  30th,  the  bill  of  excep- 
tions must  be  stricken,  as  not  having  been  pre- 
sented for  allowance  in  time. 

2.  QniBTiNo  Titub  ^s>34(1)— Pbtition— Sor- 

nclXNCT. 

A  petition  in  a  suit  to  quiet  title  and  to  can- 
cel a  mortgage,  alleging  tuat  plaintiff  was  the 
owner  in  fee  simple  under  a  warranty  deed,  that 
G.  and  R.,  prior  to  plaintiff's  acquisition  of 
title,  were  the  owners  thereof  and  conveyed  by 
warranty  deed  to  ouo  tbroogh  whom  by  mesne 
conveyance  plaintiff  obtained  title,  that  at  sucb 
time  the  mortgage  sought  to  be  canceled  was  a 
valid  and  subsisting  lien,  that  after  the  debt 
secured  thereby  became  due  G.  purchased  the 
mortgage  and  had  the  same  assigned  to  him, 
and  thereafter  assigned  it  without  recourse  to 
defendant,  both  assignments  being  placed  on 
record,  stated  a  good  cause  of  action. 

Estoppel  €=»;W— UisruAEOE  — Acquisi- 
tion OF  Mortgage  bt  Wabbantob. 

Where  one  who  has  conveyed  with  war- 
ranty land  which  is  subject  to  a  mortgage  aft- 
erwards takes  an  assigntpent  oC  such  mortgage, 
the  mortgage  becomes  discharged  by  coming  in- 
to his  hands. 

Error  to  District  Court,  Crook  County; 
El.  C.  Raymond,  Judge, 

Action  by  William  R.  Nichols  against 
Alice  Arnold  to  quiet  title.  Decree  for  plain- 
tiff, and  defendant  brings  error-  AQlrmea. 
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L;  Bl  Slmoiu,  ot  Belle  Fonrdie,  S.  D.,  and 
Hftr^  P.  Ilsle^r  ot  Snndance.  for  plaintiff  In 
error.  Bf.  Klcbols,.  of  Sundance,  for  defend- 
ant In  error. 

BEARD,  J.  The  defendant  In  error,  WU- 
Ilam  R.  Nichols,  brought  an  action  against 
the  plaintiff  In  error,  Alice  Arnold,  In  the 
district  court  to  quiet  title  in  him  to  certain 
described  real  estate  and  to  cancel  a  certain 
mortgage  of  record  thereon.  Decree  was  en- 
tered  In  favor  of  plaintiff  below,  and  defend- 
ant, Arnold,  brings  error. 

[1]  Defendant  In  error  filed  a  motion  to 
strike  the  bill  of  exceptions  from  the  record, 
for  the  reason  that  It  was  not  presented  for 
allowance  within  the  required  time.  The 
decree  was  rendered  May  5,  1916,  the  motion 
for  a  new  trial  denied  May  13,  1916,  and  the 
bill  was  not  presented  for  allowance  until 
September  30,  1916.  The  trial  Judge  who 
signed  the  bill  certifies  that  "time  for  allow- 
ing bill  of  exceptions  was  not  asked  for  or 
granted."  Following  the  rule  announced  in 
International  Harvester  Co.  v.  Jackson  Lum- 
ber Co.,  170  Paa  6,  decided  by  this  court 
January  21,  1918,  the  motion  to  strike  the 
bill  from  the  record  must  be  granted,  and  the 
bill  of  exceptioQs  Is  therefore  stricken  from 
the  record. 

[2]  In  the  absence  of  a  'bill  of  exceptions, 
the  only  question  presented  by  the  record 
here  is  the  sufllclency  of  the  petition  to  state 
a  cause  of  action.  The  petition  was  not  de- 
murred to  in  the  court  below,  and  the  ques- 
tion is  raised  for  the  first  time  here  by  the 
petition  In  error.  While  the  objection  that 
the  facts  stated  in  a  petition  are  Insufficient 
to  constitute  a  cause  of  action  may  be  made 
for  the  first  time  in  this  court,  the  better 
practice  is  to  do-  so  by  demurrer  in  the 
trial  court.  The  petition  in  this  case  is  quite 
Inartlficially  drawn,  but,  fairly  construed, 
we  think  it  states  a  cause  of  action.  It  is 
alleged.  In  substance,  that  plaintiff  Is  the 
owner  in  fee  simple  of  the  land  described  In 
the  petition  by  virtue  of  a  warranty  deed; 
that  Charles  Graham  and  Menirva  J.  Ross, 
prior  to  the  time  plaintiff  acquired  title  to 
said  land,  were  the  owners  thereof  and  con- 
veyed the  same  by  warranty  deed  to  John  A. 
Ross  through  whom  by  mesne  conveyances 
plaintiff  obtained  title ;  that  at  the  time  of 
said  conveyance  by  said  Graham  and  Menirva 
Ross  the  mortgage  sought  to  be  canceled  In 
this  action  was  a  valid  and  subsisting  lien 
of  record  on  said  land ;  that  thereafter,  and 
after  the  debt  secured  by  said  mortgage  he- 
came  due,  said  Graham  purchased  said  mort- 
gage and  had  the  same  assigned  to  him,  and 
thereafter  assigned  the  same,  without  re- 
course, to  defendant  Alice  Arnold,  both  of 
which  assignments  were  placed  on  record. 
We  think  the  petition,  when  liberally  con- 
strued, as  It  must  be  when  attacked  for  the 
first  time  in  this  court,  fairly  alleges  the 


warranty  of  tbe  title  Agaliut  IncumbnuMes 
by  Oraham,  a  breaiSi  of  the  warranty  bjr 
reason  of  the  existence  of  the  mOTtgage  «& 
the  lend  at  tbe  time  he  conveyed  It,  and  tbat 
he  thereafter  became  tbe  owner  of  the  mort- 
gage. 

[S]  Upon  the  facts  alleged  In  the  petlttoip 
the  parcbaae  of  the  mortgage  by  Orabain 
extingnlshed  tbe  Uen;  the  rule  b^ng  tbat 
payment  by  one  who  has  warruited  against 
incumbrances  extinguishes  them.  "When  one 
who  bas  conv^ed  land  wltb  warranty,  which 
is  subject  to  a  mortgage,  whether  made  by 
him  or  by  another,  afterwards  takes  an  as- 
signment of  audi  mortgage,  he  holds  It  for 
the  benefit  of  the  perscHi  to  whan  be  baa 
granted  the  land,  and  the  mortgage  Is  in  fact 
discharged  by  cunlng  Into  his  bands.  Even 
if  he  should  assign  it  to  one  who  In  good 
faith  pays  full  consideration  for  It,  the  pur* 
chaser  wonld  acqnlre  no  lieu  upmi  the  land," 
2  Jones  on  Mortgages  (Ttb  Ed.)  {  867.  Tbe 
facta  stated  In  the  petition  In  tbla  case  bring 
It  within  tbat  role.  Graham  by  bis  deed  cor- 
enanted  to  protect  the  title  against  Incum- 
brances, and  at  that  time  the  mtnlgage  in 
question  waa  a  valid  Iten  upon  tbe  land. 
When  be  took  it  up,  he  simply  did  tbat  which 
be  had  agreed  to  do,  and  by  so  doing  tbe 
li«i  was  extinguished.  All  be  acquired  by 
his  purchase  of  tbe  mortgage,  If  anything, 
was  a  personal  claim  against  tbe  mortgagors, 
and  his  assignee,  defendant,  Alice  Arnold, 
took  nothing  more,  especially  as  the  debt  se* 
cured  by  the  mortgage  was  then  past  due. 
There  being  nothing  stated  in  the  petition 
which  would  tend  to  take  the  case  out  of  the 
rule  above  stated,  the  petltlrai  stated  a  cause 
of  action. 

Mo  prejudicial  error  being  made  to  asvear 
by  the  record,  the  Judgment  la  affirmed. 
Affirmed. 

POTTER,  C.  J.,  and  BLTDEMBUBOH, 
concur. 


STATE  ex  reL  NORTHERN  PAO.  RT.  GO.  t. 
SUPERIOR  COURT  OF  WASHINGTON" 
FOR  KING  COUNTY  at  aL   (No.  14528.) 

(Supreme  Court  of  Washington.   April  16, 
1918.) 

1.  JuDOXENT  <g=>207  —  Modification  ob  Va* 
CATION— Common  Law. 

At  common  law,  a  court  might  at  any  time 
daring  tbe  term  modify  or  vacate  a  judgment 
to  make  it  coaform  to  the  judgment  actually 
rendered;  but  after  adjournment  it  was  power- 
leis  to  protect  Itself  from  Its  own  errors  or  the 
parties  from  fraudulent  interference  in  pro- 
curing judgments. 

2.  JunoMENT  $=:»407(5)— Vacation— Reuedt. 

In  view  of  Rem.  Code  1015,  |S  303,  46i,  al- 
lowing modification  of  Judgment  ror  mistake,  in- 
advertence,  tiurprise,  or  excusable  neglect  with- 
in one  year  after  rendition  of  judgment,  the 
remedy  of  a  party  complaining  that  a  judg- 
ment entered  upon  stipulation  did  not  conform 
to  the  stipulation  ia,  after  one  year  from  the 
judgment,  exduuvel;  by  suit  in  equity. 
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3.  JuDOHENT  ^GS^Bis  JnoioATA-- Judg- 
ment Not  on  Merits. 
The  court  being  without  jorisdictloD  to 
bear  a  motion  under  Rem.  Code  191S,  fS  303, 
464,  to  -vacate  and  amend  a  Judgment,  its  judg- 
ment denying  such  relief  would  not  bind  ^»pU- 
cant  in  a  suit  oo  the  merits  for  equitable  relief 
from  Bucb  judgment. 

Department  2.  Original  appllcatlott  for 
prohibition  by  the  State,  on  the  relation  of 
tbe  Northern  Pacific  Railway  Company, 
against  the  Superior  Court  of  the  State  of 
Washingtou  for  King  Coonty  and  Hon.  King 
Dykeman,  Judge  therectf.  Writ' ordered  to  Is- 
sue. 

C.  H.  Winders,  of  Seattle,  for  plaintiff. 
Ralph  S.  Pierce,  of  Seattle,  for  defendants. 

CHiJ>WICK,  J.  A  Judgment  was  entered 
on  the  26tb  day  of  September,  1916,  in  tbe 
case  of  Northern  Pacific  Railway  Company  t. 
OotUelb  Weibel  to  tbe  Superior  Court  for 
King  County.  After  a  lapse  of  more  than 
one  year,  appUcatlra  was  made  by  counsel 
for  Weibel  to  rec^n  the  Jndgmwt  and  make 
It  conform,  as  he  contends,  to  an  oral  stipula- 
tion of  the  partlas,  which  he  insists  Is  ^pwn 
by  tbe  mlnate  entry  of  the  clerk  made  at  the 
time.  The  case  was  settled  In  court  but  with- 
out trial.  The  minute  entry  Is  as  follows: 

"Counsel  for  parties  stipulate  in  open  court 
that  a  decree  be  entered  awarding  to  plaintiff 
title  of  a  strip  of  land  six  (6)  feet  wide  adjoin- 
ing tbe  easterly  rail  of  the  plaintiff  track  and 
■warffing  tbe  defendant  the  remainder  of  land 
in  controversj." 

A  form  of  Judgment  was  prepared  by  coun< 
sel  for  the  Northern  Pacific  Railway  Com- 
pany. This  Judgment  was  "O.  E'd."  by  coun- 
sel tor  Weibel,  and  duly  entered. 

Coniuel  for  respcmdent,  who  was  counsel 
for  Weibel  at  tbe  time  tbe  Judvoo^t  waa  en- 
tered, aaaerta  tbat  the  pr<q)arty  as  agreed 
open  is  not  as  described  In  the  Judgment; 
tbat  he  "O.  K.'d."  the  Jndgm^t  as  pr^ared 
by  counsel  for  r^tor  assuming  that  It  correct- 
ly stated  tbe  fact,  and  as  It  is  evidenced  by 
tbe  minute  Mitry  of  the  clerk.  The  respond- 
ent court,  being  of  the  (qtlnlon  that  the  Judg- 
mmt  was  erroneous^  in  that  It  did  not  cor- 
rectly describe  the  property,  and  did  not  In 
other  respects  conform  to  the  oral  stlpula- 
tt<m,  which  tbe  parties  had  entered  Into,  took 
tbe  matter  under  adTiaement  with  the  an- 
nouncement that  he  would  vacate  and  amend 
tbe  Judgment.  Whereupon  relator  made  ap- 
plication In  this  court  for  an  original  writ  of 
prohibition. 

Relator  bos  demurred  to  respondents'  an- 
swer, contending  that  the  court  is  without 
JnrlsdlctlcHi  to  proceed  under  either  section 
303  or  section  404  of  tbe  God&  Respondent 
Insists  tbat  the  court  "has  Inherent  power, 
independent  of  tbe  statute  to  so  modify  its 
Judgment  entry  aa  to  make  it  conform  to  the 
Judgment  actually  entered  [rendered},  at  any 
time,  when  to  do  so  wtU  not  afTect  the  sub- 
stantial rights  of  Innocent  third  persons  who 


have  acted  oh  the  faith  of  the  entry." 
O'Bryan  v.  American  Investment  &  Improve- 
ment Co.,  00  Wash.  871.  97  Pac.  241.  lAtzel! 
T.  ECort,  96  Wash.  471.  16S  Pac.  396,  is  dted. 
In  tbat  case  It  Is  held  that,  when  the  original 
decree  is  not  the  decree  actually  rendered  by 
tbe  court,  tbe  court  has  Inherent  power  to 
make  It  conform  to  tbe  Judgment  actually 
rendered. 

[1]  At  common  law  a  court  might  at  any 
time  during  the  term  modl^  or  vacate  a 
Judgment  to  make  it  conform  to  tbe  Judgment 
actually  rendered.  After  adjournment  of  the 
term,  a  court  was  powerless  to  protect  Itself 
from  its  own  errors,  or  the  parties  from 
fraudutoat  Interference  in  the  procurtog 
of  Judgments.  In  consequence  of  the  hard- 
ships of  tbe  common-law  rule,  statutes  have 
been  passed  In  many  states  providing  for  a 
definite  time  within  which  courts  may  vacate 
or  modify  Judgments.  In  this  state  this  may 
be  done  by  moticn  or  petftlmi.  If  tbe  matter 
Is  called  to  the  attratlon  of  tbe  court  within 
one  year.  -Seattle  t.  Krutz,  78  Wash.  568, 139 
Pac.  498;  State  ez  rel.  Padflc  Loan  Go.  v. 
Superior  Court,  84  Wash.  892, 146  Pac.  834. 

The  grounds  upmi  whidk  a  Judgment  may 
be  vacated  or  modified  are  fixed  by  statute. 
These  grounds.  In  so  far  aa  they  affect  thf 
present  proceeding,  are  "  •  *  •  mistake. 
Inadvertence,  surprise,  or  excusable  neglect" 
Rem.  Code,  j  303.  But  this  statute  was  nut 
ample  to  do  Justice  to  all  cases,  and  conse- 
quently this  court  has  held  a  pari^  may,  after 
the  expiration  of  the  time  limited  by  law,  file 
a  bill  to  equity  to  relieve  himself  of  a  Judg- 
ment where  Its  enforcement  would  result  in 
inequity.  Anderson  v.  Burgoyne,  60  Wash. 
511,  111  Pac.  777;  Rowe  v.  SUbaugh,  96 
Wash.  138, 164  Pac.  923 ;  Denny  Renton  Clay 
ft  Coal  Co.  V.  Sartorl,  87  Wash.  545,  151  Pac. 
1088.  A  bill  to  equity  must,  however,  be 
founded  upon  some  recognized  doctrine  of 
equity  Jurisprudence.  The  motion  in  the  in- 
stant case.  If  considered  at  all,  would  have  to 
rest  upon  the  ground  of  excusable  neglect. 
Tbla  Is  a  statutory  ground.  The  api^cation 
Is  not  timely,  and  must  be  denied. 

If  the  entry  of  the  Judgment  under  the  dr- 
cnmatances  as  alleged  by  tbe  moving  party 
operated  as  a  constructive  fraud,  the  remedy^ 
if  any  there  be,  la  by  bill  to  equity  where 
witnesses  may  be  ulled  and  tbe  matter  tried 
<nit  as  to  an  ordinary  suit,  l^e  tffoad  state- 
ments of  the  law  contatoed  to  the  cases  cited 
be  respondent  are  correct  if  tinted  as  ab- 
stract propositions.  A  court  has  Inherent 
power  to  make  Its  Judgments  conform  to  the 
truth,  but  it  does  not  follow  that  the  Legis- 
lature may  not  fix  a  time,  beyond  which  a 
court  may  not  exercise  even  an  Inherent  pow- 
er. Being  so  limited  by  statute,  the  court  Is 
without  Jurisdiction  to  proceed  either  upon 
Its  own  niotl<»i,  or  the  motion  or  petition  of  a 
litigant,  to  vacate  a  Jud^noit  after  tbe  ez- 
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plratlon  of  a  year.  This  holding  Is  sostalDed, 
not  only  by  reference  to  the  statute,  but  by 
reasons  of  public  jwUcy.  It  tMids  to  give 
ilnality  to  Judgments  and  to  bring  litigation 
to  an  end.  In  the  O'Bryan  Case  the  motion 
was  made  within  the  year.  The  Lltzell  Case 
was  an  original  proceeding,  and  can  be  bus- 
tained  upon  the  ground,  either  that  tt  had 
been  begun  within  the  year,  or  that  it  was  an 
original  suit  In  equity. 

L2,  3]  If  Weibel  has  any  rights  of  which 
the  court  ought  to  take  notice,  his  remedy  Is 
In  equity.  It  was  suggested  in  argument  that, 
if  this  writ  issues,  Weibel  will  be  barred  of 
all  remedy;  that  our  order  will  be  res  judi- 
cata. But  this  does  not  follow.  The  court 
being  without  Jurisdiction  to  hear  the  motion, 
D  Judgment  would  not  bind  him  in  a  suit  upon 
the  merits.  It  Is  a  rule  of  law  and  procedore 
that  oae  who  has  mistaken  his  remedy,  and 
who  has  not  been  caXlei  upon  to  affirm  an  is- 
sue ot  fact,  or  law,  going  to  the  merits  of  the 
case,  can  assert  his  right  to  a  remedy  which 
the  law  will  allow  in  a  subsequent  suit. 

The  writ  will  issue. 

ELLIS,  G.  J.,  and  MOUNT  and  HOLGOMB, 
J  J.,  concur.  ■ 


In  K  SHILSHOLE  AVE.  IN  CITY  OF 
SEATTLE. 

BALCOM  MILLS.  Inc.,  et  bL  t.  CITX  OF 

SEATTLE. 

PeUtion  of  CAMPBELL.    (No.  13750.) 

(Supreme  Court  of  Washington.   April  15, 
191S.)  ^» 

1.  JunoUENT  <8=>821  —  MoDmcATiOK  —  Mis- 
take—Time. 
Whether  application  for  modification  of  a 
judgmeat  for  mistake  and  inadvertence  is  made 
uDiTer  Bern.  Code  1915,  8  303,  as  to  amendmebt 
of  proceedings  for  mistake  or  iaadvertence,  or 
sections  464-473,  requiring  modification  for  mis- 
take to  be  applied  for  within  ooe  year,  it  must 
be  made  withm  a  year  from  the  eutqr  of  the 
judgment. 

ti.  JuDGicsNT  «s>321— Mo oiFiCATioN— Mis- 
take—Time. 
But  since  an  appeal  may  consume  the  entire 
year,  the  time  during  which  an  appeal  is  pend- 
ing should  not  be  counted  in  determining  wheth- 
er the  application  for  modification  has  been 
made  witfim  a  year. 

Ellis,  G.  J.,  dissenting. 

Proceeding  by  the  City  of  Seattle  against 
Balcom  Mills,  Incorporated,  and  othors  for 
the  assessment  for  change  of  grade  In  the 
matter  of  Sbllsbole  Avenue.  On  application 
of  Edwin  E.  Campbell  for  leave  to  petition 
the  lower  court  for  modlllcatlon  of  the  Judg- 
ment canceling  the  assessment  on  certain 
lands.   Application  granted. 

See,  also,  04  Wash.  583,  162  Pac.  1010. 

Hugh  M.  Caldwell,  Walter  F.  Meier  and 
Edwin  O.  Ewing,  all  of  Seattle,  for  appel- 
lant. William  Froude.  Hlsglns  &  Hughes, 
Donworth  &  Todd,  J.  P.  Wall,  and  W.  W. 
WUshlre,  all  of  Seattle,  for  respondents. 


FCLLBBTON,  J.  The  city  of  Seattle  caus- 
ed a  change  of  grade  In  certain  of  its  streets 
and  avenues,  the  change  being  made  nec- 
essary by  the  construction  of  the  I^ake  Wash- 
ington canal.  To  meet  the  expense  of  recon- 
structing the  streets  to  make  them  conform 
te  the  grades  established,  an  assessment  was 
levied  upon  abutting  and  adjoining  property 
claimed  by  the  city  to  be  benefited  by  the 
change.  Among  the  property  so  assessed 
were  lots  28  and  29.  In  block  71.  of  Oilman 
Park  addition  to  the  city  of  Seattle,  then 
and  now  the  property  of  one  Edwin  E.  Camp- 
bell. Lots  in  the  block  named  belonging  to 
other  owners  were  also  assessed  and  Camp- 
bell, along  with  these  owners,  objected  to  tho 
assessments  before  the  city  council.  When 
the  assessment  roll  was  brought  on  for  bear- 
ing by  that  body,  the  objections  were  over- 
ruled, and  Campbell  with  the  other  owners 
appealed  to  the  superior  court  At  the  con- 
clusion of  the  hearing  In  the  superior  court, 
a  judgment  was  entered  canceling  the  as- 
sessments on  all  of  the  lots  In  block  71  ex- 
cept the  assessni«it  upon  lot  28.  From  the 
Judgment  of  the  superior  court  the  dty  ap- 
pealed to  this  court,  where  tiie  Judgment 
was  affirmed.  The  record  shows  that  the 
judgment  of  the  superior  court  was  entered 
on  February  29,  1016,  that  the  opinion  of  the 
court  affirming  the  judgment  was  handed 
down  on  February  8,  1917,  and  that  remit- 
titur was  forwarded  to  the  superior  court  on 
April  11,  1017. 

On  January  23, 1918,  Campbell  filed  In  thU 
court  the  application  now  before  us,  asking 
leave  of  this  court  to  petition  the  lower  court 
for  a  modification  of  the  judgment.  The  ap- 
plication was  accompanied  by  an  aflldavlt. 
in  which  It  Is  averred  that  lot  28  was  In  the 
same  situation  as  other  lots  in  block  71  In 
BO  far  as  the  legality  of  the  assessment  was 
concerned,  and  that  the  conrt  In  fact  did 
order  the  assessment  upon  the  lot  canceled, 
but  that  It  was  not  Included  in  the  formal 
judgment  entered  through  mistake  and  Inad- 
vertence; the  affidavit  further  averring  that 
the  applicant  did  not  discover  the  omission 
until  the  city  had  threatened  to  enforce  th*" 
assessment  after  the  return  of  the  rwulttltur 
from  this  court. 

[1]  The  city  of  Seattle  opposes  the  appli- 
cation on  the  ground  that  it  was  not  made 
within  a  year  after  the  entry  of  the  Judg- 
ment In  the  trial  court.  Agalnsf  this  the  ap- 
plicant contends,  first,  that  it  Is  an  appli- 
cation under  section  303  of  the  Code  (Bern.), 
and  that  there  is  no  limitation  as  to  the 
time  within  which  an  application  may  be 
made  to  relieve  from  a  judgment  on  the 
grounds  therein  recited,  notwithstanding 
there  may  be  a  limitation  to  an  application 
under  sections  464-473.  In  support  of  this 
position  the  applicant  cites  the  case  of  Mar- 
ston  V.  Humes,  3  Wash.  267,  28  Pac.  620.  It 
must  be  couceded  that  the  case  as  decided 
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holds  that,  ontsMe  of  the  general  statute  ol 
limitatioD,  there  is  do  llinltatioa  as  to  the 
time  within  which  a  party  may  be  relieved 
fr<HD  a  judgment  taken  against  him  through 
his  mistake,  inadrertencc,  surprise,  or  ex- 
i-usable  neglect.  It  will  be  seen,  however, 
from  an  examination  of  the  opinion,  that 
tbe  question  was  not  much  considered  by  the 
court,  as  It  was  "practically  conceded  by 
connsel  for  the  petitioner  that  •  ♦  •  the 
conrt  had  jurisdiction  to  enter  the  order  in 
question.  •  •  •  ■■  But  if  the  case  is  to  be 
taken  as  authority  for  the  proposition,  it  has 
been  many  times  OTerruled.  Since  the  deci- 
sion in  that  case,  although  without  directly 
referring  to  It,  we  have  repeatedly  held  that 
the  limitation  of  one  year  prescribed  In  sec- 
tion 466  of  the  Code  fixed  the  extreme  limit 
within  which  judgments  can  be  vacated  on 
motion  or  by  petition. 

The  question  was  squarely  before  us  in 
Keith  V.  Rose,  59  Wash.  197,  109  Pac.  810. 
That  was  an  appeal  from  a  judgment  enter- 
ed in  an  action  brought  to  recover  real  prop- 
erty sow  under  a  jniiKment  In  a  tax  fore- 
closure proceeding  which  had  been  vacated 
on 'motion  after  the  sale  was  made  and  after 
the  limitation  of  one  year.  We  held  the  va- 
cation without  force,  because  made  after  the 
year  had  expired  and  after  the  court  had 
"lost  jurisdiction  over  the  subject-matter.  In 
the  course  of  the  opinion,  Chief  Justice  Bud- 
kin  used  this  language: 

"Proceedings  to  vacate  a  judpmetit  most  be 
instituted  under  eittier  section  ;10.3  or  section 
464.  Bern.  &  Bal.  Code.  Under  section  303  as 
originally  enacted  (Code  of  18S1.  S  109),  the  np- 
lilication  had  to  be  made  within  a  reasonable 
time,  not  exceeding  five  months  after  the  expira- 
tion of  the  term.  Terms  of  court  were  abolish- 
ed by  the  Constitution,  and  the  limit  with  ref- 
erence to  the  term  was  left  out  of  the  amend- 
mrftt  of  February  26,  1891  (T^rfiws  of  1891,  p. 
106;  Rem.  ft  Bal,  Code,  S  303),  but  the  Leg- 
iKlature  did  not  thereby  intend  that  such  mo- 
tions should  l>e  entertained  st  any  time  after 
judgment.  Section  486,  Bem,  &  Bal.  Code, 
fixes  the  extreme  limit  beyond  which  judgments 
cannot  be  vncatefl  on  motion  at  one  year,  and 
such  has  been  the  limitation  uniformly  applied 
by  this  law.  tireene  v.  Williams,  13  \\ash. 
i;i4,  43  Pac.  938;  Denton  v.  Merchants'  Nat. 
Bnnb,  18  Wash.  387,  51  f  ac.  473 ;  Bof=ton  Nat. 
Bank  v.  Hammond,  21  Wash.  168,  57  Pac.  363; 
Twigg  V.  James.  37  Wash,  434,  79  Pac.  909; 
Scott  T.  Hanford,  37  Wash.  5,  79  I'ae.  481." 

To  the  cases  cited  by  the  learned  Chio.t 
Justice  may  be  added  the  following  sub- 
sequent cases:  State  ex  rel.  Pacific,  etc., 
Co.  T.  Superior  Court,  84  Wash.  392,  146 
Pac.  834;  Denny-Renton  Clay  ft  Coal  Co. 
V.  Sartorl,  87  Wash.  545,  151  Pac.  lOSS : 
navla  V.  Seavey,  95  Wash.  57,  16.S  Pac.  Xi: 
T.Itzell  v.  Hart,  96  Wash.  471,  166  Pac.  893 ; 
Burke  V.  Bladlne,  169  Pac.  811;  State  ex 
reL  X.  P.  E.  Co.  v.  Superior  Court,  172 
Pac.  338. 

We  have  no  doubt  therefore  that,  notwith- 
standing the  case  relied  ujmn  by  the  appli- 
cant, the  prevailing  rule  is  that  an  appUca- 
tlmi  for  relief  from,  or  for  the  modification 
or  Tacatlon  of,  a  judgment,  whether  made 


under  section  303  or  under  sections  484-473 
of  the  Code,  must  he  made  within  a  year 
from  the  entry  of -the  judgment 

[2]  A  second  contention  is  that  the  limi- 
tation, conceding  It  to  a^ly  to  section  303. 
Is  not  a  bar  to  the  present  application. 
From  the  facts  before  recited  it  will  be  ob- 
sen*ed  that  the  Judgment  was  In  favor  of 
the  applicant,  that  the  opposing  party  ap- 
pealed therefrom,  that  the  appeal  pended  in 
this  court  until  after  the  expiration  of  a 
year  from  the  date  of  the  entry  of  the  judg- 
ment in  the  superior  court,  and  that  the  ap- 
plicant did  not  discover  the  Inadvertence 
therein  until  after  It  had  been  remanded  oi^ 
aflirmance  by  this  court  It  Is  urged  that.  t>e- 
cause  of  this  condition,  either  the  period  of 
limitation  shoold  be  held  to  begin  to  run 
from  the  date  of  the  affirmance  of  the  judg- 
ment by  this  court,  or  the  time  during  which 
the  cause  was  pending  in  the  appellate  court 
should  not  be  counted  in  determining  the 
period  of  the  statute;  otherwise,  a  litigant 
aCTected  by  an  Inadvertent  judgmcxit  entry 
may  be  denied  the  benefit  of  the  statute.  Wc 
think  there  Is  merit  In  the  contention,  es> 
peclally  In  view  of  our  holdings  on  cognate 
questions.  We  have  held  that  an  appeal 
from  a  judgramt  of  the  superior  court  trans- 
fers the  cause  to  this  court,  and  that  the 
superior  court  Is  without  power  pending 
the  appeal  to  vacate,  change  or  modify  the 
judgment.  State  ex  reL  Mullen  v.  Superi- 
or Court,  15  Wash.  376,  48  Pac.  402;  Can- 
ada Settlers'  L.  &  T.  Co.  v.  Murray,  20  Wash. 
656,  56  Psc.  368;  JEtna.  Life  Ins.  Co.  v. 
Thompson,  34  Wash.  610,  76  Pac.  105:  In- 
land Nursery,  etc.,  Co.  v.  Rice,  56  Wash.  21, 
104  Pac.  1117;  Gust  v.  Gust,  71  Wash.  75, 
127  Pac.  568;  Kawatie  v.  Continental  Life 
Ins.  Co.,  169  Pac.  32ft 

We  hare  held  also  that  this  court  in  the 
cfHislderation  of  an  appealed  cause  must 
consider  it  upon  the  record  as  made,  being 
without  power  to  open  up  the  cause  for  the 
Introduction  of  extrinsic  matters  or  to  au- 
thorize the  trial  court  to  do  so  while  It  still 
retained  jurisdiction  of  the  cause.  Kawabe 
V.  Continental  Life  Ins.  Co..  97  Wash.  257, 
166  Pac.  617. 

So  we  have  held  that  a  Judgment  of  the 
superior  court  appealed  to  this  court  and 
determined  upon  Its  merits  becomes  In  eSe<.>t 
a  Judgment  of  tbls  court  and  that  the  trial 
court  is  without  power  after  Its  mnand  co 
vacate  or  otherwise  modify  It  on  motion  or 
petition  exc^t  in  such  manner  as  may  be 
necessary  to  carry  out  the  mandate  of  this 
court  Kath  y.  Brown.  83  Wash.  480,  102 
Pac.  424,  132  Am.  St  Bep.  10S4;  Richardson 
V.  Sears,  87  Wash.  207,  151  Pac.  604;  Pa- 
cific Drug  Co.  T.  Hamilton,  76  Wash.  024, 
136  Pac.  1144;  State  ex  rel.  Jefferson 
County  V.  Hatch,  86  Wash.  164,  78  Pac  796: 
State  ex  rel.  Wolferman  v.  Superior  Court, 
8  Wash.  591,  36  Pac.  443.  The  latter  rule 
is  subject  to  the  modiflcatioa,  however,  that 
this  court  will,  npoD  a  proper  showing  made 
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within  the  year,  grant  leave  to  apply  to  the 
lower  court  for  the  vacation  of  a  Judgment 
affirmed  by  this  court,  for  all  or  any  of  the 
causes  set  forth  in  section  303  of  the  Code 
or  for  any  or  all  of  the  causes  set  forth  In 
the  chapter  of  the  Code  Included  within 
sections  464-473.  Post  v.  Spokane,  28  Wash. 
701,  69  Pac  371,  1104;  State  ex  ret.  Post 
V.  Superior  Court,  31  Wash.  53,  71  Pac.  740; 
Post  V.  Spokane,  35  Wash.  114.  76  Pac.  510; 
Kath  V.  Brown,  69  Wash.  306,  124  Pac.  900; 
Kawalie  v.  Continental  Life  Ins.  Co.,  169 
Pac.  329. 

It  is  readily  seen  from  these  holdings  that. 
It  the  limitation  prescribed  in  the  statute 
Is  to  be  held  to  run  without  cessation  from 
the  date  of  the  entry  of  the  judgment  In  the 
superior  court,  a  party  to  such  a  judgment 
may,  without  fault  of  his  own,  be  denied 
the  oi^ortunlty,  granted  him  by  the  terms 
of  the  statute,  to  correct  any  defect  ther^n. 
Appeals  from  Judgment,  It  will  be  remem- 
beml,  may  be  taken  by  giving  oral  notice 
at  the  time  the  Judgment  is  rendered,  or 
may  be  taken  by  giving  written  notice  Im- 
mediately thereafter.  Pending  the  appeal, 
the  respondent  therein  has  no  control  over 
It  except  to  see  that  It  Is  prosecuted  with 
reasonable  diligence;  he  may  not  during 
that  time,  either  in  the  court  of  original  Ju- 
risdiction or  In  the  appeal  court,  move  for 
the  vacation  or  modification.  As  Is  shown 
in  the  present  case  and  In  other  cases  where 
reaixuments  have  been  found  necessary,  the 
appeal  may  pend  for  the  entire  statutory 
year  no  matter  with  what  diligence  it  Is 
pursued.  In  every  ease  therefore  when  these 
conditions  combine  a  respondent  who  dis- 
covers an  inadvertence  in  the  Judgment  ma- 
terially affecting  hla  interests  is  for  want 
of  an  opportunity  denied  the  right  to  have 
it  corrected.  It  is  our  opinion  that  this  wa? 
not  the  purpose  or  intent  of  the  statute.  We 
think  It  was  intraded  that  the  remedy 
should  be  open  for  a  full  year  and  lost,  If 
lost  at  all,  not  by  fortuitous  circumstances 
without  the  control  of  the  party,  but  by  his 
own  omission  or  neglect.  So  concluding,  we 
hold  that  the  time  during  whi<^  the  appeal 
was  pending  should  not  be  counted  as  part 
of  the  time  within  which  the  applicant  was 
required  to  move  against  the  Judgment 

It  Is  no  answer  to  this  position  to  say 
that  the  applicant  himself  might  have  ap- 
pealed from  the  Judgmmt  His  prima  fa- 
cte showing  Is  that  be  did  not  discover  it 
In  time.  Moreover,  to  hold  that  Itecause  he 
did  not  appeal  he  has  lost  the  benefit  given 
him  by  statute  would  be  a  perversion  of  the 
statute.  The  very  purpose  of  the  statute  is 
to  give  an  opportunity  to  correct  Inadver- 
tences which  were  undiscoverable  at  the 
time  of  the  Judgment,  or  inadvertences  ez< 
Istlng  at  the  time  which  the  party  la  excus- 
ed for  falling  to  discover. 

As  shown  In  the  case  of  Dmny-Renton 
CHxj  ft  Goal  Ga  t.  Sartorl,  87  Wash.  645, 


151  Pac.  1088,  this  court  denied  an  applica- 
tion to  vacate  a  Judgment  after  the  year 
from  the  date  'of  the  entry  of  the  Judgment 
in  the  superior  court  made  on  the  ground 
of  newly  discovered  evidence,  although  it 
appeared  that  an  appeal  of  the  cause  had 
intervened  between  the  entry  of  the  jadg- 
ment  and  the  date  of  the  application  which, 
had  it  been  taken  Into  consideration,  would 
have  shown  the  application  to  have  been 
made  within  the  statutory  time.  As  shown 
In  the  opinion  cited,  the  application  was  de- 
nied from  the  bench  without  a  formal  writ- 
ten opinion.  Whether  the  question  here  dis- 
cussed was  suggested  at  the  bearing  does 
not  appear.  Conceding,  however,  that  it 
was  su^sted,  we  cannot  regard  the  ruling 
as  controlling  in  the  present  case. 

On  the  merits  of  the  controversy,  there  is 
no  denial  of  the  facts  set  forth  In  the  appli- 
cant's affidavit,  and  as  these  present  a  pri- 
ma facie  case  for  relief  we  have  concluded 
that  the  application  should  be  granted.  It 
must  be  understood,  however,  that  the  ap- 
plication is  not  hereby  predetermined.  We 
merely  grant  to  the  superior  court  leave  to 
entertain  an  application  for  a  mod  Ifl cation 
of  the  Judgment  That  court  will,  in  consid- 
ering it,  exerdae  Its  own  Judicial  discre- 
tion. 

Let  an  order  be  entered  accordingly. 

WEBSTEB.  MAIN,  and  PABKBEl,  JJ, 
concur. 

ELLIS,  C.  J.  I  dissent  The  application 
could  have  been  made  and  should  have  been 
made  to  this  court  for  leave  to  move  for 
correction  in  the  lower  court  within  the 
statutory  period  of  one  year. 


FLOBENCS  T.  DE  BEAUMONT  «t  aL 
(No.  14521.) 

(Supreme  Court  of  Washington.    April  24, 

i9ia) 

1.  Fraud  *=»50— Bubdes  or  pRoor. 

The  burden  of  proving  fraud  la  open  th* 
party  assprtiog  It. 

2.  Attobmet  and  CueNT  ®=al04— Noticb— 
Agency. 

Defendant,  heinir  indebted,  conveyed  bis 
property  to  one  D.,  D.  mortgaged  the  personal 

froperty  to  defendant  M.,  the  attorney  tor  de- 
endant,  and  D.  eIbo  actpd  as  attorney  for  M. 
in  drawing  up  the  chattel  mortgage,  but  did 
not  advise  defendant  M.  as  to  D.'s  title  to  the 
chattels  or  his  right  to  mortgage  them.  Heldt 
in  a  suit  to  recover  unlawful  preferences,  that 
the  attorney  was  not  M.'s  agent,  so  that  bit 
knowledge  of  defendant's  insolvency  and  fraud- 
ulent purpose  could  be  Imputed  to  M. 

3.  ATTOaNET  AND  OlIENT  <t=»104— NOTXO— 

Concealment. 
The  knowledge  of  an  attorney  that  a  chat- 
tel mortgage  taken  constitutes  an  unlawful  pref- 
erence cannot  be  imputed  to  the  mortgagee 
when  it  had  been  williull:^  concealed  by  the  at- 
torney, who,  while  nominally  acting  as  tht 
mortiragee'fl  attorney,  was  really  representing 
the  fraudulent  mortgagor. 
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Department  1.  Appeal  from  Superior  Court, 
isotln  County;   Chester  F.  Miller,  Judge. 

Suit  by  Charles  S.  Florence,  trustee  of  the 
estate  H.  C.  De  Beaumont,  a^nst  H.  C. 
De  Beaumont,  F.  G.  Morrison,  and  others  to 
set  adde  fraudulent  conveyance.  From  a 
Judgment  dismissing  the  action  as  to  defend- 
ant Horrlson,  plaintiff  appeals.  Affirmed. 

Fred  E.  Butler,  of  Lewiston,  Idaho,  and  E. 
J.  Doyle,  of  Clarkston,  for  appellant.  O.  H. 
BsldTln,  ot  Asotin,  for  respondent 

ELLIS.  0.  J.  Plaintiff,  trustee  of  the 
estate  of  H.  C.  De  Beaumont,  a  bankrupt, 
brought  this  action  against  De  Beaumont  and 
wife,  T.  n.  Denny  and  wife,  and  F.  O.  Morri- 
soQ,  to  set  aside  as  in  fraud  of  creditors  a 
deed  and  Mil  ot  sale  made  by  De  Beaumont 
and  wife  to  Denny  and  a  chattel  mortgage 
made  by  Denny  and  wlffe  to  Morrison,  and 
to  reooTer  the  personal  property  transferred 
and  mortgaged  by  these  Instruments,  or  its 
Talne,  and  furttm  to  recoTer  from  Denny  the 
TBlue  of  a  crop  of  grain  at  the  time  of  the 
transactions  In  question  growing  upon  the 
land  conveyed  by  De  Beaumont  and  wife  to 
Denny.  It  was  orally  stipulated  in  tlds  court 
tbat  F.  G.  Morrison  after  plaintiff  took  this 
ai^ieal  has  died,  and  that  Ellen  T.  Morrison, 
tbe  duly  appointed  ezecutr^  of  his  ratate, 
be  substitnted  as  respcmdent  In  this  appeal. 

We  find  it  unnecessary  to  notice  the  plead- 
ings further  than  to  say  that  they  suffidently 
presoit  tbe  lune  of  good  faith  In  these  trans- 
actions.  Tbe  cause  was  tried  to  the  court 
without  a  Jury.  The  court  found  in  substance 
tbat  upon  and  inior  to  May  12,  1914,  De 
Beaumcnit  and  wife  were  the  owners  as  their 
community  prc^ierty  ot  320  acres  of  land  in 
Asotin  county,  Wash^  subject  to  a  mortgage 
for  $9,000  to  the  Holland  Bank;  that  they 
also  owned  certain  &rm  ma<9ilneiy,  hogs, 
cattle,  sheep,  and  eight  woife  mules  and  har- 
ness ;  that  the  mules  were  subject  to  a  mort- 
gage of  9500  to  the  Holland  Bank ;  that  there 
was  growing  upon  the  premises  during  the 
ttflsons  oC  1914-15  a  ccofi  of  grain;  that  the 
land  and  personal  property  constituted  all 
of  the  proi>erty  owned      the  De  Beaumonts 
at  tbat  time  from  which  claims  of  creditors 
could  be  satisfied ;  that  at  that  time  and  pri- 
or thereto  De  Beaumont  was  insolvent,  owing 
debts  in  the  sum  of  $15,000;  that  on  May  12, 
lffl4,  De  Beaumont  conv^ed  the  real  estate 
mentioned  to  Denny,  and  <m  the  same  day 
transferred  and  delivered  to  Denny  all  of  the 
above-mentlmed  personal  propwty  and  crops 
on  the  land;  that  the  deed  and  bill  of  sale 
were  flled  for  record  on  Blay  13,  1914,  at  the 
request  of  O.  H.  Baldwin,  attorney  for  De 
Beaumont  and  Denny ;  that  the  deed  and  Wl 
of  sale  were  wtthoot  consideration  and  were 
made  for  the  purpose  of  hindering,  delaying, 
and  deCrandlng  De  Beaumont's  creditors; 
that  at  tbe  time  of  this  transactlou  De  Beau- 
mont's attcmiey,  Baldwin,  was  preparing  for 
him  a  petition  in  bankruptcy,  and  that  Deimy 
when  lie  received  tb^  deed  and  bill  of  sale 


knew  of  De  Beaumont* s  Insolvency,  and  took 
the  same  for  the  purpose  of  assisting  De 
Beaumont  In  defrauding  his  creditors;  that 
for  the  purpose  of  securing  Mrs,  De  Beau- 
mont's signature  to  the  deed  and  bill  of  sale 
Denny  paid  to  her  tbe  sum  of  $950,  which 
thereby  became  community  property  of  the 
De  Beaumonts;  tbat  demand  has  been  made 
by  the  trustee  for  the  possession  of  the  land 
and  tbe  delivery  of  the  personal  property 
upon  Denny,  who  has  refused  to  deliver  the 
same,  and  upon  Mrs.  De  Beaumont  for  the 
$050  which  she  also  has  refused  to  pay  to  the 
trustee.  Touching  the  mortgage  from  Denny 
to  Morrison  the  court  spedflcally  found: 

"(23)  That  on  the  12th  day  of  May,  1914, 
said  T.  V.  Denny  made,  executed  and  delivered 
to  F.  G.  Morrison  a  chattd  mortgage  to  secure 
tbe  payment  of  |1,S00  secured  upon  the  per- 
sonal property  above  meotioned  and  described, 
iDcluding  said  crop  of  grain. 

"(24)  That  at  the  time  said  mortgage  was 
made  said  F.  G.  Morrison  was  onable  to  leave 
his  home  on  account  of  physical  injury,  and 
said  Chas.  H.  Baldwin  drew  up  said  mortftage 
and  looked  after  the  interests  of  said  Morrison 
in  taking  said  mortgage. 

"(25)  That  at  said  time  said  Chas.  H.  Bald- 
win was  tbe  attorney  of  the  said  H.  C.  De 
B^aniQont  and  knew  of  his  insolvent  condition. 

"(26)  That  said  chattel  mortgaxe  niven  to 
said  F.  G.  Morrison  by  said  T.  U.  Denny  as 
aforesaid  was  In  consideration  of  the  sum  of 
$1,500  paid  by  the  said  Morrison  to  the  said 
Denny. 

"(27)  That  said  F.  G.  Morrison  took  said 
chattel  mortgage,  without  knowledge  of  the  in- 
Bolvent  condition  of  said  H.  C.  De  Beaumont, 
and  without  knowledge  of  the  fraudulent  trans- 
actions which  had  taken  place  between  said  H. 
C.  De  Beaumont  and  said  T.  IT.  Denny,  and 
was  to  the  extent  of  his  mortgage  an  Innocent 
purchaser  of  said'  peracmal  property  covered 
by  his  said  mortgage. 

"(28)  That  the  aum  secured  by  said  mort- 
gage was  prior  to  the  trial  of  this  action  repaid 
to  the  said  F.  G.  Morrison  by  the  said  T.  U. 
Denny,  and  that  said  mortgage  has  been  sat- 
isfied and  released. 

"(29)  That  said  F.  G.  Morrison  has  never 
received  or  converted  to  his  use  any  pronerty 
belonging  to  the  estate  of  said  H.  O.  De  Beau- 
mont, bankrupt,  as  aforesaid. 

"(30)  That  the  value  of  the  personal  prop- 
erty transferred  by  said  H.  C.  De  Beaumont 
to  T.  U.  Denny  as  aforesaid  was  (2,000.  and 
tbat  the  landlord's  interest  in  the  crops  grown 
on  the  lands  sold  by  said  De  Beaumont  to  said 
Denny  was  of  the  value  of  $950:  that  the  said 
T.  U.  Denny  Bhould  be  credited  in  his  account- 
ing with  the  sum  of  $600  paid  by  him  to  the 
Holland  Bank  to  release  ttie  mortgage  on  the 
mules  described  in  said  bill  of  sale,  and  with 
the  sum  of  $150  paid  as  interest  on  the  real 
mortgage  held  by  said  Holland  Bank,  leaving  a 
balance  of  ^,200  to  be  accounted  for  by  the 
said  T.  U.  Denny  to  the  said  trustee." 

Upon  these  findings  and  appropriate  con- 
ctuslCTs  of  law  the  court  decreed  that  plain- 
tiff have  Judgment  against  Denny  and  Mrs. 
De  Beaumont,  Jointly,  for  the  sum  of  $050 
and  interest  from  May  18,  1918,  aggregating 
$1,100.68 ;  that  plaintiff  recover  from  Denny 
the  farther  sum  ot  $1,250,  with  Interest  from 
May  18,  1913,  aggregating  $1,617.08;  and 
that  plaintiff  recover  his  costs  against  the 
De  Beaumonts  and  Denny.  The  oonrt  tat- 
ther  ordered  that  the  action  be  dismissed  as 
to  the  defendant  Morri8<»i.  and  that  he  re- 
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cover  his  costs.  From  this  order.of  dismissal 
as  to  Morrison,  plaintiff  appeals. 

We  have  examined  the  evidence  as  set  out 
In  the  abstracts  of  record  with  frequent  re- 
course to  the  statement  of  facts.  We  are  sat- 
isfied that  It  supports  the  findings  by  a  fair 
preponderance  In  every  particular  save  one. 
The  finding  numbered  23  Is  in  error  in  that 
It  states  that  the  original  chattel  mortgage' 
from  Denny  to  Morrison  for  $1,500  covered  a 
crop  on  the  land.  As  a  matter  of  fact  the 
mortgage  on  the  crop  was  executed  on  Octo- 
l  er  20,  1914,  for  an  additional  sum  of  $285, 
but  we  find  this  fact  Immaterial  Inasmuch  as 
this  money  was  loaned  for  the  purpose  and 
was  used  for  the  purpose  of  putting  1b  the 
crop  and  was  repaid  from  the  crop,  so  that 
In  any  view  of  the  case  that  transaction,  both 
by  reason  of  Its  date  and  purpose,  was  whol- 
ly devoid  of  any  fraudulent  design  or  Injuri- 
ous results  to  De  Beaumont's  creditors.  It 
was  wholly  Independent  of  the  main  ^ns- 
action,  and  requires  no  further  notice.  The 
findings  being  sustained  in  other  respects  by 
ample  evidence,  we  shall  treat  as  established 
the  fact  that  the  transfers  from  De  Beau- 
mont to  Denny  were  made  In  fraud  of  T>e 
Beaumont's  creditors;  that  Denny  was  an 
active  participant  in  the  covinous  purpose, 
but  that  Morrison  had  no  actual  knowledge 
thereof,  or  of  De  Beaumont's  insolvency. 

[1]  It  is  elementary  that  the  burden  ot 
proving  fraud  is  upon  the  party  who  asserts 
it.  There  was  no  evidence  whatever  that 
Morrison  actually  Icnew  of  De  Beaumont's  in- 
solvency, or  of  bis  purpose  In  malting  the 
transfers  to  Denny.  In  fact  the  evidence 
does  not  show  that  he  was  advised  when  he 
made  the  loan  of  $1,500  that  Denny  was  pur- 
chasing the  chattels  from  De  Bedumont. 
Were  it  not  for  the  fact  that  the  court  found, 
on  ample  evidence,  that  the  attorney  who 
i-epresented  all  parties  In  this  transaction 
knew  of  De  Beaumont's  insolvent  condition 
at  the  time  and  was  preparing  papers  for  his 
voluntary  bankruptcy,  the  discussion  would 
end  here.  But  that  fact  makes  it  necessary 
to  consider  the  question  of  law  as  to  wheth- 
er, In  the  light  of  all  the  evidence,  the  knowl- 
edge of  the  attorney  must  be  Imputed  to  Mor- 
rison so  as  to  make  him  in  law  a  participant 
In  the  covin  of  De  Beaumont  and  Denny, 

[2]  As  to  what  notice  or  knowledge  of  an 
ligent  or  an  attorney  will  Impute  notice  to 
tlie  principal  or  client  we  are  committed  to 
the  rule  stated  by  Mechem  as  sustained  by 
reason  and  authority  as  follows: 

"The  law  Imputes  to  the  principal,  and 
charges  him  with,  all  notice  or  Itnowlcdge  relat- 
ing to  the  Bubject-matter  of  the  agency  which 
the  agent  acqaires  or  obtains  white  acting  as 
such  agent  and  within  the  st-ope  o£  hia  author- 
ity, or,  according  to  the  weight  of  authority, 
which  he  may  previously  have  acquired,  ana 
which  he  then  had  in  mind,  or  which  be  bad  ac- 
quired so  recently  as  to  reasonably  warrant  the 
assumption  that  he  still  retained  it:  Provided, 
however,  that  such  notice  or  knowledge  will  not 
be  imputed:  (1)  Where  it  is  soch  as  it  is  the  I 


agoit's  duty  not  to  disclose;  (2)  where  the 
agent's  relations  to  the  subject-matter  are  so 
adverse  as  to  practically  destroy  the  relation  of 
agency ;  and  where  the  person  claiming  the 
benefit  ot  the  notice,  or  those  whom  be  repre- 
sents, colluded  with  the  agent  to  cheat  or  de- 
fraud the  principal."  2  Mechem  on  Agency 
(2d  Ed.)  S  1813,  p.  1397. 

See  Gasklll  v.  Northern  Assurance  Ca,  73 
Wash.  668,  132  Pac.  643. 

Though  this  rule  is  a  wholesome  one  and 
well  sustained  by  authority,  "the  courts  show 
a  plain  determination  not  to  extend  It,  but 
to  keep  it  confined  within  narrow  and  neces- 
sary limits."  2  Pomeroy,  Equity  Jurispru- 
dence (2d  Ed.)  §  672,  p.  1169.  An  agent  or  at- 
torney can  no  more  bind  his  principal  by  his 
knowledge  than  by  his  acts  in  matters  out- 
side the  scope  of  his  authority  or  employ- 
ment. The  knowledge  of  the  agent  to  be  no- 
tice to  the  principal  must  be  that  of  an 
agent  who  has  authority  to  deal  for  the  prin- 
cipal in  reference  to  the  specific  matter  which 
the  knowledge  affects.  As  said  by  an  emi- 
nent jurist  in  a  well  reasoned  and  leading 
case  on  this  subject: 

"The  rule  which  imputes  to  the  principal  the 
knowledge  possesaed  by  the  agent  applies  only 
to  cases  where  the  knowledge  is  possessed  by 
an  agent  within  the  scope  of  whose  authorit?- 
the  subject-matter  lies ;  in  other  words,  the 
knowledge  or  notice  must  come  to  an  agent  who 
has  authority  to  deal  in  reference  to  those  mat- 
ters which  the  knowledge  or  notice  affects. 
The  facts  of  which  tlie  agent  had  notice  must  be 
within  the  scope  of  the  agency,  so  that  it  be- 
comes his  duty  to  act  upon  them  or  commuoi- 
cate  them  to  his  principal.  As  it  is  the  rule 
that  whether  the  principal  is  hound  hy  con- 
tracts entered  into  by  the  agent  depends  up<m 
the  nature  and  extent  of  the  agency,  so  does  the 
effect  upon  the  prindpal  of  notice  to  the  agent 
depend  upon  the  same  conditions-  Hence,  in 
order  to  determine  whether  the  knowledge  of 
the  agent  should  be  imputed  to  the  principal,  it 
becomes  of  primary  imiiortance  to  ascertain  the 
exact  scope  and  extmt  of  the  agency."  Trentor 
V.  Pothen,  46  Minn.  208.  300,  301,  49  N.  W. 
129,  24  Am.  St.  Rep.  225. 

See,  also,  Atchison,  etc.,  R.  Co.  v.  Benton. 
42  Kan.  60S,  22  Pao.  698 ;  Larzelere  v.  Stark- 
weather, 38  Mich.  96. 

The  evidence  before  us  makes  It  plain  that 
the  agency  of  Baldwin  for  Morrison  was  ex- 
tremely limited  In  its  subject-matter.  So  far 
as  the  record  shows,  it  extended  no  further 
than  to  advise  Morrison  of  the  existence  and 
physical  value  of  the  chattels  ou  which  he 
was  lending  his  money.  Before  he  talked 
with  Baldwin  he  had  practically  agreed  to 
lend  the  money  to  Denny  whom  he  had 
known  for  some  years.  He  had  been  injured 
In  an  accident,  aud  was  confined  to  his  home 
when  Baldwin  came  to  him  with  the  chattel 
mortgage,  and  because  of  his  injury  be  the" 
told  Baldwin,  who  had  in  prior  y^-ars  been 
attorney  for  him  in  other  matters,  in  sub- 
stance that  he  would  take  his  estimate  of 
the  property  and  make  the  loan.  While  be 
admitted  that  Baldwin  was  bis  agent  to  that 
extent,  it  is  clear  that  throughout  the  wtaol^ 
transactlm  Baldwin  was  really  the  attorney 
and  agent  for  De  Beaumont  and  Denny,  and 
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was  serving  them  In  his  visit  to  Morrison. 
Denny's  title  to  the  chattels  or  his  right  to 
mortgage  ,the  same  was  a  matter  concerning 
which  there  is  no  evidence  whatever  that 
Morrison  ever  sought  or  reeeired  advice  from 
Baldwin.  That  matter  was  wholly  outside 
the  scope  of  Baldwin's  agency  for  Morrison 
so  far  as  any  such  agency  was  established  by 
the  evidence.  The  fact  that  Baldwin  drew 
the  chattel  mortgage  we  regard  as  Immateri- 
al. He  received  no  fee  from  Morrison  for 
doing  so,  nor  in  fact  for  any  other  services 
In  the  premises.  He  received  his  compensa- 
tlcm  for  all  of  his  services  from  Denny  or 
I>e  Beaumont.  In  any  event  he  was  a  mere 
scrivener  in  drawing  the  chattel  mortgage. 
We  are  clearly  of  the  opinion  that  in  view 
of  the  special  and  limited  nature  of  Bald- 
win's agency  for  Morrison,  Baldwin's  knowl- 
edge of  the  Insolvency  and  fraudulent  pur- 
pose of  De  Beaumont,  and  of  Denny's  partlci- 
pation  In  tbat  purpose  cannot  be  Imputed  to 
Morrison. 

[I]  But  tiiere  is  another  reason  potent  in 
equity  why  Morrison  cannot  be  affected  with 
notice  of  Baldwin's  knowledge  of  the  covln- 
ons  nature  of  the  transaction  as  between 
I>e  Beaumont  and  Denny,  whatever  may 
have  been  the  scope  of  Baldwin's  agency  for 
Morrison.  Baldwin  was  agent  and  attorney 
for  both  Denny  and  De  Beaumont  on  ttie  one 
hand  and  for  Morrison  on  the  other.  If  Mor- 
rison told  the  truth  Baldwin  never  advised 
him  that  De  Beaumont  was  insolvent  and 
was  about  to  go  into  voluntary  bankruptcy, 
or  tbat  the  transfers  of  his  property  to  Den- 
ny were  such  as  to  be  In  fraud  of  De  Beau- 
mont's creditors,  or  that  such  was  the  pur- 
pose of  De  Beaumont  and  Denny.  Obviously 
this  knowledge  was  withheld  from  Morrison 
with  the  consent,  or  at  least  with  the  con- 
nivance, of  both  De  Beaumont  and  Denny. 
True,  nobody  so  testified  in  terms,  but  the 
facts  clearly  raise  that  Inference.  The  vwy 
fact  that  Morrison  did  not  actually  know  of 
tbe  fraudulent  purpose  of  De  Beaumont  and 
Denny  who  were  acting  under  the  advice  and 
direction  of  Baldwin,  and  who,  as  Baldwin 
knew,  bad  to  have  the  money  from  Morrison 
In  order  to  carry  out  that  purpose  by  secur- 
ing Mrs.  De  Beaumont's  co-<^ratitm,  makes 
tbe  Inference  that  Denny  and  De  Beaumont 
knew  that  tbe  knowledge  would  be  withheld 
by  Baldwin  from  Morrison  almost  a  certainty. 
At  any  rat^  tbat  was  an  Inference  wbich  the 
trial  court  bad  the  right  to  draw  from  the 
undisputed  facts.  In  such  a  case  the  conceal- 
ment ctmstltutes  a  fraud  upon  the  party  kept 
in  ignorance:  the  agent  himself  being  such 
an  instrument  in  that  fraud  as,  in  the  Ian- 
giiage  of  Mechem  above  quoted,  "to  practical- 
ly destroy  the  relation  of  agency."  Mechem, 
after  pointing  out  tbat  the  rule  of  Imputed 
notice  rests  In  the  assumption  that  the  agent 
will  report  to  the  principal  everything 


touching  the  sobject-matter  material  to  the 
principal's  protectlra  and  Interest,  says: 

"This  presumption,  however,  it  Is  said,  will 
not  prevail  wliere  it  is  certainly  to  be  expected 
ttiat  the  agent  will  not  perform  his  duty,  as 
where  the  agent,  though  nominally  acting  as 
Bueh.  is  in  reality  actmg  In  his  own  or  an- 
other's interest,  and  adversely  to  that  of  his 
principal."  2  Mechem  on  Agency  (2d  Ed.)  S 
1815,  p.  1309. 

See,  also,  2  Pomeroy,  Equity  Jurisprudence 
(3d  Gd.)  S  674. 

From  whatever  angle  this  transaction  may 
be  viewed  In  the  light  of  the  evidence  we  are 
satisfied  that  Morrison  had  no  actual  knowl- 
edge of  tbe  fraudulent  purpose  of  De  Beau- 
mont  and  Denny,  and  that  notice  cannot  he 
Imputed  to  him  from  bis  limited  employment 
of  th^r  attorney,  Baldwin,  in  this  transaction. 

Xbe  Judgment  Is  afflnned. 

WEBSTER,  FULLERTON.  MAIN,  and 
PARKER,  JJ..  concur. 


KLINE  V.   INDUSTRIAL  INS.  COMMIS- 
SION.    (No.  14508.) 

(Supreme  Court  of  Washington.   April  24, 
10180 

Master  and  Sebvast  ^»417  (9)— In jxtries 
TO  See V ANTS— Industrial  Insurance  Com- 
mission—Conclusiveness  OF  Judgment  or 
Court. 

Where  a  Judgment  on  appeal  directs  the  In- 
dustrial Insurance  Commission  to  6z  the  amount 
of  a  lump  sum  award  to  a  servant  for  a  perma- 
nent partial  disability,  under  Compensation  Act 
(Laws  1011,  p.  360,  |  5,  subd.  "t'^  Rem.  Code 
1915,  {  6G(H— 5,  subd.  "f  *)  tbe  ccnnmission  may 
take  into  consideration  competent  medical  ad- 
vice as  to  tbe  effect  of  an  operation  upon  the 
injury,  but  cannot  suspend  compensation  on  the 
ground  that  the  injury  was  a  hernia,  as  to 
wbich  by  a  rule  of  the  commissioD,  claimant 
is  required  to  6rst  undergo  an  operation. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Proceedings  by  John  £.  KUne  against  the 
Industrial  lusurance  Commission  for  an 
award  under  tbe  Workmen's  Ocnnpensaiion 
Act  The  commission  disallowed  the  dfttm, 
and  the  claimant  appealed  to  the  Superior 
Gourt,  which  ordered  the  Commlaaion  to  flx 
an  award  at  a  lump  ,^um,  and  thereafter 
claimant  made  ai^Utatlon  for  an  order, 
directing  Uie  Conimbslon  to  ilx  the  amount 
of  claimant's  compensation,  and  frwn  a  de- 
nial of  the  application,  claimant  appeals. 
Reversed  and  remanded,  with  Instructions. 

Geo.  McKay,  of  Seattle,  for  appellant.'  W. 
V.  Tanner,  Atty.  Gen.,  and  Howard  Water- 
man, Asst.  Atty.  Gen.,  for  respondent 

WEBSTKR,  J.  In  November,  1913,  appel- 
lant, John  E.  Kline,  received  an  Injury  In 
the  course  of  his  employment,  for  whl(i  he 
filed  a  claim  with  the  Industrial  Insurance 
Commission.  The  claim  was  disallowed,  and 
he  ai^ealed  to  the  superior  court,  alleging 
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tbat  be  had  suffered  a  rapture  known  and 
classified  in  siii^ery  as  a  "permanent  partial 
disability"  which  bad  caused  "permanent 
partial  disability,"  upon  which  issue  was 
duly  Joined.  After  a  trial  upon  the  merits 
the  court  made  findings  and  conclusions,  to 
the  effect  that  ai^>ellant,  while  engaged  in 
an  extrahazardous  employment  within  the 
sc<^  of  the  Workmen's  Compensation  Act, 
"suffered  a  rupture  known  and  classlfled  in 
surgery  as  a  permanent  partial  disability, 
which  has  caused  a  permanent  partial  dis- 
ability/' upon  which  Judgment  was  entered, 
ordering  respondent  to  determine  and  flz  the 
compensation  of  appellant  according  to  law. 
TUs  Judgment  was  never  aH>ealed  from, 
but  remains  In  full  force  and  effect. 

Respondent  having  failed  to  comply  with 
the  Judgment,  an  ai^llcatlon  was  thereafter 
made  to  the  superior  court  for  an  order  com- 
pelliiv  respondent  to  pn)ceed  to  flz  the 
amount  of  app^ant's  compensation  In  a  lump 
sum  as  provided  by  law.  The  affidavit  In 
8UM>ort  at  the  application  sets  forth  that 
appellant  has  offered  to  furnish  respondent 
proof  as  to  the  extent  of  his  Injury,  which 
proof  respondent  refused  to  receive  exc^t 
as  shown  \is  tbe  fbllowlng  letter: 

"Mr.  John  a  Kline.  3902  40th  Ave..  S.  W., 
Seattle,  Waahiogton— Dear  Sir:  Subject:  He 
CUim  Ko.  32817.  Belatlve  to  the  settlement 
of  your  claim  with  this  dcnartment.  you  are 
advised  that  since  your  disability  baa  been  de- 
termined to  be  a  hernia  your  case  comes  within 
the  rules  of  the  deparbnent  governing  settle- 
ments Cor  hernia,  i.  e.,  that  oo  payment  for  per- 
manent disability  will  be  made  In  case  of 
hernia,  but  tbe  department  requires  an  opera- 
tion to  be  had  in  these  cages,  which  according  to 
all  medical  advice  renders  tbe  condition  of 
the  claimant  as  good  if  not  better  than  it  was 
prior  to  receiving  the  hernia.  After  an  opera- 
tion has  been  performed  and  we  have  been  noti- 
fied of  the  same,  we  pay  compensation  for  time 
loss  beginnintf  five  days  prior  to  the  date  of  op- 
eration, continuiDg  until  claimant  is  able  to 
resume  a  gainful  occupation.  You  may,  there- 
fore, understand  that  before  any  payment  can 
be  made  to  you  it  will  be  necessary  for  you 
to  undergo  an  operation,  and  when  you  have 
same  done  you  should  notify  us  and  payments 
wi^  be  made  aA  above  stated.  Respectfully 
ours.  Industrial  Insurance  Commisffion,  by 
ohn  M.  Wilson,  Chairman." 

For  return  to  the  show  caoae  order  Isaned 
by  the  court  respoiylent  alleged: 

"That  on  December  7,  1914,  the  Industrial 
Insurance  C<Hnmission  duly  established  and 
promulgated  the  following  rules  governing  the 
administration  of  the  Workmen's  Compensation 
Act: 

"  'Rule  I.  (a)  There  must  be  an  accident  re- 
sulting in  hernia,  (b)  It  must  appear  suddenly, 
(c)  Be  accomiianied  by  pain,  (d)  Immediately 
follow  an  accident,  (e)  There  must  be  proof 
that  the  berola  did  not  ezist  prior  to  tbe  acci- 
dent. 

"  'Rule  II.  All  hernia,  inguinal  or  femoral, 
which  are  shown  to  come  under  rule  I,  while 
tbe  workman  ia  engaged  In  bis  usual  occupation 
and  In  tbe  course  of  bis  employment,  shall  be 
treated  in  a  surgical  manner  by  radical  opera- 
tion. If  death  results  from  such  operation,  the 
death  claim  ^all  be  paid  and  considered  as  a 
result  of  tbe  accident.  On  these  cases,  time  loss 
onhr,  shall  be  paid,  unless  It  ia  shown  by  spe- 
cial lamination  tliat  they  have  a  permanent 


fartial  disability  resulting  after  the  mieration. 
t  80,  it  will  be  estimated  and  paid.  Time  loss 
between  the  date  of  accident  and  the  date  of 
operation  will  not  be  allowed  if  longer  than  five 
days. 

"  'Rule  III.  The  hernia  claimant  whose  case 
comes  under  rules  1  and  2,  who  persists  in 
wearing  a  truss  instead  of  being  operated,  puts 
himself  in  tbe  same  position  as  the  man  wiUi 
the  fractured  leg  who  refuses  surgical  attention. 
The  commission  may  order  him  before  a  compe- 
tent anesthetist  to  determine  if  he  can  safely 
take  an  anesthetic.  If  so,  he  must  be  opersted 
to  receive  his  time  loss  during  the  recovery 
from  operation.  If,  however,  it  is  shown  that  be 
has  some  chronic  disease  that  renders  it  unsafe 
for  him  to  take  an  anesthetic,  his  disabllify  will 
be  estimated  as  a  permanent  partial  disability 
and  claim  settled  as  such.' 

"That  the  judgment  in  the  above  action  made 
and  entered  on  February  15,  1917,  reads  aa 
follows:  'It  Is  decreed  that  tite  defendant  pro- 
ceed to  determine  and  fix  the  compensation  of 
the  plaintiff,  according  to  law,  and  that  it  pay 
the  sum  of  $25.00  to  George  McKay,  tiie  at- 
tornpy  for  the  plaintiff.' 

"That  pursuant  to  said  judgment  and  pur- 
suant  to  the  rules  above  quoted,  on  May  17, 
1917.  tbe  defendant  directed  the  plaintiff  to 
submit  to  surgical  treatment  by  radical  opera- 
tion, as  appears  in  the  letter  set  forth  in  plain- 
tiff's afiSdavlt  for  the  order  to  show  cause.  'That 
such  sivgical  treatment  is  reasonably  essential 
to  the  recovery  of  the  plaintiff.  That  plaintiff 
has  refused  to  submit  to  such  surgical  treat- 
ment, and  that  the  commission  has  therefore 
suspended  the  compensation  of  the  plaintiff." 

From  an  order  denying  the  application  this 
appeal  is  prosecuted. 

Subdivision  "f '  of  section  5,  p.  360,  Laws 
1911  (Rem.  Code,  8  6604—5)  provides: 

"Permanent  partial  disability  means  the  loss 
of  either  ^e  foot,  one  leg,  one  hand,  one  arm, 
one  eye,  one  or  more  fingers,  one  or  more  toes, 
any  dislocation  where  lifcaments  are  severed,  or 
any  other  injury  known  in  surgery  to  be  perma- 
nent partial  disability.  For  any  permanent 
partial  disability  resulting  from  an  Injury,  the 
workman  shall  receive  compensation  in  h  lump 
sum  in  an  amount  equal  to  the  extent  of  the- 
injury,  to  be  decided  in  the  first  .ostance  by 
the  department,  but  not  in  any  case  to  exceed 
the  sum  of  $1,600.00.  The  loss  of  one  major 
arm  at  or  above  the  elbow  shall  be  deemed  tbe 
maximum  permanent  partial  disability.  Cam- 
pensatioQ  for  any  other  permanent  partial  dis- 
ability shall  be  in  the  proportion  which  Uie 
extent  of  such  disability  shall  bear  to  the  said 
maximum." 

It  will  be  seen  that  this  statute  In  deflning- 
permanent  partial  dlsaMUty,  after  spedfyins 
certain  disabilities  by  name,  con<dude8  wltb 
the  comprehensive  d^nitlon,  "or  any  other 
Injury  kirow  In  Burgery  to  be  permanent 
partial  diaablUty."  It  further  provides  that 
ft>r  an  Injury  constituting  such  disability  the 
workman  shall  receive  compensation  In  a 
"lump  sum"  tn  an  amount  equal  to  tbe  extent 
of  bis  Injury,  to  be  ascertained  In  tbe  manner 
therein  prescribed.  As  already  noted,  the 
superior  court  expressly  found  that  appellant 
had  suffered  a  rupture  which  Is  known  and 
classified  In  surgery  as  a  permanent  partial 
disability,  and  which  In  appellant's  case  In 
fact  caused  permanent  puilal  dlsabilttjr. 
I^e  letter  of  ree^ndent  to  appellant,  faerdn- 
before  quoted,  la  in  effect  a  refusal  on  the- 
part  of  the  commission  to  rect^ise  an^el- 
laot's  injury  as  it  permanoit  partial  dlfnblt* 
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Ity,  and  also  Indicates  Its  purpose  not  to 
award  appellant's  compensation  in  a  lump 
sum.  The  first  sentence  In  the  letter  states: 
"Relative  to  the  settlement  of  your  claim  with 
tliis  department,  you  are  advised  that  since  your 
disability  has  been  determined  to  be  a  hernia 
your  case  comes  within  the  rules  of  the  de- 
partment governine  settlementfl  for  hernia,  i.  e., 
that  no  payment  for  permanent  disability  will 
Im  made  in  case  of  beralA.  but  the  department 
requires  an  operati<m  to  be  had  In  these  cases, 
which  according  to  all  medical  advice  renders 
the  condition  of  the  claimant  as  good  if  not 
better  than  it  was  prior  to  receiving  the  hernia." 

The  fallacy  of  this  position  lies  In  assum- 
ing that  the  Judgment  of  the  superior  court 
merely  determined  that  appellant's  Injury 
<x>nstituted  hernia.  What  the  court  actually 
found  was  that  appellant's  rupture  received 
In  the  course  of  his  employment  was  a  per- 
manent partial  disability  within  the  meaning 
of  the  Workmen's  CompeDsatlonl  Act,  and  as 
a  result  tiiereof  appellant  was  permanently 
partially  disabled ;  for  which,  under  the  pro- 
visions at  the  statute  above  set  forth,  he  was 
entitled  to  ocnnpensatlon  In  a  lump  sum. 
Tills  issue  was  squarely  r^sed  by  the  plead- 
ings, and  re^KHident  cannot  overthrow  the 
Judgment  by  InvoklDg  Its  own  rule*.  The 
purpose  pt  the  procedure  prescribed  by  the 
rules  of  the  conunlsdon  Is  to  determine  In 
a  given  case  whether  hernia  constitute  a 
permanent  partial  dlsablll^  ot  a  temporary 
partial  disability— a  fetct  which  lii  tills  case 
bad  already  been  determined  by  a  valid  Judg- 
ment of  fl  court  Itavlng  Jurisdiction  of  both 
tbe  subject-matter  and  the  parties. 

We  are  not  called  upon  at  this  time  to  de- 
termlne  the  extent  of  the  commission's  power 
to  make  rules  tor  the  purpose  of  ascertaining 
-whether  a  particular  Injury  omstitutes  per- 
manent or  temporary  disability,  nor  whether 
tbe  roles  In  question  are  reasonable  or  un- 
reasonable. It  Is  certain  that,  whatsoever 
autbortty  It  possesses  In  this  respect,  it  can- 
not establldi  rules  in  direct  conflict  with  tbe 
pnnislons  of  the  act  or  deteat  the  mandate 
of  a  court  of  compe^t  Jurisdiction.  It  can- 
not provide  for  compensation  In  "payments" 
when  the  statute  requires  that  the  compen- 
satltn  shall  be  In  gross ;  neither  can  it  re- 
vise the  Judgment  of  a  court  In  an  action 
to  which  it  was  a  party  by  appealing  to  It- 
self. When  It  was  finally  determined  that 
appellant's  injury  constituted  a  permanent 
partial  disability,  the  only  course  open  to 
the  commission  was  to  proceed  to  fix  the 
amount  of  the  award  In  a  lump  sum  against 
the  accident  fund.  To  snstaln  respondent's 
position  would  be  to  nullify  a  solemn  judg- 
ment  of  a  court  of  competent  jurisdiction  as 
well  as  to  repeal  an  express  provision  of  the 
statnte.  To  Illustrate:  Let  it  be  supposed 
that  appellant  should  submit  to  radical  oper- 
atlcm  which  would  effect  a  complete  and  per- 
manent cure,  this  would  demonstrate  that  Us 
injury  was  tnnporary  and  not  perman^t, 
and  thus  deprive  him  ot  the  right  to  com- 


pensation in  a  lump  sum  as  for  permanent 
partial  disability  established  by  the  judg- 
ment Moreover,  respondent  by  its  letter 
does  not  claim  that  the  examination  of  or 
operation  upon  appellant  would  be  for  the 
purpose  of  enabling  It  to  ascertain  the  ex- 
tent of  disability  as  the  basis  for  fixing  the 
amount  of  compensation  due  appellant  as  for 
permanent  partial  disability.  Its  pnrpose  is 
to  establish  by  the  operation  the  fact  that 
appellant's  injury  is  temporary  only. 

In  this  connection  we  deem  it  proper  to 
say  that  respondent,  in  Ibe  exercise  of  its  dis- 
cretion in  fixing  the  amount  of  tbe  award  by 
comparing  the  extent  of  appellant's  Injury  to 
the  standard  prescribed  by  tbe  statute,  may 
take  into  consideration  competent  medical 
advice  as  to  tbe  reasonable  and  probable  ef- 
fect of  an  operation  upon  tbe  injury  from 
which'  appellant  baa  suffered.  It  nuy  not, 
however,  refuse  or  "suspend"  compensation 
until  tbe  appelant  submits  to  an  operation. 
In  any  evoit  tbe  award  must  be  in  a  lump 
sum  as  provided  by  the  statute. 

Tbe  Judgment  will  be  reversed,  and  tbe 
cause  remanded,  with  Instructions  to  tbe 
superior  court  to  enter  an  order  directing  re- 
spondent forthwith  to  proceed  to  fix  the 
amount  of  appellant's  compensation  In  a 
lump  sam  as  for  permanent  partial  disabili- 
ty in  accordance  witb  the  standard  iwe- 
scrtbed  by  the  statute. 

EUil-S.  a  J.,  and  FTJIiLERTON,  PAR- 
KER, and  MAIN,  JJ.,  concur. 


WRIGHT  V.  SEATTLE  GROCERY  CO, 
(No.  14677.) 

(Supreme  Court  of  Washington.   April  18. 

1918.)  f 

1.  Appeal  akd  Ebbos  «s>376  —  Bond  Obu- 

GKES— ASBIOmiBNT  Or  CAUSE  OF  ACTION. 
In  view  of  Rem.  Code  1915,  $  prevent- 
inff  abatement  of  action  because  of  traoafer  of 
interest  in  the  caase,  where  plaintiff  after  judg- 
ent  assigned  his  claim,  it  was  not  necessary  that 
the  appeal  bond  name  tbe  assignee  as  an  obligee, 
since  until  order  of  aubstitutlon  tbe  original 
plaintiff  continued  to  be  the  adverse  party  with- 
in section  1721,  designating  the  person  to  whom 
the  bond  shall  run. 

2.  Appeal  and  Ersok  4!=»1244  —  Suit  on 
Bond— Assignment  of  Cause  of  Action. 

The  assignment  of  a  judgment  by  the  judg- 
ment creditor  carries  with  it  to  the  assignee  the 
right  to  sue  up<Hi  the  appeal  bond  rnoning  to 
his  assignor,  even  though  the  assignment  la 
made  and  filed  before  the  bond  is  executed. 

I>epartment  1.  App^l  from  Superior 
Court,  Ring  County;  J.  T.  Ronald,  Judge. 

Action  by  Channcey  Wright  against  the 
Seattle  Grocery  Company,  a  coit>oration. 
Judgment  for  plaintiff,  defendant  appeal- 
ed, and  plaintiff's  assignee  moves  to  dismiss 
the  appeal  Motion  denied. 

Blias  A.  Wright  and  Sam  A.  Wright,  both 
of  Seattle,  for  ai^Uant.  Le<^ld  M.  Stern, 
of  Seattle,  few  respondent 
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WEBSTGR,  J.  Motion  to  dismlBs  appeal 
upon  the  ground  tliat  the  assignee  of  the 
Jiulsnient  appealed  from,  though  duly  served 
Avlth  notice  of  appeal,  was  not  named  as  the 
obligee  In  the  appeal  and  supersedeas  bond 
executed  pursuant  to  statute.  In  the  superi- 
or court  respondent  obtained  a  Judgment 
against  the  appellant  which  he  thereafter  as- 
signed to  Prudential  Surety  Company,  Inc. 
This  assignment  was  filed  with  the  clerk 
prior  to  the  taking  of  the  appeal.  Although 
the  notice  of  appeal  was  served  upon  both  the 
respondent, and  his  assignee,  the  latter  was 
not  uamed  as  obligee  In  the  appeal  and  super- 
sedeas bond  given  for  the  purpose  of  perfect- 
ing the  appeal.  The  motion  to  dismiss  the 
appeal  Is  made  by  the  assignee,  who  has  not 
been  substituted  as  a  party  to  the  action. 
Section  193,  Rem.  Code,  provides: 
"No  action  shall  abate  by  the  death,  marriage, 
or  other  disability  of  tlie  party,  or  by  the  trans- 
fer of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue;  but  the  court  may  at  any 
time,  within  one  year  thereafter,  on  motion,  al- 
low the  action  to  be  continued  by  or  against 
his  representatives  or  successors  in  interest." 

In  Schroeder  v.  Pratt,  21  Utah,  176.  60  Pac. 
512,  the  Supreme  Court  of  Utah,  considering 
a  similar  statute,  said: 

**A  motion  to  dismiss  the  appeal  is  made  on 
the  grounds  that  the  judcment  herein  was  as- 
signed in  writing  to  P.  J.  Daly  and  Frank  B. 
Stephens,  and  that  the  asaignment  waa  Bled  in 
the  office  of  the  clerk  of  the  court  below  prior 
to  the  service  of  the  notice  of  appeal  on  the  re- 
spondent, A.  T.  Schroeder,  and  that  no  notice 
of  appeal  was  served  on  the  assignees  of  said 
judgment.  Such  an  assignment,  under  the  pro- 
visions of  section  2920  of  the  Revised  Statutes, 
does  not  abate  the  action,  but  tbe  same  may  be 
carried  on  in  tbe  name  of  the  original  party,  or 
the  court  may  allow  tbe  person  to  whom  the 
trantirer  is  made  to  be  substituted  in  the  artion. 
It  does  not  appear  that  tbe  appellants  had  ac- 
tual notice  of  the  assignment,  and  no  substitu- 
tion of  parties  has  been  made.  Until  the  as- 
signees are  substituted  as  parties  in  place  of 
A.  T.  Schroeder,  he  is  the  person  apon  whom 
notice  in  the  case  should  be  served.  The  motion 
to  dismiss  Is  overruled." 

[1J  It  necessarily  follows  that.  U  It  ms  not 
essential  to  senre  notice  ot  appeal  upon  the 
assignee,  It  was  not  necessary  that  he  be 
named  In  tbe  bond.  Until  an  order  of  substi- 
tution has  been  made,  the  respondent  con- 
tinues to  be  the  "adrerae  party"  within  the 
contemplation  of  aectiaa  1721.  Rem.  Code, 
designating  the  person  to  whom  tbe  bond  am 
appeal  shall  be  executed. 

[2]  Furthermore,  the  r^hts  of  tbe  assignee 
are  in  no  wise  affected  by  tbe  failure  of  tbe 
uiidertaliiDg  to  name  such  assignee  as  the 
obligee  therein;  the  authorities  holding  that 
tbe  assignment  of  a  Judgment  by  the  judg- 
ment creditor  carries  with  it  to  the  assignee 
the  right  to  sue  upcm  the  bond  running  to  his 
assignor,  even  though  the  .assignment  is  made 
and  filed  befwe  the  bond  is  executed.  May 
T.  Kellar,  1  Mo.  AiH^  381;  Bennett  v,  McOrade, 
15  Minn.  132  (Oa  9»);  Ullmann  v.  Kline. 
87  111.  268;  Knight  v.  Griffey,  161  111.  85, 
43  N.  E.  727 ;  Wehle  v.  Spellman,  75  N.  T. 


585 ;  Van  Stewart  t.  Miles,  105  Mo.  App.  242, 
79  S.  W.  988  ;  0mm  v.  Stanley,  56  Neb.  351, 
75  N.  W.  851. 

In  May  t,  Kellar,  supra.  Bakew^l,  3^  de- 
livering the  opinion  of  tbe  court  oa  motion 
for  rehearing,  said: 

"Though  the  judgment  was  assigned  by  May 
to  Lackland  &  Broadhead  before  the  appeal 
bond  waa  given,  we  are  of  opinion  that  the  bond 
was  properly  executed  to  May,  as  the  adverse 
party  in  the  suit,  within  the  meaning  of  the 
statute.  •  •  •  When  the  Judgment  was  as- 
signed to  Lackland  &  Broadnead,  there  passed 
to  them  all  remedies  provided  by  law  for  ue  en- 
forcement of  that  judgment,  including  recourse 
upon  the  appeal  bond." 

In  Bennett  v.  McGrade,  supra,  the  Supreme 

Cburt  of  Minnesota  said: 

"After  the  commencement  of  tbe  original  ac- 
tion against  McGrade,  Williams,  tbe  plaintiff 
therein,  assigned  the  property  and  claim  far  the 
recovery  of  which  the  action  was  brought  to 
Bennett.  Bennett  therefore  became  the  real 
owner,  and,  although  the  proceedings  were  con- 
tinued in  the  name  of  Williams,  they  were  for 
Bennett's  interest;  tbe  bond  for  use  appeal, 
being  one  of  the  subsequent  proceedings,  al- 
though taken  in  the  name  of  Williams,  was  for 
tho  use  of  Bennett." 

The  motion  to  dismiss  the  appeal  ia  denied. 

ELLIS.  C.  J.,  and  FULLEBTON,  MAIM, 
and  PARKER,  JJ.,  concur. 


STATE  V.  MUSSELMAN.    (No.  14612.) 

(Supreme  Court  of  Washington.    April  23, 
1918.) 

Cbimi.val  Law  ^594(3)  — Oontinuanck  — 
dlbchktion  of  coukt. 
In  a  prosecution  for  murder,  it  was  an  abuse 
of  discretion  for  the  trial  court  to  refuse  a 
continuance  for  the  purpose  of  securing  witness- 
es from  a  foreign  atate  as  to  the  mental  respon- 
sibility of  defendant;  it  appearing  that  toere 
was  a  fair  probability  that  such  a  testimony 
could  be  procured  if  the  case  were  oontinaed, 
and  tbe  case  having  been  brought  to  trial  with 
unusual  haste. 

Department  1.  Appeal  from  Superior 
Court,  Okanogan  County;  C.  H.  Neal.  Judge. 

Prank  Musselman  was  convicted  of  mur- 
der, and  he  appeals.  Reversed. 

Wm.  O'Conncv,  of  Seattle,  for  appellant. 
Cbas.  A.  Jobnaon  and  A.  J.  O'Connor,  both 
of  OkaoogAn,  fOr  tbe  State. 

WEBSTER,  J.  Tbe  defoidant  was  con- 
victed of  tbe  crime  of  murder  In  the  first 
degree  and  appeals.  Tbe  only  assignment 
of  error  It  will  be  necessary  %o  notice  Is  that 
the  court  abused  Its  discretltm  In  denying 
appellant's  application  for  a  continuance  up- 
on tbe  ground  of  absent  witnesses.  Tbe  fSacta 
pertinent  to  this  Inquiry,  briefiy  stated,  are 
these:  On  July  12,  1917,  the  proaecatlng  at- 
torn^ of  (Aanogan  county  filed  in  the  sn- 
pralor  court  an  Information,  charging  that 
on  July  6, 1917.  the  defoidant  committed  tbe 
crime  of  murder  in  the  first  degree  by  shoot- 
ing and  killing  Opal  Harmestm.    On  the 
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some  day  the  appellant  was  arraigned  and 
entered  a  plea  of  not  guilt}-.  Being  without 
funds  the  appellant  was  unable  to  employ 
fonnsel,  and  the  court  appointed  William 
O'Connor,  Esq.,  to  represent  the  accused  up- 
on the  trial  of  the  charge  contained  In  the 
Information.  At  that  time  the  cause  was 
set  for  trial  on  August  8, 1917.  In  the  mean- 
time Mr.  O'Connor,  with  commendable  dUl- 
sence  and  Industry,  made  a  careful  examina- 
tion of  the  case,  and  on  August  6,  1917,  ask- 
«d  and  obtained  leave  of  court  to  Interpose 
tbe  statutory  plea  of  mmtal  Irresponsibility, 
whlrh  was  filed  on  the  following  day.  On 
Angost  6,  1917,  be  applied  to  the  court  for 
an  order,  cmtlnulng  the  trial  of  the  cause 
to  N'ovember,  1917,  for  the  purpose  of  en- 
aUlog  Oie  defendant  to  procure  matwlal  and 
necessary  evidence  to  estabUah  the  Plea  of 
mmtal  irrewonsfblUty,  and  in  support  there- 
of, filed  the  following  affidavit: 

"Wilham  O'Connor,  b«ne  first  duly  sworn, 
on  oath  deposes  and  says  that  he  is  the  attor- 
oey  for  the  defendant  in  the  above-entitled  ac- 
tioD.  that  the  defendant  cannot  safely  proceed 
to  trial  on  the  date  set.  to  wit,  August  8,  1917, 
on  account  of  the  absence  of  materia)  testimony. 
Affiant  states  that  he  was  appointed  to  defend 
Frank  Muswlman  at  the  time  the  said  defend- 
ant was  arraigned,  and  that  said  defendant  Is 
DOW  and  was  at  that  time  without  funds.  That 
the  defendant  was  a  resident  of  Douglas,  N.  D., 
and  was  in  the  state  of  Washington  for  a  week 
or  ten  days  prior  to  the  time  the  crime  charged 
was  committed.    That  said  defendant  was  ar- 
raigned upon  the  12th  day  of  July,  and  at  that 
time  the  trial  was  set  for  the  8th  day  of  Au- 
gast,  1917.    That  at  that  time  this  affiant  re- 
quested that  the  trial  be  set  for  a  later  date 
in  order  to  give  this  affiant  more  time  to  look 
up  the  case  and  set  testimony,  and  investigate 
tbe  case.   That  this  aflvant  commenced  at  once 
lo  write  to  relatives  and  friends  of  the  defend- 
ant in  an  effort  to  ascertain  the  facts  surround- 
int;  the  defmdant  and  the  deceased  and  to  all 
possible  sources  from  which  Information  might 
M  obtained  from  the  data  this  affiant  possenscd. 
That  this  affiant  is  satisfied  from  the  data  ob- 
tained and  from  observations  that  the  defendant 
is  insane  and  has  entered  a  plea  of  insanity 
in  his  behalf.   That  this  affiant  has  just  secured 
some  of  this  information  on  the  4th  day  of 
August,  1917,  by  reason  of  the  fact  that  it 
must  be  obtained  by  correspondence  by  this  affi- 
ant   This  affiant  is  assured  that  if  said  cause 
is  continued  until  after  harvest  is  over  that 
Ettie  M.  Heath  of  I>ougias,  N.  D.,  will  appear 
and  testify  in  behalf  of  the  defendant  to  the 
following  facts:  That  she  has  known  defendant 
all  his  life;   that  prior  to  a  year  k^o  the  de- 
fendant was  energetic,  cheerful  and  liked  com- 
panlmiship  as  well  as  the  average  man  and  was 
well  liked ;   that  during  the  past  year  the  de- 
fendant seemed  to  be  wholly  preoccupied  with 
himself;  that  he  could  not  apply  himself  men- 
tally or  physically  as  he  used  to;  that  he  be- 
came gloomy  and  self-absorbed,  and  seemed  to 
be  studying  upon  something*,   that  he  avoided 
companionKhip  and  kept  to  himself,  and  seemed 
to  he  absent-minded  and  unable  to  fix  his  miod 
Hud  attention  upon  anything  for  any  length  of 
time;  also  that  rite  has  been  informed  that  the 
grandmother  of  the  defendant  went  insane; 
that  this  witness  cannot  come  on  account  of 
harvest,  hat  has  assured  this  affiant  that  she  will 
come  volnntarily  at  a  later  date. 

"Affiant  is  assured  that,  if  said  cause  be  con- 
tinued until  after  harvest  is  over,  O,  M.  Heath, 
of  Douglas,  N.  D.,  will  appear  and  testier  In 
behalf  of  the  defendant  to  the  following  facta: 
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[That  the  defendant  Prank  Musselman  *worked 
I  for  him  and  lived  with  his  family  for  years ; 
I  that  last  year,  when  Frank  Musseunan,  tnc  de- 
fendant, worked  for  a  neighbor  he  saw  him  very 
often  up  until  about  the  27th  day  of  June, 
1917;  that  the  defendant  used  to  be  cheerful, 
energetic,  and  attentive  to  his  work ;  that  since 
his  return  to  Douglas,  N.  D.,  from  Kalispel, 
Mont.,  something  over  a  year  ago,  the  de- 
fendant became  morose,  absent-minded,  seemed 
to  have  lost  his  energy,  and  did  not  take  interest 
In  his  work  like  be  formerly  did ;  that  he  seem- 
ed to  desire  to  be  alone,  and  seemed  to  be  in 
a  study  all  of  the  time,  and  avoided  the  com- 
panionship of  his  friends.  Affiant  is  assured 
that  this  witness  will  appear  voluntarily. 

"Affiant  is  assured  that  if  said  cause  is  con- 
tinued until  after  harvest,  which  will  be  about 
November,  1917,  about  thr«e  months,  that  G.  3. 
Afdahl,  of  Douglas,  N.  D.,  will  appear  volun- 
tarily and  testify  on  behalf  of  the  defendant  to 
the  followiuK  facts:  That  he  has  been  ac- 
quainted with  the  defendant  for  a  number  of 
years;  that  the  defendant  worked  for  him  last 
year  upon  his  farm;  that  he  saw  the  defendant 
frequently  last  year  ana  the  spring  of  tiis  year 
np  to  the  time  the  defendant  left  Douglas,  N. 
D.,  about  June  21.  1917;  that  he  noticed  a 
great  change  in  the  defendant  in  the  lost  year 
or  more;  that  the  defendant  used  to  be  cheer- 
ful, energetic,  and  attentive  to  his  duties;  that 
during  the  past  year  tbe  defendant  was  morose, 
absent-minded,  seemed  to  have  lost  his  energy, 
and  was  not  attentive  to  bis  work  as  formerly; 
that  he  seemed  to  desire  to  be  alone,  and  seemed 
to  be  in  a  study  most  of  tlie  time,  and  acted 
very  peculiar. 

"Affiant  believes  that,  if  said  cause  is  con- 
tinued until  next  fall,  he  can  secure  the  pres- 
ence of  the  defendant's  mother,  Mrs.  J.  B. 
Musselman,  who  resides  at  Burnt  River  Pump- 
ing  Station,  Alberta,  Canada,  who  will,  he  is 
informed,  testify  that  the  defendant's  grand- 
mother went  insane  and  died  insane,  Snd  that 
as  a  child  defendant  bad  convulsions;  that  tbe 
last  heard  from  his  mother,  she  was  quite  sick 
with  shock. 

"Affiant  has  tried  to  secure  the  presence  of 
these  witnesses  for  the  8th  of  August,  but  has 
been  unable  to  do  so,  but  is  assured  that  they 
will  appear  later.  That  be  cannot  secure  this 
evidence  from  any  other  source,  or  within  the 
state  of  Washington  at  any  time  from  any 
sooree,  within  the  state  at  this  time,  and  with- 
in call  of  the  process  of  the  court.  That  all 
of  this  evidrnce  is  very  material  on  the  ques- 
tion of  the  insanity  of  the  accused  at  the  time 
of  the  commission  of  the  crime  diarged,  and 
it  would  be  unsafe  for  defendant  to  go  to  trial 
without  it.  That  this  affiant  has  been  unable 
to  secure  this  evidence  elsewhere,  and  has  no 
other  evidence  to  cover  the  facts  set  forth  and 
covered  by  their  testimony.  All  of  these  wit- 
Dcsses  have  never  been  within  the  state  so  they 
could  be  reached  by  summons  of  the  defendant, 
and  that  the  facts  are  part  of  the  chain  neces- 
sary to  estiibtisb  defendant's  plea." 

In  addition  thereto  counsel  for  defendant 
died  separate  atlldavlts  of  all  the  persons 
named  as  witnesses  whose  evidence  lie  de- 
sired to  obtain  In  support  of  the  plea  of  In- 
sanity, with  the  exception  of  appellant's 
mother.  These  aCBdavits  verify  the  state- 
ments made  lu  counsel's  affidavit  as  to  the 
testimony  they  would  give  and  tbefr  willing- 
ness to  appear  as  witnesses  upon  the  txial 
"it  sut^naed  by  the  state  of  Washington" 
in  tbe  event  the  cause  sbotild  be  contlnned 
until  after  tbe  harreat  season  In  North  Da- 
kota. 

Tbe  application  was  denied,  and  the  cause 
proceeded  to  trial  on  Augnst  8, 1917,  as  orlg- 
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Inally  fixed  by  the  court  Upon  the  trial  the 
killing  was  admitted,  the  sole  defense  relied 
upon  being  that  at  the  time  of  the  shooting 
the  defeiidant  was  insane  and  legally  Irre- 
sponsible for  his  acts.  The  only  witnesses 
in  defendant's  behalf  were  himself  and  Dr. 
C.  W.  Lane  who,  testifying  as  an  expert  with- 
out compensation,  expressed  the  positive 
opinton  that  appellant  was  insane,  the  form 
of  his  Insanity  being  paranoia.  While  Dr. 
I^wls,  called  in  behalf  of  the  state,  testi- 
fied that  in  his  opinion  appellant  was  sane, 
he  also  said  that  his  opinion  might  be  ma- 
terially modified  If  he  knew  more  of  api>el- 
lant's  history. 

It  will  require  no  argument  to  demonstrate 
that  the  evidence  which  It  is  said  the  absent 
witnesses  would  give  was  material,  compe- 
tent, and  highly  important  to  the  accused, 
and  that  reasonable  diligence,  under  the  pe- 
culiar circumstances  which  confronted  appel- 
lants counsel,  was  employed  for  the  pur- 
pose of  procuring  the  attendance  of  the  wit- 
nesses. If  the  action  of  the  court  Is  to  be 
sustained,  It  must  be  so  upon  the  grounu 
that  the  witnesses  virere  not  subject  to  the 
compulsory  process  of  tbla  state,  and  there 
was  no  reuonable  probability  that  they 
would  be  present  it  the  trial  of  the  cause 
was  postponed.  The  request  of  the  defendant 
was  not  an  unreasonable  one.  It  might  very 
well  be  that  witnesses  from  agricultural  dis- 
tricts would,  be  willing  to  volunten-  their 
presrace  at  a  tkne  when  they  could  do  so 
without  great  sacrifice,  when  they  would  not 
be  willing  to  appear  if  It  entailed  the  loss 
of  tbelr  crops,  a  condition  which  the  courts 
ought  to  understand  and  appreciate. 

The  spirit  of  our  Institutions  Is  such  that 
every  person  accused  of  crime  shall  have  a 
fair  and  reasonable  opportunity  of  preparing 
his  defense  and  producing  In  court  the  wit- 
nesses upon  whose  testimony  he  relies  for  an 
acquittal.  This  rule  Is  not  prompted  by  any 
undue  consideration  of  the  rights  of  the  de- 
fendant alone,  it  being  a  matter  <^  vital  Im- 
portance to  society  Itself  that  trials  be  ftUiiy 
conducted,  and  that  full  means  of  prepara- 
tion be  granted  the  prlscmer  to  the  end  that 
punishment  shall  be  visited  only  uinm  the 
guilty. 

Vi^th  reference  to  the  question  of  whether 
a  continuance  should  be  granted  upon  the 
ground  of  absent  witnesses  who  are  without 
the  territorial  Jurisdiction  of  the  court,  the 
modern  rule  seems  to  be  that  the  mere  fact 
of  such  nonresldence  is  not  of  its^f  a  suffi- 
cient reason  for  dmylng  a  postponemrait  of 
the  trial,  provided  It  is  made  to  appear  that 
there  Is  reasonable  probability  d  sudi  wit- 
nesses being  produced  In  the  event  Si  ccmtin- 
uance  is  granted.  Mr.  Freeman,  In  his  copi- 
ous note  ta  the  case  of  Bla<Abum  t.  State, 
122  Am.  St  IBLep,  743,  treating  of  this  subject 
says: 

"When  a  witness  is  beyond  the  jnrisdiction  of 
the  court,  it  Is  not  error  to  refuse  a  continuance 
on  tiie  ground  of  his  abarace,  whoi  it  does  not 
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appear  that  there  Is  auy  ground  to  expect  his 
'  attendance  in  future.  Upon  this  general  prop- 
osition there  is  no  conflict  of  opinion,  but 
whether  a  continuance  should  be  dented  merely 
because  an  absent  witness  resides  out  of  the 
state,  and  Is  therefore  not  amenable  to  process, 
is  a  question  which  seems  to  have  given  the 
trial  courts  a  good  deal  of  trouble,  some  judges 
being  of  the  opinion  that  they  had  no  discre- 
tion under  such  circumstances,  but  that  the 
continuance  must  be  denied.  This,  however,  is 
a  mistake,  for,  as  we  shall  see,  the  granting  of 
a  continuance  is  as  much  within  the  discretion 
of  the  trial  court  when  the  absent  witness  is  a 
nonresident  or  temporarily  out  of  the  state  as 
if  he  was  in  the  state.  In  both  instances,  the 
only  questioD  to  be  considered  is  the  probabil- 
ity of  securing  bis  testimony  at  a  future  trial 
if  the  case  is  continued." 

In  6  Ruling  Case  Law.  at  page  559,  It  Is 
said: 

"The  general  rule  is  that  a  continuance  will 
not  be  granted  unless  it  is  shown  that  the  tes- 
timony of  the  witness  whose  presence  la  desired 
can  in  all  probability  be  secured  at  a  future 
trial.  Under  this  rule  a  continuance  has  been 
properly  denied  where  the  witness  was  beyond 
the  jurisdiction  of  the  court  and  not  subject  to 
its  process.  The  mere  fact  that  a  witness  is  in 
another  state,  and  therefore  not  amenable  to 
the  process  of  the  court,  should  not,  however,  be 
conclusive  of  this  question.  The  granting  of  a 
continuance  is  as  much  in  the  discretion  of  the 
court  where  the  absent  witness  is  a  nonresident 
or  temporarily  out  of  the  state  as  where  he  is 
in  the  state.  The  Inquiry  in  either  case  is  the 
same.  Are  there  reasonable  grounds  to  beUevs 
that  the  presence  of  the  witness  will  be  had  if 
the  case  u  continued?  But  naturally  if  a  wit- 
ness is  beyond  the  jurisdiction  of  the  court  and 
it  does  not  appear  that  there  is  any  ground  to 
expect  his  attendance  in  the  future,  a  continu- 
ance on  the  ground  of  his  absence  will  be  d» 
nied." 

In  White  T.  Commonwealth,  80  Ey.  482, 
Judge  Hlnes,  d^vering  the  <^nl6n  of  the 
court,  said: 

"Whether  the  witness  is  a  resident  of  the 
state  or  nonresident  and  absent  from  the  state, 
the  inquiry  in  either  case  is  the  same:  Is  the 
evidence  material,  lias  diligence  been  used  to 
secure  his  attendance,  and  are  there  reasonable 
grounds  to  believe  that  the  presence  of  the  wit- 
ness will  be  had  by  a  continuance?  The  ques- 
tion is  not  whether  the  court  can  enforce  the 
attendance,  because,  if  that  were  true,  a  con- 
tinuance could  not  be  had  on  account  of  the  ab- 
sence of  a  dtizen  of  this  state,  who  was  at  the 
time  within  the  jurisdiction  of  another  sover- 
eignty. In  neither  case  could  coercive  process 
be  applied.  The  right  to  a  continuance  in  ei- 
ther cace  would  depend  upon  the  probabilities 
of  the  witness  coming  within  or  submitting  him- 
self to  the  jurisdiction  of  the  court." 

In  Brown  t.  State,  66  Ga.  332,  OUet  Jus- 
tice Jackson,  ^>eaking  to  this  question,  ob- 
served: 

"Whilst  therefore  the  general  rule  is  that  cas- 
es will  not  be  continued  for  absence  of  witnesses 
outside  the  reach  of  the  compulsory  process  of 
the  court,  yet  where  there  lias  been  no  lack  of 
diligence,  where  the  witness  tias  promised  to  at- 
tend, where  the  testimony  is  of  great  material- 
ity, where  the  application  is  not  made  for  de- 
lay, but  there  is  a  reasonable  expectation  that 
the  testimony  wUI  be  on  hand  within  a  reasona- 
ble time,  the  case  should  be  either  continued  for 
the  term  or  postponed  to  a  day  certain,  so  as 
to  fpye  the  defendant  an  opportunity  of  pro- 
curmg  the  witness." 

Does  the  record  here  disclose  that  there  Is 
reasonable  probability  that  the  absent  wit- 
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nesseB,  <a  scone  ot  ib&st,  will  ai^tear  and  tesr 
tuy  If  tbey  are  afforded  a  reasonable  oppoi- 
tunity  (tf  d<4iig  BO?  Tbe  very  fact  tbat  the 
absent  witnesses  wwe  sufficiently  interested 
to  make  the  affidavits  ts  some  indication  of 
tbelr  willingness  to  testify.  If  it  were  not 
for  the  <Aau8^  "if  subiHenaed  by  tbe  s£aie 
of  Washington,"  Insa-ted  in  the  several  af- 
fidavits, we  would  have  no  besltancy  in  say- 
ing that  there  was  a  reasonable  probability 
that  the  witnesses  wonld  appear  and  testify. 
If  a  literal  construction  Is  placed  upon  that 
language.  It  Is  perfectly  plain  that  the  absent 
witnesses  have  condltl<nied  th^r  coming  to 
the  state  uptm  terms  which  it  is  impossible 
to  meet.  Palpably  the  state  of  Washington 
cannot  effectively  subpcena  witnesses  in  the 
state  of  North  Dakota.  We  do  not  deem  It 
fair,  however,  to  separate  these  words  from 
the  body  of  the  affidavits  and  attach  all-con- 
trolling significance  to  them  and  Ignore  tbe 
remainder  of  the  affidavits.  It  seems  plain 
that  the  witnesses  Intraid  to  come  under  some 
reasonable  conditions.  We  think  the  words 
were  Inserted  for  the  purpose  of  indicating 
that  the  witnesses  desired  to  be  assured  of 
receiving  their  legal  fees  and  allowances ; 
and.  If  they  volunteer  to  come  to  the  state, 
they  will  be  entitled  to  mileage  from  the  point 
where  they  cross  our  border,  together  with 
witness  fees  during  th^r  attendance  upon  the 
court.  If,  however,  It  be  assumed  that  these 
witnesses  would  not  come  to  this  state  unless 
their  entire  expenses  were  paid,  the  aj^ellant 
lias  had  no  reasonable  opportunity  of  com- 
municating with  his  r^atlves  and  friends 
looking  to  tbe  securing  of  fnnds  for  that  pur- 
pose 

Let  It  be  remembered  that  the  app^nt  Is 
a  stranger  within  onr  gates.  No  one  subject 
to  the  compulsory  process  of  the  courts  of 
'Waablngton,  save  the  relatives  of  the  deceas- 
ed girl,  know  anything  concerning  the  life 
and  history  of  the  accused.  All  of  these 
facts,  however,  are  peculiarly  within  the 
knowledge  of  appellant's  mother,  and  surely 
no  court  would  be  Justified  In  assoming  that 
•be  would  fall  her  son  in  this  the  hour  of 
Ills  extrmlty. 

We  cannot  overlook  the  tect  that  the  ac- 
cused was  forced  to  trial  with  unusual  haste, 
<sily  25  days  elapsing  between  the  date  coun- 
sel was  aK>olnted  to  defwd  him  and  the  be- 
i^nning  of  the  triaL  The  state  of  Washing- 
ton in  the  BDimicBmait  of  its  criminal  laws 
does  not  demand  any  vlctlma*  and  before  this 
oonrt  afaoold  put  the  seal  of  its  approval  upon 
a  owvictioii  ot  pne  accnsed  of  a  hein(»ia 
crime,  as  the  result  of  a  trial  wher^  he  was 
doiied  all  t^portnnlty  of  pttesoitinc  aTideuoe 
npm  the  single  and  vital  iasoe  in  the  case, 
It  should  panse  and  aerioosly  consider.  It 
Menu  to  be  more  in  keeping  with  the  orderly 
and  wh<rie«Hne  administration  of  justice  to 
afford  the  accused  a  fair  chance  ot  presenting 
bis  case  and  procuring  bis  witnesses,  than  to 


indulge  In  flnespon  tbetKles  or  qieculafluu 
as  to  whether  sat^  course  wUl  avail  him  any- 
thing. 

While  the  matter  of  granting  continuances 
because  of  the  absence  of  witnesses  Is  largely 
within  tbe  sound  discretion  of  the  trial  court, 
and  as  a  general  proposition  its  ruling  will 
not  be  disturbed,  except  in  cases  where  man- 
ifest injustice  has  resulted,  yet  it  Is  the  duty 
of  aM>el^Iate  courts  to  reverse  such  rulings  In 
cases  where  a  fair  trial  has  been  denied.  As 
said  by  Ck>bb,  J.,  in  Ryder  v.  Stat^  100  Ga. 
&28,28S.£.  246,38L.B.A.721.62AnLSt. 
Bep.  334: 

"W.  Jj.  Ryder  was  indicted  for  the  offense  of 
murder.  His  defense  wa^  that  he  did  not  com- 
mit the  homicide  charged  in  the  indictment,  and 
that,  if  he  did,  be  was  insane  at  tbe  time  tbe 
killinjf  was  done.  *  *  *  In  a  case  like  the 
present,  where  there  has  been  a  shocking  homi- 
cide, and  where  there  can  be  scercdy  a  doubt 
tbat  the  accused  committed  it,  althonf^h  he  does 
not  expressly  bo  admit  in  his  plea,  the  defense 
mainly  relied  on  bang  that  of  Insanity  at  the 
time  of  the  killing,  it  was  depriving  the  accused 
of  a  vet;  great  right  when  he  was  forced  to 
trial  in  Uie  absence  o{  these  foar  witaesses,  who 
knew  the  facta  that  were  material  to  his  defense, 
and  whose  presence  was  important  to  the  proper 
determination  of  the  Issne." 

Willie  we  are  loath  to  disturb  the  verdict, 
we  are  forced  to  the  conclusion  that  the 
learned  trial  court  abused  Its  discretion  In 
denying  ai^Uant's  application  for  a  contin- 
uance, and  because  of  this  error  the  judgment 
win  be  reversed,  and  the  cause  remanded  for 
a  new  trial  at  such  reasonaole  time  In  the  fu- 
ture as  win  afford  appellant  a  fair  opportu- 
nity of  having  his  witnesses  present. 

BLIilS.  O.  X,  and  PABEm  and  MAIN, 
JJ.,  concur. 


STATE  ex  rd.  PRUDENTIAL  SAVINGS  A 
LOAN  ASS'N  et  al.  v.  HABTIN  et  al 
(Na  14482.) 

(Supreme  Court  of  Wssblngton.   April  24, 

1918.) 

1.  Mandamus  «=>160(1)— Aitbtoaxivb  Wbit 

— STTFFICIENOT— FOBM. 
Under  Rem.  Code  1915,  {  1016,  providing 
that  the  writ  of  mandamns  may  be  cither  alter- 
native or  peremptory,  tbat  the  alternative  writ 
must  state  generally  the  allegation  against  the 
party  to  whom  it  is  directed,  and  command  such 
party,  immediately  after  tbe  receipt  of  tbe  writ 
or  at  some  specified  time,  to  do  the  act  required 
or  to  show  cause  why  he  has  not  done  ao,  a 
copy  of  an  order  by  the  court  certified  by  the 
clerk  commanding  defendants  in  mandamus  to 
perform  certain  acts,  or  to  show  reason  why 
they  had  not  done  so,  is  sufficient  as  to  form. 

2.  MaNDAUUS  9=»160<1)— ALTBBITATJVr  WBIT 
— FoBM. 

An  alternative  writ  in  mandamus  was  not 
insufficient  as  not  running  in  the  name  oi  the 
state,  where  It  beers  the  title  of  the  court  and 
of  tbe  cause,  which  was  "State  of  Washington, 
on  the  relation,"  etc. 

3.  MAnDAUCs  «s9l60(l)— Altbenatitb  Wiut 
— S^Ai.  or  Oouar. 

A  certified  copy  of  a  court  order  In  sub- 
stance an  altemauvfl  writ  In  mandamus  bearing 
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the  seal  of  the  court  is  auffldent,  altiiough  the 

original  order  does  not  bear  such  seaL 

4.  Mandamus  ®=»160(1)— Altbbkativi  Weit 

— FOBII. 

An  order  by  the  court  in  effect  an  alterna- 
tive writ  of  mandamus,  which  recited  that  it 
was  done  in  open  court  and  bore  all  the  formal 
indicia  of  tiie  action  of  the  court  as  gach,  was 
not  defective  as  being  a  mere  order  of  a  particu- 
lar judse. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kennetti  Mackintosb, 

Judge. 

Mandamus  by  the  State,  on  tbe  relation  of 
the  Prudential  Savings  &  Loan  Association 
nnd  others,  against  Jesse  P.  Martin  and  oth- 
ers. Judgment  against  defendants,  and  they 
appeal.  Afflrmed. 

Frank  A.  Steele  and  Earle  St  Stelnert,  all 
of  Seattle,  for  appellants.  P.  Tworoger,  of 
Seattle,  for  respondents. 

ELLIS,  0.  J.  Action  of  mandamus  com- 
menced In  tbe  auperlor  court  of  the  state  of 
Washington  for  King  county.  Relators  filed 
the  prescribed  affidavit  and  thereupon  ab- 
talned  an  alternative  or  show  cause  order, 
which,  omitting  title  of  the  court,  was  as  fol- 
lows: 

"Tbe  State  of  Washington,  on  the  Relation 
of  Prudential  Savings  &  Ixjan  Association,  a 
Corporation,  Georse  E.  Tilton.  Frank  Atwood, 
I'eter  Bettlnger,  Mary  E.  Bettinger,  C.  T.  Scott. 
William  Jaynes,  and  W.  L.  Mtockwell,  Its  Board 
of  Directors,  Piaintias,  v.  Jesse  P.  Martm, 
Frank  A.  Steele,  and  J.  H.  Thaw,  Defendants. 
No.  124282.  Alternative  Writ  of  Mandamus. 
The  above  matter  coming  on  to  be  heard  upon 
application  for  an  alternative  writ  of  mandate, 
it  appearing  to  the  court  from  the  affidavit  of 
George  E.  Tilton  that  the  Prudential  Savings  & 
Ix)&n  Association  is  entitled  to  do  business  in 
the  said  state  of  Washington,  as  a  loan  &  sav- 
ings association ;  that  it  has  a  place  of  busi- 
ness in  Seattle,  said  state,  and  that  George  E. 
Tilton  with  the  other  plaintiffs  are  tbe  hoard 
of  directors  of  said  association :  that  said 
Goorge  E,  Tilton  la  the  duly  elected,  qualified 
ant]  actios  president  and  general  manager  there- 
of, and  that  the  defendants  Jesse  P.  Martin, 
Frank  A.  Steele,  and  J.  H.  Thaw  are  in  posses- 
sion of  the  place  of  business  of  said  association, 
and  the  booKs,  records  and  papers  thereof,  and 
refuse  to  surrender  tbe  same  to  said  Tilton,  and 
are  precluding  him  from  exercising  bis  right 
to  said  offices,  contrary  to  law  and  the  by-laws 
of  said  associati<Hi :  It  is  now  therefore  ordered 
that  yon,  Jesse  P.  Martin,  Frank  A.  Steele, 
and  J.  H.  I^aw,  are  hereby  ordered  to  surren- 
der to  tbe  said  Tilton,  the  place  of  business  of 
said  association,  and  the  books,  papers,  records 
and  memorandum  of  said  association,  or  in  the 
altemativo  show  cause  on  the  6th  day  of  Sep- 
tember, 1917,  in  department  No.  1.  of  the  above 
court,  at  Seattle,  Washington,  at  9:80  a.  m. 
why  you  bare,  and  will  not  surrender  posses- 
sion thereof,  and  wh^  you  are  precluding  the 
plaintiff  George  E.  Tilton  from  exercising  tbe 
duties  of  his  office  to  which  be  is  entitled.  Done 
in  open  court  this  Ist  day  of  S«pt«nber,  1917. 
Mitchell  GiUiam.  Judge.*^* 

The  affidavit  and  a  certified  copy  of  this 
order  regularly  certified  by  the  clerk  of  tbe 
court  were  served  upon  the  defendants. 
WhUe  the  record  before  us  does  not  afflnn- 


atlvely  show  that  the  certified  copy  of  the 
order  was  attested  by  the  seal  of  the  court, 
we  must  assume  that  It  was,  since  no  objec- 
tion on  that  ground  Is  urged  and  the  admit- 
ted certification  by  the  clerk  Implies  that  it 
was  so  attested.  On  the  retorn  day  defend- 
ants entered  a  special  appearance  and  ob- 
jected to  the  jurisdiction  of  the  court  over 
their  persons  on  the  ground  that  no  process 
or  writ  known  to  the  law  had  been  Issued 
out  of  the  court  or  served  upon  them.  Their 
objection  was  overruled.  They  stood  upon 
their  special  appearance.  Judgnjent  was  en- 
tered ngainst  them,  from  which  they  appeal. 

The  sole  question  presented  by  this  appeal 
Is  as  to  the  sufficiency  of  a  certified  copy  of 
the  order  above  set  out  to  operate  as  an  alter- 
native writ  of  mandate.  The  objections 
urged  by  appellant  are:  (1)  That  It  does  not 
run  In  the  name  of  the  state;  (2)  that  the 
original  order  was  not  under  tbe  seal  of  the 
court;  and  (3)  that  It  Is  a  mere  order  of  a 
particular  Judge,  not  the  process  of  a  court. 

[1]  It  may  be  conceded  at  the  outset  that 
a  certified  copy  of  the  order  would  not  meet 
the  technical  requirements  of  a  writ  at  com- 
mon law.  This  court,  however,  from  the  be- 
ginning has  held  that  It  will  look  to  the  sub- 
stance rather  than  the  form.  We  must  look 
therefore  to  the  statute  to  determine  wheth- 
er  or  not  a  copy  of  the  foregoing  order  cer- 
tified by  the  clerk  under  the  seal  of  the  court 
meets  the  substance  of  its  requirements. 
The  governing  statute,  Bern.  Code,  |  1016,  Is 
as  follows: 

"The  writ  may  be  either  alternative  or  per- 
emptory. The  alternative  writ  must  state  gen- 
erally the  allegation  against  tbe  party  to  whom 
it  is  directed,  and  command  such  party,  imme- 
diately after  the  receipt  of  the  writ,  or  at  some 
other  speoiiied  time,  to  do  the  act  required  to 
be  performed,  or  to  show  cause  before  the  court 
at  a  specified  time  and  place,  why  be  has  not 
done  ao." 

It  will  be  noted  that  this  statute  prescribes 
no  particular  form  for  the  alternative  writ* 
but  does  prescribe  Its  substance.  Having  re- 
gard to  tbe  substance  of  his  right,  it  is  man- 
ifest that  all  that  the  party  against  whom 
the  writ  is  directed  can  dCTiaad  Is  a  notice 
bearing  upon  its  face  evidence  that  It  was 
Issued  by  order  of  a  court  of  competent  Jurls- 
dlctltm  and  notifying  him  of  the  exact  thing 
ordered  to  be  done,  and  that  the  order  be  in 
the  alternative  that  he  do  that  thing  or  show 
cause  fn  court  at  a  time  and  place  certain 
why  he  has  not  done  It.  It  is  self-evident  that 
a  copy  of  the  fort<goIng  order  certified  by 
the  clerk  meets  all  of  these  reqntranents, 
and  is  therefore  In  every  matter  of  substance 
the  alternative  writ  contemplated  by  the  stat 
ute. 

[2]  The  objection  that  the  writ  here  In 
question  did  not  run  In  the  name  of  tbe  state, 
we  think,  is  met  by  the  fact  that  it  bears  the 
title  of  the  court  and  of  the  cause,  which  was 
"State  of  Washington,  on  the  relatttm,*'  etc 
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Xot  only  the  writ  but  the  afBdavIt  and  all 
proceedings  lii  the  cause  ran  in  the  name  of 
the  state.  To  have  Inserted  tinder  this  title 
and  above  the  body  of  the  order  the  worda, 
"In  the  name  of  the  State  of  Washington," 
would  have  added  nothing  In  substance  and 
nothing  material  in  fbrm. 

[3]  The  contention  that  the  writ  was  not 
under  the  seal  of  the  court,  we  take  it.  Is 
based  upon  the  fact  that  the  order  as  entered 
upon  the  court's  records  did  not  bear  the  seal 
uf  the  court  It  Is  not  disputed,  however, 
that  the  certified  copy  ot  the  order,  which 
Lb  in  fact  tlie  writ  and  which  was  served  up- 
on appellants  entitled  as  a  writ,  bore  the 
seal  of  the  court.  It  was  therefore  attested 
by  the  seal  as  effectually  as  any  form  of  or- 
der or  writ  can  be. 

[4]  The  last  objection,  that  the  order  was 
a  mere  order  of  a  particular  Judge  and  not 
the  process  of  a  court.  Is  a  little  difficult 
to  comprehend.  The  order  itself  shows  that 
It  did  not  purport  to  be  the  act  of  a  partlcu- 
Im-  judge  as  such,  but  It  did  purport  to  be  the 
net  of  a  Judge  sitting  as  a  conrt.  The  cloe- 
inp  words  are.  "Done  In  open  court  this  Ist 
day  of  September,  1917."  It  bore  upon  Its 
face  all  the  formal  indicia  of  the  action  of 
the  conrt  as  such.  The  claim  that  it  was  not 
the  process  of  a  court  we  have  already  an- 
swered. While  the  order  itself  was  not  the 
proo^ss  of  the  court,  the  certided  copy  con- 
lainlng  the  court's  mandate  In  the  very 
terms  of  the  order  met  every  requirement  of 
the  statute  which  prescribes  no  particular 
form.  It  Is  true  that  In  the  recent  case  of 
State  ex  rel.  Hackett  v.  Arnest,  170  Pac.  663, 
we  held  that  tfa&  writ  must  be  served  in  the 
same  manner  as  a  summons  in  a  civil  action, 
and  therefore  the  copy  served  need  not  be 
certified.  But  In  that  case  the  writ  appar- 
ently followed  the  usual  form  of  the  common- 
law  writ  In  this  case,  however,  the  certi- 
fied copy  of  the  court's  order  which,  as  the 
record  shows,  was  entitled  an  alternative 
writ  of  mandamus,  was  so  certified  as  to 
make  It.  in  substance,  the  writ  required  by 
statute. 

We  find  it  nnnecessary  to  review  the  sev- 
eral decisions  of  this  court  cited  on  either 
side  for  the  reason  tbat  the  statute  itself  is 
controlling.  None  of  the  cases  cited  has  any 
direct  bearl^  .upon  ttie  question  here  pre- 
sented. 

The  argument  that  our  holding  would  war- 
rant the  commencement  of  a  suit  on  a  prom- 
Issoiy  note  by  &  mere  show  cause  order  is 
without  merit  In  such  a  suit  jurisdiction 
I'an  only  be  acquired  by  service  of  a  sum- 
mons, and  tills  simply  because  the  statute  so 
provides.  The  action  of  mandamus,  however, 
and  other  special  proceeding  of  like  charac- 
ter, may  be  commenced  by  the  service  of  the 
writ  Smith  T.  Ormsby,  20  Wash.  396,  55 
Pac.  570.  72  Am.  fit.  R^.  110;  State  ex  rel. 


Cicoria  V.  Corglat,  60  Wash.  05,  96  Pac.  689. 

The  Judgment  Is  affirmed. 

MOUNT,  PARKER,  HOLCOMB,  and 
CHADWIOK,  JJ.,  concur. 


KIES  V.  WILKINSON.    (No.  144G7.) 

(Supreme  Court  of  WsBhington.    April  24, 
1918.) 

I.  B^ES  AN-D  BaNKINO  «s»80 (7>— OBKBBAL 

AND  Speciai,  Deposits— Public  Furds. 
Funds  deposited  by  county  clerk  ia  a  bank 
in  an  ordinary  cbeckia^  account  under  his  name 
as  county  clerk  constitute,  in  the  absence  of 
j^atute,  a  general,  and  not  a  special,  deposit. 

2.  Banks  and  Banking  9=380(7) — Inboltbn- 

CT— PatMENT  op  CKEDrrOBS. 

Funds  deposited  by  a  county  clerk  in  his 
own  name  as  county  clerk  subject  to  check  with- 
out any  understanding  that  the  identical  money 
deposited  should  be  returned  to  him  or  that  it 
should  be  used  for  any  specific  purpose,  he  hav- 
Ids  full  control  of  the  funds,  was  not  a  wrong- 
ful or  .unlawful  deposit  within  tbd  exception  to 
the  rule  that  in  case  of  insolvency  the  assets  of 
the  bnnk  become  a  fund  for  the  payment  of  the 
creditors  generally. 

3.  Banks  and  Banxinq  •s»80(7)  —  Public 
Funds— Deposit  bt  Countt  Clerk. 

A  deposit  of  funds  in  a  bank  by  a  county 
clerk  in  his  own  name  as  such  subject  to  check 
and  without  any  understanding  that  it  should 
be  treated  as  a  Bpadal  fund  was  not  a  public 
or  trust  deposit 

4.  Banks  and  Bankino  ^»631^— Inbolveh- 
cv— Unlawful  Pbefebence— Security, 

Where  funds  were  deposited  in  a  bank  by  a 
county  clerk  in  an  ordinary  cfaerklng  account, 
the  bank  examiner,  while  in  charge  investigat- 
ing the  solvency  of  the  bank,  could  not  appro- 
pnate  collaterals  to  secure  such  account,  re- 
gardless of  good  or  bad  faith'  such  appropria- 
tion constituting  an  nnlawfnl  preference. 

5.  Banks  asp  Bankino  «s>77(6)— <Inboltbn- 
ot^Rbcovbrt  or  Pbbfebknces— Pleadino. 

In  an  action  by  a  receiver  of  an  insolvent 
bank  against  a  depositor  to  recover  a  preference, 
a  complaint  which  failed  to  allege  the  amount 
of  claims  filed  and  the  value  of  the  assets  so 
tbat  the  necessity  of  setting  aside  tho  prefer- 
ence and  determining  the  denositor's  liability 
could  be  adjudicated  was  fatslly  defective. 

Department  2.  Appeal  from  Superior  Court, 
Clarke  County;  Wm.  T.  Darch,  Judge. 

Action  by  M.  B.  Kles,  as  receiver  of  the 
Commercial  Bank  of  Vancouver,  against  John 
Wilkinson.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

.  McMoBter,  Hall  &  Drowley,  o£  Vancouver, 
for  appellant  Miller  &  Wilkinson,  of  Van- 
couver, and  A,  S.  Ciark«^  for  respondent 

HOLCOMB,  J.  On  December  17,  1910,  the 
state  bank  examiner  took  charge  of  the  Com- 
mercial Bank,  a  state  bank  doing  business  at 
Vancouver,  acting  under  the  authority  of  sec- 
tion 3305,  R^.  &  Bal.  Code,  now  repealed. 

Respondent  was  then  county  clerk  of 
Clarke  county,  and  maintained  an  ordinary 
checking  account  with  the  bank  under  the 
name  <i€  John  WllklmKm,  county  clerk  of 
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Clarke  county,  and  when  i3xe  bank  was  taken 
In  charge  tbe  balance  to  Ua  credit  was 

$3,502.48. 

Up  to  Decanber  17th  the  respondent  had 
never  been  given  any  security  of  any  kind, 
but  on  or  within  two  or  three  days  after 
that  date  the  bank  tnmed  over  to  respondent 
a  promissory  note  tor  $11,000  given  to  the 
bank  by  cue  Harvey.  This  seems  to  have 
been  done  at  the  instance  of  the  president 
of  the  bank,  and  he  and  tbe  cashier  seem  to 
have  led  the  deputy  state  bank  examiner  in 
charge  to  believe  that  the  possession  of  this 
note  belonged  to  respondent  as  collateral 
security  for  his  account.  Respondent  accept- 
ed the  collateral  offered  and  retained  It  as 
security  for  his  account  for  a  little  over 
two  weeks,  at  the  end  of  which  tlnre  he  was 
called  upon  to  surrender  it,  and  received  pay- 
ment from  the  deputy  bank  examiner  of  bis 
account  in  full. 

l^e  examiner  continued  his  possession  of 
the  bank  and  investigation  of  Its  afFalrs  for 
about  two  months  longer,  and,  being  then 
convinced  that  the  bank  was  insolvent,  caused 
proceedings  for  the  appointment  of  a  receiver 
to  be  carried  through  by  the  attorney  gener- 
al. Tbe  bank  was  then  duly  adjudged  insol- 
vent, and  appellant  was  appointed  its  receiver 
in  March,  1911.  Upon  bis  appointment  the  re- 
ceiver Investigated  the  matter,  and,  being 
convinced  that  the  payment  of  respondent's 
account  In  full  was  without  authority  and  an 
Illegal  preference,  he  demanded  repayment 
of  the  same.  R^ayment  being  refused,  he 
began  this  action  In  tort  to  recover  as  dam- 
ages the  sum  of  $3,502.48  paid  over  to  re- 
qjjondent,  allying  that  the  respondent  and 
the  other  defendants  named,  co-operating  and 
participating  together,  caused  to  be  assigned, 
set  over,  transferred,  and  delivered  to  re- 
spondent the  note  heretofore  mentioned,  and 
the  re^mndent  partldpatlng  with  them  re- 
ceived the  note  as  and  for  collateral  security 
for  the  payment  of  his  account  It  was  al- 
leged also  that  the  note  was  a  part  of  the 
general  assets  of  the  bank,  and  was  given 
and  received  as  above  stated  with  the  intent 
and  for  the  purpose  on  the  part  of  all  the 
parties  to  tbe  transaction  of  wrongfully  pre- 
ferring the  respondent,  Wilkinson,  over  other 
general  creditors  of  the  bank.  It  Is  also  al- 
l^d  that,  in  pursuance  of  the  above  intent 
and  purpose,  the  defendants  all  co-operating 
and  participating,  on  about  January  7,  1911, 
the  other  defendants  caused  to  be  paid  over 
to  respondent  the  sum  ctf  $3,602.48  in  full 
payment  of  his  account  and  deposit,  and 
that  thereupon  respondent  surrendered  the 
pretended  collateral  security  above  men- 
tioned; that  it  was  the  intent  and  purpose  on 
the  part  of  all  the  defendants  parties  to  the 
above  transaction  that  respondent  dionld  be 
wrongfully  preferred  to  the  other  general 
creditors  of  the  bank ;  that  by  reason  of  the 
foregoing  acts  and  doings  of  all  the  defend- 
ants the  Commercial  Bank  of  Tancoorer  was 
damaged  in  the  sum  so  taken  and  the  funds  | 


and  assets  of  the  bank  depleted  by  that 
amount  Judgment  was  demanded  fbr  the 
sum  so  taken,  wltb  interest  at  the  legal  rate 
from  January  7,  IML 

A  demurrer  to  the  complaint  on  the  part 
of  one  of  the  defendants  was  sustained  by 
the  court  The  defendant  Mohundro  died 
during  the  pendency  of  the  action,  and  tbe 
action  continued  against  respondent  alon& 

Respondent  demurred  to  the  complaint  for 
Insuflident  facts.  His  demurrer  after  con- 
sideration by  the  court  was  overruled.  Re- 
spondent then  answered,  doiying  part  of  the 
complaint,  and  admitting  the  remainder. 
There  was  no  affirmative  defense.  On  the 
issues  thus  made  the  court  tried  the  cause 
without  a  Jury,  and  made  findings  of  fact 
In  which  all  the  material  allegations  of  the 
complaint  were  found  tru&  Conduslons  of 
law  and  judgment  were  nevertheless  rendered 
for  the  respondent 

There  was  no  all^tlon  In  the  complaint 
that  the  assets  in  the  hands  of  the  receiver 
were  insufficient  to  satisfy  the  claims  of  all 
creditors.  The  awwllant  did,  however,  after 
the  trial  of  the  cause  by  the  court,  a^  that 
the  proceeding  be  reopened,  and  that  he  be 
permitted  to  introduce  proof  to  the  effect  that 
the  assets  of  tbe  defunct  bank  were  insuffi- 
cient to  pay  any  more  than  20  per  cent.,  or 
25  per  cent  in  all,  of  the  claims  of  general 
creditors.  This  application  was  denied  by  the 
court  for  the  reason  that  the  court  was  of 
the  (pinion  that  it  would  be  Immaterial  to 
make  such  proof,  because  of  his  conclusion 
that  in  any  event  tbe  respondent  was  not 
liable,  since  the  deposit  was  a  d^oslt  by  a 
public  officer  as  such  of  tbe  public  funds  com- 
ing into  his  hands  as  county  clerk;  the  de- 
posit thereby  constituting  a  trust  fund  which 
upon  the  failure  of  the  bank  respondent  was 
entitled  to  receive  back  intact. 

[1]  There  is  no  statute  requiring  county 
clerks  to  deposit  funds  in  their  hands  as  such 
In  any  bank  or  requiring  any  bank  to  be  des- 
ignated as  depositary  for  such  fund.  While 
It  Is  true  that  the  funds  deposited  by  respond- 
ent as  county  clerk  of  Clarke  county  implied 
a  notice  to  the  depositary  that  the  funds 
were  public  funds,  and  not  private  funds  of 
the  depositor,  neTertheless  the  funds  were 
deposited  subject  to  check  as  an  ordinary 
account,  and  as  such  constituted  a  general, 
and  not  a  special,  deposit  It  Is  contended 
by  respondent  that  the  di^>o8lt  by  the  county 
clerk  as  such  created  It  &  deposit  of  county 
funds,  or  of  public  funds  belonging  to  liti- 
gants In  the  court  of  whliA  respondent  wha 
clerk.  There  is  a  conflict  of  opinion  among 
authorities  as  to  whether,  In  the  absence  of 
statute,  there  exists  In  any  political  snbdivl- 
eicai  a  common-law  right  to  have  its  debts 
paid  to  It  In  preference  to  other  creditors 
when  the  debtor  is  insolvent.  But  as  applied 
to  insolvent  banks  in  which  d^sits  of  pub- 
lic money  have  been  made,  the  better  rule 
seema  to  l>e  that,  In  the  absence  of  statute  or 
a  showing  of  facts  anffldent  to  create  a  tmat* 
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a  claim  for  public  money  has  no  preference 
ov«T  the  clalma  of  the  general  creditors  of 
the  bank,  bat  stand  on  the  sam»  footing  with 
them.  3  R.  C.  L.  S 182;  note  to  Page  County  t. 
Rose,  8  Ann.  Gas.  116,  and  cases  there  dted. 
Ordinarily  public  money  in  the  hands  of  its  of- 
ficial custodian  without  special  authority  to 
deposit  the  same  in  a  bank  is  a  trust  fund,  and 
when  a  bank  accepts  such  money  knowing 
Ita  trust  character,  the  bank  becomes  a 
quasi  trustee,  and  the  trust  char^ter  attach- 
es to  the  fund  in  the  hands  of  the  bank, 
mailing  It  a  preferred  claim  if  it  has  not  been 
so  commingled  with  the  other  funds  of  the 
bank  as  to  hare  lost  its  Identity.  Note,  same 
case^  and  cases  etted  therein. 

In  this  case  the  funds  were  deposited  by 
the  county  clerk  from  time  to  time  and 
checked  against  frcon  time  to  time,  and  were 
not  one  special  dqmslt  of  a  trust  character 
other  than  that  they  constituted  a  trust  fund 
In  the  hands  of  the  clerk  himself  They 
were  eTldeotly  carried  In  the  bank  commin- 
gled  with  all  its  other  funds,  tmtU  the  bank 
was  dosed  for  liquidation. 

[2]  When  a  bank  becomes  Insolvent  and  Is 
taken  over  by  the  public  examiner,  the  as- 
sets of  the  bank  become  a  fund  for  the  pay- 
ment of  the  claims  of  the  various  creditors, 
and  unless  some  reason  is  shown,  recognized 
by  law,  that  entitles  one  creditor  to  a  prefer- 
ence over  the  others,  they  should  all  be  treat- 
ed alike.  If  thq  assets  ,ara  sufficient  In 
amount,  the  creditors  can  be  paid  in  full; 
bat  where  there  are  not  sufficient  funds  to 
pay  the  Just  claims  of  all  of  the  creditors  in 
full,  then  such  fund  as  there  Is  should  be 
proportioned  among  such  creditors  according 
to  the  amounts  of  their  respective  claims. 
Tbls  rulei  applies  to  all  bank  depositors. 
City  of  Sturgls  v.  Meade  County  Bank,  38 
S.  D.  317.  161  N.  W.  327;  Cavln  t.  Oleaaon, 
100  N.  Y.  250,  U  N.  BL  604. 

As  a  rule,  when  mon^  is  depodted  in  a 
bank,  title  to  it  passes  to  the  bank.  The 
bank  becomes  the  debtor  ot  tbB  depositor  to 
the  extent  of  the  deposit,  and  to  that  extent 
the  d^ositor  becomes  the  creditor  of  the 
bank.  Alllboue  v.  Ames,  9  &  D.  74,  68  N. 
W.  16S.  33  li.  B.  A.  685.  Such  deposit  then 
constitutes  a  part  of  the  assets  of  the  bank, 
and.  In  case  of  Insolvency,  belongs  to  the 
creditors  «t  the  bank  In  proportion  to  the 
axnonnts  of  th^  respective  claims.  Bxcep- 
ti<mB  to  this  role  are:  First,  where  money 
or  other  thing  la  deposited  with  the  under- 
standing that  that  particular  money  or  thing 
la  to  be  returned  to  the  depositor;  second, 
where  the  mon^  or  thing  deposited  Is  to  be 
used  tor  a  si>ecUlcaUy  designated  purpose; 
and,  third,  where  the  deposit  Itself  was 
wrongfol  or  unlawful.  City  of  Sturg^  v. 
Meade  County,  supra. 

The  money  Involved  In  this  case  was  de- 
posited hy  the  coonty  clerk,  subject  to  his 
Check,  without  any  understanding  that  the 
Identical  money  deposited  should  be  return- 
ed to  him,  or  that  it  dumld  he  used  for  any 
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spedilc  purpose  It  cannot  be  said  that  it 
falls  within  the  third  exception  to  the  above 
rule,  that  the  d^osit  itself  was  wrongful  or 
unlawful ;  fcnr,  while  the  clerk  was  resiwns* 
ible  for  the  fund  in  his  hands,  he  had  a  per- 
fect right  to  deposit  it  in  bank  wlierever  he 
pleased,  being  responsible  for  the  safety  of 
the  funds.  PhilUps  v.  Yates  Center  NtL 
Bank,  98  Kan.  383,  168  Pac.  23,  L.  B.  A. 
1917A,  680;  State  ex  reL  v.  McFetridge,  84 
W1&  473,  64  N.  W.  1,  898.  20  L.  IL  A.  223; 
3  E.  a  L.  182. 

[3]  We  are  forced  to  the  conclusion,  there- 
fore, that  the  deposit  of  respondent  in  the 
Insolvent  bank  was  not  a  puUic  or  a  trust 
deposit. 

[4J  The  question  ttien  arises  whether  <a 
not  the  officers  in  the  bank  w^  relieved 
from  responsibility  because  of  the  approval 
of  tbe  appropriation  of  collateral  to  the  se- 
curity of  the  fund  ot  the  respmd^  and  its 
reduction  thereafter  into  payment  of  the  de- 
posit At  the  time  of  the  delivexy  of  the 
note  as  collateral  the  bank  examiner  was  in 
charge  of  the  bank  through  a  deputy.  The 
bank  examiner  under  the  law  then  in  force 
(Rem.  A  Bal.  Code,  I  8306)  was  reqiiired,  up- 
on taking  charge  of  the  bank,  to  ascertain  as 
soon  as  possible,  by  thcwoagh  examination  In- 
to Its  affairs,  its  actual  condition,  and,  when- 
ever he  should  become  satisfied  that  the  bank 
could  not  resume  bualnesa  or  liquidate  its  in- 
debtedness to  the  satisfaction  of  all  of  Its 
creditors,  to  refiOTt  the  fact  of  its  insolvency 
to  the  Attmney  General,  who  was  thereupon 
required  to  institote  proper  proceedings  In 
the  proper  court  for  the  appointment  of  a 
receiver  to  take  charge  of  and  wind  up  the 
affairs  and  business  of  the  bank  few  the  ben- 
efit of  its  depositors,  creditors,  and  stodi- 
holdera.  At  the  time  of  the  transaction  in 
question  the  bank  examiner  had  not  closed 
the  bank,  but  was  In  charge  of  its  assets. 
There  was  no  authority  conferred  upon  him 
by  law  to  act  as  agent  for  the  bank  or  Its 
officers,  and  his  sole  authority  was  to  act  as 
agent  for  the  state  to  examine  Into  the  af- 
fairs and  condition  of  the  bank  and  report 
its  condition  as  soon  as  he  could  ascertain  It 
He,  of  course,  had  the  right  to  require  liqui- 
dation of  the  assets  of  the  bank,  but  no  right 
to  make  any  contract  for  the  bank  ot  to  rati- 
fy any  contract  which  had  been  theretofore 
made.  There  had  been  no  prior  contract  be- 
tween the  bank  or  Its  officers  and  respond- 
ent for  the  security  of  the  respondent's  funds 
on  deposit  The  offering  of  security  by  the 
officers  of  the  bank  seems  to  have  been 
merely  voluntary,  but  for  the  bona  fide  pur- 
pose of  securing  a  public  office's  deposit 
Neither  Is  there  any  Question  of  ttie  good 
faith  of  respondent.  He  gratefully  accepted 
security  and  the  subsequent  payment  of  liis 
deposit  At  that  time  he  was  to  some  extent 
Justified,  althou^  he  knew  that  the  bank 
was  in  the  hands  of  the  state  bank  exam- 
iner, by  tbe  fact  that  the  state  bank  examiner 
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bad  not  declared  tbe  tiank  insolvent  and  ap- 
plied for  a  receiver,  and  did  not  thereafter 
for  about  60  days.  Appellant  does  not 
diarge  respondent  vrltb  actual  bad  fiiltb,  but 
charges  only  that  the  taking  of  the  fnnds  try 
him  from  the  hands  of  the  hank  examiner 
waa  unlawful  and  wrongfal,  Inasnradi  as  the 
deposit  was  not  a  tnist  deposit;  that  the 
funds  which  had  theretofore  been  deposited 
conld  not  be  traced  or  identifled,  and  were 
not  county  or  public  funds  deposited  in  the 
bank  as  a  county  d^tosltary  or  deposited 
with  notice  that  they  were  county  funds; 
and  that  by  reason  of  these  propositions  the 
transaction  between  the  oflBcers  of  tbe  bank 
and  the  bank  examiner,  on  tbe  one  hand,  and 
respondent,  on  the  other,  constituted  an  un- 
lawful preference  regardless  of  the  good  or 
bad  faith  of  the  transaction,  and  prima  fa- 
cle  damage  to  the  insolvent  estate. 

These  propositions  are  correct,  and,  as 
stated  in  the  previous  discnsslon  of  the  trust 
fund  theory  of  the  deposit,  there  being  no 
such  status,  respondent  had  no  right  to  a 
preference  over  other  creditors  of  the  In- 
solvent 7  C.  J.  629,  643 ;  Brown  v.  Sheldon 
State  Bank,  139  Iowa,  83,  117  N.  W.  289; 
Alston  V  Alabama,  92  Ala.  124,  9  South.  732, 
13  L.  R.  A.  659 ;  HcLaln  v.  Wallace,  103  Ind. 
562.  6  N.  E.  911 ;  Otis  v.  Gross,  96  111.  612, 
36  Am.  Rep.  167;  Retan  v  Union  Trust  Co., 
134  Mich.  1,  95  N.  W.  1006;  Southern  De- 
velopment Co.  V.  B.  &  T.  C.  B.  Co.  (C.  C.)  27 
Fed.  344;  In  re  Nichols  (D.  C.)  166  Fed.  603; 
Phillips  V.  Tates,  etc.,  Bank,  96  Kan.  S83, 1S8 
Pac.  23,  L.  R.  A.  1917A,  680. 

[B]  This,  howevw,  is  not  an  action  to  set 
aside  a  transfer  of  funds,  follow  the  funds, 
and  recover  th&n  for  the  estate,  but  is  an 
&*;tlon  against  respondent  and  his  codefend- 
ants  for  damages  for  the  wrongful  taking  of 
the  fund.  Notwithstanding  that  the  taking 
of  the  fund  was  In  law  wrongful  and  unlaw- 
ful, even  In  cases  arising  under  the  fed- 
eral bankruptcy  laws,  where  the  procedure 
against  unlawful  preferences  and  preferring 
debtors  to  preferred  creditors  is  much  more 
drastic  than  in  this  sort  of  action,  It  has 
been  generally  held  that  the  trustee  cannot 
maintain  an  action  to  set  aside  a  preference 
and  avoid  a  transfer  unless  it  is  diown  by 
the  complaint  that  he  has  not  sufficient  as- 
sets In  his  hands  to  satisfy  the  claims  of  the 
debtor.  No  such  showing  being  made  in  the 
complaint,  for  all  that  appears  there  may  be 
money  and  property  enough  in  the  hands  of 
the  trustee  to  pay  every  dalm  01ed  against 
the  debtor.  Admitting  that  the  facts  stated 
show  the  transfers  to  have  been  frauduloit, 
atlit  no  right  to  avoid  them  exists  unless  it 
aiveam  that  aome  one  was  harmed.  Having 


elected  to  sue  for  damages;  It  was  iDcum- 
bent  upon  a^t^nt  to  allege  and  prove  a 
proper  measure  of  damage^  The  complaint 
ought  to  flihow  and  evidence  snstaln  tbe 
amount  of  the  claims  filed  and  the  value  of 
the  assets  in  the  bands  of  tbe  trustee,  so 
that  the  court  may  determine  tbe  neoesatty 
of  setting  aside  or  reooverlng  tbe  value  of  tbe 
preference.  Mntiler  v.  Bmss.  112  Wia.  408, 
88  N.  W.  220;  Deland  v.  Miller,  119  Iowa, 
368,  98  N.  W.  304;  Roney  v.  Conable,  12S 
Iowa.  664.  101  N.  W.  60S;  Seager  v.  Arm- 
strong, 95  Minn.  414,  104  N.  W.  479. 

In  tbls  case  it  will  be  observed  that,  ao 
far  as  the  complaint  is  concerned,  there  may 
be  ample  money  in  tbe  hands  of  the  trostee 
to  satisfy  and  discharge  all  the  liabilities  ci 
the  estate,  If  there  be  any,  which  does  not 
appear.  This  Is  a  fatal  defect,  and  tbe  de- 
murrer to  the  complaint  should  have  beoi 
snstained. 

However,  after  the  trial  had  closed,  but 
before  any  decision  had  been  rendered,  ap- 
pellant, realizing  the  probable  fatality  of 
that  defect,  offered  to  prove  the  condition  of 
the  estate  as  has  been  heretofore  stated.  This 
was  refused  by  the  trial  court  for  the  reason 
that  the  trial  court  was  of  the  opinion  that 
In  any  event  the  respondent  was  not  liable. 
We  are  of  a  different  opinion.  The  respond- 
ent Is  liable  only  to  the  extent  of  the  damage 
sustained  by  the  estate.  For  that  reason  the 
rejected  proof  should  have  been  received,  and 
the  pleadings  should  have  been  amended  or 
deemed  amended,  and  Issues  formed  thereon, 
so  that  resiKmdent  could  meet  the  proof  of 
appellant  upon  that  phase  of  the  matter.  It 
Is  possible  that  the  estate  will  not  be  dam- 
aged more  than  76  per  cent.,  at  the  moat,  and 
possibly  less,  of  the  amount  turned  over  by 
the  bank  to  respondent.  At  any  rate  It  Is  a 
matter  that  should  be  put  at  Issue  and  proof 
received  to  show  the  true  facts. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  the  low- 
er court  to  reopen  the  case,  sustain  the  de- 
murrer of  respondent,  or  consider  all  the 
pleadings  amended  to  conform  to  the  off» 
of  proof  (which  amounts  to  a  tender  of 
amendment  to  the  complaint  on  the  part  of 
appellant),  receive  the  evidence  of  appellant 
under  the  offer  of  proof,  and  that  of  re- 
spondent. If  any,  and  render  Judgment  there- 
on. This  determination  also  will  be  without 
prejudice  to  the  respondent,  to  his  right  to 
file  a  claim  with  tbe  recover  and  receive  tbe 
same  dividends  as  were  given  to  other  gm- 
eral  depositors. 

ELLIS,  G.  X.  and  CHADWICE.  MAIN, 
and  MOUNT,  JJ„  concur. 
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OALYIN  PHILIPS  &  CO.  v.  NEWOO  00. 
(No.  14432.) 

(Sapreme  Goort  of  Washioffton.    April  18, 
1918.) 

1.  BbOKERS  ^s>9  —  COKTBACTS  —  RELEASE  — 

Estoppel. 

Where  defendant  employed  plaintiff  brokers 
to  secure  a  loan,  and  after  some  delay  plain- 
tiff's  employ^  in  a  telephone  conversation  with 
mother  loan  broker  by  mutual  mistake  as  to 
the  loan  involved  stated  that  it  would  not  be 
made,  plaintiff  was  not  thereby  estopped  to  deny 
the  release  of  defendant  from  its  obligation  ana 
contract  for  commission,  since  there  was  a  mu- 
tual mistake,  and  in  any  event  the  release  was 
made  orally  to  another  than  defendant,  and  for 
tile  further  reason  that  defendant  could  have 
repudiated  its  application  to  the  second  broker 
witboot  liability,  bo  that  there  was  no  benefit, 
on  <me  side,  and  injury,  on  the  other,  which  are 
caeential  to  an  estoppel  in  pais. 

2.  BBOKKBB  ^=960— OOKTBACTB— PKBFOBlUIf  CB 

— Reasonable  Time. 
Where  defendant  applied  to  plaintiff  broker 
for  a  loan  "to  or  through"  Bucb  broker,  to  be 
made  within  a  reasonable  time,  bat  both  par- 
ttea  contanplated  securing  the  loan  from  an  in- 
■nrance  company,  and  plaintiff  never  attempted 
to  make  the  loan  itself,  defendant  could  re- 
pudiate the  aTinlication  if  not  accepted  by  the 
usurance  company  within  a  reasonable  time. 

3.  Bbokxbs  ^952  —  CoNTBAora  —  PEbfobu- 

AKCE. 

Where  defendant  applied  to  plaintiff  brokers 
for  a  loan  to  be  made  through  them  from  an 
insurance  company,  Insarance  company's  ac- 
ceptance "subject  to  iiupecHon,"  and  requiring 
juJditional  sureties,  was  not  a  binding  accept- 
ance, 

4.  Bbokebs  ^>86(I)— Contbaots—Pebtobu- 
ahcs— sviobnob. 

Evidrace  held  InsuflBcient  to  show  accept- 
nnce  within  reasonable  time  of  application  for 
loan  by  the  contemplated  lender  so  as  to  show 
performance  of  the  broker's  contract  to  procure 
A  loan. 

5.  Evidence  «=3450<6)— Pabol  Evidence  Ex- 
plaining WBi-mjQ— Admissibiutt, 

Where  plaintiff  brokers'  agreed  to  procure 
a  loan  for  defendant,  parol  evidence  was  admis- 
fliUe  to  show  the  purposes  for  which  the  loan 
waa  asked,  on  the  issue  of  whether  acceptance 
was  procured  within  a  reasonable  time. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman. 
Jndge. 

AcHoD  by  Calvin  Philips  &  Co-  against 
the  Newoc  Company.  Judgment  for  defend- 
ant dismissing  tbe  action,  and  plalntUF  ap- 
peals. Affirmed. 

E.  L.  Skeel,  J.  J.  Geary,  and  Roberts,  Wil- 
son ft  Skeel,  all  oC  Seattle,  for  appellant 
Herr,  Bayley  &  Croson,  of  Seattle,  tor  re- 
spondunt 

ELLIS,  C.  J.  This  Is  an  action  for  a  com- 
mission claimed  by  plaintiff  to  have  been 
earned  under  a  contract  to  procure  a  loan  on 
real  estate. 

Plaintiff  was  the  resident  Bnanclal  corre- 
spondent of  the  Penn  Mutual  Life  Insurance 
Company  of  Philadelphia,  Pa.    One  B.  G. ' 
Holt,  the  Western  fiscal  agent  of  the  Insur- 
ance company,  had  headquarters  at  Denver,  | 


Colo.  It  was  Holt's  duty  to  examine  West- 
ern properties  offered  as  security  for  loans 
and  report  his  approval  or  rejection  to  the 
home  office  at  Philadelphia.  Defendant  was 
a  Washington  corporation.  Charles  Cowen 
was  its  president  and  principal  stockholder. 
Frank  S.  Bayley  was  Its  secretary.  It  own- 
ed lot  20  and  the  south  half  of  lot  21  In  block 
12  of  Brooklyn  addition  to  Seattle.  That 
property  was  subject  to  a  mortgage  for  $12,- 
000,  due  September  1.  1916,  which  was  con- 
trolled by  John  Davis  &  Ca  The  debt  so  se- 
cured was  broken  up  into  parts  which  were 
held  by  various  debenture  holders.  John 
Davis  &  Co.  had  notified  defendant  that  this 
mortgage  would  be  called  at  maturity,  and 
that  defendant  must  signify  an  intention  to 
make  payment  in  time  to  assemble  these  de- 
bentures before  maturity.  The  purpose  of 
the  loan  here  In  questkm  was  to  pay  this  ex- 
isting mortgage.  Plaintiff  at  the  time  of  the 
transaction  here  invcdved  was  fully  advised 
of  these  things. 

•  Some  time  in  Hay,  1916,  defendant,  through 
Its  president,  Charles  Cowen,  began  negotia- 
tions with  idaintiff  through  Its  president, 
GbItIh  Philips,  tor  the  procuring  of  a  loan 
upon  the  property  above  described  for  the 
purpose  mentioned.  The  loan  application  and 
the  commission  agreement  as  parts  of  the 
same  transactlou  were  dated  July  20.  191ft, 
and  were  executed  July  2^  191&  The  ap- 
plication was  made  "to  or  through  Calvin 
Fhlltps  ft  Ga,"  BO  that  the  Utter  might  lend 
its  own  mon^  or  the  moncv  of  a  third  par- 
ty. Neither  the  application  nor  the  commis- 
sion agreement  ccmtalned  any  reference  to 
the  source  from  which  the  loan  was  to  be 
procured,  but  it  is  admitted  that  throughout 
the  wholis  transaction,  both  beCore  and  after 
the  at^llcatioD,  no  other  source  was  contem- 
plated by  either  party  than  the  Penn  Mutual 
Life  Insurance  Company.  The  application 
stipulated  that  the  loan  would  be  personally 
guaranteed  by  Charles  Cowen,  defendant's 
president.  Defendant  was  advised  that  Holt 
must  tentatively  approve  the  application  and 
securiQr  before  the  loan  would  be  finally  ap- 
proved by  the  Insurance  company.  Plain- 
tiff's president  testified  that  he  Informed 
Cowen  that  Holt  would  arrive  in  Seattle 
alMut  the  middle  of  August  Cowen  testified 
that  the  promised  time  was  early  In  August 
After  the  appilcatlott  was  taken,  owing  to 
Cowen's  Insistence  on  an  early  r^ly,  Philips 
on  July  81,  1916,  forwarded  the  application 
to  Holt  at  Denver  for  his  approval  prior  to 
Inspection  of  the  property.  Holt  replied  in 
due  course,  stating  that  he  had  forwarded  it 
to  the  home  ofllce  with  his  recommendation 
ttiat  it  be  accepted  "subject  to  inspection." 
The  term  "subject  to  inspection"  was  ex- 
plained by  plaintiff's  president  as  follows: 
Plaintiff  had  a  working  agreement  with  the 
Penn  Mutual  Company  whereby,  to  save 
time,  applications  would  be  submitted  to  that 
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company  before  Inspection  of  the  secnrlty  by 
Holt  An  approval  anibject  to  bispection 
meant  tiut  plaintiff  was  autborlzed  to  close 
the  loan  on  condition  that  If  the  property 
when  subsequently  ln^n>ected  Holt  fiilled 
to  meet  his  approval,  plaintiff  would  buy  the 
loan  from  the  Insarance  company.  On  Au- 
gust 8,  1910.  the  Insurance  cwnpany's  home 
office  at  FhUadelidila  approved  the  applica- 
tion "subject  to  Inspection,'*  and  so  tuformed 
plaintiff  by  a  letter  which  was  reedved  at 
Seattle  on  Saturday,  August  12.  1916.  That 
letter,  so  far  as  here  material,  was  as  fcl- 
lows: 

"We  have  received  from  Mr.  Holt  tlie  appli- 
cation of  the  Newoc  Company  for  a  loan  of 
$13,500,  6  per  cent.,  repayable  $600  at  the  end 
of  one  year,  $1,000  at  the  end  of  two,  three, 
and  four  years,  $500  at  the  end  of  six,  seven, 
eight,  and  nine  yeara,  $7,500  at  the  end  of  ten 
years,  coverinK  three-etory  brick  store  and 
apartment  building,  4230  14th  Avenue  N. 
lot  60x103  feet,  Seattle,  the  borrower  to  have 
the  privilege  of  doubling  tiie  above  annual  pay- 
ments, and  principal  and  interest  to  be  guar- 
anteed by  Messre.  Chas.  Cowen  and  Frank  S. 
Bagley.  This  application  has  been  approved 
upon  the  above  basia,  and  the  loan  will  be  made, 
if  all  things  are  fountl  satisfactory,  subject  to 
InvMtigation  and  return,  and  subject  also  to 
settlement  at  our  convenience." 

Plaintiff's  office,  being  unable  to  reach 
Cowen  by  telephone  on  Saturday,  wrote  de> 
fendant  on  Monday,  August  14th,  as  follows: 

"We  have  received  from  the  Penn  Mutual 
Life  Insurance  Compan;^  of  Philadelphia  its 
approval  of  your  appUcation  for  a  loan  of  $13.- 
600.  The  loan  will  be  made  if  title  and  all 
things  are  found  satisfactory." 

On  August  ISth  Cowen  called  at  plalntUTs 
office,  and,  on  being  told  of  the  lettec*  stated 
that  be  bad  not  recdved  It,  and  that  he  had 
made  appUcation  to  John  Davis  &  Co.  for 
the  money,  niat  appUcation  was  made  un- 
der the  ftdloiwing  ^^rcamstances:  On  August 
7tb  John  Davis,  desiring  final  assorance  as 
to  defendant's  ability  to  take  up  the  prior 
mortgage,  at  request  of  Cowen,  who  was 
then  In  Davis'  office^  called  up  plaintiff's  of- 
fice for  iDformatlon.  Calvin  PhlUps,  Jr.,  a 
stm  of  i^alntUTs  president,  answoed  the 
phone,  and  Davis  asked  whether  ttw  loan  to 
Cowen  would  be  made.  FhlUps,  Jr^  having 
In  mind  another  appUcatton  made  by  one 
Cahen,  which  bad  been  rejected,  answered 
"No,"  and  told  Davis  that,  It  he  so  desired, 
he  coald  go  ahead  and  make  tibe  loan  him:* 
self,  as  plaintiff  had  turned  it  down.  It  was 
admitted  that  this  was  an  error  resulting 
from  confusion  In  the  mind  of  young  Philips 
of  the  names  "Cahen"  and  "Cowen."  Davis 
reported  that  statement  to  Cowen,  who  then 
signed  an  application  to  J(dm  Davis  &  Co. 
for  a  $12,000  loan  to  replace  the  old  mort- 
gage. 

As  to  what  further  transpired  at  the  Inter- 
view In  plaintiff's  office  fiu,  Augu^  15th, 
plalntifTs  president  testified  that  Cowen  said 
be  would  try  to  get  Davis  &  Co.  to  release 
falm  from  Its  appUcation,  and  would  then 
submit  his  abstract  of  title  to  plaintiff  for 
examination.   Cowen  dented  this,  and  fur- 


ther testified  that  on  August  lOth  he  inform- 
ed plaintiff  that  be  would  wait  no  longer  for 
an  answer,  and  that  he  maintained  fba  same 
attitude  at  the  meeting  of  Anguat  Ufli. 
Some  time  later  defendimt.  with  the  consent 
of  Jtjim  Davis  &  Co.,  seciued  a  loan  on  the 
property  in  question  from  another  source  and 
paid  off  the  prior  mortgage.  Holt  arrived  In 
SeatUe  August  18,  1916;  ezambied  defoid- 
ant's  pn^rty,  and  thweafter  oommonlGated 
with  the  home  oCOoe  of  the  insarance  com- 
pany recommending  the  loan.  On  August  29, 
1916,  the  home  office  of  Qie  Insurance  com- 
pany wrote  plaintiff  as  follows: 

"After  investigation  of  the  security  in  con- 
nection with  the  following  proposed  loans,  our 
committee  has  concluded  to  remove  the  'sub- 
jecf  condition.  The  Newoc  Company  $13,5O0l« 
00  Manatawn  Realty  Company  $16,000.00." 

When  this  letter  was  received  by  plaintiff 
does  not  appear,  but  In  due  course  It  must 
have  been  some  days  after  the  1st  of  Septem- 
ber. 

In  Its  complaint  plaintiff  alleges  that,  pur- 
suant to  the  appUcation  and  commissiw  con- 
tract, it  negotiated  with  the  Penn  Mutual 
Life  Insurance  Company  to  procure  the  loan; 
that  the  Insurance  company  approved  the 
loan  appIlcatloD,  and  agreed  to  make  the 
loan  if  the  title  to  the  property  should  be 
found  saUsfactoiT  as  provided  In  the  appUca- 
tion; that  it  thereafter  notifled  defendant  oC 
such  approval,  and  defudant  refused  to  take 
the  loan.  Defmdant  answered,  alleging  fail- 
ure of  plalntlfl  to  procure  the  loan  In  a  rea- 
sMiable  time,  withdrawal  by  defradant  of  Its 
appUcation,  and  r^ease  of  d^oidant  by 
plaintiff  from  the  contract  prior  to  the  time 
ot  any  notification  by  plaintiff  of  ivpro^  by 
the  Insurance  company. 

The  trial  was  to  the  court  without  a  Jnry. 
The  court  fcmnd  that  the  application  and 
ctmtract  were  made  on  Jnly  20, 1916,  and  pro- 
vided no  qw^c  time  limit  for  procuring  the 
loan,  but  stlpnlated  that  defendant  would 
not  make  appUcation  elsewhere  until  an  ad- 
vetw  declaim  by  plaintiff;  that  plaintiff 
knew  that  prompt  action  was  necessary  be- 
cause the  loan  vras  wanted  to  pay  (rff  the 
mortgage  falling  due  September  1.  1916;  that 
plaintiff  Informed  defWdant  at  various  times 
from  July  20th  to  about  August  7th  that  Holt 
was  expected  at  any  time,  but  Bolt  did  not 
arrive  until  Augort  18th ;  ttmt  on  August  8, 
1916,  the  Insurance  comimny  wrote  plaintiff 
that  d^mdant's  appUcatltm  had  been  op- 
proved  on  crataln  cwditiims,  among  widch 
was  the  condltlcm  that  the  loan  should  be 
guaranteed  personally  by  Frank  9.  Bayley, 
and  also  subject  to  Inspection ;  and  that  the 
appUcation  and  loan  were  not  finally  approv- 
ed and  accepted  by  the  insurance  company 
upon  any  basis  untU  August  29. 1916,  at  Phil- 
adelphia, Pa.  The  court  further  found  that 
during  the  negotiations  it  was  not  understood 
that  the  money  for  the  loan  would  come  from 
any  other  source  than  the  insurance  company, 
and  that  plaintiff  did  not  offer  or  agree  to 
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procure  the  loan  from  any  other  source ;  tbat 
tbe  acceptance  by  the  losarance  (XHapany  of 
the  loan  was  not  within  a  reasMiable  Ume 
after  delivery  of  the  application  nor  In  ac- 
cordance with  Its  terms;  and  that  by  reason 
thereof  plaintiff  did  not  perform  the  terms 
and  conditions  contained  In  the  application 
and  commls^on  agreement  to  be  performed 
Ml  Its  part  Finally,  the  conrt  found  the 
facts  as  above  stated  touching  the  conversa- 
tion between  Calvin  Philips,  Jr.,  and  John 
Davia,  wherein,  by  reason  of  the  confusion  of 
the  names  of  "Oowen"  and  "Gahen,"  Davis 
and  defendant  were  led  to  believe  that  de- 
fendant was  released  from  his  application 
with  plaintiff.  As  matters  of  law  the  court 
concluded  that  i^alntlff  never  performed  its 
contract  so  as  to  earn  the  commission  sued 
for,  and  that  plaintiff  was  estopped  by  reason 
of  the  above-mentioned  omversatlon  with 
Davis  from  claiming  a  commission,  and  that 
defendant  was  entitled  to  Judgmoit  dismiss- 
ing the  action,  Jndgmoit  went  aco«rdlngly. 
Plaintiff  appeals. 

Appellant's  principal  asslgnmrata  of  error 
and  practically  all  of  its  argument  are  directs 
ed  to  the  contention  that  the  court's  findings 
were  not  supported  by  the  evidence,  and  that 
ttae  conclusions  are  contrary  to  the  law. 

[1  ]  Tooohlng  the  question  of  estt^pel,  it  is 
urged  that  appellant  was  not  estopped  to 
deny  that  It  released  respondent  from  Its  ap- 
plication and  contract  by  the  tdephone  con- 
venation  with  John  Davis  cm  August  7th. 
In  this  view  we  concur.  In  the  first  place, 
there  was  no  privity  between  Jobn  Davis  & 
Go,  to  wbwn  the  alleged  rtiease  was  made, 
and  the  respondent,  Newoe  Company.  In  the 
second  place,  the  InfoTmattcn  that  the  loan 
had  beoi  refiued  by  appellant  waa  based  up- 
<ni  a  mutual  mistake  ot  Galvln  Philips,  Jr., 
and  JdSm  Davis  as  to  ttae  idntlty  ot  the  loan 
eonoemlng  wblch  they  were  talking.  When, 
tiierefore,  acting  oa  ttiat  mistake,  Davis  In- 
duced respondent  to  nuke  an  applicatlfm  to 
John  Davis  &  Co.,  Hist  apjrttcatlwa  was  made 
oa  a  mlsai^rehmsltHL  of  the  Cacts  by  both 
parties.  As  between  respondoit  and  John 
Pavls  &  Ga,  th«-^iOTe  the  applicatUm  to 
John  Davis  ft  Co.  was  not  a  Undlng  obli- 
gation. Bespimdent  on  discovering  the  mis- 
take had  a  perfect  right  to  repudiate  that  ap- 
plication without  incurring  any  UaUllty  to 
John  Davis  &  Co.  and  the  transaction  Is 
therefore,  as  between  appellant  and  resptmd- 
ent,  wanting  in  the  essential  elements  of  an 
estoppel  in  pais,  viz.  a  benefit  on  the  one  side 
or  an  injury  on  the  other.  Pe<4;  v.  Peck,  76 
Wash.  648.  Ml,  137  Paa  137. 

[2]  Appellant  further  contends  that  re- 
spondent bad  no  right  to  repuuiate  the  loan 
application  and  commission  agreement  on  the 
ground  that  the  Penn  Mutual  Life  Insurance 
Company  waa  unreasonably  delaying  its  an- 
swer. This  is  on  the  theory  that,  since  the 
application  was  made  "to  or  through  Calvin 
Philips  ft  COk/'  aiveUant  might  have  made 


the  loan  itself  or  might  have  procured  it  from 
some  other  source  than  the  Insurance  com- 
pany. The  answer  Is  that  it  never  ottered  to 
nor  bound  its^  to  make  the  loan  direct,  and 
that  there  is  neither  allegation  not  evidence 
that  it  ever  attempted  to  procure,  could  have 
procured,  or  would  have  procured  loan  from 
any  other  source.  Its  sole  claim  of  perform- 
ance was  that  it  negotiated  with  and  finally 
procured  cons^t  to  make  the  loan  from  the 
insurance  ccnnpany.  If  appellant  did  not  pro- 
cure from  the  Insurance  company  an  unqual- 
ified approval  of  respondmt's  application 
within  a  time  reasonable  under  the  circum- 
stances. It  did  not  earn  Its  commission,  since 
that  is  the  only  way  in  which  It  claims  to 
have  earned  It 

[3]  The  Issue  here  Is  thus  reduced  to  this: 
Did  the  appellant  secure  such  an  unqualified 
acceptance  of  the  loan  by  the  insurance  com- 
pany within  a  reascmable  time  as  ctmtemplat- 
ed  by  the  loan  application  and  commission 
contract?  As  answering  this  question  in  Uie 
auirmattve,  appellant  relies  upon  its  notifica- 
tion to  respondent  by  the  letter  of  August 
14th  that  the  application  had  ueen  approved 
and  the  loan  would  be  made.  If,  however, 
the  application  had  not  In  fact  then  been  ap- 
proved according  to  its  .  terms,  but  only  with 
added  additions  not  contemplated  by  the  ap- 
plication, then  it  is  plain  ttiat  the  letter  of 
notification  to  respondent  had  no  probative 
force  to  establish  the  requisite  uncwidltlODal 
acceptance;  hence  no  t«idency  to  prove  the 
eamiuK  of  appellant's  commission.  That  let- 
ter could  only  have  such  probative  force 
when  supplemented  by  proof  that  the  Insur- 
ance company  had  prior  to  that  time  actually 
accepted  the  appllcaticm  as  made.  Without 
SDCh  supplemental  proof  the  letter  to  respond- 
ent was  a  mere  self-serving  declaratl<m  on  ap- 
pellant's part.  No  such  supplemental  proof 
was  made.  On  the  contrary,  the  letter  from 
the  Penn  Mutual  Life  Insurance  Company  to 
appellant  dated  August  8,  1916,  Impmed  the 
added  condition  not  found  in  the  application 
that  principal  and  Interest  of  the  pressed 
loan  should  be  guaranteed  by  Frank  S.  Bag- 
ley,  evidently  meaning  Frank  S.  Bayley,  who 
was  secretary  of  respondent  This  vras  not 
an  acceptance  of  the  application,  and  did  not 
bind  the  Insurance  company  to  make  the  loan 
as  applied  for,  even  subject  to  Inspection 
of  the  property ;  yet  It  Is  the  only  acceptance 
or  authorisation  to  make  the  loan  of  which 
there  was  any  proof  prior  to  the  final  uncon- 
ditional acceptance  of  August  29th  removing 
the  subject  to  infection  condition.  Even 
that  letter  doee  not  purport  to  remove  the  re- 
quirement of  the  former  letter  that  the  loan 
be  guaranteed  by  Bayley.  It  Is  true  that  ai^ 
pellant's  president  testified  that  the  last-men- 
tioned condition  was  a  mistake  which  was 
latN  corrected  by  the  insurance  ctmipany,  but 
no  letter  or  telegram  was  offered  In  pnot  of 
such  correction,  and  there  is  nothing  what- 
ever In  the  evidoice  to  show  when.  If  ever, 
that  correctlCKi  was  made.  Tb»  bordm  was 
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upon  Ai^Uant  to  Omw  a  tlmtiy  anthorlxa- 
tlfflL  to  make  tbe  loan  a>  applied  for.  mere 
general  statonent  that  the  requirement  that 
Bayley  eihoald  guarantee  tlie  Itnn  was  a  mis- 
take which  vas  "later"  corrected  was  not 
muh  ptod.  Tbe  time  and  manner  of  anch 
correction,  If  ever  made,  was  pecollarly  with- 
in appdlant's  knowledge.  As  a  part  of  Its 
prottf  of  an  acceptance  of  the  loan  by  the  In- 
surance company  within  a  rea8<Hiable  time  It 
was  Incumbent  upon  aKwllant  to  show  that 
that  correcttcn  was  made  wlQiin  such  reason- 
able tlm&  It  is  true  also  that  respaodent  did 
not  know  of  the  cmdltlonal  form  ot  tbe  ae- 
c^rtamcB  and  sought  to  withdraw  Its  appllca- 
tlcm  befbre  it  discovered  the  tenth.  It  may  be 
conceded  also  that  respondent  had  no  right  to 
withdraw  the  application  till  a  rea8<mable 
time  had  expired.  The  attempted  withdraw- 
al, however,  nelthw  hastened  nor  retarded 
the  acceptance  of  the  appllcaticm  by  the  Penn 
Hutnal  C!ompany.  The  vital  paint  Is  that  ap- 
pellant is  seeking  In  this  action  to  recover  as 
tat  a  commlgfllon  actually  earned;  It  must 
Btui/Wt  therefore,  an  actual  acc^tance  within 
ft  reasonable  time  r^ardl^s  of  resfwndent's 
knowledge  or  lack  of  knowled^  as  to  the 
character  of  the  acceptance  whldi  was  actu- 
ally secured. 

Moreover,  the  approval  of  ttie  Insurance 
COTQpany  embodied  in  Its  letter  of  August 
6tb,  in  addition  to  requiring  a  guaranty  not 
called  for  in  the  appllcatkm,  was  only  an  ap- 
proval sutdect  to  inspection.  Obviously  such 
an  acceptance  or  approval  would  bind  no- 
body to  make  the  loan.  It  would  be  in  no 
sense  binding  as  between  ttie  applicant  for 
the  loan  and  the  Insurance  company  until 
actual  inspection  and  acceptance  1^  Its  Baea.1 
agent,  Holt,  of  the  security  oBeteA  or  until 
appelant  Itself  had  actually  made  the  loan 
without  BUdi  InapectiMi  and  acceptance.  Ap- 
pellant's notice  of  August  14th  to  respmd- 
oit  was  not  an  offer  on  its  own  part  to  make 
tbe  loan.  Even  If  It  could  be  so  construed.  It 
c(H)tttlned  the  saving  clause,  *^f  title  and  all 
things  be  found  satisfactory.*'  It  did  not 
bind  the  insorance  company  to  respondent  to 
make  the  loan,  became  that  company  had 
wly  authorized  an  acceptance  subject  to  In- 
spection and  approval  of  tlie  security,  which 
was,  for  practical  purposes,  no  acceptance 
It  did  not  bind  appellant  to  make  the  loan, 
because  it  contained  no  promise  or  daim  that 
appellant  or  any  one  save  the  Penn  Mutual 
Life  Insurance  Company  would  make  It, 
and  that  only  if  all  things  were  found  satis- 
factory. Appellant  was  taking  no  risk  of  the 
loan  being  refused  by  the  insurance  compa- 
ny's fiscal  agent.  Holt.  Whether  Intmtlraial 
or  not,  it  was  apparratly  attempting  to  lead 
respondent  to  take  that  risk  wlthoat  frank- 
ly divulging  the  fact  that  there  was  such  a 
risk.  These  considerations  make  it  too  plain 
for  cavil  that  the  court's  finding  oC  fact  that 
the  application  and  loan  were  not  ^proved 
and  accepted  by  the  iosnrance  company  so 
far  as  respondent  was  concerned  on  any  ba- 


sis until  its  letter  of  August  29,  1916,  at 
]nillad^)hla,  Pa.,  was  amidy  suivorted  by 
tlie  evidOKe.  That  acc^tance,  in  the  nature 
of  things,  could  not  have  been  cmnmunlcated 
to  respondmt  at  Seattle  until  some  time 
after  September  1,  1916. 

[4]  The  court'd  further  finding  that  no  ac- 
c^ance  of  the  loan  by  tbe  iiunirance  com- 
pany was  made  within  a  r«isonable  time  Is 
also  amply  sustained.  The  evidence  deariy 
shows  not  only  that  a^ieUant  was  ftilly  ad- 
vised before  taking  the  application  of  re- 
liKndent's  purpose  In  seeking  the  loan,  vis. 
to  take  up  the  prior  mortgage  maturing  S^- 
tembOT  1,  1916,  but  also  shows  that  both 
parties  by  their  subsequent  conduct  Oiroag^ 
oat  recognised  that  only  an  acceptance  com- 
munlcated  to  re^ndent  in  time  to  enable 
it  to  close  the  loan  and  make  the  necessary 
arrangements  to  pay  off  the  prior  mortg&ge 
on  or  about  its  maturity  would  be  an  ac- 
ceptance within  a  reasonable  time. 

[S]  AK>olIant  argues  that  evidoice  of  these 
things  was  inadmissible  as  tending  to  impair 
or  vary  the  terms  of  the  written  c<mtract. 
The  case  of  Hoffman  v.  Tribune  Pub.  Co.. 
65  Wash.  467,  118  Pac.  306,  Is  cited  in  this 
connection.  As  we  read  It,  however,  that 
decision  Is  not  In  conflict  with  the  views  here 
expressed.  There  tbe  written  contract  was 
construed  as  a  contract  to  furnish  machlnnr 
within  a  reasonable  time.  Defendant  in  that 
case  attempted  to  show  a  contemporaneous, 
collateral,  oral  agreement  that  the  delivery 
was  to  be  made  within  four  weeks,  and,  as 
the  opinion  says,  "Irrespertlve  of  the  ques- 
tion whether  that  period  was  or  was  not  a 
reasonable  time."  We  held  that  this  was  an 
attempt  to  vary  the  written  contract  by  oral 
evidence  rather  than  to  prove  what  was  a 
reasonable  time,  but  we  also  said : 

"What  constituted  a  reasonnble  time  was  a 
question  of  fact  which  appellant  was  entitled 
to  s^ow  by  competent  evidence.  The  trial  judge 
expressed  and  acDOunced  hia  willingness  to  ad- 
mit such  evidence." 

As  we  view  it,  that  is  what  was  done  In 
this  case.  What  Is  a  reasonable  time  being 
a  question  of  fact.  It  could  only  be  determin- 
ed by  parol  evidence  as  to  the  situation  of 
the  parties,  tbe  purpose  of  the  contract,  and 
the  practical  construction  put  upon  it  as 
shown  by  the  subsequent  conduct  and  decla- 
ration of  the  parties.  Alexander  v.  Sher- 
wood Co.,  72  W.  Va.  193,  77  S.  E.  1027,  40 
L.  R.  A.  (N.  S.)  985,  and  note  page  995;  Al- 
ford  V.  Creagb,  7  Ala.  App.  358.  365,  366.  62 
South.  254;  Cotton  v.  Cotton,  75  Ala.  345; 
Coc&er  &  Co.  v.  Franklin  Hemp,  etc.,  Co., 
8  Sumn.  530,  Fed.  Cas.  No.  2.932;  Biddismi 
V.  Johnson,  50  111.  App.  173;  Gelger  v.  Klser, 
47  Cola  297,  301,  107  Pac.  267 ;  Smith  Sand 
ft  Gravel  Co.  v.  Corbln,  81  Wash.  494,  499, 
142  Pac.  1163. 

Appellant's  president  testified ; 

"I  knew  of  the  mortgage  which  fell  due  on 
September  Ist,  and  that  Mr.  Cowen  would 
have  to  have  action  In  ample  time  for  that  mort- 
gage to  be  met  at  maturity.   *   *   •   W«  dU 
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not  ten  him  thxt  Mr.  Holt'  wonld  bo  here  early 
in  August    I  believe  we  told  him  the  nidiHe 

of  Au^st.  Mr.  Covea  came  in  ever;  two  or 
three  da.v8,  and  we  kept  htm  posted  as  to  the 
proffress  in  the  matter.  After  Mr.  Cowen  sign- 
ed the  application  he  foequently  praned  oa  lor 
an  anawer." 

The  record  is  replete  with  testimony  ahow- 
Ing  that  appellant  was  throughout  conceding 
that  an  acceptance  too  late'to  close  the  loan 
In  time  to  enable  respondent  to  meet  the 
prior  mortgage  wonld  not  be  an  acceptance 
within  a  reasonable  time. 

We  are  clear  that  the  court  committed  no 
error  In  making  the  last  two  findings  com- 
plained of.  It  follows  that  appellant  failed 
In  an  essential  element  of  proof  In  that  It 
did  not  establish  as  a  fact  that  It  had  pro- 
cured the  unqualified  consent  of  the  Insur- 
ance company  to  make  the  loan  within  a  rea- 
sonable time  under  the  circumstances  of 
this  case  and  therefore  failed  to  prove  that 
it  had  earned  the  commission  claimed. 

The  judgment  is  affirmed. 

WEBSTEB,  FULLEBTON,  MAIN,  and 
PAKKEB.  3J.,  concur. 


BtCUTBR  T.  NEW  70BK  LIFE  INS.  CO. 
(No.  1466L) 

(Supreme  Court  of  Washiugton.   April  18, 
191&) 

1.  LiBEX.  AND  SlANDBB  «»10(fl)  —  STANDEE 

Feb  Bb— Charge  of  Eubezzixhert— *'Ao' 

nOZfABLB  PCB  Se." 
A  diarge  by  a  life  insurance  company, 
through  its  auditor,  to  its  cash  clerk's  father, 
that  such  clerk  had  stolen  money  received  in 
payment  of  premiums,  a  statement  through  the 
company's  auditor  and  cashier  to  the  traainess 
manager  of  another  company*  to  whom  the 
clerfc.  after  bis  discharge,  bad  applied  for  em- 
ployment, that  the  clerk  had  been  careless  in 
keeping  his  cash,  a  statement  through  the  com- 
pany's agent  to  its  cashier  that  the  clerk's  ac- 
counts were  not  exactly  right,  and  a  statement 
through  the  company's  auditor  to  another  cash- 
ier of  the  company  that  the  clerk  was  short  iu 
his  accounts,  etc,  were  slanderous  per  se,  unless 
true  or  privileged,  since  words  falsely  spoken  of 
a  person,  wfaich  impute  to  him  some  criminal 
offense  involving  moral  turpitude,  for  which  he 
migbt  be  indicted  and  punished,  and  defama- 
tory words,  falsely  spoken  of  a  person,  which  in 
themselves  prejudice  him  in  his  profession, 
trade,  or  Tocaticra,  are  slanderous,  and  actitm- 
able  per  se. 

[Ed.  Note.— For  other  definiticms,  ace  Words 
and  Phrases,  First  and  Second  Series,  Action- 
able Per  Be ;  Slanderous  Words.} 

2.  Libel  and  Slandeb  ^»&4~TBnTH  as  De- 

VEKBE. 

The  truth  of  the  communication  is  a  com- 
^kte  defimse  to  a  c^il  action  for  libel  w  slan- 

3l  Libel  and  Slahdeb  «=>101(5)— Tbuth— 

BUBDEIf  OF  PBOOF. 
In  an  acti(m  for  slander,  the  burden  to  prove 
Uie  trotb  of  .the  defamatory  words  is  on  de- 
fendant, since  such  words  are  presumed  to  be 
false  until  the  contrary  is  shown. 


4.  LiBBZ.  AlTD  SURIttB  ^S»128(1)— ItemtSB— 
BSTABUmfBHT  BT  FZiAimrrS  BVIDBNOB. 

In  an  action  for  slander,  tho  deCeose  of 
truthj  aa  in  other  cases  where  judgment  of  Don> 
suit  IB  asked,  may  be  established  by  plaintiff's 
own  evidence. 

5.  Libel  and  Slaitdbb  •S==>123(7)— Tbuth— 

QUESTIOn  FOB  JtTBT. 

In  an  action  for  dander  against  a  life  In- 
surance company  hj  its  cash  derk,  charged  by 
the  company's  auditor,  in  the  presence  of  his 
father,  with  stealing  money  ccdlected  by  him  in 
payment  of  premiums,  whether  the  ctRnpany 
had  made  ont  its  defense  of  truth  Mid  for  the 
jury. 

6.  LiBBL  ARD  SUHDEB  «=»41  —  "QUAUFIBD 
PBITILEOE"-<!01Ilf0N  InTEBEST. 

Where  an  alleged  slanderous  communication 
is  prompted  by  a  duty  to  the  public  or  a  third 
person,  or  is  made  in  good  futh  and  without 
malice,  touching  a  matter  In  which  the  party 
making  It  has  an  interest,  to  another  ha  vine  a 
corresponding  Interest,  it .  Is  qualifledly  prm- 
leged. 

[Ed.  Note.— For  other  definitions,  ace  Words 
and  Flirases,  First  and  Second  Series,  Qualified 
Privilege.] 

7.  Libel  and  Sundeb  «»4,  51(1),  101(4)— 

MALICB--<2UALinED  PBIVILBOB— BUBDEN  OF 

Pboof. 

Though  malice  is  the  gist  of  the  criminal 
diai^e  of  libel,  it  is  not  ordinarily  an  essen- 
tial element  in  the  civU  action  for  slander  or 
libel,  except  in  cases  involving  qualified  privi* 
lege,  where  actual  malice  must  be  proved ;  the 
burarai  being  on  plaintiff. 

8.  Libel  and  Slandbb  «»123^)— Pbitileoe 
—Malice— QuESTioKs  fob  Couibt  and  Jdbt. 

Where  it  is  not  disputed  that  the  slanderous 
words  were  uttered,  tne  question  whether  tlie 
occasion  was  privileged  Is  one  for  the  eonrt; 
whether  good  faith  existed  in  the  statement 
made,  or  whether  it  was  malicioua,  is  usually  a 
question  of  fact  for  the  jury,  from  the  language 
itself  and  tho  surrounding  circumstances. 

a  Libel  and  Slandbb  «s»123(8)— PairiueB 

—Question  fob  Cotjbt. 
In  an  action  by  a  life  Insurance  company's 
cash  clerk,  25  years  old  and  living  with  his 
father,  against  tfae  company,  for  slander  in 
charging  him,  through  Its  auditor,  in  the  pres- 
ence of  his  father,  with  stealing  premium  re> 
ceipts,  the  question  of  privilege  was  for  tho 
court;  there  being  no  dispute  that  the  father 
was  presffiit  when  the  woras  were  spoken,  and 
wm  as  to  why  be  was  there. 

10.  Ijbbl  and  Sulbdbb  itM  li(S)— QnAUiiBD 
Pbivilegb  —  GoMMUNioATioN  HI  Pbxsxnob 

of  Pabeht. 
Communications  made  to  or  in  the  pres- 
ence of  a  parent  of  a  minor,  touching  his  con- 
duct, by  reason  of  the  parent's  interest,  are 

?ualifiediy  privileged,  if  made  fairly  and  in  good 
aith,  particularly  iC  the  interview  is  souglit 
by  the  parent,  a  rule  soundly  applied  where  the 
child,  though  adult,  is  a  female  living  with  the 
parent ;  in  other  cases,  except  where  the  com- 
munication was  invited  or  acguicsc^  in  by  the 
traduced  neraon  himself,  it  is  no  more  privileged 
when  made  to  parents  or  oQier  kindred  than  It 
made  to  strangers. 

11.  Libel  and  Slakdeb  *=>47  —  Qualified 
Pbivileqe — Consent  to  Pbesence  of  Otu- 

BBB. 

Where  an  interview  in  the  presMkce  of  oth- 
ers was  invited,  or  even  reluctantly  consented 
to,  by  the  person  claimed  to  have  been  de- 
famed, the  occasion  was  qualifiedly  privileged, 
whether  tnch  persons  were  strangers  or  kindred. 
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12.  Libel  avd  Sxjlndbb  «s»128(Q— Quau- 
mED  Pbithaob  —  Maucb  —  QuMsnon  nm 

JUBT. 

In  an  action  for  slander  againBt  a  lifo  In- 
surance company  b;  its  cash  clerk,  the  qaestion 
of  the  company's  malicious  excess  of  privile^ 
in  charging  the  clerk,  in  the  presence  of  his 
father,  through  its  auditor,  with  larceny  of 
cash  received  in  payment  of  premiumH,  wac  for 
the  jury  under  the  evidence. 

13.  IdBBL  AJTD  SUNDEB  <a  15(2)— QPAUFITO 

Pbivileob— BUSIRESa  Befubncb. 

Where  the  business  manager  of  one  life  in- 
snrance  company,  to  whom  the  former  cash 
derk  of  another  had  appliod  for  employment, 
was  referred  by  the  clerk  to  the  cashier  of  the 
other  company,  and  such  cashier  informed  the 
business  manager,  on  Inguify,  that  the  clerk 
had  been  careless,  the  occasion  of  such  commu- 
nication was  one  of  qualified  privilege. 

14.  LiBEZ,  AND  Sl^NDBB  «=>51(4)— QUAXJIIBD 

Pbiviijiqe— Statement  Within. 
Where  the  agents  of  one  life  insurance  com- 
pany, when  they  received  inquiry  from  the  agent 
of  another  as  to  the  conduct  of  a  former  em- 
ploye,  who  had  applied  to  the  other  company 
for  employment,  stated  truthfully  that  he  had 
been  at  least  careless  In  keeping  bis  cash,  they 
did  not  exceed  the  qualified  privikgo  of  m 
communication. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  Harry  P.  Ecuyer  against  the 
New  Tork  Life  Insurance  Company.  From 
judgment  of  dismissal,  plalntur  appeals. 
Beversed,  and  cause  remanded  for  new  trial. 

Jaa.  &  Chambers,  of  Seattle,  for  appeUant 
H.  T.  Granger,  of  Seattle,  for  respondent 

ELLIS,  C.  J.  This  U  an  action  for  slan- 
der. Defendant  Mew  York  life  Insurance 
Company  has  Its  principal  office  in  New 
York  City.  Throughout  the  United  States 
and  Canada  it  has  branch  offices.  Through 
these  offices  new  business  is  written  and  pre- 
miums on  current  and  rp.uewal  policies  are 
collected.  One  A.  S.  Blford  was  in  charge 
of  the  Seattle  office,  and,  as  inspector  of 
agencies,  had  general  supervision  OTer  other 
branch  offices  in  Oregon,  Washington,  Mon- 
tana, Utah,  British  Columbia,  and  Alberta, 
Canada.  One  C.  C.  Norton  was  cashier  of 
the  Seattle  office.  One  S.  S.  Buxton  was 
traveling  auditor  for  the  company.  It  was 
his  business  to  visit  all  branch  offices,  and 
audit  and  check  up  their  flnandal  opera- 
tions, accounts,  and  books.  Plaintiff,  a  man 
25  years  of  age  at  the  time  of  the  alleged 
slander,  was  what  Is  known  as  the  first 
bonded  clerk  in  the  Seattle  office.  One 
Sparre  was  what  Is  known  as  the  second 
bonded  clerk,  l^e  principal  duty  of  these 
two  clerks  was  the  collection  of  premiums. 
Each  had  a  cash  drawer  and  kept  his  own 
cashbook.  Premium  receipts  would  be  for> 
warded  by  the  home  office  to  the  Seattle  of- 
fice for  collection.  The  collections  were 
many,  sometimes  nmnlng  as  high  In  volume 
as  $10,000  a  day.  Plaintiff  and  Sparre  did 
most  of  the  collecting,  though  the  cashier 
and  what  Is  known  as  the  cash  sheet  clerk 


also  made  collectloni.  When  plalntUE  or 
Sparre  made  a  collection,  he  would  counter^ 
sign  the  receipt,  place  the  mon^  in  his  casb 
drawer,  make  a  memorandiun  of  tlie  collec- 
tion*  and  attadk  it  to  the  particular  pre- 
mium card,  i^ace  this  in  a  drawer  or  box, 
and  from  these  later  in  the  day  write  up  his 
cashbook.  Each  afternoon  the  cash  was 
oonnted,  to  see  if  It  balanced  with  the  cash- 
book,  and  a  cash  sheet  was  made  from  the 
cash  and  tb»  cashbooks.  No  one  else  than 
plaintiff  had  a  key  to  plaintiff's  cash  draw- 
er, except  the  cashier,  Norton.  Then  was 
erldence,  howerer,  showing  that  it  was  the 
practice  during  bnstness  hours  to  leave  the 
keys  In  the  lodes  of  the  cash  drawers. 
Sometimes  the  drawers  were  not  tightly 
closed,  BO  that  it  was  i^sically  possible  tor 
any  of  the  employ^  to  have  taken  money 
from  plalntlfrs  cash  drawer,  If  so  inclined. 

On  April  11,  1016,  Buxton,  the  traTellng 
auditor,  appeared  and  checked  jxp  tiie  Seat- 
tie  office.  He  produced  two  receUtts  fi>r  the 
premiums,  one  for  $32.30  and  one  for 
which  were  countersigned  with  plaintiff's 
name.  Where  be  procured  these  receipts 
does  not  appear  in  the  evidence.  PlalntUC, 
however,  admitted  that  the  signatures  were 
bia  The  cashbook  for  the  day  on  whldi 
these  receipts  were  given  showed  no  corre- 
sponding entries.  Buxton  and  Nortm  call- 
ed plalntUTs  attention  to  the  dlscrepancsr* 
showed  him  the  receipts,  indicated  that  the 
money  did  not  appear  on  the  cashbook, 
diarged  plaintiff  with  having  takm  It,  and 
demanded  payment.  Plaintiff  told  them  that 
he  had  no  Independent  memory  of  making 
these  collections,  and  did  not  know  what  be- 
came of  the  mon^,  but  positive  denied 
that  he  took  it.  The  only  explanatiim  ha 
gave  of  failure  to  make  the  entries  on  the 
cashbo(A  was  that  the  ooUectbm  tOips  were 
not  attached  to  the  premium  cards  and  that 
the  money  was  not  in  the  cash  box  when  the 
cflsbbook  was  written  up  for  that  day. 
Whether  be  ever  made  slips  for  these  col- 
lections he  had  no  memory.  If  he  did,  what 
became  of  them  was  and  Is  wholly  unex- 
plained. 

After  a  long  confer«ce,  In  which  Buxton 
endeavored  to  get  plaintiff  to  admit  that  he 
had  taken  the  money,  and  urged  him  to  give 
a  list  of  oUier  sums  which  Buxton  assumed 
he  had  taken,  Norton  suggested  that  plain- 
tiff have  his  father,  with  whom  he  lived, 
come  to  the  office  and  talk  the  matter  over. 
Plaintiff  demurred.  Nort<m  insisted,  and 
plaintiff  finally  consented.  Norton  thereup- 
on called  plalntifTs  father  by  tel^honei  and 
he  came  to  the  office  late  la  the  afternoon. 
The  premium  rec^pts  and  cashbook  were 
shown  to  him,  and  in  the  course  ot  the  con- 
versation both  Norton  and  Buxton  repeated- 
ly said  to  him: 

"Harry  is  short  in  his  money.  *  *  *  He 
has  been  using  the  company's  money,  «  •  * 
Harry  is  short  in  Ills  accounts.   *   *   *  He 
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bu  been  taking  the  cnmpanT's  money.  *  *  * 
Harry  has  stolen  the  money.  *  •  *  Harry 
has  stolen  the  company's  money.  •  •  •  What 
bas  Harry  used  this  money  for  that  he  has 
token?" 

On  plalntlCF  producing  his  personal  bank 
book  and  calling  attention  to  the  fact  that  it 
showed  no  abnormal  deposits  at  the  time  in 
question,  Buxton  answered  In  the  father's 
presence: 

"If  you  wanted  it  bad  enough  to  steal  it,  you 
wouliJ  not  deposit  it." 

Kuxton  again,  in  the  presence  of  the  fa- 
ther, asked  for  a  list  of  the  money  he  bad 
taken,  and  said: 

"We  had  a  boy  in  an  office  that  had  been  steal- 
ing money,  and  I  asked  for  a  list  of  the  money 
be  liad  taken,  ao  as  to  save  me  time.  I  wish 
Harry  would  do  the  same." 

And  fortber: 

"Toil  go  bone,  and  think  tbe  matter  orer, 
and  give  ma  a  list  ot  tbe  other  Items  700  bare 
taken." 

PlaintllTB  father  asked  If  it  would  seem 
possible  that  plaintiff  would  steal  so  small 
an  amount.    Buxton  replied: 

"O,  well  I  that  is  tbe  way  tb^  all  start." 

Plaintiff  repeatedly  told  Boston  tbat  ha 
bad  taken  no  money  and  would  make  no  such 
list  When  a^ed  to  pi^  the  nKmey  baxUCt 
jdaintiff  stated  be  would  not  pay  it;  tbat 
he  bad  not  taken  It,  iwd  would  Just  as  wxm 
throw  it  In  tbe  bay.  Buztui  and  I4orton 
threatened  to  notify  the  bonding  company, 
which  was  snraly  on  plaintiff's  bond,  and  in- 
timated that  the  surety  company  wouiu  pros- 
ecute tbe  plalntifC  If  be  did  not  pay  the  mon- 
ey. He  still  reused.  At  tbe  close  of  this  In- 
terview  plaintiff  was  discharged.  He  went 
home  with  his  father,  and  on  tbe  fbUowIng 
day  the  father,  as  he  testified,  against  plain- 
tilTs  desires,  returned  to  the  office  and  paid 
the  amount  of  tbe  shortage.  Later  in  the 
same  numth  of  April,  1910,  plaintiff  applied 
to  Herbert  H.  Ward,  business  manager  of 
tbe  Padflc  Mutnal  Insurance  Company  of 
Califorhia  in  the  Pacific  Northwest,  with  of- 
fices at  Portland,  Seattle,  and  Tacoma,  for 
employment  with  that  company.  Ward  testis 
fled  that  he  proposed  to  plaintiff  that  he 
(Ward)  see  Norton,  of  the  New  York  Life  In- 
aarance  Company,  as  to  plalntlfTs  fitness  for 
the  place.  To  this  plaintiff  assented.  Ward 
accordingly  called  on  Norton  at  the  Seattle 
office,  who  Informed  him  that  the  office  had 
been  checked  up  by  a  trarellng  auoltor,  who 
had  found  tilings  which  made  it  ImpoBsible 
to  give  plaintiff  an  unqualified  reference. 
On  f^orton's  si^gestlon,  Buxton  was  called 
in,  and  stated  tbat  plaintiff  had  been  at  least 
careless  In  his  work ;  tbat  when  he  checked 
plaintiff  there  was  an  It^  of  some  934,  more 
or  lees,  rtiort,  and  r^erred  to  anotber  Item 
of  94 ;  that  Buxton  stated  tbat  plaintiff  had 
been  careless  1b  bis  work,  had  left  bis  keya 
In  tbe  cash  drawer  containing  faoo  or  $300 
In  cash;  that,  if  a  man  wanted  to  steal,  tbat 
would  be  one  way  to  do  It  He  stated  that 
plain tlM*  was  short  in  bis  money ;  also,  sbort 
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in  his  accotmts.  As  a  result  ot  the  talk. 
Ward  did  not  employ  plaintiff,  advising  him 
ttiat  be  would  not  do  so  without  a  "clean 
bill  of  health"  trxm  tbe  New  York  Life  In- 
surance Company. 

One  O.  R.  Jofanatm  testtOed  by  d^>osltlon 
tbat  In  April,  1916,  be  was  cashier  of  the 
New  York  Life  Insurance  Company's  branch 
otace  at  Calgary,  Alb»ta,  Canada;  Oiat  on 
April  22,  1916v  Buxton  iras  auditing  Uiat  of- 
fice and  spoke  to  Johnson  ct  plaintiff,  saying 
he  was  short  In  his  accounts,  and  in  substanoe 
tbat  he  had  received  cash  ft>r  premiums  and 
did  not  turn  the  money  Into  the  company, 
Dor  report  It  Tbe  witness  explained  tha  t  this 
was  said  In  connection  with  advice  to  John- 
son to  ke^  separate  cash  drawers  for  him- 
self and  for  his  elerk;  that  when  Buxton 
was  infonned  that  In  tbe  Calgary  office  only 
one  cash  drawer  was  usedjtie  brought  up  tlw 
matter  of  the  shortage  in  the  Seattle  office. 
On  being  aaked  If  the  lnft>rmatlon  given  by 
Buxton  was  tbat  plaintiff  himself  had  takoi 
the  money,  Johnson  anBW«%d: 

"His  accounts  were  short;  yes,  sir.  He  did 
not  charge  it  to  any  of  the  derks." 

In  April  and  May,  IdlA,  one  B.  J.  Bngle- 
bardt  was  cashier  of  the  branch  office  of  the 
New  Tork  Ufie  Insurance  Company  at  Butte, 
Mont  This  office  was  under  the  supervision 
(tf  A  S.  Eltord,  manager  of  tbe  Seattle  office 
and  lnq»ector  of  agaides  for  the  Northwest 
JDnglehardt  testified  by  deposition  that  in 
April  or  early  tat  May,  1916,  Qford  was  In 
tbe  Butte  office  when  the  witness  had  a  con- 
versation with  him  In  r(tference  to  plaintiff, 
with  whom  witness  was  acqnaUited.  Wit- 
ness  could  not  recall  exactly  what  was  said, 
but  stated  that  be  Inferred  from  what  Elford 
said  that  plaintiff's  accounts  were  not  exact- 
ly right  In  connection  with  Englehardt's 
dcawsiaon  a  letter  frran  Bngl^tardt  to  plain- 
tiff was  offered.  In  which  Knglebardt  wroto 
to  plaintiff  touching  this  conversation: 

"He  said  yon  were  let  out  because  <tf  a  short- 
age in  your  accounts." 

Plain tur  charged  as  libelous  (1)  the  state- 
ments made  on  April  11,  1916,  through  de- 
fendant's agents,  Norton  and  Buxton,  In  the 
presence  of  plalntlfTs  father ;  (^Q  the  state-  > 
meat  made  on  or  about  April  15,  1916^ 
through  defendant's  agents,  Buxton  and  Nor- 
ton, to  Ward,  thereby  preventing  plaintiff 
from  securing  employmmt  with  Ward's  com- 
pany; @)  the  statement  made  at  Butte, 
Mont,  on  or  about  April  22, 1916,  through  de- 
fendant's agent,  Elford,  to  Englebarc|t:  and 
(4)  the  statement  made  at  Alberta,  Canada, 
on  or  about  April  22,  1916,  through  defend- 
ant's agent,  Buxton,  to  Johnson.  He  claim- 
ed damages  In  the  sum  of  f60.000. 

Defendant  In  substance  answered  (1)  that 
Buxton,  on  discovering  the  shortage  In  plain- 
tiff's accounts,  demanded  that  idalntlff  make 
It  good;  that  on  tbe  evmlng  of  April  11, 
IBie,  the  facto  woe  related  In  the  preeeuce 
<a  plainturs  father,  and  the  statemento  that 
made  by  defendant's  rqiresentatlves  were 
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made  fn  good  faith,  In  the  honest  belief  that 
they  were  true,  and  that  they  were  made 
without  malice  or  Intent  to  Injure  plaintiff; 
(2)  that  the  communications  made  to  Ward 
were  privileged,  being  made  in  good  faith,  In 
the  honest  belief  that  they  were  true,  with- 
out malice,  In  strict  confidence,  and  were  not 
volunteered,  but  were  made  In  response  to 
an  Inquiry  from  Ward ;  (3)  that  the  state- 
ments alleged  to  have  been  made  by  Elford 
and  Buxton,  subsequent  to  the  conversation 
of  the  evening  of  April  11, 1916.  In  the  Seat- 
tle office,  were  not  made  by  these  persons  as 
r^resentatlves  of  defendant,  or  with  Its  au- 
thority. Plaintiff  by  reply  traTened  aU  af- 
firmative matter  In  the  answer. 

The  case  went  to  trial  to  a  Jury.  At  the 
close  of  the  plaintiff's  eridence,  defendant 
challenged  Its  sufficiency  by  motltm  tot  non- 
suit, which  was  granted.  Hie  action  was 
dismissed,  and  plaintiff  appeals. 

if]  In  this  state  we  have  no  statute  defin- 
ing Blander  generally.  We  shall  not  attempt 
a  OHnprdienslve  definition  of  slander  as  it  is 
ncogaiBoH  at  common  law.  It  will  suffice; 
here  to  say  that  words  falsely  spoken  of  a 
person,  which  Impute  to  him  some  criminal 
otfenae  InvolTliig  moral  turpitude,  for  whldi 
he.  If  the  diaxse  wen  true,  ml^t  be  indict- 
ed and  punished,  and  defamatory  words 
fals^  siKdcen  of  a  person,  which  In  them- 
aelres  prejudice  him  in  his  profeerton.  trade, 
or  vocation,  are  slanderous  and  acttonable 
per  Be.  NeweU.  Slander  ft  UbeA  (2d  Ed.)  pp. 
38-41.  It  la  obvious,  therefore,  that  all  four 
ttf  the  utterascea  li«e  durged  as  slanders 
were  Blanderous  per  ee,  unless  th^  were  ei- 
ther true  m  prtTileged.  Appelant  contends 
that  neither  of  them  was  eltiier  true  or  privi- 
leged. Respondent  insists  that  all  w^  true, 
and  aU  were  privileged,  whether  true  or  not 
To  avoid  cmftulon,  we  shall  consider  the 
first  and  second  (dutrges  separately. 

[2-i]  1.  Was  the  truth  of  the  first  diarge 
cstabUdiedT  The  truth  of  Uie  communica- 
tion la  a  complete  defense  to  the  dvll  actlmi 
fbr  libel  or  slander.  But  defamatory  words 
are  presumed  to  be  false  until  proven  to  be 
true.  The  onus  of  sudi  proof  lies  on  the  de- 
fendant Odgera,  Ubel  &  Slander  (3d  Bd.)  p. 
192.  ThiB  matter  of  defense,  as  in  other  cas- 
es where  a  Judgment  of  nonsuit  la  asked, 
may  be  established  by  the  plaintiff's  own  evi- 
dence. The  words  charged  as  slanderous  In 
the  first  C(Hnmunicati(m  were  proven  to  have 
been  published  by  utterance  to  and  in  the 
presence  of  appellant's  ftither.  They  were 
direct,  tmequivocal,  and  repeated  charges 
that  appellant  bad  stolen  the  money  then 
missing  and  other  unnamed  sums.  So  far  as 
the  evidence  shows,  the  whole  truth  was  that 
the  receipts  showed  that  aivellant  had  col- 
lected the  money  and  his  cash  book  showed 
that  he  had  not  accounted  for  It.  Had  the 
offending  communication  been  craiflned  to  a 
statement  of  those  facts,  the  evidence,  which 
conduslvely  established  their  truth,  would 


have  made  a  complete  defense.  But  It  was 
not  so  confined.  He  was  chained  with  steal- 
ing the  money.  That  charge  was  not  estab- 
lished by  such  a  degree  of  proof  that  any 
court  would  be  Justified  in  saying  that  the 
minds  of  reasonable  men  might  not  differ  as 
to  its  truth.  The  question  was  one  for  the 
Jury.  Appellant  denied  that  he  took  the 
money,  the  key  was  in  the  lodt  of  tba  cash 
drawer,  the  room  was  the  omnmon  office 
room  of  many  employee,  any  one  of  whom 
might  have  taken  the  money  and  the  corre- 
sponding memorandum  slips.  The  evid»ce 
was  conclusive  of  appellant's  carelessness, 
but  not  of  his  dishonesty. 

[I]  Was  the  occasion  of  the  first  communi- 
cation privileged,  and,  If  so,  was  there  any 
excess  of  the  privily?  If  privU^ed  at  all. 
it  needs  neither  argument  nor  citation  of  au- 
thority to  show  that  the  privilege  waa  not 
absolute,  but  qnaUfled  or  imperfect  The 
rule  oC  quallflied  privily  la  this:  Where  the 
communicaticm  la  prompted  by  a  duty  to  Qie 
public  or  to  a  third  person,  or  ts  made  toQdi- 
Ing  a  matter  in  wbidk  the  party  making  It 
has  an  intereet  to  another  having  a  corre- 
sponding IntMeat,  It  is  privileged,  if  made  in 
good  faith  and  without  malice.  Fah^  t. 
Shafer,  98  Waah.  BIT,  107  Pac.  1U8,  1120. 

[7]  ISiough  malloe  la  ttie  gist  of  the  crimi- 
nal charge  of  libti  (State  v.  Sefrtt  82  Wash. 
62a  584. 144  Fac.  72S),  it  la  not  ordinarily  an 
esBential  element  in  the  dvll  action  for  Blan- 
der or  Ubel  (Wilson  v.  Sun  PublMiing  Go., 
85  Wash.  50B.  615,  148  Pac.  774.  Ann.  Gas. 
1917B,  442).  But  this  is  not  true  In  cases 
involving  the  qnallfled  privily  In  audi 
cases  actual  malice  must  be  proved,  and  the 
onus  of  proof  is  npim  the  plaintlfl.  EUey  r. 
Shafer,  supra. 

[I]  Where  it  is  not  disputed  that  the 
worda  were  uttered,  the  question  whether  the 
occasion  was  privileged  is  one  for  the  court : 
whether  bona  fides  existed  in  the  statement 
made,  or  whether  It  was  malicious,  is  usually 
a  question  ot  fact  for  the  Jury.  Moore  t. 
Butler,  48  N.  H.  161, 166.  This  the  Jury  must 
determine  from  the  language  itself  and  the 
surrounding  drcum stances.  "The  meaning 
in  law  of  a  privileged  commnnlcati<»i  is  that 
it  is  made  on  such  an  occasion  as  rebuts  the 
prima  fade  inference  of  malice  arldng  from 
the  publication  of  matter  prejudicial  to  the 
character  of  the  plaintiff,  and  throws  upon 
him  the  onus  of  proving  malice  in  fact,  but 
not  of  proving  it  by  extrinrfc  evidence  only. 
He  has  stiU  a  right  to  require  that  the  al- 
leged libel  Itself  shall  be  submitted  to  the 
Jury,  that  they  may  Judge  whether  there  Is 
any  evidence  of  malice  on  the  face  of  it. 
•  •  •  The  effect  therefore,  of  showing 
that  the  communication  was  made  upon  prtv- 
11^^  occasion  is  prima  fade  to  tebut  the 
quality  or  dement  of  malice,  and  casts  upon 
the  plaintiff  the  necessity  of  showing  malice 
In  f&ct — that  Is,  that  the  defendant  was  ao 
toated  by  ill  will  in  what  be  did  and  said. 
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with  a  deslgD  to  canselessly  or  wantonly  In- 
jure the  plalDtlff — and  tfala  malice  In  fart, 
resting,  as  It  must,  upon  the  Ubeloua  matter 
Itself,  and  the  surrounding  drcumstances 
tending  to  prove  fact  and  motive.  Is  a  gues- 
tlen  to  be  determined  by  the  jury.  Tlie  ques- 
tion wbetber  tbe  occasion  is  such  as  to  rebut 
tbe  Inferaice  of  malice  If  tbe  communication 
be  bona  fide  is  one  fif  law  fbr  the  court; 
but  wbetber  bona  fides  exist  is  one  ot  flact 
for  the  jury."  Bacoi  t.  Hidiigan  Cent.  B. 
Ca,  66  Uicfa.  166. 172,  S3  N.  W.  181, 184.  185. 
See,  a:iso.  Nicbols  t.  Baton.  110  Iowa,  fiOO.  81 
N.  W.  Tfle.  47  L.  R.  A.  48S,  80  Am.  St  Hep. 
319;  Fresh  t.  Cutter,  73  Hd.  87,  20  AO.  774, 
10  IL  A.  67,  25  Am.  St  Bep.  576;  Abra- 
ham T.  Baldwin,  52  Fla.  ISl,  ^  Sooth.  691. 
10  Ll  A.  (N.  S.)  1061.  10  Amu  CM.  1148; 
Brow  T.  KaOiaway,  IS  Allen  (Mass.)  239. 

[I,  If]  In  the  tecnd  before  us  there  is  no 
dispute  as  to  the  fact  of  tlie  father's  pres- 
ence wh«i  the  offending  words  were  spoken, 
nor,  as  to  why  be  was  there.  Hie  question 
of  privilege  was  therefore  one  for  the  court 
It  is  generally  hdd  that  omununicatiflaui 
made  to  or  in  the  presence  ct  a  parent  of  a 
minor  touching  the  mlntnr's  cmduct  by  rea- 
son of  the  par^t^  interest,  are  qnallfiedly 
prlvU^ed,  if  made  folrly  and  In  good  faith, 
fniis  Is  espedally  true.  If  the  interview  be 
sought  by  the  parent  Long  r,  Peters,  47 
Iowa,  239;  Uoore  v.  Butler,  supra.  Tbe 
same  rule  has  beax  applied,  and  we  think 
soundly,  where  the  child,  though  an  adnU,  is 
a  female  living  with,  and  imder  the  care  and 
protection  ot  the  parent.  Rosenbaum  t. 
Roche,  46  Tex.  Civ.  App.  237, 101  S.  W.  1164. 
In  other  cases,  except  where  the  communica- 
tion was  Invited  or  acquiesced  in  by  the  tra- 
duced person  himself,  it  Is  no  more  privileged 
when  made  to  parents  or  other  kindred  than 
if  made  to  strangers.  Miller  v.  Johnson,  70 
III.  58;  Da  via  v.  State,  74  Tex.  Cr.  R.  298, 
167  S.  W.  1108,  li.  R.  A.  leiSA,  072;  Thorn 
V.  Moeer,  1  Denlo  (N.  T.)  488;  Rose  v.  Im- 
perial Engine  Co.,  110  Appi  Dir.  437.  96  N. 
Y.  Supp.  SOS. 

[11]  But  where  the  interview  in  the  pres- 
ence of  others  was  either  Invited  or  consent- 
ed to  by  the  person  claiming  to  have  been  de- 
famed, the  occasion  is  qnallfiedly  privileged, 
whether  snch  persons  be  strangers  or  kin- 
dred. Christopher  v.  Akin,  214  Mass.  332, 
101  N.  E.  971.  46  L.  R.  A.  (N.  S.)  104,  and 
note.  Appellant  did  not  invite  his  father's 
presence  at  the  interview  in  respondent's  of- 
fice, but  he  consented  to  It — reluctantly,  It  is 
true,  but  without  coercion.  He  was  a  man 
of  full  age  and  Intelligence.  His  consent 
must  be  held  voluntary.  We  think  the  occa- 
sioD  was  one  of  qualified  privilege,  and  so 
hold. 

[12]  Whether  the  privilege  of  the  occasion 
was  exceeded  depends  upon  the  good  faith  of 
the  charges  made.  Thla,  as  we  have  shown. 
Is  to  be  determined  from  the  character  of 
those  diarges  In  tbe  light  (tf  all  of  the  known 


drcumstances.  Had  the  diarge  been  c<hi- 
flned  to  the  admitted  tftcts,  with  tbe  legiti- 
mate deduction  that  he  was  short  In  his  ac- 
counts, we  would  be  able  to  say  as  a  matter 
of  law  that  tbe  commnnlcatlCHi  was  not  in 
excess  of  tbe  privilege.  But  Inasmuch  as 
these  facts  wm  explicable  on  another  hy- 
pothesis than  that  appellant  stole  the  money. 
othetB  in  the  <^9ce  having  at  least  potential 
access  to  hla  cash  drawer,  and  in  view  of  the 
further  fact  that  he  persistently  denied  hav- 
ing takoi  the  money  himself,  we  cannot  say 
aa  a  matter  of  law  that  the  direct  nnqnalt 
fled  charges  of  larceny,  not  only  tit  this  but 
of  other  mon^,  repeatedly  made,  was  not  in 
excess  of  the  privilege  ol  the  occasion.  If 
the  charges  of  theft  were  made  under  an  hon- 
est susi^cion  that  utpdlant  had  stolen  tbe 
money,  the  privilege  of  the  occasicHi  was  not 
exceeded;  bat  if  they  wm  made  to  coerce 
payment  by  the  father,  or  with  any  other 
sinister  purpose,  the  privilege  was  exceeded. 
"This  Is  not  a  lawful  method  of  collecting  a 
debt,  or  of  compelling  another  person  than 
the  debtor  to  pay  It"  Seals  v.  TbompsuL 
149  Ma».  406.  21  N.  S.  960.  Either  of  these 
inferences  might  be  drawn  by  the  juir  from 
the  facts.  Hie  question  of  malldons  excess 
of  privilege  was,  under  the  evidence  before 
ns.  one  for  the  Jury  under  prQpw  instmctUa. 

[13, 14]  2.  The  occasion  of  the  oommunlca- 
tlon  to  Ward  was -clearly  one  of  qualified 
privilege.  Appellant  had  applied  to  Ward 
for  employment  Ward  had  an  interest 
which  prompted  him  to  inquire  of  appellant's 
former  employer  as  to  his  fitness  for  the  em- 
ployment Statements  made  under  such  cir- 
cumstances are  universally  held  to  be  quali- 
fiedly  privileged.  We  have  carefully  consid- 
ered the  evidence  touching  the  communica- 
tion made  to  Ward  by  respondent's  agents 
Buxton  and  Norton.  We  are  satisfied  that 
the  privilege  was  not  exceeded.  They  stated 
the  facts  truthfully,  and  said  that  appellant 
had  been  at  least  careless.  There  is  no  evi- 
dence that  they  directly  charged  appellant 
with  theft  or  that  the  words  used  were  de> 
slgnedly  capable  of  that  constmctlon,  how- 
ever Ward  may  have  construed  them. 

8.  The  other  two  communications  charged 
in  the  complaint  as  slanderous  fall  in  the 
same  category.  We  find  it  unnecessary  to  de- 
termine whether  either  of  them  was  privileg- 
ed or  not  The  evidence  shows  that  the 
statement  made  by  Buxton  to  Johnson  at 
Calgary  was  made  by  way  of  caution,  and  to 
illustrate  tbe  advisability  of  having  an  indi- 
vidual cash  drawer  for  each  collector.  The 
statement  went  no  further  than  that  appel- 
lant was  short  in  his  accounts,  and  that  none 
of  the  clerks  was  charged  with  the  theft 
The  evidence  of  the  statement  to  Bnglehardt, 
made  by  ESford  at  Butte,  was  extremely 
vague;  but  even  assuming  that  it  was  pre- 
cisely what  Englehardt  wrote  to  appellant 
viz.,  "He  said  you  were  let  out  because  of  a 
shortage  In  your  accounts,"  it  was  confined 
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to  the  exact  trutb.  As  we  have  seen,  the 
truth  of  the  offending  Btatemwt  Is  a  com- 
plete defense,  regardless  of  the  questicm  of 
privilege. 

The  Judgment  Is  reversed,  and  the  cause  is 
remanded  for  a  new  trial  in  accordance  with 
this  oplnicRi. 

CHADWIOE  and  HOLCOMB,  JJ,.  concur. 


STATE  V.  SNTDER.    (No.  2315.) 
(Supreme  Court  of  Nevada.    April  30,  1918.) 

1.  ROBBEBT  <6=a6— ADlUNISnU-nOH   OF  POI- 
SON—STATDTE—"  FOBCK . " 

Where  defendant  administered  poison  to 
produce  unconsciousness  and  took  money  from 
cash  register  in  saloon  of  which  unconsciouB 
person  had  charge,  he  was  guilty  of  "robbery," 
defined  by  statute  to  be  unlawful  taking  of  per- 
■unal  property  from  person  of  another  or  in  his 
presence  against  bis  will  by  means  of  force  or 
riolcnce  or  fear  of  injury,  since  the  adminis- 
tration of  the  poison  constituted  "force." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Force; 
Robbery.] 

2.  RoBBKST  «sb240$)— Poison— SumoiENOT 

or  BVIDKHOI. 

In  a  proeecutioD  for  robbery  by  administer' 
ins  dilooral  hydrate  to  produce  unconsdousnese, 
evidence  held  not  to  show  that  the  condltioo  Is 
which  the  person  robbed  was  toand  coald  not 
have  been  so  caused. 

3.  RoBBEBT  «=s»24(l)— SurnciKNOT  or  Bti- 

DENCB. 

In  a  prosecution  for  robbery  by  administer- 
ing chloral  hydrate  to  render  unconscious  the 
barbeeoer  whose  cash  register  was  robbed,  evi- 
dence oonnet^ing  defendant  with  the  crime,  al- 
lied to  have  been  committed  by  himself  and 
two  others,  heid  to  sastain  convlctton. 

Appeal  from  District  Court;  Washoe  Coun- 
ty ;  E.  J.  L.  Taber,  Judge. 

Al.  Snyder  was  convicted  of  robbery,  and 
aiipeals.  Affirmed. 

Withers  &  Withers,  of  Reno,  for  appellant 
Geo.  B.  Thatcher,  Atty.  Gen.,  B.  T.  Patrick 
and  Wm.  MuKni^ht,  Deputy  Attys.  Gen.,  and 
E.  F.  LuDSford,  Dist.  Atty.,  of  Reno,  for  the 

Statft 

COLEMAN,  J.  AK)eUant  was  oonvlcted 
of  the  crime  of  robbery,  and  appeals. 
"Robbery"  Is  defined  by  our  statute  to  be: 
"The  unlawful  taking  of  personal  property 
from  the  person  of  another,  or  in  his  presence, 
against  his  will,  by  means  of  force  or  violence 
or  fear  of  injuty,  immediate  or  futar^  to  his 
person  or  propnty:  *  *  *  the  degree  of 
force  is  ImmateriaL^   Bev.  Laws,  |  6427. 

The  state  did  not  contend  upon  the  trial 
that  appellant  used  actual  force  In  perpetxat- 
Ing  the  crtme,  but  constructiTs  force,  In  that 
he  administered  poison  to  one  Cooikt  with 
the  Intention  of  producing  unconsciousness, 
and  while  Cooper  was  In  tbat  condition  took 
money  from  a  cash  register  in  the  salo<ai  of 
which  the  latter  bad  cbarg& 

Appellant  contends  that  under  our  statute 
defining  "robbery"  there  can  be  no  such 
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thing  as  constructive  force.  Force  was  an 
essential  element  In  both  robbery  and  rape 
at  common  law,  and  is  so  by  statute,  except 
in  rape  where  carnal  luiowledge  is  had  of  a 
female  under  the  age  of  consent ;  but  It  has 
been  held  In  this  state.  In  England,  and  in 
some  of  the  other  states,  that  the  force  used 
in  perpetrating  the  crime  of  rape  may  be  con- 
structive as  well  as  actual.  In  the  case  of 
Queen  v.  Camplin,  1  Cox  Crim.  Law  Cas.  220, 
1  Car.  &  K.  74ft,  1  Denison  Crlm.  Cas.  89, 
wherein  the  defendant  gave  a  young  girl  liq- 
uor for  the  purpose  of  exciting  her  passions, 
and  not  with  the  Intention  of  causing  Intox- 
ication, but  fr<Hu  which  she  became  Intoxicat- 
ed, and  while  she  was  la  that  condition  and 
Insensible  he  had  carnal  intercourse  nlth 
her,  the  court  said  that: 

"The  case  therefore  falls  within  the  descrip- 
tion of  those  cases  in  which  force  and  violence 
coDstitute  the  crime,  but  in  which  fraud  Is  held 
to  supply  the  want  of  both." 

In  Lewis  v.  State,  80  Ala.  M,  68  Am.  De& 
113,  It  was  said: 

"It  is  settled  by  a  chain  of  adjudication,  too 
long  and  unbroken  to  be  now  shaken,  tbat 
force  is  a  necessary  ingredient  in  the  crime  of 
rape.  Bishop's  Crim.  Law.  i  411.  The  only 
relaxation  of  this  rule  is  that  this  force  may 
be  constructive.  Under  this  relaxation,  it  has 
been  held  that  where  a  female  was  an  idiot,  or 
bad  been  rendered  inBensible  bv  the  use  of  drugs 
or  intoxicating  drinks,  ana,  in  one  case, 
where  she  was  under  the  age  of  ten  years,  she 
was  incanable  of  consenting,  and  the  law  im- 
plied force.  Rex  v.  Ryan,  2  Cox'e  C.  0.  115; 
Commonwealth  v.  Fields,  4  Leigh  fVa.  I  648; 
State  V.  Shepard,  7  Coon.  54;  Regina  v.  Camp- 
lin, 1  Car.  &  Kir.  746;  Bishop's  Cr.  Law,  | 
343." 

In  Pomeroy  t.  State,  94  Ind.  96,  48  Am. 
Rep.  146,  wherein  the  defendant  had  beoi 
convicted  of  rape,  the  court  said: 

"In  People  v.  Crosswell  [Crosswell  v.  People] 
13  Mich.  427  [87  Am.  Dec  774],  after  cithig 
some  decisions,  both  In  Enf^and  and  in  this 
country,  to  the  dfect  tbat  if  the  woaian's  con- 
sent Is  obtained  by  fraud  the  crime  of  rape  Is 
not  committed,  Cooley,  J.,  said;  'But  there  are 
some  cases  In  this  country  to  the  contrary,  and 
they  seem  to  us  to  stand  upon  much  tbe  better 
reasons,  and  to  be  more  in  accordance  with  the 
general  rules  of  criminal  law.  People  v.  Met- 
calf,  1  Whart.  C.  C.  378,  and  note  381;  State 
V.  Shepard,  7  Conn.  54.  And  in  England,  where 
a  medical  practitioner  had  knowledge  of  Uie 
person  of  a  weak-minded  patient,  on  pretense 
of  medical  treatment,  the  oncnse  was  held  to  be 
rape.  Regina  v.  Stanton,  1  C.  &  K.  415;  Same 
Case,  1  Den.  C.  C.  The  outrage  upon  tbe  wo- 
man, and  the  injury  to  society,  is  just  as  great 
in  these  cases  as  if  actual  force  had  been  cm- 
ployed;  and  we  have  been  unable  to  satisfy 
ourselves  tbat  the  act  can  be  said  to  be  any 
less  against  the  will  of  tbe  woman  when  ber 
consent  is  obtained  by  fraud,  than  when  It  Is 
extorted  by  threats  or  force.  " 

Jo  another  rape  case  the  Siqireme  Court  of 
Wisconsin  says: 

"Under  such  circumstances,  the  assault  with 
intent  to  commit  rape  is  complete,  and  we  find 
no  objection  to  the  instruction  because  it  did 
not  require  that  some  additional  force  must  be 
employed  by  the  assailant  to  that  involved  con- 
structively in  the  acta  of  giving  her  the  liquor 
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with  tbese  IntentB  In  hia  mind.  There  ii  no 
diapute  but  that  he  took  the  actual  steps  of 
givinf  her  the  liquor,  and,  since  the  jury  found 
this  was  done  with  the  criminal  Intent  charged, 
the  essentiale  oT  the  offense  are  present  State 
V.  Lung.  21  Nev.  209,  28  Pac.  235,  37  Am.  St. 
Bcp.  Stfe."  Quinn  v.  State,  153  Wis.  573,  142 
N.  W.  510.  46  L.  R,  A.  {N.  S.)  422. 

This  court,  In  ccuisiderlng  a  case  wherein 
the  defendant  was  convicted  of  an  attempt 
to  commit  rape,  after  reviewing  the  author- 
itiea  wherein  It  had  been  held  that  the  force 
necessary  to  c<»istitute  rape  might  be  con- 
Btrnctlve,  said: 
"As  an  attempt  to  commit  a  crime  can  only 
.  be  made  under  drcumstances  which,  bad  the 
attempt  succeeded,  would  hare  constituted  the 
entire  substantiTe  offense  (1  Bish.  Grim.  Law, 
fS  731,  736;  State  v.  Brooks,  76  K.  a  1),  the 
result  whicli  we  gather  from  these  principles 
la  that,  for  a  man  to  be  guilty  of  the  crime  of 
an  attempt  to  commit  rap^  he  must  have  in- 
tended to  use  the  force  necessary  to  acc<»npliah 
his  pnrpose,  notwithstanding  the  woman's  re- 
sistance, or,  in  the  case  of  constructiTe  force, 
to  either  destroy  her  power  to  resist  him  by 
the  administration  of  liquors  or  drugs,  or  to 
take  advantage  of  the  fact  that  she  was  al- 
ready in  a  condition  in  which  either  the  mental 
or  phydcal  ability  to  resist  is  wanting."  State 
T.  Urns,  21  Nev.  20%  28  Faa  236.  ^  Am.  St. 
Bep.  505. 

It  will  be  seen  that  the  conrt.  In  the  last 
mentioned  case,  held  that  one  of  two  things 
would  constitute  constructive  force,  namely, 
(a)  the  destroying  of  the  woman's  power  of 
resistance  by  administering  liquors  or  drugs, 
or  (b)  the  taking  advantage  of  the  fact  that 
the  woman  was  already  In  the  condition  In 
which  the  mental  or  physical  ability  to  resl^ 
was  wanting.  See,  also,  Hirdes  v.  Cross, 
Ottawa  Circuit  Judge,  174  Mich.  321",  146  N. 
W.  646.  52  L.  R.  A.  (N.  S.)  373;  Bahke  T. 
State,  168  Ind.  615,  81  N.  E.  584. 

[1]  We  are  unable  to  see  why  a  dtffereDt 
rule  should  be  established  in  a  case  wherein 
robbery  la  charged  and  In  which  force  Is  an 
essential  element,  than  In  a  case  wherein 
rape  is  the  charge,  wherein  force  is  likewise 
an  essential  element  If  constructive  force 
may  be  used  in  the  one  case,  why  not  in  the 
other?  No  satisfactory  reason  has  been  ad- 
vanced why  a  different  rule  shouia  exist,  and 
we  are  unable  to  think  of  oae  worthy  to  be 
mentioned,  and  are  therefore  of  the  opinion 
that  the  trial  court  did  not  err  In  holding  that 
constructive  force  was  resorted  to  1^  mipel- 
lant. 

[2]  It  is  also  contended  in  behalf  of  ap- 
pellant that  the  evidence  of  the  doctors  shows 
that  the  condition  in  which  Cooper  was  found 
could  not  have  been  caused  by  chloral  hy- 
drate, as  contended  by  the  state,  for  the  rea- 
son that  the  witness  Cooper  testified  that  al- 
most immediately  upon  drinking  the  beer 
testified  to  he  became  unconscious,  because, 
as  contended,  chloral  hydrate  does  not  pro- 
duce the  condition  of  unconsciousness  in 
whlcb  Cooper  was  found  in  less  than  30 
minutes,  unless  a  dose  Is  taken  which  will 
cause  certain  death.  While  one  of  the  wit- 
nesses testified  flatly  that  chloral  hydrate 


would  not  produce  unconsciousness  in  less 
than  30  minutes,  Dr.  Kistler,  who  had  been 
called  to  attend  Cooper,  did  not  so  testify ; 
and,  while  his  testimony  was  somewhat  un- 
certain, he  did  state : 

"At  the  time  that  I  was  called  to  treat  the 
man,  I  supposed  he  waa  aufferlDg  from  diloral 
poisoning.   I  have  the  same  opinion  now." 

From  an  examination  of  the  works  of 
text-writers,  it  Is  apparent  that  what  may  be 
a  medldnal  dose  for  one  person  Is  a  poison- 
ous dose  for  another.  In  some  Instances  a 
dose  of  30  grains  has  proven  fatal,  while  In 
other  cases  more  than  an  ounce  has  been  tak- 
en without  111  effect  Beese,  Med.  Juris.  & 
Tox.  (8th  Ed.)  573 ;  Herold's  Man.  of  Legal 
Medldne,  p.  105. 

Taylor,  in  his  Principles  of  Medical  Ju- 
risprudence, voL  1,  pl  887,  speaking  of  tiita 
drug,  says: 

"It  has  been  given  in  very  large  doses,  some- 
times with  benefit,  but  at  otiier  times  causing 
dangerous  symptoms,  followed  by  death.  •  •  • 
A  patient  under  Dr.  Habershoo  at  Guy's  took 
half  a  drachm  (30  grains)  of  the  hydrate  at 
night  He  became  unconscious  aBiost  immedi- 
ately after  swallowing  the  draught— the  face 
and  hands  turned  livid  and  cold,  and  breathing 
took  place  only  at  long  intervals,  ind^  for 
about  five  hours  death  seemed  impending.  He 
recovered  the  next  day.  Lancet,  1870,  2,  402. 
A  case  is  reported  in  the  same  joumal  In  whi(di 
a  dose  of  160  grains  was  given  by  mistake  to 
an  hospital  patient,  a  middle-aged  man.  The 
man  slept  well  and  recovered,  notwithstanding 
the  large  dose  taken." 

We  do  not  think  the  contention  of  appel- 
lant can  be  sustained. 

[3]  It  Is  also  contended  th^t  the  evidence 
is  not  sufficient  to  connect  appellant  with  the 
crime.  The  defendant  was  jointly  diarged 
with  Pat  Bond  and  Sherman  Owensby  with 
the  crime  of  which  he  was  convicted,  but 
upon  application  he  was  granted  a  separate 
trial.  The  testimony  on  the  part  of  the  de- 
fense shows  that  on  the  evening  of  June  26, 
1917,  the  defendant  met  Pat  Bond  in  Reno, 
and  together  they  visited  several  saloons; 
that  on  the  following  morning  OwHisby,  who 
was  then  unknown  to  appellant,  arrived  from 
Sacramento  and  met  Bond,  whom  he  had 
known  in  Southern  California;  that  later 
they  were  met  by  appellant,  after  wlilcfa  they 
visited  several  saloons  together.  Shortly 
after  noon  of  that  day  they  all  took  the  same 
street  car  for  Sparks,  though,  as  they  testi- 
fled,  ai^lant  did  not  know  that  Bond  and 
Owensby  were  on  the  car,  nor  did  they 
know  that  appellant  was  aboard.  The  car 
passed  through  the  town,  and  when  It  reach- 
ed the  end  of  the  line  they  all  got  ofT ;  Bond 
and  Owensby  going  to  the  Rio  Vista  saloon, 
followed  by  appellant.  They  had  several 
drinks,  after  which  a  lunch  was  ordered  and 
served  by  Cooper,  the  bartender,  on  a  table 
in  the  saloon.  Cooper  was  invited  to  Join  the 
party  and  got  for  himself  a  pint  of  beer, 
whldi  he  opened  and  placed  on  the  table  at 
which  the  lunch  was  served.  He  then  went 
to  the  kitchen  for  a  moment,  and  upon  his 
return  began  to  drink  the  beer,  and  aoou 
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became  unconscious.  While  be  was  in  this 
condition,  Bond  went  to  the  cash  re^ster 
and  took  therefrom  some  money.  Appellant 
testified  that  when  Bond  went  to  the  cash 
register  be  became  scared  and  went  outside 
of  the  saloon  and  stopped  on  the  sidewalk, 
and  while  standing  there  was  passed  by  the 
other  two  men,  who  ran  up  the  street.  Ap- 
pellant then  walked  some  distance  from  the 
saloon,  turned  around,  and,  as  he  claimed, 
was  on  his  way  to  the  depot  to  take  the 
train  for  Lovelock  and  while  walking  past 
the  saloon  was  arrested.  Chloral  hydrate 
was  found  in  the  possession  of  the  other  two 
men ;  and,  while  none  was  found  in  the  pos- 
session of  appellant,  a  day  or  two  after  his 
arrest  two  small  vials  of  the  drug  were 
found  about  75  feet  from  where  appellant  had 
been  arrested.  It  further  appeared  that  it 
was  impossible  for  the  other  two  men  to 
have  been  at  the  point  at  which  the  vials 
mentioned  were  found  between  the  time  of 
their  arrival  in  Sparks  and  their  arrest. 

The  appellant  at  no  time  sougbt  to  rrader 
any  assistance  to  Cooper  or  to  notify  any  one 
of  hiB  condition.  In  view  of  this  chain  of 
circumstances,  would  this  court  be  Justified 
in  setting  aside  the  verdict  of  the  Jury?  This 
court,  in  determining  tbe  sufficiency  of  cir- 
cumstantial evidence,  has  said: 

"If  the  drcnmstanccH,  all  taken  togetlier.  ex- 
clude to  a  moral  certainty  every  hypothesis 
but  tbe  single  one  of  guilt,  and  establisb  that 
one  beyond  a  reasonable  doubt,  tliey  are  suffi- 
dent"  State  v.  Maudicb,  24  Nev.  336,  54 
Pac.  516. 

Having  hel(  that  the  testimony  of  I>r. 
Klstler,  wlio  was  called  to  attend  Cooper,  to 
the  effect  that  It  was  his  opinion  that  Coo- 
per's unconsciousness  was  caused  by  a  dose 
ot  chliwal  hydrate,  was  sufficient  to  Jtistl^ 
a  nmcliislon  on  the  part  of  the  jury  that 
Coopa's  condition  was  due  to  a  dose  of  that 
medicine,  let  as,  in  the  llg^it  of  the  rale  just 
enun<^ted,  ascertain  if  the  drcumstantial 
erldence  in  the  case  is  strong  enough  to  war- 
rant tbe  Jnr7  In  conclnding  that  appelant 
was  a  party  to  its  administration  to  Cooper. 
It  appellant  was  not  a  party  to  the  crime,  he 
Is  the  Tictim  of  a  most  remarkable  dialn  of 
drcnmstancea.  Appelant* s  association  with 
Bond  m  fb»  nl^t  of  Jime  26tb  might  have 
been  a  mere  chance  afTalr;  bis  meeting 
Owensby  tbe  next  morning,  shortly  after  his 
arrival  trom  Sacramento,  may  have  had  no 
B^nlflcance ;  his  going  to  Sparks  on  the  same 
car  might  have  been  a  mere  oofaddent,  hut 
bis  riding  through  the  town  of  Sparks  to  tbe 
&i6  of  the  car  line,  as  did  B<Hid  and  Oweisby, 
Is  a  very  susfdclous  circumstance;  his  fol- 
lowing Brad  and  Owensby  Into  tbe  Rio  Vista 
saloon  would  not  necessarily  signify  any- 
thing; his  drinking  with  them  might  have 
been  merely  the  result  of  a  desire  to  quench 
his  thirst ;  his  partaking  of  lunch  with  them 
might  have  signified  nothing  more  than  a 
d«lre  to  be  sociable;  the  two  vials  of  <^loral 
hydrate  may  have  been  lost  by  some  aae  else 


— but  to  what  could  appellant's  failure  to 
call  for  help  when  Cooper  became  uncon- 
sdous  have  been  due?  If  he  was  blameless, 
why  did  he  merely  walk  out  of  the  saloon 
and  stand  on  the  sidewalk  when  tlie  cash  ro- 
ister was  being  robt)ed,  without  giving  an 
alarm?  In  our  (pinion,  while  none  of  tbe 
drcumstences  mentioned,  considered  alone, 
necessarily  signifies  anything.  It  could  hardly 
be  possible  for  a  chain  of  drcnmstancea  sudi 
as  those  mentioned  to  have  existed  by  mere 
chance,  and  we  are  of  tbe  opinion  that  they 
were  sufficient  to  Justly  the  Jury  In  brii^lng 
in  a  verdict  of  guilty. 
It  Is  (HTdered  that  the  Jodgmott  be  aflbmed. ' 

SANDERS,  J.,  concurs. 

McCARHAN,  C.  J.   I  concur. 

In  my  Judgment  the  very  language  of  our 
statute  opens  the  door  to  the  reason  and  ad- 
mits the  rule  which  realizes  constructlTe 
force.  By  the  statute  It  is  declared  that: 

"Robbe^  is  the  unlawful  taking  of  personal 
property  from  the  ijerson  of  another,  or  in  his 
presence,  against  his  will,  by  means  of  force 
or  violence  or  fear  of  injury  *  •  •  to  obtain 
or  retain  possession  of  the  property,  or  to  pre- 
vent or  overcome  resistance  to  the  talring;  in 
either  of  which  cases  the  degree  of  force  is 
immaterial."    Section  6427,  R.  U 

The  agency  of  constructive  force  Is  recog- 
nized by  anthtn-lttes  without  number,  wbwe 
this  agency  has  appeared  in  ttie  perpetration 
of  the  crime  of  rape.  In  snch  crimes,  the  ad- 
mlnlsterlng  of  liquor  or  drugs  to  an.  extent 
sufficient  to  destroy  tbe  power  €f  reslstanoe 
is  deda'red  to  meet  tbe  law's  contemplation  of 
force.  Feeble  t.  Espafiol.  16  Porto  Bloo  Sep. 
203;  State  v.  Warren.  282  Mo.  186, 134  &  W. 
522,  Ann.  Cas.  iei2B.  1013. 

la  considering  the  subject,  Mr.  Wbartm, 
refmlng  to  the  oime  of  robbery,  recognbwi 
constmctiTe  force  as  snfflclent  to  satisfy  t3ie 
law's  requirement.  1  Whartcm's  Law  of 
Grimes  UOtb  Ed.)  p.  744,  f  8S0. 

Tbe  reason  wbidi  gave  rise  to  tbe  recognt 
tlon  of  constmcttTe  force  in  cases  of  rape  is 
equally  cogent  In  furtherance  id  a  relation 
of  the  rule  as  to  tbe  element  of  force  In  tbe 
crime  at  robbery  to  tbe  extent  that  tbe  nec- 
essary Ingredient  in  that  respect  may  be  only 
constrnctive.  "Force''  is  tbe  power  or  energy 
by  which  reslatence  Is  overcome.  In  the 
crime  of  robbery  "the  degree  Is  inunaterlal," 
says  the  statute.  When,  to  take  the  personal 
etTects  of  another,  a  blow  Is  struck  with  a 
bludgeon,  thereby  paralyzing  tbe  victim's 
power  of  resistance,  tbe  taking  will  constitote 
rc^bery.  The  same  effect  might  be  produced 
on  the  victim  by  the  physical  act  of  adminis- 
tering a  deadly  potion.  In  either  case  resist- 
ance is  Invoitmtarily  overcome.  Great  phys- 
ical strength  might  be  required  to  accomplish 
the  result  in  the  first  iostence,  while  a  mere 
turning  of  the  hand  might  effect  the  conse- 
quence in  the  second ;  force,  however,  is  pres- 
ent in  both.   The  agency  through  which  tbe 
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force  operates  Is  immaterial.  The  result  In 
either  case  is  tbe  orercomln;  of  resistance 
without  the  voluntary  co-operation  of  the 
subject  whose  resistance  is  repressed ;  this  is 
the  test 

In  the  case  at  bar,  resistance  was  OTer- 
come  by  force  which  operated  through  the 
agency  of  chloral  hydrate,  administered  to 
the  party  in  charge  of  the  saloon.  Destruc- 
tion of  the  power  of  resistance  was  accom- 
plished by  the  act  of  the  defendant,  operating 
throngh  the  force  and  efficacy  of  the  poison. 
A  blow  irith  a  "billy"  might  hare  produced 
tills  same  result.  To  say  that  the  one  method 
would  baTe  been  less  forceful  than  the  other 
In  bringing  about  the  cooseQuence  is  bat  to 
ooDjnie  with  comparison. 


STATE  V.  BOND  et  aL    (No.  2315-A.) 
(Supreme  Court  of  Nevada.    April  30.  1918.) 
Gbuonax.  Law  ^>1173(4)— APFBAZf— Habh- 

LESS  EHSOB—lNBTRUCnon. 
Wbere  the  Informatitm  charging  robbery  did 
not  allege  the  use  of  chloral  hydrate  or  any  drag 
to  reader  uncoDsdous  the  person  robbed,  but 
alleged  the  robbery  was  committed  by  force 
and  i^lence»  and  the  evidence  abowed  that, 
wUle  much  chloral  hydrate  waa  found  on  de- 
fendants, some  was  in  solntion,  and  in  one  bot- 
tle a  foreign  substance,  as  sugar  or  digitalis,  had 
beoi  mixed  with  chloral  hydrate,  defenaanta 
were  not  pr^ndiced  an  inatruction  that  the 
state  mnst  inove  hayond  a  reascmable  doubt  that 
a  drug  was  actually  administered  to  the  person 
robbed,  eta,  tiistead  of  their  reaueat  using  the 
phrase  "audi  chloral  hydrate,"  instead  fu  the 
phrase  "a  drug." 

Appeal  from  District  Court,  Waataoe  Coun- 
ty;  E.  J.  L.  Taber,  Judge. 

Pat  Bond  and  Sherman  Owensby  wen  con- 
victed of  robbery,  and  tliey  appeal.  Af- 
firmed. 

Withers  ft  VTKben,  at  Reno,  for  appel- 
lants. George  B.  Thatcher,  Atty.  Gen.,  B.  T. 
PatrlA  and  Wm.  McKnight,  Deputy  Attys. 
Geo-,  and  B.  r.  Lunsford,  Dist.  Atty..  of 
Beno,  for  the  State. 

COLEMAN.  J.  The  facts  In  this  case  are 
substantially  the  same  as  those  In  the  case 
of  State  T.  Al.  Snyder,  172  Paa  364,  this  day 
decided.  Tlie  only  question  whidi  we  deem 
it  necessary  to  consider  is  that  raised  by  the 
assignment  of  error  based  upon  the  action 
of  the  couit  In  refusing  to  give,  without 
modlflcatlonf  instmctttm  D2.  wbldi  reads  as 
f<^owB: 

"Ton  are  further  instructed  that  although  you 
may  find  from  the  evidence  that  the  defendants, 
or  dtlker  of  tltem,  oiay  have  had  in  Iiis  posses- 
sion chloral  hydrate  and  may  have  had  the  op- 
portunity to  use  the  same,  such  facts  alone  are 
iDSufficient  to  convict  the  defendants  of  the  of- 
fense cbarged,  to  wit,  robtieir;  but  the  state 
must  prcre  b^imd  a  nasonaue  doubt  that  tueh 
cMorsl  hndrtrte  was  actually  administered  to  the 
said  Oooper  and  was  actually  taken  by  him, 
and  that  snch  drug,  and  not  some  other  cause, 
made  the  said  Cooper  become  unomscious  and 
InsflMlble.'' 


The  court  modified  the  Instruction  by  snb- 
atitntlng  tar  the  italicized  worda  the  follow- 
ing, "a  dmg,"  and  aa  thm  modified  it  was 
given. 

The  information  charging  the  defendants 
with  robbery  did  not  allege  the  use  of  chlor- 
al hydrate,  or  any  drug,  but  alleged  that  rob- 
bery was  committed  by  the  use  of  force  and 
violence;  and  the  evidence  showed  that, 
while  a  large  quantity  of  chloral  hydrate 
was  found  upoh  the  defendants,  some  of  it 
was  In  solution,  and  the  analysts  of  one  bot- 
tle containing  the  solution  showed  that  a  for- 
eign substance,  such  as  sugar  or  digitalis, 
had  been  mixed  with  chloral  hydrate.  We 
are  unable  to  see  wherein  the  defendants 
were  prejudiced  by  the  Instruction.  What 
does  It  matter  whether  the  Jury  found  from 
the  evidence  that  the  defendants  adminl»- 
tered  pure  chloral  hydrate  or  chloral  hy- 
drate in  solution?  Hawley,  C.  J.,  In  State 
V.  Loveless,  17  Nev.  424.  30  Pac.  1080,  quoted 
with  approval  as  follows: 

'The  rule  is  that  judgments  will  be  reversed 
for  alleged  errors  m  instnictiims  only  when, 
looking  at  the  testimony,  we  can  see  that  the 
jury  may  have  been  ndsled  by  them  to  the  prej- 
udice of  the  defendant,  or  when,  in  the  ab- 
sence of  tile  testimony,  it  is  apparent  that  the 
instmctinis  would  be  Improper  under  any  pos- 
sible ctmditim  of  the  evidence." 

We  do  not  think  the  defendants  were  in 
any  way  prejudiced  by  the  action  of  the 
conrt,  and  the  Jadgmoit  la  affirmed. 

McCABRAN,  a  J.,  and  SANDBBS,  J., 
concur. 


CITY  OF  RENO  v.  DIXON.    (No.  2308.) 

(Supreme  Court  of  Nevada.    April  30,  1018.) 

Griuinai.  Law  ^»1019  —  Supreme  Court  — 
JuBisDiCTiON— CanciiTAL  Cases— "Cases  at 
Law." 

The  penalty  which  a  city  under  its  charter 
(Seas.  Acta  1915.  c.  1S4;  Sees.  Acts  1917,  c. 
76)  may  prescribe  for  violation  of  an  ordinance 
being  such  that  the  offense  under  the  definition 
of  Rev.  Laws,  |  626ft,  is  a  misdemeanor,  the 
Supreme  Court  has  no  jurisdiction  of  appeal 
from  conviction  thereoL  its  appellate  junsaic- 
tion  in  criminal  cases  being  by  Const,  art.  6. 
I  4.  limited  to  felony,  and  it  being  immaterial 
that  the  case  was  transferred  from  the  police 
court  to  the  district  court  because  the  validity 
of  the  tax  imposed  by  the  ordinance  was  at- 
tacked; "cases  at  law"  in  which  is  involved 
the  legality  of  a  tax.  of  which  the  Supreme 
Court  is  given  appellate  jurisdiction,  not  In- 
duding  a  criminal  caae. 

[Ed.  Note.— For  other  definitions,  see  Wwds 
and  Phrases,  Elrst  and  Second  Series,  Caae  at 
Jaw.] 

Ai^wal  from  District  Court,  Washoe  Gouu- 
ty ;  T.  F.  Moran,  Judge. 

7.  B.  Din>n,  prosecuted  by  the  City  of 
Beno  for  violation  of  ordinance  against 
practldiqc  the  profeadm  of  law  without  a 
license,  was.  <»  removal  ot  the  case  from  the 
dty  court  to  the  district  court,  convicted, 
and  appeals.  Appeal  dismissed. 
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James  If.  Frame,  ot  Beno,  for  appellant 
Ik  D.  Summerfleld,  of  Reno,  tot  respondent 

McCARRAN,  C.  J.  A  .  prosecution  was 
commenced  in  the  police  court  of  the  city  of 
Reno  against  the  at^ellant,  Dixon,  by  a  com- 
plaint under  oath.  In  that  complaint  the 
appellant  was  charged  with  having  unlawful- 
ly practiced  the  profession  of  law  at  and 
within  the  city  of  Reno  without  having  first 
obtained  and  paid  for  a  license  from  the  dty 
clerk  of  the  city  of  Reno.  The  prosecution 
was  instituted  under  a  dty  ordinance.  Appel- 
lant was  arraigned  in  the  police  court  upon 
the  complaint.  On  arraignment,  appellant  fil- 
ed a  motion  to  set  aside  the  complaint,  alleg- 
ing, among  other  things,  that  the  ordinance 
under  which  the  license  tax  was  Imposed  was 
invalid.  Upon  the  filing  of  the  motion  by  the 
aj^Uant,  the  police  court  made  an  order 
transferring  the  cause  to  the  second  Judldal 
district  court  In  and  for  the  county  of  Wa- 
shoe, upon  the  ground  that  the  validity  of  a 
tax  was  invfdved  and  that  the  police  court 
was  wmiout  jurisdiction.  In  the  meantime, 
the  matter  had  been  considered  by  this  court 
under  proceedings  in  habeas  corpus.  In  re 
Dixon,  40  Nev.  228,  161  Pac.  787.  It  was 
pursuant  to  the  order  of  this  court  Utat  the 
municipal  court  transferred  the  matter  to 
the  dlatrlct  coort  On  trial  In  the  district 
court  before  a  Jury,  a  Y&Met  of  a  oonvic> 
tl<m  was  rendered  against  the  appellant 
Frwn  that  verdict,  and  from  the  Judgment 
entered  porsnant  thereto,  appellant  seeks  to 
ajipeal  to  this  court  A  motion  to  dismiss 
the  appeal  Is  eamesUr  presented  here  by  re- 
spond&it 

The  prosecution  In  this  case  was  conduct- 
ed against  the  defendant  for  a  violation  of  a 
unnlc^ial  ordinances  Viewing  the  mattw  as 
of  the  first  Instance,  the  nmnldpal  court  had 
without  doubt  Jurlsdlctton  of  the  offense 
charged  against  the  petitioner,  and  that  court 
mi^t  with  propriety'  have  tried  and  determin- 
ed the  matter.  It  was  on  the  motion  of  appel- 
lant, In  which  motion  he  raised  the  Question 
of  the  legality  of  an  ordinance  Imposing  a  tax, 
that  the  matter  was  transferred  to  the  dis- 
trict court  In  the  case  of  Bx  parte  Dixon, 
supra,  following  the  doctrine  of  the  case  of 
State  V.  Rising,  10  Nev.  97.  we  held  that  it 
was  in  obedience  to  the  statute  that  the 
Judge  of  the  municipal  court  was  required 
to  transfer  the  proceedings  to  the  district 
court 

By  statutory  declaration  the  legislature  of 
this  state  has  declared  what  Is  to  be  regard- 
ed as  a  misdemeanor  and  what  is  to  be  re- 
garded OS  a  felony.  Section  6206,  Rev.  Lewi^ 

provides: 

"A  crime  Is  an  act  or  omission  forbidden  by 
law  and  punishable  upon  conviction  by  death, 
Imprisonment,  fine  or  other  penal  dfecipUne. 
*  *  *  Every  crime  panishable  by  a  fine  of 
not  more  than 'five  faandred  dollars,  or  by  Im- 


prisnunent  In  a  coon^  JaQ  for  not  nunre  than 
six  months  is  a  misdemeanor." 

The  offense  charged  against  the  appellant 
was  not  raised  to  the  dignity  of  a  felony  by 
being  transferred  to  the  district  court  It 
was  in  the  first  Instance,  and  remains  until 
the  present  posse&sed  only  of  the  quallttea 
and  Characteristics  of  a  misdemeanor.  It 
originated  under  a  provision  of  the  charter 
of  the  city  of  R»o  authorizing  the  dty 
council  "to  prescribe  fines,  forf^tures,  and 
penalties  for  the  braadi  or  violation  of  any 
ordinance,  or  the  provislonB  of  this  charter,** 
In  whldi  it  is  further  provided: 

"No  penalty  shall  exceed  the  sum  of  $S00  or 
six  months  imprisonment,  or  both  sach  fine  and 
imprisonment."  Session  Acts  1915,  p.  273; 
Session  Acts  1917,  p.  119. 

The  right  of  appeal  to  this  court  in  such 
matters  has  been  definitely  and  positively 
negatived  by  the  case  of  Town  of  Gold  Hill 
V.  Brlsacher,  14  Nev.  52,  and  as  tnld  th&m 
by  Mr,  Chief  Justice  Beat^,  after  letming 
to  the  case  of  State  v.  Rising,  supra,  so  we 
say  here: 

"This  is  dearly  a  criminal  case,  and  cannot 
therefore  be  one  of  the  'cases  at  law*  In  whidi 
this  court  has  appellate  jurisdiction;  and, 
since  the  offrase  chained  does  not  amount  to  a 
felony,  we  have  no  jurisdictitHi  of  It  as  a  crimi- 
nal case.   Const,  art  6,  S  4. 

The  appeal  is  dismissed. 

It  Is  so  ordered. 

OOLEMAN  and  SANDERS,  JX,  concur. 


DIXON  V.  SOUTHERN  PAC.  CO.   (No.  2303.) 
(Supreme  Court  of  Nevada.  April  80,  191S.) 

1.  Tboveb  ahd  GoHvnaioir  •=»l-^txcmn»T 
niou  WaonoFUL  Posbessob.  • 

As  a  general  rnle,  it  is  a  conversion  to  re- 
ceive property  from  one  wrongfully  in  posses- 
sion, and  thereafter  to  exercm  control  of  It 
against  tibe  wish  of  the  person  entitled. 

2.  OaBRIEBS  «S»91  —  liUBILITT  OF  Caxbibb  — 
GONVBBSION. 

The  carrying  of  goods  by  a  carrier  from  ter- 
minus to  terminus  on  tbe-  requirement  of  a  per- 
son unlawfully  in  possesBiofa  is  not  a  coDversi<m, 
though  if  tlie  true  owner  intervenes  before  the 
goods  are  delivered,  and  demands  them,  and  the 
carrier  refuses  to  deliver  them,  It  is  liable  in 
trover. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Conver. 
sion.] 

3.  CaBSIKBB  <SS342— TSANSFOBTINa  OBB— NO- 
TICE OF  Title.  • 

Where  the  owner  of  ore  on  a  mine  dump,  an- 
ticipating that  E.,  who  was  operating  the  mine, 
would  endeavor  to  ship  it,  notified  the  railroad, 
and  forbade  the  transportation  of  such  ore,  and 
the  railroad,  when  E.  offered  the  ore  for  trans- 
portation, required  him  to  make  afiidavit  that 
such  ore  was  nis,  which  he  did,  and  the  railroad 
transported  the  (we  for  him,  such  railroad  was 
liable  to  the  owner  of  the  ore  as  for  a  ecmver- 
sion,  being  charged  with  constructive  notice  of 
the  owner  8  right 

4.  Troves  and  CoffVBBsioir  <ta>44— Damages 
—Value  of  Pbopbbtt. 

The  measure  of  damages  for  a  conversion  of 
property  Is  its  value  at  the  time  of  the  conrer- 
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sion,  with  1^1  interest  from  the  date  to  that  of 
rendering  jadgment,  though  wedal  and  exem- 
plary damages  idb;  be  allowed  in  certain  casea. 

e.  Evidence  «=>20(1)— Judioiai,  Notioc— Ei- 

TBACTION  OF  MINERAL  FBOH  Obe. 

Courts  cannot  take  judicial  notice  of  what 
Tercentage  of  mineral  can  be  extracted  from  a 
particDlar  class  of  ore,  wUeh  is  a  matter  of 
proof  in  each  particular  case  where  material 

Appeal  from  EHstrict  Court,  Washoe  Coun- 
ty ;  Mark  R.  ATerlll.  Judge. 

Suit  hj  3.  R  Dtxon  against  the  Southern 
■Pacific  Company,  a  corporation.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Serersed,  and  cause  remanded  for  new  trial, 
unless  plaintiff  agrees  to  a  reduction  of  Judg- 
ment, In  which  ev^t,  as  modified.  It  wUl  be 
Affirmed. 

Brown  &  BeUord,  of  Rrao,  for  appellant 
J.  R  Dlxmt  and  A.  B.  Fainter,  botb  ot  Beno, 
for  req>ondent 

COLEMAN,  J.  Bespondoit  Invnght  suit  to 
recover  damages  alleged  to  have  been  gostain- 
ed  by  the  cooTeraion  by  aj^iellant  of  certain 
ore  which  respondent  claimed  to  own.  The 
nndlqtoted  facts  are  that  in  July,  1914,  appel- 
lant was  engaged  in  operating  a  line  of  rail- 
way in  the  state  of  Nevada ;  that  the  rei^nd- 
&it  owned  certain  ore  which  be  liad  purchaa* 
cd  at  an  execution  sale,  wherein  it  and  other 
personal  pr(^>erty  was  sold  under  a  judgment 
against  the  Nevada  United  Mines  Company ; 
that  one  Qalvin  was  the  purchaser  at  an  exe- 
cution sale  of  the  mining  claim  apon  whidi 
said  ore  was  situated,  and  thereafter  entered 
into  an  agreement  with  one  Bphralm,  pur^- 
ant  to  which  Ephralm  mined  and  extracted 
therefrom  certain  ore ;  tliat  In  the  month  of 
June,  1914,  respondent,  anticipating  tliat  the 
said  E^hraim  intended  to  ship  respondent's 
<«e,  notified  the  railroad  company  that  he 
owned  some  ore  ixp<m  the  dump  of  the  mine  in 
question,  and  ttiat  he  anticipated  that 
Ephralm  wonld  endeavor  to  ship  it,  and  for- 
bade the  transportation  thereof  by  the  rail- 
way company ;  that  about  ten  days  or  two 
we^s  after  said  notice  had  been  given,  tbe 
said  Ephralm  offered  to  the  ai^llant  for 
transportation  about  26)^  tons  of  ore;  that 
thereupon  the  appellant  required  tbat  the  said 
E^ralm  make  affidavit  that  be  owned  the 
ore  80  tendered  for  transportation,  and  upon 
bis  dc^ng  80  tbe  ore  was  received  and  trans- 
ported to  the  Western  Ore  Purchasing  Com- 
pany at  Hasen,  Nevada,  which  was  engaged 
in  tbe  business  ot  sampling  and  buying  <ves. 
Tbe  que8tl<Ht  of  the  ownership  (tf  tbe  ore  so 
shipped  was  litigated  In  tbe  trial  court, 
whidi  found  tbat  re^ondait  owned  14  tons 
thereof,  and  tbe  flndbig  on  that  p(dnt  Is  not 
questioned  here.  Tbe  court  found  that  the 
said  14  taoa  of  ore  was  converted  by  appel- 
lant, tbat  it  was  of  the  value  of  92,205.70, 
tbat  $8  a  ton  should  be  deducted  as  smelting 
diarges,  and  gave  Judgment  against  appellant 


for  $2,121.70.  A  motion  for  a  new  trial  bar* 
Ing  been  denied,  an  appeal  was  taken. 

[1]  It  is  urged  as  a  ground  for  reversal 
that  under  the  circumstances  of  this  case 
appelant  could  not  have  been  guilty  of  con- 
version.  As  a  general  rule.  It  constitutes  con- 
version to  receive  prt^rty  from  one  wrong- 
fully in  possession  of  it  and  thereafter  exer- 
cise dominion  or  control  over  It  against  the 
wish  of  the  person  rightfully  entitled  to  its 
possession.  38  Gyc  2024.  But  appellant  con- 
tends that  since  a  common  carrier  must  ac- 
cept for  transportation  prt^erty  offered  to 
it  or  be  liable  In  damages  for  refusal  to  do 
so  (citing  Hutchinson  on  Carriers  ^  Ed.]  f 
47 ;  Mlchie  on  Carriers,  i  333;  Revised  laws 
of  Nevada,  3558,  3559),  the  facts  of  this 
case  constitute  an  exoepti<»i  to  the  general 
rule,  and  that  the  rule  which  controls  Is  that 
laid  down  in  Fowler  v.  Hollins,  7  Q.  B.  616, 
where  It  Is  said: 

"The  trade  of  a  common  carrier  is  one  of  the 
few  occupations  where  the  person  carrying  it 
on  is  bound  by  law  to  werdse  upon  require- 
ment of  a  person  bringinr  him  goods  to  be  car- 
ried, and  it  would  be  onjoat  that  he  should  be 
bound  by  law  to  do  an  act  which  the  la^,  In  the 
evoit  of  the  person  Inriofhig  the  goods  not  bemg 
tbe  true  owner,  declared  to  be  an  unlawful  act 
It  has  therefore  been  deemed  that  the  carrying 
of  goods  by  a  carrier  from  terminus  to  termi- 
nus, upon  the  requirement  of  a  person  unlaw- 
fully in  pnnsmnimi  of  them,  is  not  eimversion, 
although,  if  the  true  owner  Intervenes  before  tbe 
goods  be  delivered  and  demands  them,  and  tbe 
carrier  refuses  to  deliver  them  he  Is  liable  in 
an  action  of  trover." 

In  support  of  this  .doctrine,  our  attention 
Is  called  to  Gurley  v.  Armstead,  148  Mass.  267, 
19  N.  E.  389,  2  U  R.  A.  80,  12  Am.  St  B«p. 
555;  White  Live  Stock  Oa  v.  Railway  Co., 
87  Ma  App.  330;  Nanson  v.  Jacobs,  93  Mo. 
331,  6  S.  W.  246,  3  Am.  St  Rep.  631;  Burditt 
V.  Sunt  25  Me.  410,  43  Am.  Dec.  289 ;  Shell- 
nut  V.  Cent  Ry.  Co.,  131  Ga.  404,  62  S.  B. 
294,  IS  U  R.  A.  (N.  S.)  494. 

[2]  We  approve  of  the  role  Just  mention- 
ed, but  it  Is  based  upon  a  reason  which  does 
not  exist  in  tbe  case  at  bar.  Tbe  reason 
for  the  rule  is  that  a  common  carrier  can- 
not be  expected  to  Inquire  Into  the  right  of 
a  person  In  possession  of  property  to  ship 
It;  bat  it  will  be  observed  tbat  as  soon  as 
the  carrier  has  notice  from  the  person  right- 
fully mtltled  to  the  possession  of  tbe  prop- 
erty to  deliver  the  same  to  him,  failure  to 
do  so  will  make  the  carrier  liable. 

Cbuns^  for  appelant  say  In  their  brief: 

*^t  Is  only  where  the  goods  are  in  the  poases- 
sion  of  tiie  carrier,  and  the  true  owner,  who  is 
not  the  shipper  or  the  consignee,  cornea  and  de- 
muids  pocHCBSlon,  that  the  railroad  company 
must  satis^  itself  as  to  the  title  and  deliver 
the  goods  to  the  party  to  whom  they  belong." 

[31  We  find  nothing  in  the  authorities  or 
In  reason  to  Justify  this  contention.  A  car- 
rier can  be  gull^  of  conversion  by  wrmg- 
foUy  taking  into  its  ponesslon  pzop«ty  and 
exercising  dominion  over  it,  as  well  as  by 
wrongfully  exercising  dominion  ov«r  it  aft- 
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er  It  comes  Into  Its  possession.  Let  as  Illiiit- 
trate:  Suppose  tbat  while  Jones,  a  bank 
clerfe,  la  taUng  a  sack  of  gold  from  one  bank 
to  another,  and  Jnst  as  be  gets  i^poslte  the 
express  compaiiy's  office  the  gold  Is  snatched 
from  him  by  a  thief,  who  carries  It  into  tho 
express  office  and  offers  it  to  the  company 
for  transportation,  bnt  before  the  company 
receives  it,  Jones  acquaints  tho  company 
with  the  facta  and  notifies  It  not  to  receive 
the  gold.  Gould  it  be  said  that  la  case  the 
gold  Is  accepted,  transported  to  Callfomiat 
and  there  delivered  to  the  thief,  the  compa- 
ny would  not  be  liable  for  conversion  simply 
because  it  did  not  bare  possession  of  the 
gold  at  the  time  it  was  warned  ot  the  facta? 
We  think  not  Yet,  if  the  contention  of 
counsel  Is  sound,  the  express  company  would 
not  be  liable  because  it  was  notified  of  the 
facts  a  moment  before  it  received  posses- 
sion of  the  gold,  instead  of  after  its  reoetpt 
thereof. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  notice  to  a  common  carrier  by  the 
owner  of  property  that  he  expected  some 
one  to  tender  for  transportation  property 
not  capable  of  accurate  description,  belMig- 
ing  to  him,  and  warning  such  carrier  not  to 
accept  it,  would  in  every  instance  make  such 
carrier  liable  should  it  accept  and  transport 
the  property  and  thereafter  deliver  it  to  one 
not  the  owner.  But  In  the  case  at  bar  the 
carrier  had  notice  that  a  i>articnlar  person, 
one  Ephraim,  would  offer  the  ore  for  trans- 
portation ;  and  when  it  was  offered,  the  com- 
pany, having  In  mind '  the  notice  received 
by  it;  required  of  Ephraim  an  affidavit  of 
ownership.  Since  the  notice  which  appe- 
lant received  was  suffldent  to  warrant  It  In 
taking  the  precaution  of  requiring  an  affida- 
vit from  Ephraim,  we  conclude  that  appel- 
lant was  brought  within  the  rule  asserteti 
In  lADg  Syne  H.  Co.  v.  Boss,  20  Nev.  127, 
18  Pac.  SB8, 19  Am.  St  Bep.  337,  as  follows : 

"Whenever  a  party  has  information  or  knowl- 
edge of  certain  eztraneoas  facta  which  of  them- 
selves do  not  amonnt  to,  nor  tend  to  show,  an 
actual  notice,  but  which  are  Bufficient  to  put  a 
reasoDably  prudent  man  upon  an  inquiry  .re- 
specting a  conflicting  interest,  claim,  or  right, 
and  the  circumstances  are  such  that  the  inquiry, 
if  made  and  followed  up  with  reasonable  care 
and  diligence,  would  lead  to  the  diacoverv  of  the 
truth— to  a  knowledge  of  the  interest,  claim,  or 
right  which  really  exists— then  tJie  party  is  ab- 
BOlntely  charged  with  a  constructive  notice  of 
such  interest,  dalm,  or  right" 

See,  also,  RoUo  r.  Nels<m,  S4  Utah,  116, 
96  Pac.  208.  26  L.  B.  A.  (N.  S.)  815;  29  Cyc. 
1114. 

[4]  It  Is  also  contended  that  the  court  ^r- 
«d  In  its  finding  as  to  the  amount  of  damag- 
es snstalned  by  respondent.  Appelant  offer- 
ed evidenee  to  the  effect,  Oiat  ttie  ore  purchas- 
ing company  paid  Ephraim  the  sum  of  $644.92 
for  the  two  shipments  of  ore,  wblch  was  bas- 
ed upon  the  value  of  the  ore  at  the  time  of 
purchase,  wlille  the  court  in  making  its  find- 
ings and  rendering  Judgment  based  Its  con- 
<^usion  upon  the  bluest  market  price  of  the 
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metals  contained  in  the  ore  between  the 
date  of  receipt  of  the  ore  and  the  date  of 
trial.  That  this  was  clearly  error  is  not  de- 
batable. This  court  has,  in  several  instanc- 
es, had  occasion  to  lay  down  the  rule  which 
should  control  our  courts  In  fixing  the  dam- 
age which  a  party  sustains  under  circum- 
stances like  those  existing  in  the  case  at 
bar.  In  Torp  v.  Cl^nons,  37  Nev.  474rA8S, 
142  Pac.  1115,  where  the  prior  decisions  of 
this  court  on  the  point  were  cited,  it  was 
held  that  the  measure  of  damage  for  wrong- 
ful conversion  of  property  is  the  value  of 
the  property  at  the  time  of  conversion,  with 
legal  interest  frcmi  the  date  of  conversion 
to  the  date  of  rendering  Judgm^it  It  is  con- 
tended that  some  other  courts  have  laid 
down  a  different  rule,  and  one  which  we 
should  follow.  Suffice  it  to  say  that  this 
court.  In  Boylan  v.  Huquet,  8  Nev.  345,  con- 
sidered at  some  length  this  question,  advert- 
ed to  the  decisions  taking  the  contrary  view 
and  adopted  the  rule  which  has  ever  since 
been  adhered  to,  and  we  see  no  reason  for 
repudiating  it  now.  True,  as  said  in  Ward 
T.  Cars(m  River  Wood  Co.,  13  Nev.  62,  spe- 
cial and  exemplary  damages  may  be  allow- 
ed in  certain  cases,  but  the  trial  court  did 
not  find  that  re^ndait  was  entitled  to  re- 
cover spedai  or  exemplary  damages. 

[I]  We  deem  it  proper  to  say,  also,  that 
the  learned  trial  Judge,  in  taking  a  90  per 
cent,  extraction  as  a  basis  for  figuring  the 
value  of  the  ore  in  question,  mer^  assum- 
ed that  a  90  per  cent  extraction  could  be 
obtained,  as  shown  by  hla  opinion,  and  did 
not  base  his  conclusi<n)  upon  any  evidoice 
Introduced  at  the  trial.  Courts  cannot  take 
judicial  notice  of  what  percentage  of  min- 
eral can  be  extracted  from  a  particular 
class  of  ore;  It  Is  a  matter  of  proof  in  each 
I>articular  case.  In  re  Richardson  v.  Nation- 
al Ore  P.  &  R.  Oa,  84  Nev.  406^  124  Pac 
779,  it  was  said : 

"Courts  in  this  state  will  take  Judicial  knowl- 
edge of  the  fact  that  processes  of  crushing,  amal- 
gamating, and  cyaniding  ores  will  not  effect  an 
extraction  of  100  per  cent,  of  the  metallic  coo- 
tent  What  would  be.  a  reasonable  per  cenL  of 
extraction  would  depend  largdy  upha  the  pro- 
cess used  and  the  character  of  the  ore;  but 
there  is  notiiing  in  this  case  to  show  what  ought 
to  have  been  sneh  extraction." 

Counsel  tor  appellant  sorest  in  their 
brief  that  In  case  this  conrt  finds  that  appel- 
lant was  gnllty  of  conversion  the  Jndgmoit 
may  be  reduced  to  $287.28.  with  l^al  inter- 
est from  the  date  of  conversion,  wblch  It 
claims  is  based  upon  the  highest  sdllng 
price  of  the  metallic  contmta  of  the  ore  dur- 
ing July,  1914.  Since  tbe  evidence  in  this 
case  Is  such  that  it  Is  impossible  for  us  to 
say  for  just  what  sum  the  Judgment  should 
be,  it  Is  ordered  that  tbe  Judgment  of  the 
district  court  be  reversed  and  the  cause  re- 
manded for  a  new  trial,  unless  tbe  respond- 
ent agrees,  within  10  days  from  the  filing 
of  the  remittitur  herein  In  the  district  court, 
in  a  written  statement  filed  with  the  clerk 
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of  said  c<>iirt,  to  a  reduction  of  the  said 
Judgment  to  tbe  sum  of  $287.2S,  with  legal 
ioterest  as  aforesaid ;  in  wblch  event,  the 
Jadgmnit  as  tfaos  modified  will  be  af&rmed ; 
appellant  to  recoT»>  its  costs  od  appeaL 

UcCABBAN,  a  J.,  and  BANDEBS,  J., 
concur. 


STATE  V.  McFARLIN.    <No.  2291.) 
(Supreme  Conrt  of  Nevada.    April  30,  1918.) 

1.  IirmcncXHT  ahd  ZitTCibicatzon  «es»110(13) 
— Blemknts. 

Embezelement  is  a  statutory  crime,  and  all 
that  is  necessary  in  charging  the  offense  is  to 
follow  the  statute. 

2.  BMBEzzuaantT  Csaof^i— Bxaments— SiArn- 

TOBT  PBOVISIONB. 

An  information  alleging  that  defendant  wbb 
manager  of  a  coanty-owned  telephone  system, 
and  as  sndi  manager  came  Into  posaeauon  of 
certain  money  for  transmission  to  the  coanty 
treasurer,  and  feloniously  converted  ^it  to  his 
'  own  use,  sufficiently  charged  embeszlement  un- 
der Rev.  Laws,  |  6658,  as  to  misappn^riation 
tt  corporation  mimey  by  agent,  manager,  or 
derfc  thereof. 

3.  CsiiuNAL  Law  «=»434— Evidence— Books 
OF  Account. 

In  prosecution  of  manager  of  county-owned 
telephone  system  for  embesilemeat,  It  was  im- 
proper to  introduce  books  at  account  of  the  aya- 
ton,  where  defendant  was  not  familiar  with  the 
books  and  his  attention  bad  not  been  called  to 
the  particular  accounts  introduced. 

4.  Embezzukbut  «s»38— Evidboick— 6ah- 

BUNG. 

In  prosecution  of  county  official  for  em- 
bezzlement, it  was  improper  to  admit  evidence 
that  he  played  slot  machines  for  trade  checks  to 
a  limited  extent. 

6.  Ckiminal  Law  «=»673(2)  —  Evidence  of 

OtHBB  OFraNBES— iNSTBUCnONS. 

In  prosecution  for  embezzlement  of  certain 
money,  the  court  should  instruct  as  to  tbe  pur- 
pose for  which  other  shortagsa  might  be  cmisid- 
ered  by  the  jury. 

6^  CuwHAL  Law  «=»369(1)  —  EviniNCB  or 
Otheb  Offenses. 
Evidence  of  other  crimes  can  generally  be 
conndered  only  when  it  tends  to  establish  mo- 
tive, intent,  absence  of  mistake  or  accident,  a 
common  plan  or  acbeme,  or  identity. 

Appeal  from  District  Court,  Churchill 
County;  T.  C.  Hart,  Judge. 

George  B.  McFarlln  was  convicted  of  em- 
bezzlement, and  from  the  Judgment,  and  de- 
nial of  bis  motion  for  new  trial,  he  atq>eals. 
Beversed,  and  new  trial  granted. 

See,  also,  167  Pac.  1011. 

James  M.  Frame  and  Howard  Browne, 
iMtli  of  Reno,  fOr  appellant  Geo.  B.  Tbatdi- 
er.  Att7.  Gen.,  and  G.  J.  Kenny,  DIat  Att^.. 
of  Fallon,  for  the  Statfc 

« 

COLESAAN,  J.  Appellant  was  convicted  In 
the  district  conrt  upon  Hie  charge  of  entbea- 
Elemmt,  and  appeals  from  the  jud^oit,  and 
from  tbe  order  denying  a  motion  for  a  new 
trial. 

It  was  urged  In  the  trial  court  that  the  In- 
formation does  not  charge  an  offense,  and 


the  same  objection  is  presented  for  our  con- 
slderatlOD.  It  Is  said  that  the  InformatioD 
la  bad,  because  (1)  there  is  no  allegation  that 
the  defendant  was  authorized  to  receive  the 
money ;  (2)  there  is  no  allegation  that  the  de- 
fendant was  Intrusted  with  the  money  by 
virtue  of  hla  emplf^ment;  and  <3)  there  Is 
no  allegation  that  defendant  was,  by  virtue 
of  his  employment,  charged  with  the  duty  of 
receiving  the  money.  To  sustain  these  conten- 
tioDS  our  attention  is  called  to  Ex  parte 
RIcord,  11  Nev.  287;  Klcord  v.  O.  P.  R.  R. 
Co.,  15  Ner.  167;  People  v.  Bailey,  23  Cal. 
577;  People  v.  Shearer,  143  CaL  66,  76  Pac. 
813. 

[1,2]  Without  undertaking  to  spedflcally 
point  out  wherein  the  cases  mentioned  are 
not  in  p<^t,  we  think  It  sufficient  to  say 
ttmt  th^  were  Instituted  under  statutes  un- 
like our  present  statute.  Bmbezzlemait  is  a 
statutory  CTlme,  and  all  that  is  necessary  in 
charging  the  offense  Is  to  follow  the  statute. 
The  statute  under  which  the  case  was  Insti- 
tuted Is  section  6^,  Revised  Laws,  and  that 
portion  which  la  <^  ImpcHrtance  In  consider- 
ing the  objections  urged  reads  as  ftAIows: 

"Any  agent,  manager  or  clftrk  of  any  •  •  • 
corporation    *    *    *    with  whom  any  money 

*  *  *  riiall  have  been  deposited  or  intrusted 
who  shall  use  or  appropriate  such  money 

*  *  *  or  any  part  thereof  in  any  manner  or 
for  any  other  purpose  than  that  for  which  the 
same  was  deposited  or  intrusted,  shall  be  guilty 
of  embezzIemenL   •   •   • " 

Omitting  the  formal  parts  of  the  informa- 
tion in  question,  it  charges  tliat  the  defend- 
ant— 

"while  then  and  there  an  employ^  of  the  county 
of  Churchill,  a  political  subdivision  of  the  state 
of  Nevada,  to  wit,  the  duly  appointed  and  a<A- 
ing  manager  of  the  GhnrchlU  County  Telephone 
&  Telegraph  System,  which  said  system  being 
then  and  there  exclusively  owned  and  operated 
by  tbe  said  county  of  Churchill,  state  of  Nevada, 
and  then  and  there,  by  virtue  of  aaid  employ- 
ment, as  manager  aforesaid,  there  came  hito  the 
possession  and  under  the  control  of  said  defend- 
ant, for  transmission  to  the  county  treasurer  of 
the  said  coanty  of  Churchill,  state  of  Nevada, 
the  sum  of  $556.02,  lawful  money  of  the  Uaited 
States,  of  the  personal  property  of  the  said 
county  of  Gburcbill,  state  of  Nevada,  said  sum, 
$566.02,  lawful  money,  bring  public  money  re- 
ceived by  said  defendant  for  the  said  county  of 
Cburchlll,  state  of  Nevada,  during  the  month  of 
March,  A.  D.  19l6,  while  said  public  money  and 
personal  property  were  so  in  hia  posseasion  and 
under  his  control  by  virtue  of  said  employment 
as  aforesaid,  then  and  there,  to  wit,  on  tbe  31fit 
day  of  March,  A.  D.,  1916,  or  thereabout,  said 
defendant  did  willfully,  feloniously,  and  unlaw- 
fully use,  embezde,  and  convert  said  sum  of 
public  money  and  personal  propwty,  received  by 
aim  aa  aforesaid,  for  his  own  private  purposes 
and  for  a  purpose  other  than  one  duly  authoris- 
ed by  law.^' 

It  will  be  Been  that  tbe  information  chaiv 
es  that  tbe  defendant  was  manager  of  the 
telephcne  s^ton;  that  as  such  manager 
there  came  Into  Ids  possession  and  under  his 
control  certain  money,  the  property  of 
Churchill  county;  that  It  came  into  his 
hands  for  a  specific  purpose,  viz.  for  trans- 
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mission  to  the  county  treasurer;  that  white 
the  money  was  In  his  possession  for  that  pur- 
pose he  feloniously  and  unlawfully  converted 
it  to  his  own  uae.  These  allegations  seem 
to  fully  comply  with  the  requirements  of  the 
statute.  We  think  tbat  the  information  Is 
good. 

[8]  It  is  also  urged  that  the  trial  court 
erred  In  overruling  an  objection  to  certain 
pages  in  the  boobs  of  account  of  the  telephone 
system,  oCCered  in  evidence  by  the  state. 
This  objection  should  have  been  sustained, 
and  the  failure  to  do  so  was  prejudicial  to 
the  defendant.  The  defendant  was  not  the 
bookkeeper,  did  not  understand  bookkeeping, 
was  not  familiar  with  the  books,  and  his  at- 
tention was  never  directed  to  the  Items  on 
the  pages  Introduced  in  evidence.  It  Is  a 
general  rule  that  where  an  employe  of  a  con- 
cern is  on  trial  for  embezzlement  neither  the 
books,  nor  portioi^s  of  the  books  of  the  con- 
cern, which  are  not  In  the  defendant's  hand- 
writing, are  legal  evidence  against  him,  un- 
less there  be  testimony  tending  to  show  that 
his  attention  was  called  to  them  and  that  he 
made  some  admission  in  regard  to  the  por- 
tion offered  in  evidence.  Leng  v.  State,  97 
Ala.  46,  12  South.  183.  In  People  v.  Bum- 
ham,  119  App.  Mt.  302,  104  N.  T.  Supp.  725, 
which  was  a  case  similar  to  the  one  at  bar, 
It  was  said: 

"There  was  also  evidence  admitted,  against 
the  objection  and  exception  of  the  defendant,  in 
relation  to  the  entry  in  the  books  of  the  corpora- 
tion respecting  this  payment,  which  was  Incom- 
petent as  agamst  the  defendant  He  was  not 
shown  to  have  had  anything  to  do  with  these 
books,  or  any  knowledge  of  their  contents,  or 
any  connection  with  the  entries.  The  books  of 
a  corporation  are  not  evidence  as  against  an 
officer  of  the  corporation  in  a  criminal  prosecu- 
tion against  him.^' 

In  People  v.  Blackman,  X27  Oal.  248,  09 
Pac.  573,  where  this  identical  question  was 
before  the  court,  It  was  said: 

"A  great  many  entries  made  In  a  great  many 
books  were  offered  and  received,  over  the  objec- 
tion of  defendant.  It  appeared  that  some  of  the 
entries  were  in  the  handwriting  of  defendant, 
and  others  were  not.  Tbey  were  introdnced, 
not  only  to  show  the  receipt  of  money  by  the 
defendant,  bnt  also  to  show  forced  balances,  and 
thereby  to  raise  the  presumption  of  gnilt.  The 
bookkeeper  was  not  sworn  as  a  witness,  but  tbey 
were  merely  shown  to  be  books  kept  by  the  com- 
pany. Bolton,  the  bookkeeper,  at  about  the 
time  the  shortage  was  discovered,  had  committed 
suicide.  The  position  of  the  learned  judge  of 
the  trial  court  was  stated  by  bim:  '^is  is  one 
of  the  books  of  the  company.  He  is  charged  b:r 
the  by-laws  and  the  custom  of  the  company  with 
the  keeping  of  the  books.  This  book  was  pre* 
stimably  in  his  custody  and  under  his  control. 
I  don't  care  who  kept  It.  If  there  is  anything 
wronK  about  it,  that  is  for  the  defense.'  As  a 
matter  of  course,  this  view  is  not  Insisted  upon 
here.  The  presumption  of  innocence  would 
overcome  all  the  presnmptiona  of  knowledge  and 
control,  if  they  existed;  and  it  was  for  the  pros- 
ecution to  show  that  the  defendant  was  respon- 
sible for  the  condition  of  the  books,  and  in  a 
criminal  proceeding  it  is  not  enough  tbat  it  was 
his  dnty  to  know  of  their  contents,  and  that  in 
a  civil  action  tbey  would  be  competent  evidence 
against  him  on  that  ground.  He  cannot  be  held 
for  the  crime  of  embeaalement  because  ha  has  I 


negligently  performed  hia  duty  as  secretory  of 
the  corporation,  but  sudl  consequence  might  re- 
sult under  the  rolings  of  the  court.  Moat  of 
the  books  were  in  the  handwriting  of  Bolton. 
It  was  not  shown  that  defendant  examined  them 
to  see  that  they  were  correct  or,  save  by  the 
presnmptlDn  mentioned,  Omt  he  knew  anything 
about  th«n.*' 

See,  also,  Rudd  t.  Bobinwm,  126  N.  T.  113, 
28  N.  B;  1046,  12  K  B.  A.  478,  22  Am.  St 
Bep.  816 ;  State  t.  Carmean,  126  Iowa,  291, 
102  N.  W.  97,  106  Am.  6t  Bep.  362;  People 
V.  Rowland,  12  CaL  App.  6,  106  Paa  428. 

[4]  It  Is  next  contended  that  Hie  trial  court 
should  bare  excluded  tbe  erldence  offered  rti- 
atlve  to  tbe  defoidant's  playing  slot  ma- 
chines. The  testimony  sbows  no  gambling 
on  the  part  of  tbe  defendant,  other  than  by 
playing  slot  machines  for  "blngies,"  whlcSi 
were  good  In  trade  only,  and  the  extent  to 
which  be  Is  shown  to  have  Indulged  In  the 
practice  was  not  extensive.  Under  the  cir- 
cumstances, we  think  the  objection  to  this 
testimony  should  have  been  sustained. 

[B,  t]  Evidence  of  other  shortages  than 
that  charged  In  the  lnfc«-matlon  was  admit- 
ted upon  the  trial  of  this  case,  and  In  in- 
structing the  Jury,  before  tbe  case  was  sub- 
mitted, the  court  gave,  at  the  request  of 
counsel  for  the  defendant,  the  fMlowing  In- 
struction: 

"Tbe  partlcalar  offense  charged  against  the 
defendant  Is  an  alleged  shortage  occurring  on  or 
about  the  31st  day  of  March,  1916,  and  It  is  for 
tbat  offense,  and  for  that  offense  alone,  that  the 
defendant  is  on  trial.  While  the  testimony  of 
other  allowed  shortages  In  the  year  1916  have 
been  admitted  in  evidence.  It  Is  mily  proper  for 
yon  to  consider  such  testimony  in  so  far  as  the 
same  tends  to  throw  light  upon  the  transactions 
of  the  month  of  March,  1916,  as  alleged  in  the 
information,  and  before  you  can  convict  the  de- 
fendant of  the  offense  c»ia»ed  in  the  informa- 
tion you  must  find  from  the  evidence  beyond 
a  reasonable  doubt  that  the  offense  all^f^  in 
the  information  was  committed  on  or  about  tbe 
Slst  day  of  March,  1916." 

Some  hours  after  the  case  had  been  sub- 
mitted, the  Jury  returned  Into  court  and 
made  It  clear  that  they  did  not  fully  under- 
stand the  purposes  for  which  they  might  con- 
sider the  evidence  of  other  shortages  than 
that  charged  In  the  information.  After  some 
discussion,  the  court  Instructed  tbe  Jury  oral* 
ly  as  follows: 

"Then,  gentlemen  of  the  jnry,  I  will  further 
instruct  you,  as  to  the  Instructions  already  giv- 
en, that  it  is  proper  for  you  to  consider  all  of  the 
testimony,  certainly,  wolch  is  before  you,  and 
that  yon  may  and  diould  take  Into  consideration 
all  of  the  testimnoy  as  submitted,  whether  it  be 
concerning  transactions  tbat  took  place  in  1916 
or  the  year  previous,  in  determining  whether  or 
not  the  defendant  is  guilty  of  the  charge  con- 
tained in  tbe  information,  but  that  you  only 
tske  those  things  into  consideration  for  the  pur- 
pose of  considering  and  determining  whether  the 
defendant  is  guilty  of  the  charge  as  contained  in 
the  information  and  for  no  other  purpose. 

"I  will  say  further,  gentlemen,  by  way  of 
instruction,  tiiat  you  cannot  find  the  defendant 
guilty  of  any  other  charge  than  that  contained 
in  the  Information,  but  that,  in  determining 
whether  or  not  he  is  guilty  of  the  charge  in  the 
information,  you  are  permitted  and  should  take 
into  consideration  all  of  tbe  evidence  as  to  the 
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eircumstanceB  and  transactions  during  tba  tlm« 
covered  bT  the  testimony  dnring  the  time  not 
only  of  1917,  aU  of  1916,  daring  the  year 

It  Is  contended  tlut  the  oral  iDstrnctlons 
siren  by  tbe  court,  as  qnoted,  were  erroneoas 
and  mlBleadlng.  We  are  ot  the  opinltm  that 
the  coart  should  have  Instructed  as  to  tbe 
purposes  for  wUch  other  shortages  than  that 
chai^  In  the  Information  might  have  been 
considered  by  the  Jury.  It  Is  the  general  rule 
that  evidence  ot  the  perpetration  of  distinct 
crimes  from  those  for  which  a  defendant 
Is  btilns  tried  wUl  not  be  considered.  There 
are,  however,  exceptions  to  this  general  rule. 
In  tbe  well-known  case  of  People  t.  Moll- 
neanx,  168  N.  Y.  264,  61 N.  B.  286,  62  L.  R.  A. 
188,  this  question  was  considered  at  length, 
and  It  was  held  that,  generally  speaking, 
evidence  of  other  crimes  might  be  considered 
only  when  It  tends  to  establish  either  (1)  mo- 
tive; (2>  intent;  ^  absence  of  mistake  or 
acddent ;  (4)  a  common  scheme  or  plan, 
embracing  tbe  commission  of  two  or  more 
crimes  so  related  to  each  other  that  proof  of 
one  tends  to  establish  the  others ;  or  (5)  tbe 
identity  of  the  person  charged  with  the  com- 
mission of  the  crime  for  which  the  defendant 
la  being  tried.  Such  Is,  we  think,  the  correct 
rule.  Horn  v.  State,  12  Wyo.  80.  73  Pac.  705; 
Bond  T.  State.  9  Okl.  Or.  696,  129  Pac.  666; 
People  V.  Ruef,  14  Oal.  App.  576,  114  Pac.  54 ; 
Williams  V.  State,  4  Okl.  Cr.  623,  114  Pac. 
1114;  Bice  V.  People,  55  Colo.  506,  136  Pac. 
74;  People  v.  Rowland,  12  Cal.  App.  6,  106 
Pac,  433,  No  doubt,  upon  another  trial  of 
tMs  case,  the  Jury  will  be  fully  Instructed  as 
to  tbe  purpose  for  which  evidence  of  other 
shortages  than  the  one  charged  In  the  In- 
formation may  be  considered. 

The  errors  assigned  to  the  refusal  of  the 
court  to  grant  a  new  trial  because  of  newly 
discovered  evidence  and  the  failure  of  the 
state  to  prove  the  venue  we  do  not  de«n  it 
necessary  to  consider,  as  these  questions  will 
not  arise  upon  another  trial. 

For  tbe  errors  pointed  out,  it  Is  ordered 
that  the  Judgment  and  order  appealed  trom 
be  reversed,  and  that  a  new  trial  be  granted 
tbe  defendant 

SANDERS,  concurs. 

* 

McOARRAN,  O.  J.  I  concur.  In  my  Judg- 
ment this  case  must  be  reversed  for  reasons 
In  addition  to  those  dwelt  upon  In  tbe  opinion 
of  Mr.  Justice  COLEMAN.  The  force  and 
effect  of  the  error  to  which  I  refer  Is  beat 
understood  when  the  record  Is  made  clear. 
The  indictment  charges: 

'^at  said  defendant,  on  tbe  Slst  day  of 
March,  A.  D.  1916,  or  thereabouts.  *  •  « 
at  and  within  the  county  of  Gburchfll,  state  of 
Nevada,  while  then  and  there  an  emplny^  of  the 
county  of  Chorcbill,  a  political  snbdivlslon  of 
the  state  of  Nevada,  to  wit,  the  duly  appointed 
and  acting  manager  of  tbe  Ghurchill  County 
Telephone  ft  Td^rraph  system,  which  said  sys- 
tem being  then  and  tiiere  exclusively  owned  and 
operated  by  the  said  coun^  of  Churchill,  state 
of  Nevada,  and  then  and  there,  by  virtae  of 


said  employment,  as  manager  afkiresald,  there 
came  into  tbe  possesrion  and  under  the  control 
of  said  defendant,  for  transmission  to  the  coun- 
ty treasorer  of  the  said  county  of  Churchill, 
state  of  Nevada,  tbe  sam  of  8656.02,  lawful  mon- 
ey of  Ae  United  States,  of  the  personal  moperty 
of  the  said  coun^  of  Ohnrchill,  state  of  Nevada, 
said  sntn,  ^559.02,  lawful  money,  being  public 
money  received  by  said  defendant  for  the  said 
coun^  of  Cburtfbill,  state  of  Nevada,  during 
the  month  of  March,  A.  D.  1916,  while  said  pub- 
lic money  and  personal  property  were  so  in  his 
possession  and  nnder  his  control  by  virtue  of 
said  employment  aforesaid,  then  and  there,  to 
wit,  on  the  Slst  day  of  March,  A.  D.  1016,  or 
thereabouts,  said  defendant  did  willfully,  felo- 
niously, and  unlawfully  use,  embezzle,  and  con- 
vert said  aum  of  public  money  and  personal 
property,  received  by  Mm  as  aforesaid,  for  his 
own  private  purposes  and  for  a  purpose  other 
than  one  duly  authoriEed  by  law."^ 

During  the  course  of  the  trial  testimony 
was  admitted  of  other  shortages,  as  such 
were  made  to  appear  In  the  books  of  the 
tel^^one  ofBce.  It  must  be  presumed  that 
the  court  admitted  this  testimony  only  under 
tfre  well-known  exception  to  tbe  rule  exclud- 
ing proof  of  Crimea  other  than  that  ot  whlcb 
the  d^endant  stands  accused. 

The  court,  at  the  request  of  defendant, 
gave  tbe  following  instmctlon: 

"The  particular  offense  charged  against  the 
defendant  is  an  alleged  shortage  occurring  on  or 
about  tbe  Slot  day  of  March,  3916,  and  it  is  for 
that  offense,  and  for  that  offense  alone,  that 
the  defendant  is  on  trial.  While  the  testimony 
of  other  alleged  shortages  in  the  year  1916  have 
been  admitted  in  evidence,  it  is  only  proper  for 
you  to  consider  such  testimony  in  so  far  as  the 
same  tends  to  throw  light  upon  the  transactions 
of  the  month  of  March,  1916,  as  allued  in  tbe 
information,  and  before  you  can  convict  the  de- 
fendant of  the  offense  charged  In  the  information 
you  must  find  from  the  evidence  beyond  a  rea- 
sonable doubt  diat  the  offense  allied  in  tbe 
information  was  committed  on  w  aboint  tbe  Slst 
day  of  March,  1916." 

The  case  having  been  submitted  to  tbe 
jury,  the  record  dlsdoaes  that  they  appeared 
in  court  some  hours  later,  at  which  time 
a  colloquy  took  place  between  members  of 
the  Jury  and  tte  court  In  part  It  appears 
as  follows: 

"Foreman  of  the  Jury:  One  or  two  membem 
want  to  ask  a  few  questlona. 

"The  Court:  Do  yon  mean  as  to  some  featur* 
of  the  testimony,  or  do  yon  want  additional 
instnictlons? 

"Juryman:  On  Inatmctions. 

"The  Court:  As  to  some  feature  of  the  instruc- 
tions? 

"Juryman :  In  r^ard  to  using  the  evidence  as 
introduced  in  the  book,  whether  we  should  go  to 
the  last  of  the  year  or  not  in  that  book.  I  don't 
understand  the  instructions,  whether  we  are  to 
use  the  testimonv  as  introduced  by  the  books  up 
to  the  last  of  tbe  year.  PerliapB  I  can  make 
it  a  little  plainer  yet— whether  the  shortage 
claims  to  be  monthly  or  just  March ;  whether 
that  can  be  traced  up  from  month  to  month  to 
tend  to  connect  the  shortage  for  the  month  of 
March ;  whether  it  can  be  traced  up  to  the  end 
of  the  year  or  not  That  Is  the  misunderstand- 
ing, is  it  not? 

"Jury:  Yes. 

"Mr.  Frame  (counsel  for  defendant) :  I  would 
suggest  that  the  court  call  their  attention  to 
the  instruction  that  covers  that  point. 

"The  Court:  Of  course,  if  the  jury  does  not 
feel  clear  as  to  what  the  law  is  concerning  aoy 
features,  I  think  they  should  be  given  additional 
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instructions;  however,  the  court  cannot  give  any 
farther  inatrtictioiis,  except  Id  writltw.  ezc(>pt 
deadred  hy  oooniel.  If  the  plaintiff  or  defeodant 
wishes  to  submit  any  additional  iuBtmctioD  to 
the  Jury,  I  think  the  thing  to  do  would  be  to 
pass  upon  those  as  presented,  and  then  submit 
additfcmal  instmctioiis  if  the  jury  does  not  feel 
clear.  Of  course,  I  am  wilUntr  to  follow  the 
instrnctifnis  of  counsel 

"Mr.  Frame:  I  was  going  to  suggest  that  the 
court  read  to  the  jury  the  instructions  already 
given  on  that  point,  and  if  not  satisfactory,  or 
the  jury  wants  further  information  or  any  mem- 
ber of  It,  and  indicates  that,  then  we  wiU  know 
Just  what  point,  particular  point,  to  address  an 
instmctiMi  to." 

Here  It  appears  that  tlie  oonrt  read  the 
InstmctloD  bearing  upon  this  phase  of  the 

evidence,  and  then  the  colloqtiy  continued 

"Juryman:  That  particular  place  that  the 
difficulty  arises  in  the  minds  of  the  jurors  is 
whether  that  can  be  connected  with  any  short' 
age  during  the  month  of  March,  can  be  traced 
from  month  to  month  np  to  the  end  of  the  year. 
Some  of  them  are  not  cleai^-don't  feel  satisfied 
that  they  can  go  beyond  the  month  of  March. 

"The  Court:  If  connsel  consents  that  any  ad- 
ditional instroction  be  given  verbally  or  in  writ- 
ing as  the  law  permits,  you  may  insist  on  that 

"Mr.  SVame:  However,  I  would  have  no  oh* 
jection  to  the  court  orally  esi»laining  this  in- 
Btraction  to  the  jury." 

Whereupon  tiie  court  proceeded  as  follows: 
"Then,  gentlemen  of  the  jury,  I  will  further 
instruct  you,  as  to  the  instructions  already  giv- 
en, that  it  Is  proper  for  you  to  consider  all  of 
the  testimony,  certainly,  which  Is  before  you, 
and  that  you  may  ana  should  take  into  con- 
sideration all  of  the  testimony  as  submitted, 
whether  it  be  concerning  transactions  that  took 
place  in  1&16  or  the  year  previous,  in  determin- 
ing whether  or  not  the  defendant  Is  guilty  of  the 
charge  contained  in  the  information,  but  that 
,vou  only  take  those  things  into  consideration  for 
the  purpose  of  conBiderlng  and  determining 
whether  the  defendant  is  guilty  of  the  charge  as 
contained  in  the  information  and  for  no  other 
purpose. 

"Mr.  EVame:  And,  if  the  court  idease.  I  de- 
sire to  request  the  court  at  this  time  to  add  the 
further  Instruction  to  the  one  already  ^ven  to 
the  effect  tiiat  the  jury  would  not  be  justified 
in  convicting  the  defendant  of  any — upon  any 
ihortage  which  is  alleged  to  have  occurred  with- 
in some  other  month,  or  at  some  other  time 
than  March  31. 1916. 

"The  Court:  I  wlU  say  farther,  gentlemen, 
by  way  of  instruction,  that  you  cannot  find  the 
defendant  guilty  of  any  other  charge  than  that 
contained  in  the  information,  but  that  in  deter- 
ffllaing  whether  or  not  he  is  guilty  of  the  charge 
in  the  informatlcm  that  you  are  permitted  and 
should  toke  into  consideration  all  of  the  evidence 
aa  to  the  circumstances  and  transactions  during 
the  time  covered  by  the  testimony  during  the 
time  not  imly  of  1017,  all  of  1916,  daring  the 
year  1916.  Does  that  cover  the  point,  gentle- 
men? 

"Juryman:  ^at  covers  the  poin^  I  think." 

CiHlonbtedly  tbis  was  the  turning  point  In 
tbe  case,  fbr  it  Is  disclosed  that  the  jury  re- 
tamed  in  but  a  few  minutes  with  a  verdict 
of  gotlty.  The  oral  instroction  given  by  tbe 
court  as  to  the  evidence  of  other  shortages 
was  erroneons.  The  court  need  the  slgnlfl- 
cant  language: 

"You  may  and  should  take  into  considerstion 
an  of  the  testimony  as  submitted,  whether  it  be 
concerning  transactiras  that  took  place  in  1916 
or  the  year  previous,  in  determining  whether  or 


not  the  defendant  is  guilty  of  the  diarge  con- 
tained in  the  information. 

And  again  tbe  court  said: 

"In  determining  whether  or  not  ht  ia  guilty 

of  the  charge  in  the  information,  •  •  •  jpoa 
are  permitted  and  should  take  into  consideratioa 
all  of  the  evidence  as  to  the  circumstances  and 
transactions  during  the  time  covered  by  the  tes- 
timony, during  the  time  not  only  of  1917,  all  ai 
1016.  during  the  year  1916." 

There  Is  no  rule  of  criminal  JartqtmdeDce 
to  which  tbe  anthorltiefl  have  mwe  tenaciotta* 
ly  adhered  tban  that  whldi  an>Uw  to  proof 
of  other  crimes  than  that  for  which  tbe  de- 
fendant stands  accaaed.  ThB  general  role  In 
this  reqiect,  and  tbst  whixix  baa  constltDt- 
ed  an  nnalterable  role  In  American  Juriqmi- 
denc^  Is  that,  wboi  one  Is  pot  upon  trial  for 
an  otteaae.  If  be  is  to  be  convicted  at  all.  It 
must  be  mly  upon  ertdence  wblcb  Aowa  bia 
guilt  of  that  offense.  To  tbls  role  then  Is 
a  well-deflned  exertion.  This  exception.  It 
may  w^  be  stated,  permits  tbe  prosecntion 
to  put  In  evidence  all  relevant  fttcts  and  dr- 
ennutances  wblcb  tend  to  establisb  any  of 
tbe  constltutoit  el«nent8  of  tbe  crime  of 
wblcb  the  defendant  is  accused  In  tbe  case  on 
trial,  even  though  such  facts  and  drcom- 
stances  tend  to  prove  that  tbe  defendant  has 
committed  other  crimes.  The  application  of 
tbe  exception  of  tbe  admissibility  of  evidence 
most  depend  largely  on  the  crime  charged 
and  the  circumstances  under  which  the  same 
was  committed.  Evidence  of  this  character, 
when  the  same  is  admitted  by  the  trial 
court,  calls  for  an  Instruction  to  the  Jary 
emphatically  limiting  the  purpose  for  which 
such  evidence  may  t»e  considered  by  them. 
Evidence  of  other  offenses  than  that  charged 
In  an  indictment  baa  been  In  all  Jurisdic- 
tions guarded  against,  and  courts  and  text- 
writers  have  warned  against  the  introduc- 
tion of  such,  drawing  attention  to  the  havoc 
that  may  be  wrought  unless  safeguarded  1^ 
instruction  clear  and  unequivocal. 

By  tbe  language  of  the  trial  court  here  the 
jury  was  instructed,  and  that,  too,  at  a  point 
In  their  consideration  when  a  misguiding 
word  meant  the  fixing  of  the  verdict,  that  in 
determining  whether  or  not  the  defendant  was 
guilty  of  the  charge^n  the  Information  they 
should  take  into  consideration  all  of  tbe  evi- 
dence as'  to  the  circumstances  and  transac- 
tions during  the  time  covered  by  the  testi- 
mony, during  the  years  1916  and  1917.  The 
jury  was  told  by  the  court  that  they  should 
only  take  those  things  into  consideration  for 
the  purpose  of  considering  and  determining 
whether  the  defendant  was  guilty  of  the 
charge  as  contained  in  the  Information,  and 
for  no  other  purpose.  Here  was  a  direction 
from  the  court  that  the  jury  should  consider 
the  evidence  of  other  shortages  to  establish 
the  shortage — hence  the  crime — of  March  3J, 
1916.  This  Instruction  had  a  direct  bearing 
upon  a  peculiar  element  of  evidence,  name- 
ly, tbe  books  of  the  telephone  office;  and 
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here  the  observation  In  the  oidnlon  of  Mr. 
Justice  COLKMAN  la  most  pertinent: 

"The  defendant  was  not  the  bookkeeper,  did 
not  understand  bookkeeping,  was  not  familiar 
with  the  bookst  and  his  attention  was  never  di- 
rected to  the  items  on  the  pages  introduced  in 
evidence. " 

Had  Uie  evidence  been  admissible  at  all, 
and  we  have  held  to  the  contrary  In  the 
opinion  of  Mr.  Justice  OOLEMAN,  It  was 
proper  that  it  should  be  accompanied  by  in- 
structions  designating  and  limiting  the  pur- 
pose tor  which  it  dwald  be  coniAdered.  In 
this  respect  It  may  be  observed  that  such 
evidence  is  admissible,  as  I  have  already 
stated,  and  may  be  considered  by  the  Jury, 
for  the  purpose  of  establishing  motive  or 
purpose,  or  as  proving  a  general  plan  or 
scheme  followed  or  carried  out  by  the  ac- 
cused. "When  such  testimony  Is  received," 
says  the  Supreme  Court  of  Colorado,  "the 
trial  Judge  should  then  limit  It  to  the  pur- 
pose for  which  it  Is  admitted.  Jaynes  t 
People.  44  Colo.  635,  99  Pac.  325,  16  Ann. 
Gas.  7ST. 


MACLEAN  V.  BRODIGAN",  Secretary  of  State, 
et  al.    (No.  2333.) 

(Supreme  Court  of  Nevada.    April  30,  1918.) 

1.  Statctes  «s>138{2>— Retivob  or  Statdte 
BT  TnxB— Elections— EtECTORB  in  Milt- 
TABT  Servict— "AMENmnENT"— ^'BsnaioN" 
—"Revive." 

The  provision  of  Gtmst.  art  4.  i  17,  that  no 
law  shall  be  revised  or  amended  by  reference  to 
its  title  only,  does  not  render  invalid  the  provi- 
sion of  8t.  1917,  c.  197,  that  electors  in  the 
military  service  of  the  United  States  may  vote 
in  accordance  with  St.  1889,  c.  94,  which  was 
repealed  by  St.  1913,  c.  284;  revival  by  title  not 
being  prohibited;  for  an  "amendment"  is  an 
alterattoa  effecting  a  change  in  the  draft,  or 
form,  or  substance,  of  a  law  already  enacted,  or 
ef  a  bill  proposed  for  enactment,  but,  when  the 
legidative  body  attempts  to  revise,  it  thereby  as- 
sumes to  make  additions  or  changes  or  correc- 
tioBB  to  alter  or  reform  somethii^  then  in  force 
and  effect,  and  '^virion"  In  a  legislative  sense 
applies  only  to  a  measure,  hill,  or  law  then  hav- 
ing existence,  life,  and  force,  and  cannot,  in  the 
nature  of  things,  apply  to  a  nullified  or  repealed 
act;  and  the  term  "revive,"  as  m>idied  to  legis* 
lative  proceedings,  signifies  the  reconference  of 
validity,  force,  and  effect,  at  least  the  recon- 
ference of  such  validity,  force,  and  effect  as  the 
revived  measure,  law,  or  bill  formerly  possessed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Amrad- 
ment;  Reviuon;  Revive.] 

2.  Statutes  «=170— Incobporation  of  Re- 
pealed Aci^Effbct. 

Where  one  act  of  the  Legislature  specifically 
adopts  the  provisions  of  another  act  upon  th»f 
same  general  subject,  the  effect  is  to  ineorpotate 
the  uopted  act,  making  it  effective  for  the 
designated  purpose,  and  that  the  adopted  act  has 
been  repealed  is  immaterial. 

3.  Elections  4s99  —  Voting  ~  Persons  En- 

OAOKD  IN  "MhJTART  SERVICE." 

St  1817,  c.  197,  providing  for  taking  of 
votes  of  electors  in  the  military  service  of  the 
United  States,  is  a  compliance  with  Const,  art. 
2,  i  3,  and  is  not  void  for  discrimination  UEaiost 
sleetors  in  the  naval  service,  or  cmacripted  men 


in  the  military  service,  since  "military  service" 
includes  every  branch  of  service  In  either  the 
armies  or  navies  of  the  United  States. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  ai^  Second  Swles,  Military 
Service.] 

Appeal  from  District  Court,  Ormaby  Coon- 
ty ;  Frank  P.  Langan,  Judge. 

Action  by  Donald  Ukudean  against  George 
Brodigan,  as  Secretary  of  State  of  the  State 
of  Nevada,  and  Maurice  J.  Sullivan,  as  Lieu- 
tenant Governor  and  ex  offldo  Adjutant  Gen- 
eral of  the  State  of  Nevada.  From  mder 
overruling  a  gmeral  donnrrer  to  tbe  com- 
plaint and  Judgment,  the  deCendants  appeaL 
Reversed. 

Geo.  B,  Thatcher,  Atty.  Gen.,  and  E.  T. 
Patrick  and  Wm.  McKnlght,  Deputy  Attys. 
Gen.  (Hoyt,  Gibbons,  French  ft  Springmeyer, 
of  Reno,  of  counsel),  for  appellants.  W.  E. 
Baldy,  of  Carson  City  (R.  A.  McKay,  ot 
Carson  City,  of  counsel),  for  respondent  H. 
V.  Morehouse  and  James  Glynn,  both  of 
Rrao,  and  Alfred  C%art%  of  Caraon  Gt^, 
amid  curis& 

McCARRAN,  O.  J.  Tbla  action  was  com- 
menced in  tbe  district  court  to  enjoin  the 
appellant  euUlvan,  as  adjutant  general,  from 
certifying  to  the  secretary  of  state  any  list 
or  lists  of  electors  now  engaged  In  the  mili- 
tary service  of  the  United  States,  and  to  en- 
join the  appellant  Brodigan,  as  secretary 
of  state,  from  incurring  any  expense  in  the 
purcbase  of  ballot  paper  or  registration  sup- 
plies f<H*  the  taking  of  the  votes  of  the  elec- 
tors of  the  state  of  Nevada  now  engaged  in 
the  military  service  of  the  United  States,  and 
from  incurring  any  cost  or  expense  therefor 
to  the  state  of  Nevada,  and  to  restrain  both 
ai^llants  In  their  ofiScial  capacity  from  do- 
ing anything  whatever  imposed  upon  them  or 
either  of  them  by  the  act  of  tbe  Legislature 
of  Nevada  of  March  14,  1889.  From  the  or- 
der overruling  a  general  demurrer,  an  appeal 
to  this  court  is  taken. 

[1]  One  question  only  Is  here  involved,  to 
wit:  Is  the  statute  of  March  14,|  1W9,  entltied 
"An  act  to  provide  for  taking  the  votes  of 
electors  of  the  state  of  Nevada,  who  may  be 
In  the  military  service  of  the  United  States," 
now  in  force  and  effect  as  a  mode  by  which 
dtlzens  of  this  state  now  In  the  military 
forces  of  the  United  States  may  vote  in  our 
state  elections?  The  act  Just  referred  to 
(Stat.  1888,  p.  108)  was  one  the  original  pur- 
pose of  which  was  to  take  the  vbte  of  the 
electors  of  the  state  of  Nevada  who  might 
be  In  the  service  of  the  United  States  and 
beyond  the  territorial  limits  of  the  state. 
It  provided  that  the  adjutant  general  of  the 
state  should  In  due  time  make  and  deliver 
to  tbe  secretary  of  state  duly  certified  sep- 
arate lists  for  each  county  having  soldiers 
In  the  service,  giving  the  names  of  all  guall- 
fled  electors  under  tbe  law  of  this  state  at 
tbe  time  of  thdr  enlistment,  eta    By  fbo 


4s9For  other  oasw  sea  same  tople  and  KBT-NUKBBR  in  all  Ker-Numbsred  Dtgaats  and  Indues 
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provisions  of  the  act,  the  secretarjr  ot  state 
was  required  to  Immediately  transmit  duly 
certified  copies  of  such  lists  to  the  command- 
ing officer  of  each  of  the  organizations  of 
which  electors  of  this  state  might  be  mem- 
bers. The  act  then  proceeds  to  prescribe 
for  the  holding  of  an  election  at  a  place  be- 
yond the  territorial  limits  at  this  state,  where 
electors  of  this  state  might  be  engaged  in  the 
military  service.  It  designates  who  should 
be  the  ofilcers  of  such  election,  how  the 
vote  should  be  counted  and  canvassed,  and 
how  the  same  should  be  returned  or  trans- 
mltted  after  the  election  was  conducted. 

By  an  act  approved  March  31,  1913,  en- 
titled "An  act  relating  to  elections  and  re- 
movals from  office,"  the  act  of  March  14, 
1899,  was  specifically  r^ealed.  Stat.  1913, 
p.  668. 

By  section  149  of  an  act  entitled  "An  act 
relating  to  Sections"  approves  Mandi  29, 
1915.  it  Is  provided: 

"Electors  of  the  state  of  Nevada  hi  the  mili- 
tary service  of  the  United  States  may,  when 
called  Into  such  service,  vote  in  accordance  with 
the  provirions  of  the  act  approved  Uardi  14, 
1899."   Stat  1915.  p.  D07. 

By  sectUm  101  of  an  act  entitled  "An  act 
relating  to  elections,"  approved  March  24, 
1917,  It  Is  provided: 

"Electors  of  the  state  of  Kevada  in  the  mill- 
tary  service  of  tiie  United  States  may,  when 
called  into  such  service,  vote  In  accordance  with 
the  provisions  of  the  act  approved  March  14, 
1899."   Stat  1917,  p.  885. 

It  Is  the  contention  of  respondent  here 
that  section  101  of  the  act  of  1917,  Just  quot- 
ed, Is  without  force  or  effect,  and  that  the 
act  of  March  14,  1899,  is  not  revived.  We 
hare  been  referred  especially  to  our  consti- 
tutional provision  (section  17  of  article  4), 
readliig  as  follows: 

"Each  law  enacted  by  the  Legislature  shall 
embrace  bnt  one  subject,  and  matter  properly 
connected  therewith,  which  sabject  shall  be 
briefly  expressed  in  the  title;  and  no  law  shall 
be  revised  or  amended  by  reference  to  its  title 
only;  but,  in  such  case,  the  act  as  revised,  or 
section  as  amended,  shall  be  re-«iacted  and  pab- 
lished  at  length.** 

In  furtherance  ci  respondaifs  contention, 
reference  Is  made  to  dedsirais  bearing  upon 
constitutional  provisions  somewhat  llbe  ours, 
bnt  a  studied  difference  may  be  noted  when 
comparing  our  constitutional  provlaion  vrith 
the  provisions  In  states  like  Alabama,  New 
Jersey,  and  Kansas,  in  each  of  whisii  It  Is 
provided: 

"No  law  sball  be  revived,  amended,  or  the 
provlsiona  thereof  extended  or  conferred,  by  ref- 
erence to  its  title  only ;  bat  so  much  thereof  as 
is  revived,  amended,  extended,  or  conferred,  shall 
be  re-enacted  and  published  at  length."  Const. 
Ala.  art.  4,  |  46. 

A  Ulte  provision  Is  found  In  the  Constitu- 
tion of  New  Jersey  (Const  N.  J.  art.  4,  {  7), 
and  also  in  the  Constitution  of  Kansas 
(Const.  Kan.  art.  2,  S  16). 

If  by  onr  constitutional  provision  the  Ijeg- 
Islature  was  prohibited  from  reviving  stat- 
utes by  title  only,  then  the  rule  recognising 


the  effect  of  the  c<mstitutlonal  Inhibition 
might  be  relied  on  by  respondent  here. 

In  Rl^  T.  Douglass,  82  Nev.  400,  108  Pac. 
444,  we  expressed  the  rule  directly  applica- 
ble here; 

"CongresB  Is  authorized  only  to  enact  such 
laws  as  the  national  Constitution  expressly 
grants  it  or  Is  clearly  Implied  with  the  grant; 
while  the  lawmaking  power  of  the  state  is  au- 
thorized to  enact  legislation  on  all  subjects 
which  are  not  expreaaly  prohibited  by  our  state 
Constitution  or  in  contravention  of  the  federal 
Constitution." 

The  Legislature  of  1017,  steeped  as  it  must 
have  been  In  the  atmosphere  of  contingency, 
when  the  annnra  borealls  of  war  was  ell  too 
visible,  sought  to  make  provision  for  the  tak- 
ing of  the  votes  of  citizens  of  this  state  who 
might,  at  the  time  of  the  holding  of  the  next 
election,  be  in  the  military  service  of  the  coun* 
try.  The  Legislature  of  1889  had  enacted  a 
law  (SHnprdiensiTe  and  effective  at  least  for 
conditlona  then  prevailing.  A  subsequent 
li^lslature  had  repealed  that  statute,  bnt 
the  Leglslatture  of  1817  sought  to  make  it  op- 
erative, not  as  an  individual  statute,  but  as 
a  part  of  the  wtn-king  i^an  ot  the  general 
election  law. 

Acts  of  the  Leglslatare  which  attempt  to 
revive  a  statute  formerly  nnlllfled  are  not 
to  be  confused  or  confounded  with  acts  at- 
tempUiv  to  amend  or  revise.  An  amendmoit 
Is  an  alteration  effecting  a  change  In  flie 
draft,  or  fbrm,  or  substance  Of  a  law  already 
enacted,  or  of  a  bill  proposed  tor  eoactment 
State  V.  Wright  and  Harris,  14  Or.  860,  12 
Pac.  708.  When  tbe  legislative  body  attenq^ 
to  revise,  It  thereby  assumes  to  moke  addi- 
tions or  dianges  or  ctnrectloas  to  alter  or  to 
reform  BometMng  tiben  in  force  and  effect. 
Revision  In  a  legldatlve  sense  can  only  apply 
to  a  measure,  bill,  or  law  then  having  exist- 
ence, life,  and  force,  and  cannot,  in  tbe  very 
nature  of  things,  apply  to  a  nuUifled  or  re- 
pealed act.  The  term  "revive,"  as  applied 
to  legislative  proceedings,  signifies  the  recon- 
ference  of  validity,  force,  and  effect;  at 
least,  the  reconference  of  such  vaDdit}*,  force^ 
and  effect  as  tbe  revived  measure,  law,  or 
bin  formerly  possessed.  While  revision  or 
amendment  by  title  only  is  by  our  Constitu- 
tion prohibited,  such  prohibition  does  not 
extOKl  to  revival  by  title,  hence  the  I^egts- 
lature  of  1917,  in  enacting  section  101  of  tbe 
election  law,  did  not  ran  counter  to  the  con* 
stitutional  provision. 

[2]  Where  one  act  of  the  Legislature  spe- 
dflcally  adopts  provisions  of  another  act,  the 
latter  being  of  the  same  general  subject-mat- 
ter, or  being  by  nature  or  substance  properly 
connected  therewith,  the  effect  of  the  adopt- 
ing act  is  to  Incorporate  the  adopted  act  and 
make  the  latter  effective  in  the  policy  and  Cor 
the  purpose  designated.  The  fact  that  the 
adopted  act  may  have  been  at  a  former  time 
r^>ealed  or  nullified  does  not  operate  against 
its  effectiveness  when  revived  by  adoption 
into  a  valid  and  ^ecUve  law.  J^ewls*  Sotb* 
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<^laiid  Stat  Oonst  (2d  Ed.)  p.  78&;  People 
r.  Glassco,  203  ni.  353,  67  N.  B.  499.  The 
role  which  we  have  applied  here  has  found 
sanction  even  nnder  that  strict  rule  of  con- 
stmcdoi?  which  applies  to  criminal  statutes. 
State  T.  Caseday,  68  Or.  429,  U6  Pac.  287. 

Id  reviTln;  a  statute  by  maldnff  the  same 
a  part  of  another  and  newer  act,  the  revlred 
or  adopted  statute  takes  Its  new  validity,  or 
new  life,  so  to  speak,  not  from  its  former  ex- 
istence or  enactment,  but  rather  by  virtue  of 
the  force,  effect,  and  life  of  the  adopting  stat- 
ute. A  r^al  of  a  reviving  or  adopting  stat- 
ute may  repeal  the  revived  or  adopted  provi- 
sion if  the  latter  had  been  repealed  prior  to 
the  time  of  adoption,  but  the  repeal  of  an 
adopted  statute,  where  the  same  was  in  force 
and  effect  at  the  time  of  its  adoption,  will 
not  affect  its  validity  or  operation  within  the 
scope  of  its  functions,  as  prescribed  by  the 
adopting  act.  Gaston  v.  LamUn,  116  Mo.  20, 
21  S.  W.  1100.  In  title  last-dted  case,  the 
court  voiced  the  rule  thus: 

"The  Koaeral  rule  govemiag  in  such  case  seems 
tD  be  that,  wliere  one  statute  refers  to  anotlier 
for  rules  of  procedure  prescribed  by  tbe  for- 
mer, the  former  statute,  if  speeifically  referred 
to,  becomes  a  part  of  the  referring  statute,  and 
the  rnles  of  procedure  prescribed  by  the  earlier 
statute,  so  for  as  they  form  a  part  of  the  second 
enactment,  continue  in  force,  although  the  ear* 
lier  statute  be  afterwards  modified  or  repealed." 

This  rule  might,  we  think,  be  regarded  in 
some  instances  as  too  general,  but  where  tbe 
language  of  adoption  or  revival  Is  direct  as 
to  reference  and  specific  as  to  Intendment, 
as  it  is  in  the  reviving  statute  here  involved, 
the  rule  is  eminently  applicable.  Ventura 
County  V.  Clay,  112  Cal.  66,  44  Pac.  488. 

It  might  be  noted  that  the  Supreme  Court 
of  Washington  OState  v.  Tauslck,  64  Wash. 
60,  116  Pac.  651,  35  L.  R.  A.  [N.  S.]  802),  has 
said,  under  conditions  not  unlike  those  pre- 
sented  here,  that  under  a  constitutional  in- 
hibition providing  that  no  act  shall  be  "re- 
vised" or  "amended"  by  mere  reference  to  Its 
title,  an  adopted  statute,  not  being  amenda- 
tory or  revisory  in  character,  is  not  obnta- 
ions  to  this  constitutional  provision. 

In  the  case  of  Brig  Aurora,  7  Oranch,  382, 
S  L.  Ed.  378,  the  Supreme  Court  of  the 
United  States  observed  the  rule.  There  pro- 
vision was  made  for  a  revival  of  a  statute  by 
proclamation  of  the  President,  contingent 
upon  certain  acts  of  a  foreign  nation.  The 
court,  in  addressing  Itself  to  the  subject, 
■aid: 

"We  can  see  no  sufficient  reason,  why  the  Leg^ 
iBlatnre  should  not  exercise  its  discretion  In  re- 
vivtaig  the  act  of  March  1, 1809,  either  expressly 
or  conditiooany,  aji  their  judgment  should  di- 
rect" 

In  the  case  of  Field  v.  Olark,  143  IT.  S. 
649,  12  Sup.  Ct  ^  86  L.  Ed.  294,  the  rule 
as  declared  in  tbe  Aurora  Case  was  ap- 
proved. 

Tbe  SDEHmne  Court  of  Florida,  in  the  case 
Ql  State  ex  reL  Attorney  General  v.  Green, 
86  Fla.  154,  18  South.  834,  met  tbe  Identical 


question  here  under  consideration,  and  under 
very  like  circumstances  as  to  repml  and  re- 
vival, and  under  a  constitutional  provision 
identical  to  ours.  Article  3,  f  16,  Const,  of 
Fla.  The  views  expressed  and  reasoning  fol- 
lowed by  the  court  there  Is  illuminative  of 
the  subject  There  the  court  drew  the  dis- 
tinction between  constitutional  provisions 
prohibiting  revival  of  statutes  and  those  pro- 
hibiting revision  of  statutes.  In  the  cose  of 
Quinlan  v.  Houston  &  T.  C.  By.  Co.,  89  Tex. 
366,  34  6.  W.  738,  the  Supreme  Court  of  Tex- 
as held  likewise.  To  the  same  general  effect 
is  tbe  application  of  tbe  rule  in  the  case  of 
Flanders  v.  Town  of  Merrimack,  48  Wis.  567, 
4  N.  W.  741. 

[3]  Section  3  of  article  2  <tf  our  Oonstltn- 
tion  provides: 

"The  right  of  suffra^  shall  be  eajoytA  by  all 
persons  otherwise  entitled  to  the  same  who  may 
he  in  the  military  or  naval  service  of  tbe  Unit- 
ed States;  provided,  the  votes  so  cast  shall  be 
made  to  apply  to  the  connty  and  township  of 
which  said  voters  were  bona  fide  residents  at  the 
time  of  their  enlistment ;  and  provided  further, 
that  the  payment  of  a  poll  tax  or  a  registration 
of  such  voters  shall  not  he  required  as  a  condi- 
tion to  the  right  of  voting.  Provision  shall  be 
made  by  law,  regulating  the  manner  b£  voting, 
holding  elections,  and  making  returns  of  such 
elections,  wherein  other  provMons  are  not  con- 
tained in  this  GoBstitntiQn." 

It  Is  contended  by  respondent  that  the  act 
of  1899,  If  the  same  was  revived,  Is  void  be- 
cause it  unduly  and  unjostiy  discriminates 
between  volunteers  In  the  United  States  army 
service  and  volunteers  In  tbe  naval  service, 
and  also  discriminates  between  volunteers  In 
tbe  United  States  service  and  conscripted 
men  in  the  military  service.  Their  contention 
in  this  respect  is  based  on  the  fact  that  no 
mention  is  made  of  those  electors  of  this  state 
who  may  be  in  the  naval  service  of  the  United 
States.  This  entire  contention  Is,  In  our 
Judgment,  met  by  the  fact  that  the  term  "mil- 
itary" Is  not  limited  In  its  application  to  the 
land  forces,  but  applies  equally  to  the  naval 
branch  of  the  nation's  offensive  and  defensive 
machinery. 

The  Circuit  Court  of  the  United  States,  In 
Re  Bums  (C.  C.)  87  Fed.  796,  regarded  the 
term  "military  service,"  as  used  in  ttie  third 
Article  of  War,  as  applying  as  well  to  tbe 
volunteer  army  as  to  the  regular  army  of 
tbe  United  States.  A  statute  prohlbitli^  the 
enlistment  or  musterii^  Into  the  military 
service  of  any  person  under  Uie  age  of  .21 
years  without  the  written  consent  of  bis  par- 
ents or  guardian,  was  Uiere  held  to  apply  to 
tbe  volunteer  forces  as  well  as  to  tbe  regular 
army. 

Tbe  milltai7  force  of  tbe  government  is 
seated  in  Its  army  and  navy.  These  are  co- 
ordinate factors,  and  an  iniUvldaal  belonging 
to  either  is  properly  in  tbe  military  service 
of  the  country.  The  case  of  Stocker  v.  Unit- 
ed States,  89  Ct  GL  800,  is  authority  for  the 
assertion  that  the  army  and  navy  constitute 
the  military  forces  of  the  govemminit. 
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It  maj  be  noted  In  paBsing  that  br  Uie  re- 
cent enactment  of  Congress  to  extend  protec- 
tion to  the  dTll  T^tB  of  membera  at  the  mill* 
tai7  and  naral  establlsbmoits  of  flie  United 
States  engaged  in  the  present  war  (approved 
March  S,  1918),  the  term  "person  In  mllitery 
service"  as  nsed  in  the  act  Is  declared  to  In- 
clude all  officers  and  enlisted  men  of  the  Reg- 
ular Army,  the  Regular  Army  Reserre^  the 
Officers'  Reserve  Corps,  the  Enlisted  Resorve 
Corps,  all  officers  and  enlisted  men  of  the 
National  Onard  and  the  National  Guard  Re- 
serve, and  all  officers  and  enlisted  men  of  the 
Navy  and  Marine  Corps  and  the  Coast 
Guard ;  also  all  officers  and  mllsted  men  of 
the  Naval  Militia,  Naval  Reserve  Force,  Ma- 
rine Corps  Reserve,  and  National  Naval  Vol- 
unteers. 

It  is  condoalve  of  the  question  to  say  that 
It  must  be  assumed  that  the  Legislature  of 
1890,  when  it  enacted  the  statute  revived  by 
our  act  of  1917,  did  so  with  a  view  to  comply- 
log  with  the  declared  policy  of  the  state  as 
enunciated  in  section  3  of  article  2  of  the 
Constitution.  It  must  be  Inferred  that  the 
Legislature  took  cognizance  of  the  terms  and 
provisions  of  that  section  of  the  Constitution, 
and  that  when,  In  the  act  of  March  14,  1899, 
it  used  the  term  "military  service,"  It  did  so 
advisedly  and  for  the  purpose  of  extending 
the  right  of  suffrage  to  all  persons  who  might 
be  In  the  land  or  naval  or  other  forces  of  the 
United  States.  Hence  the  logical  Inference 
may  be  drawn  In  favor  of  the  Intendment  of 
the  Legislature  that  the  term  "military  8«*v- 
ice"  was  used  In  contemplation  of  all 
branches  of  the  maintained  fighting  forces  of 
the  country.  Tbe  same  reasoning  must  apply 
as  to  the  legislative  Intent  when  section  101 
of  the  Act  of  1917  was  lncor[>orated  into  our 
statute  relating  to  elections. 

By  section  101  of  the  1917  act  relating  to 
elections  the  Legislature  sou^t  to  establish 
a  method  or  mode  by  which:  electors  of  the 
state  of  Nevada  In  the  military  service  of  the 
United  States  might  cast  their  vote  at  Sec- 
tions, (tectlon  101  of  the  act  of  1917  does  not 
limit  ita  CiKrce  or  effect  to  either  volunteers 
or  conscripted  men.  It  is  to  all  electors  of 
the  stete  of  Nevada  who  may  be  In  the  mili- 
tary service  of  the  United  States,  regardless 
of  how  QiBf  may  have  altered  that  service 
that  section  101  of  the  law  seeks  to  accord 
a  way  by  wtaidi  their  votes  nuy  be  taken, 
counted,  and  ctmvassed.  Sexme,  it  the  act 
ot  1899  applied  only  to  those  who  might 
have  been  In  the  military  service  of  the  Unit- 
ed States  as  volunteers,  nevertheless  the  pro- 
visions of  the  act  of  1^,  whereby  the  votes 
of  such  volunteers  might  be  token,  counted, 
and  canvassed,  are  by  the  act  of  1917  made 
applicable,  not  alone  to  volunteers,  but  to  all 
in  the  mUitarr  service  of  the  United  Stotes 
who  may  be  qualified  doctors  of  the  state  of 
Nevada. 


It  most  be  understood  that  we  do  not  as- 
sume to  deal  witb  tlie  question  (A  vxpedlaaer, 
or  as  to  whether  or  not  the  policy  ot  the  act 
of  ManA  14, 1689,  Is  wach  as  would  be  cauMr 
ered  in  keeping  vrltb  conditions  thalf ocmfront 
this  stete  tp-day;  nor  would  we  assume  to 
determine  the  ^ectlveness  of  the  stotute  of 
Blardi  14, 1899,  or  aa  to  Its  being  suffldeiitly 
compr^enslve  to  accomplish'  the  result  desir- 
ed under  pres»t  oondltlona.  Ot  this  we  may 
entertain  a  doubt;  indeed.  If  we  were  calleB 
to  pass  upon  the  qneetton  under  dlfferoit 
conditions  it  ml^it  be  found  necessary  to  ex- 
press dlffer^t  views;  but  this  is  an  aiveal 
from  an  orAer  overruling  a  general  demur- 
rer, and  we  assume  to  determine  one  questl<ni 
only. 

The  Legislature  of  1917  sought  to  establish 
a  method  by  which  electors  of  this  state  who 
might  be  In  any  braniA  of  military  service 
could  cast  their  vote  at  elections  held  In  this 
stete  during  such  service.  With  that  object 
In  view,  the  L^slature  adopted  and  Incorpo- 
rated Into  the  general  election  laws  the  meth- 
od by  which  a  similar  object  had  been  carried 
out  by  a  former  Legislature.  The  method  In 
the  former  instence  may  have  applied  only 
to  those  electors  who  were  then  in  the  mlllte- 
ry  service  under  the  volunteer  system,  bat  If 
the  Legislature  of  1917  Intended,  and  we  as- 
sume It  did,  that  this  method  should  now  ap- 
ply to  all  electors  In  the  military  service, 
regardless  of  the  manner  of  their  induction 
into  that  service,  such  intendment  must  be 
carried  out  so  far  as  possible.  The  result  In- 
tended may  be  incapable  of  accomplishment 
under  the  method  prescribed,  but  questions 
Involving  such,  if  they  arise,  are  for  the  fu- 
ture. 

The  order  and  Jui^ment  appealed  from  are 
reversed.  It  is  so  ordered. 

COLEMAN  and  SANDQRS,  JJ.,  ctmcur. 


MAZADB  V.  JUSTICE'S  COURT  OT  QOU>- 
FIELD  TP.,  BSMERAI1>A  OOUN- 

TT,  et  sL    (Na  2285.) 


(Supreme  Court  of  Nevada.    April  80,  1916J 

1.  Justices  of  the  Peace  «=>141(1)— Judo- 
icENTs  Reviewable— Obdbb  on  Cbbtiobuz 
— Appbal  nou  Justice's  Ooust. 

The  district  court  has  final  appellate  jaris- 
dictioD  over  justice's  court,  so  that  where  de- 
feodant,  having  suffered  adverse  Judgment  in 
Justice's  court,  orooght  certiorari  to  the  distriet 
court,  which  dismiased  the  writ,  the  Supreme 
Court  bad  no  jurisdlctioD  over  an  appeal  under 
the  title  of  the  cause  followed  In  the  Justice's 
court;  a  different  title  Imving  beoi  used  in  the 
district  court 

2.  APnCAL  AHD  Ebbob  «sp884(1>— JcnOMBRTB 
RBVnWABLB— ObDBB  ON  CitBTIOBABZ— AP- 
PEAL FBOU  JtrsTicE's  CouBT— Bond. 

Where  judgment  in  justice's  court  went 
against  defendaot,  and  he  brought  certlorsri 
agaiast  the  justice  to  review  the  judgment  in  the 
district  court  which  dismissed  the  writ,  a  bond 
on  ajipeal  to  the  Supreme  Court,  bearing  tbe 
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title  of  the  cause  Id  the  Justice's  court,  cave  no 
jumdiction  of  the  appeal  in  view  of  Bev.  Laws, 
H  5325,  5330,  prescribing  method  of  appeal. 

3.  ApPEAI,  and  EbBOB  ^9386{1)— JUDQICENTS 
ReVIBWABLX— ObDEB    on  CicBTIOBABX— AP 

PKAL  FBou  Justice's  Govbt— Bond. 
^  A  bond  on  appeal  from  order  dismisslnK 
writ  of  certiorari  to  review  judg^nent  of  jus- 
tice's court,  which  wag  never  filed  in  the  district 
court  as  required  by  Ber.  Lawa,  1 6340,  nor  ap- 
proved hy  the  Justices  of  the  Buprone  Court 
ander  aection  6358,  conferred  no  jurisdictloD 
of  the  appeaL 

Gertlonui  by  Louts  Blasade  to  rerlev  a 
Judgment  of  the  Justice's  Court  of  Goldfleld 
Township,  Esmeralda  County,  In  an  action 
by  If,  O.  Peterman  against  Lonls  Masade. 
From  tlie  Judgment  of  the  district  court 
dismissing  the  writ  of  cwtlorarl  and  order 
OD  motkn  for  new  trial  adberlng  to  tbe  far- 
mer xvllng,  Mazade  appeals,  and  defendant 
moves  to  dismiss  the  a^teaL  Aroeal  dis- 
missed. 

B.  Carter  Edwards,  of  Ooldfleld,  for  appel 
lant.  M.  A.  DlsUn,  of  Ooldfltf d,  for  resptmd- 
ants. 

hCcCAKBAN,  C.  J.  An  action  was  com* 
meuced  in  the  justice  court  of  Goldfleld  town- 
ship in  which  one  M.  C.  Peterman  was  plain- 
tiff and  Louis  Mazade  was  defendant.  Jni^ 
ment  was  entered  against  defendant  In  that 
court  and  he  sued  out  a  writ  of  certiorari 
In  tbe  district  court  Tbe  proceedings  In  the 
district  court  were  all  had  under  the  en- 
titlement, "Louis  Mazade  t.  Justice's  Court 
of  QoldfieOd  Township,  In  the  County  of 
Esmeralda,  State  of  Nevada,  and  Marrln 
Arnold,  Justice  of  the  Peace  of  said  Justice's 
Court." 

la  the  district  court  the  writ  of  certiorari 
was  dlsml^ised.  On  motion  for  new  trial, 
tbe  court  adhered  to  Its  former  ruling.  Pe- 
titioner In  the  district  court,  who  was  de- 
fendant In  the  Justice  court,  has  attempted 
to  appeal  to  this  court  fr«n  the  ruling  and 
mrdar  of  the  district  court.  A  motion  to  dis- 
miss the  appeal  is  earnestly  prosecuted  here 
and  we  regard  at  least  one  point  raised  as 
coQClnslve. 

[1]  As  we  have  already  noted,  all  the  pro- 
ceedings in  furtherance  of  the  writ  of  cer- 
tiorari in  the  district  court  were  In  a  matter 
entitled  as  above  set  fOrtb.  In  att^ptlng 
to  GtMue  to  this  court,  however,  tbe  entire 
proceeding  on  appeal,  as  instituted  within 
the  time  allowed  (if  It  was  within  time), 
is  entitled,  "Peterman  v.  Louis  Mazade." 
This  was  the  entitlement  of  the  action  in  the 
Justice  court,  and  an  appeal  from  that  could 
at  most  only  be  taken  to  the  distri<^  court; 
the  latter  having  final  appellate  Jurisdiction. 
Leonard  v.  Peacock,  8  Nev.  167 ;  Bancroft  v. 
Pike,  33  Nev.  80,  110  Pac.  1. 

[21  It  Is  Insisted  by  respondent  here  that 
this  appeal  should  be  dismissed,  as  no  bond 
or  undertaking  on  appeal  was  ever  filed.  In 
th?  record  we  find  an  Instrument  purporting 
to  be  a  "Bond  on  Appeal  from  Judgment  and 


Stay  of  Execution."  This  Instnunent  is  en- 
titled, "M.  C  Peterman  v.  Louis  Mazade." 
There  is  no  appeal  to  this  court  and  no  notice 
of  appeal  from  tbe  Judgment  or  to  stay  ex- 
ecution in  the  case  of  "M.  C.  Peterman  v. 
Louis  Mazade."  The  Judgment  in  that  case 
was  and  is  In  the  Justice  court  of  Goldfleld 
township.  Tbe  execution,  if  any  were  to 
Issue,  conid  only  Issue  from  the  Justice's 
court.  The  matter  in  the  district  court  was 
H  proceeding  In  certiorari,  and  the  order  of 
that  court  was  one  dismissing  the  proceed- 
ing under  the  writ.  The  certiorari  proceed- 
ing? and  the  order  dismissing  the  same  were 
in  an  entirely  separate  and  distinct  matter 
entitled,  whether  properly  or  otherwise, 
"Louis  Mazade  v.  Justice's  Court  of  Gold- 
fleld Township,  etc.,  and  Marvin  Arnold, 
Justice  of  the  Peace  Thereof." 
Section  5325,  Rev.  L.,  provides: 
"A  judgment  or  order  In  a  dvil  action,  ex- 
cept when  expressly  made  final  by  this  act,  may 
be  reviewed  as  prescribed  by  this  title,  and  not 
otherwise." 

Section  6330,  Bev.  L.,  provides: 

"An  appeal  Is  taken  by  fiUnr  with  the  cleric 
of  the  coart  in  which  the  jadgment  or  order 
appealed  from  Is  entered,  a  notice  stating  tbe 
appeal  from  the  same  or  some  specific  part 
thereof,  and  within  three  dsvs  thereafter  serv- 
ing a  similar  notice  or  copy  thereof  on  the  ad- 
verse party  or  his  attorney.  *  •  *  The  or- 
der of  service  is  iromaterw.  hut  the  appMl  ii 
hieffectual  for  any  purpose  nnless  wltom  five 
days  after  service  of  the  notice  of  appeal  an 
undertaking  be  filed,  or  a  deposit  of  monw  be 
made  with  the  clerk,  as  harainafter  provMed, 
or  the  undertaking  be  waived  by  the  adverse 
party  In  writing.'*^ 

In  this  case  the  only  pro<»edlng  in  which 
an  order  or  Judgment  was  entered  by  the 
district  court  was  in  the  case  of  "Louis  Ma- 
zade V.  The  Justice's  Ooort  of  Goldfleld 
Township,"  etc.  The  case  of  Peterman  v. 
Louis  Mazade  was  never  in  the  district  court, 
either  by  appeal  or  otherwise.  Hence  there 
could  be  no  order  or  Judgment  entered  In 
that  case  in  the  district  court  from  which 
appeal  could  be  tak«i  to  this  court  A  bond 
or  undertaking  on  appeal  filed  in  one  case  or 
under  one  entitlement  can  certainly  not  be 
effectual  as  a  bcmd  or  undertaking  <m  ap- 
peal in  another  and  entirely  different  pro- 
ceeding. Hence  there  was  no  bond  on  appeal 
filed  in  the  district  court  in  this  case  as  re- 
quired by  the  statute. 

[3]  Appellant  here  practically  admits  that 
his  first  effort  in  attempting  to  perfect  an 
appeal  to  this  court  amounted  to  a  nullity, 
for  at  a  later  date  he  filed  an  instrument 
called  "Amended  Bond  on  Appeal,"  changing 
tbe  entltlemoit  of  the  case  to,  "Mazade  v. 
Justices  Court,"  etc.  This  Instrument,  how- 
ever, although  purporting  to  effect  appeal 
from  the  certiorari  proceedings  as  entertain- 
ed by  the  district  court,  was  never  filed  In 
that  court  as  prescribed  by  statute  (section 
5346,  Rev.  L.).  While  It  appears  in  tbe  files 
of  this  court,  no  attempt  has  been  made  to 
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comply  with  the  provision  of  the  statute  (sec- 
tion 5358.  Her.  L.),  which  provides: 

"No  aiveal  ahall  be  dtamSaaed  for  insnfficiai- 
cy  of  the  Dotifie  of  appeal  or  undertaking  there- 
on ;  provided,  that  a  good  and  aufficient  under- 
taking approved  by  the  JuaticeB  of  the  Supreme 
Court  or  a  majority  thereof,  be  filed  in  the  Su- 

Sreme  Court  before  the  hearing  apon  motion  to 
lamias  the  appeal ;  provided,  that  the  respond- 
ent shall  not  be  delayed,  but  may  move  when 
the  cause  is  regularly  called,  for  the  diaposition 
of  the  same,  if  such  undertaking  be  not  given," 
etc 

The  Instnunent  styled  "Amended  Bond  on 
Appeal,"  and  purporting  to  be  In  the  case  of 
Mazade  t.  Justice's  Court,  has  never  been  ap- 
proved by  the  Justices  of  this  court  nor  by  a 
majority  thereof,  nor  has  It  ever  been  pre- 
sented tor  approval. 

We  may  r^>eat  our  assertion  as  set  f(n-th 
in  Shnte  t.  Big  Meadow  Inrestment  Co.,  170 
Pac.  1049: 

"By  the  termi  of  the  statute  the  approval  by 
the  court  is  made  indispensable  to  tiie  efficacy 
of  tile  undertaking.'* 

Here,  as  in  that  case*  the  Instmmait  styled 
"Amended  Bond  on  Appeal"  Is  without  force 
or  effect  so  far  as  this  appeal  is  concerned. 

ThK  motion  to  dismiss  might  prevail  on 
other  grounds;  for  instance,  the  notice  of 
appeal  Is  entitled  In  the  case  of  "M.  C.  Peter- 
man  T.  Louis  Mazade,"  and  Is  addressed,  "To 
the  Plalntllf,  M.  C.  Peterman,  Above  Named, 
and  to  His  Attorney,  M.  A.  DlsUn."  This 
notice  of  appeal,  signed  by  the  attorney  for 
the  petitioner  In  the  certiorari  proceedings, 
declares: 

"That  the  defendant  In  the  above  entitled  ac- 
tion hereby  appeals  to  the  Supreme  Court  of 
the  state  of  Nevada  from  tha  Judgment  herrin 
entered,"  etc. 

No  judgment  was  altered  by  the  district 
court  in  the  cass  of  "Bf.  O.  Petwman  v.  Lonls 
Mazade,"  because  no  such  case  was  before  the 
court  for  the  entry  of  jwUpnent.  Hie  imly 
matter  in  the  district  court  was  a  luroceedlng 
In  certiorari  by  "Lotils  Mazade  v.  Justice's 
Court  of  Qoldfield  Townehlp  and  the  Justice 
Thereof." 

It  is  mmeeessary  fi»  ns  to  dw^  on  the  ef- 
fect of  muSx  a  notice.  We  dean  it  suffidtfit 
to  condnde  the  matter  on  the  sufficiency  of 
the  undertakinft  which  Is  fatal.  Shots  v. 
Big  Meadow  Investment  Ca,  supra. 

For  the  foregoing  reasons,  it  la  wdered 
that  the  appeal  be  dismissed. 

COLEMAN  and  SANDEBS,  JJ.,  concur. 


STATE  ei  rel.  ALLEN  CLABK  CO.  v.  PA- 
CIFIC WALL  PAPEE  ft  PAINT  00. 
et  al.    (No.  2294.) 
(Supreme  Court  of  Nevada.    April  SO,  1018.) 

Cbrtiobabi  ®=3.5(1)— Judquents  Bbviewabue 
— Obdeb  on  Cebtiokabi— Jubtick's  Courts 
—Scope  of  Review. 
Where,  on  defendant's  appeal  from  adverse 

judgment  In  justice's  court  to  the  district  court 


on  quefltions  of  law  only  tlie  Judgmeot  was  af> 
firmed,  defendant's  right  to  certiorari  was  Um- 
ited  to  a  review  of  the  district  court  judgment, 
from  which  no  appeal  lies ;  and  certiorari  would 
not  lie  from  the  Supreme  Court  to  review  the 
Jndgmrat  of  the  justice. 

Original  proceeding  In  certiorari  by  the 
State,  on  the  relation  of  the  Allen  Clark 
Company,  against  the  ^ciflc  Wall  Paper  & 
Paint  Cnnpany  and  others.  Writ  discharged. 

O.  H.  Mack,  of  Boio^  fbr  relator.  Oiarles 
H.  Burritt,  of  Bene,  for  respondents. 

SANDBBS»  J.  Tills  Is  an  original  pro- 
ceeding in  certiorari.  Upon  the  Tcilfled 
appllcatirai  of  the  AUen  Clark  Oompany,  a 
corporation,  this  court  issued  a  writ  of  csr- 
tlorari,  directed  to  the  Jnstlce^s  court  of  Be- 
no  towudiU)>  oonnty  of  Washoe,  state  <tf  Ne* 
vada,  F.  E.  ITnsworth,  Justice  tlrareot  and 
to  BL-  H.  Beemer,  clerk  of  the  district  oonrC 
of  the  Second  Judicial  district  of  the  stats 
of  Nevada  in  and  for  the  county  at  Washoe^ 
and  ex  officio  county  clerk  of  said  county, 
commanding  said  parties  to  certify  to  this 
court  the  transcript  of  the  inoceedings  In 
said  Justice's  court  and  in  the  dlsMct  court 
on  appeal  in  the  two  cases  .of  the  I^fio 
Wall  Paper  &  Paint  Company,  a  corporation, 
against  the  petitioner.  From  the  returns  to 
the  writ  It  Is  made  to  appear  Oat  the  peti- 
tioner appealed  from  the  Judgment  render- 
ed i^lnst  It  In  the  said  Justice^  court  to 
the  said  district  court  upon  questions  of  law 
only.  The  primary  purpose  of  the  actttma 
was  to  foreclose  two  claims  of  iten  for  la- 
bor and  material  supplied  by  iflaintUf  In  the 
alteration  and  r^ialr  of  certain  premises 
of  the  petltlcmnr,  situate  In  said  Boio  town- 
ship. Jurisdiction  Is  conferred  by  statute 
upon  Justices*  courts  In  such  cases  when  the 
amount  of  the  Hem  does  not  exceed  $800. 
Section  6714,  Bevlsed  Laws;  Phllltps  r. 
Snowden  Placer  Co.,  160  Pac.  788. 

Ttna  petltlcmer  seeks  to  review  the  Jad9> 
m«it,  not  of  the  district  court,  but  of  the 
said  Justice's  court  Tha  questitm  fbr  odr 
determination  la  whether  the  petitioner's 
rl^t  to  certiorari.  If  certiorari  ShonM  be 
Issued  at  an,  is  not  limited  to  a  review  of 
the  Judgment  of  the  district  court?  The 
questions  of  law  presented  to  the  latter  court 
for  its  determination  on  ani«i1  were :  First 
Did  the  Justices  oourt  have  Jurisdiction  over 
the  snbJec^nlatter  of  the  suit?  Second. 
IMd  the  complaint  state  facts  suffldoit  to 
constitute  a  cause  of  action?  lAlrd.  Hail 
the  'Justice  the  poww  and  Jurisdiction  to 
render  a  Judgment  In  personam  in  an  action 
brought  primarily  to  enforce  a  mechanic's 
lien  where  the  claim  of  Hen  falls?  The  dls> 
trlct  oourt  decided  these  questions  adverse- 
ly to  ttie  omtentton  of  the  petitioner  and 
affirmed  the  Judgment  of  the  Justice's  court 
Having  Jurisdiction  to  determine  the  qnes- 
tlmis  of  law  thus  presented.  Its  Judgment 
affirming  the  Judgment  of  the  Justice's  court 
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opemtM  to  estop  the  petitioner  tgcm  pro- 
ceeding  In  ttda  court  to  review  by  certiorari 
tbe  Judgment  <tf  the  Justictfe  coort 

The  petitioner's  proper  method  of  redreM 
l8  SD  aivlicaUon  t»  tliis  conrt  for  a  writ  of 
cntlocurl  to  review  tbe  judgment  of  tite  dla- 
trict  court,  from  which  the  law  has  provid- 
ed DO  appeal,  fltie  Judgment  of  fbe  district 
court  is  in  all  respects  a  judgment  a  com- 
petent court  and  one  of  gmeral  Jurlsdictlmi. 
So  long  as  Its  Judgmwt  stands  unasaalled. 
It  cannot  be  Ignored  or  swept  aside  by  this 
proceeding.  (Mcese  t.  JusUctfs  Court,  1S6 
CU.  S2,  108  Pae;  817. 

The  writ  is  discharged. 

It  is  so  ordered. 

COIfOCAM,  X,  conenra. 

HcQUtBAN,  G,  J.  (conconln^.  I  nmcar 
in  tbe  order.  Ttie  writ  of  o«ti(warlt  if  it 
Mng^t  to  review  tbe  order  In  the  district 
conrt,  should  have  hem  directed  to  that 
court,  and  not  to  the  clerk  thereof,  a  min- 
l«erlal  officer. 
Section  6686k  Bev.  Law^  prescribes: 
"The  writ  may  be  directed  to  the  inferior 
tribonal,  board,  or  officer,  or  to  any  other  per- 
wn  hsTing  the  custody  of  the  record  or  proceed- 
ings to  be  certified.  When  directed  to  a  tri- 
bonal, tlie  cleifc.  If  llwre  be  me,  shall  retam 
tlie  writ  with  the  transcript  leanired." 

In  a  ease  where  the  petUlon«  In  ceortlp 
ami  sec^  to  cause  a  review  of  the  moceed- 
higB  of  a  coort,  the  wrlt'lssDes  against  tbe 
tribunal  rather  than  against  the  derk  fhem> 
oL  Onestl  t.  FreeUm.  61  CU.  62S. 

As  I  view  It,  the  dismissal  ct  the  writ  on 
die  grounds  and  for  tbe  reason  stated  in  the 
D^nion  of  Mr.  Justice  SANDBBS,  or  for 
tbe  reason  which  I  here  state,  does  not  pre- 
dnde  the  1»inglng  of  a  proper  proceeding, 
and  tbe  issuance  of  a  moper  writ  fidlowing 
this  dismissal.  ^The  question  paramount  In 
the  merits  of  the  proceedings  involves  the 
rtfit  of  a  court  to  Issue  a  personal  judg- 
ment against  a  defendant  where  tbe  action 
was  instituted  to  foreclose  a  mectaanl(f s  lien 
In  acondance  with  our  statutory  provisions 
Kovonlng  auch  matters.  This  guestloo  has 
been  dealt  with  by  the  conrts  with  varying 
resnlts.  It  should  be  finally  settled  and  de- 
tmnlned  by  Oils  court.  In  order  that  the  mle 
may  be  fixed,  and  tbe  questlMi  put  at  rest. 


HAMMOND  LUMBEB  CO.  v.  BRAWLBY 

CO-OP.  BliDO.  CO.  et  aL    (U  A.  4042.) 
(Sofveme  Court  of  California.  April  11,  1918.) 
AppEAi,  AHD  Ebbob  «»614— Bsofno— TThait- 

THBNTICATID  STATCirEHT. 

Where  tbe  transcript  contaihB  printed  mat- 
ter designated  by  appellants  as  a  atatement  of 
tbe  case,  bat  the  so-called  atatement  is  not 
made  Hie  subject  of  stipalation,  end  is  not 
anthenticated  In  any  manner,  there  is  no  record 
nptm  which  the  Snprune  Court  can  say  that 
error  was  conmiitted  as  claimed  in  ndlngs  on 
the  admission  and  rejection  of  evidence. 


Department  2.  Appeal  from  Superior 
Court,  Imperial  Conn^;  Franklin  J.  CtAe, 
Judge. 

Actum  by  the  Hammond  Lombtt  Company:^ 
a  corporation,  against  the  Brawley  Oo-Opera- 
tive  Building  Company,  a  corpora  don,  and 
the  National  Lumb»  Company,  a  corpora- 
tion. Prom  Judgment  and  decree  foreclosing 
a  mortgage  defendants  appeaL  Judgment 
affirmed. 

Frank  Blrkhanser,  of  Brawley,  for  appel- 
lants. HcPherrin  &  Nl<^ls.  of  Impoial,  for 
respondent 

VIOTOR  B.  SHAW,  Judge  pro  t«n.  This 
Is  an  appeal  from  a  judgment  and  decree 
foreclosing  a  mortgage  upon  real  estate, 
wherein  the  sole  and  only  errors  alleged  to 
have  been  committed  were  in  rulings  of  the 
conrt  upon  tbe  admission  and  rejectim  ot 
evidence  offered. 

^e  attorneys  have  stipulated  as  to  ^ 
correctness  of  tbe  jndgm^t  roll,  copy  of 
wMdli  appears  In  tbe  transcript,  which  also 
contains  some  printed  matter  desUniated  by 
appellants  as  **tL  statement  of  the  case," 
which,  no  doabt,  waa  Intended  as  a  bUl  of 
exceptlrais  to  ezbibit  the  alleged  errors  of 
whlcb  connsd.  complain.  This  so-called 
statonent,  howeTW,  Is  not  made  the  subject 
of  stipulation,  nor  Is  it  authenUcated  In  sny 
manner  whatsoever. 

Hence,  there  is  no  record  npon  which  this 
court  can  say  that  error  was  committed  as 
claimed  by  appellants. 

The  judgment  Is  affirmed. 

We  concur:  WH^BUB,  J. ;  MBLTIN,  J. 


ANDERSON  v.  WIOKLIFFE  et  al. 
(L.  A.  4171.) 
(Supreme  Court  of  California.    April  12,  1918. 
Rehearing  Denied  May  9,  1918.) 

1.  COBFOBATIOHS  4s»432(4>— REPBKSBNTATIOH 

BT  Agents— Usa  or  ^ai>-Evidekck  ot  Au- 

THORITT. 

Tbe  fact  that  a  corporate  seal  waa  affixed 
to  the  asaignment  of  a  note  and  mortgage  trans- 
ferred by  a  corporation  makes  a  prima  fade 
abowlDg  that  the  officer  execntlng  the  assign- 
ment had  authority  so  to  do. 

2.  Triai,  «=»166— Nonbott— DrreBMiWATioic. 

On  motion  for  nonsuit,  the  plaintiff  is  en- 
titled to  tho  moat  favorable  consideration  of 
every  piece  of  evidence  tending  to  sustain  his 
averments. 

8.  BiLU  AND  Notes  <=»316— Abbionment— 

GONSIDEBATIOW    BETWEEN    ASBieHBES  AND 

ASBIQNOBS. 
In  a  suit  for  foreclosure  of  a  note  and  mort- 
gage, the  existence     a  conddcration  as  between 
the  original  holder  of  the  note  and  its  trans- 
feree was  a  matter  <rf  no  concern  to  the  maker. 

4.  BlU.8  AND  Nous  •=»31&— NONN^GOTIADU 

NoTBS — Dbfbnbes  Aoainst  Absionebs. 
A  note  secured  by  and  assigned  with  a 
mortgage  is  nonnegotiable,  and  defenses  against 
the  holder  may  lie  set  np  as  fully  as  against  the 
original  payee. 
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6.  GoNTBACTB  4=»88~In  WBiniTa— Considxb- 

ATION— PBESUUFTION  . 
The  vritten  aasii^inent  of  a  noto  and  mort- 
|an  imports  a  ccmaideratioii  tmder  CSt.  Code, 
i  1014,  iiroviding  tbat  a  irritten  InBtniDient  is 
presumptive  eridence  of  a  coDBiderati<Ni. 

Department  1.  Appeal  from  Superior  Conrt, 
Los  Angeles  Coanty ;  Lewis  R.  Works,  Judge. 

Suit  by  0.  S.  Anderson  against  G.  Wickliffe 
and  others.  Judgment  for  defendants,  mo- 
tion for  a  new  trial  denied,  and  plaintiff 
appeals.   Judgment  and  order  reversed. 

R  L.  Horton,  of  Loe  Angeles,  for  appel- 
lant Waldo  M.  York  and  G.  W.  Wickllffe, 
both  of  Los  Angeles,  for  respondents. 

SLOSS,  J.  Tbe  defendants  executed  a 
mortgage  of  real  property  to  secure  a  prom- 
issory note  made  by  tbon  to  Security  Build- 
ing Company,  a  corporation.  The  plaintiff,  ai- 
ling that  he  was  the  assignee  of  tbe  note 
and  mortgage,  brought  this  action  of  fore- 
closure. The  defendants  denied  the  assign- 
ment to  plalntlfT,  and  set  up  affirmative  de- 
fenses, which  need  not  be  considered  here. 
At  the  close  of  plaintiff's  case,  the  court 
granted  the  defendants'  motion  for  nonsuit, 
and  Judgmrat  was  entered  accordingly.  The 
plaintiff  appeals  from  the  judgment,  and 
from  an  order  denying  his  motion  for  a  new 
trial. 

[1,2]  The  motion  for  nonsuit  was  based 
on  the  grouadR  that  the  assignments  under 
which  plaintiff  claimed  had  not  been  proven, 
and  that  there  was  no  consideration  for  the 
alleged  assignments  If  such  there  had  been. 

The  plaintiff  Introduced  testimony  that 
one  Yeager  was  the  secretary  of  Security 
Building  Company,  and  offered  in  evidence 
a  writing,  purporting  to  assign  to  National 
Building  Company  the  note  and  mortgage  in 
question.  Proof  was  made  that  this  Instru- 
ment, which  bore  the  impress  of  the  corpo- 
rate seal  of  Security  Building  Company,  was 
signed,  in  the  name  of  said  Security  Build- 
ing Company,  by  Yeager  as  its  secretary. 
Subsequent  assignments  from  National  Build- 
ing Company  to  E.  M.  Smith,  and  from 
Smith  to  the  plaintiff,  were  also  offered.  All 
these  papers  were  excluded  on  the  ground  that 
there  was  no  proof  of  the  authority  of  Yeager 
to  execute  the  first  of  the  assignments.  The 
rulings  are  assigned  as  error.  There  can  be 
no  doubt  that  tbe  claim  la  well  founded.  The 
fact  that  the  corporate  seal  was  affixed  af- 
forded a  prime  fade  showing  that  the  officer 
executing  the  paper  had  due  authority  to  ex- 
ecute it  10  C^c.  1018;  Thomp.  Corp.  I  6105; 
So.  Cal.,  etc..  Co.  v.  Bustamente.  52  Cal.  192; 
Scallard  v.  Bel  R..  etc..  Co..  70  Cal.  144,  11 
Pa&  600;  Crescent  City  Wharf  Co.  v.  Simp- 
son, 77  Cal.  286,  10  Fac.  426;  Andres  v. 
Fry,  lis  CaL  124,  45  Pac.  534.  If  the  docu- 
ment! offered  by  plaintiff  had  been  admitted 
in  evidence,  as  tb^  should  have  been,  there 
would  have  been  no  ground  for  a'  nonsuit 
The  prima  fade  proof  of  the  aeeretary'a  an- 


tbortty  would  not  have  beeo  overcome,  as 
matter  ot  law,  by  the  dicumatancea  dl»- 
dosed  by  tbe  record.  On  motion  for  nonsuit 
tbe  plaintiff  must  be  given  the  benefit  of 
every  pteee  of  evidence  vhlcb  tends  to  sus- 
tain his  avenoenta,  and  such  evidence  must 
be  viewed  la  the  ll^t  most  ftLvorable  to  irialn- 
tlffs  daim.  We  need  not  here  dedde  wheth- 
er, if  the  case  had  been  submitted  on  die 
merits  without  further  evldoice,  the  ooort 
might  not  have  properly  found  that  Yeager 
had  no  author!^. 

[S-l]  Tbe  existence  of  a  eonsideratkm,  as 
between  the  original  holder  of  the  note  and 
ita  transferee,  was-  a  matter  of  no  oonoern 
to  the  maker.  20  Oyc  1284;  Glnoodilo  t. 
Amador,  etc..  Go.,  Cal.  4Si,  8  Pac.  29l  Tbe 
note,  being  secured  by  mortKage^  was  not 
negotiable  (U^er  v.  Weber,  183  CaL  681,  OS 
Pac.  1110),  and  the  detOnsos  set  op  hi  the 
answer  will  therefore  be  anllable  against 
the  plaintiff,  as  fully  as  th^  wonid  have 
been  against  tbo  orlgbuil  payee,  irtien  tbe 
d^iendants  oome  to  pat  In  their  caas^  But, 
apart  from  ttils,  tbe  writing  Itself  Imported 
a  consideration  (Civ.  Code.  1 1014),  and  tiiere 
was.  In  fact^  ample  other  evidence  of  oonsld- 
eraUon. 

It  becomes  unnecessary  to  cmslder  the 
fortha  points  made  by  the  appellant 

The  judgment  and  Om  order  denying  a  new 
trial  are  reversed. 


We  concur: 
Judge  pro  tern. 


SHAW,   J.;  BIGHABDS, 


VOSTER  V.  BRANBN  et  aL   (L.  A.  4178.) 
(Supreme  Court  of  California.   April  12,  1918.) 

1.  JUDGMEIVT  ^.';70(3>  —  BAft-DlSiaSBAt,  OIT 
PlAINTWT's  DlBECTlON.  ' 

Dismissal  on  plaintiff's  direction  docs  not 
operate  as  a  bar  to  a  subseqneat  suit 

2.  Costs  «=9200(4)  —  FBivoLOtTS  Affkals— 

Daiuqes. 

In  a  mortgage  foreclosure  suit,  an  appeal 
by  snbsegneDt  purchasers  who  had  answered, 
denying  the  executioD  of  the  noto  and  mortgage, 
the  payment  of  (16  for  a  search  of  title  and 
reasonableneas  of  attorney's  fees  demanded  by 
plaintiff,  and  alleging  estoppel  by  reason  of  three 
prior  dismissals  on  plaintiff's  direction  Md 
frivolous,  within  the  rule  calling  for  imposi- 
tion of  damages  on  appellants. 

Department  1.  Aiq^eal  from  Superior 
Court  Los  Angdea  Ooonty;  Cnrtla  OL  X«8er- 
ton.  Judge. 

Suit  by  D.  E.  Foster  against  Hden  Branen, 
JuUa  P.  Warden,  and  another  to  fwedoae  a 
mortgage.  Decree  for  plaintiff,  and  defend- 
ant Julia  P.  Warden  and  another  aK>eaL 
Afflnned,  and  damages  Imposed  on  appeUants- 

J.  Irving  McKoma  and  Catherine  A.  Ifo- 
Kenna,  both  of  Los  Angetles,  for  appdlants. 
Arthur  G.  Stepper,  of  Los  Angeles,  for  re- 

spoodoit 

SHAW,  J.  The  defendants,  Julia  P.  and  Q. 
D.  Warden,  aK>^  frran  the  Judgment. 
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The  action  was  to  foreclose  a  mortgage  ex- 
ecuted by  the  defendant  Helen  Branen  upon 
a  tract  of  land  subsequortiy  conveyed  to  the 
defendant  Julia  P.  Warden.  Helen  Branen 
made  no  answCT  to  the  complaint.  Jnlla  P. 
Warden  and  G.  D.  Warden,  who  was  lntereB(> 
ed  only  as  the  husband  of  Jnlla  P.  Warden, 
filed  an  answer,  denying  the  execution  of  the 
note  and  mwtgage  sued  on,  denying  also  the 
payment  of  $15  for  a  search  of  tHJe  and  the 
reasonableness  of  the  sam  of  money  demand- 
ed as  attorney's  fees  by  the  plaintiff,  and 
farther  alleging  that  the  plaintiff  was  estop- 
ped from  maintaining  the  actltxi  by  reason  of 
the  faot  that  he  had  proeeoited  three  prior 
-  actions  on  the  same  mortgage  and  note,  all 
of  which  had  been  dismissed. 

[1]  The  evidence  shows  that  the  previous 
actions  referred  to  were  dismissed  by  the 
clerk  on  the  dlrectkm  of  the  plaintiff  In  the 
case.  There  is  no  merit  In  the  claim  that 
Each  a  dismissal  Is  a  bar  to  a  subsequent 
salt.  It  appears  that  at  the  time  the  dismiss- 
al was  ordered  the  defendants  had  paid  a 
part  of  the  Interest  due  on  the  note.  There 
was  no  settlement  of  the  cause  of  action,  nor 
anything  which  purported  to  be  a  decision 
against  the  plaintiff  on  the  merits  of  the 
case.  No  other  question  Is  presented. 

[2]  The  appeal  Is  frivolous,  and  obviously 
taken  for  delay  only.  The  case  calls  for  the 
imposition  of  damages,  which  the  court  fixes 
at  the  sum  of  $100. 

It  is  ordered  that  the  judgment  be  af- 
firmed, and  that  plaintiff  recover  of  the  ai>* 
pellants,  Julia  P.  and  O.  D.  Warden,  the  sum 
of  (100  as  damages  by  the  appeal,  together 
with  costs. 


We  ooicar: 
Jndge  pro  tern. 


SLOSS,   J.;  BIOHABDS, 


WILLIAMS  T.  TOUTZ.    (L.  A.  4185.) 
(Supreme  Court  <tf  California.  April  11. 1918.) 

1.  CoBPORATions  «=»123(14)  —  Pudoe  of 
Stock— SAia. 

A  promissory  note,  giving  a  third  party  the 
ri^t  to  call  Cor  additi(mal  security  as  it  may 
deem  proper,  and  on  failure  to  renMrad  forth- 
with the  note  was  immediately  to  become  dac 
and  payable,  "or  on  the  nonperformance  of  this 
promise"  said  payee  is  given  fall  power  and 
authority  to  collect  the  securitieB  without  de- 
mand vr  ncrtiee,  auth<ni«d  sale  of  stock  secur- 
ing sadi  note  upon  default  in  paymoit  thereot 

2.  Plkadino  «=»258(1)— Ambndmsnt— Timb. 

Where  defendant,  in  an  action  on  a  promis- 
sory note,  applied  for  iK!rmissi<m  to  amend  his 
answer  on  the  day  ol  the  trial  five  months  aft- 
er filing  his  original  answer  to  nnbrace  matters 
of  whidi  he  had  knowledge  at  the  time  o(  filing 
mA  oiiglnal  answer,  it  was  not  error  to  re- 
foBo  sncb  request 

8.  EJVTDENCK  *=>370(5)— DOCTJKEITTS— PaXLTM- 
ZHABT  PSOOF. 

In  an  actiwii  on  a  ivomissory  note,  it  was 
not  error  to  ezdade  an  agreement  between  de- 
fendant and  the  payee's  manager,  whereby  de- 
fendant was  to  be  employed  for  a  term  of  ten 
years,  payment  to  be  aiq>lied  on  the  notes;  it 


not  appeanng  diat  such  agreement  was  within 
the  manager's  authority  and  no  foondathm 
therefor  having  been  laid. 

Department  1.  Ai^Kal  from  Saperlor 
Court,  I^  Angeles  County ;  Louis  W.  Uyers^ 

Judge. 

Action  by  Oa»  WUllama  against  J.  B. 
Touts.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Harrlman.  Byt^an  &  Tuttte  and  H«iry 
W.  Nlsbet,  all  of  Los  Angeles,  tor  appelant 
Slosson  ft  Mitchell,  of  Los  Angeles,  for  re- 
spondent 

RICHARDS,  Judge  pro  tern.  This  is  an 
appeal  from  a  judgment  in  plaintiff's  favw 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial.  The  action  is  one  to 
recovM-  a  balance  alleged  to  he  due  upon  11 
promissory  notes,  each  for  the  sum  of  $1,000. 
executed  in  the  course  of  a  single  transac- 
tion by  the  plaintiff,  and  each  secored  by  a 
pledge  of  certain  stock.  Bach  of  said  notes 
contained  the  following  proTlsl<m: 

"That  the  Merchants*  ft  Insorers'  Reporting 
Company  has  the  right  to  call  for  sudB  addi- 
tional secarity  as  it  may  deem  proper,  and  on 
failure  to  respond  forthwith  to  snch  call  this 
obligation  shau  immediately  thereon  bec(Hne  due 
and  payable;  or  on  the  nonpcnrformance  at  this 
promise,  the  said  payee,  its  president  or  secre- 
tary, or  assigns,  ft  and  are  hereby  given  full 
power  and  auth<«ity  to  sell,  asrign,  and  deliv- 
er or  collect  the  whole  or  any  part  of  the  above- 
named  securities,  or  any  substitnte  therefor,  or 
any  addition  thereto,  at  public  or  private  rale, 
at  any  time  or  times  hereafter  ^thout  demand, 
advertisement  or  notice,  such  demand,  adver- 
tisemeut  and  notice  being  hereby  expresdr 
waived." 

The  defendant  fiiUed  to  pay  bis  notes  at 
their  maturity,  whereupon  the  stock  so 
pledged  as  security  was  sold  without  demand 
or  notice  and  the  sums  realized  at  such  sale 
applied  npoa  the  lutes.  This  Is  an  action  to 
recover  tbe  balance  stUI  remaining  due 
thereon. 

[1]  Upon  the  trial  of  the  cause  the  defend- 
ant Inristed,  and  here  Insists,  that  the  above- 
quoted  clause  in  his  said  notes,  providing  for 
the  sale  of  tbelr  security  without  demand  or 
notice,  had  reference  soldy  to  the  provisions 
ther^  relative  to  the  failure  of  the  maker 
to  respond  to  a  call  from  the  bidder  of  the 
n<rtee  for  additional  security,  and  did  not  re- 
fer to  or  include  any  ftillure  on  the  part  of 
the  maker  of  the  note  to  fulfill  bis  promise 
to  pay  the  same.  There  Is  no  merit  In  this 
contention.  The  language  of  the  abov^  pro- 
viso is  unequivocal,  and  refers  dira:tly  to 
any  nonperformance  of  the  maker's  promise 
as  embodied  in  the  terms  of  bis  notes.  The 
sale  of  tbe  stock  pledged  for  '%e  perform- 
ance of  bis  said  promlse^as  therefore  prop- 
erly made  without  demand  or  notice  in  ac- 
cordance with  tbe  expre^  terms  of  the  waiv- 
er above  set  fwtb.  This  precise  question 
was  determined  «ln  accordance  with  these 
views  in  the  case  of  Williams  v.  Parker,  80 
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Cal.  App.  71,  167  Pac.  560,  arising  out  of  this 
same  transaction,  and  wherein  this  identical 
waiver  was  the  subject  of  review. 

[2]  The  appellant's  next  contention  is  that 
the  court  erred  la  refusing  to  permit  the  de- 
fendant to  make  an  amendment  to  his  an- 
swer on  the  day  the  cause  was  set  for  trial. 
The  action  was  commenced  on  August  21, 
1913.  The  defendant's  original  answer  in 
the  case  was  filed  on  October  6,  1913.  The 
case  came  on  for  trial  on  March  10,  1914, 
more  than  five  months  after  the  date  of  the 
filing  of  defendant's  original  answer.  In  his 
said  answer  the  defendant  bad  denied  spe- 
cifically the  averments  of  the  plalntih's  com- 
plaint, and  had  also  pleaded  payment  of  the 
notes  sued  upon  in  full.  The  proposed 
amendment  to  his  said  answer  embraced 
matter  alleged  to  have  occurred  prior  to  the 
inception  of  the  action  or  the  filing  of  his 
answer  therein,  which  matter  in  Itself  could 
hardly  be  said  to  constitute  a  defense  to  the 
action,  since  it  related  to  statements  of  stock- 
holders of  the  corporation  holding  said  notes 
made  generally  In  a  stockholders'  meeting  of 
said  corporation,  and  not  embodied  In  any 
resolutions  or  other  formal  action,  to  the 
effect  that  they  did  not  desire  that  pioceed- 
inga  should  be  taken  to  enforce  the  collec- 
tion of  said  notes.  The  defendant  was  him- 
self present  at  such  meeting,  and  every  fact 
and  thing  alleged  to  have  occurred  thereat 
were  fully  known  to  him  at  the  time  bis  origi- 
nal answer  was  filed ;  besides,  the  matters  as 
set  forth  in  his  proposed  amendment  to  his 
answer  were  utterly  inconsistent  with  the 
averments  of  his  original  answer,  to  the  ef- 
fect that  said  notes  had  been  by  the  defend- 
ant fully  paid.  Granting  the  correctness  of 
the  rule  invoked  by  the  appellant  as  to  the 
liberality  with  which  courts  should  admit 
pleadings  to  be  amended,  we  are  unable  to 
find  any  abuse  of  discretion  on  the  part  of 
the  trial  court  in  refusing  defendant  permis- 
sion to  amend  his  answer  on  the  day  of  trial 
as  to  the  matters  above  set  forth.  The  cases 
of  Manha  t.  Union  E^rtillzer  Co..  ISl  Cal. 
681,  91  Pac.  39^  and  Todhunter  t.  Klemmer, 
134  Cat  60,  66  Pac.  76,  are  fuUy  in  point  as 
auatalnlng  the  discretion  of  the  trial  court  in 
refusing  to  allow  the  defradant  to  amend  his 
answer,  in  the  absence  at  any  showtog  wliy 
the  matters  sought  to  be  bsought  into  it  at 
that  late  date  were  not  embraced  in  the  origi- 
nal answw,  or  why  the  appUcatton  to  amend 
waa  not  earlier  made. 

[I]  The  next  contention  on  the  part  oC  ai>- 
pellant  is  that  the  trial  oourt  erred  in  its  re- 
fusal to  permit  the  Introduction  In  evidence 
of  a  purported  agreement  between  the  defend- 
ant and  the  oniioration  holding  his  notes, 
providing  for  bis  onployment  for  a  term  of 
ten  years  at  a  stated  salary,  which  was  to  be 
applied  to  the  payment  of  his  notes.  The 
agreement  In  question  was  signed  by  the 
manager  of  said  corporation.    The  seal  of 


the  corporation  was  not  attached,  nor  was 
there  any  showing,  or  attempt  at  showing, 
what  the  powers  of  the  manager  of  the  cor- 
poration were,  or  that  he  had  ev&:  been  au- 
thorized by  reeolntlon  or  otherwise  to  enter 
into  the  agreement  in  qnestion.  The  agree- 
ment itself  was  outside  the  usual  course  of 
business  of  like  corporations,  and  went  far 
beyond  the  ordinary  powers  reposed  in  man- 
agers of  such  institutions.  The  objection 
that  no  proper  foundation  had  been  laid  for 
the  admission  of  the  agreement  In  evidence 
was  therefore  w^  taken,  and  no  &tror  was 
committed  Iv  the  trial  coort  In  sustaining 
the  same.  ■ 

The  sibilant's  final  point  that  the  Judg.- 
ment  is  unsupported  by  tlie  findings  we  find 
upon  an  examination  of  the  record  mtSxtij 
without  merit 

Judgment  and  ordw  affirmed. 

We  otmcnr:  SLOSS,  J.;  SHAW,  J. 


SHARPLESS  et  al.  v.  PANTAGES. 
(L.  A.  4169.) 

(Supreme  Court  of  Callfomia.  April  12,  1918.) 

1.  Thkatebs  and  Shows  «=»6— Nkolioxnc^- 
Plbadino— SUFTICnCNOT. 

An  allejcation  that  defendant  operated  and 
conducted  Bis  theater  and  Its  carpets  negli- 
gently, in  that  a  strip  of  carpet  was  so  laid 
that  plaintiff  in  passing  downstairs  was  trip- 
ped and  thrown  by  reason  of  the  fact  that  the 
carpet  was  loose  and  thereby  she  suatained  in* 
juries,  waa  not  a  too  general  allegation  of  n««- 
ligence. 

2.  Tecaikbs  and  Shows  4=»6— Evidence. 
In  actioD  for  injuries  occasioned  by  loose 

carpet  on  stairs  in  theater,  it  was  within  the 
discretion  of  the  court  to  permit  a  witness  to 
testi^  as  to  the  condition  of  the  carpet  two 
days  after  the  accident,  especially  where  there 
was  evidence  that  there  had  been  no  change  in 
its  condition. 

3.  Theatebs  and  Shows  <E=>^NEOLiaBNc^~ 
Sufficiency  of  Evidence. 

Testimony  of  injured  patron  of  theater  that 
as  she  was  going  down  the  stairs  her  foot  slip- 
ped because  of  the  loose  condition  of  the  carpet, 
and  that  her  fall  was  occasioned  thereby,  waa 
sufficient  to  sustain  a  finding  tliat  theater  was 
ne^igent. 

4.  Theatbks  and  Shows  «=5»6  —  Dutt  to 
Patbons — Cabpets. 

it  is  the  duty  of  a  theater  to  use  ordinary 
care  to  so  maintain  carpets  on  its  stairs  that 
it  would  be  safe  for  persons  to  pass  thereon  ir 
an  ordinary  manner. 
6.  TaiAi.  ^»238— iNBTBUcnoNS. 

The  court  properly  instructed  the  jury  that, 
while  they  were  aumorized  to  determine  ttie 
facts,  they  must  take  the  law  governing  tho 
same  from  the  instructions  given  to  them  by 
the  court,  and  that  it  was  a  violation  of  their 
duty  to  determine  that  the  law  was  different 
from  that  given  by  the  court. 
6.  Tbial  «=s260(1)— Instbuctioks. 

The  court  need  not  give  requested  inBtrue- 
tions  covered  by  those  given,  or  amplify  un~ 
necessarily  propositions  which  to  a  jury  oC 
ordinary  intelligeace  would  be  apparent  Irona, 
the  instructions  given. 
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7.  Appbal  and  Bbbob  «=3l002— F1NDIKO8  of 
Fact— CoNixiCTiNG  Evidbnce. 
Verdict  of  Jur;  on  conflicting  evidence  can- 
not be  disturbed  on  appeal. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Curtis  D.  Wil- 
bur, Judge. 

Action  by  Susie  J.  Sharpless  and  Joseph 
W.  Sharpless,  her  husband,  against  Alexan- 
der Pantages,  doing  business  under  the  name 
of  Pantages  Circuit  of  Vaudeville  Theaters. 
Judgment  for  plaintiffs.  From  the  Judgment, 
and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 

Chaa.  E.  Barrett,  of  Las  Vegas,  Nev.,  and 
UiclECox  &  Crenshaw)  Harry  A.  Hollzer,  and 
I*  D.  Colllngs,  all  of  Los  Angeles,  for  aiq)e)- 
lant.  George  L.  Greer  and  S.  L.  Carpenter, 
both  of  Los  Angeles,  for  respondents. 

SHAW,  J.  The  defendant  appeals  from 
the  Judgment  and  from  an  order  denying  bis 

motion  for  a  new  trial. 

The  action  was  to  recover  damages  alleged 
to  have  been  caused  to  the  plaintiff,  Susie  J. 
Sharpless,  by  the  negligence  of  the  defend- 
ant The  defendant  was  conducting  a  thea- 
ter In  the  city  of  Los  Angeles.  The  negli- 
gence alleged  Is  that  the  defendant  operated 
and  conducted  his  theater  and  Its  carpets 
negligently,  in  that  one  of  the  strips  of  car- 
pet In  a  balcony  aisle  and  stairs  was  so  laid 
that  the  plaintiff  In  passing  down  said  stairs 
was  tripped  and  thrown  by  reason  of  the  fact 
that  the  carpet  was  loose  ifnd  thereby  she 
sustained  the  Injuries  complained  of. 

[1]  There  Is  no  merit  In  the  contention  that 
the  complaint  Is  insufficient  In  respect  to  the 
allegations  of  negligence.  It  is  well  settled 
that  it  Is  sufficient  to  charge  negligence  in 
general  terms,  and  that,  when  that  which  is 
done  Is  stated.  It  is  sufficient  to  say  that  it 
was  negligently  doae  without  stating  the 
particular  omission  which  rendered  the  act 
negligent  Stein  v.  United  Railroads,  169 
Cal.  3fiS,  113  Pac.  663.  The  complaint  was 
sntHclent  in  this  respect. 

[2]  It  was  within  the  discretion  of  the 
court  to  allow  the  witness  Foster  to  testify 
to  the  condition  of  the  carpet  complained  of 
upon  an  examination  made  by  him  two  days 
after  the  accident  occurred,  especially  in 
view  of  the  fact  that  there  was  other  evi- 
dence tending  to  show  that  there  bad  been 
no  change  In  Its  condition  In  the  meantime. 

It  is  claimed  that  a  medical  witness,  In  de- 
scribing the  Injuries  of  the  plaintlCT,  was  per- 
mitted to  magnl^  the  same  over  the  objec- 
tion of  the  defendant  We  do  not  find  any 
merit  In  this  contention  and  it  Is  unneces- 
sary to  consider  It  further. 

[3, 4]  The  contention  that  the  motion  for  a 
nonsuit  should  have  been  granted  is  also 
without  merit.  The  testimony  of  the  plaln- 
tUT  and  other  witnesses  was  sufficient  to 
show  that  as  she  was  going  down  the  steps 
In  question  her  foot  8llp];>ed  because  of  the 


loose  condition  of  the  carpet  and  t&at  her 
fall  was  occasioned  thereby.  It  being  the 
duty  of  the  defendant  to  use  ordinary  care 
to  maintain  the  carpet  upon  the  steps  in 
such  condition  that  It  would  be  safe  for  per- 
sons to  pass  thereon  In  an  ordinary  manner, 
the  fact  that  the  plaintiff's  foot  slipped  as 
she  stepped  upon  the  carpet  Is  some  evidence 
tending  to  show  that  defendant  had  failed  to 
do  so  and  it  is  sufficient  to  sustain  the  deci- 
sion upon  the  motlra  for  a  nonsuit. 

[B]  The  court  properly  Instructed  the  Jury 
that  while  they  w«re  authorized  to  deter- 
mine the  t&cts  involved  in  the  case  from  the 
evidence,  they  must  take  the  law  governing 
the  same  from  the  Instructions  given  to  them 
by  the  court  and  that  It  was  a  violation  of 
their  duty  to  determloe  that  the  law  was  dif- 
ferent from  that  given  by  the  court.  This 
proposition  has  been  so  often  decided  and  la 
so  well  establl^ed  that  we  deem  It  unneces- 
sary to  discuss  It  further  or  cite  authorities 
In  Its  support  Some  complaint  Is  made  that 
the  Instructions  state  to  the  Jury  as  a  mat- 
ter of  law  that  the  defendant  was  guilty  of 
negligence.  We  have  examined  the  Instruc- 
tions throughout  and  find  no  basis  for  that 
objection. 

[6]  The  defendant  asserts  that  the  court 
erred  in  refusing  to  give  a  number  of  in- 
structions asked  by  the  defendant  We  have 
examined  the  Instructions  given  with  refer- 
ence to  the  Instructions  asked  and  refused 
and  find  that  In  each  instance  the  subject  of 
the  Instructions  refused  was  sufficiently  cov- 
ered by  those  given.  It  should  be  unneces- 
sary to  say  that  there  Is  no  law  requiring 
the  court  to  repeat  an  instruction  once  givMi 
or  to  amplify  unnecessarily  upon  proposi- 
tions whldi  to  a  Jury  of  ordinary  Intelligence 
wouIA  be  apparent  from  the  instructions 
given. 

[7]  The  most  that  can  be  said  in  favor  of 
the  defendant  with  respect  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  Is  that 
there  was  some  conflict  upon  some  points 
thereto.  In  sudi  a  case  the  verdict  of  the 
Jury  cannot  be  disturbed  by  the  court  on  ap- 
peal. 

Other  rulings  are  complained  of,  but  we 
deem  them  so  trivial  that  th^  do  not  deserve 
consideration.  We  8nd  no  merit  In  the  ap- 
peal. 

The  Judgment  and  order  are  affirmed. 

We  concur:  SLOSS.  J.;  RICHARDS, 
Judge  pro  tern. 


In  re  CHARE'S  ESTATE.    (L.  A.  5400.) 

(Supreme  Court  of  Califoroia.   April  11,  1918.) 

Appeal  anu  Ebbob  *=>907(3) — Review — As- 
sumption AS  TO  PBOOF— ABSEMCE  OF  EX- 
CEPTIONS. 

On  appeal  by  the  executrix  from  decree  of 
distribution,  the  record,  which  contained  no 
bill  of  exceptions,  could  not  support  any  one 
of  the  contentions  of  fact  that  a  brother  of  tes- 
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tator,  named  in  the  residuary  dauBe  of  the  will 
as  a  nephew,  could  not  bo  the  brother  of  that 
name  to  whom  a  specific  legacy  was  given,  etc., 
the  Supreme  Court  beine  bound  to  assume  that 
there  was  a  showing  •  that  no  nephew  of  the 
brother's  name  ever  existed,  and  that  the  cir- 
cumstancea  proved  the  brouier  to  be  the  ooe 
iutraded. 

Department  2.  Appeal  from  Superior 
Court,  Lob  Angeles  County ;  James  C.  Rlres, 
Judge. 

In  the  matter  of  the  estate  of  Uartin 
O'Hare,  deceased.  From  decree  of  distribu- 
tion, Margaret  O'Hare,  the  executrix,  appeals 
In  several  capacities.  Affirmed. 

E.  S.  Janes,  of  Los  Angeles,  for  appellant. 
Stewart  &  Stewart,  of  Los  Aisles,  for  re- 
Bpondmt 

MBLVIN.  J.  Margaret  CVHare,  the  ex- 
ecutrix, appeals  In  several  capacities  from  a 
decree  of  distribution  which,  among  other 
provisions,  gives  to  Michael  O'Hare^  brother 
of  testator,  In  addition  to  a  legacy  of  $500, 
one-fonrtli  of  the  residue  of  tbe  estate;  and 
to  the  children  of  Martin  O'Hare.  a  deceased 
n^ew,  his  share  under  tbe  wllL 

AK>ellant's  counsel  made  two  motions: 
One,  under  section  473,  Code  of  Civil  Pro- 
cedure, was  to  be  permitted  to  file  a  MU  of 
exceptions  as  he,  not  realizing  that  his  no- 
tice of  ai^)eal  was  a  waiver  of  bis  right  to  a 
notice  of  decision,  had  allowed  his  time  to 
file  a  bill  of  exceptions  to  pafv*,  while  await- 
ing such  notice  of  decision.  This  motion  was 
denied.  The  other  motion  wa»  one  to  amend 
and  substitute  a  Judgment  and  decree  for 
the  one  entered.  It  also  was  denied.  There 
is,  therefore,  no  record  to  support  the  objec- 
tions made  by  aiH>ellant 

There' appears  In  the  transcript,  however, 
that  which  purports  to  be  a  c<vy  of  the  will. 
It  contains  tbe  following  provisions,  anumg 
others: 

"I  give  and  bequeath  to  my  brother.  Michael 
O'Hare  (also  spelled  O'Hoher  In  Ireland),  re- 
siding at  Indiaboy,  PostoflSce,  Gort,  Coun^ 
Galaway,  Ireland,  tbe  sum  of  five  hundred  dol- 
lars. •  •  • 

"AH  the  rest,  residue  and  remainder  of  my 
said  estate  I  give,  devise  and  bequeath  to  my 
said  nieces,  Sftiry  Rcilly  and  Bridget  O'Hare, 
and  my  nephews.  Martin  O'Hare.  John  O'Hare 
and  Michael  O'Hare,  sharo  and  share  alike." 

Specifically  the  part  of  the  decree  to  which 
appellant  objects  Is  as  follows: 

*'Tho  court  finds  that  the  brother,  Michael 
O'Hare,  is  entitled,  in  addition  to  the  $500 
money  legacy  bequeathed  to  him,  to  one-fourth 
of  the  residue  of  said  estate;  and  the  court 
finds  that  John  O'Hare,  Mary  A.  O'Hare,  Jos- 
eph O'Hare  and  Catherine  O'Hare.  the  four  chil- 
dren of  and  all  of  the  children  of  Martin  O'Hare, 
deceased  nephew  of  decedent,  are  entitled  to  take 
of  said  estate  the  share  to  which  their  father, 
the  said  nephew,  Martin  O'Hare,  would  have 
tjeen  entitled,  if  living,  to  wit.  a  general  legacy 
of  $1,000  and  one-fourth  of  the  residue  of  said 
estate,  after  the  other  general  legates  are 
paid." 


It  is  contended  tbat  Michael  O'Hare. 
named  In  the  redduary  clause,  cannot  be  the 
brother  of  that  name  to  whom  a  spedOa  leg- 
acy was  given ;  that  Martin  O'Hare  died  be- 
fore the  will  was  made  and  executed,  and 
that,  therefore,  Jtls  descendants  could  not 
rlghtfolly  take  his  portion  under  the  wiu; 
that  these  dilldreo.  are  not  In  any  event  en- 
titled to  their  Other's  share  "as  though  they 
were  adults"  (they  being  minors) ;  and  that 
the  lower  court  erred  In  determining  that 
the  bequest  to  John  O'Hare,  who  died  Id  In- 
fancy without  lineal  descendants,  should  be 
distributed  to  the  oth^  residuary  legatees. 
Not  one  of  these  contentions  Is  or  could  be 
supported  by  the  record  before  ns.  We  must 
assume  that  the  proof  before  the  court  was 
ample  to  uphold  Its  conduslons.  For  In- 
stance, we  are  bound  to  assume  that  there 
was  a  showing  that  no  n^hew  named  Mi- 
chael O'Hare  ever  existed,  and  that  the  sur- 
rounding eircumstances  proved  the  brother 
Michael  to  be  the  one  Intended.  Upon  his 
failure  to  get  a  bill  of  exce^itlons  counsel  for 
appellant  must  have  known  that  there  was 
no  chance  of  success  because  no  proof  of  the 
supposed  facta  supporting  his  contentioae 
could  be  brought  before  this  court 

Judgment  affirmed. 

We  concur:  WILBUR,  J.;  VICTOR  B. 
SEAW,  Judge  pro  tern. 


SWEINHART  v.  PLANT  INV.  CO.  et  aL 
(U  A.  4161.) 
(Supreme  Court  of  Galifonda.  April  12,  191&) 

1.  Wnxs  ^»601(1)— DsviBi:  of  Absoltite  Es- 
tate—Powes  OF  Sale— LmrrATioN  Oveb. 

Where  absolute  property  in  an  estate  is  de- 
vised, or  where  an  unrestrained  power  of  sale 
is  given  to  devisees,  a  limitation  over  to  an- 
other is  void  as  inconsistent  with  tbe  first  cstato. 

2.  ExEctrroRs  and  Adhinistutobs  «^»316(6) 

— DeCBEE  op  DlSTBIBUnON  —  COLLATEBAL 

Attack. 

Validity  of  decree  of  distribution  of  testa- 
tor's estate  establlBhing  a  trust  in  realty  in 
favor  ot  testator's  children  and  their  hetrs  is 
not  open  to  attack  in  suit  to  partition  the  real- 
ty involved  by  tho  devisee  of  one  of  the  dev- 
isee children,  the  decree  distributing  the  es- 
tate, and  estahlishtng  the  trust  being  an  adjudi- 
cadon  of  the  trust's  validity  and  the  rights  of 
the  children  In  the  property. 

3.  Wills  «=»6— PBOPEsn  SnsjEor  of  Dis- 
posmoN. 

Whore  decree  of  distribution  of  testator's 
estate  distributed  tbe  whole  of  the  realty  to 
chUdren,  share  and  share  alike,  in  trust  to  use 
the  profits  for  life,  or  until  such  a  time  after 
ten  years  from  testator's  death  as  all  his  chil- 
dren or  tbe  survivors  and  the  heirs  of  the  body 
of  decedents  should  mutually  agree  in  writing 
to  sell  the  realty  and  divide  tbe  proceeds,  when 
that  should  be  done,  aud  the  proceeds  divided 
equally  among  tho  children  and  the  heirs  of 
the  body  of  decedents,  etc.,  and  provided  that, 
if  there  was  no  agreement  to  sell,  then,  on  tbe 
death  of  all  of  the  children,  the  realty  or  pro- 
ceeds should  be  divided  among  the  hairs  of  thrir 
bodies,  etc.,  and  there  was  never  any  agree- 
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aent  to  dispose  of  the  realty  during  the  life 
of  one  of  teststor's  sons,  such  son's  wife  never 
acquired  any  Interest  In  It,  though  her  hus- 
band derfaed  to  ha. 

Diriment  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Lewis  B.  Works, 

ActlQn  1^  Mlnerra  Bwelnhart  ^Inst  the 
Plant  Investment  Cbmpiuiy,  a  corporatloD, 
knd  L.  P.  Tweedy  and  others.  From  an  ad- 
verse Judgment,  plaintlfr  appeals.  Affirmed. 

Hartley  Shaw,  of  Los  Angeles,  for  appel- 
lant AtidersMt  &  Anderson,  ot  Los  Angeles, 
for  respwdent 

SCELVIN,  J.  Plaintiff,  here  appealing  from 
an  adverse  judgment,  sued  unsuccessfully  to 
partition  certain  real  pr<^rty  asserting  that 
she  Is  the  owner  of  an  undivided  eighth  of 
the  realty  involved,  claiming  as  the  devisee 
of  ber  deceased  husband,  Roger  Plant,  Jr., 
who  survived  his  father,  Itoger  Plant,  Sr., 
by  more  than  ten  years.  The  younger  Roger 
Plant  died  childless,  and  by  his  will  aU  of  his 
property  went  to  bis  widow,  who  is  the  plain- 
tifr  here.   She  has  married  since  his  death. 

Tbe  sole  question  involve^  Is  the  groper 
construction  of  the  decree  of  distribution  In 
tbe  estate  of  Roger  Plant,  Sr.,  by  which  the 
whole  of  the  real  property  Is  distributed  as 
follows : 

"To  said  William  Plant,  Susan  Plant  Tweedy, 
Roger  Plant,  Henry  Kant,  Phoebe  Plant,  David 
Walter  Kant,  George  Washington  Plant,  Rich- 
mond Plant  and  Charles  Plant,  said  children  of 
deceased,  all  of  whom  are  over  21  years  old,  the 
said  real  proper^  is  hereby  distributed  wiare 
and  share  alik^  but  in  trust  neverthelets,  they 
to  use  the  not  rents  and  profits  during  their 
lives,  or  until  such  a  time  after  ten  years  from 
the  date  of  the  death  of  said  Roger  Plant  as 
that  all  of  his  said  children,  or  in  case  any  of 
them  shall  be  dead,  then  all  said  children  then 
sarviving  and  tho  heirs  cS  the  body  of  said 
deceased  children,  shall  mutually  agree  in  writ- 
ing to  sell  said  real  property  and  divide  the 
proceeds,  when  the  same  shall  be  sold  and  the 
proceeds  divided  equally  among  said  diildren 
and  In  the  event  any  of  said  children  are  dead, 
the  heirs  of  tbe  body  of  said  deceased  child  or 
children  shall  succeed  to  the  interest  of  thwr 
parent  in  equal  proportions,  and  if  they  shall 
not  apree  In  writing  to  sell  said  realty  as  afore- 
said, then  on  the  death  of  ail  of  said  children, 
said  real  property  or  the  proceeds  thereof  shall 
be  divided  among  the  heirs  of  the  body  of  said 
children,  each  child's  children  to  be  entitled  to 
share  equally  in  the  portions  of  its  parent,  and 
if  any  of  said  children  shall  die  prior  to  distri- 
bution without  issue,  then  the  portion  of  such 
deceased  child  shall  be  equally  divided  among 
the  surviving  children  and  the  neirs  of  the  body 
ot  any  deceased  child,  each  deceased  child's  heirs 
to  share  equally  in  theu:  deceased  parent's  por- 
tion of  said  chud  dying  without  issue." 

PlalntUTs  contention  is  that  the  dlstrib- 
ntem  under  this  decree  took  an  estate  In  fee 
(Ample  absolute  either  at  the  date  of  tbe 
entry  of  the  decree  or  ten  years  later,  and 
that  the  trust  provisions  are  repugnant  to 
thla  estate.  In  this  behalf  her  counsel  cites 
many  authorities  to  the  effect  that  where 
an  absolute  pnverty  in  tlie  estate  la  devtoed. 


or  where  an  unrestrained' power  of  sale  Is 
given,  a  limitaticm  over  to  another  Is  void 
as  Inconsistent  vrtth  the  first  estate. 

[1]  Unquestionably  that  Is  the  rule,  but 
an  examination  of  the  trust  clause  of  the  de- 
cree here  involved  reveals  the  fact  that  there 
is  no  unrestrained  poiwer  of  dlsposltUm  cm* 
ferred, 

[2, 3]  The  validity  of  the  decree  establlsh- 
Isg  the  trust  Is  not  open  to  attack  In  this 
suit.  Goldtree  v.  Allison,  119  Oal.  344,  Bl 
Pac.  561.  By  the  terms  of  that  part  of  the 
decree  none  of  the  property  could  be  sold 
without  the  written  agreem^t  of  the  surviv- 
ing children  of  the  testator  and  heirs  of  the 
lx>dy  of  those  original  distributees  who  bad 
died.  Before  such  division  by  agreement  tbe 
interest  of  each  distributee  would,  upon  his 
death,  pass  to  the  heirs  of  his  body  or  in  de- 
fault of  any  to  the  survivors  of  the  trus- 
tees. Such  limitation  upon  the  power  of 
alienation  may  not  be  questioned  by  plain- 
tiff, and  under  the  terms  of  the  trust,  as  there 
never  was  any  agreement  to  dispose  of  the 
property  during  her  husband's  life,  she  nev- 
er acquired  any  interest  In  It.  A  very  sim- 
ilar trust  has  been  upheld  by  the  Supreme 
Court  of  Missouri.  Dougal  v.  Fryer,  3  Ho. 
40,  22  Am.  Dec  458. 

The  judgment  Is  affirmed- 

We  concur:  WILBUR,  J.;  VICTOR  E. 
SHAW,  Judge  pro  tern. 


BRESBB  V.  DUNN  et  aL    (L.  A.  4132.) 
(Supreme  Court  of  California.   April  11,  1918.) 

1.  PUCADINO  «=»S<8)— CONCI-tJBXONS. 

Allegation  that  "said  building  restrictions 
upon  said  lots  have  been  faithfully  observed" 
Is  a  mere  conclusion. 

2.  Covenants  ^s3C1<2>— Buxu>nfo  Rbbtbic- 

TIOKB— EHXtraCEUENT. 

Courts  are  slow  to  declare  the  existence  of 
building  restrictions,  unless  it  clearly  appears 
from  the  conveyances,  not  only  that  a  general 
scheme  of  improvement  is  comtemplated,  but 
also,  if  a  grantee  of  the  original  covenantee 
seeks  to  enrorce  the  restrictions,  that  it  is  not  a 
mere  personal  covenant  but  passes  with  the 
land. 

3.  Covenants  *»114{1)   —  Violation  of 
BunjtiNO  Rebtbictions— Plbadiko. 

In  action  to  enjoin  construction  of  a  house 
in  violation  of  building  restrictions,  the  com- 
plaint was  demurrable,  where  it  failed  to  show 
that  ther<>  was  any  reversion  left  in  tbe  original 
covenantee  or  that  any  penalty  attached  to 
disobedience  of  the  restriction. 

4.  Covenants  €=>57— Pehsonai.  Covenants 
Not  Pabbiko  with  Beax.tt. 

Where  the  fee  Is  passed  to  the  covenants 
and  no  reversion  left  m  the  covenantee,  there  is 
no  privity  of  estate  or  tenure  between  tbe 
parties,  and  the  burden  of  the  covenant,  though 
imposed  upon  the  land  conx'eyed,  is  solely  for 
the  personal  benefit  of  the  covenantee,  not 
pausing  with  the  realty  to  his  grantee. 

5.  Covenants  <&=351(2)  —  Constbuction  — 
Mabks  of  Ponctuatios. 

A  reasonable  construction  of  a  deed  con- 
taining a  negative  covenant  that  no  building 
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should  be  placed  less  than  35  feet  from  front 
line;  and  that  no  fence  should  be  ere<:ted  in 
front  of  the  front  line  of  any  building  "within 
five  years  from  the  date"  of  the  deed— is,  al- 
though the  two  parts  of  the  sentence  are  sepa- 
rated by  a  semicolon,  to  apply  the  time  limit  to 
botb,  the  authorities  indicating  a  tendency  on 
the  part  of  the  courts  to  read  a  restrictioii  ex- 
pressed in  a  deed  as  a  wbole,  disregarding  at 
times  even  the  strict  rules  of  punctuation. 
6.  Covenants  ^=>60(2)  —  GonarBucnoH  — 
Building  BESTstcTiONa 
Conveyance  to  plaintifPs  predecessor  con- 
tained covenant  that  no  buildings  should  be 

filaced  upon  the  premises  less  than  35  feet 
rom  the  front  line,  that  no  building  to  be  used 
as  a  dwelling  should  be  erected  upon  said  prem- 
ises within  five  years  from  the  date  of  deed 
which  cost  less  than  $2,500,  and  that  no  fence 
should  be  erected  in  front  of  the  front  line  of 
any  building  erected  upon  the  premises.  Con- 
veyance of  other  lots  fronting  on  the  same 
street  omitted  covenant  as  to  cost,  and  the  in- 
hibition regarding  fences  was  followed  b;  the 
words  "within  five  years  from  the  date  of  this 
deed."  Held,  that  the  variation  in  the  deeds 
indicated  that  the  grantor  was  merely  seeking 
to  put  a  peieonsl  oorenant  In  each  deed  termi- 
nable as  to  bU  its  parts  after  five  years. 

Department  2,  Appeal  from  Superior 
Court,  Los  Angeles  County;  Lewis  B.  Works, 
JuAge. 

Action  by  P.  W.  Bresee  against  R.  J.  Dunn 
and  others.  From  judgment  following  an  or- 
der sustaining  general  demurrer  to  amended 
complaint,  plaintiff  appeals.  Affirmed. 

Williams,  Goudge  &  Chandler,  of  Los  Ange- 
les, for  aiqpellant.  James,  Smith  &  McCarthy 
and  Hammack  ft  Hammack,  all  at  Los  Ange- 
les, for  reivondenta. 

MELVIN,  J.  Judgment  followed  an  order 
sustaining  a  general  demurrer  to  the  amend- 
ed complaint  From  said  Judgment  plaintiff 
appeals.  , 

The  action  was  one  whereby  idalntlff 
aonght  to  enjoin  defendants  tram  construct- 
ing a  house  on  their  property  In  alleged  viola- 
tion of  a  certain  building  restriction.  The 
complaint  avers  substantlaUy  the  following 
facts:  * 

In  October,  1001,  Prudential  ImproTement 
Company,  owner  of  a  block  of  land  in  the  city 
of  Los  Angeles  bounded  by  West  Adams, 
Anita,  Xormandie,  and  Twenty-Seventh 
streets,  caused  said  land  to  be  resnbdirided 
and  filed  for  record  a  plat  showing  the  divi- 
sion thereof  into  lots,  of  which  there  were 
21  of  Bubetantlally  uniform  slxe.  It  waH  and 
ever  since  has  be  mi  (according  to  the  com- 
plaint) the  intention  and  plan  of  the  owners 
that  the  tract  lAiould  be  occupied  only  by  resi- 
dences so  erected  that  those  fronting  on  West 
Adams  street  should  be  not  less  than  35  feet 
from  the  front  line  of  the  property  and  those 
fronting  on  Normandie  and  Anita  streets  not 
less  than  25  feet.  It  is  further  alleged  that 
the  owner  of  the  property  "In  conveying  the 
same  did  so  restrict  said  property  by  express 
provisions  contained  in  the  respective  convey- 
ances of  said  lots."  In  Nov£mber,  1901,  Pru- 


dential Improvement  Company  conveyed  lot 
2,  one  of  the  five  lots  fronting  on  West  Adams 
street,  to  one  Kennedy,  and  It  Is  alleged  in 
the  complaint  that: 

The  deed  "for  the  benefit  of  the  purchaser 
of  fmid  lot  and  for  the  benefit  of  the  purchasers 
of  the  remaining  lots  of  said  tract,  and  the 
administrators,  executors,  heirs  and  assigns  of 
each  of  them,  and  particularly  of  those  lota 
fronting  on  West  Adams  street,  contained  the 
following  covenants  and  restrictions:  That  no 
building  or  buildings  shall  be  erected,  construct- 
ed or  placed  upon  tbe  premises  hereby  conveyed, 
the  front  line  of'  which  shall  be  less  than  thirty- 
five  (35)  feet  from  the  front  line  of  skid  prem- 
ises, and  that  no  building  to  be  used  as  a  dwell- 
ing house  shall  be  erected,  constructed  or  placed 
upon  said  premises  within  five  years  from  the 
date  of  this  deed  which  shall  cost  less  than 
twenty-five  hundred  dollars  ($2,500.00)  and  that 
no  fence  shall  be  erected,  placed  or  construct- 
ed in  front  of  the  front  line  of  any  building 
erected,  constrocted  or  placed  upon  the  said 
premises.' " 

In  April,  1909,  plaintiff  by  mesne  convey- 
ances became  tbe  owner  In  fee  of  lot  2,  has 
ever  since  be«a  the  owner,  and  has  his  resi- 
dence thereon. 

In  January,  1907,  the  Prudential  Improve- 
ment Company  (under  a  changed  name)  con- 
veyed lots  3,  4$  and  6  (also  fronting  on  West 
Adams  street)  to  one  Hundley.  The  deed  con- 
tained the  following  conditions,  also  alleged 
in  tbe  complaint  to  have  been  for  the  benefit 
of. the  pnr<Aasers  of  all  of  the  lots: 

"This  deed  is  made  subject  to  the  following 
express  conditions,  to  wit:  Hiat  no  building 
or  buildings  shall  be  erected,  constructed  or 
placed  upon  the  premises  hereby  conveyed,  tbe 
front  line  of  which  shall  be  less  than  thirty- 
five  (35)  feet  from  the  front  line  of  said  prem- 
ises on  West  Adams  street;  and  that  no  fence 
shall  be  erected,  placed  or  constructed  in  front 
of  the  front  line  of  any  building  erected,  con- 
structed or  placed  upon  the  said  premises  with- 
in five  years  from  the  date  of  this  deed." 

Thereafter  by  mesne  conveyances  the  de- 
fendants, In  February,  1914,  because  tbe  own- 
ers in  fee  of  lot  3  which  adjoins  plaintUTs 
property,  lot  2. 

It  is  further  alleged  (but  without  tbe  date 
being  given)  tbat  lot  1  fronting  on  West 
Adams  street  was  sold  by  tbe  Prudential  Im- 
provemoit  Company  and  cmvcored  b?  deed, 
which  was  duly  recorded ;  said  deed  ccmtoln- 
Ing  restrlcticms  similar  to  tbose  in  the  deed  to 
lot  2  which  we  have  quoted  above. 

When  defendants  became  the  owners  of  the 
property  here  Involved,  they  had  knowledge 
and  ,notlce  of  the  restrictions  upon  all  tbe 
lots  fronting  on  West  Adams  street 

[1  ]  It  is  further  averred  tkutt,  rt  all  times 
prior  to  the  date  of  the  acquisition  of  title 
defendants  in  1914,  "the  said  building  restric- 
tions upon  said  lots  have  been  faithfully  ob- 
served" (an  allegation  which  respondmta 
very  Justly  term  a  mere  conclusion).  Defend- 
ants were  about  to  construct  a  building  with- 
in 35  feet  of  th«  front  line  of  their  prc^rty, 
and  plaintiff  by  this  action  sought  to  enjoin 
them  from  so  doing.  Appellant  believes  that 
he  has  sufficiently  pleaded  the  existence  of 
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enforceable  covenantB  entered  Into  with  the 
design  of  carrying  out  a  general  plan  for  the 
development  of  real  property  subdivided  Into 
parcels,  and  he  cites  in  this  behalf  many  au- 
thorities, such,  for  example,  as  De  Gray  v. 
Monmouth  Beach  Club  House  Co.,  50  N.  J. 
Eq.  329.  24  Atl.  388 ;  Brouwer  v.  Jones.  23 
Barb.  (K  T.)  153;  Korn  v.  Campbell,  192  N. 
T.  490,  85  N.  E.  687,  37  L.  R.  A.  (N.  S.)  1,  127 
Am.  St.  Kep.  925;  Allen  v.  City  of  Detroit, 
167  Mich.  464,  133  N.  W.  817.  S«  I*  R.  A.  (N. 
S.)  890. 

[2-4]  Undoubtedly,  covenants  Imposing 
building  restrictions  have  been  frequently 
upheld,  but  the  courts  are  slow  to  declare 
such  burdens  upon  real  property  to  exist  un- 
less It  clearly  appears  from  the  deeds  of  con- 
veyance, not  only  that  a  general  scheme  of 
Improvement  Is  contemplated,  but  also.  If  a 
grantee  of  the  original  covenantee  seeks  to 
enforce  the  restriction,  that  it  Is  not  a  mere 
personal  covenant  but  passes  with  the  land. 
In  the  pleading  now  under  consideration  It 
does  not  appear  that  there  was  any  reversion 
left  In  the  original  covenantee.  The  com- 
plaint shows  neither  by  direct  averment  nor 
by  quotation  from  the  original  conveyances 
that  any  penalty  attached  to  disobedience  of 
the  building  restrictions.  It  does  contain  al- 
legations to  the  effect  that  the  fee  passed 
from  the  Prudential  Improvement  Company 
to  the  predecessors  of  plaintiff  and  defend- 
ants In  the  ownership  of  lots  2  and  3  and 
from  them  by  mesne  conveyances  to  these  liti- 
gants respectively.  The  rule  Is  that  where 
ttie  fee  Is  passed  to  the  covenantor  and  no 
reversl<m  Is  left  in  the  covenantee,  there  is 
no.  privity  of  estate  or  tenure  between  the 
parties,  and  the  burden  of  the  corenant, 
though  Imposed  upon  the  land  conveyed,  Is 
solely  for  the  personal  benefit  of  the  covenan- 
tee, not  passing  with  the  realty  to  his  gran- 
tee. Los  Angeles  Terminal  I>and  Co.  v.  Muir, 
136  Cal.  36-42,  68  Pac.  308 ;  Berryman  t.  Ho- 
tel Savoy  Co.,  160  Cal.  650-56B,  IIT  Pac.  677, 
37  li.  K.  A.  (N.  S.)  5, 

There  la  nothing  In  eltlier  of  the  quotations 
from  ooDTeyances  set  forth  In  plalntlfTa 
pleading  and  nothing  in  the  averments  of  the 
complaint  to  take  the  pleaded  restrictions  out 
of  the  category  of  purely  personal  covenants 
made  for  the  original  grantor's  benefit  For 
this  reason  the  demurrer  was  properly  sus- 
tained. 

[IJ  Respondents  also  Insist,  and  we  think 
correctly,  that  the  covenants  were  Intended 
to  and  did  expire  by  limitation  of  time.  In- 
spection of  the  quoted  portion  of  the  deed  to 
respondenfaE^  predecessor  rereals  the  fact  that 
it  contains  the  negative  covenant  that  no 
bnllding  shall  be  placed  less  than  39  feet  from 
the  front  line  of  the  pn^rty,  and  that  no 
fence  shall  be  erected  In  front  of  the  front 
line  of  any  building  "within  five  years  from 
the  date"  of  the  deed.  It  Is  true  that  the  two 
parts  of  the  sentence  are  separated  by  a  seml- 
colrai,  but  they  are  conjunctively  attached, 


and  it  Is  a  reasonable  construction  to  apply 
the  time  limit  as  expressed  by  the  words 
"within  five  years,"  etc.,  to  both  building  re- 
strictions, the  one  referring  to  bouses  as  well 
as  that  applying  to  fences.  The  authorities 
indicate  a  tendency  on  the  part  of  courts  to 
read  a  restriction  expressed  In  a  deed  as  a 
whole,  disregarding  at  times  even  the  strict 
rules  of  punctuation.  For  example,  the  llml* 
tatlou  for  ten  years  was  held  to  apply  to  all 
restrictions,  including  that  with  reference  to 
the  building  line  In  the  following  covenant  in 
a  deed: 

"That  the  said  grantee  or  his  heirs  or  as- 
signs shall  not  for  a  period  of  ten  years  erect 
on  the  granted  premises  any  buildings  or  parts 
thereof  which  shall  be  used  or  occupied  for  any 
other  purposes  than  dwelling-housea,  and  pri- 
vate stables,  and  buildings  usually  appurtenant 
to  dwelling  bouses,  except  the  COToer  lots, 
which  may  be  used  for  store  purposes,  and  said 
dwellings  to  be  occupied  by  none  bat  respectable 
families,  and  that  no  building,  or  part  of  any 
shall  be  erected  within  fifteen  feet  of  the  front 
line  of  each  lot."  In  re  Welsh,  175  Mass.  68, 
55  N.  B.  1043. 

In  Best  V.  Nagle,  182  Mass.  495,  65  M.  E. 
842,  a  similar  ruling  was  made  w]^  refer- 
ence to  Oie  following  provlalonB  In  a  convey- 
ance: • 

"That  no  building  except  the  ordinary  oat- 
houses  snail  be  placed  upon  said  lots,  or  either 
of  them,  of  less  value  than  four  thousand  dol- 
lars, and  all  buildings  erected  thereon,  shall 
set  back  from  the  line  of  the  several  streets 
shown  on  said  plan,  at  least  twenty  feet,  nor 
shall  any  bnilding  erected  on  said  land  be  used 
for  a  livery  stable  or  tenement  house,  or  for 
any  manufacturing  purposes,  for  the  period  of 
ten  years." 

Another  instructive  case  upon  this  subject 
is  Armstrong  v.  Grlffln,  83  N.  J.  Eq.  590,  91 
Atl.  1016;  Id.,  84  N.  J.  Eq.  196,  93  Atl.  1084. 

[6]  The  quotations  from  deeds  appearing 
In  the  complaint  do  not  Justify  the  pleading 
that  there  was  a  uniform  plan  for  the  benefit 
of  all  lots  fronting  on  West  Adams  street.  In 
the  conveyance  to  appellant's  predecessor, 
made  In  1901,  three  prohibitions  are  express- 
ed, one  against  erecting  a  building  within  36 
feet  of  the  fnxkt  line  of  the  premises,  a  sec- 
ond forbidding  the  construction  of  a  house 
costing  less  than  $2,600,  and  a  third  for  the 
prevention  ct  the  placing  of  a  fence  in  front 
of  any  building  on  the  property.  The  phrase 
"within  five  years  frran  the  date  of  this 
deedt"  upon  the  strict  grammatical  construc- 
tion for  which  appellant  contends,  might  be 
held  by  reason  of  its  place  In  the  sentence 
to  apply  only  to  the  limitation  regarding  min- 
imum cost  of  any  house,  leavli^  the  other 
two  provisions  enforceable  for  all  time.  Iden- 
tical provisions  were  In  the  deed  disposing  of 
the  Prudential  Company's  interest  In  lot  1. 
Yet  In  the  deed  to  lots  3,  4,  and  5,  made  in 
1907,  while  the  restriction  upon  lowest  cost 
of  any  building  is  omitted  as  it  would  be 
very  properly  if  a  general  and  uniform  plan 
of  Improvement  were  being  carried  out  the 
Inhibition  regarding  the  erection  of  a  fence 
in  front  of  any  building  is  followed  by  the 
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wordB  "within  flre  years  from  tbe  date  of  tbis 
deed."  Tbia  absolutely  contradicts  appel- 
lant's pleaded  conclusfon  that  the  covenantee 
was  pursuing  a  general  and  uniform  plan  of 
establishing  a  residence  district  with'  similar 
spaces  In  front  of  each  dwelling.  And  It  does 
more  than  that  It  indicates  that  the  gran- 
tor was  merely  seeking  to  put  a  personal 
coTenant  in  each  deed  terminable  as  to  all  its 
parts  af tOT  the  lapse  of  five  years. 
The  Judgment  Is  afflimed. 

We  concur:  WILBUR,  J.j  VICTOR  B. 
SHAW,  Judge  pro  tern. 


In  re  FISKB'S  GSTATB. 

CHAMBERS,  Controller,  t.  PRINCETON 
UNIVERSITX  et  aL 

di.  A.  5488.) 

(Supreme  Court  of  Califoruia.  April  12,  191^) 
Taxation  «=>876(Q— iNHEBiTAncs  Tax— Bx- 

EHPnON— FOBEION  CHABITABLE  OB  BXNITO- 
LENT  CDBFOBATIONS — STATUTE. 

Foreign  charitable  corporationB  were  ex- 
empt  from  inheritance  tax  on  proper^  left  them 
by  will  under  Inheritance  Tax  Law  1915  (St 
1915,  p.  421)  art  1,  1  7,  exempting  charitable 
corporaticms. 

Department  2.  Appeal  from  Superior 
Court  Los  Angeles  Ctounty;  Fred  H.  Taft 
Judga 

In  the  matter  of  the  estate  of  Marie  An- 
t(dnette  Flake,  deceased.  From  a  Judgment 
exempting  Prlncettm  UnlTerslty  and  other 
corporations  from  paying  an  Inheritance  tax, 
John  B.  Chambers,  Controller,  ete.,  appeals. 
Affirmed. 

John  W.  Carrigan  and  Edwin  H.  Pennock, 
both  of  Los  Angeles  (Robert  A.  Waring,  In- 
heritance Tax  Atty.,  of  Sacramento,  of  coun- 
sel), for  appellant  C.  J.  WUlett  and  A.  G. 
Allen,  both  of  Pasadena,  for  respondents. 

WILBUR,  J.  This  is  an  appeal  from  a 
Judgment  declaring  that  certain  foreign  cor- 
porations, to  wit  Princeton  University,  Che- 
shire Public  Library,  and  Cheshire  Ceme- 
tery, all  existing  for  nonprofit  purposes,  are 
exempt  from  paying  an  inheritance  tax  upon 
the  property  left  to  them  by  the  will  of  the 
decedent  The  facts  are  stipulated,  and  the 
only  question  is  whether,  under  the  Inherit- 
ance tax  law  of  1915  (St  1915,  p.  421),  such 
foreign  corporations  are  exempt  from  the 
payment  of  the  tax.  That  statute  (article  I, 
9  7)  reads  as  follows: 

"All  property  transferred  to  societies,  corpo- 
rations, and  institutiras  now  or  hereafter  ex- 
empted by  law  from  taxation,  or  to  any  pnblic 
corporation,  or  to  any  society,  corporation,  in- 
stitution,  or  association  of  persons  engaged  in 
or  devoted  to  any  charitable,  benevolent,  educa- 
tional, public,  or  other  like  work  (pecuniary 
profit  not  being  its  object  or  purpose),  or  to 
any  person,  society,  corporation,  iastitution,  or 


association  of  persons  in  .trnst  for  or  to  be  de< 
voted  to  any  charitable,  benevolent,  educational, 
or  public  purpose,  by  reason  whereof  any  such 
person  or  corporation  shall  become  beneSdaily 
entitled,  in  possession  or  expectancy,  to  any 
such  property  or  to  the  incwne  thereof,  shall  b« 
exempt." 

It  is  difficnlt  to  otmo^Te  of  any  language 
by  which  a  more  direct  exemption  could  be 
mada  Authorities  are  dted  firom  other 
states  wherein  exemptions  of  diarlteble  cor- 
porations have  been  hdd,  under  the  language 
of  the  particular  statute  construed,  to  a^ly 
only  to  domestic  <diariteble  corporations. 
Our  att^tion  la  not  called  to  any  law  which 
Is  as  broad  and  comprdienslTe  In  its  scheme 
of  exemption  as  our  stetnte.  If  this  Btet- 
ute  simply  read,  "All  property  transferred  to 
corporations  and  InstltutloDS  now  or  here- 
after exempted  by  law  from  taxation,"  it 
might  very  well  be  argued,  as  It  was  In  the 
cases  In  question,  that  the  exemption  "law" 
referred  to  was  the  law  of  this  state,  and 
that  therefore  we  should  look  to  Its  law  to 
determine  what  societies,  corporations,  and 
Institutions  are  exempt  from  taxatitm.  As 
there  are  additional  provisions  in  the  stat- 
ute concerning  exemptions,  we  are  not  Jus- 
tified in  any  construction  of  the  statute 
which  depends  upon  such  consideration 
alone.  Some  of  the  cases  cited  are  based 
upon  the  general  consideration  that,  where 
"corporations"  are  referred  to  in  such  legis- 
lation, It  must  be  inferred  that  the  Legisla- 
ture was  exempting  such  corporations  only 
as  it  has  Jurisdiction  over,  namely,  domes- 
tic corporations.  Under  the  stetute  of  this 
state  there  is  no  room  for  such  construc- 
tion, for  the  exemption  Is  extended  to  a  "so- 
ciety," an  "Institution,"  an  "association  of 
persons,"  and  to  "any  person"  as  well.  If  en- 
gaged In  the  work  described.  It  must  be- 
apparent  that  the  Legislature  Intended  to 
exempt  from  taxation  all  property  devoted 
to  certain  purposes,  namely,  property  "de- 
voted to  any  charitable,  boievolent  educa- 
tional, or  public  purpose,"  "or  any  other 
like  work."  The  fact  that  the  .devisee  or 
legatee  might  be  a  corporation,  foreign  or 
domestic,  was  an  entirely  indlfterent  matter, 
for  the  exemption  was  made  to  apply  to 
"societies,"  "corporations,"  "Instatutlons," 
"association  of  persons,"  and  to  all  "per- 
sons." It  would  seem  to  verge  upon  an  ab- 
surdity to  say  that  when  the  Xieglslature 
used  the  word  "person"  It  meant  any  person, 
resident  or  nonresident  of  the  state;  but 
when  it  used  the  word  "corporation"  In  ex- 
actly Uie  same  connection  and  in  the  same 
sentence,  It  meant  only  domestic  corpora- 
tions. We  are  in  entire  accord  with  what 
was  said  In  Re  Fraln,  141  La.  932,  75  South. 
847,  w^here  the  numerous  decisions  relied  up- 
on by  the  appellant  were  reviewed.  The 
court  there  pointed  out  that  the  declsious 
holding  that  foreign  charitable  corporations 
were  not  exempt  were  based  upon  the  lan- 
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goage  of  the  particular  statute  under  cod- 
sideratlon,  and  added: 

"Very  true,  these  decisions  are  reinforced  by 
considerations  based  on  the  poHcs;  of  the  law 
in  frrantioK  exemptions;  but  their  main  and 
real  basis  is  the  text  itself  of  the  statute.  And 
the  text  of  the  statute  *  *  •  extends  the  ex- 
emption to  religions  institutionB  in  general,  with- 
out qualification.** 

We  find  It  mmecessary  to  discuss  the  nu- 
merous decisions  of  other  states,  In  wlilch 
laws  more  or  less  similar  to  ours  are  con- 
strued to  mean  that  domestic  corporations 
are  exempt  and  foreign  corporations  taxed. 
Nor  Is  It  at  all  necessary  to  discuss  the  con- 
ceded right  of  a  state  to  discriminate  be- 
tween foreign  and  domestic  corporations  in 
the  Imposition  of  the  Inheritance  tax.  Es- 
tate of  Speed,  203  U.  S.  553,  27  Sup.  Ct.  171, 
SI  L.  Ed.  314. 

The  judgment  Is  affirmed. 

We  concur:  MELVIN,  J.;  VICTOR  a 
SHAW,  Jodge  pro  tern. 


HAUAKER  et  aL  T.  BRYAN  et  al. 

(U  A.  4164.) 
(Snpreme  Court  of  California.    April  13,  1918. 
Rehearing  Denied  May  9,  1918.) 

1.  TaiAZ.  «»104(11)  —  iNSTBtrOTIOETS  —  BAD 

Faith— Pbovjncb  of  Jubt. 
In  an  action  for  damages  for  breach  of  con- 
tract to  convey  real  estate  in  which  damages 
for  bad  foith  were  claimed  under  Giv.  Code,  S 
8806,  an  instruction  defining  bad  ^tJi  as  any 
unlawful  or  unjustifiable  refusal  on  the  vendors' 
part  to  comply  with  the  agreement  would  be 
sufficient  to  constitute  bad  faith,  taking  into 
ctmsideration  all  the  facts  and  drcomstances 
surronading  the  failure  to  convey,  was  errone- 
oos ;  the  bad  faith  of  the  vendors  being  a  jury 
Question. 

2.  Vendob   and   Pobchaseb    €=9301(1)  — 
Breach'  of  Contbact— "Bad  Faith." 

In  an  action  for  breach  of  contract  to  con- 
vey real  estate,  it  was  not  bad  faith,  under  Civ. 
Code,  S  3.S06.  providing  mensure  of  damages  in 
case  of  "bad  faith"  of  vendor,  for  the  vendors  to 
enter  into  the  contract  after  having  made  ar- 
rangements to  secure  tide  to  the  land  they 
agreed  to  convey. 

[Ed.  Kote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  8ec<»id  Series,  Bad 
Faith.l 

3.  VirNDOB     AND     PUBCHASEB     €=^1(1)  — 

Breach  of  Contbact— "Bad  Faith." 
In  an  action  for  breach  of  contract  to  con- 
vey real  estate,  a  few  days'  delay  by  the  vendors 
In  gecnriiig  title  to  the  land  does  not  constitute 
bad  faith,  within  Civ.  Code,  |  3306,  relating  to 
measure  of  damages  in  case  of  "bad  faitlt"  of 
vendor. 

Department  2.  Appeal  from  SiQ»erior 
Court,  Los  Angeles  County;  Frank  Q.  Fin- 
layaon.  Judge. 

Action  by  W.  M.  Hamaker  and  others 
agaisst  E.  P.  Bryan  and  others.  Judgment 
for  plaintiffs,  and  defendants  ameaL  Be- 
versed. 

W.  W.  Butler  and  And»BOn  ft  Andersmi, 
an  of  Los  Angeles,  for  appellants.  Morton, 


Hollzer  &  Morton,  Harry  A.  Hollzer,  and  C.  B. 
Morton,  all  of  Los  Aogelee  {Jerwue  H.  Kahu, 
of  Lea  Angeles,  of  coons^.  tor  reqpondenta. 

WILBUR.  J.  This  is  an  action  brought 
by  the  plalnttfTs  to  recover  damages  for 
breadi  of  otmtract  to  convey  real  estate, 
executed  March  14,  1911.  The  Code  pre- 
scribes the  or^ary  measure  of  damages  in 
Bu<Ai  cases,  and  then  makes  this  special  pro- 
vision, "but  adding  thereto,  in  case  of  bad 
faith,  the  difference  between  tiie  price  agreed 
to  be  paid  and  tbe  value  of  the  estate  to  be 
conveyed."  etc.  The  price  agreed  to  be  paid 
In  the  Instant  case  was  $33,600,  of  which 
$250  was  paid  and  $4,750  agreed  to  be  paid  In 
cash,  the  balance  by  mmtgage  and  trust  deed 
on  the  property.  The  verdict  was  for  $6,250. 
The  principal  question  involved  was  whefaer 
or  not  there  was  bad  faith  in  the  refusal,  If 
any,  to  convey.  On  this  subject,  the  court  in- 
structed the  jury  as  follows : 

"In  order  to  charge  the  defendants  with  bad 
faith,  it  is  not  necessary  that  their  conduct 
be  shown  to  be  fraudulent  It  is  sufficient  to 
show  that  their  conduct  in  failing  to  convey 
this  property  to  tbe  plaintiffs  was  by  reason  ot 
any  frivolous  or  unfounded  refusal  In  law  or  in 
fact  to  comply  with  the  terms  of  their  agree- 
ment. Any  unlawful  or  unjustifiable  refussl  on 
their  part  to  comply  with  their  agreement  would 
be  sufficient  to  constitnte  bad  faith ;  and  in  de- 
termining whether  or.  not  the  conduct  of  the  de- 
fendants in  this  case  was  such  as  to  show  bad 
faith,  you  should  take  into  consideration  all  of 
the  facts  and  circumstances  surroanding  tfaeir 
failure  to  convey  the  property  as  disclosed  by 
tiie  evidence." 

The  jury  were  thus  instructed  that: 
"Any  unlawful  or  unjustifiable  refusal  on 
their  [the  vendorsT  part  to  comply  with  their 
agreement  would  be  Bufflcient  to  constitute  bad 
faith." 

Every  breach  of  a  valid  and  subsisting 
contract  for  which  damages  may  be  recov- 
ered under  section  3306,  Civil  Code,  Is  "un- 
justifiable," and  in  a  sense  "unlawful,"  for 
the  law  requires  that  a  person  fulfill  his  le< 
gal  obligations.  The  instruction  was  there- 
fore clearly  erroneous  and  prejudicial.  The 
bad  faith  of  the  vendors  was  a  question  of 
fact  to  be  determined  by  the  Jury.  Appellate 
courts  have  been  called  upon  to  determine 
whether  or  not  the  evidence  before  the  trial 
court  was  sufficient  to  justify  a  decision  as  to 
the  fact  of  good  faith  or  bad  faith,  but  our 
attention  has  not  been  called  to  any  case 
where  a  trial  court,  as  a  matter  of  law,  has 
attempted  to  define  "bad  faith."  In  Morgan 
V.  Steams,  40  Cal.  434,  439,  before  the  enact- 
ment of  section  3306,  Civil  Code,  the  Supreme 
Court  declined  to  disturb  a  Judgment  for 
damages  based  upon  a  difference  between  the 
market  value  and  the  contract  price  of  land 
where  the  vendor  "willfully  refused  to  com- 
ply with  the  terms  of  the  agreement  to  con- 
vey merely  because  the  land  has  in  the  mean- 
time considerably  appreciated  in  value,"  but 
said: 

"It  is  unnecessary  to  examine  to  what,  if  any, 
extent  the  rule  of  damages  for  failure  to  convey 
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land  is  affected  by  the  good  faith  of  the  defend- 
ant appearing." 

In  Yates  v.  James,  89  Cal.  474,  26  Pac.  1073, 
the  failure  of  the  vendor  to  convey  was  due 
to  the  refusal  of  the  vendor's  wife  to  Join 
in  a  deed,  the  property  being  covered  by  a 
homestead  declaration  filed  by  the  vendor 
before  the  contract  of  sale,  and  yet  It  was 
held  that  "bad  faith"  was  not  "proved,"  and 
the  judgment  was  reversed  for  that  reason, 
although  the  inability  of  the  defendant  to 
convey  was  due  to  a  defect  In  his  title  (if  a 
homestead  may  be  classed  as  such)  existing 
at  the  time  he  made  the  contract  of  sale. 
In  Clark  v.  Tocum,  116  Cal.  515,  48  Pac.  498, 
the  vendee  paid  the  full  purchase  price  ($4,- 
400)  of  certain  land  and  appurtenant  water 
right.  The  price  of  the  water  right  was  not 
segregated,  but  It  was  alleged  to  be  of  the 
value  of  $2,000.  A  judgment  for  that  amount 
was  secured  and  afBrmed.  The  vendors  were 
the  owners  of  said  water  right,  and  accepted' 
the  full  purchase  price  therefor,  and  then, 
"without  any  Just  reason  or  excuse,"  refused 
to  perform  their  contract.  It  was  held  that 
they  were  guilty  of  bad  faith  as  a  matter  of 
law.  In  the  instant  case  It  was  not  bad 
faltb  for  the  vendors,  having  made  some  ar- 
rangement to  secure  title,  to  «iter  into  a  con- 
tract of  sala  Yates  v.  James,  supra.  Nor 
would  a  few  days'  delay  la  securing  aucb 
title  be  sufficient  evldoice  ot  bad  fftltb. 

Judgment  reversed. 

We  concur:  VICTOB  B.  SHAW,  Judge 
pro  ton.;  MELYIN,  J. 


FOBTBB  T.  LOS  ANGELES  TRUST  &  SAV- 
INGS BANK.    (Civ.  2113.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   March  4,  1918.) 

1.  Escrows  «s3l— What  vat  be  Puced  nr 

"ESCBOW." 
The  term  "cBcrow,"  ordinarily  considered, 
applies  to  a  deposit  of  deeds,  etc.,  and  not  to 
money. 

[EW.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Escrow.] 

2.  Depositabiss  «ss»3— Rights  and  Obliga- 
tions. 

Where,  under  agreement  between  buyer  and 
seller,  money  is  deposited  in  a  bank  with  in- 
structions to  deliver  it  to  a  seller  on  delivery 
of  property,  the  banl^  is  an  agent  for  both  par- 
ties, and  must  bold  the  same  and  pay  it  to  the 
seller  if  there  la  a  delivery,  and  the  buyer  if 
there  is  not. 

8.  Election  of  Remedies  4=3>3(4)  —  Incon- 
sisTENCT  or  Beuedies— Beuedies  Against 

DiFFEEKNT  PebSONS. 

In  such  case,  the  seller  waives  its  rights 
against  the  depositary,  where  on  refusal  of  buy- 
er to  accept  delivery  it  sells  the  property  at 
public  aacBou  and  sues  the  buyer  alone  and 
gets  judgment  for  the  full  amount  of  the  differ- 
ence between  the  amount  realized  from  the  sale 
and  the  amount  of  the  contract  price,  making 
DO  account  whatever  of  the  sum  on  deposit; 
Bach  action  by  the  Mller  being  inconsistent 


with  its  further  assertion  of  ownership  of  the 

sum  deposited. 

Appeal  from  Superior  Court.  Los  Angeles 
County;  Charles  Wellborn,  Jndge. 

Action  by  E7.  K.  Foster  againat  tbe  Los 
Angles  TruBt  A  Savings  Bank,  a  corpora- 
tion. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Isidore  B.  Dockweiler,  of  Los  Angeles  (W. 
D.  Finch  and  Thomas  A.  J.  Dockweiler,  both 
of  Los  Angeles,  of  counsel),  for  appellant 
Jones  &  Weller,  of  Los  Angeles,  for  respood- 
ent 

JAMES,  J.  This  action  was  brought  to  re- 
cover the  sum  of  ?840  and  Interest  The 
gist  of  the  claim  of  the  plaintiff  was  that  this 
money  bad  t>eeQ  deposited  with  the  defend- 
ant by  a  third  party  for  his  benefit  and  that 
conditions  precedent  having  been  satisfied 
and  demand  made,  plaintiff  was  entitled  to 
collect  from  the  defendant  the  sum  mention- 
ed. Answer  was  filed  to  the  complaint,  and 
among  the  defenses  alleged  was  that  of  the 
bar  of  the  statute  of  limitations.  The  case 
came  on  for  trial,  and  before  any  witnesses 
were  examined,  defendant  asked  and  was 
allowed  to  withdraw  Its  plea  of  tbe  statute 
of  Itmitatlous.  Thereupon  plaintiff  being 
called  as  a  witness  In  his  own  iKhalf,  de- 
fendant objected  to  the  Introduction  of  any 
evidence  on  tbe  ground  that  plaintlflTs  com- 
plaint failed  to  state  sufficient  facts  to  con- 
stitute a  cause  of  action.  This  objection  was 
sustained,  and  tbe  judgment  of  dismissal, 
from  which  this  appeal  is  taken,  followed. 

It  will  be  necesaary  to  a  proper  under- 
standing of  the  legal  qneatlon  presented  to 
state  more  particularly  the  facts  relied  upon 
by  plaintiff  to  sustain  his  suit,  as  the  same 
are  expressed  in  tbe  complaint.  In  March, 
1007.  the  plaintiff  and  A.  W.  McCready  en- 
tered into  a  contract  ezecntory  In  form  as  to 
both  parties,  by  which  McGready  purchased 
from  the  plaintiff  tm  motorcars,  to  be  there- 
after shipped  from  St  Louis,  Ua  ^e  cars 
were  to  cost  McCreac^  in  Los  An'geles  92,800 
each.  One  car  was  to  be  shipped  Immediate- 
ly on  the  making  of  the  agreem^t  and  the 
remainder,  In  lots  ot  three,  were  to  be  idtlp- 
ped  In  Bfardi,  April,  and  June,  reqtecUvely, 
of  the  same  year.  McGready  depoidted  with 
the  defendant  on  account  of  the  porchase 
and  for  plaintiff's  benefit  the  sum  of  92,800, 
which  the  defendant  was  instructed  to  pay 
over  to  the  plaintiff  In  installments  of  ^!80 
for  each  car  as  fba  same  was  d^tvered.  In 
May  of  the  same  year  three  of  the  cars  cou' 
tracted  for  vere  dellTared  to  McGready  and 
were  paid  for  in  full  by  McGready.  There* 
upon  McGready  and  the  plaintiff  mutually 
released  one  another  as  to  the  sale  and  pur- 
chase of  four  cft  the  cars  referred  to  In  the 
contract  and  agreed  further  that  McGready 
might  draw  down  the  sum  of  $1,060  of  the 
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^,800  deposit  The  defendant  was  advised 
of  this  change  In  the  agreement  of  the  par- 
ties Igr  tetter  In  the  following  form: 

"May  24.  1907. 
"Los  Ailgeles  Trust  Co.  Gentlemen:  We 
agree  to  the  releasing  of  $1,860  of  the  $2,800 
deposit  on  the  escrow  on  Moon  motorcar,  bal- 
ance to  be  applied  on  the  last  three  cars.  Time 
of  shipment  of  same  to  be  extended  to  Aug.  15, 
1907.  El  K.  roster. 

"A  W.  McCready." 

Thereafter,  and  in  August,  the  three  mo- 
torcars agreed  to  be  last  dellTered,  arrived, 
and  on  August  Slst  the  plaintiff  notified  Mc- 
Cready and  the  defendant  that  the  cars  had 
arrived  and  were  ready  for  delivery  in  ac- 
cordance with  the  contract,  and  an  ofter 
was  then  made  to  deliver  the  same.  Mc- 
Cready refused  to  accept  the  cars,  and  this 
defendant  refused  to  pay  over  the  balance 
of  ttie  deposit,  which  amounted  to  $840,  be- 
ing the  same  sum  herein  sued  for.  The  re- 
fusal of  defendant  to  pay  over  the  money 
was  based  upon  instructions  given  to  it  by 
McCready.  Thereafter  the  plaintiff  gave 
due  notice  that  he  would  sell  the  three  cars 
at  public  auction,  and  such  a  sale  was  held. 
The  three  cars  were  sold  at  this  sale  for  an 
aggregate  of  $6,020.  The  expenses  of  sale 
amounted  to  the  sum  of  abont  $400.  There- 
after an  action  was  commenced  by  this 
plaintiff  In  the  superior  court,  In  which  ac- 
tion McCready  and  this  defendant  were 
made  defendants  and  In  which  action  plain- 
tiff songht  to  recover  from  McCready  the 
difference  between  the  amount  received  by 
htm  for  the  motorcars  at  the  auction  sale, 
plus  expenses  of  sate,  and  the  price  which 
McCready  had  agreed  to  pay  for  the  cars. 
It  l8  not  stated  whether  In  this  action  sum- 
mons was  served  upon  ttila  defoidant,  but  it 
Is  set  forOi  in  the  complaint  here  that  de> 
fendant  BfcOreadr  dannrred  to  the  com- 
plaint In  the  action  last  mentioned,  which 
demurrer  was  sustained.  Thereupon  this 
Idalntiff,  beiim  the  ptalntlCF  there,  filed  an 
ammded  c<Hnplalnt,  In  which  tills  defendant 
was  not  named  as  party  defendant  mat 
action  proceeded  to  trial,  and  Judgment  was 
recovered  against  UcOready  for  the  amount 
prayed  for.  The  judgment  was  rendered  In 
Korember,  1906.  This  action  was  commoio- 
ed  In  March,  i91S. 

[1-1]  It  is  appellant's  ocmtention  tlmt  the 
nxtney  deposited  by  McCready  with  the  de- 
fendant bank  t>ecame  due  to  ptaintUF  upon 
the  performance  of  the  conations  preoed^t, 
to  wit.  tlie  offer  to  deliver  the  motorcars  con- 
tracted for,  and  that  upon  tlw  refusal  of  the 
bank  to  pay  tlie  same  to  him,  there  arose 
a  cause  of  action  in  favor  of  the  plaintiff, 
entitling  tilm  to  recover  the  principal  amount 
In  suit  Respondent  aaaerts  in  its  brief  that 
It  was  acting  as  a  mere  depositary,  and  un- 
der the  provisions  of  section  1822  et  seq.. 
Civil  Code,  was  obligated  to  return  to  Mc- 
Cready the  money  upon  his  making  demand 


therefor.  Respondent  asserts  that  the  con- 
ditions of  the  deposit  were  not  like  those 
attending  an  escrow  wherein  a  release  of 
the  fund  must  be  assented  to  by  both  the  de- 
positor and  the  other  party  in  interest.  Or- 
dinarily considered,  the  term  "escrow"  ap- 
plies to  a  deposit  of  deeds,  etc.  How- 
ever, there  Is  no  occasion  for  dispute  as  to 
terms  in  characterizing  the  situation  wlilch 
arose  between  the  plaintiff  and  defendant. 
It  Is  quite  clear  that  the  contract  as  made 
between  Foster  and  McCready,  and  of  which 
the  bank  bad  full  instruction,  required  the 
depositary  to  pay  over  to  Foster  the  remain- 
der of  the  deposit  when  the  last  three  cars 
were  delivered.  The  depositary  was  the 
agent  of  both  parties  for  the  purpose  of  ap- 
plying the  money  in  the  way  contracted  for. 
On  the  other  hand,  had  Foster  failed  to  de- 
liver the  cars  or  to  offer  to  deliver  them,  it 
is  equally  clear  that  the  money  would  then 
belong  to  McCready,  and  he  would  be  enti- 
tled to  recover  It  from  the  bank.  We  think, 
however,  that  the  facts  as  stated  in  the  com- 
plaint of  plaintiff  show  that  the  plaintiff 
waived  his  right  to  recover  this  money  from 
the  bank.  If  upon  the  tender  of  the  motor- 
cars It  may  be  said  that  the  defendant  held 
In  its  hands  as  agent  for  the  plaintiff  the 
$840.  then  it  must  ahso  be  said  that  there 
was  then  paid  upon  the  purchase  price  of  the 
motorcars  the  sum  of  $840,  for  the  posses- 
6Um  of  the  money  by  the  agent  of  the  plain- 
tiff would  be  the  possession  of  the  plaintiff. 
However,  plaintlflf  was  not  content  to  assert 
bis  right  to  tlie  deposit  and  refused  to  so 
apply  the  deposit  at  that  time.  Plaintiff 
acted  in  a  way  wUch  was  inconsiatent  with 
the  idea  that  he  further  asserted  ownership 
of  the  remainder  of  the  fond.  After  sellliv 
the  motorcars  at  pubUc  auction,  he  proceed- 
ed to  bring  an  action  against  McOready  for 
the  full  amou^it  of  the  difference  between 
what  ptalntiCf  actually  secured  at  the  auc- 
tion sale  of  the  cars  and  the  amount  cl  ttie 
contract  price,  making  no  account  whatever 
of  the  $840  wUch  "he  now  alleges  he  is  enti- 
tled to  recover.  In  our  opinion,  after  such 
action  was  taken  by  the  plaintU^  the  bank 
was  justified,  upon  the  demand  of  McCready, 
In  refusing  to  turn  over  the  money  to  the 
plaintiff. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  CONREY,  P.  J.;  WORKS, 
Judge  pro  tem. 


A  P.  HOTALING  &  CO.  v.  HAMILTON. 
(Glv.  1792.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.   March  4,  1918.    Rehearing  Denied 
by  Supr«ne  Court  May  3,  1918.) 

1.  Assignments  fob  Benefit  of  Cbeditobs 
«=>295(8)— Specific  Pin  dinqs— Necessity. 
Where  plaintiff  and  defendant,  creditors, 
entered  into  an  agreement  with  debtor  unable 
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to  pay  bis  debts,  wbereby  debtor  assigned  all 
hiB  interest  in  his  busineee  to  defendant,  in 
trust  for  the  benefit  of  all  creditors,  and  plain- 
tiff sued  for  breach  of  such  agreement,  de- 
fendant, to  be  protected  against  personal  ac- 
tioDB  against  bim  by  creditors  other  than  plain- 
tiff for  damages  for  violation  of  the  agreement, 
was,  notwithstanding  the  action  purported  to 
be  one  at  law  for  damages,  entitled  nut  only  to 
an  accounting,  bat  to  clear  and  specific  End- 
ings and  a  judgment  based  tbereon  adjudicat- 
ing the  respective  rights  of  all  the  creditors. 
2.  Triai.  ^^^SIS-'Vebdici  to  Sdffort  Judo- 

UENT. 

The  general  verdict  not  beinc  determina- 
tive of  the  issues  made  by  the  pleadings  and 
develorad  by  tbe  evidence,  tbe  judgment  is  with- 
out sufficient  support. 

Appeal  from  Superior  Court,  Siskiyou 
County;  James  F.  Lodge,  Judge. 

Actton  A.  P.  Hotallng  &  Co.  against  L. 
HamlltcHi.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Mason  I.  Bailey,  and  Taylor  &  Tebbe,  of 
Yreka,  for  appellant.  Samuel  T.  Bosh,  of  Los 
Angeles,  and  B.  K.  Collier,  of  Yreka,  for  re- 
Epondoit 

HART,  J.  The  action  Is  for  damages  for 
the  breach  of  a  certain  written  agreement 
entered  Into  and  executed  by  the  parties 
hereta 

Tbe  complaint  all^ciB  that  prior  to  the  ISth 
day  of  July,  1914,  one  R.  F.  Crist  owned, 
operated,  and  conducted  a  saloon  and  retail 
liquor  business  in  the  town  of  Dunsmulr, 
Siskiyou  county;  that  said  Crist  was  indebt- 
ed to  the  plaintiff  and  to  numerous  other 
creditors  for  goods,  wares,  and  merchandise 
sold  and  delivered  to  him  by  said  creditors; 
that  said  Grist  was  then  and  there  unable  to 
pay  said  indebtedness,  and  that  "all  of  said 
Indebtedness  is  still  unpaid;  that  at  the  sug- 
gestion and  by  and  with  the  consent  of  this 
d^endant  and  this  plaintiff,  the  said  Crist, 
on  or  about  said  l&thday  of  J-oly,  1914,  trans- 
ferred, assigned,  and  conveyed  to  tbe  defend- 
ant all  his  rights,  title,  and  Interest  In  and 
to  the  said  business  and  all  the  projwrty  of 
any  kind  connected  with  and  appertaining 
thereto,  Including  the  saloon  license  granted 
by  the  town  of  Dunsmulr,"  In  trust  for  the 
boieflt  of  all  of  said  creditors,  with  the  un- 
dorstandtng  and  agreement  then  and  Oiere 
ei^ressly  made  and  had  betweoi  aald  Crist 
and  thlfl  plaintiff  and  defendant  that  the 
■aid  transfer,  assignment,  and  conv^rance 
was  made  and  executed  upon  conditlcm  that 
the  Bald  defencUut  ahoald  occupy  and  con- 
duct said  bu^ness  and  conaerre  the  aaaets 
therectf  for  the  Joint  benefit  of  all  of  said 
creditors,  and  distribute  the  net  proceeds  and 
profits  realized  therefrom  pro  rata  to  all 
said  creditors;  that  on  said  18th  day  of  JiOy, 
1914,  the  defendant  entered  Into  and  took 
possession  of  all  of  said  prt^rty  under  said 
agreement  and  upon  the  terms  and  condltlfms 
therein  spedfled,  and  remained  and  nmtlnued 
In  possession  thereof  thereunder  until  stHne 


time  In  the  month  of  Deonnber,  1914,  wbai 
he,  without  the  consent  or  the  permission 
of  the  plaintiff  or  any  of  the  other  afore- 
said creditors,  transferred  and  conveyed  all 
right,  title,  and  Interest  In  and  to  said 
business,  including  the  town  license  to  con- 
duct the  same,  to  one  Toleman,  "who  ever 
since  has  been  and  is  now  in  possession 
thereof,  and  who  ever  since  and  now  daims 
to  be  the  owner  thereof."  It  is  further  al- 
leged that  tbe  said  saloon  business  and  all 
the  property  appertaining  thereto,  Including 
the  said  saloon  license,  were  at  all  times 
mentioned  in  the  complaint  and  are  actually 
and  reasonably  worth  the  sum  of  (2,750;  that 
the  defendant  failed  to  exercise  due  and 
reasonable  diligence  in  the  performance 
of  the  terms  of  the  said  agreement,  "and  that 
If  defendant  had  done  so  he  could  have  sold 
said  saloon  and  saloon  property  and  license 
while  It  was  In  bis  possession  as  trustee  as 
aforesaid  for  the  sum  of  ^,750 ;"  that  defend- 
ant "willfttlly,  wrongfully,  carelessly  and  neg- 
ligently failed  and  refused  to  operate,  con- 
duct, oonserre  or  dispose  of  said  salocm  in  a 
businesslike,  diligent  or  proper  manner,  and  In 
Tlolatlon  of  said  agreement  •  •  *  trans- 
ferred and  surrendered  said  salocm  and  all 
property  •  «  *  and  delivered  posseasira 
thereof  to  the  said  Toleman  for  some  un- 
known ctmsideratlon."  tiMia  allowing  and 
mittlng  s^d  business  and  all  pn^ierty  con- 
nected therewith  and  the  proceeds  thereof 
to  become  wholly  lost,  to  the  damage  of  said 
plaintiff  and  all  other  creditors  of  the  said 
Crist  In  the  sum  of  $2,750.  The  complaint 
proceeds  to  say  tiiat,  within  the  FtiLte  of 
California  there  are  numerous  creditors 
of  said  Crist,  the  exact  number  of  whom  or 
the  amount  of  their  respective  claluis  the 
plaintiff  was  at  the  tlrae  of  the  commence- 
ment of  this  action  unable  to  ascertain,  but 
that  the  plalDtiff  la  Informed  and  believes 
and  therefore  alleges  that  said  claims  exceed 
in  the  aggregate  the  sum  of  $2,750,  and  that 
each  and  all  of  said  creditors  have  a  common 
and  general  Interest  with  the  plaintiff  in  the 
outcome  of  this  actltm,  and  that  the  action 
Is  commenced,  maintained,  and  prosecuted  on 
behalf  and  for  tbe  benefit  of  all  of  said  cred- 
itors in  common  with  the  plaintiff,  as  pro- 
vided by  secUon  382  of  the  Code  of  Civil 
Procedure;  "that  it  is  Impracticable  to  bring 
all  of  the  said  interested  parties  before  this 
court,  and  that  this  plaintiff  does  hereby  con- 
8«it  to  the  Intervention  In  this  action  of 
said  creditors  at  any  time  that  the  court 
may  grant  them  leave  to  Intervene  and  does 
hereby  agree  to  prorate  to  and  with  all  of 
said  creditors  in  a  lawful  manner  the  pro- 
ceeds of  loay  Judgment  obtained  herein." 

The  pray»  of  the  complaint  is  for  "Judg- 
ment against  said  defendant  In  the  sum  of 
1^,750  damages"  with  legal  Interest  and 
costs.   A  demurror  <m  general  and  special 


•ror  othn  csflM  ne  Mm«  tople  and  KBT-NVUBBa  la  all  Key-Noiabered  DlgcsU  and  IndexM 

Digitized  by 


Google 


GaL) 


A.  P.  HOTALZNG  ft  CO.  T.  HAMILTON 


895 


gTOUDds  was  Interposed  to  the  complaint,  and 
the  'same  being  oT^milcd,  the  defendant 
met  the  Issues  tendered  by  the  plaintlif  b; 
specifically  denying  the  vital  averments  of 
the  oomplalnt.  The  cause  was  tried  before 
a  Jury  and  a  verdict  returned  in  favor  of  the 
plaintiff  iu  the  sura  of  $950.  Judgment  was 
entered  accordingly.  Hils  appeal  Is  by  the 
defendant  from  said  Judgment. 

The  action  proceeds  «pon  the  theory  that 
defendant  was  the  trustee  tor  tbe  creditors 
of  Crist ;  that  the  sale  to  Toleman  was  with- 
out the  consent  or  permission  or  knowledge 
of  tbe  plaintiff  or  other  creditors,  and  that 
the  sum  received  by  defendant  from  Toleman 
was  greatly  below  the  value  of  the  property. 
The  plaintiff  contends  that  as  to  the  remedy 
it  had  tbe  right  to  elect  between  an  action  for 
an  accounting  in  equity  of  the  trust  property 
and  tbe  proceeds  derived  therefrom  and 
therefor  and  an  action  In  tort  for  a  wrong- 
ful breach  of  tbe  tmst  Agreanent,  and  select- 
ed the  latter  remedy. 

Aiipellant  contends:  (1)  That  the  case  Is 
essentially  one  in  equity,  that  the  verdict 
<tf  the  jury  was  advisoir  only,  and  that  the 
cotirt  should  have  found  the  facts;  &i  that 
the  evidoice  was  Insuffld^t  to  JusUfy  the 
verdict,  the  aiuoant  found  by  tlie  jury  as  the 
valne  of  the  property  being  excessive. 

The  evidence  dlacloees  that  Cor  several 
yean  prior  to  the  14th  day  of  July,  1914,  said 
Crist  owned  and  operated  the  saloon  proper- 
ty and  business  In  questltHi;  that,  on  that 
date,  b^ng  unable  to  meet  an  Indebtedness 
of  ai^roxlmately  $4,000  which  be  had  In- 
curred In  the  operation  of  said  business,  he 
sold  the  aojae,  together  with  tbe  stock  of  liq- 
uors and  cigars  then  on  hand  and  the  flx- 
tnres,  to  the  defendant,  giving  the  latter  a 
bill  of  sale  as  evidence  of  the  transfer ;  that 
on  the  IStb  day  of  July,  1814,  one  Rafferty, 
a  representative  of  the  plaintiff,  having  pre- 
viously learned  of  said  transfer,  went  to 
Dunsmulr  and  called  upon  the  defendant  and 
said  to  him  that  the  plaintiff,  to  which  Crist 
was  Indebted  in  a  large  sum  of  money,  would 
not  stand  for  the  transfer  of  the  saloon  by 
Crist  to  him,  and,  after  considerable  con- 
versation about  the  matter,  tbe  two  men 
(Rafferty  and  the  defendant)  agreed  to  the 
proposition  embraced  within  the  written 
agreement  upon  which  this  action  Is  founded. 
The  evidence  further  shows  that  Crist  was, 
at  the  time  said  agreement  was  made  and  ex- 
ecuted, indebted  to  the  defendant  in  the  sum 
of  about  $800  and  to  the  plaintiff  in  the  sum 
of  *1,200. 

Crist  testified  that  he  was  indebted  to  bis 
several  creditors  In  a  sum  amounting  near  to 
$4,000.  A  Mr.  Diggles,  a  wholesale  liquor 
dealer,  testified  that  Crist  was  Indebted  to 
him  for  liquors  In  the  sum  of  $32.G0.  There 
was  no  testimony  showing  who  the  other 
creditors,  If  any,  were,  or  how  much  he  owed 
to  persons  other  than  tbe  plaintiff,  the  de- 
fendant, and  DigKlea.  Ibed^endaut  testified 


that  the  business,  while  under  bis  !manage- 
ment,  did  not  pay  or  return  any  profits,  and 
that,  as  a  mattet>  of  fact,  dxuring  said  time  he 
paid  out  more  than  he  took  in  by  the  sum  of 
$141.30.  This  testimony  was  not  contradict- 
ed, except  in  the  testimony  of  Attorney  Bail- 
ey, of  Dunsmulr,  to  whom  it  was  agreed  that 
all  profits  received  by  the  defendant  from 
the  business  should  be  turned  over  and  by 
him  distributed  pro  rata  to  the  creditors, 
who  testified  that  in  one  of  the  months  dur- 
ing whldi  the  saloon  was  managed  by  Hamil- 
ton under  the  trust  agreement  the  latter 
turned  In  to  him  $102  as  profits  from  the 
business. 

The  transaction  culminating  In  the  agree- 
ment, while  not  strictly  a  technical  assign* 
ment  by  Crist  for  the  benefit  of  hia  creditors, 
amounted  In  practical  effect  to  the  same 
thing.  But  whether  it  was  or  not,  the  agree- 
ment nevertheless  purports  to  be  for  tbe  bene- 
fit of  all  the  creditors  of  Grist,  and  tbe  com- 
plaint, u  we  have  shown,  proceeds  upon  that 
theory.  That  there  were  other  creditors 
than  the  plaintiff,  the  defendant,  and  Dig- 
gles, la  made  manifest  by  the  foct  tiiat, 
whereas  the  combined  claims  of  these  per- 
sons against  Grist  Is  or  was  approximately 
|2,032.S0  only,  tbe  aggregate  Indebtedness  of 
Grist  was  approximately  $4,000.  Both  tbe 
complaint  and  the  evidence  show  this  to  be 
80.  There  is  no  showing  ^ther  In  the  com- 
plaint or  by  the  proofs  that  tbe  creditors  oth- 
er than  the  plaintiff  and  the  defendant  knew 
anything  about  or  consented  to  w  bound 
themsdves  by  tbe  agreement  which  Is  the 
basis  of  this  aetlwi,  or  by  any  Judgment  that 
might  be  obtained  her^, 

[1,1]  The  defendant,  to  be  protected 
against  persmal  actions  against  him  by  cred- 
itors other  tban  tbe  plaintiff  tot  damages  for 
a  violation  of  the  trust  agreement,  was,  not- 
withstanding that  tbe  action  purports  to  be 
one  in  law  for  damages,  entitled  not  only  to 
an  accounting  of  the  trust  property  and 
funds,  but  al8<^  entitled  to  clear  and  specific 
findings  of  the  facts  by  the  court  or  by  the 
Jury  under  the  order  or  direction  of  the 
court,  and  a  Judgment  based  upon  those  find- 
ing Involving  an  adjudication  of  the  respec- 
tive rights  of  all  the  creditors  of  Crist  The 
general  verdict  and  the  Judgment  thereupon 
entered  are  uncertain  as  to  many  Important 
facts  essentially  arising  under  the  Issues  as 
made  by  the  pleadings.  It  cannot  be  deter- 
mined either  from  the  verdict  or  the  Judg- 
ment who  the  creditors  of  Grist  are,  or  who 
are  entitled  to  partake  of  the  fruits  of  the 
Judgment,  and  to  what  extent  Then  the 
further  question  arises:  What  Is  the  effect 
or  full  scope  of  the  Judgment?  Does  It  end 
or  extinguish  the  trust  so  as  to  protect  the 
defendant  against  tbe  effect  of  actions  by 
other  creditors  than  the  plaintiff  for  dam- 
ages for  breach  of  the  trust  agreement? 
These  and  a  number  of  other  matters  which 
CQUld  be  suggested  are  of  vital  imi>ortance 


Digitized  by 


I 


1396 


172  PAOIEIO  BBPOBXEB 


(CaL 


to  the  defendant,  and,  whether  the  action  be 
one  at  law  or  In  equity,  It  ahouM  have  been 
disposed  of  bj  Bpedal  and  distinct  findings 
either  by  tho  court  or  by  the  jury  under  the 
order  or  dtrectlcai  of  the  court.  We  are  of 
the  opinion,  however,  that,  although  the 
plaintiff  Beekg  lellet  by  way  of  compensatory 
damages,  the  peculiar  nature  of  the  transac- 
tion on  which  the  action  Is  based  and  the 
avennentB  of  the  complaint  bring  the  action 
within  the  cognizance  of  equity,  since  an  ac- 
counting was  necessary  to  arrive  at  a  jnat 
determination  of  the  rights  of  the  respective 
beneficiaries,  and  that  special  findings  and 
conclusions  of  law  were  necessary  to  a  spe- 
cific and  definitive  adjudication  thereof.  See 
Wingate  v.  Ferrla,  00  GaL  106.  At  all  events, 
as  above  stated,  the  general  verdict  la  not  de- 
terndnatlTe  of  the  lasnes  as  made  the 
pleadings  and  developed  by  the  evld«ice,  and 
the  Jadgmoit  la  therefore  without  suffldent 
ani^rt 

In  view  ot  the  conclusion  thus  readied,  the 
point  that  the  evidence  is  Insufficient  to  sup- 
port the  verdict,  while  possessing  much  force, 
need  not  be  considered  here. 

The  Jndpnent  ia  revoraed. 


We  concur: 
NBTT,  J. 


CHIFMAN,   P.  J.i  BUB- 


FERGUS  v.  VENICE  INV,  00.   (Civ.  2098.) 
(District  Court  of  Appeal.  Second  District,  Cal- 
ifornia.  Afarch  2, 19180 

lilHITATION  OF  AOTXOHB  «»e6(15)— ACOBUAI. 

OF  Caubi  or  AcixoN— Bbuohabzjb  Tna— 
Demand. 

Where  money  was  paid  for  treasury  stock 
of  a  corporation  to  an  agent  who  diverted  the 
money,  limitations  did  not  start  to  run  against  a 
rifht  of  action  for  a  retnm  of  the  money  until 
demand  was  made,  providing  such  demand  was 
made  in  a  reasonable  time,  and  where  the  cor- 
poration did  not  refuse  to  issue  the  stock  for 
two  years  and  two  months,  during  which  time 
a  dispute  was  on  between  its  officers,  demand 
for  return  of  the  money  and  suit  at  that  time 
was  in  time,  under  the  two-year  statute  (Code 
Civ.  Proc.  I  330)  because  two  mootiiB  was  not 
an  nnreastmable  time  to  wait  for  deiivery  of 
the  atock  under  such  peculiar  circumstances. 

Appeal  from  Superior  Court,  Ijos  Angeles 
Coimty;  Paul  J.  McCormlck,  Judge. 

Action  by  B,  Q.  Fergus  against  the  Yenlce 
Investment  Company,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
AfiBrmed. 

Geo.  S.  Hupp  and  Lyuden  Bowring,  both 
of  Los  Angeles,  for  appellant  Bimey  Don- 
nell,  of  Los  Angeles,  tax  respondent 

WORKS,  Judge  pro  tem.  The  respondent 
paid  to  an  agent  of  appellant,  as  the  pur- 
chase price  of  certain  shares  of  Its  stock,  to 
be  taken  from  Its  treasury,  the  sum  of  $375. 
The  agent  diverted  the  money,  applied  it  to 
his  own  use,  and  It  never  was  paid  to  appel- 
lant.  Kespoudent  made  demand  upon  appel- 


lant for  the  delivery  to  him  of  the  stock  he 
had  bought,  apd  the  demand  was  refused. 
He  then  demanded  a  return  of  his  money, 
and,  that  demand  being  also  refused,  he  com- 
menced this  action  for  Its  recovery.  The 
trial  court  rendered  judgment  In  tils  favor. 
The  appeal  Is  from  the  judgment 

The  purchase  price  of  the  stock  was  paid 
on  July  6,  1912,  and  this  action  was  com- 
menced on  September  19,  1914,  after  demand 
made  oa  S^temher  16,  1914,  for  a  return  of 
the  money.  The  appellant  contends  that  the 
cause  of  action  Is  barred  by  the  provldona  of 
subdivision  1  of  section  389  of  the  Code  of 
Civil  Procedure^  wbldi  fixes  a  limitation  of 
two  years  for  the  commencement  of  actions 
upon  8  liability  such  as  is  here  sued  on. 

A  cause  of  action  on  such  a  liability  ordi- 
DarOy  accrues  only  upon  a  demand  made  to 
the  person  upon  whom  the  liability  rests, 
requiring  him  to  perform  his  obllgaHon;  but 
there  Is  a  long  line  of  cases  to  the  effect  that 
one  in  whose  favor  sucih  a  liability  exists 
cannot  defeat  the  purpose  of  the  statute  by 
an  unreasonable  delay  in  the  making  of  the 
demand,  and  those  cases  also  decide  that  a 
reasonable  time  within  whltA  to  make  de- 
mand Is,  by  the  adoption  of  an  analogy,  the 
period  which  Is  fixed  by  the  statute  of  lim- 
itations In  similar  cases,  and  that.  If  the  de> 
mand  is  not  made  within  that  time,  an  ac- 
tion brought  after  the  making  of  the  demand 
Is  barred.  Bills  v.  Silver  King  Mln.  Co., 
106  Cal.  9,  21,  39  Paa  43,  concurring  opin- 
ion ;  Vlckrey  v.  Maler,  164  Cal.  384,  389,  129 
Pac.  273;  Jenkins  v.  Marsh,  22  Cal.  App.  8, 
132  Pac.  1051.  However,  this  rule  is  not  an 
absolute  one,  for  It  Is  said  In  one  of  the  cases 
cited  that  it  does  not  apply  where  "there  are 
peculiar  drcnmstances  affecting  the  ques- 
tion" (Vlckrey  v.  Maler);  and,  Indeed,  It  could 
not  In  Justice  be  absolute,  as  the  principal 
rule  announced  by  the  decisions  is  that  the 
demand  must  be  made  within  a  reasonable 
time,  and  appeal  Is  made  to  the  analogy  fur- 
nished by  the  statute  of  limitations  only  as 
an  aid  to  the  determination  of  that  principal 
question.  In  short,  the  line  of  decisions  re- 
lied upon  by  appellant  does  no  more  than  es- 
tablish the  rule  that  what  Is  a  reasonable  time 
for  making  demand  must  d^nd  upon  the 
facts  of  each  case,  wbenevo*  those  &cts  are 
such  as  to  Indicate  that  the  analogy  of  the 
statute  of  limitations  does  not  In  justice  ap* 
ply. 

It  will  be  noted  that  there  was  an  expr^ 
agreemait  upon  the  part  of  appellant  to  de- 
liver the  purchased  stock  to  respondent 
That  however,  is  not  the  agreement  fbr  the 
euforcement  of  which  this  action  is  prose- 
cuted, and  It  was  only  after  a  breach  of  the 
contract  to  deliver  the  stock  that  there  could 
arise  an  Implied  agreement  to  return  the 
money,  upon  which  agreement  the  action  is 
prosecuted.   Rose  v.  Foord.  96  CaL  152,  30 


■For  oUmt  cmm  sm  flam*  tqple  and  KBT-KUMBEB  la  aU  Key-Nombarad  DtgMt*  and  ladUM 


Digitized  by 


Google 


FERGUS      VENICE  IMV.  00. 


897 


Pac.  lU4i  Richter  v.  Union  Land  Co.,  129 
CaL  367,  373,  62  Pac.  3».  And  the  breach  of 
the  express  contract  did  not  occnr  until  aft- 
er appellant  had  been  allowed  a  reasonable 
time,  after  demand,  within  which  to  deliver 
the  stock.  Civ.  Ck>de,  {  1753;  Plnkiert  v. 
Komblum,  6  Cal.  App.  522,  90  Pac  969; 
Boughton  V.  Brookings  Lum.  &  Box  Co.,  26 
Cal.  App.  752,  148  Pac.  539.  Respondent's 
demand  for  the  return  of  blfr  money  was 
made  about  two  years  and  two  months  after 
the  money  was  paid  to  the  agent  of  appel- 
lant If  two  months  was  a  reasonable  time 
for  reevondent  to  await  a  delivery  of  the 
stock — assuming,  which  we  do  not  by  any 
means  decide,  that  he  was  bound  to  demand 
It  Immediately  after  the  money  was  paid- 
then  the  demand  for  the  return  of  the  mon^ 
was  within  two  years,  and  the  role  of  Bills 
r.  Silver  King  MIn.  Co.,  supra,  and  the  other 
cases  like  it,  is  satisfied,  even  forgetting  the 
saving  language  of  Ylckrey  v.  Maler,  supra, 
about  the  "peculiar  circumstances  affecting 
the  question"  in  particular  cases. 

Was  two  months  an  unreastmable  time  to 
wait  ft>r  the  deUvery  of  the  stock?  In  Plnk- 
iert V.  K<wnbium,  supra,  this  court  declined 
to  assume.  In  the  absence  of  evidence  upon 
the  question,  that  20  days  was  a  reasonable 
time  to  be  allowed  for  the  issuance  of  stock 
in  a  craporatlon  to  one  who  had  purchased  it 
See,  also,  Roughton  v.  Brookings  Lum.  A 
Box  Co.,  sninra.  In  the  present  case,  evident- 
ly with  the  intention  of  bringing  it  within 
the  rule  stated  In  Vlckrey  Maler,  supra, 
the  trial  court  found  that  certain  "peculiar 
irlrciimstanceB"  existed,  and  they  are  stated 
specifically  In  the  findings  of  fact.  Although 
respoudrat  looks  to  them  as  a  Jastlflcation 
fbr  a  delay  of  two  years  and  two  monlSis  In 
demanding  a  return  of  his  purchase  mon^, 
they  are  established  as  facts  in  the  case, 
and  we  may  look  to  them  A>r  aid  In  deter- 
mining whether  two  months  was  an  unrea- 
flcmably  long  time  to  await  thedellveryof  the 
stock.  Ammg  the  "peculiar  circnmstances" 
found  were  these:  That  a  dispute  arose  be- 
tween appellant  and  its  officers  who  received 
respondent's  money,  and  that  those  officers 
were  friends  of  respondent,  and  that  he  was 
lulled  into  a  sense  of  security  by  assurance 
from  than  that  he  would  in  due  time  receive 
his  stock.  Hie  circumstance  involved  In  the 
dispute  mentioned  is  very  generally  stated, 
as  we  are  not  told  what  was  the  subject  of 
the  dispute ;  but  taking  all  the  {drcumstances 
together,  taking  the  rule  expressed  in  Plnk- 
iert V.  Kornblum,  supra,  and  In  Boughton  v. 
Brookings  Lum.  &  Box  Co.,  supra,  we  are  of 
the  <H>inion  ttiat  two  months  was  not  an  un- 
reasonably long  time  to  await  the  delivery 
of  the  stock,  and  ttiat  therefore  the  demand 
for  the  money  was  made  within  two  years 


after  respondent  reasonably  first  conld  have 

made  it 

There  Is  an  angle  of  the  above  discussion 
which  we  have  not  yet  followed  to  Its  con- 
clusion. If  we  overlook  the  necessity  for 
a  dis[>c«ition  of  the  rights  of  the  parties  un- 
der the  express  contract  for  the  delivery  of 
the  stock,  as  a  prerequisite  to  the  arising  of 
the  Implied  agreement  for  the  return  of  the 
purchase  money,  and  regard  the  case  as  one 
in  which  the  money  became  returnable  at 
once  after  it  was  paid  over  to  the  agent  of 
appellant,  we  may  yet  dispose  ot  the  ques- 
tion of  the  statute  of  limitations  satlsfecto- 
rily  to  the  contention  of  the  re^ndent,  and 
along  the  lines  evidwtly  followed  in  the  set- 
tlement of  that  voint  by  the  trial  court.  The 
question  then  is:  Under  all  the  circum- 
stances of  the  case — and  giving  due  regard  to 
the  rule  ot  Bills  v.  Sliver  King  Min.  Co.,  su- 
pra, and  cases  like  it— was  two  years  and 
two  months  an  unreasonably  long  time  to 
dapse  before  the  making  of  demand  for  the 
return  ot  the  purchase  money?  In  addition 
to  the  "peculiar  circumstances"  stated  above, 
the  trial  court  also  found  that  "plaintiff 
made  repeated  demands  for  the  aforesaid 
stock;  that  said  defendant  did  not  finally 
refuse  to  deliver  said  Bto<±  until  September 
16,  1914,  and  plaintiff  did  not  treat  said  re- 
fusal as  final  until  said  time,  but  until  said 
time  «pected  that  said  defendant  would  de- 
liver said  stoA."  It  Is  shown  by  the  evi- 
dence up(m  which  these  facts  are  found  that 
there  was  continual  aiininient  among  the  of- 
ficers of  ai^llant--and  that  argument  was 
continued  as  late  as  at  a  session  of  the  di- 
rectors of  the  appellant  held  on  September 
16,  1914— upon  the  question  whether  the 
stock  contracted  to  be  delivered  to  the  re- 
sp<mdent  should  be  delivered  by  the  agent 
who  had  received  and  used  respondent's 
money,  from  his  own  holdings,  or  whether  it 
should  come  out  of  the  treasury  of  the  ap- 
pellant. The  evidence  shows  that  the  re- 
spondent was  Justified  In  believing,  until  the 
date  last  mentioned,  that  his  stock  would  be 
forthcoming  from  either  the  one  source  or 
the  other,  and  the  directors  of  the  appellant 
never  at  any  time  formally  refused  to  mnke 
delivery  from  the  corporate  treasury.  These 
facts  bring  the  case  within  the  rule  as  to 
"peculiar  circumstances,"  stated  in  Vlckrey 
V.  Maler,  supra,  and  a  delay  of  two  years 
and  two  months  In  making  demand  for  the 
money  was  Justified. 

There  are  certain  other  contentions  made 
by  ai^nant,  bnt  th^  do  not  merit  a  dis- 
cussion. 

The  Judgment  Is  affirmed. 

We  concur:   CONREY,  P.  J.;  JAMES,  J. 
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ANDERSON  v.  WILCOX  et  al.    (Cir.  2101.) 
(District  Court  of  Appeal,  Second  District, 
California.   March  2,  1918.) 
Appeal  and  Ebbob  <s=>939— Recobd  on  Af- 

PEAL— BbIEFS— PBESUMPTIO  W  8. 

Under  Code  Civ.  Proc,  jt  953c.  providing  that 
in  filing  briefs  the  parties  must  print  in  such 
brief  or  in  a  aupplemeut  such  portions  of  t^e 
record  as  they  desire  to  call  to  tne  attention  of 
the  court,  it  will  be  presumed  that  counsel  have 
presented  to  the  appellate  court  all  portions  of 
the  record  which  they  desire  to  have  printed. 

Appeal  from  Superior  Court,  San  Diego 
County;  T.  I*  Lewis,  Judge. 

Action  by  A.  D.  Anderson  against  H.  W. 
Wilcox  and  another  as  constable.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

H.  W.  Scheld  and  William  J.  Cart,  both 
of  San  Diego,  for  appellant.  Sbreve  & 
Sbrere,  of  Han  Dlego^  for  ToqKmdents. 

C0I»5REY,  P.  J.  Plaintiff  appeals  from 
tbe  judgment.  In  the  briefs  the  action  is 
described  by  counsel  for  appellant  as  one  in 
replevin  to  recover  the  possession  of  certain 
personal  property,  and  Ity  counsel  for  the 
respondents  as  an  action  to  recover  damages 
for  alleged  wrongful  conver&ion  of  personal 
property.  No  part  of  the  record  has  been 
printed  In  the  briefs,  except  that  the  findings 
of  fact  and  conclusions  of  law  are  printed  in 
the  brief  of  respondents. 

The  facts  found  are  sufficient  to  sustain 
the  Judgment.  Counsel  for  appellant  say 
that  the  findings  of  fact  are  contrary  to  the 
evidence,  hut  do  not  point  out  any  particu- 
lars In  which  the  evidence  Is  not  sufficient  to 
support  those  findings.  They  further  say 
In  their  brief  that  "the  evidence  in  this  case 
shows"  certain  facts  stated  by  tbem,  with- 
out setting  forth  any  part  of  the  record  of 
such  evidence.  The  only  record  on  appeal 
coD^ts  of  a  typewritten  transcript.  It  Is 
presumed  that  by  their  briefs  counsel  have 
presented  to  us  all  portions  of  tbe  record  to 
which  they  desire  to  call  our  attention.  Code 
Civ.  Proc.  { 953c.  Many  decisions  concern- 
ing such  defective  presentations  of  the  record 
are  collected  in  Barker  Brothers  t.  Joos,  171 
Pac.  1085  (No.  2054),  decided  b7  tbla  court 
February  19, 1918. 

The  Judgmenl  Is  affirmed. 

We  concur:  JAMES,  J.;  W0BK8»  Judge 
pro  tern. 

NELSON  V.  THOMAS  et  al.    (Civ.  2298.) 

(District  Court  of  Appeal,  Elrst  District,  Cali- 
fornia.  March  2.  1918.   Rehearing  Dented 
by  Supreme  Court  April  29,  19ia) 

1.  Deeds  ^»20S(1)  —  Evidencb  —  Dblivebt 
— Iktentiow  to  Make  Will. 
Evidence  held  to  show  that  a  deed  was  never 
delivered,  but  was  intended  as  a  testamentary 
disposition  to  take  effect  after  death,  and  not 
as  a  present  conveyance  of  property. 


BEPOBTBK  (Cal 

2.  Parties  ^=>^(2)— ScBsnnmon— Nomx 
OP  Motion— Waiveb. 

On  the  substitution  of  a  party  plaintiff  de- 
fendants stipulated  in  open  court  that  the  sub- 
atituted  plaintiff  was  to  acquire  no  greater 
rights  than  the  original  plaintiff  had  in  the 
cause,  and  that  the  answer  and  cross-complaint 
should  stand  as  like  pleadings  to  the  supple- 
mental complaint,  and  all  that  defendants  did 
while  stipulating  and  tacitly  consenting  was 
to  say  on  the  order  being  made  that  they  had 
an  exception  'to  the  ruling  of  the  court.  Beldt 
that  they  thereby  waived  notice  of  tbe  motion. 

3.  Pabties  <8=>93(2)  —  Objections  Below  — 
Substitution  of  Pabties. 

When  defendants  merely  stated  on  an  order 
for  substitution  of  a  plaintiff  being  made  that 
they  had  an  exception  to  the  ruling  of  the  court, 
objection  that  there  was  no  notice  of  the  mo- 
tion, not  being  seasonably  and  clearly  present- 
ed to  the  trial  court,  was  not  reviewable. 

4.  IteEDS  4s»54  —  UlinELIVEBED  INBTBUICBNT 
— TiTLB  GONVETBD. 

An  undelivered  deed  conveys  no  title  legal 
or  otiierwise. 

5.  Quieting  Titlb  ^10(2)— Right  of  Ac- 
tion—Legal Title. 

Suit  to  quiet  title  for  want  of  delivery  of 
a  deed  from  plaintiff  to  defendants  under  which 
the  latter  claim  may  be  maintained;  the  le^ 
title  in  such  case  being  fn  plaintiff,  and  not  in 
defendants. 

Appeal  from  Superior  Oourt,  Humboldt 
County;  Clifton  H.  Ooimlcfc.  Judge. 

Action  by  John  Nelson  against  Clarence- 
G.  Thomas  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  AflQrmed. 

Thos.  H.  Selvage,  of  Eureka,  for  ai^l- 
lants.  Coonan  &  Kehoe,  Ijl  M.  Burnell,  and 
J.  S.  Burnell,  all  of  Bureka,  for  reaimndeat. 

KERRIGAN,  J.  This  was  an  action  t'> 
quiet  title.  JudgniMit  was  rendered  In  favor 
of  plaintiff,  and  the  defendants  appealed ; 
Clarence  G.  Thomas  being  thereafter  sub- 
stituted for  C.  S.  niomas,  one  of  the  or)|^- 
□al  defendants. 

The  defendants  In  the  action  claimed  ti- 
tle to  the  property  described  In  the  complaint 
by  virtue  of  an  instrument  dated  December 
30,  1913,  purporting  to  be  a  deed  from  plain- 
tiff Nelson  to  C.  S.  Thomas  and  Ella  Thom- 
as, his  wife,  and  which  property  they  claim- 
ed to  have  received  from  Nelson  as  a  gift. 
Nelson,  on  the  other  hand,  while  admitting 
that  he  signed  and  acknowledged  this  paper, 
supported  his  claim  of  title  by  evidence  that 
In  signing  it  he  supposed  he  was  executing^ 
his  will,  and  therefore  denied  that  on  De- 
cember 30th,  or  at  any  other  time,  he  either 
made  or  intended  to  make  or  deliver  a  deed 
of  the  property  to  the  defendants.  The  court 
accepted  this  view  of  the  transaction,  and 
entered  Judgment  accordingly  quieting  plain- 
tUTs  title. 

t1]  Tbe  drcumstances  attending  tbe  ex» 
cution  of  the  Instmmait  in  oontroveny  are 
briefly  tbese:  About  the  year  1S79  Ndso» 
aoqutred  a  small  randi  in  the  soothem  imw^ 
tlon  of  Humboldt  county,  at  a  place  known 
as  Elk  Bidge,  where  he  engaged  in  cattle 
raising.   From  time  to  time  be  Increased  bis 
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holdlDgs  until  be  bad  acquired  the  property 
here  Involved,  a  tract  of  some  1,700  acres. 
About  tbe  year  1890  tbe  defendants  went  to 
work  for  Nelson  on  bis  rancb.  C.  S.  Tbom- 
as  was  a  carpenter,  and  built  barns,  out- 
bouses,  and  fences  for  Nelson,  wbile  bis  wife, 
Ella,  was  engaged  there  as  cook  and  bouse- 
ke^>er.  Tbey  were  thus  respectively  em- 
ployed for  about  a  year,  when  they  moved 
to  Brlceland,  a  place  about  8  miles  distant 
The  relationship  between  Nelson  and  Thom- 
as became  very  close  and  strong,  so  much  so 
that  Nelson  would  sign  without  reading  any 
paper  that  Thomas  might  present  to  bim,  ac- 
cording to  a  statement  attributed  by  one  of 
tbe  witnesses  to  Thomas.  At  Brlceland, 
Thomas,  In  addition  to  pursuing  bis  regular 
calling,  occupied  the  offices  of  Justice  of  the 
peace  and  notary  public,  and  for  4  or  5 
years  prior  to  the  execution  of  the  disputetl 
deed  he  transacted  Nelson's  legal  business  for 
him.  On  December  28,  1913,  Nelson  was 
single,  about  68  years  of  age,  and  in  poor 
health.  About  a  week  before, this  date  be 
bad  told  Thomas  that  because'  of  111  health 
be  could  no  longer  look  after  his  stock,  and 
bad  concluded  to  lease  bis  property,  where- 
upon Thomas  offered  to  try  to  find  a  tenant 
for  him,  and  In  a  few  days  sent  to  Nelson 
a  prospective  renter.  This  man  failed  to  In- 
spire confldmce  In  Nelson,  and  no  arrange- 
ment was  arrived  at  with  him.  Thereafter 
Thomas  called  on  bis  friend,  and  Informed 
bim  that  he  would  be  willing  to  rent  the 
randi  himself  if  the  terms  were  reasonable, 
and  in  the  course  of  the  conversation  invited 
Nelson  to  come  to  Brlceland  and  live  with 
hlni  as  one  of  the  family  if  the  ranch  should 
be  rented.  Ttie  next  morning  Nelson  rode 
into  Brlceland,  called  on  Thomas,  and  an- 
nounced that  he  had  come  to  stay,  and  would 
let  Thomas  have  tbe  ranch  for  6  years  at  an 
annual  rental  of  fSSO.  The  terms  were  ac- 
cepted, and  Thomas  was  told  to  prepare  tbe 
lease,  which  he  accordingly  did.  The  docu- 
ment being  completed,  Nelson  expressed  a 
wish  to  make  bis  will,  and  requested  Thom- 
as to  prepare  it.  He  indicated  bis  desire 
that  legacies  of  $500  each  should  be  given 
to  two  friends,  $1,500  to  each  of  the  de- 
fendants' children,  and  that  the  residue  of 
his  estate  should  go  to  Thomas  and  his  wife, 
share  and  share  alike.  The  will  was  accord- 
ingly prepared,  being  completed  that  evening. 

Up  to  this  point  there  is  no  material  dis- 
pute between  the  plaintiff  and  defendants, 
nor  of  tbe  fact  that  on  the  following  eve- 
ning Nelson  executed  several  papers,  one  of 
which  was  a  de^  to  bis  property  In  favor 
of  lliomas  and  bis  wife,  and  left  them  with 
fHiomas. 

Tbe  plaintiff  was  a  witness  in  bis  own  be- 
half, and  testified  that  be  did  not  know  that 
he  bad  signed  a  deed;  that  he  had  no  in- 
tention to  make  a  deed  of  tbe  property ; 
that  he  supposed  be  was'  making  a  will; 
that  the  first  intimation  be  received  that  be 
liad  made  a  deed  was  from  a  friend,  one  Al- 


fred Grey,  who  told  Mm  that  ^omas  was 
claiming  to  have  a  deed  to  the  property; 
that  at  that  time  he  did  not  believe  Thomas 
had  deceived  bim,  and  apparently  desiring 
not  to  give  offense,  said  nothing  to  Thomas 
at  the  time  of  what  be  had  heard  :^m  Grey; 
that  later,  however,  becoming  appr^enslve, 
he  asked  Thomas  for  tbe  paper,  and  learn- 
ing that  it  was  in  a  bank  In  Eur^:a  he,  al- 
though feeble,  rode  90  miles  on  horseback 
to  that  city  for  tbe  purpose  of  examining  It 
and  thus  learn  if  Grey's  statement  was  true ; 
that  on  being  denied  an  Inspection  of  the 
document  in  Eureka  he  at  once  returned  to 
Brlceland  and  called  on  Harry  Cowen,  a  no- 
tary public,  who  had  taken  his  acknowledg- 
ments on  the  occasion  of  bis  executing  tbe 
papers  prepared  by  Thomas,  and  then  learn- 
ed from  him  ttiat  one  of  those  papers  was 
a  deed.  Nelson  thereup<Hi  left  the  home  of 
Thomas,  where  he  had  been  staying  for  the 
past  15  months,  employed  counsel  to  advise 
him,  and  finally  brought  this  action. 

The  notary  Cowen  testified  that  he  took 
tbe  acknowledgment  of  Nelson  to  a  deed  and 
a  lease;  that  in  doing  so  Nelson  admitted  to 
him  that  the  signatures  affixed  to  the  deed 
here  involved  anrt  tbe  lease  were  bis,  but  at 
that  time  that  Nelson  did  not  read  tbe  instru- 
ments in  his  presence  nor  participate  in  the 
conyersation,  but  sat  back  and  looked  sick, 
bad,  and  distressed ;  that  at  some  time  be- 
tween May  26  and  June  5,  1915,  Nelson  call- 
ed on  bim  and  Inquired  whether  or  not  one 
of  tbe  papers  acknowledged  by  him  on  De- 
cember 30th  was  a  deed;  that  upon  being 
Informed  that  such  was  tbe  fact  the  color 
left  the  man's  face,  be  staggered,  made 
queer  motions,  and  looked  horribly  shocked. 
Another  witness,  Fred  Pearrien,  testified: 
"A  few  daya  after  December  30,  191S,  I  ask- 
ed Thomas  if  there  would  be  any  chance  to  rent 
or  lease  the  Nelson  ranch,  and  he  said,  *No;' 
that  he  had  already  leased  it  for  five  years. 
Later  he  [Thomas]  told  me  that  Mr.  Nelson  had 
willed  the  property  to  liim  and  his  folka  and 
two  other  parties.  I  don't  think  he  ever  toM 
me  he  bad  a  deed." 

It  appears  that  this  witness  and  Thomas 
were  friends  of  20  years*  standlns,  aiid  on 
intimate  terms. 

Witness  Nathan  Stansberry  testified: 
"In  the  spring  of  1916  I  had  a  conversation 
with  C.  8.  Thomas.  I  came  along  and  Thomas 
was  working  on  the  ranch.  We  got  to  talking, 
and  I  said  jokingly,  'I  guess  you  will  give  a 
man  something  now  to  kUl  Nelaon  for  you.' 
Mr.  Thomas  said,  'No,  Nelson  hat  always  been 
good  to  me,  and  I  am  going  to  he  good  to  him, 
and  maybe  be  will  give  me  the  place  some 
day.' " 

Witness  Grothe  testified: 

"On  AprU  6,  1915,  I  rode  from  Garbervllle 
to  Brlceland  with  Thomas.  He  told  me  Nelson 
wanted  to  come  to  Eureka,  and  wanted  all  bis 
deeds  and  other  papers  that  he  [Thomas^  had. 
He  said  he  had  tbem  down  in  a  safe  m  the 
Bank  of  Eureka.  He  was  coming  down  in  about 
two  weeks  and  would  get  them  for  Nelson  then; 
that  they  were  Nelson's  and  he  coold  have  them  • 
that  they  belooKed  to  him.  He  said  tbe  deed 
and  will  were  the  only  papers  that  he  had  of 
Mr.  Nelson's  left  at  tlUa  time.    Thomas  Bai<C 
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speaking  of  the  lease,  tiiat  he  bad  read  it  over 
Beveral  times,  and  never  noticed  it  before,  but 
there  was  nothing  in  tfae  lease  to  prevent  him 
from  selling  all  the  cattle,  and  be  conld  go  ahead 
and  sell  the  cattle.  He  said  he  had  a  notion  to 
put  the  deed  on  record  and  sell  the  cattle,  and 
use  the  money  to  fight  the  case,  but  that  be -was 
Dot  going  to  do  it" 

Witness  WtlUam  Herman  testified; 

"The  morning  Mr.  Nelson  left  Thomas's 
place  be  [Herman]  called  there,  and  Mrs.  Thom- 
as in  Mr.  Ttiomas's  presence  said  that  when 
Nelson  left  they  arfced  him  if,  at  the  eipH-ation 
of  their  lease,  be  would  give  them  a  new  one, 
and  that  be  said  he  did  not  know;  that  be 
might  want  to  go  back  Uiere  and  live  himself. 
She  also  stated  that  it  was  not  likely  that 
Xelsou  would  want  to  go  back  there  and  live 
any  more  by  himself." 

According  to  the  story  of  Tbomas,  told  by 
him  on  the  witness  stand,  after  the  will 
bad  been  thoroughly  discussed  and  prepared, 
and  after  he  and  hts  wife  had  retired  that 
night,  bis  wife  suggested  to  him  that  as  long 
as  Nelson  Intended  to  give  them  the  place,  It 
would  be  a  good  plan  for  Nelson  to  make  a 
deed  of  it  to  tbem.  The  next  morning  at  the 
breakfast  table  Thomas  said  to  Ndson  that 
he  had  been  thinking  the  matter  over,  and 
that  as  be  was  giving  them  the  place,  why 
not  make  a  deed  instead  of  a  will?  That 
Nelson  assented,  and  according  to  the  plan 
then  adopted  a  deed  to  Thomas  and  bis  wife 
was  made  conveying  the  real  property  to 
them,  and  a  will  was  drawn  disposing  of  tfae 
personal  propert7  as  originally  prorlded; 
that  on  the  evening  of  December  30th  the  will 
was  signed  by  Nelson  with  two  witnesses: 
that  the  lease  and  deed  of  the  ranch  were 
signed  and  acknowledged  by  Nelson,  and 
formally  delivered  to  Thomas. 

On  May  10,  1916,  Nelson  conveyed  the 
property  to  Lowrey,  and  the  deed  was  re- 
oorded  the  next  day.  Ten  days  thereafter 
the  defendants  recorded  thdr  deed.  This  ac- 
tion was  commenced  May  29,  191S.  We 
think  It  la  clear  that  the  eiridence  abundant- 
ly  sustains  the  findings  of  fact,  Including 
finding  IV  (which  appears  to  be  the  one  seri- 
ously attacked  |^  the  appellants),  to  tiie  ef- 
fect liiat  the  deed  made  by  Ndson  was  mvec 
delivered  to  the  defmdants  or  either  of  them, 
and  was  Intended  by  respondent  as  a  teeta- 
inentary  disposition  to  take  effect  after  his 
death,  and  not  intended  as  a  present  convey- 
ance of  the  property. 

It  is  true,  m  asserted  by  appellants,  that 
the  deed  was  executed  so  far  as  signing  and 
acknowledging  it  were  concerned,  and  that  It 
was  left  with  the  appellants  by  respondent 
Still  it  does  not  follow  under  the  circum- 
stances of  the  case  that  there  was  a  delivery 
of  the  instrument.  On  the  contrary,  the 
evidence  establishes  that  there  was  no  deliv- 
ery, and  without  a  delivery  there  could  be  no 
deed.  In  WlUlams  v.  KIdd,  170  Cal.  638,  151 
I^c.  3,  Ann.  Cas.  1916E,  703.  the  court  says: 

"It  is  essential  to  the  validity  of  a  transfer 
of  real  property  that  there  be  a  delivery  of  the 
coDveyanoe  with  intent  to  transfer  tfae  title,  and 
the  true  test  under  which  delivery  is  to  be  de- 
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termined  is  in  ascertaining  whether  In  parting 
with  the  possession  of  the  conveyance  the  gran- 
tor intended  thereby  to  divest  himself  of  title. 
If  be  did,  there  was  an  effective  delivery  of  the 
deed.  If  not,  there  was  no  delivery.  The  solu- 
tion of  the  question  is  grounded  entirely^  on  the 
intention  of  the  grantor,  and  this  essential  mat- 
ter of  intention  is  a  question  of  fact  to  t>e  de- 
termined by  the  trial  court  from  a  considera- 
tion of  all  the  evidence  in  a  given  case  bearing 
upon  the  question."  Cox  v.  Schnerr,  172  Cal. 
371,  1S6  Pac.  509;  Donahue  v.  Sweeney,  171 
Cal.  388,  153  Pac  708. 

[2]  Appellants  also  complain,of  the  orA&  of 
the  court  granting  a  motion  snbstitnting  the 
resi>ondent  Nelson  as  plaintlEC  in  the  action 
for  Charles  Lowr^,  the  original  plaintUT 
therdn. 

At  the  beginning  of  the  trial  the  attorney 
representing  the  plaintiff  pressed  a  motion 
which  had,  It  appears,  theretofore  been  per- 
haps Informally  made,  to  substltnte  Nelson 
as  plaintiff  for  Lowrey,  and  for  permission  to 
file  a  supplemental  complaint  alle^ng.  In 
conformity  with  the  fact,  that  the  property 
had  been  ret^ansferred  from  Lowrey  to  Nel- 
son since  tfae  filing  of  the  original  complaint 
Assuming  that  the  defendants  were  entitled 
to  notice  of  the  motion  (as  we  think  they 
were),  still  it  is  plain  from  the  record  that 
they  waived  such  notice.  It  was  stipulated 
by  the  parties  in  open  court  that  through 
this  substitution  Nelson  was  to  acquire  no 
greater  rights  than  Lowrey  had  in  the  cause. 
It  was  also  later  stipulated  that  the  answer 
and  cross-complaint  filed  by  the  defendants 
should  stand  as  the  answer  and  cross-com- 
plaint to  the  supplemental  complaint.  The 
court  was  painstaking  and  appeared  anxious 
to  proceed  cautiously;  and  all  tbat  the  de- 
fendants did,  while  entering  Into  these  stipu- 
lations and  consenting,  though  tacitly,  to  the 
substitution,  was  to  say,  upon  tbe  order  of 
substitution  being  made,  "We  have  an  excep- 
tion to  the  ruling  of  the  court." 

[3]  As  before  stated,  notice  was  waived; 
and  even  if  It  were  not,  tbe  objection  was 
not  seasonably  and  clearly  presented  to  the 
court,  and  is  therefore  not  available  on  ap- 
peal. Mott  V.  Smith,  16  Cal.  634.  Moreover, 
it  la  very  clear  tbat  the  defendants  suffered 
no  prejudice  as  the  result  of  the  order,  for 
which  reason  they  cannot  now  be  heard  to 
complain. 

[4,  J]  The  appellants  say  in  their  brief: 

"Under  the  complaint  and  the  foregoing  facta, 
what  evidence  could  tbe  plaintiflf,  Charles  Low- 
rey, introduce  on  the  trial  to  prove  tbe  allega- 
tions of  bis  complaint?  There  was  no  privity 
between  himself  and  these  defendants.  Tlie 
plaintiff  was  not  in  posswion;  he  was  not  en- 
titled to  possession.  All  tbat  ha  had  was  mere- 
ly a  paper  title." 

Continuing,  they  argue  tbat  being  the 
holder  of  a  paper  title  merely,  Lowrey  had 
to  trace  the  chain  thereof  to  the  original 
patentee;  that  be  could  not  do  so  because 
of  the  break  In  the  chain  by  the  deed  to  de- 
fendants; therefore  that  the  legal  title  was 
In  defendants,  and  that  Lowrey  had  merely 
an  equitable  estate;  that  an  action  to  quiet 
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tltte  cannot  l>e  maintained  by  the  owner  of 
an  equitable  estate  against  the  holder  of 
the  legal  title  under  a  complaint  containing 
only  the  usnal  averments  made  in  such  ac- 
tions; that  under  such  a  complaint  I>owrey 
conld  not  prove  fraud  or  undue  influence  oi 
deceit  between  his  grantor  and  defendants, 
and  therefore  when  he  conTeyed  to  John  Nel- 
son, bis  grantor,  and  the  latter  was  substi- 
tuted as  plaintiff,  a  new  cause  of  action 
arose.  This  argumont  is  based  upon  the 
assumption  that  at  tbe  date  of  the  com- 
umcement  of  the  action  the  legal  title  to 
the  property  was  In  the  amt^anta  by  virtue 
of  the  deed  of  December  80th,  but  that  deed, 
the  court  toimd,  was  never  delivered,  and 
hence  conveyed  no  legal  or  any  title.  Cutler 
V.  Fltsglbbons,  148  Cal.  S«2,  83  Pac  1075. 

Appellants  farther  assume  In  their  argu- 
ment that  the  plaintiff  is  attempting  In  tbia 
action  to  set  aside  Iils  deed  to  the  defendants 
on  the  ground  that  it  was  procured  through 
fraud  and  undue  influence.  Such  is  not  the 
case.  The  position  of  the  plaintifl  is  that 
since  there  was  no  delivery  of  the  Instrument 
there  was  no  deed.  The  situation  la  well 
stated  In  Cutler  v.  Fltzglbbons,  supra,  which 
was  a  case  In  which  the  complaint  contained 
two  counts.  The  first  count  contained  ordi- 
nary allegations  In  quiet  title  action.  The 
second  count  averred  that  the  defendants 
base  their  claim  to  said  land  upon  a  certain 
written  instrument  purporting  to  be  a  deed, 
signed,  acknowledged,  and  executed  by  plain- 
tiff to  defendant  Fltzglbbons,  dated  January 
14,  1890,  conveying  to  bim  said  land;  that 
plaintiff  did  not  on  said  day,  or  at  any  time, 
make,  sign,  acknowledge,  or  execute  said  in- 
strument, or  any  deed  conveying  said  land  to 
Fltzglbbons  or  to  any  other  person,  and  did 
not  authorize  any  other  person  to  execute  it 
for  her;  that  said  alleged  deed  Is  false, 
fraudulent,  and  forged ;  that  said  deed  has 
been  recorded,  aud  clouds  plaintiff's  title  to 
said  land.  The  prayer  of  the  complaint  was 
for  a  Judgment  quieting  plaintiff's  title  to 
the  land,  adjudging  that  defendants  have  no 
estate  or  interest  therein,  and  decreeing  that 
said  deed  be  canceled,  etc.  A  Judgment  was 
rendered  quieting  plaintiffs  title  to  the  land 
and  canceling  the  deed.  The  Supreme  Court 
said: 

"We  Bee  no  reason  for  reversing  or  disturb- 
ing the  judgment.  Ap[)el]ant'B  contention  seems 
to  be  that  respondent  is  in  the  position  of  one 
who  is  trying  to  overturn  a  legal  title  on  ac- 
count of  fraud,  and  that  the  complaint  is  de- 
ficient because  it  does  not  state  with  sufficient 
fullness  the  facts  constituting  the  fraud;  and 
he  cites  in  support  of  bis  contention  Burris  v. 
Adams,  06  Cal.  664,  31  Fac.  565.  But  the 
facts  In  Burris  v.  Adama  are  different  from 
those  in  tbe  case  at  bar,  and  tlie  principle  ap- 
plied there  is  not  at)plicab)e  here.  Tbe  plaintiff 
10  the  case  at  bar  is  not  trying  to  set  aside  a 
deed  which  conveyed  the  legal  title  on  the 
ground  that  the  deed  was  nrocured  through 
fraud,  mistake,  undue  influence,  conspiracy,  etc. 
During  all  the  times  mentioned  in  the  com- 


plaint the  plaintiff  had  the  legal  title;  it  cer- 
tainly did  not  pass  out  of  her  by  a  written  in- 
strument which  she  did  not  ezecote  and  which 
was  forged.  Having  the  legal  title  to  the  land 
in  contest  she  brings  this  action  to  have  her 
title  quieted  against  appellant,  who  asserts  and 
proclaims  an  estate  in  the  land  which  is  with- 
out any  right,  and  to  have  the  forged  deed 
under  which  he  datms,  and  which  was  recorded, 
canceled." 

For  the  reasons  beretofore  gtvoi,  tbe 
judgment  Is  affirmed. 

We  concur:  LENNOX,  P.  J.;  BBASLT, 
Judge  pro  tern. 


PEOPLE  V,  SHAW.    (Or.  404.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. March  4, 1818.) 

1.  HoinciDB  ©=>257(l)  —  AesADT-T  WITH  In- 
tent TO  MUBDEB  —  SUFFICIXnrOT  OV  EVI- 
DENCE. 

Evidence  held  to  justify  conviction  of  assault 
with  intent  to  murder. 

2.  Homicide  «=>2.o7(8)  —  Assault  with  In- 
tent TO  Kill— Intent. 

A  wound  producing  instantaneously  a  com- 
plete relaxation  of  the  muscular  system  and  ut- 
ter helplessness  when  deliberately  inflicted  car- 
ries with  it  the  implication  that  the  perpetrator 
intended  to  kill  the  victim. 

3.  Criminal  Law  «s»825(2)— InsTBUOrxoNS— 
Requests— Necbssitt. 

There  is  no  merit  in  the  claim  that  the  con- 
viction of  assault  with  intent  to  murder  should 
be  reversed  because  the  court  did  not  specifl- 
cally  instruct  that  intent  to  kill  was  essential, 
defendant  having  made  no  request  for  such  in- 
struction, sufficiently  covered  oy  given  instruc- 
tions. 

4.  WmvESSEB  ^3287(3)— Redibect  Examina- 
tion—Meetino  Ihpeachinq  Testimony. 

Where,  upon  cross-examination  of  a  victim 
of  an  assault  with  intent  to  kill,  who  had  stat- 
ed at  the  trial  that  he  could  not  recall  incidents, 
it  developed  that  before  the  grand  jury  he  at- 
tempted to  give  some  details  of  the  shooting, 
it  was  proper  on  redirect  examination  to  ask 
how  be  came  to  give  such  testimony  before  the 
grand  jury. 

5.  Criminal  Law  ^361(l)--BvtDBN0E— Bx- 

PLANATOBT  MatTEBS. 

Where  experts  had  testified  that  the  injury 
from  an  assault  with  intent  to  kill  would  like- 
ly cause  the  victim  to  accept  tbe  statements  of 
others  as  his  own,  and  it  was  developed  on 
cross-examination  that  he  bad  testified  before 
the  grand  jury  to  details  of  shooting,  which  he 
could  not  recall  at  the  trial,  it  was  proper  to 
question  the  assistant  district  attorney  as  to 
conversations  which  he  had  had  with  the  vic- 
tim and  bow  the  victim's  statements  correspond- 
ed with  defendant's,  and  that  a  change  had  been 
noticed  in  the  victim's  account. 

Ai^)eal  from  Superior  Court,  Shasta  C>>un- 
ty ;  James  O.  Estep,  Judge. 

Bobert  W.  Shaw  was  convicted  of  assault 
with  intent  to  murder,  and  appeals.  Af- 
firmed. 

M.  G.  Gill  and  Dean  &  Carter,  all  of  Red- 
ding, for  appellant  U.  S.  Webb,  Atty.  Gen., 
and  J.  Charles  Jones,  Deputy  Atty.  Gen.,  for 
the  People. 


»For  otlwr  cases  tae  same  toplo  and  KBY-NUUBER  In  all  Key-Numlwrsd  Dlgeau  and  Inamt 
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BURNETT,  J.  [1]  The  defendant  was  con- 
rJcted  of  the  crime  of  assault  with  Intent  to 
commit  murder.  The  evidence  was  ample  to 
justify  the  verdict.  Indeed,  a  careful  exam- 
ination of  the  entire  record  can  hardly  fall 
to  produce  the  conviction  that  the  assault 
was  the  result  of  a  deliberate,  premeditated, 
and  brutal  design  on  the  part  of  appellant 
to  take  the  life  of  his  victim.  The  <^ense 
was  committed  In  the  afternoon  of  December 
26,  1916,  near  the  cabin  of  defendant  and 
about  3%  miles  from  the  town  of  Shasta. 
In  the  forenoon  of  that  day  in  saW  town  ap- 
pellant had  an  acrimonious  controversy  with 
one  T.  L,  Cockrum  who  was  about  to  go 
with  a  horse  and  buggy  to  deliver  some  gro- 
ceries to  a  party  at  the  Mount  Shasta  mine, 
some  distance  beyond  said  cabin.  Appellant 
requested  Cockrum  to  take  some  supplies  to 
one  Charles  Paige.  This  Cockrum  refused  to 
do  for  the  reason  that  he  disliked  Paige. 
The  discussion  which  ensued  developed  a 
good  deal  of  heat,  and  each  became  abusive 
and  truculent.  The  defenuant  repaired  to  an 
adjoining  saloon,  where  he  drank  some  liquor 
and  made  inquiries  about  a  gun  which  he 
claimed  was  to  have  been  left  there  for  him. 
In  reply  to  a  question  by  one  of  those  present, 
he  said  be  expected  to  kill  a  couple  of  men 
and  that  he  himself  might  be  one  of  them, 
but  he  did  not  spedflcally  mention  any  other. 
The  jury  herein  were  entirely  warranted  In 
believing  that  murder  was  then  rankling  in 
his  mind,  and  that  he  had  formed  the  intent 
and  was  then  planning  to  take  the  life  of 
Cockrum.  There  is  other  evidence  which  we 
need  not  recite,  that  he  had  a  feeling  of  re- 
sentment and  hostility  toward  the  prosecut- 
ing witness.  Shortly  after  the  occurrence  In 
the  town,  Cockrum,  accompanied  a  part  of 
the  way  by  one  Fllmore  Davis,  drove  from 
Shasta  over  to  the  mine,  passing  the  said 
cabin  of  Shaw,  and,  after  delivering  the  ar- 
ticles which  had  been  sent,  he  started  back 
alone  between  3  and  4  o'clock  In  the  after- 
noon. 

Shaw,  In  the  company  of  two  other  men, 
walked  to  his  cabin,  which  appellant  entered ; 
the  other  men  going  on  to  some  other  desti- 
nation. What  occurred  between  Shaw  and 
Cockrum  at  the  time  of  the  shooting  is  the 
subject,  as  might  be  expected,  of  earnest  dis- 
pute. It  is  the  theory  of  the  people  that 
Cockrum  was  shot  from  ambush  as  he  ap- 
proached Shaw's  cabin ;  the  appellant  firing, 
probably,  from  within  the  house.  Circum- 
stances are  not  wanting  to  support  this  view. 
There  Is,  however,  no  direct  testimony  to 
that  effect.  Of  the  only  eyewitnesses,  Cock- 
rum testified  that  he  could  recall  nothing  of 
the  occurrence,  that  his  mind  was  a  blank 
as  to  what  happened  after  he  arrived  at  a 
point  some  700  feet  from  Shaw's  cabin  until 
several  weeks  thereafter  when  he  found  him- 
self In  the  county  hospital. 

The  defendant  attempted  to  give  the  de- 
tails of  the  tragedy,  seeking  to  justify  him- 
«elf ;  but  It  is  apparent  that  his  story  is  un- 
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believable,  and  it  would  be  surprising  if  the 
jury  had  accepted  it  as  of  exculpatory  sig- 
nificance. In  fact,  the  statement  upon  Its 
face  falls  short  of  any  justification  for  the 
overt  act  He  was  standing,  so  he  says,  near 
bis  cabin  when  Cockrum  drove  up,  renewed 
the  quarrel,  drew  his  pistol,  and  leveled  it 
upon  him.  Thereup4Hi  he  went  Into  the  cabin, 
obtained  his  shotgun,  came  out,  and  Cock- 
rum was  still  standing  at  the  same  place  and 
in  the  same  position  with  his  pistol  still  level- 
ed. Immediately  he  fired,  as  he  testified  "to 
make  him  put  his  gun  down  and  keep  Ills 
mouth  shut,"  because  "1  didn't  like  to  see 
that  thing  pointed  toward  me  particularly 
any  more,"  "although  a  gun  never  scared  me 
much."  Accepting  his  statement  as  true,  he 
was  perfectly  safe  when  he  went  into  the 
cabin,  and  be  was  not  warranted  in  coming 
out  to  shoot  Cockrum. 

Moreover,  there  are  many  circumstances 
that  brand  his  story  as  false  and  incredible. 
The  cold  record  even  seems  to  compel  the 
concluslcHi  that  bis  pretended  self-defense 
was  a  pure  fabrication.  The  spirit  which 
animated  him  Is  not  difficult  to  discern  in 
the  statement  which  he  made  to  one  Charles 
OibsoQ,  the  first  man  he  saw  after  the  shoot- 
ing: 

"Gibson,  I  would  like  to  have  yoo  come  over 
to  my  place.  I  shot  a  man  all  to  hell.  I  shot 
that  man,  Cockrum,  in  the  head.  I  expect  he  is 
dead  by  this  time." 

Not  a  word  about  self-defense  until  some 
time  afterward,  and  then  his  statement  was 
entirely  at  variance  with  his  testimony  on 
the  stand.  We  will  not  dwell  on  the  subject, 
beyond  saying  tiiat  his  explanation  to  differ- 
ent persons  was  also  conflicting  With  said 
testimony.  His  conduct  In  taking  the  pistol 
of  Cockrum  after  the  shooting  and  placing  It 
on  the  seat  of  the  buggy  showed  a  disposi- 
tion to  simulate  and  create  the  appearance 
of  self-def«ise,  and  his  «itirely  incredible 
declaration  that  after  such  a  wound  Cockrum 
climbed  into  the  buggy,  in  connection  with 
other  significant  facts,  must  have  led  the 
jury  to  r^^rd  him  not  only  as  a  cruel  man 
but  as  a  perjured  witness. 

We  are  led  to  believe  that  his  conduct  and 
attitude  were  characterized  by  inexcusable 
savagery,  and  we  do  not  hesitate  to  say  that 
seldom  does  a  record  present  such  persuasive 
and  convincing  evidence  of  guilt. 

[2]  It  Is  hardly  necessary  to  add  that 
there  is  no  merit  In  the  contention  that  the 
Intent  to  kill  was  not  shown.  According  to 
appellant's  testimony,  he  was  standing  about 
30  feet  from  Cockrum  when  the  shot  was 
fired.  The  full  chaise  struck  the  latter  in 
the  upper  part  of  the  face,  destroyed  his 
eyes,  fractured  his  skull,  and  penetrated  the 
brain.  The  effect  of  such  a  blow,  according 
to  the  testimony  of  experts.  Is  to  cause  im- 
mediate and  total  unconsciousness  with  the 
suspension  of  all  the  functions  of  the  body 
except  those  of  an  elementary  and  essential 
character,  such  as  respirati<ai  and  pulsation. 
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It  produced  instantaneously  a  complete  re- 
laxatlcm  of  tbe  muscular  system  and  utter 
belplessuess.  Sncb  a  wouijd  deliberately  In- 
flicted carried  with  It  the  implication  that 
the  perpetrator  intended  to  kill  the  victim. 
Indeed,  It  Is  passing  strange  that  Cockrum 
survived.  That  he  lived  was  due,  no  doubt, 
to  a  vigorous  constltntlon  and  to  careful  and 
skillful  treatment.  We  may  add  that  no- 
where did  Shaw  deny  that  he  intended  to  kill 
Cockrum  and  his  actions  show  clearly  enough 
that  be  had  such  pnri>ose. 

[3]  There  Is  no  more  merit  in  the  claim 
that  the  cause  should  be  reversed  for  the 
reason  that  the  court  did  not  specifically  In- 
struct the  Jury  that  they  must  find  that  the 
defendant  bad  the  Intent  to  kill  Cockrum  In 
order  to  convict  him  of  the  crime  charged. 
As  to  this,  it  may  be  said  that  If  the  defend- 
ant desired  such  instruction  he  should  have 
requested  It.  Moreover,  this  very  condition 
was  covered  by  the  instructions  given.  There 
was  a  general  instructlw  that  the  plea  of 
not  guilty  put  in  issue  every  material  all^a- 
tion  of  the  Indictment  and  that  the  burden 
was  upon  tbe  prosecution  to  prove  these  al- 
l^tlcms  to  justify  a  verdict  of  guilty. 
Again,  the  Jury  was  told: 

Tbe  court  further  instructs  the  jury  that  if 
yon  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  committed  an  afr- 
saolt  upon  the  person  of  T.  L.  Cockrum  with  a 
deadly  weapon  as  charged  in  the  indictment, 
but  without  anv  specific  intent  to  kill  and  mur- 
der tbe  said  T.  L.  Cockrum,  then-  you  sbould 
find  ttie  defendant  Kuilt7  of  assault  with  a  dead- 
ly weapon"  and  also,  if  they  Iwlieved  that  the 
defendant  "committed  an  assault  upon  the  per- 
Bon  of  T.  L.  Cockrum  with  a  deadly  weapon  as 
charged  in  the  indictment  with  intent  to  kill  and 
murder  said  T.  L.  Cockrum,  end  that  such  as- 
sault was  not  committed  in  the  necessary  self- 
defense  of  the  defendant,  then  vou  should  Snd 
the  defendant  guilty  of  an  assault  with  a  deadly 
weapon  with  intent  to  oommit  murder  as  charg- 
ed." 

Ttom  tiie  for^coing  tbe  jury  would  neces- 
aarily  conclude  that  they  could  not  find  the 
d^endant  guilty  of  the  higher  offmse  unless 
they  were  convinced  that  he  had  tbe  Intent 
to  kill  Gocknun. 

[4. 1]  The  only  other  p<^nt  made  In  the 
opening  brief  of  appellant — and  the  <mly  one 
at  all  of  any  merit — ^ia  that  tbe  court  erred  in 
overmllng  objection  to  c«taln  questions  ask- 
ed of  the  assistant  dlfttrlct  attorney  and  of 
Cockrum  on  his  redirect  examination.  The 
questions  propounded  of  tbe  former  called 
tOT  tbe  conversations  which  be  had  with 
Cockrum  concerning  the  tragedy,  and,  partic- 
ularly, bow  tbe  letter's  staton^ts  corre- 
sponded with  Shaw's  explanation  of  the  af- 
fair, and,  also,  when  the  assistant  district  at- 
torney noticed  a  change  in  Cockrum's  ac- 
count of  the-  occurrences  of  that  day. 

The  Inquiry  of  Cockrum  was  as  to  whom  he 
had  stated  he  made  a  mistake  In  his  testimo- 
ny before  the  grand  jury,  and  as  to  bis  send- 
ing for  certain  persons  to  Inform  them  that 
be  had  made  sucb  a  mistake.  This  examina- 


tion grew  out  of  the  fact  that  on  the  cross- 
examination  of  Cockrum  it  developed  that 
before  the  grand  juiy  he  attempted  to  give 
some  of  the  details  of  the  shooting,  and  here 
at  the  trial  he  declared,  as  we  have  seen,  that 
he  could  not  recall  any  of  the  Incidents. 

Ai^llant  In  support  of  his  contention  In- 
vokes the  general  rule,  as  thus  stated  In  Peo- 
ple V.  Turner,  1  Cal.  App.  420,  82  Pac.  397: 

"Impeachmmt  of  a  witness  by  showing  that 
he  has  made  statements  in  conflict  with  his  nres- 
ent  testimony  cannot  be  met  by  tbe  party  calling 
Buch  wilness  with  evidence  uiat  at  other  and 
different  times  the  impeached  witness  has  made 
statements  in  harmony  with  his  present  testi- 
mooy.  and  to  permit  introduction  of  testimony 
of  this  latter  character  is  prejudicial  to  the  par- 
ty against  whom  it  is  received." 

But  it  may  be  said  that  the  rule  Is  subject 
to  modiflcatlons  and  exceptions  as  pointed 
out  in  volume  1,  {  492,  of  Wharton's  Crimi- 
nal Evidence  (lOtb  Ed.);  People  v.  'Doyell, 
48  Cal.  85;  Barkly  v.  Copeland,  74  Cal.  1,  15 
Pac.  307,  5  Am.  Sc.  Rep.  413,  and  it  could  be 
plausibly  urged  that  we  Iiave  here  such  an 
exception.  However,  tbe  rulings  can  be  sup- 
ported on  other  grounds. 

In  the  flrst  place,  the  said  questions  asked 
of  Cockrum  were  entirely  proper  In  view  of 
his  cross-examination.  After  his  attention 
was  called  to  his  testimony  before  the  grand 
Jury,  be  was  asked  by  appellant  whether  such 
statements  were  true,  and,  "how  did  you 
come  to  give  that  testimony  before  the  grand 
Jury  if  It  was  not  correct?"  His  answer  was: 

"Well,  I  was  very  nervous  and  had  not  slept 
any  for  some  tdme  and  was  in  pretty  bad  ehape, 
and  I  was  thinking  about  losing  my  eyesight  so 
much,  and  so  much  bad  been  talked  to  me  about 
Shaw's  story  about  what  he  told  about  shooting 
me,  and  I  come  to  think  his  story  was  true, 
or  something  to  ttiat  effect  Seemed  later  I 
could  not  remember  seeing  him  that  day.  I 
thought  of  that  at  nights  when  I  could  not  know 
where  I  am  at" 

He  was  further  interrogated  about  wheth- 
er be  bad  talked  to  any  one  in  reference  to 
bifl  recollection  of  the  affair.  This  was  all 
brought  out  for  the  flrst  time  ca  the  cross- 
examination,  and  tbe  door  was  certainly 
thereby  opened  for  the  further  inquiry  hy 
the  people.  Besides,  it  could  hardly  be  said 
that  tbe  testimony  to  which  objection  was 
made  added  virtually  anything'  to  t^ie  force 
and  effect  of  Cockrum's  statemrats  wblcb 
were  elicited  by  appellant. 

Moreover,  it  is  plain  that  the  purpose  of 
these  questions  was  to  throw  light  upon  the 
mental  condition  of  Cockrum  at  the  time  of 
his  testimony  before  the  grand  jury  and  at 
the  trial.  The  experts  had  testified  as  to 
the  effect  upon  his  mind  produced  by  the 
frightful  injury,  and  how  lils  memory  might 
be  gradually  or  suddenly  restored,  and  to  hia 
susceptibility  to  the  Influence  of  statements 
and  suggestions  made  by  others.  In  other 
words,  these  witnesses  had  testified  that 
while  his  mlp'''  was  impaired  he  would  be 
likely  to  accept  the  statements  of  others  as 
the  product  of  hla  own  recollection  of  the 
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ereots,  but  that  when  his  memory  was  entire- 
ly restored  he  would  be  able  to  distinguish 
between  what  he  was  told  and  what  he  had 
himself  observed.  They  also  declared  that, 
when  he  recovered  his  normal  mental  activi- 
ty, he  might  not  be  able  to  recall  any  Im- 
pressions whatever  of  the  Immediate  drcom- 
stances  of  the  shooting,  although  his  memory 
might  be  accurate  as  to  what  happened  a 
short  time  before.  These  experts  had  por- 
trayed Id  the  abstract  the  situation  as  to  his 
mentality,  and  there  was  no  better  way  than 
by  recitals  of  the  conversations  with  him  on 
the  subject  to  present  a  concrete  view  of  the 
actual  effect  upon  his  memory  and  reasoning 
faculties  of  the  dreadful  physical  and  nerv- 
ous shock.  We  may  say,  also,  that  If  the 
form  of  some  of  the  questions  was  objection- 
able no  prejudice  resulted.  No  doubt,  It 
would  have  been  better  practice  to  ask  the 
assistant  district  attorney  to  repeat  what 
Cockrum  said,  than  to  inquire  how  it  corre> 
sp(mded  with  what  the  former  repeated  to 
the  latter;  but  the  consideration  Is  not  of 
sufficient  moment  to  demand  serious  atten- 
Hon. 

Even  If  It  should  be  held  that  the  whole 
line  of  Inquiry  was  Improper,  It  could  be 
demonstrated  that  It  was  more  ftivorable 
than  otherwise  to  appellant.  Indeed,  one 
can  hardly  arold  the  conclnslon  from  a  care- 
ful reading  of  the  transcript  that  Cockrum 
was  trying  as  far  as  possible  to  favor  the  ap- 
pellant 

W«  tUnk  the  judgment  la  Just  and  should 
be  affirmed,  and  It  Is  bo  ordered. 

We  concur:  CBIPMAN,  P.  J.;  HABT,  J. 


HAMMOND  LUMBER  CO.  T.  KEABSI^T 
et  al.  (Civ.  2103.) 

(District  Court  of  Appeal,  Second  District,  Gall- 
fomia.   March  2,  1918.) 

Bills  and  Notes  ^»293— Indobseicent  of 

AXX  iNnEKBST  AITD  TlTLB       "WITHOUT  Be- 

course." 

Under  Civ.  Code,  S  3118,  providing  that  an 
indorser  may  qualify  his  indorsement  with 
words  "without  recourse"  or  equivalent  words, 
asrignment  of  "all  our  interest  in  this  promis- 
Bory  note"  Is  equivalent  to  indorsonent  without 
recourse,  and  the  assignors,  on  the  maker's  de- 
fault, were  not  liable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Without 
Becourse.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  B.  T.  Zook,  Ju^e. 

Action  on  a  note  by  the  HammMid  Lumber 
Company  against  F.  T.  Kearsley  and  others 
as  makers,  and  Fred  L.  Stoc^  and  others  as 
Indoraera.  From  a  judgment  for  plaintiff 
against  d^aultlng  makCTs,  and  In  favor  of 
Indorsers,  plaintiff  appeals.  Affirmed. 


R.  L.  Horton,  of  Loa  Angeles,  for  appel- 
lant Harry  M.  Irwin,  of  Los  Angeles,  for 
respondents. 

WORKS,  Judge  pro  tem.  The  defendants 
Stocks,  who  are  also  the  respondents,  deliv- 
ered to  the  appellant  a  certain  promissory 
note  secured  by  trust  deed,  after  writing  on 
the  back  thereof,  ovev  their  signatures,  the 
following : 

"For  value  received  we  hereby  assign  all  of 
our  interest  in  this  promissory  note  of  $757.66, 
dated  April  23,  1913,  aignpd  by  Francis  T. 
Kearsley  and  O,  B.  Kearsley,  to  Hammond 
Lumber  Company,  a  corporation." 

Two  of  the  respondents  were  payees  of  the 
note,  and  the  third  was  the  wife  of  one  of  the 
others.  This  action  was  commenced  against 
the  makers  of  the  note  and  against  the  re- 
qwndents  upon  their  assumed  liability  as  in- 
dorsers under  the  terms  of  the  Instrument 
above  quoted.  The  makers  defaulted  and 
Judgment  was  entered  against  th^ ;  but 
Judgment  was  rendered  in  favor  of  the  re- 
spondents.  The  plaintiff  appeals. 

The  appellant  contends  that  a  liability  as 
indorsers  rests  upon  the  respondents  and  cas- 
es are  cited.  In  support  of  the  position,  to 
the  effect  that  an  assignment  written  on  the 
back  of  a  note  by  the  payees  named  In  it 
Is  not  different  from  an  Indorsement  by  them 
in  blank,  and  that  they  are  liable  as  Indorsers 
In  the  one  instance  as  In  the  other.  There 
are  many  cases  which  so  decide,  but  they 
are  cases  in  which  the  assignments  were 
transfers,  without  words  of  qualification,  of 
the  instruments  upon  the  backs  of  which 
they 'Were  written.  The  assignment  In  ques- 
tion here  conveys  "all  of  our  interest  In  this 
promissory  note,"  which  is  quite  different 
from  such  an  Indorsement  as,  for  instance, 
"we  hereby  assign  the  within  note."  The 
respondents  cite  many  cases  which  point  out 
the  difference,  in  legal  effect,  between  two 
such  indorsements.  We  do  not  present  a  ci- 
tation of  those  cases,  but  content  ourselves 
with  quoting  from  one  of  them  (Evans  v. 
Freeman,  142  N.  C.  61,  66,  54  S.  B.  847,  &491, 
in  which  the  court  speaking  of  a  section  of 
the  Negotiable  Instruments  Law  of  the  state, 
said : 

'*A  quali6ed  IndorsemeDt  may,  by  the  express 
terms  of  that  section,  be  made  by  adding  to  the 
indorser's  signature  the  words  'without  recourse, 
or  any  words  of  similar  import.'  It  has  been 
settled  in  commercial  law  that  a  transfer  by  in* 
dorsement  of  the  'right  and  title'  of  the  payee 
or  an  Indorser  to  a  negotiable  note  is  equiva- 
lent to  an  indorsement  'without  recourse  and 
words  such  as  were  used  in  this  case  are  there- 
fore in  their  meaning  or  'import'  similar  to  such 
an  indorsement,  and  this  ia  their  reasonable  in- 
terpretation. 1  Daniel,  it  700  and  700a ;  Nor- 
ton on  Bills  and  Notes  (3d  Ed.)  120 ;  Hailej  v. 
Falconer,  32  Ala.  536;  Bice  v.  Stearns,  3  Mass. 
225,  3  Am.  Dec.  129;  Bandolph,  Com.  Paper 
(2d  Ed.)  »  721,  722,  1008:  Ooddard  v.  Lyman, 
14  Pick.  (Mass.)  268;  Borden  v.  Clark,  26  Mich. 
410;  Eaton  &  Gilbert  on  Commercial  Paper, 
I  6i.- 
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This  decision,  and  the  others  cited  by  re- 
spondents,  bring  the  presnt  ease  within  the 
terms  of  section  3118  of  the  CaUfomla  Civil 
Code,  which,  with  our  own  Italics,  Is  as  fol- 
lows: 

"An  indorMr  may  qualify  his  indorsement 
with  the  words,  'withont  recourse/  or  equivalent 
words;  and  upon  such  Indorsement,  he  is  re- 
sponsible only  to  the  same  extent  as  in  the  case 
m  a  transfer  without  indorsement." 

The  prcatriety  of  Bodi  a  conBtrnctloa  as  we 
place  on  the  asslgniuMit  executed  by  respond- 
ents is  plain.  They  conTeyed  all  <^  their  in- 
terest in  the  note.  To  permit  the  appeUant 
to  hold  them  as  Indorsera  would  be  to  allow 
It  to  exercise  a  right  which  was  not  within 
nor  a  iMrt  of  that  Intemst 

The  Judgment  la  affirmed. 

We  concur:  OONBBX,  P.  J.;  JAMBS,  X 


DROUHiLARD  v.  SOUTHERN  PAC.  CO. 
et  al.   (Civ.  1778.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. March  4, 1918.  Kebearins  Denied 
by  Supreme  Court  May  3, 1918.)  ' 

1.  Railsoads  «=»350(13)  —  Cbossino  Acci- 
dents— CONTBIBUTOBT  NeGUGKNGE. 

A  paasenger  riding  in  an  automobile,  driven 
by  another,  struck  by  train  at  a  crossing,  was 
not  neRUgent  as  a  matter  of  law,  where  the 
view  of  the  approaching  train  was  obstructed 
by  .a  box  ear  until  within  50  feet  of  the  track  in 
which  position  an  approaching  train  coald  have 
been  seen  150  or  200  feet  away,  and  the  auto- 
mobile had  been  stopped  about  44  feet  from  the 
track;  it  being  presumed  that  the  paasuiger 
either  attempted  to  warn  the  driver  or  to  leave 
the  car.  in  view  of  Code  Civ.  Froc.  S  1963,  mak- 
ing it  a  rule  of  evidence  that  a  person  takes  or- 
dinary care  of  his  own  concerns. 

2.  RAII.B0ADS  4=3>350(13)  —  Gbobsino  Acci- 
dents —  Obdinabt  Oau  —  Questions  or 
Fact. 

A  passenger  in  an  automobile  driven  by  an- 
other across  a  railroad  track  must  exercise  or- 
dinary care  for  his  own  safety,  and  whether  he 
does  so  is  a  question  of  fact. 

3.  Neougknce  *=*113(1)— Pleading— Nega- 
tive Defenses. 

In  fin  action  for  wrongful  death,  plaintiff 
need  only  show  that  defendant's  negligence  was 
the  proximate  cause,  and  he  need  not  negative 
the  claim  of  contributory  negligence. 

4.  l^iAi.  ^s>8BQ0)—Yemdige  and  Fzndinc»— 

COWFLICT. 

A  general  verdict  an4  special  findings  should 
be  reconciled,  if  possible,  and  no  s^iecific  finding 
shonld  overthrow  the  general  verdict  unless  en- 
tirely inconaistent  and  irreconcilable  thereto. 

5.  Railboads  <e=»352 — Cbossing  AcciDENr— 
Vebdict  and  Findings. 

In  an  action  for  wrongful  death  of  a  pas- 
senger in  an  automobile  struck  by  defendant's 
railroad  train  at  a  crossing,  a  special  finding 
that  if  decedent  bad  looked  he  could  have  seen 
the  approaching  locomotive  was  not  inconsistent 
with  a  general  verdict  against  the  railroad  com- 
pany, since  it  does  not  compel  a  conclusion  that 
decedent  was  negligent. 

6.  Railroads  €=»348(1)— Cbossino  Accident 
—Evidence. 

In  an  action  for  wrongful  death  of  a  passen- 
ger in  an  automobile  strock  by  defendant's  rail- 
road train  at  a  crossing,  a  qiedal  finding  that 


decedent  was  leaning  forward  against  the  front 
seat,  either  warning  the  driver  or  in  the  act  of 
Jumping,  held  supported  by  the  evidence. 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; H,  D.  Gregory,  Judge. 

Action  by  Edward  Droulllard  against  the 
SoutherQ  Pacific .  Company  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal Afilrmed. 

A.  F.  Jones  and  George  F.  Jones,  both  of 
Orovllle,  and  Roy  O.  Hlldebrand,  for  appel- 
lants. J.  Oscar  Goldstein,  of  Chlco^  for  re- 
spondwit. 

BURNETT,  J.  This  action  was  for  dam- 
ages for  the  death  of  Edward  Droulllard,  a 
minor,  and  the  verdict  of  the  Jury  was  for 
the  plaintiff  In  the  sum  of  $7,000.  The  acci- 
dent occurred  at  a  grade  crossing  Just  out- 
side the  town  of  Durham  while  the  deceased 
was  in  the  employ  of  one  Thomas  Fimple, 
the  former  riding  on  the  back  seat  of  an  au- 
tomobile driven  by  the  latter.  The  machine 
was  struck  by  a  detached  locomotive  In 
charge  of  and  being  driven  by  the  defendant 
McKnlght  while  on  his  way  from  Chico  to 
Rosevllle.  Flmple  and  young  Droulllard  were 
the  only  occupants  of  the  machine,  and  they 
were  both  killed  by  the  collision;  the  former's 
body  being  found  about  150  feet  from  the 
point  of  the  accident,  and  the  latter  being 
carried  on  the  cowcatcher  for  a  distance  of 
1,113  feet,  and  dying  within  a  few  minute^' 
after  being  tukoi  therefrom. 

There  Is  abundant  evidence  of  tiie  n^l- 
gence  of  appellants.  Indeed,  with  com- 
mendable candor  their  able  connsel  concede 
that  the  finding  of  the  jury  In  that  respect  is 
legally  supported.  The  case  aaasaa  to  have 
been  tried  with  unnsual  care,  and  not  a  sin- 
gle ruUng  of  the  court  as  to  tbe  admlsalUll- 
ty  of  evidence,  nor  la  its  action  m  reference 
to  the  Instructions  challenged ;  the  only  con- 
tention herein  being  that^  as  a  matter  of 
taw.  It  should  be  held  that  tiie  deceased  was 
guilty  of  contributory  n^llgenc^  and,  fur- 
thermore, that  certain  special  findings  of  the 
Jury  are  Inconsistent  with  and  control  and 
render  Ineffective  the  general  verdict 

To  appreciate  the  ^gnificance  of  the  ques- 
tion as  to  the  contributory  negligence  of  the 
deceased.  It  may  be  well  to  call  attention  to 
these  facts  disclosed  by  the  evidence:  There 
were  two  railroad  tracks  at  the  crossing 
where  the  accident  occurred — one  the  main 
line  track,  and  the  other  the  house  track 
which  extended  to  certain  buildings  for 
freight  purposes.  The  centers  of  these  are 
about  44  feet  apart  There  were  certalii 
buildings  near  the  bouse  track  which  ob- 
structed the  vision  of  one  coming  from  the 
west  and  looking  north,  and  this  condition 
was  augmented  at  the  time  of  the  colUslun 
by  the  presence  of  a  box  car,  10  feet  In 
width,  standing  upon  said  house  track.  At 
any  rate,  It  may  be  said  that  the  view  of  the 
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occupants  of  the  machine  in  the  direction 
of  the  approaching  locomotive  was  Intercept- 
ed QDtll  they  reached  a  point  about  50  feet 
from  the  main  track.  There  they  stopped, 
and  both  were  seen  looking  north  up  the 
track  from  which  position  they  could  see  the 
main  track  for  a  distance  of  150  or  200 
feet,  and  it  Is  fair  to  say  from  the  evidence 
that.  If  It  had  not  been  for  the  obstruction 
of  the  view  by  the  box  car,  they  would  have 
seen  the  track  for  a  distance  of  probably  2 
miles.  Having  stopped  near  the  bouse  track 
and  not  being  apprised  of  any  danger,  they 
proceeded  on  till  the  collision  occurred  on 
the  main  track.  There  was  a  space  of  35 
or  40  feet  over  which  they  passed  Just  prior 
to  the  accident  wherein  they  had  an  unob- 
structed view  of  the  approaching  locomotive, 
and  what  occurred  within  this  Interval  is 
really  the  subject  of  the  whole  controversy 
Id  the  case.  The  time  was  exceedingly  short 
— ^not  over  five  seconds  at  the  rate  they  were 
traveling,  wlille  the  locomotive  was  coming 
at  a  tremendous  speed  of  probably  50  miles 
an  hour  or  73  feet  per  second. 

The  direct  evidence  throws  little  light.  If 
any,  upon  the  question  as  to  what  during 
this  interval  the  deceased  did  to  protect  him- 
self against  tbe  Impending  menace  and  to  se- 
cure bis  own  safety.  An  Important  witness 
for  the  plaintiff,  who  was  standing  about  100 
feet  away  where  he  had  a  clear  view  of  the 
tltuatioD,  testified: 

''I  noticed  a  man  coming  yrith  an  automobile, 
and  I  noticed  be  slowed  down  jast  before  be 
started  to  pull  down  to  the  track,  looking  up 
tbe  track  and  when  be  started  he  came  over  the 
track  and  just  as  he  got  on  the  track  the  engine 
struck  the  car  and  threw  it" ;  that,  when  the 
driver  stopped,  the  engine  was  over  1,000  feet 
away  ;  tbat  no  beU  was  rung  and  no  whistle  was 
blown;  and  tbat  "the  old  man  was  slttiDg  In 
the  front  seat  and  the  boy  in  the  back  seat" 

The  only  other  witness  who  pretends  to 
have  seen  the  automobile  and  Its  occupants 
within  the  brief  interval  was  the  defendant 
McKnlght,  who  had  charge  of  the  locomo- 
tive; but  he  admlta  that  when  he  first  saw 
the  automobile  it  was  right  on  the  rail,  and 
that  be  struck  the  machine  as  if  In  an  in- 
stant, tbat  he  did  not  have  a  good  view  of 
the  automobile,  but  that  he  saw  Droulllard 
leaning  over  the  front  seat  as  If  to  talk  to 
Mr.  Flmple.  "I  saw  him  turn  his  face  to  the 
engine  when  we  hit  him;  that  was  all  there 
was  to  It.  Ills  eyes  looked  like  two  balls  of 
fire.  I  couldn't  say  whether  he  was  para- 
lyzed or  not — the  expression  looked  that  way 
to  me." 

[1,  2]  In  view  of  this  situation,  must  It  be 
said  that  Droulllard  did  not  exercise  that 
care  which  the  law  exacts  of  every  one  In  a 
similar  position?  In  deciding  that  question, 
we  must,  of  course,  distinguish  between  the 
driver  and  the  guest.  For  tbe  purposes  of 
the  case  it  might  be  conceded  that,  within 
the  rule  often  announced  In  reference  to 
railroad  crossings,  Flmple  was  chargeable 
with  aach  nei^ilgence  tbat  no  action  In  his 


behalf  would  lie  against  the  railroad  com- 
pany; but  this  concession  would  not  militate 
against  the  view  that  the  same  defense  Is 
not  available  in  this  action.  In  other  words, 
certain  things  are  sometimes  required  of  the 
driver  to  satisfy  the  requirements  of  ordi- 
nary care  and  prudence  that  It  would  be 
unreasonable  to  demand  of  the  guest  who 
has  no  control  over  the  driver  and  who  is 
not  directing  the  movements  of  tbe  machine. 
This  is  necessarily  so,  and  we  do  not  dwell 
upon  It  as  It  is  sufficient  to  refer  to  Linlnger 
V.  San  Francisco,  etc.,  E.  R.  Co.,  18  Cal. 
App,  411,  123  Pac  235,  Thompson  v.  Los  An- 
geles R.  Co.,  165  Gal.  748,  134  Pac.  709,  and 
Bryant  v.  Pac.  Elec.  Ry.  Co.,  174  CaL  737, 
164  Pac.  386,  wher^  tbe  Bubject  la  fnlly 
discussed. 

But,  of  course,  it  is  true,  as  recognized  by 
all  the  authorities,  that  Droulllard  was  re- 
quired to  exercise  ordinary  care  for  bis  own 
safety,  and  whether  he  exercised  such  care 
is  a  question  of  fact,  and  unless  the  evidence 
Is  all  one  way  this  question  must  be  sub- 
mitted to  the  jury.  Parmenter  M(d>01^ 
gall,  172  Cal.  300,  156  Pac.  460. 

"No  one  can  be  allowed  to  shut  his  eyes  to 
danger  In  blind  reliance  upon  the  unaided  care 
of  another,  without  assuming  the  conscqaencei 
of  the  omission  of  such  care."  Fujise  v.  Los 
Angeles  Ry.  Co.,  12  Cal.  App.  207,  107  Pac 
817. 

What,  th«i,  within  the  interval  of  fbur  or 
five  seconds  sbould  Dronlllard  have  done  to 
acquit  himaelt  In  the  eyes  of  the  law?  Tbe 
contention  of  the  appellants  at  the  oral  arga- 
meat  was  that  be  sbould  have  looked  up  and 
down  the  track  and  discovered  the  approach 
of  the  locomotive  and  warned  the  driver  to 
stop.  It  may  be  debatable  whether  und« 
the  drcumstances  he  was  required  to  do 
even  this  much.  It  might  be  plausibly  ar- 
gued that  be  would  be  justified  In  believing 
that  the  driver  would  be  apprised  of  the 
danger  and  would  stop  his  machine  before 
attempting  to  cross  the  track.  But  granting 
tbat  appellants'  contention  is  not  unreason- 
able, even  conceding  that,  when  he  became 
convinced  tbat  the  driver  did  not  Intend  to 
heed  the  warning,  It  was  the  duty  of  Droull- 
lard to  attempt  to  leave  the  machine;  then, 
we  must  for  the  purposes  of  this  appeal  hold 
that  Droulllard  did  just  what  appellants  con- 
tend he  should  have  done.  The  case  would 
be  no  different  If  a  witness  bad  testified  to 
such  facts.  This  follows  necessarily  from 
the  presumption — which  Is  a  rule  of  evidence 
-^"that  a  person  takes  ordinary  care  of  his 
own  concerns."  Section  1963,  Code  Civ. 
Proc.  Of  course,  this  is  a  controvertible  pre- 
sumption, but  until  controverted  it  is  evi- 
dence which  the  jury  is  bound  to  accept 
Crabbe  v.  Mammoth  Channel  Gold  Bllning 
Co.,  168  Cal.  500, 143  Pac.  714. 

Tliere  are  other  cases  Illustrating  the  appli- 
cation of  the  presumption  to  tbe  question  of 
the  conduct  of  a  decedent.  It  Is  sufficient 
to  refer  to  Baltimore  &  PottHuac  B.  Co.  v. 
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Landrtgan,  Iftl  U.  S.  4CtV^24  Sup.  Ct  137, 
48  L.  Ed.  262,  wherein  tbe  court  said: 

"In  the  absence  of  all  evidence  tending  to  show 
whether  the  plaintiff's  intestate  stopped,  looked, 
and  lutened  before  attemptioR  to  cross  the  south 
track,  the  presumption  would  be  that  he  did. 
But  that  presumption  may  be  rebutted  by  cir- 
cumstantial evidence,  and  it  ia  a  question  for 
the  jury  whether  the  facts  and  circumstances 
proved  in  this  case  rebut  that  presumption,  and, 
if  they  find  that  the;  do,  the;  should  find  that 
he  did  not  stop  and  look  and  listen.  *  *  *  In 
order  to  justify  them  in  finding  that  he  did  not, 
all  the  evidence  tending  to  show  that  should  be 
weightier  in  the  minds  of  the  jury  tiian  that 
tending  to  show  the  contrary." 

[8]  Heseln  there  was  no  evidence  that  the 
deceased  foiled  to  do  what  the  moat  strin- 
gent rule  ot  ordinary  care  demands,  and 
therefore  there  can  be  no  contention  that 
presumption  was  overcome.  Indeed,  if  there 
were  no  audi  presumption,  Uie  implied  find- 
ing of  the  jnry  that  Dronlllard  was  not 
idiargeable  with  contributory  necCllgence 
would  demand  concurrence  for  the  reason 
that  It  la  an  affirmative  defense  whl<^  the 
defendants  are  called  upm  to  establish. 
Having  shown  that  bis  death  was  the  prox- 
imate result  of  the  negligence  of  the  defend- 
ants, the  task  of  the  plaintiff  was  complete, 
and  he  was  not  required  to  negative  the 
claim  of  contributory  n^^gence.  As  is  well 
known,  the  rule  In  this  state,  as  to  that 
matter,  differs  from  some  other  Jurisdictions. 

[4]  We  can  perceive  no  greater  merit  In 
the  other  contention  of  appellants  that  the 
special  findings  are  Inconsistent  with  the 
general  verdict.  Of  course,  the  rule  Is  that 
they  should  all  be  reconciled,  If  possible,  and 
that  no  spedflc  finding  should  operate  to 
overthrow  the  general  conclusion  of  the  jury 
unless  they  are  entirely  Inconsistent  and  Ir- 
reconcUalde. 

The  matter  Is  thoroughly  discussed  In  An- 
tonlan  t.  Southern  Pacific  COv,  9  Cal.  A^.  718, 
100  Faa  877,  by  the  presiding  Justice  of  this 
court  to  which  it  is  sufficient  to  refer. 
Among  Other  cases  that  might  be  cited,  we 
may  add  the  recent  decision  of  the  Supreme 
Court  in  Law  y.  Northern  Assurance  Ca, 
165  Cal.  394,  132  Pac.  590. 

[5]  That  no  such  Inconsistency  exists  may 
be  seen  by  exhibiting  the  three  special  in- 
terrogatories and  their  answers  to  which 
the  argument  Is  addressed : 

"No.  4.  Did  William  Drouillard  do  anything 
for  his  own  protection  or  safety  after  the  auto- 
mobile passed  the  box  car  and  before  it  reached 
a  point  where  it  could  Iiave  been  struck  by  the 
locomotive  passing  on  the  main  track?  Answer: 
Yes. 

"No.  5.  If  your  answer  to  question  No.  4  is 
'Tea,'  tben  what  did  William  Drouillard  do  for 
his  own  protection?  Answer:  From  defend- 
ants' testimony  Drouillard  was  leaning  forward 
against  front  seat,  either  warning  Mr.  Fimple 
of  the  approaching  danger,  or  in  the  act  of 
jumping. 

"No.  6.  If  William  Drouillard  had  looked 
north  toward  the  approaching  locomotive  at  any 
point  after  the  locomotive  passed  the  box  car, 
and  bef^  it  reached  the  point  where  it  could 
be  struck  hr  the  locomotive  on  the  main  track, 


could  he  have  seen  the  approaching  locomotive? 

Answer:  Yea." 

In  fairness  to  appellants.  It  should  be  re- 
marked that  they  Insist  tliat  only  the  last 
of  these  Is  Inconsistrait  with  the  general  ver- 
dict. But  they  are  clearly  mistaken  In  the 
contention.  Indeed,  the  jury  could  not 
possibly  have  made  a  different  answer  to  the 
interrogatory.  That  he  could  have  seen  the 
locomotive  If  he  bad  looked  Is  beyond  ques- 
tion, since  there  was  nothing  to  obstruct  his 
view. 

Appellants  argue  upon  the  theory  that  the 
finding  necessarily  Implies  that  Drouillard 
did  not  look  and  therefore  omitted  a  plain 
duty.  But  the  answer  to  question  No.  6  Is 
not  Inconsistent  with  the  contention  that 
he  did  look  and  did  observe  the  ai^roacb  of 
the  locomotive^  From  the  form  of  the  ques- 
tion yon  ml^t  Infer  that  Droulllatd  neglect- 
ed such  duty,  but  It  does  not  compel  that 
conclusion. 

[I]  Nor  can  It  be  said  that  the  Jury  was 
unwarranted  In  its  answer  to  any  of  these 
Interrogatories.  The  point  la  mad^  espe- 
cially In  refer^ice  to  question  No.  S.  It  Is 
argued  that  the  answer  is  not  a  fair  Infer- 
eaoe  from  the  testimraiy  of  Mr.  McEnlgfat 
But  It  Ifl  apparent  that  his  testimony  is  not 
necessarily  (^posed  to  the  findings  of  the 
Jury.  Acc^ting  as  a  fact  the  statement  by 
him  that  Drouillard  was  leaning  forward 
as  If  talking  to  the  driver,  it  Is,  of  courae, 
no  violent  Inference  that  he  was  warning 
Fimple  of  the  approaching  danger  or  even 
that  he  was  about  to  attempt  to  leave  the 
the  machine^  But  in  addition  It  must  be 
borne  In  mind  that  McKnight  was  an  in- 
terested witness,  and  It  la  not  unfair  to  say 
that  he  would  naturally  ftvor  appellants  as 
far  as  poffidble.  He  would.  Indeed,  be  under 
great  temptation  to  support  the  theory  of 
appellants  at  the  price  even  of  the  truth.  At 
any  rate,  the  Jury  was  the  exclusive  Judge  of 
his  credibility  and  might  accept  one  and  re- 
ject another  portion  of  his  testimony.  More- 
over, we  may  disregard  the  explanatory  part 
of  the  answer  if  It  be  deemed  an  Improbable 
inference  from  the  testimony  of  Mr.  Mc- 
Knight, and  we  shall  have  left  the  simple  at- 
flrmative,  which  Is  supported  by  the  pre- 
sumption hereinbefore  suggested.  Again,  If 
it  be  conceded  that  the  whole  answer  must 
he  disregarded  because  the  testimony  of  Mc- 
Knight does  not  warrant  It,  the  result  is  not 
affected,  for  the  reason  that  the  other  find- 
ings are  supported  by  the  evidence  and  lead 
necessarily  to  the  conclusion  that  plaintiff 
is  entitled  to  the  judgment 

It  may  be  said  that  the  case  has  been 
argued  extensively  and  with  ability  by  coun- 
sel, and,  while  their  brlefe  have  been  exam- 
ined with  care,  we  see  no  necessity  for  more 
elaborate  treatment  of  the  questions  involved 
or  for  the  specific  conslderatiim  of  the  dis- 
tinguishing features  of  the  various  cases 
which  have  been  cited.  It  seems  clear  that 
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we  are  called  upon  to  determine  the  appli- 
cation of  a  few  well-settled  principles  of  law, 
and  that  there  is  no  legal  ground  for  Inter- 
fering with  the  result  reached  by  the  low&e 
court. 

The  Judgment  and  order  are  therefore 
affirmed. 

We  concur:   GHIPMAN,  P.  X;  HART,  J. 


SMITH  V.  McCALLUM  et  aL   (OIt.  1814.) 

lEHstrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Feb.  4,  1918.  On  Rehearing.  March 
6,  1918.    On  Rdiearintr  in  Supreme  Court, 

April  6,  1018.) 

1.  Cbiuinai.   Law    <83o1026  ~  Waivbb  or 

BioHT  TO  Appeal. 
One  who  gave  his  bond  for  the  support  of 
his  minor  child  under  Pen.  Code,  f  270b,  and 
judgment  was  snspended,  did  not  walre  hit  right 
to  appeal  fr<Hn  an  order  denying  his  motion  for 
a  new  trial. 

2.  Cbihinal  IjAW  ^»10S1  —  Notice  ot  Ap- 
peal. 

Notice  of  appeal  to  the  clerh  gives  the  ap- 
pellate court  jurisdiction  in  criminal  cases,  in 
view  of  Pen.  Code,  Sfi  1246.  1247,  1217a,  relat- 
ing to  duties  of  denu  in  reference  to  criminal 
appeals. 

3.  Obiminai.  Law  11^(13)  —  Oboebs  Ap- 
pealable. 

Although  Pen.  Code,  |  1239.  makes  no  men- 
tion of  an  appeal  from  a  motion  for  a  new 
trial,  in  view  of  sudi  right  given  by  section 
1237,  and  sections  1201,  1202.  providing  that 
motion  for  new  trial  must  be  made  before  judg- 
ment, an  appeal  may  be  taken  where  judgment 
has  bew  auBpesded,  and  not  entered. 

On  Bebeariog. 

4.  Costs  *3=»3— When  Allowed. 

Costs  are  allowable  by  statutory  authority 
only. 

5.  MANDAurs  9=9 190  —  Costs  —  Coubt  Be- 

POBTBBS. 

In  an  original  proceeding  in  the  appellate 
court  in  mandamus  to  compel  a  court  reporter 
to  transcribe  notes  in  a  criminal  case  to  the 
appellate  court,  the  applicant,  if  successful,  is 
eotitled  to  costs  under  Code  Civ.  Proc.  i  1096, 
although  the  judge  of  the  superior  court  re- 
fused to  order  the  transcribing  of  the  notes. 

Angellotti,  C.  J.,  dissenting. 

Application  by  F.  J.  Smith  for  writ  of  man- 
date to  compel  Duncan  C  HcCallnm  and 
Anna  D.  DnfCy,  as  conrt  r^rtera,  to  trao* 
scribe  certain  notes  and  file  them  with  the 
clerk  of  the  appellate  court.    Writ  granted. 

R.  Platnauer,  of  Sacramento,  for  petition- 
er. U.  S.  Webb,  Atty.  Gen.,  J.  Charles  Jones, 
Deputy  Atty.  Gen.,  Raymond  A.  Leonard, 
Dlst  Atty.,  of  Orovllle,  and  H.  R.  Davids, 
Asst.  Dlst  Atty.,  of  Chico,  for  respondents. 

.GHIPMAN.  P.  J.  ApplicaUon  for  writ  of 
mandate.  It  appears  from  the  petition: 
That  petitioner  was  Informed  against  for 
omitting  without  lawful  excuse  to  furnish 
bla  minor  child  with  necessary  food,  and  on 
December  14,  1917,  he  was  couvicted  of  the 
offense  charged  in  the  information.  The 
court  appointed  December  17,  1917,  as  the 


time  for  pronoundng  judsment  On  said 
day,  and  before  judgment  was  pronounced, 
defendant  in  open  court  made  and  filed  a 
motion  and  application  In  arrest  of  Judg- 
ment, and  also  a  motion  and  application  for 
a  new  triaL  Thereupon  the  court,  at  the  re- 
quest of  the  petitioner,  continued  the  ttearlng 
of  said  motions  ontll  tike  20tb  day  of  De- 
cember, 1917,  and  aztfflided  the  time  for  pro- 
nonnclng  Judgment  nntlL  said  last-named 
day,  on  which  day  the  court  made  an  order 
denying  petitlonw'B  said  application  and  mo- 
tion In  arrest  of  judgment,  and  also  made  an 
order  denying  petitioner's  appllcatltm  and  mo- 
tion for  a  new  trial  In  said  actkMi,  and  there- 
upon, at  the  time  said  orders  were  made,  pe- 
titioner In  open  court  annonnced  that  he  ap- 
pealed to  the  District  Gonrt  of  Appeal  for 
the  Third  District  tttm  the  (wder  denying 
his  appUcaticni  and  motion  for  a  new  trial  in 
said  action.  Thereafter,  and  on  the  same 
day,  to  wit,  December  20, 1917.  defendant  ap- 
pea  red  before  the  conrt  and  entered  Into  an 
undertaking  to  the  state,  with  two  sureties. 
In  the  penal  sum  fixed  by  said  court,  condi- 
tioned that  he  would  pay  to  the  person  hav- 
ing the  custody  of  said  minor  child  the  sum 
per  month  fixed  by  said  court  In  order  to 
thereby  provide  for  said  minor  child  the  nec- 
essary food,  clothing,  shelter,  and  medical 
attendance  which  bond  was  approved  by 
said  superior  court.  "That  thereupon  said 
court  suspended  proceedings  and  sentence  In 
said  action."  "That  on  said  20th  day  of  De- 
cember, 1917,  and  after  proceedings  and  sen- 
tence bad  been  susi)ended,  petitioner  filed 
with  the  clerk  of  said  court  and  presented  to 
said  superior  court  an  application  for  a  re- 
porter's transcript,  which  application  stated 
in  general  terms  the  grounds  of  said  appeals 
and  the  points  upon  which  he  relied,  and  des- 
ignated the  portions  of  the  stenographic  re- 
porter's notes  relied  on.  which  application  Is 
in  the  words  and  figures  following,  to  wit." 
Therein  appears  a  recital  of  the  proceedings 
relating  to  the  notice  of  appeal,  tiie  grounds 
of  the  appeal,  ten  in  all,  and  ahw  a  designa- 
tion of  the  portions  of  the  phtmogrBphic  re- 
porter's notes  relied  cm.  In  the  body  of  the 
application,  as  copied  In  the  petition  herein, 
It  la  stated  that  the  notice  of  motion  was 
given  on  December  20,  1917,  and  the  motion 
was  denied  by  the  court  aa  December  20, 
1917,  and  it  also  appears  that  defendant  gave 
notice  of  appeal  f  nnn  the  jndgm^t  In  the 
concluding  paragrapbs  the  date  of  the  notice 
of  motion  and  the  order  made  by  the  court  is 
given  as  December  17,  1917.  Since  the  ar- 
gument a  certified  copy  of  the  application  on 
file  In  the  action  has  been  filed  In  this  court, 
from  which  it  clearly  appears  that  the  cor- 
rect date  at  which  the  motion  and  order  were 
made  was  December  20,  1917.  and  It  was  on 
that  date  and  after  the  said  order  was  made 
that  the  order  suspending  sentence  was 
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made.  It  Is  tben  shown  In  the  petition  here- 
in that  on  said  December  20,  1917,  "the  said 
superior  conrt  refused  to  make  an  order  di- 
recting the  phonographic  reporter  to  tran- 
scribe such  portion  of  her  notes  as  In  the 
opinion  of  the  conrt  might  be  necessary  to 
fairly  and  fully  present  the  points  relied 
upon  by  petitioner,  and  refused  to  make  an 
order  directing  such  phonographic  reporter 
to  transcribe  any  portion  of  her  notes ;  that 
said  snpnior  conrt  has  never  at  any  time 
made  any  order  directing  said  phonographic 
reporter  to  transcrll>e  any  portion  of  said 
notes."  It  is  further  shown  that  respondent 
McCailum  Is  the  official  reporter  of  said 
conrt,  and  took  down  the  shorthand  notes  of 
the  proceedings  In  said  action  on  the  said 
motions,  and  that  respondent  Duffy  was  the 
acting  official  reporter  at  the  trial;  that  on 
December  28,  1917,  petitioner  demanded  of 
respondents  and  each  of  them  that  within  20 
days  after  said  December  20,  1917,  they  and 
each  of  ttiem  file  with  the  clerk  of  said  court 
an  original  and  three  carbon  copies  "of  those 
portions  of  their  respective  notes  so  required 
by  petitioner  and  bis  application  so  filed  and 
presented,"  but  they  and  each  of  thnn  re- 
fused so  to  do,  "and  tb^  bare  and  each  of 
them  has  informed  respondent  [petitioner?] 
that  they  will  not  do  so."  It  Is  further  al- 
leged that  the  said  superior  court  "Is  of  the 
opinion  that  petitioner  is  not  entitled  to 
prosecute  bis  said  appeals,  and  that  the  coun- 
ty of  Butte  should  not  be  put  to  the  expense 
of  paying  for  said  transcription,  and  has  so 
Informed  petitioner." 

The  first  point  made  by  respondents  Is 
based  on  the  assumption  that  petitioner  In 
his  petltlcm  refers  to  orders  made  on  Decem- 
ber 17,  1917,  whereas  "there  are  no  such  ot- 
ders."  The  petition  Itself  leaves  little  doubt 
that  the  true  date  Is  December  20th.  How- 
ever, the  certified  copy  clears  away  all  doubt, 
and  shows  that  the  date  of  the  ordera  was 
December  20th,  and  also  that  there  was  no 
notice  of  motion  of  appeal  from  the  Judg- 
ment, and,  had  there  been,  it  should  be  treat- 
ed as  superfiuooB,  (or  jodgment  was  In  fftct 
suspended. 

Res[>ondents*  second  point  Is  tbat  no  ap- 
peal has  been  taken  in  the  manner  required 
by  the  provisions  of  section  1239  of  the  Penal 
Code.  Tbis  secdon  ref^s  to  an  appeal  from 
the  Judgment,  and  provides  that  it  must  be 
taken  at  the  time  Judgment  is  rendered,  and 
also  tbat  an  appeal  from  an  order  after 
Judgment  must  be  taken  at  the  time  the  or- 
der Is  made.  It  makes  no  provision  aa  to 
whoa  the  aKieal  from  an  order  denying  mo- 
tion for  a  new  trial  Is  to  be  taken.  Sectlw 
1182,  however,  provides  that  the  application 
most  be  made  before  Judgment,  and  the  or- 
der denying  the  motion  must  immediately  be 
entered  by  the  clerk  In  the  minutes.  The 
contention  Is  "that  an  appeal  can  only  be 
taken  under  the  provisions  of  section  1239," 


and,  as  this  section  maJies  no  mention  of  an 
appeal  from  the  order  denying  the  new  trial, 
no  appeal  lies.  But  section  1237  of  the  Penal 
Code  expressly  provides: 

"An  appeal  may  be  taken  bv  the  defendant: 
1,  From  a  final  judgment  of  conviction;  2. 
From  an  order  denying  a  motion  for  a  new 
trial ;  3.  From  any  order  made  after  judgment, 
affecting  the  substantial  rights  of  the  party." 

The  right  to  appeal  is  thus  clearly  given. 
Section  1239  provides  that  the  appeal  may 
be  taken  from  the  judgment  in  open  court 
at  the  time  It  la  rendered  and  from  an  order 
made  after  Judgment,  but  does  not  mention 
the  order  denying  motion  for  new  trial,  and, 
of  course,  does  not  provide  at  what  time  such 
appeal  is  to  be  taken. 

This  brings  us  to  the  principal  point  urged 
by  respondents,  to  wit,  that  no  appeal  lies 
from  an  order  denying  motion  for  a  new 
trial  until  after  Judgment  of  conviction  Is  en- 
tered. 

[1]  The  right  of  appeal  has  been  said  by 
the  Supreme  Court  to  be  guaranteed  by  tbe 
ConsUtntlon  and  to  be  as.  sacred  as  the  right 
to  trial  by  Jury,  and  Ifi  one  of  the  means  pro- 
Tided  by  law  to  determine  the  guilt  or  inno- 
cence (tf  the  accused.  Bx  parte  Hoge,  48 
Gal.  8,  «;  In  re  Adams,  81  CaL  163,  1«7,  22 
Pac  547.  Under  sections  1201  and  1202  tbe 
motion  for  a  new  trial  mnst  be  made  before 
Judgment  Is  pronounced.  Under  subdlTlBlon 
1,  S  12(^  tbe  court  may  snspaid  sentence, 
and  in  cases  arising  under  sections  270  and 
270a  (under  which  petitlfma  was  ocmTlcte^ 
the  suspension  may  continue  for  five  years. 
The  txmd  given  by  petitioner  fbr  the  sniqiiort 
of  his  minor  child  was  under  section  270b, 
and  1^  that  section  tbe  coiui;  was  also  au- 
thorized to  suspend  sentence,  but  this  bond, 
in  our  9pinlon,  is  luot  a  waiver  of  petitioner's 
right  to  appeal  fmn  the  order  draiying  his 
motion  for  a  new  trlaL  In  State  v.  Coolldge, 
72  Wash.  42, 129  Pac.  1088,  a  bond  was  given 
by  the  defendant  after  conviction  In  a  case 
such  as  we  have  here,  and  It  was  tliere 
claimed  tbat  the  bond  operated  as  a  waiver 
of  defendant's  right  to  appeal.  Said  the 
coort: 

"It  may  be  that  a  case  might  arise  where 

tbe  giving  of  a  bond,  conditioned  for  the  per- 
formance of  a  judgment,  would  operate  as  a 
waiver  of  the  nght  to  appeal;  but  it  cannot 
be  so  held  in  this  case.  Tne  verdict  still  stands, 
and  defendant  is  entitled  to  urge  such  legal  de- 
fense as  he  may  have  thereto." 

In  the  case  cited  no  Judgment  had  been 
entered,  but  the  court  made  an  order,  as 
here,  staying  proceedings.  A  motion  for  a 
new  trial  had  previously  been  made  and  de- 
nied. 

[2]  It  has  been  held  that  the  giving  notice 
of  appeal  to  the  clerk  under  the  new  system 
gives  the  appellate  court  Jurisdiction  In  civil 
cases.  Hfbernla  Savings  &  Loan  Society  v. 
Doran,  161  Cal.  118, 120,  118  Pac.  526;  Clem- 
ens V.  Gre^,  167  Pac.  299.  We  see  no  rea- 
son why  this  should  not  be  true  of  appeals 
In  criminal  cases.  SectUn  1247  of  the  Penal 
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Code  provides  tbat  Dpon  an  appeal  from  an 
order  of  the  superior  court  to  the  District 
Court  of  Appeal  In  any  criminal  action  where 
appeal  Is  allowed  by  law  the  defendant  must 
within  a  given  time  make  application  to  the 
trial  court,  stating  the  grounds  of  the  ap- 
peal and  designate  the  portions  of  the  steno- 
graphic reporter's  notes  upon  which  defend- 
ant relies.  It  Is  made  the  duty  of  the  court, 
upon  such  application,  to  order  the  transcrip- 
tion made  and  also  the  duty  of  the  reporter 
to  file  with  the  clerit  such  transcription. 
Everything  which  this  sectioo  requires  of  the 
defendant  was  done  in  this  case.  Section 
1247a  makes  It  the  duty  of  the  clerk  to  deliver 
copies  of  the  transcription  to  the  parties 
named,  including  a  copy  to  the  court  for  its 
approval,  and.  If  no  objection  is  made  to  the 
transcription,  It  Is  made  the  duty  of  the 
court  to  approve  it  and  deliver  It  to  the 
clerk.  Provision  is  made  for  hearing  objec- 
tions and  for  approval  by  the  court  there- 
after. When  finally  approved  and  received 
by  the  derk  from  the  Judge,  the  <derk  "most 
Immedlatdy  transmit  the  same  to  the  court 
to  wbSsh  tile  aj^teal  was  taken,  and  theie- 
npon  it  Aall  become  a  part  of  the  record  on 
appeal."  Section  1246  provides  that,  "upon 
the  aiveal  being  taiken,  the  clerk  of  the  court 
fnnn  wblcb  the  fWP6al  is  taken  mwt,"  with- 
out charge  within  20  days  thereafter,  trans- 
mit to  the  cleric  of  the  appellate  court  a  type- 
written copy  of  the  following  papers.  The 
enumerated  papm  include  *the  proceedings 
on  motion  for  arrest  of  Jodgmoit  m  new 
trial." 

[31  The  macbinery  seems  to  be  amply 
provided  for  perfecting  the  appeal  from  the 
ord»  in  question,  and  Is  the  same  for  per- 
fecting tiie  appeal  from  the  jndgmoit  or  any 
<vder  made  after  lodgment,  without  regard 
to  tbe  fact  that  no  motion  of  swdi  ordw  ia 
made  in  section  1239.  It  was  held  in  People 
T.  Thompson,  115  Gal.  160,  46  Pac.  912:  that 
although  there  was  no  question  raised  on  an 
appeal  from  the  judgmait  as  to  tbe  instruc- 
tions, and  tbe  instmcUons  were  not  In  fact 
presented  or  passed  upon,  tbe  Instructions, 
nevertheless,  may  be  reviewed  upon  an  ap- 
peal from  the  order,  n<M:wittastandlng  that 
they  might  also  have  been  reviewed  on  an 
appeal  from  tbe  Jndgmait,  if  presented  on 
such  appeal.  Still,  as  was  there  held,  the 
Penal  Code  provides  for  an  appeal  from  an 
order  denying  a  new  trial  (section  1237),  and 
as  tbe  motion  for  a  new  trial  Is  an  ind^nd- 
ent  proceeding,  It  may  happen,  as  in  dvil 
cases,  that  a  judgment  is  set  aside  on  a  mo- 
tion for  a  new  trial  after  It  had  been  aflSrm- 
ed  <m  appeal  from  the  judgment,  and  such 
was  the  resnlt  in  the  case  dted. 

In  tbe  case  of  People  Irish,  167  Pac.  900, 
a  case  such  as  this  one,  sentence  was  aos- 
pended  and  an  appeal  taken  and  heard  and 
judgment  affirmed.  The  opinion  does  not 
state  from  what  the  appeal  was  taken,  but 
an  examination  of  the  record  shows  that  it 


was  from  the  order  denying  a  new  trial 
while  the  sentence  remained  suspended. 

The  contention  of  respondents  leads  to  this, 
that  the  defendant  may  rest  under  suspended 
sentence  for  a  period  of  five  years  before  he 
can  have  his  motion  for  a  new  trial  heard. 
He  may  not  have  been  guilty  of  the  offense 
charged  or  he  may  not  have  been  legally  con- 
victed, but  the  law  furnishes  no  remedy  un- 
der which  he  can  have  these  questions  an- 
swered by  an  appellate  court  p«idlng  suspen- 
sion of  sentence. 

We  think  petitioner  Is  entitled  to  have  his 
appeal  heard  pending  suq;>enElon  of  sentence, 
and  it  Is  therefore  ord^ed  that  he  have  the 
writ  prayed  tor. 

We  concur:  HART,  J.;  BUBNETT,  J. 

On  Behearlng. 

Petitioner  was  granted  a  writ  of  mandamus 
compelling  respondent  Duffy  to  transcribe 
her  notes  of  all  the  proceedings  taken  at 
the  trial  of  petitioner,  when  as  defendant  in 
a  criminal  action  he  was  convicted  of  fail- 
ing to  support  his  minor  child,  and  also  cc»n- 
pelllng  respondent  McCallum  to  transcribe 
his  notes  of  the  proceedings  of  tbe  court  on 
the  motion  of  petitioner,  defendant  in  the 
action.  In  arrest  of  Judgment  and  for  a  new 
trial,  It  appearing  that  In  said  action  re- 
spondent Duffy  was  acting  as  the  official  re- 
porter at  the  trial  and  respondent  McCallum 
was  acting  as  official  reporter  at  the  hearing 
of  said  motion,  and  It  further  appearing 
that  said  transcripts  were  regularly  demand- 
ed by  the  defendant  in  aid  of  bis  appeal  from 
the  judgment  and  the  order  denying  his  mo- 
tion for  a  new  trial.  In  the  present  matter 
petitioner  seeks  a  rehearing  for  the  purpose 
alone  of  having  the  judgment  so  amended 
as  to  allow  bim  his  costs  herein.  It  Is  un- 
derstood that.  If  costs  are  not  legally  allow- 
able, tbe  petition  should  be  d«)led,  and.  If 
allowable  and  allowed  by  the  court,  that  tlie 
judgment  be  amended  accordingly. 

[4,  S]  Costs  are  allowable  by  statutory  au- 
thority only.  They  are  allowed  to  the  plain- 
tiff, ftf  course.  In  the  following  cases: 

"  •  *  •  4.  In  a  ^>eciai  proceeding."  Code 
Civ.  Proc.  i  1022. 

"In  other  actions  than  those  mentioned  in 
section  ten  hundred  and  twenty-two,  costs  may 
be  allowed  or  not,  *  In  the  discretion  oi 

the  court   •   •   ♦ "   Code  Civ.  Proc.  S  1025. 

In  an  application  for  mandate,  "if  the  judg- 
ment be  given  for  tbe  apnlicaot,  be  may  recover 
the  damages  which  he  tiaB  sustained,  •  *  * 
together  with  costs;  and  for  such  damages  and 
costs  an  execution  may  issue,  *  •  *"  Code 
Civ.  Proc  S  1095. 

In  the  case  of  Platnauer  v.  Superior  Conri, 
33  Cal.  App.  394,  165  Pac.  41,  relied  on  by 
respondents,  we  held  that  costs  were  not  al- 
lowable for  tbe  reasons  there  stated  at  some 
length.  The  application  there,  however,  was 
for  a  writ  of  review,  running  against  the 
court.  The  prevailing  party  relied  upon  sec- 
tions 1027  and  1032,  Code  at  Ciril  Procedure, 
bat  these  sections  were  held  to  be  InappUca- 
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hla,  and  It  waa  also  beld  that  coats  cbnld 
be  recovered  neither  against  the  judge  nor 
the  county. 

Tbe  statute  as  to  writs  of  review  nukes  no 
mention  of  costs,  leaving  the  question  to  be 
determined  rm&er  the  g«ieral  provisions  as 
to  costs.  The  reasrais  glvw  for  the  decision 
In  the  Flatnaner  Case  are  not  applicable  here. 
Besides,  In  mandamus  proceedings  there  Is 
opress  authority  given  for  recovering  costs. 
The  argument  of  respondoits  that  "short- 
hand reporters  are  governmental  agencies 
<rC  the  snpierlor  court,  wbldi  is  a  government- 
al agency  of  the  state,"  and  hence  should  en- 
loy  the  immunity  given  the  conrt  In  the  mat- 
ter of  costs,  does  not  strongly  appral  to  us. 
The  court  In  the  case  cited  was  exercising  a 
Jndldftl  function  in  a  matter  wherein  It  had 
Jurisdiction  of  the  person  and  subject-matter 
and  could  dedde  wrongly  or  rightly.  Here 
respondents  bad  no  judicial  function  to  per- 
form; the  duty  whicb  the  defendant  In  the 
criminal  action  (petitioner  here)  called  upon 
them  to  p^orm  was  ministerial  and  Its  per- 
formance was  made  mandatory  by  the  stat- 
ute. If  it  be  conceded  (and  we  make  no  such 
concession)  that  section  1095,  Code  of  Civil 
Procedure,  does  not  "take  away,  as  is  con- 
tended, the  discretion  of  the  court  In  allowing 
or  denying  costs,"  we  should  hesitate  to  ex- 
ercise such  discretion  against  petitioner  for 
the  reason  that  the  policy  and  letter  of  the 
law  give  to  the  defendant  in  a  criminal  action 
the  services  of  the  courts  and  their  officials 
free  of  expense  at  all  stages  of  the  proceed- 
ings, and  in  harmony  with  that  policy  he 
should  have  his  costs  when  driven  to  the 
conrt  to  compel  a  court  stenographer  to  per- 
form a  mere  ministerial  duty  placed  upon 
him  by  the  statute,  especially  where  the  per- 
formance of  this  duty  is  Indispensably  neces- 
sary to  enable  the  defendant  in  the  action  to 
perfect  his  appeal. 

In  Power  v.  May,  123  Cal.  147,  152,  55 
Pac.  796,  the  Supreme  Court  held  that  sec- 
tlMis  1022  and  1095,  Code  of  Civil  Procedure, 
applied  where  the  writ  of  mandate  was 
against  a  county  treasurer,  and  that  costs  of 
the  mandamus  proceeding  were  chargeable 
against  the  defendant  personally.  It  was 
held  In  Gould  v.  Moss.  158  Cal.  548,  111  Pac. 
925,  that: 

SeetliHi  1095,  Code  of  Civil  Procedure,  applies 
"to  original  proceedings  of  that  character, 
whether  b^n  in  the  superior  court,  in  the  Su- 
preme Court,  or  in  a  District  Court  of  Appeal. 
The  point  that  this  court  is  without  power  to 
award  costs  in  such  cases  is  without  merit." 

Our  conclusion  Is  that  petitioner  is  entitled 
to  his  costs. 
It  is  ordered  that  the  judgment  be  amend- 
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ed  to  read  that  the  petitioner  have  the  writ 
prayed  for,  and  that  he  have  judgment  for 
his  costs. 

We  concur:  HART,  J.;  BURNBTT,  J. 

Actiim  of  Supreme  Court  Dmylng  Be- 
hearing. 

PER  CURIAM.  Motion  for  rehearing  de- 
nied by  the  Supreme  Court. 

ANCELLOTTI,  G.  J.  (dissenting).  I  am  of 
the  oplnl<»i  that  there  should  be  a  hearing 
at  this  matttf  In  this  court  Beardless  of 
other  questiODs  involved,  it  seems  dear  tome 
that  our  law  does  not  require  the  Aortband 
reporter  to  furnish  a  transt^pt  of  the  pro- 
ceedings in  a  criminal  case  for  the  purposes 
of  an  appeal  upon  the  demand  of  the  appel- 
lant and  without  payment  of  fee,  where  the 
trial  judge  to  whom  ai^lication  Is  made  far 
an  order  requiring  such  a  transcript  express- 
ly rules  that  the  appellant  is  not  entitled 
theretc^  and  denies  the  application  therefw. 
and  no  order  ft>r  sndi  a  transcript  is  made 
by  the  court  to  whidi  the  appeal  is  taken. 
To  my  mind  tlie  Intent  Is  dear  to  vest  in  the 
trial  court  the  power  to  determine  to  what 
extent  the  appellant  la  entitled  to  a  tran- 
script of  the  rq)orter*8  notes  for  the  purposes 
of  an  appeid,  the  ezpaise  of  whidi,  whoi 
pr<^rly  ordned,  la  a  county  cbBxga,  with 
the  right  in  the  court  to  which  the  appral  Is 
taken  to  order  a  further  transcription,  if 
deemed  essential  to  the  appellant's  rights. 
It  is  only  where  the  trial  court  falls  to  take 
any  actlrai  for  a  spedfled  time  regarding  ap- 
pellant's application  that  ttie  sbortband  re- 
porter may  be  required  to  furnish  Uie  tran- 
script as  denuded ;  the  idea  apparently  be- 
ing that  audi  failure  of  the  court  to  act  shall 
be  taken  as  assent  to  the  application  as  made. 
Here  the  trial  court  acted,  and  expressly  re- 
fused to  order  the  transcript,  ruling  Qiat  ap- 
pellant waa  not  entitled  thereta  And  the 
reporter,  who  doubtless  felt  himself  bound  by 
the  ruling  of  the  superior  court  in  the  mat- 
ter. Is  hdd  guilty  of  a  breach  of  statutory 
duty  for  not  having  dlsr^arded  such  ruling, 
and  Is  also  penalized  In  costs.  The  law 
seems  to  provide  In  effect  that  the  compensa- 
tion of  the  reporter  for  such  a  transcription 
Is  to  be  paid  from  the  county  treasury  only 
when  the  same  is,  at  least  In  effect,  ordered 
by  a  court,  and  I  do  not  see  how  the  reporter 
here  could  have  received  any  comjwnsation 
in  this  case  had  be  proceeded  In  the  face  of 
the  ruling  of  the  court  refusing  the  tran- 
script 
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(Cal. 


PILUSO  V.  SPENCER.    (Civ.  1785.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. March  1,  1918.  Rehearing  Denied 
by  Supreme  Court  April  29,  19ia) 

1.  Civn,  Rights  «=>5  —  Hotel  Accommoda- 
tions—L>odqeb8  FOB  Indefinite  Pbriodb— 
"Hotel"— "Inn." 

Civ.  Code,  l§  61.  G2,  proTidios  for  full  and 
equal  accommoaationi,  advantaftes,  etc.,  of  inns, 
hotels,  etc.,  and  imposing  liability  in  damages 
for  the  same,  contpmplatea  by  the  use  of  the 
term  "hotel,"  a  public  resort  for  protracted  ac- 
commodation as  well  as  temporary  refreshment, 
and  the  statute  applies  to  lodxers  (or  indefinite 
periods,  there  being  a  distinction  between  hotel 
and  inn  as  regards  guest  and  lodger  for  indefi- 
nite period,  especially  in  view  of  rule  as  to  civil 
liability  changed  by  amendment  of  section  1869 
of  the  Civil  Code  bo  as  to  include  hotel  keepers, 
etc.,  in  addition  to  Innkeepers. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vint  and  Second  Scoies,  Hotel; 
Inn,] 

2.  Civil  Riohts  «=31^Hot£L  Accommoda- 
tions—Action FOB  Damaobs— Complaint— 
"Incited." 

In  a  complaint  In  an  action  for  damages  un- 
der Civ.  Code,  SI  51,  52.  for  causing  plaintiff's 
removal  from  a  hotel,  alleging  defendant  incited 
the  proprietor  to  discriminate  against  plaintiEF, 
the  term  "incited"  carries  with  It  the  idea  of 
encouragement,  peranaalon,  and  Indncement,  and 
is  sufficient  for  the  purpose  suggested  in  the 
complaint  of  causing  i^moval  from  the  hotel, 
and  hence  the  complaint  shows  a  causal  connec- 
tion between  the  defendant's  act  and  plaintifTs 
remoraL 

[Ed.  Note.— For  other  definitions,  see  Wtwds 
and  Phrases,  Incite.] 

3.  Civil  Rights  4?»13— Hotel  Accommoda- 
tions—Action FOB  Damages— Evidence. 

In  an  action  for  damages  under  Civ.  Code, 
K  51,  52,  for  causing  plaiDtifi!*B  removal  from 
a  hotel,  evldenee  of  defendant's  treatment  of 
plaintiff  in  other  respects,  such  as  interfering 
with  pursuit  of  bis  business  and  possession  as 
tenant  of  a  cottage,  was  admissible  in  support 
of  an  allegation  of  malice  and  as  indicative  of 
oppression. 

4.  Civil  Rights  <t=»13— Hotel  Accommoda- 
tions—Action  FOB  Damages— Evidence. 

A  letter  from  defendant  to  the  hotel  proprie- 
tor asking  him  to  inform  plaintiff  that  he  would 
have  to  biave  the  rooms  be  was  occupying,  and 
that  board  In  the  restaurant  would  he  doubled 
thereafter,  was  admissible  to  show  defendant's 
malice  and  hostility. 

6.  Tbial  <e=>233(3)  —  Instbuctions  —  Dibec- 

TION  TO  CONSTBDE  PLEADINGS. 

A  direction  to  render  a  verdict  for  plaintiff 
if  the  jury  found  certain  facts  from  admissions 
of  the  pleadings  and  evidence  did  not  impose 
on  the  jury  the  responsibility  of  construing  the 
pleadings  when  the  court  had  already  informed 
the  jury  what  facts  were  admitted  therein. 

6.  Civil  Rights  €C9l3  — Hotel  Accommoda- 
tions—Action  FOB  Damages— Instbuctions 
— Punitive  Damages. 

In  an  action  under  Civ.  Code,  |{  51,  52,  for 
causing  plaintiff's  removal  from  a  hotel,  the  jury 
imight  award  punitive  damages  for  malice  or  op- 
:pre86ton  in  excess  of  the  $50  minimum  fixed  by 
the  statute. 

7.  Civil  Rights  ®=3l3  —  Hotel  Accommoda- 
TioNB  —  Action  fob  Damages  —  Instbuc- 
tions. 

In  an  action  under  Civ.  Code,  §!  51.  52,  for 
causing  plaintiff's  removal  from  a  hotel,  a  re- 
fused instru<'tion  that  the  law  does  not  re(iuire 
the  keeper  of  an  inn  or  hotel  to  furnish  the  pub- 


lic or  any  person  a  place  of  residence  or  busi- 
ness therein  was  subject  to  criticism  as  being 
too  sweeping,  since,  if  it  were  the  practice  and 
custom  of  the  hotel  to  receive  and  entertain  oth- 
er guests  of  that  class,  it  would  have  no  right  to 
discriminate  against  plaintiff. 

8.  Tbial  *^260(d)  —  Ckabob  as  Covebing 
Refused  Instbuction. 
In  an  action  under  Civ.  Code,  Sf  51,  52, 
for  causing  plaintifTs  removal  from  a  hotel,  a 
statement  in  a  refused  instruction  that  the  law 
only  requires  the  keeper  of  hotel  or  inn  to  give 
accommodations  alike  to  all  who  compose  the 
traveling  public,  making  no  distinction  on  ac- 
count of  race  or  color  or  for  any  other  reason 
not  applicable  alike  to  all  persons,  was  covered 
py  a  part  of  the  charge  that,  if  plaintiff  wasj 
permitted  the  ordinary  and  usual  accommoda- 
tions, and  was  not  on  account  of  his  race  or 


ior  defendant. 

Appeal  from  Superior  Court,  Siskiyou 
County;  James  F.-  Lodge,  Judge. 

Action  by  Frank  G.  Piluso  against  F.  F. 
Spencer.  From  a  JudgmeDt  tor  plalDtUf,  de- 
fendant appeals.  Affirmed. 

Taylor  &  Tebbe,  of  Yreka,  for  appellant 
H.  R.  Raynes  and  L.  F.  Goburn,  both  of 
Yreka,  for  respondent. 

BURNETT,  J.  The  action  was  brouf^ht 
under  sections  51  and  52  of  the  Civil  Code 
for  the  violation  of  the  "personal  riftbts"  of 
plaintiff.  After  alleging  that  one  H.  W.  Poll- 
man  was,  and  had  been  for  some  time,  "the 
keeper  and  did  keep  a  hotel  for  the  accom- 
modatloD  of  lodgers  and  travelers"  In  th4 
town  of  McCloud,  in  the  county  of  Siskiyou, 
and  that  plaintiff  and  his  wife  and  child 
lodged  in  said  hotel  from  August  14,  1914, 
until  November  20tb,  paying  all  of  said  Poll- 
man's  demands  in  full  for  said  lodging,  tbe 
complaint  proceeds: 

"That  on  or  about  the  20th  day  of  November, 
1914,  said  IT.  W.  Pollman  did  wantonly,  wrong- 
fully, willfully,  and  maliciously,  and  without 
any  good  cause  therefor,  discriminate  against 
and  refuse  to  permit  and  did  not  permit  said 
plaintiff  to  continue  to  lodge  !n  said  hot^l,  end 
did  then  and  there  wrongfully,  willfully,  and 
maliciously  and  without  any  good  cause  therefor 
discriminate  against  and  remove  and  eject  plain- 
tiff from  said  hotel,  all  for  the  purpose  of  de- 
priving said  plaintiff  of  a  place  or  abode  in  said 
town  of  McCloud  and  for  the  purpose  of  compel- 
ling plaintiff  to  leave  and  depart  from  said  town 
of  McCloud  and  for  the  purpose  of  harassing, 
annoying  and  vexing  plaintiff. ' 

The  allegation  as  to  the  defendant's  par- 
ticipation in  tbe  transaction  Is  as  follows: 

"That  on  or  about  the  4th  day  of  November, 
1914,  defendant  herein  did  wrongfully,  willful- 
Iv,  and  maliciously  and  without  any  good  cause 
therefor  incite  snid  11.  W.  Pollman  to  so  dis- 
criminate against  and  to  so  refuse  to  nermit 
said  plaintiff  to  continue  to  so  lodge  in  said  ho- 
tel as  hereinbefore  set  forth,  and  did  then  and 
there  wrongfully,  willfuUv.  and  maliciously  and 
without  any  good  cause  therefor  incite  said  H. 
W.  Pollman  to  so  discriminate  against  ami  to 
so  remove  and  eject  plaintiff  from  said  hotel  as 
above  set  forth." 
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Said  section  51,  as  tar  as  Is  necessary  to 
quote.  Is  as  follows: 

"All  citiseus  withiQ  the  jurisdiction  of  this 
state  are  entitled  to  the  full  and  equal  accommo- 
dations, BdTRDtages,  facilities,  and  privileges  of 
inns,  restaurants,  hotels  *  •  •  and  all  other 
places  of  public  accommodation  or  amusement, 
ButlTect  only  to  IB«  WBHinona  and  limitations  es- 
tablished hy  law  and  applieahle  alike  to  all  clti- 
sens." 

We  also  quote  from  said  section  52  as  fol- 
lows: 

"Whoever  violates  any  of  the  provisions  of  the 
last  preceding  section  denying  to  any  dtissen, 
except  for  reasons  applicable  alike  to  every  race 
or  color,  the  full  accommodations,  advantages, 
facilities,  and  privileges  in  said  section  enumer- 
ated, or  by  aiding  or  inciting  such  denial,  or 
whoever  makes  any  discrimination,  distinction, 
or  restriction  on  account  of  color  or  race,  or 
except  for  good  cause  applicable  alike  to  all 
citizens  of  every  color  or  race  whatever,  in  re- 
spect to  the  admission  of  any  citizen  to,  or  his 
treatment  in,  any  inn,  hotel  *  *  *  or  other 
public  place  of  amusement  or  accommodation 
*  •  •  or  whoever  aids  or  incites  such  discrim- 
ination, distinction,  or  restriction,  for  each  and 
every  such  offense  is  liable  in  damages  in  an 
amount  not  less  than  fifty  dollars,  which  may  be 
recovered  In  an  action  at  law  brought  for  that 
purpose." 

[1  ]  The  general  intemt  and  significance  ct 
the  foregoing  provisions  are  dear  enoogb. 
The  purpose,  of  course,  Is  to  compel  a  rec- 
ognition of  the  equality  of  citizens  In  the 
[  right  to  the  peculiar  service  afforded  by  these 
agencies  for  the  accommodatl<m  and  enter- 
talnment  of  the  public.  There  is  no  doubt  of 
the  constitutionality  of  the  provisions  and 
of  the  sound,  public  policy  of  such  legislation.' 
Greenberg  v.  Western  Turf  Ass'n,  140  Cal. 
363,  73  Pac.  lOeo. 

This  is  not  disputed,  but  It  Is  urged  here 
that  the  case  does  not  fall  within  the  Inhibi- 
tion of  the  statute,  for  the  reason  that  plaln- 
tiff  was  not  a  "guest"  at  "the  hotel,  but  a 
"lodger"  for  an  indefinite  period.  The  con- 
tention Is  based  upon  the  rule  at  common 
law  as  to  inns,  and  upon  certain  decisions 
which  dlscnss  the  nature  of  these  places  of 
public  refreshment  and  accommodation.  The 
California  decisions  to  which  appellant  re- 
fers are  PInkerton  v.  Woodward,  33  Cal.  557, 
01  Am.  Dec.  657;  Moore  v.  Long  Beach  De- 
velopment Co.,  87  Cal.  483,  26  Pac.  92,  22  Am, 
St  Rep.  265;  Fay  v.  Pacific  Improvement 
Co..  03  Cal.  263.  26  Pac.  1090,  28  Pac.  913, 
16  U  B.  A.  188,  27  Am.  St  Bep.  108 ;  Magee 
T.  Padflc  Improvement  Ca,  98  Cal.  678,  88 
Pac.  772,  35  Am.  St  Bep.  100. 

In  the  PInkerton  Case,  supra,  the  conten- 
tion of  the  defendant  was  that  he  kept  "a 
lodging  hou8^"  and  not  an  "Inn,"  but  the 
Supreme  Gonrt  decided  that  he  held  himself 
out  to  the  world  aa  an  innkeeper,  and  that 
he  conld  not  "be  heard  to  say  that  his  pro- 
fessions were  false,  and  that  he  was  not  In 
fact  an  innkeeper."  He  was  therefore  held 
to  the  responsibilities  for  the  property  of 
his  guests  which  by  his  r^resentatlons  he 
Induced  them  to  believe  he  would  assume. 


Therein  was  not  involved  any  anch  statnte  as 
the  one  before  us  here. 

In  the  Moore  Case,  also,  the  question  was 
as  to  the  liability  of  the  defendant  for  the 
property  of  the  patron,  and  the  distinction  as 
to  such  liability  between  the  case  of  a  board- 
er and  of  a  guest  was  recognized.  It  seems 
that  the  complaint  therein  counted  upon  the 
fact  of  the  plaintiff  being  a  guest,  but  it  was 
held  that  he  was  a  boarder,  and  must  there- 
fore bear  the  loss  of  hia  personal  effects 
caused  by  a  fire. 

Again,  in  the  Fay  Case,  the  question  of  lia- 
bility for  loss  of  personal  effects  turned  up- 
on the  consideration  as  to  whether  the  place 
of  entertainment  was  a  "public  inn"  or  u 
select  boarding  ,  house,  and  the  court  held 
that  it  was  the  former,  and  that  the  general 
rule  as  to  Inns  applied. 

In  the  Magee  Case  a  similar  question  was 
Involved,  and  the  court  there  held: 

That  there  should  have  been  a  finding  as  to 
whether  the  plaintiff  was  a  guest  or  a  boarder, 
and  it  was  declared  that  whether  "the  plaintllf 
made  a  special  arrangement  respecting  her  stay 
with  the  defendant  was  only  evidence  to  be  con- 
sidered by  the  court  in  determining  the  ultimate 
fact  whether  she  waa  a  guest  or  a  boarder. 
Even  if  the  finding  of  the  court  that  she  bad 
made  a  special  arrangement  with  the  defendant 
for  board  and  lod^g  by  the  week  had  been  soa- 
tained  by  the  evidence,  that  fact  would  not 
be  determinative  of  the  issue  whether  she  was 
a  guest  or  boarder,  but  would  be  merely  evi- 
dence to  be  considered  in  determining  that  is- 
sue." 

However,  it  may  be  said  that  the  rule  as 
to  such  liability  has  been  changed  in  this 
state  by  the  amendment  (St.  1895  p.  49)  of 
section  1859  of  the  Civil  Code,  so  as  to  In- 
clude a  "hotel  keeper,  boarding  and  lodging 
house  keeper,"  as  well  as  "innkeeper." 

The  statute  in  question  herein  ^Iso  recog- 
nizes Inns  and  hotels  as  belonging  to  two  dis- 
tinct classes,  and  we  think  It  cannot  be  said 
that  the  decisions  in  reference  to  Inns  are 
necessarily  controlling  tn  this  case,  involving, 
as  it  does,  the  duty  of  a  hotel  keeper.  It 
may  not  be  possible  to  make  a  clear  distinc- 
tion, that  will  apt^  to  all  cases,  and,  no 
doubt,  sometimes  the  t«nns  "inns"  and  "ho- 
tels" are  used  interchangeably,  but  we  are 
entirely  satisfied  that  in  said  section  by  the 
use  of  the  term  "hot^"  the  Legislature  con- 
templated a  public  resort  not  only  for  t^- 
porary  refreshment^  but  also  for  protracted 
accommodation.  It  Is  a  matter  of  common 
knowledge,  indeed,  that  the  places  designated 
as  hot^  in  this  state  are  open  to  Qie  ac- 
commodation of  i>ermanent  as  well  as  tran- 
sient guests.  And,  unless  it  appears  to 
the  contrary,  we  would  have  a  right  to  con- 
clude that,  having  advertised  the  resort  as 
a  hotel,  the  proprietor  Intended  to  receive 
guests  for  an  Indefinite  period  as  well  as 
the  traveling  public.  But,  as  far  as  the  com- 
plaint Is  concerned,  It  may  be  added,  it  was 
expressly  alleged,  as  we  have  seen,  that  th< 
hotel  was  kept  for  the  accomv/jdation  ox 
"lodgers  and  travelers." 
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[21  Nor  do  we  thlok  that  there  Is  any  mer- 
it In  the  contention  that  the  complaint  fails 
to  show  a  causal  comiection  l>etween  the 
act  of  the  defendant  and  plalntifF's  removal 
from  the  hotel ;  in  other  words,  that  defend* 
ant's  conduct  was  effective  to  accomplish 
the  purpose  which  he  had  in  mind.  The  com- 
plaint alleges  that  defendant  incited  the  pro- 
prietor to  discriminate  against  the  plaintiff. 
The  term  carries  with  It  the  Idea  of  encour- 
agement, persuasion,  and  inducement,  and  is 
sufficient  for  the  suggested  purpose.  And  it 
may  be  said  that  the  evidence  shows  without 
any  conflict  that  it  was  only  by  reason  of 
said  incitement  of  defendant  that  the  pro- 
prietor ejected  plaintiff  from  the  hotel. 

It  does  not  appear  in  the  complaint  that 
plaintifT  used  his  room  therein  for  an  office. 
Hence  appellant's  criticism  upon  that  sup- 
position is  without  significance. 

Indeed,  we  are  satisfied  that  the  complaint 
Is  not  substantially  defective  in  any  respect 
although  it  probably  contains  some  unneces- 
sary and  evidentiary  averments  that  might 
have  been  stricken  out  on  the  motion  of  ap- 
pellant. However,  the  order  denying  It  was 
without  prejudice. 

[3. 4]  As  to  the  evidence,  appellant  claims 
that  the  court  erred  in  allowing  proof  of  his 
treatment  of  respondent  In  other  matters 
not  alleged  in  the  complaint.  One  of  these 
instances  was  in  relation  to  an  automobile 
bnalnesB  In  which  plaintiff  bad  embarked, 
and  he  was  asked: 

"W«I1,  what  caused  you  to  cease  yonr  occopa- 
tlon  there  then,  running  this  machine  for  hire?" 

His  answer  was: 

"Spencer  stopped  me  from  it,  I  ceased  work- 
ing for  the  McCloud  River  Lumber  Company 
there  In  the  store  about  May,  1914,  May  or  June, 
Z  think,  some  time  like  that." 

There  were  also  introduced  two  letters 
complatning  of  his  activity  In  said  business, 
one  of  them  signed,  "The  McCloud  Hlver 
Lumber  Co.  F.  F.  Spencer,  Ass't  to  Pres't," 
and  the  other,  "F.  F.  Spencer,  Ass't  to 
Pres't."  A  written  notice  to  surrender  pos- 
session of  a  cottage  occupied  by  plaintiff 
and  his  family  and  belonging  to  said  com- 
pany and  a  notice  of  the  termination  of  his 
tenancy  signed  In  a  similar  manner  were 
also  received  in  evidence.  We  think  this  line 
of  evidence  was  admissible  to  show  the  gen- 
eral course  of  conduct  of  appellant  toward 
respondent  in  support  of  the  allegation  of 
malice  contained  in  the  complaint  and  In- 
dicative of  oppression.  Lyon  v.  Hancock, 
35  Cal.  376;  Davis  v.  Hearst,  160  Cal.  166, 116 
Pac.  530.  As  to  the  contention  that  the  sig- 
nature Indicated  that  the  writing  emanated 
from  the  company.  It  is  sufficient  to  say  that 
it  appears  that  such  matters  were  under  the 
complete  control  and  direction  of  the  defend- 
ant. For  the  purpose  of  showing  hostility 
and  malice  on  the  part  of  appellant,  we  think 
also  that  this  letter  was  admissible: 

"Mr.  Pollman:  Will  you  please  inform  Frank 
PiluBo  that  you  will  have  to  have  the  rooms  he 


ia  occupying  in  the  hotel;  also  that  board  at 
the  restaurant  will  be  doubled  after  to-day. 
Tours  truly,  F.  F.  Spencer." 

The  following  from  the  same  source  ad- 
dressed to  the  clerk  of  the  hotel  stands  on 
the  same  footing: 

"11—20—14.  Jack:  All  you  have  to  do  now 
is  to  move  Piluso's  effects  from  the  room  and 
lock  the  door.  Nick  will  help  you  if  you  need 
assistance.  F.  F.  S." 

It  may  he  stated  that  the  Nick  therein  re- 
ferred to  was  the  deputy  sheriff. 

There  is  other  evidence  in  support  of  the 
position  that  appellant  was  lnflu«iced  by 
ulterior  motives  in  his  efforts  to  have  re- 
spondent removed  from  the  hotel,  and  that 
other  guests  received  entirely  different  treat- 
ment. Indeed,  the  clerk  testified  that  in 
obedience  to  Spencer's  letter  he  doubled  the 
price  of  meals  for  Piluso,  but  did  not  for 
any  one  else,  because  he  had  no  Instructions 
from  Spencer,  and  that  the  sole  reason  for 
the  ejectment  was  in  consequence  "of  these 
letters  received  from  Mr.  Spencer,"  and  that 
the  Pilusos  "were  there  a  couple  of  months," 
and  "I  found  no  fault  with  th^  conduct; 
they  were  all  right." 

We  deem  it  unnecessary  to  notice  further 
the  contention  that  the  hotel  was  not  for  the 
accommodation  of  permanent  lodgers,  and 
that  therefore  there  was  no  discrimination 
against  respondent.  It  was  a  fair  inferoice 
from  the  advertisement  offered  In  evidence 
and  from  the  testimony  of  plaintiff  that  he 
belonged  to  a  class  gladly  received  and  en- 
tertained at  this  public  place.  Indeed,  it 
abundantly  appears  that  his  ejectment  was 
not  by  reason  of  the  fact  that  bia  stay  was 
to  be  Indefinite. 

There  is  some  pretense  that  appellant  In- 
cited the  dismissal  of  respondent  for  the 
reason  that  he  wqs  using  his  room  for  an 
office,  and  also  because  his  wife  used  an 
electric  "toaster"  in  preparing  breakfast  for 
their  son,  but  we  are  satisfied  that  the  Jury 
was  warranted  in  finding  that  no  such  rea- 
son animated  appellant  in  the  matter.  If 
such  consideration  had  been  regarded,  he 
would  undoubtedly  have  made  complaint  or 
notified  plaintiff  to  discontinue  such  use  of 
the  room.  ^From  the  whole  record  the  con- 
clusion seems  quite  unavoidable  that  defend- 
ant's conduct  arose  from  a  desire  to  make 
It  Impossible  for  plaintiff  to  secure  a  place 
of  abode  in  the  town. 

[S]  As  to  the  Instructions,  we  find  no  prej- 
udicial error.  The  court  directed  the  Jury 
to  render  a  verdict  for  the  plaintiff  if  they 
found  certain  facts  from  the  admissions  of 
the  pleading  and  the  evidence.  This,  how- 
ever, did  not  Impose  upon  the  Jury  the  re- 
sponsibility of  construing  the  pleadings,  as 
claimed  by  appellant,  since  the  court  had 
already  informed  the  Jury  as  to  what  itects 
were  admitted  therein. 

We  think  the  court  was  right  in  declaring 
that  under  said  provisions  of  the  Civil  Code 
there  is  no  difference  as  to  the  treatment 
demanded  "between  a  lodger  and  a  guest  in 
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a  public  place  of  amos^ent  or  accommo- 
dation,** and  tbat  "a  hotel  la  a  pnblic  i^ce 
of  accunmodatlon." 

[•]  We  find  no  flaiilt  with  tba  Instruction 
tbat  the  Jnry  might  award  punitive  damages 
for  malice  or  oppression  in  oeess  of  the 
9B0  fixed  by  the  statute.  The  marimnm  re- 
corery  was  declared  to  be  92,600.  The  In- 
Btmctlon  clearly  contemplated  tbat  this 
sbould  include  the  9S0  as  well  as  the  other 
el«iient,  and  was  in  harmony  with  the  prin- 
ciple annonnced  in  the  dedslra  of  the  Qnea- 
berg  Case,  snpra. 

As  to  all  the  Instructions  given,  it  might 
be  said  that  we  could  presume  tbey  were 
^ven  at  the  request  of  the  defendant,  since 
It  does  not  appear  to  the  contrary,  but  In 
our  consideration  of  them  we  have  not  fol- 
lowed tbat  presumption. 

[7,1]  Of  the  four  Instructions  I'efusedUty 
tbe  court  we  consider  the  following  worcby 
of  spedflc  notice: 

'^e  court  instructs  you  that  the  law  does 
not  impose  upon  tlie  keeper  of  an  inn  or  hotel 
the  dnty  to  furnish  the  public  or  any  person  a 
place  of  residence  or  a  place  of  businesB  in 
such  inn  or  hotel,  but  only  imposes  upon  the 
keeper  of  such  hotel  or  inn  the  duty  to  give 
accommodations  alike  to  all  who  compose  the 
traveling  public,  making  no  distinction  on  ac- 
count of  race  or  color  or  for  any  other  reason 
not  applicable  alike  to  all  persons." 

The  first  part  of  the  instruction  Is  subject 
to  critldsm.  The  statement  Is  too  sweeping. 
If  it  were  the  practice  and  custom  of  tbe 
particular  hotel  to  receive  and  entertain 
other  guests  of  that  class,  it  would  have  no 
right  to  discriminate  arbitrarily  against  the 
plalutifC.  As  to  tbe  latter  part  of  the  lo- 
structlon,  it  was  covered  by  this  part  of  the 
charge: 

"If  you  find  that  plaintiff  was  permitted  the 
ordinary  and  usual  accommodations  at  tbe  Uc- 
Cloud  Hotel,  and  was  not  on  account  of  his  race 
or  color  or  for  any  other  cause  or  reason  other 
than  such  as  was  applicable  to  all  denied  such 
privileges  and  accommodation,  then  I  instruct 
you  that  your  verdict  must  be  for  the  defend- 
ant." 

We  find  no  prejudidal  error  In  the  case, 
and  the  Judgment  Is  affirmed. 

We  concur:   CHIPMAM,  P.  J.;  HABT,  3, 


a.  C.  SMITH  ESTATE  v.  J.  M.  DUNN  AUTO 
CO.   (Civ.  2108.) 

(District  Court  of  Appeal,   Second  District, 
California.    March  6,  1918.  Behearing 
Denied  AprU  4, 1918.) 

L&nDLOBD  AND  TENANT  «»231  (8)— ACTIONS 

FOB  Bent— Assignment  of  Lease. 
In  action  against  assignee  of  a  lease  which 
bad  assigned  it  to  another  person  who  did  not 
pay  bis  rent,  evidence  held  sufficient  to  sustain 
finding  that  defendant  was  an  assignee  of  the 
lease  for  value,  and  was  not  a  mere  reorganiza- 
tion of  the  original  lessee  corporation. 

Anteal  from  Superior  Court*  Kern  Coun- 
ty; J.  W.  MahoD.  Judge. 


Action  the  S.  C.  Smith  Estate,  a  cor- 
poration, against  the  J.  M.  Dunn  Auto  Com- 
pany, a  corporation.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Wiley  &  Lambert,  of  Bakersfleld,  for  ap- 
pellant T.  N.  Harvey  and  Geo.  B.  Whlt- 
aker,  both  of  Bakersfleld,  for  respondoit 

WOBKSt  Judge  pro  tem.  The  appellant 
was  the  lessor  under  a  lease  made  to  the 
Mason  &  Fllckinger  Auto  Company,  which 
asEdgned  the  instrumfflt  to  the  J.  M.  Dunn 
Auto  C<mipany,  the  respondent.  The  latter 
corporation  occupied  tbe  pronises  covered 
by  the  lease  for  more  than  two  years  and 
then.  In  turn,  assigned  it  to  one  lionceftwd. 
Rent  was  paid  until  some  months  after  this 
last  assignment,  but  a  default  in  payment 
then  followed  and  the  present  action  was 
the  result.  Judgment  went  for  the  defend- 
ant and  the  plaintiff  appeals. 

"the  action  was  commenced  against  the  re- 
spondent as  If  it  were  the  original  lessee, 
under  tbe  claim  that  It  was  but  the  Mason 
A  Fllckinger  Auto  Company  under  another 
name;  tihe  contention  of  appellant  being 
tbat  the  formation  of  tbe  respondent  was 
merely  a  reorganization  of  the  older  corpo- 
ration; the  one  being  substituted  in  tbe  place 
of  tbe  other  and  taking  up  the  business  for- 
merly conducted  by  it.  As  a  matter  of  fact, 
the  respondent  did  take  a  transfer  of  tbe 
business  and  assets  of  tbe  Mason  &  Fllck- 
inger Auto  Company. 

The  sole  point  presented  by  appellant  Is 
whether  certain  findings  of  fact  are  support- 
ed by  the  evidence.  These  findings  were, 
first,  that  it  was  not  true  that  the  officers, 
directors,  and  stockholders  of  the  Mason  & 
Fllckinger  Company  formed  the  respondent; 
second,  that  It  was  not  true  that  the  older 
corporation  transferred  to  tbe  new,  with- 
out consideration,  the  leasehold  Interest  un- 
der tbe  lease  from  aK>eilant,  together  with 
all  Its  other  assets;  third,  that  It  was  not 
true  tbat  the  new  corporation  continued  the 
business  of  the  older  one.  Another  finding 
is  also  assailed,  but  it  becomes  immaterial, 
In  view  of  the  state  of  the  evidence  upon 
which  the  others  mentioned  are  based. 
Those  findings  are  supiwrted  by  the  record. 
There  Is  some  evidence  to  sustain  each  of 
the  following  assertions:  There  were  some 
stockholders  of  respondent  at  its  organiza- 
tlou  who  had  not  been  stockholders  of  the 
older .  company.  The  organization  of  the 
respondent  was  planned  before  its  pro- 
spective incorporators  took  up  negotiations 
for  tbe  acquisition  of  the  assets  of  the 
older  company,  although  tbat  purchase  took 
place  before  tbe  actual  formation  of  the 
respondent.  The  prospective  incorpora- 
tors of  tbe  respondent  acquired  the  agency 
for  tbe  sale  of  two  particular  makes  of  au- 
tomobiles t>efore  the  commMicement  of  the 
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negotlatloiui  lor  the  acqidaitloD  of  tbe  assets 
of  tbe  Mason  ft  FUcklnger  Company,  and 
the  agency  became  the  propwty  of  the  re- 
spondent up<m  its  formation.  The  Incorpo- 
rators of  the  reqwndent  pnt  cash  Into  tbe 
business  conducted  by  the  respondent.  A 
consideration  was  paid  by  the  respondent 
for  the  leasehold  interest  and  for  the  other 
assets  of  the  Mason  ft  Fllcblnger  Company 
which  were  taken  over  by  it 
The  Judgment  Is  affirmed. 

We  concur:  CONRET,  P.  J. ;  JAMBS,  J. 


DALLAS  et  al.  v.  SWIGARl  et  aL  (No.  2037.) 
(Supreme  Court  of  New  Mexico.  April  8, 1018.) 

(Byllabut  hy  the  Court.) 

Public  Lands  «=»51,  55— Enabling  Act- 
Grant  OF  School  Sections. 
Sections  6  and  11  of  the  Eoabling  Act  of 
New  Mexico  (Act  Cong.  June  30,  1910,  c.  310, 
36  Stat.  657)  and  Act  Cong.  August  18,  1894. 
c.  301,  S  1.  28  Stat.  394  (U.  S.  Comp.  St.  1916, 
S  4876),  interpreted,  and  keid  to  operate  as  a 
present  grant  to  the  state  of  school  sections, 
subject  on^  to  identification  by  survey,  where- 

rD  title  vested  in  the  state  as  of  the  date  of 
Enabling  Act.  Under  tbe  terms  of  the  Ena- 
blins  Act,  as  soon  as  such  lands  are  surveyed 
in  the  field,  the  Btate  acquires  such  an  interest 
therein  as  entitles  it  to  take  possesaion  thereof 
or  to  lease  tbe  same  to  private  persona. 

Appeal  from  District  Court,  Chaves  Coun- 
ty; McCture,  Judge. 

Clontesb  before  Commissioner  of  Public 
Lands  by  Harry  Dallas  and  others,  consti- 
tuting the  partnership  of  Dallas  Bros., 
against  R.  E.  Swlgart  and  another.  From  a 
final  Judgment  of  tbe  district  court  affirming 
the  decision  of  the  Commissioner  of  Public 
Lands  In  favor  of  contestees,  contestants 
aM>eal. 

R.  G.  Betd,  of  Roswell,  for  appellants. 
H.  H.  Dow,  both  of  Roswell,  for  appdlees. 
A.  B.  Reneban,  of  Santa  Fg,  for  State  Land 
Com'r. 

PARKER,  J.  This  proceeding  originated 
in  the  form  of  a  contest  before  the  commis- 
sioner of  public  lands,  wherein  the  validity 
of  leases  held  by  appellees  covering  certain 
school  sections  was  attacked,  and  an  appeal 
was  taken  from  the  decision  of  the  commis- 
sioner to  the  district  court  of  Chares  coun- 
ty, and  this  appeal  is  now  taken  from  tbe 
final  judgment  of  that  court  The  proceed- 
ings are  under  the  authority  of  section  5247 
et  seq.,  Code  1915.  The  district  court  ren- 
dered judgment  in  favor  of  tbe  validity  of 
the  leases  by  tbe  commissioner  of  public 
lands  to  the  appellees  and  against  the  con- 
tentions of  the  contestants,  appellants  here. 
It  appears  that  a  survey  had  been  made  in 
the  field  of  the  lands  involved  In  the  con- 
troversy, and  that  thereafter  the  appellees 
applied  to  the  commissioner  of  public  lands 


and  obtained  leases  upcm  certain  school  sec* 
tlons.  At  that  time  the  snrveys  had  not  been 
approved  by  the  general  land  office.  The 
surveys  were  thereafter  approved,  and  there- 
after the  ai^Ilants  applied  to  the  commis- 
sioner of  pnUie  lands  for  a  lease  upon  the 
same  lands  and  were  refused;  the  leases  of 
appellees  then  having  mn  only  a  portion  of 
the  term  for  which  they  were  given.  From 
this  dedsion,  which  was  affirmed  by  the 
district  court,  this  appeal  was  taken  as  here- 
tofore pointed  out 

1.  Counsel  for  appellants  contend  Uiat  no 
title  to  school  sections  passes  to  the  stara 
from  the  United  States  until  after  the  land 
Is  surveyed,  and  that  it  is  not  surveyed 
land,  within  the  meaning  of  the  Enabling 
Act,  until  the  survey  is  approved  by  the  per* 
son  diarged  with  the  duty  of  making  the 
survey,  and  that  tbe  state  cannot  seU  or 
lease  such  lands  untU  it  takea  titie.  Ap- 
pellees contend  that  the  Enabling  Act  (36 
Stat.  567)  effected  a  grant  In  pnesenti  to  the 
state  of  sections  2,  16,  32,  and  36  in  each 
township  In  the  state,  and  that  title  to  aald 
lands  thereupon  passed  to  the  state  as  of  the 
date  of  the  Enabling  Act,  subject  only  to  the 
subsequent  Identification  thereof  by  the  public 
surveys.  The  pertinent  provisions  of  the 
Enabling  Act  are  as  follows: 

"Sec.  6.  That  in  addition  to  sections  sixteen 
and  thlrt7-six,  heretofore  granted  to  the  terri- 
tory of  New  Mexico,  sections  two  and  thirty- 
two  in  every  township  in  said  proposed  state 
not  otherwise  appropriated  at  the  date  of  the 
passage  of  this  act  are  hereby  granted  to  tbe 
said  state  for  the  support  of  common  schools ; 
and  where  sections,  two,  sixteen,  thirty-two,  and 
thirty-six,  or  any  parts  thereof,  are  mineral,  or 
have  been  sold,  retierved,  or  otherwise  appro- 
priated or  reserved  by  or  under  the  authority  of 
any  act  of  Congress,  or  are  wanting  or  fraction- 
al in  quantity,  or  where  settlement  thereon  with 
a  view  to  pre-emption  or  homestead,  or  improve- 
ment thereof  with  a  view  to  desert-land  entry 
has  been  made  heretofore  or  hereafter,  and  be- 
fore the  survey  thereof  in  the  field,  the  provi- 
sions of  sections  twenty-two  hundred  and  sev- 
enty-five and  twenty-two  hundred  and  seventy- 
six  of  the  revised  statutes  are  her^y  made  ap 

filicable  thereto  and  to  the  selection  of  lands  in 
ieu  thereof  to  the  same  extent  as  if  sections 
two  and  thirty-two,  as  well  as  sections  sixteen 
and  thirty-six  were  mentioned  therein," 

"Sec.  11.  •  •  •  :  and  after  its  admission 
into  the  union  said  state  may  procure  public 
lands  of  tbe  United  States  within  its  bound- 
aries to  be  surveyed  with  a  view  to  satisfying 
any  public-land  grants  made  to  said  state  in  the 
game  manner  prescribed  for  tbe  procurement  of 
such  surreys  by  Washington,  Idaho,  and  other 
states  by  tbe  act  of  Congress  approved  August 
cigbteenth,  eighteen  hundred  and  ninety-four 
(twenty-eighth  statutes  at  lai^,  iMge  394),  and 
the  provisions  of  said  act.  in  so  tar  as  they  re- 
late to  such  surveys  and  the  preference  right  of 
selection,  are  hereby  extended  to  the  said  state 
of  New  Mexico." 

The  provisions  of  the  act  of  Congress  ap- 
proved August.  18.  1804,  referred  to  In  sec- 
tion 11,  are  as  follows: 

"That  it  shall  be  lawful  for  the  Governors  of 
the  states  of  Washineton,  Idaho.  Montana 
North  Dakota,  Sonth  Dakota  and  Wyoming  to 
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ap^y  to  the  CommiBBioner  of  the  General  Land 
Office  for  the  survey  of  an;  township  or  town- 
ships of  public  land  then  remaininf;  imsurveyed 
In  anj  of  the  sereral  aurreying  districts,  with  a 
▼ienr  to  satiafy  the  public  land  grants  made  by 
the  seTeral  actft  admitting  the  said  states  into 
the  Union  to  the  extent  of  the.  full  quantity  of 
land  called  for  thereby;  and  upon  the  applica- 
tion of  said  Governors  the  Commissioner  of  the 
General  Land  Office  shall  proceed  to  immedi- 
ately notify  the  Surveyor  General  of  the  ap- 
plication made  by  the  Governor  of  any  of  the 
said  states  of  the  application  made  for  the  with- 
drawal of  said  lands,  and  the  Surveyor  General 
shall  proceed  to  have  the  surrey  or  sur\'eys  so 
applied  for  made,  as  in  the  cases  of  sarveys  of 
puoiic  lands;  and  the  lands  that  may  be  found 
to  fall  within  the  limits  of  such  township  or 
townships,  as  ascertained  by  the  survey,  shall 
be  reserved  upon  the  filing  of  the  application  for 
survey  from  any  adverse  appropriation  by  set- 
tlement or  otherwise  except  under  rights  that 
may  be  found  to  exist  of  prior  iQceptlon,  for  a 
period  to  extend  from  such  application  for  sut^ 
vey  until  the  expiration  of  sixty  days  from 
the  date  of  the  filing  of  the  township  plat  of 
survey  in  the  proper  district  land  office,  during 
which  period  of  sucty  days  the  state  may  select 
any  of  such  lands  not  embraced  in  any  valid 
adverse  claim,  for  the  satisfaction  of  such 
grantf).  with  the  condition>  however  that  the 
Governor  of  the  state,  within  thirty  days  from 
the  date  of  audi  filing  of  the  application  for 
survey  shall  cause  a  notice  to  he  published, 
which  publication 'shall  be  continued  for  thirty 
days  from  the  first  pablicatio4  in  some  news- 
paper of  general  circulati<m  in  -  the  vicinity  of 
the  lands  likely  to  be  embraced  in  such  township, 
or  townships,  giving  notice  to  all  parties  in-' 
terested  of  the  fact  of  such  application  for  sur- 
vey and  the  exclusive  right  of  selection  by  the 
state  for  the  aforesaid  period  of  sixty  days  as 
herein  provided  for  ;  and  after  the  expirntion 
of  such  period  of  sixtv  days  any  lands  which 
may  remain  onselecteti  by  the  state,  and  not 
otherwise  appropriated  according  to  law.  shall 
be  subject  to  disposal  under  general  laws  as  oth- 
er public  lands.''^  U.  S.  Comp.  St.  1016^  |  4S78. 

A  fine  dlscnnlon  of  the  nature  of  the  grant 
of  school  lands  to  states  is  to  be  found  In 
State  T.  Whitney,  66  Wa^h.  473, 120  Pac.  116. 
The  lan^oage  of  tbe  Enabling  Act  of  Wash- 
ington and  of  several  other  states  au- 
thorized to  form  state  governments  at  the 
same  time,  differs  somewhat  from  the  Enab- 
ling Act  That  act  Is  to  be  found  In  25  Stat. 
876.  The  only  difference  between  that  act 
and  onr  Enabling  Act  consists  in  the  follow- 
ing provision: 

"Ruch  land  shall  not  be  subject  to  pre-emp- 
tion, homestead  entry  or  any  other  entry  un- 
der the  land  laws  of  tbe  United  States,  whether 
Furvpyed  or  tinsurveyed,  hut  shall  he  reserved 
for  school  purposes  only,"    Section  11, 

Our  Enabling  Act  does  not  contain  this 
re8er\'atIon.  but  provides  that  the  reserva- 
tion from  entry  under  the  general  land  laws 
shall  come  Into  operation  only  when  the 
lands  are  surveyed  in  the  field,  whereupon 
they  are  withdrawn  from  entry.  This  di- 
vergence is  of  no  importance  under  the  facts 
in  this  case,  bpcausw  before  any  of  the  rlnhts 
of  the  parties  had  been  Initiated  these  lands 
had  been  surveyed  in  the  field.  The  court 
traces  the  history  of  the  acts  of  Congress 
granting  lands  to  states  beginning  with  that 
of  Indiana  In  1816.  and  points  out  tbe  dif- 
ferences In  the  language  used.  It  is  saU 
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that  prior  to  the  grant  to  California  In  1S53 
the  words  of  the  congressional  acts  were 
"shalPbe  granted."  In  the  California,  Ne- 
vada, and  Nebraska  acts  the  words  were 
"shall  be  and  are  hereby  granted."  Tbe 
words  in  our  Enabling  Act  are  "are  hereby 
granted."  The  Washington  court  held  that 
the  grant  to  that  state  was  a  grant  In  prse- 
sentl,  and  passed  title  to  the  state  for  the 
school  sections,  subject  only  to  Identification 
by  survey,  whereupon  the  title,  by  relation, 
passed  as  of  the  date  of  the  act.  Hie  court 
cites  and  approves  the  reasoning  of  Balder- 
ston  V.  Brady,  17  Idaho,  567,  107  Pac.  493, 
which  construed  tbe  Enabling  Act  of  Idaho 
to  the  effect  that  the  grant  was  a  present  one 
and  passed  title  to  tbe  state  as  of  the  date 
of  the  act.  In  United  States  v.  Southern 
Pac.  R.  Co.,  146  U.  S.  570,  13  Sap.  Ct.  162, 
36  L.  Ed.  1091.  a  contest  arose  between  the 
government  and  the  Southern  I^ciflc  Rail- 
road Gompnuy  as  to  whether  certain  lands 
were  Included  within  Its  land  grant.  There 
bad  been  In  1S86  a  grant  of  land  to  the  At- 
laotlc  &  Pacific  Railroad  C<Mnpany,  and  the 
language  used  In  the  grant  Is  "that  there  be, 
and  hereby  la.  granted."  In  1871  a  grant  in 
the  same  terms  was  made  to  the  Southern 
Pacific  Railroad  Company.  Tbe  lands  In 
question  were  within  the  grant  or  place  lim- 
its of  both  the  Atlantic  &  Pacific  Railroad 
Company  and  the  Southern  Pacific  Railroad 
Company  at  the  place  where  these  lines 
crossed.  The  grant  to  the  Atlantic  ft  Pacific 
Company  was  afterwards  forfeited,  but  at 
the  time  tbe  grant  was  made  to  the  Southern 
Pacific  Company  It  was  In  full  force.  The 
gu»tlon  was  whether  the  Southern  Pacific 
Company  took  title  under  Its  grant  as  against 
the  Atlantic  ft  Pacific  Company,  or  whether 
title  had  passed  from  the  government  to  the 
Atlantic  A  Pacific  Company,  so  that  the 
Southern  Pa<dfic  grant  did  not  attach  to  tbe 
same.  The  court  held  In  an  opinion  by  Mr. 
Justice  Brewer  that  title  to  the  lands  at  the 
date  of  the  grant  to  the  Southern  Pacific 
Company  was  in  the  Atlantic  ft  Pacific  Com- 
pany, and  that  therefore  the  Southern  Paci- 
fic Company  took  nothing  under  its  grant. 
The  court  cites  and  quotes  from  St.  Paul  & 
Pacific  R.  Co.  V.  Northern  Pacific  B.  Co.,  139 
U.  S.  1,  11  Sup.  Ot.  389,  35  L.  Ed.  77,  to  the 
effect  that  such  words  as  were  employed  In 
these  two  granting  acts  import  a  transfer 
Of  present  title,  and  not  a  promise  to  trans- 
fer one  In  the  future.  The  court  also  cites 
and  quotes  from  Missouri,  K.  &  T.  R.  Co.  v. 
Kansas  Pacific  B.  Co.,  97  U.  S.  491,  24  L. 
Ed.  1095,  to  the  effect  that  it  Is  always  to 
be  borne  In  mind  in  construing  a  conjjres- 
slonal  grant  that  the  act  by  which  It  Is  made 
Is  a  law  as  well  as  a  conveyance,  and  that 
such  effect  must  he  given  to  It  as  will  carry 
out  the  Intent  of  Congress,  and  that  the  rules 
of  the  common  law  must  yield  to  tbe  legisla- 
tive will.  In  Descret  Salt  Co.  v.  Tarpey,  142 
U.  S.  241,  12  Sup.  Ct  158.  135  U  Ed.  900,  the 
nature  of  tbe  grant  to  the  Union  Pacific  Rail- 
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road  Conpany  was  discussed.  The  court 
said:  *' 

"Those  terms  import  the  transfer  of  a  present 
title,  not  one  to  be  made  in  the  future.  They 
are  that  'there  be,  and  ia  hereby,  granted'  to 
the  company  every  alternate  Becticoi  of  the 
lands.  No  partial  or  limited  interest  Is  desig- 
nated, but  the  lands  themselves  are  granted,  as 
they  are  described  by  the  sections  mentioned. 
Whatever  interest  the  United  States  possessed 
in  the  lands  was  covered  by  those  terms,  unless 
they  were  qualified  by  subsequent  provisions,  a 
position  to  be  presently  conmdered. 

"In  a  great  number  of  caaes  grants  contain- 
ing similar  terms  have  been  before  this  court 
for  consideration.  They  have  always  received 
the  same  construction,  that,  unless  the  terms 
are  restricted  by  other  clauses,  they  import  a 
grant  in  prsesenti,  carrying  at  once  the  interest 
of  the  grantor  in  the  lands  described." 

In  Leavenworth  L.  &  G.  Co.  v.  United 
States,  92  U.  S.  733,  23  L.  Ed.  634,  the  court 
said: 

"  "There  be,  and  is  hereby,  granted'  are  WOTda 
of  absolnte  donation  and  import  a  grant  in  pre- 
aenti.  This  court  has  held  that  they  can  nave 
no  other  meaning;  and  the  Land  Department, 
on  this  interpretation  of  them,  has  uniformly 
administered  every  previous  similar  grant. 
•  •  •  They  vest  a  present  title  in  the  state 
of  Kansas,  ^ough  a  survey  of  the  lands  and  a 
location  of  the  road  are  necessary  to  give  pre- 
cision to  it,  and  attach  it  to  any  particular 
tract.  The  grant  then  becomes  certain,  and 
hf  relati<Hi  has  the  same  effect  upon  the  selected 
parcels  as  if  it  bad  specifically  described  them. 

Many  other  {»ses  In  the  Supreme  Court  of 
the  United  States  are  to  the  same  effect,  and 
this  may  be  said  to  be  the  uniform  holding 
of  that  court. 

A  very  late  case  in  the  Supreme  Court  of 
tbe  United  States  discusses  the  nature  of 
grants  of  this  kind.    Wisconsin  v.  Lane, 

245  U.  S.  427,  38  Sup.  Ct  136,  62  L.  Ed.  . 

In  that  case  the  state  of  Wisconsin  claimed 
title  under  a  school  land  grant,  and  sought 
to  enjoin  the  Secretary  of  the  Interior,  and 
through  him  the  Indian  occupants  from  cut- 
ting timber  or  committing  waste  thereon. 
The  grant  to  Wisconsin  contained  the  provi- 
sion: 

"That  section  16,  in  every  township  of  the 
public  lands  in  said  state,  and  where  such  sec- 
tion has  been  sold  or  otherwise  disposed  of,  oth- 
er lands  equivalent  thereto,  and  as  contiguous 
as  may  be,  shall  be  granted  to  said  state  for 
the  use  of  schools." 

The  court  in  discussing  the  nature  of  the 
grant  to  Wisconsin  said: 

"It  is  evident  from  a  consideration  of  the 
terms  of  Enabling  Act,  {  7,  that  Congress  did 
not  make  an  nnctniditional  ^ant  in  piaesenti  to 
the  state  of  the  sdiool  sections;  the  terms  of 
the  grant  are  that  the  section  'shall  be'  granted. 
Moreover,  the  grant  contemplated  that  Congress 
might  make  other  disposititm  of  the  land.  The 
state  of  Wisconsin's  right  to  the  land  in  con- 
troversy was  to  be  subordinate  to  such  disposi- 
tion, in  which  event  the  state  should  seek  in- 
demnity ia  other  lands  for  the  loss  of  school 
sections." 

The  court  follows  United  States  v.  Morri- 
son, 240  U.  S.  192,  36  Sup.  Ct  326,  60  L.  Ed. 
599,  which  deals  wltb  a  similar  grant  of 
lands  fdr  school  pnrposea  to  the  state  of 
Oregon,  and  in  wbldi  it  Is  said: 


"The  designation  of  these  sections  was  a  con- 
venient method  of  devoting  a  fixed  proportitm  of 
public  lands  to  school  uses,  but  Coogrem,  in 
making  its  compacts  with  the  states,  did  not 
undertake  to  warrant  that  the  designated  sec- 
tions would  exist  in  every  township,  or  that, 
if  existing,  the  state  shotud  at  all  events  take 
title  to  the  particular  lands  found  to  be  there- 
in. Congress  did  undertake,  however,  that  these 
sections  should  be  granted  unless  they  had  been 
sold  or  otherwise  disposed  of;  that  is,  that  on 
the  survey,  defining  the  sections,  the  title  to 
the  lands  should  pass  to  the  state,  provided 
sale  or  other  disposition  had  not  previously 
been  made,  and,  if  it  had  been  made,  that  the 
state  should  be  entitled  to  select  equivalent  land 
for  the  described  purpose." 

The  Oregon  act  contained  the  words  "shall 
be  granted"  the  same  as  the  Wisconsin  act. 

In  view  of  these  principles,  an  examina- 
tion of  the  Enabling  Act  convinces  mb  that  It 
was  the  Intration  of  Congress  lu  enacting  the 
same  to  make  a  present  grant  of  the  school 
sections  mentioned  in  the  act  Provision  Is 
made  for  the  speedy  survey  of  all  lands  In 
the  state  upon  the  application  of  the  state 
to  satisfy  the  various  land  grants  contained 
in  the  act.  The  provislcm  Is  made  that  as 
soon  as  the  lands  are  surveyed  In  the  field 
they  shall  be  withdrawn  from  entry  under 
the  public  lan<^  law,  and  the  further  provi- 
sions of  Act  Aug.  18,  1894,  28  Stat  394,  abOTe 
.set  out,  provide  for  such  survey.  The  con- 
clusion Is  inevitable  that  the  Enabling  Act, 
construed  as  a  statute,  as  it  must  be  In  this 
regard,  evinces  an  intention  on  the  part 
of  Congress  to  pass  an  Immediate  title  to 
the  state  to  the  school  sections,  subject  only 
to  Identification  by  survey. 

It  follows  that  when  the  sdiool  sections  In 
question  were  surreyed  In  the  field  all  ob- 
stacles to  the  r^hts  of  the  state  In  and  to 
the  same  were  removed,  and  no  third  persons 
cbnld  acquire  any  interest  In  the  same.  The 
only  question  was  between  the  state  and  the 
government  of  the  United  States,  and  the 
;  only  question  In  that  re^rd  was  whether  or 
not  they  were  mineral  or  nonmlneral  In  char- 
acter. Counsel  for  appellants  rely  upon  Mld- 
dleton  T.  Low,  30  Cal.  596,  604,  and  United 
States  T.  Montana  L.  &  M.  Co.,  196  U:  S.  673, 
25  Sap.  Ct.  867.  49  L.  Ed.  664.  Tbe  reason- 
ing of  the  California  court  does  not  CMnmend 
itself  to  this  court.  So  far  as  we  are  advls* 
ed.  It  stands  alone  in  holding  that  such  a 
grant  as  the  one  In  question  does  not  pass  a 
present  title.  In  the  case  of  United  States  v. 
Montana,  etc..  Co.,  supra,  the  question  was 
whether  the  United  States  might  recover 
from  a  vendee  of  the  Northern  Pacific  Rail- 
way Company  for  timber  cut  upon  lands 
within  the  grant  limits  to  that  railroad  and 
prior  to  a  survey  of  the  lands.  The  court 
held  that.  In  view  of  the  fact  that  the  rail- 
road must  pay  the  cost  of  surveying,  and  no 
conveyance  should  be  made  of  the  land  un- 
til such  cost  should  be  paid,  the  title  did 
not  pass  under  that  grant  until  such  land^; 
had  been  surveyed. 

Even  assuming  that  the  full  and  complete 
legal  title  to  flchO(^  secthms  did  not  pass 
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to  the  state  until  approval  of  the  surveys 
made  In  the  field,  it  nevertheless  remains 
clear  from  the  provisions  of  the  Enabling 
Act  that  It  was  the  intention  of  Congress  to 
pass  to  the  state  a  present  right  as  against 
every  one  else  to  those  school  sections  as 
soon  as  It  should  apply  for  a  survey  there- 
of and  as  soon  as  the  same  were  surveyed  In 
the  field.  This  being  so,  the  state,  even  If  It 
did  not  have  at  the  time  a  complete  legal 
title  in  the  sense  that  the  subject-matter  of 
the  grant  was  fully  identified,  had  such  an 
interest  In  the  school  sections  as  entitled  it 
to  possession  of  the  same,  and  to  protect  them 
against  trespass  or  to  put  private  citizens  in 
possession  ot  the  same  under  a  lease  for  such 
purposes  as  the  lands  were  suitable  to  sub- 
serve. 

The  judgment  of  the  lower  court  will  there- 
fore be  affirmed ;  and  It  Is  so  ordered. 

HANNA,  0.  J.,  and  BOBEBTS,  concur. 


STATE  T.HITE.  (No.  2098.) 
(Supreme  Court  of  New  Mexico.  April  3, 1918.) 

(SyllabiU  &v  the  C6»ri.) 

1.  IvpZACBianT  OF  Own  WirirEBa — Statoti. 

Under  the  provisions  of  section  2180,  Code 

1915,  the  rtata.  when  a  witness  proves  adverse 
in  tiie  opinion  of  the  trial  eonrt,  may  prove  that 
the  witnees  made  at  other  times  a  statement  io- 
ccMisistent  ' with  his  present  testimony,  provid- 
ing the  divumstances  of  the  supposed  statement 
sufficient  to  designate  the  particuuir  occasion  are 
mentioned  to  the  witness,  and  he  is  asked  wheth- 
er or  not  he  did  in  fact  make  such  statement. 

2.  Witnesses  «=»380(5).  382  —  State's  Iu- 
fbaohicznt  of  own  witness— contkadic- 

TOBT  StATKHBNT&~StATUTB. 
The  mere  fact  that  a  witness  lias  failed  to 
testify  as  expected  does  not  warrant  impeaching 
him  by  proof  of  prior  statements  in  conforinity 
to  what  he  was  expected  to  t»tify ;  but  proof 
of  prior  contr^ictorr  statements  of  a  party's 
own  witness  Is  admissible  onljr  where  the  wit- 
ness has  given  affirmative  testimony  hostile  or 
prejudicial  to  the  party  by  whom  he  wns  called ; 
and  in  such  case  the  proof  must  be  confined  to 
contradictions  of  the  testimony  of  the  witness 
which  is  injurious  to  the  party  seeking  to  im- 
peach him. 

Appeal  from  District  Court,  Chaves  Coun- 
ty ;  McClure,  Judge. 

T.  Lonnie  Hite  was  convicted  of  killing  a 
calf  belonging  to  another,  and  he  appeals. 
Reversed,  and  cause  remanded  for  new  trial. 

The  appellant,  T.  Lonnle  Hlte,  with  two 
others,  was  tried  at  the  November  term, 

1916,  of  the  district  court  of  Chaves  county 
on  an  information  charging  them  with  kill- 
ing a  calf  belonging  to  the  C-  C.  Slaughter 
Cattle  Company  on  July  4, 1916,  The  appel- 
lant was  found  guilty,  and  his  codefendants 
were  acquitted. 

O.  O.  Askrea  and  J.  C.  Gilbert,  both  ot 
BoBwell,  for  appellant.  H.  U  Patbn,  Atty. 
Gen.,  for  the  State. 


T.  HITE  419 

HANNA,  C.  J.  [1]  There  Is  but  one  as- 
signment of  error  which  we  find  it  necessary 
to  consider,  which  Is  that  the  court  committed 
error  in  permitting  the  state  to  impeach  its 
own  witness  Don  Sullivan.  Appellant  in  this 
connection  assigns  two  grounds  In  support  of 
his  contention:  First,  that  the  witness  had 
not  given  afi3rmatlve  testimony  Injurious  to 
the  state;  and,  second,  that  the  district  at- 
torney was  not  surprised  by  the  unwilling- 
ness of  the  witness,  having  had  previous  no- 
tice that  the  witness  would  prove  adverse. 
It  appears  from  the  record  that  the  witness 
Sullivan  had  on  two  occasions  made  state- 
ments concerning  the  alleged  crime,  and  bad 
subsequently  thereto  gone  before  the  grand 
Jury  as  a  witness,  but  when  introduced  by 
the  state  as  a  witness,  he  developed  a  dispo- 
sition to  deny  all  knowledge  of  the  material 
facts  concerning  the  alleged  crime  and  to 
most  of  the  questions  addressed  to  him  con- 
tented himself  with  the  reply.  "I  don't  re- 
member." A  careful  examination  of  the  rec- 
ord does  not  disclose  that  he  anywhere  gave 
testimony  favorable  to  the  appellant  or  his 
codefendants.  How  far  a  party  In  <dvU  liti- 
gation, or  the  state  In  criminal  prosecutions, 
may  go  In  attacking  his  or  Its  own  witness 
by  proving  prior  statnneuts  of  the  witness 
to  show  contradiction  of  present  testimony, 
la  a  matter  wliicb  has  given  rise  to  a  great 
variety  of  opinion  on  the  part  of  the  courts. 
The  various  forms  of  the  dlfferoit  roles 
adopted  by  the  courts  are  set  out  by  Mr. 
Wlgmore  In  his  work  on  Evidence  at  sectlou 
904.  and  by  Greenleaf  in  section  444. 

In  approaching  a  consideration  of  this 
matter  it  is  first  to  be  observed  that  the  Leg- 
islature of  New  Mexico  by  an  act  of  Febru- 
ary &,  ISSO,  appearing  as  section  2180.  Code 
1916,  legislated  upon  this  subject  in  the  fol- 
lowing language: 

"The  credit  o£  a  witness  may  be  impeached 
by  general  evidence  of  bad  moral  character  not 
restricted  to  his  reputaUon  for  troth  and  voraci- 
ty ;  but  ft  party  producing  a  witness  shall  not 
be  allowed  to  impeach  bis  credit  by  general  evi- 
dence of  bad  moral  character,  but  in  case  the 
witaess,  in  the  opinion  of  the  judge,  proves  ad- 
verse, such  party  may  prove  that  the  witness 
made  at  oth^  times  a  statement  inconsistent 
with  his  present  testimony ;  but  before  such 
last-mentioned  proof  can  be  given  the  circum- 
stances of  the  supposed  statement,  sufficient  to 
designate  the  particniar  occasion,  must  be  men- 
tioned to  tba  witness,  and  he  must  be  asked 
whether  or  not  he  did  make  such  statement." 

It  Is  only  necessary  to  observe  perhaps  that 
our  statute  evidently  seeks  to  broaden  the  com- 
mon-law rule  tinder  whicii:  a  party  could  not 
Impeach  his  witness  unless  surprised  thereby, 
or  misled  by  the  witness.  It  Is  apparent  that 
our  statute  does  not  require  that  the  element 
of  surprise  should  be  nwesent;  the  matter  be- 
ing squarely  put  upon  the  proposition  ot 
whether  or  not  the  witness  In  the  opinion  of 
the  Judge  should  prove  adverse,  In  which 
errat,  statements  inconsistent  with  his  pres- 
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eut  testimony  may  be  proven  to  have  been 
made.  Our  statute  Is  evidently  In  line  with 
the  great  weight  of  modern  authority,  under 
which  a  party  or  the  state,  when  a  witness 
proves  adverse  In  the  opinion  of  the  trial 
court,  may  he  permitted  to  prove  that  such 
witness  had  made  prior  statements  contra- 
dictory to  his  testimony. 

[2]  Of  course,  due  observation  of  the  oth- 
er provisions  of  the  statute  must  be  had,  viz.: 
That  before  proof  can  be  given  the  circum- 
stances of  the  supposed  statement  sufficient 
to  designate  the  occasion  must  be  called  to 
the  attention  of  the  witness,  who  must  be 
given  an  opportunity  to  state  whether  or  not 
he  In  fact  made  the  alleged  contradictory 
statement.  This  general  rule,  however,  like 
so  miiny  principles  of  law,  la  subject  to  quall- 
flcatlon.  One  of  the  principal  quallflcatlons  of 
the  nae  Is  thus  laid  down  In  40  Gyc.  2696,  In 
the  following  language: 

"The  mere  fact  that  a  witoess  has  failed  to 
testify  as  expected  does  not  warrant  impeach- 
ing iiiin  by  proof  of  prior  statement  in  conformi- 
ty to  what  he  was  expected  to  testify ;  but 
proof  of  prior  coatradictory  statemeats  of  a 
party's  own  witness  is  admissible  only  where  the 
witness  has  given  affirmative  testimony  hostile 
or  prejudicial  to  the  party  by  whom  he  was  call- 
ed, and  in  such  case  the  proof  must  be  confined 
to  contradictions  of  the  testimony  of  the  wit- 
ness which  is  injurions  to  the  party  seeking  to 
impeach  him." 

This  statement  of  the  text  flnds  siipport  In 
numerous  authorities  and  meets  with  our 
final  accord  and  approval.  Measured  by  the 
general  rule  annonaced  and  as  qnaUfled  by 
the  statement  of  the  text  In  Cyc,  we  find 
upon  examination  of  the  record  that  the  wit- 
ness Don  Sullivan  did  not  in  any  manner  give 
testimony  hostile  or  prejodldal  to  the -state. 
He  teems  to  have  suffered  from  a  strange 
lapse  of  memory,  end  for  some  unaccountable 
reason  had  apparently  changed  his  attitude 
as  a  willing  witness  for  the  state.  Had  he 
given  any  testimony  favorable  to  the  appel- 
lant or  bis  codefendants,  without  doubt  his 
prior  contradictory  statements,  U  any,  could 
have  been  shown.  If  material. 

While  we  are  indlned  to  belteve  that  the 
trial  court's  ruling  upcm  whether  or  not  the 
witness  bad  proven  adverse  tinder  the  provi- 
sions of  secti(m  2180,  Code  1016,  sbonld  not 
be  disturbed,  unless  a  dear  ^use  of  discre- 
tiim  appears,  and  that  it  is  fair  to  presume 
that  the  court  might  have  regarded  the  atti- 
tude of  the  witness  on  tbe  stand  as  well  as 
tals  testimony,  In  passing  upcm  the  queirtlon 
of  his  adverse  character,  yet  in  tiie  present 
case  it  Is  our  t^lnlon  that  the  court  did  fall 
Into  error  In  the  matter,  and  that  the  Judg- 
ment of  the  lower  court  must  be  reversed  and 
the  cause  remanded  for  a  new  trial;  and  it 
Is  so  ordered. 

PARKER  and  ROBRRTR,  33.,  concur. 


HARVEY  et  al.'  v.  BEARD.    (So.  8911.) 
(Supreme  Court  of  Colorado.    Jan.  7,  1017. 
Rehearing  Denied  May  6,  191 B.) 

1.  Appeal  and  Ebbob  101  .'ifS)— Review- 
Ruling  ON  Motion  fob  New  Tbial— At- 
tempt TO  Bbibb  Jubob. 

Where  the  trial  court  investigated  a  report 
ttiat  an  effort  was  made  to  bribe  a  juror  and 
took  evidence  in  connection  therewith  and  on 
motion  for  new  trial  found  that  the  attempted 
bribery  did  not  affect  the  verdict,  sudt  fiodinc 
will  not  be  disturbed  on  appeal  wnen  supported 
by  abundant  evidence. 

2.  New  Tbial  ^=>51  —  Attempt  to  Bbibk 
JuROB  IN  Beualf  of  Unbuccessfdl  Pabtt. 

Defendants  will  not  be  granted  a  new  trial 
on  the  ground  that  an  attempt  was  made  by  a 
bystander  to  bribe  a  juror  to  bang  the  jury  in 
behalf  of  defendantK 

Error  to  District  Court,  Olty  and  County 
of  Denver;  A.  Watson  McHendrle,  Judge. 

Action  by  Charles  L.  Beard  against  Robert 
E.  Harvey  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

John  A.  Deweese  and  Isham  B.  Howze, 
both  of  Denver,  for  plaintiffs  In  error.  James 
J.  McFeely  and  M.  B.  Waldron,  both  of  Den- 
ver, for  df^ndant  in  error. 

TELLER,  J.  Defendant  in  error  recorer' 
ed  a  Judgment  against  plaintiffs  in  error  in 
an  action  for  malicious  prosecution. 

Errors  are  assigned  on  the  giving  and  on 
the  refusing  of  instructions,  but  it  -appears 
from  the  statnnent  of  the  trial  court,  in 
overruling  a  motion  for  a  new  trial,  that 
these  errors  were  not  argued  on  the  bearing 
of  said  motion,  lilie  error  argued  then,  and 
the  only  one  seriously  urged  and  discussed 
in  the  brief,  is  the  denial  of  a  new  trial,  a 
right  to  which  was  claimed  on  the  ground 
that  an  attempt  bad  been  made  to  bribe  a 
juror. 

[1]  It  appears  that  the  foreman  of  the  jury 
reported,  to  the  court  that  one  of  the  jnrnrs 
had  disclosed  the  fact  that  he  had  been  ap* 
proached  and  offered  a  bribe  to  hang  the 
jury.  This  report  was  made  a  short  time 
before  the  jury  agreed  upon  a  verdict  for  the 
plalntlfT.  The  court  ordered  an  Investigation 
to  be  made,  heard  the  testimony  of  said  Ju- 
ror, of  couqsel  on  boUi  sides,  and  of  several 
other  persons.  Tlie  Juror  testified  that  a 
man  came  to  his  bouse  in  the  evening  and 
said  to  him,  "There  is  fifty  in  it  If  you  can 
hang  the  jury,  for  we  don't  want  that  kid  to 
liave  anything."  The  man  told  the  Juror  his 
name,  and  It  appeared  by  the  testimony  of 
others  that  he  had  been  In  court  on  that  day. 
and  had  been  seen  and  heard  In  conversation 
with  counsel  for  the  defendants  In  that  ac- 
tion.  A  cltatlOTi  was  Issued  fOr  the  man, 
but  he  was  not  found,  and  never  aiq>eared 
during  the  Invest  Igatlon.  The  foreman  of 
the  Jury  stated  in  the  presence  of  the  other 
Jurors  that  they  were  agreed  that  the  inci- 
dent had  not  influenced  them  to  any  extent 
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whatever.  The  court  found  that  the  verdict 
had  not  been  aCFected  by  thp  attempted  brib- 
ery, that  it  had  been  made  In  the  Interest  of 
the  defendants — the  unsuccessful  party-— and 
that  It  was  not  ground  for  a  new  trial.  This 
court  Is  committed  to  the  doctrine  that  upon 
a  question  of  misconduct  by  Jurotrs,  or  of 
other  persons  with  relation  to  jurors,  the 
findings  of  the  trial  court  are  entitled  to  the 
same  consideration  as  on  other  questions; 
and.  unless  it  is  manifest  that  the  court  came 
to  a  wrong  conclusion,  the  findings  will  not 
be  disturbed.  Llutz  v.  Denver  Tramway  Co., 
.>4  Colo.  371,  131  Pac.  258;  Florence  Co.  v. 
Kerr.  59  Colo.  539, 151  Pac.  439.  There  is  an 
alnindance  of  evidence  to  support  the  court's 
flndlngs. 

[21  The  denial  of  the  motion  for  a  new 
trial  on  the  Rround  above  stated  was  right 
in  another  view  of  the  matter.  The  attempt 
to  corrupt  the  jury  was  clearly  made  on  be- 
half of  the  defendants,  the  plaintiffs  In  er- 
ror here,  and.  that  being  so,  the  authorities 
cited  in  support  of  a  reversal  do  not  apply. 
The  tnie  rule  is  laid  down  in  Consumers' 
Coal  Co.  T.  Hutchinson,  36  N.  J.  Law,  24-29. 
where  It  is  said : 

''Where  both  parties  are  innocent,  'a  tainted 
verdict  will,  in  general,  be  set  aside  without 
hesitation,  on  the  application  of  either  party; 
but  the  same  principles  of  public  policy,  which 
require  ns  to  set  aside  the  verdict  in  such  a  case, 
imperatively  forbids  oor  doing  it  on  the  appli- 
cation of  one  who  has  attempted,  directly  or 
indirectly,  to  influence  the  jury  by  improper 
means,  or  who  has  encouraged  or  prompted  or 
knowingly  permitted  such  an  attempt,  or  even 
rests  under  any  juBt  suspicion  of  having 
done  so." 

As  the  trial  court  pointed  out,  it  would 
be  a  dangerous  precedent  to  establish  that  a 
litigant,  apprehensive  of  losing  his  ease, 
might  attempt  to  bribe  a  juror,  and  make 
that  a  ground  for  a  new  trial.  If  he  were  de- 
feated In  the  action. 

The  Judgment  Is  affirmed. 

Judgment  affirmed. 

HILL,  G.  J.,  and  WHITE,  3^  «mcnr. 


TRIMBLE  V.  COLLINS.    (No.  8956.) 

(Supreme  Court  of  Colorado.   Feb.  4. 1918.  Re- 
hearing Denied  May  6.  1918.) 

1 .  Contracts  *=>353(6)— In8Tbdction»— Sub- 
UITTIRO  Question  or  Law  to  Jubt. 

An  instrnction  which  submits  to  the  jory 
the  construction  of  a  written  contract  is  erro- 
neous. 

2.  Trial  ^242  —  Irbtbucmons  Tending  to 
Confuse  .Turt. 

An  inatruction  which  determlnea  a  question 
of  law  which  has  been  erroneously  left  to  the 
jury  by  a  previous  instruction  tends  to  confuse 
the  jury,  and  is  improper. 

3.  LaXDLOSO  JUTD  TENA3TT  4=»158~Lease— 
CONI>ITION  PXECEDENT. 

Where  a  lease  provided  that  lessor  was  to 
make  certain  improvemeots  and  repairs,  but 
did  not  specify  time  in  which  such  work  was  to 
be  done,  the  completion  of  such  work  was  not 


a  condition  precedent  to  tlie  vestiDg  <si  the  lease- 
bold  estate, 

4.  LANnioan  and  G^nakt  «sal58  —  CoN- 

BTBDCTION  of  IiEASB  —  IlCPBOVEHENTS  AND 

Repairs. 

Where  lessor  agreed  to  make  certain  im- 
provements and  repairs,  but  lease  did  not  sped- 
ty  when  they  were  to  be  made,  he  has  a  reason- 
able time  in  which  to  do  the  work. 
6.  Landlord  and  Tenant  ^=»233(2)— Action 
ON  Lease— Question  fob  Jury. 

In  an  action  for  rent  under  a  lease  provid- 
ine  for  repairs,  but  not  indicating  the  time  for 
making  them,  whether  such  repairs  were  made  ' 
within  a  reasonable  time  is  a  question  for  the 
jury. 

Department  1.  Error  to  District  Court, 
Larimer  County;  Neil  F.  Graham,  Judge. 

Action  by  Robert  E.  Trimble  against  Wil- 
liam A.  Collins.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed. 

Fred  W.  Stow,  Russell  W.  Fleming,  Her^ 
man  W.  Seaman,  and  Fred  W.  Stover,  all  of 
Ft.  Collins,  for  plaintiff  In  error.  L.  R. 
Rhodes,  of  Ft.  ColUns,  for  defendant  In  error. 

TELLER,  J.  Plaintiff  In  error  brought  suit 
against  the  defendant  in  error  for  rent  under 
a  lease  in  writing;  verdict  and  judgment  for 
defendant.  The  plaintlfT  brings  the  case  0 
here  for  review.  The  principal  ground  urged 
for  reversal  is  that  the  court  erred  in  giving 
and  In  refusing  certain  Instructions. 

The  lease  was  executed  June  3,  1913,  and 
the  term  was  to  begin  on  June  15th.  The 
lease  provided  that  the  plaintiff  was  to  make 
some  changes  and  Improvements  In  the  build- 
ing leased ;  but  no  time  was  specified  for  the 
doing  of  the  work.  It  was  not  completed  on 
the  15th,  and  the  defendant  declined  to  take 
possession  and  pay  rent. 

[1  ]  It  Is  urged  that  the  court  erred  in  sub- 
mitting to  the  jury  in  Instruction  No.  2  a 
question  as  to  the  construction  of  the  lease. 
The  Instruction  reads: 

"If  you  find  that  by  the  terms  of  the  contract 
it  WHS  made  the  duty  of  the  plaintiff  to  complete 
the  improvements  and  repairs  on  the  said  build- 
ing prior  to  the  15th  day  of  June,  1913,  his 
failure  to  complete  said  improvements  and  re- 
pairs prior  to  said  time  will  defeat  Ids  right  to 
recovery  in  thla  case." 

The  giving  of  this  instruction  was  error. 
It  la  the  province  of  the  court  to  construe  a 
contract,  and  of  the  jury  to  determine  wheth- 
er or  not  the  flaots  proved  show  a  compli- 
ance with  the  contract. 

[2,  3]  By  Instruction  6  the  court  Instructed 
the  jury  that,  if  there  was  no  time  fixed  for 
making  the  Improvements,  then  they  should 
have  been  completed  by  June  15th.  This  de- 
termines a  question  which  by  instruction  2 
was  left  to  the  jury,  and  is  bad  because  like- 
ly to  be  confusing.  Not  only  that,  but  it  Is 
not  a  correct  construction  of  the  lease.  There 
are  no  words  used  from  which  It  may  fairly 
be  Inferred  that  the  mnking  of  the  Improve- 
ments was  a  condition  the  nonperformance  of 
which  wvmld  defeat  the  leasehold  estate. 
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To  operate  as  a  condition  precedent  the  words 
used  must  Import  tbat  tbe  vesting  or  the  con- 
tinuance of  the  estate  depends  upon  a  named 
contingency. 

[4,  S]  No  time  being  stipulated  for  the  com- 
pletion of  the  repairs,  the  law  presumes  an 
Intent  that  they  should  be  made  within  a 
reasonable  time.  Walling  v.  Warren,  2  Colo. 
434  ;  9  Cyc  611.  It  was  for  the  jury  to  de- 
termine whether  or  not  the  repairs  were  In 
fact  made  within  a  reasonable  time. 

Because  of  these  errors  in  Instructions  the 
judgment  Is  reversed. 

Judgment  reversed. 

HILL,  O.  J.,  and  WHITE,  J.,  coocnr. 


INDUSTRIAL   COMMISSION    OF  COLO- 
RADO et  aL  T.  JOHNSON.   (No.  9276.) 

(Supreme  Court  of  Cdorado.    March  4,  1918. 
Rehearing  Denied  May  6,  1918.) 

1.  Master  and  Skbvabt  «=>417(5)— Wobk- 
icen's  Cohpensatton  Acts  —  Retizw  op 
awabds— powebs  of  coubt. 

Under  Workmen's  Compensation  Act  (jAivre 
1915,  p.  516)  as  to  reriew  of  awards  of  work- 
men's compensation  by  action  in  tbe  district 
court,  the  district  court  cannot  make  new  find- 
ings of  fact,  but  must  accept  those  of  the  com- 
mission if  supported  by  credible  and  substan- 
tial evidence. 

2.  Mabtbb  aud  Sbetaht  «=>885<1>— Wobk- 
mbn's  GoHPBNaAnoN  Aois— Bianr  to  Cou- 

PINSATION. 
Under  WoAmen's  Compensation  Act,  tbe 
amonnt  of  the  award  Is  to  be  based  upon  the 
proportion  of  disability  to  normal  ability,  re- 
gardless of  previoai  partial  impairment  of  nor^ 
mal  ability. 

8.  Masteb  and  Sebvawt  ^=>348— Workmen's 
Compensation  Acts— Constbuction. 
Tbe  Workmen's  Compensation  Act  is  high- 
ly remedial  and  must  b«  liberally  construed. 
4.  Masteb    and    Sebvant    «=s385(11W)  — 
Wobkmen'b  Compensation  Acts  —  Con- 
stbuction—"Blin  d.  " 
One  who  by  accident  lost  all  vision  except 
enonjth  to  enable  him  to  recognize  «  form  with- 
out distinmiisbing  its  outUn4>B  is  "blind"  within 
Workmen's  Compensation  Act. 
6.  Masteb  and  Skbvant'«=>417(9)  —  Work- 
men's Compensation  Acts  —  Review  of 
AwABDS— Powers  of  Court. 
Under  Workmen's  Compensation  Act,  it  Is 
within  tbe  power  ot  the  district  court,  in  ac- 
tion to  modify  award  of  the  compensation  com- 
mission, to  determine  as  a  matter  oE  law  that 
the  award  was  not  in  accord  with  the  findings, 
and,  havinfc  done  so,  to  make  an  award  sup- 
ported by  the  finding. 

In  Banc.  Error  to  District  Court,  City  and 
County  of  Denver;  John  I.  MulUna,  Judge. 

Proceedings  by  Oscar  L.  Johnson  to  obtain 
workman's  compensation,  opposed  by  the 
Spratlen-Anderson  Mercantile  Company,  em- 
Idoyer,  and  tbe  Standard  Accident  Insur- 
ance Company,  Insurer.  There  was  an 
award  for  applicant,  which  was  modified  on 
r^earlng,  and  applicant  brought  salt  in  the 
district  court  to  set  aside  the  award  as  mod- 
ified and  to  reinstate  the  original  award. 


To  review  Judgment  as  prayed,  the  Industri- 
al Commission,  the  employer,  and  the  in- 
surer bring  error.  Affirmed. 

Leslie  E.  Hubbard,  Atty.  Gen.,  and  John 
I*  Schwelgert,  Asst.  Atty.  Gen.,  for  plaintiff 
in  error  Industrial  Commission.  Geo.  P. 
Winters  and  FIUlus,  FIHIus  &  Winters,  all  of 
Denver,  for  other  plaintiffs  in  error.  Henry 
E.  May,  of  Denver,  fbr  defendant  in  error. 

TELLER,  J.  The  defendant  in  error  filed 
with  the  Industrial  Commission  a  claim  for 
comi)ensation  under  chapter  179,  I^aws  of 
1915,  for  Injury  to  one  of  his  eyes  while  in 
tbe  employ  of  plaintiff  In  error  the  Sprat- 
len-Anderson Mercantile  Company.  On  a 
hearing  on  the  complaint,  the  commission 
found  that  Johnson  had  become  totally  blind 
In  one  eye  by  reason  of  said  Injury,  and 
awarded  him  $7  per  week  for  104  weeks. 
Later,  a  rehearing  was  granted;  the  com- 
mission found  that  Johnson  still  had  useful 
vision,  and  reduced  the  period  during  which 
compensation  was  to  be  paid  to  9Vn  weeks. 
It  found  also  that  claimant,  having  received 
¥147,  was  owing  the  respondents  the  sum  of 
$80.80.  Thereupon  the  claimant  filed  suit  in 
the  district  court  of  the  city  and  county  of 
Denver  to  set  aside  and  modify  the  award 
on  the  second  hearing,  and  to  reinstate  and 
confirm  the  award  made  on  the  first  hearing. 
The  court  determined  that  the  claimant's 
disability  amounted  to  total  blindness,  and 
made  an  award  on  that  basis.  The  case  Is 
now  here  for  review  under  said  statute. 

[1]  It  is  contended  by  the  plaintiffs  In  er- 
ror that  the  court's  Judgment  Is  based  upon 
new  fludlugs  of  fftct,  which,  by  the  statate. 
It  has  no  power  to  make.  The  several  errors 
assigned  are  all  based  upon  the  proposition 
that,  If  the  findings  of  the  commission  are 
supturted  by  credible  and  substantial  evi- 
dence, they  must  be  accepted  by  the  court; 
and  that  the  oiurt  rejected  findings  which 
were  thus  sui^rted. 

That  the  mle  of  law  Is  as  counsel  claim 
Is  not  to  be  doubted,  bat  that  the  trial  court 
violated  It  is  not  established. 

12]  The  commission  found  that: 

The  claimant,  prior  to  the  injury,  "had  suf- 
fered a  reduced  vision  to  that  eye  of  «/es  or 
Vii  of  normal  vision;  *  *  *  that  such  dim- 
inution of  vision,  due  to  tiie  accident,  is  not 
more  than  i/n  of  a  total  loss  of  vision  in  said 
eye,  aud  that  claimant  still  bos  useful  vision  in 
said  left  eye  since  the  accident ;  *  *  *  that 
he  is  entitled  to  such  proportionate  amount  of 
compensation  at  $7  for  104  weeks,  as  the  dimi- 
nution of  vision  that  he  actually  suffered,  in  this 
eye  by  reason  of  the  accident,  bears  to  total 
blindness,  which  the  commission  finds,  as  afore- 
said, to  be  Vii." 

The  award  on  that  basis,  for  9»/ii  weeks, 
is  then  made,  as  above  stated.  Counsel  for 
plaintiffs  In  error  treat  this  finding  as  being 
that  Johnson  tost  ^/n  of  wbat  vision  he  had 
when  injured,  which  would  be  Visi  of  nor- 
mal vision.   That,  however.  Is  not  supported 
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by  anything  In  Uie  record.  Nowhere  In  Uie 
evidence  Is  Vn  of  ai^thing  mmtioned  ex- 
cept as  a  fraction  of  normal  viBion,  and  Dr. 
Strickler,  testl^ing  for  the  platntUEa  In  er- 
ror, stated  that  he  could  not  say  what  im>- 
portion  of  the  Tldon,  which  claimant  had  at 
the  time  of  the  acddoit,  had  been  lost  be- 
cause of  the  injury;  but  that  it  was  more 
than  60  per  cent.  He  had  already  testified 
that,  because  of  trachoma,  claimant  had 
lost  lo/ii  of  normal  Tlidon  before  the  acd- 
dent. 

It  clmrly  appears  from  the  record  that  the 
commission  was  of  the  opinion  that  the 
amount  of  compensation  is  to  be  determined 
by  ascertaining  how  much  an  injury  con- 
tributes to  a  dlsat^ty.  That  is.  it  is  assum- 
ed that,  if  a  claimant  was  partially  disabled 
prior  to  the  Injury  which  forms  the  basla  of 
his  claim,  and  because  of  the  injury  he  be 
found  totally  disabled,  he  is  not  to  receive 
the  compensation  fixed  for  disability,  be- 
cause it  was  not  all  due  to  the  Injury.  To 
Illustrate:  If  dalmant  before  the  injury 
had  only  one-half  of  normal  vision,  and  lost 
one-half  of  that,  he  would  be  entitled  to  one- 
quarter  of  the  compensation  allowed  for  total 
blindness.  It  is  hardly  necessary  to  say 
that  such  Is  not  a  correct  construction  of 
the  law.  Bills  v.  Oral  Dish  Co.,  191  Mich. 
411,  158  N.  W.  214;  Duprey  v.  Maryland 
Casualty  Co.,  219  Mass.  189,  106  N.  E.  686; 
and  Hartz  v.  Hartford  Faience  Oo.,  90  Conn. 
539,  97  Atl.  1020.  That  being  the  under- 
standing of  the  commissloii,  when  the  claim- 
ant Is  given  Vii  of  the  compensation  for  to- 
tal disability,  it  Is  clear  that  the  commission 
based  Its  award  on  the  loss  of  ^/n  of  normal 
vision. 

The  evidence  showed  that  at  the  time  of 
the  hearing  Johnson  -was  unable  to  count  the 
fingers  on  one's  hand  at  any  point  before 
the  left  eye,  while  before  the  Injury  he  could 
distinguish  them  at  a  distance  of  about  ten 
feet,  and  could  read.  After  the  Injury,  he 
could  distinguish  an  object  between  himself 
and  the  light,  but  could  not  determine  what 
It  was.  He  had  what  the  medical  witness 
called  "dodging  vision";  that  is,  he  might  t)e 
able  to  get  out  of  the  way  of  an  approach- 
ing object,  though  he  could  not  tell  what  It 
was.  On  these  findings  the  commission  de- 
termined that  the  claimant  still  had  "useful 
vision,"  and  was  not  entitled  to  the  com- 
pensation allowed  for  total  blindness  of  one 
eye.  It  does  not  appear  how  he  could  have 
any  vision  left,  If,  hnvlng  only  i/n  of  vi- 
sion, he  lost  Vii-  Whether  or  not  a  condi- 
tion found  to  exist  amounts  to  total  blind- 
ness, as  used  in  this  statute,  is  a  question  of 
law.  In  deciding  which  the  spirit  and  pur- 
pose of  the  law  must  be  considered. 

[3, 4]  The  act  is  highly  remedial,  benef- 
icent in  purpose,  and  to  be  liberally  con- 
strued. To  say  that  a  man  who  has  only 
such  vision  OS  enables  him  to  recognize  a 


form  heffore  him,  without  being  able  ^  dis- 
tinguish Its  outlines,  is  not  blind  within  the 
meaning  of  this  law,  is  to  aKdy  to  it  a  strict 
rule  of  construction  and  defeat  its  evident 
purpoBb 

[6]  The  district  court  held  that  the  awud 
of  the  commisiMon  on  the  last  hearing  was 
"unlawful  and  unreasonable";  that  the  com- 
mission "acted  without  and  In  excess  of  Its 
powers;  and  that  the  findings  of  fact  *  *  • 
do  not  support  the  award." 

It  was  clearly  within  the  powers  of  the 
court  to  determine,  as  a  matter  of  law,  that 
the  awant  was  not  In  accord  with  the  find- 
ings, and,  having  done  so,  and  made  an 
award  which  is  supported  by  the  findings, 
there  Is  no  reason  for  disturbing  the  Judg- 
ment It  is,  accordingly,  afiSrmed. 

Judgment  affirmed. 

SCOTT,  J.,  not  partidpatlne. 


DOUBTB  T.  SHIBBT.   Ofo.  8099.) 

(Supreme  Court  of  Colorado.    April  1,  1918. 
Behearing  Denied  May  6,  1&18.) 

Appeal  and  Ebbob  «=>501(4,  5),  502(7)— Rec- 
OBD— Reservation  op  Exceptions. 
Assli^ments  of  error  in  givln?  instntctlona, 
in  that  the  evidence  did  not  support  the  jodg" 
ment,  and  in  overruling  motion  for  new  trial, 
will  not  be  reviewed,  where  the  record  fails  to 
show  the  reservation  of  any  exceptions. 

Error  to  Denver  County  Court;  Herbert  M. 
Baker,  Judge. 

Action  by  C.  R.  Shlrey  against  George  J. 
Dourte.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

William  A.  Cook  and  J.  J.  Laton,  both  of 
Denver,  for  plaintiff  In  error. 

GARRIGUES,  J.  This  was  an  action  by 
Shlrey  as  plaintUf,  to  recover  judgment 
against  defendant,  Dourte,  on  a  promissory 
note.  Error  is  assigned  upon  the  giving  at 
certain  Instructions  by  the  court ;  also  on  the 
point  that  the  Judgment  is  c<mtrary  to,  and 
not  supported  by,  the  evidence,  and  that  the 
court  erred  In  overruling  the  motion  for  & 
new  trial. 

We  have  carefully  examined  what  is  de- 
nominated the  "Abstract  of  Record  and  Syn- 
opsis of  the  Evidence,"  which,  the  trial 
judge  certifies,  ^contains  sufficient  of  the 
evidence,  rulings,  orders,  instructions,  objec- 
tions, and  exceptions  at  the  trial,  necessary 
or  essential  to  the  proper  consideration  of 
the  errors  assigned,"  and  we  find  that  it  falls 
to  show  that  a  single  exception  was  reserved 
to  the  giving  of  Instructions,  to  the  actiw 
of  the  court  in  overruling  tbe  motion  for 
a  new  trial,  or  to  the  Judgment.  In  tliese 
circumstances,  we  are  precluded  from  review- 
ing the  case  on  the  evidence.  McPhail  v. 
City  &  County  of  Denver,  163  Paa  8«1[ 
Manzoli  v.  People,  169  Paa  144. 
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The  Judgment  of  the  lower  court  l8  af- 
flrmed. 

Judgment  affirmed. 

HILLi,  G.  J.,  and  SCOTT,  J.,  concur. 


DBACH  T.  LECKENBY  et  al.   (No.  9100.) 
(Supreme  Court  of  Colorado.    April  1,  191S. 
Rehearing  Denied  May  0,  1918.) 

1.  Officebb  «=»101— Goupenbation— Ds  Fac- 
to OrFICEB. 

A  de  facto  officer,  baving  perfonned  the  du- 
ties of  the  office,  could  not.  after  a  decree  that 
another  was  the  de  jure  officer,  recover  from  the 
state  the  compensation  for  the  period  of  his  per- 
formance of  ue  duties,  although  he  might  have 
recovered  it  prior  to  such  decree,  since  he  would 
then  have  been  liaUe  to  the  de  jure  officer 
therefor. 

Affeal  and  Ebsou  <g==> 877(2)— Habulbss 

EBBOB— ImtATERIAL  MaTTEBS. 

In  mandamus  by  de  facto  officer  to  compel 
payment  of  salary  to  him,  after  another  was  de- 
clared the  de  jure  officer,  decree  awarding  com- 
pensation to  the  latter  would  not  be  disturbed. 

Hill,  O.  J.,  and  Teller  and  Scott,  JJ.,  dissent- 
ing. 

En  banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Charles  C.  Butler, 

Judge. 

'  Mandamus  by  E.  B.  Dracb  against  Charles 
H.  Leckenby,  substituted  as  State  Auditor 
for  Harry  E.  Mulnl-t,  and  another.  Decree 
for  defendants  and  plaintiff  brii^  error. 
Afflrmed- 

Bamett  &  Campbell,  of  Denver,  for  plain- 
tiff In  error.  Qoss  A  Kemp  and  Harold  H. 
Healy,  all  of  Boulder,  for  deftaidants  In  er- 
ror. 

BAILEY,  J.  The  action  was  In  mandamus 
by  E.  E.  Dracb  to  compel  the  State  Auditor 
to  issue  warrants  for  salary  earned  while 
acting  as  State  Bank  Commissioner.  In  re- 
sponse to  the  alternative  writ  the  Auditor 
filed  an  Interpleader  which  set  out  that  one 
McFerson  claimed  to  be  the  de  Jure  Bank 
Commissioner  for  the  period  in  question  and 
entitled  to  the  salary,  and  prayed  that  he  be 
brought  in  in  order  that  the  court  might  de- 
termine to  whom  the  warrants  should  Is- 
su^  and  he  was  accordingly  made  a  party. 

In  his  answer  to  the  alternative  writ  Mc- 
Ferson set  up  a  final  judgment  in  quo  war- 
ranto which  declared  him  to  be  the  de  Jure 
Bank  Commissioner,  and  to  have  been  such 
■officer  from  May  6th,  1915,  to  July  5th,  1916, 
the  time  for  which  petitioner  demanded 
pay,  and  during  which  period  Dracb  was 
held  disentitled  to  the  office.  The  court  en- 
tered Judgment  against  Drach,  and  the  Audi- 
tor was  directed  to  issue  warrants  for  the 
salary  during  the  period  in  question  to  Mc- 
Ferson. This  decree  is  here  for  review  on 
error.  In  the  opinion  the  parties  will  be 
designated  as  In  the  trial  court. 

It  will  be  necessary  to  consider  only  those 


assignments  which  relate  to  the  right  of 
Drach  as  de  facto  Bank  Commissioner  to  re- 
cover salary.  The  question  is  whether  a  de 
facto  officer,  who  pertorma  the  duties  of  an 
office  to  which  there  Is  a  Judicially  ascer- 
tain ed  de  jure  claimant,  can,  afto:  rarraider 
of  the  position  to  such  officer,  recover  salary. 

It  la  urged  that  there  is  no  property  right 
in  a  public  office ;  that  It  is  not  a  franchise^ 
and  that  the  one  who  performs  the  duties  is 
eiktitled  to  the  pay.  Cases  holding  that  the 
salary  of  an  officer  may  be  increased  or  re- 
duced at  the  will  of  the  legislature,  or  that, 
in  the  absence  of  constitutional  Inhibition, 
it  may  lawfully  abolish  an  office,  or  that  the 
salary  is  denned  an  equivalent  for  the  serv- 
ices rendered,  or  that  a  person  Is  not  enti- 
tled to  the  salary  unless  he  both  hold  and 
discharge  the  duties  of  the  office,  are  cited 
In  support  of  the  claim  of  petitioner.  These 
principles  may  be  conceded  to  be  correct, 
but  they  have  not  the  remotest  application 
to  this  case. 

[1J  Henderson  v.  Qlynn,  2  Colo.  App.  303, 
30  Pac.  265.  El  Paso  County  v.  Bohde,  41 
Cola  25S.  96  Pac.  551,  16  L.  B.  A.  (X.  S.) 
791,  124  Am.  St.  Bop.  134,  and  Thompson  v. 
aty  of  Denver,  61  Colo.  470,  158  Pac  300, 
hold  that  payment  to  a  de  facto  officer  is  a 
defense  to  the  State  In  an  action  by  the  de 
jure  officer  to  recover  the  salary.  From  this 
sound  doctrine  petitioner  attempts  to  ex- 
tract the  premise  that  because  he  might 
have  comi>elled  payment  of  his  salary  while 
l>erformIng  the  duties  of  the  office,  he  may 
after  th'"  de  Jure  officer  has  been  disclosed 
by  court  decree,  still  enforce  his  claim 
against  the  State.  It  is  true,  as  urged  by 
Petitioner,  that  such  payment  to  him  while 
he  occupied  the  office  would  have  barred  Mc- 
Ferson from  recovery  from  the  Slate,  but 
he,  however,  Ignores  the  proposition  that 
McFerson,  after  having  been  declared  the 
de  jure  officer,  could  hare  maintained  an  ac- 
tion against  the  de  facto  officer  for  the  emol- 
uments of  the  office  even  though  the  latter 
had  discharged  the  duties  attached  to  the 
place.  Drach  while  serving  might  have  com- 
pelled payment  to  him,  not  beoau.'«e  the  sal- 
ary attaches  to  the  person  who  performs  the 
service,  but  because  as  matter  of  sound  pub- 
lic policy,  the  business  of  the  State  must  go 
forward  in  an  orderly  manner,  and  the 
question  of  the  tight  to  the  office  not  hav- 
ing been  determlnetl  the  de  facto  officer.  In 
the  interest  of  the  public,  and  because  the 
question  of  title  to  the  office  cannot  be  de- 
termined in  mandamus,  is  permitted  to  per- 
form the  sei-vlce  and  get  the  salary.  But 
when  the  de  Jure  officer  has  liet-n  ascer- 
tained, the  de  facto  incumlieut  must  respttnd 
to  him  for  such  salary.  That  the  de  Jure 
officer  can  compel  such  repayuieut  is  almiwt 
iiniversally  held.  The  only  well  cMisider- 
ed  case,  which  we  have  been  able  to  find, 
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holding  otherwise  is  Stubr  v.  Curran,  44  N. 
J.  Law,  181,  43  Am.  Rep.  353. 

Id  Eubank  v.  Montgomery  Couoty.  127  Ky. 
261,  105  S.  W.  418,  128  Am.  St.  Rep.  340, 
reported  In  16  Ann.  Cas.  4S3,  at  page  134,  It 
i!!  said  In  discussing  the  rigbts  of  a  de  facto 
ofli(.<er  to  salary: 

"*  •  *  We  are  satisfied  that  in  the  case 
at  bar  Eubank  was  standing  on  his  legal  rights 
with  notice  that  his  tipbt  was  disputed,  and 
that  be  took  the  risk  of  hie  right  being  upheld. 
A  man  cannot  be  allowed  to  bold  onto  an  of- 
firc  to  which  he  is  not  entitled  when  he  knows 
his  right  to  the  office  is  denied  and  then  claim 
rompensAtion  for  his  services  after  it  is  held 
that  he  had  no  right  to  the  office.  By  holding 
onto  the  office  under  snob  circumstances  he 
takes  the  risk  of  his  right  being  established. 

•  •  •  We  have  held  that  he  could  not  be  pun- 
ished for  usurpation  of  bffice,  and,  if  we  should 
DOW  adjudge  him  entitled  to  the  emoluments  of 
the  office,  he  would  be  in  the  same  status  as  if 
he  had  been  adjudged  the  office.  It  is  a  sound 
rule  of  public  policy  that  those  who  hold  public 
offices  without  right  are  not  entitled  to  the  emol- 
umeDts  of  the  office.  Their  acts  are  valid  as 
to  third  persons  for  tbe  protection  of  the  pub- 
lic, but  they  are   invalid   as  to  themselvei!. 

*  *  *  If  their  acts  are  invalid  as  to  them- 
nlres.  they  cannot  be  adjudged  compenntioQ 
from  the  public  tor  these  acts." 

Id  United  States  ex  rel.  Crawford  t.  Ad- 
dlMm,  B  Wall.  291.  18  U  Ed.  919,  the  conrt 
psised  Jtpm  the  refusal  to  give  an  Instrac- 
tlon  to  the  effect  that  if  the  jury  should  find 
t&Bt  the  de  facto  incumbent  of  an  office  had 
received  tbe  salary  thereof  the  de  Jure  officer 
was  mtltled  to  recover  from  him  that 
amount  with  Interest,  providing  tbe  jury  al- 
so fomid  the  de  jure  officer  was  ready  and 
Tilling  to  discbarge  tbe  duties  and  was  pre- 
vented only  by  the  interference  of  the  de 
facto  incumbent.  This  Instructimi  was  de- 
Hared  to  correctly  state  tbe  law,  and  its  re- 
ftual  was  adjudKed  reversible  error. 

In  People  v.  neman,  SO  Barb.  <N.  T.)  198, 
It  is  said  at  page  19S: 

"The  salary  and  fees  are  incident  to  the  title 
and  not  to  the  usurpation  and  colorable  posses- 
sion of  an  office.  An  officer  de  facto  may  be  pro- 
tected in  the  performance  of  acts  done  in  good 
faith  in  the  discharge  of  the  duties  of  an  office 
nmier  color  of  right,  and  third  persons  will  not 
be  permitted  to  question  tbe  validity  of  bis  acts 
by  impeaching  hu  title  to  the  office.  Public  in- 
terests require  that  the  acts  of  public  officers, 
who  are  soch  de  facto,  should  be  respected  and 
held  valid  as  to  third  persons  who  have  an  In- 
tfrest  in  them,  and  as  concerns  the  public.  In 
order  to  prevent  a  failure  of  jqstice.  (2  Kent's 
Com.  30.1.)  It  does  not  follow  that  a  right  can 
be  Biverted  and  enforced  on  behalf  of  one  who 
acts  merely  under  color  of  office  without  legal 
authority,  as  if  he  were  an  officer  de  jure. 
When  an  individual  clBims  by  action  the  office, 
or  the  incidents  to  the  office,  he  can  only  re- 
cover upon  proof  of  title.  Possession  under  col- 
or of  right  may  well  serve  as  a  shield  for  de- 
fense, but  cannot,  as  against  the  public,  be  con- 
verted into  a  weapon  of  attack,  to  secure  the 
fruits  of  the  usurpation  and  the  incidents  of  the 
office." 

Speaking  to  tbe  same  question  tbe  Su- 
preme Conrt  of  West  Virginia  In  Bi«>  v.  6or- 
rell,  30  W.  Va.  95,  at  page  97,  3  S.  B.  30,  at 
pace  32  <8  Am.  St.  Bep.  17),  said: 

"It  seems  to  be  well  settled  that  a  de  jure  of* 
ficer,  who  baa  been  kept  out  of  his  offioa  by  the 


intrusion  of  another  person,  may  by  action  re- 
cover from  such  persfm  for  the  injury  snstained 
by  him.  and  that  in  audi  action  the  lawful  per- 
quisites which  the  plaintiff  would  have  received 
if  he  had  exercised  the  office  are  the  proper 
measure  of  his  recovery.  •  •  •  It  seems  to 
be  a  principle  of  natural  justice,  as  well  as  law, 
that  where  one  person  has  injured  another,  or 
received  the  compensation  which  tn  equity  and 
good  conscience  belongs  to  another,  he  may  be 
required  by  action  to  account  to  such  other  for 
the  injury  done  him.  In  like  manner  will  an  in- 
truder in  office  be  required  to  account  to  the 
legal  officer  for  injury  done  by  the  intrusion. 
The  legal  right  to  an  office  confers  the  right  to 
receive  and  appropriate  the  fees  and  perquisites 
legally  incident  thereto.  When  such  officer  per- 
forms the  duties  of  bis  office,  he  may  demand 
and  receive  the  compensation  therefor  allowed 
by  law,  and  be  is  as  fully  entitled  to  such  com- 
pensation as  be  would  be  in  any  other  case  en- 
titled to  pay  for  skill  and  labor  done  for  anoth* 
er  at  his  request.  The  legal  fees  and  emolu- 
ments of  an  office  are  a  part  thereof,  and  belong 
to  the  rightful  incumbent;  and,  where  a  person 
receives  such  fee^  and  <*mohimentson  the  pretense 
of  title  fo  tbe  office^  the  de  jure  officer  may  re- 
cover the  profits  from  bim  by  an  action  in  as- 
sumpsit for  money  had  and  received  to.  his  use. 
•  •  *  Where  tie  office  is  one  with  a  fixed 
salary  attached  to  it,  the  officer  will  be  entitled 
to  recover  the  entire  official  salary,  without  any 
deduction  for  tbe  services  of  the  incumbent,  or 
for  what  he  may  have  earned  himself  while 
ousted." 

In  discussing  the  right  of  a  de  facto  offi- 
cer to  compel  payment  by  the  State  of  his 
claim  for  services  while  wrongfully  In  office, 
the  court  Id  Matthews  v.  Supervlsora,  53 
Miss.  715,  24  Am.  Rep.  715,  said: 

"The  question  at  issue  here  is  whethn*  he  can 
assert  against  the  State,  or  against  a  county, 
which  is  the  constituent  part  of  S  State,  a  de- 
mand for  official  fees,  which  he  claims  to  have 
earned  by  a  violation  of  her  constitution.  If 
he  can  do  so,  there  is  an  end  at  once  of  all  dis- 
tinctions between  a  de  jure  and  a  de  facto  offi- 
cer, since  it  is  impossible  to  perceive  how  tbe 
latter,  while  undisturbed  by  quo  warranto,  oc- 
cupies a  position  at  all  inferior  to  tbe  former. 
Tbe  acts  of  both  are  alike  valid,  both  would  be 
alike  protected  from  tbe  assaults  of  private  per- 
sons, and  each  would  have  an  equal  claim  upon 
the  State  for  compensation.  Such  a  construc- 
tion of  the  law  would  be  a  direct  encouragement 
to  usurpation  of  office.  The  intruder  or  tbe  in- 
cumbent wrongfully  holding  over,  would  be 
liable,  indeed,  to  be  ejected  at  the  end  of  a 
long  and  costly  litigation,  but  in  the  meantioie 
he  would  have  grown  rich  by  the  fees  and  sal- 
aries which  he  would  have  extorted  from  the 
State,  whose  laws  he  bad  violated  in  holding 
the  jKJsition." 

Tbe  prindi^  that  tbe  emoluments  of  tbe 
office  belong  to  the  de  jure  officer  is  essCTted 
and  approved  In  Gougblln  v.  McElroy,  74 
Conn.  397,  CO  AU.  1025,  92  Am.  St  Bep.  224: 

"The  courts  of  this  country  that  have  had  oc- 
casion to  pass  upon  this  last  question  have  al- 
most unanimously  answered  it  in  the  affirma- 
tive. That,  in  cases  like  the  present,  the  legal 
right  to  the  office  carries  with  it  the  right  to 
the  salary  and  emoluments  thereof,  that  the  sal- 
ary follows  the  office,  and  that  the  de  facto  of- 
ficor,  though  be  performs  the  duties  of  the  office,, 
has  no  legal  right  to  t))e  emoluments  thereof,, 
are  propositions  so  generally  hold  b^v  the  courts 
as  to  make  the  citations  of  authorities  in  sup- 
port of  them  almost  superfluous.  Nearly  all,, 
if  not  all,  cases  hereinbefore  cited  upon  both 
views  as  to  the  liability  of  tbe  city,  hold  that 
the  dp  facto  officer,  for  fees  and  emoluments  of 
the  office  received  by  him,  Is  liable  at  commou 
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law  to  the  officer  de  Jure.  So  far  as  w«  are 
aware  the  only  well-considered  case  taking  a 
contrary  view  of  the  law  is  that  of  Stubr  t. 
Curran,  44  N.  J.  L.  181, 186,  43  Am.  Rep.  363, 
and  that  was  decided  by  a  divfded  court  stand- 
ing seven  to  five.  We  think  the  able  dissenting 
opinion  of  Chief  Jqstice  Beasley  in  that  case 
shows  conclusively  that  at  common  law,  in  a 
case  like  the  preaent,  the  de  jure  officer  is  enti- 
tled to  recover  from  the  de  facto  officer.  An- 
other well-considered  case  directly  in  point  in 
favor  of  this  view  is  that  of  Kreitz  v.  Behrens- 
meyer,  149  111.  496  [36  N.  E.  983.  24  L.  R.  A. 
69].  •  *  •  That  this  law  will  at  times  oper- 
ate harshly  against  the  de  facto  officer,  and  that 
it  will  so  operate  in  the  case  at  bar,  must  be 
conceded;  and  the  seeming  injustice  of  it  is 
forcibly  stated  in  the  majority  opinion  of  the 
New  Jersey  court  before  cited  ;  but  the  courts 
must  enforce  the  law  aa  it  is  and  not  the  law  as 
they  think  it  ought  to  be.  If  the  law  requiree 
to  be  changed  that  must  be  left  to  the  legiala- 
tare." 

Speaking  to  the  same  question,  Throop  on 
Public  Officen^  at  section  659,  says: 

"It  Is  recognized  in  several  of  the  cases  here- 
inbefore cited,  and  directly  in  those  contained 
in  the  note,  which  hold,  that  where  an  officer 
claims  any  right,  by  virtue  of  his  office,  he  must 
show  that  he  la  an  officer  de  jure,  aa  well  as 
officer  de  facto.  •  *  •  Thus,  as  was  said  by 
a  learned  judge  of  the  court  of  appeals  of  New 
York;  'Where  a  person  sets  up  a  title  to  prop- 
erty, by  virtue  of  an  office,  ana  comes  into  court 
to  recover  it,  he  must  show  an  unquestionable 
right  It  is  not  enough  that  he  is  an  officer  de 
facto,  that  he  merely  acta  in  the  office;  but 
he  must  be  an  officer  de  jure,  and  have  a  right 
to  act." 

And  at  section  661: 

"A  person,  who  sues  to  recover  frcan  a  mu- 
nicipality or  other  public  body,  the  salary  or 
other  emoluments  attached  to  an  office  which  he 
claims  to  hold;  or  who  sues  a  private  person,  to 
recover  fees  allowed  by  low  for  official  services ; 
must,  if  his  right  to  the  salary,  fees  or  other 
emoluments,  is  put  in  issue,  show,  not  only  that 
he  has  acted  aa  aucb  officer,  but  also  that  he  did 
so  as  an  officer  de  jure." 

And  Mecfaem  <m  PnUic  Officers,  section 
831,  states  this: 

"But  while  the  acts  of  the  de  facto  officer  are 
thus  valid  ss  to  third  persons,  he  cannot  him- 
self acquire  rights  based  upon  his  defective  title. 
It  is  well  settled,  tiierefore,  that  he  cannot  main- 
tain an  action  to  recover  the  salary,  fees  or 
other  emoloments  attached  to  the  office." 

The  rights  and  duties  of  de  facto  officers 
are  discussed  in  29  Cya  1383,  as  follows: 
"As  the  rule  regarding  de  facto  officers  has 

been  adopted  merely  with  the  idea  of  proteoting 
the  public,  the  de  facto  officer  is  not  permitted 
to  benefit  personally  from  what  is  technically  a 
UBurpati<m  of  the  office.  He  thus  has  no  claim 
to  tiie  emoluments  of  the  office.  As  a  necessary 
consequence  the  de  facto  officer  is  liable  to  the 
de  jure  officer  for  the  emoluments  of  the  office 
obtained  during  the  time  be  has  wrongfully  oc- 
cult the  office." 

Henderson  v.  Glynn,  supra,  El  Paso  Coun- 
ty V.  Rohde,  supra,  and  Thompson  v.  City  of 
Denver,  supra,  are  cited  by  petitioner  In  sup- 
port of  his  claim.  These  cases  are  not  In 
point  They  hold  only  that  payment  by  the 
State  of  the  salary  to  a  de  facto  olDcer  is  a 
defense  in  a  suit  by  the  de  Jure  officer  to  re- 
corer  the  same  salary  from  the  State.  Such 
payment  by  the  State,  and  such  defense.  Is 
permitted  upon  the  principle  of  public  wner^ 


gency  and  necessity  as  already  pointed  out 
In  this  opinion. 

There  are  Colorado  cases,  however,  direct- 
ly supporting  the  doctrine  that  the  emolu- 
ments of  the  office  may  be  recovered  from 
a  de  facto  officer  by  the  de  Jure  claimant. 
Morris  V.  People,  8  Colo.  App.  375,  46  Pac. 
691;  Church  v.  MuUins,  10  Colo.  App.  318, 
50  Pac.  1054.  This  principle  Is  also  affirm- 
ed In  Arnold  V.  Hilts,  61  Colo.  8, 155  Pac.  316, 
which,  although  upon  an  entirely  different 
state  of  facts  from  those  here  Involved,  is  in 
principle  authority  for  the  views  herein  ex- 
pressed. 

That  the  salary  Is  attached  to  the  office, 
and  Is  not  the  property  of  one  who  unlaw- 
fully holds  tlie  office  and  performs  the  duties 
thereof,  Is  announced  and  approved  in  the 
following  additional  cases:  Cobb  v.  Hammock, 
62  Ark.  584,  102  S.  W.  382;  McCue  v.  Wapel- 
lo County.  56  Iowa.  698,  10  N.  W.  248,  41 
Am.  Itep.  134;  Stott  v.  Chicago,  205  111.  281. 
68  N.  E.  736 ;  Phelon  v.  Granville,  140  Mass. 
386,  5  N.  E.  269 ;  Fylpaa  v.  Brown  County. 
6  S.  D.  634,  62  N.  W,  962 ;  Etolllver  v.  Parks, 
136  MiiRR.  499;  State  v.  Schram,  82  Minn. 
420.  85  N.  W.  155:  Luzerne  County  v.  Trim- 
mer, 95  Pa.  97 ;  Com.  v.  Sllfer,  25  Pa.  23,  64 
Am.  Dec.  680:  Riddle  v.  Bedford  County,  7 
Serg.  &  R.  386;  Vicksburg  v.  Groome  (Miss.) 
2i  South.  306;  Christian  v.  Glbbs,  53  Miss. 
314;  Ermston  v.  Cincinnati,  9  Ohio  Sup.  & 
C.  P.  Dec.  657;  State  v.  Newark,  8  Ohio 
Sup.  &  C.  P.  Dec.  344;  Dolan  t.  New  York, 
68  N.  Y.  274,  23  Am.  Rep.  168 ;  In  re  Berger, 
152  Mo.  App.  663.  133  S.  W.  96 ;  Russell  v. 
Lyon.  90  S.  C.  5,  72  S.  E.  496;  Lawrence  v. 
Wheeler,  90  Kau.  6(>9,  136  Pac.  315;  May- 
fleld  T.  Moore,  53  111.  428,  5  Am.  Rep.  52; 
Krettz  V.  Behrensmeyer,  149  111.  496,  36  N. 
E.  083,  24  L.  R.  A.  59 ;  Douglas  v.  State,  31 
Ind.  429;  Slgur  v.  Crenshaw,  10  La.  Ann. 
297;  Nichols  v.  McI.onn,  101  N.  Y.  526.  5 
N.  B.  347,  54  Am.  Rep.  730 ;  Wenner  v.  Smltti, 
4  Utah,  238.  9  Pac.  293;  Fulgham  v.  Ught- 
foot,  1  Call  (Va.)  250:  Booker  v.  Donohoe. 
95  Va.  359,  28  S.  R  584  :  Rule  v.  Tait,  38 
Kan.  765,  18  Pac.  160;  Hogan  v.  County,  132 
Tenn.  554,  179  a  W.  128;  Sandoval  v.  Al- 
bright, 14  N.  M.  345,  93  Pac.  717 :  State  ex 
rel.  Evans  v.  Gordon.  245  Mo.  12,  149  S.  W. 
638;.  Jones  t.  Dusman.  246  Pa.  513,  92  Atl. 
707.  Ann.  Cas.  1916D,  472;  Comstock  t. 
Grand  Rapids,  40  Mich.  397;  Whltaker  v. 
Topeka,  9  Kan.  App.  213,  59  Pac  6G8 ;  Scott 
T.  Crump,  100  Mich.  288,  64  N.  W.  1,  58  Am. 
St.  Rep.  478 ;  Andrews  v.  Portland.  79  Me. 
490,  10  Atl.  458,  10  Am.  St  Rep.  280;  Tan- 
ner V.  Edwards,  31  Utah,  80,  86  Pac.  765, 
120  Am.  St  Rep.  919.  10  Ann.  Cas.  1091; 
Kendall  v.  Raybould,  13  Utah,  226,  44  Pac 
1034;  State  v.  Carr,  129  Ind.  44,  28  N.  EL 
88,  13  L.  a  A.  177,  28  Am.  St  Rep.  103; 
Meagher  v.  Storey  County,  6  Nct.  S44 ; 
O  Brlen  v.  St  Paul,  72  Minn.  256,  75  N.  W. 
375 ;  Stephens  r.  Campbell,  67  Ark.  484,  55 
S.  W.  856. 

The  leading  case  upon  which  petitioner  re- 
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lies  Is  Stubr  t.  Cnrran,  supra,  In  which  It 
was  held  that  one  who  had  received  a  cer- 
tificate of  election  to  a  public  office,  and  was 
subject  to  a  statutory  penalty,  which  distin- 
guishes it  from  the  present  and  other  similar 
cases.  If  he  failed  to  qualify  and  perform  the 
duties  thereof,  might  retain  the  salary  of  the 
office  when  be  had  iterfonned  the  duties  as 
i^alnst  one  who  later  was  declared  to  he  le* 
eally  elected.  This  opinion,  as  poloted  out 
In  Conghlln  t.  McBlroy,  supra,  was  a  di- 
vided'court.  sevCT  to  five,  with  a  Btrtnig  and 
persnatAve  dissenting  tqiinion  by  Chief  Jus- 
tice Beasley,  in  which  four  other  Justices 
concurred.  And  It  Is  to  be  farther  noted  that 
In  a  recent  case,  GasUU  t.  Atlazltlc  Ctty,  89 
X.  J.  Law,  269,  98  AtL  386,  upon  ^cts  quite 
like  those  here  InvolTed,  it  was  Iwld  by  the 
same  court  that  a  de  facto  officer  could  not 
recoTcr  tbe  emoluments  of  the  office  from  the 
State. 

It  la  conceded  that  petitioner  occupied  the 
f^oe  under  a  mistaken  claim  of  r^bt.  But 
such  mistake,  even  coupled  with  actual  per- 
formance of  the  duties  of  the  place,  gives  no 
right  to  the  salary  as  against  tiie  de  Jure 
officer.  The  emoluments  follow,  and  are  In- 
separable firom,  the  legal  title.  No  motive, 
however  worthy,  can  protect  the  de  facto  In- 
cumbent from  the  consequences  of  his  intru- 
sion, so  far  as  payment  for  services  be  con- 
cerned. The  fact  that  he  labored  under  a 
mistake  of  law,  and  was  free  from  bad  In- 
tent, does  not  detract  from  the  damage  done 
to  the  rightful  claimant.  Drach  took  the  risk 
of  the  validity  of  his  title,  and  the  loss  should 
fall  upon  him  rather  than  upon  the  one  who 
holds  the  true  title. 

Upon  practically  unanimous  authority  it  Is 
settled  that  a  de  facto  officer  cannot  recover 
compensation  for  services  rendered,  after  the 
de  jure  claimant,  as  here,  has  been  Judicially 
ascertained  and  declared,  and  a  plea  by  the 
Auditor  In  his  return  to  the  alternative  writ 
that  McFerson  had  been  finally  declared  to 
be  the  de  jure  officer  would  have  been  a  com- 
plete bar  to  recovery  of  salary  by  Drach 
from  the  State. 

[2]  The  question  of  the  right  to  the  office 
having  been  determined  against  Drach,  the 
matter  of  awarding  the  salary  to  McFerson 
by  decree  In  mandamus  becomes  immaterial 
and  will  not  be  disturbed.  Under  a  dlffer«it 
state  of  facts  this  question  might  present  le- 
gal difficulties  of  a  serious  nature. 

The  Judgment  of  the  trial  court  should  be 
affirmed,  and  It  Is  so  ordered. 

Judgment  affirmed. 

HIIX,  a  J.,  and  TKLIjGR  and  SCOTT,  JJ., 
dissent 

HTUj,  C.  J.  (dissenting).  R^rdless  of 
the  concludon  of  the  majority,  which  the 
opinion  states  Is  supported  by  the  we^ht  of 
authority,  I  am  not  convinced  of  Its  Just- 
ness or  that  all  the  decIaratlraiB  therein  con- 


tained will  stand  the  test  of  time,  as  the  law 
of  this  state.  As  I  view  it,  Mr.  McFerson 
has  no  place  as  a  party  In  this  action  of  man- 
damus. McAflee  V.  Bussell,  29  Uiss.  84.  It 
Is  conceded  that  ISr.  DratA,  plalntUt  in  ei^ 
Tor,  had  npssession  of  the  office  and  perform- 
ed the  services  during  the  period  for  which 
he  sou^t  the  salary.  It  Is  also  conceded 
that  he  uras  acting  In  good  faith,  and  that, 
had  this  suit  been  Instituted  and  tried  dur- 
ing the  period  he  was  holding  the  office,  the 
writ  would  have  issued  In  his  fovor  as  a 
matter  <tf  course.  Per  foraier  decisions  of 
this  court,  as  well  as  our  Court  ot  Appeals* 
the  auditor  has  no  right  to  question  the  de 
facto  officer's  right  to  the  salary.  Thomp- 
son T.  Denver,  ei  Colo.  470,  158  Pac  309; 
EH  Paso  County  v.  Rohde,  41  Colo.  258,  96 
Pac.  661,  16  L.  B.  A.  (N.  S.)  79^  124  Am.  St. 

134;  HHiderson  r.  Olynn,  i  Ocrfo.  An?. 
30S,  30  Pac.  26&  I  do  not  think  that  the  de 
Jure  officer,  after  having  been  so  de<^j«d 
by  tibia  court,  has  the  right  to  do  so  by  in- 
tervenli^  In  a  mandamus  action  betweoi 
the  de  facto  officer  and  the  auditor.  In  mak- 
ing tiilB  declaration,  I  am  not  claiming  that 
Mr.  McFerson  has  no  cause  of  action  against 
Mr.  Drach  for  damages  on  account  of 
having  been  kept  out  of  the  office,  or  that  he 
might  not.  in  a  proper  proceedli^  by  show- 
ing that  Mr.  Dratdi  waa  insolvent  or  attempt- 
ing to  place  his  property  beyond  the  Juris- 
diction  of  the  court  or  something  that  way, 
have  the  warrants  wlthh^  until  the  ques- 
tion of  his  damage  was  determined;  but  no 
such  conditions  are  even  hinted  at  here. 
However,  as  I  view  It,  these  questions  of 
procedure  are  of  but  minor  Importance. 

That  portion  of  the  opinion  which  I  think 
is  fundamentally  wrong  is  the  declaration, 
in  substance,  that  under  all  such  conditions 
the  de  Jura  officer  Is  eatltled  to  all  of  the 
emoluments  of  the  office,  even  though  its  du- 
ties have  been  discharged  by  the  de  facto 
officer  during  the  time  the  office  was  unlaw- 
fully held  by  him.  This,  as  I  take  It,  means 
all  fees  or  salary,  as  the  case  may  be.  When 
I  say  "unlawful"  I  mean  to  distinguish  it 
from  wrongful  so  far  as  the  moral  viewpoint 
Is  eoncemed.  There  certainly  have  been 
many  cases,  and  as  certain  will  be  many 
more,  where  an  office  Is  retained  by  the 
holder  of  a  certificate  of  election  pending  the 
result  of  a  contest  and  thereafter  a  review 
by  this  court  thus  held  in  the  utmost  good 
faith,  yet  where  the  ultimate  outcome  was 
against  him,  and  in  some  cases  where  even 
th«i  It  was  the  incumbent's  duty  to  thus 
continue.  Take  a  case  where  the  result  hlns- 
es  upon  the  right  of  certain  electors  to  vote 
at  that  election  In  certain  precincts,  or  coun- 
ties, depending  solely  upon  questions  of  fact ; 
is  it  right  to  hold  that  the  party  holding  the 
certificate  must  determine  in  advance  of  a 
Judgment  whether  he  was  elected,  or,  at  his 
peril,  as  a  penalty  for  holding  on  to  lose  all 
<^mpensatlon  for  the  services  rendwed  pend- 
ing Its  determination,  even  though  it  can  be 
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shown  that  the  contestor  during  said  period 
earned  a  larger  amount  than  the  fees  or  sal- 
ary of  the  office?  To  put  It  another  way, 
suppose  he  holds  onto  the  certificate  of  elec- 
tion, yet  arranges  with  the  cmitestor  to  take 
possession  pending  the  decision  wltb  the  un- 
derstanding that  the  contest  suit  continue, 
and  It  is  ultimately  adjudged  that  the  coa- 
testee  was  entitled  to  the  office;  should  the 
contestor  be  thus  penalized?  If  this  lllua- 
tration  Is  not  practical,  suppose  the  contest- 
or for  a  county  office  wins,  and  the  contestee 
brings  It  to  this  court,  but  surrenders  the  of- 
fice, and  does  not  ask  for  a  supersedeas,  yet 
wins  In  the  long  run;  is  it  just  and  right 
that  the  contestor  be  subject  to  this  penalty 
for  taking  what  is  given  to  him  by  a  judg- 
ment of  a  court  of  competent  Jurisdiction, 
although  thereafter  reversed?  Likewise,  as 
here,  where  able  counsel  and  even  members 
of  this  court  disagree  over  the  effect  of  an 
appointment  by  the  Governor.  If  this  rule 
announced  by  .the  majority  Is  to  remain  as 
the  law  of  this  state,  It  means  that,  where 
any  person  runs,  say,  for  a  county  office,  re- 
ceives the  certificate  of  election,  and  there- 
after a  contest  Is  filed  against  him  and  de- 
termined in  his  favor  by  the  trial  court,  is 
brought  to  this  court  by  writ  of  error  and 
reversed,  say,  two  years  thereafter,  and  he 
Is  held  not  entitled  to  the  office,  that,  al- 
though acting  in  the  best  of  faith,  he  per- 
forms the  duties  during  this  entire  period 
on  the  strength  of  the  certificate  of  election 
and  judgment  of  the  trial  court,  neverthe- 
less he  Is  liable  to  the  de  jure  officer  for  the 
entire  amount  of  the  salary  or  fees  earned, 
and  this  r^rdless  of  the  damage  to  the  oth- 
er person,  and  even  though  the  de  jure  offi- 
cer, during  the  entire  time,  was  getting  a 
salary  elsewhere  greater  than  he  would  have 
received  had  he  held  the  office.  To  bring 
the  facts  within  this  case,  the  record  disclos- 
es that  Mr.  Drach  was  regularly  appointed 
on  January  6,  1914,  to  fill  a  vacancy  In  the 
office  of  state  bank  commissioner,  which  ap- 
pointment was  approved  by  the  Senate;  that 
he  qualified  and  continuously  performed  the 
duties  until  July  5,  1916.  It  is  not  claimed 
that  be  was  not  acting  in  the  best  of  faith 
In  assuming  that  the  civil  service  law  enti- 
tled him  to  the  office,  or  that  In  any  event 
he  was  entitled  to  hold  under  his  appolnt- 
nient  until  the  first  Wednesday  of  April, 
1916,  as  set  forth  in  the  quo  warranto  actlwi. 
It  is  also  conceded  that  he  was  acting  under 
the  advice  of  able  counsel.  In  addition, 
this  court,  or  at  least  sMne  of  its  members, 
erpre.^sefl  a  question  concerning  the  correct- 
ness of  this  judgment,  which  is  evidenced 
by  "grnnting  him  a  supersedeas;  yet,  regard- 
less of  all  this,  the  ruling  is  to  the  effect 
that  the  warrants  are  not  to  he  issued  to 
him,  although  he  performed  the  services, 
but  are  to  he  issued  to  Mr.  McFerson,  whom, 
it  la  conceded,  did  not  perform  the  service?, 
without  any  credit  lielng  given  to  Mr.  Drach 
for  tbelr  pisrfomiauc^  and  la  a  mandamua 


action  between  Mr.  Drach  and  the  auditdr 
wherein  Mr.  Drach  was  given  no  opportuni- 
ty to  show  anything  In  mitigation  of  Mr. 
McFerson's  damages.  Is  it  not  proper  to  as- 
sume that  one  possessed  of  the  ability  of  el- 
■ther  of  these  gentlemen  along  banking  lines 
has  more  than  an  average  earning  capacity? 
Our  statute  requires  a  bank  examiner  to 
give  his  time  to  the  performance  of  the  du- 
ties of  the  office,  and  who  can  say,  when  the 
qnestion  was  not  allowed  to  be  litigated, 
what  Mr.  McFerson  earned  during  this  pe- 
riod, or  that  he  may  not  have  been  earning 
a  salary  greater  than  what  he  would  have 
received  from  the  state  bad  he  devoted  this 
time  to  the  <^ce?  If  such  Is  the  case,  or  in 
case  be  received  any  compensation  for  any 
part  of  his  time  during  said  i>erlod.  In  equi- 
ty and  good  conscience  ought  not  such  fact 
to  be  taken  into  consideration  in  an  adjust- 
ment of  the  matter  between  them? 

Under  my  assumption  that  Mr.  McFerson 
had  an  earning  capacity  during  this  period, 
and  that  he  used  it  for  at  least  a  part  of 
this  time,  or.  If  he  did  not.  he  ought  to.  Is 
it  fair,  just,  right,  or  equitable  to  allow  Mr. 
Drach  nothing  for  the  services  rendered,  and 
thereby  place  Mr.  McFerson  in  a  better  po- 
sition financially  than  he  would  have  been 
had  he  held  the  office?  X  do  not  think  so, 
and  cannot  agree  that  this  arbitrary  decla- 
ration is  supported  by  all  the  well-reasoned 
authorities.  In  Mayfield  v.  Moore,  53  III. 
428,  5  Am.  Rep.  52,  the  court  followed  the 
English  rule  In  holding  that  the  person  en- 
titled to  the  office  has  a  property  right  In  It, 
in  the  nature  of  a  franchise,  but  when  it 
came  to  a  question  of  fees  during  the  perlo*! 
it  was  held  by  the  de  facto  officer,  in  good 
faith,  it  declined  to  follow  the  English  doc- 
trine by  recognizing  that  the  equities  of  the 
parties  were  entitled  to  be  taken  Into  con- 
sideration. In  passing  upon  this  phase  of  the 
case,  at  page  433  of  53  111.,  6  Am.  Itep.  B&,  the 
court  said: 

"Inasmuch,  however,  as  appellee  obtained  the 
certifioate  of  election,  and  a  commiBston  was  Is- 
aned  to  bim,  bo  was  acting  in  apparent  right, 
and,  BO  fur  an  this  record  discloses,  he  resorted 
to  no  fraudulent  or  improper  meHns  to  produce 
that  result ;  he  does  not  occupy  the  position 
be  would  bad  be  resorted  to  savh  a  course.  He 
should  only  bo  required  to  account  for  the  fees 
and  emoluments  of  the  office  received  by  bim, 
after  deducting  reasonable  expenses  lo  eamiu^ 
tbem.  Tbis  being  an  equitable  acliun,  it  sboult] 
be  governed,  in  this  respect,  by  tbc  same  rules 
that  would  obtain  bad  tbis  been  a  bill  for  an 
account,  instead  of  an  action  for  money  had 
and  received.  lie  should  have  only  a  reasonable 
allowance  for  the  necessary  expense." 

This  principle  is  recognized  In  Auditors  v. 
Benoit.  20  Mich.'  176,  4  Am.  itep.  :182.  The 
same  rule  is  laid  down  In  Ilavlrd  v.  County 
Commissioners  of  Boise  County,  2  Idaho 
(Hash.)  tiST,  24  Pac.  542;  Sandoval  v.  Al- 
bright, 14  N.  M.  345.  93  Pac.  717;  and  Bier 
V.  Gorrell,  30  W.  Va.  95.  3  S.  E.  30,  8  Am. 
St.  Rep.  17.  While  these  cases  Involved  fees, 
and  not  salnrieti,  In  my  opinion  there  Is  no 
difference  In  principle  between  the  two.  la 
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this  respect,  I  agree  witb  the  Supreme  Court 
of  Washtngton  In  Samuels  v.  Marrlagton,  43 
W'asb.  603,  at  page  605,  86  Pac.  1071,  at  page 
1072  (117  Am.  St.  Rep.  1075),  wherein,  in 
passing  upon  this  questitm,  the  court  says: 

"On  prmciple  there  coo  be  no  difference  be- 
tween toe  fees  of  an  office  and  the  salary  of  an 
office  with  respect  to  the  property  rights  of  the 
officer  de  jure  therein.  If  the  right  to  an  office 
carries  with  it  a  property  right  in  the  salary 
of  the  office,  so  does  the  right  to  the  office  carry 
with  it  a  property  right  in  the  fees  of  the  office, 
and  the  payment  of  the  one  to  an  officer  de 
facto  is  no  more  a  wrongful  payment  than  is  the 
payment  of  the  other." 

Inaamacb  a«  my  views  are  In  the  minority, 
I  faftve  not  f^t  justified  In  girlng  to  the  daili- 
mge  ptiase'of  Oils  question  the  time  I  other- 
wise would.  As  at  presMit  advised,  I  am  of 
<H>inion  that  an  office  In  Colorado  la  not  a 
franchise  or  property  right,  bat  tiiat  the  per^ 
son  duly  elected  or  regolarly  appointed  has 
a  legal  right  to  possession  of  such  office, 
whidi  Indndes  the  opportunity  of  earning 
and  receivlns  Its  fees  or  salary,  and  that  lie 
faas  a  cause  of  action  against  any  <aie  who 
prevents  him  from  so  doing,  and  that  the 
zneasnre  of  the  damages,  when  ai^lied  to  a 
case  of  this  kind,  should  be  the  amount  actu- 
ally sustained,  not  exceeding  the  maximum 
amount  of  the  salary,  and  that  the  proof 
should  be  the  same  as  In  any  other  case 
where  a  person  baa  a  contract  of  employm«it 
for  a  certain  term  and  Is  ready  and  willtug 
to  perform,  yet  is  unlawfully  kept  from  do- 
ing so ;  this  to  Include,  as  In  other  cases,  the 
showing  of  seeking  other  employment,  the 
success,  if  any.  in  so  doing,  the  result  and 
the  deduction  in  damages.  If  any,  as  the  re- 
sult of  such  other  employment.  This  would 
be  fair  and  egnltable,  and  would  not  tend  to 
prohibit  a  timid  person,  or  one  wbo  lacks 
finances,  from  honestly  and  In  good  faith  as- 
serting his  right  to  an  office  given  him  by  a 
certiflcate  of  election  or  by  the  Judgment  of 
a  trial  court,  for  fear  of  the  heavy  penalty  to 
follow,  per  the  rule  announced  by  the  major- 
ity, should  tbe  contest  against  him  be  ulti- 
mately sustained. 

I  appreciate  that  my  views  on  this  phase 
of  the  case  are  not  In  apparent  harmony  with 
People  V.  MlUer,  24  Mich.  458,  9  Am.  Rep. 
131,  and  Comstock  v.  Grand  Baplds,  40  Mich. 
397;  however,  I  cannot  agree  with  the  rea- 
soning in  the  first  of  these  cases  upon  which 
both  are  based.  Of  course,  if  tbis  reasoning 
announced  In  1872,  which  is  to  the  effect  that 
a  public  office  Is  intended  as  a  sinecure,  that 
there  are  very  few  duties  which  cannot  be 
performed  by  deputies  to  be  paid  by  tbe 
county  outside  of  the  Incumbent's  salary,  and 
that  tbe  salary  is  not  dependent  upon  tbe 
worlc^  and  that  tbe  office  does  not  require  the 
personal  services  of  the  incumbent,  and  that 
he  would  not  forfeit  It  or  tbe  salary  by  hav- 
ing  the  bulk  or  all  of  bis  duties  performed 
by  deputies  and  paid  therefor  by  the  county, 
are  sound,  and  that  an  office  Is  to  be  likened 
unto  ,a  pedestal  upon  which  a  person  is  to  l)e 


elevated  with  the  salary  as  a  gift  or  dona- 
tion by  the  people  for  the  privilege  of  being 
allowed  to  elevate  the  incumbent  to  tbe  of- 
fice, then  I  might  be  compelled  to  concede 
that  one  would  be  entitled  to  fill  the  salary, 
although  earned  by  another ;  but  such  is  not 
the  case  here.  Per  our  statute,  this  office 
calls  for  the  time  and  Individual  attention  of 
the  appointee;  besides,  according  to  former 
rulings  of  this  court,  there  is  nothing  special- 
ly sacred  about  an  office  of  this  kind.  It  can 
be  aboUsbed,  and  the  salary  discontinued.  In 
such  case,  as  I  view  it,  there  Is  no  reason  for 
a  rule  which  fixes  the  measure  of  damages 
any  different  concerning  compenaatlm  for 
the  performanoe  its  duties  than  wm>1^  to 
any  other  case  where  one  la  unlawfully  pre- 
vented from  performing  certain  services 
whlcdi  he  baa  the  right  to  perform  and  to  re- 
oein  the  compensatifn  therefor. 

TELLER,  J.  (dissenting).  I  cannot  agree 
with  the  majority  opinion  that  the  question 
presented  on  tbis  record  has,  in  principle, 
been  determined  in  this  state.  It  Is,  tn  my 
Judgment,  a  case  of  first  impression,  and 
should  be  decided  on  sound  principle.  By 
which  statement  I  eliminate  all  precedents 
which  are  not  founded  on  established  legal 
principles,  or  which  do  not  follow  cases  so 
founded. 

A  considerable  part  of  the  majority  opin- 
ion is  devoted  to  cases  which  hold  that  a 
de  Jure  officer  may  recover  from  a  de  facto 
officer  fees  or  salary  which  he  has  received, 
though  that  Is  not  the  question  here  pre- 
sented. 

This  cause  Involves  only  the  right  to  tbe 
salary  of'  an  office  by  one  who  has.  In  good 
faith,  and  under  color  of  right,  discharged  for 
a  time  the  duties  of  such  office.  It  may  be 
said,  of  course,  that  if  a  de  facto  Afflcer  can- 
not retain  the  salary  paid  him,  it  results 
that  he  had  no  right  to  It  In  the  first  Instance. 
The  cases  on  that  point  may,  then,  fairly  be 
open  for  consideration  in  this  case. 

It  Is  not  to  be  questioned  that  the  great 
majority  of  cases,  tn  which  the  right  of  a 
de  Jure  officer  to  the  salary  was  in  Issue, 
support  the  majority  opinion.  My  objection 
to  following  them  is  that  they  are  based,  ei- 
ther directly  or  Indirectly,  on  English  cases 
which  do  not  apply  In  tbis  country,  or  on  an 
erroneous  view  of  the  ground  on  which  the 
right  is  claimed.  ' 

In  England  public  offices  are  Incorporeal 
hereditaments,  the  subject  of  grant,  and  the 
bolder  has  an  estate  In  them  to  him  and  his 
beirs,  for  life,  for  a  term  of  years,  or  at 
pleasure.  2  Blackstone's  Com.  36.  In  oth- 
er words,  an  office  is  property.  From  that 
fact  It  follows  that  one  entitled  to  an  of- 
fice is  entitled  to  tbe  emoluments  thereof, 
even  though  he  does  not  have  possession  of 
it,  as  fully  as  the  owner  of  land  of  which  be 
has  been  wrongfully  dispossessed  Is  entitled 
to  the  rents  and  profits  of  it  Many  American 
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cases  announce  this  doctrine,  regardless  of 
the  facts  which  mate  It  inapplicable  here. 

In  this  country  a  public  office  Is  en  agency 
for  public  purposes,  and  cannot  be  sold  or 
transmitted  t*  heirs.  It  Is  not  a  matter  of 
grant  or  of  contract,  and  Is  In  bo  sense 
property.  The  majority  opinion  concedes 
this,  and  then  proceeds  to  cite  and  approve 
a  line  of  cases  baaed  wholly  on  the  English 
doctrine  to  the  contrary.  Take  away  the 
common-law  ground  of  the  rule  which  is  an- 
nounced in  the  majority  opinion  that  "the 
emoluments  follow,  and  are  Inseparable  from 
the  l^al  title,"  and  there  Is  nothing  to 
support  It. 

The  salary  is  no  part  of  the  office,  as  has 
been  many  times  held,  and  the  very  word  con- 
tradicts the  assertion  that  It  belongs  to  the 
holder  of  the  title  to  an  office,  regardless 
of  services.  Salary  is  compensation  for  serv- 
ices rendered,  and  has  no  similarity  to  in- 
come and  rents  from  property.  It  does  not 
grow  out  of  the  office,  but  is  attached  to  it 
upon  a  condition  implied  that  the  officer  will 
perform  the  duties  of  his  office.  Under  the 
Constitution  of  this  state  (article  12,  f  2)  no 
person  can  hold  a  public  office  'Svithout  devot- 
ing his  personal  attention  to  the  duties  of  the 
same."  If  an  office  cannot  be  held  without 
a  discharge  of  Its  duties,  how  can  any  right 
to  the  salary  of  It  accrue  to  any  one  who 
has  not  discharged  those  duties?  Before  one 
entitled  to  an  office  has  qualified  and  entered 
upon  its  duties  he  has  only  the  right  to  ob- 
tain possession  of  it  and  earn  the  salary. 

The  rights  of  a  de  Jure  officer  are  thus  de- 
fined in  Nichols  V.  McLean,  101  N.  Y.  620,  5 
N.  E.  347,  51  Am.  Hep.  730,  and  that  Is  the 
only  reasonable  definition  that  can  be  giv- 
en. If  one  has  no  property  In  an  office,  he 
can  derive  pecuniary  benefit  therefrom  only 
by  doing  something  to  earn  it.  This,  howev- 
er, is  not  to  say  that  a  de  Jure  officer  may 
not  have  a  right  to  damages  because  exclud- 
ed from  the  office  and  the  opportunity  to 
earn  the  salary.  That  rests  upon  other 
grounds. 

The  opinion  rightly  limits  the  decisions  in 
this  state  to  the  rule  that  a  de  facto  officer, 
while  still  In  office,  may  recover  his  salary 
from  the  state,  but  falls  to  note  that  such 
rule  Is  in  conflict  with  many  of  the  cases  cit- 
ed, which  hold  that  to  recover  from  the  state 
the  officer  must  establish  his  title  as  a  ba- 
sis of  his  right.  So  far  as  our  cases  throw 
any  light  upon  this  question,  it  would  seem 
that  they  are  against  the  conclusion  of  the 
majority  opinion,  rfnce  they  recognize  a  rlsht 
to  compensation  as  resulting  from  possession 
and  services  In  the  ofi!lce.  Expressions  not 
called  for  by  the  facts  In  those  cases  cannot 
be  regarded  as  controlling. 

This  case  well  illustrates  the  danger  of 
following  precedents  without  considering  the 
grounds  upon  which  they  are  based.  The  ma- 
jority opinion  quotes  at  length  from  Peo- 
ple V.  TIeman,  30  Barb.  (N.  Y.)  193,  a  case 
determined  by  a  single  Judge,  at  nisi  priua, 


on  an  application  for  a  mandamus.  The 
matter  quoted  is  pure  dictum,  since  the  office 
which  the  relator  claimed  to  have  exercised 
was  found  by  the  co\irt  to  have  been  at>ollsb- 
ed  by  . statute  prior  to  the  time  of  the  alli- 
ed incumbency.  It  may  be  said  In  passing 
that  this  also  was  the  ground  for  the  deci- 
sion by  this  court  In  the  case  of  Arnold  v. 
Hilts,  cited  in  the  majority  opinion;  that  is, 
that  the  office  had  t>een  abolished.  This  New 
York  case  is  also  the  basis  of  the  decision  In 
People  ex  rel.  Dorsey  v.  Smyth,  28  Cal.  21, 
which  Is  Itself  the  foundation  of  a  line  of 
decislcxu  In  that  state  and  of  other  stales. 
On  such  worthless  foundation  does  the  rule 
rest. 

The  next  6ase  frtmi  which  quotation  is 
made  Is  Bier  v.  Gorreli,  30  W.  Va.  95,  3  S. 
E.  30,  8  Am.  St.  Rep.  17,  an  action  for  dam- 
ages against  a  de  facto  officer.  This  case 
cites  as  authority  Boyter  v.  Dodsworth,  6 
Term  B.  681,  Auditors  v.  Benolt,  20  Mich, 
176,  4  Am.  Bep.  382,  and  Mayfleld  v.  Moore, 
53  111.  428,  5  Am.  Rep.  52.  The  English  case 
Involved  an  office  held  by  patent,  to  which 
no  fees  were  attached,  and  the  right  of  re- 
covery by  the  patentee  was  denied.  Lord 
Kenyon  there  said : 

"With  regard  to  natural  justice,  the  person 
who  performs  the  duty  is  entitlod  to  tbo  money 
(riven  for  such  fluty.  Here  the  defendant  in 
fact  performed  the  services,  and  on  principles 
of  natural  justice  he  is  entitled  to  the  reward." 

In  the  Michigan  case  the  court,  after  citing 
with  approval  Smith  v.  Mayor,  37  N.  Y.  518. 
and  pointing  out  that  an  office  Is  not  one  of 
contract  relation,  said: 

"There  can  be  no  conaiatent  theory,  except 
that  which  regards  official  rewards  as  the  recom- 
penae  for  actual  or  implied  official  work.  Nor 
would  it  be  possible  in  most  cases  to  have  the 
work  done  without  some  certainty  of  pay  for  it 
An  officer  is  not  to  be  expected  to  work  for 
nothing,  so  long  as  it  may  please  his  enemies 
to  assume  to  doubt  his  title.  •  •  •  The  laws 
assume  that  the  laborer  is  worthy  of  his  hire, 
and  the  person  who  is  required  to  be  recognized 
for  the  time  bdng  as  the  1^1  incumbent  for 
the  purposes  of  doing  the  work  should  be  rec- 
ognized for  •  *  •  remuneration  also,  so  far 
Of  those  are  concerned  with  whom  he  deals 
officially,  and  who  have  no  personal  interest  in 
the  contest  for  the  olBce." 

In  the  New  York  case  abore  mentioned 

It  is  said: 

"An  office  in  this  country  is  not  property, 
Dor  are  the  prospective  fees  of  an  office  the 
property  of  the  incumbent.  Conner  v.  Mayor, 
1  Seld.  [5  N.  Y.]  285.  The  incumbent  cannot 
sell  his  office,  or  purchase  it  or  incumber  it. 
It  will  not  pass  by  an  assignment  of  all  his 
property,  nor  will  such  an  assignment  affect 
his  right  to  prospective  fees.  Id.,  and  cases  cit- 
ed. *  *  *  The  same  authority  holds,  and  it 
is  conceded  by  the  appellants  here,  that  the  right 
to  fees  or  compensation  does  not  grow  out  of 
any  contract  between  the  government  and  the 
officer,  but  arises  from  the  rendition  of  the 
services  [citing  cases].  An  office  is  simply  an 
appointment  or  authority  on  behalf  of  the  gov- 
ernment to  perform  certain  duties,  usually  at 
and  for  a  certain  compensation.  •  •  •  There 
can  bo  neither  property  or  contract  in  such  a 
subject.  It  is  but  a  deputati(ui  for  the  benefit 
and  advantage  of  the  government." 
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It  was  accordlni^  held  that,  since  the 
plaintiff  had  no  contract  with  the  dty,  he 
had  no  right  of  reoorery. 

The  Illinois  decision  la  founded  upon  the 
BhigUah  doctrine  above  dlacnssed,  quotes 
tnm  Blackattme  the  definition  of  an  office 
above  given,  and  says: 

"The  fees  of  an  office  are  incident  to  It  as 
fully  as  are  the^  rents  and  proflti  oC  land  or 
the  increase  of  cattle" 

— a  statement  Inq^siUe  of  acceptance  with- 
out holding  that  an  oSice  Is  pnqierty. 

An  examioatlon  of  the  large  number  of 
cases  cited  in  support  of  the  majority  opin- 
ion discloses  Uie  fact  that  a  great  majcnlty 
of  them  follow  the  EkigUsh  precedents  re- 
gardless of  their  lnaK>IlcablUty  under  the 
conditions  In  this  country.  The  rest  of  the 
cases  are  based  upon  the  proposlttwi  that 
the  principle  which  renders  the  acts  of  a 
de  facto  officer  valid,  as  concerning  the  pub- 
lic and  third  parties  does  not  apply  when 
lie  la  claiming  something  for  liimself.  If  by 
this  Is  meant  that  he  cannot  rely  upon  the 
principle  when,  for  his  own  benefit,  he  as- 
serts that  some  particular  ofllclal  act  per- 
fbrmed  by  him  Is  valid  because  done  while 
lie  was  a  de  facto  offlco',  there  is  no  reasoa 
to  question  It.  The  right  of  a  de  fftcto  offi- 
cer to  recover  for  bis  services  does  not,  how- 
ever, depend  in  the  least  degree  upon  the  va- 
lidity of  his  acts.  The  dabn  Is  for  coid- 
pensatlon  tor  public  services  which  are  val- 
id on  grounds  of  public  policy.  He  is  mak- 
ing no  claim  upon  any  specific  act  whose 
validity  la  open  to  qnestlon,  The  right  of 
a  de  facto  officer  to  such  compensation  has 
been  recognized  many  times,  as  Is  shown  by 
qnotatlons  heretofore  made,  and  It  has  often 
been  Judicially  recognized  that  until  one  has 
performed  the  dnties  of  an  office  be  cannot 
recover  the  salary  thereof. 

In  Steubenvllle  v.  Gulp,  8S  Ohio  St  18, 
43  Am.  Rep.  417,  the  court  held  that: 

An  officer,  while  wrongfully  suspended,  can- 
not recoTer  salary,  "for  the  reasMi  that  salary 
and  perquisites  are  the  reward  of  express  or 
implied  services,  and  therefore  cannot  belong 
to  one  who  oould  not  lawfully  perform  such 
services" — citing  Smith  v.  Mayor,  supra. 

The  court  adds: 

"Offices  are  held,  in  this  country,  neither  by 
grant  nor  contract,  nor  has  any  person  a  vest- 
ed interest  or  private  right  or  property  in 
them." 

This  case  repudiates  the  English  rule, 
because  It  recognizes  that  it  does  not  apply 
here,  and  it  also  recognizes  that  salary  re- 
sults only  from  services,  and  not  from  title. 

In  Jayne  v.  Drorbaugb,  63  Iowa,  711,  17 
N.  W.  433,  a  state  In  which  the  English 
rule  is  adopted,  and  based  upon  English 
cases,  it  is  recognized  that  a  salary  does 
not  necessarily  go  with  the  title.  The  court 
said: 

"Tho  right  to  compensation  depends  upon  the 
rformance  ol  the  dnties,  or  at  least  there  must 
possession  of  the  office  in  fact,  as  distinguiah- 
ed  from  the  mere  ri^t  of  possession." 


In  Farrell  t.  Bridgeport,  45  Conn.  lOl,  the 
court  said  tha^  as  a  rule,  those  only  are 
oitltled  to  salary  who  both  obtain  and  exer- 
cise their  offlc^  and  that  payment  follows 
the  actual  discbarge  of  the  duties. 

In  UcAffee  v.  Bnssell,  20  Miss.  84,  It  Is 
said  that  a  claimant,  having  rendered  no 
snrices,  has  no  right  to  compensation. 

The  majority  opinion  finds  the  dissenting 
o^iom  of  the  Chief  Justice  In  the  New 
Jers^  case  (Stuhr  v.  CnrraiO  very  persua- 
sive regardless  of  the  fact  that  It  is  avow- 
edly based  on  English  cases,  which,  as  has 
been  pointed  out»  cannot  be  authority  on  the 
question  In  this  country.  The  Chief  Justice 
says: 

"These  Eingllsh  adjudications  are  entirely  uni- 
form, and  run  through  three  or  four  centuries." 

In  many  of  the  cases  which  form  the  basis 
of  the  rule  adopted  In  the  majority  opinion  It 
is  held  that  one  who  holds  an  office  to  which 
he  knows  he  has  no  title  lias  no  right  to  com- 
pensation, which  must  be  conceded ;  but  these 
cases  are  used  as  authority  In  cases  in  which 
It  cannot  he  said  that  there  Is  such  know- 
ledge, either  actual  or  presumed. 

The  holder  of  on  election  certificate  Is  not 
presumed  to  know  the  facts  upon  which  his 
right  to  it  rests;  yet  the  rule  Is  applied  to 
such  cases,  as  if  he  were  willfully  usurping 
the  office.  The  Injustice  of  so  doing  Is  recog- 
nized in  Michigan,  though  the  Knglish  rule 
has  been  adopted  there  (People  v.  Miller,  24' 
Mich.  459,  9  .\m.  Rep.  131),  In  Scott  v.  Crnuip, 
106  Mich.  288,  64  N.  W.  1,  58  Am.  St.  Rep. 
478,  where  It  is  held  that  an  officer  with  a 
certificate  of  election  Is  not  an  Intruder  or 
usurper,  so  that  his  salary  could  be  denied 
him.  My  objection  Is  that  a  correct  rule  for 
some  cases  is  made  general,  and  applied  to 
other  cases  when  there  is  no  reason  for  Its 
application. 

Neither  is  it  Just  to  assume  that  an  officer 
holding  over,  or  claiming  to  have  been  ap- 
pointed, under  drcnmstances  In  which  there 
is  fair  ground  for  his  action,  knows  or  should 
be  presumed  to  know  that  he  has  no  title. 
This  is  Illustrated  in  the  instant  case,  me 
bank  commissioner  Is  a  bonded  officer,  whose 
duties  include  the  winding  up  of  Insolvent 
banks  and  the  performance  of  other  Imi)ort- 
ant  dnties,  and  the  public  interest  requires 
him  to  withhold  the  office  from  any  demand* 
ant  of  whose  right  there  is  any  doubt.  A 
legal  presumption  Is  not  Indulged  in  to  the 
Injury  of  any  one  unless  It  be  necessary  to 
the  advancing  of  justice,  and  there  Is  here 
no  ground  for  presuming  that  plaintiff  in 
error  knew  that  he  bad  no  title  to  the  office. 
The  hypothesis  in  this  case  is  that  the  claim 
to  the  office  is  made  in  good  faith,  and  that 
eliminates  many  of  the  cases  whose  basis  Is 
the  bad  faith  of  claimant. 

In  Stuhr  v.  Gnrran,  supra,  the  New  Jersey 
court  realised  that  the  common-law  cases 
were  not  auth<^lty,  and  made  dear  the  pro< 
prlety  of  Stuhr's  action,  the  Injustice  of  de- 
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nytng  him  compon!>nt1on,  and  the  evil  results 
of  a  rule  which  denies  to  an  incnmbent  In 
go0d  fatth  all  right  to  wmpensatlon,  If  an- 
other subsequently  efttablinhes  title  to  the 
office.  It  shows  that  the  eHlft  snggented,  in 
some  cases,  growing  out  of  an  allowance  of 
fees  to  a  de  focto  <^cer,  are  fttlrly  offset 
by  the  dangers  resulting  from  the  contrary 
rule. 

One  of  the  grounds  which  has  been  given 
for  holding  a  de  facto  officer  entitled  to  re- 
cover for  his  services  is  that  the  public  In- 
terest requires  that  the  duties  of  an  office 
be  discharged:  but.  If  an  Incumbent  Is  sub- 
jected to  the  risk  that,  after  having  held  the 
office  in  good  faith,  the  CMupensation  ia  go- 
ing to  another  who  has  done  nothing  what- 
ever, there  would  be  little  encouragement 
for  a  man  to  perform  official  duties  in  case 
of  a  dispute  as  to  the  right  to  the  office. 

If  the  right  to  compensation  grows  out  of 
the  title,  regardless  of  everything  else,  it 
results  that  an  officer  de  Jure  might  with 
profit  permit  an  officer  de  facto  to  perform 
the  duties  of  the  office.  The  former  might 
engage  in  profitable  business  during  the  en- 
tire term,  and  be  entitled  to  the  salary  in 
addition,  while  the  other  In  good  fbith  will 
have  been  actiug  in  his  official  place. 

This  majority  opinion  calls  attention  to 
Gaskill  V.  Atlantic  City.  89  N.  J.  Law,  208, 
08  Atl.  385,  the  facts  In  which  it  says  "are 
4uite  like  those  here  luvolved,"  holding  that 
a  de  facto  officer  could  not  recover  from  the 
state.  That  case  is  not  in  confilct  with  Stuhr 
v.  Curran,  nor  does  it  support  the  majority 
opinion  IQ  this  case.  The  facts  are  radically 
difl^erent.  The  ground  of  the  declslpn,  as 
stated  by  the  court,  was  that: 

"An  unautborized  person,  who  g&ina  posses- 
sion of  an  office  by  force,  and  with  full  knowl- 
edge that  bis  title  thereto  is  disputed  by  tbe 
lawful  incumbeDt,  has  no  rifcht  of  action  against 
tho  public  for  the  prescribed  salary  during  such 
usurpation." 

If  it  Is  true,  as  the  opinion  states,  that 
"emoluments  follow  and  are  inseparable 
from  the  legal  title,"  how  can  tbe  state  re- 
fuse salary  to  the  de  Jure  officer  on  the 
ground  that  It  has  paid  a  de  facto  officer? 
If  the  right  to  salary  Is  vested  In  tbe  holder 
of  tbe  title.  It  cannot  be  divested  by  pay- 
ment to  any  one  else.  It  follows  that  our  de- 
cisions repudiate  the  doctriue  stated  In  this 
opinion  and  Just  quoted. 

A  public  officer  is  an  agent  Of  the  state, 
and  his  acts  within  the  sphere  of  his  official 
duties  are  valid  upon  the  same  basic  prin- 
ciple as  that  upon  which  the  acts  of  agents 
within  the  apparent  scope  of  their  authority 
are  held  binding  upon  their  principals.  The 
reasons  which  relieve  the  public  from  in- 
quiry as  to  the  title  of  de  facto  officers  do  not 
apply  In  the  case  of  a  demand  of  the  state 
for  salary.  The  principal  must  be  presumed 
to  know  whether  or  not  one  acting  as  bis 
agent  has  right  to  do  ao,  if  that  question  is 


In  issue.  Moreover,  the  state  has  the  means, 
and  may  take  the  time,  to  determine  the 
question,  the  absence  of  which  circumstances 
on  the  part  of  Indlvidnals  is  the  principal 
ground  of  holding  acts  valid  as- to  them.  It 
has  been  said  that: 

"Tbe  de  facto  doctrine  is  one  of  those  leeal 
makeshifts  by  which  unlawful  or  irregular  cor- 
porate or  public  acts  are  legalized  for  certain 

Surpuses  OQ  tbe  score  of  necessity."    In  tbe 
latter  of  Hinglcr  &  Co.,  2M  N.  Y.  30,  07  N. 
E.  503,  Ann.  Cas.  1013C,  1036. 

Obvioufdy  there  is  no  necessity  tor  apply- 
ing It  in  an  actlrai  against  the  state  for  sal- 
ary or  fees.  Therefore  the  only  logical  basis 
for  paying  salary  to  one  in  office,  without 
determining  his  title.  Is  that  he  has  dis> 
charged  the  duties  of  the  office.  This  is 
recognized  In  El  Paso  County  v.  Rohde,  41 
Colo.  258,  95  Pac.  651.  16  L.  R.  A.  (N.  S.) 
704,  124  Am.  St.  R^.  134,  where  the  court 
gives  as  the  reason  for  holding  that  the  de 
Jure  officer  could  not  recover  from  the  county 
the  allowed  to  the  de  fbcto  <Acer  that 
"the  people  cannot  be  compelled  to  pay  twice 
for  the  same  advices."  Certainly  tliere  is 
here  no  recognititm  of  any  right  to  compen- 
sation without  services,  and  mere^  hecauae 
of  title  to  office.  Hence  our  cases  austain 
the  prindE^e  for  wlil<^  I  am  now  contend- 
ing, and  which  many  courts  have  recognised, 
as  above  shown. 

I  can  conceive  of  no  ground  of  pnUlc 
policy  upon  whidi,  of  two  claimants  for  an 
office,  the  one  who  has  in  good  faith  and 
with  reasonable  bairis  for  his  datm  dls- 
cfaarged  the  duties  of  the  office  should  be 
denied  compensation,  and  It  be  given  to  the 
other  who  has  done  nothing.  In  every  case, 
the  question  of  good  .faith  may  be  determined 
in  an  action  by  the  de  Jure  officer  against  the 
de  facto  officer  for  damages.  A  rule  of  law 
which  punishes  the  Innocent  as  yreil  as  the 
guilty,  when  the  cases  are  easily  dlstlngnish- 
able,  ought  not  to  be  adopted,  and  this  la 
especially  true  when  the  rule  baa  no  real 
foundation  in  either  reason  or  authority. 

The  Judgment  should  be  reversed. 


DICKINSON  V.  BRYANT.     (No.  8815.) 
(Supreme  Court  of  Oklahoma.    April  23,  1918.) 

(Syltahna  by  the  Court.) 

1.  Carriers  «=p2S0(1).  281  —  Cabbiaqe  or 
Parsen-  GEBS— Duty— Exceptions. 

Generally  the  contract  of  a  carrier  is  that 
it  will  carry  the  pasaoiiKcr  safely,  and  in  a 
proper  carriage,  nnd  nfToril  Mm  nafe  and  eon- 
vonient  means  for  entering  cars  and  alighting 
tlicrefrom,  but  It  (Iocs  not  contract  to  render 
him  persnnal  service  or  attention  beyond  thnL 
The  rp<'osnizml  exception  to  the  genera!  rule  is 
pasHpn^ers  who  by  reason  of  iUneaa.  greiit  ngr, 
or  other  infirmity  are  unable  to  help  tliemselves. 

2.  Carbiebs  «s»3S3— Necessitt  of  Pebsonal 
Service  ob  AnE.NTioN  —  Question  fob 
Jury. 

Whether  the  plaintiff  below  belongs  to  on« 
of  the  classes  within  the  exception  to  the  gen- 
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erfti  rule  is  a  qaesttoo  of  fact,  and  in  tbis  case 
tbe  same  was  properly  submitted  to  the  jury. 
8.  Carbiebs  ^253(3)— Carkiaqx  OT  Pabsbn- 

QEBS—" Railroad  Ticket." 
/The  ticket  issued  by  a  railroad  company  to 
a  passenccr  is  not  a  contract,  but  only  evidence 
of  the  right  of  transportation  fumiabed  to  the 
paesenRer  by  virtue  of  the  cootraet  m&de  by 
him  with  tbe  company  for  transportation, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Railroad 
Ticket.] 

4.  Carbiebs  «=>355,  382(1  7)— Carriage  of 
"  Passengers— Ejection— Evidence — Dauaq- 
Es— 'E^![ccs8IVB  Damages. 
Evidence  in  this  case  examined,  and  held, 
that  the  plaintiff  below  was  entitled  to  be  trans- 
ported from  Tezola  to  Oklahoma  City,  upon 
the  train  on  which  she  was  riding,  and  that 
her  ejection  therefrom  was  unlawful,  for  which 
the  company  was  liable  to  her  for  whatever 
damage  she  sustained.  And  this  question  of 
damage  havinf  been  aubmitted  to  the  jury,  and 
the  same  not  appearing  excessive  and  within 
the  issues  and  justified  by  the  evidence,  the 
iudgmcnt  of  the  lower  court  is  affirmed. 

Commissioners'  Opinion,  Dlylslon  No.  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty:  W.  C.  Crow,  Judge. 

Action  by  Mi^.  J.  H.  Bryant  against  J.  ilL 
Dickinson,  receiver  for  the  Chicago,,  Rock 
Island  &  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

B.  J.  Roberts,  O.  O.  Blake,  W.  H.  Moore* 
and  J.  E.  Da  Mars,  all  of  El  Reno,  for  plaln- 
tiff  in  error.  Vanght  ft  Brewer,  of  Okla- 
homa City,  for  defendant  In  error. 

HOOKKR,  C.  Mrs.  Bryant  recorered  a 
Judgment  iu  the  lower  court  for  the  alleged 
wrongful  ejection  from  one  of  the  trains'  of 
the  plaintiff  In  error,  and  to  reverse  which 
the  company  has  appealed  here.  Tbe  facts 
■re  as  follows: 

On  September  26,  1916,  Mrs.  Bryant  pur- 
chased a  ticket  at  the  office  of  the  company 
In  Tezola  for  passage  to  Oklahoma  Olty,  and 
also  a  half  tU^et  for  her  ten  year  old  boy 
tor  the  suae  purpose.  That  the  train  upon 
which  she  bad  been  waiting  was  late,  and 
tai  her  hurry  to  get  aboard  the  train  she  left 
her  purse  Mi  the  platform  at  Texola,  whldi 
contained  all  the  money  she  had  and  her 
tickets,  and  immediately  upon  entering  the 
tmln  she  was  Informed  that  some  one  on 
the  outside  was  attempting  to  deliver  to  her 
her  purse  containing  her  tickets  and  her 
money,  and  while  the  train  was  standing 
still  she  requested  the  conductor  to  get  her 
purse  for  her  and  explained  to  him  that  ber 
purse  contained  all  the  money  she  had  and 
the  tickets  for  transportation  for  herself 
Bt^d  son  to  Oklahoma  City.  She  was  induc- 
ed to  believe  by  the  acts  and  conduct  of  the 
conductor  that  he  would  procure  the  same 
for  her,  and  she  made  no  further  effort  her- 
self to  obtain  the  possession  thereof.  That 
shortly  after  the  train  started  en  route  to 
Oklahoma  City  the  conductor  or  auditor 


came  through  the  train  collecting  the  tickets 
from  the  passengers,  and  she  again  told  him 
that  she  had  requested  him  to  get  her  ticket 
for  her  at  Texola,  and  explained  the  situa- 
tion to  him,  but  she  was  informed  that  she 
would  be  compelled  to  get  off  the  train  at 
the  next  station,  which  was  Erlck,  and  that 
she  could  not  ride  without  either  paying 
her  fare  or  producing  a  ticket,  and  being 
told  that  fact  she  expressed*  a  willingness  to 
alight  from  the  train,  which  she  did  at  the 
station  of  Erick.  Just  as  she  was  alighting 
from  said  train  the  ticket  agent  at  Erick 
handed  to  the  c6nductor  in  charge  of  said 
train  a  message  from  the  ticket  agent  at 
Texola,  which  stated  in  substance  that  Mrs. 
Bryant  ha^  paid  for  a  ticket  for  transporta- 
tion from  Texola  to  Oklahoma  City  upon 
that  train,  and  that  said  ticket  was  in  his 
possession  at  Tezola,  and  that  she  was  en- 
titled to  be  transported  to  Okhihoma  Ci^ 
upon  that  train.  This  the  conductor  refused 
to  recognize  and  compelled  her  to  alight  and 
await  the  next  train,  which  was  some  time 
the  nezt  day,  and  to  procure  the  ticket  Itself 
frotn  a  parQr  who  brought  it  from  Tezola  to 
Brick  overiand. 

The  evidence  further  discloses  that  the 
plaintiff  below  was  a  large  fleshy  woman, 
unwieldy  In  her  movements,  afflicted  with 
rheumatism,  and  that  it  was  with  some  difB- 
culty  that  she  moved  from  place  to  place, 
and  it  is  asserted  that  this  fact  was  known 
by  the  agents  of  the  company  In  charge  of 
said  train,  and  tbat  her  condition  was  such 
that  it  was  the  duty  of  the  company  to  ren- 
der her  assistance  in  traveling,  and  that  on 
account  of  her  physical  condition  It  was  the 
duty  of  the  conductor,  when  requested  to 
get  her  purse  containing  the  tickets,  to  have 
procured  the  same  for  her. 

The  evidence  further  shows  that  the  plain- 
tiff below  alighted  from  the  train  at  Erick 
about  4  o'clock  In  the  afternoon  of  S^tem- 
ber  26th,  and  was  compelled  to  remain  there 
until  about  9  o'clock  on  September  27th  be- 
fore the  next  train  coming  to  Oklahoma  City 
arrived  there,  and  most  of  which  time  she 
spent  around  the  depot,  and  that  she  suf- 
fered some  inconvenience,  and  she  alleges 
that  on  account  of  her  ejection  from  said 
train,  the  humUiation  and  mortification  caus- 
ed to  her  thereby,  and  the  Inconvenience  and 
hardship  which  caused  her  physical  pain, 
suffering,  and  sickness,  that  she  was  dam- 
aged in  the  sum  of  $2,600.50. 

The  trial  court  gave  to  the  jury  two  In- 
structions, which  were  excepted  to  by  the 
company,  which  Instructions  are  as  follows: 

"Yon  are  instructed  that  if  you  find  from  a 
preponderance  of  the  evidence  that  at  or  about 
the  time  mentioned  in  plaintiffs  petition,  she 
bought  tickets  at  Texola,  Okl.,  entitling  her  and 
her  little  boy  to  be  carried  im  defendant's  line 
of  railroad  from  Texola,  Okl.,  to  Oldahoma  Ci^. 
OkL.  and  when  defendant's  train  approaclied 
Texola  plaintiff  brarded  same,  but  mislaid  her 
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pocketbook  containing  her  tickets  and  nxmeyr 
on  the  depot  platfoim,  and  got  on  the  train 
without  them,  out  believing  she  had  them,  and 
upon  entering  the  car  was  informed  by  a  pas- 
senger in  the  presence  and  hearing  of  the  con- 
ductor that  she  had  left  her  purse  lying  outside, 
and  if  you  further  belteye,  from  such  preponder- 
ance of  the  evidence,  that  the  plaintiff  waa  in 
a  feeble  physical  condition,  and  because  of  bodi- 
ly infirmities  could  move  about  with  great  diffi- 
culty, and  that  her  condition  was  seen  and 
known  by  the  defendant's  conductor  in  charge 
01  its  train,  and  plaintiff  informed  him  that 
sbe  had  left  her  purse  outside,  and  that  it  con* 
tained  her  tidcets  and  all  the  mcHiey  she  had, 
and  did  this  whUe  the  train  was  atandliv  at  the 
depot,  and  asked  the  conductor  if  be  would 
please  get  them  for  her,  and  there  was  time 
remaining  before  the  time  for  the  train  to  start, 
for  him  to  have  gotten  th^,  or  to  have  told 
her  he  would  not,  ao  that  others  might  do  so, 
and  such  conductor,  without  saying  that  he 
would  not  get  them,  started  down  the  aisle  of 
the  coach  towards  the  depot  as  if  to  get  the 
purse  containing  the  tickets,  and  did  not  do  so, 
and  did  not  tdH  plaintiff  he  would  not  do  so, 
but  came  back'  to  where  she  was  In  the  coach 
just  as  the  train  was  ready  to  start,  and  was 
asked  by  her  whether  bo  had  gotten  the  purse 
and  tickets,  it  was  then,  under  such  circumstanc- 
es, if  yoM  nnd  they  existed,  the  duty  of  the  con- 
ductor In  chaive  ot  the  defendant's  train  to 
have  then  and  there  told  plaintiff  she  would  not 
be  carried,  and  to  have  tncn  and  there  put  her 
off,  or  afforded  her  en  opportunity  to  get  off 
the  train.  And,  if  you  further  find  that  the 
circnmstances  mentioned  occurred,  as  stated, 
and  the  said  conductor  did  not  advise  plaintiff 
to  get  off  there  at  Tezola,  but  carried  her  on 
to  Erick,  Okl.,  and  aa  the  train  stopped,  defend- 
ant's station  and  ticket  agent  handed  the  con- 
dKtor  a  telegram  from  Uie  defendant's  ticket 
ogent  at  Tezola,  stating  in  substance  that  plain- 
tiff's purse,  money,  and  tickets  were  in  his 
possession,  and  to  carry  plaintiff  and  her  little 
boy  on  to  Oklahoma  City,  the  destination  nam- 
ed Id  the  tickets,  it  would  have  been,  under  all 
these  circumstances,  if  yon  find  from  a  prepon- 
derance of  the  evidence,  they  all  existed,  the 
duty  of  the  defendant  to  have  carried  plaintiff 
on  to  Oklahoma  Oity,  and  it  would  have  been 
a  violation  of  defendant's  duty  to  plaintiff,  and 
negligence  upon  the  part  of  the  company,  to 
eject  her  at  Erick;  and  If  you  find  that  all 
tnese  circumstances  existed,  and  that,  notwith- 
Btanding  the  same,  the  condnctor  ejected  plain- 
tiff at  Erick,  his  act  would  have  constituted 
negligence  upon  the  part  of  defendant,  and  a 
violation  of  its  duty  toward  plaintiff,  and  ;ou 
should  find  the  issues  for  plaintiff." 

"Ton  are  instructed  that,  ordinarily,  a  car- 
rier of  passengers  is  under  no  duty  to  give  to 
a  passenger  personal  services  or  attention ;  but 
there  is  an  exception  to  this  general  rule,  in 
this,  that  if  by  reason  of  illness,  great  age,  or 
other  bodily  infirmly,  the  passenger  is  unable 
to  bdp  herself,  and  this  Is  known  to  the  car- 
rier, a  duty  upon  its  part  may  arise,  to  render 
to  the  passenger  such  reasonable  personal  serv- 
ices and  attentions  as  are  commensurate  with 
tiie  circumstances,  situation,  and  necessities  of 
such  passenger  at  the  time  existing  and  known 
to  the  carrier.  And  in  this  case,  whether  or  not 
the  evidence  brings  it  within  the  exception  stat- 
ed is  for  you  to  determine  from  all  the  facts, 
circumstances,  and  evidence  before  you." 

The  plaintiff  in  error  has  assigned  sewral 
•  reasons  why  tHis  cause  should  be  reversed: 
First,  it  is  contended  thht  no  duty  rested 
upon  the  conductor  in  charge  of  this  train  to 
procure  for  her  her  pocketbook  or  purse  con- 
taining her  money  and  her  tickets ;  second, 
that  no  duty  rested  upon  the  company  to 
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I  carry  her  upon  said  train  without  her  trans- 
portation ;  third,  her  Injuries  were  not  the 
proximate  result  of  the  negligence  complained 
of ;  fourth,  no  proof  of  the  value  of  any  lost 
time,  and  that  the  damages  are  excessive 
as  awarded  to  her  by  tbe  Jury;  and,  fifth, 
erroneous  Instructions  given  hy  the  court 
and  excepted  to  by  the  plaintiff  in  error. 

[1]  This  court  In  SL  L.  &  S.  F.  Ry.  Co.  T. 
Flek,  47  Okl.  530,  149  Pac.  1126,  said: 

"Generally,  the  contract  of  a  carrier  is  tiiftt 
it  wUl  carry  the  passenger  safely  and  in  a 
proper  carriage,  and  afford  him  safe  and  con- 
venient means  for  entering  cars  and  alightimr 
therefrom;  but  it  does  not  contract  to  render 
him  personal  service  or  attention  beyond  thaL 
Tbe  recognized  exceptions  to  the  general  rule 
are  passengers  who,  by  reason  of  iUness,  great 
age,  or  .other  infirmity,  are  unable  to  help  them- 
selves." 

And  in  4  B.  C.  L.  p.  1160,  It  la  said: 
"While,  as  a  general  rule,  a  carrier  ot  passen- 
gers is  not  bound  to  anticipate  or  to  guard 
against  an  injurious  result  which  would  happen 
only  to  a  person  of  peculiar  sensitiveness,  yet 
there  are  numerous  deciwons  to  the  efhct  that 
a  side  or  aged  person,  a  delicate  woman,  a 
lame  man  or  a  child,  or  one  not  In  fuU  pos- 
session of  his  faculties,  is  entitled  to  more  at- 
tention and  care  from  a  carrier  than  one  in 
good  health  and  under  no  disability,  and  that 
where  physical  or  mental  weakness  or  disability 
is  apparent  to,  or  is  brought  to  the  attention 
of  the  carrier,  the  high  degree  of  care  which 
the  law  imposes  upon  him  requires  the  carrier 
to  take  notice  of  the  disability  and  conduct  him- 
self accordingly." 

it]  The  defendant  In  error  contends  that 
she  at  the  time  was  one  of  the  classes  of 
Individuals  within  the  exception  to  the  rule. 
The  evidence  introduced  by  her  sought  to 
show  that  she  was  rheumatic  and  otherwise 
afflicted;  that  she  moved  with  great  difficul- 
ty, and  on  account  of  her  physical  size  and 
her  idiyslcal  ailment,  it  became  the  duty  ot 
the  oranpany  as  a  common  carrier  to  Show 
her  more  care  than  the  ordinary  passenger. 
This  question  was  properly  submitted  to  the 
Jury,  and  tbe  Jury  was  in  a  better  condition, 
having  seen  the  plaintiff  below,  to  determine 
that  Issue  than  this  court.  There  being  some 
evidence  which  would  Justify  the  conclusion 
that  she  was  within  the  excepted  class,  and 
the  Jury  having  so  found,  and  the  verdict 
being  approved  by  the  court  under  our  es- 
tablished rule,  we  cannot  Interfere  with  the 
verdict  of  the  Jury ;  there  being  some  evi- 
dence to  support  It. 

[3, 4]  It  is  contended  by  the  defendant  in 
error  that  she  believed  at  the  time  she  In- 
formed tbe  conductor  that  she  bad  left  her 
pocketbook  upon  the  platform,  and  that  some 
one  on  the  outside  was  trying  to  deliver  it 
to  her,  and  requested  blm  to  get  it  for  her, 
that  he,  by  his  conduct,  led  her  to  believe  that 
be  would  do  so,  and  In  tbe  light  of  tbe  tei-tl- 
mony  here  we  cannot  say  that  she  was  not 
Justified  In  so  believing;  but,  be  that  aa  It 
may,  when  tbe  conductor  was  notified 
through  tbe  agent  at  Erldc  by  means  of  this 
telegram  forwarded  by  the  agent  at  Texola 
that  this  defendant  In  error  had  piu-chased 
a  th^et  which  entitled  her  to  transportation 
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from  Tezola  to  Oklflhoma  City,  and  that 
ticket  was  tb^  In  his  possession  aa  tbe  agent 
of  'tbe  company  in  Texola,  we  are  of  the 
opinion  that  the  conductor  of  tbe  train  had 
no  right  or  authority  to  compel  her  to  nli{^t 
from  said  train  at  Erick,  but  she  had  the 
right  to  be  transported  to  Oklahoma  City  on 
that  train,  and  in  removing  her  at  Erick  a 
wrong  was  inflicted  upon  her  to  recover 
whl<^  this  action  can  he  maintained. 

This  court  in  the  case  of  St.  L.  &  S.  F.  R. 
Ca  V.  Nichols,  39  OkL  622,  136  Paa  159, 
said: 

"Tbe  payment  of  fare  or  the  possesnion  of  a 
ticket  or  pass,  although  Oie  usual  aridmce  of 
the  right  of  a  person  to  ride  on  a  train,  are  not 
absolutely  essential  to  tbe  creation  of  the  rela- 
tion of  pasacnger  and  carrier,  bo  far  as  relates 
to  tbe  carrier's  liability  for  injunes  to  pas- 
•engei"— citing  Simmons  Oregon  R.  Oo.,  41 
Or.  151.  68  Paa  440,  1022;  Hntcfalnaon  on 
Carriers,  toL  2,  |  1019. 

In  4  K  €!.  L.  p.  U12,  It  Is  said: 
"With  regard  to  the  nature  of  a  ticket  in  the 
ordinary  form  Isaaed  by  a  common  carrier,  the 
authorities  are,  apparently  at  least,  in  irrecon- 
cilable conflict.  According  to  numerous  deci- 
sions such  a  ticket  does  not  constitute  the  con- 
tract between  the  Mrties  unless  made  so  by  ex- 
press agreement.  It  Is  in  the  nature  of  a  re- 
ceipt for  the  passage  money,  and  Is  generally 
only  a  token,  the  purpose  of  which  is  to  enaWe 
the  carrier  to  recognise  the  bearer  as  the  per- 
son entitled  to  be  carried.  Sudi  ticket  is  con- 
sidered not  to  be  the  evidence  of  the  terms  of 
the  contract  of  passage  and  not  conclusive  of 
the  right  to  passage,  but  only  a  token  that  the 
ordinary  contract  implied  by  law'  has  been  en- 
tered into.  *  *  *  Accorduig  to  this  view  one 
who  makes  a  valid  contract  with  a  carrier  is  on- 
titled  to  passage  according  to  its  terms,  even 
though  the  ticket  or  transfer  given  is  defec- 
tive in  failing  to  express  these  terms.".  (Abund- 
ant authorities  are  cited  in  the  text  supporting 
the  doctrine  above  announced.  Ilowever,  there 
are  abundant  authorities  to  the  effect  that  as 
between  a  passenger  and  the  carrier's  conduc- 
tor, the  passenger's  ticket  or  transfer  is  con- 
clusive evidence  of  the  passenger's  rifdit  to  ride, 
and  constitutes  the  contract  between  himself 
and  the  carrier.) 

Also  In  5  R.  C.  li.  p.  12S,  It  Is  said: 
"While  tbo  decisions  are  in  direct  and  palpa- 
ble conflict  on  the  queetiog,  the  better  rule,  and 
that  supported  by  the  weight  of  recent  author- 
ity, appears  to  be  that  a  passenger  who  is 
ejected  because  tiie  iidxt  presented  by  him  is 
invalid,  where  such  invalidity  is  through  the 
fault  of  the  carrier,  may  recover  for  the  inju- 
ries sustained  by  reason  of  the  ejection.  This  is 
on  the  principle  that  it  Is  the  contract  and  not 
tho  ticket  that  gives  the  right  to  transportation, 
and  that  conscQoently  a  person  who  makes  a 
valid  contract  is  entitled  to  passage  according 
to  its  terms,  though  the  face  of  the  ticket  fur- 
nished him  may  not  in  any  true  sense  express 
the  contract:  and  since  tbo  passenger  is  not 
required  in  law,  nor  allowed  in  fact,  to  print 
or  write  or  stamp  the  ticket,  but  the  carrier 
alone  has  that  right,  tbe  authorities  supporting 
thia  view  hold  that  the  passenger  is  authorized 
to  believe  and  presume  that  such  right  will  be 
properly  exerdaed,  and  that  the  ticket  when 
delivered  is  a  faithful  expression  of  the  con- 
tract as  made.  He  has,  therefore,  a  right  to 
rely  on  the  statements  and  acts  of  the  tidtet 
agent,  and  Is  not  bound,  aa  a  matter  of  law,  to 
read  or  examine  his  transportati<n  before  taking 
the  train,  hut  It  la  for  the  jury  to  say  whether 


he  was  negligent  In  not  doing  so.  It  is  the  duty 
of  a  conductor,  whoi  doubt  arises  as  to  a  ticket, 
to  listen  to  and  accept  any  reasonable  explana- 
tion offered  by  the  holder,  and  if  he  does  not, 
he  takes  tbe  chance  of  rendering  tbe  company 
liable  for  an  illegal  expnlsion." 

And  In  5  Cyc.  p.  570,  it  Is  said: 
"There  has  been  some  diversity  of  opinion  as 
to  whether  a  railroad  ticket,  or  other  similar 
ticket,  entitling  the  passenger  to  transportation, 
is  to  be  deemed  a  contract  The  ordinary  tick- 
et ia  not  a  contract,  but  is  evidence  of  the 
right  to  transportation  furnished  to  tbe  passen- 
ger in  coneeguence  of  a  contract  to  carry,  and 
intended  to  enable  the  passenger  to  secure 
transportation,  under  tbe  rules  and  regulations 
of  the  carrier  in  performance  of  such  contract 
•  •  *  As  to  the  ordinary  ticket,  however,  it 
has  been  held  that  it  does  not  preclude  parol 
evidence  to  show  the  contract  of  transportation. 
On  the  other  hand,  the  ticket  is  prima  facie 
evidence  of  tbe  passenger'a  right  to  transports- 

tl<Hl.    •    •    •  " 

Under  tbe  authorities  above  dted  and 
quoted  we  are  of  tbe  opinion  that  the  ticket 
Is  merely  evidence  of  the  making  of  a  con- 
tract, and  tbat  when  the  company  knew  of 
tbe  existence  of  the  facts  here  shown  It  was 
tbe  duty  of  tbe  company  to  transport  tbe  de- 
fendant In  error  to  bar  destination  at  Okla- 
homa City. 

Tbe  damages  recovered  bere  in  the  sum  of 
$750  we  cannot  say  are  unreasonable  for  tbe 
humiliation  and  wounded  feelings  suffered 
by  her  on  account  of  this  unlawful  ejection. 
Tlie  fact  that  she  went  voluntarily  from  tbe 
train  before  being  removed  by  force  cannot 
affect  ber  right  to  recover  In  this  action. 
Taking  Into  conalderaaon  ber  physical  con- 
dition, tbe  inconvenienGe  suffered  by  one  af- 
flicted with  rheumatism,  and  being  so  un- 
wieldy In  body,  together  with  tbe  other  at- 
tentat circumstances,  we  do  not  feel  at  lib- 
erty to  interfere  wlCh  this  verdict  on  account 
of  the  amount  thereof.  Tbe  damages  here 
awarded  are  fully  sustained  by  tbe  evidence 
and  tbe  pleadings  and  are  not  excessive. 

T3ie  Instructions  of  the  court  complained 
of  fairly  present  tbe  law  of  the  case  to  the 
jury  as  we  view  It,  nnd  finding  no  error  in 
this  record  prejudicial  to  tbe  rights  of  tbe 
plaintiff  In  error,  this  cause  Is  atflrmed. 

PER  CURIAM.   Adopted  In  whole. 


MUIRHEID  V.  NOELL  et  aL    (No.  9528.) 
(Supreme  Court  of  Oklahoma.  April  16, 1918.) 

(SjfUaiui  by  Editorial  Staff.) 

Appeal  and  Ebbor  «s>7S1(1>--Abbtbact  ob 
Hypothetical  Questions— Disuissal. 
Where  the  questions  involved  in  a  proceed- 
ing in  error  have  become  abstract  and  hypo- 
thetleal,  the  proceeding  will  be  diamissed. 

Error  from  District  Court,  tfay  County; 
William  M.  Bowles,  Judge. 

Action  between  J.  F.  Muirheld  and  William 
F.  Noell  and  others.  Judgment  for  the  latter, 
and  the  fbrmer  brli^  error.  Dismissed. 
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Sam  E.  SuUlraD  and  J.  H.  HtU.  both  of 
Newkirk,  for  plaintiff  in  error.  G.  A.  Ctaap- 
peU,  of  Newklrk,  for  defendants  in  error. 

PER  CURIAM.  A  motion  to  dismiss  this 
proceeding  in  erroc  upon  the  ground  that  the 
question  involved  herein  had  become  purely 
abstract  and  hypothetical  was  overrated  by 
the  court  on  the  2eth  day  of  March,  1918. 
Subsequently,  in  presenting  another  question 
in  a  proceeding  growing  out  of  the  same 
transaction,  wherein  the  same  counsel  ap- 
peared for  the  same  parties,  it  was  admitted 
by  counsel  for  both  sides  that  the  question 
involved  herein  has  become  moot  and  hypo- 
thetical. 

In  pursuance  of  this  admission  and  agree- 
ment of  counsel,  the  former  order  overrulli^ 
said  motion  to  dismiss  is  vacated  and  set 
aside,  and  said  hiotlon  to  dismiss  is  hereby 
sustained,  and  said  proceeding  In  error  is 
dismissed  at  the  cost  of  plaintKT  in  error, 
for  the  reason  that  the  question  Involved  lias 
become  abstract  and  hypotheticaL  All  the 
Justices  concur. 


POTTAWATOMIE  COUNTY  et  aL  t.  ALEX- 
ANDER, Goonty  Assessor.    (No.  7991.) 

(Suprone  Court  (tf  Oklahoma.  April  16, 191S.) 

(Byllabua  by  the  Court.) 

1.  Statutes  ^=>10&  —  AjCENnicENT  —  Con- 
struction. 

An  act  to  amend-  a  particular  section  of  a 
general  law  is  limited  in  its  scope  to  th«  sub- 
ject-matter of  the  section  projMMed  to  be  amend- 
ed. Such  amendment  ex  vi  termini  implies 
merely  a  change  of  its  provIMMis  upon  the  same 
subject  to  which  the  original  section  relates. 

2.  Statutes  amendment— New  Mat- 
ter. 

Though  a  particular  sectloB  of  a  law  may 
by  amendment  be  broadened  so  as -to  bring  witb- 
in  its  provisions  matter  which  could  logically 
and  legally  have  been  placed  in  it  origmally, 
such  new  matter  must  be  something  whicb  had 
not  been  already  specially  and  differently  pro- 
Tided  for  in  another  section  of  the  same  statute 
and  to  which  aectioa  uo  reference  is  made  in 
the  amenilutory  law. 

3.  Statutes  4t='141(l)— Amendment— Refeb- 
BNCE  TO  Title  —  Conbtitctional  Provi- 
sions. 

That  portion  of  section  1,  c  210,  Act  of 
May  17,  1913  (Sess.  Laws  1913,  pp.  463,  464), 
which  undertakes  to  limit  the  compensation  of 
county  assettsfirs  to  the  value  of  tne  property 
assesKcd,  excluding  "values  placed  upon  public 
Bcrviee  curirarations,  or  other  property  assess- 
ed by  the  ^tnte  Board  of  Kqualization,"  being 
amendatory  both  in  form  and  in  fact,  is  repug- 
nant to  and  violative  of  section  57,  art.  5,  of 
the  Constitution,  requiring  that  "no  law  shall 
be  •  *  •  amended  •  •  •  by  reference  to 
its  title  only ;  but  so  much  thereof  as  is  *  *  * 
amended  "  •  •  shall  be  re-enacted  and  pub- 
lished at  length." 

Error  from  IMstrlct  Court,  Pottawatomie 
County ;  Chas.  B.  Wilson,  Jr.,  Judga 

From  a  Judgment  allowing  a  claim  of  H. 
H.  Alexander,  County  Assessor,  against  Pot- 


tawatfunle  Comity,  the  Board  of  County 
Commissioners  prosecute  error.  Affirmed. 

C.  W.  Friend,  Co.  Atty.,  of  Shawnee,  Clar- 
ence Roblson,  Asst.  Co.  Atty.,  of  Tecumseh 
(W.  H.  Voyles,  Co.  Atty.,  of  Vlnlta,  amicus 
curlie),  for  plaintiffs  in  error.  Park  Wyatt, 
of  Tecumseh,  for  defnidant  In  error. 

SHARP,  0.  J.  [31  The  one  question  neces- 
sary to  a  determination  of  the  proceedings 
in  error  brought  here  for  review  by  the  board 
of  county  commissioners  of  Pottawatomie 
county  is  the  c(Muitltutionality  of  an  act  of 
the  Legislature  approved  May  17,  1913,  entl- 
tied  "An  act  amending  section  8  of  chapter 
152  of  the  Ses8i<m  Laws  ot  Oklahoma.  1911. 
and  declaring  an  anergency"  (Sess.  I.aws 
1913,  pp.  463,  464).  If  the  act  is  constltuUoa- 
al,  the  Judgment  of  tlie  trial  court  in  allow- 
ing the  claim  of  the  county  asaeaBor  based  <m 
the  assessed  valuation  of  public  service  cor- 
porations in  Pottawatomie  cotmty  must  be 
reversed.  If,  on  the  other  hand,  the  act  vio- 
lates section  57,  art  S,  of  the  Constltutitm, 
requiring  that  no  law  shall  be  revived, 
amended,  or  the  provisions  thereof  ^tended 
or  conferred  by  reference  to  its  title  only,  bat 
so  much  thereof  as  la  revived,  amended,  ex- 
tended, or  conferred  shall  be  enacted  and 
published  at  length,  the  Judgment  of  the  trial 
court  should  be  affirmed. 

But  two  sections  of  chapter  1S2  of  the 
Laws  of  1911  require  ccmsideration.  Tbsm 
are  section  3,  fixing  the  duties  and  prescrib- 
ing the  power  of  the  county  assessor,  and  sec- 
tion 16,  fixing  the  oompmsatlon  of  the  coun- 
ty assessor  and  bis  d^nules.  Aa  already 
seen,  the  amendatory  act  of  1913  purports 
only  to  amend  section  3.  The  amended  sec- 
tion differs  from  section  3  of  tiie  original  act 
In  three  particulars: 

(1)  It  omits  therefrom  the  following  imma- 
terial words:  "In  the  performance  of  his 
duties  as  provided  in  this  act" 

(2)  It  adds  the  following: 

"And  to  comiiel  the  attendance  of  necesMirr 
witnesses  and  the  production  and  inspection  <k 
necessary  books  and  papers  by  the  issuance  of 
subpuenaes  therefor  to  properly  perform  bis  do* 
ties  hereunder." 

(3)  It  adds  a  new  clause,  in  form  a  pro- 
viso, as  follows: 

"Provided  the  comp«tisation  herein  enumerat- 
ed shall  not  include  ralues  iriaced  upon  public 
service  corporations,  or  other  proper^  assessed 
by  the  State  Board  of  Equalisation." 

Neitbw  the  first  nor  second  amendments 
are  pertinent  to  the  question  here  presented. 
The  latter,  or  proviso,  limiting  the  conii>eusa- 
tion  of  the  county  assessor,  is  relied  upon  by 
the  hoard  of  county  commissioners  to  defeat 
the  assessor's  claltn  for  compensation.  Un- 
der the  law  as  it  existed  prior  to  the  passage 
and  approval  of  the  amended  statute,  coun- 
ty assessors  were  entitled  to  compensation 
based  upon  the  entire  property  valuation  of 
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the  county,  including  values  placed  upon  pub- 
lic service  corporations  or  other  property 
assessed  hy  the  State  Board  of  Equalization. 
This  was  determined  In  Thomas  v.  Commis- 
sioners of  Hughes  County.  43  OkL  616,  143 
Pac.  666.  As  seen  at  a  glance,  the  proviso  In 
the  amended  act  Is  properly  an  amendment, 
not  to  section  3  of  the  original  act,  but  to 
section  16.  In  Its  effort  to  amend  the  stat- 
ute, the  Legislature  selected  a  restrictive  ti- 
tle. In  that  It  purported  only  to  amend  sec- 
tion 3  of  the  old  act.  In  such  circumstances, 
could  the  lyegislature  constitutionally  Intro- 
duce into  the  amendmmt,  a  subject  formerly 
considered  only  under  another  section?  The 
answer  to  the  Inquiry  suggested  determines 
the  case. 

Had  tbe  amended  act  been  entitle  gener- 
ally as  an  act  to  amend  chapter  152,  any 
amendment  germane  and  pertinent  might 
have  been  made;  but,  being  specifically  llmr 
ited  to  the  section  designated,  the  interpola- 
tion by  proviso  of  a  new  subject  dealt  witti 
In  another  aection  of  tbe  old  act  was  not 
pennlsslble.  Any  farther  changes  than  those 
designated  In  the  title  were  precluded  by 
the  specific  ennmeration  of  those  named. 

As  stated  In  Cooley's  Oonst.  Urn.  (Sth  Ed.) 
179: 

"As  the  LegiBlature  might  make  the  title  to 
an  act  as  restrictive  as  tbey  please,  it  is  obvious 
that  they  may  aometinies  so  frame  it  as  to  pre- 
clude many  matters  being  incladed  in  the  net 
which  might  with  entire  propriety  have  been  em- 
braced in  one  enactment  with  the  matters  in- 
dicated by  the  title,  but  which  must  now  be  ex- 
cluded because  the  title  has  been  made  unnec- 
essarily restrictive.  The  courts  cannot  mlarge 
the  scope  of  the  title :  tbey  are  vested  with  no 
dispensing  power.  The  Constitution  has  made 
the  title  the  conclusive  index  to  the  legislative 
intent  as  to  what  shall  have  operation.  It  is 
no  answer  to  say  that  the  titie  might  have  been 
made  more  comprehensive.  If  In  fact  the  I^eg- 
ialflture  has  not  seen  fit  to  make  It  so." 

The  constitutional  requirement  preaorlbtng 
the  manner  In  which  statutes  may  be  revived 
or  amended  is  found  In  the  constitutions  ijt 
many  of  the  states.  Its  purpose  Is  peiiiaps 
nowhere  better  stated  than  by  Justice  Oooley 
in  People  t.  Mahacey,  13  Mich.  4S1,  where 
the  learned  Jurist,  speaking  to  a  similar  pro- 
vision of  the  Michigau  Constitution,  said: 

"The  mischief  designed  to  be  remedied  was 
the  enactment  of  amendatory  statutes  in  terms 
so  blind  that  legislators  themselves  were  some- 
times deceived  in  regard  to  their  effect,  aad  the 
public,  from  the  dimculty  in  making  the  neces- 
sary examination  and  comparison,  failed  to  he- 
come  apprised  of  the  changes  made  in  the  laws. 
An  amendatory  act  which  nurported  only  to 
insert  certain  words,  or  to  suostitute  one  phrase 
for  another  in  an  act  or  section  which  was  only 
referred  to  but  not  republished,  was  well  cal- 
culated to  mislead  the  careless  as  to  its  rffpct, 
and  was  perhaps,  sometimes  drawn  in  that 
"form  for  that  express  purpose.  Endless  confu- 
sion was  thus  introduced  into  the  law,  and  the 
Constitution  wisely  prohibited  such  legislation. 
But  an  act  complete  in  itself  is  not  within  the 
mischief  designed  to  be  remedied  by  this  provi* 
sion,  and  cannot  be  held  to  be  pronibited  by  it 
without  violating  its  plain  intent." 


See,  also,  Mok  v.  Detroit  Bldg.  &  Sav.  A8.s'n, 
30  Mich.  511;  Bush  T.  Indianapolis,  120  Ind. 
476.  22  N.  B.  422. 

[1]  It  is  held  generally  that,  where  the  title 
of  the  amendatory  act  si)ecifles  the  section  or 
sections  to  be  amended,  the  amendment  raust 
be  germane  to  the  subject-matter  of  the  sec- 
tions spedfled,  and  that  amendments  of  other 
sections,  not  specified,  will  be  void.  Lewis' 
Sutherland,  Stat.  Const.  §  139. 

State  V.  American  Sugar  Kef.  Co.,  106  La. 
663.  81  South.  181,  Is  a  case  involving  a  state 
of  facts  very  similar  to  the  one  under  con- 
sideration.  There,  the  act  of  the  Louisiana 
Legislature  under  conslderati<m  purported 
to  amend  and  re-enact  sections  10, 12,  and  14 
of  an  act  of  1898.  At  the  close  of  section  10, 
as  re-enacted,  were  the  words: 

"Provided  farther,  that  for  carrying  on  the 
business  of  refining  sugar  and  molasses  or  ^- 
ther  of  them,  the  annual  state  license  shall  be 
one-eighth  of  one  per  cent,  upon  the  gross  an- 
nual receipts  of  such  huBiness.^'  Act  No.  108  of 
1900. 

The  title  to  the  amended  act  did  not  name 
section  11  of  the  act  of  1898.  The  amend- 
ment of  section  10  transported  out  of  section 
11  of  the  original  act  into  sectlcm  10  of  that 
act  the  subject-matter  there  considered.  Tbe 
proviso  to  section  10  was  declared  unconstitu- 
tional. The  opinion  is  an  able  one.  E^om  it 
we  learn  that  the  same  rule  and  reasons 
which  prevent  tbe  Legislature  In  enacting  a 
general  law  on  a  particular  subject,  from  in- 
serting  In  the  body  of  the  law  additional  sub- 
jects not  covered  by  the  title,  prevent  that 
body,  when  it  enacts  a  law  directed  by  Its 
title  specially  to  the  amendment  of  a  particu- 
lar section  of  a  law  (that  Is,  to  the  alteration 
of  the  particular  matters  contained  in  that 
section),  from  putting  for  the  first  time  into 
that  section  distinct  matters  not  Included  In 
it  before  the  amendment,  when  the  matters 
so  thrown  In  are,  after  being  altered,  those 
which  had'been  specially  and  otherwise  pro-. 
Tided  for  in  another  section  of  the  same  law. 
That  as  the  Legislature,  in  a  law  purporting 
to  deal  generally  by.  amendment  with  a  pre- 
existing law,  has  to  keep  Inside  of  the  objects 
provided  for  In  the  original  law,  so  it  has  In 
a  law  purporting  to  deal  with  a  ^lecial  sec- 
tion to  keep  within  the  things  provided  for  in 
that  section.  It  Is  not  sufficient  that  these 
things  should  have  been  classed  as  matters 
falling  legally  and  properly  under  the  general 
title  of  the  original  law.  It  may  be  that  a 
particular  section  of  a  law  may,  by  amend- 
ment, be  broadened  so  as  to  bring  within  Its 
provlEdons  some  partlculaf  matter  which 
could  logically  and  legally  have  been  placed 
in  It  originally;  but  this  matter  must  be 
something  which  had  not  already  been  pro- 
vided for  In  another  section  of  the  same  stat- 
ute which  was  proposed  to  be  amended. 

[2]  Also,  In  Dolese  v.  Pierce,  124  III.  140, 
16  N.  E.  218,  it  was  held  that: 

"An  act  to  amend  certain  sections  of  .  a  gener- 
al law  ts  limited  in  its  scope  to  the  subject- 
matter  of  the  section  proposed  to  be  amended. 
In  such  case,  the  introduction  of  any  new  sub- 
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Btantive  matter  not  gcrmaae  or  pertinent  to 
that  contained  in  the  original  sections  cannot  be 
regarded  as  an  amendment  thereto^  but  must 
be  regarded  as  independent  legislation  upon  a 
matter  not  embraced  in  the  title  of  the  act,  and 
therefore  void.  The  amendment  of  an  net  in 
general,  or  of  a  particular  section  of  an  act,  ex 
vi  termini,  implies  merely  a  change  of  its  pro- 
tUIods  upon  tne  same  subject  to  which  the  act 
or  section  relates." 

Other  cases  bearing  upoa  the  qaestioia  at 
hand  are  Cltr  of  Fond  Creek  t.  Haskell,  21 
OkL  711.  97  Pac.  338;  In  re  Lee,  168  Pac.  53; 
State  ex  rel,  Atty.  Gen.  v.  Baokers'  and  Mer- 
chants' Mut.  Ben.  Ass'n,  23  Kan.  499;  Hicks 
V.  Davis,  State  Auditor,  97  Kan.  312,  154  Paa 
1030 ;  Board  of  Commissioners  v.  Aspen  Min. 
&  Smelt.  Co..  3  Colo.  App.  228,  32  Pac.  717 ; 
Ex  parte  Hewlett,  22  Nev.  333,  40  Pac.  96 ; 
State  ex  reL  Orabam  t.  TtU>ets,  52  Neb.  228, 
71  N.  W.  990,  66  Am.  St.  Rep.  492. 

liiere  would  seem  to  be  no  reasonable 
donbt  that  the  act  in  question  is  repugnant 
to  section  57.  art  5,  of  the  Constltatlon  In  so 
tar  as  it  sought  to  place  a  limitation  upon 
the  compensation  of  county  assessors.  One 
of  the  principle  purposes  of  the  amendatory 
act,  if  Indeed  not  the  main  purpose,  was  to 
amend  a  section  other  than  the  one  which  it 
proposed  to  amend  by  transferring  and  In- 
serting such  amended  matter  as  a  proviso  to 
the  amended  section  which  theretofore  had 
no  reference  to  the  sabject-matter  of  the  pro- 
viso. This  the  Legislature  could  not  constitu- 
tionally do. 

The  Judgment  ot  the  trial  court  is  affirmed. 
All  the  Justices  ctmcurring. 


CABRELL.  County  Assessor,  v.  BOARD  OF 
COM'RS  OF  HUGHES  CODNTy. 
(No.  S014J 

(Supreme  CoDrt  of  Oklahoma.   April  16,  1818-.) 

fSyUahuM  bv  the  Court.) 

AMEHDinnT  OF  Statute. 

Same  as  Pottawatomie  County  et  al.  v. 
Alexander,  Gonnty  Assessor,  172  Pac.  436.  this 
day  dedded. 

Error  from  District  Court,  Hughes  Coun- 
ty;  George  O.  Crump,  Jndge. 

From  a  Judgment  allowing  a  claim  of  N. 
A.  GarrelL  County  Assessor,  against  Hughes 
Oonnfy,  the  Board  of  County  GomtolS8lon«« 
prosecute  error.    Reversed  and  remanded. 

W.  T.  Anglin,  ot  HoldenTllle,  for  plaintiff 
In  error,  Tom  H.  Fancber  and  G.  R.  Stir- 
man,  both  of  HoldenvUIe,  tor  defendant  In 
error. 

SHARP,  0.  3.  The  proceedings  in  error 
In  this  case  Involve  the  identical  question 
this  day  decided  In  County  Commlsslonora 
of  Pottawatomie  County  v.  Alexander,  172 
Pac  436.  Upon  the  authority  of  that  case, 
the  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded  tor  further  proceed- 


ings not  Inconsistent  with  the  rule  announc- 
ed In  the  above-wtltled  cause.  All  the  Jus- 
tices concur. 


LITTLEFIELD  v.  GARNER  et  aL 
(No.  9784.) 

(Supreme  Court  of  Oklahoma.   April  28, 191&> 

(SyUabM  bp  tie  Court.) 
Appeal  and  Ebrob  356— Time  fob  Tak- 
ing Appeal— DiBuxBSAL, 
Where  plaintiff  in  error  fails  to  file  his  ap- 
peal in  this  court  within  six  months  from  the 
date  of  the  rendition  of  the  judgment  or  order 
appealed  from,  as  required  by  chapter  18,  p. 
35,  Ses9.  Laws  1910-11.  the  same  will  be  dis- 
missed for  want  of  jurisdiction. 

Error  from  District  Court,  Caddo  Coun- 
ty ;  Will  Linn,  Judge. 

Action  by  J.  E.  Littlefleld  against  John  D. 
Gamer  and  others.  From  a  final  order  sus- 
taining defendant  Guner's  demurrer  to  a 
second  amended  petition,  plaintiff  brings  er- 
ror. Dismissed. 

L,  E.  McKnlght,  of  Anadarko.  for  plaintiff 
in  error.  Geo.  T.  Webster,  ot  Clinton,  and 
Dyke  BalUnger,  of  Miami,  tor  defendants 
in  error. 

RAINET,  J.  The  final  order  appealed 
from  In  this  case  Is  that  of  the  district  court 
of  Caddo  county,  Okl.,  In  sustaining  the  de- 
murrer of  the  defendant  In  error  John  D. 
Gamer  to  the  second  amended  petition  filed 
by  the  plaintiff  In  error,  J.  E.  Littlefleld, 
which  order  ot  the  court  was  made  on  the 
Sd  day  of  September,  1917.  On  that  day 
the  plaintiff  in  error  gave  notice  of  appeal, 
and  on  March  6,  1918,  the  petition  in  error 
and  case-made  were  filed  in  this  court.  The 
defendant  In  error  John  D.  Gamer  has  filed 
a  motion  to  dismiss  the  appeal,  on  the  ground 
that  the  Supreme  Court  Is  without  Jurisdic- 
tion of  the  case,  for  the  reason  that  the  said 
petition  in  error  and  case-i^iade  were  not  filed 
in  this  court  within  six  months  from  the 
date  of  the  order  appealed  from.  No  re- 
sponse has  been  filed  to  this  motion,  doubtless 
for  the  reason  that  under  the  numerous 
decisions  of  this  court  the  same  would  have 
been  unavailing.  Thomason  et  al.  v.  Champ- 
lln,  43  Okl.  86, 141  Pac.  411 ;  Gnskln  v.  Slm- 
mons-Burk  Clothing  Co.,  38  OkL  228,  132 
Pac,  821. 

For  the  reasons  stated,  the  appeal  Is  dis- 
missed. All  the  Justices  concur. 


JAMES  McTORD  CO.  v.  JOHNSON  GRO- 
CERY CO,  et  al.    (No.  &«28.) 
(Supreme  Court  of  Oklahoma.   April  16,  1918.) 

fBullalut  hv  the  Oomrt.) 

1.  JuoeifENT  e=>948(l).  968(1>  —  Res  Judi- 
cata—Pleading. 
On  the  trial  of  a  case  wlierc  former  adjudi- 
cation is  relied  on  aa  a  def(^n.se,  it  Ehould  be 
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nude  to  appear  by  the  pleadings,  tiie  verdict, 
and  fiadings  or  judgment  that  tij6  imast  in- 
volved are  res  judicata. 

2.  Attachment  *=>374 — WaoNonrL  Attach- 
ment—Action FOB  Damages— Evidence. 
The  evidence  in  this  case  examined,  and 
held  to  be  anffidient  to  support  the  verdict  snd 
Judgment  of  the  court 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Stephens  County ; 
Cham  Jones,  Judge. 

Action  by  the  Johnson  Grocery  Company 
and  others  against  the  James  McCord  Com- 
pany. From  a  judgment  of  the  district  court 
in  favor  of  the  plaintiffs  on  appeal  from  a 
judgment  of  justice  court  in  favor  of  the 
plaintiffs  and  from  denial  of  motion  for  a 
new  trial,  defendant  brings  error.  Affirmed. 

J.  U  a  Gneat,  H.  W.  Sltton,  and  Bond  * 
Kolb,  an  of  Duncan,  for  plaintiff  ta  «Tor. 
H.  B.  iKK^t,  of  Comancfae,  for  defendants  in 
error. 

SPBINGKR,  0.  In  this  oi^nlon  the  plain- 
tiff in  error  will  be  referred  to  as  defendant, 
and  the  defendants  In  error  will  be  referred 
to  as  plaintiffs.  Tbe  record  in  this  case  dis- 
closes that  on  the  3d  day  of  November,  191S, 
the  defendant  Instituted  an  action  against  the 
plaintifita  In  the  county  court  of  St^hens 
county  upon  an  open  account,  and  at  the 
same  time  wed  oat  an  order  of  attachment 
wblcb  vaa  lawful  upon  a  stock  ot  merchan- 
dise belongii^  to  the  plaintiffs.  Afterwards 
the  plaintiffs,  successfully  prosecuted  a  mo- 
tion dissolving  the  attachment  proceedings, 
and  the  defendant  thereupon  sued  out  a  sec- 
ond attadunoit  order  In  the  same  action 
whicA  was  also  dissolved  on  the  21st  day  of 
December,  1916.  The  case  then  proceeded  to 
trial  upon  the  petition  of  the  defendant  and 
the  answer  of  the  plaintiffs;  the  jdalntlffs 
claiming  damage  in  their  answer  by  reason  of 
the  wrongful  issuance  of  the  various  attach- 
ment orders  dissolved  1^  the  court  Upon  the 
trial  of  the  case  the  defendant  recovered 
Jud^^ment  against  the  plaintiffs  for  the  sum 
of  $29.56. 

Afterwards,  and  on  the  1st  day  of  AprU, 
1916,  the  plaintiffs  instituted  suit  against  the 
defendant  in  the  justice  of  the  peace  court 
of  Comanche  district,  Stephens  county,  Okl., 
to  recover  judgment  for  damages  for  the  sum 
of  $190.95  for  the  wrongful  retention  of  the 
property  levied  on  under  the  order  of  attach- 
ment after  the  order  of  attachment  had  been 
dissolved  by  the  court.  To  the  bill  of  par- 
ticulars filed  in  the  justice  of  the  peace  court 
defendant  filed  an  answer  pleading  a  former 
adjudication  of  the  matters  and  things  in  dis- 
pute here,  and  alleging  among  other  things 
that  the  question  of  damage  arising  out  of  the 
attachment  proceedings  were  adjudicated  In 
the  judgmeoit  in  the  county  court  on  the  2l8t 
day  of  December,  1915.  On  the  trial  of  the 
case  In  the  Justice  of  the  peace  court  the 


plalntlffii  nooT««d  a  JndgiDent  for  $100,  and 
the  defandant  appealed  from  the  Jodgment  to 
the  district  court  of  Steidiena  connty  where 
a  trial  was  had  to  the  coort  and  a  Jury* 
which  returned  a  verdict  in  &vor  of  the 
plalntlfls  tor  $188.8!!^  and  Judgment  ^  the 
conrt  was  rendored  upon  the  verdict  ot  the 
Jnry.  A  motloa  for  a  new  trial  was  duly  pre- 
sented and  overruled  and  exceptions  saved, 
and  this  case  la  now  pnq^ly  tebm  oa  nifoa 
a  petition  In  error. 

[1]  The  zeotffd  In  this  case  dlacdoaes  that 
after  the  attachment  order  was  dissolved  on 
the  2l8t  day  of  December,  lOlS,  the  defend- 
ant failed  and  refused  to  deliver  the  goods, 
wares,  and  merchandise  back  into  the  posses* 
slmi  of  the  plaintiffs  tor  a  period  of  21  days, 
and  this  action  in  the  Justice  of  the  peace 
court  was  Iwonght  for  damages  for  the 
wrongful  retention  of  the  possession  of  the 
property  during  said  time.  It  Is  plain  from 
the  record  before  us  that  the  question  of  res 
Judicata  does  not  enter  into  this  case.  The 
defendant  retained  possession  of  the  property 
for  a  period  of  21  days  after  the  attachment 
order  had  been  dissolved  and  after  judgment 
was  rendered  on  the  2l8t  day  of  December, 
1915,  in  which  all  damages  for  the  wrongful 
suing  out  of  the  various  attachment  orders 
was  adjudicated.  And  if  the  question  of  for- 
mer adjudication  were  Involved  in  this  pro- 
ceeding, there  was  no  evidence  Introduced  in 
the  trial  court  nor  is  there  anything  In  the 
record  l>efore  ua  which  proves  or  tends  to 
prove  that  fact  The  question  of  former  ad- 
judication must  be  pleaded  and  proved  by 
legal  and  competent  evidence. 

"The  inquiry  of  res  judicata  is  not  limited  to 
the  mere  formal  judgment  It  extends  to  the 
pleadings,  the  veniict  or  the  findings,  and  the 
scope  find  meaning  of  the  judgment  is  often 
determined  by  the  pleadings,  verdict  or  find- 
inr^."  McDuffle  v.  Geiser  Mfg.  Co.  et  aL,  41 
OkL  488,  138  Pac.  1029. 

On  the  trial  of  this  case  there  was  absolute- 
ly nothing  introduced  that  would  prove  or 
tend  to  prove  former  adjudication,  except  the 
verdict  of  the  jury  that  was  returned  in  the 
county,  court  in  the  trial  there  <»i  the  21st  day 
of  December.  1915,  nor  were  any  of  the  plead- 
ings or  Judgment  attached  to  the  answH-  as 
exhibits  and  none  of  them  were  offered  in 
evidence. 

"''Neither  the  verdict  of  the  jury  nor  the  flnd- 
Idrs  of  the  court  •  •  •  upon  the  precise 
point  •  •  •  confititutes  a  hkr."  Otdaboma 
City  V.  McMaster,  106  U.  S.  629,  25  Sup.  Ct 
32^  49  L.  Ed,  5S7. 

On  the  trial  of  a  case  where  former  adjudi- 
cation is  relied  on  as  a  defense,  it  should  be 
made  to  appear  by  the  pleadings,  the  verdict 
and  findings  or  judgment  that  the  issues  in- 
volved are  res  judicata. 

[2]  It  is  next  contended  in  the  brief  of  the 
d^endant  that  the  evidence  in  this  case  is  not 
Buffldent  to  sustain  the  Judgment  for  the 
reason  that  the  amount  recovered  is  exces- 
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give.  We  do  not  agree  with  this  contention  of 
the  defendant.  The  record  in  this  case  dis- 
closes the  fact  that  alwut  $800  worth  of  prop- 
erty was  taken  and  remained  In  the  posses- 
sion of  the  defendant  the  entire  time'covered 
by  this  action.  The  record  in  this  case  dis- 
closes that  during  the  time  covered  by  this 
action  a  great  deal  of  the  merchandise  was 
destroyed  by  freezing ;  that  the  canned  goods 
froze  and  practically  all  of  the  liquid  gooda 
froze;  and  that  the  damage  to  the  goods  by 
depredation,  etc.,  amounted  to  $100.  The  evi- 
dence shows  the  tvat  chi  the  balldlng  where 
the  stocb  of  goods  was  stored  was  $25,  and 
that  during  the  time  the  goods  were  In  the 
possession  of  the  defendant,  the  plaintiffs 
lost  an  advantageous  sale. 

The  action  Is  for  both  actual  and  punitive 
damages,  and  we  are  of  th'e  opinion  that  the 
verdict  of  the  Jury  and  the  Judgment  of  the 
court  is  fully  sustained  by  the  evidence.  Ac- 
cordingly the  Judgment  is  affirmed. 

PER  GUBIAH.   Adopted  in  wholes 


BRICKLAYERS'.  MASONS'  &  PLASTER. 
ERS'  INTERNATIONAL  UNION  OF 
AMERICA  et  al.  v.  BRADLEY.   (No.  9673.) 

(Supreme  Court  of  OUahoma.  April  23, 1918.) 

f8]/Ilabua  bj/  the  Covrt.) 

Appeal  and  Ebbob  «&=»356— Commencement 
or  Peoceedinq  in  Ebbob— Dismissal. 
A  proreeding  in  error  in  this  court  to  re- 
verse, vacate,  or  modify  a  judgment  or  final  or- 
der commenced  more  than  six  months  from  the 
rendition  of  the  judgment  or  final  order  com- 
plained of  will  be  dismissed. 

Error  from  District  Court,  Tulsa  County; 
N.  E.  McNeill,  Judge. 

Action  between  the  Bricklayers',  Masons' 
&  Plasterers'  International  Union  of  Ameri- 
ca and  others  and  J.  S.  Bradley,  administra- 
tor 4)f  the  estate  of  W.  H.  Bradley,  deceased. 
Judgment  for  the  latter,  and  the  former 
bring  error.  Dismissed. 

Luther  James,  O.  E.  Warren,  and  D.  F. 
Gore,  all'  of  Tulsa,  for  plsdntlffs  In'  error. 
P.  H.  Moroney  and  Oregg  &  Martin,  all  of 
Tulsa,  for  defendant  in  error. 

BflLEY,  J.  This  proceeding  In  error  was 
commenced  on  the  22d  day  of  December, 
1&17.  to  reverse  the  judgment  of  the  court 
below  rendered  on  the  24tli  day  of  May,  1017, 
and  the  order  overruling  motion  for  new 
trial  made  and  entered  on  the  11th  day  of 
Jniie,  1017.  Mare  than  six  months  had  elaps- 
ed from  tile  rendition  of  the  Judgment  and 
order  overruling  motion  for  new  trial  when 
this  proceeding  was  commenced,  and  the  de- 
fendant In  errw  mores  to  dismiss  upon 
that  ground.  By  chapter  18,  Session  Laws 
1910-11,  p.  3B,  it  is  provided  that  all  pro- 
ceedings for  reversing,  vacating,  or  modify- 


ing Judgments  on  flnal  orders  shall  be  com- 
menced within  six  months  from  the  rendi- 
tion of  the  Judgment  or  final  order  com- 
plained of.  The  motion  Is  therefore  sustain- 
ed. Continental  Benedclal  Association  v. 
Gray,  169  Pac.  1070;  Shelton  v.  WaUace,  162 
Pac.  1092.  All  the  Justices  concur. 


UNION  TRUST  CO.  v.  HENDKTCKSON 
et  al.    (No.  8849.) 
(Sapreme  Court  uf  Oklahoma.  April  16,  191B^ 

fSyllalua  by  the  Court.) 

1.  COBPOKATIONS  «=»387(2)  —  ULTEA  ViMtS  — 

Objection  bt  State. 
The  state  alone  can  question  as  ultra  virea 
the  acquiring  title  to  and  holding  real  property 
by  a  corporation. 

2.  COBPOBATIONS  €E=a544(Q       MOBTOAGB  Va- 

uomr. 

A  mortgage  executed  by  a  corporation  to 
secure  a  loan  in  the  absence  of  fraud  ia  valid, 
notwithstanding  the  fact  that  the  corporation 
at  the  time  of  the  execution  of  such  mortgage 
was  insolvent. 

3.  Notice  «s»5  —  Constei^ctive  Notice  — 
Recobb  or  Insurance  Commissioner's  Of- 
fice. 

The  records  of  the  office  of  the  state  insur- 
ance commissioner  pertaining  to  the  status  of 
an  insurance  company  are  not  constructive  no- 
tice ol^  the  contents  thereof  to  tme  dealing  witii 
such  insurance  company. 

Oommissioners*  Opinion,  Division  Na  3. 
Error  from  District  Court,  Oklahfflna 
County;  W.  O.  Crow,  Judge. 

Action  by  W.  B.  Hendrlckson  and  oth- 
ers at^nst  the  Union  Trust  Company. 
Judgmmt  for  plaintiff  Hendrlckson,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  directi(Hi8  to  enter  Judgment  for 
defendant  and  against  plainUfT. 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  plaintiff  in  error.  Ein- 
bry,  Crockett  &  Johnson,  of  Oklahoma  City, 
for  Oklahoma  Fire  Ins.  Co.  Stuart,  Cruce 
&  Cruce,  of  Oklahoma  City,  for  Occidental 
Fire  Ins.  Co.  West  &  Hagan,  of  Oklahoma 
City,  for  MoUie  N.  Hendrlckson,  adm's,  etc., 
M.  O.  Reddington,  L.  S.  Johnson,  General 
Bonding  &  Casualty  Co.,  A.  L.  Welch,  Ins. 
Coni'r  of  Oklahoma,  Marie  Klmpel,  and  J. 
A.  Baker. 

PRYOR,  C.  This  action  *as  commenced 
by  W,  B.  Hendrlckson,  one  of  the  defend- 
ants in  error,  against  the  Union  Trust  Com- 
pany, a  corporation,  plaintiff  in  error,  In 
the  district  court  of  Oklahoma  county,  to 
cancel  a  certain  mortgage  executed  by  the 
Oklahoma  Fire  Insurance  Company  to  the 
Union  Trust  Company,  to  secure  the  pay- 
ment of  a  loan  of  $.'56,000. 

The  facts  necessary  to  determine  the  ques- 
tions brought  up  here  are:  That  on  the 
12th  day  of  April,  1012,  the  Oklahoma  Ftn 
Insurance  Company  borrowed  $56,000  from 
the  Union  Trust  Company,  and  executed  56 
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negotiable  notes  In  ttte  sum  of  $1,000  eacb, 
and  exf>cated  tbe  mortgage  Id  ,  controversy 
on  lots  1  and  2,  in  block  No.  20,  Oklahoma 
C^ty,  Kfkl.,  to  secure  paymoit  ot  said  sum. 
The  plaintiff  Hendrtcbson  Is  a  Jndgmeut 
creditor  of  the  Oklahoma  Fire  Insnrance 
Company  and  seeks  to  have  the  mortgage 
canceled  and  the  property  covered  by  said 
mortgage  rendered  subject  to  his  Judgment 
claim.  The  plaintiff  urges  aa  grounds  for  can- 
cellation of  the  said  mortgage  that  the  action 
of  acquiring  and  holding  title  to  said  proper- 
ty by  the  said  Oklahoma  Fire  Insurance  G«n- 
pauy  was  ultra  vires;  that  at  the  time  of  the 
^ecutlon  of  said  mortgage  the  said  Okla- 
homa Fire  Insurance  Company  was  Insolv- 
ent and  In  process  of  liquidation ;  that  said 
mortgage  was  made  for  the  purpose  of  de- 
frauding the  creditors  of  said  OktAhoma 
Fire  Insnrance  Company.  It  also  appears 
that  the  Union  Trust  Company  had  a  judg- 
ment against  the  fire  Insurance  company, 
for  the  foreclosure  of  Its  mortgage,  and  was 
proceeding  to  sell  said  property.  "Hie  plain- 
tiff also  asks  that  the  sale  of  said  property 
be  enjoined  and  that  .a  receiver  be  appoint- 
ed to  take  duirge  of  said  property.  The 
trial  court  rendered  Judgment  in  favor  ot 
the  plaintiff  Hendrickson,  canceling  and  an- 
nulling the  mortgage  and  appointing  a  re- 
ceiver to  take  chaise  of  the  property.  From 
this  Judgmmt  the  Union  Trust  Company 
appeals. 

The  qnesttons  Involved  on  appeal  may  be 
stated,  generally,  that  the  Judgment  of  the 
trial  court  Is  not  mstalned  by  the  law  and 
the  evldenee. 

The  principal  groonds  mgeA  In  the  trial 
court  by  plaintiff  to  have  the  mortgage  can- 
celed were:  (1)  That  the  act  of  the  Okla- 
homa Fire  Insnrance  Company  in  acquir- 
ing and  holding  title  to  said  real  estate  wrh 
ultra  virefi ;  r2)  that  the  Oklahoma  Fire  In- 
surance Company  was  InsolvMit,  and  that 
the  mortgage  of  said  real  estate  to  the  Un- 
Itm  Trust  Company  by  the  Oklahoma  Fire 
Insurance  Company  was  {neferred  credit; 
(3)  that  at  the  time  of  tiie  execution  of  said 
mortgage  said  Oklahoma  Fire  Insurance 
Company  was  Insolvent  and  in  the  process  of 
liquidation;  (4)  that  the  records  of  the  of- 
fice of  the  insurance  tibmmlssloner  show 
that  the  Oklahoma  Fire  Insurance  Ck)mpaiiy 
was  Insolvent  and  in  the  process  of  liquida- 
tion, and  that  such  records  were  construct- 
ive notice  to  the  defendant  the  Union  Tm<!t 
Compauy. 

ri]  It  is  hard  to  conceive  the  reason  for 
the  plaintiff's  interposing  the  ground  that 
the  acts  of  the  corporation  the  Oklalumia 
Fire  Insurance  Company  In  acquiring  title 
to  the  real  estate  involved  were  ultra  vires, 
and  that  the  fire  insurance  company  acquir- 
ed no  title  to  said  property.  To  have  such 
acts  declared  void  by  the  court  certainly 
would  not  be  any  benefit  to  the  plaintiff,  as 
it  would  have  the  effect  of  decreasing  the 
assets  ct  the  company  subject  to  the  pay- 


'  meut  of  the  liabilities  of  said  company  rath- 
er than  increasing  its  assets;  but  whatever 
the  purpose  of  the  plaintiff  might  be^  or 
whether  or  not  the  acta  of  the  fire  insur- 
ance company  In  acquiring  and  holding  the 
property  affects  his  rights  or  are  ultra  vires, 
it  is  not  neces8ai7  to  determine,  as  this 
question  can  be  disposed  of  on  othor 
grounds. 

The  law  seems  to  be  well  established  by 
the  great  w^4^t  of  authority  that.  If  a  cor- 
poration is  not  authorized  to  acquire  real 
estate  except  In  a  limited  amount  for  pre- 
scribed purposes,  the  acquisition  of  addi- 
tional pnqmrty  cannot  be  questioned  by  a 
private  individual,  but  con  only  be  qtiestlon- 
ed  by  the  state.  Thompson  on  Corporations 
(2d  Ed.)  li  2840,  2390;  Bussell  et  al.  v.  Tex. 
&  Paa  By.  Co.,  68  Tex.  646,  5  S.  W.  686; 
Southern  Pac."  R.  Co.  v.  Orton  (a  O.)  32  Fed. 
4;!7 ;  Natoma  Water  &  Mining  Go.  v.  Glarklo, 
14  Cnl.  544;  LoulsvUle  School  Board  v.  King, 
127  Ky.  834,  107  S.  W.  247,  15  L.  R.  A.  (N. 
S.)  379;  Olark  &  Marshall  on  Corporations, 
S  22a 

[2]  The  next  contention  Is  that  said  mort- 
gage is  invalid  tor  the  reason  that  the  Ok- 
lahoma Fire  Insnrance  Company  was  insol- 
vent at  the  time  of  Its  execution. 

It  is  undisputed  that  the  Oklahoma  Fire 
Insurance  Company  negotiated  the  loan  and 
procured  $56,000,  secured  by  mortsage,  for 
the  purpose  of  paying  pressing  obligations; 
but,  giving  the  acts  of  the  corporation  the 
construction  of  preferring  creditors,  it  would 
not  render  the  mortgage  invalid.  In  the  ab- 
sence of  an  express  prorlsiou  in  Its  charter, 
or  statutory  restrictions,  an  Insolvent  cor- 
poration has  the  same  right  to  prefer  its 
creditors  and  to  pay  its  obligations  as  an  In- 
dividual has,  and,  if  this  be  construed  as 
preferring  creditors,  it  does  not  render  the 
mortgage  Invalid.    R.  C.  L.  vol.  7,  p.  755, 

1  771;  Thompson  on  Corporations  {2d  Ed.)  fi 
61G9;  Clark  &  Marshall  on  Corporations,  | 
7S0;  Cook  on  Corporations,  S  001:  Gould  v. 
LitUe  Rock,  etc.,  Ry,  Co.  (C.  C.)  52  Fed. 
680;  Bank  of  Montreal  v.  J.  E.  Potts,  90 
Mich.  345,  51  N.  W.  512;  RolMns  v.  Shaver 
Wagon  &  Carriage  Co.,  80  Iowa,  380,  45  N. 
W.  1037,  20  Am.  St.  Rep.  427;  Alberger  et 
al.  V.  National  Bank  of  Commerce  et  al.,  123 
Mo.  313,  27  S.  W.  657;  Bergen  v.  Porpoise 
Fishing  Co.,  42  N.  J.  Eq.  397,  8  Atl.  523; 
WUlilnson  V.  Bauerle,  41  N.  J.  Eq.  6:15,  7 
Ati.  614;  American  Exchange  Bank  v.  Wiird, 
111  Fed.  782,  49  C-  C.  A.  611,  55  L.  H.  A.  356 ; 
Pyles  V.  Riverside  Furn.  Co.,  30  W.  Va.  123, 

2  S.  E.  909;  Graham  Paper  Co.  v.  Sheridan 
Pub.  Co.,  172  Mo.  App.  495,  158  S.  W.  92; 
Orand  De  Tour  Plow  Co.  t.  Rude  Bros.  Mfg. 
Co.,  60  Kan.  145,  55  Pac.  848;  National  Bank 
of  Commerce  v.  All^,  90  Fed.  545,  33  C.  C. 
A.  169. 

[8]  It  was  ui^ed  by  the  plaintiff  in  the 
trial  court  that  the  Oklahoma  Fire  Insur- 
ance Company  at  the  time  of  the  execution 
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of  tbe  mortgage  to  Oie  Union  Trast  Com- 
pany bad  knowledge  of  thto  tact  Tbe  evl- 
doice  principally  relied  upon  by  the  plaintifl 
to  establish  the  knowledge  on  the  part  of 
the  Union  Trust  Company  that  said  Insur- 
ance company  was  In  tbe  process  of  liquida- 
tion was  tbe  records  of  the  state  insurance 
commissioner.  It  was  shown  that,  a  lew 
days  before  tbe  mortgage  was  executed,  tbe 
state  Insurance  commissioner  bad  Investigat- 
ed tbe  assets  and  financial  condition  of  the 
company,  and  tbe  commlB8i<nier  had  trans- 
mitted a  copy  <tf  bis  report  and  findings  to 
said  insurance  company,  demanding  that  It 
proceed  at  once  to  repair  Its  assets  in  order 
to  protect  policy  holders,  or  to  cease  doing 
business  and  proceed  to  liquidate: 

Tbe  law  Is  universally  settled  that  con- 
BtructlTe  notice  Is  a  statutory  creature,  and, 
In  tiie  absence  of  a  statute  making  the  rec- 
ord of  a  public  office  constructive  notice, 
such  record  Is  not  notice  to  persons  dealing 
with  the  subject-matter  to  which  such  rec> 
ords  have  ref««nce,  "but  the  matter  of  con- 
structive notice  from  the  record  Is  entirely 
a  creation  of  statute,  and  no  record  will  op- 
erate to  give  constructive  notice  unless  such 
effect  has  been  given  to  It  by  some  statutory 
provision."  24  Am.  &  E^g.  Bnc.  of  Law  (2d. 
Ed.)  144.  Rice  Stlx  &  Co.  v.  Sally,  176  Mo. 
107,  75  S.  W.  398 ;  Dee  LassuB  v.  Winn,  174 
Mo.  636,  74  S.  W.  635;  Lewis  v.  Johnson, 
68  Ter.  448,  4  S.  W.  644;  Bourland  v.  Coun- 
ty of  Peoria,  16  IIL  BSS;  Betser  v.  Rankin, 
77  lU.  293. 

It  must  be  held  therefore  that  the  Union 
Trust  Company  was  not  charged  with  the 
contents  of  the  record  of  the  office  of  the 
state  insnrance  commissioner  relative  to  the 
financial  condition  of  the  fire  Insurance  com- 
pany. 

The  plaintiff  also  relied  upon  the  testi- 
mony of  Mr.  Galbreath  in  regard  to  bis  In- 
forming Mr.  Johnson,  who  acted  as  agent  for 
the  Union  Trust  Company,  in  making  said 
loan,  as  to  the  financial  condition  of  tbe  fire 
insurance  company.  Tbe  plaintiff  sought  to 
establish  by  this  witness  that  the  Union 
Trust  Company  bad  knowledge  of  tbe  status 
of  said  insnrance  company  at  tbe  time  of  tbe 
execution  of  the  mortgage,  by  reason  of  cer- 
tain conversations  between  the  witness  Gal- 
breath and  Mr.  Johnson.  Tbe  witness  does 
not  attempt  to  detail  any  particulars  of  the 
purported  conversation  and  does  not  testify 
to  any  specific  facts  stated  to  Mr.  Johnson 
which  would  convey  any  knowledge  to  Mr. 
Johnson  as  to  the  condition  of  said  com- 
pany. There  is  nothii^  cutaln  or  positive 
about  bis  testimony. 

On  the  other  hand,  Mr.  Johnson  testified 
positively  that  there  was  no  conversation  be- 
tween himself  and  Mr.  Galbreath  concern- 
ing the  financial  conditions  or  status  of  said 
Insurance  company,  or  any  intimation  of  the 
condition  of  said  company  which  would  lead 


to  an  inquiry  as  to  its  financial  condition,  or 
that  said  ctanpany  waa  in  the  proceaa  of 
liquidation. 

The  evidence  showed  that,  at  the  time  of 
the  execution  of  said  mortgage,  the  Oklahiuna 
lire  Insurance  Company  was  still  a  going 
concern  and  ceased  doing  bnsineas  sobse- 
qnent  to  tbe  execution  of  said  mortgage. 
Tbe  evidence  of  tlie  plalntUt  (dearly  falls  to 
eatabllA  the  fact  that  ttie  insnrance  com- 
pany was  in  tbe  process  of  Uqoidatlon  at  the 
time  of  the  execution  ot  said  mortgage,  and 
that  the  Union  Trust  Company  bad  knowl- 
edge of  the  condittoo  of  said  con^tany,  or 
that  said  company  was  in  the  process  of 
liquidation.  There  Is  nothing  in  the  record 
that  tends  In  the  sUghtest  degree  to  show 
that  the  transaction  betwem  tbe  OklBb<mia 
Fire  Insurance  Company  and  tbe  Union 
Trust  Company,  whereby  the  Union  Trust 
Company  loaned  the  fire  Insurance  company 
$56,000  and  gave  the  mortgage  in  question  to 
secure  the  payment  of  same,  was  fraudulent. 
On  tbe  other  hand,  the  record  affirmatively 
shows  that  tbe  transaction  was  fair,  and 
that  the  Union  Trust  Company  made  tbe 
loan  in  good  faltb,  and  that  tbe  funds  de- 
rived from  said  loan  were  used  for  legiti- 
mate purposes,  and  that  there  was  no  bad 
faltb  on  the  part  of  either  of  the  parties  to 
the  transaction,  the  fire  insurance  company 
or  tbe  loan  company. 

It  must  be  held  that  the  plaintiff  failed  to 
establish  grounds  sufficient  to  invalidate  said 
mortage  and  failed  to  sostaln  bis  cause  of 
action  to  have  same  canceled  and  set  aside. 

Upon  the  record,  this  case  should  be  re- 
versed and  remanded,  with  directions  to  tbe 
trial  court  to  enter  Judgmoit  In  favor  of 
the  defendant  the  Union  Trust  Con^any, 
and  against  tbe  plaintiff,  denying  the  relief 
sought  by  plaintiff. 

PER  CURIAM.   Adopted  In  wh01& 


BOWKER  V.  LIKTON  et  bL  (No.  8C0a) 
(Supreme  Court  of  Oklah<Hna.  April  16,  1918.) 

(Syllahut  Jty  the  Court.) 

1.  Specific  Pbbfobuance  ^=929(2)— Convet- 
ancb  or  Land. 

To  entitle  one  to  specific  performance  of  con- 
tract for  conveyance  of  land  based  upon  letters, 
which  were  attached  as  exhibits  to  the  petition, 
guch  letters  must  control  in  determining  the 
contract,  and  must  show  an  enforceable  con- 
tract, be  certain  In  their  terms,  both  as  to  de- 
scription of  land  and  esute  to  be  conveyed. 

2.  Pleading  ^ssSlO— Lettebs. 

The  letters  which  are  attached  to  the  peti- 
tion in  the  case  as  exhibits,  showing  the  con- 
tract sought  to  be  enforced,  must  cddU-oI  when 
in  conflict  with  the  averment  of  the  petition,  in 
determining;  whether  or  not  an  enforceable  con- 
tract has  been  entered  into. 
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:x  SPECzno  PEBroKUAiroi  ^=>114(2)  — Con- 
vet  akce  or  LA.ND  —  StimciENCT  OF  Pwn- 

TIOK. 

The  petition  in  this  case  carefuHy  consid- 
ered, and  held  not  to  set  ap  an  enforceable  con- 
tract oE  sale. 

fAdditional  Bvtlahua  by  Rditoriat  Staff.) 

4.  Frauds.  Stattitb  or  €=>129{8)  — Salb  oi- 
Land~"Pabt  Pebpobmance"  op  Contract. 
Taking  posseesion  in  pui^uance  of  a  con- 
tract, tt^etber  with  full  or  part  payment  of  the 
purchase  price,  is  a  sufficient  part  performance ; 
the  amount  of  the  i>art  paymoit  being  Imma- 
terial. 

[Ei.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Part 
Performance.] 

Commissioners'  Opinion,  Dlrlalon  No.  1. 
Error  from  District  Court,  Pavnee  County ; 
Coon  Lion,  Judge. 

Action  for  spedflc  performance  by  Flora 
Bowker  against  Taylor  Linton  and  otbers. 
Demurrer  to  petition  sustained,  and  Judg- 
ment for  d^endants,  and  plaintiff  brings  er- 
Tor.  Affirmed. 

Caark  A  Azmatrong,  of  Pawnef^  tm  plaln- 
ttff  in  error.  KcColluiu  ft  McGoUam,  of  Paw- 
nee, for  defendants  In  error. 

COLLIER,  C.  The  plaintiff  in  error,  here- 
inafter styled  plaintiff,  seeks  by  this  action  to 
have  specifically  performed  by  the  defendants 
In  error,  hereinafter  designated  defendants,  an 
allied  contract  for  the  sale  of  the  land  de- 
scribed in  the  petition.  It  Is  averred  In  the 
petition  tliat  ttdz  otmtract  fbr  the  purchase 
of  said  land  was  macte  by  correspondence, 
and  semal  letters  are  exhibited  In  support 
of  the  allegatiiA  of  the  petition,  and  In  addl- 
ti<u  It  Is  ayerred  that  tbe  said  defmdants 
ececated  to  the  plaintiff  and  sent  to  the  bank 
tvo  deeds  to  the  land  in  controversy,  both 
of  which  deeds  were  rejected  by  the  plaintiff. 

We  have  carefully  considered  tiie  petition, 
and  are  iinable»to  find  that  the  aTermenta  of 
the  petition.  Including  the  exhibits  thereto 
attached,  slww  that  an  enforceable  contract 
of  sale  was  never  entered  Into  and  be- 
tween the  ptolntlff  and  defendant  for  the 
land  described  In  the  petition.  lo  said  oor- 
respcmdrace  it  nowhere  appears  as  to  what 
land  was  the  subject  of  said  alleged  contract. 
It  Is  averred  In  the  potion  that  all  of  the  de- 
fendants, acting  through  their  duly  authoriz- 
ed agent,  the  defendant  Blchard  Unton,  did 
upoa  the  17th  day  of  February,  1912,  write 
this  plaintiff  stating  that  upon  the  following 
Saturday  the  heirs  would  all  meet  and  sign 
tbe  proper  deeds  conveying  title  to  the  above 
described  premises  to  the  plaintiff  her^n. 

Exhibit  B  reads  as  follows,  and  does  not 
support  the  allegation  of  tbe  petition  as  to 
tbe  writer  thereof  being  the  agent  of  the 
defendants: 

Exhibit  B. 
"HoUiday  Core.  Feb.  7,  1012. 
"Hy  Dear  Mrs.  Bowker:  Dated  Feb.  3d,  we 
Kceived  yonr  kind  and  welcome  letter  which 


found  ns  all  well  Hope  when  this  comes  to 
hand  It  may  find  you  and  yours  enjoyioB  good 
health.  Mrs.  Bowker,  we  have  after  a  long 
time  got  all  the  heirs  of  Catherine  Linton  to- 
gether. My  sister  that  we  had  lost  track  of  Is 
Here  Tiaitine  my  elder  brother  at  this  time  and 
I  seen  all  of  them  to-day  and  made  arrangements 
for  us  all  to  meet  in  the  city  of  SteubenviUe 
next  Saturday  morning  at  9  a.  m.  and  sign  a 
paper  conveyiM  to  you  the  place  that  you  want- 
ed to  buy.  we  have  the  original  land  grant 
from  the  government  that  we  made  to  Catherine 
Linton  the  twenty-fourth  day  of  October,  1907. 
We  wUl  sign  that  and  send  to  yon  with  signa- 
tures of  all  the  heirs.  We  will  go  before  a  no- 
tary and  make  stfidavit  to  all  the  names  if  this 
will  suit  yon.  I  have  your  article  of  agreement 
Will  not  stcn  until  we  hear  from  you.  Since 
we  have  all  got  together  wo  would  rather  sell 
than  to  rent,  but  if  yoa  have  changed  your  mind 
about  buying  we  wul  rent.  Tbe  balance  of  thb 
heirs  leave  the  business  to  me.  I  will  forward 
the  sworn  signatures  Saturday  the  10th.  Let 
me  know  by  return  mail  your  wishes. 

"Richard  linton." 

The  defendants  demurred  to  the  petition, 
which  demurrer  the  court  sustained,  and, 
tbe  defendant  having  stood  upon  her  petition, 
the  court  rendered  Judgment  for  the  defend- 
ants, to  which  action  of  the  court  the  plaintiff 
duly  excepted,  and  brings  error  to  this  court. 

[1 , 4]  In  order  to  sustain  an  action  for 
specific  performance  of  a  contract  for  the  sale 
of  land,  It  must  be  shown  that  the  contract 
was  In  writing,  or  that  part  of  the  purchase 
prioe  was  paid,  and  the  purchaser  put  In  pos- 
session under  the  contract,  otherwise  the  stat- 
ute of  traods  Interdicts  the  spedflc  perfwm- 
ance. 

To  take  the  case  out  of  the  statute  of 

frauds,  It  Is  said  in  36  Cyc.  p.  664: 

"That  taking  possession  in  pursuance  of  the 
contract,  together  with  foyn^ent  in  full  or  in 
part  of  the  purchase  price,  is  recognized  by 
nearly  all  of  the  jurisdictions  as  a  sufficient  part 
performnnce,  and  the  amount  of  the  part  pay- 
ment appears  to  be  immaterial." 

And  said  text  is  supported  by  numerous 
cases  from  nearly  all  of  tbe  states  of  the 
Union  and  the  Supreme  Court  of  the  United 
States. 

In  E^ancbot  v.  Nasb,  1^  Pac.  93S,  It  is 
beld: 

"A  contract  for  the  conveyance  of  land  which 
a  court  of  equity  will  specifically  enforce  must 
be  certain  in  its  terms  and  such  certainty  ap- 
plies to  both  the  description  of  tbe  land  and  the 
estate  to  be  conveyed ;  and  where  the  property 
[conveyed]  cannot  be  identified  as  the  hra^rtj 
described  in  the  contract,  specific  perfonnaace 
will  be  denied." 

"A  demurrer  is  good  against  a  petition  ask- 
ing for  specific  performance  which  shows  on  its 
face  that  the  cause  of  action  is  based  upon  a 
contract  for  the  sale  of  real  estate,  when  the 
contract  which  Is  set  out  fai  Oi«  pleadings  falls 
to  deserOie  or  designate  with  reasonable  cer- 
tainty any  particular  tract  ol  land." 

[1, 1]  The  correnKmdaice  which  Is  at- 
tached as  tfthiblts  to  the  petition  does  not 
show  tUit  an  enforceable  contract  was  enter- 
ed Into  by  tbe  defendants,  at  any  agent  duly 
authorized  to  act  for  them  fOr  the  sale  of  the 
lands  tor  i*^di  spedflc  performance  is  prayed. 
This  correspondence  shows  negotiations  were 
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entered  Into  and  an  effort  made  to  reach 
a  contract  for  fbe  sale  of  the  lands,  but  does 
not  show  that  a  completed  ctmtract  was  en- 
tered into. 

The  deeds  executed  bf  the  defendants  to 
the  plaintiff,  and  sent  to  the  bank  them, 
were  rejected  by  the  plaintiff.  The  ^ecutlon 
of  deeds  to  land  is  not  proof  that  a  contract 
has  been  entered  Into  by  the  plaintiff  and  de- 
fendants for  the  sale  of  the  land^  described  in 
the  deeds.  Especially  is  this  true  whrae  the 
deeds  made  by  the  defendants  for  the  lands  In 
a>ntroTersy,  which  were  sought  to  be  deliver- 
ed by  the  defendants,  were  rejected  by  the 
plaintiff. 

It  Is  contended  by  the  plaintiff  that  the  cor- 
respondence which  is  attached  as  exhibits  to 
the  petition  show  that  an  enforceable  con- 
tract was  entered  Into  by  tbe  plaintiff  and  de- 
fendants. These  exhibits,  It  hGlng  averred 
that  they  constitute  the  contract,  must  con- 
trol regardless  of  any  conflicting  averments 
in  the  body  of  the  petition,  and,  as  this  cor- 
respondence does  not  sbow  a  complete  con- 
tract, but,  on  the  contrary,  shows  the  con- 
tract was  never  cousummated,  we  cannot 
agree  with  said  contention  of  the  plaintiff. 

"The  allegations  of  a  petition  challenged  by 
a  general  demurrer  must  be  cooBtrued  In  con- 
nection with  tbe  exhibits  attadind  to  the  peti- 
tion." Southern  Surety  Co.  v.  Municipal  Ex- 
cavator Company,  160  Paa  617,  L.  R-  A. 
1»17B,  558. 

In  First  National  Bank  of  Arkansas  City  v. 
Jones  et  nx.,  2  Okl.  353,  37  Pac.  824,  it  is 
said: 

"Tbe  demurrer  admits  everything  alleged  in 
the  eomplshit  to  be  true,"  ns  a  rule :  "but  in  a 
case  of  this  kind,  wliere  the  exhibits  control, 
only  that  shown  in  the  exhibits  can  be  taken  as 
true,  because  of  tbe  variance  between  the  plead- 
ing and  the  exhibit." 

In  tbe  instant  case  the  contract  was  by 
correspondence,  and  the  correspondence,  so 
far  as  exhibited^  shows  that  an  mforoeable 
contract  was  not  entered  into.  If  there  was 
additional  correspondence  in  r^rd  'to  the 
sale  which  has  not  been  set  up  in  the  peti- 
tlffli,  8UC3);  additional  corr^imndence  cannot 
be  considered,  for  the  reason  that  we  take  the 
[letltlon  when  challenged  by  demurrer,  as  It 
stands.  In  short,  the  letters  attached  as  ex- 
hlHits  constltnte  the  alleged  contract,  and  tbe 
sole  question  presented  tor  this  court  Is: 
Does  such  correiqrandence  disdlose  an  en- 
forceable contract  by  and  between  the  par- 
ties for  the  sale  of  the  land  for  which  specidc 
performance  la  sought? 

In  Plato  T.  Fullerton,  46  Okl.  14,  148  Pac. 
87,  It  la  held: 

"In  an  action  for  specific  perfomanee  of  an 
alleged  contract  for  tbe  sale  of  realty,  it  is  not 
the  function  of  the  court  of  equity  to  enlarge 
iijion  negotiationR  between,  or  complete  a  con- 
tract for,  parties  who  have  not  themselves 
i«reed  full^  upon  its  terms,  but  tmly  to  enforce 
■jghts  arismg  out  of  a  valid,  existing  agree- 
ment." 


In  Atwood  T.  ttose  et  bL,  82  Okl.  355,  122 
Pac.  029.  It  is  held: 

"No  contract  is  complete,  without  the  mutual 
assent  of  all  the  necessary  parties  to  all  its 

terms. 

"An  offer  to  sell  impcses  no  obligations  till  it 
is  acceiited  according  to  its  terms.  So  long 
as  the  negotiations  remain  open,  neither  party 
is  bound ;  the  we  may  decline  to  accept,  or  the 
ofEer  may  be  withdrawn  by  tbe  other. 

"A  proposal  to  accept  or  an  acceptance  of  an 
offer  o£  sale  on  terms  varying  from  tbose  of- 
fered is  a  rejection  of  the  offer"— citing  numer- 
ous authorities. 

Of  course,  a  contract  for  conveyance  of 
land,  valid  under  statute  of  fraud,  may  be 
made  by  means  of  letters  signed  by  parties  to 
be  chained.  In  order  to  have  an  avwred  con- 
tract executed  by  letters  ^>eclflcall7  perform- 
ed, it  must  clearly  appear  from  such  letters 
that  a  complete  raitorceable  contract  is  em- 
bodied In  said  eorref^Mmdence. 

We  are  of  the  opinion  that  the  exhibits  to 
the  petition,  which  control  in  testing  the  pe- 
tition by  demnrrer,  do  not  plead  an  enforcea- 
ble contract  for  the  sale  of  the  lands,  and 
that  the  court  did  not  err  in  sustaining  tbe 
demurrer  to  the  petition. 

This  cause  Is  afflrmed. 

PEB  CURIAM.  Adopted  In  wbol& 


ROSS  et  al.  v.  LEE.    (No.  8009.) 
(Sapreme  Court  of  Oklahoma.   April  18,  1918.) 

fSvllahua  bv  the  Court.) 

1.  Limitation  of  Actions  ^9158  —  Past 

pATfMENT. 

A  credit  of  a  debt  owin'-  by  the  creditor 
to  the  debtor  is  sufficient  to  lift  tlie  bar  of  limi- 
tntions  when  made  with  the  consent  of  tbe 
debtor. 

2.  MoRTGAOEs  ^=>476— Action  to  Fokeclosb 

— DETEBMINA.T10S  OF  ISSUES. 

L.  sued  S.  on  promissory  ifote  and  to  fore- 
dose  a  mortgage  on  certain  lands.  R.  by  plea 
of  interveotioD  claimed  title  to  tbe  land,  supe- 
rior to  the  mortgage  under  tax  deed.  Tbe  trial 
court  rendered  judgment  forecloBing  tbe  mort- 
gage and  decreeing  sale  of  the  land,  refused  to 
determine  tbe  issues  made  by  tbe  tax  deed,  but 
enjoined  B.  from  thereafter  asserting  any  in- 
terest in  or  claim  to  the  lands.  Held,  reversi- 
ble error  to  foreclose  interest  without  determin- 
ing the  issues  presented  by  the  tax  deed. 

Error  from  District  Court,  Harper  Count?; 
W.  C.  Crow,  Judge. 

Suit  by  F.  J.  Lee  against  Antm  H.  Smith 
and  another,  In  which  R.  H.  Ross  filed  a  plea 
of  intervention.  Judgment  for  plalntltt 
against  defendants  and  against  Intervener, 
and  the  defendants  and  Intervener  bring  er- 
ror. Judgment  against  defendants  affirmed, 
and  judgment  against  intervener  reversed, 
and  cause  remanded,  with  directions  to  grant 
Intervener  a  new  trial. 

Dick  &  Lewis,  of  Buffalo,  for  plaintiffs  in 
error.  J.  L.  Orlffltts,  of  Buffalo,  for  defend- 
ant in  error. 
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OWEN,  J.  F.  3.  Lee  brought  snit  In  the 
district  court  of  Harper  county  against  Anon 
H.  Smith  and  Lizzie  Smith  on  a  promissory 
Dote  and  to  foreclose  a  mortgage  on  certain 
land  executed  to  secure  the  payment  of  the 
note.  R.  H,  Ross  filed  a  plea  of  intervention 
and  was  made  a  party  defendant,  ciaiming 
the  land  under  a  tax  deed,  and  also  claiming 
a  Judgment  lien  superior  to  the  mortgage. 
Judgment  was  for  Lee  against  the  Smiths  on 
the  note  and  foreclosing  the  mortgage,  and 
against  Ross  only  to  the  extent  of  decreeing 
the  mortgage  lien  superior  to  the  judgment 
lien  cluimed  by  Ross.  Ross  and  the  Smiths 
bring  the  case  here. 

It  appears  the  Smiths  admitted  the  execu- 
tion of  the  note  and  mortgage,  but  sought  to 
defeat  the  same  by  the  statute  of  limitations. 
The  note  would  be  barred  by  the  statute  of 
limitations  but  for  two  credits,  $2.60  on  July 
l<t,  1907,  and  $2.50  on  June  28,  1912.  It  ap- 
pears that  Smith  owed  Lee  an  amount  on 
open  account,  and  on  July  16,  1907,  paid 
$2.00  In  settlement  of  this  account.  This 
amount  was  paid  to  one  of  Lee's  employes 
and  credited  on  the  open  account.  A  few 
days  later,  by  agreement  between  Lee  and 
Smith,  this  credit  was  transferred  from  the 
open  account  to  the  note.  On  June  28,  1S12, 
Smith,  at  the  instance  and  request  of  Lee, 
met  with  Lee  at  a  place  some  distance  from 
Smith's  home;  I^'s  purpose  being  to  collect 
the  note.  After  learning  from  Smith  that  he 
was  unable  to  pay  at  that  time,  but  entirely 
willing  to  do  so.  It  was  agreed  that  Lee  would 
allow  Smith  $2.50  for  his  time  and  trouble  In 
coming  to  that  point  to  meet  Lee,  and  by 
agreement  the  note  was  credited  with  $2JS0. 
The  lower  court  held  these  payments  to  lift 
the  bar,  and  with  that  conclusion  we  agree- 

[1]  Comiad  dte  cases  supporting  the  well- 
settled  nOe  that  a  credit  of  a  debt  owing  txy 
the  credltCT  to  the  debtor  Is  not  saffldent  to 
lift  the  bar,  when  made  against  the  consent 
of  the  Attotor.  That  rule  has  no  appUcatioo 
to  the  facts  here.  The  rule  is  equally  well 
settled  that,  when  the  credit  Is  made  with  the 
consent  of  and  by  agreenwnt  with  the  debtor, 
It  will  constitute  payment  and  Interrupt  the 
statute.  26  Ore.  1380;  McKeon  t.  Byington, 
70  Conn.  429,  3d  Atl.  853;  State  Nat.  Bank 

Harris,  96  N.  O.  113.  1  S.  E.  459;  Eureka 
Cedar  L.  &  8.  Go.  t.  Knack,  9B  Wash.  339, 163 
Pac.  753. 

[2]  The  Judgment  so  &r  as  It  r^tes  to 
Anon  H.  Smith  and  Uzsie  Smith  must  be  af- 
firmed. It  appears  tnm  the  record  that  the 
trial  court  refused  to  determine  the  Issues 
presented  by  the  tax  deed  pleaded  and  offers 
ed  In  erldence  by  Rose,  but,  notwithstanding 
this,  enjoined  and  foreclosed  Ross  from  any 
right.  Interest,  estate,  or  equity  in  or  to  the 
land  In  Question.  In  the  Journal  entry  ap- 
pearing in  the  case-made,  it  is  said: 

"It  is  furtlur  ordered  by  the  court  that  no 
action  be  bad  upon  the  answer  and  petition 


of  the  intervener,  R.  H,  Boss,  as  regards  the 
validity  of  said  tax  deed,  as  to  whether  said 
tax  deed  is  prior  or  superior  to  the  mortgage  of 
plaintiff,  and  the  court  makes  no  judgment  or 
order  passing  on  the  interest  of  said  intervener, 
R.  H.  Robs,  in  said  tax  de«d." 

The  Journal  entry  concludes,  however,  as 

follows : 

"It  is  further  ordered  and  adjudged  by  the 
court  thnt  from  and  after  the  sale  of  said  lands 
and  after  the.  payment  of  this  judgment  and  de- 
cree, that  the  defendants.  Anon  H.  Smith.  Liz- 
zie Smith,  Andrew  Hanson,  and  R.  U.  Ross, 
and  all  persons  claiming  under  them  since  the 
commencement  of  this  action  be  and  are  for- 
ever barred  and  foreclosed  from  all  lien,  right, 
title,  interest,  estate,  or  equity  of.  in,  or  to 
said  lands  and  tenements  or  any  part  thereof." 

The  Judgment  of  the  trial  court  against 
Anon  Smith  and  Lizzie  Smith  Is  affirmed,  but 
reversed  as  to  Ross  and  the  cause  remanded, 
with  directions  to  grant  Ross  a  new  trial  and 
proceed  to  determine  the  issues  presented  by 
the  tax  deed. 

BRETT,  MILEY,  and  TISINOEB,  JJ.,  not 
participating.  The  other  Justices  concur. 


SARGENT  et  al.  v.  SHAVER  et  al. 
(No.  8433.) 

(Supreme  Court  of  Oklahoma.   April  16,  1018.) 

(BpVabvt  fiv  the  Oouri.) 
GCABDiAN  Awn  Wabd  «»71  —  Vendob  and 

PUBCHASER  9=»2SS  —  AUTBOBTFT  TO  MaKB 

Lrase — Recor'Ds. 
The  record  in  this  case  examined,  and  there 
being  ample  evidence  to  support  the  judgment 
of  the  court,  the  same  is  approved. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  Superior  Court,  Tulsa  County: 
M.  A.  Breckinridge,  Judge. 

Action  by  J.  S.  Shaver  and  others  a^inst 
J.  M.  L.  Sargent  and  others.  Judgment  for 
plaintlfiTs,  and  defendants  bring  error.  Af- 
firmed. 

John  I^ecker,  Charles  A.  Steele,  and 
Edgar  H.  Lee,  all  of  Tulsa,  for  plalntlfTs  in 
error  J.  M.  L.  Sargent,  J.  W.  Leach,  and  B. 
R  Fwry.  Robinson  &  Hlefaer,  ct  Tulsa,  for 
defimdant  In  exrw  J.  8.  Shaver. 

HOOKER,  C.  A  Judffment  TTas  had  In 
the  lower  court  in  faror  of  defMdant  tn 
ror.  Shaver,  against  plaintiffs  in  error  for 
the  possession  of  the  real  estate  InTtrived 
here,  and  also  qnletlng  his  title  thereto,  and 
fbr  damages  for  tlie  unlawfnl  use  thereof 
by  them  for  the  year  1910. 

It  Is  uiged  that  a  reversal  should  be  had 
because:  First  The  court  erred  In  over^ 
ruling  demurrer  of  R.  E.  Perry  to  the  evi- 
dence. Second.  The  court  erred  in  assess- 
ing damages  as  same  are  excessive  and  not 
sustained  by  the  evidence  Third.  The 
court  erred  In  finding  for  Shaver  against 
Perry  in  the  ejectment  matter. 

We  will  consider  the  objections  as  urged. 
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It  iB  here  dalmed  tbat  P»ry  and  Shaver  ac- 
quired title  from  a  common  source;  that 
is.  that  on  August  18,  1912,  Fred  Chandler 
and  the  Oolonial  Trust  Company,  as  guard- 
ians of  Pink  W.  Watson,  Jr.,  conveyed  this 
property  to  one  J.  P.  Evets,  under  and  by 
deed  duly  authorized  and  approved  by  the 
county  court  of  Tulsa  county,  and  Brers  con- 
veyed  same  on  August  31,  1912,  to  Shaver, 
and  on  July  3,  1912,  before  either  of  said 
deeds  were  executed,  one  of  said  guardians 
had  made  an  agriculture  lease  thereon  for 
the  year  1918,  to  commence  January  1,  1918. 
(This  lease  was  made  without  any  order  oC 
the  county  court  or  without  any  knowledge 
of  the  other  guardian,  and  was  not  of  rec- 
ord.) And  Inasmuch  as  the  lease  of  Perry's 
was  first  made  to  him  by  one  of  Uie  guard- 
ians, that  being  first  In  tim^  he  was  enti- 
tled to  a  judgmoit  here.  Toung  v.  Chap- 
man, 37  Okl.  19.  130  Pac.  289.  Not  so  here. 
Perry  never  recorded  hia  tease,  and  at  the 
time  Evers  bought  Oda  land  from  the  guard- 
ians by  the  approval  of  the  county  court,  he 
had  no  knowledge  of  the  Perry-  lease  ^ttaer 
actual  or  amstrnctlTe^  and  neither  Perry 
DOT  his  twant  was  In  possession  thereunder, 
tor  same  was  not  to  commence  until  monOiB 
thereafter,  and  after  Shaver  parchased  it 
the  tenant  In  possesdon  never  infOTmed  him 
of  the  lease  to  Perry,  but  In  Decembw,  1912, 
made  a  lease  to  cnltivato  It  for  the  year  1913. 
And  then  one  guanlian  alone  had  no  author^ 
U7  to  make  this  lease  to  him  without  the 
consent  of  the  other. 
In  12  B.  a  p:  1173,  it  l8  said: 
"When  both  have  qnalified.  the  anthorlty  vmst- 
ed  in  them  is  joint  and  to  be  exercised  by  both 
together." 

And  tbm  section  11B4,  Bev.  Lam  1010, 
Is  as  follows: 

"Except  BS  hereinafter  provided,  no  acknowl- 
edfiiment  or*  recording  shall  be  necessary  to  the 
validity  of  any  deed,  mortgage  or  contract  relat- 
ing to  real  estate  as  between  the  parties  there- 
to; but  no  deed.  mortKage,  contract,  bond,  lease 
or  other  instrument  relating  to  real  estate  other 
than  a  lease  for  a  period  not  exceeding  one  year 
and  accompanied  by  actual  possession,  shall  be 
▼allfl  as  against  third  nersons  unless  acknowl- 
edged and  recorded  as  herein  provided." 

It  Is  therefore  clear  that  the  demunw  fil- 
ed by  Percy  was  proporly  overruled. 

2.  The  court  found  and  so  adjudged  that 
Perry  and  those  holding  under  him  occupied 
the  premises  for  the  year  1918,  and  tbat  th>! 
damages  suffered  by  the  owner.  Shaver,  was 
the  reasonaUe  rental  value  of  the  land— 
9240.  This  evidence  discloses  that  Shaver 
leased  the  land  in  December.  1B12.  to  one 
8.  for  the  year  1913.  and  S.  attorned  to  him 
until  the  spring  of  1913.  and  then  snrrender- 
ed  his  lease,  but  remained  therem  as  the 
tenant  of  Pdriy,  as  did  the  c^ers  who  cul- 
tivated the  land,  althoni^  Shaver  tried  in 
vain  by  suit  and  otherwise  to  acquire  the 
possesfllw  thereof^  The  amotint  of  the  judg- 
ment is  justified  by  the  evldmoe. 

8.  The  evidence  here  fully  discloses  that 


at  the  time  of  the  Institution  of  this  action 
the  plaintiffs  la  error  here  and  the  defend- 
ants below  were  heading  possession  of  this 
property  adverse  to  Shaver  and  not  with  his 
consent,  and  the  judgment  ejecttqg  them  was 
prc^r. 

Judgment  affirmed. 

PEB  OUBIAM.  Adopted  in  wholfiL 


McINTOSH  et  al.  v.  REASON-  et  aL 
(No.  8737.) 

(Supreme  Court  of  Oklahoma.    April  9,  191& 
Rehearing  Denied  April  30,  191S.) 

(SyUahut  ly  the  Court.) 

1.  Deeds  ^=9203— Coufetenot  or  Graittob— 
Obdee  of  Coubt. 

An  order  of  the  connty  court  adjudging  a 
person  incompetent,  who  has  previous  to  such 
order  transferred  real  estate,  is  incompetent  and 
not  admissible  as  evidence  of  the  incompetency 
of  such  grantor  at  the  time  of  the  transfer  of 
such  real  estate 

2.  Lis  Pbivoens  Natuue  op  Dooranrs, 

The  doctrine  of  lis  pendens  cannot  be  based 
upon  a  proceeding  instituted  after  the  convey- 
ance in  Mtntroversy  was  taken. 

8.  GOHPBTEKOT  OP  QKAHTOB— EVXDBNCE. 

Evidence  examined,  and  the  judgment  of  the 
trial  court  htM  not  to  be  deariy  against  the 
weight  thereof. 

CommlsslonMV*  Opinion,  Division  Na  1. 
Error  fnnn  District  Court,  Cre^  County; 
Ernest  B.  Hnglkes,  Judge. 

Action  by  PoUy  Mcintosh  and  otben 
agidnst  Isleh  Beaaoa  and  otlxm.  Jadgmoit 
for  defendants,  and  plalntUta  bring  tmot. 
Affirmed. 

Miller  &  Dean,  of  Sapulpa,  for  plaintiffs  In 
error.  Burke  &  Harrison,  of  Sapulpa,  for  de- 
fendants In  error. 

BUMMONS,  C.  This  action  was  originally 
commenced  by  Tom  Robins,  an  Incompetent. 
b|y  his  guardian,  9.  Li  James,  against  the  de- 
fendants. After  the  commencement  of  this 
action,  Tom  Boblns  died,  and  the  action  was 
revived  In  the  name  of  the  plaintiffs,  his 
h^rs  at  law.  In  this  action  the  plaintiffs 
seek  to  have  canceled  a  deed  executed  by  Tom 
Robins  to  Islata  Reason  and  a  certain  deed 
from  Isiah  Reason  to  the  other  defendants, 
upon  the  ground  that  at  the  time  of  the  exe- 
cution of  the  deed  to  Islah  Reason  the  said 
Tom  Robins  was  mratally  incompetent  and 
luEiene  and  because  of  fraud  and  want  of  con- 
sideration. The  cause  was  tried  to  the  court, 
resulting  In  a  Judgment  for  the  def«idants,  to 
reverse  which  plaintiff  bring  this  proceed- 
ing  in  error. 

Couns^  for  plaintiffs  have  made  no  assign- 
ments of  error  In  their  brief.  Their  argu- 
ment, however.  Is  addressed  principally  to  the 
proposition  that  the  judgment  of  the  court 
is  against  the  weight  of  the  evidence.  In- 
j  ddentally,  thent  is  discuesed  the  question  ot 
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tbe  effect  of  an  order  of  the  county  conrt  of 
Creek  county  adjudging  Tom  Robins  .lncom£»e- 
tent  and  apptdntlng  a  guardian  of  his  person 
and  estate,  ^tbough  tbe  brief  of  counsel  for 
j^lntiffs  contains  no  assignments  of  error, 
ve  will  consider  tbe  propositions  argued  In 
the  brief. 

Tom  Boblns,  a  Creek  freedman,  was  al- 
lotted the  land  In  controversy.  On  November 
13,  1913,  one  J.  L.  Byrne  filed  a  petition  In 
tbe  county  court  praying  tbe  appointment  of 
a  guardian  for  Tom  Robins  on  the  ground 
that  be  was  Incompetent.  Notice  of  the  bear- 
ing of  tbe  petition  was  duly  served  on  Tom 
Roblus  on  November  13,  1913,  and  the  peti- 
tion was  set  down  for  hearing  on  November 
29,  1913.  As  tar  as  tbe  records  disclose,  no 
action  was  tak«i  upon  this  petition.  On 
M&rch  21,  1914,  Tom  Robins  executed  and  de- 
livered to  Islah  Reason  a  warranty  deed  to 
his  allotment,  and  thereafter  on  March  23, 
1914,  Reason  conveyed  a  one-balf  interest  In 
said  allotment  to  tbe  defendant  Steinhorst. 
On  Octol)er  9, 1914,  the  county  court  of  Creek 
county,  upon  the  petition  of  Polly  Mcintosh, 
aae  of  the  plalntUIa,  notice  of  tbe  bearing  of 
which  petition  was  served  npon  Tom  Robins 
on  September  19,  1914,  made  an  order  ad- 
Judging  Tom  Robins  an  lncomi)etent  and  ap- 
poIntlDg  S.  L.  James  his  guardian.  There- 
after this  action  was  commenced  by  S.  h. 
James  as  guardian  to  cancel  the  deeds  above 
mentioned. 

[1]  At  the  trial  tbe  plalntifTs  offered  in  evi- 
dence tbe  petition  of  J.  !«.  Byrne  for  tbe  ap- 
pointment of  a  guardian,  tbe  notice  of  bearing 
on  said  petition  and  tbe  order  of  the  county 
conrt  adjudging  Tom  Robins  an  incompetent 
nnd  appointing  8.  U  James  his  guardian. 
Tbe  trial  court  aostained  an  objection  to  tbe 
offer  of  tblB  evidence.  In  this  be  committed 
no  error.  In  Duroderigo  t.  Cnlwell,  152  Fac 
605.  Oila  court  says: 

"But  tbe  plaintiff  complains  that  the  trial 
court  refused  to  allow  bim  to  introduce  in  evi- 
dence a  finding  of  Uie  county  judfte,  who  ad- 
judged Duroderigo  incompetent,  which.finding  is 
to  tbe  effect  that  be  was  an  imbecile  firom  hi* 
birth.  The  court  permitted  the  plaintiff  to  In- 
troduce the  order  for  the  purpose  of  showing 
that  Duroderigo  bad  been  aojodged  incompetent 
un  Jaly  28,  1912,  and  that  ^ank  0*8avior  was 
at  that  time  appointed  Ids  legal  guardian. 
This  evidence  was  clearly  competent  for  the  pur- 
pose of  showing  that  this  action  was  properly 
prosecuted  by  guardian,  but  the  district  court 
could  not  be  bound  by  the  finding  of  fact  made 
by  county  judge  that  be  bad  been  an  imbecile 
from  bia  birth,  and  the  exclusion  of  this  evi- 
dence was  not  error.  That  was  the  very  ques- 
tion wbkb  bad  been  made  an  issue  by  the  plain- 
tiff in  the  district  court,  and  was  then  being 
tried  to  a  jury,  and  they  abould  have  been  left 
^ee  to  pass  upon  that  question  in  the  light  of 
tbe  evidence  introduced  in  their  hearing  npon 
that  question.  And  the  offer  of  this  finding  of 
fact  was  an  attempt  to  invade  their  province." 

In  tbe  instant  case  tbe  authority  of  tbe 
iniardlan  to  maintain  tbe  action  was  not  In 
iiwne,  since  his  ward  was  dead  and  the  ac- 


tion reviTed  In  tb%  names  of  the  ward's  belrs ; 
tberefwe  the  adjudication  by  tbe  county 
conrt  of  tbe  incompllency  of  Tom  Boblns 
was  incompetent  for  any  purpose  as  against 
conveyances  made  by  him  before  such  adjudi- 
cation. 

[2]  It  is  urged  by  counsel  for  idalntlffs 
that  the  order  of  the  comity  conrt  adjudging 
Tom  Robins  an  incomjietent  is  binding  upon 
the  ^fendants  for  the  reason  that  this  con- 
veyance was  taken  between  tbe  filing  of  the 
petition  and  the  appointment,  and  therefore 
tbe  doctrine  of  lis  pendens  applies  against 
tbe  defendants.  Without  determining  wheth- 
er or  not  the  doctrine  of  lis  pendens  will  ap- 
ply to  a  proceeding  to  adjudicate  one  an  in- 
competent and  to  appoint  a  guardian  of  his 
person  and  estate,  it  is  apparent  that  the  doc- 
trine can  have  no  application  to  the  Instant 
case.  Tbe  adjudication  of  tbe  Incompetency 
and  the  appointment  of  tbe  guardian  was 
made  upon  tbe  petition  of  Polly  Mcintosh,  the 
date  of  tbe  filing  of  which  does  not  appear; 
but  notice  of  which  was  served  upon  Tom 
Robins  on  September  19, 1914,  long  after  the 
conveyance  upon  wblcb  defendants  rely  had 
been  taken.  The  petition  of  J.  L.  Byrne 
seems  to  have  been  abandoned,  and  the  plain- 
tiffs cannot  Invoke  the  doctrine  of  lis  pen- 
dens npon  a  proceeding  Instituted  after  tbe 
conveyances  in  controversy  were  taken. 

[3]  The  evidence  is  volumlnoua,  and  it 
would  serve  no  good  purpose  to  attempt  to 
set  it  out  In  this  opinion.  From  an  examina- 
tion of  the  entire  record,  It  does  not  appear 
that  tbe  finding  of  the  trial  court  Is  clearly 
against  the  weight  of  the  evidence.  Tbe 
Judgment  of  the  trial  court  will  not  therefore 
be  disturbed. 

Tbe  Judgment  abould  be  affirmed. 

■  PER  CURIAM.  Adopted  In  wholA 


OSTRAN  V.  BOND  et  aL 
SAMB  V.  HABBAH. 

*    (Nos.  8707,  9387.) 

(Supreme  Court  of  OlElahoma.   April  2,  191& 
Bebearing  Denied  April  30, 191&) 

(Syttaiua  bv  the  Court.) 

1.  Ldotation  of  AcnoNS  «=»100(12>— S^irn 

— Discovert. 
O.  and  B.  entered  into  an  agreement  for 
the  exchange  of  real  estate,  and  in  furtherance 
thereof  B.  executed  to  O.  a  deed,  dated  Novem- 
ber 11,  1912,  which  deed  contained  a  genial 
warranty,  except:  "As  to  a  $2,000  mortgage 
due  January  1st,  1915,  which  said  second  party 
(O.)  agreed  to  assume  and  pay  at  7  |>er  cent.'* 
On  January  11,  1915,  O.  instituted  suit  against 
B.  to  cancel  and  set  aside  the  note  and  mort- 
gage which  O.  had  assumed  in  the  deed  to  pay,  on 
the  ground  of  fraud.  H^d  that,  there  beinK 
no  allegation  in  the  petition  of  the  illiteracy  of 
O.,  he  must  be  held  to  have  had  notice  of 
the  alleged  fraud  at  the  time  be  accepte<l  the 
deed,  and,  more  than  two  years  having  elapsed 
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from  the  time  of  acceptinr  said  deed  to  the 
brinziiiff  of  said  action,  said  action  is  barred 
by  rae  atatate  of  limitadona  of  two  years,  and 
ttxe  conrt  did  not  err  iiAuBtaining  a  demurrer 
to  tlie  petition. 

2.  Limitation  of  Actions  ^180(2)— Plead- 
in  0 — Desiukber  . 
Where  a  petition  upon  its  face  shows  that 
the  action  brought  is  barn-d  by  the  statute  of 
limitations,  it  is  not  error  for  the  court  to  sus- 
tain a  demurrer  to  the  petition  upon  the  ground 
that  the  petition  does  not  state  a  cause  of  ac- 
tkm. 

S.  Mortgages  ^»275— Assusiptiok  of  Mobt- 
GA(iE— Defense  Against  Mobtoage. 
Where  one  purcbafies  land  and  accepts  a 
deed  containing  a  provision  "that  such  land  ia 
subject  to  a  mortgage,  and  assumes  the  payment 
of  the  debts  secured  by  said  mortgage,"  he  will 
not  be  permitted  to  question  the  validity  of 
such  mortgage,  and,  where  the  only  defense 
pleaded  to  an  action  of  foredosure  of  said  mort- 
gage is  the  invalidity  of  the  mortgage  due  to 
alleged  fraud  practiced  upon  the  purchaser  by 
the  deed  accepted  by  him,  such  answer  does  not 
state  a  legal  defense,  and  the  court  did  not  err 
in  awarding  Judgment  on  the  pleadings. 

Commlssloiiwa'  Oidnioii.  DlTlsion  No.  1. 
Srror  from  District  Goart,  Lincoln  Ooonty; 
Cbas.  B.  Wilson.  Jr.,  Jndge. 

Action  by  Peter  Ostran  against  Jesse  W. 
Bond  and  another  to  cancel  and  set  aside 
a  note  and  mortgage,  witb  int«i>leader  by 
J.  Harrah.  Defendant's  demurrer  to  peti- 
tion Bvstained,  and  jndgmoit  rmdered  tor  de- 
fendant, fmd  Interpleader's  motion  for  Judg- 
ment on  tbe  pleadings  anstained,  and  plaintiff 
brings  error.  Judgmmt  in  both  cases  af- 
firmed. I 

F.  A,  Bittenhouse,  of  Chandler,  A>r  plain- 
tiff in  error.  John  II.  Myers,  of  Oklahoma 
City,  and  Emery  Foster  and  H.  W.  Harris, 
both  of  Chandler,  for  defendants  in  error. 

COLLIEB,  C.  While  this  cause  comes  here 
under  two  cases-made,  and  it  is  stated  that 
said  causes  were  consolidated  In  the  trial 
court,  there  Is  In  tact  but  one  case,  and  the 
two  Bo-called  cases  will  be  reviewed  as  one; 
both  of  said  rases  being  submitted  under 
the  same  briefs. 

On  January  11,  1015,  Peter  Ostran,  here- 
inafter styled  "plaintlfiT,"  brought  an  action 
against  Jesse  W.  Bond  and  G.  E.  Bond,  here- 
inafter styled  "defendants,"  to  cancel  and 
set  aside  a  certain  note  and  mortgage  made 
by  Jesse  W.  Bond  to  G.  Bond,  covering 
lots  owned  by  plaintiff,  on  the  ground  of 
fraud,  to  which  petition  was  attached  as  an 
exhn)lt  the  deed  which  the  plaintiff  acc^ed 
from  the  defendant  6.  B.  Bond,  which  deed 
was  dated  Novonber  11, 1912,  and  contained 
the  following: 

"To  have  and  to  bold  said  described  prem- 
ises unto  the  said  party  of  the  second  part 
(referring  to  Peter  OstraD)  his  heirs  and  assigns 
forever,  free,  clear  and  discharged  of  and  from 
all  former  grants,  charges,  taxes,  judgments, 
mortgages,  and  other  liens  and  iucumbrances  of 
whatsoever  nature  except  a  two  thousand  (2,- 
000)  dollar  mortgage  due  January  1.  1015, 
which  second  party  (who  is  Peter  Ostran)  agrees 


to  assume  and  pay  at  seven  per  cent"  (The 
words  inclosed  in  the  ^armthesis  are  addeil 
by  the  writer  of  the  opinion  for  explanation.) 

An  amended  petition  was  filed,  which  said 
amended  petition  in  substance  averred  tbat 
the  ptaiqtlff  and  defendant  ^tered  Into  a 
contract  partly  'verbal  and  [tartly  written, 
for  the  ezdiange  of  property  in  Kansas  for  a 
certain  hotel  building  and  lots  upon  whldi 
the  building  Is  located  In  Davenport,  Okl^ 
and  attached  to  said  petition  said  written 
contract  which  Is  as  follows: 

"This  contract  made  this  tiw  ISQi  day  of 
November,  by  and  between  Peter  Ostran,  party 
of  the  first  part  and  Jesse  W.  Bond,  party  of 
the  second  part  witnesseth: 

"The  party  of  the  first  part  agrees  to  ex- 
change his  farm  the  N.  E.  quarter  of  29-29-11 
in  Elk  county,  Kansas,  for  the  second  party's 
hotel  at  Davenport  Oklahoma,  and  also  furni- 
ture as  per  list  attached. 

"It  is  nereby  mutually  agreed  that  the  prop- 
erties above  described  are  to  be  estranged  Jan. 
Ist  equity  for  equity. 

"Party  of  the  first  part  is  to  pay  all  taxes 
for  year  1912  and  Interest  oa  $4,500.00  loan  to 
March  1st,  1913. 

"Possession  of  farm  Jan.  1st,  but  second  par- 
ty is  given  the  privilege  to  rent  same  at  once. 

"Party  of  seccmd  part  is  to  pay  all  taxes  for 
year  1912,  and  interest  on  hnn  to  Jan.  Ist, 
1913,  possession  given  Jan.  1st,  1013.  each  par- 
ty to  furnish  abstract  for  examination  as  soon 
as  possible  deeds  to  be  left  in  escrow  at  the 
First  National  Bank  in  Howard,  Kansas,  to  be 
delivered  to  each  party  upon  approval  of  ab- 
stracts showing  them  to  be  nerchantable  ab- 
stracts. Peter  Ostran. 

"Jesse  W.  Bond." 

The  petition,  in  snbstance,  further  averred 
that  during  the  negotiations  the  said  Jesse 
W.  Bond,  with  Intent  to  deceive  this  plaintiff, 
and  as  an  inducement  to  plaintiff  to  enter 
into  said  contract,  willfully  and  fraudnl«it- 
ly  with  Intent  to  defraud  this  plaintiff,  rep- 
resented to  said  plaintiff  that  the  said  hotel 
property  above  described  was  located  up<m 
the  above-described  lots,  and  that  said  lots 
were  each  50  feet  In  width,  and  that  the  two 
lots  were  100  feet  wide,  which  repr^ntatlon 
was  false,  and  was  well  known  by  the  defend- 
ant Jesse  W.  Bond  at  the  time,  the  lota  being 
25  feet  in  width,  and  that  the  two  lots  were 
only  50  feet  wide;  said  plaintiff  believed 
said  statements  represented  by  the  defend- 
ant were  true,  and,  relying  upon  the  good 
faith  and  representatims  of  the  defendant  as 
aforesaid,  was  Induced  to  ex<diange  his  Kan- 
sas property,  which  the  plaintiff  at  the  time 
was  the  absolute  owner  in  fee  simple,  for 
said  hotel  property ;  that  on  the  11th  day  of 
November,  1912,  four  days  before  the  said 
properties  were  exchanged,  the  defendants 
Jesse  W.  Bond  and  G.  E.  Bond  confederated 
and  conspired  together  for  the  purpose  of  de- 
frauding the  plaintiff  in  the  following  man- 
ner, to  wit,  that  without  consideration  the 
defendant  Jesse  W.  Bond  made  and  executed 
to  the  said  G.  E.  Bond  bis  promissory  note  of 
that  date  in  the  sum  of  $2,000,  due  and  pay* 
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^le  on  the  1st  day  of  January,  1916,  with 
Interest  at  tbe  rate  of  7  per  ceat  per  enDnm ; 
that  at  tbe  time  and  place  and  as  a  part  of 
the  same  transaction,  and  for  tbe  purpose  of 
securing  the  payment  of  said  note,  the  de- 
fendant Jesse  W.  BoDd  made,  executed,  and 
delivered  unto  tbe  d^endant  O.  E.  Bond  his 
certain  mortgage  In  writing,  upon  said  hotel 
property ;  that  on  the  11th  day  of  November, 

1912,  tbe  said  lots  in  the  town  of  Davenport 
were  transferred  by  the  defendant  Jesse  W. 
Bond  by  a  warranty  deed  to  the  plaintiff, 
and  the  plaintlft  transferred  to  the  defendant 
by  warranty  deed,  tbe  foregoing  farm  In  BIk 
county,  Kan.,  as  a  consideration  for  tbe  Dav- 
enport property;  that  the  plaintifiE  did  not 
discover  for  some  time  after  said  deal  was 
consummated  and  the  deed  to  said  Davenport 
property  sent  back  to  the  bank  that  tbe  said 
deed  showed  that  a  f2,000  mortgage  had  been 
assumed  by  him;  that  said  plaintiff  relied 
entirely  upon  the  representations  made  to 
him  by  the  said  defendant  Jesse  W.  Bond 
tliat  tbere  was  no  mortgage  on  said  lots  and 
botel,  lielieTlng  said  defendant  was  reliable ; 
that  the  plaintifT,  after  learning  of  said 
mortgage,  demanded  of  said  defendant  Jesse 
W.  Bond  rescission  of  their  said  contract, 
and  that  said  Kansas  property  be  returned  to 
blm  by  deed  from  the  said  Jesse  W.  Bond, 
and  then  and  there  fiffered  to  return  the  deed 
to  said  Jesse  W.  Bond  to  said  Davenport 
property,  which  the  said  Jesse  W.  Bond  re- 
fused to  do;  that  said  mortgi^  as  aforesaid 
Is  wholly  void,  and  was  secured  1^  fraud  and 
ttlarepreseiitiitbnis ;  Out  the  plaintiff  Is  not 
Indebted  to  tbe  deCendant  in  any  sum ;  that 
wtd  lots  In  Davaqpnt,  with  tba  SO  feet  add- 
ed as  represented,  would  have  been  of  the 
reasonable  nine  of  $2,000. 

Tbe  petition  shows  that  the  deed  executed 
to  tbe  plaintiff  by  tbe  defendant  for  the  hotel 
^Dperty  was  executed  November  11,  1912, 
and  ddlvered  to  blm  prior  to  January  1, 

1913.  and  more  tban  two  years  prior  to  the 
11th  day  of  January,  181B,  the  time  action 
was  commenced  to  cancel  said  mortgage. 

On  S^maxy  24,  1810,  J.  Harrah,  herein- 
after styled  'intwpleader,"  moved  to  be  al- 
lowed to  interplead  In  said  cause  upon  the 
Cround  that  be  was  the  owner  by  assignment 
of  the  mortgage  sought  to  be  canceled  In 
lOalDtifrs  action,  which  motion  was  granted, 
and  thereupon  on  March  1,  1910,  the  said  in- 
terpleader filed  bis  answer  and  interplea  to 
the  petition  of  the  plalntifT,  and  songht  a 
foreclosure  of  the  mortgage  in  the  sum  of 
12,000,  wUA  mortage  is  prayed  to  be  can- 
celed In  the  petition  of  tbe  plalntifT. 

To  tbe  amraded  petltloa  the  defendants  In- 
terposed a  demurrer  upon  the  ground: 

"That  the  mtitioB  does  not  state  facts  saffl- 
deat  to  oonsntnte  a  cause  of  aedon  in  favor  of 
tbe  plaintiff,  and  against  the  defendant." 

The  court  sustained  the  demurrer  to  the  pe- 
tition, and,  the  defendant  falling  to,  plead 
further.  Judgment  was  rendered  for  the  de- 
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fendant.  l^ereafter  the  plaintiff  filed  an  an- 
swer to  the  cross-petition  of  tbe  Interplead- 
er, and  as  a  part  of  his  said  answer  made 
his  amended  petition  a  part  of  said  answer  by 
reference.  A  demurrer  was  interposed  by  the 
plaintiff  to  the  answer  and  cross-action  of 
the  Intervener,  which  was  overruled  and  ex- 
cepted to,  and  thereupon  the  said  plaintiff 
filed  an  answer  to  said  cross-action,  and 
made  his  amended  petition  a  part  thereof. 
To  said  answer  to  said  cross-petitliHi  said 
interpleader  demurred  upon  the  ground  that 
tbe  answer  does  not  state  facts  sufficient  to 
constitote  a  defaise  to  the  cross-action,  which 
said  demurrer  was  In  part  sustained,  and  a 
part  overruled.  On  tbe  30tb  day  of  March, 
1917,  said  Intervener  filed  a  motion  for  judg- 
m^t  on  the  pleadings,  which  motion  was 
sustained  by  the  court,  and  a  judgment 
awarded  In  favor  of  the  Interpleader  for 
tbe  sum  of  92,33aS6,  with  Interest  tfaerew 
at  tbe  rate  of  7  per  cent,  per  annum  from  tbe 
7th  day  of  April,  1917,  and  decreed  a  fore- 
closure of  tbe  m<n-tgage  for  the  satlsfactltm 
of  said  Judgment,  to  which  tbe  plaintiff  ex- 
cepted and  perfected  an  appeal  to  tbls  court 
The  assignments  of  error  are  as  foUom: 

"In  case  No.  8707,  we  contend  that  tite  court 
erred:  First,  In  sustaining  the  demurrer  of  tbe 
defendants  to  the  second  amended  petition  of 
the  plaintiff  Peter  Ostran ;  and,  second,  In  the 
rendering  Judgment  in  favor  of  the  defendants 
and  against  the  plaintiff,  dismissinr  said  action. 

"In  case  No.  9387,  we  contend  uat  tbe  court 
erred ;  First,  in  sustaining  tbe  motion  of  J.  Har- 
rab  for  judgment  on  the  pleading  and  in  render- 
ing judgment  for  J.  Harrafa  and  against  plaintiff 
in  error  on  the  pleadings." 

'  [1]  There  are  but  two  questions  involved  in 
this  appeal :  First  Action  of  tbe  court  in 
sustaining  the  demurrer  of  tbe  defendant  to 
the  second  emended  petition  of  tbe  plaintiff. 
Second.  Actitm  of  the  court  In  sustaining 
motion  of  tbe  lnteri>leader  for  Judgment  <m 
the  pleadli^  and  in  rendering  judgment  for 
tbe  interpleader  against  tbe  plaintiff  oq  tha 
pleadings. 

Having  exhibited,  as  a  part  of  bis  peti- 
tion, the  deed  executed  herein,  in  which  It  is 
set  up  'the  assumption  by  the  plaintiff  of  the 
payment  of  tbe  mortgage,"  which  he  seeks  by 
tbls  action  to  have  canceled,  tbe  plaintiff  Is 
held  to  have  had  notice  of  the  fraud — If  fraud 
was  practiced  upon  him — from  tbe  time  tbat 
he  accepted  the  deed,  as  it  is  not  averred 
that  tbe  plaintiff  was  an  Ignorant  man  or 
could  not  read  or  write,  and  therefore  must 
be  charged  with  having  notice  of  such  alleg- 
ed fraud  from  tbe  time  he  accepted  the  deed, 
and,  having  accepted  the  deed  for  more 
tban  two  years  prS>r  to  tbe  time  of  filing 
bis  petition  for  a  cancellation  thereof,  tbe  ac- 
tion was  barred  by  tbe  statute  of  limitations 
(section  4657,  snbd.  2,  Revised  Laws  1910). 
and  tbe  court  did  not  err  in  sustaining  a  de- 
murrer to  tbe  petition.  Where,  as  In  the  In- 
stant case,  the  petition  upon  Its  face  shows 
that  It  Is  barred  by  tbe  statute  of  limita- 
tions, the  same  Is  properly  reached  by  a  gen- 
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eral  demurrer  to  tile  petition.  Fro^e  et 
al.  V.  Webb,  165  Pac.  IBO. 

It]  Where  the  exhibits  attadied  to  plain- 
tiff's petition  show  upon  their  face  that  the 
caDse  of  actlcm  set  out  therein  is  barred  by 
the  statute  of  limitations,  and  there  are  no 
allegations  in  the  petititm  to  show  that  the 
cause  of  action  is  not  barred,  'a  demurr^  to 
the  petition  should  be  sustained.  Fox  v. 
Ziehme,  30  Okl.  673,  120  Pac.  285;  Grimes  v. 
CuUison.  3  Okl.  268,  41  Pac.  355;  White- 
acre  V.  Nichols,  17  Okl.  387.  87  Pac.  865;  Ter- 
ritory V.  Woolsey,  35  Okl.  645,  130  Pftc.  034. 

The  plaintiff,  lu  answer  to  the  croaa-action 
of  the  interpleader,  having  set  up  as  a  part 
thereof  his  amended  petition,  and  it  appear- 
ing by  said  amended  petltl(m  that  "the  deed 
the  plaintiff  had  received  from  the  defendant 
contained  a  provision  for  the  payment  of  a 
$2,000  mortgage,"  and  basing  his  defuse 
alone  upon  the  invalidity  of  said  mortgage 
due  to  fraud  practiced  upon  him  In  tbe  deed 
executed  to  him,  said  answer  failed  to  set 
np  a  defense  to  the  cross-acticm  of  the  Inter- 
pleader for  the  foreclosnre  of  the  mortgage, 
and  the  conrt  did  not  err  in  sustaining  a  de- 
murrer to  that  part  of  the  answer. 

[3]  Having  assumed  by  the  deed,  which 
he  accepted  fr<Hn  the  defendant,  payment  of 
the  mortgage  whlcAi  by  his  petition  be  seeks 
to  have  canceled,  tbe  plaintiff  was  estopped 
to  set  up  the  invalidity  of  the  mortgage. 

In  the  well-considered  case  of  United 
States  Bond  St  Mortgage  Ca  v.  Eeahey  et  al., 
1B6  Pac.  BS7,  L.  B.  A.  1917C.  829.  it  Is  held: 

"Where  one  purchases  land  subject  to  a  mort- 
gage thereon,  the  land  conveyed  is  effectually 
charged  with  the  incumbrance  to  the  same  ef- 
fect as  if  the  purchaser  had  ezpresaly  ■Bsnmed 
tbe  payment  of  the  debt,  or  had  himself  made  a 
mortgage  on  the  land  to  secure  It;  and,  under 
such  circumstancps,  the  purchaser  will  not  be 
permitted  to  question  the  validity  of  tbe  mort- 
gage oo  tbe  ground  that  it  was  Toid  aa  to  his 
grantor." 

In  Jones  t.  Perlcliia,  43  Okl.  734,  144  Pac. 
183,  it  is  said : 

**  The  purchaser  is  not  allowed  to  defend 
against  tbe  mortgage  be  has  assumed  to  pay,  on 
tl»e  ground  that  it  was  made  without  consid- 
eration, or  tiiat  tbe  consideration  has  failed,  and 
therefore  is  not  valid  against  his  grantor:  for 
the  latter  having  appropriated  a  portion  of  the 
purchase  price  of  the  laiid  to  the  payment  of  a 
Bum  of  money  to  m  third  poratm,  uid  made  it  a 
charge  upon  the  land.  It  does  not  matter  wheth- 
er there  was  any  legal  obligation  upon  him  to 
pay  it,  or  whether  It  waa  at  Uie  time  of  the  sale 
a  lien  upon  the  land;  his  grantee,  having  nnder> 
taken  to  pay  it,  is  precluded  from  asnuiag  its 
validity  *  •  •  '—citing  in  support  of  this 
doctrine,  among  others,  the  cases  of  Freeman  v. 
Auld,  44  N.  T.  50;  Tnisdell  v.  Dowden,  47 
N.  a.  Kq.  .396,  20  Ati.  072;  Qowans  v.  Pierce, 
67  Kan.  180^  45  Pac  586." 

In  Johnson  v.  Thompson,  120  Mass.  898, 
It  Is  held : 

"A  grantee  of  land  is  estopped  to  deny  tiie 
validity  of  a  mortgage  to  which  his  deed  recites 
that  the  conveyance  to  him  is  subject." 


It  therefore  dearly  aK>ean  that  the  plain- 
tiff was  estopped  from  setting  up  the  only 
defense  att^pted  to  be  pleaded  by  his  an- 
swer to  the  cross-action,  "the  invalidity  of 
the  mortgage  sought  to  be  fore<dosed  by  the 
interpleader  on  account  of  the  alleged  fraud 
practiced  on  the  plaintiff  by  the  defendant 
in  tbe  execution  of  the  deed,"  and,  tbe  an- 
swer not  setting  up  any  legal  defense,  the 
court  properly  entered  judgment  on  the  plead- 
ings for  tbe  amount  for  which  Judgment  was 
rendered,  and  properly  decreed  a  foreclosure 
of  the  mortgage  for  the  aatls&ction  of  said 
judgment — a  canon  of  the  law  so  well  es- 
tablished as  not  to  need  a  cltaticm  <rf  suttiw^ 
ity  In  support  thereof. 

Finding  no  error  in  the  record,  both  cases 
Nos.  8707  and  9387  are  afDrmed. 

PER  CURIAM.  Adopted  in  whol& 


HINTON  V.  TBOUT.   (No.  8460.) 

(Supreme  Court  of  Oklahoma.    Feb.  26,  1918. 
Behearing  Denied  May  7,  lOia) 

(SyUabu*  &y  the  Court.) 

LniiTATioiT  or  AonoNS  4sa>72(l>— Dxuniwr 

— Infamtb. 
Where  a  statnte  of  limitations  excepts  per- 
sons laboring  nnder  disabilitiea  frcHn  its  opwa- 
tion,  without  mentioninf  Infants  apedfically,  in- 
fants are  within  the  savmg  dauae  of  the  statute, 
and  tbe  statute  does  not  mn  against  them  dur* 
ing  such  disability,  even  where  such  infant  has  a 
guardian  who  might  maintain  the  action  in  Ua 
or  her  name,  provided  the  title  or  rigbt  of  ac- 
tion Is  in  the  infant. 

Srror  from  District  Court,  Jtf erson  Oimn- 
ty;  Cham  Jones,  Judge. 

Action  by  Catherine  Trout  against  Oeo^ 
W.  Hinton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

H.  A.  Ledbetter  and  T.  M.  Adams,  both  mt 
Ardmore,  for  plaintiff  In  error.  Gny  Green 
and  Bridges  it  Tertrees,  all  of  Waurlka,  Cor 
defendant  In  mor. 

KANS;  J.  This  was  an  action  npoa  a 
promissory  note,  ocMnmenced  by  the  defoid- 
ant  In  error,  i^alnttff  below,  i«ainst  tile 
plaintiff  In  error,  defendant  below.  Hie  pe- 
tition alleged  in  substance  that  John  W. 
Jones,  J.  J.  Berry,  and  G.  W.  binton  execut- 
ed their  certain  promissory  note  on  the  13th 
day  of  April,  1902,  payable  to  Mrs.  M.  A.  StUl- 
w^l,  who  at  that  time  was  the  guardian  (tf 
the  idalntlff.  Cath^ne  Tront;  that  tba 
money  loaned  upon  said  promissory  note  be- 
longed to  the  estate  of  tbe  plaintiff,  Cather> 
Ine  Trout,  who  at  that  time  waa  a  minor; 
that  said  Mrs.  M.  A.  SUUweU  as  guardian 
of  said  plaintiff  ffeUed  and  neglected  to  flie 
suit  to  reoorer  tbe  amount  dne  said  estaia 
upon  said  note;  that  said  plaintiff  became 
of  fall  age  within  a  year  prior  to  the  eom- 
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meocement  of  tbla  action,  uid  sbe  now  wlflh- 
66  to  prosecute  the  same  In  ber  own  name. 

G.  W.  UlntoD  was  the  only  one  of  the 
makers  of  the  note  who  was  serred  with 
snmmons  In  said  action,  and  he  filed  an  an- 
swer to  the  ^ect  that  the  alleged  cause  of 
action  of  the  plaintiff  did  not  accrue  at  any 
time  wjthin  the  five  years  next  preceding  or 
before  the  commencement  of  said  action,  and 
therefore  It  was  barred  by  the  governing  stat- 
ute of  limitations,  to  wit,  section  4483,  Mansf . 
Dig.  Ark.,  which,  it  is  agreed,  was  in  force  in 
the  Indian  Territory  at  the  thne  the  alleged 
cause  of  action  accrued.  The  reidy  of  the 
plaintiff  was  a  general  denial.  Upon  trial  to 
the  ooort  there  were  findings  oC  fact  and  con- 
clnslona  of  law  in  favor  of  the  plaintiff,  upon 
whidk  Judgment  was  duly  entered,  to  reverse 
which  this  proceeding  in  error  was  com- 
neoced. 

Among  the  findings  of  &ct  by  the  trial 
court  Is  the  following: 

"The  court  further  finds  that  shortly  after  the 
matarlty  of  the  note,  defendant,  G.  W.  Hinton, 
and  the  guardian  M.  A.  Stiliwell,  entered  into 
an  agreement  without  consideration  and  in 
fraud  of  the  rights  of  said  minor,  this  plaintiff, 
that  she,  the  nid  guardian,  would  not  look  to 
hint  for  any  part  ta  said  note,  and  in  fact  said 
goardian  has  nerer  made  any  effort  to  collect 
•aid  note  from  any  of  the  signers  thereto,  and 
has  wholly  failed  from  the  maturity  of  said 
note  to  the  commencement  tbia  action  to  take 
any  action  whatever  to  protect  the  rights  of  said 

The  only  ground  for  reversal  relied  upon 
by  oonnsel  for  plaintiff  In  error  In  their  brief 
la  to  the  effect  that  the  alleged  cause  of  ac- 
tion of  the  defendant  in  error  was  barred  by 
the  statnte  of  limitations,  as  contained  in 
sectton  4483,  Manst  Dig.  Ark.,  which  pro- 
vide: 

"Actions  on  promissory  notes,  and  other  Id- 
strnments  In  writing  not  under  seal,  shall  be 
commenced  within  five  years  after  the  cause  of 
action  shall  accrue,  and  not  afterward." 

Whilst  It  la  conceded  by  all  parties  that 
the  Arkansas  statute  above  quoted  Is  con- 
trolling, the  saving  danae  of  the  statute  Is  not 
set  oat  In  the  brlefii  on  file.  But  from  the  ar- 
goments  of  counsel  for  both  parties,  we  take 
It  that  !t  la  similar  to  the  savii^  clause  of 
Oi»  statute  <ot  llmitatimis  as  now  In  force  in 
tbSs  state.  Assuming  this  to  be  true,  we 
find  that  this  court  has  recently  passed  upon 
the  precise  question  now  iwesented  for  oou- 
dderatlon.  Title  Guaranty  &  Surety  Oo.  v. 
Barton,  Bflnor,  etc,  170  Pac.  U70,  Just  hand- 
ed dowii,  and  not  yet  ofBdally  reported.  In 
that  case  It  was  held: 

"Where  a  statute  of  limitationa  excepts  per- 
•ons  taboriog  under  disabilities  from  its  opera- 
tion, without  menti<mlng  infants  spedScally,  in- 
fanta are  within  the  savuig  clause  of  the  statute, 
and  the  statnte  does  not  run  against  them  dui^ 
ing  Boch  disability,  even  where  such  infant  has 
a  Kuardian  who  might  maintain  the  action  in  his 
or  her  name,  provided  the  tide  or  right  of  action 
fa  In  the  Infant" 


As  this  ease  seems  to  t>e  decisive  of  tlie 
Qnestton  preaoited  for  review,  upcm  the  au- 
thority thereof  the  Judgment  of  the  court 
below  must  be  affirmed.  All  the  Justices  con- 
cur. 


COLE  et  sLv.  INDUSTRIAL  SAV.  SOC. 
(Na  8617.) 

{Supreme  Court  of  (^laboma.   April  9,  1918. 
Behearing  Denied  May  7,  l&lSi) 

t'SvUabuv  fry  iht  Court.) 
BuiLDiNO  ANO  Loan  Associations  «=33»(8) 

— MOBTOAOB— FOBECLOBCBE— E  VIDBNCE. 

Evidence  examined,  and  held  not  sufficient 
to  support  the  judgment  rendered  by  the  trial 
court. 

Error  ttom  District  Court,  Logan  Cmlnty; 
A.  H.  Huston,  Judg& 

Action  to  foreclose  a  mortgage  by  the  In- 
dustrial Savings  Society,  a  corporatiwi, 
^inst  W.  H.  Cole  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed  and  cause  remanded,  with  dlreo- 
tlous  to  grant  a  new  trlaL 

T.  O.  Whltely  and  O.  B.  Vegan,  both  of 
Outhrle,  for  plaintiffs  In  error.  Tlbbetts  A 
Green,  ot  Guthrie,  for  deffendant  In  error. 

KAND,  J.  This  was  an  action  to  ft>recloGe 
a  mortgage,  commenced  by  the  def«idant  In 
error,  plaintiff  below,  against  the  plaintiffs 
In  error,  dtfendants  below. 

The  plaintiff  purported  to  be  a  building 
and  loan  a&sodatlon  which  loaned  money 
only  to  its  members,  and  the  mortgage  was 
upon  one  of  Its  forma  The  defendants  in 
the  trial  court  pleaded  usury,  and  alle^ 
tliBt  there  was  no  oompetitlve  bidding  for 
the  loan  in  question,  and  that  by  reason 
thereof  the  transactions  between  the  plain- 
tiff and  the  original  mortgagee  created  only 
the  relation  o£  lender  and  borrower,  and 
that  upon  this  basis  the  present  owners  of 
the  mortgaged  premises  had  overpaid  the 
plaintiff  the  amount  Justly  due  IL  There 
were  allegations  by  way  of  cross-petition 
that  the  contract  was  usurious,  and  that, 
instead  of  the  defendants  being  indebted  to 
the  plaintiff,  the  plaintiff  was  indebted  to 
the  present  owners  of  the  mortgaged  prem- 
lE«s.  The  reply  of  the  plaintiff  was  a  gener- 
al denial.  -  Upon  trial  to  the  court  the  plain- 
tiff, to  establish  the  Issues  In  its  behalf,  In- 
troduced In  evidence  a  money  bond  In  the 
sum  of  ?2,500,  which  was  deposited  to  se- 
cure the  payment  of  the  orlgiiLal  mortgage 
and  proved  the  assignment  of  the  stock  In 
said  association  issued  to  Cole,  the  original 
mortgagee,  to  his  assignors,  the  present  own- 
ers of  the  mortgaged  premises,  and  also  Intro- 
duced the  following  itemized  account  which 
purports  to  be  a  correct  statemrait  of  the 
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preaoit  atanffinr  of  the  acooant  between 
plaintiff  and  tbe  present  holder  of  the  Cole 
stock: 

Bzhibit  n 

Cert  No.  1584.  Date,  Feb.  2,  1903.  No. 
shares,  25.  Loan  No.  197.  Amonnt,  $1,250.00. 
Computed  to  Nov.  30,1912.  F.  M.  Collar,  Guth- 
rie, Okla.  Original  mortgagor,  W.  H.  Cole.  In 
Account  with  Indaetrlal  Savings  Society  of 
Detroit,  Michigan. 

Dr. 

To  amount  of  loan  f 1,250.00 

April  12  to  Nov.  12,  inclu- 
sive, payments  in  arrears  125.04 
Interest  on  deferred  pay- 
ments balance   22.35 

Insurance  paid   5.40 

Extension  of  abstract....  4.70 
Int.  on  insurance   1.22 


Cr. 

By  amonnt  paid  on  stock 
and  included  in  above  ar- 
rears   

Profits  


737 JSO 
202.20 


91.408.71 


039.70 


To  repay  Dee.  1.  1912  $  468,81 

In  addition  to  this,  counsel  for  plalntUfs 
admitted  that  the  defendants  have  made  a 
total  of  111  payments),  amounting  to  |1,734.- 
42,  whereupon  the  defend^ts  called  several 
witnesses  in  support  of  the  Issues  in  their 
behalf.  At  the  close  of  the  evidence  the 
court  rendered  Judgment  for  the  plaintiff 
again&t  M.  M.  Meelc,  M.  Collar,  and  Julia 
Collar  In  the  sum.  of  1468.81,  together  with 
an  attorney's  fee  of  $45,  costs  of  suit,  and 
accrued  Interest,  and  rendered  decree  fore- 
dosdng  and  ordering  that  said  property  be  sold 
to  satisfy  said  Judgment,  to  reverse  which 
this  proceeding  in  error  was  commenced. 

Counsel  for  plalntlCTs  In  error  in  their 
brief  present  their  grounds  for  reversal  un- 
der numerously  numbered  propositions,  all 
of  which  under  our  view  of  the  case,  may 
be  summarized  Into  one,  to.  wit,  that  the  de- 
cision of  the  court  is  not  supported  by,  and 
is  contrary  to,  the  evidence  produced  at  said 
trial.  This  ground  for  reversal  seems  to 
us  to  be  well  taken.  The  trial  court  un- 
doubtedly entered  Judgment  In  favor  of  the 
plaintiff  for  the  amount  'due  It,  as  shown  by 
the  foregoing  Itemized  account  which  was 
Introduced  in  evidence  by  the  plaintiff,  with- 
out objection.  It  will  be  observed  that  one 
of  the  credit  Items  of  this  account  shows 
the  total  payments  on  stock  to  be  9737.50. 
The  statement  further  shows  that,  computing 
the  amount  due  upon  this  basis,  the  result 
would  be  as  found  by  the  court  But  we 
are  unable  to  harmonize  this  part  of  the 
itemized  account  with  the  subsequent  admis- 
sion of  counsel  for  plaintiff,  to  the  effect 
that  the  defendants  have  made  a  total  of 
111  payments,  or  In  the  total  sum  of  $1,734.- 
42.  It  seems  to  us  that  the  trial  court  must 
have  disregarded  this  admission  In  render- 
ing Judgment  for  the  plaintiff.   If  the  total 


■mount  due  the  plaintiff  was  $1.^)8.71,  as 
shown  by  tbOr  statentent,  and  the  dtfend- 
ants,  as  counsel  admll;  had  paid  91,734.^ 
it  requires  but  a  simple  mathematical  com- 
putation to  show  that,  Instead  of  the  de- 
fendants being  indebted  to  the  plaintiff,  the 
plaintiff  was  indebted  to  the  defendants. 

Counsel  for  plaintiffs  in  .error  In  their 
brief  present  several  computations  based 
upon  the  various  views  which  may  be  taken 
as  to  the  nature  of  the  contract  between  the 
parties  fOr  the  purpose  of  showing  that.  If 
the  admlS8f<m  of  counsel  as  to  the  total 
numbw  end  amount  of  the  payments-  Is  con- 
sldered,  the  evidence  shows  tbe  daim  to  be 
overpaid,  whether  the  Instrument  involved 
Is  held  to  be  purely  a  building  and  loan 
contract  or  merely  a  mortgage  to  secure  the 
payment  of  a  loan,  and  say  that  in  view  of 
this  they  are  entitled  to  judgment  over 
against  the  plaintiff  upon  their  crosa-petl- 
tion.  Ordinarily  this  would  be  true,  but  in- 
asmuch as  we  are  unable  to  gather  from  the 
record  before  us  the  view  entertained  by 
the  trial  court  as  to  the  nature  of  the  con- 
tract, or  the  precise  rate  of  interest  allow- 
able under  such  view,  we  are  disposed  to  re- 
verse the  cause  and  remand  it  for  a  new 
trial,  in  order  that  these  points  may  more 
clearly  appear  if  the  case  comes  before  us 
again  for  decision. 

For  the  reason  stated^  the  Judgment  of  the 
court  below  Is  therefore  reversed  and  the 
cause  remanded,  with  directions  to  grant  a 
new  trial.   AU  the  Justices  concur. 


BEAN  et  al.  V.  RITMRILLl    (No.  8229.) 

(Supreme  Court  of  Oklahoma.    Feb.  5,  101& 
On  Motion  for  Rehearing.  April  30,  1918.) 

(Byllahiu  bj/  fAe  Court.) 

1.  X'SCBT  4e»56  —  USUBXOUS  TSAHSACnOH  — 

Contract. 

Where  a  money  lender  engages  an  agent  to 
make  loans  of  money,  and  such  agent  procure* 
a  contract  with  the  borrower  by  whidi  the  bor- 
rower agrees  to  pay  10  per  cent,  per  annum  In- 
terest from  the  time  tbe  money  is  lent,  and  in 
addition  thereto,  as  a  part  of  the  eame  transac- 
tion, tbe  agent  requires  the  tmrrower  to  con- 
tract for  or  to  pay  an  additional  sum  for  the 
use  of  the  money  under  the  guise  of  a  so-called 
commission,  the  entire  contract  is  construed 
together  and  is  usurious, 

2.  Pbincifal  ano  Aobrt  «=»178(1)— Act  or 

AOENT^NOTICK  TO  PbIITCIPAL. 

The  lender  of  money  is  charged  with  notice 
of  the  acts  of  his  agent  within  the  scope  of  tbe 
agent's  authority. 

3.  LiifrrATion  or  AonoRS  «so87(3)  —  Run- 
ning or  Statute— NomosiDBNT. 

A  statute  of  limitation  does  not  b^n  to 
run  against  a  cause  until  the  case  is  brought 
under  its  operation,  and  does  not  run  in  favor 
of  a  nonresident  of  the  state  until  snmmona 
can  be  served  within  the  state  and  a  valid 
personal  judgment  had  which  can  be  enforced 
in  a  mode  provided  by  law. 


^ssFor  other  eases  see  wnw  topic  utd  KBT-NUUBER  la  all  Kcr -Numbered  DlgesU  and  tndezw 


Digitized  by 


Google 


OkL) 


BEAN  V.  RUMRIUt 


458 


4.  LncrunoH  or  Aonons  ^ieo(^-^V%rm 
•s»186— RBOOvsKT<or  TwicoB  via  usimioua 
Iktkbkst  —  Constitutional  and  Sxatu- 

TORT  PbOVISIONS. 
The  constitutioiial  provisioD  and  flnbaeqaent 
IftiBlfttfTe  tnactmeat  of  tbts  state  aatboiiidng 
th«  TCCorcr^  of  twice  tbe  nsurioos  interett  paid 
on  a  asonoua  contract  in  "an  action  in  the 
nature  of  an  action  for  debt"  is  an  enlargement 
of  the  common-law  remedy  authorizinff  the  re- 
ttovery  In  an  action  for  debt  of  interest  paid 
in  excess  of  tbe  lawful  rate,  and  the  evident 
intention  of  the  lawmakers  was  that  the  limita- 
tioQ  prescribed  within  which  the  action  must 
be  brought  was  snbject  to  the  same  tolling  pro- 
Titdons  of  the  statute  tbat  apply  to  other  ac 
tions  for  debt 

5.  Uburt  ^»139— Right  of  Action. 

The  fact  alone  that  usurious  interest  was 
paid  by  sale  of  the  borrower'a  property  pursa- 
flDt  to  a  judgmeot  of  mortgage  forecloenre  does 
HOC  prerent  toe  borrower  from  afterwards  main- 
taining an  action  to  recover  twice  the  usurious 
interest  so  paid. 

6.  Limitation  of  Actions  *=»59(2)— TJbubt. 

An  action  to  recover  twice  the  amount  of 
tbe  interest  paid  on  a  vsnrions  contract  may 
be  brought  within  two  years  from  tbe  payment 
and  discharge  of  such  contract  or  from  tbe  last 
payment  of  interest  thereon. 

7.  LlHITATION  OF  ACTIONS  ^ObC!8C1>— STATU - 

TORT  Acnoir— TinxzHG  op  Statdtk. 
The  fact  that  a  cause  of  actSon  ia  created 
by  statute  and  did  not  exist  at  common  law 
does  not  necessarily  prevent  the  limitation  as  to 
time  witbla  which  same  may  be  brongbt  from 
being  snbjact  to  the  tolUnc  proviwma  of  the 
statate. 

8.  Limitation  of  Actions  «sb87(1)— Toll- 
ing Statciv— Gonstbuction. 

Tbe  provision  of  section  4660,  Her.  Laws 
1910.  tolling  the  statute  of  limiutlon  on  ac- 
count of  absence  from  the  state  applies  to  an 
action  for  the  recovery  of  twice  tbe  amount  of 
interest  paid  on  a  usurious  contract. 

9.  Judgment  €=>735— Res  Judicata— Usubt. 

A  judgment  for  the  full  amount  of  tbe  prin- 
cipal and  interest  contracted  for  in  a  uanriona 
transaction  ia  not  rea  adjudicata  as  to  an  ao- 
tioQ  brought  afterwards  for  the  recovery  of 
twice  the  usurious  interest  paid  in  Mtisfactlon 
of  such  judgment 

(AddMomal  SvIMhu  by  BdUortal  Bintf-) 

10.  Trial  «=»156(3)— Demubbbr  to  Evidence 
— Aduibsionb. 

A  demurrer  to  plaintiETs  evidence  admits  for 
tiie  purpose  of  tbe  demurrer  all  the  material 
facto  In  evidence,  including  legal  presomptitas 
and  admissiona,  atber  in  the  pleadinga  or  oth- 
erwise in  the  most  fovorable  light  of  the  pUUi- 
tlff. 

11.  Appeal  and  Ebbob  ^1169(1)— Ebbonb- 
OU8  Sustaining  of  Dbuubbeb— Reicand. 

If  a  demurrer  to  plaintiff's  evidence  la 
wrongfolly  sustained,  the  caose,  on  appeal,  may 
be  remanded  for  new  trial,  or  judgment,  either 
rendered  or  directed  as  the  record  warrants. 

12.  TJauBT  «=>75,  107— Contbact— Effect. 
When  a  contract  is  originally  usurious,  tiie 

taint  of  nsnry  attaches  to  all  subseqaant  trans- 
actions In  connection  tharewith,  and  even  to  a 
Judgmrat  founded  upon  audi  osarloaa  transac- 
tion. 

On  Motion  for  Bebearing. 

13.  Appeal  and  Ebbob  «»eie(4)— Tebifica- 
TioN  OF  Answer— Assumption. 

In  view  of  Supreme  Court  rale  26  a66 
Fao.  iz),  requiring  defsudant,  if  tin  abstract  of 
plaintiff  ia  inoomplete  to  set  fbrtii  a  oonnter 
abstract  the  court  may  assume  tliat  the  answer 


was  not  verified,  where  neltber  of  Um  Mefi 
ffled  ahowad         It  waa  verified. 

Oommissloners*  Opinion,  DivisloD  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Geo.  W.  Ola:*,  Jadg& 

Action  by  A.  W.  Beau  and  Mamie  Bean 
against  George  H,  BumrilL  Judgment  for 
defendant,  and  plalntlfrs  bring  error.  Re- 
versed and  remanded,  with  directions  to  xvk- 
der  Judgment  for  plalntUCs. 

W.  A.  Smith,  of  Oklahoma  City,  for  plaln- 
tUTs  In  error.  George  A,  Eitzslmmoiu,  of 
OTlahoma  Cltr,  tea  deftodant  in  error. 

STEWART,  0.  It  Is  alleged  In  plaintiffs' 
petition  that  defendant  Is  and  was  a  non- 
resident of  the  state,  and  absent  contlnaously 
from  the  state  at  all  times  mentioned  In 
the  petition;  tbat  John  A.  Burt  was  the 
agent  of  the  defendant,  the  agency  being  set 
forth  in  the  following  words: 

"That  at  the  times  hereinafter  mentioned, 
and  for  a  long  time  prior  thereto,  John  A.  Burt 
was  the  general  agent  of  defendant  in  tbe  coun- 
ty and  state  of  Oklahoma,  with  authority  from 
said  defendant  to  negotiate  loans  of  money  of 
defendant  and  collect  the  sums  due  thereon  for 
the  use  and  braefit  of  said  defendant,  and  tbat 
said  John  A.  Burt  acted  in  aucb  capacity  and 
with  tbe  anthority  aforesaid  in  tlie  mattera  and 
things  hereinafter  set  forth." 

It  !■  all^^  tbat,  thfoogh  mda.  aiencr.  the 
defendant  tm  May  22,  1900,  contraetod  to 
lend  and  did  l«id  to  tbe  plalntUBg  for  a  period 
<rf  three  years  the  sum  ctf  92,000,  for  which 
the  plaintiffs  were  required  to  make  note 
and  mortgage  to  the  d^endant  for  the  nun 
of  92,660,  drawing  Interest  at  10  per  cent, 
per  annum  fnun  date,  and  also  note  and 
mortgage  to  the  said  John  A.  Burt  fw  9100, 
with  10  per  cent,  per  annum  lnt»est  from 
date,  and  that  the  lAaintlftb  were  required 
to  pay  the  deCendant  and  did  pay  said  sum 
of  9^000^  and  In  addition  thereto  the  sum 
of  91*180  usurious  Interest  in  pursuance  (Hf 
sbch  usurtou  contract  whereby  the  defend- 
ant became  liable  to  the  {dalntUb  In  the  sum 
of  92,361.42  b^ng  double  the  amount  of  usu- 
rloiis  Interest  paid,  for  which  sum  the  plaln- 
tilTs  pray  Judgment,  with  Interest  th»eon  at 
the  rate  of  6  per  cent,  per  annum. 

Tbe  defendant  answered,  denying  the  usu- 
rious contract  and  the  payment  of  any  usu- 
rious interest,  denying  that  John  A.  Burt  in 
sudi  transaction  was  the  agent  of  tbe  de- 
fendant, and  alleging  that  defendant  furnish- 
ed to  plalntUTs  tbe  sum  of  ^650,  omtractlng 
for  only  10  per  cent  Interest  thereon,  and 
that  any  sum  recelTed  or  c<mtracted  tor  by 
John  A.  Burt  was  for  services  rendered  by 
John  A.  Burt  for  the  plaintiffs  and  without 
defendant's  knowledge;  that  plaintiffs'  claim 
was  barred  by  the  statutes  of  limitation,  in 
that  the  acUon  was  not  brought  within  two 
years  after  the  maturity  of  the  alleged  usu- 
rious contract.  Z>efendant  also  sets  forth  in 
his  answer  copies  of  the  oiigUial  notes  and 
mortgages  Involved  and  copies  of  the  plead- 
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Ings  and  proceedings  In  a  forwAosure  milt 
brought  hy  defendant  against  the  plalnUffii 
on  tbtf  ocMitraet  In  whidi  John  A.  Burt  Is 
Interreniw,  and  yrhmSn  Jn^nnent  was  ren- 
dered tor  defendant  as  plaintiff  In  swA  pro- 
ceedings and  Jobn  A.  Burt  as  Intervener  tor 
the  full  amount  of  principal  and  Interest  dne 
as  per  face  of  snch  notes  and  mortgagee,  less 
amounts  paid  thereon  by  ptelntlffs.  The 
def^danfs  pteadlngs  show  Judgment  of 
fbredosnre^  sale  of  mortgaged  pt<0pert7t  and 
paynimt  of  sudi  Judgment  The  defoadant 
avers  that  such  Judgment  was  and  Is  res 
adjndlcata  as  to  jdalntUTs*  alleged  cause  of 
action. 

FlalntUCa  filed  reply  denying  the  allegations 
In  the  answor  and  setting  up  matters  In  exr 
lunation  of  sudi  allegations. 

The  cause  came  on  for  trial  before  a  Jurr, 
and  the  plaintiffs  Introduced  evldenoe  fuliy 
supporting  all  of  the  allegations  contained  In 
the  petition.  Including  the  allegations  as  to 
Burt's  agency  for  the  d^Midant,  which  was 
not  necessary,  for  the  reasm  that  the  defend- 
ant did  not  verify  his  answer  nor  in  any 
other  manner  deny  sa&t  agency  under  oath. 
Among  other  things,  the  evidence  showed, 
without  dispute,  that  the  defendant  was  a 
resident  of  the  state  of  Wisconsin,  and  car- 
ried on  through  Burt  and  other  agents  an 
ext«isive  loan  budnesa  In  this  state;  thac 
shortly  before  making  the  loan  to  the  plain- 
tiffs be  visited  Oklahoma  Olty  to  see  Burt 
about  his  loans  and  collections;  that  before 
the  visit  the  plaintiffs,  who  are  negroes, 
had  been  negotiating  with  Burt  for  a  loan 
on  valuable  Oklahoma  City  real  estate  for 
the  purpose  of  finishing  a  building  thereon 
which  was  in  the  process  of  construction; 
that  Burt  had  told  them  he  was  not  loaning 
his  own  money,  but  was  making  loans  for 
Mr.  Rumrill;  that,  when  Mr.  Rumrlll  came 
to  Oklah(»ua  Olty,  I.  E.  Bean,  acting  for  the 
plaintiffs,  visited  him  and  inquired  about  the 
loan,  to  which  Inquiry  the  defendant  reified: 

"Mr.  Bart  ia  handling  my  bosineBS  here  in 
Oklahoma  City,  and  whatever  is  done  between 
you  and  Mr.  Burt  is  all  right  with  me.  I  am 
not  acquainted  with  you  people  at  all,  so  you 
will  have  to  tranaact  your  burineas  witii  Mr. 
Burt,  because  I  dtm't  snow  yon." 

The  loan  was  afterwards  made  by  Burt. 
He  was  sworn  as  a  witness,  and,  thon{^  not 
Crank  in  his  testimony,  evidently  trying  to 
protect  the  defiant,  corroborated  the  other 
testimony  as  to  the  transacHtms  had  aftei^ 
wards,  audi  testimony  showing  that  the 
plaintlBh  were  to  receive  12,600,  for  vrlddi 
they  were  to  make  and  execute  the  notes  men- 
tioned In  the  petition  and  set  out  In  u^^nd- 
ant*8  answer,  the  loan  to  run  for  a  porlod  at 
three  years;  that  Bumrill  d^vered  |2,6S0 
to  Burt,  out  of  which  Burt  retained  $150, 
the  note  and  mortgage  for  f 2,ffiS0,  with  Inter- 
38t  at  10  per  cent  from  date,  being  delivered 
to  Bnmrlll,  and  Burt  receiving  an  additional 
note  and  mortgage  for  $160,  drawing  10  per 
o«it  from  date ;  that  Burt  looked  after  the 
mortgages  and  tttle  for  Rumrlll,  and  deposit 


ed  the  mon^  in  a  bank,  keeping  it  for  sever- 
al months,  paying  <^  medianlcs*  liens  and 
other  Incnmbrances  against  the  property,  not 
permitting  the  plaintiff  to  make  checks  unless 
approved  him.  Anally  paying  the  plaintiffs 
the  balance  of  the  $2,800  aftn*  deducting  the 
amomits  paid  out  in  removing  Itois  from  tlie 
property.  He  testified  that  he  had  been  mak- 
ing loans  for  Rtunrill;  that  when  he  was 
acting  as  agent  for  Rumrlll,  he  was  paid  by 
RumriU,  but,  when  he  acted  as  agent  for  the 
borrower,  be  was  paid  by  the  borrower ;  that 
he  collected  tor  Rumrlll ;  and  that,  as  to  ttie 
particular  loan  In  question,  RumrlU  did  not 
agree  to  pay  him,  but  be  was  to  get  his  "com- 
nUsston"  out  of  tiie  odier  parties. 

The  evidence  shows  that  the  pialntiffa  filed 
answer  in  the  foreclosure  suit  mentioned, 
but  on  October  B,  1012,  by  written  stipulation 
between  the  parties  filed  in  the  causey  it 
was  agreed  that  Judgment  should  be  ren- 
dered oa  October  7,  1012,  the  property  to  be 
sold  after  the  expiration  of  six  months  from 
the  date  oi  the  Judgment  Rumrlll  agreeing 
to  bid  and  pay  the  full  amount  of  the  Jodg- 
ment  and  costs  for  the  inoperty  and  sell  It 
back  to  the  negro»  on  monthly  payment 
plan;  that  the  property  was  sold,  and  Bart 
acted  with  RumriU's  attorney  In  mana^g 
the  sale  and  making  the  bids,  and  the  pnv- 
er^  was  permitted  to  sell  on  bid  made 
some  nonresident  bidder,  all  the  drcumstanc- 
es  showing  that  such  bidder  was  an  agent 
of  BumrUl,  for  hardy  a  sufficimt  sum  to 
satisfy  the  Jndgm«it,  costs,  and  aocmed 
Interest;  that  Rumrill  and  Bnrt  recdved  in 
satisfaction  of  the  Judgments  rendered  the 
proceeds  ot  sncb  sale,  less  costs  and  attor- 
ney's fees,  the  amount  which  plaintiffs 
were  thus  canpelled  to  pay  bdng  tally  fl,- 
180.71  in  excess  of  the  costs,  attom^*s  ftes, 
and  the  |2,S00  furnish^  them;  that  RumrlU 
did  not  comply  wltib  the  agreement  to  resell 
the  property  to  the  platntlfb  in  this  case, 
offering  the  excuse  tiut  he  was  not  the  pnr^ 
chaser. 

The  d^isndant  demurred  to  the  suffideu^ 
of  plalntlffB'  evidence.  The  oonrt  sustained 
the  demurrer,  on  the  theory  that  the  defend- 
ant did  not  receive  any  of  the  |300  "commis- 
sion," discharged  the  Jury,  and  rendered 
Judgment  for  the  defendant  The  platnttffs 
doly  anpeal. 

Mil  11]  A  demurrer  to  i^intlffi^  evidence 
admits,  for  the  purpose  of  the  demurrer,  all 
the  material  focts  in  evidence,  Including 
legal  presumptlona  and  admissions,  either  In 
the  pleadings  or  otherwise,  in  the  most  fiivor- 
abte  Ught  toward  the  plaintiff.  If  the  de- 
mnrrer  is  wrongfully  sustained  on  appeal, 
the  cause  may  be  remanded  for  new  trial 
or  Judgment  either  rendered  or  directed  as 
the  facts  and  circumstances  presented  by  the 
record  may  warrant  under  the  facts 
proved,  construed  favorably  toward  the  plain- 
tiffs, it  appears  that  there  u«  no  sndi  issues 
of  fact  involved  as  woidd  enaUe  the  defend- 
ant to  d^eat  the  recovery  by  Airtber  proot 
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not  Inconfltstent  with  admissions  made  and 
legal  presumptions  Indalged,  the  appellate 
court  may  render  the  case  or  direct  a  judg- 
ment as.  In  Its  discretion,  Is  deemed  proper. 
Ordinarily  the  plaintiff  ought  not  to  be  com- 
pelled to  undergo  the  burden  and  expense  of 
another  trial  merely  because  of  an  error  of 
the  trial  court  brought  about  by  the  acts  of 
the  defendant.  Bowerer,  where  It  Is  prob- 
aide  that  substantial  Injuatioe  may  be  done 
by  Anally  dlspoi^tag  of  the  case,  a  new  trial 
may  be  awarded  on  sncb  terms  as  to  costs 
that  may  be  equitable  and  Just.  As  this 
ease  must  be  reversed,  we  will  bear  in  mind 
these  principles  In  disposing  of  the  appeal. 

[1 , 2]  The  presumption  In  this  case  Is  that 
the  allegatlooa  of  plaintiff  as  to  the  agency 
of  Burt  are  true,  not  b^g  dmled  under  oath 
as  required  by  statute.  If  the  defendant, 
under  bis  unTerifled  denial,  had  proceeded 
and  introduced  erldmce  without  objection 
on  tlie  part  of  the  plaintiff  that  Burt  was 
not  audi  agent  itf  the  plaintiff,  and  the  case 
had  been  tried  wlOiout  objeetloa  on  the 
theory  that  the  question  of  agency  was 
properly  in  Issuer  it  tolgat  be  held  that  the 
matter  of  Terlflcatlon  of  the  denial  of  figeaty 
was  waived,  hut  such  course  the  d^endant 
did  not  adopt.  HowcTer  the  undisputed 
testlinony  ot  Bean,  the  admissions  of  Burt, 
and  all  the  drcnnutaaceB  In  the  case  egtab- 
Uahed  that  Burt  was  the  agent  of  the  plain- 
tiff In  the  way  and  manner  alleged  in  the 
petition. 

In  I^ngter  t.  Ford  et  al.  (No.  738SE)  171 
Pac.  471,  not  yet  officially  reporind,  Mr. 
Justice  Hardy,  speaking  for  this  court,  says 
In  the  syllabus: 

"On«  who.  on  behalf  of  a  loan  company,  takes 
an  aoplicatioB  for  loans,  which  applications  are 
required  to  contain  a  detailed  description  of  the 
property  and  the  occupancy  thereof,  with  the 
applicant's  statement  as  to  the  conditioa  of  his 
title,  which  application,  accompanied  by  an 
abstract  showinft  the  condition  of  the  records 
concerning  the  title  of  the  applicant  to  the  prop- 
er^ offered  as  security  for  the  loan,  ia  forward- 
ed to  the  company,  where  the  application  and 
abstract  is  submitted  to  its  attorney  for  an  opin- 
ion as  to  the  title  of  the  applicant,  and  the  nec- 
essary papers  prepared  and  sent  to  the  person 
taking  the  apiuicatlon  to  secure  the  execntion 
thereof  by  the  prospectiTe  borrower.  Is  agent  of 
the  loan  company,  and  notice  of  all  knowledge 
acquired  by  him  affecting  the  subject-matter  of 
the  agency,  while  acting  within  the  scope  of 
bis  authority,  win  be  Imputed  to  the  company.** 

In  the  body  of  the  opinion  the  court  says: 
Tlaintiff  most  be  deemed  to  know  what  his 
Ment  knew,  and  cannot  retain  the  benefits  of 
tut  agent's  acts  without  accepting  the  conse- 
quences of  his  knowledge.  He  cannot  be  permit- 
ted to  obtain  any  greater  rights  from  the  acts  of 
his  agent  than  if  he  did  the  thing  himself,  know- 
ing wnat  the  agent  knew;  that  is,  be  cannot  rat- 
ify the  acts  of  the  axent  so  far  as  beneficial  to 
bim,  and  repudiate  the  remainder.  If  he  ac- 
eqits  any  benefit  flowing  from  the  acts  of  the 
agmt  a«er  he  known  and  appreciates  what  his 
agent  has  done,  or  with  notice  which  the  law  im- 
putes to  him,  he  will  not  be  permitted  to  say 
fliat  the  agent  acted  for  him  in  procuring  the 
note,  and  repudiate  the  agency  when  It  Is  sought 
to  impute  to  him  knowledge  of  facts  affec&g 
the  note  acQulred  by  the  agent  within  the  scope 


r  of  his  authority  and  emeenilnc  tta  wab^teb- 
matter  of  the  agency." 

In  addition  to  the  fsilure  to  deny  the 
agency  under  oath,  the  ftcts  In  the  case  at 
bar  show  that  Burt  was  clothed  with  evm 
greater  anUiori^  than  contemplated  by  tin 
facts  recited  by  Justice  Hardy  in  Uie  ayllabui 
quoted.  Following  the  preced«it  dted,  we 
must  hold  that  tb»  defendant  was  diarged 
with  notice  of  Buri/s  acts,  and  further  ttiat, 
having  ratliled  such  acts  so  &r  as  benefldal. 
he  cannot  now  escape  reqicmalMllty  and  oon- 
sequent  liability  for  the  remainder. 

The  plalntUTs  rec^ved  (2,600  In  cash,  and 
were  ctwnpelled  to  execute  notes  running 
three  yeurs  in  the  sum  total  of  $2,800,  draw- 
ing on  th^  fhce  the  hli^iest  legal  rate  of 
Interest  The  note  of  |2,660  to  RumrDI  also 
contains  the  following  stipulation: 

"The  makers  hereof  agree  to  pay  on  the  princi- 
pal sum  of  this  note  the  sum  of  SOO.uO  per 
mouth  after  seven  months  from  date  hereof  and 
credit  of  uack  payments  to  be  made  at  the  end 
.of  each  year  from  the  date  of  the  first  payment" 

The  plalntUh  made  several  of  socdi 
monthly  payments  before  Qie  beginning  of 
foreclosure  proceedings.  This  was  another 
ingenious  sch^ne  to  »tort  more  for  ttie  fOT* 
bearance  or  use  of  money  than  tba  law  con* 
templates.  Zf  the  m<nit3dy  payments  bhd 
been  made  at  the  time  agreed  upon,  It  being 
stipulated  that  th^  were  payments  of  xwln- 
ct^l,  the  same,  as  paid,  sboold  have  been 
credited  on  the  principal,  and  consequently 
would  haTe  reduced  Oie  sum  upon  whk^ 
Interest  thereafter  might  rightfully  hare 
been  collected.  The  credits  for  montlily  pay^ 
menta  were  to  be  made  at  the  "end  of  eatdi 
year  from  the  date  of  the  first  payment" 
The  payments  were  to  begin  after  the  ex- 
piration of  seven  months,  whldi  would  leave 
two  years  and  five  months  for  the  contract 
to  nm.  The  first  payment  fbr  eaCh  year 
would  be  credited  at  the  expiration  of  12 
months,  the  next  payment  after  11  months, 
and  so  on  down  to  the  last  payment  of  each 
year.  In  the  meantime  the  endre  principal, 
though  paid  in  part  each  month,  would  be 
drawli^  interest  at  the  rate  of  10  per  cent, 
as  expressed  in  the  notes.  Summing  up  the 
periods  of  time  that  would  elapse  in  each 
of  the  2  years  before  the  respective  monthly 
payments  would  be  credited,  we  find  that  the 
defendant  would  reap  each  of  ttie  2  years 
after  the  first  payment  as  Uw  result  ot  hla 
conning,  what  would  be  equivalent  to  iateae- 
est  cm  960  for  78  mondui  in  addition  to  the 
lawful  rate  on  the  unpaid  balance  of  princi- 
pal. For  the  2  years  the  e»xssive  Interert 
so  contracted  fbr  would  amount  to  the  &i- 
terest  on  fOO  tor  156  months.  Now,  assuming 
that  a  proper  construction  of  tb»  stipulation 
under  discussion  would  result  In  fbe  monthly 
payments  of  principal,  during  the  remaining 
months  being  crated  at  the  expiration  of 
the  term  of  the  contract  we  find  that  during 
such  5  months  the  defendant  would  be  re- 
warded, under  the  terms  of  the  contract 
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wUh  the  equivalent  of  10  per  cent  interest 
on  $60  for  16  montbs  in  excess  of  the  legally 
authorized  amount.  The  sum  total  would 
be  an  amount  eguallns  the  Interest  on  $50 
for  a  period  of  171  months,  or  14  years  and 
3  months,  which  sum  Is  $71^.  Thns,  on  the 
face  of  the  note  made  payable  to  RurarlU,  it 
appears  that  he  contracted  with  the  plalntilTs 
to  pay  $71^25  more  than  the  legal  rate  to 
which  he  was  entitled.  We  are  aware  that 
interest  not  to  exceed  the  amount  for  one 
year  may  be  required  In  advance.  We  do  not 
tlilnk,  however,  that,  even  by  construction, 
such  provision  of  the  law  can  be  made  ap- 
plicable to  the  facts  In  this  case.  The  note 
speciQoally  provides  that  the  monthly  pay- 
ments are  principal,  not  Interest,  and  farther 
provides  for  "interest  from  date  at  the  rate 
of  10  per  cent,  per  annum,  payable  seml- 
annually  until  paid ;  any  interest  unpaid  and 
past  due  aball  draw  interest  at  10  per  cent, 
per  annum  from  maturity  until  paid."  Neith- 
er tbe  law  authorizing  the  reservation  of  in- 
teref^t  in  advance  for  one  year  nor  any  other 
theory  oonld  make  the  monthly  payments 
lawfully  aivly  to  interest,  and  manifestly 
Bucfa  could  act  be  done,  in  view  of  the  fore- 
9(Ang  positive  provisions  in  the  note  to  the 
contrary  and  tor  the  further  reason  that 
such  payments  would  far  exceed  the  interest 

It  is  the  uniform  policy  of  the  conrts  not 
to  permit  an  act  forbidden  or  penalized  by 
statute  to  be  done  either  directly  or  indirect- 
ly. This  court  will  not  uphold  any  shift  or 
device  by  whl(£h  the  lender  may  receive  more 
than  10  per  cent,  per  annum  tox  the  use  or 
forbearance  of  money.  The  Supreme  Court 
of  Missouri  very  aptly  and  briefly  defines 
the  test  ot  usury  in  Krdbohm  t.  Tanc^,  164 
Mo.  86,  56  S.  W.  266: 

'The  test  of  usary  in  a  contract  Is  whether  it 
would,  if  performed,  result  in  securing  a  greater 
rate  of  profit  on  the  subject  matter  than  is  al- 
lowed by  law." 

If  tbe  note,  payable  to  the  defendant,  does 
not  show  a  contract  for  usurious  interest  on 
its  face,  then  our  schooling  la  at  fault,  and 
we  are  unable,  when  given  both  the  major 
and  minor  premises,  to  write  out  the  conclu- 
sltm.  The  defendant  cannot  say  that  he  did 
not  authorize  the  stipulation.  It  was  in  the 
note  received  and  accepted  by  him.  iEtna 
Building  &  Loan  Ass'd  v.  Harris  et  al.  (No. 
6791)  170  Pac.  700,  not  yet  officially  reported. 

The  note  Just  discussed  shows  conclusively 
on  Its  face  that  the  contract  was  usurious, 
and  we  have  held  that  the  defendant  cannot 
escape  responsibility  for  the  other  acts  of 
his  agent  in  connection  with  the  loan.  We 
now  proceed  to  discover  Just  how  mu<^  above 
the  lawful  amount  the  defendant,  under  the 
entire  contract  made  through  Burt,  was  ex- 
pected to  pay.  If  he  compiled  with  the  letter 
of  the  notes  and  mortgages.  If  by  the  con- 
tract It  had  been  agreed  for  the  plaintiffs  to 
use  the  whole  of  the  $2,500  for  three  years, 
the  defendant  could  lawfully  have  contracted 
for  1760  Interest,  but,  plaintiffs  being  re- 
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quired  to  return  from  ^me  to  time  parts  ot 
the  original  principal,  the  defendant,  as  we 
have  shown,  could  not  lawfully  contract  tor 
Interest  to  be  paid  on  su^  amounts  after 
the  time  for  their  paymmt  eccei>t  In  case  at 
default  in  such  payments.  We  have  found 
the  unauthorized  interest  so  contracted  for 
to  be  $71.25,  which,  deducted  from  $760, 
leaves  $678.75  as  the  Interest  which  defendant 
could  have  lawfully  collected  in  ease  the  prin- 
cipal had  been  repaid  pursuant  to  the  con- 
tract. We  are  assuming  that  only  $2,fi00 
was  furnished  plaintiffs,  as  we  have  held  that 
plaintiffs  were  under  no  legal  obligation  to 
pay  to  the  ag«it  of  defendant  "commission" 
which  should  have  been  paid  by  defendant 
Of  course,  whether  $2,500  or  $2,650,  the  face 
of  the  note,  was  faznlalied,  would  not  aOeet 
the  question  of  sndi  note  bdng  nsurioos  on 
Its  face.  Holdtas,  aa  we  d<s  that  the  $100 
reserved  by  Burt  and  the  note  and  mwtgnffe 
to  Burt  fdr  flBO  vere  parta  of  one  asariona 
transattion,  we  find  that,  for  the  nae  of  Oie 
$2,500  for  seren  months  and  far  the  use  of 
the  balanoes  ttereon  fiw  the  respective  pe- 
riods of  time  up  to  the  exptraticHi  of  three 
years,  tiie  i^lntifls  contracted  to  pay  in- 
terest  few  a  period  of  three  years  at  10  per 
cent  per  annum  on  two  notes  aggregating 
$2,800.  and  also  to  pay  the  "aammlsaiim*'  ct 
$300  Induded  In  such  notes.  The  interest 
on  $2,800  tcr  tbe  time  and  at  the  rate  nam- 
ed is  $840,  whldi,  added  to  the  "commia- 
sioD"  of  $800,  makes  a  total  for  the  use  of 
the  nwney  of  $1,140.  Prom  this  last  sum 
subtract  $678.75,  the  amount  which  we  have 
iihown  to  be  lawful,  and  we  have  $461.^  as 
Interest  contracted  for  above  the  lawful 
amount  The  renowned  loan  mer<4iant  of 
olden  Venice,  If  living,  would  find  that  his 
quondam  despised  calling  had  reached  the 
distinction  of  a  fine  art.  The  ancient  Shy- 
lock  openly  demanded  his  pound  of  flesh; 
bis  modem  successors,  none  the  less  grasp- 
ing, are  more  covert  but  betray  the  same 
consummate  cupidity,  dtagnlsed,  however,  as 
a  refinement  of  our  present  civilization.  _ 

While  some  of  the  courts  have  upheld  rea- 
sonable charges  for  actual  services  performed 
by  the  ageat  of  the  lender,  none,  so  far  as  we 
are  advised,  have  gone  to  the  extent  of  per- 
mitting charges  unreasonable  and  unfair, 
though  under  the  guise  of  "commission,'* 
to  stand,  but  in  all  such  cases  have  constmed 
the  entire  negotiatitMis  as  one  contract,  and 
held  the  same  to  t>e  usurious  when  their  ef- 
fect was  the  contracting  to  pay  more  than  the 
highest  lawful  rate  of  interest  We  think 
that  eadi  business  should  bear  its  own  ex- 
penses, and  that  money  paid  for  services  of 
the  agent  of  the  lender,  in  procuring  a  loan, 
is  mcHiey  paid  to  the  lender  or  for  hla  ben- 
efit, and  If,  in  paying  for  such  services,  the 
borrower  contracts  to  pay  a  sum  or  sums  In 
excess  of  the  highest  lawful  rate  of  interest 
the  contract  Is  usurious. 

It  is  ui^ed  by  tbe  defendant  that,  where 
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the  interest  is  paid  by  the  sale  of  tbe  proi^ 
erty  through  legal  process,  the  same  does 
not  constltnte  payment  by  the  borrower. 
This  c(«itentl(»i  l8  nnsonnd.  If  the  Interest 
Is  paid,  either  TOlnntarUy  or  from  the  pro- 
ceeds of  the  sale  of  the  borrower's  property, 
It  cannot  logically  be  said  that  the  same 
was  not  paid  by  the  borrower.  The  law  does 
not  require  a  showing  that  the  interest  was 
voluntarily  paid.  If,  Indeed,  It  were  neces- 
sary to  show  Tolnntary  payment,  we  may  say 
that  the  defendant's  pleadings  set  up  the 
written  agreement,  mentioned  hereinbefore* 
for  Judgment  and  sale  of  the  pr(H>erty.  This 
agreement  shows  that,  though  the  property 
was  sold  at  sheriff's  sale,  yet  it  was  sold 
to  pay  the  Judgmwt  and  with  tbe  consent 
of  the  plalntitTs. 

[12]  It  is  well  settled  that,  when  a  con- 
tract Is  originally  usurious,  the  taint  of  usury 
attaches  to  all  subsequent  transactions  in 
connection  therewith,  and  even  to  a  Judgment 
founded  upon  such  usurious  transection; 
that,  where  a  statute  authorizes  the  recovery 
of  interest  paid  on  a  usurious  contract,  the 
same  may  be  recovered,  notwithstanding  the 
payment  was  made  in  pursuance  of  a  Judg- 
ment into  which  the  usurious  contract  had 
become  merged.  The  fact  that  tbe  defend- 
ant had  agreed  to  the  Judgment  does  not  mat- 
ter. Such  an  agreement  Is  but  another  trans- 
action in  furtherance  of  the  original  unlaw- 
ful contract.  In  Wood  r.  Todd,  8  Baxt. 
fTenn.)  89,  it  is  said : 

"It  follows,  that,  when  a  judgment  was  con- 
fessed by  Todd,  tbe  question  of  usury  was  not, 
in  fact,  involved,  nor  waa  he  bound  to  make 
the  queation,  bat  he  had  the  right  to  let  the 
Jadgment  go,  and  reserve  the  right  to  resort  to  a 
separate  action  of  debt  for  the  amount  of  nsary 
already  paid.** 

In  Kendig  v.  Marble,  55  Iowa,  886,  7  N.  W. 
630.  it  la  said : 

"The  law  will  pennit  no  device  to  cover  and 
protect  a  usarious  contract.  It  a  judgment  by 
confession,  or  otherwise,  be  a  part  of  such  de- 
vice intended  to  prevent  the  disclosnre  of  tbe 
real  character  of  the  contract.  It  will  not  bind 
tbe  parties.  If  the  law  were  otherwiae,  the 
nsarer  could  with  little  trouble  defeat  the  atat- 
nte,"  etc. 

Also  see  Long  v.  Moore.  59  Tex.  CIt.  App. 
579, 126  8.  W.  845;  Sherley  v.  Trabue,  85  Ky. 
71.  2  S.  W.  656;  Equitable  Loan  it  Inv.  Oo. 
T.  Smith  (Ky.)  66  S.  W.  609;  Rlchter  t.  Bar- 
dock,  257  ni.  410,  100  K.  E.  1068. 

From  the  principles  Just  enunciated  and 
under  the  authorities  cited,  it  follows  that 
defendant's  contention  as  to  the  judgment  in 
the  forecloetire  proceedings  being  res  adjndt- 
cata  also  falls.  The  action  for  twice  nanrious 
Interest  paid  Is  independent,  and  exists  Ir- 
respective of  whether  or  not  a  suit  is  brought 
on  the  nsurlons  contract  by  the  bolder  of  the 
same.  Even  if  such  interest  is  paid  prior  to 
tbe  complete  extinction  of  the  indebtedness 
and  before  a  suit  is  brought  thereon,  sucA 
right  of  action  would  not  be  lost  by  failure 
to  set  up  the  same  by  way  of  cross-action. 
Like  any  other  cause  of  action.  It  can  be 


brought  at  any  time  within  the  llmltatltHi 
Imposed  by  statute.  It  has  been  held  in  an 
opinion  of  this  court  by  the  late  Mr.  Justice 
Brown,  Miller  v.  Oklahoma  State  Bank,  157 
Pac,  767,  that  where  usurious  interest  has 
been  paid  before  suit,  the  same  cannot  be  set 
off  in  an  action  upon  audi  contract,  but  must 
be  the  subject  of  an  Independent  action. 
Such  has  been  the  undeviating  holding  of 
this  court.  TixB  Session  Laws  of  1916  appear 
to  change  the  rule  laid  down  by  Mr.  Justice 
Brown  to  the  extent  of  permitting  the  de- 
fendant in  an  action  brought  by  the  holder  of 
a  usurious  contract  to  plead  interest  paid  as 
a  set-ofC.  but  the  defendant  is  not  required 
to  do  so  by  the  statute.  A  further  and  com- 
plete answer  to  such  contention  of  tbe  de- 
fendant lies  in  the  axiomatic  proposition  that 
no  action  or  cross-action  can  accrue  for 
twice  the  usurious  Interest  paid,  until  such 
interest  Is.  actually  paid.  In  the  case  at  bar, 
only  a  small  part  of  the  interest  was  paid 
before  the  rendition  of  the  Judgment  in  fore- 
closure proceedings.  The  plea  of  res  ad- 
Jndicata  Is  altogether  without  merit. 

[3-t]  We  next  consider  the  pro[)osltion  of 
the  defendant  that  plaintiffs'  cause  of  action 
Is  barred  by  limitation.  Tbe  original  action 
in  this  case  was  begun  January  6,  1915. 
The  notes  were  due  May  26. 1912.  The  Judg- 
ment was  paid  by  proceeds  of  sale  of  the 
property  May  12,  1913.  The  Constitution 
with  reference  to  usury,  among  other  things, 
provides: 

"In  case  a  greater  rate  of  interest  has  been 

{)aid.  tbe  person  by  whom  It  has  been  paid,  or  his 
egal  representatives,  may  recover  from  tbe  per- 
son, firm,  or  corporation  taking  or  receiving  the 
same,  in  an  actioi  in  the  nature  of  an  acticm 
of  debt,  twice  the  amount  of  the  interest  so 
paid:  Provided,  such  action  shall  be  brongbt 
within  two  years  aftor  the  natnrity  of  satih 
osartoua  contract."  Artide  14,  |  3. 

In  KcUOD  1006,  R.  L.  1910^  wiU  be  found 
tbe  same  language  and  sodi  la  at  present 
both  the  constitutional  and  statutory  law  of 
this  statfc  Section  4660.  R.  L.  1910^  reads: 

"If,  when  a  caose  of  acti<ai  aecrues  against  a 
person,  he  be  out  of  the  state,  or  has  absconded 
or  concealed  himself,  the  nenod  limited  for  the 
commencement  .of  the  action  shall  not  begin  to 
run  until  he  comes  into  the  state,  or  wUle  be 
is  BO  absconded  or  concealed ;  and  if,  he  depart 
from  tbe  state,  or  abscond,  or  conceal  himself, 
the  time  of  his  absence  or  concealment  shall  not 
be  computed  as  any  part  of  the  period  within 
which  the  actloii  must  be  bronghO* 

It  is  admitted  that  tbe  defendant  is  a  non- 
resident of  the  state,  being  absent  from  the 
state  at  the  time  the  cause  of  action  accru- 
ed, and  since  continuously  absent.  It  is  con- 
tended by  defendant  that  the  contract  ma- 
tured May  26.  1012,  the  date  when  the  notes 
became  due,  and  that,  the  action  of  the 
plalntifTs  not  being  lodged  until  January  6, 
1915,  limitation  had  run  against  the  action. 
The  plaintiffs  respond  by  saying  that  no 
cause  of  action  accrued  until  the  contract 
was  discharged  and  the  usurious  Interest 
paid;  that  It  was  not  the  intention  of  our 
lawmakers  to  make  It  impossible  for  one 
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who  has  paid  usnrions  Interest  after  the  ex- 
piration of  two  yeaxs  tnm  the  time  the  note 
erldraiclng  the  contract  web  due  to  maintain 
an  action  for  the  recorery  anthorised  by 
Btatnte.  Tber  also  urge  that  the  dlsdiarge 
of  the  Mmtract  la  its  maturity  as  contemplat- 
ed by  the  etatnte.  Plalntlffa  farther  contend 
that,  even  If  It  should  be  held  that  Umlta- 
tton  run9  from  the  due  date  of  the  note,  the 
limitation  la  tolled  by  the  provisions  of  sec-, 
tlon  4660,  supra,  on  account  of  the  absence 
of  the  defendant,  and  does  not  begin  to  run 
until  he  comes  under  the  operathm  of  the 
atotnte  coming  Into  the  state.  The  de- 
tadant  urges  that  the  limitation  la  a  part 
of  the  remedy,  and  that,  notwltiistanding 
absence  and  nonresldrace,  the  action  la  ab- 
solutely barred. 

Assuming  for  the  present  that  by  "maturi- 
ty of  the  nsnrlous  contract"  la  meant  the  due 
date  of  the  notes.  It  Is  apparent  that  In  this 
case  the  cause  of  action  Is  barred  unless  die 
time  Is  tolled  on  account  of  the  absence  of 
the  defendant  from  the  state.  However,  It 
has  been  held  In  a  number  of  cases  by  the 
Supreme  Court  of  Oklahoma  Territory,  on 
principle,  and  with  the  support  of  the  high- 
est judicial  authority.  Including  the  Supreme 
Court  of  the  United  States,  that  a  statute  of 
limitation  does  not  run  In  favor  of  one 
against  whom  a  cause  of  action  exists  until 
the  case  comes  under  the  operation  of  the 
laws  of  the  Jurisdiction  in  which  the  statute 
Is  Invoked,  and  hence  does  not  run  in  favor 
of  a  nonresident  until  he  comes  Into  such 
jurisdiction  and  under  the  operation  of  such 
laws.  Richardson  v.  Mackey,  4  Okl.  328,  46 
Pac.  B46;  Keagy  v.  Wellington  National 
Bank,  12  Okl,  33,  69  Pac.  811.  In  the  cases 
dted  the  causes  of  action  arose  In  other 
Jurisdictions.  It  may  be  urged  that,  when 
a  cause  of  action  arises  in  this  state  the 
case  is  under  the  operation  of  our  laws, 
notwithstanding  nonresidence  of  the  person 
against  whom  the  cause  arises,  but  we  think 
that  it  cannot  be  said  that  such  a  case  is 
entirely  under  the  operation  of  our  laws  un- 
less the  courts  of  this  state  have  the  means 
of  acquiring  Jurisdiction  of  the  parties. 
True,  our  courts  would  have  Jurisdiction  of 
the  cause,  but,  under  the  comity  of  states 
and  under  the  federal  Constitution,  the 
courts  of  any  other  state  could  hear  and  de- 
termine the  same,  if  Jurisdiction  of  i>er8on 
of  the  defendant  could  be  obtained.  This 
court  has  also  held  that  nonresidents  as  well 
as  residents  come  under  the  provisions  of 
section  4660,  supra,  and  that  absence  from 
the  state  shall  not  be  computed  In  time  al- 
lowed for  bringing  actions,  notwithstanding 
Quit  snch  absoioe  la  due  to  nonrerddenoe. 
St.  li.  &  8.  r.  By.  Co.  T.  Kelfler.  48  Okl.  434, 
1X0  Pac.  1026:  St  Ii.  ft  8.  r.  By.  Co.  V. 
Taliaferro  (No.  6620)  16S  Pac  788,  not  yet 
officially  reported.  Tn  the  case  last  dted 
Kr.  Justice  Kane  holds  that  the  atatntes  oi 
limitation  begin  to  ran  from  the  time  when 
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summons  can  be  served  within  the  state  and 
a  valid  personal  Judgment  had  which  can 
be  enforced  in  a  mode  provided  by  law. 
me  prindple  annonnoed  was  applied  to  a 
nonr^ldent  railmy  corporation  having 
agents  In  the  atate  upon  whom,  under  our 
statute,  summons  could  be  served  having  the 
effect  of  personal  service  on  such  railway 
corporation.  In  the  Instant  case,  the  de- 
fendant being  a  nonresident,  and  at  all 
times  absent  tmm  the  states  with  no  agenta 
in  the  state  upon  whom,  under  the  law, 
service  could  be  had,  the  statute  of  limita- 
tion was  never  in  operation  as  to  the  cause 
of  action  against  him. 

But  it  Is  urged  that  the  canse  of  action  in 
the  present  case  arose  because  of  a  special 
statute  providing  a  remedy  which  did  not 
exist  at  common  law,  and  that  therefore  the 
limitation  la  a  part  of  the  remedy,  and  fol- 
lows it  Into  any  forum  where  action  may  be 
lodged.  At  common  law  an  action  of  debt 
could  be  maintained  to  recover  Interest  paid 
in  excess  of  the  legal  rate.  Our  enactment 
merely  enlarges  the  common-law  remedy. 
The  nature  of  the  remedy  Is  spedflcaUy  pre- 
served; it  being  provided  that  the  remedy 
is  by  "an  action  in  the  nature  of  an  action 
for  debt."  The  reasonable  Inference  Is  tliat 
it  was  the  intention  of  the  lawmakers  that 
the  same  rules  with  reference  to  tolling  the 
statute  of  limitation  should  apply  as  obtains 
in  any  other  action  for  debt.  In  this  con- 
nection we  call  attention  to  section  2948,  R. 
h.  1910,  which  reads: 

"The  rule  of  the  common  law,  that  statutes 
in  deroeation  thereof  are  to  be  strictly  con- 
stmed,  nas  no  application  to  the  laws  of  this 
state,  which  are  to  be  liberally  otmstrued  witli 
a  view  to  effect  th^  objects  and  to  promote 
justice." 

It  Is  evident  that  the  statute  In  qtiestitm  la 
to  be  construed,  not  strictly,  but  llba«Uy, 
with  a  view  to  effect  Its  objects  and  to  pro- 
mote Justice.  Tbe  common  law  Is  not  such 
a  monardi  that  the  duly  accredited  repre- 
sentatlvee  ot  the  people  must  stand  In  awe 
of  its  stem  mandatea.  It  deserves  reqpect  as 
the  garnered  wisdom  of  tlm  ages,  bat  its 
principles  came  by  gradual  dev^opment  and 
as  a  Tesult  of  prof^eaalve  departures  from  ex- 
isting customs.  Hust  our  lawmakem  and 
the  courts,  with  oriental  devotion,  live  only 
by  worship  of  Oe  aacestial  giiulea  nf  the 
law?  If  Bo^  then  atagnatlon  fallowa,  and  the 
stream  of  progress  muat  cease  to  flow. 

[7-1]  It  Is  urged  by  defendant  that  the  law 
authorising  the  recovery  ot  twice  liie  amomit 
of  oaurlous  interest  paid  la  oonatltntioiial, 
and  does  not  contonplate  the  modifying  pro- 
visions of  section  4660,  supra,  toiling  the 
limitation  In  case  of  absenoe  fnm  the  state. 
The  remedy  is  authorised  by  the  Oniatlta* 
Uon,  and  is  now  both  conatltutloiial  and  stat- 
ntwy,  bat  we  havo  a  right  to  aasnme  that,  1& 
namizw  tibe  time  within  whldk  the  acdon 
slmU  be  brought,  It  was  contani^ated  that 
sncb  Umltatloii  dionld  be  nodlfled  by  the 
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same  tolling  provlaton  wlil<!h  aiqcilied  to  otli- 
er  causes  of  action.  Added  force  is  glren  to 
this  suggestion  by  section  2  of  the  Sdiedule 
to  the  CoDstitntlon,  wbldi  reads: 

"All  laws  in  force  in  the  territory  of  Okla- 
homa at  the  time  of  the  admiB^n  of  the  state 
into  the  Union,  which  are  not  repaKuant  to  this 
Constitution,  and  which  are  not  locally  inappU- 
cabie,  shall  be  extended  to  and  remain  in  force 
in  the  atate  of  Oklahoma  until  they  expire  by 
their  own  limitatioD  or  are  altered  or  r^ealed 
by  law." 

Section  4660,  supra,  was  a  part  of  the  law 
of  the  territory  at  the  time  of  adopting  the 
Constitution,  and  has  remained  a  part  of  the 
law  of  the  state  since  such  time  and  np.  to 
tho  presait  It  Is  not  repugnant  to  the  Con- 
8tltQtl<»L  In  any  respect  The  secttou  Is  gen- 
eral, and  by  its  terms  ai^lles  to  aay  cause 
of  acti<m,  to  a  statutory  as  wdl  as  a  com- 
mcra-law  action.  The  limitation  provided  for 
actloiui  for  the  recovery  of  usnrloua  Interest 
la  not  rt^Mtfwiifli'  to,  and  Is  In  pari  materia 
with,  other  provisions  as  to  time  within  whlcii 
ether  acttona  may  be  brought  The  object  of 
tbe  usury  law  was  to  promote  Justice  among 
men  and  to  protect  neoeesitoua  citizens  from 
tbe  avarice  of  those  who  are  more  fortunate 
In  tbe  possession  of  money,  from  nonresl- 
doits  as  well  as  resldrata  of  the  stata 
Would  its  bMieflcent  objects  be  served  and 
Justice  be  intunoted  1^  gtvln^  nonresident 
Icmdera  of  money  an  advantage  ov&t  resi- 
doits  engaged  in  tbe  same  budaess  or  by 
refnatDg  reli^  to  citizens  of  tbe  state,  when 
tbe  opportunity  Is  presented,  against  nonresi- 
dents on  tbe  same  terms  as  against  *  resi- 
dents? If  thla  court  should  so  hold.  It  would 
result  that  those,  bent  on  evading  the  usury 
laws,  would  proenre  so-called  nonresident 
I^indpals  in  whose  names  loans  would  l>e 
made,  and  the  objects  of  the  law  would  be 
defeated. 

SbcUon  6281,  B.  L.  1910,  creates  a  remedy 
for  wrongful  death  wUdh  did  not  exist  at 
ocHumoD  law,  and  provldea  that  "the  action 
must  be  brought  within  two  years."  Such 
section,  we  believe,  baa  not  been  construed  by 
tlila  oonrt  in  relation  to  the  tolling  of  tbe 
time,  because  of  absmce  from  the  state,  with- 
in whidi  awdi  acUtm  may  be  broui^t  This 
identical  question  was,  however,  presented 
and  passed  upon  by  the  Supreme  Court  at 
Minnesota  in  an  able  opinion  by  Mr.  Chief 
Justice  Start  of  that  court  C^sey  v.  Ameri- 
can Bridse  Co.,  116  Mhm.  401, 134  N.  W.  Ill, 
88  L.  a  A.  (N.  S.)  B21. 

The  plalnttfT  in  that  case  brought  action 
against  the  bridge  company  on  account  of 
death  ct  her  husband,  alleged  to  have  re8ul^ 
ed  from  the  wrongful  act  of  the  defendant 
while  constructing  a  bridge  In  Oklahoma. 
More  than  two  years  bad  elapsed  since  the 
death,  and  the  defendant,  a  corporation,  non- 
resident <kC  Oklahoma,  set  up  tbe  llmitatlMi 
in  tbe  aecttcu  as  to  time  within  whldi  the 
action  might  be  brought  as  a  bar.  The  court 
construed  the  section  of  our  statute  whidi 
creates  the  remedy,  in  conneetion  vrith  seo- 
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tlon  4660  supra,  and  held  that  the  limitation 
was  modified  by  the  tolltaig  {Hwrliions  of  sec- 
tion 4060^  and  that  the  canoe  of  action  waa 
not  barred.  The  court  said  that  the  two 
sectiona  were  eacb  parts  of  our  Code  of  (SvU 
Procedure  bnt  the  dedsloi,  In  the  main, 
hinged  on  other  reaatm  showing  that  the  re- 
spective sectlom  were  in  pari  materia.  See- 
tlons  4660  and  C281,  B.  U  1910,  a^e  Identical 
with  pari«rapb8  21  and  481^  respectlT^,  of 
the  Code  of  1S8S.  Tin  court,  in  rendering 
the  opinion,  cited  the  Code  of  1898L  We 
quote  as  fidlows: 

"It  la  true  that,  where  a  r^t  of  action  Is 
given  by  statute,  which  did  not  exist  at  com- 
mon law,  and  the  atatute  riving  the  right 
action  also  fixes  the  time  within  which  It  may 
be  enforced,  audi  time  limit  is  a  condition  «r 
limitation  niK»  the  rl^t,  which  will  control,  ne 
matter  in  what  form  the  action  is  brought 
Negaubauer  v.  Great  Northern  'R.  Oo.,  92  Hum. 
184,  104  Am.  St  Rep.  674,  99  N.  W.  620,  2 
Ann.  Cas.  160.  The  cradusion,  however,  that 
the  condition  is  not  Qualified  hf  tbe  proviaions 
of  section  21  does  not  logicaUy  or  otherwise 
fdlow  from  the  premises  for  the  conclusion  as- 
snmes  the  very  qneation  to  be  derided ;  ttat  is, 
whether  aectiim  21  qualifies  tb»  tine  Bntt  er 
condition  of  sectUn  486. 

GonUimlng,  the  court  fnrttw  says: 
"There  hj  then,  nothing  in  the  language  of 
the  respective  sections  indicating  any  reascn 
why  the  tolling  provision  of  section  21.  shoidd 
not  apply  to  section  486.  Why,  then,  dionld 
an  exception  be  added,  by  eonslrueti<n,  to  see- 
tioa  21,  so  as  to  ezdude  from  its  express  pro- 
vision the  cause  of  action  given  by  section  4357 
Why  should  not  tbe  widow  have  the  same  fair 
c4)portunity  to  bring  her  action  for  damages 
sustained  by  the  death  of  her  hasband  1^  Um 
wrongful  act  or  neglect  of  another  after  the 
defendant  comes  Into  the  state  as  she  would 
have  if  her  cause  of  action  were  for  the  loss  of 
a  mule  killed  by  the  wrongful  act  or  ne^eet 
of  another?  Tbe  fact  that  the  setton  for  the 
death  of  her  husband  la  a  statutory  one,  and 
the  action  for  loss  of  the  mule  is  a  common-law 
one,  does  not  answer  the  question,  for  it  rdatea^ 
not  to  the  creation  of  tbe  cause  of  aetkm,  bat 
to  the  constmctiMi  of  tbe  tolling  proviiicns  4^ 
section  ZLT 

Under  the  admitted  facta  in  this  ease 
to  nonresidOTce  and  absence,  the  action  was 
not  barred  by  limitation.  This  holding  wotild 
rmder  It  wmecessazy.  so  fbr  as  a  final  de- 
termination of  this  appeU  is  ooncerned,  to 
decide  whether  or  not  the  time  of  tbe  lindta- 
tlon  in  this  case  would  run  tnm  the  date  of 
the  dlscbarge  of  the  usurious  ccatmct,  batp 
aa  the  auestlon  la  pH^ly  raised  and  is  im- 
portant, we  will  consider  the  sama 

It  la  provided  by  the  Oonstttutlon,  and 
also  by  section  1005.  R.  L.  1910,  that  the  ac- 
tion ariring  from  the  payment  of  usurious  in- 
terest "shall  be  brought  within  two  yeara 
after  the  maturity  of  the  usurious  contract" 
Our  nsary  law  la  fashioned  after  tbe  federal 
act  with  slight  d^rtures.  among  which  la 
the  provtsl<m  concerning  the  limitation  of 
time,  the  federal  statute  providing  for  the 
action  to  be  brousfht  vrlthln  '*two  years  from 
the  time  tbe  usurious  transaction  occurred.** 
It  was  well  known  at  the  time  of  the  ftamin; 
of  our  Constitution  that  under  the  federal 
law  it  was  held  by  the  courts  that  etch  pay^ 
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ment  of  nsnry  constltated  a  separate  trana- 
action,  and  was  barred  la  two  years  from  the 
time  of  each  re^ectlTe  payment  This  mat* 
ter  Is  discussed  In  Ardmore  State  Bank  v. 
Lee,  109  Pac  903,  and  we  Indotse  the  con- 
clusion In  that  case  that  cme  of  the  objects 
of  this  departure  was  to  allow  an  action, 
aftu*  the  last  payment  of  usurious  Interest, 
to  be  main ti toed  for  the  entire  amount  paid, 
Irrespective  of  the  fact  that  more  than  two 
years  bad  elapsed  since  some  of  the  pay- 
ments were  made.  In  that  case  the  note  had 
been  extended,  and  a  new  due  date  fixed.  It 
was  paid  before  the  expiration  of  such  ex- 
tension, and  It  was  held  that  the  two-year 
limitation  began  to  ran  from  the  date  of  such 
payment.  It  is  said,  as  a  matter  of  dictum, 
however,  that  "if  the  note  had  not  been  paid 
before  its  maturity,  the  limitation  would 
have  set  in  from  the  date  of  the  expiration 
of  the  last  extension."  It  strikes  us  that.  If 
the  act  of  the  borrower  In  paying  the  note 
before  It  was  due  matured  the  contract,  the 
«mduct  of  the  lender  in  waiting  till  after 
the  date  expressed  In  the  note  and  thai  re- 
ceiving the  payment  thereof  would  merge 
the  original  due  date  Into  the  time  of  actual 
paymait,  and  the  contract  could  be  said  to 
have  actually  matured  at  mdi  time.  If  the 
departure  from  the  federal  statute  was  for 
the  benefit  of  the  borrower,  It  cannot  be  said 
that,  in  a  ease  where  the  borrower  paid  the 
note  in  full  after  the  expiration  of  two  years 
from  the  date  it  was  due,  it  was  the  Inten- 
tion of  the  law  to  bar  him  of  the  remedy 
given.  Such  a  construction  would  work  a : 
greater  hardship  than  the  construction  placed 
on  the  federal  statute,  as,  under  such  stat- 
ute, the  debtor  would  have  the  right  to  sue 
for  any  Interest  paid  within  two  years  after 
the  particular  payment  It  Is  said  in  Citl- 
Eens'  State  Bank  v.  Strahan  et  al.,  158  Pac. 
378: 

"The  defendants  in  error  having  failed  to  In- 
stitute a  suit  within  two  years  from  the  date 
said  payments,  the  eaose  of  action  to  recover 
double  the  njrary  paid  on  account  of  said  two 

Eayments  is  therefore  barred  by  the  statute  of 
mltatioDs  of  two  years  as  provided  by  the  act 
creating  the  remedy." 

In  neither  of  the  cases  cited  was  the  qnes- 
tlon  being  now  considered  sQuarely  present- 
ed and  passed  upon,  as  the  determination  of 
the  particular  question  was  not  In  either 
case  necessary. 

Ordinarily  we  speak  of  the  time  when  a 
note  Is  due  as  the  maturity  of  the  note. 
Spealdng  precisely,  however,  it  is  the  time 
that  matures,  and  not  the  note.  Maturity  In 
such  case  Is  the  fullness  or  completeness  of 
the  time.  We  speak  of  the  maturity  of 
plans  when  they  are  complete  have  twrne 
fruit,  or  are  ended.  A  man's  maturity  is 
when  he  has  become  full  grown,  physically 
or  mentally,  or  both.  The  maturity  of  our 
hopes  refers  to  the  realization  of  their  ob- 
ject. It  would  not  be  inaccurate  to  say 
Vaat  ft  contract  bad  reached  its  maturity 


when  its  objects  had  been  attained,  the  ben- 
efits to  be  derived  therefrom  received. 

The  constitutional  provision  does  not  read 
"within  two  years  after  the  time  when  the 
note  or  Instrument  evidencing  the  usurious 
contract  becomes  due."  If  sudi  bad  been 
the  intention,  It  could  have  been  so  express- 
ed. In  construing  the  provision,  we  must 
look  to  the  words  themselves,  to  the  object 
of  the  law,  and  to  the  facts  and  circumstanc- 
es surrounding  Its  adoption.  If  two  con- 
structions may  t>e  placed  upon  the  language 
used,  that  construction  more  nearly  in  con- 
sonance with  the  objects  in  view  and  the 
circumstances  which  called  forth  the  enact- 
ment should  be  followed.  Before  the  adop- 
tion of  the  Constitution  our  people  were 
without  adequate  protection  from  the  ava- 
rice of  exacting  money  lenders.  The  de- 
mand for  such  protection  was  widespread. 
Under  such  circumstances  the  Constitution 
makers  engaged  to  shape  our  organic  law  to 
meet  the  demands.  If  we  hold  that  the  ma- 
turity of  the  usurious  contract  refers  neces- 
sarily to  the  due  date  of  the  note,  then,  if 
a  debtor  were  so  unfortunate  as  not  to  be 
able  to  discharge  the  obligation  for  more 
than  two  years  after  such  date,  and  the 
creditor  refused  to  make  extensions,  the 
debtor,  though  he  afterwards  discharged  the 
contract  In  fuU,  could  not  avail  tilmself  of 
the  remedy  ^ven.  Thereby  the  law  would 
be  made  to  discriminate  In  fiivor  of  the 
more  prosperous,  those  who  happen  to  be 
able  to  meet  their  obligations  prompQy,  and 
against  those  whom  misfortune  had  overtake 
en  and  for  whose  benefit  the  relief  primarily 
was  Intended.  No  cause  of  action  can  ac- 
crue tintil  the  UBorlous  Interest  Is  actually 
paid  In  money  or  its  equivalent.  Each  pay- 
ment on  the  usurious  contract  Is  a  partial 
realization  thereon;  hence  maturity  to  the 
extent  of  the  amonnt  paid.  After  payment 
in  full  there  would  be  fall  realization  and 
complete  matoilty.  If  interest  were  iadad- 
ed  In  any  payment,  an  action  for  twice  the 
amount  thereof  couia  be  broti^^t  within  two 
years  from  the  time  of  such  payment;  bat, 
in  case  of  subsequent  paymmts  of  Interest 
all  fbrmer  payments  would  merge  with  the 
last  made  A  full  discharge  of  the  contract, 
therefore,  merges  all  payments  of  nsnrions 
interest,  Qie  contract  whoUy  matures,  and 
a  cause  nl  action  at  once  accmea  for  twice 
the  whole  amount  of  interest  so  paid.  The 
limitation  under  consideration  Is  one  run- 
ning In  favor  of  the  lender,  and  Is  somewhat 
analogous  to  a  limitation  running  In  favor 
of  the  debtor,  the  analogy  being  that,  in  the 
case  of  a  debtor,  each  payment  made  is  a 
recognlticm  of  the  debt,  and  the  limitation 
runs  afresh  from  the  time  of  such  payment, 
and.  In  the  case  of  a  lender,  each  payment 
received  is  a  recognition  of  the  usurious 
contract  with  the  attendant  liability,  and 
the  limitation  starts  anew  from  the  tline  of 
receiving  such  payment 
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We  think,  and  so  bold,  that  an  action  for 
twice  all  the  Interest  paid  on  a  oaurlous  con- 
tract can  be  brought  within  two  years  from 
the  time  of  the  fall  payment  and  discharge 
of  the  contract  or  from  the  time  of  the  last 
payment  of  interest  thereon.  Such  being 
our  holding,  the  action  in  the  instant  case 
was  brought  within  less  than  two  years  aft- 
er the  maturity  of  the  usurious  contract 

The  plaintUFa  ask  judgment  for  $2,361.42, 
with  interest  at  6  per  cent  per  annum  from 
May  12,  1913,  the  date  of  the  floal  payment 
of  the  princiital  and  Interest  of  the  usurious 
contract  Under  the  facts,  as  admitted  by 
the  parties,  the  plaintiffs,  before  the  filing  of 
the  foreclosure  suit  by  the  defendant,  paid 
S35tt  on  the  prindpal  and  $396.40  on  the  In- 
terest of  the  note  made  to  the  defendant.  In 
discharge  of  the  Judgment,  the  defendant  re- 
ceived $2,809.08,  exclusive  of  taxes  paid  by 
blm,  costs,  and  attorney's  fees.  Therefore 
the  total  paid  on  such  note,  excluBlve  of  tax- 
es, costs,  and  attorney's  fees,  Is  $3,646.48. 
We  hare  held  that  the  note  for  $2,6S0  to  de- 
fendant is  usurious  on  its  face.  Assuming 
that  the  plaintiff  received  the  full  amount 
ot  $2,650  principal,  shown  In  the  face  tbere- 
at,  and  snbtractlug  such  sum  $3,645.- 
48,  we  have  $995.48  interest  paid.  The  plain- 
tiff would  be  entitled  to  recover  twice  bmcHi 
interest,  or  $1,990.96.  The  pleadings  of  the 
defendant  show  that  Burt  received  $431.^ 
from  the  aale  of  the  property  on  the  note 
made  to  falm.  Add  to  this  $100  retained  by 
him  out  of  Che  $2,6B0  originally  sent  to  him 
by  the  defendant,  and  the  sum  Is  $581.96.  If 
we  hold  as  a  matter  of  law  that,  for  the 
purpose  of  this  anieal,  Bnrf  s  agency  for  Ute 
defendant  Is  oonduslvely  estabUdied,  the  de- 
fendant If  the  amount  of  relief  asked  for 
lustlfled  it,  could  also  recover  twice  tbts 
sum  or  $1,163.90,  whidi.  added  to  $1,990.90, 
would  make  $3^64.86  wUCh  plaintiffs  were 
entitled  to  recover.  If  they  had  not  asked 
for  a  len  sum  In  their  petition.  The  only 
postible  theory,  vxpon  which  we  shonld  re- 
mand this  cause  for  new  trial.  Instead  of 
directing  judgment,  Is  that  the  defendant 
should  be  permitted  to  rebut  the  proof  of 
Bart's  agracy.  Ttila  atgency  Is  so  well  es- 
tablished that  It  is  not  likely  that  the  same 
could  be  satitfCactorUy  disproved.  However, 
Oie  note  made  to  the  defendant  being  usuri- 
ous on  its  face,  the  plaintiffs  dearly  are  ea- 
tltled  to  have  judgment  rendered  for  twice 
the  nsurlous  interest  paid  on  that  particular 
note,  without  regard  to  the  question  of 
Burt's  agency.  As  the  expenses  and  bnrdens 
of  a  new  trial  will  bear  heavily  upon  each  of 
the  parties,  we  have  decided  that  substan- 
tial justice  may  be  done  by  the  rendition  of 
snch  a  judgment 

This  cause  is  reversed  and  remanded,  with 
directions  to  the  trial  court  to  render  Judg- 
ment for  the  plaintiffs  and  against  the  d& 
fendant  In  the  sum  of  $1,900.96,  with  Inteav 


est  at  the  rate  of  6  per  cent  per  annum  from 
May  12, 1918,  and  for  costs  of  this  court  and 
of  the  trial  court 

On  Motion  for  Beheazing. 

The  defendant  in  error  In  the  motion  for 
rehearing  presents  no  controlling  decision  or 
statute  which  Is  in  conflict  with  the  views 
expressed  in  the  opinion,  and  each  question 
decisive  of  the  case  submitted  by  counsel  was 
passed  upon  by  this  court* 

Gocmsel  cftlls  oar  attention  to  Talbot  v. 
First  National  Bank.  185  U.  S.  172,  22  Sup. 
Ct.  612. 46  U  Ed.  85T,  as  suroorting  the  prop- 
osition that  a  sale  on  execution  of  the  debt- 
or's pn^ily  Is  not  a  payment  of  usury  as 
contemplated  by  the  statute.  In  the  case 
cited  a  foredoBure  suit  was  brought  against 
the  debtor,  and  the  court,  flndtng  that  Ille- 
gal interest  hod  be»i  contracted  for,  deduced 
the  excess  over  the  legal  rate  and  roidered 
judgnmit  far  the  principal  sum  and  Interest 
at  the  legal  rate.  Ibe  propoty  sold  was  ap- 
plied to  the  payment  ot  flie  Judgment  for 
such  prindpal  and  lawful  Interest.  It  was 
held  that  Interest  in  excess  of  the  lawful 
amount  "may  be  relinquished  and  recovery 
be  had  ot  the  legal  ratew"  The  court  further 
observed: 

"Indeed,  it  Is  a  ooatradictUm  to  say  that  in* 
terest  may  be  recovered  back  which  has  not 
been  paid,  and  whether  It  is  relinquished  before 
suit  or  deducted  by  order  of  the  court  before 
judgment,  it  is  in  neither  case  paid  by  the  judg- 
ment or      the  satisfaction  of  the  jadgment." 

It  is  nowhere  hinted  In  ttw  opinion  relied 
upon  that,  if  the  judgment  had  been  for  more 
Oian  the  prlne^l  and  interest  at  the  lawful 
rate,  the  satisfaction  of  the  Judgment  from 
Uie  proceeds  ct  the  sale  of  Oie  debtor's  pta^ 
erty  would  not  have  constituted  payment  of 
usorlow  InterMt  In  the  case  at  bar  the  un- 
lawful Interest  was  Included  in  Oie  judgment, 
and  was  paid  tiirough  sale  oi  property  of  the 
plaintiffs  la  wrar. 

[IS]  The  de^bndont  In  error  further  com- 
plains becanse  this  court.  In  Its  (pinion,  as* 
sumed  that  the  answer  denying  agency  was 
not  verified.  Kelthor  of  the  briefs  filed 
show  die  answers  to  be  verified.  Hie 
brief  of  the  defendant  In  error  purports  to 
set  out  In  totldem  verbis  the  answer  filed, 
but  does  not  show  verification.  Under  rule 
26  of  this  court  (165  Pac.  Ix)  It  was  his  duty, 
if  the  abstract  of  plaintiff  in  error  was 
Incomplete,  to  set  forth  a  counter  abstract 
correcting  omlssitms  or  Inaccuracies.  This 
court  therefore  had  the  right  to  assume 
tiiat  the  answer  was  not  verified,  but  wheth- 
er or  not  the  defendant  In  error  should 
be  held  strictly  to  the  rule  is  immBterlal. 
The  undisputed  evidence  establishes  the 
agency  allt^ed,  and.  further,  the  opinion 
shows  that  in  directing  Judgment  this  court 
did  not  consider  Che  comminlon  paid  to  the 
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agent  of  the  defendant,  but  directed  Jndg- 
mwt  on  the  ground  that  the  original  note 
which  was  received  and  accepted  by  the 
defendant  In  error,  thus  brought  to  his 
knowledge,  was  usurious  on  its  face;  the 
Judgment  directed  being  only  for  twice  the 
Interest  paid  by  plaintiffs  In  error  <n  such 
note. 

The  petition  for  rehearing  abould  be  de- 
nied. 

FEB  OUBIAH.  Adopted  in  whole. 


OEXAEOMA  STATE  BANK  OF  CADDO  t. 
AIRINGTON.    (Na  8058.) 

(Sapr«me  Court  of  Oklahoma.   March  6*  1018. 
B«h«ariDg  Deaisd  Hay  7,  191&} 

(ByltabuM  hy  the  Cowi.) 

1.  Appeal  aru  Ebkok  «=>1001(1)— Quisnon 
or  Faot— Vebdiot— Bevibw. 

The  verdict  of  the  jury  on  a  disputed  qoes- 
tlon  of  fact  In  an  action  at  law,  and  the  judg- 
ment  of  the  court  thereon,  wUl  not  be  dlatnrbea 
on  appeal,  where  there  Is  evidoice  reasonably 
tending  to  support  the  same. 

2.  Etioencb  ^s»244<4)— Statehent  or  Bank 

CASUIX&— ADMIBStBILITT  A0AIN8T  BaITK. 

The  statements  made  by  the  cashier  of  a 
banking  corporation  In  respouse  to  timely  in- 
qniries  properly  addressed  to  him  by  a  bank  ex- 
aminer.  and  relating  to  matters  under  his  charge 
and  in  respeet  to  which  it  is  lus  duty  to  give 
information  to  the  bank  examiner,  may  be  giv- 
en in  evidence  against  the  corporation. 

Error  from  District  Court,  BiTan  County; 
Jesse  Bt  Hatchett,  Judge. 

Action  by  Noah  Airlngton  against  the 
Oklahinna  State  Bank  of  Caddo.  OfcL  Judg- 
ment for  plaintifP,  and  defendant  brings  er- 
ror. Affirmed. 

McPfaerren  &  Oochran,  of  Dnrant.  and 
James  3.  Summers,  cf  Kansas  City,  Mo.,  for 
plalntlft  in  nror.  W.  F.  Semple,  of  Dnrant, 
for  defendant  In  nrror. 

KAMB,  J.  This  was  an  action  commenced 
by  flie  deftodant  in  error,  plaintiff  b^ow, 
against  the  plaintiff  in  error,  defudant  be- 
low, for  the  purpose  of  recovering  a  certain 
sum  wUdi  It  was  alleged  was  due  the  plain- 
tiff from  tSie  defendant  as  a  depositor  of  the 
bank.  The  defendant,  by  way  of  answer,  al- 
leged that  the  balance  dalmed  to  be  doe  the 
plaintiff  was  withdrawn  ftxmt  tals  account  in 
due  course  upon  checks  of  the  plaintiff  made 
payable  to  one  McBride,  who  at  that  time 
was  the  president  of  the  bank,  pursuant  to 
an  agreement  by  the  terms  of  which  It  was 
agreed  that  McBride  could  use  this  money  In 
his  individual  capacity  and  pay  the  said 
plalntlfF  a  higher  rate  of  interest  than  he 
could  get  from  the  bank  on  a  time  deposit 
The  reply  of  the  plaintiff  denied  that  be 
bad  any  such  agreement  with  HcBrid&  Up- 
on trial  to  a  jury  there  was  a  verdict  for  the 
plaintiff  for  the  amonnt  cSalmed  to  be  Hue, 
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upon  which  judgment  was  duly  entered,  to 
reverse  which  this  proceeding  In  error  was 
commenced. 

The  record  discloses  that  on  a  former  trial 
a  verdict  to  the  same  effect  was  returned  by 
the  Jury,  which  was  set  aside  upon  moUon 
for  new  tri&Y,  and  a  new  trial  granted;  so, 
as  the  case  now  stands,  two  separate  juries 
have  found  the  facts  in  favor  of  the  plaln- 
tur,  the  last  finding  to  that  effect  being  ap* 
proved  by  the  trial  court.  The  a&signmaita 
of  error  relied  upon  for  reversal  are  stated 
by  counsel  for  defendant  In  flielr  brief  as 
follows:  (1)  That  the  verdict  is  not  support- 
ed by  sufficient  evidence;  (2)  error  in  the  ad- 
mission of  incompetent,  irrelevant,  and  Im- 
material evidence^ 

[1  ]  On  the  first  proposition  it  is  snffldent 
to  say  that  we  luiTe  carefully  examined  the 
record  and  are  eonrlnced  that  there  was 
evidence  adduced  at  the  trial  reasonably 
tending  to  support  the  verdict  of  the  jvry 
and  the  judgment  of  the  trial  court  Tbls  be- 
ing purely  an  action  at  law.  the  Supreme 
Court  Is  not  at  liberty  to  disturb  the  verdict 
of  the  jury  and  Judgment  of  the  trial  court 
entered  thereon,  where  there  is  any  evidence 
reasonably  tending  to  support  the  same 

[2]  The  next  assignment  of  error  relates  to 
error  In  the  admisslim  of  the  testimony  oC 
Mr.  Pratt  >-  state  bank  examiner,  relating  to 
certain  admissions  made  to  him  by  Mr.  Mar- 
pie,  the  (»Bhler  of  the  bank,  with  reference 
to  the.  Airlngton  account  The  defense  of  the 
bank,  as  we  have  seen,  ms  that  the  balance 
of  his  deposit,  which  tlie  plaintiff  dalmed 
remained  unpaid,  had  been  withdrawn  from 
the  bank  by  Mr.  McBride  upon  diecks  drawn 
by  Mr.  Airlngton  pursuant  to  the  arrange- 
ment between  Airlngton  and  McBride  here- 
inbefore mentioned.  Mr.  Marple,  on  behalf 
of  the  bank,  testified  that  the  books  of  the 
bank  showed  the  Alrlogton  account  to  have 
been  fully  checked  out;  that  he  balanced 
Mr.  Alrlngton'B  bank  book  himself,  and 
filed  it,  together  with  all  canceled  checks, 
including  those  payable  to  McBride,  with  a 
lot  of  other  balanced  accounts  In  the  vault 
of  the  bank;  and  that  he  supposed  that  this 
bank  book,  together  with  the  canceled  chedcs, 
were  mailed  out  to  Mr.  Airlngton  in  due 
course  of  business.    He  says,  however: 

"I  would  not  swear  that  it  was  [mailed  to 
Airlngton],  becanse  40  or  BO  accounts  were  maD- 
ed  out  at  one  time,  and  I  did  not  talce  the  trou- 
ble to  see  whose  accounts  were  mailed  oat  and 
whose  were  not" 

Hr.  Airlngton  testified  that  he  never  re- 
ceived from  the  bank  any  canceled  x^ecks 
payable  to  McBride,  nor  any  cancded  checks, 
except  certain  checks,  none  of  which  were 
payable  to  McBride,  wUch  he  exhibited  at 
the  trial,  and  which  he  contends  were  the 
only  cbecke  he  ever  drew  on  his  account 
Without  charging  the  McBride  checks  against 
Airlngton,  the  books  showed  the  balance 
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due  bAm  tbat  be  dalmed.  At  tbe  time  ot 
Mr.  PratTs  visit  to  tbe  bank  the  Atrlngtfm  ad- 
count  was  still  unsettled  and  still  In  con- 
troversy between  Mr.  Alrlngton  and  the  bank, 
and  the  bank  examiner  was  Inquiring  con- 
cerning It  as  a  part  of  his  offldal  duty  as  a 
bank  examiner.  Mr.  Pratt  testified  tbat  he 
asked  Mr.  Marple  to  exhibit  the  canceled 
checks  payable  to  McBrlde,  and  Mr.  Marple 
answered  that  they  were  not  In  the  bank. 
Whereupon  the  following  questions  and  iin- 
Bwers  relating  to  these  checks  were  allowed: 
**Q.  State  what,  If  anything,  he  aald  to  you 
about  not  being  able  to  make  a  statement  of  the 
AiriiwtOD  account  A.  He  said  b«  did  not  bava 
the  canceled  vouchers.  Q.  Where  did  he  say 
the  canceled  cbecka  and  voucbers  were?  A.  He 
did  not  know,  bat  said  be  tboogbt  Mr.  HcBrtde 
had  them.  Q.  State  by  whom  tiie  Toocbera 
were  sent  to  Mr.  McBrlde,  if  you  know.  A.  I 
don't  know  who  sent  tbem.  Q.  What  did  Mr. 
Marple  say  to  you  at  that  time  with  reference 
to  woo  sent  the  diecfcs  and  Toncben  to  Hr.  Me- 
BrideT  A.  He  said  they  were  smt  to  him.  Q. 
What  was  said,  if  anyuiing,  with  reference  to 
Mr.  McBride's  authority  to  check  or  draw  on 
the  account  of  Mr.  Airington?  A.  Mr.  Marple 
■Cated  tbat  he  understood  that  lb.  McBrlde  had 
authority  as  to  tbe  handling  of  tUa  aeeoiint." 

As  the  balance  of  Mr.  Pratt's  testimony 
in  relation  to  the  statements  made  by  Mar- 
ple tended  to  corroborate  defendant's  theory 
of  the  case,  we  do  not  deem  It  necessary  to 
notice  it  here,  but  will  confine  ourselves  to 
a  conslderatloii  of  the  part  set  out  above, 
which.  If  Inadmissible,  probably  would  be 
harmfuL  The  contention  of  counsel  for  the 
bank  as  to  the  admissibility  of  this  evidence 
Is  disposed  by  the  following  statement  taken 
from  his  brief: 

"The  statements  made  by  Marple  to  the  bank 
examiner  as  to  the  bandling  of  tbe  Airinffton 
account  and  tiie  whereabouts  of  the  canceled 
cheeks  are  also  Inadniiarible  as  admissions  of 
the  bank,  because  these  statemeuts  were  not 
made  within  tbe  scope  of  his  authority  as  cash- 
ier of  tbe  bank,  nor  while  performing  tbe  trans- 
action about  which  the  statements  were  made." 

On  thia  proposition  we  are  unable  to 
agree  with  counsel.  In  our  opinion  the 
statements  made  by  Marple  to  the  bank  ex- 
aminer were  clearly  within  the  scope  of  his 
authority ;  It  being  the  duty  of  the  cashier  of 
the  bank  to  explain  Its  affairs  to  the  bank 
examiner*  particularly  when  tbe  admission 
was  made  concmilng  a  p^dlng  transaction 
between  the  bank  examiner  and  the  ca&hler 
of  tbe  bank,  acting  for  bis  prlndpaL  Tbe 
bank  examiner.  In  his  ofllrial  capacity,  was 
aideavoilng  to  atridghten  out  tbe  Alriugton 
account,  and  In  ponuance  of  this  duty  ask- 
ed Maride  aboat  tbe  canceled  checka,  wblch, 
the  bank  alleged,  were  drawn  by  Alrlngton 
and  made  payaUe  to  McBrlde.  Tbla  was  the 
tniwBctloa  that  waa  then  under  otmsldera- 
tiOD  and  Marple^e  anewers  to  the  pn^ier  ques- 
tmu  of  tbe  bank  examin»  wen  certainly 
within  the  Mope  ot  bis  authority  as  cashier  of 
tbe  bank,  me  ease  at  bar  is  not  ruled  by  the 
IMrlndple  announced  in  Gillespie  v.  Elrst  Na- 


tional Bank,  20  OkL  768.  95  Pao.  220.  In 
that  case^  in  an  endeavor  to  support  a  denial 
of  the  claim  of  the  bank  that  it  held  the 
note  bona  fide,  the  defendant  offered  to  prove 
by  Boland,  one  of  the  defendants,  that  In 
two  conversations  he  had  with  the  cashier  of 
the  plaintiff  bank  such  cashier  made  state- 
ments which  tended  to  show  that  the  bank 
was  not  such  holder  In  due  course.  In  that 
case  Boland  was  not  entitled  to  the  Informa- 
tion be  sought  in  relation  to  a  past  transac- 
tion, and  the  cashier  of  the  bank,  whilst  an- 
thorlzed  to  give  such  Information  In  a  prop- 
er case,  was  not  required  or  authorized  to 
give  It  to  Boland.  In  these  circumstances, 
the  court  very  properly  excluded  the  evi- 
dence as  mere  gossip  or  hearsay.  The  appli- 
cable principle  in  that  case  is  that,  whilst 
the  agent  may  have  authority  to  transact  the 
business  of  bis  principal  and  make  state- 
ments In  relation  thereto  while  so  engaged, 
after  the  business  Is  ended  he  is  without 
authority  to  gossip  about  it,  and  thereby 
bind  his  prlndpaL  WIgmore  on  Bvldence, 
1078;  Chamberiayna  on  EMdmce,  11346. 
On  the  other  hand,  the  rule  applicable  to  the 
situation  presHited  tor  the  record  before  us 
is  stated  In  First  Nat.  Bank  of  Xenia.  OUo, 
V.  Stewart  et  al.,  114  U.  S.  224.  B  Sup.  Ot. 
84B,  20  L.  Ed.  101,  as  f«)llows: 

"Tbe  declarations  made  by  an  nfiicer  or  afient 
of  a  corporation,  in  response  to  timely  inquiries, 
properly  addressed  to  him,  and  relating  to  mat- 
ters under  his  charge,  in  respect  to  which  he 
is  authorised  in  the  usual  course  of  business  to 
give  information,  may  bt  given  In  eridenoe 
against  the  corporation." 

For  the  reasons  stated,  the  Jndgraent  of 
the  court  below  Is  affirmed.  AU  the  Ju4* 
tices  concur. 


DUNN  V.  STATU    (No.  A-2S00.) 

(Orimlnal  Court  of  Appeals  of  Oklahoma.  Nov. 
7,  1917.    Bebearlng  Denied  May 

fSyUahuM  hv  the  Court.) 

X.  iNDIOnaifT  AltP  IlTFOBlfATIOIf  «=9llO  — 

Labcent  *=»28(1)— Sufftcienct  or  Info»- 

ICATION— StTBPLUBAGE. 

An  information  charging  the  larceny  of  live 
stpdc,  which  allegas  an  onlawfal  and  feloni- 
ous taking  and  asportation  of  the  property  with- 
out the  consent  of  tbe  owner,  and  witii  the 
felonious  Intent  to  deprive  tbe  owner  thereof 
and  to  convert  the  said  property  to  the  use  and 
benefit  of  the  taker,  emtains  all  tbe  essential 
elements  of  said  crime.  Matters  of  surplusage 
not  misteading  nor  contradictory  of  the  materibu 
elements  aa  pleaded  will  not  vitiate  an  In- 
formatiim. 

2.  Cbiuinai.  Law  «=»543(1),  6980)— ABSurca 
or  WrnvEss— DiuoxNCK. 
It  waa  not  error  on  tbe  part  of  tbe  trial 
court  to  refuse  to  grant  a  ccmtinuance,  or  to 
permit  the  defendant  to  read  tbe  testimony  of  a 
witness  given  in  bis  behalf  on  a  former  trial 
where  the  record  shows  that  by  the  eiercise  of 
reasonable  diligence  tbe  attendance  of  the  wit- 
seas,  who.  at  iht  time  of  the  trial,  was  within 
tbe  Jurisdiction  of  the  court,  could  bare  been 
obtained. 
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I.  CBnmvAX.  Law  ^1170%<S)  —  Axms.  — 

EXAHINATIOIT   or  WzmXaSKS— ABOmOCNTA- 

TIVK  QUBSnoNS. 
Where  objection  is  made  to  eertaio  qaesticma 
aaked  of  the  defendant  by  the  prosecnting  offi- 
cer, and  tbe  court  flostBins  sucb  objections  be- 
caow  said  guestiona  are  aigiiDieDtatiTe,  this 
court  will  not  reverse  a  jodgi^ent  of  conviction 
merely  because  several  argnmentatiTe  questiona 
ware  asked  of  the  d^endsnt  where  the  matters 
inquired  about  were  proper  subjects  of  inquiry 
had  the  question  been  put  in  the  proper  form. 

Appeal  from  District  Court,  Blaine  Coun- 
ty ;  Thomas  A.  Edwards,  Judge. 

Clmer  Albert  I>unn  was  oonvlctea  of  lar^ 
ceny  of  live  stock,  and  he  appeals.  JudgmeDt 
affirnie<l. 

Woitoan  A  Wlahard,  of  Watonga,  for 
plaintiff  In  error.  B.  McMillan,  Asst.  Attj. 
Gtti.,  tar  tbe  State. 

MATSOM,  J.  Elmer  Albert  Dnmi  was  cim- 
Tlcted  In  tbe  dhtbict  court  o£  Blaine  ooonty 
of  tbe  larceny  of  two  blade  marea,  tbe  prop- 
erty of  «je  Wm.  Fischer,  and  sentenced  to 
aem  a  term  of  ei|^  years'  ImpriaonmoQt  in 
tbe  atate  penitentiary,  rrora  this  Judgment 
ho  has  perfected  an  appeal  to  this  coort,  and 
■eta  out  tbree  alleged  errors,  on  account  of 
whkh  at  is  ODotended  that  tbe  lodgment 
■bould  be  reversed: 

[1]  mrat  It  Is  contended  tbat  the  In. 
formation  upon  which  defmdant -was  tried 
Is  insafflciKit  and  defective  and  Indefinite, 
and  doea  not  Inform  tbe  defendant  with  snf* 
fl<dent  certainty  ot  tbe  crime  charged  against 
Urn.  Tbe  infbrmattok  is  subject  to  criticism 
aa  account  of  its  prolixitr.  In  wder  to  make 
the  allegations  exceedingly  spedfle  tbe  coun- 
ty attorney  pleaded  mattera  wbidi  were  un- 
necessary surplusage,  but  all  tbe  necessary 
demmts  ot  tbe  oflaise  are  pleaded  with 
certainty  and  sofflcient  defiLnlteness  to  make 
the  Information  good  under  tbe  deddons  of 
Oila  court,  and  of  tbe  terrttnlal  Supreme 
Court  in  the  following  cases:  Hughes  v.  Ter- 
ritory, 8  OU.  28,  06  Pac.  706;  eulllTsn  t. 
Territory,  8  OU.  499.  68  Pac.  660;  Shires  t. 
State,  2  Okl.  Or.  80.  00  PBc  UOO;  Growell 
T.  State,  6  OU.  Or.  148, 117  Pac.  883. 

[1]  It  la  next  contended  tbat  the  trial 
eonrt  &nA  in  not  permitting  the  defendant 
to  introduce  in  ^dence  in  this  case  tbe 
testimony  of  his  brother-in-law,  Erman  Riley, 
glTOk  on  a  fwmer  trial  of  tbia  case.  Ibe 
record  discloses  that  the  witness  Riley  was 
a  residoit  at  that  time  ot  Hui^es  county, 
OU.  His  whereabouts  had  been  known  to 
the  defendant  long  before  the  trial,  and  on  a 
former  trial  he  was  able  to  obtain  his  at- 
tendance merely  by  tel^aphing  him  to  come. 
On  this  occasion,  however,  about  six  days 
before  the  trial  he  had  a  sul^na  Issued 
directed  to  the  sheriir  ot  Hughes  county  to 
obtain  tbe  attendance  of  said  witness  on  the 
day  set  The  witnesa.  however,  tailed  to  ap- 
pMir,  and  an  applicatl<m  for  a  continuance 
based  on  bis  absence  was  presented  to  the 
court  and  overruled.  The  case  then  proceed* 


ed  to  trial,  and  as  a  part  of  his  defense  the 
defoidant  requested  the  court  to  pwmit  him 
to  introduce  the  testimony  of  tbe  said  lUley 
given  on  a  tormer  trial.  The  request  was 
pr(^>erly  orerraled.  There  is  no  showing 
made  that  the  witness  was  without  the  Juris- 
diction of  tbe  court,  tbat  bis  whoreabonts 
was  unknown,  or  that  he  was  dead,  or  any 
showing  such  as  is  required  before  the  testi- 
mony of  such  witness  given  at  a  former  hear^ 
Ing  or  trial  Is  permitted  to  be  used  on  a  sub- 
sequent trial.  On  the  contrary  the  showing  is 
positive  that  tbe  witness  was  alive  and  with- 
in tbe  Jurisdiction  of  the  court;  Oat  by  pn^H 
er  proceedings  compulsory  process  would 
have  obtained  his  attendance  bad  proper 
diligence  been  used.  Neither  the  ruling  of 
tbe  conrt  in  refusing  the  contlnnance,  nor  in 
permitting  tbe  testimony  given  the  wl^ 
nesB  on  a  former  trial  to  be  Introduced  bk 
this  case,  were  ernmeona. 

[S]  Lastly,  it  is  contended  tbat  certain  ah 
leged  conduct  on  the  part  of  counsel  who  as- 
sisted in  the  proBecutlcm  was  prejudicial  to 
the  substantial  rli^ts  of  this  defoidant  Up- 
on cross-examinatim  of  the  defoidant  ooun* 
sel  for  the  state  asked  several  questions 
wbldi  were  largely  argumentative  but  tbe 
rulings  of  tbe  conrt  rdative  to  these  ques- 
tlons  were  at  all  times  favorable  to  tbe  de- 
fendant It  was  tbe  fmrm  of  tbe  questlmis 
rather  tban  the  substance  thereof,  tbat  was 
at»]ectl«iaU&  Ko  questitm  was  asked  or 
answer  pumitted  wbldi  was  of  Itself  preju- 
dicial according  to  the  previous  rulings 
this  court.  The  case  was  hotly  contested, 
vigorously  prosecuted,  and  ably  defended. 
The  mlings  at  the  trial  court  were  fair  and 
imipxtlal,  and  after  a  careful  examination 
of  the  record  it  Is  tbe  unanimous  <9inlon  of 
this  court  tbat  the  defendant  received  a  fair 
and  Impartial  trial,  and  that  the  evidence  la 
amply  anJfident  to  sustsln  the  conviction. 

Tbe  Judgment  of  the  district  court  <tf 
Blaine  county  Is  therefore  afflnned. 

DOYLE,  P.  J.,  and  ABMSTBOXG,  J.,  con- 
cur. 


WESTBROOK  v.  STATE.    (No.  A-^766.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  30,  1918.) 

fSvttabu*  by  tJu  CouriJ 

1.  Dsposmons  «=3>6  —  NonsEsiDBNT  Wit- 
nesses—Cbiuihal  Cask. 

Tbe  riffht  to  take  and  use  depositions  of 
nonresident  witnesses  in  behalf  of  tbe  d<>fend- 
ant  In  a  criminal  case  is  statutory.  Penal 
Code,  art.  17.  Tbe  statute  regulates  the  prac- 
tice in  such  cases,  and  its  provisions  must  be 
subBtantiall;  complied  with. 

2.  Ceimimal 'Law  *=»<305{1).  1183— Dbposi- 
noNS  ^»12— Appuoation  foe  CouMissiorr 

— CONTINUAITCK-^ODIFICATION  OH  APPEAL. 
The  information  charged  two  defendants 
with  the  crime  of  murder.  On  the  day  they 
entered  their  pleas  of  not  guilty,  defendaaur 
served  the  statutory  notice  on  the  prosecuting 
attorney,  and  on  the  day  named  in  tbe  notice 
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filed  application  for  m  commiMion  to  take  the 
depoution  of  a  nonreside&t  witness,  whicAi  ap- 
p^catioQ  was  overruled.  Tbey  also  filed  mo- 
tion for  continuance  hr  reason  of  tiie  absence 
of  material  witnesses,  whldi  motitm  was  de- 
oied,  and  the  case  was  called  for  trial  the  sev- 
enth day  after  their  arralfniment.  A  severance 
vas  demanded  and  granted.  Beld,  that  the 
court  erred  bi  orerruHng  the  appUcatlcm  for  a 
cammisalcHi  to  take  the  oeposltlon,  and  erred  in 
denying  the  motion  for  contiovance.  Held, 
further,  that  the  defradant  upon  his  separate 
trial  having  failed  to  renew  the  application  and 
motion,  and  his  cnilt  having  been  eetabllBhed 
\>j  facts  admitted  or  so  dearly  established  aa 
to  be  beyond  controversy,  this  court  will  not 
consider  the  erroneona  rulings,  snch  as  demand 
a  reversal  of  the  conviction,  but,  in  the  exercise 
of  its  power  to  modify  any  jndgment  appealed 
from  by  reducing  the  sentence,  the  jndgment 
and  soitence  of  death  is  modified  to  that  of 
imprisonment  in  the  state  penitentiary  at  hard 
labor  for  life,  and  as  thus  modified  the  Jadgment 
is  affirmed. 

Appeal  from  IMstrlct  Court,  Latimer 
County ;  W.  H.  Brown,  Jndga 

Roswell  Westbrook  was  convicted'  of  mur- 
der and  adjudged  to  suffer  death,  and  be  ap-' 
peals.   Modified  and  affirmed. 

The  plaintiff  In  error,  Boewell  Westbrook, 
and  Jack  McKennon,  were  jointly  informed 
Bgulnst  for  the  murder  of  Calvin  Tomllnson, 
alleged  to  have  been  committed  in  Latimer 
county  OTi  the  7th  day  of  February,  1916,  by 
footing  bim  wlcb  a  plstoL  When  the  cause 
was  called  for  trial,  a  severance  was  de- 
manded. The  state  elected  to  try  Westbrook 
first  The  Jury  returned  a  verdict  finding 
the  defendant  Rosvrell  Westbrook  guilty  of 
murder,  and  fixing  bis  punishment  at  death. 
From  the  Judgment  and  sentence  pnmounced 
and  entered  In  pursuance  of  the  vefdlct,  the 
defendant  appeals. 

The  evidence  shows  that  Calvin  Tomllnson, 
the  deceased,  21  years  of  age,  resided  with 
his  aged  parents  on  a  rented  farm  in  the 
nortbeastem  patt  of  latimer  county;  the 
place  b^g  about  14  miles  southwest  of  tbe 
to^  of  Sutter,  sometimes  called  Calhoun,  In 
Le  Flore  county.  The  family  lived  in  a 
fAngle-rooffl  house  with  a  shed  kitchen.  On 
fibe  nigbt  of  the  tragedy  they  went  to  bed 
about  7  o*clo<*;  the  old  frtks  occupying  a 
bed  on  one  side  of  the  fireplace,  and  the 
yoting  man  a  bed  on  the  other  side.  Shortly 
after  they  retired  the  front  door  was  forced 
open  by  two  m^,'who  fired  three  or  four 
shots  at  the  young  man,  two  of  which  struck 
blm,  frwn  the  ^ects  «f  whldi  be  died  the 
next  evening.  They  tlian  torceA  bis  father 
to  give  tbem  his  money,  amounting  to 
WO. 

Mary  Tomllnson  testified :  That  she  was  69 
years  old.  That  when  slie  went  to  bed  that 
erenlng  she  threw  a  pine  knot  In  the  fire- 
place and  it  gave  agooflUgihL  That  two  men 
forced  the  door  and  brcrice  Oie  latdL  As 
tbey  came  In  ber  son  raised  up,  and  tbey 
shot  Ub.  one  of  the  men  bad  a  scarf 
around  bis  &ce,  and  tbe  other  one  bad  a 
cape  ever  bit  face.  Ttat  she  Ut  tha  lamp 
and  grabbed  her.  ami's  shoe  and  htt  tbe 
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robber  tbat  shot  btm  over  tbe  bead  wkb  St 
and  knotted  bis  mask  off.  He  then  hit  bar 
with  bis  sir-shooter  and  knocked  her  down, 
and  ber  son  said:  "Come  mi.  Mama  I  He 
will  kill  yon,  for  he  bas  shot  me.'*  And  Aft 
went  oat  tbe  back  door  wltb  blm.  That  tbe 
other  robber  beld  a  Blx-idiooter  In  tbe  old 
man's  ftkce,  and  said,  **OiTe  ap  your  moD^." 
Tbat  sbe  wltb  ber  son  went  to  tbe  smoke- 
bouse,  and  be  said :  "Mama,  they  have  kill- 
ed me.  That  was  J«dc  HcSennmL  I  Ba.w 
blm  In  Sutter  Obrlstmas."  That  sbe  knew 
McKennon  and  recognized  blm.  When  the 
robbers  left,  she  took  her  son  badte  Into  tbe 
house  and  pat  blm  In  bed,  and  then  knocked 
on  the  i^ow  with  a  hammer  and  hallooed. 

W.  s.  Tomllnson  testified-  Tbat  tbey  went 
to  bed  about  7  o'clock,  and  sbortly  after  tbe 
door  of  bis  house  was  forced  <^ien  and  two 
men  came  in.  Their  faces  were  covered,  and 
tbey  fired  three  or  four  shots.  One  of  them 
held  a  plsbH  in  his  face  and  said,  "Olve  up 
your  money  I"  and  he  gave  tbem  $60  Tbat 
bis  sou  sod  bis  wife  bad  left  the  room,  and 
he  ran  out  while  the  robbers  vrere  counting 
tbe  money. 

The  undisputed  facts  are  that  tbe  defi- 
ant, Westbrook,  lived  at  Sutter,  and  on  tbe 
7th  day  of  February  he  borrowed  a  horse 
from  Finis  Herron,  commonly  called  ''Skin 
Herron."  and  a  saddle  from  W.  J.  Sterling, 
saying  tbat  be  wanted  to  ride  out  to  a  saw- 
mill. He  was  then  carrying  a  big  pistol 
stuck  in  the  waistband  of  bis  pants.  About 
the  same  time  Jade  McKennon  went  to 
Johnson  ft  Elmbrey's  livery  bam  In  Sutter 
and  hired  a  sorrel  blaze  face  pony  to  ride 
out  into  the  country,  saying  that  he  prefer- 
red to  ilde  bis  own  saddle.  He  went  to  John 
Green's,  about  300  yards  from  the  livery  barn 
for  his  saddle.  They  met  In  the  street  In  the 
west  part  of  Sutter,  near  tbe  home  of  Ben 
Priest,  and  from  there  rode  out  of  town  in 
a  westerly  direction.  Westbrook  had  a  pack- 
age tied  to  the  horn  of  bis  saddle. 

Jesse  Johnson  testified:  lliat  about  noon, 
February  7th,  Jack  McKennon  oame  In  bis 
livery  bam  and  bired  a  sorrel  bald  face 
pony  to  ride  out  into  the  country.  He  said 
be  would  nse  his  awn  saddle.  That  McKen- 
non's  saddle  was  In  the  barn  the  next  morn- 
ing. That  the  pony  had  crooked  ankles,  and 
his  shoe  tracks  were  deeper  In  tbe  ground  on 
the  outdde  than  on  tbe  Inside, 

Frank  Harris  testified:  That  be  lived 
atxnit  seven  miles  from  Sutter,  and  about 
six  miles  frcnn  old  man  TomUns(m.  Tbat  be 
was  making  raUs  tbe  aftemocn  of  tbe  Tth  of 
FdHUory,  and  saw  tvo  men  on  horses  pass- 
ing along  the  road  at  tbe  foot  of  tbe  monn< 
tain.  One  was  riding  a  scvrel  blaxe  fiiee 
pony,  and  tbe  otb^"  was  ildlng  a  large  dark 
brown  horse,  and  tb^  were  going  In  the 
direction  of  old  man  Tomllnson's.  Tbat  It 
was  then  about  B  o^dodi.  Tbat  tbe  next  day 
be  oEamlned  tbe  trades  of  the  horses  whldi 
showed  tbat  not  far  from  where  he  saw 
them  tbey  left  tbe  road  and  tamed  off 
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througb  a  buckbasb  nnd  brier  thlckf  t,  and  be 
ftmnd  tbe  same  tndtu  In  tbe  road  on  tbe 
other  Bide  of  bis  place,  golnir  tbe  otber  way 
towards  Sutter. 

Seren  or  eight  flarmer  ndghbors  to  Tom- 
llnson'8  teetlfled:  Utat  tb^  were  at  tbe 
Tomlinson  place  shortly  after  the  shooting', 
and  the  next  tooralng  th^  made  an  examlna- 
tlott  of  the  anmranding  oonntry,  and  foand 
where  the  f^nce  bad  been  cut  In  a  pasture 
near  Tomllneon's  bomek  and  liiey  found 
tra<^  of  a  large  horse  and  a  pony.  That 
th^  fbllpwed  these  tracks  to  within  a  mile 
or  two  of  Sotter.  Wlasx  they  reached  But- 
ter that  day,  they  took  the  blaae  fiice  pony 
that  was  rode  by  McKennim  and  Hernm's 
horse  that  was  rode  by  Westbrook  ont  to 
the  trail,  and  fben  compared  the  tracks  they 
had  followed  and  thorn  made  1^  the  horse 
and  pony,  and  fOimd  fhem  to  be  identical. 

Charity  Covey  and  her  tnotber,  Mrs.  Bertha 
Priest,  testified  that  <m  Snnday  evening. 
Febmary  6th,  at  their  h«ne  in  Sntter,  Ros- 
wdi  WiBStt>nmk  said  that  he  was  going  to 
rob  an  old  man  ot  his  mon^. 

Mrs.  B«tha  Priest  testified:  That  about 
1  o'clock  on  February  Ttli  Westbrook  came 
to  her  house  and  asked,  "Where  Is  Charity?" 
and  she  told  blm  orer  at  Hcdalns.  "That  he 
looked  like  he  had  been  drinking,**  and  she 
said,  "What  Is  the  matter  with  yon?"  and  be 
said:  "Oh,  hush,  kid.  We  have  got  to  make 
some  money.  We  are  going  to  have  $900, 
and  if  we  can't  get  $900  we  will  take  $300 
or  kill  smnebody."  And  she  said.  **Tou  will 
get  into  trouble,"  and  be  said,  "Tou  don't 
know  what  yon  are  talking  about."  That 
her  hoaband  was  working  at  tbe  wood  pile, 
and  abottt  that  time  Jack  McKennon  rode 
along  on  a  amrel  blaze  ftice  p<»)y,  and  as  he 
passed  the  house  Westbrook  got  on  his  horse 
and  they  rode  off  togettier. 

Ben  Priest  testified  that  be  noticed  West- 
brook had  a  i^atol  stuc^  In  the  waistband 
of  bis  pants.  Frank  Taylw  testified:  l^at 
he  boarded  at  Bldwell's  b(»irdlng  house  in 
Sntter;  and  WestbnxA  had  beea  boarding 
there  about  three  weeks  before  the  homicide, 
and  they  slept  in  tbe  same  room;  that  there 
wne  13kree  beds  in  the  room,  George  Wil- 
liams and  Bldwell's  deaf  and  dumb  boy 
oecDpled  one  of  tb»  be&s,  and  Roswell  West- 
brook, another,  and  witness  tbe  other;  that 
lu  went  to  bed  mi  the  night  of  FetNrnary  7th 
about  8  o'dod^  and  was  up  during  tbe  nl^t 
between  2  and  S  o'clock,  and  WestbnxA  did 
not  occupy  his  bed  that  night 

G.  B.  Kiubnmgb  testified  that  he  Ured 
near  Nwris,  a  town  near  the  (dd  Walls  post 
office  in  Le  Flore  county;  ttmt  his  home  was 
about  two  miles  from  old  man  Tomllnson'a 
place ;  that  he  was  tb«e  about  midnight  aft- 
er Calvin  TomUnstm  was  shot,  and  he  heard 
the  boy  say,  "I  am  killed/'  and  he  asked  blm 
if  he  knew  who  did  It,  and  he  said,  "There 
was  two  m&i  in  tbe  house,  and  one  of  them 
was  Jack  McKennon" ;  tbi^  tlie  doctors  were 
tiiweat  the  time. 


Several  other  witnesses  testified  that  they 
heard  blm  say  before  he  died  Qiat  one  ot  Uie 
men  was  Ja(&  HcKennon. 

It  appears  that  Westbrook  was  attested 
the  next  day,  and  Jack  McKennm  was  arrest- 
ed at  Ft  Smith  on  Febmary  fith.  niat  aa 
the  night  of  FetHuary  10th  they  were  placed 
In  the  same  cell  where  a  dictaphone  had 
been  adjusted  between  the  cots  on  which  the 
prisoners  were  to  sleep  The  wires  from 
the  dictaphone  connected  with  the  sheriff's 
office^  about  a  hundred  feet  away  from  tbe 
cell.  The  prisoners'  ctmversation  was  taken 
by  tlie  operators,  and  their  testimony  shows 
than  the  prisoners  talked  about  tbe  way  the 
homldde  was  ccanmltted,  and  that  ttie  oOxen 
said  the  neighbors  tracked  their  horses  to 
the  TtmillnsML  place  and  from  there  \m.xSk 
to  the  town  of  Sutter.  That  WestbnxA  said 
to  UcKemum: 

"One  of  them  got  killed;  maybe  both  of  them. 
I  shot  through  uiat  wall.  These  pecmle  didn't 
have  any  mone?  in  the  house.  1  bit  the  old 
ladv.  I  got  him  the  first  shot,  I  think,  maybe, 
if  1  didn't  the  second.  If  we  don't  stay  Cogetb- 
er  we  are  all  In.  I  promise  joa  one  thinfc  0» 
old  man  won't  recognize  anybody.  I  henni  the 
old  lady  wonid  awear  that  one  of  us  shot  at 
the  old  man  too.  Tou  acted  too  damn  fast 
When  they  said,  'What  do  yon  want?'  I  said. 
*We  want  your  money,  that's  all.*" 

For  the  D^eose. 

Owen  Herron  testified  that  he  lived  at  Cal- 
houn and  knew  Roswell  Westbrook  for  about 
two  years,  during  which  time  he  lived  in 
Sutter;  that  Ben  Priest  lived  about  a  half 
mile  west  of  Sutter,  and  on  Sunday  evening, 
February  eth,  he  went  there  with  Westbrook, 
and  they  stayed  there  about  an  hour;  that 
he  did  not  hear  Westbrook  say  anything 
there  that  night  about  robbii^  anybody.  On 
cross-examination  he  stated  that  Jack  Mc- 
Kennon often  stayed  at  his  brother  Finis 
Ilerron's  house. 

Finis  Herron  tesUfied  that  about  1  o'cUm^ 
on  the  7th  day  of  February  he  loaned  Ros- 
well Westbrook  a  large  dark  brown  horse; 
that  the  next  time  he  saw  the  horse  was  that 
night  about  8  o'clock,  at  which  time  th^ 
horse  was  loose  In  his  yard.  On  cross-exam- 
ination he  stated  that  be  was  commonly  call- 
ed "Skinny  Herron";  that  Westbrook  told 
him  that  he  wanted  the  horse  to  go  out  In 
the  oountry  and  get  something  to  drink ;  that 
Jack  MeKemiva  fmA  been  staying  at  his  place 
for  some  time  before  that ;  and  that  he  him- 
self had  worked  in  a  Mwmlll  tor  Jade  Mc- 
Kennon off  and  tm  for  five  or  six  years. 

Henry  Kennedy  testlflsd  that  be  saw  JaA 
McKennon  aa  the  7th  day  of  Emmery,  about 
4  o'dodi  m  tbe  afternoon,  and  another  fel- 
low with  him,  on  the  road  about  thAe  miles 
from  Sutter,  and  thegr  were  gatag  towards 
Sutter. 

Mr&  Molly  Bldwell  testified  that  wiOk  ber 
husband,  George  Bldwell,  she  ran  a  hoarding 
house  In  Sutter;  that  Frank  Taylor  was  a 
boarder,  but  he  did  not  stay  In  the  bouse  on 
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the  nl^t  of  ttie  701  daj  of  Febroary;  that 
Roswell  Weotbrook  boarded  with  them,  but 
ibe  coqU  not  say  irtnther  or  not  he  stayed 
It  ber  place  tbat  nl^t.  On  cro8s-»amtna- 
th»  she  stated  that  Boswdl  WeattM^Kric's 
wife  lived  In  the  same  neighborhood,  but 
they  had  separated;  that  there  were  three 
beds  Id  the  room  where  Frank  'Taylor  gleepg, 
ODe  tor  George  wnilams  and  hcf  son  Johnny, 
one  for  Boswell  WestbroiA,  and  the  other 
for  Frank  Taylor;  that  sbe  did  not  see 
Roswell  Westbrook  from  dinner  time  on  the 
7th,  nntll  be  came  to  breakfast  on  the  mom- 
ing  of  February  8th. 

Johnny  Bldwell,  the  deaf  and  dumb  boy, 
testlfled  he  slept  with  George  WUIiams  the 
night  of  February  7th  in  one  bed,  and  that 
Boewell  WesttnmA  went  to  bed  about  9 
o'clock;  and  that  he  saw  him  in  the  room 
the  next  morning  ffbout  S  o'clock  and  Hoe- 
well  Westbrook  slept  there  that  nl^t. 

George  Williams  testlfled  that  he  worked 
at  the  Bidwell  boarding  honse  and  slept  with 
Johnny  Bldwell  the  night  of  February  7th, 
but  did  not  see  Frank  Taylor  in  the  room 
there  that  night;  that  when  he  woke  up  the 
next  morning  Roswell  Westbrook  was  lying 
there  on  his  bed,  but  he  did  not  hear  West- 
brook come  Into  the  room  that  nlgbt 

Sim  Hamlin  testlfled  that  he  lived  at  Oal- 
boun  and  saw  Jat:k  McKomon  on  the  street 
near  Brown's  dmg  store  aboat  4  o'clock  in 
the  evening  of  February  7th.  and  spoke  to 
bim. 

The  deftadant  Westbrook  did  not  testis 
as  a  witness,  n^tber  did  bis  codef^idant. 
Jack  HcKennon,  who  it  appears  mteted 
a  plea  of  goUty  and  was  sentuusad  to  life 
Imprisonment  in  the  penitentiary. 

Neal  A  Fleming,  of  Potean,  and  J.  W.  OaUa- 
han,  of  Wllburton.  for  plalntlfl  In  error.  S. 
V.  I'Yeeltng,  Atty.  Gen..  R.  McMillan,  Asst 
Atty.  Gen.,  and  Jones  ft  Lester  and  H.  T. 
Church,  Co.  Atty.,  all  of  Wllburbm,  for  the 
State. 

DOTLB.  P.  J.  (after  stating  the  tacts  as 
above).  fHie  ptalntifr  In  error,  Boswell  West- 
brook, and  Jack  McKennon,  were  Jointly 
diarged  by  informatlira  duly  filed  In  the  dis- 
trict court  ct  Latimer  county  on  February 
28.  1916,  with  the  murder  oC  Gblvln  Tom- 
llnsoD,  alleged  to  have  been  committed  in 
said  ooinnty  on  Oie  7th  day  of  Febmarr.  1918» 
by  aboottng  him  wltb  a  plsfa^  Upon  their 
arraignment  on  the  6di  day  ot  Mardi,  they 
took  24  honre  to  plead.  On  the  nh  day  of 
March,  th^  filed  a  genwal  demurrer  to  the 
Information,  which  was  overruled.  There- 
upon the  defendants  entered  pleas  of  not 
gnll^,  and  at  that  time  the  court  fixed  the 
time  for  trial  for  March  14,  1916.  On  the 
IStli  day  of  March,  the  defendants  filed  In 
open  court  their  application  for  a  commlsston 
to  take  the  deposition  of  one  Bill  Cole,  a 
nonresident  of  the  state  of  Oklahoma.  Their 
Jirint  aflldaTlt  filed  fa  support  ot  lald  appllca- 


tlon  contained  all  the  formal  allegations  re- 
quired by  law,  and  condndes  as  follows: 

"That  Bin  Cole  is  a  material  witness  in  their 
defease,  without  whom  they  cannot  safely  go  to- 
trial  ;  that  said  witness,  Bill  Cole,  saw  this  peti- 
tioner in  the  town  of  Cwlboun,  Le  Flore  county,, 
about  16  miles  tram  tba  place  of  tlie  alleged 
Idlliog,  about  7  o'do^c  on  the  Ttb  day  of  B%b- 
roary,  1916,  and  remained  with  the  defendant.. 
Jade  McKenDOD.  i^om  aboot  7  o'dock  p.  m.,  on 
said  day,  all  night  in  Calhoun.  And  further 
defendants  say  tnat  the  testimony  of  said  wit- 
neas  Is  true  and  material  in  thte  cause,  since- 
it  ia  alleged  in  the  information  that  the  de- 
fendants acting  conjointly  and  together  commit- 
ted the  crime  of  murder  upon  the  person  of 
Calvin  Tomlinson  in  Latimer  county,  OlcL,  on 
said  date,  and  the  state  relies  upon  proving  that 
said  crime  was  committed  between  7  and  8- 
o'dock  that  evening.  Affiants  farther  say  that 
said  witness  is  a  resident  of  the  state  of  Ar- 
kansas and  resides  at  No.  1006%  on  Oar.  Ave. 
Street,  in  the  dty  of  Ft.  Smith,  Arte. 

"[Signed]  Jade  McKennon. 

"Roswell  Westbrook." 

The  record  shows,  on  the  same  day.  the  fol- 
lowing proceedings: 

"The  Court:  I  understand  from  yoo,  Mr. 
Cbardi,  that  last  Tuesday  which  was  the  7tb' 
day  ot  this  month,  after  Mr.  Neal  had  served 
notice  on  yon  of  his  intention  to  make  appli- 
catifW  for  a  commissi  on  to  take  depositions^ 
that  yon  at  that  time  told  him  that  yon  wonld 
waive  the  statutory  notice  to  take  the  deposi- 
tions, and  that  yon  would  go  with  him  at  any 
time  to  take  the  depositicuis  of  this  witness. 

"Mr.  Cbnrcb  (Prosecuting  Attorney):  Yes,, 
sir;  your  honor.  I  told  him  that  after  he  serr- 
ed  the  notice  on  me. 

"The  Court:  Wasn't  it  understood  between 
you  and  Mr.  Neal  that  all  process  was  to  be 
taken  oat  for  to>morrow,  and  every  witness  in< 
thia  case  was  subpcenaed  to  be  here  to-morrow 
by  the  state  and  the  defense? 

"Mr.  Neal:  Now,  after  this  notice  bad  l}eeD- 
aerred  upon  Mr.  Church,  he  came  to  me  and 
said,  'Neal.  I  will  waive  that  notice,*  and  T 
says:  'I  dcm't  ask  yon  to  waive  anything.  We- 
waot  those  depositums  taken,  and  we  want  it 
done  legally.* 

"The  Court:   Appliofftion  is  denied. 

"Mr.  Neal;  I  would  like  for  the  court  to  stats- 
the  {TTouod  of  his  denial  In  the  order. 

"The  Court:  I  have  a  nnmber  of  nmsons  for 
denying  the  application,  and  I  dmi't  think  it  i»< 
necessary  to  state  them. 

"Mr.  Neal:  We  save  as  exception  to  tiie* 
ruling  of  tbe  coort." 

Thereafter,  on  the  IBtb  day  <ji  March,  the* 
case  was  called  foi'  trial,  and  the  aeftendanta< 
filed  fiielr  motion  for  conttnnance.  nielr 
Joint  affidavit  for  continuance  contained  all 
the  formal  allegatlmu  required  by  law,  and* 
among  others  On  following  statements: 

That  T.  L.  Herr<ni  is  a  resident  d  Calhoun, 
Le  Flore  county.  That  on  the  6th  day  or 
March.  1916,  these  defendants  by  their  attor- 
neya  of  record.  Neal  ft  Flemming,  filed  with  the 
clerk  of  tbe  district  court  of  Latimer  county  a. 
pnedpe  that  a  subpcena  Issue  for  aaid  witness, 
and  on  the  same  day  procured  such  subpoena, 
indoraed  by  the  judge  of  the  district  court  for 
service  in  Le  Flore  county  to  be  issued.  That 
the  sheriff  of  Le  Flore  county  made  return  of 
said  subpoena  that  said  T.  L^  Herron  was  not- 
found  in  my  county.  That  the  defendants  fur- 
ther exerdsed  diligence  by  procuring  Owen. 
Herron,  a  son  of  T.  L.  Herron,  to  go  to  Vt. 
Smith,  Ark.,  where  the  said  T.  L.  Herron  was' 
temporarily  residing  on  account  of  his  health- 
and  undertook  to  have  the  said  T.  L.  Herron 
to  come  to  Wllburton  to  attend  the  trial  of  thi»< 


Digitized  by 


Googl 


498  m  PAGISIO 

case.  That  said  T.  !#,  Herron  li  not  present, 
but  is  confined  to  hia  room  in  the  city  of  Ft 
Smith,  saffering  from  infiammation  of  the  bow- 
els, as  is  shown  by  the  cerdGcate  of  T.  B.  Jef- 
fery,  a  regular  practidne  pfayeician  of  the  city  of 
Ft  Smiu,  which  ccrtincate  is  attached  hereto 
and  made  a  part  hereof.  That  aatd  witness 
would  testify,  if  present,  aa  follows:  That  on 
tlie  evening  and  night  of  February  7,  1916,  he 
was  in  the  town  of  Calbonn,  OkL,  and  saw  the 
defendants  Jack  McEennon  and  Roswell  West- 
brook  about  7  o'clock  p.  m.,  on  eaid  day,  and 
remained  with  the  defendant  Jack  McKennon 
from  abont  7  p.  m.  in  the  evening  nntil  some 
time  the  next  morning,  sleeping  in  the  same  bed 
with  him  the  nigbt  of  the  7th,  and  knows  and 
will  testify  that  the  defendants  were  not  at  the 
home  of  w.  S.  TomlinBon  in  Ijatimer  count? 
between  7  and  8  o'clock  on  the  night  of  tlu  7m 
day  of  February,  1916. 

That  there  is  absent  from  attendoAice  of  the 
court  one  Mrs.  Covey,  who  is  a  resident  of  Oal- 
houn,  and  for  whose  attendance  a  subpoena  duly 
issued  indorsed  by  the  district  judge,  comuand- 
iug  the  attendance  of  said  witness,  and  the  sher- 
iff of  Le  Ftore  county  served  said  subpoena  upon 
the  said  Urs.  Covey  by  delivering  a  copy  there- 
of to  her  in  Calhoun  on  the  7th  day  of  March, 
1916,  a  copy  of  which  subpoena  and  the  return 
thereto  is  hereto  attadied.  That  said  witnesak 
if  preaent,  would  testis :  That  ahe  vu  present 
all  the  time  dnring  the  eomermtitm  as  la  dalm- 
ed  by  the  state  Between  Charity  Corey  and  Bos- 
well  Westbrook,  and  that  Roswell  Westbrook 
at  no  time  in  Ber  presence  told  CSiarity  Covey 
that  he  (Westbro<A)  and  the  defendant  Jack 
UcKrauKtti  intended  to  roh  any  pcT8<m.  That 
said  witness  is  sick  and  unable  to  attend  the 
trial  of  this  case,  as  is  rtiown  by  certificate  of 
physician  hereto  attatdied.  That  the  testim<Hiy 
of  said  witness  is  true,  and  that  defendants  can 
prore  these  fwts  ij  no  other  witness  In  their 
power  to  procare,  and  that  there  is  every  rea- 
son to  believe  tliat  the  testimony  of  said  wit- 
ness may  be  procured  by  the  next  term  of  this 
court  if  this  case  is  continued. 

On  the  same  day  witnesses  were  called 
and  testified  in  support  of  and  against  said 
motion  for  continuance. 

The  coort  In  oTemUing  the  motion  In  part 
said: 

"It  seems,  from  the  undisputed  evidence  in 
this  case,  that  this  woman  (Mrs.  Covey)  baa 
been  suffering  from  pellagra  for  several  months; 
and  that  it  was  knowa  at  least  to  one  of  the 
defendants  that  she  was  confined  to  her  bed. 
When  he  was  arraigned  in  this  case,  he  must 
have  known  at  that  time  that  it  was  nnreaeon- 
able  to  think  that  she  would  be  here:  that  is, 
be  couldn't  reasonably  expect  that  she  would 
be  here  at  this  triaL  If  he  was  interested  in 
getting  her  testimony  before  this  court,  it  was 
bis  duty  at  that  time  to  make  an  application 
for  a  commission  to  take  depositions,  and  try 
to  secors  this  woman's  dei>osition,  if  abe  was 
able  to  give  ber  testimraiy.  There  is  no  dili- 
gence shown  to  get  this  woman's  testimraiy 
before  this  court  at  this  time.  Taking  all  things 
into  consideration  in  this  case  and  all  of  the 
evidence  th&t  baa  been  introduced  before  me  in 
the  hearing,  I  will  overrule  the  motion  for 
continuance.**   (Gsceptions  allowed.) 

Thereupon  the  defendants  each  demand  a 
severance,  which  is  by  the  court  gfranted,  and 
the  state  elects  to  try  the  defendant  West- 
brook at  this  time. 

On  March  28, 1918,  the  jury  returned  their 
verdict  finding  the  defendant  BosweJl  West- 
brook guilty  of  murder  and  assessing  his 
punishment  'at  death. 

The  petition  alleges  54  assignments  of  er- 
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ror,  but  tlie  foregoing  transcript  of  the  reo 
ord  presents  the  only  errors  assigned  which 
we  deem  of  snffitdeot  m&At  to  roQoire  dlscoa- 

slon. 

[1]  Counsel  for  the  def^dant  insist  "that 
the  court  erred  in  refusing  to  grant  to  the 
defendant  a  commission  to  take  depositions." 

The  statutOTy  provlsUms  for  the  taking  of 
depositions  by  the  defendant  In  a  criminal 
case  ar^  In  part,  as  follows: 

Section  60S6,  Rev.  Laws.  "When  an  issue  of 
fact  is  joined  upon  an  indictment  or  informa- 
tion, the  defendant  mar  have  any  material  wit- 
ness reaidiog  out  of  the  state  examined  in  bis 
behalf  as  prescribed  in  this  article  and  not  oth- 
erwise. 

"Sec.  6087.  When  a  material  witness  for  the 
defendant  resides  out  of  the  state  the  defend- 
ant may  apply  for  an  order  that  the  witness 
be  examined  on  a  commission  to  be  issued  un- 
der the  seal  of  the  court,  and  the  ai^ature  of 
the  clerk,  directed  to  aome  party  designated  as 
commissiouer,  authorizing  him  to  examine  the 
witness  upon  oath  or  interrogatories  annexed 
thereto,  and  to  take  and  certi^  the  deposition 
of  the  witness  and  return  it  according  to  the 
instructions  given  with  the  commission. 

"Sec  6038.  Application  must  be  made  upon 
affidavit  stating:  First  The  nature  of  tiie  of- 
fense charged.  Second.  The  state  of  the  pro- 
ceedinga  in  the  action  and  that  an  issue  of  the 
fact  has  been  joined  therein.  Third.  The  name 
of  the  witness  and  that  bis  testimony  is  mate- 
rial to  the  defense  of  the  action.  FourtiL  That 
the  witness  resides  out  of  the  state. 

"Sec.  60S9.  The  application  may  be  made  to 
the  court  or  Judge  mmaelf,  and  must  be  upon 
five  days'  notice  to  the  county  attorney. 

"Sec.  6040.  If  tht  court  or  the  judge  to  whom 
the  application  is  made,  is  satisfied  of  the  truth 
of  the  facts  stated  and  that  the  examination  of 
the  witness  is  necessary  to  the  attainment  of 
justice,  an  order  must  be  made  that  a  eommia- 
sion  be  issued  to  take  his  testimony,  and  the 
conrt  or  judge  may  Insert  in  the  order  a  di- 
rection that  the  trial  be  stayed  for  a  specified 
timo  reasonaUy  sufficient  for  the  execution  nf 
the  commission  and  return  tbereoi^  or  the  case 
may  be  eontinued." 

Oounsel  for  the  state  contend  that  under 
section  6(H0,  above  quoted,  the  issuance  of  a 
commission  to  take  the  deposition  of  a  non- 
resident witness  rests  In  the  discretion  of  the 
trial  court  or  judge,  and  that  no  abuse  of 
discretion  appears  In  this  case. 

[2]  From  the  record  it  appears  that  the  de- 
fendants, on  the  day  they  entered  their  pleas, 
served  notice  on  the  county  attorney  that 
they  would  make  appllcftti(Hi  to  take  the  dei>- 
osltioD  of  a  nonresident  witness,  which  ap- 
plication was  supported  by  their  affidavits, 
averring  the  facts  required  to  be  shown  un- 
der the  statute.  The  county  attorney  of- 
fered to  waive  notice  and  the  issuance  of  a 
commission,  and  offered  to  appear  at  any 
time  to  take  the  d^Msltion  of  said  witness. 
Counsel  for  the  defendants  refused  to  ac- 
cept this  prwosltion,  as  we  think  very  prop- 
erly. There  is  no  Inherit  power  In  a  conrt 
of  record  to  Issue  commissions  to  take  deposi- 
tions to  be  read  in  behalf  of  a  defendant  In 
a  criminal  case.  The  right  to  t«ke  and  use 
the  deposition  of  a  nonresident  witness  In 
behalf  of  a  defendant  In  a  criminal  case  la 
statutory,  and  the  procedure  prescribed  tor 
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taking  end  returning  tbe  same  must  be  sub- 
itutlaUr  comidled  with  Is  order  to  make 
ncfa  deposition  competent  and  admissible. 
We  think  tlie  record  siunra  a  manifest  abase 
of  Judicial  discretion  in  oTaniUng  the  ap- 
plication of  the  defendants  for  a  oommlsaioa 
to  take  the  deDoeitlon.  In  cases  of  this  kind, 
vbere  the  defendant  la  on  trial  for  bis  lifft 
be  dunld  hare  the  adrantase  of  ererj  right 
Thlch  the  law  secures  to  him  upon  his  trial, 
and  in  a  capital  case,  when  notice  Is  givoi 
and  a  proper  aflMavit  for  the  takiiv  of  a 
deposition  is  made  by  the  deftndant  and 
filed  as  soon  as  issne  is  Jt^ed  by  entering 
plea,  it  would  be  an  abuse  of  discretion  to 
deny  an  appUcatton  properly  made. 

Howera',  we  think  It  Is  apparmt  tmn  the 
record  In  this  case  that  the  errors  complain 
ed  of  are  not  such  as  demand  a  reversal  of 
the  conviction.  The  application  for  the  oom- 
tnlssltm  to  take  the  depositions  was  made 
before  the  severance  was  demanded,  and  It 
appears  that  the  testimony  of  said  nonresi- 
dent witnesses  was  material  ooly  for  the  de- 
fendant McKennon. 

It  Is  also  Insisted  that  the  court  erred  In 
overruling  the  motion  by  the  defendants  for 
a  contlnnance.  We  are  inclined  to  think  that^ 
If  coonse]  for  the  state  refused  to  consent 
that  the  facts  alleged  In  the  affidavit  fOr  a 
continuance  should  be  read  and  considered 
M  the  depositifms  of  the  absent  witnesses, 
tbe  trial  eoart  in  the  exercise  of  a  sound 
judicial  discretion  filiould  have  postponed  the 
trial  until  a  later  day  in  the  term  In  order  to 
give  the  defendants  the  necessary  time  to 
take  ttie  depositions  of  the  absent  wHnosBPS. 
It  appears  that,  after  tbe  •evflrance  was 
granted,  this  defendant  did  not  renew  the 
application  and  motion  made  jointly,  and 
there  was  testimony  upon  the  hearing  tend- 
ing to  «bow  that  the  witnesses  were  abnent  by 
the  procuremoit  and  consent  of  the  defOnd- 
ants.   However,  technical  Objections  should 
not  ordinarily  prevent  the  granting  of  a  nus 
Hon  for  a  continuance  in  a  capital  case,  if 
necessary  to  a  proper  presentation  of  the  de- 
fendant's ca&e.  It  is  the  right  of  every  per- 
son accused  of  crime  to  have  a  ftiir  trial  and 
compulsory  process  to  comp^  the  attendance 
of  hfs  witnesses,  and  this  Involves  as  a  mat- 
ter of  course  the  time  reasonably  necessary 
to  preimre  tor  trial.   Hie  statute  prescribes 
that  civil  cases  in  the  district  court  shall  not 
stand  for  trial  until  ten  days  after  the  issues 
are  made  up  and  no  felony  case  should  be 
set  over  the  objection  of  the  defehdant  with- 
in ten  days  after  his  plea  is  entered.  Un- 
der the  provisions  of  our  Procedure  Crtralnal 
(section  eoOS,  Rev.  Laws),  this  court.  In  the 
furtherance  of  Justice,  has  the  i>ower  and 
authority  to  modify  any  Judgment  appealed 
from  by  reducing  the  sentence.  However, 
that  power  should  not  be  exercl&ed  unless 
it  la  apparent  that  an  Injnstice  has  been 


done.  Owen  v.  State,  13  OkL  Cr.  195,  163 
Paa  648;  ITriU  r.  SUte,  8  OU.  Cr.  342,  128 
Paa  170. 

To  revrase  the  Judgment  of  conviction  in 
this  case  tm  the  facta  which  are  either  ad- 
mitted or  BO  clearly  established  as  to  be  be- 
yond controversy  would  be  not  tmly  to  dtiay 
Juatloe,  but  to  give  no  toroe  to  tbe  statute 
which  prescribes  that  such  Judgments  may 
<NDly  be  nvwsed  when  upon  the  whole  rec- 
ord tbe  oourt  te  satlsaed  tbe  aubstantial 
rights  of  the  defendant  have  been  prejudiced. 
However,  If  Che  guilt  of  the  defwdant  was 
in  any  way  left  in  doubt,  or  if  we  could  be- 
lieve that  the  defendant  was  prejudiced,  we 
should  feel  It  our  duty  to  give  him  a  new 
trial. 

For  the  reasons  stated,  and  taking  into 
consideration  the  fttet  that  the  defendant 
McKennon,  who  it  appears  was  the  arch- 
conspirator,  was  upon  the  recommendation  of 

the  prosecuting  attorney  sentenced  to  life 
Imprisonment  upon  Ills  plea  of  guilty,  we  are 
of  the  opinion  that  In  the  furtherance  of  Jus- 
tice the  Judgment  and  sentence  In  this  case 
should  be  modified  to  Imprisonmrat  fOr  life 
at  hard  labor. 

The  Judgment  of  the  district  court  of  I*at- 
Imer  county  herein  will  be  modified  to  the 
extent  that  the  sentence  will  be  changed 
from  the  infliction  of  the  penalty  of  death  to 
that  of  imprisonment  in  the  state  penitentia- 
ry at  hard  labor  for  life,  and  as  thus  modified 
the  Judgment  is  affirmed. 

AR&rSTRONG  and  HATSON,  JX.  concur. 


HARKINS  V.  STATE.    (NVk  A-2792.) 
(Orimlnal  Oourt  of  Appeals  of  Oklahona.  May 

4,  i9ia) 

(BvUabuu  by  the  Court.) 

X.  GaiMiHAL  Law  4s»^U— Discbetion  of 
Tbial  Cottbt— Physical  examination. 
In  a  cflBC  of  statutory  rape  In  the  first  de- 
gree, wbere  the  trial  court  made  an  order  that 
the  prosecutrix  submit  to  a  physical  ezamiQa- 
tion  to  be  made  b;  two  physicians  selected  by 
the  defendant  and  at  bla  expeaae.  It  is  not  a 
manifest  abuse  of  discretion  to  refaee  to  modify 
said  order  to  provide  that  said  examination  shall 
be  made  at  the  ex|>eDae  of  the  county;  it  being 
shown  that  a  physical  examinatioo  of  tbe  prose- 
cutrlz  had  already  been  made  by  two  reputable 
ph;Bicianfl  at  the  expense  of  the  county  at  the 
reQueat  of  tbe  county  attorney,  the  necessity  of 
a  second  examlnatioD  at  the  expense  of  tlie 
county  not  having  been  made  apparent.  Walker 
V.  State.  12  CM.  Or.  179,  193  Pac.  209,  distin- 
guished. 

2.  Criminal  Law  ®s3ll70ir^(5)  —  Improper 
Cross-Exa  MI  nation  —  Prejudicial  Ebbob. 
The  fact  that  the  county  attorney,  on  croas- 
examination  of  tbe  defendant,  asked  a  few  ques- 
tions which  called  for  incompetent  answers,  does 
not  of  itself  eatabliah  prejudicial  error. 
8.  Obihihai,  Law  jBs»730(3),  919(2)— Hotxon 
roB  Nbw  Tkui>— Dekul— Rkvbbsal. 
A  notion  for  a  new  trial  on  the  ground  that 
the  county  attorney  asked  the  defendant  ques- 
tions calling  for  InoMnpetent  answers  was  prop- 
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eriy  omroled,  when  it  Ib  not  dear  that  preju- 
dice resulted  to  the  defnidant  therefrom,  and 
the  trial  judge  promptly  sustained  ohjectiona  to 
anch  queationa.  Tbia  court  would  not  be  au- 
tborlsed  to  lererae  a  judgment  of  conTicdon 
solely  on  thia  ground,  where  evidence  of  guilt  la 
clear  and  eonvint^g,  and  the  pnniahment  waa 
not  preaeribed  b;  ttte  jury. 

.^ipeal  fromDtotrictOo<ut.BoKenO(»iiity; 
W.  J.  OampbeU,  Jndge; 

O.  L.  airklnB  waa  oonTlcted  of  rape  in  the 
flrat  degree,  and  sentoioed  to  aerre  a  term 
of  00  years  In  the  penltmtlaiy,  and  he  ap- 
peals. Affirmed. 

This  alleged  offense  occurred  in  Nowata 
county,  Okl.,  on  the  3d  day  of  Bept«nber, 
191S,  at  a  public  picnic  held  near  the  post 
office  of  Coders  In  that  county.  The  defend- 
ant was  a  married  man  past  SO  yeara  of  age. 
The  prosecuting  wltn^  waa  a  girl  between 
the  ages  of  12  and  13  at  the  time. 

The  prosecuting  witness  had  been  staying 
most  of  the  time  during  the  8  years  immedi- 
ately preceding  this  occurrence  at  the  room- 
ing house  of  the  defendant  and  his  wife  in 
the  dity  of  Nowata,  known  as  the  Valley 
House.  Her  mother,  a  widow,  had  also  been 
staying  at  that  place  until  her  marriage 
to  a  man  by  the  name  of  Lockhart,  whldi  oc- 
curred a  few  months  before  this  picnic. 
When  the  mother  of  the  prosecutrix  married 
Lockhart,  they  moved  to  the  dty  of  Clare- 
more  In  Rogers  county  adjoining  Nowata 
county,  and  It  had  been  the  practice  of  the 
proeecutriz,  at  the  request  of  the  wife  of 
the  defoidant,  after  her  removal  to  Clare- 
more,  to  make  visits  with  defendamt's  family 
at  the  Valley  House  in  Nowata.  The  re- 
lationship of  the  d^oidant  and  this  little 
girl  grew  to  be  intimate.  She  called  him 
"Cnde  Lum,"  and  he  displayed  apparent 
affection  toward  her,  and  frequently  was 
seen  with  her  upon  his  lap. 

A  few  days  before  this  picnic,  Mrs.  Har^ 
kins  wrote  to  the  prosecutrix  and  asked  her 
to  make  her  a  little  visit  She  came  fn^n 
Claremore  to  Nowata  on  tlie  last  Saturday 
In  August,  191S,  and  on  the  Wednesday  fol- 
lowing was  taken  by  the  defendant  to  the 
scene  of  the  picnic,  some  10  or  12  miles  north- 
east of  Nowata,  Tliey  rode  out  on  an  ordina- 
ry farm  wagon  loaded  with  coal,  and  on  the 
way  out  stopped  at  a  country  grocery  store 
to  get  some  provlslooa  Both  prosecutrix 
and  tlie  defendant  got  out  of  the  wagon  at 
this  store,  and  the  manner  in  which  the  de- 
fendant handled  the  prosecutrix  when  he  put 
her  back  into  the  .wagon  tm  that  oocasioa  was 
so  vulgar  as  to  attract  t3ie  attentttn  of  the 
storeke^r. 

After  their  arrival  at  the  picnic  grounds 
on  Wednesday  afternoon,  arrangements  wpre 
made  with  a  man  and  his  wife  by  the  name 
of  Crockett  to  let  the  lltUe  girl  sleep  in 
their  tent,  which  was  some  10  or  20  feet  away 
from  the  tent  in  which  defmdnnt  slf^pt.  ^e 
defendant  waa  operating  a  merry-go-round, 
and  permitted  the  prosecutrix  to  ride  on  the 
meiTj-go-romid.  and  also  to  hdip  him  mU 
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Uckets.  The  pnaecattlx  was  not  in  very 
good  health  at  that  time,  and  apparently  had 
been  suffering  from  chills.  The  defoidant 
took  along  sixne  medidne  to  doctor  her  with* 
and  gave  her  aefreral  doses  of  Uiis  medicine 
during  the  time  they  were  at  the  ^cnlc 
Everything  seemed  to  run  along  all  rl^t 
nntU  the  afternoon  ct  Satorday,  the  8d  day 
of  S^>tember,  .whea  prosecutrix  was  seen  to 
leave  the  picnic  groonda  in  a  south  direo' 
tlon,  to  go  upon  the  public  road  mnoing  east 
and  wast,  and  to  turn  east  on  said  road. 
A  duHt  time  thereafter  Qie  d^ndant  was 
seen  to  do  the  same  thing.  In  about  tbree- 
quarters  of  an  hour  they  were  seen  to  return 
from  that  direetloii  together.  13ie  prosecu- 
trix was  walking  peculiarly  and  crying,  and 
the  defendant  was  walking  along  beside  her 
and  apparendy  tt^lng  to  get  her  to  quit  cry- 
ing. fHke  state  produced  five  or  rix  witnesses 
who  testified  to  seeing  these  parties  leave 
the  picnic  grounds,  and  to  return  thereta 
The  prosecutrix  teetlfles  that  the  defmdant 
took  her  a  ahort  distance  from  the  groands 
into  WMne  nnderbmsh  and  high  weeds,  and 
there  asked  her  to  "be  bis  Uttle  girl,"  and 
acoompHshed  an  act  <tf  sexual  IntMoourse 
with  her.  Hie  defendant  denies  absolutely 
that  he  left  the  grounds  .with  her,  or  aeoooH 
pllshed  any  such  act 

The  prosecutrix  stayed  upon  the  picirie 
grounds  until  Sunday  evening,  wlim  die  was 
taken  Into  the  dty  of  Nowata  aiter  having 
complained  to  certain  ladles  on  tbe  grounds 
that  she  waa  sore  and  stiff.  Her  omdoct  and 
appearance  aroused  the  supld<m  of  these 
ladles  and  caused  the  subsequent  Investiga- 
tion' by  the  prosecuting  officers  of  Uiat 
county.  On  Monday  morning  eariy  a  pliysl- 
cal  examination  of  the  condttlott  of  the  pros- 
ecutrix was  made  by  the  city  physican  of  the 
dty  of  Nowata  and  by  the  health  officer  of 
Nowata  county,  commonly  called  the  county 
physidan.  As  a  result  of  such  investigation, 
and  from  the  fftcts  above  detailed,  this  prose- 
cution was  lodged.  The  investigation  dis- 
closed that  there  was  swelling  in  the  private 
parta  of  the  prosecutrix,  abrasions  of  the 
skin  at  the  inning  of  the  vagina,  and  that 
the  hymen  was  completely  mptnred,  and  that 
there  .was  some  Indication  of  recent  deposits 
of  Mood  in  the  private  parts;  that  the 
IMToeecutrix  was  very  sore,  and  that  her  ab- 
domen was  considerably  distended;  that  it 
was  such  a  condition  as  would  occur  after 
the  perpetration  of  an  act  of  sexual  luter^ 
course. 

After  absolutely  denying  any  unlawful  re- 
lattonahip  between  himself  and  the  prosecu- 
trix, the  defendant  introduced  several  wit- 
nesses who  testified  that  ^e  prosecutrix  was 
seen  frequently  in  the  company  of  two  boys 
about  18  14  years  of  age  during  the  time 
she  was  oat  at  tlie  picnic  Both  prosecntilx 
and  eadi  d  these  bc^s  denied  ever  having 
any  lUldt  relationship  with  prosecutrix.  De- 
fendant also  testified  that  the  prosecutrix  fell 
off  <tf  one  of  tike  hormm  on  the  menr-io- 
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round  In  sodi  a  mannor  u  likely  to  Injure 
bexseU  In  the  region  of  her  private  parts, 
bat  the  prosecntrix  testified  that  whUe  ^e 
did  sUde  off  ot  the  side  of  the  horse  that  she 
was  not  Injured  or  ruptured  In  any  way  by 
such  acti<»i,  and  that  the  condltlm  she  com- 
plained' of  was  caused  whoUy  by  the  UUdt 
relation  betwera  herself  and  the  defendant. 

A  change  of  Tentie  was  granted  defendant 
from  Nowata  to  Rogers  coanty,  and  there  the 
trial  occurred  in  January,  1916,  resulting  !n 
the  Jury  finding  defendant  goUty  of  rape  in 
the  first  degree,  but  falling  to  prescribe  the 
punishment.  Whereupon  the  court  sentenced 
defendant  to  serve  a  term  of  50  years  in  the 
state  penltCTtlary,  and  from  this  Judgment 
of  ooniiction  he  has  appealed  and  asks  this 
court  to  reverse  same  upon  two  grounds  of 
alleged  emnr. 

Charlton  &  FarreU,  of  Bartlesvllle,  and 
A  P.  Hill,  of  McAlester,  for  plalntUT  in  error. 
8.  P.  Freeting,  Atty.  Gen.,  and  B.  McMillan. 
JkMBL  Atfcy,  Gen.^  for  the  State. 

MATSON.  J.  (after  stating  the  facts  as 
above).  [1]  The  first  ground  of  error  relied 
iqMHi  Is  the  alleged  refusal  of  the  court  to 
amwlnt  two  physicians  at  the  expense  of  No- 
wata count?  to  make  a  physical  examination 
of  the  prosecuting  witness.  The  entire  rec- 
ord upon  this  matter  Is  as  follows: 

"By  the  Oonrt:  In  tids  case  the  defendant 
asks  the  court  to  appoint  two  pi^sicians  to 
make  an  ezamiaation  of  the  prosecutuiK  witnesa, 
Inez  Qreenleaf,  or  the  person  upon  whom  It  ia 
alleged  this  rape  was  committed.  It  appears 
from  the  information  in  this  case  that  tb«  state 
has  indorsed  upon  the  information  the  names  of 
two  ph^sicianB.  who  are  reputable  physicians, 
and  who,  as  the  record  of  the  preliminary  exam- 
ination discloses,  made  an  examination  of  Inez 
Qreenleaf  immediately  after  the  time  oi  the  al- 
leged commission  of  the  crime,  and  that  these 
witnesses  are  in  attendance  as  witnesses  for  the 
state.  The  court  now  is  of  the  opinion  that  the 
defendant  should  have  the  right  to  have  two 
physicians  to  make  Bach  examination  as  they 
may  deem  necessary  in  order  to  qualify  tbem- 
■elvea  properly  to  give  this  testimony.  In  this 
case,  on  behalf  of  the  defendant,  the  court  now 
asks  tihe  defendant  to  name  the  two  physleianB 
whom  he  desires  to  have. 

"Br  Counsel  for  the  State:  We  would  like  to 
have  onr  physicians  present  at  the  same  time. 

"By  the  Ctourt:  All  right;  the  examination  to 
be  made  by  the  two  physicians  in  the  presence 
of  the  physicians  in  attendance  npou  conrt  as 
witnesses  tor  the  state;  and  at  such  examina- 
tion, the  county  attorney  or  some  one  repre- 
smting  the  county  attorney  and  the  defendant's 
connsel  may  have  and  are  given  by  the  court  the 
rt«bt  to  be  present  at  such  examination.  (Coun- 
sel for  defendant  now  indicate  to  the  court 
whom  tbey  desire  to  have  appointed.) 

"By  the  Court:  At  the  request  of  the  de- 
fendant and  upon  his  selection  the  conrt  ap- 
^nta^Drs.  J.  F.  Means  and  W.  F.  Hayes. 

"Inez  Qreenleaf,  of  lawful  age,  being  first  duly 
sworn,  the  truth  to  testify,  the  whole  truth,  and 
noUiing  but  the  truth,  on  examination  testified 
as  follows: 

"Direct  Examination:  Q.  What  is  your 
name? 

"By  Counsel  for  the  Defendant:  Now  If  the 
court  please,  the  defendant  objects  to  Uie  testl- 
mmiy  offered  by  this  witness  until  after  the  «x- 


amination  has  been  had  by  the  pbysiclans  as 
Ordered  yeBterday. 

"By  the  GounU'  Attorney:  If  this  is  gtring  to 
be  argued  w«  ask  that  (interrupted  by  counsel 
for  defendant) — 

"By  Counsel  for  the  Defendant:  It  Is  not  go- 
ing to  be  argued. 

''By  the  (Tourt:  The  court,  in  its  discretion, 
now  rules  that  the  examination  wliich  was  asked 
for  yesterday  may  1m  had  as  ordered,  but  not 
until  after  the  direct  examination  of  the  wit' 
ness  in  question.  Immediately  after  the  direct 
ezaminatum,  if  counsel  for  defendant  desires, 
the  examination  asked  for  may  be  had,  or  the 
defendant  may  crom-examine  the  witness  in 
question,  and  then  tbe  examination  may  be  had 
wbii^  was  ordered  yesterday,  and  after  the  ex- 
amination any  further  cross-examination  which 
may  be  dasmed  necessary  may  be  had  by  the  de- 
fendant, but  the  examination  ordered  yesterday 
is  by  the  court  not  allowed  nntil  after  the  di- 
rect examination  of  tiie  witness  now  on  the 
stand  and  the  objectiwi  of  the  defesidant  is 
overruled. 

"By  Coniuel  for  the  Defendant:  To  whidt  we 

except.    •    •  • 

"By  the  Court:  Any  further  testimony  on  be- 
half of  the  state. 

"By  the  Ooanty  Attorney:  If  the  conrt  pleases 
at  this  thne  the  state  resta 

"By  Counsel  for  the  Defendant:  The  court 
please,  before  making  the  opening  statement, 
there  is  one  matter  I  desire  to  take  up— that  Is, 
ONioerainK  the  order  that  was  made  the  ap* 
pointment  oS  two  physicians  to  make  this  ex- 
amination. Your  honor  made  that  (biterrupted 
by  the  county  attomevl— 

"By  the  County  Attorney:  We  would  like  the 
Jury  excused  if  yon  are  gtdng  to  take  that  up  at 
all. 

"By  the  Court :  There  is  nothing  In  this  mat- 
ter that  the  jury  cannot  hear. 

"By  CTounsel  for  the  Defendant:  Nothing  In 
the  world.  Everything  that  has  been  done  has 
been  done  In  the  presence  of  the  jury. 

"By  the  Ourt:  Go  ahead. 

"By  Counsel  for  the  Defendant:  Here  is  the 
situation.  That  order  was  made  that  this  ex- 
amination be  made  at  the  expense  of  the  de- 
fendant. Now  I  have  talked  with  the  defendant 
and  with  the  physicians  that  were  put  in  the 
order,  and  it  1b  impossible  for  Mr.  Hsrkins  to 
raise  the  money  to  pay  for  this  examination. 
He  simply  cannot  do  it,  and  we  would  like  to 
ask,  in  view  of  that  fact,  and  I  will  file  an 
affidavit  and  put  it  in  the  record  if  the  court 
wants  me  to,  that  this  examination  be  made  at 
the  expense  of  Nowata  county.  Of  course  I 
know  you  want  to  keep  expenses  down  all  you 
can,  but  at  the  same  time  the  defendant  would 
have  been  entitled  to  file  an  affidavit  and  ask 
attendance  of  three  witnesses  at  the  expense  of 
the  county.  We  did  not  do  that.  This  would 
not  be  a  great  expense  to  the  county,  and  yet  an 
expense  of  $40  or  $50  Is  something  the  defend- 
ant cannot  pay  at  this  time,  and  we  will  make 
an  affidavit  to  that  effect.  We  would  like  to 
have  the  order  made,  'at  the  expense  of  the 
county,*  and  we  feel  as  though  we  would  be  en- 
titled to  it  and  ought  to  have  it  Unless  you 
do.  it  will  be  impossible  for  us  to  have  this  ex- 
amination. 

"By  the  Court:  The  court  cannot  modify  that 
order.  There  is  no  provision  of  law  for  the 
state  paying  for  an  examination  of  this  kind. 
The  court  has  given  the  defendant  permission 
and  has  made  an  order  that  the  defendant  may 
have  the  right  to  have  two  physicians  make  an 
examination  of  the  girl,  and  that  order  wonld  be 
made  in  fovor  of  the  state  as  well  as  the  de- 
fendant If  the  state  didn't  have  a  witness  who 
had  already  made  an  examiuaticm,  the  court 
could  not  change  the  order  to  require  this  exam- 
ination to  be  iwid  tor  by  the  statfc 

"By  Counsel  for  the  Defendant:   Well,  of 
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coarse  I  do  not  mean  to  arcne  the  point  with  the 
court,  but  it  aeems  to  me  in  a  case  of  this  kind 
it  might  be  amended.  Of  coarse,  I  leave  the 
matter  with  the  court.  Does  the  conrt  overrule 
(interrupted  by  the  court) — 

"By  the  Court:  I  orernile  the  request  for  a 
modificadon  of  the  order. 

"By  CoQosel  for  Defendant:  Give  ns  an  ex- 
ception. 

"Thereupon  counsel  for  the  defendant  starts 
his  opening  statement  to  the  jury  on  behalf  of 
the  defendant: 

"By  Counsel  for  the  Defendant:  May  it  please 
the  court,  and  yon  gentlemen  of  the  jnry: 

"By  the  Court:  Just  a  minute.  Let  the  rec- 
ord further  show  the  defendant  la  now  offered  an 
opportQDlty  to  have  any  reputable  physician 
that  he  may  desire  to  make  an  examination  of 
the  proaecutine  witness,  Inez  Oreenleaf,  with  a 
view  of  preparmg  himself  to  testify  in  this  case. 

"By  Ooonsel  for  the  Defendant:  het  the  rec- 
ord show,  if  the  conrt  has  no  objection,  that  the 
defendant  does  not  accept  that  opportunity  be- 
cause of  the  fact  that  he  is  unable  to  pay  the 
expense  of  the  examination." 

In  Walker  v.  State,  12  Okl.  Or.  179,  153 
Pac.  209,  in  an  opinion  rendered  by  this  court 
on  the  11th  day  of  December,  1915,  it  was 
held  to  be  manifest  abuse  of  discretion  on 
the  part  of  the  trial  court  to  refuse  to  make 
an  order  for  a  physical  examination  of  the 
prosecutrix  by  a  competent  physician  upon 
proper  demand  by  the  defendant  in  a  case 
of  rape  of  this  character.  The  decision  of  the 
court  in  that  case  was  based  upon  the  pecul- 
iar circumstances  of  the  case,  and  the  fact 
that  the  proof  of  the  corpus  delicti  in  that 
case  was  of  a  very  doubtful  and  Inconclusive 
character.  However,  it  was  estabUahed  to 
be  a  matter  within  the  discretion  of  the  trial 
court,  and  a  reversal,  therefore,  upon  this 
ground  can  only  be  had  where  there  Is  shown 
to  be  a  manifest  abuse  of  discretion.  Hie 
facts  upon  which  the  court  reversed  the 
Walker  Case  are  as  follows: 

"It  appears  from  the  record  that  when  the 
case  was  called  for  trial  the  defendant  demand- 
ed that  a  physical  examination  of  the  prosecu- 
trix by  a  competent  physician  ahould  be  made, 
which  demand  was  denied  by  the  conrt.  and  ex- 
ception allowed.  It  will  be  seen  from  the  state- 
ment of  the  testimony  that  the  evidence  ad- 
duced to  establish  the  corpus  delicti  ia  of  a  very 
doubtful  and  inconclusive  character'  it  consists 
exclusively  of  monosyllable  answers  by  the  child 
to  leading  and  suggestive  questions  propounded 
by  the  county  attorney,  and  on  her  cross-exami- 
nation she  unhesitatingly  states  that  her  uncle 
Oliver  Walker  promised  to  buy  her  new  shoes 
and  her  uncle  Billy  Brady  promised  to  buy  her 
a  new  dress  if  she  would  tell  this  story  to  the 
grand  jury,  and  that  before  the  trial  they  told 
her  again  they  wonid  get  her  a  new  dress  and 
shoes  If  she  would  tell  this  story.  In  view  of 
the  unsatisfactory  character  of  the  testimony  of 
the  child  witness  and  the  fact  that  there  is  a  di- 
rect conflict  in  her  testimony,  and  tlut  of  the 
only  other  witness  produced  by  the  state  we 
think  that  the  court  erred  In  refusing  the  de- 
fendant's demand  that  a  physical  examination 
of  the  child  be  made  by  a  competent  physician. 
While  *any  sexual  penetration,  however  slight, 
is  snfficieot  to  complete  the  crime'  (section  24l6, 
Rev.  Laws),  there  must  be  proof  of  some  degree 
of  entrance  of  the  female  organ,  and  the  practice 
seems  to  be  not  to  permit  a  conviction  in  those 
cases  in  which  it  is  alleged  Tioleoce  was  done, 
without  medical  proof  of  the  fact,  whenever  such 
proof  is  attainable.  If  the  private  parts  of  the 
ilefendsnt  entered  those  of  the  child,  then  only 


seven  yean  ti  age,  as  the  testimony  of  tin 
state  tends  to  show,  the  marks  of  penetration 
would  be  permanent  and  would  be  the  best  evi* 
dence  of  the  actnal  commission  of  the  eriou 

charged."* 

How  different  are  the  facta  of  that  case 
from  the  facts  In  this.  In  that  case  the  i 
state  produced  no  physician  who  had  made 
a  physical  examination  of  the  prosecntrlx. 
In  this  case  a  physical  examination  was  bad 
within  48  hours  of  the  time  of  the  commis- 
sion of  the  alleged  offense  by  two  reputable 
physicians  of  Nowata  county  In  the  pres- 
ence of  three  women,  and  the  examination 
thus  had  clearly  and  convincingly  corrobo- 
rated the  testimony  of  the  prosecutrix  as  to 
the  commission  of  the  otteaae. 

The  prosecutrix  In  this  case  Is  a  ^1  12 
years  of  age,  and  her  answers  show  her  to 
be  of  unusual  intelligence  for  that  age, 
while  in  the  Walker  Case  the  prosecutrix 
was  at  the  time  of  testifying  some  3  years  . 
younger  and  of  a  lesser  degree  of  intelll* 
gence.  In  this  case  there  was  no  refusal  to 
make  an  order  that  the  prosecutrix  be  ex- 
amined, although  two  reputable  physicians 
had  theretofore  examined  her,  but  the  er- 
ror complained  of  is  that  the  court  refused 
to  allow  such  an  examlnhtlon  to  be  made  at 
the  expense  of  Nowata  county.  In  this  rot- 
log  we  think  the  trial  court  did  not  abuse 
its  discretion.  It  was  known  to  the  court 
at  that  time  that  an  examination  had  al- 
ready been  made  by  -  two  reputable  physi- 
cians at  the  expense  of  Nowata  county,  and 
even  admitting  that  the  defendant  was  un- 
able to  pay  for  another  examination,  there- 
are  DO  facts  shown  In  this  record  that  any 
such  examination  was  necessary,  or  that 
the  result  of  such  an  examination  would  be 
any  different  from  that  of  the  two  physi- 
cians who  had  already  testified.  It  Is  our 
opinion,  therefore,  that  this  assignment  of 
error  is  without  merit. 

[I]  Among  other  grounds  assigned  for  a 
new  trial  by  the  defendant  was  the  miscon- 
duct of  the  county  attorney  in  asking  de- 
fendant Improper  questioDS  which  tended 
to  bring  to  the  attention  of  the  Jury  mat- 
ters whlcai  were  collateral  and  not  proper 
for  their  consideration.    An  examination  of 
the  record  discloses  that  the  trial  court  very 
promptly  sustained  objections  to  the  ques- 
tions as  asked,  but  it  is  no  doubt  true  that 
persistence  of  the  county  attorney  or  other 
prosecuting  officer  In  asking  Improper  que&- 
tloDS,  where  it  Is  clear  that  the  purpose  is 
to  prejudice  the  minds  of  the  Jury  by  suc- 
gesting  improper  matter  for  their  considera- 
tion, may  amount  to  such  misconduct  as  !<• 
require  the  granting  of  a  new  trial,  axid  in 
some  cases  judgments  of  convictioa  have 
been  reversed  by  this  court  solely  on  sv- 
count  of  such  misconduct.   Pickretl  v.  Statr*, 
5  Okl.  Or.  301,  116  Pac.  957;  Watson  v. 
State,  7  Okl.  Cr.  590,  124  Pac.  1101;  -Rac- 
ers V.  State,  8  Okl.  Cr.  226,  127  Pac  afi.': 
Scott  et  ux.  v.  State,  18  OkL  Cr.  2£gSi,  itS 
Pac.  553,  and  others. 
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[I]  But  it  la  eQuaUy  tme  that  the  control 
of  examination  of  witaesses  Is  under  the 
dlrectl(xi  of  the  trial  court,  and  before  tbU 
coart  would  be  authorized  to  reverse  a  Jndg- 
ment  of  conviction  solely  upon  the  ground 
that  there  had  been  allied  misconduct  on 
tbe  part  of  the  prosecuting  attorney  In  ex- 
amlnhig  witnesses,  where  the  evidence  la  as 
clear  and  convincing  as  in  this  case,  there 
must  have  been  such  a  flagrant  abuse  of  dis- 
cretion on  the  part  of  the  trial  judge  in  over- 
mllng  motion  for  new  trial  on  that  ground 
as  to  have  amounted  clearly  to  prejudice 
the  substantial  rights  of  the  defendant.  We 
are  not  satisfied  or  convinced  after  an  ex- 
amination of  the  record  in  this  case  that  auy 
such  prejudice  resulted  to  the  defendant. 
The  trial  Judge  ruled  promptly  and  correct- 
ly when  objections  were  made,  and  Instruct- 
ed the  prosecuting  attorn^  to  abandon  the 
objectionable   line    of   examination.  The 
county  attorney  did  not  persist  In  repeating 
the  objectionable  questions  after  the  court 
sustained  the  objections.   A  question  or  two 
was  asked  the  defendant  which  called  for 
manifestly  Incompetent  answers,   but  this 
court  would  not  be  authorized  to  reverse  this 
jadgment  of  conviction  merely  on  this  ground 
where  the  evidence  of  guilt  Is  so  convincing 
and  the  punishment  was  not  prescribed  by 
the  jury.   We  are  firmly  of  the  oplnlcm  that 
the  record  does  not  establish  that  the  defend- 
ant was  prejudiced   by  any  ruling  of  the 
trial  court  in  this  respect,  or  that  the  mis- 
conduct complained  of  was  so  perslstCTt  or 
malicious  as  to  require  a  reversal  of  the 
judgment. 

After  a  careful  examination  and  conslder- 
atim  of  this  entire  record,  we  find  no  error 
therein  siifflci«it  to  authorise  a  reversal  of 
this  judgment.    Ibe  judgment  Is  afflmwd. 

DOTLE,  P.  and  ARMEfTRONO.  X,  cou- 
cor. 

WALTERS  V.  UNITED  GROCERY  CX>. 
(No.  S146.) 

(Supreme  Comt  of  Utah.   Uarch  27,  1018.) 
Sales  4^274~Rktail  Dbalkb  in  Fooo— Ik* 

P£IKD  WaBBAHTT  of  WHOUSOUENESS. 
Where  a  retail  dealer  In  bakery  aod  dellca- 
teaaen  products,  aach  as  meats,  salads,  and  food- 
stuffs, sold  to  plaintiff  potato  salad  for  imme- 
diate table  consumption,  which  salad  was  un- 
wbolesome  and  annt  for  consnmption,  so  that 
plaintiff,  qpm  eating  it,  became  sick  and  was 
conSoed  to  her  bed,  the  dealer  was  liable  to 
plaintiif  for  breach  of  its  implied  warranty  of 
wholesomenen  and  fitness  for  human  consump- 
tion. 

Appeal  from  District  Court,  Salt  Lake 
County;  J.  IJouls  Brown,  Judge. 

ActloD  by  Bertha  O.  Walters  against  the 
United  Grocery  Gmnpany.  From  a  jodg- 
nent  for  plalntU^  defttidant  aiveals.  Af> 
Brmed. 


Frank  B.  Stephens,  of  Salt  Lake  dty,  for 
appelant    Bagloy  &  AatiUm,  of  Salt  lAke 
tor  reqwdoit 

QIDEON,  J.  The  defendant  company,  on 
or  about  the  12th  day  of  December,  1015, 
was  engaged  in  the  preparation  for  sale  and 
vendii^  to  the  public  bakery  and  delicates- 
sen products,  eucti  as  meats,  salads,  and 
foodstuffs  of  divers  kinds,  at  Salt  lAke 
City,  Utah.  On  or  about  the  said  12th  day 
of  December  the  plaintiff  purchased  from 
the  defendant  certain  prepared  foods,  to  wit, 
potato  salad  and  other  eatables  for  Immedi- 
ate table  consumption.  That  such  food  was 
for  immediate  table  use  was  known  to  the 
defendant  at  the  time  of  sale.  Shortly 
thereafter,  at  their  noonday  meal  on  the 
same  day.  plaintiff  and  other  members  of 
her  family  paxtook  of  su<^  salad  and  other 
foods  so  purchased.  During  the  afternoon 
and  the  days  following  the  plaintUf  became 
seriously  sick  and  was  confined  to  her  bed 
as  the  result  of  eating  the  potato  salad. 
While  It  Is  charged  In  the  complaint  that 
the  defendant  was  guilty  of  negligence  in 
the  preparation  of  such  food,  that  question 
was  withdrawn  from  the  jury  by  the  court:. 

The  defendant  answered,  duiying  gener- 
ally the  allegations  of  the  C(»aplaint,  bat 
admitted  that  on  the  date  in  question  the 
defendant  was  engaged  in  the  bosloess 
charged  In  the  ccanplaint.  At  the  close  of 
the  caiBe  the  defendant  requested  the  court 
to  instruct  the  jniy  that,  where  one  sells 
food  for  Immediate  consumption,  he  must 
exerdse  due  care  tn  the  pr^ratioo  of  the 
foods  sold;  that  he  was  not  an  Insurer  of 
the  quality  of  the  food,  and  could  be  held 
liable  only  by  reason  of  ne^gence.  The 
court  refused  that  Instruction,  and  gave  an 
instruction,  In  substance,  charging  the  jury 
that  where  a  dealer  pr^Kires  food  for  sale 
for  Immediate  consumption,  he  Impliedly 
reiKresents  the  same  as  wholesome  and  fit 
fbr  human  consumption,  and  that  if  they 
found  that  the  dealer,  defendant  herein, 
sold  foods  as  fresh  to  Its  custmners  which 
at  the  time  were  stale  and  defective,  and  in- 
jury resnlted,  the  plaintiff  would  be  entitled 
to  recover. 

The  matter  was  thus  submitted  to  the  ju- 
ry, and  judgment  rendered  In  favor  of  the 
plaintiff,  and  from  that  judgment  defendant 
appeals. 

The  refusal  of  the  court  to  ^ve  ttie  re- 
quested instructions  and  glvbig  tihe  instruc- 
tion complained  of  are  assigned  as  error. 
It  will  therefore  be  seen,  as  stated  in  re- 
spondent's brief,  that  the  "only  question  of 
law  involved  In  this  appeal  Is  as  to  whether 
or  not  a  vendor  of  food  tor  immediate  cfm- 
sumptlon  may  wily  be  held  liable  on  proof 
of  negligence."  In  other  words,  the  plaintiff 
not  having  established  tihat  the  defendant 
was  guilty  of  negligence  in  the  pr^aratlon 
of  the  potato  salad,  whether  the  fact  alonn 
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Oiat  ttw  stiad  was  Btale  and  not  fit  Cor  ha- 
man  consnmptlon  would  entitle  the  plain- 
tiff to  recover.  There  seems  to  be  no  qae«- 
tlon  In  tbe  record  but  the  eating  of  the  salad 
caused  the  sickness  of  the  plaintiff  as  well 
as  other  members  of  het  family. 

While  the  authorities  are  not  uniform,  and 
there  does  not  seem  to  be  any  well-deflned 
universal  role  governing  the  liability  of  ven- 
dors In  the  sale  of  food  of  all  kinds  for  hu- 
man consnmptlon,  stUl  I  think  It  is  fairly 
dedndble  from  the  adjudicated  cases,  where 
Hie  facts  are  such  as  In  the  case  at  bar,  that 
the  vendor  must  be  held  liable  when  Injury 
results  from  the  consumption  of  such  food. 
There  Is  a  well-deflned  line  of  cases  that 
holds  that  retail  dealers  ta  sdllng  canned 
goods  tor  Immediate  use  are  not  liable  un- 
less they  can  be  charged  with  negligence  In 
tbe  pnrdiase  of  sndi  food,  or  with  knowl- 
edge that  Uie  cont«its  were  unfit  for  human 
consumption.  Those  cases  are  determined 
upon  the  well-recognized  fact  that  the  deal- 
er Is  not  the  manufacturer  of  the  goods  sold, 
and  Is  not  In  a  position  to  know  the  con- 
tents any  better  than  tbe  purchaser,  neither 
the  purchaser  nor  the  vendor  having  had 
any  opportunity  to  examine  and  know  the 
condltlcHi  of  the  goods  contained  in  the  cans 
sold.  To  that  effect  are  the  following  au- 
thorities: Tomllson  v.  Armour  A  Co.,  TO 
N.  J.  Law,  748,  70  AU.  814,  19  L.  B.  A.  (N. 
S.)  923;  Julian  v.  Laubenberger,  16  Hlsc. 
Rep.  646,  38  N.  T.  Supp.  1055;  Mazetti  et 
al.  V.  Armour  &  Co.  et  al.,  76  Wash.  622, 135 
Pac.  633,  48  L.  R.  A.  (N.  S.)  213,  Ann.  Cas. 
19160,  14a 

But,  as  indicated,  the  weight  of  authority 
Is  to  ttie  effect  that  In  a  case  snch  as  the  one 
under  consideration,  where  tiie  seller  baa 
prepared  the  goods,  and  there  is  nothing  in 
the  appearance  of  tbe  goods  or  the  odor  to 
indicate  either  to  the  seller  or  to  the  buyer 
that  the  combination  Is  not  fit  for  human 
consumption,  the  seller  is  liable.  The  oppor- 
tunlties  and  means  of  knowing  the  contents 
of  the  different  ingi:edient8  that  go  to  make 
up  the  salad,  and  the  sources  from  whldi 
snch  ingredioits  are  obtained,  are  exclusive- 
ly in  his  possession  and  knowledge,  and  can- 
not in  any  way  be  known  to  the  purchaser. 
Tme^  tbe  food  was  seen  by  the  purchaser, 
plaintiff  herein,  fts  well  as  the  defendant; 
but,  as  stated,  there  was  nothing  about  Its 
appearance  to  indicate  its  Impurl^.  Not 
only  was  tbe  means  of  knowing  the  impu- 
rity of  the  food  within  the  knowledge  of  the 
compounder  and  sellor  of  such  food,  but  it 
senns  that  he  ought  to  be  charged  with  the 
responsibility  for  the  injury  resulting,  for 
the  reasons  indicated.  The  Supreme  Court 
of  llUiuAa  In  Wledeman  t.  Keller,  171  lU.  93, 
49  N.  B.  211,  says: 

"As  a  general  rule,  we  think  the  decided 
weight  o(  authority  in  the  United  Statei  U  that, 
on  all  sales  of  meats  or  provi^ons  for  immediate 
domestic  use  \}j  a  retail  dealer,  there  is  an  im- 


plied warranty  of  fitness  and  wholeaomeness  for 

consinnpti(Hi." 

Mechem  on  Sales,  jnr.  1356.  vtri.  2,  wUle 
admitting  that  the  question  of  implied  war- 
ranty up<Hi  a  sale  of  artides  for  food  seons 
to  be  involved  in  some  uncertainty,  further 
states: 

"It  is.  practicallr  everywhere,  agreed  that, 
where  a  dMler  or  ordlnar;  trader  seUs  goods  for 
immediate  consumption  by  the  buyer,  an  implied 
warran^  arises  taat  the  goods  are  wholewnnc 
and  fit  for  hnman  food." 

See.  also,  Halone  v.  Jmies,  91  Kan.  818^ 
139  Pac.  387.  U  R.  A.  1915A.  S28;  Bishop  T. 
Weber,  189  Moss.  417,  1  N.  B.  154,  52  Am. 
R^.  716;  Craft  v.  Parker,  Webb  ft  Co^  98 
Mich.  246.  55  N.  W.  812,  21  U  R.  A.  139. 

I  have  discussed  this  case  upon  the  theory 
of  an  Implied  warranty  apidlcable  to  the 
particular  facts  as  th^  aiqiear  in  this  rec- 
OTd.  Questions  of  fraud,  neglect,  or  knowl- 
edge of  the  impure  condition  of  tbe  fbod  ren- 
iler  the  seller  liable  upon  a  dlffermt  piln- 
<Avl6  or  rule  than  the  Mie  upon  whldi  this 
case  Is  determined. 

It  follows  that  there  was  no  pr^ndldal 
error,  and  tiie  Judgmoit  of  the  Iowot  court 
is  affirmed.  Respondent  to  recover  cost 

FRIOK,  0.  and  MeCARTY,  CORFHAN, 
and  THURACAN,  JJ.,  concur. 


LOS  ANGEI^BS  ft  S.  L.  R.  00.  v.  RIOH- 
ABDS,  County  Treasurer.    (No.  3160.) 
(Supreme  Coart  of  Utah.    April  6,  191&) 

1.  Taxation  ^»801ifl)  —  Couwrr  Taxes  — 
FoEM  Or  Lbvt  ~  Gbnekai.  and  Road  Pub- 

POSES. 

In  view  of  Comp.  Laws  1907.  ||  611x22, 
511x24,  611x27,  as  amended  by  Laws  1911,  e. 
119,  autiiorising  expenditure  of  money  for  cod- 
struction,  maintenance,  and  repair  of  couatx 
roads,  a  separate  levy  for  county  roads,  althoujp 
not  aotboriEed  by  Comp.  Laws  1907,  |  2003.  as 
amended  by  Laws  1915,  c.  111.  is  not  invalid, 
wliere  the  total  amount  levied  for  general  coun- 
ty purposes,  plus  the  road  tax,  did  not  exceed 
8.6  millB,  the  maximum  allowed  for  general  pur- 
poses in  such  statute,  since  there  is  no  Inrm 
for  making  such  tax  levy  estal>llsbed  by  law. 

2.  Statutbs  «es»245— Taxatioh  — OovmDO- 

TIOH. 

Laws  relating  to  taxation  should  be  itrietly 
construed  against  tbe  taxing  power. 

Appeal  from  District  Court,  Ixon  Oonnty; 
Joehua  Greenwood,  Judge. 

Suit  for  injunction  by  the  Los  Angeles  ft 
Salt  lAke  Railroad  Company  against  MoigaQ 
Richards,  as  Treasurer  of  Iran  County. 
3\idgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  with  directions. 

O.  A.  Murdoch,  <tf  Beaver,  for  appelant 
Dnna  T.  Smith,  of  Salt  I«ke  City,  tor  re- 
spondent. 

THURMAN.  J.  This  Is  an  action  to  enjoin 
the  collection  ot  a  tax  all^^  to  be  Illegal. 
The  only  material  question  Involved  relates 
to  the  manner  of  levying  the  tax  by  tte 
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mmtj  eommlssliHierB  of  Iroa  coanty,  here- 
Intfter  called  the  commissioners. 

On  the  7tb  day  of  August,  1916,  the  oom- 
odsBlmeTS  passed  the  followtng  resolution : 

"Be  it  resolved  by  the  board  of  count?  com- 
missioners  of  Iron  connty,  state  of  Utah,  con< 
tcdmI  in  regular  session  of  Monday,  Augiiat  7, 
1916,  that  there  be  and  is  hereby  levied  apon  all 
of  the  property  in  Iron  connty  for  the  year 
1916,  for  the  purposes  hereinafter  set  forth,  the 
imouDts  defined  as  follows:  4.4  mills  on  each 
dollar  for  state  and  state  school  parpoBea.  S.5 
Biills  on  each  dollar  for  county  acnool  purpoees. 
L5  mills  tor  general  count?  purposes.  1.3  mills 
for  county  road  purposes.  J2  mills  for  county 
indigent  purposes,  and  depmdent  mothers." 

The  remainder  of  the  resolution  being  im- 
fflatalal  is  omitted.  The  language  quoted  in- 
dicates the  form  adopted  In  making  the  levy, 
^e  tax  thus  levied  was  extended  on  the  as- 
sesBtuent  roll,  and  the  defendant  authorized 
to  collect  the  same.  PlalntUf  paid  all  the 
taxes  thus  levied,  except  the  It^  of  1.S  mills 
for  county  road  purposes,  and  refused  to 
pay  that  on  the  alleged  grounds  that  the 
levy  as  to  that  was  Illegal  and  void.  Sale 
of  Its  property  for  the  payment  of  the  tax 
being  threatened  by  the  defendant,  plaintiff 
commenced  this  action  to  enjoin  the  collec- 
tion. The  facts  were  stipulated,  from  irhidi 
it  appears  that  the  only  material  Question 
involved  is  the  validity  of  the  item  of  tax 
which  plaintlfl  refused  to  pay.  The  case  was 
tried  to  the  court  without  a  Jury.  Judgmrait 
waa  rendered  tor  plaintiff.  Defendant  8p> 
peals. 

Defendant  assigns  many  errors^  none  of 
which  need  be  considered,  except  the  third 
and  fourth,  alleging  that  the  court  erred  In 
Its  decision  and  in  rendering  judgment  for 
the  plaintiff. 

[I]  Oomp.  Laws  Utah  1907,  fi  2693,  as 
amended  in  Seas.  Laws  1915,  at  pages  192, 
193,  authorizes  the  commissioners,  when  the 
assessed  valuation  of  property  in  the  county 
la  less  than  $2,000,000,  to  levy  not  exceeding 
3JS  mills  on  the  dollar  for  general  connty  pur- 
poses, and  not  exceeding  .7  mills  on  the  dollar 
for  the  care,  maintenance,  and  relief  of  the  in- 
digent sfck  and  otherwise  dependent  poor. 
NotblDg  la  said  in  this  sectlMi  concerning 
county  roads.    Respondent  concedes  that 
money  for  county  road  purposes  could  be 
taken  troai  the  receipts  of  the  levy  for  gen- 
eral county  purposes,  but  contends  that  the 
commissioners  have  no  right  to  make  what 
respondent  calls  a  special  levy  for  that  pur- 
pose.   This  admlsalMi  by  respondent  stm- 
pllflea  the  Issues  tendered  and  readers  It  un- 
necessary to  expatiate  at  length  ux>on  the 
scope  and  meaning  tut  Comp.  Laws  Utah  1907, 
ff  511x24,  511x27.  and  611x22,  as  amended  in 
Sess.  Laws  1911,  at  pages  198,  199.  Theae 
sections  undoubtedly  authorize  the  commis- 
slonera  to  expend  mcmey  for  the  omstruc- 
Uon,  main tma nee,  and  repair  of  public  roads 
in  tlie  eounty,  and  such  money  can  be  had 
atone  txcm  Tw&rae  arising  from  taxation. 
It  Is  thraeCoie»  In  effect  conceded  that  the 


construction,  maintenance,  and  repair  of 
county  roads  Is  a  county  purpose. 

But  the  cmicrete  qnestlon  at  the  bottom  of 
this  cmtroveri^  between  the  parties  Is ;  Can 
the  commissioners,  in  the  order  making  the 
levy,  designate  a  certain  number  of  mills 
for  general  county  purposes,  and  in  another 
Item  of  the  levy  designate  a  certain  number 
of  mills  for  county  road  purposes;  the  ag- 
gregate sum  not  exceeding  the  amount  the 
commls8l«mers  may  levy  for  general  county 
purposes?  In  oOier  words.  It  Is  conceded 
that  the  cmstruction,  maintenance,  and  re- 
pair of  county  roads  la  a  county  purpose  for 
which  the  county  conunlssioners  may  ex];>«id 
money  arising  from  the  levy  made  for  gen- 
eral county  purposes,  and  that  the  amount  of 
the  levy  In  this  case  for  general  county  pur- 
pmes,  end  the  amount  levied  for  eounty  road 
purposes,  in  the  aggregate,  do  not  exceed 
thel  amount  the  ctnnmissloners,  under  the 
law,  might  have  levied  for  general  county 
purposes.  The  ccmtroversy,  thai,  In  the  last 
analysis,  Is :  Can  tlie  commissioners,  in  mak- 
ing tiie  levy  for  genwit  county  purposes,  sep- 
arate It  into  two  or  more  items,  des^^ting 
in  ea<3i  Item  the  particular  county  purpose 
tor  whl<A  the  levy  is  made? 

Respondent  insists  such  levy  Is  Illegal  and 
void  as  to  the  item  designating  the  special 
purpose.  Appellant  resists  this  contention, 
and  insists  that  such  levy  is  at  most  a  mere 
informality,  harmless  in  its  effect,  and  there- 
fore not  illegal  and  void.  In  this  state  there 
is  no  form  for  making  a  tax  levy  established 
by  law.  The  limit  for  which  the  levy  may 
be  made  for  certain  purposes  Is  fixed  and  es- 
tablished, beyond  which  the  commlasioners 
may  not  go.  As  long  as  they  keep  within  the 
limit  fixed  for  the  purposes  named,  and  no 
one  Is  substantially  prejudiced  by  the  form  of 
the  levy,  we  cannot  understand  why  the  levy 
should  be  considered  void,  la  whole  or  in 
part,  simply  because  It  separates  the  levy 
into  two  or  more  Items,  one  or  more  of  which 
designates  the  specific  purpose  iotended.  Of 
course,  if  the  statute  of  the  state  provided 
a  spedlflc  form  for  making  a  levy,  even  though 
we  might  not  be  able  to  conceive  a  good 
reason  therefor,  we  would  In  all  probability 
feel  bound  by  the  terms  ot  such  statute,  for 
we  agree  with  counsel  for  respondent  that 
laws  relating  to  taxation  are  generally  strict- 
ly c<mBtru6d  against  the  authority  levying 
the  tax;  or  If  statutes  dmilar  to  ours  had 
been  construed  by  reputable  authority  show- 
ing that  what  appellant  contends  for  here  is 
recognized  law  In  other  states,  such  author- 
ity would  at  least  have  persuasive  Influrace 
with  us  tn  arriving  at  a  determination  of  the 
question  under  review.  Bat,  as  before  stat- 
ed, we  have  no  form  for  a  levy  prescribed  by 
Btatntet  netthar  have  we  been  cited  to  any 
anthority  whl<di  In  our  Judgm^t  supports 
respondent's  ccmtentiai.  Such  authorities 
as  have  been  cited  and  relied  on  by  respond- 
ent wUl  receive  br\et  notice  b^ore  we  cmt- 
dude  this  opinion.  It  the  levy  in  this  case 
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had  read  "2.8  mills  for  general  comity  pm^ 
poses,"  and  omitted  "county  road  purposes" 
altogether,  respondent  would  have  had  no 
fault  to  find  with  the  levy  thus  made,  not* 
withstanding  Its  taxes  would  have  been  ex< 
actly  the  same  as  under  the  levy  complained 
of.  We  do  not  wish  to  be  understood  as  com- 
mending the  form  of  levy  adopted  by  the  com- 
missioners In  tbls  case,  nor  do  we  Intend  to 
prescribe  what  we  may  think  would  be  a 
prcqwr  form.  We  waly  suggest  that  the  seg- 
regation of  general  county  purposes  into  two 
or  more  Items  as  was  done  In  this  case,  which 
was  wholly  unnecessary  In  making  the  levy, 
led  to  this  litigation  and  expense  without 
any  corresponding  benefits,  for  without  such 
segregation  In  the  levy  the  commissioners 
were  authorized  by  law  to  expoid  upon  the 
roads  such  sum  as  In  their  Judgment  the 
purpose  demanded. 

[2]  The  authorities  cited  by  respondent,  to 
the  effect  that  laws  relating  to  taxation 
should  be  strictly  construed  against  the  tax- 
ing power,  are  acknowledged  and  approved. 
We  recognize  that  as  the  law,  and  would 
readily  apply  It  In  the  present  case.  If  there 
was  anything  In  the  case  to  which  It  could  be 
applied.  As  long  as  there  Is  no  form  of 
levy  prescribed  by  our  statutes  and  the  levy 
Is  plain.  Intelligible,  capable  of  being  under- 
stood, made  at  the  proper  time,  and  does 
not  transcend  the  limit  or  purposes  prescrib- 
ed by  law,  we  do  not  feel  authorized  to  de- 
clare the  levy  void.  In  addition  to  authori- 
ties relating  to  a  strict  construction  In  this 
class  of  cases,  respondent  calls  our  atten- 
tion to  the  following:  St.  Louie,  I.  R.  &  C. 
R.  Co.  V.  People  ex  rel.  KInzle,  177  111.  78. 
52  N.  E.  364;  Hough  v.  North  Adams.  196 
Mass.  290,  82  N.  E.  46;  Railroad  v.  Hamb- 
len Co.,  115  Tenn.  526.  92  S.  W.  238;  Sulli- 
van V.  Tow,  125  Ga.  326,  54  S.  E.  173 ;  Chi- 
cago &  A.  R.  Co.  V.  People,  155  III.  276,  40 
N.  E.  602 ;  Com.  et  al.  v.  United  States  Fi- 
delity, etc.,  Co.,  121  Ky.  409,  89  S.  W.  251; 
Cincinnati,  I.  A  W.  R.  Co.  v.  People,  213  111. 
197,  72  N.  B.  774 ;  Wabash  H.  Co.  v.  People 
ex  rel.  Patterson,  187  111.  289,  58  N.  E.  254. 

It  is  not  necessary  to  consider  these  cas- 
es' in  detail.  We  have  carefully  examined 
them  and  are  unable  to  apply  them  to  the 
question  Involved  In  this  appeal.  They  are 
generally  cases  in  which  the  taxing  power 
has  clearly  exceeded  Its  authority,  either  as 
to  the  amount  of  the  tax  or  the  purpose  de- 
fined by  law.  As  to  such  cases,  there  can 
be  no  legitimate  controversy.  If  In  the  pres- 
ent case  the  aggregate  amount  of  the  levy  of 
the  two  Items  referred  to  had  exceeded  the 
limit  allowed  by  law  for  general  county  pur- 
poses, the  levy  as  to  the  excess  would  un- 
qnestionably  be  illegal,  or  If  either  item  was 
for  an  unauthorized  purpose  tbe  levy  as  to 


such  purpose  would  be  void.  But  as  we 
have  seen,  no  such  condition  Is  found  In  the 
case  at  bar.  Here  both  the  amount  end  pur- 
pose of  the  tax  levied  are  authorized  by  law, 
and  were  therefore  within  the  power  at  the 
commissioners. 

There  seems  to  be  a  dearth  of  authority 
concerning  the  exact  question  before  the 
court.  Appellant,  however,  dtes  one  case 
from  Nebraska  which  seems  to  be  In  point. 
B.  &  H.  R.  R.  Co.  V.  Co.  Conunlsaionera  oC 
Lancaster  Co.,  12  Neb.  324,  11  N.  W.  832, 
was  an  action  to  enjoin  the  collection  of  a 
tax.  The  case  was  referred  to  a  referee, 
who  heard  the  evidence  and  reported  conclu- 
sions of  fact  and  of  law  to  the  trial  court, 
which  rendered  Judgmmt  In  favor  of  the 
commissioners.  PlalntlfT  appealed.  In  that 
case  the  commissioners  had  power  to  levy  a 
tax  of  10  mills  on  the  dollar  for  general  coun- 
ty purposes,  which  Included  support  of  the 
poor.  In  making  the  levy  they  designated 
7H  mills  on  the  dollar  for  general  county 
purposes  and  2^  mills  for  "poorhouse  fund." 
The  plaintiff  objected  to  the  item  denominat- 
ed "poorbouse  fund,"  for  the  same  reasons 
that  plaintiff  here  objects  to  the  item  for 
"county  road  purposes."  The  opinion  of  the 
appellate  court  Is  very  brief.  The  follow- 
ing exceipt  lllostrates  the  views  of  the  court : 

"The  'general  fund'  of  a  county,  as  its  name 
implieB,  is  one  devoted  to  a^  vanety  of  uses, 
and  its  expenditure  is  left  mainly  to  the  discre- 
tion of  the  board  of  connty  commiBHioners. 
The  amount  which  may  be  raised  for  this  fond 
the  Legislature  has  wisely  restricted :  the  limi- 
UtioD  heiie,  as  we  have  seen.  10  mills  on  the 
dollar  of  taxable  property.  Now  In  the  per- 
formance of  the  duty  of  determining  the  amount 
that  should  be  raised  within  this  limit,  the  com* 
miBsioners  must  necessarily  make  an  eetimate  of 
the  probable  need*  of  the  county  for  the  cur- 
rent year  in  the  way  of  legitimate  expenditnrefc 
Having  done  this,  and  tbe  totsl  rate  being  as- 
certained, sappoae  that,  in  making  tbe  levy,  in- 
stead of  grouping  the  several  items  under  tbe 
comprehensive  bead  of  'general  fund,*  as  Is  nsn- 
ally  done,  and  as  the  statute  above  quoted  evi- 
dently contemplates,  they  are  set  tt»th  In  detail, 
giving  tbe  amount  estimated  for  each,  would 
the  tax  therefore  be  illegal?  We  tfaink  not; 
BO  long,  at  least,  as  no  Item  is  Included  not 
proper  to  be  satisfied  from  the  general  fand  of 
the  county.  It  would  be  at  most  but  an  in- 
formality, in  no  way  invalidating  the  levy.  The 
ruling  of  the  referee  was  correct,  and  vaa 
properly  sustained  by  the  court** 

We  heartily  Indorse  the  views  of  the  Ne- 
braska court  as  expressed  In  the  opinion 
referred  to.  The  contention  of  respondent 
in  this  case  Is  without  merit  The  Judgment 
is  reversed,  and  the  trial  court  directed  to 
set  aside  the  restraining  order  Issued  in  tbe 
case  and  dismiss  the  actltm.  Aj^Uant  to  re- 
cover C(»tS. 

FRICK.  C.  J.,  and  McCARTY,  CORFMAN, 
and  GIDEON,  JJ.,  concur. 
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HAMPTON  T.  COLE.    (No.  8143.) 
(Supreme  Court  of  Utah.    AprU  10,  1918.) 

1.  Etidbncc  *=94(XX2)  —  To  Vabt  Wmttbh 
Contract. 

Testimony  tending  to  vary  terme  of  writ- 
ten contract  for  exdiangs  of  realty,  the  execu- 
tion of  which  vu  admitted  by  both  plaintiff 
and  defendant,  was  erroneously  admitted. 

2.  Appeai.  and  Bbbob  ®=>1001{1)— Questions 
Decided  Adtebbblt  bt  Vebdiot— Review. 

QuestiiHti  raised  on  defendanfa  apptal, 
Tbleh  were  determUied  adTsrsdy  to  hita  by 
Terdict,  are  not  when  sustained  bj  substanti&l 
evidence,  properly  before  the  appellate  court 
for  determinatioD. 

3.  Exchange  of  Propeety  ^s^Sd)— Meab- 
UB&  OF  Damaqes— Inbtbuctions. 

In  an  action  for  damages  for  breach  of  con- 
tract for  exchange  of  realty,  an  instraction  that, 
"if  you  find  the  issues  in  favor  of  the  plaintiff, 
then  you  are  to  assess  his  damaffes  in  such 
amount  as  will  fully  compensate,  for  any  losses 
sastained  by  reason  of  Uie  failure  of  the  de- 
fendant to  perform  the  terms  of  said  contract," 
correctly  stated  the  law  and  was  not  subject 
to  the  objection  that  it  did  not  leSTe  it  to  the 
jury  to  determine  whether  plaintiff  had  sustain- 
ed damages. 

4.  ExcBAnaE  of  Pbopebtt  4=»8(1)  — Meas- 
UBE  OF  Damages— Instructions. 

In  action  for  damages  for  breach  of  con- 
tract to  exchange  realty,  an  instnictian  which 
ia  effect  told  the  jury  that  they  might,  In  esti- 
mating damages,  consider  value  "between"  ttie 
dfltes  of  execution  and  for  performance  of  the 
contract,  was  faulty  'or  failure  to  confine  Ques- 
tion of  damages  to  said  dates. 

5.  Tbial  «=>281  —  ExcEPTiow  to  InerTEUc- 

TION  OOOD  IN  PaBT. 

Where  the  first  paragraph  correctly  stated 
the  law,  an  exception  taken  to  the  wnole  in- 
struction was  insufficient  and  will  be  disre- 
garded on  appeaL  i 

6.  APPXAX.  AHD  EBBOB  4s=>l0O4<2>~PBOTinCE 

OP  Jtjbt. 

In  an  action  for  damages  for  breech  of  con- 
tract to  exchange  property,  although  there  was 
a  sharp  conflict  in  the  testimony  aa  to  values 
of  the  property,  it  was  wholly  within  the  prov- 
ince of  the  jury  to  determine  the  nltimate  fact, 
so  l(«g  as  thdr  vesdict  found  support  in  the 
testimony. 

Api>eal  from  Third  District  Court,  Salt 
Lake  County;  P.  C.  Evans,  Judge. 

Action  1^  Charles  H.  Bampton  against  S. 
N.  Cole.  Judgment  for  plaintiff,  and  d^md- 
ant  appeals.  Affirmed. 

Marks  &  Jensen  and  J.  E.  Plxton,  all  of 
Salt  Lake  City,  for  appellant  Bagley  & 
Ashton,  of  Salt  Lake  City,  for  respondent. 

CORFUAN^  J.  Plaintiff  oommaiced  this 
action  In  the  dtetrlct  court  of  Salt  Lake 
county  to  reoorer  damages  against  the  de- 
fendant for  breadilng  a  written  contract  en- 
tered Into  between  plaintiff  and  tbe  defend- 
ant on  the  6th  day  of  Auffust,  191{^  tot  the 
exchange  of  real  estate. 

So  far  aa  material  here,  tbe  contract  pro- 
vides: The  plaintiff  agrees  to  exchange  cer- 
tain real  estate  known  as  the  "Hampton 
Building"  on  Main  street.  Bountiful,  Utah, 


for  220  acres  of  land,  commonly  known  as 
the  "Mule  Ranch,"  in  Corlnne  precinct,  Utah. 
Plaintiff  assumes  a  mortgage  of  $6,500  on 
said  Corlnne  property.  Defendant  assumes  a 
mortgage  of  f5,300  on  the  Bountiful  property. 
Plaintiff  gives  defendant  a  third  mortgage 
of  $2,000  on  said  Oorlnne  property  subject 
to  said  $6,500  mortgage,  and  a  second  mort- 
gage of  $2,600  Is  given  by  plaintiff  to  Bounti- 
ful State  Bank.  "Both  parties  agree  to  de- 
liver title  to  and  possession  of  the  parcels 
of  land  each  Is  conveying,  on  or  before  Janu- 
ary 1,  1916." 

It  Is  alleged  in  the  complaint  that  tbe 
plaintiff  on  and  prior  to  January  1,  1916, 
made,  executed,  and  tendered  to  the  defend- 
ant a  good  and  sufl3cient  conveyance  of  the 
property  to  be  by  him  conveyed  to  defendant 
under  the  contract,  and  tbe  plalntUfs  abili- 
ty, readiness,  and  wllllngness  to  perform 
and  carry  out  any  and  all  covenants  as  in 
said  agreement  provided  he  shall  do;  that  the 
defendant  on  and  prior  to  January  1,  1916, 
and  ever  dnoe,  baa  wholly  failed,  neglected, 
and  refused  to  make,  execute,  and  deliver  to 
the  plaintiff  a  deed  of  conveyance  as  in  said 
agreement  provided  for,  and  that  thereby 
plaintiff  has  suffered  damages  In  the  sum  of 
$10,000;  that  plaintiff  has  in  reliance  upon 
tbe  said  contract  expended  $90,  for  aU  of 
which  judgment  Is  prayed,  including  Interest 
and  costs  of  suit 

Tbe  answer  admits  the  execution  of  tbe 
contract;  affirmatively  allies,  as  a  defense, 
that  the  contract  was  not  Intended  to  be 
final  between  the  parties;  that  the  time  the 
contract  was  signed  an  oral  agreement  was 
entered  into  betwe^L  the  parties  that  plain- 
tiff should  examine  defendant's  proi>erty  and. 
If  found  satisfactory,  then  tbe  parties  should 
draw  a  final  contract  containing  terms  Iden- 
tical with  those  orally  agreed  upon  and  the 
former  written  agreement  should  become  null 
and  void.  The  answer  also  alleges  fraud  and 
misrepresentation  on  the  part  of  the  plain- 
tiff; that  the  contract  was  signed  through 
mistake  and  inadvertence  on  the  part  of  de- 
fendant; and  denies  that  plaintiff  has  sus- 
tained any  damage.  The  r^ly  d«ites  tbe 
affirmative  allegations  of  the  answer. 

The  trial  was  to  a  jury,  and  the  Issues 
found  in  favor  of  tbe  plaintiff.  Judgment 
was  entered  accordingly.  Motion  for  new 
trial  was  made  and  denied.  Defendant  ap 
pealt. 

On  appeal  defendant  has  assigned  36  er- 
rors. In  bis  brl^  and  argument)  however, 
be  summarises  and  states  his  theory  of  the 
case  on  appeal  in  the  following  language: 

"(A)  That  no  complete  binding  contract  was 
executed  by  plaintiff  and  defendant.  The  docu- 
ment upon  which  suit  is  brought  was  only  aH 
option  for  a  contract.    •    •  • 

(B)  That  the  certifying  Of  plaintiff's  ab- 
stract down  to  date  and  the  delivery  of  the  ab- 
stract was  a  condition  precedent  to  be  perform- 


^a>9ta  other  eases  see  tsmc  topic  and  KST-NUMBBR  In  all  Key-Nwnbered  Df  feats  and  Indnss 
^rarasvorth  v.  UbIob  Fac.  Coal  Co..  13  Utali.  lixn  Pat.  U. 
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«d  by  plaintiff  before  plaintiff  eoald  put  de- 
fendant in  defaua    •    *  * 

"(C)  Tbat  both  parties  failed  to  perform  their 
allied  coroiantB  in  tbe  document  sued  upon 
witoin  tbe  time  Btipolated.   *   *  * 

"(D)  That  plaintiff  waa  not  on  the  l^t  day 
of  Januarv.  1916.  or  at  any  time  prior  to  the 
time  of  bringing  hia  anit,  ready  to  perform  his 
allesed  agreement  with  defendant.    •    •  • 

"(B)  And  tiiat  if  there  was  a  valid  agree- 
ment and  it  was  breadied  by  defendant,  plain- 
tiff BOrtained  tmXs  nominal  damages." 

[1, 2]  We  bare  reviewed  tbe  testtmonr,  as 
disclosed  by  tbe  record,  wltb  care,  and  we 
find  testimony  was  received  pro  and  con  and 
sabmltted  to  tbe  Jury  under  Instructions  of 
tbe  court  bearing  on  eacb  one  of  tbe  forego- 
ing propositions  of  tbe  defraidant  Srane  of 
the  testimony,  we  think,  was  admitted  erxo- 
neonsly  Iqt  tbe  court  over  tbe  objections  of  tbe 
plalntlfr,  particularly  tbe  testimony  of  de- 
fendant's witness  trading  to  vary  the  terms 
of  tbe  written  agreement  between  the  par- 
ties, relied  on  by  tbe  plalntlif,  the  execution 
of  which  was  admitted  by  both  ptalntlfF  and 
defendant  Of  the  admission  of  that  evi- 
dence, the  defendant  has  no  cause  to  and 
does  not  complain.  Many  of  the  questions 
raised  on  the  appeal  by  the  defendant  were 
determined  adversely  to  him  by  the  verdict 
of  the  Jury,  In  plalntlfTs  favor,  and  are  not 
therefore,  wh«i  sustained  by  substantial  evi- 
dence, properly  before  this  court  for  determi- 
nation. As  we  view  the  case  after  a  very 
careful  reading  of  the  entire  record,  pri- 
marily there  are  bnt  two  questions  for  this 
conrt  to  here  pass  upon:  (A)  Did  the  trial 
court  commit  error  In  Its  Instruction  to  the 
Jury,  as  to  the  measure  of  damages?  (B) 
Was  the  verdict  of  the  Jury,  fixing  the 
amount  Of  plalntUTs  damages  at  flf786.90^ 
excessive? 

The  court  instructed  the  Jury  as  follows: 
"(21)  If  yon  find  the  issues  in  favor  of  the 
plaintiff,  then  you  are  to  asscas  his  damages  In 
sudi  amount  as  will  fully  compensate  him  for 
any  losses  sustained  by  reason  of  the  foilure  of 
the  defendant  to  perform  the  terms  of  satd 
contract. 

"In  estimating  the  damages,  yon  are  to  take 
into  consideration  tbe  increase  in  value,  if  any, 
of  the  Mule  Ranch,  between  August  5,  1915, 
and  January  1,  1916,  or  tbe  decrease  in  value, 
if  any,  of  ue  Bountiful  property  between  the 
6tfa  day  of  August,  1916,  and  the  1st  day  of 
January,  1916.  or  both;  also,  any  necessary 
PxpMses  to  which  the  plaintiff  was  put  by  rea- 
son of  the  default  of  tbe  defendant  in  malting 
preparation  for  the  carrying  out  of  the  contract 
on  the  plaiotiirs  part*  not  exceeding  the  oom  of 

[I]  The  defenduit  complains  that  the  trial 
court,  by  tlie  first  paragraidt,  in  effect  told 
the  Jury  that  it  was  th^r  duty  to  assess 
damages  against  the  defendant,  without  leav- 
ing it  for  the  Jury  to  determine  whether  tbe 
Iriaintlfl  had  sustained  damages,  and  it  so 
hpw  much,  citing  in  support  at  his  conten- 
tion section  199,  Brlclcwood-Sackett,  Instruc- 
tlons  to  Jorles,  and  Chicago  A  N.  W.  R.  R. 
Oo.  T.  Ohisholm,  79  Hi.  684.  We  do  not 
think  fb»  instruction  In  the  particulars  com- 
y^fiiiy^d      hf  defendant,  by  any  Cair  inter- 


pretatira,  is  susceptible  of  the  oonstmctlon 
placed  m»n  it  by  tbe  defendant  The  lan- 
guage used  1^  the  court  very  plainly  left  It 
for  the  Jury  alone  to  determine  whether  tbe 
plaintiff  had  sustained  dam^pe,  and.  if  so, 
for  them  to  say  how  much  and  to  assess  the 
damages  against  the  defendant  Moreover, 
we  think  tbe  instruction  in  that  regard  cor- 
rectly stated  the  law  aivHcable  to  the  issues 
in  the  case.  Black  on  Resdsrion  &  Cancella- 
tion, S  705. 

[4]  The  second  paragraph  ot  the  faistrac- 
tlon  complained  of  by  plaintiff,  wb^eln  the 
court  told  the  Jury  that,  "in  estimating  tbe 
damages,  you  are  to  take  into  conslderatloa 
the  Increase  in  value,  If  any,  of  the  Mule 
Ranch,  between  August  S,  1915,  and  January 
1,  1916,  or  the  decrease  In  value.  If  any,  of 
the  Bonotlful  property  betwe«i  the  6th  day 
of  August,  1915,  and  the  Ist  day  of  January, 
1916,  or  both,"  we  think  was  a  faulty  In- 
struction. While  tbe  record  shows  that  the 
testimony  of  witnesses,  bearing  on  the  ques- 
tion of  values  of  the  property  to  be  exchang* 
ed,  was  properly  confined  and  directed  to  the 
dates  of  execution  and  for  performance  of 
the  contract,  and  therefore  the  language  em- 
ployed by  the  court  may  not  have  been,  for 
that  reason,  highly  prejudicial  to  the  defoid- 
aut,  yet  we  think  the  court  in  effect  told 
tbe  Jury  they  might  In  estimating  the  dam- 
ages, if  any,  to  the  plaintiff,  consider  values 
between  the  dates  of  execution  and  for  per- 
formance of  the  contract  Doubtless  the 
court  had  in  mind  and  Intended  to  confine 
tbe  Jury  In  tb^r  consideration  of  tbe  ques- 
tion of  damages  to  tbe  date  of  the  execution 
of  the  contract  and  the  date  when  the  con- 
tract was  to  be  performed  by  the  parties. 
However,  as  pointed  out,  the  Jury  might 
have  erroneously  believed  th^  were  privi- 
leged to  take  into  consideration  values  upon 
any  date  between  August  G,  1915,  the  day  of 
the  execution  of  the  contract,  and  January 
1,  1916,  tbe  day  when  the  contract  was  to  be 
performed  by  tbe  parties. 

[I]  Otmcedlng  the  instruction  under  con* 
sldwatton  to  be  erroneous  in  tbat  regard,  yet 
as  we  bare  pointed  out  the  first  paragraph 
was  pnver  and  correctly  stated  tbe  law. 
The  exception  taken  was  to  the  Instruction 
as  a  whole,  and  therefore,  for  tbat  -reason, 
was  Insuffldent  and  must  be  disregarded. 
FamsworUi  r.  ITnlon  I^c.  Coal  Co.,  82  Ctab, 
112,  89  Pac  74. 

(B)  As  we  Tlew  the  record,  there  was  am- 
ple testimony  produced  at  the  trial,  In  plaln- 
tUPs  bebalt  to  support  Qie  Terdlet  and  Judg- 
ment for  the  amount  rendered. 

It]  Some  of  the  witnesses  testified  Oiat 
tbe  ranch  lands  near  Oorlnne  were  worth 
30  per  cent  man  on  January  1,  1916,  tban 
when  the  contract  for  exchange  was  entered 
into;  otliers  testified  that  the  business  prop- 
erty at  Bounttfnl  had,  on  January  1,  1916, 
decreased  In  value  from  26  to  80  per  cent  Ac- 
cording to  tbe  teBtlm<Hiy  of  Qrnse  witnesses, 
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tlie  Talaes  d  Oe  property  to  tie  exchanged 
were  each  that  the  Jury  might  have  found 
a  verdict  against  the  d^endant  for  a  much 
greater  ram  than  they  did  find  wtthont  tUa 
court  having  the  right  to  distort)  their  tbt- 
dict  While  there  was  a  sharp  conflict  In 
tbe  testtmony  bearing  on  the  ralocs  of  the 
property,  It  was  wholly  within  the  prorlnce 
of  the  Jmy  to  determine  the  ultimate  fact, 
ao  long  as  their  Tez^dlct  found  nq^ort  In  the 
testimony  of  the  wltneasea. 

What  we  have  aald  in  regard  to  tiie  com- 
Idalnt  of  the  defendant  as  to  the  damages 
awarded  plaintiff  being  excesilTe  also  ap- 
plies to  many  of  the  allied  errors  assigned 
by  the  defendant  on  this  appeal.  Hie  ver- 
dict of  the  Jury  precludes  our  reviewing 
them  on  appeal.' 

After  review  and  doe  consideration  of  the 
entire  record,  we  have  been  nnable  to  llnd 
any  reversible  error  assigned  on  the  appeaL 
Therefore  It  is  ordered  that  the  Judgment 
of  the  district  court  be  affirmed.  Costs  to 
plaliitlfl. 

FRICK,  O.  J.,  and  MeCARTT.  THUBUAN. 
and  GIDEON.  JJ.,  concur. 


DENVER  &  R.  O.  R.  CO.  v.  PUBLIC  UTILI- 
TIES COMMISSION  OF  UTAH. 
<No.  8164.) 

(Supreme  Court  of  Utah.   April  5,  1918.) 

1.  RJJ&BOAIW  -«ES>97— PUBLK}  SCKVXOB  OoiC- 
WSaiONS  —  POWKBS  —  Statdtes  —  Cow- 
STBUCnON. 

Id  view  of  Public  Utflities  Act  (Laws  1017. 
c  47)  art.  5,  |  84,  repealing  all  acts  or  parts  of 
acts  inconsisteat  therewith,  the  Public  UtilitieH 
Act  provides  the  ezdusive  method  of  rerulation, 
control,  and  licenae  of  the  use  of  grade  crosa- 
iogs  by  railroads,  regulated  in  article  4.  |  14, 
thereof. 

2.  RAIUOADS  «ES>d7  — Pubuo  Sebvicb  Com- 

lassioNS  —  PowBBS  —  Statutes  —  Con- 

BTEirCTIOIT. 
In  view  of  Public  UtiUties  Act.  art  4,  | 
14t  giving  the  eommisdcm  exclusive  power  to 
prescribe  manner  and  terms  of  Installation  op- 
eratioD,  maintenance,  use,  and  protection  of  a 
crossing  of  a  pnblic  road  b7  a  railroad  or  of  a 
Btreet  by  a  railroad,  the  commission  bad  power 
tmd  it  was  its  duty  to  act  on  an  application 
of  a  railroad  to  crosa  a  city  street,  altnough  the 
oommissioD  bad  made  a  rule  against  granting 
a  license  to  cross  a  street,  unless  the  mnnid- 
pality  bad  granted  its  franchise  therefor,  and 
no  such  franchise  had  been  acquired. 

Original  proceedings  in  mandamus  by  the 
Denver  ft  Rio  Grande  Railroad  Company 
against  the  Public  Utilities  GMnmlasIon  of 
Utah.   Writ  granted. 

Van  Cott.  Allison  fc  Rlter,  of  Salt  Lake 
Olty,  for  plaintiff.  Wm.  H.  Tolland,  City 
Atty.,  and  H.  H.  Smith  and  Walter  litUe, 
Asst  City  Attyi^  all  of  Salt  Lake  City,  fior 
defendant. 

McGARTT,  J.  Tbs  Denver  ft  Rio  Grande 
Battroad  Oonwaiiyi  hereinaftei  called  peti- 


tioner, filed  In  this  court  a  petttlon  tor  an 
altematlTe  writ  of  mandamus  against  the 
PubHe  UtiUties  GmnmlSBltm  of  Utah,  here- 
inafter called  commission.  The  petition  re- 
cites that  petitioner  is  a  railroad  corpon- 
tl<m  organised  under  the  laws  of  Utah  and 
Ccdorado  and  Is  the  owner  and  operator,  as 
a  common  carrier  of  freight  and  passengers 
tor  hire,  of  numerous  lines  of  railroad  In 
eadi  at  the  statss  named  and  Is  about  to 
ocmstmct  a  new  standard  gauge  raUroad 
tradi  about  IM  miles  in  loigth  from  Its 
yards  Immediately  south  of  Twenty-Fliat 
South  street  In  Salt  Lake  county,  Utah,  to  Ita 
freight  yards  In  Salt  Lake  City;  that  It 
already  has  a  doable  main  line  track  between 
these  points,  one  designated  the  east^Knmd 
and  the  other  the  west-bound  track;  that 
these  tracks  are  inadequate,  and  that  a  new 
track  Is  necessary  to  ooable  petitioner  to  car- 
ry on  Its  business;  that  the  proposed  new 
track  will  be  laid  paralM  to  and  west  of  the 
present  east-bound  main  Une  at  a  dlstanoe 
of  16  feet  from  omter  to  center;  that  It  will 
cross  at  grade  and  at  right  ana^  Twoity- 
rirst  South  street  In  Salt  Lake  county*  snd 
TUMeenth  and  Seventerath  South  streets  In 
Salt  Lake  City.  Tb.e  petlU<m  further  recites 
that  petitioner  already  owns  property  used 
aa  a  right  of  way  ftontlng  on  the  streets 
mentioned  whwe  its  present  two  tracks  and 
its  pr(q>08ed  new  track  cross ;  that  Its  front- 
age cm  the  north  side  of  Thirteenth  South 
street  is  185  feet  and  on  the  south  aide  200 
feet ;  that  both  on  the  north  and  south  aides 
of  Seventeenth  South  street  its  frontage  is 
200  feet,  and  on  the  north  side  of  Twenty- 
First  South  street  100  feet,  while  on  the 
south  side  of  the  last-named  street  Its  front- 
age Is  2,620  feet;  that  the  present  tracks 
cross  these  streets  within  the  limits  of  the 
frontage  mentioned  and  the  proposed  new 
track  will  also  cross  these  streets  within  the 
limits  of  the  frontage ;  that  the  new  track 
will  be  used  for  the  movement  of  freight 
trains  between  the  yards  above  mentioned. 
It  is  further  recited  that  freight  trains  mov- 
ing to  Salt  Lake  from  the  direction  of  Den- 
ver, Colo.,  will  first  enter  the  yards  south 
of  Twenty-First  South  street,  whete  they 
will  be  broken  up  and  cars  reclassified  and  re- 
arranged ;  that  the  cars  will  then  be  made  up 
Into  new  trains  and  moved  over  this  track 
to  Salt  Lake  City  freight  yards,  and  that, 
vice  versa,  trains  moving  from  Salt  Lake 
City  In  the  direction  of  Denver  will  enter 
the  yard  south  of  Twenty-First  South  street, 
and,  after  recIaa^ficaHon  and  rearrangement, 
wUl  move  on  to  final  destination.  It  Is  fur-' 
ther  recited  In  the  petition  that  "petitioner 
has  neither  secured  nor  applied  for  a  fran- 
chise frcHu  the  board  of  county  commission- 
ers of  Salt  Lake  county  to  construct  the  pro- 
posed new  track  over  and  across  Twenty- 
First  South  street,  and  has  nether  secured 
nor  applied  for  a  franchise  from  the  board 
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«f  commlssloBers  of  Salt  Lake  City  to  con- 
struct tbe  Bame  over  and  across  ThirteenUi 
And  Seventemtli  South  streets";  that  on  Oc- 
tober 0,  1817.  petitioner  made  written  appll- 
cation  to  the  commlsslcm  for  a  permit  to 
construct  at  grade  the  proposed  new  track 
orer  and  across  said  streets  at  right  angles 
thereto  under  chapter  47.  {  14,  art.  4,  Laws 
Utah  1917,  commonly  called  the  "PubUc  Utili- 
ties Act" ;  that  the  comtulssiou  refusQd  to  as- 
sume Jurisdiction  and  declined  to  pass  upon 
the  apiHtcation  one  way  or  the  other,  tak- 
ing the  poslt[<Hi  that  a  franchise  from  the 
local  authorities  is  necessary. 

An  alternative  writ  of  mandamus  was  is- 
sued on  the  petition,  and  the  commission  an- 
swered admitting  that  petitioner  had  applied 
to  it  for  a  grade  crossing  pwmit  as  stated  in 
the  petition,  but  allied:  (a)  That  "this 
commission  has  adopted  a  rule  to  the  efTect 
that  before  grade  crossing  permits  will  be 
issued  a  cc^y  of  the  franchise  or  consent  of 
the  local  authorities  authorising  the  con- 
atructicm  of  the  railway  track,  whether  spur 
track  or  main,  must  be  submitted  in  connec- 
tion with  the  petition";  (b)  that  "petitioner, 
<m  presenting  its  petition  before  the  Public 
Utilities  Coimnl88i<ni  of  Utah,  failed  and  re- 
fused to  attach  any  copy  of  fiandiiBe  or  ctm- 
sent  of  local  aathoritles  to  its  petitlMi  in 
compliance  with  the  rule  of  said  caninlasion, 
and  contlniied  so  to  refuse  when  advised 
said  oommlssion  that  no  permit  would  be 
Issued  until  such  time  as  a  copy  of  tbe  fran- 
chlse  authorizing  the  construction  of  such 
railroad  track  was  filed  with  said  petition." 

The  Public  Utilities  Act  reads,  so  far  as 
material  here,  as  follows: 

fi«c.  L  (Art  2.)  "  •  •  •  (m)  The  term 
'commoQ  carrier'  when  used  la  this  act,  IncIudeH 
every  railroad  corporation;  •  •  •  (aa). 
THie  term  'public  utilities,'  when  used  In  this 
met,  includes  every  commoQ  carrier." 

Sec.  1.  (Art  4.)  "The  commisaioD  is  hereby 
vested  with  power  and  jurisdiction  to  supervise 
and  regulate  every  public  utility  in  this  state, 
as  defined  in  this  act,  and  to  supervise  all  tbe 
boainess  of  every  such  public  utility  in  this 
state,  and  to  do  all  things,  whether  herein 
specifically  designated,  or  in  addition  thereto, 
which  are  necessary  or  cmvenient  in  the  ez- 
erdee  Of  such  power  and  jurisdiction." 

Sec.  14.  (Art  4.)  "(a)  No  track  or  any  rail- 
road shall  be  ctmatructed  across  a  public  road, 
highway  or  street  at  grade,  •  •  •  without 
having  first  secured  ne  permisrion  of  the  com- 
mission: Provided,  that  this  sub-section  shall 
not  apply  to'  the  replacement  of  lawfully  exist- 
ing tracks.  Tbe  conmiisslOD  shall  have  the  right 
to  refuse  Its  permission  or  to  grant  it  upon  such 
terms  and  conditions  as  it  may  prescribe,  (b) 
The  commission  shall  have  the  exclusive  power 
to  determine  anB  prescribe  the  manner,  •  •  • 
and  the  terms  of  Installatioo,  operation,  main- 
tenance, nee  and  protection  of  eadi  crossing 
of  <me  railroad  by  another  railroad  or  street 
railroad,  and  of  a  street  railroad  by  a  railroad 
And  of  each  crossing  of  a  public  road  or  high- 
way by  a  railroad  •  «  *  and  of  a  street 
by  a  railroad.   *   •   *  " 

Sec  84.  jTArt  0.)  "SecUons  454.  4&S  and  4S6, 
Compiled  Laws  of  Utah  1907,  and  all  acts  or 
parts  ot  acts  inconsistent  with  the  pnniaioiis 


of  this  act  are  hereby  repealed."  CTbe  lepeal 
of  these  sections  is  important) 

It  will  be  noticed  that  the  act  confers  on 
tbe  commission  tbe  «EelnslTe  power  to  pre- 
scribe the  manner  and  the  twms  upon  which 
railroad  tracks  may  be  constructed,  main- 
tained, and  operated  across  a  public  road, 
highway,  or  street,  and  that  "no  trade  or 
railroad  shall  be  constructed  across  a  public 
road,  highway  or  street  at  grade  •  •  • 
without  having  first  secured  the  pumlHion 
of  the  oommlssion." 

[1,2]  Counsel  for  the  respective  parties 
have  confined  their  consideration  of  the  cast 
to  a  review  of  the  history  of  the  legislatioD 
and  to  a  discussion  of  the  construction  which 
they  claim  should  be  given  the  statutes  giv- 
ing railroad  companies  tbe  rigbt  to  construct, 
maintain,  and  operate  railway  lines  and 
tracks  in  the  states  and  of  tbe  power  here- 
tofore conferred  im  municipal  corporations 
by  statute  to  relate  Oie  use  of  streets  and 
to  wlUkbold  or  grant  franchises  to  railroad 
companies  to  lay,  maintain,  and  operate  rail- 
road tracks  on  and  across  the  jnibllc  streets 
within  tbe  municipalities.  The  socqw  and  ex- 
tent of  the  power  ot  the  ctHnmlaalan  under  the 
act.  and  tbe  effect  of  the  act  on  tbe  statutes 
referred  to.  Is  not  discussed  or  evm  referred 
to  In  tbrir  briefs.  Counsel  seem  to  take  It  for 
granted,  and  to  have  discussed  the  case  on 
the  theory,  that  no  partu  of  the  statutes 
In  force  at  the  time  tbe  act  went  Into  ^ect. 
giving  railroads  tbe  right  to  occupy  and  cross 
roads,  bii^ways,  and  strvets,  are  r^>ealed 
or  abrogated  by  tbe  act  except  the  sections 
speciflcal^  mentioned  In  the  repealing  clause. 
Not  only  are  the  sections  of  the  statute  spe- 
cifically mentioned  In  the  act  rqiealed,  but 
"all  acts  and  parts  of  acts  Inconsistent  with 
the  provisions  Of  this  act"  are  repealed. 
Since  tbe  act.  In  language  so  plain  ttiat  It 
will  admit  of  but  one  construction,  confers 
on  the  commission  the  exclusive  power  to 
determine  and  prescribe  the  manner,  and 
the  terms  upon  which  railroad  companies 
may  construct,  maintain,  and  operate  rail- 
road tracks  across  public  roads,  highways, 
and  streets  within  the  state  and  repeals  all 
acts  and  parts  of  acts  Inconsistent  with  the 
provisions  conferring  such  power,  but  little 
need  or  can  be  said  on  the  subject,  except 
that  the  commission  erred  In  declining  to  act 
on  the  application  made  by  tbe  petitioner 
for  crossing  permits.  This  decIaloD  Is  not 
Intended  to.  and  does  not,  declare  or  estab- 
lish any  rule  regarding  the  course  necessary 
for  street  railroad  companies  to  take  la  or- 
der for  them  to  get  permission  and  to  entir''> 
them  to  construct,  maintain,  and  operate 
street  railway  lines  on  and  across  the  public 
streets  of  dtles  and  incorporated  towns. 

It  Is  ordered  that  a  peremptory  writ  of 
mandamus  Issue  requiring  and  directing  the 
commission,  after  making,  witliln  a  reason- 
abin  tlmeb  audi  InvesdsatUm,  If  any,  aa  It 
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may  deem  aecessary  In  the  premises,  to  act 
on  petltiona>'s  petition  for  crossing  permits 
and  to  either  grant  or  refuse  than. 

TRICK,  C,  J.,  and  COKFMAN,  THUH- 
HAN,  and  OIDEON.  J3.,  concur. 


STATE  T.  McOURTAIN  et  al.  (Na  8157.) 
(Supreme  Court  of  Utah.    AprU  12.  1918.) 

1.  Gbzuirax.  Liw  ^»371(l)—lKTXNT— Evi- 
dence. 

In  a  prosecution  for  abortioa,  the  defense 
being  that  the  operation  was  necessary  to  save 
life,  testimony  of  another  than  prosecutrix 
that  about  the  same  time  a  like  operation  wus 
performed  upon  her  by  defendants  for  a  crimi- 
nal purpose  was  admissible  to  prove  intent. 

2.  Cbiminai.  Law  ^=»507{6)— Pbobecuteix  as 
"acoompuce." 

Prosecutrix  is  not  an  accomplice  of  defend- 
ant charged  with  abortion,  though  the  criminal 
operation  was  performed  at  her  request  or  with 
her  consent. 

[Ed.  Note.— For  other  definitiou^  see  Words 
and  I^rases,  First  and  Second  Series,  Accom- 
pUce.3 

3.  Cbiuinal  Law  «s»7S0(2)— Inbtbuction— 
Testiicont  op  Accomplice. 

In  a  prosecution  for  abortion,  where  the 
alleged  fatner  of  the  child  with  which  prosecu- 
trix was  pre^nnt  was  present  at  the  opera- 
tions, and  te8tifle{I  respecting  tliem,  defendants 
were  entitled  to  an  instruction  defining  an  ac- 
complice, and  telling  the  jury  that  if  the  wit- 
ness was  such  within  the  statute  they  should 
not  convict"  unless  his  teatlmoDy  was  corrobo- 
rated as  required,  and  the  refasal  of  sudi  charge 
was  prejudicial  error. 

4.  Cbihittai.  Law  «t=»423(l)— OooEraNDAnrs 
—  Deculbations  and  Statements  ob  Ad- 
hissions. 

Where  defendants  chained  with  abortion 
conspired  together  or  acted  in  concert  in  com- 
mitting the  criminal  act,  the  acts,  declarations, 
and  conduct  of  one  in  furtherance  of  the  object 
in  view  were  admissible  as  against  the  other, 
bat,  if  the  acts  charged  had  been  committed  and 
had  ended,  the  statemente  or  admissions  of  one 
defendant  were  not  admissible  as  against  the 
other,  unless  made  In  his  presence.^ 

6.  Cbiminal  Law  ®=>1050{1)— Instbuction— 
Duty  to  Request  and  Except. 
If  counsel  desire  to  have  the  court  diarge 
upon  a  particular  phase  of  the  case,  or  on  a 
collateral  issue  or  subject,  they  must  offer  a 
proper  request,  and,  if  it  is  refused,  save  an  ex- 
ception, otherwise  the  question  may  not  be  re- 
viewed. 

6.  Cbihinai.  Law  €=»11'73(2)-  Iwstbuction— 
Failure  to  Request— Psouisb  of  Coubt. 
In  a  prosecution  for  abortion,  where,  when 
the  state  offered  to  prove  the  statements  of  one 
defendant,  counsel  for  defendants  objected,  and 
requested  the  court  to  inform  the  jury  that  the 
admissions  and  statements  of  such  defendant 
could  not  be  considered  as  against  the  other, 
and  the  court  overruled  the  objection  and  stated 
the  jn^  would  be  instructed  fully  at  the  conclu- 
sion of  the  case,  and  counsel  excepted  to  the 
ruling  and  did  not  prepare  and  offer  any  request 
on  the  subject,  the  court's  omission  later  to 
charge  the  jury  as  promised,  thus  permitting 
them  to  Gondaer  the  statements  ox  the  one 
defendant  as  against  the  other,  as  well  as 
sgainst  herself,  was  >ircjudicial  error. 

*  State  T.  Inlow,  M  Utah,  4S6,  141  Pac.  630,  Ann. 
Cas.  lUTA.  7<L 


7.  Cbiminal  Law  'S=>678(2>— I nstbuction— • 

LiMiTiNO  Evidence. 
Where  evidence  is  admissible  only  for  a 
certain  purpose  or  as  against  a  particular  de- 
fendant. It  18  the  better  practice  for  the  court, 
when  the  evidence  is  received,  to  instruct  the 
jury  of  the  purpose  for  which  it  is  received,  and 
tell  tiiem  not  to  consider  it  for  any  otber.s 

8.  Cbiminal  Law  ^»807(1)— InsTBUOnons— 
Abgumentativeness. 

Argumentative  requests  to  charge,  every 
legal  proposition  being  supported  by  argument, 
were  fault?  and  properly  refused. 

Appeal  from  District  Court,  Salt  Lake 
County;  J.  Louis  Brown,  Judge. 

Dr.  A.  McCurtaln  and  Hrs.  Dora  Arden 
were  convicted  Of  abortion,  and  they  appeal. 
Reversed,  and  case  remanded,  with  direc- 
tions fOr  new  trial. 

M.  M.  Warner  and  R.  R.  Wed^lnd,  both 
of  Salt  Lake  City,  for  appellants.  Dan  B. 
Shields,  Atty.  Gen.,  and  Jas.  H.  Wolfe  and 
O.  A.  Dalby,  Asst.  Attys.  Gea,  for  the  State. 

FRICS,  O.  J.  The  defendants  were  joint- 
ly charged  with  having  produced  an  abortion 
upon  a  young  unmarried  woman,  hereinafter 
called  the  prosecutrix.  They  were  jointly 
tried  and  convicted,  and  appeal. 

The  statute  under  which  the  conviction 
was  bad  (Comp.  Laws  1907,  f  422^  la  as  fol- 
lows: 

"Every  person  who  provides,  supplies,  or  ad- 
ministers to  any  pregnant  woman,  or  procures 
any  such  woman  to  take  any  medicine,  drug,  or 
substance,  or  usee  or  employs  any  Instru- 
ment or  other  means  whatever,  with  intent 
thereby  to  procure  the  miscarrit^e  of  such  wo- 
man, unless  the  same  Is  necessary  to  preserve 
her  life,  is  punishable  by  imprisonment  in  tho 
state  prison  not  less  than  two  or  more  than 
ten  years." 

The  only  matter  contested  at  the  trial  was 
that  the  operation  upon  the  prosecutrix  was 
necessary  to  save  her  life.  The  pregnancy 
of  the  prosecutrix  was  therefore  not  denied; 
nor  was  the  operation  to  expel  the  fetus  from 
her  womb  denied,  but  It  was  contended  tbat 
the  operation  was  necessary  to  save  her  life, 
and  therefore  tbat  the  act  was  not  criminal. 
Practically  the  only  issue,  therefore,  was 
whether  the  acts  with  which  the  defmdants 
were  charged  were  criminal  or  otherwise. 
Much  evidence,  both  for  and  against  the  de- 
fendants, upon  that  proposition  was  adduced. 
The  jury,  however,  found  the  facts  against 
the  contention  of  the  defendants. 

The  first  assignment  of  error  which  Is  urged 
with  much  vigor  by  defendants'  counsel.  Is 
that  the  evidence  Is  insufficient  to  justify  the 
verdict,  and  that  the  district  court  erred  in 
refusing  to  so  charge  the  jury  at  the  request 
of  the  deffflidants;  and,  further,  that  the 
court  erred  In  refusing  to  grant  a  new  trial 
upon  tbBt  ground.  We  remark  that  In  view 
that  the  Judgment  must  be  reversed  upon 
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other  gronndi,  and  that  the  case  must  be 
remanded  for  a  new  trial,  we  shall  refrain 
from  discussing  the  evidence  except  where 
necessary  to  illustrate  a  point  of  law.  After 
a  careful  examinntlon  of  the  evidence  we 
hare  no  hesitancy  to  stafe  that  It  was  suffi- 
cient on  the  part  of  the  state,  if  believed  by 
the  jury,  to  carry  the  case  to  the  Jury,  and 
therefore  Is  also  !5iifficient  to  sustain  the  ver- 
dict of  fffHty-  The  district  court  therefore 
did  not  err  in  refusing  to  direct  a  verdict 
for  the  defendants  as  requested  by  them ; 
nor  did  it  err  in  refusing  to  grant  a  new  trial 
ui)on  that  ground. 

[1  ]  It  is  next  Insisted  that  the  court  erred 
in  admitting  the  evidence  of  another  young 
woman  who  testified  that  at  or  about  the 
time  the  operation  was  i>erformed  on  the 
prosecutrix  a  similar  operation  was  also 
performed  upon  her  by  the  defendants,  and 
and  that  she,  by  reason  of  such  operation, 
gave  premature  birth  to  a  child  and  that 
the  operation  was  performed  while  she  was 
(n  perfect  health  and  for  the  sole  purpose  of 
relieving  her  of  the  child  with  which  she  was 
then  pregnant.  As  pointed  out  before,  the 
only  defense  in  this  case  Is  that  the  operation 
which  was  performed  on  the  prosecutrix  was 
necessary  to  save  her  life.  This  contention 
the  state  vigorously  contested  at  the  trial, 
and  it  there  insisted  and  now  exists  that 
the  operation  was  performed  for  the  sole 
purpose  of  procuring  a  criminal  abortion  up- 
on the  prosecutrix.  The  question  of  intent 
was  therefore  the  most  promlnoit  feature  of 
the  case.  It  has  frequently  been  held  in 
prosecutions  of  this  character  that  for  the 
purpose  of  proving  that  the  operation  was  in 
fact  criminal,  and  as  showing  the  Intent  of 
the  accused,  the  state  may  show  that  other 
similar  operations  were  performed  upon 
other  pregnant  WMuen.  Among  the  numer- 
ous  cases  In  which  the  courts  have  so  held 
we  refer  to  the  following:  People  v.  Seaman, 
107  Mich.  348,  65  N.  W.  203.  61  Am.  St  Bep. 
334;  State  v.  Brown,  26  Del.  499,  8S  Atl. 
797;  People  v.  Hodge,  141  Mich.  312,  104  N. 
W.  599,  lis  Am.  St.  Rep.  525;  People  v. 
Schultz-Knighten,  277  111.  238,  115  N.  E.  140; 
1  C.  J.  S  96,  p.  329. 

In  People  v.  Seaman,  supra  (quoting  from 
page  334  of  61  Am.  St  R^-),  the  Supreme 
Court  of  Michigan  in  passing  upon  this  ques- 
tion In  a  prosecution  for  criminal  abortion, 
said: 

"TTpon  principle  and  Bntbority,  it  Is  clear  that 
where  a  feloDious  intent  is  an  essential  ingre- 
dient of  the  crime  charged,  and  the  act  done  is 
claimed  to  have  been  innocently  or  accidentally 
ilone,  or  by  mistake,  or  when  the  result  in  claim- 
ed to  have  followed  an  act  lawfnlly  done  for  a 
le^timate  purpose,  or  where  there  is  room  for 
snch  an  inference,  it  is  proper  to  characterize 
the  act  by  proof  of  other  like  acts  producing 
the  same  result,  as  tending  to  show  guilty 
knowledge,  and  the  intent  or  purpose  with 
which  the  particular  act  was  done,  and  to  rebut 
the  presumption  that  might  otherwlae  obtain." 


In  People  t.  Schults-Knlghten,  supra,  the 

Supreme  Court  of  IlUnola  in  passing  upon 

this  Identical  question  said: 

"Though  a  single  abortion  may  have  been 
committed  for  a  sufficient  reason  and  with  no 
criminal  intention,  repeated  acts  of  that  char- 
acter may  create  a  reasonable  presumption  that 
they  were  not  done  to  preserve  life  or  ignorant- 
ly,  but  with  criminal  Intent  and  knowledge, 
and  the  more  numerous  the  acts  the  stronger, 
ordinarily,  will  be  the  presumption." 

In  1  a  J,  I  06,  p.  829,  the  law  Is  stated 

thus: 

"Acts  of  the  defendant  tending  to  ehow  his 
knowledge  of  the  woman's  pregnancy  and  bis 
intention  to  commit  an  abortion  upon  her  may 
be  proved  whether  they  were  prior  or  Bubse- 
quent  to  the  particular  act  cbarged  In  the  in- 
dictment; hence  evidence  of  other  operations 
performed  by  defendant  before  or  after  the 
operation  charged  is  admissible  for  the  purpose 
o£  showing  the  intent  with  which  tiie  act  chaf- 
ed was  done." 

No  error  was  committed  by  the  court  in 
admitting  the  evidence  of  the  young  woman. 

[2]  It  Is  further  contended  that  the  pros- 
ecutrix l8  an  accomplice  and  that  the  court 
should  have  so  charged  the  jury.  The  con- 
tention is  not  tenable.  It  has  often  been 
held  that  the  person  on  whom  the  criminal 
operation  is  performed  although  at  her  re- 
quest or  with  her  consent.  Is,  nevertheless, 
not  an  accomplice.  Such  Is  the  holding  in  thp 
following  cases:  People  v.  Vedder,  98  N.  Y. 
630 ;  Dunn  v.  People,  29  N.  Y.  523,  86  Am. 
Dec.  319;  Watson  v.  State,  9  Tex.  App.  237: 
Commonwealth  v.  Wood,  11  Gray  (Mass.)  85 ; 
Commonwealth  v.  Follansbee,  155  MasR.  274, 
29  N.  E.  4T1 ;  1  R.  C.  L.  {  4,  p.  71.  While, 
no  doubt,  the  female  who  requests  or  con- 
sents to  a  criminal  operation  with  a  view 
of  producing  an  abortion  Is  morally  In  fiiult, 
yet  she  la  not  guilty  of  the  oIFense,  and  can- 
not be  prosecuted  under  the  statnte.  She 
therefore  Is  not  an  accomplice. 

[3]  It  Is,  however,  further  contended  that 
one  James  Rostege,  who  was  with  the  pros- 
ecutrix when  the  alleged  criminal  acts  pro- 
ducing the  abortion  were  committed,  and 
who.  It  is  contended  by  the  defendants  and 
admitted  by  the  state,  was  the  father  of  the 
child  with  which  Oie  prosecutrix  was  preg- 
nant, and  who  apparently  was  Interested  In 
having  the  abortion  performed,  and  who  tes- 
tifled  respecting  the  operation  and  the  acts 
of  the  defandanta,  was  an  accomplice  and 
that  the  court  ened  in  not  diarj^ng  the 
Jury  to  that  effect  as  requested  by  them.  It 
is  conceded  that  Bostege  was  with  the  pros- 
ecutrix when  she  went  to  Dr.  UcCurtain  to 
consult  Urn  respecting  the  operation;  that 
he  was  with  her  when  the  first  op^tlon  was 
performed  by  the  doctor,  and  was  also  with 
her  when  the  final  operation  was  performed 
by  both  Dr.  McCurtain  and  ttie  defendant 
Mrs.  Dora  Arden  at  her  home,  where  the 
doctor  directed  the  prosecutrix  to  go  after 
the  preliminary  operation  upon  her  had  been 
performed.  While  in  Tiew  of  all  the  erldence 
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It  mlf^t  not  bave  been  jwoper  for  tiie  dis- 
trict court  to  declare  Bostege  an  accomplice 
as  a  matter  of  law,  yet  It  Is  quite  clear  that 
the  cowt  ahoalct  have  Instmcted  the  jury 
-what  nnder  oar  statute  constitutes  an  ac- 
complice, and  should  Iiave  tciA  tbem  that  If 
they  found  Hiat  Bostege  was  an  acccnnplice 
within  Uie  purview  of  the  statute  they  Should 
Dot  convict  the  d^endants  unless  Bostege'a 
tesHmiHiy  was  corroborated  as  required  by 
oar  statute.  Moreover,  while  upon  the  au- 
tbority  of  People  v.  Watson,  21  Cal.  App.  692, 
132  Pac.  836.  People  v.  Wah  Ulng,  18  Cftl. 
App.  196.  114  Pac.  416,  and  People  v.  Balkwell. 
143  Cal.  259,  76  Pac.  1017,  there  was  ample 
corroborating  evidence  In  the  ease  at  bar  to 
support  the  testimony  of  Rostege,  yet  neither 
we  nor  any  one  else  can  say  what  weight  or 
^ect  the  jury  gave  to  his  testimony.  His 
testimony  was  direct,  and,  If  the  jury  be- 
lieved It,  was  quite  convincing.  They  may 
thus  have  convicted  the  defendants  upon  his 
testimony  alone.  The  defendants  were 
therefore  entitled  to  an  Instruction  defining 
an  accomplice  and  the  weight  and  effect  that 
should  be  given  to  the  testimony  of  Rost^e 
If  they  found  he  was  an  accomplice.  The 
defendants  offered  such  an  Instruction,  but 
the  court  refused  to  give  It  and  omitted  to 
charge  the  Jury  at  all  upon  that  subject. 
This  constituted  error  which.  In  View  of  all 
the  circumstances  of  this  case,  was  prejudi- 
cial to  the  substantial  rights  of  the  defend- 
ants. 

It  Is  next  urged  that  the  district  court  err- 
ed In  admitting  In  evidence  certain  state- 
ments made  by  the  defendant  Mrs.  Arden  as 
against  both  the  defendants;  such  state- 
ments having  been  made  after  the  alleged 
criminal  acts  were  CMnmltted ;  and,  further, 
that  the  court  erred  In  not  instructing  the 
jury  that  the  statements  or  admissions  made 
by  elthw  of  the  defendants,  If  made  after 
the  alleged  criminal  transactlmu  had  ended, 
should  be  conddered  only  as  against  the  de- 
fendant who  made  ttiem. 

[4-1]  The  record  discloses  that  the  defend- 
ant Mrs.  Arden  did  make  certain  statements 
to  the  officers,  and  perhaps  others,  some  time 
after  the  alleged  criminal  transactions  had 
terminated.  While  the  evidence  In  the  case 
at  bar  is  sufficient  to  justify  a  finding  that 
the  defendants  conspired  tether,  or  acted  In 
concert,  in  committing  the  acts  charged 
against  them,  and  that  therefore  the  acts,  dec- 
larations, and  conduct  of  one  in  furtherance 
of  the  object  in  view  were  admissible  as 
against  the  other  (State  t.  Inlow,  44  Utah. 
485,  141  Pac.  630,  Ana  Cas.  1917A,  741 ;  12 
Cyc.  43S),  yet  after  the  acts  charged  had  been 
fully  consummated  and  had  endiK],  thni  the 
statements  or  admlmtlons  of  one  were  no  long- 
er admissible  as  against  the  other  unless 
snch  statemmts  or  admissions  were  made  In 
the  presence  of  each  other  as  in  other  cases 
where  such  statements  are  permitted.  12 
Cyc.  439.  When  the  state  offered  to  prove  the 


statonentB  of  the  defendant  Mrai  Arden, 
counsel  for  defendants  objected  and  reqnes^ 
ed  the  court  to  then  and  there  Inform  the 
jury  tliat  the  admissions  and  statements  of 
Mrs.  Arden  cotlld  not  be  omsldered  by  them 
as  against  Dr.  McCnrtaln.  The  court  over- 
ruled the  objection  and  said:  "^e  jury  will 
be  instmcted  fully.  Mr.  Warner,  at  the  con- 
duslMKtf  the  case."  Couns^  excepted  to  the 
ToUng.  It  is  now  Insisted  that  In  view  of 
the  promise  to  prop^ly  diarge  the  jnry  coun- 
sel were  misled,  and  for  that  reason  did  not 
prepare  and  offer  any  request  upon  that  sub- 
ject; further,  that  because  the  court  omitted 
to  charge  the  jury  as  promised,  but  permitted 
them  to  consider  the  statements  of  Mrs.  Ar- 
den as  against  Dr.  McCurtaIn  as  well  as 
against  herself,  the  failure  of  the  court  to 
charge  as  pnnnised  constitutes  prcdndldal  er- 
ror. 

A  similar  question  arose  In  the  case  of 
Carleton  v.  State,  43  Neb.  373,  61  N.  W.  699. 
In  that  case  the  defendant  Carleton  was  con- 
victed of  murder  In  the  first  degree  and  was 
sentenced  to  death.  During  the  trial  evi- 
dence was  offered  by  the  state  which',  by  a 
jury  of  laymen,  might  be  considered  for  vari- 
ous purposes,  while  as  a  matter  of  law  it 
was  admissible  only  tor  a  particular  purpose. 
Counsel  for  defeodant  In  that  case,  as  did 
counsel  la  this  case,  objected  to  the  evidence, 
and  on  It  being  admitted  they  requested  the 
court  to  charge  the  jury  to  consider  the  same 
only  for  the  purpose  for  which  it  was  legally 
admissible.  The  court  promised  to  so  charge 
and  counsel  for  the  defendant,  relying  on  the 
court's  promise,  omitted  to  prepare  an  in- 
struction limiting  the  evidence  as  before  stat- 
ed. The  court,  however,  failed  to  limit  the 
evidence  and  failed  to  In^ruct  the  jury  upon 
the  subject,  precisely  as  In  the  case  here. 
The  Supreme  Court  of  Nebraska,  in  passing 
upon  the  question,  said: 

"A  statement  made  by  the  court  in  ruling 
upon  the  evidence,  that  an  instruction  of  a 
certain  character  would  be  given  in  reladoo  to 
such  eviiience,  does  not  excuse  a  jparty  from 
properly  requesting  such  instruction  at  the 
proper  time.  The  failure  or  refusal  of  the  court 
to  instruct  the  jury  must  be  excepted  to  in  the 
trial  court  in  order  to  be  availed  of  on  error." 

The  question  is  not  free  from  doubt  nor 
firom  difficulty.  The  general  rule  is  that  if 
counsel  desire  to  have  the  court  dmrge  upon 
a  particular  phase  of  the  case,  or  upon  a  col- 
lateral Issue  or  subject,  they  must  offer  a 
pr(^r  request,  and  if  It  is  refused  save  an 
exception.  Witiiout  this  the  question  may 
not  be  reviewed.  Moreover,  counsel  are  sup- 
posed to  be  thoroughly  familiar  with  every 
phase  of  the  cose,  and  are  therefore  better 
prepared  than  the  court  to  meet  qpedal  or 
collateral  questions.  Courts  are  no  more  in- 
fallible than  others,  and  it  Is  not  to  be  expect- 
ed th'at  in  the  haste  of  a  trial  they  can  keep 
in  mind  every  collateral  question  that  may 
arise  In  a  case.  It  is  connaet's  dnty,  there- 
fore, to  remind  the  court  of  such  matters,  and 
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it  they  fail  such  failure  ordinarily  cannot  be 
urged  as  error.  Circumstances,  however,  al- 
ter cases,  apd  for  that  reason  alter  the  rules 
that  should  be  applied.  While  no  hard  and 
fast  rule  can  be  laid  down  upon  matters  of 
this  character,  yet  where,  as  here,  counsel 
timely  objected  and  requested  the  court  to 
inform  the  jury  respecting  the  effect  of  cer- 
tain evldaic^  and  the  court  then  refuses  to  so 
inform  the  Jury,  but  unequiTocally  prcHnises 
counsel  that  it  will  charge  the  Jury  to  the  ef- 
fect requested  by  counsel,  and  counsel  then 
except  to  the  ruling,  and  where  it  is  clear 
ttiat  ooonsel.  In  reliance  oh  the  coorfs  prom- 
ise, omitted  to  present  a  proper  (diarge^  then,^ 
in  our  Judgment,  if  it  is  made  to  appear  that 
prejudice  has  resulted  to  the  accused,  the 
trial  court  tdiould  grant  a  new  trial,  and  in 
case  It  refuses  to  do  so  this  court  should  di- 
rect that  a  new  trial  be  granted. 

Let  it  be  reniemb»«d,  however,  that  whete 
a  question  like  the  <me  before  us  arises  In  any 
case  it  should  be  determined  upon  the  facts 
and  circumstances  of  the  particular  case, 
and  if  it  Is  apparent  that  no  pre^dice  has  re- 
sulted, or  that  counsel  were  not  actually  mis- 
led and  hence  not  excused  frcmi  performing 
flielr  full  duty,  then  the  Judgment  should  TBe 
permitted  to  stand.  To  follow  the  procedure 
outlined  abore  cannot  work  a  hardship  on 
any  one.  It  does  no  more  than  to  protect  the 
court,  the  counsel,  and  the  accused.  It  is  not 
necessary  In  any  case  for  the  court  to  promise 
counsel  to  charge  upon  any  collateral  issue  or 
q)ecial  matter  arisiog  in  a  case.  The  court 
can  easily  protect  Itself  by  asking  counsel  to 
present  a  proper  request  or  at  least  to  call 
Its  attention  to  the  matter  either  t>efore  or  at 
the  time  the  Jury  is  instructed.  If  counsel 
then  fall.  It  is  their  fault  and  not  the  fault  of 
the  court.  In  the  case  at  bar.  however,  the 
promise  of  the  court  Is  clear-cut,  and  under 
all  the  circumstances  we  think  counsel  had  a 
right  to  rely  on  the  court's  promise  and  to 
govern  themselves  accordingly. 

[7]  Before  leaving  this  subject  we  desire  to 
add,  however,  that  it  is  by  far  a  better  and 
safer  practice  In  any  case  where  evidence  is 
admissible  only  for  a  certain  purpose  or  as 
against  a  particular  defendant  that  the  court, 
at  the  time  the  evidence  Is  received,  Instruct 
and  admonish  the  Jury  of  the  purpose  for 
which  th%  evidence  is  received  and  teU  them 
that  they  should  not  consider  it  for  any  other 
purpose.  If  that  be  not  done  the  Jurors  will 
be  very  apt  to  consider  the  evidence  for  every 
purpose,  and  th«  matter  will  be  thus  fixed  in 
their  minds  which  will  not  easily  be  eliminat- 
ed by  an  instruction  f^vea  at  the  conclusion 
of  the  trial  whtdi,  in  many  cases,  the  Jury 
will  not  receive  until  many  days  after  the 
evidence  has  been  received.  An  instruction 
may  thus  fall  to  produce  the  desired  ^tect  As 
a  matter  of  course,  It  Is  always  prt^r  to  also 
charge  the  Jury  at  the  conclusion  of  the  trial 
of  the  purpose  for  which  certain  evidence  was 


received  and  may  he  considered.  It  will  be 
more  likely,  however,  to  produce  the  desired 
effect  if  the  Jury  is  told  at  the  time  the  evi- 
dence Is  received  the  purpose  for  which  it  Is 
received  and  may  be  considered  by  them.  To 
follow  the  course  Just  outlined  will  also  obvi- 
ate the  very  error  which  Is  insisted  on  in 
this  case.  Let  it  be  distinctly  understood, 
bovrever,  that  by  anything  we  have  sfUd  here- 
in It  Is  not  intended  to,  and  we  do  not,  modi- 
fy the  general  rule  laid  down  by  this  court 
in  State  v.  Greene,  33  Utah,  497,  M  Pac. 
087,  and  In  Groot  v.  Railroad,  34  Utah,  164, 99 
Paa  KklA.  UpcHi  the  ctrntrary,  we  reaffirm 
the  general  doctrine  there  stated.  The  case 
at  bar,  for  the  reasons  b^ore  stated,  Is,  bow- 
6VW,  in  our  Judgmoit,  eloirly  distli^uldiable 
from  the  two  cases  to  whicb  we  have  Jost  re- 
ferred. 

[S]  It  Is  also  Insisted  that  the  court  erreA 
In  retuBli^  to  charge  the  Jury  as  requested  by 
the  defendants.  Counsel  offered  24  separate 
requests  to  charge.  The  substance  of  many 
of  the  requests  is  covered  in  the  court's 
charge.  While  many  of  the  requests  offered 
contained  sound  propositions  of  law,  yet  there 
is  hardly  one  that  la  free  ttom  the  fault  of 
being  argumentative.  Indeed,  every  legal 
proposition  is  supported  by  argument.  Such 
requests  are  always  faulty.  It  the  court 
therefore  had  charged  the  Jury  In  the  pre* 
else  lauffuage  contained  In  the  requests,  It,  in 
our  Judgment,  would  have  couunltted  error. 
In  view  of  this  it  committed  no  error  In  re- 
fusing to  give  the  requests  as  presented. 

The  court,  however,  erred  in  refusing  to 
charge  in  the  particulars  we  have  hereinbe- 
fore pointed  out,  and  for  that  reason  the 
Judgment  must  be,  and  it  accordingly  Is,  re- 
versed, and  the  case  is  remanded  to  the  dis- 
trict court  of  Salt  Lake  county,  with  direo 
tlons  to  grant  the  defendants  a  new  trial. 

CORFSfAN,  THUBMAN.  and  GIDEON, 
JJ.,  concur.   McCARTT,  J.,  concurs  In  thb 

result. 


TUBNEB  et  al  ▼.  HARTOO  et  aL 

(Supreme  Court  of  Oregon.    April  80,  1918.) 

Beformation  or  Instbuuentb  4=319(1)  — 
Mistake— Tesu  or  Least. 
To  reform  a  contract,  as  a  lessB,  on  As 
ground  of  mistake,  as  for  mistake  reapecting 
the  time  for  which  the  lease  shall  run,  the  mis- 
take must  be  mutual,  and  it  does  not  suffice 
that  one  of  the  parties  uoderstood  the  con- 
tract should  be  one  way,  while  a  different  un- 
derstanding was  entertained  by  the  other 
party. 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County;  WHlliam  Galloway,  Judge. 

Suit  by  Ll  H.  Turner  and  Cornelia  A.  Davis 
against  John  N.  Hartog  and  the  Willamette 
Vall^  Irrigated  Land  CfHopany,  a  corpora- 
tioD.  From  a  decree  for  plaintiffs,  defend- 
ants appeal.   Decree  modified. 
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This  la  a  suit  to  reform  three  certain  leases 
and  agreements  on  the  ground  of  mutnal  mis- 
take. The  complaint  alleges  that  at  the  time 
of  the  execution  of  the  agreements  the  num- 
ber of  acres  In  the  premises  teased  was  not 
exactly  known  to  dther  of  the  parties  there- 
to, and  that  the  same  was  stated  therein  In 
each  Instance  as  approximately  only  "more 
or  less,"  aggregating  In  the  three  leases  1,680 
acres,  more  or  leas.  It  being  understood  and 
agreed  at  that  time  tliat  a  survey  of  the 
prrailses  should  be  made  and  that  the  number 
ct  acres  actually  contained  therein  should 
govern  and  be  paid  for  by  the  lessee  accord- 
ing to  the  terms  of  the  agreements;  that 
thereaftn'  the  premises  were  surveyed  and 
It  was  ascertained  that  the  same  contained 
1,736.42  acres ;  that  at  the  time  of  the  execu- 
tion of  the  agreements  or  leases  It  was  mu- 
tually understood  and  agreed  by  and  between 
the  plalutlffa  and  the  defendant  J<dm  H.  Har- 
tog  that  the  latter  should  take  and  hare  the 
possessltm  of  the  premises  described  In  the 
agreements  from  the  date  of  the  encntkn 
thereof,  to  and  Including  the  Ist  day  of  Octo- 
ber, 1914;  that  it  was  likewise  mutually  un- 
derstood and  agreed  that  the  leases  should  be 
con^dered  to  run  for  four  years,  and  that 
John  H.  Hart(^  should  have  the  crops  grow- 
ing upon  the  premises  at  that  time  and  for 
a  period  long  enough  to  harvest  such  crops 
and  the  three  succeeding  crops,  and  that  he 
should  pay  as  rental  for  the  premises  at  the 
rate  of  $3  per  acre  per  annum  fbr  four  years; 
that  by  the  mutual  mistake  of  the  plalntUFs 
and  John  H.  Haitog  these  provisions  were 
omitted  from  the  leases,  on  account  of  whldi 
omission  the  lenses  do  not  Show  the  true  In- 
tent ct  the  parties  thereto,  to  wit,  that  J(dm 
H.  Haitog  should  take  the  premises  In  their 
then  condition  and  have  and  hold  the  same  to 
and  including  the  Ist  day  of  October,  1914, 
paying  as  rental  therefor  the  sum  at  |3  per 
acre  per  annum  for  four  years ;  that  the  said 
leases  ccmtalned  tlie  following  provisions: 

"To  have  and  to  bold  the  above-described 
premiBes  with  the  appurtenances  unto  the  said 
party  of  the  second  part  and  hia  executors,  ad- 
ministrators, and  assigne  from  the  22d  div  of 
December,  1910,  for,  during,  and  until  the  let 
day  of  October,  1914,  he  paying  therefor  as 
herein  stated.  And  the  said  party  of  the  sec- 
ond part  in  consideration  of  the  terms  of  this 
agreement  does  covenant  and  agree  with  the 
said  party  of  the  first  part,  hia  executors,  ad- 
ministrators, and  assigns,  to  pay  the  party  of 
the  first  part  the  sum  of  three  dollars  (|3.00) 
per  acre  per  annum,  payable  semiannually  in 
advance,  and  in  consideration  of  said  payment, 
party  of  the  first  part  hereby  grants  to  the 
party  of  the  second  part,  his  executors,  admin- 
istrators, and  assigns,  the  privilege  or  right  of 
purchasing  from  the  said  party  of  the  first  part 
the  premises  herein  mentioned  at  a  price  of 
ninety  dollars  (fOO)  per  acre  •  •  *  during 
fbe  life  of  this  agreement   *   *   •  » 

Th^  allege  In  substance  that  the  provi- 
sion as  to  the  commencement  of  the  term  of 
the  leases  was  Inserted  In  each  contract  hy 
the  mutual  mistake  of  the  parties  and  does 
not  state  Uielr  true  Intent  or  agreement, 
which  was  that  the  party  of  the  second  part 


ifhould  have  and  hold  the  premises  for  a  pe- 
riod commencing  October  1,  1910,  for,  dur- 
ing, and  until  the  Ist  day  of  October,  1914 ; 
that  by  the  mutual  mistake  a£  the  parties  tpe 
provision  referred  to  was  Inadvertoitly  In- 
serted In  the  leases  Instead  of  the  provision 
that  the  second  parties  should  have  and  hold 
the  pranlacs  from  the  1st  day  of  October, 
1910,  for,  during,  and  until  the  1st  day  of 
October,  1914,  to  whldi  the  parties  had  actu- 
ally agreed;  that  thereafter  John  H.  Hartog 
duly  sold  and  assigned  the  leases  mentioned 
herein  to  the  defendant  Willamette  Valley 
Irrigated  Land  Company,  In  consideration  of 
which  assl^ment  it  agreed  to  carry  out  the 
leases  and  to  pay  plalntUFs  therefor  In  ac- 
cordance with  the  terms  thereof;  that  de- 
f«)dants  have  neglected  and  refused  to  pay 
the  same  or  any  part  thereof,  save  and  except 
the  snm  of  $19,280.01,  and  that  there  Is  now 
due  and  qwing  from  the  defendants  to  the 
plalntUFs  on  account  of  such  rental  the  snm 
of  ^IJSBZ.  The  d^endants  denied  that  there 
was  any  error  In  the  wrlttoi  agreements  and 
averred  that  the  amount  named  In  the  com- 
plaint was  In  full  settlfflnent  of  the  snms  due 
according  to  ttie  agreements,  and  that  the 
same  was  paid  by  checks  and  accepted  by  the 
plaintiffs  .wltli  the  notation  thereon  "In  full 
for  rent"  to  certain  dates.  The  trial  court 
decreed  a  reformatlcHi  of  the  instruments  as 
to  the  number  of  acres,  dedared  the  leases 
as  for  a  tenn  of  four  years,  and  rendered 
Judgment  for  91,602,  the  difference.  The 
defendants  appeal. 

Thos.  Brown,  ot  Salem,  and  M.  W.  SeltK, 
of  Portland  (Carson  &  Brown  and  Arthur  J. 
Helnhart,  all  of  SalCTi,  on  the  brief),  for 
app^ants.  W.  C.  Winalow  and  S.  Sf.  Endl- 
cott,  both  of  Salem,  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
We  approve  the  finding  of  the  trial  court  as 
to  the  number  of  acres,  which  Is  admitted 
to  be  1,736.42,  according  to  the  survey  made. 
Taking  as  receipts  some  of  the  cancelled 
(Aecks  used  In  paying  the  rent,  ttiere  is  no 
question  that  a  receipt  can  be  contradicted. 
The  letter  of  J.  H.  Hartog,  the  manager  of 
the  Willamette  Valley  Irrigated  Land  Com- 
pany, dated  April  16,  1912,  "stated,  "We  are 
willing  to  pay  the  ?3.00  rental  for  the  actual 
number  of  acres  we  have  under  option,"  and 
urged  that  plaintiffs  abide  by  the  survey  then 
to  be  made. 

The  terms  of  the  leases  expressly  provided 
that  the  lessee  should  hold  the  premises  from 
December  22,  1910,  until  October  1,  1914. 
The  controversy  In  regard  to  the  time  Is 
from  October  1  to  I>ecember  22,  1910.  The 
dates  are  plain  In  the  leases,  and  the  lessee 
paid  for  the  first  six  months  from  December 
22d  to  June  22d.  The  parties  therefore  put 
their  own  construction  upon  the  agreement. 
Prom  the  writing  and  from  the  evidence  It 
ai^ears  that  the  plan  was  for  the  irrltrutlop 
company  to  Improve  the  land  and  sell  the 
same  under  the  terms  of  the  options  contain- 
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ed  In  the  leases.  It  would  seem  that  this  was 
the  main  part  of  the  privileges  for  which  the 
consideration  ,was  paid.  The  time  for  which 
the  condderatloii  or  rent  is  claimed  had  al- 
ready elapsed  when  the  Instnuuents  were 
executed.  It  Is  not  shown  that  the  lessee 
understood  or  agfjed  to  pay  for  the  priTl- 
lege  during  a  time  for  which  It  was  not 
granted,  the  land  was  snbleased,  and  the 
leases  existing  at  the  time  of  the  execation 
of  the  agreonents  In  Quesdtm  were  taken 
over  by  the  d^endant&  Plaintiffs  collected 
a  small  portion  of  rent  from  a  former  lessee 
for  the  time  for  which  the  claim  Is  now  made. 
Acconliug  to  the  assertion  of  defendant  Har- 
tog  the  subtenants  to  whom  the  land  was 
sublet  paid  as  rental  about  one-third  of  the 
consideration  paid  by  the  optionee.  No 
agreement  appears  to  luive  been  nude  as  to 
what  portion  of  the  stipulated  sum  should  be 
paid  as  rent  and  .what  part  for  the  c^on. 
To  change  the  time  of  the  lease  would  in  ef- 
fect be  making  a  new  contract  for  the  parties. 
WhatevM  the  lessors  understood  in  regard  to 
the  matter,  It  Is  dear  that  the  minds  of  the 
lessors  and  lessee  never  met  on  the  proposi- 
tion of  a  lease  for  the  full  term  of  four 
years. 

It  Is  well  settled  In  this  state  that,  in  order 
to  reform  a  contract  on  the  ground  of  mistake, 
it  must  be  alleged  and  clearly  proved  that 
the  mistake  was  mutual,  and  that  it  does 
not  suffice  that  one  of  the  parties  understood 
the  contract  should  be  one  way,  and  a  dif- 
ferent nnderstanding  was  entertained  by  the 
other  party.  Snk&dorf  r.  S.,  P.  &  S.  By.  Co., 
72  Or.  401, 143  Pac.  IIM;  Smith  v.  Interior 
Warehouse  Go.,  51  Or.  578.  9i  Pac.  SOS,  05 
Pac  490;  Hughey  t.  Smith,  6S  Or.  323,  ISS 
Pac.  OS. 

The  defendants  answered  to  the  merits, 
and  no  question  Is  raised  aa  to  the  Jurisdlo* 
tlon  of  a  court  <tf  equity  to  determine  the 
controversy.  The  decree  of  the  trial  court 
will  therefore  be  modified  so  as  to  exclude 
the  requlrfflnent  for  the  payment  for  the  leas- 
es and  options  from  October  1  to  December 
22,  1910,  and  deducting  the  sum  of  f 1,157.60, 
ther^y  reducing  the  amoimt  to  which  plain- 
tlfls  are  entitled  to  the  som  of  9301.40.  The 
trial  court  heard  all  the  particulars  and  al- 
lowed neither  party  costs.  Eatdi  party  will 
pay  his  own  costs  in  this  court 

McBBIDE,  C.  J.,  and  MOOBE  and  BUB^ 
NBirr,  JJ.,  concur. 


XBTT  V.  OBBGON  SURETY  ft  OASUAIr 
TX.  CO,* 

(Suimme  Court  of  Oregra.    April  30,  IftLS.) 

IKBOUNCK  ^si68S(4)— Patmknt  OF  pBSinuus 
—Waives  as  to  Tike. 
Under  accident  policy  providing  that  pre 
miumg  are  due  on  the  first  of  each  month,  and 
tbat  acceptance  of  a  renewal  preminm  shall  be 
optional  with  the  cmnpany,  the  insurance  being 


in  effect  from  month  to  month,  the  company 
need  not  accept  a  premium  after  the  let  of  the 
month  and  after  insured  has  been  killed,  though 
the  company's  collector  had  for  several  monuis 
been  in  the  habit  of  calling  at  insured's  office 
later  than  the  1st  of  the  month,  and  collecting 
the  premium  for  the  month  ;  this  not  proving  a 
waiver  of  the  provision  of  the  policy  as  to  future 
premiums. 

Department  2.  Appeal  from  Circuit 
Court,  Multnomah  County;  J.  P.  Eava- 
DBUgb,  Judge. 

Action  by  LUUe  Yett  against  tbe  Oregon 
Surety  ft  Casualty  Company.  Judgment  for 
defendant,  and  idalntlff  appeals.  AfSnned. 

This  was  an  action  to  recover  upon  An  in- 
surance policy.  Attached  to  the  complaint 
was  a  c<^y  of  the  policy  which,  among  other 
things,  contained  the  following  stipulation: 

"Premiums  are  due  on  the  Ist  day  of  each 
month,  in  advance,  and  must  be  so  iwid  either 
at  the  home  office  of  the  company,  or  to  such 
persons  as  may  be  designated  by  the  company  in 
writing  to  receive  them.  In  consideration  of  the 
policy  fee  of  five  dollars  and  of  the  premium  of 
$1.60,  and  of  the  application  which  is  made  a 
part  hereof,  a  copy  ot  which  is  indorsed  hereon, 
does  hereby  insure  Mr.  Charlie  E.  Yett,  an  of- 
fice manager  by  occupation,  subject  to  all  con- 
ditions and  limitations  hereinafter  contained, 
from  12  o'clock  noon,  standard  time  at  tbe  place 
and  of  the  day  this  contract  is  countersigned, 
until  12  o'clock  noon,  such  standard  time,  of 
the  1st  day  of  January,  1916,  and  for  such 
further  periods,  stated  in  the  renewal  agree- 
ments, as  the  premiums  paid  will  maintain  this 
policy  in  force.  The  acceptance  of  any  renewal 
premium  shall  be  optional  with  the  company. 
If  a  past-due  premium  shall  be  accented  on  this 
policy  by  the  company,  or  by  a  branch  office,  or 
by  a  duly  authorized  agent  of  the  company  in 
the  city,  town,  or  county  in  wliieh  the  assured 
shall  reside,  or  by  a  duly  anthorized  agent  of 
the  company  who  accepted  the  last  preminm  on 
the  pxdicy,  if  so  authorized  at  the  time  of  ac- 
ceptance of  the  past-due  premium,  such  accept- 
ance shall  reinstate  the  policy  in  fall  as  to  deatb. 
disablUt'  or  loss  resulting  from  "such  injury 
thereafter  sustained,  but  shall  only  reinstate  tiw 
policy  aa  to  disability  from  iltneas  which  be- 
gins more  than  10  days  after  the  date  of  such 
acceptance.  The  payment  of  any  past-due  pre- 
mium shall  not  continue  this  insurance  In  force 
beyond  the  Ist  day  of  the  succeeding  month. 
Under  the  payment  of  any  claim  hereunder,  any 
premium  then  due  and  unpaid  or  covered  by  any 
written  pay  order  may  be  deducted  therefr<Mn. 
No  assignment  of  or  change  in  this  policy,  or 
waiver  of  any  of  Its  conditions,  shall  be  valid, 
unless  agreed  to  in  writing  by  the  president,  a 
vice  president,  or  general  manager  of  the  acci- 
dent department  of  the  company,  and  attached 
hereto  or  indorsed  hereon." 

The  complaint  contained,  inter  alia,  tbe 
following  allegations: 

"That  the  said  Charlie  E.  Yett  was  killed  on 
the  3d  day  of  July,  1916,  in  Portland,  Or., 
solely  through  external,  violent,  and  accidental 
means.  That  it  was  and  is  the  business  usage 
and  custom  of  the  defendant,  from  the  time  of 
the  inception  of  the  said  policy  to  the  deatb  of 
the  said  Charlie  E.  Yett,  to  receive  and  receipt 
for  the  monthly  payments  of  $1.50  at  such  time* 
as  the  collector  of  said  company  should  call  for 
the  same  from  the  said  Charlie  E.  Yett  at  the 
office  of  the  said  Charlie  E.  Yett  at  the  place 
named  in  the  application  for  said  policy,  to  wit, 
the  office  of  the  C'*-  Motor  Trucking  Company, 
in  Portland,  Or.,  whether  during  tbe  month  for 
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trhicli  insurance  v&s  paid  hj  said  $1.50  or  the 
month  following.  T^t  in  accordance  with  BUch 
buRiness  usage  and  custom  of  the  defendant  the 
defendant  was  accnstomed  to  receive,  and  the 
said  Charlie  E.  Yett  was  accuEtomed  to  pay,  the 
monthly  payments  of  $1.50  to  and  through  an 
officer  of  said  company,  bearing  the  title  of  'field 
manager,'  at  the  office  of  tho  said  City  Motor 
Trucking  Comnany,  in  Portland,  Or.  That  u 
was  the  usaee  and  custom  of  the  defendant  to 
bave  its  said  field  manager  call  to  make  collec- 
tions at  the  office  of  the  said  City  Motor  Truck- 
ing Company,  and  there  receive  payment  of  the 
monthly  sums  of  $1.50.  That  during  the  months 
of  Deccmher,  1915,  and  January,  February, 
March,  April,  May,  and  Juno,  1916,  payments 
were  made  for  said  months  respectively  by  the 
said  Charlie  E.  Yett  to  Cheater  Drake,  as  sticb 
field  manager  and  collector  authorized  to  receive 
the  same  for  and  on  behalf  of  the  company,  pur- 
BDut  to  such  usage  and  custom,  at  the  office  of 
the  said  Cil?  Motor  Trucking  Company,  on  the 
following  dates,  to  wit:  For  December.  1915, 
on  November  30,  1915.  For  January,  1916,  on 
January  10,  1916.  For  February.  1916,  on 
February  12. 1916.  For  March,  1916.  on  March 
11,  1016.  For  April.  1916.  on  April  10,  1916. 
For  May,  1916.  on  May  15,  1016.  For  June, 
1916,  on  June  5,  1916.  That  the  said  Chester 
Drake  was  authorized  by  the  defendant  to  make 
8Dch  collections,  and  was  anthorized  to  collect  at 
audi  times,  and  did  ao  collect  and  receive  and 
receipt  for  said  payments  monthW  after  the 
1st  of  each  month,  as  aforesaid,  which  payments 
were  received  by  the  defendant.  That  on  or 
about  the  8th  day  of  July,  1916.  the  plaintiff 
notified  the  defendant  comnany  of  the  said  ac- 
cident and  demanded  payment  of  the  sum  of 
$400,  designated  in  said  policy  as  the  amount 
to  be  paid  for  loss  of  life,  to  the  beneficiary. 
That  the  defendant  at  said  time  refused  to  make 
payment,  and  specincally  dented  liability  on  the 
ground  that  the  premium  had  not  been  paid  for 
the  month  of  July.  1916.  That  it  is  provided 
in  said  poUe-  as  follows:  '(3)  The  acceptance  of 
any  renewal  premium  shall  be  optional  with  the 
company' — and  it  is  further  provided  therein: 
'Upon  the  payment  of  any  claim  hereunder  any 
premium  then  due  or  unpaid  or  covered  by  any 
written  pay  order,  may  be  deducted  therefrom.' 
That  defendant  has  by  its  acts  aforesaid  in  the 
matter  of  collecting  the  said  monthly  premium 
at  the  times  and  dates  and  in  the  manner  here- 
inbefore pleaded,  intentionally  and  deliberately 
led  the  said  Charlie  E.  Xett  to  believe  that  the 
acceptance  of  the  renewal  premium  would  con- 
tinue to  be  made  in  the  manner  aforesaid,  and 
that  n'^on  the  payment  of  any  claim  under  said 
policy  the  premium  then  due  or  unpaid  or  cov- 
ered by  a  vritten  pay  order,  might  be  deducted 
therefrom." 

A  general  demurrer  to  the  complaint  being 
sustained,  and  plaintiff  declining  to  plead 
further,  there  was  judgment  for  defendant, 
from  which  plaintiff  appeals- 
Sanderson  Reed,  of  Portland,  for  appel- 
lant. S.  C.  Spencer,  of  Portland  (WUbur, 
Spencer  &  Beckett,  of  Portland,  on  the 
brief),  tor  respondent 

McBRIDE,  C.  J.  (after  stating  the  facts 
as  above).  The  policy  sued  upon  Is  practi- 
cally an  insurance  from  month  to  month. 
On  December  2,  1915,  the  first  premium  was 
paid,  and  by  virtue  of  sucb  payment  deceas- 
ed stood  insured  until  January  1,  1016.  Up- 
on that  date  the  contract  of  insurance  ex- 
pired, unless  the  Insured  person  chose  to  re- 
new it  for  another  month,  by  paying  upon 
January  1, 1916,  the  sum  of  $1.50,-whlcb  pay- 


ment  renewed  the  policy  for  another  month. 
In  effect,  a  payment  of  $1.50  on  the  1st  day 
of  each  month  was  equivalent  to  the  taking 
out  of  a  new  policy  for  that  month.  The 
company  was  not  bound  to  accept  a  renewal 
premium,  even  if  tendered,  upon  the  1st  day 
of  the  month,  any  more  than  it  would  have 
been  bound  to  Insure  the  deceased  in  the 
first  Instance.  This  is  made  clear  by  a  clause 
of  the  policy  which  reads:  "The  acceptance 
of  any  renewal  premium  shall  be  optional 
with  the  company."  In  the  exercise  of  this 
option  the  company  might  accept  the  renewal 
premium  on  the  1st  of  the  month,  or  at  any 
time  during  the  month,  and  such  acceptance 
would  renew  the  policy  for  that  month;  but 
such  acceptance  could  not  ^ve  the  Insured, 
or  his  benetldary,  any  rights  beyond  those 
accruing  for  the  remainder  of  the  current 
month.  The  fact  that  for  several  months  the 
defendant's  collector  had  been  In  the  habit 
of  calling  at  the  office  of  the  insured  at  dates 
later  than  the  1st  of  the  month,  and  collect- 
ing the  premium  for  the  current  month,  does 
not  prove  a  waiver  of  any  provlMon  of  the 
policy  as  to  future  premiums.  Unless  some 
agreement  to  that  effect  is  shown,  which  is 
not  the  case  here,  the  Insured  would  not  have 
been  technically  in  default  by  failure  to  [tay 
$1.50  on  the  Ist  of  each  month.  A  default 
arises  when  a  party  falls  to  do  something 
whlcb  he  has  bound  himself  to  perform. 
Here  the  insured  had  not  bound  himself  to 
pay  any  sum  at  any  time.  The  renewal  of 
his  policy,  which,  In  legal  effect  was  the  pur- 
chase of  further  Insurance,  was  optional  with 
him.  He  could  extend  his  insurance  fr<Mn 
month  to  month  by  payment  of  the  premium 
on  the  lat  of  each  month ;  but  he  was  under 
no  contract  so  to  do,  and,  as  already  shown, 
the  defcndanj:  was  not  bound  by  any  contract 
to  continue  his  policy  in  force  from  month 
to  month,  even  upon  the  tender  of  the  usual 
premliim  upon  the  1st  of  the  month.  The 
fact  that  the  company  has  accepted  pay- 
ments after  the  1st  of  the  month  In  several 
Instances  could  not  impose  upon  It  the  duty 
of  doing  BO  indefinitely,  and  to  so  hold  would 
be  to  contradict  the  plain  terms  of  the  con- 
tract, and  to  make  obligatory  upon  defendant 
a  duty  to  renew  the  policy  from  month  to 
month,  whether  the  premium  was  paid  upon 
the  iBt  or  later.  Had  the  company  agreed 
with  Insured  that  it  would  dispense  with 
payments  upon  the  1st  of  the  month,  and 
that  a  payment  at  any  time  during  tlie  month 
for  any  number  of  months  in  the  future 
should  operate  to  renew  the  policy,  an  estoi>- 
pel  might  arise  against  It;  hut  no  sucb 
agreement  Is  pleaded,  and  the  fact  that  In 
several  instances  It  had  collected  the  premi- 
um after  the  Ist  of  the  month,  and  thereby 
allowed  the  deceased  to  reinsure,  when  It 
might  have  refused  him  that  privilege,  does 
not  argue  that  such  leniency  on  the  part  of 
the  Insurer  conferred  upon  the  insured  fu- 
ture rights  beyond  those  arising  from  the 
terms  of  his  policy. 
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The  Judgment  of  the  dradt  coort  Is  af- 

Unned. 

MOORB;  McOAMANT,  and  BEAN,  JJ., 
concur. 


MANIXY  et  aL  T.  OITT  OF  MABSHFIEIiD 
et  aL 

(Supreme  Court  of  Oregon.   April  30,  1918.) 

1.  Appeal  and  Ebbob  «s»7S0(7)  —  Assign- 
MBNT  or  Bbbob— Scope. 

An  aa^snmenc  that  "the  court  erred  In  fail- 
iiifr  to  decree  the  said  assessments  void,  and  in 
failing  to  remove  the  cloud  thereof  from  the  ti- 
tle of  plaintiffs'  real  property,"  was  sufficient 
to  raise  the  question  of  the  validity  of  8u<±  as- 
sessments on  any  ground  set  up  in  the  com- 
plaint. 

2.  Municipal  Corporations  4^294^— Pav- 
ing— Notice — Sufficienct. 

A  notice,  the  council  "deems  It  expedient 
and  necessary  to  improve,  •  •  • "  was  suffi- 
cient notice  that_paviaK  was  "proposed"  within 
Marshfield  City  Charter,  M  49,  50,  providing  for 
notice  of  improvements  proitosed  to  be  made. 

3.  Municipal  Corpobationb  ®=>513(1)  —  Lo- 
cal AssEsauBNTS— Injunction— Relief. 

In  suit  by  several  property  owners  to  en- 
join collection  of  local  assessments,  only  mat- 
ters affecting  all  of  them  can  be  liarated,  and 
an  injunction  will  not  be  granted  on  ue  ground 
that  the  lot  of  one  of  them  is  shorter  than  the 
others,  and  that  the  front  foot  mle  was  unfair. 

4.  Municipal  Cobpobations  «s»4S8,  4S9(S)— 
Local  As8E8ss£entb— Time  tor  Objections. 

A  property  owner  who  did  not  appear  at  a 
meetinx  called  on  doe  notice  to  equalize  assess- 
ments for  paving  cannot  afterward  object  that 
the  front  toot  rule  used  was  unfair  to  him,  in 
that  his  lot  was  shcnler  than  the  others. 

9.  Pleading  «ss>127(2)— Aduibbionb  in  An- 

SWEB. 

An  admission  in  an  answer  that  an  ordi- 
nance provided  for  improvement  of  the  entire 
width  of  a  street,  and  that  certain  owners  had 
been  permitted  to  have  their  property  approach- 
ed by  a  gradual  elope  from  the  inner  line  of  the 
sidewalk  to  the  lot  line  was  not  an  admlBsion  of 
an  allegation  in  the  complaint  that  the  street 
had  been  improved  for  only  a  portion  of  the  pre* 
scribed  width. 

&  Municipal  Gobfobattons  4=9204<9,  SOS. 
513(1)— Patiho—Notiob—Abbbbsicbnts— In  • 

junction, 

A  notice  that  paving  is  to  extend  a  certain 
distance  is  inrisdictional,  and  where  a  material 
part  is  abandoned  property  owners  may  enjoin 
collection  of  assessments,  and  the  city  oonncU 
cannot  accept  the  work. 

7.  Municipal  Corpobatioks  «s»506  — Pav- 
ing ASSESSBfEHIB— ABANDONHBNI^-CaNCEL- 
LATION. 

Where  action  was  bronght  to  enjoin  part  of 
paving,  qnd  the  city  unreasonably  delayed  liti- 
gating the  matter,  or  in  doing  the  work  promp^ 
Iv  on  removal  of  legal  obstacles,  assessments  for 
tne  completed  part  should  be  canceled  on  the 
ground  of  abandonment,  and  granting  of  an  in- 
junction only  until  the  city  should  complete  the 
work  was  insufficient,  because  if  the  city  should 
never  do  the  work  the  assessments  would  remain 
a  cloud  on  the  title. 

8.  Municipal  Corporations  e=>32S  —  Im- 
PB0VEMENT8— Contracts. 

In  the  absence  of  statutory  direction  to 
the  contrary,  a  ci^  may  make  an  improvemmt 
through  more  than  one  contract 


9.  Municipal  Corporations  4s»447— PAVina 
—  Abandonment  —  Avoidance  or  Assbsb- 

UENT. 

If  by  reason  of  error  or  mistake  a  city  ia 
unable  to  complete  a  part  of  proposed  pavinc 
called  for  by  ordinance  and  notice,  it  will  be 
held  to  have  abandoned  it,  nnd  the  coUecdra  of 
assessments  levied  for  the  wtrk  done  will  be 
enjoined. 

Department  2.  Appeal  from  Circuit  Conrl^ 
Cooe  County ;  John  S.  Coke,  Judge. 

Suit  by  A.  B.  Manley  and  others  ag^inat 
the  City  of  Marshfield  and  others.  ITrom 
the  decree,  plaintiffs  appeal.  Modified. 

Thla  is  a  suit  brought  to  enjoin  the  city 
of  Marshfield  and  Its  recorder  and  marshal 
from  enforcing  some  municipal  Uens  for  tne 
Improvement  of  Fourth  Street  South,  In  that 
dty,  from  the  south  line  of  Elrod  avenue  to 
the  south  line  of  Railroad  addition  to  M&rsh- 
fleld.  The  decree  of  the  circuit  court  enjoin- 
ed such  enforcement  "until  the  completion  of 
the  improvement." 

Harry  G.  Hoy,  of  Spokane,  Wash.,  tor  ap- 
pellants. James  T.  Brand,  of  Manhfleld,  for 
respondents. 

McCAMANT,  J.  ri]  Defmdants  cont«id 
that  plaintiffs'  assignments  of  error  are  In- 
sufficient to  raise  the  questions  relied  on. 
The  ninth  assignment  Is  as  follows: 

"The  court  erred  in  failing  to  decree  the  said 
assessments  void,  and  in  failing  to  remove  the 
cloud  thereof  from  the  title  of  plaintiffs'  real 
property  dMcribed  in  the  complaint" 

This  assignment  Is  sufficient  within  the 
rule  announced  in  2  R.  0.  L.  163,  3  O.  J. 
1349,  and  Hayden  v.  Astoria,  84  Or.  205,  210; 
211,  164  Pac.  729. 

[2]  It  is  next  contended  that  the  notice  of 
Intention  to  Improve  Is  iusufflclent.  The  re- 
quirements of  the  charter  on  the  subject  of 
this  notice  are  as  follows: 

"Section  49.  No  grade  or  improvement  men- 
tioned in  the  preceding  section  can  be  under- 
taken or  made  without  ten  days'  notice  thereof 
bein^  given  by  publication  in  some  newspaper 
published  in  the  city  of  Marshfield,  or  by  post- 
ug  notices  thereof  in  three  public  places  in  said 
ci^.  except  as  herein  otherwise  provided. 

"Section  50.  Such  notice  must  bo  given  by  the 
recorder  or  order  of  the  council,  and  must  spec- 
ify with  convenient  certainty  the  street  or  part 
thereof  proposed  to  be  improved,  or  of  which  the 
grade  is  proposed  to  be  established  or  altered, 
and  the  kind  of  improvement  which  is  proposed 
to  be  made." 

The  notice  posted  is  objected  to  only  on 
the  ground  that  It  stated,  "the  common  coun- 
cil of  the  dty  of  Marshfield,  Coos  county. 
Or.,  deems  it  expedient  and  necessary  to  im- 
prove. *  *  *"  I'lalutlffs  contend  that 
this  language  Is  not  equivalent  to  a  notice 
that  t-he  council  proposes  to  Improve.  While 
the  notice  given  must  comply  with  the  statu- 
tory requirements,  no  particular  form  Is  es- 
sentlaL  Bank  of  Columbia  v.  Portland,  41 
Or.  1,  T,  67  Pac.  1112.  The  language  used 
was  sufilclent  to  apprise  a  man  of  ordinary 
intelligence  that  the  specified  Improvement 
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was  contemplated  and  this  la  all  that  was 

required. 

[3]  It  Is  objected  on  behalf  of  the  plaintiff 
A.  B.  Manley  that  his  assessments  are  un- 
fair because  they  are  based  on  the  front  foot 
rule  aod  Manley's  property  has  a  depth  of  60 
feet  only,  which  is  less  than  that  of  most 
other  property  owners  who  are  charged  with 
liens  for  the  Improvement.  It  Is  held  In 
Hendry  v.  Salem,  64  Or.  152,  154,  129  Pac. 
631,  and  Smith  v.  Jefferson,  75  Or.  179,  196, 
146  Paa  809,  that,  where  a  number  of  plain- 
tiffs come  into  equity  for  relief  against  local 
assessments  levied  for  municipal  improve- 
ments, the  city  will  be  enjoined  only  on 
grounds  which  all  the  plaintiffs  are  entitled 
to  urge.  The  above  contention  is  pertinent 
only  to  the  controversy  between  the  plaintiff 
Manley  and  the  dty;  It  cannot  be  litigated 
in  this  suit 

[4]  It  altars,  furthermore,  that  on  May 
8,  1913,  the  council  resolved  to  meet  on  June 
2,  1913,  to  equalize  and  adjust  these  assess- 
ments and  that  on  May  21,  1913.  notice  of 
such  meeting  was  posted  in  three  public  and 
conspicuous  places  in  the  dty  and  remained 
so  posted  for  10  days  thereafter.  The  meet- 
ing for  purposes  of  equalization  was  held, 
but  the  plaintiff  Manley  failed  to  appear. 
No  remonstrance  was  filed,  and  the  objec- 
tion  now  urged  was  not  presented  until  this 
suit  was  brought  on  November  28,  1913.  In 
the  meantime  the  work  had  been  completed, 
except  as  hereinafter  stated.  The  plaintiff 
Manley  cannot  now  be  heard  to  say  that  the 
cost  of  the  improvemrait  has  been  unfairly 
apportioned  among  the  property  owners  In- 
terested. Wilson  V.  Salem,  24  Or.  504,  611, 
34  Paa  »,  691;  Wlngate  v.  Astoria.  39  Or. 
603,  604,  66  Pac.  082 ;  Houck  T.  fiosebnrs,  66 
Or.  238,  243,  108  Pac.  186;  Rogers  T.  Salem, 
61  Or.  321,  338,  122  Pac.  308. 

[6]  The  next  objection  urged  is  based  on 
the  following  allegations  of  the  complaint: 

"The  said  ordinance  also  provided  for  the  im- 
provemeat  of  the  said  street  for  the  entire  width 
thereof,  whereas  the  same  was  and  la  improved 
only  for  a  portion  of  the  width  and  certain  of 
the  property  owners  owning  property  abutting 
thereon  have  been  permitted  to  cause  their  prop- 
erU  to  be  approached  by  a  gradual  slope  from  a 
point  about  twenty  feet  from  the  west  line  of 
the  street,  to  the  great  damage  of  these  plain- 
tiffs and  other  persons  owning  property  abutting 
upon  said  Fourth  Street  South." 

The  answer  denies  all  portions  of  the  com- 
plaint which  are  not  afflrmatlTely  admitted. 
The  admission  applicable  to  the  forgoing  al- 
legations is  as  follows: 

"That  the  said  ordinance  provided  for  the  im- 
provement of  the  said  street  for  the  entire  width 
thereof  and  that  certain  of  the  property  owners 
owning  property  abutting  thereon  have  been 
permitted  to  cause  their  property  to  be  ap- 
proached by  a  gradual  slope." 

Plaintiffs  have  offered  no  evidence  to  sus- 
tain the  issue  raised  by  this  branch  of  the 
case  and  rely  wholly  on  the  admissions  of 
the  pleadings.  The  answer  does  not  admit 
that  the  street  has  been  improved  for  a  pois 


tlon  only  of  the  prescribed  width.  It  ap- 
peal? that  the  street  in  question  is  80  feet 
wide.  The  smooth  surface  paving  and  con- 
crete curbs  cover  24  feet  of  this'  width.  On 
each  Bide  of  the  street  are  3  feet  of  parking 
and  6  feet  of  sidewalk.  Between  the  inner 
line  of  the  sidewalk  and  the  property  line 
there  is  therefore  a  space  of  19  feet.  The 
property  owners  may  have  used  this  space 
for  a  gradual  approach  to  their  property 
without  interference  with  the  Improvement 
in  any  manner.  Plaintiffs  have  failed  to 
establish  that  In  this  respect  a  part  of  the 
contemplated  work  has  been  abandoned. 

[I]  The  remaining  contention  of  plaintiffs 
is  that  on  which  they  cliiefly  rely.  At  the 
suit  of  Southern  Pacific  Company,  an  in- 
terested property  owner,  the  aty  was  enjoin- 
ed June  30,  1918,  from  proceeding  with  so 
much  of  the  Improvement  as  lay  between  the 
south  line  of  Kruse  avenue  and  the  south 
Ihie  of  Railroad  addition  to  Marshfield.  It 
is  admitted  that  this  portion  of  the  work 
has  not  beeai  done,  and.  altboogh  the  injunc- 
tion Issued  Is  a  temporary  one.  It  seaus  to 
have  been  tn  force  when  the  case  was  tried 
Febraary  4,  1916.  Tbra«  is  evidence  that 
certain  owners  of  property  north  of  Kruse 
avenue  would  have  rmonstrated  against  an 
improTement  terminating  at  that  point.  The 
notice  posted  described  an  improvement  ex- 
tending from  tlie  txmtb  line  of  Elrod  avoiue 
to  the  south  line  of  Railroad  addition.  This 
notice  was  jurisdIcttonaL  Rubin  v.  Salem, 
58  Or.  fll,  94,  112  Pac.  713;  Jones  v.  Salem, 
63  Or.^126,  131-132,  123  Paa  1096;  Johns  v. 
Pendleton,  66  Or.  182.  196.  1S8  pac.  817.  134 
Pac.  312,  46  L.  B.  A.  (N.  8.)  090.  Ann.  Cas. 
1916B,  454:  Fry  V.  Salem.  84  Or.  184,  191, 
164  Paa  716^  The  improvement  as  made  did 
not  conform  to  the  notice.  A  material  part 
of  It  had  been  omitted  up  to  the  time  when 
the  case  was  tried. 

It  Is  well  settled  that  a  street  improve- 
ment is  an  entirety.  While  the  council  has 
power  to  accept  work  as  a  compliance  with 
the  contract  (Dunlway  v.  Portland,  47  Or. 
103,  112.  81  Pac.  945;  Hughes  v.  Portland, 
53  Or.  370,  385,  100  Pac.  942;  Rubin  v.  Sa- 
lem, 58  Or.  91,  97.  112  Pac.  713;  Hendry  v. 
Salem,  64  Or.  129  Pac.  631:  Lawrence 
V.  Portland,  85  Or.  686,  594,  167  Pac.  587), 
the  council  cannot  accept  work  which  pal- 
pably and  confessedly  does  not  cover  the 
ground  prescribed  by  the  contract  (Berwind 
V.  Galveston  Company,  20  Tex.  Olv.  App.  426, 
50  S.  W.  413).  An  abandonment  of  a  mate- 
rial portion  of  the  improvement  specified 
will  avoid  the  assessments.  28  Gyc.  1008, 
1009;  Hamilton's  Law  of  Special  Assee6<- 
ments,  463;  People  v.  Grover,  203  111.  24, 
67  N.  E.  165;  St  John  v.  East  St  Louis, 
136  111.  207.  27  N.  E.  543.  A  substan- 
tial departure  from  the  scope  and  extent 
of  the  improvement  as  defined  In  the 
notice  will  entitle  the  property  owners  to 
enjoin  the  collection  of  the  aasedsments. 
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Dougherty  v.  Hitchcock.  35  Cal.  512,  523; 
Stockton  V.  Whitmore,  50  Cal.  554;  McBean 
7.  Redlck,  96  Cal.  191,  31  Pac.  7;  Fry  v. 
Salem,  84  Or.  184,  188,  164  Pac.  715.  The 
parties  Interested  may  favor  an  Improve- 
ment as  an  entirety  and  be  opposed  to  the 
making  of  a  part  of  the  Improvement.  It  Is 
unfair  to  give  notice  of  an  Improvement 
which  will  appeal  to  property  owners  as 
likely  to  enhance  the  value  of  their  property 
and  to  abandon  a  part  of  the  Improvement 
after  the  time  for  remonstrance  has  expired. 

[7-1]  The  circuit  court  was  Impressed  with 
the  importance  of  these  considerations.  Its 
decree  restrained  the  collection  of  these  as- 
sessments until  the  completion  of  the  im- 
provement. Is  this  relief  adequate  to  the 
rights  of  plaintiffs?  Can  It  he  said  on  this 
record  that  the  dty  has  abandoned  the  Im- 
provement of  that  portion  of  the  street  ly- 
ing south  of  Kruse  avenue?  In  the  absence 
of  statutory  direction  to  the  contrary,  the 
city  may  make  the  improvement  through 
more  than  one  contract.  28  Cyc.  10S& ; 
1  Page  ft  Jones  on  Taxation  by  Assessment, 
523. 

We  think  the  relief  granted  plaintiff  falls 
short  of  that  to  which  they  are  entitled.  The 
decree  empowers  the  city  to  keep  the  pro- 
ceeding In  its  present  situation  indefinitely. 
While  the  dty  cannot  collect  these  assess- 
ments, the  title  of  plaintiffs  remains  clouded 
by  them.  They  interfere  with  the  sale  and 
Incumbrance  of  plaintiffs'  property.  The 
record  In  the  suit  brought  by  Southern  Pa- 
cific Company  Is  not  before  us.  If  the  claims 
of  this  Utlgant  are  meritorious,  th^  are  bas- 
ed on  some  error  or  mistake  for  which  the 
city  Is  responsible.  If  by  reason  of  such 
error  or  mistake  the  dty  Is  unable  to  com- 
plete the  lmproT«nent  called  for  by  Its  or- 
dinance and  by  the  notice  posted  pursuant 
thereto,  It  should  be  held  to  have  abandoned 
the  portion  of  the  Improyemoat  not  carried 
OQt  In  any  event  It  was  the  duty  of  the 
city  to  litigate  the  Injunction  salt  with  the 
Soatbem  Pacific  Company  within  a  reasona- 
ble time.  The  courts  are  open  for  tbe  trana- 
action  of  business,  and  It  was  within  the 
power  of  the  dty  to  press  this  suit  to  decree 
without  undue  delay.  The  dty  la  also 
chargeable  with  the  duty  of  completing  the 
Improvement  ^mptly  on  the  removal  of  the 
legal'  obstacles  thereto.  If  tbe  dty  Is  In  de- 
fault In  either  of  these  respects  it  should  be 
held  to  have  abandoned  the  Improvement 
south  of  Krnse  avenue.  If  this  portion  of 
the  Improvement  has  been  abandoned,  platn- 
tlfls  are  entitled  to  the  cancellation  of  the 
assessments.  No  reason  la  suf^iested  by  the 
record  which  would  excuse  the  city  from 
disposing  of  tbe  Injnnctltm  suit  and  com- 
pleting the  work  within  the  time  which 
elapsed  between  June  30, 1913,  when  the  pre- 
liminary lnJunctl(Hi  was  granted,  and  Febru- 
ary 4,  1916,  when  the  case  was  tried.  But 


this  question  has  not  been  briefed  or  ar- 
gued, and  there  may  be  matters  relevant  to 
its  determination  which  are  not  presented 
by  this  record. 

The  decree  of  the  drcuit  court  will  there- 
fore be  modified  so  as  to  provide  that  tbe 
decree  is  without  prejudice  to  the  right  of 
plaintiffs  to  move  for  the  cancellation  of  tbe 
as'sessments  in  question  on  proof  tliat  a 
reasonable  time  has  expired  to  terminate  the 
litigation  and  complete  the  Improvemrat 
specified.  Plaintiffs  will  recover  costs  In 
this  court 

McBRIDE.  O.  J.,  and  MOORB  and  BEAN, 

JJ.,  concur. 

KENNEY  V.  HURLBURT,  Sheriff,  et  al.* 
(Supreme  Court  of  Oregon.   April  30, 1916.) 

1.  Chattel  Mostgaoes  <^P=>18T— Vauditt. 

Where  tbe  lender  to  the  purchaser  of  a  stock 
of  goods  made  the  loan  in  good  faith  and  took  a 
chattel  mortgage  on  the  stodc  as  security,  be- 
lieving that  the  mortgage  was  security,  and  such 
mortgage  was  not  given  for  tbe  beneSt  of  thtt 
purchaser  of  tbe  stock  of  goods,  tbe  proceeds  of 
any  sales  to  be  paid  to  the  mortgagee  or  used 
in  purchase  of  new  stock  to  come  under  tbe 
mortgage  and  to  replace  that  sold  at  the  incep- 
tion of  the  transaction  the  mortgage  was  valid 
aa  between  the  lender  and  the  purchaser. 

2.  Chattei,  Mortoaoes  «=>18—Futube- Ac- 
quired Pebsonalty— Fluctuating  Stock- 
Validity. 

A  chattel  mortgage  upon  future-acquired 
personal  property  or  a  fluctuating  stock  of 
goods  is  valid  as  bstwem  mortgagor  and  mwt- 
gagee. 

3.  CHAirai.  MOBTOAOBB  ^salOS— Futdbx-Ao- 
QUiRBD  Pebsonaltt— Fluctuating  Stock- 
Perfection  OF  Lien, 

Though  a  chattel  mortgage,  executed  in 
good  faith  by  the  purchaser  of  a  stock  of  goods 
to  the  person  who  lent  him  money  to  enable 
him  to  make  the  purchase  was  Invalid  as 
against  the  creditors  of  the  purchaser,  it  being 
upon  a  fluctuating  stock  of  goods,  the  lender's 
mortgage  lien  was  perfected  when  he  was  put  in 
possession  of  the  merchaudise  by  the  purchaser, 
the  mortgage  operating  as  an  executory  agree- 
ment which  subjected  after-acquired  goods  to 
the  mortgagee's  lien  on  his  taking  possession  be- 
fore tbe  rights  of  third  persons  intervened. 

4.  Chattel  Mobioaobs  ^sslOS— Futdri-Ac- 
QuiBED  Pebsonaltt— FLncTUATiNG  Stock- 
Subjection  TO  Lien. 

Mere  existence  of  claims  of  creditors  of  the 
mortgagor,  without  attachment  or  seizure  upon 
execution,  was  not  an  intervention  of  the  rights 
of  third  persons,  preventing  subjection  of  aft- 
er-acquired goods  to  the  lien  of  a  chattel  mort- 
gage on  tbe  mortgagee's  taking  possession  be- 
fore the  rights  of  third  persons  Intervened. 

5.  Chattel  Mortgages  «=>1!»8— Future- Ac- 
QUiKED  Personalty— Fluctuating  Stock— 
Riouts  of  Moetgaoee. 

Where  money  was  lent  to  enable  the  borrow- 
er to  purchase  a  stock  of  goods,  and  the  len- 
der took  a  chattel  mortgage  on  the  fluctuating 
stock,  authorizing  him,  in  case  of  default,  to 
take  possession  of  the  goods  and  sell  tliem  at 
private  sale  without  notice  to  pay  the  borrow- 
er's note,  the  fart  that  tlie  lendpr,  when  he  took 
possession  under  the  stipulation  and  was  pro- 
ceeding in  good  faitli  to  sell  the  property,  was 
Dot  unmiudful  of  the  claims  of  unsecured  cradi* 
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tors  and  offered  and  proposed  to  get  all  he  coold 
out  of  the  property  for  them,  did  not  lessen  nor 
defeat  hia  security. 

D^artmoit  2.  Appeal  from  Circuit  Conrt, 
MuUnoinali  Counly;  Robert  O.  Morrow, 
Judge. 

Solt  by  G.  W.  Kenney  against  T.  M.  Hurl- 
bnrt,  Sheriff  of  Maltnomah  County,  Or.,  H.  J. 
Pulfer,  R.  Ij.  Sabln,  Individually,  as  receiver, 
and  as  trustee  In  bankruptcy,  and  tbe  Pulfer 
Mercantile  Company.  From  a  decree  for 
plaintiff,  Sabln,  individually,  as  receiver,  and 
as  trustee,  appeals.  Decree  affirmed. 

This  Is  a  suit  to  foreclose  a  chattel  mort- 
f:age  on  the  fixtures  and  stock  of  goods  and 
merchandise  executed  by  H.  J.  Pulfer  to 
plaintiff,  and  to  enjoin  the  sheriff  from  sell- 
ing the  property  on  execution,  pursuant  to  a 
Judgment  rendered  against  the  Pulfer  Mer- 
cantlle  Company,  a  corporation.  All  the  de- 
fendants, except  R.  L.  Sabln,  in  the  several 
capadtles  In  which  he  appears,  defaulted, 
so  that  the  only  issues  to  be  tried  are  those 
existing  between  the  plaintiff,  Kenney,  and 
the  defendant  Sabdn.  Plaintiff  holds  a  prom- 
issory note  for  $3,500  executed  to  him  on  Au- 
gust 10,  1914,  by  H.  J.  Pulfer,  and  a  chattel 
mortgage  securing  the  same  executed  on  that 
date,  covering  the  stock  and  fixtures  of  the 
business. 

On  May  24,  1915,  while  a  balance  of  the 
note  remained  unpaid  and  Pulfer  was  In  de- 
fault, he,  being  then  In  possession  of  tbe  prop- 
prty,  surrendered  up  the  personal  property  to 
the  plaintiff  under  the  chattel  mortgage. 

The  complaint  alleges  the  execution  of  the 
note  and  mortgage  and  the  breach  of  the  con- 
ditions thereof.  Sahin's  answer  alleges  that 
tbe  Pulfer  Mercantile  Company,  a  corpora- 
tion, prior  to  August,  1914.  acquired  the  stock 
ot  goods  and  fixtures  mentloaed  from  U.  J. 
Pulfer,  and  that  the  business  of  buying  and 
selling  was  conducted  by  the  corporation; 
that  after  the  execution  of  the  mortgage  dif- 
ferent creditors  sold  goods  to  the  corporation 
which  became  part  of  the  stock;  that  such 
sales  were  made  without  the  knowledge  of 
the  mortgage  made  by  Pulfer;  that  Sabln,  as 
assignee,  instituted  an  action  against  the 
company  for  $1,4S4.93,  and  attached  the  per- 
sonal property.  The  answer  shows  bis  ap- 
pointment as  recover  of  the  Pulfer  Mercan- 
tile Company,  a  corporation,  a  bankrupt,  and 
his  election  as  trustee.  It  further  avers  tliat 
tbe  chattels  mratiwed  in  the  exhibits  to  tbe 
complaint  do  not  comprise  the  list  of  goods 
In  the  hands  of  either  H.  J.  Pulfer,  or  Pulfer 
Mercantile  Company,  at  the  time  of  the  exe- 
cution of  the  chattel  mortgage,  and  that  tbe 
larger  portion  of  the  goods  on  hand  in  Au- 
gust, 1914,  were  subsequently  dlsiiosed  of. 
The  r^ly  put  In  issue  many  of  the  allega- 
tions of  the  answer. 

The  court  found  tliat  the  goods  when  deliv- 
ered to  the  plaintiff  under  his  mortgage  were 
the  property  of  Pulfer,  and  not  of  the  compa- 
ny, and  were  bo  owned  when  Sabin  was  ap- 1 


pointed  receiver  and  they  were  attached; 
ttiat  afterwards,  in  August,  1016,  B.  L.  Sabin, 
as  such  trustee,  sold  the  remaining  personal 
property  of  which  he  had  taken  possession 
for  the  sum  of  $2,400,  so  tliat  the  entire  fund 
realized  therefrom  and  now  In  the  hands  ot 
defendant  Sabln,  as  such  trustee,  is  the  sum 
of  92,452.20;  which  is  made  iq)  of  the  follow- 
ing items:  Perishable  property,  $52.20 ;  store 
fixtures,  $529;  and  stock  of  merchandise,  $lr 
871;  that  it  was  agreed  in  open  court  between 
the  parties  that  this  fund  should  be  treat 
ed  and  considered  in  the  hands  of  tbe  trustee 
as  the  personal  property  itself;  that  on  Feb- 
ruary 25, 1Q15,  defendant  Pulfer  and  plaintiff 
entered  into  an  agreement  whereby  the  for- 
mer was  to  transfer  to  the  latter  from  time 
to  time  certain  accounts  or  choses  in  action 
against  customers  to  whom  goods  had  been 
sold  on  credit,  and  that  as  they  were  collect- 
ed by  plaintiff  the  proceeds  thereof  were  to  be 
applied  In  part  payment  of  his  note,  pursuant 
to  which  Pulfer  did  transfer  certain  of  tbe  ac- 
counts to  plaintiff ;  that  plaintiff  has  realized 
from  these  accounts  and  choses  In  action  and 
from  the  sale  of  a  team  of  horses,  harness, 
and  wagon  the  sum  of  $1,729.26,  which  should 
be  credited  on  plaintiff's  note  as  of  February 
25,  1915,  at  which  time  there  was  due  on  the 
note  the  sum  of  $3,500  principal,  and  $140  in- 
terest; that  on  February  25,  1915,  after  the 
application  of  this  sum  so  realized,  there  re- 
mained due  and  unpaid  on  the  note  the  sum 
of  $1,910.74,  no  part  of  which  has  been  paid. 
The  circuit  court  decreed  that  plaintiff's  chat- 
tel mortgage  be  foreclosed  as  a  first  lieu  upou 
the  goods  to  satisfy  the  balance,  $1,910.74, 
with  Interest  at  8  per  cent,  per  annum  from 
February  25,  1915.  The  sum  of  $400  was  al- 
lowed as  attorneys'  fees,  and  a  further  sum 
for  costs  of  brining  suit 

Roscoe  C.  Nelson  and  Sidney  Tdser,  both  ttf 
Portland  (Beach,  Simon  &  Nelson,  of  Portr 
land,  on  the  lu^lef),  for  appellant  Milo  C 
King,  of  Gresham,  and  E.  B.  Seabrook,  of 
Portland  (Malarkey,  Seabrook  &  D]tH>le,  ot 
Portland,  on  the  brief),  for  ret^ondent 

BEAN,  3.  (after  stating  the  facts  as  above) 
The  vital  question  in  the  case  is  as  to  the 
ownersliip  of  the  personal  property  at  the 
time  of  the  execution  of  plaintiff's  chattel 
mortgage  and  at  the  time  of  the  taking  pos- 
session thereof  by  Kenney  under  the  terms  of 
such  mortgage.  Upon  this  point  the  rights  of 
tlie  plaintiff  and  defendant  must  stand  or 
fall. 

In  February,  191^  H.  J.  Pulfer  entered 
into  the  general  mercantile  business  In  tbe 
town  of  Gresham,  purchasing  of  Bragg  & 
Duncan,  a  retiring  concern,  their  stock  in- 
voiced at  approximately  $1,900;  and  fixtures 
at  about  $1,200.  In  order  to  buy  the  pr<wert} 
and  practically  as  one  transaction,  Pulfer  ob- 
tained $1,000  from  his  wife  and  negotiated 
a  loan  from  plaintiff,  Kenney.  To  secure  the 
payment  of  the  latter  loan  Pulfer  executed 
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a  diBttd  mortgage  on  the  stock  ot  goods  and 
fixtures  to  Eenney.  On  August  10,  1914, 
Kamey  loaned  Pulfer  an  additional  $1,000, 
takii^  a  new  mortgage  on  the  merchandise 
and  flxtum.  The  mortgage  described  the 
diattcte  as  "that  certain  stock  of  general 
merchandise  consisting  of  *  *  *  and  all 
additions  which  dtiall  hereafter  be  made  to 
such  stock  similar  in  kind  to  those  above  set 
forth,  or  otherwise,"  and  the  same  were  lo- 
cated, "together  with  all  of  the  fixtures  of 
every  kind  and  nature  in  said  buildings,  be- 
ing the  stock  and  fixtures  formerly  owned  by 
Messrs.  Bragg  &  Duncan,  of  Gresham,  county 
of  Multnomah,  state  of  Oregon,  and  all  addi- 
tions made  tbereto."  Then  follows  the  provi- 
sion: 

"It  is  UDderstood  and  agreed,  however,  that 
the  aaid  H.  J.  Pulfer  shall  hold  and  retain  the 
ppssession  of  said  chattels  as  the  agent  of  O. 
W.  Kenney,  of  Gresham,  county  of  Multnomah, 
state  of  Oregon ;  that  none  of  the  chattels  shall 
be  sold  unless  the  said  H.  J.  Pulfer,  as  the  agent 
of  said  G.  W.  Konney,  riiall  keep  a  strict  ac- 
count thereof  and  render  a  strict  accounting 
thereof  to  the  said  G.  W.  Kenney,  applying  aU 
the  proceeds  received  from  said  sale  either  in 
payment  of  the  obligatioD  secured  by  this  in- 
strument or  in  purcnasing  new  sto<»  to  take 
the  place  of  that  sold,  which  aaid  new  stock 
sUall  thereby  come  under  the  operation  nl  this 
mortgage." 

The  chattel  mortgage  was  duly  placed  upon 
the  records  of  Multnomah  county.  Pulfer  op- 
erated the  business  under  the  name  ot  Pulfer 
Mercantile  Company,  selling  goods  and  pur- 
chasing others.  Mo  strict  account  thereof 
was  rendered  to  Kenney  until  February,  1915, 
when  he  insisted  upon  being  paid  a  portion, 
and  several  accounts  dne  Pulfer  tor  goods 
sold  were  transferred  to  Kenney  to  be  collect- 
ed and  credited  on  the  mortgage  debt 
Other  accounts  were  also  turned  ovw  to  him 
in  like  manner  from  time  to  time,  and  the 
money  realized  thwefrom  credited  on  the 
note.  On  May  24,  1015,  K^mey  took  posses- 
sion of  all  the  stock  <^  goods  and  the  fixtures 
then  in  the  stoxe,  and  posted  a  notice  ot  tore- 
closure  on  tiie  store  door.  Oa  S^mary  14, 
1914,  H.  J.  Pulfer.  his  wife,  a  B.  PoU^.  and 
D.  M.  Boberts  signed  articles  of  Incorporation 
of  Pvlter  Mercantile  Company.  H.  J.  Pulfer 
subscribed  for  one  share  of  the  stock  thereof ; 
Mrs.  Pulfer  subscribed  for  98  shares,  and  D. 
M.  Roberts  for  one  share,  making  100  shares 
total  capitalization.  Huso  parties  held  a 
stocfcholdns*  meeting.  The  papers  were  pre- 
pared in  Portland,  and  Bw  minutes  of  a  di- 
rectOTs'  meeting  were  written  up  and  delim^ 
ed  to  Pulfer,  with  instructlcHis  that  after  the 
articles  of  Incorporation  were  filed  with  the 
corporation  cranmlssloner  a  meeting  of  the  dl* 
rectors  should  be  hdd  at  Gresham,  and  the 
minutes  thai  utilized.  It  does  not  appear 
that  any  such  meeting  was  afterward  held. 
About  April,  U14,  It  was  prt^sed  by  Pulf«r 
that  K«ui^  would  consent  to  turning  over  to 
the  corporation  the  personal  property  mwt- 
gaged  to  him,  and  that  in  lieu  of  the  dmttd 
mortgage  the  96  shares  ot  the  corporate  stock 


subscribed  for  by  Mrs.  Pulfer  should  bepledg* 
ed  to  secure  the  paymait  of  his  note.  Kenney 
was  urged  to  agree  to  this  plan,  and  the  arti- 
cles of  incorporation  were  filed  In  Salem  and 
in  the  county  clerk's  office  In  May.  The  or- 
ganization fee  and  llcmse  fee  to  July  1, 1914, 
were  paid  and  a  ccmtract  was  pr^Mued  toe 
plaintiff  to  sign  to  effect  the  inr(^osal.  Ken- 
ney considered  the  matter  for  a  time,  and  aft- 
er consulting  his  banker  refused  to  make  the 
change.  The  stock  of  goods  and  fixtures  was 
never  transferred  to  t^e  o(»p<n«tion,  nor 
was  there  ever  any  attempt  to  do  so  or  pre- 
tense that  the  same  had  been  don&  Mo 
change  was  made  by  Pulf«  in  the  m^hod  of 
doing  business.  On  May  39,  1915,  defendant 
Sabln,  as  tin  representative  ot  various  cred- 
itors, procured  an  attachment  on  the  stock  of 
goods  and  fixtures  In  an  action  against  Pnlfw 
Mercantile  Company,  a  corporation.  Pur- 
suant to  such  attadunent  the  dieriff  took  pos- 
ses8i(m  of  the  p»«mal  property.  A  trial  of 
the  rights  of  the  pr<^perty  as  betwem  Pulfer 
and  the  ccnporatlon  by  a  sheriff's  Jury  re- 
sulted in  a  verdict  that  the  pnverty  b^onged 
to  the  former,  and  not  to  the  latter.  Defend- 
ant Sabin  ftimlBhed  a  bond  to  protect  the 
sheriff,  and  directed  a  sale  of  the  merchan- 
dise and  fixtures  upon  executiwi  upon  the 
Judgment.  This  suit  was  then  cmnmenced. 
On  July  1, 1916,  bankruptcy  proceedings  were 
instituted  in  the  federal  court  against  Pul- 
fer Mercantile  Company,  a  corporation,  and 
Sabln  was  appointed  receiver.  .A^llcation 
was  made  to  the  fMeral  court  for  leave  to 
make  said  receiver  and  any  trustee  who 
might  afterwards  be  app<dnted  parties  to  this 
suit,  and  the  federal  court  ordered  that  the 
same  might  be  don^  and  that  the  Issue  of 
ownership  of  sold  pn^terty  be  determined  In 
the  state  court;  It  having  first  obtained  Ju- 
risdiction over  the  said  personal  property. 
Thereupon,  Sabln,  as  recover,  and  as  trustee, 
was  made  a  party  defrai^nt  herein,  and  sup- 
pltnnental  complaints  were  filed  against  htm. 
The  property  was  sold,  and  the  proceeds  are 
held  in  lien  thereof. 

The  defendant  Sabln  ctmtends  that  the 
chattd  mortgage  of  plaintiff  was  invalid  for 
the  reason  that  the  stock  of  goods  was  left 
In  the  possession  of  the  mortgagor  with  pow- 
er of  disposition  thereof,  under  the  rule  fol- 
lowed in  Orton  v.  Orton,  7  Or.  47S,  481,  4S3, 
33  Am.  Bep.  717,  Aiken  t.  Pascall,  19  Or.  498, 
24  Pac.  1039,  and  Sabln  v.  Wllkln^  81  Or. 
480,  456,  458,  48  Pac.  425,  37  L  R.  A.  46S. 
Sabln  further  ass«'ts  that  the  property  at  the 
time  of  the  attachmrat  was  owned  hy  Pnlfer 
Mercantile  Company,  a  corporation.  We  find 
that  the  title  to  the  stock  of  goods  and  fix- 
tores  at  the  time  oi  the  execution  of  plain- 
tiff's first  diattel  mortgage  jpassed  from 
Bragg  &  Duncan  to  H.  J.  Pulfer,  and  was  nev- 
er transferred  to  the  corporatirai.  and  that 
H.  J.  Pulfer  was  the  lawful  owner  of  the 
property  at  the  time  of  the  executiim  of  both 
of  plaintiff's  mtntgages. 

[1  ]  In  r^rd  to  the  question  ot  the  fore* 
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of  the  mortgnge  It  will  be  noticed  that  H.  J. 
Palfer  was  by  tlie  terms  thereof  not  given  an 
unquallfled  right  to  s^  ttw  goods,  but  only 
unless  he  should  "keep  a  strict  account," 
render  the  same  to  Keaney,  and  apply  the 
proceeds-  to  the  payment  of  the  mortgage  debt 
or  In  parchaslng  new  stock  to  take  the  place 
ofthat  sold.  It  must  be  conceded  that  there 
was  no  actual  fraud  In  the  transaction.  Ken- 
ney  loaned  the  money  to  Pulfer  in  good  faith, 
and  took  the  mortgage  believing  that  It  was 
security.  It  was  not  0ven  for  the  benefit  of 
Pulfer  In  any  sense  of  the  word.  Therefore 
at  the  Inception  of  the  transaction  the  chat- 
tel mortgage  was  valid  as  between  Kenney 
and  Pulfer.  On  May  24,  1915,  Kenney,  the 
mortgagee,  took  complete  possession  of  the 
mortgaged  property  with  the  Intention  of 
holding  the  same,  and  continued  in  such  po»- 
flesslon  until  the  time  of  the  attachment  The 
right  of  Pulfer  to  hold  possession  of  or  to 
sell  any  of  the  goods  ceased  at  that  time. 
There  was  then  no  other  Hen  upon  the  mer- 
chandise^ The  creditors  for  whom  the  claim 
is  made  by  the  receiver  are,  strictly  qpeaking, 
those  of  Pulfer  Mercantile  Ctnnpany,  a  corpo- 
ration, and  not  of  H.  J.  Pulfer. 

[2]  Viewing  the  matter  In  the  light  most 
favorable  to  such  creditors,  a  diattel  mort- 
gage upon  future-acquired  personal  prc^erty 
or  a  fluctuating  stock  of  goods  Is  valid  as  be- 
tween the  mortgagor  and  mortgagee.  Flana- 
gan Bank  v.  Graham,  42  Or.  408,  71  Pac.  137, 
790;  Peterson  v.  Sabln,  214  Fed.  234,  130  C. 
C.  A.  608;  Morton  v.  Williamson,  72  Ark. 
390,  81  S.  W.  235 ;  Trust  Co.  v.  Clay  Co..  70 
N.  J.  Eq.  550,  67  Atl.  107S;  R.  R.  Co.  v. 
Mercantile  Co.,  31  Ter.  Civ.  App.  196.  71  S. 
W.  797;  Export  Co.  v.  Lee,  193  Fed.  M7, 113 
C.  C.  A.  515. 

[S,  4]  Although  the  chattel  mortgage  exe- 
cuted by  H.  J.  Pulfer  to  plaintiff  in  good 
faith  was  Invalid  as  against  the  creditors 
of  the  mortgagor.  It  being  upon  a  fluctuat- 
ing stock  of  goods,  the  lien  was  thereby  per- 
fected when  the  mortgagee  Kenny  was  put 
In  possession  of,  the  merchandise  on  May 
24th  by  Pulfer,  the  mortgagor.  The  mort- 
gage operated  as  an  executory  agreement 
which  subjected  the  after-acquired  goods  to 
the  lien  of  the  mortgage  upon  the  mortgagee 
taking  possession  of  the  goods  l>efore  the 
Tights  of  third  pwsona  Intervmed.  The  ex- 
istence ot  claims  of  creditors  without  attach- 
ment or  seizure  upon  execution  was  not 
such  an  intervratlMi.  6  Gyc.  1051;  Wasser- 
man  v.  McDonnell,  190  Bfass.  326,  76  N.  B. 
1)00;  AUen  v.  Goodnow,  71  Me.  420;  Deer- 
hig  T.  Cobb,  74  Me.  832.  43  Am.  Rep.  696; 
Williamson  T.  Nealey.Sl  Me.  447,  17AU.404: 
WiUlams  v.  Noyes  Mfg.  Ca,  112  Me.  408.  92 
AtL  482,  Ann.  Cas.  1916D,  1224;  In  re  Nat. 
Valve  Co.  (D.  a)  140  Fed.  679;  In  re  Nat. 
•Grocer  Co.,  181  Fed.  88,  104  a  a  A,  47,  30 
L.  R.  A.  (N.  982 ;  In  re  Hurley  (D.  CO 
186  Fed.  8S1;  Johansen  Bros.  Shoe  Co.  v. 
AUes,  197  Fed.  274.  116  C.  C.  A.  636 ;  In  re 
Mantk^  eta.  Oo.  (D.  a)  202  Fed.  275;  Peo- 


ple V.  Bristol,  35  Mich.  28;  Eddy  v.  McCall, 
71  Mich.  497,  39  N.  W.  734;  Louden  v.  Vln- 
ton,  108  Mich.  313,  66  N.  W.  222;  Little  v. 
Mena  Nat  Bank,  97  Ark.  57,  133  S.  W.  166; 
Burford  v.  First  Nat.  Bank,  30  Ind.  App. 
384.  66  N.  E.  78;  Campbell  v.  Quinton.  4 
Kan.  App.  317,  45  Pac.  914 ;  Petring  v.  Ohris- 
ler.  90  Ma  W9,  3  S.  W.  406;  Francisco  v. 
Ryan.  54  Ohio  St  807,  43  N.  E.  1045,  56  Am. 
St.  Rep.  711;  Cooper  v.  Rouse,  130  N.  C. 
202,  41  S.  B.  98. 

In  Currle  v.  Bowman,  25  Or.  3W,  381,  35 
Pac.  848,  852,  in  discussing  the  validity  of  a 
similar  mortgage,  Mr.  Justice  Lord  said: 

"To  avoid  a  mortgage  or  other  conveyance  as 
fraudulent  and  void,  there  must  be  a  real  design 
on  the  part  of  the  mortgagor,  in  which  the 
mortgagee  participated,  to  withdraw  hia  prop- 
erty from  the  claims  of  hia  creditors,  •  *  * 
A  debtor  has  a  right  to  secure  a  creditor,  and, 
if  he  does  so  by  giving  a  mortgage,  it  is  what 
the  law  admits  to  bo  rightful,  although  the  ef- 
fect will  be  to  hinder  other  creditors,  and  he 
ao  intends;  yet,  if  such  mortgage  is  accepted 
in  good  faith,  it  is  not  a  fraudalent  hindrance, 
because  the  debtor  has  not  disposed  of  his  prop- 
erty in  a  way  to  prevent  its  application  to  the 
aatiafaction  of  his  bona  fide  debts"— citing  Sa- 
bin  V  Columbia  Fuel  Co..  25  Or.  IS,  84  Pac. 
692,  85  Pac.  854,  42  Am.  St  Rep.  756. 

In  Sabln  v.  Wilklns.  81  Or  450,  457,  43 
Pac.  425,  426  (37  L.  R.  A.  466),  Mr.  Justice 
Wolverton  said: 

"The  intent  and  purpose  of  the  parties  in  giv- 
ing and  receiving  a  chattel  mortgage  is  the 
test  of  its  validity  at  its  inception,  but,  as  it  is 
a  thine  capable  of  modificadon  by  subsequent 
agreement,  either  expressed  or  Implied,  by  co- 
operative and  willful  disregard  of  its  terms  nnd 
conditions,  it  is  a  prerequisite  to  its  continuing 
validity  that  good  faith  and  folr  dealing  be 
maintained  toward  those  whose  interests  may  bi> 
affected  hy  it.  A  chattel  mortgage  given  pri- 
marily for  the  benefit  ot  the  mortgagor  is  void  as 
against  creditors  from  the  beginning." 

In  Little  V.  Mena  Nat  Bank,  97  Ark.  57, 133 
S.  W.  166,  It  was  held  that  a  mortgage  of  a 
stock  of  lumt)er  authorizing  the  mortgagor 
to  continue  sales,  but  requiring  him  to  keep 
the  stock  up  to  a  stated  value,  Is  valid  be- 
tween the  parties,  and  constitutes  a  lien  on 
tbe  property  against  every  person,  except 
subsequent  purchasers  and  creditors  acqulr^ 
Ing  a  specific  Hen  on  the  property.  In  Allen 
V.  Goodnow,  supra,  we  find  that,  where  tbe 
parties  to  the  mortgage  contract  that  the 
mortgagor  may  sell  from  the  stock  of  goods 
mortgaged  In  the  regular  course  of  trade, 
replenishing  the  stock  with  new  goods  which 
shall  be  subject  to  the  same  lien,  as  between 
them  the  title  to  the  newly  acquired  stock 
In  trade  vests  In  the  mortgagee.  In  Re  Na- 
tional Valve  Oft  (D.  C.)  140  Fed.  679,  681, 
afilrmed  In  149  Fed.  54,  79  C.  C.  A.  76,  we 
find  it  is  definitely  decided  that  a  stipula- 
tion in  a  diattel  mortgage  that  It  diall  be 
a  lien  on  any  goods  the  mortgagor  may  there- 
after purchase  and  place  in  stock  to  supply 
the  place  of  those  he  stwuld  sell,  while  not 
creating  a  present  lien,  nor  a  Uen  when  and 
as  the  goods  are  purchased,  constitutes  a 
valid  contract  for  a  Uen  on  such  acquired 
property*  and  that  possession  thereto  law- 
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fully  taken  by  the  mortgngee,  has  the  same 
elTect  of  protecting  It  in  his  hands  from  the 
claims  of  the  mortgagor's  creditors  as  has 
possession  taken  of  property  owned  by  the 
mortgagor  at  the  time  of  the  execution  of 
the  mortgage.  See,  also,  Francisco  v.  Ryan, 
Biipra. 

"In  equity,  while  a  chattel  mortgage  of  after- 
acquired  property  pauses  no  title  to  such  prop- 
erty, it  operates  to  create  an  equitable  interest 
in  the  mortgagee  under  the  mnxim  tbat  equity 
considers  that  as  done  which  ought  to  be  done; 
the  mortgage  being  deemed  to  be  an  executory 
agreement  which  attaches  to  the  property  vhra 
acquired."    5  R.  C.  L.  §  27. 

See  Borden  v.  Croak,  131  111.  68,  22  N.  E. 
793,  19  Am.  St.  Rep.  23;  Wright  v  Blrch- 
ner.  72  Mo.  179,  37  Am.  R*>p.  433;  McCaffrey 
V.  Woodin,  65  N.  Y.  459.  22  Am.  Rep.  644; 
Akers  V  Rowan,  33  S.  C.  451,  12  S.  E.  163, 
10  L.  R.  A.  705;  riomer-Gaylord  Co.  v.  Faw- 
cett,  50  W.  Va.  487.  40  S.  E.  564,  57  L.  R-  A. 
869;  Holroyd  v.  Marshall,  10  H.  L.  Oas.  191, 
33  L.  J.  Ch.  193,  9  Jur.  N.  S.  213,  7  L.  T. 
M.  S.  172,  11  W.  R.  171,  10  Eng.  Rul.  Cas. 
426:  notes  to' 46  Am.  Dec.  717,  76  Am.  Dec. 
731,  109  Am.  St.  Rep.  514;  and  18  h.  R.  A. 
300  et  seq. 

In  Jones  on  Chattel  Mortgages  (4th  Ed.) 
i  ITS,  It  l8  stated  thus  in  part: 

"Delivery  of  poBsession  under  a  mortgage,  be- 
fore rights  have  been  acquired  by  others,  will 
cure  any  invalidity-  there  may  be  in  the  instru- 
ment, whether  arising  from  an  insufficient  de- 
scription of  the  property,  an  insufficient  ex- 
ecution of  the  instrument^  omission  to  record 
it,  or  from  ita  containmg  a  proviaton  which 
makes  it  void  except  as  between  the  parties; 
as,  for  instance,  as  agreement  that  the  mort- 
gagor may  retain  possession  and  sell  a  stock 
of  goods  in  the  usual  course  of  trade." 

We  do  not  deem  It  necessary  to  consider 
what  was  the  statns  of  the  Pulfer  Mercan- 
tile Company  as  a  corporatton.  Suffice  it 
to  say  that  If  it  was  a  corporation  It  never 
owned  the  property  mortgaged  to  Kenny. 
The  receiTer,  Sabln,  is  claiming  a  right  to 
the  property  under  the  Pulfer  Mercantile 
Company,  a  corporation,  as  owned  by  it.  If 
the  mortgage  In  question  had  been  actually 
fraudulent  in  Its  inception,  a  different  re- 
sult would  have  been  effected.  The  entire 
cash'  that  went  Into  the  business  consisted] 
of  the  original  $2,500  borrowed  from  plain- 
tiff, the  $1,000  borrowed  from  Mrs.  Pulfer. 
the  $1,000  borrowed  from  plaintiff  on  Au- 
gust 10,  1914.  and  the  $1,000  borrowed  from 
one  Mlddletou  In  March  or  April,  1915,  all 
of  which  was  Pulfer's  money  for  which  ne 
was  Individually  Indebted,  and  not  the  cor- 
poration. It  appears  that  between  August, 
1914,  and  May.  1915,  Pulfer  paid  out  some 
$16,000  or  $17,000  in  the  purchase  of  good;*. 

[5]  m  view  of  the  facts  that  the  rulings 
of  the  state  courts  upon  the  question  are  not 
harmnnlous.  and  that  there  Is  an  apparent 
conflict  In  the  opinions  of  the  lower  feder- 
al courts,  and  further  because  this  particu- 
lar phase  of  the  question  is  practically  new 
in  tills  state,  it  becomes  of  Interest  to  note 
the  view  of  the  Supreme  Court  of  the  Uniteil 


States  as  expressed  in  Etheridge  v.  Sperry, 
139  U.  S.  266,  H  Sup.  Ct  565,  35  U  Ed.  171, 
where  a  chattel  mortgage  executed  in  Iowa 
was  under  consideration.  In  the  concluding 
part  of  the  opinion  Mr.  Justice  Brewer  says : 
"Indeed,  if  this  were  an  open  questira,  we 
could  not  be  blind  to  the  fact  tbat  the  tendency 
of  this  commercial  age  Is  towards  increased 
facilities  in  the  transfer  of  property,  and  to  up- 
hold such  transfers  so  far  as  they  are  made  m 
good  faith ;  and  it  is  at  least  worthy  of  thought, 
whether  the  rulings  made  by  the  Supreme  Court 
of  Iowa  do  not  tend  to  matte  chattel  mortgages 
more  valuable  for  commercial  purposes,  without 
endangering  the  rights  of  unsecured  creditorp. 
The  law  now  generally  requires  a  record  of  all 
such  instruments,  and  that,  like  the  recording 
of  a  real  estate  mortgage,  gives  notice  to  all 
parties  interested  of  the  fact  and  extent  of  in- 
cumbrances. Why  should  a  transaction  like 
this  be  condemned,  if  made  in  good  faith  and 
to  secure  an  honest  debt?  The  owner  of  a 
stock  of  goods  may  make  an  absolute  sale  of 
them  to  his  creditor,  In  payment  of  a  debt.  If 
an  absolute,  why  not  a  conditional,  sale,  with 
such  conditions  as  he  and  bis  creditor  may  agree 
upon?  As  between  the  parties  no  conrt  would 
question  this  right,  or  refuse  to  enforce  tbe 
conditions.  The  interests  of  the  general  public 
are  not  prejudiced  by  any  such  transaction  be- 
tween debtor  and  creditor.  Indeed,  they  are 
rather  promoted  by  any  arrangement  under 
which  the  mort^gor  can  continue  in  business, 
for  in  99  cases  out  of  100  the  taking  of  posses- 
sion by  a  creditor  results  in  closing  the  busi- 
ness, and  turning  the  debtor  out  of  employment. 
The  only  parties  who  can  claim  to  be  injuri- 
ously affected  are  unsecured  creditors.  But  they 
are  notified  by  the  record  of  the  exact  relations 
between  the  mortgagor  and  mortgagee ;  and 
surely  subsequeot  creditors  have  no  right  to  com- 
plain if  they  deal  with  tbe  mortgagor  with  full 
knowledge  of  such  relations.  Existing  credi- 
tors may,  of  course,  challenge  the  good  faith  of 
the  transaction,  but  if  they  cannot  disturb  an 
absolute  sale  when  made  in  good  faith,  why 
should  they  be  permitted  to  challenge  a  condi- 
tional sale  if  made  in  like  good  faith?  The 
fact  that  fraudulent  relations  are  possible  in 
hardly  a  sufficient  reason  for  denouncing  trans- 
actions which  are  not  fraudulent" 

It  Is  apparent  that  the  modern  trend  of 
judicial  decisions  is  to  uphold  chattel  mort- 
gages upon  a  commercial  stock  of  goods  taken 
In  good  faith  where  the  Instrument  is  placed 
upon  the  public  records.  This  is  clearly  indi- 
cated by  the  comments  of  the  United  States 
Supreme  Court  quoted  above.  The  mortgagee 
was  authorized  by  the  terms  of  the  Instru- 
ment, In  case  of  default,  to  take  iwssession 
of  the  mortgaged  goods  "and  sell  and  dispose 
of  the  same  at  private  sale  without  notice" 
lo  pay  the  note.  He  took  possession  under 
the  stipulation,  and  was  proceeding  in  good 
faith  to  sell  the  property  at  private  sale  to 
satisfy  the  debt.  The  fact  that  he  was  not 
unmindful  of  the  claims  of  the  unsecured 
creditors  and  offered  and  proposed  to  get  all 
he  could  out  of  the  property  for  them  would 
not  lessen  nor  defeat  his  security.  At  the 
time  he  so  took  possession  there  was  nothing 
to  prevent  him  from  enforcing  a  lien  upon 
the  propcrt>-  If  he  had  had  no  mortgage. 
There  Is  no  good  reason  why  he  should  be  con- 
sidered in  a  less  favorable  position  by  reason 
of  taking  a  chattel  mortgage  In  entire  good 
faith  to  secure  the  mcaiey  loaned  to  Pulfer  to 
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pay  for  the  stock  of  goods.  Pulfer  testlflea 
that  he  Informed  the  principal  creditors  of  the 
chattel  mortgage.  He  is  out  of  the  business  in 
any  event,  and  seems  Inclined  to  state  the 
matter  fairly.  Many  of  the  present  managers 
of  the  concerns  with  whtmi  be  dealt  have  ap- 
parently not  remembered  the  matter  or  never 
had  actual  cognizance  thereof.  The  public 
record,  however,  disclosed  the  true  state  o£ 
affairs  as  to  H.  J.  Pulfer.  In  this  respect  the 
present  case  differs  from  the  facts  in  Scandi- 
navian Bank  v.  Sabin,  227  Fed.  57»,  1-12  C.  O. 
A.  211.  There  Is  the  further  distinction  be- 
tween these  cases.  In  bo  far  as  It  appears 
from  the  c^lnlcMi  In  Scandinavian  Bank  v. 
Sabin,  supra,  that  there  was  no  taking  pos- 
session by  the  mortgagee  in  the  last-named 
case  as  in  the  case  at  bar.  The  rights  of  the 
defendant  Sabin  as  against  the  Pulfer  Mer- 
cantile Company,  a  oori>oralion,  accrued  on 
May  29,  1915.  The  claim  made  by  the  receiv- 
er on  behalf  of  the  creditors  is  in  effect  that 
they  had  a  lieu  upon  the  stock  of  merchandise 
for  goods  sold,  without  any  mortgage  or  con- 
tract providing  therefor  before  the  attach- 
ment was  levied.  In  Fisher  v.  Kelly,  30  Or. 
1.  at  page  8,  46  Pac.  146,  148,  Mr.  Justice 
Moore  said: 

"The  general  creditor  is  in  no  position  to 
raise  the  question  that  the  mortgage  is  v(»d 
as  to  him  until  he  has  eeizcd  the  property  cov- 
ered by  the  chattel  mortgage,  or  secured  some 
lien  thereoo" — citing  Union  National  Bank  v, 
Oium.  3  N.  D.  193,  54  N.  W.  1034,  44  Am. 
St  Eep.  533. 

In  the  Fisher  Oase  a  chattel  mortgage  was 
given  by  a  merchant  tailor  on  his  stock  of 
goods  which  he  retained  possession  of  and 
dealt  with  in  the  asual  course  of  trade.  The 
mortgagee  agreed  with  the  mortgagor,  as  the 
lower  court  found,  that  the  existence  of  the 
chattel  mortgage  should  not  be  made  public, 
and  that  no  creditors  of  the  mortgagor  should 
1>e  advised  thereof;  that  they  knew  nothing 
about  It  until'they  attached  the  goods;  that 
-sutA  understanding  was  Intended  to  deceive 
creditors  and  hinder  and  defraud  them.  Tbe 
mortgage  was  never  filed,  nor  was  possession 
thereunder  ever  taken  by  the  mortgagee.  It 
was  held  to  be  "void  as  to  attaching  creditors 
without  reference  to  the  issue  that  the  mort- 
gagees gave  the  mortgagor  power  to  dispose 
of  the  goods  for  Ids  own  use  and  benefit." 

WhatevOT  may  be  stated  as  a  conclusion 
J>y  Mr.  Kenney  or  any  one  else  in  regard  to 
the  aecDiintB  transferred  to  him,  It  Is  clear 
that  the  same  were  taken  by  him  as  collateral 
and  anything  he  realized  therefrom  was  to  be 
credited  upon  the  Pulfer  note,  it  la  not  be- 
lieved that  Kenney  desires  more  than  a  suf- 
ficient amount  to  pay  the  d^t  due  him.  It 
Is  a  very  simple  matter  for  him  to  account  for 
any  balance  of  the  miscellaiieous  bills  or 
other  collateral.  If  any,  that  may  remain 
.after  his  mortgage  la  satisfied.  This  matter, 
therefore,  need  not  be  further  considered 
here.  There  Is  no  complaint  In  regard  to  the 
amount  found  due  upon  plaintiff's  note. 


It  follows  that  the  decree  of  the  lower  court 
should  be  affirmed;  and  It  Is  so  ordered. 

McBRIDE;  G.  J.,  and  HARRIS  and  Mc- 
CAMANT,  JJ.,  concur. 


GBKSS  et  al.  v.  WESSINOER  et  al.  * 
(Supreme  Court  of  Or^on.    April  30,  1918.) 

1.  mortoaoes   <^37(2)  —  aasionment  op 
Land  Conteact. 

An  assignment  of  a  contract  for  the  sale 
of  land  may  be  shown  by  parol  evidence  to  be  a 

mortgage. 

2.  Pledges  «=9l6(2)— Pabol  Evidence. 

An  assignment  of  a  land  contract  as  collater- 
al to  a  note,  and  the  note,  may  be  shown  by 
parol  to  be  merely  eecutit^  for  the  perform- 
ance of  a  contract. 

3.  Bills  and  Notes  ^:s948Dvd}— Defenses- 
Pleading. 

Where  the  condition  upon  which  a  promis- 
sory note  was  to  become  operative  never  hap- 
pened, such  fact  need  not  be  specially  pleaded, 
but  la  a  failure  of  consideration  provable  under 
the  general  issue. 

4.  Fledges  «5=>16(3)— Evidencb. 

Evidence  held  to  show  that  an  aeaignment 
of  a  contract  for  sale  of  land  securing  a  note, 
and  the  note,  were  merely  executed  to  guarantee 
return  of  property. 

6.  Appeal  and  Ubbob  ^9l009(l)  —  Bquttt 
Casks— Findings  of  Fact— Rcvibw. 
Where  it  cannot  be  determined  in  equity 
case  whether  decree  for  defendant  was  based  on 
assumption  that  plaintiff's  evidence  was  incom- 
petent, or  that  teBtimony  preponderated  in  favor 
of  defendant,  that  the  trial  ^udge  saw  the  wit- 
nesses will  not  be  given  weight  in  considering 
the  evidence 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  W.  N.  Gatens,  Judge. 

Suit  by  George  Gress  and  another  against 
Paul  Wesslnger  and  another  to  redeem  a 
contract  for  the  sale  of  land.  Decree  for 
defendants,  and  plaintiffs  appeal.  Reversed 
and  rendered. 

This  is  a  salt  by  George  Gress  and  Minnie 
Brakebnsh  against  Paul  Wesslnger  and 
Henry  Wagner  to  redeem  a  contract  for  the 
sale  of  land  made  by  Charles  E,  Halstead, 
the  owner  of  the  premises,  to  Gress,  and  as- 
signed by  him  to  the  defendants.  The  com- 
plaint states  in  effect  that  at  all  the  times 
mentioned  therein  the  plaintiffs  were  and  are 
the  holders  of  a  contract  to  purchase  4% 
acres  of  land  in  Multnomah  county,  Or., 
particularly  describing  the  premises;  that, 
though  Gress  Is  the  only  obligee  named  In 
such  contract,  the  plaintiff  Minnie  Brake- 
bush  was  at  all  times  the  owner  of  an  undi- 
vided one-half  of  the  land ;  that  on  February 
10,  1912,  Gress  executed  to  the  defendants 
his  promissory  note  fOr  f 800,  and  at  the  saiue 
time  also  assigned  to  them  the  contract  of 
purchase  as  a  pledge  for  his  redelivery  to 
them  of  the  furniture  then  used  in  the  Enter- 
prise Hotel  at  Portland,  Or.,  upon  the  sur- 
render of  which  household  goods  the  defend- 
ants were  to  return  to  him  the  promissory 


OatTor  otbtr  cam  see  wdm  topto  and  KBT-mniBBR  in  iril  Key-NombarM  DlgfusU  and  Indezea 
•Rehearing  denied  Hay  n.  1918. 
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note  and  reassign  to  blm  tbe  contract  of 
purchase;  Qiat  Gress  has  delivered  all  sndi 
fnmltDre  to  tbe  defendants,  wbo  are  In  the 
possession  thereof  but  upon  a  demand  there- 
for tbey  refuse  to  comply  with  tbe  terms  of 
their  agreement  to  return  the  note  and  reas- 
sign the  contract ;  that  the  defendants  knew 
that  Minnie  Brakebush  was  the  owner  of  a 
moiety  of  tbe  land  at  the  time  the  contract 
was  assigned  to  them;  that  the  plalntUb 
bave  kept  and  performed  all  tbe  covenants 
and  agreouents  respecting  the  purchase  of 
the  land;  and  tiiat  the  assignment  of  the 
contract  having  been  recorded  in  that  county 
casts  a  cloud  upon  the  plalntitEs'  title  to  tbe 
real  property.  Tbe  answer-  denies  tbe  ma- 
terial averments  of  tbe  Initiatory  pleading 
for  a  CEC88 -complaint  snlMtantlally  alleges 
that  tbe  promissory  note  for  $800  was  ex- 
ecuted to  tbe  defendants  by  Gress  to  evidence 
a  loan  <^  tiiat  sum  of  money  by  tbem  to  him, 
and  in  order  to  secure  tbe  payment  thereof 
he  assigned  to  them  tbe  contract  of  sale, 
which  memorandum  was  dnly  recorded;  that 
no  part  of  that  sum  has  been  paid;  that  $100 
is  a  reasonable  sum  as  attorney's  fees  as  pro- 
vided for  in  the  note  In  case  suit  were  in- 
stituted thereon;  and  that  the  defendants 
are  entitled  to  a  tbraclosure  of  the  security 
thus  given.  The  reply  denies  the  averments 
of  new  matter  In  the  answer,  and  the  case 
having  been  tried  tbe  court,  without  making 
any  findings  of  fact,  gave  a  decree  f<Hr  tbe 
defendants  as  prayed  for  in  the  cross-oom- 
plalnt,  and  the  plaintiffs  appeal. 

A.  M.  Crawford  and  W.  C.  Campbell,  both 
of  Portland  (Crawford  &  Crawford,  of  Port- 
land, on  the  brief),  for  appellants.  M.  M. 
Matthlessen,  of  Portland  (Wood,  Montague 
&  Hunt,  of  Portland,  on  tbe  brief),  for  re- 
spondents. 

MOORE,  J.  (after  stating  the  facts  as 
above).  The  evidence  shows  thct  on  Septem- 
ber 14,  1910,  the  plalntifl  George  Gress  en- 
tered Into  a  written  contract  with  Charles 
H.  Halstead  to  purchase  4^  acres  of  land  In 
Multnomah  county,  Or.,  for  $3,150,  on  ac- 
count of  which  $200  was  then  advanced  and 
tbe  remalndn  was  to  be  paid  in  Installments 
of  $50  and  interest  thereon  on  tbe  15tb  of 
each  subsequent  month  until  tbe  entire  con- 
sideration was  paid,  when  a  deed  was  to 
have  been  executed  to  bim  by  the  vendor. 
The  defendants  are  tbe  executors  of  the  last 
win  and  testament  of  Henry  Welnbard,  wbo 
at  the  time  of  bis  death  was  the  owner  at 
Portland,  Or.,  of  a  large  brewery,  the  oper- 
ation of  which  was  thereafter  continued  by 
them.  Tbe  firm  of  Mills  &  Splawn  was,  on 
February  9,  1912,  and  for  some  time  prior 
thereto  had  been,  conducting  In  that  dty  and 
and  were  tbe  lessees  of  tbe  Enterprise  Hotel, 
consisting  of  about  SO  furnished  rooms,  a 
restaurant,  a  poolroom,  and  a  salotw.  These 
partners,  desiring  to  assign  tbeir  interest  in 
tbe  botd,  engaged  James  Gentanaun,  a.  real 


estate  dealer,  to  secure  a  purchaser  for  tbm. 
This  broker,  learning  thai  the  plaintiff 
George  Gresa  and  bis  father-in-law,  VreA 
Brakebusli,  desired  to  lease  the  hot^  west 
with  them  to  the  brewery  where  they  met 
Lewis  H.  Hamig,  tbe  defmdanta'  agent,  witb 
whnn  a  bargain  was  concluded,  wbweby 
Gress  &  Brakebush  stipulated  to  pay  $2,800, 
the  remainder  due  the  city  for  an  assign- 
ment of  tbe  unexpired  liquor  license.  $333^ 
for  money  advanced  by  Mills  &  Splawn  on 
account  ot  such  license  for  the  tben  cuTrent 
half  year,  which  latter  sum  was  evidenced 
by  a  promissory  note  executed  by  Gresa  & 
Brakebush  to  tbe  defendants,  and  tbe  fur- 
ther sum  of  $800,  r^resented  by  a  prom- 
issory note  given  to  tbem  by  Gres^  payable 
on  danand  with  Interest  from  date  until 
paid  at  6  per  cent  per  annum.  Thereupon  a 
writing  was  subscribed  by  tbe  defendants^ 
who  were  designated  tberdn  as  tbe  partlea 
of  the  first  part  and  by  Gress  as  the  party 
of  the  second  i«rt,  tbe  material  parts  of 
which  memorandum  reads: 

"Whereas,  under  date  of  Fehrnary  10,  1912, 
tbe  partiefl  of  tbe  first  part  have  advanced  to- 
the  party  of  the  second  part  the  sum  of  eigbt 
hundred  dollars  ($S00)  as  witnessetb  that  cer- 
tain promissory  note  of  which  the  following  la 
substantially  a  copy  [setting  forth  a  duplicate 
thereof],  express  reference  being  made  to  said 
note  for  more  certainty;  and  whereas,  the  party 
of  tbe  second  part  has  under  date  of  February 
10,  1012,  made  -an  assignment  of  a  certain  con- 
tract to  BcU  real  property,  which  contract  was 
made  and  entered  into  by  and  between  Charles 
E.  Halstead,  the  first  party  therein,  and  George 
Cress,  the  second  party  therein,  under  date  of 
September  14,  lOlO,  express  reference  being 
made  to  said  contract  for  sale  ot  real  property 
for  more  certainty: 

"Now,  therefore,  in  condderatlra  of  the  sum- 
of  one  dollar  moving  from  the  parties  of  the 
first  part  to  the  party  of  the  second  part,  and 
in  consideration  of  a  like  amount  moving  from 
the  party  of  tbe  second  part  (o  the  parties  of 
the  first  part,  receipt  whereof  is  hereby  acknowl- 
edged, it  is  hereby  agreed  by  and  between  tbe 
partiM  hereto  that  should  the  par^  of  the  sec- 
ond part  weU  and  truly  pay  nnto  the  parties  of 
the  first  part  tbe  sum  of  eight  hnndred  dollars 
($800)  together  with  interest  at  the  rate  of  six 
per  cent  per  annum  from  February  10,  1912, 
on  or  before  fui  (6)  months  from  the  date  of 
this  agreement,  then  In  that  event  the  parties 
of  the  first  part  will  reassign  to  the  party  of 
the  second  part  the  above-mentioned  contract 
for  sale  of  real  property." 

In  order  to  evidence  the  payment  of  $2,- 
800,  when  tbe  semi-annual  Installmrate 
thereof  severally  matured  to  tbe  dty  of 
Portland  for  the  unexpired  liquor  license 
which  bad  been  issued  to  Hills  ft  Splawn 
and  by  than  assigned  wltb  tbe  consent  of 
the  municipality  to  Gress  A  Brakebush,  and 
to  guarantee  tbe  payment  of  $2,000,  die 
rent  subsequently  to  accrue  for  the  use  of 
the  hotel  by  tbe  latter,  a  promissory  note  for 
$6,000  was  given  to  tbe  defendants  by  Caro- 
line Janecke  and  secured  by  her  mortgage 
of  a  form  in  the  Wlllomette  Valley.  Tbe  de- 
fendants were  compelled  to  pay  $4.9S  more 
than  the  $1,133.35,  evidenced  by  the  promis- 
sory note  executed  to  tbem  by  Gress  and  br 
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bliQ  and  Braketnufh  In  paying  Milla  & 
Splawn  and  In  liquidating  the  Indebtedness 
■which  they  had  Incnrred  In  conducting  the 
Enterprise  Hotel,  the  possession  of  which 
was  surrendered  to  Cfress  ft  Brabebndi. 

.[1,2]  The  promissory  note  for  $800,  ex- 
ec □  ted  by  Gress,  the  assignment  of  the  land 
oontract,  and  the  defeasance,  though  evi- 
denced by  separate  writings  were  executed 
at  the  same  time,  and  should  be  construed 
together  and  when  so  interpreted  the  trans- 
fer of  the  contract  to  purchase  should  be  re- 
garded as  constituting  an  equitable  mort- 
gage. 1  Jones  Mort.  (7th  Ed.)  |  172;  Lore- 
Joy  V.  Chapman.  23  Or.  671,  82  Pac.  687. 
"Parol  evidence,"  says  a  text-writer,  "la  ad- 
missible to  show  the  true  character  of  a 
mortgage,  and  for  what  purpose  and  what 
consideration  it  was  glvm.  Althou^  it  is 
for  a  deSnite  sum,  and  secures  the  payment 
of  notes  for  deflnlte  amounts.  It  may  be 
shown  that  it  is  simply  one  of  indemnity,  or 
for  future  advances."  1  Jones,  Mort.  (7th 
£d.)  i  384.  The  consideration  expressed  In 
an  equitable  mortgage  of  land  is  no  more 
sacred  tlian  a  statement  thereof  In  a  deed  of 
real  property.  In  whlrfi  latter  conveyance  the 
true  inducement  to  the  contract  may,  upon 
proper  averment,  become  the  subject  of  Judi- 
cial Inquiry  and  be  determined  by  parol 
evidence.  Velten  v.  Carmack,  23  Or.  282, 
31  Pac.  058,  20  I<.  R.  A.  101.  The  assign- 
ment of  tbe  land  contract  was  collateral  to 
the  execution  of  the  promissory  note  for 
$800,  thereby  rendering  such  pledge  subject 
to  parol  evidoice  to  explain  the  condition 
upon  which  the  contract  was  transferred. 
Lewis  V.  First  Nat.  Bank,  46  Or.  182.  78  Pac. 
fleo.  In  La  Grande  Nat  Bank  v.  Blum,  26 
Or.  48,  87  Pac.  48,  It  was  ruled  that  as  be- 
tweioi  the  orlgbial  parUea  to  a  promissory 
note  tbe  maker  might  show  by  extrlnric  evi- 
dence that  the  Instrament  was  executed  as 
security  for  the  performance  M  a  contract, 
tbe  terms  of  which  had  been  complied  with, 
since  sncta  evidence  did  not  dunge  the  stip- 
ulations of  the  writing,  but  disclosed  a  fail- 
ure of  coQslderatiMi.  To  the  same  effect  see 
also  the  notes  to  the  case  of  Beadi  r.  Nevins, 
162  Fed.  129.  89  a  a  A.  129.  18  B.  A.  (N. 
8.)  288. 

[3]  If  the  plaintiffs'  theory  of  this  case  Is 
correct,  then  the  condition  upon  whl^  the 
promissory  note  for  9800  was  to  become  op- 
oative  never  happened,  and,  tills  b^ng  so, 
lltat  fact  is  not  like  payment  or  other  dis- 
charge of  the  obligation  which  must  be  spe- 
cially pleaded,  but  is  a  failure  of  considera- 
tion which  may  be  establUbed  under  tbe 
general  issue.  4  Cyc  355;  Dollar  Savings 
&  Trust  Co.  V.  Crawford,  69  W.  Va.  109,  70 
S.  E.  1089,  33  L.  R.  A.  (N.  S.)  687;  Craig  v. 
State  of  Missouri,  4  Pet.  410,  7  L.  Ed.  003. 

Based  upon  these  rules,  the  testimony  will 
be  examined  respecting  the  averments  of  the 
complaint,  that  the  promissory  note  for  $800 
was  given  and  the  land  contract  assigned,  to 
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guarantee  the  return  to  the  defendants  of 
the  furniture  In  the  Enterprise  Hotel.  Mr. 
Oress,  referring  to  Mr.  Brakebush,  to  the 
real  estate  agent,  and  to  Welnhard's  Brew- 
ery, testified  as  follows: 

"Me  and  017  father-in-law  intoided  to  rent  the 
Edmondson  Hotel,  we  couldn't  raise  the  money, 
BO  Mr.  OentNuann,  he  says,  'I  know  a  better 
placcj'  he  Bays,  'you  will  make  better  money 
and  it  won't  cost,  won't  be  no  expense,'  so  we 
looked  at  it  (tbe  Enterprise  Hotel)  and  seen 
Mills  &  Splawn.  and  asked  the  price.  We  bad 
to  boy  the  license,  and  buy  the  furniture,  and 
be  (the  broker)  says,  'The  brewery  owns  the 
whole  thine:  " 

This  witness  stated  that  Lewis  H.  Hamig, 
the  defendants'  credit  agent,  demanded  that 
the  $800  note  should  be  given  as  security  for 
the  return  of  the  furniture  In  the  hotel,  and 
that  upon  the  return  thereof  he  would  reas- 
sign the  land  contract  and  note;  that  Mr. 
Hamig  in  ctHisummating  the  bargain  with 
the  witness  and  Mr.  Brakebush  never  said  a 
word  about  their  payment  of  the  debts  due 
from  Mills  &  Splawn  to  their  creditors ;  that 
the  value  of  the  furniture  in  the  hotel  was 
about  $100 ;  and  that  the  4%  acres  of  land 
was  worth  about  $5,000,  and  the  entire  am- 
alderatlon  therefor,  $3,150,  had  aU  be^  paid 
but  about  $300. 

Mrs.  Minnie  Brakebush  testified  tbat  when 
the  $800  note  was  submitted  for  execution 
Mr.  Hamig  said  he  wanted  security  so  we 
could  not  dispose  of  the  furniture  In  any 
shape  or  form,  and  Mr.  Gress  gave  the  secu- 
rity. 

Fred  Brakebush  testified  that  In  negotiat- 
ing for  the  occupancy  and  use  of  the  Eutev- 
prise  Hot^  Mr.  Hamig  stated  that  the  fur- 
niture In  that  building  was  owned  by  the 
Weinhard  Brewery;  tbat  Mills  &  Splawn 
never  represented  they  owned  any  of  it;  tbat 
no  bill  of  sale  therefor  was  ever  obtained  by 
Mr.  Gress  or  himself;  and  tbat  th^  did  not 
purchase  any  furniture. 

James  Gentemann,  the  real  estate  agent, 
testified;  That  in  Mr.  Hamig's  presence  ob- 
jection was  made  to  the  furniture,  whereupon 
the  witness  stated  to  Mr.  Gress:  "Tou  Just 
give  the  security.  It  is  Just  to  show  you  are 
not  going  to  run  away  with  it  in  case  be  left 
and  couldn't  run  the  saloon  any  more.  That 
Is  what  he  gave  the  security  for."  That  Mr. 
Gress  remarked:  "The  furniture  is  worth 
not  80  mu(A.  I  told  him  that  makes  no  dif- 
ference, you  Just  give  security  and  leave  it 
the  way  It  Is."  "Q.  Did  Mr.  Hamig  tell  you 
that  the  furniture  was  to  be  held  ns  security? 
A.  Yes."  The  witness  also  stated  tbat  tbe 
furniture  was  worth  about  $100  and  was  no 
part  of  the  sale  between  Hamig  and  Gress 
other  than  security.  In  rebuttal  Mr.  Gente- 
mann testified  that  Hamig  told  him  Gress 
would  have  to  put  up  some  security  for  the 
furniture.  "Q.  Did  Mr.  Hamig  tell  you  to 
tell  George  Gress  tbat  any  security  he  would 
put  up  would  be  returned  to  him  on  his  leav- 
ing tbe  hotel,  if  he  left  the  furniture  there? 
A.  No.  he  didn't  say  that  to  me.  At  the  same 
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time  tt  was  the  understanding.  Q.  That 
was  your  nnderatandlng?  A.  Yes.  •  •  *" 
The  plaintiffs'  counsel  reterriDg  to  Mr.  Gresa. 
inquired:  "He  wasn't  buying  the  fnmitare?" 
This -witness  replied:  "No.**  On  cross-exam- 
ination this  witness  was  asked:  "Did  you 
understand  the  hotel  and  furniture  and  all 
those  things  wet*  for  sale?"  He  answered: 
"Yes.  Q.  Did  you  understand  the  furniture 
was  for  sale?  A.  Yes.  Q.  Did  you  under- 
stand It  was  to  be  sold?  A.  Tes." 

Lewis  H.  Haplg,  the  defendants'  credit 
agent,  testified  that  Mr.  Splawn.  of  the  Arm 
of  Mills  &  Splawn,  brought  to  him  Mr.  Gente- 
mann,  who  stated  that  Oress  &  Brakebush 
wanted  to  secure  the  Elnterprise  Hotel;  that 
a  bargain  was  concluded  with  the  latter  firm 
whereby  they  stipulated  to  give  $2,800  for 
the  unexpired  portion  of  the  liquor  license 
which  had  to  be  paid  to  the  city,  $333^ 
which  Mills  &  Splawn  had  advanced  on  ac- 
count of  the  license  to  June  80,  1912,  and  the 
further  sum  of  $800,  amounting  to  $3,933.35. 
The  defendants'  counsel  referring  to  such  to- 
tal consideration  Inquired:  "That  Is  compos- 
ed of  .what?"  The  witness  answered:  "The 
liquor'  license  $2,800,  furniture  and  fixtures 
in  the  saloon,  rooming  house,  and  restaurant, 
excepting  the  bar  outfit  and  pnmp  outfit 
whlA  belonged  to  the  Welnhard  Brewery, 
and  were  not  included  in  the  bill  of  sale." 

Mr.  Hamlg,  referring  to  the  clause  In  the 
assignment  of  the  land  contract  which  pro- 
vided that  If  Gress  should  pay  $800  and  In- 
terest from  February  10,  1912,  on  or  before 
"ninety  (90)  days"  and  explaining  why  the 
quoted  words  were  changed  so  as  to  read 
"six  months,*'  testified  as  follows:  "They 
were  made  by  me  In  the  presence  of  Mr. 
Gress  and  the  others  for  the  reason  that  he 
objected  to  90  days'  time  In  which  to  pay  the 
$800;  stated  that  It  was  not  sufficient  time, 
something  might  go  wrong."  The  defendants' 
counsel  adverting  to  tlie  payment  by  their 
clients  of  $1,137.90,  or  $4.55  more  than  was 
evidenced  by  the  note  for  $333.35  given  by 
Gress  &  Brakebush  and  the  note  for  $800  ex- 
ecuted by  Gress,  inquired:  "And  what  are 
those  items?  What  do  they  cover?"  The  wlt- 
njess  answered:  "They  covct  the  Indebted- 
ness of  Splawn  &  Mills ;  they  cover  payment 
which  it  was  agreed  by  Gress  &  Brakebush 
to  pay  to  SplawQ  &  Mills  for  their  Interest  in 
the  hotel,  and  the  commission  of  Joseph  Gen- 
temann,  the  rent  to  date,  and  the  indebted- 
ness owing  to  the  Welnhard  Brewery;  also 
an  attachment  levied  by  some  one  against  the 
property  of  W.  P.  Mills  In  the  hotel  part  of 
the  building  to  satisfy  that  attachment."  An 
Itemized  statement  of  the  sums  of  money  so 
paid  out  was  given  by  Mr.  Hamlg  and  can- 
celed checks  therefor  were  also  received  In 
evldmce 
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In  oompUance  with  the  requliements  ot 
sectlona  6069-0072,  L.  O.  L.,  fcnoira  as  the 
Bulk  Sales  Law.  Mr.  Splawn  and  Mr.  MUla 
oa  February  9,  1900,  made  and  deUra«d  to 
the  defendants  seswrate  affidavits,  giving  the 
names  of  the  creditors  and  the  amounts  due 
each  for  goods,  warei^  merchandlae,  etc.,  aold 
and  delivered  to  them  and  used  In  nmdnctlng 
the  business  of  the  Enterprise  Hotel. 

[4]  The  n^otlattons  for  securing  posses- 
Blm  of  that  buUdliv  were  made  by  Oiess  & 
Brakebush  with  Mr.  Hamlg,  and  nelUiOT  Mr. 
Wesslnger  nor  Mr.  Wagner  knew  anything 
about  the  transaction,  except  as  they  were  in- 
formed by  their  agent,  Mr.  Hamig.  That  the 
defendants  paid  out  $1,137.90  in  liquidating 
the  debts  which  had  been  Incurred  and  sums 
of  money  that  had  been  paid  by  Mills  & 
Splawn  there  Is  not  even  a  shadow  of  doi^t. 
Several  very  careful  examinations  of  the  en- 
tire testimony  given  at  the  trial,  when  con- 
sidered in  connection  with  the  presumptloo 
which  arises  from  the  execution  of  the  prom- 
issory note  for  $800,  and  the  Inference  to  be 
deduced  by  the  change  In  the  assignment  of 
the  land  contract  frwn  "ninety  (90)  days"  to 
"six  (6)  months"  do  not  In  our  opinion  over- 
come the  testimony  of  Mr.  Gress  and  Mr. 
Brakebush  that  such  note  was  executed  to 
guarantee  the  return  of  the  furniture  Id  the 
hotel,  corroborated  as  such  testimony  Is  by 
tbe  sworn  statements  of  Mr.  6ent«uann,  who 
appears  to  be  a  disinterested  witness. 

tB}  It  Is  argued,  however,  that  as  the  trial 
Judge  saw  all  these  witnesses,  and  observed 
their  manner  and  bearing  while  testifying, 
tbe  conclusion  which  he  reached  ought  not  to 
be  disturt>ed.  At  the  trial  all  testimony  ob- 
jected to  by  defendants'  counsel  was  received 
without  any  ruling  having  been  made  thereon. 
When  the  cause  was  ready  to  be  submitted  a 
motion  was  made  to  exclude  the  evidence  so 
objected  to,  but  no  decision  on  that  subject 
was  rendered.  From  an  examination  of  the 
decree  brought  up  for  review.  It  is  Impossible 
to  determine  whether  the  float  adjudication 
was  based  upon  the  assumption  tliat  the  de- 
feasance stipulation  could  not  be  contradicted 
by  parol  evidence,  or  whether  the  testimony 
received  preponderated  in  favor  of  the  de- 
fendants, and  for  these  reasons  the  declslMi 
of  the  trial  court  upon  the  very  conflicting 
evidence  is  not  considered  controlling  herein. 

The  conclusion  we  have  reached  makes  it 
unnecessary  to  consider  what  Interest,  if  any, 
Mrs.  Brak^ush  has  in  the  land  contract 

The  decree  Is  therefore  reversed,  and  one 
will  be  entered  here  granting  to  the  plaintiffs 
the  relief  prayed  for  In  the  complaint. 


McBRIDB,  C.  J.,  and  McCAMANT  and 
BEAN,  JJ.,  concur. 
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SCALES  V.  FIRST  STATE  BANK. 
(Sapreme  Court  of  Oregon.    April  80,  1918.) 

1.  CONTBACTS  *=»176Cl)  —  CONSTBTJCTION  — 
VXTTt  OF  COUBT. 

Where  tbe  language  of  a  contract  intro- 
duced in  evidence  is  plain  and  unambiguous, 
it  is,  under  L.  O.  L.  §  136.  tlie  province  of  the 
court  to  determine  its  legal  effect, 

2.  Pbincipai-  and  Agent  «©=»3<2)  —  "Inde- 
pendent Contbactob"— Intebfebence  with 

EaiPLOTEB. 

Where  a  bank  bired  one  to  move  wood 
within  a  specified  time  at  a  price  per  cord, 
assaminK  no  control  over  the  means  of  trans- 
portation of  the  wood,  but  only  agreeing  to  iden- 
tify that  portion  of  the  wood  to  be  moved,  the 
relationship  of  employer  and  independent  con- 
tractor obtained. 

[Ed.  Note.— For  other  defiaitionB,  see  Words 
■nd  Phrases,  Fixat  and  ^Second  Seri«,  Inde- 
peadent  Contractor.] 

3.  Pbincipax.  and  Aokkt  «=>3(2}— Independ- 
ent  Contbactob  —  Conibact— Constbdc- 

TION. 

Where  a  bank  hired  one  to  more  wood, 
neither  the  absence  of  a  provision  requiring 
hioi  to  give  bond,  nor  the  presence  of  provisions 
requiring  care  in  moving  the  wood,  and  pro- 
tection from  damage  by  fire,  and  that  the  em- 
ployer could  take  control  upon  breach,  mili- 
tated against  relationship  of  employer  and  in- 
dependent contractor. 

4.  Pbincipax,  and  Agent  €=53(2)— Liabilitt 
fob  Supplies  Ftjbnished  ~  Indbpendbht 
Contbactob. 

The  presence  in  a  contract  between  an  em- 
iloyer  and  an  independent  contractor  of  stipu- 
ations  to  bold  the  employer  harmless  from 
liens  for  labor  and  material,  and  exempting  the 
employer  from  liability  for  personal  injuries, 
without  a  clause  exempting  from  liability  for 
latior  and  supplies,  neither  makes  the  contrac- 
tor a  mere  agent,  nor  admits  liability  for  labor 
and  suppliea  furnished  him. 

5.  Evidence  ^=>424  ~  Peoof  or  Agency  — 
Thibd  Pabties  Not  Bound  by  Wbitten 
Contbact  of  Agency. 

Where  the  pleadings  'authorize  evidence  of 
express  or  implied  contract  of  agency,  of  agency 
by  ratification,  and  by  estoppel  to  establish  em- 
ployer's liability  for  ^oods  sold  to  independent 
contractor,  the  plaintiff  not  being  a  party  to 
agreement  creating  relationship  of  employer 
and  iudepmdent  contractor,  nor  at  time  of  sales 
having  knowledge  thereof,  is  not  bound  by  the 
contract  of  agency,  but  may  introduce  other 
evidence  of  agency  without  pleading  moditiea- 
tion  of  the  contract. 

6.  APPEAL  AND  EBBOB  <&=>1056(3)—H  ABU  LESS 
EbBOB— E^SCLUSION  OF  EVIDENCE. 

Where  proof  of  agents  that  was  wrongfully 
excluded  was  insufficient,  it  introduced,  to  es- 
tablish the  relation,  the  error  was  harmlev* 

7.  Principal  and  Aoent  ^»3(2)— Independ- 
ent Contbactob  —  PATiniiT  or  Wobshen 

BY  EUPIAYEB. 
The  payment  of  workmen  by  an  owner  or 
employer  does  not  necessarily  transform  an 
independent  contractor  Into  an  agent. 

Department  I.  Appeal  from  Circuit  Court, 
Multnomah  County ;  C  U.  Gantenbeln, 
Judge. 

Action  by  Alice  Scales  against  the  First 
State  Bank,  a  corporntlon.  Prom  a  Judg- 
meut  of  nonsuit,  plaintiff  appeals.  Affirmed. 

Alice  Scales  brought  this  action  against 
tbe  First  Stata  Bank,  a  corporation,  to  re- 


cover tfaB  price  of  groceries,  meats,  and  other 
sulkies.  The  plaintiff  prosecuted  tbe  action 
on  the  tteory  that  tbe  goods  were  purcbased 
\yy  Barry  J.  Swing  as  an  agat  of  tbe  de- 
fendant Hie  bank  asserted  that  Swing  was 
an  IndependeDt  contractor.  At  tbe  conclu- 
sion of  the  testimony  for  tbe  plaintiff  Hie 
conrt  allowed  the  defendant's  motion  for  a 
ntmsolt,  and  tbe  plaintiff  appealed  from  tbe 
consequent  judgment. 

Tbe  defendant  had  caused  to  be  cut,  rick- 
ed, and  corded  about  6,000  cords  of  red  fir 
wood  on  a  tract  of  land  located  about  one- 
half  mile  from  the  Sandy  river.  On  April  14, 
1915,  Harry  J.  Ewtng  mitered  into  a  contract 
with  tbe  bank  to  transport  to  Troutrtale  all 
the  wood  except  socb  stit^s  as  were  doty, 
soggy,  or  otberwlae  unflt  for  the  market,  and 
also  except  sucb  portions  as  tbe  bank  might 
reserve.  The  i>ortlons  reserved  were  to  be 
marked  in  some  appropriate  manner.  Tbe 
contract  required  Bwlng  to  place  all  the  cord- 
wood  not  excepted  or  reserved,  in  tbe  Sandy 
river  at  a  designated  point  and  then  to  drive 
the  wood  down  tbe  river  In  a  careful  and 
prudent  maimer  to  Troutdale  whero  be  was 
properly  and  securely  to  boom  the  wood. 
Ewing  agreed  that  immediately  after  boom- 
ing the  wood  he  would  remove  It  from  the 
river  by  means  of  a  conveyor  and  load  It  on 
cars  or  wagons  to  be  provided  by  tbe  de- 
fendant, or,  If  tbe  bank  so  directed,  rick  and 
cord  tbe  wood  on  certain  premises.  Ewlng 
spedflcally  agreed  to  construct  all  roadways 
and  chutes  necessary  for  moving  the  wood 
to  the  river  and  at  bis  own  expense  to  con- 
struct all  booms  and  dams  necessary  for 
driving  the  wood  or  for  holding  It  in  the  river. 
The  contract  obligated  Ewlng  to  pay  the  de- 
fendant $3  per  cord  for  all  the  wood  left  on 
the  bars  and  banks  of  the  river,  and  to  ex- 
ercise "tbe  greatest  of  care  and  precaution" 
so  as  to  prevent  any  wood  from  escaping 
from  tbe  boom.  The  defendant  agreed  to  fur- 
nish and  install  the  conveyor  and  an  engine 
to  drive  it,  but  it  Is  also  stipulated  in  tbe 
writing  that  tbe  First  State  BaiUf  does  not 
assume  or  retain  any  control  or  supervision 
over  tbe  same  while  being  operated  and  used 
by  Ewlng.  It  is  also  agreed  that  Ewlng  shall 
make  all  repairs  to  the  conveyor  and  engine 
while  in  use,  and  that  he  "will  furnish  all 
wagons,  sleds,  horses  and  all  materials  and 
labor  of  every  kind  and  description  whlcb 
^all  be  used  by"  him  "in  complying  with 
and  carylng  out  the  terms  and  conditions  of 
this  contract,  all  at  tbe  expense  of  Ewlng 
and  without  cost  and  expense  to  the  First 
State  Bank.  The  bnnk  agreed  to  pny  Kwing 
$1.15  per  cord  for  all  wood  delivered  by  hlin 
at  Troutdale;  but  advance  payiiieuts  were  to 
be  made  as  follows:  40  cents  i)er  cord  "as. 
soon  as  all  said  cord  wood  is  placed  in"  the 
river,  and  an  additional  50  cents  per  cord 
payable  between  the  1st  and  10th  duys  of 
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May,  Jnoe,  and  July,  191S,  for  every  cord 
ricked  for  stwage  or  loaded  on  cars  and 
wagons  at  Troatdale  "during  the  preceding 
montli."  Ewlng  agreed  to  place  at  least  2,000 
cords  in  the  river  on  or  b^ore  May  10,  191S, 
and  to  place  all  the  wood  in  the  ilver  on  or 
before  Jnne  1,  1915.  The  contract  obligated 
Ewlng  to  make  two  drives.  He  was  to  start 
the  first  drive  on  or  before  May  10;  1915,  and 
finish  it  on  or  before  May  20^  1915;  and  he 
was  to  ^rt  the  second  drive  June  1.  1015, 
and  finish  it  on  or  before  Jnne  15.  1915. 
Time  is  declared  to  be  of  the  eesmce  of  the 
contract  and  the  writing  states  that  "all  the 
terms  and  conditions  herein  stated  mnst  be 
completed  on  or  befbre  July  16,  1915."  Ew- 
lng also  agreed  to  save  the  bank  "harmless 
from  any  and  oil  labor  and  materialmen's 
Uens,"  to  pay  "all  railroad  demurrage  which 
may  he  Incurred  because  of  any  fault,  neg- 
ligence, or  carelessness  on  his  part,"  and  to 
"exercise  the  greatest  of  care  and  precaution 
In  avoiding  any  and  all  Area  In  and  about 
the  premises  which  would  in  any  way  cause 
the  wood"  to  be  damaged  <w  destroyed.  The 
writing  ctmtalns  a  paragraph  which  states 
that  the  bank  shall  not  be  held  responsible 
for  any  personal  Injuries  sustained  by  ahy 
person  employed  by  Ewlng  In  transporting 
and  delivering  the  wood.  The  concluding 
stipulation  emiMiwera  the  bank  "to  take  full 
control  and  possession,"  and  to  prosecute  the 
work  to  completion  In  the  event  Ewlng  fails 
to  comply  with  any  of  the  terms  or  omdl- 
tlons  of  the  contract 

Ewlng  entered  upon  the  performance  of 
his  contract  on  April  15,  1915.  Three  differ- 
ent camps  appear  to  have  been  established. 
John  Dellls  was  the  foreman  of  one  camp, 
one  Bosh  was  the  foreman  of  the  second 
camp,  and  Daugherty.  Garthers,  and  Hab- 
bard  seem  to  have  been  the  persons  who  act- 
ed successively  as  foreman  of  the  third  camp. 
Ewing  continued  with  the  work  until  June 
23.  1915,  when  he  had  placed  about  3,000 
cords  In  the  river,  and  the  bank  then  ter- 
minated the  contract  and  took  charge  of  the 
wood. 

After  reciting  that  the  defendant  owned 
about  8,000  cor^  ot  wood  which  it  undff  took 
to  transport  to  mroutdale,  the  complaint 
avers  that  Ewlng  was  at  all  times  the  agent 
of  the  defendant,  with  authority  to  supervise 
the  transportation  of  the  wood,  to  establish 
camps,  to  employ  men,  and  to  purchase  sup- 
piles.  It  is  then  alleged  that  at  the  "request 
of  the  defendant  and  of  defendant's  said 
agent"  J.  Scales  sold  and  delivered  groceries 
and  supplies  "unto  the  defendant  and  said 
agent"  at  each  of  the  three  camps,  and  that 
.  E.  R.  Leaf  sold  and  delivered  meats  "unto  de- 
fendant and  said  agent"  at  the  Dellla  camp. 
There  are  appropriate  allegations  showing 
the  as^gnment  of  the  claims  to  the  plalntlft; 
and,  after  crediting  certain  payments,  the 
complaint  coiMdudes  with  a  demand  for  a 
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Judgment  against  the  defendant  tar  the  bal- 
ance due. 

The  answer  denies  that  Ewlng  acted  as 
an  agent  of  the  bank ;  and  for  an  affirmative 
defense  the  defendant  alleges  that  Ewlng 
was  an  lndepend«it  contractor. 

The  plaintiff  rolled  by  averring  tliat  the 
defendant  ia  estopped  from  claiming  that 
Ewing  was  an  ind^ndent  contractor,  be- 
cause: (1)  The  bank  held  Swing  out  as  its 
agent  in  all  matters  appertaining  to  the  r& 
moval  of  the  wood.  Inquired  about  the  bills^ 
examined  the  statements  of  articles  sold  and 
delivered  at  the  camps,  required  all  checks 
to  be  approved  by  A.  Myws,  the  president  of 
the  bank,  empk^ed,  discharged,  and  paid 
men  who  Wiorked  under  the  supervision  of 
Ewlng  and  the  plaintUTs  asslgnws  relied  nih 
on  the  bank  fbr  paymmt  when  sdllng  the 
goods:  (2)  the  bank  was  guilty  of  fMud  in 
causing  and  permitting  the  goods  to  be  sold, 
and  then  receiving  and  retaining  all  the  bene- 
fit of  the  goods,  when  It  knew  that  Eiwing 
was  Insolvent  and  the  sellers  were  not  aware 
of  his  Insolvency;  (3)  by  taking  control  of 
the  work  on  June  23,  1915,  and  undertaking 
to  complete  It  and  by  retaining  the  benefit 
of  the  work  done  by  Ewlng  as  well  as  the 
benefits  resulting  from  the  use  of  the  goods 
sold  by  the  plalntlfF's  assignors,  the  bank  rat- 
ified Ewlng's  purchase  of  the  meats,  gro- 
ceries, and  supplies  so  as  to  make  the  bank 
liable  for  the  acts  of  Ewlng. 

Henry  S.  Westbrook,  of  Portland,  for  ap- 
pellant J.  E.  Bronaugh,  of  Portland  (Bro- 
naugh  ft  Bronaugh  and  Carl  M.  Little,  all 
of  Portland,  on  the  brief),  for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Harry  J.  Elwlng  was  the  first  wit- 
ness called  by  the  plaintiff.  After  asking  a 
few  preliminary  questions  the  attorn^  for 
plaintiff  handed  the  witness  the  written  con- 
tract, signed  by  Ewlng  and  the  bank,  and 
asked  blm  to  "state  whether  or  not  that  is 
the  agreement  you  said  you  made."  The 
witness  answered  thus,  "Yes,  sir;  that  is  It;" 
and  he  subsequently  added  that  be  entered 
upon  the  work  about  April  15th  "under  that 
agreement."  The  writing  was  offered  in  evi- 
dence by  the  plaintiff  and  received  by  the 
court  and  for  the  sake  of  brevity  will  be 
called  Exhibit  A.  The  bank  contended,  and 
the  court  ruled,  that  Exhibit  A  created  Che 
relation  of  employer  and  independent  con- 
tractor, and  not  that  of  master  and  servant 
or  principal  and  agent  The  plaintiff  con- 
tends that  Exhibit  A  "by  its  terms  makes 
Harry  J.  Ewing  no  more  than  a  foreman, 
overseer  and  agent  of  the  defendant" 

[1-4]  The  language  of  Exhibit  A  is  plain 
and  unambiguous;  and  It  is  therefore  the 
province  of  the  court  to  determine  Its  legal 
effect  Section  136,  L.  O.  L.;  Slmonds  v. 
Wrlgbtraan,  36  Or.  120.  125,  58  Pac,  1100; 
Sharp  V.  KUbom,  61  Or.  371,  374,  130  Pac. 
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735;  Good  t.  Johnaon,  88  Gcdo.  440,  88  Pac. 
439,  8  L.  B.  A  <N.  S.)  88ft;  14  B.  C  L.  78; 
2  O.  J.  904 ;  1  Mectaem  oa  Agency  (2d  Bd.) 
1294.  An  utamlnatlon  of  Oie  writing  will 
cUsdose  that,  standing  alone  and  1^  Itsi^ 
It  indiaputaUy  creates  tbe  ration  of  em- 
plc^er  and  ind^;iaident  contractor.  In  Pow- 
ell T.  GonstractiMk  Co.,  88  Tenn.  682,  18  S. 
W.  681, 17  Am.  St.  Rep.  826.  928,  Mr.  Jostlce 
Lurton  aaya  that: 

"An  Independent  contractor  la  one  wbo,  ex- 
ercising an  independent  emplojrment,  contracts 
to  do  a  piece  of  work  accordiog  to  his  own 
metbode,  and  without  being  subject  to  control 
of  his  onployer,  except  aa  to  the  reenlt  of  his 
work." 

While  It  is  not  always  easy  to  frame  a 
definition  which  accurately  states  essential 
elenieuts,  and  at  the  same  time  is  capatde  of 
being  applied  to  all  cases,  the  one  Just  given 
has  tbe  merit  of  being  concise,  and  also  has 
the  prestige  that  follows  from  frequent  Ju- 
dicial approval.  PottorfC  v.  Fidelity  Coal 
Mining  Co.,  86  Kan.  774, 122  Pftc.  120;  Hump- 
ton  V.  UnterklrtOier  et  al.,  97  Iowa,  S09,  66 
N.  W.  776;  Good  v.  Johnson,  38  Colo.  440, 
88  Pac.  439,  8  L.  B.  A.  (N.  S.)  896.  Stated 
broadly,  the  test  for  determining  whether  a 
person  employed  to  do  certain  work  is  or  Is 
not  an  Independent  contractor  Is  the  con- 
trol which  the  employer  reserves  over  the 
work  and  has  the  right  to  exercise.  Where 
the  person  doing  the  work  Is  an  Independent 
contractor,  the  will  of  the  employer  is  rep- 
Tesented  in  the  result  contracted  for  while 
the  general  control  over  means  and  methods 
Is  given  to  tbe  contractor.  Macdonald  v. 
O'Reilly.  45  Or.  589.  600.  78  Pac.  753;  1 
Mechem  on  Agenry  (2d  Ed.)  8S  40.  336;  16 
A.  &  E.  Ency.  Law  (2d  Ed.)  187;  2  C.  J.  424; 
14  R.  C.  L.  67 ;  Messmer  t.  Bell  &  OocEedUlU 
Co.,  133  Ky.  19.  117  S.  W.  346.  19  Ann.  Cas. 
1.  The  delivery  of  the  wood  within  a  fixed 
time  is  the  result  contracted  for.  It  Is  true 
that  the  contract  provides  for  placing  the 
wood  in  and  drivii^  it  down  the  river,  but 
the  means  and  methods  to  be  employed  in 
placing  the  wood  In  the  river  and  for  driving 
it  to  Troutdale  were  under  the  control  of  the 
contractor.  Ewing  had  the  right  to  employ, 
pay.  and  discharge  men.  The  bank  had  no 
control  over  the  men  to  be  employed,  or  the 
amotmt  of  wages  to  be  paid  to  them.  The 
banh:  stipulated  for  a  certain  remit,  and 
Ewlng  agreed  to  accompUdi  It  within  a 
certain  time.  The  only  constrnctkm  that 
•can  reasonably  be  placc^  upon  ExhiUt  A  is 
that  It  created  tbe  retotlon  of  emidoyor  and 
Independent  contractor. 

The  plahatUr  argues  that  Exhibit  A  should 
be  cooatroed  as  a  contract  of  agency  be- 
cause: (1)  No  bond  was  roQuired  of  Ewing, 
ftlthooi^  one  was  required  of  the  person  wbo 
«nt  and  corded  the  wood;  (2)  the  ban|[  Te> 
serred  Uie  Hgut  to  uy  how  smch  of  the 
-6.000  cords  was  to  be  mored;  0)  Swing 
agreed  to  ecerdse  the  greatest  of  care  and 
precantion  in  moving  the  wood;  (4)  tbe  bank 


admits  a  liability  for  labor  and  materials  by 
reQuiring  Ewlng  to  save  the  defoidant  harm- 
less from  Hens  for  labor  and  material;  (5) 
Ewlng  agreed  to  exerdae  the  greatest  care 
and  preeavtlon  to  prevent  damage  by  fire; 
(6)  the  contract  exprwly  exempts  the  de- 
fendant from  liability  for  personal  injuries, 
while  "no  provision  la  made  about  defoid- 
ant's  liaMU^  for  labor,  supplies,  and  mate- 
rials" ;  and  (7)  a  breach  ot  the  contract  by 
Ewlng  permits  the  bank  "to  take  full  control 
and  possession"  and  prosecute  the  work  to 
completion. 

The  presence  or  absence  of  a  provision  re- 
quiring Ewlng  to  give  a  bond  does  not  in  the 
slightest  degree  teed  to  determine  tbe  nature 
of  the  relation  created  by  the  writing.  The 
bank  had  6,000  oords  of  wood ;  it  desired  to 
move  some  but  not  all  the  marketable  wood 
to  Troutdale.  The  agreement  required  the 
bank  to  mark  the  wood  so  as  to  enable  Ew- 
ing to  know  what  portions  were  not  to  be 
moved  by  him.  The  parties  to  the  contract 
merely  provided  a  means  for  Idratifylng  tbe 
'  wood  to  be  handled  by  Ewlng.  without  re- 
serving to  the  bank  any  control  over  tbe 
means  or  methods  to  be  employed  In  han- 
dling the  wood  after  Its  identification.  Tbe 
parties  had  a  right  to  fix  the  degree  of  care 
to  be  exercised  by  Ewing  in  moving  the  wood, 
and  they  had  the  same  right  with  reference 
to  the  care  to  be  exercised  in  preventing  loss 
by  fire.  Manifestly,  the  presence  of  these 
two  provisions  argues  against  rather  than 
for  the  creation  of  the  relation  of  principal 
and  agent 

Tbe  stipulation  obligating  Kwlng  to  save 
the  bank  harmless  from  liens  for  labor  and 
materials  has  no  tendency  to  create  an  agen- 
cy. Tbe  presence  of  a  provisl<»i  exempting 
the  bank  from  liability  for  personal  injuries 
and  the  absence  of  a  provision  exempting 
the  bank  from  liability  for  labor,  supplies, 
and  material  does  not  constitute  an  implied 
admission  of  liability  for  labor,  supplies,  and 
materials.  Ewing  did  not  place  all  the  wood 
in  the  river  within  the  time  fixed  by  the 
agreraient,  nor  did  he  drive  all  the  wood 
down  the  river  to  Troutdale  within  the 
prescribed  time,  and  apparently  for  these 
and  possibly  for  additional  reasons  the  bank 
terminated  tbe  ccmtract  and  took  charge  of 
the  wood  imder  the  stipulation  empowering 
it  "to  take  full  control  and  possession"  when- 
ever Ewlng  breached  the  contract.  This  stip- 
ulation does  not  necessarily  make  the  con- 
tractor a  mere  servant  or  an  agent.  The  con- 
tractor does  not  lose  his  independence  mere- 
ly because  the  employer  is  empowered  to  ter- 
minate the  employment  if  the  contractor 
breaches  his  contract;  but  the  relation  Is  to 
be  determined  from  alt  the  indicia  of  control. 
Soiberg  v.  Schiosser.  20  N.  D.  307. 127  N.  W. 
91.  30  L.  a  A  (N.  S.)  1111 ;  United  Printing 
&  Decorating  Col  t.  Dunn,  137  Ga.  307.  73 
S.E.492:  State T.  Ooe,  72  Me.  486;  Kuebn  v. 
MUwankee^  82  Wla  268,  60  N.  W.  103a  Ev- 
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ery  element  taecesaary  tor  the  existence  of  the 
rel&tlon  ot  employer  and  Independent  con- 
tractor  !■  found  in  Exhibit  A,  and  If  the 
ri^ts  of  the  Utlgaots  are  to  be  measured  by 
the  writing  alone,  the  conclusion  is  Inevita- 
ble  that  Ewlng  vas  an  Independent  ex- 
tractor. 

[S]  After  Exhibit  A  was  received  In  evi- 
dence the  plaltttlfl  attempted  to  otfer  testl- 
moDj  relating  to  the  acts  and  conduct  of  the 
bank  on  the  theory  that  sndi  testlnKmy  tend- 
ed to  tbow  an  actual  agency  as  vrtl  as  an 
estfvpel.  The  defendant  took  the  position 
that  Exhibit  A  was  conduslTe,  and  tbat  since 
the  plaintlfl  Imd  not  all^^  either  a  rescis- 
sion or  a  modlflcaticm  of  Exhibit  A  she  could 
not  otter  erldoice  whidi  would  have  the  ef- 
fect ot  showing  a  relation  at  rarlance  with 
Qie  relation  created  by  the  written  contract. 
The  court  ruled  that  Ewing  was  bound  by 
the  writing,  and  tbat  theretbre  the  plaintiff 
could  not  otter  evidence  varying  the  terms  of 
the  written  contract  without  pleading  a  mod- 
ification of  Qie  written  agreement. 

The  plaintiff  alleges  Id  her  complaint  that 
Fwing  was  the  agent  of  the  bank,  and  that 
the  goods  were  sold  to  Ewlng  as  such  agent 
and  to  the  defendant  The  bank  is  liable  for 
the  acts  of  Ewing  if  he  was  In  truth  the 
agent  of  the  bank,  or  If,  though  not  In  fact 
an  agent,  he  nevertheleBS  acted  as  an  agent 
and  afterwards  the  bank  ratified  his  acts 
with  knowledge  of  the  facts,  or  if  the  seller 
of  the  goods  dealt  with  Ewlng  as  an  agent 
after  having  been  led  by  the  bank's  conduct 
to  believe  that  he  bad  authority  to  act  as 
an  agent.  In  other  words,  the  plaintiff  can 
recover  upon  proving  an  express  or  implied 
appointment,  or  a  ratification,  or  an  estoppel. 
Rumble  v.  Cummlngs,  52  Or.  203,  208,  95  Pac. 
1111.  The  allegations  of  the  complaint  per- 
mit the  introduction  of  evidence  showing 
that  the  bank  either  expressly  or  Impliedly 
appointed  Ewlng  as  Its  agent;  and  the 
pleading  also  permits  the  plaintiff  to  prove 
ratification,  because  ratification,  subject  to 
certain  exceptions,  has  a  retroactive  efficacy, 
and  Is  equivalent  to  an  orlpflnal  authority. 
Mahon  v.  Rankin,  54  Or.  328,  343,  102  Pac. 
608,  103  Pac.  53;  2  C.  J.  516  and  90(1;  Me- 
chem  on  Agency  (2d  Ed.)  S  391.  Assuming 
that  an  estoppel  Is  sufiidently  pleaded  in 
the  reply,  the  averment  of  agency  in  the  com- 
plaint plus  the  allegations  relating  to  an  es- 
toppel lu  the  reply  authorized  the  Introduc- 
tion of  evidence  to  prove  an  estoppel. 

The  written  contract  between  the  bank 
and  Ewlng  is  not  necessarily  conclusive  upon 
third  persons.  Neither  the  plaintiff  nor  her 
assignors  were  parties  to  the  writing,  nor 
did  either  of  them  have  knowledge  of  the 
agreement  or  of  Its  terms  when  the  goods 
were  sold ;  the  law  did  not  require  the  contro- 
verted authority  to  be  in  writing,  and  there- 
fore, even  though  the  terms  of  Exhibit  A  cre- 
ated an  agency,  a  third  person  would  not  be 
compelled  to  resort  to  the  writing  to  prove 


the  agency,  but  the  ^stence  of  the  agax^ 
could  be  proved  by  any  available  evidence, 
such  as  admissions,  oourse  of  dealing,  and 
the  like,  or  liability  could  also  be  establiaih- 
ed  by  eridence  of  an  estoppd;  and  moreover, 
even  thou^  the  writing  be  produced,  the 
instrument  is  not  necessarily  cmduslTe,  be- 
cause the  bank  would  be  bound  to  thlnl  per- 
sons  to  the  extent  that  It  caused  authority 
to  appear  to  third  persons,  evea  though  sucfa 
apparent  authority  be  different  from  tSe  au- 
thority actually  created  by  the  writing.  The 
liability  of  tbe  bank  would  be  measured  by 
the  apparent  rather  than  the  real  authority, 
notwithstanding  the  foct  that  the  apparmt 
authority  la  greater  than  or  different  from 
tbe  real  authority.  Kaskaskia  Bridge  Co.  v. 
Shannon,  1  Oilman  <6  IlL)  15;  Curtis  v. 
Ingham,  2  Vt.  287;  Bryer  v.  Weston,  16  Me. 
261;  Campbell  v.  Hood,  6  Mo.  211;  Walsh 
V.  Pierce,  12  Vt.  130;  Rawson  v.  Cnrtiss,  1» 
111.  466;  Griffin  v.  Doe.  12  Ala.  783 ;  10  Ency. 
of  Ev.  13;  1  Mechem  on  Agency  (2d  Ed.)  { 
259.  The  plaintiff  was  entitled  to  offer  parol 
evidence  to  show  that  the  bank  appointed 
Ewing  as  its  agent,  or  that  the  bank  ratified 
acts  done  by  Ewlng  as  agent,  or  that  the  t>ank 
Is  estopped  to  deny  agency. 

[I]  It  is  not  necessary  to  give  a  detailed 
statement  of  tbe  facts  which  tbe  plaintiff 
attempted  and  offered  to  prove,  but  It  la 
enough  to  say  that  even  though  the  plaintiff 
had  been  permitted  to  introduce  all  tbe  ev- 
idence offered  by  her,  nevertbeless  it  would 
have  been  the  duty  of  the  court  to  grant  a 
nonsuit  There  would  have  been  an  utter 
want  of  evidence  to  show  that  Ewing  ha<I 
heen  In  fact  appointed  as  an  agent.  The 
fact  that  the  bank  took  charge  of  tbe  wood 
when  Ewing  breached  his  contract  did  not 
operate  as  a  ratification  because  the  bank 
merely  took  what  it  owned ;  and  moreover, 
the  essential  elements  of  ratification  were 
absent.  2  C.  J-  495.  Nor  would  the  evidence 
have  been  enough  to  raise  an  estoppel,  for 
the  reason  that  some  of  the  necessary  ele- 
ments of  an  estoppel,  if  not  all  tbe  elements, 
would  have  been  lacking.  2  0.  J.  444,  461. 
464;  1  Mechem  on  Agency  (2d  Ed.)  U  245. 246. 

[7]  Inasmuch  as  there  may  be  further  lit- 
igation between  the  parties,  and  in  view  of 
the  fact  that  it  was  contended  that  a  check 
signed  by  Ewing  and  approved  by  Myers,  the 
president  of  the  bank,  made  Ewing  an  agent 
of  tbe  bank,  we  direct  attention  to  the  fallow- 
ing authorities  which  holi.  that  payment  of 
workmen  by  the  owner  does  not  necessarl^ 
transform  an  Independent  contractor  into  an 
agent:  Smith  v.  BelKhaw,  89  Cal.  427,  26 
Pac.  834;  Bellamy  v.  F.  A.  Ames  Oo^  140 
Ky.  06,  130  S.  W.  OHO;  Houghton  T.  I^onia 
Prieta  Lumber  Co..  152  Cat  674.  03  Pac.  377 : 
Good  V.  Jolinson.  38  Colo.  440^  88  Pac  430^ 
8  U  B.  A.  (X.  S.)  8U6:  Miller  v.  Minnesota* 
etc..  By.  Co..  7tf  Iowa,  065.  80  N.  W.  188,  14 
Am.  St  Bep.  25S;  14  B.  C.  L.  77. 

Although  the  trial  court  erred  in  botdlDS 
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that  the  writing  was  conclusive,  neverthe- 
less the  result  of  the  trial  would  have  been 
the  same,  even  though  the  plaintiff  had  been 
permitted  to  introduce  all  the  evidence  offer- 
ed by  her,  and  the  Judgment  appealed  from 
la  therefore  affirmed. 

McBRIDE.  O.  J.,  and  BURNETT  and  BEN- 
SON. JJ..  concur. 


OGDEN  et  al.  v.  HOFFMAN. 
(Supreme  Court  of  Oregon.    April  30.  1918.) 

1.  Appeal  and  Ebbob  «3»14(1)— SxHAtranoR 
OF  Rights— BiOHT  of  Appeal. 

Where  plaintiffs'  rights  under  their  first  no- 
tice of  appeal  hi^  expired,  the  appeal  having 
been  perfected  by  service  of  notice  and  filing 
the  required  undertaking,  plaintiffs'  rights  were 
exhausted  and  they  could  not  take  anoth'sr  ap- 
peal. 

2.  Appeal  and  Ebbob  $s»424~NonoE>— Sxbv- 
ICB  ON  Attobney. 

Plaintiffs'  service  of  notice  of  appeal  to  the 
Supreme  Court  upon  one  of  defenaant's  attor- 
neys was  suffident. 

Appeal  from  Circuit  Court.  Clackamaa 
County;  J.  U.  Campbell,  Judge. 

Action  by  Ida  E.  Ogden,  F.  S.  Hoffman, 
Cartls  Hoffman,  Cora  Oens,  and  Ida  E.  Og- 
den as  assignee  of  W.  H.  Hoffman,  deceas- 
ed, heirs  of  Geo.  Thomas  Hoffman,  deceased, 
against  Emaltne  Jane  Hoffman,  admlnlstra* 
trix  of  the  estate  of  Geo.  Thomas  Hoffman, 
deceased.  £Vom  decree  dismissing  appeal 
from  the  probate  court,  plaintiffs  appeal. 
On  motion  to  dismiss.  Appeal  dismissed, 
with  Judgment  against  plaintiffs  and  their 
sureties  for  costs. 

This  is  a  motion  to  dismiss  an  appeal. 
The  facts  are  as  follows:  The  plaintiffs, 
deeming  themselves  aggrieved  by  a  decree  of 
the  county  court  sitting  in  probate,  appealed 
to  the  circuit  court  where,  upon  motion  of 
tbe  defendant,  their  appeal  was  dismissed, 
said  order  being  made  December  27,  1917. 
On  January  81,  1918,  plaintiffs  served  upon 
John  N.  SleraiB,  one  of  defendant's  attor- 
neys,  a  notice  of  appeal  to  this  court,  which 
notice  was  filed  vltb  the  clerk  with  due 
proof  of  service  on  February  1,  1918,  and 
also  filed  on  the  same  date  tbdr  undertaldiig 
on  appeal.  No  exception  vas  taken  to  the 
sufflciency  of  the  sureties,  so  that  on  Febru- 
ary 7. 1918,  the  plaintiffs*  appeal  became  per- 
fected, and  it  was  th^  duty,  if  they  desired 
to  be  heard  here,  to  file  their  transer^t  with 
the  clerk  of  this  court  within  30  days  from 
that  date.  Ia  O.  L.  i  GSi.  Failing  to  do  this 
or  to  obtain  an  extension  of  time,  they  must 
be  deemed  to  have  abandoned  the  aiveal. 
L.  O.  Ii.  I  S94.  subd.  S. 

The  plaintUb,  on  February  13,  1918.  serv- 
ed and  filed  a  new  notice  of  appeal  and  un- 
dertaking. The  appeal  being  from  tbe  same 
decree,  both  the  attorneys  for  defendant  ac- 


cepted service.  In  the  second  notice  of  ap- 
peal appears  the  following  statement: 

"This  notice  of  appeal  is  now  given  for  the 
reason  that  the  notice  of  aw>eal  heretofore 
gireu  was  given  before  judgment  for  costs  was 
entered  ana  was  served  upon  John  N.  Sievers 
only.  This  notice  of  appeal  will  be  relied  on  by 
tbe  appellants  faerein.'* 

On  March  12,  1918,  the  transcript  on  ap- 
peal was  filed  in  this  court 

C.  "D.  Purcell,  of  Sandy,  and  Henry  S. 
Westbrook,  of  Portland,  for  appellants.  Chas. 
T.  Sievers  and  Jolui  N.  Sievers,  both  of  Ore- 
gon City,  for  respondent. 

UcBBIDB.  C.  J.  (after  stating  the  facts  as 
above).  [1.2]  Kalntiffs*  rights  under  the 
first  notice  of  appeal  expired  March  10. 19X8. 
and,  that  appeal  having  been  perfected  by 
service  of  notice  and  filing  pie  required  un- 
dertaking, Oie  plaintiffs'  lights  were  ex- 
hausted and  th^  could  not  take  another  ap- 
peal. Schmeer  t.  Scbmeer,  16  Or.  243,  17 
Pac  864;  HiU  v.  Lewis,  170  Pac.  316.  and 
many  other  cases.  The  service  of  the  first 
notice  upon  one  of  the  attorneys  for  defend- 
ant was  sufficient 

The  Judgment  for  costs  and  disbursements 
was  a  separate  proceeding  arising  upon  an 
objection  to  tbe  cost  bill.  It  was  heard  sep- 
arately and  a  separate  Judgment  entered 
sustaining  all  plaintiffs'  objections  thereto, 
so  that  plaintiffs  had  no  right  to  appeal  in 
that  behalf  and  Indeed  have  not  attonpted 
to  do  so. 

The  appeal  will  be  dismissed,  with  Judg- 
ment against  plaintiffs  and  their  sureties  for 
the  coats  of  this  proceeding. 


LTTLE  et  ox.  t.  RAMP. 

(Supreme  Court  of  Oregon.    April  80,  1818.) 

1.  CONTBACTS  «=»54(1)— LeOALITT  OF  OBJECT 
— Testamentabt  Contbaots. 

Contract,  in  consideration  of  care  and  sup- 
port, to  give  land  and  cancel  note  and  mortgage 
for  money  loaned  to  build  on  the  land,  on  full 
performance  by  tbe  mortg^rs,  is  enforceable. 

2.  Contbaots  «=s>349(2)  —  Btidkrcs  —  Suvn- 

CIENCX. 

In  suit  to  cancel  note  and  mortgage,  evi- 
dence held  insufficient  to  warrant  cancellation 
on  ground  of  contract  to  give  lot  and  cancel, 
note  in  considerBtion  of  care  and  support 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County ;  William  Galloway,  Judge. 

Suit  by  Charles  A.  Lytle  and  wife  against 
6.  F.  Ramp,  as  «cecutor  of  Mary  A.  Ramp, 
deceased.  Decree  for  plaintiffs,  and  defend- 
ant appeals.  Modified. 

This  is  a  suit  for  the  cancellation  of  a  note 
and  mortgage.  The  substance  of  the  com- 
plaint is  that  plaintiffs  are  husband  and 
wife,  the  husband  being  a  grandson  of  Mary 
A.  Ramp,  now  deceased;  that  during  the 
lifetime  of  .  the  latter  she  entered  lato  a  con- 
tract with  plaintiffs  wherein  It  was  agreed 


AssFor  other  cases  see  same  topic  and  KBHT-NUHBSR  la  all  Kejr-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


mi 


172  pAomc 


BEPOBTEB 


(Or. 


that  plaintiffs  should  move  to  a  place  adjoin- 
ing the  premises  occupied  by  Mrs.  Ramp  and 
Uto  there  and  look  after,  care  for,  and  help 
her  during  the  remainder  of  ber  life ;  that  In 
consideration  of  such  serrlcest  at  tlte  death 
of  Mrs.  Ramp,  plaintiffs  should  become  the 
owners  of  the  premises  so  occupied  by  them, 
free  from  all  Incumbrances ;  that  lira.  Ramp 
advanced  them  monegr  to  the  extent  of  91,800 
with  which  to  build  the  house  In  which  they 
lived  while  lookhiK  after  and  caring  for  Mrs. 
Bamp,  who  was  a  helpless  invalid;  that  as 
evidence  of  such  Indebtedness,  fbr  the  money 
BO  advanced,  plaintiffs  executed  their  promis- 
sory note,  and  a  mortgage  upon  the  premises 
referred  to,  and  delivered  the  same  to  Mrs. 
Ramp;  that  the  mortgage  covers  the  prop- 
erty which  Mrs.  Ramp  had  agreed  to  give  to 
plaintiffs  as  compensation  for  their  services ; 
that  the  note  and  mortgage  were  executed 
and  received  merely  as  evldmce  of  the 
amount  of  money  so  advanced,  it  being 
agreed  that,  if  plaintiffs  fully  complied  with 
the  terms  of  the  foregoing  agreement,  the 
note  and  mortgage  should  be  canceled.  It 
la  also  alleged  that  plaintiffs  fully  perfbrmed 
th^  part  of  the  contract,  but  that  Mrs. 
Ramp  failed  to  cancel  the  note  and  mort- 
gage, and  that  the  defendant,  Tho  is  the  ex- 
ecutor of  the  last  will  and  testament  of 
Mrs.  Ramp,  refuses  to  cancel  or  satisfy  the 
same. 

The  answer  Is  to  the  effect  that  Mrs.  Ramp 
sold  the  lot  to  plaintiffs  for  $C00,  advanced 
money  for  building  the  house,  and  that  the 
note  and  mortgage  represent  this  indebted- 
ness, together  with  other  moneys  due  from 
plaintiffs  to  decedmt  tor  certain  personal 
property  and  amflill  loans.  The  contract  re- 
lied v^n  by  plaintiffs  Is  d«iled.  It  is  ad- 
mitted that  plaintiffs  rendraed  services  to 
Mrs.  Bamp,  but  that  they  were  fully  paid 
by  her  before  her  death.  There  are  other  af- 
firmative d^oises  pleaded,  but,  aa  they  are 
not  essential  to  the  discussion  here,  they  are 
not  set  out  A  r^ly  having  been  filed,  there 
was  a  trial  resulting  In  a  decree  for  plain- 
tiffs in  accordance  with  the  prayer  of  the 
complaint,  and  defendant  appeals. 

Carey  F.  Martin  and  Rollln  K.  Page,  both 
of  Salem,  for  appellant.  Walter  O.  Win- 
slow,  of  Salem  (S.  M.  Endicott,  of  Salem,  on 
the  brief),  tax  respondents. 

BENSON.  J.  (after  stating  the  facts  as 
above).  [1  ]  That  such  a  contract  as  that  set 
out  In  the  complaint  Is  enforceable  is  too 
well  settled  to  require  a  citation  of  author- 
ity. The  only  questicHi  for  our  consideration, 
therefore,  Is  the  weight  and  sufficiency  of  the 
evidence.  Whatever  agreement  was  had  In 
the  matter  was  between  the  plaintiff  Charles 
A.  I/ytle  and  Mrs.  Ramp,  end,  since  it  rests 
entirely  In  parol,  we  must  look  exclusively  to 
the  testimony  of  Mr.  Lytic  to  discover  Its 
terms.  The  record  discloses  the  fact  that 
Mrs.  Ramp  was  a  helpless  invalid,  whose 
only  means  of  moving  around  was  a  wheeled 


chair,  Into  which  she  must  be  lifted  by  oth- 
ers. The  plalntlffB  tor  some  time  prior  to 
the  incidents  involved  herein  had  been  livii^ 
In  rented  apartments  reasonably  near  to  the 
home  of  Mrs.  Ramp,  to  whose  Interests  and 
welfare  they  were  admittedly  alert  and  faith- 
ful. However,  dnmmstances  developed  whi(di 
seemed  to  make  it  necessary  tor  them  to  seek 
a  different  residence,  and  Mrs.  Liytle  told  Mrs. 
Ramp  that  they  were  seriously  considering 
the  purchase  of  a  lot  in  South  Salem  and 
the  bnUding  of  a  house  thereon  upon  the  In- 
stallment plan.  This  appeared  to  give  the 
old  lady  great  concwn,  since  it  would  remove 
her  grandson  and  his  family  so  far  from  her 
residence  as  to  raider  communication  with 
them  inconvenient  and  difficult  She  there- 
fore suggested  tbat  they  build  a  house  on  the 
ground  in  controversy,  and  asked  Mrs.  I^ytle 
to  send  her  husband  over  to  discuss  the  mat- 
ter with  her.  Mr.  Lytle  then  visited  his 
grandmother,  and  his  account  of  the  caa- 
versation  Is  as  follows: 

"I  said:  'I  haven't  the  money  to  bnild,  and 
haven't  the  money  to  buy  the  lot'  She  said: 
'Well,  Bome  one  ia  going  to  get  the  lot  anyway. 
I  have  to  have  some  one  that  is  kin  to  me  to 
look  after  and  take  care  of  me.  I  am  thrown 
among  strangers  to  look  after  me  and  attend  to 
little  errands  and  bosiness  I  don't  like  to  trast 
in  tlie  hands  of  strangers.'  She  said  some  one 
was  going  to  get  it  She  said:  'You  may  juiit 
as  well  have  it  as  any  one  else.'  I  said  I  didnt 
have  the  money  she  set  on  the  price  of  tbo  lot 
but  she  said:  'It  Is  not  for  sale,  but  if  you  want 
to  come  here,  I  will  let  you  have  the  lot ;  some 
one  is  going  to  get  It,  and  you  and  Julia  might 
as  well  have  it.*  Q.  Who  is  Julia?  A.  That  is 
my  wife.  So  I  talked  to  her  about  the  lot  and 
honse,  and  she  said:  'What  did  I  think  it  would 
require,  how  much  money  to  build  on  to  the 
granary  and  build  the  house?*  I  said:  'I 
haven't  any  idea.'  She  said:  *Yon  could  figure 
and  find  out  how  much  It  will  be.  I  have  some 
money,  and  I  have  to  have  some  one  here  to  look 
after  me;  yon  might  just  as  well  have  it  as  some 
one  else,'  I  got  ^ures,  and  had  different  con- 
tractors figure  what  it  would  be,  and  no  one  got 
within  the  amount  of  money  she  seemed  to  be 
willing  to  let  me  have.  She  thought  $500  should 
be  enoueh  to  build  on  the  granary,  to  bnild  on, 
and  $500  wouldn't  reach  the  required  amount: 
BO  I  sot  figures  and  told  her  what  they  were; 
I  didirt  say  whether  I  wan  going  to  take  it;  and 
she  sent  for  me  again.  She  said:  'What  have- 
you  made  up  yoor  mind?'  I  said:  'Grandma, 
I  don't  know  what  to  do.'  I  says:  'We  hate  to 
get  m  debt  for  a  house  and  build  when  I  ain't 
got  only  my  work.  The  only  way  I  have  Is  my 
hands  to  make  this  money.  That  Is  a  whole  lot 
to  get  in  debt.'  She  says:  'I  know  it  is,  but  I 
think  you  can  make  it'  And  she  encouraged  me 
in  it.  I  didn't  say  anything,  but  got  their  fig- 
ures, and  come  in  the  means  she  would  let  me 
have  to  build  the  house  ;  I  got  figures  so  it  made 
it  possible  to  build  the  house  if  she  would  let 
me  have  that  amount  of  money.  We  let  the  con- 
tract for  the  house.  That  Is  practically  the  con- 
versation in  regai^  to  the  building  of  the  bonse; 
every  time  I  was  there  she  spoke  aboat  the  mon- 
ey, but  she  never  said  any  more  than  that  some 
one  would  get  the  lot,  and  we  might  just  as  well 
have  it  as  some  one  elRe ;  for  she  had  offered  to 
people  coming  there  that  she  would  give  them 
the  lot  to  look  after  her." 

[2]  A  careful  reading  of  this  testimony 
clearly  establishes  an  agreement  on  the  part 
of  Mrs.  Ramp  to  give  plaintiffs  the  lot  npoa 
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.Thlcb  Ue  facrase  waa  snbsequently  buUt  but 
falls  very  far  short  of  anything  like  a  codt 
tract  to  give  them  the  money  for  the  erection 
of  the  boUdlng.  The  $1,800  for  which  the 
note  and  mortgage  were  executed,  included 
otber  obligations  besides  the  value  of  the  lot 
aod  the  money  advanced  for  the  construction 
of  tbe  dwdlli^.  It  is  agreed  throughout  the 
record  that  the  lot  was  valued  at  fSOO,  and 
u  to  the  contract  in  relation  thereto  Isle's 
testimony  Is  abnndaatly  corroborated  by  otb- 
er  vltnesses,  and  we  therefore  conclude  that 
phtlntUTs  are  entitled  to  a  credit  of  $500  up- 
on the  note  In  question,  and  a  decree  will  be 
entered  bere  to  that  effect;  neither  party  to 
recover  costs. 

HcBRIDB,  C  J.,  and  BURNETT  and 
BEAN,  33.,  concur. 


HAINES  V.  FIRST  NAT.  BANE  OF  BOSE- 
BURG.* 

(Snpreme  Court  of  Oregon.    April  80,  1918.) 

1.  Evidence  ®=»244(^— Lettebs  Ann  Gibcu- 

LABS. 

A  depositor  suin^  a  bank  for  an  alleged  bal- 
ance may  not  introduce  a  printed  circular  mail- 
ed to  bim,  announcing  defendant's  consolidation 
with  the  D.  bank,  or  letter  on  letter  head  of 
the  D.  bank  signed  by  its  president,  making  such 
announcement  and  statin?  continuance  In  the 
business  of  defendant's  former  president;  it  not 
beiiiK  shown  that  D.'s  president  was  agent  of  or 
autborized  to  apeak  for  defendant,  or  that  the 
circular  was  mailed  by  Ita  authority. 

2.  Trial  «=>252{a)— Inbtbuctions— Confobm- 
iTT  TO  Evidence. 

An  instruction  framed  on  a  theory  of  facts 
of  which  there  ia  no  evidence  Is  properly  refused. 

3.  Pbiscipal  and  Agent  «=9l4(3)  —  Cbea- 
Tioifl  OF  Relation. 

Merely  because  a  national  bank  cannot  act 
as  broker  for  loaning  for  a  depositor  money 
which  it  baa  on  deposit,  arranjcement  by  bim 
with  its  president,  that  it  sfaould  do  so,  does 
not  make  the  president  as  an  individual  hia 
agent 

4.  PaiRCIPAL  AND  AaBNT4=960(l)— AUTHOB- 
ITT  TO  LOAir. 

Autbority  to  ^rent  to  loan  money  does  not 
authorize  him  to  borrow  tbe  money  for  himself. 

5.  Pbincipal  and  AoerT  4s3»166(i9— Ratzti- 
CATION— KNOWLKDOB. 

Ratification  of  an  agent's  act,  In  exceeding 
bis  authority  to  loan  by  borrowing  tbe  money  for 
himself,  cannot  be  imputed  to  the  principal 
merely  because  be  was  told  that  a  loan  waa 
made,  without  being  informed  of  the  facts. 

6.  Account  Stated  ®=>  12— Impeachment. 

One  to  whom  a  statement  of  account  was 
rendered,  though  having  made  no  objection,  may 
impeach  it  for  fraudulent  concealment  of  facts. 

7.  Barks  and  Banking  «=»154(7)  ~  With- 
deawai.  or  Deposit— Evidence. 

Statement  by  a  depositor  in  a  bank  that  he 
had  loaned  his  money  to  its  president  is  compe- 
tent evidence  for  the  bank  that  he  had  with- 
drawn hia  money  from  the  bank. 

S.  Banks  and  Banking  ^=>106  — Liabilitt 
or  Bank— Acts  op  Pbesident  as  Individ- 
ual. 

Tbe  president  of  a  bank  may  as  an  Individu- 
al borrow  money  for  bis  private  account  from  a 
depositor  in  the  bank;  dealing  with  one  who  ia 


president  of  a  bank  not  necessarily  making  his 

acts  tfaose  of  the  bank. 

9.  Limitation  or  Actions  #=966(9)  —  AoTioir 
BT  Bank  Dbpobitob. 
The  statute  of  limitations  does  not  begia  to , 
run  against  claim  of  a  depositor  In  a  l>auk  till 
bis  demand  has  been  refused. 

Department  1.  Appeal  from  Circuit  Court, 
Douglas  County;  J.  W.  Hamilton,  Judge. 

Action  by  E.  E.  Haln^  against  tbe  First 
National  Bank  of  Roseburg.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed- 
and  remanded. 

The  plaintiff  grounds  his  cafise  of  action 
on  tbe  statement,  In  substance,  that  on  April 
6,  1908,  he  bad  on  deposit  In  the  defendant 
bank  $2,221.71,  since  which  time  the  defend- 
ant has  paid  to  him  $221.71,  and  no  more, 
leaving  a  balance  of  $2,000  which  has  not 
been  paid  by  tbe  defendant,  although  the 
plalntur  has  demanded  tbe  same.  , 

Among  other  things,  the  answer  contains 
tbla  language: 

"Denies  that  tbe  plaintiff  withdrew  from  naid 
bank  on  the  6th  day  of  April,  1908,  and  since 
that  date,  the  sum  of  $221.71  only,  but  alleses 
tb©  fact  to  be  that  the  plaintiff  on  said  6th  day 
of  April,  1908,  withdrew  from  said  bank  tbe 
sum  of  ^,000  and  thereafter  continued  as  a 
depositor  and  patron  of  said  bank,  withdrawing 
and  depositing  dififerent  sums  of  money ;  that 
all  of  the  sums  of  money  so  deposited  by  the 
plaintiff  have  been  withdrawn  by  him." 

This  allegation  was  traversed  by  tbe  reply. 
For  further  answer  the  defendant  avers, 
In  substance,  that  atxjut  April  6,  lOOS,  at  tbe 
special  Instance  and  request  of  the  plaintiff, 
T.  R  Sheridan,  then  president  of  the  defend- 
ant bank,  loaned  to  R.  S.  Sheridan  for  tbe 
plaintiff  $2,000  and  for  tbe  purpoi^e  of  effect- 
ing tbe  loan  withdrew  that  amount  of  money 
from  the  plaintiff's,  deposit  with  the  defend- 
ant bank;  that  being  tbe  identical  sum  de- 
manded herein.  Again,  In  substance,  the  de- 
fendant answers  to  tbe  effect  that  the  sum 
of  $2,000  of  the  plaiutlff's  money  was  with- 
drawn from  bla  account  by  T.  R.  Sheridan 
and  loaned  for  the  plaintiff;  that  on  or  about 
April  6,  1908.  the  bank  rendered  and  stated 
an  account  between  the  plaintiff  and  tbe  de- 
fendant which  showed  the  withdrawal  of 
tbe  $2,000  In  question,  with  a  balance  re- 
maining due  the  plaintiff  in  the  sum  of  :$221.*- 
71;  and  that  the  plaintiff  never  made  any 
objection  to,  but  always  acquiesced  In,  the 
correctness  of  that  account.  Finally,  tbe 
transaction  la  again  rehearsed  in  substan* 
tlally  the  same  language,  Including  a  state- 
ment of  tbe  account  showing  the  withdraw- 
al of  $2,000  on  April  6,  1908,  and  that  tbe 
plaintiff  received  the  account  so  stated,  re- 
tained the  same,  acquiesced  in  and  approved 
the  same,  and  that  more  then  six  years  have 
elapsed  since  tbe  withdrawal  of  tbe  sum  of 
$2,000,  on  account  of  all  of  whldi  the  defend- 
ant urges  that  the  demand  of  the  plaintiff 
has  been  barred  by  the  statute  of  limitations. 

For  affirmative  matter  in  the  reply  ttie 


4tss>For  oUicr  caws  see  sanw  tonic  and  KST-NUMBER  In  all  Key-NomlMrsd  tHgesta  and  IndaxM 

*Rehe&rlng  denied  Jns9  4,  1918.  ■ 

Digitized  byVjOOQl 


606 


172  PACIFIC 


EEPOBTEB 


(Or. 


plaintiff  alleges,  In  effect,  tbat  T.  R.  Sheri- 
dan, as  presldmt  of  the  bank,  represented  to 
him  that  his  funds  coald  be  loaned  by  the 
bank  0D  interest;  that  while  plaintiff  did 
not  authorize  either  tbe  bank  or  its  president 
to  loan  any  of  his  money,  It  did  render  him 
the  statement  of  account  showing  that  $2,000 
was  charged  against  the  plaintiff  whJich 
Sheridan,  acting  on  behalf  of  the  defendant, 
as  Its  presldoit  and  actual  manager,  repre- 
sented to  plaintiff  was  a  loan  on  his  account 
upon  vbicb  be  would  draw  interest,  and  that 
bla  m<m^  was  subject  to  vltbdrawal  from' 
the  bank  by  blm  at  any  time;  that  on  be- 
lief ot  the  plaintiff  tbat  the  bank  was  sol- 
vmt,  and  having  full  confidence  In  the  integ- 
rity of  Sheridan,  be  made  no  objections  to 
tbe  account;  that  on  the  contrary,  as  the 
event  proved,  the  bank  never  did  loan  tbe 
.non^.  but  that  Sheridan,  Its  president,  took 
tbat  amount  for  bis  own  use  without  plain- 
tiff's authority  and  caused  the  same  to  be 
charged  to  the  account  of  the  latter,  using 
bis  position  as  president  of  the  bank  for 
that  purpose. 

The  essence  of  flie  new  matter  In  the  reply 
is  that  the  representations  of  the  def^d- 
ant's  president  to  the  effect  tbat  the  bank 
bad  loaned  the  money  were  designed  to  de- 
ceive, and  did  deceive,  the  plaintiff,  causing 
him  apparently  to  acquiesce  In  tbe  account 
stated ;  but  that  In  fact  the  statements  of  the 
defendant's  president  and  manager  were 
false  and  were  uttered  for  the  purpose  of 
concealing  bis  personal  appropriation  of  the 
plaintiff's  funds,  and  so  the  latter,  relying 
upon  the  same,  was  defrauded.  A  Jury  trial 
resulted  In  a  verdict  and  Judgment  for  tbe 
plaintiff,  and  tbe  defendant  appeals. 

O.  P.  Coshow,  of  Roseburg,  for  appellant 
B.-  L.  Eddy,  of  Roseburg,  for  respondent 

BURNETT,  J.  (after  stating  tbe  facts  as 
above).  The  record  contains  many  assign- 
ments of  error,  some  of  wbldi  we  And  It  un- 
necessary to  con^der.  Having  tesUfled,  ad- 
mitting tbat  be.  had  received  tbe  statement 
of  account  mentioned  and  that  be  had  not 
made  objection  to  It,  tbe  plaintiff  introduced 
In  evidence  a  printed  circular  of  date  June 
IT,  1911,  announcing  tbe  consolidation  ot  the 
defendant  bank  with  the  Douglas  Natl«»al 
Bank  and  tbe  purpose  to  carry  on  banking 
business  under  the  name  of  and  in  the  rooms 
of  tbe  Douglas  National  Bank.  Tbe  plaintiff 
testified  tbat  he  had  received  this  through 
the  mall,  but  nothing  appeared  in  evidence 
about  who  sent  It  or  by  whose  authority  it 
was  issued.  He  also  introduced  a  letter  dat- 
ed August  9,  1911,  on  the  letter  bead  of  the 
Douglas  National  Bank  and  signed  by  J.  H. 
Booth,  president.  It  Is  addressed  to  tbe 
plaintiff,  and,  aside  from  mere  formal 
presslons,  reads  thus: 

"We  have  forwarded  cheek  books  of  this  bank 
to  you  at  reaueated  in  year  favor  of  the  7th  and 
thank  yon  lor  your  expruslons  of  contfainlng 


yoar  business  with  tbe  coDsolidated  bank  as 
formerly  done  with  the  First  NatlonaL  We 
appreciate  it  and  we  assure  you  that  we  shall 
always  be  ready  to  care  for  your  wants  as  called 
upon  and  shall  extend  jnst  the  same  coarteoiu 
treatment  as  given  in  times  past  by  the  other 
bank  which  we  have  now  absorbed.  Mr.  Sheri- 
dan continues  right  along  actively  with  us  as  he 
did  In  the  other  bank  bnt  he  wants  some  of  us 
yoimger  men  to  take  tbe  harden  of  the  work 
from  him  a  large  share  of  which  the  writer  will 
undertake." 

[1]  The  defendant  objected  to  tbe  Introdnc* 
tlcm  of  both  these  documents  on  the  ground 
that  they  were  Incompetrat,  Immaterial,  ir- 
relevant, and  in  no  way  affecting  the  Issues 
Invtrtved  in  this  action,  whldi  objection  was 
overruled  and  the  Instruments  were  read  In 
evidence  over  the  exception  of  the  defendant 
There  was  no  testlmfmy  tending  to  show  that 
tbe  defendant  sanctioned  either  of  the  papers 
In  question.  So  far  as  tbe  allndon  to  Sheri- 
dan's continuing  In  tbe  banking  bastnesa  with 
the  Douglas  National  Bank  Is  Mmcemed.  it 
was  pure  hearsay  and  not  admissible.  In 
ord«*  to  charge  tbe  defendant  with  any  of  tbe 
statements  contained  in  those  documents  or 
the  deductions  to  be  drawn  therefrom,  it 
would  be  necessary  to  show  that  they  were 
authorized  by  the  defendant  In  principle  It 
is  like  tbe  Goodhart  letter  alluded  to  In 
nearly  all  the  cases  against  the  defendant, 
dted  at  the  close  of  this  opinion.  Goodhart 
was  a  national  bank  examiner,  and  In  audit- 
ing the  books  and  accounts  of  the  defendant 
in  his  official  capacity  he  found  entries  where 
the  president  of  the  bank  had  drawn  memo- 
randum checks  against  the  accounts  of  de- 
positors dlrolnlsblng  their  deposits  by  so 
much,  even  as  In  the  present  case.  In  such 
Instances,  he  addressed  a  letter  to  the  deposi- 
tor stating  that  such  memorandum  checks  of 
the  president  had  been  honored  and  the 
amount  charged  to  the  account  of  th*  deposi- 
tor and  called  upon  the  latter  to  state  wheth- 
er he  authorized  or  approved  the  action  thus 
narrated,  In  some  of  those  cases  tbe  deposi- 
tor answered  avowing  the  action  of  Sheridan 
In  so  doing,  and  attempts  were  made  to  predi- 
cate estoppelB  upon  the  correspondence;  but 
as  held  in  Doerstler  v.  First  National  Bank  of 
Roseburg,  82  Or.  92,  161  Pac.  3S6,  the  bank 
examiner  was  In  no  sense  the  a'gent  or  au- 
thorized to  q>eak  for  the  defendant,  and 
hence  no  estoppel  could  be  grounded  upon  his 
letter  and  the  answer  thereto.  So,  here.  It  is 
not  shown  that  the  president  of  the  Douglas 
National  Bank  was  the  agent  of  or  had  au- 
thority to  speak  for  the  defendant  Neither 
does  It  appear  that  by  its  authority  the  print- 
ed circular  was  mailed  to  the  plaintiff;  and 
hence  by  a  parity  of  reasoning,  as  employed 
with  reference  to  tbe  Goodhart  letters,  It  was 
error  to  receive  In  evld«ioe  the  letter  and  cir- 
cular here  involved. 

[2]  The  defendant  requested  a  variety  of 
instructions  too  numerous  and  lengthy  to  be 
quoted  at  large  In  this  oplni<Hi.  One  element 
apparent  in  than  Is  that  they  were  framed 
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"upon  the  theory  that  Sheridan  withdrew  the 
□louey  and  loaned  it  for  the  plaintiff;  but, 
although  this  is  alleged,  there  Is  nothing  in 
evidence  even  tending  to  show  that  T.  R, 
Sheridan  loaned  the  money  to  anybody.  In 
this  state  of  the  testimony  an  Instruction 
involving  thnt  feature  was  properly  refused. 

[3]  Again,  another  element  of  the  denied  in- 
structions is  to  the  effect  that  Sheridan  acted 
as  agent  for  the  plalntUV ;  bnt  it  leaves  out 
of  view  the  necessary  Ingredient  that  his 
agency  must  have  been  with  the  plaintiff's 
previous  consent  or  subsequent  ratification 
with  knowledge  of  all  the  facts  pertaining  to 
his  action.  Of  course,  as  stated  in  the 
Doerstler  Case,  if,  Indeed,  the  plaintiff  ap- 
pointed Sheridan  Individually  to  be  his  agent 
to  draw  the  money  out  of  the  bank  for  any 
purpose  whatsoever,  and,  acting  under  such 
authority  Sheridan  had  taken  out  the  money, 
the  bank  would  not  be  responsible  for  the 
same.  The  ailment  of  the  defendant  In  the 
present  Juncture  Is  that  the  plaintiff  must  be 
ctiarged  with  a  knowledge  of  the  law  that  no 
national  bank  can  act  as  broker  or  agent  for 
another  person  in  loaning  money  which  It  has 
on  deposit,  and  that,  being  so  legally  inform- 
ed, he  must  be  held  to  have  dealt  with  Sheri- 
dan as  an  Individual.  It  does  not  follow, 
bowever,  that  because  Sheridan  could  not  as 
a  matter  of  law  commit  his  bank  to  an  agen- 
cy for  the  plaintiff  ttx  any  purpose  of  the 
kind  mentioned,  negotiations  to  that  end 
would  constitute  an  appointment  of  Sheridan 
the  individual  to  be  such  agent  Under  the 
clrcnmstanoaB,  no  legiOniate  resnit  In  favor 
of  the  bank  oontd  grow  ont  of  an  attonpted 
illegal  transaction  snch  as  woidd  result  If  the 
bank  undertook  to  act  as  the  broker  for  the 
purpose  of  effeding  a  loan  for  any  one. 
However  contrary  to  the  law  it  would  be  to 
arrange  for  the  bank  to  loan  money  for  the 
plaintiff,  the  sdtieme  cannot  be  pruned  of  Its 
Illegality  without  Us  ctHis^t  so  as  to  make 
Sheridan,  the  individual,  an  agent  for  him. 

[4]  As  stated,  there  is  no  evidence  in  the 
record  that  Sheridan  loaned  any  of  the  money. 
On  the  contrary,  the  construction  most  favora> 
ble  to  the  defendant  Is  that  be  borrowed  it 
Indeed,  there  Is  the  testimony  of  two  witness- 
es who  declare  that  tha  plaintiff  told  them 
that  he  had  loaned  his  money  to  Sheridan. 
Then,  too,  even  If  he  was  appointed  by  the 
plaintiff  to  be  the  agent  of  the  latter  to  loan 
the  money,  It  would  not  be  authority  to  Sheri- 
dan to  borrow  the  money  for  himself.  The 
reason  is  that  an  agent  cannot  assume  a  posi- 
tion where  he  is  at  once  acting  for  himself 
and  adversely  to  his  principal.  His  duty  to 
his  principal  in  such  a  case  would  require 
him  to  act  as  lender,  and  he  could  not  at  the 
same  time  act  as  borrower,  for  the  two  rela- 
tions are  inconsistent  with  each  other.  True 
it  Is  that  if  the  principal  was  aware  of  all 
the  facts.  It  would  be  competent  for  him  to 
ratify  the  transaction.  But  the  evidence  Is 
all  one  way  that  the  plaintiff  had  no  knowl- 


edge that  Sheridan  himself  bad  taken  the 
money  for  his  own  purposes  until  about  the 
time  he  commenced  this  actios. 

[B,  I]  Among  the  refused  Instructions  was 
one  containing  this  language: 

"If  yon  find  from  the  evidence  that  the  de- 
fendant bank  rendered  to  the  pUlntiff  a  state- 
ment  of  account,  and  if  yon  find  that  said  state- 
ment credited  the  plaintiff's  account  with  a  cer- 
tain sum  of  money  as  interest  on  said  loan,  and 
if  you  find  that  the  plaintiff  with  knowledge  of 
said  loan  retained  said  interest  then  I  instruct 
you  that  the  plaintiff  cannot  now  repudiate  the 
said  loan  and  at  the  same  time  retain  the  bene- 
fit of  said  loan ;  and,  if  you  find  that  plaintiff 
has  retained  such  interest  I  instruct  you  that 
the  plaintiff's  conduct  woidd  constitute  a  ratifi- 
cation of  said  loan  and  plainiiff  cannot  recover 
in  such  action." 

This  instruction  omits  the  neceraary  ele- 
ment of  knowledge  of  all  the  facts  upon 
which  the  account  was  predicated.  On  the 
theory  that  Sheridan,  the  individual,  was 
Indeed  the  agent  of  the  plaintiff,  the  mere 
statonent  that  a  loan  had  been  made,  when, 
in  fact,  unknown  to  the  plaintiff,  Sheridan 
had  borrowed  the  money,  would  not  be  snf- 
fid^t  to  impute  ratlfloatlon  to  the  plain- 
tiff. He  bad  a  right  to  presume  Hiat  Sberl- 
dan  bad  Indeed  loaned  the  money  to  some- 
body Instead  of  borrowing  It  himself  and  he 
would  have  a  right  to  Impeach  the  stated 
account  by  reason  of  the  fraud  of  Sheridan 
In  stealthily  exceeding  hla  authority  as 
agent 

[7]  The  defendant  excepted  to  an  inatrac- 
tlon  glv«i  by  the  court  in  which  the  follow- 
ing language  was  used: 

"There  la  no  evidence  here  before  you  which 
would  jpermit  you  to  find  under  the  issues  and 
the  evidence  in  this  case  that  the  money  was 
loaned  either  to  T.  R.  Sheridan  or  B.  S.  Sheri- 
dan, and  the  defendant  cannot  be  excused  from 
the  payment  of  the  amount  of  the  deposit  ot 
the  plaintiff  on  account  of  a  loan  either  to  T.  R. 
or  R.  S.  Sheridan." 

Ab  before  pointed  out,  there  was  the  tes- 
timony of  two  witnesses  to  the  effect  that 
tlie  plaintiff  had  told  them  he  had  loaned 
his  money  to  Sheridan.  Tbis  was  competent 
testimony  In  support  of  the  averment  in  the 
answer  that  the  plaintiff  on  April  6,  1908, 
withdrew  the  sum  of  $2,000  from  the  bank 
and  that  aU  sums  of  money  deposited  by  htm 
had  been  withdrawn  by  him.  If,  In  truth, 
he  loaned  the  nxmey  to  Sheridan,  as  these 
witnesses  state,  and  which  he  denies  Indeed, 
the  Jury  would  be  authorized  to  find  that  be 
had  withdrawn  it  from  the  bank.  He  could 
not  well  loan  that  money  to  any  one  with- 
out wiUidrawlng  it  from  bis  bank  account 

[I]  Again,  In  an  instmction  the  court  stat- 
ed tbis: 

"As  to  the  transaction  between  the  plaintiff 
and  the  defendant  bank,  I  instruct  you  thnt  the 
acts  of  the  president  of  the  defendant  bank  are 
to  be  deemed  the  acts  of  the  bank  itself." 

This  is  a  mandatory  sanction  of  the  plain- 
tiff's theory  notwithstanding  the  testimony 
about  his  admissions  that  he  had  loaned  the 
money  to  Sheridan.  There  Is  no  law  against 
Blieridan»  the  Indlvldttal,  borrowing  money 
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from  tbe  plaintiff  with  his  conaait  and  for 
the  private  account  of  the  former,  and  there 
Is  nothing  to  prerait  tlie  plaintiff  from  loan- 
ing Sheridan  the  money  without  necessarily 
making  the  transactltm  an  act  of  the  bank. 
It  does  not  unavoidably  follow  as  a  matter 
of  law  that  dealing  with  a  man  who  happens 
to  be  the  president  of  a  bank  makes  his  acts 
those  of  the  bank.  There  are  two  sides  to 
this  question,  dependent  upon  whether  the 
plaintiff  was  dealing  with  the  bank  through 
Its  president,  as  he  now  claims,  or  whether 
he  dealt  with  him  as  an  Individual  and 
loaned  the  money  to  him  In  bis  private  ca- 
pacity as  the  two  witnesses  testl^  be  relat- 
ed to  them. 
[I]  The  court  Instructed  the  jury  thus: 

"If  you  find  that  the  plaintiff  has  a  claim 
against  the  defendant  and  that  defendant  bank 
gave  plaintiff  credit  on  account  of  any  payment 
of  interest,  then  six  yeara  vould  have  to  elapse 
from  the  said  payment  before  plalntifTs  claim 
can  be  barred  by  the  statute  of  limitations,  even 
though  the  statute  of  limitations  would  begin  to 
run  against  the  plaintiff  prior  to  his  demanding 
payment  of  claim  he  bad  against  the  defendant" 

It  Is  not  clear  what  a  credit  of  interest  on 
the  deposit  would  have  to  do  with  tolling 
the  statute  of  limitations  under  conditions 
disclosed  by  the  record,  it  does  not  begin 
to  operate  against  one  who  deposits  money 
in  a  bank  until  his  demand  for  the  same  has 
been  refused.  It  is  common  knowledge  that 
individuals  leave  money  on  d^slt  in  banks 
for  long  periods  of  time  b^ond  the  six 
years  prescribed  In  which  an  action  for  mon- 
ey may  be  instituted;  yet  no  one  would  pre- 
tend that  the  statute  of  limitations  had  bar- 
red a  claim  for  a  deposit  unless  a  demand 
for  the  same  had  been  refused  and  the  peri- 
od bad  afterwards  expired.  The  Instruction 
In  that  respect  is  harmless,  for  it  does  not 
disturb  the  principle  that  a  demand  must  be 
shown  before  the  statute  begins  to  run. 

In  brief,  it  was  error  to  admit  In  evidence 
the  circular  and  the  Bootb  letter  because 
it  was  not  shown  that  they  were  authorized 
by  the  defendant.  Neither  would  they  excuse 
the  plaintiff  from  his  duty  either  to  avow 
or  reject  the  account  provided  he  had  knowl- 
edge of  the  facts  upon  which  it  was  baaed. 
It  was  &tTOT  to  state  to  the  jury  as  a  matter 
of  law  that  the  transactions  between  Sheri- 
dan and  the  plaintiff  were  necessarily  bind- 
ing upon  the  bank,  because  It  omits  the  pos- 
sibility that  the  plaintiff  dealt  with  Sheri- 
dan as  an  individual,  of  which  there  was 
some  evidence.  It  is  elementary  that,  where 
there  Is  testimony  supporting  the  theory  of 
either  party.  It  is  Incumbent  upon  the  court 
to  leave  the  question  to  the  Jury  under  prop- 
er instructloDS,  and  a  charge  which  ignores 
such  a  situation  and  directs  attention  only 
to  the  theory  of  one  party  under  such  cir- 
cumstances Is  erroneous. 

The  principal  questions  involved  In  this 
appeal  have  been  settled  In  the  cases  of 


Chapman  t.  First  National  Bank,  72  Or. 
492,  143  Pac.  630,  L.  B.  A.  IQITF,  300;  By- 
ron V.  First  National  Bank,  75  Or.  296,  146 
Pac.  616;  De  War  v.  First  National  Bank. 
80  Or.  2G0, 166  Pac.  1088;  Wella  v.  First  Na- 
tional Bank,  80  Or.  329,  157  Paa  145;  Gaiv 
Ion  V.  First  National  Bank,  80  Or.  539,  157 
Pac.  809;  Verrell  v.  First  National  Bonk,  80 
Or.  650,  167  Pac.  813. 

The  conclusion  la  that  the  judgment  must 
be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

McBBIDB,  O.  J.,  and  BENSON  and  BABr 
BIS,  JJ.,  concur. 


ROWB  V.  FREEMAN  et  al 
(Supreme  Court  of  Oregon.    April  30,  1918.) 

1.  Deeds  ^=>211(1)  —  UNDEBSTAivDiiTa  or 
Gbantob— Sufficiency  of  Evidence. 

In  suit  by  a  daughter  to  cancel  ber  mother's 
deed  to  a  son  on  the  ground  of  undue  influence, 
evidence  held  to  show  that  the  mother  under- 
stood the  purport  of  her  deed  when  she  executed 
It,  and  that  she  realized  thereafter  that  her 
son  had  title  to  the  property. 

2.  Appeal  and  Kbeob  $=3l008(l>— Review- 
Findings. 

Some  weight  must  be  given  to  the  fact  that 
the  lower  court  which  saw  the  witnesses  deter> 
mined  the  issues  in  favor  of  defendants. 

3.  Deeds  ®=»196(3)  —  Tbubt  Relationship  — 

BUBDEN  OF  PbOOF. 
If  a  fiduciary  relation  existed  between  moth- 
er end  son,  in  suit  by  a  daughter  to  cancel  the 
mother's  deed  to  the  son  tbe  burden  of  proof 
devolved  on  tbe  son  to  sustain  the  transaction. 

4.  Tbuots  ^=»2S3{2>— Conveyance  to  Tbcs- 
TEi}— Independent  Advice. 

The  principle  that  a  deed  from  cestui  que 
trust  to  trustee  will  be  upheld  only  when  the 
former  has  acted  under  independent  advice,  ap- 
plies only  to  cases  where,  by  ill  health,  mental 
infirmity,  immaturity,  or  otberwise,  tbe  party 
whose  deed  is  attacked  is  one  not  likely  to  act 
wisely  without  disinterested  advice,  for  a  party 
of  normal  mentality  is  entitled  to  dispose  of  hw 
own  as  he  sees  fit. 

6.  Deeds  «S9211(4)— Tairsr  Rblatxonship  — 

Evidence. 

In  a  daughter's  .suit  to  cancel  a  deed  exe- 
cuted by  ber  mother  to  a  sou  on  tbe  ground  of 
undue  influence  and  trust  relationship,  that  the 
mother  executed  a  power  of  attorney  to  the  son 
was  a  circumstance  to  be  given  weight  in  deter- 
mining whether  a  trust  relation  existed  between 
tbem,  but  the  drcumataoce  does  not,  of  itself, 
establish  a  fidudary  relation. 

6.  Deeds  ®=»196(3)  —  Conveyance  to  Trus- 
tee —  Independent  Advice  —  Bubden  or 
Paoor. 

Where  a  mother  constituted  her  son  her  at- 
torney in  fact  by  giving  him  power  of  attorney, 
but  the  only  use  he  made  of  such  power  was  the 
ministerial  act  of  with^awing  a  deed  to  the 
mother's  land  deposited  In  escrow,  the  power  of 
attorney  did  not  create  such  relation  of  trust 
between  tbe  mother  and  son  that  in  a  daughter's 
suit  against  him  to  cancel  bis  mother's  deed  to 
him,  executed  after  revocation  of  tbe  power,  he 
had  the  burden  to  prove  bis  mother  acted  under 
independent  advice. 


^D>Por  other  e«Ma  m  sam*  topic  man  KB7-NUHfiS>B  la  all  Key-Numbsrcd  DlseaU  and  Intexai 
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7.  Dm>B  ^S»72(S>— OOHnTAIfCI  TO  Tbubtei 

-  IlCDEPEMDKfT  ADTIOB  —  TEBinNA-nON  Or 

Belation. 

If  son's  power  of  attorne;  from  his  mother 
created  a  rdatlooship  of  trust  between  them, 
laying  upon  him  the  barden,  in  bia  slater's  aait 
to  cancel  his  mother's  deed  to  him.  to  aphold 
the  good  faith  of  the  tranaaction  the  termina- 
tfcn  of  the  relation  by  revocation  of  the  power 
of  attorney  destrored  the  soa'a  diaqoaliflcation 
to  deal  with  hia  mother  nnadTiaed. 

8.  Deeds  «s»72(8>— "Fiducubt  RiUTioir"— 
Abbenck  op  Tbttst  or  Agekct. 

Fiduciary  relationallip  may  exist  in  the  ab* 
seoce  of  a  trbst  or  agency,  being  fonnd,  with  its 
accompanying  burdras  and  dieqaalifications, 
wberevar  there  la  confidence  repoaed  on  one  side 
and  resaltine:  saperiority  and  influence  on  the 
other. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Flnt  and  Second  Series,  Flduelary 
Belation.] 

9.  Deeds  «=S9186^  —  FnracuBT  BsunoN- 
BHip— Pabbrt  and  Ohild. 

The  relation  of  parent  and  child,  accompa- 
nied by  the  affection  and  companionship  inci- 
dent thereto,  does  not  make  the  child  a  fiuuciary 
within  the  rule  casting  the  bardrai  npon  him  to 
justify  a  deed  in  bia  favor,  from  hbi  parent. 

10.  Deeds  «s1S6(8)  —  nnonK  iNnuincs  — 

BUBDKN  or  PKOOF. 
In  a  daughter's  suit  to  cancel  her  mother's 
deed  to  a  son,  where  tfae  daughter  failed  to  show 
^e  existence  of  a  fldueiary  relationship  between 
mother  and  son,  the  burden  of  proof  was  on  her 
to  establidi  the  undne  inflneoee  and  other  mat- 
ters relied  on  to  set  aade  the  deed. 

11.  DSEDS  •=»72(7)  —  VVDUM  InnusNOE  — 
Execution  ok  Request.  ■ 

The  execution  of  a  deed  at  the  auffi^estion  or 
request  of  the  grantee,  the  grantor,  his  mother, 
reserving  a  life  eatate  and  revenues  adequate  to 
her  necessities,  did  tiot  constitute  undue  influ- 
ence nor  vitiate  the  conveyance. 

12.  Deeds  «=>196(3)— Deed  fbou  Pabbnt  to 
Child— PBEauMFTioN  op  Invalidity. 

No  presumption  of  invalidity  attaches  to  a 
deed  from  mother  to  son  wherein  the  mother  re- 
Ferves  a  life  estate  and  revenues  adequate  to 
her  necessities,  though  executed  without  mone- 
tary conaideratton  at  tfae  suggestion  or  reqoest 
of  the  son;  the  mother  being  mentally  oomp» 
tent  and  no  trust  relation  existing. 

Department  2.  Appeal  from  Circirit  Court, 
Colnmbia  County ;  James  A.  Eakin,  Judge. 

Suit  by  Celia  M.  Rowe  against  Daniel  E. 
Freeman  and  Marlab  Freeman.  From  de- 
cree for  defendants,  idalntlfC  appeals.  Af- 
firmed. 

This  Is  a  suit  brought  to  set  aside  a  deed 
to  634  acres  of  land  near  Scappoose,  exe- 
cuted by  Bridget  M.  Freeman  In  favor  of 
Daniel  K.  Freeman,  February  16,  1912. 
PlaiDtlfT  sues  as  one  of  the  heirs  at  law  of 
the  grantor,  who  died  Intestate  October  26, 
1912.  The  deed  in  questlcHi  reserved  to  the 
grantor  a  life  estate  in  the  property.  The 
deed  recites  a  consideration  of  $1  and  other 
valuable  considerations,  btit  It  Is  conceded 
that  no  money  consideration  passed  at  the 
time  of  ita  execution.  At  the  date  of  the 
deed  Bridget  H.  Freeman  had  three  children 
living;   plaintiff,  the  defendant  Daniel  E. 


Freeman,  and  Carrie  Freeman,  who  died 
April  9,  1912.  She  also  bad  a  grandson,  Les- 
ter DowUng,  the  child  of  a  deceased  daugh- 
ter. The  evidence  is  In  conflict  as  to  the 
age  of  Bridget  M.  Freeman.  Plaintiff  testi- 
fies tbat  she  was  about  80,  and  her  testimony 
la  corroborated  by  tbat  of  another  witness. 
Daniel  B,  Freemaa  testifies  that  bis  mother 
was  OS.  Other  witnesses  think  ahe  was 
about  70. 

The  property  In  question  Is  a  dairy  farm 
on  which  Bridget  M.  Freeman  and  her  bus- 
band,  since  deceased,  bad  resided  prior  to 
1891.  In  tbat  year  they  moved  to  Portland, 
leaving  the  farm  In  charge  of  Daniel  E. 
Freeman  and  bia  brother  William,  who  died 
in  189T.  A  written  lease  was  given  these  two 
sons.  William  left  the  farm  in  1891,  and 
thereafter  the  defendants  Daniel  E.  Freeman 
and  Marlab  Freeman,  his  wife,  resided  on 
and  farmed  the  property  continuously  except 
from  1898  to  190O.  Although  no  written 
lease  was  executed  sabsequent  to  that  above 
referred  to,  Daniel  SI.  Freeman  paid  bis 
mother  a  rental  of  $60  a  month.  This  with 
a  small  pension  she  received  was  adequate  to 
her  necessities. 

Plaintiff  left  the  home  of  her  parmts  Id 
1900.  Within  the  next  two  years  she  wrote 
two  letters  firom  Baker  City  to  the  defend- 
ant Marlah  Freeman.  She  found  her  way  to 
California  and  was  IMag  at  Healdsburg 
when  her  mother  died  in  1912,  Except  tor 
the  two  letters  above  referred  to,  she  had 
not  cfHnmnnlcated  with  ttie  fiimlly  In  hny 
manner  since  1000:  The  testimony  as  to 
Lester  Dowling  Is  meager,  but  It  sufficiently 
appears  tbat  be  also  was  out  of  touch  with 
the  family.  A  son,  Jack,  died  in  1911  and 
after  his  death  Bridget  M.  Freeman  moved 
from  Portland  to  Scappoose,  remaining  there 
until  her  death.  At  the  date  of  the  deed  in 
question  Carrie  Freeman  was  In  the  last 
stages  of  tuberculosis  which  took  her  away 
less  than  two  months  thereafter. 

The  amended  complaint  on  which  the  case 
was  tried  charges  that  the  defendant  Daniel 
B.  Freeman  procured  the  execution  of  the 
deed  In  question  with  Intent  to  deprive  plain- 
tiff of  a  share  of  the  property  of  her  mother ; 
tbat  the  deed  was  prepared  at  his  Instance 
In  the  absence  of  his  mother;  that  the  reser- 
vation of  a  life  estate  therein  was  for  .the 
purpose  of  plausibly  representing  to  his 
mother  that  the  Instrument  was  only  a  lease; 
that  be  did  so  represent  and  that  the  deed 
was  executed  by  Bridget  M.  Freeman  In  the 
belief  tbat  she  was  executing  a  lease;  that 
the  deed  was  executed  without  Independent 
advice  as  to  its  purport  and  without  being 
read  to  the  grantor,  who  could  neither  read 
nor  write ;  that  the  name  of  the  grantor  was 
written  by  the  defendant  Daniel  E.  Freeman; 
and  tbat  the  grantor  was  induced  to  make 
her  mark  thereon  "because  of  her  said  con-. 
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fidence  and  trust  In  ber  son  and  by  his  undue 
influence  and  persuasion  upon  her."  Issue 
Is  Joined  on  these  allegations.  The  decree  of 
the  lower  court  was  for  the  defendants  and 
plainti£f  appeals. 

John  Manning  and  W.  T.  Slater,  both  of 
Portland  (Manning,  Slater  &  Leonard,  of 
Portland,  on  the  brief),  for  appellant  W. 
A.  Harris,  of  St  Helens,  and  W.  M.  Cake, 
of  Portland  (Cake  &  Calce.  of  Portland,  on 
the  brief),  for  re^ondents. 

McCAMANT,  jr.  (after  stating  the  facts  as 
above).  [1]  It  appears  that  Bridget  M.  Free- 
man was  illiterate,  hot  the  preponderance  of 
the  evldenee  Is  that  she  was  abundantly 
competent  and  that  she  had  a  mind  of  her 
own.  She  was  in  normal  health  when  the 
deed  was  executed;  she  died  of  pneumonia 
eight  months  thereafter. 

Grant  Watts,  the  notary  public  who  took 
the  acknowledgment  of  the  deed,  testifies 
that  he  had  previously  advised  Mrs.  Freeman 
to  execute  a  deed  to  this  effect;  that  on  the 
day  when  the  deed  was  executed  Mrs.  Free- 
man was  in  her  right  mind  and  seemed  to 
know  what  she  was  doing.  He  further  testi- 
fles  that  he  read  the  deed,  told  Mrs.  Free- 
man that  "it  was  a  deed  with  a  life  lease  to 
It;"  that  he  (Watts)  wrote  Mrs.  Freeman's 
name  as  a  signature  and  made  ber  mark, 
while  she  held  the  top  of  the  pen. 

E.  W.  Price,  one  of  the  subscribing  witness- 
es, corroborates  this  testimony  in  part.  He 
aays,  "They  told  me  It  was  a  deed  to  Dan;" 
and  that  this  remark  was  made  In  the  pres- 
ence of  Mrs.  Freeman.  This  was  the  only 
real  estate  which  the  grantor  owned  and  she 
must  have  understood  the  remark  as  appli- 
cable to  the  property  In  question. 

A.  Bonser  testifies  that  in  April,  1912,  Mrs. 
Freeman  told  him  she  had  conveyed  the  prop- 
erty to  Dan.  On  May  21, 1912,  Mrs.  Freeman 
Joined  with  the  defendants  in  a  mortgage 
of  the  pttypeity  to  Uie  Investcws'  Mortgage 
Security  Company,  Limited.  O.  M.  Wash- 
bum,  who  took  het  aAnowledgment  of  the 
mortgage,  explained  to  her  that  her  signa- 
ture was  necessary  because  of  ber  interest 
in  the  place.  Hr.  Washburn  testifies  that 
Mrs.  Freeman  said  she  understood  the  trans- 
action. 

On  the  other  hand,  Mrs.  H.  A.  Sellers  tes- 
tifies that  In  August,  1912,  Mrs.  Freeman 
told  her,  "Dan  has  no  deed;  he  has  only  a 
lease."  Whatever  the  explanation  of  this 
testimony,  the  preponderance  of  the  evidence 
Is  to  the  effect  that  Mrs.  Freeman  under- 
stood the  purport  of  her  deed  when  she 
executed  it,  and  that  she  realized  several 
months  thereafter  that  her  son  Daniel  E. 
had  a  title  to  the  property. 

There  is  evidence  that  Mrs.  Freeman  was 
dissatisfied  with  the  conduct  of  the  defend- 
ant Daniel  E.,  but  it  nevertheless  appears 
that  In  the  last  year  of  her  life  he  was  the 


only  member  of  the  family  who  saw  anything 
of  Mrs.  EYeeman,  except  only  Carrie  Free- 
man. This  daughter  died  six  months  be- 
fore her  mother,  after  a  lingering  illness, 
during  the  latter  part  of  which  she  was  help- 
less. Mrs.  Freeman  seems  to  have  doubted 
whether  plaintlft  was  still  alive.  In  a  letter 
written  by  plaintiff  after  the  death  of  her 
mother  she  admits  that  she  was  at  fault  in 
falllag  to  write  her  mother  during  the  last 
12  years  of  the  latter's  life.  In  another  letter 
plaintiff  intimates  that  she  had  been  advised 
of  the  death  of  her  brother  Jack,  who  died 
in  1911,  and  that  of  lier  sister  Carrie,  who 
died  In  April,  1912.  Plaintiff  sent  no  message 
of  condolence  to  her  mother  on  either  of 
these  occa^ons.  The  excuses  offered  for 
this  long  silence  are  that  Mrs.  Freeman  was 
illiterate,  and  that  i^intiff's  relations  with 
her  sister  Carrie  were  not  cordial.  There 
Is  evidence  that  Mrs,  Freeman  did  not  re- 
gard these  excuses  as  adequate. 

On  January  17,  1911,  Mrs.  Freeman  gave 
a  power  of  attorney  to  Daniel  E.  Freeman. 
This  instrument  was  recorded  in  the  records 
of  Columbia  county  January  25,  1911.  On 
the  advice  of  counsel  who  drew  the  deed  In 
controversy,  the  power  was  revoked  by  Mrs. 
Freeman  immediately  prior  to  the  execution 
of  the  deed.  The  powers  granted  by  this 
Instrument  were  very  broad,  but  it  appears 
by  uncontroverted  testimony  ttiat  It  was 
executed  in  order  to  empower  Daniel  E.  Free- 
man to  withdraw  a  deed  which  his  mother 
had  left  In  escrow  with  a  Portland  bank  at 
a  time  when  the  sale  of  the  property  was 
contemplated.  There  Is  also  some  testimony 
that  the  power  of  attorney  was  given  with  a 
view  to  "s<mie  road  matters  down  on  the 
farm."  This  last  circumstance  explains  the 
fact  that  the  power  of  attorney  was  placed 
of  record.  It  does  not  appear  that  the  power 
of  attorn^  was  used  except  for  the  purpose 
of  withdrawing  the  deed  from  the  bank. 

[2]  There  Is  testimony  to  the  effect  that 
Daniel  E.  Freeman,  prior  to  the  bringing 
of  this  snlt,  offered  plaintiff  910,000  tot  ber 
interest  in  the  property  If  she  would  wait 
till  be  could  sell  the  property.  This  was  In 
the  nature  of  a  compromise  offer,  wbldi  was 
not  accepted.  Apart  from  the  fact  that  Dan- 
lei  E.  Freeman  denies  making  the  offer,  the 
circumstance  Is  unimportant  TbiB  denial  is 
in  conflict  with  the  testimony  of  five  witness* 
es,  and  we  cannot  doubt  that  the  fact  Is  as 
contended  plaintUf.  In  tbla  and  in  other 
respects  the  testimony  of  Danl^  B.  Treeman 
Is  unsatisfactory,  but  the  controlling  facts  In 
the  case  are  established  by  testimony  other 
than  that  of  this  defendant  Some  wef^t 
must  be  given  to  the  foct  that  the  lower 
court  whidi  saw  the  witnesses  determined 
the  Issues  in  favor  of  the  defendants.  Scott 
V.  Hubbard,  67  Or.  498,  505,  136  Pac.  653; 
Hurlburt  v.  Morris,  68  Or.  259,  272,  135  Pac. 
531 ;  Uoff  V.  Kelsey,  78  Or.  837,  348,  153  Pac 
IflSS;  Shane  t.  Gordon,  84  Or.  93^,  63(^  165 
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Pac  1167;  Tucker  t.  Klrkpatrtck,  86  Or.  677, 
679,  169  Pac.  117. 

[3,4]  It  Is  contended  by  plaintiff  that  a 
relation  of  trust  and  confidence  subsisted 
between  Daniel  K.  Freeman  and  his  mother, 
and  that  therefore  the  burden  of  proof  de- 
volved upon  him  to  sustain  the  deed  made 
In  his  favor.  It  Is  also  contended  that  in 
order  to  sustain  the  deed  It  Is  essential  for 
him  to  show  that  in  executing  the  deed  his 
mother  acted  pursuant  to  Independent  ad- 
vice. If  a  fiduciary  relation  existed  aa  con- 
tended, the  burden  of  proof  devolved  on  the 
defendants  to  sustain  the  transaction.  Jen- 
lilns  V.  Jenkins,  66  Or.  12,  17,  132  Pac.  542; 
Clough  V.  Dawson,  69  Or.  52,  60, 133  Pac.  345, 
138  Pac.  233  ;  Baber  v.  CAples,  71  Or.  212, 
224,  138  Pac.  472,  Ann.  Cas.  1916C,  1025. 
Plaintiff's  contention  as  to  the  necessity  of 
independent  advice  finds  some  support  in 
Jenkins  v.  Jenkins,  supra.  Plaintiff  also 
cites  on  this  point  Bbodes  v.  Bates.  1  Ch. 
App.  252,  257;  Haydock  v.  Haydock,  34  N. 
J.  £q.  570,  575,  38  Am.  Rep.  385;  Slack  v. 
Bees,  66  N.  J.  Eq.  447,  59  Atl.  466,  69  U  R.  A. 
393 ;  Post  V.  Hagan,  71  N.  J.  Eq.  234,  65  AO. 
1026, 124  Am.  St  Rep.  997 ;  Hensan  v.  Cook- 
sey,  237  111.  620,  86  N.  E.  1107,  127  Am.  St. 
Rep.  345.  The  principle  that  a  deed  f^om 
cestui  que  trust  to  trustee  will  be  uph^d 
only  when  the  former  has  acted  under  in- 
dependent advice  must  be  limited  in  its  ap- 
plication to  cases  where  by  reason  of  ill 
health,  mental  Inflnul^,  immatorlty,  or  oth- 
erwise, the  party  whose  deed  is  attacked  is 
unllk^  to  act  wisely  In  the  premises  with- 
out uislnterested  advice.  A  party  of  normal 
mentality  is  entitled  to  dispose  of  his  own  In 
such  manner  as  be  sees  fit.  Camagle  v.  Dl- 
ven,  31  Or.  866,  368,  49  Pac.  891;  Dean  v. 
Dean,  42  Or.  290,  299,  70  Pac.  1039 ;  Reeder 
V.  Reeder,  60  Or.  204.  206,  91  Pac.  1075; 
Deckenbach  v.  Deckenbach,  65  Or.  160,  165, 
130  Pac.  729;  Wade  v.  Northup,  70  Or.  569, 
578,  140  Pac.  451.  While  courts  of  equity 
are  vigilant  to  redress  fraud  and  Imposition, 
the  rules  adopted  for  that  purpose  must  not 
trench  on  the  power  of  disposition  which  Is 
Incident  to  the  right  of  private  property. 

[S]  Did  Daniel  E.  Freeman  sustain  a  rela- 
tion of  trust  to  bis  niother?  The  chief  re- 
liance of  plaintiff  on  this  branch  of  the  case 
is  on  the  poiwer  of  attorney  executed  in  his 
fovor.  We  agree  with  the  California  Court 
of  Appeals  that  this  la  a  circumstance  to  be 
given  weight  In  the  determination  of  the 
question.  MoUes  v.  Hutton,  7  Cal.  App.  14, 
93  Pac.  289.  We  also  agree  with  the  Pennsyl- 
vania Supreme  Court  that  this  drcumatauoe 
does  not  of  itself  establish  a  fiduciary  rela- 
tion. Grothers  v.  Crothers,  149  Pa.  201,  205, 
206,  24  Atl.  190. 

The  law  applicable  to  the  question  In  dis- 
pute is  all  based  on  the  principle  that  no 
man  can  s^rve  two  masters.  Where  one  owes 
a  duty  to  another,  he  will  not  be  permitted 
to  take  a  position  in  which  his  interest  con- 
flicts with  his  duty.    He  who  is  obligated 


to  secure  a  maximum  price  for  property  will 
not  be  permitted  to  buy  It,  because  of  the  con- 
filct  between  duty  and  interest  created  by  the 
purchase.  An  attorney  must  give  disinter- 
ested service  to  bis  client,  as  must  an  agent 
to  his  prlnc^l.  If,  while  the  relation  sub- 
sists, the  attorney  or  agent  secures  an  ad- 
vantage to  himself  in  his  dealings  with  the 
client  or  the  principal,  equity  will  lay  on 
him  tlie  burdoi  of  proving  the  transaction 
free  from  fraud  and  Imposition.  The  purpose 
of  the  rule  la  to  Insure  disinterested  service, 
to  protect  against  the  misuse  of  a  position 
of  trust  and  confidence  for  purposes  of  spoli- 
ation. 

[I,  7]  As  attorney  In  fact  for  his  mother, 
the  evidence  fails  to  charge  Daniel  E.  Free- 
man with  any  sncb  duty  as  makes  the  fore- 
going principle  applicable.  The  only  use 
made  of  the  power  of  attorney,  so  far  as  the 
record  shows,  was  the  ministerial  act  of 
withdrawing  a  deed  deposited  in  escrow. 
This  act  was  done  more  than  a  year  prior 
to  tbe  executlfnt  of  the  deed  in  question.' 
The  power  of  attorney  was  revoked  Just  prior 
to  the  execution  of  the  deed.  Ii  the  rela- 
tion had  constituted  a  disqualification,  its 
termination  destroyed  the  disquallflcatloD. 
O'ReUey  v.  Bevlngton,  155  Mass.  72,  76,  77,  29 
N.  E.  54;  Munn  v.  Burges.  70  111.  604;  Bush 
V.  Sherman.  80  HI.  160,  171,  172 ;  Watson  v. 
Sherman,  84  IlL  263,  266;  Silverthom  v. 
McKlnster,  12  Pa.  67,  71;  First  National 
Bank  v.  Blssell  (C.  G.)  4  Fed.  694.  698;  Chat- 
ham Bank  v.  MeEeen,  24  Caa  Sup.  Ct  34S. 

[I-K]  A  fiduciary  relation  may  exist  In  the 
absence  of  a  tmst  or  agency.  It  la  found 
with  ito  accompanying  burdens  and  disqaall- 
fications  wherever  there  Is  confidence  reposed 
on  one  side  and  resulting  superiority  and  in- 
fluence on  the  other.  Walker  v.  Shepard, 
210  III.  100,  71  N.  E.  422;  Irwin  v.  Sample, 
213  111.  160.  72  N.  E.  687  ;  2  Pomeroy's  Eq. 
Jur.  (Sd  Ed.)  |  956.  The  evidence  Indlcatw 
that  Bridget  M.  Freeman  transacted  very  Vkt- 
tie  business.  Grant  Watts  cashed  her  pen- 
sion checks  for  her.  She  lived  simply  at 
Scappoose  on  this  pensl<m  and  the  rent  paid 
by  Daniel  E.  Freeman.  The  latter  visited 
her  from  time  to  time,  kept  her  supplied  with 
fire  wood  and  ministered  to  ber  in  other  re- 
spects as  a  son  would  ordinarily  do  for  bis 
mother.  The  evidence  falls  to  show  that  he 
had  an  ascendancy  over  her  mind  or  that  bis 
mother  looked  to  him  for  counsel  in  respect 
to  her  property.  The  relation  of  parent  and 
child,  accompanied  by  the  affection  and  the 
companionship  Incident  thereto,  does  not 
make  the  child  a  fiduciary  within  the  rule  in- 
voked. Bonsai  V.  Randall,  192  Mo.  625,  531, 
632,  91  S.  W.  476,  111  Am.  St.  Rep.  528; 
Jones  T.  Thomas.  218  Mo.  508,  686, 117  S.  W. 
1177 ;  Gibson  v.  Hammang,  63  Neb.  349,  352, 
88  N.  W.  500;  BnrweU  v.  BurweU,  103  Va. 
314,  316,  49  S.  E.  68;  MackaU  v.  Mackall, 
135  V,  S.  167.  172.  Plaintiff  bas  failed  to 
show  the  existence  of  a  fidudaiy  relation, 
and  tbe  burdoi  ot  proof  Is  therefore  upon 
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her  to  establish  tbe  facts  relied  on  to  set 

aside  tbe  deed. 

[11]  TblB  case  Is  distinguished  in  ImportaDt 
respects  from  most  of  the  authorities  relied 
on  by  plalDtlff.  Bridget  M.  Freeman  did  not 
strip  herself  of  her  property ;  she  reserved  a 
life  estate,  the  revenaes  of  which  were  ade- 
quate  to  her  necessities.  Tbe  Importance  of 
this  circumstance  is  emphasised  In  Post  t. 
Hagan,  71  N.  J.  Eq.  234,  242,  65  Atl.  1026, 
124  Am.  St  Rep.  997;  and  OUph&nt  v.  Lev- 
ersidge,  142  lU.  160,  170,  30  N.  E.  334.  The 
deed  was  pr(»nptly  placed  of  record  and  im- 
mediately after  Daniel  E.  Freeman  got  in 
communication  with  plaintiff  he  ad^-lsed  her 
of  Its  existence.  The  circumstantial  evidence 
Is  strongly  against  plaintiff's  contention  that 
Daniel  E.  Freeman  procured  the  execution  of 
the  deed  with  the  fraudulent  purpose  of  de- 
priving plaintiff  of  her  inheritance.  The  fact 
is  that  plaintiff  had  not  t>een  heard  from  for 
10  years;  she  had  dropped  out  of  the  life 
and  thought  of  the  family.  The  grantor  in 
the  deed  was  in  good  health  and  of  normal 
mentality  at  the  time  when  the  deed  was  ex- 
ecuted. Mrs.  H.  A.  Ehlera,  a  witness  for 
plaintiff,  testifies  "She  was  bright  enough  for 
her  age."  Tbe  grantee  was  not  living  In  tbe 
same  house  with  tbe  grantor.  In  view  of  the 
drcumatances  the  deed  was  a  natural  one 
for  the  grantor  to  executOb  It  Is  true  that 


the  grantee  employed  the  attorney  who  drew 
the  deed.  This  has  been  held  to  be  a  dr- 
eumstance  of  but  little  slgnlficancfc  Teter 
V.  Teter.  59  W.  Va.  449,  463,  63  S.  E.  779. 
It  is  probable  that  the  deed  was  executed  at 
tbe  suggestion  or  request  of  tbe  grantee,  But 
this  does  not  constitute  undue  influence,  nor 
does  it  in  any  wise  vitiate  tbe  conveyance^ 
In  re  Blair's  Will,  16  N.  T.  Supp.  874,  876; 
Ooran  v.  McConI(«ue,  150  Pa.  98.  116,  24 
AtL  357;  Schofleld  v.  Walker,  68  Mich.  96, 
106,  24  N.  W.  624;  Yoe  v.  McCord,  74  IlL 
33,  44;  Teter  v.  Teter,  69  Ta.  440,  460^ 
53  S.  E.  779. 

"It  is  true  that  a  court  of  equity  Is  by  the 
settled  law  of  this  and  other  states  required  to, 
and  it  will,  scan  a.  transaction  of  tbe  kind  hen 
in  question  with  the  utmost  vigilance  and  scru- 
tiny. But  that  is  an  entirely  different  tbiag 
from  presuming  the  existence  and  actual  exer- 
tion of  undue  influence  from  the  circumstances 
mentioned."  Slayback  t.  Witt,  151  lud.  S76, 
382,  50  N.  B.  3%,  391. 

[IS]  No  preBumptlon  of  Invalidity  attadies 
to  the  deed  in  qnestiwL  Sawyer  Whlte^ 
122  Fed.  223,  225,  68  a  a  A.  687.  PlalntUt 
has  taileA  to  prove  the  allegatlODs  <m  which 
she  relies. 

Tbe  decree  of  the  drcult  court  was  rli^t; 
and  it  la  afllrmed. 

UcBHIDE,  O.  J.,  and  bean  and  BEN- 
SON, JJ.,  craicur. 
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EMEBSON-BBANTINGHAM  CO.  r.  liXONS 
et  aL   (No.  21200.) 

(Supreme  Coart  of  Kansae.    April  9,  1918. 
Bebearins  Dented  May  16,  191&) 

(SvltabuM  ly  iha  CtMrtJ 

1.  Etidkncb  <t.  1 111(9)  — '  Pakol  Etidbitob— 

ConTBACT  OF  Sale. 
A  written  contract  between  a  manufacturer 
of  tractors  and  the  distributors  that  either  par- 

a might  terminate  the  contract  relation  at  any 
ne  by  ^ving  the  other  30  days'  notice  in  writ- 
ing of  big  intention  to  do  so,  which  Is  definite 
and  complete,  cannot  be  contradicted,  altered, 
or  added  to  by  parol  evidence  of  ciHicnrrent  or 
prior  negotiations  or  understandings. 

2.  CosTBACTs  «=>271—Tbemimation— Notice. 

The  notice  given  by  one  of  the  parties  to 
the  contract  in  question  is  held  to  be  sufficient 
and  effective  to  end  the  contract  relation,  and 
■Dch  party  did  not  boctHne  liable  to  the  other 
for  damage*  through  the  ezerdse  of  the  option 
provided  for  in  the  contract. 

3.  ASSlOniDENTB  *»58—  CONTBAOTS  «=»74— 

Contbact  to  Pat  Debt  of  Another— Lia- 

BIUTT. 

A  party  may  bind  himself  in  writing  to  pay 
the  debt  ot  another,  and  may  make  a  binding 
promise  to  a  debtor  to  pay  hia  debt  to  a  third 
person;  but  a  written  order  by  an  employe  to 
hia  employer  to  pay  hia  creditor  a  turn  of  mon- 
ey out  of  the  salary  account  of  the  emoloy^ 
does  not  create  a  liability  against  the  employer 
and  in  favor  of  the  creditor,  unless  the  em- 
ployer agrees  to  honor  the  order,  or  to  mako 
the  payments. 

Appeal  from  District  Court,  Douglas 
County. 

Action  by  the  Bmergon-Brantingham  Com- 
pany against  Jerry  Lyons  and  W.  D.  Qwln, 
copartners,  etc.  Joddnent  for  plaintiff,  and 
defendants  appeaL  Affirmed. 

Ord  Cllngman,  of  Lawrence,  for  appellants. 
E^is,  Cook  &  Baroett,  of  Kansas  City.  Mo., 
for  aweUee. 

JOHNSTON.  G.  J.  The  defendants  were 
sued  for  the  contract  price  of  a  farm  tractor 
and  upon  an  Indebtedness  due  upon  a  second- 
band  tractor.  As  to  the  latter  claim  there 
is  no  controversy  on  this  appeal.  In  answer 
to  plalntifTs  demand  defendants  set  up  sever- 
al counterclaims  alleged  to  have  arisen  oat 
of  the  breach  by  plaintiff  of  a  written  con- 
tract originally  entered  into  by  the  defend- 
ants and  the  Oas  Traction  Company  to 
whose  rights  and  liabilities  the  plaintiff  has 
succeeded.  These  claims  involved  expenses 
incurred  in  reliance  upon  the  contract,  the 
▼alae  of  their  services  up  to  the  time  of  the 
alleged  breacli,  and  the  consequent  loss  of 
profits.  Another  counterclaim  was  upon  what 
is  referred  to  as  the  Lang  transaction.  A 
demurrer  to  an  answer  was  sustained,  and 
this  order  was  reversed.  Emerson-Branting- 
ham  Co.  t.  Lyons,  94  Kan.  567,  147  Pac.  5S. 
The  case  was  afterward  submitted  to  the 
court  <Mi  the  evid«ioe,  and  no  special  findings 
were  made  Frmu  the  Judgment  In  plaintiff's 
favor,  defendants  ai4>eal. 

Under  the  contract  the  d^endants  were 


appointed  distributors  of  traction  engines  In 
Kansas,  and  were  to  thoroughly  canvass  the 
state  and  sell  the  tractors  at  a  retail  price 
of  $2,S(X),  while  they  were  to  receive  them 
at  a  price  of  $2,400  tar  the  first  ten  tractors ; 
for  the  next  five,  $2,300;  and  for  all  over 
fifteen,  $2,^.  The  defendants  were  not  ati- 
thorlzed  to  conduct  business  or  act  in  the 
name  or  on  behalf  of  the  company,  and  their 
appointment  as  distributors  was  "for  a  period 
of  one  year  beginning  April  1, 1012,  and  end- 
ing Mardi  31,  1913,  unless  previously  ter- 
minated, as  hereinafter  provided."  The  pro- 
vlalon  In  the  extract  principally  concerned 
in  this  appeal  follows: 

"It  is  mutu^y  agreed  that  this  contract  may 
be  terminated  at  any  time  either  by  the  company 
or  distributors,  giving  thirty  days'  notice  in 
writing  to  the  other  of  their  intention  so  to  do." 

Another  provision  in  the  contract  was  to 
the  effect  that  if  theco  was  a  failure  of  the 
defendants  to  accept  an  engine  that  bad  been 
ordered  cht  to  pay  fbr  It  within  80  days  after 
Bhlinnent  the  company  had  the  i4>tlon  to  ter^ 
ralnate  the  r^tlrash^  upon  giving  defend- 
ants 20  days'  nodce  In  writing.  The  sale 
of  its  interest  by  the  traction  company  to 
the'  plaintiff  was  consummated  In  August, 
1912.  In  October,  1912,  the  plaintiff  In  a  let- 
ter gave  the  defendants  notice  <a.  ittf  inten- 
tion to  terminate  tbe  contract  in  accordance 
with  its  terms,  which  was  to  take  ^ect  80 
days  thereafter,  and  In  it  the  company  stat- 
ed that  if  they  bad  "deals  pending  which  you 
expect  to  close  within  the  near  fntun^  we 
win  be  glad  to  give  them  conslderatltm,  and 
of  course  would  expect  to  make  it  right  with 
you." 

[1]  Ita  the  trial  testimtmy  was  offwed  by 
the  defendants  tending  to  show  that  prior 
to  and  at  the  time  of  tbe  execution  of  the 
written  contract  th^  were  informed  by  the 
officers  <tf  the  traction  company  that  it  was 
about  to  ^ect  a  sale  to  the  plaintiff  ctm- 
pany  then  about  to  be  organized,  adding  that 
in  case  of  sale  defendants'  contract  would  be 
protected,  and  it  probably  could  be  renewed 
at  the  end  of  the  year.  The  defendants  con- 
tend that  by  the  oral  statements  so  made  and 
the  fact  that  they  had  folthfnlly  performed 
their  part  of  the  contract  the  company  oould 
not  terminate  it  except  for  cause,  and  that 
as  no  cause  was  stated  or  existed  the  no- 
tice f^ven  was  without  effect  The  plain- 
tiff contmds  that  the  conditions  under  which 
the  contract  might  be  terminated,  having 
bera  embodied  in  a  writing,  all  prior  and 
concurrent  negotiations,  If  any  were  made, 
were  without  effect.  The  contract  appears 
to  be  complete  and  the  stipulation  In  It  re- 
specting the  right  to  terminate  the  rela- 
tionship Is  definite,  and  hence  It  must  be 
conclusively  presumed  that  all  of  the  un- 
dertakings of  the  parties  as  to  termination 
are  embraced  In  the  writing.  The  gener- 
al doctrine  is  that  the  terms  of  such  a  con- 
tract cannot  be  cuktradicted.  altered,  or  add- 
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ed  to  1^  parol  evidence  (tf  ivlor  or  concur- 
rent negotiations  or  tmderstandlngs.  MlUcta 
T.  Armonr,  00  Kan.  229,  56  Pac.  1 ;  Ehrsam 
y.  Brown,  04  Kan.  466,  67  Pac.  867 ;  Railway 
Co.  T.  TroBkett,  67  Kan.  26,  72  Pa.e.  S62;  Van 
Foesan  v.  Glbbs,  91  Kan.  866,  139  Pac.  174. 

The  prior  atatemoita  and  understandings 
are  wholly  Inconsistent  with  the  written  pro- 
Tl^on.  To  glTe  force  to  them  would  be  the 
sobstltQtlMi  of  a  provision  relating  to  the  ter- 
mination of  the  contract  directly  In  conflict 
with  the  one  deliberately  placed  in  writing 
at  the  end  of  the  negotiations.  The  stipula- 
tion allowing  a  termination  may  be  drastic 
in  Its  effect,  bnt  it  was  so  specific  as  to  leave 
no  doubt  as  to  its  meaning,  apd  it  was  one 
whldi  was  equally  available  to  each  ot  the 
contracting  parties.  When  the  transfer  of 
the  assets,  rights,  and  liabilities  of  the  Gas 
Traction  Company  was  made  to  the  plaintiff, 
It  stuped  into  the  shoes  of  the  former  and 
became  entitled  to  exercise  the  cation  stipu- 
lated In  the  contract  as  fully  as  the  latter 
might  have  done  if  no  transfer  had  been 
made.  The  oral  statements  relied  on  are  no 
moie  eflectlTe  as  a  waiver  of  the  stiimlatlon 
than  they  were  to  contra^ct  It,  and  nothing 
in  the  negotiations  between  the  Gas  Traction 
Company  and  the  plalntlCE  for  the  transfer 
approadiea  a  waiver  <tf  the  provision. 

[2]  A  claim  is  made  that  the  notice  given 
was  insuffldent  to  terminate  the  relationship 
In  that  the  letter  did  not  expressly  give  no- 
tice of  termination  of  the  contract,  nor  state 
that  It  would  end  at  a  fixed  time.  In  the 
letter  the  plaintiff  stated: 

"Wo  wish  to  adviee  you  herewith  that  it  will 
be  advisable  for  us  in  the  future  to  work  the 
territory  direct,  and  as  per  the  tertait  of  the 
contract  are  notifying  you  thirty  days  in  ad- 
vance of  OQr  intention  to  terminate  Hie  con- 
tract" 

In  another  part  of  the  letter,  after  express- 
ing appreciation  of  the  loyalty  of  defendants, 
it  was  said  that  It  was  not  wlt^  a  feeling  of 
dissatisfaction  "that  we  serve  notice  on  you 
relative  to  the  cancellation  of  the  contract 
within  30  days."  The  letter  certainly  car- 
ried information  to  the  defendants  of  the  in- 
tention of  plaintiff  to  terminate  the  contract 
30  days  atter  the  letter  was  written.  Under 
the  terms  of  the  ccmtract  a  notice  of  that  in- 
tention for  a  period  of  30  days  was  all  that 
was  required  to  end  the  relatlcm,  and  defend- 
ants appear  to  have  so  interpreted  the  letter. 
Under  the  findings  of  the  trial  court  there 
was  no  breach  of  the  agreement  by  the  plain- 
tiff, and  hence  there  was  no  basis  for  a  claim 
for  damages  by  reason  of  a  br«idi. 

Hie  plaintiff  expressed  a  willingness  to 
pay.  and  the  case  appears  to  have  been  tried 
upon  the  theory  that  [riaintlff  should  pay,  for 
anything  done  by  the  defendants  to  Induce 
sales  of  tractors  before  the  tennlnatlcai  of 
the  contract,  and  which  were  snbsequently 
completed  by  the  plaintiff.  It  does  not  ap- 
pear that  any  of  the  sales  subsequently  made 
within  the  state  were  the  results  of  the  ef- 


forts of  the  defendants,  nor  that  they  contrlb< 
uted  in  any  way  toward  the  making  of  such 
sales. 

t3]  The  Lang  claim  was  based  on  a  note 
given  by  Lang  which  Jerry  Lyons  had  signed 
as  security  and  had  been  c<Mnpelled  to  pay. 
Lyons  obtained  a  writing  from  Lang  request- 
ing the  Gas  Traction  Company  to  pay  Lyons 
fSO  per  month  for  4  months,  and  to  charge 
the  same  to  his  salary  account,  but  no  pay- 
ments were  evw  made  npmi  this  request 
Lang  was  an  employ^  of  the  Gas  Traction 
Company,  but  it  does  not  appear  that  the 
conqtany  ever  prmnlsed  to  pay  the  debt  ot 
Lang,  nor  that  anything  occurred  which  ren- 
dered it  liable  to  pay  the  debt.  A  party  maj 
bind  himself  by  writing  to  pay  the  debt  of 
another,  or  he  may  make  a  binding  promise 
to  a  debtor  that  he  will  pay  his  d^  to  a 
third  person,  but  It  does  not  appear  that  the 
Gas  Traction  Company  or  the  plaintiff  ever 
promised  In  writing  or  otherwise  to  pay  the 
debt  of  Lyons.  The  request  was  left  with  the 
company  for  some  time,  bnt  it  appears  that 
the  account  of  Lang  was  always  overdrawn, 
and  perhaps  that  is  the  reason  that  no  pay- 
ments were  ever  mada 

We  find  no  error  in  the  re«Mrd,  and  there- 
fore the  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


SMITH  V.  FENNER.    {No.  21447.) 
(Supreme  Court  of  Kansas.  April  6. 1918.  Re- 
hearing Denied  Hay  16, 1918.) 

fBi/UaUu  by  1h€  Cotir(.| 

1.  Rewakdb  —  Affrehbivsioiv  or 

Cbiminal—Contbact— Evidence. 
Evidence  examined,  and  held  sufficient  to 

{irove  a  contract  to  pay  a  reward  for  discover- 
Bg,  locating,  and  apprehendinn  a  criminal. 

2.  Bewabos  «=»11— Right  to  Claim  Rbwabd 
—Public  Officer— Public  Policy. 

The  right  of  a  public  officer  to  claim  a  re- 
ward for  doing  hia  duty  discussed. 

3.  Rewards  ^;=>11— Right  to  Recover  Be- 
ward— NoNPAT  Deputy  Sheriff, 

A  uonpay  deputy  sheriff  who  was  under  no 
official  duty  to  discover  and  apprehend  a  thief 
is  not  barred  by  any  rule  of  public  policy  from 
claiming  a  reward  offered  for  the  capture  of  tlM 
thief. 

4.  Rewards  «=»15(5)— Actior  — Pinmiiob— 
Inconsistency. 

Findings  of  a  jury  examined,  and  no  ma- 
terial inconsistency  disclosed  therein. 

5.  Bbwabds  «s>15(3)  —  Earniho  Reward  — 

SUFFICrSRCT  OF  EVIDEKCX. 

Evidence  examined,  and  JkeM  snfllcient  to 
support  the  finding,  verdict,  and  jodgmeot  tiiat 
plaintiff  had  earned  the  reward  offered  bj  de- 
fendant. 

Appeal  from  District  Court,  Leavenwortb 
County. 

Action  by  B.  J.  Smith  against  Elijah  B. 
Fenner.  Judgment  for  plaintiff,  and  detaid- 
ant  aiveals.  Affirmed. 

Arthur  H.  Jackson,  of  Leavenworth,  fin 
appellant  John  T.  O'Seete  and  Dennis 
Jones,  both  of  Leavenworth,  for  appellee. 
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DAWSON,  J.  The  plalntlCf,  B.  J.  Smith, 
pbtained  a  judgment  against  the  defendant, 
ElUah  B.  Fenner,  for  the  amount  of  a  reward 
i^rined  by  the  latter — 

"for  work  done  and  performed  for  him  fElijah 
B.  Fenner]  at  his  reqaeBt  and  with  his  knowl- 
tige  and  consent,  in  uie  matter  of  arresting  the 
thief  or  thieves  chaived  with  picking  the  pock- 
ets and  taking  from  the  person  of  Elijah  B.  Fen- 
ner, and  stealing  therefrom  a  lante  >am  of 
Doner." 

The  bill  of  particulars  tn  part  recited: 

"And  plaintiff  avers  that  on  or  about  the  3d 
day  of  Jaly,  A.  D.  1916,  in  the  city  and  county 
of  Leavenworth,  state  of  Kansas,  Elijah  B. 
r«mer,  the  defendant  herein,  said  to  this  plain- 
tiff, B.  J.  Smith,  'that  some  one  stole  from  him 
nine  hundred  dollars  ($900.00)  out  of  his  pocket 
while  he  was  at  the  baseball  game  yesterday* 
and  promised  and  agreed  with  plaintiff  that  'if 
he  would  get  the  fellow  or  fellows  who  got  his 
money  he  would  pay  to  him  the  sum  of  $160.- 
00* ;  that  the  words  he  used  were  about  as  fol- 
lows: 'If  you  get  the  fellow  who  got  my  money 
I  will  give  yon  $150.00.*  That  plaintiff  accept- 
ed the  promise  and  agreement  of  defendant  and 
went  to  work  inuocdiately  to  get  the  fellow  or 
fellows,  which  he  did.  And  plaintiff  avers  that 
be  arrested  the  following  named  persons,  Cal- 
rin  Young,  John  Jacobson  and  Jessie  Young, 
in  Leavenworth  county,  Kaasas,  and  that  two 
of  the  said  parties,  Calvin  Young  and  John  Ja- 
cobson,  have  already  been  found  guilty  of  steal- 
ing the  defendant's  money." 

Certain  special  questions  were  answered  by 
the  Jury : 

"(3)  Who  served  the  state  warrant  on  Calvin 
Young  at  the  Soldier's  Borne?   Answer:  Bnbe 

Smith. 

"(4)  Was  Calvin  Young  the  only  person  who 
was  ever  arrested  for  and  convicted  of  nicking 
tbe  pockets  of  the  defendant?   Answer:  Yes. 

"(5)  What,  if  anything,  did  the  plaintiff  do 
for  the  defendant,  in  connection  with  the  ar- 
rest of  the  thief  or  thieves  who  had  picked  the 
pockets  of  the  defendant,  that  entitles  said 
plaintiff  to  a  reward  of  $150.00  in  this  case? 
Answer:  He  aaaiated  in  locating  and  maUng  the 
arrest  of  Calvin  Young." 

After  the  verdict  was  rendered,  various  mo- 
tions were  filed  by  defendant,  including  one 
fbr  Judgment  ft>r  defendant  for  the  reason: 

"That  the  plaintiff  admitted  in  his  testimony 
that  he  was  and  Is  a  regularly  appointed  deputy 
sheriff  of  Leavoiworth  county,  Kan.,  and  tbat 
the  arrest  of  one  Calvin  Young  was  made  In 
Leavenworth  county,  Kan." 

Def^idant's  motion  beln;  OTerruled,  and 
judgment  being  entered  against  him,  he  ap- 
peals, and  urges  several  errors,  which  will  be 
noted. 

[1]  It  la  first  contended  that  the  demurrer 
to  plaintlfTs  evidence  should  have  been  sus- 
tained ;  and  to  Justify  this  it  Is  urged  that 
plaintiff  did  not  prove  a  contract  with  defend- 
ant The  court  discerns  no  failure  of  evi- 
dence on  that  point  The  evidence  of  various 
witness^  was  to  the  ^ect  that  defendant 
said,  "If  yon  get  the  fellow  that  got  the 
monej',  I  will  give  you  $15a"  It  was  with 
defendanfs  knowledge,  assistance,  and  oo- 
operation  that  plaintiff  Immediately  went  to 
work  to  dtecover  and  locate  the  thief,  and 
to  have  him  taken  into  custody.  These  facts 
eetahUslied  the  contract 


[2,  S]  The  Important  question  presented  by 
defendant  arises  from  the  fact  tbat  plaintiff 
was  a  deputy  sheriff  of  Leavenworth  county, 
defendant  contending  that  public  policy  for^ 
bids  a  public  officer  to  demand  or  receive  a 
reward  in  addition  to  his  official  compensa- 
tion for  doing  his  duty.  This  rule  is  a  famll* 
lar  and  salutary  one,  and  It  Is  particularly 
well  stated  la  Matter  of  Bussell's  Applica- 
tion, 61  Conn.  677.  679,  680.  60  Am.  Bep.  66: 

"And  it  is  now  well  settled  that  a  public  of- 
ficer whose  compensation  is  fixed  or  whose  fees 
are  prescribed  by  law  cannot  legally  contract  for 
or  demand  a  larger  iwmpensation  or  higher  fees, 
in  the  form  of  a  reward  or  in  any  other  form, 
for  services  rendered  In  the  line  or  scope  of  hia 
offidal  duties."   Cases  cited. 

The  rule  and  Its  qualifications  are  dted 
and  discussed  In  Marsh  v.  Express  Co.,  88 
Kan.  638,  541,  129  Pac  168,  169  (43  I*  R.  A. 
[N.  S.]  133),  where  it  Is  said: 

"It  is  contrary  to  public  policy  to  allow  an 
officer  to  recover  a  reward  for  the  performance 
of  an  official  duty.  Matter  of  Bussell's  Appli- 
cation, 51  Conn.  577  [50  Am.  Rep.  55];  Bank 
V.  Edmund,  76  Ohio  St  396.  81  N.  E.  641,  11 
L.  R.  A.  (N.  S.)  1170,  10  Ann.  Gas.  726;  Unit- 
ed States  V.  Mathews,  178  U.  S.  381  [19  Sup. 
Ct.  413,  43  L.  Ed.  738] ;  34  Cyc.  1753. 

"On  the  other  hand,  no  rule  of  public  policy 
forbids  such  recovery  where  the  officer  is  under 
no  obligation  arising  from  his  official  character 
to  perform  the  service.  Smith  v.  Vernon  Coun- 
ty, 188  Mo.  501,  87  S.  W.  949.  70  L.  B.  A.  59, 
107  Am.  St.  Rep.  324  ;  Russell  et  al.  v.  Stewart 
et  al.,  44  Vt  170;  34  Cyc.  1755;  24  A.  &  E. 
Encycl.  of  L.  953." 

See,  also,  Hartley  v,  Granville,  216  Mass. 
38,  102  N.  E.  942,  48  L.  B.  A.  (X.  S.)  392, 
Ann.  Cas.  1915A.  725. 

In  another  Kansas  case  which  was  here 
three  times,  the  reward  was  not  withheld 
because  the  claimants,  both  public  officers, 
could  not  lawfully  accept  or  collect  it,  but 
only  because  the  party  offering  the  reward 
did  not  know  to  whom  It  should  be  paid. 
Elkins  V.  Wyandotte  County,  86  Kan.  305, 
120  Pac.  542,  46  L.  R.  A.  (N.  S.)  662 ;  Id.,  91 
Kan.  518,  138  Pic.  578,  51  L.  R.  A.  (N.  S.) 
638,  Ann.  Cas.  1915D.  257;  Id.,  92  Kan.  299, 
140  Pac.  896,  61  L.  R.  A.  (N.  S.)  639. 

mie  case  before  us  comes  to  this:  Was  It 
the  official  duty  of  plaintiff  to  discover,  lo- 
cate, and  apprehend  the  thief?  The  evidence 
shows  tbat  the  plaintiff  was  a  nonimy  deputy 
sheriff  of  the  county  where  the  crime  was 
committed  and  where  the  criminal  was  ap- 
prehended. What  are  the  duties  of  a  nonpay 
deputy  EAierlff?  So  far  as  they  are  expressly 
defined  by  the  statute,  bis  duties  are: 

"To  keep  and  preserve  the  peace,  •  •  • 
and  to  quiet  and  suppress  all  affrays,  riots  and 
unlawful  anemblies  and  iiunrrections."  Gen. 
Stat.  1915,  i  2750. 

Any  other  offldal  duty  of  a  nonpay  depu- 
ty sheriff  could  only  relate  to  sudi  as  he  la 
cMnmanded  to  perform  by  a  warrant  or  or^ 
der  of  court,  or  by  direction  oS  his  superior 
officer,  the  sheriff  of  the  county. 

When  plalntiffB  contract  of  employment 
wag  made  with  defratdant  be  waa  under  no 
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official  duty  to  dlacorer  and  apprehend  fbe 
thief.  He  bad  not  been  detailed  for  any 
Buch  duty  by  die  sheriff,  nor  diarged  with 
ancb  daty  by  a  warrant  or  ordw  of  conrt. 
The  task  did  not  fall  Into  ttie  category  of 
duties  lmi>osed  on  all  d^mty  sheriffs  by  ttie 
statute,  t^lntur  could  not  hare  been  pun- 
ished or  ousted  from  office  for  official  dere- 
liction If  he  had  wholly  Ignored  this  crime 
and  had  refrained  from  doing  anything  to- 
wards the  capture  of  the  criminal.  And  so 
when  he  was  engaged  by  the  defendant  "to 
get  the  man  who  got  bis  money."  plaintiff 
was  at  ttiat  time  as  free  as  any  iirlTate  cit- 
izen to  undertake  to  earn  the  reward.  More- 
OTer,  the  rule  which  bars  a  public  official 
from  claiming  a  reward  for  doing  his  duty 
proceeds  In  part,  at  least,  upon  the  theory 
that  bis  official  compensation  is  his  lawful 
reward  for  his  services.  Hatter  of  Susatil's 
Application,  supra.  As  the  plaintiff  is  a  non- 
pay  deputy  sheriff,  one  of  the  reasons  for 
the  rule  wbtdly  falls  when  applied  to  liim. 
Yet  it  may  be  conceded  that  if  tbe  reward 
were  claimed  by  idalntiff  for  iveserrlng  the 
peace  or  quieting  an  affray — these  duties 
being  Imposed  upon  blm  by  law — or  for  exe- 
cuting a  warrant  or  performing  a  specific 
duty  imposed  on  him  by  the  sheriff,  he  pr(ri>- 
ably  could  not  collect  the  reward,  although 
he  was  serving  without  pay. 

[4,  B]  Did  the  plaintiff  earn  the  reward? 
The  reward  was  sufficiently  earned,  as  shown 
by  the  jury's  fifth  finding  and  the  evidence 
which  supported  that  finding.  It  Is  Immate- 
rial whether  plaintiff  had  any  part  in  the 
mere  formality  of  making  the  arrest.  When 
plaintiff,  pursuant  to  defendant's  offer,  ac- 
companied defendant  to  the  place  where  the 
thief  was  expected  to  be  foi^nd,  and  assisted 
in  locating  the  thief,  and  caused  or  co-op- 
erated in  causing  him  to  l>e  detained  until 
a  warrant  could  be  procured  for  his  formal 
arrest,  and  the  thief  was  effectually  brought 
to  Justice  through  plaintiff's  assistance  and 
co-oi)eratlon,  and  no  other  person  claims  the 
reward  or  a  share  of  it — there  being  no  in- 
timation that  any  other  thief  not  brought  to 
Justice  took  part  In  the  robbery — it  seems 
that  plaintiff  Is  justly  entitled  to  the  reward. 

The  third  finding  of  the  jury  Is  to  the  ef- 
fect that  plaintiff  made  the  arrest  of  the 
thief,  while  the  return  on  the  warrant  show- 
ed that  the  arrest  was  made  by  the  sheriff 
himself.  That  Is  not  Important  The  con- 
trolling fact  turns  on  the  question  as  to 
whose  efforts  led  to  the  discovery  and  ap- 
prehension of  the  ttiief.  The  evidence  justi- 
fies the  jury's  8i>eclal  finding  that  It  was 
effected  through  the  efforts  of  the  plaintiff, 
and  Justifies  the  general  verdict  and  judg- 
ment In  his  behalf.  Stone  v.  Dysert,  20  Kan. 
12S;  Elklns  t.  Wyandotte  Co.,  86  Kan.  306, 
syL  par.  2,  120  Pac.  642,  46  L.  R.  A.  (N.  S.) 
6^.    See,  also,  note  in  S  Ann.  Clas.  86a 

Affirmed.  All  the  Justices  concurring. 


MENTZB  T.  BIOS.    (No.  214B0.) 

(Supreme  Goort  of  Kansas.   April  0,  191& 
Belicaring  Denied  May  16,  1&18.) 

(Bfttahua  fiy  fha  OourtJ 

1.  Tbotes  and  Cohtxbsion  «=>66— QuEsnoir 

FOB  Jt7RT. 

A  demurrer  was  sustained  to  the  plaintiff's 
evidence,  which  entitled  him  to  go  to  the  jvrj, 
Heldf  error. 

(AiHUonal  SyJlabua  By  Editorial  9faf  ^) 

2.  Tbial  ^=>160— Deuubbeb  to  Evidbnce. 

A  demurrer  to  plaintiff's  evidence  shoutd  not 
be  sustained,  unless  there  Is  an  ratire  absence 
of  proof  tending  to  show  a  right  to  recover. 

3.  Tbial  4=»166(3>— Dehubbeb.  to  Evidkhck 
-^AnmssiONs. 

A  demurrer  to  the  evidence  admits  every 
fact  and  conclasion  which  the  evidence  most  fa- 
vorable to  the  other  party  tends  to  prove,  and 
admits,  not  ooly  the  truth  of  the  facts  directly 
provra,  but  also  all  that  may  properly  be  in- 
ferred tiierefrom. 

4.  Tbial  1^166(3)— DmiiTBBBB  to  Evidbncb 

— Effbct. 

On  a  demurrer  to  plaintiff's  evidence  the 
court  mnst  view  tbo  evidence  in  the  light  most 
favorable  to  the  plaintiff,  and  allow  all  reason- 
able inferences  in  blB  favor. 

Appeal  from  District  Court,  Harper 
County. 

Action  by  A.  W.  Mentze  against  F.  J.  Bice. 
From  an  order  sustaining  a  demurrer  to 
plalntifTs  evidence,  he  appeals.  Reversed, 
and  cause  remanded. 

George  B.  McMahon  and  Ternon  Day,  botta 
of  Anthony,  and  Leslie  L.  Anderson,  of  Har- 
per, for  appellant  Noble  &  Tincher,  of 
Medicine  Lodge,  and  James  O.  WashUm,  ot 
Harpw,  for  appellee. 

WEST*  J.  The  i^alntiff  sned  to  recover 
for  the  conversion  of  certain  wheat,  and 
from  an  order  snstalnlng  a  demurrer  to  Us 

testimony  he  appeals. 

On  or  about  S^tonber  3, 1914,  he  d^wslted 
In  the  grain  elevator  of  the  D.  A.  Wales  Milt 
Ing  Company  at  Harper  736  boshels  of  wheat, 
taking  the  following  receipt  therefOr: 

"E.  A.  Wales,  Sec'y,  Treas.,  and  Gen.  Man'gr. 
Prices  subject  to  4:hnQge  without  notice.  EX  A. 
Wales  Mill  Company,  J^td.  Capacity  :  300  bar- 
rels flour,  100  barreu  meal.  Harper,  Kansas. 
Sep.  3,  1914.  Reed  of  Mr.  A.  W.  Mentze  628 
bushels,  test  57  iMunda,  and  107b/so.  st  test 
59  pounds,  for  storase  at  the  rate  of  one-liaK 
cent  per  bu.  per  month,  and  iC  boM  to  the 
mill  there  is  no  storage  B.  A.  Wales  Mfll  Co., 
by  E.  A.  Wales." 

Abont  a  week  later  the  milling  company 
was  incorporated,  E,  A.  Wales  becoming  its 
general  manager  and  the  defendant  its  presi- 
dent and  a  member  of  the  hoard  of  directors. 
The  allegation  was  that  afterwards,  and  be- 
fore the  8th  of  February,  1915,  Wales  and 
other  officers,  agents  and  servants  of  the 
corporation,  "did  willfully  and  wrougfully 
.  convert  the  said  wheat  of  said  plaintiff  to 
the  use  of  said  corporation,  with  the  knowl- 
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edge,  acqxtieBCence,  and  consent  of  said  de- 
fendant. F.  J.  Rice.  •  ♦  •  "  At  about  the 
last-named  date  plaintiff  tendered  to  Wales 
at  the  office  of  the  corporation  charges  due 
on  the  wheat,  and  demanded  Its  return, 
wlilch  was  refused.  The  answer  admitted 
the  ln<^rporation  on  September  ,9th,  and 
that  the  defendant  was  the  president  and  a 
member  of  the  board  of  directors.  There 
was  also  an  averment  that  any  business  done 
before  that  date  was  by  Wales  IndiTldually, 
and  not  by  the  corporation.  Many  of  the 
facts  were  before  ns  In  State  t.  Wales.  98 
Kan.  700,  160  Pac.  204.  The  only  question  is 
whether  or  not  the  plaintiff's  evidence  was 
Bocb  as  to  require  its  submission  to  the  Jury. 
Counsel  for  the  defendant  say  in  their  brief 
that  there  were  no  facts  or  circumstances 
abown  there  from  which  "any  reasonable  in- 
ference could  be  drawn,  either  that  the 
plaintiff's  wheat  was  converted  to  the  use 
of  the  corporation,  or  that  the  defendant  had 
any  knowledge  of  Its  disposition,  and  much 
less  that  be  consaited  to  or  acquiesced  in 
any  disposal  which  waa  made  of  it."  The 
plaintiff,  who  has  received  nothing  oat  <tf  the 
transaction  except  experience,  takes  a  dif- 
ferent view  of  the  evidence. 

[2-4]  The  rule  is  that  a  demurrer  to  the 
plaintiff's  evidence  should  not  be  sustained, 
unless  there  la  an  entire  absence  of  proof 
tending  to  show  a  right  to  recorer.  Brown 
V.  Cmse.  00  Kan.  306,  183  Pac  865.  Snch 
d«nnrrer  admits  every  tect  and  concliuton 
which  the  evidence  most  favoiatde  to  the 
other  party  t^ds  to  prove.  ChrlsUe  v. 
Barnes,  38  Kan.  817,  6  Pac.  589.  And  it 
admits  not  only  the  truth  of  the  facts  direct- 
ly proven,  but  also  all  that  may  properly 
be  Inferred  from  those  facts.  City  of  Syra- 
CDse  T.  Reed  &  Co.,  48  Kan.  K20,  26  Pac. 
1043.  The  court  must  view  the  evidence  in 
the  light  most  Avorable  to  the  plaintiff,  and 
allow  all  reoBonaUe  Inferences  in  his  ^vor. 
Bofiere  v.  Hodgson,  46  Kan.  276,  26  Pac. 
732;  Buoy  v.  MUling  Co.,  68  Kan.  436,  7S 
Pac.  466;  Carl  Hoffmeler  v.  Kansas  Clty- 
Leavenworth  Railroad  Co.,  68  Kan.  881,  76 
Pac.  1117. 

[1]  The  plaintiff  testified:  That  on  Febru- 
ary 8,  1915.  he  tendered  the  storase  money 
and  made  a  demand  for  his  wheat  or  the 
money.  That  before  that  he  had  been  to  see 
Mr.  Wales,  who  told  him  to  give  him  a  few 
days'  time ;  that  he  was  trying  to  make  ar- 
rangements to  get  the  money.  "I  was  at 
the  mill  when  Wales  was  gone  and  talked 
to  Mr.  Rice  about  It.  He  said  of  course  Mr. 
Wales  would  be  back."  When  he  went 
through  the  mill  and  elevator  he  fonnd  it 
empty. 

Mr.  Oiler  testified  that  he  entered  into 
conversation  with  Mr.  Rice  in  the  fall  of 
1914,  who  said  he  was  going  to  start  at 
the  ground  fioor  and  work  up;  that  he  al- 


ways wanted  to  be  a  miller ;  that  while  the 
witness  was  delivering  his  wheat  there  Mr. 
Rice  weighed  one  load  and  went  to  the  ele- 
vator with  him  and  dumped  It  Into  the 
elevator ;  that  he  had  wheat  there  deposited 
which  he  was  to  take  out  In  fiour,  and  Mr. 
Rice  gave  him  the  fiour.  In  the  heading  to 
the  receipt  witness  received  Mr.  F.  J.  Rice 
was  named  as  president.  Another  witness 
testified  that  he  had  a  conversation  with 
Mr.  Rice  about  the  27th  of  January.  He 
and  the  witness  last  referred  to  went  to  see 
If  they  had  any  wheat  In  the  mill,  and  asked 
permission  of  Mr.  Rice  to  go  through,  and 
he  said  they  could  not  do  so  with  his  con- 
sent; that  the  next  day  Mr.  Rice  met  him 
up  town  and  told  him  there  were  about  400 
or  500  bushels  In  the  mill.  Another  wltoess 
testUied  that  he  was  employed  by  the  mUlbig 
company  In  Uw  £all  of  1014  for  about  tluree 
numths,  and  that  Mr.  lUce  was  around  most 
of  the  time. 

The  defendant  himself  testified  that  when 
the  corporatton  waa  organized  the  wheat  that 
waa  In  the  mill  waa  not  to  be  token  out  and 
dlapoaed  of  Mr.  Wales  or  anybody.  "Mr. 
Wales  was  to  open  up  an  account  with  hlm- 
aelt  The  wheat  that  was  In  the  mill  wasn't 
taken  out  Q.  Jost  remained  there?  A.  Yes, 
sir.  Q.  It  waa  there  when  yon  took  pm- 
sesslon  of  the  mill — remained  there?  A.  I 
believe  so.  Q.  Ton  know  so,  do  you  not?  A. 
Tes.  sir.  *  *  *  Q.  Waa  there  any  ar- 
rangement made  there  between  you  as  to 
how  Mr.  Wales  was  to  take  his  wheat  out 
of  the  mill,  if  be  had  any  In  there?  A.  He 
was  to  credit  himself  for  It;  he  was  to 
open  up  a  new  set  of  books.  I  couldnt  say 
whether  he  dtme  It  or  not." 

Without  quoting  any  further  testimony, 
the  foregoing  api>earB  to  fumlah  fair  grounds 
for  the  conclusion  or  at  least  for  the  in- 
ference that  when  Mr.  Rice  went  Into  the 
elevator  and  became  president  of  the  cor- 
poration the  plaintiff's  wheat  was  In  storage, 
and  that  the  defendant  was  the  active  man, 
or  at  least  one  of  the  active  men,  In  charge 
of  the  concern  for  several  months.  It  ap- 
pears that  the  conmration  went  into  bank- 
ruptcy, and  Sweet  v.  Trust  Co.,  69  Kan. 
641,  77  Pac.  638,  Is  Invoked  in  support  of 
the  doctrine  that  the  defendant  should  not 
be  held  liable  unless  he  had  actual  knowl- 
edge, but  it  is  not  at  all  probable  that  dur- 
ing the  months  he  took  so  active  a  part  he 
was  without  knowledge  as  to  what  became 
of  the  wheat  stored  Id  the  elevator. 

The  plaintiff  may  or  may  not  be  entitled 
to  recover  in  this  action.  It  is  simply  and 
only  held  that  his  evidence  entitled  him  to 
go  to  the  jury,  and  that  it  .was  error  to 
sustain  a  demurrer  thweto. 

The  jn^ment  Is  reversed  and  the  cause 
remanded  for  further  proceedings.  All  the 
Justices  concurring. 
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LILLAKD  et  aL  v.  BOARD  OF  COUNTY 
COM'RS  OF  JOHNSON  COUNTY. 
{No.  21445.) 
(Supreme  Court  of  Kaosas.  April  6, 1918.  Re- 
hearing Denied  May  16. 1818.) 

(ByUdbvt  hv  OourL) 

1.  Estoppel  «=»58— Cowduot. 

The  doctrine  of  estoppel  requii:e8  of  a  party 
consistency  of  conduct,  when  inconsistency  would 
work  substantial  injury  to  the  other  party. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrases,  First  and  Second  Series,  Estop- 
pel.] 

2.  Eminent  Douain  «=>2T0— Right  to  Con- 
DEMNATioN  Monet— Estoppel. 

A  landowner,  entitled  to  a  warrant  for  cer- 
tain condemnation  money,  instead  of  demanding 
its  delivery,  submitted  to  the  county  board  the 
question  whether  he  or  bis  grantee  was  entitled 
to  such  warrant,  stating,  among  other  things, 
that  he  felt  "sure  that,  when  the  facts  are 
known  by  you,  no  better  tribunal  can  be  found 
to  decide  our  relative  rights  than  your  honorable 
body."  Thereafter  the  vendee  appeared  before 
the  board,  and  upon  his  showing  'the  warrant 
was  delivered  to  him.  Later  the  vendor  sued 
the  board  to  recover  the  amount  and  v^ue  of 
the  warrant.   B^d,  that  he  is  estopped. 

Appeal  from  District  Court,  Johnson 
County. 

ActI<Mi  br  B.  I.  McQulddy,  revived  after  hts 
death  by  Rachel  Llllard  and  another,  as  ex- 
ecators,  against  the  Board  of  County  Com- 
mlsaloners  of  Johnson  County.  From  an  or- 
der overruling  a  motion  for  Judgment  on  the 
pleadings.  plaintUts  appeal.  Order  affirmed, 
and  cause  remanded. 

I.  O.  Pickering,  of  Olathe,  for  appellants. 
O.  L.  Randall,  of  Olathe,  for  appellee. 

WEST,  J.  A  road  was  ordered  opened 
across  the  land  of  R,  I.  McQuiddy,  who  pre- 
sented his  claim  for  damages  and  was  al- 
lowed $600.  On  October  30,  1915,  the  board 
of  county  commissioners  ordered  a  warrant 
to  be  drawn  and  Issued  to  him  for  this 
amount.  The  petitions  set  out  the  warrant, 
and  alleged  that  when  it  was  drawd  there 
was  sufficient  money  in  the  treasury  to  pay, 
but  that  before  the  action  was  begun  be  de- 
manded payment,  which  was  refused.  The 
board  answered  by  general  denial,  admit- 
ted the  execution  of  the  warrant,  and  alleg- 
ed that  It  was  held  by  the  clerk,  to  be  deliv- 
ered to  the  party  legally  entitled  thereto; 
further,  that  about  December  16.  1915,  Mc- 
Quiddy sold  the  property  and  executed  a  gen- 
eral warranty  deed  therefor,  of  which  fact 
the  board  bad  no  knowledge  until*  some  time 
after  the  execution  of  the  warrant,  and  un- 
til the  grantee  appeared  and  demanded  that 
It  be  delivered  to  him.  The  board  further 
alleged  its  clerk  communicated  with  Mc- 
Quiddy, advising  him  of  the  claim  of  his 
grantee,  whereupon  McQuiddy  authorized  the 
board  to  ascertain  and  decide  who  was  en- 
titled to  the  warrant  and  dispose  of  It  ac- 
cordingly, setting  out  a  copy  of  his  letter, 
In  which  he  said: 


"After  due  deliberation,  I  have  concluded  to 
submit  the  question  of  ownership  to  the  six 
I$600]  awarded  me  for  damages.  *  •  *  Aft- 
er a  fair  and  true  statement  of  all  the  essenUal 
facts,  I  desire  the  said  honorable  board  to  de- 
cide who  should  have  the  money,  and  so  dis- 
pose of  it" 

Then  followed  a  statement  as  to  the  price 
and  profit  on  the  sale  and  the  expression; 

"I  feel  sure  that,  when  the  facts  are  known 
by  you,  no  better  tribunal  can  be  found  to  de- 
cide our  relative  rights  than  your  honorable 
body." 

It  was  alleged  that,  after  receiving  this 
letter,  the  grantee,  with  his  attorney,  appear- 
ed before  the  board,  and  that  the  latter  in 
good  faith,  after  hearing  the  matter,  driver- 
ed  the  warrant  to  aa<di  grantee,  and  did  ao 
upfm  the  direction  contained  In  tiie  letter  re- 
ferred to.  To  this  anawer  a  demurrer  was 
filed  and  overrnled.  Thereupon  a  motion 
was  made  for  Judgment  on  the  pleadings, 
which  was  also  overruled.  McQuiddy  having 
died,  the  case  was  revived  in  the  name  of 
the  plalntlff«  as  executors,  who  appeal. 

The  [daintifh  contend  that  the  county 
board  was  the  proper  tribunal  to  establish 
the  road  and  determine  to  whom  the  damag- 
es were  due,  and  that  this  determination  was 
In  favor  of  the  decedent;  that  "the  board  had 
no  power  to  review  and  revise  that  decision 
and  award,  to  sit  In  Judgment  In  a  con- 
troversy betwe«i  rival  claimants  of  a  fund 
in  its  possession."  The  board,  Duvall  not 
having  been  made  a  party  as  requested,  con- 
toids  that  it  Is  protected  In  its  action  by  the 
direction  In  the  McQuiddy  letter;  that,  hav- 
ing thus  directed,  he  could  not  repudiate 
his  action  and  he  Is  estopped  so  to  do.  It  Is 
said  that : 

"What  be  did  was  voluntary  on  his  part,  not 
even  suggested  by  the  commissioners ;  having 
on  his  own  motion  voluntarily  waived  his  right 
to  demand  payment,  surely  must  be  bound  by 
his  selection  oi  methods." 

[1,2]  We  have  examined  the  record  and 
the  briefs,  as  well  as  the  reply  brief,  and  to 
this  complexion  must  It  ccune  at  last:  When 
the  warrant  was  drawn,  McQuiddy  was  enti- 
tled to  It ;  before  this  suit  was  brought,  he 
had  sold  the  land  to  Dnvall,  who  appeared  be- 
fore the  board  and  claimed  that  the  warrant 
should  be  delivered  to  him.  On  receiving 
this  information  from  the  board,  ML-Quiddy 
recognized  that  there  was  a  question  between 
him  and  Duvall  as  to  the  ownership  of  the 
warrant,  and  substantially  requested  the 
board  to  ascertain  the  facts  and  decide  ac- 
cordingly, making  It  a  sort  of  referee  or  ar- 
biter to  investigate  and  determine  the  rights 
of  the  grantor  and  grantee.  It  appears  that 
the  board  did  exactly  what  he  suggested, 
and  decided  in  favor  of  the  other  party. 
There  Is  no  showing  or  claim  that  the  board 
did  not  ascertain  the  real  facts,  or  that  It  did 
not  act  in  good  faith,  or  do  exactly  what 
the  grantor  had  suggested  that  It  should  do. 
While  McQuiddy  was  under  no  compulsltm  to 
submit  this  matter  to  the  arbitration  of  the 
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county  board,  and  wUle  that  body  had  do 
]iirl8dlcti<m  to  decide  it,  and  none  conld  be 
ODDferred  by  tbe  act  of  tbe  parties,  still  he 
Ttriuntarlly  did  so  snbmlt  It,  and  the  other 
claimant,  acting  th^eon^  made  a  dkowlng 
and  won.  It  does  not  lie  In  the  grantor's 
moatli  nnder  these  drcmnstances  to  Ignore 
the  action  of  the  board,  which  he  thus  Inrok- 
ed,  and  ccnnpel  It  to  pay  the  warrant  to  blm. 
In  other  words,  voder  the  drcomstances 
shown,  the  decedent  estopped  himself  by 
fals  own  conduct  to  acquire  tbe  relief  which 
the  ececutors  demand  In  this  case.  One  who 
submits  a  matter  to  <me  known  to  be  Incom- 
petent to  act  as  arUtrator,  and  takes  the 
chances  of  a  favorable  decision,  cannot  after 
the  award  raise  the  qnestlan  <^  Incompetoi- 
ey.  Anderson  r.  Bnrchett,  48  Kan.  US,  28 
Pac.  815.  Likewise  ot  aae  who  has  waived 
the  oath  of  the  arbitrators  and  tbe  swearing 
of  witnesses  who  appear  before  them.  Bns- 
sell  V.  Seery,  BZ  Kan.  736,  35  Pac.  812.  The 
doctrine  of  estoppel  requires  consistency  of 
conduct.  Powers  v.  Scbarllng,  76  Kan.  S5S, 
page  8S0.  92  Pac.  1009;  Stark  v.  Meriweth- 
er. 99  Kan.  660,  page  667.  163  Pac.  162. 

"Estoppel  arises  when  one  by  his  ccmdnct  so 
misleads  another  that  the  former  is  not  permit- 
ted, or,  as  we  aay,  is  estopped  from  assertiiiK  a 
right  which  he  might  otherwise  assert.  In  the- 
or;  the  person  estopped  still  has  the  right,  but 
cannot  assert  it"   14  M.  A.  U  174. 

"The  doctrine  of  estoppel  is  frequent^  apulied 
to  transactions  in  which  It  is  found  that  it 
would  be  unconscionable  to  permit  a  person  to 
maintain  a  position  inconsistent  witn  one  in 
which  he  has  acouiesced  or  ot  which  he  has  re- 
ceived any  beneSt."   10  R.  G.  L.  604.  8  22. 

"An  estoppel  may  he  nsed  as  a  defense  against 
a  party  who  is  thus  precluded  from  [byl  his  act 
or  statement  from  maintaining  his  action :  or 
it  may  be  used  hy  the  plaintiff  to  prevent  or 
avoid  a  defense  which  is  onen  to  a  similar  ob- 
jection."   1  Herman  on  Estoppel,  j  19. 

The  order  overruling  the  motion  for  Judg- 
ment on  the  pleadings  Is  afflrmed,  and  the 
cause  remanded  for  ^rther  proceedings.  All 
the  Jnstfces  concurring. 


ATGHISON,  T.  ft  8.  7.  RT.  00.  v.  WAGNER. 
(No.  21443.) 

(Supreme  Court  of  Kansas.    April  6,  1918. 
Rehearing  Denied  May  16,  101&) 

(SvUahuM  fry  tftc  Oomrt.) 

1.  Cahbiebs  «=s>30— Intebbtate  Cabbiage  or 

Goods— Bill  op  LAniNo  —  Patsikkt  of 

Freight. 

Where  an  interstate  hill  of  lading  contains 
any  provision  authorizing  the  consignee  to  pay 
the  fireigtit,  an  implied  contract  by  the  consignee 
to  pay  the  fright  charges  arises  from  his  accept- 
ance of  the  ddivery  of  the  goods  under  the  bill, 
into  which  contract  there  will  be  read  the  pro- 
visions of  the  Elkins  Act  (Act  Feb.  19,  1903, 
c.  708.  32  Stat.  847  [V.  S.  Comp.  St.  1916.  H 
8697-8599]),  re9uiring  payment  o(  the  full 
diarges  in  compliance  with  the  duly  established 
rate:  and  where  the  consignee  pavs  the  charges 
demanded,  which  are  less  than  tne  established 
rate,  the  carrier  may  maintain  an  action  against 
him  tor  the  unpaid  balance  ot  the  l^al  charges. 


2.  CaRBIKRS  «»aa- IhTSBSTATC  CABSnEBS  — 

Ratks— PRBsmcmoN  ov  Publication. 
In  a  suit  hy  a  carrier  to  recover  from  a  con- 
signee the  unpaid  balance  due  for  freight  charg- 
es,  where  It  is  admitted  that  a  schedule  of  rates 
has  been  duly  filed  with  and  approved  by  the 
Interstate  Commerce  Commission,  the  presump- 
tion, in  tbe  absence  of  any  showing  to  the  con- 
trary, is  that  tbe  rates  were  duly  published,  and 
not  that  the  carrier  has  violated  the  provisions 
of  the  Elkins  Act,  subjecting  him  to  severe  fines 
snd  penalties  for  failure  to  publish  tbe  same. 

West,  J.,  dissenting. 

Appeal  from  District  (Jourt,  Chase  County. 

Action  by  the  Atchison,  Topeka  &  Santa 
Railway  Company  against  H.  Wagner.  Judg- 
ment for  defendant,  motion  for  new  trial 
overruled,  and  plaintiff  appeals.  Reversed, 
and  cause  remanded,  with  directions  to  ren- 
der Judgment  for  plaintiff. 

W.  S.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  for  appellant  Hamer  &  Ganse, 
ot  Emporia,  and  Charles  E.  Davis,  of  Cotton- 
wood rails,  for  appellee. 

PORTER,  J.  The  aMwUant  sues  to  recover 
an  nndercberge  of  freight  amonntlng  to  $34 
on  a  car  of  cotton  seed  cake  shipped  from 
Bastrop,  La.,  to  Bazar,  Kan.,  and  dellve/ed 
to  the  appellee  who  was  the  consignee.  The 
agreed  statement  of  facts,  upon  which  the 
case  was  submitted  to  the  court.  Is  that  the 
appellant  and  Its  connecting  lines  upon  whldi 
the  shipment  was  handled  had  filed  with  the 
Interstate  Commerce  Commission  a  schedule 
of  rates,  which  had  been^  approved,  and 
which  required  the  payment  of  $114  on  this 
shipment ;  that  the  charges  actually  paid  by 
the  appellee  were  $S0;  that  the  merchandise 
was  consigned  shipper's  order,  and  appellee 
was  to  receive  It  at  Bazar,  freight  paid  hy 
the  consignor;  that  he  accepted  delivery  ai^ 
at  the  request  of  the  consignor  paid  the  $80, 
which  was  the  full  amonnt  of  charges  de* 
manded  by  the  appellant,  and  remitted  the 
balance  of  the  purchase  price  of  the  mer- 
chandise to  the  consignor.  Upon  these  facts 
the  court  rendered  Judgment  against  appel- 
lant for  costs  and  overruled  a  motion  for  a 
new  trial. 

[2]  Two  reasons  are  suggested  by  the  ap- 
pellee in  support  of  the  Judgment  The  first 
one  to  be  noticed  Is  the  claim  that  the  appel- 
lant was  not  entitled  to  recover,  because 
there  was  no  showing  that  It  had  caused  the 
rate  filed  with  the  commission  to  be  publish- 
ed. On  the  other  hand,  the  appellant  relics 
upon  the  presumption  that  It  took  all  tbe 
necessary  steps  required  by  law  In  establldi- 
ing  the  rate.  By  the  Elkins  Act  of  February 
19,  1903  (32  Stat.  847),  a  willful  failure  of 
the  carrier  to  publish  the  tariff  of  rates  and 
charges  as  filed  Is  made  a  misdemeanor,  and 
the  act  declares  that  upon  conviction  "the 
corporation  oCfendlng  shall  be  subject  to  a 
fine  of  not  less  than  $1,000  nor  more  than 
$20,000  for  each  offmse."   In  Cincinnati  ft 
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Tex.  Pac.  Uy.  v.  Banktn,  241  U.  S.  319,  36  Sup. 
Gt  655.  60  L.  Ed.  1022,  L.  B.  A.  m7A,  266, 
It  was  said: 

"It  cannot  be  assamed,  merely  because  the 
cODtrar;  has  not  been  established  by  proof,  that 
an  interstate  carrier  is  conducting  its  aifairs 
in  violation  of  law."  241  U.  S.  327,  36  Sup. 
Ct  558  [60  L.  Ed.  1022,  L.  B.  A.  1917A,  265]. 

See,  also,  New  York  Gent,  etc^  B.  B.  t. 
Beaham,  242  U.  S.  148,  37  Sop.  Ct  43,  01  L. 

Ed.  210. 

We  think  the  presumption  is  one  upon 
which  the  appellant  was  entitled  to  rely  un- 
til It  was  met  by  some  evidence  to  the  con- 
trary. Besides,  the  contention  Is  technical; 
there  Is  no  claim  that  the  facts.  If  shown, 
would  disclose  that  the  schedule  of  rates 
had  not  l>een  duly  published.  In  BaJIroad  Co. 
V.  Thisier,  90  Kan.  5,  133  Pac.  639,  some 
countenance  was  given  to  the  technical  rule 
which  the  appellee  la  now  Invoking;  but 
there  the  cause  was  sent  back  for  a  trial  of 
the  sole  qnestlMi  whether  the  rate  had  been 
duly  published.  The  effect  of  the  iwesamp- 
tl<m  that  the  railway  company  had  not  vio- 
lated the  penal  statutes  was  not  referred  to 
In  the  opinion. 

[1]  The  princftMl  contention  of  the  appel- 
lee Is  that  the  Judgment  should  be  sustained, 
beiiause  the  oonslgiMe  Is  not  primarily  liable 
for  the  freight  charges,  and  only  becomes  11- 
aUe  at  aU  by  reason  of  his  acceptance  at  the 
shipment,  and  that  tlw  extent  of  his  liability 
in  this  case  was  to  pay  Qie  amount  demanded 
the  carrier.  O^iere  are  a  number  of  an- 
thoritlee  which  sustain  the  contention.  The 
SuprHue  Court*  of  Alabama  in  Central  of 
Georgia  By.  Go.  r.  Southern  Ferro  Concrete 
Co.,  193  Ala.  108, 68  South.  981,  reported  with 
a  note  In  Ann.  Obb.  1916B,  376,  held : 

"Tbat  tbe  mere  acceptance  and  removal  of 
the  goods  by  tbe  consignee,  with  the  knowledge 
that  the  carrier  is  giving  op  a  lien  upon  the 
goods  tar  a  stated  amoont,  does  not  create  an 
obligation  on  the  part  of  tiie  consignee  to  pay 
tbe  charges  beyond  tbe  amount  stated"— citing 
Hutchinson  on  Carrierfl,  and  Central  B.  Co.  v. 
MacCartney.  68  N.  J.  Law,  165,  62  Atl.  576. 

A  number  of  cases  are  cited  In  the  note 
above  referred  to,  which  are  to  the  same  ef- 
fect In  one  of  the  cases  (Pennsylvania  B. 
Co.  T.  Titus,  156  App.  DIv.  830.  142  N.  T. 
Supp.  43)  tbe  reasons  stated  seem  at  first 
glance  persuasive.  We  quote  from  the  opin- 
ion: 

"Of  coarse,  if  the  consignee  accepts  the  goods, 
with  notice  that  the  carrier  has  a  li«i  for  a 
specified  amount,  thereby  depriving  the  carrier 
of  its  lien,  he  becomes  obligated  by  an  implied 
contract  to  pay  the  charges.  *  *  •  But,  if 
the  carrier  induces  bim  to  accept  tbe  goods  on 
the  theory  that  the  freight  diarges  are  as  stated, 
there  is  no  principle  upon  which  be  thereby  be- 
comes liable  to  the  carrier  for  the  difference  be- 
tween the  freight  charges  thus  paid  and  those 
which  the  carrier  by  law  was  required  to 
charge." 

These  cases  concede  the  rule  that,  general- 
ly, the  carrier  may  look  either  to  the  consign- 
or or  tbe  consignee  for  payment  ot  the  freight 
charges,  but  draw  a  distinction  between  a 
case  where  the  consignee  accepts  tbe  ship- 


ment with  knowledge  of  the  undercharges 
(in  which  case  he  Is  held  liable,  because  his 
act  deprives  tbe  carrier  of  its  lien  on  tbe 
goods),  and  those  where  be  is  Induced  to  ao- 
oept  the  goods  on  the  theory  that  the  freight 
charges  are  correctly  stated  by  the  carrier. 
As  between  the  consignee  and  the  carrier,  tbe 
reasoning  would  appear  perfectly  sound ;  but 
over  and  above  the  rights  of  either  tbe  con- 
signee or  tbe  carrier  are  tbe  rights  of  tbe 
public,  which  require  tbat  all  shippers  shall 
be  treated  alike.  We  think  tbe  decisions 
quoted  lose  sight  of  the  policy  of  tbe  Elkins 
Act,  which  compels  tbe  carrier  in  every  in- 
stance to  collect  the  full  amount  of  the 
established  rate,  and  wbidi  in  effect  makes 
tbe  consignee,  who  receives  the  goods,  for  all 
purposes  the  owner,  and  liable  to  the  same 
extent  as  the  consignor.  To  bold  otber^ 
wise  would  merely  open  a  door  to  evasion  and 
unjust  discrimination.  We  may  not  lose 
sight  of  the  fact  tbat  tbe  carrier  does  not 
osually  bring  actions  of  this  character  for 
tbe  mere  purpose  of  collecting  tbe  under- 
charge, but  because  tbe  law  imposes  upon  bim 
a  severe  penalty  in  case  be  foils  to  nse  ev- 
ery means  the  law  affords  to  collect  tbe  un- 
dercliarge.  In  New  York,  New  Haven  & 
Hartford  B.  B.  Co.  v.  Interstate  Commerce 
Commission,  200  U.  S.  361,  391,  26  Sup.  Ct 
272,  277  (50  L.  Ed.  615),  tbe  present  Chief 
Justice  said  in  the  opinion : 

"It  cannot  be  cbatlenged  that  the  great  pur^ 
pose  of  the  act  to  regulate  commerce,  whilst 
seeking  to  jMrevent  unjust  and  unreasonable 
rates,  was  to  secure  equality  of  rates  as  to  all 
and  to  destroy  favoritism;  these  last  being  ac- 
complished by  requiring  the  publication  oi^  tar- 
iSs  and  by  prohibiting  secret  departures  from 
such  tarifte,  and  forbidding  rebates,  preferences 
and  all  other  forms  of  undue  discrimination. 
*  *  *  The  all-embracing  prohibition  against 
either  directly  or  Indirectly  charging  less  tban 
the  published  rates  shows  that  the  purpose  of 
the  statute  was  to  make  the  prohibition  appli- 
cable to  every  method  of  deaUng  by  a  carrier 
by  which  tbe  forbidden  result  could  be  brongfat 
about." 

In  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56,  28  Sup.  Ct.  428,  62  L.  Ed.  681. 
it  was  said  in  tbe  opinion: 

"It  is  not  so  much  the  particular  form  by 
which  or  tbe  motive  for  which  this  purpose  was 
accomplished,  but  the  intention  was  to  prohibit 
any  and  all  means  that  might  be  resorted  to  to 
obtain  or  receive  concessions  and  rebates  from 
the  fixed  rates,  duly  posted  and  published." 
209  U.  S.  72,  28  Sup.  Ct  432  (52  L.  Ed.  081). 

To  the  same  effect  see  Railway  Co.  v. 
Stannary  &  Co.,  99  Kan.  720,  162  Pac-  1176, 
L.  B.  A.  1917C,  1124 ;  an  action,  however,  to 
correct  undercharges  from  a  consignor. 

Tbe  law  is  well  settled  that,  where  tbe 
bill  of  lading  contains  any  provision  au- 
thorizing the  consignee  to  accept  the  goods 
and  pay  tbe  freight,  an  implied  contract  by 
him  to  pay  tbe  charges  arises  from  his  ac- 
ceptance of  the  delivery.  Tbe  contract  Is 
implied  "because  the  consignee  knows  tbat 
tbe  carrier  looks  to  bim  for  tbe  charges 
and  by  delivery  waives  his  Hen  therefor  in 
tbe  fiilth  tbat  tbe  consignee  will  pay  tbenL," 
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Union  Fac.  IR.  Co.  y.  American  Smelting  & 
Refining  Co..  202  Fed.  720,  121  C.  C.  A.  182, 
and  cases  cited  In  the  opinion.  We  think 
tbat  In  all  Interstate  shipments  the  Klklns 
Act  must  be  read  Into  the  Implied  contract 
of  the  consignee,  and  that  the  contract  most 
l>e  held  as  obligating  him  to  pay  the  full 
amount  of  the  legally  established  rate.  In 
the  case  last  cited  the  consignee  paid  leas 
than  the  legal  charges.  It  was  said  in  the 
opinion : 

"Tbc  legal  presmnption  is  tbat  the  plaintiff  in- 
tended to  chargCr  and  the  defendant  intended  to 
pay,  a  legal,  and  not  an  illegal,  amount  for  this 
transportation."  202  Fed.  7^  121  C.  C.  A. 
184. 

In  Texas  &  Pacific  Hallway  v.  Mngg,  202 
U.  S.  242.  26  Sup.  Ct  628.  60  L.  Ed.  1011, 
the  syllabus  reads: 

"One  obtaining  from  a  common  carrier  trans- 
portation of  goods  from  one  state  to  another  at 
a  rate  specified  in  the  bill  of  lading,  less  than 
the  schedule  rates  published  and  approved  and 
in  force  at  the  time,  whether  he  does  or  does 
not  know  the  rate  is  less  than  schedule  rate,  la 
not  entitled  to  recover  the  goods,  or  damages  for 
their  detention,  upon  tendering  payment  of  the 
amount  specified  in  the  bill  of  lading,  or  of  any 
sum  less  than  the  published  charges.  What- 
ever may  be  the  rate  agreed  upon,  the  carrier's 
Hen  on  the  goods  Is,  by  force  of  the  Interstate 
Commerce  Act,  the  amount  fixed  by  the  publish- 
ed schedule  of  rates  and  charges,  and  tJiis  lien 
can  be  discharged,  and  tiie  consignee  become 
entitled  to  the  goods,  only  by  payment  or  tender 
of  such  amount." 

The  effect  of  the  Elklns  Act  appears  to  be 
that  It  makes  the  consignee,  who  accepts 
the  shipment,  the  owner  for  all  purposes, 
and  liable  to  the  same  extent  as  the  con- 
signor. 

The  judgment  Is  reversed,  and  the  cause 
rananded,  with  directions  to  render  judg- 
ment for  the  appellant. 

JOHNSTON.  C.  J.,  and  BUBCH,  MASON, 
UABSHAU^  and  DAWSON,  JJ^  concur. 

WEST.  J.  (dissenting).  The  petition  alleged 
that  ttie  freli^t  ctiargea.  which  should  have 
been  legally  collected,  based  on  a  certain 
rate,  as  shown  by  the  published  tariffs  on 
file  with  the  Interstate  Commerce  Commts- 
sion  "and  in  force  and  effect  and  controlllog 
as  a  legal  rate,"  were  those  ,«ued  for.  If 
this  be  deemed  equivalent  to  an  alle^tton 
that  the  posting  had  been  properly  made, 
because  otherwise  the  tariff  could  oot  have 
been  in  effect  as  alleged,  it  was,  however,  met 
by  the  yerlfled  general  denial  of  the  defend- 
ant, and  there  was  nothing  In  the  agreed 
statement  of  facts  amounting  to  an  admls- 
slon  that  ttie  alleged  rate  was  i>o8ted  or  in 
effect.  In  the  ISilsIer  Case  It  was  express- 
ly denied  that  the  rate  had  been  filed  as  re- 
quired by  law  and  also  expressly  denied: 

'That  they  had  caused  any  schedules  to  be 
printed  and  copies  for  the  use  of  the  public 
posted  or  kept  accessible  to  the  public  'as  re- 
quired by  law." 

This  denial  was  Ignored  In  the  Instruc- 
tlon«,  and  the  cause  was  remanded  up«i 


the  sole  question  as  to  whether  or  not  the 
rate  sought  to  be  recovered  was  legally  in 
force. 

There  is  nothing  in  the  cited  Rankin  Case 
ioconslBtent  with  the  lUsler  decision.  Ran- 
kin had  signed  a  bill  of  lading  which  recited 
tbat  lawful  alternate  rates  based  on  specific 
values  were  <^ered,  and  the  court  said  (241 
V.  S.  827,  36  Sup.  Ct  608,  60  Lu  Ed.  1022, 
L.  R.  A.  1917 A,  265): 

"And  as  no  interstate  rates  are  lawful  unless 
duly  filed  with  the  Commission,  it  may  become 
necessary  for  the  carrier  to  prove  its  schedules 
in  order  to  make  out  the  requisite  choice.  But 
where  a  bill  of  lading,  signed  by  both  parties, 
recites  that  lawful  alternate  rates  based  on 
specified  values  were  offered,  such  recitals  con- 
stitute admiflsioDs  by  the  shipper  and  sufficient 
prima  facie  evidence  of  choice.  If  in  such  a 
case  the  shipper  wishes  to  contradict  his  own 
admissions,  the  burden  of  proof  is  upon  him." 

It  was  further  observed  that  the  bill  of 
lading  contained  "the  conspicuous  provisions 
concerning  published  rates,  tariff  regulations. 
•  •  ♦ "  The  state  courts  had  given  no 
force  to  this  bill  of  lading,  and  hence  the  re> 
versal. 


WARNER  V.  SNOOK  et  aL    (No.  21442.) 
(Supreme  Coart  of  Kansas.    April  6.  1918. 
Reheariog  Denied  May  16.  1918.) 

(Bj/Uabiu  hy  the  Court.) 

1.  Appeal  and  Ebbok  «=»1015(1)— Review— 
Gkakt  or  New  Tbial. 

In  an  appeal  from  an  order  granting  a  new 
trial  the  appellant  contends  that  the  ruling  wna 
based  solely  on  the  ground  that  error  was  com- 
mitted in  giving  a  particular  instruction.  It  is 
held  that  upon  the  whole  record  it  appears  that 
the  new  trial  was  ordered  because  the  trial 
judge  disagreed  with  the  jury  in  their  view  of 
the  facts,  and  therefore  the  decision  Is  not  re- 
viewable. 

2.  Abpeal  and  Ebbob  «s>1176(1)— Fikdinos 

—Judgment. 
The  fact  that  the  trial  court  in  granting  a 
new  trial  specifically  and  formally  sets  aside  as 
without  any  support  in  the  evidence  only  a 
part  of  the  special  findings  which  are  attacaed, 
and  states  Chat  there  was  some  evidence  to  sup- 
port the  others,  does  not  necessarily  show  that 
such  approval  was  given  to  the  latter  findings  aa 
to  justify  this  court  in  ordering  judgment  on 
them,  even  if  they  would  be  in  themselves,  if 
regarded  aa  establishing  the  facts  to  which  they 
relate,  conclusive  of  the  rights  of  the  parties. 

Appeal  from  District  Court,  Ford  County. 

CUUm  to  land  as  open  to  settlonent  as 
school  land  by  Glenn  A.  Warner  protested  by 
E.  O.  Snook  and  another.  General  verdict 
for  Protestants  or  defendants,  and  from  the 
granting  of  a  new  trial,  they  appeaL  Af- 
firmed. 

L.  A.  Madison  and  Carl  Van  KIper,  both 
of  Dodge  City,  for  appellants.  Horace  Fos- 
ter, of  Garden  City,  and  Edgar  Foster,  of 
Dodge  City,  for  appellee. 

MASON,  J.  In  1914,  under  the  provision 
of  the  statute  (Laws  of  1913,  c.  29A),  which 
has  since  been  repealed  (Laws  of  1915,  c. 
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SS2,  I  1^,  Glenn  A.  Warner  settled  on  a 
tract  of  land  wbl^  he  claimed  to  be  opoi 
to  settlement  as  scbool  land  on  account  of 
having  fonnerly  been  an  island  In  the  bed 
of  the  Arkansas  rirer.  E.  O.  Snook  and 
George  Belgl  protested  the  claim  on  the 
ground  that  the  tract  was  an  accretion  to 
their  riparian  land.  A  trial  was  had  In 
which  a  }nr7  returned  a  general  verdict  in 
fiiTor  of  the  protestanta  or  defendants,  and 
made  a  number  of  special  findings.  The 
court  granted  a  new  trial,  and  the  defmdants 
appeal. 

[1]  1.  The  i^alntlfl  Invokes  the  rule  that 
the  decision  is  not  open  to  review  because  it 
rested  so  lai^ly  in  the  discretion  of  the 
trial  court.  City  of  Sedan  v.  Church,  29 
Kan.  100.  The  defendants  Insist  that  the 
declslm  ts  reviewable  because  It  turned  upon 
an  unmixed  question  of  law,  namely,  whether 
error  was  committed  in  the  giving  of  a  par- 
ticular Instructiou,  relating  to  the  effect  of 
avulsion  upon  land  titles.  In  ruling  ou  the 
motion  for  a  new  trial  the  judge  went  over 
the  special  findings  and  announced  that  sev- 
eral of  them  were  not  supported  by  the  evi- 
dence, and  on  that  account  would  be  set 
aside.  He  then  added: 

"I  think  that  instructitMt  No.  6  mi^t  have 
misled  the  Jury  in  finding  that  that  island  didn't 
exist  at  a  certain  time.  I  think  it  is  pure  spec- 
ulation,  but  would  that  be  material?  *  *  *  1 
feel  that  probably  the  jury  was  misled  by  that 
sixth  inatmction  that  was  given  without  any 
evidence  to  base  it  <m,  and  1  think  a  new  trial 
ought  to  be  granted  in  this  case.  It  will  be 
granted." 

We  do  not  Interpret  ttie  record  as  showing 
that  the  new  trial  was  granted  solely  because 
of  error  suKK»ed  to  have  been  committed  in 
the  giving  of  the  instmction  retired  to.  It 
seems  rather  to  Indicate  that  the  judge  could 
not  approve  the  verdict  and  findings  of  fact 
made  by  the  jury,  and  by  way  of  explanation 
as  to  how  they  migbt  have  formed  audi  mis- 
taken belief,  or  a  part  of  them,  suggested 
that  they  were  probably  misled  by  an  instruc- 
tlott  which  was  given  without  a  sufficient 
baala  in  the  evldenoe.  Even  if  upmi  ezami- 
nation  of  the  evidence  we  should  omclude 
that  it  jnatlfled  giving  the  instruction,  we 
could  not  oTder  judgment  on  a  verdict  which 
has  not  received  the  approval  of  the  trial 
court  Kansas  City,  W.  *  N,  W.  R.  Co.  v. 
Ryan,  49  Kan.  1,  80  Pac:  108.  There  Is  an 
intimation  in  the  language  quoted  that  the 
cotirt  did  not  regard  the  effect  <d  the  instruc- 
tion as  vital.  In  this  situation,  it  appearing 
that  the  court  set  aside  the  verdict  because 
he  felt  that  it  was  not  In  accordance  with 
the  facts,  we  can  only  afi&rm  the  order  grant- 
ing a  new  trial. 

[t]  2.  The  defendants  argue  with  ctmsld- 
erable  plausibility  that  judgment  In  tbeir 
favor  should  be  ordered  upon  the  special 
findings  which  the  court  did  not  set  aside,  be- 
cause these  finings  were  In  tlwmselves  fatal 
to  a  recovery  by  the  plaintiffs.  One  of  them 


was  to  the  effect  that  no  part  of  the  land  in 
dispute  originated  as  an  island.  That  find- 
ing, tt  T^rded  as  establlslilng  the  tect  to 
wbiiA  it  relates,  would  seem  to  be  conclu- 
sive against  the  plaintiff,  and  might  in  Bome 
<drcumstance8  form  the  basis  of  a  Judgment, 
although  other  flndli^  were  set  a^e.  Goft 
V.  Gott,  98  Kan.  201,  168  Fac  26.  In  the 
statemmt  made  by  the  trial  judge  prelimi- 
nary to  the  ruling  on  tibe  motion  for  a  new 
trial,  he  at  first  said  that  the  evid«ice  clearly 
showed  that  the  land  had  been  an  island  at 
some  time.  Later  he  said  that  he  had  over- 
looked the  fact  that  the  jury  might  have 
reached  the  conclusion  they  did  In  this  re- 
gard from  a  comparison  of  the  soil,  and  that 
therefore  he  would  allow  the  finding  to  stand. 
The  defendant's  argument  involves  the  as- 
sumption that  what  was  said  amounted  to 
an  approval  of  the  finding.  Upon  the  entire 
record  we  think  it  must  be  treated  only  as 
indicating  that  in  the  opinion  of  the  judge 
there  was  some  evidence  tending  to  sustain 
it  In  the  course  of  his  oral  remarks  he 
designated  three  findings  as  not  being  sup- 
ported by  the  evidence,  seeming  to  mean  that 
there  was  no  evidence  whatever  to  support 
them.  These  were  the  only  ones  which  he 
specifically  and  formally  set  aside.  Of  an- 
other he  said: 

"Now  th«-e  is  evidence  both  ways  on  that 
I  think  tt  is  sustained  by  some  endenee,  and 
that  will  not  be  disturbed." 

Of  two  others  he  said  that  there  was  suffl- 
dent  evidence  to  sustain  them,  apparently 
meaning  that  there  was  some  evidence  in 
their  support  There  la  no  statement  that 
any  of  the  findings  .rec^ved  the  affirmative 
approval  of  the  trial  court  A  judgment  can- 
not be  rendered  upon  Q>eclal  flndli^s  that 
have  not  received  sudi  aK>roval  (Swan  v. 
Salt  Co.,  86  Kan.  200,  110  Pac.  871),  which 
must  be  something  more  Uian  a  mere  deter- 
mination that  they  were  snstained  by  stxnc 
positive  evidence.  Butler  v.  Hllner,  101 
Kan.  264,  160  Pac  478. 

The  order  granting  the  new  trial  had  the 
effect  of  setting  aside  the  findings  which  bad 
not  already  been  vacated. 

The  dedaion  is  affirmed.  All  the  Justices 
concurring. 


DUKCAN  V.  BENTON  &  HOPKINS  INV. 

CO.  et  aL    (No.  21170.) 
(Supreme  Court  of  Kansas.    April  6,  1018. 
Rehearing  Denied  May  16.  lOlB.) 

(8»llabu»  bv  th*  Court  J 
1.  ExECtmoif  «S959,  256(1)— Sale— Vauditt 

— ConVETANCE  BT  PUBCHASEB. 

Where  a  judgment  is  rendei^ed  by  a  justice 
of  the  peace  of  one  county,  and  a  transcript  of 
the  Judgment  is  filed  with  the  clerk  of  the  dis- 
trict court  of  that  county,  and  a  copy  of  that 
tranncript  is  filed  with  the  clerk  of  the  district 
court  of  another  county,  and  an  execution  ie 
issued  thereon  in  the  latter  county,  on  which  ex- 
ecution a  sheriff's  sale  of  real  prt^rty  is  made, 
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aod  the  sale  ie  confirmed,  and  the  aherifTs  deed 
is  afterward  issued,  the  execution,  sheriff's  sale, 
confirmatioD,  and  sheriff'B  deed  are  void  for  the 
reason  that  the  district  court  of  the  latter  coun- 
ty is  without  any  jurisdiction  in  the  matter; 
and,  where  the  grantee  in  the  sheriff's  deed  aft- 
erward  conveys  the  real  property  to  other  par- 
ties, the  execution,  aale,  confirmatictn,  sheriff's 
deed,  and  subsequent  conveyance  may  be  attack- 
ed and  Bet  aside  in  an  action  brought  for  that 
purpose.  A  petition  which  alleges  the  facts 
above  described  states  a  cause  of  action. 

2.  EXBCUnOH  ^»102--t}AX.K  AND  DKBO— BAT- 

An  attempt  to  redeem  real  property  from  a 
sheriff's  sale,  made  under  an  execution  that  is 
void  for  want  of  jurisdiction  in  the  court  to 
issue  the  same,  does  not  ratify  the  proceedlnff 
nor  cure  tbe  detect  in  tlw  juriadlctitm. 

Appeal  from  District  Oonrt,  Sheridan 

County. 

Action  by  Ellas  Duncan  against  the  Ben- 
ton &  Hopkins  Investment  Company  and 
others.  From  a  judgment  sustaining  de- 
fendants' demurrer  to  the  petition,  plaintiff 
appeals.  Reversed,  with  direction  to  over- 
rule tbe  demurrer  and  to  proceed  wltb  tbe 
cause. 

C  1m  Hiompaon,  of  Hoxie,  for  appellant 
A.  C.  T.  Gelger,  of  Ob»lin,  and  B.  W. 
HenvhiU,  of  Norton,  tOr  appeUeea. 

MARSBAUi,  J.  TtOa  action  cornea  to 
this  court  on  an  appeal  from  a  Judgment 
Buatalning  tlie  defendants'  dounrrer  to  the 
plaintUTa  petition.  Tbe  purpose  of  the  ac- 
tion is  to  set  aside  the  oouflrmatimi  of  a 
staaUra  sale,  the  sheriffs  deed  made  un- 
der that  aalc^  and  other  deeds  subsequent 
thereto. 

The  plaintiff  all^Ees  that  on  February  7* 
1914,  he  was  the  owner  of  COTtaln  described 
real  property  in  Sheridan  ooiuty,  and  that: 

"On  the  7th  day  of  Febmary,  1914,  W.  J. 

Nichols,  sheriff  of  Sheridan  county,  Kan.,  sold 
the  above-described  real  estate  to  the  defendant 
the  Benton  &  Hopkins  Investment  Company  for 
(187.90,  under  authorl^  of  an  execution  issued 
out  of  the  district  court  of  Sheridan  county, 
Kan.,  by  virtue  of  a  judgment  entered  in  the 
district  court  of  Sheridan  county,  Kan.,  upon  a 
transcript  from  a  justice  of  the  peace  court 
in  Decatur  county,  Kan." 

The  plaintiff  further  alleges  that  the  sale 
was  conQrmed  on  February  24,  1914;  that  a 
certificate  of  purchase  was  Issued  by  the 
sheriff  on  February  26,  1914;  that  on  Sep- 
tember 21,  1914,  the  sheriff  executed  and  de- 
livered to  the  Benton  &  Hopkins  Investment 
Company  a  sheriff's  deed  for  the  real  prop- 
erty; and  that  on  November  30,  1914,  the 
Beuton  &  Hopkins  Investmrat  Company  ex- 
ecuted a  deed  conveying  the  property  to  W. 
R.  UcCalla,  Jr.,  who  afterwards  executed  a 
deed  to  defendant  Leora  A.  Wilcox,  the 
wife  of  'defendant  Sherman  Wilcox,  the 
plaintifTs  tenant  Sherman  Wilcox  was  In 
possession  of  tbe  real  property  under  a  lease 
which  expired  September  1,  1914. 

The  plaintiff  charges  that  the  Benton  & 
Hopkins  Investment  Company  and  W.  B. 


HcCalla,  Jr.,  acted  fraudulently  In  order  to 
deprive  the  plaintiff  of  Ms  title  to  the  real 
property,  and  charges  that  Leora  A.  WUcoz 
was  not  the  purchaser  from  W.  R.  McCalla, 
Jr.;  that  instead  thereof,  Sherman  Wilcox 
was  the  purchaser;  and  that  he  was  not  an 
Innocent  purchaser  of  the  property.  The  pe- 
tition is  not  verified. 

[1]  1.  A  transcript  of  the  judgment  ren- 
dered by  a  Justice  of  the  peace  may  be  filed 
in  the  office  of  the  clerk  of  the  district  court 
of  the  county  in  which  the  Judgment  was 
rendered.  Such  Judgmoit  becomas  a  lien 
on  tbe  real  estate  of  a  Jndgmoit  debtor,  tbe 
same  as  if  tbe  Judgment  had  been  rendered 
by  Uie  district  court  Execution  may  be  is- 
sued on  snch  Judgment,  and  the  same  pro- 
ceedings shall  be  had  <m  the  execution  as  If 
the  Judgment  bad  been  rendered  In  that 
court  CiT.  Code,  H  BIT,  US,  and  ffl9  (Gen. 
St  1910,  H  7421-7428). 

"An  attested  copy  of  the  journal  entry  of  any 
judgment,  together  with  a  statement  of  the 
costs  taxed  against  the  debtor  In  tbe  case,  may 
be  filed  in  the  office  of  the  clerk  of  the  district 
court  of  any  county,  and  such  judgment  shall 
be  a  lien  on  the  real  estate  of  the  ad)tor  with' 
in  that  county  fnxn  the  date  of  filing  such  copy. 
The  clerk  shall  enter  such  judgment  on  the  ap- 
pearance and  judgment  dockets  in  the  same 
manner  as  if  rendered  in  the  court  of  which  he 
is  clerk.  Executions  shall  only  be  issued  from 
the  court  in  which  the  judgment  is  rendered." 
Glv.  Code,  i  416  (Gen.  St  1916,  |  7320). 

Although  the  petition  does  not  so  allege, 
it  la  assumed  that  a  transcript  of  tbe  Judg- 
ment rendered  by  the  Justice  of  tbe  peace 
was  filed  with  the  cleric  of  tbe  district  court 
of  Decatur  county,  and  tlut  a  copy  thereof 
was  filed  in  Sheridan  county. 

The  district  court  of  Sheridan  county  had 
no*control  over  the  Judgment;  It  was  without 
Jurisdiction,  and  no  execution  could  be  is- 
sued from  that  county.  While  the  sheriff 
of  Sheridan  county  could  sell  the  property 
under  an  execution  Issued  from  Decatur 
county,  yet  he  must  make  his  return  to  the 
clerk  of  the  district  court  of  the  latter 
county,  and  the  district  court  of  that  county 
must  confirm  or  refuse  to  confirm  the  sale. 
Civ.  Code,  H  469,  470  (Gen.  St  1916,  (8 
7373,  7374).  There  was  no  Judgment  In 
Sheridan  county  on  which  execution  could 
Issue.  The  execution  and  all  proceedings 
under  It  were  void  for  want  of  Jurisdiction. 
The  sheriff's  deed  was  therefore  void,  and 
no  subsequent  deed  depending  on  the  sher- 
iff's deed  conveyed  any  title.  The  confirma- 
tion could  have  been  set  aside  on  a  motion 
filed  under  section  598  of  the  Code  of  Civil 
Procedure  (Gen,  St  1915,  {  7502),  but  the 
plaintiff  was  not  restricted  to  proceeding 
under  that  section.  Steele  t.  Duncan,  47 
Kan.  611,  28  Pac.  206. 

[2]  2.  After  the  sberUTs  deed  had  been  is- 
sued, the  plaintiff  attempted  to  redeem  the 
property  from  the  dierlfTs  sale.  The  de> 
fendants  aigue  that  by  that  attempt  the 
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plalntur  wslved  the  QuesUon  of  Jorladlctloa. 
That  argument  ia  witliont  force.  The  plain- 
tiff's attempt  to  redeem  the  land  fnnn  the 
shoilTs  sale  did  not  ratify  that  sale  nor 
iwnfer  Jurisdiction  on  the  district  court  of 
Sheridan  county. 

The  petition  states  a  cause  of  action.  The 
judgment  Is  reversed,  and  the  district  court 
Is  directed  to  orermle  the  demurrer  and  to 
proceed  with  the  canB&  All  the  Justices 
concurring. 


BUCEER  T.  ALLENDORPH  et  aL 
(No.  21407.) 
(Supreme  CJourt  of  Eansas.   April  6,  1918. 
Rehearing  Denied  May  16,  1918.) 

(SvUabut  Court.) 
iNDEMNiTT  €=»  13(2)  —  Joint  Tobt-E^abobs  — 

COHTEIBtmON. 
A  person  who  voluntarily  commits  an  ac- 
tionable wrong,  either  at  the  instigation  of  oth- 
ers, or  by  acting  jointJy  with  them,  for  which 
wrong  a  judgment  is  afterward  rendered  against 
bim.  cannot  recover  from  those  who  induced  him 
to  commit  the  wrong,  or  with  whom  he  acted  ia 
its  commission,  any  loss  or  damage  sustained 
by  him  by  reason  of  the  rendition  of  the  judg- 
ment. 

Appeal  from  District  Court,  Sba.wDee 
County. 

Action  by  Bert  Rucfter  against  C.  W.  Al- 
lendorph  and  others.  Judgment  for  defend- 
ants upon  the  pleadings,  and  plaintiff  appeals. 
Affirmed. 

J.  M.  Stark  and  Waters  A  Waters,  all  (rf 
T<^)eka,  for  appellant.  Monroe,  Roark,  Mc- 
Clure  it  Monroe,  of  TopAa,  fbr  appellees. 

MARSHAIJjy  J.  Olie  plaintiff  appeals 
from  a  Judgment  rendered  against  him  m 
the  pleadings.  These  consisted  of  the  plain- 
tiff's petition,  the  dtfendaata*  answer,  and 
the  plaintiff's  reply.  The  material  facta 
established  by  the  pleadings  are,  sobstanp 
tlaUy,  as  follows: 

For  some  years  the  deftedants  had  been 
engaged  In  fraudulent  real  estate  tranaac' 
tlons.  !niese  transactitms  oooalsted  of  the 
ezecutlm  and  delivery  of  purported  warranty 
deeds  pretending  to  convey  the  real  property 
therein  described,  and  <tf  delivering  with 
such  deeds  spurious  and  forged  abstracts  of 
the  title  to  the  real  property.  These  deeds 
and  abstracts  Impliedly  represented  that  the 
defendants  had  good  title  to  the  prtqiwtTt 
and  the  deeds  and  abstracts  were  delivered 
for  the  purpose  (tf  defrauding  those  to  whom 
the  d^aidants  dEeeted  a  sale  of  the  in^perty. 
For  some  years  the  plaintiff  had  been  a  real 
estate  ag«it  in  Topeka.  In  1911  he  received 
from  defendant  H.  A.  Miller,  a  real  estate 
agent  of  Kansas  Oity,  Mo,  a  purported  9rar- 
ranty  deed  pretending  to  cmvey  certain  real 
property  In  Missouri  from  the  defendants 
G.  W.  AUendonOi  and  Martlut  S.  AUendorpb. 
That  deed  was  blank  as  to  grantee,  and  did 
not  convey  any  title  to  the  land  therein 


dMcrlhed.  Marim  A.  Taflow  owned  an  eaul- 
Cable  Intonst  in  real  property  In  Morris 
coonly.  W.  BL  Bacon  was  a  snbagent  of  the 
plaintiff.  The  deed  received  fnm  the  Allen- 
dorphs  wuB,  by  the  plaintiff,  delivered  to 
Bacon  vrlth  Instructions  for  Bacon  to  go  to 
Tatlow,  who  Uved'  at  White  City,  and  effect 
an  ezdiange  of  the  land  described  In  the  deed 
for  an  assignment  of  Tatlow's  Interest  in 
the  Morris  county  land.  ISie  exchange  was 
mad%  and  the  deed  was  dellvned  to  Tatlow 
Bacon.  When  the  deed  was  d^vered  to  Tat- 
low, a  purported  abstract  of  the  title  to  the 
Missouri  land  was  also  delivered  to  him.  The 
abstract  did  not  correctly  represent  that  tltl& 
Neither  the  deed  nor  the  abstract  was  examin- 
ed by  Budwr.  Afterward  Tatlow  prosecuted 
an  action  in  the'  district  court  of  Shavrnee 
county  against  the  plaintiff  and  Bacon  to 
recover  the  damages  that  he  had  sustained 
by  reason  of  the  fraud  practiced  on  blm  in 
making  the  exdbange  <^  property,  and  le* 
covered  a  Judgmeut  In  that  actira  against 
Rucker  tm  ¥3,117.  The  Jury  made  spedal 
findings  of  fact  In  substance  as  f<dlows: 
That  Bacon  fraudulently  represented  to  Tat- 
low that  the  deed  to  the  Missouri  land  was  a 
valid  instrument;  that  it  conveyed  a  good 
title  to  the  Missouri  land;  that  the  abstract 
of  title  .was  genuine ;  tliat  these  representa- 
tions were  made  at  the  Instigation  of  Buffer ; 
that  both  he  and  Bacoo  knew  that  Qie  repre- 
smtatlons  were  false;  and  that  Tatlow  relied 
on  the  representations  and  made  the  ex- 
change. 

In  his  petltlim  in  the  present  action,  tiie 
plaintiff  djflrges  that  the  defendants  prao* 
tlced  a  fraud  tm.  htm,  and  ther^)y  induced 
him  to  make  the  exchange  of  lands  vrith 
Tatlow.  The  petition  does  not  allt^  that' 
any  false  r^resentathnis  were  made  by  the 
defmdants,  except  those  that  were  impliedly 
made  In  the  papers  delivered  to  the  plaintiff. 
He  seeks  to  recover  the  damages  sustained 
by  him  on  account  (tf  the  fraud  practiced  <mi 
him  by  the  defendants.  The  damages  alleged 
are  all  consequent,  ox  hinge,  on  the  Judg- 
ment in  favor  of  Tatlow. 

nie  papers  did  not  make  any  representa- 
tions to  the  plaintiff  Ux  the  reason  that  he 
did  not  examine  them,  and,  therefor^  did 
not  know  .what  they  contained.  If  he  had 
examined  the  papers,  he  would  have  seen 
that  the  deed  was  blank  u  to  grantee,  and, 
possibly,  would  have  learned  that  Uie  ab- 
stract was  defective;  Notwithstanding  the 
fact  that  he  did  not  know  what  the  papers 
cmtained,  he,  through  his  snbagoit,  made 
Vaa  r^resentatlMU  found  by  the  Jury.  These 
representatlona  were  made  when,  according 
to  the  allegations  of  his  petition,  Rocker  did 
not  know  whether  they  were  true  or  telse, 
althou^  he  allies  that  he  acted  in  good 
faith.  In  Bank  v.  Hart,  82  Kan.  398,  108. 
Pac  818,  this  court  said: 

"False  representations  are  actionable  when 

made  fraudulently— that  ia,  to  induce  another 
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to  part  with  bis  money  or  property— If  believed 
and  acted  upon  and  made  with  knowledge  of 
their  talaltj,  or  when  made  for  such  purpose 
by  one  who  has  no  knowledge  upon  the  subject, 
but  who  intends  to  convey,  and  does  convey,  the 
impression  that  he  does  have  actual  knowledge 
that  they  are  truCr  and  thereby  deceives  the 
other  to  his  injury."  82  Kan.  398,  108  Pac. 
818.  syL  par.  1. 

See,  also,  Breeding  Association  v.  Scott, 
53  Kan.  534,  38  Pac.  978 ;  Refrigerator  Co. 
T.  Pert.  3  Kan.  Api».  864,  42  Pac.  948  ;  20 
Cyc.  24.  27. 

This  principle  of  law  controls  the  drcam- 
sLances  now  being  considered  by  the  court. 

Another  principle  that  will  assist  In  reach- 
ing a  correct  conclusion  Is  that  where  one 
of  several  wrongdoers  has  been  compelled 
to  pay  damages  for  a  wrong  committed,  the 
general  rule  is  that  he  cannot  compel  contri- 
bution from  the  others 'who  participated  in 
the  commission  of  the  wrong.  0  Cyc.  804; 
6  B.  C.  L.  1064-10S6.  If  Backer  did  not  make 
the  false  representations  found  by  the  jury, 
that  fact  would  have  been  a  defense  in  the 
action  of  Tatlow  v.  Rudcer.  If  he,  in  fact, 
did  not  make  the  false  representations,  judg- 
ment was  wrongfully  rendered  apiln^  him; 
but  the  fact  that  judgment  was  wrongfully 
rendered  against  him  does  not  of  Itself,  give 
Urn  a  cause  of  action  against  the  defendants. 
If  Rucker  made  the  represratations,  he  made 
them  voluntarily,  and  he  cannot  recover  from 
the  defendants  for  his  voluntary  wrong.  In 
tither  event,  on  the  facts  established  by  the 
pleadings,  he  cannot  prevail  against  the  de- 
fendants in  this  action. 

The  judgment  is  affirmed.  All  the  Jna* 
tlcea  concurring. 


UcKEOW^-  V.  CARBOLL  et  al.    {No.  21446.) 

(Supreme  Court  of  Kansas.   April  6,  1918. 
Rehearing  Dented  May  16,  1918.) 

(HyllabuM  by  the  Court.} 

1.  Wills  «=»58(2)— Contbact  to  Divisk  ob 
Beq  ueath— E  viden  ck. 

The  evidence  did  not  prove  the  contract 
alleged  in  the  plaintiff's  petition. 

2.  FriroiNos  OF  Pact— Evidence. 

The  findings  of  fact  made  by  the  trial  oonrt 
were  supported  by  the  evidence,  and  no  suffi- 
cient reason  is  advanced  by  the  plaintiff  for 
striking  ont  any  portion  of  any  finding  or  for 
adding  anything  thereto. 

Appeal  fnnn  District  Court,  Leavenworth 

County. 

Action  for  specific  performance  by  Kate  O. 
McKeown  against  Frank  Carroll,  as  execu- 
tor, and  othera  Judgment  for  defendants, 
and  plaintiff  appeals.  AiBrmed. 

J.  K.  Cubbison  &  William  G.  Holt,  of  Kan- 
sas City,  Mo,,  and  Arthur  M.  Jackson,  of 
LeavCTworth,  for  appellant  A.  E.  Dempsey, 
of  Leavenworth,  and  McAnany  &  Alden  and 
Tboraas  M.  Van  Cleave,  all  ot  Kansas  City, 
Kan.,  for  appellees. 


MARSHALL,  J.  The  plaintiff  seeks  to 
compel  the  specific  performance  of  a  con- 
tract  by  which  Cornelius  Kelly,  as  alleged 
by  the  plaintiff,  agreed  that  If  she  would 
live  with  Cornelius  Kelly  and  Jane  Kelly, 
his  wife,  as  their  daughter,  all  the  property 
owned  by  Cornelius  Kelly  should  be  the 
plaintiff's,  and  that  she  would  be  the  only 
heir  of  Cornelius  Kelly,  and  would  receive 
all  of  his  property  at  his  death.  Judgment 
was  rendered  In  favor  of  the  defendants,  and 
the  plaintiff  appeals. 

The  trial  court  made  special  findings  of 
fact  and  conclusions  of  law,  as  follows: 

"0^)  The  plaintiff  is  the  daughter  of  Jeremiah 
C.  Denny,  who  died  about  July  12,  1869,  leav- 
ing the  plaintiff  and  her  three  brothers  orphans ; 
their  mother  having  died  previously.  Cornelius 
Kelly  was  a  sergeant  In  the  United  States  Army 
at  FL  Leavenworth,  Kan.,  about  that  time,  and 
about  the  ^ear  1873  said  Cornelius  Kelly  and 
his  then  wife,  Jane  Kelly,  being  childless,  took 
the  plaintiff  and  her  brother,  Jerry  Denny,  to 
raise.  Where  the  plaintiff  and  her  said  brother 
were  before  being  taken  into  the  family  of  Beid 
Cornelius  Kelly,  is  not  shown  in  the  evidence,  but 
in  the  argument  of  the  case  it  was  conceded  that 
they  were  taken  from  a  local  orphan  aeyluin. 
On  what  terms  or  conditions  the  plaintiff  was 
taken  into  the  family  of  Comelins  Kelly,  or 
whether  there  were  any  conditions  whatever,  is 
not  shown  in  the  evidence.  However,  Cornelius 
Kelly  and  his  wife  took  the  plaintiff  Into  their 
home,  reared  her,  sent  her  to  the  parochial 
school  at  Ft.  Leavenworth,  Kan.,  and  later  on, 
after  they  moved  to  the  city  of  Leavenworth  In 
18S9,  sent  her  to  St.  Mary's  Academy,  where  she 
graduated  in  the  year  1892. 

"(2)  Cornelius  Kelly  and  his  wife.  Jane  Kelly, 
were  kind  to  the  plaintiff  and  referred  to  her  as 
'Katie'  and  'our  Katie'  and  sometimes  as  'Katie 
Kelly*;  but  she  was  also  known  by  the  ear- 
lier residotts  of  Ft.  Leavenworth  as  'Katie  Den- 
ny' and  was  sometimes  called  'Katie  Kelly'  and 
sometimes  called  'Katie  Denny,'  and  her  broth- 
er was  called  and  known  as  'Jerry  Denny.*  The 
plaintiff  also  referred  to  and  called  Cornelius 
Kelly  and  his  wife  'father*  and  'mother,*  and 
they  treated  her  with  considerable  kindness  and 
affection,  which  in  her  younger  yean  was  rec^ki 
rocated  by  her. 

"(3)  After  retiring  from  the  am^.  Comelios 
Kelly  and  his  wife  moved  to  the  city  of  Leav- 
enworth, Kan.,  the  exact  date  not  being  clearly 
shown.  The  plaintiEF  came  to  Leavenworth  with 
Mr.  and  Mrs.  Kelly  and  lived  with  them  and 
continued  to  be  treated  as  a  member  of  the  fam- 
ily until  about  1889,  when  Cornelius  Kelly  sent 
the  plaintiff  to  St.  Mary*B  Academy  for  further 
education.  Upon  her  entrance  into  the  acade- 
my she  was  registered  as  'Katie  C.  Denny.* 
She  graduated  from  the  academy  in  1892.  Dur- 
ing her  attendance  at  the  academy  she  made  fre- 
quent visits  to  the  home  of  Mr.  and  Mrs.  Kelly 
and  continued  to  treat  and  regard  it  as  her 
home,  and  Cornelius  Kelly  received  and  signed 
the  reports  made  by  the  teachers  on  printed 
forms  for  that  purpose,  and  under  the  line  on 
which  his  signature  was  to  be  written  were  the 
printed  words  'parent  or  guardian.'  He  signed 
these  reports,  but  he  did  not  write  the  words 
'parent  or  guardian'  or  either  of  them,  but  only 
signed  his  name,  'Cornelius  Kelly,'  on  the  re- 
port sent  him  by  the  teachers  at  the  academy. 

"(4)  After  her  graduation,  she  returned  to  the 
home  of  Mr.  and  Mrs.  Kelly,  in  Leavenworth, 
Kan.,  and  remained  there  for  several  months, 
living  with  Mr.  and  Mrs.  Kelly  as  a  member  of 
their  family,  until  about  1893.  Up  to  this  time 
friendly  and  affectionate  relationa  existed  be- 
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tween  the  plaintiff  and  Mr.  and  Mrs.  Kelly.  She 
had  not  been  required  at  anj  time  to  do  any 
bard  or  laborions  vork,  and  both  Mr.  and  Mrs. 
Kelly  had  stated  at  different  times  that  they 
expected  to  leave  their  property  to  her;  that 
they  had  no  one  else  to  leave  it  to;  that  she 
would  get  all  their  property  when  they  were 
gone— meaning  when  they  were  dead. 

"(5)  About  1893  the  plaintiff  obtained  employ- 
ment as  secretary  of  All  Saints'  Hospital,  at 
Kansas  City,  Mo.,  receiving  good  wages,  where 
she  remained  for  perhaps  two  or  three  years, 
during  which  time  she  often  visited  Mr.  and 
Mrs.  Kelly.  She  then  took  a  course  in  a  busi- 
noBs  school,  learned  stenoirraphy,  and  obtained 
employment  in  the  office  of  a  law  firm  in  Kan- 
sas City,  Kan,,  where  she  remained  until  about 
1898,  when  she  was  married  to  William  Mc- 
Keown.  Daring  her  employment  in  this  law 
firm  in  Kansas  City,  Kan.,  she  often  visited  Mr. 
and  Mrs.  Kelly,  and  their  relations  were  friend- 
ly and  affectionate.  There  was  no  objection  on 
the  part  of  Mr.  KeUy  or  Mrs.  Kelly  to  the  mar- 
riage of  the  plaintiff  to  William  McEeown,  and 
after  her  marriage  the  plaintiff  and  her  husband 
visited  at  the  home  of  Mr.  and  Mrs.  Kelly,  and 
they  expressed  and  showed  a  continued  friend- 
ship and  affection  for  plaintiff  and  a  kindly  re* 
ganl  for  her  husband. 

"(6)  After  her  marriage,  the  plaintiff  removed 
with  her  husband  to  Colorado,  where  she  has 
since  resided.  In  the  year  1907.  Mrs.  Jane  Kel- 
ly was  taken  sick.  The  plaintiff  came  from  her 
home  in  Colorado  and  stayed  with  Mrs.  Kelly 
about  ■  week,  when  Mrs.  Kelly  seemed  much 
better  and  the  plaintiff  returned  to  her  home  in 
Colorado.  In  a  short  time  Uiereafter,  Mrs. 
Jane  Kelly  became  worse  and  shortly  died. 
Plaintiff  returned  to  Leavenworth  and  attended 
her  funeral  and  remained  a  few  days  at  the 
Kdly  home.  At'  or  about  the  time  of  the  fu- 
neru  of  Mrs.  Jane  Kelly,  some  anpleasantness 
occurred  between  Cornelius  Kelly  and  the  plain- 
tiff because  of  the  plaintiff's  interference  with 
the  funeral  arrangements,  and  this  incident 
aeems  to  have  oansed  Cornelias  Kelly  some  em- 
barrassment with  his  friends  and  occasioned  some 
resentment  on  his  part  towards  the  plaintiff. 

"(7)  After  the  funeral  of  Mrs,  Jane  Kelly  in 
Jnne,  1907,  and  before  her  return  to  her  home 
in  Colorado,  ComeliuB  Kelly  gave  plaintiff  some 
money  and  jewriry  amounting  to  the  sum  of 
about  fl.OOO,  and  stated  to  some  of  his  friends 
that  he  was  done  with  her.  Plaintiff  returned 
to  her  home  in  Colorado  and  continued  to  write 
to  Cornelius  Kelly  and  he  answered  some  of 
her  letters.  In  one  of  his  letters,  dated  August 
9,  1007,  he  said,  among  other  things:  'Made  my 
will  did  not  forget  you.'  In  another  letter,  dat- 
ed December  12,  1910,  he  said,  among  other 
thingSi  'I  deeded  my  property  to  orphan  asylum 
and  willed  my  other  assets  to  you.  Have  noth- 
ing now  but  my  pension ;  it  meets  my  wants.' 

"(8)  Cornelius  Kelly  continued  to  reside  in  his 
home  on  North  Eighth  street,  in  the  city  of 
Leavenworth,  Kan.,  and  on  the  16th  day  of 
November,  1911,  he  was  united  in  marriage  to 
Margaret  Sullivan,  one  of  the  defendants  in  this 
action.  On  November  20,  1911.  he  wrote  plain- 
tiff advising  her  of  his  marriage,  and  after  that 
time  there  seems  to  have  been  little  comjuunica- 
tion  between  him  and  the  plaintiff. 

"(9)  On  April  27,  191S,  Cornelius  Kelly  made 
and  executed  his  last  will  and  testament,  which 
has  been  duly  admitted  to  probate,  and  in  which 
will  and  testament  the  plaintiff  was  willed  $100. 
Various  other  bequests  were  contained  in  said 
will,  some  for  charitable  and  religious  parposes, 
and  the  remainder  of  hie  estate  was  willed  to  his 
second  wife,  Margaret  Kelly,  one  of  the  defend- 
ants in  this  action.  At  and  before  the  making 
of  his  will,  Cornelius  Kelly  stated  that  be  had 
never  adopted  the  plaintiff,  that  he  liad  raised 
and  educated  her,  and  that  be  was  under  no 
oUigations  to  her  wlutever,  and  that  he  did 
not  wish  to  leave  her  anytbinr  in  bis  win,  but 
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I  his  wife,  Margaret  Kelly,  one  of  tiie  defendants 
in  this  action,  insisted  that  be  leave  her  some- 
thing, and  he  therefore  willed  her  the  $100  above 
stated. 

"(10)  The  evidence  does  not  prove  that  Oor- 
nelhis  Kelly  or  his  wife,  Jane  Kelly,  ever  enter- 
ed into  any  agreement  of  any  kind  with  the 
plaintiff,  or  with  any  oliier  person  or  persons,  by 
which  there  was  ever  any  understanding  or 
agreement  of  any  kind  or  nature  that  the  plain- 
tiff, under  any  circumstances,  conditions,  or 
consideration,  was  to  have  or  receive  any  of 
their  property  at  the  time  of  their  death,  or  the 
death  of  either  of  them,  and  therefore  the  aUe- 

Sationa  in  the  plaintiff's  petition  in  that  regard 
ave  not  been  provein,'* 

Gonchuioii  of  Imw. 

"I.  The  prayer  of  tiie  plainttfTa  petition 
should  be  denied  and  }udgm«it  entered  in  Cbtot 
of  the  defendants  for  costs." 

1.  The  plaintlfl  presraiti  five  qiedflcatlonB 
of  error,  three  of  which  are  aa  foUowa: 

"First.  The  trial  court  erred  in  not  awardiDB 
plaintiff  judgment  for  specific  performance  aa 
prayed  for  in  her  amended  petition." 

"Iniird.  The  trial  court  erred  in  refusing  to 
sustain  plaintiff's  motion  to  vacate  and  set  aside 
the  tenUk  finding  of  fact  and  the  conclusion  of 
law,  made  by  the  court,  and  to  substitute  tiiere- 
for  a  different  finding  and  conclusion,  aa  set 
forth  im  her  motion  so  to  do. 

"Fourth,  ^e  trial  court  erred  in  rrinsing  to 
sustain  plaintiff's  motion  for  Jodgmait  in  her 
behalf  on  the  grounds  set  forUi  in  her  motion 
therefor." 

The  plaintiff  states  that  "these  three  sped- 
flcationa  all  have  to  do  with  the  tenth  bo> 
called  finding  and  the  sole  codcIusIod  of  law 
made  by  the  trial  court,"  and  ar^es  that: 
"The  trial  court  evidently  based  its  so-called 
tenth  finding  and  its  sole  conclusion  of  law  od 
the  erroneons  theory  that  plaintiff  has  to  prove 
a  specific,  exprees  contract  between  hmeli  and 
Cornelius  Kdly  by  direct  evidoice.'* 

The  plaintiff  also  Bays: 

"The  case  is  brought  before  this  honorable 
court  because  it  is  evident,  from  this  tenth 
finding  and  its  conclusion  of  law,  that  the  trial 
court  either  entirely  miscnnceived  or  wholly  dis- 
regarded the  law  of  this  state  in  cases  of  this 
character,  as  laid  down  by  a  long  line  <^  ikci- 
sions  of  this  court  entirely  in  harmony  vritii 
each  other." 

[1]  To  support  her  contention,  the  plaintiff 
cites  a  number  of  cases  decided  by  this  court 
In  each  of  these  cases  a  contract  was  clear- 
ly and  definitely  established. 

Under  her  petition.  It  was  necessary  tar 
the  plaintiff  to  prove  a  contract  betweeo  her- 
self and  Cornelius  Kelly,  but  It  was  not  nec- 
essary to  prove  that  contract  by  direct  evi- 
dence. Circumstantial  evidence  would  have 
been  auflicient,  bat  the  contract  abould  have 
been  dearly  and  definitely  establiahed.  An- 
derson V.  Anderson,  70  Kan.  117. 127,  88 
743,  9  L.  B.  A.  (N.  S.)  229.  The  evidence,  as 
abstracted,  haa  been  carefully  examined,  and 
no  evidence  Is  dlsdoaed  by  which  to  eataUlsb 
that  a  ccmtract  waa  ever  made.  Tbe  tenth 
finding  of  fact  waa  correct 

[2]  2.  Another  spedflcatlon  of  error  la  that 
the  trial  court  erred  In  refusing  to  sustain 
the  plalntUf'8  motion  to  modify  certain  find- 
ings of  fact.  These  were  numbered  1  to  8, 
indmlve.  The  plaintiff  says: 
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"A.  very  large  portion  of  nine  of  the  ten  find- 
ings made  by  the  trial  court  was  favorable  to 
plaintiff;  therefore  ahe  could  not  ask  that  the 
nine  be  vacated.  She  could  only  aak  that  they 
be  modified  ao  as  to  conform  and  adhere  to 
the  mmterial  evidence  and  testimony  and  that 
such  portions  of  them  as  were  not  material 
or  were  not  supported  by  material  testimony  be 
left  out  of  them.  * 

It  was  the  duty  of  the  trial  court  to  find 
the  fticts  from  the  evidence  Introduced.  The 
court  made  complete  findings,  and  those  find- 
ings were  supported  by  the  evidence.  No 
sufficient  reason  Is  advanced  by  the  plaintiff 
for  striking  out  any  portion  of  any  finding, 
nor  for  adding  anything  thereto.  An  exam- 
ination of  the  evidence  does  not  disclose  any 
such  reason.  I^e  plaintiffs  motion  was 
properly  denied. 

The  judgment  Is  afflrmed.  All  the  Justices 
concurring. 


LANTRT  CONTRACTING  CO.  v.  ATCHI- 
SON, T.  &  8.  F.  BY.  CO.   (No.  21438.)  • 
<SnpTem«  Court  of  Kansas.   April  6,  1918. 
Behearing  Denied  lifay  10,  1018.) 

(Byllabut  by  the  Court,} 

1.  Apfkai.  and  Ebbob  ^=>3Q1(1)— 'Motion  for 
New  TaiAt— Review. 

The  defendant,  baying  filed  a  motion  ad- 
dressed to  the  district  court  within  three  days 
after  the  derision  of  the  referee,  which  motion 
was  overruled  less  than  six  months  before  the 
appeal  was  taken,  is  entitled  to  a  review  of  the 
rulings  mentioned  in  that  motion,  although 
the  referee  previously  disposed  of  a  motion  for 
a  new  trial  filed  before  him  more  than  ^ 
months  prior  to  the  taking  of  the  appeal. 

2.  Abbiteation  and  Awabd  «=>64  — Funo- 
TiON  of  Abb itbatobi— Decision. 

An  arbitrator  is  the  agent  of  both  parties 
ctmcemed,  and,  where  he  misconceives  the 
functions  of  his  agency  and  proceeds  on  the 
theory  that  he  is  the  special  agent  of  one  of 
them  and  endeavors  to  secure  a  result  favor- 
able to  that  one  at  the  expense  of  the  other, 
his  derision  in  not  binding,  however  honest  his 
motives  may  have  been. 

3.  ConTBACTB  «s>199@>— Buxujraa  Contbact 

— CONBTEnOnON— '  'EXTRA.' ' 
The  contract  for  building  a  tunnel  provided 
that,  if  extras  were  furnished  for  which  prices 
were  not  fixed  in  the  contract,  no  payments 
diould  be  made  for  them  unless  they  had  been 
ordered  In  writing  by  the  chief  engineer  of  the 
defendant.  Under  the  plans,  the  framework  of 
the  roof  of  Uio  tunnel  was  to  be  supported  by 
posts  resting  on  the  floor.  The  parties  de- 
cided that  it  would  be  better  to  have  short  posts 
niched  into  the  walls  of  the  tunnel,  instead  of 
u^g  longer  cmes  resting  on  the  door  of  the 
tunnel;  it  being  agreed  that  the  cost  of  the 
work  of  cutting  the  niches  for  the  short  posts 
was  equal  to  the  difference  between  the  cost 
of  the  long  and  the  short  posts  and  should  be 
paid  for  aa  lumber.  Held,  that  such  work  was 
not  an  "extra"  within  the  meaning  of  the  con- 
tract. 

[Ed.  Note.— For  other  definitions,  ace  Words 
and  Phrases,  First  and  Second  Series,  Extra; 
Second  Series,  Extras.] 

4.  OONTBACTS   «s»232(4)  —  BuiLnino  Cov- 
TBACX— Extra  Wobk— Obbeb, 

When  the  chief  engineer  ordered  that  posts 
should  be  reset  in  trenches  with  concrete  foun- 
daHoos  et  on  the  floor  of  the  tunnel  and 


furnished  a  blueprint  showing  the  plan  of  that 
work,  it  is  deomed  to  be  sufficient  to  meet  the 
re<^uirement  that  extra  work  must  be  done  on  a 
written  order. 

5.  Contracts  «=>286— Building  Cortbact— 
Final  Estimatb— Objection. 

One  the  provisions  of  the  contract  was 
that,  if  the  contractor  claimed  that  the  chief 
engineer  in  his  final  estimate  had  failed  to  con- 
sider or  allow  for  work  or  material,  objections 
should  be  presented  by  the  contractor  in  writ- 
ing within  ten  days  after  the  estimate  was  made, 
and  it  is  held  that,  in  view  of  the  things  said 
and  done  by  the  chief  engineer,  the  failure  of  the 
contractor  to  present  formal  objections  in  writ- 
ing within  the  ten-day  period  does  not  predudo 
a  recovery  on  such  items. 

6.  Acoobd  and  Satisfaction  ^a>7(l>— Pat- 

UENT  ACCORDINO  TO  E!STniATE. 

A  final  estimate  with  a  voudier  attached 
was  sent  by  the  tiuet  engineer  of  the  defendant 
to  the  contractor  without  any  accompanying 
statement,  which  voucher  was  signed  by  the  con- 
tractor as  "received  on  aoooant."  No  check 
or  money  was  tendered  with  tho  statement,  and 
after  the  indorsement  of  the  contractor  quali- 
fying the  acceptance  the  defendant  paid  and  the 
contractor  received  the  amount  named  in  the 
estimate  Htid,  that  tile  payment  and  accept- 
ance of  the  money  cannot  be  regarded  as  an  ac- 
cord and  satisfaction. 

7.  LmrrATiON  of  Aonone  «=9l27{4)— SiKOU 
Cause  or  Action  —  Ahehdment  to  Fxti- 

TION. 

The  several  breaches  of  the  attire  contract 
upon  whldi  the  action  was  broui^t  cmstltute 

only  a  single  cause  of  action,  and  an  amend- 
ment to  the  petition  made  more  than  fiv^  yearn 
after  the  tunnel  was  finished  setting  up  an  ad- 
ditional item  furnished  under  the  cootract  is 
not  barred  by  the  statute  of  Umitations. 

8.  EviDENCX  «=»4S0(7)  —  Cdnstrdotion  or 
Building  Contract. 

The  terms  of  a  contract  being  ambiguous 
and  open  to  more  than  one  interpretation,  tes- 
timony of  the  circumstances  surrounding  the 
ezecuti<ai  of  the  cmtract  may  be  admitted  to 
aid  in  its  interpretation  and  in  ascertaining  the 
intended  meaning. 

9.  Contracts  &=>322(5)  —  Action  fob  Extra 

Compensation— Fin  DiNOB— Evidence. 
The  evidence  examined,  and  held  to  be  suffi- 
cient to  support  the  special  findings  upcm  which 
the  judgment  is  founded. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  Lantry  Contracting  Com- 
paoy  against  the  Atcblson,  Topeka  &  Santa 
Railway  Company.  Judgment  for  plain- 
tlfr  upon  a  referee's  report,  motion  for  new 
trial  denied,  and  defendant  appeals;  and 
plaintiff  takes  a  cross-appeal.  Affirmed. 

W.  B.  Smith,  O.  J.  Wood,  and  A.  A.  Soott, 
all  of  Topeka,  and  WUliam  Osmond,  of  Great 
Bend,  for  appellant  B.  F.  Hayden,  of  To- 
[leka,  and  F.  Dumont  Smith,  of  Hutchinson, 
for  appellee. 

JOHNSTON.  G.  J.  This  was  an  action  by 
the  Lantry  ContTactlng  Company  against  tbe 
Atchison,  Topeka  &  Santa  V6  Ballway  Com- 
pany, to  recover  compensation  claimed  for 
certain  extra  items  of  work  done,  material 
furnished,  and  expenses  incurred  in  the  con- 
struction of  the  Baton  tunnel  on  the  defend- 
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ant's  railroad,  for  whidt  paymmt  bad  not 
been  made.  The  case  was  tried  by  a  ref- 
eree, and  on  February  21,  1916,  he  returned 
flndinga  of  fact  and  conclusions  of  law, 
whldi  were  In  ftivor  of  plaintiff  as  to  three 
Items  of  its  claim.  After  OTermllng  defend- 
ant's motion  for  a  new  trial  and  certain  ex- 
ceptions made  by  each  party  to  the  findings, 
the  referee  on  February  22. 1916,  filed  in  the 
district  court  his  report  of  the  proceedings 
before  him,  locludlng  his  decision.  The  next 
day  defendant  filed  in  that  court  its  motion 
for  a  new  trial,  as  well  as  certain  exceptions 
to  the  findings  and  concdnsions  of  the  ref- 
eree, and  on  the  following  day  plaintiff  filed 
certain  exceptions  to  the  findings  and  con- 
clusions of  the  referee.  These  pended  in  the 
district  court  until  January  16,  1917,  when 
the  moticms  were  all  denied,  the  r^rt  of 
the  referee  was  otmfirmed,  and  Judgment  ms 
rendered  thereon  in  favor  of  plaintiff.  Two 
days  later  the  defendant  filed  another  mo- 
tion for  a  new  trial,  which  the  court  denied, 
uid  on  May  21, 1917,  the  defendant  appealed 
to  this  court.  A  croBB-appeal  is  taken  by 
plaintiff  from  Qxe  order  of  the  trial  court 
OTerruling  certain  of  Ita  exceptions  to  the 
findings  and  amcluslona  of  the  referee. 

£13  Plaintiff  c<mtend8  that  the  questions 
presented  are  acA  open  to  review  because  the 
appeal  was  not  taken  within  six  months  aft- 
er th^  motion  for  a  new  trial  was  dedded. 
Tile  original  abstract  failed,  to  show  the  fil- 
ing of  the  motlcm  for  a  new  trial  addressed 
to  the  court  on  February  28,  1916,  two  days 
after  the  dedaion  by  the  referee.  When  at- 
teiitlon  was  called  to  the  mnission,  a  supple- 
mental abstract  was  filed  showii^  the  filing 
of  Oie  motion  tm  the  day  stated,  and  farther 
that  it  had  beoi  presmted  to  the  court  and 
taken  under  advisement  on  July  6^  1916,  and 
a  decision  overmllng  the  motion  was  made 
on  January  16,  1917,  about  four  months  pri- 
or to  the  taking  aS  Uiis  appeal  The  grounds 
ot  that  motion  include  all  the  questions  that 
are  raised  on  this  appeal,  and  hence  they 
may  be  reviewed. 

[2]  The  referee  found  and  the  court  ad- 
judged that  the  plaintiff  was  entitled  to  re- 
cover $15,616  over  and  above  the  allowance 
made  and  paid  by  the  defendant,  with  Intra^ 
est  from  July  10,  1909,  amounting  In  all  to 
$22,895.1&  This  award  included  an  item  of 
$2,443.22,  with  interest  thereon,  for  the  set- 
ting of  stnlls,  as  to  which  there  was  an 
agreement.  Another  was  for  $3,140.50  for 
resetting  poeta  on  new  foundadons  the 
tunnel  lining,  which  was  done  on  orders  and 
plans  given  and  provided  by  tbe  chief  engi- 
neer of  the  defaidant  Then  there  was  still 
another  Item  of  $10^063,  with  interest,  for 
lumbOT  used  In  the  tunnel  beyond  that  al- 
lowed in  the  final  estimate  of  the  dilef  en- 
gineer. A  claim  was  also  made  the  plain- 
tiff for  a  large  sum  expended  by  It  in  the 
tranqHirtatlon  of  coal,  and  which  tt  Insists 
should  have  been  carried  1^  the  defendant 
wlttioat  charge;  but  this  dalm  was  disal- 


lowed by  tile  referee,  and  npon  this  mllnc 
the  cross-appral  la  based. 

The  contmtlon  of  defendant  is  that  the 
daims  for  extra  work  and  material  were  to 
be  left  to  the  decision  <rf  tbe  diief  enc^neer, 
who  was  appointed  by  the  parties  to  give  a 
final  decision  upon  any  disputes  that  might 
arise,  and  who,  under  the  contract,  was  re- 
quired to  make  a  final  estimate  of  the 
amount,  quantity,  and  character  of  all  woi^ 
and  material  performed  and  fttmished  by  the 
contractor,  including  extra  work  and  mate- 
rial,  and  that  hla  decision  should  be  final 
and  conclusive  and  have  the  ^ect  of  aa 
award,  and  farther  that,  if  the  contractor 
should  claim  that  a  mistake  had  been  mad» 
in  the  estimate  or  decision  of  the  chl^  ea- 
gineer,  the  contractor  should  present  its  ob- 
jections in  writing  within  ten  days  after  thfr 
final  estlinate  was  made.  It  la  contended 
that  the  plaintiff  had  failed  to  comply  with 
these  reqalrements  as  to  disputed  items  or  to. 
prove  that  they  had  been  waived  by  tbe  de- 
fendant The  plaintiff,  on  the  other  hand» 
Insists  that  the  action  of  the  chief  «iglneer 
in  disallowing  its  daims  was  not  eff^ctive- 
becanse  he  acted  as  ttie  agent  of  the  defend- 
ant and  not  aa  an  impartial  arbiter  between 
the  parties ;  that  his  decisions  were  the  result 
of  partisanship,  and  therefore  were  not  bind- 
ing. There  Is  no  claim  that  the  chief  engi- 
neer acted  frauduleotly,  but  merely  that  he^ 
misconceived  the  functions  of  an  arbiter  and 
faUed  to  understand  the  duties  Incumbeot 
upon  him,  but  proceeded  on  the  theory  that 
It  was  still  his  duty  to  act  as  agent  for  the- 
defeodant  and  to  secure  the  best  terms  of  set- 
tlement that  he  could  obtain  for  it.  The  ref- 
eree found,  and  we  Qilnk  vpon  snfflclent  avi^ 
dence,  that: 

He  "mistook  bis  position  as  tliat  of  an  ageot 
of  the  defendant  for  the  purpose  of  securiog  a 
settlement  in  ita  interest.  He  did  not  in  all 
matters  exercise  bia  own  judgment,  but  aa  to- 
some  advised  with  tbe  legal  department  of  de- 
fendant, and  held  himself  subject  to  the  or- 
ders of  defendant's  superior  officers,  and  dictat- 
ed terms  of  settlement  conditional  on  tbe  plain- 
tiff begioning  or  abstaining  from  suit;  but 
there  ia  no  evidence  that  in  so  doing  or  in  pass- 
ing on  any  of  plaintiff's  claims  me  en^ieer 
was  actuated  by  any  fraudulent  intent." 

An  arbiter  Is  the  agent  of  both  parties 
alike  and  should  be  as  much  concerned  in  the 
protection  of  the  Interests  of  one  party  aa  of 
the  other,  giving  his  decisions  with  absolate' 
impartiality.  Because  of  his  relation  to  the 
defendant,  the  chief  engineer  seemed  to  fieel 
that  it  was  incumbent  upon  him  to  act  as  tbe 
agent  of  the  defendant  in  the  settlement 
much  as  he  wonld  he  had  not  been  named, 
as  the  arbltw.  Althoogh  ctmsdentlDnsly 
hcmest  in  his  motives,  his  mmtal  attitude 
was  inconststoit  with  the  state  <rf  mind 
which  an  lmi»rtlal  arbiter  diould  have.  Tba 
decision  ot  an  arbiter  who  fails  to  undei> 
stand  his  tonctlons  and  duties  and  who  acts 
as  a  parUsan  of  <me  ot  the  parties  Is  not 
binding,  however  honest  his  motive  may  be^ 
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[3]  An  attack  Is  made  on  the  findings  that 
the  plaintiff  was  entitled  to  recover  on  Its 
claims  for  setting  stalls  and  resetting  poets. 
It  la  based  on  noncompliance  with  the  proTi- 
Bfon  of  the  contract  that,  if  extra  work  la 
done  for  which  prices  were  not  fixed  In  the 
contract,  the  chief  engineer  should  give  a 
written  order  for  the  doing  of  such  work  and 
should  fix  the  prices  to  be  paid,  and  that  the 
obtaining  of  the  engineer's  certificate  for 
snch  work  and  the  prices  therefor  should  be 
a  condition  precedent  to  the  contractor's 
right  to  be  paid  therefor,  and  that  nothing 
should  be  deemed  extra  work  whlt^  could  be 
measured  or  estimated  under  the  terras  of 
the  contract.  It  appears  that  part  of  the 
construction  of  the  tunnel  consisted  of  up< 
right  posts  or  piles  supporting  the  timbers 
upon  which  rested  the  framework  for  the 
roof  of  the  tunnel.  In  places  it  was  decided 
to  be  more  convenient  and  better  to  substi- 
tute In  place  of  these  posts  short  pieces  of 
timber  called  "stalls,"  which,  Instead  of 
resting  upon  the  fioor  of  the  txmnel,  were 
placed  in  a  slanting  position  and  rested  in  a 
niche  cnt  in  the  wall.  It  was  agreed  that 
the  stull  answered  the  purpose  of  a  post 
and  that  the  work  of  .  cutting  the  niche  in  the 
rock  on  which  the  stull  rested  was  the  equiv- 
alent of  the  difference  in  the  amount  of  lum- 
ber between  a  stull  and  a  post  This  dif- 
ference was  treated  as  liunber  and  was  there- 
after carried  In  the  estimate  as  lumber  down 
to  the  final  estimate.  The  anbstltntion  of 
ime  kind  of  support  for  another  by  agreement 
cannot  be  treated  as  an  extra,  since  the  plan 
did  not  Increase  or  in  any  way  affect  the 
price  to  he  paid  for  the  supports.  There 
was  not  only  the  agreement  that  the  work 
of  cutting  niches  should  equal  the  difference 
between  the  sliort  and  the  long  posts  and 
should  be  carried  as  lumber  In  the  estimates, 
but  for  montlia  it  was  so  carried  in  the  reg- 
ular estimatea  and  payment  thereon  was 
partly  drawn  by  the  plaintiff. 

[4]  In  respect  to  the  Item  allowed  for  re- 
setting posts,  it  appears  that  after  the  thn- 
bers  of  the  tonnel  had  been  placed  it  was 
decided  that  there  should  be  a  concrete  foun- 
dation along  tlie  sides  of  ttie  tunnel  in  order 
to  support  the  concrete  lining  of  the  tunneL 
l!tie  chief  engineer  ordered  the  work  and 
submitted  a  blneprlnt  directing  how  It  should 
be  done,  and  afterwards  caused  the  work  to 
be  done  under  the  superintendence  of  a  local 
engineer.  In  the  contract  it  was  agreed 
that  plaintiff  should  receive  f4S  a  thousand 
for  all  lumber  placed  in  the  tunnel,  and  after 
the  work  was  commenced  the  defendant  no- 
tified the  plaintiff  that  it  would  only  allow 
$25  a  thousand  for  lumber  reset  or  used  a 
second  time.  A  trench  along  each  side  of 
.  the  tunnel  had  to  be  made  for  the  foundation 
for  the  posts,  and  as  the  work  proceeded  it 
was  necessary  to  remove  and  then  reset  the 
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posts.  On  the  basis  of  92S  a  thousand  feet 
for  lumber  used  a  sei-ond  time,  the  plaintiff 
submitted  Its  claim  for  the  work,  and,  while 
defendant  did  pay  for  the  excavation  and 
cement  work  dme  under  the  plan,  it  refused 
to  pay  for  the  resetting  of  the  posts.  A 
formal  writing  ordering  this  extra  work  was 
not  made,  but  the  blueprint  set  forth  the  de- 
tails of  the  work  and  Is  deemed  to  be  sufS- 
cient,  under  the  circumstances,  to  meet  the 
requirement  that  extra  work  must  be  done 
under  a  written  order.  An  explanation  of 
the  blueprint  was  doubtless  necessary  to  a 
complete  understanding  of  It,  and  this  was 
furnished  by  the  oral  directions  of  the  chief 
engineer  and  his  assistant  under  whose  su- 
pervision the  written  plans  were  executed. 

[6]  There  was  much  contention  as  to  the 
final  estimate  and  the  conduct  of  the  parties 
with  reference  to  it.  It  was  stipulated  that, 
when  the  chief  engineer  made  a  final  esti- 
mate at  the  completion  of  the  work,  any  ob- 
jections of  the  contractor  to  it  were  to  be  pre- 
sented in  writing  within  ten  days  after  the 
estimate  had  been  made  and  certified,  and 
objections  not  so  made  should  be  deemed  to  be 
waived.  The  plaintiff  never  presented  any 
written  objections  to  the  final  estimate ; 
but,  In  view  of  the  conduct  of  the  parties, 
the  defendant  is  not  in  a  poi^tlon  to  claim  a 
waiver  on  account  of  the  absence  of  a  for- 
mal objection.  The  tunnel  was  completed  in 
June,  190S,  and  up  to  that  time  16  monthly 
estimates  had  been  made  and  proportional 
payments  made  thereunder.  Several  disputes, 
had  arisen  between  the  contractor  and  the 
chief  engineer  as  to  the  amount  due  to  the' 
contractor,  and  correspondence  and  c<mver- 
sations  were  frequently  had  between  them  on 
these  matters.  It  appears  that  the  chief  en- 
gineer did  not  prepare  a  final  estimate  until 
November  11,  1908,  about  five  months  after 
the  completion  of  the  work,  and  it  was  not 
signed  nor  certified  b^  any  one,  nor  was  It 
glvai  to  or  shown  to  any  officer  of  the  plain- 
tiff, until  in  January,  1900.  At  that  time  it 
was  sent  to  Mr.  Eelly,  the  chief  officer  of  the 
plaintiff.  Following  these  transacti<ma,  con- 
ferences were  had,  and  an  effort  was  made  to 
adjust  tlie  differoioes  between  the  parties, 
and  some  time  after  the  presentation  of  the 
final  estimate  one  claim  In  dispute  amounting 
to  $2,400  was  adjusted  and  paid.  In  a  con- 
feienoe  with  Mr.  Kelly  luriw  to  the  receipt 
(tf  the  final  estimate,  the  chief  engineer  who 
had  made  out  two  estimates.  In  effect,  told 
Mr.  Kelly :  Here  Is  the  final  estimate  I  am 
going  to  make  If  you  are  going  to  sue  the 
company;  and  if  yon  do  not  intend  to  sue, 
here  Is  the  final  estimate  I  am  going  to  make. 
There  was  about  $10,000  difference  between 
the  two  estimates.  On  June  4,  1900,  the  de- 
fendant sent  to  Mr.  Kelly  a  paper  entitled 
"Seventeenth  Monthly  and  Final  Estimate," 
with  a  voucher  attached  which  had  bem. 
O.  K.'d  by  the  chief  engineer  and  the  audit- 
ing officers  of  the  d^endant,  calling  for  the 
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pajnnent  of  933,072^  u  the  balance  dae  the 
contractw.  TbU  was  much  less  than  the 
amount  claimed  by  the  plaintiff,  and  Hr.  KA- 
\y  signed  and  retained  the  rattmate  and 
Tondier  to  the  tEeasurer  of  title  defendant  <hi 
June  8.  1900.  but  he  Inserted  tn  the  rectipt 
the  words,  '^RecelTed  <m  account"  Shortly 
afterwards  the  defendant  paid  the  plaintiff 
the  amount  named  in  the  Toncher  with  the 
qualified  acceptance  leas  16,000  withheld  on 
account  of  a  garnishment  proceeding  and 
t&e  farther  sum  of  ¥6,000  that  had  been  paid 
In  January,  1908,  to  a  bank  in  Paola.  Sub- 
seQuently,  the  garnishment  was  dissolved, 
and  the  fiSiOOO  withheld  on  that  account,  and 
which  bad  been  placed  In  a  special  deposit, 
was  paid  to  the  plaintiff.  In  view  of  the 
facts  stated,  and  the  important  one,  that  the 
chief  ei^^eer  had  abandoned  his  function  as 
an  arUtrator  and  was  acting  as  the  represen- 
tatlve  or  agent  of  the  defendant,  the  plaintiff 
was  not  bound  to  presmt  bis  objections  on 
matters  in  dispute  to  b(m  within  ten  days 
after  the  receipt  of  the  final  estimate  or  at 
any  other  time.  The  misconception  of  doty 
and  partisanship  of  the  chief  engineer,  al- 
though Innocent,  released  the  plaintiff  from 
any  obligation  to  recognize  and  treat  blm  as 
an  arbitrator.  Downey  v.  Railroad  Co.,  60 
Ean  499,  57  Pac.  101;  Orme  t.  Barney,  95 
Ga.  418.  22  3.  B.  633;  Orosv^or  t.  Flint,  20 
R.  I.  21,  37  Atl.  304 ;  Wheeling  Gas  Co.  t. 
aty  of  Wheeling.  5  W.  Va.  448;  3  Cyc.  625. 

[S]  One  of  the  contentions  of  defendant  Is 
that  a  final  settlement  was  made,  and  that, 
when  tbe  final  estimate  with  a  voucher  at- 
tached was  signed  by  Mr.  Kelly  and  payment 
thereon  accepted.  It  constituted  an  accord  and 
satisfaction  which  Is  conclusive  on  plaintiff. 
The  sending  of  the  estimate  and  voucher  was 
only  a  step  in  the  numerous  negotiations  be- 
tween the  parties  as  to  the  amount  due  for 
the  work.  In  signing  the  voucher  the  defend- 
ant was  distinctly  Informed  by  plaintiff  that 
it  would  not  accept  the  amount  named  in  the 
estimate  as  the  amount  due  but  would  accept 
It  as  a  partial  payment.  With  this  qualifi- 
cation and  warning  the  defendant  subse- 
quently paid  the  money  specified  In  the  es- 
timate. Under  the  circnmstances,  the  tqon- 
ey  was  paid  and  received  on  account  and  not 
as  a  final  and  complete  satisfaction  of  the 
debt  No  check  or  money  accompanied  tbe 
estimate,  nor  was  there  any  statement  with  It 
that  tbe  subsequent  acceptance  of  payment 
would  be  regarded  as  payment  In  full.  Noth- 
ing connected  with  the  sending  of  the  esti- 
mate and  the  qualified  signing  of  the  vouch- 
er amounted  to  an  acknowledgment  that  the 
payment  was  to  be  regarded  as  a  full  dis- 
charge of  defendant's  obligation.  Besides, 
the  payment  was  not  made  or  received  on  the 
estimate  until  the  fact  that  plaintiff  would 
only  receive  the  amount  as  partial  payment 
had  been  clearly  brought  to  the  attrition  of 
the  defendant  The  case  was  quite  unlike 
one  where  a  check  or  money  Is  tendered  In 
fun  aatlafactlon  of  a  claim  and  whera  tba 


creditor  la  Informed  and  bound  to  aoderatand 
that  If  the  tender  Is  accepted  he  wlU  take  It 
aa  a  complete  settlement  of  the  dalm.  The 
focts  h^elB  do  not  bring  the  case  within 
the  role  of  the  cited  case  of  Neely  t.  Thomp- 
son, 68  Kan.  193,  75  PtLC  117,  where  the  ten- 
der was  accompanied  with  acts  and  decl&ra- 
tloDs  which  omoonted  to  a  ocndltton  that  it 
tbe  mon^  be  aco^ted  it  woold  be  accepted 
in  fall  aatlafactlon.  Here,  aa  we  have  seen, 
the  estimate  and  voucher  were' not  presented 
on  tbe  condition  tbat  payment  must  be  ac- 
cepted In  full,  if  at  all,  and  the  money  was 
subsequently  paid  with  a  notice  that  plaintiff 
did  not  accept  the  estimate  nor  payment  aa 
a  satisfaction  of  its  claim,  and  therefore 
there  was  no  accord  and  sattsfoctloD. 

17]  TberB  is  a  contenticn  that  the  item  for 
lumber,  brought  Into  the  case  by  an  amrad- 
mmt  ct  the  petition,  and  tor  whldi  an  al- 
lowance was  made,  was  barred  by  the  statute 
of  UmltatlonB.  Tbe  amendment  was  filed 
mOT8  than  five  years  after  the  completion  of 
the  tunnel.  Objection  waa  made  to  the 
amendmrat  on  the  theory  that  it  set  np  a 
distinct  claim  or  cause  of  action  not  Indnded 
tn  the  original  petition  and  that  It  could  not 
be  tied  to  the  original  by  tbe  doctrine  of 
relation.  The  general  rule  is  that,  when  an 
amendment  doai  not  set  up  a  new  cause  of 
action,  the  statute  of  llmltatlonia  is  arrested 
at  the  date  of  filing  the  original  pettdm.  In 
the  original  pleading  the  contract  was  set 
forth  and  Its  performance  by  tbe  plaintiff, 
followed  by  allegations  of  the  failure  of  the 
defendant  to  comply  with  Its  requirements  In 
several  particulars.  Including  the  failure  to 
furnish  transportation  of  coal  and  lumber, 
a  failure  to  pay  for  extra  work  and  extra 
lumber  for  supports  made  necessary  by  chang- 
es of  plana,  and  also  the  value  of  lumber 
under  an  agreement  as  to  the  stulls  already 
described.  Later  and  after  the  trial  bad  com- 
menced the  plaintiff  In  its  amendment  alleg- 
ed that  the  defendant  had  not  allowed  or 
paid  for  227,000  feet  of  lumber  which  was 
used  in  the  construction  of  the  timnel,  and  it 
was  asked  that  this  Item  be  added  to  the 
judgment  Tbe  action  was  based  upon  the 
contract  and  the  pleading  did  not  purport  to 
contain  more  than  one  cause  of  action.  The 
contract  provided  for  the  construction  of  a 
tunnel  as  an  entirety  and  an  action  to  recov- 
er for  noncompliance  with  its  terms  states 
only  a  single  cause  of  actlwi.  The  fact  that 
the  defendant  failed  to  pay  for  a  number  of 
the  items  In  tbe  contract  does  not  make  It 
necessary  to  set  up  each  item  as  a  separate 
cause  of  action.  Under  the  contract  tbe  de- 
fendant became  liable  for  all  work  and  ma- 
terial furnished  in  the  building  of  tbe  tunnel, 
and  noncompliance  with  Its  provisions,  al- 
though made  up  of  many  items,*  constltates 
one  cause  of  action.  This  was  decided  In 
Com'rs  of  Barton  Co.  v.  Plumb,  20  Kan.  147, 
an  action  brought  upon  a  twnd  given  to 
secure  the  performance  of  a  building  coq- 
tract.  In  which  it  was  alleged  that  one  of  flu 
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parties  failed  to  build  the  structure  within 
the  agreed  time  and  also  failed  to  provide 
suitable  material  in  its  construction  and  to 
do  the  work  In  a  specified  way.  The  court 
held  that,  although  the  action  Involved  nu- 
ineroua  details  and  many  Items  of  noncompli- 
ance, the  petition  stated  only  one  cause  of  ac- 
tion. It  was  said  that  the  plaintiff  possessed 
one  grand  primary  right  to  have  the  house 
built  according  to  contract,  within  which 
were  Innumerable  subordinate  and  secondary 
rl^^ts  such  as  the  furnishing  of  lumber,  glass, 
nails,  locks,  hinges  and  the  like,  and  the 
failure  with  respect  to  any  <^  them  would  be 
a  violation  of  the  platntUF's  rights;  "but" 
it  was  said,  "tlie  vi(^tlon  ct  each  of  these 
■pedal  and  snbordinate  rights  la  also  a  vio- 
lation of  the  more  general  and  primary  right, 
and  altogether  they  crastitute  oolj  one  vio- 
lation of  this  grand  primary  right."  20  Kan. 
page  IXSL  TbB  amendment  In  question  did  not 
present  a  new  cause  of  action,  hot  tmly  asked 
an  allowance  for  another  Item  used  In  the 
maklpg  ot  the  tunnel  under  the  violated 
omtract  Itie  original  pleading  had  asked 
a  iecov«y  of  some  lumber  and  the  amend- 
ment exiianded  the  cause  of  action  by  adding 
an  omitted  Item  In  the  lumber  accoont.  and 
therefore  It  relates  back  to  the  commence- 
ment of  the  action.  In  the  dted  case  ot 
Kansas  City  v.  Hart,  60  Kan.  684,  57  Pac. 
938,  it  was  said  that : 

■"It  la  true,  as  a  general  rule,  that  aneoded 
pleadings  rdate  back  to  the  commencement  of 
the  action,  but  th^  rule  never  obtains  where  a 
separate  and  distinct  cause  of  action  is  set  up 
by  way  of  amendment."  60  Kan,  page  601,  57 
Pac.  page  940. 

Here,  however,  the  amendment  does  not  al- 
lege a  new  cause  of  action,  nor  is  the  Item 
asked  for  founded  on  a  new  right.  In  such 
cases  the  rule  as  to  amendments  Is  liberally 
applied  in  this  state.  For  instance,  nn 
amendment  was  allowed  of  an  allegation  of 
an  express  warranty  under  a  petition  which 
claimed  damages  because  the  property  proved 
to  be  unfit  for  the  purposes  Intended.  Gulp 
V.  Steere,  47  Kan.  746.  28  Pac.  987.  So.  also 
was  one  specifying  new  grounds  of  negligence 
In  a  i)ersonal  Injury  case.  Railway  Co.  v. 
Moffatt,  60  Kan.  113.  55  Pac.  837.  The  substi- 
tution of  a  new  plaintiff  by  amendment,  it 
was  held,  did  not  change  the  cause  of  action 
and  the  statute  of  limitations  did  not  run 
against  the  substituted  party  during  the  pen- 
dency of  the  action.  Service  v.  Bank,  62  Kan. 
857,  62  Pac.  670;  Harlan  v.  Loomls,  02  Kan. 
398,  140  Pac.  845.  It  was  also  held  that  an 
amendment  charging  the  conversion  of  the 
proceeds  of  personal  property  where  the  orig- 
inal charged  the  conversion  of  the  property  it- 
self was  allowable.  Bank  v.  Layfeth,  63  Kan. 
17,  64  Pac.  973.  fiome  of  these  and  a  number 
of  other  tike  authorities  are  mentioned  in 
Cunningham  v.  Patterson,  89  Kan.  684,  132 
Pac.  198,  48  L.  R.  A.  (N.  S.)  506.  in  which  an 
allc^tlon  that  a  death  was  negligently  caus- 
ed In  another  state  wca  amended  after  tba 


period  of  limitation  by  setting  out  Oie  Stat 
ute  of  the  foreign  state  authorizing  a  recov' 
ery.  In  Madden  v.  Smith,  28  Kan.  798,  it  was 
held  that  where  there  is  a  single  contract 
only  one  action  can  be  maintained  for  a 
breach  thereof,  and  a  subsequent  action  for 
an  additional  Item  under  the  same  contract 
cannot  be  maintained.  In  WhI taker  y.  Haw- 
ley,  80  Kan.  317, 1  Pa&  568,  it  was  beld  that 
all  the  several  breadies  of  a  single  and  entire 
contract,  after  sach  breaches  had  actually 
occurred,  c<ni8titnte  only  one  omse  of  actioo, 
and  this  althongtr  an  action  might  be  main 
talned  ttpon  each  of  sndi  breaches  as  it  oc 
curred  and  before  any  subBeqnent  breadi  oc 
curred.  It  was  held,  in  an  action  for  dam 
ages  to  spedflc  articles  of  personalty,  result- 
ing tnnn  a  tor^  tliat  an  amendment  may  bf 
made  by  setting  fbrtli  damages  to  oQier  ar 
tides  of  penonalty  caused  by  tbe  same  torf 
and  at  the  same  time;  Gfty  Council  of  Au- 
gusta T.  Lombard,  99  Ga.  25  S.  B.  772. 
Where  damages  were  asked  for  digging  up  the 
bodies  of  plalntllTs  parents  «nd  rmoving  them 
from  a  cemetery  lot  and  then  burying  other 
bodies  on  the  lo^  an  amendment  was  permit- 
ted after  the  limitation  had  run  dalmlng  $400 
damages  as  the  cost  of  returning  the  bodies 
to  tbe  lot  and  restoring  the  monument  and 
shrubbery  on  the  lot.  Anderson  v.  Acheson, 
132  Iowa,  744,  110  N.  W.  335,  9  L.  R.  A.  (N. 
S.)  217.  In  Coxe  v.  Tllghmnn,  1  Whart.  (Pa.) 
282,  an  amendment,  assigning  new  breaches 
of  a  contract  on  which  an  action  had  been 
brought  and  making  an  alteration  in-  tbe 
grounds  of  recovery  on  that  instrument  and 
the  modes  In  which  the  defendant  had  violat- 
ed It,  was  held  to  be  permissible.  In  WIl- 
belm's  Appeal,  79  Pa.  120,  It  was  held  that 
a  petition  asking  an  account  of  ores  taken 
from  a  tenancy  In  common  might  be  amend- 
ed seven  years  afterwards  by  alleging  that 
ores  had  been  taken  from  other  lands,  and  It 
was  held  that  a  new  cause  of  action  was  not 
alleged  and  the  amendment  was  not  barred. 
See,  also.  Bond  v.  Sewing  Maclilne  Co.,  23 
Kan.  119;  North  Shore  St.  Ry.  Ca  v.  Payne, 
192  HI.  239,  CI  N.  E.  467 ;  Cooper,  Adra'r,  v. 
Mills  County,  69  Iowa,  850,  28  N.  W.  633; 
Sullivan  V,  Owens  <Tex.  Civ.  App.  1905)  90  S. 
W.  690;  Bentley  v.  Insurance  Co.,  40  W.  Va. 
729,  28  S.  B.  584 ;  notes,  3  L.  R.  A.  (N.  S.) 
259  ;  88  L.  R.  A.  (N.  S.)  196. 

Defendant  Insists  that  the  evidence  was  In- 
sufficient to  sustain  the  finding  of  the  referee 
making  an  allowance  for  the  lumber  item 
and  also  as  to  the  other  items  that  were  al- 
lowed ;  but,  after  a  critical  examination  of 
the  evidence,  we  have  no  hesitation  In  saying 
that  the  findings  of  the  referee  have  suffldent 
support.  It  Is  manifest  from  the  findings 
that  the  referee  gave  careful  attention  to 
the  evidence  and  that  his  conclusions  were 
drawn  with  discriminating  Judgment, 

[t.  I]  Flaintifr  In  its  cro«-appeal  contends 
that  coal  Is  material,  and  that  under  the  con- 
tract def^dant  was  to  farnlsh  free  transpor- 
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tatlon  of  material  required  In  carrying  out 
the  contract.  The  meaning  of  the  term  "ma- 
terial" as  used  in  the  contract  Is  not  free 
from  doubt;  but  it  Is  Insisted  that  the  excei)- 
tlona  enumerated  In  the  contract  as  to  ma- 
terials, to  wit,  feed  for  teams  and  men,  ccmi- 
mlssary  supplies  and  exploaWes,  indicate  that 
all  other  materials  than  these  were  to  be 
carried  free.  In  Philadelphia,  Appellant,  v. 
Malone,  214  Pa.  90,  63  Atl.  539,  a  contractor 
who  bad  undertaken  the  construction  of  a 
reservoir  gave  a  bond  which  required  that 
all  materials  furnished  for  the  work  should 
be  paid  for,  and  it  was  held  that  coal  used  to 
generate  steam  for  the  operation  of  a  steam 
shovel  and  a  locomotive  In  making  the  exca- 
vations was  not  within  the  obligation  of 
the  bond.  Of  like  toaport,  see  Lyman  Coal 
Co.  V.  U.  S.  Fidelity  &  Guar.  Co.,  82  Vt.  94, 
71  Atl.  1100.  Regardless  of  these  interpreta- 
tions, however,  there  was  ambiguity  in  the 
contract  as  to  whether  coal  to  be  used  In  the 
digging  of  the  tunnel  was  Intended  to  be  In- 
cluded in  the  term  "material,"  and  therefore 
testimony  was  rightfully  received  to  aid  In 
ascertaining  the  intention  of  the  parties.  It 
has  been  said: 

"The  intention  of  the  parties  to  a  contract  Is 
to  (be  determiDed  primarily  bjr  the  languagQ 
employed  thereio,  ccmstrued  m  its  ordinary 
meaning.  It  a  provision  be  fairly  snsceptible 
of  two  meanings,  then  tho  general  scope  and 
purpose  of  the  entire  transaction  and  all  the 
surrounding  circumstances  are  to  be  considered 
in  determining  which  meaning  was  intended." 
Brick  Go.  v.  Gaa  Gow,  82  Kan.  7S2,  syl.  par.  2, 
109  Fac.  S88. 

See,  alaot  Brown  t.  Shields,  78  Kan.  806, 
06  Pac.  861;  Royer  t.  SUo  Co.,  99  Eao.  309, 
161  Pac.  654. 

The  testimony  introduced  was  sufficient  to 
satisfy  the  referee  that  the  term  used  was 
not  intended  by  the  parties  to  include  the  coal 
used  in  the  excavation.  In  the  negotiations 
between  the  parties  the  bid  appears  to  have 
been  made  upon  the  theory  that  coal  sufficient 
for  the  purpose  would  be  found  as  the  exca- 
vation of  the  tunnel  proceeded.  The  evidence 
was  sufficient  to  sustain  the  finding  of  the 
court  that  free  transportation  for  coal  was 
not  within  the  contemplation  of  the  parties 
In  the  making  of  the  contract 

Other  objections  are  not  deemed  to  be  ma- 
terial, and,  finding  no  error  in  the  record,  the 
Judgment  is  affirmed.  All  the  Justices  con- 
curring. 


KUNZ  V.  ALLEN  et  al.   (No.  2147S.) 

(Supreme  Court  of  Kflnfiaa.    Aprtl  6,  191S. 
Rehearing  Denied  May  16,  191&) 

(BylMHu  hp  the  CourU) 

Torts  «=>8— Right  o»  Pmvaot— Violatiow— 

Rbcovert. 

The  exhibition  in  a  moving  picture  theater 
of  the  photograph  of  a  person  taken  without 
her  coneent  and  for  the  purpoae  of  exploiting 
the  poblislier's  bunneH  is  a  violation  of  the 


right  of  privacy  and  entitles  her  to  teoover 
without  proof  of  special  damage. 

Appeal  from  District  Ooart,  Wyandotte 

County. 

Action  by  Stella  Ennz  against  W.  H.  Allen 
and  Charles  H.  Bayn^  partners  as  Allen 
8t  Bayne.  Demurrer  to  plaintUTs  evidence 
sustained,  and  she  appeals.  Reversed,  with 
directions  to  overrule  the  demurrer. 

Winfleld  Freeman,  of  Kansas  City,  tat 
appellant  Tliomas  J.  White  and  J.  H. 
Reeder,  both  of  Kansas  City,  for  appellees. 

PORTER,  J.  WhUe  plaintiff  was  In  the 
dry  goods  store  of  defendants  for  the  pur- 
pose of  making  some  purchases,  the  defend* 
ants  without  her  knowledge  caused  moving 
picture  films  to  be  taken  of  her  face,  form, 
and  garm^ts,  and  afterwards  procured  the 
films  to  be  developed,  enlarged,  and  used  to 
advertise  th^  bnslnesB  pmbllc  edilbltlon 
in  a  moving  picture  tbeator  in  the  neighbor- 
hood where  die  lived,  by  reason  of  whlcA 
the  petition  alleged  she  became  the  common 
talk  of  the  people  in  the  commnnlty;  It  being 
understood  and  believed  among  tbe  people 
generally  that  ^e  had  fbr  hire  permitted 
her  picture  to  be  takoa  and  naed  as  a  public 
advertisement  The  answer  was  a  gen»al 
denial.  The  court  sustained  a  demurrer  to 
the  plaintiffs  evidence,  and  she  appeals. 

The  principal  ground  upon  whldi  it  is 
claimed  the  demurrer  was  sustained  Is  that 
the  plaintiff  failed  to  prove  any  actual  dam- 
ages. This  was  not  necessary.  Schaap  t. 
Hayest  99  Kan.  36,  160  Pac.  977;  Paveslch 
V.  New  Eng.  Ufe  Ins.  Co.,  122  Oa.  190,  50 
S.  E  68,  69  L.  R.  A.  101,  106  Am.  St  Rep. 
104,  2  Ann.  Cas.  661.  In  the  first  case  cited, 
the  action  was  for  damages  on  account  of  an 
assault  and  battery.  It  was  held  not  nece»- 
sary  In  order  to  make  a  cause  for  the  Jury 
that  any  witness  should  estimate  in  dollars 
and  cents  the  extent  of  plalntiCTs  suffering. 
The  opinion  quoted  wlUi  an?rovaI  the  fol* 
lowing  extract  from  8  R.  G.  L.  653: 

"It  Is  unnecessary  to  submit  any  evidence  aa 
to  the  value  of  mental  and  physical  pain  and 
suffering  and  humiliation,  and  the  amount  of 
damages  to  compensate  therefor,  sioce  this  is 
a  Question  exclusively  for  the  jury." 

Other  authorities  cited  In  the  opinion  are: 
8  A.  &  E.  Encycl.  of  L.  059;  1  Sedgwick  on 
Damages  (9th  Ed.)  |  171a;  1  Bouvier's  Law 
DlcUouary  (3d  Ed.)  p.  751. 

In  the  other  case  cited,  the  Supreme  Court 
of  Georgia  ruled: 

"The  publication  of  a  picture  of  a  person, 
without  his  consent  ss  >  Psrt  of  an  advertise- 
ment (or  the  purpose  of  exploiting  the  publish- 
er's business,  is  a  violation  of  the  right  of  priv- 
acy of  the  person  whose  picture  Is  reproduced, 
and  entitles  bim  to  recover  without  proof  of 
special  damage."    ^1.  11. 

Id  the  opinion  it  was  said: 

"The  risht  of  privacy  has  Its  foundation  la 
the  iostincta  of  nature.  It  is  recognized  intol- 
tivoly,  coDeuiousness  bdog  the  witness  that  can 
be  cidled  to  establish  Its  existence.    •    •  • 
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Eftch  individual  bs  instiQCtively  re  Bents  any 
encroachment  the  pablic  upon  his  rights 
which  are  of  a  private  nature  as  he  does  the 
vitbdrawal  of  those  of  his  rights  which  are  of 
■  public  nature.   A  right  of  privac;  in  matters 

Surely  private  Is  therefore  draived  from  natural 
iv.'^  122  Oa.  page  194,  90  S.  E.  page  69.  69 
L  R.  A.  101.  106  Am.  St  Rep.  104,  2  Ann. 
Cbm.  561. 

la  another  place  In  the  opinion  It  was 
said: 

"If  one's  picture  may  be  used  by  another  for 
advertising  purposes,  it  may  be  reproduced  and 
eihibited  anywhere.  If  it  may  be  used  in  a 
newspaper,  it  may  be  used  on  a  poster  or  a 
plac&rd.  It  may  be  posted  upon  tbe  walls  of 
private  dwellings  or  upon  tbe  streets.  It  may 
ornament  the  bar  of  the  saloon  keeper,  or  deco- 
rate the  walls  of  a  brothel.  By  becoming  a 
member  of  society,  neither  man  nor  woman  can 
be  presumed  to  have  consented  to  such,  uses  of 
the  impression  of  their  faces  and  features  upon 
paper  or  upon  canvas."  122  Oa.  page  218,  60 
a  B.  page  80,  e&U  B.  A.  101.  106  Am.  St. 
Rep.  104.  2  Ann.  Gas.  561. 

In  Munden  v.  Harris  et  al.,  153  Mo.  App. 
652,  134  S.  W.  1076,  the  Missouri  Goart  of 
Appeals  held: 

"One  has  the  exclusive  right  to  his  picture 
as  a  property  right  of  material  profit,  and, 
unless  he  has  expressly  or  impliedly  consented 
to  its  use  by  others,  he  may  sue  at  law  for  dam- 
ages for  the  invarion  of  the  right."   Syl.  3. 

"Where  one's  exclnsivc  right  to  his  picture  is 
invaded,  special  damages,  though  recoverable,  If 
dmanded,  are  not  necessary  in  an  action  at 
law  for  damages,  and  general  damages  are  re- 
coverable without  a  showing  of  specific  loss." 
Sjl.  4.  ^  y 

Some  of  the  witnesses  for  the  plaintiCf  on 
cross-oxamlDatlon  admitted  that  the  publica- 
tion of  the  plalntiflCs  picture  did  not  have 
the  effect  to  lessen  their  esteem  for  her.  It 
is  seriously  argued  that  this  evidence  conclu- 
sively established  the  fact  that  plaintiff  had 
not  sustained  any  damage.  On  the  contrary, 
it  merely  proved  the  sincerity  of  the  friend- 
ship the  witnesses  entertained  for  plaintiff. 
The  court  seems  to  have  unduly  limited  the 
proof  offered  by  the  plaintiff  for  the  purpose 
of  showing  that  the  publication  of  the  picture 
caused  her  to  be  talked  about  commonly  In 
the  neighborhood,  but  tbla  can  be  corrected 
on  another  trial. 

The  Judgment  Is  reversed,  with  directions 
to  overrule  tbe  demurrer.  All  tbe  Jastices 
concurring. 


KNIGHT  V.  COSSITT.    (No.  21377.) 

(Supreme  Court  of  Kansas.    April  6,  1018. 
Rehearing  Denied  May  1^  1918.) 

(SvttabM  by  the  Court.) 

Uasieb  and  Sebtaht  43»S30(3)— Iifjtrar  vo 
Third  PxBSon—BBi;.ATioi«— Evidence. 
On  the  trial  of  an  action  for  damages  cans* 
ed  hj  a  collision  between  automobiles,  the  evi- 
dence introdaeed  proved  that  a  father  and  bis 
23  year  <dd  son,  wltb  tbe  wife  of  tbe  father, 
Uvea  together  as  one  family,  and  that  the  father 
and  son  jointly  owned  an  automobile,  which 
was  used  for  family  purposes,  and,  when  bo 
used,  was  ordinarily  driven  by  tbe  son.  Tbe 
evidence  also  provad  tiiat  tbe  wni  used  the  auto- 


mobile In  bis  private  bustneas;  that  in  the 
absence  of  tbe  father,  and  without  bis  knowl- 
edge, the  Son  took  the  automobile  to  make  a 
trip  of  his  own;  that  the  mother  got  into  the 
automobile  to  ride  with  him;  and  that  an 
accident  then  occurred  whidi  resulted  in  an  in- 
jury to  tbe  party  bringing  the  action.  Held, 
that  the  evidence  was  not  sufficient  to  establish 
the  relation  of  master  and  servant  between  the 
father  and  tbe  son. 

Appeal  from  District  Court,  Sedgwick 
Oonnty. 

Action  by  Clyde  E.  Knight  against  Fred 
J.  Gossltt.  jQdgmoit  for  plalntUT,  and  de- 
fwdant  appeals  Reversed,  and  judgmrat 
rendered  for  defendant. 

David  Smyth  and  J..W.  Smyth,  both  of 
Wichita,  for  appellant.  "P.  D.  Gardiner,  H. 
C.  Castor,  Kos  Harris,  and  V.  Harris,  all  of 
Wldilta.  for  appellee. 

MARSHALL,  J.  The  defendant  appeals 
from  a  Judgment  against  him  In  favor  of 
the  plaintiff,  for  damages  sustained  by  the 
plaintiff  in  an  automobile  collision.  The  vi- 
tal question  presented  Is  the  sufSciency  of 
the  evidence  to  sustain  tbe  verdict  in  favor 
of  the  plaintiff.  Fred  J.  Gossltt,  with  his 
wife,  Carrie  C.  Gossltt.  and  his  sod,  Bruce 
Gossltt,  who  was  23  years  old.  lived  togetbw 
as  a  family.  Fred  J.  Gossltt  and  Bruce  Gos- 
sltt together  owned  an  automobile^  The  an- 
tomobile  was  used  for  ftimlly  purposes,  and 
was  also  used  by  Bruce  Oossltt  Id  fats  tnul- 
ness  of  delivering  newspapera  in  the  dty  of 
Wichita.  When  used  for  family  pnrpoBes, 
the  automobile  ,  was  ordinarily  driven  by 
Bruce  Oossltt,  but  it  was  sometimes,  driven 
by  Fred  J.  Gossltt  On  October  14,  1916, 
Bruce  Gossltt  started  wltb  tbe  car  to  go  to 
tbe  post  office  to  get  some  mall  which  he 
was  expecting.  His  mother  went  ont  and 
got  Into  the  car  to  ride  down  town.  Oa  ibe 
way  down  town  tbe  accident  occurred  for 
which  this  action  was  brou^t.  Fred  J.  Cop- 
sttt  was  out  of  tbe  dty  at  the  time  of  tbe  ac- 
cident, and  did  not  learn  anything  about  it 
until  afto*  his  return.  He  knew  nothing 
about  the  use  of  tbe  car  on  that  occasion. 

If  Fred  3.  Cossltt  Is  liable  to  the  plaintiff. 
It  la  because  Bruce  Cossltt  was,  at  the  time 
of  tbe  accident,  the  servant  of  Fred  J.  Cos- 
sltt. In  Halversm  t.  Blosser,  101  Kan.  683, 
168  Pac.  868,  this  court  said: 

"An  owner  of  an  automobile  is  not  liable  for 
injuries  caused  in  its  operation  by  others,  un- 
less such  others  were  servants  or  agents  of  the 
owner,  and  acting  in  furtherance  of  bis  bnai- 
nesfl."   Par.  1,  Syl. 

See,  alHi,  notes  found  In  41  L.  R.  A.  (N. 
S.)  775:  50  L.  R.  A.  (N.  S.)  59;  L.  B.  A. 
lftl6F,  223. 

Joint  ownership  of  the  automobile  did  not 
make  Bruce  Cossltt  the  servant  or  agent  of 
his  father.  "Where  one  of  two  partners  or 
Joint  owners  of  an  automobile  was  using  it 
on  a  pleasure  trip  of  his  own,  and  not  on 
behalf  of  or  within  the  reasonable  scope  of 
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any  paitnersblp  business,  tbe  otber  owner  Is 
not  liable  for  damages  sustained  In  a  colli- 
sion throngb  the  negligent  driving  of  his 
co-owner."  Par.  1,  Syl.,  Hamilton  v.  Vloue, 
00  Wash.  618,  156  Fa.c  853,  L.  B.  A.  ISIQE. 
1300. 

A  note  on  the  liability  arising  out  of  the 
joint  ownerghlp  of  automobiles  Is  found  In 
L.  B.  A.  1916E,  p.  1301.  Bruce  Cossltt  had  the 
right  to  use  the  automobile  without  his  fa- 
ther's consent.  When  Bruce  Cossttt  was  us- 
ing the  automobile  In  his  own  business,  be 
was  not  the  servant  of  Ms  father.  The  evi- 
dence and  the  eighth  finding  of  the  Jury 
show  that  Bruce  Cossltt  was  using  the  an- 
tomoblle  for  his  owp  purposes  when  the  ac- 
cident occurred.  He  started  to  town  on  his 
own  business,  not  for  the  pleasure  or  con- 
venience of  his  mother;  she  went  with  him. 
The  only  evidence  to  show  that  the  relation 
of  master  and  servant  existed  was  that  which 
proved  that  the  mother  got  Into  the  car  to 
ride  down  town  with  Bruce  Oossitt.  That 
evidence  was  not  suffi<Hent  to  establish  that 
fact,  Bruce  Cossltt's  part  ownership  of  the 
car  gave  falm  the  right  to  use  it  as  he  saw 
at ;  he  could  take  his  mother  la  the  car  with 
him,  and  not  thereby  become  the  servant  of 
his  father.  It  was  therefore  necessary  for 
the  plaintiff  to  do  more  than  prove  the  fam- 
ily relation  existing  between  Bruce  Oossitt 
and  his  father  and  mother,  and  to  do  more 
than  prove  that  the  mother  was  riding  with 
Bruce  Cossltt  at  the  time  of  the  accident. 
There  was  no  evidence  to  establish  the  rela- 
tion of  master  and  servant,  and  therefore 
there  was  not  rafflclent  evidence  to  sustain 
the  verdict. 

The  Judgment  is  reversed,  and  Judgment 
Is  rendered  in  favor  of  the  defendant  All 
the  Jastlces  concurring. 


THOMPSON  V.  MILMKIN.   (No.  21169.) 

(Supreme  Court  of  Kansas.  April  6, 1918.  Re- 
hearing Dolled  Hay  16.  191&) 

(SyUabua  by  the  Court.) 

1.  HoMESTEAn  €=»118{5)— CONVETANCB— JOIN- 
DCB  or  HUBBANU. 

Upon  tbe  facta  stated  in  the  opinion,  it  is 
held  that  the  instruments  relied  on  by  toe  de- 
fendants, affecting  the  plaintiff's  homestead,  are 
void  because  executed  oy  her  alone ;  tbe  hns- 
baod  not  joining  therein  or  coDsmthtg  thereto. 

2.  Finding — EvniBnoB. 

Tbe  finding  that  on  account  of  the  defend* 
ant's  absence  from  the  state  the  plainttfTs  ac- 
tion was  not  barred  held  to  be  supported  by  the 
evidence. 

S.  HovESTBAD  ^»161  —  Title  and  Posses- 
sion OF  Wife— Absence  of  Husband. 
The  homestead  provided  for  by  the  Consti- 
tution Is  one  occupied  as  a  residence  by  the 
family  of  the  owner.  The  title  being  in  the 
wife,  who  remained  in  possession  with  ner  chil- 
dren, the  homestead  character  of  the  property  in 
question  was  not  destroyed  or  impaired  by  the 
voluntary  absence  of  the  husband. 


4.  HOHSSTEAD  «S»164— HUBBAND*8  IRTERSI 

—Abandonment. 
Tbe  fact  that  the  husband  entered  and  pror. 
ed  up  on  a  homestead  in  Oregon,  describing  him- 
self as  single  and  unmarried,  the  law  of  that 
state  requiring  that  a  homestead  be  occnpwd 
only  by  some  member  of  a  family,  did  not  «l 
itself  have  the  effect  to  deprive  him  of  bia  hot- 
band's  interest  in  the  homestead  occupied 
the  wife  and  children  so  as  to  validate  tbe  in- 
struments in  question. 

6.  HoMESiKAD  «=9l22— Action  to  Estabube 

—Estoppel. 

Having  in  good  faith  explained  to  the  sren- 
tees  concerning  the  long  absence  of  her  hu^and, 
the  plaintiff  Is  not  estopped,  dther  by  such  is- 
strumeuts  or  by  her  conduct  or  acquiescence, 
from  maintaining  this  action. 
6.  Cboss-Afpeal — Bbbob. 

The  cross-appeal  of  the  plaintiff  ezamined, 
and  found  to  present  no  snbstantial  error. 

West  and  Dawson,  JJ.,  dissenting. 

Appeal  from  District  Court,  ChauUoqoi 

County. 

Action  by  HeUsaa  Thomparat  aghast  Wil- 
Uam  H.  muifcln.  Jlidgmait  for  plahtdff, 
and  defendant  appeals.  Affirmed. 

See,  also,  93  Ean.  72,  143  Pac.  430. 

T.  A.  Kramer  and  Geo.  J.  Bmson,  botb 
of  El  Dorado,  and  W.  H.  Sproal,  of  fiedan, 
for  appellant.  H.  E.  Sadler,  of  Mempbis. 
Tenn.,  and  Tomlinson  A  Shnlcen,  of  ladt 
pendence,  for  appellee. 

WEST,  J.  From  the  flndhigs  of  fact  It 
appears  that  the  plaintiff,  with  five  chlldmi 
by  her  first  busband,  one  by  her  second,  ud 
four  by  her  third,  resided  on  lots  7  and  8 
of  the  land  in  question,  a  tax  deed  to  lor« 
5  and  6  being  acquired  by  her  in  1897,  with 
her  husband,  who  In  1894  left  ostensttriy  ic 
seek  a  new  location.  Correspondence  ceased 
after  a  year  and  a  half,  and  she  heard  noib- 
Ing  further  from  or  of  him  until  1908,  wbeo 
she  learned  from  a  relative  his  post  office  ad- 
dress, and  sent  him  by  registered  mall  soise 
photographs  of  their  (dilldren,  receiring  a 
registered  receipt.  The  registered  letter 
sent  thereupon  was  returned  uncalled  for 
She  heard  nothing  further  from  him  notil 
1915,  when  her  attorney  located  blm  1° 
British  Columbia.  She  was  in  correspcoi- 
dence  with  relatives,  some  of  whom  tne» 
her  husband's  address,  from  1896  to  1!>M. 
but  appears  to  have  learned,  or  attmpt«d 
to  learn,  nothing  from  them  concerning  bte 
whereabouts.  In  1903  she  executed  an  oil 
and  gas  lease  covering  all  of  the  land  to 
L.  A.  IxK^wood,  fully  informing  him  as  to 
the  ahaenctf  of  her  husband.  In  the  same 
year  Lockwood  gave  to  Mlllikin  an  option 
for  the  purchase  of  the  leaae,  and  on  Ae 
same  day  MlllUdn  told  the  plaintiff  be 
n^otlating  for  thlar  purdusft,  and  at  Us 
request  she  agreed  to  be  at  Sedan  tbe  sen 
morning  and  see  his  attotiiey.  ^Rils  she  did. 
and  fully  and  frankly  uiawered  all  tb^  In- 
quiries, stating.  In  substance,  that  eSie  did 
not  know  where  her  husband  was,  and  iai 
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not  heard  from  bim  for  more  than  seven 
years,  that  they  had  had  no  trouble  before 
he  left,  and  that  she  knew  of  no  reason  why 
he  should  leaTe  her.  Mtlllkln  bought  an  as- 
signment of  the  lease,  informing  Ixwkwood 
of  what  be  had  learned  from  the  plalntUT 
touching  the  absence  of  her  husband.  Janu- 
ary, 1904,  plaintiff  executed  a  gnttclalm  deed 
for  lots  6  and  6  to  O.  W.  Goss  for  $1,000, 
Goss  being  advised  as  to  the  absence  of  the 
husband  and  accepting  the  deed  without  bis 
signature.  He  afterwards  deeded  to  D.  E. 
Bathbun,  retaining  an  Interest  in  the  lease. 
In  April,  1914,  Rathbnn  by  warranty  deed 
acquired  the  rights  of  the  patent  holders. 
If  any  they  had,  to  these  lots,  and  gave  Mll- 
libln  a  lease  thereof.  In  the  summer  of 
1903  MllUkhi  drilled  a  dry  hole  on  lot  6 
about  1,800  feet  deep.  Before  November, 
1904,  he  drilled  and  equipped  11  wells  on 
the  two  Iota,  the  equipment  being  removed 
before  this  action  was  begun.  From  these 
wells  a  large  amount  of  oil  was  produced, 
amounting  In  value,  while  Milllkin  op- 
iated the  property,  to  about  $57,000. 
During  the  first  year  of  developmoit  and 
<qperatl(Hi  the  ftsices  were  down,  but  at 
the  opening  of  .the  pasture  season  of  1906 
platatlg  repaired  the  fences,  and  has  ever 
since  remained  in  the  actual,  open,  notorl- 
ona,  hostile^  and  exdoslTe  possession,  ex- 
cept as  lntei^6red  with  by  the  pumping  op> 
eratlons  and  the  final  Jnnkbig  of  ttie  pn^r- 
ty  in  1900.  She  also  kept  the  taxes  paid  up 
when  not  paid  \if  some  one  else.  March  1, 
1000,  the  husband  made  a  settiiement  cm  an 
Ore^m  homestead,  and  lived  thweon  imtll 
1901.  making  improvemaits,  and  on  Novem- 
ber 0.  1906,  made  final  proof,  recdving  a 
patent  on  May  22,  1907.  The  statute  of 
Or^n  requires  only  that  some  mmber  of 
the  family  shall  reside  upon  the  homestead. 
During  all  the  operations  on  the  plaintiff's 
land  she  was  personally  present,  had  knowl- 
edge thereof,  made  no  objection  thereto, 
and  boarded  some  of  the  men  in  the  employ 
of  MilUkln  In  such  operations,  and  knew 
that  he  was  expending  a  large  sum  of  mon- 
ey therein.  She  never  paid  or  tendered  the 
r^yment  of  the  $1,000  received  by  her  for 
her  deed  to  lots  5  and  6  of  the  land  in  ques- 
tion, nor  did  she  ever  question  Rathbun's 
title  or  right  of  possession  imtll  about  the 
time  this  suit  was  begun.  In  her  reply  she 
offered  to  repay  or  credit  tbe  $1,000.  It 
was  expressly  found  that  the  plaintiff,  the 
defendant,  and  his  assignee  all  acted  in 
good  faith. 

The  court  reached  the  legal  conclusion 
that  sufficient  Inquiries  were  not  made  to 
Justify  a  presumption  that  the  husband  was 
(tead;  that  the  land  was  the  plaintiff's  home- 
stead, and  its  character  as  such  was  not  de- 
stroyed or  impaired  by  any  act  or  declara- 
tion of  her  or  her  husband  prior  to  the  be- 
ginning  of  this  action  (June  6,  1910);  that  the 
plain ^ff  Is  not  estopped;  Uiat,  owing  to  Mil- 


likln's  abEience  from  the  state,  her  action 
was  not  barred  as  to  time,  and  that  she 
should  recover  a  fair  compensation  for  the 
oil  taken  from  the  land  by  Milllkin  before 
selling  his  Interests  in  1907;  that,  consider- 
ing the  expense  of  production,  one-tenth  of 
the  value  of  the  oil,  amounting  to  $5,709.10, 
with  interest,  less  a  credit  of  the  $1,000, 
should  be  allowed  her,  and  the  plaintiff 
was  given  judgment  for  $6,415.45. 

The  defoidant  appeals,  and  urges  that  the 
land  was  not  the  plaintiff's  homestead,  be- 
cause It  was  not  the  homestead  of  her  hus- 
band, who  was  the  head  of  tbe  family,  and 
who  obtained  another  homestead  In  1007; 
that  the  plaintiff  is  estopped  by  reason  of 
her  conduct;  tliat  the  equities  of  the  case 
are  against  her;  ttiat  the  action  Is  barred, 
and  improper  evidence  was  received  touch- 
ing the  running  of  the  statute  of  limitations. 

We  do  not  find  any  merit  In  the  last 
point,  and  hence  must  hold  that  Uie  finding 
of  the  court  as  to  bar  of  the  atatata  was 
well  anppotteA. 

The  remaining  questions  to  be  considered 
are  those  of  homestead  add  estoppel,  Uie  lat- 
ter f]f  these  embracing  tbe  qnestlon  of  the 
equities  of  the  case. 

It  is  argned  that  the  land  is  not  Che  plain- 
tUTs  homestead  because  the  bead  of  the 
family  acquired  another,  and  one  family  can- 
not have  two  homesteads  at  the  same  time, 
mte  land  from  which  tbe  oil  was  produced 
was  that  acquired  by  the  plaintiff  several 
years  after  her  husband  left,  and  was  add- 
ed to  and  became  a  part  ot  the  land  on  whidi 
she  continued  to  reside  wiUt  her  nine  chil- 
dren. While  it  is  true  ttiat  one  pmnn  or  one 
family  may  not  have  two  homesteads  at  one 
time,  it  is  of  Importance  to  note  that  tiie 
homestead  provision  of  our  Constitution  re- 
lates to  property  "occupied  as  a  residence 
by  the  fomily  of  the  owner."  Ckmst.  art 
15,  S9;  Oen.  Stat  1915,  S3825.  Of  course 
It  Is  ordinarily  the  duty  of  the  wife  to  take 
her  children  and  follow  the  husband  when 
he  desires  to  change  tbe  place  of  family 
residence,  but  here  we  have  no  evidence  that 
he  either  requested  or  desired  that  the  wife 
follow  him  to  any  new  location^  From  tbe 
plaintiff's  testimony  It  appears  that  after 
the  loss  of  her  first  husband  and  the  di- 
vorce of  the  second  she  bought  lots  7  and  8 
and  moved  on  the  land  with  her  children, 
and  two  or  three  years  thereafter  she  mar- 
ried B.  F.  Thompson,  and  shortly  after  the 
birth  of  ber  fourth  child  by  him  he  went 
away.  He  had  frequently  gone  away  for 
a  while  and  come  back.  When  he  left  "he 
said  that  be  was  going  out  West  to  hunt  a 
home  for  us,  and  when  he  got  located  that  he 
would  send  for  us."  But  he  neglected  to 
do  so.  During  all  tbe  years  of  his  absence 
the  widow  with  ber  children  occupied  the 
land  she  had  originally  purchased,  and  after 
1897  that  which  she  acquired  by  tax  deed, 
and  It  would  certainly  be  a  lamentable  re- 
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salt  if  we  were  compelled  to  bold  tliat  tbls 
peripatetic  husband  could  by  snch  ateence 
destroy  the  homestead  character  of  the  fami- 
ly residence.  In  Koods  t.  Rlttenbause,  28 
Kan.  *SGQ,  It  was  said: 

"In  many  states  the  homestead  exemption  It 
idven  to  the  owner  who  has  a  family,  or  to  the 
head  of  the  family ;  but  in  Kansas  it  is  given 
with  Bpecial  reference  to  the  family,  and  must 
be  occupied  by  the  family  as  a  residence."  28 
Kan.  3G.3. 

In  Withers  v.  Love,  T2  Kan.  140,  83  Pac. 
201.  3  L.  R.  A.  <N.  S.)  514,  In  deciding  the 
homestead  rights  of  a  husband  who  after 
his  wife  became  Insane  had  been  confined  in 
the  penitentiary,  some  of  his  children  still 
remaining  on  the  land,  It  was  said: 

"His  voluntary  absence  would  not  constitute 
an  abandtmoient  while  the  homestead  continued 
to  be  occupied  by  the  family.  •  •  72 
Kan.  160.  ^  Pac.  207,  S  L.  R.  A.  (N.  a)  S14. 

The  court  repeated  what  was  said  in  Morris 
T.  Ward,  5  Kan.  280: 

"The  homestead  was  not  intended  for  the  play 
and  sport  of  capricious  husbands  merely,  nor 
can  it  be  made  liable  for  his  weaknesses  or  mia- 
tbrtunea.  It  was  not  established  for  tlie  benefit 
of  the  husband  alone,  but  for  the  benefit  of  the 
family  and  of  society,  to  protect  the  family  from 
destitution  and  society  from  the  danger  of  her 
citizens  becoming  paupers."  72  Kan.  151,  83 
Pac.  208,  3  L.  R.  A.  (N.  S.)  514. 

Also  from  Helm  v.  Helm,  11  Kan.  19: 

"The  occupatioo  and  enjoyment  of  the  estate 
is  secured  to  her  against  any  act  of  her  husband 
or  of  creditors  without  her  consent.  If  her  hus- 
band abandons  her,  that  use  remains  to  her  and 
the  family.  With  or  without  her  huaoand,  the 
law  has  set  this  raoper^  apart  as  her  home." 
72  Kan.  ISl,  88  Pac.  208,  8  L.  R.  A.  (N.  S.) 
514. 

Again,  ftom  Obambera  t.  Gox,  28  Kan.  886: 

"Neither  Is  the  presence  of  both  husband  and 
wife  essential  to  the  existence  of  a  homestead. 
Though  one  may  have  abandoned  tiie  other,  yet 
either  may  have  die  children  to  care  for  and  be 
the  head  of  a  family,  and  occupy  a  homestead.** 
72  Kan.  102.  83  Psa  208.  3  L.  B.  A.  (N.  8.) 
S14. 

When  this  case  was  here  bef<n«  (93  Kan. 
72.  148  Pac.  430)  it  was  pointed  out  that  in 
tbft  syllabus  in  Withers  t.  Lore  U  was  ruled 
that: 

"So  long  as  the  wife  is  living  nothing  the  hus- 
band alone  can  do  or  suffer  to  be  done  will  estop 
either  of  them  from  claiming  the  homestead. ' 
72  Kan.  141.  88  Pac.  204.  8  L.  R.  A.  (N.  S.) 
514. 

[4]  But  we  are  confronted  with  the  finding 
that  the  hnsband  had  obtained  another  home- 
stead in  another  state,  and  21  Oyc.  606,  1> 
guoted: 

"If  the  debtor  acquires  a  new  domicile  or 
homestead,  he  thereby  loses  his  homestead  rights 
in  the  former  place  of  reddenoe.  •  «  •  " 

Also  Atdilaon  SavinsB  Bank  t.  Wheeler,  20 
Kan.  625: 

"This  is  OD  the  theory  that  a  man  or  the  head 
of  a  family  can  have  but  one  homestead  at  the 
same  time."   20  Kan.  630. 

The  trouble  about  this  argument  is  that 
It  is  not  Eugene  F.  Thompson  who  Is  claiming 
a  homestead  right  In  this  land,  but  the  wife, 
who  remained  there  with  her  children  and 
actually  occupied  it  as  a  residence.  But  It  Is 


8SU  that  in  all  bis  Oregon  land  proceedings 
Thompson  said  be  was  a  single  man,  and 
"divorces  are  too  easily  obtained  to  make  it 
necessary,  for  him  to  have  sworn  falsely." 
It  is  urged  that  if  his  statements  were  true, 
and  he  was  a  single  man,  then  the  plaintiff 
was  no  longer  a  married  woman,  and  his 
signatures  to  the  leases  and  deed  were  not 
necessary.  But  competent  proof  of  his  di- 
vorce is  not  before  os.  It  Is  suggested  that 
while  an  agent  and  the  attorneys  of  tbe  plain- 
tiff found  him  and  visited  and  talked  wlu 
him,  he  was  not  produced,  neither  was  his 
testimony  tak^  It  might  also  be  observed 
that  tbe  platntlif  did  not  evince  rery  mudi 
solidtude  about  learning  his  whereabonts 
from  his  relatives  who  could  have  given  her 
information.  The  me  clear  fact  remains, 
bowerer,  tbat  during  the  time  covered  b^  the 
transactions  involved  herein  tbls  land  was  tb» 
actual  homestead  oi  the  plaintiff  and  ber 
children.  It  was  never  abandoned  as  In 
Shay  V.  Bevis  Rode  Salt  Co.,  72  Kan.  208,  88 
Pac  202,  and  in  most  of  ttie  cases  therein 
dted.  A  homestead  cannot  be  alienated  with- 
out the  Joint  consent  of  husband  and  wife, 
while  that  relation  exists,  and  that  such 
relation  has  In  this  case  ceased  to  exist  has 
not  been  shown.  Hence  so  far  as  the  home- 
stead question  Is  concerned  there  Is  nothing 
In  tbe  record  to  overturn  the  conclusion  of 
the  trial  court  In  reference  to  Uie  land  in 
controversy. 

[I]  It  is  forclWy  argued  that,  having  been 
personally  cocnilaant  of  all  the  investments 
made  upon  ttie  strength  of  ber  conveyances 
and  familiar  with  all  tbe  operations  there- 
under, and  having  received  her  price  for  tlw 
Instmments  she  executed*  Bbe  is  equitably 
estopped  now  to  demand  anything  farther  bf 
way  of  omsideration  for  the  oU  i^ndaoed 
as  a  result  of  ber  lease  and  deed.  To  this 
it  is  reqionded  that  there  waa  no  Intent  to 
mislead,  and  tbat  the  grantees  in  the  instni* 
moits  dealt  with  their  eyes  o^en,  having 
Inquired  of  the  plaintiff,  who  told  them 
frankly  about  her  husband's  long  absence^ 
The  claim  tbat  she  was  defrauded  was  not 
smarted,  and  the  trial  court,  as  already 
indicated,  found  that  all  parties  acted  In  good 
faith.  Tbey  were  simply  left,  therefore,  in 
the  attitude  of  buying  and  selling  Instruments 
which  were  void  under  tbe  Cuustltutlou  and 
statute  and,  being  void,  could  convey  no 
rights,  and,  having  no  rights,  the  oil  was 
taken  by  the  defendant  wrongfully,  or  at 
least  without  legal  compensation.  Withers 
V.  Love,  72  Kan.  140.  83  Paa  204,  3  L.  R  A. 
(N.  S.)  614. 

The  trial  court  deemed  it  equitable.  In  view 
of  the  expenditures  made  and  the  cost  of  pro- 
duction, to  allow  the  plaintiff  but  one-tenth 
of  the  value  of  the  oil  produced  by  Mllliktn, 
and  under  the  circumstances  it  is  held  that 
this  ruling  constituted  no  error  of  wblcfti  the 
defendant  can  complain. 

[I]  The  plaintiff  has  filed  a  cross-appeal, 
and  complains  that  the  ex[>enae  of  drilling 
the  dry  bole  was  counted  in  fixing  Uie  amonnt 
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to  be  fdlowed  the  plaintiff,  and  tor  the  refusal 
to  make  additioiial  Undings  and  to  grant  a 
new  trial.  We  hare  examined  the  record, 
and  find  no  error  covered  hy  the  cross-appeal 
of  which  the  plaintiff  can  Justly  oom^aln. 
The  judgment  Is  affirmed. 

JOHNSTON,  O.  J.,  and  BURGH.  UASON, 
PORTER,  and  MARSHAIjU  JJ^  ocmcar, 

DAWSON,  J.,  dissents. 

WBST,  J.  (dissenting).  The  plaintiff  oo- 
-cnplee  the  anomalous  position  of  aaklng  to 
recover  for  wbat  she  has  already  sold  the 
defendant  and  been  paid  for.  If  she  were 
presenting  a  question  of  homestead  occupancy 
or  right  of  possession,  or  eren  one  for  the 
cancellation  of  a  lease  or  deed,  the  essential 
unfairness  would  not  be  so  apparent  She 
Toluntarlly  executed  the  conveyances,  she  re- 
ceived all  she  asked  therefor,  year  after  year 
she  watdied  with  full  knowledge  the  invest* 
ment  of  the  defendant's  capital  on  the 
strength  of  such  conveyances,  and  because  the 
thing  turned  out  more  proQierously  than  was 
foreseen,  she  now  seeks  to  make  lilm  pay  her 
all  the  proceeds,  and  lus  been  gLv&i  ludgment 
for  a  porti<H)  thereot  When  she  executed  the 
instruments  she  said  In  effect  and  In  eaulty 
that,  although  they  might  be  void  in  law, 
she  would  treat  them  as  TOlld.  During 
every  day  she  watdied  the  work  she  added  to 
such  agreement  the  weight  of  her  aoaule»- 
cence,  a  continuing  reassurance  to  the  de- 
fendant that  she  would  keep  her  word.  Of 
course  the  husband  mlgjit  return  and  sue, 
or  she  mU^ht  die  and  the  idilldren  sue,  but 
as  for  hersdf  the  merest  and  commonest 
honesty  dioald  impel,  as  the  courts  should 
compel,  her  to  keep  faltlL  Neither  the  doctrine 
of  clean  hands  nor  the  decisions  of  this  court 
hold  out  a  reward  under  such  drcnmstances. 
McAlpine  V.  Powell,  44  Kan.  411.  24  Pac.  358 ; 
Sellers  v.  Gay,  S3  Kan.  354.  36  Pac  744; 
Adlms  T.  Gilbert.  87  Kan.  273,  72  Pac.  789, 
lOD  Am.  St  Bep.  466;  and  especially  Shay  t. 
Bevls  Rock  Salt  Ca,  72  Kan.  208.  83  Pa&  202. 
Ta  the  tormer  <^dn}on  It  was  said  (93  Kan. 
77,  143  Pac.  432): 

"Upon  a  full  trial  of  tbe  facts  in  this  case 
it  may  develop  that  the  plaintiff  Is  estopped  by 
her  condact" 

Hiat  prophecy  has,  to  my  mind,  become  a 
reality. 


WINBIGLEB  V.  CUFT. 

8TAXB  ex  reL  DAT,  Co.  Atty.,  v.  SAME. 

(Nob.  214«d,  21461.) 

(Supreme  Court  of  Eangas.   April  6,  1918.  Re- 
hearing Denied  May  16,  1918.) 

(Svllabut  bv  the  Court.) 

L  Nuibancb  «=»1  —  Ck>NnuoT  or  Busnnsa  — 

PBIVATE  and  POBLia  NmSANCE. 
A  business  ma;  be  conducted  under  condi- 
tions which  will  constitute  It  a  private  as  well 
as  a  public  nuisance. 


2.  NUIOAHCB  4eEo32— PBIVATK  NUIBAnCE— Ac- 

non  roB  InjtmorzoN— DEmnaxa  to  Pbtz* 

TION. 

On  the  facts  stated  in  the  opinion,  it  was 
error  to  sustain  a  diamurrer  to  the  petition  in  a 
snit  brought  by  an  &idividual  to  enjoin  the  keep- 
ing of  a  horse  and  mi)le  market  In  close  proximi- 
ty to  his  residence. 

3.  NviSANOB  «=»84  —  PnBXJO  NnuAircE  — 

HOBSB  AND  MUU  BfARKZT. 

In  an  action  by  the  state  on  the  rdation  of 
the  county  attorney,  it  is  fteld  that  the  evidence 
was  sufficient  to  justify  a  finding  that  a  horse 
and  mule  market  conducted  txj  die  defendant 
constituted  a  public  nuisance. 

Appeal    from    District    Conr^  Harpw 

County. 

Action  by  0.  W.  Wlnblgler  against  Jolm 
Glift  to  enjoin  a  private  nuisance.  Demur- 
rer to  petition  sustained,  and  plaintiff  ap- 
peals.  Reversed  and  remanded,  with  direc- 
tions to  overrule  the  donurrer.  Action  by 
the  State,  on  the  relatkm  of  Vernon  Day, 
County  Attorney,  against  John  Clift  to  en- 
join a  public  aolsance.  Judgment  tor  plain- 
tiff, and  defendant  appeals.  Afflnned. 

Donald  Mulr  and  O.  Wilcox,  both  of 
Anthray,  for  appeHants.  George  E.  UcMa- 
bon,  of  Anthony,  and  Donald  V.  Beed,  of 
Harper,  tar  uvellees. 

PORTKB.  J.  niese  cases  Involve  gnbstan- 
tlally  the  same  facts,  and  have  been  submit- 
ted together.  In  the  first  Dr.  O.  W.  Wln- 
bl^tw  seeks  to  enjoin  as  a  private  nuisance 
the  malnt^ance  of  a  horse  and  mule  mar* 
ket  across  the  street  from  his  residence  In 
the  dty  of  Harper.  The  court  mstolned  a 
demurrer  to  his  i>etltion,  and  he  appeals. 
The  second  salt  was  brought  by  the  state  on 
the  relation  of  the  county  attorney  to  enjoin 
the  defendant  from  maintaining  the  place  on 
the  ground  that  It  c<mstitutes  a  public  nni- 
sance.  The  court  found  against  the  defend- 
ant, and  ordered  the  nuisance  abated,  from 
which  judgment  he  appeals. 

The  pefltlon  of  Dr.  WlnbWer  to  which  the 
court  sustained  a  demurrer  alleges  that  he 
owns  and  resides  In  a  dwelling  house  on 
three  lots  In  the  city  of  Harper  ^tnated  in 
one  of  the  desirable  residence  districts;  that 
the  defendant  Is  the  owner  of  a  half  block 
immediately  east  of  the  plalntUTs  residence, 
separated  by  a  street  80  fbet  wide,  qpon 
which  the  defendant  maintains  a  horse  and 
mule  maifeet  and  that  fbr  several  months 
he  has  maintained  a  corral  or  pea  extoiding 
io  the  street  In  the  direction  of  the  plaln- 
tUFs  residence.  In  which  he  keeps  and  feeds 
fran  SO  to  ISO  mules  and  horses,  permitting 
them  to  remain  there  for  sndli  a  length  of 
time  that  manure  and  flitb  accumulates  in 
great  quantities,  causing  a  noxious  stench 
to  permeate  plaintiff's  dweHtng.  Injuring  the 
health  of  the  plaintiff  and  his  fan^y,  and 
depriving  them  of  the  comforts  of  his  home; 
that  the  filth  attracts  large  swarms  of  flies, 
whldi  infest  plaintiff's  home;  that  the  hors- 
es and  mules  are  viable  from  the  living 
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room  of  the  plalntUTs  residence,  and  are 
constantly  Indulging  In  unslgbtly  practices, 
by  reason  of  whi(A  i>lalntlff's  home  I0  ren- 
dered almost  uninhabitable. 

[1]  The  demurrer  was  sustained  solely  up- 
on the  gronnd  that  the  petition  shows  a  pub* 
He  nuisance,  and  that  the  plaintiff  has  no 
right  to  maintain  a  suit  to  abate  It.  The 
principal  case  relied  upon  in  support  of  the 
ruling  Is  Jones  v.  Chanute,  63  Kan.  243,  65 
Pac.  243,  which  was  an  action  to  abate  a 
nuisance  caused  by  filth  flowing  from  a  ho- 
tel Into  an  open  sewer,  and  where  it  was 
held  that  owners  of  property  along  the  sew- 
er could  not  maintain  an  iujimctlon.  A. 
more  recent  case  relied  upon  by  defendant 
la  Drydea  t.  Pnrdy.  97  Kan.  C8,  154  Pac. 
221,  where  the  plaintiff  sought  to  enjoin  the 
proprietor  of  a  livery  stable  from  placing 
buggies  in  the  street  In  front  of  his  house; 
bis  coiftention  being  that  be  suffered  annoy- 
ance and  Inconvenience  In  a  manner  differ- 
ent from  that  of  the  general  public,  because 
the  vehicles  Interfered  with  his  view  of  the 
public  street  It  was  held  that  he  failed 
to  show  that  he  suffered  Inconvenience  dif- 
ferent in  kind  from  that  of  the  public,  and 
that  the  action  could  not  be  maintained. 

In  Venard  v.  Cross,  8  Kan.  24S,  the  opin- 
ion quotes  from  Ashby  v.  White,  1  Smith, 
Lead.  Cas.  364,  where  It  was  said: 

"There  are  cases  in  which  the  act  done  ia  a 
grievance  to  the  entire  community,  no  one  of 
whom  is  injured  by  it  more  than  another  in  the 
kind  ot  Injury,  though  one  may  be  much  more 
injured  than  another  in  degree.  In  such  a  case 
the  mode  of  punishing  the  wrongdoer  is  by  in- 
dictment, end  by  Indictment  only.  Still,  if  any 
person  has  sustained  a  particalar  injury  there- 
from, beyond  that  of  bis  fellow  citizens  (and  dif- 
fering in  kind),  he  may  maintain  an  action  in 
rM|)ect  of  that  particular  damnification,"  Page 

Nuisances  are  sometimes  private  as  well 
as  public,  and  we  think  the  nuisance  com- 
plained of  here  was  both. 

"The  number  of  persons  who  are  specially  in- 
jured by  a  nuiaance  does  not  affect  the  right 
of  action  for  such  injury,  or  make  their  injury 
identical  with  that  of  the  public  at  large,  but 
any  of  such  persons  may  maintaio  an  action 
for  the  nuisance;  and  the  fact  that  several  per- 
sons Join  in  a  suit  to  abate  a  public  nuisance 
does  not  show  that  each  of  them  may  not  have 
sustained  such  special  injury  as  eatttiM  him  to 
relief."   29  Cyc.  1213. 

In  Stotler  v.  Bochelle,  83  Kan.  86,  109 
Pac.  788,  29  I/.  R.  A.  (S.  S.)  49,  the  plaintiff 
sought  to  enjoin  the  maintenance  of  a  can- 
cer hospital  on  property  adjacent  to  her 
residence,  and  because  her  family  was  fre- 
quently subjected  to  the  annoyance  of  see- 
ing patients  afflicted  with  the  disease  walk- 
ing about  the  premises,  and  because  there 
was  evidence  that  offensive  odors  resulting 
from  the  disease  Itself,  and  from  disinfect- 
ants used  on  account  of  It,  might  reach  the 
occupants  of  neighboring  dwellings,  it  was 
held  that  the  plaintiff  had  such  a  peculiar 
Interest  In  tlie  relief  sought  aa  to  enable  her 
to  maintain  the  action.  It  was  said  In  the 
opinion: 


"The  injury  need  not  extend  beyond  annoy- 
ance, if  in  view  of  all  the  facts  it  is  unreason- 
able. For  instance,  offensive  odors,  although 
not  injuries  to  health,  have  often  been  hdd  to 
constitute  sufficient  ground  for  injunction."  83 
Kan.  88, 100  Pac.  789,  29  L.  B.1C.  (N.  8.)  49. 

See.  also.  State  r.  Undsay,  86  Kan.  79, 
U6  Pac  207,  86  L.  B.  A.  (N.  S.)  810.  where 
the  court  enjoined  the  maintenance  of  a 
private  hoivital  for  inrnne  on  the  croond 
that  the  character  of  the  inmates  caused 
fear,  and  dlltuibed  the  quiet  and  peace  ot 
the  community. 

[2]  There  la  Bome  conflict  in  the  decWona 
upon  the  queathm,  bat  each  case  d^ienda 
lai^ly  npoa  tta  own  facts.  Broadly  apeak- 
tag.  In  order  to  constitute  a  private  nuisance 
the  individual  complaining  must  suffer  an* 
noyance  or  inconvenience  different  in  kind 
from  that  sustained  by  the  public  generally, 
and  not  merely  in  a  different  degree.  Id 
this  case  the  petition  alleged  facts  which.  In 
our  opinion,  showed  the  existence  of  a  pri- 
vate nuisance  as  welt  as  one  that  might  up- 
on  the  same  facts  constltnte  a  public  nui- 
sance. By  reason  of  the  close  proximity  of 
plaintiff's  residence  to  the  place  where  the 
defendant  carried  on  the  business  In  the 
manner  alleged  in  the  petition,  not  only  the 
health  of  plaintiff  and  his  family  was  en- 
dangered, but  unbearable  conditions  were 
shown  which  must  naturally  have  caused  the 
plaintiff's  family  to  suffer  annoyance  dif- 
fering not  alone  in  degree,  but  in  character, 
from  that  sustained  by  the  public  generally. 
The  petition  stated  a  cause  of  action,  and  It 
was  error  to  sustain  the  demurrer. 

[3]  In  the  case  brought  by  the  state  on  the 
relation  of  the  county  attorney,  the  court 
made  findings  of  fact.  Js'o  good  purpose 
would  be  served  by  setting  out  the  findings 
in  full.  The  court  finds  the  conditions  to  be 
practically  the  same  as  those  alleged  in  the 
petition  in  the  case  brought  by  Dr.  WInbig- 
ler,  and  finds  that  a  large  number  of  people 
residing  in  the  vldnity  are  injuriously  af- 
fected by  the  maintenance  of  the  corral,  and 
that  the  stench  arising  therefrom  Is  distrib- 
uted over  the  neighborhood.  The  findings 
show  there  are  no  residences  on  the  east 
half  of  the  block  In  which  defendant's  busi- 
ness is  conducted;  but  that  immediately 
west  of  his  property  there  are  four  resi- 
dences. Including  that  of  Dr.  Wlnblgler,  and 
In  the  block  north  of  that  there  are  four  oth- 
ers. The  findings  show  that  the  conditions 
resulting  from  the  manner  In  which  defend- 
ant's business  is  carried  on  constitute  a  pub- 
lic nuisance.  There  was  abundant  evidence 
to  sustain  the  findings.  As  already  observ- 
ed, notwithstanding  the  fact  that  a  business 
may  be  conducted  In  a  manner  so  that  it 
constitutes  a  private  nuisance  to  one  or  more 
individuals,  it  may  at  the  same  time  consti- 
tute a  public  nuisance. 

The  defendant  objected  to  the  lntrodu<^ott 
at  an  affidavit  made  by  Dr,  Hays,  county 
health  <^cer,  which  waa  intended  for  use 
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Is  the  Wintdtfter  GRse.  Dr.  Hays  waa  confin- 
ed to  Us  boose  with  sickness  at  the  Ume  tlie 
ifdsTlt  was  made,  and  died  before  the  case 
brought  by  the  county  attorney  was  tried. 
Wbile  not  taken  for  use  In  this  particular 
esse.  It  related  to  the  facts  about  which  the 
court  was  InTestlgatlDg,  and  was  used  on  .the 
motion  for  a  temporary  injunction,  where 
affidarlts  are  competent.  We  do  not  regard 
tbe  matter  as  of  much  Importance,  for  the 
reason  that  the  case  was  tried  by  ttie  court, 
tnd  there  was  sufficient  evidence  aside  from 
the  affidavit  to  support  the  findings  and 
lodgment.  It  is  claimed  the  court  erred  in 
allowing  the  probate  Judge  to  testify  In  re- 
buttal and  state  the  testimony  given  by  tbe 
defendant  on  the  hearing  for  a  temporary 
restraining  order  in  the  other  case.  The 
testlnony  which  the  defendant  gave  In  the 
other  case  was  Mnnpetent  against  him  as 
shon-ing  declarations  or  admissions  against 
interest;  and  besides,  tbe  testimony  of  tbe 
probate  Judge  which  related  to  the  number 
of  mules  kept  at  the  place  was  largely  c\unu- 
latlve. 

Before  the  court  announced  Its  decision 
tbe  defendant  requested  additional  findings 
and  submitted  a  number  of  special  Interrog- 
atories, asking  the  court  to  answer  them. 
Of  course,  the  court  was  not  required  to  an- 
swer special  Interrogatories.  Lumber  Co.  v. 
fiuisell,  93  Kan.  521,  144  Pac.  SIO.  The  flnd- 
iDgs  made  were  very  full  and  complete,  and 
the  refusal  to  state  the  additional  findings 
could  not  have  been  prejudicial  to  defendant. 

In  the  Winbigler  Case  the  judgment  is  re- 
rersed,  and  the  cause  remanded,  with  dlrec- 
Uons  to  overrule  the  demurrer.  The  Judg- 
ment in  the  case  brought  by  the  state  la  af- 
flmed.   All  the  Justices  concurring. 


STATB  ex  rel.  BRASHEAR  v.  DISTRICT 
COt  RT  OF  SECOND  JUDICIAL  DIS- 
TRICT IN  AND  FOR  SILVER  BOW 
COCNTT  et  al.   (No.  4200.) 

(Supreme  Oonrt  of  Montana.   April  10,  1018.) 

1.  Intozicatihq  Liquobs  ^=3279— Nuisance 

— I N  JU  SCTION— CONTEBIPT— pBOor. 

In  contempt  proceedings  for  violation  of  an 
Injunction  pendente  Htc  against  a  liquor  nni- 
nnce.  imied  ex  imrte  on  an  allegation  In  the 
complaint  on  which  issue  has  not  been  joined 
tb&t  defendant  w«a  the  owner  or  manager  of  the 
place,  the  order  for  injunction  cannot  be  taken 
«D  ceTtiorari,  as  adjudication  of  the  fact  al< 

2.  Intoxicatiso  Liquobs  «»279— NnlSAHCK 
— IsjUNCTioN — CoNTiM  FT— Evidence. 

In  contempt  proceedinga  for  violation  of  sn 
injunction  restratning  defendant,  as  owner  of  a 
■aloon,  from  selling  liquor  to  women  therein, 
«Ti(lence  held  insufficient  to  show  defeadant  was 
ovnei  or  manager  or  In  authority  over  the 
place. 

Original  proceedings  by  tbe  State,  im  the 
relation  of  Pan«y  BnuOiear,  against  tiie  Dis- 
trict Court  of  the  Second  Judicial  District  in 
and  for  Sllvex'  Bow  County  and  Jeremiah  J. 


I^nchf  jndce  thereof,  to  annul  an  order  of 
such  court  finding  relatrlx  guilty  of  contempt 
for  violating  an  Injunction.   Order  annulled. 

Canning  &  Oeagan,  of  Bntte,  for  relator. 
Jos.  R.  Jackson,  N.  A.  Roterlng,  Frank  L. 
Biley,  and  A.  C  McDantels.  all  of  Butte,  for 
respondents. 

SANNER,  J.  Under  and  by  virtue  of  chap- 
ter  05,  Session  Laws  of  1017,  the  district 
conrt  of  Silver  Bow  county  Issued  an  injunc- 
tlon  pendente  lite,  restraining  Pansy  Bra- 
shear,  as  owner,  agent,  or  manager,  Thcontis 
L.  Carson,  aa  record  owner,  and  J.  A.  O'Nell. 
as  reputed  owner,  from  suffering  or  permit- 
ting the  use  of  a  certain  saloon  and  dance 
hall  iMar  Bntt^  known  as  "O'Nell's  Place." 
as  a  place  where  female  persons  are  per- 
mitted to  be  and  remain  for  the  purpose  of 
being  there  supplied  with  Intoxicating  llg- 
uor.  nils  Mder  was  made  without  notice  up- 
on  a  verified  com^alnt  filed  on  behalf  of  the 
state  of  Montana  by  the  county  attorney  of 
Silver  Bow  conn^,  and  toother  with  the 
summonB  and  a  ca^y  o£  tbe  complaint  was 
served  upon  Braahear.  Thereafter  an  affi- 
davit was  flled,  averring  that  Brashear,  not- 
withstanding said  order  which  was  then  in 
full  fbrce  and  effect,  did  on  January  27, 191S, 
suffer  and  permit  female  persons  to  be  and  re- 
main in  said  place  for  tbe  purpose  of  being 
supplied  with  liquor,  and  who  were  so  sup- 
plied, and  aslilng  that  she  be  cited  to  show 
cause  why  she  should  not  be  punished  for 
contempt  A  citation  Issued.  Brashear  ap- 
peared and  entered  a  plea  of  not  guilty.  A 
hearing  was  had,  witnesses  were  sworn  and 
examined,  and  It  resulted  in  a  final  order, 
made  on  March  4,  1018,  adjudging  that  Bra- 
shear had  been  guilty  of  contempt  as 
charged,  and  that  she  should  pay  a  fine  of 
$200,  or,  In  default  of  such  payment,  be  con- 
fined in  the  county  jail  of  Silver  Bow  county 
one  day  for  each  $2  of  such  fine. 

[t,21  This  order  Brashear  seeks  to  have 
annulled,  upon  the  ground  that  no  substantial 
evidence  was  presented  to  support  it.  We 
think  her  contention  Is  sustained  by  the  rec- 
ord, and  In  effect  admitted  by  the  briefs  of 
respondents.  The  Injunction  order  Issued  ex 
parte  upon  the  allegation  of  the  complaint, 
still  subject  to  Joinder  of  is.sue,  that  she  was 
an  owner  or  manager  of  Ihe  place,  was  not 
and  could  not  be  an  adjudication  of  that  fact 
for  the  purposes  of  this  proceeding.  She  was 
enjoined  from  "suffering  or  permitting"  the 
use  of  the  place  for  the  prohibited  purpose, 
and  by  no  stretch  of  the  imagination  could 
she  be  guilty  of  violating  the  order,  that  Is, 
of  "suffering  or  permitting"  such  use  unless, 
as  a  perscm  In  authority  over  the  place,  she 
had  tbe  power  to  "suffer  or  permit"  ^at 
this  was  the  case  doea  not  appear.  She  nei- 
ther solicited,  sold,  served,  or  received  pay 
for,  any  drinks.   She  directed  nothing,  snf- 
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fered  nothing,  permitted  nothing,  so  far  as 
the  conduct  of  the  place  was  concerned.  She 
was  there  apparently  as  others  were  there, 
and  drank  as  others  drank.  One  witness, 
asked:  "Who  runs  the  place,  if  you  know?" 
answered,  "Why,  so  far  as  I  know.  Miss 
Brashear  runs  it"  How  far  be  knew  we  are 
not  advised,  further  than  that  he  says,  "I 
saw  her  buy  a  drink,  and  she  didn't  ofter  to 
give  any  money  In  payment  for  it"  This  is 
absolutely  all,  and  to  call  it  "clear  proor* 
snfilcient  to  Justify  adjudication  In  contempt 
would  reQuire  a  different  standard  of  Judg- 
ment than  any  that  has  yet  found  favor  with 
courts. 

The  order  complained  of  la  annulled. 

BKANTLT,  O.  3^  and  HOLLOWAY,  J., 
concur. 


SFATB  ez  red.  VAN  et  aL  t.  DISTBICTT 
COURT  OF  FOURTEENTH  JUDICIAL. 
DISTRICT  IN  AND  FOR  WHSATLAND 
COUNTY  rt  aL    (Na  4196.) 

(Supreme  Court  of  Montana,  April  19,  191&) 

1.  Bail  77(1)— Bon  d»—Po webs  of  Cotner. 

Since  the  Code  contains  no  other  proTisions 
r^arding  forfeiture  of  bail  bonds  and  proceed- 
ings for  collection  of  penalties  than  Roy.  Codes, 
IS  M67-017S.  those  aume  define  the  court's  pow- 
er, and  are  the  ezdusiTe  guide  as  to  mode  of 
exercising  it 

2.  Bail  —  Bonds  —  Collection  vbom 

StrSETIEB. 

Under  Rev.  Codes,  {§  9468,  9471.  authorizing 
summar;  judgment  of  forfeiture  (k  bail  bond, 
and  authorizing  proceedings  to  be  taken  to  re- 
cover judgment  against  the  snretles,  the  court 
is  wh<^T  without  power  to  render  judgment 
summarily  against  sureties  on  ball  bonds. 
S.  Cebtioeabi  ^95(1)— Existence  or  Otheb 
RsiUDT — "Judquent  in  Action  or  Spe- 
cial Pbocbidikq  in  Distbxot  Coubt." 
Certiorari  Is  the  proper  nanedy  of  sureties 
on  a  bail  bond  against  whom  summary  judg- 
ment has  been  entered,  since,  though  the  judg- 
ment is  final,  it  is  not  "a  Judgtoent  in  action 
or  special  proceeding  in  the  district  court" 
appealable  under  Ber.  Codes,  |  7098,  and  there 
is  no  other  plain,  speedy  and  adequate  remedy, 
which,  under  section  7203,  would  preclude  cer- 
tiorari. 

Oerttorarl  by  the  State,  on  relation  of  Oli- 
ver and  Anna  Tan,  to  the  Fourteenth  Judl- 
dal  Dlatrict  Court  of  Wheatland  County  and 
John  A.  Matthews,  Judge,  to  annul  a  judg- 
ment Judgment  annulled. 

Thos.  M.  Mum,  of  Baker,  for  relators.  L. 
D.  Glenn,  of  Harlowton,  for  respondents. 

BRANTLY,  C.  J.  Certiorari.  On  July  11, 
1917,  one  Roderick  K.  McLeod  was  charged 
by  information  by  the  county  attorney  of 
Wheatland  county  with  the  crime  of  arson 
in  the  first  degree.  He  was  then  confined  In 
the  county  Jail.  Later  he  was  released  on 
bail  In  the  sum  of  f2,(XX);  the  relators  here- 
in becoming  his  sureties.  After  one  or  more 


postponements,  bis  trial  was  fixed  for  Jan- 
uary 16,  1918,  but  he  failed  to  appear  accord- 
ing to  the  condition  of  his  bond.  Thereupon 
the  court  declared  his  bond  forfeited  and 
summarily  rendered  and  caused  to  be  enter- 
ed Judgment  against  the  relators  for  tbe 
amount  thereof.  This  proceeding  was  there- 
upon Instituted  by  them  to  have  the  Judgment 
annulled  on  the  ground  that  the  court  was 
without  Jurisdiction  to  render  It 

[t,t]  The  procedure  for  the  forfeiture  of 
bail  bonds,  the  fixing  of  the  liability  of  the 
sureties,  and  the  enforcement  of  the  oollec- 
tton  of  the  amount  of  the  penalty  are  found 
In  article  7,  of  chapter  1,  title  12,  of  part  2 
of  the  Revised  Codes.  Since  the  Codes  con- 
tain no  other  provisions  on  the  subject  those 
found  In  this  chapter  must  be  lotted  to  by 
the  courts  as  defining  the  ext^it  of  tbefr 
power  and  as  the  exclusive  guide  as  to  the 
mode  of  ezerdslng  It.  The  provisions  perti- 
nent here  are  found  In  sections  9468  and 
9471,  which  are  as  follows : 

"Sec.  9468.  When  any  person  under  b<md  or 
undertaking  In  any  criminal  action  or  pro- 
ceeding, either  to  appear  and  answer,  or  to  pros- 
ecute  an  appeal,  or  to  testify  in  any  court  fsUs 
to  perform  the  condition  of  such  bond  or  under- 
taldng,  bis -default  must  be  entered  In  the  miu- 
utes,  and  judgment  entered  agalost  him  for  the 
amount  of  such  bond  or  undertaking,  and  pto> 
ceodings  may  be  taken  to  recover  Judgment 
against  any  or  all  of  the  sureties  thereto  in  any 
court  having  jurisdiction." 

"Sea  »17l  If  the  foiteitnre  is  not  discharged, 
ai  provided  in  this  article,  the  county  attorney 
may  at  any  time  proceed  by  action  only  against 
the  bail  upon  their  undertuing." 

The  fmmer  sectim  in  express  terms  ao- 
tborlxea  the  summary  entry  ot  judgment 
against  the  person  under  bail  wh^  he  has 
incurred  forfeiture^  but  with  regard  to  the 
sureties  goes  no  further  than  to  anthMdse 
proceedings  In  any  court  having  Jurisdiction. 
The  latter  authorizes  the  county  attorn^  to 
proceed  against  the  snretles  by  action  only. 
If  the  forfeiture  has  not  In  the  meantime 
been  discharged  as  provided  elsewhere  in 
the  chapter.  Section  0469.  In  view  of  these 
explicit  provisions,  the  court  was  wholly 
without  iK>wer  to  render  the  judgment  sum- 
marily. 

[8]  No  question  Is  pres^ted  as  to  wheth- 
er the  relators  have  Invoked  the  proper  rem- 
edy. It  is  clear,  however,  that  an  appeal 
does  not  lie,  because,  though  the  Judgment  la 
final,  It  is  not  "a  Judgment  entered  In  an  ac- 
tion or  special  proceedings  commenced  In  a 
district  court,  or  brought  Into  a  district 
court  from  another  court."  Revised  Codes, 
I  7098.  Neither  is  there  any  other  plain, 
speedy,  and  adequate  remedy.  Rev.  Codes, 
i  7203.  Certiorari  Is  therefqre  the  proper 
remedy. 

The  judgment  Is  annulled. 

SANNER  and  HOLLOWAY,  JJ.,  coDCar. 
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CHICAGO,  M.  &  ST.  P.  RY.  CO.  v.  POLAND, 
County  aVeaaurer,  et  al.    (No.  3882.) 

(Supreme  Court  of  Montana.   March  2S,  1918.) 

1.  Railroads  $=»17S— Special  AssBBSUBnTB 
—Railway  Easements— Sale. 

If  railway  right  of  way  easement  or  the 
land  snbserrlent  thereto,  could  be  lawfully  as- 

Bessed  for  adjacent  Btfeet  paving,  the  ctwrac- 
ter  of  ItB  use  would  not  necessarily  prevoit  sale 
for  failure  to  pay  the  assessment. 

2.  Municipal  Corpobationb  ®=»425(3)— As- 

SESSMEJfTS— RaILBOAD  RiOHT  OF  WAT — 
'*LOT  OB  PaBCEL  of  liAIVD." 

A  railroad  ri^ht  of  way  ii  aubject  to  as- 

eeesment  for  special  improvements  under  Laws 
1933,  c.  89,  for,  under  section  14,  the  term  "lot 
or  parcel  of  land"  is  deemed  to  include  a  rail- 
road right  of  way  held  as  an  easement. 

8.  Railboads  ^»76  —  Railroad  Right  of 
Wat. 

A  railroad  right  of  way  easement  over  a 
public  street  is  a  mere  incorporeal  hereditament, 
or  naked  right  of  passa^^e  shared  by  the  rail- 
road with  the  gemeral  public,  because  impressed 
DDon  an  open  atreet,  tba  fee  to  which  la  in 
the  public. 

4.  Municipal  Cobpobations  ^b429  — Spb- 

CIAL  ASSESSlfENTS — RAILWAY  EABEUBHTS— 

"Abutting  upon  Stbeet." 
That  part  of  a  railroad  right  of  way  ease- 
ment crossing  diagonally  over  public  atreet  was 
not  assessable  for  oanng  such  street,  under 
Laws  1913,  c.  89,  S  14,  by  the  foot  frontage 
method  of  assessment,  since  the  easement  could 
not  abut  upon  anything. 

6.  MUNICZFAI,  OOBPOBATIONB  «S9429— SFKCIAL 

AaaEBBMMTB— Railway  Rioht  or  Way— 

"Ablttiwo  upon  Btbebt." 
That  part  of  a  railroad  right  of  way  cross- 
ing diagonally  over  public  street  was  not  as- 
sessable for  paving  such  street,  under  I>awB 
1913,  &  80.  I  14,  by  the  foot  frontage  method 
of  aBsessment,  since  the  land  did  not  abat  on 
the  street,  bnt  waa  a  part  of  it. 

6.  Municipal  CoBPOBA-nons  4s»426(3)— Spe> 

ClAL  ABSEaSMENTS—RAILWAT  EaBEMBNTS— 

•'Phopebty  Owned  ob  Contbolleo." 
That  part  of  a  railroad  right  of  way  cross- 
ing diagonally  over  public  street  was  not  as- 
sessable for  paving  such  street,  under  Laws 
1913,  c.  89,  §  14,  smce  the  land  was  not  "prop- 
erty owned  or  controlled"  by  the  railroad,  as 
fs  prerequisite  to  assessment,  but  by  the  public. 

Appeal  from  District  Court,  Fergus  Coun- 
ty ;  Ro7  JEG.  Ayars,  Judga 

Suit  by  the  Chicago,  Milwaukee  ft  St.  Paul 
Railway  Company  against  Rnfns  G.  Poland, 
Treasurer  of  Fergus  County,  and  another. 
Decree  for  lAalntiff,  and  defendants  appeal. 
AfDrmed. 

Oscar  O.  Mueller,  of  Lewlstown,  and  I.  B. 
Kirbland.  of  Spokanei  Wasb.,  for  appellants. 
Rudolf  Von  Tobel,  of  Lewiatown,  for  re- 
spondent 

BANNER,  J.  Appeal  from  a  Judgment  en- 
joining the  sale  of  certain  property  for  a  de- 
linquent special  improvement  district  assesa- 
ment.  The  material  facts  are:  Tbat  under 
the  authority  of  chapter  89,  Session  Laws 
1913,  the  city  of  Lewiston  created  special  im- 
provement district  Na  9  for  the  purpose  of 


paving  Main  street  to  where  It  Intersects 
Miller  street  and  the  Chicago,  Milwaukee  ft 
St  Paul  Railway  crossing  at  that  point;  the 
exterior  boundaries  of  the  district  Include 
sudi  into-sectioii  and  tbey  marie  the  end  of 
the  paving  In  that  direction;  the  baris 
adopted  for  apportioning  the  cost  of  the  Im- 
provement was  front  footage,  and  the  re- 
spondent declined  to  pay  the  assessment  lev. 
ied  against  the  prapevty  here  involved ;  that 
pT<^>ert7  Is  in  and  Is  a  portion  of  Main 
street,  bnt  it  is  Impressed  with  an  ouement 
In  favor  at  the  respondent,  for  railway  rigbt 
of  way,  and  tbe  Question  presoited  is  wheth- 
er this  tract  is  subject  to  the  sale  herein  pro- 
posed. The  situation  Is  shown  by  the  follow- 
ing sketch,  the  tract  A,  B,  C,  D,  being  the 
bone  of  contention: 


L 


5t. 


r 


A  noticeable  feature  of  the  case  is  that  the 
subject  of  the  proposed  sale  la  the  tract  A, 
6,  C,  D  Itself,  not  tbe  easement  or  right  of 
way  enjoyed  by  the  respondent,  and  the  re- 
spondent contends,  as  the  district  court  held, 
that  the  sale  is  not  permissible  because:  (a) 
Neither  tbe  tract  itself  nor  tbe  respondent's 
interest  therein  borders  or  abuts  upon  the 
street ;  (b)  the  property  assessed  and  sought 
to  be  sold  is  not  owned  or  controlled  by  the 
respondent;  (c)  the  continuous  service  of  a 
railroad  Is  of  such  paramount  public  impor- 
tance that  a  portion  of  the  right  of  way  can- 
not be  sold  to  pay  an  assessment  of  this 
kind. 

[1]  By  section  14  of  the  act  relating  to  spe- 
cial iroprovemmt  districts  (chapter  89,  su- 
pra) one  of  two  methods  of  assessment  for 
paying  tbe  cost  of  tbe  improvements  may  be 
pursued,  viz.  by  area,  the  city  assuming  or 
not,  as  It  chooses,  the  cost  of  the  street  and 
alley  Intersections,  or  by  foot  frontage,  ap- 
portioning the  cost  to  each  lot  or  parcel  of 
land  within  the  district  "bordering  or  abut- 
ting upon  street  or  streets  whereon  or  where- 
in the  improvement  has  been  made."  The 
city  chose  the  latter  method,  and  if,  pursu- 
ing it,  the  property  here  Involved  could  be 
lawfully  assessed,  we  see  nothing  In  the  fact 
that  It  is  occupied  by  a  railway  which  would 
necessarily  prevent  Its  sale  upon  failure  to 
pay  the  assessment.   Northern  Pac.  Ry.  Co, 
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T.  HIchland  County,  28  N.  D.  172,  148  N.  W. 
645.  L.  B.  A.  1915A,  129,  Ann.  Cas.  19ieE, 
574.  Wliat  use  the  purchaser  could  make  of 
it  need  not  be  considered. 

[1-4]  The  choice  allowed  the  municipality 
by  the  provisions  ot  section  14  Is  apparently 
unrestricted ;  but  in  reality  this  is  not  so. 
For  the  purposes  ot  the  act,  the  term  "lot  or 
parcel  of  land"  ia  deemed  to  include  a  rail- 
road right  of  way  held  as  an  easement;  so 
doubtless,  the  respondent's  right  of  way  was 
subject  to  assessment  But  the  easement,  as- 
suming that  it  and  not  the  tract  is  offered 
for  sale,  is  not  and  cannot  be  anything  more 
than  a  mere  incorporeal  hereditament,  a  nak- 
ed right  of  passage  whlcb  the  respondent 
shares  with  the  general  public,  because  It  Is 
Impressed  upon  an  open  street,  the  fee  to 
which  Is  in  the  public;  hence  to  say  that 
this  easenient  could  be  assessed  Is  an  alto- 
gether different  thing  from  saying  that  it 
could  be  assessed  in  the  particular  mode  here 
pursued.  The  available  method  of  assessing 
any  "lot  or  parcel  of  land,"  however  defined, 
is  of  necessity  limited  by  its  character  or  situ- 
ation ;  and  Just  how  an  easement  such  as  this 
can  be  said  to  border  or  abut  upon  the  street 
or  anything  else,  it  Is  impossible  to  conceive. 
Its  situation  is  similar  to  that  of  a  lot  locat- 
ed away  from  Alain  street.  Such  a  lot  could 
have  been  Included  In  the  district  and  assess- 
ed for  part  of  the  cost  of  paving,  bat  not  In 
this  way;  so  here  the  nature  of  the  proQ' 
erty  subject  to  the  assessment  precluded  the 
use  of  the  front  foot  method.  South  Park 
Com'rs  T.  C,  B.  &  Q.  Ry.  Co.,  107  111.  105. 

[91  Considering,  however,  that  It  was  the 
tract  Itself,  not  the  easement,  which  was  as- 
sessed and  assuming  that  It  could  be  assess- 
ed upon  some  basis,  then  to  support  this  par- 
ticular levy  we  should  be  obliged  to  hold 
that  part  of  the  street  itself  abuts  upon  the 
street,  and  this  involves,  as  the  trial  judge 
remarked,  "a  legal  solecism."  South  Park 
Com'rs  T.  a,  B.  &  Q.  Ry.  Co.,  supra;  Holt 
V.  City  ot  East  St  Loals,  ISO  lU.  630,  S7  N. 
E.  927. 

[I]  Finally,  reallElng  that  the  tract  Itself 
Is  assessed  and  offered  for  sale,  the  fact  that 
it  is  part  of  the  street  becomes  an  insuper- 
able obstacle.  As  such  It  is  not  and  cannot 
be  "property  owned  or  controlled"  by  the  re- 
spondent; it  is  owned  by  the  public,  undw 
the  ezclustve  control  ot  the  city  and  thus 
not  the  kind  of  "lot  or  parcel  of  land"  au- 
thorized by  the  act  to  be  assessed.  Nor  Is 
there  anything  In  the  act  to  warrant  the 
view  that  the  city  can  be  auth<Hrized  to  sell  a 
part  of  its  own  street  for  the  purpose  of  pay- 
ing an  assessment  of  this  character. 

We  are  convinced  that  the  conclusion  ot 
the  district  court  was  correct,  and,  aocord- 
In^ly,  the  Judgment  la  afilrmed. 

Afflxmed. 

BRANTLY,  O.  J.,  and  BOLLOWAT,  J., 
cwcar. 


KELLBY  et  ux.  v.  SMITH  et  al.   (No.  14476.) 

(Supreme  Court  of  Washington.   April  26, 
1918.)  H 

1.  Refobmation  of  Instbuuents  <S=>23  — 
MoRTOAOES — Estoppel. 

Where  the  owner  of  lots  contracted  to  pay 
a  lump  sum  for  their  excavation  to  contrac- 
tors who  had  excavated  the  adjoining  streets 
for  the  city,  siving  nitMrt^ages  on  the  lots  in 
payment  for  their  excavation,  the  owner  is  es- 
topped to  show,  in  a  euit  to  reform  the  mort- 
gages, that  he  thought  he  was  contracting  with 
reference  to  the  established  grade,  whereas  be 
WHS  being  charged  for  a  more  expensive  excava- 
tion ordered  by  the  city,  bot  nnantborixed  by  the 
ordinance  and  contracts. 

2.  Evidence  «=»419(10)— Pabol  Evidence— 
mobtgaqes— considebation. 

Under  a  mortgage  given  upon  lots  Id  pay- 
mpnt  for  their  excavation,  parol  evidence  is  in- 
admissible to  diminish  the  stated  amouDt  of  the 
indebtedness,  in  the  absence  of  allegations  of 
fraud  or  mistake. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  S.  Jorey*  Judge. 

Action  by  James  T.  Kelley  and  wife 
against)  Grant  Smith  and  another.  Judg- 
mait  for  plaintiffs,  and  defendants  appeal. 
Rerversed. 

Preston  &  Thorgrlmson,  of  Seattle,  for  ap- 
pellants. James  Klefer,  of  Seattle,  for  re- 
spondents. 

HOLCOMB,  J.  This  acUon  is  waged  by  re- 
spondents to  adjust  settle,  and  determine  the 
amount  due  upon  two  certain  mortgages  al- 
leged to  have  been  executed  In  ignorance  on 
the  part  of  the  mortgagors  of  the  correct 
and  legal  amounts  for  which  the  mortgagors 
were  liable  at  the  time  the  mortgages  were 
given.  In  efTect  the  action  is  for  the  pur- 
pose of  reforming  and  altering  the  mort- 
gages upon  the  grounds  stated.  The  court 
granted  the  relief  prayed. 

Respondents  are  the  owners  of  two  par- 
cels of  lots  on  two  block  coraera  about  three 
blocks  apart  In  the  Denny-Hill  regrade  dis- 
trict In  SeatUe.  In  August,  1917,  the  dty 
of  Seattle  entered  into  a  contract  with  the 
Rainier  Development  Company  for  the  grad- 
ing down  of  the  streets  in  this  district  which 
also  provided  for  the  excavation  of  private 
lots  at  the  same  time  as  the  streets  were 
cut  down,  contracts  for  such  work  to  be  en- 
tered into  on  demand  of  the  contractor. 
This  contract  was  afterwards  assigned  by 
the  Rainier  Development  Company  to  Grant 
Smith,  W.  E.  Hauser,  E.  V.  Hauser,  and  S. 
J.  Stlllw^,  co-partners  doing  business  un- 
der the  firm  name  of  Grant  Smith  &  Co.  ft 
Stillwell,  who  started  work  on  the  regrade 
In  1908.  At  the  time  of  commencing  work 
the  contractors  mailed  notices  to  the  various 
property  owners,  requesting  them  to  enter 
Into  contracts  for  the  excavation  of  their  re- 
spective parcels  of  property,  the  proof  show- 
ing that  such  notice  was  mailed  to  respond- 
ent James  T.  Kelley,  who  at  that  time  lived 
in  the  Yukon  Territory  near  Dawson.  On 
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March  12,  1909,  a  form  of  contract  was  sent 
Mr.  Kelley  for  signing,  whlcb  be  refused  to 
sign.  Because  of  bis  fallnre  to  enter  Into 
these  contracts  the  contractors  bad  to  work 
around  his  respective  pieces  of  property, 
leaving  them  standing  some  100  feet  above 
the  street  grades.  In  September,  1910, 
abont  a  year  after  the  contractors  had  Bn- 
Ished  excavation  in  the  neighborhood  of  re- 
spondents* part  of  the  land,  Kelley  came  to 
Seattle.  Contracts  were  then  entered  Into 
for  the  excavation  of  the  property,  wbleh, 
as  shown  by  the  copy  attadied  to  respond- 
ents' bill  of  particulars,  provided,  among 
other  things,  as  follows: 

"The  said  ownere  shall  pay  the  contra ctors, 
as  payment  in  full  for  the  work  herein  ptovided 
for,  the  sum  of  $6,200." 

The  two  contracts  were  the  same,  except- 
ing that  the  otber  one  was  for  the  sum  of 
$6,100,  and  covered  the  other  parcel  of  lots. 
Work  was  Immediately  prosecuted  under 
these  contracts,  and  the  excavation  complet- 
ed OD  one  piece  In  December,  1010,  and  on 
tbe  other  In  January,  1911.  Statements  of 
the  amounts  due  were  then  sent  Mr.  Kelley, 
who  had  returned  to  Dawson,  and  mortgages 
for  the  respective  sums  of  $6,100  and  $6,200, 
In  settlement  of  the  amounts  due,  were  exe- 
cuted by  himself  and  wife  under  an  option 
In  the  contracts  providing  therefor,  the  con- 
tracts containing  a  provision  that.  If  tbe 
property  owners  did  not  desire  to  pay  cash, 
they  could,  within  30  days,  give  mortgages 
payable  In  ten  annual  installments,  with  7 
per  cent,  interest  per  annum. 

To  tbe  complaint  as  amplified  by  bill  of 
particulars,  a  demurrer  was  Interposed  and 
overruled,  and  thereupon  an  answer  was 
filed,  whlcb,  after  making  certain  admis- 
sions and  denials,  pleaded  three  affirma- 
tive defenses:  (1)  A  defect  of  parties.  In 
that  all  the  parties  to  tbe  original  con- 
tracts were  not  made  parties  to  tbe  case; 
(2)  tbe  statute  of  limitations  as  to  all  pay- 
ments made  on  the  mortgages  prior  to  De- 
cember 1,  1918;  and  (3)  eatoE^L 

[1]  Without  noticing  the  first  two  affirma- 
tive defenses  urged  by  appellants,  we  will 
pass  to  tbe  right;  of  respondents  to  recover 
at  all.  The  theory  of  respondents  Is  that 
they  are  entitled  to  the  relief  which  certain 
property  owners  obtained  by  virtue  of  the 
decision  of  tbls  court  in  tbe  case  of  Atwood 
V.  Smith,  64  Wash.  470, 117  Faa  893,  holding 
that  it  was  ultra  vires  for  the  city  of  Seat- 
tle to  attempt  to  change  the  established 
slopes  under  the  ordinance  and  contracts  for 
the  regradtng  of  the  streets  and  abutting 
property  of  which  respond^ts'  property  is  a 
part.  The  ordinance  requiring  the  work  to 
be  done  was  upon  a  property  owner's  peti- 
tion, and  the  petition  and  the  ordinance 
ordering  the  work  to  be  done  contained  the 
provision: 

"That  tbe  city  of  Seattle  in  entering  into  a 
contract  tor  the  performance  of  said  Tinprove- 
niMit  shall  insert  therein  a  provlaion,  for  and 
Ml  behalf  ot  and  to  tbe  nae  and  benefit  of  auy 


owner  of  private  property  within  the  district 
to  be  asB^ed  for  tbis  improvement  who  may 
desire  said  property  to  be  excavated,  that  said 
owner  shall  have  tae  right  and  privilege  to  de> 
mand  that  the  contractor  for  this  improvement 
ahall  excavate  said  property  at  the  same  time 
as  the  abutting  streets  are  excavated  and  at  a 
cost  per  cubic  yard  not  to  exceed  the  price  paid 
by  said  contractor  for  excavating  the  streets 
and  avenues  embraced  in  the  contract,  and  said 
contractor  shall  be  required  to  enter  Into  a  con- 
tract with  aald  private  owners  for  the  perform- 
ance of  said  excavation  in  accordance  with  tbe 
terms  and  conditions  herdn  prorided.** 

Sobsequoit  to  the  making  of  the  contract 
the  dty  endeavored  to  t^nge  the  aloiMS  of 
the  public  excavation  trom  a  1  to  1  slope  to 
a  1  to  %  slope;  the  effect  of  such  aetlon  be- 
ing to  Increase  the  coat  of  the  private  ezca- 
vatton.  It  18  alleged  and  shown  by  erldenoe 
that,  at  the  time  the  change  was  attempted 
and  at  the  time  the  litigation  was  begun  In 
tbe  Atwood  Case  In  May,  191j0,  and  up  to 
the  time  of  signing  the  oontracts  and  mort- 
gages and  thereafter,  the  respondents  were 
residents  of  Tukon  Territory,  and  knew 
nothing  of  the  change  of  slope  or  litiga- 
tion; that  at  the  time  the  oontracts  were 
entered  into,  September,  1910,  the  case  at 
Atwood  T.  Smith  had  not  bem  tried  in  the 
lower  court,  much  leas  decided  by  this  court, 
and  that  little  or  do  publicity  had  been  giv- 
en to  the  attranpted  change  of  Blop&  It  is 
therefore  the  ccmtentlon  of  respondents  that 
they  contracted  for  the  excavation  of  their 
lots  at  a  price  which  Is  substantially  that  of 
the  1  to  %  slope  price;  that  it  was  the  In- 
tention of  the  property  owners  who  petition- 
ed for  this  work,  and  of  the  municipal  au- 
thorities, to  place  an  property  owners  In  the 
district  whose  property  should  require  ex- 
cavation to  bring  it  down  to  a  practicable 
and  usable  level  upon  the  same  basis.  They 
further  contend  that  tbe  pr(^rty  owners' 
petition  operated  as  a  contract  between  the 
city  and  the  property  owners,  as  to  the  man- 
ner and  method  of  dcdng  the  .work  and  par- 
ticularly as  to  the  amount  of  the  occavatton 
under  the  contract;  and  the  respondents, 
having  contracted  bi  Ignorance  of  the  at- 
tempted change  In  their  rights,  are  oitltled, 
before  final  payment  of  the  mortgages  se- 
curing the  contract  price,  to  maintain  this 
action  to  assert  their  rights  under  die  peti- 
tion and  ordinance  and  general  dty  con- 
tract They  contend  ^t  it  is  settled  and 
established  law  in  Oils  state  that  no  one  can 
be  estopped  at  his  rights  unless  he  acts  In 
knowledge  of  such  rights,  dtlng  Stahl  t. 
Schwartz,  67  Wa^.  25,  120  Pac.  856,  and 
Bardsley  v.  Sternberg,  17  Wash.  243,  49 
Pac.  499.  We  are  of  the  opinion  that  the 
situation  brought  about  by  the  decision  of 
Atwood  T.  Smith,  supra,  has  no  bearing 
whatever  upon  this  rase.  To  grant  the  re- 
lief prayed  by  respondents  means  nothing 
else  than  to  reform  and  modify,  not  only  the 
mortgages,  but  tbe  previous  contracts  which 
had  beoi  fully  executed  and  performed  by 
appellants  and  merged  in  the  mortgages. 
Respondente,  acting  through  James  T.  Kel- 
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1^  for  blmself  and  as  attoni^  Is  fiwt  for 
hla  vlffe,  made  the  contracts  on  wfaldi  these 
mortgages  are  based  in  Seattle  after  baring 
been  there  at  least  a  day  or  two,  contracts 
Ing  tor  Inmp  sums  to  be  paid  for  the  exca- 
vation of  all  of  the  parcels  of  lots  Instead 
of  unit  prices  for  so  much  yardage  as  might 
be  required  to  be  removed.  He  hod  refused 
to  contiitct  In  any  way  tor  the  excavation 
of  their  pn^rty  at  the  same  time  as  the 
abutting  streets  were  ncavated,  as  pro* 
vlded  by  the  ordinance  and  tbe  (niglnal 
property  owners'  petition.  At  that  time  he 
would  hare  had  tbe  right  to  hare  the  con- 
tract proride  fOr  "a  coat  per  cubic  yard  not 
to  exceed  the  price  Ud  by  the  contractor 
for  excaratlng  the  streets  and  arenues  em- 
braced in  the  contract."  and  as  decided  In 
Atwood  r.  Smith,  supra,  on  the  plans  and 
specifications  adopted  by  tiie  dty  reaulrlng  a 
1  to  1  slope. 

[2]  A  very  similar  case  is  that  ot  Union 
Mach.  &  Supply  Go.  r.  DameU,  89  Wash.  226, 
IM  Fac.  188,  where  It  was  held  that,  where 
a  mortgage,  ccHnpIete  and  unambiguous  in  Its 
terms,  was  giroi  by  a  falling  debtor  to  secure 
four  certain  notes  spedflcally  described  in 
the  mortgage,  the  recital  ot  the  amount  anl 
lAaracter  of  the  debt  Is  nttmlnarable  to  parol 
attack  In  the  absence  of  fraud  or  mistake, 
and  It  Is  Incompetent  to  show  by  parol  that, 
as  additional  consideration  for  girlng  the 
mortgage,  the  mortgaged  by  a  cmtempora- 
neous  parol  agreem«it  undertook  to  pay  the 
sum  of  $1,000  upon  the  Indebtedness  of  the 
mor^agor  to  a  third  person,  since  It  rarles 
the  wrtttoL  contract  by  adding  new  terms 
and  creating  new  burdens.  It  was  there 
said: 

"We  hare  been  cited  to  no  anthoritr.  and 
know  of  none,  holdinff  that,  where  a  mortgage 
Is  given  to  secure  a  certain  indebtedness  Bp«- 
dficallj  described  therein,  the  character  and 
components  of  which  are  known  and  admitted. 
It  is  competent,  without  any  allegation  of  (rand 
or  mistake,  to  prove  that,  by  a  contemporaQeons 
parol  agreement,  it  was  intended  to  secure  a 
debt  of  a  wholly  different  origin  and  character, 
or  an  additional  sum  to  he  advanced  by  the 
mortgagee  as  an  additional  consideration  (or 
the  mortgage.  Much  less  is  it  competent  to 
prove  that,  by  such  an  oral  agreement,  an  addi- 
tional sum  was  to  be  paid  as  an  additional  con- 
sideration without  any  intention  that  it  should 
be  secured  by  the  mortgage.  Such  proof  in  ei- 
ther case  would  not  be  proring  the  considera- 
tion merely,  but  varying  and  enlarging  tbe 
contract  by  adding  new  terms  and  conditions 
and  creating  new  burdens." 

So  in  this  case  the  object  of  respondents 
is  to  diminish  the  amounts  stated  to  be  the 
indebtedness  of  their  mortgages,  varying  the 
contract,  and  without  any  allegation  of  fraud 
or  mistake.  "It  is  a  universal  rule  that  the 
written  contract  Itself  must  be  resorted  to 
as  the  source  of  authority  for  recdrlng  parol 
evldoice;  and  where,  as  here,  the  cratract 
shows  a  deliberate  agreement  complete  In  It- 
self and  formally  executed,  parol  eridence  to 
enlarge  Its  scope  or  vary  Its  terms  Is  uerer 
admissible."    Allen  v.  Bank,  76  Wash.  51, 


185  Pac.  621.  See,  also,  Gordon  v.  Parke  A 
Lacy  Hadi.  Co.,  10  Wash.  18,  88  Pac. 
Gostello  V.  Bridges,  81  Wash.  102,  142  Pac 
687,  L.  B.  A.  1015A.  853;  Farley  r.  Lettar- 
man,  87  Wash.  611,  1S2  Pac  61B;  Tacoms 
um  Ca  r.  N.  P.  B.  Go^  80  Wash.  187,  IM 
Pac  173.  "Heformatlon  of  an  Instrument 
for  mutual  mistake  will  not  be  granted  un- 
less the  evidence  Is  dear  and  convincing  that 
the  writing  was  not  what  tSxe  parties  Intend- 
ed and  that  the  mistake  was  mutual."  Moore 
r.  Parker,  83  Wash.  309,  145  Pac  440  (syl- 
labufl).  See,  also,  Anderson  r.  Freeman,  88 
Wash.  608,  153  Pac  307;  Brace  r.  Grays 
Harbor  Drug  Co.,  68  Wash.  668,  128  Pac 
1076^  "If  the  ground  upon  which  its  exer* 
dse  is  InrtAed  be  a  mistake,  as  In  tiie  present 
case,  a  mistake  on  one  side  will  not  be  suffl- 
dent  It  must  be  a  mutual  one.  •  •  • 
Not  cmly  must  a  mutual  mistake  be  shown, 
but  the  precise  agreement  which  the  parties 
Intended,  but  failed,  to  express,  must  be 
prov^"  by  evidence  dear  and  convindng. 
IflUw  T.  Stuart,  107  Hd.  23,  68  AtL  273. 

The  pleadings  do  not  allege  any  muttial  mis- 
take or  fraud,  and  none  waa  proven.  Re- 
qxmdents  have  no  more  right  to  recover  in 
this  form  of  action  than  they  would  have  to 
recover  the  payments  which  they  made;  Mr, 
if  they  had  paid  the  entire  amount  ct  the  con- 
tracts in  cash  Instead  of  availing  tii«nselvea 
of  tbe  option  to  give  mortgages  for  the 
amounts  due  ttiereunder,  to  recover  the  cash 
paid  for  the  perfi^mance  of  the  contract 

The  decree  must  be  reversed. 

Reversed. 

EIXIS.  O.  J.,  and  CHADWICK.  MOUNT, 
and  PABKEB.  J3^  concur. 


STATE  V.  MTiRPHT. 

(Supreme  Court  of  Washington.   April  28, 
1918.) 

1.  Cbiuinal  TjA-w  <g=' 1036(2)  —  Appeal  — 
Pbesbbvation  or  ExcBPnONS. 

No  objection  having  been  made  to  eroes-ez- 
aniination  at  the  time  of  the  trial,  the  question 
whether  It  extended  beyond  proper  limits  can- 
not be  raised  for  the  first  time  on  appeal. 

2.  Cbiminai.  Law  «=»103(i(2)  —  Appeai.  — 
Pbeservation  of  Exceptions. 

In  the  absence  of  objection  to  impeadiment 
of  the  accused  upon  a  collateral  matter,  alleged 
error  In  permitting  such  impeachment  cannot  be 
reviewed  on  appeal. 

8.  Ahbow  «=»12— Cbiminal  Law  <»=>814<20)— 

DBQBEEB  of  OfFENSB— iNSTSnCTIONS. 

One  arcused  of  setting  Hre  to  a  building  la 
the  nighttime,  while  more  than  one  person  was 
In  such  building,  if  guilty,  was  guilty  of  arson 
in  the  first  decree,  so  that  it  was  not  error  to 
refuse  to  submit  arson  in  tbe  second  degree,  at 
the  law  does  not  warrant  an  Instruction  cover- 
ing an  included  crime,  when  there  Is  no  evi- 
dence to  sustain  it. 

Department  1.  Appeal  from  Superior 
Court,  Kli^  County;  Hitdiell  OllUam,  Judge 

James  Murphy  was  convicted  of  arson  in 
the  first  degree,  and  from  such  Judgment,  and 
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in  order  oraruUiig  a  motton  for  new  trial, 
ha  ajvpeala.  Afflrmed. 

Thomas  Byron  MacMahon  and  Tacker  & 
land,  all  of  Seattle,  for  appellant  Alfred 
H.  Lundln,  Everett  C.  Ellis,  and  Joseph  A. 
Barto,  all  of  Seattle,  for  tbe  State. 

MAIN.  J.  The  defendant  In  Uils  case  vaa 
cba^ed  bj  Information  with  tiie  orbne  of 
arson  in  the  first  degre«w  The  trial  in  the 
superior  court  resulced  in  a  verdict  of  guilty 
as  diarged.  A  motltm  for  aew  trial  being 
made  and  oTemled,  the  defdndant  appeals. 

Fichu  tbe  evidence  in  the  case  the  jury  bad 
a  right  to  betleve  that  about  the  hour  of 
10 :30  o'clock  <m  tbe  nl^  of  August  17. 1»16. 
the  appellant  was  teea  In  front  <tf  Pier  2  In 
Seattle,  Wash.  He  waa  obsarved  to  ttuww 
sometbing  against  a  window  in  the  front  of 
tbe  building.  Immediately  tiiereafter  the 
sound  of  crashing  glass  was  heard  and  a 
flash  of  flame  was  seen.  The  bulldli^  txxA 
Are,  but  b^ore  any  great  damage  was  done 
this  was  extinguished.  After  throwing  the 
missile  appellant  started  away  at  a  rapid 
walk,  and  had  proceeded  but  a  short  distance 
when  be  was  called  upon  by  a  police  officer 
to  halt.  After  being  summoned  to  halt,  the 
appellant  pulled  a  loaded  revolver  from  his 
pocket  and  aimed  it  at  the  officer.  After  plac- 
ing appellant  under  arrest,  the  officer  caused 
him  to  proceed  Into  the  building  Into  which 
the  missile  had  been  thrown,  where  the  of- 
ficer directed  a  person  then  In  tbe  building 
to  telephone  the  fire  and  police  departments 
of  the  city. 

[1]  Upon  the  trial  no  witness  testified  In 
behalf  of  the  appellant,  »cept  himself.  His 
testimony  was  brief,  consisting  of  only  a 
few  questions,  in  the  course  of  which  he  de- 
nied throwing  anything  against,  or  doing 
any  damage  or  injury  in  any  way  to.  Pier  2. 
The  cross-examinatlcm  of  the  appellant  was 
somewhat  extoudve  and  covers  a  considerable 
range.  The  first  assignment  of  error  Is  bas- 
ed on  the  claim  that  the  court  erred  In  per- 
mitting (his  cross-examination.  In  tbe  an- 
swer brief  of  the  respondent  it  is  stated  that 
there  was  no  objection  in  the  lower  court  to 
such  cross-examination.  No  reply  brief  has 
been  filed,  and  the  statement  in  tbe  answer- 
ing brief  relative  to  there  being  no  objec* 
tion  to  the  cross-examination  has  not  been 
challenged.  Notwithstanding  this  fact,  we 
have  searched  the  record  diligently,  and  find 
tbat  the  record  contains  no  objection  that  the 
cross-examination  was  extending  beyond  Its 
proper  limits.  This  being  the  condition  of 
the  record,  the  question  whether  the  cross- 
examination  was  too  broad  is  not  here  for 
review.  No  injection  having  been  made  to 
tt  during  the  trial,  the  question  cannot  be 
raised  for  the  first  time  on  appeal.  In  State 
V.  Paysse,  80  Wash.  e08, 142  Pac.  8,  the  court 
considered  the  neceasi^  of  making  objection  j 


to  the  introduction  of  evidence  in  the  trial 
court,  and  It  was  tiiere  said : 

"It  is  a  principle,  applicable  to  criminal  as 
well  as  dvfl  cases,  that  objections  to  evidence 
or  matters  or  proceeding  occarring  at  the  trial, 
not  going  to  toe  Jurisdiction  of  the  court,  must 
be  presented  to  and  ruled  upon  by  tbe  trial  court 
b^ore  they  can  be  mada  available  upon  append." 

[2]  It  Is  next  dalmed  that  the  court  erred 
in  permitting  tha  state  to  Impeach  tbe  appel- 
lant npcm  a  collateral  or  Immatezial  mattar. 
Upon  this  question  the  record  is  In  like  cmdi- 
tlon  as  upm  the  previous  question.  No  ob- 
JectioD  was  made  In  the  lower  coort  upon  the 
ground  now  asserted,  which  is  tb&t  the  im- 
peMduneut  was  upon  a  ooUateral  or  imma' 
terlal  matter.  like  the  first  awstion  con- 
sidered, there  being  no  proper  objection,  the 
question  cannot  be  here  reviewed. 

[1]  The  other  asMgnmoits  ot  mar  relate 
to  the  failure  of  the  trial  court  to  define  in 
the  Instructiona  and  submit  to  the  Jury  the 
crhne  of  aiwHi  In  the  seeoid  degree  as  wdl 
as  the  first  degree.  Had  there  been  any  evi- 
dence wlildi  woold  mstaln  a  finding  by  the 
Jury  that  tho  appelUnt  was  gulUr  of  arson 
In  the  second  &egn»,  and  had  the  court  been 
requested  to  give  au^  an  instruction,  it 
doubtlesB  woold  have  hem  pr4H>er  to  give  it. 
Under  tbe  evldoice  in  this  case,  however, 
the  appellant  was  either  guilty  of  arson  in 
the  first  degree  or  he  was  not  gnflty. 
building  waa  set  on  fire  In  the  nighttime, 
and  there  was  in  the  building  at  the  time  one 
or  more  human  b^ngs.  The  law  does  not 
warrant  an  Instmettott  corcrlng  an  included 
crime,  when  them  Is  no  evidence  to  sustain  It. 
State  V.  Kroger,  60  Wash.  S42,  111  Pac.  769; 
State  r.  Harsted.  66  Wash.  168, 119  Paa  24: 
State  V.  Hart.  70  Wash.  225.  140  Pac.  S21; 
State  V.  Reynolds.  04  Wash.  270,  162  Pac. 
368. 

The  Judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  rULUESTON,  PAR- 
KER, and  WEBSTER.  J7.,  concur. 


In  re  SPARK'S  ESTATBl 

SUOO  et  aL  V.  GRIDLEY.    (Sta.  14441.) 

(Supreme  Court  of  Washington.    April  26, 
1918.) 

EXECUTOBS   AITD  ADUIHIBTBATOBS  «B3222(1). 

263— Filing  Claims— 'Pmobttt. 
Where  adminiatrator  agreed  with  mor^ageo 
that,  if  he  would  waive  hia  mortgage  and  per- 
mit the  property  to  be  sold,  tbe  note  secured  by 
the  mortgage  would  be  first  paid,  it  was  not  nee 
essaiy  for  tho  mortgagee  to  file  a  formal  claim ; 
and,  even  after  the  time  for  filing  claims  ex* 
pired  without  his  having  filed,  he  waa  entitled 
to  payment  as  a  preferred  claimant, 

D^rtmmt  2.  Appeal  from  Superior 
Court,  Qarke  County ;  R.  H.  Back,  Judge. 

Proceedings  In  the  matter  of  the  estate  of 
Edna  R.  Spark,  deceased,  concerning  the 
claim  of  0.  O.  Oridley.  From  an  order  of  the 
superior  court  in  probate^  directing  the.pay- 
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ment  ot  the  claim,  B.  0.  Sagi^  administrator, 
and  others  appeaL  Affirmed. 

B.  O.  Sugg,  of  Vancouver,  and  W.  !■.  Coop- 
er, of  POTtland,  Or.,  for  aiq^ellanta. 

MOUNT,  3.  This  appeal  is  from  an  order 
of  the  superior  court  In  probate,  directing  an 
administrator  to  pay  a  claim  at  the  reefpond- 
ent  for  9300  and  Interest  as  a  preferred  daim 
against  the  estate  of  Bdua  B.  Spark,  de- 
ceased. 

The  facts  are  stlpolated.  It  appears  there- 
from that  Bdna  B.  Spark  owned  tbzee-ser- 
oitbs  of  her  father's  estate,  having  acquir- 
ed one-serenth  therecrf  under  a  will  and  two- 
sevenths  by  purchase  from  other  heirs.  Ed- 
na B.  Spark  waa  ocecatzlx  under  her  father's 
will.  During  her  lifetime  she  executed  tor 
valve  a  note  to  the  reqiendait  tor  9300  and 
Interest  This  note  was  secured  by  a  mwt- 
gage  upon  hw  dlstrti}utlTe  share  at  h«r  fa- 
ther's estate;  B^we  the  note  waa  paid  and 
the  mortgage  satisfied  she  died.  B.  C.  Sugg 
was  thereupon  anx^ted  administrator  de 
bonis  non  of  her  fath^s  estate  and  admin- 
istrator ot  her  estate.  Her  estate  craisipted 
of  the  distributive  three-sevenths  share  of 
her  father's  estate.  Mr.  Orldley  filed  no 
claim  with  the  administrator  of  the  estate 
of  Bdna  B.  Spark,  relying  of  course  upon  his 
mortgage.  When  the  original  estate  was 
reedy  to  be  distributed  the  administrate 
promised  Mr.  Orldley  that  If  he  would  per- 
mit the  estate  to  be  stdd  his  mortgage  would 
be  first  paid  out  of  the  proceeds  ot  the  sale. 
He  agreed  to  this  before  the  time  expired  for 
filing  claims  against  the  estate;  and  after- 
wards an  order  of  the  superior  court  was 
made,  permitting  the  estate  to  be  sold.  It 
was  sold  for  92,000,  $500  of  which  was  paid 
In  cash,  and  a  first  mortgage  was  given  to 
the  admlDistrat<»  for  $2,000.  The  agreed 
facts  do  not  state  that  Mr.  Orldley  released 
his  mortgage  of  record,  but  we  assume  this 
was  done  because  it  Is  agreed  that  the  pur^ 
chaser  gave  back  upon  the  sale  a  first  mort- 
gage for  $2,000.  After  the  sale  Mr.  Orldley 
demanded  payment  of  his  note  and  mortgage 
as  he  had  been  promised  by  the  administra- 
tor. All  the  Interested  parties  were  there- 
iqmn  brought  before  the  court,  a  hearing  was 
had,  and  the  court  ordered  the  administrator 
to  pay  Mr.  Orldley  the  amount  of  his  note 
with  Interest  The  administrator  and  the 
creditors  of  the  estate  appeal  from  that  or- 
der. 

It  is  argued  by  the  appellants  that  because 
Mr.  Orldley  filed  no  claim  against  the  estate 
within  time,  his  claim  should  not  be  allow- 
ed as  a  preferred  claim.  We  think  it  is  plain, 
under  the  facts  stated,  that  he  was  not 
quired  to  file  his  claim.  The  agreement  be- 
tween the  administrator  and  Mr.  Orldley  that 
he  should  waive  his  mortgage  and  that  the 
property  be  sold  in  consideration  of  the  pay- 
ment of  fais  note  out  of  the  first  money  re- 
ceived was  in  the  nature  of  a  settlement  of 


the  mwtgage,  whldi  was  of  course  a  prior 
lien  upon  the  estate.  It  was  not  necessary 
under  these  circumstances  for  Mr.  Oridley 
to  file  a  formal  claim  against  the  estate,  be- 
cause he  had  agreed  with  the  administrator 
that  the  property  be  sold  up<Hi  condition  that 
bis  daim  should  be  satisfied  out  of  the  first 
money  received  from  the  sale.  To  hold  other- 
wise would  permit  the  admlnlstrattw  to  per- 
petrate a  fraud  upon  the  re^KWdent. 

The  order  ai^^ed  tram  was  Just  and 
properly  mad^  and  is  therefore  affirmed. 

BLLIS,  C.  X,  and  CHAD  WICK  and 
MAIN,  JJ.,  concur. 


STATE  V.  OREAT  NORTHERN  RT.  CO. 

et  al.    (No.  14468.) 
(Supreme  Court  of  Washington.    April  26. 
1918.) 

Intoxtcathtq  Liquobs  ^s»247 — Smpuxirre— 
Pkbutes. 

Under  Laws  1916,  p.  12,  fi  17,  providing  that 
druggists  desiring  to  ship  intoxicating  liqnors 
into  the  state  shall  first  secure  a  permit  titere- 
for  which  shall  be  void  30  days  from  the  date 
of  issue,  a  permit  to  a  druggist  to  ship  intoxi- 
cating bquors  into  the  state  was  absolutely  void 
after  30  days  and  liquor  was  contraband,  al- 
though permit  was  good  when  shipment  started. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  B.  h,  McCroskey, 

Judge. 

Proceedings  by  the  State  against  J.  W.  Bee- 
ly  to  forfeit  intoxicating  liquors,  to  whldt  the 
Great  Northern  Railway  Company,  the 
Northern  Pacific  Railway  Company,  and  B. 
K.  Bloch,  doing  business  as  the  Empire  Die- 
tilling  Company,  filed  claims.  Claims  were 
disallowed,  and  liquor  ordered  destroyed, 
and  claimants  appeal.  Afi3rmed. 

Folman,  King  &  Way,  Charles  S.  Albert, 
and  Thomas.  Balmer,  all  of  Spokane,  for  ap- 
pellants. John  B.  White  and  F.  B.  Dauskin, 
both  ot  Spokane^  for  the  ^te. 

WEBSTER,  J.  This  proceeding  was  b^un 
by  the  filing  of  a  complaint  with  a  justice  of 
the  peace  for  Spokane  precinct,  Spt^ane  coun- 
ty, Wash.,  and  the  Issuance  of  a  search  war- 
rant thereon,  pursuant  to  the  provisions  of 
chapter  2,  Laws  1016,  commonly  known  as  the 
state-wide  prohibition  law.  Under  the  author- 
ity of  the  search  warrant  the  sheriff  seized  a 
quantity  of  whisky  at  the  Northern  Piadfle 
fright  depot  in  the  <Aty  of  Spol»n&  Before 
the  return  day  fixed  in  the  warrant  claims  to 
the  liquor  were  filed  by  B.  K.  Bloch,  as  owner, 
and  the  Oreat  Northern  Railway  Company 
and  the  Northern  Pacific  Railway  Company, 
as  carriers.  A  trial  in  the  Justice  court  upon 
stipulated  facts  resulted  In  judgment  declar- 
ing the  liquor  forfeited,  and  ordering  its  de- 
struction. The  cause  was  appealed  to  the  su- 
perior court,  and  there  tried  upon  the  same 
stipulated  facts,  resulting  in  a  judgment  that 
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the  ligaor  be  forfeited  and  destroyed  forth- 
irltb  by  the  sheriff,  from  which  Judgment  the 
claimants  have  appealed.  No  testimony  was 
Introdnced  npon  the  trial  below,  the  parties 
having  stipulated  In  writing  that  the  cause 
be  BUlnnitted  to  the  court  for  decision  and 
judgment  upon  the  following  agreed  facts: 

"That  on  the  15th  day  of  March,  1917,  on 
complaint  of  Clarence  Long,  for  a  aeardi  war- 
rant, a  search  warrant  directed  to  tb«  dieriff 
was  issued  out  of  the  juatice  court  of  the  state 
of  Washington  in  and  for  Spokane  precinct  and 
county,  by  S.  C.  Hyde,  justice  of  the  peace,  and 
was  executed  by  the  sherifl  of  Spt^ane  county, 
who  made  search  of  the  freight  depot  of  the 
Northern  Paci&c  Railway  Company  and  seized 
four  crates  of  intoxicating  liquors,  which  con- 
tained epprozimately  675  guartB  of  whisky. 
That  on  November  26  and  28,  1916,  the  county 
auditor  of  Snohomish  county,  state  of  Washing- 
ton, Issued  to  the  Optimus  Pharmacy,  at  the 
town  of  Index,  state  of  Washington,  four  per- 
mits, authorizing  the  shipment  of  four  crates  of 
whisky  from  the  city  of  Maysville,  Ky.,  to  said 
Optimus  Pharmacy  at  the  town  of  Index.  That 
the  said  Optimus  Pharmacy  were  and  are  regis- 
tered dm^sta  and  pharmacists,  actually  in 
business  as  sudi  at  Index  in  the  state  of  Wash- 
ington. That  the  liquor  described  in  the  sher- 
iFs  return  was  shipped  on  the  order  of  the 
claimant  R  K.  Bloch  by  the  H.  B.  Pogue  DIs- 
tfllery  Company  from  Alaysvllla,  Ky.,  in  four 
separate  crates  to  said  Optimus  Pharmacy. 
That  there  was  attached  to  each  of  said  crates 
one  of  said  permits,  issued  as  aforesaid  by  the 
county  auditor  of  Snohomish  county.  That  at 
the  time  d  said  ihipment  said  permits  were  un- 
oplred  and  in  full  force,  and  that  at  the  time 
said  four  crates  of  whisky,  so  shipped  from 
Maysville,  were  transported  Into  the  state  of 
Washington  by  the  Great  Northern  Railway 
Company  more  than  SO  da^  had  expired  from 
the  date  of  the  issuance  of  said  permits.  Tbat 
said  liquor  reached  Index  over  the  line  of  the 
claimant  Great  Northern  Railway  Company, 
but  was  not  delivered  to  the  Optimus  Pharmacy. 
That  the  agent  of  the  Great  Northern  Railway 
Company  notified  said  H.  E.  Pogue  Distillery 
Company  and  B.  K.  Bloch  of  such  nondelivery, 
and  said  Bloch  requested  said  Great  Northern 
Railway  Company  to  consign  and  ship  said  liq- 
uor from  Index,  Wash.,  to  J.  W.  Reely  at  Mis- 
soula,  Hont;  the  intuition  of  Bloch  being  to 
have  said  liquor  placed  in  the  storage  warehouse 
of  said  Reely  at  said  point,  to  be  there  held  Bub- 
ject  to  his  order.  That  on  the  22d  day  of  Feb- 
ruary, 1917,  the  Great  Northern  Railway  Com- 
pany issued  a  bill  of  lading  for  said  liquor  to 
B.  K,  Bloch  as  consignor,  in  which  it  was 
sgreed  with  the  shipper  to  carry  said  whisky  to 
its  asoal  place  of  delivery  at  destination,  if  on 
its  road,  otherwise  to  deliver  to  anothw  carrier 
on  the  route  to  said  destination,  and  in  which 
hill  of  lading  it  was  provided,  among  other 
things,  that  said  shipment  was  'consigned  to  J. 
W.  Redy,  destination  Missoula,  state  of  Mon- 
tana, route  N.  P.  delivery,'  and  the  original 
bill  of  lading  so  issued  was  mailed  to  the  con- 
dgnor,  B.  K.  Bloch.  Thereafter  the  said  intox- 
icating liquor  was  transported  via  the  Great 
Northern  Railway  company's  line  from  Index 
to  Spokane,  in  the  state  of  Washington.  That 
the  Great  Northern  Railway  lines  did  not  ex- 
tend to  Missoula,  and  at  Spokane  it  was  neces- 
sary to  transfer  said  intoxicating  liquor  from 
the  Great  Northern  Railway  Company  to  the 
Northern  Pacific  Railway  Company  in  order  for 
said  shipment  of  four  crates  of  whisky  to  be 
transported  to  its  destinatlou  at  the  city  of  Mis- 
soula. That  on  the  22d  day  erf  Febroaryf  1917, 
at  the  time  said  f6ur  crates  of  whisky  were 
shipped  from  Index,  consigned  as  aforesaid,  with 
its  destination  Missoula,  no  permits  whatsoever 
were  obtained  from  the  coun^  auditor  of  Sno* 


bomlsh  coanty,  state  of  Washington,  fenthorla* 
ing  the  shipment  of  said  four  cratse  of  whidQT 
from  Index  to  Spokane,  the  state  line,  or  any 
other  point  within  the  state  of  Washington,  or 
to  Missoula,  Mont  That  said  fonr  crates  of 
whisky  had  no  permits  attached  thereto,  antbor* 
izing  a  common  carrier  to  carry  and  trannport 
said  four  crates  of  whisky  to  Spokanew  the  state 
line,  or  any  other  point  within  the  state  of 
Washington,  or  to  Missoula.  That  each  of  aaid 
crates  of  whisky  was  labeled  on  the  outi^de  cov- 
so  as  to  plainly  show  the  name  of  the  etm- 
signee,  and  each  of  said  crates  had  attached 
thereto  one  of  the  printed  permits,  hereinbefore 
referred  to,  issued  by  the  coonty  auditor  of  Sno- 
homish county  on  November  26  and  28,  1916." 

Many  otber  flacts  appear  in  the  stipulation 
which  for  the  purpose  of  this  aBUnbm  It  will 
not  be  necessary  to  notice. 

A  number  of  Interesting  questions  are 
raised  and  discussed  In  the  briefo;  but, 
since  we  have  reached  the  conclusion  that 
the  liquor  was  contraband  and  subject  to 
confiscation  as  such,  from  the  time  it  entered 
the  state  of  Washington,  only  su<A  matters 
as  are  essential  to  that  feature  ct  the  case 
will  be  considered. 

Section  17,  chapter  2,  Laws  1915,  provides 
that  any  reglstwed  druggist  or  pharmacist 
actually  engaged  in  business  within  the  state, 
desiring  to  transport  or  ship  any  Intoxicat- 
ing liquor  within  the  state,  shall  first  secure 
from  the  county  auditor  a  permit  therefor, 
which  permit  can  only  be  used  for  one  ship- 
ment, "and  shall  be  void  after  thirty  days 
from  the  date  of  issue."  Section  18  makes 
It  unlawful  for  any  transportation  company 
to  knowingly  transport  or  convey  any  Intoxi- 
cating liquor  within  this  state,  without  hav- 
ing a  permit  issued  by  the  county  auditor  for 
the  transportation  of  such  liquor  affixed  in 
a  conspicuous  place  to  the  parcel  or  package 
containing  the  liquor.  Provision  is  made  for 
search  and  seizure  of  the  liquor,  and  for 
Judgment  of  forfeiture  and  destructiou  fn 
the  event  it  shall  be  determined  that  the 
liquor  Is  being  kept  or  possessed  In  viola- 
tion of  the  provisions  of  the  act.  Since  it  Is 
admitted  that  when  the  shipment  reached 
the  state  of  Washington  more  than  30  days 
had  elapsed  from  the  date  the  permits  were 
Issued,  It  necessarily  follows  that  the  Erhlp- 
ment  was  transported  within  the  state  to  In- 
dex, and  from  thence  to  the  place  of  Its  sei- 
zure, under  a  void  permit,  which  In  legal  ef- 
fect was -no  permit  at  atL  Such  being  the 
case,  the  liquor  was  contraband,  subject  to 
seizure,  forfeiture,  and  destruction  at  any 
place  within  the  limits  of  the  state  of  Wash- 
ington. 

It  Is  insisted  by  appellants  that,  Inasmuch 
as  the  permits  bad  not  expired  when  the 
shipment  initiated,  it  was  the  carrier's  duty 
to  transport  the  shipment  to  its  destination, 
even  though  the  permits  expired  while  the 
goods  were  in  transit  and  before  they  enter- 
ed this  state.  In  support  of  such  contention 
numerous  cases  are  dted  involving  limited 
passenger  tt(&ets,  wherein  the  courts  have 
held  that  the  clause  making  tickets  void  aft- 
er a  certain  date  must  be  construed  as  flx- 
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lug  the  latest  time  for  cmunenclng.  rather 
than  for  completing,  the  Journey.  The  prln- 
dple  upon  which  those  antborltles  reat  has 
no  application  to  the  case  in  hand.  The 
duty  of  a  carrier  with  respect  to  Its  passoi- 
gers  who  become  snch  by  virtue  ot  tickets, 
limited  or  oUierwlse,  is  one  that  arises  out 
of  contract,  express  or  Implied ;  and  It  may 
well  be  that  the  carrier  who  has  received  the 
consideration  and  accepted  the  passenger 
may  not  x^eve  itself  of  the  duty  of  trans- 
porting him  to  his  ultimate  destination,  even 
though  the  time  limit  fixed  by  the  ticket  ex- 
i>ires  b^re  the  md  of  the  Journey  is  reach- 
ed. No  snch  duty  devolves  upon  a  carrier  to 
transport  intoxicattng  liquor,  where  the  right 
to  such  transportaticm  depends  upon  the  ex- 
istence of  a  lawful  permit  Issued  pursuant  to 
legislative  authority.  Manifestly  Is  this  so 
where  the  Legislature,  In  the  exercise  of  the 
pcdlce  povrer,  has  made  it  unlawful  for  the 
carrier  to  transport  the  shipment  without  a 
valid  pmnlt  The  right  here  given  does  not 
arise  out  of  contract,  express  or  Implied.  It 
l8  meidy  a  privilege  granted  by  the  statute 
to  the  shlvper  and  to  the  carrier,  conditioned 
upon  Its  being  aercised  in  accordance  with 
the  legislative  Intent  It  is  Incumbent,  there- 
ffHre^  upon  those  who  would  avail  themselves 
of  the  privily  to  bring  themselves  within 
the  terms  and  condltl<»u  which  the  Legisla- 
ture has  ae&i  fit  to  Impose,  one  of  which  is 
that  the  shipment  may  not  be  made  within 
the  state  without  a  lawful  permit,  the  other, 
that  the  penult  shall  be  void  after  30  days 
from  the  date  of  its  Issue. 

The  language  of  the  statute  is  plain — too 
plain  to  admit  of  construction  or  interpreta- 
tion. It  simply  means  that  the  life  of  the 
permit  Js  30  days,  and  that  when  the  time 
limit  has  eqiired  its  function  ceases.  It  re- 
quires no  ai%ument  to  demonstrate  that  un- 
der the  inrovlalons  of  this  statute  It  is  unlaw- 
ful for  a  carrier  to  transport  intoxicating  liq- 
uor into  or  within  this  state  without  the  per- 
mit prescribed  1^  the  statute.  Neither  does 
It  require  a  refteence  to  any  authority  other 
than  common  sense  to  support  the  statement 
that  a  void  permit  Is  no  permit  at  alL 

The  evident  purpose  of  the  statute,  requir- 
ing that  the  permit  shall  be  affixed  in  a  con- 
spicuous place  to  the  parcel  or  package  con- 
taining the  Intoxicating  liquor,  was  to  enable 
the  officers  charged  with  the  duty  of  enforc- 
ing the  law  to  ascertain  by  reference  to  the 
permit  whether  the  liquor  was  being  lawfully 
transported.  To  hold  that  the  date  of  the 
^Ipmmt,  and  not  the  date  of  Its  apprehen- 
don  by  the  officer,  shall  determine  whether 
the  goods  were  being  transported  within  the 
period  of  time  fixed  by  the  permit  would  be 
to  shift  upon  the  officer  a  burden  that  would 
effectively  prevent  in  most  cases  a'seasonable 
enforcement  of  the  law.  For  example,  ship- 
ments with  expired  permits  attached  are  in- 
terrupted in  transit,  some  of  which  in  fact 
may  have  been  Initiated  during  the  life  of 


the  permit,  others  after  the  permit  had  ex- 
pired. The.  consignments  may  have  moved 
fnKU  different  points  over  diverse  routes  to 
a  connecting  carrier  within  the  state  where 
the  goods  were  arorehended.  The  fat^  con- 
cerning the  date  of  the  shipment,  the  length 
of  time  in  transit,  and  the  lines  over  which  it 
had  been  routed,  all  rest  with  the  shipper 
and  the  carrier.  The  officer  has  no  means  oC 
acquiring  thran,  but  under  the  principle  con- 
tended for  by  appellants,  must  make  the  ael- 
zure  at  his  jteril,  notwithstanding  the  self- 
evidentfact  that  the  goods  were  In  transit  1^ 
virtue  of  a  permit  that  prima  facte  afforded 
the  canter  no  lawful  authority  for  their 
tranqrartatiML  Under  sudi  drcumstancea  it 
la  Jost  as  nnreascmatde  to  assume  that  the 
officer  could  ^tiectaaUy  enforce  the  law  as  it 
would  be  unjust  to  censure  his  derdictlon  of 
duty.  Caear^  It  was  the  purpose  oC  the 
islatnre.  In  maifing  the  permit  void  when  the 
allotted  time  had  elapsed,  to  facilitate,  rath- 
er than  to  binds  and  delay,  the  aiforcepooit 
of  the  law. 

Being  of  tbe  oi^on  that  the  permit  was 
void  when  the  shipment  jnw  brought  into  the 
state  of  Washington,  and  that  its  movement 
thereafter  while  wltliin  the  state  was  with- 
out authority  of  law,  the  goods  were  thOTe- 
fore  necessarily  contraband  and  subject  to 
seizure,  forfeiture,  and  destruction  as  such 
acoordliv  to  the  method  prescribed  by  the 
statute. 

The  Judgment  is  affirmed. 

ELLIS,  0.  J.,  and  UAIN,  PARKBR,  and 
rULLEBTON,  JJ.,  concur. 


OOLKETX  et  aL  v.  HAMMOND.   (No.  1451»J 

(Supreme  Oiurt  of  Wastiington.   April  25^ 

1918.) 

1.  Beceivebs  «=9l99— Parte  Obdibs  Af- 

FBOVING  BeCEIVBB's  PaTICENTS. 

Id  corporation  inaolvency  proceedings,  or- 
ders, purporting  to  be  final,  approving  expens- 
es incurred  and  payments  made  by  the  receiv- 
er to  himself  and  attorneys  as  compensatifMi, 
were  void,  where  rendered  ez  parte  and  with- 
out notioe  to  any  one  interested  other  than  tho 
receiver  and  his  attomoys. 

2.  Rkceivebs  ^=>198  —  Appboval  ow  AC' 
COUNTS— AppeaI/—£]x  Pabie  Obdebs. 

On  appeal  from  ez  parte  orders  as  to  com- 
pensatira  of  a  receiver  and  attorneys,  the  Su- 
preme Court  will  not  determine  upon  tiie  merits 
the  amount  of  compcnsatloD  allowable,  but,  up- 
on reversing  the  orders  as  being  ex  parte,  will 
remand  the  questi<m  of  compensation  and  ap- 
proval of  aecounto  to  tiie  trial  court  lor  det^ 
rolnati<m  upon  due  notice  to  interested  parties. 

3.  Costs  «=»25a(l)  —  Appeal  —  Volukisoub 
Recokd. 

Where  appellant's  record  Is  unnecessarily 
voluminous,  he  may  be  allowed  costs  for  only  a 

portion  thereof. 

Department  1.  Appeal  from  Superior 
Court,  Pacific  County;  Edward  H.  Wright, 
Judge. 

Proceedings  In  iusolvency  of  the  Raymond 
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Tnut  Company.  From  orders  allowing  com- 
pensation, etc.,  to  taaaer  reeelTer,  A.  W. 
Hammond,  S.  B.  Golkett,  leortTer,  and  otb- 
en  ajqpeal.  Reversed  and  remanded. 

Bobert  G.  Chambers  and  Martin  O.  Welsh, 
both  of  Raymond,  for  appellants.  S.  M. 
Lockerby  and  P.  D.  Condoi,  both  of  Seattle, 

for  respondent. 

PARKEH^  J.  The  Raymond  Trust  Com- 
pany having  become  insolvent  the  Attorney 
General  commenced  an  action  In  the  name  of 
the  state  In  the  superior  court  for  Padflc 
county,  which  resulted  in  an  order  of  that 
court  being  entered  on  October  6,  1914,  ap- 
pointing A.  W.  Hammond,  receiver  of  the 
company,  to  take  dmrge  of  Its  property  and 
wind  up  its  affairs.  Hammond  promptly 
qualified  by  taking  his  oath  of  oCQce  and 
giving  bond  as  required  by  the  order  of  ap- 
pointment, and  entered  upon  the  discharge 
of  his  duties,  contlnnlDg  to  administer  the 
trust  imtU  January  6,  1917.  What  occurred 
in  the  recelTershlp  during  that  period  la  a 
long  story  which  does  not  need  to  be  told 
In  detail  here.  It  is  sufficient  tor  our  pr^ 
at  purposes  to  say  that  several  reports 
were  filed  In  court  by  Hammond,  as  receiv- 
er, and  orders  made  by  the  court  approving 
erpenses  incurred  by  and  payments  made  to 
the  receiver  himself  towards  his  compensa- 
tion for  services  aa  soch.  These  orders.  In 
so  far  as  th^  r^te  to  the  compensation  of 
Hammond  and  his  attom^a,  were  all  made 
ex  parte,  without  notice  to  any  of  the  other 
Interested  parties.  On  ITanuaiy  6,  1917, 
Hammond  tendered  to  the  court  his  reslgim- 
Uoa  aa  rec^vo*.  filing  therewith  an  account 
of  hlsr  doings  as  receiver  up  to  that  date. 
Without  notice  to  or  opportunity  given  to 
any  one  interested,  other  than  Hammond 
and  his  attorneys,  to  be  heard  thereon,  the 
court  altered  orders  purporting  to  finally 
approve  this  account;  purporting  to  finally 
determine  the  amount  of  Hammond's  com< 
PCTsatton  aa  receiver;  purporting  to  finally 
determine  the  amount  of  compensation  of 
his  attorneys  rendering  services  In  the  re- 
c^vershlp;  and  accepting  the  resignation  of 
Hammond  as  receiver.  It  so  happened  that 
the  term  of  ofilce  of  the  presiding  Judge  of 
the  superior  court  for  Padflc  county  expired 
very  soon  after  the  entering  of  theee  orders, 
when  his  newly  elected  successor  became  the 
doly  qualified  and  acting  judge  of  that  court 
Thereafter,  on  January  0,  1917,  the  new 
J^dge  pr^lding,  the  court  appointed  E.  E. : 
Colkett  as  receiver  to  succeed  Hammond. 
Thereafter  Oollnett  promptly  qualified  as 
such,  and  has  ever  since  been  the  duly  quali- 
fied and  acting  receiver  of  the  company,  in 
charge  of  Its  property  and  affairs.  On  Jan- 
nary  20,  1917,  on  application  of  Colkett  as 
receiver,  an  order  was  entered  by  the  supe- 
rior court,  i«nnlttlng  him,  as  receiver,  to 
appeal  from  all  of  the  ex  parte  orders 
above  notl<»d,  entered  by  the  court  on  Janu- 


ary 6,  1917,  other  Oan  the  wder  acceptlnE 
the  resignation  of  Hammond  as  receiver,  and 
thereafter  Colkett,  aa  receiver,  duly  aitpeal- 
ed  to  thla  court  from  each  of  those  orders. 

[1]  It  Is  contended  In  appellant's  behalf. 
In  BTUbstanc^  that  the  orders  appealed  from, 
purporting  to  be  flual  orders  approving 
Hammond's  final  account  as  receiver,  de- 
termining his  compensation  as  receiver  and 
that  of  his  attorneys  are  void,  and  should 
be  set  aside  because  entered  ex  parte  and 
without  notice  to  any  one  Interested  other 
than  the  receiver  and  his  attorneys.  We  see 
no  escape  from  sustaining  this  contatitlon. 

In  the  early  case  of  Thompson  v.  Huron 
Lumber  Company,  6  Wash.  627,  32  Pac.  S36, 
It  was  held  that  the  determination  of  a  re- 
ceiver's compensation  up  to  a  given  date, 
though  the  trust  was  ttien  only  partially  ad- 
ministered, when,  such  determlnatloD  was 
made  upon  notice  to  those  interested,  he- 
came  final,  and  appeal  would  lie  therefrom 
as  from  any  other  Judgment.  This  holding 
suggests  the  thought  that  no  ex  parte  order, 
interlocutory  or  final  in  form,  allowing  a 
receiver  compensation  in  whole  or  In  part, 
would  be  final  or  conclusive  upon  those  In- 
terested In  the  trust  property  as  creditors 
or  distributees.  These  orders  not  only  pur- 
port to  be  final  determinations  of  the  com- 
pensation of  Hammond  as  receiver  and  his 
attorneys  and  a  final  approval  of  his  ac- 
count, but  it  was  an  appropriate  time  for 
the  final  determination  of  all  those  ques- 
tions, since  Hammond  had  resigned  as  re- 
ceiver. It  is  apparent,  ttierefore,  that  these 
orders  were  Intended  to  be  final  determina- 
tions of  those  questiona,  and  were  not  made 
as  mere  intwlocutory  orders  subject  to  re- 
view upon  a  future  final  hearing  of  those 
^nestloDS.  The  one  thing  which.  In  any 
event,  calls  for  a  reversal  and  setting  aside 
of  these  cnders  la  that  th^  were  altered  ex 
parte  and  without  notice  to  those  interested. 
In  Re  Sullivan's  Estate,  S6  Wash.  217,  78 
Pac.  946,  wher^  orders  bad  been  made  by 
the  superior  court  making  partial  allowances 
towards  compensation  of  an  administrator, 
but  without  notice,  Judge  Hadley,  speaking 
for  the  court,  said  in  part: 

"It  is  thg  position  of  the  applicantB  41iat  the 
orders  are  void,  as  having  ttien.  made  nHdioat 
jnriBdictioD,  for  the  reason  that  they  were  made 

entirely  cx  parte  and  without  notice  of  any 
kind  to  persons  interested  as  distributees  of  the 
estate.  The  principle  involved  seems  to  be  so 
fundamental  tnat  eitatloii  of  authoritleB  is  on- 
necessary.  Indeed,  the  principle  is  not  contro- 
verted by  the  respondents,  but  they  assert  that 
the  orders  are  merely  interlocutory,  and  are  nei- 
ther conclusive  nor  binding  against  the  right 
of  the  distributees  to  be  heard  uptm  final  set* 
tlement  of  the  estate.  The  orders  are,  however, 
entered  In  the  form  of  solemn  judgments  of  the 
court  They  show  that  testimony  was  heard ; . 
that  tbo  court  made  findings  that  the  amounts 
were  reasonable,  and  unqualifiedly  commanded 
their  payment  They  bear  no  evidence  that  they 
were  entered  as  mere  interlocutory  orders,  sub- 
ject to  future  review  by  the  court  upon  a  full 
hearing  when  all  parties  should  be  before  it. 
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*  *  *  If  an  administrator  shall  pay  money  to 
hiiDseU  for  his  own  services  pcndio;  the  course 
of  administration,  without  due  hearing  upon  no- 
tice, be  must  do  so  at  his  peril,  for  the  conrt 
«an  enter  no  orders  or  judgment  that  will  pro- 
tect him  until  the  interested  parties  are  before 
it,  or  until  they  have  been  properly  notified.  If 
the  court  assumes  to  act  in  an  ex  parte  manner. 
It  can  amoont  to  no  more  than  a  mere  advisory 
act,  and  the  administrator  who  pays  money  to 
himself  in  pursuance  thereof  must  do  so  know- 
ing that  the  matter  cannot  be  finally  and  judi- 
cially determined  until  all  interested  persona 
are  before  the  court,  or  until  tbey  have  been 
duly  notified.  The  flame  piindpfe  aivUes  to 
payments  made  to  the  Bdninlstrmtor*«  attorn^." 

Our  dectBion  in  Be  Doana's  Estate;  64 
Wash.  SOS,  U6  Pac  847,  wberein  la  noticed 
ttae  question  of  tbe  finality  of  orders  u^ror- 
ing  ex ecn tors'  and  admlnistra tors'  accotmts 
upon  notice,  other  than  tiie  final  account 
pending  admlnlstrattoi,  is  of  Interest  In  this 
connectloD.  The  autboiltlai  therein  cited  and 
reviewed  seem  to  render  It  plain  that  the  fi- 
nality of  snch  orders  and  their  binding  effect 
upon  all  persms  interested  depends  upon 
soch  orders  having  been  made  after  hearing 
npon  due  notice.  This  role  seems  to  us  of 
equal  force  whether  tbe  order  Is  made  during 
the  course  of  the  administration  or  at  the 
close  of  the  administration  of  the  trust,  and 
whether  In  the  administration  ot  the  estate 
of  a  defeased  person  in  a  receivership  ot 
an  Insolvent  co^wiLtlott. 

[2]  Oonnsel  tor  appellant  in  tlieir  brief  ask. 
that  we  not  only  set  aside  and  annul  tbe 
orders  appealed  from,  but  also  that  we  de- 
termine vriUtt  compensation  the  recetver 
Riammond  and  his  attorneys  are  entitled  to, 
and  also  the  question  of  the  approval  of 
Hammond's  account  as  receivor,  iQMm  tbe 
mnlts,  in  the  li^t  of  the  neor<L  before  us; 
white  counsel  for  renModent  ask  that  we  re- 
view the  case  vpoa  the  merits  and  affirm 
the  orders  appealed  tnm,  or  make  oseSen 
at  tbe  same  Import,  should  we  hcdd  the  or^ 
dera  void  for  want  of  notice.  To  so  proceed 
would  be,  in  effect,  for  this  court  to  deter- 
mine questUms  whititi  have  never  been  de- 
to-mlned  vpon  due  notice  the  wa^erior 
court  TUB,  we  think,  would  be  exercising 
original  rather  than  aivellate  jurisdlctlcm, 
and  it  Is  Afflctdt  to  see  how  the  dedsUm  of 
this  court  so  rendmd  npon  this  record  would 
be  any  more  conclusive  against  those  who 
were  not  given  an  OM>ortunlty  to  be  heard  in 
the  superior  court  than  the  orders  made  by 
that  court  and  ben  sought  to  be  set  aside. 
We  are  quite  clear  that  we  should  not  now 
proceed  to  determine  these  questions  upon  the 
merits,  but  that  the  orders  annealed  from 
should  be  reversed  and  set  aside  upon  tbe 
ground  that  they  were  rendered  ex  parte 
and  without  notice  to  those  entitled  to  be 
heard,  and  that  the  question  of  the  amoont 
of  compensation  Hammond  as  recover  and 
his  attorneys  are  Justly  entitled  to,  and  the , 
kjuestloa  of  tbe  approval  of  his  account, 
should  be  remanded  to  Uie  trial  court  for 
Its  determination  upon  notice  and  the  giving  < 


of  UioBe  Interested  an  oivortiuilty  to  be 
heard  theretm.  It  is  so  ordered,  and  the  su- 
perlOT  court  Is  directed  to  proceed  accord- 
ingly. 

[I]  We  note  thUt  appdhmt  has  broni^t 
here  a  voluminous  recwd,  a  large  part  of 
which.  It  seems  to  us,  is  unnecessary  to-  the 
determination  of  the  imly  quesd<m  whi<di 
this  court  can  rightfully  detramlne.  We  con- 
clude therefore  that  anDellant  Shsll  recover 
costs  against  reepondent  Hamm<md  In  this 
court  tor  100  pages  of  the  transcript  prepared 
at  his  instance  by  the  clerk  of  tbe  superior 
court,  and  that  he  duUI  not  recover  any  costs 
for  tlie  pr^aratlon  of  the  statement  of  facts 
or  the  abstract  prepared  by  his  counsel.  He 
shall  recover  other  costs  as  by  statute  pro- 
vided. 

ELLIS,  O.  J.,  and  FUUiBBTON,  UAIN, 
and  WEBSTER,  JJ.,  concur. 


SEVIEB  V.  HOPKINS.   (No.  14405.) 

(Supreme  Oovrt  of  Washington.   April  25, 
1818.) 

1.  Sales  «=9880S)— Fraud— Oonckalmiht  or 

Defects. 

Where  seller  under  contract  to  sell  bay  bi 
first-class  condition,  finely  cat,  mixed  wet  hay 
and  snow  with  the  rest  ot  the  hay,  causing  it  to 
spoil  while  in  transit,  he  perpetrated  a  fraud  on 
buyer,  who  had  no  knowledge  thereof  until  after 
payment  and  acceptance  of  hay. 

2.  TauL  «s9l77-^HonoN  vob  Dibboted  Yn- 

DICT. 

Where  both  parties  to  an  action  tried  be- 
fore a  jury  move  for  a  directed  verdict,  thereby 
waiving  their  right  to  have  a  gucstion  of  fact 

Sassed  on  by  tbe  jury,  tbey  admit  that  tbe  evl- 
ence  is  free  from  confiict,  and  submit  the  cause 
for  determination  by  trial  court 

3.  Principai.  and  Agent  «=>103(e)— Accept- 
ance or  Goods  bt  Dbatman. 

A  drayman  employed  by  buyer  of  hay  to 
cart  the  hay  to  be  turned  over  to  bin  by  seUer 
has  no  authority  to  r^use  to  accept  the  hay  be- 
cause of  its  condition  and  acceptance  by  dray- 
man of  bay  for  carting  purposes  does  not  con- 
stitute acceptance  by  buyer. 

Department  2.  Appeal  from  Superior 
Court,  Taklma  County;  Geo.  B,  Holdeu, 
Judge. 

Action  by  Mark  3.  Sevier  against  G.  W. 
Hopkins.  Judgment  for  defendant,  and 
plaintlfl  appeals.  Beversed  and  remanded. 

H.  J.  Snively  and  I.  J.  Bounds,  both  ot 
North  Yakima,  for  appellant.  Bonsted  Si 
Wight,  ct  Ttqipcnish,  fbr  respimdait 

HOLCOUB,  J.  This  action  was  brought 
by  the  appellant,  Mark  J.  Sevier,  against  the 
respondoit,  G.  W.  Ht^klns,  for  damages  of 
(437.  13ie  omtroversy  arose  out  of  a  to-ImI 
contract  tor  the  sale  of  hay  and  the  factw 
are  as  follows: 

In  the  latter  part  of  February,  1815,  Uw 
parties  met  to  Toppenlsh,  Wash.,  and  re- 
spondent verbally  offered  to  sell  to  the  ap- 
pellant some  65  to  70  tons  of  first-class  al- 
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taUa  hay  at  9Q£0  per  tcm  and  $1.25  per  ton 
additional  for  chopping  the  bay.  The  bay 
was  Id  stacks  on  the  Biittoo  place  abont  one- 
half  mile  from  Toppenlsh.  It  was  to  be 
weighed  on  the  Farmers'  Union  scales  at 
ToE^nlah,  and  was  to  be  hauled  away  from 
the  chopper  by  appellant  On  the  day  of  this 
offer  the  appellant  w«it  to  Portland,  Or.,  and 
told  respondent  that  he  would  wire  him  if 
he  would  take  the  hay.  On  the  next  day 
appelant  wired  from  Portland,  "I  will  take 
the  hay ;  hare  it  chipped  fine  at  once."  The 
respondent  had  the  hay  chopped  by  one 
Hake,  who  then  had  his  machine  on  the  Brit- 
ton  place.  Hake  started  to  work  and  com- 
menced stripping  the  hay  by  removing  the 
snow  and  wet  hay  on  the  outside  of  the 
stack,  wherenpcm  re^ndenf  s  son  and  fore- 
man appeared  and  directed  Hake  not  to  strip 
the  hay,  but  to  cut  it  all  and  mix  the  wet 
hay  and  snow  with  the  rest  of  the  hay.  Ap- 
pellant wired  one  Bratton  to  haul  the  hay, 
who  got  Johnson  Bros.,  draymen,  to  haul  It 
and  load  it  into  cars,  to  be  shipped  to  Port- 
land, Or.  Appellant  inspected  the  hay  for 
the  first  time  when  it  arrived  In  cars  at  Port- 
land, and  found  that  It  had  been  heated  or 
burnt,  and  that  steam  and  water  drops  were 
In  Uie  car  as  though  It  had  rained  on  the 
cars  and  leaked  trough.  AK>ellant  there- 
upon made  a  claim  against  the  railroad  com- 
pany for  damages.  Thereafter  he  paid  the 
resfpondent  9^7i  the  price  of  the  hay  at  $6.- 
60  per  ton.  Tbe  appellant  learned  that  the 
railroad  company  removed  the  cars  to  Al- 
bany, Or.,  for  inspection,  and  dalmed  that 
the  railroad  company  was  not  at  fault  as  at 
first  contended.  Appellant  then  went  to  Top- 
penlsh and  investigated  the  matter  there, 
and  found  that  the  wet  hay  and  snow  bad 
t>een  mixed  while  the  hay  was  being  chop- 
ped, upon  orders  of  the  respondent's  son  and 
foreman. 

Appellant  brou^t  his  action  upon  the  the- 
ory that  respondent  bad  misrepresented  the 
hay,  and  that  a  fraud  had  been  practiced  on 
him  by  mixing  the  wet  hay  and  snow  in  with 
the  rest  of  the  hay,  which  ^ud  appellant 
had  not  discovered  until  after  payment  of 
the  f437.  The  evidence  in  the  record  shows 
that  the  hay  was  a  total  loss  to  appellant, 
and  this  Is  not  disputed  by  respondent.  At 
the  conclusion  of  the  trial  the  respective  par* 
ties  moved  for  a  directed  verdict  The  court 
denied  plaintiff's  motion,  took  the  case  from 
the  Jury,  and  dismissed  the  action.  The  trial 
court  was  of  the  opinion  that  the  contract 
was  a  severable  one,  and  that  the  plaintiff 
tried  it  on  that  theory.  The  record  does  not 
show  it  and  the  plalntUf  claims  otherwise  in 
his  brief. 

[11  Appellant  assigns  as  error  tellure  oi 
the  court  to  direct  a  verdict  for  the  plaintiff 
at  the  conclusion  of  all  the  testimony.  The 
evidence  shows  that  the  hay  was  to  be  in 
first-class  condition,  finely  cut,  and  that  the 
appellant  never  saw  the  hay  until  It  reached 


Portland,  from  where  Ms  order  of  acc^t- 
ance  was  sent  by  telegram  before  the  hay 
was  chopped  and  shipped.  Besi)ondent  was 
in  entire  charge  of  the  hay  until  after  chop- 
ping. If  all  the  hay  had  been  In  flrst-dass 
condition  before  chopping,  or  If  the  wet  hay 
and  snow  had  been  separated  from  the  good 
hay  the  ccHidltion  of  which  the  respondent 
had  knowledge,  the  hay  would  not  have 
spoiled  in  transit.  "It  is  generally  held  In 
this  country  that  the  Intentional  nondlsdo- 
suie  of  a  latent  defect  by  the  seller,  when  he 
knows  that  it  is  imknown  to  the  buyer,  Is 
fraudulent"  35  Cyc.  69.  "Any  device,  how- 
ever, used  by  the  seller  to  conceal  defects  or 
to  Induce  the  buyer  to  omit  Inquiry  or  ex- 
amination is  as  much  a  fraud  as  active  con- 
cealment" 85  Cyc.  69.  "According  to  the 
weight  of  authority  the  buyer  cannot,  in  the 
absence  of  fraud,  rescind  an  executed  con- 
tract of  sale  for  a  breach  of  warranty,  his 
remedy  in  such  case  being  on  the  warranty. 
The  breach  of  warranty  neither  rescinds 
the  sale  nor  gives  the  vradee  a  right  to  re- 
scind, but  merely  a  right  of  action  for  dam- 
ages." 35  Cyc.  138. 

It  seems  that  there  Is  some  question  as  to 
whether  the  contract  herein  Is  severable. 
The  decision  of  this  point  Is  unnecessary,  as 
the  appellant  Is  not  asking  for  a  resdsalon, 
but  has  brought  hla  action  for  damages  caus- 
ed by  respondent's  misrepresentation  and 
fraud. 

[2]  This  brings  us  to  the  point  whether  the 
appellant's  evidence  will  sustain  a  Judgment. 
Both  parties  having  asked  for  a  directed 
verdict  and  reserving  no  question  of  fact  to 
be  submitted  to  the  Jury,  they  admitted  that 
the  evidence  was  free  from  conflict  Llnd- 
qulst  V.  Northwestern  F.  H.  Co,,  22  S.  I>. 
298,  117  N.  W.  365;  Knox  v.  Fuller.  23  Wash. 
34,  62  Pac.  131.  The  Knox  Case  was  follow- 
ed in  the  case  of  Easterly  t.  Mills,  54  Wash. 
356;  103  Pac.  475.  28  L.  R.  A.  (N.  S.)  952. 
where  the  court  said: 

"When  the  two  motions  were  interposed,  tbei;e 
being  no  conflict  in  the  evidence  as  to  any  ma- 
terial fact,  the  parties  in  elTect  waived  a  verdict 
of  the  jury,  and  submitted  the  cause  for  determl> 
nation  by  the  trial  judge,  who  was  then  author- 
ized to  enter  such  judgment  as  the  evidence  war- 
ranted, and  we  will  on  this  appeal  Xspose  of  the 
case  on  the  same  theory." 

[3]  We  cannot  sustain  the  contention  of  re- 
spondent that  the  draymen  had  authority  to 
accept  and  did  accept  delivery  of  the  wet 
hay  and  snow,  as  agent  of  appellant,  thus 
constituting  acceptance  of  the  hay,  as  deliv- 
ered, by  the  purchaser.  The  authority  of 
the  draymen  was  simply  to  cart  the  hay  turn- 
ed over  to  them  by  the  re^Kindent  to  the 
cars.  No  one  had  been  given  such  authority 
by  appellant  to  act  as  his  agent  either  to  ac- 
cept or  refuse  the  hay  no  matter  what  ita 
condition  when  delivered. 

A  wrong  was  committed  in  this  case  by  the 
respondent's  attempting  to  palm  off  upon  ap- 
pellant the  wet  unmerchantable  hay,  thus 
causing  the  whole  lot  to  spoil,  to  appellant's 
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damage.  Ai  to  wfao  committed  this  wrong 
appellant  liail  no  knowledge  unUl  after  pay- 
ment and  acc^tance  of  the  hay.  To  allow 
respondent  to  profit  by  his  wrong  would  be 
nnjust  and  uncon8cl<»iable.  The  appellant 
was  OTerreacfaed  and  d^auded  and  Is  enti- 
tled to  recorer  bis  entire  damage  therefor. 
This  Is  indisputably  shown  to  be  tbe  sum  of 
$437. 

Reversed  and  remanded,  with  Instructions 
to  enter  judgment  for  appellant  for  the  sum 
of  $437,  with  his  costs  and  legal  Interest 
from  date  of  trlaL 

ELLIS,  0.  J.,  and  FULLDRTON,  MOUNT, 
and  CHADWIGE.  33.,  concur. 


THATBE  T.  SNOHOMISH  LOOGINO  CO. 
(No.  14385.) 

(Sapreme  Court  of  Washington.   April  26^ 
1918.) 

1.  Appui.  and  EteBOB  «=3>704(^— FmOINO  OF 

Fact— Rkvibw. 
A  finding  of  fact  by  tbe  trial  court  is  con- 
cluBive  on  appeal,  where  the  evidence  is  not 
brought  op. 

2.  STATUIBS  4s»211— COIfBTBUCnOR— Titlb. 

The  laagnaga  of  an  act  ahoald  be  eonttmed 
in  view  at  Its  title  and  lawful  pnrpoMS,  since 
tbe  subject  expressed  In  the  title  fixes  a  limit 
upon  the  scope  of  the  act 

3.  Statutes  «=9l09— ExpasaBiNo  Subject  in 

TiTLB. 

The  object  of  ths  constitutional  requirement 
that  the  subject  of  an  act  shall  be  expressed  In 
its  title  is  that  no  person  may  be  deceived  as  to 

what  matters  are  being  legislated  upon. 

4.  Raiiaoads  «=^411(10^)  —  IZFJUBOES  TO 
Stock— Fence  Law. 

In  view  of  tbe  fact  that  Rem.  Code  1915,  SS 
S7S1,  8732,  as  to  railroad  fences,  are  taken  from 
Acts  1903,  p.  832,  and  Acts  1907,  p.  169,  the  ti- 
des of  which  refer  to  "stock  injated  by  moving 
railway  trains,"  and  declare  the  law  of  negli- 
gence as  to  "stock  InjQted  by  railway  trains" 
and  the  third  sections  of  wbicn  refer  to  "injury 
to  stock  by  collision  with  moving  railway 
trains,"  section  87S1  does  not  render  a  railroad 
liable  for  injur;  to  stock  becsuse  of  sn  un- 
fenced  right  of  way,  not  caused  by  a  moving 
train,  such  as  a  fall  of  stock  through  a  trestle, 
althougb  in  terms  It  provides  that  a  railroad 
Shan  l>e  liable  for  all  damages  to  stock  from  fafl- 
ure  to  fence. 

5.  Affbal  and  Ebbob  «s»171(1}— Thxobt  or 
Case  Below. 

Where  appellanfe  case  below  waa  found  by 
tbe  trial  coort  to  be  wholly  unsupported  by 
flvidence,  appellant  conld  not  change  the  theory 
of  his  ease  in  the  Supreme  Court 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  0.  Alston, 
Judge. 

Action  by  Charles  B.  Thayer  against  the 
Snohomish  Ix^glng  Company.  From  a  judg- 
ment tor  defendant,  plaintiff  appeals.  Af- 
firmed. 

Lools  A,  Marricfc,  of  Everett,  for  appel- 
lant. Cooler,  ^ran  ft  Mulvlhlll.  ot  Ever^ 
for  respondwt. 


HOLCOHB,  J.  The  action  Is  one  to  »• 
oorer  damages,  and  the  ai«>eal  Is  takon  npon 
the  findings  of  fact,  con<duslon9  of  law,  and 
judgment  Appellant  assigns  three  orors: 
(1)  ^niat  the  coneluslims  ot  law  do  not  follow 
&om  die  findings  of  tact  and  are  not  snp> 
ported  thereby;  (2)  that  the  judgment  la 
not  supported  by  the  findings  of  fact;  (3) 
that  tbe  conduslons  of  law  and  Judgment 
are  not  supported  by  the  findings  of  fact 

In  the  complaint  the  negligence  charged 
against  the  respondent  Is  set  forth  In  para- 
graph 4  as  follows: 

"That  on  or  about  tbe  6th  day  of  July.  1916, 
the  said  horse,  because  of  the  neclect  of  the  de- 
fendant to  fence  his  right  of  way  along  the  track 
of  said  railway,  wanciered  upon  the  track  and 
the  train  of  said  defendant  came  along  and 
drove  the  said  horse  upoi  a  bridge  upon  said 
right  of  way,  and  said  horse  being  onable  to  get 
over  said  bridge  the  said  train  struck  the  horsa 
and  killed  it,  to  the  damage  of  the  value  of 
$850." 

[1]  The  court  fbnnd  that  thrare  was  no  erl- 
-dence  that  a  train  or  other  Tdilde  operated 
by  the  defendant  struck  the  borse  or  fright 
ened  or  interfered  with  tbe  horse  in  any 
way.  Since  tbe  evidence  is  not  here,  thiB 
finding  is  ccmcluslTe  upon  appellant  and  up- 
on this  court 

Appellant,  however,  contends  that  Qie  re- 
spondent is  liable  because  of  the  nnfenced 
right  of  way  and  trestle  without  any  afflrm- 
ative  action  upon  the  part  of  res[K)ndent  or 
Its  agents  even  though  there  were  no' trains 
operated  on  the  road.  He  argues  that  the 
damage  suffered  by  him  is  the  same  whether 
the  borse  fell  through  the  trestle  upon  tbe 
respondent's  right  of  way  which  was  un- 
fenced  or  waa  killed  by  collision  with  a 
moving  train  upon  the  right  of  way  which 
was  unfenced,  and  that  the  Legislature  so  in- 
tended in  enacting  sections  8731  and  8732, 
Rem.  Code.  These  provisions  were  taken  from 
the  acts  of  the  Legislature  of  1903  and  1907. 
The  title  of  Acts  1908,  c  158,  is  as  follows: 

"An  act  compelling  railroads  to  fence  their 
rights  of  way  and  to  protect  the  owners  of  stock 
injured  by  moving  railway  trains,  declaring  a 
law  of  negligence  with  regard  to  atock  injuxed 
by  railway  trains." 

Section  8  of  that  act  provides  that  In  all 
actions  against  persons,  etc.,  opwating  steam 
railroads, .  for  injuries  to  stock  by  coWsImi 
witli  moving  trains.  It  Is  prima  fade  evidence 
of  negligence  on  the  pairt  of  such  railway  to 
show  that  the  railway  track  was  not  fenced 
with  a  substantial  fence  or  protected  by  a 
suitable  cattle  guard  at  the  place  where  Uie 
stock  was  injured  or  killed.  The  title  ot 
Acts  1007,  c.  88,  Is  as  follows: 

"An  act  compelling  railroads  to  fence  their 
rights  of  way  and  to  protect  tbe  owners  of  stock 
injured  by  moving  railway  trains,  dedaring  a 
law  of  negligence  with  regard  to  stock  injured 
by  railway  trains." 

Thia  act  ia  the  same  aa  tbe  act  of  1903, 
except  that  It  Includes  electric  railroads  and 
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trains,  while  ttie  fomer  refers  only  to  steam 
railroad  traina  The  second  sectloa  of  each 
of  the  acts  dted  prorides  that  every  such 
railroad  shall  be  liable  for  all  damagea  sus- 
tained In  the  Injury  or  killing  of  stock  In 
any  manner  by  reason  of  the  failure  of  such 
person,  company,  or  corporation  to  construct 
and  maintain  such  fence  or  crossing  or  cat- 
tle guard,  etc.  This  provision  of  the  enact- 
ment Id  question  Is  the  basis  up(m  which  ap- 
pellant forms  his  theory.  But  the  title  of 
each  of  the  two  acts  referred  to  "stodc  In- 
jured by  moving  railway  trains,"  and  declar- 
ed the  law  of  negligence  with  regard  to 
"stock  Injured  by  railway  trains."  The  third 
section  of  each  of  the  acts  declared  the  rule 
of  evidence  making  it  prima  fade  evidence 
of  negligence,  "for  injury  to  stock  by  colli- 
sion with  moving  railroad  trains,"  If  It  was 
shown  that  the  railway  track  was  not  fenced 
with  a  substantial  fence  and  cattle  gnard. 

[2-4]  The  language  of  an  act  should  be 
construed  In  view  of  its  title  and  lawful  pur- 
poses, since  the  subject  expressed  in  the  title 
fixes  a  limit  upon  the  scope  of  the  act  State 
ex  rel.  Swan  v.  Taylor,  21  Wash.  672,  69  Paa 
489.  The  object  of  the  constltnti<mal  require- 
ment Uiat  the  subject  of  an  act  Shall  be  ex- 
pressed in  Its  title  la  that  no  person  may  be 
deceived  as  to  what  matters  are  being  leg- 
islated tipon.  S^monr  r.  Tacoma,  6  Wash. 
188,  82  ^c.  1077.  Therefore,  from  Qie  title 
and  the  third  section  of  each  act  we  are  con- 
vinced that  It  was  not  thtt  Inteatlcm  «f  the 
LegiBlatnre  to  dedare  the  law  of  negligence 
with  regard  to  stock  Injured  other  than  when 
injured  In  some  way  by  railway  trains.  Un- 
der similar  bnt  somewhat  brcwder  statutes 
than  ouTB  ttiere  are  authorities  which  hold 
that  if  the  right  of  way  was  imfdnced,  and 
the  Injury  was  caused  by  moving  railway 
trains.  It  would  not  be  necessary  that  the 
stock  come  In  actual  collision  with  the  mov- 
ing train,  but  the  moving  train  would  have 
to  have  some  relation  to  the  injury  and  dam- 
age. Here,  under  the  finding  of  the  court, 
there  was  no  such  relation. 

[fi]  Appellant  based,  his  case  below  upon 
the  specific  negligence  of  the  failure  of  the 
respondent  to  fence  Its  right  of  way,  the  driv- 
ing of  the  horse  upon  the  bridge,  the  inabil- 
ity of  the  horse  to  get  over  the  bridge,  and 
Its  being  struck  by  the  train  and  killed.  This 
being  wholly  unsupported  by  the  evidence  aa 
found  by  the  court,  appellant  would  have  no 
right  to  change  Its  theory  In  this  court  In 
any  event.  Nonliability  In  such  cases  as 
this  and  under  snch  statutes  is  directly  and 
Inferentlally  held  in:  Asbach  v.  C.,  B.  &  Q. 
R.  Co.,  74  Iowa,  248,  37  N.  W.  182 ;  Listen 
V.  Central  Iowa  Ry.  Co.,  70  Iowa,  714,  2»  N. 
W.  445;  Maher  v.  W.  &  St.  P.  R.  Co.,  81 
Minn.  401.  18  N.  W.  105 ;  Chicago,  K.  &  N. 
R.  Co.  V.  Hotz.  47  Kan.  627,  28  Pac.  695; 
Jlmerson  v.  Erie  B.  Ga,  203  N.  T.  618,  97 


N.  E.  48.  37  I/.  R.  A.  (N.  S.)  1181;  Knight  v. 
N.  T.,  L.  E.  &  W.  R.  Co.,  99  N.  Y.  25,  1  N. 
m  108;  A.,  T.  &  S.  F.  B.  Ckk  T.  Edwards, 
20  Kan.  581 ;  Yonng  v.  St  K.  O.  ft  N.  B. 
Co.,  44  Iowa,  172. 
The  judgment  is  afflnoed. 

EUJIS,  C.  3^  and  MOUNT,  UAIN.  and 
OHADWICK,  JJ.,  coacar. 


ROBINSON  V.  KTETITAS  COUNTY. 
(Na  14528.)  - 

(Suprams  Court  of  Wasbington.    April  25, 

1918.) 

Taxation  «=»539  —  Voltintabt  Payment  — 
Mistake  of  Law— Recovebt. 

grantee  of  an  Indian  homesteader,  or 
bis  heirs,  could  not  recover  ba<^  from  the 
county  money  voluntarily  paid  for  taxes  assess- 
ed on  the  land  under  mistaSe  of  law  by  the  coun- 
ty, acting  under  a  claim  of  right  and  without 
fraud;  there  having  been  no  ignorance  or  mis- 
take of  fact. 

Department  2.  Appeal  from  Sujierlor 
Court,  Klttitaa  County;  |Balpb  Kauftman, 
Judge. 

Action  by  Hannah  Robinson,  In  her  own 
right  and  as  guardian  of  the  estate  of  Earl 
BoUnsoQ,  a  minor,  against  Kittitas  County. 
From  judgment  dismissing  the  action,  plain- 
tiff appeals.  Affirmed. 

J.  X.  Streff,  of  Ellensbnrg,  for  appellant. 
Arthur  McOnlre,  of  Ellwdiiirg,  for  respond- 
ent. 

FULLBBTON,  J.  The  appellant,  In  her 
own  right  as  widow  of  John  Boblnson,  de- 
ceased, and  as  guardian  of  her  minor  son, 
began  an  action  In  the  year  1914  to  recover 
&om  respondent  the  svaa  of  $761.53,  which 
had  been  paid  as  taxes  on  certain  lands  for 
the  years  1904  to  1913,  inclusive.  The  court 
sustained  a  demurrer  to  her  complaint  on 
the  ground  that  it  failed  to  state  a  cause 
of  action.  On  the  appellant's  election  to 
stand  on  the  complaint  and  refusal  to  plead 
further.  Judgment  was  rendered,  dismissing 
the  action. 

The  complaint  shows  that  a  homestead  en- 
try had  been  made  on  the  lands  by  an  Indi- 
an on  May  19,  1881,  under  an  act  of  Con- 
gress of  1862  as  amended  March  8,  1876. 
A  final  receiver's  certificate  was  Issued  to 
the  Indian  on  December  13,  18S7,  under  the 
act  of  Congress  of  July  4,  18^,  and  pateot 
issued  to  the  Indian  on  January  25,  1892. 

The  Indiaa  was  entitled  to  a  patent  In 
accordance  with  the  act  of  July  4,  1884,  un- 
der which  for  a  2&-year  trust  period  the  land 
was  "nonalienahle,  nonassessable,  nor  subject 
to  taxation  by  the  state  or  county  or  other 
quasi  municipality  within  whose  limits  said 
lands  may  be  situated,  and  any  attempt  to 
alloiate  the  same,  or  tax  the  same  or  levy 
or  assess  taxes  against  the  same  by  any 
county,  stated  or  quasi  munlc^l  division  of 
the  state  Is  ycM,  illegal  and  fraudulent,  and 
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wholly  outside  of  the  Jurisdiction  of  any 
officers  of  municipal  or  dvU  dlvleAoa  of  any 
stata"  The  patent  issued  by  the  execntlve 
officer  of  the  United  States  was  erroneously 
executed  pursuant  to  the  act  of  Congress  of 
January  18>  ISSl.  relating  to  transactions 
with  Winnebago  Indians  of  Wisconsin,  and 
did  not  contain  the  provision  of  the  act  of 
1884,  excepting  •  tba  land  from  taxation  fbr 
a  period  of  25  years.  On  May  23,  1903,  the 
lands  in  controTersy  were  deeded  the 
Indian  to  John  Robinson,  under  whom  the 
widow  and  minor  aon  now  claim  as  heirs. 
From  and  Including  the  year  1001  to  the 
year  1913  fbe  respondent  assessed  and  eci- 
lected  taxes  thereon  totaling  the  sum  of 
$761Jt8.  It  la  furtha  alleged  ttiat  these  tax- 
m  were  ill^ally  assessed,  and  that  they 
were  levied,  collected,  and  paid  by  mutual 
mistake  of  the  parties  as  to  the  ownership 
and  title  of  the  lands;  that  ifflor  to  the  con- 
veyance of  the  land  by  the  Indian  an  attot^ 
was  consalted  by  John  RoUnson,  and  he 
was  advised  and  believed  that  the  Indian 
hi^  title  In  fee  and  was  competent  to  malce 
good  title;  ttiat  Oie  taxes  were  paid  ui^r 
the  mistake  and  belief  that  title  vested  In 
the  grantee,  diat  respond»t  assessed  and 
collected  the  taxes  undw  the  tiellef  that 
th^  were  legal  and  valid;  that  ttie  mistake 
was  not  discovered  until  within  three 
months  before  the  Institution  of  the  action; 
and  that  a  claim  for  refund  of  the  moneys 
was  presented  to  respondent  and  rejected 
prior  to  the  bringing  of  this  action. 

The  question  of  legal  title  to  the  land  is  in 
our  opinion,  immaterial,  and  the  sole  matter 
for  determination  Is:  What  right  of  recov- 
ery has  one  who  volontarlly  pays  taxes  Il- 
legally assessed  under  mutual  mistake  of 
law  of  the  taxpayer  and  the  assessing  offi- 
cers? It  will  be  observed  that  the  complaint 
floes  not  show  any  compulsion '  or  duress 
In  the  collection  of  the  tax,  nor  that  It  was 
paid  under  protest.  There  Is  no  showing  of 
fraud  in  the  as'sessment  and  collection  other 
than  a  conclusion  to  that  effect  from  the 
mere  fact  of  a  mistaken  right  of  assessment 

In  the  recent  case  of  ChUds  v.  Spokane 
Oounty,  100  Wash.  — ,  170  Pac.  145,  the  gov- 
erning principle  in  such  cases  is  stated  as 
follows: 

"It  is  settled  law  that  money  paid  in  satia- 
faction  of  en  illegal  tax  to  a  mmiicipal  corpora- 
tion, acting  under  claim  of  right  and  without 
fraud  cannot,  in  ths  absence  of  a  statute  au- 
thorizing it,  be  recovered  back,  where  the  pay- 
ment was  not  compelled  by  duress  or  coercion 
and  thsre  was  no  wnorance  or  mistake  of  fact 
on  the  part  of  tihe  one  making  such  payment"— 
citinc  Pittock  &  Leadbetter  Lumber  Co.  v, 
Skamania  County,  98  Wash.  145, 187  Pac.  108 ; 
Phelps  T.  Tacoma,  15  Wash.  367,  46  Paa  400; 
Dillon,  Mun.  Corp.  (6th  Bd.)  !  1017. 

The  case  of  Phelps  v.  Tacoma  holds  that 
a  taxpayer's  mistake  as  to  his  title  to  land  up- 
on which  be  pays  the  taxes  does  not  alter  the 
character  of  the  payment  as  a  voluntary 


one.  See,  also,  Homestead  Co.  v.  Valley 
Railroad,  17  WalL  153,  186,  21  Ix  Ed.  622; 
CocAey,  TaxaUcm  (Sd  Ed.)  824,  1495. 

Decisions  of  this  court  cited  by  appellant, 
where  recovery  was  allowed  because  of 
ovOTEluation  through  the  mistake  of  the  as* 
sessor,  are  based  on  the  assumption  of  con- 
structive fraud  by  reason  of  that  fact,  and 
are  not  authority  tar  the  recovery  of  volun- 
tary payments  of  taxes  upon  land  whldi 
the  party  paying  believed  he  owned. 

The  Judgment  Is  affirmed. 

GLUS,  a  J.,  and  MOUNT,  HOLCOMB, 
and  GHADWIOK,  JJ.,  concur. 


SUSMAN  T.  YOUNG  MEN'S  CHRISTIAN 
ASS'N  OF  SEATTLE.    (Na  14518.) 

(Snweme  Court  of  Wasbington.    April  20, 

1»18.) 

1.  CHARrriES  «=S>46^)— TOBTB— LlABIUTT. 

A  benevolent  or  chaiitablo  institution  is  not 
liable  for  torts  of  its  servants  asainst  a  patron 
of  the  institution,  In  the  absence  of  showing  of 
failure  to  cxerdse  reasonable  care'  In  stlection 
ot  such  servant. 

2.  Chabxtiks  *s»1— "Bewxvolenot"— "Oha»- 
rrx." 

"Benevolence"  and  "charity"  do  not  con- 
sist wholly  of  almsgiving,  but  gratuitous  im- 
provement of  wiritual,  mental,  social,  and  phys- 
ical condition  of  young  men  by  the  maintenance 
of  lectures,  gospel  services,  lilMraries.  reading 
rooms,  gymnasiums,  recreation  grounds,  social 
meetings,  etc.,  is  charity. 

[Ed.  Note.— For  other  definitions,  see  Wovds 
and  Phrases,  First  and  Second  Senes^  Benevo- 
lence ;  Charity.] 

3.  Chabities  4=3l— DEiiNrnoN. 

Shice  the  term  "charity"  Implies  a  gift  bi 
some  form,  it  implies  the  bestowal  of  goods  or 
money,  rendition  of  services,  or  awarding  of 
privileges  free  to  the  redplont  without  gamfol 
return,  and  it  Is  not  diartty  in  a  legal  or  any 
sense  to  confer  beneflts  when  the  recipient  is 
required  to  return  adequate  consideraticm. 

4.  EviDBirCB  4s>22C^— JUDICIAIi  NOTICB— Y. 

M.  O.  A.— Chabitable  I*imPoaB8. 
The  court  cannot  take  judicial  notice  of 
the  objects  and  purposes  of  a  Y.  M.  C  A.  lo- 
cal branch,  duly  Incorporated,  whose  otdects, 
purposes,  powers,  and  privileges  must  be  deter- 
mined from  its  articlce  of  incorporation. 

5.  CHABrrtEB  «=s»45(2)— Chabttabli  Oobpoba- 
■noRS— ToBTS  OF  Sebvants— Plbaoxno. 

Complaint  fox  injuries  in  elevator  accident, 
alleging  that  plaintiff  paid  tulthm  for  instruc- 
tion at  a  Y.  M!  C  A.  equal  in  amount  to  charget 
for  like  bene6ts  furnished  by  other  institutions 
ostensibly  operated  for  gain  and  profit,  not  al- 
leging that  the  corporation  had  no  capital  stock, 
nor  that  the  incorporators  or  members  could 
dorjve  no  profit,  nor  that  its  gains  were  wholly 
devoted  to  fartiierance  of  charitable  purposeSi 
did  not  show  that  the  Y.  H.  0.  A.  was  a  chari- 
table corporaticm  so  aa  to  rdieve  it  from  an- 
swering. 

6.  ChABTTIES  fl=5>45(2)— CHABFTABtE  COBPoBA- 

TIONS — LiABtLrrr  fob  Tobtb  —  Obdikancb. 
A  municipal  (wdinance,  re^latini;  operation 
of  elevators,  miposes  no  liability  against  chari- 
table institutions  otherwise  exempt,  In  the  ab* 
suiee  of  express  or  implied  intent  so  to  da 
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T.  Ghabitixs  ^345(2>— Gbabitabu:  Covpou- 

TION8  ~  LlABIXRT  TOB  TOBTB— INDEMITITT 

Irsdrancb. 
Tbe  mere  fact  that  T.  M.  C.  A.  took  OTit  in- 
deninit7  policy  for  elevator,  though  evidence  of 
tbe  cwutruction  by  the  conioration  of  its  liabili- 
tiesi  created  no  liability  for  tnt  of  the  eleva- 
tor operator  if  none  theretofore  existed. 

Department  1.  Appeal  from  8up«lor 
Court,  King  County;  U)tcb^  GUllam. 
Jndge. 

Action  by  Fiinl  J.  Sluman,  a  mtnor,  by 
Mary  B.  Ibrtln.  bis  guardian  ad  Ittem, 
against  tbe  Touv  Men's  Christian  Associa- 
tion of  Seattle.  Judgment  dlBmlaring  tbe 
complaint  after  demurrer  thereto  was  sus- 
tained, and  plBlntUE  aM>eabL  Beraned  and 
remanded. 

"Walter  S.  Pulton  and  Arch  F.  Williams, 
both  of  Seattle,  for  appellant  J.  Speed 
Smith,  Hairy  Elliott,  Jr.,  and  James  B. 
Murphy,  all  of  Seattle,  for  respondent 

FULLERTON,  J.  The  appellant,  a  stu- 
dent and  patron  of  the  respondent^  Young 
Men's  Christian  Association,  sought  to  re- 
cover In  damages  from  the  respondent  for 
Injuries  sustained  because  of  the  negligent 
operation  of  a  passenger  elevator  in  the  as- 
sociation's building  by  one  of  Its  employes. 
A  demurrer  was  interposed  to  the  complaint, 
which  the  trial  court  sustained.  The  appel- 
lant elected  to  stand  on  his  complaint,  and 
appeals  from  the  Judgment  of  dismissal 
which  followed. 

The  complaint,  omitting  the  fornial  parts, 
is  as  follows: 

"I.  That  plaintter  Is  a  resident  of  SeatUe. 
King  county.  Wash.,  and  Is  of  the  age  of  13 
years ;  tliat  heretoCote  Mary  B.  Martin,  who  is 
plaintifrs  mother  and  is  also  a  resident  of 
Seattle,  Wash.,  was  duly  and  regularly  appoint- 
ed by  ue  abovfr«ntitled  court  guardian  ad  litem 
t>i  plaintiff  for  the  purpose  of  commencing  and 
prosecuting  this  actum,  and  she  Is  now  the  duly 
appointed,  qualified,  and  acting  guardian  ad 
litem  of  plamtiff  for  such  purpose. 

"II.  That  the  defendant  is  a  corporation  duly 
OTianized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Washington,  with  its 
principal  place  of  business  In  Seattle,  King 
county,  Wash.,  and  its  articles  of  Incorporatiw 
provide  inter  alia  as  follows: 

"'Section  3.  The  object  of  the  corporation 
shall  be  the  Improvement  of  tbe  spiritual,  mcn- 
talt  Bodal  and  physical  condition  of  the  young 
men  of  Seattle  by  the  support  and  maintenance 
of  lectures,  gospel  services,  libraries,  reading 
rooms,  gymnasiums,  recreation  grounds,  etc., 
social  meetings  and  such  other  means  as  may 
conduce  to  the  accomplishment  <^  this  object 

"  The  board  of  trustees  shall  devote  the  prop- 
erty of  the  association,  of  which  they  have 
the  management  and  the  income  thereof  to  the 
purposes  named  herein  and  for  no  other,  and 
so  long  as  the  board  of  directors  shidl  so  ex- 
pend the  same,  the  board  of  trustees  shall  pay 
over  to  tbem  the  income  of  the  property  of  the 
association  so  managed  by  th«n.* 

"III.  That  in  the  prosecutimi  of  its  bnahiess 
the  defendant  owns  that  certain  brick  buliding 
known  as  the  T.  M.  a  A.  Building,  located 
at  the  southwest  comer  of  MadisoD  street  and 
Fourth  avenue  in  Seattle;  that  In  said  build- 
ing the  defendant  maintains  gymnaslnm  rooms, ' 


'a  social  hall,  and  reading  rooms,  an  educational 
department  with  offices  and  classrooms,  a  lab* 
oratory,  machine  shop,  library,  a*  lobby,  an  au- 
ditorium, a  boys'  department  with  offices,  a  cafe- 
teria, barber  shop,  shower  and  steam  baths, 
swimming  pool,  and  sleeping  rooms  for  rent, 
and  in  connection  with  its  educational  depart- 
ment said  defendant  maintains  in  said  building 
a  school  in  which  general  branches  are  t&ugbtt 
and  instruction  in  bookkeeping,  typewrl&ig, 
stenography,  and  other  special  courses  is  given, 
and  for  instruction  in  said  branches  and  cours- 
es charges  are  made  to  persons  taking  or  re- 
ceiving the  benefit  there<»,  said  charges  equal- 
ing in  amount  the  prices  charged  for  like  in- 
struction by  business  collies  and  other  schools 
in  the  city  of  Seattle  which  give  instruction  for 
profit,  and  for  services  and  privileges  in  said 
barber  shop,  cafeteria,  gymnasium,  and  hatha, 
and  for  the  use  of  said  sleepily  rooms,  charges 
are  made  which  equal  in  amount  the  prices 
charged  for  like  services,  privilwes  and  rooms 
by  other  concerns  in  the  aty  of  Seattle  orgsn- 
ized  and  operated  for  profit, 

"IV.  That  on  the  23d  day  of  June  1916,  plain- 
tiff, Paul  J,  Susmann,  was  a  pnpU  in  the  school 
of  defendant,  and,  through  his  mother,  had  ^id 
to  the  defendant  the  tuition  charges  requred 
by  it  for  plaintifiTs  iQStruction, 

"V.  That  on  said  day,  and  at  about  the  hour 
of  8  ;25  o'clock  a.  m.,  plaintiff  was  on  the  third 
fioor  of  defmdant's  said  building,  desirous  of 
proceeding  to  his  classroom  on  an  upper  fioor, 
and  for  the  purpose  of  being  transported  to  hie 
classrocon  ho  signaled  for  the  passenger  elevator 
maintained  and  operated  by  the  defendant  in 
said  building,  and  in  pursuance  of  plaintiff's 
signals  said  elevator  then  and  there  operated 
by  an  employ^  and  agent  of  the  defendant  came 
from  the  lower  floor  and  stopped  at  the  level 
of  tbe  third  floor  for  tbe  purpose  of  receiving 
plaintiff  as  a  passenger;  uiat  as  plaintiff  was 
in  the  act  of  entering  the  elevator,  and  before 
he  had  time  to  enter  it,  the  <^rator  thereof 
negligently  and  carelessly,  and  without  notice 
or  warning  to  him,  and  with  the  door  of  the 
elevator  shaft  open,  caused  the  elevator  to  leave 
tho  level  of  said  floor,  and  thereby  the  plaintiff 
was  thrown  upon  the  edge  of  the  elevator  floor, 
and  was  carried  several  feet  above  the  level  of 
the  third  floor,  when,  being  unable  to  retain  his 
posti<m,  plaintiff  was  forced  to  relinquish  tbe 
some,  and  thereby  fell  four  stories  and  into  the 
basement  of  the  buUding,  a  distance  of  approz- 
imately  60  feet,  thereby  receiving  injuries  as 
hereinafter  more  specifically  set  forth. 

"VI.  That  the  fall  of  plainUff  and  his  inju- 
ries were  due  to  the  negligence  and  careless- 
ness of  the  defendant,  in  that  the  defendant  at 
the  timo  of  plaintiff's  injuries  and  for  a  long 
time  previous  thereto  bad  maintained  said  ele- 
vator in  a  condition  violative  of  section '667  of 
Ordinance  No.  31578  of  the  city  of  Seattle,  ap- 
Moved  July  22,  1B13>  providing  as  follows: 
^Eveiy  door  and  gate  to  an  elevator  shaft  shall 
always  be  closed  when  the  elevator  leaves  the 
level  of  the  floor  or  be  so  designed  that  the 
elevator  cannot  be  started  until  th^  are  closed' 
—and  violative  of  Ordinance  No.  21761  of  the 
city  of  Seattle,  approved  August  2,  1910,  con- 
taining tbe  same  proviucm,  which  was  super- 
seded by  said  Ordinance  No.  31578,  in  thiL 
that  the  door  to  the  elevator  shaft  on  the  third 
floor  of  defendant's  said  building  was  so  con- 
structed and  maintained  that  it  could  not  be 
closed  as  the  elevator  left  the  level  of  the  floor, 
or  at  all,  and  was  not  so  designed  as  to  pre- 
vent the  elevator  itom  being  started  until  it 
was  closed;  that  the  foU  of  plaintiff  was  due 
to  the  further  negligence  and  carelessness  of 
the  defendant,  in  that  the  operator  of  said  ele- 
vator failed  and  neglected  to  stop  the  elevator 
at  the  levd  of  said  flow  a  suffideat  length  of 
time  to  enable  the  plaintiff  to  enter  the  same. 
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bat,  cm  the  contrai?,  started  the  elevator  m 
the  plaiotifl  was  in  the  act  of  entering  it  and 
before  he  had  timo  safely  to  enter,  with  the  re- 
sult that  plaintiff  was  thrown  and  was  com- 
pelled to  hang  onto  the  edge  of  the  floor  of  said 
elevator  in  an  attempt  to  sBve  himself  from  be- 
ing dropped  down  the  elevator  shaft,  which  was 
nngnarded  and  unprotectod,  and  thereby  he  fell 
as  hereinbefore  alleged. 

"VII.  That  as  a  result  of  said  fall,  plaihtifl. 
who  previou^y  was  strong  physically  and  men- 
tally, was  knocked  una>n8Cious,  in  which  con- 
dition be  remained  for  a  period  of  three  weeks, 
during  whkb  time  he  was  confined  to  the 
Seattle  General  Hospital,  and  thereafter  he  was 
taken  to  his  home  and  confined  to  his  bed  under 
medical  care;  that  both  his  arms  were  broken, 
and  bia  right  ana  was  dislocated  at  the  elbow, 
his  left  arm  was  broken  at  tlie  wrist,  his  left 
hand  was  bruised,  and  permanently  stiffened, 
thereby  deforming  the  same,  a  piece  of  the  bone 
of  plaintiff's  left  wrist  was  broken  off  and  the 
wrist  pramanently  stiffened;  that  pUuntia's 
ikuU  was  fractured  at  the  base  <^  the  brain, 
and  be  sustained  permanent  internal  injuries  of 
a  nature  unknown  to  the  plaintiff,  but  which 
have  caused  plaintiff  mncb  suffering  in  body  and 
mind;  that  due  to  tbo  fracture  of  plainturs 
skull  atrophy  of  the  optic  netva  has  occurred, 
and  plaintiff  has  but  three-tenths  of  bis  normal 
vision,  which  condition  is  permanent  and  pro- 
gressive, and,  as  plaintiff  believes  and  alleges 
the  fact  to  be,  wUI  result  in  total  blindneui; 
that  as  a  further  result  of  said  fall  nlaintUFe 
right  side  was  paralyzed  for  several  days,  and 
he  sustained  abrasions  about  the  limbs  and  an 
abrasion  and  cut  under  the  right  eye,  and,  due 
to  bis  injuriea,  ^aintiff's  mind  has  been  u- 
fected,  in  that,  while  be  is  13  years  of  age,  ho 
has  not  the  mental  capacity  of  a  child  above  0 
or  6  years,  and  plaintiff  is  informed  and  be- 
lieves and  alleges  the  fact  to  be  that  thu  con- 
ditio is  permanent;  that  as  a  further  result 
of  plaintilTs  injuries  he  baa  had  to  incur  an 
indebtedness  for  hospital  attendance  in  the  sum 
of  $18S,  an  indebtedness  for  nurdng  in  the  sum 
of  $162.  and  an  indebtedness  for  doctor's  bills 
in  the  sum  <rf  $600,  and  will  be  compelled  to 
incur  a  further  indebtedness  for  "^J^cal  at- 
tendance due  to  his  injuries  in  the  sum  of  ?aX>. 

"VIII.  That  in  all  plaintiff  baa  been  and  is 
damaged,  as  a  result  of  bis  injuries  due  to  the 
negligence  and  carelessnesa  <rf  the  defendant  as 
herein  alleged,  in  the  sum  of  $35,000. 

"IX.  That  at  the  time  of  said  accident  de- 
fendant carried  an  elevator  liability  policy  of 
insurance  in  the  Mtnn  Insurance  Company 
whereby  in  consideration  of  a  certain  premium 
which  had  theretofore  been  paid  by  defendant 
said  ^tna  Insurance  Company  agreed  that  if 
any  person  or  persons  should  sustain  bodily 
injuries,  while  entering  upon  or  alighting  from 
said  elevator,  as  plaintiff  was  injured,  said 
^tna  Insurance  Company  would  indemnify  de- 
fendant against  liability  on  account  thereof  up 
to  an  amount  not  exceeding  $5,000;  thst  sub- 
sequent to  plaintifPe  injurtcs,  and  prior  to  the 
commencement  of  this  action,  the  claim  of 
plaintiff  was  referred  by  defendant  to  said  Mtaa 
Insurance  Company,  and  was  Investigated  by  the 
attorney  for  said  iEtna  Insurance  Company; 
that  since  the  commencement  of  this  action, 
defendant  has  been  represented  in  this  action 
by  an  attorney  employed  by  said  JEtna  Insur- 
ance Company,  and  if  a  judgment  is  recovered 
against  defendant  in  this  action,  it  will  be 

faid  to  the  extent  of  the  liability  of  said  iBtna 
asuraace  Comoenj  under  said  policy  of  in- 
surance." 

[1]  The  trial  court  sustained  the  demurrer 
on  tbe  ground  that  the  respondent  Is  main- 
tained as  a  benevolent  and  charitable  in- 
gUtntion,  and  as  each  Is  not  llalde  toi  torts 


BEFOBTEB  (Wash. 

committed  by  Its  servants  against  a  patron 
of  the  institution,  In  the  absence  of  a  show- 
ing that  It  failed  to  eierdse  reasonable  care 
in  the  selection  of  the  servant.  The  rule  ap- 
plied by  tbe  court  Is  the  settled  rule  in  this 
state;  and,  if  it  appears  from  tbe  complaint 
that  the  respondent  Is  a  benevolent  and 
charitable  institution,  the  demurrer  was 
properly  sustained.  Wharton  Warner,  75 
Wash.  470,  135  Pac.  235;  Blagnuson  t. 
Swedish  Hospital,  169  Pac.  828. 

[2]  It  may  be  conceded,  we  think,  that  the 
purposes  for  which  this  corporation  Is  or- 
ganized are  in  the  wider  sense  benevolent 
and  charitable.  Benevolence  and  charity  do 
not  consist  wholly  of  almsgiving.  While  to 
relieve  the  wants  of  the  helpless,  tbe  needy, 
or  tbe  Indigent  Is  charity,  It  la  not  the  only 
form  of  charity.  To  engage  in  the  work  of 
improving  the  spiritual,  mental,  social,  and 
physical  condition  of  young  men  by  the 
maintenance  of  lectures,  gospel  aerrioes,  Uf 
brarles,  reading  rooms,  gymnasiums,  recrea- 
tion grounds,  social  meetings,  and  such  other 
things  as  may  conduce  to  these  objects  so 
thst  the  beneficiaries  may  not  become  help- 
less, needy,  or  indigent.  Is  more  to  tbe  ihu> 
pose,  and  is,  when  done  gratuitously,  per- 
haps the  purest  form  of  charity.  But  It  Is 
not  cOiarity  In  the  legal  sense  to  do  these 
things  for  tiie  purposes  of  gain,  profit,  or 
private  advantage,  or  in  the  anticipation  of 
gain,  profit,  or  private  advantage. 

{3]  The  term  "charity"  in  itself  ImpUes  gift 
in  some  form;  it  Implies  tbe  bestowal  of 
goods  or  money,  the  rendition  of  services,  or 
the  awarding  of  privileges,  free  to  the  redol- 
ent, without  gainful  return  or  the  anticipa- 
tion of  gainful  return  to  the  donors.  Hence  It 
Is  not  charity  in  a  legal,  or  In  any  sense,  to 
confer  benefits,  which  would  be  diaritable  U 
done  without  gain  or  tbe  anticipation  of  gain, 
when  the  recipient.  In  order  to  receive  the 
benefits,  is  required  to  return  an  adequate 
consideration.  In  other  words,  a  charitable 
corporation  to  be  such  must  not  only  engage 
in  works  tending  to  the  betterment  of  man- 
kind, but  it  must  do  so  as  a  (diarity.  If  It 
renders  no  services  except  those  for  which 
it  receives  an  adequate  reward,  it  is  a  busi- 
ness, not  a  charitable,  concern,  and  cannot 
claim  the  InunnnlUes  of  the  latter.  This 
Is  not  to  say  that  it  has  not  the  character 
of  a  charitable  institution  merely  because  it 
may  exact  compensation  from  those  desir- 
ing Its  privileges  to  the  extent  of  their 
ability  to  pay.  It  Is  but  to  say  that  it  la 
not  a  charity  if  It  does  no  charity— If  Its 
privileges  are  extended  to  those  only  who 
have  the  ability  and  willingness  to  pay  ftill 
value  for  the  privileges  afforded. 

[4]  Whether  the  respondent  Is  or  Is  not  a 
charitable  association,  as  the  question  Is 
now  presented  to  us,  must  be  determined 
from  the  allegations  of  the  complaint.  Tbe 
respondeat  contends  that  we  may  take  judi- 
cial notice  of  the  objects  and  puzposes  of 
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euch  aasodatlong,  and  may  know  Jadldally 
tbat  they  are  ^sentially  benevolent  and  char- 
itable. But  this  Is  true  only  to  a  limited 
extent.  We  may  know  historically  that  the 
association  originally  founded  under  the 
name  of  Young  Bien's  Christian  Association 
was  essentially  charitable,  but  we  cannot 
know  Indidally  that  the  many  ind^>endent 
organizaticms  now  existing  under  the  same 
name  are  so.  The  particular  association  Is 
an  incorporation  under  the  laws  of  this  state, 
and  Its  powers  and  privileges  ate  such  as 
the  state  laws  confer  upon  it  and  pomlt 
it  to  assume  In  Its  artides  of  Incorporation. 
We  have,  It  is  true,  Ulwb  permitting  the  in- 
owporatlon  of  purely  charitable  associations, 
but  we  have  laws  also  which  permit  Incor- 
poration for  business  purposes,  and  whether 
this  one  Is  so  incorporated  or  not  depends 
upon  its  articles  of  Incorporation  and  the 
manner  In  which  It  conducts  its  business 
thereunder,  not  npon  the  genezal  character 
fxf  the  originBl  Institution  whose  name  It 
bears. 

[C]  Turning  to  the  comiOalnt  it  la  at  once 
apparent  that  It  does  not  there  appear  to  be 
a  charitable  assodatlCHi  undm  ttie  legBl 
meaning  of  that  term.  While  Its  purposes 
as  defined  In  Its  artlcIeB  of  inooiporatim 
are  designed  and  adapted  to  the  aocfHupUkh- 
metft  of  cliarltable  pnipoaesi  It  Is  not  abown 
that  It  pursues  them  as  a  charity.  On  the 
contrary,  the  allegation  Is  that  for  the  aerr- 
Ices  rendered  charges  are  made  to  the  re- 
cipients of  its  beneflta  and  privileges,  equal 
In  amount  to  charges  made  for  like  ben^ts 
and  privileges  furnished  by  other  instltur 
tlons  ostensibly  operated  for  gain  and  profit 
Nor  Is  It  shown  that  It  has  no  capital  atodc, 
nor  that  the  incorporators  or  members  can  de- 
rive no  profit  from  the  conduct  of  tlie  busi- 
ness of  the  association;  nor  does  It  appear 
that  its  gains,  as  was  shown  In  the  case  of 
Magnuson  v.  Swedish  Hosi^tal,  are  all  or 
In  any  considerable  part  applied  to  the  main- 
tenance of  the  association  or  In  the  further- 
ance of  its  purposes  and  designs. 

[I,  I]  We  atta<fli  no  particular  Importance  to 
the  allegation  that  the  duty  violated  resulting 
In  the  Injury  was  expressly  imi>osed  by  an  or- 
dinance of  the  dty  of  Seattle,  nor  to  the 
allegation  that  the  respondent  had  procured 
Indemnity  Insurance  upon  Its  elevator.  A 
statute  or  ordinance,  it  is  true,  may  create 
a  liability  where  none  before  existed,  but  to 
accomplish  that  purpose  It  must  be  designed 
to  that  end.  Here  there  is  nothing  to  indi- 
cate that  the  municipal  authorities  enacting 
the  ordinance  intended  thereby  to  create  a 
liability  against  charitable  institutions  other- 
wise exempt  from  liability,  and  without  some 
such  express  or  implied  Intent  none  can  be 
presumed  to  exist.  The  taking  of  Indem- 
nity Insurance  was  but  the  exercise  of  busl- 
neu  prudence.  At  any  rat^  it  could  create 
no  liability  where  none  before  existed,  how- 


ever much  It  might  weigh  as  evidence  of  the 
construction  the  corporation  placed  upon  its 
limitations  and  powers. 

It  will  not  be  understood  that  we  hold,  even 
for  the  purposes  of  the  particular  case,  th^t 
the  respondent  is  not  a  charltaUe  corpora- 
tion. What  we  hold  is  that  It  does  not  so 
appear  from  the  allegations  of  the  complaint. 
The  allegations  of  the  complaint  are,  of 
course,  dispntaUe,  but  we  are  clear  that  they 
are  sufficient  to  require  the  respondent  to 
answer. 

The  Judgment  la  reversed,  and  the  case 
remanded  for  farther  proceedings  In  the 
court  below, 

KLLIS,  0.  J.,  and  PARKER,  MAIN,  and 
WEBSTBB,  JJ.,  concur. 


ICAI^IO  et  aL  t.  GADD  et  nx. 

(No.  14611.) 

(Supreme  Gourt  of  WsBblngton.   April  26, 
i»18.) 

1.  Afpiak  ah d  Bbbok  ^s»960(S)  —  Bxnxw  — 

DlSCBETIOlT— HEABINO  MoTIOK  TO  StBIKE. 
Treating  a  motion  to  strike  out  an  amended 
answer  as  a  demurrer,  and  hearing  It  as  such,  is 
SO  far  within  the  trial  court's  discretion  as  hard- 
ly to  be  reviewable  in  any  case,  and  certainly 
not  nnless  for  manifest  abuse. 

2.  Saixs  «=a288(e)— Bbbaoh  of  Wabbahtt— 
Waivke. 

Where  buyers  of  a  gasoline  pumping  outfit, 
who  claimed  breach  of  sale  warranty  in  seller's 
failure  to  properly  Install  the  pump  so  that  It 
would  pump  the  quantity  of  water  warranted, 
had,  after  such  inBtallatidn,  paid  the  greater 
part  of  the  purchase  price,  and  four  years  aft- 
er the  sale  had  renewed  their  obligation  to  pay 
the  balance  by  giving  a  new  note,  the  breach 
was  waived,  since  they  had  as  full  knowledge  of 
the  breach  when  they  gave  the  renewal  note  as 
at  any  time  afterwards. 

3.  Pleading  ^>261— Tbial  Aukndheitt. 

Refusal  to  allow  defendants'  trial  amend- 
ment, addinr  matter  of  affirmative  defense  was 
not  error,  where  at  the  time  defendants  bad  no 
affirmative  answer  in  the  record  to  which  the 
proffered  amendment  could  be  applicable,  but, 
although  having  had  leave  to  file  an  amended 
answer,  they  had  not  done  so,  but  had  sone  to 
trial  on  toe  issues  made  by  the  complaint  and 
their  denials  thereto. 

4.  Sau8  «=942&  —  Bbsaoh  of  Wabrantt  ~ 
Tkhdbb  of  Bctcbn  of  Pbofebtt. 

Tender  of  return  of  the  property  sold  it  not 
necessary  to  enable  buyers  to  recoup  for  breach 
of  warranty. 

Department  1.  Appeal  from  Superior 
Court,  Grant  County;  Sam  B.  Hill,  Judge. 

Action  by  P.  G.  Maltble  and  D.  O.  Friel,  co- 
partners doing  business  under  the  firm  name 
of  Maltbie  &  Frfel,  against  Joel  P.  Gadd  and 
wife.  From  Judgment  for  plalntUfs,  defend- 
ants appeal.  AflBrmed. 

W.  E.  Southard,  of  Wilson  Creek,  for  appel- 
lants. 0.  J.  Lambert,  ci  Wilson  Greek,  for 
reepondrats. 

FUIiLERTON,  J.  In  June.  1909,  the  re* 
sptmdents  sold  and  d^vered  to  the  appel- 
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lants  a  pumping  ontflt  consisthig  of  a  gas 
engine,  a  pump  with  its  appnrtenanees,  and 
eertafn  piping.  The  price  agreed  upon  was 
$725.  Of  this  sum  $10  was  paid  in  cash  and 
for  the  balance  a  promissory  note  was  given 
secured  by  a  mortgage  upon  real  property. 
Between  the  date  of  the  sale  and  October 
16, 1913,  the  appellants  paid  on  the  note  $616, 
and  on  that  date  gave  a  new  note  for  the  re- 
mainder due  in  the  sum  of  $336.60,  securing 
it  by  a  mortgage  upon  the  same  property.  In 
1916,  the  note  not  having  been  paid,  the  re- 
spondents began  the  present  action  to  recover 
thereon  and  foreclose  the  mortgage  given  to 
secure  It.  The  complaint  was  in  the  usual 
form  la  such  cases.  The  answer  of  the  ap- 
pellants after  certain  denials  set  up  the  facts 
of  the  sale,  averring  the  giving  of  the  original 
notes  and  the  payments  thereon,  and  the  giv- 
ing of  the  note  sued  upon.  It  then  set  up  a 
warranty  In  tile  contract  of  sate  and  Its 
breach  1^  the  respondents.  To  th«  affirma- 
tive matter  of  the  answer  the-  reBp<Hidents 
tnteriKMed  a  demurrer  which  the  trial  court 
sostalned.  The  at^lants  therenpon  flted 
an  amended  snsww,  setting  forth  the  mat- 
ters contained  in  the  first  in  somewhat  dif- 
ferent language  but  In  substance  the  same, 
fnie  defendants  moved  to  strike  the  amended 
answer  oa  the  ground  that  It  was  not  differ- 
ent In  effect  from  the  original  answer  to 
which  the  demurrer  was  sustained.  The  trial 
court  refused  to  entertain  the  motion  In  the 
form  as  made^  hat  announced  to  counsel  that 
he  would  treat  it  as  a  demurrer  and  bear  It 
as  such.  Xater  on  It  was  so  beard  and  sus- 
tained as  to  the  afflrmatlTe  matter  tttereln  set 
forth.  Leave  was  granted  the  appellants  to 
amend  If  they  so  desired,  but  no  amended  an-  \ 
flwer  was  filed  and  Ibe  eaose  was  teonght  csx 
for  hearing  on  the  complaint  and  the  denials 
In  the  answer.  At  this  hearing  the  appellants 
asked  leave  to  amend  a  certain  paragraph  of 
the  affirmative  di^enee  by  adding  a  clause 
tbereto.  This  leave  was  denied,  when  the 
cause  proceeded  to  trial  on  the  issues  as 
then  framed.  After  the  respondents'had  rest- 
ed, the  app^lants  offered  evidence  to  sustain 
the  affirmative  matters  set  oat  In  the  amend- 
ed answer,  to  which  the  trial  court  sustained 
an  objection.  The  appellants  then  made  an 
offer  of  proof  and  rested,  whereupon  judg- 
ment was  entered  for  the  respondents  in  ac- 
cordance with  the  prayer  of  their  complaint 
This  appeal  followed. 

Errors  are  assigned  on  the  rulings  of  the 
court:  (1)  In  treating  the  respondents'  mo- 
tion to  the  affirmative  matter  in  the  answer 
as  a  demurrer  and  sustaining  It ;  (2)  in  refus- 
ing to  allow  the  amendment  offered  to  the 
affirmative  answer  at  the  trial ;  (3)  In  reject- 
ing the  appellants'  evidence  in  accordance 
with  its  offer  of  proof;  (4)  In  entering  Judg- 
ment for  the  respondents. 

[1,2]  Noticing  the  assignments  In  the  or- 
der stated,  it  was  not  error  on  the  part  of  the 
court  to  treat  the  motion  as  a  demurrer  to 


the  answer  and  hear  it  as  such.  This  was 
purely  a  question  of  practice,  so  far  within 
the  discretion  of  the  trial  court  that  it  may 
be  questioned  whether  it  is  subject  to  review 
in  any  case,  but  certainly  not  unless  for  mani- 
fest abuse  notliing  of  which'  is  shown  her& 
As  a  demurrer  it  was  rightly  sustained.  The 
brench  of  warranty  alleged  was  the  failure  to 
properly  install  the  pump  in  the  well  of  the- 
appellants,  so  that  It  would  pump  the  quanti- 
ty of  water  named  in  the  warranty,  or  comply 
in  other  particulars  with  Its  terms.  Bat 
the  warranty  was  breached  at  the  Inception, 
of  the  contract,  and  was  waived  by  the  subse- 
quent conduct  of  the  appellants.  They  not 
only  paid  the  greater  part  of  the  purcbaae- 
price  thereafter,  but  more  than  four  year» 
later  renewed  their  obligation  to  pay  the  re- 
mainder of  the  price.  Seemingly,  if  a  waiver 
of  a  breach  of  warranty  could  ever  be  made, 
tiiere  was  a  waiver  in  this  instance.  Th^ 
knowledge  of  the  breach  was  as  cunplete- 
when  they  gave  the  second  note  as  it  wslb  at 
any  time  afterwards,  and  the  giving  oi  thfr 
note  alone  with  that  knowledge  would  consti- 
tute a  waiver  of  ttie  breads.  Means  t.  Sa> 
bers  Sons.  US  Qa.  371,  41 «.  B.  638. 

The  on^y  case  from  our  own  court  called  to- 
our  attention  wbldi  8iq>roa^e8  this  cme  In 
its  tssiB  Is  Himtington  v.'  Lombard,  22  Wash. 
202,  60  Pac.  414.  But  in  that  case  the  note 
sued  upon  was  given  prlw  to  the  time  the 
pump  sold  could  be  tested,  and  the  defense  of 
breach  of  warranty  was  set  up  when  tiie  pnr- 
chase  price  note  was  sought  to  be  enf«ced. 
Here  thrae  was  not  only  a  sobstantlal  pay- 
ment m  the  orl^al  note,  but  a  renewal  note 
given  after  the  breach  occurred.  The  differ- 
ence Is  mateiiaL 

[3, 4]  The  refusal  to  allow  the  trial  amend- 
ment was  not  error.  At  that  time  the  appel- 
lants had  no  affirmative  answer  in  the  rec- 
ord to  which  the  proffered  amendment  could 
be  applicable.  Leave  had  been  granted  them 
to  file  such-  an  amended  answer,  but  they  had 
not  taken  advantage  of  the  offer;  on  the  con- 
trary, they  had  gone  to  trial  on  the  issues 
made  by  the  allegations  of  the  complaint  and 
their  denials  thereto.  But  more  than  this, 
the  amendment  offered  added  nothing  to  the 
allegations  of  the  answer,  treating  it  as  In  the 
record.  It  was  simply  a  tender  of  the  return 
of  the  property.  This  was  not  necessary  to 
enable  them  to  recoup  for  the  breach  of  war- 
ranty. If  their  plea  had  been  timely  made  it 
would  have  been  as  potent  as  a  setoff  with- 
out such  a  tender  as  with  it. 

Nor  was  there  error  in  rejecting  the  offer  of 
proof.  It  was  but  a  restatement  of  the  facts 
set  forth  in  the  answers  to  which  the  demur- 
rers had  been  sustained.  Waiving  the  objec- 
tion that  it  was  so  far  affirmative  matter  as 
not  to  be  admissible  without  a  plea,  it  con- 
tained nothing  material  not  set  forth  in  tb» 
answers  filed.  For  the  reason  that  the  an- 
swers failed  to  amstttato  a  d^ense^  it  like- 
wise failed. 
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The  Jadgmoit  was  In  accord  vifh  ttfa  reb- 
ord,  and  la  not  objectionable. 
The  judgment  will  stand  afllrmed. 

ELLIS,  C.  J.,  and  WKBSTffiB,  MAIN,  and 
FABKEB,  JJ.,  concur. 


STANTON  T.  ZEBCHER  et  al.    (No.  14260.) 

(Sapreme  Conrt  of  Waabington.   April  2S» 
191&) 

1.  Feaud  «»21— Saxes— Relzakok  on  Bbp- 
besentati0n8. 

Re^reseatatiooB  that  insarance  bnsineas  was 
increasing  in  value,  and  profits  averaged  $500 
net  income  per  month,  and  bad  a  valuable  good 
will,  if  false,  constituted  actionable  fraud  and 
deceit;  the  purchasers  haTinc  the  right  to  letj 
upon  such  representations. 

2.  Afpeai.  and  Erbob  ^1001(1>— Scofx  or 
BzviEw— Findings  of  Fact. 

The  jxay'B  condnsion  upon  competent  evi- 
dence la  condnaive  upon  the  parties  and  the 
court  on  appeaL 

3.  Fbaud  <©=>5©(1)  —  SaXiBS  —  Meabubb  or 
Damages. 

The  aeller'a  representations  as  to  net  Income 
and  value  of  good  will  being  untrue,  tbe  pur- 
chaser's measure  of  damages  was  the  difference 
between  the  net  value  of  the  business  as  it  was 
and  the  net  value  of  the  business  as  it  was  repre- 
sented to  be,  and  in  addition  thereto  the  value 
of  the  good  will  of  the  buslnesB  as  represented. 

4.  Good  Wqj.  «=s>2  —  Natube  and  Blb- 

MBNTS. 

Good  will  of  the  busness  is  the  faith  of  the 
public  and  the  probability  of  continuance  of 
patronue,  the  advantage  inuring  to  the  pur- 
chaser trom  succeeding  to  the  business,  but  is 
not  the  business  itself,  but  Is  personal  proper- 
ty, and  a  part  of  the  assets. 

CEd.  Note,— For  other  definitions,  see  Words 
and  Phrases,  Fint  and  Second  Series,  Good 
WilLl 

5.  Good  Wnx  •s»2— What  OonvriTuns. 

Good  will  of  insurance  business,  though  the 
sale  price  was  computed  on  tbe  basis  of  the 
amount  of  commissions  on  premiuma  and  loans 
shown  by  the  books,  was  something  more  than 
audi  amount,  and  included  the  advantage  to  be 
gained  by  the  reputation  of  the  seller. 
0.  FftAUD  ^a^(l)— Meabubb  of  Dauaoes. 

Fraud  in  a  sale  of  an  insurance  business 
being  established,  the  defi»nded  vendee  is  en- 
titled to  the  highest  measure  of  damages  allows 
able  under  the  law  and  facts,  which  could  not 
exceed  the  total  consideration,  nor  the  balance 
of  the  consideration  due. 

7.  TbIAL    «S»S8G^)— iNBTHUOnONS— BnDEN 

or  PKoor. 

Inatmction  that  the  purchasers  had  the 
burden  of  showing  alleged  falsity  of  representa- 
tions, and  that,  if  they  failed  so  to  prove  their 
allecations,  the  verdict  must  be  for  the  sdler, 
"unless  false  representations  were  made  In  oth- 
er respects,"  while  misleading,  if  alone,  was  not 
erroneous,  where  the  court  fully  instructed  the 
jury  as  to  all  the  issues  of  fact. 

8.  Tbial  ^»228(3)— Faisk  Bepbesentations 
~  "Income"  —  "Net  Income"  —  "Gain"  — 
Instbuctions. 

Where  purchasers  of  insurance  bosifiesa  al- 
leged misrepresentatiou  as  to  "net  income,"  and 
testimony  referred  principally  to  "income,"  in- 
struction dealing  with  "net  income"  was  not 
erroneons,  since  "income"  is  that  gain  proceed- 
ing from  labor,  busieess,  or  property,  and 
"gain"  sisnifiea  the  differenf^  between  receipts 
and  expenditures,  po  that  "income,"  as  popu- 


larly used,  signifies  "net  income"  (citing  Words 
and  Pliraaes,  Income.  See,  also.  Words  and 
Phrases,  Gain;  Net  Income). 
9.  Tbial  ^=»251(9>— Instbuctions— Measubb 
or  Damages. 
In  action  on  note  given  for  price  of  insur- 
ance business,  where  defendants  counterdaim- 
ed  for  mierepreseutations  as  to  value  of  busi- 
ness, seeking  damages,  including  difference  be- 
tween business  as  represented  and  as  It 
actually  was  and  the  value  of  the  good  will,  in- 
structions offered  on  theory  that  the  business 
purchased  included  only  the  amount  of  renewals 
for  one  year,  and  not  the  good  will,  were  prop- 
erly refused. 

Department  2.  Appeal  from  Superior 
Court,  Benton  Countgr;   Ralph  Eauffman, 

Judge. 

Action  by  Richard  Stanton  against  R.  H. 
Zercher  and  F.  E.  Zercher,  wherein  defend- 
ants filed  a  counterclaim.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

Monlton  &  JefCrey,  of  Kennewlck,  tor  ap< 
peUant  Hal  H.  Cole,  of  TagpaiSsb,  for  re- 
spondents. 

HOLCOMB,  J.  Tlila'  contrarenr  nroae 
over  tbe  pnrclhBse  by  the  remxHidenta  from 
tbe  ftppeUaot,  on  or  aboat  Angnst  18,  iM4, 
at  ■  cwtaln  Insarsnee  and  loon  bmliieBB  In 
Eennevickf  Wash.,  for  a  consideration  of 
$4380,  <m  which  was  paid  the  sum  of  ^000 
cash  at  Hie  time  of  the  tranuctkm,  and  notes 
aggregating  $2380  were  given  for  the  re- 
mainder. Certain  payments  ware  thraeafter 
made  and  credit  glren  tlierefor,  as  a  result 
of  whiA  tlie  trial  conrt  instructed  the  jnry 
that  the  amount  ot  reoovecy  upon  tbe  notes 
in  principal  totaled  the  snm  of  ^,843.68,  with 
Intraest  tberecm  at  12  per  cent  per  annum 
bom  June  7. 1910,  the  date  of  tbe  commenoe- 
ment  of  the  action,  to  the  date  of  the  submis- 
sion to  the  Jury,  In  case  ai^llant  recovered 
against  respondenta.  The  Interest  as  above 
spediOed  would  hare  aggregated  $161.12, 
maUng  tbe  total  recovery,  in  case  appellant 
had  recovered  anything,  $8,001.75,  prindpal 
and  interest. 

As  an  affirmative  defense,  and  by  way  of 
counterclaim  to  appellant's  complaint,  re- 
spondents alleged  certain  false  and  fraud- 
ulent represeatationa  made  by  appellant  in 
negotiations  leading  up  to  the  sale,  as  fol- 
lows: That  the  bnslnesB  of  appellant  was  an 
old,  established  business;  that  there  were 
no  others  in  the  field,  and  no  chance  for  them 
to  come  in ;  that  the  business  had  increased 
largely  In  volume  during  the  year  next  prior 
to  tbe  transactlcm ;  that  the  values  at  which 
the  various  properties  upon  the  books  of  ap- 
pellant were  insured  were  the  correct  Insura- 
ble ralues ;  that  bis  reputation  as  an  insur- 
ance man,  as  well  as  the  reputation  of  "Stan- 
tcm's  Insurance  Office,"  In  Komewlck  and 
vicinity,  was  good,  and  that.  In  case  the  busi- 
ness was  continued  under  the  name  of  "Stan- 
ton's Insurance  Office,"  people  would  con- 
tinue to  do  business  with  the  office  oq  ac* 
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count  of  tbe  standing  and  r^utatton  of  Stan- 
ton, appellant  advising  respondents  to  con- 
tinue the  business  nnder  the  name  of  "Stan- 
ton's Insurance  OflBce" ;  that  In  connection 
with  the  Insurance  business  he  had  been  and 
then  was  agent  for  the  Fadflc  Building  & 
JjOSlr  Company,  ^whlch  agency  and  business 
he  would  turn  over  to  the  respondents,  and 
that  he  had  been  deriving  from  the  Insurance 
and  loan  business  a  total  monthly  net  com- 
mlgsion  income  of  $400  or  $900;  that  the 
good  will  of  the  business  was  valuable,  and 
that  the  appellant's  standing  and  reputation, 
as  well  as  the  standing  and  reputation  of  the 
oflBce,  was  good ;  that  the  insurance  business, 
Including  the  furniture  and  fixtures  of  the 
office  and  the  good  will  of  the  business,  to- 
gether with  the  agency  of  the  Pacific  Build- 
ing St.  Loan  Association,  was  reasonably 
worth  the  snn\  of  $4,830.  It'ls  claimed  that 
all  the  foregoing  representations  were  false, 
and  that  appellant  knew  them  to  be  false 
when  made. 

In  addition  to  the  foregoing,  respondents 
claim  that,  after  taking  over  the  business, 
they  discovered  that  the  business  had  not 
been  on  the  increase  fen*  the  preceding  year ; 
that  the  reputation  of  the  appellant  was  bad ; 
that  the  business  had  not  been  earning  the 
income  of  $400  or  $600  per  month,  and  that 
It  had  not  been  earning  any  income  in  ex- 
cess of  $2B0  per  month ;  that  the  bboks  and 
records  which  had  been  exhibited  to  him  by 
the  appellant  were  padded  and  falsified,  and 
that  the  true  cmdltion  and  status  of  the 
business  had  been  concealed  from  the  re- 
QMHidenti;  that  the  properties  covered  by 
Insurance  were  insured  t>eyond  their  actual 
valuation  and  in  violation  of  the  law ;  that 
the  good  will  of  the  business  was  of  little  or 
no  Talue ;  that  the  appellant  had  been  paying 
and  allowing  cmnmlaslons  and  rebates  to 
various  persons  and  corporations  in  order  to 
secure  busbieaB ;  that  the  agency  of  the  Fa- 
dflc Building  &  Loan  Association  had  been 
dlBamtlnned;  and  that  the  insurance  tnisl- 
ness  was  not  worth  to  exceed  the  sum  of 
9i,^0i  BefltK»derata  fnrtbor  alleged  that 
they  relied  upon  the  representattons  made  to 
them  concerning  the  business,  believed  the 
same  to  be  true,  would  not  have  purchased 
the  bnaineas  bad  tbey  loMVwn  tiie  same  to  be 
false,  and  that  they  were  accordingly  dam- 
aged In  the  sum  at  $5,000. 

AU  of  the  alleged  frandulmt  representa- 
tions were  denied  by.  aroellant  In  his  reply. 
The  issues  were  eobmltted  to  the  Jury,  and 
at  the  dose  of  the  trial  On  oourt  Instructed 
the  jury  that  appellant  was  entitled  to  recov- 
er on  his  notes,  with  Interest  at  12  per  cent 
per  annum  from  June  7,  1916,  as  heretofore 
stated,  and  that,  If  the  Jury  found  the  re- 
spondents were  entitled  to  recover  more  than 
this  amount,  their  verdict  should  be  for  re- 
spondents to  the  extent  of  such  excess ;  that 
if  they  found  that  respondents'  damage,  ex- 
actly equaled  the  amount  due  appellant 


their  verdict  should  be  for  respondoits,  and 
If  they  found  that  tbe  amount  of  respond^ts* 
damage,  if  any,  was  less  than  appelant  was 
entitled  to  recover,  their  verdict  should  be 
for  appellant  for  the  difference.  Tbe  Jury  re- 
turned a  verdict  for  the  respcmdenta ;  in  oth- 
er words,  finding  that  the  damage  to  respond- 
ents was  exactly  equal  to  the  amount  which 
appellant  would  otherwise  t>e  entitled  to  re- 
cover. Judgment  thereon  for  costs  was  en- 
tered by  tbe  derk  against  ai^ellant.  In  due 
time  appellant  filed  his  motion  for  Judgment 
notwithstanding  the  verdict  and  for  a  new 
trial  In  the  alternative,  which  motions  were 
denied  by  the  court,  and  a  formal  Judgment, 
dismissing  appellant's  action  and  allowing 
respondents  their  costs  and  dlBburaements, 
was  entered. 

[11  Twenty-ei^t  errors  are  claimed  by  ap- 
pellant, divided  Into  nine  groups.  Under  the 
allegations  of  respondents'  afflrmatlve  an- 
swer, that  the'r^reaentatlons  made  by  ap- 
pellant, if  false,  constituted  aetltmable  tr&vid 
and  deceit,  and  that  respondents  had  the 
right  to  rely  upcm  them,  is  well  settled  by 
the  decisions  of  this  court.  Gilluly  v.  Hos- 
ford,  46  Wash.  694,  88  Pac.  1027;  Blum  v. 
Smith,  66  Wash.  192,  119  Pac.  183;  GUIette 
V.  Anderson,  85  Wash.  81,  147  Pac.  634; 
Christensen  v.  Koch,  85  Wash.  472,  148  Pac. 
585 ;  Duffy  v.  Blake,  80  Wash.  643,  141  Pac. 
1149;  Sowles  v.  Fleetwood,  97  Wash.  166, 
165  Pa&  1056.  Appellant's  claims  of  error 
are  so  numerous,  involved,  and  intricate 
that  they  cannot  be  separately  discussed  ful- 
ly within  the  proper  limits  <k  this  <^tnion. 

One  of  the  principal  clalnia  of  arror  is  that 
the  question  of  tbe  good  wUI  of  the  buaittesB 
should  not  have  bean  submitted  to  Hie  Jury. 
The  court,  as  appellant  Hiys  correctly,  in- 
structed the  Jury  that  the  measure  of  re- 
apondoiti^  damage,  if  any,  was  the  difference 
between  the  value  of  tbe  business  which  they 
actually  got  and  the  value  it  would  have  had, 
had  it  been  as  r^resented,  to  wit,  its  pur- 
chase price,  In  this  case,  $4,330;  the  BUm  oC 
$600,  wldch  was  given  for  office  famitnre 
and  fixtures,  not  being  In  ctmtrov^vy.  To 
determine  this  difference^  it  was,  of  course^ 
necessary  for  the  Jury  to  detwmlne  the  value 
of  the  business  as  It  was  when  respondoito 
received  it,  and  for  the  purpose  ot  guiding 
the  Jury  along  this  line  the  court  gave, 
amtmg  others,  instructtons  numb«»d  8  and 
17.  In  Instmctim  No.  8  ther  -wtn  told: 

"Your  first  hiquiiy  naturally  will  be:  'What 
was  the  thing  whii^  the  plaintiff  sold^  outside 
of  the  tangible  personal  property,  consisting  of 
tbe  furniture  and  fizturesT'  To  my  mind,  it  was 
nothing  more  or  less  than  the  good  will  of  tbe 
concern.  *  *  *  I  charge  you  that  this  i» 
the  law  of  this  case.  A  learned  Epglish  judge 
has  said  that  by  the  term  'good  wilP  is  meant 
'every  advantage  that  has  been  acquired  by  the 
old  concern  by  carrying  on  its  businesB;  everj- 
tbine  connected  witb  or  carrying  with  it  the 
benefit  of  Uie  Gasiness.'  '  Tested  by  this  defini- 
tion, what  did  the  defendants  buy?  In  my  opin- 
ion, they  bought  the  reputation  which  the  Stan- 
ton Agency  had  built  up  in  the  community,  ita 
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right  to  represent  and  flolldt  boslnteH  for  the 
coflipaiiiea  whicb  it  bad  on  ita  biUs,  its  ability 
to  earn  <wiainisdons  on  renewals  <^  Insurance, 
Its  abili^  to  earn  oommiasionB  on  new  bnsi- 
sess  to  be  acqnired,  and  the  i»obabiUt7  that, 
bj  reason  of  ita  standing  and  repntatioD  in.  the 
community,  new  boBinesa  would  come  to  the 
concern." 

Id  Na  17  the  jury  were  told: 

"To  sum  up:  If  you  believe  fr<Hn  tha  evidence 
here  that  the  plaintiff  made  any  or  all  of  these 
repTMentatlons,  that  such  representations  or 
any  of  them  are  false,  were  known  by  him  at 
the  time  to  be  falae,  or  were  not  known  by  him 
at  the  time  to  be  true,  or  that  he  sappreaaed  the 
truth  concerning  any  of  these  matters,  of  which 
it  was  his  dnty  to  speak,  that  the  defendants 
reli«d  upon  the  truth  of  theeff  repreeentatioBS, 
either  active  or  itassive,  and  could  not  by  r«ft- 
amable  diliienoe  have  ascertained  their  falBit7, 
that  as  a  result  thereof  they  bought  the  business, 
and  that  they  paid  therefor  a  sum  in  excess  of 
the  value  of  the  good  will  of  the  buriness  as  I 
have  defined  it,  then  tikvj  have  been  damaged  by 
the  making  of  these  representations,  and  it  will 
be  your  dnty  to  ascertain  and  fix  the  sum  of 
inch  damages." 

Appellant  comi^ainB  that,  because  both  ap- 
pellant and  re^ndents  testified  that  the  con- 
sideration for  the  sale  was  arrived  at  by  as* 
certaining  the  amount  which  one  rmewal  of 
the  hnsinesa  then  on  the  books  would  pro- 
duce in  the  form  of  commissions,  which  was 
found  to  be  $4^30,  all  of  the  testimony  and 
the  Instructions  as  to  the  good  will  were  out- 
^e  the  Issues  and  were  no  proper  basis  for 
the  ascertalDineut  <^  damages,  and  that  no 
data  were  given  the  Jury  upon  whl<^  to  as- 
certain the  value  of  the  good  will  and  the 
damage  occasioned  by  the  loss  thereof.  Au- 
thorities are  dted  and  quoted  by  appellant 
dealing  with  actions  ex  contractu  to  recover 
damages  for  breach  of  contract  conveying 
good  will,  where  the  vendor  violated  bia  con- 
tract not  to  engage  la  buslneas  for  a  definite 
period  of  time  under  the  terms  of  the  sale, 
to  the  effect  that,  while  such  damages  are 
rarely  susceptible  of  accurate  proof,  the 
measure  generally  expressed  1b  the  value  of 
business  lost  to  plaintiff ;  not  the  gain  to  de- 
fendant, whlcb  may  be  more  or  less  than 
plalntUTa  loss,  though  such  gain  may  be  con- 
sidered In  evidence.   It  should  be  shown  to 
correspond  In  whole  or  in  part  with  the  loss 
of  the  plaintiff;  nothing  appearing  of  the 
amount  of  the  plalntUTs  loss,  the  allowance 
of  damages  beyond  a  nominal  sum  is  error. 
But  here,  while  by  the  terms  of  the  Instru- 
ment of  conveyance,  given  by  appellant  to 
respondrats,  appellant  conveyed  the  good  will 
of  the  business  and  agreed  not  to  engage  In 
any  manner  In  the  business  thereby  convey- 
ed, during  a  period  of  ten  years  from  the 
date  of  the  contract,  In  Kennewlck  or  within 
a  radltu  of  40  miles  thereof,  this  la  not  an 
action  for  the  vU^tlon  of  that  term  of  the 
contract,  but  is  an  action  by  way  of  counter- 
claim for  the  damages  sustained'  by  respond- 
ents by  reason  of  the  mlsrepresentationa  of 
appellant  as  to  the  value  of  the  business  at 
the  time  of  the  sale.  Including  the  value  of 
the  reputation  and  the  good  wlU  of  the  busi- 
ness. 
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[24]  It  was  shown  by  competent  evldffl<» 
on  behalf  of  respondents  which  the  Jury  evi- 
dently believed,  and  appellant  and  this  court 
are  concluded  therebyt  that  the  representa- 
tions made  by  Stant<m  as  to  the  good  r^nta- 
tlon  of  his  Insurance  business,  the  income  of 
the  business  for  the  year  preceding,  the 
amount  of  the  bnslnesB  on  the  books  which 
could  and  would  be  renewed,  and  the  busi- 
ness on  the  books  being  clean  good  business, 
were  all  substantially  false  and  untrue ;  that* 
on  the  contrary,  the  net  earnings  of  the  busi- 
ness for  the  preceding  year  bad  not  been  to 
exceed  ¥200  or  $250  per  month,  instead  of 
9400  or  $500  per  month,  as  represented ;  that 
the  reptltation  of  Stanton's  Insurance  Office 
was  not  good,  but  was  bad;  that  as  such  it 
was  injurious,  rather  than  valuable;  that 
the  reputation  of  Stanton  as  an  insurance 
agent  was  that  of  a  rebater»  and  therefore  a 
violator  of  the  law;  that  Ui  fact  he  had  a 
pending  contract  with  a  concern  from  which 
he  had  purchased  the  business  to  give  It  and 
the  officers  and  employes  thereof  rebates  of 
from  one-third  to  one-balf  of  the  commis- 
sions of  all  business,  and  In  some  instances 
the  entire  commission ;  that,  all  these  repre- 
sentations having  been  found  untrue,  the 
dUTerence  between  the  net  value  of  the  busi- 
ness to  respondents  and  the  net  value  of  the 
business  as  represented  was  the  thing  upon 
which  the  jury  had  to  base  Its  verdict.  In 
addition  to  that.  It  was  entitled  to  allow  to 
respondents  a  recovery  of  the  value  of  ftte 
good  will  of  the  business,  as  represented  by 
ai^Ilant.  Good  will  was  correctly  defined 
by  the  court  In  its  Instruction  complained  of, 
but  the  measure  of  damages  was  somewhat 
unduly  restricted  and  narrowed  against  re- 
spondents. 

"Good  will**  baa  been  defined  1^  the  courts 
to  be  the  faith  which  the  manager  of  a  busi- 
ness wins  from  the  public  and  the  probabili- 
ty that  old  customs  will  continue  thdlr  pat- 
ronage. Chittenden  r.  Wltbeck,  60  Mich. 
401,  10  N.  W.  626;  Williams  v.  rerrand,  88 
Mich.  473,  60  N.  W.  448,  14  H  B.  A.  161. 
It  comprises  those  advantages  which  may  In- 
ure to  the 'purchaser  from  holding  himself 
out  to  the  public  as  succeeding  In  an  enters 
prise  which  had  been  c<mducted  In  the  past 
with  the  name  and  repute  of  his  predecessor. 
Enoedler  v.  Boussod  (C.  GO  47  Fed.  466. 
The  good  will  of  the  business  is  not  the  busi- 
ness, but  Is  one  result  wringing  out  of  it> 
It  would  be  too  narrow  to  lionstrue  the  word 
"business**  to  be  the  good  wlU  of  the  busi- 
ness. McGowan  v.  Griffin,  69  Tt  168,  37  Atl. 
208.  The  good  will  of  the  business  la  a  spe- 
cies of  personal  property,  and,  alUiough  in- 
separable from  business,  Is  ui  api^eclable 
part  of  the  assets  of  a  concern,  both  In  fact 
and  In  the  estlmatl(m  of  the  courts.  It  Is  a 
portion  of  the  subject-matter  which  produces 
profits.  Story,  Partnership,  {  99;  Llndley, 
Partnership,  842;  Morgan  V.  Perhamus,  86 
Ohio  St  517,  88  Am.  Rep.  607.  That  It  Is 
properlar  la  abundantly  settled  by  authority. 
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See  V.  Heppraibebner,  69  N.  J.  Bq.  86,  61 
AtL  843. 

[5]  It  Is  evident  tbat  the  good  will  alone 
etmld  not  be  matbematlcally  determined,  nor 
could  resixmdeiits  or  any  other  witnesses 
put  a  mathematical  value  upon  it.  It  was  to 
be  a  valuable  asset,  which  went  almg  with 
the  other  assets  of  the  buslnesSf  and  was  a 
thing  whldi  was  misrepresented  \sy  appel- 
lant, under  the  facts  found  by  the  Jury,  aa 
much  as  any  other  thing  was  misrepre- 
sented. The  damages  claimed  by  respond- 
ents, amounting  to  95,000,  included  the  good 
will;  and  in  fact  the  good  will  Included  al- 
most everything,  transferred  by  appellant  to 
respondents.  It  might  possibly  be  said  to  in- 
clude the  renewals  of  insurance  on  the  books, 
or  represented  by  appellant  to  be  on  the 
books,  or  existent  But  certainly  the  good 
wlU  of  the  business  was  something  more 
than  merely  the  amount  of  commissions  on 
premiums  and  commissions  on  loans  which 
might  have  been  shown  appellant's  books 
or  in  any  way  misrepresented  as  belonging 
to  htm,  and  therefore  the  aggregate  damage 
sustained  by  respondents,  which  Included  the 
loss  of  good  win  of  the  business,  might  have 
been  found  by  the  Jury,  within  the  limits  of 
the  evidence  and  the  allegations  of  re^ood- 
ents.  In  a  sum  considerably  exceeding  the 
difference  between  the  value  of  the  renewals 
of  business  as  represented  and  actually  and 
legally  existing  at  the  time  of  the  sal& 

[8]  The  fraud  In  the  sale  being  established 
to  the  satisfaction  of  the  trters  of  the  facts, 
the  defrauded  vendee  would  be  entitled  to 
the  bluest  measure  of  damages  allowable 
under  the  law  and  the  facts.  The  Jury,  hav- 
ing resolved  the  facts  In  fcivor  of  recovery  by 
respondents,  allowed  an  exact  offset  of  the 
amount  of  the  unpaid  purchase  money  and 
interest  therecm  as  a  counterclaim  In  dama- 
ges, evidently  basing  the  award  upon  the  50 
per  cent  or  60  per  cent  of  the  business  rep- 
resented and  not  received,  and  the  total 
good  will  of  the  business  as  represented  and 
sold,  but  not  received.  While  this  Item  of 
good  will  was  not  estimated  in.  any  given 
sum  by  any  witness,  it  was  a  calculable  Item 
under  the  facts  before  the  Jury,  although  it 
could  not  exceed  the  total  consideration,  nor 
should  it  exceed  the  amount  thereof  which 
rei^ondents,  having  paid  part,  had  yet  to  pay; 
in  other  words,  the  exact  damages  sustained, 
lie  Jury  accordingly  awarded  exact  compen- 
sation to  respondents,  and  substantial  Justice 
was  done.  We  think  the  court  did  not  err 
against  appellant  in  giving  the  inatructlona 
complained  of. 

[7]  Complaints  are  made  as  to  Instructions 
numbered  6,  10,  15,  17,  and  19.  Instruction 
6  ttrid  the  Jury  that  the  burden  of  proof  was 
upon  the  defendants  to  prove  to  the  satisfac- 
tion ot  the  Jury  tiidr  allegations  as  to  mis- 
representations by  the  greater  weight  of  the 
evidence,  and,  in  case  defendants  failed  so 
to  prove  th^  allegations,  the  verdict  of  the 
juiy  must  be  f or  ttie  plaintiff  in  the  fall 


amount  of  his  claim,  unless  the  Jury  found 
that  false  representations  were  made  in  other 
respects.  This  instruction,  standing  alone, 
might  appear  to  be  misleading;  but  the  court 
very  fully  Instructed  the  Jury  as  to  all  the 
Issues  of  fact  between  the  parties.  Instruc- 
tions numbered  10, 15, 17,  and  19,  complained 
of  by  appellant,  relate  to  the  reputation  of 
appellant,  and  his  Insurance  offloe  and  busi- 
ness, and  padding  of  the  books,  and  rebating. 
There  can  be  no  doubt  that  the  court  cor- 
rectly instructed  the  Jury  as  to  what  constitu- 
ted rebating,  and  In  so  doing  quoted  the 
statutes  of  this  state;  and  there  can  be  no 
doubt  that  there  was  evidence,  and  Inference 
to  be  derived  from  evidence,  on  the  part  of 
respondents,  that  aj^llant  was  guilty  of 
rebating  under  the  definitions  given,  and 
also  of  inddlng  his  books.  There  was  also 
proper  and  competent  evidence  of  the  bad 
r^utation  of  appellant  as  an  Insurance 
agent,  and  his  insurance  office  as  an  Insur- 
ince  business.  Tliese  Instructions  applied  to 
the  facts  In  controversy  and  were  In  no  sense 
Improper  or  erroneous. 

[I]  Appellant's  assignments  of  error  num- 
bered 18,  19,  and  20  relate  to  certain  In- 
structions given  by  the  court,  which  appel- 
lant asserts  assume  the  existence  of  a  state 
of  facts  never  contended  for  by  respondents, 
and  which  must  have  radically  misled  the 
Jury.  Theae  complaints  refer  to  a  subdivi- 
sion of  instruction  No.  4  and  Instructions 
numbered  12,  13,  and  15.  The  specific  er- 
rors alleged  consist  of  the  use  of  the  words 
"net  Incomet"  Instead  of  "Income."  For 
Instance,  In  subdivision  G  of  instmcUon  4 
the  Jury  were  told  by  the  court; 

"That  the  plaintiff  represented  the  basinest 
which  the  coDCeru  had  been  doing  bad  been 
increasing  during  each  month  of  the  prior  year 
and  the  emoluments  thereof  in  proportion,  and 
that  he  was  receiving  from  said  businesa  a  net 
income  of  $500." 

nils  Instruction  occurs  in  the  statement 
by  the  court  of  the  fraudulent  misrepresen- 
tations alleged  by  respondents,  and  correctly 
states  the  allegations  of  respondents.  In 
Instruction  No.  12  the  Jury  were  told  that,  if 
they  found  that  the  plaintiff  represented  the 
Income  of  the  concern  had  been  Increasing 
during  eadi  month  of  the  year  prior  to  the 
deal,  and  that  he  was  receiving  from  the 
business  a  monthly  net  Income  In  the  nefgfa- 
borhood  of  $600,  that  the  Jury  were  satisfied 
that  the  Income  from  the  business  had  been 
either  stationary  or  diminishing  daring  sudi 
period,  and  the  plaintiff  knew  this,  and  that 
the  defendants  by  reasonable  diligence  could 
not  have  ascertained  the  falsity  of  this  state- 
ment, and  parted  with  something  of  value  by 
reason  tiiereof  and  In  reliance  thereon,  and 
were  damaged  thereby,  they  have  a  right  to 
recover  or  set  off  In  this  case  the  amount  of 
such  damaga  In  Instructions  numbered  13 
and  15  the  all^atlons  and  theories  of  the 
respondents  were  again  referred  to  as  refer- 
ring to  the  net  Income  of  the  business  or 
office,  instead  of  the  gross  receipts  or  gross 
loconub 
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The  allegations  of  respondents  were  that 
tbe  net  Income  for  the  preceding  year  and  at 
the  time  of  the  sale  were  represented  to  be  so 
mnch.  Sometimes,  In  testifying  upon  the  sub- 
ject, respondents  did  not  Include  the  word 
"net,"  but  epoke  of  the  representation  as  to 
"Income";  and  appellant  accordingly  claims 
that  the  testimony  did  not  sustain  the  alle* 
gations  as  to  rtqiiresentations  of  net  Income 
being  so  modi  per  mouth,  but  would  sustain 
the  representations  as  to  gross  Inomie  only. 
"Income^'  Is  defined  as  that  gain  whlcii  pro- 
ceeds from  labor,  business,  or  property  of  any 
kind;  the  lurofits  of  labor^  commerce,  or 
business.  4  Words  and  Phrases,  3501. 
"Gain"  signifies  the  difference  between  the 
rec^pta  and  ^Ependltures.  In  the  ordinary 
and  popular  meaning,  where  representation 
of  'income"  Is  made,  one  would  necessarily 
understand  that  It  meant  that  "net  Income." 
It  would  certainly  not  be  taken  to  mean 
merely  the  gross  receipts  of  a  traainess  or 
pn^rty.  There  was  no  fault,  therefore, 
with  the  iDstructimis  referring  to  net  Income, 
nor  was  there  any  variance  in  the  evidence 
of  respondtftts,  referring  to  the  **lncomtf* 
represented  to  them,  Instead  of  the  "net 
income"  of  the  business. 

[t]  Errors  were  assigned  upon  the  refusal 
of  the  court  to  give  Instructions  requested 
by  appellant,  whldi,  upon  the  theory  of  re- 
spondents, were  inconsistent  with  those  given 
by  the  court,  as  to  the  method  of  determining 
the  damages  sustained  by  respondents,  if 
any.  and  were  based  upon  the  theory  that  the 
value  of  the  business  was  arrived  at  solely 
by  determining  the  amount  in  the  form  of 
commissi CK18  which  one  renewal  of  the  bus- 
iness then  upon  the  books  would  produce. 
But  since  we  have  found  that  respondents 
sought  to  recover  by  way  of  counterclaim  the 
value  of  the  good  will  of  the  business,  and 
the  difference  between  the  value  of  the  busi- 
ness as  represrated  and  its  actual  value,  and 
that  these  were  propw  elements  of  damage, 
it  is  not  necessary  to  discuss  the  refused 
Instructions,  Tbej  were  Lmprc^ier^  and  prop- 
erly refused. 

Other  claims  of  error  relate  to  the  recep- 
tion and  rejection  of  testimony.  We  have 
examined  these  alleged  errors,  and  find  no 
merit  in  any  of  them,  under  the  issue  to  be 
determined. 

We  flmd  DO  error  Justifying  reversal.  Af- 
firmed. 

'EVUlBt  CL  J.,  and  OHADWIOK  and 
MOUNTS,  JX,  coQcar. 


STATB  V.  VAN  VLACK.    (No.  14564%.) 

(Sapreme  Court  of  Washington.    April  26, 
1918.) 

1.  Fish  «»12— Gums— Invasion  or  Pbivatk 

BlOHT^' *TlDm.ANDS. " 
Laws  1916.  p.  108.  |  100,  forbidding  digging 
of  dams  on  Puget  Sound  tldelands,  for  cer- 
tain purposes,  between  April  and  September,' 


apphes  to  all  such  tidelands,  regardless  wheth- 
er title  thereto  remains  in  the  state  or  has  been 
vested  in  private  ownership;  "tidelanda"  being 
lands  which  in  their  natural  state  are  affected 
by  the  ebb  and  flow  of  ttie  tide. 

[Ed.  Kote.— For  other  definiticHiB,  see  Words 
and  Phrases;  First  and  Second  Series,  Tide- 
land.] 

2.  Fish  «=>7(2>— Cuu  BEZ»a— Psitatb  Own> 

KBSHIP. 

Because  of  tiie  peculiar  characteristics  of 
tte  clam— its  fixed  habitation  when  iml>edded  In 
the  soil — clam  beds  may  become  the  subject 
of  private  ownership,  which  passes  to  the  gran- 
tee by  a  conveyance  from  the  state  of  tidduinds 
in  which  the  beds  are  located. 

3.  Obiunal  Law  «=»301(1)— Jtmzcui.  No> 
mcB— SciENXEno  Facts. 

Courts  will  take  judicial  notice  of  scientific 
facts  and  natural  laws  which  are  well  known 
and  which  may  be  found  in  standard  pnblica* 
tlona  treating  of  the  subject 

4.  Eminent  Dovain  ^2(^Riou£ATion  or 
Clam  Dioozro. 

Laws  1916,  p.  108,  S  100,  forbidding  digging 
of  dams  on  Puget  Sound  tldelands.  for  certain 
purposes,  between  AprO  and  SeptemtNer.  in  re- 
stricting the  rights  of  the  owner  of  sudi  tide* 
lands,  neither  takes  nor  destroys  his  property, 
but  merely  regulates  the,  use  of  it  In  the  inter- 
est of  the  general  welfare  for  conserving  a 
valuable  food  product 

5.  GONSTITUTIONAX.  Law  «=5» 278(6)— Fish  «s> 
9— Clam  DiaoiNo— STATTTTEa. 

The  statute,  being  a  proper  exercise  of  the 
pohce  power,  does  not  violate  Const  U.  8. 
Amend.  14,  nor  Const  art  1,  {  3. 

Departm^  1.  Appeal  from  Superior 
Court,  Thurston  Ooanty;  John  B.  Mitchell, 

Judge. 

Harry  Van  Vlaia  was  convicted  of  having 
In  pMsession  clams  unlawfully  taken,  and 
he  appeals.  Affirmed. 

B.  N.  Steele,  ot  Olympltt,  far  appellant. 
W.  V.  Tanner  ostA  Glenn  J.  Falrbrook,  both 
of  Olyimda,  tot  the  State. 

WEBSTER,  J.  On  July  10,  1917.  an  \n- 
formatlon  was  filed  In  the  superior  court 
against  the  appdlant,  tlie  (Aarglng  part  of 
whidi  Is  SB  fMIows:  ' 

"Then  and  tliere  bdng,  he,  the  said  Harry 
Van  Vlaek,  did  unlawfniv  have  In  his  posses- 
sion one  sack  of  clams  purchased  by  him,  the 
said  Harry  Van  Vlack,  from  one  C.  A.  Schneid- 
er, which  sidd  dams  were  taken  for  the  pur- 
pose ,of  sale  on  or  about  April  26,  1917,  and  sub- 
sequent to  April  1, 1917,  by  said  C.  A.  Schneid- 
er from  tidelanda  abutting  on  Puget  Sound 
and  owned  by  said  O.  A.  Schneider." 

To  this  information  appellant  filed  a  gen- 
eral demurrer,  whl(^  was  overruled.  Refus- 
ing to  plead  further,  sentence  was  prtmounc- 
ed  and  Judgment  thereon  entered  against  ap- 
pellant, from  which  this  appeal  was  taken. 
The  prosecution  is  based  upon  section  100, 
c  31,  Laws  1915,  p.  108,  which  reads: 

"It  shall  tie  unlawful  for  any  person  to  take 
or  dig  clams  or  mussels  from  any  of  the  tide- 
lands  abutting  on  Puget  Sound  or  from  the  wa- 
ters of  Puget  Sound  below  the  line  of  low  tide, 
or  have  them  in  their  possessioo,  if  the  same 
have  been  taken  for  the  purpose  of  canning  or 
selling,  between  the  first  day  of  April  and  the' 
first  day  of  September  of  each  year:  Fnvided, 
that  nothing  In  this  aectloB  nail  prevent  the 
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taking  of  tiiese  dams  for  conaamption  oi  ih« 
taker  or  his  famil;,  or  gueata  at  all  ttmea  with- 

OQt  a  license." 

[1]  It  la  contended  by  appellant:  First, 
that  the  Btatnte  has  no  application  here,  for 
the  reason  that  the  clams  were  dng  and  tak- 
en from  tldelands  by  the  owner  of  audi 
lands,  who  by  reason  thereof  had  the  unqual- 
ified ownership  of  the  clams  which  were  sold 
to  the  appellant,  and  that  the  statute  In  no 
wise  affected  or  restricted  the  rights  of  pri- 
vate ownership  of  clam  beds  In  tldelands 
abutting  on  Puget  Sound;  second,  that  if 
the  statute  applies  to  the  facta  of  this  case, 
then  It  contravenea  section  1  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States,  as  it  also  does  section  8,  art 
1,  of  the  Constitution  of  the  atato  of  Wash- 
ington, and  is  therefore  Toid. 

The  first  proposition  urged  is  without  mer- 
it The  language  of  the  statute  is  plain  and 
comprehensive.  It  makes  unlawful  the  tak- 
ing or  digging  of  clams,  during  the  closed 
season,  by  any  person  from  any  of  the  tide- 
lands  abutting  on  Puget  Sound,  or  from  the 
waters  thereof  below  the  line  of  low  tide. 
Tldelands  are  lands  whldi  In  their  natural 
state  are  affected  by  the  ebb  and  flow  of  the 
tide.  They  are  not  dlfeated  of  their  classi- 
fication or  character  as  such  by  the  mere 
fact  that  title  thereto  may  have  passed  from 
the  sovereign  to  the  Individual.  Whatsoever 
inddents  may  follow  the  changed  ownership, 
the  fact  still  remains  that  they  are  known 
and  designated  afl  tldelands.  There  being  no 
exception  reserved  In  the  act  dependent  upon 
the  ownership  of  the  land.  It  necessarily  fol- 
lows that  the  legislative  ^actment  by  Its 
terms  applies  to  all  tldelands  abutting  on 
Puget  Sound,  regardless  of  whether  the  title 
thereto  remains  In  the  state  or  has  vested 
In  private  ownership. 

[2-4]  The  second  prc^iosttlon  Involves  a 
more  serious  question,  whether  the  leetrlc- 
tlons  placed  by  the  act  'upon  the  property  of 
the  Individual  constitutes  a  taking  of  his 
property  within  the  meaning  of  the  consti- 
tutional inhibition,  or  whether  it  Is  merely 
a  r^ulation  of  the  property  right  within  the 
valid  exercise  of  the  police  power  of  the  state. 
At  the  outset  It  may  be  conceded  that  be- 
cause of  the  peculiar  characteristics  of  the 
clam — Its  flxed  habitation  when  imbedded  In 
the  soil— clam  beds  may  become  the  subject 
of  private  ownership,  which  passes  to  the 
grantee  by  a  conveyance  from  the  state  of 
tldelands  in  which  the  beds  are  located. 
Such  is  the  effect  of  the  decisions  of  this 
court  In  Sequlm  Bay  Canning  Co.  v.  Bugge, 
49  Wash.  127,  W  Pac.  922,  16  Ann.  Caa.  196, 
and  Palmer  v.  Peterson,  66  Wash.  74,  109 
Pac  179.  In  this  respect  clams  differ  from 
flsh,  game  birds,  and  game  animals  in  their 
wild  or  natural  state.  The  landowner  ac- 
quires no  vested  ownership  in  the  latter,  but 
the  state  may  regulate  and  control  the  sub^ 
Ject  by  virtue  of  its  sovereign  power.  Since 
the  states  ti^  season  ot  the  private  ownership 


of  the  Individual,  has  been  divested  of  Its 
ownership  of  clam  beds  in  tldelands  ctrnvey- 
ed  by  the  state.  Its  power  to  regulate  the 
Industry  or  to  restrict  the  rights  of  the  land- 
owner In  the  use  and  enjoyment  of  his  prop- 
erty must  necessarily  depend  upon  whether 
It  may  do  so  by  virtue  of  the  police  power 
with  whI<A  the  state  Is  invested;  that  la  to 
say,  whether  the  statute,  as  applied  to  private 
ownership,  is  a  lawful  exercise  of  the  polled 
power.  It  will  be  observed  that  the  gist  of 
the  offense  defined  by  the  statute  is  the  tak- 
ing or  digging  of  (dams  for  the  purpose  of 
canning  or  selling,  or  having  clams  so  taken 
or  dug  In  one's  possession,  between  the  1st 
day  of  April  and  the  1st  day  of  September 
of  each  year.  This  Is  the  only  restriction 
placed  upon  the  i»x>p«ty  right  of  the  land- 
own^.  It  neither  takes  nor  destroys  his 
property;  It  merely  relates  the  use  of  it 
In  the  Interest  of  the  general  welfare  by  con- 
serving a  valuable  food  product  as  we  shall 
presently  see.  Provision  Is  expressly  made 
that  he  may  take  for  his  own  use  or  for  the 
use  of  his  guests  at  all  times.  The  ques- 
tion then  Is  whether  the  l^slatlve  enactm^t 
whlc^  prevents  the  owner  from  dicing  and 
taking  his  clams  for  the  purpose  of  selling 
or  canning  them,  during  the  prescribed  pe- 
riod, deprive  him  of  his  property  without 
due  process  of  law. 

It  seems  to  be  settled  tiiat  courts  wUl  toko 
judicial  notice  of  scientific  fticts  and  natural 
laws  which  are  well  known  and  which  may 
be  foond  in  encyclopedias,  dIctlonarI»,  or 
other  standard  publications  treating  of  the 
subject  16  Ruling  Case  Law,  p.  1127,  ani 
cases  dted.  And  scientists  have  demonstrat* 
ed  that  the  spawning  season  of  clams  ex- 
tends throughout  the  latter  part  of  Hay,  the 
whole  of  June,  and  in  many  cases  during 
the  entire  summer.  The  larvte  are  active, 
and  swim  freely  upon  the  surface  of  the  wa- 
ter, where  they  are  borne  and  scattered  In 
all  directions  by  the  winds  and  tld^  until 
in  a  few  days,  the  shells  becoming  heavier, 
they  sink  to  the  bottom,  and,  resting  on  sea- 
weeds, stcmes,  or  other  objects,  become  at- 
tached by  hyssus  threada.  Soon  after  they 
cease  swimming  they  begin  to  burrow,  If  a 
suitable  location  is  found.  The  Encyclopedia 
Americana,  subject  Clam;  Nelson's  Ency- 
clopedia, subjects  Mussel  and  Clam;  Obser- 
vations on  the  Soft  Shell  Clam  by  Meade 
and  Barnes  (Brown  University  Contrlbn- 
tlons  from  the  Anatomical  Laboratory,  voL 
4,  1905). 

In  the  light  of  these  facta,  established  by 
sdentlflc  research,  it  manifestly  appears  that 
the  taking  or  dl^ng  of  clams  for  commer- 
cial purposes  during  the  period  of  embryo 
development  would  seriously  Interfwe  with 
nature's  process  of  propogatlon;  hence  it  la 
reasonable  to  assume  that  the  legislation 
was  enacted  for  the  purpose  of  promoting 
the  general  welfare  by  conserving  and  In- 
creasing a  useful  and  valuable  food  supply. 
The  ^ect  of  the  statute  Is  m^ely  to  prevent 
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a  private  owner  Crom  so  using  tala  property 
as  to  Interfere  with  or  trench  upcm  tbe  cor* 
responding  ownership  and  rights  of  Others, 
including  the  pabUc. 

In  State  ex  rel.  Case  r.  How^  86  Wash. 
281.  147  Pac  1162,  Judge  BIUs.  deUrering 
tbe  opinion  ot  the  court,  said: 

"It  may  be  asserted,  as  a  general  role  ap- 
plicable to  every  phase  of  the  police  power, 
whether  emergent  or  not,  that,  when  the  pro- 
priety of  its  exercise  is  called  in  gaeation,  the 
power  win  be  sustained  whenever  tbe  given 
measnra  has  any  'real  substantial  relations  to 
the  general  good  and  welfare^' " 

In  State  v.  Pitney,  79  Wash.  608»  140  Pac. 
118.  Ann.  Oas.  ISIQA.  209,  the  court,  «peak* 
Ing  through  Judge  Haln,  said: 

"Iq  detOTmining  whether  the  provlsiona  of  a 
law  bring  it  within  the  police  power,  it  Is  not 
necessary  for  the  court  to  find  that  fecta  exist 
which  would  justify  such  legislation.  If  a  state 
of  fi&ets  can  reasonably 'be  presumed  to  exist 
which  would  justify  the  legislation,  the  court 
must  presume  that  it  did  exist,  and  that  the 
law  was  passed  for  that  reason.  If  no  state  of 
cIreumstuieeB  could  exist  to  justify  the  statute, 
tbes  it  may  be  declared  void  because  in  exeess 
of  the  legluatlve  power." 

This  la  bat  an  apj^catlon  of  the  etemen* 
tary  {trindple  that  every  reasonable  presump- 
tlfm  Should  be  Indulged  In  favor  of  the  oon- 
atltutionaUty  - of  leglsUitlon. 

In  Thorpe  t.  Butland,  etc,  B.  Ca,  27  Tt. 
140,  62  Am.  Dec:  625,  CUef  Justice  Bedfleld 
used  the  followlnc  foroeful  language,  which 
Is  aivrovad  by  Judge  Gooley  In  bis  ralnable 
treatise  on  Oonstltntlonal  Limitations: 

"The  police  [K>wer  of  the  state  extends  to  tiie 
protection  of  the  Uvea,  limbs,  health,  comfort 
and  quiet  of  all  persons  and  tiie  protection  of 
all  property  within  the  state.  According  to  the 
maxim,  'Sic  utere  tuo  nt  elienum  non  Isdas,' 
which  being  of  naiversal  application,  it  must,  of 
coarse,  be  within  the  range  of  lesislative  action 
to  define  the  mode  and  manner  in  whidi  every 
one  may  ao  use  his  own  as  not  to  injure  others, 
*  *  *  There  is  also  the  general  police  power 
of  the  state,  by  which  persons  and  property  are 
snbjected  to  all  kinds  of  restraints  and  burdens, 
In  order  to  secure  the  general  comfMrt,  health, 
and  prosperify  of  the  state,  of  the  perfect  right, 
in  the  Legislstare  to  do  which  no  question  ever 
was,  or,  upon  acknowledged  general  principles, 
ever  can  be  made,  so  far  as  natural  pereous  are 
concerned." 

Judge  Story,  In  his  work  on  the  Constitu- 
tion, at  section  1954,  vol.  2  (5th  iOd.),  says: 

"All  the  proiKrfy  and  vested  rights  of  Indlvld- 
nals  are  subject  to  such  regnlationB  of  police  as 
the  Legislature  may  estantlsh  with  a  view  to 
protect  the  community  and  its  ssvetal  members 
against  such  use  or  employment  thereof  as 
would  be  injoriouB  to  society  or  unjust  toward 
other  individuals.  It  has  beo.  justly  ssid  to 
be  'a  settled  principle,  growing  out  of  the  na- 
tore  of  well-ordered  dvil  society  that  every 
holder  of  property,  however  absolute  and  un- 
qualified may  be  Ms  title,  holds  it  under  the  Im* 
pKed  liability  that  bis  use  of  it  shall  not  be  In- 
luiions  to  the  equal  njoyment  of  others  having 
an  oQual  right  to  ttie  snjoymsnt  of  thdr  proper' 
ty,  nm  iajmioos  to  the  rights  of  the  commTuuty. 
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All  property  ♦  •  •  Is  held  subject  to  those 
gmeral  regulations  wbidi  are  necessary  for  the 
common  good  and  general  welfare;'  and  It 
must,  of  course,  be  within  the  range  of  legisla- 
tive action  to  define  the  mode  and  manner  In 
whidi  every  one  may  so  use  his  own  as  not  to 
injure  others.* " 

[f]  Measured  by  these  deflnltions  of  the 
police  power,  we  are  of  the  opinion  that  the 
act  in  question  as  applied  to  private  owners 
of  clam  beds  in  tidelands  abutting  on  Puget 
Sound  is  not  unconstltnttonal.  Let  it  be  re- 
membered that  proper^  ia  clams  Is  not  ilie 
result  of  human  eflCort  or  Industry;  sutdi 
property  is  acanlred  by  tbe  niicontt<Aled 
forces  of  naturfe  It  cannot  be  stid,  ttiere- 
fore,  to  be  unreasonable  to  so  regulate  the 
use  and  enjoyment  of  this  mannallke  pos- 
8es8l(Hi  hy  a  private  owner  as  to  ccmaerre  tbe 
Interest,  not  only  of  the  public,  hut  of  the 
private  owner  as  well.  He  is  not  deprived 
of  bis  property  by  tbe  act  In  question.  Bis 
right  to  eaivy  It  la  merely  suspended  during 
the  reasonable  dosed  season  prescribed  by 
the  statute.  In  re  Opinions  of  the  Justices, 
108  Me.  D06,  60  AtL  627,  10  L.  B.  A.  (N.  S.) 
422,  13  Atin  Gas.  745. 

Nor  are  we  without  authority  to  sustain 
the  correctness  of  the  application  of  the  doc- 
trine to  the  facts  of  this  case.  In  Windsor 
V.  State  of  Maryland,  103  Md.  611,  64  AU. 
288,  12  L.  R.  A.  S.)  860,  the  court  had 
before  It  a  statute  which  provided  that  any 
per6(»i  who  shall  have  oysters  In  his  posses- 
sion which  contained  more  than  6  per  cent, 
of  shell,  or  which  shall  be  less  than  2%  Inch- 
es frran  hinge  to  month,  shall  be  guilty  of  a 
misdemeanor  and>^  subject  to  a  fine.  After 
carefully  considering  the  question,  it  was 
held  that  the  act  aj^Ued  to  planted  oysters 
taken  from  private  beds  in  the  waters  of 
that  state  as  well  as  to  oysters  taken  from 
natural  beds  or  bars ;  the  court  being  of  the 
opinion  that  the  act  was  a  valid  exercise  of 
the  p(rfJce  power  in  that  it  tended  to  pre- 
serve a  source  of  food  supply.  In  State  v. 
Sertnons,  160  N.  0.  286,  84  S.  B.  337,  the  Su- 
preme Court  of  North  Carolina  said: 

"It  Is  chiefly  urged  for  defendant  that  a  con- 
viction should  not  be  had  in  this  instance,  be- 
cause it  appears  that  the  dealer  had  procured 
the  oysters  from  an  Individual  owner  of  the 
oyster  grounds;  but  the  statute  makes  no  such 
exception,  and  we  are  not  aware  of  any  prin- 
ciple sustaining  the  position.  The  prorision  es- 
tabliriiing  a  dosed  season  and  requiiing  dealers 
to  operate  only  under  a  regular  license  ai^s 
among  the  usual  methods  of  regulating  the  In- 
dustry, and  it  is  well  understood  that  the  rights 
of  individual  owners  arc  also  subject  to  reasm- 
able  state  regulationa  affecting  their  Interests." 

The  Judgment  will  be  affirmed. 

SLUS,  C.  J.,  and  FULLERTON,  MAIN, 
and  PABKBB,  J  J.,  ooncor. 
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CITY  OP  PASCO  V.  PACinO  COAST  CAS- 
UALTY CO.    (No.  14553.) 

(Supreme  Oourt  of  Waslungton.    April  26, 
1918.) 

1.  Pbincipai.  and  Subett  ^145(2)— Ebtop- 
FEir— Adjudication  Aqainst  Pbinoipal. 

Th«  Jud^meBt  agaitist  a  contractor  In  bis 
action  asainst  a  city  for  moneys  claimed  to  be 
due  him,  entered  upon  an  accounting,  tvas  bad 
on  tbe  afiirmatiTe  defense  set  np  hj  the  city, 
la  which  tiie  contractor,  as  record  pliunttff,  was 
assisted  by  bia  sarety,  was  not  an  estoppel 
against  the  surety,  wben  sued  by  the  city  on  its 
judgment,  where  the  surety  set  up  matters  not 
utTOlred  in  or  material  to  tbe  first  action. 

2.  Pbincipai.  and  StfHErr  «^145(2)— EerM"- 
PEL— Pabtjeb  Secondabilt  Liable. 

One  secondarily  liable,  who  participates  in 
an  action  against  his  principal,  is  estopped  by 
the  judgment  entered  on  the  issues  actually 
tried  therein. 

8.  Municipal  CobPobations  «=»347(1)— Cor- 
ibactob's  Bond— Liabilitt  of  Subett. 
A  city  contractor's  surety  bond  for  the 
protection  of  laborers  and  materialmen,  recit- 
ing that  it  was  intended  to  be  made  in  compli- 
ance with  the  law  requiring  bonds  in  such  class 
of  contracts,  and  that  the  persons  tot  whose 
benefit  it  was  girea  might  sue  thereon,  in  com- 
pliance with  Laws  1909,  p.  716,  was  intended 
as  an  ordinary  statutory  bond,  and  not  a  bond 
making  the  surety  company  a  joint  principal 
witib  uie  contractor. 

Department  1.  Appeal  from  Superior 
Court.  Franklin  County;  Bert  Linn,  Judge. 

Action  by  the  City  of  Pasco  against  the 
Pacific  Coast  Casualty  Company.  Judgment 
for  defendant,  dismissing  the  action,  and 
plaintiff  appeals.  Affirmed. 

See,  also,  89  Wash.  382,  164  Pac.  433. 

C.  M.  O'Brien  and  Ger^  Byzek,  both  of 
Pasco,  for  appellant  Danson,  Williams  & 
DansoD,  of  Spokane,  0.  W.  Johnson,  of  Paa- 
co,  and  Geo.  D.  Lants,  of  Spokane,  tor  re- 
spondent. 

FULLEHTON.  J.  The  dty  of  Pasco  on 
August  1,  1911,  entered  Into  a  contract  with 
one  A.  R.  Garey  for  the  constructlou  of  a 
city  hall.  The  statutory  bond  for  the  pro- 
tection of  laborers  and  materialmen  was 
given,  with  tbe  respondent  herein,  the  Pa- 
cific Coast  Casualty  Company,  as  surety. 
Before  the  completion  of  the  work  the  dty 
of  Pasco  declared  the  contract  forfeited,  and 
Itself  finished  the  construction  of  the  build- 
ing. Thereafter  Garey  brought  an  action 
against  the  dty  to  recover  moneys  claimed 
as  due  him  under  the  contract,  and,  on  an 
accounting  had  between  the  parties  on  the 
affirmative  defense  set  up  by  the  city.  Judg- 
ment was  awarded  against  Garey  in  the 
sum  of  (4,363.64,  which  on  appeal  to  this 
court  was  reduced  to  $3,478.74.  The  facts  In 
that  case  wilt  be  found  fully  set  out  in  Gar- 
V.  Pasco,  89  Wash.  882,  154  Pac.  433. 
Subsequently  the  city  of  Pasco  instituted 
the  present  action  to  recover  from  the  re- 
spondent surety  ctnopany  the  amount  of  its 
Judgment  against  Garey. 


The  respondent  pleaded  as  affirmatiTe  de- 
fenses: (1)  That  it  had  been  released  by 
material  alterations  made  in  the  building 
contract  between  the  dty  and  Garey  with- 
out its  imowledge'  and  consent  r  (2)  ttiat  the 
contract  provided  that  the  dty.  In  making 
payments  as  the  work  progressed,  should 
hold  back  16  per  cent  of  the  contract  price 
on  partial  and  final  xnyments,  but  that  the 
dty  failed  to  retain  sncfa  percentage,  and  In 
fact  paid  the  contractor  in  full  before  the 
completion  of  the  extract  that  such  sums  so 
received  were  diverted  to  other  purposes 
than  payment  of  material  and  labor  claims, 
and  that  respondent  had  been  compelled  to 
pay  such  claims,  thus  dlsdiarging  it  from 
liability  on  Its  bond;  (3)  that  extras  and 
additions  In  the  building  without  the  writ- 
ten order  of  the  architect  were  made  by  the 
dty  in  contravention  of  the  provisions  of 
the  contract  and  at  an  additional  outlay  of 
14,921.50;  and  (4)  that  the  costs  of  mafciiig 
the  alterations  and  additions  for  wbldi  re- 
covery Is  sought  were  incarred  more  tlun 
three  years  prior  to  the  commencemrait  of 
this  action  and  are  barred  by  the  statute  of 
limitations.  Tbe  tUy  replied,  setting  tiiat 
the  matters  therein  alleged  were  ree  jndl* 
cata  under  the  Judgment  rendered  in  the 
prior  action  of  Garey  t.  Pasco,  snpra.  Tbe 
cause  was  tried  to  the  court  which  made 
the  following  flndlngs  of  fact: 

"L  That  it  has  Jurisdiction  over  the  parties 
and  subject-matter  in  said  cause.  That  nereto* 
fore,  on  or  about  the  Ist  day  of  August,  1911, 
one  A.  R.  Garey  entered  into  a  written  contract 
with  Hie  plaintuf  city  of  Pasco  for  the  contrac- 
tion of  a  building  known  «■  tbe  City  Hall  build- 
ing, at  an  agreed  price  of  $27,492,  less  proper 
deductions.  That  thereafter  the  city  of  Pasco 
and  the  said  A.  R.  Garey  made  deducticma 
amounting  to  $3,405  from  said  contract  price, 
and  before  tbe  completion  of  said  building  paid 
to  the  said  A.  R  Oarey  the  sum  of  ^,368.20, 
and  further  paid  on  the  order  of  said  A.  B. 
Garey  the  sum  of  $593.96,  or  a  total  payment 
to  Garey  or  his  order  of  $23,962.16.  That  tbe 
original  contract  price,  less  the  deduction  which 
was  made  immediately  after  the  execution  of 
tbe  contract  left  the  contract  price  for  tbe 
building  at  the  sum  of  $24,087.  That  at  the 
time  of  entering  into  the  contract  as  hereinbe- 
fore stated,  with  tbe  dty,  the  defendant  in  this 
action  executed  the  surety  bond  conditioned  for 
the  faithful  performance  of  said  contract  as 
provided  by  cnapter  207  ol  the  Session  Laws  of 
the  state  oiE  Washington  for  the  year  1908. 

"II.  That  the  plaintiff  dty  of  Pasco  termi- 
nated  the  contract  with  Garey  prior  to  the  com- 
pletion of  the  building,  leaving  unpaid  a  number 
of  laborers  and  materialmen,  which  were  paid 
by  tbe  defendant  bonding  company. 

"III.  That  the  contract  referred  to  was  tbe 
uniform  form  of  contract  snd  provided,  imoog 
other  things,  that  tbe  dty  should  pay  to  tbe  con- 
tractor 85  per  cent  of  tbe  amount  earned  as 
work  progreiwed,  the  remaining  16  per  cent  t» 
be  retained  by  the  city  for  a  period  of  60  days, 
after  the  completion  of  tbe  bouding,  Ibr  tbe  pur- 
pose of  securing  Qie  payment  of  labonrs  and 
materialmen. 

"IV.  That  after  the  termination  of  said  c<mi- 
tract  Garey  brought  an  action  against  tbe  dty 
of  Pasco  to  recover  an  alleged  amount  claimed 
to  be  due  from  tbe  dty  on  account  of  extras  fnr- 
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Dished  dnrin;  tbe  progress  of  the  building.  In 
this  action  the  cit?  counterclaimed  against 
Garey  and  recovered  a  judgment  for  about  |4,- 
300.  The  cause  was  appealed  to  the  Supreme 
Court  of  this  state  and  modified,  reducing  said 
judgment  to  the  sum  of  $3,478.74.  That  no 
judgment  was  ever  entered  upon  the  remittitur 
as  returned  from  the  Supreme  Court. 

"V.  That  after  the  return  of  said  remittitur 
the  present  action  was  commenced  b7  the  dty 
of  Pasco  against  this  defendant,  in  which  action 
this  defendant  claims  that  it  was  relieved  from 
liability  upon  the  bond  by  reason  of  certain  acts 
of  the  said  city,  some  of  them  being:  ^rst 
The  material  alteration  and  change  in  plans 
and  si>ecification8,  which  chsnges  increased  the 
cost  of  constructing  the  building.'  Second.  The 
overpayment  to  Garey  of  the  amount  due  him. 

"VI.  The  court  finds,  upon  the  defendant's 
contentions,  from  the  evidence  adduced  at  the 
trial,  that  tb«  building  was  materially  changed 
without  the  consent  of  the  defendant  herein,  and 
that  such  change  added  to  the  cost  of  the  con- 
struction of  the  building,  and  also  that  the  city 
of  Pasco  failed  to  reserve  the  15  per  cent,  as 
provided  in  the  contract  That  approximately 
the  entire  amount  of  the  contract  price  was  paid 
to  Garey  prior  to  the  completion  «  the  building, 
and  without  the  consent  or  knowledge  of  the 
defoidant  surety  company. 

"VII.  The  court  further  finds  that  the  ques- 
tion of  the  surety's  liability  was  not  an  issue 
in  tlie  case  of  Garey  t.  City  of  Pasco,  and  that 
the  defendant  snre^  company  was  not  a  party 
thereto  and  was  not  tendered  the  ddense 
therein. 

*^III.  The  court  farther  finds  Oat,  after  tiie 

termination  of  the  contract  between  Cfarey  and 
the  plaintiff  dty,  the  defendant  surety  company 
received  notice  t^iat  the  contract  was  terminat- 
ed, which  notice  contained  information  that 
there  was  between  $6^000  and  $7,000  due  the 
said  Garey,  and  thereafter  the  defendant  sure^ 
company  paid  for  labor  and  material  exoended 
upon  said  building  approximately  S7,00O,  and 
that  this  amount  was  paid  prior  to  the  time 
that  the  defendant  surety  company  ascertained 
that  the  16  per  cent  had  not  been  reserved  as 
provided  for  in  the  contract" 

Ajg  condoaloiu  of  law  the  court  found 
that  the  indgment  In  tlie  action  of  Garey  t. 
City  (tf  Pasco  was  not  res  judicata  as  to  the 
respondent,  end  that  the  respondent  was  dis- 
charged fTMn  liablli^  as  surety  by  reason  of 
material  alteratims  in  the  contract  and  the 
dissipation  of  the  15  per  cent  of  the  contract 
price  which  should  have  been  retained  under 
the  contract  Judgment  was  rendered  dis- 
missing the  action,  from  which  tlils  appeal  Is 
prosecuted.  . 

While  the  Bi^ellant  has  assigned  error 
upon  all  of  the  findings  of  fact  made  by  the 
court,  Its  argument  is  directed  against  the 
finding  to  the  effect  that  the  respondent's 
liability  was  not  an  issue  in  the  case  of  Gar- 
€!j  T.  Git7  of  Pasco^  and  to  the  conclusion  of 
law  that  the  Judgment  rendered  in  that  case 
was  not  conclusive  against  the  respondent 
as  the  surety  of  the  record  plaintiff.  We 
shall  not  therefore  discuss  the  other  findings 
made.  It  suffices  to  say  that  they  are  abun- 
dantly sustained  by  the  evidence,  and  are 
suffldent  to  sustain  the  conclusion  of  law  to 
the  effect  that  the  resi>ondent  was  discharged 
thereby  from  liability  to  the  dty  on  Its  bond, 
if  it  is  not  foredosed  by  the  judgment  en- 
tered in  the  case  mentioned. 

[1,2]  ISiat  the  reqp<Hident  was  not  fore* 


closed  by  that  Judgment  of  the  defense  here 
Interposed  we  think  is  equally  dear.  The 
judgment,  It  will  be  remembered,  was  recover- 
ed by  the  city  on  an  affirmative  Issue  set 
forth  in  an  answer  in  a  suit  brought  by  the 
contractor  against  it  The  respondent  is 
songht  to  be  bolden  on  the  judgment  because, 
through  its  counsel,  it  assisted  the  plalntlft 
in  waging  Uis  affirmative  issue  and  in  main- 
taining his  defense  to  the  affirmative  Issue 
waged  by  the  dty.  The  defense  it  Interposes 
to  the  present  action  was  neither  made  an  Is- 
sue therein  by  the  pleadings  or  by  the  evidence 
nor  was  it  actually  adjudicated  In  the  final 
Judgment  of  the  court  But  more  than  this, 
the  question  could  not  have  been  made  an  Is- 
sue In  that  cause  by  the  parties  to  the  record 
as  the  record  then  stood.  Between  the  actual 
parties  it  was  an  Immaterial  Inquiry.  It 
may  be  that,  since  the  respondent  was  a 
sure^  of  the  plaintiff  and  liable  over  to  the 
dty,  the  city  could  under  our  practice  have 
brought  the  respondent  In  and  compelled  It 
to  set  up  Its  defenses  or  be  barred  from  sub- 
sequently waging  than.  But  the  dty  was 
privileged  to  wage  its  own  action  in  Its  own 
way,  and  since  It  did  not  choose  to  make  the 
respondent  an  actual  party,  thus  givlufr  it  an 
opportunity  to  set  up  defenses  personal  to 
itself.  It  cannot  now  be  heard  to  urge  that  it 
is  barred  of  these  perscmal  defenses  merely 
because  It  partldpated  In  an  action  between 
other  parties.  In  which  the  defenses  were 
not  an  issue. 

The  cases  dted  by  the  appeUant,  as  we 
understand  them,  do  not  maintain  a  dlfTerent 
prindple.  Without  reviewing  them,  or  spe-, 
daily  referring  to  them,  It  may  be  conceded 
that  they  sustain  the  doctrine  that  one  sec- 
ondarily liable,  partidpatlng  in  an  action 
brought  against  his  prindpal,  is  estopped  by 
the  Judgment  entered  on  the  Issues  actually 
tried  therein,  and  perhaps  issues  actually 
triable  therein.  But  none  of  tbeiu  go  to  the 
extent  of  holding  that  a  surety  is  barred  by 
that  drcumstance,  when  sued  on  the  Judg- 
ment entered  In  such  an  action,  from  defend- 
ing on  any  ground  personal  to  himself  which 
was  not  an  Issue  and  could  not  be  made  an 
issue  In  the  action  as  it  was  waged.  As  ap- 
plied to  the  present  case  the  rule  would  mean 
that  the  respondent  Is  estopped  from  assert- 
ing that  the  contract  between  its  prindpal 
and  the  dty  was  not  breached  by  its  prin- 
dpal, or  tluit  the  damages  awarded  for  the 
breach  were  not  a  Just  measure  of  the  damag- 
es flowing!  therefrom ;  but  It  does  not  mean 
that  it  is  estoppod  from  urging  that  the 
original  contract  for  the  performance  of 
which  it  became  surety  was  so  far  changed 
and  modified  without  Its  consent  by  the  par- 
ties thereto  as  to  relieve  It  from  its  obliga- 
tion to  answer  over. 

[3]  In  the  reply  brief  of  the  appellant  It  Is 
urged  that  the  bond  executed  by  the  respond- 
ent Is-so  worded  as  to  make  it  a  Joint  prindpal 
with  the  contractor,  and  that  In  consequence 
the  d^enses  urged  by  It  are  not  open  t»  It 
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An  examination  of  tlie  bond  shows  tbat  It 
contains  language  wblch,  although  not  en- 
tirely clear,  might  be  given  this  Interpreta- 
tion ;  bat  the  bond,  when  read  as  a  whol^ 
Is  clear  as  to  its  porpose  and  meaning.  Fur- 
ther on  it  speciflcftlly  recites  tbat  It  Is  Intend- 
ed to  be  made  In  compliance  with  the  diapter 
of  the  laws  requiring  bonds  In  this  class  of 
contracts,  and  that  the  persons  tor  whose 
benefit  the  bond  la  given  shall  have  the  right 
to  sue  thereon,  "on  compliance  with  the  pro- 
visions  of  said  chapter  207  of  the  Session 
Laws  €t  the  state  of  Washington  for  the  year 
1009."  That  It  was  Intended  as  the  ordlnatr 
statutory  bond  we  think  tbeae  recitals  liudly 
leave  room  for  doabt 

The  contusions  reached  require  an  af- 
flrmance  of  the  Judgment;  and  It  will  be  so 
ordered. 

BLLIS,  a  and  PABKEB,  MAIN,  and 
WEBSTBK,  JJ.,  concur. 


SOHWABAOHER  BROS,  ft  CO.,  Inc.,  V. 

OBIEMT  IMS.  CO.    (No.  14212.) 
(Supreme  Court  of  ^Washington.   April  26, 

1.  Apfeai.  and  Ebbob  '©=3544(2) — Scope  ot 
Review— Absknci  or  Bill  of  Bxokptions 
OB  Statbhxht  or  Facts. 

In  the  absence  of  bill  of  axceptlcmH  or  state- 
ment of  facts,  the  question  on  appeal  Is,  What 
is  the  proper  Judgment  under  the  facts  as  found 
by  the  trial  court? 

2.  IHBUB4N0B    «=»95  —  FiBB    IMBDBANCE  — 

ENowucoas  or  Aqbni^Liabiijtt  or  Cou- 

PANT. 

Where  an  assignment  of  fire  policy  after 
loss  was  made  In  uie  office  and  In  the  presence 
of  the  poBcr  writing  agent,  and  the  draft  In 
paym»it  of  the  loss  was  sent  to  him,  was  In- 
dorsed by  the  property  owner,  and  used  by  the 
owner  and  the  a^nt  in  paying  other  creditors 
than  the  assignee,  the  latter  could  recover  from 
the  insurance  company  the  amount  of  his  claim ; 
the  agent's  knowledge  being  imputed  to  the  In* 
8U  ranee  company. 

Department  1.  Appeal  from  Superior 
Conrt,  King  Cotrnt?  •  H.  W.  B.  Hewen,  Judge. 

Action  by  Sdiwabacher  Bros.  &  Oo.,  In- 
corporated, against  the  Orient  Insurance 
Company  and  another.  Judgment  for  de- 
fendant named,  and  plaintiff  appeala  Re- 
versed and  remanded,  with  direction  to  en- 
ter  Judgment  for  plalntiCf. 

Grlnstead  ft  Laabe,  of  Seattle,  tor  appe- 
lant. H.  T.  Onmger,  of  SeatUe,  for  re- 
spondent. 

MAIN,  J.  The  plaintiff,  as  assignee  of  W. 
C,  Watson,  brought  this  action  to  recover 
for  the  loss  of  property  covered  by  a  fire 
insurance  policy  issued  by  the  defendant 
The  cause  was  tried  to  the  conrt  without  a 
Jury,  and  resulted  in  a  Judgment  denying 
liability.  From  this  Judgment  the  plaintifr 
appeals. 

[1]  No  bill  of  exceptions  or  statement  of 
facts  has  been  brought  to  this  court  The 


question,  therefore,  la:  What  Is  the  proper 
Judgment  under  the  facts  as  they  appear  in 
the  findings  of  the  trial  conrt?  These  fact\ 
80  far  as  necessary  to  present  the  control- 
ling question  upon  this  appeal,  may  be  stat- 
ed as  follows:  The  Orient  Insurance  Com- 
pany, the  respondent  Is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Connecticut  and  authorised  to  do 
business  under  and  by  virtue  of  tiie  laws  of 
this  state.  The  policy  writing  agent  of  the 
company  In  the  dty  of  Raymond  was  Ed- 
ward B.  Little.  Hie  agent  Little  Inanred  in 
llie  name  of  the  respondent  company  ca- 
tain  property  bdonging  to  W.  O.  Watsoo  at 
Raymond,  Wash.  While  tlila  pnverty  wu 
thus  insured.  It  was  destroyed  by  fire.  The 
insurance  company  admitted  Its  liability  un- 
der the  policy  in  the  sum  of  fTtMK  the  fnU 
face  value  thereof.  Soon  after  the  loss  od- 
curred,  Watson,  the  Insured,  tor  a  Taluable 
consideration,  aaslgDed  all  his  rl^ts  un- 
der the  pollcj  to  the  appellant  This  assign- 
ment was  In  wiltihg,  and  was  vitneased  by 
the  agent  who  bad  solicited  and  wrlttoi  the 
policy.  TIOb  ageat  had  full  knowledge  of 
the  terms  and  oondltlims  under  wbMi  the 
assignmoit  was  made.  He  did  not  however, 
comnnmlcate  this  hnowledea  to  the  imrar- 
ence  company.  After  this  assignmoit  was 
executed  and  dellmed,  the  Insnranoe  com* 
pany  sent  its  draft  payable  to  Watson,  to 
its  agent  who  had  written  the  Insurance, 
with  direction  to  deliver  the  draft  to  Wat- 
son and  secure  the  policy  from  hl-n  and  re- 
turn It  to  the  office  of  the  insurance  com- 
pany at  San  Frandsoo.  Wboi  the  draft 
was  delivered,  Watson  surrendered  Oie  pott- 
cy  to  the  agent  and  indorsed  the  draft  to 
him :  and  the  Bgaxt  subsequently  used  the 
money  which  he  obtained  teom  the  draft  hi 
payment  of  certain  creditors  of  Watsoo,  oth- 
er than  those  who  were  provided  for  in  the 
assignment  to  the  appellant  ^e  appidlant, 
after  learning  that  the  assignment  had  bees 
disregarded  by  the  agent  and  Watson, 
brought  an  action  against  Watson  and  the 
insurance  company.  Apparently  Judgment 
went  against  Watson  by  default  and  the 
only  parties  here  involved  are  the  appellant 
who  claims  under  the  assignment  and  the 
respondent  the  insurance  c<nnpany. 

The  controlling  question,  as  we  view  It.  Is 
whether  the  knowledge  of  the  agent  Little 
that  the  assignment  by  Watson  had  be^ 
made  to  the  appellant  after  the  loss  occur- 
red Is  Imputable  to  his  principal,  the  insur- 
ance company.  If  knowledge  of  this  agent 
was  knowledge  to  the  company,  even  ttaou^ 
not  disclosed  to  the  company,  the  case  wa; 
not  correctly  decided  by  the  superior  court 
On  the  other  baud.  If  the  Insurance  com- 
pany is  not  chargeable  with  the  knowledge 
of  Its  agent  not  actually  disclosed  to  it  tb- 
Judgment  should  be  affirmed.  We  think  ihs 
case  of  Gasklll  v.  Northern  Assurance  Co. 
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73  Wasb.  668.  132  Pac.  64S.  ia  controlUng 
here.  In  that  case  the  agent  was  a  policy 
vrltiiiK  agent  as  here.  He  had  aold  the 
property  covered  by  the  policy  and  other 
property  to  A.  W.  AMck  and  wife.  At  thla 
time,  the  policy  which  was  upon  the  proper- 
ty was  canceled.  Hie  agent  solicited  the  re- 
writing of  the  bnslness  on  behalf  of  the  de- 
fendant company.  The  bnslnesa  was  all 
transacted  through  A.  W.  Amlck,  the  bns- 
baod.  The  agent  knew  that  the  property 
covered  by  the  policy  which  he  rewrote  In 
the  defendant  company  was  the  separate 
property  of  Mrs.  Amick,  but  **nnthlnklngly" 
wrote  It  In  the  name  of  the  husband,  A.  W. 
Amlck.  The  policy  was  delivered  and  paid 
for.  The  loss  occurred  during  the  term  of 
the  policy,  and  the  defendant  denied  liabil- 
ity. The  only  defense  advanced  was  that 
the  policy  was  Invalid  because  It  Insured 
the  property  In  question  in  the  name  of  A. 
W.  Amlck,  whereas  It  belonged  to  Mettle  B. 
Amlck,  his  wife.   It  was  there  said: 

"The  sufficiency  of  that  defense  rests  upon 
the  question  whether  the  knowledge  the  teue 
owDershJp  possessed  by  the  agent  Doond  the  ap- 
pellant [the  iosuraoce  company],  as  principal, 
so  as  to  make  the  agent's  mistake  the  mistake 
of  the  appellant,  of  which  it  cannot  take  ad- 
TRDtage. 

The  question  was  there  ftdly  discussed, 
and  in  the  course  of  the  opinion  it  Is  said: 

"It  is  plain  that  the  agent  had  actual  knowl- 
edge that  Mrs.  Amick  owned  this  property. 
He  acquired  this  kuowledge  almost  simultane- 
oasly  with  the  writing  of  the  policy.    He  does 
not  claim  to  have  forgotten  it,  but  unbesitat- 
iagly  Ban  that  he  knew  it  all  the  time,  but  just 
*initmnlangly*  wrote  it  up  In  Amlek's  name. 
If  there  ever  was  a  case  In  which  actual  con- 
temporaneous knowledge  of  a  material  fact  on 
as  agent's  part  sboald  t>e  held  to  bind  the  prin- 
cipal, these  facts  present  it.   We  held  In  I>eer- 
ing  T.  Holcomb,  26  Wash.  088,  67  Pac.  240, 
661,  that  knowledge  aoqnired  by  an  attorney 
whue  employed  by  the  principal  a  year  before 
bound  the  principal  in  another  independent  em- 
ployment of  the  same  attorney  by  the  principal 
after  the  lapse  of  that  jear,  so  as  to  start  run- 
ning  the  statute  of  limitations  against  the 
principal  from  the  date  of  the  last  employment. 
We  there  said:  'It  Is  a  general  rule  that  notice 
to  the  attorney  is  notice  to  his  client;  that 
this  rule  applies  to  all  noticw  arialug  in  the 
progress  of^a  case,  or  as  to  other  matters  in 
which  the  relaticHi  of  attorney  and  client  exists 
at  the  time  of  the  notice,  and  it  applies,  not 
only  to  knowledge  acquired  by  the  attorn^  In 
tbe  particular  transaction,  but  to  knowledge  ac- 
quired by  him  In  a  prior  transaction  in  which 
he  BcquiKd  material  Information,  if  tbe  informa- 
tion was  BO  precise  and  definite  that  it  is  or 
must  be  present  to  bis  mind  and  memory  in  tbe 
last  transactlDn.  The  Distilled  Spirits,  11  Wall. 
356  [20  It  E3d.  1671;  2  Pomeroy,  Eguity  Juris- 
pradence,  I  672;  Wlttenbrock  v.  Parker,  102 
Cal.  96,  86  Paa  874,  24  L.  B.  A.  19T,  41  Am. 
St.  Rep.  172.'    To  hold  the  principal  affected 
with  notice  in  that  case  where  there  was  no  con- 
tinuous employment,  and  to  hold  the  contrary 
in  this  ease  wncre  there  was  a  continuous  em- 
ployment covering  the  period  when  the  knowl- 
edi^e  was  acquired,  because  the  notice  was  ac- 
quired in  a  matter  in  which  the  agent  was  act- 
ing for  himself,  would  be  to  ignore  the  rationale 
jf  the  TulCi  namdy,  that  it  was  Uie  duty  of  the 
igent  to  divulge  ttie  facts  to  fais  principal  and 


to  aet  nptm  them  for  hla  principal,  If  material 
to  the  DusinesB  In  hand,  and  present  In  his 

monoiT." 

[SI  Th9  faots  In.  the  present  case  present 
as  strong  a  case  of  llabllUy  as  do  the  tacts 
la  that  casa  There^  the  knowledge,  that  the 
pr4H>erty  covered  by  tbe  policy  of  Insorance 
was  acquired  by  the  agent  In  a  private  ttans- 
actlim  of  fals  <nfn.  Here,  Little,  tba  agent, 
solicited  and  wrote  the  insurance  witnessed 
the  assignment  of  the  policy  after  tbe  loss, 
and  had  fiill  knowledge  of  the  terms  and  con- 
ditions under  which  the  asiidgmnent  bad  been 
made.  We  are  unable  to  see  wherein  the 
GasfclU  Case  can  be  distinguished  from  the 
present  case.  It  Is  unneceesary  to  again  re- 
view In  detail  the  question,  as  it  Is  fully  dis- 
cussed In  the  opinion  In  that  case.  Under  the 
facts  found  by  the  trial  conrt,  the  agent's 
knowledge  of  the  assignment  and  Its  contents 
was  binding  upon  the  appelant,  his  prlndpaL 

The  judgment  will  be  revised,  and  the 
cause  remanded,  with  direction  to  enter  a 
judgment  In  favor  of  the  appellant 

BLLIS,  C.  J.,  and  FABKEB,  FULLDB^ 
TON,  and  WBBSTBB,  JJ.,  concor. 


BBUENN  V.  NORTH  YAKIMA  SOHOOL 
DIST.  NO.  7,  YAKIMA  COUNTY. 
(No.  14034.) 

(Supreme  Court  of  Washington.   April  26, 

1918.) 

1.  Tbial  «=»251(8)— Ihstbuctiobb— Contbib- 

tJTOBT  NBaUOBNOK— PuiADina. 
Where  ctmtributory  nddigmoe  was  not 
pleaded,  it  was  not  incumbent  on  the  court  to 
submit  sudi  issue  to  the  Jury,  although  plain- 
tiff testified  to  acts  showing  contributory  neg- 
ligence. 

2.  BviDBifOB  «a»471(17)  —  GovoLuaionB  or 
WrrNESs. 

An  offer  to  show  that  a  school  dtstrtct  was 
in  the  exercise  of  reasonable  care  In  providing 
a  teeter  board  for  playgrounds  was  an  lAer  to 
show  a  conclusion  of  the  witness,  and  was  prop- 
erly refused. 

3.  Schools  and  School  Distbiots  <s=>121— 

TbIAL — ISSDKS. 

Where  segliguioe  submitted  to  jury  was 
only  lack  of,  or  madeguate,  supervision  of  a 
school  playground,  evidence  as  to  whether  a 
teeter  board  was  a  dangerous  instrumentality 
was  not  material. 

4.  Appeal  and  Ebkob  <S=>1006(4)— Ebveew— 
Weight  op  Bvidbnce. 

Though  evidence  supporting  a  verdict  is 
weak,  and  the  weight  of  the  evidence  would  seem 
to  be  tbe  other  way,  the  aapellate  court  cannot 
Interfere;  the  Iowct  court  naving  denied  a  new 
trial. 

5.  SoBoou  AND  Sonooi.  Distbiots  <8=>121^ 
iMjrDBiBS  TO  Child  on  PLATeaouND—Sn- 

PEBVIBION— EVIDENCB. 

In  action  for  injury  to  child  on  school  play- 
ground, evidence  held  snffident  to  sustam  a 
findiiw  of  negligent  supervision  of  the  play- 
group. 

6.  Statutes  «S3>263— OonsTBnonoN— Bbxbo- • 

AcnvB  Statutes. 
Ketroactive  statutes  are  generally  regarded 
with  disfavor;  and  where  it  does  not  clearly 
appear  that  such  was  the  legislative  intent,  the 
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court  will  not  ^ve  flu  itatnte  a  Tetroacttve  ef- 
fect, vhere  to  do  to  wonld  impair  exittttng 
Tights.  . 

7.  Schools  and  Sohooi.  Distbi<7ts  «:»89  — 

LlABILITT    TOB    NeOLIQKNCB  —  STATUTES  — 

"Bbouqht"— '  'Maintained.  ' ' 
Laws  1917,  p.  332,  providing  that  no  action 
shall  be  "brought  or  maintained"  against  a 
school  district  for  noncontractual  acta  or  omia- 
eIous  relating  to  athletic  apparatus  or  play- 
grounds, had  no  effect  upon  &  judgment  previ- 
ously rendered  against  a  school  district  for  neg- 
ligent snpervision  of  playgrounds,  although  an 
appeal  was  pending,  and  although  the  words 
"brought"  and  "maintained"  will  not  be  given 
an  eauivalent  meaning ;  the  word  "broogbt"  ob* 
viousl;  ajiplfing  to  actions  not  yet  instituted, 
and  mamtained"  to  actions  already  brought; 
but  not  yet  reduced  to  judgment,  because,  where 
judgment  has  been  rendered,  the  prevailing  par- 
ty has  nothing  further  to  do,  ana  need  not  ap- 
pear on  the  appeal. 

[Ed.  Note.— For  otiier  definitions,  see  Words 
and  Phrases,  First  and  Se«uid  Series,  Brooght; 
Maintain.] 

8.  Dahaobs  «=>182(6)— BzoEBszvBiraaB— Fkb- 

80NAL  XnJCBIES. 
Where  child  suffered  greatly,  had  a  num- 
ber of  operations,  and  one  leg  would  probably 
grow  shorter  than  the  other,  $5,000  aanuiges 
was  not  ezces^Te. 

Ed  banc.  Appeal  from  Superior  Court, 
Yakima  Count?;  £1  B.  Prebee,  Judge. 

Action  by  Horatio  Bruenn,  a  minor,  by 
Susie  Bruenn,  his  guardian  ad  litem,  against 
the  North  Yakima  School  District  No.  7, 
Yakima  County.  Judgment  for  plaintiff,  and 
defendant  aipeala.  Affirmed. 

Harold  |B.  Gilbert,  John  F.  Chestwley, 
N.  K.  Buck  and  McAulay  &  M^gs,  s31  of 
North  Taklmo,  for  appellant.  Ouy  O.  Stan- 
mate,  of  North  Takima,  for  respond^t. 

MAIN,  J.  Action  to  recover  damages  for 
injnries  claimed  to  have  been  sustolDed  while 
the  minor  plaintiff  was  at  play  on  the  public 
school  playground.  Vei^ct  and  Judgment 
for  plaintiff  in  the  sum  of  $6,000. 

The  Injury  to  the  minor  plaintiff  is  alleged 
to  have  taken  place  In  November,  1914 ;  the 
minor  plaintiff  at  that  time  being  between 
seven  and  eight  years  of  age.  It  is  allied 
that  Just  prior  to  1  o'clock  on  the  day  of 
the  Injury  some  of  the  small  boys  had  taken 
a  teeter  board  from  Its  own  upright  and 
placed  It  across  a  swing,  upon  which  the 
plaintiff  and  a  number  of  other  small  boys 
seated  themselves  and  began  to  teeter. 
Shortly  after  engaging  in  this  form  of  play 
the  school  bell  rang,  when  the  boys  on  the 
(^posite  side  of  the  teeter  suddenly  sprang 
from  it,  permitting  the  side  on  which  the 
minor  plaintiff  sat  to  rapidly  deseed,  strik- 
ing him  upon  the  ankle,  and  canslng  the 
V  injury  complained  of.  The  ground  of  negli- 
gence complained  <^  and  upoo  wliidi  the 
verdict  seems  to  have  rested,  wbs  either  lac^ 
'  or  Inadequacy  of  snp»visioiL  We  shall  no- 
tice the  errors  tn  the  ocder  in  .which  th^ 
have  been  presoited: 

£1]  First  It  is  claimed  that  the  court  com- 


mitted error  in  refusing  to  Instruct  the  jnrr 
upon  contributory  negligence.  This  asslgit 
ment  is  based  upon  the  evld^ce  of  the  bojr 
that  while  sitting  upon  the  board  he  had 
his  legs  crossed  beneath  him ;  it  being  main- 
tained by  appellant  that  the  crossing  of  tlw 
boy's  legs  was  the  proximate  cause  of  Uk 
Injury,  and  that  such  evidence  was  suffldeot 
to  take  the  question  of  contributory  ne^ 
gence  to  the  jury.  The  court  below  refnsed 
to  so  charge,  upon  the  ground  that  contrib- 
utory negligence  was  not  pleaded.  It  is  troe 
that  In  a  number  of  cases  we  have  held  that 
while  ooDtributory  n^llgence  was  an  affirma- 
tive defense,  and  to  be  proved  as  any  other  af- 
firmative defense  by  the  party  pleading  It 
such  defense  might  be  established  by  the 
testimony  of  the  plaintiff  upon  either  dlnct 
or  cross-examinattoD.  TtAs,  however,  is  a 
rule  of  proot,  and  not  a  rule  of  pleading. 
It  was  not  Incumbent  on  the  lower  court,  In 
charging  the  Jury,  to  submit  to  than  an.r 
Issue  not  .within  the  pleading.  For  this  rea- 
son refusal  to  submit  such  issue  cannot  be 
held  error. 

[2, 9]  The  second  error  Is  claimed  on  the 
exclusion  of  testimony.  Appellant  called  a 
teacher  of  long  experience  in  school  play- 
grounds, and  offered  to  8ho:w  that  a  teeter 
board  constructed  as  the  one  upon  this  pla.v- 
ground  was  not  in  itself  a  dangerous  instm- 
mentality,  and  that  the  school  district  was  In 
the  exercise  of  reasonable  care  In  providing 
apparatus  of  this  character.  The  offer  was  de- 
nied. The  second  part  of  the  offer  was  clear 
ly  inadmissible,  calling  for  a  conclusion  to  be 
reached  by  the  Jury,  and  not  by  any  witness. 
The  first  part,  while  a  question  of  fact,  was  not 
material  to  the  issue  submitted  to  the  Juiy- 
The  instructions  are  not  included  In  the  rec- 
ord sMit  up-  The  lower  court,  however,  la 
passing  upon  appellant's  offer,  announced  that 
he  would  eliminate  the  question  of  the  origi- 
nal con8tn]ctl<Hi  of  the  teeter  board  from  the 
jury,  and  submit  to  them  only  the  qoestioa 
of  failure  or  Inadequacy  of  supervision.  If 
the  court  so  instructed  the  jury.  and.  slntt 
there  is  no  contention  to  the  contrary,  ve 
will  assume  it  did,  the  doilal  of  the  offer, 
as  not  within  the  issue  of  negligence  to  be 
submitted,  was  not  error. 

[4,  6]  TblriL  The  verdict  is  said  to  be  con- 
trary to  the  evidence.  The  evtdoice  sappoit- 
Ing  the  verdict  is  very  weak.  The  weigiu 
of  the  testimony,  in  our  Judgment,  Is  to  Uw 
^ect  that  the  boy  was  not  injured  at  tbe 
time  or  place  claimed,  but  was  injured  dur- 
ing the  forenoon  recess,  while  playing  upo& 
the  teeter  board  when  in  Its  regular  positioa. 
That,  however,  is  not  for  us  to  decide.  Tbc 
Jury  has  decided  otherwise,  and  the  lowr 
ooort  has  denied  a  new  trial.  We  must  then^ 
fore  accept  the  fact,  as  found  by  the  Terdicc. 
tliat  the  injury  occurred  in  the  manner  and 
at  the  place  testified  to  by  Oie  boy.  73iif 
asdgnment  also  necessitates  a  review  of  the 
evidence  as  to  the  supervision  of  the  play- 
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pound.  Die  principal  and  two  of  the 
teadien  testified  to  superrlslon  of  the  play- 
ground aa.  all  dars  between  12:40  and  1 
o'dock,  wbldt  would  Include  tbe  time  <tf 
the  injury.  No  particular  remembrance  vas 
luid  of  tbe  da7  of  the  acddmt,  no  ccanplalift 
bsviag  been  made  at  the  time  It  la  alleged  to 
ban  Dcooired;  testlmtHir  being  to  the  ^ect 
ttiat  supervision  was  had  on  every  day  of 
the  adiool  year.  Tbe  Uttle  bo7t  bomTer. 
says  he  saw  no  teacher  on  the  playgronnd. 
Ibis  Is  negattre  teitlmonr,  and  of  Uttle  raloe. 
It  as  accented  by  tbe  Jury,  tbe  aoddent  oo> 
cnrred  in  tbe  manne^  and  at  the  time  testi- 
fied to  by  the  little  Iwy,  and  at  tlie  tlnu^  as 
contended  by  appellant,  a  teadier  was  prea- 
eot,  then  the  Jury  might  bare  found  that 
the  soperrUAtm  was  Inadequate  or  negligent. 
In  permitttng  the  boys  to  take  the  teeter 
boBTd  from  its  own  upright  and  use  It  in 
cooDection  with  the  swing.  If  the  teacher 
knew  it,  it  was  negllgeikce  to  permit  it ;  and, 
if  she  lUd  not  know  It,  it  was  n^Ugence  not 
to  have  <rf>9erTed  it.  For  these  reasws  this 
claim  of  error  must  be  rejected. 

His  opinion,  up  to  this  point,  was  written 
by  the  late  Judge  MCorris,  after  tbe  case  was 
heard  by  the  d^>artment  to  which  It  was 
first  presented.  Upon  the  hearing  en  banc, 
the  (pinion,  as  above  set  forth,  was  adopted 
by  the  court. 

[I,  7]  The  principal  question  presented  up- 
on the  hearing  en  banc  was  the  effect  which 
tbe  act  of  the  Legislature  (chapter  92,  page 
332,  £«WB  of  1917)  in  1917  bad  upon  a  Judg- 
ment  which  bad  previously  been  rendered 
against  a  sdiool  district  Tb^t  act  con- 
sisted of  one  sectl<m,  wlil<9i  Is  as  follows : 

"Secti<m  L,  No  action  shall  be  brought  or 
maintained  against  any  school  district  or  its 
officers  for  any  noDContraetual  acta  or  omiasloD 
of  oach  district,  Its  agents,  officers  or  employis, 
relating  to  any  park,  playground,  or  field  house, 
athletic  apparatus  or  appliance,  or  manual 
training  equipment,  whether  situated  in  or  about 
any  BcEoolhouse  or  elsewhere,  owned,  operated 
or  maintained  by  snch  school  district." 

The  act  was  apivoved  by  the  Oorernor  on 
March  12,  1917,  and  took  effect  during  the 
month  of  June,  following.  The  Judgment  In 
this  case  was  rendered  on  the  19th  day  of 
Jane,  1910,  approximately  one  year  prior 
to  the  time  when  the  act  became  ^ecUve. 
There  are  three  possible  classes  of  actions 
to  which  the  statute  might  apply:  First, 
causes  which  had  arisen,  but  upon  which  no 
action  bad  t>een  instituted,  or  causes  that 
might  arise  In  the  future;  second,  actions 
which  bad  been  Instituted,  but  had  not 
gone  to  final  Judgment,  when  the  statute 
took  effect;  and,  third,  actions  in  which  a 
final  Judgment  had  been  entered  when  the 
act  became  effective. 

It  Is  tbe  contention  of  the  appellant  that 
tbe  act  applies  to  all  three  classes  of  ac- 
tions. It  Is  the  contention  of  the  respond- 
ent that  the  act  does  not  apply  to  those 
actions  In  whiob  a  Judgment  had  been  previ- 
ously entered.  The  act  provides  tliat  no  ac- 
tion atiaU  be  "brought  or  maintained,"  By 


the  use  of  the  two  words  brought  or  main- 
tained It  was  evidently  the  legislative  intent 
that  they  ehonld  not  be  given  a  synonymous 
or  equivalent  meaning.  Had  the  word 
"brought"  not  appeared  in  the  statute,  it 
may  be  that  the  word  "maintained"  could 
then  be  given  the  meaning  as  only  prevent 
Ing  the  Institution  of  actions,  and  as  not 
applying  to  those  which  had  been  previously 
begun.  This  was  tbe  view  entertained  by 
the  SuiH«me  Court  of  tbe  state  of  Maine  In 
Burbank  v.  Inhabitants  of  Auburn,  81  Me. 
690.  The  act  which  the  court  was  consider^ 
log  in  that  case  contained  only  the  word 
"maintain.*'  and  it  was  held  not  to  apply 
to  actions  which  bad  been  previously 
brought  The  doctrine  of  that  case,  bow- 
ever,  cannot  be  applied  to  the  statute  now 
before  us.  It  la  the  duty  of  the  court  to 
ascertain,  so  far  as  it  can,  the  meaning 
which  the  Legislature  intended  to  convey, 
and  give  It  effect  The  word  "brought"  ob- 
viously ai^lles  to  all  actions  which  bad  not 
been  instituted  priw  to  the  time  the  act 
took  effect  whether  the  cause  of  action  had 
arisen  at  that  time  or  not  The  questitm 
then  arises  whether  the  word  "maintain- 
ed" applies  both  to  causes  of  action  which 
had  been  previously  instituted,  Irat  which 
hod  not  gone  to  Judgmmt  and  to  actions 
in  which  a  final  Judgment  had  been  entered 
at  the  time  the  act  took  effect  Betroactive 
statutes  are  generally  regarded  with  dis- 
favor, and  where  it  does  not  clearly  appear 
that  such  was  the  legislative  intoit  the 
court  will  not  give  the  statute  a  retroactive 
effect  where  to  do  so  would  Impair  existing 
rights.  Moore  v.  Brownfleld,  7  Wash.  28, 
84  Pac.  199;  In  re  Hellbron's  Estate,  14 
Wash.  B36,  46  Paa  153,  35  L.  B.  A.  602.  In 
tbe  case  last  dted  it  was  said: 

"To  construe  tlie  statute  therefore  as  retro- 
active would  require  us  to  hold  that  it  impaired 
existing  rights,  and  we  ought  not  to  Inchne  to 
sack  a  construction,  where  it  does  not  clearly 
appear  that  such  was  the  legislative  intentlmi. 
Retroactive  statutes  are  generally  regarded  with 
disfavor,  and  we  think  uuit  the  act  under  con- 
Bideration  must  be  construed  as  prospective  only. 
In  Sutherland  on  Statutory  Construction,  {  464, 
the  learned  aotlior  says:  'A  statute  should  not 
receive  such  eonstmetion  as  to  make  it  impair 
existing  righta,  create  new  obligations,  impoae 
new  duties  in  respect  of  past  trausactions,  un- 
less such  plainly  appear  to  be  the  intention  of 
the  Legislature.  In  the  absence  of  snch  plain 
expression  of  design.  It  should  be  construed  as 
prospective  only,  although  iU  words  ore  (rood 
enough  in  <Aejr  Itienil  eitmt  to  oOmprehmid  Mh 
istinff  oa99t.' " 

At  the  time  the  above-mentioned  act  was 
passed  the  respondent  had  an  existing  right 
in  the  Judgment  which  had  previously  been 
obtained  against  the  school  district  As  al- 
ready pointed  out,  there  Is  a  class  of  actions 
to  which  the  act  could  apply  other  than 
those  In  which  a  final  Judgment  had  been 
entered.  There  being  a  field  In  which  the 
statute  may  operate,  without  applying  It  to 
actions  in  which  a  Judgment  had  already 
been  entered,  we  think  It  was  not  the  legis- 
lative intentloQ  that  it  should  ayply  to  tbe 
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latter  class  of  actloiuv  and  thus  destroy  ez- 
IstlDg  rl^ts  arising  out  of  a  final  judgment 

But  it  is  argaed  that,  since  the  aeticm  was 
poidlng  on  appeal  subsequent  to  the  time 
when  the  statute  took  effect,  the  word  "main- 
tained" is  ^HtUcable.  Tbls  ctmtentbm  does 
not  seem  to  oa  sound.  When  a  person  ob- 
tains a  final  Judgment  In  the  superior  court, 
be  has  nothing  further  to  do.  He  has  ob- 
tained his  Judgment,  and  Is  out  of  court 
Tnie^  when,  the  a]K»eal  la  takm,  notice  must 
be  girm  him ;  but  this  notice  Is  not  process, 
and  he  is  not  required  to  aK>ear  in  the  ap< 
ptilate  court  If  he  does  not,  no  default  can 
be  taken  against  him.  It  is  the  cmnmoo  prac- 
tice for  respmdents  to  appear  in  this  court 
and  present  their  causes,  and  from  the  court's 
standpoint  It  is  quite  deslrahle  that  they 
should  do  sa  But  U  thc^  do  not,  no  default 
is  CTt«red,  and  Uie  cause  is  considered  upon 
Its  merits.  In  the  ease  <tf  Nwth  Star  Trad- 
ing Company  r.  Alaska-Yukon-Padfic  Exposi- 
tion, 6B  Wash.  457.  128  Pac  60S,  the  court 
had  under  consideration  a  statnte  which  pro- 
vided that  no  corporation  should  be  permit- 
ted to  "commence  or  maintain"  an  action 
without  first  alleging  and  proving  that  It 
had  paid  its  annual  license  fee  last  due.  It 
was  there  held  tliat  a  oorporatloD,  even 
thoD^  it  had  not  onnpUed  with  the  statate 
as  to  the  payment  of  its  license  fee,  could 
defend  an  actim  broaght  against  it  and  in 
BO  doing  was  not  maintaining  an  action  with- 
in the  meaning  of  the  statute  If  to  defmd 
an  action  in  ttie  snperiOT  ooort,  where.  If  no 
appearance  has  been  made,  a  default  may 
be  taken,  is  not  maintaining  an  action  with- 
in the  meaning  of  the  statute,  it  would  seem 
reasonably  to  follow  that  respondent  in  this 
court  by  appearing  and  resisting  assignments 
of  «-ror,  is  not  maintaining  an  acticm. 

The  cause  now  before  us  was  tried  to  a 
Jury,  and  consequently  is  not  tried  here  de 
novo.  The  appellant  by  its  assignments  of 
error  <dalms  that  the  trial  court  has  commit- 
ted errors  of  law.  The  respondent's  position 
is  that  no  errors  were  committed.  The  ap- 
pellant has  the  affirmative  of  the  argument, 
and  the  respondoit  the  negative.  In  Glasser 
T.  Hacfcett  87  Fla.  868^  20  South.  B82,  it  was 
held  that  a  writ  of  error,  whidi  corresponds 
to  an  anteal  in  this  state,  is  in  the  nature  of 
a  new  suit  In  Miller  v.  T7nl<m  Mill  Oa,  4S 
Wash.  199,  88  Pac.  ISO,  the  court  had  under 
CQUsideratlou  the  effect  of  the  act  ot  1905 
(Laws  1905,  p.  164),  which  repealed  the  fac- 
tory act  of  190S  <Xaws  1803,  p.  40),  upon  caus- 
es of  action  which  had  arisen  under  the  law 
of  190&  prior  to  Its  repeal.  The  law  of  1903 
required  employers  to  safeguard  dangerous 
machinery,  and  deprived  such  employers  of 
the  defense  of  assumption  of  risk.   Zt  was 


there  held  that  the  repealing  act  did  not  op- 
erate retroactively,  or  affect  causes  of  action 
that  arose  under  the  law  <tf  1908  inlor  to 
its  repeat 

The  case  of  Ettor  t.  Tacoma,  67  Wash.  BO, 
Me  Pac  478,  107  Phc.  1001,  and  228  TT.  S. 
148,  88  Sup.  Ot  428»  67  L.  Bd.  778,  Is  distin- 
guishable In  two  respects :  First  In  tiiat  case 
the  action  had  not  gcme  to  Judgment  when 
the  repealing  act  became  active;  and,  see- 
<md,  tiie  later  act  then  was  an  act  irtddi 
r^)ealed  the  prior  act  unAer  yiMeh  the  action 
was  being  maintained.  In  the  present  caaey 
as  already  pointed  ou^  the  action  bad  gone 
to  Judgment  long  before  the  act  took  effect. 
&i  addlticn  to  this,  the  statute  makes  no  ref- 
erence to  any  previous  statute,  and  it  op- 
erates as  a  repealing  act  by  Implication  only. 
As  held  in  Bedfleld  v.  Scboci  District  No.  8, 
48  Wash.  85,  92  Pac.  770,  and  Howard  v.  Ta- 
coma Sdiool  DUtrict  No.  10,  88  Wash.  167, 
162  Pac.  1004.  Ann.  Oas.  1917D,  792,  a  right 
of  action  existed  against  the  school  districts 
by  virtue  of  sections  950  and  951  of  Bem.  St 
Bal.  Oode.  That  statnte  Is  cmly  repealed  by 
the  act  of  1917  to  the  extent  to  whidi  the 
two  acts  are  necessarily  inconsistent  Had 
the  latter  act  expressly  repealed  the  f<mner. 
It  may  be  tiiat  undef  tiie  doctrine  of  the 
Bttor  Case,  supra,  the  action  would  be  ter- 
minated at  whatever  point  it  was,  term. 
tiiough  pending  on  api>eal. 

The  case  of  Haynes  v.  Seattie,  87  Wash. 
875,  161  Pac.  789,  Is  distinguishable  in  this: 
There  the  statute  applied  to  "pending"  ac- 
tions, and  was  held  to  be  applicable  to  an  ao 
tion  pending  on  appeal.  As  already  pointed 
out  while  the  present  case  was  pending  on 
appeal,  the  respondent  within  the  meaning 
of  the  statute,  was  not  maintaining  an  action 
here.  The  case  of  Spear  t.  Bremerton,  95 
Wash.  264, 163  Pac.  741,  Is,  we  think,  not  ap- 
plicable to  the  present  situation. 

[t]  One  other  questicm  remains,  and  that  la 
whether  the  damages  are  excessive.  The 
Jury  awarded  a  verdict  of  96>000,  and  after 
motion  for  new  trial  was  overruled  Judgment 
was  entered  for  this  sum.  If  the  boy's  pres- 
ent ctmdltitHi  was  proximately  caused  by  neg^ 
llgence  attributable  to  the  appellant  as  the 
Jury  had  a  right  to  find,  th«i  the  v^lct 
was  not  In  such  amount  as  to  indicate  pas- 
alon  or  prejudice.  The  boy  suffered  much 
pain,  underwent  a  number  of  operations,  and 
was  permanentiy  injured.  Tti&  leg  that  was 
Injured  wUl  be  shorter  than  the  other,  and* 
the  probabilities  are,  will  not  grow  in  pn^or- 
tion  to  the  rest  of  the  body. 

The  Judgmoit  will  be  affirmed. 

ELLIS.  0.  J.,  and  PiVBKEB,  HOLOOMB, 
OHADWICK,  and  WEBSTBB,  JJ.,  omcur. 
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HOFFMAN  T.  M.  OOTTSTBIN  INV.  00. 

(No.  14078.) 

(Snpreme  Ooart  of  Washington.   April  2S, 
1918.) 

1.  Bills  and  Notes  «=5»51S(1)  —  Tbansrb  — 
CoxsiDEBATioif— Evidence. 

Id  an  Bction  against  a  corporation  on  its 
note,  which  plaintiff  claimed  was  given  in  con- 
lideratim  of  a  transfer  to  the  corp<»«tl<»i  of  a 
personal  note  of  the  corporation's  president,  evi- 
dence held  insufficient  to  show  snch  considera- 
tion. 

2.  CORPOUTIONS  *=»482(1)— POWKEB  OF  Ol^ 
nCEBS— PXBSONS  DkALINO  with  TBS  OOBPO- 

sATioN  Notes— PEEBVUPnons. 
A  payee  giving  np  the  personal  note  of  the 
president  of  a  corporation  and  receiving  the  cor- 
poration's note  instead*  is  preannfed  to  know 
that  an  officer  may  not  bind  the  corporation, 
where  his  Interests  are  adverse,  without  its 
knowledge  and  consent. 

8.  COBPOBATIONS  «=>42B(S)  —  I<UBI£ITT  OIT 

NOTC— Eqcitablx  Ebtopfbl. 
Where  a  corporation's  note  was  issned  by 
its  president  and  secretary  in  lien  of  the  presi- 
dent's personal  note  to  the  payee,  which  was 
Beither  indorsed  nor  assigned  to  the  corporation 
and  neither  note  was  carried  on  the  books  of  the 
cMiioration  and  no  other  officer  or  stockholders 
bad  knowledge  of  the  transaction,  and  the  payee 
was  presumed  to  know  from  the  president  s  ad- 
verse interest  that  the  knowledge  and  consent 
of  the  corporation  we^  required,  the  corpora- 
tion was  not  estopped  to  set  op  the  illegality  of 
the  transaction  and  lack  of  consideration  for 
the  note. 

4.  Corporations  ^»42fl(l)  —  Unattthokizbd 
Acts— RATinoATiOH. 
Where  the  president  and  secretary  issued 

the  corporation's  note  for  the  president's  debt 
without  its  knowledge  or  consent,  the  president 
cannot,  by  payment  of  interest  thereon  nom  coi^ 
poration  funds,  ratify  for  the  corporation  his 
own  wrongful  act 

6.  Appeal  and  Bbbob  ^33882(8)  —  Intitbd 
Erbob— Evidence  bt  Intebested  Witness 

OF  TEANBACTION  WTtB?  DECEASED. 
Appellant  cannot  complain  of  error  In  refos- 
ing  to  strike  out  testimony  of  witnesses  as  to 
transactions  with  one  since  deceesedt  where 
such  testinumy  was  in  responsa  to  questions  by 
appellant's  eonnsd. 

Department  2.  Appeal  from  Superior 
Court,  King  Coonty ;  Guy  C.  Alston,  Judge. 

Action  by  David  M.  HofFmaa  as  executor 
of  the  estate  of  Simon  Wolf,  deceased, 
against  the  M.  Oottsteln  Investment  Compa- 
ny. Judgment  for  defendant,  and  plaintiff 
appeals.  AflSrmed. 

Kerr  &  SIoGord,  of  Seattle,  for  appellant. 
Bausman  ft  Oldliam  and  Walter  1*.  Nossa' 
man,  all  of  Seattle,  for  respondoit 

PABKES,  J.  The  plalndfl,  HoCrman,  as 
executor,  seeks  recorery  upon  a  promissory 
note  purporttng  to  hare  been  executed  and  de- 
livered tbe  defendant  Investment  company 
to  Simon  Wolf,  now  deceased.  Trial  in  the 
BuperlOT  onirt  for  King  county  resulted  In 
findings  and  Judgment  In  favor  of  the  defend- 
ant, from  which  the  plaintiff  has  appealed  to 
this  court.  Recovery  was  denied  by  the  trial 
court  on  the  ground  that  the  note  was  execut- 
ed without  consideration,  and  also  that  Its 


execution  was  beyond  the  craporate  powers 

of  the  defendant 

Tbe  note  sued  upon  Is  for  the  principal  sum 
of  $6,000.  It  was  executed  August  4,  1913, 
and  made  payaUe  six  months  after  date,  with 
interest  at  6  per  cent,  per  annum.  Upon  Its 
ba<&  Is  the  single  Indorsemfflit  as  follows: 
"Aug.  6/15,  Interest  paid  In  full  to  this  date." 
This  Indorsement  Is  not  signed  by  any  one. 
nor  are  we  advised  as  to  who  made  It  Some 
five  years  prior  to  the  execution  of  this  note 
M.  Gottsteln  borrowed  of  Simon  Wolf  the 
sum  of  $6,000,  evidencing  the  loan  by  the 
execution  and  delivery  of  a  note  for  that  sum. 
One  or  two  years  prior  to  the  date  of  the  exe- 
cution of  the  note  In  question  respondent  in- 
vestment company  was  Incorporated  under 
the  laws  of  this  state,  with  a  capital  stock 
of  $300,000,  divided  Into  3,000  shares  of  $100 
each.  The  stock  of  the  corporation  was  then 
owned  as  follows:  M.  Qottsteln,  1,501  shares, 
Hosa  Gottsteln,  his  wife,  1,490  shares,  Jo- 
seph Gottsteln,  his  son,  4  shares,  his  daughter 
,4  shares,  and  bis  niece  1  share.  Thereafter 
Rosa  Gottsteln  died,  and  her  stock  passed  to 
the  management  and  control  of  her  executors. 
The  record  does  not  advise  us  as  to  who  were 
all  of  the  trustees  of  this  corporation,  but  ap- 
parently M.  Gottsteln,  as  president,  and  Jo- 
seph Gottsteln,  as  secretary,  had  the  graeral 
management  and  control  of  the  corporation. 
About  the  1st  of  Au^st,  1913,  Simon  Wolf, 
who  held  the  note  against  M.  Gottsteln,  de- 
manded of  Gottsteln  that  he  cause  to  be  exe- 
cuted and  delivered  to  him  (Wolf)  a  note  of 
the  corporation  for  $6,000  in  lieu  of  the  per- 
sonal note  executed  by  Gottsteln.  Just  what 
prompted  this  demand  is  not  wholly  certain, 
but  apparently  It  was  because  of  the  organiza- 
tion of  the  corporation  by  the  Gottsteln  fami- 
ly, and  the  placing  of  most  of  the  property  of 
M.  Gottsteln  In  tbe  corporation.  It  appears, 
however,  that  Gottst^  had  retained  In- 
dividually property  of  the  approximate  value 
of  $20,000.  At  the  time  of  making  the  de- 
mand by  Wolf  for  a  note  of  the  corporation  In 
lieu  of  the  personal  note  of  Gottsteln,  he  pro- 
tested to  Wolf  that  his  perswal  note  was 
good  and  also  that  it  was  almost  wholly  paid. 
Tbe  Wolf  and  GottstMn  families  were  related 
by  marriage.  While  the  two  men  bad  been 
apparaitly  friendly  theretofore,  upon  the 
making  of  this  demand  by  Wolf  th^  had  a 
controversy,  evidendng  considerable  ill  feel- 
ing, especially  on  the  part  at  Wolf.  Finally 
Gottsteln  yielded  to  the  demand  of  Wolf  and 
executed  the  note  In  the  name  of  the  corpora- 
tion, which  was  signed  by  M.  Gottsteln  as  pres- 
Idoit  of  the  coiupany,  and  Joseph  Gottsteln 
as  its  secretary.  The  circumstaacea  attend- 
ing the  demand  for  and  Qi»  making  of  this 
note  stnmgly  suggest  that  it  was  made  to 
conciliate  Wolf  more  than  anything  else. 
The  personal  note  of  M.  Gottsteln  was  thai 
delivered  up  to  him  by  Wolf,  and  tbe  testi- 
mony leads  us  to  believe  was  then  and  there 
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destroyed  in  tbs  preoaioo  ot  Wolf,  M.  Gott- 
sCein,  and  Joseph  Gottstdn.  It  Is  difficult  to 
eaoipe  tbe  oondnslon  that  it  vas  not  the 
Intmtion  of  Wolf  to  transfer  or  sell  the  Gott- 
steln  note  to  the  corporation,  but  rather  to 
simply  have  a  note  of  the  corporation  In  lien 
thereof  because  of  the  family  being  the  own- 
ers of  most  of  its  stock.  We  note  that  Wolf 
did  not  transfer  the  Gottstetn  note  by  in- 
dorsement or  assignment  In  writing,  bnt 
merely  surrendered  possession  of  It. 

[1]  In  the  third  finding  made  by  the  trial 
court  we  read: 

"That  there  was  and  is  no  valuable  or  any 
other  consideration  for  said  note,  and  tbe  de- 
fendant ireceived  no  value  whatever  therefor; 
and  the  same  is  and  was  ultra  vires  of  tbe 
corporation  and  ia  void,  and  the  corporation  is 
under  no  liability  tbereon." 

The  latter  part  of  this  language  may  be  re- 
garded somewhat  more  as  a  conclusion  of 
law  than  as  a  finding  of  fact  The  first  part 
of  It,  however,  relative  to  receiving  consid- 
eration by  the  corporation,  we  think,  Is  clear- 
ly a  finding  of  fact,  and  we  think  Is  amply 
supported  by  the  evidence.  The  trial  court, 
however,  did  in  its  fourth  finding  state  as 
follows: 

"That  the  said  Shnon  Wolf  delivered  said 
original  note  of  M.  Gottsteln  to  tbe  M.  Oottstein 
Investmeat  Company,  and  tbe  said  M.  Gottstein 
Investment  Company  received  said  note  and  exe- 
cuted in  exchange  uwrefor  the  note  sued  upon 
in  this  action." 

Tbe  third  finding  was  ezcei^ted  to  by  coun- 
sel for  appellant;  while  tbe  fonrth  finding 
was  excepted  to  counsel  for  respondent. 
We  think  tbe  quoted  portion  of  tbe  fourth 
finding  la  not  supported  by  the  evidence,  and 
also  that  it  Is  sMuewhat  inconsistent  with 
tbe  third  finding.  We  also  note  Uiat  In  re- 
marks made  by  the  trial  Judge  in  his  ruling 
upon  tbe  motton  fbr  a  new  trial  be  seems 
to  take  this  Tlew,  and  apparmtJy  looked  up- 
on the  quoted  portion  of  fourth  finding 
as  not  being  wholly  In  accord  with  the  evl- 
itonce. 

[I]  LooUng  to  tbe  record  u  a  whole,  we 
cannot  escape  tbe  concluston  that  this  trans- 
action was  in  legal  effect  nothing  but  an 
effort  on  tbe  of  M.  Gottstetn  to  pay  bis 
own  pas<»ial  debt  by  tbe  execution  and  de- 
livery to  Wolf  of  the  note  of  tbe  corporation 
In  lieu  of  bis  p^sonal  note,  and  it  seems 
to  us  equally  plain  that  Wolf  was  bound  to 
take  notice  of  this  as  tbe  legal  effect  of  tlie 
transactiim  he  then  had  with  Gottst^  Our 
decision  in  Mooney  t.  Momiey  Co.,  71  Wash. 
298, 128  Pac.  22B,  seems  to  us  decisive  of  this 
case  In  favor  of  respondent  investment  cmn- 
pany.  On  page  264  of  71  Wash.,  page  227  of 
128  Pac,  we  quoted  ^th  appnmil  from  the 
language  of  tbe  dedsion  of  the  New  York 
Court  ot  Ai^eals  in  Wilson  v.  Metro.  Blev. 
R.  Go^  120  N.  T.  14B.  24  N.  B.  884,  17  Am. 
8t  Bep.  025.  as  fdlows: 

"Undoubtedly  the  fceneral  rule  Is  tiiat  one  who 
receives  from  an  officer  of  a  corporation  tbe 
notes  or  securitiea  of  such  corporation,  in  pay- 
ment of,  4W  as  •eeocity  for,  a  penwnal  ddit  of 


such  officer,  does  so  at  his  own  perlL  Prima 
facie  the  act  Is  unlawful,  and,  unless  actually 
authorized,  the  pnrchaaer  will  be  deemed  to  have 
taken  them  with  notice  of  tiie  rights  of  the  cor^ 

poration." 

[3]  It  is  contended  In  behalf  of  appellant 
that  the  respondent  Investment  company  did 
in  law  receive  consid^atlon  of  the  new  note 
by  receiving  tbe  oid  one  and.  In  any  event, 
should  now  be  held  to  be  e8toiq)ed  from  de- 
nying Its  liabill^  upon  the  note  in  question, 
either  upon  the  ground  of  want  of  consider- 
ation or  want  of  power  to  execute  it  We 
cannot  agree  with  this  contention.  We  think 
the  evidence  calls  for  the  conclusion  that 
the  private  note  of  M.  Gottstein  surrendered 
by  Wolf  upon  rec^ving  this  note  was  de- 
stroyed at  that  time;  that  Wolf,  nptm  sur- 
rendering it,  did  not  Intend  otherwise;  that 
It  was  never  carried  upon  the  IxmIcs  or  among 
the  assets  of  the  company  as  a  part  of  ite 
assets ;  that  none  of  the  trustees  other  than 
M.  Gottstein  or  Joseph  Gottstrfn  even  knew 
or  suspected  its  existence  as  an  asset  of  the 
corporation;  that  the  note  of  the  corporation 
h^  sued  upon  was  never  charged  upon  the 
books  of  tbe  corporation  as  a  liability  of  the 
corporation;  and  that  no  other  trustees  or 
stockholders  of  the  corporation  ever  sus- 
pected Its  existence  as  a  debt  of  the  corpora- 
tion. Indeed,  the  record  suggests,  when 
looked  at  as  a  whol^  that  M.  Gottstein  re> 
garded  this  note  as  his  perscmal  obligation, 
as  the  first  one  was,  even  though  he  execut- 
ed it  In  the  name  of  the  corporation. 

[4]  Counsel  for  appellant  seem  to  assume 
that  the  interest  was  paid  upon  this  note  by 
the  corporation.  We  have  noticed  that  the 
single  Indorsement  on  the  back  of  the  note 
falls  to  inform  us  who  made  It,  or  as  to  who 
paid  such  Interest  Even  if  that  Indorsement 
may  be  regarded  as  some  evid^Mie  of  the 
payment  of  Interest,  it  may  be  said  that  If 
the  record  shows  the  actual  ]>ayment  of  any 
snch  interest,  it  was  either  paid  by  M.  Gott- 
stein pownally  or  by  bim  from  the  funds 
of  the  company.  Manifestly  he  cannot  rati- 
fy his  own  act,  and  it  seems  dear  to  us  that 
none  of  the  other  officers  or  stockholders  of 
the  corporation  have  ever  ratilied  the  execu- 
tion of  this  note  in  sn<^  manner  as  to  estop 
the  corporati<»i  from  now  ieaytag  Its  lialdl- 
Ity  thereon. 

[I]  Some  contrition  Is  made  in  behalf  of 
appellant  that,  in  so  far  as  the  facte  rela1> 
Ing  to  the  drcumstences  of  the  giving  of  this 
note  and  tlie  "Surr^der  of  the  first  note  ot 
M.  Gottstein  at  the  same  time  were  brou^t 
out  by  testimony  of  tbe  conversation  and 
transaction  had  with  Wolf  at  the  time,  who 
is  now  deceased,  such  testimoi^  comes  from 
interested  witnesses,  testifying  In  their  own 
behalf  against  Wolf,  now  deceased,  and  there- 
fore that  such  testimony  Is  not  admissible, 
and  therefore  should  not  be  considered.  It 
seems  plain  to  us  from  the  record  that  all 
of  this  evidence  was  brought  out  in  direct 
response  to  questions  propounded  by  ooun- 
sdl  for  S4>p^lant,  and  that  they  are  not  now 


Digitized  by 


PBICE  T.  HOBNBURO 


575 


in  position  to  e(»iiiilaJii  of  tlie  conslderatioD 
of  such  evidence  by  the  court.  It  Is  trae 
tliey  moved  to  have  the  principal  part  of  It 
ftrlAen  after  It  had  be«i  adduced  vjfon  the 
trial,  but  they  neverth^ees  voluntarily  pro- 
duced It  We  think  the  trial  court  did  not 
m  In  doiTing  tlie  motl<m  to  strike  this  tes- 
timony. 

Tbe  Judgment  is  affirmed. 

BLLI8,  a  and  OHADWKK,  MOUNT, 
and  HOLCOHB,  JJ^  ooDcur. 


EASLEY  et  al.  V.  MMEB.  et  ox. 
(No.  1441&) 
(Supreme  Court  of  Waahlngton.   April  25. 

AFPE&L  AWD  EBBOR  «S>671(2}—REC0BI>— 03(18- 
BION  or  BZHIBITB—lNBTBVCnONfl. 

Where  on  appeal  the  iuatructlons  of  the  lov- 
er court  are  not  made  a  part  of  the  record)  and 
DDmftons  exhibita  Introdaced  during  tbe  trial 
and  having  an  Important  bearing  on  the  issnes 
are  neitiiw  produced  nor  copied  into  the  record, 
the  court  on  appeal  cannot  determine  the  Lnues 
conddeced  by  jvry  in  reaofabtf  verdict 

Department  1.  Appeal  from  Superior 
Conrt,  Fend  OrelUe  County ;  W.  H.  Jackson, 
Judge. 

Action  by  W.  J,  Easley  In  his  own  right 
and  as  guardian  ad  litem  for  Dewey  Easley 
and  others  against  Henry  D.  Elmer  and  wife. 
Judgment  for  plalntlfls,  and  defendants  ap- 
peal. Affirmed. 

H.  F.  I^an,  of  MewpwU  tat  i^ellants. 

WEBSTEB,  J.  Plalntlfl  W.  J.  Easley,  In 
his  own  right  and  as  guardian  ad  llt^  for 
the  minor  respondents,  brought  this  action 
to  recover  the  reasonable  value  of  work  and 
labor  performed  for  the  defendants  at  their 
special  Instance  and  request  For  answw 
the  defendants  alleged  that  the  work  for 
which  recovery  was  sought  had  been  i>er- 
formed  under  an  express  contract  by  tbe 
terms  of  which  certain  work  was  to  be  done 
for  the  agreed  sum  of  $22S,  and  that  without 
fault  on  their  vart  the  plaintUFa  had 
abandoned  -the  contract  before  the  com- 
pletion of  the  work.  By  way  of  counter- 
claim it  was  alleged  that  the  plaintiff  W.  J. 
Easley  was  indebted  to  defendants  for  goods, 
wares,  and  merchandise  sold  and  delivered 
in  the  sum  of  $165.27.  In  the  reply  the 
plaintiffs  denied  the  express  contract  pleaded 
in  the  answer,  and  alleged  payment  in  full  of 
the  account  set  up  as  a  counterclaim.  The 
cause  was  tried  to  a  jury,  resulting  in  a  ver- 
dict in  ftivor  of  the  plaintiffs  in  the  sum  of 
$240.TS.  From  the  Judgment  entered  upon 
the  verdict  tbe  defendants  ai^eal,  assigning 
as  error  the  Insuffldency  of  the  evidence  to 
sustain  the  recovery. 

The  instructions  of  the  trial  court  are  not 
made  a  part  of  the  record  on  this  appeaL 
Nmnerous  exhlUts  were  introduced  daring 


the  progress  of  the  trial  whidi,  it  may  be 
inferred  from  the  testimony,  had  important 
bearing  upon  the  Issues.  These  exhibits  are 
not  before  us;  neither  are  their  oontoita 
copied  into  tbe  record. 

Under  such  circumstances  it  is  impossible 
for  this  court  to  determine  what  issues  were 
submitted  to  the  Jury  or  what  was  considered 
by  it  in  arriving  at  the  verdict  There  Is, 
however,  competent  evidence  to  sustain  a 
recovery  in  tbe  amount  awarded. 

Tb»  judgment  is  therefore  afflimed, 

ELLIS,  C.  J.,  and  FUXiLSBTON,  UAIN, 
and  PABKER,  JJ.,  ooDcnr. 


PRICE  V.  HORNBUBO.    (Now  14470.) 

(Snprene  Court  ia  Washingtoa.  April  26» 

1918.) 

L  AFPEAi.  ANn  Bbbok  ^=»759 — Bbhib  —  As- 

SIGIVKENT  OF  EbBOK— BEVHW. 

Where  d^endant  excepted  to  tibe  exclusion 
of  parol  testimmy,  but  no  assignment  of  error 
based  thereon  was  made  in  tbe  brief,  the  ruling 
was  not  reviewable. 

2.  SAIXS  «=»61— COITSTBUCnOV  OF  DSAIXB'a 

Gonnuor. 

A  contract  giving  plaintiff,  a  dealer,  a  right 
to  sell,  and  under  which  defendant  would  sell  to 
him  ten  cars  in  certain  territory,  at  a  certain 
discount,  and  requiring  the  dealer,  with  each 
order,  to  prepay  not  less  than  $50  upon  eacb  ear 
ordered  to  be  credited  to  bim  and  to  be  repaid 
when  last  car  was  delivered  and  paid  for,  except 
that  any  part  of  the  deposit  or  prepayment 
might  be  credited  against  his  open  account,  was 
not  an  order  for  ten  automobues,  but  conton- 
plated  the  future  order  of  cars,  especially  where 
the  agreement  did  not  mention  the  dealer's  pre- 
payment of  $soo. 

8.  SaUGS  «a»S07— GORTBAOT-^CTIOIT  To  RB> 
COVBB  DKPOflXT  —  DERKaS  —  BUBDEH  OB 

Paoor, 

In  such  case,  where  the  dealer's  prepayment 
of  a  $600  deposit  was  admitted,  and  the  terms  of 
tbe  contract  had  expired,  it  was  incumbent  on 
the  company  receiving  the  deposit  to  allege  and 
prove  some  vslid  defense  or  counterclaim  enti- 
tling it  to  retain  tbe  deposit 
4.  AI9BAL  ANn  Bkbob  «=3728(3)  —  AssiQN- 
ICEKTB  or  Ebrob— Exclusion  of  Evidbitck. 

Where  tbe  burden  of  proving  its  defense  or 
counterclaim  was  on  the  defendant,  and  its  evi- 
dence in  discharge  of  that  burden  was  excluded* 
and  there  was  no  assignment  of  error  based  up- 
on such  ruling,  the  judgmoit  for  plaintiff  must 
be  affirmed. 

Department  1.     Appeal  from  Superior 

Court,  Spokane  County. 

Action  by  C.  P.  Price  against  C.  H.  Horn- 
burg,  doing  business  under  the  firm  name  of 
the  C.  H.  Homburg  Automobile  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Barker  &  Barker,  of  Spokane,  for  appel- 
lant H.  J.  Hibadunan,  ot  Spokane,  for  re- 
spondent 

WEBSTER,  J.  On  June  14,  1913,  appel- 
lant, called  the  "company,"  and  respondent, 
called  the  "dealer,"  »t«red  into  a  written 
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contract ;  the  provisions  tbereof  pertinent  to 
the  presrait  Inquiry  being  as  follows: 

"The  dealer  shall  have  the  right  to  sell,  and 
the  company  wUl  sell  to  him,  the  following 
styles  and  types  of  motor  cars,  namely,  Max- 
wells, from  the  following  territory :  Lewis  eoon- 
ty,  and  north  half  of  Idaho  coanty,  state  of 
Idaho;  quantity  10,  model  Maxwells,  discount 

"If  any  contract  to  take  ana  pay  for  cars  is 
unfulfilled  by  the  dealer,  the  company  may  re- 
tain the  amount  of  any  deposit  remaining  to  his 
credit. 

"The  dealer,  with  each  order  for  cars,  shall 
make  a  deposit  or  prepayment  to  the  company, 
in  current  funds,  of  not  less  than  fifty  dollars 
((SO)  upon  each  car  ordered  which  som  shall 
be  credited  by  the  company  to  the  dealer  and 
will  be  repaid  when  last  car  ordered  Is  delivered 
and  paid  for,  except  that  any  part  or  all  of  said 
deposit  may  at  the  option  of  the  company,  be 
credited  against  any  parts  or  open  account  dne 
tbe  company  from  the  dealer." 

After  the  expiration  of  tbe  contract  re- 
spondent brought  this  action,  alleging  that  on 
tbe  date  of  Its  execution  he  advanced  to  the 
appellant  and  deposited  with  him  the  sum 
of  $S00,  and  that  be  bad  paid  In  full  for  all 
automobiles  ordered  by  him ;  that  be  had 
also  paid  all  accounts  dne  from  blm  to  tbe  ap- 
pellant; and  that  be  bad  demanded  the  re- 
turn of  tbe  deposit,  which  demand  bad  been 
refused.  The  prayer  was  for  a  Judgmmt  In 
the  sum  of  $S00. 

For  answer  tbe  appellant  denied  the  ma- 
terial allegations  of  tbe  complaint,  and  by 
way  of  affirmative  defense  alleged  that  at 
the  time  of  entering  Into  the  contract  re* 
spondent  ordered  from  blm  tbe  ten  Maxwell 
automobiles  mentioned  therein,  and  paid  to 
him  tbe  sum  of  $600  as  a  deposit  or  pr^ay* 
meet  thereon;  that  respondent  took  delivery 
of  only  one  of  the  cars  so  ordered;  that 
appellant  had  in  all  things  complied  with  tbe 
terms  of  the  c<Hitract  on  his  part  to  be  per- 
formed ;  that  be  bad  been  ready,  willing,  and 
anxious  for  respondent  to  take  delivery  of 
and  pay  for  the  remaining  nine  automobiles, 
but  that  be  bad  failed  and  refused  to  do  so, 
and  that  appellant  retained  tbe  fSOO  aa  pro- 
vided in  tbe  contract  Tbe  aUegatltms  of  tbe 
affirmative  answer  were  traversed  by  reply. 
Upon  the  Issues  thus  Joined  tbe  cause  was 
tried  to  tbe  court  sitting  without  a  Jury,  re- 
sulting In  a  Judgment  in  favor  of  tbe  respond- 
ent, from  which  this  appeal  is  prosecuted. 

[1,2]  Upon  the  trial,  over  appellant's  ob- 
jection, tbe  court  ruled  that  under  tbe  state 
of  the  pleadings  tbe  burden  of  proof  was  on 
the  defendant,  to  which  an  exception  was 
duly  noted.  Thereupon  tbe  defendant  under- 
took to  prove  by  parol  that  at  the  time  of  tbe 
execution  of  the  contract  the  plaintiff  ordered 
ten  automobiles,  and  that  tbe  $500  in  ques- 
tion represented  the  deposit  of  $50  on  each 
car  as  stipulated  in  the  contract,  which  evl* 
dence  was  rejected  by  tbe  court.  Exception 
to  tbe  exclusion  of  this  testimony  was  duly 
taken,  but  no  assignment  of  error  based 
thereon  Is  made  In  the  brief.  Wthlle  we  are 
Inclined  to  the  (pinion  that  this  ruling  was 


erroneous,  the  question  Is  not  before  us  for 
review.  It  Is  Insisted,  however,  that  tbe  con- 
tract pleaded  and  relied  on  by  both  partlee 
is  on  its  face  an  order  for  ten  automobiles 
at  tbe  price  spedfled  In  tbe  contract  We 
cannot  accede  to  this  view.  The  language  of 
the  contract  In  this  respect  Is,  **The  dealer 
shall  have  the  right  to  sell,  and  the  company 
will  sell  to  him  tbe  following  types  and  styles 
of  motor  cars."  This  provision  merely  gave 
respondent  the  right  to  sell  in  tbe  territory 
assigned  to  blm  tai  Maxwell  automobUea, 
and  bound  appellant  to  furnish  htm  not  to  ex< 
ceed  that  number  of  cars  when  ordered  by 
tbe  dealer— the  contract  by  its  terms  clearly 
contemplating  the  future  order  of  cars.  No 
mention  Is  made  In  the  agreement  of  the  pay- 
ment of  $500,  and  if  that  sum  represents  the 
advance  deposit  on  ten  automobiles  actually 
ordered  by  respondent,  proof  of  such  fact 
rests  in  parol,  or  at  least  must  be  established 
Ind^endently  of  the  contract  Since  no  evi- 
dence was  received  on  this  point  the  only 
question  remaining  Is  whether  tbe  court 
erred  In  holding  that  the  bnrdm  oC  proof 
rested  with  defradant ;  this  being  one  of  tbe 
errors  assigned  In  the  brief. 

[3]  Tbe  paymrat  of  tbe  $500  d^oslt  being 
admitted,  and  the  term  of  the  contract  having 
expired,  it  was  incumbent  upon  appellant  to 
allege  and  prove  some  valid  defense  or  coun- 
terclaim which  would  entitle  bim  to  retain 
tbe  deposit  Nlcolls  T.  Wetmore,  174  Iowa, 
132,  156  N.  W.  319. 

[4]  The  burden  being  on  the  defendant, 
and  the  defendant's  evidence  in  discharge  of 
that  burden  having  been  excluded  by  the 
court,  and  there  being  no  assignment  of  error 
based  upon  sn^  ruling,  there  Is  no  alterna- 
tive— ^tbe  Judgment  must  be  afflrmed. 

ELLIS.  C.  J.,  and  FULLERTON,  UAIN. 
and  PARKEB,  JJ.,  concur. 


ORBEN  T.  BOUTON.    (No.  14281.) 
(Sqpreme  Court  of  Washington.   April  29, 

1.  Appeal  and  Ebbob  «=>679(2)— Eecob&— 

PUCADING— THEOBT  OF  CaSE. 
In  an  action  for  damages  from  an  mgeaVm 
negligence  in  not  taking  security  for  money  loan- 
ed for  plaintlfC,  an  assignment  of  error  In  re- 
quiring plaintiff  to  elect  upon  which  of  two  the- 
ories of  negligence  be  would  proceed  was  not 
reviewable,  where  the  record  contained  neither 
the  original  nor  tbe  amended  ccHnj^aintih  and  did 
not  show  the  ruling  complained  of. 

2.  Pbinoifal  ABO  AoBNT  «sb79(9)— Aobht's 

NEQLiaSNOB  IR  GoZJJGOTIIia  0I.AX1CB— DAH- 

AOES. 

The  measure  of  an  a^t's  liability  for  nof- 

Ugence  In  collecting  claims  is  the  amount  of 
damages  sustained  by  the  principal,  which  Is 
prima  fade  the  amount  of  the  debt  or  daim. 

3.  Pbincipai.  and  Aoent  «s9>79(5)  —  Aonoif 
FOB  Agent's  Neoliobh ob  —  Pucbumption 

AND  BUBDEN  OF  PBOOF. 
In  an  action  for  an  agent's  negligence  in 
collecting  daims,  when  a  prima  facie  case  for 
the  recovery  of  damages  has  be^  mads  the  bnr> 
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den  it  on  tht  tfant  to  diow  faeti  nUerliig  him 
from  liabill^. 

4.  Pmncipal  abd  Aoknt  «=>79(9)  —  Niou- 
OENCE  or  AoBNT— Nominal  Damages. 

In  an  action  against  an  agent  for  negUgance 
in  collecting  claims,  wber«,  uotwithitandiiiK  his 
negligence,  the  principal  naa  Buffered  no  lou, 
the  recover;  can  be  for  nominal  damagei  0DI7. 

5.  Appeal  and  Dbbob  ^»1176C1>— Judqmbnt 
— Revehsai.. 

In  an  action  for  damages  from,  an  agent's 
fiilnre  to  take  securit;  for  money  loaned  on 
e  Dote.  where  he  introduced  no  evidence,  and 
failed  to  meet  the  burden  placed  upon  him  hy 
liw,  a  judgment  against  hiin  for  nominal  dam- 
ages only  will  be  reversed  and  the  cause  re- 
minded, with  directiona  to  enter  judgment 
■giinst  him  for  the  amount  claimed,  with  Inter- 
est and  coata. 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County:  B.  H.  Back,  Judge. 

Action  by  Adam  Qreen  against  E.  F.  Bou- 
ton.  Judgment  for  plaintiff  on  a  directed 
Terdict  for  nominal  damages,  and  he  ap- 
peals. Judgment  reversed,  and  cause  re- 
manded, with  direction  to  enter  a  judgment 
In  favor  of  idalntiff. 

Miller  A  WUIdnsoii*  of  Vaocourer,  for  iu>- 

pellant. 

UAIN,  3.  The  purpose  of  this  action  was 
to  recover  damages  claimed  to  be  due  to  the 
negligence  of  the  defokdant  In  fallltig  to  take 
security  for  money  which  he  had  loaned  for 
the  plaintiff.  The  cause  came  on  for  trial 
before  the  court  and  a  Jury,  and  at  the  con- 
cItisloD  of  the  plalntifTs  evidence  the  defend- 
ant moved  for  a  nonsuit.  This  motion  was 
denied,  and  the  defendant  rested  without 
the  Introduction  of  any  testimony.  There- 
upon the  court  Instructed  the  Jury  to  re- 
turn a  verdict  In  favor  of  the  idstntifl  for 
aominal  damages.  Frmh  the  judgment  en- ' 
tered  upon  the  verdict,  the  lAalntllf  appeals. 

The  facta  are  these:  On  or  about  August 
2.  1900.  the  i^tpeUant  placed  with  the  re- 
ipondent  the  sum  of  $000,  under  an  agree- 1 
ment  by  which  the  money  was  to  be  loaned 
by  the  reqNmdent  for  six  mwitbs  on  good 
■eeurlty.  Oa  August  7.  1809.  the  reapond- 
eot  loaned  the  mon^  to  one  John  M.  Lay, 
and  took  tbe  latter's  iwomissory  note  for  the 
same.  The  note  was  not  supported  by  any 
security.  The  appellant  bod  no  knowledge 
tbat  the  money  had  been  loaned  without  se- 
curity until  long  subsequent  to  the  time  it 
was  made.  On  October  31,  1914,  the  re- 
spondent wrote  the  appellant  a  letter  in- 
closing the  note,  stating  In  the  letter  that 
be  had  made  repeated  efforts  to  collect  the 
note,  and  had  been  unable  to  do  so.  Some 
time  thereafter  the  present  action  was  In- 
stituted to  recover  from  the  respondent  dam- 
ages for  failure  to  take  securl^  for  the  note. 
Prior  to  the  time  this  action  was  inRtltuted, 
the  maker  of  the  note  had  died,  and  his  es- 
tate was  being  probated. 

[V}  Tbe  Issues  upon  which  the  case  was 
tried  were  made  up  by  tbe  third  amended 


complaint.  One  answer  thereto,  and  the  re- 
ply. The  appellant  In  his  brief  states  that 
in  tbe  original  ctnnplalnt  two  acta  of  negli- 
gence were  pleaded,  one  failure  to  take  se- 
curity, and  the  other  failure  to  present  the 
note  as  a  claim  against  the  maker's  estate, 
and  that  upon  a  previoiis  occasion  the  cause 
came  on  for  trial,  and  he  was  required  by 
the  court  to  elect  upon  which  theory  of  neg- 
ligence he  would  proceed.  It  Is  claimed  that 
this  ruling  was  error.  However  much  merit 
there  may  seem  to  be  in  the  contention,  if 
the  facts  are  as  stated  in  the  brief,  the  ques- 
tion is  not  here  for  review.  The  record  con- 
tains neither  the  original  complaint,  the 
first  amended  complaint,  nor  the  second 
amended  complaint;  nor  does  It  show  the 
ruling  complained  of.  Since  the  record  does 
not  present  the  question,  It  must  be  passed 
without  determination.  Tbe  second  conten- 
tion of  the  appellant  la  the  error  of  the  trial 
court  in  directing  a  verdict  for  nominal  dam- 
ages only.  As  above  indicated,  at  the  con- 
clusion of  the  appellant's  case  a  motion  for 
nonsuit  was  made.  The  court,  before  pass- 
ing upon  the  motion  for  a  nonsuit,  Inquired 
of  the  attorney  for  the  respondent  whether 
he  desired  to  rest  his  case  at  that  time,  and 
stated  that  if  the  respondent  did  rest  he 
would  pass  upon  the  motion.  The  respond- 
ent rested.  The  court  then  stated  that  he 
would  deny  the  motion  for  nonsuit  and  in- 
struct the  Jury  that  the  appellant  was  en- 
titled to  recover  only  nominal  damages. 
Thereupon  the  appellant  requested  that  he  be 
permitted  to  Introduce  further  testimony  up- 
on the  qoestlcm  of  Insolvency.  To  this  the 
resptmdent  objected,  and  the  objection  waa 
sustained.  The  jury  were  then  Instructed  to 
return  a  verdict  in  favor  ot  the  an>ellant 
for  nominal  damages. 

[t-4]  Tlie  question  wUch  flnt  arises,  npcm 
this  branch  of  tbe  case  Is  whether  the  appel- 
;  lant  had  made  a  prima  ftule  case  as  to  the 
amount  of  damages  claimed  by  him,  which 
was  the  amount  of  tbe  note  and  the  unpaid 
Interest  therecm.  Tbe  law  appears  to  be 
that  the  measure  of  liability  on  the  part  of 
tbe  agent  for  negligence  In  collecting  clalma 
is  the  amount  of  damages  sustained  by  tbe 
principal,  and  this  ia  prima  fade  the  amount 
I  of  the  debt  or  claim.  When  a  prima  facie 
case  has  been  made  the  burden  is  on  the 
agent  to  show  facta  relieving  him  from  lia- 
bility. Mechem  on  the  Law  of  Agency  (2d 
E^.)  vol.  1,  {  1320,  thus  states  the  law: 

"The  measure  of  damages  In  an  action  against 
an  agent  for  negligence  in  collection  ia  the 
actual  loss  anstained.  The  negligence  being  es- 
tablished, and  it  appearing  with  reasonable  prob- 
ability that  bat  for  aucn  n^Iigence  the  loss 
would  not  have  tiappened,  that  loss  prims  fade 
is  the  amoQDt  ot  tbe  claim,  but  the  agent  may 
show  that,  notwithstanding  bis  negligence,  the 
principal  has  sufiEered  no  loss,  and  the  recovery 
can  then  be  for  nominal  damages  only.  Thus 
he  may  show  in  reduction  of  damages  that  if 
he  had  used  the  greatest  diligence,  the  debt 
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coald  not  liave  been  collected ;  or  that  the  prin- 
cipal's cl&im  against  the  debtor  Is  delayed  onl; 
oud  not  lost,  or  that  be  is  whollv  or  partially 
protected  by  securities  which  be  holds,  or  that 
though  the  principal's  claim  against  certain  of 
the  parties  is  lost,  there  are  still  others  liable 
who  are  amply  responsible,  from  whom  the  debt 
can  be  collected.  The  burden  of  making  such 
showing  seems  to  rest  upon  the  agent.  Thus  in 
a  recent  case  to  recover  damages  against  a  bank 
for  negligence  it  was  said:  *It  is  claimed  that 
there  was  do  proof  of  damages;  that  is,  that 
it  was  not  shown  that  had  the  bank  been  diligent 
the  drafts  could  have  beoi  collected.  In  such 
cases  it  is  usually  impossible  to  show  with  cer- 
tainty that  if  due  care  bad  been  observed  the 
collection  would  have  been  made.  The  law  is 
not  so  rigid  in  its  requirements  for  the  protec- 
tion  on  the  negligent  agent  It  is  only  necessary 
to  show  a  reasonable  probability  that  with  due 
care  the  collection  would  have  resulted.  The 
burden  then  rests  on  the  defendant  to  show  that 
there  was  no  damage.' " 

This  text  states  the  law,  which  is  support- 
ed by  the  authorities,  and  it  is  unnecessary 
here  to  multiply  citations. 

[C]  The  facts  bring  this  case  within  the 
rule  stated.  The  respondent,  having  rested 
without  the  introduction  of  any  erldence, 
failed  to  meet  the  burden  placed  upon  blm 
by  law.  No  appearance  has  been  made  in 
this  court  by  him,  he  evidently  realizing 
after  further  Investljration,  that  the  judg- 
ment entered  was  one  which  could  not  be 
siutaiued.  It  follows  that  the  Judgment 
must  be  reversed,  and  the  cause  remanded, 
with  direction  to  the  superior  court  to  en- 
ter a  Judgment  In  favor  of  Oie  ai^lant  for 
the  amount  of  the  note,  accrued  and  unpaid 
Interest,  and  the  coats. 

ELUS,  a  J.,  and  PABiKER  and  WEB- 
STER, JJ.,  concur.  FITLLERTON.  con- 
curs In  result. 


ARMSTRONG  v.  SPOKANE  INTERNA- 
TIONAL RT.  CO.    (No.  14642.) 

(Supreme  Court  of  Wasbington.    April  20, 
1918.) 

1.  Appeal  and  Ebbor  ^»628(2>— Failubb  to 
Fiu;  BxooBD— Excuse. 

Where  there  was  a  custom  in  the  county 
to  allow  the  transcript  and  statement  of  facts 
to  remain  in  tiie  office  of  the  clerk  of  the  trial 
court  for  the  use  of  respondent  in  preparing  his 
brief,  tbe  derk  being  instructed  to  forward  all 
papers  to  the  Supreme  Court  when  the  brlefo 
had  been  prepared  and  filed,  and  the  transcript 
and  statement  of  facts  on  appeal  were  so  filed 
witii  the  clerk  well  within  time,  but,  when  re- 
QMuident  had  prepared  his  brief,  the  clerk,  ap- 
parently through  OTersight,  failed  to  forward  the 
record  to  the  Supreme  Oour^  appellant's  failure 
to  file  tbe  record  within  the  time  provided  by 
law  was  excusable. 

2.  Dauaokb  «s»144  —  Loss  or  EAsrrinoB  — 

PiXADINO. 
A  farmer  whose  business  was  to  oversee  op- 
erations on  his  own  land  and  other  lands  held 

Sr  him  under  Iwse,  who  sued  a  railroad  and 
aimed  dainaces  "by  reason  of  said  injuries 
to  his  person  and  for  the  destruction  of  his 
automobile  in  coIliBion,  could  not  prove  loss  of 
earnings,  since,  when  the  consequences  of  an 
injury  are  peculiar  to  the  circumstances,  con- 
dition, or  affairs  of  the  injured  person,  the  law 


cannot  imnlv  damages  simply  from  the  act  caas- 
ing  the  injury,  and  loss  of  earnings  in  a  special 
occupation  or  from  any  peculiar  condition  of 
the  injured  person,  to  be  proved,  moat  be  al- 
leged. 

3.  AppbaIi  Ann  Ebbob  ^10S3(3>— Cube  or 

EBROB— ETIDBNCK— iNBTBUCnONS. 
When  the  trial  court,  by  its  Instractions,  in 
terms  eliminates  from  consideration  specified 
improperly  admitted  evidence  of  soecial  dam- 
ages, or  in  terms  confines  tbe  recoverr  to  the 
specific  proper  items  of  damage,  error  in  tbe 
admission  of  the  evidence  of  tbe  improper  items 
is  cured. 

4.  Appeai.  akd  Ebboe  «s>1063(^0— C^bk  or 
Ebbob— BTiDEiTOE—lKBisucnoH.  ' 

In  an  action  against  a  railroad  for  injuries, 
where  the  court  Improperly  admitted,  without 
special  pleading,  proof  of  plaintiff's  loss  of 
earnings  in  his  speml  occupation  of  farmer,  an 
instruction  liminng  the  recovery  to  compensa- 
tory as  distinguished  from  exemplary  damages, 
not  excluding  the  objectionable  evidence  from 
consideration,  nor  indicatii^  what  items  of  dam- 
age to  plaintiff  could  properly  be  considered  as 
resulting  from  his  personal  injuries,  did  not  cure 
the  error  in  admittint  the  testimony  as  to  loss 
of  earnings. 

5.  pLEADina    ^=a430(2)  —  Auendhext  or 

FLBADINOB— CONFOBHITT  TO  PEOOF. 

The  pleadings  can  be  treated  as  amended  to 
conform  to  the  proof  only  where  the  evidence 
was  admitted  withoat  objection,  or  where  the 
objecting  party  has  met  the  issue  with  evidence 
under  such  circumstances  that  he  may  be  said 
to  have  waived  his  objection, 
d.  PLBAniNQ  «s9427  —  Evidence  WrrHour 
Issues— Continuance. 

In  an  action  against  a  railroad  for  injuries, 
where  plaintiff  offered  evidence  of  loss  of  earn- 
ings in  his  speetsl  oocopation  of  farmer  without 
specific  alleflntions  in  support  thereof,  the  court 
admitting;  audi  evidence,  defendant,  to  render 
availing  its  objection  to  such  evidence,  was  not 
required  to  claim  surprise  and  ask  for  continu- 
ance. 

7.  PujADiNG  €»427'— Evidence— Amendment 
OF  Pleading. 
Only  where  an  amendment  is  asked  and 
permitted  is  it  incumbent  on  the  adverse  party 
to  ask  for  a  continuance  on  the  ground  at  snr- 
prise  in  the  introduction  of  evidence. 

Department  2.  Appeal  from  Snperfor 
Court,  Spokane  County;  Hugo  E.  Oswald, 
Judge. 

Action  by  William  R.  ArmstroDg  against 
the  Spokane  International  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  cause  remanded  for 
new  trial,  with  directioo. 

AlleD,  Winston  &  AUen,  of  Spokane,  for  ap- 
pellant. Smith  &  Mack  and  John  Pattlaon, 
all  of  Spokane,  for  respondent 

EI/LIS,  O.  J.  Vbis  is  an  action  tor  perstm- 
al  injuries.  Tbe  facts  briefly  are  these: 
Defnidanrs  railway  tracks  cross  Napa  atrwt 
in  the  dty  of  Spokane  at  its  Intersection  with 
Broadway.  Plaintiff  at  about  8:90  o'clodi 
on  tbe  evening  of  July  22,  1916,  was  drlrlng 
his  automobile  north  on  Napa  street.  At 
the  crossing  of  these  trac^  a  collision  oc- 
curred betweoi  his  automobile  and  the  rear 
end  of  one  of  defendant's  trains,  destroying 
the  aut(Hnoblle  and  causing  the  injuries  to 
plaintiff  of  which  he  complains.   The  ne^- 


>For  other  cases  bm  laim  topic  uid  KBT-NUUBBR  in  all  Ktr-Numb«red  Digests  and  Indexes 
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sence  alleged  vas  backing  the  train  throogb 
a  cut  onto  the  croaslug  at  a  bigta  rate  of  speed 
with  DO  li^ts  on  the  rear  end,  It  being  dark, 
and  without  giving  notice  or  warning  of  its 
approach.  DeCmdant  admitted  the  collision 
and  the  destruction  of  Che  antomoUle,  denied 
any  negligence  on  its  part,  and  alleged  con- 
tributory negligence  on  plaintiff's  part  At 
ai»pr(¥rlate  times  defendant  mored  for  a 
mmsatt  and  for  a  directed  Terdlct.  These 
motions  were  denied.  The  Jury  returned  a 
verdict  In  plalntUTs  favor  for  ^,600.  De- 
fendant moved  tar  judgment  non  obstante 
veredicto  or  In  the  alternative  fbr  a  new  trial. 
These  motions  were  also  denied.  Judgment 
was  entered  on  the  verdict  Defendant  ap- 
peals 

[1]  Respondent  has  moved  to  dismiss  the 
appoU  on  two  grounds:  First  that  appel- 
lant failed  to  file  the  recmd  within  the  time 
provided  by  law;  sectrnd,  that  it  failed  to 
serve  notice  of  api>eal  upon  the  cost  bond 
snretles.  Ag  to  the  first  ground  we  fbink  a 
saffldent  excuse  was  shown.  It  appears  that 
It  was  the  custcm  In  Spokane  county  to  al- 
Um  the  transcript  and  statement  ot  facta  to 
remain  in  the  office  of  the  derh  of  the  court 
for  the  use  of  the  adverse  party  In  the  prepa- 
ration of  his  brief;  the  <Aeri.  betag  instruct- 
ed to  forward  all  papers  to  tills  court  when 
the  briefs  have  beoi  pr^iared  and  filed.  Tte 
transcript  and  statement  of  &ct8  were  so 
filed  well  within  the  tim^  but  when  resptmd- 
eut  had  prepared  bis  brief  the  clerk,  appar- 
nitly  through  an  ov«»ight.  foiled  to  forward 
the  record  to  this  court  While  the  error 
may  have  caused  m^^Jskaj;^  the  cause  was 
advanced  oa  the'tlo^et  of  this  court  for 
ooe  term,  thus  minimizing  snch  delay.  As 
to  the  second  ground  it  is  snffldent  to  say 
that  appellant  has  filed  In  this  court  a  writ- 
ten  waiver  of  any  claim  against  the  cost 
bond  and  the  sureties  thereon.  Tba  mottw 
to  dismiss  is  denied. 

Appellant  has  advanced  several  claims  of 
error,  bnt  we  find  it  expedient  to  discnss 
only  one  of  them  except  in  a  general  way. 
The  evidence  was  voluminous  and  sharply 
confiletlng.  We  have  considered  it  with  mach 
care,  but  the  conclusion  which  we  have  reach- 
ed makes  unnecessary  an  extended  statement. 
We  are  satisfied  that  there  was  ample  evi- 
dence to  take  the  case  to  the  Jury  upon  the 
ciuestions  of  appellant's  negligence  and  re- 
spondent's contributory  negligence. 

Error  Is  assigned  upon  the  failure  of  the 
court  to  give  certain  Instructions  requested 
by  appellant.  We  have  considered  them  care- 
fully In  connection  with  all  of  the  Instruc- 
tions which  were  given.  We  find  that  in  so 
far  as  they  were  proper  at  all  they  were  ful- 
ly covered  In  every  material  particular  by 
the  Instrnctions  which  were  given.  No  excep- 
tions were  tak«i  to  the  instructions  given  by 
the  coart.  They  suffldently  covered  the  case 
as  presented,  in  every  particular  save  one  to 
which  we  shall  hereafter  advert. 
Xoucbing  bis  loss  of  time,  earnings,  and 


eamisg  capadty,  respmdent  was  permitted 
to  testify  that  be  was  a  farmer  <qi^ting 
bis  own  land  and  certain  leas^(Ads,  and 
further : 

"Q.  What  was  your  earning  capadty  per  an- 
num prior  to  this  acddent?  Mr.  Winston:  I 
object  OD  the  ground  that  it  is  incompetent  and 
immaterial,  not  within  any  of  the  issues  in  the 
pleadings,  there  being  no  idlegationa  in  the  com- 
plaint of  loss  of  earning  capacity.  (Thereupon 
the  objectioDwas  overruled,  and  it  was  agreed 
that  defendant  need  make  no  further  objections 
to  this  line  of  testimony.)  A  My  earning  ca- 
pacity was  about  |1,600  per  year.  After  the 
mjury  I  had  to  get  a  man.  He  hitched  my  team 
to  a  binder,  and  it  ran  away,  so  I  had  to  hire 
all  m^  cutting  done,  and  I  disposed  of  my 
threshing  rig  Iwcause  I  was  not  able  to  take 
care  of  it;  I  gave  up  the  leases  because  I  was 
not  able  to  work  ana  oversee  them;  all  this  on 
account  of  my  injuries." 

.Af^^ant  contends  Uiat  tbla  evid^ce  was 
Inadmissible  in  that  it  tended  to  prove  an 
flUemnit:  of  apedal  damage  of  which  there 
was  no  allegation  in  the  complaint  Re- 
spondent insists  that  it  was  admissible  In 
pioot  of  general  damages  necessarily  re- 
sulting from  the  Injury,  and  that  In  any 
event  its  admission.  If  error,  was  cured  by 
an  Instruction. 

[2]  It  la  undoubtedly  the  law  that  a  plain- 
tiff, under  a  general  allegation  of  damages, 
may  recover  all  such  damages  as  are  the 
natural  and  necessary  result  of  such  Inju- 
ries as  are  alleged,  for  the  law  implies  their 
sequence.  2  Sutherland,  Damages  (4th  Eld.) 
S  418.  But  not  every  loss  which  may  result 
from  the  Injury  Is  a  natural  and  necessary 
result  of  the  injury.  Injury  to  business  as 
such,  loss  of  business  profits  as  such,  loss 
of  contemplated  contracts  or  moflts  thereon 
are  special  damages.  Where  capable  of 
proof  at  all,  they  can  only  be  proved  under 
an  allegation  of  the  spedflc  facts  showing 
such  special  damages,  and  then  only  by  com- 
petent evidence  that  they  resulted  from  the 
injury,  and  net  from  other  causes.  We  at- 
tempted to  point  out  this  distinction  and 
mark  the  limits  of  legitimate  proof  in  the 
recent  case  of  Singer  v.  Martin,  96  Wash. 
231,  241,  16i  Pac.  1105,  which  is  cited  by 
appellant.  In  that  case,  however,  the  plain* 
tiff  In  his  complaint  alleged  that  lie  had  been 
"compelled  to  neglect  his  business  for  over 
a  month."  We  held  that  this  allegation  was 
suffldent  to  warrant  proof  of  damages  for 
loss  of  time  or  loss  of  personal  earnings,  but 
not  damages  for  injury  to  business  as  such 
nor  for  loss  of  business  profits  as  such.  The 
plaintiff  was  permitted  to  introduce  evidence 
of  his  loss  of  business  profits  as  such,  and 
the  court  Instructed  that  he  could  recover 
for  loss  to  business.  For  this  error  the 
judgment  was  reversed.  But  we  did  not 
hold  that  the  allegation  of  loss  of  time  and 
of  personal  earnings  was  a  necessary  alle- 
gation to  a  recovery  for  such  loss.  We 
merely  remarked  that  there  was  snch  an  al- 
legation In  the  complaint  there  Involved. 
In  the  case  of  Horton  v.  Seattle,  61  Wash. 
301,  112  Pac  366,  we  Intimated,  without 
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deciding,  that  eridence  of  loss  of  e&mlng 
capacity  was  inadmissible  under  a  complaint 
which  failed  to  allege  snich  loss,  bnt  held 
that  the  evidence  there  admitted  was  little 
more  than  an  incidental  reference  to  such 
loss,  not  followed  up  by  any  attempt  to 
prove  any  loss  of  time;  hence  was  not  preju- 
dicial. We  have  been  dted  to  no  decision 
of  this  court  directly  passing  upon  the 
question  here  Involved,  and  recall  none.  The 
decisions  from  other  jurisdictions  are  hope- 
lessly dUided.  Many  courts  hold  that  dam- 
age through  loss  of  time,  impaired  earning 
capacity,  or  Interference  with  work  are  such 
necessary  results  of  personal  Injury  as  to 
be  capable  of  proof  wltbont  being  ^pedflc- 
ally  pleaded,  especially  when  the  disability 
is  total  or  the  injury  permanent.  For  ex- 
amples see  Murdoek  v.  N.  Y.  &  B,  Dispatdi 
Express  Ca.  167  Mass.  549,  46  N.  K.  57; 
Palmer  v.  Winona  By.  &  L.  Co.,  83  Minn.  85, 
85  N.  W.  941;  Terre  Haute  Elec  Co.  v. 
Watson,  3.^  Ind.  App.  124,  70  N.  E.  993; 
Missouri,  Ean.  &  Tex.  Ry.  Co.  v.  Johnson 
(Tex.  Civ.  App.)  37  S.  W.  771;  Bailey  t. 
Centerville,  108  Iowa,  20,  78  N.  W.  831. 
Others,  perhaps  a  greater  number,  bold  that 
such  damages  are  to  be  regarded  aa  fecial, 
provable  cmly  when  qwdflcally  averred. 
For  examples  see  Unicoi  Trac.  Co.  v.  Sulli- 
van, 38  Ind.  App.  613,  76  N.  E.  116;  Mellor 
V.  Missouri  Pac.  B.  Co.,  105  Mo.  4S5,  16  S. 
W.  849,  10  L.  B.  A.  36;  rairington  v.  Cle- 
ponis  &  Parnarusky,  82  Conn.  258,  73  AtL 
139;  Chesapeake  ft  O.  By.  Go.  v.  Crank,  128 
Ky.  SS9,  108  S.  W.  276.  16  L.  B.  A.  (X.  S.) 
197;  ^rvlng  t.  Stevensvllle,  61  Mont  44,  149 
Pac.  483;  HI.  Cent,  a  Co.  Beoler,  142  Ky. 
772,  135  S.  W.  305;  Fitchbnrg  R  Co.  Don- 
nelly, 87  Fed.  136,  30  a  0.  A.  680. 

Bnt,  whatever  may  be  the  correct  rtde  in 
case  of  injuries  to  laborers,  ordinary  me- 
chanics and  the  like,  whose  earnings  may 
be  said  to  be  standardized,  and  hence  pre- 
sumably known  to  the  other  party  without 
averment  (Stowe  v.  I4i  Conner  Trading  & 
Tranq).  Co.,  39  Wash.  28,  80  Pac.  856,  81 
Pac  97),  it  semis  to  us  that  the  rule  last 
above  noted  should  apply  in  cases  where  the 
value  of  lost  time  or  lost  earnings  of  the 
injured  person  ore  dependent  upon  peculiar 
conditions.  When  the  consequences  of  an  in- 
jury are  peculiar  to  the  circumstances,  con- 
dition, or  affairs  of  the  injured  person,  the 
law  cannot  imply  daniages  simply  from  the 
act  causing  Uie  injury  (lomlinson  v.  Derby, 
43  Conn.  662,  667).  Loss  of  earnings  In  a 
special  anployment,  bu^ess,  or  profession 
or  from  any  peculiar  condition  of  the  injured 
person,  therefore,  cannot  be  proved  without 
being  alleged.  For  illustrative  cases  see 
Luessen  v.  Oshkosb  Elec.  Ii.  &  P.  Go,,  100 
Wis.  04,  86  N.  W.  124,  125;  Bush  v.  Metro- 
politan St.  Ry.  Co..  167  Mo.  App^  604,  137  S. 
W.  1029 ;  Hart  v.  Met  St.  By.  Co..  121  App. 
X>iv.  782,  106  N.  T.  Supp.  494;  Uransky  v. 
Ralhroad  Co.,  118  N.  Y.  304,  23  N.  E.  451, 
16  Am.  St  Bep.  708 ;  M^wits  v.  Manhattan 


Ry.  Co.,  17  N.  T.  Supp.  112;  i  Smith  v.  Whit- 
Uesey,  79  Conn.  189.  63  Atl.  1085,  7  Ano.  Cis. 
114;  Baldwin  v.  Western  B.  Co.,  4  Gray 
(Mass.)  333;  Helser  v.  Loomls,  47  Mich.  18, 
10  N.  W.  60;  Joslln  v.  Grand  Rapids  Tec  Co., 
50  Mich.  516,  16  N.  W.  887,  45  Am.  Bep.  51; 
L.  &  N.  B.  Co.  T.  Beynolds  (Ky.)  71  S.  V. 
516. 

Respondent  was  not  a  mere  ft.rm  haiii 
He  was  a  taxmw  overseeing  the  tveratimu 
on  his  own  land  and  other  lands  held  by  Mm 
under  leases.  The  value  of  his  time  and  the 
extent  of  his  pwsonal  earnings  were  necessa- 
rily dependent  on  conditions  peculiar  to  him- 
self which  could  not  be  anticipated  by  the  ap- 
pellant His  own  testimony  made  this  plain. 
Appellant  was  entitled  to  notice  not  onlr  at 
the  extent  of  his  claim  of  damages,  but  for 
what  the  damages  were  claimed.  In  this  re- 
spect On  complaint  was  actually  mtsleadiog, 
In  it  he  enumerated  certain  specific  Injuries  to 
his  person,  alleged  intense  past  and  present 
pain  and  suffering  and  probable  future  pain 
and  suffering,  and  claimed  damages  '^y  rea- 
son o£  said  injuries  to  his  person"  in  the  ram 
of  $15,000  and  for  the  destructlwi  of  his  au- 
tomobile $800.  There  was  not  evoi  an  alle 
gatlon  of  loss  of  time.  Aside  from  the  Ios$ 
of  the  automobile,  the  complaint,  fairly  cun- 
strued,  was  a  claim  for  damages  for  [Argl- 
cal  p^  and  suffering  alone  resulting  from 
the  specified  injuries.  As  said  by  the  So-  . 
preme  Court  of  Florida  In  Jacksonville  Elec- 
tric Co.  V.  Batchis.  54  FUl  192,  196,  197,  44  j 
South.  933,  934 : 

"If  the  loss  to  plaintiff  of  earnings  in  her  oo  { 
cupation  was  a  direct,  natural,  and  DMessar? 
result  of  the  injnry  complained  of,  so  as  to  be 
ooi-ered  by  an  allegation  of  general  daina««. 
there  is  no  general  allegation  of  dam&g»  in 
excess  of  the  special  damages  claimed,  and  sack  | 
damages  are  not  specifically  alleged.  Lo$< 
earnings  cannot  fairly  be  included  in  any  dim-  | 
age  stated,  and  cannot  be  clearly  inferred  front 
any  facts  alleged  in  the  declaration.    The  al-  , 
legations  of  damage  because  of  injuriefi  tin  I 
pain  and  suffering  clearly  refer  to  injuries  to 
tlie  person,  and  not  to  pecuniary  losses.   I/*  | 
of  earnings  is  not  fairly  included  in  or  plaislf 
inferable  from  the  allegation  of  damages  t-T  , 
rent  paid  for  plaintiff's  place  of  business,  vbiib 
she  was  compelled  to  seep  closed  during  h^f  . 
confinement  in  her  room  for  two  weeks.  The  ot^  I 
jection  to  testimonj  as  to  losses  by  plaiotiS  ts  | 
earnings  in  her  oGGupatio&  shouU  save  ben  1 
sustained  in  view  of  toe  allegatime  of  the  do.- 
laration." 

We  are  convinced  that  the  allegations  ct 
the  complaint  in  the  case  before  us  were  in- 
sufficient  soundly  to  permit  the  admfssi'-D 
of  the  evidence  under  discussion  for  any  pur 
pose. 

[S,  4]  Was  the  error  cured  by  the  Instrw- 
tlon  of  the  court  touching  the  measure  of 
damages?  We  think  not  When  the  oomt 
by  its  iustructlons  either  (1)  In  terms  eliu> 
nates  from  consideration  specified  lnipr(4>- 
erly  admitted  evidence  vt  special  damsp^ 


^Reported  In  tall  In  tha  N«r  Terk  SaiqilnDtE'.. 
reported  as  a  memorandum  decision  wltliottt  ofi^-* 
Id  n  Uun,  S2S. 
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(G&llagber  t.  Town  of  Buckley,  81  Waali. 
S80,  72  Pac.  79),  or  (2)  In  terms  confines 
tbe  recovery  to  the  speciSc  proper  Items  of 
damages  (McCormlck  v.  Tappendorf,  51 
Wash.  312,  99  Pac.  2),  error  In  the  admis- 
sion of  ttie  evidence  of  the  Improper  Items 
Is  cured.  It  will  then  Xie  presumed  that  no 
prejudice  has  resulted  from  Its  admission. 
But  when  the  Instructions  neither  specify 
the  Items  of  damage  to  be  eliminated  nor 
the  items  of  damage  to  be  included  In  the 
Jury's  consideration,  the  admission  of  evi- 
dence of  improper  Items  Is  not  cured.  In 
such  a  case  no  court  can  assume  that  prej- 
udice did  not  result.  G.  &  O.  By.  Co.  v. 
Crank,  128  Ky.  S29.  108  S.  W.  276,  16  U  B. 
A.  (N.  S.)  197. 

"When  incompetent  evidence  is  erroneously 
permitted  to  go  to  a  jary,  and  an  attempt  is 
subsequently  made  to  withdraw  it  from  their 
TODsideratloa,  the  directioD  of  the  court  should 
be  plain  and  specific,  if  the  barm  done  is  to  be 
avoided.  We  must  not  be  unmindful  of  the 
fact  that  instructions  are  addrcBsed  to  a  jury 
of  laymen,  not  to  trained  legal  minds.  The 

Saeation  is  not  whether  the  court  would  have 
larc^orded  the  offending  testimony,  but  is  it 
certain  that  the  jury  has  done  so."  State  v. 
Albntt,  169  Pae.  B84. 

See,  also,  Grays  Harbor  Boom  Co.  v. 
Lowusdale.  54  Wash.  83,  89.  102  Pac.  1041, 
104  Pac.  267. 

The  only  Instruction  which  It  l£  claimed 
excluded  this  objectionable  evidence  from 
the  coRslderatlcn  of  the  Jury  was  tnsufflcient, 
we  think,  for  that  purpose.   It  reads: 

"In  the  event  you  find  from  the  evidence  that 
the  plaintiff  is  entitled  to  recover,  then  I  in- 
struct you  that  he  is  entitled  to  recover  only 
fach  an  amount  as  yon  find  from  a  fair  pre- , 
ponderance  of  the  evidence  will  fairly  and  hon- 
estly compensate  him  for  the  personal  injuries 
that  be  himself  has  sustained,  if  any,  for  the 
datna^e,  if  any.  to  his  automobile.  You  are  not 
at  liberty  to  allow  exemplary  damages,  that  is, 
damages  by  way  of  punishment  or  smart  money. 
In  the  event  you  find  in  favor  of  the  plaintiff, 
then  the  amount  of  your  verdict  cannot  exceed 
the  sum  of  $15,800  or  the  sum  of  ?15,000  for 
the  injuries  sustained  by  the  plaintiff,  if  you 
tiitr]  plaintiff  to  have  sustained  any  Injuries,  and 
$S00  for  the  injury  or  destruction  of  plaintiff's 
automol>ile,  if  you  find  the  same  to  have  been 
injured  or  destroyed." 

It  neither  In  tenns  excluded  the  objec- 
tionable evidence  from  the  jury's  considera- 
tion nor  indicated  what  items  of  damages 
to  respondent  coald  properly  be  considered 
as  resulting  from  the  "personal  injuries  that 
he  himself  has  sustained,  If  any,"  On  Its 
face  the  purpose  of  this  instruction  was  to 
limit  the  recovery  to  compensatory  as  dis- 
tinguished from  exemplary  damages.  That 
at  least  was  Its  salient  tendency.  The  of- 
fending evidence  having  been  admitted  over 
the  specific  objection  that  It  was  outside 
the  issues,  the  jury  could  only  infer  that 
tbe  court  held  it  admissible  for  the  purpose 
of  augmenting  the  damages.  There  was  noth- 
ing In  the  Imttructlon  calculated  to  remove 
that  Impression  from  the  mind  of  the  lay- 
man however  Intelligent. 


[1-7]  This  Is  not  a  case  In  which  we  are 
at  liberty  to  treat  tb»  pleadings  as  amended 
to  conform  to  the  proof,  lliough  we  have 
held  that,  where  a  case  was  tried  upon  an 
Issue  uot  properly  within  the  pleadings^  we 
will  treat  the  pleadings  as  amended  to  con- 
form to  the  proof,  no  such  case  is  presented 
here.  TbiB  can  be  soundly  done  only  where 
the  evidence  was  admitted  without  objection 
or  where  t3ie  objecting  party  has  met  the 
Issue  with  evidence  under  such  circumstanc- 
es that  he  may  be  said  to  have  waived  his 
Direction.  Any  oUier  view  would  make  an 
objection  to  impropra  evidence  a  useless 
formality.  Nor  ma  appellant  required  to 
claim  surprise  and  asik  for  a  continuance. 
Obviously  such  a  claim  and  request  would 
have  been  unavailing.  The  court  had  al- 
ready ruled  that  the  evidence  offered  was 
within  the  issues.  The  natural  response  to  a 
claim  of  surprise  would  have  been  that  the 
claim  was  unfounded,  and  doubtless  for  that 
reason  a  continuance  would  have  been  de- 
nied. It  is  only  where  an  amendment  la 
asked  and  permitted  that  it  is  incumhent 
upon  the  other  party  to  ask  for  a  ctmtin- 
uauce  on  the  ground  of  surprise.  It  would 
be  an  absurdity  to  hold  that  an  ol^ectlou 
to  Improper  evidaiee  to  be  availing  must 
be  fortified  by  tbe  idle  foimalltar  of  a  re- 
quest for  a  continuance  where  no  amend- 
ment was  asked  for  or  made; 

The  judgment  ia  reversed,  and  the  cause 
Is  remanded  for  a  new  trial,  with  direction 
to  permit  re^QHmdmt  to  amend  his  pleadings 
if  he  |K>  desires. 

WEBSTER,  MOUNT,  HOLCOMB,  and 
CHAD  WICK,  33.,  concur. 


STATE  ez  rd.  O'NEILL  v.  WALLACXl,  Couo. 
ty  Auditor.   (No.  14480.) 

(Supreme  Gonrt  of  Washingtm.  April  25, 
191&) 

1.  Mandamus  <>»186— Noncompliamcb— Gab- 
nishuent. 

A  county  auditor  who  has  been  directed  by 
writ  of  mandamus  to  countersEgn,  register,  and 
deliver  to  relator  school  district  warrants  la 
not  excused  from  complying  with  the  writ  be- 
cause of  having  been  served  with  a  writ  of 
garnishment  in  an  action  against  relator. 

2.  Mandamus  €=9lS6— Noncoupuance  with 
WatT— Injunction. 

In  such  case  a  writ  of  injunction  snbse* 
guently  issued,  restraining  him  from  doing  tfae 
act  commanded  by  the  writ,  is  of  no  effect,  and 
will  not  excuse  noncompliance. 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  William  H.  P&n- 
berton.  Judge. 

Application  by  the  State,  on  relation  of 
Georgia  O'Neill,  for  writ  of  mandamus 
against  Will  D.  Wallace,  Auditor  of  What- 
com County.  Writ  issued,  and  upon  respond- 
ent's refusal  to  comply  therewith  an  order 
was  entered  committing  him  to  Jail,  and  from 
this  order  he  appeals.  AfSrmed. 


As»For  other  cam  see  muss  topic  and  KkT-NUMBER  In  all  Kay-Nambered  Digeita  sad  Indexea 

Digitized  by  GooQle 


582 


172  PACIFIC 


BEPORTEB 


(Wash. 


W.  P.  Brown  and  Loomls  Baldr^,  botb  of 
Bell  Ingham,  for  aj^llant  Brown,  Perlnger 
St  ThonuLB,  of  BelllDsham,  for  respondent 

MOUNT.  J.  This  appeal  Is  from  an  order 
4^  the  lower  court,  directing  the  appellant 
to  countersign  and  register  two  certain  war- 
rants and  deliver  them  to  the  relator  forth- 
with,  or  be  committed  to  jail  nntil  be  com- 
plies with  the  order  of  the  court  Tbla  Is 
the  Becond  appeal.  When  It  was  here  be- 
fore It  was  dismissed  because  the  term  of 
office  of  the  county  auditor  expired  while  the 
case  was  here  on  appeal.  We  were  of  the 
opinion  that  the  county  auditor  could  not  be 
required  to  countersign  and  register  the  war- 
rants after  bis  term  of  office  bad  expired, 
and  we  remanded  the  case,  with  directions 
to  set  aside  the  ordw  of  the  court  commit- 
ting the  former  auditor.  We  stated  In  that 
Opinion  (96  Wash.  107.  164  Pac.  741): 

"The  judgment  In  the  mandamtu  proceeding 
is  in  no  way  affected  by  this  appeal,  end  re- 
spondent must  be  relegated  to  her  rights  there- 
under as  against  the  present  auditor  of  What- 
com county." 

The  &ct8  leading  up  to  the  order  com- 
plained of  by  this  appeal  are  sufficiently  stat- 
ed in  that  opinion,  and  need  not  be  repeated 
here.  After  the  remittitur  went  down,  the 
present  appellant  also  refused  to  counter- 
sign and  register  the  warrants,  and  an  order 
was  issued,  requiring  him  to  comply  with 
the  mandate  of  the  court  or  show  cause  why 
be  should  not  be  puni^ed  for  contempt  In 
answer  to  the  show-cause  order,  be  alleged 
that  in  the  action  of  Seelye  and  wife  against 
the  respondent  and  others  an  Injunction  was 
issued,  restraining  bim  from  countersigning, 
registering,  and  delivering  one  of  the  war- 
rants, and  that  be  could  not  countersign, 
register,  and  deliver  that  warrant  without 
being  In  contempt  of  the  injunction  order. 
He  also  made  answer  to  the  effect  that  In 
the  case  of  Seelye  against  the  respondent  and 
others  a  judgment  for  costs  had  been  ren- 
dered against  the  relator,  and  that  he  had 
been  served  with  a  writ  of  garnishment  and 
bad  answered  that  be  had  these  warrants  In 
his  possession,  and  that  by  reason  of  this 
writ  of  garnishment  be  could  not  deliver  ei- 
ther of  the  warrants.  The  trial  court  con- 
cluded that  this  answor  was  Insufficient,  and 
entered  an  order  requiring  him  to  forthwith 
countersign,  register,  and  deliver  these  war- 
rants to  the  relator  or  be  committed  to  jail 
until  he  complied  with  the  order.  This  ap- 
peal followed. 

[1]  We  think  it  is  plain  that  the  writ  of 
garnishment  did  not  prevent  the  appellant 
from  countersigning  and  registering  the  war- 
rants. The  court  would  no  doubt  protect  the 
appellant  by  requiring  delivery  of  the  war- 
rants to  the  clerk  of  the  court,  there  to  abide 
any  valid  Judgment  which  any  person  had 
against  the  relator.  So  It  Is  plain  that  the 
fact  that  a  writ  of  garnl^ment  was  served 
upon  him,  and  that  he  bad  made  answer 
thereto,  la  no  wise  prevented  the  appellant 


from  complying  with  the  order  of  the  court 
[2]  It  is  next  contended  that  the  court  err- 
ed in  requiring  the  appellant  to  countersign, 
register,  and  deliver  the  warrants,  because 
of  the  Injunction  which  was  issued  restrain- 
ing the  appellant  from  delivering  the  war- 
rants. We  think  there  Is  no  merit  in  this 
contention.  As  will  be  seen  by  a  referraice 
to  the  facts  upon  the  other  appeal  (96  Wash. 
107,  164  Pac  741),  on  July  31,  1914,  more 
than  a  month  after  the  iwremptory  writ  of 
mandate  was  issued  by  the  trial  court,  Seelye 
and  wife  commenced  an  action  to  restrain 
the  appellant  from  countersigning  and  regis- 
tering the  warrants.  After  a  time — the  rec- 
ord In  this  case  does  not  show  when — the 
same  court,  presumably  by  another  judge — 
the  record  does  not  show  the  fact  in  this  re- 
gard— issued  a  permanent  injnnctl(»i,  re- 
straining the  amwllant  from  countersi^lng. 
re^sterlng,  and  delivering  one  of  these  war- 
rants. It  Is  argued  by  the  appellant  that  If 
he  was  required  to  obey  the  original  man- 
date of  the  court  to  countersign,  register, 
and  deliver  these  warrants,  be  would  be  in 
contempt  of  the  order  of  injunction  issued 
by  the  same  court  We  are  satisfied  such 
result  does  not  follow.  The  rule  is  stated  in 
14  R.  G.  L.,  at  page  406,  as  follows: 

"It  is  held  that  there  is  no  jurisdiction  to 
grant  an  injunction  to  stay  prooeedings  on  a 
mandamus,  or  on  an  indictment,  faiformattmi, 
or  a  writ  of  prohibition,  and  that  therefore  the 
enforcement  by  a  court  of  law  of  an  adjndica- 
tion  for  contempt  in  disobeying  a  peremptory 
writ  of  mandamus,  tnnnot  be  enj^rined." 

High,  In  his  work  on  Extraordinary  Legal 
Ronedles  (3d  Ed.),  at  section  2S.  on  page  29. 
states  the  rule  as  fallows: 

"And  the  rule  is  well  established  that  the 
writ  will  not  be  granted  to  compel  the  per- 
formnnce  of  an  act  which  has  been  expressly 
forbidden  by  an  injunction  is  the  same  court 
or  in  another  court  of  competent  jurisdictitHi, 
or  whose  performance  would  be  in  direct  viola- 
tion of  an  existing  injunction,  even  though  the 
person  seeking  relief  by  mandamus  is  not  a 
party  to  the  mjunotion  suit  Courts  will  not 
compel  parties  to  perform  acts  which  would  sub- 
ject them  to  punishmeut  or  which  would  pat 
them  in  conflict  with  the  order  or  writ  of  an- 
other court  i^or  will  the  court,  in  such  cases, 
to  which  application  is  made  for  a  mandamus, 
inquire  into  the  propriety  of  the  injunction. 
And  when  it  appears  by  the  record  that  the 
respondent  is  already  enjoined  In  the  same  court 
from  performing  the  act  sought  and  that  the 
injunction  suit  will  determine  the  question  in- 
volved, a  mandamus  will  not  be  granted.  If, 
however,  the  court  granting  the  mandamus  has 
first  acquired  jurisdiction  of  the  subject-matter, 
it  will  not  permit  its  jurisdiction  to  be  ousted 
by  the  subsequent  granting  of  an  injunction  by 
another  court,  restraining  the  respondent  from 
doing  the  act  in  question.  And  In  such  case 
the  court  granting  the  mandamus  will  exact 
obedience  to  Its  mandate,  notwithstanding  the 
granting  of  the  injunction." 

And  in  High  on  Injunctlona  (4th  Ed.)  vol. 
2,  at  section  1317,  on  page  1334,  It  Is  said: 

"An  injuBCtlon  restraining  a  public  officer 
from  performing  a  particular  act  will  not  be 
allowed  to  have  tbe  effect  of  preventing  the  per- 
formance of  the  act,  under  a  peremptory  writ 
of  mandamus  previously  frrantcd  by  a  court  of 
competent  jurisdiction.    Tbua,  where  a  county 
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jadse  Ib  directed  by  a  peremptorr  mandamUB 
to  issue  couQt;  boods  in  aid  of  a  subscription  to 
a  railway,  a  subseqaent  iajaaction,  restraining 
him  from  issuiag  such  bonds,  presents  do  obstacle 
to  the  enforcement  of  the  mandamus.   •   «   *  " 

"Courts  will  not  ordinarily  compel  officers 
to  put  themselves  in  positive  conflict  with  a 
writ  or  order  of  another  conrt,  and  will  not  in- 
terfere by  mandamua  with  the  obedience  of  an 
injunction  issued  by  a  court  of  competent  ju- 
risdiction, and  it  has  been  held  that  obedience 
to  such  an  injunction  will  be  a  euflficient  protec- 
tion if  the  directions  of  the  subsequent  writ  of 
mandamus  are  not  obeyed  in  violation  of  the 
injunction.  But  an  injunction  restraining  de- 
fondant  from  performing  the  command  of  a 
peremptory  writ  of  mandamus  will  be  no  ex- 
cuse for  noncompliance  with  such  writ 
•   •   • "  26  Cyc.  p.  497. 

"Etjaity  has  no  jurisdiction  to  grant  an  in- 
junction to  stay  proceedings  on  a  mandamus  or 
a  writ  of  prohibition,  and  the  effect  of  a  super- 
sedeas cannot  be  controlled  or  destroyed  by  in- 
junction."  22  Cyc.  p.  811. 

To  the  same  effect  is  High  on  Injonctlona 
(4th  Ed.),  vol.  1.  S  68.  p.  86. 

Merrill  on  Mandamus,  {  812,  page  S"^, 
gtatea  the  rule  aa  follows: 

"A  chancery  court  has  no  authority  to  enjoin 
further  proceedings  in  an  application  for  a 
mandamus,  'The  reason  is,  that  a  mandamus 
is  not  a  writ  remedial,  but  mandatory.  It  is 
vested  in  the  king's  superior  court  of  common 
law  to  compel  the  inferior  courts  to  do  some- 
thing relative  to  the  public.  That  court  has  a 
great  latitude  and  discretion  in  cases  of  that 
kind,  can  judge  of  all  the  circumstances,  and 
is  not  bound  by  such  strict  rules  as  in  cases  of 
cmnmon  rights.^  It  iM  said  tiiat  to  allow  such 
Interference  would  Interrupt  the  course  of  ju- 
dicial proceedings,  and  lead  to  a  conflict  of  ju- 
risdiction, producing  the  greatest  confusion,  and 
tending  to  subvert  the  administration  of  Justice. 
The  court  which  first  obtains  juriadktion  in  any 
matter  will  not  be  deterred  from  issuing  a  per- 
emptory mandate  therein  by  the  fact  utat  an- 
other court,  in  proceedings  subsequently  be- 
gun has  issued  an  injunction  restraining  the 
parties  from  prosecuting  the  matter  further." 

It  Is  plain  from  the  record  In  this  case 
that  the  Injunction  anlt  was  brought  to  re- 
strain the  very  act  that  the  court  by  man- 
date bad  directed  and  ordered  to  be  done. 
The  injunctlonal  order  simply  confused  the 
appellant,  and  the  writ  of  garnishment  fur- 
ther confused  him,  so  that  he  did  not  know 
what  his  duty  was  in  the  premises.  Under 
the  authorities  above  cited,  which  are  not 
controverted  by  the  appellant  and  no  au- 
thorities are  cited  to  the  contrary,  it  was  the 
duty  of  the  appellant  to  obey  the  original 
mandate  of  the  court  to  countersign,  reg- 
ister, and  deliver  these  warrants.  The  same 
court,  and  no  other  court,  had  jurisdiction 
to  avoid  that  order  except  by  proceeding  In 
the  original  action.  It  was  never  appealed 
from ;  It  became  final,  and  determined  the 
whole  matter;  and  neither  the  Injunctional 
order  nor  the  writ  of  garnishment  had  the 
effect  to  prevent  the  appellant  from  execut- 
ing the  mandate  of  the  court. 

The  judgment  appealed  from  la  ther^ore 
alfirtned. 

EXXIS,  G.  J.,  and  CHADWIGK.  7.,  con- 
cur. 


In  re  LOWE'S  ESTATIL 
LOWE  T.  LOWE  «t  aL 
(L  A.  S399.) 
(Supreme  Gourt  of  California.  April  11, 191& 
Hehearing  Denied  May  8, 19ia) 

1.  Wills  «=»S8(1)— Natou  of  Inbtbuhbnt^ 

conteact. 

Where  a  writing,  offered  by  a  widow  for 

Iirobate  as  the  will  of  her  deceased  husband,  on 
ts  face  purported  to  be  a  mere  agreement  be- 
tween husband  and  wife  for  the  support  of  the 
latter,  and  was  annexed  to  an  earlier  writing  of 
like  character  signed  by  both,  and,  though  the 
signatures  of  both  were  contemplated,  the  hus- 
band alone  signed,  probate  was  properly  re- 
fused. 

2.  Executors  and  AnuuTiSTBATOBB  4=>1!>— 
Right  of  Widow— EsrorrEL— Application 

FOB  ADUINISTBATION. 

Where  decedent* a  widow,  who,  under  Code 
Civ.  Proc.  S  1365,  was  enUtled  to  letters  of  ad- 
ministration, unless  she  waived  her  prior  claim, 
requested  that  the  petition  of  children  for  letters 
be  granted,  but  before  the  hearing  filed  appli- 
cation for  grant  of  letters  to  herself,  asking  that 
her  prior  request  be  disallowed,  she  was  not  es- 
topped 80  to  apply  for  letters  in  her  own  favor. 

3.  executobs  and  administbatoes  ®=>20(8) 
—  Right  of  Widow  —  Waivbb  —  Qukstion 

FOB  TBIAL  GOUBT. 

It  was  for  the  trial  court.  In  the  exercise  of 
a  sound  discretion,  to  determine  whether  great- 
er weight  should  be  given  to  the  original  surren- 
der of  her  rl^t  to  administer  by  tbe  widow,  or 
to  her  subMqneat  asaortiui  of  the  right ;  that 
is.  whether  die  had  waived  her  prior  claim  to 
administer. 

4.  Stipulations  ^18(4)— Witbdra wax.  op 

Issue. 

Tbe  trial  court  should  not  pass  upon  an  Is- 
sue withdrawn  from  consideration  as  immate- 
rial by  agreement  of  the  parties  accepted  by 
the  court. 

B.  Jddgment  «=3728  — Res  Jttdicata— Find- 
ing ON  IMMATEBIAL  MATTBB. 
The  court's  finding  in  relation  to  an  immate- 
rial matter  will  not  control  the  parties  In  any 
subsequent  proceeding. 

Department  1.  Appeal  from  Superior 
Court,  San  Luis  Obispo  County;  T.  A.  Nor- 
ton, Judge. 

In  the  matter  of  the  estate  of  Amos  Lowe, 
deceased,  wherein  Lonesa  Lowe,  bis  widow, 
and  Frank  E.  Lowe  and  others  petitioned 
for  letters  of  administration.  From  an  or- 
der denying  her  petition,  the  widow  appeals. 
Order  afhrmed. 

S.  v.  Wright  and  I.  S.  (Tenter,  both  of 
San  Lois  Obispo,  for  ai^llant.  Alex.  Web- 
ster, of  Faao  Bobles,  for  re^ndents. 

STX)SS,  3.  Upon  tbe  death  of  Amos  Lowe 
rival  applications  for  letters  of  administra- 
tion were  presented  hy  the  respondents,  chil- 
dren of  deceased,  and  by  the  appellant,  his 
surviving  wife.  The  widow  also  asked  for 
the  probate  of  a  paper  claimed  to  be  the 
will  of  Amos  Lowe.  The  widow  appeals 
from  tbe  order  denying  her  petition. 

[1]  The  court  helow  was  clearly  right  in 
refusing  probate  to  the  paper  offered  as  a 
will.  The  writing  on  Its  face  purported  to 
he  a  mere  agreement  between  husband  and 
wife  for  the  support  of  the  latter,  and  was 
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annezecl  to  an  earlier  writing  of  Uke  cliarac- 
ter  signed  by  the  two.  Although  the  signa- 
tures of  both  was  ccmtemplated,  the  hnsband 
alone  signed.  Whether  there  was  an  effec- 
tive exe<mtlon  of  ttie  agreement  otmtemplat 
ed  is  not  to  the  point  Manifestly  the  paper 
was  not  drawn  and  signed  anlmo  testandl. 
Tennant  John  Teimant  Memorial  Home, 
167  Cal.  670,  140  Pac  242;  Estate  of  Eeltb, 
173  Gal.  278,  159  Pac.  705. 

it,  3]  The  other  point  in  controvert  was 
over  the  right  to  admialster.  The  widow 
was  entitled  to  letters,  unless  she  had  waiv- 
ed her  prior  claim.  Code  Civ.  Proc  1  1365. 
The  petitlim  of  the  respondents  was  first 
filed,  and  was  accompanied  by  a  request, 
signed  by  the  widow,  that  It  be  granted. 
Before  the  hearing  the  widow  filed  an  appli- 
cation for  the  grant  of  letters  to  herself 
asking  that  her  prior  request  In  favor  of  the 
^n  an4  daughter  be  disregarded.  The 
court  found  that  there  was  no  good  or  suffi- 
cient reason  for  this  change  of  position. 
There  is  a  further  finding  to  the  eCCect  that 
the  respondents  had  gone  to  expense  and 
trouble  on  the  faith  of  .the  widow's  request. 
This  is,  in  effect,  a  finding  of  estopp«L  We 
think  the  appellant  Is  right  In  her  claim  that 
the  evidence  does  not  support  the  finding 
last  mentioned.  But  a  party  may  be  held 
to  a  waiver  of  a  prior  right  to  letters,  even 
though  the  elements  of  an  est<9pel  In  pais 
do  not  appear.  The  rule  established  by  our 
decisions  is  that  where  It  Is  sought  to  re- 
tract such  a  waiver,  it  Is  foae  the  trial  court, 
In  the  exercise  of  a  sound  discretion,  to  de- 
termine whether  greater  weight  should  be 
given  to  the  original  surrender,  or  to  the 
subsequent  assertion  of  the  right.  Bstate 
of  Kirtlan,  16  Cal.  162;  Estate  of  Moore,  68 
CaL  281,  9  Pac.  164;  Estate  of  Bedell,  97 
CaL  839,  32  Pac.  823;  Estate  of  Shlels,  120 
Gal.  347,  Pac.  806.  Though  the  evidoice 
was  conflicting,  there  was  enough  to  su> 
port  the  finding  that  the  widow  changed  her 
mind  wlthont  good  reason,  and  this  finding, 
as  we  have  seen,  warranted  the  grant  of 
lettOTs  to  the  respondents,  irrespective  of 
any  question  of  strict  estoroel. 

Complaint  is  made  at  various  rulings  on 
the  admission  and  rejection  of  evidence.  If 
error  was  committed  In  any  Instance,  it  was 
not  of  sufficient  consequence  to  require  a  re- 
versal. 

[4, 5]  By  the  pleadings  an  Issue  was  made 
regarding  the  validity  and  effect  of  the  first 
agreement  between  the  appellant  and  her 
husband,  under  which,  as  was  claimed  by 
the  respondents,  the  widow  had  surrendered 
any  right  to  succeed  to  the  separate  prop- 
erty of  the  decedent  During  the  trial,  a 
certain  atlpulatlcm  was  made,  pivsuant  to 
which  the  Issues  regarding  the  agreement 
were,  by  agreement  of  the  parties,  accepted 
by  the  court,  withdrawn  from  consideration 
as  Immaterial.  The  court,  nevertheless, 
made  a  finding  against  the  widow  with  re- 


spect to  the  agreemrat  The  appellant  ar- 
gues that  this  finding  will  bind  her  in  sul^ 
sequent  litigation.  The  court  should  not 
have  undertaken  to  pass  upon  the  Issue  thus 
withdrawn.  But  we  think  the  harmful  ef- 
fect whldt  the  aiq^ellant  fears  will  not  fol- 
low. On  the  entire  record  it  aK>ears  Out, 
the  finding  relates  to  a  matter  whidi  was 
not  material,  and  such  finding  will  not, 
therefore,  control  the  parties  in  any  snbse- 
queut  proceeding.  Collins  v.  Oray,  IM  CaL 
131,  186.  97  Pac.  142. 
The  order  la  affirmed. 

We  concur:  SHAW,  J.;  lUCHARDS, 
Judge  pro  tem. 


HUGHES  MFG.  &  LUMBER  CO.  et  al.  v. 
ELLIOTT  etfll.   (L.  A.  4142.) 

(Supreme  Court  of  California.   April  17,  101& 
Bebesring  Denied  May  17,  1918.) 

1.  Banks  and  Banking  <s=»4&-TBANBnR  or 

Stock— Passing  of  Title. 
Escrow  instructions  to  return  unpaid  for 
bank  stock  to  vendors  at  the  end  of  six  months 
was  not  inconsistent  with  passing  of  title  to 
vendees  under  an  agreement  that,  if  the  stock 
was  not  paid  for  In  six  months,  the  vendors  had 
the  option  of  rescinding  or  suing  for  the  pur- 
chase price. 

2.  Banes  and  BjLnxiKQ  9s»40  —  Sau  or 
Stock— Title. 

Where  purchaser  of  bank  stock  held  in  es- 
crow till  payment  of  price  agreed  to  accept  soh- 
stituted  stock  which  the  bank  took  in  excfaange 
for  itfl  stock,  pnrchaser  was  liable  for  price  of 
either  the  bans  stock  or  its  eqnivalait,  where 
there  was  a  doubt  as  to  validity  of  exchange  of 
bank  stock ;  the  bank  commissioner  disapprov- 
ing the  exchange. 

Department  2.  Appeal  from  Superior 
Court.  Los  Aiw61es  County ;  John  M.  York, 
Judge. 

Action  by  the  Hughes  Manufacturing  A 
Ijnmber  Company,  a  corporation,  and  oth»s 
against  L.  L.  Elliott  and  others.  Judgment 
for  plalnflfls,  and  defendants  appeal.  Af- 
firmed. 

Frank  J.  fHiomas,  of  San  Jose,  and  Scar- 
borough &  Bowen,  Edwin  A.  Meserve,  and 
Shirley  B.  Meserve,  all  of  Los  Angeles,  for 
appellants.  Sheldon  Borden  and  George  H. 
Moore,  both  of  Los  Angeles,  for  respondents. 

WILBUR,  J.  [1]  This  Is  an  action  to  re- 
cover from  the  defendants  the  purchase  price 
of  certain  bank  stock.  The  agreement  for 
this  purchase  was  fn  writing,  dated  March 
15,  1911.  The  money  was  to  be  paid  within 
six  months.   It  was  provided  that : 

"Said  stock  shall  be  placed  In  escrow  with  B. 
J.  Waters  to  be  by  them  delivered  upon  pay- 
ment to  said  bank  by  said  second  parties  (de- 
fendants) for  the  first  parties  (plamtiffs)  snid 
sum  of  524,480.  In  case  said  spcnnd  parties  fail 
or  neglect  to  pay  said  sum  of  $24,480  within 
six  months,  said  first  parties  shall  have  th« 
right  and  option  to  either  declare  said  sale  can- 
celed or  recover  said  ¥24,480." 
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Ruhseqnently,  on  March  24,  1911,  escrow 
liii^rructtoDS  directed  to  B.  J.  Waters  as  ea- 
cruw  holder  were  rigned  by  tlw  parties  ploin- 
tlffa  and  dellTeied  to  him  with  said  288 
shares  o/t  atodL  ^ese  instructlrais  provid- 
ed that  the  stock  was  to  b6  delivered  In 
whole  or  In  part  whenever  payment  was 
made  therefor  at  the  rate  of  $65  per  shar^ 
pins  3  per  cent  Interest  from  March  24, 1911, 
and  also  provided  that: 

"In  case  the  said  stock  has  not  been  delivered 
to  the  said  parties  named  therein  on  or  before 
Bii  (0)  monflis  from  date,  you  will  return  said 
stock  or  such  portions  thereof  as  shall  tbm  re- 
main, to  the  Hughes  Manofactnrins  &  Lumber 
Company." 

The  purpose  at  this  agreement  was  on- 
donbtedir  to  secure  to  the  pUlntifts  the  pnr- 
cSxue  price  of  the  stock  and  to  give  posses- 
■loB  of  the  unpaid  for  stodL  to  the  escrow 
holder,  Tb»  provision  for  the  delivery  of 
the  possession  of  the  certiflcatea  of  stock  un< 
paid  for  to  the  vendors  at  the  expiration  of 
six  months  was  not  IncmslBtent  with  the  ac- 
tual vesting  of  title  of  all  the  stock  In  the 
vendees  at  the  time  of  the  delivery  of  the 
stock  to  the  escrow  ludder  on  March  24, 1911. 
The  escrow  instructicms  did  not  provide  that 
ttie  sale  should  be  rescinded  at  the  expiration 
of  adx  monttis.  They  merely  provided  that 
the  dmres  unpaid  tor  should  be  delivered 
into  the  possession  ctf  the  vcsidois  at  that 
Ume,  while  the  contract  of  March  IStta  gave 
the  (vtion  to  confirm  or  rescind  the  sale  to 
the  vendors.  After  the  expiration  of  the 
six  months  the  vendors  of  the  stock  gave 
notice  to  the  vendees  that  they  would 
pect  them  to  pay  the  fall  purchase  price  for 
the  atock,  and  that  "said  stock  la  still  with 
said  escrow  holder*  B.  J.  Waters,  subject  to 
your  order."  Under  those  circumstancea  the 
trial  court  was  justified  in  finding  that  the 
title  passed.  Civ.  Code,  ff  1140.  1141,  174a 
1756;  CathUl  v.  Peabody,  19  Gal.  App.  304, 
125  Pac.  926;  Hoover  v.  Wolfe,  167  Cat.  387, 
139  Fae.  794:  Provident  Gold  Mining  Co.  v. 
Manhattan  Securities  Co.,  168  Cal.  804.  142 
Pac.  884;  Provld^t  Gold  Mlnliu;  Co.  v. 
Haynes,  173  Cal.  44,  169  Pac.  155. 

[2]  After  the  deposit  of  the  bank  stock 
with  B.  J.  Waters,  It  vras  undertaken  by  the 
stockholders  of  the  bank  to  exchange  a  ma- 
jority of  the  stock  c£  the  bank  for  atodc  in 
BB  Insurance  company.  At  the  request  of  the 
defendants  the  plaintiffs  signed  the  various 
agreemmta  necessary  tar  ancb  ez<^ange. 
This  was  done  In  pursuance  of  a  written 
agrement  between  the  plaintiffs  and  defend- 
ants, which  agreement  provided: 

"Bat  said  ezchance  shall  in  no  way  or  man- 
ner affect  the  sale  of  said  288  shares  of  the  said 
Oil  ft  Metal  Bank  &  TrastCompany'a  stock,  ex- 
cept that  said  Vnlc&n  Sire  InsoraDCe  Com- 
pany's stock  shall  be  substltDted  in  place  there- 


in the  agreonent  of  exchange  by  which 
the  insurance  company's  stock  was  to  be 
substituted  for  the  bank  stock.  It  was  pro- 
vided that  the  insurance  company's  stock  re- 
c^ved  in  exdiange  for  the  hank  stock  was  to 
be  depoEdted  in  escrow  with  the  bank  and  to 
remain  on  deposit  wlfli  the  bank  as  security 
for  certain  agreements  on  the  part  of  the 
bank  stockholders.  The  president  of  the 
bank,  finding  that  the  prcqiosed  exchange 
was  disapproved  by  the  bank  commissioner 
and  by  the  Insurance  commissioner,  returned 
the  original  certificate  for  228  shares  of  bank 
stock  to  R.  J.  Waters,  and  it  ronalned  wltii 
htm  untU  the  trlaL  But  appellants  dalm 
that  the  agreonent  of  exdbange  was  consnm* 
mated;  that  the  attempted  cancellation  of 
that  agreement  by  the  president  of  the  bank 
was  unauthorized ;  that  the  title  to  the  bank 
stock  passed  to  the  insurance  company  w 
to  one  Galloway,  and  that  title  to  the  in- 
surance company's  stock  passed  In  accord- 
ance with  the  agreement  of  exchange,  and 
that  such  consummated  exchange  was  not 
affected  by  the  imauthorized  act  of  the 
president  of  the  bank  in  returning  the  cer- 
tificate for  the  bank  stock  to  Waters.  It 
is  Immaterial  whether  or  not  this  deal  was 
consummated.  If  It  was  consummated  the 
effect  ot  the  transaction  was  that  the  bank 
held  the  substituted  insurance  compainys 
shares  under  the  agreement  of  exchange  en- 
tered into  by  the  plalntUT  for  and  on  behalf 
of  the  defendants.  If  not  consummated,  the 
mere  cancellation  of  the  288  shares  of  bank 
stock  shares,  for  the  purpose  of  Issuing  a 
certificate  to  effect  said  ^change,  was  of  no 
consequence.  The  reissue  of  the  original  cer- 
tificate for  288  shares  and  its  redeposlt  with 
Waters  placed  the  matter  substantially  where 
It  was  In  the  first  Instance.  In  either  ev&it, 
the  whole  transaction  having  been  at  the 
request  of  the  defendants,  they  are  In  no  po- 
sition to  complain.  Vpm  payment  of  the 
purchase  price  they  would  secure  all  plaln- 
tUTs  rights  in  the  bank  stock  or  in  the  stock 
so  substituted  therefor.  If  the  transactions 
with  reference  to  the  exchange  of  the  stock 
have  any  significance,  th^  merely  emphasise 
the  fact  that  both  parties  regarded  the  stock 
as  the  property  of  the  defendants. 

Defendant  Montgomery,  after  the  execu- 
tion of  the  original  contract,  signed  the  same 
as  a  party  thereto,  and  in  all  sabseqnent  pro- 
ceedings in  relation  thereto  he  was  recog- 
nized as  such  by  the  plaintiffs.  We  see  noth- 
ing In  the  case  to  distinguish  bis  obllgatlcm 
from  that  of  the  other  defendants. 

Judgment  affirmed. 

We  COTcnr:  MEI#VIN,  J.;  VICTOB  IL 
SHAW,  Judge  pro  tem. 
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CITIZENS*  TRUST  A  SAVINGS  BANE  v. 

TUFFBEE  et  al.   (L.  A.  4211^ 
<Snpreme  Court  of  California.  April  17,  19ia) 

1.  TBUBTS  «S>44(2)— ETIDKNOB— iRODITSIBTBzr- 
CT  IN  TESTIlfOKT. 

Statements  and  conduct  of  a  mother,  to 
vhom  a  son  made  a  deed  of  gift,  being  con- 
stBtent  with  a  maternal  desire  to  hold  and  ad- 
mtnister  the  i»opert7  for  his  benefit  and  pro* 
tection  as  his  mother,  and  not  as  trustee,  are 
not  inconsistent  with  her  other  testimony  ex- 
pressly denying  existence  of  a  trust  relation. 

2.  Appbax.  and  JBbbob  €=»1011(1>— Retiew— 
Findings  on  Conflictino  Evidence. 

Discretion  of  the  trial  court  in  reaolrinK  con- 
flicts in  the  tesdmon^  will  not  be  tnterfned 
with  on  appeal. 

Department  1.  Appeal  from  Superior 
Court,  Orange  County;  W.  H.  Thomas,  Judge. 

Action  by  the  CItlxens'  Trust  &  Savings 
Bank,  guardian  of  Fred  B.  Tiiffree,  an  In- 
competent, BgalQ&t  John  C.  TufCree  and  an- 
other, executors  of  Carolina  B.  Pittman,  de- 
ceased. Judgment  for  defendants,  and  plain- 
tiff appeals.  Affirmed. 

Gates  &  Robinson,  of  Los  Angeles,  for  ap- 
pellant. Samuel  U.  Da  via,  of  Santa  Ana,  for 
reKpondents. 

BZCHARDS;  Judgo  iko  ton.  This  is  an 
appeal  from  a  judgmoit  in  defendant's  favor 
in  an  actl<m  to  declare  and  cmftnroe  a  tnut 
in  real  pnverty.  The  raWiud  defendant, 
Carolina  B.  Flttmaiit  was  the  mother  of  one 
S^ed  B.  Tuffree,  of  whom  the  la 
guardian.  The  evidence  presented  at  the 
trial  disdtffied  the  following  facts:  The  prop* 
erty  in  question  was  a  part  of  a  large  tract 
irtilch  belra^ed  originally  to  Mrs.  Pittman  as 
a  part  of  her  separate  estate.  In  the  year 
1902  while  the  father  of  Fred  B.  Tuffree 
was  still  living  bis  parents  Joined  In  a  gift 
deed  of  the  premises  to  lilm,  placing  the 
same  in  escrow,  to  be  delivered  upon  blt>- 
mother's  death,  and  at  the  same  time  plac- 
ing him  in  possession  of  the  property  and  in 
the  enjoymrat  of  its  income.  In  the  year 
190T  at  his  request  his  mother  made  and  de- 
livered to  her  said  son  a  deed  of  gift  of  the 
same  property.  Sood  thereafter  he  became 
involved  in  an  entangltng  transaction  with 
some  other  pet^le,  and,  being  in  danger  of 
losing  the  property,  came  to  his  mother  for 
reli^.  She  untangled  him  from  the  difficul- 
ties In  which  he  was  involved  at  that  time. 
It  appears  that  said  Fred  B.  Tuffree  had 
been  for  a  long  time  afflicted  with  periodical 
attacks  of  lunacy  or  Incomptency,  during 
which  he  was  Incapable  of  caring  for  his 
property  and  was  In  danger  of  giving  It 
away  to  strangers.  In  the  year  1909,  not 
long  after  an  emergence  from  one  of  theee 
spells,  he  came  to  his  mother  and  offered  to 
deed  back  the  property  to  her,  and,  In  fact, 
and  upon  his  own  Initiative  did  so,  by  a 
deed  of  gift.  Later  he  undertook  to  claim 
that  the  deed  so  made  was  intended  to 


create  a  trust,  by  the  terms  of  which  his 
mothtf  should  hold  the  title  to  the  property 
during  her  life  for  his  boieflt  This  being 
denied  by  her,  the  present  action  was  brought 
on  his  behalf  by  the  plaintiff  as  his  guar- 
dian to  declare  and  enforce  such  a  trust. 
Upon  the  trial  of  the  cause  both  mother  and 
son  testified  respecting  the  facts  and  the  na- 
ture of  the  transaction  oat  of  whidi  the  al- 
lied trust  was  claimed  to  have  originated. 
The  trial  court  found  agaln&t  the  plaintiff's 
contention  and  in  favor  of  the  defendant, 
holding  that  no  such  trust  existed. 

[1,  2]  TbB  ca]j  question  presented  by  this 
api>eal  relates  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  flndlngs  and  jndgmait 
of  flie  trial  court  In  this  regard.  It  is  oon^ 
ceded  on  the  part  of  the  appellant  that  His. 
Pittman  did  testify  in  stnne  portions  of  bo- 
testimony  that  the  deed  which  her  son  made 
to  her  was  intended  by  him  and  was  taken 
1^  her  as  a  deed  absolute  to  the  property. 
The  appellant,  however,  insists  Oiat  tills 
testimony  Is  In  conflict  with  the  testimony 
given  by  other  witnesses  and  with  the  dr- 
ciimstances  shown  In  the  case,  and  that  it  is 
also  in  conflict  with  other  portions  of  the 
testimony  given  ^yy  the  defendant  herself. 
With  relation  to 'these  latter  alleged  inconsist- 
encies In  the  defendant's  own  evidence  we  do 
not  agree  with  the  appellant's  view  that  they 
are  In  such  conflict  as  to  destroy,  or  even 
seriously  impair,  the  sufficiency  and  effect 
of  the  defendant's  direct  testimony  that  no 
trust  was  created  by  her  son's  deed  of  gift 
to  her.  The  statements  and  conduct  of  Mrs. 
Pittman  upon  which  the  appellant  relies 
were,  we  think,  entirely  consistent  with  a 
maternal  desire  to  bold  and  administer  the 
property  In  question  for  her  son's  braieflt 
and  protection  as  his  mother  and  not  as  hla 
trustee,  and  hence  are  not  inconsistent  with 
that  portion  of  her  testimony  In  which  she 
expressly  denies  the  existence  of  the  trust 
relation.  The  trial  court  evidently  so  con- 
strued her  evidence  taken  In  its  entirety, 
and,  resolving  all  other  conflicts  In  the  evl- 
d«ice  In  her  favor,  rendered  Its  Judgment 
accordingly.  With  Its  dlscretlmi  so  to  do, 
this  court  will  not  Int^fere  upon  appeal. 

Judgment  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J. 


80PBR  V.  DOMINOnEZ.   (L.  A.  4226J 
(Supreme  Court  of  OaUfornla.  April  17,  191& 
Rehearing  Denied  Hay  IT,  191&) 

1.  Afpxal  and  Bbbob  4e»53&-OBma  Okast- 
XNo  New  Tbiai^-Stipulations— ImNTin- 
OATioN  or  Documents. 
Of  two  stipulations,  one  reciting  that  the 
transcript  on  appeal  from  an  order  granting 
defendant's  motion  for  new  trial  included  cer- 
tain documents  specifioally  named,  and  closing 
with  the  statement,  "without  waiver  of  any 
objection  to  any  defect  in  the  procedure  for  tak- 


^avTor  other  easM  sm  sum  toplo  and  XST-NOHBBR  In  all  Kqr-Nnmbend  DisMts  and  IndezM 


Digitized  by 


Google 


CaL) 


GARBETT  T.  OABRBTT 


587 


ins  appeals  except  as  to  contents  of  transcript," 
the  second  referring  to  the  transcript  and  atipu- 
lating:  "That  the  foregoing  ia  a  full,  trae,  and 
correct  tranaoi^t  of  the  records  on  appeal  from 
the  order  granting  defendant's  motion  for  new 
trial  according  to  and  in  pursuance  of  the  pre- 
vious stipulation  as  in  this  transcript  abore 
set  forth,  and  that  the  said  tranaeript  u  in  full 
compliance  with  «aid  atipalation"— ndtfaer  suffi- 
ciently identi&ed  what  documents,  records,  or 
evidence  were  actually  presented  to  and  used 
by  the  trial  judge  on  the  hearing  and  determi- 
nation of  the  motion  for  new  trial. 

2.  Appeal  and  Ebrob  <g=3613(X)— Ordeb  as 
TO  New  TwAt/— Oebtificatb  ob  Supuu- 
TioN  AS  TO  Evidence. 
On  appeal  from  an  order  granting  or  deny- 
ing a  new  trial,  either  a  certificate  of  the  trial 
judge  must  be  inserted  in  the  bill  of  exceptions 
as  to  the  evidence  (>resented  and  used  on  the 
hearing  and  determination  of  the  motion,  or 
the  matter  must  be  covered  by  stipulation. 

Department  1.  Ai^)e8l  from  Superior 
Court,  Yoitnni  County;  Robert  M.  Clarke, 
Judge. 

Action  ty  Robert  R.  Soper  against  Fran- 
cisco H.  Domlnguez.  From  an  order  grant- 
ing defendant's  motion  for  new  trial,  plain- 
tiff appeals.  AfQrmed. 

Clay  G.  Knox,  of  Ventura,  for  appellant. 
Orr  &  Gardner,  of  Ventura,  for  respondmt. 

RICHARDS,  Judge  pto  tern.  [1, 2]  This 
ia  an  appeal  from  an  order  granting  defend- 
ant's motion  for  a  new  trial.  Tbe  question 
InTOlved  in  the  action  was  that  of  a  disputed 
boundary  line  between  tbe  lands  of  the  par- 
ties thereta  The  trial  court  gave  Judgment 
in  plaintlfl'B  fiivor,  whereupon  a  motion  for 
a  new  trial  was  made  by  the  defendant  upon 
the  following  grounds:  (1)  Irregularity  in 
the  proceedlogB  of  the  adverse  party  by 
which  the  defendant  was  prevented  from 
having  a  fair  trial;  (2)  acddent  or  surprise 
which  ordinary  prudence  could  not  have 
guarded  against;  (3)  newly  discovered  evi- 
dence material  to  tbe  defendant's  case  which 
he  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial.  The 
court  granted  said  motion  generally,  and  It 
Is  Its  alleged  error  In  so  doing  of  which  the 
appelant  omiidains.  The  record  on  appeal 
does  not  Cfflttain  any  blU  of  exceptions,  nor 
does  it  embrace  any  certificate  of  the  trial 
Judge  showii^  what  records,  affldavits,  or 
other  evidence  were  presented  before  him  or 
ctmsldered  by  him  on  the  hearing  and  de- 
termination  of  the  motion  for  a  new  trial. 
The  transcript  does  contain  two  sUpu- 
lations  between  counsel  for  the  respective 
parties  pnrportjng  to  have  been  entered  into 
upon  the  same  day.  One  of  these  simply 
recites  that  the  transcript  on  appeal  bududes 
certain  docnmoits  spedflcally  named  in  the 
sUpnlation  and  doses  with  the  f^lowing 
statement,  evidently  inserted  by  the  attorney 
for  the  respondent: 

"Witboat  waiver  of  aoy  objecUon  to  any  de- 
fect hi  the  procedure  for  taking  app^s  except 
as  to  contents  of  transcript." 


The  second  stipulation,  referring  to  tbe 
transcript,  atlpulates: 

"That  the  foregoing  is  a  full,  true,  and  cor- 
i-ect  traoscnpt  of  tbe  records  on  appeal  from 
the  order  oi  aaid  superior  court  granting  de- 
fendant's motion  for  a  new  trial  according  to 
and  in  pursuance  of  the  stipulation  of  said 
counsel  dated  March  31,  1915,  as  in  this  tran- 
script above  set  forth,  and  that  the  said  tran- 
script is  in  full  compliance  with  said  stipnla- 
tion." 

Neither  of  these  two  stipulations  sufficient- 
ly identifies  what  documents,  records,  or  evi- 
dence was  actually  presented  to  and  used  by 
the  trial  Judge  upon  the  hearing  and  deter- 
mination of  the  motion  for  a  new  trial.  The 
later  stipulation  amounts  to  nothing  moro 
than  a  stipulation  that  the  documents  and 
records  set  forth  In  detail  in  the  former  stliH 
ulatlon  have  been  fully,  truly,  and  correctly 
transcribed,  and  does  not  pretend  to  be  a 
sufficient  substitute  for  the  necessary  certifi- 
cate of  the  trial  Judge  required  to  be  in- 
serted in  a  bill  of  exceptions  upon  appeal 
from  an  order  granting  or  denying  a  new 
trial.  That  such  a  showing  Is  necessary  to  be 
made  either  by  the  certificate  of  the  trial 
Judge  or  by  the  stipulation  of  the  parties  has 
been  uniformly  held  by  this  court.  In  the 
absence  of  such  showing  in  this  record  we 
are  unable  to  determine  whether  or  not  the 
trial  court  was  in  error  in  granting  the  mo- 
tion for  a  new  trial  upon  whatever  evidence 
was  before  It,  and  for  that  reason  the  order 
Is  affirmed. 

We  concur:  SHAW,  J;  SL08S,  J. 


GARRETT  v.  GARRETT  et  al.  (L.  A.  4179.) 
(Supreme  Court  of  California.   April  15,  1918.) 

1.  Husband  and  Wire  is=>298%— Surrs  tob 
Maintenance— Reuoval  of  Clouds. 

In  a  suit  by  a  wife  against  her  husband 
for  support,  she  cannot  obtain,  as  ancillary  re- 
lief, the  removal  of  a  cloud  on  title  caused  by 
a  deed  given  by  her  husband,  where  he  has 
ample  property  remaining  to  maintain  plaintiff. 

2.  Venue  «=:»41— Chanob— Codbfendants. 

In  a  suit  by  a  wife  against  her  husband  and 
others  for  support  and  to  remove  a  cloud,  it 
was  error  to  refuse  a  change  of  venue  to  tb« 
husband,  a  resident  of  another  county,  where  the 
complaint  stated  no  cause  of  action  against  hia 
codefendants  wbo  were  residents  of  the  county 
wherein  suit  was  brought. 

Department  2.  Ai^eal  from  Superior 
Court,  Los  Angeles  County;  Charles  Monroe; 
Judge. 

Action  by  Florence  Garrett  against  David 
Thomas  Garrett  and  others.  From  an  order 
denying  defendant  Garrett's  motion  for  a 
diange  of  venue,  he  appeals.  Reversed. 

Meredith,  Landis  &  Chester,  of  Sacramento, 
and  Eugene  A.  Tucker,  of  Los  Angles,  for 
appellant.   Harry  M.  Irwin,  of  Los  Angeles. 

for  respondents. 

WILBUR,  J.  This  is  an  appeal  from  an 
order  deuylng  defendant  Garrett's  motion  tax 
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a  change  of  venae,  based  upon  his  residence 
In  Sacramento  county.  It  was  denied  because 
two  other  defendants  resided  In  Los  Angeles 
county.  The  suit  Is  brought  by  plaintiff  to 
secure  support  and  maintenance  from  her 
husband,  defendant  Garrett  The  complaint 
alleges  that  the  defendant  Garrett  recorded 
a  deed  of  certain  real  property  to  his  code- 
fendants,  but  that  such  deed  was  never  de- 
livered and  that  title  did  not  pass.  Plaintiff 
seeks  to  remove  said  doud  upon  the  record  as 
ancillary  to  her  action  for  snpiwrt.  Garrett's 
codefendants  answer  and  disclaim. 

tt,  I]  The  complaint  shows  that  defendant 
Garrett  has  ample  property  to  maintain  the 
plaintiff  other  than  that  covered  by  the  deed 
to  his  codefendants.  Therefore  plaintiff  Is 
not  Injured  by  the  cloud  upon  the  record  title, 
and  cannot  sue  to  remove  the  same.  As  no 
cause  of  action  is  stated  against  the  codefend- 
ants of  Garrett,  his  motion  for  a  change  of 
venue  should  have  been  granted.  Kemlngton 
Sewing  Machine  Co.  v.  Cole.  62  Cal.  311; 
Sayward  v.  Houghton,  82  Cal.  628,  23  Pac. 
120;  McKenzle  T.  BarUng,  101  CaL  458,  461, 
36  Pac.  a 

Order  rerened. 

We  concur:  MELVIN,  J.j  VICTOR  B. 
SHAW,  Judge  pro  tern. 


BOAL  et  bL  t.  GASSEN.    (L.  A.  4168.) 
(Supreme  Court  of  Califoniia.   April  15,  1918.) 

1.  MOBTQAOSS  ^=>32(2)— DeBU  as  MoBTGAOB 

— ^Intent. 

An  instrument,  though  In  the  form  of  an 
absdnte  conveyance,  will  be  treated  as  a  mort- 
gage, If  in  fact  it  was  given  as  security  for 
performance  of  an  obligation;  the  qaestion  be- 
ing one  of  intent. 

2.  MOKIOAOES  «=>38(1)  —  Payment— CoNVBT- 

AHCB  TO  MOETGAOOa. 
A  deed  by  a  mortgagor  covering  the  prop- 
erty mortgaged  under  a  truBt  mortgage,  given 
by  the  mortgagor  to  the  creditor  on  the  threat 
of  foreclosure  If  he  did  not,  JieU,  under  the  evi- 
dence, not  a  mortgage,  but  a  transfer  In  pay- 
ment and  extinguishment  of  the  mortgage  debt. 

3.  MoBTOAOBS  «=332(5)— Deed  as  Mobtoaob 

— BVIDBNCE. 

The  continued  existence  of  a  debt  is  a  dr- 
cumstance  tending  to  show  that  a  conveyance  is 
a  mortgage. 

4.  CANCEIXATIOir    OF    iNSTBmiBNTS  9s»5&— 

Settino  Abide  —  Rbstokation  or  Status 

Quo. 

Where  a  deed  by  a  mortgagor  to  the  creditor 
was  set  aside  as  having  been  obtained  without 
adequate  consideration  and  under  undue  influ- 
ence, it  was  not  error  to  restore  the  creditor  to 
hla  former  condition,  giving  him  the  benefit  oE 
the  security  of  the  mortgage,  which  was  given 
up  in  consideration  of  the  conveyance. 

5.  Canceli-atton  or  Insteuments  «=»57  — 
Equitably  RELiEr— Sale  of  Pbopebty. 

Where  an  absolute  deed  given  by  a  mort- 
gagor to  the  creditor  was  set  aside,  and  tlie 
mortgage  restored,  it  was  not  error  to  direct 
a  safe  of  the  property  by  a  commissioner  ap- 
pointed by  the  court,  instead  of  by  the  trustee 
named  In  the  original  mortgage. 


BEPORTEB  (CaL 

Department  1.  Appeal  from  Superior 
Court,  San  Diego  County;  C.  N.  Andrews, 
Judge.  . 

Action  by  Alma  L.  Boal  and  husband  and 
another  against  A.  G.  Gassea  Judgment 
for  defendant,  and  plaintiffs  Alma  Boal 
and  husband  appeal.  Affirmed. 

Harrison  G.  Sloane,  Morganstem,  McGee, 
Hennlng  &  Hendee,  and  Wood  &  Wood,  all 
of  San  Diego,  for  appellants.  Hansaker  ft 
Brltt.  W.  E.  MltcheU,  and  John  A.  Powell,  aU 
of  Los  Angeles,  for  respondent 

SLOSS,  J.  The  cause  having  been  tried, 
the  court  made  Its  findings  of  fact  and  con- 
clusions of  law,  and  entered  a  Judgment 
granting  certain  relief  to  the  plaintiff  Alma 
L.  BoaL  On  the  defendant's  motion,  made 
under  section  663,  Code  of  Civil  Procedure, 
the  court  altered  and  amended  its  conclu- 
sions of  law,  and  entered  a  different  Judg- 
ment. Alma  Ij.  and  J.  Mills  Boal  appeal 
from  the  second  Judgment, 

The  findings  are,  In  effect,  as  follows :  Al- 
ma h.  Boal  was,  on  December  1,  1911,  the 
owner  of  a  parcel  of  land  In  San  Diego 
county.  On  that  day  she  and  her  husband, 
J.  Mills  Boal,  made  and  delivered  their  prom- 
issory note  for  $75,000,  payable  September 
16,  1913,  to  the  defendant.  A.  G.  Gassen.  and 
secured  the  same  by  a  deed  of  trust  convey- 
ing the  above-mentioned  land  to  Title  Insui^ 
ance  &  Trust  Company,  as  trustee.  The  note 
contained  a  provision  for  accelerating  the 
due  date  of  the  principal  on  nonpayment  of 
interest.  In  December,  1912,  plaintiffs  were 
in  default  In  payment  of  interest,  and  were 
unable  to  raise  funds  to  pay  such  interest 
or  the  principal  of  their  note.  The  defend- 
ant was  aware  of  their  flnandal  ccmdltlon. 
The  plaintiffs  had  theretofore  conveyed  the 
land  to  one  Bradbeer  for  convenience  in  ne- 
gotiating a  loan.  The  land  was,  on  Decem- 
ber 19,  1912,  worth  $250,000,  and  there  was 
then  due  from  the  Boals  to  Gassen  $76,203.- 
98.  Prior  to  the  last-named  date  the  said 
plaintiffs  had  endeavored,  but  without  ano 
cess,  to  obtain  from  Gassen  an  ^«i8lon  on 
their  debt.  About  December  14tb  Gassen 
notified  them  that,  upon  their  failure  to  pay 
an  installment  of  interest  to  fall  due  Decem- 
ber 16th,  be  would  elect  to  declare  the  iwln- 
cipal  due,  unless  th«s  would  convey  the  prop- 
erty to  him  upon  the  consideration  that  he 
would  cancel  and  satisfy  the  note  and  exe- 
cute to  Bradbeer  a  c»^atn  option,  which  will 
be  described  hereinafter,  and  tSiat,  unless 
said  plaintiffs  should  iMty  the  note  or  make 
such  conveyance,  he  would  direct  the  tnm- 
tee  to  Bell  under  the  deed  of  tvost.  On  or 
about  December  ISth  the  Boals  and  Brad- 
beer "asanmed  to  enter  into"  an  agreement 
whereby  plaintiffs  were  to  convey  the  prop- 
erty to  Gassen  in  payment  of  the  note,  ami 
Gassen  agreed  to  execute  to  Bradbew  an  op- 
tion for  the  sale,  on  or  before  January  1, 
1914.  of  said  land  to  Bradbeer  for  $130,240^ 
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wtilcb  was  H&flOO  in  ezcees  of  the  debt,  to- 
gethw  witb  Incidraital  erpenseB.  The  plain- 
tiffs were  unable  to  secure  funds  with  which 
to  pay  the  debt,  and  they  tbweupon  agreed 
to  accept  the  tenns  pnvosed  by  Gassen,  and 
to  execute  the  necessary  instrumoits,  but 
swAi  agreement  and  the  ececutlon  and  ddlv- 
ery  of  the  Instruments  thereupon  executed 
'*waa  not  the  free  and  willing  act  of  plaln- 
tlfh  or  either  than,  but  was  Induced  by 
all  of  the  drcumstances  surrounding  the 
condition  of  Uie  parties."  The  deed  to  the 
defendant  was  thereupon  executed  and  de- 
Uvered.  The  d^endant  canceled  the  note 
and  executed  a  release  to  plaintlffa,  caused 
the  trustee  to  make  a  reconTeyance  of  tlie 
property  to  Bradbeffl'.  and  orecuted  In  fii- 
Tor  of  Bradbeer  an  option  as  above  outlined- 
The  plaintlfb  at  ttie  same  time  signed  a 
writing  in  which  they  declared  and  acknowl- 
edged, in  the  most  direct  and  expUdt  words, 
that  th^  obligation  and  indebtedness  to  Oasp 
sen  was  extinguished;  that  they  owed  him 
nothing ;  Uiat  the  conr^anpe  to  him  was  ab- 
Sfdute;  and  that  the  land  was  held  by  him 
ftee  of  any  dalm  or  interest  on  the  part  of 
any  of  said  plaintiffs.  Bxccpt  as  stated,  Gtes- 
aen  gave  to  plaintUEs  no  oonsidenitlon  for 
fbe  conveyance  so  made  to  him.  On  March 
11, 1914  (after  the  conunencemoit  of  tills  ac- 
tion), the  plaintiffs  made  to  Oassm  a  writ- 
ten offer  to  pay  him  994.000,  being  the  sum 
due  im  December  19.  1912,  with  Interest  and 
eqwnses,  and  defendant  refused  to  acc^t 
the  same,  clalmtog  to  be  the  owner  of  the 
land.  Plaintiffs  have  not  paid  anything  on 
account  of  said  Indebtedness.  It  was  found 
that  "there  Is  now  due  and  owing  by  plain- 
tiffs J.  Ifills  Boal  and  Alma  L.  Boal  to  de- 
fendant, Gtesaen,"  the  principal  at  the  prom- 
issory note,  with  interest  and  sums  paid  for 
ta^  aggregating  $97,812.^.  Tbe  plaintiff 
did  not  at  any  time  prior  to  the  commence- 
of  this  acticm  tender  to  defoidant  any  sum 
of  mon^,  or  attempt  in  any  manner  to  re- 
scind the  transacticm  ot  December,  1912. 

The  condu^ns  of  law  flrst  drawn  tnxa 
these  facts  wn»  that  the  deed  aecuted  by 
plaintiffs  to  Gassen  on  December  19,  1912, 
is  a  mortgage;  that  plaintiff  Alma  L.  Boal 
is  the  owner  of  the  land;  that  dtie  and  J. 
Uills  Boal  owe  the  defendant  ¥97,812^; 
and  that  said  defendant  has  no  Interest  In 
the  land  exc^t  a  mortgage  lien  as  security 
for  the  pa}-ment  of  said  sum.  Judgment  was 
entered  accordingly. 

The  contusions,  as  amended  following  de- 
fendant's motion,  w^  that  the  deed  and 
other  Instruments  executed  by  plaintiffs  In 
December,  1912,  were  obtained  without  ade- 
quate consideration  and  under  undue  Influ- 
oice,  and  were  voidable  at  plaintiffs'  Sec- 
tion, upon  the  oonditiou  that  defendant 
ehould  be  restored  to  his  rights  undo*  the 
promLssrary  note  originally  held  by  him.  and 
the  deed  of  trust  given  to  secure  the  same ; 
that  the  sums  due  on  the  note  are  secured 
by  the  deed  of  trust,  and  defendant  ia  enti- 


tled to  have  the  iwopertr  sold;  and  that  a 
commissioner  should  be  aiqiolnted  to  make 
sudt  sale.  These  conelusiotts  are,  in  sub- 
stance, embodied  in  the  second  judgment, 
the  one  whldi  Is  attached  to  this  appeaL 

[1,  f]  The  appellants^  conteiltion  is  that 
the  court  was  ri^t  in  the  flrst  instance  In 
holding  that  the  conv^ance  of  December, 
1912,  was  a  mortgage-  But  this  claim  Is  en- 
tire without  sui^ort  In  the  findings  of  fact. 
It  Is  temiliar  law  that  an  instrumoit,  though 
in  the  ftmn  <tf  an  abscdnte  conveyance,  con- 
stitutes and  will  be  treated  as  a  mortgage, 
If  in  fact  It  was  gtv»  as  security  for  the 
performance  of  an  obligation.  Lee  t.  Evans. 
8  Cal.  430;  HodgUns  r.  Wrif^t,  127  Cat. 
rao,  60  Fac.  431.  The  question  is  one  of  the 
intention  of  the  parties.  But  the  findings, 
which  we  have  summulzed,  oHitaln  nothing 
which  in  any  way  indicates  that  the  deed 
of  December,  1912,  vraa^  so  far  as  the  under* 
standing,  ^reement,  or  Intention  of  the  par- 
ties is  concerned,  glvoi  to  the  d^widant  as 
security  tot  a  d^  The  altnatlon  plainly 
eet  forth  la  that  Oaasai  insisted  upon  the 
transfer  of  the  prtverty  in  payment  and  ex- 
tinguishment of  his  debt,  and  that  the  plaln- 
tilCs  yl^ded  to  his  domend.  Nobody  ever 
thoi^ht  that  Gassen  was  getting  a  new  or 
continuing  security. 

[3]  The  appellants  rely  upon  the  findings 
that  Mrs.  Boal  Is  the  owner  of  the  land,  and 
that  the  and  iux  husband  are  indebted  to 
Gassen.  The  continued  existence  of  a  d^: 
is,  no  doubt,  a  circumstance  tending  to  show 
that  a  conveyance  is  a  mortgage:  Montgom- 
ery V.  Spect,  55  CSaL  358.  But  whoi  the  find- 
ings In  this  case  are  read  as  a  whole,  it  is 
perfectly  obvious  that  tlie  declaratifms  of 
ownership  and  indebtedness  were  in  reality 
conclusions  based  upon  tiie  more  specific 
facts  which  led  the  court  to  the  bdief  that 
the  transaction  of  December,  1M2,  was  not, 
in  equity,  binding  upon  the  appdlants.  In 
other  words,  the  court  found  timt  the  debt 
remained  because  the  parties,  although  in- 
tending and  agredng  that  It  should  be  ex- 
tinguished, had  dealt  under  conditions  which 
entitled  the  parties  of  the  one  part  to  avoid 
th^  agreanmt  Tbe  theory  of  ttie  trial 
court  evidently  waa  tbat  the  transaction  had 
been  induced  by  undue  infiumce,  as  defined 
in  subdlvisiui  3  of  section  IBTO  of  the  Olvll 
Code. 

[4.  i]  The  Judgment  finally  altered  gives 
to  the  appellants  at  least  as  much  as  they 
have  a  rlfi^t  to  ask.  If  the  transaction  of 
December,  1912.  Is  to  fall,  the  defendant 
must  he  entitled  to  the  benefit  of  the  secu- 
rity which  he  gave  up  in  that  transaction, 
ffis  note  is  overdue  and  unpaid,  and  the 
Judgment  gives  him  no  more  than  he  could 
claim  under  the  original  and  unquestioned 
contract,  when  it  decrees  a  sale  under  the 
deed  of  trust  We  are  unable  to  see  that  er- 
ror was  committed  or  that  the  interests  of 
the  appdlants  were  prejudiced  by  tlie  action 
of  the  court  in  directing  a  sale  by  a  commie- 
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Blonw  appointed  by  it.  Instead  of  by  the 
trustee  named  In  the  deed  of  trosL  Bee 
More  T.  Calklna,  85  CaL  177.  19CV  24  Pac. 
729. 

Whether,  on  the  facts  found,  the  plaintiffs 
were  entitled  to  any  relief  at  all,  Is  open  to 
serious  doubt  But,  since  the  defendant 
makes  no  complaint  of  the  Judgment,  this 
question  does  not  call  for  consideration. 

The  Judgment  is  affirmed. . 

We  concur:  SHAW,  J.;  RICHABDS, 
Judge  pro  tm. 


KURTZ  et  nx.  t.  GUTLBR  et  al.  (L.  A.  4233.) 

(Supreme  Court  of  California.  April  17.  191&) 

L  Affeal  and  Ebbor  «»753(2)  —  Appsal  — 
Gbounds  fob  DiBiassAZ.. 
Lack  of  BpeciBcations  of  error  is  not  a 
ground  for  dismissal. 

2.  EixcBPnoNB,  Bill  of  4s>26— Ambiopitt— 
Sbttleicent  IN'  Favob  or  Pabtt  Alleqino 
Ebbob. 

Aq  ambigult?  created  by  filingr  marks  on 
purported  biU  of  exceptiona,  showios  tltat  it 
was  indorsed  as  filed  on  two  different  dates,  will 
be  settled  against  the  party  seeking  to  estab- 
lish error. 

3.  EnoENCB  «=>44  —  Judiciai  Nouck— Rb- 

TIR£HENT  FBOM  OlTICE. 

The  Supreme  Court  is  bound  to  take  Judi- 
cial cognizance  of  the  fact  that  the  judge  who 
denied  motion  for  new  trial  retired  from  office 
on  a  certain  date. 

4.  JUDOBS  «S331  —  POWEBS  AfTBS  BXPIBA- 
TION  OF  TeBU— DlUINUTION  OF  RECOBD. 

The  judge  who  denied  motion  for  new  trial 
could  not,  after  termination  of  his  term,  make 
an  order  in  diminution  of  the  record,  even  if 
counsel  for  the  parties  so  itipolated,  dnce  ju- 
risdiction cannot  be  conferred  by  consent. 

Department  2.  Appeal  from  Superior 
Conrt,  Santa  Barbara  Coun^;  B.  P.  Un- 
angst,  Judge. 

Action  by  Bugene  Kurta  and  wife  against 
WlUlam  O.  Cutler  and  another.  From  an  or- 
der denying  bis  motion  for  new  trial,  B.  O. 
Putnam  appeals.  Affirmed. 

Ben  S.  Hunter,  of  Loa  Angeles,  for  appel- 
lant B.  F.  Thomas,  of  Santa  Barbara,  and 
Haas  &  Dunnlgan,  of  Los  Angeles,  for  re- 
spondents. 

MELVIN,  J.  Defendant  Putnam  appeals 
from  an  order  of  the  superior  court  denying 
bis  motion  for  a  new  trial. 

[1]  This  case  has  been  before  us  twice — 
once  on  motion  to  dismiss,  and  again  on  mo- 
tion to  affirm  on  the  record.  The  first  mo- 
tion was  denied  because  the  lack  of  speclQca- 
tions  of  error  is  not  a  ground  for  dismissal, 
and  the  other  was  denied  without  prejudice 
because  the  court  declined  to  make  the  in- 
spection of  the  record  which  would  be  Involv- 
ed until  the  case  should  be  regularly  before 
OS  on  appeal.  It  has  now  reached  that  posi- 
tion, and  we  will  examine  the  transcript  In 
tbe  light  of  the  contention  of  respondents 
that  there  Is  no  record  upon  which  the  court 
may  consider  any  alleged  errors. 


The  action  was  one  r^atlng  to  the  resds- 
eA(m  of  a  contract  tor  the  exchange  of  real 
properly  and  the  recoT^y  of  the  land  of 
plalntifEB  alleged  to  have  been  -secured  by 
fraud.  GhronologicaUy  the  following  facts 
appear  from  the  record  before  us:  The  origi- 
nal complaint  was  flled  May  22,  1006; 
amended  ctmiplalnt  Decembor  IS,  1908 ;  and 
the  case  came  on  regularly  for  trial  June  13, 
1911.  The  decree  was  aied  June  17.  1912, 
and  the  Judgment  roll  was  flled  on  the  fol- 
lowing day.  There  was  no  attempted  ap- 
peal irom  the  Judgment  Tbe  court  denied 
the  motion  for  a  new  trial  August  19,  1914, 
and  notice  of  appeal  from  said  order  was 
filed  October  16, 1914,  having  been  served  up- 
on tbe  attorneys  for  re^xaidents  on  some 
earlier  day  of  the  aame  month.  Following 
the  clerk's  certificate  to  the  Judgment  roll  In 
the  printed  transcript  before  us  are  50  pages 
of  matter  under  the  title  "Bill  of  Excep- 
tions," purporting  to  be  an  assignment  of 
errors  and  specifications  ot  the  jtarticulars 
of  insufficiency  of  evidence.  This  bill  does 
not  purport  to  have  been  signed  by  an  attor- 
ney, settled  by  any  Judge,  nor  formally  filed 
in  tbe  action.  It  is  followed  by  that  whitA 
apparently  la  a  reproduction  of  a  document 
fully  entitled  In  the  action  and  bearing  the 
deslgnatlcm  "Statement  on  Motion  for  New 
Trial."  This  seems  to  be  a  statement  of  the 
testimony  received  at  tbe  trial  and  the  pro- 
ceedings thereon.  It  covers  more  than  400 
pages  of  tbe  printed  transcript.  Counsel  for 
respondents  stipulated  on  April  10,  1914,  that 
it  was  a  true  and  correct  "bill  of  exceptions" 
which  might  be  settled  by  the  court  It  pur- 
ports to  have  been  settled  "within  the  time 
and  as  required  by  law"  and  bears  tbe  name 
of  Hon.  E.  P.  Unangst,  Judge  of  the  superior 
court,  under  date  of  April  11,  1914.  There 
appear  to  have  been  two  filing  marks  on  this 
document,  for  the  printed  copy  shows  that  it 
was  Indorsed  as  flled  April  23,  1914,  and 
March  4,  1915. 

[2,  3]  If  we  regard  the  printed  transcript 
alone  these  indorsements  create  an  ambiguity 
which  we  must  settle  against  the  party  seek- 
ing to  establish  error.  It  is  Impossible  to 
tell  when  the  documents  were  filed  or  when 
either  of  tbem  received  tbe  clerk's  indorse- 
ment. While  tbe  term  "bill  of  exceptions" 
is  used  in  the  order  of  settlement.  It  Is  not 
dear  whether  that  order  refers  to  the  docu- 
ment so  entitled  or  to  tbe  one  designated  as 
"Statement  on  Motion  for  New  Trial."  The 
location  of  the  copy  of  this  order  would  In- 
dicate, however,  that  it  was  meant  to  apply 
only  to  the  latter  paper,  and  that  therefore, 
there  is  no  authenticated  bill  or  statement 
containing  any  specifications  of  error.  But  In 
any  view  of  the  matter  we  are  bound  to  take 
official  cognizance  of  the  fact  that  Judge  Uo- 
angst  retired  from  office  In  January,  1915, 
and  that,  therefore,  if  the  last  filing  mark 
was  the  correct  one,  there  was  no  record  on 
file  wh«i  he  denied  the  motion  for  a  new 
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trlaL  Upon  mcb  c  ctmcIuBlon  we  would 
hare  do  qwidScBtionB  of  error  liefore  ns  np- 
oa  whltHi  we  coDld  act,  and,  thwefore,  coold 
do  notblng  bat  affirm  the  order  for  want  of 
a  proper  record. 

If  we  inspect  the.  affidarlts  and  sUpula- 
tlm  of  facts  filed  upon  the  motion  to  affirm, 
the  real  history  of  the  record  becomes  clear. 
Both  the  proposed  "BiU  ef  Exceptions"  and 
the  proposed  "Statement  on  Motion  for  New 
Trial"  were  served  hj  copies,  nnd»  one  cov- 
er, upon  counsel  for  ret^ondents.  Subse- 
quently the  proposed  "BIU"  was  left  by  the 
clerk:  upon  the  desk  of  one  of  the  Judges  of 
Santa  Barbara  county,  and  the  "Statement** 
was  sent  to  Jodge  Unangst  at  San  Ituis  Obis- 
po after  counsel  had  agreed  to  certain 
amendments  and  the  sMd  amendments  had 
been  Inserted  In  an  engrossed  bill  and  a  cer- 
tificate of  the  correctness,  rtgned  1^  connsd, 
had  been  attached  thereto.  This  document, 
as  engrossed,  submitted  to  the  Judge  and  ap- 
proved by  blm  did  not  contain  the  matter  in- 
cluded in  the  original  docoment  called  a 
"Bill  of  Exceptions."  In  other  words,  the 
Judge  never  had  before  him  the  spedflcations 
of  error  and  of  Insuffidency  of  erldence,  be- 
cause  the  missing  paper  was  not  discovered 
by  the  cl«rk  until  Im^  after  the  Judge's 
term  of  office  had  expired.  He  denied  the 
motion  Ua  new  trial  an  August  19,  1914. 
The  record  then  before  him  contained  noth- 
ing amoontinf  either  In  form  m  anbstance 
to  specifications  of  emnrs  of  law  or  insuffi- 
ciency of  evidence  After  discorery  of  the 
missing  paper  and  after  the  termination  of 
Judge  Unangst'a  term  of  office,  in  March,  1916, 
he  made  an  order  amending  the  statement 
on  motion  for  new  trial  by  adding  thereto 
the  spedflcatlons  of  error  and  insufficiency 
in  form  as  contained  in  the  proposed  "Bill  of 
Exceptions"  originally  8aved«on  counsel  for 
plalntlirs.  This  he  did  after  receh»t  of  a  let- 
ter from  the  attorney  for  appellants  contain- 
ing the  statement  that  the  paper  had  been 
omitted  Inadvertently  from  the  engrossed 
UU.  This  letter  was  indorsed  by  I*  A.  Lew- 
Is  with  the  names  of  attorneys  for  respond- 
aits,  but  it  appears  1^  affidavit  that  he  acted 
under  a  misapprehension  r^rdlng  the  con- 
tente  of  the  letter,  and  that  he  had  no  au- 
thority to  represent  respondents  or  their 
counsel.  Subsequently  the  new  filing  mark 
was  made. 

[4]  Whether  we  act  upon  the  record  con- 
tained In  the  transcrlJH  or«^rd  the  docu- 
ments filed  on  motion  to  affirm  as  still  be- 
fore the  court  and  available  in  the  prepara- 
tion of  an  opinion,  the  result  Is  the  same. 
The  order  must  be  sustained.  The  former 
Judge  could  make  no  order  Id  diminution  of 
the  record  even  if  counsel  for  the  parties 
stipulated  that  be  might  do  so.  Jurisdic- 
tion may  not  be  conferred  by  stipulation. 
He  was  utterly  without  i>ower  in  the  prem- 
ises. 

In  affirming  the  order  for  the  reasons 


above  set  forOi,  we  act  the  more  readily  be- 
cause we  have  carefully  read  the  briefs,  and 
upon  examination  of  the  case  find  tiie  con- 
tentions o£  appelant  without  merit. 
The  order  Is  affirmed. 

We  concur:  VIOTOB  EL  SHAW,  Judge 
pro  tern.;  WILBUB,  J. 


COOFEB  et  al.  v.  HT7NTINGT0N  et  al. 
HELUfAN  COMMERCIAL  TRUST  &  SAV- 
INGS BANE  V.  COKDON  et  aL 
{L.  A.  4181,  4182.) 
(Supreme  Court  of  California.   April  16,  1918. 
Rehearing  Denied  May  16,  1918.) 

1.  VBfitDOa  AND  Pdbosuskb  <8=>109— Bbscis- 
sioN— Failubk  of  Cossideration— Pabxiai. 

Co  NSU  VUATION. 

Where  a  flood  had  washed  away  a  sobstan- 
tlal  portion  of  land  before  partial  conaummatioii 
of  contract  of  purchase  by  payment  of  any  of 
the  purchase  price,  the  vendees  could  withdraw 
from  a  supplemental  contract  settling  a  suit  for 
resciSBloc  of  the  original  contract  of  sale  for 
false  representadooi,  though  tliey  had  taken 
possession. 

2.  Vendor  and  Pukcitaske  ^=^119— Rescis- 
sion—Estoppel. 

A  vendor  who,  by  holding  oot  promisea.  In- 
duced vendees  to  postpone  efforts  to  rescind, 
cannot  insist  on  laches  as  a  bar  to  rescission. 

3.  Vehdob  and  Pubghabeb  <s=>36(2)— Vaud- 
ITT  or  Contbact— Refbbsentations. 

Bepresnitations  amounting  to  a  promise  that 
a  water  company  by  means  of  its  improved  fa- 
cilities could  and  vould  furnish  the  vendees 
the  agreed  quantity  of  water,  would  bring  the 
case  within  the  rule  that  assurance  by  a  ven- 
dor that  land  to  be  sold  is  well  watered  daring 
the  irrigation  season,  is  not  a  mere  opinion. 

4.  Pleadino  <S=>279(4)— SurauacBNTAL  COK- 

FLAINT— NbW  MaTTEX. 

Where,  after  commencement  of  action  to  re- 
scind contract  to  purchase  land  for  false  rep- 
resentations as  to  water  supply,  about  four 
acres  of  the  ten  parchased  were  washed  away  by 
Sood,  plaintiff  was  properly  permitted  to  file  a 
supplemental  complaint  averring  such  fact;  it 
bemg  the  alleBatltm  of  new  matter  accming  aft- 
er commencement  {A  action  entitling  plaintiff  to 
additional  relief. 

Department  2.  Appeal  from  Superior 
Court,  Lofl  Angeles  County;  G.  W.  Nlcol, 
Judge. 

Action  by  Hattie  O.  Coopw  and  others 
against  H.  H.  Huntington  and  others  and  by 
the  HtiUman  Commercial  Trust  &  Saving 
Bank  against  T.  J.  Condon  and  others. 
From  the  Judgment  rendered  In  the  first  ac- 
tion, defendants  appeal,  and  tnm  the  Judg- 
ment rendered  In  tiie  second  action,  ploiutiff 
appeals.  Jndgmente  affirmed. 

Sheldon  Borden  and  George  H.  Moore,  both 
of  Los  Angeles,  for  appellants.  Kemper 
Campbell.  Frank  P.  Doberty.  W.  J.  Clark, 
Edward  E.  Leighton,  and  Leigfaton  &  Peairs, 
all  of  Los  Angeles,  for  respondents. 

METiVIN,  J.  These  two  cases  involve  sub- 
stantially the  same  questions  of  law  and 
fact,  and  will,  therefore,  be  treated  In  one 
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opinion.  The  appeals  are  from  the  Judg- 
ments. 

The  Hellman  Commercial  Trust  &  Savings 
Bank,  formerly  known  as  Merchants'  Bank& 
Trust  Company,  was  the  nominal  owner  of 
the  properties  Involved  In  both  actions, 
which  were  certain  lots  of  "tract  1292"  In 
the  San  Fernando  valley  in  Los  Angeles 
county.  This  corporation,  which  we  will 
designate  as  "the  bank,"  was  In  reality  a 
trustee  for  the  equitable  owners,  Huntington 
and  Brookins. 

The  Condon  Case.  Under  date  of  March 
25,  1912,  the  bank  entered  Into  a  contract 
with  T.  J.  Condon  for  the  sale  to  him  of  lots 
16  and  17  In  the  tract  for  $3,600,  In  four  In- 
stallments of  $875  each,  with  certain  interest 
on  deferred  payments.  The  sum  of  $75  was 
paid  by  the  vendee  at  the  time  of  the  ex- 
ecution of  the  agreement.  By  the  terms  of 
the  contract  the  bank  promised  to  grant  to 
Condon  without  cost  to  him  1%  miner's  inch- 
es of  continuous  flow  of  water,  and  "a  10- 
240  Interest  In  the  reservoir  and  complete  dis- 
tributing system."  The  water  was  described 
as  a  part  of  that  conveyed  to  the  bank  by  a 
designated  deed  of  certain  date  from  the  Te- 
Junga  Company.  The  deed  In  question  con- 
veyed to  Condon's  vendor  33  Inches  continu- 
ous flow,  subordinate,  however,  to  rights  of 
previous  purchasers  to  333  Inches. 

On  June  18,  1913,  the  bank  filed  Its  com- 
plaint to  quiet  title  as  against  Condon,  and 
one  month  later  the  vendee  served  notice  of 
rescission  of  the  contract,  and  verlSed  and 
filed  his  answer  and  a  cross-complaint.  In 
the  latter  he  prayed  rescission  of  the  agree- 
ment upon  the  ground  that  at  and  prior  to 
the  time  of  the  execution  of  tfie  contract  It  was 
falsely  r^resented.  that  the  vendee  should 
have  "a  plentlfiil  supply  of  water  for  do- 
mestic purposes.  Irrigation,  and  Are  protec- 
tion, viz.  1%  miner's  inches  continuous  flow." 
In  the  answer  the  bank  set  np  the  deed  from 
the  Tejunga  Company,  and  pleaded  laches  of 
the  vendee  In  fallli^  to  seek  resdeston  for 
more  than  a  year  after  knowledge  of  the 
facts  of  which  be  complained.  The  trial 
court  found  that  false  representatlODS  bad 
been  made  to  the  vendee,  on  which  he  relied, 
and  that  he  had  not  been  guilty  of  laches. 

Cooper  Cage.  The  bfuik  agreed  to  sell  to 
Hattle  O.  Cooper  and  her  son  Jos.  L  Cooper 
lots  31  and  82  for  $3,250  In  certain  Install- 
ments, the  Initial  payment;  whl(£h  was  made, 
being  $1,000.  The  agreement  was  dated 
May  28. 1912.  The  clauses  with  reference  to 
vrtkter  were  the  same  as  those  In  the  Condon 
contract  On  May  27, 1913,  the  vendees  serv- 
ed notice  of  rescission,  tendering  a  quitclaim 
deed,  to  the  property,  demanding,  however, 
return  of  the  $1,000  and  $800  which  they  al- 
leged bad  been  expended  by  them  in  im- 
prov^ents  on  che  land.  On  May  28th  they 
filed  thdr  complaint  in  a  suit  for  rescission 
similar  In  all  essential  particulars  to  the 
cross-oomplalnt  of  Condcx    The  Judgment 


was  in  th^r  f&vor,  and  the  findings  were 
like  those  In  the  other  case.  The  court  also 
found  that  the  improvements  made  by  the 
Coopers  were  of  the  value  of  $450,  and  that 
there  was  a  partial  failure  of  consideration 
In  two  particulars;  (1)  Because  of  the  lack 
of  a  water  supply ;  and  (2)  by  reason  of  the 
damage  done  by  a  flood  In  February,  1914. 
In  explanation  of  the  latter  finding  we 
should  call  attention  to  the  fact  that,  as  ap- 
pears from  the  record,  negotiations  for  set-' 
tlement  were  had  between  the  vendor  and 
vendees  after  the  Coopers  filed  their  com- 
plaint This  resulted  In  an  arrangement  for 
a  settlement  on  the  basis  of  a  reduction  of 
$300  In  the  purchase  price  In  favor  of  the 
vendees.  A  letter  embodying  these  terms 
was  written  by  Mrs.  Cooper  and  her  attor- 
ney and  received  the  sanction  of  the  real 
owners  of  the  land.  A  check  for  the  amount 
of  the  agreed  initial  Instailinent  under  this 
new  alleged  contract  of  sale  was  sent,  but 
payment  thereon  was  stopped  for  the  reason, 
as  It  appears,  that  a  flood  had  washed  away 
the  soil  from  a  substantial  portion  of  the 
land  descril}ed  in  the  contract  The  alleged 
agreement  embodied  in  the  letter  and  Its  in- 
dorsement, which  latter  was  made  in  Febru- 
ary, 1914,  was  set  up  by  supplemental  an- 
swer, to  meet  the  allegations  of  a  supple 
mental  complaint  filed  by  the  Coopers. 

[1]  We  are  of  the  opinion  that  before  pac^ 
tlal  consummation  of  this  contract  by  a  pay- 
ment of  any  of  the  purchase  price  under  It; 
the  Coopers  were  in  a  petition  to  withdraw 
from  it  Without  reviewing  the  testimony  in 
detail,  It  Is  sufficient  to  say  that  before  pur- 
chase of  the  properties  by  the  Coopers  and 
Condon,  the  vendor  and  its  representatives 
assured  them  that  there  was  and  would  con- 
tinue to  t)e  a  cijnstant  supply  of  water  to  the 
amount  Indicated  by  the  contracts  of  sale. 
They  were  told  that  there  was  an  abundance 
of  water,  and  that  In  Tejonga  Canyon  thers 
was^a  dam  and  reservoir,  with  ample  supply 
of  water  to  irrigate  all  San  Fernando  valley. 
The  evidence  amply  Justified  the  finding  of 
the  court  "that  at  times  there  was  not  suffi- 
cient watOT  for  domestic  nse^  and  there  has 
never  been  sufficient  water  for  irrigatlfm  at 
all  times  of  the  year  when  irrigation  was 
necessary  for  the  raising  of  crops." 

[2]  But  appellants  Insist  that  even  conced- 
ing these  representations  to  have  t>een  made^ 
the  proof  of  la<!Bes  in  each  case  is  so  clear 
that  the  respondents  must  be  held  to  have 
accepted  their  contracts  in  spite  of  the  scar* 
city  of  water,  and  that  they  were  not  in  po- 
sition to  rescind  because  each  was  in  defiinlt 
In  payments  due  under  the  respective  lucree- 
ments  when  the  notices  of  rescission  were 
given.  Undoubtedly,  the  vendees  realized 
that  they  were  not  getting  the  water  supply 
promised  by  the  vendor  and  Its  agents,  and 
if  nothing  had  been  done  further  by  Con- 
don and  the  Coopers  there  would  have  been 
reason  for  a  conclusion  that  they  were  bar* 


Digitized  by 


CU.) 


ADAMS 


ANTHOmr 


693 


red  by  laches  from  seeking  relief.  But  tbere 
was  ample  evidence  to  the  eCfe<?t,  and  the 
trial  court  found,  that  the  purchasers  were 
given  assurances  from  time  to  time,  and  that 
these  promises  Induced  them  to  remain  upon 
the  properties,  and  to  endeavor  to  cultivate 
the  land.  For  example,  it  was  In  testimony 
that,  at  a  meeting  on  the  tract  In  July,  1912, 
Mr.  Huntington,  one  of  the  owners,  said  that 
given  a  little  more  time  th^  would  supply 
water  to  the  vendees.  Dr.  Hanson,  the  presi- 
dent of  the  water  company,  said  all  th^ 
wanted  was  a  little  time  and  plenty  of  water 
would  be  supplied.  These  promises  were  giv- 
en from  time  to  time,  not  only  before  this 
litigation,  but  the  alleged  compromise  with 
the  Coopers  was  induced  by  representations 
made  by  Mr.  Huntington  and  others,  that  Im- 
provements In  the  water  system  then  being 
made  wonld  insure  a  bonntlfnl  supply  of  wa- 
ter. Under  these  drcnnutances  there  is 
ronch  fbrce  in  the  argument  of  respondents 
that  the  conduct  of  the  vendor  e8t(^^>ed  that 
corp<Hration  and  all  wlu>  are  Interested  with 
It  from  setting  up  the  defense  of  laches  on 
the  part  of  the  vendees.  The  bank,  after 
holding  out  such  promises,  and  thereby  in- 
dnclng  the  vendees  to  postiione  any  efforts  to 
rescind  the  agreements,  may  not  subject  the 
said  vendees  to  injury  by  disappointing  the 
expectations  on  which  they  acted.  Oarpy  v. 
Dowdell.  US  CaL  tfrr.  686.  47  Pac.  605. 

[t]  Appellants  cite  such  cases  aa  Owea  v. 
Pomona  Land  &  Water  Co.,  131  Cal.  680,  63 
Pac.  860,  64  Pac.  263,  In  which  It  was  held 
that  where  water  shares  were  sold  with  cer^ 
tain  land,  the  prediction  hy  agents  of  the 
vendor  that  wells  furnishing  the  water  would 
always  yield  as  abundantly  as  they  were 
then  providing  was  but  an  expreMion  of 
opinion  in  the  absence  of  any  gnaranty  that 
the  supply  of  watN*  would  be  permanent 
There  la  nothing  in  that  authcHrity,  or  in  the 
other  caaes  dted,  which  la  In  conflict  with 
the  conclusion  reached  by  the  court  in  this 
case.  In  the  contract  now  befbre  us  the 
grantor  promised  a  definite  quantity  of  wa- 
ta,  and  the  representations  made  to  the 
vendees  were  not  mere  matters  of  opinion, 
but  amounted  to  promises  that  the  water 
company  by  means  of  Its  improved  facilities : 
could  and  would  furnish  the  agreed  quantity 
of  water.  The  facts  In  this  case  bring  It 
within  the  rule  announced  in  such  authori- 
ties as  Hill  V.  Wllsfm,  88  CaL  &2,  95,  25  Pac. 
1105,  to  the  effect  that  assurance  by  a  ven- 
dor that  the  land  to  be  sold  Is  well  watered 
during  the  Irrigation  season  la  not  the  mere 
utterance  of  an  opinion.  See,  also,  Tracy  t. 
Smith,  165  Pac  535. 

[4j  Complaint  Is  made  by  appellant  that 
tbere  was  grave  error  committed  In  permit- : 
ting  the  Coopers  to  file  a  supplemental  com- 
plaint. By  this  pleading  It  was  averred  that 
about  the  20th  or  21st  of  February,  1914,  the 
otnuldOTatlon  for  the  contract  failed  In  a  ma- 


terial respect  because  the  soil  of  atwnt  four 
acres  of  the  ten  which  the  Coopers  had  con- 
tracted to  purchase  was  washed  away  and 
destroyed  by  flood  waters.  This  is  surely 
the  allegation  of  new  matter  occurring  after 
the  commencement  of  the  original  action,  en- 
titling the  plaintiffs  to  additional  relief,  and 
we  think  a  supplemental  complaint  was  prop- 
er under  the  circumstances.  Melvln  v.  E.  B. 
&  A.  L.  Stone  Co.,  7  Cal.  App.  824,  326,  94 
Pac.  880.  By  Ita  answer  appellant  empha- 
sized the  fact  that  the  relations  of  the  liti- 
gants had  altered  after  the  commencement 
of  the  action  by  pleading  an  all^d  new  con- 
tract made  by  way  of  compromise. 

But  it  Is  argued  that  the  loss  caused  by 
the  washing  away  of  tbe  soli  must  fall  on  the 
Coopers  (so  appellant  contends)  because  they 
had  received  the  consideration  by  being  per- 
mitted to  occupy  the  premises  prior  to  the 
flood.  In  this  behalf,  aiH:>eUant*s  counsel 
cite  langnage  from  Conlln  v.  Osbom,  161  CaL 
6S8,  120  Pac.  756,  in  which,  in  analyzing 
tbe  opinion  In  Smith  v.  Phcenlx  Insurance 
Co.,  91  Cal.  330,  27  Pac.  738,  13  L.  R.  A.  476, 
25  Am.  St  Rep.  101,  we  said  that  the  court 
had  there  adopted  tbe  rule  that: 

"Tbe  destruction  by  fire  of  balldings  on  prop- 
erty in  the  vendor's  possession  prior  to  the  date 
fixed  for  the  payment  of  the  porchise  price  and 
the  conveyance  of  the  title  defeats  the  vendor's 
right  to  compel  performance  on  the  part  of  tbe 
Intending  purchaser  ander  tbe  contract." 

But  that  did  not  amount  to  a  decision  that 
under  no  contract  may  there  be  a  failure  of 
consideration,  of  which  a  vendee  in  posses- 
sion may  avail  himself.  Indeed,  in  the  very 
case  of  Smith  v.  Phoenix  Insurance  Co.,  su- 
pra, dted  by  appellant,  the  court  referred 
with  approval  to  Thompson  v.  Gould,  20 
Pick.  (Mass.)  134,  wherein  a  vendee  In  pos- 
sesion who  had  paid  tbe  whole  purchase 
price,  recovered  the  money  because  of  de- 
struction by  fire  of  a  material  part  of  the 
consideration  before  any  conveyance  had 
been  tendered. 

No  other  matters  discussed  In  the  briefs 
require  analysis. 

Judgments  are  affirmed. 


We  concur:  WILBUR,  J.;  VICTOR  E. 
SHAW,  Judge  pro  tern. 


ADAMS  V.  ANTHONT.    (L.  A.  4204.) 
(Snprone  Court  of  California.  April  16,  1918.) 

1,  Sales  ^=9479(2) — Right  or  Possession  or 
Pbopebty— Conditional  Sales— Leases. 

An  owner  of  an  automobile  wbo  has  leased  it 
(or  a  certain  sum,  payable  monthly  in  instell- 
mentB,  with  an  optioD  of  purchase,  the  contract 
providing  that  in  case  of  default  in  any  payment 
the  lessor  may  retake  possession  is  on  mich  de- 
fault, entitled  to  take  and  retain  possession  of 
the  automobUe:  tbe  right  of  tiie  lessor  thereto 
being  entirely  dependent  on  the  contract 

2.  Sales  ®»479(11)  —  Oonstedction  —  Oow- 
CUBBENT  Rights. 

Where  a  contract  for  tbe  lease  of  an  aato- 
mohtle  provided  that  open  drfavlt  tbe  lessor  was 
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ttititled  to  retake  powearicm,  and  that  aneli  re- 
taking of  poesessfon  ahonld  not  relieve  th«  lessee 
from  the  payment  of  any  som  due,  the  prosecu- 
tion by  the  lessor  of  an  action  on  the  lessee's 
overdue  notes  given  under  the  contract  did  not 
affect  the  leswr'a  right  of  possession,  the  right 
to  retake  poBBeasion  and  to  sue  for  deferred  pay- 
ments being  concurrent  and  not  alternative. 

Department  1.  Appeal  firom  Superior 
Court,  Lob  Angelw  County;  Curtis  a  Leg- 
erton^  Judge. 

Action  by  U  S.  Adams  against  E.  C.  An- 
thony, doing  business  under  the  style  and 
firm  name  of  California  Motor  Company. 
Judgment  tor  plaintiff,  and  defendant  ap- 
peals. Bevened. 

E.  W.  Freeman.  A.  D.  Laughlin  and  Paul 
N.  Nourse,  aU  of  Los  Angeles,  for  appellant 
Jones  &  Evana  and  Sfonta  Uoore,  all  of  Los 
Angeles,  tot  reqwndent. 

SLOSS.  J.  The  defendant  appeals  a 
ju^ment  decl&rlng  that  plaintiff  is  mtitled 
to  Uie  possessiMi  ot  a  certain  ant<HuobUe 
truck. 

On  Jam  15.  1914,  the  parties  entered  into 
a  wxittoi  agreement  concerning  the  truck, 
which  was  then  the  property  of  the  defend- 
ant. By  the  terms  ot  the  wrltii^  Aiitbony 
leased  the  truck  to  Adams  for  the  term  of 
12  months,  for  a  rental  of  $3,789,  <tf  which 
$1^00  was  paid  at  the  tlme»  and  the  balance 
was  made  payable  In  monthly  instaUments. 
for  wbidk  Adams  gave  his  promissory  notes. 
It  was  stipulated  that  in  default  In  payment 
of  any  of  the  rmtal.  the  lessor  might  at  bis 
option  terminate  the  lease  by  written  notice 
to  the  lessee,  whereupon  the  lessee  should 
lose  all  right  to  possession  of  the  automcdille 
and  the  right  to  purchase  it,  and  the  lessor 
should  be  entitled  to  possession ;  "but  It  Is 
agreed,"  so  the  writing  proceeds,  "that  such 
termination  of  tills  lease  shall  not  release 
the  lOBsee  from  the  payment  of  any  sums  due 
lessor  up  to  and  including  the  day  of  such 
termination."  lime  was  made  of  the  essence 
and  It  was  provided  that  any  default  by  the 
lessee  «honld  release  the  lessor  ttom  all  ob- 
ligations to  further  lease  the  ant(xn<rt)lle, 
and  the  lessee  should  forfeit  all  rights  Oiare- 
tOL  In  the  eroit  of  full  performance  by  the 
lessee  at  the  times  specified,  he  was  given 
the  right,  ''within  thtee  days  thereafter." 
to  pnichaae  the  automobile  for  $1.  There 
were  othec  proristons,  not  necessary  to  be 
set  torfb  here.  Poniuant  to  this  contract, 
the  plaintiff  was  glren  possession  of  the 
maidilne.  He  d^ulted  In  tlie  payment  of 
tbo  first  two  Installments,  of  |160  each,  due 
on  July  IS,  and  August  IS,  1914.  Hie  def«id- 
ant  gave  him  notice  of  termination,  and 
took  posseiBidon  of  the  automobile.  Thereaft- 
er be  commeiced  salt  on  ttie  two  notes  givoi 
for  these  installments  and  recovered  Judg- 
ment. 

[1, 2]  On  these  facte,  which  are  undisput- 
ed, judgment  In  this  case  should  have  gone 


in  fiiTor  of  the  defendant  The  agreement 
shows  in  every  line  the  effort  of  the  drafts- 
man to  give  to  the  transaction  the  form  and 
diaracter  of  a  lease.  We  need  not  stop  to 
ccmslder  how  far  this  effort  was  snocessfnL 
Whether  the  writing  be,  tn  contempla- 
tion, a  contract  of  lease  or  one  of  conditl<nial 
sale,  the  plaintiff  must  rest  his  claim  of  pos- 
session upon  its  terms  alone.  By  the  ex* 
press  provisions  of  the  Hgreement  he  was  en- 
titled to  possession  only  so  long  as  he  com- 
piled with  bis  obligation  to  pay  the  Install- 
ments upon  the  dates  when  they  fell  due. 
Falling  in  this,  the  defendant  was  entitled 
to  retake  the  property,  of  which  he  was  and 
remained  the  owner.  The  prosecution  of  an 
action  on  the  overdue  notes  did  not  affect 
the  right  of  p(»session,  since,  as  we  have 
seen,  the  parties  exprc^y  stipulated  that 
the  termination  of  the  lease,  or  agreement, 
should  not  relieve  the  plaintiff  from  the  ob- 
ligation to  pay  any  sums  then  due.  In  su- 
ing on  the  notes,  while  still  retaining  posses- 
sion of  the  automobile,  the  defendant  was 
merely  exercising  rights,  whidi,  under  the 
agreement,  were  concurrent  and  not  alterna- 
tive. The  rules  governing  the  decision  are 
declared  in  Muncy  v.  Brain,  168  Cal.  300, 110 
Pac.  945,  which,  in  Its  essential  aspects.  Is 
not  distinguishable  from  the  case  at  bar. 
The  Judgment  Is  reversed. 

We  concur:  SHAW.  J.  ;^IOHABI>S,  Judge 
pro  tern. 


HOOD  T.  BEKINS  TAN  &  8TORAOB  CO. 

(L.  A.  4192J 
(Supreme  Court  of  California.  April  IS.  1918.) 

1.  Evidence  •8=»366<S)  —  Disnucnoir  or 
Goods— Value. 

In  an  acUon  to  recover  the  value  of  goods 
destroyed  in  storage,  evidence  that  defendant 
had  inserted  an  advertisement  in  a  telephone 
directory  stating  tliat  its  warehoosea  were 
fireproof  was  properly  admitted  as  corroborat- 
ing plaintififa  evidence  of  the  existence  of  a  coo- 
tract  whereunder  defendants  were  to  have  stor- 
ed the  goods  In  a  fireproof  d^Kwltory. 

2.  Appeal  akd  Bbbos  «se»1010<l)— Bitxbw— 
Questions  or  Fact. 

Where  in  an  action  for  damages  to  property 
the  only  evidence  of  value  was  that  of  plaintiff, 
the  court  on  appeal  wilt  not  disturb  finding  of 
court  based  on  such  evidence. 

3.  Evidence  «s»474(19)— Value. 

In  an  action  to  recover  the  value  of  gooda 
destroyed  while  in  storage,  the  owner  was  com- 
petent to  testify  as  to  the  value  of  the  goods. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  S.  E.  Crow, 
Judge. 

Action  by  Edith  C.  Hood  against  the  Be- 
klns  Van  &  Storage  Company.  From  a  Judg- 
ment for  plaintitr  and  a  denial  of  a  new 
trial,  defendant  appeals.  Affirmed. 

R.  T.  Llghtfoot,  of  Los  Angeles,  for  appel- 
lant. Bh^rd  &  Aim,  of  Los  Angeles,  Shep- 
ard.  Aim  ft  Swenson,  and  Francis  H.  Bolaod, 

of  San  Francisco,  for  respondent 
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VICTOR  B.  SHAW,  Judge  pro  tern.  Plain- 
tiff sued  to  recover  the  value  of  certaiJi 
bousehold  goods  which  under  an  alleged  ex- 
press contract  made  with  defendant  were 
to  have  been  by  It  stored  In  a  fireproof  depos- 
itory for  a  compensation  agreed  upon.  Hie 
goods  were  stored  In  a  nonfireproof  building, 
wherein  a  Are  occurred  which  destroyed  the 
same.  The  court  found  the  contract  was 
made  as  alleged  by  plaintiff,  and  that  the 
Value  of  the  goods  deposited  was  the  sum  of 
Jl,500,  for  which  judgment  was  rraidered  In 
favor  of  plaintiff,  and  from  which,  and  an 
order  denying  Its  motion  for  a  new  trial,  d&- 
fendant  aE^als. 

[1]  It  appears  that  defendant  had  Inserted 
In  a  telephone  directory  an  advertisement 
that  It  was  engaged,  among  other  things,  In 
the  business  of  storing  household  goods  and 
furniture  for  compensation,  and  that  Its 
warehouses  and  storage  rooms  were  fireproof, 
the  effect  of  which  was  well  calculated  to 
lead  customers  and  persons  dealing  with  It 
to  believe  that  It  was  not  oaly  prepared  to, 
but  did,  store  the  goods  consigned  to  It  by 
cu8t(»n««  In  fireproof  depositories.  It  hav- 
ing been  made  to  appear  that  plalntUTs  Ageat, 
prior  to  maldng  the  alleged  agreement,  had 
read  this  advertisement,  the  same  was,  over 
defendant's  objection,  admitted  In  evidence. 
There  was  no  error  In  this  ruling.  While  the 
action  was  based  upon  an  alleged  express  con- 
tract. In  support  of  which  direct  evidence  was 
offered,  nevertheless,  as  stated  In  I^ch  t. 
Beklns  Van  &  Storage  Co.,  81  GaL  App.  68, 
168  Pac.  S22,  wherein  a  Uke  qoeadon  was  In- 
volved: 

"The  admission  of  evidence  showing  repre- 
sentations by  advertisemeDts  and  printed  mat- 
ter, to  the  effect  that  the  defendant  had  at  Its 
disposal  fireproof  warehouses  and  offered  to  cus- 
tomers to  fttmish  storage  of  that  kind,  was  with- 
out error,  as  it  tended  to  corroborate  the  evi- 
dence given  by  plaintiff  ae  to  the  express  con- 
tract made  and  found  by  the  court" 

it,  3]  The  only  evidence  offered  touching 
the  question  of  the  value  of  the  goods  de- 
stroyed was  that  of  plaintiff  herself.  Ap- 
pellant Insists  not  only  that  she  failed  to 
qualify  as  a  witness  competent  to  testt^  upon 
the  subject,  but  that  her  testimony  was  so 
uncertain  and  contradictory  that  it  was  not 
entitled  to  any  weight  whatsoever  In  consid- 
ering the  question.  The  value  of  her  evidence 
and  weight  thereof  was  a  question  for  the 
determination  of  the  trial  judge.  Her  testi- 
mony, however  uncertain  and  contradictory, 
was  nevertheless  the  only  evidence  offered 
bearing  upon  the  subject,  and  since  it  satis- 
fied the  trial  judge  that  the  value  of  the 
goods  alleged  In  the  complaint  to  be  worth 
upwards  of  $3,000  was  in  fact  |1,500,  It  is 
not  the  province  of  this  court,  upon  a  review 
thereof,  to  determine  otherwise.  As  to  the 
other  objection,  namely,  that  she  was  not  qual- 
ified to  testify,  Mr.  WIgmore,  In  his  work  on 
Evidence  (section  716),  In  discussing  the  sub- 
ject, says: 


The  general  test,  that  any  one  familiar  with 
the  values  In  question  may  testify,  is  liberally 
applied,  and  with  few  attempts  to  law  down 
dialled  minor  tests.  The  owner  of  an  article, 
whether  he  is  generally  familiar  with  such 
values  or  not,  ought  certainly  to  be  allowed  to 
estimate  its  worth:  the  weight  of  his  testimony 
(which  often  would  be  trifling)  may  be  left  to 
the  jury." 

And  In  Elrsteln  v.  Beklns  Van  A  Storage 
Ca,  27  GaL  App.  S86,  ISO  Paa  899,  where  the 
court  was  considering  the  point  here  made 
In  a  dmllar  case.  It  was  said: 

"It  was  for  the  trial  court  to  determine  wheth- 
er the  witnesses  were  qualified  to  testify  as  to 
the  value  of  the  articles,  and  there  is  nothing 
disclosed  by  the  record  which  would  justify 
this  conrt  in  setting  aside  Its  ruling  In  permit- 
ting the  testimonr,  objectiofis  to  which  went  to 
the  weight  rather  than  to  the  competency  of  the 
evidence." 

To  like  effect  Is  Wlllard  v.  Valley  Gas  A 
Fuel  Co.,  171  Cal.  8,  161  Pac.  286. 

In  our  opinion,  the  three  cases  above  cited 
are  decisive  of  the  qaestt^ms  presented  up<m 
this  appeal. 

The  Judgment  and  order  are  affirmed. 

We  concur:  WIIiBUR,  j.;  H£LyiK,  J. 


ASBBEZ  T.  BLISS  et  al.   (U  A,  4162.) 

(Supreme  Court  of  CaUfomia.  April  15, 1918.) 

L  Tkial  4t»343— VEBDicr— Waiveb  or  De- 
fects. 

In  an  action  wherein  defendant  filed  cross- 
complaint  against  plaintiff  and  another,  defend- 
ant waived  defects  ia  a  verdict  which  did  not 
mention  the  cross-defendant  and  was  in  improp- 
er form  as  to  an  item,  where  defects  were  not 
called  to  attention  of  the  court  before  the  jury 
was  discharged  as  authorized  by  Code  Civ. 
Proe.  i  618. 

2.  Appeal  and  Ehbob  «=5l070a)— Hakmless 
Ebroe, 

Where  a  judgment  in  favor  of  plaintiff  was 
noceesanly  a  finding  in  favor  of  a  cross-defend- 
ant and  the  plaintiff  on  a  cross-complaint,  the 
defendant  cannot  complain  that  the  verdict  did 
not  mention  bis  cross-action. 

3.  Appeal  and  Erbob  *=»1033(8)— Haemlkbb 
£bbob— Auendino  Vebdict. 

A  party  is  not  aggrieved  by  an  amendment 
of  a  verdict  which  decreases  his  liability  and 
reduces  the  amount  of  the  Judgment  against 
him. 

Department  1.  Appeal  from  Superior 
Court,  Lob  Angeles  County;  Frederick  W. 
Houser,  Judge. 

AcUon  by  E,  Asebez  against  R.  L.  Bliss. 
Defendant  answered  and  brought  cross-ac- 
tion against  plaintiff  and  Alvln  Hitchcock. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Guy  E.  Maurice,  of  Los  Angeles,  for  ap- 
pellant C.  P.  Eaetzel,  of  San  Luis  Obispo, 
and  Hart  &  Cunningham,  of  Los  Angeles, 
for  respondents. 

RICHARDS.  Judge  pro  tem.  In  this  ac- 
tion the  plaintiff  brought  suit  to  recover  the 
purchase  price  of  78  cattle  alleged  to  have 
been  sold  and  delivered  to  the  defendant  R. 
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I*  Bliss  and  tor  whldi  he  pnnnlsed  ana  i 
agreed  to  pay  plaintiff  $3,527^,  of  whicfa 
only  tbe  sum  of  fSOO  has  been  paid.  The 
defendant  Bliss  appeared  and  filed  what  he 
denominated  an  "amende  cross- complaint 
and  second  and  separate  answer,'*  In  wUdi 
he  designated  one  Alrin  Hltduwdc  as  a  cross- 
defendant,  and  th&a.  proceeded  to  set  np  In 
several  counts  what  he  (Oaimed  to  be  the  real 
transaction  between  himself  and  plaintiff  and 
Hltdicock.  In  one  of  these  counts  he  alleged 
that  plaintiff  and  Hitchcock  were  partners. 
In  another  be  averred  that  plaintiff  was 
merely  the  agent  of  Hitdicock,  who  was  the 
principal  In  the  transaction  set  forth  in  his 
said  pleading,  bi  all  of  these  counts  tbe 
defendant  averred  that  the  agreonent  be- 
tween the  parties  was  different  from  that 
sued  on  by  tbe  plaintiff,  and  that  from  its 
alleged  breach  the  defradant  was  entitled 
to  recover  a  large  amount  of  damages  from 
both  tbe  plaintiff  and  Hltdicock.  Upon  tbe 
aung  of  this  pleading  the  cause  was  set  for 
trial  and  proceeded  to  trial  without  any  or- 
der of  court  or  other  action  of  the  parties 
bringing  In  said  Hitchcock  as  a  party  there- 
to. The  record  does  not  disclose  that  he  was 
ever  served  with  the  cross-complaint,  nor 
that  he  ever  made  any  answw  thereto,  al- 
though the  Judgment  recites  hla  appearance 
by  counsel  at  the  trial.  The  cause  was  tried 
before  a  Jury.  No  special  verdict  upon  any 
of  the  Issues  was  requested,  and  the  Jury, 
havlnx  been  Instructed  by  the  court,  retired 
and  presently  returned  a  general  verdict  la 
the  following  words: 

"We,  the  Jury  in  the  above-entitled  action, 
find  for  the  plaintiff,  and  assess  the  damages 
against  defendant  R.  L.  Bliw  in  the  snm  of 
$3,027.23,  plus  the  3  per  cent,  deducted  as 
ahrinkafte  from  said  last  shipment  together  with 
interest." 

To  the  form  of  tbe  verdict  as  thus  ren- 
dered the  defendant  Bilss  made  no  objection 
at  the  time  of  Its  rendition,  nor  did  he  make 
any  request  of  the  court  that  the  Jury  be 
directed  to  make  any  finding  upon  the  Issues 
tendered  In  his  pleading,  nor  did  he  request 
that  the  cross-defendant  Hitchcock  be  named 
In  said  verdict,  nor  that  as  to  blm  the  Jury 
should  return  a  verdict. 

[1]  If  the  verdict  was  defective  In  these 
respects,  it  was  the  duty  of  the  defendant 
Bliss  to  have  called  the  attention  of  the  court 
to  such  defects  before  the  Jury  was  dis- 
charged in  order  that  It  might  retire  and 
correct  Its  verdict.  The  Code  provides  for 
this  procedure  (Code  Clv.  Proc.  8  619).  and 
by  falling  to  avail  himself  of  It  the  defend- 
ant Bliss  must  be  held  to  have  waived  the 
defects,  If  any  such  existed,  In  this  verdict 
Van  Damme  v.  McGlUvray  Stone  Co.,  22Cal. 
App.  191,  133  Pac.  995  ;  Benson  v.  S.  P.  Co. 
(decided  March  20, 1918),  171  Pac.  948. 
^  [2]  We  are  not,  however,  to  be  understood 
as  deciding  that  the  verdict  was  defective  In 
the  respects  urged  by  the  appellant  and 


which  forms  his  main  contention  upon  this 
appeal.  The  actl(m  was  upon  a  transactiim 
for  the  sale  of  cattle  by  plaintiff  to  the  de* 
fendant  Bliss.  The  agreement,  It  Is  admitted 
by  the  defendant  BUss,  was  made  by  bim 
with  the  plaintiff,  Asebes,  His  contention* 
however,  was  that  Its  terms  were  oOier  tbaa 
those  asserted  by  the  latter  in  Ills  complaint, 
and,  further,  Umt  Asebez  was  either  a  par^ 
ner  of  Hitchcock's  or  was  bis  agent  in  enter- 
ing into  the  agreouent  Upon  the  defend- 
ant's own  theory  of  tlie  case  he  could  have 
had  no  rfflnedy  against  either  Asebes  or 
Hitchcock  If  the  plaintiff  succeeded  In  sus- 
taining the  averments  of  the  onnplaint  as  to 
the  terms  of  tlie  contract  between  them.  The 
verdict  of  the  Jury  In  the  plalntUTs  favor  and 
for  the  amoimt  sued  for  In  his  complaint  is 
of  necessity  a  finding  against  the  defendant 
Bliss  upon  the  averments  In  his  cross- com- 
plaint, and  heuce  necessarily  a  finding  that 
no  cause  of  action  existed  in  his  favor 
against  either  Asebez  or  Hitchcock.  For 
both  of  the  foregoing  reasons  therefore  the 
appellant  cannot  here  be  held  to  complain. 

[3]  The  appellant  makes  the  further  con- 
tention that  the  trial  court  committed  an  er- 
ror In  granting  the  plaintiff's  motion  made 
after  the  discharge  of  the  Jury  and  entry  of 
the  Judgment  to  amend  the  verdict  and  Judg- 
ment by  striking  therefrom  the  words  "plus 
the  3  per  cent,  deducted  as  shrinkage  from 
said  last  shipment,  together  with  interest" 
The  elimination  of  these  words  frwn  the  ver- 
dict and  Judgment  bad  the  effect  of  decreas- 
ing the  defendant's  liability  and  reducing 
the  amount  of  tbe  Judgment  against  him, 
and  to  that  extent  was  an  order  In  his  fa- 
vor. He  was  not  therefore  aggrieved,  and 
hence  cannot  question  the  propriety  of  the 
court's  action  in  that  regard  upon  this  ap- 
peal. 

Judgment  and  order  afilrnied. 

We  concur:    SLOSS,  J.;  SHAW.  J. 


GERABDI  T.  BOMOFF  et  aL   (LA.  4137.) 

(Supreme  Court  of  California.  April  16,  191&) 

TbEAI.  «a»260(l)— tlNBIBUCTIONS— REQCKsrs. 

Where  instructions  given  fully  and  fairly 
informed  the  jury  as  to  the  legal  rights  and 
duties  of  the  respective  parties  and  embodied 
defendants'  theory  of  the  case  it  was  not  er> 
ror  to  rofoae  defendants'  requested  instmcttooa 
thereon. 

Department  1.  Appeal  from  Superior 
Court,  Los  Ar.jeles  County;  Curtis  D.  Wil- 
bur, Judge. 

Action  by  Y.  D.  G^nrdl  against  Karl  M. 
Bonoff  and  another.  Judgment  for  plalntUt 
and  defendants  appeal.  Affirmed. 

Haas  A  Dunnlgan,  of  Ix>s  Angeles,  for  ap- 
pellants. O'Melveney,  Stevens  &  Mlllikin 
and  A.  I.  McCormick,  all  of  I<08  Angeles,  for 

respondent. 
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RICHARDS,  Judge  pro  tem.  This  Is  an 
appeal  from  a  judgment  In  plaintiff's  favor  In 
an  action  for  damages  for  personal  Injuries 
alleged  to  have  been  sustained  by  plaintiff 
tbrougb  being  struck  by  tbe  defendants'  au- 
tomobile while  he  was  in  the  act  of  alighting 
from  a  street  car  upon  which  he  had  been  a 
passenger.  The  street  car  was  proceeding 
westerly  along  West  Eleventh  street  In  the 
city  of  Los  Angeles  on  the  evening  of  July 
13,  1912,  at  about  the  hour  of  6 :30  o'clock. 
The  automobile  of  which  the  defendant  Karl 
M.  BonofC  was  the  driver,  and  the  defend- 
ant D.  Bonoff  wag  the  owner,  and  was  also 
an  occupant  at  the  time  of  the  accident,  was 
proceeding  westerly  along  the  northerly  side 
of  said  street  As  the  street  car  approached 
the  Intersection  of  West  Eleventh  street  and 
Bonnie  Brae  street,  the  plaintiff  gave  the 
signal  to  stop  and  the  car  slowed  down  and 
stopped  at  said  Intersection.  The  plaintiff 
alighted  and  was  about  to  cross  to  the  north- 
erly curb  of  Eleventh  street  when  he  was 
struck  by  the  defendants'  automobile  and 
severely  Injured.  Immediately  prior  to  the 
slovidng  down  and  stopping  of  the  street  car, 
the  defendant's  autMuobile  had  been  driving 
alongside  of  the  car  on  the  proper  side  of 
the  street  and  at  a  rate  of  speed  variously 
estimated  by  the  respective  witnesses  at 
from  15  to  25  miles  an  hour.  Tlie  width 
at  the  street  at  that  point  did  not  permit  an 
antomoblle  to  pass  at  a  distance  from  the 
running  board  or  lowest  st^s  of  the  street 
car  equal  to  4  feet  while  passing  the  same. 
The  complaint  alleged  that  the  defendants' 
negligence  consisted  in  the  fact  that  tbej 
were  violating  the  provisions  ot  the  trafDc 
ordinance  of  the  dfcy  of  Los  Angeles  then  In 
force  In  the  manner  and  at  the  speed  at 
which  they  were  operating  their  automobile 
Immediately  before  and  at  the  time  of  idaln- 
tlff's  injuries;  and  also  alleged  that  the 
defendants  were  negllg«)t'ln  operating  their 
said  aQt(nnoblle  in  a  earless  manner  and  at 
an  unlawful  and  dangerons  rate  of  speed. 
These  avermoits  were  denied  in  die  defend- 
ants' answer,  and  tibe  cause  proceeded  to 
trial  npon  the  issues  thus  framed.  Upon  the 
trial  the  defendants  contended  and  offered 
some  evidence  to  show  that  the  street  car 
slowed  and  stopped  with  unusual  suddenness 
and  without  warning  to  the  occupants  of  the 
automobile  in  consequence  of  which  th^ 
were  unable  to  check  the  speed  of  their  ma- 
chine in  time  to  atop  or  to  avoid  the  accident. 
There  was  evidence  to  the  contrary  upon 
these  matters,  and  the  appellants  do  not  se- 
rlonsly  insist  that  upon  the  whole  tbe  evi- 
dence was  insufficient  to  sustain  tbe  verdict. 

Tbe  most  important  of  the  appellants'  con- 
tentions Is  that  the  trial  court  was  In  error 
In  giving  certain  instructions  in  which  it  un- 
dertook to  consider  and  apply  tbe  terms  of 
tbe  traffic  ordinance  in  question  and  In  refus- 
ing to  give  certain  other  Instructions  request- 
ed by  the  defendants  having  the  same  pur- 
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pose.  Tbe  provisions  of  the  traffic  ordinance 
applicable  to  tbe  situation  read  as  f<dlows: 

"Sec.  22.  The  driver  of  any  vehicle  in  or  up- 
on any  street  shall  keep  such  vehicle  at  least 
four  (4)  feet  from  the  running  board  or  lowest 
step  of  any  street  car  that  raall  have  stopped 
or  that  is  stopping  for  the  purpose  of  tatdng 
on  or  diacfaargiiig  passengers ;  and  If,  by  rea- 
son of  the  presence  of  a  vehicle  or  other  ob- 
Btmction  at  the  place  where  such  car  shall  have 
stopped  or  is  stopping,  or  by  reason  of  tbe 
narrowness  of  the  street,  it  Is  not  possible  to 
preserve  such  distance  of  four  (4)  feet  from  such 
ruDulDg  board  or  lowest  step,  as  herein  prescrib- 
ed, then  such  driver  shall  cause  such  vehide  to 
be  stopped  until  the  paasengers  shall  have  been 
taken  on  or  discharged  from  such  car. 

"Sec.  23.  It  sball  be  unlawful  for  any  persoo 
to  ride,  drive  or  propel,  or  to  cause  or  permit 
to  be  ridden,  driven  or  propelled,  any  vehicle 
at  a  rate  of  speed  greater  than  four  (4)  miles 

Ser  hour  in  passing  any  street  car  or  intcrur- 
an  car  that  is  slowing  down  or  standing  still 
in  any  public  street;  provided,  however,  that 
the  provisions  of  this  section  shall  not  apply 
to  any  vehicle  that  is  traveling  in  a  direction 
opposite  to  that  In  which  the  car  passed  by 
such  vehicle  la  proceeding  and  at  least  ten  feet 
distant  from  such  car." 
"Sec.  80.  Any  person  who  sball  ride,  drive  or 

Sropel,  or  who  shall  cause  or  permit  to  be  rid- 
en,  Arina  cht  propelled  any  vehicle  at  a  rate 
of  speed  greater  thui  twento  miles  per  hour 
and  not  greater  than  tiiirir  (30)  miles  per 
hour,  npon  or  along  any  street  or  portion  of 
any  street,  In  the  city  of  Los  Angeles,  out- 
side of  tbe  district  described  hereinbeforo  in 
this  section,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be 
punishable  as  in  this  section  provided." 

We  have  examined  the  instructions  which 
the  trial  court  gave  with  respect  to  the  scope, 
effect,  and  application  of  tbe  foregoing  pro- 
visions al  the  ordinance  and  are  entirely 
satisfied  that  they  correctly  interpreted  and 
applied  the  same  and  that  the  appellants* 
criticism  of  these  instructions  as  given  have 
no  substantial  merit.  We  have  also  examin- 
ed the  Instructions  which  the  defendants  re- 
quested and  which  the  court  gave  in  connec- 
titm  with  those  InstructlcHis  which  the  defend- 
ants requested  and  which  the  court  refused 
to  give,  and  we  find  that  the  former  embodied 
substantially  tlie  defendants*  theory  of  the 
case,  and  that  the  latter  were  sufficiently 
covered  either  by  the  Instructions  which  the 
court  bad  already  given  upon  the  plaintiff's 
request  or  upon  Its  own  motion,  or  by  those 
which  the  court  had  given  at  the  defendants' 
request  Taken  as  a  whole,  the  instructions 
given  by  the  trial  court  very  fully  and  fairly 
Informed  the  Jury  as  to  the  legal  rights  and 
duties  of  the  respective  parties  In  the  prem- 
ises; while,  on  the  other  hand,  the  defend- 
ants' instructions  which  the  court  refused 
to  give  are  defective  and  misleading  in  re- 
spect to  .the  terms  and  effect  of  the  ordinance 
and  In  their  assumption  as  to  the  facts  of  the 
case,  and  they  were  properly  refused  by 
the  trial  court.  This  applies  particularly  to 
those  portions  of  the  requested  Instructions 
which  undertook  to  set  forth  the  duty  of  tbf 
plaintiff  in  alighting  from  the  car.  The  court 
had  already  generally  instructed  the  Jury 
upon  this  subject^  and  we  are  of  the  opinion 
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that  the  defendants  were  in  no  wise  prejudic- 
ed by  the  failure  of  the  court  to  give  defend- 
ants' requested  Instructtms  upon  this  branch 
of  the  case. 

No  other  error  being  complained  of*  the 
Judgment  aud  order  are  affirmed. 

We  concur :  SLOSS,  J. ;  SHAW,  J. 


WHITING-MEAD   COMMERCIAL   CO.  T. 

BAXSIDE  LAND  CO.  ct  aL   (L.  A.  555S.) 
(Supreme  Court  of  OBliforala.  AprU  10,  1918.) 

Appkal  and  Eskob  9=3>345(1>--Tihi:  fob  Af- 
PEAD— Statutes. 
ProvisioD  of  Code  Civ.  Proc.  U  939  and 
941B,  that  appeal  from  judgment  must  be  tak- 
en within  60  days  from  ent^,  and  tfaat^  if  pro- 
ceedings for  new  trial  are  pending,  time  for 
appeal  shall  not  expire  until  30  days  after  en- 
try of  order  therein,  is  limited  to  cases  where 
new  trial  proceeding  is  regularly  initiated  by 
filing  and  service  of  notice  of  intuition  to  move 
for  new  trial  within  10  days  after  receiving 
notice  of  entry  of  judgment  or  within  10  days 
after  verdict,  as  required  by  section  659,  and,  if 
a  new  trial  proceeding  is  not  so  initiated  with- 
in 10  days,  appeal  from  the  final  JncUpnoit  must 
be  taken  within  60  days  from  entry. 

In  Bank.  Appeal  from  Superior  Courts 
Oranga  County;  Z.  B.  West,  Judge. 

Actions  tfT  the  Whiting-Mead  Commercial 
Companju  a  ccvporatlon,  against  the  Bery- 
slde  Lena  Company,  the  Fidelity  Savings  & 
Loan  Assodatlon,  and  Ben  Kelsey  and  oth- 
ers. From  the  Judgment,  plaintiff  appealed. 
On  motion  to  dismiss.    Motion  granted. 

R.  L.  Horton,  of  Los  Angeles,  for  appel- 
lant. Bordwell  &  Mathews,  of  Los  Angelea, 
and  W.  K.  Young,  for  respondents. 

PER  CURIAM.  In  this  case  the  motion  to 
dismiss  the  appeal  from  final  Judgment  on 
the  ground  that  the  appeal  was  not  taken 
within  the  time  provided  by  law  was  grant- 
ed from  the  bench.  As  the  matter  involved 
the  construction  of  certain  sections  of  our 
Code  of  Civil  Procedure  relative  to  apiieals, 
it  is  deemed  proper  to  briefly  state  the  rea- 
sons on  which  the  decision  of  the  court  is 
based. 

The  final  Judgment  herein  was  actually 
entered  in  the  superior  court  on  August  10, 
1917,  and  the  appeal  was  not  taken  until 
November  9,  1917.  T^'hich  was  more  than  60 
days  after  the  entry  of  the  Judgment.  Our 
law  substantially  provides  (sections  939  and 
941b,  Code  Civ.  Proc)  that  an  appeal  from 
the  Judgment  must  be  taken  within  60  days 
from  the  entry  of  the  Judgment  It  further 
provides: 

"If  proceedings  on  motion  for  a  new  trial 
are  pending,  the  time  for  appeal  from  the  judg- 
ment shair  not  expire  until  thirty  days  after 
entry  in  the  trial  court  of  the  order  determining 
such  motitm  for  a  new  trial,  or  other  termina- 
tion in  the  trial  court  of  the  proceedings  upon 
such  motion." 

Appellant  relies  on  the  provision  quoted. 
Its  notice  of  Intention  to  move  for  a  new 


trial  was  however,  not  filed  within  10  days 
after  notice  of  the  entry  of  the  Judgment,  as 
required  by  section  659.  Code  of  Civil  Proce- 
dure, la  our  opinion  the  provision  relied  on 
is  limited  in  its  effect  to  those  cases  where 
a  new  trial  proceeding  Is  regularly  initiated 
by  the  filing  and  sarrlce  of  a  notice  of  In- 
tention to  move  for  a  new  trial  "within  ten 
days  after  receiving  notice  of  the  entry  of 
the  Judgment,  or  within  ten  days  after  ver- 
dict, if  the  trial  was  by  Jury,"  as  required  by 
section  659,  Code  ct  Civil  Procedure.  If  a 
new  trial  proceeding  be  not  so  initiated  witb- 
in  sndi  10  days,  no  proceeding  on  motion  for 
a  new  trial  ran  be  held  to  be  "pending"  with- 
in the  meaning  of  sections  939  and  911b,  and 
an  aK)eal  from  tbe  final  Judgment  to  be  ef- 
fective must  be  taken  within  00  days  from 
the  eatej  of  the  Judgment 

It  was  for  this  reasim  that  the  appeal 
from  the  Judgment  was  dismissed. 


STOW  V.  SUPERIOR  COURT  OF  CALI- 
FORNIA IN  AND  FOB  ALAMEDA 
COUNTY.  (8.  F.  845a) 

(Supreme  Court  of  Cidifornia.   April  15,  191& 
Rehearing  Denied  May  18,  1918.) 

1.  Stipulationb  «»>14(12)— Entbt  of  Jddg- 
UENT  ON  Pleadings. 

In  an  action  on  a  contract,  when  plaintiff 
attempted  to  introduce  testimony  defendant  ob- 
jected on  the  ground  that  the  complaint  failfd 
to  state  a  cause  of  action,  whereupon  plaintiff's 
counsel  said,  "If  the  complaint  does  not  state 
a  cause  of  action,  of  course,  then,  the  easiest 
way  to  test  that  is  by  defendant  making  a  mo- 
tion for  judgment  on  the  pleadings,"  and  such 
a  motion  was  made  and  granted,  ifeici,  the 
language  of  plaintiff's  counsel  did  not  consti- 
tute a  stipulation  for  entry  of  such  judgment :  it 
being  merely  a  statement  of  that  which,  in  coo* 
templation  of  the  court's  view,  counsel  for  plain- 
tiff believed  to  be  a  speedy  method  of  getting , 
ready  for  an  appeal. 

2.  New  Tbial  «»88  — Nonsurr— Jtjdgheitt 
ON  Pleadings. 

Where  a  demurrer  to  the  complaint  had 
been  overruled,  and  on  trial  before  another 
judge  plaintiff's  evidence  was  rejected  because 
the  complaint  was  defective,  and,  plaintiff  stand- 
ing upon  his  pleadings,  the  court  gave  judgment 
against  him,  such  judgment  was  not  a  judgment 
on  the  pleadings,  out  in  effect  one  of  nonsuit, 
the  granting  of  whlcli,  if  immoper,  was  ground 
for  new  triaL 

3.  Appeal  and  Ebbob  «s»662C^Rbview— 
Recitals  in  Judgment. 

That  a  judgment  itself  recites  that  it  is  en- 
tered on  the  pleadings  is  not  controlling,  and 
will  Uftt  prevent  a  reviewing  court  frcui  ex- 
amining the  entire  record  to  learn  all  the  facts. 

4.  New  Tbial  «=338—Gbounds—" Ebbob  in 
Law  Occubbing  at  the  Tbial." 

Where  tratimony  proffered  by  plaintiff  was 
rejected  upon  the  ground  that  it  could  not  b« 
relevant  under  the  complaint  believed  by  the 
court  to  be  faulty,  and,  plaintiff  standing  on  bis 
pleading,  the  court  gave  judgment  against  him, 
new  trial  might  be  granted  because  of  the 
court's  ruling  upon  the  exclusion  of  evidence 
under  the  complaint  as  an  alleged  "error  in 
law,  occurriug  at  the  trial,"  maue  ground  for 
new  trial  by  Code  Civ.  Proc.  J  657,  subd.  7. 
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In  Bank.  Petition  by  F.  H.  Stow  against 
the  Superior  Court  of  the  State  of  California 
In  and  for  Alameda  County  for  certiorari  to 
review  a  motion  granting  a  new  trial.  On 
transfer  by  petition  to  Sapieme  Court  Writ 
discharged. 

UOBtello  4  Costello.  of  San  Francisco,  for 
petitioner.  Balne  EweU,  In  pra  per.  In  Su- 
perior Court 

MBL7IN.  J.  The  DlBtrlct  Court  of  Ap- 
peal granted  a  writ  of  certiorari  to  rerlew 
tbe  action  of  tbe  superior  court  in  granting 
a  motion  for  a  new  trial  In  a  certain  action 
entUled  Swell  t.  McKensIe  and  Stow,  In  the 
superior  court  of  the  state  ot  OaUfomia  in 
and  for  the  eoonty  of  Alameda.  Htxe  con- 
tention of  petition^'  was  that  the  Judgment 
had  been  granted  iQK>n  the  pleadings;  that 
therefore  there  were  no  questions  of  faxt  to 
review  cm  a  new  trial ;  and  that  consequent- 
ly a  motion  for  a  new  trial  would  not  lie. 

The  learned  District  Court  of  ^peal  be- 
ing satisfied  that  the  Judgment  was  rendered 
In  response  to  a  motion  for  Judgment  on  the 
pleadings  held,  npon  the  authority  of  Gray 
V.  Cotton,  174  Cat  256,  102  Pac.  1018,  that 
the  attempt  to  obtain  a  new  trial  was  un- 
authorized, and  that  the  <»urt  was  without 
jurisdiction  to  grant  it  On  rehearing  tbe 
court  reached  the  same  conclusion  as  before 
and  set  aside  the  order  granting  a  new  trial 
as  one  made  without  jurisdiction  by  the  court 
below.   The  Court  of  Appeal  said,  In  part: 

"This  matter  was  a  bearing  upon  a  motion  for 

i'udgm«nt  on  the  pleadings  purely  and  simply, 
t  was  presented  in  that  form,  as  the  record 
now  shows,  by  the  concurrence  and  coosent  of 
counsel  for  both  sides  in  opeo  court  at  the  time 
the  motion  was  granted.  Tbe  judgment  in  the 
case  shows  it  was  a  judgment  based  upon  a  mo- 
tion for  Bucb  judgment  on  the  pleadings.  No 
issue  of  fact  was  tried,  and  no  issne  of  fact 
could  be  re-examined  after  such  judgment.  The 
only  remedy  wtiicb  the  party  had  for  whatever 
error  the  court  ccnnmitted  in  granting  a  judg- 
ment  npon  the  pleadings  was  by  an  appeal. 
The  former  opinion  which  the  court  rendered  in 
tills  matter  will  stand  as  ^e  opinion  of  the 
court" 

Upon  petition  the  matter  was  transferred 
to  this  court. 

It  is  contended  that  both  by  rea8<»i  of  the 
stipulation  of  plalntllE'B  counsel  in  the  trial 
of  tbe  case  in  the  superior  court  and  because 
of  the  contents  of  the  Judgment  itself,  this 
court  is  bound  to  accept  the  theory  that  the 
Judgment  was  one  given  on  the  pleadings 
and  Involving  no  disputed  Issues  of  fiict 

[1]  Upon  the  record  now  before  us  it  is 
shown  tliat  the  course  of  events  was  substan- 
tially as  follows:  Action  was  commenced  in 
the  superior  court,  plaintiff's  cause  resting 
largely  upon  the  allied  obilgatlous  arising 
from  a  certain  written  contract  attached  to 
the  complaint  as  an  exhibit  Demurrer  to 
the  complaint  was  overruled,  an  answer  was 
tiled  and  the  cause  being  at  issue  was 
brought  on  for  trial  before  a  Judge  other 
than  the  one  who  bad  ruled  upon  the  de- 
murrer. A  trial  by  Jury  was  waived ;  coun- 


sel for  the  respective  parties  made  tbelr  ad- 
dresses outlining  their  respective  theories 
and  the  proofs  which  they  intended  to  offer  in 
support  thereof;  a  witness  for  plaintiff  was 
called  and  sworn,  and  his  testimony  was 
sought  to  be  Introduced  by  plaintiff.  De- 
fendant's counsel  objected  to  the  introduc- 
tion of  any  evidence  on  I)ehalf  of  plaintiff 
on  the  ground  that  the  complaint  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  in  tliat  tbe  contract  attached  to  the 
complaint  as  an  exhibit  was  for  an  indefinite 
term.  The  objection  was  sustained  by  the 
learned  judge  of  tbe  superior  court  upon  the 
ground  that  by  the  terms  of  the  contract  at- 
tached as  an  exhibit  to  the  complaint  an  ac- 
tion on  that  agreement  was  not  maintain- 
able. Thereafter  defendants  moved  to  dis- 
miss their  cross-complaint  and  the  motion 
was  granted.  Then  they  moved  for  Judg- 
ment on  the  pleadings  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  This  motion 
was  granted.  The  Judge  by  affidavit  has  de- 
clared that  in  granting  the  motion  last  re- 
ferfed  to,  be  did  not  take  into  consideration 
the  allegations  of  the  complaint  at  all,  but 
only  regarded  the  contract  marked  "Exhibit 
A."  Subsequ^tly,  on  motion  for  new  trial 
the  court,  convinced  that  the  conclusion  re- 
garding the  insuffld^cy  of  the  complaint  had 
been  erroneous,  granted  the  motion,  and  this 
is  the  order  which,  it  is  contended,  was  be- 
yond  the  Jurisdiction  of  the  superior  court  to 
make. 

At  the  trial,  after  the  court  had  expressed 
a  conviction  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, counsel  for  plaintiff  said: 

"Well,  if  your  honor  has  that  view  of  it,  there 
is  no  use  going  any  further;  if  the  complaint 
does  not  state  a  cause  of  action,  of  course,  then, 
the  easiest  way  to  teat  that  ia  by  the  defendant 
making  a  motion  for  Judgment  on  the  pleadings, 
and,  if  that  is  granted,  then  I  can  settle  that 
bill  of  exceptions  very  quickly." 

This  was  followed  by  dismissal  of  the 
cross-complaint  at  request  of  counsel  for  de- 
fendants and  the  making  and  granting  of  the 
motlm  for  Judgmoit  on  the  pleadings.  At 
the  oral  argument  on  this  proceeding  the  con- 
tention was  made,  in  effect,  that  the  sugges- 
tion by  counsel  for  plaintiff  in  the  court  be- 
low amounted  to  a  stipulation  that  Judg- 
ment on  the  pleadings  be  entered.  As  coun- 
sel said  in  argument  before  this  court: 

"I  conld  not  have  made  the  motion  if  it  had 
not  been  by  consent." 

We  do  not  construe  the  remarks  of  coun- 
sel for  plaintiff  In  the  court  below  b& 
amounting  to  consent  tbat  a  Judgment  on  the 
pleadings  should  be  entered.  Indeed  he 
stoutly  asserted  at  all  times  that  his  plead- 
ing was  good.  His  suggestion  to  his  oppo- 
nent waived  nothing.  It  was  merely  a  state- 
ment of  ttiat  which,  In  contemplation  of  the 
court's  view  of  the  law,  counsel  for  plaintiff 
believed  to  be  a  speedy  method  of  getting 
ready  for  an  appeaL   Petitloner'a  counsel. 
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while  conceding  that  tbe  Issue  of  law  had 
been  duly  decided  when  the  court  passed  up- 
on his  demurrer  to  the  complaint,  says  that 
his  motion  for  Judgment  on  the  pleadings 
was  equivalent  to  a  new  demurrer,  and  that 
the  suggestion  from  his  opponent  amounted 
to  a  consent  to  the  withdrawing  of  the  an- 
swer and  a  stipulation  for  a  decision  solely 
upon  the  sufBcIency  of  the  complaint  to  aver 
facts  amounting  to  a  cause  of  action.  We 
cannot  see  that  the  language  and  conduct  of 
plalntirr's  counsel  in  the  trial  court  created 
such  a  stipulation,  and  even  If  they  could  he 
BO  construed,  It  does  not  appear  that  as  mat- 
ter of  record  the  answer  was  withdrawn. 
The  situation  therefore  is  this:  Upon  trial 
of  issues  under  pleadings  which  had  passed 
demurrer,  proffered  testimony  was  rejected 
upon  the  ground  that  It  could  not  be  rele- 
vant under  the  complaint  believed  by  the 
court  to  be  faulty;  plaintiff  stood  upon  his 
pleading ;  and  the  court  gave  Judgment 
against  him. 

[2]  Respondent  tafees  the  position  that  In 
essence  this  was  a  Judgment  of  nonsuit,  and 
with  this  view  we  agree.  In  the  cas^  of 
Green  v.  Duvergey,  146  Cal.  379,  80  Pac.  284, 
the  court  refused  to  permit  the  introduction 
of  any  evidence  unless  plaintiff  would  de- 
posit a  certain  sum  of  money  with  the  clerk. 
Plaintiff  declining  to  obey  this  preliminary 
order  a  nonsuit  was  entered  and  a  Judgment 
of  dismissal  was  given.  PlaintlfTs  motion 
for  a  new  trial  was  denied  and  on  ai^>eal  the 
court  reversed  the  ordn-  denying  It,  saying, 
in  part: 

"The  trial  of  a  cause  includes  all  the  rnlings 
of  the  court  and  the  proceedings  before  it  which 
conduce  to  the  deduon  which  it  maliea  upon 
the  issues  in  the  case  as  the  basis  of  its  judg- 
ment  People  v.  Turner,  39  Cal.  270;  Moore 
V.  Bates,  46  Cal.  29.  Any  erroueous  ruling, 
by  virtue  of  which  a  party  is  precluded  from 
introdacing  evideoce  in  support  of  his  cause  of 
action  as  set  forth  in  his  complaint  or  his  de- 
fense, is  an  error  of  law  occurring  at  the  trial. 
The  action  of  the  court  in  improperly  granting 
or  refusing  a  nonsuit  is  also  an  error  of  law, 
whether  made  upon  the  opening  statement  of 
coonBel  or  after  the  close  or  the  evidence  in  the 
cause.  Craig  v.  Hesperia  Land  &  Water  Co., 
107  Cal.  675.  40  Pac.  1057.  Under  these  prin- 
ciples, the  order  of  the  court  requiring  the  ptain- 
tiSs  to  pay  into  court  the  sum  of  {25,000,  as 
a  condition  upon  which  they  could  proceed  to 
trial,  and  the  order  granting  a  nonsuit  upon 
the  cq;»ening  statement  and  admissions  of  their 
counsel,  may  be  reviewed  as  errors  of  law  oc- 
curring at  the  trial." 

Respondent  is  of  the  opinion  that  In  es- 
sence the  Judgment  entered  In  the  superior 
court  In  Eweil  v.  McKenzIe  et  al.  was  a  Judg- 
ment of  nonsuit,  and  ttiat  calling  It  by  an- 
other name  does  not  alter  that  fact.  We  are 
constrained  to  agree  with  this  view  and  we 
believe  that  Green  v,  Duvergey,  supra,  sup- 
ports our  conclusion.  In  that  case  as  in  the 
Bwell  Case  the  court  declined  to  hear  prof- 
fered testimony  at  the  trial.  In  that  case 
the  refusal  was  regarded  as  error  of  law  by 
thlE  court  on  appeal.    In  the  Bivrtil  Case  the 


Judge  who  made  the  ruling  ezcIndlDg  the 
evidence  believed  that  he  had  committed  er- 
ror and  sought  to  give  appropriate  relief. 
Ttiat  one  error  was  due  to  a  misunderstand- 
ing of  the  court's  power  and  the  other  to  a 
misconception  of  the  sufficiency  of  a  pleading 
does  not  in  our  opinion  malie  any  difference 
in  regard  to  the  power  and  Jarlsdictl<m  oi 
the  trial  court  upon  motion  for  a  new  trial. 

[3,  4]  The  fact  that  the  Judgment  Itself  re- 
cites that  it  was  one  entered  upon  the  plead- 
ings is  not  controlling.  The  whole  record  Is 
before  us,  and  a  recital  in  the  Judgment  will 
not  prevent  this  court  from  examining  the 
entire  record  for  the  purpose  of  learning  all 
of  the  facts.  A  new  trial  may  be  granted  for 
errors  in  law,  occurring  at  the  trial  and  ex- 
cepted to  by  the  party  making  the  applica- 
tion. iSectlon  057,  subd.  7,  Code  Civ.  Proc. 
Judge  Hayoe  in  his  work  on  New  Trial  and 
Appeal  uses  the  following  language  (vol.  1, 
S  1.  P-  9.  Bev.  Ed.): 

"But  errors  occurring  at  the  trial,  and  having 
an  indirect  relation  to  the  pleadings,  may  be 
ground  for  a  new  trial  So  at  the  trial  a  party 
may  test  the  question  whether  his  adversary's 
pleading  states  a  cause  of  action  or  defense  oy 
objecting  to  the  introduction  of  any  evidence 
under  it,  and  the  ruling  upon  such  objection 
may  be  reviewed  on  motion  for  new  trial." 

Since  the  court's  ruling  upon  the  exclu- 
sion of  evidence  under  the  complaint  was 
reviewable  as  an  alleged  "error  In  law,  oc- 
curring at  the  trial,"  we  must  hold  that  no 
successful  attack  may  be  made  upon  the 
court's  Jurisdlctl<m  to  pass  npon  tlie  motion 
for  a  new  trial. 

The  writ  of  certiorari  is  discharged. 

We  concur:  ANOEI.LOTTI,  0.  J. ;  SLOSS, 
J.:  WILBUR,  J.;  SHAW.  J.;  VICTOR  B. 
SHAW,  Judge  pro  tem. ;  RICHARDS,  Judge 
pro  tem. 


REED  T.  REED.    (L.  A.  4213.) 
(Supreme  Court  of  California.   April  17,  1918.) 

1.  EXECUTOBS  AND  ADUINISTBATOSS  «S»443<7) 

—  Action  —  Complaint  CoxomoHa  Pie- 
cede  nt. 

Under  Code  Civ.  Proc.  S|  1493.  1500,  pro- 
viding tbat  a  suit  against  an  executrix  to  en< 
force  a  money  demand  on  contract  cannot  be 
inaiutained  unless  a  claim  therefor  has  been 
presented  to  the  executrix  and  rejected,  com- 
plaint against  an  executrix,  stating  a  cause  of 
action  for  money  on  an  implied  contract  against 
decedent,  was  insnfficimt  because  of  failure  to 
allege  presentahw  of  tlie  daim  to  the  execu- 
trix. 

2.  exboutobs  and  adminlstaatobs  ^=>444(3) 

—  Action  —  Possession  and  Tbusi  Cuas* 

ACTEB  OF  FbOFEB'CY. 

If  the  intention  of  plaintiff  who  sued  an 
execntrix  on  a  cause  of  action  for  mon^  on  an 
implied  contract  with  decedent  was  to  chane 
tbe  executrix  as  trustee  of  specific  property,  the 
complaint  should  have  contained  all^ationa 
showing  she  had  come  into  possession  of  the 
property,  and  that  it  was  diarged  with  a  trust 
in  favor  of  plaintiff. 
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S.  EXXCTJTOBS  AND  AjliaNXSnUTDU  4r=»453(2) 

—Acnon— JUDGMENT— Patuent  Out  of  As- 
sets. 

Judgment  against  an  executrix  on  a  de- 
mand against  decedent  should  have  been  made 
payable  out  of  the  asaets  of  the  estate  in  due 
course  of  administration. 

De];>artment  1.  Appeal  from  Superior 
Oourt,  Lob  Angelea  County ;  Louis  W.  Myers, 
Judge. 

Action  by  Ella  J.  Reed  against  Ethel  M. 
Beed,  executrix  of  the  estate  tfC  Henry  A. 
Reed.  From  a  Judgment  for  plaintiff,  and  an 
order  denying  motion  for  new  trial,  de- 
fendant appeals.  Jadgm«it  and  order  re- 
versed. 

W.  A.  AldersoD,  ot  Los  Angeles,  for  appel- 
lant Dennlaon  A  Towner,  of  Los  Angeles, 
for  respondent 

SHAW,  J.  The  defendant  appeals  from  a 
judgment  and  from  an  order  denying  her  mo- 
tion for  a  new  trial.  We  think  the  appel- 
lant's claim  that  the  complaint  does  not  state 
suffideut  facts  to  constitute  a  cause  of  action 
or  to  support  tide  Judgment  of  the  court  below 
Is  well  taken.  The  action  was  against  the  de- 
fendant as  the  executrix  of  the  estate  of  Hen- 
ry A.  Beed,  deceased.  It  set  forth  that  in  the 
lifetime  of  decedent  the  plaintiff  had  glvoi 
said  decedent  the  sum  of  $2,260  as  the  pur- 
chase price  of  certain  stock  in  a  corporation 
known  as  the  Southwestern  Sugar  Company, 
which  said  decedent  agreed  to  transfer  to  the 
plaintiff  for  said  sum  of  money.  It  further 
alleges  that  the  corporation  was  insolvmt 
and  that  the  stock  was  worthless;  that  the 
decedent  r^resented  to  her  that  It  was  ct 
great  value  and  worth  the  price  which  she 
agreed  to  pay  therefor,  and  by  that  means 
obtained  from  her  the  said  sum  of  money  and 
the  agreement  to  purchase  the  stock,  and  that 
the  decedent  further  represented  that  he 
would  consider  the  mon^  as  a  trust  fund, 
and  would  guarantee  plaintiff  against  any 
loss,  and  that  If  the  stock  should  prove  to  be 
of  no  value,  he  would  repay  the  money  so 
paid  by  plaintiff.  It  Is  alleged  that  the  rep- 
resentations made  by  the  decedent  were  false 
and  untrue,  and  that  the  stock  was  In  tact  of 
no  value.  There  Is  no  allegation  that  the 
plaintiff  ever  offered  to  rescind  the  contract 
and  return  the  stock,  or  that  any  claim  for  the 
money  sued  for  against  the  decedent's  ^ate 
was  ever  made  or  presented  by  the  plaintiff,  or 
that  the  defendant  as  execntrlx,  ever  recelr- 
ed  the  money  paid  by  the  plaintiff  to  the  de- 
cedent There  is  nothing  in  the  complaint 
sufficient  to  state  a  cause  of  action  to  charge 
Oie  executrix  as  trustee  at  any  specific  prop- 
erty beltmglng  to  the  plaintiff.  The  Judg* 
ment  Itself  purports  to  be  a  personal  judg- 
ment in  favor  of  the  plaintiff  against  the  de- 
fendant Ethel  SC.  Beed,  executrix  of  the  es- 
tate of  Henry  A.  Reed,  deceased,  for  f2,123.- 
83  and  costs.   It  Is  not  made  payable  In  due 


course  ot  administration,  nor  charged  against 

the  estate  of  decedent. 

[1-3]  It  is  well  settled  that  a  stilt  against  an 
executrix  to  enforce  a  money  demand  upon 
contract  cannot  be  maintained  unless  a  claim 
therefor  Is  presented  to  the  executrix  and  Is 
rejected  prior  to  the  beginning  of  the  action. 
Code  av.  Proc.  |8  1493,  IfiOO.  The  most  that 
can  be  said  of  this  complaint  is  that  it  states 
a  cause  of  action  for  noney  upon  an  Implied 
contract  against  the  decedent.  It  Is  therefore 
Insufficient  because  of  the  failure  to  allege 
the  presentation  of  the  claim.  If  the  Inten- 
tion was  to  charge  the  defendant  executrix 
as  trustee  of  spetdfic  property,  the  complaint 
should  have  contained  allegations  showing 
that  she  had  crane  Into  possession  of  such 
property,  and  that  it  was  charged  with  a 
trust  in  favor  of  the  plaintiff.  No  allegations 
tending  to  show  such  a  case  are  contained  In 
the  complaint  Furthermore,  there  are  no 
all^atlons  to  uphold  a  personal  Judgment 
against  the  executrix,  and  a  Judgment  npon  a 
demand  against  the  decedent  should  have 
been  made  payable  out  of  the  assets  of  the 
estate  In  due  course  of  administration.  We 
find  no  ground  upon  which  the  Judgment  can 
be  upheld. 

The  judgment  and  order  are  reversed. 

We  concur:  SLOSS,  J. ;  BIOHABDS,  Judge 
pro  tern. 

BUTLER  V.  UNION  TRUST  00. 
(L.  A.  4235.) 
(Supreme  Court  of  California.   April  17,  1918.) 

1.  Joint  Adventubes  «&=w5(2)  —  Action  fob 
AccotJpfTisG — ^Pleading— VARIANCE. 

Where  in  action  to  dissolve  an  alle^ 
nership  and  secure  an  accounting  plaintiff  al- 
leged facts  which  he  claimed  created  a  partner- 
ship, which  facts  were  found  to  be  true  and  to 
Bhow  a  joint  adventure,  the  court  did  net  err 
in  refusing  a  nonsuit  on  the  ground  that  the 
facta  showed  a  joint  adventure  only,  since  a 
joint  adventure  is  similar  to  a  partnership,  and 
the  right  to  an  accountii^  of  profits  in  accord- 
ance with  the  agreement  therefor  and  the  ob- 
ligations powing  ont  of  such  agreement  are 
governed  by  the  same  rules  of  law. 

2.  Joint  Adventxtbes  «=>5(1>— Right  to  Ac- 
counting. 

Whether  plaintiS,  who  contributed  his  skill 
in  manufacturing  fur  garments,  and  def&ndant, 
who  provided  a  shop,  purchased  furs,  etc.,  were 
partners  or  joint  adventurers,  an  accounting  was 
□ecessarr,  where  defendant  breached  Us  agree- 
ment befwe  the  time  for  division  of  net  ivofits 
and  tennination  of  agreement. 

3.  Appeal  awd  Ebbob  «s3l011(l)— Finuxngs 
Based  on  Confuctiro  EvimmcE  —  Re- 
view. 

Findings  of  court  baaed  on  conflicting  evi- 
dence are  conclusive  on  appeal. 

Deittrtmeot  2.  Appeal  from  Superior 
Court,  San  Diego  County;  W.  A.  Sloane, 
Judge. 

Action  by  0.  B.  Butler,  Guardian,  etc., 
against  the  Union  Tmert  GtHnpany,  executot 
of  the  last  will  and  testament  of  G.  A.  Wil- 
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IlamSr  deceased.  Judgment  for  plainUff. 
From  an  order  denying  motion  for  new  trial, 
defendant  appeals.  Affirmed. 

A.  J.  Morxanstem,  of  San  Diego,  fix  appel- 
lant Gliff4»d  O.  Pease  and  Lace  &  Luc^  all 
of  San  Diego,  for  respondent 

VICTOR  a  SHAW,  Judge  pro  tem.  The 
purpose  of  this  action,  brought  by  I.  J.  Gross- 
man, for  whom,  as  plalntUT,  C.  E.  Butler,  his 
guardian,  has  been  substituted,  was  to  dis- 
solve an  alleged  partnership,  secure  an  ac- 
counting of  profits  accruing  therefrom,  and 
-recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  acta  of  O.  A.  WU; 
Uams,  now  deceased,  and  for  whom,  as  such 
defendant,  the  Union  Trust  Company,  as  ex- 
ecutor of  his  estate,  has  been  substituted, 
which  prevented  plaintiff  from  carrying  out 
the  terms  of  the  partnership  agreement 
Judgment  was  rendered  for  plalntlCT,  and, 
the  court  denying  defendant's  motion  for  a 
new  trial,  he  prosecutes  this  appeal  from 
such  order. 

As  found  by  the  court  (reference  being  had 
to  the  original  parties  to  the  action),  plain- 
tiff was  a  skilled  designer  and  manufacturing 
furrier,  but  without  means  to  purchase  ma- 
terial or  cfuiduct  such  business.  In  Febrn- 
B17. 1913,  lie  and  the  defendant  entered  into 
an  agreement  whereby  the  former  was  to 
contribute  his  labor  and  skill,  and  defendant 
should  advance  the  necenary  money  for  the 
purcbasie  of  matexlal  and  to  pay  the  expenses 
of  conducting  the  business  of  manufacturing 
fur  garments  In  a  shop  theie&w  provided  by 
defendant  uid  advance  to  plalnUfl  tor  his 
pwsonal  expenses  the  sum  of  916  pn  week ; 
the  goods  so  mann&ctored  to  be  sold  by  de- 
fendant at  tala  storeroom,  where  he  conducted 
another  line  of  busineBiL  The  conduct  cnC  the 
business  was  to  continue  until  January  1, 
1914,  at  wblcb  time  the  net  profits,  less  sndi 
sums  as  defendant  had  advanced  to  plaintiff 
for  personal  ezpenseo,  were  to  be  equally 
divided  between  flie  parties. 

Issue  was  J<^ned  upon  the  question  as  to 
tbe  existence  of  tbe  alleged  partnership,  and 
at  the  trial  tbe  court  suggested  ttiat  such  Is- 
sue be  first  determined  before  entering  upon 
an  inquiry  aa  to  tbe  accounting  prayed  for. 
Thereupcm  evidence  vrai  introduced  touching 
the  issue,  at  the  close  of  which  the  court  in- 
dicated that  the  transaction  between  the  par- 
ties did  not  constitute  a  copartnership. 
Thereupon  defendant  moved  for  a  nonsuit 
upon  tbe  ground  that  the  cause  of  action 
was  based  upon  the  theory  tiiat  a  partnership 
existed,  out  of  which  there  arose  the  resqiion- 
slblllty  of  one  party  to  the  other,  and  since. 
In  the  opinion  of  the  court  the  facts  did  not 
justify  Buch  theory,  there  was  nothing  on 
which  to  base  an  acconatlng.  This  motion 
was  denied,  the  court  holding  that,  while  no 
partnership  was  created,  facts  were  estab* 
llstaed  whlA  entitled  plaintiff  to  an  account- 


ing upon  the  theory  that  the  arrangement 
had  lietween  the  parties  constituted  a  Joint 
adventure  in  which  the  rights  of  the  parties 
to  an  accounting  were  of  a  similar  nature 
to  what  they  would  be  were  it  found  that  a 
partnership  existed.  Continuing  the  trial, 
the  court  found  the  facts  substantially  as 
alleged  in  the  complaint  and  further  found 
that  they  did  not  constitute  an  agreement  of 
partnership,  but  did  constitute  a  joint  ad- 
venture between  plalntlBF  and  defendant; 
that  plaintiff  complied  with  his  part  of  the 
agreement  in  devoting  all  of  his  time,  skill, 
and  labor  In  fulfillment  of  the  toms  thereof, 
and,  save  and  except  as  prevented  by  defend- 
ant, fully  paformed  tbe  same,  until  about 
September  1,  1918.  when,  during  the  night- 
time, defendant,  without  Just  cause,  knowl- 
edge, or  C(Hiaent  of  plaintiff,  entored  tbe  sbop 
where  the  business  was  conducted  and  re- 
moved tberefinnn  all  of  the  goods  tliwetofore 
purdiased  by  dtfendant  porauant  to  the 
agreement  to  be  used  by  plaintiff  in  the  man- 
ufacture of  for  garments,  indnding  garments 
made  up  by  plaintiff,  and  took  tbe  same  to 
his  storeroom,  thus  deprlTlng  plaintiff  of  tbe 
opportunity  to  continue  Uie  bnalneas,  and 
lipproprlated  to  his  own  use  and  exeluslTe 
control  the  garments  which  plaintiff  by  bis 
labor  and  skill  had  manntactored,  aa  well  as 
the  raw  material  in  stock. 

While  there  is  a  sharp  conflict  In  the  evi- 
dence, and  proof  of  the  allegations  of  the 
complaint  Is  based  larg^y  upon  the  testi- 
mony of  plaintiff,  who,  by  reason  of  his  lack 
of  acquaintance  with  the  English  language, 
appears  to  tiave  been  somewhat  vague  and 
uncertain  in  expressing  blmseU,  It  is  never- 
theless, when  taken  in  c<»mection  with  ottm* 
testimony  wMch  tended  to  corroborate  his 
story,  suffideut  to  Justify  the  findings  made 
by  the  court 

[1]  This  being  true,  we  are  brought  to  a 
consideration  of  the  chief  error  upon  which 
defendant  bases  bis  claim  for  a  reversal 
namely:  That  tiie  court  erred  in  its  refusal 
to  grant  tbe  nonsuit  upon  indicating  that 
the  evidence  failed  to  establish  tbe  existence 
of  a  copartnership.  In  our  opinion,  there  is 
no  merit  in  this  contention.  In  hia  complaint 
plaintiff  sieged  facts  which  he  claimed  creat- 
ed a  copartnership.  These  facts  were  found 
to  be  true.  But  the  court  also  found  that 
they  did  not  constitute  a  partnership,  but  a 
Joint  adventure.  It  Is  sometimes  a  dose 
question  whether  a  transaction  constitutes  a 
partnership  or  a  Joint  adventure.  Jadcson 
V.  Hooper,  76  N.  J.  Eq.  186,  74  Att  130,  end 
cases  dted.  A  J<^nt  adventure,  bowever,  Is 
similar  to  a  partnership,  and,  being  of  a  sim- 
ilar nature,  the  right  to  an  accounting  of 
profits  In  accordance  with  tbe  agreement 
therefor  and  the  obligations  growing  out  of 
such  agreement  between  the  parties  are  gov- 
erned by  tbe  same  rules  of  law.  '  23  Cyc.  453 ; 
Petrie  t.  l^rrent,  88  Ulch.  43, 4&  N.  W.  1076; 
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Cauaten  t.  Bamette,  49  Wash.  659,  96  Pac. 
225;  Claflin  Co.  r.  Gross,  112  Fed.  386,  SO 
C.  C.  A.  300. 

[2]  Whether  the  parties  were  technically 
partners  or  not,  an  accounting  was  necessary 
to  determine  their  respective  rtehts.  Garr 
V.  Redman,  6  Cal.  674.  Clearly  plaintiff  by 
reason  of  contributing  his  labor  and  skill  In 
the  common  venture  was^  under  the  agree- 
ment, entitled  to  his  share  of  the  net  profits 
of  the  business  the  conduct  of  which,  being 
t«rmlnated  by  defendant,  could  only  be  as- 
certained up<»i  an  examination  and  settle* 
ment  of  the  accounts  of  the  business,  pre- 
cisely the  same  as  though  a  partnership  had 
existed.  Since  the  facts  alleged  and  found 
entitled  the  plalntlfT  to  an  accounting  for  the 
purpose  of  determining  what  were  the  net 
profits  of  the  venture,  the  fact  that  the  agree- 
ment and  transactions  had  between  the  par- 
ties did  not,  as  found  by  the  court,  constitute 
a  copartnership  In  the  strict  sense.  Is  wholly 
immaterial.  In  no  event,  even  were  error 
conceded,  could  defendant  be  prejudiced  by 
reason  of  the  ruling. 

[S]  As  a  result  of  the  accounting  had  and 
taken,  the  court  also  found  that  def^dant 
waa  Indebted  to  plaintiff  In  the  sum  of  f343.- 
69  for  his  share  of  the  net  profits  of  the  busi- 
ness during  the  time  It  was  conducted,  and 
that  plaintiff  was  damaged  in  the  sum  of 
$200  by  reason  of  defendant's  breach  of  the 
agreemoit  in  wrongfully  taking  possession  of 
and  removing  from  plaintiff's  shop  the  stock 
of  goods  and  manufactured  far  garments  <m 
September  1,  1918,  thus  preventing  a  contln- 
oance  of  the  busliiess  to  January  1st  In  ac- 
cordance with  the  agreement  These  findings 
are  baaed  upon  conflicting  evidence  as  to 
which  tlie  determination  of  the  trial  court 
must  be  deemed  conduaive. 

The  order  denying  defendant's  motion  for 
a  new  trial  la  affirmed. 

We  concur:    MELYIN.  J.;  WIIiBUB,  J. 


OBAFF  V.  UNITED  BAILROADS  OF  SAN 

FRANCISCO.  (B.F.733a) 
(Supreme  Court  of  California.  April  16,  1918.) 

1.  CABxiBBa  «a9348(l^— PA88ENOBB8  — Pee- 
aoNAi.  iKjtJBT  — Misleading  Isstbuction. 

In  an  action  for  injury  when  thrown  from 
the  front  pletiorm  of  an  electric  car  to  the 
ground,  an  instruction  that  where  an  injured 
passenger  is  riding  in  an  unusual  position, 
which  increases  bis  danger,  the  doctrine  of  res 
Ipsa  loquitnr  does  not  apply,  and  no  presumption 
arises  that  the  resulting  injury  was  due  to  the 
carrier's  negl^eace,  was  misleading,  In  view  of 
possible  proof  that  Uie  injury  arose  from  me 
operation  of  the  car. 

2.  CaBBIBBS  «=3316(1)  —  FXBSONAL  INJTTBT  ~ 

BUBOBN  or  Proof. 
Where  personal  injury  to  a  pBSsenser  arises 
from  carrier's  operation  of  car,  there  ia  a  prima 
facie  case  of  negligence,  and  burden  is  on  the 
carrier  to  show  that  the  thing  done  by  it  caus- 
ing the  bijory  was  not  the  result  of  its  negli- 
gence. 


3.  Cabbiebs  «s»348(11}— Caubb  or  Ikjubt— 

Question  fob  Jubt. 
Whether  the  injury  arose  from  the  manner 
of  operating  electric  car  or  from  a  passenger's 
carlessncBs  in  standing  too  near  the  edge  of  the 
platform  held  a  question  for  the  jury. 

4.  CABBIIBa  ^=s>347(7)  —  Pbbsonaz.  Imjubt  — 
CONTBIBUTOBX  NEQUOENCE — QUESTION  FOB 
JUBT. 

In  a  passenger's  action  for  personal  injury 
when  thrown  from  the  front  platform  of  an  dec- 
trie  car  while  rounding  a  curve,  the  question  of 
contributory  negligence  held  for  the  jury. 

5.  GaBBIBBS  «=s>347  (7)  -~  INJUBT  TO  PASBBN- 
OKB— COMTBIBUTOBT  NBOUQENOB. 

Independently  of  statute,  it  is  not  negli- 
gence per  se  for  a  passenger  to  stand  an  tbe 
front  platform  of  a  moving  electric  car. 
a  Cabbiebs  ^348(B)--Pkb86nai.  Injubt— 
Rbfusai,  of  iNcrrBuonoN. 

In  an  action  for  personal  Injury  when 
thrown  from  the  front  platform  of  an  electric 
car  while  rounding  a  curve,  a  requested  Instroc* 
tion  that  If  the  passenger  vcdnntarily  and  for 
his  own  convenience  was  riding  on  the  platform, 
exposed  to  greater  danger  than  if  he  had  remain- 
ed in  the  car,  and  be  could  have  entered  the  car 
a  reasonable  time  before  the  accident,  he  assnm- 
ed  responsibility  for  the  increased  jrisks,  and, 
if  injured  in  consequence  thereof,  could  not  re- 
cover, was  properly  refused,  as  it  charged  tbe 
passenger  with  the  assumptiim  of  blU  increased 
ri^s,  including  any  misconduct  on  the  part  of 
the  motorman  m  the  operation  of  the  car, 
7.  Cabbiebs  «=»348<5)  —  Pbbsonal  Injtjbt  — 

BEFUBAL  of  iNSTBUCnON. 
In  such  case  a  reauested  instruction  that,  if 
plaintiff  was  thrown  xrom  the  ear  by  an;r  away- 
mg  motion  or  sodden  jerk  ordinarily  ucident 
to  the  running  of  cars,  under  the  circumstances 
of  the  case  verdict  should  be  for  defendant  was 
properly  refused,  as  it  made  him  assume  the  risk 
of  such  jerk,  even  if  it  arose  from  tbe  motor- 
man's  reckless  operation  of  the  car  with  knowl- 
edge of  plaintiff^B  presence  on  the  platform. 
S.  Cabbiebs  4c=>348(13)  —  Pebsonal  In  jubt— 

iNSTBUCnON  —  CONTBIBUTOBT  NEOLiaBNCE. 

An  instruction  that  as  matter  of  law,  not- 
withstanding the  xMsaenger's  place  of  added  per- 
il on  the  platform,  a  legal  presumption  of  n^li- 
gence  arose  against  the  carrier  from  the  met 
of  his  injnt7  was  erroneous. 
9.  Cotram  ^»99(1)  —  Fouceb  DsaiaioKa  — 

Scope  —  Oehebal  Apfbovai.  of  Xnstbuc- 

noNS. 

The  Supreme  Court's  general  approval  of 
the  instructions  Is  not  a  specific  approval  of  an 
instruction  not  criticized. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Geo.  A. 
Sturtevant,  Judge. 

Action  by  Warren  Graff  against  the  Unit- 
ed Railroads  of  San  Francisco.  Judgment 
for  plaintiff,  accepted  by  plaintiff  as  reduc- 
ed, motion  for  a  new  trial  doiled^  and 
from  the  order  and  Judgment  defendant 
appeals.  Reversed. 

Wm.  M.  Abbott  and  Wm.  U.  Camion,  both 
of  San  Frandaco  (Elngaly  Cannon,  of  San 
Francisco,  of  connaeUi  for  appellant  Sul- 
livan &  Snllivan  and  Theo.  J.  Roche,  of 
San  Frandaco,  for  respondoit 

SHAW,  X  [1,1]  In  the  decision  of  this 
case  in  dq;)artinent  the  Judgment  waa  re- 
versed because  of  the  instractlon  wtaldti  ap- 
pears In  the  latter  part  of  the  opinion  upon 
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the  subject  of  the  presumption  arising  from 
an  injury  to  a  [>a&senger  while  on  board  a 
railroad  car.  In  commenting  upon  this  in- 
struction the  opinion  contained  the  follow- 
ing: 

"The  rule  of  law  is  that  where  an  injured  pas- 
senger is  riding  in  an  unusual  position,  which 
position  increaees  his  danger,  the  doctrine  of 
res  ipsa  loquitur  does  not  eppl^,  and  no  pre- 
sumiition  arises  that  resulting  injury  wu  due 
to  the  negligence  of  the  carrier." 

The  r^earlDg  was  granted  because  It 
was  considered  that  this  statement  might 
be  misleading.  The  concluding  sentence  of 
the  opinion  Is  also  misleading.  It  is  obvious 
that  tlie  proof  may  show  that  the  passen- 
ger was  riding  in  an  unusual  position  wbich 
increased  his  danger,  and  may  also  show 
Uiat  the  Injury  aro&e  from  something  done 
by  the  carrier  Id  operating  the  car.  In  such  a 
case  a  prima  facie  case  of  negligence  Is  made, 
and  the  burden  rests  upon  the  carrier  to 
show  that  the  thing  done  by  It  which  caused 
the  Injury  was  not  the  result  of  Its-  negli- 
gence. The  true  rule  on  the  subject  is  stated 
in  the  Steele  Case,  cited  in  the  opinion,  and  in 
Wyatt  V.  Padflc,  etc.,  Co.,  156  Cal.  174,  103 
Pac.  892. 

[3]  It  is  true  that  this  instruction  has  been 
approved  in  a  number  of  ca&es  decided  by 
this  court,  but  it  will  be  foand  that  In  each 
case  there  was  no  dispute  orer  the  proposi- 
tion that  the  Injury  arcee  from  the  manner 
of  operating  the  car.  Wbai  that  la  the  case, 
the  instmctlon,  altbongh  It  does  not  fnlly 
frtate  the  doctrine,  Is  correct  when  apidted 
to  soeb  a  case,  and  the  court  would  not  re- 
verse the  Judgment  because  of  the  failure 
to  give  the  modifications  which  might  be 
necessary  If  the  evldfflice  were  of  a  different 
character.  In  the  present  case  there  was  a 
dlspnte  over  the  question  whetlier  the  In- 
jury arose  from  the  manner  of  operating 
the  car.  or  from  the  plaintUfs  carelessness 
In  standing  too  near  the  side  thereof,  and 
the  question  as  to  which  was  the  cause  of 
the  injury  should  have  been  left  to  the  Jury 
instead  of  tieins  taken  from  them  by  the  al>- 
solute  character  of  the  Instruction  given. 

"With  this  explanation  of  the  concluding 
smtence.  and  the  passage  above  quoted  and 
the  authorities  dted  In  support  of  it  elimi- 
nated, we  adhere  to  the  opinion  rendered 
In  departmrat.  It  is  as  follows: 

"I^ntiff  charged  that  while  a  passenger  up- 
on an  electric  car  of  the  defendant  and  riding 
on  the  front  platform  thereof  the  motorman  pro- 
pelled the  car  around  a  curve  at  a  greatly  excea- 
aive  speed,  cauAing  liini,  the  plaintiff,  to  be 
thrown  violently  from  the  car  to  the  ground, 
the  car  passinrr  over  both  of  his  legs,  necessi- 
tating amputation  of  both.  Defendant  answer' 
ed  by  denial,  and  affirmatively  charged  that  the 
injuries  sustained  by  plaintiff  were  due  to  his 
own  negligence.  The  jury  rendered  a  verdict 
for  plaintiff.  On  defendant's  motion  for  a  new 
trial  the  eonrt  reduced  the  verdict,  and  plain- 
tiff accepted  the  reduction.  The  motion  for  a 
new  trial  was  then  deaied,  and  defendant  ap- 
peals from  the  judgment  and  order  so  dointr. 

[4]  "Defendant's  first  contention  is  that 
pUlntUTs  own  evidence  establishes  his  contoil>- 


utory  negligence  beyond  doubt  and  that  the 
court  erred  in  refusing  to  instruct  the  Jury  to 
return  its  verdict  in  favor  of  defendant.  Plain- 
tiff, it  appears,  was  familiar  with  the  tracks 
over  which  he  was  traveling  and  with  the  curves 
thereon.  He  was  on  the  front  platform  of  the 
car  near  an  open  door  on  the  right-hand  nde  of 
the  car  which  permitted  the  ingress  and  ^ress 
of  passengers.  Ue  was  in  conversation  with  a 
friend.  He  turned  his  head  slightly  to  speak  to 
this  friend,  when  the  car  took  the  curve  and 
hurled  him  through  the  open  door.  He  was 
standing  next  to  another  door  opening  into  the 
body  of  the  car,  and  so  far  as  he  remembered, 
though  his  memory  was  not  good,  be  was  not 
leaning  against  it  nor  holding  to  anything.  Hs 
was  accustomed  to  ride  on  electric  cars  and 
on  the  cars  of  that  particular  line,  and  was 
standing,  balancine  himself.  The  evidence  was 
conSicting  as  to  the  speed  with  which  the  car 
took  the  curve.  It  will  be  assumed  that  the 
jury  believed  that  It  was  at  an  undue  speed, 
and  that  the  motonnan  was  guilt;  of  negligence, 
in  view  of  the  fact  that  to  his  knowledge  pas* 
sengers  were  standing  on  the  front  platform. 
Thoufch  witnesses  for  the  plaintiff  tratified  that 
plaintiff  was,  or  apparently  was,  holding  on  to 
the  iron  gate  or  a  handrail  of  the  car,  and  that 
he  also  was  leaning  with  his  back  against  the 
door,  it  is  said  that  by  virtue  of  plaintiff's  own 
testimony  this  evidence  is  not  sufficient  to  raise 
a  conflict.  We  think,  however,  that  it  is,  and 
that  we  are  bound  to  assume  that  the  Jury  con- 
cluded that  the  plaintiff  was  doing  both  of  tliese 
things,  and  this  is  so  because  it  is  a  part  of 
common  experience  that  a  man  who  has  receiv- 
ed so  tremendous  a  shock  as  that  which  this 
plaintiff  sustained  frequently  comes  through  his 
fnJiuiM  with  no  clear  memory  of  the  accident 
Itself  or  the  events  that  occurred  imme<liately 
antecedent  thereto.  This  truth  is  one  of  com- 
mon knowledge,  and  is  universally  recognized 
in  the  medical  books.  PlaintiS's  own  testimony 
in  tliis  regard  ia,  *At  the  present  time,  since  this 
accident,  my  memory  is  pretty  bad.* 

"It  ia  said  that  it  was  plaintiff's  duty,  even  if 
obliged  to  stand  temporarily  on  the  front  plat- 
form, to  enter  the  body  of  the  car  and  thus 
make  his  position  safe  whsi  opportunity  pre- 
sented itself  so  to  do ;  that  such  opportunity  did 
prewnt  itself,  and  plaintiff  was  gnilty  of  con- 
tributory negliirence  in  not  making  use  of  the 
opportunity.  Upon  the  question  of  the  condi- 
tion of  the  car,  however,  the  evidence  is  in  dis- 
pute ;  that  of  the  plaintiff  going  to  show  that 
in  the  body  of  the  car  every  seat  was  occupied, 
that  passengers  were  crowded  in  the  aisle  and 
six  or  seven  more  were  standing  on  the  platform 
where  he  was.  t7nder  these  circnmstances 
again,  the  determination  of  these  disputed  facts 
is  for  the  jury. 

[5]  "Authorities  are  cited  by  appellant  declar- 
ing that  the  mere  presence  of  a  passenger  upon 
an  electric  car  on  the  platform  when  there  is 
space  for  him  within  the  body  of  the  car  ia  con- 
clusive upon  the  contributory  negligence  of  the 
plaintiff,  and  to  this  effect  it  is  contended  are 
Hodler  v.  Public  Service  Ry.  Co.,  85  N.  J. 
Law,  346,  88  Ati.  1071,  and  Ward  v.  Interna- 
tional R.  Co.,  206  N.  T.  83.  99  N.  E.  262.  Ann. 
Cas.  1914A,  1170.  bot  whatever  may  be  the  rule 
in  these  jarisdictiona,  such  is  not  the  rule  in 
this  state,  nor  in  the  majority  of  states,  nor  yet 
do  we  conceive  it  to  be  the  rule  independentiy 
of  statute  in  the  state  of  New  York,  for  it  is 
said  in  Nolan  v.  Brooklyn  City,  etc.,  Ry.,,  87 
N.  T.  63,  41  Am.  Rep.  345:  'The  rule  is  settled 
that  independent  of  the  mandate  of  the  statute 
*  *  *  it  ia  not,  even  in  the  case  of  steam 
cars,  negligence  per  se  for  a  passenger  to  stand 
on  the  front  platform  of  a  moviite:  car.'  KeUy 
V.  Santa  Barbara  R.  R.  Co..  171  Cal.  423.  1^ 
Pac.  903,  Ann.  Cas.  1&17C,  798;  Pniitt  v. 
Santa  Barbara,  etc.,  R.  R.  Co.,  161  Cal.  29, 
118  Pac.  223.  86  V.  R.  A.  (N.  S.)  .^1 ;  Hol- 
loway  T.  Pasadena,  etc,  Ry.  Co.,  130  CaL  177, 
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62  Pac.  478;  Babcock  v.  L.  A.  Traction  Co., 
128  Cal.  173,  60  Pnc.  780:  Seller  v.  ftlarket  St 
Ry.  Co..  189  GaL  268,  72  Pac  1006:  I^nn  v. 
Southeni  Pac.  Co.,  103  Cal.  7,  36  Pac.  1018, 
24  L.  R.  A.  710 ;  6  Cyc.  p.  653  ;  3  Thompson, 
Nesrligence,  $  2954. 

(6, 7]  The  defendant  proffered  and  the  conrt 
refuaed  to  give  the  fcdloiriiv  instroetltuu: 

"  *(1)  If  the  plaintiff  voluntarily  and  for  hia 
own  convenience  was  ridinK  on  the  platform  of 
the  car  at  the  time  and  place  in  question,  and 
was  thns  exposed  to  dangers  which  be  would  not 
have  oiconntered  had  he  entered  and  remained 
within  the  car,  and  that  he  could  have  entered 
the  car  a  reasonable  time  before  the  accident 
and  remained  therein  until  the  time  of  the  acci- 
dent, I  inatmct  yon  that  the  plaintiff  assumed 
responsibility  for  the  increased  rlaka,  it  any, 
which  he  thus  voluntarily  expoaed  himself  to, 
and  if  he  was  injured  solely  in  consequence  of 
such  increased  risk.  I  instruct  you  that  he  can- 
not recover,  and  your  verdict  must  be  in  favor 
of  the  defendant 

"  '(2)  If  you  find  that  the  plaintiff  was  thrown 
from  the  car  either  by  any  swaying  motion  or 
any  sudden  jerk,  and  that  such  motion  or  jerk 
is  ordinarily  incident  to  the  running  of  cars,  un- 
der the  circumstances  of  this  case,  you  are  in- 
structed that  your  verdict  must  be  in  favor  of 
the  defendant 

"It  was  justified  in  so  doing,  for  both  of  these 
instnictionB  contain  a  declaration  not  warrant- 
ed in  law.  By  the  first  the  jury  would  have  been 
told  that  the  plaintiff  'assumed  responsibility 
for  the  increased  risks'  occasioned  by  hia  pres- 
ence on  the  platform,  and  'if  he  was  injured 
solely  in  consequence  of  such  increased  risk,' 
he  could  not  recover.  Something  of  what  has 
heretofore  been  said  points  out  the  error  in  law 
here  declared.  Specifically  the  vice  of  tbe  in- 
struction is  that  it  charges  the  plaintiff  with 
the  assumption  of  all  increased  risks,  whereas, 
the  only  increased  risks  which  he  assumed  were 
-those  occasioned  by  his  position  and  arising 
from  the  due  operation  of  the  car  by  the  motor- 
man  who  bad  knowledge  of  that  position.  He 
did  not  assume  tbe  increased  risks  of  any  mis- 
conduct upon  the  part  of  the  motorman  in  such 
operation.  The  specific  legal  Saw  of  the  second 
instrnction  justifying  its  refusal  is  that  it 
charges  tbe  jury  that  plaintiff  assumed  the  re- 
sponsibility of  injury  from  any  'sudden  jerk  or- 
dinarily incident  to  tbe  running  of  cars  under 
the  circumstances  of  this  case,'  and  here  again 
is  the  implication,  if  not  the  statement,  that 
the  plaintiff  assumed  the  risk  of  such  a  jerk 
even  if  It  arose  from  the  reckless  operation  of 
the  car  by  the  motorman  who  had  knowledge  of 
hia  presence  on  the  platform.  Making  reference 
to  the  discussion  of  this  question  in  Kelly  v.  San- 
ta Barbara  R.  R.  Co.,  171  CaL  415,  1B3  Pac. 
90S,  Ann,  Cas.  1917,  c.  67,  nothing  further  need 
here  be  added. 

[8,9]  "Finally,  the  court  instructed  the  jury 
in  the  following  language:  'Contributory  neg- 
ligence on  the  part  of  a  passenger  cannot  be 

Ereaqmed  from  the  mere  fact  of  injury,  but  must 
B  proved.  On  the  other  hand,  the  proof  of  an 
injury  to  a  passenger  on  the  car  of  a  common 
farrier  casts  upon  the  common  carrier  the  bur- 
den of  proving  that  the  injury  was  occasioned 
by  inevitable  casualty  or  some  other  cause 
which  human  care  and  foresight  could  not  pre- 
vent, or  by  the  contributory  negligence  of  tbe 
passenger,  unless  the  proof  on  the  part  of  the 
passenger  tends  to  show  that  the  injury  was  oc- 
casioned by  the  contributory  negligence  of  the 
passenger,  or  by  inevitable  casualty,  or  some 
other  cause,  which  liuman  care  and  foresight 
could  not  prevent.  A  consideration  of  Steele  v. 
Pacific  Elec.  Ry.  Co.,  168  Cal.  375.  148  Pac. 
718.  will  establish  the  inapplicability  and  the 
injury  of  this  instruction.  •  •  •  Froeming 
V,  Stockton  Elec.  R.  R.  Co.,  171  Cal.  401,  153 


Pac.  712,  is  relied  on  by  respondent  as  authori- 
tr  for  the  giving  of  this  instruction  under  these 
circumstances.  It  is  true  that  this  instruction 
was  there  given.  It  Is  also  trne  that  this  court 
declared  that  tbe  jury  was  ably  and  painstak- 
ingly instructed,  but  no  objection  was  made  to 
the  giving  of  this  instruction,  and  under  famil- 
iar principles  the  court's  general  approval  of 
tbe  instructions  was  not  a  specific  approval  of 
an  instruction  not  criticized.  The  injury  work- 
ed by  this  instruction  is  most  aijparent.  It  di- 
rected the  jury  in  its  deliberations  by  telling 
them  that  as  matter  of  law,  notwithstanding 
tbe  place  of  added  peril  which  the  plaintiff  bad 
voluntarily  assumed,  a  legal  presumption  of  neg- 
ligence arose  against  the  defendant  virtue  of 
tbe  fact  thot  he  sustained  injury." 

Tbe  judgment  and  order  appealed  from 
are  reversed. 

We  concur:  ANGELIX)TTI,  0.  J.;  SLOSS, 
J. :  WILBUR.  J. ;  MBI/VIN,  J. ;  RICHARDS, 
Judge  pro  tern. 


OUMPEL  T.  SAN  DIEGO  ELECTRIC  BX. 
CO.    (L.  A,  4X36.) 

(Supreme  Court  of  California.    April  16, 
1018.) 

1.  Cabmebs  «=»314(1)  —  Pkbsorai.  Iwjotv— 
suftictenct  of  couplaint. 

An  amended  complaint,  alleging  that  plain- 
tiff was  a  passenger  for  hire  on  defendant's 
street  car ;  that  while  it  was  rounding  a  curve, 
at  a  speed  of  20  miles  and  more  per  hour,  he 
was  thrown  from  tbe  car,  and  alleging  negli- 
gence in  respect  to  excessive  si>eed  and  failure 
to  provide  straps  for  passengers ;  and  that 
as  the  car  ran  on  to  the  curve  it  gave  a  sudden 
and  violent  jerk  by  which  he  was  thrown  from 
the  car  and  injured— stated  a  cause  of  action. 

2.  Carbikbs  «s3a20(19)— Fbbsomax,  Ihjubt— 

CONTBEBPTOKT  MlQUaXHCS— QUBBnoiT  WB 
JUBT. 

In  such  case  held,  on  the  evidence,  that  de- 
fendant's negligence  was  for  the  jury. 

3.  Cabbiers  «=>347(7)  —  Coictbibut<»t  N»o- 

LIGBNCE— QTJBBIION  FOB  JUBT. 
In  such  case  plaintiff's  contributory  negli- 
gence  in   not   guarding  himself   from  being 
thrown  from  car  held,  on  the  evidence,  a  ques- 
tion for  the  jury. 

4.  Damagm  216(8)  —  Pebsonal  Injdby— Fu- 
TUBS  SvwmBOJua  and  Loss  of  Eabnino 

POWEB. 

In  such  case  an  instruction  to  consider  the 
extent  of  plaintifre  injury,  the  pain  and  suf- 
fering he  had  undergone  by  reason  of  the  in- 
jury resulting  from  defendant's  negligence,  and 
any  future  pain  and  suffering  traceable  to  and 
resulting  from  the  injury  and  to  consider  the 
loss  of  time  and  earning  power  resulting  from 
the  injury,  and  any  future  loss  resulting  from 
the  injury,  correctly  stated  the  elements  of 
damages  and  those  permissible  under  Civ.  Code, 
5  321b. 

5.  Tbial  «=:3260(1)  —  Refdbai.  or  Inbtbuc- 
TiONB— Given  Instbuctions. 

Tbt  refusal  of  instmctions  is  not  error, 
wbere  the  subject-matter  was  sufficienUy  cover- 
ed by  the  instructions  given. 

Department  1.  Appeal  from  Superlw 
Oonrt,  San  Diego  County;  O.  N.  Andrews, 

Judge. 

Action  by  Arnold  Gnrapel  against  the  San 

Diego  Electric  Railway  Company.  From  a 
judgment  for  plaintiff  and  from  an  order  de- 
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nylnc  ItB  motion  for  s.  new  trial,  defmdant 
appeals.  Judgment  and  order  affirmed. 

Read  &  DUworth  and  Titus  &  Davln,  of 
San  EH^o,  for  appellant  James  B.  O'Keefe 
and  C.  H.  Van  Winkle,  both  of  San  Dl^. 
for  respondent 

RICHARDS.  Judge  pro  tem.  This  Is  an 
aroeal  from  a  Judgment  in  plalntifrs  faror 
and  from  an  order  denying  tlie  defendant's 
motion  for  a  new  trial,  In  an  action  for  dam- 
ages for  personal  injuries  sustained  by  the 
plaintiff  through  being  thrown  £rom  a  street 
car  of  the  defendant  while  It  was  rounding 
a  curve  at  the  comer  of  First  and  Spruce 
streets  in  the  city  of  San  Diego. 

[1]  The  a^iellaut  assails  the  plalntUTB 
amended  complaint  as  not  stating  a  cause  of 
action.  The  plaindff  in  liis  said  complaint, 
after  arerrlng  that  he  was  a  passenger  for 
hire  upon  the  defendant's  car,  goes  on  to  al- 
lege that  tba  said  car  "proceeded  in  a  north- 
erlj  direetlmi  aa  Its  said  street  car  line,  and 
at  tibat  certain  pcdnt  on  the  comer  of  First 
and  Spmca  streets,  while  said  car  was 
rounding  said  cnrre,  and  white  the  same  was 
traveling  at  a  rate  of  qwed  of  20  miles  per 
hour  or  thereabouts,  plaintiff  was  thrown 
from  said  car  and  injured  as  hereinafter  set 
forth."  The  plaintiff  then  proceeds  to  at 
lege: 

"That  tiie  said  defendant  company  was  nesU- 
gent  ht  the  premises,  in  tbia:  *  *  *  (b)  In 
rounding  said  curve  at  an  excessive  rate  of 
speed,  to  wit,  20  miles  per  lionr  or  thereaboats ; 
(c)  in  its  failure  to  provide  straps  or  otiier 
facilities  for  pasaengcrs  standing  to  bold  on  to. 
•  •  •  That  by  reason  of  the  negligence  afore- 
said plaintiff  was  thrown  from  said  car,  as 
hereinl>efore  alleged,  and  stmck  the  ground  with 
great  force,  and  by  reason  thereof,  and  by  rea- 
son of  said  nogligtticet  received  a  severs  Injury," 
etc 

At  the  trial  the  plaintiff  further  amended 
bb  complaint  by  alleging  that  as  the  car 
ran  onto  the  curve  "It  gave  a  sudden  and  vio- 
lent Jerk,  by  reasra  of  which  and  at  which 
time  plaintiff  was  tiirown  from  said  car  and 
Injured."  We  are  ct  the  opinion  that  the 
complaint  as  thus  amoided  sufficiently  stat- 
ed a  cause  ot  action. 

[2]  The  apiwllant  next  conteiida  that  the 
evidence  is  Insufficient  to  justify  the  verdict 
in  that  It  falls  to  show  that  the  accident  was 
the  result  of  any  n^llgence  on  the  part  of 
defendant  company.  The  plaintiff  himself 
testified  in  relation  to  the  accident  that  he 
had  boarded  defendant's  car  at  the  corner  of 
B  and  Third  streets  at  some  time  after  11 
o'clo<A  on  the  night  of  his  injury.  It  had 
been  raining.  The  car  was  very  crowded. 
Persons  were  standing  on  the  front  and  rear 
platforms  and  on  the  steps  of  the  car.  He 
gained  standing  room  on  the  rear  platform, 
and,  as  some  of  the  passengers  got  off,  was 
able  to  Bt^  over  to  the  door  of  the  car,  but 
could  not  get  Inside  because  of  its  crowded 
condition.  He  was  standing  leaning  against 
the  door  when  the  car  came  down  the  steep 
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hill  above  the  curve  going  very  fast,  about 
20  miles  an  hour.  He  had  a  package  under 
bis  right  arm,  and  was  trying  to  get  hold  of 
the  piece  that  runs  down  from  the  roof  to 
the  floor.  The  car  made  a  terrible  J«rk  at 
the  curve  and  threw  him  off.  Tba  plaintiff 
also  testified  that  he  had  been  accus^Kued  to 
ride  on  this  car  along  this  portion  of  its 
route,  and  knew  that  the  hill  and  curve  were 
there.  Ttaere  was  other  testimony  sni^rt- 
Ing  plaintiff,  to  the  effect  that  the  car  was 
going  at  a  more  rapid  rate  of  speed  than 
usual  as  it  approached  the  curve.  There 
was  also  evidence  on  the  part  of  the  defend* 
ant,  contradicting  that  of  the  plaintiff  as  to 
the  rate  of  speed  of  the  ear  and  as  to  a  Jerk 
at  the  curve,  which  It  la  not  necessary  to  re- 
cite In  detail,  for  It  Is  evident  that  there 
was  sufficient  evidence  presented  In  support 
of  the  plalntUTs  case  to  make  It  a  proper 
case  for  the  jury,  upon  the  authority  of  Bab- 
cock  V.  Los  Angeles,  etc.,  Co.,  128  Cal.  173, 
60  Pac.  780,  and  Graff  r.  United  Railroads, 
172  Pac.  603. 

[1]  It  Is  next  confided  by  the  aivwllant 
that  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  In  not  taking 
proper  precautions  to  guard  himself  from 
the  danger  of  falling  or  being  thrown  from 
the  car  as  it  approached  a  curve,  the  exist- 
ence of  which  he  knew,  and  at  a  race  of 
speed  of  which  be  was  aware.  Appellant 
cites  numerous  cases  from  this  and  other  Ju- 
risdictions which  It  claims  supports  this  po- 
sition. But  upon  this  point  also  the  most  re- 
cent and  approved  decisions  of  this  court 
are  to  the  effect  that  under  like  circumstanc- 
es to  those  disclosed  In  the  case  at  bar  the 
question  of  the  plalntltTs  contributory  neg- 
ligence is  one  which  should  properly  be  sub- 
mitted to  the  Jury.  The  most  recoit  utter- 
ance of  this  court  upon  the  subject,  citing 
and  sustaining  earlier  cases,  Is  ttuit  of  Graff 
V.  United  Railroads,  supra. 

[4]  The  appellant  further  urges  that  the 
court  erred  In  giving  the  following  Instruc- 
tions: 

"In  fixing  the  compensatlfm  you  take  into 
account,  if  you  find  that  he,  by  resaon  of  the 
negligence  of  the  defendant  had  been  injured, 
then  you  take  into  account  the  extent  of  bis 
injuries,  and  whatever  pain  and  suffering,  ei- 
ther physical  or  mental,  he  has  undergone  by 
reason  of  that  injury,  resulting  from  the  neg- 
ligence of  the  defendant  and  what  pain  and 
suffering  he  will  yet  undergo  which  can  be  trac- 
ed and  is  tho  result  of  that  injury. 

"You  also  take  into  account  his  loss  of  time, 
that  Is,  his  iuabili^  to  earn  money,  which 
has  resulted  from  the  injury  which  be  received 
by  the  negligence  of  the  defendant,  whatever 
loss  of  time,  loss  of  ability  to  earn  money,  has 
resulted  up  to  this  time,  and  whatever  loss 
of  time  or  loss  of  sbUitjr  to  earn  money  will 
result  In  the  future,  and  irtiieh  can  be  traced 
you  to  tiie  result  of  this  injury,  and  due  to 
the  negligence  ot  the  dcfaidant" 

It  is  the  appellant's  contention  that  these 
instmctlons  violate  the  rule  laid  down  In  the 
case  of  Helone  v.  Sierra  Railway  Co.,  151 
CaL  117,  91  Pac.  522,  In  that  they  permit  the 
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jury  to  speculate  upon  the  fatnre  pain  and 
suffering  of  the  plaintiff,  and  also  as  to  bis 
loss  of  time  and  ability  to  earn  money,  and 
do  not  confine  these  elements  of  damage  to 
that  detrlm^t  which  would  be  certain  to 
result  from  the  plaintiff's  injury.  The  differ- 
ence between  the  instructions  which  were  the 
subject  of  the  court's  criticism  In  the  Melone 
Case  and  those  above  quoted  Is  clear  upon  a 
comparison  of  the  two  sets  of  instructions. 
In  the  Melone  Case  the  instrnctlons  as  to 
the  plaintiff's  future  Injuries  were  phrased 
in  the  subjunctive,  and  it  was  in  this  that 
their  Tlce  consisted;  while  In  the  case  at 
bar  the  court  Instructed  the  jury  that.  In  es- 
timating the  compraisatlon  which  the  plain- 
tiff could  recover  as  a  result  of  bis  Injuries, 
it  could  take  Into  account  "what  pain  and 
suffering  he  wUl  yet  undergo,  which  can  be 
traced  and  Is  the  result  of  that  Injury";  and, 
as  to  the  plaintiff's  future  loss  of  time  and 
of  ability  to  earn  money,  tbe  conrt  confined 
the  jury  to  that  "which  can  be  traced  by  you 
to  the  result  of  this  Injury  and  due  to  the 
negligence  of  the  defendant."  These  are,  In 
effect,  instructions  to  the  jnry  tliat  the  plain- 
tiff was  to  be  limited  In  his  right  to  recovery 
as  to  these  elements  of  damage  to  such  dam- 
ages as  it  was  reasonably  certain  he  would 
suffer  in  the  future,  and  they  are  thus  with- 
in the  rule  declared  to  be  the  correct  rule  for 
the  admeasurement  of  such  elements  of  dam- 
age In  the  Melone  Case,  and  to  such  as  are 
permissible  under  section  3283  of  tbe  Civil 
Code. 

[B]  The  appellant  finally  contends  that  the 
court  erred  In  its  refusal  to  give  certain  In- 
stmctioiis  requested  by  the  defendant  and 
dealing  with  particular  phases  of  tbe  evi- 
dence In  the  case.  It  is  not  necessary  to  set 
forth  In  detail  these  Instructions  nor  refer 
to  the  argument  or  authorities  cited  by  the 
appellant  in  their  support,  for  the  reason 
that  the  court,  after  a  careful  examination 
of  tbe  whole  body  of  Instructions  given  by 
the  trial  court,  is  of  the  opinion  that  they 
sufficiently  cover  the  points  empbaidzed  by 
the  defendant  in  its  suggested  instructions, 
and  tbat,  upon  the  wbole,  the  jury  were  ful- 
ly and  ^Irly  Instructed  as  to  tbe  rules  of 
law  by  which  they  were  to  be  governed  in 
arrlTtng  at  their  verdict;  and  hence  that 
there  was  no  error  committed  in  refusing  to 
give  the  InstructlODS  requested  by  the  de> 
fecdant 

Judgment  and  order  affirmed. 

We  concar:  SLOSS,  J.;  SHAW,  3, 


IMVl  T.  OaE8i;BT.   (L.  A.  4178.) 
(Supreme  Conrt  of  California.  April  16,  1918.) 
Appeal  airo  Bbbob  «bs»1011  fl)— IIsview 

FlNDIItSa  ON  OOIfVXIOTING  EVIDENCE. 

Supreme  Court  will  not  disturb  the 
findings  of  the  trial  court  when  the  evidence  is 
in  BUbstandal  cwfliet 


Department  I.  Appeal  from  Superior 
Court,  San  Diego  County;  C.  N.  Andrews, 
Judge. 

Action  by  Edgar  B.  Levi,  as  receiver, 
against  James  A.  Cbesley.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Judgment 
modified,  and  trial  court  directed  to  modify 
its  finding  and  Judgment  in  accordance  with 
the  views  expressed. 

H<^  &  Ghatter8<m,  of  San  Dlegis  for  a.pptH- 
lant  Riley  &  Heskett,  of  San  Diego,  for  re- 
spondent 

RICHARDS,  Judge  pro  tem.  This  is  an  ap- 
peal by  the  plaintiff  in  tbe  action  to  recover 
possession  of  personal  property  in  which 
judgment  went  for  the  defendant,  and  a  mo- 
tion for  a  new  trial  was  denied.  The  facts  of 
tbe  case  were  these:  One  'Paul  E.  Lavoice, 
who  was  a  t^ant  upon  the  ranch  of  the  de- 
fendant Cbesley,  purchased  from  one  Adolph 
Levi  30  cows,  giving  a  nwrtgage  to  secure  the 
purchase  price  of  said  cows  upon  than,  and 
also  upon  some  43  other  head  of  cows  upon 
said  ranch,  and  of  which  he  was  as  such  ten- 
ant of  Cbesley  in  possesslfm,  but  which  In 
fact  belonged  to  the  defendant  Mot  long 
after  this  transaction  the  defendant  Cbesley 
discovered  that  bis  tenant  Lavoice  was  dis- 
posing of  the  cattle  upon  his  ranch,  and  he 
accordingly  onsted  him  from  It,  and  obtained 
his  conviction  and  incarceration  In  the  state 
prison.  Subsequently,  upon  foredosure  of 
the  mortgage,  tbe  plaintiff,  Edgar  B.  Levi, 
was  appointed  receiver,  and  as  such  com- 
menced this  action  against  the  defendant. 
Cbesley,  for  the  alleged  conversion  of  21  of  the 
30  cows  for  the  purchase  price  of  which  the 
said  nlortgage  was  given.  The  defendant  de- 
nied having  possession  of  or  having  converted 
said  cattle,  exc^t  tbat  he  admitted  being 
In  [)OS8esslon  of  one  of  said  cows  wbldi  he 
had  offered  to  deliver  to  tbe  plaintiff  prior  to 
tbe  Institution  of  the  action  and  still  stood 
ready  to  dellvo-.  upcm  the  trial  of  the  cause 
the  erldoice  was  ctmfllctlng  as  to  the  identity 
of  tbe  cows,  for  tbe  CMiverslon  of  which  tbe 
plaintiff  sought  to  recover,  witti  the  exc^ 
tkm  of  the  one  cow  wblcli  tiie  defendant  con- 
ceded and  the  conrt  awarded  to  the  plain- 
tiff, and  with  tbe  nceptlon  also  of  <me  other 
cow  which  the  plaintiff,  we  think,  sufficiently 
showed  to  have  beea.  one  of  those  Induded  In 
the  mortgage. 

[1, 2]  Tbe  only  points  which  Uie  appellant 
presents  upon  appeal  relate  to  tlie  Buffldency 
of  the  evidence  to  sostaln  the  findings  <tf  the 
court  Under  tbe  weU-estabUshed  nde,  this 
court  wlU  not  dlstnrb  the  findings  of  the  tilal 
court  when  the  evideuoe  is  In  mbstantlal 
cmifllct  This  dlqUBes  of  every  queaUon  tn 
the  case  except  as  to  ttie  right  of  plaintiff  to 
the  poraesslon  or  value  of  the  one  red  Dur- 
ham cow,  which,  we  think,  the  proofs  suffl- 
dently  showed  plaintiff  to  be  also  »itltled. 
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The  Judgment  will  therefore  be  modified  so 
as  to  award  this  additional  cow  to  the  appel- 
lant, or  Its  value,  which  the  trial  court  de- 
termined to  be  the  sum  of  $100;  and,  the  re- 
spondent having  In  bis  brief  suggested  and 
consented  to  such  modification,  the  trial  court 
Is  hereby  directed  to  modify  its  finding  and 
Judgment  in  accordance  with  the  views  ex- 
pressed in  this  opinion,  each  of  the  parties 
to  this  appeal-to  pa^  his  own  costs. 

It  is  so  ordered. 

We  concur:  SLOSS,  J.;  SHAW.  J. 


RUSHTON  T.  RBEVB  et  al.  (L.  A.  4284.) 
(Supreme  Court  of  California.   April  17.  1918.) 

1.  JUBTICEB  OF  THE  PeACB  «=>  1 62(1) — JD DO- 
ME NT— EnFOBCKHENT  Pending  Appeal. 

Where  an  appeal  is  tekeB  from  a  justice'i 
judgment  to  the  superior  court  on  questions  of 
law  alone,  and  no  stay  bond  is  filed,  it  ie  compe- 
tent for  the  jnstice,  even  before  disposal  of  the 
appeal,  to  proceed  to  enforce  the  Jnctement  by 
execution. 

2.  PifAUiNo  ^=>8(3>— CoNCLUsion  or  Law— 
Chabacteb  or  Afpeai.. 

In  an  action  to  enjoin  defendants  from  en- 
forcing a  justice's  Judgment  against  plaintiff, 
the  complaut^  allcdinc  that  at  time  of  issuance 
of  the  execution  complained  of  the  Judgment  of 
the  justice  "had  been  fully  vacated,  voided,  and 
set  aside,"  plaintiff  baving  taken  an  appeal 
fmn  the  Jadnnent  to  the  superior  court,  i»iicb, 
on  motion,  aismissed  the  appeal,  and  ordered 
all  the  papers  returned  to  the  justice,  did  not 
allege,  as  matter  of  fact,  that  the  appeal  was 
taken  on  auestioni  of  law  and  fact,  which  wonld 
have  avolaed  the  judgment,  the  allegation  being 
a.  mere  coDclusion. 

3.  Justices  of  the  Peace  4=>135(4) — Execu- 
tion—Injunction. 

Where  the  superior  court  had  Jurisdiction 
of  an  appeal  from  a  justice's  Judgment,  and  bad 
power  to  dismiss  it  and  make  the  necessary  or- 
ders to  dispose  of  it  on  the  groand  that  it  bad 
not  been  duly  perfected,  its  judgmentj  dismiss- 
ing the  appeal,  is  conclasive  in  an  action  to  en- 
join enforcement  of  the  justice's  judgment  on 
ground  that  dismissal  was  erroneous  and  exe- 
cution could  not  be  issued  by  the  Justice  court 

D^rtment  1.  Appeal  from  Superior 
Court;  Los  Angides  County;  Tmak  Q.  Fin* 
layooD,  Judge. 

Action  by  JuUa  E.  Rushton  against  Sid- 
ney N.  Reeve,  Charles  R.  Thomas,  EL  R. 
Parmelee,  and  George  H.  Keldi.  From  Judg- 
ment for  defendants,  and  from  an  order 
denying  a  preliminary  Injimction,  plaintiff 
appeals.   Judgment  and  order  affirmed. 

Oliver  O.  Clark  and  George  M.  Plerson, 
both  of  Los  Angeles,  for  appellant.  George 
H.  Kelcb,  of  liOa  Angeles,  for  respondents. 

SHAW,  J.  The  complaint  In  this  case 
purports  to  state  a  cause  of  action  to  enjoin 
the  defendants  from  enforcing  a  Judgment 
alleged  to  have  been  rendered  In  July,  1914, 
for  the  defendant  Kelch  against  the  plain- 
tiff. The  court  below  sustained  demurrers 
to  the  complaint,  and  thereupon  gave  judg- 
ment for  the  defendants.  A  preliminary  in- 


junction had  been  issued  upon  the  filing  of 
the  complaint,  and  the  court,  also  prior  to 
rendering  the  Judgment,  made  an  order  dis- 
solving such  preliminary  Injunction.  The 
plaintiff  appeals  from  the  Judgment  and  from 
the  order  denying  the  preliminary  injunction. 

It  appears  that  Kelch  recovered  Judgment 
in  the  court  of  toidney  N.  Reeve,  then  a  Jus- 
tice of  the  peace  of  Los  Angeles  township, 
against  the  plaintiff  Julia  E.  Rushton  and 
others;  that  Julia  E.  Rushton  took  an  ap- 
peal from  said  Judgment  to  the  superior 
court  of  the  county;  that  thereafter  the 
superior  court  on  motion  of  Kelcb,  the  plain- 
tiff In  said  Judgment,  dismissed  said  appeal, 
and  ordered  all  the  papers  to  be  returned  to 
the  Justice's  court,  and  thereupon  .the  Jus- 
tice proceeded  to  Issue  an  eiecutlon  upon 
said  Judgment 

[1 , 2]  The  complaint  does  not  state  wheth- 
er the  appeal  was  taken  on  questions  of  law 
alone  or  on  questions  of  law  and  fact.  There 
are  dedalons  of  this  court  to  the  effect  that 
when  an  appeal  Is  taken  on  questions  of  law 
and  fact,  and  before  its  final  disposition  In 
the  superior  court  the  Judgment  stands  va- 
cated, and  that  during  that  period  no  execu- 
tion upon  such  Judgment  can  be  allowed. 
Bullard  V.  McArdle.  98  Cal.  359,  33  Pac.  193, 
35  Am.  St  Rep.  176.  We  have  no  decisions, 
however,  which  purport  to  declare  that 
where  an  appeal  Is  talien  upon  questions  of 
law  alone  and  no  stay  bond  is  filed,  it  Is  not 
competent  for  the  court  below,  even  before 
the  disposal  of  the  api)cal,  to  proceed  to  en- 
force the  Judgment  by  execution,  and  un- 
questionably the  court  has  power  to  do  so. 
If  the  appellant  contends  that  after  the  dis- 
posal of  the  appeal  on  questlong  of  law  and 
fact,  and  after  upon  a  dismissal  thereof  in 
the  superior  court  the  Judgment  of  the  Jus- 
tice's court  cannot  be  enforced  by  execution, 
and  that  the  same  stands  vacated,  the  com- 
plaint is  fatally  defective  In  not  alleging  that 
the  appeal  in  controversy  was  taken  on  ques- 
tions of  law  and  fact  There  is  an  allega- 
tion that  at  the  time  of  the  issuance  of  the 
execution  complained  of  the  Judgment  of  the 
justice  "had  been  fully  vacated,  avoided  and 
set  aside."  The  context  shows,  however,  that 
this  Is  a  mere  conclusion  of  law.  It  cannot 
be  taken  as  an  allegation  of  fact,  or  as  suf- 
ficient to  supply  the  omission  to  allege  that 
the  appeal  was  taken  on  questions  of  law 
and  fact.  This  omission  was  snflKctent  to  up- 
hold the  order  sustaining  the  demurrer. 

[3]  With  re^)ect  to  the  dissolution  of  the 
restraining  order  the  facts  stated  In  the  an- 
swer are  proper  for  consideration.  It  is 
there  shown  that  Kelch,  the  plaintiff  iu  the 
Justice's  court,  moved  to  dismiss  the  appeal 
OD  the  ground  that  It  had  not  been  perfWted 
by  the  necessary  proceedings  on  behalf  of 
the  said  appellant,  and  that  this  motion  was 
sustained  by  the  superior  court,  and  tliat  an 
order  was  made  therein  that  the  said  appeal 
be  dismissed,  that  the  clerk  of  the  superior 
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court  forthwith  transmit  the  papers  In  the 
action  to  the  justice  of  the  peace,  and  that 
said  Justice  proceed  to  enforce  the  collection 
tbereof.  The  Huperior  court  had  jnrisdlc- 
Uon  of  the  appeal,  and  had  power  to  dis- 
miss it  and  make  the  necessary  orders  to  dis- 
pose of  it  on  the  ground  that  It  had  not  been 
daly  perfected.  This  Judgment  Is  conclusive 
upon  collateral  attack,  and  Is  sufficient  to 
dispose  of  the  application  for  the  injunction. 
It  Justifies  the  order  dlssclTiug  the  prelimi- 
nary Injunction. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  SLOSS,  J.;  RICHABI>S, 
Judge  pro  tern. 


ACSJEmMAN  T.  SCHULTZ  et  tl. 
(L.  A  4214.) 

(Snpreme  Court  of  GaHfornta.  April  IT,  1918.) 

1.  Appeal  amd  Ebbob  «=»345(1)  —  Tncs  fob 
Appeal— Statute. 

Uader  Code  Civ.  Proc.  I  939,  before  its 
amendment  in  1916,  providins  appeal  may  be 
taken  from  any  judgment  or  order  of  a  superior 
court  within  60  days  from  entry,  where  judg- 
ment was  entered  January  27,  1914,  appeal 
therefrom,  dated,  served,  and  filed  January  20, 
1915,  was  taken  too  late;  pendency  of  proceed- 
ings on  motion  foe  new  trial  not  extending  the 
time. 

2.  8TIFUI.ATI0!Ta  C=3l8(^— PBECIiUSION  FB03« 

Raising  Question. 
In  a  suit  on  claim  and  delivery,  defendant, 
who  entered  into  a  written  stipulation  with  the 
other  parties  whereby  he  acknowledged  due 
service  upon  him  of  tb«  summons  in  the  crow- 
complaint,  together  with  a  copy,  waived  the 
right  to  demur  to  the  cross-complaint,  and 
agreed  that  hia  answer  to  the  amended  com- 
plaint might  be  deemed  an  answer  to  the  croaa- 
complajnt,  is  precluded  from  raising  the  qnes- 
tioa  whether  a  cnm^omplaint,  in  an  action  on 
claim  and  delivery,  is  Impnqper. 

8.  Bxpuviir  •»72— WABBAnrr— SumciEN- 

CT  OF  EVIOENCE. 
In  an  action  on  claim  and  delivery,  evidence 
Md  to  iuBtify  a  finding  that  defendant  and  bis 
erosB-defendants,  as  an  mducement  to  the  cross- 
cnnplaiiumt  to  purchase  the  automobile  in 
which  defendant  falsely  claimed  an  interest, 
agreed  that  if  cross-complaiDant  would  purchase 
the  car  they  would  warrant  and  defend  the  title. 

4.  Fbauduuott  Convetancbs  «s>179{1)  — 
RiQHT  TO  Invoke  Statute. 

In  an  action  on  claim  and  delivery  involving 
an  automobile  sold,  where  a  third  person,  who 
originally  sold  the  ear  to  plaintiff,  was  not  a 
party,  a  defendant,  not  being  one  of  his  credi- 
tors, coald  not  invoke  Ctv.  Code,  I  3440,  as  to 
transfers  of  personalty  presumptively  fraudu- 
lent by  objecnng  that  plaintifr  was  not  shown  to 
have  ever  had  possession  of  the  car. 

5.  REPUTnr  ^3>84— FeAUD— AWABD  FOE  Be- 

PAIRS. 

Where,  after  transfer  of  possession,  and  be- 
fore discovery  of  the  fraud  worked  upon  him,  the 
buyer  of  an  automobUe  expended  or  became  in- 
debted in  a  certain  amount  for  repairs  on  the 
ear,  he  was  properly  awarded  judgment  for 
the  sum  in  an  action  of  claim  and  delivery, 
wherein  he  was  made  defendant  and  cross-com* 
idsined  against  his  vendor. 


6.  ApTBAZ.  AlTD  BBBOB  ^aBll01(^  —  SlTPPOBT 

BT  PutADiNoa— Modification. 
A  sum  awarded  by  the  judgment  on  a  cross- 
complaint  for  a  particular  item  should  agree 
with  the  allegations  and  prayer  of  the  cross- 
complaint,  and  judgment  wiU  be  modified  to 
that  extenL 

Department  2. '  Appeal  from  Superior 
Court,  lioa  Angeles  County;  John  W.  Shenk, 
Judge. 

Action  by  Charles  M.  Ackerman  against 
Cleveland  Schultz,  W.  J.  HIttson,  and  Bert  T. 
Denunltt  and  others.  From  a  Judgment 
against  him  on  the  cross-complaint  of  defend- 
ant Demmltt,  and  from  order  denying  his  mo- 
tion for  new  trial,  defendant  'Scdiultz  appeals. 
Judgment  as  modified  afilrmed,  and  order 
denying  motion  for  new  trial  affirmed. 

Cleveland  Schultz,  of  IjOs  Angeles,  in  pro. 
per.  Andrew  J.  Copp,  Jr.,  Charles  Ackerman, 
Clyde  E.  Cate,  and  W.  J.  Blttaon,  all  ot  Loa 
Angelea,  for  respondents. 

MFLTIN,  J.  Cleveland  Schultz  sought  to 
appeal  from  a  judgment  against  him  on  the 
cross-complaint  of  Bert  T.  Demmltt.  and  from 
an  order  denying  his  motion  for  a  new  trial. 

[1]  Respondent  says  that  the  appeal  frcHn 
the  Judgment  was  taken  too  late.  Judgment 
was  entered  January  27, 1914.  Appeal  there- 
from was  dated,  served,  and  filed  January  20, 
1915.  Under  section  939,  Code  of  Civil  Pro- 
cedure, before  Its  amendment  In  1915,  this 
was  too  late,  as  the  pendency  of  the  proceed- 
ings on  motion  for  new  trial  did  not  extend 
the  time  for  appeal  from  the  judgment.  We 
are  therefore  limited  to  a  consideration  of  the 
appeal  from  the  order  denying  the  motion  ot 
appellant  for  a  new  trial,  and  that,  too,  up<m 
a  record  which  does  not  contain  a  coQy  of  the 
original  complaint  of  Ackerman.  The  Judg- 
ment and  findings  upon  the  cross-complaint, 
however,  refer  to  Ackerman's  suit  as  one  on 
claim  and  delivery,  and  appellant  Insists 
that  there  may  be  no  cross-compIalnt  In  such 
an  action.  To  support  this  contention  certain 
authorities  from  other  states  are  vSted  which 
refer  to  counterclainu  and  not  to  cross^om- 
plalnta.  One  CaUftmilan  case  la  referred  to. 
and  In  the  oidnlon  in  that  case  (Lovenstdin  v. 
Ward,  45  Cal.  8)  it  was  merely  held  that  the 
subjec^nlatter  of  litigation  In  r^ilevln  being 
the  property  mentioned  In  the  complaint,  de- 
fendant may  not  In  his  answer  allege  that 
plaintiff  has  taken  fr<Hn  him  other  property 
and  ask  for  its  retnm.  In  tfala  case  the  cross* 
complaint  dealt  with  the  very  propmrty  In 
salt  and  appellant's  conduct  in  rdation  to  It. 
This  Is  In  accordance  with  sectioa  442,  Code 
of  dvU  Procedure. 

[2]  In  any  view  of  the  matter  appellant  is 
precluded  from  ralrtng  the  questicm,  because 
he  entered  into  a  written  stlpnlatim  with 
the  other  parties  to  the  litigation  whldx 
he  acknowledged  due  service  apon  blm  of  die 
summons  In  the  cross-complaint,  together 
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with  a  copy  th^eof,  waived  his  right  to  de- 
mur to  the  cross-complaint,  and  agreed  that 
his  answer  to  the  amended  complaint  of  Ack- 
erman  might  he  deemed  an  answer  to  the 
cross- complaint 

[3]  The  court  found  Schaltz  guilty  of 
fraud.  Among  the  findings  is  one  to  the  ef- 
fect that  he  and  his  cross-defendants,  as  an 
Inducement  to  the  cross-coraplalnant  to  pur- 
chase the  automobile  In  which  Schultz  falsely 
claimed  an  Interest,  covenanted  and  agreed 
that  if  Demmitt  would  purchase  the  car,  they 
would  warrant  and  defend  th'e  title  to  said 
property.  This  finding  is  attaclied  uix>d  the 
ground  that  the  bill  of  sale  given  to  respond- 
ent Demmitt  was  signed  by  Bruce  Masse 
alone.  But  there  was  other  testimony  to  the 
effect  that  Schultz  said  he  was  the  owner  of 
the  property,  and  that  the  automobile  was 
free  and  clear  of  all  incumbrances.  There 
were  also  other  circumstances  In  proof  tend- 
ing to  support  the  Bndlng.  It  was  thoroughly 
Justified  by  the  evidence. 

Appellant  also  objects  to  the  finding  that 
joins  his  name  with  that  of  Masse  in  making 
"a  purported  transfer  of  title"  because  the 
bill  of  sale  was  not  signed  by  him.  However, 
he  did  assert  title  in  himself,  and  the  mere 
fact  that  record  title  did  not  purport  to  come 
from  him  did  not  relieve  him  of  reBponsiblli- 
ty  for  bis  instrumentality  In  aiding  In  the 
purported  transfer  of  title. 

[4]  Another  finding  was  to  the  effect  that 
the  representatloiDs  of  appellant  to  respondent 
that  the  aotomohlle  was  free  and  clear  of  aO 
incumbrances  were  knowingly  false,  and  were 
made  with  Intent  to  deceive  the  respondent. 
The  attack  upon  this  finding  is  that  Acker- 
man  was  not  shown  to  have  ever  had  posses- 
sion of  the  chattel,  and  that  therefore  Its  pur- 
chase by  him  from  one  Van  Tongel  was  fraud- 
ulent and  void  under  section  3440  of  the  Civil 
Code.  This  contention  Is  without  merit.  Van 
Tongel  is  not  a  party  to  this  action,  and  ap- 
pellant, not  being  one  of  his  creditors.  Is  not 
In  a  position  to  invoke  that  statute.  More- 
ova,  Ackerman  testified  tliat  he  did  take 
poBBeasion  of  the  property  on  the  date  of  the 
execution  of  the  blU  of  sale.  This  finding  la 
also  attacked  ontttae  ground  that  respondoit 
employed  an  attorney  to  investigate  the  rec- 
ords to  discover  If  any  liens  against  the  prop- 
erty existed,  and  that  therefore  he  did  not 
rely  on  the  false  representations.  The  ob- 
vious answer  to  this  la  that  aKKllant'a  fraud, 
as  found  by  the  conrt,  was  not  limited  alone 
to  false  pretenses  as  to  title. 

[I]  After  transfer  of  possession  and  before 
discovery  of  the  fraud  tiie  respondoit,  as  the 
court  found,  expended  or  became  indebted  for 
a  certain  amount  for  repairs  on  the  motorcar. 
Judgment  tm  this  smn  was  pnvorly  awarded. 

[I]  In  tbe  prayer  of  the  cross^mplalnt 
Jodgmrat  is  asked  for  punitive  damages  in  a 
named  sum  and  $074.99,  togetiier  with  inter- 
est  from  December  28,  1012.  This  latter  sum 


is  made  up  of  the  two  amounts,  C276  alleged 
to  have  been  paid  cross-defendants  for  the  au- 
tomobile, and  $299.99  expended  by  way  of 
repairs.  In  the  judgment  as  given  the  sum 
of  $303  Is  awarded  as  the  amount  expended 
for  repairs,  making,  when  added  to  the  |275, 
a  total  of  $578.  This  should  be  reduced  to 
agree  with  the  allegations  and  prayer  of  the 
cross-complaint;  and  it  is  ordered  that  the 
judgment  be  modified  to  that  extent 

The  judgment  as  modified  must  be  affirm- 
ed ;  and  it  is  so  ordered.  The  order  denying 
appellant's  motion  for  a  new  trial  la  affirmed. 

We  concur:  WILBUB,  J.;  VICTOR  £. 
SHAW,  Judge  pro  t^ 


Ex  parte  HABT.    (Cr.  591.) 

(District  Court  of  Appeal,  Secood  District  Cali- 
fornia.  March  29,  1918.   Rehearing  Denied 
by  Supreme  Court  May  9,  1918.) 

LiCBKSBS  4s>7(6)— DiaCBUCINATIOn— IdCEKB- 
INO  BUSXNBSSES. 
Provisions  of  a  dty  ordinance  for  the  li- 
censing oC  certain  busiQesses,  imposlDg  a  fee  of 
$30  a  year  on  every  person  seUing  or  contracting 
to  sell  certain  articles,  but  excepting  pmoos 
liavin^  regularly  licensed  places  of  bnsinesB  in 
the  city,  were  void  as  an  attempted  protective 
tariff  for  the  benefit  of  bvrinesses  located  in  the 
city. 

Original  application  of  George  Hart  for 
writ  of  habeas  corpus.  Petitions*  discharged 
from  custody. 

Button,  Pogel  &  Coffin,  Ot  Los  Angeles, 
for  peUtlmer.  Charles  W.  Lyon.  City  Atty., 
and  Fredericks  &  Hanna,  all  of  Los  Angeles, 
for  respondent. 

WORKS,  Judge  pro  tem.  Tbe  petitioner 
operates  a  mercantile  business  at  an  es- 
tablishment wlfhtn  tbe  city  of  Santa  Monica 
and  sells  his  commodities  in  tlie  contiguous 
dty  of  Toilce;  sales  and  drilverles  being 
made  by  him  after  the  manner  which  is 
employed  by  dealers  In  articles  of  tbe  same 
character,  wbldh  dealers  have  their  idaoea 
of  business  located  within  the  limits  of 
Venice.  An  ordinance  of  tbe  last-named  dty 
provides  for  the  licensing  of  certain  bu^ess- 
es  and  contains  a  section  to  the  following 
effect: 

"For  every  person  •  •  *  gelline  or  con- 
tracting to  ^11  articles"  of  various  kinds,  in- 
cluding tbe  commodities  dealt  in  by  the  petition- 
er, "to  persons  not  regularly  engaged  in  carrying 
on  sudi  lines  of  badness,  whether  by  sample  or 
otberwise,  •  •  •  not  otherwise  provided  for 
herein,  $60.00  per  annum ;  provided  that  tliU 
shall  not  apply  to  persons  having  regularly  li- 
censed places  of  business.  In  the  dty  of  Venice, 
taking  orders  for  or  selling,  goods  handled  by 
them  in  their  respective  business." 

nnie  petitioner  was  arrested  ana  impris- 
oned for  making  sales  within  Venice,  with- 
out having  taken  out  the  license  required  by 
the  section ;  it  b^ng  conceded  that  his  case 
is  "not  otiierwlse  provided  tat"  in  the  ordi- 
nance.  It  appears  that  persons  whose  places 
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of  btulnen  are  within  the  boundaries  of 
Venice,  and  who  eondnct  eBtabUshments  dm- 
Uar  to  that  of  the  petitioner,  pay  a  license 
fee  of  cmly  $12  per  annum  under  the  ordi- 
nance 

The  petitioner  contends  ^t  the  ordinance 
unjustly  discriminates  against  him  in  that 
it  requires  fh>m  him  a  llcraise  fee  of  $60  per 
rear,  while  It  exacts  but  $12  per  year  from 
others  similarly  situated,  except  tiiat  his 
place  of  business  Is  without,  while  theirs  are 
within,  tlie  city  of  Venice.  He  points  to 
section  21  of  article  1  of  the  Oonstltntlon  of 
California,  proTiding  that  no  "citizen,  or  class 
of  dtiaens"  shall  '*be  granted  pilTlleges  or 
Immunities  which,  upon  the  same  terms,  shall 
not  "be  granted  to  all  dtisens,"  and  to  the 
Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  section  1,  to  the  eftect 
that  "no  state  shall  make  or  enforce  oz^  law 
which  shall  abridge  the  ifftvUeges  or  im- 
munities of  dtixens  of  the  United  States. 
Nor  shall  any  state  derive  any  person  of 
life,  liberty,  or  property,  without  due  process 
of  law,  near  deny  to  any  person  within  ite 
Jurisdiction  the  equal  protection  of  the  laws." 

Questions  similar  to  the  one  now  iMt>pound- 
ed  Ito  us  have  been  before  the  courts  of  this 
state  sereral  times.  The  respondent  claims 
that  the  ordinance  now  In  question,  so  f^  as 
the  provisions  quoted  from  it  are  concerned, 
is  constltuttonal  under  the  decision  in  Ex 
parte  HaskeU,  112  Cal.  412,  44  Pac  725,  32 

R.  A.  527.  The  ordinance  Involved  in  that 
case  was  an  ordinance  of  the  dty  of  Chlco, 
and  the  person  imprisoned  puranant  to  Ita 
terms  was  a  traveling  salesman  for  a  concern 
In  Oakland.  It  was  Insisted  that  be  could  be 
required,  constitutionally,  to  pay  a  higher 
license  than  that  exacted  from  merchants 
selling  from  a  fixed  place  of  business  within 
the  municipality.  The  Supreme  Court  up- 
held this  view  In  the  following  language: 

"The  very  power  to  license  for  purposes  of 
regulation  and  revenae  inTolvea  the  right  to 
make  dbtinctions  between  different  trades  and 
between  essentially  different  methoas  of  con- 
ducting the  same  general  character  of  bueiness 
or  trade.  And  that  is  all  that  is  done  here. 
While  it  may  be  true,  as  suggested  b;  petition- 
er, that  Haskell  is,  In  a  sense,  a  merchant  equal- 
ly with  those  having  a  fixed  place  of  brndness,  it 
is  nevertheless  true  that  the  manner  in  which 
he  conducts  and  carries  on  his  business  is  so 
distinct  from  that  of  the  merchant  of  the  latter 

class  as  to  make  It  essentially  a  different  bosi- 



nesi. 

The  petitioner  relies  upon  the  Matter  of 
Hines.  33  Cal.  App.  45, 191  Pac.  339.  In  that 
case  one  who  operated  and  maintained  a 
laundry  wagon  was  under  Imprisonment  for 
a  failure  to  take  out  a  Ucense  under  an  ordi- 
nance of  the  city  of  Venice.  He  delivered 
laundry  work  In  Voilce  from  an  estebllsh- 
ment  outside  the  corporate  limits  ctf  the  city, 
in  the  same  mann»  that  laundry  work  was 
delivered  to  the  people  ot  the  dty  from  laun- 
dries within  Ite  limits.  A  greater  Ucense  fee 
was  sought  to  he  required  from  him  for  oper- 
ating and  maintaining  his  wagon  than  from 


those  conducting  laundry  businesses  within 
the  dty,  for  the  conduct  of  such  businesses. 
In  the  opinion  In  the  case  we  said: 

"We  aro  of  the  opinion  that  the  provisions  of 
the  ordinances  under  which  petitioner  has  been 
convicted  attempt  to  create  and  enforce  a  dis- 
crimination not  based  upon  differences  in  the 
nature  of  the  business  being  transacted  or  dif- 
ferences in  the  manner  of  conducting  the  same 
business,  or  any  other  difference  other  than  the 
mere  fact  of  difference  in  destination  of  the 

goods  collected  and  ddivered  by  wagona  coUect- 
ig  for  laundries  located  ontside  of  the  city  and 
the  destination  of  goods  collected  for  delivery  to 
laundries  within  the  city.  The  license  provi- 
siona  in  question  are  plainly  devised  as  a  protec- 
tive tariff  for  the  benefit  of  laundries  located  in 
the  city  of  Venice,  or  lanndir  wagons  doing 
business  with  laundries  located  in  Qie  dty  of 
Venice,  and  apparently  they  have  no  oth^  pur- 
pose." 

We  then  declared  the  assailed  provisions  of 
the  ordinance  to  be  void.  We  are  convinced 
that  the  provi^ons  which  are  attacked  of  the 
ordinance  now  before  us  are  also  "devised 
as  a  protective  tariff  for  the  benefit**  of  busi- 
nesses located  In  the  dty  <a  Yealce,  and  that 
"apparently  they  have  no  other  purpose." 
Ordinance  provisions  having  their  origin  In 
such  a  purpose  cannot  stand.  This  proceed- 
ing Is  ruled  by  Che  Matter  of  Hlnes,  and  not 
by  Ux  parte  Haskdl. 

The  petitioner  is  discharged  from  custody. 

We  concur:  CONRET,  P.  J.;  3AHES,  J. 


SHELL  CO.  OF  CALIFORNIA  v.  INDUS- 
TRIAL ACCIDENT  COMMISSION  et  al. 

(Civ.  2360.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  March  6,  1918.  Reheariiw  De- 
nied by  Supreme  Court  May  3, 1918.) 

1.  Mastbs  and  SiBTAnr  ^»406(1)  —  Work- 
ubn's  Coupensahon  Act— Caxise  op  Injit- 
ET— Sufficiency  or  Evidence. 

In  a  workmen's  compensation  case,  evidence 
held  to  support  finding  that  employe's  second 
injury,  while  exercising  his  1^  by  walking  un- 
der direction  of  his  surgeon,  arose  from  a  con- 
dition nroduced  by  his  first  injury,  which  broke 
the  neck  of  his  femur. 

2.  Mastee  and  Sebvakt  <s=>412— Workmen's 
Compensation  Act— Heaesat  Evidenof. 

Under  Workmen's  Compensation  Act,  S  77a 
(St  1913  p.  313,  as  amended  by  St.  1915.  p. 
1102,  g  28),  making  hearsay  evidence  admissible 
in  cases  of  death,  where  the  hearsay  testimony 
relates  directly  to  the  injury  in  question,  on  pe- 
tition for  writ  of  review  against  Industrial  Ac- 
cident Commission  to  review  award  for  death  of 
an  employ^,  his  declarations  that  his  crutch 
slipped  and  that  he  fell,  injuring  him  the  second 
time,  which  second  injury  was  the  direct  out- 
come of  the  first,  and  resulted  In  his  death,  were 
admissible. 

3.  Masteb  and  Sbbvant  «=»4l7(7)  —  Wobk- 
wen'b  Compensation  Act  —  Cause  op 
Death— Sufficiency  of  Evidence. 

On  petition  for  writ  of  review  by  an  employ- 
er against  the  Industrial  Accident  Commission 
to  review  award  for  death  of  an  employ^  evi- 
dence held  to  sustain  award  on  point  whether 
death  was  caused  by  operation,  made  necessary 
by  second  injury  resnlting  from  first  received 
ID  ^ployment. 
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4.  Hastbb  and  Sebtaht  «9>405(1)  —  Wosk- 
hen's  Oomfehbatxon  Act  —  Degseb  of 
Proof. 

The  Workmen's  Compeiutttion  Act  does  not 
reqnire  demonstration  u  to  the  cause  of  death, 
bnt  only  that  degree  of  proof  which  prodnces 
conviction  ju  an  uniiTejndiced  mind. 

Proceedings  under  Worlcmen's  OompenBa- 
tlon  Act  by  Catherine  Fleming,  Indlvldnally 
and  as  guardian  ad  litem  of  John  Fleming, 
opposed  by  the  ^ell  Company  of  California, 
employer,  and  others.  There  was  an  award 
by  the  Industrial  Accident  Commission,  and 
the  employer  petitions  for  writ  of  review. 
Petition  dismissed. 

Redman  &  Alexander,  of  San  Francisco, 
for  petitioner.  Chris.  M.  Bradley,  of  San 
Francisco,  for  respondent  Industrial  Acci- 
dent Commission.  Henry  S.  Richmond,  of 
Coallnga.  for  respondent  Fleming. 

BEASIiT,  Judge  pro  tem.  Petition  for 
writ  of  review  by  the  Shell  Company  of  Cali- 
fornia against  the  Industrial  Accident  Com- 
mls^on  and  Catherine  Flemliig,  individoally, 
and  as  guardian  ad  litem  of  John  Fleming. 
The  undisputed  tacts  of  0ils  matter  are 
briefly  these:  .  On  July  8,  1910^  the  husband 
of  the  re8p4»dent  Catherine  Elemtog,  and 
fathw  of  John  Fleming,  received  an  Injury 
while  In  the  employ  of  the  petitioner,  the 
Shell  Company  of  OaUfomia,  which  the 
neck  of  his  femur  was  broken.  He  made  a 
slow  recovery,  and  on  January  U.  1917, 
while  exercising  bis  leg  by  walking  in  his 
yard,  under  the  special  directl<m  of  his  soi^ 
geon  so  to  do,  he  slipped  and  reft-actnred  tbe 
bone  at  the  same  point.  The  bones  never 
united  after  Uils  second  fracture  except  by 
a  fibrous  connection,  and  <m  April  27,  1917, 
the  doctor  decided  that  on  open  operation 
was  necessary  to  readjust  the  bone.  This 
was  performed,  and  while  the  operation  seem- 
ed to  be  a  success,  it  transpired  that  within 
a  few  hours  thereafter  his  stomach  filled  with 
gas  and  became  greatly  distended,  his  heart 
collapsed,  and  he  died.  The  Industrial  Acci* 
dent  Commission  awarded  a  death  benefit  to 
the  respondents,  CaQierine  Iteming  and  John 
Fleming,  and  the  petitions  applies  to  this 
court  to  have  this  award  set  aside  upon  the 
usual  grounds. 

The  points  made  against  the  award  are 
two:  The  tint  Is  that  the  second  accident 
was  lndq;iendent  of  the  first,  and  that  there- 
fore no  awaiU  can  be  made  therefor;  and 
the  second  pt^nt  is  that  Mr.  Fleming  died 
from  causes  not  In  any  way  connected  with 
the  original  accident. 

[1]  We  are  satisfied  that  boUi  points  most 
be  decided  "upon  the  facts,  and  that  the 
award  must  be  sustained,  and  we  will  briefly 
give  our  reasons  for  this  conclusion. 

Tbe  undisputed  facts  are  as  above  stated; 
and,  it  appearing  therefrom  that  Fleming  at 
the  time  of  his  second  injury  was  obeying 
his  doctor's  Instructions  to  exercise  his  leg, 
that  he  fell  and  that  the  fibrous  connection 


which  had  been  estaUisbed  was  torn  loose 
at  the  point  of  the  previous  ftactnre  are  di^ 
cumstances  which  seem  to  us  to  be  conclusive 
to  the  effect  that  this  second  injury  arose 
from  a  ccmdltton  produced  by  the  first  Injury. 

Petitioner,  however,  contends  that  this  la 
not  so,  and  It  la  therefore  proper  to  state 
that  in  addition  to  the  drcnmstances  above 
apedfled  there  was  other  evidence  whldi 
must  be  satisfying  to  any  one  that  the  contU- 
tlon  did  arise  from  the  conation  produced 
1^  the  original  accident  This  evidmce  ooa- 
sists  of  declarations  of  the  decrased  to  the 
effect  that  his  crutch  slfpped  and  that  he 
fell.  He  made  other  statements  of  the  cir- 
cumstances connected  with  the  accident,  but 
none  which,  it  seems  to  us,  are  inconidstent 
with  this  statement,  and,  even  if  they  may 
be  so  considered,  tibis  court  will  not  say  that 
tbe  Industrial  Accident  Commission  was  not 
correct  In  adoptli^  this  statement  that  his 
crutA  aOppid,  and  that  he  thus  Um  and  re- 
fftictured  his  bone. 

[2]  The  petitioner  further  contends  with 
respect  to  this  testlmoiQr  that  It  was  hearsay, 
and  therefore  not  admissible.  It  Insists  that 
the  rule  in  the  cases  of  Dngletnretaon  v.  In* 
dustrial  Accident  Commission,  170  CaL  708. 
151  Pac.  421,  and  Bmi^Qyers'  Assurance  Co^ 
poration,  170  Cal.  600,  151  Pac.  423,  against 
the  same  defendant,  still  obtains  In  this 
state;  but  since  those  casm  were  decided 
section  77a  of  the  Workmen's  Gompensatloii 
Act  has  been  amended  (St.  1915,  p.  1102)  so  as 
to  make  hearsay  evidence  admissible  In  cases 
of  death,  where  the  hearsay  testimony  re- 
lates directly  to  the  injury  In  question.  Pe- 
titioner contends  that  this  statute  la  not  broad 
enough  to  wvex  the  present  case,  in  that,  as 
It  dalms,  the  evldouie  as  to  the  manner  of 
occurrmce  of  the  second  accident  does  not 
directly  relate  to  the  Injury  which  tbe  stet- 
ute  seeks  to  compensate.  We  cannot  con- 
cede 80  narrow  a  constructicm  to  the  amend- 
ment Its  purpose  was  to  permit  hearsay 
evidence  to  be  given  in  support  ot  a  claim  in 
case  of  death,  and  as  this  sectmd  Injury  was 
the  direct  outcome  of  the  first  we  think  the 
stetote  broad  enough  to  cover  It  and  to  pn- 
mlt  hearsay  evidence  of  the  manner  In  which 
tt  occurred  to  be  givot  in  this  case. 

[S,  4]  In  suroort  of  Ite  second  point  that 
death  was  caused  by  extxaneons  drcum* 
stances  and  not  by  tiie  surgical  operatkn, 
the  petitioner  insists  that  the  evidmce  Is  so 
conflicting  and  inconclusive  that  it  will  not 
sustain  the  award.  The  &cts  as  to  tlie  man- 
ner of  Mr.  Fleming's  death,  that  ia,  that  he 
was  cqierated  upon  by  the  opening  ot  his  hip 
and  the  readjustment  of  its  boiMS,  and  that 
some  hours  later  he  died  from  Inflation  of 
his  stomach  caused  by  an  accumulatlOD  of 
gas  pressing  against  the  diaphragm  and 
cauidng  the  heart  to  collapse,  there  seems  no 
reaswable  ground  to  dispute,  but  the  doctors 
differed  somewhat  in  their  opinions  as  to 
what  caused  the  accumulation  of  the  gas* 
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RDd  whether  Fleming  died  from  the  failure  of 
a  weak  heart,  or  whether  the  heart  collapsed 
as  a  result  of  tlie  action  of  the  gas.  Dr. 
Gibbon,  the  medical  adviser  of  the  Industrial 
Accident  Commission,  gave  it  as  his  opinion 
that  the  condition  stated  bj  the  attending 
physicians  reasonably  showed  that  death 
wa^  due  to  the  operation,  and  added  that 
tbls  opinion  was  not  based  upon  possibili- 
ties, but  upon  the  probabilities  of  the  case. 
He  believed  that  the  death  was  caused  by 
the  condition  produced  by  the  ansesthetlc,  or 
operation,  or  both.  He  admitted  that  other 
causes  might  operate  to  cause  the  accumu- 
lation of  gas,  but,  after  examining  the  entire 
record,  including  the  testimony  of  the  other 
doctors,  and  having  all  the  facts  available 
before  him,  he  stated  that  no  other  factor 
was  disclosed  by  the  record  which  might 
have  produced  the  condition  referred  to  ex- 
cept tbe  aniestbetlc  and  the  surgical  opera- 
tion. 

It  is  conceded  that  other  causes  may  be 
followed  by  an  accumulation  of  gas  in  the 
stomach,  and  also  that  the  heart  might  have 
collapsed  from  natural  causes,  and  counsel 
for  petitioner  therefore  urges  that  the  evi- 
dence is  not  sufficient  to  sustain  the  finding 
upon  this  point.  But  Dr.  Gibbon  may  be 
said,  in  tbe  language  of  the  Supreme  Court 
In  Santa  v.  Industrial  Accident  Commission, 
165  Pac.  689,  to  have  been  "giving  what  on 
the  facts  before  him  and  in  the  light  of  med- 
ical science,  appeared  to  be  the  most  prol>- 
able  explanation  of  the  event."  We  can 
therefore  see  no  distinction  between  that 
case  and  this,  and,  besides,  the  law  does  not 
require  demonstration,  but  only  that  degree 
of  proof  which  produces  conviction  in  an  un- 
prejudiced mind,  and  surely  no  unprejudiced 
mind,  reading  the  statements  of  these  physi- 
cians as  to  the  manner  of  this  man's  death, 
could  come  to  any  other  reasonable  conclu- 
sion than  that  Fleming  died  as  the  result  of 
this  surgical  operation.  The  commission 
found  in  accordance  with  Dr.  Gibbon's  opin- 
ion on  this  point,  and  this  fln.dtng  in  the 
state  of  the  evidence  we  may  not  disturb. 

For  the  reasons  given,  the  petition  la  dis- 
missed. 

We  concur:  ZOOE,  Presiding  Judge  pro 
tern. ;  EGRBIOAN,  J. 


HALSTED  et  al.  v.  CENTRAL  SAV.  BANK 
et  aL 

SAHB  V.  FIRST  SAV.  BANK  et  aL 

(Civ.  2302,  2S04.) 

district  Conrt  of  Appeal,  First  District,  Cali- 
fornia.  March  12,  1918.   RehearinK  Denied 
by  Supreme  Court  May  9,  1918.) 

1.  Banks  AND  Bankiitg  ^=>301(1)— Joint  Ac- 
counts—Subvivobship. 
Where  deceased  deposited  money  in  savings 
bank  to  joint  account  of  himsdf  and  another, 
payable  to  their  nirvivor,  his  heirs  were  not 


entitled  to  the  moneys  as  against  the  survivor, 
where  the  intent  to  provide  for  her  was  clearly 
manifest. 

2.  Banks  and  Bankino  ^301(1)  —  Joint 
Accounts— Sort  I  voBSHTP. 
Where  deceased  deposited  money  in  savings 
bank  to  joint  acoount  of  himself  and  another, 
ayable  to  their  survivor,  further  provision  in 
epoait  agreement  that  "the  parties  agree  to  be- 
come partners"  therein  did  not  affect  the  right 
of  survivorship,  when  the  contract  was  con- 
strued as  a  whole. 

Appeals  from  Superior  Court,  Alameda 
County ;  W.  H.  Thomas,  Judge. 

Two  actions  by  James  D.  Halsted  and  oth- 
ers against  the  Central  Savings  Bank,  sub- 
stituted for  the  Union  Savings  Bank,  and 
Anna  M.  Collins,  and  against  the  First  Sav- 
ings Bank  and  Anna  M.  Collins.  Judgment 
In  each  case  adverse  to  plaintiffs,  and  they 
appeal.    Both  Judgments  affirmed. 

O'NelU  &  O'Neill  and  Chapman  &  Trefe- 
then,  all  of  Oakland,  for  appellanta  Har- 
ry G.  Leach  and  Abe  P.  Leach,  both  of  Oak- 
land, for  respondents. 

BEASLY,  Jndge  pro  tem.  These  two  cases 
arose  out  of  the  deposit  of  certain  moneys 
in  the  defendant  banks  by  James  Mandevllle 
Halsted,  deceased,  in  the  names  of  himself 
and  his  foster  sister  and  houMke^>er,  Anna 
N.  Collins. 

On  the  Sth  day  of  March,  1913,  the  de- 
ceased deposited  with  the  Union  Savings 
Bank  the  sum  at  f  12,910.87,  and  at  the  time 
signed  with  Mrs.  Collins  an  agreement  relat- 
ing to  this  deposit  which  In  substance  pro- 
vided that  all  moneys  then  on  deposit  or  at 
any  time  ther^fter  to  be  deposed  by  eitha: 
of  them  to  tbe  credit  of  this  account  were 
to  be  received  by  the  bank  on  condition  that 
the  amoonts  there<tf  and  all  dividends  there- 
on shoald  be  paid  by  the  bank  to  the  d^x»l- 
tors,  or  elthor  of  them,  or  to  the  survivor  of 
them,  or  to  the  personal  representatlTes  or 
assigns  of  sncb  swrlTor,  without  reference 
to  the  original  owuerBhip  of  the  moneys. 
This  deposit  was  made  in  the  names  of 
James  M.  Halsted  and  Mrs.  Anna  C(rfUns. 
Halsted  at  the  time  of  making  this  deposit 
was  In  perfect  health.  He  told  Mrs.  Ccrillna, 
as  she  testified  In  response  to  questions  by 
appellants*  attwney,  that  this  money  was  for 
ber ;  that  he  wanted  her  to  have  it  Just  as 
soon  as  anything  happened  to  him ;  that  he 
gave  It  to  her,  and  it  farther  appeared  that 
what  he  meant  by  "anything .happening  to 
him"  was  his  death.  Of  another  witness,  Mr. 
Furniss,  he  asked  whether,  in  the  event  of 
his  making  a  Joint  account  in  the  bank,  there 
would  be  any  question  about  Mrs.  Collins  get- 
ting the  money  if  anything  should  happen  to 
him,  and  Mr.  Furniss  replied  that  there  was 
no  gueetion  about  It  He  told  the  witness 
De  Pue  that  he  had  Just  been  down  to  the 
bank  and  turned  over  or  transferred  a  book 
carrying  a  110,000  d^MMlt  to  Mrs.  Collins, 
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and  he  added,  "Now,  If  anything  happens  to 
me  Anna  Is  provided  for." 

The  deceased  suffered  a  paralytic  stroke 
la  the  month  of  March,  1911,  and  died  on  the 
26tb  day  of  October,  1914.  There  seems  to 
have  been  no  change  In  the  accotmt  until  the 
day  previous  to  his  death,  when  Mrs.  Collins 
transferred  the  account  to  her  own  name. 

The  court  found  that  the  claim  to  these 
funds  made  by  the  plaintiffs,  as  executors  of 
Mr.  Halsted's  will,  was  without  foundation 
and  invalid;  that  the  estate  of  the  deceased 
had  no  Interest  in  the  money,  and  that  the 
same  was  the  sole  and  separate  property  of 
Mrs.  Collins,  to  the  possession  of  which  she 
was  entitled.  It  was  conceded  at  the  argu- 
ment that  the  only  difference  between  the 
facts  of  the  case  against  the  Union  Savings 
Bank  and  the  companion  case  against  the 
First  Savings  Bank  is  in  the  language  of 
the  agreement  signed  at  the  time  the  deposit 
was  transferred  to  the  account  of  Mr.  Hal- 
sted  and  -Mrs.  Collins,  In  the  case  of  the 
First  Savings  Bank  this  agreement  author- 
ized and  directed  the  corporation  to  open  an 
account  in  the  names  of  James  M.  Halsted 
and  Anna  Collins,  payable  to  either  or  the 
survivor,  and  by  this  instrument  the  two 
persona  named  agreed  with  each  other  to  be- 
come and  be  partners  In  the  ownership  of  the 
moneys  and  ot  all  interest  thereon  and  all 
other  moneys  to  be  deposited  to  said  ac- 
count ;  and  they  agreed  with  each  other  that 
either  and  each  of  them  and  the  survivor  of 
them  might  at  any  and  all  times  draw  and 
receive  from  the  bank  the  whole  or  any  part 
of  the  money,  and  empowered  each  to  sign 
their  respective  names  to  any  rec^pt,  check, 
or  voucher  for  the  money  so  drawn. 

[1  ]  The  deceased  was  a  man  of  few  words 
apparently,  and  he  said  little  at  the  time  of 
making  these  changes  in  the  d^>oslt8  of  his 
funds ;  but,  as  was  said  lo  Booth  v.  Oakland 
Bank  of  •Savings.  122  Cal.  19,  54  Pac  370, 
there  can  be  no  doubt  of  the  Intratlon  of  Mt. 
Halsted  In  this  matter,  and  that  lnt«itl(»i 
should  be  carried  out  If  the  law  will  pomlt 
It.  We  do  not  de^  It  necessary  to  discuss 
the  writings  made  for  the  purpose  of  giving  a 
particular  character  to  these  d^todts,  or  the 
facts  of  these  cases  at  length.  The  fitcts 
showing  an  Intention  on  the  part  of  Mr.  Hal- 
sted to  create  a  trust  In  tBTor  of  Mrs.  Col- 
lins In  these  funds  are  far  stronger  than 
were  the  facta  In  the  case  of  Booth  Oak- 
land Bank  of  Savings,  supra;  and  the  find- 
ings of  the  court  and  the  evidence  support- 
ing them  bring  the  cases  clearly  wifliln  the 
ruling  in  that  case,  and  also  within  the  rule 


BJSPOBTEB  (CaL 

of  the  following  cases:  Estate  of  Harris,  16& 
Cal.  725,  147  Pac.  967;  McCarthy  v.  Holland, 
30  Cal.  App.  495,  158  Pac.  1045;  McDougald 
V.  Boyd,  172  Cal.  753,  169  Pac.  168 ;  Waters 
V.  Nevis,  31  Cal.  App.  511, 160  Pac.  1081 ;  and 
numerous  other  cases  which  have  been  de- 
cided by  the  Supreme  Court  and  by  this 
court  tn  which  similar  instruments  have  been 
construed. 

[2]  The  ezpr^slon  that  "the  parties  agree 
to  become  partners"  in  the  case  of  the  First 
Savings  Bank  account,  when  this  agreement 
is  held  "by  its  four  corners"  and  read  and 
oonstmed  as  a  whole,  does  not  change  its 
meaning  from  that  given  It  by  the  trial  court. 
The  Intention  is  plainly  the  same  as  in  the 
case  of  the  Union  Savings  Bank,  and  we  are 
not  disposed  to  split  hairs  over  definitions  of 
words,  but  to  hold  that  the  Intention  so  plain- 
ly Indicated  by  all  the  acts  and  words  of  Mr. 
Halsted  shall  be  carried  out. 

The  judgment  Is  affirmed  In  each  of  the 
cases  above  entitled. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 


HALSTED  et  sL  T.  OAKLAND  BANK  OF 
SAVINGS  et  al. 

SAME  V,  CENTRAL  SAV.  BANK  et  aL 
(Civ.  2301,  2303.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  March  12,  1918.    RehearioE  Denied 
by  Supreme  Coart  May  9,  1918.) 

Appeals  from  Superior  Court,  Alameda  Coun- 
ty; W.  H.  Thomas,  Judge. 

Actions  by  James  D.  Halsted  and  others 
against  the  Oakland  Bank  of  Savings  and  an- 
other, and  by  James  D.  Halsted  and  others 
against  the  Central  Savings  Bank  and  another. 
From  the  judgments  rendered,  plaintiffs  in  each 
case  appeal.  Judgmmt  in  each  case  affirmed. 

O'Neill  &  O'Neill  and  Chapman  &  Trefethen, 
all  of  Oakland,  fOr  appeDants.  Harry  £L  Leach 
and  Abe  P.  Leach*  both  of  Oakland,  for  respond- 
ents. 

PER  CURIAM.  The  facts  of  these  two  cases 
are  such  as  to  present  the  same  question  that  we 
have  this  day  decided  ia  James  D.  Halsted  et  al. 
V.  Central  Savings  Bank,  172  Pac.  613,  num- 
bered in  this  court  No.  2302.  In  all  the  cases 
the  plaintiffs,  as  executors  of  the  last  will  of 
James  M.  Halsted,  deceased,  are  eeeklni;  to  es- 
tablish an  interest  in  certain  savinp  bank  de- 
posits belonging  to  the  deceased  in  his  lifetime, 
Dnt  in  which  he  had  created  an  interest  in  tB- 
Tor  of  Anna  N.  GolHns  amounting  upon  hli 
death  to  absolute  and  sole  ownership. 

Upon  the  authority  of  the  above-mentioned 
case  of  Halsted  et  al.  v.  Central  Savings  Bank, 
No.  23<^,  the  judgment  In  each  of  these  cases 
Is  affirmed. 
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SOUTHERN  OALIPOKNIA  IRON  &  STEEL 

CO.  T,  MAIER.   (OIt.  2115.) 
(Diatrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  March  15,  191&) 
PuuDiNo  $s»380  —  Evidence — Adhissibiz^ 

ITT. 

In  action  on  a  corporation  debt  against  a 
stockholder,  where  upon  the  alleeations  of  the 
complaint  as  they  stood  admitted  there  was  no 
issue  as  to  the  number  of  shares  the  corpora- 
tion had  outstanding  when  the  debt  was  incur- 
red, plaintiff  was  not  entitled  to  raise  such  Is- 
sne  hj  Introducing  evidence  contradicting  the 
allegations  of  the  complaint  as  to  the  number 
of  snares. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Wni.  D.  Dehy,  Judge. 

Action  by  the  Southern  Califomla  Iron  & 
Steel  Company  against  Edward  R.  Maier. 
From  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

A.  L.  Abrahams,  of  Los  Angeles,  for  ap- 
pellant A.  P.  Michael  Narlian  and  N.  B. 
Nelson,  both  of  Los  Angeles,  for  respondent. 

CONRET,  P.  J.  The  defendant  appeals 
frcan  a  Judgment  entered  against  him  In  the 
snm  of  f  171.40  as  a  stockholder  In  dialer  Pier 
Comi>any,  a  corporation,  on  account  of  a  con- 
tract whereby  merchandise  was  sold  to  that 
corporation  at  the  agreed  price  of  f8S7.04. 

There  la  only  a  ^pewrltten  transcript  of 
the  record,  quotations  from  pleadings 
and  from  evidence  as  printed  in  the  briefis, 
are  less  complete  than  they  should  have  been. 
But  by  piecing  together  a  scrap  found  In  one 
brief  with  other  scraps  found  here  and  there 
In  the  other  briefs,  together  with  positive 
admlssionB  of  fact  by  counsel,  we  find  enough, 
althoo^  barely  enough,  material  for  a  deci- 
sion on  the  merits.  It  Is  a  dangerous  prac- 
tice tor  attorneys  In  preparing  their  briefs 
to  neglect  the  provisions  of  section  953c,  Code 
of  Civil  Procedure.  We  have  referred  to  this 
matter  in  many  recent  decisions. 

It  was  alleged  In  the  complaint  "that  at 
the  time  said  debts  were  contracted,  the  to- 
tal number  of  shares  of  the  capital  stock  of 
said  corporation,  Maler  Pier  Company,  is- 
sued, subscribed  and  outstanding,  was  77,- 
941  shares."  Without  denying  this  allega- 
tion, the  defendant  denied  that  at  the  time 
mentioned  he  was  a  shareholder  in  the  cor- 
poration, and  alleged  that  at  that  time  he 
had  no  stock  therein.  Nevertheless  the 
court.  In  Qndlng  No.  6,  declared: 

"That  at  the  time  said  contract  was  made 
said  defendant  Edward  R.  Maier  was  the  owner 
of  1  share  of  stock,  and  that  the  total  number 
of  Aares  of  stock  subscribed  for  at  that  time 
was  5." 

If  appellant  is  right  in  his  contention  that 
finding  No.  6  is  unsupported  by  any  evidence, 
the  Judgment  must  be  reversed.  Counsel  for 
respondent  contend  that  the  pleadings  were 
amended  at  the  trial  in  such  a  manner  as  to 
eliminate  the  above^tated  allegation  as  to 


total  namber  of  Bhares  of  eto^  outstanding 
at  the  time  in  qnestiUm  and  to  substitute  an 
allegation  C(»ifonnlng  to  finding  No.  6.  It 
seems  to  be  true,  according  to  a  quotation 
from  tibe  transcript  as  made  hy  them,  that 
the  court  allowed  the  parties  to  ammd  lAelr 
pleadings  to  conform  "to  the  facts  and  proof 
in  the  matter."  But  the  more  complete  quo- 
tation glVCT  by  counsel  for  appellant  limits 
the  amendment  made  at  the  trial  to  the  tol* 
lowing: 

"That  the  plaintiff  amends  and  alleges  the  con- 
tract to  have  ])een  made  on  August  14th,  and 
that  the  answer  is  am«ided  to  show  that  the 
defendant  alleges  that  he  had  no  stock  on  that 

date." 

Counsel  for  respondent  do  not  suggest  that 
any  proof  was  made  on  the  subject  before 
us,  except  that  they  Introduced  In  evidence 
the  articles  of  incorporation  of  Maier  Pier 
Company,  executed  eight  days  before  the 
making  of  the  corporation's  contract  with 
the  plaintiff,  with  the  statement  made  by 
counsel  that,  as  shown  by  those  articles,  5 
shares  of  the  stock  of  the  corporation  were 
subscribed,  of  which  the  defendant  Maler 
subscribed  for  1  share.  They  admit,  how- 
ever, that  these  articles  "were  not  copied  In- 
to the  record  by  the  reporter,  but  this  no 
doubt  was  through  an  oversight  on  his  part." 
There  has  been  no  suggestion  of  diminution 
of  the  record,  and  It  does  not  appear  that 
respondent  made  any  effort  to  have  the  rec- 
ord completed  so  as  to  have  presented  before 
this  court  this  evidence  which  is  vital  to  his 
case.  However,  we  are  of  the  opinion  that 
upon  the  allegations  of  the  complaint,  as  they 
stood  admitted  by  the  defendant,  tbe»  was 
no  issue  npon  the  subject  of  number  of 
shares  of  the  corporation  then  outstanding. 
The  plaintiff  was  not  oitltled  to  raise  such 
an  issue  by  introdudng  evidence,  to  which 
def^dant  duly  objected,  contradicting  the 
allegations  contained  In  Its  own  complaint 

The  judgmfflt  is  reversed. 

We  concur:  JAMBS,  J. ;  WORKS,  Judge 
pro  tern. 


Ex  parte  CORRBA.    (Gr.  699.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.  March  14.  1918.) 

Obscbnitt  — Complaint— Sufficiency. 

Under  Pen,  Oode,  S  311,  providing  that  ev- 
ery person  who  willfully  aud  lewdly  exposes  his 
person  or  the  private  parts  thereof  in  any  pub- 
lic place,  or  in  any  place  where  there  are  pres- 
ent other  persona  to  Ik  offended  or  annoyed,  is 
guilty  of  a  misdemeanor,  a  complaint  charging 
that  defendant  at  the  time  and  place  named  did 
"willfully  and  unlawfully  expoae  his  person," 
etc.,  was  insufficient,  in  that  it  did  not  allege 
that  the  acts  were  done  "lewdly." 

In  the  matter  of  the  application  of  Jose 
Correa  for  a  writ  of  habeas  corpus.  Granted, 
and  ai^llcant  ordered  discharged  from  cus- 
tody. 


»Vor  otbar  caMm  m»»  aaiM  teplo  and  KBY-NUU BER  tn  all  Kv-NumtMiad  Dlgwts  and  ladwm 

Digitized  by  Google 


616 


172  PACIFIC  BBFOBTGB 


CCftL 


N.  D.  Meyer,  of  Santa  Ana,  for  petitioner. 
L.  A.  West,  Dlst  Atty,,  and  Arthur  B.  Koep- 
ael.  Deputy  Dlst  At^.,  both  of  Santa  Ana, 
for  respondent 

PBR  OURIA&L  Habeas  corpBB.  Jose  Cor- 
rea  Is  in  the  castody  of  the  shalff  of  the 
county  of  Orange  under  a  commitment  Isaned 
out  of  the  jnstlce'B  court  of  Anaheim  town- 
ship. Orange  county.  In  that  court  Correa 
was  convicted  of  an  alleged  misdemeanor  pur- 
suant to  a  complaint  which  charged  that  the 
defendant  at  the  time  and  place  named  did 
"willfully  and  unlawfully  expose  bis  person," 
etc.  It  is  admitted  that  by  the  complaint  It 
was  attempted  to  charge  the  otTense  describ- 
ed in  section  3U  of  the  Penal  Code.  That 
section,  so  far  as  applicable  to  this  case,  is  as 
follows: 

"Eveiy  person  who  willfully  and  lewdly,  ei- 
ther: One.  Exposes  his  perBoa,  or  the  private 
parts  thereof,  In  any  public  place,  or  In  any 
place  where  there  are  present  other  peiwniB  to 
be  offended  or  annoyed  thereby;  *  *  *  is 
guUty  of  a  misdemeanor." 

It  Is  manifest,  upon  an  liupectlon  of  the 
complaint,  that  it  failed,  to  c3iarg8  the  offense 
described  In  the  statute.  It  was  not  alleged 
that  the  acta  described  were  draw  "lewdly," 
nor  were  any  words  of  equlTalent  meaning 
used  in  the  complaint  An  essential  element 
of  tlie  crime  being  thus  omitted,  the  c^- 
plaint  did  not  state  a  imbllc  offense; 

It  la  ordered  that  the  prisoner,  thB  said 
Jose  Correa,  be  discharged  from  custody. 


JOHNSTON  V.  MURPHY.    (Civ.  2324.) 
^Mstrlct  Court  of  Appeal,  First  District,  Cali- 
fornia.   March  7,  1018.) 

1.  MoBTOAOEB  ^»40— What  Consmnrau— 
Fork. 

A  letter  accompanying  a  note,  which  read, 
"This  is  to  certify  that  there  is  due  you  a 
Rum  of  $4,000  secured  by  a  lien  upon  certain 
land,"  when  not  accepted  or  received  or  treated 
by  the  recipient  as  a  mortgage,  and  in  the  ab- 
sence  of  showing  that  it  was  so  intended  by  the 
sender,  would  not  be  considered  a  mortgage. 

2.  EQUTTT  «9»66(2)   —  CX.EAN-HANOB  Doc- 
TBINI. 

Where  defendant  deceived  the  mortgagee  in- 
to giving  him  a  deed  for  the  land  and  then  deed- 
ed it  to  his  wife,  he  was  in  no  po«itioD  to  de- 
feat recovery  on  the  note  later  given,  on  the 
ground  that  an  instrument,  not  on  its  face  a 
mortgage,  was .  such  in  fact,  and  that  the  suit 
should  have  be«i  for  foreclosure  thereof,  espe- 
rially  where  the  bar  of  limitations  could  have 
been  invoked  against  a  later  suit  on  the  note, 
since  uncouBcientioua  conduct,  even  without 
fraud  or  illegality,  precludes  resort  to  equity. 

3.  Evidence  «=»58&— Cboss-Examination— 

RRCONCXLIKO  OONirLIOTIHO  STATEMENTS. 

Where  statements  of  witness  on  cross-ex- 
amination, though  apparently  contradicting  hie 
statements  on  direct  examinatiMt,  were  capable 
of  reconciliation  therewith,  it  was  the  duty  of 
the  court  to  reconcile  them. 

4.  Appeal  and  Ebbob  «s>(l64{6)— Bbvibw— 
Attoknkt's  Fees— Discretion. 

In  action  on  note  empowering  court  to  fix 
attorney's  fees,  the  court  has  a  diacretion  which 


will  not  be  disturbed.  In  tiie  absence  of  abuse 
as  to  the  amount  to  be  awarded. 

Appeal  from  Superior  Court,  Alameda 
Count7 ;  3.  O.  Mmenr,  Judge. 

Action  by  Tames  A.  Johnston  against  Her^ 
man  Murphy.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Edward  C  Harrison  and  Maurice  E.  Har- 
rison, both  of  San  Francisco,  for  appellant 
Daniel  O'Connell.  of  San  Francisco,  for  re- 
spondent 

BEASLT,  Judge  pro  tern.  This  is  an  action 
begun  December  31,  1914,  on  a  promissory 
note  given  by  defendant  to  plaintiff.  The 
principal  defense  is  that  the  note  was  secured 
by  a  mortgage,  and  that  the  action  should 
have  been  one  of  foreclosure. 

The  note  was  dated  January  23, 1909.  The 
alleged  mortgage  consists  of  a  letter  from  the 
defmdant  to  plaintiff,  the  body  of  whldi 
reeds  as  follows: 

"I  hereby  certify  that  there  Is  due  to  yon  the 
sum  of  $4,000.  Said  sum  is  secured  by  a  lieu 
upon  that  certain  land  comprising  937  acres 
in  the  rancho  Los  Poaitos,  being  the  same  land 
conveyed  to  me  by  Lonis  Aurrecoechea.  The  in- 
debtedness Is  a  prior  claim  to  any  lien  I  may 
have." 

The  letter  was  not  acknowledged  nor  re- 
corded. 

The  transactions  between  the  parties  of 
which  this  letter  fonned  an  incident  may  be 
stated  more  at  large  as  follows:  The  defend- 
ant Murphy,  during  or  perhaps  before  the 
year  1902,  acting  for  one  Aurrecoediea,  bor- 
rowed $4,000  from  plaintiff,  and  Aurrecoediea 
executed  a  mortgage  on  a  ranch  belonging  to 
him  to  secure  payment  of  the  loan.  In  19(M 
Murphy  purchased  the  ranch  from  Aurrecoe- 
chea, and  on  July  19,  1906,  he  conveyed  It  to 
hla  wife.  This  deed  was  not  recorded  until 
June  30,  1908.  Some  time  In  the  early  sum- 
mer of  1008 — so  Johnston  testlSed — Murphy 
induced  him  to  sign  what  he,  Johnston,  sup- 
posed was  a  release  of  a  part  of  the  ranch 
from  the  Hen  of  the  Aurrecoechea  mortgage^ 
but  what  turned  out  to  be  a  deed  of  the  en- 
tire ranch  to  Murphy.  This  deed  was  not  re- 
corded until  November,  1906.  Johnston  did 
not  learn  until  January  23,  1909— the  date  of 
the  note  In  suit — of  the  true  character  of  the 
paper  he  had  signed  in  1900,  namely,  of  the 
deed  to  Murphy  of  the  whole  ranch,  nor  that 
this  deed  released  the  ranch  from  the  Hen  of 
the  mortgage ;  nor  was  anything  said  by  Mur- 
phy even  at  that  time  about  the  deed  to  Mrs. 
Murphy,  and  It  appears  from  Johnston's  evi- 
dence that  although  the  letter  which  defend* 
ant  now  seeks  to  have  construed  to  be  a  mort- 
gage is  dated  November  1. 1906,  It  was  actual- 
ly  received  by  Johnston  through  the  mall  and 
after  the  execution  of  the  note  In  suit.  It  also 
appears  that  Johnston  kept  this  letter  but 
made  no  reply  to  it;  that  Is  to  say,,  it  does 
not  appear  that  he  accepted  it  or  treated  It 
as  a  mortgage. 
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[1,  S]  Upon  the  fartB,  tbe  defoidant  de* 
Bires  to  defeat  recovery  on  this  note  by  claim- 
ing that  the  letter  In  question  la  a  mortgac^ 
and  aisaes  that  U  It  is  not  as  a  matter  of 
law  such,  it  dionld  be  so  construed  In  equity. 
We  cannot  agree  with  him.  tor  the  reason, 
among  others,  that  It  is  evident  that  Johna- 
ton  did  not  receive  or  accept  or  treat  it  as  a 
mortgage;  nor  does  it  appear  upon  its  face, 
nor  from  ttie  surroundlDg  drcumstancee  in 
evidence,  that  Murphy  ever  so  Intended  it. 
Counsel  suggests  that  It  1b  "an  imperfect  at- 
tempt to  create  a  mortgage"  which  will  be 
considered  a  mortgage  lo  equity,  bat  it  seems 
to  us,  In  view  of  the  defendant's  conduct 
tbrougbout  these  transactions,  that  be  Is  in 
no  position  to  invoke  the  aid  of  equity  to  have 
this  paper  declared  a  mortgage,  a  result 
which  would  defeat  the  collection  <^  tbe  note 
in  this  acti<m.  And  It  could  not  be  collected 
in  a  new  action  should  the  detaodant  plead 
the  bar  ot  the  statute  of  limitallonB.  It  Is 
quite  plain  £rom  the  evidence  that  the  trial 
court  decided  Uiat  Murphy  had  deceived 
Johnstcm  into  releasing  tbe  Aurrecoechea 
mortgage  in  full,  and  that  tbe  latter  was  not 
undeceived  until  after  tbe  note  sued  on  here 
was  executed.  At  that  time  Murpby's  mort- 
gage would  have  been  of  no  value,  for  Mrs. 
Murphy  owned  the  property,  and  Muri*y  re- 
fused to  let  ber  even  sign  the  note.  Upon 
these  facts  Murphy  cannot  be  permitted  to 
call  upon  a  court  of  equity  and  conscience  to 
indirectly  relieve  him  from  the  payment  of  a 
Just  debt  by  holding  this  mere  letter  to  be  a 
mortgage.  "It  Is  not  alone  fraud  or  lll^IIty 
which  will  prevent  a  suitor  from  entering  a 
court  of  equity ;  any  really  unconscientious 
conduct  connected  with  the  controversy  to 
whtdi  he  Is  a  party  will  repel  him  from  tbe 
forum  whose  very  foundation  Is  good  con- 
science." 1  Pomeroy's  Eg,  Juris.  (3d  Ed.) 
i  404. 

[3]  Defendant  claims  that  the  amount  of 
Interest  included  in  the  judgment  Is  exces- 
sive. Without  going  Into  tbe  computation 
here  It  Is  sufficient  to  say  that  we  find  no 
error  In  the  amount  allowed  by  tbe  trial  court 
under  this  head.  The  plaintiff  testified  clear- 
ly as  to  the  payments,  and  they  were  not  dis- 
puted. It  Is  claimed,  however,  that  the  plain- 
tiff contradicted  this  testim<Hiy  on  cross-ex- 
amination ;  but  his  tPStlmcMiy  on  cross-exam- 
ination was  suscepil'.ile  of  recoDdllatlon  with 
that  on  direct  examluation,  and  it  was  ac- 
cordingly the  duty  of  the  court  to  recmicile 
this  testimony.   This  it  patatly  did. 

[4]  mie  judgment  provides  tor  9700  attor- 
n^'a  fees,  wblcfa  defendant  objects  is  ex- 
cessive. Under  the  provisions  of  the  note  the 
duty  of  fixing  a  reasonable  fee  for  plaintiff's 
attorney  rested  upon  the  trial  coart;  and  Its 
judgment  in  that  matter  will  not  be  disturbed 
unless  its  discretion  has  been  abused.  Berke- 
ley, eta,  V.  Miller,  23  CaL  App.  3X5,  187  Pac. 
1101.    The  court's  discretion  does  not  seem 


to  have  been  abused  in  tbls  case  considering 
tbe  work  of  counsel  evidenced      the  record. 
Judgment  affirmed. 

We  concor:  LENNON,  P.  J.;  EERBT- 
GAN.  J. 


Ex  parte  SCHWITALLA.    (Cr.  597.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  March  13,  1918.) 

1-  OanctNAL  Law  «8=»288— Prbliminart  Ex- 
amination—PaoBABtK  Caubb— UHCoaaoBO- 

BATED  ACCOlfPUCB  TEOTIUONT. 
The  uncorroborated  testimony  of  an  accom- 
plice may  be  sufUclent  to  establish  probable 
cause  for  tbe  magistrate's  action  In  holding  ac- 
cused to  answer  for  trial,  and  in  committing 
him. 

2.  CBnriNAi,  Law  «s9238— Pkeliiqitabt  Ex- 

AMINATIOW  —  tlNCOBBOBOBATBD  AoCOUPLICE 

Tbstiuont. 
While  a  defendant  cannot  be  convicted  npm 
the  nneorsoborated  testimony  of  an  accomplice, 
the  testimony  of  an  accomplice  Is  sufficient  to 
make  It  appear  that  there  is  a  "probability" 
that  defendant  has  been  guilty  of  the  offense 
chafged. 

AppUeaUon  by  Alexis  M.  Schwltalla  for  a 
writ  of  habeas  corpus.  Writ  discharged,  and 
petition  remanded. 

Harry  A.  Gbamberlii^  of  Los  Angeles,  for 
petitl<nier.  Thomas  Lee  Woolwine,  Dlst. 
Atty.,  and  Asa  K^es,  Deputy  Dhrt.  Atty., 
both  of  Los  Angeles,  for  respondent 

JAMES,  J.  Habeas  corpus.  Petitioner 
asks  to  be  discharged  from  the  custody  of 
tbe  sheriff  of  Los  Angeles  county  to  which 
be  was  heretofore  committed  by  a  mas^s- 
trate.  A  conuilalnt  in  sufficient  form,  charg- 
ing defendant  with  the  crime  of  arson,  was 
filed  before  the  magistrate  and  after  exam- 
ination bad,  at  which  testimony  was  takm, 
the  order  holding  defendant  to  answer  for 
trial  to  the  superior  court  was  made  and 
commitment  Issued. 

[1]  One  contention  urged  Is  that  tbe  evi- 
dence was  Insufficient  to  establish  probable 
cause  for  the  holding  bf  the  defendant  The 
principal  evidence  against  the  defendant  was 
furnished  by  an  accomplice  in  the  alleged 
crime.  This  accomplice  very  fully  narrated 
the  acts  which  tbe  defendant  did  and  which 
were  participated  In  the  witness,  all  of 
which  showed  that  tbe  flre  was  the  result  of 
a  deliberate  plan  of  the  defendant  ISiere 
was  tbe  further  testimony  of  a  witness  who 
was  not  an  accomplice,  wherein  it  was  shown 
that  tbe  defendant,  some  months  prior  to 
the  time  the  building  was  bnmed,  solicited 
tbe  co-operation  of  that  witness  to  tbe  end 
that  the  bnlldlng  which  was  ultimately  de- 
stroyed should  be  set  flre  to.  We  are  not 
prepared  to  concede,  notwithstanding  the 
holding  made  by  tbe  Supreme  Court  ot  Ne- 
vada in  Ex  parte  Oxley,  38  Nev.  379,  149 
Pac.  992,  that  the  uncorroborated  testlmtmy 
of  an  accomplice  may  not  be  sufficient  to  es- 


^a»rm  oUmt  casM  see  Mun«  tople  and  KBT-NUMBBR  la  all  Ker-Number«l  Digests  and  ladexas 


Digitized  by 


61S 


172  PAOIFIC  BBPOBTEB 


(CaL 


tabllsh  probable  cause.  We  think  that  It 
may  be  snffldent 

'  [2]  While  a  defendant  cannot  be  convicted 
upon  the  uncorroborated  testimony  of  an  ac- 
complice, the  testimony  of  an  accomplice  Is 
admissible  and  Is  proper  to  be  considered, 
and  we  think  is  sufficient  to  make  it  appear 
that  there  la  a  "probability"  that  a  defendant 
has  been  guUty  of  the  off^se  charged 
against  him.  Our  Suprone  Gourt,  in  People 
T.  Cokahnour.  120  Cal.  26S,  tS2  Pac.  505, 
held  that  the  unsworn  written  omfesslon  of 
a  defendant,  which  constituted  the  entire 
erldence  submitted  to  the  committing  magis- 
trate, was  sufficient  to  justify  an  order  deter- 
mining that  probable  cause  existed  upon 
wblch  the  defendant  was  held  to  answer. 
See,  also,  Ex  parte  Heacock,  8  Gal.  App.  420, 
97  Pac.  77.  And  we  may  add  that,  to  our 
minds,  the  testimony  of  the  Independent  wit- 
ness who  gave  evidence  of  the  plan  of  the 
defendant  to  bum  the  buUdlag  several 
months  prior  to  the  time  the  fire  actually 
occurred  furnished  some  corroboration,  eilght 
though  It  was,  of  the  testimony  of  the  ac- 
complice. 

Tbe  writ  is  discharged*  and  petitioner  re- 
manded to  the  custody  of  the  sheriff  of  Los 
Angeles  county. 

We  concur:  CONHBY,  P.  J.;  WORKS, 
Judge  pro  tem. 


JOLLY  T.  McCOT.    (Civ.  1524.) 

(District  Court  of  Appeal,  Third  DiHtrict,  Cali- 
fornia.  March  11,  19ia  Rehearing  Denied 
by  Supreme  Court  May  9,  1918.) 

1.  Husband  and  Wife  ^131(1)  —  Owmeb- 
snrp— Burden  of  Proof. 

In  a  wife's  action  aRainst  the  sheriff  for  tbe 
coDTersioD  of  personalty  taken  and  sold  under 
writ  of  execution  pursuant  to  judgment  rendered 
against  her  buBband.  the  burden  to  prove  her 
ownership  of  the  property  was  upon  plaintiff 
wU& 

2.  Husband  and  Wife  i5i=»2e2(l)— Communi- 
TT  OB  Separate  Propebtt— Possession  of 
Husband — Pbesumption— Statute. 

Where  personalty  was  in  the  possession  of 
the  husband,  and  treated  by  him  as  though  it 
were  community  or  his  own  separate  property, 
from  the  circumstances  a  disputable  presump- 
tion follows,  under  Code  Civ.  Proc.  S  1063,  subd. 
12,  that  Budi  was  its  character. 
8.  Apfeai.  and  Ebbor        004(1)— Habhless 

Error— Instruction— "Acquire." 
In  a  wife's  action  against  the  sheriff  for  the 
conversion  of  personalty  under  execution  pur- 
suant to  judgment  against  her  husband,  tbe  wife 
claiming  the  property  was  her  separate  estate, 
the  instruction  that  in  determining  the  question 
as  to  who  was  tbe  owner  the  jury  had  a  right 
to  consider  the  manner  in  which  the  property 
was  acquired  and  by  whom,  where  it  was  Icept, 
how  it  was  handled,  and  by  whom  controlled, 
etc.,  though  open  to  criticism  as  lyinf  close  to 
the  line  between  law  and  fact,  and  being  some- 
what confusing,  was  harmless  to  plaintiff,  since 
tbe  word  "acquire"  has  not  only  the  meaning 
of  to  obtain  as  one's  own,  but  also  the  meaning 
of  "procure,"  In  which  sense  the  jury  may  have 
nnderatood  It. 

pSd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Secoad  Series,  Acquire.] 


4.  Tbiai.  «=»191(4)—lNBTBncTiONB— Assump- 
tion of  Question  in  Issue. 

Instructions  that  the  use  of  the  property 
by  the  husband,  and  his  control  of  it,  or  any 
part  of  it,  did  not  change  its  status  from  the 
wife's  separate  property,  etc.,  and  that  the  mere 
fact  that  the  property  was  seemingly  in  the  pos- 
session and  apparent  control  of  the  husband  did 
not  estop  the  wife  from  claiming  the  stock,  or 
deprive  her  of  her  separate  property,  were  ob- 
jectionable, as  assuming  the  property  was  the 
separate  estate  of  the  wife,  the  qoestioa  in  issue. 

5.  Tbial  *=s260(6)— Instructions— Requests 
— Mattebs  Covered. 

Where  the  court  instructed  that  certain  in- 
surance money  witii  which  the  property  was 
purchased  was  tha  wife's  separate  proper^,  and 
that,  if  the  money  was  used  by  her  to  buy  some 
or  all  of  the  property  sued  tor,  such  property 
also  became  the  wife's  separate  property,  she 
could  not  ask  for  more  as  to  such  feature  of 
tbe  case,  and  her  proposed  instruction  that  the 
deposit  of  the  insurance  money  by  her  in  bank 
in  her  own  name  and  the  name  of  her  husband 
was  not  a  gift  to  bim,  unless  she  intended  to 
give,  could  naTe  been  of  no  greater  benefit  to 
her. 

Appeal  from  Superior  Court,  Tuba  Coun- 
ty ;  Eugene  P.  McDaoiel,  Judge. 

Action  by  Mrs.  Minnie  Jolly  against  Chas. 
J.  McCoy.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

John  M.  Fulweller,  of  Auburn,  and  B.  Ray 
Mauwell,  of  Marysvllle,  for  appellant.  W. 
H.  Carlln,  of  Marysvllle,  for  respondent. 

BURNETT,  J.  The  action  was  for  dam- 
ages for  conversion  of  certain  personal  prop- 
erty of  the  alleged  value  of  ?1,871.  Tbe  de- 
fendant Is  the  sheriff  of  the  county,  and  he 
Justified  bis  taking  and  sale  of  the  property 
under  a  writ  of  execution  Issued  in  pursu- 
ance of  a  Judgment  rendered  in  the  suiierior 
court  of  said  county  ngaitist  A.  Jolly,  the 
husband  of  the  plaintiff  herein. 

The  claim  of  appellant  was  and  is  that 
said  property  sold  under  said  execution  was 
her  separate  estate,  and  therefore  not  Huble 
for  the  debts  of  the  husband.  Plaintiff,  her 
husband,  and  their  son  all  testified  to  facts 
from  which  the  Jury  might  legally  have 
drawn  the  Inference  that  her  claim  was 
Just,  and,  if  the  verdict  had  been  in  her  fa- 
vor, we  should  haTe  no  hesitation  In  afflrm- 
log  it  as  amply  supported.  But  the  Jury 
distrusted  these  witnesses,  and  it  is  appar- 
ent, also,  that  the  trial  Judge  was  not  con- 
vinced that  they  were  entitled  to  full  credit, 
as  he  denied  the  motion  for  a  new  trial. 
Since  we  have  not  had  the  witnesses  before 
us,  we  cannot  say  that  such  attitude  of  the 
court  and  Jury  was  unwarranted.  Indeed, 
we  may  add  that  the  printed  record  of  their 
testimony  reveals  certain  circumstances  that 
tend  to  Justify  the  suspicion  with  which 
their  statements  M'ere  undoubtedly  received 
by  the  Jury.  These  we  need  not  stop  to  par- 
ticularize. 

[1,2]  As  to  the  support  for  the  verdict, 
unless  the  Jury  believed  the  storj'  told  by 
snid  witnesses.  It  was  their  duty  to  find  for 
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the  defendant,  since  the  burden  of  proof  was 
upon  the  plaintiff.  The  peculiar  province  ot 
the  Jury  in  such  matters  Is  fully  considered 
by  this  court  in  Clark  v,  Tulare  Lake  Dredg- 
ing Co.,  14  Cal.  App.  414,  112  Pac.  D64,  and 
Iq  this  connection  It  Is  sufficient  to  refer  to 
that  decision.  Besides,  the  evidence  showed 
that  all  of  the  property  was  In  the  i>osse8sion 
of  said  A.  Jolly,  and  treated  by  him  aa 
though  It  were  community  or  his  own  sep- 
arate property.  From  this  circumstance, 
the  presumption — disputable,  it  is  true — 
would  follow  that  such  was  its  cbaractw. 
Code  Civ.  Proc.  §  1963.  aubd.  12, 

The  observation  may  not  he  out  of  place 
that  fraudulent  claims  aa  to  the  ownershlp- 
of  property  under  similar  conditions  are 
often  made,  and  the  court  or  Jury  should 
scrutinize  with  care  an  asserted  right,  which 
ha9  been  quiescent  until  credit  may  have 
l>een  extended  on  the  faith  that  such  right 
does  not  exist.  No  doubt  such  claims  are 
sometimes  genuine,  and,  where  bo  establish- 
ed, they  should  be  protected;  but  It  Is  hard- 
ly to  be  expected  that  they  will  be  regarded 
nithout  some  suspicion.  We  may  add  that, 
as  to  a  portion  of  the  property  which  plaln- 
tilC  claims  she  obtained  from  her  husband, 
the  Jury  was  justified  In  concluding  that 
there  was  not  an  Immediate  delivery  and 
continuous  change  of  possession  within  the 
contemplation  of  section  3440  of  the  Civil 
Code.  T'pon  the  whole  It  cannot  be  said  that 
the  verdict  of  the  jury  lacks  legal  support 

[3]  Another  question  seriously  argued  arl»> 
ea  over  the  action  of  the  court  in  reference 
to  the  Instructions.  Most  of  them  are  unob- 
jectionable, taowerer,  and  therein  were  pre- 
sented quite  fully  the  legal  principles  t>ear- 
iofC  upon  the  tlieory  of  plaintiff  as  well  as  of 
defendant,  and  the  general  axioms  that 
should  be  regarded  by  the  Jury  in  every  case. 
The  following,  though,  ia  somewhat  open 
to  criticism: 

_  "I  instmct  yon  that,  in  determining  the  ques- 
tion as  to  who  wns  the  owner  of  the  property 
claimed  by  plaintiff  hprein  at  the  time  of  the 
levy  of  the  writ  of  execution  therein  by  the  de- 
fendant, you  have  a  right,  and  it  is  your  duty, 
to  congider  the  manner  In  which  said  property 
was  ncquired  and  by  whom,  where  it  was  kept, 
how  it  was  handled,  and  by  whom  controlled, 
whether  or  not  it  was  miuRled  with  other  prop- 
erty admittedly  belonging  to  the  husband  of 
plaiDtiff.  whether  or  not  there  was  anything 
about  the  use,  possession,  or  control  of  aaid 
property,  or  anything  at  all  about  the  use,  pos- 
session, or  control  of  said  property,  or  anything 
at  all  in  connection  with  the  property,  to  indi- 
cate that  it  belonged  to  any  other  person  other 
than  the  husband  of  plaintiff,  and  all  the  facts 
and  circumstances  bearing  upon  the  Question,  as 
the  same  is  made  to  appear  to  you  from  the  evi- 
dence ;  and  if,  from  the  consideration  of  all 
thereof,  you  are  not  satisfied  by  a  preponderance 
of  the  evidence  that  said  property  was  the  sep- 
arate property  of  plaintiff  at  the  date  of  the  levy  i 
of  the  writ  of  execution,  your  verdict  should  ■ 
be  in  favor  of  defendant." 

The  Instrnctlon  lies  close  to  the  line  be-  ] 
tween  law  and  fact,  ft  Is  not  strictly  q  ; 
direction  as  to  the  weight  of  the  evidence^  i 


bnt  it  seems  rather  objectionable  as  emi^a- 
slzing  certain  features  that  were  developed 
by  the  testimony  In  the  case.  No  doubt,  re- 
spondent in  his  argument  to  the  Jury,  laid 
particular  stress  upon  the  facts  suggested  In 
the  Instruction,  and  the  peculiar  ptfraseology 
thereof  might  be  seized  upon  by  the  Jury  as 
an  argument  In  favor  of  the  defendant.  In 
other  respects,  also,  the  Instruction  Is  some- 
what cMifuslng.  The  Jury  was  directed  "to 
consider  the  manner  In  which  said  property 
was  acquired  and  by  whom."  One  meaning 
of  the  word  "acquire"  Is  to  "obtain  as  one's 
own."  An  ultimate  fact  to  be  determined 
by  the  Jury  was  really,  "By  whom  was  the 
property  acquired?"  The  instruction,  how- 
ever, puts  this  ultimate  fact  upon  the  same 
footing  as  certain  evidentiary  matters,  and 
directs  the  Jury  to  consider  this  In  connec- 
tion with  other  facts,  to  determine  who  was 
the  owner  of  the  property ;  whereas  it 
would  seem  to  be  true  that,  if  they  were  sat- 
isfied as  to  who  had  "acquired"  the  proper- 
ty, that  would  be  equivalent  to  a  determina- 
tion as  to  who  was  the  owner.  If  the  In- 
struction had  declared  that  in  the  determi- 
nation of  "who  had  acquired  or  owned  the 
property  the  Jury  should  consider  the  man- 
ner In  which  the  property  was  obtained, 
where  it  was  kept,  how  it  was  used,  and 
whether  mingled  with  other  property  of  the 
husband,"  etc.,  there  would  be  less  ground 
for  criticism.  But  It  Is  fair  to  say  that  the 
word  "acquired"  has  also  the  meaning  of 
"procured,"  and  It  Is  not  unreasonable  to 
hold  that  the  Jury  so  understood  It.  Indeed, 
while  we  think  the  Instruction  is  somewhat 
obscure  and  of  doubtful  propriety,  the  com- 
mon understanding  would  probably  accept  It 
as  a  direction  to  consider  the  manner  in 
which  the  property  was  procured  and  how 
,  it  was  used,  with  other  circumstances  dLs- 
'  closed  by  the  evidence,  in  the  determination 
of  the  ownership  of  the  property.  Besides, 
the  other  Instructions  were  so  clear  and 
favorable  to  appellant  that  we  are  satisfied 
she  suffered  no  prejudice  In  this  matter. 

[4]  Among  certain  instructions  requested 
by  the  piaintlGf  and  refused  by  the  court 
was  the  following: 

"The  use  of  the  property  by  the  husband,  and 
his  control  of  the  same,  or  an^  part  of  said  per- 
sonal property  of  the  wife,  did  not  change  the 
status  of  the  property  from  the  plaintiff's  sep- 
arate property,  or  make  it  liable  to  levy  and  sale 
to  pay  the  debt  tA  Jolly  &  Son,  or  either  of 
them." 

This  was  also  refused: 
"The  mere  fact  that  the  property  was  seeming- 
ly in  the  possession  and  apparent  control  of  the 
husband  does  not  estop  the  wife  from  claiming 
the  stock,  or  in  any  wise  deprive  the  wife  of 
faer  separate  property  therein." 

Both  Instructions  were  objectionable  in 
assuming  that  the  property  was  the  sepa- 
rate estate  of  the  wife — the  very  question 
which  the  Jury  was  to  determine.  If  appel- 
lant had  requested  the  court  to  Instruct  the 
Jury  that  the  mere  possession,  use,  and  con- 
trol of  the  property  by  the  husband  was  not 
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Inconsistent  with  the  ownership  of  the  wife, 
or  was  not  sufflelent  to  transfer  title,  it 
would  probably  have  been  given.  To  say 
that  it  "did  not  change  the  status  of  the 
property  from,  the  plaintiffs  separate  pro[H 
erty"  waS,  of  course,  to  assume  that  It  had 
such  status.  If  the  phra^  "would  not"  had 
been  used,  the  situation  might  be  different. 
[8]  Another  Instruction  refused  was  this: 

"The  deposit  of  the  insurance  money  by  the 
plaintiff  in  the  bank  in  her  own  name  and  in 
the  name  of  the  husband  was  not  a  gift  to  him, 
unless  she  then  intended  to  give  the  same  ab- 
solutely to  him ;  and  it  is  the  intent  with  which 
that  deposit  was  made  in  the  bank  that  must  ap- 
pear by  a  preponderance  of  the  evidence  to  have 
been  to  divest  herself  of  all  interest  in  the  mon- 
ey and  make  it  the  money  of  her  husband,  and 
80  long  as  she  held  the  bank  book,  and  the  con- 
trol of  the  money.  It  could  not  In  law  be  a  gift 
to  ber  buaband."^ 

It  appears  from  the  evidence  without  any 
question  that  plaintiff  had  received  some- 
thing over  $2,000  as  Insurance  money  and 
had  deposited  it  as  suggested  in  said  pro- 
posed Instruction.  It  was  the  claim  of  ap- 
pellant  that  with  this  money  she  purchased 
the  property  In  controversy  here,  and,  to 
meet  the  possible  conclusion  that  the  money 
became  community  property  by  reason  of  the 
form  of  the  deposit,  the  instruction  was  re- 
quested. The  court,  however,  virtually  In- 
structed the  jury  that  the  money  was  the 
separate  property  of  the  wife,  and  also: 

"That  if  this  money  thus  received  by  plaintiff 
was  by  her  or  under  her  iuBtructions  used  to  buy 
some  or  all  of  the  personal  property  described 
in  the  complaint,  then  such  personal  property, 
thus  purchased,  became  and  was  ber  separate 
property,  and  was  not  liable  to  levy  and  sale  to 
pay  the  debts  of  her  husband,  A.  Jolly  &  Son, 
Raphael  Jolly,  or  that  of  either  of  them." 

As  a  matter  of  law,  therefore,  the  court 
instructed  the  Jury  that  under  the  evidence 
this  money  was  the  separate  property  of  the 
plaintiff.  She  could  not  ask  for  more  as  to 
this  feature  of  the  case,  and  the  proposed 
instruction  could  have  been  of  no  greater 
benefit  to  her.  Indeed,  it  Is  quite  apparent 
that,  since  the  court  Instructed  the  Jury  that 
this  insurance  money  was  the  separate  prop- 
erty of  the  wife,  and,  that,  If  she  used  it 
in  the  purchase  of  any  of  the  property  in 
controversy,  that  property  was  also  her  sep- 
arate property  and  not  liable  for  the  debts 
of  her  husband,  it  left  only  one  question  for 
the  Jury  to  determine  and  that  is  whether 
she  BO  purdiased  It  If  they  believed  she 
did  purchase  it  with  said  money,  under  this 
Instruction  of  the  court,  they  must  have 
found  for  the  plaintiff,  notwithstanding^  any 
possession,  use,  or  control  by  the  husband. 
It  api;iear8  clear,  therefore,  that  no  specific 
Instruction  as  to  a  change  of  title  by  virtue 
of  the  use  of  the  property  could  have  been 
of  any  avail  to  appellant,  and  also  that  the 
Instmctlon  given  on  behalf  of  respondent, 
to  which  we  have  adverted,  could  only  have 
been  considered  by  the  Jury  in  deddiug 
wbetlier  any  ot  the  pn^rty  was  actually  | 


purchased  with  the  insurance  money.  It 
Is  thus  to  be  seen  how  exceedingly  favorable 
to  appellant  waa  tlie  law  presented  by  the 
court. 

The  question  of  the  intention  of  the  wife 
to  make  a  gift  to  the  community  or  to  her 
husband,  and  the  consideration  of  the  use 
and  control  of  the  property,  were  entirely 
eliminated,  and  the  Jury  were  expressly  told 
that.  If  any  of  the  insurance  money  was 
used  to  purchase  any  of  said  property,  they 
must  find  It  to  be  plaintiff's  separate  proper- 
ty and  not  subject  to  execution.  Respond- 
ent might  have  some  cause  to  complain  of 
this  instruction,  but  not  so  the  appellant 
While  the  case  Is  not  altogether  free  from 
difficulty,  we  think  It  cannot  be  said  that 
the  verdict  la  unjust. 

The  judgment  Is  therefore  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


TURNER  T.  WATKINS.    (Civ.  2114.) 

(District  Court  of  Appeal,  Second  District  Cali- 
fornia.  March  12,  1918.) 

1.  Pleadinq  «=»12a— Answer— Sotficikncy. 

Denial  in  answer  predicated  upon  a  lack  of 
information  only,  and  not  upon  a  lack  of  in- 
formation and  behef,  is  insnmcient  under  Code 
Civ.  Proc.  3  437,  providing  that  if  defendant 
bas  no  information  or  belief  upon  the  subject 
sufficient  to  enable  him  to  answer  an  allegation 
of  the  complaint,  be  may  so  state  in  his  answer* 
and  place  his  denial  on  that  ground. 

2.  TaiAL  ^=335(4)— Opbnxho  and  Closing^ 
ArFiEJiATivB  Defi:nse  —  Answeb  —  SaF- 

FICIENCr. 

In  action  for  connnission  for  furnishing  one 
ready  to  exchange  land,  affirmative  allegations 
in  answer  that  the  exchange  was  not  "consum- 
mated," that  defendant  was  at  all  times  ready 
to  ezchnuge  and  failure  was  not  bis  fault  and 
that  the  deal  fell  through  because  of  misrepre- 
sentations of  the  broker,  did  not  amount  to  a 
traverse  of  anything  averred  in  the  complaint 
and  where  the  denial  was  insufficient,  the  court 
properly  required  the  defendant  to  go  forward 
at  the  opening  of  the  trial  with  bis  affirmative 
defenses. 

3.  Bbokebs  «=>51  —  ExoHANOB  or  Lahdb  — 
"Cossummate." 

Where  broker  agrees  to  "consummate"  an 
exchange  of  land  within  30  days,  he  has  done 
bis  part  by  bringing  the  parties  tf^^ther  so 
that  his  principal  could  have  carried  through 
the  deal  in  such  time. 

[Ed.  Note.— For  other  deflnltioiuL  see  Word* 
and  Phrases,  First  and  Second  Series,  Consum* 
mate;  Consummated  Sale.} 

4.  BBOEEBB  ^»86Cr)— ExCHAlfOE  OF  LANDI^ 

Commission— ScFFiciENCT  or  Evidence. 
In  action  by  broker  for  furnishing  one 
ready  to  exchange  lands,  evidence  held  suffi- 
cient to  sustain  finding  that  deal  did  not  fall 
through  by  reason  of  false  represeDtations  of 
the  broker. 

Appeal  from  Superior  Court  San  Diego 
County;   T.  L.  Lewis,  Judge. 

Action  by  E.  O.  Turner  against  Roy  S. 
Watklns,  administrator  of  the  estate  of  W. 
C.  Watklns,  deceased.  Judgment  for  plaln- 
tur,  and  defendant  appeals.  AfBrmed. 
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A.  T.  Hoark,  of  San  Diego,  for  appellant 
John  F.  Greer  and  W.  P.  Cary,  both  of  San 
Diego,  tct  respondent 

WORKS,  Judge  pro  tern.  This  is  an  action 
for  the  recovery  of  a  broker's  commission 
for  an  exchange  of  real  property,  under  a 
contract  between  the  plaintiff  and  the  de- 
fendant's Intestate,  W.  C.  Watkins.  The 
plaintiff  had  judgment  and  the  defendant  ap- 
peals. 

II]  At  the  opening  of  the  trial  the  respond- 
ent contended  that  the  denials  of  appellant's 
answer  were  insufficient  to  present  a  defense, 
and  asked  the  court  to  rule  that  the  appel- 
lant should  go  forward  with  his  proof  In 
support  of  certain  nfflrmative  defenses  set 
up  In  the  answer.  The  court  ruled  accord- 
ingly, and  the  ruling  is  assigned  as  error. 
The  claim  that  the  denials  of  the  answer  were 
insufScient  was  based  upon  the  fact  that 
they  were  preceded  by  the  following  state- 
ment, ending  with  a  colon: 

"Not  having  sufficient  informatioD  on  which 
to  base  his  answer,  defendant  denies:" 

Section  437  of  the  Code  of  Civil  Proce- 
dure contains  this  language: 

"If  the  defendant  has  no  Information  or  be 
lief  upon  tiie  subject  sufficient  to  enable  him  to 
answer  an  allegation  of  the  complaint,  he  may 
BO  state  in  his  answer,  and  place  his  denial  on 
that  ground." 

It  will  be  obs^red  that  the  denials  In  the 
answer  in  this  action  were  predicated  upon 
a  lack  of  information  only,  and  not  upon  a 
lack  of  .Information  and  belief.  A  denial 
in  that  form  is  insufficient;  for  section  437 
permits  a  denial  only  upon  the  want  of  both 
information  and  belief,  and  not  upon  a  want 
of  information  alone.  Humphreys  T.  McCall, 
0  CaL  59,  C2,  70  Am.  Dec.  021. 

[2]  The  appellant  insists,  however,  that  the 
.  offlrmatire  allegations  of  his  answer  present 
a  state  of  facts  Inconsistent  with  the  allega- 
tions of  the  complaint,  and  that  for  that  rea- 
son the  answer  amounted  to  a  traverse  of 
the  complaint;  and  he  accordingly  contends 
that  the  respondent  should  have  been  compel- 
led to  go  forwar<f  with  the  Introduction  of 
evidence  in  support  of  the  complaint.  The 
affirmative  matter  in  the  answer  was  to  the 
effect  that  the  exchange  for  the  bringing 
about  of  which  the  respondent  claimed  a 
commission  "was  not  consummated  within 
the  30  days  set  apart  for  that  purpose,  nor 
during  any  other  period  of  time,  nor  has  said 
exchange  yet  been  consummated  by  the  par- 
ties to  said  deal,"  and  that  the  failure  to 
consummate  It  was  not  due  to  any  fault  of 
appellant's  intestate,  but  that  he  was  always 
"ready  and  anxious"  to  carry  out  the  ar- 
rangement It  is  also  alleged  that  the  failure 
to  consummate  the  deal  was  occasioned  by 
the  fact  that  the  respondent  made  certain 
misrepresentations  to  the  parties  on  the  other 
side;  the  misrepresentations  having  to  do 
with  the  matter  of  the  value  of  and  the  In- 
cmne  derived  from  his  principal's  property. 
The  allegation  that  the  exctmnge  was  not 


consummated  within  30  days  arose  from  the 
fact  that  there  was  a  provision  In  the  com- 
mission contract  to  the  effect  that  It  was  to 
be  consummated  within  that  time ;  but  that 
allegation,  as  well  as  the  allegation  that  it 
was  never  consummated  at  any  time,  nega- 
tived nothing  In  the  respondent's  pleading, 
for  respondent  does  not  contend  that  the 
deal  ever  went  through,  and  it  is  his  theory 
of  the  case  that  he  is  entitled  to  a  commis- 
sion because  he  brought  the  parties  together, 
the  other  side,  aa  he  alleges,  having  at  all 
tiroes  been  ready,  able,  and  willing  to  make 
the  exchange,  l^e  allegation  of  the  answer 
that  the  failure  to  consummate  the  exchange 
was  not  due  to  any  fault  of  appellant's 
Intestate,  and  that  he  .was  at  all  times  de- 
sirous of  carrying  it  out  is  a  plain  allega- 
tion of  new  matter,  as  there  was  no  aver- 
ment upon  the  subject  in  plaintiff's  pleading. 
The  statement  of  the  answer  that  the  deal 
fell  through  because  of  misrepresentations 
made  by  the  respcHident  is,  of  course,  not 
responsive  to  anything  In  re^ondent's  plead- 
ing. It  is  plain,  then,  that  the  affirmatlTe 
allegations  in  the  answer  did  not  amount  to 
a  traverse  of  anything  arared  by  respond- 
ent in  his  pleading. 

[3J  The  contract  upon  which  the  action 
was  based  provides,  in  part  that  appellant's 
intestate  "agrees  to  pay  E.  C.  Turner  a  com- 
mission •  ♦  ♦  on  account  of  above  ex- 
change; said  exchange  to  be  consummated  on 
or  before  thirty  days  from  date  first  above 
written."  As  already  remarked,  the  re- 
spondent does  not  contend  that  the  deal  ever 
was  completed.  He  claims  that  the  commis- 
sion was  earned  w^hen  he  presented  to  his 
principal  the  parties  on  the  other  side,  one 
Brown  and  one  Anderson,  and  by  his  princi- 
pal having  entered  Into  an  agreement  with 
them  for  the  exchange,  within  the  30  days 
limited  in  the  commission  agreement,  which 
the  record  shows  he  did.  The  appellant  in- 
sists, however,  that  the  deal  could  have  been 
consummated,  In  the  sense  Intended  by  the 
commls.sIon  agreement,  only  by  the  passing 
of  deeds  between  the  parties,  and  that  there- 
fore no  commission  was  earned.  Our  courts 
have  long  adhered  ta  the  rule  that  a 
broker  who  contracts  to  sell  has  earned  his 
commission  when  he  has  presented  to  his 
principal  one  who  is  ready,  able,  and  willing 
to  buy  (Phelps  v.  Prusch,  83  CaL  626,  23  Pac. 
1111 ;  Purcell  v.  Firth  [Sup.]  167  Pac.  379) ; 
and  in  the  latter  case  the  commission  was  to 
have  been  paid,  under  the  written  agreement 
between  the  parties,  when  the  sale  was  "con- 
summated." The  only  difference,  then,  be- 
tween that  case  and  this  lies  in  the  fact 
that  iu  the  one  the  broker  ,was  to  be  paid  up- 
on the  consummation  of  a  sale,  while  in  the 
other  he  was  to  be  paid  upon  the  consumma- 
tion of  an  exdiange,  .which,  to  our  minds,  is. 
in  l^al  effect  no  difference  at  all.  The  ex- 
change was  consummated  to  the  extent  that 
such  a  result  could  have  beea  brought  about 
by  the  respondent  The  parties  principal  on 
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both  Bides  had  entered  into  an  agreement 
for  the  exchange,  and  over  the  performance 
of  the  terms  of  that  agreement  he  could 
exercise  no  control.  All  the  services  he 
could  have  performed  In  the  premises  were 
completely  rendered,  and  his  commission  was 
earned. 

[4]  Upon  the  Issue  as  to  whether  the  fail- 
ure to  complete  the  deal  between  the  princi- 
pals was  because  of  misrepresentations  made 
by  the  respondent  to  Brown  and  Anderson, 
the  trial  court  found  with  the  respondent. 
The  appellant  contends  that  the  finding  lacks 
support  in  the  evidence,  but  the  contention 
Is  untenable.  It  is  enough  to  say,  without 
making  a  more  detailed  statement  of  the  evi- 
dence, that:  First,  the  respondent  never 
bad  any  dealings  with  Anderson  Id  the  matter 
of  the  proposed  exchange;  and,  second.  If 
It  be  conceded  for  the  purpose  of  the  argu- 
ment that  misrepresentation  was  made  by 
the  respondent  to  Brown,  the  latter  testified 
that  the  stat^ents  were  not  ascertained  to 
be  Incorrect  until  "after  the  deal  was  turned 
down." 

In  his  opening  points  and  authorities  A. 
T.  Roark,  the  counsel  for  the  appellant, 
Quotes  language  as  coming  from  a  certain  re- 
ported case,  but  it  is  found  only  in  the  brief 
of  the  party  unaaccesafal  on  the  appeal 
whldti  is  there  decided;  he  cites  two  cases 
to  a  proposttl<m  of  law  stated  within  quota- 
tion marks,  the  language  not  being  found  in 
the  report  of  the  case  first  dted,  and  be- 
ing stated  In  a  dissoitinK  opinion  in  the 
report  of  the  second ;  he  cites  four  cases  to 
a  statement  within  Quotation  marks,  and  the 
quoted  language  is  found  in  none  of  them ; 
he  quotes  from  the  opinion  in  another  case, 
but  omits  from  his  quotation  an  important 
clause  found  in  the  opinion,  and  without 
indicating  the  omission  In  any  way ;  he 
quotes  certain  language  as  being  in  the  case 
last  mentioned  when  It  la  not  to  be  found  in 
the  <vlniont  and  be  later  commits  the  same 
offense  as  to  another  reported  case.  Counsel 
fod  the  respondent  calls  attention  In  his 
points  and  authorities  to  all  these  derelic- 
tions, and,  In  addition,  specifies  two  or  tliree 
other  faults  of  the  same  character.  We 
have  not  examined  into  these  latter  charges 
because  <tf  the  length  of  the  reports  of  the 
cases  In  .which  they  are  Involved.  In  his 
reply  points  and  authoritlM  Mr.  Bmtk  has 
only  this  to  say  uptm  the  subject  which  now 
Interests  us: 

"Respondent,  after  offering  a  great  variety 
nf  criticisms  to  citations  of  law  quoted  by  ap- 
pellant bearing  on  the  poiot  as  to  wliat  con- 
stitutes ctHUummation  of  a  real  estate  broker's 
contract,  was  charitable  enoiigli  to  concede  that 
the  laws  of  the  states  of  Maryland  and  Geor- 
gia deahng  with  contraoti?  of  this  character 
lupport  appellant's  contentioa." 

The  amazement  with  which  we  view  the 
conduct  of  Mr.  Roark  in  the  matter  of  the 
erroneous  citations  and  quotations  in  his 
points  and  authorities  is  heightmed  by  the 
cavalier  manner  in  whlt^  he  seeks  to  dismiss 


the  subject.  If  in  fact  these  misquotations 
were  no  more  than  the  result  of  gn^  care- 
lessness, he  should  have  admitted  the  facts, 
with  an  apology  and  a  suggestion  of  any  ex- 
cuse that  he  might  have  for  committing  such 
errors.  Nothing  less  was  due  to  the  court, 
which  is  entitled  to  rely  upon  counsel  for 
a  true  statement  of  the  language  contained 
In  quoted  decisions.  He  has  left  himself  in 
a  very  poor  position  to  urge  the  charge  made 
In  his  reply  brief  that  opposing  counsel  has 
pursued  a  certain  course  in  framing  bis 
argument,  "for  the  purpose  of  confusliv  this 
court." 
The  Judgmmt  la  aflSrmed. 

We  concur :  GONRBT,  P.  J. ;  JAMES,  J. 


UNWIN  V.  BARSTOW-SAN  ANTONIO  OIL 
CO.   (Civ.  2121.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.  March  12,  1918.) 

1.  Attobnet  Awn  Client  «=>7S(1)  —  With- 

DKAWAL  OF  ATTOBNET—NOTICK  0'  SCBSTI- 

TUTION. 

Code  Civ.  Proc.  f  286,  requiring  that  when 
an  attorney  withdraws  the  party  for  whom  he  is 
acting  mnst,  before  further  proceedings  are  had 
against  him,  he  required  by  the  adverse  party  in 
writing  to  appoint  another  attorney  or  appear  in 
person,  does  not  apply  when,  at  the  time  of  the 
withdrawal,  the  client  serves  notice  that  he  ap- 
pears In  perBon,  since  giving  notice  would  then 
be  a  futile  thing. 

2.  Costs  ^=>203— Taxation— Keepeb's  Pees. 

Since,  under  Code  Civ.  Proc.  il  1033,  1035. 
costs  cannot  be  determined  until  disposition  of 
pending  motion  to  tax,  an  order  just  prior  to 
denial  of  a  motion  to  tax,  fixing  keeper's  fees  in 
favor  of  the  sheriff,  as  permitted  by  Pol.  Code. 
I  4300b,  was  in  time,  and  such  item  was  prop- 
erly induded  in  the  cost  bill. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County;  J.  W.  Curtis,  Judge. 

Action  by  B.  V.  Unwln  against  the  Bar- 
stow-San  Antonio  Oil  Company.  From  a 
Judgment  for  platnttCF,  and  an  order  deny- 
ing defendant's  motion  to  tax  costs,  defend- 
ant appeals.    Judgment  and  order  affirmed. 

Fred  A.  Wilson,  of  Sah  Bernardino,  for 
ipi>el1ant  C.  C.  Uaskell  and  John  A.  lladal- 
ier  both  of  San  Bernardino,  for  respondent. 

WORKS,  Judge  pro  tem.  This  cause  Is 
before  us  on  two  appeals  by  the  defendanr; 
one  being  from  the  Judgment,  and  the  other 
from  an  order  denying  the  defendant's  mo- 
tion to  tax  the  costs  in  tbe  action. 

There  Is  but  one  point  presented  on  the 
appeal  from  the  judgment.  The  first  appear- 
ance of  appellant  In  the  action  was  by  a  de- 
murrer to  the  complaint,  filed  in  its  behalf 
by  an  attorney  at  law.  In  the  due  course 
of  procedure  In  the  action  the  demurrer  was 
overruled  and  time  was  allowed  to  answer. 
On  a  certain  day  thereafter  tbe  appellant 
served  and  filed  a  notice  to  the  effect  that 
its  attorney  had  withdrawn  from  the  case. 
The  notice  was  attached  to  a  document  sign- 
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ed  the  appellant  and  by  Its  retlrii^  at- 
torn^, wblch  stated  that  It  was  **8tlpiilated 
and  agreed"  between  them  that  the  attorney 
**niay,  and  he  does  hereby,  withdraw  froin 
said  action  as  attorn^  for  said  defendaut 
therein,  and  that  the  said  defendant  may* 
and  it  does  hereby,  aiwear  in  s^  actlra  in 
person  and  without  attorn^."  In  addltlmi 
to  its  appearance,  thns  formally  entered  by 
the  appellant  in  person,  it  did,  on  the  same 
day,  sen'e  and  file  its  answer  in  the  action, 
signed  by  Itself  by  Its  resident  agent  here- 
after the  respondent  caused  the  case  to  be 
set  down  for  triaL  Upon  the  date  set,  the 
appellant  haTing  employed  new  counsel  In 
the  Interim,  it  was  objected  by  htm  that  the 
court  had  no  jurisdiction  to  proceed  with  the 
trial  on  the  ground  that  reapondent  had  not 
complied  with  the  provisions  of  section  2S6 
of  the  Code  of  CItU  Procedure,  which  pro- 
vides: 

"When  an  attorney  dies,  or  1b  removed  or  sus- 

pended,  or  ceases  to  act  as  such,  a  part;  to  an 
action,  for  whom  he  waa  actinff  as  attorney, 
mast,  before  any  further  proceedings  are  faaii 
afiiiinst  him  be  required  by  the  adverse  party, 
by  written  notlee,  to  appomt  another  attorney, 
or  to  appear  in  person." 

[1]  The  court  overruled  the  objection,  aud 
It  Is  complained  that  the  ruling  was  erro- 
neous. The  contention  cannot  be  sustained. 
Tte  only  object  of  the  notice  contemplated 
by  the  statute  is  to  require  of  a  party  whose 
attorney  has  ceased  to  act  that  he  appoint 
a  new  attorney  or  appear  In  the  action  in 
.person.  In  this  case  the  appellant  had  vol- 
untarily appeared  in  person  on  the  same  day 
that  respondent  had  notice  that  the  attorney 
had  ceased  to  act  It  would  be  useless,  in 
any  situation,  and  speaking  generally,  to  re- 
quire <H)e  to  do  a  thing  whldi  he  had  already 
done.  The  atatute,  in  this  instance,  does 
not  require  fbe  commission  of  such  an  act 
of  folly. 

[2]  On  the  appeal  from  the  otAet  the  ques- 
ti<m  which  is  presented  has  to  do  with  the 
taxing,  as  i»st8,  of  an  item  of  fceepar's  fees 
imder  an  attachment  Section  4300b  of  the 
PMltlcal  Oode  provides  that  ttwre  shall  be 
allowed  the  shoiff,  as  keeper's  fees,  "such 
sum  as  the  court  may  fix."  Ibe  respondent 
served  and  filed  his  cost  bill,  and  in  it  he  In- 
cluded a  certain  sum  for  keeper's  fees.  The 
appelant  made  Its  motion  to  tax  the  costs 
specified  in  the  cost  bill  by  striking  out  the 
sum  cfaaiged  for  keeper's  fees  on  the  grounds 
Chat  the  Item  was  not  legally  chargeable  as 
ooet^  that  it  was  not  necessarily  Incurred, 
that  It  had  not  been  legally  fixed  as  required 
by  law,  and  that  it  was  pr^naturely  charged 
and  included  aa  costs.  On  the  day  that  the 
motion  to  tax  came  on  for  bearing,  the  court 
made  an  order  filing  the  amount  charged  In 
the  cost  bill  for  keeper's  fees  as  a  prop«- 
sum  to  be  charged  for  the  servioe  rendered. 
The  covrt  then  made  Its  order  daiytaig  ap- 
pellant's motion  to  tax. 

Appellant  contends  that  the  Item  was  not 


proporly  intiluded  in  the  cost  bDl  for  the  rea- 
son that  the  order  of  the  court  fixing  It  as 
a  proper  charge  was  not  made  before  the 
cost  bill  was  filed.  No  antlHwlties  are  cited 
which  Buroort  this  contrition,  although  sev- 
eral decided  cases  are  presmted  which  are 
to  the  tttect  that  keeper's  fees  are  not  re- 
coverable aa  coats  where  tiiere  ia  an  entire 
absence  of  such  an  order  aa  was  here  made 
on  the  day  the  motion  to  tax  was  passed  w. 
These  eases  are  In  no  way  helpful  in  the 
solution  of  Oie  questioo  now  presented,  and 
we  are  unable  to  see  why,  in  wuSi  a  case, 
the  order  need  be  made  earlier  than  it  waa 
made  in  the  jnesent  instance.  The  amoont 
In  question  had  no  stwding  aa  an  item  of 
chargeable  costs,  even  thou^  it  appeared 
in  the  coat  bill,  until  Uie  order  was  made 
dl^HMing  of  appdlanfs  motion  to  tax,  for 
the  costs  in  an  acti<ni  are  not  determined, 
and  the  amount  of  them  cannot  be  Inserted 
in  the  judgment  until  ^poaltion  la  made  of 
any  p»iding  motion  to  tax.  Code  Civ.  Froc. 
H  1033,  loss,  fnie  order  fixing  the  amount 
<tf  the  keQ>«'8  fees  was  in  time. 
The  Judgment  and  order  ore  afiirmed. 

We  concur:  CONREY,  P.  J. ;  JAMES,  J. 


RBTNOLDS  V.  E.  CLEMENS  HOHST  CO. 
(Civ.  1731.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   March  16,  1918.) 

1.  Appeal  and  Ebsob  «=»1188— REMimruB— 

POWBBS  OP  COUBT. 

The  appellate  court  has  inherent  power  to 
grant  application  for  stay  of  issaance  and  trans- 
mission of  remittitur  in  order  to  permit  appli- 
cation to  Supreme  Court  of  the  United  States 
for  certiorari,  where  a  jurisdictional  question  is 
involved. 

2.  Appeal  and  Ebbob  ^svllSS— BEmrrmTK— 

Powers  op  Coubt. 
Where  there  is  ground  on  which  the  United 
States  Supreme  Court  might  issue  a  writ  of 
certiorari  to  review  a  state  court  decision, 
though  there  is  some  doubt,  stay  of  issuance  and 
transmission  of  remittitur  to  the  trial  court 
pending  application  for  such  writ  will  be  grant- 
ed, where  no  prejudice  will  result,  and  otherwise 
irreparable  injur;  might  be  done. 

Appeal  from  Superior  Court  Tehama 
County;  John  F.  Ellison,  Judge. 

Action  by  Susan  M.  Reynolds  against  the 
E.  Clemens  Horst  Company.  On  defendant's 
application  for  stay  of  Issuance  and  trans- 
mission of  remittitur.    Application  granted. 

See,  also,  170  Fac.  1082. 

Harrison  &  Harrison,  of  San  Francisco, 
and  H.  P.  Andrews  and  W.  A.  Fish,  both  of 
Bed  BlntF,  for  appellant  Frank  Freeman, 
of  WllIowB,  and  James  T.  Matlock,  of  Red 
Bluff,  for  respondent. 

PER  CURIAM.  This  Is  an  applicatltm 
by  appellant  for  a  stay  of  the  issuance  nnd 
transmission  of  the  rmlttltur  from  /this 
court  to  the  superior  court  of  the  county  of 
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TetaanuL  The  aroUcatlon  Is  made  In  ordo* 
that  airpQllant,  before  execution  of  the  Judg^ 
ment,  may  have  an  opportunity  te  apply  to 
the  Supreme  Court  of  the  United  States  for 
a  writ  ot  certiorari;  It  being  cont^ded  that 
said  superior  court  bad  no  Jurisdiction  of 
appelant  by  reason  of  its  residence  Id  an- 
other state.  The  Judgment  of  the  lower 
court  was  affirmed  by  this  court  on  Decem- 
ber 28.  1917  (170  Pac.  1082),  and  e  petition 
for  a  rehearing  was  denied.  On  February 
25, 1918,  the  Supreme  Court  denied  a  petition 
to  bare  the  cause  heard  by  that  court,  and 
the  Judgment  has  therefore  become  final  as 
tax  as  the  state  courts  are  concerned. 

[1]  There  Is  no  doubt  this  court  has  Inher- 
•ent  power  to  grant  the  application.  The 
same  principle  Is  Involved  as  In  the  exercise 
)f  the  power  of  courts  of  common  law  to 
(emporarily  stay  execution  of  their  Judg- 
ments, whenever  It  was  necessary  to  accom- 
plish the  ends  of  Justice.  Baton  v.  Cleveland 
By.  Co.  (a  G.)  41  Fed.  421.  Indeed,  it  is 
not  disputed  by  counsel  for  respondent  that 
the  power  exista  Attention  la  called  to 
the  fact  that  the  Supreme  Court  has  exer> 
cised  control  over  remittiturs  even  after 
their  issuance  to  prevent  wrong  and  Injus- 
tice. Trumpler  v.  Tmmpler,  123  Cal.  248, 
G5  Pac.  1008. 

[21  Bespondrat,  however,  contraids  with 
much  learning  and  the  citation  of  numerous 
decisions  of  the  United  States  Supreme  Court 
that  there  Is  no  substantial  ground  for  the 
belief  that  said  court  will  entertain  the  writ 
It  has  undoubtedly  been  decided  by  that  tri- 
bunal that  where,  as  herein,  an  action  has 
been  began  in  a  state  court  and  tbsn  trans- 
ferred to  a  federal  court,  and  by  the  latter 
remanded  to  the  atate  court,  an  appeal  or 
writ  of  error  will  not  lie  to  the  Supreme 
Court  of  the  United  States.  However,  it  Is 
the  contention  of  appellant  that  the  rule  has 
been  changed  by  an  amendment  passed  by 
Congress  September  6.  1916.  to  the  Federal 
Judicial  Code  CU.  S.  Gomp.  St  1916,  1 1214), 
and  that  the  remedy  of  certiorari  may  be 
Invoked. 

We  think  appellant  la  in  error,  but  courts 
do  not  always  agree*  and  the  Supreme  Court 
of  the  United  States  might,  of  course,  find 
merit  In  appellant's  position.  At  least,  there 
Is  some  room  for  candid  disputation,  and, 
since  it  does  not  appear  that  respondent  will 
suffer  any  injury  by  a  short  delay  in  the 
execution  of  the  Judgment,  whereas  appel- 
lant might  suffer  irreparable  damage  if  the 
Judgment  should  be  carried  into  execution, 
and  thereafter  the  Supreme  Court  of  the 
United  States  should  bold  that  the  superior 
court  was  entirely  without  Jurisdiction,  we 
think  the  application  should  be  granted.  It 
must  be  understood,  though,  that  this  court 
will  not  voluntarily  extend  the  time  allowed 
unless  some  extraordinary  reason  should 
appear. 

The  remittitur  will  be  stayed  for  80  days. 


TOWN  OF  GALISTOOA  v.  ADAMS,  Tom 

Clerk.    (Civ.  1833.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   March  11,  1918.) 

Municipal  Corporations  ^>919— Bonds. 

The  act  relating  to  the  Incurring  of  in* 
debtednesB  by  municipalities  (St.  1901,  p.  28), 
requiring  municipal  bonds  to  be  payable  an- 
nually ia  parts  not  less  than  one-fortieth  part 
of  the  whole  indebtedness,  does  not  require  an- 
nual payments  to  be  uniform  in  amount. 

Original  application  by  Town  of  Callstoga 
for  writ  of  mandamus  against  I.  C.  Adams, 
as  Town  Clerk  of  the  Tows  <^  Callstoga. 
Writ  granted. 

Wallace  Rutherford,  of  Napa,  for  peti- 
tiooer. 

PER  CURIAM.  The  petitioner  prays  for 
the  writ  of  mandate  of  this  court  command- 
ii^  the  respondmt,  as  town  derk  of  the  town 
of  Callstoga,  to  countersign  certain  bonds 
Issued  under  the  authority  of  an  ordinance 
passed  by  the  town  of  Callstoga.  ^e  ordi- 
nance provided  that: 

"Said  bonds  shall  be  called  'Waterworks 
BfHids*,  shall  be  forty  in  number,  of  the  de- 
nomination of  one  thousand  dollars  each,  and 
shall  be  numbered  consecutively  from  one  to 
forty,  both  induslve,  and  shall  be  payable  in 
numerical  order  consecudvcly,  commencing  with 
number  one,  in  the  manner  following,  that  is- 
to  say :  Bond  No.  1  shall  be  paid  on  January 
1st,  1919.  bcmd  Mo.  2  shall  be  paid  on  January 
1st,  1020,  bond  No.  3  shall  be  paid  on  January 
1st,  19:21,  bcmd  Now  4  shall  be  paid  on  January. 
1st,  192^,  bond  No.  5  shall  be  paid  on  January 
1st.  1923." 

Bonds  Nos.  6  and  7  were  made  payable  on 
January  1,  1924,  bond  Xo.  8  January  1, 1925, 
and  80  on  throughout  the  series,  payments 
being  at  regular  period  but  In  irregular 
amounts,  sometimes  one  bond  maturing  and 
smnetlmes  two,  bringing  the  final  payment 
m  January  l.  1939,  21  years  after  the  Issu- 
ance of  the  bonds. 

Section  5  of  the  act  relating  to  the  incurs 
ring  of  Indebtedness  by  municipal  corpora- 
tions, etc.  (Stats.  1901,  p.  28)  reads,  in  part,  as 
follows : 

"All  municipal  bonds  issued  under  the  pro- 
visions of  this  act  shall  be  payable  subHtantial- 
ly  in  the  manner  following:  A  part  to  be  de- 
termined by  the  legislative  body  of  the  munip- 
ipalitj-.  which  shall  be  not  less  Uian  one-Fortieth 
part  of  the  whole  amount  of  such  indebtedness, 
shall  be  paid  each  and  every  year  on  a  day  and 
date. .  at  the  city  treasury,  to  be  fixed  by  the 
legislative  branch  of  the  municipality  Issuiniir 
the  bonds,  t(«ether  with  the  interest  on  all 
sums  unpaid  at  such  dste.  ***** 

The  objection  now  made  to  the  manner  la 
which  the  payments  are  to  be  made  is  that 
they  do  not  conform  to  the  statute,  In  that 
the  annual  Installments  are  not  uniform  in 
amount.  We  4ae  nothing  in  the  act,  either  ex- 
pressly or  by  implication,  requlrhi^  that  the 
payments  Shall  be  made  at  annual  consecu- 
tive periods  In  equal  amounts.  The  only  Um- 
Itatlon,  apparently.  Is  that  payments  shall 
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not  to  be  lesa  than  one-fourtleth  part  of  the 
wbole  amount  of  the  Indebtedness. 

At  the  argument  the  following  cases  were 
cited  by  petitioner  which  seem  to  snpport  its 
contention:  Simonton  on  Municipal  Bonds, 
I  102 ;  Turpln  t.  Madison  Co.,'  Fiscal  Court, 
106  Ky.  228,  48  S.  W.  1085;  Board  of  Com'rs 
of  Kearney  Co.  v.  Tandrlss,  115  Fed.  866, 
53  O.  C.  A.  192;  Keith  Co.  v.  Citizens'  Svgs. 
&  Loan  Ass'n.  116  Fed.  13.  53  C.  0.  A.  525; 
City  of  Venice  t.  Lawrence,  24  CaL  App.  S50, 
141  Pac.  406. 

In  our  opinion  the  provisions  of  the  ordi- 
nance are  authorized  by  the  statute,  and 
therefore  It  la  ordered  that  the  writ  prayed 
for  in  the  petition  be  granted. 


LANTERMAN  t.  ANDERSON  et  at 
(Oiv.  2407.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  March  8,  1918.   Rehearing  Denied 
by  Supreme  Court  May  7,  1918.) 

1.  Cebtiobabi  «=»28(1)— Scope  or  Rbmkdt— 
ItecosD. 

The  ofllce  of  the  writ  of  certiorari  is  to  de- 
termine only  whether  the  inferior  board  or  court 
has  acted  iu  excesB  of  juriadiction,  and  the  in- 
Testigatiou  of  the  trial  court  will  go  no  further 
than  to  inspect  the  record  as  It  appears  written 
and  to  determine  from  that  whether  there  has 
been  action  unwarranted  by  the  powers  given 
to  the  board  or  court  whose  proceedings  are 
nnder  review. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Certl* 
orarL] 

2.  Gebtiosaei  «=>5(1)— ^ooin— Behkdt  bt 

APPEAI/. 

The  writ  of  certiorari  cannot  be  used  to  take 
the  place  of  an  appeal  or  to  add  to  or  modify  & 
record  with  respect  to  anj  jurisdictltmal  fact 
therein  determined. 

8.  Cebtiobabz  «s9i66(2)— Soofk  or  Betixw— 

CONTBADIOnON  OP  BECOBD. 
In  certiorari  to  review  order  of  board  of 
medical  examiners,  revoking  license  of  the  pe- 
titioner to  practice  medidne,  where  the  record 
recital  was  that  a  quorum  of  the  board  was 
present  on  the  hearing,  petitioner  could  not 
make  a  showing  that  one  of  the  board  absented 
himself  for  a  ume  from  the  session. 

4.  CoNSnTUTiONAL  LAW  «=380(2)  —  Division 
OP  PowEBS—JuDiciABi— Board. 

St.  1915,  p.  184,  providing  for  revocation 
of  a  physician^s  license  to  practice  for  profea- 
aional  misconduct,  ia  not  unconstitutional  as 
conferring  upon  a  board  powers  belonging  strict- 
ly to  the  juaicial  department. 

5.  Phtbicianb  and  Subgeons  *=»11(3)— Rev- 
ocation OF  LiCBNra— Complaint  to  Boabd 

— SUPPICIKNCT. 
A  complaint  to  the  board  of  medical  exam- 
iners, charging  a  physidan  in  the  language  of 
St.  1915,  p.  198j  $  12.  Bubd.  I.  with  attempting 
a  criminal  abortion,  was  suflScient,  without  stat- 
tbe  acts  of  the  offense,  since  Pen.  Code,  S 
.  requiring  such  statement,  does  not  apply 
to  proceedings  before  the  board  of  examiners. 

6.  PHTSICIAWB  AND  StJBGEONS  <S=>1  3 (3)— REV- 
OCATION OF  LICENSE— Evidence— Testiuont 
OF  AOCOMPLICKS. 

Since  a  proceeding  to  revoke  the  license  to 
practice  of  a  phyBician  is  not  criminal,  the  rule 
that  a  person  may  not  be  convicted  upon  the 
vncorroborated  testimony  of  an  accomplice  does 
not  apply  In  sndi  proceed ng. 
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7.  PHmCIANB  AHD  SCBOBOKS  ^3»11^— BKT- 
OOATION  or  LiCENBB  —  XiTZDEZTOE--SnFII- 

CIENOT. 

Evidence  held  to  warrant  revocation  of  phy- 
sician's license  to  practice  on  the  ground  that 
he  aided  in  petfovming  a  erlmlnal  abortion. 

Appeal  from  Snperior  Conrt,  LoB  Angdea 
County ;  GTant  Jackscm,  Judge.  v 

Proceeding  for  writ  of  review  by  R.  S. 
Lanterman  against  Harry  E.  Anderson  and 
others.  Fnnn  a  Judgment  affirming  the  pro- 
ceedings and  detomlnatlon  of  the  board  of 
medical  examlnen  revoking  petitioner's  li- 
cense to  practice  medidne,  petitioner  ap- 
peals. Affirmed. 

W.  H.  Dehm,  Frank  Domlnguez,  and  W.  J. 
Ford,  all  of  Los  Angeles,  for  appellant. 
John  W.  Hart,  of  Los  Angeles,  for  respond- 
ents. 

JAMBS,  J.  This  Is  an  appeal  trom  the 
judgment  oi  the  superior  court  rendwed  up- 
on hearing  of  a  writ  of  review  and  wbidi 
judgment  affirmed  the  proceedings  and  deter- 
mlnatlon  of  the  board  of  medical  examiners 
of  the  state  under  and  by  which  the  certifi- 
cate and  lloense  anthorlzlng  petitl<mer  to 
practice  medicine  and  surgery  was  revoked. 

In  the  court  b^low,  by  his  petition,  af^I- 
lant  set  np  a  very  complete  record  of  the 
evidence  and  proceedings  had  before  the  re- 
spondrait  board.  Respondents,  not  question- 
ing the  correctness  of  the  record  as  there 
pleaded,  objected  to  the  legal  sufficiency  of 
the  facts  shown.  The  board  further  filed  in 
the  superior  conrt  affidavits  to  meet  one  al- 
legation made  in  the  petition  of  appellant. 
By  that  allegatlim  It  was  asserted  peti- 
tioner to  be  the  fact  that  one  of  the  mem- 
bers of  the  board  absrated  himself  during 
the  hearing,  and  that  tbereton  no  quorum 
was  present  at  all  times  while  the  evidence 
was  being  taken.  The  charge  made,  and  up- 
on which  the  OTder  revoking  the  license  and 
certlflcate  of  petitioner  was  based,  was  that 
peHtioner  had  been  guilty  of  uiqirofesdonal 
conduct  as  defined  by  the  state  medical  act. 
Stats.  1915,  p.  184;  Deering's  Gen.  Laws, 
1915,  p.  877.  In  sectton  12  of  that  act  It  is 
provided  that  the  certificate  of  a  physician 
may  be  revoked  or  suspended.  It  Is  first  re- 
quired ttiat  there  shall  be  filed  with  the  sec- 
retary of  the  board  a  sworn  complaint, 
charging  the  holder  of  the  certificate  with 
"having  been  guilty  of  unprofessional  con- 
duct." It  is  then  provided  that  the  secre- 
tary shall  Issue  a  citation,  requiring  the 
certificate  holder  to  appear  at  the  next  ses- 
sion of  the  board  of  medical  examiners, 
which  shall  occur  at  least  30  days  after  the 
filing  of  the  complaint.  It  Is  further  provided 
that  after  issue  has  been  Joined  by  answer, 
the  board  shall  proceed  to  determine  the 
matter,  and  may  hear  such  "proper"  evidence 
as  may  be  adduced  before  It.  In  the  same- 
section  the  things  which  shall  constitute  nn- 
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prof^isional  conduct  anttaorlzing  suspension 
or  revocation  of  the  certificate  are  specifical- 
ly set  forth.  Appellant  was  charged  under 
the  first  subdivision,  which  reads  as  follows: 

"The  procuring  or  aiding  or  abetting  or  at- 
temptlne  or  a^eelng  or  offering  to  procure  a 
'Criminal  abortion." 

The  complaint  made,  In  Its  charging  part, 

was  as  follows: 

"That  on  or  about  June  19,  1916,  the  said  B. 
S.  Laoterman  did,  in  the  county  of  Xjob  Angeles, 
state  of  California,  procure,  aid,  and  abet,  and 
attempt,  agree,  and  offer  to  procure  a  criminal 
abortion  upon  a  pr^ant  woman,  to  wit,  Eliz- 
abeth Johnson." 

[I,  2]  The  first  point  made  by  appellant  Is 
that  the  trial  court  erred  In  refusing  to  take 
testimony  upon  the  alleged  Issue  as  to  wheth- 
er one  member  of  the  board  had  absented 
himself  during  the  taking  of  evidence.  As 
before  noted,  the  record  of  the  proceedings 
had  and  testimony  taken  was  made  a  part 
of  the  petition  of  the  petitioner,  and  as  to 
the  correctness  of  that  record  or  Its  com- 
pleteness respondents  made  no  Issue.  The 
office  of  the  writ  of  certiorari  is  to  deter- 
mine only  as  to  whether  the  Inferior  board 
or  court  has  acted  in  excess  of  Jurisdiction, 
and  the  investigation  of  the  trial  court  will 
go  no  further  than  to  Inspect  the  record  as 
it  appears  written  and  to  determine  from 
that  whether  there  has  been  action  taken 
unwarranted  by  the  powers  given  to  the 
lx)ard  or  court  whose  proceedings  are  under 
review.  The  writ  may  not  be  used  to  take 
the  place  of  an  appeal  or  to  add  to  or  modi- 
fy a  record  with  respect  to  any  Jurisdictional 
fact  determined  therein.  In  re  Grove  Street, 
•61  Cal.  463 ;  De  Pedrorena  v.  Superior  Court, 
80  Cal.  144,  22  Pac.  71.  Petitioner  in  no 
case  Is  permitted  to  contradict  the  record  as 
to  tbe  Jurisdictional  facts  shown  thereby. 

[3]  Examining  the  petition  filed  herein,  we 
note  at  once  that  the  exhibit  attached  to  the 
petition  purports  to  be  an  exact  record  of 
the  proceedings  had  at  the  hearing  of  the 
charge  made  against  petitioner  before  the 
medical  board.  That  record  contains  this 
•  recital: 

"At  the  hour  of  11:00  a.  m.  of  tbe  above 
■day,  there  being  a  quonun  of  the  board  present, 
the  Allowing  proceedings  were  had." 

Nowhere  In  that  record — and  the  whole 
thereof  is  given  as  from  a  reporter's  tran- 
script— is  It  shown  that  any  member  of  the 
board  absented  himself  during  tbe  hearing  of 
the  charge.  The  assertion  made  by  tbe  rec- 
ord Is  that  a  quorum  of  the  members  was 
present,  and  we  cannot  presume  In  the  face 
of  that  recital  that  any  other  condition  exist- 
ed throughout  the  hearing.  There  was  a 
recital  that  an  adjournment  was  taken  at 
one  point  until  4  p.  m.,  and  at  4  p.  m.  con- 
tinued until  8  p.  ro.  of  October  5,  1916,  and 
the  opening  paragraph  of  the  record  made 
shows  that  at  tbe  convening  of  the  evening 
session  a  quorum  of  the  board  was  again 
preseot    Tbe  aUegatlcm  In  the  petition. 


charging  that  a  quorum  was  not  present  at 
some  time  during  the  hearing,  is  directly  In 
conflict  with  the  record,  and  the  record  must 
prevail.  Therefore,  upon  the  fftce  of  appel- 
lant's petition,  tbe  trial  Judge  was  compelled 
to  hold  that  no  issue  was  tendered  as  to  that 
matter  which  required  tbe  taking  of  evi- 
dence. 

[4]  The  point  Is  suggested,  too,  that  tbe 
act  under  which  petitioner  was  prosecuted  is 
unconstitutional.  The  particular  ground  of 
this  objection  is  that  i>owers  are  conferred 
which  belong  strictly  under  the  GonstltutloD 
to  the  Judicial  department  Acts  of  tbe  na- 
ture here  under  consideration  have  been  re- 
peatedly sustained  as  a  proper  ezercdse  of 
the  legislative  grant  Various  boards  per- 
forming legislative  and  ministerial  functions 
have  the  incidental  and  necessary  power, 
sometlmefi  referred  to  as  quasi  Judldal,  to  de- 
termine facts  and  enter  their  judgment  there- 
on; such  as  boards  of  supervisors,  boards 
of  equalization,  boards  of  police  commis- 
sioners, and  many  other  unnecessary  to 
name.  Referring  specially  to  medical  acts. 
It  Is  said  In  Hewitt  v.  Board  of  Medical  Ex- 
aminers, 148  CaL  590,  84  Pac.  39.  3  U  R.  A. 
i(N.  S.)  896,  113  Am.  St  Rep.  315,  7  Ann. 
Ua&  750: 

"LegiBlati<m  of  the  character  embraced  within 
the  general  scope  of  the  act  In  question,  in  so 
far  as  it  provides  for  the  revocation  of  the  cer- 
tificate of  a  physician,  *  *  *  is  sastained 
upon  the  ground  that  the  legislature  has  au- 
thority under  its  general  police  power  to  provide 
all  reasonable  regulations  that  may  be  necessary 
affectlnK  the  public  healtii,  safe^,  or  morals, 
and  with  this  object  In  view  to  provide  for  the 
dismissal  from  the  medical  profession  of  all  per- 
sons whose  prinaples,  practices,  and  character 
render  them  unfit  to  remain  is  it  As  the  duty 
of  determining  whether  such  profession  or  moral 
unfitness  exists  must  necessarily  be  vested  iu 
somebody  other  than  the  Legislature,  it  is  usu- 
ally committed  by  appropriate  legislation  to 
boards  cmnposed  of  men  learned  in  their  profes- 
sion." 

See,  also,  Ex  parte  McXulty,  77  Cal.  164, 
19  Pac.  237,  11  Am.  St  Rep.  257 ;  Ex  parte 
Whitley,  144  Cal.  167,  77  Pac.  879,  1  Ann. 
Cas.  13 ;  Meffert  v.  State  Bd.  of  Medical  Reg- 
istraUon,  66  Kan.  710,  72  Pac.  247,  1  L.  R. 
A.  (N.  S.)  811. 

[1]  The  principal  contention  made,  how- 
ever, Is  that  the  complaint  filed  before  the 
board  of  medical  examiners  was  insufficient 
In  its  statement  of  facts  to  sustain  the  de- 
termination based  tbereon.  Tbe  charge,  as 
we  have  already  quoted  It  was  phrased  ex- 
actly In  the  language  of  that  portion  of  the 
act  defining  the  particular  unprofessional 
conduct  of  which  It  was  charged  petitioner 
had  been  guilty.  Counsel  for  appellant  ar- 
gue that  because  the  statute  refers  to  a  "crim- 
inal abortion,"  and  that  because  In  order  to 
determine  what  a  criminal  abortiou  is  one 
must  look  to  the  Penal  Code,  the  charge 
would  be  Insufilclently  laid  unless  tbe  acts 
defined  In  the  Penal  Code  as  constituting  tbe 
crime  of  abortion  are  set  forth.  Appellant 
1  was  not  charged  wltb  a  crlm^  nor  was  be 
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subject,  tipoa  the  adverse  determlnatioa 
made,  to  any  i>enaItT  except  the  revocation 
of  his  license  to  practice  medicine  and  sur- 
gery, contention  of  counsel  would  be 
entitled  to  more  serious  consideration  were 
we  considering  here  a  criminal  offense  with 
its  attendant  penalties,  as  the  same  la  under- 
stood  under  any  of  the  penal  laws  of  the 
state.  Where  an  indictment  or  information 
is  drawn  under  the  Penal  Code,  It  most,  of 
course,  comply  with  the  prorlsiona  of  sec- 
tion 950  oi  that  Code,  In  that  It  must  con- 
tain "a  statement  of  the  acts  constituting 
the  offense,  1q  ordinary  and  concise  language. 
•  •  •  "  No  similar  provision  appears  In  the 
medical  act  It  must  be  said,  we  think,  that 
the  language  of  the  statute  is  sufficiently  ex- 
plicit to  advise  a  person  charged  thereunder 
of  the  particular  kind  of  unprofessional  con* 
duct  which  It  Is  proposed  to  prove  against 
htm,  and  that,  we  think,  is  all  that  need  be 
said  upon  the  question.  The  case  cited  by 
appellant,  where  the  Supreme  Court  of  Ore- 
gon held  a  complaint  before  the  medical 
board  to  be  InsufQcient  because  not  alleging 
suffldeut  facts  (Board  of  Medical  Examiners 
V.  Elsen,  61  Or.  492,  123  Pac.  52),  presents  a 
case  under  a  law  different  from  that  before 
us.  In  Uie  decision  it  Is  recited  that: 

"Before  a  license  can  be  revised  by  said  board 
for  unprofessional  or  dishonorable  conduct  un- 
der the  provisions  of  tliis  act  a  complaint  of 
some  person  under  oath  must  be  filed  in  the 
office  of  the  secretary  of  said  board,  charging  the 
acts  of  unprofessional  or  dishonorable  conduct 
and  facts  complained  of  against  the  licentiate 
accused,  In  ordinary  and  concise  language." 

That  provision  wliich  finds  place  In  the 
Oregon  law  Is  practically  Identical  with  the 
provision  of  section  950  of  our  P^ial  Code, 
but,  as  has  been  Just  stated,  is  entlrdy  ab- 
sent from  our  medical  act.  It  has  been  held 
that  an  accusation  made  under  Penal  Code, 
8  772,  having  as  its  object  the  removal  of  a 
public  officer,  is  not  required  to  conform  to 
the  provisions  of  section  950  et  seq.  of  the 
Penal  Code.  Woods  t.  Tarnum,  85  Gal.  639, 
24  Pac.  843. 

.[I]  The  last  contention  which  we  shall  no- 
tice is  that  there  was  no  legal  or  sufficient 
evidence  authorizing  the  medical  board  to 
make  the  order  complained  of.  The  force 
of  thlB  objection  rests  chiefly  upon  the  as- 
sertlcKi  that  all  the  material  testimony  fur^ 
nlshed  against  the  appellant  was  that  given 
by  accomplices.  The  action  not  being  crim- 
inal in  Its  nature,  It  is  again  rapparent  that 
the  statutory  mandate  that  a  person  may 
not  be  convicted  upon  the  uncorroborated 
testimony  of  an  accomplice  has  no  applica- 
tion here.  We  feel  satisfied  that  any  witness 
whose  testimoQy  as  to  competent  facts  was 
convindng  to  the  board  engaged  In  the  hear- 
ing of  the  charge  would  be  legally  sufficient 
It  Is  said  In  Tlnn  v.  U.  S.  District  Attorney, 
148  Cal.  774,  84  Pac.  152,  113  Am.  St  Rep. 
354,  that  certiorari  will  not  review  a  decl- 
slon  rendered  upon  "Insufficient  evidence" 


or  through  Irregular  method  of  procedure 
not  going  to  the  question  of  Jurisdiction. 
l%e  statMnent  in  the  opinion  to  that  effect 
is  no  doubt  subject  to  the  qnaliflcation  that 
an  entire  want  of  evidence  may  present-  a 
case  showing  a  lack  of  power  to  render  a 
Judgment  or  make  a  finding.  We  have  ex- 
pressed the  conclusion,  however,  that  the  tes- 
timony of  i>ersons  who  might  be  accomplices 
could  be  received  and  might  be  considered 
by  the  board  trying  the  charge. 

17]  There  was  ample  testimony  coming 
from  the  persons  concerned  in  the  commis- 
sion of  the  act  charged  to  sustain  the  deter- 
mination made  by  the  medical  board.  That 
the  facts  here  may  be  made  more  fully  to 
appear,  we  will  briefly  state  In  an  abstract 
way  the  substance  of  the  testimony :  A 
young  drag  clerk  had  engaged  in  Illicit  in- 
tercourse with  a  girl  of  about  18  years.  He 
testified  that  when  he  concluded,  by  reason 
of  the  cessation  of  the  menstrual  act,  that 
she  had  become  pregnant,  he  gave  her  cer- 
tain drugs  to  take,  which  did  not  produce 
the  desired  effect.  He  testified  that  he  then 
took  her  to  petitioner's  office,  and  that  a 
young  woman  named  Smith  accompanied 
them.  Miss  Smith  remained  in  the  ante- 
room while  a  conversation  was-  had  with  pe- 
titioner; that  he  told  petitioner  that  the 
young  woman  was  in  trouble,  and  wanted  to 
know  whether  he  could  get  her  out  of  It; 
that  petitioner  responded  that  the  young  wo- 
man would  have  to  be  given  an  anesthetic 
and  be  curetted ;  that  she  would  be  in  a  hos- 
pital 24  hours,  and  the  service  would  cost 
$55 ;  that  no  examination  was  made  of  the 
young  woman,  but  that  petitioner  gave  her 
a  card  with  the  address  of  a  Mrs.  Purcell 
upon  it,  and  told  the  young  man  to  take  the 
young  woman  out  there  The  girl  ^stifled 
that  she  went  to  the  place  and  presented  the 
card  and  was  admitted ;  that  in  tSie  otteT- 
noon  petitioner  arrived  and  she  was  taken 
down  and  placed  upon  a  table  and  given  an 
anesthetic  and  operated  upon.  The  young 
man  in  question  testified  that  he  carried  the 
girl  back  to  her  room  from  the  operating  ta- 
ble. The  operation  was  admitted  to  have  been 
made  in  the  place  of  Mrs.  Purcell,  and  it  was 
shown  that  a  sister  of  Mrs.  Purcell  admin- 
istered the  anesthetic.  The  appellant  and 
Mrs.  Purcell  and  her  sister  all  testified  that 
no  abortion  was  performed,  but  that  the 
girl  came  to  the  house  suffering  from  an  ex- 
cessive flow,  and  that  Dr.  Lanterman  oper- 
ated upon  her  for  that  trouble.  Another  phy- 
sician testified  that'  he  made  an  examination 
of  the  g^rl  some  weeks  after  the  operation 
had  been  made  and  found  a  condltton  show- 
ing that  there  had  been  a  dilation  of  the  sex- 
ual organs.  The  petitioner  further  admitted 
that  the  girl  had  appeared  at  hts  office,  but 
denied  that  he  had  agreed  to  perform  any 
abortion  uvon  her,  stating  that  be  had  advis- 
ed that  the  pregnancy  be  allowed  to  run  Its 
full  period.  In  the  face  of  this  evidence,  't 
cannot  be  said  that  the  flndlogs  made  by  the 
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medical  board  were  wliolly  wanUqg  In  proof 
to  sustain  them. 
The  Judgment  annealed  from  Is  affirmed. 

We  concur:  OONBET,  P.  J.;  WOBKS, 
Judge  pro  tem. 


OITT  OF  GUSHING  v.  STANLEY. 

(No.  8404.) 

<Sapreme  Court  of  Oklahoma.    Feb.  26.  1918. 
Behearing  Denied  May  7,  1918.) 

(Syllalnu  h$  Ae  Court.) 

1.  UUNICIPAL  COHFOBATIOnS  <S=;9816(1)— DE- 
FECT IN  STBKETS— PEBSONAIi  Ihjubt. 

Petition  examined,  and  held  to  state  a 

cause  of  action. 

2.  Negligence  «=»136(2)  —  Question  fob 
Jgby— Taxing  Issue  fbou  Jubt. 

What  is  negligence  is  geucrallj',  under  prop- 
er instructions,  a  queation  for  the  jury.  And 
when  competent  evidence  has  been  admitted  to 
prove  negligence,  it  is  only  where  the  standard 
of  duty  is  capable  of  being  determined  as  a  mat- 
ter of  law,  or  where,  under  the  undiepated  facts, 
reaaonable  men  could  not  draw  different  con- 
cluaions  respecting  the  question  of  negligence, 
that  the  court  la  warranted  in  taidng  ttie  ques- 
tion of  negligence  from  the  jury. 

Error  from  IHstrlct  Court  Pi^e  County ; 
A.  H.  Hnston,  Jndga 

Action  by  Willie  A.  Stanley  against  the 
€Slty  of  Onshlng.  Jn^ment  for  plaintiff 
and  dcfraidant  brings  error.  Affirmed. 

Weldon  &  Mitchell,  of  Gushing,  for  plain- 
tiff In  error,  Thos.  G.  Andrews,  of  Stroud, 
F.  A.  Blttenhouse,  of  Chandler,  and  Robert 
liowry,  of  Stillwater,  for  defendant  In  error. 

BRETT,  J.  In  this  case  the  defendant  In 
error  sued  the  dty  of  Gushing  and  recovered 
a  judgment,  and  from  this  judgment  the  city 
has  appealed. 

The  material  facts  In  the  case  are  that  de- 
fendant In  error,  a  married  lady,  was  driv- 
ing a  span  of  horses,  hitched  to  a  buggy,  and 
they  became  frightened  at  some  children  com- 
ing up  behind  them  on  roller  skates.  The 
horses  ran,  and  it  Is  alleged  that  on  Broad- 
way, ODB  of  the  main  thoroughfares  of  the 
city,  the  street  had  been  permitted  to  remain 
In  an  unsafe  condition,  by  reason  of  deep 
and  dangerous  holes  In  the  middle  of  said 
street;  that  the  defendant  in  error  had  al- 
most regained  control  of  the  horses,  and 
would  have  been  able  to  have  stopped  them 
without  Injury,  but  for  the  fact  tiiat  the 
boggy  plunged  Into  one  of  these  holes  In 
the  street,  and  threw  her  from  the  buggy,  to 
and  npMi  the  street*  with  great  force  and 


violence,  from  which  fall  she  sustained  pain- 
ful and  serious  Injuries. 

The  city  In  its  brief  presents  but  two  ques- 
tions: First,  that  the  court  erred  tn  not 
sustaining  Its  demurrer  to  the  petition;  and, 
second,  that  the  court  erred  in  not  sustain- 
ing Its  demurrer  to  the  evidence. 

[1  ]  The  petition  alleges,  In  substance,  that 
It  was  the  duty  of  the  city  to  keep  and  main- 
tain Its  streets  In  a  reasonably  safe  condition 
for  the  use  of  those  who  bad  occasion  to 
travel  upon  them ;  that  this  street  was,  and 
Iiad  negligently  been,  permitted  to  remain  in 
an  unsafe  and  dangerous  condition  at  the 
point  where  the  defendant  In  error  received 
her  Injuries;  and  that  such  negligence  was 
the  proximate  cause  of  her  Injuries.  The 
facts  thus  pleaded  stated  a  cause  of  action, 
and  the  court  properly  overruled  the  demurs 
rer  to  the  petition. 

[2]  2.  On  the  proposition  that  the  court 
erred  In  not  sustaining  the  demurrer  to  the 
evidence,  wo  will  say  that  whether  the  street 
had  negligently  been  permitted  to  become 
and  remain  In  an  unsafe  and  dangerous  con- 
dition, and  whether  such  negligence  was  the 
proximate  cause  of  the  Injuries  sustained 
by  the  defendant  In  error,  were  questions  of 
fact  to  be  determined  by  the  jury.  For  what 
is  negligence  is  generally,  under  proper  in- 
structions, a  question  for  the  Jury.  And  when 
competent  evidence  has  been  admitted  to 
prove  negligence,  It  is  only  where  the  stan- 
dard of  duty  Is  capable  of  being  determined 
as  a  matter  of  law,  or  where  under  the  un- 
disputed facts  reasonable  men  could  not 
draw  different  conclusions  respecting  the 
question  of  negligence,  that  the  court  Is  war- 
ranted in  taking  It  from  the  Jury.  And  nei- 
ther of  these  conditions  existed  In  the  case 
at  bar.  For  there  was  a  sharp  conflict  be- 
tween the  testimony  offered  on  t)ehalf  of  the 
city  and  that  offered  on  behalf  of  the  defend- 
ant in  error,  both  as  to  the  condition  of  the 
street  and  as  to  the  circumstances  under 
which  the  accident  occurred.  There  was  testi- 
mony on  behalf  of  the  defendant  In  error  to 
the  effect  that  the  hole  Into  which  the  buggy 
plunged  was  about  3  by  6  feet,  and  from  13 
Inches  to  2  feet  deep.  And  the  evidence  of 
the  defendant  in  error  also  was  that  her 
injuries  were  not  only  temporarily  painful* 
but  resulted  in  a  miscarriage,  and  had 
greatly  Impaired  her  health.  And  under 
these  conditions  the  evidence  was  pn^rly 
submitted  to  the  Jury.  Uttlejohn  r.  Mid- 
land Valley  By.  Ca,  47  OkL  201,  148  Pac 
120. 

The  judgmoit  is  affirmed.  All  the  Justice* 

ctmcur. 


AsaFor  other  cases  laa  same  topio  and  KBY-NtTUBBR  la  all  Kar-Numbwad  DlgMti  and  ladoMs 
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COMANCHE  ICE  A  FUEL  CO.  v.  BINDER 
&  HILLEBT.    (No.  8333.) 

(Snpreme  Court  of  Oklahoma.    Dee.  11,  1917. 
Rehearing  Denied  May  7,  1918.) 

fSvJloiua  by  the  Court.) 

1.  JroouENT  «=>720  —  Res  Judicata  —  Fab- 
nzs. 

A  fact  or  qaestion  vhich  was  actually  and 
iJirectlT  in  issue  in  a  former  suit,  and  was  there 
iudiciallr  passed  uj)oii  and  determined  by  a 
court  of  Competent  jurisdiction,  is  conclusively 
settled  by  the  judgment  therein,  so  far  as  con- 
cerns the  parties  to  that  action  and  persons  In 
ptirit;  wiUt  them,  and  cannot  be  again  litigated 
ID  aoy  fature  action  between  such  parties  or 
privies,  in  the  same  court,  or  in  any  other  court 
nf  concurrent  jurisdiction,  upon  the  same  or  a 
different  cause  of  action. 

2.  JCDQMEHT  «=»634r-REB  JUDICATA— EELTT- 
IGATION. 

When  a  matter  has  once  passed  to  final 
judgment,  without  fraud  or  collusion,  io  a  court 
of  competent  jurisdiction,  it  has  become  res  ju- 
dicata, and  the  same  matter  between  the  same 
parties  or  their  privies  cannot  tie  reopened  or 
subsequently  considered. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Stephens  Coun- 
ty; Cham  Jones,  Judge. 

Motion  by  the  Comanche  Ice  &  Fuel  Com- 
pany against  Binder  &  Hlllery  to  vacate  a 
Judgment.  Judgment  for  defendant,  and 
plalntlfT  brings  error.  Affirmed. 

n.  B.  Lockett,  of  Comancb^  for  plaintiff  in 
error.  H.  W.  Sltton,  of  Duncan,  fOr  defend- 
ant in  error. 

GALBRAITH,  C.  On  the  12tta  day  of  July, 
191o,  the  plaintiff  in  eiror  presented  a  motlm 
to  vacate  a  judgment  rendered  upon  default 
on  the  15th  day  of  November,  1909,  establisb- 
Im;  a  lien  in  favw  of  Binder  &  Hillery,  on 
lots  1,  2,  and  3,  block  107,  of  the  town  of 
Comanche,  Stephens  county,  OU.,  for  a  cer- 
tain material  sold  and  delivered  to  the  Co- 
maache  Ice  ft  Gold  Storage  Company,  In  the 
(■rection  of  certain  Improv«n«itB  ttpMi  said 
prf^rty,  and  ordering  the  property  sold  to 
satisfy  said  lien.  Tbe  motion  alleged  that 
the  Cwnancbe  Ice  &  Fuel  Company  was  a 
corporation  duly  organized  under  the  laws  of 
Oklahoma,  and  was  the  owner  and  In  the 
peaceful  possession  of  tbe  pnverty  above  de- 
scribe ;  that  on  Bfay  13. 1908,  the  defendants, 
Binder  ft  Hlllery,  commoiced  an  axtiaa 
against  ttx  Comanche  Ice  &  CoM  Storage 
Company  to  establldi  a  lioi  and  to  foreclose 
the  same  tar  certain  materials  alleged  to 
have  been  sold  and  used  in  the  erectian  of 
iraproremmts  on  said  property ;  that  at  that 
time  the  said  Comanche  Ice  ft  Cold  Storage 
Company  did  not  own  tbe  inroperty  or  any  in- 
terest therein,  and  did  not  make  any  appear- 
ance In  said  action;  that  tn  November  IS, 
1909,  a  decree  waa  entered  In  said  cause  on 
default,  establlsblng  a  lien  as  prayed  In  tbe 
petltI<Mi  and  ordering  the  sale  o(  the  property 
to  satisfy  the  same,  and  that  the  plaintiffs  In 


said  cause  are  seeking  to  enforce  the  decree 
rendered  therein,  and  are  threatening  to 
have  an  order  of  sole  issued  thereon,  and 
will  do  so  unless  restrained  from  so  doing  by 
tbe  order  of  court,  etc.,  and  that  said  decree, 
so  far  as  It  undertook  to  establish  a  lien  and 
to  foreclose  the  same,  was  void,  first,  be- 
cause "no  sufiSclent  service  was  ever  had  upon 
tbe  defendants  in  said  action  to  authorize 
a  default  judgment;  second,  that  tbe  petition 
filed  by  plaintiffs  in  said  action  and  upon 
which  decree  was  based,  and  the  only  peti- 
tion ever  filed  In  said  cause,  did  not  state 
facts  sufficient  to  authorize  tbe  court  to  find 
any  lien  or  to  order  the  sale  of  said  proper- 
ty, or  to  affect  the  title  or  possession  In  any 
manner."  The  prayer  was  that  the  sale  be 
restrained,  and  on  final  hearing  that  the 
judgment  be  vacated. 

On  the  hearing  of  the  motion  tbe  movant 
offered  In  evidence  the  petition  filed  May  13, 
1908.  by  Binder  &  Hlllery  In  the  action  to  es- 
tablish their  Hen,  and  the  decree  rendered 
In  that  action,  and  rested.  The  defendants 
in  error  offered  In  evidence  a  copy  of  the  pe- 
tition in  the  case  of  Geo.  W.  Works  against 
W.  M.  Gates,  sheriff  of  Stephens  county,  and 
Wm.  Binder  and  B.  H.  Hlllery,  partners. 
Binder  &  Hlllery,  filed  In  the  district  conrt 
of  Stephens  coimty  July  23,  1910,  and  result- 
ing In  the  judgment  of  November  11.  1910, 
sustaining  a  demurrer  to  such  petition.  In 
this  petition  Works  alleged  that  he  was  the 
owner  of  the  property  above  described,  end 
that  he  purchased  the  same  for  $13,500  at  the 
foreclosure  sale  under  the  decree  of  the  dis- 
trict court  of  Stephens  county  rendered  upon 
the  trust  deed  executed  by  tbe  Comanche 
Ice  &  Cold  Storage  Company  in  Angnst. 
1907,  conveying  the  property  above  described 
to  the  trustee  for  the  benefit  of  all  of  its 
creditors,  and  that  this  trust  deed  was  fore- 
closed and  the  sale  made  in  May,  190S,  and 
that  the  defendants.  Binder  &  Hillery,  had 
cansed  an  order  of  sale  to  be  Issued  upon 
their  judgment  rendered  in  November,  1909. 
against  tbe  Comanche  Ice  &  Cold  Storage 
Company,  and  bad  placed  the  order  In  tbe 
bands  of  the  sheriff  of  Comanche  county  for 
execution,  and  that  be  had  seized  the  prop- 
erty and  advertised  it  for  sale,  and  would 
do  80  unless  restrained  by  the  order  of  the 
court ;  that  tbe  judgment  of  November,  1909, 
upon  which  tbe  order  of  sale  was  issued, 
was  void  for  tbe  reason  that  the  materials 
for  which  the  same  was  rendered  were  not 
necessary  and  were  not  used  in  the  construc- 
tion and  erection  of  tbe  building  upon  said 
jwoperly  and  because  said  suit  waa  not 
broi^bt  within  tbe  time  prescribed  by  tbe 
statute,  and  a  restralnli^  order  was  asked 
against  the  dierlff  and  against  Binder  &  Hil- 
lery tram  making  tbe  sale,  or  any  attempt  to 
enforce  said  Judgment.  Binder  ft  Hlllery  ap- 
peared and  filed  a  general  doilal  on  Nov«n* 
ber  10,  1910.    On  November  11,  1910,  tbe 


^stTor  other  eases  see  sun*  tople  and  KST-KUHBBIB  Id  all  K«r-Nvmlwred  Dlsests  and  lodtxM 
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cause  came  on  for  bearing  apon  a  demurrer 
to  the  petition.  Tbia  denmrrer  was  sustain- 
ed, and  the  temporary  restraining  order 
theretofore  granted  In  satd  cause  was  dis- 
solved, and  the  cost  of  action  assessed  against 
the  plaintiff.  The  demurrer  Is  not  in  the 
record.  We  Infer,  however,  that  all  of  the 
defendants  joined  therein,  as  the  journal  en- 
try of  the  jndgmrat  recites  that  the  case 
was  disposed  of  (m  the  demurrer.  Although 
an  exception  was  saved  and  notice  of  appeal 
given,  It  does  not  appear  that  the  appeal  was 
perfected,  and  therefore  that  judgment  sus- 
taining the  demurrer  became  final. 

On  the  26th  day  of  November,  1915,  the 
motion  to  vacate  the  Instant  case  came  on  for 
hearing,  and  the  journal  entry  of  the  judg- 
ment rendered  tiiereon,  after  redtlng  the  ap- 
pearance of  counsel,  proceeds : 

'"niereupon  the  citmanehe  Ice  &  Fuel  Com- 
pany offered  In  evidence  a  petition  filed  in  this 
action  and  offered  in  evidence  a  decree  of  this 
conrt.  whereupon  the  attorney  for  plaintiff  to 
save  introduction  of  evidence  of  cndisputed  facts 
admitted  that  the  only  matters  in  dispute  were 
the  sufficiency  of  the  plaintiffB  petition  filed  In 
tbte  action  to  jostify  toe  rendition  of  the  decree 
complained  of,  and  whether  the  issues  Involved 
in  toia  motion  had  not  been  barred  by  another 
judgment  rendered  concerning  the  same  matter, 
and  that  the  petition  offered  by  the  Comanche 
Ice  &  Fuel  Company  was  the  only  petition  filed 
by  the  plaintiff  in  this  action  and  the  only  one 
filed  and  was  the  one  npon  which  said  decree 
was  rendered,  and  that  the  decree  offered  was 
the  decree  sought  to  be  vacated  and  was  the 
only  decree  rendered  in  said  action,  and  that  the 
same  bad  been  rendered  in  plaintitTs  favor  and 
the  plaintiffs  were  seekine  to  enforce  the  same 
against  said  property.  Plaintiff  then  offered  In 
evidence  the  decree  heretofore  rendered  in  the 
case  of  Works  t.  Cates.  Upon  the  testimony 
offered  and  the  admissions  of  parties  the  court 
finds  that  the  Comanche  Ice  it  Fuel  Company 
are  the  owners  of  said  lots  snbject  to  said  de- 
cree; that  tbe  said  petition  states  facts  suffi- 
cient to  sustain  tbe  decree  fixing,  finding,  and 
foreclosing  a  mechanic's  lien  on  the  property  de- 
scribed in  said  motion  and  charging  the  same 
with  the  payment  of  said  judgment  It  is  there- 
fore ordered  that  said  motion  be  and  the  same 
is  hereby  overmled,  to  which  said  Comanche  lee 
&  ENiel  Company  exeats." 

[1,21  A  omslderation  of  tbla  record  ccna- 
Tlnces  118  that  the  trial  court  rendered  the' 
correct  judgment,  although  we  are  Inclined ' 
to  think  that  he  gave  the  wrong  reason  for 
it,  inasmuch  as  the  sufficiency  of  the  peti- 
tion to  sustain  the  decree  in  favor  of  Bind- 
er &  Hlllery  rendered  on  November  16,  1909, 
was  in  Issue  and  directly  passed  upon  by  the 
same  court,  resulting  In  the  judgment  of  No- 
vember 11,  1910.  Tbe  grounds  upon  which 
the  Judgment  of  November  15,  1909,  was  at- 
tacked were  that  the  judgment  was  void  be- 
cause the  fiicts  set  out  In  the  petition  were 
not  sufficient  to  authorize  the  jiidKirienr.  Thnt 
decree  has  not  been  appealed  from,  and 
therefore  became  final.  Although  the  Co- 
manche Ice  &  Fuel  Company  was  not  a  par- 
ty to  that  suit,  It  is  a  privy  In  interest,  be- 
ing a  successor  in  title  and  is  bound  by  that 
decree,  and  the  contention  of  the  defendants 


in  error  that  decree  was  res  adjudlcata  in 
this  action  was  good  and  should  have  been 
sustained.  In  Pratt  v.  BatlUf,  10  Okl.  108, 
61  Pac.  523,  it  Is  held: 

"A  judgment  is  a  bar  if  tbe  cause  of  action 
be  the  same,  tliough  the  form  be  differ^L  rhe 
cause  is  the  same  when  the  same  evidence  wili 
support  both  actions;  or  rather,  the  judgment 
in  the  former  action  will  be  a  bar  provided  tbe 
evidence  necessary  to  sustain  tbe  judgment  for 
tbe  plaintifl  in  toe  present  action  would  have 
authorized  a  judgment  for  bim  in  the  former. 
When  a  matter  has  once  passed  to  final  judg- 
ment without  fraud  or  collusion,  in  a  court  of 
competent  jurisdiction,  it  baa  become  res  judi- 
cata, and  tbe  same  matter,  between  the  same 
parties,  cannot  be  reopened  or  subsequently  con- 
sidered." 

In  Woodworth  v.  Town  of  Hennessey.  32 
Okl.  267,  122  Pac.  224,  it  la  held: 
"A  fact  or  qnestloD  which  was  actually  and 

directly  in  issue  In  a  former  suit,  and  was  there 
judicially  passed  upon  and  determined  by  a  do- 
mestic court  of  comiMtent  jurisdlctioa,  is  con- 
clnsivdy  settled  by  the  judgment  therein,  so 
far  as  concerns  the  parties  to  that  action,  and 
persons  in  privity  with  tbem,  and  cannot  be 
again  litigated  in  any  future  action  between 
such  parties  or  privies,  in  the  same  court,  or 
in  any  other  court  of  concurrent  jurisdiction, 
upon  the  same  or  a  different  cause  of  acti^ui.** 
See  Earl  v.  Eari  et  aL,  48  OkL  442,  149  Pa& 
1179 ;  Prince  v.  GosneU,  47  OkL  670,  149  Pac. 
1162. 

The  Comanche  Ice  &  Fuel  Company  was 
a  successor  in  title  to  Works,  who  had  sue* 
ceeded  to  the  title  of  the  Comanche  Ice  & 
Cold  Storage  Company.  The  title  passed 
subject  to  and  bnrdened  with  the  lien  es- 
tablished by  the  final  Judgment  of  November 
15,  1909.  The  regularity  of  that  judgment 
was  brought  In  question  by  the  action  com- 
menced In  1910,  resulting  In  the  judgment 
of  November  H,  1910,  which  was  not  appeal- 
ed from  and  therefore  became  final. 

It  therefore  appears  that  the  judgment 
appealed  from  should  be  affirmed. 

PER  CURIAM.   Adopted  In  wh0l& 


BERRY  V.  TOLLESON  et  ux.    (No.  8965.) 

(Supreme  Court  of  Oklahoma.   March  6,  1918. 
Rehearing  Denied  May  7. 1018.) 

fBvttabUB  b]/  the  Court./ 

1.  GUABDIAN  AND  WaED  ^=»103— CONFIKUA- 

■noN  OP  Sale. 
The  judgment  of  a  county  court  in  confirm- 
ing a  guardian's  sale  of  real  estate  will  be  ac- 
corded like  force,  effect,  and  legal  presumption 
as  the  judgments  and  decrees  otber  courts 
of  general  jurisdiction. 

2.  Gtjabdiaw  and  Wabd  «=>105(1)  — Most- 
QAOEa  «=»153— Sale— Validitt  of  Lien, 

Where  the  probate  proceedinRs  as  dixclosetV 
by  the  records  are  regular,  and  guardian's  sale 
of  real  estate  for  cash,  and  the  purchaser  at 
such  sale  executes  a  mortgage  upon  said  lands, 
tbe  lien  of  the  mortgagee  will  not  be  defeated 
upon  proof  that  the  sale  was  not,  in  fact,  made 
for  cash,  but  by  an  exchange  of  other  real  es- 
tate, where  the  mortgagee  aid  not  participate 
in  this  fraud  or  have  notice  sufficient  to  put  nim 
upon  inquiry.  Such  exchange  constitute  fraud 
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npon  Um  estate  of  tin  ward,  and  tite  sale  may 
to  set  aside  fn  an  action  against  tbe  parchas- 
er  or  any  peraon  acquiring  Hslits  in  said  lands 
vith  knowledge,  or  chargeable  with  notice,  of 
BDcli  fraud. 

3.  U0BTGAOE8  «E»164(2)      NonCB  TO  PcK- 

CRASKB'B  MOBTOAOEB— BriDliNCE. 

The  circumstances  relied  upon  to  charge  tbe 
mortgagee  with  notice  bo  as  to  pat  him  upon  in- 
qxdrj  examined,  and  held  not  sufficient  to  charge 
him  with  notice  of  fraud  in  the  guardian's  sale. 

fAdditionai  Byttaiua  ly  Editorial  Staff  J 
1  WoBDB  AND  Phbabib— "Bona  E^db  Pm- 

CHASEB." 

The  essential  elements  which  constitute  a 
"bona  fide  pnrcbaser"  are  a  valuable  considera- 
tion, the  absence  of  notice,  and  the  presence  of 
good  faith. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bona 
Fide  Pnrcfaaser.] 

Error  tram  District  Court,  Garvin  Ooonty; 
F.  B.  Swank,  Ju^. 

Action  by  W.  D.  Berry  against  B.  EL  Tol- 
leson  uid  wife.  Judgment  for  deCendants 
denying  foreclosnre  and  canceling  mortgage, 
and  plaintiff  bxinga  error.  Jtidgment  re- 
Tersed,  and  cause  remanded,  with  directions 
to  enter  Judgment  for  plalntlflC. 

Bennett  &  Pope,  of  Oltlahoma  Olty,  for 
plainttCf  In  error.  Stuart,  Oruce  &  Cruce,  of 
Oklahoma  City,  for  defendants  In  error. 
Ames,  Cbambers,  I»we  &  Ricbardaon,  of 
Oklahoma  City,  amicus  curite. 

OWEN,  J.  This  action  -was  brought  by  W. 
D.  Berry  in  tbe  district  court  of  Oarvin 
county  to  foreclose  a  mortgage  executed  by 
R.  K  Tolleson  and  wife.  Judgment  below 
was  for  the  defendants  denying  the  fore- 
closure and  canceling  the  mortgage. 

Tolleson  purchased  the  land  in  question  at 
a  guardian's  sale,  and  -executed  a  mortgage 
to  Berry.  This  guardian's  sale  purported 
to  sell  the  lands  belonging  to  Charles,  Brace, 
and  lliomas  Hamm,  minors.  It  Is  conceded 
the  probate  proceedings  were  In  all  things 
regular  so  far  as  the  record  discloses.  It 
appears  from  tbe  evidence  that  the  sale  was 
not  In  &ct  for  cash,  but  was  in  exchange  for 
certain  other  real  estate;  the  exchange  be- 
ing accomplished  by  proceedings  to  reln- 
ve^  tbe  funds  of  the  minors. 

The  case  iveaents  but  two  questions: 
First  la  a  guardian's  sale  of  lands,  under 
an  orisT  of  tbtf  proper  probate  court,  appar- 
ffltly  for  cash,  but  where  the  purchaser  pays 
for  the  land  in  other  real  estate,  void  to  tsadti 
an  extent  that  the  grantee  cannot  convey  ti- 
tle tb»eto  to  %n  Innocent  pundiaser  for 
value?  Second.  If  the  sale  is  not  void,  Is 
the  plaintiff  in  error  a  parcfhaser  for  value 
and  without  notice,  to  the  ezt&at  of  I1I0 
mortgage? 

[1]  The  county  courts  of  this  state  in  pro- 
late matters  are  courts  of  general  Jurlsdic- 
Uon,  and  the  OTdera  and  Judgmmts  of  such 

wurts,  when  acting  within  their  jurisdiction, 
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are  entitled  to  the  same  favorable  preenmi>- 
tlon,  force,  and  effect  accorded  those  of  oth- 
er courts  of  general  Jurisdiction.  Rice  v. 
Theimer,  46  Okl.  618,  146  Pac.  702;  Moffer 
V.  Jones,  168  Paa  652 ;  Welch  v.  Focht  (Na 
8436)  171  Pac.  730,  not  yet  officially  reported. 

[2]  Under  the  former  holding  of  this  court, 
where  a  guardian  sells  the  land  of  bis  ward 
apparently  for  cash,  but  upon  a  secret  un- 
derstanding that  property  will  be  accepted  In 
payment  of  tbe  purchase  price,  the  sale  may 
be  set  aside  In  an  action  of  the  ward  against 
such  purchaser,  or  any  other  person  who  ac- 
quires rights  with  notice  of  such  fraud. 
Bridges  t.  Rea,  166  Pac.  416;  Allison  r. 
Crummey,  166  Pac.  691.  Our  attention  has 
not  been  directed  to  any  case  in  which  It  has 
been  held  by  this  court  that  sudi  fraud  on 
the  part  of  the  guardian  and  tbe  purchaser 
rendered  the  sale  Told  as  against  innocent 
purchasers  for  value. 

Counsel  insist  that,  tbe  court  having  no 
Jurisdiction  to  order  a  sale  except  for  cash, 
as  required  by  section  6557,  Rev.  Iaws  1910, 
no  title  passed  to  tbe  purchaser.  This  sec- 
tion requires  the  sale  to  be  made  for  cash 
only,  and  the  records  of  the  sale  show  a  sale 
for  cash,  receipt  of  cash  by  the  guardian, 
and  a  contirmatlon  of  the  sale  by  the  court. 
This  was  exactly  the  sort  of  a  sale  required 
by  the  statute  so  far  as  tbe  records  disclose. 
In  a  proper  action  brought  by  the  minors 
against  the  purchaser  this  sale  would  have 
been  held  void  for  the  reason  that  he  was  a 
party  to  the  fraud,  not  for  tbe  reason  that 
tbe  estate  did  not  benefit  by  the  sale.  We 
have  the  same  condition  as  If  there  was  no 
consideration  whatever  passed  from  Tolleson 
to  the  guardian,  or  If  the  guardian,  after  re- 
ceiving tbe  money,  had  misappropriated  It. 
He  is  liable  under  his  bond  to  the  minors  to 
tbe  extent  of  their  damage  as  tbe  result  of 
this  fraud.  The  statute  requires  a  bond  to 
cover  the  proceeds  of  the  sale  in  addition  to 
tbe  general  bond  of  the  guardian,  and  was 
enacted  to  meet  conditions  arising  from  Just 
such  fraud  as  appears  here.  This  bond  con- 
templates a  sale  being  ccmducted  as  provided 
by  law.  It  covers  tbe  collection  and  reten- 
tion of  the  purchase  price.  If  the  guardian 
fails  to  collect,  or,  after  collecting,  falls  to 
retain  tbe  purchase  price,  the  liability  ac- 
crues upon  bis  bond.  Dunleavy  v.  Mayfield^ 
155  Pac.  1145;  AlUson  v.  Crummey,  supra; 
In  re  Potter's  Estate,  249  Pa.  168,  94  Atl 
465,  L.  R.  A.  1916A,  637. 

To  give  the  orders  and  decrees  of  the  coun- 
ty court  full  faith  and  credit  In  probate  mat- 
ters, where  the  proceedings  are  in  all  things 
regular  and  proper.  Innocent  purchasers  for 
value  must  be  protected.  Probate  sales  in 
tblB  state  are  entitled  to  the  same  faith  and 
credit  of  any  Judicial  sale,  and  will  not  be 
set  aside  a»  against  an  Innocent  purdiaser 
on  proof  of  secret  agreements  b^weoi  the 
guardian  and  tbe  original  purchaser,  which 
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are  not  disclosed  by  the  record  and  cannot 
be  ascertained  by  such  Investigation  as 
wonld  ordinarily  be  made  by  a  reasonably 
prudent  person.  To  hold  otherwise  wonld 
mean  that  the  purchaser  at  guardian's  sale 
would  not  pay  the  full  value  for  the  land. 
Such  title  would  be  rendered  practically  un- 
marketable. As  was  said  by  this  court  In 
the  case  of  Allison  v,  Crummey,  supra: 

"On  the  other  hand,  if  such  sales  which  are 
perfectly  fair  on  their  face  and  appear  to  have 
been  conducted  according  to  law  and  have  been 
approved  by  the  court  are  held  to  be  good  as 
against  a  claim  for  fraud,  arLsioe  out  of  auch 
secret  understanding,  stability  will  be  given  to 
such  titles,  and  parchasers  usmg  proper  caution 
will  be  induced  to  pay  a  fair  value  for  such 
lands." 

[S]  In  support  of  the  contention  that  Ber- 
ry was  not  an  Innocent  purchaser  counsel  re- 
ly principally  upon  two  circumstances. 
When  the  mortgagee  was  en  route  to  exam- 
ine the  lands,  before  making  the  loan,  he  was 
Introduced  to  the  father  and  guardian  of  the 
minors,  and  informed  that  he  was  the  man 
from  whom  Tolleson  was  purchasing  the 
land.  And  before  the  money  had  been  ad- 
vanced on  the  loan,  a  petition  had  been  flied 
by  the  guardian  asking  leave  to  invest  the 
funds  of  these  minors  in  other  real  estate. 
Counsel  Insist  that,  If  Berry  had  made  in- 
quiry of  the  guardian  concerning  these  lands, 
and  the  terms  of  sale,  he  would  hare  been 
advised  that  the  sale  was  not,  In  fact,  for 
cash,  but  to  t>e  made  In  exchange  for  other 
real  estate,  and  that  he  was  chargeable  with 
this  notice.  The  filing  of  the  petition  to  in- 
vest the  funds  in  other  real  estate  of  ap- 
proximately the  same  value,  it  is  urged,  was 
suthcleut  to  arouse  the  suspicion  that  this 
was  not,  in  fact,  to  be  done,  but  was  merely 
an  exchange  of  real  estate.  These  circum- 
stances, to  our  minds,  were  calculated  to  al* 
lay  rather  than  arouse  suspicion.  We  fall 
to  see  anything  to  arouse  suspicion  in  the 
mere  fact  that  Tolleson  introduced  his  gran- 
tor to  Berry.  The  records  showing  the  sale 
was  made  for  cash  and  the  cash  received, 
it  was  not  a  suspicious  circumstance  to  learn 
from  the  record  that  the  guardian,  having 
the  cash  on  hand,  desired  to  reinvest  it  in 
other  real  estate.  The  statute  requires  this 
duty  of  the  guardian.  If  in  his  Judgment  a 
reinvestment  will  be  profitable  to  the  minors. 
Under  section  656d,  Rev.  Laws  1910,  the 
county  court  may  authorize  and  require  the 
guardian  to  invest  the  proceeds  of  sales  in 
other  real  estate.  To  learn  from  the  record 
that  the  court  had  ordered  this  to  be  done 
would  not.  In  our  opinion,  be  such  a  suspi- 
cious circumstance  as  to  render  Berry  a  pur- 
chaser with  notice.  That  Berry  advanced 
$12,000  there  is  no  question,  and  it  is  not  con- 
tended he  had  actual  notice  of  the  exchange 
of  property. 

[4]  The  essential  elements  which  constitute 
a  bona  fide  purchaser  are  a  valuable  consid- 
eration, the  ausence  of  notice,  and  the  preth 


ence  of  good  faith.  If  any  one  of  these  es- 
sential elements  is  lacking,  a  person  if  not  a 
bona  fide  purchaser  as  the  term  Is  knovu  to 
the  authorities.   8  0.  J.  1146. 

The  rule  Is  well  settled  that  Berry  Is 
chargeable  with  any  knowledge  be  would 
have  received  upon  Inquiry,  If  the  circuni- 
stances  mentioned  were  snch  as  to  aronse  tbe 
suspicions  of  a  reasonably  prudent  man,  ur 
to  suggest  to  his  mind  any  such  irregularlt;- 
In  the  proceedings  as  might  affect  the  sale. 
The  trial  court  considered  these  clrcTun- 
stances  sufficient  to  put  Berry  upon  inquiry. 
We  are  compelled  to  take  a  different  vier. 

Therefore  the  judgment  of  the  lower  court 
will  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  for  pliia- 
tlff  foreclosing  the  mortgage  accordiDg  to  lt> 
terms.  AU  the  Justices  concur. ' 


HOFFMAN  BROS.  INV.  CO.  v.  PORTEH. 
(No.  9693.) 

(Supreme  Court  of  Oklahoma.  AprU  23,  ISl&t  ! 

(SvOaliut  Iv  the  Courts 

1.  Appeal  and  Ebrob  ^=>.">G4(3)— OvESBtx- 
INQ  OF  Motion  for  New  Tbial— Construc- 
tion   OP  ObDEB—ExTENSION   of  TdiK  FOl 

Filing  Case-Made  —  "30-10-6  fob  Case-  < 
Made." 

The  inclnsioa  of  "30-10-5  for  case-mBde"  ifl 
an  order  of  court  overruling  a  motion  for  a  d«v 
trial  and  entry  of  notice  of  appeal  ebonld  be  and 
ia  construed  as  an  allowance  by  the  court  to  the 
plaintiff  in  error  of  an  extension  of  time  vitbin 
which  to  make  and  serve  a  case-made,  and  & 
case-made  Ber\'ed  within  inch  extension  wu 
served  in  time. 

2.  Gbottnds  fob  New  Tbial— Impossibilitt 
OF  Making  Case-Madb— Statute. 

Under  the  n'intii  subdivision  of  section  SiSS. 
Rev.  Laws  1910.  it  is  a  ground  for  a  new  triii 
when,  without  the  fault  of  the  complainiog  pu- 
ty,  it  becomes  impossible  to  make  a  ca-se-niaof. 
and  under  section  6035,  Rev.  Laws  IdlO.  u 
application  f<H:  a  new  trial  on  this  groiud  mC 
be  made  at  any  time  during  the  term  tbe  otdtr 
appealed  from  was  made. 

3.  Appeal  and  Ebbor  «=3345(1)  —  ApmaI 

FBOM  OBDEB— JUBISDICTION. 

Where  plaintiff  in  error  appeals  from  tte 
order  of  the  county  court  overruling  his  niMipa 
for  a  new  trial  on  the  ground  of  the  iInp(^i^|'- 
ity  of  making  a  case-made,  and  the  petition  ja 
error  and  case-made  are  filed  In  this  court  wiu- 
in  six  months  from  the  time  said  order  k  ms^- 
the  appeal  is  filed  in  time  and  the  juriidici»:> 
of  this  court  attaches. 

4.  Appeal  and  Ebrob  ®=aS01(11— Monox  t« 
Disuiss  Frivolous  Appeal— Debial, 

A  motion  to  dismiss  an  apmal  on  tlie  groao-' 
that  the  same  is  frivolous  wiU  be  denied  wlKf 
the  question  cannot  be  determined  witiwat 
examination  of  the  evidence  adduced  in  «PP|^ 
of  the  motion  for  a  new  trial,  and  the  ct*e  bU 
not  been  submitted  or  briefed  on  its  merits. 

(Additional  SyUabut  by  Editorial  Staf.l 

5.  Appeal  and  Ebbob  ^=>110— Apfealieu 
Oruebs. 

An  order  overruling  a  motion  for  a 
trial  is  an  appealable  order. 

Error  frcan  County  Court,  Tulsa  Comity: 
H.  Im  Standeven,  Judge. 
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AcUm  between  the  Hoffman  Bros.  loTest- 
ment  Compsny  and  Jack  A.  Porter.  From  a 
Jtiilgineiit  of  the  county  court,  on  appeal 
from  a  Justice  court,  in  fayor  of  the  latter, 
the  former  brings  error.  Motion  to  dlsmiaa 
si^Mal  overruled. 

Albert  G.  Hunt,  of  Tulsa,  for  plaintiff  In 
error.  Lee  DanM.  of  Tulsa,  for  defmdAnt 
In  error. 

RAINDT.  J.  This  actUm  was  originally 
flied  iQ  a  Justice  of  the  peace  court  of  Tulsa 
county,  and  on  appeal  tried  In  ttie  county 
court  of  said  county,  where  Jud^ent  was 
rendered  against  the  plaintiff  in  error  on 
the  2d  day  of  Jiue,  1917.  Motion  for  a  new 
trial  was  filed  and  overruled,  and  notice  of 
appeal  to  the  Supreme  Court  given  by  the 
plaintiff  in  error.  An  extension  of  60  days 
was  given  plalntlCf  In  error  within  which 
to  make  and  serve  case-made,  the  defendants 
in  error  given  10  days  thereafter  wltliin 
which  to  suggest  amendments  to  the  case- 
made,  the  same  to  be  settled  on  6  days'  no- 
tice. On  June  22d,  thereafter,  plaintiff  in 
error  filed  a  second  motion  for  a  new  trial, 
on  the  ground  of  impossibility  of  making  a 
case-made,  as  provided  for  by  section  5036. 
Rev.  Laws  of  Oklahoma  1910.  This  motion 
was  overruled  on  June  29,  1917.  On  the 
eth  day  of  July  following  the  following  or- 
der was  made,  as  appears  from  the  case- 
made: 

"Order  made  overruling  second  motion  for 
new  trial,  revoked.  Motion  reinstated,  and  over- 
ruled, exception. 

"30-10-5  for  case-made.  Xotice  of  appeal  in 
open  court" 

The  deftaidant  In  error  has  filed  a  motion 
to  dismiss  ttie  appesA  on  the  following 
grounds: 

"Hrat.  Because  this  court  is  without  jurisdic- 
tion to  entertain  this  appeal  for  the  reason  that 
the  purported  case-made  was  not  made,  served, 
and  settled  according  to  law,  and  Is  a  nullity. 

"Second.  Because  the  purported  case-made 
herein  was  not  made,  served  and  settled  within 
the  time  provided  by  law,  nor  within  the  legal 
extension  ordered  by  the  court 

"Third.  Became  the  attempted  appeal  herein 
is  frivoloas  and  made  for  delay  only,  and  the 
only  ground  for  reversal  is  the  alleged  impossi- 
bility of  the  pl&intiffs  in  error  to  prepare  case- 
made,  due  to  the  negHgence  and  fault  of  counsel 
Cor  plaintiffs  in  error. 

"Fourth.  Because  this  purported  case-made 
Tas  not  filed  in  the  Supreme  Court  within  six 
months  from  and  after  the  final  order  overrnling 
motion  for  new  trial." 

[1]  If  the  order  of  the  court,  made  on  the 
6th  day  of  July,  cannot  be  constmed  as  an 
allowance  by  the  trial  court  of  an  extension 
of  time  to  the  plaintiffs  in  error  within 
which  to  prepare  and  serve  a  case-made,  for 
the  suggestion  of  amendments  thereto  and  the 
M>ttlement  thereof,  tbe  appeal  mnst  be  dis- 
mUsed  on  one  or  both  of  the  first  and  sec- 
ond grounds  urged  for  dismissal.  In  sup- 
port of  his  contention  that  tbe  order  "30- 
10-5  for  case-made"  is  not  susceptible  of  a 
legal  construction,  counsel  for  defendant  In 


error  dte  the  cases  of  McCann  v.  McGann 
et  at.  24  OkL  264.  103  Pac.  604,  and  St 
Louis.  I.  M.  ft  S.  Ry.  C6.  v.  Farley,  167  Pac 

300. 

In  the  first-named  case  the  question  as  to 
whether  the  figures  "69-10-6"  were  intelligi- 
ble enough  to  constitute  an  extension  of 
time  within  which  to  make  and  serve  a 
case-made  was  suggested,  but  not  decided. 
In  the  other  case  <dted,  this  court.  In  an 
opinion  by  Commissioner  Mathews,  held  that 
the  entry  of  the  figures  "60-10-6."  In  an  or- 
dM  of  the  court  overruling  a  motion  for  a 
new  trial,  did  not  constitute  an  extension  of 
time,  but  in  that  case  tbe  court  observed 

)  that  it  did  not  appear  ,  from  the  order  that 

;  the  figures  employed  had  any  connection  or 
relation  to  the  making  and  serving  of  a 
case-made,  while  In  the  one  at  bar  It  does 
appear  that  they  are  expressly  used  in  con- 

I  nectlon  with  the  case-made  and  notice  of 

I  appeal. 

While  a  careless  practice  in  making  tbe 
records  of  the  proceedings  of  courts  of  rec- 
ord is  dtsapproved,  we  most  not  lose  sight  of 
the  fact  that  tbe  primary  purpose  of  making 
a  record  Is'to  presarre  In  an  intelligent  form 
tbe  Judgments  and  orders  actually  made  by 
tbe  court  It  Is  a  matter  of  general  knowl- 
edge that  courts  frequently.  In  granting  an 
extension  of  time  for  preparing  and  serving 
a  case-made,  for  suggesting  amendments 
thereto,  and  for  settling  the  same,  use  the  ex- 
pression herein  complained  of,  and  we  do  not 
think  that  It  could  truthfully  be  said  that 
any  lawyer  or  other  person  with  ordinary 
familiarity  with  court  proceedings  would 
not  understand  the  meaning  and  the  import 
of  tbe  figures  used  in  this  connection.  The 
figures  and  words  employed  convey  to  us  the 
Idea  that  tbe  plaintiff  In  error  was  given 
30  days  within  which  to  prepare  and  serve 
a  case-made,  tbe  defendant  in  error  10  days 
to  suggest  amendments  thereto,  and  that 
the  case-made  was  to  be  settled  on  5  days' 
notice  by  either  party,  Just  as  effectually  as 
we  understand  "12-23-1915"  to  mean  "the 
twenty-third  day  of  December,  in  the  year 
one  thousand  nine  hundred  fifteen,"  and  we 
are  satisfied  that  counsel  and  all  parties 
similarly  situated  get  the  same  Idea  from 
tbe  record  as  made.  We  are  therefore  of 
the  opinion  that  the  same  should  be  con- 
strued as  allowing  such  extension  of  time. 
Giving  the  order  this  construction,  the  case- 
made  was  served  In  time. 

IJ-4]  With  reference  to  the  third  ground 
for  dismissal,  It  is  sufficient  to  say  that  un- 
der section  S033,  supra,  one  of  the  grotmds 
for  a  new  trial  Is  the  impossibility  of  mak- 
ing a  case-made,  and  under  section  6036,  su 
pra,  a  motion  for  a  new  trial  on  this  ground 
is  not  regnlred  to  be  made  within  3  days 
after  the  verdict  or  decision  was  rendered, 
but  may  be  made  at  any  time  during  the 
same  term  of  court  the  Judgment  was  ren- 
dered. As  to  whether  the  plalntUt  in  error 
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was  at  fanit  In  not  baving  the  eridence  re- 
ported, and  as  to  whether  a  new  trial  should 
have  been  granted  by  the  trial  conrt  under 
the  clrcumatances,  calls  for  an'  examination 
of  the  evidence  adduced  at  the  hearing  of 
the  motion  for  a  new  trial,  and  is  a  qnes- 
tlon  that  should  properly  be  considered  by 
this  conrt  when  the  case  Is  briefed  on  Its 
merits.  We  do  not  think  we  should,  at  this 
time,  express  any  opinion  as  to  whether  the 
appeal  Is  meritorlons  or  frlrolous. 

[6]  There  Is  not  any  merit  In  the  fourth 
ground  for  dismissal,  for  the  reason  that  an 
order  OTerruUng  a  motion  for  a  new  trial  is 
an  appealable  order.  The  second  motion 
for  a  new  trial  was  on  the  ground  author- 
ized by  the  ninth  subdivision  of  section 
5033,  supra,  and  the  appeal  was  taken  with- 
in 6  months  from  the  entry  of  the  order 
overruling  this  motion. 

The  motion  to  dismiss  is  therefore  orer- 
ruled.  AU  ttie  JTostlces  concur. 


WITHINGTON  v.  GYPSY  OIL  CO. 
(No.  8680.) 

(Supreme  Court  of  Oklahoma.  April  23.  1918.) 
CSyDaSM      1h€  Court.) 

1.  CONTBACTS  <S=>154^-CONSTBTJCnON— AVOIO- 
ANCB  or  TJNBEASONABLE  COWBTBUCTIOW, 

Where  the  meaning  of  the  language  of  a 
contract  ia  doubtful  and  the  same  is  fairly  sua- 
ceptible  of  two  constructions,  that  construction 
must  be  preferred  which  makes  it  fair  and  such 
as  prudent  men  would  naturally  execute  in  pref- 
erence to  a  construction  that  would  make  it  in* 
equitable,  or  such  as  reasonable  men  would  not 
be  likely  to  enter  into. 

2.  COKTRAOTS  ^»147(S)  —  COnBTBVOTXOR  — 

InxEKTioiT  or  Paktibs. 
The  intention  of  the  parties  must  be  de- 
duced from  the  entire  agreement,  not  from  any 
part  or  parts  of  i^  and  where  a  contract  has 
several  stipaladons,  the  intention  of  the  con- 
tracting parties  Is  not  expressed  by  any  single 
clause  or  stipulation,  but  by  every  part  and 
provision  in  it,  which  must  all  be  considered 
together,  and  so  construed  as  to  be  consisteat 
with  every  other  part 

8.  Mines  and  Minebals  ^979(7)  —  I^ase  — 
Action  fob  Aocountino — Sufticibnct  or 
Petition. 

W..  the  plaintiff,  alleged  in  his  petition  that 
the  defendant^  O.  O.  Co.,  had  been  produdng 
from  each  of  several  oil  wells  upon  the  lands 
of  plaintiff  gas,  the  same  being  commonly  spo- 
ken of  as  culnghead  gas,  and  had,  in  its  own 
nearby  plant,  reduced  or  condensed  the  said  gas 
into  ue  form  of  gasoline,  in  which  form  It  had 
been  marketing  the  same,  and  for  which  it  bad 
received  a  very  large  sum  of  money,  and  had 
not  accounted  to  plaintiff  for  any  part  thereof. 
The  lease,  under  which  the  defendant  was  op- 
erating, which  was  attached  to  and  made  a  part 
of  the  petition,  contained  the  following  provi- 
flions  with  reference  to  the  payment  of  royalties: 
"In  consideration  of  said  grant  and  demise, 
the  parties  of  the  second  part  agree  to  deliver 
to  the  party  of  Hm  flist  part  one-fourth  of 
the  oil  realised  from  the  premises,  in  tanks,  at 
the  well  without  cost.  If  gas  is  foond  In  any 
well  or  wells  on  said  premtees  the  party  of  the 
first  part  is  to  have,  upon  demand,  sufficient 
gas  for  domestic  purposes  free  of  charge,  the 


remaioder  with  all  gas  from  tH  wells  to  go  to 
the  second  part  [parties]. 

"If  the  parties  of  the  second  part  shall  market 
any  gas  from  any  weU  producit)^  gas,  then  the 
party  of  the  first  part  shaU  receive  therefor  at 
the  rata  of  one-fourth  trf  ail  the  gas  so  marteted 
or  sold." 

Hetd,  that  the  petition  stated  a  cause  of  s^ 
don,  and  that  the  trial  court  erroneously  sus- 
tained a  demurrer  thereto. 

(AiOitiona  Bvttalm  by  SUtorUa  Biag.) 

4.  conteacts  ^>147(2)  —  gohbtbucnon  — 
Vebbaz.  Inaccubacxes. 

Where  a  contract  is  ambiguous,  the  true  in- 
tention  of  the  parties,  if  it  can  be  ascertained 
therefrom,  prevails  over  verbal  Inaccnracies.  in- 
apt  expreauons.  and  the  dry  words  of  the  stlpn- 
lation. 

5.  OONTBACTB    «=»152— CONSTBUOTION  —  PO- 
SITION OF  Pabtieb. 

The  court  muet  place  Itself,  as  far  as  pos- 
sible, in  the  position  of  the  parties  when  the 
contract  was  entered  into;  ana  consider  the  in- 
atrument  itself  as  drawn,  its  purpose  and  the 
circumstances  surrounding  the  tranr^ction,  and, 
from  a  consideration  of  all  these  elements,  de- 
termine upon  what  sense  or  meaning  ct  the 
tmns  osed  their  minds  actually  met 

Error  from  District  Conrt,  Tulsa  Gonoty; 
Conn  Linn,  Judge. 

Suit  by  G.  M.  WIthlngton  against  the 
Gypsy  Oil  Company.  From  an  order  sus- 
taining a  demurrer  to  the  petition,  plalntlfr 
brings  error.  Reversed  and  remanded,  with 
directions  to  overrule  the  demurrer. 

Chas.  W.  Grimes,  of  Tulsa,  A.  D.  Follett, 
of  Marietta,  Ohio,  and  McGulre  &  Devereux, 
Of  Tulsa,  for  plaintiff  In  error.  James  B. 
Dlggs,  Rush  Green^de,  and  William  C 
liledtke,  all  of  Tulaa,  for  defoidant  in  er- 
ror. 

BAINEY,  J.  This  Is  an  appeal  from  the 
order  of  the  ^strict  conrt  of  Tolaa  county, 
OkL,  SQStalnlng  a  demnrrer  to  the  peUtiw 
of  the  plalntur  In  error,  G.  H.  WltMngton, 
filed  by  blm  In  the  district  court  of  Tolsa 
county,  Okl.,  in  an  action  to  recover  from 
the  defendant  In  error,  Gypqy  Oit  Company, 
a  one-fourtb  Interest  In  all  the  gasoline  pro- 
duced from  casint^ead  gaa  taken  by  It  from 
the  120  acres  of  land  described  in  Uie  peti- 
tion, leas  the  cost  of  converting  said  caring- 
head  gas  into  gasoline^  0^  partlei  wUl 
hereinafter  be  designated  as  they  appeared 
In  the  trial  court 

[2,  S]  The  material  fticts,  aa  alleged  in  Uie 
plaintiff's  petition,  are  substantially  as  fol- 
lows: On  June  20,  1906,  one  O.  W.  Barnes, 
Jr.,  execDted  and  delivered  to  George  J.  Ko- 
busch  and  associates  an  oil  and  gaa  mining 
lease  on  the  land  berdn  Involved,  which 
lease  was  subsequently  assigned  to  the  de- 
fendant in  error,  and  the  title  to  the  land, 
aftw  the  ezecntlon  of  the  lease,  passed  into 
the  tiands  of  the  plaintiff  in  error.  The 
lease,  whidi  Is  attadied  to  and  made  a  part 
of  the  plaintiff's  petition,  contains  the  fol- 
lowing provisions  with  reference  to  the  pay- 
ment of  royalties: 


^3>For  other  eases  see  tame  topic  toA  KBT-NUIIBBR  is  all  Ker-NumtMred  IHsMti  sad  InOexes 
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"In  consIderaHon  of  satd  ^nt  and  demiBe, 
the  parties  of  the  second  part  agree  to  deliver 
to  the  party  of  the  first  part  one-fourtii  of  the 
oil  realized  from  the  premiaea  in  tanks,  at  the 
vdl  withoat  cost.  If  g&a  is  found  in  any  well 
or  wdls  on  said  premises  the  par^  of  the  first 
part  i>  to  faave,  upon  demand,  snmcient  eas  for 
domestic  purposes  free  of  charge,  the  reiuiuder 
with  all  gaa  from  oil  wells  to  go  to  the  second 
part. 

"If  the  parties  of  the  second  part  shall  market 
uj  gas  from  an;  well  producing  gas,  then  the 
party  of  the  first  part  soall  receive  therefor  at 
the  rate  of  one-fonrth.  of  all  the  gas  so  marketed 

or  sold." 

Basing  his  action  on  these  provlsionB  of 
the  lease,  plaintiff  proceeds  to  state  his  case 
as  follows: 

"V.  That  for  about  a  year  last  past  (precise 
time  being  unknown  to  the  plaintifF).  uie  de- 
fendant has  been  producing  from  each  of  several 
oil  wells  upon  tlie  said  land  gas,  the  same  being 
commoDly  spoken  of  as  casinghead  gaa,  and 
has  been,  in  its  own  nearby  plfut,  reducing  or 
condenring  the  said  gas  to  uie  form  of  gaso- 
line, and  has  been  marketing  the  said  gas  in 
the  form  of  gasoline;  that  the  defendant  has 
marketed  a  very  large  quantity  of  such  gaa  in 
the  f<HTn  of  gasoline;  and  has  received  a  very 
large  sum  of  money  tiierefor,  bat  the  plaintiff 
does  not  know,  and  has  no  means  of  ascertain- 
ing, save  by  an  accounting  under  the  decree  of 
this  conrt,  the  precise  amount  of  gas  which  the 
defendant  has  so  marketed,  or  the  amount  of 
money  that  has  been  received  by  the  defendant 
therefor. 

"VI.  That  by  the  terms  of  said  lease  of  June 
20,  1906,  the  defendant  is  obligated  and  bound 
to  account  to  the  plaintiff  for  the  proceeds  of 
the  one-fourth  part  of  the  gas  80  produced  by 
the  defendant,  and  so  marketed  by  it  In  the 
form  of  gasohne;  that  the  amount  so  due  to 
the  plaintiff  is  the  amount  of  the  gross  proceeds 
from  which  the  defendant  has  sold,  in  the  form 
of  gasoline,  the  plaintiff's  one-fourth  part  of 
and  Intereflt  in  the  said  gas,  less  a  reasonable 
allowance  to  the  defendant  for  the  cost  to  it  of 
reducing  or  condensing  the  said  gas  to  the 
changed  form;  that  is  to  say,  to  tne  form  of 
S&Boline,  in  which  it  has  been  sold." 

The  above  allegatlODs  are  followed  by  the 
statement  that  the  defendant  has  failed  to 
acconat  to  the  plaintiff  for  the  one-fourth 
part  of  the  proceeds  of  the  gasoline  produc- 
ed, and  by  a  prayer  for  an  accounting. 

In  this  case  It  is  unnecessary  for  us  to  de- 
cide whether  casingfaead  gas  Is  oil  or  gas, 
since  in  their  briefs  counsel  for  the  respec- 
tive litigants  have  assumed  that  U  is  gas. 
Tha  correctness,  therefore,  of  the  ruling  of 
the  trial  court  depends  upon  the  Interpreta- 
tion and  construction  of  two  clauses  In  the 
lease,  which  are  as  follows: 

"If  gas  it  found  in  any  well  or  wella  on  said 
premises,  the  party  of  the  first  part  Is  to  have, 
npoo  demand,  sufficient  gas  for  domestic  pur- 
poses free  of  charge,  the  remainder  with  all 
gas  from  oil  wells  to  go  to  the  second  party. 

"If  the  parties  of  the  second  part  shell  market 
any  gas  m«n  any  well  producing  gas,  then  the 
party  of  flie  first  part  shall  receive  therefor  at 
the  rate  of  one-foartb  of  all  the  gas  so  marketed 
or  sold." 

It  la  the  contention  of  counsel  for  plain- 
tiff that,  it  the  contract  be  read  as  a  whole 
and  given  a  reasonable  construction,  one 
that  will  give  effect  to  every  part  of  it,  the 
Unt  clause  must  be  construed  to  mean  that 
the  lesBor  Is  to  bare  mffidsnt  gu  produced 


on  the  lease  for  domestic  purposes,  free  of 
charge,  and  that  the  lessee  Is  to  have  the  re- 
mainder, with  all  gas  from  oil  wells  that  Is 
used  on  the  premises,  and  that  under  the 
second  clause,  lessee  Is  to  pay  for  all  gas 
marketed  from  any  and  all  wells  on  the 
premises. 

It  Is  the  contentlott  of  counsel  for  defend- 
ant that  a  proper  construction  of  the  two 
clauses  of  the  lease  would  give  the  plaintiff 
no  interest  In  the  gas  produced  tr<»n  an  oil 
well,  and  that  under  the  terms  of  the  lease 
caslnghead  gas  produced  from  gas  taken 
from  an  oil  well  was  free  from  royalty.  We 
agree  with  counsel  for  defendant  that,  If 
the  first  provision  stood  alone,  the  only  right 
the  plaintiff  would  have  to  the  gas  produced 
from  the  land  in  controversy,  whether  from 
oil  wella  or  gas  wells,  would  be-  upon  de- 
mand to  have  sufficient  gas  for  domestic  pur- 
poses, free  of  diarge,  and  that  he  would  not 
be  entitled  to  a  royalty  from  gas  produced 
from  an  oil  welL  But  the  provision  does 
not  stand  alone,  and  must  be  construed  as 
affected  or  modified  by  the  clause  Immediate- 
ly follovrf^g,  providing,  if  the  lessee  "shall 
market  any  gas  from  any  toell  producing  gat 
that  the  lessor  should  receive  therefor  at 
the  rate  of  one-fourth  of  all  the  gas  so  mar- 
keted or  sold."  (Italics  ours.)  These  two 
clauses  must  be  construed  together,  as  it 
Is  evident  that  the  parties  did  not  express 
all  of  their  agreement  in  either  clause.  Un- 
ion Trust  Co.  V.  Shelby  Downard  Asphalt 
Co.,  156  Pac.  903;  Kansas  City  Bridge  Co. 
V.  Lindsay  Bridge  Co.,  32  Okl.  S^*  m  Pac. 
639. 

14,  t]  In  arriving  at  their  meaning,  we 
must  bear  in  mind  that  the  primary  object 
of  all  roles  of  Interpretation  and  construc- 
tion is  to  arrive  at  and  to  give  effect  to  the 
mutual  Inteat  of  the  patties,  as  expressed 
in  the  ctmtract,  and  that,  wbere  a  oimtract  la 
ambiguous,  the  true  intention  of  the  par- 
ties, If  it  can  be  ascertained  from  the  con- 
tract, prevails  over  verbal  inaccnrades,  in- 
apt ezpressloiu,  and  the  di7  words  of  the 
stipulation.  We  must  also  bear  in  mind 
that  it  Is  the  duty  of  the  court  to  place  it- 
self, as  far  as  possible,  in  the  position  of  tbe 
parties  at  tbe  time  the  contract  was  enter- 
ed Into;  then  to  consider  tbe  Instrument  it- 
self as  drawn,  its  purposes  and  the  circum- 
stances surrounding  the  transaction,  and, 
from  a  consideration  of  all  these  elements, 
to  determine  upon  what  sense  or  meaning  of 
the  terms  used  their  minds  actually  met 
Kansas  City  Bridge  Co.  v.  Lindsay  Bridge 
Co.,  supra ;  Union  Trust  Co.  v.  Shelby  Down- 
ard Asphalt  Co.,  supra ;  Lamont  Gas  &  Oil 
Co.  V.  Doop  &  Frater,  39  Okl.  427,  135  Pac. 
392;  Nelson  v.  Reynolds  et  al.,  158  Pac.  301; 
Brown  et  al.  v.  Coppadge  et  al.  (Okl.)  163 
Pac.  817;  ElUott  on  Contracts,  vol.  2, 1 1608; 
6  Ruling  Case  Law,  S  239. 

As  to  the  circumstances  surrounding  the 
tiaiiMction  at  the  time  tbe  lease  was  en- 
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tered  Into,  we  quote  the  foNowlug  Interest- 
tng  statement  from  tbe  brief  of  counsel  for 
the  defendant  In  error: 

"Afcain  it  is  a  matter  of  history  aad  commoQ 
knowledge  io  tbe  oil  industry  that  the  extraction 
of  gasoline  from  casinghead  gas  waa  practically 
unknown  in  Oklahoma  io  1906,  when  this  lease 
was  made.  There  was  no  commercial  manu- 
facture of  gasoline  from  the  gas  of  oil  wells 
prior  to  1904  in  tbe  United  SCatesj  and  there 
was  no  plant  for  such  manufacture  in  the  Mid- 
Contiiient  Field  until  1909,  or  three  years  after 
the  lease  in  qiteation  was  made,  when  D.  W, 
Franchot  installed  the  first  plant  at  Kiefer,  OkL 
By  the  close  of  the  year  1911  tbere  were  only 
seven  plants  in  operation  in  the  Mid-Continent 
E^eld,  making  not  to  exceed  about  2,000  gallons 
of  gasoline  daily.  For  several  years  after  tbe 
first  plant  was  ^stalled  tbe  industry  was  in  an 
experimental  stage,  and  as  late  as  1813  gas 
from  only  about  2  per  cent,  of  the  total  oil  wells 
in  Oklahoma  was  used  for  making  gasoline. 
See  Burrell,  Seibert,  and  Oberfell,  Gasoline 
from  Natural  Gas,  U.  S.  Bureau  of  Mines 
BulleUn,  No.  88.    •   •   • " 

We  understand  that  a  provision  giving  tbe 
lessor  sufficient  gas  for  domestic  purposes  is 
usually  found  In  all  oil  and  gas  leases,  and 
likewise  it  is  usually  provided  In  such  leases 
that  the  lessee  shall  have  free  of  charge  gaa 
used  in  developing  or  operating  the  property. 
With  these  facts  and  the  principles  above 
stated  in  mind,  we  do  not  have  much  diffi- 
culty In  arriving  at  the  true  intent  of  the  par- 
ties to  the  contract.  The  flrst  danse,  with 
reference  to  gas,  in  our  opinion,  simply  means 
that  the  lessor  Is  to  have  gas  for  domestic  pur- 
poses, free  of  charge,  upon  demand,  from  gas 
wells,  and  that  the  remainder  ci  tbe  gas  from 
gas  wells  and  tbegasfirom  oil  wells  Is  to  goto 
the  leasee.  Tliis  prorlsion  did  not  contemplate 
the  marketing  or  sale  of  the  gaa  by  either  the 
lessor  or  the  lessee,  iHit  had  reference  to  sol- 
vate uses  to  be  made  of  mtb  gas. 

We  turn  now  to  the  second  clause.  Constru- 
ing this  clause,  together  with  the  first  clause, 
by  the  well-known  rules  of  construction,  it 
Is  clear  to  us  that  the  parties  intended  that* 
if  any  gas  should  be  marketed  or  sold  by  the 
lessee,  the  tessor  should  receive  compensation 
therefor  at  the  rate  of  cme-fourth  of  all  the 
gaa  BO  nmrketed  or  sold.  We  have  read  with 
a  great  deal  of  Interest  and  have  carefully  con- 
sidered what  counsel  have  to  say  relative  to 
gas  being  produced  from  three  <^ses  of 
wells,  to  wit:  First,  a  well  produdng  gas 
from  a  gas-bearing  stratum  without  oil ;  sec- 
ond, a  well  producing  gas  from  a  gas-bearing 
stratum  and  at  tbe  same  time  producli^  oil 
from  an  oll-t>earing  stratum,  and  so  to  be  both 
an  oil  well  and  a  gas  well ;  and  third,  a  well 
producing  oil  and  at  the  same  time  produc- 
ing gas  from  the  oil-bearing  stratum  known 
as  "casinghead  gas" ;  but  we  cannot  agree 
with  tbe  conclusion  that  the  lessor  Is  not  en- 
titled to  compensation  for  gas  marketed  by 
tbe  lessee  from  an  oil  well  producing  gas 
from  the  oll-bearing  stratum  known  as  "cas- 
inghead gas."  The  language,  "if  the  party  of 
tbe  second  part  diould  market  any  gas  from 
am  weU  proAuctno  ga%;'  Is  not  limited  to  gas 


produced  in  any  one  of  the  forms  above  men- 
tioned, but  Is  sufficiently  comprehensive  to  in- 
clude them  all,  and  applies  to  gas  marketed, 
whether  from  a  well  producing  gas  only  or 
from  a  well  producing  both  oU  anu  gas,  and 
this  construction  is  not  defeated  by  taking 
Into  consideration  the  preceding  clause  of  the 
contract.  We  have  been  unable  to  draw  any 
distinction  from  the  language  of  the  contract 
Itself  In  the  gas  produced  from  oil  wells  and 
that  produced  from  wells  producing  gas  only. 

Referring  again  to  the  flrst  clause,  if  we 
accept  the  construction,  contended  for  by 
counsel  for  defendant,  that  the  lessor  was 
only  to  have  gbs  for  domestic  purposes  from 
gas  wells,  and  that  the  remainder  of  the  gas 
from  gas  wrtls,  with  all  gas  from  oil  wells, 
was  to  go  to  the  lessee,  it  will  be  seen  that 
"the  remainder"  of  the  gas  from  gas  wells 
and  the  "gas  from  oil  wells"  were  treated  ex- 
actly alike,  and  under  this  clause  both  were 
to  go  to  the  lessee.  If  the  contract  stopped 
here,  tbe  lessor  would  not  be  entitled  to  any 
comp^isatlon  for  any  gas,  but  It  does  not,  as 
we  have  seen,  and  the  subsequent  clause  per- 
forms the  office  of  a  proviso  and  modifies  the 
flrst  clause  by  providing  that  the  lessee  shall 
compensate  the  lessor  for  gas  marketed  from 
"any  well  producing  gas."  Certainly  an  oil 
well  producing  gas  from  any  stratam  is  a 
"well  producing  gas." 

A  similar  question  was  before  the  Supreme 
Court  of  Kansas  In  the  case  of  Mathes  v. 
Shaw  OU  Co.,  SO  Ean.  181,  101  Pac.  998.  Tbe 
oil  and  gas  lease  under  consideration  in  that 
case  contained  a  clause  to  the  effect  that  If 
gas  were  found  in  any  well  sufficient  to  justi- 
fy saving  and  casing,  the  "lessor  may  have 
enough  for  domestic  purposes,  a^d  the  lessee 
the  remainder."  Immediately  after  this  pro* 
vision  in  the  lease  came  the  following  dause: 

"If,  however,  second  party  shall  use,  market 
or  sell  gas  from  any  well  producing  gas,  it  shall 
pay  therefor  fifty  dollars  per  year  for  and  dur- 
ing the  time  such  gas  shall  be  sold,  marketed  or 
used,  except  for  drilling  or  domestic  use  of  par- 
ties leasing  to  second  parties.** 

In  the  opinion  the  court  said: 

"It  seema  clear  from  the  provisions  of  the 
lease  that  it  contemplated  the  production  of 
both  gaa  and  oil,  and  whether  from  tbe  same  or 
separate  wells  waa  not  considered  material.  In 
either  case  the  parties  would  naturally  expect 
to  receive  the  benefits  due  them  under  the  pro- 
visions of  tbe  lease.  Some  of  the  wells  in  con- 
troversy produced  both  oil  and  gas.  The  de- 
fendant seem  to  understand  that  in  sncb  a 
case  the  well  must  be  regarded  either  as  a  gas 
well  or  an  oil  well,  depending  upon  which  pre- 
dominates. The  district  court,  m  its  findings, 
appears  to  have  taken  the  .same  view.  L'pon 
this  conclusion  a  finding  seems  to  be  predicate*) 
to  the  eEfect  that  if  oil  predominates,  it  is  an  oil 
well,  and  gas  may  be  used  by  the  defendants  for 
their  own  purposes  without  accounting  to  tbe 
lessors  for  any  part  thereof.  It  is  claimed  that 
tbe  defendants  are  liable  for  gas  only  wben 
there  is  a  quantity  sufficient  to  justify  die  ex- 
pense of  saving  it  and  caein^  the  well  for  that 
purpose.  There  is  a  clause  m  the  lease  which, 
standing  alone,  would  apparently  justify  such  a 
conclnsion,  hut  immediately  following  this 
clause,  aad  apparently  for  the  purpose  o£  avoid- 
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ins  Mocb  a  cnutrncdon  and  to  prevent  any 
trontle  or  miBimderstandinf;  as  to  when  a  well 
was  prodndnR  the  stipulated  quantity  of  gas, 
the  further  condition  was  added;  'If,  however, 
second  party  shall  use  market  or  sell  gas  from 
an.v  weu  produciog  gas,  it  ahall  pay,'  etc  Tbla 
indicates  that  gas  snail  be  paid  tor  if  used  by 
the  defendants  for  any  purpose  other  than  for 
drilling,  the  purpose  for  which  the  gaa  is  aaed  by 
the  defendants,  rather  then  the  amount  produc- 
ed by  the  well,  bein;  the  test  as  to  when  rent 
shall  be  paid.  If  the  liability  of  the  defendnnts 
for  gas  used  by  them  depended  upon  the  Quan- 
tity produced  by  the  well,  a  cojitroversy  might 
arise  whenever  the  leasora  insisted  that  there 
was  enough  to  Justify  casing  the  well  for  that 
purpose.  This  provision  obviates  such  trouble 
and  embarrasament,  and  apparently  was  insert- 
ed for  that  purpose.  The  defendants  bave  had 
the  benefit  of  the  lessors'  ^aa,  and  no  good  rea- 
son has  been  shown  why  it  should  not  be  paid 
for.  The  fact  that  this  might  compel  the  de- 
fendants to  pay  rent  for  gas  and  royalty  for 
oil  out  of  the  same  well  does  not  seem  impor- 
tant. The  lessors  should  of  right  have  what  oil 
and  gas  their  premises  produce,  whether  it  is 
taken  £rom  one  well  or  sevaraL" 

[1]  Eren  If  the  laneaage  of  the  agreement 
were  donbtfol  and  snaceptible  of  two  om- 
stmctioiia.  It  would  be  our  doty  to  give  It 
that  construction  which  would  make  it  foir 
and  such  as  prudent  men  would  naturally  ex- 
ecute in  preference  to  one  that  would  make  it 
Inequitable  or  sutdi  as  reaatMiahle  men  would 
not  be  likely  to  enter  into.  Kansas  City 
Bridge  Co.  v.  Lindsay  Bridge  Co.,  supra;  Un- 
ion Trust  Co.  T.  Shelby  Downard  Asphalt  Co., 
supra ;  Blllott  on  Contracts,  vol.  2.  i  1510. 

We  think  the  petition  sufficiently  alleges 
that  the  defendant  Is  taking  the  gas  from 
plaintifTs  property  nnder  the  terma  of  its 
lease  for  which  it  has  not  compensated  him. 
The  petition  may  not  ask  for  an  accounting 
on  the  right  ba^  but  it  Is  unnecessary  for 
us  to  express  an  <^lnlon  at  this  time  on  that 
phase  of  the  case,  since  the  prayer  of  the  pe- 
tition forms  no  part  of  it,  and  relief  may  be 
granted  the  plaintiff  In  accordance  with  the 
facts  stated  In  his  i>etition  rather  than  pur- 
suant to  the  prayer.  Buruham-Hanna-Mun- 
ger  D.  G.  Co.  v.  HUl,  17  N.  M.  347,  128  Pac. 
62;  Smith  t.  Smith,  67  Kan.  841.  73  Pac.  S6; 
WlUoughby  T.  Summers,  162  Pac  200. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  reversed  and  remanded,  with 
directions  to  overrule  the  demurrer.  All  the 
Justices  concur. 


ST.  LOUIS  &  8.  F.  B.  CO.  et  al.  t.  WHITE- 
FIELD  at  aL   (No.  854&) 
(Bupnme  Court  of  Oklahoma.   April  9,  1918. 
Rehearing  Denied  May  7,  1918.) 

(Spllahua  bv  the  Court.} 

1.  JusncEB  or  the  Pb^ce  «=>02,  174(4)  — 
Pleading — ^DKrEHsas— Api^l. 
A  defendant  in  the  jnatice  court  may,  with- 
out filing  pleadings,  iirove  any  defense  be  may 
have  to  plaintiff's  claim,  and,  on  appeal  to  the 
eoanty  court  no  answer  to  the  pleadings  having 
been  filed  in  the  justice  court,  the  same  rule  ap- 
plies. 


2.  JusnoES  or  thb  Peao  4ss>174^  —  Ap- 
peal—Defxksbs. 

A  defendant,  having  filed  no  answer  In  the 
justice  court,  was  enticed  to  malw  any  defense 
it  had  in  the  eoanty  court  without  answer,  and 
had  a  right  to  introduce  proof  showing  that  an 
interstate  shipment  of  live  stock  for  which 
plaintiCF  claimed  damages  moved  under  a  special 
contract,  limiting  its  liability. 

3.  TBIAI.  4=>214— DETENSEB— iRffTBUCnON: 

Where  defendant  in  such  suit  introduced  as 
a  defense  such  contract,  containing  a  provision 
that  "As  a  condition  preeedmt  to  recovery  of 
damages  for  death,  loas,  injury  or  delay  of  the 
live  stock,  that  notice  in  writing  of  his  claim  to 
some  general  officer  of  the  company  or  the  near- 
est station  agent  or  the  agent  at  destination  be- 
fore the  live  atocb,  mingled  with  other  live  stock 
and  witiiin  one  day  after  its  delivery  at  destina- 
tion, and  providing  that  a  failure  to  comply  with 
this  provision  shall  be  a  bar  to  recovery  of  any 
damages  for  loas  or  injury  or  delay,"  it  was  er- 
ror io  the  court  to  fail  to  give  requested  instruc- 
tion covering  this  provision  of  the  contract. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Carter  County; 
Thomas  W.  Cluunpion,  Judge. 

Suit  by  A.  H.  Whltefleld  and  another 
against  the  St  Louis  &  San  Frandaco  Rail- 
road Company,  James  W.  Lnsk,  and  othera, 
receivers,  etc.  Jndgm^t  for  plalntUfs  in 
justice's  court,  and  from  a  judgment  fOr 
plalntUfs  in  the  comity  court  on  appeal,  de- 
fendants bring  error.  Berersed  and  re- 
manded. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  E.  A. 
Klelnschmidt  and  E.  H.  Foster,  both  of  Okla- 
homa City,  for  plaintiffs  in  error.  H.  C. 
Potterf  and  Earl  Q.  Gray,  both  of  Ardmore, 
for  defendants  In  error. 

WEST,  G.  This  was  a  suit  instituted  by 
defendants  In  error  against  plaintlfF  In  error 
in  the  justice  court  of  Carter  county,  Okl., 
to  recover  damages  In  the  sum  of  $180,  on 
account  of  loss  and  injury  and  damage  to 
shipment  of  live  stock  from  Forman,  Ark., 
to  Ardmore,  Okl.  The  parties  will  be  herein- 
after referred  to  as  they  appeared  In  the 
courts  below.  RalntlfFs  In  their  bill  of  par- 
ticulars sued  upon  a  common-law  contract: 
defendants  did  not  file  a  written  answer. 
Plaintiffs  obtained  Judgment,  defendant 
pealed  to  the  county  court,  where  the  cause 
was  tried  to  a  jury  on  Issues  made  In  the 
justice  court,  and  resulted  in  a  judgment 
In  favor  of  plaintiffs,  and  deiteidant  has  per- 
fected Its  appeal. 

[1]  The  only  question  presented  by  the  ap- 
peal is  whether  or  not  the  defendants  under 
the  state  of  the  pleadings  could  prove  that 
the  shipment  moved  under  a  special  contract 
which  contained  a  provision  limiting  Its  lia- 
bility.  Section  5414,  B.  L.  1910,  is  as  follows: 

"BUI  of  Partioulart  to  ie  Filed.  In  all  cases 
before  a  justice,  the  plaintiff,  his  a^ent  or  attor- 
ney, Bball  file  with  such  juatice  a  bill  of  i»artlcu- 
lars  of  his  demand,  and  the  defendant,  if  re- 
quired by  the  plaintiff,  his  agent  or  attorney, 
ahall  file  a  like  bill  of  particulars  if  be  claim  a 
set-off,  and  the  evidence  of  the  trial  shall  be 
confined  to  the  items  set  forth  in  said  bilL" 


»Por  etltttr  easM      same  topic  and  KST-MUUBBB  In  all  Key-Mumbered  DlgesU  and  ladexw 


Digitized  by 


Google 


638 


172  PACIFIC  BEPORTER 


(Okl. 


In  coDStmlng  this  section  this  court.  In 
Western  Union  Telegraph  Co.  v.  HoUls,  28 
Okl.  613,  115  Pac  774,  lays  down  the  fol- 
lowing rule,  as  will  appear  by  the  first  para- 
graph of  the  syllabus,  as  follows: 

"A  defendant  in  a  justice's  court  may,  without 
filing  pleadings,  plead  any  defense  he  may  have 
to  plaintiff's  claim ;  and  on  appeal  to  the  coun- 
ty court,  when  no  answer  or  pleadings  was  filed 
in  the  justice's  court,  the  same  rule  applies." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language: 

"It  is  not  disclosed  from  the  record  that  any 
nleadings  were  filed  in  the  justice  court  by  the 
defendant,  or  that  any  request  that  such  be  done 
was  made.  Judgment  was  rendered  for  the 
plaintiff  in  the  sum  of  $102.  from  which  an  ap- 
peal was  prosecuted  to  the  county  coart,  where 
It  is  recited  that  on  the  15th  day  of  May,  190S, 
defendant  was  permitted  to  file  its  answer,  be- 
ing entitled  'Amended  Answer,'  in  which  it 
is  specifically  pleaded  that  upon  the  back  of  said 
telegram  was  a  printed  condition  under  which 
said  message  was  received  and  transmitted, 
which  was  made  by  William  Brown  for  the 
benefit  of  the  plaintiff,  and  that  said  plaintiff, 
as  w^  as  the  defendant  company,  was  bound 
thereby :  that  in  said  condition  it  was  provided 
that  the  defendant  company  should  not  be  liable 
for  damages  or  statutory  penalties  growing  out 
of  said  contract,  where  uie  claim  is  not  present- 
ed in  writing  within  60  days  after  the  message 
is  filed  with  the  company  for  transmission ;  that 
no  such  claim  was  presented  to  the  defendant 
company  by  said  plaintiff,  or  by  any  one  for 
him,  within  the  specified  time.  If  the  defend- 
ant filed  an  answer  in  the  justice  of  peace  court, 
on  appeal  and  trial  de  novo  in  the  county  court, 
it  will  be  confined  to  the  same  Issues  as  were 
made  and  tried  in  said  court.  Section  4993, 
Wilson's  Bev.  &  Ann.  Stat  190& ;  section  6335, 
Comp.  Laws  Oklahoma  1909 ;  section  4714,  St 
Okl.  Ter.  1893;  section  14,  art.  7,  Const; 
Johnson  v.  Acme  Harvester  Mach.  Co.,  24  Okl. 
469, 103  Pac  638.  The  record  not  so  discloring, 
the  defendant  was  entitied  in  the  county  court 
to  plead  in  said  answer  the  failure  to  present 
said  claim  within  said  60  days.  Wagntaff  v. 
Challis,  29  Kan.  505 :  Denver  M.  &  A.  Ry.  Co. 
V.  Cowgill.  44  Kan.  325,  24  Pac.  475 ;  Stanley 
et  al.  V.  Farmers'  Bank,  17  Kan.  592;  Douglass 
r.  Easter,  32  Kan.  496,  4  Pac.  1034.  See,  also, 
Houston  &  T.  C.  R.  Co.  v.  Lefevre  (Tex.  Civ. 
App.>  40  S.  W.  340 :  HaU  v.  Doyle,  35  Ark. 
445." 

[21  It  would  therefore  appear  that  the  de- 
fendant, having  filed  no  written  answer  In 
justice  court,  was  entitled  to  make  any  de- 
fense it  had  In  county  court  without  an- 
swer, and  had  a  right  to  Introduce  proof 
showing  that  said  shipment  moved  under  a 
special  contract,  which  contained  the  follow- 
ing provision  limiting  Its  liability,  to  wit; 

"13.  As  a  condition  precedent  to  recovery  of 
damages  for  any  deatii,  loss,  injury  or  delay  of 
the  live  stock,  the  shipper  shall  give  notice,  in 
writing,  of  his  claim  to  some  general  officer  of 
the  company,  or  the  nearest  station  agent,  or 
the  Ment  at  destination,  and  before  the  live 
stock  lb  mingled  with  other  live  stock,  and  with- 
in one  day  after  its  delivery  at  destination,  so 
that  the  claim  may  be  properly  and  fully  inves- 
tigated, and  a  failare  to  comply  with  this  condi- 
tion sliall  be  a  bar  to  the  recovery  of  any  dam- 
ages for  such  death,  loss,  injury,  or  delay." 

[8]  It  is  well  settled  that  the  above  and 
foregoing  prorlalon  of  an  Interstate  live 
stock  contract  is  valid  and  binding.  St 


Loula  &  S.  F.  B.  Co.  T.  Zlckafoose,  39  Okl. 
302,  136  Paa  406;  St  Louis  &  S.  F.  R  Co. 
T.  Driggers,  166  Pac,  703,  and  it  necessarily 
follows  that  the  court  was  In  error  in  falling 
to  give  requested  InstmctionB  covering  this 
phase  of  the  case,  and  erred  In  refusing  to 
give  defendants  requested  Instruction  No. 
3,  which  is  as  follows: 

"You  are  diarged,  that  before  you  can  find 
for  the  plaintiff,  you  must  believe  from  a  fair 
preponderance  of  the  testimony  that  the  plain- 
tiffs notified  the  station  agent  at  Ardmore  in 
writing,  before  said  stock  was  mingled  or  mixed 
with  other  cattie,  and  within  one  day  of  tbeir 
delivery  at  Ardmore,  that  they  should  claim 
damages  for  the  cattie  injured;  and,  if  they 
failed  to  give  such  notice,  they  cannot  recover, 
and  your  verdict  shonld  be  for  the  defendants.' 

On  account  of  this  error  of  the  court  It 
necessarUy  follows  that  this  case  should  be 
reversed  and  remanded;  and  It  Is  so  ordered. 

PEB  CnRIABL  Adopted  in  whole. 


DAVIS  T.  STATE  INDUSTRIAL  COMMIS- 
SION et  al.   (No.  8904.) 

(Supreme  Court  of  Oklahoma.  April  23, 19180 

(Syttabua  by  ike  Court.) 

Maoteb  and  Skbvant  «3»417({9— Wobkusn's 
cowpbnsation— appeal— tlub  fob  filino 
Bbibf. 

Where  plaintiff  fails  to  serve  and  file  his 
brief  within  the  time  required  by  rule  5  (171 
Pac.  z),  goveniing  appeals  from  the  State  In- 
dustnal  Commission,  or  witbin  any  extension  of 
time  granted  by  this  court  the  appeal  will  be 
considered  abandoned,  and,  upon  motion,  will  be 
dismissed. 

Appeal  from  State  Industrial  Oommlaslon. 

Proceeding  by  Tom  Davis  under  the  Work- 
men's Compensation  Act  to  obtain  compensa- 
tion for  personal  injury,  opposed  by  the  In- 
dependent Gin  Company,  ant^oycr.  From  an 
order  of  the  "State  Industrial  Oommlssion  dis- 
continuing the  weekly  compensation  thereto- 
fore allowed  plaintiff,  he  appeals.  Appeal 
dismissed. 

E.  Hamilton,  of  Cailckasha,  for  plalntifl. 
J.  S.  Rosa,  of  Oklahoma  Citr>  for  defendants. 

PER  CURIAM.  This  Is  an  appeal  from  an 
order  of  the  State  Industrial  Commission  en- 
tered on  )}  ebmary  26, 1&17,  discontinuing  the 
weekly  compensation  theretofore  allowed 
plaintiff  for  injuries  received  while  In  tbn 
employ  of  the  Independent  Oin  Company,  ot 
Ndly,  Okl.  The  case  was  submitted  to  this 
court  on  May  8, 1917,  but  no  briefs  have  yet 
been  filed  by  plalntUT.  Rule  6  (171  Pac  i) 
of  this  court  requires  that  plaintiff  file  his 
brief  within  ^  days  after  answer  of  defend- 
ant is  filed.  It  clearly  appears  that  the  ap- 
peal has  been  abandoned,  and  the  motion  of 
defendants  to  dismiss  for  failure  to  file  brief 
is  therefore  sustained  and  the  appeal  dis- 
missed. 


#s»For  otiwr  eases  sat  mum  toylo  and  KBT-irnuBBB  la  all  Ksy-Natfbmd  oigssu  wd  ladam 
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CLEVELAND  PETKOLEUM  REFININa 
CO.  et  aL  T.  BONNML   (No.  88640 

(Supieme  Court  of  Oklahoma.  AprQ  23,  1918.) 

(SvJtabitg  &]/  the  Court.) 
Appealakd  Ekbob  <^773(:^— Want  of  Pbos- 

ECUTION — DlSUISSAL. 
Where  pending  an  appeal  in  this  conrt  the 
queatioiis  inTolved  in  the  appeal  become  moot  aa 
between  the  defendant  in  error  and  all  the  plain- 
tiffs in  error,  except  one,  and  where  the  remain- 
luff  plaintiff  in  error  fails  to  file  a  brief,  aa  re- 
quired by  nde  7  of  this  conrt  (165  Pac.  vii), 
and  offers  bo  ezoiue  for  auch  failure,  the  appeal 
will  be  deemed  to  bava  been  abandoned,  and 
wiU  be  diBmisaed  for  want  of  proBecatitm. 

Error  from  District  Court,  Oklahoma 
County;  Edward  Dewes  Oldfield,  Judge. 

Action  between  the  Cleveland  Petroleum 
Beflnlug  Company  and  George  J.  Ames  and 
others  and  W.  M.  Bonner.  Judgment  for  the 
latter,  and  the  fwmer  bring  error.  Dis- 
missed. 

S.  B.  Hastings,  of  Oklahoma  Ci^,  for 
pleintltCs  In  ator.  Wilson,  Tomerlin  &  Bnck- 
holts.  of  OklabMna  City,  for  defendant  in 
error. 


RAINET,  J.  The  petition  In  error  and 
onse-made  were  filed  In  this  court  on  the 
12th  day  of  January,  1017,  and  this  cause 
was  regularly  assigned  for  submission  at  the 
February,  1918,  term  of  this  court.  At  that 
time  no  briefs  had  been  filed  by  any  of  the 
plBlntlffs  in  error,  but  there  was  on  file  de- 
fendant's motion  to  dismiss  the  appeal  as  to 
all  of  the  plaintiffs  In  error  except  George  J. 
Ames,  In  which  motion  It  was  recited  that 
during  the  pendency  of  the  appeal  the  de- 
fendant In  error  and  all  the  plalntlCb  in  er- 
ror  except  George  J.  Ames  had  entered  Into 
an  agreement  whereby  the  defendant  in  error 
released  all  the  plaintiffs  In  error  except  the 
said  George  J.  Ames  from  any  personal  lia- 
bility on  the  judgment  rendered  by  the  trial 
court,  in  ccHiaideration  of  part  payment  of  the 
indebtedness  represented  by  the  Judgment, 
and  other  coOBlderatlons.  It  was  further  re- 
cited that  "nothing  herein  contained  shall  be 
so  construed  aa  to  release  George  J.  Ames 
from  any  Uabillty  whatever."  The  agree- 
ment referred  to  was  atta<Aied  to  and  made 
a  part  of  the  motion. 

On  December  7,  1917,  the  said  George  J. 
Ames  tiled  a  response  to  the  motion  to  dis- 
miss. In  wbitA  he  admitted  tlie  agre»nent 
made  between  the  defendant  and  all  the 
plaintlfrs  In  error,  except  hiauKlf,  and  far- 
ther alleged  that  the  agreement  was  made 
without  bis  knowledge  or  consent,  and  also 
without  the  knowledge  or  consent  of  his  at- 
torney, and 'that  he,  the  said  George  J.  Ames, 
was  desirous  of  urging  his  api)eal  in  this 
court  In  said  response  it  was  further  con- 
tbnded-that  tbe  release  of  part  of  the  plain- , 


tlfEs  in  wror  (vented  In  law  as  a  rtfleaae  of 

all. 

Upon  con8lderati<»i  of  the  matters  contain- 
ed In  the  motion  to  dismiss  and  the  response 
filed  thereto,  this  ctnirt,  on  the  8th  day  of 
January,  1918,  overruled  the  motion  to  dis- 
miss, and  on  March  19, 1918,  the  said  George 
J.  Ames,  as  one  of  the  plaintiffs  in  errw,  was 
given  20  days  within  which  to  file  a  brief. 
This  he  has  not  done,  and  has  offered  no  ex- 
cuse whatever  for  his  failure  to  do  so  in  ccnn- 
pllance  with  the  rales  of  this  oonrt  We  have 
frequently  held  thiat  imder  such  circum- 
stances the  appeti  will  be  presumed  to  have 
been  abandoned.  Hllligoss  t.  Webb  et  aL, 
159  Pac.  291;  Wllcoz  T.  Woottcm,  109  Pac. 

uia 

It  therefore  appears  that,  sines  the  qoes- 
tlons  involved  In  the  appeal  have  become- 
moot  as  between  Uie  defendant  in  error  and 
all  the  plaintiff  In  error,  ezc^  tha  said 
George  J.  Ames,  and  that  he  has  abandoned 
the  appeal,  the  same  should  be,  and  Is  here- 
by, dismissed.   All  the  Justices  concur. 


In  re  BEFEBENDTJM  PETITION  NO.  81 
(Muskogee  Free  Fair  BUI).  (No;  9727.) 

(Suprane  Court  of  Oklahoma.   April  23,  1918.) 

(Syllabiu  bv  the  Court.) 
Statutes  "^SS^  —  RBFEBBBmm  Pbtition  — 

SiGNATUBES— VALIDITY. 
Petition  was  filed  in  the  office  of  the  secre- 
tary of  Btate,  purporting  to  contain  the  signa- 
tures of  16,800  legal  voters  of  the  state,  the  ob- 
ject of  which  was  to  invoke  a  referendum  on 
Senate  BiU  No.  307  (Laws  1917,  c  19).  pursu- 
ant to  Const  art  5,  S  3.  and  Bev.  Laws  1910, 
S  3368  et  seq.  The  petition  so  to  do  required 
the  signatures  of  14,^1  legal  voters  of  the  state, 
together  with  tbe  post  office  address  and  resi- 
dence of  each  oppraite  his  signature,  5,000  of 
which  were  omitted  from  sheets  circulated  at 
points  in  the  state,  far  removed  from  each  oth- 
er, and  the  sheets  sent  to  H.  at  Oklahoma  Ci^, 
who  filled  them  in,  apparently  by  guesswork. 
H^,  that  such  was  not  a  substantial  compli- 
ance with  the  statute,  and  destroyed  the  pre- 
sumption that  said  signatures  were  those  of  le* 
gaily  qualified  electors,  and  hence  the  validity 
of  tbe  petition. 

Appeal  from  KuUng  of  Secretary  of  State; 
J.  L.  Lyon,  Secretary. 

In  the  matter  of  Beferendum  Petition  No. 
31,  State  Question  No.  9S,  Senate  Bill  No. 
307  of  1917  Legislature,  known  fts  the  Musko- 
gee Free  Fair  Bill.  From  a  ruling  of  the 
secretary  of  state  snstainlng  the  validity  of 
tbe  petition,  Charles  A.  Moon,  invtestant, 
aroeal&  Protest  itustalned,  and  ipetllloa 
dismissed. 

Chas.  A.  Moon  and  L.  K.  NelT.  both  of 
Muskogee,  for  plaintiff  in  error. 

TURNBE,  J.  On  April  19,  1917,  J.  H. 
Bverest,  representing  petitioners,  filed  in  the 
office  of  the  secretary  of  state  copy  of  refer- 
endum petition  No.  81,  State  Question  No.  9S ; 
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the  object  of  wWch  was  to  secure  a  referen- 
dam  of  Senate  Bill  No.  307,  being  an  act  of 
the  1917  Leglslatnre  known  as  the  Muskogee 
Free  Fair  BUI,  and  on  June  4, 1917,  followed 
It  up  by  also  filing  therein  pamphlet  petltLona 
purporting  to  be  Edgned  by  16,800  voters  of 
the  state^  asking  a  rote  on  said  bill  at  an 
election  to  be  held  August  6,  1918,  -pursuant 
to  C^mst  art  5,  |  S,  and  Rev.  Laws  1910,  a 
37,  8  8368  et  seq.  On  June  20,  1917,  Chas.  A. 
Moon  duly  protested  against  said  petitkm  on 
certain  grounds  later  to  appear,  and  there- 
after both  sides  appeared  by  their  said  attor- 
neys before  the  secretary,  who  heard  testi- 
mony upon  the  protest  At  the  close  of  all 
tlie  evidence,  after  said  Bverest,  fOr  Umaelf 
and  as  attorney  far  petitioners,  had.  in  effect, 
confessed  the  invalidity  of  the  petition  and 
moved  the  secretary  for  leave  to  withdraw 
the  petition  and  dismiss  the  proceeding,  to 
which  no  objection  was  made  by  opposing 
counsel,  the  secretary  overruled  the  motion, 
sustained  the  validity  of  the  petition,  and 
Protestants  bring  the  proceeding  here,  where 
they  have  filed  briefs,  but  which  petitioners 
have  failed  and  refused  to  do  or  resist  in  any 
manner  a  reversal  of  the  rulings  of  the  secre- 
tary. 

Assailing  the  validity  of  -  the  petition,  the 
evidence  dlsdosea:  That  T.  P.  West,  W.  a 
Ad&ma,  and  14  other  persons  testified  that 
they  were  election  officials  in  different  pre- 
cincts in  Oklahoma  Olty  at  an  election  held 
on  May  8,  1917,  for  the  purpose  of  voting 
bonds  for  the  Oklahoma  City  Fair  Associa- 
tion. That  at  that  election  referendum  peti- 
tions were  kept  on  the  tables  in  the  room 
where  voters  obtained  their  ballots  and  voted. 
That  the  attention  of  each  voter  was  called 
to  the  r^erendum  petition  for  the  purpose  of 
having  him  sign  it  That  the  different  offi- 
cials at  each  precinct  did  this,  and  that  the 
petitions  were  left  on  the  tables  with  the 
election  supplies  at  all  times  during  the  day. 
That  the  witnesses  were  absent  from  the 
room  a  part  of  the  day  and  at  various  times 
engaged  in  their  duties  as  such  offldals,  and, 
therefore,  nnable  to  see  each  signer  sign  his 
name  to  the  petitions.  That  when  the  polls 
closed  some  one  of  the  officials  in  each  pre- 
cinct made  the  affidavits  on  the  back  of 
each  pami^et  as  required  by  law.  Most  of 
these  affidavits  were  made  in  blank  and  filled 
in  afterwards  by  some  person  unknown  to  the 
affiants.  That  the  addresses  of  numerous 
signers  were  filled  In  during  the  day  by 
various  election  offldals  when  their  duties  as 
such  officials  did  not  require  their  time,  and 
other  addresses  were  afterwards  filled  In  by 
some  unknown  party.  Each  of  these  14  wit- 
nesses made  all  of  the  affidavits  to  the  pam- 
phlets in  their  respective  precincts. 

The  evidence  further  discloses  that  the 
witness  Hemphill,  a  resident  of  Oklahoma 
City,  and  an  employ^  of  the  Oklahoma  City 
Fair  Association,  circulated  pamphlet  No. 
0690  only,  and  was  in  charge  of  the  referen- 
dum petltioa;  that  namai  were  aecured  to 


the  s^imrftte  pamphletB  throughout  tbe  state 
and  sent  to  him  in  said  cUy  where  be  kept 
them  until  turned  over  by  him,  after  chew- 
ing same,  to  Mr.  Everest  for  filing ;  that  upcm 
receiving  these  pamphlets^  be  filled  in  <^ 
posite  perhaps  5,000  signatures  tbe  post  otllce 
addresses  of  each  slcner;  that  the  petition 
purported  to  contain  16,800  signers;  tbat  at 
the  last  state  electloa  the  state  candidate 
receiving  the  highest  number  ct  votes  recelT- 
ed  292,416,  making  it  necessary  fbr  the  pefl- 
tion  to  be  signed  by  14,621  voters;  tbat  there 
were  288  duplicate  signatures,  and  tbat  more 
than  2,400  names  were  signed  thereto  at  tbe 
various  eleotlon  precincts  in  Oklalioma  City 
at  the  election  on  May  S,  lAL? ;  that  all  the 
Blgnatnree  thereto  were  obtained  and  the 
affidavits  to  the  pam^ileta  made  In  the  man- 
ner testified  by  the  witness  Adams,  who 
checked  the  names  on  the  petition  with  tbe 
list  of  restored  votm  kept  in  the  (^ce  of 
the  secretary  of  state,' and  that  6,140  of  the 
signatures  were  not  registoed  voters;  that 
he  diei&ed  the  names  of  the  signers  from  fire 
ooonttes  outalde  of  Plttsbnrg  oounty,  and 
those  in  that  county  residing  In  McAlester 
with  the  registration  Usti  kept  In  the  office 
of  tbe  county  <derk  at  those  counties,  and 
thai  the  names  of  8.S12  were  not  registered 
voters;  tbat  the  addresses  of  at  least  0^,000 
of  the  signers  were  written  in  as  stated,  and 
not  in  the  dgner's  presence;  and  that  ad- 
dresses of  signers  from  various  portions  of 
tbe  state  far  removed  are  in  the  same  hand- 
writing. The  witness  Sawyer,  19  years  old, 
lived  at  Qumdler.  He  testified  that  on  June 
1,  1917,  some  man  there  employed  him  to 
drculate  pamphlets  numbered  0116, 0417, 0419, 
0122,  and  0423,  which  be  did,  and  that  tbe 
signatures  he  got  were  signed  In  the  presence 
of  no  one  but  himself ;  that  he  did  not  make 
the  affidavit  to  them,  and  did  not  know  W.  B. 
Vance,  who  did  verify  them,  and  that  the 
man  who  employed  him  to  circulate  the  pam- 
phlets stayed  In  the  bank  while  he  went 
around  town  getting  the  signatures. 

It  Is  contended,  among  other  things,  that 
there  is  no  way  of  determining  whether  each 
of  the  6,000  signers  In  question  was  a  legal 
voter  of  the  state,  and  that  the  circulator 
and  signers  having  omitted  to  state  their  re- 
spective post  office  addresses  and  residence, 
Hemphill  had  no  right,  upon  receiving  these 
pamphlets  sent  by  the  circulators  from  vari- 
ous parts  of  the  state,  to  write  them  therein 
opposite  the  name  of  the  signer,  for  the  rea- 
son that  be  could  not  have  done  so  other  than 
by  guesswork,  and  that  to  do  so  was  not  a 
substantial  compliance  with  the  statute,  and 
destroyed  the  presumption  that  the  signa- 
tures were  those  of  legally  qualified  electors 
of  the  stete,  and  hence  the  validity  of  tbs 
petition.  The  point  Is  well  taken. 
Bev.  Laws  1910,  {  3373,  provides: 
"Each  sheet  of  every  such  petition  conteining 
aignatures  shall  be  verified  on  tbe  back  thereof 
In  substantially  the  following  form  by  the  per- 
son who  circnlated  said  sheet  of  said  petitioa, 
by  his  or  her  affldaTit  thereon  and  aa  a  pan 
thereof: 
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"'State  of  (Mclah(mia,la«. 
County  of    j 

"  'I,  ,  beins  first  diily  sworn,  say:  (Here 

■ban  be  legibl;  written  or  typewritten  the 
names  of  the  signers  bt  the  sheet)  signed  this 
sheet  of  the  forcing  petition,  and  each  of  them 
signed  his  name  thereto  in  my  presence ;  I  be- 
lieve that  each  has  stated  his  name,  post  office 
address  and  residence  correctly,  and  that  each 
signer  is  a  legal  voter  of  the  state  of  Oklahoma 

and  county  of  —  ,  or  of  the  city  of  (as 

the  case  ma^  be).  (Stgaature  and  post  office 
address  of  affiant.)  Subscribed  and  sworn  to  be- 
fore me  this    day  of   ,  A.  D.  19 — . 

(Signature  and  title  of  the  officer  before  whom 
oath  is  made,  and  bis  post  office  address.)'  " 

And  this,  although  Id.  {  3303,  provides: 

"The  procedure  Berein  prescribed  is  not  man- 
datory, but  If  substantially  followed  will  be  suf- 
ficient.  If  the  end  aimed  at  can  be  attained  and 
procedure  shall  be  sustained,  clerical  and  mere 
technical  errors  shall  be  disregarded." 

This  for  the  reason  that  an&i  is  not  a  sub- 
stantial compliance  with  section  3373,  which 
contemplates  that  It  Is  the  duty  of  the  dr- 
culator  of  the  sheets  to  see  that  the  proper 
address  of  the  algnera  Is  placed  on  the  peti- 
tion, and  hence  to  gain  the  Information  at 
the  time  to  enable  hlnj  so  to  do  (State  ei  rel. 
V.  Olcott,  Secy,  of  State,  62  Or.  27T.  125  Pac. 
303),  and  not  to  drculate  It  throughout  vari- 
ous and  far  distant  parts  of  the  state  with 
soch  omitted  and,  after  securing  signatures 
thereto,  to  forward  It  to  another  at  a  central 
point,  far  removed,  and  leave  It  to  him,  pre- 
sumably without  Information  In  the  premises, 
to  Insert  any  address  be  may  clioose,  as  was 
done  here.  Besides,  the  alms  of  the  statute 
requiring  correct  addressee  of  the  signers  Is 
to  mable  a  protestant  of  the  petition  to  trace 
the  signer  for  the  purpose  of  determining  his 
qualification  to  sign  the  petition,  and  when 
this  cannot  be  done,  on  account  of  the  pro- 
cedure adopted  here,  the  statute  is  not  sub- 
stantially compiled  with,  and  the  presump- 
tion that  the  signatures  were  those  of  legally 
qualified  electors  la  prima  fade  destroyed. 

It  follows  the  procedure  complained  of  Is 
not  a  mere  clerical  error,  and  hence  cannot 
be  disregarded,  and  that  the  protest  must  be 
sustained,  and  tbe  petition  dismissed.  It  la  so 
ordovd.  AU  tbe  Juatlcea  concur. 


LINSBT  v.  JEFFERSON.    (No.  8289.) 
(Supreme  Court  of  Oklahoma.    Feb.  12,  19X8. 
Rehearing  Denied  May  7,  1918.) 

(8pllab«s  hv  Court.) 

1.  Masbiaoi  «s»47— Bvidbncs  — Aokkowl- 

EDGMXNT. 

Repeated  acknowledgments  by  a  man,  since 
deceased,  of  nla  marriage  with  a  certain  woman 
constitute  direct  evidence  of  marriage. 

2.  MaBRIAGK   «g=>40(4),    50(1)  — ClBCUMSTAN- 

•nAL  EvioENcv— Pbebuuption. 
Marriage  may  be  proven  by  circumstantial 
evidence,  and  aince  the  presumption  is  in  favor 
of  marriage  and  against  concubinage,  the  fact 
that  a  man  and  woman  have  openly  cohabited 
hither  as  husband  and  wife  for  a  considera- 
ble loLgtb  of  time,  holding  each  other  out  and 
recogniaing  and  treating  Mch  other  as  such  by 


decHarationB,  admissioDs,  or  conduct,  and  are  ac- 
cordingly generally  reputed  to  be  such  among 
their  matives  and  acquaintances  and  those  who 
come  in  contact  with  them,  may  give  rise  to 
a  presumptiou  that  they  have  previously  entered 
into  an  actual  marriage,  althou^  there  may 
be  no  direct  testimony  to  that  effect. 

3.  Uabsxaob  «=»40CU)i  48— RxpuTATioir  and 
oohabitation  —  evidenok  —  bubdbh  ot 
Pboov. 

In  an  action  in  ejectment  the  right  of  the 
plaindff  to  recover  depended  upon  whether  she 
was  the  legitimate  offspring  of  W.  and  A.,  and 
this  question,  in  turn,  depended  upon  whether 
a  certain  rdation  shown  to  exist  betweoi  W. 
and  A.  was  matrimonial  or  meretricioua  To 
support  the  issues  in  ber  behalf,  the  plaintiff 
introduced  in  evidence  certain  declarations  of 
many  friends  and  relatives  of  the  respective 
families  to  the  effect  that  W.  and  A.  openly  lived 
and  cohabited  together  as  husband  and  wife 
for  more  than  a  year  prior  to  the  birth  of  the 
plaintiff,  holding  each  other  out  and  treating 
each  other  as  such  by  repeated  adcnowledg< 
ments  that  they  were  nusband  and  wife;  and 
that  accordingly  W.  and  A.  were  generally  re* 
puted  to  be  husband  and  wife  among  their  rel- 
atives and  acquaintances  and  those  who  came 
in  contact  with  them.  HM,  that  this  evidence, 
W.  and  A.  being  deceased,  was  competent  for 
the  purpose  of  showing  a  valid  marriage  be- 
tween them,  and  suffident  to  require  the  party 
asserting  its  invalidity  to  take  the  burden  of 
proving  it. 

4.  RiVEBSAI.  or  JUDOUXIfT  —  TSCHHIOAL  BB- 
BOBS. 

Section  6005,  Bev.  Laws  1910,  provides: 
"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state 
m  any  case,  dvii  or  (siminal,  on  the  ground  of 
misdirection  of  the  Jury  or  the  improper  admis- 
sion or  rejection  of  evidence,  or  as  to  error  in 
any  matter  of  pleading  or  procedure,  unless.  Id 
the  opinion  of  tbe  court  to  which  application  is 
made,  after  an  examination  of  the  entire  record, 
it  appeara  that  the  error  complained  of  has 
probably  resulted  in  a  miscarriage  of  justice,  or 
constitates  a  substantial  violation  of  a  consti- 
tutional or  statutory  right." 

5.  AfPEU,  AND  Ebbob  «=3ll70(l)— MncAB- 
BIAGB  OF  JUSnCB— VXOLATION  OF  CONSTXTU- 
tlOMAL  AND  StATUTOBT  BiOHT. 

Record  examined,  and  Jield,  that  It  does  not 
appear  that  tbe  error  complained  of  has  proba- 
bly resulted  in  a  miscarriage  of  justice  or  con- 
fititutes  a  aubatantlal  violation  of  any  constitn- 
tiooal  or  statutory  right. 

Error  from  District  Oonrt,  Tulsa  County; 
Conn  Unn,  Jtidge 

Actlcm  by  Senora  JefEerson,  by  Chas.  F. 
Bliss,  her  next  friend,  against  Ulah  D.  Llnaey. 
Judgment  for  plalntUT,  and  defendant  brings 
error.  Affirmed. 

James  H.  Sykes  and  E.  O.  Wilson,  both  of 
Tulsa,  for  plalntlfF  In  error.  Davidson  & 
Williams,  of  Tulsa,  for  defendant  In  error.  • 

KANE,  J.  This  was  an  action,  commenced 
by  Senora  Jefferson,  by  Chas.  F.  Bliss,  her 
next  friend  for  tbe  purpose  of  recovering  pos- 
session of  and  quieting  the  title  to  &  certain 
tract  of  land  situated  in  Tulsa  county.  Up- 
on trial  to  a  Jury  there  was  a  verdict  for  the 
plaintiff,  upon  which  Judgment  was  duly  en- 
tered, to  reverse  which  this  proceeding  In  er- 
ror WHS  commenced. 

Hi  2]  Upon  trial  the  only  question  of  fact 
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iDvolTed  was  whettier  Senora  Jefferson  waa 
the  legitimate  child  of  Walter  Jeffersou,  and 
that  question  turns  upon  whether  Walter 
Jefferson  and  Annie  Jefferson,  xj.6e  Starr,  ad- 
mittedly the  faclier  and  mother  of  the  plain- 
tiff, were  husband  and  wife  at  the  date  of 
her  birth.  Senora  claims  the  laud  In  con- 
troversy by  descent  from  her  grandfather, 
Chesley  Starr,  the  father  of  Auule  Jefferson, 
n^  Starr,  and  it  Is  conceded  that  she  is  en- 
titled to  It  if  the  relation  between  her  father 
and  mother  was  correctly  found  to  be  matri- 
monial, and  not  meretricious,  by  the  trial 
court  Chesley  Starr,  the  grandfather,  Annie 
Starr,  his  daughter,  Walter  Jefferson,  and 
Senora  Jefferson  are  all  Creek  Indians  of  the 
full  blood ;  and  the  contention  of  the  plain- 
tiff in  error,  as  we  understand  it.  Is  that.  In- 
asmuch as  the  evidence  Introduced  at  the 
trial  for  the  purpose  of  establishing  a  valid 
marriage  between  Walter  Jefferson  and  An- 
nie Starr  tended  only  to  show  that  they  were 
married,  If  at  all,  according  to  the  tribal  cus- 
toms of  the  Creek  Indians  sut>sequent  to  the 
abrogntlon  of  such  tribal  custom  marriage^  by 
the  enactment  of  the  Creek  Marriage  Laws, 
which  prohibited  tribal  custom  marriages, 
atld  required  o^emfHUalj  marriages  among  the 
Creek  Tribe  of  Indians,  it  was  not  sufficient  to 
support  the  verdict  and  judgment  rendered 
in  favor  of  the  plaintiff.  The  record  proba- 
bly warrants  the  inference  that  the  trial 
court  was  of  the  optnlcm  that  the  evidence 
adduced  at  the  trial  tended  only  to  establish 
a  marriage  between  Walter  Jefferson  and  An- 
nie Starr  according  to  the  custom  and  usage 
of  the  Creek  Tribe  of  Indians,  and  that  such 
a  marriage  was  valid.  But,  even  if  the  trial 
court  was  In  error  as  to  this  and  submitted 
the  plaintiff's  cause  to  the  Jury  upon  an  er- 
roneous theory,  moref  unfavorable  to  her  than 
a  correct  theory  ui>on  which  she  was  entitled 
to  recover,  it  would  be  no  ground  for  the  re- 
versal of  the  judgment  rendered  in  her  favor. 
The  evidence  <^ered  by  the  plaintiff  for  the 
purpose  of  establishing  her  legitimacy  tended 
to  show  that  about  a  year  prior  to  her  birth 
her  father  and' mother,  both  since  deceased, 
commenced  to  live  together  as  husband  and 
wife  at  the  home  of  her  maternal  grand- 
father, Chesley  Starr;  that  after  this  rela- 
tion commenced  until  the  time  of  the  death  of 
her  mother,  which  occurred  at  the  birth  of 
Senora,  both  Walter  Jefferson  and  Annie 
Jefferson  recognized  and  treated  each  other 
as  husband  and  wife,  by  declarations  and  ad- 
missions to  that  effect,  and  so  they  were  con- 
sidered by  their  friends,  relatives,  and  neigh- 
bors ;  that  upon  the  death  of  Annie  Jefferson, 
Walter,  who  was  present,  took  the  child,  Se- 
nora, to  live  with  his  parents,  where  she  con- 
tinned  to  reside,  always  bearing  the  name  of 
Senora  Jefferson  and  always  being  recogniz- 
ed by  Walter  Jefferson,  his  family  and 
friends  as  the  legitimate  child  of  Waller  and 
Annie  Jeffersou.  That  Walter  Jefferson  caus- 
ed Senora  to  be  enrolled  as  his  daughter  on 
the  CreelE  Bolls  and  in  oonneetliHi  therewith 


made  two  affidavits  at  diflerait  times  in 
which  be  stated  under  oath  that  he  was  the 
husband  of  Annie  Jefferson,  deceased,  and 
that  Senora  was  the  fruit  of  this  union.  At 
the  same  time  and  in  the  same  connection  an 
affidavit  was  also  made  and  filed  by  Lena  J^- 
ferson,  a  midwife,  the  mother  of  Walter,  and 
grandmother  of  Senora,  wherein  she  stated 
under  oath  that  she  attended  Mrs.  Annie  Jef- 
ferson, wife  of  Walter  Jefferson,  as  midwife, 
at  the  birth  of  the  child  Senora,  that  said 
child  Is  now  living  and  Is  named  Senora 
Jefferson.  Much  more  testimony  ct  the  same 
import  was  introduced,  but  this  Is  saCBdent 
for  the  purposes  of  this  opinlcm. 

If  at  the  time  in  question  a  legal  marriage, 
whether  ceremonial  or  otherwise,  could  haVe 
been  consummated  between  Walter  and  Annie 
Jefferson,  this  evidence,  which  is  practically 
uncontradicted,  was  c<mipetent  for  the  pur- 
pose of  proving  such  marriag^.  It  is  well  set- 
tled that,  rei)eated  acknowledgments  by  a 
man,  since  deceased,  of  his  marriage  with  a 
certain  woman,  are  direct  evidence  of  mar- 
riage. Coleman  v.  James,  Ex'r,  et  al.,  169 
Pac.  1064,  recently  handed  down,  but  not  yet 
officially  reported ;  In  re  Comly's  Estate,  185 
Pa.  208,  39  Atl.  890;  8  Bnc  Ev.  475. 

Of  coarse,  the  value  of  declaratl<Hia  of  the 
parties  concerning  marriages  must  always  de- 
pend upon  the  clrcuraiStances  under  which 
they  were  made,  but  when,  as  here,  there  was 
not  only  repeated  oral  acknowledgments  of 
the  status  by  both  parties,  bnt  also  declara- 
tions to  that  effect  made  by  the  man  under 
oath  In  circumstances  of  greatest  delibera- 
tion, such  declarations,  as  we  have  seen,  are 
entitled  to  great  weight.  8  Enc.  Bv.  476; 
Oneenawalt  v.  McEntily,  85  Pa.  3!^. 

It  is  also  well  settled  that  marriage  may 
be  provoi  by  circumstantial  evidence,  and 
that  ^ce  the  presumpti<m  is  In  favor  of 
marriage  and  against  concubinage,  the  fact 
that  a  man  and  woman  have  openly  otriiablt- 
ed  together  as  husband  and  wife  for  a  con- 
siderable length  of  time,  holding  each  other 
out  and  recognizing  and  treating  each  other 
as  such  by  declarations,  admissions,  or  con- 
duct, and  are  accordingly  generally  reputed 
to  be  such  among  their  relatives  and  ac- 
quaintances and  those  who  come  In  contact 
with  them,  may  give  rise  to  a  presumption 
that  they  have  previously  entered  into  an  ac- 
tual marriage,  although  there  may  be  no  di- 
rect testimony  to  that  effect. 

Therefore,  in  the  case  at  bar,  as  we  have 
seen,  the  verdict  of  the  jury  and  judgment 
entered  there<»i  by  the  trial  court  is  not  only 
supported  by  circumstantial  evidence,  but 
also  by  direct  evidence  consisting  of  the  re- 
peated acknowledgmeuts  of  both  parties  and 
actcnowledgments  by  the  man  made  in  the 
most  solemn  and  formal  manner  possible. 
Now,  in  making  these  acknowledgments  ot 
marriage  we  do  not  understand  ttiat  Walter 
Jefferson,  or  Annie  Jeffersmi,  stated  to  any 
one  that  they  were  joined  together  by  tiie 
ceremonial  marriage  required  by  the  CreA 
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Marriage  Laws,  or  according  to  the  Cre^ 
custom  and  usage  gormilng  niarrtages  In  tbe 
Creek  Nation  prior  to  the  enactment  of  such 
laws,  or  according  to  the  common  law,  or  any 
other  form  of  marriage.  Th^  merely  ac- 
kix»wled^  that  they  were  husband  and  wife, 
as  the  man  did  In  tbe  affidavits  filed  before 
the  I>awes  Commissions,  as  follows: 

"I  am  the  lawful  husband  of  Annie  Jefferson, 
who  U  a  citizen  by  blood  of  the  Greek  Nation ; 
that  a  female  child  was  bom  to  me  on  the  31st 
day  of  July,  1903;  that  said  child  has  been 
named  Soiora  JdEenon,  and  ia  now  liTing." . 

These  acknowledgmmts  and  tbe  other  erl- 
dence  adverted  to,  wUch  is  practically  un- 
contradicted, b^ng  competent  to  iHroTe  a  val- 
id'marriage  between  Walter  Jefferson  and 
Annte  Starr,  the  manner  of  Its  Bolemnicathm 
Is  unimportant  Hie  plaintiff  bavlz^  produc- 
ed both  direct  and  circumstantial  evidence 
tending  to  show  a  valid  marriage  betwerai 
her  father  and  motbo-,  tbe  law  requires  tbe 
party  who  asserts  Its  illegality  to  take  the 
burden  of  pEDvlng  It  Chancey  v.  Whlnnery, 
47  Okl.  272,  147  Pac.  1036;  Crlckett  v.  Har- 
din, 159  Pac.  277,  not  yet  (rfBdally  rq^rted. 

[S,  4]  In  our  Judgment,  the  defendant  here- 
in has  txnnpletely  failed  to  sustain  this  bur- 
den. Upon  the  whole  record  we  are  satisfied 
the  judgment  rendered  Is  In  aocnd  wltb 
right  and  Justice.  Section  6006,  Rev.  Laws 
OU.  1910,  provides  that: 

"No  jadgment  shall  be  set  aside  or  new  trial 
granted  by  anv  appellate  court  of  this  state  in 
any  case,  civil  or  crimbial,  on  the  ground  of 
misdirection  of  the  jnry  or  the  improper  ad- 
mission or  rejection  of  eridemce.  or  as  to  error 
in  any  matter  of  pleading  or  procedure,  unless, 
in  the  opinion  of  tbe  court  to  which  applica- 
tion is  made,  after  an  examination  of  the  en- 
tire record,  it  appeara  that  the  error  complain- 
ed of  has  probably  resulted  In  a  miscarrli^e  of 
justice,  or  constitutes  a  substantial  violation  of 
a  constltottonal  or  statutory  right" 


fendant  of  the  nature  of  the  action  against 

him  and  the  kind  of  jadgment  that  will  be  ren- 
dered. Nor  is  it  necesaary,  the  action  not  being 
lor  the  recovery  of  money  only,  to  indorse  on 
the  writ  the  amount  for  which,  with  interest, 
judgment  will  be  taken  if  the  defendant  fail  to 
SSS'^SJio  Jfo^Iowing  Horton  v.  Hahies,  23  Okl. 
878,  102  Pac.  121. 

Error  from  District  Court,  Rogers  County; 
W.  J.  Campbell,  Judge. 

Suit  by  C.  H.  Brown  against  Jesse  B.  Burr, 
C.  B.  Uttlefleld,  and  others,  wltb  answer 
and  cross-petitions  by  the  other  d^radanta. 
Judgment  for  plaintiff  and  to  favor  of  the 
cross-petitioners,  and  defendant  C.  B.  Little- 
field  moved  to  vacate  and  set  aside  the  Judg- 
ment, and  from  an  order  overruling  his  mo- 
tion be  brings  errw.  Affirmed. 

Adams  ft  Wills,  of  Claremore,  for  plain- 
tiff In  error.  O.  B.  Holtiendorft  and  P.  W. 
Holtaoidorfr.  both  of  daremore^  tor  def^- 
ants  to  error. 


[II  After  a  carefol  examination  of  the  ea- 
tire  record,  it  does  not  appear  that  tbe  error 
complatoed  of  bas  iffobably  resulted  to  a  mis- 
carriage ttf  Justice  or  constitutes  a  substantial 
Isolation  of  any  constitutional  or  stetutory 
provision. 

EV>r  tbe  reasons  stated,  the  Judgment  of  the 
coort  below  is  affirmed.  All  the  Justices  con- 
cur. 


LI^TTLEFIELD  v.  BROWN  et  aL  (No.  8629.) 
(Supreme  Court  of  Oklahoma.   April  23,  1018.) 

(Bultcbua  hy  the  Court.) 

1.  Pbockss  «s»68— Service  of  Obioinal  Sum- 
uoNs— Ehrmnv- FiuNo  of  OBoss-fBTinioiT. 

When  the  original  summons  la  served,  tbe 
defendants  are  in  court  for  every  purpose  con- 
nected with  the  action,  and  the  defendants  serv- 
ed are  bonnd  to  take  notice  of  tbe  ffUng  of  a 
crom-petition  by  a  codefcndant. 

2.  MoBTGAGss  «=»440  —  Foreclosure  Sctit- 
Summons  —  Statute  —  Indoesemert  on 
Writ. 

Rev.  Laws  1910,  8  4700,  does  not  require 
the  sammons  in  a  foreclosure  suit  where  per- 
sonal service  haa  been  had,  to  advise  the  de- 


TURNER,  J.    On  December  le,  1915,  de- 
fendant iQ  error  O.  H.  Brown  sued  Jesse  E. 
Burr  to  recover  upon  a  promissory  note  exe- 
cuted by  said  Burr  to  Gum  Bros,  and  to  fore- 
close a  mortgage  on  certain  lands  described 
to  secure  the  same.   Plalntifr  alleged  that  be 
was  the  owner  and  holder  of  said  note  and 
mortgage  in  due  course;  that  tbe  same  was 
due  and  unpaid,  and  asked  that  the  same  be 
declared  a  first  Hen  on  the  premises  and  that 
the  same  be  forecloeed.   Plaintiff  further  al- 
lied that  plaintiff  In  error  C.  B.  Llttle- 
fleid  and  defendants  to  error  J.  Z.  Hogan, 
Kansas  Wholesale  Grocery  Company,  OL  F. 
Oodbey,  First  National  Bank  of  Claremore, 
Kerfoot-MIUer  &  Co.,  Julia  Clements,  state  of 
Oklahoma,  Lin  C.  McConnell,  Chas.  R.  Ward, 
M.  H.  Gordon,  and  Joe  Wicks  claimed  some 
title  or  toterest  in  the  property,  and  asked 
that  they  be  required  to  appear  and  set  up 
their  toterests,  If  any  they  had.  Personal 
service  of  summons  was  had  upon  all  defend- 
ants save  and  exe^t  J.  Z.  Hogan,  Kansas 
Wholesale  Grocery  Company,  Kerfoot-MlUer 
&  Co.,  state  of  Oklahoma,  and  Lin  C.  McCon- 
nell. Defendants  to  error  McConnell,  Gordon. 
Godbey,  First  National  Bank  of  Claremore, 
and  Kansas  Wholesale  Grocery  Company, 
and  the  state  of  Oklahoma  ex  rel.  £.  M.  Qal- 
laher,  county  attorney  of  Wagoner  county, 
appeared  and  filed  their  separate  answers 
and  cross-petitions,  to  effect,  that  each  had 
a  Uen  upon  said  property  superior  to  plato- 
tlff's,  and  asked  that  the  same  be  foreclosed 
and  that  tbe  land  be  sold  to  satisfy  the  same. 
Plaintiff  in  error,  C.  B.  Uttlefield,  and  de- 
fendants in  error  Jesse  E.  Burr,  Julia  Clem- 
ents, Joe  Wicks,  and  Chas.  R.  Ward  made 
default.   Kerfoot-Miller  &  Co.  and  J.  Z.  Ho- 
gan appeared  and  filed  disclaimers. 

No  notice  or  process  was  served  upon 
plaintiff  to  error  of  the  filtog  of  said  cross- 
petitions.  The  cause  proceeded  to  trial  upon 
the  issues  thus  joined,  and  Judgment  was 
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rendered  In  ^vw  of  plaintiff  and  In  favor 
of  the  crosB-petitloners  establUdilng  their 
liens  on  the  premises  and  ordering  the  prop- 
erty sold  to  satisfy  the  same.  Thereafter 
plaintiff  In  error  appeared  and  filed  his  mo- 
tion to  vacate  and  set  aside  said  judgment 
In  so  far  as  the  same  attempted  to  adjudge 
and  determine  the  rights  between  blm  and 
his  snld  codefendanta,  which  said  motion, 
upon  hearing,  was  overruled.  From  the  or- 
der overruling  the  motion  to  vacate,  plain- 
tiff in  error  prosecutes  this  appeal,  and  for 
reversal  contends  that  the  Jadgment  was  void, 
because  rendered  against  him  by  default 
without  service  of  summons  or  notice  of  any 
kind  gtvoi  him  of  the  filing  of  said  cross-pe- 
titions by  his  codefendants. 

(1]  This  question  has  not  been  directly 
passed  upon  by  this  court  ^e  authorities 
are  somewhat  In  conflict  upon  the  propost- 
Ucm.  Our  statute  nowhere  provide*  for  serv- 
ice of  summons  on  all  parties  interested  up- 
tm  the  filing  of  an  answer  and  croes-peUtlon, 
and  we  are  of  (pinion  that,  where  a  party 
to  an  action  Is  parsonally  served  with  sum- 
mons, he  is  in  court  for  every  purpose  con- 
nected with  the  action,  and  bound  to  take 
notice  of  all  proceedings  that  follow.  This 
is  the  rule  announced  by  the  Supreme  Court 
of  Kansas,  from  which  our  Code  of  Civil 
Procedure  was  adopted.  In  Jones  v.  Stao- 
dlterd  et  al.,  eo  Kan.  513,  77  Pac.  271,  the 
court  said: 

"Mary  P.  Jones  and  her  codefendant,  T.  B. 
Jones,  were  duly  serred  with  summooB  io  the 
Bait  brought  by  the  Wisconsin  Planing  Mill 
Company  to  forecloae  its  Hen.  They  were  bound 
to  take  notice  of  the  croa»-petitlon  of  Hiram 
Holt,  filed  thereafter.  In  which  be  asked  for 
and  obtained  a  decree  for  the  forccloeure  of  his 
mortgage  and  an  order  of  sale  of  the  property 
in  controversy.  In  Kimball  and  Others  v.  Con- 
nor, Starks  and  Otiiers.  3  Kan.  414,  It  was 
said:  'When  the  original  snimnons  Is  served 
the  defendants  are  in  court  for  overy  purpose 
connected  with  the  action,  and  the  defendants 
•erved  are  bound  to  take  notice  of  every  step 
taken  therein.'  In  Curnr  v.  Janickt^  48  Kan. 
168,  29  Pac.  319>  it  was  held  that  when  a  party 
has  been  properly  served  with  summons  he 
must  take  notice  of  an  answer  and  cross-peti- 
tion filed  by  a  defendant  who  was  made  a  party 
to  the  action  after  the  anawer^ay  named  in  the 
snmmoni." 

In  Shellabarger  v.  Sezsmlth,  80  Kan.  630, 
103  Pac.  902,  in  the  syllabus  the  court  said: 

"In  8  morteage  foreclosure  suit  judgment  was 
taken  by  default  against  the  mortgagor,  who 
was  served  personally.  At  the  same  time  it 
appeared  that  a  person  claiming  an  Interest  in 
the  land  had  been  omitted,  and  an  order  was  in- 
cluded in  the  foreclosure  decree  allowing  him 
to  be  maie  a  party.  The  petition  was  amend- 
ed and  he  was  duly  served.  He  answered  set- 
ting up  -a  second  mortgage  given  by  the  de- 
fauting  defendant,  and  prayed  a  personal  judg- 
ment against  him,  which  In  due  time  was  ot- 
tered without  further  notice  or  appearance. 
Held,  the  defendant  in  default  was  bound  to 
take  notice  of  the  proceedlnga  and  the  judgmoit 
against  him  is  not  void." 

To  the  same  effect,  see  Tjiwson  v.  Rush, 
80  Kan.  262,  101  Pac.  1009. 
In  an  action  to  forecloae  a  in(«tgase,  the 


statute  (Rev.  Jawk  1910,  |  4691)  makes  It 
the  duty  of  the  court  to  require  Qiat  every 
person  daiming  an  Interest  in  the  property 
be  made  a  par^  to  tbb  action,  to  the  end 
that  all  rights  respecting  such  pn^wty  may 
be  adjudicated,  thereby  preventing  a  mnl- 
tipUdty  of  suits.  Blanshard  v.  Schwarta. 
7  (m.  23.  54  Pac  SOS.  Plaintiff  in  error 
made  no  effort  to  determine  why  he  was 
made  a  party  to  the  action  brought  by  Brown 
to  foreclose  his  mortgage  on  the  pn^erty  in- 
volved ;  neither  did  he  attempt  to  assert 
any  lien  or  claim  whidi  he  mlgtit  have  had 
upon  the  pr<^rty.  Had  he  made  the  slight- 
est Investlgatloii,  he  would  have  discovered 
that  plaintiff  was  attempting  to  foreclose  a 
mortgage  upon  property  upon  which,  be  al- 
leges, he  holds  a  mortgage,  and  he  would 
have  been  given  an  opportunity  to  assert 
any  claim  he  might  have  had  on  the  j^rop- 
erty.  But  instead  he  preferred  not  to  do  so, 
and,  after  Judgment  had  been  entered  against 
him  by  default,  he  filed  bis  motion  to  vacate 
for  certain  reasons  heretofore  stated.  Tbe 
Judgments  rendered  on  the  cross-petitions 
were  not  void  for  failure  to  serve  plaintiff  In 
error  with  notice  of  the  filing  of  said  cross- 
petitions  by  his  codefendanta,  and  the  eonrt 
did  not  err  in  so  holding.  A.  majority  of  the 
states  wherein  a  contrary  rule  has  been  an- 
nounced by  the  courts  have  statutes  requlr* 
ing  the  service  of  notice  of  the  filing  of  a 
cross-petition.   But  we  have  no  such  statute. 

Plaintiff  In  error  relies  upon  the  case  of 
GrlfQo  et  el.  v.  Jones  et  aL,  46  Okl.  305.  147 
Pac.  1024,  as  supporting  his  contention  that 
service  of  summons  upon  a  cross-petition  Is 
necessary.  That  was  an  action  brought  by 
Jaraes  K.  Jones,  administrator,  against  A. 
S.  Griffin  and  Chas.  A.  Sandals  to  recover 
upon  certain  promissory  notes  and  to  fore- 
close a  mortgage.  Service  by  publication 
was  attempted  to  be  had  upon  Qriffin  and 
Sandals.  Defendant  Sterling  Oil  Company 
was  duly  served,  but  did  not  appear.  De- 
fendants Prlck-Ried  Supply  Cfunpany  and 
James  Taylor  appeared  and  filed  their  an- 
swers and  cross-petitions.  No  service  of 
summons  or  notice  was  given  defendants 
Griffin  and  Sandals  of  the  filing  of  said 
cross-petitions,  and  they  did  not  appear. 
Upon  a  trial,  the  court  rendered  personal 
Judgment  against  them  for  the  respective 
amounts  prayed  for  in  the  iKtltion  and  cross- 
petitions.  It  appears  that  the  court  ren- 
dered Judgment  on  two  notes  past-due  and 
also  on  eighteen  notes  not  due.  and  ordered 
the  property  sold  to  satisfy  said  Jadgmenta. 
On  the  day  the  case  was  called  for  trial, 
plaintiff  filed  an  amended  petition,  setting 
up  four  additional  causes  of  acUon  upon 
notra  which  had  matured  idnce  tbe  flllng  ot 
the  original  petition.  After  the  expiration 
of  the  term  of  court,  GrllBn  and  Sandals 
and  Sterling  Oil  Oompany  appeared  and  fll- 
,  ed  their  motion  to  vacate  said  Judgment  for 
certain  Jurisdictional  and  ncnjuriadlctional 
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reasons,  which  motion  was  ovemilpd  and  an 
appeal  taken  to  this  court.  Tn  an  opinion 
hy  Mr.  Justice  pRlddle,  we  held  that  the  serv- 
ice of  suramoas  attempted  to  be  had  upon  de- 
fendant Griffin  and  f^andals  was  void  for 
the  reason  the  affidavit  for  publication  was 
Told,  and  for  that  reason  the  judfcment 
against  them  was  likewise  void  for  want  of 
jurisdiction.  We  further  held  the  Judj^ment 
void  for  the  reason  that  the  petition  did  not 
state  a  cause  of  action  upon  eighteen  notes 
yet  Immatured,  and  in  reversing  the  judg- 
ment, said: 

"Wp  arc  of  opinion  that  the  petition  failed 
to  statfi  a  reuse  of  action  as  to  all  the  notes, 
exrppt  the  firtit  two  noteR  sued  on.  amounting 
to  $1,784.90,  and,  had  plaintiff  taken  a  sepa- 
rate judgment  for  tfais  amount,  tbat  part  of  the 
judgment  would  bp  affirmed.  But.  in  that  thpse 
two  causes  of  action  and  the  fourth  additional 
cause  of  action  were  included  in  the  judgmPnt, 
it  is  necessary  to  reverse  the  entire  judgment." 

We  further  held  that  the  filing  of  said 
amended  petition  declaring  on  additional 
notc<:  due  since  the  filing  of  the  original  pe- 
tition, without  notice  to  defendants,  was 
such  an  irregularity  as  to  require  a  vacation 
at  said  judgment,  and  In  passing.  Bald; 

"There  is  no  contention  that  any  appearance 
was  made,  so  far  as  relates  to  the  cross-petitifHis 
or  the  judgments  rendered  thereon ;  neither  is 
It  contended  that  there  was  any  summons  serv- 
ed or  notice  of  any  kind  ^ven  to  defendants  on 
said  cross-petitions." 

Btit  we  do  not  think  the  question  here  mi- 
der  consideration  was  either  presented  or 
passed  upon  In  the  above  case.  The  sum- 
mons which  was  served  upon  plaintiff  In  er- 
ror In  the  trial  court  recites: 

"If  the  defendant  fails  to  appear,  judgment 
will  be  taken  for  the  sum  of  J198.43,  with  inter- 
efit  at  the  rate  of  10  per  cent,  jier  annum,  pay- 
able annnally  from  the  15th  day  of  December, 
1015.  fSO  attorney's  fee.  and  costs  of  suit." 

121  Judgment  waa  rendered  tm  approxi- 
mately $4,000.  nalntlff  In  error  contends 
fluit  under  Bev.  Laws  1910.  S  4705,  tbe  court 
waa  without  Jurisdictkm  to  render  a  Judg- 
ment for  a  greater  amount  than  that  Indors- 
ed on  tibe  summons.  TbSa  contention  Is 
without  merit.  In  Horton  t.  Haines  et  aL, 
23  Obi.  878,  102  Pac.  121,  in  tbe  syUabus  we 
held: 

"That  part  of  section  4260.  Wilson's  Rev.  & 
Ann.  St.  1003,  which  provides  that  the  sum- 
mong  shall  be  'directed  to  the  sheriff  of  the 
eoonty,  and  command  him  to  notify  the  defend- 
ant or  defendants,  named  therein,  that  he  or 
they  have  been  sned.  and  must  answer  the  pe- 
tition filed  by  the  plaintiff,  giving  his  name,  at 
a  time  stated  therein,  or  the  petition  will  be 
taken  as  true  and  judgment  rendered  accord- 
infly ;  and  where  the  action  is  on  contract  for 
tbe  recovery  of  money  only,  there  nhall  be  in- 
dorsed on  the  writ  the  amount,  to  be  furnished 
in  the  priecipe,  for  which,  with  interest,  judg- 
ment will  be  taken,  if  the  defendant  fail  to 
answer.  If  the  defendant  fail  to  appear,  judg- 
ment shall  not  be  rendered  for  a  larger  amount 
and  tbe  costs' — does  not  require  the  summons  in 
a  foreclosure  suit,  where  personal  service  has 
been  had.  to  advise  the  defendant  of  the  na- 
ture of  the  action  against  him  and  the  kind  of 


Judgment  that  will  be  rendered.  Nor  Is  It  nec- 
essary, tbe  action  not  being  for  the  recovery  of 
mosey  only,  to  indorse  on  tbe  writ  the  amount 
for  which,  with  interest,  judgment  wilt  be  tak- 
en If  the  defendant  fail  to  answer." 

Finding  no  error  requiring  a  reversal,  ths 
Judgment  of  the  trial  court  Is  afflrmod.  All 
the  Justices  concur. 


EWING  V.  RICHVALE  LAND  CO.  et  al. 
(Civ.  1841.) 

(District  Coart  of  Appeal,  Third  District,  Cali- 
fornia. April  24,  1918.  Rehearing  Denied 
by  Supreme  Court  June  20,  1918.) 
MOBTGAOBS  ^»560(3)— DEFICUNCT  Jt'DGUENT 
— AUTBOBITT  OF  CLEBK. 
In  an  action  on  notes  secured  by  mortgage, 
prayer  being  for  foreclosure  and  deficiency  judg- 
ment, a  distinct  adjudication  and  judgment 
against  defendant  in  a  sum  named  Is  equivalent 
to  judgment  that  defendant  is  personally  liable 
to  plaintiff  for  amount  found  to  be  due,  and  suf- 
ficient to  authorize  clerk,  after  commis.sIoner'a 
return  showing  deficiency,  to  enter  deficiency 
judgment  under  Code  Olv.  Proc.  |  726,  provid- 
ing that  if  It  appears  from  tbe  commis^mier's 
report  that  the  proceeds  are  insufficient  and  a 
ba]  lance  still  remains  due,  judgment  must  then 
be  docketed  by  the  clerk  in  the  manner  provided 
"against  the  defendant  or  defendants  personal- 
ly liable  for  tbe  debt" 

Appeal  from  Superior  Court,  Butte  County: 
H.  D.  Gregory,  Judge. 

Action  by  Samuel  Ewlng  against  tbe  Rich- 
vale  Land  Company  and  others.  From  a  de- 
ficiency Judgment  entered  for  plaintiff  by  the 
clerk  of  court,  defendant  named  appeals.  Af- 
firmed. 

See,  also,  167  Pac.  876. 
-  J.  Oscar  Goldst^n,  of  Cblco,  for  appellant 
James  A.  UcOr^r,  of  OronvUle,  and  Karl  C. 
Partrld^,  ot  San  Frandsco,  for  respondeut 

CHIPMAN,  P.  J.  This  la  an  appeal  by  de- 
fendant Rlchvale  Land  Company  from  a  de- 
ficiency Judgment  entered  by  the  cletk  of  the 
superior  court  on  the  coming  in  of  the  com- 
missioner's return  Id  an  action  to  foreclose 
a  mortgage  executed  by  appellant  to  plaintiff. 

It  Is  alleged  in  the  comiilalnt  in  the  action 
that  the  defendant  company  executed  and  de- 
livered to  plaintiff  two  certain  promissory 
notes  each  for  *4,503;  that  plaintiff  Is  the 
owner  and  holder  oC  said  promissory  notes, 
neither  of  which  nor  any  part  thereof  except 
certain  interest  on  one  of  said  notes  has  been 
paid;  that  to  secure  paymerit  of  said  notes 
defendant  company  executed  and  delivered 
to  plaintiff  its  mortgage  on  certain  describ- 
ed laud,  describing  It,  which  was  duly  ac- 
knowledged and  recorded;  that  defendant 
Jones  claims  some  interest  In  said  linul,  but 
that  such  interest  is  subordinate  to  said 
mortgage;  that  by  the  terms  of  said  mort- 
gage a  reasonable  attorney's  fee  was  allowed 
for  the  fore<dosure.  should  foreclosure  be- 
come necessary.  Upon  the  foregoing  aver- 
ments tlie  prayer  of  the  complaint  Is  that 
plaintiff  have  "Judgment  against  defendant 


^»F9e  otber  cases  sw  aam«  toide  and  KBT-NUMBBR  la  all  Key-Nombared  DigasU  and  IndezM 


Digitized  by 


646  172  PACIFIC 

(lilchvale  Land  Company)  In  the  aiim  of," 
stating  the  amount  of  each  note  together 
with  Interest  thereon  for  attoniey's  fees  lu 
the  sum  of  $1,000;  that  "said  mortgage  be 
foreclosed,  and  that  each  of  said  defend- 
ants and  all  persons  claiming  under  them, 
or  either  of  them,  may  be  foreclosed  of 
all  right  *  •  •  and  that  the  usual  de- 
cree may  be  made  •  •  •  for  the  sale  of 
said  mortgaged  premises  by  the  sheriff 
•  •  •  or  by  a  commissioner  to  be  ap- 
pointed by  said  court,  and  that  the  proceeds 
of  said  sale  may  be  applied  to  the  payment  of 
raid  note.  Interest,  attorney's  fee,  and  costs 
of  suit  and  sale";  that  each  of  said  defend- 
ants and  all  purchasers  subsequent  to  the 
execution  of  said  mortgage  be  foreclosed  of 
aU,  etc.,  "and  that  plaintiff  may  have  Judg- 
ment and  execution  against  tlie  defendant 
Rlchrale  Land  Cwnpanj-,  a  corporation,  for 
any  deficiency  which  may  remain  after  ap- 
plying all  the  proceeds  of  the  sale  of  said 
prcverty  pn^>erly  applicable  to  the  satis- 
faction of  the  aald  Judgment";  tliat  plain- 
tiff may  become  the  purchaser  at  such  sale. 
The  rights  of  defendant  Jonea  axe  not  in- 
volved, and  he  does  not  appeal.  The  an- 
swer of  defendant  Bichvale  Land  Company 
admits  all  the  averments  of  the  complaint  ex- 
cept as  to  attorney's  fees,  and  as  to  that 
the  denial  la  that  $1,000  is  a  reasonable 
fee.  The  cause  came  on  for  trial  December 
21,  1016.  and  a  minute  order  was  made 
which  stated,  among  other  things: 

"Matter  submitted  to  the  court,  and  the  court 
orders  that  a  decree  be  entered  for  the  plain- 
tiff of  foreclosure  and  counael  fees  at  $50ft" 

On  the  25th  day  of  February,  1916,  the  court 
made  and  entered  Its  decree.  It  is  entitled, 
"I>ecree  of  Forecloau<re,"  recites  that  the 
cause  came  on  to  he  heard  December  21,  1915, 
both  oral  and  documentary  evidence  was  sub- 
mitted, and  "the  court  now  finds  the  follow- 
ing facts":  That  defendant  Illchvale  Land 
Company  is  a  corporation  duly  organized; 
that  It  executed  and  delivered  to  plaintiff  the 
promissory  notes  set  out  in  the  complaint, 
and  "that  the  plaintiff  ever  since  has  been 
and  still  is  the  owner  and  holder  of  snld 
promissory  notes,  and  that  neither  the  sum 
mentioned  therein,  or  any  part  thereof,  has 
ever  been  paid,"  nor  any  Interest  except  as 
stated;  that  defendant  Rlchvale  Land  Ooni- 
pany  executed  the  mortgage  mentioned  in  the 
complaint  to  secure  payment  of  said  notes 
and  described  the  property  mortgaged;  that 
said  mortgage  provided  for  the  payment  of 
a  reasonable  attorney's  fee,  which  is  found  to 
be  $600  (the  finding  as  to  defendant  Jones  Is 
immaterial).  The  findings  of  fact  here  end. 
It  is  then  stated: 

"It  is  hereby  ordered,  adjudged,  and  decreed 
that  a  judgment  be  entered  against  the  defend- 
ant Ricbvide  Land  Company  in  the  Bum  of  $4.- 
980,  with  interCBt  at  the  rate  of  10  per  cent, 
per  annum  from  the  let  day  of  March,  1914. 
and  for  the  sum  nf  $4.51)3.  with  Interest  at  the 
rate  of  6  per  cent,  per  annum  frnm  the  1st  day 
of  March;  1913.  to  the  1st  day  of  March,  1915^ 
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and  at  the  rate  of  10  per  cent  per- annum  from 
the  Ist  day  of  March.  1915.  For  attorney's 
fees  in  the  sum  of  $500  and  for  all  costs  of  suit 
and  aale." 

It  is  further  stated: 

"That  said  mortgage  be  forecl(w>d,  and  that 
said  defendant  Kiehvale  Land  Company,  a  cor- 
poration, be  foreclosed  of  all  right,  claim,  or 
equity  uf  redemption  of  its  interest  in  said 
mortgaged  premises,  or  any  part  thereof,  and 
that  John  Myers  be,  and  he  is  hereby,  appoint- 
ed a  commissioner  to  conduct  said  sale  and 
apply  the  proceeds  thereof  to  the  payment  of 
said  notes,  iotorest,  attorney's  fees,  and  costs 
of  suit  and  sale,  and  that  l:efore  qualifying  as 
such  comuiittsioner,  the  said  John  Myers  gives 
a  bond  in  the  sum  of  $100." 

lbs  commissioner  duly  made  return  of  his 
proceedings,  from  whicii  it  aiqwored  ttuu 
there  was  a  defidoicy  of  $8,617.80  after  dis- 
posing of  the  proceeds  of  the  sale  in  acconi- 
auce  with  the  decree.  Tb»  clerk  made  the 
following  entrj'  in  judgmeiM  doc^t: 

"Judgment  for  deficiency  of  $6^617.30  as 

shown  by  cummissioner's  return  of  sale." 

It  will  appear  from  the  foregoing  that 
the  findings  of  fact  are  a  part  of  the  decree, 
and  that  no  conclusions  of  law  as  such  are 
stated.  In  the  paragraph,  immediately  fol- 
lowing what  purport  to  be  findings  of  fact, 
:  is  the  order  and  decree.  There  Is  no  provi- 
sion in  the  decree  for  entering  a  deficiency 
Judgment. 

It  is  upon  this  condition  of  the  record  that 
appellant  makes  the  following  contentions: 
"(1)  Section  726,  Code  of  Civil  Procedure, 
providing  for  foreclosure  of  mortgages  of  real- 
ty, does  not  give  the  clerk  power  to  docket  a 
deficienc}-  judgment  unless  a  judgment  is  en- 
tered adjudicating  the  defendant  personallj'  lia- 
ble for  the  debt.  (2)  The  mere  recital,  pre- 
ceding the  judgmpnt,  or  as  contained  in  the 
judgment  and  decree  of  the  court,  that  judg- 
ment be  entered  against  defendant  Kicbvale 
Land  Company  In  the  amount  of  the  debt  sued 
for,  with  mterest,  costs,  and  counsel  feet>.  is 
not  the  entry  of  a  judgment  that  defendant 
Kicbvale  Land  Company  is  persooally  lial>le 
for  the  debt,  or  permitting  a  defioiemy  judg- 
ment to  be  docketed  by  the  clerk  against  them." 

The  provision  of  section  71f(i  touchtug  the 

question  hare  is  as  follows: 

"If  it  appear  from  the  sheriff's  return,  or 
from  the  commissioner's  report,  that  the  pro- 
ceeds are  insufHcient,  and  a  balance  still  re- 
I  mains  due.  judgment  must  then  be  dodceted 
by  the  clerk  in  tlie  manner  provided  in  this 
code  for  such  balance  against  the  defendant  m 
defendants  personally  liable  for  the  debt,  and 
it  becomes  a  lien  on  the  real  estate  of  such 
judgment  debtor,  as  in  other  cases  in  whkrit 
execution  may  be  issued." 

It  is  undoubtedly  true  and  the  cases  all 
so  bold,  that  the  deficiency  judgment  contem- 
plated by  section  TM  can  only  be  docketed 
by  the  clerk  "against  the  defendant  or  de- 
fendants i>ersonally  liable  for  the  debt"  for 
such  Is  the  express  language  of  the  statute. 
Scamman  v.  Bouslett,  118  Cal.  93,  50  Pac. 
272,  62  Am.  St  Kep.  220;  Herd  v.  Tuohi".  13a 
Cal.  55,  65  Pac.  139;  and  among  the  earlier 
cases  may  be  cited  Comierals  v.  GeneUa,  2! 
Cal.  116;  Levtston  v.  Swan,  33  Cal.  480.  In 
the  case  last  cited  the  court  stated  what  Is 
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stfll  true,  for  the  forty-sixth  section  of  tbe 
Practice  Act  was  substantially  the  same  so 
far  as  concerned  the  deficiency  Judgment,  as 
Is  section  726  as  we  now  have  It.  The  court 
speaking  of  the  Judgment  In  a  foreclosure 
case,  said: 

"All  that  it  need  or  should  contain  Is  a 
statement  of  the  amoont  due  tbe  plaintiff  a  des- 
ignation of  the  defendants  who  are  personally 
liable  for  tbe  paymeut  of  tbe  debt,  and  a  di- 
rection that  the  mortgaged  premises,  or  so 
much  thereof  as  may  be  necessary,  be  sold 
according  to  law  and  the  proceeds  applied  to 
the  payment  of  tbe  expenses  of  the  sale,  tbe 
cost  of  the  action,  and  the  debt.  Nothing  fur- 
ther is  required.  All  else  is  ministerial,  and  is 
expressly  regulated  by  tbe  statute,  which  is  not 
made  clearer  or  more  binding  by  being  copied  | 
into  the  judgment.  •  •  •  Cnder  our  system, 
the  sheriff  is  furnished  with  a  certified  cupy  of 
the  judgment.  Armed  with  this  process,  he 
proceeds  to  sell  tbe  mortgaged  property  in  the 
mode  and  manner,  and  at  the  place*  designated 
in  the  Practice  Act  for  the  sale  of  real  estate 
under  jndicial  process,  and  makes  a  return  of 
his  proceedings  as  in  the  case  of  an  execntios 
upon  a  money  jadgment  If  it  appears  from 
his  return  that  the  amonnt  due  the  plaintiff 
baa  not  been  fully  paid  by  tbe  sale,  the  clerk 
then  dockets  the  judgment,  for  the  balance  due, 
against  those  defendants  named  in  tbe  judg- 
ment as  b^g  personally  liable  for  the  payment 
of  the  debt,  without  any  order  from  the  court." 

Herd  v.  Tnohy,  133  Cal.  55,  65  Pac.  13»,  is 
relied  on  by  appellant.  That  was  a  foreclo- 
sure case  In  which  tbe  defendant  recovered 
Judgment  against  tbe  plaintiff  for  the  fore- 
closure of  a  mortgage.  It  was  stated  by  the 
court  in  its  opinion: 

"In  tbe  jud^ent  as  originally  entered,  there 
was  no  adjudication  that  the  plaintiS  was  per- 
sonally liable,  or  provision  for  a  deficiency  judg- 
ment apdnst  him." 

On  an  ex  parte  application  of  defendant's 
attom^s,  the  Judgment  was  amended  by  add- 
ing thereto  a  paragraph,  adjudging  the  plain- 
tiff to  be  rersonally  liable  on  the  mortgage, 
and  that  on  the  commissioner's  return  of  the 
sale,  deficiency  judgment  should  be  docketed 
against  him ;  and  accordingly  sodi  a  Judg- 
ment was  docketed  against  blm.  This  action 
was  brought  to  obtain  relief  against  this 
judgment  as  amended  and  the  deficiency  Judg- 
mmt  entered  thereon,  and  resulted  in  a 
Judgment  for  plaintiff.  In  effect  canceling 
both  judgments.  The  appeal  was  from  this 
Judgment.  Among  other  points,  appellant 
urged: 

"That  the  complaint  does  not  purport  to  set 
forth  all  of  the  original  decree,  and  non  constat 
that  it  was  not  sufficient  to  autlioriae  *  •  • 
a  deficiency  judgment" 

Said  the  court: 

"As  to  the  second  point,  the  complaint  pur- 
porta  to  set  out  the  whole  judgment,  but  in 
fact,  as  appears  from  the  findingn,  does  not 
do  so.  But  the  omitted  portions  contain  no  I 
provision  for  a  deficiency  judgment:  nor  is 
there  any  adjudication  that  the  plaiutiiF,  then 
defendant  was  personally  liable,  unless,  as 
claimed  by  the  appellant,  the  following  recital 
may  be  bo  construed,  vis. :  'That  the  interest  on 
said  note  to  November  SO,  181)5,  has  been  paid; 
that  no  other  •  •  •  part  of  said  note,  prin- 
<-ipal,  or  interest  has  been  paid,  and  there  is 
now  due  and  owing  to  the  plaintiff  from  the 


defendants  John  Herd.  Jr..  and  B.  linder  on 
said  note  the  sum  of  $91,101.86,  etc.,  and  that 
the  said  defendants  John  Herd,  Jr.,  and  R. 
Linder  are  personally  liable  •  •  •  for  said 
sums  so  found  due  from  them  to  plaintiff  as 
aforesaid.'  But  this  ia  merely  tbe  recital  of  a 
fact  preceding  the  actual  judgment,  and  cannot 
be  regarded  as  an  adjudication  of  personal  lia- 
bility; which  alone  could  authorise  tbe  clerk  to 
docket  a  Judgment  for  deficiency" — ditsng  cases. 

In  that  case  it  will  be  observed  that  there 
was  found  as  fact  what  amounted  to  a  lia- 
bility on  the  part  of  defendants  Herd  and 
Linder,  but  the  finding  was  not  followed  by 
an  adjudication  of  personal  liability.  In  the 
present  case  the  complaint  set  out  the  indebt- 
edness and  called  for  a  deficiency  Judgment. 
The  answer  admitted  the  averments  of  the 
complaint.  The  court  In  its  findings  found 
the  amount  due  on  the  promissory  notes  to 
plaintiff  from  defendant  Rlcbvale  I>and  Com- 
pany, and  that  no  part  thereof  had  been  paid, 
except  certain  interest  on  one  of  the  notes. 
Upon  the  findings  the  court  entered  Judgment 
against  the  defendant  Rlchvale  Land  Compa- 
ny in  the  sum  so  found  to  be  due  plaintiff. 
Herein  lies  the  Important  feature  distinguish- 
ing it  from  the  case  of  Herd  v.  Tuohy  relied 
upon  by  defendant.  In  that  case  the  recital 
was  but  a  finding  of  tact,  and  was  not  fol- 
lowed up,  as  was  done  In  the  present  case, 
by  an  adjudication  and  Judgment,  It  was 
not  necessary  that  the  Judgment  should  In 
express  terms  state  that  defendant  Hlchvale 
Land  Company  is  pers<«ially  liable  for  the 
debt.  It  is  sufficient  If  from  the  findings 
and  Judgment  such  fact  clearly  appears. 
Judge  Sanderstm  in  Levlstou  v.  Swan,  supra, 
pointed  out  all  that  the  Judgment  need  con- 
tain. "All  else,"  he  said,  "Is  ministerial,  and 
Is  expressly  regulated  by  the  statute,  which 
is  not  made  clearer  •  •  •  by  being  cop- 
led  into  the  Judgment."  See  Hooper  v.  Mc- 
Jjade,  1  Cal.  App.  733,  739,  82  Pac.  1116.  In 
MacNeil  v.  Ward,  2  CaL  Unrep.  Cas.  174,  tne 
court  said: 

"The  judgment  in  this  case  is  not  amenabTa 
to  tbe  critidsra  of  counsel  for  appellant,  that 
it  is  erroneous  because  there  Is  no  direction  in 
it  that  a  judgment  be  docketed  for  deficiency. 
In  this  respect  it  [the  judgment]  accords  with 
Leviston  v.  Swan,  33  Cal.  480,  where  the  ques- 
tion is  considered  and  correctly  determined. 
The  only  point  in  which  tbe  judgment  seems 
to  be  defective  is  in  not  expressv  adjudging 
that  *   •  •  Ward  Is  personally  liable  to  the 

filaintiff  for  the  money  found  to  be  due.  Tbl» 
B  Inferentially  d(»e." 

The  court  directed  that  on  the  going  down 
of  the  remittitur,  the  Judgment  he  amended, 
"inserting  words  remedying  this  defect,  and, 
as  thus  modified  the  Judgment  will  stand  af- 
1  firmed."  The  record  of  the  case  does  not  give 
the  form  of  the  Judgment,  and  it  may  not 
have,  except  as  tne  court  said,  "inferential- 
ly" adjudged  that  Ward  was  liable  for  the 
debt.  Here  there  is  a  distinct  adjudication 
and  Judgment  "against  the  defendant  Rich- 
vale  Land  Company  in  the  sum  of,"  etc.  It 
seems  to  us  that  this  is  the  equivalent  of 
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saying  tliat  defendant  BldiTale  Land  Compa- 
ny Is  personally  llaUe  to  the  plaintiff  for  the 
money  found  to  be  due,  and  is  suffldCTt  By 
no  possibility  conid  there  hare  been  a  lia- 
bility other  than  by  defendant  company.  The 
statute  does  not  prescribe  the  form  of  the 
Judgmoit  All  Oiat  it  requires  la  that  it 
shall  appear  from  the  Judgment  that  the  de- 
fendant Is  personally  liable  for  the  debt,  and 
we  think  that  this  may  appear  without  In  ex- 
press terms  adjudging  the  defendant  to  be 
personally  liable.  Laugnage  used  which  un- 
mistakably means  this  should  be  held  to  be, 
and  we  think  Is,  snffldent. 
The  judgment  Is  aflirmed. 

We  concur:  HART.  J.;  BURNSyTT,  J. 


THOMAS  V.  FEEBLER. 
(Supreme  Court  of  Oregon.    Juoe  11,  1918.) 

1.  Fbavds,  Statute  of  €=>150(3)— Pleadino 
—Demubbbr— Leases— Validity. 

A  complaint  alleglug  an  ofal  contract  on 
June  10th  to  remodel  a  building,  and  on  comple- 
tion of  changes  to  lease  to  defendant  for  one 
year,  and  that  on  August  16th  a  lease  for  one 
year  in  accordance  with  the  agreement  was  made 
operative  by  giving  and  taking  pussession,  was 
not  demurrable  as  pleading  an  invalid  contract 
under  L.  O.  L.  S  oOS,  subd.  6,  making  void  a 
lease  for  a  period  longer  than  one  year. 

2.  Appeal  and  Ebbob  ^907(3)  —  Pbesump- 
xio^fs— Finding  of  Coubt. 

The  findings  of  &ct  by  the  trial  court  sit- 
ting without  a  jury  being  equivalent  to  a  ver- 
dict, the  court  on  appeal  must,  in  the  absence 
of  bill  of  exceptions,  presume  that  there  waa 
endence  to  support. them. 

3.  Pleading  ^5>22— Redunoanct. 

Where  complaint  alleged  oral  contract  on 
June  16th  to  remodel  building,  and  on  comple- 
tion of  changes  to  lease  to  defendant  for  one 
year,  and  that  on  August  15th  a  lease  for  one 
year  in  accordance  with  the  agreement  waa 
made  operative  by  giving  and  taking  ppBsession, 
the  allegations  aa  to  the  contract  ot  June  16th 
were  unnecessary  and  redundant. 

Department  'l.  Ai^>eal  from  Circuit  Court, 
Multnomah  County;  J.  P.  Kavanaugb,  Judge. 

Action  by  H.  G.  Thomas  ag&lnst  T.  G. 
Feebler.  Judgment  for  plaintiff,  and  defoid- 
ant  ai^>eals.  Affirmed. 

The  parties  agree  that  the  plaintiff  Is  the 
owner  of  the  storeroom  and  premises  In  ques- 
tion. The  complaint  narrates  an  oral  agree- 
ment made  on  June  16,  1914,  to  tbe  effect 
that  the  plaintiff  was  to  make  certain  cbaug- 
es  in  the  premises,  fitting  them  for  the  de- 
fendant's use,  and  that  in  pursuance  there- 
of the  alterations  were  made.  Then  comes 
this  averment: 

"That  on  said  15th  day  of  August.  1914, 
plaintiEF  leased,  let  and  demised  to  the  defend- 
ant, and  defendant  leased,  occupied  and  entered 
into  the  possession  of  said  premises  for  a 
period  of  one  year  all  in  acoordance  with  said 
agreement  of  June  16,  1014,  and  defendant 
agreed  to  pay  to  the  plaintiff  during  said  period 
of  one  year  the  said  sum  of  $540,  In  install- 
ments of  not  less  than  $40  each." 

This  Is  followed  by  the  statement  to  the 
effect  that  the  defendant  paid  $405  on  ac- 


count of  the  rent  reserved,  and  without  the 
consent  of  the  plaintiff  abandoned  the  prem* 
Ises  on  May  16,  1915;  that  from  that  time 
to  June  30,  191!^  no  one  paid  the  rent ;  that 
at  the  latter  date  the  plaintiff  succeeded  In 
getting  a  new  tenant  who  took  possession 
and  reqtalned  there  and  iiald  the  rent  dur- 
ing the  rest  at  the  term.  There  is  another 
statement  that  iffior  to  the  defendant's  tak- 
ing irassession  plaintiff  importuned  htan  to 
execute  a  written  lease  for  Oib  one-year 
term,  but  the  latter  pnt  him  off,  dalmtng 
"that  his  word  was  as  good  as  his  bond." 

A  general  demurrer  to  the  complaint  was 
overruled.  Sxcept  as  stated  at  the  outset, 
the  answer  traversed  all  the  avennentH  of 
the  complaint.  One  affirmative  defiense  is 
that  the  defendant  occupied  under  a  month 
to  month  lepse,  and  paid  for  the  full  time  of 
his  occuiHincy.  A  second  is  that  after  the 
defendant  r«uoved  from  the  prranlses  the 
plaintiff  accepted  from  him  in  full  aettlemeut 
of  the  claim  arising  out  of  the  occupancy  of 
the  pn^erty  a  certain  stove  of  the  value  of 
$16 ;  and,  lastly,  that  the  alleged  oral  agree- 
ment of  June  10^  1914,  was  <me  which  waa 
not  to  be  performed  within  a  year  trom  that 
date,  and  consequently  is  v^d  under  the 
statute  of  frauds.  Otherwise  than  as  stated 
in  the  complaint  the  reply  Joins  Issue  upon 
the  answer. 

After  a  trial  without  a  Jury,  tbe  coort 
made  flndlnge  of  fact  and  ooneluslona  of  taw 
substantlaUy  In  consonance  with  the  all^- 
tlons  of  the  complaint  and  against  the  con* 
tentlona  of  the  answer.  Judgment  was  ren- 
dered upon  them  in  favor  ot  the  plalntU^ 
and  the  defendant  appeals. 

OUver  M.  Hlckey,  of  Portland  (Frank  H. 
Swope,  of  Portland,  on  the  brief),  for  appel- 
lant W.  B.  Shively,  of  Porttand,  for  re- 
spondeat. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  There  is  nothing  before  us  as 
data  for  a  decision  except  the  pleadings, 
findings  of  fact,  and  conclusions  of  law,  and 
the  resultant  Judgment,  to  which  alone  we 
are  confined  in  our  luvestlgatlons,  as  there  Is 
DO  bill  of  exceptions.  The  argument  has 
taken  the  form  of  a  debate  upon  the  suffl- 
dency  of  the  complaint.  The  defendant  con- 
tends that  it  Is  disclosed  that  tbe  agreement 
was  made  on  June  16tb,  and  was  not  ttr  be 
performed  within  a  year,  and  that  its  being 
oral  makes  it  void  under  the  statute  of 
frauds.  L.  O.  U  |  808.  subd.  1.  Thla  con- 
tention, however,  is  fallacious,  tor  the  com- 
plaint directly  alleges  that  a  lease  was  made 
by  the  parties  oa  August  15th  for  one  year; 
that  under  it  the  defendant  took  possession 
of  the  property  aud  agreed  to  pay  for  the 
term  $540  In  installments  of  not  less  than 
$46  each.  The  contract  embodied  in  tbia 
statement  of  the  complaint  Is  valid,  for  the 
statute  of  frauds  declares  void  only  "an 
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agreement  for  the  leasing,  for  a  longer  pe- 
riod than  one  year,  or  for  the  sale  of  real 
property,  or  ot  any  Interest  therein."  L.  O. 
L.  §  808,  subd.  6. 

IJ,  9]  The  findings  of  fact  In  a  trial  by  the 
conrt  are  equivalent  to  a  verdict,  and  in  the 
absence  of  any  bill  of  exceptions  we  must 
presume  that  there  was  evidence  before  the 
conrt  competent  to  prove  the  quoted  allega- 
tlm,  and  the  verdict  therefore  cannot  be 
disturbed.  The  averroents  of  the  complaint 
as  to  the  preliminary  bargaining  were  un- 
necessary and  might  have  been  left  out  If 
they  had  been  attacked  as  redundant  In- 
stead of  Irxelerant  and  Immaterial,  it  would 
have  been  proper  to  strike  them  from  the 
pleading. 

In  Whit©  V.  Holland,  17  Or.  3,  3  Pac.  578, 
dted  by  the  defendant,  It  appeared  by  the 
record  that  the  lease  relied  upon  was  ac- 
tually made  on  January  20th  for  one  year, 
to  commence  March  Ist  thereafter.  The 
whole  agreement  was  made  at  the  earlier 
date.  No  subsequent  stipulation  was  counted 
upon,  and  hence  as  this  was  oral  and  not  to 
be  performed  within  one  year  the  court  waa 
right  in  declaring  It  void.  In  Decheoliach 
V.  Rlma,  45  Or.  500,  77  Pac.  301,  78  Pac.  666, 
the  latter  had  bought  out  a  previous  tenant 
of  the  plaintiff  with  the  expectation  of  secur- 
ing a  new  lease  from  the  landlord  for  a  term 
of  three  years,  but  without  taking  any  writ- 
ing from  any  (me  to  that  effect  After  he 
had  come  Into  possession  aa  subtenant,  with- 


out any  lease  from  the  owner  of  the  property, 
Bima  sought  to  defend  an  action  of  forcible 
entry  and  detainer  on  an  alleged  oral  prom- 
ise of  Decheubach  to  make  such  a  lease.  The 
substance  of  the  ruling  was  that  he  had  no 
competent  evidence  to  sustain  such  a  plead- 
ing, as  there  was  no  writing  embodying  the 
contract  alleged.  Bowman  v.  Wade,  54  Or. 
347.  103  Pac.  72,  was  a  case  In  which  the 
plaintiff  soufeht  to  recover  money  loaned  on 
an  oral  agreement  to  the  effect  that  it  should 
be  paid  In  three  years,  with  Interest  at  10 
per  cent  The  court  held  that  the  recovery 
could  not  be  had  upon  such  a  contract,  be- 
cause it  was  not  In  writing,  and  could  not 
he  performed  In  one  year.  A  recovery  of  the 
money,  with  Interest  at  6  per  cent.,  was  per- 
mitted, however,  upon  the  Implied  contract 
deduced  from  the  facts  stated  in  the  plead- 
ing, as  for  money  had  and  received.  These 
cases  cited  by  the  defendant  are  not  by  the 
mark  In  the  present  juncture. 

The  essence  of  the  complaint  Is  found  In 
the  allegation  of  a  verbal  lease  of  August  1, 
1914,  made  for  one  year.  Despite  the  sur- 
plusage, there  Is  enough  in  the  pleading  to 
authorize  a  recovery.  There  Is  no  basis  up- 
on which  to  challenge  the  findings  of  fact. 
The  conclusion  of  law  to  be  drawn  from 
those  findings  is  correct,  and  Judgment  must 
be  affirmed. 

BEAN,  BENSON,  and  HARRIS,  JJ.,  con- 
cur. 
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STATE  T.  THOMAS.   (No.  14632.) 
(Supreme  Court  of  Washington.   June  17,  IMS.) 

1.  FoBWEBY  <3=>26 — Indictment  and  Ikfob- 
MATioN  ®=»60— Inform ATios—SuFFiciKNCT. 

An  information  charging  forgery  under  Rem. 
Code,  8  2583,  setting  forth  the  instrument, 
Btatine  that  it  was  forged  with  intent  to  defraud, 
IB  sumcient  under  Const  art  1,  S  22,  requiring 
the  nature  and  cause  of  the  accusation  to  be 
stated,  and  Rem.  Code,  f  2055,  atfbd.  2,  requir- 
ing a  statement  of  facts  in  ordinary  and  con- 
cise language. 

2.  Indictment  and  Infobmation  ®=>101 — In- 
formation—Sufficiency— Designation  OF 
Pebson  Defbauded. 

In  view  of  Rem.  Code,  8  2303.  subd.  6,  mak- 
ing it  unnecessary  to  aver  an  intent  to  defraud 
any  particular  person,  and  section  2292,  pro- 
viding that  whenever  an  intent  to  defraud  )b  an 
element  of  an  offense,  it  is  sufficient  if  the  tes- 
timony shows  that  there  was  an  intent  to  de- 
fraud any  person,  an  information  charging  for- 
gery Deed  not  name  the  person  intended  to  be 
defrauded,  notwithstanding  sectitm  2057,  requir- 
ing the  particular  circumstanees  of  the  crime  to 
be  charged,  section  2065,  subd.  6,  requiring  a 
concise  statement  of  the  facts,  and  subdivision 
7,  requiring  the  act  to  be  stated  with  certainty. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

George  Thomas  was  convicted  of  forgery 
of  a  check,  and  he  appeals.  Affirmed. 

John  T.  Casey,  of  Seattle,  for  appellant 
Alfred  H.  Lundln  and  Frank  P.  Helsell,  both 
of  Seattle,  for  the  State. 

CHADWICK,  J.  Appellant  was  charged 
upon  the  following  Information: 

"He,  said  George  Thomas,  in  the  county  of 
King,  state  of  Washington,  on  or  about  the 
22d  day  of  March,  A.  D.  1917,  with  intent  to 
defraud,  did  then  and  there  willfully,  unlawfully, 
and  feloniously  forge  a  certain  written  instru- 
ment, to  wit,  a  check,  in  the  words  and  figures 
following,  to  wit;  'No.  122.  Seattle,  Wash., 
Mar.  22,  11*17.  To  the  SeatUe  Branch  The 
Canadian   Itank   of  Commerce   19-18:  I'ay 

George  Thomas  $16.00  or  order  Fifteen 

Dollars  100  Dollars.    A.  C.  I'aul'— said 

written  instrument  then  and  there  being  a  re- 
quest for  the  payment  of  money.  Contrary  to 
the  statute  in  such  case  made  and  pronded 
and  against  the  peace  and  dignity  of  the  state 
of  Washington." 

He  appeals  from  a  judgment  of  conviction, 
contending  that  the  Information  does  not 
charge  a  crime  In  that  It  does  not  state  the 
nature  and  the  cause  of  the  accusation  as  is 
required  under  section  22,  art.  1,  of  the  Con- 
stitution, and  that  It  does  not  state  the  facts 
In  ordinary  and  concise  language  so  that  a 
person  of  common  understanding  may  know 
what  Is  Intended  as  required  by  subdivision ; 
2,  S  2055,  Item.  CoAe,  and  that  It  does  not 
confonn  to  and  that  It  Is  not  sufficient  un- 
der section  2057  and  subdlTlslons  6  and  7  of 
«ection  2065,  Rem.  Code.  In  that  It  does  not 
state  the  name  of  the  person  Intended  to  be 
defrauded. 

[1]  It  is  a  settled  rule  of  law  that  the 
crime  of  forgery  may  be  charged  by  setting 
forth  the  Instrument  saying  that  It  is  forged  J 


and  with  Intent  to  defraud.  Section  2583, 
Rem.  Code;  12  Ruling  Case  Law.  p.  164;  e 
Enc.  of  Pleading  &  Practice,  p.  CHSS;  11 
Standard  Enc.  of  Procedure,  1142. 

[2]  It  is  also  held  almost  without  ccmtra- 
dtctlon  In  the  cases  that  it  la  unnecessary 
to  name  the  particular  person  intended  to 
be  defrauded.  It  is  provided  In  section  2303 
of  Rem.  Code,  subd.  6,  "tliat  It  is  not  neces- 
sary to  aver  or  prove  an  Intent  to  defraud 
any  inrttcular  person,"  and  in  section  2292 
that  whenever  an  intent  to  d^and  Is  an 
el^ent  of  an  offense  charged  It  Is  suffidoit 
to  sustain  a  conviction  if  the  testimony 
shows  that  there  was  "an  Intent  to  defraud 
any  person,  association,  body  politic,  or  cor- 
porate whatsoever."  See  State  v.-  Pilling, 
53  Wash.  404,  460,  102  Pac.  230,  132  Am.  St. 
Bep.  1080. 

There  being  no  statement  of  fact  we 
are  bound  to  as<q]nie  tbat  the  proof  disclosed 
an  intent  to  defraud  some  particular  person, 
association,  body  politic  or  corporate. 

We  find  no  error,  and  the  judgment  is 
affirmed. 

MAIN,  C.  J.,  and  HQLCOMB,  MOUNT, 
and  FULLERTON,  JJ.,  concur. 


UNION'  STATE  BANK  OF  SHAWNEE  etaL 
V.  MUELLER  et  al.    (No.  8431.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  19ia 
Rehearing  Denied  May  7,  1918.) 

/'Si/?7a6«»  by  the  Court.) 

1.  Receivbbs  ^=».%(1)  —  Appointicent  —  No- 
tice TO  Advebse  Party. 

Where  the  petition  for  appointment  of  a 
receiver  fails  to  state  facts  sufficient  to  show 
that  the  delay  which  would  result  in  giving  no- 
tice of  the  application  to  the  adverse  party 
would  defeat  petitioner's  rights  or  result  in  in- 
jury to  him,  it  is  error  for  the  court  to  appoint 
a  receiver  without  notice. 

2.  Receivebs  *=3o(.S)  —  Appointment  wrra- 
out  Notice— Waives. 

Where  after  a  receiver  is  appointed  with- 
out notice,  the  defendants  filed  motion  to  vacate 
and  amended  motion  to  vacate  the  appointment 
and  also  filed  answers  to  the  merits  and  the  is- 
sue upon  tbe  motion  to  vacate  and  amended  mo- 
tion to  vacate  is  tried  and  both  sides  are  given 
ample  opportunity  of  presenting  fully  their  evi- 
dence and  such  evidence  is  presented,  the  error 
in  making  the  appcaatmeat  without  notice  is 
waived. 

3.  Cobpobations  «=>5Q3(6)  —  Rkceivbbs  — 
('"ounds  —  misuanaqbuent  of  cobfoka- 
Tion. 

v>  iiere  tbe  prt^rty  of  a  corporation  ia  be- 
ing mismauaged  or  is  in  danger  of  being  lost  to 
the  stockholders  through  mismanagement,  collu- 
sion, or  fraud  of  its  officers  and  directors,  a 
court  of  equity  has  the  inherent  power  to  ap- 
point a  receiver  for  the  property  of  such  cor- 
poration, and  to  require  Its  officers  to  make  an 
accounting  upon  petition  of  the  mioority  itock- 
bolders  therefor. 

Error  from  District  Court.  Tulsa  County; 

Conn  Linn,  Judge. 
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Action  by  C.  C.  Mueller  and  others  against 
tbe  Arkansas  River  Bed  Oil  &  Gas  Company 
and  others  for  the  appointment  of  a  receiv- 
er. From  the  denial  of  their  motion  to  va- 
cate the  appointment  of  the  receiver  the 
Union  State  Bank  of  Shawnee  and  others 
brln^  error.  Affirmed. 

Aby  &  Tncker,  of  Tulsa,  and  Abernathy  & 
Howell,  of  Shawnee,  for  plaintiffs  in  error, 
Horace  Speed,  of  Tulsa,  for  defendants  In 
error. 

HABDY,  J.  G.  C.  Mueller  and  others 
rommencad  an  action  In  the  district  court  of 
Tulsa  county  against  the  Arkansas  Biver 
Bed  Oil  &  Gaa  Company  and  others  as  de- 
fendants, tor  the  appointment  of  a  receiver 
of  certain  property  alleged  to  belong  to  the 
Arkansas  Blver  Bed  Oil  &  Gas  Company, 
upon  wbldi  petition,  and  without  notice  of 
any  kind  or  character  to  any  of  the  defend- 
ants, the  court  <m  March  18, 1016,  apjMlnted 
a  receiver  as  prayed,  who  thereiqwn  gave 
bond  and  took  possession  of  the  property. 
Tbe  defHidants  who  prosecute  this  proceed- 
ing filed  motion  and  amended  moUon  to 
vacate  the  appointment  of  said  receiver,  and 
also  filed  answers  in  said  cause,  and  at  a 
hearing  had  on  said  motl(m  and  amended 
motion  to  vacate  offered  evidence  In  support 
thereof,  upon  which  hearing  the  court  over- 
raled  said  rootiffli  and  refused  to  Tacate  tiie 
appointment  theretofore  made,  from  which 
action  of  the  court  this  proceeding  is  prose- 
cuted. 

[1]  It  is  first  urged  that  the  action  <si  the 
court  In  appointing  tbe  receiver  wltiiout  no- 
tice, without  evidence  and  upon  a  petition 
verified  only  on  informatlfni  and  belief,  was 
erroneous.  The  petition  failed  to  state  facts 
suflldent  to  show  that  the  delay  which 
would  result  In  giving  notice  of  the  applica- 
tion to  the  adverse  party  would  defeat  peti- 
tioners* rU^t  or  result  In  injury,  and  under 
ducb  drcumstanees  It  was  error  for  the 
court  to  appoint  a  receiver  without  notice. 
I'yeatt  t.  Prudential  Ins.  Co.  et  al.,  38  Okl. 
IS,  131  Pac.  914,  Ann.  Cas.  19150,  894. 

12]  Plaintiffs  in  error,  however,  are  not 
in  position  to  urge  this  objection,  because 
after  the  ai^oivtment  was  made  they  filed 
motion  and  amended  motion  to  vacate  the 
anwintment;  and  also  filed  answer  to  the 
merits  and  offered  evidence  In  support  of  the 
issues  made  upon  the  amraded  motlw  to  va- 
cate, and  thereto  ratered  a  general  appear- 
ance In  the  action  and  tried  out  tbe  issues 
on  their  merits.  The  petition  was  properly 
verilted  at  the  time  of  the  bearing  on  the 
amended  motion  to  vacate.  Tbe  situation 
here  presented  Is  similar  to  that  where  a 
party  against  whom  a  decree  had  been  ren- 
dered without  service  of  process  flies  a  mo- 
tion to  vacate  the  same  upon  nonjurlsdic- 
Honal  as  well  as  Jurisdictional  grounds, 
Mrbere  it  is  held  that  the  party  enters  a 
general  appearance,  and  that  the  court  ac- 
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quires  Jurisdiction  to  make  an  order  over- 
ruling said  motion  to  vacate.  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Austin,  163  Pac.  577,  L. 
R.  A.  1917D,  666.  and  cases  cited. 

Tbe  precise  question  here  Involved  has  not 
heretofore  been  considered  by  the  court,  but 
a  slraller  situation  was  presented  In  Klwood 
V.  National  Bank,  41  Kan.  475,  21  Pac.  G73, 
where  It  was  said  that  such  question  was 
material,  as  the  entire  question  with  regard 
to  the  necessity  or  want  of  necessity  for  a 
receiver,  or  the  propriety  or  Impropriety  In 
having  one,  had  been  heard,  and  both  sides 
had  enjoyed  an  ample  oMKtrtunlty  of  pre- 
senting all  that  they  desired  to  present 

[S]  This  then  requires  an  examination  of 
the  evidence  to  determine  whether  the  re- 
ceiver was  rightfully  appointed.  It  was 
the  claim  of  plaintiff  that  the  property  of 
the  corporation  was  being  mismanaged  and 
In  danger  of  being  lost  to  the  stockholders 
through  the  mismanagement  and  fraud  of 
Its  officers.  The  principal  officer  of  tbe  cor- 
poration was  at  Tulsa,  which  is  the  center 
of  tbe  oil  region  and  one  of  the  largest  finan- 
cial centers  of  the  state,  and  there  Is  evl- 
dmce  tending  to  show  that  A.  T.  Brown, 
president  ot  the  company,  who  had  formerly 
been  a  partner  with  M.  C.  Fleming,  presi- 
dent of  the  Union  State  Bank  at  Shawnee, 
arranged  with  said  Fleming  for  a  loan  of 
$4,000  payable  In  15  days,  whldi  was  rep- 
resented by  two  separate  promissory  notes, 
especially  prepared,  bearing  date  of  Decem- 
ber 4th,  in  which  all  of  the  property  of  the 
cm-poration  was  pledged  as  collateral  for 
the  payment  thereof,  and  which  authorized 
a  sale  of  the  property  so  pledged,  either  at 
public  or  private  sale,  with  or  without  no- 
tice; that  to  secure  the  payment  of  these 
notes  there  was  also  assigned  an  oil  lease, 
together  with  all  the  oil  which  might  be  pro- 
duced therefrom,  and  on  December  6th  a 
chattel  mortgage  on  all  of  the  personal  prop- 
erty of  the  company  was  executed.  There 
appears  in  the  record  a  schedule  of  the 
equipment,  which  amounts  to  |29,4i52.77. 
Tbe  lease  which  was  assigned  Is  shown  to 
have  had  a  probable  valoe  of  930,000  or 
:MO,000  at  the  time  of  the  assignment,  and 
the  amount  of  oil  produced  therefrom  wbldi 
had  been  assigned  to  the  bank  amounted  to 
about  ?2,000  per  month.  The  notes  were  not 
to  bear  Interest  until  after  maturity.  Dur- 
ing December  and  January  over  ¥3,000,  the 
proceeds  of  oil  sold  from  the  lease,  was  de- 
posited In  the  bank,  which  was  not  api^ed 
to  the  payment  of  said  notes,  but  the  bank 
permitted  same  to  be  paid  out  by  defendants 
upon  claims  against  the  company,  a  large 
proportion  of  which  was  In  favor  of  said 
defendants  for  salaries  and  expenses.  On 
January  20,  1916,  Brown,  the  president  of 
said  company,  went  to  Shawnee  and  held  a 
consultati<m  with  Fleming  and  his  attorney, 
and  on  the  next  day,  January  21st,  Fleming, 
as  president  of  the  bank,  without  any  notice 
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whatever,  sold  to  the  bank  all  of  the  com- 
patt7  propert7  ^or  $500,  and  tm  January 
27th,  aetin;  for  the  bank,  executed  to  him- 
self a  vrltten  assignment  of  the  lease, 
together  with  all  the  wells,  lease  equipment, 
rights,  and  privileges  In  connection  with 
said  lease  and  contracts  for  the  sale  ot  oil 
therefrom.  On  Januai^  23d,  which  was  on 
Sunday,  notice  of  sale  the  ivoperty  cov- 
ered by  the  mortgage  and  the  assignment 
of  the  oil  runs  were  posted,  bearing  date  as 
of  January  20,  1916,  and  on  February  4th 
a  sale  of  all  the  lease  equipment  and  outfit 
to  satisfy  the  mortgage  was  made  for  the 
sum  of  fl,750  by  the  bank  through  Finning 
as  its  pr«;ldent,  to  himself  as  trustee  for 
his  wife,  himself,  and  other  indlvlduala,  who 
thereafter  organized  the  Security  Invest* 
ment  Company,  to  whom  was  conv^ed  the 
property  purdiased  by  Fleming.  There  was 
no  one  present  at  this  sale,  and  no  one  bid 
thereat  except  employes  of  the  bank.  The 
OU  Well  Supply  Company  had  a  claim 
against  the  Arkansas  River  Bed  Oil  &  Gaa 
Company  secured  by  a  mor^ge  on  certain 
property  which  was  prior  in  time  to  that 
held  by  the  bank,  and  about  the  7th  of  Feb- 
ruary, 1916,  Fleming  proposed  to  Its  man- 
ager that  the  company  foreclose  Its  mort- 
gage, and  that  he  could  sell  the  ^t^rty  of 
the  company  tm  ¥60,000  or  $70,000,  and 
would  split  the  profits  between  him  and  one 
HUl,  who  was  nmnager  for  tlie  Oil  Well  Sup- 
ply Company.  Tbtxe  is  additional  evidence 
tending  to  ^ow,  and  from  which  the  court 
would  be  justified  in  flndln^  that  Brown  as 
president  of  the  c<»npany  and  the  othw  in- 
dividual d^endants  as  ofilcers  thereof  were 
acting  in  collusion  with  Fleming  in  dispos- 
ing at  the  property  of  the  corporatlmi  at  a 
grossly  inadequate  price,  and  that  as  a  re- 
sult tliereof  the  property  would  be  lost  to 
the  stodcholders  of  the  company.  And 
there  is  evidence  tending  to  show  that  the 
revenues  of  the  company  were  sufficient  to 
pay  Its  ordinary  ruonlog  expenses,  and  that 
Its  receipts  were  consumed  by  the  officers 
in  the  allowttace  of  excessive  claims.  A 
court  of  equity  has  the  Inherent  power  to 
appoint  a  receiver  for  the  property  of  a 
corporation,  and  to  require  the  officers  to 
make  an  accounting  therefor  upon  the  peti- 
tion of  minority  stockholders.  The  officers 
of  a  corporation  in  the  management  and 
control  of  its  assets  are  the  trustees  of  the 
stockholders,  andjire  charged  with  the  faith- 
ful management  of  the'  corjwrate  property 
for  the  accomplishment  of  the  purposes  for 
which  the  corporation  was  chartered;  and, 
under  a  state  of  circumstanceg  such  as  the 
evidence  tends  to  establish,  it  would  amount 
to  a  denial  of  justice  if  courts  of  equity 
were  unable  to  aftord  a  remedy  where  no 
adequate  remedy  could  be  had  at  law.  If 
the  foregoing  facts  are  established  upon  final 
trial,  there  will  be  shown  a  gross  mismanage- 
ment of  the  affairs  of  the  corporation,  which 


has  resulted  in  wrecking  its  business  and 
wresting  trim  the  stockholders  its  property, 
and  the  court  was  justlQed  In  reaching  out 
its  arm  and  taUug  charge  of  the  property 
and  pladng  it  in  the  hands  of  a  leceWa 
unta  these  matters  could  be  investlgaied 
upon  final  trial  and  the  rights  of  the  mluur- 
Ity  stockholders  could  be  determined  and 
an  accounting  had.  Exchange  Bank  of  We- 
woka  et  oL  v.  Bailey,  29  OkL  246.  116  Pac 
812.  30  L.  B.  A.  (N.  S.)  1032. 

It  follows  that  the  court  committed  no  e^ 
ror  in  refnslng  to  vacate  the  order  appoint- 
ing a  receiver,  and  the  decree  appealed  from 
is  afilrmed.  All  the  Justices  concur,  excq^ 
RAINET,  J.,  absent. 


SPRINGFIELD  FIRE  &  MARINE  INS.  CO. 
V.  FIRST  NAT.  BANK  OF  TALOGA. 
(No.  7786.) 

(Supreme  Court  of  Oklahoma.    Dec  4,  1917. 
Rehearing  Denied  Jan.  g,  1918.  Further 
Rehearing  Denied  May  21. 1918.) 

fByllahua  iff  the  Court.) 

1.  Insubancb  €=»389(2)  —  FSBB  Insusaiccb  - 

KnOWLEDQE  op  iNSUBVft^ESTOTPEI. 
Where  an  insarance  company  issues  ita  pol- 
icy insuring  certain  property  against  loss  bj  tire 
with  full  knowledge  of  the  conditions  of  the  title 
to  said  property,  the  nature  ot  the  IntereBt  of 
the  insnml  therein,  and  of  the  changes  made  in 
the  ownerehip  at  the  time  of  the  issnancc  and 
delivery  of  said  policy,  it  is  estopped  from  set- 
ting  up  as  a  defense  in  an  action  on  said  policy 
the  facta  and  circumstances  concerning  the  con- 
dition ot  the  title  of  the  property,  the  nature  of 
the  interest  of  the  insnred,  and  the  chanee  of 
ownerehip,  of  which  it  had  knowledge  and  no- 
tice at  the  time  of  issuance  of  the  policy. 

(Additttmal  BvlUbu*      BditwrUa  Biaff.i 

2.  InsuBANCE  «=9378(1)  —  Firs  iNsintANCE  - 

InSDREB'S  KNOWI.EnOE. 

In  an  action  on  a  fire  insurance  policy,  evi- 
dence that  the  insurer's  agent  knew  of  the  condi- 
tion of  the  title  and  of  the  interests  of  other  pa^ 
ties  when  he  delivered  the  policy  and  accepted 
the  premiums  was  competent  to  show  the  insm- 
er'a  knowledge  as  to  title  and  interests. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Dewey  County; 
T.  P.  Clay,  Judge. 

Action  by  the  First  National  Bank  of  Tal- 
oga  against  the  Springfi^d  Fire  &  Marine  in- 
surance Company.  Demurrer  to  petition 
overruled,  and  Judgment  for  plaintiff,  and 
defendant  brii^  error.  Judgmoit  affirmed. 

Scothom,  Caldwell  ft  McRlU.  of  Oklahoma 
City,  for  plaintiff  In  error.  Adams  ft  Smith, 
of  Taloga,  for  defmdant  in  enw, 

raTOR,  C  This  is  an  acti<m  commenced 
on  the  9tfa  day  of  December,  1914.  in  the  dis- 
trict court  <a  Dewey  county  by  the  First  Na- 
tional Bank  of  Taloga,  defendant  in  error, 
against  the  Springfield  Fire  ft  Marine  lusui- 
anoe  Company,  plaintiff  in  error,  to  record 
the  sum  of  $1^500  under  and  by  virtue  of  i 
certain  fire  insurance  policy,  by  reason  ot 
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the  lOBS  by  Are  of  the  property  covered  by 
said  policy.  The  parties  will  be  referred  to 
as  they  appeared  In  the  trial  court. 

The  petition  of  plaintiff,  In  substance  and 
in  so  far  as  is  material  to  the  determination 
of  the  questions  Involved  on  appeal,  alleges: 
That  on  the  24th  day  of  February,  1914,  D. 
W.  Peer  was  the  owner  of  lots  13  and  14  In 
block  68  of  the  town  of  Taloga,  and  of  a  cer- 
tain frame  building  thereon  occupied  and 
used  as  a  livery  barn ;  that  on  said  date  the 
said  D.  W.  Feer,  for  the  purpose  of  securing 
a  loan  ot  $1,500  made  him  by  the  plaintiff, 
the  First  National  Bank  of  Taloga,  convey- 
ed, executed,  and  delivered  to  one  George  W. 
8trohm  a  deed  to  said  property;  that  the 
said  Strohm  executed  his  promissory  note 
payable  to  the  said  D.  W.  Peer  in  the  sum  of 
$1,500,  secured  by  a  real  estate  mortgage  on 
the  said  premises ;  that  said  note  and  mort- 
g^ie  were  by  the  said  D.  W.  Peer  assigned 
and  negotiated  to  this  plaintiff;  that  on  the 
same  day,  and  as  a  part  and  parcel  of  the 
same  transaction,  the  defendant,  the  Spring- 
field Fire  &  Marine  Insurance  Company,  la- 
sued  its  insurance  policy  in  the  sum  of  $1,SOO 
to  the  said  George  W.  Strohm.  insuring  the 
building  situated  on  said  lots  against  loss  by 
fire,  which  insurance  poU<7  contained  the 
following  clause: 

"Xx)8fl,  it  any,  under  this  ^licy,  payable  to  D. 
W.  Peer,  mor^agee,  aa  his  mterest  may  appear, 
subject  to  all  conditions  of  said  policy* 

— that  as  a  part  and  parcel  of  the  same 
transaction  George  W.  Strohm  delivered  the 
said  Insurance  policy  to  the  plaintiff  as  col- 
lateral security  for  the  payment  of  the  in- 
dcMedness  above  mentioned,  and  that  said 
policy  has  been  In  the  possession  of  the  plain- 
tiff even  since ;  that  aa  a  part  of  the  same 
transaction  and  on  the  same  date  George  W. 
Strohm  executed  and  delivered  a  deed  recou- 
vetylng  said  property  to  D.  W.  Peer:  that 
said  defendant  had  full  knowledge  of  the 
facts  and  these  actions  with  reference  to  the 
title  of  the  property ;  that  on  the  3d  day  of 
August,  1914,  the  property  Insured  was  total- 
ly destroyed  by  fire;  that  prefer  notice  and 
proof  of  said  Are  and  loss  was  made  to  the  de- 
fendant company ;  that  after  the  loss  by  fire 
of  said  propertj',  on  the  17th  day  of  November, 
1914,  the  said  D.  W.  Peer  and  George  W. 
Strohm^  assigned  all  of  their  interest  in  the 
proceeds  of  said  policy  to  this  plaintiff;  that 
the  insured  bad  faithfully  perfonned  all  of 
the  conditions  contained  In  said  policy  obllga- 
t<»7  tqwn  bim,  and  that,  with  full  knowledge 
of  all  of  the  facts  and  circumstances  surround- 
ing the  transactlona  between  tbe  said  George 
W.  Strohm  and  D.  W.  Peer  and  the  plaintiff 
herein,  the  defendant  thereafter  accepted  the 
premium  for  said  poU^;  that  the  defendant 
<»mpany,  throng  its  duly  authorised  egent, 
had  full  knowledge  of  all  of  the  transactions 
between  the  said  D.  W.  Peer  and  G^rge  W. 
Strohm  and  tbe  plaintifC  concerning  the  pn^ 
«rty  and  the  mortgage  executed  thereon,  and 
the  nature  of  Uie  title  and  interest  of  eacb. 


and  consented  to  all  of  said  transactions. 
Tbe  iwtltion  has  attached  thereto  copies  of 
the  said  insurance  policy  and  of  the  assign- 
ments of  said  policy  to  plaintiff  by  tbe  said 
D.  W.  Peer  and  George  W.  Strohm. 

Fiaintlfl  asked  for  judgment  in  tbe  sum  of 
$1,600.  Defendant  filed  a  demurrer  to  the 
petition  of  plaintiff  on  the  ground  that  the  pe- 
tition failed  tq  state  facts  siifilclent  to  con- 
sltute  a  cause  of  action,  and,  aa  a  special 
ground  of  demurrer,  that  the  petition  showed 
upon  ita  face  that  there  had  t)een  a  change  of 
ownerahip  of  said  pn^rty  subsequent  to  the 
issuance  of  said  poUcy  in  violation  of  the  pro- 
visions of  said  itolicy,  which  r^dered  the 
same  void.  This  demurrer  was  overruled 
by  the  trial  court  Thereafter  defendant 
filed  an  answer  interposing  a  general  denial 
of  tbe  allegatlonfl  of  plainttfTs  petlttop,  al- 
leging as  a  furOier  defense  breadi  of  the 
policy  contract  by  reason  of  change  of  owner- 
ship of  the  property  Insured,  and  allei^ng 
that  the  assured  had  concealed  and  mlsrepre- 
sonted  material  facts  in  securing  said  poUcy, 
and  that  the  said  George  W.  Strohm  bad  no 
insurable  Interest  In  tlie  property  Insured. 

Tbe  only  contentions  urged  oa  appeal  by 
tbe  defoidant  wblidi  have  sufficient  merit  to 
reqalre  conalderatitm  are:  First,  that  tbe 
court  erred  in  OTermling  the  d^urrer  of  tbe 
defendant  to  plalntlfTs  petttim;  second, 
that  the  policy  was  rendered  void  by  reason 
fit  tbe  acts  of  tbe  insured  in  Changing  tbe 
ownership  of  the  property  insured,  and  there* 
by  defeating  the  rights  of  plaintiff;  third, 
that  tbe  court  erred  in  admitting  incompetent 
evidwce. 

[1]  As  the  first  and  second  propositlcms  in- 
volve the  same  questlim  of  law,  we  will  con- 
sider them  together.  The  bank  is  the  as- 
signee of  tbe  said  D.  W.  Peer  of  the  mort- 
gage referred  to  in  said  policy,  and  therefore 
has  whatever  right  to  the  proceeds  of  the 
policy  that  D.  W.  Peer  had  before  the  assign- 
ment Plaintiff  is  also  the  assignee  of  the 
rights  of  both  George  W.  Strohm  and  D.  W. 
Peer  to  the  proceeds  under  said  policy  by 
virtue  of  the  written  assignment  executed 
after  the  loss  occurred.  This  narrows  the 
question  down  to  whether  or  not  the  trans- 
action between  the  said  D.  W.  Peer  and 
George  W.  Strohm  concerning  the  property 
and  ownership  thereof  is  sufficient  to  render 
the  insurance  policy  void  and  defeat  the 
plainUfTs  rights  thereunder.  The  petition 
alleges,  and  the  evidence  of  the  plaintiff  rea- 
sonably supports  the  allegations,  that  defend- 
ant, through  Its  duly  authorized  agent,  had 
fuU  knowledge  of  the  execution  of  the  va- 
rious instruments  c<Mnplained  of  and  tbelr 
purport  and  the  purpose  and  intention  of  the 
parties  in  executing  the  same,  and,  knowing 
tbese  tacts,  issued  and  delivered  tbe  policy 
sued  on  and  afterwards  accepted  tbe  ioni- 
um under  aatd  policy  from  tbe  said  D,  W. 
Peer. 

A  party  to  ft  contract  ouuiot  eucuta  the 
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same  and  accept  benefits  thereunder  with  full 
knowledge  of  the  facts  and  circumstances 
snrronndlng  the  execntion  of  the  deed  and 
afterwards  take  advantage  of  the  same  cir- 
cumstances which  he  bad  full  knowledge  of 
to  defeat  the  obligations  imposed  upon  him  by 
such  contracts,  nor  will  an  insurance  company 
who  knows  of  the  nature  of  the  ownership 
of  the  parties  to  the  property  Insured  be  al- 
lowed to  say,  after  issning  the  policy  and  ac- 
cepting benefits  therennder.  that  the  Insured 
did  not  have  an  Insurable  Interest  in  said 
property.  Oermania  Fire  Ins.  Co.  t.  Bar- 
rlnger.  43  Okl.  219,  142  Pac.  1026;  Northam 
T.  InternatifHial  Ins.  Co.,  45  App.  DIt.  177, 
61  N.  T.  Supp.  45;  Id..  166  N.  X.  666^  S9  N. 
E.  1127;  Robblns  t.  Springfield  Fire  ft  Ma- 
rine Co.,  149  N.  T.  477,  44  N.  E.  198;  Light 
T.  Countrymen's  Fire  Ins.  Co.,  169  Pa.  810, 
32  Atl.  439,  47  Am.  St  Rep.  904;  Appteton 
Iron  Co.  T.  British  America  Assurance  Co., 
46  Wis.  23, 1  N.  W.  9,  60  N.  W.  1100;  Grahbs 
V.  Ins.  Co..  125  N.  C.  389,  34  S.  E.  603 ;  Ger- 
rlnger  v.  North  Carolina  Home  Ins.  Co.,  133 
N.  C.  407,  45  S.  E.  773. 

In  the  case  of  Oerringer  v.  North  Carolina 
Home  Ins.  Co.,  133  N.  C.  410,  45  S.  E.  774, 
the  Supreme  Court  of  North  Carolina,  In  dis- 
cussing the  question  under  consideration 
here,  uses  the  following  language: 

"We  cite  with  approval  the  language  of  Mr. 
Justice  Douglas  in  Grnbbs  v.  Insurance  Co., 
supra:  'We  think  the  rule  is  well  settled  that 
where  an  insurance  company,  life  or  fire,  issues  a 
policy  with  full  knowledge  of  existing  facta, 
which  by  its  terms  would  work  a  forfeiture  of  the 
policy,  the  insurer  must  be  held  to  have  waived  all 
such  coaditioDB,  at  least  to  the  extent  of  its 
knowledge,  actual  or  conatructive.  It  cannot  be 
permitted  to  knowingly  issue  a  worthless  policy 
upon  a  valuable  consideration.  An  Implied  waiv- 
er is  in  the  nature  of  an  estoppel  in  pais,  which 
might  well  be  enforced  by  any  court  of  equity 
under  such  circumstances.'  It  would  seem  that 
common  fairness  would  demand  that  upon  a  full, 
frank  disclosure  of  the  condition  of  the  title 
to  the  property  made  to  the  agent  of  the  compa- 
ny at  the  time  of  or  before  the  issuing  of  the 
policy,  and  as  the  basis  therefor,  the  agent  should 
inform  the  applicant  that  he  bad  no  insurable 
interest,  if  such  was  the  case,  or,  in  default 
thereof,  bind  his  principal  to  perform  Its  con- 
tractual obligations.  This  is  nothing  more  than 
the  application  to  the  contract  of  insurance  of 
the  well'Settled  elementary  principle  that  if  one 
fails  to  speak  when  Jt  is  his  duty,  he  shall  not 
thereafter  be  permitted  to  do  so  for  the  purpose 
of  avoiding  a  liability  assumed  at  the  time  of 
such  failure.  If  there  be  any  concealment  or 
fraudntent  repreBentation  of  material  facts  by 
the  Insured,  the  same  principle  relieves  the  in- 
surer from  liability.  Toe  contract  of  insurance 
must  be  the  result  of  fair,  honest  disclosures  of 
ail  facts  material  to  the  risk  assumed.  These 
principles  are  recognized  and  enforced  by  all  of 
the  courts,  both  state  and  federal.  That  notice 
to  the  agent  of  all  matters  affecdng  the  risk  is 
notice  to  the  company  is  well  settled  by  abnn- 
dant  authority.  Horton  v.  Ins.  Co.,  122  N.  0. 
499  [29  S.  B.  944],  65  Am.  St  Rep.  717." 

Tb6  Supreme  Court  of  Wlaconrin,  In  tlie 

case  of  Ai^leton  Iron  Co.  t.  Biitisb  America 

Assurance  Oo^,  supra.  heiA: 

"Where  an  insnranoe  company  Issoea  a  poUey 
on  niortgaged  peraonal  property  to  the  mort- 


gagor, and  by  the  terms  of  the  policy  makes  the 
loss  payable  to  the  mortgagee,  as  his  interest 
may  appear,  it  is  estopped  to  say  that  the  mort- 
gagor bad  no  insurable  interest  in  the  property." 

The  above-dted  caBee  clearly  establish  the 
law  that,  ithen  an  InsqraiUK  company  has  is- 
sued an  Insurance  policy  insuring  against  loss 
by  flre  property  of  which  It  has  full  knowl- 
edge of  tiM  condition  <tf  the  title  and  the  In- 
terest of  the.  Insured,  it  will  not  be  allowed  to 
set  np  the  defense  to  avMd  liability  under  said 
policy  that  the  assored  did  not  have  an  in- 
surable interest  In  said  vmpaet^  or  that  Ae 
title  to  said  property  was  not  such  as  would 
support  an  InauraUe  interest  Tho  dianges 
in  the  ownership  of  the  property  Insured  In 
this  case  were  made  with  the  knowledge  and 
consent  of  the  agent  and  at  the  time  of  the 
issuance  ot  the  policy.  The  pnqierty  was 
COTiveyed  by  D.  W.  Pear  to  George  W,  Stndmi, 
who  ^ecuted  his  mortgage  to  D.  W.  Peer  <n 
said  property,  and  executed  and  deUvered 
a  deed  of  rectmreyance  to  the  said  D.  W. 
Peer,  mie  mortgage  above  contained  the 
clause  that  in  case  of  loss,  If  any,  the  same 
should  be  paid  to  U  W.  Peer  as  his  Interest 
might  appear.  This  mortgage  was  a  part 
of  this  same  transactlcm  wherein  the  deeds 
were  executed  and  the  ptrficy  executed  and 
delivered.  There  was  no  change  In  the  own- 
ership of  this  property  after  the  Issuance  and 
delivery  of  the  policy.  The  premiums  were 
accepted  by  the  agent  of  the  company  under 
said  policy  with  full  knowledge  of  all  the 
transactions  complained  of  concerning  said 
property.  Not  only  the  law,  but  the  prin- 
ciples of  reason  and  Justice,  seem  to  be 
against  the  contention  of  the  defendant  that 
it  could  not  avoid  the  policy  on  the  grounds 
which  it  has  set  up  as  a  defense.  It  is  es- 
topped to  deny  liability  by  reason  of  the  t&cts 
which  were  fully  within  its  knowledge  at  the 
time  that  It  executed  and  delivered  said  pol- 
icy. There  were  no  facts  that  occurred  after 
the  issuance  of  the  policy  complained  of 
the  defendant. 

[2]  The  testimony  admitted  by  the  court 
of  which  the  defendant  complains  was  testi- 
mony tending  to  show  that  the  agent  of  the 
company  had  knowledge  of  the  condition  of 
the  title  of  the  property  and  the  interests 
of  1>.  W.  Peer,  George  W.  Strohm,  and  the 
plaintiff  bank  at  the  time  of  the  Issuance  and 
delivery  of  the  policy  and  the  acceptance  of 
the  premiums  thereunder. 

Under  the  principle  announced  by  the 
court  in  the  cases  of  Germanla  Fire  Ins.  Co. 
V.  Barrlnger,  supra.  Western  Nat.  Ins.  Co.  v. 
Marsh,  34  Okl.  414,  125  Pac.  1094,  42  L.  R. 
A.  (N.  S.)  991,  Ins.  Co.  v.  Little,  34  Okl.  449, 
125  Paa  1098,  and  Merchants'  Ins.  Co.  v. 
Marsh,  34  Okl.  463. 126  Pac  1100,  42  R.  A. 
(N.  S.)  996,  this  evidence  was  clearly  com- 
petent to  e^ablUh  the  knowledge  of  the  com- 
pany as  to  the  tacts  and  drcnmiatancea  aur- 
roundlng  the  condition  of  the  property  and 
title  thereto  and  its  ownnshlp  at  the  time 
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of  the  execution  and  delivery  of  said  insur- 
ance policy. 

Therefore  the  judgm^t  of  the  trial  court 
should  be  affirmed. 

PER  OnBIAM  Adc^tted  In  vhol& 


MELGABD  v.  EAGLESON,  State  Treasurer, 
et  aL 

(Supreme  Court  of  Idaho.   April  30,  1918.) 

1.  Stated  9=3l26— State  iNBTrnTTioNs— Mon- 
e;s  Received  Undeb  Acts  of  Conobbss— 
Placing  in  Genebal  Fund  of  State. 

Sy  certain  acts  of  Coagress  $50,000  Is  ap- 
propriated annually  for  the  UBe  and  benefit  of 
agricultural  and  mechanical  colleges  in  each 
state  and  territory,  the  beneficiary  institutions 
to  be  selected  by  the  several  states  and  terri- 
tories. These  acts  provide  that  this  sum  shall 
be  paid  by  the  Secretary  of  the  Treasury  of  the 
United  States  to  the  state  treasurer,  who  shall, 
upon  the  order  of  the  trustees  of  the  college,  im- 
mediately pay  it  over  to  the  treasurers  of  the 
respective  coUegea  or  other  institutions  entitled 
to  receive  it.  U.  S.  Comp.  Stat.  1916,  8  8872. 
This  money  cannot  properly  be  placed,  wnen  re- 
ceived by  the  state  treasurer.  In  the  general  fund 
of  the  state,  as  its  exclusive  supervision  is  vest- 
ed in  Uie  trustees  of  the  institution  designated 
by  the  state  Legislature  as  the  beneficiary  enti- 
tled to  receive  it 

2.  MAifDAKtrs  «=»100  —  State  Tbeasureb  — 
Patment  of  Moneys  to  Tbeasubeb  of 
Boabd  or  Rboents  or  Univebsit;  of 
Idaho. 

The  state  treasurer,  to  whom  the  fund  is 
transmitted  by  the  Secretary  of  the  Treasury, 
is  charged  with  the  ministerial  duty  of  immedi- 
ately paying  it  over  to  the  treasurer  of  the  board 
of  regents  of  the  University  of  Idaho,  upon  its 
order,  and  the  state  auditor  has  no  authority 
over  and  no  duty  to  perform  with  respect  to  it. 

3.  States  €=s126~Statb  Tbea8UEE»— Plao- 
iNO  Money  in  General  Ftmo. 

The  acts  of  the  d^endanta,  state  auditor  and 
state  treasurer,  in  attempting  to  place  the  mon- 
ey in  the  general  fund  of  the  state  treasury,  by 
making  entries  upon  their  books  to  that  end, 
were  mere  nullities,  and  did  not  affect  its  lesal 
status. 

Original  inroceedlng  for  mandamna  by  H. 
Melgaxd,  Treasurer  of  the  Board  of  Begenta 
of  the  University  of  Idaho,  against  7oha  W. 
EaKlesim.  Treasurer  of  the  State  of  Idaho, 
and  Clarence  Tan  Deusen,  Auditor  of  the 
State  of  Idaha  Wilt  of  mandate  ordered  to 
Issue. 

Wm.  Healy,  of  Boise,  and  J.  R.  Smead,  of 
Idaho  City,  for  plaintiff.  T.  A.  Walters,  Atty. 
Gen.,  and  A.  C.  Hlndman  and  J.  P.  Paste,  Asst. 
Attys.  Gtea^  for  defoidants. 

BUDGE,  C.  J.  This  is  an  original  proceed- 
ing for  a  writ  of  mandate  to  compel  the  de- 
fendants to  pay  over  to  the  plaintifC  the  sum 
of  $50,000  for  the  use  and  benefit  of  the  Unl- 
verEdty  of  Idaho,  and  to  compel  them  to  cor- 
rect the  books  and  records  of  their  respective 
offices  by  canceling  therecm  all  entries  show- 
ing the  aforesaid  sum  to  be  a  part  of  the  gen- 
eral fund  of  the  state  of  Idaho,  and  for  gen- 
eral relief.  The  petitl<m  alleges  In  substance 


that  the  fund  in  question  was  paid  by  the 
United  States  to  the  defendant  Eagleson,  as 
state  treasurer,  on  July  10,  1917,  under  the 
provisions  of  Act  Cong.  Aug.  30,  1890,  c.  841, 
26  Stat  417  (U.  S.  Comp.  St  1016,  H  S871- 
8876),  as  amended  by  Act  Cong.  Man^  4, 
1907,  c.  2907,  34  Stat  1256,  provldhlg  for 
the  appropriation  from  the  public  treasury 
oi  the  United  States  of  the  sum  of  $50,000 
annually  for  the  more  complete  endowment 
and  maintenance  of  each  of  certain  designat- 
ed classes  of  colleges,  of  which  the  University 
of  Idaho  1b  one;  that  thereafter  the  board 
of  r^ents  duly  made  an  order  upon  the 
treasurer  that  this  sum  be  paid  over  to  plain- 
tiff In  his  official  capacity ;  that  on  July  10, 
1917,  the  defendant  Ton  Deusep,  as  auditor, 
Issued  his  certlflcate  directing  that  the  sum 
be  deposited  In  the  graoral  fund;  that  the 
defendant  state  treasurer  Issued  hie  official 
rec^pt  for  the  stun,  and  purported  to  deposit 
It  in  the  general  fond,  and  that  the  state  au- 
ditor and  treaenirer  respecUvely  have  carried 
the  sum  oa  thtix  books  as  port  of  the  general 
fund ;  that  th^  have  refused  to  pay  the  sum 
to  the  jdolntlff  or  to  ccnrect  their  books  In 
this  respect,  and  stlU  carry  the  sum  as  a  part 
of  the  goieral  fond;  that  unless  the  fund 
be  turned  over  to  plalntifl  as  provided  Iqr  the 
acts  of  Congress,  die  University  will  be  una- 
ble to  obtain  any  use  or  benefit  of  the  some 
to  Its  great  and  irreparable  Injury  and  detri- 
ment, and  that  plaintiff  will  be  unable  to  re- 
port to  the  Secretary  of  Agriculture  and  the 
Secretary  of  tiie  Interior  a  detailed  etatemoit 
of  the  diaboraeoients  of  said  sum  as  he  la  re- 
quired  to  do  by  the  acts  of  Congress. 

Defendants  have  demurred  to  the  petition 
on  the  grounds:  (1)  That  It  does  not  state 
facts  sufficient  to  entitle  the  i^aintUf  to  the 
relief  prayed ;  (!0  that  it  appears  from  the  pe- 
tition that  the  sum  In  question  has  be«i  de- 
posited in  the  gfflwral  fund,  and  that  to  grant 
the  relief  prayed  for  would  be  a  violation  of 
section  13,  art  7,  of  the  Constitution  of  the 
state  of  Idahn,  which  provides  that  no  money 
shall  be  drawn  from  the  treasury,  but  In  pur- 
suance of  appropriations  made  by  law,  and 
that  it  does  not  appear  trom  the  petition 
that  any  appropriation  has  been  made  there- 
for; <3)  that  the  petitioner  has  a  plain, 
speedy,  and  adequate  remedy  at  law,  in  that 
if  defendant  Eagleson  Is  withholding  funds 
properly  belonging  to  petitioner,  the  same  can 
be  recovered  in  an  action  at  law. 

[1]  By  three  acts  of  Congress,  namely.  Act 
July  2,  1862  (U.  S.  Complied  Statutes  1916,  | 
8S70),  Act  Aug.  30,  1890  (Comp.  St  1916.  §§ 
8871-8876,  inclusive),  and  Act  March  4,  1907, 
(Comp.  St  1916,  §  887T),  the  sum  of  $50,000 
Is  appropriated  for  the  use  and  benefit  in 
each  state  and  territory  of  agricultural  and 
mechanical  colleges,  the  beneficiary  institu- 
tions to  be  selected  by  the  several  statesL 
These  acts  provide  that  this  sum  shall  be 
paid  by  the  Secretary  ot  the  Treasury  of  the 
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United  States  to  the  state  treasarer, 
"  *  *  *  who  staall,  upon  the  order  of  the 
trustees  of  the  college,  •  •  *  immediate- 
I7  pa7  over  said  soms  to  the  treasurers  of 
the  respectlTe  collies  or  other  Instltutltms 
entitled  to  receive  the  same,  and  such  treas- 
urers shall  be  required  to  rc^rt  to  tlte  Secre- 
tary of  Agriculture  and  to  the  Secretary  of 
the  InterlOT,  on  or  beftne  the  first  day  of 
September  of  each  year*  a  detailed  statement 
of  ttie  amouct  so  received  and  of  Its  die* 
buraement"  Act  Aug.  80,  1890.'  c.  841.  |  2 
(C.  S.  Compiled  Stat  1916,  i  8872). 

Our  state  Legislature,  by  H.  B.  192  (Sess. 
Laws  1909,  p.  S8),  approved  the  action  of  the 
board  of  regents  In  establishing  and  main- 
taining a  coU^  of  agriculture  In  accordance 
with  the  foregfrfng  acts  at  Coivresa.  It  la  ap- 
parent that  the  fund  In  question  cannot  pn^ 
erly  be  placed  In  the  general  fund  of  the  state 
of  Idaho.  Tale  College  v.  Sanger  (C.  C.)  62 
Fed.  177.  The  excduslTe  supervision  of  the 
fund  is  vested  by  the  act  ot  Congress  in  the 
trustees  of  the  Institution  designated  by  the 
state  Legislature  as  the  benefidary  entitled 
to  receive  the  fund.  State  Board  v.  Fuller, 
180  Mich.  349,  147  N.  W.  S29. 

[2,  t]  Under  the  acts  ot  Congress,  the  state 
treasurer,  to  whom  the  fund  Is  transmitted 
by  the  Secretary  of  the  ^n^sury,  has,  with 
reference  to  this  fund,  a  mere  clerical  or 
ministerial  duty  to  perform ;  tliat  is,  to  pay 
ovOT  the  fund  immediately  to  the  treasurer 
of  the  board  of  trustees,  In  this  case  the 
board  of  regents,  upon  their  order.  The  acts 
of  the  defendants,  state  treasurer,  and  state 
auditor  in  this  Instance  of  placing  this  fund 
in  the  general  fund  by  making  ai^roprlate 
entries  upon  their  books  to  that  end  were 
mere  nullities.  County  of  Blaine  v.  Fuld  et 
al.,  171  Pac.  11S8.  Under  the  acts  of  Con- 
gress In  question  the  state  auditor  has  no 
duty  whatever  to  perform  with  respect  to  this 
fund  and  no  authority  over  It.  It  Is  there- 
fore apparent  that  the  defendant  state  treas- 
urer has  but  one  duty  to  perform  in  the 
premises,  and  that  is  to  pay  over  the  sum  in 
controversy  Immediately  to  the  plaintiff,  as 
treasurer  of  the  board  of  regents. 

The  writ  of  mandate  should  Issue  directing 
him  to  do  ao,  and  it  la  so  <n:dered.  No  costs 
awarded. 

MORGAN  and  BICE,  JJ.,  concur. 


P.  PASTENB  ft  CO.,  Inc.,  v.  FIRST  NAT 
BANK  OF  NOQALES.    (No.  1575.) 

(Supreme  Court  ai  Arizona.   May  8,  1918.) 

1.  Banks  adtd  Bxhkiho  ^134(1)— Afpuca- 
TioN  or  Deposits  to  Debts  Due  Bane. 
A  bank  and  its  depositor  could  validly  agree, 
as  a  consideration  for  further  credit  to  the  de- 
positor, that  the  bank  might  apply  all  funds 
from  whstevn  source  received  to  the  depositor's 
account,  to  the  satinfactioo  of  any  indebtedness 
due  or  to  become  due  from  the  depositor. 


2.  Carszebs  ^=358  —  B1U.8  OF  Lading  — 
BioHTS  or  Tbansfebee. 
Where  a  borrower,  beinz  heavily  indebted  to 
a  bank,  had  agreed  that  the  proceeds  of  sbip- 
ments  by  it  were  to  be  applied  on  such  indebted- 
ness and  the  borrower  bad  sent  the  bank  a 
draft  on  conngnee  of  goods  sold  with  bill  of  lad- 
ing attached,  tbe  bank,  since  it  had  the  right 
to  hold  the  bill  of  lading  as  collateral  security 
for  payment  of  the  draft,  had  a  special  interest 
in  the  coDsigncd  property  to  tbe  extent  of  tli* 
amount  of  the  draft,  taking  precedence  over  an 
attachment  under  writ  of  garnishment  on  judg- 
ment against  the  shipper. 

Appeal  from  Superior  Court,  Santa  Crui 
County;  W.  A.  0*C!onnor,  Judge. 

Garnishment  by  P.  Pastene  &  Co.,  Incorpo- 
rated, against  the  First  National  Bank  of 
Nogales.  From  a  judgment  for  garnishee 
the  plaintiff  appeals.  Affirmed. 

John  H.  Campbell,  of  Tucson,  for  appel- 
lant Barry  ft  Barry,  of  Nogales,  and  S.  M. 
Franklin,  of  Tucson,  for  appellee. 

•  FRANKLIN,  C.  J.  The  appellant  had  a 
Judgment  for  a  large  amount  of  money 
against  M.  James  ft  Co.,  Successors,  and 
Augustin  Beraud  and  Emllio  Beraud,  which 
Judgment  remaining  unsatisfied,  a  writ  of 
garnishment  was  sued  out,  and  on  the  10th 
day  of  October,  1915,  served  upon  the  First 
National  Bank  of  Kogales,  the  appellee,  re- 
quiring it  to  answer  unda  oath  "wliat.  If 
anything.  It  Is  Indebted  to  the  said  M.  James 
ft  Co.,  Successors,  and  Augustin  Beraud  and 
Bmillo  Beraud,  and  was  when  the  writ  was 
served  upon  It,  and  what  effects,  if  aoy» 
of  the  said  defendants  it  has  In  Its  posses- 
sion, and  bad  when  the  writ  was  served,  and 
what  other  persons.  If  any,  within  Its  knowl- 
edge, are  Indebted  to  the  said  M.  James  ft 
Company,  Successors,  and  Augustin  Beraud 
and  Emllio  Beraud,  or  have  effects  belong- 
ing to  tliem  la  their  possession."  In  due 
course  of  the  proceedings,  an  Issue  in  gar- 
nishment was  tendered  as  required  by  the 
statute,  and,  after  a  trial  thereof,  the  court 
rendered  Judgment  In  favor  of  the  garnishee 
with  costs,  including  the  allowance  of  attor^ 
ney's  fees.  • 

M.  James  &  Co.,  Successors,  Is  a  Mexican 
corporation  and  was  engaged  In  moving  the 
garbanzos  (cbic  peas)  crop  of  Mexico  via 
tbe  port  of  Nogales  to  New  York.  In  this 
pursuit.  It  did  its  banking  business  with  the 
First  National  Bank  of  Nogales,  the  appel- 
lee, and  was  given  a  liberal  credit  by  the 
bank.  In  the  course  of  time  its  account  was 
overdrawn,  and  It  became  indebted  to  tbe 
l>ank  In  A  large  amount  of  money  for  loans 
and  overdrafts.  In  this  state  of  affairs,  and 
on  August  14,  1915,  the  bank  refused  to  hon- 
or its  checks.  It  being  rei»«9ented.  bower- 
er,  that  this  attitude  would  destroy  the  busi- 
ness of  M.  James  ft  Company,  Successors, 
because  the  company  would  be  unable  to 
move  the  garbannw  crop  and  pay  its  indebt- 
edness to  the  bank,  the  latter  agreed  to  and 
did  lend  the  company  an  additional  $45,000 
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In  gold,  erldenced  by  its  three  notes,  eadi 
for  ¥15,000.  In  consideration  of  these  "forc- 
ed loans"  as  the  bank  terms  them,  and  the 
extension  of  further  credit,  It  was  expressly 
agreed  between  the  parties  that  all  moneys 
paid  or  deposited  with  the  bank  or  received 
by  the  bank  from  the  garbanzos,  or  any 
other  source,  for  the  account  of  M.  James 
ft  Co..  Successors,  should  be  api^led  to  the 
payment  of  the  indebtedness  and  the  open 
current  account  as  it  fluctuated  from  time 
to  time.  Also  an  instrument  In  the  Spanish 
language  was  executed  by  Augustln  Beraud, 
representing  M.  James  ft  Co.,  Successors, 
and  Otto  H.  Herold,  representing  the  First 
National  Bank  of  Nogales.  The  effect  of 
this  instrument  Is  somewhat  obscare,  but 
wbaterer  be  its  purport  whetiier  It  may  be 
considered  security  or  merely  an  agreement 
to  give  security,  It  is.dear  tliat  It  Is  not  for 
any  specific  Indebtedness.  It  is  for  any  bal- 
ance that  may  appear  In  the  current  account 
at  the  time  of  the  execution  of  the  Instru- 
ment or  In  the  future.  In  enbstance,  It  re- 
cites : 

"With  the  object  of  guaranteeing  to  the  said 
First  National  Bank  the  payment  of  tbe  bal- 
ance In  its  favor,  which  may  be  shown  in  the 
account  carrent  carried  with  that  institution 
now  and  in  the  future,  he  pledges  for  the  pay- 
ment of  said  balance  the  referred  to  one  hun- 
dred ebares  of  the  Compania  Industrial  del  Pa- 
ciQco  S.  A.,  as  well  as  the  properties  known  as 
'El  Represo'  previously  described  and  bounded ; 
obligates  himself  that  the  6rm  M.  James  &  Co., 
Successors,  which  he  represents,  shall  transfer 
said  stock  and  convey  said  land  to  the  First 
National  Bank  of  this  place,  or  the  persons  it 
may  designate  for  the  debit  balance  which  may 
appear  in  the  said  current  account." 

Whatever  it  may  be,  the  bank  nerer  realiz- 
ed anything  on  account  of  It  At  the  trial 
of  the  Issue  in  garnishment,  the  evidence 
was  undisputed  that  M.  James  ft  Co..  Suc- 
cessors, vas  thai  indebted  to  the  gatnlahee 
in  a  sum  exoeedli^  ^.000  In  gcdd.  Whether 
or  not  there  were  any  funds  In  tbe  bank  sub- 
ject to  the  execution  of  the  judgment  of  ap- 
pellant against  M.  James  &  Co.,  Successors, 
depraide  upon  the  right  of  the  bank  to  apply 
all  moneys  received  by  it  tor  the  account 
of  M.  James  ft  Co.,  Successors,  to  the  extin- 
guishment of  the  indebtedness  to  the  bank. 
Under  the  facta  of  this  case,  It  seems  too 
plain  tat  argument  that  it  had  this  rl^t. 
The  bank  and  ai^^nt  oocopied  the  rala- 
tton  of  debtor  and  creditor,  with  mutual  de- 
mands eidstlng  between  them.  After  stat- 
ing tlie  account  and  a  satisfaction  of  the 
cross-demands,  a  large  amount  of  indebted- 
ness is  due  tbe  bonk  on  account  of  credit 
extended  to  a^ieHee.  "It  may  be  stated  as 
a  general  role  that,  vriKOi  a  depositor  is  in- 
debted to  a  bank,  and  tbe  debts  are  mutual — 
that  Is.  between  the  same  parties,  and  In  the 
ssme  right— tlie  hank  may  apply  the  deposit, 
or  such  portion  thereof  as  may  be  necessary, 
to  the  payment  of  flie  debt  due  it  by  the  de- 
positor, provided  l^ere  U  no  equess  agree- 
m«it  to  file  cwtrary,  and  the  d^Nssit  la  not 


i?>eclfically  aEq;>Ucable  to  some  other  particu- 
lar purpose."  8  R.  a  L.  Banks,  par.  217. 
WhatsoevOT  the  right  of  the  bank  may  be 
caUedi  la  not  of  much  moment  Whether  it 
be  a  lien  or  a  right  of  8et-<^,  under  the  par- 
ticular drcnmstancee,  the  practical  effect 
is  the  same.  The  reason  for  It  is  that  the 
bank  gives  credit  to  the  depositor  by  allow- 
ing overdrafts  and  iKrmitting  paper  to  be- 
come overdue,  an  the  faith  of  the  general 
deposit  It  Is  then  but  natural  and  Just 
that  tbe  bank  be  pmoitted  to  apply  such 
^eral  deposit  to  the  satisfaction  ot  the 
past-due  indebtedness.  Unless  there  be 
agreement  to  the  contrary,  this  right  may,  of 
course,  be  waived,  or  It  will  be  denied,  where 
any  spedflc  past-due  Indebtedness  is  fully 
protected  by  other  collateral  security. 

[1]  The  appellee  Is  not  relying  upon  its 
general  authority,  however,  but  upon  a  spe- 
cial authority  from  M.  James  ft  Co..  Succes- 
sors. The  bank  knew  ot  the  financial  straits 
of  Its  depositor.  To  protect  the  payment  of 
past-due  loans  and  overdrafts,  the  bank  waa 
forced  to  extend  further  credit  to  the  com- 
pany, so  that  the  garbanzos  crop  could  be 
moved  out  of  Mexico  and  tbe  indebtedness 
satisfied.  This  was  the  only  hope  for  M. 
James  &  Co..  Successors,  to  satisfy  its  in- 
debtedness to  tbe  bank.  The  company  had 
no  money  with  which  to  do  this  and  was  fac- 
ing bankruptcy.  As  a  consideration  for  fur- 
ther credit  the  bank  exacted  and  waa  given 
the  authority  to  apply  all  funds  from  what- 
ever source  received  to  the  account  of  M. 
James  &  Co.,  Successors.,  to  the  satisfaction 
of  any  indebtedness  due  or  to  become  due. 
In  addition,  the  Instrument  mentioned  was 
executed  to  like  effect.  l%e  bank  being  thus 
vigilant  to  protect  itself,  it  Is  not  apparent 
upon  what  ground  the  court  would  be  justi- 
fied in  gathering  the  fruits  of  such  vigilance 
for  the  benefit  of  appellant. 

On  the  trial  of  the  issue  In  garnishment 
it  developed  that  M.  James  ft  Co.,  Successors, 
a  short  time  before  the  writ  of  garnishment 
was  served,  bad  consigned  a  caiioad  of  garbazi- 
zos,  of  the  value  of  $S,712  to  Santamaria, 
SaMiz  ft  Co.  M.  James  &  Co.,  Successors, 
drew  a  draft  on  Santamaria,  'Saenz  &  Co.,  for 
the  value  of  this  shipment  of  garbanzos  In  fa- 
vor of  the  appellee.  This  draft,  with  a  bill  ot 
lading  for  the  garbanzos  attached,  was  sent  to 
appellee.  The  appellee  presented  the  draft 
for  payment,  and  delivered  the  Mil  of  lading 
to  Santamaria,  Saenz  ft  Co.  The  latter.  In  Its 
account  with  tbe  consignor  of  tbe  garbansoa, 
bad  a  set<^  against  the  draft  which  was  in 
process  of  settlement  ^en  the  wilt  of  gar^ 
ulshment  was  served.  A  few  days  after- 
wards the  amount  ot  the  draft.  less  the  set- 
off, was  paid  to  appellee,  and  by  it  credited 
on  the  indebtedness  of  M.  James  ft  Ca,  Sue- 
cessmrs.  With  this  credit  allowed,  M.  James 
ft  Ca,  Successors,  was  sdll  Indebted  to  tbe 
bank  in  a  sum  approximating  $50,000.  It 
Is  contended  tbat  tbe  amount  paid  on  this 
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draft  sbonid  hare  been  set  fortb  In  the  an- 
swer of  the  garnishee  as  a  debt  due  M.  James 
&  Co.,  Successors,  and  subject  to  the  exe- 
cution of  appellant's  judgment.  M.  James  & 
Co.,  Successors,  was  enabled  to  ship  the  gar* 
banzos  because  of  the  credit  extended  to  it 
by  appellee,  and  with  the  express  agreement 
that  the  proceeds  of  such  sblpm^ts  were 
to  be  applied  on  the  indebtedness. 

[2]  It  is  argued  that  t>ecause  appellee  had 
the  bill  of  lading  In  Its  possession,  it  had  the 
carload  of  garbtmzos  In  its  possession;  that 
the  bill  of  lading  was  symbolical  of  the  car- 
load of  garbanzos;  and  that  the  bank  bad 
no  right  to  sell  the  garbanzos  and  appr<^rl- 
ate  the  proceeds  as  afjliinst  the  attachment 
of  plaintiff's  writ  of  garnishment.  But  M. 
James  &  Co.  had  sold  and  shipped  the  gar- 
banzos to  Santaniaria,  Saenz  &  Co.,  and  had 
assigned  the  bill  of  lading  to  the  consignee. 
In  whatever  view  that  may  be  tak«i  of  the 
transaction,  it  Is  clear  that  the  appellee  was 
the  owner  of  the  draft;  and,  even  If  It  be  con- 
ceded that,  under  the  circumstances  of  this 
case,  the  bill  of  lading  was  symbolical  of  the 
carload  of  garbanzos,  under  the  specific  agree- 
ment between  appellee  and  M.  James  &  Co., 
Successors,  the  bank  had  the  right  to  hold 
the  bill  of  lading  of  the  garbanzo?  as  collater- 
al security  for  the  payment  of  the  draft.  In 
this  aspect  It  had  a  special  Interest  In  the 
consigned  property  to  the  extent  of  the 
amount  of  the  draft,  which  will  take  pre- 
'^edence  of  the  attachment  by  virtue  of  the 
writ  of  garnishment.  It  cannot  be  said  that 
the  bank  was  compelled  to  answer  that  It 
was  Indebted  to  M.  James  &  Co.,  Successors, 
on  account  of  the  carload  of  garbanzos,  when 
at  the  time  M.  James  &  Co.,  Successors,  was 
Indebted  to  the  bank  in  an  amount  approx- 
imating $60,000.  8(me  criUcism  is  indulged 
against  a  report  made  by  the  appellee  to  the 
Comptroller  of  the  Currency.  It  Is  not  our 
province  to  ascertain  if  the  methods  of  busi- 
ness or  bookkeeping  adopted  by  the  appellee 
as  shown  In  this  report  are  In  accord  with  the 
requirements  of  tbe  Comptroller  of  the  Cur- 
rency. Such  a  matter  is  foreign  to  our  ju- 
risdiction. It  Is  necessary  only  to  observe 
that  at  the  time  the  writ  of  garnishment  was 
served  and  the  answer  of  the  garnishee  made, 
the  undisputed  evidence  shows  that  M.  James 
&  Co.,  Successors,  was  indebted  to  appellee 
in  a  large  amount  of  money. 

In  Its  answer,  the  appellee  disclosed  that 
it  had  in  Its  possession  two  sealed  envelopes 
and  one  sealed  package  belonging  to  M.  James 
&  Co.,  Successors,  the  contents  of  which 
were  unknown.  Before  the  trial,  the  appellee 
discovered  that  there  were  three  of  the  scaled 
envelopes  and  one  sealed  package,  all  of 
which  were  by  it  produced  In  court.  These 
packages  were  opened  and  found  to  contain: 
eleven  pieces  of  gold  amalgam ;  one  $500 
Mexican  bank  Mil  issued  by  the  Banco  de 
Jalisco;  a  Mexican  gold  doubloon  minted 
in  1869;  two  packages  of  Mexican  money, 


one  containing  $1,006,  and  the  other  91,476, 
the  same  having  been  issued  by  the  different 
factions  at  war  in  the  republic  of  Mexico. 

It  is  contended  that  the  court  erred  In 
rendering  Judgment  in  favor  of  the  plaintiff 
for  the  omtents  of  the  package  and  enve- 
lopes. There  was  no  such  Judgment  There 
is  nothing  in  the  Judgment  which  would  pre- 
vent the  ajn>ellant  from  proceeding  to  have 
this  property  found  in  the  sealed  envel<^>e3 
and  package  subjected  to  the  execution  of 
its  Judgment  TMa  property  la  subject  to 
the  order  of  the  court. 

Appellant  objects  to  allowing  the  garnishee 
an  attorney's  fee  because  its  return  had  suc- 
cessfully been  controverted  with  respect  to 
the  two  sealed  envelopes.  The  answer  In 
garnishment  disclosed  two  sealed  envelc^[>es, 
when,  uxton  the  trial.  It  produced  three 
sealed  envelopes.  The  answer  of  the  gar- 
nishee with  respect  to 'the  number  of  sealed 
envelopes  was  not  controverted.  There  was 
no  issue  as  to  this  matter.  The  garnishee 
stated  that  it  had  two  sealed  envelopes,  but 
before  the  hearing  it  discovered  three  sealed 
envelopes  and  produced  them  in  court 

The  controverted  issue  before  the  court 
was  whether  or  not  the  bank  was  indebted 
to  M.  James  &  Co.,  Successors.  The  court 
found  this  Issue  in  favor  of  the  bank,  dis- 
charging It  as  garnishee.  In  this  It  was 
fully  Justified  by  the  record  presented. 

The  Judgment  Is  affirmed. 

CUNNINCFHAU  and  BOSS,  JJ.,  concur. 


AZBILL  et  al.  T.  STATE.    (No.  422.) 
(Supreme  Court  of  Arisona.    May  8,  1918.) 

1.  Homicide  «=>l3ri(l)— Indictment  and  In- 

FOBMATIOK  ~  MEANS  OS  iNBTBmiXNT  EM- 
PLOTBD— SiTFnciEMCT  OT  ALLEOATIONS. 
An  indictment  or  information  for  murder  is 
not  bad  in  failing  to  describe  the  means  employ- 
ed to  effect  death. 

2.  Homicide  ®=»136— Indictment  and  Ibtob- 
mation—Dercription  op  Wounds  Causino 
Death— SuFFioiENCT. 

An  indictment  or  information  for  murder  is 
not  bad  because  it  fails  to  describe  tbe  rounds 
causing  death. 

3.  Cbiminai,  Law  <^1137(5) —Appeal  — In- 
vited Errob—<^9s- Examination. 

Defendants  in  a  homicide  trial  cannot  com- 
plain of  a  nonexpert  witness  ffiving  his  opinion 
as  to  the  age  of  deceased  from  the  appearance  of 
the  body,  where  such  testimony  wag  drawn  from 
the  witness  on  their  ovra  cross-examination. 

4.  Criminal  Law  «=»693—TBiAt<— Objections 
TO  Evidence— Time. 

An  objectitHi  to  evidence  made  after  anawor 
comes  too  late. 

5.  Cbihinal  Law  «s»1169(2)  —  Appeal  — 

Habhless  Error— Admission  or  Evidence 

—Identity  of  Deceased. 
Where  a  state's  witness  was  asked  whether 
he  could  ten  the  age  <A.  deceased  from  the  a|^ 
pearaDce  of  the  body,  and  answered  that  he 
was  a  young  man,  the  answer  was  properly 
permitted  to  stand ;  the  evidence  that  the  body 
was  tliat  of  a  young  man  being  unciHitrovertea. 
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6.  CSQIinAL  ItAW  4=931  — ^lAL  — Inbtbuc- 
TIOICB— "AUBI"— "EtmWHKEB." 

An  "alibi"  is  evidence  offered  in  rebuttal  of 
tte  state's  case,  and  literally  means  "else- 
where," and  to  be  effective  must  show  that  the 
accased  was  at  another  place  so  far  away  or 
under  such  circumstances  that  be  could  not, 
with  ordinarj^  exertion,  have  reached  the  place 
of  the  crime  in  time  to  have  participated  m  it, 
for,  if  accused  is  near  the  place  and  free  to 
act,  be,  in  contemplation  <x  the  law,  1b  not 
"elsewhere;'' 

[Ed.  Note.— For  other  deflniticHut,  see  Words 
and  Phrases,  Firat  and  Second  Series,  Alibi; 
Elaewhere.] 

Appeal  ttom  Superior  Court,  Ooconlno 
Cknrnty;  F.  W.  Perkins,  Judge. 

Willis  Asblll  and  Henry  Azbill  were  con- 
victed of  murder,  and  appeal.  Affirmed. 

F.  Louis  Zimmerman,  of  Phoenix,  for  ap- 
pellants. Wiley  E.  Jones,  Atty.  Gen.,  B.  W. 
Kramer,  Geo.  W.  Harben,  and  I*  B.  Whltn^, 
Asst  Attys.  Gen.,  and  C.  B.  Wilson,  Go. 
Atty.,  of  Flagstaff,  for  the  State. 

ROSS,  J.  [1,2]  The  appellants  assign  as 
error  the  order  overruling  the  demurrer  to 
the  Information,  for  the  reason  ft  does  not 
set  forth  the  means  or  instrument  used  In 
inflicting  the  mortal  blow,  and  does  not  de- 
scribe the  wounds.  Whatever  the  rule  in 
this  regard  may  be  in  other  Jurisdictions,  it 
Is  at  rest  here.  The  Indictment  or  informa- 
tion is  not  bad  in  falling  to  describe  the 
means  employed  to  effect  death,  or  in  fall- 
ing to  describe  the  wounds  causing  death. 
Molina  V.  Territory,  13  Ariz.  14,  05  Pac.  102 ; 
People  V.  Snesser,  142  Cal.  354,  75  Pac.  1003. 
We  early  adopted  the  California  criminal 
procedure  and  the  construction  placed  there- 
on tty  that  state's  courts. 

It  Is  said  ^e  corpus  delicti  was  not  es- 
tablished; that  It  was  not  shonp  by  the 
evidence  that  Henry  O.  Thomas,  whom  the 
appellants  are  charged  with  murdering,  Is 
dead,  or  that  the  human  carcass  found  was 
Identified  as  his  remains,  or,  If  identified, 
that  death  was  caused  h;  the  criminal  action 
of  appellants.  The  erldeiHK  denies  and  puts 
to  rout  an  of  the  propoaitlona  ecmtalned  in 
this  contention.  Unerringly,  It  confirms  the 
death  of  Henry  O.  Thomas,  finds  and  Ideotl- 
fles  his  dead  body,  and  points  the  finger  of 
guilt  to  the  appellants.  A  recitation  of  the 
many  tacts  and  clrcnmstanees  surrounding 
and  enveloping  the  appellants,  as  a  stone 
wall,  would  serve  no  useful  purpose,  and  we 
will  not^  therefore,  keep  them  alive  in  this 
opinion. 

[3]  It  Is  next  contended  that  the  court 
erred  In  permitting  a  nonexpert  witness  to 
give  bis  opinion  as  to  the  age  of  the  deceased 
from  the  appearance  of  the  flesh  and  hones 
found.  It  is  only  necessary  to  state  that 
this  testimony  was  drawn  from  the  witness 
upon  cross-examination  by  the  appellants. 

[4.  S]  Error  Is  also  assigned  because  It  Is 
fiald  another  witness,  without  proper  quali- 


fication as  an  expert,  was  permitted  to  ex- 
press his  opinion  as  to  the  age  of  the  de- 
ceased from  an  Inspection  of  the  remains. 
When  the  body  was  found,  the  flesh  had  been 
almoEil:  completely  denuded  from  the  waist- 
line up,  and  was  In  an  advanced  state  of  de- 
composition from  the  waistline  down;  this 
difference  being  occasioned  by  reason  of  the 
fact  that  the  lower  parts  of  the  body  were 
under  water,  while  the  upper  part  was  not 
The  witness,  an  undertaker  of  15  years'  ex- 
perience In  the  business.  In  answer  to  the 
question  whether  he  could  tell  from  fhB 
appearance  of  the  body,  its  age,  said: 

"I  doo't  know  that  I  could  be  considered  an 
expert,  but  frmn  the  nature  of  the  bones  and 
the  fonn  of  the  body,  eta,  I  should  judge  it 
was  a  yonng  man." 

After  the  answer,  an  objection  was  made, 
but  no  motion  to  strike.  The  answer  was 
pr(^rly  permitted  to  stand  for  at  least  two 
reasons:  First,  because  the  objection  came 
too  late,  and  no  motion  was  made  to  strike ; 
and,  second,  the  uncoutroverted  eviden<»  was 
that  the  body  was  that  ot  a  man  from  20  to 
25  years  old. 

[B]  The  appellants  complain  of  the  follow- 
ing instruction: 

"The  court  instmets  the  jury  that  the  de- 
fense of  an  alibi,  to  be  entitled  to  considerar 
tion,  must  bo  such  as  tends  to  show  that  at 
the  very  time  of  the  commission  of  the  crime 
charged,  the  accused  were  at  another  place  so 
far  away,  or  under  such  circumstance*  that 
they  could  not  with  ordinary  exertion  have 
reached  the  place  where  the  crime  was  com- 
mitted, 80  as  tc  have  participated  In  the  com- 
mission thereof." 

The  criticism  is  that: 

"Under  this  declaration  of  law,  if  the  defmd- 
ant  were  near  the  place  and  free  to  act,  bis 
alibi  would  not  be  entided  to  consideration." 

"Alibi,"  literally,  means  "elsewhere,"  and 
therefore,  lack  of  opportunity  because  not 
present.  If  the  accused  were  present  or  in 
close  proximity  or  easy  access,  and  the  evi- 
dence so  showed,  the  Inability  or  impossibil- 
ity of  committing  the  crime  Would  be  re- 
futed. While  an  alibi  Is  frequently  referred 
to  as  an  independent  defense,  it  is.  In  fact, 
evidence  offered  in  rebuttal  of  the  state's 
case.  It  Is  an  effort  to  show  defendant  did 
not  commit  the  crime  because,  at  the  time,  he 
was  in  another  place  so  far  away,  or  In  a 
situation  preventing  his  doing  the  thing 
charged  against  him.  The  effect  of  the  in- 
struction is  that  before  an  alibi  la  entitled 
to  consideratlMi,  the  evidence  must  tend  to 
show  these  things.  If  the  defendant  Is  "near 
the  place  and  free  to  act,"  be,  in  contempia- 
tl<»i  ot  the  law.  Is  not  "elsewhere,"  and  evi- 
dence to  that  effect,  whatever  else  It  may  do, 
does  not  tend  to  establish  an  aliU.  8  B.  C 
L.  124,  I  94;  State  v.  Feulason,  78  Me.  405, 
7  AtL  885;  Barbe  ▼.  Territory,  16  OkL  562, 
86  Pac.  61;  Feyt<m  v.  State,  54  Neb.  188, 
74  N.  W.  B97. 

The  other  instructions  as  to  conspiracy, 
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possession  of  the  fruits  of  crime  and  recent- 
ly stolen  property,  of  which  complaint  Is 
made,  correctly  state  the  law,  and  are  as  fa- 
vorable to  the  appellants  as  the  facts  would 
justify.  The  other  points  argued  In  appel- 
lants' brief  are  without  merit,  and  some  of 
them  are  without  the  record.  For  instance, 
complaint  is  made  of  misconduct  of  the  offi- 
cer in  charge  of  the  jury,  and  of  the  county 
attorney  In  his  remarlts  to  the  Jury,  with 
nothing  in  the  record  to  support  the  charges. 
The  record  discloses  that  the  trial,  a  long 
and  tedious  one,  was  remarkably  free  from 
error,  and  that  appellants'  every  legal  right 
was  well  and  cautiously  inrotected. 
The  Judgment  of  couvlctltni  is  afflrmed. 

FRANKLIN,  a  J.,  and  OUNMINOHAM, 

J.,  concur. 

STATB  V.  BEHRINGEB.    (No.  438.) 

(Supreme  Court  of  Arizona.   May  8,  1918.) 

Teleobaphs  and  Telephones  ®=>79  — Of- 
fenses—Wise  TapPINO— DlCTOOBAPH. 
Pen.  Code  1918,  {  8^,  providing  that  every 
person  who  by  means  of  any  machine,  instni- 
meat,  or  contrivance,  or  in  any  other  manner, 
willfully  and  fraudulently  reads,  or  attempts  to 
read,  any  message  or  to  learn  the  contents  there- 
of while  the  same  is  being  sent  over  any  tele- 
graph or  telephone  line,  shall  be  punishable, 
does  not  apply  to  the  act  of  secretly  placing  a 
dictograph  over  the  transom  of  a  room  in  a 
hotel  for  the  purpose  of  learning  the  contents  of 
a  telephone  message  sent  through  a  transmitter 
in  the  room,  the  room  not  being  a  receiving  or 
sending  office  of  a  telegraph  or  telephone  com- 
pany, nor  did  the  intercepticm  take  place  while 
the  message  was  being  sent  over  the  line. 
Cunaingham,  J.,  dies^ting. 

Appeal  ttom  Superior  Court,  Maricopa 
County;  F.  H.  Lyman,  Judge. 

Arthur  L.  Bebrlnger  was  indicted  tor  In* 
tercepting  a  telephone  message,  rrom  or- 
der  oTermllng  demurrer  to  Information  and 
a  Judgment  ot  dismissal,  the  State  appeals. 
Affirmed. 

Wiley  E.  Jones,  Atty.  Gen.,  G.  W.  Harben 
and  R.  W.  Kramer,  Asst.  Attya.  Gen.,  and 
L.  M.  Laney,  Co.  Atty.,  George  J.  Stoneman 
and  W.  L.  Barnum,  all  of  Phoenix,  and  E. 
S.  Ives,  of  Tucson,  for  the  State.  Alexander 
&  Christy  and  BuUard  &  Jacobs,  all  of  Phoe- 
nix, for  respondent 

ROSS,  J.  The  state  appeals  from  an  order 
sustaining  a  demurrer  to  the  Information 
against  the  respcmdent,  and  a  Judgment  of 
dismissal. 

It  Is  not  necessary  to  set  out  the  informa- 
tion, as  It  is  excepted  to,  not  becanse  of  a 
defective  statement  of  the  facts  charged,  but 
because  of  the  insufficiency  of  the  facts,  un- 
der any  view  of  the  law,  to  constitute  a  pub- 
lic offense.  The  conduct  of  the  respondent, 
which  It  is  charged  constitutes  a  crime,  con- 
sisted of  bis  secretly  placing  a  dictograph 
over  the  transom  of  room  No.  400  of  the 
Adams  Hotel,  situated  in  the  dty  of  Phoenix, 


la  which  was  a  t^ephone  transmitter  connect- 
ed with  the  Mountain  States  Tei^hone  & 
Telegraph  Company's  telephonic  system,  for 
the  purpose  of  learning  the  contents  of  any 
message  that  the  occupant  of  room  No.  400 
might  send  over  said  telephone  line ;  and,  to 
assure  his  hearing  any  such  message,  it  Is 
charged,  respondent  with  a  wire  connected  the 
dictograph  with  the  earpiece  thereof,  whidx 
was  located  and  used  In  another  room  occu- 
pied by  respondent,  and  that  in  this  manner 
he  did  learn,  and  attempt  to  learn,  the  con* 
tents  of  messages  spoken  Into  the  telephone 
transmitter  by  the  occupant  of  room  400. 

The  informaticm  is  grounded  upon  section 
682  of  the  Penal  Code  whldi  reada  aa  ttA- 
lows: 

"Bvery  person  who,  by  meant  of  any  machine^ 
Instrument  or  contrivance,  or  in  any  other  man- 
ner willfully  and  fraudulently  reads,  or  attempts 
to  read,  any  message,  or  to  learn  the  contents 
thereof,  whilst  the  same  is  being  sent  over  any 
telegraph  or  telephone  line,  or  willfully  and 
fraudulently  or  clandestinely  learns,  or  attempts 
to  learn,  the  contents  or  meaning  of  any  mes- 
sage while  the  same  is  in  any  telegraph  or  tele- 
phone office,  or  is  being  received  thereat  or  sent 
therefrom,  or  who  uses  or  attempts  to  use.  or 
communicates  to  others  any  information  so  ob- 
tained, is  panishable  as  provided  in  section  090." 

This  section  defines  three  oCTen^  differen- 
tiated from  each  other  prIucU>aUy  in  the 
circumstance  of  time  and  place  of  commis- 
sion. The  first  has  to  do  with  the  Intercep* 
tlon  of  messages  whilst  In  transmission, 
"wbUst  the  same  is  helng  sent  over  the  tele- 
gnph  or  tel^dione  lln&"  The  locus  of  the 
seccmd  is  the  receiving  and  sending  tele- 
graph or  telephone  office.  The  third  dMiounc- 
es  tlie  use  or  communication  of  ihe  informa- 
tion obtained  at  either  of  the  places  and 
times  mentioned  In  the  first  two. 

The  facts  of  this  case  must  bring  it  within 
one  of  these  deflnittons  to  constitute  a  pub- 
lic offense.  The  state  insists,  under  the 
Cacts  as  pleaded,  respondent  is  gnlUy  of  the 
offense  of  learning*  or  attempting  to  learn, 
the  contents  of  the  messages  wldle  Uiey  were 
being  sent  over  the  telephone  line.  It  can- 
not be  truthfully  said  that  one  listening  to 
another  speaking  a  message  into  a  tel^hone 
transmitter  is  learning  the  message  as  it 
goes  over  the  line.  Such  a  one  Is  learning 
the  message  while  It  is  being  sent,  at  the 
Instant  It  is  beli^  taken  up  by  the  electric 
current,  but  before  it  starts  ou  Its  Journey 
over  the  wire.  The  word  "sent"  is  used 
twice  in  section  692,  but  not  in  the  same 
sense.  The  context  shows'  It  was  not  used 
to  convey  the  same  meaning  In  both  Instanc- 
es. In  the  last  use  thereof,  it  Is  found  In 
connection  with  the  crime  of  learning  the 
contents  of  a  message  while  the  same  Is  being 
received  at  a  telephone  office  or  being  sent 
therefrom. 

In  the  first  use,  it  Is  In  connection  with 
the  crime  of  learning,  or  attempting  to  learn, 
the  contents  of  the  message  whilst  It  Is 
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being  sent  over  the  telephone  line.  If  the 
latter  was  intended  to  comprehend  the  send- 
ing of  the  message,  that  is,  the  speaking  ot 
It  Into  the  transmitter,  then  its  repetition 
In  the  second  definition  was  a  vain  thing. 
To  give  effect,  as  was  evidently  Intended,  the 
learning,  or  attempting  to  learn,  the  contents 
of  the  message  "whilst  it  is  being  sent  over 
the  telephone  line"  must  be  construed  to 
mean  the  interception  of  the  message  be- 
tween the  termini  on  the  line  by  means  of  a 
machine,  instrument  or  contrivance,  or  In 
some  other  manner,  and  not  the  learning  of 
the  message  as  it  is  spoken  into  the  trans- 
mitter of  the  telephone  at  the  initial  point, 
at  the  place  of  sending,  the  telephone  office, 
for  that  is  a  separate  offense.  It  was  direct- 
ed against  what  Is  commonly  known  as 
"wire  tapping,"  defined  by  the  Standard  Dic- 
tionary as  "the  act  or  process  of  tapping  a 
wire  for  the  purpose  of  diverting  the  cur- 
rent or  securing  or  sending  Information." 
This  process  Is  effected  by  a  machine,  in- 
strument,  or  contrivance  attached  to  the  wire 
over  which  the  message  la  being  sent,  or 
over  which  It  la  traveling;  and.  Inasmuch  as 
Btnne  other  way  might  be  invented  to  inter- 
cept the  electric  current,  the  IJeglslftture  pro- 
vided against  it  by  Inaertliig  "or  in  any 
other  manner,"  meaning  therein  •that  It 
should  be  onlawfnl  to  divert  the  current  by 
the  spedflc  means  named  or  any  other,  but 
it  all  has  reference  to  what  la  known  as 
"wire  taiMtins-" 

Section  In  Its  present  form,  first  ap- 
peared In  our  laws  In  the  revision  oi  1013. 
It  is  found  In  the  Penal  Code  of  1887  as  sec- 
tion 1013,  and  tn  tbe  Penal  Code  of  1901  aa 
aectlou  006,  but  in  these  It  only  applied  to 
telegraphic  messages  and  telegraphic  offices. 
It  was  first  made  to  cover  telephones  and 
telephone  offices  In  the  revision  of  1918,  hy 
Inserting  the  two  {thrases,  "or  telephone  line," 
"or  t^epbcme  office,"  which  had  the  effect 
ot  extending  the  terms  of  the  statute  so  as 
to  include  persona  who,  under  the  same  con- 
ditions and  circumstances,  learned,  or  at- 
tempted to  learn,  telephonic  messages  as, 
before  the  amendment,  were  necessary  to 
constitute  the  offense  of  learning,  or  attempt- 
ing to  learn,  a  telegraphic  message.  Now, 
when  it  is  considered  how  telegrams  are 
made  up  and  sent,  it  is  too  clear  for  argu- 
ment that  the  acts  denounced  under  the 
old  law  were  the  Interception  of  the  message 
as  it  traveled  over  the  wire,  or  the  learning, 
or  attempting  to  learn.  Its  contents  at  the 
receiving  or  sending  office.  It  is  not  a  tele- 
graphic message  until  it  Is  received  at  tbe 
telegraph  offlce.  Until  It  Is  delivered  to  the 
telegraph  company,  the  duty  of  protecting 
its  c<»itent8  devolves  upon  the  sender, '  and 
the  same  Is  true  as  to  telephone  messages. 
Section  689,  Penal  Code. 

When  the  statute  was  originally  adopted, 
we  had  no  telephones.  It  was  intended  to 
protect  ttM  public's  and  tlie  tel^^ph  com- 


pany's business  from  trespassers  who  would 
Invade  the  secrecy  of  private  telegraplilc 
correspondence,  and  was  admirably  and  com- 
prehensively drawn  for  that  purpose,  but 
tbe  Legislature,  in  amending  the  original 
act  to  cover  telephone  messages,  did  not 
talEe  Into  consideration  the  situations  that 
have  arisen  by  reason  of  the  installmeut  of 
telephones  in  private  homes,  in  hotels,  and 
business  places,  from  which  so  many  mes- 
sages, in  these  later  days,  originate,  and 
for  tliat  reason  perhaps  the  law  was  not 
extended  to  protect  t^ephonlc  conversations 
in  such  places. 

It  Is  urged  by  the  prosecution  that  under 
a  liberal  construction,  which  is  not  only  au- 
thorized, but  enjoined,  in  construing  penal 
statutes  (section  5,  Penal  Code),  section  692 
would  cover  the  acts  alleged  In  the  informa- 
tion. If  by  a  "liberal  construction"  It  is 
meant  that  the  courts  can  extend  the  mean- 
ing of  the  language  used  by  tbe  Legislature 
to  include  all  cognate  or  related  acts  to 
those  actually  condemned,  the  contention  Is 
plausible ;  but,  as  we  view  it,  we  are  not 
permitted  to  go  that  far.  If  the  letter  of 
the  law  clearly  excludes  the  state  of  facts 
propounded  in  the  pleading,  or  does  not  rea- 
sonably Include  them,  even  though  they  be 
within  the  reason  and  policy  of  the  legisla- 
tion, the  courts  cannot,  by  Implication  or 
construction,  declare  a  person  charged  with 
them  guilty  of  a  crime.  In  this  information 
tlie  facts  alfeged  do  not  meet  the  couditlous  of 
the  statute,  either  in  letter  or  in  spirit.  The 
acts  alleged  do  not  constitute  the  crime  of 
learning,  or  attempting  to  learn,  the  contents 
of  a  telephonic  message  while  it  is  being 
sent  over  the  line,  for,  as  we  have  seen,  from 
the  context  and  history  of  this  offense,  it 
is  clearly  what  is  known  as  wire  tapplug. 
Hiey  do  not  constitute  the  crime  of  learnlug, 
or  attempting  to  learn,  the  contents  of  a 
telephonic  message  at  the  receiving  or  send- 
ing office  of  the  telephone  company.  These, 
together  with  the  offense  of  using  or  com- 
municating the  Information  so  obtalued,  are 
the  only  crimes  defined  by  section  602.  The 
facts  alleged  in  the  Information  fall  far  short 
of  the  tact»  the  Legislature  has  said  in  sec- 
tion 602  constitute  a  public  offense. 

"Constructive  crimes— crimes  built  op  by 
courts,  with  the  aid  of  inference,  implicatloD, 
or  strained  interpretation— are  repugnant  to  tbe 
Rpirit  and  letter  of  English  and  American  crim- 
inal law."  Ex  parte  McNulty,  77  Oal.  164,  19 
Pae.  237,  11  Am.  St.  Bep.  257;  section  521, 
Sutherland  Statutory  Construction. 

The  conduct  of  respondent  in  placing  the 
dictograph  In  room  400  and  connecting  It 
with  his  room  so  that  he  could  hear  con- 
versations and  Iram  the  contents  of  mes- 
sages transmitted  by  telephone  from  that 
room  was  most  reprehensible,  and  it  Is  to  be 
regretted  that  the  law  does  not  reach  him. 
But,  as  a  matter  of  fact,  respondent  was  a 
mere  eavesdrom>er.  His  conduct,  while  mora 
refined  and  Ingenious  than  if  he  had  placed 
his  ear  to  the  keyh<rte  of  room  400  to  learn 
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what  was  lieiDg  said  tberrin,  was  no  less  con- 
temptible. If  his  act  bad  been  connected  with 
the  sending  or  receiving  office  of  the  telephone 
company.  It  would  tall  within  the  terms  of 
section  692,  tmt,  having  been  in  oonnectloi 
with  the  room  of  a  guest  of  a  hotel  In  whlcli 
was  a  telephme  for  private  use,  it  does  not 
fall  within  the  terms  of  that  statute.  This 
room  was  not  the  receiving  or  sending  office 
of  the  company.  The  respondent,  by  his 
device,  was  enauled  to  learn  the  wmtenta  of 
tte  messags  as  It  was  spoken  Into  the  trans- 
mitter of  the  telephone  at  a  time  and  place 
not  mentioned  in  the  law,  nor  was  it  while 
it  was  being  sent  over  the  teleptafme  line, 
as  the  prosecution  would  have  It 

We  conclude,  with  the  learned  trial  judge, 
that  the  information  does  not  state  facts 
sufficient  to  constitute  a  public  oftense; 

The  jndgmeot  Is  affirmed. 

FRANKLIN,  O.  J.,  concurs. 

OTINNINOHABf.  J.  (dissenting).  I  am  of 
the  opinion  that  the  facts  set  forth  in  the 
InformatltHi  and  Mefly  stated  In  the  oplnlw 
of  the  majority  of  the  court  clearly  constitute 
a  criminal  offense  within  the  si^rit  of  sec- 
tion 6D2,  Penal  Code  1913,  as  denounced  by 
the  clause  of  said  statute  reading  as  follows: 

'  "Every  person  who,  by  means  of  any  machine, 
instrument  or  contrivance  •  •  •  wiUfiilly 
and  fraudulently  reads,  or  attempts  to  read, 
any  message,  or  [attempts]  to  leajm  the  con- 
tents thereof,  whilst  the  same  is  being  sent  over 
any  •  •  •  teleph«ie  line  •  *  *  is  pun- 
ishable as  provided  in  section  690." 

The  mere  tact  that  the  machine,  Instm- 
raenf,  or  contrivance  used,  the  dictograph 
and  its  attachments,  was  so  used  as  to  inter- 
cept the  message  whilst  being  sent  between 
the  point  of  Its  origin,  the  seder's  vocal 
chords  and  the  sound  receiver,  and  before 
the  contents  of  the  message  actually  passed 
on  to  the  telephone  line,  but  was  in  the  act 
of  so  paaging*  through  the  air  from  the  vocal 
chords  of  the  sender  to  the  apparatus  for 
receiving  and  transmitting  the  same  When 
intercepted,  was,  for  that  reason,  no  less  in 
spirit  a  tappli^  of  the  telephone  line  than 
would  the  act  of  attaching  physically  a  tap- 
ping wire  to  the  telephone  line  at  any  point 
between  the  transmitter  end  and  delivering 
end  of  the  telephone  line.  The  gist  of  the 
offense  denounced  Is  the  willful  and  fraudu- 
lent reading,  or  attempt  to  read  or  to  learn, 
the  contents  of  the  message  being  sent  whilst 
so  being  salt,  by  means  of  the  use  of  any 
lEind  of  machine,  instrument,  or  contrivance 
to  a<»!ompliah  that  purpose. 

The  evident  purpose  of  the  statute  la  to 
protect  the  persons  using  the  wire  for  their 
business  alKiirs  from  intermeddlers,  and 
thereby  preserve  secrecy  if  tb^  desire.  The 
pnbHc  interest  demands  that  inlvate  persona 
using  pabUc  aervlce  conveniences  In  their 
business  affairs  have  the  right  to  preserve 
secrecy.   If   the   public  service  company 


throu£ih  its  servants,  agents,  or  employ^ 
who  have  an  opportunity  to  learn  the  con- 
tents of  messages  dispose  the  same,  that  Is 
another  matter,  but  if  Intermeddlers  uncon- 
nected with  the  telephone  company  intercept 
private  messages  wrongfully,  the  public  inter- 
ests satter. 

Whatever  construction  other  courts  have 
placed  upon  statutes  of  other  states,  like  or 
unlike  our  said  statute,  wherein  tiidi  other 
statutes  have  been  lield  as  only  meaning  the 
physical  tapping  of  wiro,  I  do  not  agree  to 
such  decisions  as  correct  interpretation  when 
applied  to  our  statute  supra.  The  strict 
literal,  technical  construction  only  wIU  permit 
of  holding  that  the  facts  charged  constitute 
DO  offense  under  the  said  statute.  True,  the 
statute  does  not  say  in  words  that  the  offense 
Includes  the  reading  or  learning  of  the  con- 
tents of  a  message  by  means  of  a  madilne, 
instrument,  or  contrivance  that  will  intercept 
the  message  at  the  instant  the  same  starts  to- 
ward the  telephone  wire,  yet  the  message  is 
as  certainly  being  sent  over  a  telephone  wire 
from  the  time  the  words  constituting  the 
message  are  se[>arately  spoken  by  the  sender 
as  when  the  message  Is  being  sent  after  the 
words  have  reached  the  transmitter  device 
of  the  telephone.  For  these  reasons,  I  can- 
not agree  with  the  order  affirming  the  judg- 
ment. On  the  other  hand,  I  am  of  the  opinion 
the  broader  construction  of  the  statute  is  the 
clear-legislative  intention,  and  the  judgment 
should  be  reversed,  and  the  cause  remanded. 


SHEKK  V.  STATE.    (No.  431) 
(Supreme  Court      Arizona.   May  8,  1918.) 

1.  Witnesses  «=»40(2)  —  Coicpetenct  of 
Child— l^iSTBETiOfT . 

Aitmidsion  ni  the  testimony  of  an  Indian 
l>oy  of  13,  objected  to  because  of  witnen' 
youth  and  inability  to  understand  the  obliga- 
tion of  an  oath,  was  discretionary. 

2.  Criminal  I^aw  ®=>656(5)  ~  Coiocent  o:f 
Testimont. 

That  the  trial  court,  in  passins  upon  the 
competency  of  a  state's  witness,  a  13  year  old 
Navajo  boy,  remarked:  "The  court  has  had 
cousidcrable  experience  with  Indians,  and,  while 
Navajo  children  do  not  understand  what  an  oath 
is  as  well  as  the  white  children,  yet,  when  you 
explain  to  them  what  it  ia,  and  tell  them  they 
must  tell  the  truth,  that  they  generally  do  bo: 
and.  furthermore,  the  weight  of  the  tratimony  is 
for  the  jury,  so  that  the  objection  is  overruled" 
—was  not  objectionable  its  comment  upon  testi- 
mony; the  court  having  ohareed,  when  the  vase 
was  submitted,  that  the  credibility  of  witnesoes 
and  the  weight  to  be  given  their  testimony  vraa 
exclusively  for  the  jury. 

3.  Homicide  <g=3l65  —  Evidbhcb  —  Pbevious 

CONTaOVEBSY. 

In  murder  trial,  defense  being  controverny 
with  deceased  nccesBitating  killing  in  aelf-de- 
feose,  evTdcnce  by  the  state  an  to  what  accused 
did  when  his  cattle  were  driven  from  deceased's 
field,  which  accused  claimed  was  the  cause  of 
deceased's  rafce  towards  him,  was  relevant  as 
tending  to  establish  the  relations  Iwtwcon  the 
parties  and  the  state  of  tiielr  minds  toward 
each  other  at  the  time  of  the  killing. 
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4.  Witnesses  «s»3S2  —  Wtthessis  MB  TO 
Truth  and  Veracitt. 
Where  witness,  called  b7  accused  to  testify 
as  to  the  geoeral  reputation  of  a  state's  witness 
for  truth  and  Tera<at3r,  not  understandioK  what 
eeneral  reputation  means,  persisted  In  stating 
bui  own  opinion  of  the  state  witness'  truth  and 
veraci^,  disclosing  personal  enmi^  tomrds 
bim,  )us  testimonj  was  propwly  ezdnded. 

Appeal  from  Superior  Court,  Apache  Coun- 
ty :  Geo.  H.  Crosby,  Jr.,  Judge. 

Fay  Sbeek  ^as  coDvlcted  of  manalanghter, 
and  appeals.  Affirmed. 

A.  S.  Gibbons,  of  St  Jobns.  and  Jones  & 
Jones,  at  Flagstafft  A>r  appellant.  Wiley  K. 
Jones,  Atty.  Gen.,  W,  P.  Geair.  Geo.  W. 
Harben.  and  LonlB  B.  Wtaltney,  Asst.  Atty. 
Gen.,  and  Gilbert  B.  Greer,  Go.  Atty. 
im  Apacbe  County,  of  St.  Jofaus,  and  C.  B. 
WUson,  Co.  Atty.  for  Coconino  County,  of 
Flagstaff,  for  the  State. 

FRANKLIN,  C.  J.  This  appellant  was  In- 
formed against  for  the  crime  of  murder;  the 
resolt  of  his  trial  being  a  ccmviction  of  man- 
slaughter. The  appellant  was  a  cowboy  and. 
In  the  course  of  his  employment,  was  herding 
some  cattle  at  the  ranch  of  Leonard  Olsen, 
the  victim  of  the  homicide.  These  cattle  got 
Into  a  field  of  oats  belonging  to  Olsen,  and 
an  Indian  boy  employed  by  Olsen  set  a  dog 
upon  the  cattle  to  drive  them  out  In  his 
testimony,  the  appellant  gave  the  particulars 
of  this  Incident  In  connection  with  and  lead- 
ing DP  to  the  act  of  killing.  It  appears  from 
appellant's  testimony  that  on  this  occasion  he 
went  into  Olsen's  house  for  the  purpose  of 
finding  him,  but  Olsen  was  absent  therefrom. 
-Vccordlng  to  his  testimony,  apjwllant's  con- 
duct in  going  into  the  house  angered  Olaen 
very  much,  the  latter  accusing  appellant 
falsely  of  breaking  open  one  of  his  trunks 
while  In  the  house;  that  Olsen  became  very 
hostile  towards  appellant  on  account  of  this 
and  such  hostile  conduct  on  the  part  of  Ol- 
sen was  the  cause  of  the  homicide,  the  act 
being  committed  in  self-defense.  In  rebuttal 
of  this  testimony  as  to  the  Incident  arising 
because  of  the  cattle  getting  Into  Olsen's  oat 
field,  the  prosecution  put  on  the  stand  the 
Indian  boy  who  set  the  dog  after  the  cattle. 
This  lad  was  a  little  Navajo  Indian  about 
13  years  of  age  and  called  by  name  Hostlen 
Soo.  The  defense  objected  to  the  testimony 
of  this  lad  being  received  because  of  his 
youth  and  his  inability  to  understand  the 
obligation  of  an  oath.  Before  admitting  his 
testimony,  the  court  examined  him  quite 
carefully  as  to  such  matters.  After  the  ex- 
amination, and  In  overruling  the  objection  to 
the  competency  of  the  witness,  the  courl: 
made  these  observations: 

"The  court  has  had  considerable  experience 
with  Indiana,  and,  while  Navajo  children  do  not 
understand  what  an  oath  is  aa  well'Vu  the  white 
children,  yet  when  you  explain  to  them  what 
it  is,  and  tell  them  they  must  tell  the  truth, 
that  ttiey  generally  do  so:   and,  furthermore. 
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the  weight  of  the  testimony  is  for  the  Jary,  ao 
that  the  objection  Is  overruled." 

[1-S]  In  the  course  of  his  testimony,  Hos- 
tlen Soo  stated  that  at  the  time  the  cattle 
got  into  the  oat  field  he  was  afraid  to  drive 
them  ont  and  set  the  dog  on  them;  that 
appellant  saw  the  dog  go  after  the  cattle 
and  "he  looked  like  he  was  mad" ;  that  ap- 
I>e11ant  then  shook  a  rope  at  Hostlen  and 
pointed  a  pistol  at  blm  in  a  threatening  man- 
ner. Appellant  then  went  Into  Olsen's  house, 
and,  after  looking  around  the  house,  came 
out  In  an  angry  mood,  got  on  Ms  horse,  and 
rode  away.  We  do  not  see  any  abuse  of  dis- 
cretion on  the  part  of  the  trial  Judge  In  ad- 
mitting the  testimony  of  Hostlen  Soo.  Both 
on  direct  and  cross  ezamlDatlon,  his  tes- 
timony Is  clear  and  satisfactory,  and  Im- 
presses one  that  he  la  quite  an  Intelligent 
boy.  It  was  a  question  for  the  trial  court. 
Fernandez  v.  State,  16  Ariz.  269,  144  Pac. 
640.  Nor  Is  the  objection  good  that  the 
court.  In  passing  upon  his  competency  to  be 
a  witness,  commented  upon  the  testimony  of 
Hostlen  Soo.  It  was  a  mere  general  obser- 
vation of  the  trial  judge's  experience  with 
Navajo  children,  and.  In  addition  to  what 
developed  on  the  court's  examination  of  the 
witness,  was  another  element  in  his  opinion 
Justifying  the  admission  of  his  testimony. 
The  court  was  careful  to  tell  the  Jury  in  the 
same  breath  that  the  weight  to  be  given  to 
this  lad's  testimony  w^as  a  matter  entirely 
for  them  to  determine.  Again,  when  the 
case  was  submitted  to  the  Jury,  the  court 
charged  that  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  their  testimony 
was  a  matter  exclusively  for  the  jury.  Un- 
der these  circumstances,  it  cannot  be  said 
that  the  remark  of  the  court  was  objection- 
able as  a  comment  upon  the  testimony,  nor 
do  we  think  that  the  Jury  could  so  have  con- 
strued It.  Nor  Is  there  any  foundation  for 
the  asserted  error  of  the  trial  court  in  per- 
mitting Hostlen  Soo  to  tell  what  the  ap- 
pellant did  at  the  tliQe  the  cattle  were  driv- 
en from  Olsen's  field  of  oats.  It  was  the 
hypothesis  of  appellant  that  what  occorred 
at  that  time  was  the  cause  of  Olsen's  rage 
toward  blm,  which  necessitated  the  killing 
of  Olsen  in  appellant's  self-defense.  This 
occurrence  was  brought  out  by  appellant  aa 
a  part  of  bis  case.  It  was  material  and  rel- 
evant, as  tending  to  establish  the  relations 
between  the  parties  and  the  state  of  their 
minds  toward  each  ottier  at  the  time  of  the 
killing.  Hurley  v.  Territory,  18  Art*.  2, 
lOS  Pac.  222.  The  logical  connection  be- 
tween what  occurred  at  the  Olsen  bouse,  In- 
cluding the  assault  upon  the  Indian  lad. 
and  what  occurred  at  the  scene  of  the  homl- 
tMe,  is  tbus  quite  apparent. 

[4]  One  of  the  witnesses  for  the  state  was 
a  Navajo  Indian  by  Ok  name  of  Joe  Parker. 
Tbe  defense  called  another  Navajo  Indian, 
named  Silver  Smith,  to  testify  to  the  gen- 
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eral  reputation  of  Parker  for  truth  and  ve- 
racity. This  witness,  Smith,  could  not  be 
got  to  understand  what  the  general  reputa- 
tlon  of  a  person  means.  In  answer  to  ques- 
tions. Smith  persisted  in  statin;  his  own 
opinion  of  Parker's  truth  and  veracity,  and 
In  this  disclosed  a  personal  enmity  towards 
Parker.  There  was  no  error  In  excluding 
such  testimony. 

We  have  ^ven  careful  consldn-atlon  to 
the  record.  It  is  convincing  that  the  convic- 
tion of  appellant  Is  Justified  under  the  law 
and  the  facts.   There  Is  no  reversible  error. 

Judgment  affirmed. 

CUNNINGHAM  and  BOSS.  JJ..  concur. 


COSTELLO  V.  OUNNINOHAH  et  aL 
OUNNINGHAM  et  al.  v.  GOSTBLLO. 
(Nos.  IfieO,  1B61.) 
(Supreme  Court  of  Arizona.    Ifay  9,  1D18.) 

1.  Appeal  and  Ebrob  <^1027  —  Habhlbss 

EBBOK— GOBRECT  RESULT. 
Error  committed  on  trial  with  reference  to 
matters  connected  with  claims  from  which  no 
portion  of  the  money  adjudged  to  he  paid  by 
defendant  in  the  accoantlng  is  found  to  have 
arisen,  was  harmless  to  defendant  . 

2.  Appeal  aitd  Errob  *=9l002  —  Review  — 
Weight  or  Bvidbnob. 

The  Supreme  Court  will  not  determine  the 
weight  of  evidence  and  revise  the  jury's  ver- 
dict, reached  from  conflicting  evidence,  to  con- 
form to  its  own  idea  of  the  weight  of  such  evi- 
dence. 

3.  Appbai,  and  Ebbob  «=»841— Review— Evi- 
dence—Concession  BT  Appellant. 

Defendant-appellant's  concession  in  her  britf 
that  ^e  evidence  preeented  by  plaintiffs  as  to 
two  items  of  the  account  in  suit  Is  Bubstantially 
the  same  as  on  former  trial,  and  held  suffi- 
cient by  the  Supreme  Court,  relieves  the  Su- 
preme Court  of  the  necessity  of  comparing  the 
evidence  in  the  record  relating  to  the  two  items 
with  such  evidence  in  the  former  record. 

4.  Evidence  «=»684(1)— Weiohi*— Gbades. 

The  Jary  must  determine  the  weight  to  be 

Siven  all  evidence  submitted,  though  it  be  of 
ifferent  grades.  . 

5.  Evidence  <^3383(3)— Recobd  Evidence— 
DocuuENTB   Signed   bt  Administbaxbix 

AND  GdABDIAN. 
Documents  filed,  signed,  and  sworn  to  by  an 
administratrix  while  such  and  also  guardian  of 
the  estate  of  minors,  being  record  evidence,  are 
deemed  of  very  high  grade  as  evidence  of  perti- 
nent facts  to  which  tney  relate. 

6.  Tbdsts  «=»44^>— Existence— SumciEN- 
CT  OP  Evidence. 

In  an  action  for  an  accounting  by  heirs 
against  the  execntrix  of  another  decedent  with 
respect  to  mining  claims  alleged  to  have  been 
held  in  trust  by  the  executrix's  decedent  for 
the  heirs*  decedent,  evidence  Md  suffident  to 
support  the  jury's  finding  that  a  trust  existed 
with  respect  to  certain  daims. 
7  APPEAL  AND  Ebbob  ^»1009(3)  —  Second 
Appeal— Mattebs  Concluded— Res  Adju- 

DICATA. 

Where,  on  former  appeal  in  an  action  for 
an  accounting  with  respect  to  mining  claims 
held  in  trust,  an  assigned  claim  was  finally 
adjudicated,  such  claim  will  not  be  considered 
on  second  appeal. 


S.  Appeal  and  Ebbob  «=»1062<2>— Prejudi- 
cial Ebbob— Refusal  to  Subiot  Evidence. 
If  substantial  evidence  has  been  received  on 
trial  which  would  sustain  verdict  for  plaintifEs 
finding  defendant  liable  to  account,  and  the 
trial  court  refused  to  aubmlt  tlie  evidence  to  the 
jury  for  their  detenninatioit  of  the  fact,  It  com- 
mitted error  prejudicial  to  plaintiffs. 

9.  Trusts  «bs>44(2)  —  Exisnnci  or  Asm- 
mknt— Sufficiency  of  Evidence. 

In  an  action  for  an  accounting  with  resi>ect 
to  mining  claims  alleged  to  have  been  held  in 
trust  by  defendant  executrix's  decedent  for  the 
ancestor  of  plaintiif  heirs  at  law,  evidence  held 
ButBcient  to  jnsti^  an  inference  that  a  trust 
agreement  was  In  existence  with  reference  to 
certain  claims. 

10.  Trial  «=»370^)— Eqoitablb  Acnoll»~ 

SUBHISSION  of  CoNTBOVKBTED  QUBSnOHB. 
Under  Civ.  Code  1913.  par,  542,  as  to  sub- 
mitting to  the  jury  questions  of  fact  in  equitable 
actions.  Id  an  action  for  an  accounting  with  re- 
spect to  mining  claims  alleged  to  have  been 
held  in  trust  by  defendant  executrix's  decedent 
for  the  ancestor  of  plaintiff  heira  at  law,  the 
court  should  have  submitted  to  the  Jury,  by  ap- 
propriate interrogatories,  a  question  as  to  ihe 
existence  of  a  trust  with  relation  to  ■  daim 
on  wbidi  the  evidence  was  conflicting 

Appeal  from  Superior  Court,  Cochise  Oodi^ 
ty;  A.  C.  Lockwood,  Judge. 

Action  by  Mary  Alleen  Cnnnlngham  and 
another,  minors,  by  Emll  Marks,  their  guard- 
ian, against  Mary  M.  Costello,  as  executrix 
of  Martin  Costello,  deceased.  From  the 
Judgment  and  orders  refusing  new  trial, 
plaintiffs  and  defendant  appeal.  Affirmed 
In  part  and  reversed  In  part,  and  cnnse  re- 
manded for  trial  of  additional  matters. 

See,  also,  16  Ariz.  447,  147  Pac.  701;  16 
Ariz.  479.  147  Pac.  714. 

The  purpose  of  the  action,  the  material  Is- 
sues Joined  la  the  pleadings,  and  the  ma- 
terial facts  an)ear  in  a  statement  In  16  Arl& 
447,  449,  147  Fac  701.  where  the  report  of 
the  decision  of  this  court  on  a  former  ctms- 
appeal  of  this  case  may  be  found.  A  ts- 
statment  of  the  case  is  not  deemed  neces- 
sary with  a  refer^ce  to  the  former  appeal 
decision.  The  fbllowlng  opinion  suffidenUj 
sets  forth  the  amendments  introdnced  and 
the  material  changes  In  facts  occnrrlng  In 
the  last  trlaL 

Joseph  Scott  and  Ben  (Goodrich,  both  of 
IjOs  Angeles,  Cal.,  J.  S.  Casey,  of  Tyrone, 
N.  M.,  and  EUlnwood  &  Ross,  of  Blsbee.  for 
appellant-appellee.  Eugene  S.  Ives,  of  Tuc- 
son, Wm.  B.  Cleary,  of  Blsbee,  and  Chaa.  R. 
Morfoot,  of  Lob  Angeles,  CaU  appelleea- 
appellants. 

CUNNINGHAM,  J.  For  convenience  and 
brevity  I  shall  refer  to  the  parties  as  plain- 
tiffs, meaning  the  original  plaintiffs,  and  de- 
fendant, meaning  the  original  defmdant,  as 
we  did  In  the  former  appeal. 

The  defendant,  Mary  M.  Costello,  execu- 
trix of  the  last  will  of  Martin  Costello.  de- 
ceased, In  her  former  appeal,  complained  of 
certain  errors  in  the  judgment  and  of  error 
In  the  order  refnsing  a  new  trial.  The  plalo- 
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tlBB,  Man  AOeen  Cnimhitfiiim  and  Bttil^ 
Jnlitt  tTnii  ningham,  minora,  by  tbeir  gnud* 
Ian,  on  tbelr  tormtt  appeal  complained  ot 
error  in  Qw  judgment  only.  Wa  eqtreowd  a 
separate  qplnUm  upon  eacb  of  said  appeals, 
but  decided  the  cause  upon  tba  defenda^a 
appeal. 

The  eminent  ooonael  and  the  lower  court 
on  A  return  of  ttae  cause  below  soon  to  have 
been  nnable  to  fuUy  agree  as  to  the  effect 
of  our  former  decision  upm  the  new  triaL 
A  brief  reference  to  these  matters  in  dis- 
pute, with  reference  to  the  binding  scope  of 
our  decision,  may  clarify  to  some  extent  soeh 
seeming  misunderstanding. 

The  purpose  of  the  action  is  to  enforce  an 
accounting  for  certain  alleged  items.  The 
interest  of  the  plalntUfs  In  the  said  allied 
itoDS,  an  accouDtlng  for  which  is  sought,  is 
of  an  equitable  nature.  The  equitable  right 
accrued  by  oral  contract  made  between  Mar- 
tin CoBtello  and  Patrick  Cunningham  at  a 
time  prior  to  the  acquisition  of  the  said 
Items  for  which  an  accounting  la  sought 
The  items  constituting  the  account  for  which 
plaintiffs  are  seddng  an  accounting  consist 
of  the  net  proceeds  of  the  sales  of  17  named 
mines.  It  la  conceded  that  the  said  mines 
were  sold  by,  and  the  purchase  price  paid 
to,  Martin  Costello^  and  the  amount  ot  the 
parchase  price  received  by  blm,  and  the 
dates  upon  which  he  received  eadi  separate 
amount.  The  plaintiffs  admit  that  the  rec- 
ord title  to  all  of  said  mines  was  in  Martin 
CosteUo's  name  at  and  before  the  dates  of 
sale.  They  allege  that  pursuant  to  said  con- 
tract between  said  parties  the  mines  were 
acquired  by  the  said  contracting  parties  as 
tenants  in  common,  each  owning  an  equal 
share  in  said  mines,  and  the  titles  fliweto 
were  conveyed  to  or  held  In  Gostdlo's  name 
fbr  thdr  mutual  ccmvenienee,  and  held  1^ 
Gostello  In  trust  for  the  use  and  benefit  of 
himself  and  Patrick  Onnnlngharo.  FlalntiflCs 
expressly  ratify  the  sales  of  the  said  mines 
by  Gostello,  and  by  this  action  are  seeing  an 
accounting  from  his  estate  fOr  the  proceeds 
of  such  sales. 

The  several  items  for  whidi  an  accounting 
Is  sou^t  may  be  fairly  stated  as  conidsUng 
of  the  several  separate  sales  made  by  Oos- 
telto.  Brlefiy,  th6se  Items  are  as  foUows: 
Sale  of  the  "Senator,"  "Senator  Mo.  2," 
"Pride,"  "Hope,"  "Wagner,"  '*Giberalta." 
and  "Buckere,"  for  a  consideration  of  fSOO,- 
000,  dated  November  9,  188»;  sale  of  the 
"Irish  Mag,"  "George  Washington,"  "Old  Be- 
pubUcan,**  and  "Angel"  (the  "Irish  Mag" 
group),  for  a  consideration  of  $200,000,  dated 
Kovembn:  9,  1880:  sale  of  the  "Supple- 
ment," "Hattle  Manchester,"  "Belflower,"  and 
"Smogler,"  for  a  conslderaUon  of  $300,000. 
dated  April  2,  1903;  and  the  sale  of  the 
"Leo"  and  "Boy"  fax  a  consideration  of 
9160,112,  dated  May  14.  1904. 

The  defendant  admitted  the  existence  of 
the  said  contract,  but  limited  its  an>Ucatloo 
to  the  proceeds  of  the  sale  of  the  "Senator," 


"Senator  Na  2,"  "Prides"  "Hope,"  '•Wag- 
ner," and  "Giberalta,"  and  dented  that  such 
oontxact  had  any  application  or  effect  upon 
the  remaining  11  mines.  She  set  forth  a  set- 
tlement had  of  tbe  proceeds  of  the  sale  of  the 
said  six  mines  m  a  basis  of  |247,77G.S0,  and 
payment  la  accordance  therewith  to  the  ad- 
mlntstratrtx  of  the  estate  of  Patrick  Cun- 
ningham, deceased,  the  guardian  of  tbe 
plain tiffa,  minors,  and  Julia  Cunningham, 
the  heirs  at  law  of  said  Patrick  Cunningham, 
deoeaaed,  and  a  ii^ease  of  the  tmat  by  said 
Julia  Cunningham  acting  in  the  said  several 
capacities,  and  the  approval  of  her  said  act 
In  bdialf  of  tbe  said  estates  by  the  probate 
court  She  also  pleada  laches  and  the  stat- 
ute of  limitations.  The  plalntUfs  replied, 
admitting  the  receipt  of  the  alleged  amount 
paid,  the  settlement  had  and  the  due  ap- 
proval by  said  court,  but  attacked  tbe  settle- 
ment as  unfair  to  their  Interests  In  the  par- 
ticular of  wrongful  charges  against  t£em 
and  lUKUi  other  grounds. 

The  trial  first  had  resulted  as  Indicated  in 
the  former  decision  by  this  court  Tbe  de- 
fendant was  adjudged  liable  to  account  for 
tbe  net  proceeds  of  the  sale  of  the  "Irish 
Mag"  group  and  the  "Belflower"  and  "Smog- 
ler"  mines  and  for  Interest.  The  effect  of 
that  Judgment  was  to  relieve  defendant  from 
the  necessity  of  accounting  for  the  net  pro- 
ceeds of  tbe  sale  of  the  "Wagner"  group  and 
"Giberalta,"  the  "Buckeye,"  the  "Leo,"  the 
"Roy."  the  "Supplement,"  and  the  "Hat.tly 
Manchester:"  We  sustained  the  lower 
court's  conclusion  that  tbe  item  of  account 
arising  from  the  sale  of  the  "Wagner"  grouii 
was  settled  and  finally  disposed  of  by  the 
settlement,  payment  of  the  amount  agreed 
upon,  and  the  approval  of  the  said  settleoient 
and  payment  by  the  probate  court  With 
reference  to  the  pleadings,  the  nature  of  the 
action,  the  purpose  sought  and  the  conclu- 
si<m  reached  with  respect  to  the  scope  of  that 
settlement,  no  doubt  should  exist  that  such 
settlement  and  compromise  completely  cov- 
ered the  item  of  tbe  account  arising  from 
the  sale  of  the  "Senator,"  "Senator  No.  2," 
"Pride,"  "Hope,"  "Wagner."  "Buckeye,"  and 
"Giberalta,"  conveyed  1^  Martin  Costello  and 
his  wife  by  a  single  deed  to  Lake  Superior 
&  Western  Developmrat  Company  for  the 
c<»ulderatlgn  of  VS00.000.  'Dxb  basis  of  the 
settlement  was  the  consideration  received 
by  Costello  for  the  mines,  omitting  the 
"Buckeye."  In  dealing  with  this  matter  on 
our  former  considaratlMi  of  the  case,  we 
frequently  referred  to  the  six  claims,  omit- 
ting the  "Buckeye."  This  omission  arose 
from  the  fact  that  tbe  declaration  of  trust 
omitted  to  name  the  "Buckeye"  mine.  It 
had  been  included  with  tbe  other  alx  claims 
in  the  same  deed,  and  the  ocmslderatlon  fixed 
by  the  deed  and  admitted  to  have  been  paid 
was  the  lump  sum  of  9S00.000.  Said  lump 
sum  is  made  an  Item  of  the  account  iu  the 
complaint    Such  item  was  finally  disposed 
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of  on  the  former  appeal,  and  such  disposition 
of  gQch  Item  carried  with  It,  as  a  necessitr, 
relief  from  accounting  for  the  proceeds  of 
the  sale  of  the  "Bu<^eye**  claim.  The  com* 
promise  of  that  Item  effected  a  settlement 
for  the  proceeds  of  the  sale  of  the  "Buckeye" 
dalm.  At  the  time  such  settlement  was  had 
the  proceeds  of  such  sale  consisted  of  money, 
and  Julia  Cunningham,  as  the  representBtlre 
ot  Patrick  Cunningham,  deceased,  was  legal- 
ly entitled  to  recover  the  same,  or  discharge 
the  debtor  with  the  approval  of  the  probate 
court  This  occurred.  The  statute  of  lim- 
itations bars  further  recovery  by  accounting 
for  the  proceeds  of  the  sale  of  the  "Bui^eye." 

The  net  result  of  the  former  appeal  was 
to  Anally  dispose  of  the  item  in  the  alleged 
account  arising  from  the  said  sale  of  the 
"Wagner"  group  of  five  claims,  the  "Glber- 
alta"  and  the  "Buckeye"  claims;  also  to 
finally  dispose  of  the  claim  of  Julia  Canning- 
ham  as  the  surviving  wife  and  heir  at  law 
of  Patrick  Cunningham,  deceased — the  as- 
signed claim  of  Julia  Cunningham — on  the 
ground  of  laches. 

The  alleged  account  being  thus  modified, 
the  cause  was  remanded  to  the  lower  court  for 
the  determination  by  that  court  of  the  de- 
fendant's duty  to  account  to  the  plaintiffs  as 
the  minor  heirs  at  law  of  Patrick  Cunning- 
ham, deceased,  for  their  proportion  of  the 
net  proceeds  of  the  sales  of  the  "Irish  Mag," 
"George  Washington,"  "Old  Republican,"  and 
"Angel"  mines  sold  November  9, 1899,  and  for 
which  $200,000  was  thereafter  paid  as  one 
principal  Item ;  and  for  their  portion  of  the 
net  proceeds  of  the  sale  of  the  "Hattle  Man- 
chester," "Belflower,"  "Smogler,"  and  "Sup- 
plement," sold  for  a  gross  consideration  of 
5300,000,  as  another  principal  item ;  and  their 
portion  of  the  net  proceeds  of  the  sale  of  the 
"Leo"  and  "Roy"  claims,  sold  for  a  gross  con- 
sideration of  $169,112,  as  a  third  principal 
item.  The  question  of  damages  for  the  deten- 
tion of  any  money  which  may  "have  been  re- 
ceived by  the  trustee  and  detained  by  him, 
If  such  was  a  fact,  was  left  open. 

With  this  brief  reference  to  the  eflfect  of 
the  former  decision.  I  will  proceed  to  dis- 
cuss the  controversies  presented  on  this  ap- 
peal. 

The  plaintiffs  amended  their  complaint  be- 
fore the  termination  of  the  last  trial  In  the 
lower  court.  The  plaintiffs  state  that  the 
amendments  made  consist  of  three  lmp(»tant 
features:  (1)  Affecting  the  acquisition  of 
the  four  claims  of  the  "IrlA  Mi^*  group; 
C9  affecting  the  "Leo,"  "Roy,"  and  "Supple- 
ment" ;  and  &)  aflectii^  the  amount  ot  4btm> 
ages  for  detention. 

Such  seems  to  be  the  effect  of  the  said 
amendments,  generally  stated. 

Upon  the  pleadings  so  amended  and  the 
reply,  original  reply  atmndtmed,  the  cansQ 
went  to  trial.  At  the  cmduslon  at  the  evi- 
dence a  large  number  of  Interrogatories  were 
submitted  to  the  Jury  under  Ote  dlrecUon  ot 


the  court  The  jury  returned  answers  there- 
to, and  npoi  a  return  of  the  Jury's  said  spe- 
cial verdicts  both  aldM  moved  tcx  Judgment 
The  plaintlfb  mored  tor  Judgmoit  on  the 
verdicts  and  ^dal  findings  by  the  Jnry- 
The  defendant  moved  for  Jndgment  notwith- 
standing the  verdict  The  plaintiffs  hod 
Judgment  for  I10S.677JE5  and  costs  and  in- 
terest The  amount  ot  the  Jndgmoit  was  de- 
termined by  the  court  from  the  facts  found 
by  the  Jury  by  their  special  Texdicts.  Vrom 
such  ftcts  the  court  readied  the  omdnslon, 
briefly  stated,  as  follows: 

That  at  the  dme  of  the  death  of  Patrldc 
Cuufilngham  he  owned  an  equitable  one-half 
interest  In  the  "Irtsb  Mag."  "George  Wash- 
ington," "Angel,"  "Old  Republican."  "Bel- 
flower,"  "Smf^ler,"  and  "Hattle  Manches- 
ter" mines,  and  as  his  separate  property  be 
owned  said  Interest  In  the  "Irish  Mag," 
"George  Washington."  "Old  Republican," 
and  "Angel,"  which  he  acquired  prior  to  his 
marriage,  and  he  acquired  said  Interest  in 
the  "Belflower,"  "Smogler,"  and  "Hattle 
Manchester"  after  his  marriage,  and  said 
interest  was  at  the  time  of  his  death  com- 
munity property ;  that  Martin  Gostello  held 
the  legal  title  to  all  of  the  aforesaid  claims, 
subject,  however,  to  a  trust  In  favor  of  Pat- 
rick Cunningham  as  to  said  equitable  one- 
half  Interest  therein ;  that  the  trust  In  the 
case  of  the  "Hattle  Manchester"  was  an  ex- 
press trust  and  that  the  trust  In  the  other 
named  claims  was  a  resulting  trust,  arising 
by  reason  of  equal  contributions  by  said  par- 
ties toward  the  purchase  of  said  six  claims; 
that  the  releases  executed  by  Julia  Cunning- 
ham as  the  guardian  of  the  estate  of  plain- 
tiffs, minors,  etc.,  were  Ineffective  as  releases 
of  said  minors'  rights  in  the  said  claims; 
that  plaintiffs  are  entitled  to  recover  from 
defendant  one-half  of  the  net  proceeds  of  the 
sale  of  the  "Irish  Mag,"  "George  Washing- 
tcm,"  "Old  Republican,"  and  "Angel"  claims, 
leas  a  life  interest  In  one-third  of  such  sum, 
"which  amount  so  to  be  recovered  has  been 
fixed  by  an  accounting  held  by  stipulation 
since  the  verdict  herein  at  the  sum  of  $48,- 
702.50" ;  that  plaintiffs  are  entitled  to  re- 
cover Mte-fourth  of  the  net  proceeds  of  the 
"Belflower,"  "Smogler,"  and  "HatUe  Man- 
chester." The  "said  one-fourth  has  been 
determined  by  an  acconnting  held  by  stipula- 
tion since  the  verdict  herein  to  he  the  sum 
of  f56,87S."  with  inta«8t  on  the  said  sums 
fmn  the  2eth  day  ot  March,  1912,  the  date 
of  said  accounting,  nntil  the  20th  day  of 
September.  1915.  the  agreed  date  of  render- 
ing Judgment  at  the  rate  of  6  pet  cent  per 
annum,  and  at  the  legal  rate  thereafter  until 
saUsfled. 

The  defendant  appeals  from  the  Judgment 
and  order  refusing  a  new  diaL  Such  appeal, 
as  is  evident,  only  attacks  that  portion  of  the 
Jndgmott  which  forces  an  acconnting  tor  the 
net  proceeds  of  the  sale  of  the  "IrlA 
Mag,"  **6eorge  Washington,"  "Old  RepubU- 
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can;*  "Angel."  "Belflawer,*'  "Smog^er."  and 
"Battle  Manctaestei"  dalnu,  and  does  not  at* 
tack  the  judgment  In  the  particular  of  the 
remaining  other  claims,  as  It  does  not  require 
an  accounting  for  the  net  proceeds  of  the 
sale  of  the  same,  viz.  "Leo,"  "Roy,"  "Supple- 
ment," and  "Bnckey^'  claims. 

The  plaintiffs  appeal  from  the  judgment 
and  from  the  order  refuidng  them  a  new 
trial.  Such  appeal  Is  an  express  attack  oo 
the  order  refusing  a  new  trial,  as  the  judg- 
ment denies  to  plaintiffs,  as  heirs  of  Patrick 
Cunningham,  an  accounting  of  the  net  pro- 
ceeds of  the  sale  of  the  "Leo."  "Roy,"  "Sup- 
plement," and  "Buckeye"  claims,  and  the 
plaintiffs'  notice  of  appeal  limits  their  ap- 
peal to  said  matter  and  to  that  pwOon  of 
the  judgment  which  denies  plaintiffs  dam- 
ages for  the  detention  of  the  sums  of  money 
plaintiffs  were  awarded,  from  the  dates  upon 
which  Costello  received  such  money  up  to 
the  date  of  filing  the  demand  against  the 
estate  of  Martin  Costello,  at  the  rate  of 
per  cent  per  annum,  and  to  that  portion  of 
the  judgment  which  denies  plaintiffs'  recov- 
ery of  said  portions  of  the  proceeds  of, the 
sales  of  said  four  claims.  The  plaintiffs'  no- 
tice <rf  appeal  expressly  limits  their  appeal  to 
such  matters  as  may  be  corrected  by  means 
of  a  partial  new  trial,  as  prescribed  by  par- 
agraph 507*  Civil  Code  1913. 

For  convenience  I  win  first  oonsider  the 
defendantfs  appeal. 

Defendant* B  Appeal. 

The  facts  found  by  the  special  verdicts  of 
the  jorjr  applicable  to  the  "Irish  Mag"  group 
.  of  mines,  composed  of  the  "Irish  Mag,"  "Old 
Republican,"  "George  Washington,"  and  "An- 
gel" claims,  hereafter,  when  referred  to  as 
a  group  of  four  dalma,  I  shall  so  refer  to 
such  group  as  the  "Irish  Mag"  group,  and 
the  "Belflower,"  "Smogler,"  and  "Hattle 
Manchester"  claims,  may  be  briefly  stated  as 
follows  (the  figures  Indicate  the  number  of 
the  Interrogatory  in  the  body  of  which  the 
fact  to  founcQ: 

(2)  Patrick  Cnnningliam,  on  or  about  the 
11th  day  of  November,  18&0,  In  considera- 
tion of  a  power  of  attorney  to  James  Rellly, 
paid  to  Mrs.  Daley  $1,000,  (3)  out  of  his  owu 
funds  and  for  his  use  and  benefit  (4)  Said 
$1,000  BO  paid  for  said  power  of  attorney 
was  a  part  of  the  $3,000  purchase  price  paid 
to  ifrs.  Daley  for  her  one-half  Interest  In  the 
"Irish  Mag"  claim  and  her  entire  interest 
la  the  "George  Washlugton,"  "Old  Republi- 
can," and  "Angel"  claims.  (5)  That  James 
Rellly,  as  attorney  in  fact  of  Mia.  Daley,  on 
or  about  the  16th  day  of  September,  1802. 
did  execute  and  deliver  tu  Martin  Costello 
a  deed  of  Mrs.  Daley's  said  Interest  in  said 
claims  named.  (6>  That  said  deed  was  ex- 
ecuted and  delivered  upon  Martin  Costello's 
promise  to  Mrs.  Daley  to  pay  the  remalnli% 
$2,000  of  the  purchase  price.  (7)  Martin 
Costello,  at  the  time  of  or  prior  to  the  time 


hi  purchased  an  undivided  one-half  interest 
in  the  "Irish  Mag"  claim  theretofore  owned 
by  Mrs.  McDowell  which  Interest  he  pur- 
chased by  paying  a  consideration  therefor  of 
$3,000,  promised  Patrick  Cunningham  that 
said  Cunningham  should  be  an  equal  owner 
In  said  claim  with  Martin  Costella  (8)  Mar- 
tin Costello  did  not  purchase  the  "Irish 
Mag"  group  with  his  own  funds,  (9)  nor  for 
his  sole  and  individual  use  and  benefit. 
(9A)  Costello  paid  the  $2,000  of  the  purchase 
price  after  he  sold  the  said  group  of  claims. 
(16A)  Martin  Costello  paid  to  Fete  Johnson 
$1,000  for  the  "Belflower"  and  "Smog- 
ler" claims.  <16B)  Patrick  Cunningham  ad- 
vanced to  Martin  Costello  $500  of  said  sum 
prior  to  purchase  of  said  claims.  (17)  Cos- 
tello did  not  purchase  said  two  claims  with 
his  own  funds,  (18)  nor  for  his  sole  use  and 
benefit  (19)  Patrick  C^nlngham  paid  to 
Martin  Costello  $900  towards  the  purchase 
price  of  the  "Belfiower"  and  "Smogler" 
claims.  (20)  Cunningham  delivered  to  Cos- 
tello money  which  he  intended  to  be  used  in 
the  purchase  of  said  two  claims  prior  to  the 
time  when  Costello  acquired  the  title  to  said 
claims.  (21)  Costello  was  advised  by  Cun- 
ningham of  the  Intention  with  which  the  mon- 
ey was  delivered  and  of  the  purpose  for  which 
it  was  intended  to  be  used.  (22)  Costello 
used  the  money  so  delivered  to  hi|n  for  the 
purpose  intended,  viz.  In  the  payment  of 
the  purchase  price  of  the  said  "Belfiower" 
and  "Smogler"  claims.  (26A)  At  the  time 
said  two  claims  were  conveyed  to  Martin 
Costello  by  Peter  Johnaon,  Martin  Costello 
promised  Patrick  Cunningham  that  the  ti- 
tle thereto  would  be  held  by  Martin  Costello 
as  trustee  for  Patrick  Cunningham  and  him- 
self as  equal  owners  thereof.  (27)  Patrick 
Cunningham  purchased  an  undivided  one- 
half  Interest  in  the  "Hattle  Manchester" 
claim,  paying  therefor  In  assessment  work. 
(2^  Said  Cunningham  acquired  and  paid  for 
the  other  one-half  interest  In  said  claim  pri- 
or to  the  9th  day  of  December,  1887,  and  on 
that  date  he  conveyed  the  title  to  Martin 
Costella  (29>  Before  the  executloo  of  said 
deed  Costello  in  writing  requested  Patrick 
Cunningham  to  ao  arrange  the  title  to  said 
claim  to  the  end  that  th^,  Cunningham  and 
Costello,  would  be  In  it  as  they  were  in  to- 
gether on  all  the  rest.  (30)  By  reason  of 
such  request,  Cunningham  thereupon  con- 
veyed the  entire  title  to  said  claim  to  Cos- 
tello. (31B)  Costello  paid  to  Patrick  Cun- 
ningham the  sum  of  $u0  as  consideration 
for  said  conveyance  of  the  "Hattle  Manches- 
ter" daim.  (32)  Martin  Costello  promised 
Patrick  Cunningham  that  he  would  hold  the 
l^al  title  to  said  claim  as  trustee  for  him- 
self and  Patrick  Cunningham  as  equal  own- 
ers thereof. 

The  following  additional  facts,  referring 
to  the  maintenance  of  the  title  in  the  seven 
claims  were  also  found  by  the  apedal  ver- 
dicts: 
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(34)  Patrick  CnnnlDffbam  to  tbe  time  of 
bis  death  performed  tialf  of  tbe  annaal  as* 
sessment  work  on  the  "Irlsb  Mag"  gronpt 
except  CoBtello  at  one  time  paid  to  Oumiliig- 
ham  $100  on  accmint  of  audi  axmnal  work. 
(39)  CoEteUo  promised  to  pay  Gmmlzii^m 
at  the  rate  of  $6  per  day  for  bis  aenicea  In 
ronnpctlon  with  tbe  anmial  trork  done  on  tbe 
"Irish  Kag"  group,  and  on  tbe  "Smogler." 
"Belflower."  and  <'Battle  Manchester."  (49> 
Martin  Costello  frequently  promised  JvUa 
Cunningham,  after  the  death  of  Patrick  Cnn- 
□Injiham,  that  when  he  sold  tbe  "Irish  Mag" 
group  and  the  "Smogler,"  '^elflower,*'  and 
"Battle  Manchester"  clalme,  that  be  would 
give  the  heirs  of  Patrick  Cunningham  half 
of  the  net  proceeds  of  the  said  claims. 

Other  facts  touching  the  seven  claims  are 
found  and  will  be  noticed  In  connection  with 
the  matters  to  which  they  relate,  viz.  the 
matters  of  settlement  and  compromise,  and 
damages  for  the  detention  of  the  proceeds 
of  the  sale  of  mines. 

[1 1  The  errors  assigned  by  the  defendant 
are  numerous,  and  have  reference  to  many 
Incidents  transpiring  In  the  course  of  the 
trial.  A  large  number  of  such  assignments 
have  reference  to  matters  connected  with  the 
"Wngner"  group  o*  claims,  the  assigned 
claim  of  Julia  Cunningham,  and  the  account- 
ing for  the  net  proceeds  of  the  "Leo,"  "Rot," 
"Supplement,"  and  "Buckeye"  mines.  No 
portion  of  the  money  adjudged  to  be  paid  by 
defendant  in  accounting  to  plaintiffs  Is 
found  to  hare  arisen  from  dther  of  said 
sources;  consequently  defendant  has  clear- 
ly suftered  no  Injury  by  reason  of  errors 
committed  with  regard  to  such  matters.  I 
deem  this  statement  entirely  sufficient  to  dis- 
pose of  all  such  questions  as  tbey  are  af- 
fected by  the  defendant's  appeal. 

Itie  defendant  assigns  as  error  tbe  Insuf- 
ficiency of  tbe  evld«ice  to  sustain  the  jury's 
findings  referred  to  above  as  Nos.  2,  4,  6, 
8,  7,  9A,  26A.  82,  and  34 ;  that  is,  the  defend- 
ant contends  that  the  evidence  is  insufficient 
to  establish  these  facts:  That  Patrick  Cun- 
ningham paid  Mrs.  Daley  $1,000  In  consldera- 
titm  ot  her  granting  to  James  R^ly  ber 
power  of  attorney ;  tbat  said  $1,000  was  a 
part  of  tbe  $3,000  purchase  price  paid  to  Hfrs. 
Dali^  toT  her  one-half  Interest  In  the  "Irish 
Mag"  claim,  and  her  entire  interest  in  the 
"George  Washington."  "Old  Republican,"  and 
"Angel"  claims;  that  on  the  16tb  day  of 
September,  18KI,  Mrs.  1>aley,  through  ber 
attorney  in  fact,  James  Reilly.  executed  and 
delivered  to  Martin  Costello  a  deed  conveying 
to  said  Costello  her  said  Interests  in  said 
claims  and  Umt  said  deed  vas  delivered  upon 
Martin  Costello's  promise  to  pay  tbe  remain- 
ing f  2,(KM>  purchase  prtce^  as  set  fortti  In  a 
certain  letter ;  that  Martin  Costello  promised 
that  Patrick  Cunningham  and  himself  should 
be  equal  owners  In  tbe  "Irish  Mag"  claim 
at  the  time  OosteHo  purchased  an  undivided 
one-balf  Interest  there<M[  from  Mrs.  McDow- 


ell; tbat  Costdio  paid  tbe  said  $2;00O  for 
the  Daley  Interests  after  tbe  claims  were 
KAd  by  talm ;  that  Martin  Costello  promised 
Patri<ft  Cunningham  that  he  would  hold  the 
legal  tioe  to  the  "Smoglex^  and  "Bdflower" 
claims  purchased  tnm  Peter  Johnson  as  trus- 
tee for  said  Omnlngfaam  and  himself  as 
equal  owners  thereof ;  and  that  Martin  Cos- 
tello promised  Patrick  C^umlngbam  tbat  he 
would  bold  the  legal  title  to  tbe  "Battle 
Manchester"  claim  as  snch  trustee  Cor  the 
benefit  ot  himself  and  Patrick  Cunningham 
as  equal  owners  thereof. 

[1,8]  D^endaat^  opening  biiet  page  74, 
eixicedee  that  the  evidence  presented  by  the 
plalntUCs  "as  to  tbe  'Btiflower*  and  'Smogler* 
Is  substantiaily  tbe  same  as  upon  the  former 
trial  and  he}d  snfflcLent  by  this  court"  The 
defendant  therefore  submits  a  request  that 
we  re-examine  such  evidence  for  the  reason 
a  new  mass  of  evidence  has  been  offered  by 
tbe  defendant  13ils  is  a  request  of  this 
court  to  determine  the  weight  of  such  evl- 
dfflice  and  revise  the  jury's  verdict  reached 
from  otrnfllctlus  evidence  to  cmform  to  our 
idea  of  Its  wel^t  Such  course  has  not  been 
followed  by  this  court,  and  will  not  be  follow- 
ed by  me  in  this  Instance.  The  verdict  of  the 
Jury,  supported  by  substantial  evidence  Is 
binding  upon  tbe  lower  court  and  upon  this 
court  as  establishing  the  fact  found.  The  de- 
fendant's concession  with  respe<%  to  tbe  evi- 
dence concerning  the  "Smogler"  and  "Bel- 
fiower"  relieves  this  court  of  the  necessity  ot 
comparing  the  evidence  rdating  to  these  two 
mines  in  Uilfl  record  with  sudi  evidence  in 
tbe  former  record.  Tbe  Judgment,  in  so  fsr 
as  it  requires  tbe  detmdant  to  account  for 
the  net  proceeds  ot  the  sale  of  the  "Smogler"  - 
and  "Be1f1ov*er,"  mnst  necessarily  be  deter- 
mined as  pn^r  and  sustained  by  snbstan- 
Ual  evidence.  At  the  former  trial  the 
same  determinatl(»i  was  reached  from  the 
same  evidence  as  was  reached  at  the  last 
trial.  The  net  proceeds  of  the  sale  of  these 
two  claims  are  separate  Items  of  die  second 
prindpal  item  of  tbe  alleged  account 

[4]  Have  the  findings  of  ttie  jury  of  ttie  eq- 
uitable TijgbtB  of  Fatri^  Cunningham  in  ttie 
"■Irish  Mag"  group  and  the  "Battle  Mandies- 
ter^  tbe  support  of  substantial  evidence,  is 
the  next  Important  Inqniry.  Tbe  dettodant 
bitterly  attacks  the  testimony  of  Mrs.  Julia 
Cnnnlngbam  as  unworthy  of  beUef  for  many 
reascms,  the  principal  of  which  is  that  her 
testhuony  Ifl  contradicted  by  testlmoi^  of  a 
grade  blfiber  than  oral  testimony  and  there- 
fore controlling.  But  tUs  Is.  in  effect,  saying 
that  tbe  testimony  which  contradicts  the  tes- 
timony (d  said  witness  Is  entitled  to  the 
greater  weight.  If  so,  the  jury  mnst  detn^ 
mine  the  weight  to  be  given  aU  testimony  sub- 
mitted to  th«n. 

[I]  The  testimony  with  regard  to  tbe  ac- 
quisition of  tbe  title  to  the  "Irish  Mag"  group 
is  substantially  the  same  In  this  reccnd  as 
presented  In  the  record  on  tbe  former  trial, 
as  far  as  the  evidence  Id  said  toroker  trial 
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went  In  addition  to  the  evidence  rabmltted 
by  the  ftmner  appeal,  this  record  contains 
the  <drcomstance8  tranqitrlng  at  the  ttme  the 
Bellly  power  <tf  att<»ney  from  Mrs.  Daley 
was  obtained.  Tbe  evidence  Is  (dear  that 
Costello  and  Oannlngham  dlocussed  tbe  dr- 
cniDBtances  eoxroimdlng  the  acquisition  at 
said  power  of  attorney  in  the  presence  ol 
Mrs.  Jnlfai  Ounnlngham.  From  this  witness' 
testimony  it  appears  that  Patrick  Cunning- 
ham left  off  his  work,  took  $1,000  In  money 
to  Mrs.  Daley  at  an  early  lionr  In  the  morn- 
ing, and  had  her  to  accompany  him  (Cunning- 
ham) to  a  notary  pabllc,  where  she  acc^ted 
the  money,  executed  the  RelUy  power  of  at- 
torney, and  delirered  the  p&p&c  to  Cunning- 
ham as  a  contract  of  sale  of  her  interest  in 
tbe  "Irish  Mag"  group.  Another  witness  tes- 
tifled  to  having  seen.  $1,500  in  Cunningham's 
possession  as  he  (Cunningham)  was  on  his 
way  to  see  Mrs.  Daley,  and  on  Cnnnlngtiam'g 
return  this  witness  saw  a  paper  In  Cun- 
ningham's possession  In  all  respects  similar 
to  the  Rellly  power  of  attorney  and  Cun- 
ningham had  only  %5O0  in  his  possession. 
The  transaction  was  a  surprise  to  Costel- 
lo. l%ereafter,  up  to  the  date  of  Cunning- 
ham's funeral.  Costello  treated  the  "Irish 
Mag"  group  as  the  property  of  him- 
self and  Cunningham,  and  at  the  date  of  Cun- 
ningham's funeral  he  squarely  admitted  that 
Cunningham  owned  from  the  beginning  an 
undivided  lialf  Interest  In  said  group. 

Defendant  urges  with  great  seriousness 
that  the  many  contradictions  In  the  evidence 
presented  by  documentary  Ifpiiis  and  by  let- 
ters should  have  the  effect  of  destroying  all 
of  the  testimony  of  Mrs.  Cunningham  bo  con- 
tradicted. The  record  abounds  In  probate 
court  documents  filed,  signed,  and  sworn  to 
by  Mrs.  Cnnnlngham  while  administratrix  of 
the  estate  of  Patrick  Cnnnlngham,  deceased, 
•  and  as  guardian  of  the  estate  of  these  mi- 
nors, whidi.  being  record  evidence,  Is  always 
deemed  of  very  high  grade  evidence  of  facts 
pertinent  thereto,  and  of  which  they  relate; 
but  the  claims  made,  the  property  appraised, 
the  property  reported  to  the  probate  court  by 
means  of  the  said  documents,  all  pertain  to 
the  property  belonging  to  said  estates  with- 
out dispute.  The  mines  accounted  for  In  said 
two  probate  proceedings  are  the  "Wagner" 
mines.  The  only  manner  in  which  the  duty 
to  account  for  the  net  proceeds  of  the  sale  of 
the  other  eleven  mines  Is  by  a  system  of  elim- 
ination by  inference.  That  becanse  said 
statements  and  reports  do  not  mention  mines 
or  interest  in  mines  other  than  the  "Wag- 
ner" group,  that  this  Is  evidence  contradict- 
ing the  claim  of  interest  In  any  and  in  all 
mines  other  than  in  the  inlnes  mentioned. 
This  is  argument,  hat  does  not  preclude  the 
Jury  from  lawfully  believing  the  truth  of  the 
witness'  story.  Strictly,  the  documentary 
evidence  mentioned  does  not  conflict  with 
Jnlla  Onnningham's  evidence  relating  to  the 
additional  claim  now  made  In  behalf  of  the 
hrtrs  of  Patrick  Cunningham.  If  such  probate 


proceeding,  ttie  rc^wrts  and  documents  in  such 
estate  matters,  should  be  given  effect  as  evi- 
dence, as  here  contended  for.  property  be- 
longing to  an  estate  first  discovered  after  the 
estete  Is  closed  would  be  wholly  lost  to  the 
rightful  owners.  The  finding  by  the  Jury 
that  we  have  been  considering  with  regard  to 
the  "Irish  IMag"  group  has  the  support  of 
BDbstantlal  evidence,  and  the  finding  Justi- 
fies a  decree  requiring  an  accounting  by  the 
deftodant  estate  for  the  proceeds  of  the  sale 
of  said  groiQ>;  that  is,  tbe  first  above  men- 
ti<med  principal  separate  item  ol  account  Is 
sustained  by  the  proof- 
El]  With  regard  to.  the  "Battle  Manches- 
ter" claim,  the  evidence  is  without  conflict 
of  a  sertous  nature  tlut  Cunningham  paid 
Allle  Howe  at  least  the  value  of  one  year's 
assessment  work  for  his  one  half  interest  In 
said  claim,  and  that  he  paid  Tom  Concan- 
non  $60  for  the  other  half  interest  of  said 
daim,  and  the  entire  title  was  conveyed  to 
said  Ounnlngham;  that  thereafter  Costello 
suKSSted  In  a  letter  to  Cunningham  that 
they,  meaning  Costello  and  Cunningham,  had 
Jnst  as  well  be  in  on  that  claim  as  they  were 
on  all  of  the  others;  that  Cunningham  con- 
veyed the  said  "Hattte  Manchester"  to  Cos- 
tello, and  In  the  deed  of  conveyance  the  con- 
sideration therefor  Is  expressed  as  the  sum  of 
$50  paid  by  Costello. 

This  testimony,  with  the  otlier  facts  and 
drcumetancee  tn  evidence,  substantially  sus- 
tains the  findings  and  Judgment,  and  the  find- 
ing justifies  a  decree  requiring  an  accounting 
by  the  defendant  estate  for  the  net  proceeds  of 
the  sale  of  the  "Battle  Manchester"  claim  as 
a  separate  Item  of  the  second  principal  Item 
of  the  alleged  account,  thus  leaving  tbe  pro- 
ceeds of  the  sale  of  tbe  "Supplement"  in- 

j  eluded  In  said  wtsmA  principal  item  open  to 

I  future  inquiry. 

I  Ab  a  consequence,  the  Judgment  and  por- 
tions thereof  from  which  the  defendant  ap- 
peals is  without  error,  and  must  be  affirmed 
In  so  tax  as  the  same  requires  an  accounting 
for  the  net  proceeds  of  the  sale  of  the  "Irish 
Hag"  group  of  four  claims,  the  "Uattie  Man- 
chester." and  of  the  "Belflower"  and  "Smog- 
ler"  claims.  The  effect  of  this  Judgment  on 
the  matter  of  accouutlng  was  to  require  de- 
fendant to  account  for  the  first  allied  prin- 
cipal item,  and  to  account  for  the  second  in 
part.  She  is  adjudged  not  liable  to  account 
for  the  proceeds  of  the  sale  of  the  separate 
item  of  the  second  principal  Item  consisting 
of  the  proceeds  of  the  sale  of  the  "Supple 
ment,"  nor  for  the  Uiiid  mentioned  item  of 
the  aiK«ed  aecoont 

Plaintiffs'  Appeal. 

The  plaintiffs  confined  their  motion  for  a 
new  trial  to  the  matters  touching  an  account- 
ing for  the  proceeds  of  the  sales  of  the  "Sup- 
plemecL"  "Leo,"  "Roy,"  and  "Buckeye" 
mines,  the  assigned  daim  of  Julia  Cunning- 
ham, and  damages  for  detention.  Their  mo- 
tion was  denied.  33ie  effect  of  sndi  prooeed- 
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ing  was  to  (Jeny  to  the  plaintiffs  an  account- 
ing for  the  Items  mentioned,  the  net  proceeds 
of  the  sales  of  the  "Leo,"  "Roy,"  Supplement," 
and  "Buckeye"  mines,  the  assigned  claim  of 
Jnlie  Cunningham,  and  Interest  on  the  money 
received  as  damages  for  its  detention.  The 
Judgment  rendered  for  plaintiffs  did  not  In- 
clude an  accounting  for  said  Items.  Plain- 
tiffs have  expressly  limited  the  scope  of  their 
appeal  to  said  order  refusing  a  new  trial 
with  respect  to  said  items. 

[7]  TbB  assigned  claim  of  Julia  Cmmlng- 
bam  Is  res  adjadicata  in  its  entirety,  and  the 
discussion  of  the  same  must  be  dismissed  with 
that  statement.  On  the  former  appeal  (16 
AilE.  479, 147  Pac.  714)  that  claim  was  fbuOly 
adjudicated. 

The  trial  court  dedlned  to  submit  to  the 
Jury  the  consideration  of  the  "Leo,"  "Boy," 
"Supplement,"  and  "Buckeye"  claims.  The 
agreed  statemoit  of  the  facta,  page  1440, 
folios  4306  and  430T,  of  the  abstract  of  record 
contains  the  following: 

"The  plaintiffs  requested  the  court  to  submit 
to  the  Jun  interrogatones  with  respect  to  the 
interest  of  the  plaintiffs  in  the  'Xieo,'  Boy,'  'Sup- 
plement,' and  'Buckeye'  claims,  or  the  proceeds 
thereof,  which  interrogatories  tbe  court  refused 
to  present  to  the  jury,  upon  tbe  ground  that, 
as  a  matter  of  law,  the  plaintiffs,  under  the 
evidence,  were  not  entitled  to  any  interest  in 
said  claims  or  either  of  tbem,  or  the  proceeds 
thereof,  said  refusal  being  based  upon  the  ob- 
jection of  the  defendant  to  any  intern^atoriea 
being  submitted  to  tiie  jury  regarding  said  'Leo,' 
'Boy,'  'Supplement,'  aiu  'BucKeye'  clainu." 

Plaintiffs  grounded  th^r  motltm  for  a  new 
trial  upon  the  court^s  said  order  refusing  to 
aulHnlt  said  matters.  Such  motion  was  de- 
nied. Plaintiffs  assign  such  refusal  order 
88  eTTor,  alle^iw  that  "for  the  reason  that 
und«*  the  evidence  and  the  law  •  •  • 
the  plaintiffs  were  *  •  *  oititled  to  have 
appropriate  Interrogatories  submitted  to  the 
Jury  with  respect  to  each  of  said  claims, 
which,  if  answered  as  contended  for  by  plain- 
tiffs, would  have  either  su^iorted  or  neces- 
sitated Judgment  in  favor  of  plaintiffs  with 
respect  to  their  alleged  Interest  therein." 

The  question  is  presented  by  a  number  of 
assignments,  and  plaintiffs'  contention  in 
this  respect  is  answered  by  solving  the  in- 
quiry whether  the  record  contains  evidence 
of  a  substantial  nature  tending  to  establish 
facts  from  which  the  reasonable  inference 
may  be  drawn  that  Costello  held  the  title 
to  said  "Leo,"  "Roy,"  and  "Supplement" 
claims  In  trust  for  the  uses  and  beneSts  of 
blmself  and  Cunningham. 

[B]  The  assignments  present  the  reverse 
of  that  which  Is  presented  upon  the  allega- 
tion that  tbe  evidence  Is  insufficient  to  sus- 
tain the  verdict  and  Judgment  If  substan- 
tial evidence  has  been  offered  and  received 
during  the  course  of  the  trial,  which  would 
sustain  a  verdict  for  the  plaintiffs  finding 
that  defendant  is  liable  to  account  for  the 
proceeds  of  the  sale  of  either  of  said  three 
claims,  and  the  court  refused  to  submit  tbe 
evidence  with  respect  to  such  Items  to  the 


Jury  for  their  determination  of  the  fact,  the 
plaintiffs  have  been  denied  a  trial  to  that 
extent  and  are  Injured  thereby.  No  error 
was  committed  by  the  court  in  refusing  to 
submit  Interrogatories  with  respect  to  the 
"Buckeye,"  for  the  reason  the  proceeds  of 
the  sale  of  said  claim  were  not  Involved,  as 
we  have  seen  above. 

[1,10]  With  this  inquiry  In  view,  we  will 
refer  briefly  to  the  evidence  affecting  the 
"Leo,"  "Roy,"  and  "Supplement"  items.  The 
"Leo"  was  located  December  12,  18OT,  and 
the  "Roy"  was  located  December  7,  1885. 
The  location  notice  of  each  Is  signed  by  Mar- 
tin Costello  as  locator  and  Pat  Cunningham 
as  witness.  These  location  notices  were  re- 
corded February  20,  1896,  at  the  request  of 
James  Rellly.  Mrs.  Cunningham  testifies  as 
to  the  circumstances  under  which  they  were 
located,  and  the  testimony  tends  to  show 
that  Patrick  Cunningham  discovered  tbe 
ground,  performed  all  the  acts  of  location  re- 
quired by  law,  procured  the  location  notices 
from  Costello  after  some  delay,  and  always 
claimed  an  Interest  in  the  claims  equal  with 
Costello.  SudL  testimony  la  not  the  subject 
of  dispute.  Can  one  say  as  a  matter  ot  law 
that  but  one  reasonable  Inference  can  be 
drawn  from  such  evidence?  The  fact  tbat 
the  name  of  Pat  Cunningham  appears  at 
tbe  foot  of  each  notice,  but  appears  under 
the  word  "witness,"  indicates  bis  presence 
and  participation  In  the  location.  The  fur- 
ther fact  ia  In  evidence  that  the  "Leo"  claim 
was  so  called  la  honor  of  Costello's  son  Leo, 
and  that  the  "Boy"  claim  was  so  called  tn 
honor  of  Boy  Morfoot,  the  relative  of  the 
Cunninghams,  a  member  of  their  fiimlly,  and 
at  that  time  a  warm  friend  of  Leo  CosteUa 
These  are  small  circumstances,  but  worthy 
of  conflderatlon  as  throwing  Ugbt  upon  tbe 
close  relation  existing  between  Martin  Cos- 
tello and  Patrick  Cunningham.  The  heirs 
of  Patrick  Cunningham  have  alleged  that  a 
contract  bad  actual  existence;  tbat  pursu- 
ant to  its  terms  these  dalms  were  located, 
and  by  said  agreement  Patrick  Cunningham 
located  these  claims  In  CosteUo's  name;  that 
by  tbe  terms  of  said  agreement  the  said  par- 
ties thereto  held  equal  rights  therein,  and 
that  Costello  held  the  legal  title  In  trust  for 
their  equal  use  and  benefit,  pursuant  to  said 
trust  agreement. 

The  defendant  admits  that  five  claims  oth- 
er than  the  eleven  claims  in  controversy  on 
this  appeal  were  acquired  by  the  parties  and 
held  by  Costrilo  as  .alleged,  with  the  excep- 
tion that  Costello's  trust  required  him  to  ac- 
count to  Cimningham  for  the  Interest  so  bdd 
after  a  sale  was  made.  They  deny  that  tbe 
eleven  mines,  Including  the  "Leo",  "Roy," 
and  "Supplement"  claims,  acquired  by  orig- 
inal location,  were  so  acquired  and  Impress- 
ed with  such  trust. 

The  reasonable  inference  to  be  drawn  from 
such  facts  and  from  such  admission  is  that 
a  like  contract  was  iu  existence  with  the 
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ocMitanct  embntdng'  the  five  "W^iner"  mines 
ctmcededly  acquired  near  the  same  time,  but 
prior  to  the  time  of  location,  and  that  the 
aald  "Leo"  and  "B<7"  tocatlons  were  made 
by  Conningfaam  In  the  name  of  Gostello  In 
pursuance  to  such  contract  then  existing. 
The  testimony  moiUoned  Is  substantial  In 
Its  nature  and  reasonably  Justifies  the  said 
infferakce.  True,  such  la  not  the  only  litfer^ 
ence  to  be  necessarily  drawn  from  sucb  dr^ 
cumstances,  and,  this  being,  the  situation, 
the  one  inference  of  the  two  which  a  jury 
may  draw  tberefrom,  having  the  support  of 
substantial  evidence,  is,  when  determined, 
conclusive  upon  the  courts,  both  the  trial 
court  and  on  this  court  The  question 
whether  the  "Leo"  and  "Koy"  claims  were 
held  by  Costello  subject  to  the  said  trust 
agreement  was  one  of  the  controverted  facts 
In  the  case  with  respect  to  which  substantial 
evidence  exists.  The  trial  court,  therefore, 
erred  in  refusing  to  submit  all  of  the  con- 
troverted questions  of  fact  to  the  Jury.  Par^ 
agraph  542.  Civil  Code  of  Arizona  1913. 

The  Items  arising  from  the  proceeds  of 
the  sale  of  the  "Supplement"  require  no  ex- 
tended discnasi<«i  to  determine  this  appeal. 
In  the  former  appeal  we  acted  upon  sudi 
condition,  and  did  not  discuss  the  record  as 
It  affected  the  "Leo,"  "Roy,"  and  "Supple- 
ment," presuming  that  the  trial  court  would 
commit  no  error  upon  a  retrial  with  respect 
to  the  matters  we  were  not  required  to  dlS' 
cuss.  The  record  now  before  us  seems  to 
disclose  that  the  trial  court  considered  our 
failure  to  discuss  these  items  was  a  deter- 
mination by  this  court  that  such  items  were 
eliminated  from  the  cause.  Such  was  the 
result  of  the  objections  of  defendant's  coun- 
sel, and  the  trial  court  approved  the  objec- 
tion. 

In  order  to  avoid  a  repetition  of  such 
erroneous  understanding,  and  for  no  other 
purpose,  I  will  refer  briefly  to  the  remain- 
ing questions,  the  determination  of  which  is 
not  necessary  to  the  disposition  of  this  ap- 
Ijeal,  In  view  of  the  determination  reached 
above  that  the  court  erred  fn  arbitrarily 
withholding  from  the  jury  the  consideration 
of  controTCrted  questions  of  fact  with  re- 
gard to  the  "Leo"  and  "Roy"  claims. 

The  evidence  without  dispute  shows  that 
the  "Supplement"  claim  was  located  July 
6,  1S94.  The  name  of  the  locator  Is  Martin 
Costello,  and  the  witness  Patrick  Cunning- 
ham, it  was  recorded  at  the  request  of 
Martin  Costello.  The  evidence  tends  to 
show  that  Costello  and  Cunningham  were 
both  present  on  the  ground  at  the  time  of 
this  location.  Other  circumstances  with  re- 
gard to  this  location,  the  assessment  work, 
claims  of  ownership,  etc,  are  produced  In 
evidence.  The  matters  are  in  controversy. 
The  fact  appears  that  the  "Supplem^t"  was 
included  In  the  same  deed  of  conveyance  with 
the  "Hattle  Manchester "  "Belfiower,"  and 
"Smt^ler,"  and  the  consideration  received  by 
Costello  for  the  four  mines  was  a  lump  sum 


of  1800,000,  and  this  la  the  second  principal 
iteoi  In  said  alleced  accoDot  Tbeee  facts 
should  have  beoi  snbmitted  to  the  Jury  by 
appr<H)rlate  Interrogatories  for  th^r  deta^ 
mlnatton.  Whether  the  proceeds  of  the  sale 
of  the  "Siipplemen^'  mine  waB  an  Item  of  flm 
said  second  principal  lUm  at  the  allied  ac- 
coont  was  a  controverted  matter  In  this  law- 
suit A  forttier  discussion  of  the  testimony 
relating  to  Oils  item  Is  deemed  unnecessary 
at  this  time. 

Hie  interrogatottes  submitted  to  the  Jury 
with  regard  to  the  matter  of  arriving  at  the 
damages  for  detention  of  trust  mtme^  by  the 
trustee  are  criticised  by  plalntlffii  for  uo- 
certainty.  Snch  InterrogatMleB  seem  to  be 
open  to  criticism,  but  the  Jmry  found  no  snch 
damages  occnrred  as  a  tBCL  On  a  trial  of 
the  remaining  matter,  It  ttae  question  again 
arises,  I  presume  the  court  will  deariy  set 
forth,  by  interrogatories,  the  qoestlon.  In- 
volved. 

The  matter  of  tiie  community  iffoperty  of 
Patrick  Cunningham  in  the  mines,  the  equi- 
ties acquired  after  his  marriage  to  JnUa 
Cunningham,  was  mentioned  on  the  former 
appeal  of  plalntUT^  (LQ  Ariz.  479,  481,  147 
Pac.  714),  and  that  matter  is  only  Important 
to  this  acthm  In  determining  euctly  the 
amount  of  the  Intorest  the  plaintiffs  as  heirs 
at  law  of  Patrick  Cmmlngham,  deceased,  are 
entitled  to  recover  of  the  net  proceeds  of  the 
sales  of  said  mines  in  which  they  have  alrea- 
dy or  may  on  another  trial  be  able  to  estab- 
lish. I^trlck  Cunningham  owned  an  equity, 
and  that  equity  existed  at  ttie  time  of  the 
sale.  The  community  property  rights  are 
defined  by  statute  and  by  the  decisions  of  this 
court.  On  another  trial  the  law  applicable 
thereto,  I  presume,  will  be  followed.  I  ad- 
here, however,  to  the  expressions  appearing 
in  said  former  opinion  with  regard  to  this 
matter.  Z  do  not  now,  and  did  not  then,  see 
the  necessity  of  such  expressions.  The  criti- 
cism of  counsel  to  the  efCect  that  such  ex- 
pressions are  obiter  dicta  is  perliaps  f^Hy 
justified.  Such  expressions,  unnecessary  at 
the  time,  are  often  made,  sometimes  with 
the  best  of  intentions,  but  regrets  follow. 
However,  counsel  sometimes  show  so  great 
an  aptness  to  misunderstand  the  opinions  of 
the  appellate  court,  when  such  opinions  inter- 
fere with  their  theory  of  presenting  their 
side  of  the  case  reversed,  that  these  unneces- 
sary expressions  are  thrown  In  by  the  ap- 
pellate courts  as  good  measure  and  whole- 
some advice  to  counsel  for  consumption  on 
the  trial  to  follow.  Some  of  the  foregoing 
matters  prompted  our  obiter  dlcte  above  re- 
ferred to. 

The  refusal  of  the  trial  court  to  submit  to 
the  jury  for  consideration  the  testimony 
with  pe^>ect  to  the  claims  ot  plaintiffs  for 
an  accounting  for  their  inherited  portion  of 
the  net  proceeds  of  the  sale  of  the  "Leo," 
"Roy,"  and  "Supplement"  mines  was,  in  ef- 
fect, the  denial  of  a  trial  of  the  controverted 
facts  In  the  case,  and  It  was  therefore  error 
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to  refuse  a  new  trial  on  motion.  For  sodi 
esTor  the  said  order  1b  reversed  and  the  cause 
rauanded  for  a  trial  of  soeh  matters  only. 
The  judsm^t  will  stand  affirmed  In  ao  f  ar 
as  the  defendant  la  required  to  account  to 
plaintiffs  tor  tbeir  portion  as  heirs  at  law  of 
Patrick  Cunningham,  deceased,  of  the  net 
proceeds  of  the  sale  €f  the  "Irish  Mas," 
"George  Washington,"  "Old  BevmbUcan," 
"Ang^"  "Belflower,"  "Smogler,"  and  "Ha^ 
tie  Manchester"  mines,  as  adjudged  without 
modification. 

The  cause  Is  remanded  to  the  lower  conrt 
for  the  trial  of  the  controverted  questions 
with  regard  to  the  "Leo,"  "Boy,"  and  "Sup- 
plemrait"  mines  only  as  a  partial  new  trial  in 
such  respect  Ocmsequently  the  cause  Is  re- 
manded, with  Instmctlotts  that  the  lower 
court  grant  to  the  plaintiffs  a  trial  of  the 
questlims  and  matters  pertaining  to  the 
"Deo,"  "Boy,"  and  Supplement,"  and  when 
the  result  of  said  partial  new  trial  is  Onally 
readied,  and  a  final  acoonnting  of  the  whole 
matter  Involved  18  thereby  determined,  to 
enter  a  judgment  In  accordance  with  the 
truth  of  such  whole  acoonnt  as  the  same  la 
so  finally  determined. 

FBANKLIN,  a  J.,  and  BOSS,  J.,  concur. 


BARKER  V.  SATAS  et  aL  (No.  3145.) 

(Supreme  Court  <tf  Utah.  April  16,  1018.  On 
Petition  for  Bebearing.  May  fi,  1»1&) 

1.  Highways     #=>184(2)  —  Pedestbians  — 
Death— Cause  op  Death— Evidence. 

Evidence  held  sufficient  to  Bustain  a  findiiiB 
that  plaintiff's  child  was  killed  by  an  automo- 
bile, and  tbat  defeodant's  automobile  killed  it 

2.  Tbial  «=»140(1)— Wbight  ox-  Bvkobhob— 

Question  fob  Juby. 
The  tmtb  of  testimon;  Is  for  the  Jury. 

3.  Highways   <Jt=al84(2)  —  SurnciENCY  or 
Evidence. 

Id  action  for  death  of  child  killed  while 
riding  bis  tricycle  on  a  broad  opes  highway  in 
the  daytime,  evidence  held  safficient  to  BostaiB 
a  findinji;  that  an  automobile  driver  was  negli- 
gent, although  no  one  saw  the  accident* 

4.  Highways  «=»176  —  Pebsons  on  Road — 
Duty  to  See  Persons  on  Road. 

The  law  imposes  the  duty  on  an  antomobile 
driver  to  see  persons  on  the  road  in  front  of 
him  where  bis  view  Is  unobstmcted.^ 

5.  Highways  «=»184(2)  —  Cotusiows— Coh- 
TBtBUTOKY  NeOUOENCE— EVIDENCB. 

Evidence  held  to  ahow  that  child  on  tricycle 
on  a  road  killed  by  an  overtaking  motor  truck 
was  not  guilty  of  contributory  negligence. 

6.  Death  ^=■58(1)— Presumptions  as  to  Dub 
Cabe  by  Deceased — ^Bubden  of  Pboof. 

A  child  killed  on  the  road  on  a  tricyde  by 
an  overtakinK  motor  truck,  in  the  absence  of 

evidence  to  the  contrary,  will  be  presumed  to 


^Corbett  T.  O.  S.  L.  R.  Co..  25  Utah,  449.  71  Pac. 
1066;  Palmer  v.  Ratlnad  Co.,  U  Vtah.  4M,  98  Pac. 
CM,  U  Ann.  Cis.  m;  Jensra  v.  Railroad  Co.,  M 
Utah,  100.  m  Pac.  11S6. 


have  been  exercisfaig  doe  care,  the  burden  being 
on  deftadant  to  reSnt  the  presumption.* 

7.  Evidence  ^»471(22)  —  Conclusions  of 

WlTNEBa. 

Testimony  tbat  defendant  had  admitted  driv- 
ing his  automobile  on  the  B.  road  *'aboat  the 
time  we  figured  the  accident  happmed"  was  a 
conclusion,  and  should  have  been  stricken. 

8.  Appbai,  and  Ebrob  «=s>10B0(1)— HABKuaa 

EEROB^EvrPENCE. 

Where  there  was  no  controversy  as  to  the 
time  defendant  drove  his  motor  track  along  a 
road,  a  conclusion  of  a  witness  that  he  admitted 
driving  it  there  "about  the  time  <rf  the  accident^ 
was  harmless.* 

9.  Evxdbhok  ^3^71(24)  —  ConoLUaiom  or 

Wititbsbl 

Testimony  of  a  witness  that  he  went  to  the 
scene  of  an  accident  and  saw  deceased  lying 
there  and  saw  the  track  <d  the  aatom<^e  "tiiat 
had  run  over  him"  was  a  oon<dn8i<m,  and  Aould 
have  been  striekm. 

10.  Appeal  anu  Ebbob  4=>1170(7)  —  Habh- 
LEss  Ebbob— Evidence. 

Although  testimony  of  a  witness  was  a  con- 
clusion, it  was  hannlesa,  where  every  fact  with 
which  the  witness  was  acquainted  was  then  and 
there  known  to  the  jury,  and  the  Jury  knew  it 
was  a  conclusion,  under  Comp.  Ikws  10OT,  | 
3285,  providing  that  no  exceptiw  shall  be  re- 
garded nnlew  the  deeUdon  excepted  to  Is  mate> 
rial  and  preJndicial  to  the  substantial  rights  of 
the  party  excepting.' 

11.  Neglioence  €=>90— Child  —  CJohtribu- 
toey  Negligence  of  Pabbnt. 

A  parent  was  not  guilty  of  contribute^  oec^ 
ligence  in  allowing  a  bright  six  year  old  cbihl 
to  go  a  short  distance  down  a  road  with  a  tri- 
cycle, where  she  watched  him  nntQ  he  started  to 
return. 

12.  Appeal  and  Ebbob  4=>1066  —  HAtVLiai 

EbBOR— I NSTBUOTIONS. 

Where  there  was  no  contributory  neriigenea, 
there  was  no  prejudicial  error,  if  error.  In  in- 
structing tbat  under  the  pleadings  the  Jary  eouU 
not  take  the  guestiiHi  of  eontribatory  negligenee 
into  OHialderation. 

An>eal  from  District  OoUrt;  Salt  t^ka 
Connty;  W.  H.  Biamel,  Judge. 

Action  by  Charles  Barker  against  Andrew 
Savas  and  otb««.  Judgment  for  plalntUEL 
Fnun  the  judgment  and  an  order  omruUnff 
a  moUm  for  a  new  trial,  defuidauta  appeaL 
Affirmed. 

J.  J.  Whitaker,  of  Salt  Lake  City,  for  ap- 
pellants. Wllley,  Wllley  ft  Watklns,  of  Salt 
Lake  City,  for  respondent, 

THUBMAN,  J.  This  Is  an  acHon  to  re- 
cover damages  for  the  death  of  a  minor  child, 
son  of  plaintiff,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendants.  It  Is 
alleged,  in  substance,  tbat  while  said  child 
was  riding  northerly  along  and  upon  the  east 
side  of  what  Is  known  as  the  "Redwood 
Road,"  In  the  Taylorsvllle  district,  Salt  XjSke 
county,  a  large  track  automobile  driven  and 
directed  by  defendant  Andrew  Savaa,  in  a 
northerly  direction,  at  a  dangerous  rate  off 


'Lewis  V.  Railroad  Co.,  40  Utah.  OS,  123  Pac.  ST. 

■R.  O.  W.  Ry.  Co.  V.  Utah  Narsarr  Co.,  SS  Utah. 
1S7,  70  Pao,  SDk 

*R.  O.  W.  Rr.  C».  V.  Vtah  Nursery  Co..  2G  Utah. 
187,  TO  Pac.  8a9. 
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nb  apon  and  mgaSamt  nU  diUd,  knocking 
and  Growing  talm  wiOi  great  .and  vUAeftt 
force  to  ttie  gfvaaA,  fberelv  cttudng  bia  Im- 
mediate death.  It  Is  alM  alleged  that  the 
said  Andrew  Savas  wai  at  tbe  time  the  eerr- 
aat  and  empUn'A  of  tke  delendaots  and  act- 
ing la  the  dm  course  of  their  busfaesB,  aad 
that  tlie  child  at  the  time  of  his  death  was 
of  the  age  of  -six  ycexa.  8troB«>  able-twdied, 
and  caiMtde  and  able  to  raider  Aid,  assist- 
ance, and  comfort  to  the  plaintiff.  Damages 
are  allied  in  the  sum  <tf  $6,2t!0,  for  which 
the  plaintiff  prays  Judgment.  The  case  was 
tried  to  a  Jury,  vthlch  returned  a  verdict  for 
the  plaintiff  for  $2,300.  Judgment  fw  said 
sum  was  duly  «Uered;  motion  was  made  for 
a  new  trial  and  overruled.  Defendants  ap- 
peal. 

Appellaats  assign  as  error  the  admission 
of  certain  evidence,  errw  in  Instrnotlous  to 
the  jury,  and  insufficiency  of  the  evidence  to 
sustain  the  verdict 

The  most  serious  question  presented,  and 
the  one  most  earnestly  insisted  upon  by  ap- 
pellants, relates  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict.  This  necessi- 
tates a  careful  consideration  of  all  the  evi- 
dence relied  on  by  respondent  There  Is  sub- 
stantial evldoice  in  the  record  tending  to 
show  the  following  facts:  That  the  son  of 
respondent,  who  wUI  hereafter  be  referred 
to  as  "the  deceased,"  was  six  years  old  at 
the  time  of  his  death;  that  he  lived  with 
his  parents  In  TaylorsvlUe,  Salt  Lake  county; 
that  he  was  a  bright  able-bodied  child,  above 
the  average  size  for  his  age;  attended  school 
alone;  did  little  chores  for  bis  parents,  such 
as  bringing  In  water  and  fuel,  picking  up 
tin  cans,  raldng  up  debris  on  the  lot,  and  did 
small  errands  for  his  parents ;  that  his  home, 
where  he  lived  with  his  parents,  was  situat- 
ed on  the  east  side  of  the  Redwood  road  re- 
fierred  to  in  the  complaint,  about  1,900  feet 
north  of  the  TaylorsvlUe  blacksmith  shop, 
and  the  blacksmith  shop  was  on  the  west 
side  of  the  road;  that  approximately  half- 
way betwem  the  plalntUTs  home  and  the 
bla<ftBmlth  shcv  the  cemetery  grounds  were 
sttuated  on  the  west  side  of  the  road,  and  a 
canal  on  the  other,  the  waters  of  the  canal 
coming  <iloee  to  the  road;  that  the  road 
through  ttils  sectloo  of  t2ie  country  and  for 
sereral  hundred  feet  both  north  and  south 
was  level  and  free  from  obstructions— noth- 
ing to  obscure  the  vislcm  or  prevent  objects 
totoD  the  road  from  being  seen  throughout 
the  entire  distance.  The  traveled  road  was 
from  2H  to  8  rods  wide.  The  day  on  whidi 
the  acddent  oeeonvd  was  somewhat  cloudy 
with  some  wind  and  dust  but  not  consider- 
able; 

At  about  12 :30  p.  m.  on  the  6th  day  of  No- 
vember, I9l5t  the  deceased  was  at  the  home 
ot  his  parents  above  r^erred  to.  He  had 
been  to  the  blacksmith  abop  a  few  minutes 
b^re  to  get  his  trleyde  repaired  by  bis  fa- 
ther, and  had  returned.  At  aboot  the  hour 
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named  mma  little  boys  were  passing  tbe 
plaintiff's  home  with  a  little  pony  and  sad- 
dle horse,  going  south  0a  the  nwd.  Deceas- 
ed aaked  bin  motiier,  who  was  scrubbing  Qie 
flew.  If  he  might  follow  the  little  boys  down 
to  the  cemetery,  which,  as  bcifrae  stated,  was 
Just  ovfioAte  the  oaiuU.  She  gave  him  po^ 
julsaAon  and  watdted  him  mtll  he  reached 
the  cemetery  bridge;  He  rode  his  tricycle. 
She  saw  blm  down  to  that  point,  and  vbm 
he  tamed  to  come  home.  19>at  was  the  last 
time  she  saw  him  alive.  While  he  was  at 
the  pc^t  meottoned  he  was  seen  by  the  wlt- 
neas  Dartd  Oook.  Deceased  was  watching 
the  tittle  pooy  drink  out  of  the  canal.  David 
Cook  knew  deceased  and  talked  with  hhn, 
but  tbe  conversation  was  not  disclosed.  The 
witness  saw  deceased  start  north  on  his  trl- 
cy<de  on  the  east  side  of  the  road.  Witness 
went  south  to  the  blacksmith  shop  where  be 
w<N:feed.  While  on  bis  road  to  the  blacksmith 
ahap  a  track  automobile  passed  him,  going 
north.  Melvin  Devereaux,  another  witness, 
saw  deceased  on  his  tricycle  going  north  on 
the  east  side  of  the  road.  Deceased  was 
north  of  the  canal.  This  witness  also  saw 
the  truck  going  by  Just  behind  the  boy ;  then 
wmt  Into  his  shop.  Clyde  Panter,  another 
witness,  a  clerk  at  Llndaey's  store,  south  of 
the  blacksmith  shop,  took  his  lun<A  at  home, 
about  a  quarter  of  a  mile  north.  Returning? 
from  his  luncii  to  the  store,  a  large  truck  au- 
tomi^Ue  passed  him  going  north.  A.  B.  Cald- 
well, another  witness,  attending  a  funeral 
still  farther  south  than  Undaey's  store,  saw 
a  large  truck  automobile  pass  the  Ward 
House,  where  the  fDneral  was  held,  going 
north.  Two  other  witnesses  saw  Qie  same 
kind  of  an  automobile  going  north.  It  Is  de- 
scribed by  alt  of  the  witnesses  as  a  truck  au- 
tomobile, Ught-eolored  top  and  dark  body. 
Some  of  the  witnesses  say  that  the  automo- 
bile was  going  vwy  fast  The  witnesses 
agree  sobstantially  as  to  the  time  when  the 
truck  went  by,  which  varied  all  the  way  from 
12:80  to  1  o'clock  p.  m.  One  or  two  witness- 
es recognised  the  truck  as  one  which  the 
Greeks  drove  between  Salt  Lake  and  Bing- 
ham. There  Is,  however,  no  controversy  con- 
cerning the  fact  that  the  deffflidant  Andrew 
Savas,  at  atwnt  that  time,  drove  over  the 
road  in  Just  such  a  vehicle,  going  north,  and 
it  undoubtedly  was  the  one  seen  and  testlfled 
about  by  the  witnesses  above  named.  He 
was  on  bnsiiiess  for  the  defraidants,  .  The 
testhuony  further  tends  to  show  that  no  oth- 
er automobile  passed  over  the  road,  in  either 
direction,  for  some  time  before  or  after  the 
truck  passed  by.  The  first  one  seen  to  pass 
afterwards  was  that  of  the  witness  Geo.  A. 
Jenkins,  undertaker,  going  north  from  the  fu- 
neral to  which  we  tiave  referred.  At  a  point 
somewhere  from  200  to  400  feet  north  of  the 
point  where  the  canal  touches  the  road  here- 
tofore mentioned,,  the  witness  Jenkins  found, 
on  the  east  side  of  the  road,  the  little  tri- 
cycle lying  on  its  side,  and  about  30  feet 
north  of  the  tricycle  the  t)ody  of  the  deceas- 


Digitized  by 


674 


172  PACnnC  BBFOBTBB 


(Utah 


ed.  He  tnnied  flu  body  over,  and  ftnmd  fliAt 
flie  txier  was  dead.  He  made  biquliy  In  the 
nei^borbood,  and  ftnind  the  mother,  who 
tdaidfled  the  body  aa  that  (tf  her  aon.  He 
fonnd  the  tracks  of  an  automobile  which 
had  tnrned  inrtlally  out  of  the  traveled 
road  near  where  the  tricycle  lay  and  then 
IndE  Into  the  road  at  a  p<^t  north  of  where 
the  body  was  ftrand.  The  tratAc  of  the  a4to- 
moblle  was  quite  idaln.  He  Oion^t  the 
tncft  he  saw  was  made  by  a  pneomatlc  tira 
He  had  preceded  the  fnneral  proeeasion, 
whldi  was  trailing  north,  by  about  IB  or 
20  minutes.  When  flie  foneral  proces^iHi  ar- 
rived at  the  pdnt  where  he  found  the  body, 
at  the  suggestion  of  Mr.  Jenkins,  It  baited 
a  few  mlmites,  while  some  of  the  cortege  ex- 
amined the  premises.  The  procession  then 
moved  on,  and  the  witneea,  as  undertaker, 
took  ciharge  of  the  deceased.  Tlw  ili^t 
whed  of  the  trlcyde  was  smnewhat  bent. 
There  were  some  bruises  and  abrasions  on 
the  face,  left  arm,  and  hand  ot  the  deceased, 
aud  the  neck  was  brokoi,  the  bones  bdng 
fractured,  wblch>In  Qie  oidnion  of  th»  medi- 
cal witnesses  caused  immediate  death. 

The  defendant  Andrew  Saras  admitted 
ttiat  be  drove  an  automobile,  of  the  descrip- 
tion above  ^ven,  from  Bln^iam  to  Salt  Lake 
Olty  on  the  day  in  question,  and  passed  the 
pc^ts  above  refi»rred  to  at  or  about  the  time- 
testified  to  by  ttie  witnesses,  but  denied  any 
knowledge  whatever  of  having  strudc  the 
boy.  His  automobile  had  pneumaUc  tires  in 
front  and  stdld  tires  bdilnd.  It  was  tesUfled 
by  a  former  partner,  wlio  was  nnfrioidly  to 
him,  that  the  defendant,  in  ofmversaticm  with 
him  aft»  the  accident,  said  he  remanbwe<1 
something  happened,  that  he  looked  back  anl 
saw  the  boy  lying  on  the  of  die  load; 
that  he  saw  no  <me  had  seen  him  and  he 
drove  on,  Increasing  his  speed.  This  testi- 
mony was  vigorously  assailed  Impeach- 
ing witnesses,  and  considttable  effort  was 
made  to  destroy  Its  effect 

!nie  fmgf^ng,  in  substance  coostltates 
the  evidence  in  the  case.  As  will  be  seen, 
the  evidence  aa  to  tJM  acddoit  Itself  la  al- 
most entirely  drcumstantlaL  No  eye  saw 
it  as  far  as  the  record  discloses,  and  the  Ju- 
ry that  tried  the  case  was  compelled  to  as- 
certain the  facts  from  such  inferences  as 
were  warranted  from  the  drcumstanoes  de- 
taUed  by  the  witnesses. 

[1,  n  mat  the  deceased  was  stnu*  by  an 
automobile  seems  to  be  alwflutdy  omduslve.  I 
If  be  had  fallen  off  his  trlcyde  without  some ' 
viOUatt  force  bdng  apidled.  It  seems  altogeth- 
et  Improbable  that  his  netA  wonId.Jiave  been 
brako,  much  less  the  bones  fractured  as 
shown  by  the  evidence.  Furthermore,  in 
sutih  ^case  It  Is  Impossible  to  conceive  how 
the  body  would  become  separated  from  the 
tricycle  by  a  distance  of  80  feet  a%at  the 
body  was  either  thrown  tnm  the  tiicyde  by 
a  considerable  force,  or  was  dragged  'fKMU 
It  and  borne  along  to  the  point  where  it  was 
found,  is  a  condnsion  whldi  cannot  be  avoid- 


ed in  the  110it  of  the  evidence  laid  before 
the  jury.  In  wlmtever  vray  the  aeddeat 
happened  It  most  have  occurred  xnobatdy 
within  lees  than  five  minutes  from,  the  time 
his  mother  and  the  witness  Cook  aaw  him 
leave  the  canal  and  start  toward  home.  The 
distance  from  the  canal  to  the  point  where 
his  body  was  foond  was  not  crceedlng  from 
200  to 400  feet,  as  before  stated.  The  witness- 
es differ  as  to  the  exact  distance.  It  will  be 
remembered  that  Cook  started  south  when 
the  deceased  started  hwne.  Tba  track  auto- 
mobile passed  him  going  north  before  be 
reached  the  bladcamlth  shop,  whl<A  ms  only 
700  or  800  feet  from  the  point  where  be  left 
the  deceased.  Hie  witness  Devereaux  saw 
the  deceased  when  he  started  north  from 
the  canal,  and  then  saw  the  automobile  close 
bdilnd  him.  This  was  the  only  automobile 
that  passed  in  either  direction  at  or  near  the 
time  of  the  acddent  If  drcnmstantial  evi- 
dence is  permlsjdble  In  any  case  and  the  Jury 
is  permitted  to  Infer  facts  therefrom,  how 
can  this  court,  in  the  light  of  these  clrcum- 
stances,  say  there  is  no  substantial  evidence 
to  sustain  the  Infer^ce  that  the  defendant's 
automobile  struck  the  boy  and  caused  his 
death?  The  eTldence,  we  believe,  was  suffi- 
cient to  take  the  case  to  the  Jury  and  sus- 
tain ita  verdict  Independent  of  the  contro- 
verted admission  of  defendant  that  some- 
thing happened  to  him,  and  he  looked  back 
and  saw  the  boy  lying  on  the  side  of  the 
road.  The  truth  of  this  alleged  admlssiw. 
however,  was  a  matter  to  be  determined  by 
the  Jury. 

[S,  n  But  it  Is  contended  by  appellant  that 
there  Is  no  evidence  of  negligence  <m  his 
part,  or  want  of  due  care  In  driving  his 
madilne.  The  circumstances  tend  to  show 
that  the  deceased  was  riding  his  tricycle  on 
the  east  side  of  the  road,  near  the  very  edge 
of  the  traveled  thoroughfare,  where  he 
should  have  been  in  the  exerdse  of  reasrai- 
able  care.  Buddy  on  Automobiles  (3d  Od.) 
f  120.  AU  (tf  the  ronalnder  ot  the  road 
lying  west  of  where  the  deceased  was  riding 
was  opm  to  the  defendant  He  was  bdiind 
the  deoeased,  with  nothing  to  obscure  or  ob- 
struct his  vision.  If  he  had  lofAed  ahead, 
as  was  his  duty  to  do,  thero  was  nothing  to 
prevent  his  seeing  the  deceased  in  time  to 
avoid  the  collision.  TbMt  It  was  bis  duty  to 
lo(A  ahead  In  the  ^»rdse  at  reaswaaMe 
care,  In  cases  of  this  kind.  Is  so  generaUy 
recognlsea  as  a  legal  duty  as  to  be  beyond 
aU  ccmtrovnay.  Indeed  the  doctrine  ^ 
mmtary.  Berry  on  Automobiles  (2d  Ed.)  pp. 
147, 148.  882,  S88,  846;  Babbitt  on  Motor  Ve- 
hicles, I  244,  at  page  268,  also  section  808.  fk 
300.  and  section  5410,  p.  HOT;  David's  Mo- 
tor VehJdes.  |  154,  p.  141;  Corbett  v.  O.  8. 
L.  R.  Co.,  26  Utah.  440,  71  Pac.  1066;  Pabn- 
er  V.  Railroad  Ga,  84  Utah,  406,  98  Pac.  688, 
16  Ann.  Cas.  229;  Jenssn  v.  R.  R.  Ca,  41 
Utah,  100,  138  Pac.  1185:  Theis  v.  'mmnai 
(Sup.)  77  M.  Y.  Bupp.  276;  0*D«n  T.  Ke«B> 
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bam,  13  Ga.  App^  220.  80  S.  B.  36;  Birkett 
T.  Knickerbocker  Ice  Co.,  110  N.  T.  504,  18 
N.  B.  108;  Shlpella  v.  CoOj,  214  ATaas.  452, 
101  N.  E.  1071;  Hennessey  t,  llaylor,  189 
Mass.  583,  76  N.  E.  224,  S  L  IR.  A.  (N.  S.) 
345,  4  Ann.  Cos.  396;  Hodges  t.  Chambers, 
171  Mo.  App.  563,  154  S.  W.  429 ;  Deputy 
T.  Klramell,  73  W.  Va.  595,  80  S.  B-  »1»,  51 
L.  ^.  A.  (N.  S.)  989,  Ann.  Cas.  1916B,  656; 
Haake  v.  Davis,  166  Mo.  App.  249,  148  S. 
W.  450 ;  So.  Ry.  Ca  r.  Wiley,  112  Va.  188,  70 
8.  E.  510. 

Counsel  for  appellant  dtes  and  quotes  at 
great  length  numerous  cases  which  he  in- 
slats  support  his  contention  that  there  la 
no  evidence  In  this  case  of  the  defendant'a 
negligence.  Hides  t.  Roumaine,  116  Va.  401, 
82  S.  E.  71;  NeUl  v.  Chicago,  etc.,  Ry.  Co..  2 
li.  R.  A.  (N.  8.)  909,  note ;  Schler  t.  Wehn- 
er,  116  Md.  553,  82  AU.  076,  Ann.  Cas.  19130, 
1053;  Lee  v.  Jones.  181  Mo.  291,  79  S.  W. 
927.  103  Am.  St,  Rep.  506;  McNamara  v. 
Beck,  21  Ind.  App.  483,  52  N.  E.  707:  Win- 
ter V.  Van  Blarcom  et  al.,  258  Mo,  418,  167 
S.  W.  498;  So.  Ry.  v.  Hall's  Adm'rs,  102  Va. 
136,  45  S.  E.  867 ;  Havermale  t.  Houek,  122 
Md.  82,  89  Atl.  314;  and  many  others  too 
numerous  to  mention.  The]  most  casual 
reading  of  the  cases  cited  by  ai^llant  shows 
that  they  are  clearly  distinguishable  from 
the  present  case.  Here  the  deceased  waa 
riding  his  tricycle  on  the  highway,  as  he 
had  the  right  to  do.  He  was  riding  north, 
and  the  circumstances  Indlcata  he  was  on 
the  extreme  east  side  of  the  road,  as  was 
his  duty  In  the  exercise  of  reasonable  care. 
Defendant's  automobile  approached  from  the 
rear.  His  vision  was  unobstructed ;  he  coiild 
have  seen  deceased  If  he  bad  looked,  and 
the  law  lm[>osed  upon  blm  that  duty. 

[B,  61  As  regards  the  question  of  the  de- 
ceased's negligence,  the  evidence  tends  to 
show  afflmiatively  that  he  was  not  negli- 
gent Besides  this.  If  It  be  said  that  a  child 
of  his  age  can  be  guilty  of  contributory  n^- 
llgence.  In  this  case  there  being  no  evidence 
to  the  contrary,  the  law  presumes  he  was  In 
the  exercise  of  due  care,  and  the  burden 
was  on  the  defendant  to  rebut  this  presump- 
tion. Lewis  T.  Railroad  Co.,  40  Utah,  483. 
and  casM  cited  at  pages  494  and  49S,  123 
Pac.  97. 

[7-16]  During  the  course  of  the  trial  Sher- 
iff Corless,  a  witness  for  the  plaintiff,  while 
testifying  u  to  a  conversation  he  had  with 
defendant  after  the  accident,  was  asked,  by 
plaintiff's  counsel,  the  following  question: 

"I  wilf  uk  yon  whether  or  not  he  (meaning 
defendant)  said  tiiat  he  passed  there  about  1 
o'clock." 

Thia  waa  objected  to  as  leading.  Objec- 
tion overruled.    The  witness  answered: 

"I  know  be  did  admit  passing  on  the  Red- 
wood road  about  tlie  time  we  figared  the  acci- 
dent happened." 

Appellant  then  moved  to  strike  oat  the  an- 
swer aa  being  a  conclusion.  The  motion  was 
denied.    The  motion  ought  to  hava  been 


granted,  as  the  answer  was  undoubtedly  a 
eoncluslon  of  the  witness,  but  there  waa  no 
aubetantlal  controversy  whatever  aa  to  the 
time  defendant  passed  the  point  where  the 
accident  occurred.  The  error,  therefore,  was 
harmless.  Again,  the  same  witness,  at  a 
later  stage  of  the  testimony,  while  testify- 
ing concerning  the  place  of  the  aoddcot  waa 
asked  by  plaintUTa  counsel: 

"Describe  what  yoo  saw  there." 

The  witness  answered: 

"I  saw  the  boy  lying  by  the  side  oi  the  road 
and  the  tricyde  a  few  feet  from  him.  The  boy 
waa  dead  when  I  got  there,  ^ere  was  some 
man  there  that  was  keeping  all  the  people  and 
every  vehicle  from  the  track  of  tliil  antomobile 
that  had  run  over  him." 

Counsel  for  app^nt  moved  to  strike  ont 
the  answer  as  being  a  conclusion  of  the  wit- 
ness. The  motion  was  denied.  This  motion 
alao  should  hare  been  granted.  The  answer 
of  the  witness  waa  nndoabtedly  a  mere 
conclusion;  but  the  qn^tlon  again  arlsM, 
Was  it  prejudicial?  It  la  manifest  the  wit- 
ness drew  his  cmclusion  ^m  the  drcum- 
stancea  laid  before  the  Jury,  with  whUii  the 
jury  was  equally  familiar  with  himself. 
Every  fact  with  whi<^  the  witness  was  ac- 
quainted was  then  and  there  known  to  the 
Jury.  The  Jury  knew  that  he  was  not  an  eye- 
witness to  the  accident,  and  therefore  knew 
ttiat  he  was  drawing  his  conclusion  solely 
from  the  facta  and  draunstancea  wltli  which 
they  were  familiar.  Under  theee  dream- 
stances  we  cannot  presume  the  error  was 
preJndlciBL  Gomp.  Laws  Utah  190T,  f  3285, 
reads: 

"No  exception  shall  be  rcRarded  mileSB  the  de- 
ciaion  excepted  to  is  material  and  prejudicial  to 
the  subetaotial  rights  of  the  party  exceptiog," 
R.  G.  W.  Ry.  Go.  v.  Utah  Nursery  Co.,  25 
Utah,  187,  70  Pac.  869. 

This  assignment  cannot  be  sustained. 

[11,12]  The  court  instructed  the  Jxuy  in 
effect  that,  the  defendant  not  having  raised 
the  question  of  contributory  negligence  on 
the  part  of  the  deceased  or  his  parents,  that 
question  should  not  be  by  them  taken  Into 
consideration.  Tills  is  assigned  as  error.  We 
have  already  shown  there  was  no  evidence 
of  contributory  negligence  on  the  part  of  the 
deceased,  and  that  If  such  could  be  attrib- 
uted to  a  child  of  his  age  and  understand- 
ing, thei'e  being  no  evidence  of  his  negligence, 
In  view  of  his  death  by  the  accident,  the  law 
presumes  that  he  exercised  reasonable  care 
for  his  own  safety.  This  assignment  of  error 
Is  inexplicable.  Appellant  assumes  that  de- 
ceased came  to  his  death  on  the  road  from 
the  blacksmith  shop  to  his  home ;  that  plain- 
tiff, having  started  him  on  that  journey,  can- 
not recover  for  the  Injury  that  may  have 
occurred,  because  in  sending  a  boy  of  his 
age  and  discretion  out  on  the  public  highway 
he  was  guilty  of  contributory  negligence. 
This  theory  and  assumptton  of  ai^ellant  do 
not  reflect  the  facts  as  we  read  the  record. 
The  deceased  left  the  blacksmith  shop,  after 
hia  fiitber  bad  repaired  hla  trlcyde,  and  must 
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hare  gone  straight  ta(Hne  as  his  father  direct- 
ed, for  we  find  him  there  a  few  minutes  after. 
Be  thea  obtained  permission  of  his  mother 
to  follow  the  boya  with  the  pony  down  to  the 
cemetery,  as  we  have  heretofore  shown.  She 
carefully  watched  Mm  to  that  point,  and  saw 
him  turn  and  start  for  home.  Certainly 
there  la  not  a  sclndlla  of  evidence  in  the 
record  that  any  negligence  of  the  plaintiff 
contribut«d  to  the  Injury  complained  of. 
Neither  was  there  any  negligence  on  the 
part  of  the  mother.  If  the  jury  In  this  case 
had  rendered  a  special  verdict  and  found 
against  the  plaintiff  on  the  grounds  of  con- 
tributory negligence  of  any  of  the  parties 
concerned,  and  the  question  were  presented 
to  this  court  for  review,  we  'would  feel  It 
our  dnty  to  reverse  the  cause  on  that  ground 
alone.  While  the  court  Is  not  willing  to  con- 
cede that  the  Instruction  complained  of  was 
proper,  merely  because  contributory  negli- 
gence was  not  pleaded  as  a  defense,  we  do 
bold  that,  under  the  facts  of  this  case,-  the 
conrt  did  not  err  in  giving  the  Instruction. 

Neither  did  the  court  err  In  respect  to  the 
measure  of  damages  or  the  admission  of  evi- 
dence In  relation  thereto.  Rulings  of  the 
court  In  respect  to  the  question  of  damages 
were  fairly  within  the  case  of  Corbett  v.  0. 
S.  L.  R.  R.  Co.,  supra.  / 

We  find  no  error  In  the  record.  The  Judg- 
ment ia  affirmed.  Be^wnde^t  to  tecover 
costs.  § 

FBICK,  G.  J.,  and  McCAR^^,  OOBFMAN, 
and  GIDEON,  JJ„  concur. 

On  Petition  for  Rehearing. 

-THUBMAN,  J.  Appellant  has  applied  for 
a  rehearing  on  the  alleged  grounds  that  there 
is  no  evidence  of  his  negligence  and  that  it 
is  consistent  with  all  the  facts,  and  probable, 
that  deceased  ran  his  tricycle  Into  appellant's 
machine  without  his  fault  Appellant  cites 
authorities. 

These  same  propositions  and  authorities 
are  relied  on  In  appellant's  former  brief  and 
were  urged  at  the  oral  argument.  They 
were  carefully  considered  by  the  court  and 
its  conclusion  thereon  Is  reflected  In  the 
opinion  handed  down.  Nothing  new  Is  pre- 
sented in  the  application  for  a  rehearing. 
It  would  add  nothing  to  the  weight  of  our 
opinion  to  again  review  the  evidence  and  re- 
port* our  conclusions.  The  facta  and  clr- 
comstauces  are  sufficiently  reflected  In  the 
oplnl<m  to  show  that  It  la  a  case  in  which 
reasonable  men  might  differ  as  to  the  de- 
fendant's negligence.  In  such  drcumstanc- 
ea  we  have  no  power  to  determine  what  the 
fact  Is  as  a  matter  of  law.  In  Newton  v. 
B.  It.  Co.,  43  Utah,  226,  134  Pac  570,  the 
correct  rule  is  stated: 

"All  that  can  be  said  is  that,  unless  the  qnes- 
tlnn  of  negligence  is  free  from  doubt,  the  court 
cannot  pass  upon  it  as  a  question  of  law ;  that 
la,  if  after  conaidwiiig  all  the  evidence  and  ths 


Inferences  that  may  be  deduced  Vbtr^eom  tfaa 
court  is  in  doubt  wliether  reasonable  mm,  in 
viewiog  and  coasidering  all  tbe  evidence  might 
arrive  at  differeut  conclusionB,  then  this  very 
doubt  determines  the  question  to  be  one  of  feet 
for  the  jury  and  not  one  of  law  for  the  court." 

The  application  for  a  rehearing  Is  denied. 

FBICK,  a  J.,  and  HcCABTY,  CORFMAN, 
and  GIDEON,  JJ.,  coDCor. 


FUBLONOetaLr.TILLEYetaL  (N'o.SlSS.) 
(Sqprema  Ooort  <A  Utah.  April  16;  191&) 

1.  Evidence  4=3l4— Judxcxal  Noticb— Mat- 
ter OF  CouuoN  Knowlidob— Gafacxtt  ov 
Epileftic. 

The  court  wiU  take  Ja<HdaI  notice  as  a  mat- 
ter of  comoum  knowledga  ftat  tme  afflicted  with 
epilepsy  to  the  extent  of  an  attack  once  or 
twice  a  month,  Is  not  necessarily  dittquaUfied 
from  transacting  ordinary  business  during  the 
intervals  between  the  attacks. 

2.  Deeds  «s9211(1)— Capacitt  or  G  saw  toe— 
Sdffioixnct  or  Evidbnce. 

In  an  actioD  to  set  aside  and  cancel  a  deed 
for  the  grantor's  incompetency,  and  fraud  and 
undue  influence  of  the  grantees,  eridence  on  tbe 
question  of  incompeteacy  held  to  support  ji^- 
ment  dismissing  the  action, 

3.  Deeds  <p=»196(:^— Conveyance  bt  Fatuu 
TO  Sons— Fraud  db  Ukddb  iNrLUEivcB— 
Burden  of  Pboof.- 

Where  a  deed  waa  executed  to  the  ffranttn-'s 
son  voluntarily,  the  relation  between  the  par- 
ties gave  rise  to  do  presumptioQ  of  fraud  or 
undue  influence  casting  on  the  son  the  burden  to 
show  the  good  faith  of  the  transaetlon  In  an 
action  by  heirs  to  cancel  tbe  deed.^ 

Appeal  from  District  Gourt,  Utah  Coonty; 
A.  B.  Morgan,  Judge. 

Action  by  Alice  Furlong  and  others  against 
Alma  C.  Tilley  and  others.  From  a  Judg- 
ment for  defendants,  plalntUto  appeal.  Af- 
flrmed. 

I^rker  &  Boblnsoo,  of  Provo,  for  appel- 
lants. Ellas  Hansen,  of  Spanish  Fork,  for 
respondents. 

THUBMAN,  J,  This  la  an  action  to  set 
aside  and  cancel  a  deed  for  land  ritaated  in 
Spanish  Fork,  Utah  oonn^,  executed  by  ono 
Henry  TIII^,  hereinafter  for  convenience 
called  the  grantor.  The  deed  was  made  to 
defendant  Alma  G.  Tilley. 

Hie  oHnplalnt.  In  Bubetance.  alleges  that 
the  grantor  died  In  November,  1015,  but  that 
<M  December  S,  1911,  he  Is  purported  to  have 
made  tbe  deed  in  question;  that  at  that  time 
he  was  mentally  incompetent  and  unable  to 
transact  ordinary  bnslness ;  that  the  defend- 
ants, taking  advanti^  of  hla  weakneaa  ot 
mind,  by  fraud  and  undne  Influence,  -wrong- 
fully procured  the  deed  to  be  made;  diat  the 
deed  was  made  without  consideration.  De- 
fendants cwtrovert  these  allegatlona  of  the 
plaintiffs,  and  further  allege^  In  effect,  that 
tbe  defmdant  Alma  C.  TlUey  paid  part  of  tbe 
purchase  price  ot  said  land;  that  in  1907 
he  was  arranglnc  to  leave  the  state  ot  Utah, 
whereupon  the  grantor  and  his  wife  enterM 
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Into  an  oral  agreement  whereby  tbej  agreed 
that  If  the  defendants  would  remain  at  home 
and  cnltlvate  the  land  in  question  and  oth- 
er land  belonging  to  Oie  grantor,  the  said 
grantor  and  his  wife  would  convey  the  land 
in  question  to  the  defendants  in  snch  form 
that  the  title  thereto  would  vest  In  them  upon 
the  death  of  the  said  grantors;  that  the 
said  defendants  accepted  the  terms  of  said 
agreement  and  fully  complied  therewith ;  that 
the  deed  sought  to  be  canceled  was  made  In 
pursuance  of  said  agreement,  and  at  the 
time  It  was  executed  the  defendant  Alma  C. 
Tllley  and  his  wife  duly  executed  a  written 
lease  for  a  life  estate  In  said  premises  and 
delivered  the  same  to  the  grantor.  Other 
matters  are  set  up  in  defense,  but  they  are 
immaterial.  Plaintiffs  sue  as  heirs  of  the 
said  grantor.  The  administrator,  who  refus- 
ed to  Join  as  a  plaintiff,  Is  made  a  party 
defendant.  The  trial  court,  sitting  without 
a  jury,  found  the  Issues  in  favw  of  the  de- 
fendants. Plaintiffs  appeaL 

Several  errors  are  assigned  relating  to  the 
admission  of  testimony,  motions  to  strike 
out  portions  of  the  answer,  rulings  of  the 
court  thereon,  and  error  In  the  findings.  AH 
of  said  rulings  except  as  to  the  issues  of  fact 
were  either  prc^r  or  nonprejudicial,  and 
will  not  be  further  considered. 

The  (Mtly  questions  necessary  to  be  deter- 
mined are:  (1)  Was  the  grantor  mentally 
Incompetent  to  convey  his  i»operty  at  the 
time  the  deed  was  executed?  (2)  Was  he  un- 
duly Influenced  thereto  by  the  defendants? 
Upon  these  Issues  many  witnesses — about  an 
equal  number — were  sworn  and  examined  on 
each  side  of  the  case.  The  witnesses  were 
all  neighbors  of  the  grantor,  Henry  Tllley,  In 
bis  lifetime,  and  many  of  them  were  his  rel- 
atives by  consanguinity  or  alHnlty.  All  the 
parties  to  the  action  are  his  lineal  descend- 
ants and  heirs  at  law,  bis  wife  having  died 
In  June,  1911. 

The  testimony  on  the  part  of  the  plaintiffs 
tended  to  show  abnormal  conduct,  strange  be- 
havior and  eccentricities  on  the  part  of  the 
grantor,  indicating  weakness  of  mind,  inbe- 
dlity  and  mental  aberration,  some  occurring 
before  the  deed  was  executed,  December  8, 
1911,  but  most  of  it  after.  As  samples  of 
Incidents  related  by  the  witnesses  for  plain- 
tiffs, the  following  may  be  m^ticned :  He 
was  imown  to  go  to  town  in  bis  bug^  and 
come  home  without  It;  tried  on  one  occasion 
to  pat  on  baby  shoes  In  the  presence  of  the 
family;  had  a  curloua  expression  in  his 
eyes;  sometimes  commenced  eating  dinner 
before  other  members  of  the  family  were 
ready;  after  eating  dinner  would  crack  and 
eat  dierry  stones ;  sometimes  got  lost  In  the 
community  where  he  lived ;  once  said  he  did 
not  care  to  live  any  longer;  once  at  a  con- 
ference  in  Salt  Lake  City  he  sat  on  the  curb 
and  put  his  feet  In  the  water,  saying  he  did 
so  to  cool  them  oti.  He  was  a  Republican  in 
politics,  and  once  when  talking  to  a  witness 
who  wu  ft  Democrat,  said,  "God  wiU  take 


care  of  the  B^ubllcan  party" ;  on  <ne  occa- 
sion he  did  not  knew  his  wife's  sister ;  ask- 
ed one  witness  about  the  health  of  his  moth-. 
er-In-law  wKo  had  been  dead  for  five  years, 
grantor  was  well  acquainted  with  her.  On 
one  occasion  he  was  on  the  ground  flow  of 
a  house  and  Insisted  he  was  upstairs;  some- 
times wandered  around.  His  wife  died  In 
June,  1911.  After  that  be  frequently  visited 
the  cemetery  and  was  seen  crying.  He  was 
60  years  of  age  when  he  died,  In  November, 
191S.  Some  ot  the  plaintiffs'  witnesses  tes- 
tified to  instances  occurring  as  early  as  1906, 
but  all  agree  he  was  much  woi^  after  his 
wife  died.  Deceased  was  subject  to  epileptic 
fits,  which  occurred  generally  about  once  a 
month,  sometimes  twice  a  month  In  later 
years.  During  these  fits  and  for  a  short 
time  after  it  is  admitted  he  was,  incapable  of 
transacting  budness.  At  all  other  times 
th^  Insist  his  mind  was  normal,  at  least 
up  until  August,  1014.  After  that  they  notic- 
ed a  marked  change  for  the  worse  in  bis 
mentality. 

The  testbuimy  introduced  by  defendants 
tended  to  diow  that  the  grantor  transacted 
business  ^th  other  people,  at  or  about  tlie 
time  the  deed  in  question  was  executed ;  that 
be  BcAd  land  fuid  executed  deeds  ttierefbr; 
transferred  water  rights,  cwveyed  lands  to 
the  plaintiffs,  long  after  executing  the  deed 
to  the  defendants;  that  plaintiffs  still  h(dd 
the  deeds;  that  his  conduct  was  genonlly 
normal  down  to  1913  or  1914,  tbe  testimony 
varying  In  that  respect  He  attended  churdi 
regularly  until  1914.  DefendantiT  witnesses 
saw  some  changes  as  time  went  ca,  bat  were 
of  the  opinion  be  was  compettot  to  transact 
business  In  1911 ;  told  several  witnesses  he 
had  turned  the  land  over  to  the  tx^.  Wit- 
nesses talked  with  him  about  business  mat- 
ters as  late  as  1913  or  1914,  and  saw  nothing 
unusual  In  hla  demeanor.  Defendants*  tea- 
tlmony  also  tended  to  show  that  both  of  the 
defendants,  before  the  deed  was  executed, 
contemplated  leaving  Utah,  and  In  considera- 
tion of  their  remaining  ai  borne  and  cultivat- 
ing the  farm  grantor  promised  to  execute  the 
deed  in  question.  The  testimony  tends  to 
show  the  grantor  lived  at  the  home  of  de- 
fendant Alma  O.  Tllley  for  two  or  three 
years  after  the  deed  was  executed;  that 
Alma  had  no  farm  prior  to  this  conveyance ; 
that  be  had  a  wife  and  nine  chiiaren.  and 
the  other  defendant,  James  Tllley,  had  a  wife 
and  four  children;  that  Alma  had  assisted 
in  paying  for  the  farm,  and  that  after  the 
deed  and  life  lease  were  executed  defendants 
paid  to  the  grantor,  as*  rental,  a  substantial 
sum  per  annum.  The  testimony  further 
tends  to  show  that  the  deed  was  recorded 
soon  after  It  was  made,  and  that  some  of  the 
plaintiffs  had  actual  knowledge  of  Its  execu- 
tion several  years  before  the  grantor  died; 
that  no  question  was  ever  raised  by  any  of 
the  plaintiffs  concerning  the  validity  of  the 
deed  until  after  the  grantor's  death.  The 
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foregoing,  In  sahstanco,  ocmstltateB  the  facts 
upon  which  the  tzlal  court  baaed  its  Judg- 
ment 

CI -3]  It  does  not  appear  from  the  evidence 
that  the  eocentridtiea  aboTe  oinmerated,  In- 
trodnoed  to  ahow  the  grantor's  incompetency, 
reflected  his  mental  (xmditlon  at  all  times. 
Th^  appear  to  be  more  in  the  nature  ot  iao- 
lated  occorraices  of  mental  aborratluL  It  Ib 
admitted,  as  hetore  stated,  that  when  the 
grantor  w«s  under  the  Influence  of  an  epilep- 
tic fit,  to  which  he  was  at  times  subject,  he 
was  unable  to  transact  business.  We  believe 
it  Is  a  matter  of  common  knowledge,  of  which 
the  court  will  take  Judicial  notice,  that 
where  a  person  is  so  afflicted  to  the  extent  ap- 
pearing in  the  record  before  us,  he  Is  not 
necessarily  disQualtfled  from  transacting  or- 
dinary business  during  the  intervals  between 
the  attacks.  This,  perhaps  more  than  any- 
thing else,  accounts  for  the  apparent  conflict 
In  the  opinions  of  the  various  witnesses. 
Those  who  .  happened  to  see  the  grf&tor  In 
one  of  these  attacks,  or  soon  after,  would 
notice  something  abnormal  in  his  demeanor 
or  conversation,  while  those  who  saw  him 
only  in  the  intervals  would  notice  nothing 
unusual.  As  to  the  incidents  themselves, 
while  many  of  them  are  exceedingly  peculiar, 
they  are  not  by  any  means  conclusive.  His 
going  to  town  In  the  buggy  and  returning 
wlUiout  it,  unexplalnedt  certainly  indicates 
absence  of  mind.  His  trying  to  put  on  baby 
shoes,  perhaps  in  the  presence  of  his  little 
grandchildren,  might  be  for  their  amusement 
only,  or  it  might  Indicate  mental  aberration 
at  the  time.  His  sitting  on  the  curb  and  put- 
ting his  feet  in  the  ditch  to  cool  them  off 
was  not  unnatural  or  abnormal ;  it  may  not 
have  been  according  to  ethics  under  the  cir- 
cumstances. His  wandering  around  at  times 
through  the  town  may  or  may  not  indicate 
abnormality.  His  saying  to  a  Democrat  In 
argiunent  that  "God  would  take  care  of  the 
Bepublican  party"  to  the  Democrat  may  have 
suggested  the  rankest  kind  of  imbecility,  but 
this  court  as  a  whole  cannot  accede  to  that 
view.  His  failure  on  some  occasions  to  re- 
member names  or  persons  with  whom  he  was 
familiar  is,  perhaps,  a  common  falling  of 
many  persons  as  they  advance  in  years.  We 
cannot  say  that  such  evideiice  Is  even  per- 
suasive that  such  persons  are  Incompetent  to 
transact  ordinary  business.  We  might  con- 
tinue these  comments  until  every  incident  re- 
lated has  been  reviewed  and  criticized,  but 
it  would  not  answer  any  useful  purpose.  The 
fact  remains  that  all  the  evidence  in  the  rec- 
ord relating  to  the  transaction  Itself  Indi- 
cates tliat  at  the  time  the  deed  was  executed 
he  was  in  a  normal  state  of  mind ;  that  the 
ezeeutifm  of  the  deed  was  in  pursuance  of 
an  oral  agreement  and  a  fixed  and  settled 
determination  on  hla  part,  expressed  in  va- 
rious forms  to  disinterested  witnesses  as 
well  as  to  those  Interested;  that  the  defend- 


ants w«re  his  sons,  with  large  families  and 
no  land  to  cultivate;  that  his  daughters 
were  married  off  and  were  not  residing  un- 
der his  nx^;  that  he  desired  to  keep  his  boys 
at  home  and  made  the  agreonent  referred 
to  with  that  end  in  view.  In  myhing  the 
agreement  be  did  not  overlook  his  own  inter- 
est, but  reserved  a  life  estate  in  himself.  It 
also  appears  he  did  not  forget  his  other  chil- 
dren and  grandchildren.  They  are  the  plaln- 
tlifs  in  this  action.  He  amveyed  proper^  to 
them  long  after  the  deed  to  d^endants  was 
executed.  They  stlU  hold  the  property  so  con- 
veyed. Whether  it  is  equal  In  value  to  the 
property  conveyed  to  defendants,  or  les.<i.  Is 
not  a  controlling  question.  The  questions 
are,  as  stated  in  the  beginning :  Was  the 
grantor  incompetent  to  convey  his  property 
when  the  deed  was  executed?  and  was  the 
deed  obtained  by  fraud  or  undue  influence 
on  the  iNtrt  of  the  defendants?  The  trial 
court  decided  twth  questions  in  the  negative 
and  entered  Judgment  for  the  defendants, 
dismissing  the  action.  We  are  of  the  opinion 
that  the  evidence  preponderates  In  favor  of 
the  Judgment  The  rule  contended  for  by 
appellants,  that  the  burden  was  on  the  de- 
fendants to  show  that  the  deed  was  not  ob- 
tained by  fraud  or  undue  influence,  does  not 
ai)ply  in  this  kind  of  a  case.  Hatdi  v.  Hatch, 
46  Utah,  218,  14S  Pac.  433,  and  cases  cited. 

For  the  reasons  above  stated,  the  Judg- 
ment of  the  trial  court  Is  affirmed;  respond- 
ents to  recover  costs. 

FBICK,  P.  7..  and  McCABTT,  OORFUAN, 
and  GIDEON,  JJ.,  concur. 


STATE  ex  rel.  JONES  v.  WEST  PUB.  CO. 
et  aL    (No.  8169.) 

(Supreme  Court  of  Utah.   April  20,  101&) 

1.  Justices  or  the  Peacb  ^901(8)  —  Com- 
plaint—VEBmcATioN. 

Where  a  complaint  in  a  replevin  action  be- 
fore a  justice  nf  the  peace  was  verified  June 
6tb.  and  not  filed  nnhl  June  12th,  the  court 
was  not  thereby  prevented  from  scgnlrlng  Juris- 
dlctioQ  by  reason  of  the  eomidaint  not  aJlecina 
a  present  ownership  of  the  goods,  as  required 
by  Comp.  Laws  1907. 1 

2.  Gosre  «=3»119— Sicubxtt  vob  Costb— Tihk 

OF  FlLina  BOHD. 

Under  Comp.  Laws  1907,  |  3769,  a  bond 
as  security  for  costs,  by  a  nonresident  corpo- 
ration in  a  replevin  action,  is  filed  in  time  if  fil- 
ed within  20  days  after  order  therefor.* 

3.  JUSTICBS  or  THE  PBACC  <8=S>S4(1)— JdBU- 
DICTI  O  N— DETBBUIH  ATION . 

A  defendant  sued  in  replevin  before  a  jus- 
tice of  the  i>eace,  who  has  filed  a  special  demur- 
rer submitting  jnrisdiction  ot  the  court  can- 
not, after  an  adverse  determination  witb  time 
given  to  answer,  challenge  the  Jurisdiction  of 
the  Justice  by  application  to  the  district  court 
for  certiorari.* 


•Jsmei  T.  Jansaa,  U7  Fse.  W. 
■DonslH  T.  District  Court  ol  Salt  "Lak*  County, 
4B  Utah.  481.  1«  Poo.  Mt. 
•  Pase  V.  Bssk,  S8  ITUli.  440,  111  Pse.  Sit 
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Appeal  from  District  Goort,  Box  Blder 
Connty;  J.  D.  Call,  Judge. 

Certiorari  by  tlie  state  of  Utah,  on  tbe  re* 
latlon  of  R.  H.  Jonee,  against  the  West  PuD- 
llshlDg  Company  and  D-mark  Jensen,  Jus- 
tlce  of  the  Peace,  to  review  proceedings  in  a 
Justice's  court  From  a  Judgment  dismissing 
plaintUT's  application  and  directing  tbe  Jus- 
tice to  proceed  witb  the  case,  plaintiff  ap- 
peals. Affirmed. 

^^nry  Seeger.  of  Brigbam  City,  for  ai^l- 
lant  Le  Roy  D.  Young,  of  Brlcbam  (Sty, 
for  respondents. 

COKFMAS,  J.  The  plaintiff  made  an  ap- 
plication to  tbe  district  court  of  Box  Elder 
county  for  a  writ  of  certiorari  directed  to  the 
defendants  for  the  purpose  of  having  review- 
ed the  proceedli^  tberetofore  bad  In  an  ac- 
tion pending  before  the  defendant  Denmark 
Jenam,  as  Justice  of  the  peace  of  tbe  Justice's 
court  of  Brigbam  City,  In  said  coimty,  wbere- 
In  tbe  defendant  West  Publishing  Company 
was  plaintiff,  and  tbe  plaintiff,  B.  H.  Jones, 
was  the  defoodant.  The  wilt  was  Issued  by 
tbe  district  court,  as  prayed  for,  in  the  appli- 
cation, and  thereupon  the  record  of  proceed- 
ings In  the  Justice's  court,  together  with  tbe 
flies  In  said  acU<Hi,'  were  certified  to  tbe  dis- 
trict court  hj-  the  said  Jastice  of  the  peace. 
The  defendants  filed  an  answer  to  tbe  plaln- 
tifl's  application,  and,  after  a  hearing  in  the 
district  court,  that  court  made  and  entered 
Its  findings,  conclusions  of  law,  and  Judg- 
ment to  tbe  effect  tiiat  the  proceedings  in 
said  action  before  tbe  said  Justice  had  been 
regular,  dismissing  plaintlfTs  application, 
and  directing  the  Justice  of  the  peace  to  pro- 
ceed with  the  case. 

Plaintiff  appeals,  and  complains  that  the 
district  court  failed  to  find  on  the  material 
Issue  presented  on  bis  application  for  the 
writ  of  certiorari. 

The  court  found,  so  far  as  material  here,  as 
follows: 

"(1)  That  the  defendant,  the  West  PubUshing 
Company  was  at  all  times  mentioned,  and  now  is, 
a  nonreaident  foreign  corporation  created  under 
the  laws  of  Minnesota;  and  that  the  defendant 
I>enmaik  Jensoi  was  at  all  times  mentioned, 
and  is,  an  acting  jiutice  of  the  peace  in  and  for 
the  city  of  Brigham,  county  of  Box  Elder, 
state  of  Tltah,  and  exerdaing  judicial  functions 
as  sucli  within  the  limits  of  said  office  of  jus- 
tice of  tiie  peace. 

"(2)  That  on  tbe  12th  day  of  Jane.  1816, 
the  said  West  Publishing  Company,  as  plaintiff, 
filed  a  suit  or  action  against  R.  H.  Jones,  as  de- 
fendant, before  the  said  Denmark  Jensen,  as 
justice  of  tiie  peace,  in  replevin  to  recover  cer- 
tain law  books  in  the  possession  of  the  said  B. 
H.  Jones,  defsndant,  and  daimed  to  be  owned 
^  the  a^d  West  Pabllshing  Company,  plidn- 

"(8)  TbBt  summons  was  thereupon  issued  by 
the  aaid  Denmark  Jensen,  as  justice  of  the 
peace,  and  on  the  19th  day  of  June,  1916,  said 
Bummons  was  returned  showing  due  and  legal 
service  to  hare  been  made  upon  the  defendant, 
B.  H.  Jones. 

"(4)  That  at  the  time  of  the  filing  of  said 
complaint,  to  wit;  oo  the  12th  day  of  Jon^  1916| 


a  bond  in  replevin  in  the  snm  of  $200  was  filed 
by  the  plaintiff,  as  provided  by  law,  and  that 
thereafter,  to  mi,  on  tbe  1st  day  of  Jnly,^16, 
a  demand  was  made  by  the  defendant,  R.  H. 
Jones,  for  an  undertaking  for  costs.  In  the  sum 
of  $300  additional,  as  security  for  coats,  on  the 
grounds  that  the  plaintiff  was  a  mmzesident  cor- 
poration. 

"(5)  That  on  the  18th  day  of  July,  19WJ,  and 
after  written  notice  served  upon  the  defendant 
on  the  18th  day  of  July.  1916,  the  said  Denmark 
Janseo.  as  justice  of  the  peace,  made  an  order 
fixing  tbe  amount  of  bond,  as  security  for  costs, 
in  the  sum  of  $2S:  that  on  the  4th  day  of  Au- 
gust, 1916,  a  bond  was  filed  by  plaintiff  in  the 
sum  of  $^  as  ordered  by  the  couri;  that  on 
the  29th  day  of-  November,  1916,  a  copy  of  said 
bond,  as  security  for  costs,  was  served  on  the 
defendant,  R.  H.  Jones. 

"(6)  That  on  the  2d  day  of  December,  1916, 
the  defendant,  B.  H.  Jones,  filed  his  objections 
to  tbe  service  of  summons  and  moved  to  quash 
the  same;  that  on  the  18th  day  of  December, 
1916,  the  said  Denmark  Jensen,  in  open  court, 
overruled  said  objection,  and  gave  the  defend- 
ant R.  H.  Jones  five  days  in  which  to  plead 
further  to  said  complaint;  that  on  the  23a  day 
of  December,  1916,  the  defendant  filed  a  verbu 
demurrer  to  plaintiff's  complaint  at  10  o'clock 
a.  m.;  at  8  o'clock  p.  m.  defendant  filed  with 
said  court  a  written  demurrer  to  plaintiff's 
complaint;  that  thereupon  the  court  set  the 
hearing  of  the  demarrer  for  January  Ist,  1917; 
at  10  o'clock  a.  m,  the  court  was  in  session,  nei- 
ther party  being  present,  no  action  was  taken  on 
the  demurrer  by  the  court." 

"(8)  That  thereafter,  to  wit,  on  the  eth  day 
of  March,  1917,  a  written  notice  was  served  on 
the  defendant,  R.  H.  Jones,  that  his  demurrer 
to  plaintiff's  complaint  would  be  heard  at  10 
o'clock  a.  m.,  March  12,  1917;  that  on  the  12th 
day  of  March.  1917,  at  10  o'dock  a.  m.,  the 
court  being  In  session,  tbe  defendant  not  bdng 
present,  and  the  court  having  been  personally 
notified  by  the  defendant,  R.  H,  Jones,  in  per- 
son, that  he  would  not  be  presoit,  the  court 
nvermled  the  demurrer  of  the  defendant;  the 
defendant,  R.  H.  Jones,  was  notified  in  writii^ 
that  be  would  be  given  ten  days  within  which  to 
file  his  answer,  dating  from  the  l5th  day  of 
March,  1917." 

Tbe  findings  of  the  district  court  were  pred- 
icated on  tbe  record  of  proceedings  and  files 
of  tbe  Justice's  court.  The  only  question, 
therefore,  for  tbe  district  court  to  try  and 
determine  was  whether  or  not  the  Justice 
had  Jurisdiction  to  proceed  with  tbe  case. 

[1]  It  was  set  forth  in  tbe  plalnUfPs  ai^ll- 
cation  for  the  writ  of  certiorari  that  the  com- 
plaint In  the  justice's  court  had  been  veri- 
fied June  6,  1916,  and  not  filed  in  that  court 
nntU  June  12,  1916,  and  therefore,  being  one 
In  replevin,  the  court  acquired  no  Jurisdic- 
tion of  the  subject-matter  ot  the  action  by 
reason  of  the  complaint  not  alleging  a  present 
ownership  In  accordance  with  the  provisions 
of  section  3046,  Comp.  Laws  1907.  Plaintiff 
complains  that  tbe  dlstrtet  court's  failure  to 
fltad  the  fact  was  prejudicial  error.  The 
point  raised  by  plaintiff  has  been  but  recently 
before  this  court,  and  decided  adversely  to 
him  in  the  case  (Uf  James  v.  Jensen,  167  Pac; 
827,  and  therefore  admits  of  no  further  dis- 
cussion. 

[Z]  It  is  also  contended  by  plaintiff  that  the 
defendant  failed  to  file  a  bond  within  the  time 
prescribed  by  section  3769,  Comp.  Laws  1907. 
Again  the  xdalntlfl  is  In  error;  -The  record 
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shows  the  order  wei  made  by  tlie  JaBtice 
of  the  peai%  fixing  the  amount  of  the  bond 
July  18,  1916,  and  that  thereafter  on  the  4th 
day  of  August,  upon  notice  to  defendant,  In 
full  coinpllar»ce  with  statute  and  the  orders 
of  the  court,  the  defendant's  bond  was  filed. 
Douglas  T,  District  Court  of  Salt  Lake  Coun- 
ty, 45  Utah,  486,  146  Pac.  562. 

[3]  Other  questions  are  raised  and  contend- 
ed for  In  plalntiflTs  brief  and  argmnent  to  the 
effect  that  the  justice  waa  without  Jurisdic- 
tion to  proceed  with  the  case.  We  will  not, 
however,  pause  to  discuss  them  In  detail,  nor 
say  more  than  that  the  plaintiff  appeared  be- 
fore the  justice's  court  on  December  23, 1916, 
and  filed  his  special  demurrer  invoking  the 
Jurisdiction  of  the  court  for  the  purpose  of 
disposing  of  the  questions  thus  raised,,  among 
them  the  question  of  Jurisdiction  of  the  court 
Its^;  and  tliat  question  being  submitted 
and  determined  adversely  to  him,  with  time 
given  to  answer,  he  then  proceeds  to  chal- 
lenge the  Jurisdiction  of  the  Justice's  court 
by  application  to  tbe  district  court  for  a  writ 
of  certiorari.  He  may  not  do  that.  Page  v. 
Bank  et  al.,  S8  Utah,  440, 112  Pac.  816. 

The  finding  of  the  district  court  that  the 
Justice's  court  proceeded  regularly  is  amply 
sustained  by  the  record.  Therefore  tbe  Judg- 
ment of  the  district  court  dlsmlaslng  plain- 
tUTs  application  for  a  writ  of  certiorari,  and 
directing  the  Justice's  court  to  proceed  with 
the  case,  la  affirmed.  Defteodants  to  recover 
costs. 

FBIOK,  C.  J.,  and  McCARTY.  THUEMAN, 
and  GIDEON,  JJ.,  concur. 


WII/LIAMSON  T.  SALT  LAKE  &  O.  RT.  CO. 
(No.  8160.) 
(Supreme  Court  of  Utah.   April  16.  1918.) 

L  OAUizas  «=9320(8)  —  Febsonal  Injitbrs 

TO  Passknges—Keoliqence— Question  fob 
Jttbt. 

In  an  action  for  injuries  SQatained  by  plain- 
tiff while  attempting  to  board  defendant's  pas- 
senger train,  the  question  of  defendant's  negli- 
gence held,  uflder  the  evidence,  for  the  Jary. 
2.  Oabsiebs  ^821^)  —  "Res  Ipsa  Loq'O 
tub"— "Raibss  "— Ihhtbuotion. 

An  instruction,  in  effect  Cbat  the  sudden 
starting  of  the  car  "raisea"  (that  is,  compels  the 
inference  of  negligence),  was  erroneous,  and 
should  have  been  "warrant"  or  "authorise,"  an 
inference  of  negligence,  since  the  principle  of 
res  ipsa  loquitur  does  not  relieve  the  plaintiff  of 
the  burden  of  proof,  or  raise  any  presumption 
In  plaintiff's  favor,  but  simply  entitles  the  jury, 
in  view  of  all  the  drcumstances  and  ctmdltions 
as  shown  by  plain tiflTs  evidence,  to  infer  negli- 
gence, and  to  say  whether,  upon  all  the  evi- 
doice,  the  plaintiff  has  sustained  his  allegation. 
(CSting  Words  St  Phrases,  Res  Ipsa  LoquiturJ 
8.  Cabbixbs  «s>S16(8)  —  "RsB  Ipsa  Loqdi- 

TOB." 

The  doctriiw  oS  res  Ipsa  loquitur,  as  mpplisd 
to  the  sudden  starting  of  a  passenger  coach, 
warrants  or  authorizes  an  Inference  or  assump- 
tion that  tbe  sudden  starting  waa  due  to  the  neg- 
ligence of  those  controlling  tbe  train,  but  dou 
not  compel  such  Inference  or  presnmptioD. 


4.  GABSnEBS  «B9316(3)  —  DoCTBXm  OF  <*BU 

Ipsa  LoqimtJE"— Appucabilitt. 
Where  the  train  whidi  was  alleged  to  havs 
been  suddenly  started  with  a  jerk,  which  it  was 
claimed  cauKd  the  injury,  was  under  the  ex- 
clusiTe  management  and  control  of  defendant, 
and  there  was  no  evidence  or  explauation  on  de- 
fendant's part  as  to  the  sudden  startinir,  the 
doctrine  of  res  Ipsa  loquitur  was  applicable, 
since,  if  something  nnosual  or  extraortnnary  oc- 
curred in  the  operation  and  management  of  the 
train  which  resulted  in  an  injury  to  a  paa- 
senger,  the  occurrence  warranted,  but  did  not 
compel,  an  inference  that  it  was  due  to  the  neg- 
ligence of  defendant,  unless  it  was  made  to  ap> 
pear  that  the  occurrence  was  due  to  snoe  odur 
cause  than  the  one  assumed  or  inferrfld,  and  for 
which  defendant  was  not  responsible. 
6.  Appeal  and  Ebbob  «=»1064(1)  —  Ebbon» 

0U8  lNBrBUCTriONa>-RBVEBSXB£JE  BBBOB. 

In  action  for  Injuries  due  to  tbe  sodden 
starting  of  a  train,  where  defendant  was  unable 
to  explain  the  sudden  starting,  Instructiog  th«t 
tiie  sudden  starting  "raises'*^  an  Infsrenee  m 
negligence  was  reversible  error. 

Appeal  from  Di8tri<^  Court,  Weber  Coun- 
ty ;  A.  E.  Pratt,  Judge. 

Action  James  Williamson  agalnat  tbe 
Salt  Lake  ft  C^den  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  grant  new  trial. 

Boyd,  De  Vine  A  Eccles  and  Arthur  Wool- 
ley,  all  of  Ogden,  for  appellant  Jno.  O.  Wil- 
lis, of  Ogden,  for  respondent 

FRICK,  O.  J.  Plaintiff  commenced  this 
acUoii  on  tbe  8th  daj  of  March,  1916,  to  re- 
cover damages  for  personal  injuries  which  be 
alleged  he  received  through  the  negligence  of 
the  defendant  on  June  14,  1912.  In  his  com- 
plaint he  alleges  that  be  was  Injured  while 
attempting  to  board  one  of  defendant's  pas- 
senger tralna  at  Clinton,  a  station  some  dis- 
tance south  of  Ogden  City.  Tbe  acts  of  neg- 
ligence relied  on  are  alleged  as  follows: 

"Thst  while  plaintiff  was  such  passenger,  and 
in  the  act  of  boarding  said  train  at  snid  station 
of  Clinton,  and  while  he  was  upon  the  lower  step 
of  the  rear  platform  of  aaid  car,  the  said  car 
was,  through  the  negligence  of  deffendant,  sud- 
denly started  and  put  into  quick  motion,  without 
allowing  plaintiff  sufficient,  or  any,  time  to  safe- 
ly get  upon  said  car;  and  in  consequence  there- 
of, and  of  the  negligence  of  the  servants  of  de- 
fendant conducting  and  operating  said  car, 
plaintiff  was  vtolmtlj  thrown  against  the  rear 
end  of  the  platform  of  said  car,  whereby  he  sus- 
tained great  and  permanent  injuries,  as  M- 
lows:  *  • 

The  alleged  injuries  are  tboi  deacrlbed, 
and  plaintiff  adda  a  prayer  for  JndgnieDt. 

The  defmdant,  upon  the  ground  of  want 
of  fenowledce  or  informatloii,  denied  that 
plaintiff  was  a  passenger  <m  defendant's 
train ;  that  he  waa  Injured  as  alleged,  or  at 
all.  As  an  aflhmatiTe  defense,  defendant 
averred  that.  If  lAaintiff  ma  Injured  as  al- 
leged, such  injury  waa  caoaed  wbolly  and 
solely  through  Ida  own  negligence,  etc 

Upon  those  lasuea  tbe  case  was  tried,  and 
at  tbe  c<mclaBlon  of  tbe  evidence  tbe  defukl- 
ant  requested  the  court  to  direct  the  Jurj 
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to  return  a  verdict  Id  Its  favor  for  the  rea- 
sons: (1)  That  evidence  Is  hisufflelent  to 
Justify  a  finding  of  negligence  on  the  part 
of  the  defendant;  (3)  that  the  alleged  in- 
juries were  caused  through  platntUTs  own 
negligence  and  want  of  ordinary  care;  and 
(3)  that  the  evidence  ahows  that  tlie  alleged 
Injuries  were  caused  by  some  cause  other 
than  the  alleged  accident. 

The  court  refused  to  so  charge,  but  submit- 
ted the  cause  to  the  Jury  upon  the  evidence, 
and  six  out  of  eight  Jurors  Impaneled  re- 
turned a  verdict  in  favor  of  the  plaintiff. 
Judgment  was  duly  entered  upon  tbe  verdict, 
and  the  defendant  appeals. 

While  many  errors  are  assigned,  yet  coun- 
sel In  their  brief  have  ai^ed  but  two. 

Counsel  insist  that  tbe  court  erred  in  re- 
fusing the  request  to  direct  a  verdict  In  fa- 
vor of  the  defendant  fbr  the  reasons  before 
stated.  The  plaintiff  was  the  only  witness 
produced  who  seemed  to  know  anything  con- 
cerning the  happening  of  tbe  accident.  While 
the  conductor  and  brakemait  In  charge  of 
the  train  on  the  day  of  the  alleged  accident 
were  called  by  the  defendant,  neither  of  them 
knew  anything  of  the  happening  of  the  acci- 
dent, and  neither  of  tbem  knew  tbe  plaintiff 
or  that  he  was  a  passenger  on  the  train  at 
the  time  In  question.  No  other  witness  was 
called  who  either  saw  or  knew  anything 
about  the  accident.  The  plaintiff,  who  was 
a  plumber  engaged  in  that  work,  In  sub- 
stance testlOed  that  at  about  20  minutes  he- 
fore  S  o'clock  on  the  afternoon  of  tbe  14th' 
day  of  June,  1912,  and  while  he  was  on  the 
st^S  of  one  of  the  cars  of  defendant's  train, 
and  while  attemptlt^  to  board  the  train  car- 
rying bis  plumbii^  tools,  the  train  was  sud- 
denly started  and  he  was  Injured.  In  an- 
swer to  his  counsel's  questloiis  be  described 
the  accident  as  follows: 

"Well,  when  tbe  train  came  into  the  depot  I 
was  standing  there  and  they  stopped:  and  while 
I  was  in  tbe  act  of  getting  on  the  train,  1 
picked  op  my  tools  off  the  ground,  put  them  on 
my  shoulder,  and  pat  my  gasoline  fornace  on  my 
arm  like  that,  srd  this  band  grasped  the—  Q. 
Which  hand  Is  that?  A.  Left  hand  grasped  tbe 
handrail,  and  just  as  T  was  taking  a  step  np— 
I  had  stepped  up  on  tbe  right  foot  first— and 

J'Dst  as  I  was  taking  the  step  up,  before  my  left 
oot  got  on  the  step,  the  ear  started  off  with  a 
jerk." 

The  witness  said  be  was  thrown  against  a 
ledge  at  the  end  of  the  car,  and  that  he 
thereby  Injured  his  hip,  etc. 

The  plaintiff,  although  be  alleged  he  was 
Injured  in  the  manner  aforesaid  on  June  14, 
1912,  nevertheless  made  no  claim  of  any 
kind  against  the  railroad  company  until  the 
22d  day  of  November,  1915,  and  thereafter 
brought  this  action  as  before  stated. 

[1]  Counsel  Insist  that  the  evidence  is  In- 
snfflclent  to  Justify  a  finding  of  negligence 
on  tbe  part  of  the  defendant  While  It  Is 
true  that  tbe  evidence  of  negligence  In  some 
Tespectfi  is  not  strong,  yet,  in  vlev  CfC  the 
hlgb  degree  of  care  that  a  oommon  carrier 
owes  to  bis  pasfleng^,  we  are  not  prepared 


to  say  that  there  was  no  subatastlal  erl* 
dence  of  tbe  negligence  produced  by  the 
plaintiff.  If  there  is  any  substantial  evl- 
dmce  of  Diligence  on  tbe  part  of  tbe  de- 
fendant, and  that  such  negligence  was  the 
proximate  cause  oof  tbe  injnry  complained  of, 
then  the  question  is  one  of  fact  for  the  Jary 
and  not  one  of  law  for  the  court  While 
tbwe  are  a  number  of  clrcum stances  in  this 
case,  which  we  need  not  pause  to  state  here, 
from  which  tbe  Jury  might  have  found  tbe 
facts  in  favor  of  tbe  defendant,  yet  tbe  ef- 
fect that  should  be  given  to  such  drcom- 
stancea  was  par^  a  qaeatlon  to  be  deter- 
mined by  tbe  Jury.  It  follows,  therefore, 
that  tbe  district  court  did  not  err  In  refusing 
to  direct  tbe  Jury  to  retnm  a  verdict  for 
tbe  defendant,  and  In  submitting  tbe  case 
to  the  Jury. 

in  It  le,  however,  also-  Insisted  that  tbe 
coort  erred  in  cbargli^  tbe  Jnry.  Tbe  court 
charged  the  Jury  u  follows: 

"Tbe  mere  fact  If  you  find  it  to  be  a  fact,  that 
plaintiff  was  injured  at  the  time  and  place  men- 
Boned,  does  not  justify  an  Inference  either  that 
tbe  pisintiff  was  negligent  or  the  defendant  was 
negligent :  yet  H  you  believe  from  a  preponder- 
ance of  the  evidence  that  plaintiff  boarded  the 
car  at  Clinton,  having  a  mileage  ticket  with 
which  to  pay  hvi  fare  and  Intending  to  take  pas- 
sage therein,  and  while  in  the  act  of  getUng  on 
the  car  ht  vntt  injured  hy  the  tvdden  tiartinff 
of  the  ear,  the  mdden  ttarting  of  the  oar  wider 
avoh  (nrcumstanoea  rattef  an  inference  of  neg- 
ligence  on  the  part  of  the  defendant,  though  not 
a  conclusive  one,  and  the  law  catta  upon  the  de- 
fendant the  burden  of  ahowing  that  auch  atari- 
ing  leaa  not  cauted  ov  the  negUgenoe  of  the  de- 
fendant or  ita  aervanta  in  control  'of  the  oar,  or 
that  plaintiff  was  negligent  and  his  negligence 
was  a  proximate  cause  of  or  contributed  to  his 
injury.  Nevertheless,  whether  or  not  the  de- 
fendant was  negligent,  and  whether  or  not  the 
plaintiff  was  negligent,  are  questions  o^'fact  to 
be  determined  by  you  from  all  the  evidence  ia 
the  case,  and  in  the  light  of  these  Instructions 
as  to  the  law  applicable  thereto."   (Italics  oura) 

Counsel  excepted  to  the  charge,  and  espe- 
cially to  that  portion  which  is  given  In  Ital- 
ics. It  win  be  observed  that  In  tbe  Instruc- 
tion excepted  to  the  district  court  Informed 
tbe  Jury  respecting  the  effect  of  the  maxim 
res  ipsa  loquitur.  While  expressions  similar 
to  those  used  by  the  court  in  the  Instruction 
.are  often  met  with  In  tbe  written  opinions  of 
the  courts,  yet  it  Is  not  always  safe  to  charge 
a  Jury  In  the  precise  language  used  by  tbe 
Justices  In  writing  opinions.  Opinions  are 
not  Intended  as  Instructions  to  laymen  or 
Jurors,  but  tbey  are  Intended  for  Judges  and 
lawyers  who  are  learned  In  the  law.  It  will 
be  observed  that  the  court  told  the  Jury  in 
express  terms  that  the  "sudden  starting  of 
the  car  •  •  •  'raises  an  Inference  of  neg- 
ligence on  tbe  part  of  the  defendant,  *  «  * 
and  that  the  law  casts  upon  the  defendant 
tbe  burden  of  showing  that  sucb  starting 
was  not  caused  by  tbe  negligence  of  tbe  de- 
fendant" The  Jurors  were  thus  informed 
In  positive  terms  that  tbe  sodden  starting  of 
tbe  car  raised  an  Inference  of  negligence,  and 
that  the  burden  was  cast  on  tbe  defendant  to 
explain  awar  or  to  dissipate  audi  Inferencfc 
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The  natural  and  obriona  meaning  of  the  lan- 
gnage  of  the  InstnictloD  is,  and  a  jury  of 
laymen,  we  Uiink,  would  so  nnderstand  it, 
that  from  the  suddra  starting  of  the  car  an 
inference  or  presumption  of  negligence  nec- 
essarily arose,  and  that,  unless  the  defend- 
ant produced  evidence  to  explain  the  sudden 
starting  of  the  car,  the  plaintiff  was  entitled 
to  a  verdict  as  a  matter  of  course.  In  other 
words,  If  the  Jury  helleved  the  car  was.  sud- 
denly started.  It  then  became  their  duty  to 
infer  negligence.  If,  therefore,  the  agents 
and  servants  of  the  defendant  (which  la  a 
corporation  and  can  and  does  know  and  act 
only  by  and  through  its  agrats  and  servants) 
knew  nothing  about  the  happening  of  the  al- 
leged accident  and  the  sudden  starting  of 
the  car,  and  for  that  reason  could  not  ex- 
plain why  the  car  was  started,  as  claimed  by 
plaintiff,  the  Jury,  under  the  Instruction, 
would  assume  that  only  one  result  was  per- 
missible, and  that  was  to  return  a  verdict 
tar  the  plalntifT.  Much  has  been  said  and 
written  concerning  the  effect  of  the  doctrine 
of  res  ipsa  loquitur  and  when  it  Is  appli- 
cable.. The  clearest  statement  concerning 
the  effect  of  that  doctrine  that  the  writer 
has  seen  is  foimd  in  the  somewhat  recent 
case  of  Sweeney  v.  Ervlng,  228  U.  S.  at  page 
240,  33  Sup.  Ct  at  page  418.  S7  U  Ed.  815, 
Ann.  Gas.  19141),  905,  where  the  Supreme 
Court  of  tbe  United  States,  speaking  through 
Mr.  Justice  Pitney,  states  what  is  meant  by 
tbe  doctrine  In  the  following  words: 

"In  oar  opinion,  res  ipsa  loquitur  means  that 
the  facts  of  the  ooourrmce  wnrant  the  infer- 
ence of  neffUffenae,  not  that  tttey  compel  $uch  an 
inference;  thai  they  fumieh  circumstantial  evi- 
dence of  neffligenoe  where  direct  evidence  of  it 
may  he  laeting,  but  Hit  evidence  to  be  weiffhed, 
not  necetearilv  to  he  accepted  as  auffident;  that 
tber  call  for  explanation  or  rebuttal,  not  neces- 
sarily tbat  they  require  it;  that  they  make  a 
case  to  be  decided  by  the  jury,  not  tbat  they 
forestall  tbe  verdict.  Res  ipsa  loquitur,  where 
it  applies,  does  not  convert  the  defendant's  gen- 
eral issue  Into  an  affirmative  defense.  When  all 
the  evidence  is  in,  the  question  for  the  jury  is 
whether  the  preponderance  is  with  the  plaintiff. 

"Such,  we  think,  is  the  view  Renerally  taken 
of  tbe  matter  in  wdl-conrider«d  Judicial  opin- 
ions." (Italics  ours.) 

In  tbe  foregoing  statement  the  distinction 
between  the  court  charge  in  the  case  at  bar 
and  what  a  charge  In  a  case  where  the  doc- 
trine Is  applicable  should  be  la  clearly  and 
admirably  stated. 

In  addition  to  tbe  foregolni^  other  well- 
considered  statements  of  the  doctrine  and  Its 
■Plication  are  found  In  4  Words  it  Phrases, 
Second  Series,  318.  where  it  Is  said: 

"Tbe  principle  of  'res  ipsa  loquitur*  renders 
tiie  question  of  negligence  one  for  the  jury,  but 
does  not  relieve  the  plaintiff  of  tbe  burden  of 
proof.  It  does  not  raise  any  presumption  in 
plaintiff's  favor,  but  simply  entitles  the  jury,  in 
view  of  all  the  circumstances  and  conditions  as 
diown  by  tbe  plaintilTa  evidence,  to  infer  negli- 
gence,  and  to  say  whether,  upon  all  the  evidence, 
tite  piafaitjff  has  auBtained  his  allegation.*' 

It  Is  there  further  said: 
"The  doctrine  of  'res  ipsa  loquitur*  does  not 
dispenee  with  the  rule  tbat  tbe  person  *iiaging 


negllgenee  must  prove  it;  but  it  Is  simply  a 
mode  of  proving  negligence,  and  does  not  ctumge 
the  burden  of  proof." 

Numerous  cases  In  support  of  the  forego- 
ing texts  are  dted,  whldi  we  need  not  re- 
fer to  here. 

[3]  In  the  Instruction  In  Question  tbe  dis- 
trict court  in  effect  told  the  Jury  that  the 
sudden  starting  of  the  car  "ralsM,"  that  Is 
compels,  an  Inference  of  negligence.  That  Is 
not  the  law.  The  law  Is  that.  Inasmuch  as 
the  train  was  under  the  exclusive  manage- 
ment and  control  of  the  defendant's  serv- 
ants, the  sudden  starting  of  the  car  warrant- 
ed or  authorized  the  Jury  to  infer  or  assume 
that  the  suddm  starting  was  caused  through 
the  negligence  of -those  who  then  managed 
and  controlled  the  train,  and  not  that  such 
starting  necessarily  raised  such  an  inference 
or  presumption.  In  the  case  at  bar.  In  view 
that  the  defendant  was  unable  to  explain  the 
sudden  starting  of  the  car  by  reason  that  it 
knew  nothing  concerning  the  accident,  the 
Jury  no  doubt  assumed  that  a  finding  of  neg- 
ligence necessarily  followed  as  a  matter  of 
law.  The  sudden  starting  complained  of 
merely  authorized  the  Jury  to  infer  negli- 
gence, but  did  not  require  it  to  so  And.  The 
Jury,  without  any  evidence  or  explanation 
on  the  part  of  the  defendant,  were  neverthe- 
less, under  the  law,  authorized  to  And  that 
there  was  no  negligence.  The  Jury,  there- 
fore, should  have  been  Instructed  that  If  they 
found  the  car  was  suddenly  started,  that 
fitct,  standing  alone,  would  warrant  or  au- 
thorize an  Inference  of  negligence  on  the 
part  of  the  defendant,  and  unless  the  sudden 
starting  was  explained  by  it  the  Jury  would 
be  Justified  In  returning  a  verdict  for  tbe 
plaintiff  upon  that  Issue. 

[4]  Counsel  for  defendant,  however,  also 
contend  that  the  doctrine  of  res  ipsa  loquitur 
had  no  application  in  this  case.  In  this  con- 
tention  counsel  are  in  error.  Here  the  train, 
which  was  alleged  to  have  been  suddenly 
started  "with  a  Jerk,"  and  which  it  is  claim- 
ed caused  the  Injury,  was  under  the  exclu- 
sive managem^it  and  control  of  the  defend- 
ant. It  therefore,  something  unusual  or  ex- 
traordinary occurred  In  the  4H>eratlon  and 
managemmt  of  the  train  which  resulted  In 
Injury  to  a  passenger,  the  occurrence  war- 
ranted, but  did  not  compel,  an  Inference  that 
It  was  due  to  the  negligence  of  the  defend- 
ant, unless  It  was  made  to  appear  that  the 
occurrence  was  due  to  some  other  cause  than 
the  one  assumed  or  Inferred,  and  for  which 
the  defendant  was  not  responsible. 

[B]  We  desire  to  add  that  it  does  not  nec- 
essarily follow  that  because  similar  language 
la  sometimes  used,  or  may  be  used,  in  a 
diarge  to  the  Jury,  tbat  for  that  reason  alMie 
tbe  Judgment  In  a  jwrtlcular  case  would,  un- 
der all  drcumstancea,  be  reversed.  It  might 
well  be  that  upon  the  whole  record  it  would 
appear  that  no  prejudice  resulted  notwith- 
standing the  use  of  such  language,  and  in 
rodL  event  tbe  Jndgmeiit  would  not  be  re> 
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T^ged.  In  Tlewj  of  the  peculiar  elrcnm- 
stances  of  this  case,  however,  to  which  we 
have  referred,  we  are  not  satisfied  that  no 
prejudice  resulted  from  the  giving  of  the  In- 
struction complained  of,  and  hence,  for  the 
reason  stated,  the  Judgment  Is  reversed,  and 
the  cause  Is  remanded  to  the  district  court 
of  Weber  oounty,  with  directions  to  grant  a 
nttw  trlaL  A^Mlllant  to  reooror  coflts. 

McGABTY,  CORFUAN,  THUBUAN.  and 
6IDSON,  JJ.,  concur. 


In  n  BOTIBR'B  BSTATD.    (No.  8U8.) 
(Sn^ente  Oonrt  of  Utah.   A^  9,  IftlS. 
Reheazins  Denied  May  Ift  1918.) 

1.  Wiujs  *=>471— CoHBTEncnoK— BincT  of 
"Peovibo." 

A  pzoTiso  in  a  will,  whldi  la  «  UmitatioD  of 
a  precoding  general  provlnon,  wlU  be  held  to 
Hunt  tbB  immedlats  cfause  or  general  statement, 
Duleas  It  clearly  appears  fr<m  the  whole  sen- 
tence preceding  such  proviso  that  the  proviso 
was  intended  to  refer  to  the  whole  general  pr<H 
rision  i  (quoting  Words  and  Phrases,  Ptovibo). 

2.  Wuxs  4=9627— CJonSTBUcnon—BFTXCT  or 
Pkovibos. 

Where  a  will  bequeathed  certain  property 
to  various  peraons,  and  then  provided  that  if 
the  residue  of  the  estate,  after  paymoit  of  such 
bequests,  should  be  more  than  enough  to  pay 
jnst  debts  and  vrpaiaee,  the  remainder  shtmld 
be  added  pro  rata  to  the  bequests,  which  should 
be  Incrmsed  proportionately  so  as  to  diatrib- 
ote  tibe  oitire  estate,  and  in  case  the  residue 
should  be  insufficient  to  pay  the  bequests  each 
of  such  bequests  was  to  be  decreased  propor- 
tionately, so  as  to  distribute  the  estate  pro  rata 
according  to  the  amount  of  the  bequests,  "pro- 
vided, however,  that  the  bequest  of  the  lands 
above  described  to  my  nephew  diall  remain 
undumged,"  and  the  residue  was  more  than 
sufficient  to  pay  the  bequests,  the  provisions  for 
an  additi(mal  pro  rata  distribution  were  not 
limited  by  the  proviso  relating  to  testator's 
nephew,  such  proviso  limiting  only  the  direc* 
tionB  as  to  decreasing  the  b^uests  In  case  of 
a  defidaicy. 

Appeal  from  District  Ooort,  Bait  lake 
GonntTi  W.  H.  Bramel,  Jndse. 

Suit  between  Harlow  Grow  and  the  execu- 
tor of  Racbad  Bovier'B  will  to  eonatme  the 
will.  Fmn  the  decree  botik  ' parties  appeal. 
BxfeneA  on  Harlow  0109*0  appeal,  with  di- 
rections. Affirmed  on  the  executor's  appeal. 

Q.  H.  Sullivan,  of  Salt  lAke  City,  for  Bar- 
low Grow.  Wedgwood,  Irvine  &  TfanmiaB, 
of  Salt  lake  City,  for  executor. 

GIDEON,  J.  This  appeal  requires  the  con- 
Btnictl<ni  of  the  will  of  Rachael  Bovler,  de- 
ceased. The  testatrix  died  Hay  14,  1912, 
and  prior  thereto  had  disposed  of  her  real 
and  puraonal  property  by  will  as  follows: 

By  paragraphs  1  to  10,  inclusive,  she  gave 
to  various  relatives  and  one  or  two  friends 
certain  definite  sums  of  money,  and  in  the 
foortb  paragraph  gave  to  Harlow  Bovler 
Grow,  a  ndnor,  five  shares  of  stock  of  the 
Deseret  National  Bank  of  Salt  Lake  Glty» 
Utali,  with  the  provtso  that  the  same  should 


not  be  sold  or  disposed  of  until  such  minor 
reaches  the  age  of  twenty-one  years.  In 
paragraph  6  she  gave  to  her  n^hew  Harlow 
Grow,  In  addition  to  f6,000  In  money,  two 
pieces  o£  real  estate  located  In  Salt  Lake 
City,  Utah,  with  the  proviso  that  the  title  to 
such  real  estate  should  not  pass  from 
estate  until  five  years  after  her  deatb,  but 
that  in  the  meantime  the  aald  Hariow  Grow 
should  have  the  right  to  occupy  and  reside 
upon  said  premises  with  bis  family.  The 
testatrix,  In  paragraph  11,  thai  provides  as 
follows: 

"It  is  my  further  wiU  and  wish  that  all  my 
Just  debts  and  proper  expenses  of  the  adminis- 
tration of  my  estate  be  first  paid  out  of  the 
residue  of  my  estate,  proper  expenses  of  Isst 
illness  being  first  paid,  and.  If  the  residue  of 
my  said  estate  after  the  payment  of  said  above- 
described  bequests  shall  be  more  than  suffi- 
cient to  pay  my  just  debts  and  expenses,  the 
remainder  above  said  bequests  and  exposes 
shall  be  added  pro  rata  to  the  bequests  herein- 
before made,  and  each  bequest  shall  be  increased 
proportionately  so  as  to  distribute  my  entire 
estate,  but  under  the  same  terms  and  conditions 
as  is  contained  in  each  separate  bequest;  and 
in  case  the  residue  of  my  estate,  after  the  pay- 
ment of  all  just  debto  and  expenses,  shall  be 
inBuffici«it  to  pay  the  full  amount  of  all  of  said 
bequests,  each  of  said  bequests  shall  be  scaled 
down  and  decreased  proportimately,  so  that  the 
estate  shall  bo  distributed  pro  rate  according  to 
the  amount  of  the  above  bequests,  provided,  how- 
ever, that  the  bequest  of  the  lands  above  deacrib- 
ed  to  my  nephew  Harlow  Grow  shall  remain 
unchanged." 

rive  years  after  the  death  of  the  testa- 
trix the  executor  of  the  «1U  made  his  r^rt, 
and  asked  the  district  court  tor  a  decree  of 
distribution.  It  appears  from  that  report 
that  after  the  payment  of  the  spedflc  gifts 
or  bequests  mentioned  In  the  first  10  para- 
graphs of  the  deceased's  will,  and  the  pay- 
ment of  the  ezpeusee,  etc.,  there  was  a  la^ 
excess  In  mon^  and  other  personal  property, 
and  the  executor  advised  the  court  that  In 
his  Judgment  the  bank  stock  given  to  the  in- 
fant Hariow  Bovler  Grow  and  the  land  giv- 
en to  Harlow  Grow  were  not  entitled  to  par- 
tlcU>ate  in  the  prorating  of  the  residue  or 
surplus  mentioned  In  paragraph  11  of  the 
will. 

The  court  construed  the  paragraph  to  en- 
title the  minor  to  share  In  the  residue  in 
proportion  to  the  appraised  value  of  the 
bank  stock,  but  denied  the  right  of  Harlow 
Grow  to  participate  in  the  residue  pro  rata 
according  to  the  appraised  value  of  the  land 
given  to  him  b^  paragraph  6  of  the  wiU. 
From  that  part  of  the  Judgment  denying  the 
right  to  Harlow  Grow  to  pro  rate  according 
to  the  appraised  value  of  the  real  estate 
Harlow  Grow  appeals  to  this  court,  and  from 
that  part  of  the  Judgment  holding  that  the 
minor  Harlow  Bovler  Grow  was  entitled  to 
participate  in  the  residue  according  to  the 
appraised  value  of  the  bank  stock  the  execu- 
tor aiq>eals. 

It  wUl  therefore  be  seen  that  the  question 
for  determination  by  this  court  is,  what  was 
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the  Intent  of  the  tetrtatrlx  by  the  last  danse 
of  paragraph  ii,  "provided,  however,  that  the 
beqtMst  of  the  lands  above  described  to  my 
itepbew  Harlow  Orow  shall  recoaiii  unchang- 
ed"? 

Both  parties  to  the  appeal  invoke  the  role 
that  in  the  constractiott  of  a  will  it  la  the 
duty  of  the  court  to  determine,  U  possible, 
fr<Mn  the  will  itself  the  Intent  of  the  testator. 
It  Is  also  contended  that  "in  detennUiing:  the 
testator's  Intention  the  court  sbould  place  It- 
self  as  near  as  possible  in  his  positloa,  and 
hence,  where  the  language  of  the  will  is  am- 
biguous or  doubtful,  should  take  into  oonsld- 
eratiou  the  situation  of  the  testator  and  the 
facts  and  circumstances  surrounding  him  at 
the  time  the  will  was  executed." 

It  appears  from  the  record  that  the  de- 
ceased left  no  children  and  never  had  had 
any;  that  her  husband  died  In  the  year 
1886;  that  when  the  appellant  Harlow  Grow, 
nephew  of  the  deceased,  was  ot  the  age  of 
four  years,  he  became  an  inmate  of  the  home 
of  the  testatrix  and  her  husband,  and  resid- 
ed with  them  until  the  death  of  the  husband, 
and  thereafter  made  his  home  with  the  tes- 
tatrix; that  bis  relationship  to  the  deceas- 
ed was  very  Intimate;  that  w>me  years  be- 
fore Oie  death  of  tbe  testatrix  die  appellant 
married,  and  at  her  request  he  and  his  wife 
became  inmates  of  her  home,  and  resided 
there  In  intimate  and  friendly  relationsh^ 
during  tbe  vemalDder  of  hex  lif& 

It  Is  the  contention  of  the  appelant  Har- 
low Grow  that  the  proviso  In  said  paragraith 
11  Intended  to  limit  or  aiVly  only  to  tlie  lat- 
tw  part  ot  Gat  paragraifli,  wh^eln  It  Is 
provided  Oiat,  if  the  resldne  of  the  estate 
was  not  sufficient  to  pay  all  the  bequests 
made  in  tiie  will,  all  of  sakl  bequerts  should 
be  cnt  down  pro  rata  according  to  -the 
amount  of  each,  while,  on  the  other  bond, 
it  is  the  contention  of  the  executor  that  ttie 
proviso  refers  not  only  to  the  latter  part  ot 
that  paragraph,  but  also  modlfl«  or  limits 
the  first  part  of  the  paragraph,  wherein  it 
provides  for  the  di^wsltion  of  any  residue 
by  prorating  it,  in  tbe  event  that  on  the  final 
closing  of  Im  estate  It  Is  found  that  a  resi- 
due exists. 

The  first  part  of  that  paragraph,  standing 
alone,  appears  to  be  definite  and  not  suscepti- 
ble of  any  doubt  as  to  the  meaning  of  tbe 
testatrix.  It  is  provided  that  the  "ranalnder 
above  said  bequeets  and  expenses  shall  be 
added  pro  rata  to  the  bequests  hereinbefore 
made,  and  each  bequest  shall  be  increased 
proportionately  bo  as  to  distribute  my  en- 
tire estate."  The  testatrix,  In  all  of  the 
first  10  paragraphs  of  the  will,  employs  the 
words,  "give,  devise,  and  bequeath."  It  is 
therefore  evident  that  no  tedmlcal  or  limited 
meanii^  can  be  given  to  those  words  or  ei- 
ther of  them  as  used  tn  the  will,  and  it 
would  follow  that  the  words  "each  bequest," 
etc.,  mentioned  In  the  above-quoted  para- 
grai>h,  it  not  limited  by  some  other  provlsloit 


or  statemoit  In  the  will,  would  Include  and 
relate  to  the  bequest  of  personal  property  as 
well  aa  the  devise  of  real  prt^rty.  It  is 
therefore  apparent  that  the  first  part  of  that 
paragraph,  or  the  provisions  relating  to  the 
Increase  of  the  bequests  U  thwe  Is  a  resldne, 
cannot  reasMiably  be  jnld  to  be  donhtfnl  or 
ambiguous. 

The  testatrix  then  proceeds  to  provide  for 
the  scaling  down  of  the  bequeste  In  the 
eVent  the  residue  of  her  estate  was  not  suf- 
fident  to  pay  the  full  amount  of  such  be- 
quests, and  following  that  the  provision  In 
question  is  found. 

The  provisions  of  the  will  show  definitely 
that  it  was  the  desire  of  the  testatrix  that 
her  nephew  Harlow  Grow,  by  reason  ot 
their  relationship,  should  receive  the  bulk 
or  major  part  of  her  esteto.  It  is  insisted 
by  appellant  that  the  court  would  have  tbe 
right,  in  detennlning  any  uncertain  or  am- 
biguous phrases  or  provlsi(Xks  In  tbe  will,  to 
place  itself  in  the  position,  as  near  as  pos- 
sible, of  the  testatrix.  But,  independent  of 
that,  we  are  of  the  opinion  that  the  proviso 
cannot  t>e  held  to  limit  tbe  first  part  of  para- 
graph 11. 

[1]  It  may  be  considered  as  a  general  rule 
of  construction  that  a  proviso  which  is  a  lim- 
itation of  a  preceding  general  provlslcm  will 
be  held  to  affect  or  limit  the  immediate  dauss 
or  general  statement,  unless  it  clearly  appears 
from  the  whole  sentence  preceding  auch  pro- 
Tlso  that  it  was  tbe  Intention  of  tbe  proviso 
to  refer  to  the  whole  general  provision.  A 
proviso  either  Imposes  a  condition  or  Is  itself 
a  limitation.  In  this  case  it  Is  clearly  a  limi* 
tation  of  the  foregoing  general  provision. 

"The  nature  and  office  of  the  proviso  being 
to  restrain  or  qualify  some  preceding  matter.  It 
should  be  confined  to  what  precedes  It,  unless  it 
fairly  appears  to  have  been  intended  to  apply 
to  some  other  matter.  It  sfaould  be  construed  to 
relate  to  tbe  immediately  preceding  parta  of  the 
dansB  to  which  k  is  attached,  and  will  be  w 
restricted,  in  the  absence  of  aaythlag  in  Its 
terms  or  the  subject  it  deals  with  evinrinfc  an 
intention  to  give  It  a  broader  effect.**  Words  ft 
Phrases,  v<d.  6,  p.  S766. 

As  Indicated,  the  HiBt  part  of  that  para- 
graph, standing  alone,  is  not  ambiguous  or 
uncertain.  The  rule  of  construction  adopted 
by  this  conrt  In  In  re  CampbeU's  Estate,  27 
Utah.  861,  76  Pac.  801,  Is : 

"Where  the  intantioii  of  the  testator  in  re> 
spect  to  the  particular  matter  is  clearly  ex- 
pressed by  tho  tenuB  of  the  will,  'any  subsequent 
expression  of  intention  by  the  testator  must,  in 
order  to  limit'  the  prior  expression  of  InteotioD. 
'be  equally  clear  and  lut^ligible,  and  indicate 
an  intention  to  that  effect  with  reasonable  cer- 
tainty.* 1  Underbill  on  WULb,  (  358  ;  2»  Am. 
&  Ed?.  Ency.  Law  (lot  Ed.)  367-360,  and  cases 
therein  dted.    That  is  a  well-settled  rule." 

[2]  Applying  that  rule  to  the  paragraph  In 
question:  The  provisions  of  the  first  part 
of  that  paragraph,  being  definite  and  certain, 
will  not  be  limited  or  modified  by  tbe  pro- 
viso attecbed  to  the  latter  port  of  tbe  para- 
graph, and  especially  should  that  be  so  when, 
by  tbe  usual  rule  of  oonstmction,  the  pro- 
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Tlso  would  be  limited  to  the  geawal  pro- 
Tlsions  immediately  preceding  it 

In  Walker  v.  Alveraon,  87  S.  C.  55,  68 
&  E.  966,  30  L.  B.  A.  (N.  S.)  UX>,  the  Supreme 
Coort  of  Sontb  Carolina  says: 

"Wbeo  a  gift  is  loade  ii^  one  clause  <rf  the 
will  in  clear  and  unequivocal  terms,  the  quan- 
tity or  quality  of  the  estate  given  should  not  be 
cut  down  or  qualified  by  words  of  doubtfal  im- 
port found  in  a  subsequent  clause.  To  bave 
that  effect,  the  subseQuent  words  should  be  at 
least  aa  dear  ia  expressing  that  intention  aa 
the  words  in  which  the  interest  is  given." 

To  the  same  efBect  is  Settles  t.  Stiafer 
(Uo.)  129  S.  W.  897. 

What  has  b^n  said  disposes  of  fbe  coo- 
tenUon  of  the  executor  in  the  appeal  concern- 
ing ^e  right  of  the  minor  to  participate  in 
the  residue  or  sorplas  of  the  estate. 

It  follows  that  the  Judgment  of  the  district 
court  must  be  reveraed,  with  directiona  to 
allow  the  ai^tellant  Harlow  Grow  to  partiid- 
pate  In  the  residue  according  to  the  uwralaed 
value  of  the  real  estate  given  to  him.  The 
order  of  the  court  from  which  the  executor 
appeals  is  affirmed.  Costs  of  tfala  appeal  to 
be  paid  frmn  the  funds  of  the.  estate. 

FRICK,  C.  J.,  and  McCAKTY  and  COItr- 
MAX,  JJ.,  concur. 

THUBMAN,  J.,  not  participating. 


WILLIS  T.  WILLIS.  (No.  3190.) 
(Supreme  Court  of  Utah.   April  16.  191&) 

1.  DivoBCE  ^=>285  —  Appeal  —  Failtjbe  to 
Cbbtjft  EvIDKNC^^— findings— Review. 

On  appeal  from  judgment  refusing  to  modify 
decree  for  alimony,  tne  court  on  appeal  is  unable 
to  determine  whether  findings  are  or  are  not 
supported  by  evidence,  no  evidence  having  been 
certified. 

2.  DivoBCB  4=s>286  —  Covwr  B^dings  —  CoK- 

VOBHINO  lO  ETIDSNCS^pBEaUlfPTION. 

No  evidence  liavlng  been  certified,  presump- 
tion- Is  tliat  flndingB  conform  to  evidence. 
8.  Divorce  «s»285— Bevhw— Bvi»ncs  not 
Cebtified. 

Affidavit  filed  in  support  of  motion  to  amend 
decree  for  alimony,  being  merely  evidence,  can- 
not be  considered  on  appeal,  where  not  certified 
by  district  court  in  the  form  of  a  biU  excep- 

tfons. 

4.  DivoBCE  4»286— RnuKOS  or  Tbux,  Coubt 
— Pbbsuuptio  N. 
In  the  absoice  of  evidence  to  the  contrary, 
the  court  on  appeal  from  a  judgment  refusing 
to  modify  decree  for  alimony,  and  compel  de- 
fendant to  pay  certain  claims,  la  bound  to  pre- 
sume that  the  reasons  given  by  the  trial  court 
for  refusal  to  reQuire  defendant  to  pay  amount 
tiS  plaintiff's  claim  are  well  founded. 

Appeal  from  District  Court,  Weber  Coun- 
ty; P.  C.  Evans,  Judge. 

Action  by  Mae  Willis  against  John  G.  Wil- 
lis. From  a  Judgment  refusing  to  modify 
a  decree  for  alimony,  plaintiff  appeals.  Af- 
firmed. 

A.  Q,  Hwn,  of  Ogden,  for  appellant.  John 
O.  Willis,  of  Ogden,  for  respondent. 


FRIOK,  G.  J.  TiOa  Is  an  aweal  from  a 
Judgment  refusing  to  modify  a  decree  for 
alimony.  The  appeal  Is  vDoa  the  Judgmrat 
roll  without  a  bill  of  exceptions,  ^e  con- 
trolling facts  appearing  from  the  record  as 
filed  in  this  court  are  substantially  as  fol- 
lows; 

On  March  19, 1912,  the  plaintiff  her^  com- 
menced an  action  against  the  defendant  in 
the  district  court  of  Weber  county  for  a  di- 
vorce. The  defendant  made  default,  and, 
after  a  hearing  on  plaintiffs  complalnti, 
the  district  court  aforesaid,  on  the  20th  day 
of  May,  1912,  made  and  filed  findings  of  fact 
and  conclusions  of  law  granting  her  a  di- 
vorce from  the  defendant,  and  also  determin- 
ed the  amount  of  alimony  the  defendant  was 
required  to  pay  from  time  to  time  to  the 
plaintiff.  An  interlocutory  decree,  as  pro- 
vided by  our  statute,  was  duly  entered  on 
the  same  day  the  findings  of  fact  and  conclu- 
sions of  law  were  filed.  Thereafter,  and  pur- 
suant to  the  interlocutory  decree,  and  In  com- 
pliance with  our  statute,  a  final  decree  of  di- 
vorce was  duly  entered  on  the  8th  day  of 
November,  1913.  On  the  7th  day  of  June, 
1917,  plaintiff  filed  her  motion,  of  which  she 
served  notice  on  the  defendant,  and  in  con- 
nection therewith  also  prayed  for  an  order 
requiring  blm  to  show  cause  why  the  decree 
for  alimony  should  not  be  amended  in  cer- 
tain particulars,  and  why  he  should  not  pay 
certain  claims  mentioned  In  the  motion  and 
order  to  show  cause.  The  motion  was  sup- 
ported by  plalntifTs  affidavit,  in  which  the 
facts  upon  which  she  based  her  claims  were 
stated.  The  district  court  issued  an  order, 
which  was  duly  served  on  defendant,  requir- 
ing him  to  show  cause  on  the  18th  day  of 
June,  1917,  why  the  decree  for  alimony  should 
not  be  granted  as  prayed  for  by  plaintiff, 
etc.  The  defendant  appeared  In  answer  to 
the  order  to  show  cause,  and  the  matter  was 
tried  before  the  Hon,  P.  C.  Evans,  one  of  the 
district  Judges  of  Salt  Lake  county,  who,  at 
the  request  of  the  Judge  of  the  district  court 
of  Weber  county,  and  pursuant  to  our  stat- 
ute, heard  the  evidence  produced  by  both 
parties.  The  district  court,  on  the  22d  day 
of  September,  1917,  made  and  filed  Its  find- 
ings of  fact  and  conclusions  of  law,  in  which 
the  Issues  presented  by  plaintiff's  motion 
were  found  in  favor  of  the  defendant,  and 
Judgment  was  entered  denying  plaintiffs  mo- 
tion, and  the  decree  as  originally  entered  was- 
affirmed. 

Plaintiff  appeals  from  the  Judgment,  and 
insists  that  the  district  court  erred  In  mak- 
ing Its  findings  of  fact  and  conclusions  of 
law  and  In  entering  Judgment  ^s  before 
stated. 

It  Is  conceded  that  both  parties,  produced 
much  oral  evidence  in  support  of  thdr  re- 
spective contentitms. 

[1]  In  view  that  no  evidence  has  be^  certi- 
fied up,  we  are  unable  to  determine  whether 
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the  flndlnga  are  we  sie  not  niK>orted  by  the 

erldenca 

ri]  The  lU'esnniptlon  Is  diat  the  findings 
conformed  to  the  evidence. 

[S]  The  only  evidence  In  the  record  la  the 
affidavit  of  plaintlif  which  was  made  and 
flled  In  support  of  her  motion.  That,  how- 
ever, was  merely  evidence  In  the  case.  Like 
all  other  evidence  produced  by  her  In  sup- 
port of  her  motion,  and  In  view  that  it  Is 
not  certifled  up  by  the  district  court  In  the 
form  of  a  bill  of  exceptions,  we  cannot  con- 
sider even  that  This  court  cannot  consider 
affidavits  which  are  presented  to  the  trial 
court  In  support  of  the  claims  of  the  parties 
unless  certified  up  hy  the  trial  court  Not- 
withstanding the  fact  that  no  evidence  Is 
certified  up,  counsel  for  plaintifC,  neverthe- 
less, very  earnestly  insists  that  we  should 
set  aside  the  findings  of  fact  and  conclusions 
of  law  made  by  the  district  coort.  Counsel, 
In  his  brief  upon  Chat  subject,  makes  the 
following  observation :  "It  appears  as  if  the 
court  b^ow  tried  to  favor  the  defendant  for 
some  reason  or  other."  In  appealing  to  this 
court  counsel  further  says:  "In  this  case 
the  plaintiff  realizes  that  the  defendant  is 
an  attorney  and  mav  expect  or  <eefc  tpeoial 
conMderation  at  the  hands  of  tht»  court," 
etc.  (Italics  ours.)  If  the  plalntlft  intimated 
to  her  counsel  that  she  entertained  such 
views,  It  was  his  duty,  as  an  officer  of  this 
conrt,  to  disabuse  her  mind  of  her  error,  and 
not  make  such  observations  to  this  court  as 
a  reason  why  the  findings  are  erroneous  and 
should  be  modified.  Such  statements  are  al- 
ways impiopet,  and,  in  view  of  the  peculiar 
drcamstances  d  this  case,  are  highly  so.  In- 
deed, they  might  well  be  charactralzed  by  a 
nracb  harsher  temL  Moreorer,  If  counsel 
beUeved  that  tlie  district  court  committed  er- 
ror In  its  findings.  It  was  counsel's  duty  to 
present  ttie  evidence  to  this  conrt.  so  Uiat 
we  might  review  it  and  correct  any  error 
the  court  may  have  made  in  that  respect  To 
intimate,  as  counsel  does,  that  the  district 
oonrt  did  not  act  impartially,  and  that  the 
defendant  may  expect  "special  craislderatlon" 
from  this  court,  transcends  the  bonndi  of  j)to- 
prlety.  To  say  the  least,  it  is  a  aewre  re- 
flectlcm  not  tmly  upon  the  trial  court,  hat 
upon  this  coart  as  wdl.  In  passing  this 
Question  we  express  the  iujipe  that  oonnsel 
will  not  repeat  the  offoise. 

Gounsd,  however,  Inslats  that  the  court 
erred  In  not  enfinrdng  the  proTisi(Mis  of  the 
<niglnal  decree,  and,  as  he  says,  In  granting 
defendant  "affirmative  i^eT*  Kithoat  plead- 
ings. While  it  is  tme  that  the  conrt  refus- 
ed to  CMuidy  with  the  plalntUTs  request  to 
require  the  d^endant  to  pay  a  certain 
amount  she  claimed  oa  a  certain  planot  yet 
It  is  also  true  that  tfao  court  may  have  fonnd 
good  reasons  In  the  evidence  for  refasing  to 
comply  with  plalntUTs  request.  Here  again 
It  Is  pertinent  to  ask  why  counsel  did  not 


present  the  evidence  produced  before  the 
trial  court  Coansel  Is  In  error,  however,  in 
his  statement  that  the  conrt  granted  affirm- 
atlve  relief.  All  the  court  did  was  to  refuse 
plaintiffs  demand  for  affirmative  relief. 

[4]  The  court  set  forth  its  reasons  why 
It  refused  to  require  the  defendant  to  pay 
the  amount  plaintiff  claims  on  the  plants  and. 
In  the  absence  of  any  evidence  to  the  contra- 
ry, we  are  bound  to  presume  that  the  rea- 
sons are  well  fomided.  It  may  be  that  the 
evidence  disposed  that  the  plaintiff  was  no 
longer  entitled  to  what  she  claims. 

a%e  judgmoit  la  affirmed. 

HcCABTY,  CORFMAN.  THUBBIAN.  and 
OmEON,  JJ.,  ooocnr. 


BBOK  V.  Uia.    (No.  8ie2J 
(Supreme  Conrt  of  Utah.   April  19,  1918.) 

1.  Affkjx  anu  Bbbob  4s9Si48— Bcmaui— 
Bbvibw— Bnx  of  BxcKFTama^Ktctmnt 

OF  EZGEPTIOHS  BkLOW.  . 
Where  no  exceptions  wore  taken  below  to 
the  coarf  s  rulings,  tbey  cannot  be  reviewed. 

2.  Bxpuvin  «s»12(2)— €k>UNTEB0Uiii8. 

Ordinarily,  counterclaims,  or  coanter  de- 
mands, cannot  be  litigated  in  rwlevin. 
8.  Appbai.  aito  Ebbob  «b»1081^— HABXEjfla 

EbBOB— DlBHUSAL. 

Where  defendant  In  r^levla  waived  Us 
counterclaim  and  tendered  Into  court  the  amount 
claimed  by  plaintifF,  which  plaintiff  accepted, 
the  court's  action  in  dismigging  the  case  at  the 
time,  whtte  perhaps  somewhat  nnuaual  and  ir- 
regnlar.  was  not  preJudiciBl  error;  there  betng 
nothing  furtiier  to  Itngato. 

4.  CUEBKS  OF  GOUBTS  «=»17  —  FEES  —  FlUNS 

Papebs  Aftbb  jTTDoifEnT  —  New  Tbial. 
The  provision  in  Comp.  Laws  1907.  |  972, 
that  clerks  of  the  district  court  may  diarge  2o 
ceDts  for  the  filing  of  any  papers  not  otfaerwiae 
provided  for,  does  not  apply  to  tiie  filing  of 
affidavits  sapporting  a  motion  for  new  trial, 
since  the  same  section  provides  specifically  f<n-  a 
fee  of  f2.50  from  the  moving  party. 

Appeal  from  District  Court  Box  Elder 
County;  J.  D.  Gall.  Judge. 

Action  by  J<^  A.  Beck.  Jr.,  against  J.  A. 
Lee.  From  a  Judgment  dismissing  the  ac- 
tioD,  detaidant  appeals.  Affirmed. 

Ri09  H.  Jones,  of  Brfgham,  for  xpfiA- 
lant  Henry  Seeger,  of  Brt^iam.  and  John 
A.  Be<^,  Jr.,  ftf  Salt  Lake  Olty.  tm  reqKMDd- 
eot. 

FBICK,  0.  J.  This  IS  an  action  in  replev- 
in, or  In  claim  and  delivery,  as  It  is  called, 
under  our  statute.  The  action  was  brought 
to  obtain  thB  jKnsesslon  of  a  cwtaln  auto* 
mobUe.  The  comi^lnt  Is  in  the  usual  fonn 
In  eiidi  actions.  The  defendant,  In  hts  an- 
Bwer  to  the  complaint,  deided  j^alntUTs  own- 
ership and  right  of  possession  of  the  autmnih 
bile.  He  also  set  up  two  affirmative  defan» 
es:  (1)  Tender,  and  ^  set-off,  aa  hereinaft- 
er more  fully  explained. 

It  appears  tiiat  In  June,  1916,  the  deCend- 
ant  purchased  an  automobile  from  the  Tur- 
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ner-Dresbadi  Gompany,  bereliuufter  called 
company,  doing  bualness  at  Britfuun  City, 
Utab.  The  deCoidaiit  paid  part  of  the  pur- 
chaae  price  of  the  automobile  In  cash,  and 
tor  the  remainder  executed  and  delivered  to 
said  company  his  promissory  note,  payable 
September  16,  191%  by  the  terms  of  wfakli 
tlie  title  to  said  antMuobUe  was  retained  In 
said  company  with  the  right  to  repossess  It- 
self  thereof  Is  case  defendant  failed  to  pay 
said  note  at  maturity.  On  September  14, 
1916,  the  cranpany  transferred  the  note  to 
tlie  plaindir  ber^  Plalntllt  alleged,  and 
produced  erldaice  In  snpport  oeC  his  allega- 
tion, that  after  said  note  became  due  he 
demanded  payment  of  aald  note,  and,  pay- 
ment being  refused,  he  demanded  posEeesiou 
of  Bald  an^Mm^e,  and  ap<m  refusal  brought 
this  actiqn  to  recover  the  same.  The  de- 
fendant In  his  answer  averred  "that  about 
S^tember  14th  this  defendant  tendered  to 
the  plaintiff  and  to  said  Tumer-Dresbach 
Company"  the  amount  due  on  said  note,  with 
accrued  Interest.  The  defendant  further 
averred  that  aald  company  had  failed  to 
"repair  or  make  good  a  poor,  faulty,  and 
defective  t<^,"  which  had  been  furnished 
with  the  autfMnobile  at  the  time  of  Its  pur- 
chase. He  averred  that  said  company  had 
agreed  to  replace  said  top,  and  had  failed  to 
do  so,  by  reason  of  wbicb  he  was  damaged 
in  the  sum  of  $75,  which  be  claimed  as  a 
**aet-off  against  said"  note.  After  producing 
sufficient  evidence  to  make  a  prima  facie 
ease  the  plaintlft  rested.  The  defendant  tes- 
tified In  his  own  behalf.  He  stated  that  he 
always  had  been  able,  ready,  and  willing 
to  pay  the  balance  due  on  said  note:  that  on 
a  certain  day  iu  September,  1916,  alter  said 
note  was  due  however,  he  had  tendered  to 
the  agent  of  the  plaintiff  who  had  demanded 
payment  of  said  note  the  amount  due  there- 
on, with  accrued  Interest,  and  that  he  was 
Btill  able  and  willing  to  pay  said  amount 
The  amount  due  on  said  note  with  Interest 
was  produced  in  open  court.  When  the  de- 
fendant was  testifying  as  aforesaid  and  the 
money  had  been  produced  In  court  the  fol- 
lowing proceedings  took  place,  as  appears 
from  the  bill  of  exceptions,  which  Is  certi- 
fied to  by  the  lower  court,  and  which  pur- 
iwrts  to  contain  all  the  proceedings: 

"The  Court;  What  is  between  you  gentlemen? 
I  don't  understand  the  purpose  of  this  suit- 
One  is  ready  to  pay  and  tlie  other  wants  to 
pay." 

The  bill  of  exceptions  then  reads: 
"The  defendant,  by  counsel,  offers  to  make 
the  tender  In  opoi  court  and  the  plalntifl  ac- 
cepts" 

After  Btnne  discussion  by  counsel : 

"1%s  Oourt  (addressing  defendaufs  counsel): 
What  is  the  matter  with  you  making  your  ten- 
der good? 

"Mr.  Jtmes:  In  tills  ease  we  want  to  make 
the  twder  on  the  nets  part  of  tiie  case,  but  not 
on  the  replevin.  We  claim  there  to  a  note  part, 
and  there  is  a  title  retaining  part  of  llie  con- 
tract on  the  note  part. 


"The  Court:  Yon  have  placed  In  court  how 
much? 

"Clerk:  Three  hundred  and  forty-three  dol- 
lars. 

"The  Court  (addressing  plaintiff):  Do  yon 
want  it? 

"The  Plaintiff:  We  take  ft 

"The  Court:  The  case  is  dismissed. 

"Mr.  Jones:   At  whose  costB? 

"The  Court:  That  is  a  question  for  yon  gen- 
tlsmcai  to  bring  up  latu." 

The  note  was  surrendered  by  plalntUf  to 
the  defendant,  and  the  plalntifl  tocdc  the 
m<mey  tendered,  and  the  case  was  according- 
ly dismissed.  Afterwards  the  court  settled 
the  questions  of  costs  and  taxed  them 
against  the  defendant.  The  record  does  not 
clearly  disclose  why  this  was  done,  but  we 
assume  it  was  upon  the  theory  that  the  ten- 
der alleged  to  have  been  made  In  September 
was  by  the  court  held  to  have  been  insuffl- 
dent,  but  further  held  ttiat  It  was  a  good 
tender  in  court. 

[t]  By  reference  to  tibe  bill  of  exceptions 
we  find  that  no  exceptions  were  taken  by  ei- 
ther i»arty  to  the  ruIlQgs  of  the  court  as  we 
have  set  them  forth  above.  After  the  case 
was  dismissed  the  defeudant  filed  his  motion 
for  a  new  trial,  and  supported  the  same  with 
numerous  affidavits,  all  of  whidi  are  made 
a  part  of  the  bill  of  exceptions.  The  court 
denied  the  motion,  and  the  defendant  ap- 
peals, assigning  the  foregoing  rullogs  of  the 
court  as  error.  In  view  that  no  exertions 
were  taken  to  the  court's  rulings,  we  cannot 
review  them,  and  hence  all  we  can  pass  on  Is 
whether  the  judgment  should  be  sustained. 
Defendant's  counsel,  however,  vigorously  ar- 
gues that  his  client  was  deprived  of  the 
$343  by  the  court's  rulings.  The  contention 
Is,  however,  clearly  untraable. 

[2,  S]  Ordinarily,  counterclaims,  or  coun- 
ter demands,  cannot  be  litigated  in  replevin 
actions.  The  action  is  one  to  determine  the 
right  of  property  or  the  right  of  possession, 
or  both,  and  therefore  "accounts  cannot  be 
adjusted  or  settled  in  a  replevin  action." 
Cobbey  on  Replevin  (2d  Ed.)  SS  736,  791,  792; 
Wells  on  Replevin  (2d  Ed.)  SS  630,  631,  and 
632.  In  certain  Instances  set-ofTs  may  be  al- 
lowed in  replevin  actions,  but  even  those  are 
only  allowed  to  a  limited  extent.  In  this 
case,  although  the  defendant  did  tender  the 
money  In  court,  yet  he  could  have  Insisted 
upon  reducing  the  claim  to  the  extent  of  the 
damages  he  sustained  by  reason  of  the  defec- 
tive top.  But  assuming  defendant  could  have 
reduced  the  claim  by  that  amount,  that,  nev- 
ertheless, would  not  have  been  a  defense  to 
the  action.  The '  plaintllT  atUl  would  have 
been  entitled  to  the  possession  of  the  auto- 
mobile, and  that  right  would  have  continued 
until  the  entire  claim  was  paid  or  discharg- 
ed. The  defendant,  however,  testified  that 
at  the  time  the  alleged  tender  was  made  he 
had  telephoned  to  one  of  the  members  of  the 
company,  and  In  view  that  such  member  had 
agreed  to  furnish  a  new  top  he  was  willing 
to  pay  the  whole  amount  of  the  note.  The 
court  was  therefore  Justified  In  assuming 
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tint  Uie  deeendant  ln.  ttils  case  bid  walred 
his  dalm  tor  the  top,  and  In  that  event 
mere  was  nothing  further  to  litigate  In  the 
action.  Indeed,  that  is  precisely  ^at  the 
court  held.  While  the  court's  action  In  dis* 
missing  the  case  at  the  ttme  may  bare  been 
somewhat  unusual  and  trrctgular,  yet.  In  view 
of  the  whole  proceedings,  as  dtscflosed  by  the 
record  before  ns,  we  cannot  say  that  the 
court  committed  prejudicial  error  in  dismiss- 
ing the  action,  or  in  orermling  ttie  motlcm 
fw  a  new  trial.  Upon  the  merits  of  the 
case,  ther^OT^  the  Judgment  most  be  af- 
firmed. 

[4]  The  deEtandant,  however,  also  convlalns 
because  the  court  permitted  the  clerk  of  the 
dtstricf  court  to  demand  an  item  of  $2JS0 
from  defendant  as  fees  for  flUng  defendant's 
affidavits  in  support  of  the  motion  fbr  a 
new  ttiaL  That  cbai^  defendant's  counsel 
contends,  is  111^1.  In  our  judgment  tbe 
d^mdant  had  paid  all  tbe  fees  that  could  be 
required  of  him  by  our  statute  by  paying 
the  dertc  the  $2J!0  when  he  filed  his  motl<m 
for  a  new  trlaL  Gomp.  Laws  1907,  i  9^ 
Specifies  tbe  fees  that  tbe  cIctIcs  of  tbe  dis- 
trict courts  may  demand  for  their  services 
from  litigants.  That  section,  so  far  as  ma- 
terial her^  reads: 

"For  all  Krrices  after  Jndgment,  pending  a[>- 
peal  to  tbe  Sapreme  Court  (not  including  the 
making  of  copies),  |2.60,  to  be  paid  by  tbe  party 
moving  tor  a  new  trial  or  to  set  aside  -Jodg- 

That  section  also  provides: 
"For  filing  any  papers  in  any  canw  after 
jndgment,  not  otherwise  pmvMed  for,  2Sc." 

While  the  record  is  not  qieciflc  jet,  as  we 
read  it,  the  clerk  demanded  2S  cents  for  fll- , 
Ing  each  affidavit  wbldi  'mu  tendered  In 


Report  ctf  the  motion  fbr  anew  trial.  There 
Is  no  authority  in  tiw  statute  for  Bueb  a 
diarge.  The  Isngoage  of  tbe  statute  is  ex- 
pUctt.  nie  statote  deariy  provides  Oat  in 
case  a  party  dartres  to  move^for  a  new  trial 
after  judgment  all  be  is  required  to  pay  Is 
12.50,  and  in  ease  papers  are  filed  which  are 
not  spedaUy  provided  fbr  in  tbe  sectiai  the 
clerk  may  require  a  filing  fee  of  25  cents. 
The  26  cents  may,  however,  only  be  demand- 
ed where  it  is  not  oUwrwlse  provided  for. 
In  ease  a  motion  for  a  new  trial  is  filed, 
however,  the  fees  are  spedally  iwovlded  for 
by  reqnlring  Uie  paymwt  of  9iJO0  by  tlie  par- 
ty moving  tor  the  new  trial.  !nie  a&-cent 
fee  for  flUng  eaidi  affl&vlt  can  tiwrefore  not 
be  exacted.  Tbe  cbaiise  of  92JfO  made  by 
the  clerk  of  the  district  coort  is  therefbre 
clearly  an  overdiarge,- and  bmee  cannot  be 
sustained.  That;  however,  had  nothing  to 
do  with  plalntUFs  ease.  It  Is  a  matter 
which  arose  between  the  clerk  and  the  de- 
fendant, and  not  between  tiu  id^tiff  and 
tbe  defendant  While  tbe  district  court 
should  have  construed  the  statute  and  declar- 
ed the  law  as  we  have  herein  declared  it, 
yet  the  defendant  has  tala  remedy  against 
tbe  clerk  to  recover  from  him  the  amount  of 
the  overdiai^,  and  he  has  no  remedy  against 
the  plaintlft.  In  view  tbat  tbe  dei^  ludda 
the  money  without  legal  ligbt,  he^  on  de- 
mand, no  doubt,  will  refund  It  to  the  d^iand- 
ant.  If  he  refuses  to  do  so,  the  defendant 
has  his  remedy  against  blm. 

The  Jndgment  is  affirmed,  at  d^iendant's. 
costs. 

HcCAItTT,  COBFUAN,  THUBBIAN,  and 
GIDEON,  JJ.,  ccmcur. 


Digitized  by  Google 


Utnh) 


KKIOHT  V.  BOTTTHEBN  VXC  00. 


689 


KNIGHT  V.  BOtrrHBRN  PAC.  CO. 
CNo.  8172.) 

(Supreme  Court  of  Utah.    April  12,  IMS.) 

1.  Raii^ads  «=»413(1)  —  Ddtt  to  Fbnob  — 
Cattix  Guabds  and  Wing  FsNCEe— Stat- 
utes. 

Under  Comp.  Laws  1907,  |  466x,  as  amend- 
ed by  LawB  1913,  c.  T4,  reqabbHT  ■  TaBmad  to 
fence  its  right  of  way  on  both  ddea  of  the  track, 
and  to  provide  gates  for  private  crosaings,  so 
constructed  that  they  may  be  easily  operated,  a 
railroad  is  not  imdar  duty  either  to  put  in  cat- 
tle iniards  or  to  onutmct  widg  fences  at  printe 
farm  crossings. 

2.  Railboads  «=9413(1)— Fewcinq— Bepaibs 

— lirPLZED  AOBECICENT. 
Where  a  railroad  y<^ntarily  constructed 
wing  fences  at  a  private  crossing  chi  a  farm  in- 
tersected by  its  right  of  way,  ooing  bo  purely 
for  the  owner's  convenience,  and  not  pursuant 
to  a  statutory  duty,  it  did  not  also  impliedly 
agree  to  maiatain  such  fences  and  keep  them 
in  good  repair  for  all  time. 

5.  Deeds  «5394  —  Covknahts  —  Aktecedent 

CONTBACT. 

Where  a  written  antecedent  option  agree- 
ment to  convey  real  property  is  mened  into  a 
deed,  the  grantor  oroinuUy  must  rely  on  the 
covenants  contained  in  the  deed,  and  cannot 
predicate  a  right  of  action  upon  the  antecedent 
agreement.!^ 

4.  Covenants  «=968— Runniho  with  Land. 

An  agreement  or  covenant  on  the  part  of  a 
railroad  to  maintain  and  keep  in  repair  wing 
fences  at  a  private  cxosring  w  a  farm  is  limited 
to  the  landowner,  because  it  does  not  ran  with 
the  land. 

6.  Covenants  ^»53~-RnNNiNa  with  Land. 

A  parol  agreement  in  no  event  runs  with  the 
land. 

6.  Railroads  <S=>429  —  Killing  Stock  — 
Fencing— HoBSEB  oe  Others. 

Where  a  railroad  made  no  covenant  or 
agreement  to  maintain  and  keep  in  repair  wing 
fences  at  a  private  crossing  on  a  farm  of  which 
the  owners  of  horses  pastured  on  such  farm 
could  avail  themselves,  the  law  imposing  no 
such  duty  on  the  railroad,  no  recovery  against 
It  could  be  bad  by  the  owner  of  the  farm  for  the 
horses  of  others  Killed  at  the  crosring  with  his 
own ;  the  owners  of  snch  horses  having  assigned 
their  alleged  causes  of  action  to  him. 

7.  Negligence  «s>196(aQ  —  Contbibittoht 

Negligence— Questions  tor  Jubt. 
The  question  of  contributory  negligence  of 

{tlaintifl,  like  that  of  defendant's  original  neg- 
igence,  ordinarily  is  a  question  of  fact  for  the 
jury,  and  can  be  disposed  of  as  a  question  of 
law  only  in  rare  instances,  as  when  the  evidence 
ia  undisputed,  and  not  conflicting. 

8.  Railboads   ■®=>422  —  Killing   Stock  — 

FEKOinO— CONTKIBUTOBT  NeOLIOBNOB. 
The  mere  fact  that  a  railroad  company  fails 
to  comply  with  its  statutory  duty  to  fence  its 
right  of  way  where  its  track  passes  through 
the  land  of  others,  or,  in  case  it  has  complied 
with  such  doty,  fails  to  maintain  its  fences  or 
kecv  them  in  repair,  does  not  render  It  con- 
tributory negligence  on  the  part  of  the  owner 
of  the  land  to  turn  his  live  stock  into  his  fields 
BdjaceAt  to  the  railroad  merely  beeaase  he 
knows  that  it  baa  failsd  in  its  doty  in  coastraet- 
ing  or  in  keepina  the  fences  in  repair,  a  doc- 
trine which  appOes  to  gates  at  private  cross- 
ings, where  the  statute  requires  the  railroad  to 
construct  them  for  the  use  of  this  owners. 


iSavlttgs  *  TniBt  Co.  v.  Stoutt.  36  Utah.  ZIO,  102 
Pac.  866. 


0.  Railboads  «=9422— Killing  Stock— Gov- 

TBIBUTOBT  NEOLXGENCE. 

Where  the  owner  of  a  farm,  and  the  ownera 
of  horses  pastured  on  it,  were  familiar  with 
the  defective  condition  of  a  wing  fence  at  a  pri- 
vate railroad  crossing  for  several  months  before 
their  horses  were  killed  on  the  right  of  way, 
.and  were  also  informed  by  the  railroad's  section 
foreman  that  it  was  not  his  business  to  repair 
the  fence,  aueh  owner  of  the  farm  and  owners 
of  horses  were  goil^  of  negligence  contributing 
to  the  death  of  the  horses  on  the  rfeht  ot  way. 
10.  Railboads  <8=»425  ~~  Killing  Stock  — 
Pboximatb  CAum. 

Where  a  railroad's  wing  fence  at  a  privata 
crossing  was  in  defective  condition,  but,  if  the 
owner  of  the  land  had  kept  the  gatea  in  the 
fence  closed,  all  of  his  horses  would  have  been 
safe,  and  conld  not  have  been  killed,  and,  if 
some  human  agency  opened  the  gate,  and  left 
it  open,  it  was  the  act  of  such  third  person  or 
agency  that  made  It  jrossible  for  the  horses  to 
get  friHn  the  pasture  onto  the  railroad's  ri^ht 
of  way,  the  nMligance  of  the  raUroad  in  failing 
to  keep  the  wing  fence  In  repair  was  not  the 
proximate  cause  of  the  death  of  the  horses.  ^ 

Appeal  from  District  Court,  Weber  Coun- 
ty ;  A.  E.  Pratt,  Judga 

Action  by  William  Kiii«bt  against  the 
Southern  Padflc  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, and  cause  remanded,  with  directions 
to  grant  new  trial. 

Geo.  H.  Smitb,  J.  T.  I^Ie,  and  B.  S.  Grow, 
aU  of  Salt  Lake  Oity,  and  C.  R.  HolHngs- 
wortih,  of  Ogden,  for  anwllant.  Skeen  ft 
Skeen,  of  Salt  Lake  City,  fbr  respondent 

FRIGE,  a  J.  Tbe  plaintiff  brongbt  this 
tlctl(m  against  the  defendant  to  recover  dam- 
ages for  the  aUeged  ne«;llgent  IdOing  of  cei^ 
tain  horses.  Five  causes  of  actiw  are  set 
forth  in  the  cconplalnt  The  first  one  was  for 
horses  killed  that  were  owned  by  the  plain- 
tiff, and  the  other  four  causes  of  action  were 
assigned  to  him  by  two  of  his  neighbors  and 
his  two  sons  for  the  purpose  of  prosecuting 
the  action.  The  horses  belonging  to  the  two 
sons  and  to  the  neighbors  were  killed  at  the 
same  time  that  plalntlfTs  horses  were  killed. 

The  complaint  Is  too  long  to  be  set  forth 
even  In  substance.  It  must  suffice  to  say 
that  the  complaint  Is  based  upon  the  theory 
that  the  defendant  was  guilty  of  negligence 
in  not  keeping  In  good  repair  a  certain  wing 
fence  at  plaintiff's  private  farm  crossing.  It 
Is  alleged  In  the  complaint  that  the  defend- 
ant bad  agreed  to  make  and  to  maintain 
what  in  the  record  Is  called  wing  fences  at 
a  private  snbway  crossing  on  plalntlfTs  farm. 
The  case  was  tried  and  submitted  to  the  Jury 
on  that  theory.  No  contention  was  made  by 
plaintiff  that  tbe  d^endant  could  have  avoid- 
ed the  killing  of  the  horses  In  the  operation 
of  Its  train  after  they  got  onto  the  right  of 
way  and  track  of  the  defendant,  but  the 
case  was  submitted  to  the  jury  upon  the  the- 
ory that  defendant's  negligence  consisted  In 


'ISdsar  V.  RallroBd,  22  UUh,  S30,  90  Pao.  716,  11 
L.  R.  A.  (N.  S.)  738,  12S  Am.  St.  Rep.  867. 
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not  mabitalnlng  the  wing  fences  as  herein- 
after explained. 

The  defendant  dmied  the  alleged  agree- 
ment to  maintain  fences  and  Its  n^IIgence 
as  alleged,  and  pleaded  that  plalntlfTs  own 
negligence,  as  hereinafter  explained,  was  the 
sole  cause  of  the  killing  of  the  horses. 

There  is  little.  If  any,  conflict  in  the  evi- 
dence, which  tended  to  establish  the  follow- 
ing facts: 

In  1902  the  plaintiff  entered  Into  an  option 
agreement  In  writing  with  the  Central  Pacif- 
ic Railroad  Company,  the  predecessor  In  In- 
terest of  the  defendant,  whereby  he  agreed 
to  sell  a  strip  of  ground  100  feet  wide  through 
his  farm  for  a  right  of  way  for  railroad  pur- 
poses. The  option  agreement  was  subse- 
quently merged  Into  a  deed.  Neither  the  op- 
tion nor  the  deed  was  produced  In  evidence 
by  either  party,  and  the  evidence  Is  not  as 
clear  as  It  might  l>e  respecting  the  terms  of  the 
option  agreement.  After  the  option  agreement 
had  been  entered  toto  the  defendant  construct- 
ed a  railroad  track  upon  the  right  of  way 
aforesaid,  and  ever  since  the  completion  of 
the  railroad  has  operated  the  same.  The  evi- 
dence also  tended  to  show  that  In  said  option 
agreement  It  was  provided  that  the  Central 
Padflc  Railroad  Company  should  construct 
a  farm  crossing  on  plaintiff's  land  with 
gates  In  the  right  of  way  fences  and  with 
cattle  guards  on  the  track.  Such  a  crossing 
was  thereafter  constructed.  About  the  year 
1905  the  defendant  company  removed  the  cat- 
tle guards  or  pits,  as  they  are  called  In  the 
evidence,  and  plaintiff  then  went  to  Ogden, 
where  defendant  maintained  an  office,  for  the 
purpose,  as  be  says,  of  having  the  farm 
crossing  removed  from  the  place  where  It 
was  originally  placed  to  another  point  on  bis 
farm,  at  which  point  the  conditions  were 
such  that  a  subway  crossing,  that  Is,  one 
passing  through  under  the  railroad  track, 
(M>nld  be  put  In.  With  respect  to  what  was 
said  and  done  In  that  regard,  the  plaintiff,  as 
appears  from  the  bill  of  exceptions,  testified 
that  he  went  to  Ogden  and  Inquired  for  the 
d^endantfs  claim  agent  He  said: 

"I  was  directed  to  the  place  where  his  office 
was  and  I  went  there.  He  wasn't  there.  They 
■aid  the  datm  agent  was  In  California.  There 
was  a  man  Is  there  who  had  diarge  of  the  office, 
I  don't  know  who  he  was.  Q.  What  did  arou 
say  to  him?  A.  .Well,  I  stated  that  they  had 
filled  up — took  out  the  cattle  guards,  and  the 
rtock  was  getting— had  been  damaged  some; 
one  or  two  killed.  And  they  said  they  was 
taking  them  out  all  along  tlie  road,  and  they 
wouldn't  put  them  back  again.  So  I  proposed 
that  If  tney  would  get  chains  and  lodta  I 
would  lode  ttie  gates  that  went  over  the  tracks, 
pnMding  they  would  put  in  gates  under  this 
subway  and  fence  from  the  main  line  to  the 
abutments  there  so  tbat  I  would  have  a  road 
from  one  pasture  to  the  other  that  stock  couldn't 
get  on  the  track." 

In  answer  to  the  question  of  what  waa 
done  refipectlng  the  crosaliig,  plaintiff  far- 
ther said: 

"I  found  it  fixed  as  I  requested  them  to  do 
it  Q.  JhC  fesU  OS  how  it  was  fixed.  A.  Wall. 
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the  chains  were  lying  there,  tbey  had  thrown 
them  ofE  of  the  train,  I  suppose;  anyway,  I  got 
tfaem  and  put  them  oa  the  gates  that  went  over, 
and  the  fences  bad  been  cut  opposite  the  run- 
way under  there  and  gates  pat  in  and  fences 
from  the  abutmwta  to  the  main  feoee  so  that 
I  bad  a  <dear  way  under." 

The  following  rough  sketcb  or  plat  will 
make  clear  to  the  reader  what  the  witness 
meant  In  hla  atatttnents: 


The  two  outside  lines  on  the  plat  represent 
the  right  of  way  fences.  The  lines  W  W  W  W 
represent  the  wing  fences  leading  from  the 
right  of  way  fences  to  the  bridge  marked  B 
on  the  plat.  The  parallel  lines  In  the  center 
of  the  plat  represent  the  railroad  track,  and 
the  lines  g  g  represent  the  gates  that  were 
put  In  the  rl^t  of  way  fences  on  ea(^  side 
of  the  track. 

PlalntlfTs  farm,  which  was  principally  us- 
ed for  pasture,  lies  on  both  sides  of  the 
track.  There  was  a  washout,  or  what  is  des- 
ignated an  old  arm  of  the  Weber  river, 
which  was  dry  most  of  the  year,  over  which 
the  bridge,  B,  was  constructed,  and  which 
washout  constituted  the  subway  spoken  of  by 
the  plaintiff  in  his  testimony.  The  plaintiff 
desired  the  subway  so  that  in  case  he  opened 
the  gates  y  p  hla  horses  could  pass  under  the 
bridge,  B,  from  one  side  of  hla  farm  to  the 
other. 

In  ansn-er  to  his  counsel  plaintiff  further 
testified: 

"Q.  I  want  you  to  state  fully  wiiat  the  sub- 
stance of  your  conversation  was  with  the  man 
in  that  office.  A.  Well,  now,  that  has  been  so 
long  ago  that  I  don't  remember  just  what  it 
was,  but  then  they  came  down  there  and  fixed 
this  gate;  it  complied  with  my  request  from 
them,  and  I  just  let  it  go;  I  never  paid  any 
more  attention.  Q.  Now, '  do  you  rememtier 
what  you  said  and  what  you  asked  them  to  do 
there  in  the  office,  upon  condition  of  the  clos- 
ing  of  the  crossing  lower  down?  A.  Well,  I 
asked  them  to  make  me  a  runway  nnder  there 
that  I  could  take  my  stock  through  and  I  wonld 
lo(^  the  other  gates  up.  And  they  did  so ;  that 
is,  it  was  done  when  I  went  down.  Q.  How 
was  it  done  with  respect  to  the  manner  in  which 
you  requested  it  to  be  done?  A.  Wdl,  it  waa 
done  just  as  I  wanted  it  done  with  the  feocea 
and  the  gatea." 

On  croea-examinatloii,  with  xeQ>ect  to  what 
was  said  at  the  ofBoe  at  Ogdoi  when  he  went 
to  see  the  claim  agent  abont  dumglng  the 
farm  crossing,  the  plaintiff  farther  testifled: 

"No;  I  didn't  make  any  agresoMit  with  them 
at  all.  Q.  Thera  waa  no  agreement  made  as 
to  the  wing  fences?  A.  I  Just  told  ttils  man 
what  I  would  take  for  tiie  road  over,  and  when 
I  went  down— I  dldn^  know  whether  he  would 
do  it  or  axA;  he  jnat  took  an  item  oC  k,  and 
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I  BQppose  he  reported  tti  for  when  I  mnt  down 
It  waa  dooe.    Q.  Oh,  that  is  the  reason  that 

you  aaid  before  that  you  didn't  moke  any  agree- 
ment. A.  Why,  so.  I  Bay  dow  I  didn\  make 
any;  that  is,  they  didn't  agree  with  me  to  do 
It.  I  jnat  told  them  what  I  would  accept  for 
tile  other  (croBsing)  for  taking  the  pits  out  of 
there;.  *  *  *  Yea ;  I  didn't  find  the  man  that 
was  authorized  to  make  any  agreement  with  me. 
Q.  And  this  man  that  you  talked  to  was  not 
■atnorized  to  make  any  agreement  with  yoa? 
A.  I  don't  suppose  he  was.  He  said  be  would 
report  Q.  And  you  didn't  talk  to  anjbody 
else  about  it,  did  yoa?  A.  No.** 

The  plaintiff  furtlier  said  that  abont  two 
weeks  after  he  had  eiwken  to  the  man  In 
fbB  office  at  Ogden  be  went  to  the  place 
where  the  original  crossing  had  beat  pnt  In, 
and  found  chains  lying  on  the  ground  with 
which  he  faatmed  the  gates  that  were  orig- 
inally put  In  the  right  of  way  fmcea. 

It  was  ateo  made  to  uppmr  that  the  old 
or  original  crossing  was  not  entirely  aban- 
doned, bat  was  left  so  that  tt  oould  be  used 
in  case  of  high  water  or  In  case  of  othw 
necesri^. 

It  was  farther  shown  that  plalntUFs  two 
scHis  and  two  of  plalntHTs  nelgbbors  Imd 
some  horses  in  plalntifTs  pastnra  wbldi  were 
pastured  1^  him  tot  a  stipulated  price  per 
month;  that  smne  time  earty  In  the  month 
of  May.  1016,  by  reason  of  a  freshet  or  high 
water  which  was  then  prevailing,  the  support 
or  soli  whlcb  supported  Uie  posts  vpon  whl<A 
die  wires  were  strong  for  the  wing  fences 
at  the  point  marked  a  on  the  l^t  was 
washed  away,  and  the  wing  fence,  at  the 
point  aforesaid,  was,  by  tbe  floating  debris 
in  the  water,  caused  to  foil  over  and  lie 
flat  on  the  ground,  whlcb  left  an  <^ning 
from  tbe  subway  onto  defendant's  right  of 
way :  that  on  August  1,  1918,  in  tbe  night- 
time, some  time  after  midnight.  plalntifTs 
borses,  together  with  tbe  other  horses  sued 
for  in  this  action  In  tbe  four  assigned  causes 
of  action,  and  wbich  belonged  to  plaintiff's 
two  sons  and  two  of  his  neighbors,  passed 
oat  of  the  pasture  through  tbe  south  gate, 
which,  Bcnne  person  unknown,  or  by  some 
unknown  agency,  was  opened,  as  Indicated 
on  the  plat,  and  the  horses  passed  through 
said  gate  and  onto  the  subway,  and  from 
thence  aver  tbe  wing  fence  that  was  lying 
flat  on  tl^e  ground  onto  defendant's  right  of 
way  and  on  the  track,  and  some  of  them  were 
fatally  injured,  while  others  were  killed 
outright,  by  a  passing  fast  freight  train 
loaded  with  fmlt;  that  tbe  borses  were 
found  in  the  condition  Just  stated  next 
morning  by  plaintiff's  sons,  at  which  time 
they  also  found  tbe  gate  standing  ajar  as 
before  stated.  It  was  further  made  to  ap- 
pear that  plaintiff  and  his  sons,  and  perhaps 
the  owners  of  the  other  horses,  knew  Just 
when  tbe  high  water  washed  away  tbe  soil 
and  caused  tbe  fence  to  fall  down ;  that  some 
time  in  the  month  of  July,  before  tbe  killing 
of  the  horses,  one  of  tbe  sons  spoke  to  the 
section  foreman  of  defendant  and  called  bis 
attention  to  tbe  wing  fence  at  the  point 


marked  a  on  the  plat ;  that  the  foreman  told 
him  that  it  was  not  tbe  foreman's  duty  to 
repair  or  erect  a  fence,  bat  that  it  was  tbe 
carpenter's  duty  to  build  fences;  that  nei- 
ther tbe  plaintiff  nor  any  one  else  there- 
after said  anything  about  the  fence  to  any 
of  defendant's  employ^.  Plaintiff  also 
proved  by  a  witness  that  the  defendant, 
after  the  year  1905,  when  tbe  wing  fences 
were  put  In,  made  no  repairs  on  them,  and 
that  all  that  was  done  with  respect  thereto 
was  to  "whitewash"  them,  the  same  as  all 
other  wing  fences  along  defendant's  rl^ 
of  way;  that  the  wing  fences  were  con- 
structed of  barbed  wire  with  a  board  nailed 
to  tbe  posts  along  tbe  top ;  that,  while  de- 
fendant put  in  the  wing  fences  at  private 
crossings  along  its  right  of  way.  It  did  not 
maintain  aU  of  ttiem  in  repair.  It  also  ap- 
peared that  plaintiff  lived  several  miles  from 
the  crossing  in  questitm,  and  Oiat  one  of  the 
aooB  lived  only  a  ^loit  distance  from  the 
subway,  and  he  testified  that  he  saw  the 
gates  a  day  or  two  before  the  accident,  and 
that  th^  were  then  closed  and  in  good  con- 
dition. Both  the  plaintiff  and  his  sons  also 
admitted  that  they  knew  Oiat,  if  the  horses 
sbould  pass  through  the  gate  leadliu;  Into 
the  subway,  In  view  that  the  wing  fence  was 
down  as  aforesaid,  the  borses  would  pass  on- 
to the  railroad  right  of  way,  and  thus  might 
get  injured;  that  the  gates  were  kept  closed 
to  prevent  such  an  occurrence;  that  when 
the  wing  fenc^  were  in  good  condition  tbe 
gates  were  at  times  left  open  to  permit  tbe 
horses  to  pass  from  one  side  to  tbe  other 
of  tbe  track;  that  both  gates  were  In  good 
repair  at  the  time  of  tbe  accident ;  and  that 
■the  right  of  way  feqces  and  tbe  other  three 
wing  fences  were  all  in  good  condition  and 
repair  at  that  time.  The  plaintiff  also  proved 
that  before  tbe  bringing  of  the  action  tbe 
four  cause?  of  action  were  assigned  to  him 
by  his  two  sons  and  the  two  neighbors  afbre- 
sald. 

There  was  some  other  additional  evidence 
upon  the  matters  hereinbefore  referred  to, 
but  It  is  not  material  to  a  determination  of 
tbe  case. 

After  proving  the  value  of  the  horses, 
plaintiff  rested  bis  case,  and  defendant's 
counsel  Interposed  a  motion  for  a  nonsuit 
based  upon  21  separate  grounds.  We  shall 
not  set  fbrth  the  grounds  of  the  motion,  but 
shall  hereinafter  state  those  that  are  deemed 
material,  but  without  spedaUy  referring  to 
tbe  grounds  of  the  motion. 

The  motion  was  denied,  and  defoidant  ^t>- 
duced  some  evldoice,  whlcb,  however,  is 
not  matwlal  to  this  controversy. 

After  the  production  of  tbe  evidence,  de- 
fendant's counsel  requested  the  court  to  In- 
struct the  jury  to  return  a  verdict  for  the 
defendant  upon  practically  tbe  same  grounds 
that  were  urged  In  tbe  motion  for  nonsuit 
The  court  refused  to  to  Instruct  the  jury. 
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tut  snbmttted  tbe  case  to  them  upoa  tbe 
evidence. 

Exertions  were  saved  to  all  tbe  nUlngs 
of  tbe  court 

The  jnry  returned  a  verdict  In  favor  of 
tbe  plaintiff  on  all  five  causes  of  actton. 
Judgment  was  duly  entered  on  the  verdict, 
from  which  defendant  prosecutes  tliis  appeal. 

While  many  errors  are  set  forth  in  the 
original  assignment  of  errors,  yet  in  their 
brief  and  oral  argument  counsel  rely  on  five 
iwoposltlona,  and  such  as  are  deoned  ma- 
terial we  shall  now  proceed  to  consider. 

[1]  In  view  of  the  circumstances  that  ap- 
pear In  the  record,  the  case  in  some  of  its 
aspects  is  quite  peculiar,  if  not  entirely 
unique.  The  first  proposition  argued  by  de- 
fendant's counsel  Is  that  this  action  must 
fall  for  the  reason  that  it  is  predicated  upon 
an  alleged  contract  to  construct  and  maintain 
wing  fences;  that  no  such  contract  was 
proved,  and  hence  no  right  of  action  was 
shown.  While  it  may  he  true,  as  counsel 
contend,  that  plaintiff  proved  no  express 
contract  or  agreement  on  the  part  of  the  de- 
fendant to  construct  the  wing  fences  in  ques- 
tion, yet  it  Is  shown  beyond  dispute  that 
plaintiff  made  a  request  for  wing  fences 
of  ' some  one  In  defendant's  office  at  Ogden, 
and  that  within  about  two  weeks  thereafter, 
and  presumptively,  In  pursuance  of  the  re- 
quest, gates  were  put  in  end  wlug  fences 
were  constructed  at  the  place  designated  by 
the  plaintiff,  and  chains  were  left  upon  the 
ground  at  the  old  gates  so  that  those  might 
be  permanently  closed.  No  other  inference 
is  [Mrmlsslble  than  that  the  person  in  the 
office,  whoever  he  was,  reported  plaintiff's 
request,  and  that  the  defendant  through  its 
employ^  acted  upon  the  request  and  put  id 
the  gates  and  wing  fences.  It  is  therefore 
of  no  consequence  that  the  plaintiff  may  not 
have  seen  any  one  in  authority,  or  that  the 
person  with  whom  he  left  the  request  had 
no  power  or  authority  to  enter  Into  an  agree- 
ment on  behalf  of  the  defendant  so  far  as 
the  construction  of  the  gates  and  the  wing 
fences  is  concerned.  Defendant  therefore 
voluntarily  put  In  the  gates  in  tbe  right  of 
way  fences,  and  likewise  volnntarUr  pat  tbe 
wing  fences  as  requested  by  the  plaintiff. 
Counsel  for  plaintiff,  bowever,  attempted  to 
prove  at  tbe  trial  that  defendant  had  agreed 
to  maintain  and  keep  In  repair  ttie  wing 
fences.  In  our  Judgment,  bowever,  there  is 
no  evidence  In  the  record  justlfj^lng  any  sn^ 
finding.  Tbe  new  gates  were  put  In  tbe 
right  of  way  fences  and  tbe  vlng  fences 
were  also  constmeted  fOr  the  benUlt  and 
Convenience  of  plaintiff.  Under  onr  statute 
(Comp.  Laws  1907,  |  4B6x,  SB  amended  by 
chapter  74,  Laws  Utah,  1913,  p.  117),  tbe  de- 
fOidaut  was  requited  to  ftooe  its  rlgbt  oC 
way  on  botb  aides  of  the  track  and  to  "pro- 
vide gates  for  private  <noastnga  for  the  con* 
venlence  ot  tbB  ownen  ot  tbe  land  through 
wbkb  t^  railroad  passes ;  such  gates  shall 


be  so  constmeted  tfaat  they  may  be  easily 
operated."  The  statute  therefore  imposes  no 
duty  upon  tbe  defendant  eltbw  to  put  In 
cattle  guards  or  to  oonstrut^  wing  fuaces  at 
private,  farm  crossings.  So  far  as  we  are 
aware,  all  tbe  decisions  are  to  the  effect  that, 
where  the  statute  does  not  Impose  such  a 
duty,  it  does  not  exist  Fitteritng  v.  Ma 
Paa  Ry.  Co.,  79  Uo.  504.  That  case  was  ap- 
proved and  followed  In  Dent  v.  St  L.,  L 
M.  &  S.  Ry.  Oo.,  83  Ho.  496.  Pennsylvania 
Co.  V.  Spaulding,  112  Ind.  47,  13  N.  E.  268. 
The  duty  that  was  Imposed  upon  the  de- 
fendant by  the  statute  was  therefore  limit- 
ed to  the  construction  and  maintenance  of 
gat^  at  plalotlCTs  private  crossing.  True, 
the  defendant  had  a  perfect  right  to  con- 
struct, for  the  convenience  of  the  plaintiff, 
cattle  guards.  It  could  also  put  In  wing 
fences  at  his  farm  crossing  If  it  felt  so  dis- 
posed. It  in  fact  did  put  In  wing  fences  at 
the  new  subway  crossing.  Plaintiff's  counsel 
earnestly  contend,  however,  that  because  the 
defendant  did  put  in  the  wing  fences,  for 
that  reason  it  was  required  to  maintain 
them  in  good  repair  for  all  time.  If  the  law 
had  imposed  the  duty  to  put  in  wing  fences, 
no  doubt  counsel's  contention  would  have 
much  force.  Moreover,  defendant  could  have 
entered  Into  sn  agreement  with  tbe  plaintiff 
whereby,  if  based  upon  a  sufficient  conelilera- 
tlon,  the  defendant  could  have  bound  Itself 
to  maintain  tbe  wing  fences  and  to  keep  them 
Ui  good  repair  aotwtthstandlng  the  fact  that 
they  wen  valuntarU^  oonstracted  Cor  plaln- 
tifTs  benett  and  oonvenloioe.  As  already 
pointed  oat,  it  is  apparent  tmm  plaintiff's 
own  testimony  that  no  express  agreement 
was  entered  into  to  that  effOct  His  coon- 
sel,  however,  insist  that  such  an  agreement 
Is  Implied  from  the  fact  tliat  the  wlug  fences 
were  in  fact  put  In.  With  that  contention 
we  cannot  agree. 

[2]  There  is  absolutely  nothing  in  tbe  rec- 
ord to  show  what  the  man  with  whom  plain- 
tiff left  the  request  to  constract  tbe  gates 
and  the  wing  fences  told  tbe  employ^  or 
agent  of  the  defendant  who  subsequently  or- 
dered the  gates  and  wing  fences  put  in.  No 
doubt,  we  may  assume  that  tbe  man  In  the 
office  informed  some  one  of  defendant's  em- 
ployes or  agents  that  plaintiff  wanted  his 
private  crossing  dianged  to  the  new  place, 
and  that  he  wanted  gates  and  wing  fences 
put  In  at  the  new  place.  It  cannot  be  as- 
sumed or  Implied,  however,  tluit  the  man 
plaintiff  saw  In  the  office  told  defendant's 
employ^  or  agent  anything  l)eyond  that 
Neitlier  does  It  follow  that  becaase  the  de- 
fendant voluntarily  constructed  the  wing 
fences  for  plaintiff's  convenience  It  thereto 
also  Impliedly  agreed  to  maintain  tbem  and 
to  keep  tbem  in  good  repair  for  all  time. 
This  precise  question  came  before  tbe  Su- 
preme Court  of  Indiana  In  the  case  of  Evans- 
vlUe,  etc,  Uy.  Co.  v.  Mosler,  114  lad.  447, 
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at  psge  460. 17  N.  B.  lOG,  at  page  111,  wbere. 
In  passlns  upon  tbe  aaestloD.  It  Is  said : 

"It  is  contended  that,  because  the  railroad 
company  erected  the  gates  and  constructed  tbe 

crossings  some  15  years  ego,  It  impliedly  came 
under  a  contract  to  maintain  the  gates  io  re- 
pair and  closed,  as  if  they  had  not  been  erected 
for  the  appellee's  eonvenience.  We  do  not  as- 
sent to  this  view.  The  evidence  shows  nothing 
more  than  that  the  crcwsings  and  gates  were 
constracted  by  the  railroad  company,  aad  that 
they  were  used  exclusively  by  the  owners  of  the 
land.  It  cannot  be  ImiMied  that  the  railroad 
company  came  under  an  obUgation  to  keep  the 
gates  closed." 

Where  the  duty  to  constmct  win^  fences  Is 
not  Impoaed  by  law,  the  duty  to  maintain  and 
keep  them  In  repair  for  all  time  can  exist  only 
if  It  Is  assumed  by  contract,  and  a  oimtract  to 
maintain  and  keep  In  repair  for  all  Ume 
cannot  be  Implied  &om  the  mere  fact  fbtt  tbe 
defendant,  at  plaintiff's  request,  has  Tolnnta- 
rily  accommodated  him  by  putting  In  wing 
fences  at  his  private  farm  crossing.  "Bm 
only  actual  and  obrlous  Infermce  tnrni  a 
transaction  such  aa  Is  shown  the  erldence 
Is  that,  when  the  defendant  acceded  to  plain- 
tiff's request  to  change  bis  private  fann 
crossing  from  the  place  where  it  originally 
was  placed  to  a  new  plaee  and  to  pat  In 
wing  fences  at  the  new  plaee,  defraidant  had 
discharged  its  full  duty  In  so  far  as  the  wing 
fences  are  concerned.  WMi' respect  to  Oie 
wing  fences  the  transaction  does  not  differ 
from  any  ot^r  where  one  person  has  Hironi^ 
some  agency  transmitted  a  request  to  an- 
other and  such  ottier  person  baa  fully  com- 
plied wltb  sndi  request  by  performing  the 
very  thing  requested.  When  tbat  Is  draie, 
however,  all  men,  we  think,  will  asrree  that 
no  farther  doty  woaM  be  Imposed  on  the 
part  of  the  person  complying  with  the  re- 
quest unless  the  law  Imposed  a  farther  duty. 

Before  passing  from  tills  subject,  we  de- 
sire to  add  that  the  authortUea  are  to  tbe  ef- 
fect that,  where  the  duty  to  maintain  gates 
or  fences  Is  not  Imposed  by  law  nor  assumed 
by  contract,  the  tellore  to  maintain  or  keep 
In  repair  gateR,  cattle  guards,  or  fences  vol- 
untarily constructed  at  private  crossings 
for  Vbe  convrailence  of  landownors  -does  not 
oonstltnte  actionable  negligence.  OMcago,  B. 
I.  &-P.  By.  V.  Woodworth,  1  Ind.  Tecr.  20. 
36  S.  W.  238;  Crary  v.  Chicago.  M.  ft  St.  P. 
By.  Co.,  18  S.  D.  237.  100  N.  W.  18;  Martin 
V.  Chicago,  B.  ft  Q.  By.  Co.,  16  Wyo.  48B,  88 
I^c.  1026;  I>avl8  Bros.  &  Burke  v.  Le  Flore, 
28  OkL  729, 110  Pac.  782 ;  Beesley  v.  New  Or- 
leans, etc..  By.  OOm  01  Miss.  298,  46  South. 
804;  Georgia  S.  ft  F.  By.  Co.  v.  Wlsenbaker, 
113  Oa.  (KM,  88  S.  B.  966.  In  Orary  v.  Chica- 
go, H.  ft  St  P.  I^.  Co.,  supra.  It  Is  held: 

"If  the  railroad  company  was  not  required  by 
law  to  fence  Its  right  of  way,  it  is  not  bound 
to  oonstmct  or  maintain  any  such  fence,  and 
the  fact  that  It  did  constnict  a  fence  does  not 
estop  it  from  showing  that  the  law  did  not 
require  the  same,  and  that  the  platetitf  ♦  •  • 
had  no  right  to  assume  that  the  company  would 
maintain  tbe  fenoe  in  good  r^air." 

In  Georgia,  eto..  Go.  v.  Wlsenbaker,  Bupsa, 
It  is  held: 


"There  is  no  law  in  this  state  requiring  a 
I'allroad  company  to  fence  its  right  of  way.  It 
follows  tbat  there  can  be  no  liability  for  fallbig 
to  keep  in  proper  repa^  a  fence  which  it  bae 
erected  at  particular  points  on  its  right  of  way. 
Hence,  when  on  the  trial  of  an  action  institut- 
ed to  recover  damages  for  killing  cattle  it  is 
admitted  by  tbe  ptalntiS  'that  tiie  agents  of  the 
railroad  company  in  charge  of  the  train  exer- 
cised all  reasonable  diligence  to  prevent  the 
killiag,'  no  recovery  can  be  had. 

"FailuTe  to  keep  a  fence  in  such  condition 
as  will  preveot  eattle  from  going  upon  its 
right  of  way  does  not  subject  a  railroad  com- 
pany to  the  payment  «t  damages  for  killing  cat* 
tie  thereon  by  the  operation  ct  Its  trains,  un- 
less sadi  Ulfing  was  ne^igcnUy  done." 

Upon  principle  neither  of  tbe  foregoing 
cases  is  distinguishable  from  the  case  at 
bar  in  so  far  as  the  wing  fences  are  concern- 
ed. So  far  as  the  gates  are  concerned,  how- 
ever, as  we  have  seen,  the  law  does  Impose  a 
continuing  duty,  but  such  Is  not  the  case  re- 
specting tbe  wing  fences. 

Both  upon  reason  and  authority  we  are  of 
the  opinion  that  defendant's  contention  that 
no  duty  was  Imposed  upon  the  defendant  ei- 
ther by  law  or  contract  to  maintain  and 
keep  In  repair  the  wing  fences  should  pre- 
vail. 

The  next  proposition,  namely,  that  In  no 
event  Is  defendant  liable  upon  any  one  of  the 
four  causes  of  action  that  were  assigned  to' 
the  plaintiff  by  his  two  sons  and  by  the  two 
neighbors,  is  so  clearly  related  to  the  propo- 
sition we  have  Just  discussed  tbat  we  prefer 
to  consider  that  at  this  point. 

[3-8]  As  we  understand  plaintiff's  x!onn8eI, 
they  contend  that  the  defendant  is  libble 
upon  the  theory  that  tbe  horses  Included  in 
the  four  assigned  causes  of  action  were  all 
rightfully  in  plaintiff's  pasture  at  the  time 
of  the  accident,  and  that  the  defendant  Is 
liable  for  the  reason  that  in  constructing 
the  wing  fences  It,  In  legal  effect,  covenanted 
to  maintain  and  to  keep  thera  In  good  repair 
for  all  time,  and  that  such  a  covenant  is  in  the 
nature  of  a  covenant  "running  with  the  land." 
By  referring  to  the  statement  of  facts  It  will 
be  seen  that  no  written  agreement  or  deed 
containing  any  covenant  was  produced. 
WhUe  It  Is  true  that  plaintiff  undertook  to 
prove  the  contents  of  the  written  option 
agreement  to  purchase  the  right  of  way  by 
the  Central  FaciOc  Bailroad  Company,  yet 
in  view  that  It  was  shown  that  the  option 
agreement  was  subsequently  merged  Into  a 
deed  in  which  the  right  of  way  was  conveyed 
by  plaintiff,  the  district  court  at  the  trial 
correctly  held  tbat  plaintiff  could  rely  upon 
the  option  agreement  only  for  the  purpose  of 
showing  a  consid^atlon  for  the  putting  In  of 
the  new  crossing  and  the  wing  fences.  In 
view  that  the  defendant  voluntarily  did  that 
at  the  request  of  the  plalutlff,  we  cannot 
see  how  consideration  Is  material.  The 
court's  ruling,  however,  conforms  to  the  doc- 
trine that,  where  a  written  antecedent  con- 
tract to  convey  real  property  Is  merged  Into 
a  deed,  the  grantor  ordinarily  must  rely  on 
the  covenants  oontalmd  in  the  .deed  and  can- 
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not  predicate  a  rlgbt  of  action  upon  the  an- 
tecedent contract  Sarlngs  &  Trust  Co.  v. 
Stoutt,  86  Utah,  210,  102  Pac.  S65.  Plaintiff 
must  therefore  fall  back  upon  the  alleged  oral 
agreement  to  conatroct  and  maintain  the 
wing  fences.  We  have  already  shown  that 
there  was  no  express  agreement  to  that  ef- 
fect, and  that,  although  the  defendant  did 
Toluntarily  construct  the  wing  fences,  no 
agreement  to  maintain  and  keep  them  In  re- 
pair can  be  Implied  frcon  the  latter  fact. 
We  have  also  shown  that  the  law  does  not 
impose  the  duty  on  the  defradant  to  maintain 
the  wing  fences  and  to  keep  them  In  repair. 
If  It  be  assumed,  however,  that  the  grant- 
ing of  the  request  of  the  plaintiff  to  construct 
the  wing  fences  by  the  defendant  constitut- 
ed an  oral  covenant  or  agreement  to  main- 
tain them  and  to  ke^  them  In  repair,  yet 
such  an  agreement  could  not  redound  to  the 
t>en^t  of  the  owners  of  the  horses  Included 
in  the  four  assigned  causes  at  action,  for 
the  reason  tiiat  such  an  oral  agreement  or 
covenant  111  limited  to  the  landowner  for  the 
reason  that  it  does  not  run  with  the  land. 
In  this  case,  however,  the  owners  Included 
within  the  four  assigned  causes  of  actloa  in 
nq  event  had  any  interest  in  plalntifTs  land. 
They  merely  pastured  thdr  horses  on  his 
land  and  paid  blm  therefor  the  amount  stip- 
ulated tor  pasturage.  Tliat  a  parol  agree- 
ment in  no  event  runs  with  the  land  is  the 
effect  of  the  authorities.  Kentucky,  etc..  By. 
Co.  V.  Kenney,  82  Ky.  164;  Pltzner  v.  Shln- 
nlck.  41  Wis.  6T6;  Osborne  v.  Kimball.  41 
Kan.  18T,  21  Pac.  163.  In  the  case  first  above 
cited  it  is  said : 

"It  is  very  clear  that  a  parol  agreement  to 
maintain  fences  does  not  run  with  the  land,  but 
affects  only  the  parties  to  the  agreement." 

In  the  case  of  Pltzner  v.  ShlnnlA,  supra, 
while  the  court  withholds  its  decision  upon 
the  question  of  whether  a  parol  agre^nent  to 
maintain  fences  is  good  as  between  the  pai^ 
ties,  yet  it  does  hold  that  such  an  agreement 
"vrtll  not  bind  grantees  or  lessees  who  have 
not  recognized  or  acted  upon  It"  Indeed,  we 
know  of  no  case  which  holds  that  a  parol 
agreement  to  maintain  fences  rnns  with  the 
land.  True,  counsel  for  plaintiff  cite  and  rely 
on  Toledo,  etc.,  Ry.  Co.  v.  Burgan,  9  Ind.  App. 
604,  37  N.  E.  31,  Nelson  v.  Wilson,  157  Iowa, 
80, 137  N.  W.  1048,  Miller  v.  Chicago,  etc.,  Ry. 
Co.,  66  Iowa,  546,  24  N.  W.  36,  Slglln  v.  Coos 
Bay  Co.,  35  Or.  70,  66  Pac.  1011.  78  Am.  8t 
Bep.  463,  and  Congdon  v.  Central  Vt.  By.  Co., 
56  Vt  300,  48  Am.  Bep.  793,  as  holding  that 
parol  agreements  to  construct  and  maintain 
fences  by  railway  companies,  or  by  adjoining 
landowners,  are  binding.  A  mere  enrsoT7 
reading  of  the  foregoing  cases  will  disclose, 
however,  that  the  deolsions  are  based  upon 
the  fact  that  the  statute  imposed  the  duty  to 
construct  and  maintain  the  particular  fence 
In  question  Iii  those  cases,  although  the  agree- 
ments between  the  parties  were  referred  to. 
For  example,  from  the  case  dted  frmn  Indi* 
ana,  T(ded(^  eta,  Ry.  Oo.  r.  Bargan,  and  tnm 


the  one  dted  from  Iowa,  Nelson  v.  WTlsoo,  it 
Is  quite  clear  that  the  doty  to  construct  and 
maintain  the  fences  there  in  question  ^as  im- 
posed by  statute,  and  as  to  the  agreements 
set  forth  in  the  complaints  in  those  cases,  as 
the  Iowa  court  (quoting  from  tlie  case  of 
Ivlns  v.  Ackerson,  38  N.  J.  Law,  220)  says: 
"It  [the  contract]  does  not  create  any  new  du- 
ty, nor  does  It  impose  any  new  burden."  The 
statements  in  the  Indiana  case  Just  referred 
to  are  to  the  same  effect  Such  is  likewise 
the  effect  of  the  other  cases  cited  by  plaln- 
tifTs  counsel,  although  not  so  clearly  express- 
ed. It  is  quite  clear,  even  from  plalntUTs 
cases,  that  the  duty  to  construct  and  main- 
tain fences,  unless  Imposed  either  by  statute 
or  by  written  agreement,  does  not  run  with 
the  land,  and  Is  not  enforceable  by  nor  tor 
the  beneBt  of  strangers  to  the  contract.  It 
is  therefore  quite  clear  from  the  cases  last 
dted  that  they  do  not  sustain  a  recovery 
onder  the  andi^mted  tacts  erf  the  case  at  bar. 
In  view,  therefore,  that  the  defendant  enter- 
ed into  DO  covenant  or  agreement  to  maintain 
and  keep  in  repair  the  vrlng  ffflices  of  whidi 
the  owners  of  the  horses  included  in  the  four 
assigned  causes  at  action  could  avail  them- 
selves, and  tor  the  reason  that  the  law  im- 
posed no  audi  duty  upon  it  no  recovery  can 
be  had  for  the  horaes  included  in  those  caus- 
es of  action.  Plaintiffs  rights  as  to  those 
horses  are  precisely  the  same  as  are  the 
rights  of  the  ownen  thereof,  and  in  view  that 
they  could  not  recover  lu  Independent  actions 
Idalntlff  cannot  recover. 

[7, 1]  Counsel  for  defendant  however,  insist 
that,  although  both  of  the  foregoing  proposl- 
tions  were  dedded  in  favor  of  the  plaintiff, 
yet  he  cannot  recover  in  this  action  for  the 
reason  that  he  was  guilty  ot  ctaitributory 
n^ligence  as  a  matter  ct  law.  l%ere  la  no 
conflict  In  the  evident,  and  this  question 
must  be  determined  upon  the  evidence  pro- 
duced by  plaintiff.  While  it  is  true,  and  this 
court  has  so  held  in  cases  too  numerous  to 
dte  here,  that  the  question  of  contributory 
negligence  on  the  part  ot  tbB  plaintiff,  like 
that  of  original  negligence  on  the  part  of  the 
defendant,  Is  ordinarily  a  questicm  of  fact  for 
the  Jury,  and  can  only  in  rare  Instanoee  be 
disposed  of  as  a  question  oC  law,  yet  it  Is  also 
true  that  this  ooart.  in  common  with  other 
courts,  has  also  very  frequently  held  that, 
where  the  evidence  is  undiluted  and  Is  not 
conflicting,  and  ii  such  that  reasonable  nm 
may  not  deduce  otHiflictiug  Inferences  thae- 
from  or  arrive  at  different  oonduslons,  thai 
the  question  of  oeceaslty  is  purely  <Hie  of  law 
to  be  determined  by  the  court  Under  the 
drcumstances  last  above  stated  courts  may 
not  lei^timattiy  reftue  to  dladtarge  the  duty 
the  law  Imposes  and  permit  the  Jury  to  And 
neglig^ce  where  there  Is  no  evidence  either 
direct  or  IntereiUlal  authorizing  such  a  find- 
ing or  to  refuse  to  find  negligence  where  the 
evidoice  of  negligence  is  clear,  undisputed, 
and  does  not  admit  of  conflicting  InferMces 
or  dednctlMiB.  It,  no  doubt,  la  the  law,  and 
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we  so  hcAA,  that  the  mere  f&ct  that  a  railroad 
company  fails  to  comply  with  lbs  statutory 
duty  to  fence  Its  right  of  way  where  Its  track 
passes  through  the  land  of  others,  or  In  case 
It  has  cmuplied  with  that  duty,  bnt  falls  to 
maintain  Its  fences  or  to  keep  them  in  repair, 
It  does  not  ctmstltute  cc«itrlbutory  negligence 
on  the  part  of  the  owner  to  turn  his  live  stock 
Into  his  fields  adjacent  to  the  railroad  merely 
because  he  knows  that  the  railroad  company 
has  failed  In  its  duty  either  In  constructing 
or  in  keeping  the  right  of  way  fence  In  repair. 
The  same  doctrine  ai^Ues  to  gates  at  private 
crossings  where  the  statute  requires  the  rail- 
road company  to  construct  them  for  the  use 
of  such  owner.  If  such  were  not  the  law, 
railroad  companies  could  disregard  their 
statutory  duty  with  Impunity,  and  the  land- 
owner would  be  guilty  of  nmtrlbutory  neg- 
ligence by  merely  using  his  land.  This  would 
prevent  the  landowner  frwn  making  use  of 
his  own  property.  Such  a  law  would  do  vio- 
lence to  every  principle  of  Justice  and  right 
The  cases  to  that  eCTect  are  numerous,  some 
of  which  are  dted  by  plaintiff's  counsel.  We 
shall  not  pause  here  to  refer  to  them.  As 
stated  In  the  beginning  of  this  <^lnlon,  how- 
ever, this  case  Is  exceptional,  and  If  it  were 
permitted  to  be  governed  by  the  general  rule 
Just  stated,  justice  and  right  would  also  be 
defeated.  The  evidence  Is  clear  and  without 
dispute  that  the  plaintiff,  as  well  as  all  of  the 
owners  of  the  horses  Included  in  the  four  as- 
signed causes  of  action,  was  thoroughly  fa- 
miliar with  the  condition  of  the  wing  fence 
for  several  months  before  the  occurrence  of 
the  accident  Indeed,  the  plaintiff  and  his 
two  sons  admitted  that  they  knew  that,  if  the 
horses  that  were  kept  in  tlie  pasture  should 
get  through  the  gates  leading  into  the  sub- 
way, they  would  pass  over  the  prostrate  wing 
fence,  and  thus  go  onto  the  right  of  way  and 
railroad  track  of  the  defendant.  They  were 
also  Informed  by  defendant's  section  foreman, 
as  we  have  seen,  that  It  was  not  his  business 
to  repair  the  wing  fence.  Moreover,  no  one 
had  ever  seen  the  defendant's  employes  re- 
pair the  fence,  and  hence  there  was  nothing 
fronn  which  plaintiff  or  his  sons,  or  his  two 
neighbors,  who  were  familiar  with  the  facts 
respecting  the  wing  fence,  could  in^er  that  the 
defendant  would  repair  the  wing  fence.  In 
the  face  of  all  these  facts  plaintiff  and  his 
sons  were  willing  to  take  the  chance  of  injury 
to  their  horses  rather  than  go  to  what 
seems  to  be  rather  small  trouble  or  expense 
in  re^rectlng  the  one  wing  of  the  fence  that 
was  washed  down  by  the  high  water  as  here- 
inbefore stated.  It  has  also  frequently  been 
held  that  the  doctrine  of  contributory  negli- 
gence may  be  applied  where,  under  i)eeullar 
drcnmstances  as  in  this  case,  live  stock  Is  In- 
jured or  killed  by  pas^ng  trains,  and  where 
It  is  not  injured  or  killed  through  the  negli- 
gence of  the  trainmen.  In  reversing  the  Judg- 
ment in  a  case  cited  by  plaintiff's  counsel, 
namely.  Nelson  v.  WUson,  167  Iowa,  80,  137 
ii.  W.  1048,  the  Supreme  Court  of  Iowa  f- 


manded  the  case  with  directions  to  apply  thQ 
general  principles  of  contributory  n^llgence. 
To  the  same  effect  are  the  cases  of  Jones  v. 
Sheboygan,  etc.,  By.  Ck>.,  42  Wis.  306;  Curry 
T.  Chicago,  etc.,  Ry.  Co.,  43  Wis.  665 ;  Terry 
V.  New  York,  ete.,  Ry.  Co.,  22  Barb.  <N.  Y.) 
574;  Sandusky,  etc..  By.  Co.  v.  Sloan,  27  Ohio 
St  341.  The  case  of  Terry  v.  New  York,  etc., 
Ry.  Co.,  supra.  Is,  In  its  facts,  very  much  like 
the  case  at  bar.  In  that  case  a  small  gap  or 
opening  was  burned  in  a  right  of  way  fence. 
The  owner  of  the  animal,  notwithstanding 
that  he  was  fully  cognizant  of  the  burned  gap 
or  opening  lu  the  fence,  which  easily  could 
have  been  closed,  and  thus  prevented  Injury 
to  his  horse,  nevertheless  took  the  chance, 
and  when  his  horse  passed  through  the  burn- 
ed gap  onto  the  railroad  track  and  was  killed 
sued  to  recover  Its  value.  In  that  case,  as 
in  this,  the  law  imx>osed  no  duty  on  the  com- 
pany to  construct  the  fence;  yet  It  had  vol- 
untarily done  so.  Fire,  however,  destroyed 
a  small  portion  of  the  fence  and  caused  a  gap 
or  opening  through  which  plalntlfTs  horse 
passed  onto  the  railroad  track  as  before  stat- 
ed. In  view  that  that  case  so  clearly  resem- 
bles the  one  at  bar,  we  take  the  liberty  of 
quoting  somewhat  copiously  from  the  court's 
opinion.   The  conrt  said: 

"Although  the  defendants  might  have  been 
liable  to  pay  the  owner  the  damages  for  burn- 
ing the  fence,  they  were  under  no  legal  obliga- 
tion to  repair  it;  nor  had  the  owner  a  right 
to  neglect  or  abandon  the  rest  of  his  property, 
and  charge  the  defendants  fi>r  all  the  damages 
he  might  sustain  by  reason  of  such  n^ect  or 
abandoDment,  until  the  fence  was  repaired,  any 
more  than  the  owner  of  a  store  filled  with  val- 
uable goods,  which  happened  to  have  a  door  or 
window  destroyed  by  the  carelcasneas  of  his 
ne^hbor,  might  neglect  and  abandon  his  goods 
and  suffer  them  to  remain  in  the  store  in  the 
usual  manner,  and  charge  his  neighbor  for  all 
the  goods  which  might  have  been  taken  or  lost 
before  he  repaired  the  store.  Still  the  affirma- 
tive of  the  proposition  is  understood  to  be,  in 
substance,  identical  with  that  insisted  upon  by 
the  appellant's  counsel,  on  the  argument  of  this 
appeal. 

"But  a  full  and  fatal  answer  to  the  plaia- 

tiFa  action,  in  whatever  aspect  it  may  be  pre- 
sented. Is  the  carelessness  on  hin  part,  as  proved 
by  himself.  It  appeared  by  the  testimony  of 
hu  own  witnesses  that  be  suffered  hia  mare  to 
rmi  in  a  small  pasture  adjoining  the  railroad, 
and  between  which  and  the  railroad  there  had 
been  np  fence  since  the  latter  part  of  the  sum- 
mer preceding,  mitil  the  day  she  was  killed  on 
.the  railroad,  which  was  the  8th  of  December. 
This  is  the  case  as  made  out  by  the  plaintiff, 
without  showing  any  legal  reason  or  excuse  for 
permitting  his  mare  to  run  at  large,  as  she  did, 
or  to  run  on  the  defendants*  railroad,  and  with- 
out pretending  that  the  defendants,  their  i^eots 
or  servants,  mtentionally,  willfully,  or  Imow- 
ingly  ran  their  engine  against  the  mare.  It  is 
believed  that  no  reported  case  can  be  found 
giving  a  plaintiff  any  encouragement  for  main- 
taining an  action  under  such  circumstances." 

It  must  also  be  remembered  that  under 
our  statute  (Comp.  Laws  1907.  |  406x1),  the 
doty  to  keep  the  gates  in  the  right  of  way 
fence  closed  was  cast  on  the  plaintiff,  and 
not  on  the  defendant;  the  latter  being  the 
case  in  many  Jurisdictions. 

In  Beid  t.  Bailroad,  89  Utah.  017,  lis 
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Pac.  1009,  we  had  occadon  to  call  attention 
to  the  foregoing  statute.  Mr.  Justice  Mc- 
Carty,  after  Quoting  tbe  statnte,  In  the 
course  of  the  opinion  in  that  case  said: 

"Under  tUa  atatnte.  If  tbe  cow  entered  xtpon 
the  ri^t  of  way  tikrongh  the  open  gate,  ap- 
pellant cannot  be  held  liable  for  her  loss;  there 
being  no  evidence  of  negligence  on  the  part  of 
trainmen  at  the  time  she  was  killed." 

That  case,  In  effect,  coven  the  case  at 

bar. 

In  the  following  cases  It  Is  held  that  un- 
der statutes  like  oars  the  duty  to  keep  the 
gates  closed  at  private  crossings  is  cast  on 
the  landowner:  Pennsylvania  Co.  v.  Spauld- 
ing,  112  Ind.  47,  13  N.  B.  268;  Adams  v. 
Atdiison,  T.  &  S.  F.  Ry.  Co..  46  Kan.  161,  26 
Pac  439;  Harrington  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  71  Mo.  384;  Binlcker  v.  Hannibal, 
etc,  By.  Co.,  83  Mo.  660.  In  the  last  two 
cases  cited  it  is  held  that,  where  the  law  im- 
poses tbe  daty  on  the  landowner  to  keep  tbe 
gates  at  private  crossings  closed,  ,the  rail- 
road company  Is  not  liable  for  stock  killed 
which  come  on  tbe  right  of  way  through 
gates  that  were  opened  or  were  left  open  by 
third  persons  without  the  consent  of  the 
railroad  company,  and  where  sudi  stock 
were  not  killed  through  the  negligence  of  the 
trainmen.  Snch  is  necessarily  the  effect  of 
the  holding  In  Reld  v.  Railroad,  supra. 

[1]  Under  the  peeoliar  fiicts  and  drcmn- 
stances  of  Oils  case,  all  of  which  are  with- 
oat  conflict  m  .dispute,  we  are  of  the  opinion 
that  both  the  plaintiff  and  tbe  owners  of  the 
horses  included  In  the  four  asdgned  causes 
of  action  cannot  recover,  npon  the  ground  of 
having  been  gtdlty  of  contributory  n^li- 
gence. 

[10]  It  Is,  however,  farther  contended  by 
defendant's  counsel  that  plaintiff  cannot  re- 
cover In  this  action  for  the  reason  that,  al- 
though It  be  conceded  that  defendant,  was 
guilty  of  negligence  in  falling  to  keep  the 
wing  fence  In  repair,  yet  such  negligence 
was  not  the  proximate  cause  of  tbe  killing  of 
Ae  horses  In  question.  It  seems  that  un- 
der tba  rule  laid  down  by  this  court  In  the 
case  of  sugar  v.  Railroad,  32  Utah,  330,  90 
Pac.  745,  11  It  R.  A.  (N.  S.)  738,  125  Am. 
St.  Rep.  867,  the  contention  Is  well  founded. 
It  requires  no  argument  to  show  that,  if 
plaintiff  had  kept  the  gates  In  the  right  of- 
way  fences  closed,  as  It  was  his  duty  to  do, 
all  the  horses  would  have  been  safe,  and  tbe 
itcddent  could  not  have  hB[^>ened.  If,  there- 
fore, some  hnmen  agency  opened  the  gate 
and  left  it  open,  as  plaintlfTs  son  testifled 
must  have  been  the  case.  It  was  the  act  of 
such  third  person  or  agency  that  made  it 
possible  for  the  horses  to  get  ont  of  the 
pasture  and  for  the  accident  to  happen  as 
it  did.  Without  the  act  of  such  agency  in 
leaving  the  gate  open  the  condition  of  the 
wing  fence  was  of  no  consequence.  So  long 
as  the  gate  remained  closed  there  was  no 
danger.  In  view  that  the  law  did  not  im- 
pose tbe  duty  np<m  tbe  defendant  eUher  to 


maintain  or  to^  keep  In  repair  the  wing 
fence,  nor  to  keep  the  crossing  gates  dosed, 
this  case,  in  principle,  is  the  same  as  thoo^ 
the  horses  had  gotten  onto  the  right  of  way 
and  onto  the  railroad  track  throu^  a  gate 
which  was  left  open  either  by  the  plaintiff 
or  by  some  one  else  without  def^dant's 
fault  or  consent  In  no  event,  therefore, 
can  it  be  said  that  the  condition  of  the 
right  of  way  fences  was  the  prozlmattt 
cause  of  the  killing  of  the  horses.  Let  it  be 
remembered  that.  If  the  defendant  had  given 
the  plaintiff  a  private  crosstng  without 
gates  in  the  right  of  way  fence,  the  case 
would  be  different  That  was  not  done, 
however.  Gates  were  put  in  by  the  def«id- 
ant  and  were  always  maintained  In  good 
working  condition.  While,  no  doubt,  plain- 
tiff could  have  left  the  gates,  or  any  one  of 
them,  open  with  Impunity  at  any  time  bo 
long  as  the  wing  fences  were  In  good  condl- 
tion,  yet  if  be  1^  them  open  when  the  wmg 
fences  were  not  In  good  condition  or  were 
entirely  down,  as  was  the  case  in  this  in< 
stance,  he  did  so  at  his  peril. 

Counsel  In  their  briefs  have  discussed  the 
question  of  ratlflcatlon  npon  the  theory  that, 
when  defendant  put  in  the  gates  and  wing 
fences  at  the  new  crossing.  It  by  that  act 
ratified  all  that  was  said  to  tbe  man  in  the 
ofBce.  It  is  elementary  that  no  ratlflcatlon 
takes  place  except  where  the  alleged  act 
which  is  said  to  have  been  ratified  Is  based 
upon  full  knowledge  of  the  material  facts. 
As  already  pointed  out,  there  Is  not  a  scin- 
tilla of  evidence  In  this  record  of  what  was 
communicated  to  defendant's  employd  or 
agent  who  ordered  the  gates  and  wing  fenc- 
es put  In.  For  other  reasons,  however, 
which  It  Is  not  necessaiy  to  discuss,  tbe 
doctrine  of  ratification  has  uo  application  to 
this  case. 

What  we  have  already  said  also  disposes 
of  the  exceptions  to  the  Instructions  given, 
and  also  to  those  that  were  refused. 

In  closing  we  defdre  to  state  that  we  bare 
devoted  so  mocb  time  and  space  to  the  dl»* 
cussIoQ  of  the  qnestiona  involved  In  this 
case  for  three  reasons:  (1)  Because  the  case 
presented  questions  that  were  peculiar  In 
their  nattiVe  and  effect;  (2)  because,  undn' 
our  statute.  In  case  a  judgment  Is  revised, 
and  the  cause  is  remanded  f6r  a  new  trial, 
we  are  required  to  decide  all  material  ques- 
tions prramted  the  record;  and  (3)  be- 
cause, under  oar  Constitution,  we  are  re- 
quired to  state  the  reasons  npon  wblcb  we 
base  our  decisions. 

It  follows  from  what  has  heea  s^d  tlat 
the  Judgment  should  be,  and  It  accordingly 
Is,  reversed;  and  the  cause  is  remanded  to 
the  district  court  ot  Weber  countr.  with 
dlrectkns  to  grant  i  new  trial;  defendant 
to  reoover  costs  on  appeal. 

Mccarty,  corfman,  thubman,  an& 

GIDfiON,  JJ.,  concur. 
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In  ro  THOUBOT'S  ESTATE.   (No.  3161.) 
(Baptem«  Oont  of  UtBli.  A^  19. 

1.  Taxation  ^=^9S  —  Situs— DETEBurwATiON. 

The  fiction  of  law  that  all  intangible  prop- 
erty is  presumed  to  have  Ht  litus  ftt  the  doau- 
eile  of  tbe  owner  must  gire  war,  In  the  face  of 
contrary  facts. 

2.  Taxation  —  Pbopbbtt  Subject  — 

SlTOS. 

Under  Gomp.  Iawb  1»0T,  tt  2001.  £SOfi. 
   X  2677,  as  to 


2906.  2616.  2516,  2946,  2Q18, 
ing  and  collecting  taxes,  property  of  estate  of 
nonresident  testator,  while  in  the  hands  of  a 
resident  executor  having  absolate  and  exclnsive 
control,  is  withfai  Jarisdiotion  at  the  state  for 
pnrposea  of  taxation,  at  leart  daring  time  of  ad- 
ministration. 

3.  Taxation  «=>4— Right  of  Statu  to  Tax. 

The  right  of  the  authorities  of  one  state 
to  tax  property  in  its  jnrisdiction  snhjeot  to  tax- 
ation does  Bot  depend  on  the  action  of  the  tax- 
ing power  of  any  other  state. 

4.  Taxation  ®=i=>345  —  Pbopebtt  of  Estatb— 
To  Whou  Assessable. 

That  the  property  of  a  nonresident  testator 
was  assessed  to  the  estate,  and  not  to  tbe  execu- 
tor, is  immaterial,  where  executor  had  notice  of 
assessment  and  made  no  objection,  other  than 
that  property  was  not  subject  to  taxation,  in 
view  of  Oomp.  L<aws  1907.  {  2613.  mabifig  it 
the  duty  of  toe  district  court  to  require  tbe  ex- 
ecutor to  my  all  taxes  due  from  the  estate,  and 
section  8986,  providing  that  before  any  decree 
of  distribution  is  made  the  conrt  most  be  satis- 
fied that  all  state,  county,  and  municipal  taxes 
IwUy  levied  upon  pwsonal  property  &  the  es- 
tate have  been  fully  paid. 

Appeal  from  District  Court,  Salt  Lake 
County ;  Geo.  G.  Armstrong,  Judge. 

Petition  by  Salt  Lake  Cotmty  for  an  order 
directing  E.  B.  Wicks,  executor  of  the  wlU 
of  Peter  Thourot,  deceased,  to  pay  certain 
taxes  assessed  against  tbe  estate.  PetltioD 
dismissed,  and  the  Connty  appeals.  Havers- 
ed,  with  directions. 

Bi^it  B.  Porter,  of  Salt  Lake  City,  for  ap- 
p^nt  Hard  ft  Hvrd,  at  Salt  Lain  Gl^. 
tor  respondent 

6IDG0N,  3.  Peter  Thonrot  died  testate 
at  Jarbrldge,  state  of  Nerada,  6a  January 
28,  191&.  He  was  at  tiiat  date,  end  for  a 
number  of  years  prior  thereto  had  been,  a 
resident  of  tiiat  atate.  At  no  time  did  he 
reside  within  the  state  of  Utah.  On  April  2, 
1915,  bis  will  was  admitted  to  probate  in 
Bait  Lake  county,  this  state.  B.  B.  Wicks 
was  appointed  ezeeiitor.  The  will  was  ex- 
ecuted In  Salt  Lake  eoonty  m  Jamwry  19, 
1908.  and  had  remained  oontlnnonsly  in  the 
the  poBBOBslon  of  said  Wicks  In  Salt  Lake 
oomty  from  the  date  of  Its  acecntlon.  Mr. 
Wicks  was  named  as  exeentor  by  titie  terms 
of  tbe  will,  without  bond.  It  appears  that 
the  testator  left  a  smtil  estate  la  Nerada, 
bnt  ttuaee  Is  nothing  In  iOie  record  to  indicate 
that  the  wUl  was  ever  admitted  to  probate  in 
tiiat  st«te.  Tbe  proceedings  her^  dierefore. 
are  not  anclUary. 

An  Inventory  and  appraisement  was  filed 
with  the  clerk  of  the  district  court  of  Salt 


Lake  county  on  September  30,  1915,  showing 
personal  property  belonging  to  the  estate  In 
the  sum  of  $21,844.87,  all  of  which  proptt^ 
consisted  either  of  money  on  deposit  In  a 
Salt  Lake  Olty  bank  in  the  name  of  the  tes- 
tator or  of  certificates  of  deposit  issued  by  a 
Salt  I4ike  01)7  bank,  ez»ept  the  sum  of 
¥1,200,  wfaldi  was  evidenced  by  two  notes  se- 
cured by  mortgages  on  real  property  In  Salt 
lake  ecnoty.  It  also  appears  that  the  testa- 
tor, in  or  about  the  year  1907,  deposited  cer- 
tain moneys  In  the  McOomIck  bank  at  Salt 
Lake  Olty,  to  be  loaned  on  real  estate  mort- 
gages In  Salt  Lake  county,  and  that  the  said 
moneys  were  iso  loaned  for  a  munber  of 
years  and  mortgages  taken  in  tbe  name  of  the 
deceased.  It  also  appears  that  the  inoneys 
so  deposited  were  subject  to  check  whenevor 
Mr.  Wicks  desired  to  make  a  loan,  and  that 
the  checks  were  signed,  "Peter  Thourot,  by 
B.  A.  Wicks,  Agent;"  that  Mr.  Wicks  would 
make  the  loans  and  take  mortgage  securities 
without  communicating  vrtth  the  testator.  It 
further  appears  that  Thourot  notified  Wicks 
later  to  make  no  more  loans,  but,  as  rapidly 
as  could  be  done,  to  collect  In  money  already 
loaned  and  place  the  same  in  the  bank  In 
such  form  as  to  enable  blm  (Thourot)  to 
withdraw  the  money  whenever  he  should  re- 
quire It  for  the  purpose  of  develc^lng  certain 
mining  claims  owned  by  him  In  Nevada; 
that  accordingly  Mr.  Wicks  did  collect  in  all 
of  the  loans,  except  the  two  notes  for  $1,200, 
above  referred  to,  and  secured  by  mortgages 
as  aforesaid.  It  also  appears  from  the  tes- 
timony of  Mr.  Wicks  that,  when  any  money 
was  collected,  he  would  obtain  a  certificate 
otf  deposit  fHHU  a  local  bank  In  his  own 
name  t<xt  the  amount,  drawing  interest  pay- 
able every  three  or  six  months,  and  would  in- 
dwse  such  certlflcatee,  "Payable  to  the  or- 
der ot  Pet«  Thourot,"  sign  bis  name  to  the 
indorsement,  and  place  the  certificates  in  his 
safe,  and  that  he  ctrntixtued  to  nenew  such 
certificates  from  time  to  time  until  the  deatb 
of  Thourot. 

After  the  executor  had  been  appointed,  tbe 
assessor  of  Salt  Lake  county  assessed  the 
property  in  the  l^ands  of  the  executor  for 
(^ty,  county,  and  state  taxes  for  the  year 
1916.  Such  taxes  were  not  paid,  and  on 
Mar  oh  22,  1916,  durli^  the  administration  of 
the  estate,  Salt  I^ake  county  filed  Its  petition, 
asking  for  an  ofder  from  the  district  court 
to  direct  the  executor  to  pay  the  amount  of 
taxes  so  assessed  af^lnst  the  property  of 
the  estate.  Upon  a  hearing  the  court  entered 
Judgment  dismissing  the  petition,  and  or- 
dered the  assessment  made  by  the  assessor  of 
Salt  Lake  county  to  be  set  aside.  From  that 
order  or  judgment  the  county  appeals. 

The  provisions  of  the  statutes  of  Utah, 
so  -far  as  material,  respecting  the  authority 
for  assessing  and  collecting  taxes,  are  as  fol- 
lows: 

Comp.  Laws  1907.  8  2506:  "All  taxable  prop- 
erty must  be  assessed  at  its  full  cash  vnlne." 
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Section  ^15:  "All  tazsble  propert;  matt  be 
asBessed  in  the  connty,  ci^,  town,  or  district  in 
whfdi  it  is  sitaated." 

Section  2605:  "The  term  'property'  indndes 
moneyB.  credits,  bonds,  stocks,  franchises,  and 
all  other  matters  and  things,  real,  personaJ  and 
mixed,  capable  of  private  ownership.   •   *   • " 

Section  2501:  "All  property  in  this  state,  not 
exempt  under  the  laws  of  the  United  StatM,  or 
under  the  constitution  of  this  state,  shall  be 
taxed.  •  • 

Section  2618:  TTbe  district  court  mast  require 
every  administrator  or  executor  to  pay  out  of 
the  funds  of  the  estate  all  taxes  doe  from  such 
estate.  •  • 

Section  2516:  "The  assenor  must,  before  the 
first  Monday  of  May  of  each  year,  ascertain  the 
names  of  aU  taxable  inhabitants,  and  all  prop- 
erty in  the  county  subject  to  taxation,  except 
Buct)  as  ia  required  to  be  assessed,  by  the  state 
board  of  equalisation,  and  must  assess  such 
property  to  the  person  by  whom  it  i»  owned  or 
claimed,  or  in  whose  posseBsion  or  control  it 
was  at  12  o'clock  m.  of  the  second  day  of  Jan- 
uary next  preceding,  and  its  value  on  that  date." 

Section  2529:  *^e  undistributed  or  unparti- 
tioned  property  of  deceased  persons  may  be  as- 
sessed to  their  heirs,  guardians,  executors,  or 
administrators,  or  any  •  •  •  of  them.  •  •  •  " 

Section  2677:  "No  asseBsment  or  act  relating 
to  assessment  or  collection  of  taxes  is  illegal  on 
account  of  infonnality  or  because  the  same  was 
not  completed  witliiu  the  time  required  by  law." 

Section  2545:  "Any  property  discovered  by 
the  assessor  to  have  escaped  assessment  may  be 
assessed  at  any  time,  and  when  so  assessed  shall 
bs  reported  by  Uie  assesBor  to  the  auditor,  and 
the  auditor  uiall  charge  the  county  treasurer 
with  the  taxes  on  such  property,  and  the  treas- 
urer shall  give  notice  to  the  party  assessed  there- 
with." 

Respondent  contends  that  under  the  facta 
stated  (and  there  Is  no  dispute  as  to  the 
facta  appearing  In  the  record)  the  property 
belonging  to  the  estate  is  not  taxable  In  Salt 
Lake  county;  that  the  property  consists  of 
Intangible  assets,  and  has  not,  and  cannot 
hare,  a  situs,  except  the  domicile  of  the  own- 
er, and  therefore  cannot  be  taxed  In  this 
state,  but  can  only  be  taxed  at  the  home  of 
tbe  testator  In  the  state  of  Nevada.  On  the 
other  band,  it  is  the  coQt»itlon  of  appellant 
that  under  the  facts  stated,  the  property  had 
acquired  in  this  state  what  Is  designated  by 
tbe  authorities  as  a  "business  sltui^' ;  that  It 
was  located  here;  that  It  was  under  the 
control  of  a  resident  agent,  and  had  been 
left  here  originally  for  the  purpose  of  Invest- 
ment, and  had  been  so  Invested  by  such 
agent,  and  that,  notwithstanding  the  testa- 
tor had  notified  his  agent  to  collect  In  the 
loans,  so  that  the  testator  might  withdraw  the 
money  from  this  state  more  readily  at  any 
time  his  interests  required.  In  fact  such  with- 
drawal bad  never  been  made;  that  the  situs 
as  established  by  the  contract  made  with  the 
agent  in  1907  had  never  been  changed ;  that 
the  property  was  wholly  located  within  this 
state  and  was  protected  by  the  laws  of  this 
state;  that  there  is  no  claim  or  intimation 
that  It  had  ever  been  assessed  at  the  d(HnI- 
dle  of  the  testator,  either  in  the  year  1915 
or  any  other  time. 

We  do  not  feel  called  upon  to  determine 
whether,  under  the  facts  as  shown  by  the 
record,  the  property  belonglnf  to  the  estate 


was  subject  to  taxation  under  the  laws  <jt 
this  state  by  reason  of  It  having  acquired 
sudi  a  "btislneBS  situ^'  here  as  to  authorise 
the  taxing  power  of  this  state  to  levy  and 
collect  taxes  against  It,  as  In  oar  Judgment 
the  ooDcluslon  <mC  the  district  court  must  be 
reversed  on  other  grounds. 

As  will  be  seen,  If  the  property  In  question 
lielonged  to  a  re^dent  of  this  state,  under 
the  provisions  of  onr  statutes  it  would  be 
subject  to.  taxatiw.  The  term  "property," 
as  defined  by  the  statute.  Includes  not  only 
mcoiey,  but  credits,  etc.  While  tbe  mort- 
gagee, under  the  Constitution  of  this  state, 
would  not  be  subject  to  tax.  the  remaining 
part  of  the  estate  undoubtedly  would  be. 
But,  as  Indicated,  we  do  not  express  an 
lon  as  to  whether,  under  the  facta,  the  prop- 
erty In  question  here  was  located  in  this 
state,  so  as  to  make  It  subject  to  taxation. 

The  executor  was  app<^ted  on  April  2, 
1916.  From  that  date  on,  and  prior  thereto 
during  that  entire  year,  the  assets  of  the 
Mtate  had  been  In  his  possession  and  under 
his  control,  ^e  Inventory  of  the  estate  fil- 
ed on  September  30th  of  that  year  shows 
that  the  assets  were  still  In  his  possession. 
The  property  nevBr  was.  In  any  sense,  la  tbe 
hands  of  a  foreign  administration.  On  the 
contrary,  it  specifically  appears  from  the 
record  that  on  October  1,  1915,  a  partial  de- 
cree of  dlstribntlm  was  made,  distributing 
the  estate  direct  to  the  sole  beneficiary  under 
the  will  of  the  deceased,  who  was  then  a  res- 
ident of  the  state  ct  New  Ymrk. 

In  ^e  case  of  Taylor,  Adm'r,  v,  St.  Louis 
County  Court,  47  Mo.  694,  it  appears  that  the 
deceased  was,  at  his  death,  a  resident  of  II- 
linola,  and  am<mg  his  assets  were  certain 
bonds  Issued  by  the  Masonic  Hall  Associa- 
tion of  St  Louis,  Mo.;  that  after  the  appoint- 
ment of  the  administrator  in  Illinois  ancil- 
lary letters  of  administration  were  issued 
by  tbe  St.  Louis  county  court,  and  the  bonds 
In  question  were  transmitted  from  Illinois 
to  tbe  administrator  in  St  Louis  for  the 
purpose  of  administration.  Hie  bonds  were 
taxed  In  the  hands  of  the  ancillary  admin- 
istrator, and  he  sued  out  a  writ  of  certiorari 
to  review  the  iffoceedings  of  tbe  St  Louis 
county  court  In  making  tbe  assessment ;  that 
from  an  order  of  the  circuit  court  setting 
aside  the  assessmmt  the  state  of  Missouri 
appealed.  The  statutes  of  Missouri  mule  no 
special  mentioa  ot  the  particular  Uad  of 
property  Involved,  but  provided  that  taxes 
shall  be  levied  "<»i  aU  property,  real  and 
personal,"  etc.  The  Supreme  Court  of  Mis- 
souri, In  answering  a  contention  similar  to 
ttie  <Hie  made  by  respondeat  her^  In  tbe 
opinion  in  the  case  above  cited,  says : 

"AdminiBtratlon  of  so  much  of  the  estate  ot 
a  nonresident  as  is  found  within  our  Juriadie- 
tiOD  is  ancillary,  in  that  it  becomes  the  duty  ol 
the  administrator  to  transmit  to  the  repreoeota- 
tive  of  the  estate  of  the  domicile  any  balance 
remaining  after  fall  administration.  Yet,  so  far 
as  local  creditors  and  local  distributees  are  oo»- 
cemed,  the  administration  is  complete.  Until 
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aach  balance  be  transmitted,  the  local  adminis- 
trator has  full  possession  of  all  the  property, 
and  the  foreign  administrator  had  no  right  to 
intermeddle.  In  no  sense  can  it  be  said  to  be 
in  the  possession  4^  the  foreign  administrator, 
and  it  does  not  matter  whether  or  not  it  may 
have  been  transmitted,  or  rather  the  evidence 
and  representation  of  it,  in  the  shape  of  bonds 
and  notes,  from  such  administrator  to  the  local 
one.  When  transmitted  for  the  purpose  of  ad- 
mimstratton,  it  l^ecomes  a  local  estate,  it  comes 
within  the  jurisdiction  of  the  tribunals  of  the 
domicile  of  the  local  administrator,  it  seeks  the 
protection  of  its  laws  and  the  enforcing  process 
of  its  courts,  and  until  the  closing  up  of  the  lo- 
cal administration  it  can  have  no  othw  aitus." 

See  Gommonwealth  t.  Gftmdea,  142  Ky. 
365,  134  S.  W.  914. 

[1,  2]  It  Is  trae  that  by  fiction  of  law  all 
intangible  property  la  presumed  to  have  Its 
sltnfl  at  tlie  domicile  of  the  owner,  bnt  tbat 
Action  must  give  way,  nnder  all  the  antbor- 
iUes,  In  the  face  of  contrary  fkcts.  Tbe  prop- 
erty In  question  in  this  cam  was  at  least 
within  the  jurisdiction  of  tbls  state  during 
the  time  of  the  administration.  The  execu- 
tor here  had  the  exclusive  and  abA>lnte  con- 
trol of  It,  and  It  was  not  irabject  to  the  or- 
ders and  direction  of  any  fordgn  adminis- 
tration, if  one  existed.  The  courts  of  this 
state  recognized  that  by  directing  the  ex- 
ecutor to  pay  to  the  sole  beneficiary  practi- 
cally the  entire  estate  at  the  date  of  the  par- 
tial distribution  on  October  1,  191S. 

[J]  The  fact  that  this  property  was  or 
was  not  assessed  at  the  domicile  of  the  tes- 
tator Is  Immaterial,  aa  the  right  of  the  au- 
thorities of  one  state  to  tax  property  in  Its 
Jurisdiction  subject  to  taxation  cannot,  and 
does  not,  depend  on  the  action  of  the  taxing 
power  of  any  other  state.  Taylor,  Adm'r, 
T.  St.  Louis  County  Court,  supra;  Blackstone 
v.  Miller,  1S8  U.  S.  18»,  28  Sup.  Ct  277,  47 
L.  Ed.  439. 

[4]  Some  objection  Is  made  to  the  method 
of  the  assessment;  that  Is,  that  the  property 
wa«  assessed  to  the  estate  of  Peter  Thourot 
and  not  to  the  executor  or  the  beneficiary 
under  the  will.  By  Comp.  Laws  1907,  § 
2ei3>  It  Is  made  the  duty  of  the  district 
court  to  require  the  executor  or  administra- 
tor to  pay  all  taxes  due  from  the  estate.  By 
section  3956,  it  la  provided  tbat  before  any 
decree  of  distribution  Is  made  the  court  must 
be  satisfied  by  the  oath  of  the  execator  or 
administrator  tbat  all  state,  county,  and  mu- 
nicipal taxes  legally  levied  upon  personal 
property  of  the  estate  have  been  fully  paid. 
That  the  executor  had  notice  of  the  assess- 
ment made  against  this  property  Is  admitted. 
That  the  aid  of  the  court  was  invoked  to 
enforce  the  payrnent  is  the  very  object  of 
these  proceedli^  How,  then,  can  the  exec- 
utor complain  as  to  the  method  of  making  the 
levy?  In  what  way  is  he  Injured?  The  very 
object  at  assessug  property  in  the  name  of 
real  ovner  is  that  the  owner  may  have 
notice  that  an  assessment  has  been  levied 
against  his  property.  Hiat  tbe  executor  was 


advised  of  the  axsessment  Is  not  In.  diqnite. 
He  contested  Its  paymoit,  not  on  that  ground, 
but  on  tbe  ground  that  the  prapertj  was  not 
subject  to  taxation  in  this  state.  Th&t  con- 
tention cannot  pzeralL 

The  Judgmoit  is  revexaed,  irlth  directions 
to  the  district  oonrt  ot  Salt  Lake  county  to 
enter  an  order  directing  tlie  executor  to 
pay  swdi  amount  ot  tax  as  was  due  on  the 
assessment  for  the  year  1915.  Costs  to  be 
paid  out  of  the  funds  of  the  estate. 

FRIOE,  C-  J.,  and  McCABTT,  CX)RFHAN, 
and  THUBMAN,  3  J.,  ctmcar. 


MINNEAPOLIS  THRESHING  MACH.  CX>. 
V.  FOX  et  aL   (No.  3140.) 
(Supreme  Court  of  Utah.   April  19,  1918.) 

APFKAX  AND  BbBOB  «=»S45(1)— APPBAZr-Otin 
— SUBPENBION. 

Under  Comp.  Laws  1807,  8  3301.  providing 
that  an  appeal  may  only  be  taken  within  d 
months  from  entry  of  Judgment  and  section 
3329,  prohibitiiur  tne  extenmon  of  time  within 
which  en  appeal  may  be  taken,  the  serving  and 
filing  of  a  motion  for  new  trial  paraaant  to  ex- 
tension granted  by  trial  court  more  than  6 
months  after  tbe  entry  of  the  judgment  is  of 
no  etfect  io  far  as  mspendlng  the  time  within 
whidt  JudffnMut  becomes  final  for  purpose  ot  ap- 
peaL^ 

Appeal  from  District  Court,  Salt  Lake 
County;  F.  O.  Loofbourow,  Judge. 

Action  by  the  Minneapolis  Threshing  Ma- 
chine Compauy  against  Jesse  W.  Fox  and 
others.  From  a  Judgment  against  defendants 
they  appeal.   Appeal  dismissed. 

Ben  Schnaoa,  of  ^It  lAke  City,  for  appel- 
lants. Wedgwood.  Irvin  &  Tlrarman,  of  Salt 
Lake  Ctty,  for  reqKXideDt. 

FRIGK,  O.  J.  The  defoidants  have  appeal- 
ed from  a  Judgment  entered  against  them  by 
the  district  court  of  Sttlt  Lake  coonty.  Tbe 
plaintiff  has  Interposed  a  motion  to  dismiss 
the  appeal.  The  motion  is  based  on  several 
grounds,  but  for  the  reasons  hereinafter  ap- 
pearing, we  shall  consider  the  first  ground 
only,  namely,  that  the  appeal  was  not  taken 
within  tbe  time  required  by  onr  statute,  and 
for  that  reason  this  court  la  without  Jarls- 
dlctlon  to  hear  tbe  ai^>eal. 

The  record  filed  In  this  court  shows  that 
the  Judgment  against  tbe  defendants  was  du- 
ly entered  on  January  15,  1916,  and  that  no> 
tlce  of  the  entry  of  Judgment  was  served  on 
defendants'  counsel  tbe  same  day ;  that  no 
motlcm  for  a  new  trial  was  served  and  filed 
until  the  31st  day  of  July,  1916,  or  6  mtmths 
and  16  days  after  the  entry  ot  Judgment: 
that  the  notice  of  appeal  was  served  and  filed 
Jnne  1,  1917,  and  tbe  appeal  was  perfected 
on  the  6th  day  of  that  month.  The  record 
also  shows  tbat  the  district  Judge  from  time 


'Brmigli  V.  Hi^ril,  S  UUb,  917,  23  Pac  673:  An- 
derson T.  Haltbnsvn,  etc.,  Co.,  30  Utah,  81.  83  Fao 
560 ;  Pelt      Cook,  SI  TTUb,  S».  87  Pac.  10B2. 
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to  time  granted  the  defendants  extensions 
of  time  wtthln  which  to  serve  and  file  their 
motion  for  a  new  trial,  and  that  the  last 
extension  granted  expired  on  the  Slst  day  of 
Joly,  1916,  the  day  on  which  the  motion  for 
a  new  trial  was  served  and  filed. 

PlalntlfTs  counsel  Insists  that,  inasmuch 
as,  under  our  statnte  (Oomp.  Laws  i907,  S 
3301),  an  appeal  may  only  "be  taken  within 
six  months  from  the  entry  of  the  Judgment," 
and  that  section  332d  profalMta  the  extension 
of  the  time  within  which  an  appeal  may  be 
taken,  the  serving  and  flUng  of  a  motion  for 
a  new  trial  more  than  6  months  after  the 
entry  of  Judgment  Is  of  no  force  or  effect. 
The  Territorial  Supreme  Court  of  Utah,  In 
Brough  V.  Mlghell,  H  Utah.  317,  28  Pac.  673, 
held  that  the  time  within  whlcii  an  appeal 
must  he  taken  cannot  be  extended,  and  this 
court,  in  Anderson  t.  Halthusen,  etc.,  Co., 
30  Utah,  31,  83  Pac.  560,  held  that  the  time 
for  appeal  may  not  be  extended  by  stlpnla- 
Uon.  In  Pelt  v.  Cook,  31  Utah,  299,  87  Pac. 
1092,  this  court  also  held  that  an  applicatira 
to  file  a  motion  for  a  new  trial  upon  the 
ground  of  excusable  neglect  must,  under  sec- 
tion 3005,  be  made  within  6  months  after 
entry  ot  judgment  or  it  comes  too  late.  Upim 
the  other  hand.  It  has  frequently  been  held 
by  this  court,  and  such  has  become  the  set- 
tled practice,  that  the  district  court  or  the 
district  judge  may  grant  extensions  of  time 
within  which  to  serve  and  file  a^  motion  for 
a  new  trial,  provided  the  application  for  such 
an  extension  of  time  Is  made  before  the  time 
provided  by  COmp.  Laws  1907,  S  3292,  has  ex- 
pired, or.  In  case  farther  extenslwis  are  giv- 
en, that  the  new  application  Is  made  before 
the  time  mentioned  in  the  preceding  exten- 
sion has  expired.  Where  such  extensions 
have  been  granted  and  the  motion  for  a  new 
trial  was  regularly  served  and  filed  within 
the  time  granted,  this  court  has  very  fre< 
qaently  held  that  the  serving  and  filing  of  the 
motion  for  a  nenv  trial,  for  the  purposes  of  ap- 
peal,  prevents  the  judgment  becoming  flnal 
until  the  motion  for  a  new  trial  Is  denied. 
In  other  words,  the  serving  and  filing  of  a 
motion  for  a  new  trial,  if  dwe  as  before 
stated,  'sospends  the  time  within  which  a 
judgment  becomes  final  for  the  purposes  of 
appeal.  The  question  now  presented,  how- 
ever, namely,  whether  a  motion  for  a  new 
trial  may  be  served  and  filed  after  the  6 
months  have  expired  within  which  a  judg- 
ment becomes  final  and  the  appeal  must  be 
taken  under  section  8301,  has  never  been  pre- 
sented for  decision.  That,  however,  te  the 
question  we  must  now  decide. 

As  already  pointed  out,  the  time  within 
which  an  appeal  may  be  tak«i  Is  jurisdiction- 
al, and  may  not  be  extended  by  agreement 
or  otherwise,  nie  only  means  by  which  the 
time  within  which  a  judgment  becomes  final 
for  the  purposes  of  an  appeal  may  be  sus- 
pended is  by  gening  and  filing  a  motion  for 
a  new  trial  as  before  stated.  The  question, 
therafore.  Is,  whra  must  sudk  a  motiw  be 


served  and  filed  in  order  to  have  the  effect 
of  extending  the  time  for  appeal  V  Can  that 
be  done  within  any  time  that  the  district 
court,  or  a  judge  thereof,  may  fix?  May  the 
court,  or  Judge,  extend  the  time  to  file  a  mo- 
tion for  a  new  trial  indefinitely,  or  is  thero 
a  limit  beyond  which  the  time  may  not  be  ex- 
tended? If  there  fs  no  limit,  then  the  dis- 
trict court,  or  the  judge,  has  power  to  extend 
the  time  so  that  an  aK>eal  need  not  be  per- 
fected for  years  after  the  judgment  is  en- 
tered. Tme,  the  district  court,  after  the 
motion  for  a  new  trial  is  filed  and  pending, 
may  withhold  dedslm,  and  thus  may  Uke* 
wise  retard  an  appeal.  If  the  district  court, 
however,  unreftsoniUrty  withholds  a  decision 
upon  a  motion  duly  filed,  the  parties  to  the 
action  are  not  without  remedy.  Either  partr 
may,  by  writ  of  mandate,  require  the  court 
to  act  and  to  dispose  of  the  motion  one  way 
or  another.  Such  may  also  be  done  where  the 
motion  for  a  new  trial  is  served  and  filed. 
When  a  motion  la  filed  the  adverse  party  may 
at  any  time  serve  notice  on  the  party  filing 
the  motion,  and  may  thus  force  an  early 
hearing  on  the  motion,  and  may  have  it  dis- 
posed of  within  a  reasonahle  time  at  least 
If,  however,  the  district  court  or  the  Judge 
may  extend  the  time  In  which  to  move  for  a 
new  trial  Indefinitely,  then  there  is  absolute- 
ly no  remedy.  While  we  concede  that  neither 
the  several  sections  of  the  statute  to  which 
we  have  referred  nor  the  declslcms  which  we 
have  cited  are  decisive  of  the  question  here 
discussed  (nor  have  we  cited  them  for  that 
purpose),  yet  when  the  statuteii  and  tlie  de- 
cisitms  of  this  court  are  considered  togetho", 
as  they  must  be,  we  are  clearly  Justified  in 
concluding  that  in  order  to  prevent  a  judg- 
ment from  becoming  final  the  party  intending 
td  appeal  must  serve  and  file  his  motion  for 
a  new  trial  before  the  expiration  of  the  6 
months  within  which  an  appeal  must  be  tak< 
en.  It  the  motion  la  filed  before  the  6  months 
have  expired,  the  time  for  appeal  is  suspend- 
ed for  the  sole  reason  that  the  finality  of  the 
Judgment  is  su^ended.  It  is  suspended, 
however,  only  for  the  reason  that  the  aggriev- 
ed party,  by  a  motion  which  Is  sanctioned  by 
law,  and  which  Is  part  of  the  record  before 
the  judgment  has  become  final,  has  asked 
that  the  finality  may  be  suspended  until  bis 
moti<m  can  be  heard  and  determin^.  When, 
therefore,  such  a  motion  is  filed  before  the 
time  for  appeal  has  expired  as  provided  by 
section  3301,  the  time  within  which  to  appeal 
is  suspended  by  operation  of  law.  If,  how- 
ever, the  district  court,  or  the  Judge,  may  ex- 
tend the  time  for  filing  a  motion  tot  a  new 
trial,  then  he  may  extend  the  time  within 
which  an  appeal  may  be  taken  Indefinitely 
and  without  any  cause  or  reason  therefor 
whatever.  The  finality  of  the  judgment  may 
thus  be  suspended  through  the  mere  caprice, 
whim,  or  generosity  of  the  district  Judge. 
Moreover,  if  It  may  thus  be  extended  beyond 
the  6  months,  then  we  know  of  no  legal  limit 
beyond  which  It  may  not  be  so  extnuled.  A 
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district  Judge  wonld  thai  have  the  power  to 
aminl  section  S301  and  extend  tbe  time  for 
appeal  almost  wltlioat  llmtt  Bncb  a  holding 
Is  clearly  and  manifestly  opposed  to  tbe  due 
admffnlstratlott  ofi  law  and  jnsticft  This 
court,  therefore,  should  not  encourage  a  prac- 
tice which  would  be  productive  of  soch  re- 
sults, unless  no  other  avenue  of  escape  la 
open  to  It  To  require  the  aggrieved  pertr 
to  serve  and  file  bis  motion  for  a  new  trial 
before  the  Judgment  becomes  final  by  lapse 
of  time  can  woric  no  bardtdi^  on  blm  or  to 
any  one.  To  permit  tbe  district  court  or 
Judge  to  extend  the  time  wiOiln  whUSk  to 
file  a  motion  for  a  new  trial  up  to,  but  not 
beyond,  the  time  within  which  an  appeal 
most  be  taken  Is  not  only  In  oonaoBance 
with  reason  and  common  sense,  but  It  harmo- 
nizes and  gives  fall  force  and  effect  to  our 
statutes  and  to  the  former  dedslms  of  this 
court. 

We  remark  that  while  in  this  oplnlim  we 
hare  used  tbe  term  "motion  for  a  new  trial" 
instead  of  tbe  statutory  term  "notice  of  mo- 
tion for  a  new  trial,"  we  did  so  for  conven- 
ience merely,  and  not  for  the  purpose  of 
making  any  distinction  between  tbe  two 
terms. 

We  are  of  tbe  opinion,  therefore,  that  In 
order  to  suspend  the  time  within  which  an 
appeal  most  be  taken  the  party,  intending  to 
file  a  motion  for  a  new  trial  must  serve  and 
file  tbe  same  before  the  expiration  of  tbe 
e  months  mentioned  in  section  3301,  and  that 
neither  the  district  court  nor  tbe  Judge  there- 
of has  the  power  or  authority  to  grant  an  ex- 
tension of  time  beyond  the  6-month  period 
aforesaid.  Tbe  motion  for  a  new  trial  In  this 
case,  not  having  been  filed  within  such  period 
of  time,  was  Impotent  to  arrest  the  flnaUty 
of  the  Judgment,  and  hence  the  appeal  In  this 
case  was  not  taken  within  the  time  provided 
by  onr  statnte 

The  motion  to  dismiss  tbe  appeal  should 
therefore  be,  and  it  accordingly  is,  granted, 
and  tbe  appeal  Is  dismissed,  at  tbe  defend- 
ants' GoatK 

UcGAIKrY.  CORFMAN,  and  GIDEON,  JJ., 
concur.  TIEORMAN,  J.,  being  disqualifled, 
did  not  partictoate  In  tin  dhq>oaitlon  of  this 
appeal. 


HraiBIOD  T.  CHUBOH.  Bfayot.   (No.  3212.) 

(Supreme  Court  of  Utah.   April  20,  1918.) 

1.  MumciPAZ.  COBPOR&TIOHS  4e»183(4)— Of- 
noEBs— JlNcuuum  in  Sai.ut— Rssiqnation 

AND  RbAPPOINTMENT. 
In  the  absence  of  proMbltlve  statute,  a  city 
marshal,  having  resigned  on  l^e  day  preceding 
tbe  effective  date  of  a  raise  in  salary,  was  eligi- 
ble to  reappointment  on  the  next  day,  especial- 
ly in  view  of  Laws  1911,  c.  126,  and  Laws  1917, 
c,  44,  amending  Comp.  Laws  1907,  |  225  pro- 
hibiting increase  of  salary  during  term  of  city 
officer,  BO  as  to  limit  each  section  to  elective  of- 
fioen. 


2.  MvHicxPAi.  OoBPOBiinoNB  ^»146  —  Cm 
Maoshai/— Voui  or  Bond. 

Bond  of  city  marshal  conditioned  on  bis 
performing  well,  truly,  and  justly  all  tbe  duties 
of  his  offico  was  not  defective  for  ftilure  to 
be  eonditioBed,  in  wovAs  of  Laws  1911,  c  126, 
I  215,'!  An  "paymoit  of  all  moneys  aoctndinf 
to  law  and  ordinances." 

3.  MUNICIPAI,  COBPOBATIONS  (8=^145  —  CiTT 
MABHHAt— APPBOVAL  OF  BOND. 

Where  city  marshal  filed  a  bond,  the  mayor 
and  couBcU's  failure  to  disapprove  or  reject 
the  bond,  or  raise  any  questitm  as  to  its  suffi- 
ciency, and  their  permitting  him  to  perform  tbe 
duties  of  office,  were  sufficient  evidence  of  ac- 
ceptance and  approval  of  tbe  bend. 

4.  MmnOtPAL  OOHPORATIONS  •s»168(2>— CXTT 
MAKBHAi^Da  Facto  Omciw. 

Mere  fact  that  city  marshal's  bond  bad  ex- 
pired did  not  forfeit  his  ri^ht  to  tbe  office  where 
ne  was  permitted  to  continue  to  act,  and  was 
tberefora  a  de  facto  officsr  at  leut,  and  wtitled 
to  co^ipensatiim,  especially  since  the  city  au- 
thorities could  at  any  time  on  notice  have  re- 
qunred  a  bond.i 

5.  MusiciPAL  CoBPOBATioNs  •=»183(S)— Cm 

MABSHAIi—RElfOVAI.. 
Assuming  a  city  marshal  was  rightfully 
holding  the  office,  the  attempt  by  the  mayor  to 
remove  him  without  tbe  concurrence  of  tbe 
council  was  wholly  ineffectual,  in  view  of  Comp. 
Laws  1907,  8  21S,  as  amended  by  Laws  1911, 
c.  125,  requiring  tbe  concurrence  of  the  coundL 

6.  Mdniczpai.  0>BFOBATXONB  «»149<4)— Ap- 
FoiNTivB  Omcnoa—l^NinB  or  Oftioe. 

In  view  of  Comp.  Laws  1907,  S  215,  as 
amended  by  I/awa  1911,  c.  125,  awwfntlvo  offi- 
cers in  dtles  of  tbe  third  class  hold  their  re- 
spective offices  antil  their  snocessors  are  ap- 
pointed and  qualified. 

7.  Municipal  Gobpoieations  «=»149(4^— Ap- 
pointive Opficbbs— Tenube  or  Oftice. 

Even  in  the  absence  of  statute,  municipal 
officers  hold  over  until  their  successors  are 
elected  and  Qualified,  and  until  such  time  are 
entitled  to  the  compensation  attached  to  the  of- 
fice.* 

Original  proceeding  in  mandamus  by  Gus 
J.  Henriod  acainst  Major  Cbnrdi.  as  mayor 
of  Eureka  City.  Writ  Issued. 

Barnes  A  Iverson,  of  Salt  Lake  City,  tor 
plaintiff.  Rawlins,  Ray  &  Rawlins,  of  Salt 
Lake  City,  tor  defeWtant 

THTTRMAN,  J.  Tbe  petition  of  plaintiff. 
In  substance.  Shows:  That  plaintiff  on  tbe 
6th  dor  of  August,  1917,  was  duly  appointed 
to  tbe  office  of  city  maralial  of  Eureka  City, 
Juab  county,  by  the  mayor  thereof;  that  said 
appointment  was  duly  confirmed  by  the  city 
coradl  of  eoid  dly ;  that  plolnttfl  daly.qiiall< 
fled  taldDg  the  oatti  oi  ofllee  and  glvtatg 
bond ;  that  said  appointment  was  made  to 
fill  a  vaconey  In  sold  offloe^  and  that  plain- 
tiff has  ever  since  oontlDued  to  act  ob  sncb 
offlon  and  la  now  falflUlng  tbe  datiee  there- 
of; that  defendant  on  tbe  18th  day  of  Feb- 
ruary, 1918,  was  and  now  la  tbe  duly  elected, 
qualified,  and  acting  mayor  of  said  city; 
that  w  the  Ist  day  of  February.  Ii918,  defend* 


>Pfltanoa  v.  Beawni.  «  uuh,  SW,  lU  Pu.  Sn.  H 

L.  R.  A.  (N.  S.)  H9,  Ana.  Cas.  lUSB,  040. 
*Pratt  v.  Swan,  16  Utah,  4S3,  52  Psc.  1002. 
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mnt,  as  mayor  of  said  city*  presaited  to  the 
then  cit7  coundl  of  said  city  the  name  of  one 
Minor  Peterson  for  appointmoit  as  said  mar^ 
sbal;  tlkat  said  dty  council  refosedt  and  ever 
since  has  contlnned  to  refuse,  to  confirm  said 
appointment,  and  no  oUier  appointment  to 
said  office  bas  beea  made  otiier  than  the  ap- 
polntmwt  of  plaintiff  aforesaid;  that  plaln- 
tlfl  continued  to  perform  the  duties  at  such 
office  during  the  month  of  February,  1918, 
and  at  all  times  since  bis  app<^tment;  that 
at  the  time  of  his  appointment  the  salary 
of  said  office  was  and  la  now  ¥135  per  month ; 
thnt  plaintiff  received  said  amount  per  month 
as  salary  from  the  date  of  his  said  appoint- 
ment down  to  and  Including  the  Ist  day  of 
February.  1918;  that  on  the  1st  day  of 
March,  1918,  the  city  recorder  of  said  city 
Issued  and  delivered  to  plaintiff  a  dty  war- 
rant for  $135  In  payment  of  his  services  for 
the  month  of  February  next  preceding;  that 
said  warrant  was  made  payable  to  the  order 
of  plaintiff,  but  under  a  city  ordinance  of 
said  dty  the  defendant,  as  mayor,  is  required 
to  countersign  all  warrants  drawn  tm  the 
dty  treasurer;  that  under  said  ordinance  It 
was  the  duty  of  the  defendant,  as  mayor,  to 
countersign  said  warrant,  but  when  It  was 
presented  to  blm  for  bis  signature  he  wrong- 
fully, willfully,  and  without  just  cause  re- 
fused to  countersign  It  and  still  refuses;  that 
plaintiff  presented  said  warrant  to  the  dty 
treasurer  of  said  dty,  who  indorsed  thereon, 
"Payable  at  the  Eureka  Banking  Company, 
Eureka" ;  that  plalutlff  then  presented  said 
warrant  to  said  banking  company,  but  It  re- 
fused to  pay  the  same,  and  still  refuses,  be- 
cause It  was  not  countersigned  by  the  de- 
fendant as  mayor  or  at  all ;  that  plaintiff  Is 
stm  continuing  to  act  as  such  officer  and  per- 
form the  duties  thereof,  but  that  defendant 
refuses  to,  and  will  continue  to  reftise  to,  rec- 
ognize plaintiff  as  sufdi  officer,  and  refuses, 
and  will  continue  to  refuse,  to  countersign 
said  warrant,  or  any  warrant  that  may  be 
Issued  to  plaintiff  in  payment  of  his  salary 
as  sncb  officer;  that  i^Intlff  is  without 
remedy  in  the  premises  imless  by  interpo- 
sition of  this  court.  Plaintiff  prays  that  a 
writ  of  mandamus  Issue  against  said  defmd- 
ant  as  mayor  of  Eureka  City,  commanding 
him  to  countersign  said  warrant,  and  to 
recognize  plalntifl  as  dty  marsbal  ot  said 
dty,  and  for  mch  other  rdief  aa  waj  be  Just 

Said  application  was  filed  on  the  15th  day 
of  Harc^  1918»  and  an  altematlTe  writ  of 
mandamus  issued  thereon  commanding  the 
defendant,  as  mayor  of  said  Eureka  City,  to 
recognize  plaintiff  aa  said  d^  marshal  of 
said  dty,  and  conntersign  said  warrant,  as 
required  by  the  ordinances  of  said  dty,  for 
the  payment  of  idalnturs  salary  for  the 
month  of  February,  1018,  or  to  show  cause 
at  the  time  stated  In  said  wiU  why  be  has 
not  done  so. 

The  defendant  appeared  in  response  to  the 
writ,  and  filed  a  demurrer  to  the  petition,  al- 


leging as  gnonds  of  dannrrer  that  the  petir 
tion  doee  not  state  facts  aoffldait  to  coasti- 
tnte  a  cense  ct  action  or  to  sustain  an  alter- 
native writ  of  mandamos. 

It  was  thoeafter  stipulated  by  the  partlea, 
for  purposes  of  demnrrw,  that  the  following 
facts  should  be  considered  as  a  part  of  the 
petition:,  That  i^intlff  was  appointed  dty 
marshal  of  Ehireka  City  January  7,  1916,  at 
a  salary  of  |100  per  month;  that  (m  July 
27,  1917,  the  dty  council  ot  said  dty  paaaad 
an  ordinance  raising  the  salary  of  eUj  mar- 
shal to  $136  per  montb,  beooming  Elective 
the  4th  day  of  August  next  following;  that  <m 
August  3d  ^aintlfl  resigned  said  offloe,  add 
on  tile  same  day  was  hired  by  the  mayor  aa 
acting  marshal  irt  said  dty :  that  on  the  ath 
day  of  the  same  month  be  was  ^pointed 
such  marshal  to  fill  the  Taca»7  created  by 
his  own  resignation ;  that  undw  said  appcdi^ 
ment  of  August  6,  1917,  he  filed  his  bc»d  In 
the  sum  of  $2,600.  a  copy  of  wbldi  Is  attadied 
to  the  stipulation;  that  said  bond  has  new 
been  approved  by  the  mayor;  that  the  dty 
ordinances  of  Dur^  provide  that  before 
entering  upon  the  discharge  of  bis  duties  the 
marshal  shall  file  a  bond  with  the  dty  in  the 
sum  of  (2,600,  to  be  awroved  by  the  mayw; 
that  plalntifl  bas  filed  no  otlker  or  additional 
bond  than  the  tme  a  eopj  of  wiildk  la  at- 
tached to  the  stipulation;  that  on  tbe  4th 
day  of  February,  1918,  tiie  defudant,  as 
mayor,  gave  verbal  notice  to  the  plaintiff 
that  his  term  had  expired  as  dty  marshal, 
and  that  he  was  no  Itmger  to  be  leoognlaed 
or  receive  compensatlini  as  audi. 

[1]  Hie  right  ot  plaintiff  to  bold  the  office 
in  question,  p^orm  the  duties  and  enjoy 
the  anolnmenta  thereof,  prior  to  August  3, 
1917.  what  he  resigned,  is  not  made  an  Issue 
in  this  proceeding.  Wliether  or  not  defend- 
ant serlotiBly  questions  the  right  of  plaintiff 
to  resign  under  his  first  appointment,  when 
tbe  salary  was  only  (100  per  month,  and  ac- 
cept  an  aiH;»olntment  a  few  days  later,  when 
the  salary  had  been  increased  to  (136  per 
month,  is  not  at  all  dear.  There  is  a  veiled 
suggestion  in  the  brief  that  plaintiff  resigned 
for  the  purpose  of  Obtaining  the  increased 
salary,  but  tbet  Is  alL  The  point  was  not 
argued,  and  we  are  left  in  the  dark  as  to 
defendant's  attitude  respecting  that  question. 
It  is  admitted,  however,  that  plaintiff  had 
resigned  tbe  office  before  tbe  ordinance  In- 
creasing the  salary  went  into  effect  Tbat 
created  a  vacancy,  whldi  continued  until 
the  new  law  became  <n>erative,  when  the 
plaintiff  was  again  r^nilaiiy  appointed.  In 
the  absence  of  a  statute  prohibiting  such 
proceeding,  we  see  no  reason  why  the  plain- 
tiff was  not  just  ae  ellgibla  to  aKwintBent 
after  tbe  salary  was  Increased  ae  any  other- 
person  would  hare  been.  Thete  is,  however, 
no  statute  forbidding  It.  On  tbe  contrary, 
Comp.  Laws  Utah  1907,  8  225,  whWh  at  one 
ttme  pn^Uted  all  d^  officers  from  recdv^ 
lug  Increased  compensation  during  the  time 
for  which  such  officer  was  elected  or  apiwinc- 
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ed,  bus  Iteen  amended  by  later  statutes,  mak- 
ing aacfa  proTlsloDB  applicable  to  elective 
officers  only.  Sess.  laws  1911,  8  225,  at 
page  231,  and  Sess.  Laws  1917,  f  32S,  at  page 
12B. 

[2]  The  next  point  presented  by  appd- 
lant's  brief  Is  that  plaintiff  under  Us  second 
appointment,  or  the  app<rintnieiit  now  In  qnes- 
tloo,  filed  bis  bend  with  the  city  recorder, 
but  that  the  bond  was  never  an>roved  by  the 
mayor.  It  la  also  claimed  that  the  bond  so 
filed  was  defective  In  form  in  not  stating 
<nie  ot  the  conditions  required  by  law,  viz. 
"the  payment  of  all  moneys  received  by  ancli 
officer  according  to  law  and  the  ordinances 
of  such  dty."  Sess.  Laws  1911.  c.  126. 1  216. 
The  bond  filed  by  the  plaintiff  omitted  the 
words  above  quoted,  but  did  declare  as  a 
ccmdltlon  that  "the  said  Gus  J.  Henrlod  shall 
well*  truly,  and  Justly  perform  all  the  duties 
enjoined  upoa  him  by  virtue  of  his  office^" 

It  is  contended  by  plaintiff,  and  we  think 
with  reason,  that  while  the  words  used  In  the 
bond  are  not  exactly  the  words  of  the  stat- 
ute, yet,  in  substance,  they  cover  and  include 
all  that  the  statutes  require.  Certainly  if 
the  plaintiff  well,  truly,  and  faithfully  per- 
forms all  the  duties  enjoined  upon  him  by 
virtue  ot  hi^  af&ce,  he  would  pay  all  moneys 
received  by  him  under  the  law  and  the  ordi- 
nances, and  the  obligors  on  such  bond  could 
undoubtedly  be  held  for  any  default  of  the 
plaintiff  in  this  regard.  As  supporting  the 
proposition  that  a  substantial  compliance 
with  the  law  as  to  the  form  of  the  bond  is 
sufficient,  counsel  for  plaintiff  call  our  at- 
tention to  the  following  authorities:  Me- 
chem  on  Pub.  Officers,  |  2G8,  at  page  167: 
Throop  on  Pub.  Officers,  S  187.  at  pages  197. 
196;  Murfree  on  Official  Bmids,  i  38,  at  page 
28 ;  and  Dillon  on  Municipal  Corps.  (5th  Kd.) 
I  396,  at  pages  681-687.  These  antborltles 
are  In  point,  and,  in  the  Judgment  of  the 
court,  clearly  reflect  current  legal  c^lnloo 
upon  the  qnestitm  under  review.  See.  aliBO^ 
29  Cyc.  1452. 

[3]  The  objection  Is  also  made  by  defend- 
ant that  the  offidal  bond  filed  by  plaintiff 
was  not  approved  by  the  mayor.  It  is,  howev- 
er, conceded  that  it  was  filed  by  the  plain- 
tiff, and  that  ever  since  his  appolntmrat  be 
has  continued  to  perform  the  duties  of  the  of- 
fice. Furthermore,  as  suggested  by  plaintiff, 
it  does  not  appear  that  the  bond  was  re- 
jected or  disapproved,  or  that  any  objection 
was  made  to  It  either  by  the  mayor  or  city 
council.  The  circumstances  all  tend  to  show 
the  plaintiff  was  recognized  by  the  city  au- 
thorities, and  was  paid  his  monthly  salary 
In  the  sum  of  (135  per  month  from  the  date 
of  his  appointment  down  to  and  including 
the  month  ot  Jannary.  1918.  Under  these  cir- 
cumstances, the  approval  of  his  bond  might 
well  be  inferred.  Throop,  Pub.  Officers,  | 
184;  Pepper  v.  State,  22  Ind.  85  Am. 
Dec.  430;  Green  v.  Wardwell,  17  lU.  278,  63 
Am.  Dec.  366;  Bartlett  v.  Board,  69  HI.  364; 
Xonng  T.  Comm..  6  Bin.  (Pa.)  88;  29  Oyc. 


supra.  The  failure  to  disapprove  or  reject 
the  bond  or  raise  any  question  as  to  Its  suffi- 
ciency, together  with  the  fact  that  plaintiff 
was  permitted  to  perform  the  duties  of  the 
office,  and  was  recognized  as  marshal  of  the 
dty  during  all  the  time  mentioned,  ou^t  to 
be  snffldent  evidence  of  acceptance  and  ap- 
proval by  the  proper  antiiorlty. 

[4]  Neither  did  the  fact  that  the  bond  ex- 
pired December  SI,  1917,  Justify  the  assump- 
tion that  he  had  forfeited  his  rlgbt  to  tbe 
office  to  the  extent  at  least  of  relieving  tbe 
dty  of  the'  obligatimi  to  pay  fm*  his  serv- 
ices. Under  the  admitted  facts  of  this  case 
plaintiff  was  at  least  a  de  facto  officer,  if 
not  an  officer  de  Jure,  and  was  entitled  to  the 
compensation  authorized  by  the  ordinance. 
Peterson  v.  Benson,  86  Utah,  286,  and  cases 
cited  at  page  292,  112  Pac.  801,  32  L.  B.  A. 
(N.  S.)  949,  Ann.  Cas.  1913B,  640.  Besides 
this,  the  dty  authorities  could  at  any  time, 
on  proper  notice,  require  plaintiff  to  file  a 
new  bond,  if  the  one  first  iHed  for  any  rea- 
son Is  Insuffldeut. 

[B]  But  it  is  urged  by  defendant  that  on 
the  4th  day  of  February,  1918,  he  verbally 
notified  plaintiff  that  his  term  of  office  as 
city  marshal  had  expired;  that  he  was  no 
longer  to  be  recognized  as  such  or  as  such 
to  receive  compensation.  This  \b  one  of  the 
stipulated  facts.  Just  what  significance  it 
has  In  the  present  case  does  not  appear  In 
the  argument.  Neither  Is  It  manifest,  prima 
fade,  or  self-evident.  Comp.  Laws  1907,  S 
215,  as  amended  by  diapter  126,  Laws  Utah 
1911,  pp.  229,  230,  provides  that  in  dties  of 
the  third  class  appointive  officers  may  be  re- 
moved by  the  mayor  with  the  concurrence 
of  a  majority  of  the  dty  coondl.  or  by  the 
dty  council  with  the  concurroice  of  the 
mayor.  It  nowhere  appears  in  tbe  petltl<m 
of  plaintiff  or  the  additional  facts  stipulated 
that  the  dty  council  concurred  in  any  at- 
tMopted  removal  plaintiff  by  the  defmdant 
as  major.  Aasnmli^  that  plalidiff  was  rl^t- 
fuUy  holding  the  office,  the  attempt  by  the 
mayor  to  remove  him  without  tbe  concnr- 
rence  ot  the  coancU  was  abortive,  a  usdesa 
ceremony,  and  wholly  ineffectual. 

[1]  Finally,  St  Is  contended  by  defendant 
that  chapter  126,  Laws  Utah  1911.  p.  228, 
provides  that  tike  term  for  whldi  a  dty  mar* 
shal  In  a  dty  of  the  third  dass  may  be  ap- 
pointed extends  from  tbe  first  Kooday  in 
February  next  succeeding  any  municipal  Sec- 
tion for  a  period  oi  two  years,  unless  ronov- 
ed  for  cause.  Under  this  provision  it  is  ex- 
tended by  defendant  that  at  the  ead  at  the 
term  thus  spedfled  and  defined  plalutlfl  had 
no  right  to  hold  over  as  In  cases  where  the 
statute  provides  that  an  officer  may  hold  his 
office  during  the  term  for  which  he  Is  elect- 
ed or  appointed,  ftnd  "until  his  successor  is 
elected  and  qualified." 

Our  attention  is  called  to  the  fact  that  the 
same  section  213  above  referred  to  provides 
that  elective  officers  hoAA  tbeii  offices  during 
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the  term  for  wbldi  they  are  elected  and  un- 
til tbrtr  Buocenon  are  elected  and  QuaUfled. 
From  tbla  dIstinctloD  In  tbe  language  of 
the  Btatnte  concemlag  the  appolntiTe  and 
electlTe  offlcws  referred  to  In  the  section, 
It  la  argued  by  defendant  that  the  law  does 
not  oratemplate  that  tiie  jdty  manbal  In  a 
dty  of  the  third  &bbb  shall  hold  over  after 
Ms  term  of  office  expiree;  that  his  offidal 
funetiona  end  at  the  expiration  of  the  term 
fixed  by  law;  and  that  he  can  no  longer  per- 
form the  datlee  of  the  <Aee  or  eoioy  Its  emol- 
■moits.  Defendant  for  some  In^pUcable 
reas(ai  overlooks  the  &ct  that  the  sune  ses- 
sion of  the  Legislature  (tIz.  the  session  of 
1911),  which  amended  G(»np.  Iaws  Utah 
1907,  I  213,  relied  on  by  defendant,  by  the 
same  act  also  expressly  amended  sectloo 
216  of  tiie  Compiled  Laws  aforesaid,  and  re- 
tained In  said  flection  the  hold-over  clause  as 
^ned  to  these  officers.  In  othor  words. 
It  made  no  change  In  l^e  law  as  It  existed 
bef(we,  exc^  making  some  reference  to  cit- 
ies of  the  first  and  second  dasa.  Sees.  Laws 
Utah  1911, 1  215,  at  page  229.  Hence,  as  we 
understand  the  statnte  now  In  force,  ap- 
pointive officers  In  dtles  ot  the  third  daas 
hold  their  respective  offices  nnttl  their  adc- 
cessors  are  ^pointed  and  qnallfled. 

[7]  In  addition  to  this,  It  la  contended  by 
plalntUf  thai  it  is  a  general  role  ct  law 
that  an  Incumbent  of  a  pnbllc  office  will  hold 
over  after  his  term  oplres  ontll  his  sncees- 
Bor  18  elected  or  appdnted  and  qualified, 
evoi  though  there  Is  no  express  prcivMon  of 
law  to  tJiaX  effect  In  support  of  this  contra- 
tlon  many  authorities  are  referred  to.  2 
HcQullUn,  Mnn.  Corps.  |  487 ;  Bobb  r.  Carter, 
6B  Md.  321,  4  Atl.  282 ;  State  v.  Harrison,  113 
Ind.  434,  16  N.  B.  384,  8  Am.  St.  Sep.  663; 
23  Am.  ft  Eng.  Bn(!y.  U  (2d  Ed.)  412;  1  Dil- 
lon, Mnn.  Oorps.  (ttth  EdO  i  719;  Banker  v. 


Gouldsboro,  8lUalS8,atp.lM.16AtLe4a. 
In  Pratt  y.  Swan,  16  Utah,  488,  52  Pac.  1082, 
the  fourth  syllabva  reflects  the  oplnloi  of 
the  court  aa  to  this  particular  question,  and 
reads  as  follows:  "In  the  absoice  ot  any 
restricting  provlsioD  of  statute,  municipal 
<^cer8  hold  over  nntU  th^  laQeanora  are 
elected  and  qoallfled." 

So  that,  even  it  there  were  no  poaltlTft 
statate  anthoil^g  It,  the  general  isir  aeems 
to  be<tbat  sodi  offioua  are  oMiUled  to  oontln* 
ae  In  office,  perfoom  the  duties  thereof  and 
receive  the  compensation  tberefor  until  their 
successors  are  appointed  and  gnalifled.  Be- 
sides this,  the  interests  of  the  public  demand 
that  public  offices  be  filled  and  the  dntiea 
thereof  performed.  This  is  recogniaed  by  the 
authorities  as  die  fuudam^tal  reason  for 
the  hold-over  principle.  1  Dillon,  Mnn.  Corps. 
(6th  Ed.)  S  412 ;  Throop,  Pub.  Officers.  8  SOS; 
Tiedeman,  Mun.  Corps.  {  81 ;  Stratton  v.  Onl- 
ton,  28  Gal.  46;  State  ex  r^.  v.  Seay,  64  Ma 
89,  27  Am.  Bep.  206;  and  Pratt  v.  Swan, 
supra. 

This  doctrine,  declared  by  the  authorities 
referred  to,  reflects  the  law  applicable  to  cas- 
es of  this  kind. 

For  the  reas<ms  above  stated,  the  demurrer 
of  the  defendant  filed  In  this  case  should  be 
overruled  and  Judgment  entered  fbr  the 
plaintiff.  It  is  therefore  ordered  that  a  pM- 
emptory  writ  issue  to  the  d^endant,  as 
mayor  of  Eureka  City,  c<Hnmandlng  him  to 
recognize  the  plaintiff  as  city  marshal  of 
said  dty,  and  to  countersign  the  warrant  Is- 
sued to  him  in  payment  of  his  salary  for  the 
month  of  February,  1918.  D^endant  to 
pay  the  costs  of  this  proceeding. 

FBIGK,  O.  J.,  and  McCABTX,  COBFMA29p 
and  GIDEON,  JJ.,  cwcur. 
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HAHN  T.  CITIZENS'  STAOX  BANE  et  bL 
(No.  922.) 

(Supreme  Court  of  Wyoming.   May  16.  1918.) 

1.  Appeal  and  Ebbob  134(1) — Cubing  De- 
fects—Statute. 

Comp.  St.  1910,  S  5135;  permitting  practice 
of  the  common  law  to  be  adopted  where  neces- 
sary to  prevent  faUore  of  justice  whore  redress 
cannot  be  bad  under  the  Code  of  Civil  Proce- 
dure, does  not  apply  to  authorize  appellate  ju- 
risdiction of  a  case  wherein  no  jud^ent  has 
been  entered  of  record  in  the  court  below. 

2.  Appeal  and  Ebbor  ^»134(2)— Recobd  En- 
tbt  of.  judqmbnt. 

Record  entry  of  judgment  in  the  court  below, 
necessary  for  appeal,  cannot  be  shown  by  en- 
tries upon  the  tnal  docket  for  use  of  the  trial 
Judge  under  Ctwap.  St.  1^,  1  4465;  soch  docket 
not  bein^  the  journal  of  the  court,  nor  entries 
thereon  journal  entries,  required  by  statute  for 
entry  of  judgment. 

Error  to  District  Cour^  Sheridan  Countr; 
E.  C.  Rajrmond,  Judge. 

On  petition  for  rehearing.  Petition  de- 
ided. 

Far  former  oplntim,  see  171  Pac.  889. 

Robert  P.  Parker,  of  Sheridan,  for  appel- 
lant Chaa.  A.  j^utcher  and  Camplln  ft 
O^Marr,  all  at  Sturldan,  tor  reqMHUlaits. 

POTTER,  C  J.  The  motion  to  dismiss  the 
appeal  in  this  cause  having  been  sustained 
(see  171  Pac.  889),  the  appeUant  has  filed  a 
petition  for  rehearing.  The  questions  In- 
volved In  the  motion  were  very  carefully 
considered,  and  we  see  no  reason  for  a  dif- 
ferent conclusion.  The  appeal  was  dis- 
missed on  the  ground  that  the  record  failed 
to  show  that  a  judgment  had  been  entered  in 
the  cnnse,  and  therefore  tliat  the  notice  of 
appeal  was  Insufflcioit  to  give  this  court  ju- 
risdiction. The  only  showing  of  a  judgment 
by  the  record,  as  statet^in  the  former  opin- 
ion, was  a  paper  purporting  to  have  been 
filed  July  14,  1917,  entitled  "Judgment," 
signed  by  the  trial  Judge,  reciting  the  trial 
and  verdict,  which  the  record  otherwise 
shows  occurred  on  June  14,  1917,  and  con- 
cluding with  a  form  of  Judgment  upon  the 
verdict,  and  a  statement  as  to  its  date  as 
follows: 

"Done  in  open  court  the  14th  day  of  June, 
1917." 

But  there  was  not  a  transcript  or  copy  of 
the  journal  entry  of  the  Judgment  In  the 
record,  nor  anything  to  show  that  the  Judg- 
ment had  been  entered.  The  statute  under 
which  the  appeal  was  taken  provides  for 
taking  an  appeal  by  serving  and  filing  a  no- 
tice thereof  "within  ten  days  from  the  entry 
of  the  Judgment  or  order  appealed  from." 
And  the  notice  of  the  appeal  in  this  case  was 
filed  and  served  on  June  23,  1917.  We  held 
that  an  entry  of  the  Judgment  was  essential 
under  the  statute  to  support  an  appeal. 

It  Ifl  now  suggested  by  counsel  for  appel- 
lant that  the  Judgment  order  signed  by  the 
trial  judge  appears  to  have  been  filed  on 


June  13th,  Instead  of  July  14th,  as  stated  In 
the  former  opinion.  It  bears  a  filing  In- 
dorsement signed  by  the  clerk  with  the  date 
of  filing  "July  14"  written  with  pen  and  Ink. 
Above  and  partly  over  that  date  Is  a  pencil 
notation  "June  13."  Bat  we  do  not  think 
the  latter  is  to  be  understood  as  a  change  In 
the  filing  date.  While  there  Is  nothing  to 
show  Its  purpose,  we  think  it  may  have  been 
hitended  to  show  the  date  under  which  the 
Judgment  was  to  be  entered  upon  the  jour- 
nal, and  that  If  it  bad  been  Intended  aa  a 
change  In  the  date  of  fOing,  soch  Intention 
would  have  been  made  more  clearly  appar- 
ent The  paper  could  not  have  been  actu* 
ally  or  pn^perly  filed  on  June  13th,  for  the 
caae  had  not  dien  been  tried  and  was  not 
In  a  condition  for  jadgment  But  It  Is  un- 
necessary to  oonjectore  what  was  intended 
by  the  pencil  written  date.  Whenever  filed 
that  paper  la  Insnffident  to  show  an  entry 
of  the  Judgment,  and  is  not  the  record  evi- 
dence thereof  for  tbe  reasons  explained  In 
the  former  opinion,  in  addition  to  the  stat- 
utory provisions  referred  to  in  that  opinion 
for  raterlng  judgments  and  orders  upon  the' 
journal,  It  is  further  provided  by  the  stat- 
ute that  the  <aerk  of  the  district  court  shall 
keep  a  journal  (section  4273,  Comp.  Stat. 
1910) ;  that  he  shall  "keep  the  journals,  rec- 
ords, books  and  papers  appertaining  to  the 
court,  and  record  its  proceedings"  (section 
4278) ;  and  that  "orders  made  out  of  court 
shall  be  forthwith  entered  by  the  clerk  In 
the  Journal  of  the  court,  In  the  same  manner 
as  orders  made  in  term"  (section  4270). 

The  general  rule  is  that  the  record  must 
show  the  rendition  and  entry  of  an  appeal- 
able Judgment,  decree,  or  order,  so  that  the 
jurisdiction  of  the  appellate  court  may  ap- 
pear (4  O.  J.  45),  and  there  Is  nothing  in  the 
so-called  direct  appeal  statute  making  that 
rule  inapplicable.  On  the  contrary,  the  pro- 
vision for  taking  an  appeal  by  filing  and 
serving  a  notice  within  a  prescribed  pertod 
from  the  entry  of  the  Judgment  or  order  ap- 
pealed from  makes  it  clearly  necessary  that 
the  record  on  appeal  shall  show  the  entry  of 
the  Judgment  or  order,  and  that  the  notice 
of  appeal  was  filed  and  served  within  the 
time  prescribed.  It  seems  now  to  be  argued 
that  the  statute  providing  for  the  record  on 
appeal  and  designating  the  Judgment  as  one 
of  the  things  to  be  Included  In  the  record 
does  not  require  a  Journal  entry  of  the  Judg- 
ment or  any  Journal  entries.  But  the  stat- 
ute does  require  that  the  Judgment  shall  be 
included  in  the  record,  and  since  the  record 
of  a  Judgment  is  the  entry  thereof  upon  the 
Journal  of  the  court,  it  is  clear,  we  think, 
that  it  does  in  effect  require  a  copy  or  tran- 
script of  snch  Journal  entry.  And  this  Is 
made  more  certain,  If  that  be  possible,  by 
the  several  provisions  of  the  statute  refer- 
ring to  the  "entry"  or  the  "date  of  the  en- 
try" of  the  order  .or  Judgment  appealed 
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from,  tor  the  pnrpose  of  fixing  the  time  for 
taking  tbe  appeal,  ft>r  flUng  the  transcript 
of  the  testimony  when  requested,  and  for 
preparing  and  filing  the  record  on  the  «p- 
peaL 

In  Ohio,  from  which  state  our  Code  of 
Civil  Procedure  Is  taken,  under  a  statute  re- 
qalring  a  party  desiring  to  appeal  a  cause 
from  the  court  of- common  pleas  to  the  dr- 
cnit  court  to  enter  on  the  records  notice  of 
such  Intentlai  within  three  days  after  ttie 
Judgment  or  order  Is  entered,  it  is  held  that 
the  provision  means  that  the  notice  mnst  be 
entered  on  (he  record  within  three  days  aft- 
er the  judgment  or  order  la  entned  on  the 
Journal.  Layw  v.  Sdiaber,  07  Ohio  fit.  234, 
48  N.  E.  939.  And  t^t  a  memorandum  of 
the  trial  Judge  on  his  docket  of  a  notice  of 
such  intention  to  appeal  is  not  a  compliance 
with  the  statute  because  that  is  not  an  en- 
tering of  the  notice  on  the  records  of  the 
court.  Moore  v.  Brown,  10  Ohio,  197 ;  Bank 
of  Clrcievllle  v.  Bowsher,  15  Ohio  Clr.  Ct. 
R.  114.  The  Ohio  Supreme  Court  has  also 
gone  to  the  extent  of  holding  that  In  order 
to  create  a  Judgment  lien  upon  lands  as  of 
the  first  day  of  the  term  at  which  a  Judg- 
ment Is  rendered,  the  Judgment  must  not  on- 
ly be  pronounced,  but  it  must  also  be  entered 
on  the  Journal  during  the  term.  And  the 
court  say: 

"It  !■  true  that  the  two  words  'rendered'  and 
'entered,'  in  their  strict  use,  bear  a  clear  dif- 
ference in  meaning  and  intent.  Giving  to 
these  worda  such  Bignificatlon,  a  judgmeDt  may 
be  said  to  be  'rendered'  by  a  declaration  from 
tbe  beach ;  but  to  enter  it  requires  tbe  act  of 
the  clerk  in  writing  it  upon  the  Journal.  It  is 
true,  also,  that  for  some  purposes  a  judgment 
may  be  regarded  as  rendered  so  soon  as  it  is 
pronounced.  •  •  *  The  requirement  that  all 
judgments  must  he  entered  on  tbe  journal  car- 
ries the  implication  that  until  that  is  done  the 
jodgment  is  inchoate  only ;  it  is  incomplete. 
Though  possessing  the  character  of  potentiality, 
it  lacks  the  character  of  actuality,  and  hence  is 
without  probative  force."  Coe  v.  Erb,  59  Ohio 
St.  259,  ^  N.  S.  640,  69  Am.  St.  Rep.  764. 

t1]  Counsel  states  that  slnn  no  motion 
ftirnew  trial  was  presented  to  the  trial  court, 
tbe  appellant  is  not  In  a  position  to  have 
the  case  reviewed  by  proceeding  In  error, 
and.  in  that  connection,  calls  our  attentlmi 
to  section  6135,  Comp.  Stat.  1910,  and  asks 
that  the  provisions  thereof  be  applied  here, 
if  It  is  to  be  held  that  tbe  record  provided 
for  In  the  direct  appeal  statute  Is  not  com- 
plete enough  to  enable  a  review  of  this  case. 
The  record  provided  for  by  that  statute  is 
certainly  sufficient  for  the  review  of  a  case 
properly  brought  and  perfected  under  It 
The  difficulty  with  this  case  is  that  the  ap- 
peal is  not  properly  brought  and  perfected 
under  the  statute,  for  the  reason  that  the 
record  fails  to  disclose  the  entering  of  a 
Judgment  in  the  cause,  or  that  the  notice 
of  appeal  was  filed  and  served  within  the 
prescribed  period  from  tbe  entry  of  the  Judg- 
ment. Section  5135  thus  referred  to  by  coun- 
sel, which  Is  found  In  the  Code  of  GlvU  Pro- 
cedure, provides: 


"If  a  case  ever  arise  lo  wbidi  an  action  or 
proceeding  for  the  enforcement  or  protection  of 
a  right,  or  the  redress  or  prevention  of  a 
wrong,  cannot  be  had  under  the  Code  of  Civil 
Procedure,  the  practice  of  die  common  law  may 
be  edfqrted,  so  fir  ss  it  may  be  necessary  to 
prevent  a  failure  of  Justice." 

That  section  Is  clearly  not  applicable,  and 
cannot  he  held  to  authorize  the  exercise  of 
Jurisdiction  to  pass  upon  the  merits  of  this 
case  on  aK»ealby  assuming,  without  a  prc^>er 
showing  by  the  record,  that  a  Judgment  was 
duly  entered  therein,  and 'that  tbe  appeal 
was  prc^rly  taken  and  perfected.  Bat  at 
common  law,  as  explained  In  the  former 
oidlnion,  a  writ  of  error  could  not  be  brot^Sit 
for  the  review  of  a  Judgm^t  untU  It  bad 
been  entered  of  record. 

[2]  It  Is  farther  suggested  that  there  is 
no  provision  in  the  direct  appeal  statute  as 
to  who  shall  make  the  entry  of  the  Judgment 
or  order,  or  that  prescribes-the  form  of  Judg- 
ment provided  for.  Neither  was  necessary. 
When  the  statute  was  enacted  the  statutory 
provisions  referred  to  In  this  and  the  former 
i^ilnlon  were  in  force,  requiring  all  Judgments 
and  orders  to  be  entered,  on  the  Journal  by 
the  clerk,  and  it  was  provided  by  section 
4627,  Complied  Statutes  of  1910,  that  such 
Judgments  and  orders  shall  clearly  specify 
the  relief  granted  or  order  made.  But  there 
is  attached  to  the  petition  for  rehearing  a 
certified  copy  of  certain  pages  of  the  civil 
trial  docket,  prepared  no  doubt  for  tbe  use 
of  the  district  Judge  under  section  445S, 
Comp.  Stat  1910,  on  which  appears  to  have 
been  entered  under  appropriate  headings 
the  number  of  the  cause,  tbe  names  of  the 
attorneys  and  parties  respectively,  the  kind 
of  action,  and  under  the  heading  "Date  of 
Proceedings,"  'Uune  14,"  and,  under  tlie 
heading  of  "Judge'v  Notes,"  the  following: 
"Jury  impaneled ;  motion  sustained  as  to  Deft 
Citizens  State  Bank,  overruled  as  to  Diers. 
Jodgmt  for  Defts." 

And  It  is  insisted  that  such  memoranda 
show  or  constitute  the  entry  of  a  Judgment 
In  this  cause.  The  entries  of  the  date  and 
proceedings  may  be  presumed  to  have  been 
made  by  the  trial  Judge.  But  while  such 
memoranda  might  be  taken  to  show  that  a 
Judgment  was  ordered  and  perhaps  also 
the  date  thereof,  and  might  authorize  an 
entry  of  tbe  Judgment,  or,  if  that  was  neg- 
lected, an  order  for  an  entry  nunc  pro  tunc, 
It  cannot  be  taken  or  considered  as  a  sub- 
stitute for  an  entry  of  the  Judgment  <m  tbe 
Journal  required  by  statute.  The  trial  dock- 
et is  clearly  not  the  Journal  of  the  court,  nor 
are  tbe  entries  on  such  docket  by  the  Judge 
or  clerk  journal  entries. 

Counsel  asks  in  this  connection  that  the 
record  be  returned  to  the  district  court  for 
an  amendment  so  that  the  entries  on  said 
docket  may  be  properly  made  a  part  of  tbe 
record.  Since,  If  contained  In  the  record, 
they  would  not,  for  the  reasons  stated,  show 
tbe  entry  of  Judgment,  nothing  would  be 
gained  by  returning  the  record  for  the  sug- 
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seated  amendment.  And  therefore  we  tblnk 
the  request  should  not  be  granted,  even  U 
made  In  apt  time,  which  we  tteed  not  decide 
Had  application  been  made,  at  least  before 
the  motion  to  dismiss  was  decided,  to  return 
the  record  to  the  district  court  for  amend- 
ment or  correction  so  as  to  show  the  entry 
of  the  Judgment,  accompanied  by  a  showing 
that  the  judgment  bad  been  entered  and  at 
such  time  or  under  such  coudltions  as  to 
give  eifeet  and  validity  to  the  notice  of  ap- 
peal, such  application,  we  think,  might  have 
been  granted.  This  court  has  been  quite  lib- 
eral In  permitting  the  return  of  bills  of  ex- 
ceptions for  amendment,  as  iUustrated  by 
several  reported  casee.  And  In  two  cases 
that  was  done  upon  application  made  at  the 
time  of  filing  a  petition  for  rehearing,  to 
allow  the  plaintlfF  In  error  an  opportunity 
to  apply  In  the  district  court  for  amendments 
curing  certain  defects  in  the  bill  which  had 
caused  the  dismissal  of  the  error  proceeding 
in  (me  of  the  cases  and  an  affirmance  of  the 
Judgment  in  the  other.  And  In  each  case 
the  amendment  was  allowed  by  the  district 
court,  and  upon  the  return  of  the  bill  as 
amended  the  case  was  heard  and  decided 
upon  its  merits.  We  refer  to  Royal  Insur- 
ance Co.  V.  Lumber  Co.,  23  Wyo.  264,  148 
Pac  340,  Id^  24  Wyo.  59,  155  Pac.  1101,  Ann. 
Gas.  1917E,  1174,  and  McCague  Investment 
Co.  V.  MaUln,  23  Wyo.  201,  147  Pac.  507,  Id., '. 
170  Pac.  763.  Whether  an  application  to 
amend  a  record  on  appeal,  under  the  direct 
appeal  statute,  could  properly  be  granted 
after  an  order  dismissing  the  api)eal,  when 
made  In  connection  with  a  petition  for  re- 
hearing acoHnpanied  by  a  showing  which 
would  Justify  the  return  of  the  record  for 
amendment  If  applied  for  In  time,  we  do  not 
decide.  No  such  application  has  been  made, 
except  to  amend  by  inserting  a  transcript  of 
certain  entries  In  the  dvll  trial  docket  above 
mmtloned.  which  ought  not  to  be  granted 
even  upon  timely  application,  for  It  would 
not  show  the  entry  of  Judgment 
The  petition  for  rehearing  must  be  denied. 

6EABD  and  BLTDENBT7BOH,  JJ.,  con- 
cur. 


UNDSLET  T.   CITT  AND   COUNT!  OF 
DENVER.    (No.  8716.) 

(Supreme  Court  of  Colorado.    June  4,  1917. 
On  Petition  for  Rehearing,  May  6,  1918.) 

J.  MONICIPAI.   COBPOBATIONS    *=»36(5)  —  Al- 
TEBATION— TEltPOBABT  LoCAL  GOVERNMENT 

— OmCBBS  BoLDnva  Two  Ofticws— "Az.- 

80." 

Under  Const  art  20,  adopted  as  an  amend- 
ment on  December  1,  1902,  merging  the  city  of 
Denver  and  the  part  of  the  county  within  the 
ei^  boundaries  mto  the  city  and  county  of 
Denver,  and  providing  a  temporary  local  gov- 
ernment for  the  city  and  county  until  the  adop- 
tion of  a  charter,  by  section  3  providing  that 
the  district  attorney  should  alao  be  cx  officio 
attorney  of  the  city  and  county  of  Denver,  and 


should  serve  the  full  term  for  whldi  he  was 
elected,  by  section  2  providing  that  any  ofBcer 
of  the  ci^  and  county  should  receive  a  stated 
salary,  to  be  fixed  by  the  charter,  and  by  sec- 
tion 4  that  the  existing  charter  and  ordinances 
of  the  city  should,  for  the  time  being  and  so 
far  as  applicable,  be  the  charter  and  ordinances 
of  the  city  and  county,  the  district  attorney  of 
the  county,  and  ex  officio  of  the  cll7  and  coun- 
ty, whose  duties  in  the  two  capadtica  were 
distinct  and  who,  while  acting  as  district  at- 
torney was  governed  by  the  state  law,  and  while 
acting  as  dty  and  county  attorney  by  a  dif- 
ferent law,  held  two  distinct  and  separate  of- 
fices— the  word  "also**  meaning  "beside" ;  "as 
weU  as" ;  "too." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Also.] 

2.  OfncsBs  Omcio— SiNaLB  Or- 

FXOB. 

Where  the  law  declares  that  some  officer 
already  chosen  and  acting  shall  act  ex  officio 
in  some  other  capacity,  avd  the  duties  of  each 
capacity  are  of  the  same 'general  nature  and  in- 
separably blended  in  the  law  creating  and  de- 
fining the  undisputed  office,  the  officer  holds  but 
one  office. 

3.  Municipal  CoEPoaATioNs  <fcs»36(®— Crrr 

AND  CoWrtr  ATTOBNET— OOMPBOTSATIOK— 
CONBTITUTIONAI.  PBOTIBIOHS  —  "SO  FaB  A8 

Applicable." 
Under  Const  art.  20,  adopted  as  an  amend- 
ment on  December  1,  1902,  merging  the  dty 
of  Denver  with  part  of  the  county  within  its 
boundaries  as  the  city  and  county  of  Denver, 
and  providing  a  temporaiy  local  government, 
by  section  3  declaring  the  district  attorney  to  be 
cx  officio  of  the  city  and  county,  and  to  serve 
the  full  term  for  which  he  was  elected,  and  by 
section  2  that  any  officer  of  the  dty  and  coun- 
ty should  receive  a  stated  salary  to  be  fixed 
by  the  charter,  and  by  section  4  making  the 
existing  charter  and  ordinances,  so  far  as  ap- 
plicable, the  charter  and  ordinances  of  the  city 
and  county,  without  expressly  providhig  com- 
pensation for  the  attorney  for  the  city  and 
county,  the  whole  diarter  was  prima  facie  ai^- 
plicable,  the  phrase  "so  far  as  applicable"  not 
enablins  the  court  to  declare  any  provision  in- 
applicable, because  of  inexpediency,  etc.,  and 
liis  compensation  was  governed  by  the  provi- 
sions of  the  old  charter,  which  prescribed  his 
powers  and  duties,  so  that  he  would  receive  the 
salary  of  both  offices. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  So  Far  as  Ap- 
plicable.] 

4.  mttnicipal  o0kporation8  4=3>36  — houb 
Bulb  Statutb— Oonbtbpctioit. 

Sach  amendment  was  Intended  to  remedy 
the  denial  to  the  people  of  Denver  of  the  right 
of  a  local  self-f^overnment,  and  the  administra- 
tion of  the  functions  of  the  city  and  connty 
governments  in  the  same  territory  by  two  seta 
of  officers,  and  to  permit  a  new  charter  consoli- 
dating dty  and  county  affairs,  so  as  to  adminis- 
ter them  by  one  set  of  officers. 

5.  OmcEBB  ^5=94— Holding  Two  Offices — 
Compensation, 

Where  an  officer  may  and  does  hold  two  of- 
fices, he  is  entitled  to  receive  the  compensation 
attached  to  each. 

On  Petiti<Hi  for  Rehearing. 

6.  Municipal  Cobpobations  «=»1002— Sal- 

ABT— InTEBEST. 

Plaintiff,  recovering  an  amount  found  due 
him  as  salary  for  serving  ex  ofiSclo  as  city  at- 
torney for  the  dty  and  county  of  Denver,  un- 
der Const,  art  20,  an  amendment  adopted  De- 
cember 1,  1902,  was  not  entitled  to  interest 
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tfaereon ;  the  mxiiiicipalit;  bein;  an  inToluntair 
political  diTisioQ  of  the  state  sharing  the 
state's  exemptioii  from  liability  for  the  payment 
of  interest,  as  the  officer  was  not  a  creditor 
of  the  municipali^,  so  that  snch  a  demand  did 
not  fall  witiiin  tiie  terms  of  the  interest  stat- 
ute. 

Eq  Bana  E!rror  to  District  Court,  City 
and  County  of  Denver;  George  W.  Allen, 
Judge. 

Action  by  Henry  A.  Un^Iey  against  the 
City  and  County  ot  DenTCr,  a  municipal  cor- 
poration. Judgment  for  defendant,  and 
plalntlfQ  brings  error.  Berersed,  and  cause 
remanded,  with  dlrectl(ms  to  «iter  judgment 
for  plaiotUC. 

N.  W.  Dizon,  Clayton  C  Doraey,  Henry  A. 
Lindsley,  and  Walter  EI  Schwed,  all  of  Den- 
ver, for  plaintiff  tn\£rror.  James  A.  Marsb, 
City  Atty.,  Thomas  H.  Gibson,  and  O.  Q.  Rlcb- 
moDd,  AssL  City  Atty.,  all  of  Denver,  for  de- 
fendant in  error.  John  A.  Rush,  of  Denver, 
amicus  c  arise. 

BAILEY,  J.  On  December  1,  1902,  article 
20,  as  an  amendment,  became  a  part  of  the 
State  Constitution.  By  Its  provisions  the  dty 
of  Denver  and  all  Included  mimlcipalitiee  and 
that  part  of  the  county  of  Arapahoe  within 
the  boundaries  of  the  dty  were  merged  into 
the  City  and  County  of  Denver.  That  terri- 
tory, by  express  provision,  also  became  a 
separate  Judicial  district. 

A  temporary  local  government,  for  the  (dty 
and  county  thus  formed,  to  exist  until  the 
people  of  the  city  should  adopt  a  charter, 
was  provided  by  section  8  of  tlw  article.  In 
these  terms: 

"Sec.  3.  Immediately  upon  the  canvass  of  the 
vote  showinE  the  adoption  of  this  amendment, 
it  shall  be  the  duty  of  the  governor  of  the  State 
to  issue  his  pr<tclamati<m  accordingly,  and  there- 
upon the  dty  of  Denver,  and  all  municipal  cor- 
porations and  that  part  of  the  county  of  Arap- 
ahoe within  the  boundaries  of  said  city,  shall 
merge  into  the  city  and  county  of  Denver,  and 
the  terms  of  office  of  all  officers,  of  the  city 
of  Denvo",  and  of  sU  included  mnnidpalities, 
and  of  the  coAnty  of  Arapahoe,  shall  taioinate ; 
except,  that  the  then  mayor,  auditor,  engineer, 
council,  (which  shall  perform  the  duties  of  e 
board  of  count?  commlssioDers,)  police  magis- 
trate, chief  of  police  and  boards,  of  the  city 
of  Denver,  shall  become,  respectively,  said  offi- 
cers of  the  city  and  countjr  of  Denver,  and  said 
eogineer  shall  be  ex  officio  surveyor  and  said 
diicf  of  police  shall  be  ex  officio  of  the  city 
and  county  of  Denver;  and  the  then  clerk  and 
ez  officio  recorder,  treasurer,  assessor  and  coro- 
ner of  the  county  of  Arapahoe,  and  the  juitticea 
of  the  peace  and  constables  holding  office  within 
the  ci^  of  Denver,  shall  become,  respectively, 
said  officers  ot  the  dty  and  county  Denver, 
and  the  district  attorney  shall  also  be  ex  offi- 
cio attorney  of  the  city  and  county  of  Denver. 
The  foregoing  officers  shall  hold  the  said  of- 
fices as  above  specified  only  until  their  succes- 
sors are  duly  elected  and  qualified  as  herein 
provided  for;  except  that  the  tiien  district  judg- 
es, county  Judge  and  district  attoniey  shul 
serve  their  full  terms  respectively,  for  which 
elected." 

The  last  sentence  of  SecUon  2  Ot  Qie 
amendment  la  as  follows: 


"If  any  officer  of  said  dty  and  eonnty  shall 
receive  any  compensation  whatever,  he  or  she 
shall  reoeive  the  same  as  a  stated  salary,  the 
amount  of  which  ahall  be  fixed  by  tht  charter.** 

Section  4  of  the  Article  provides,  inter  alia, 

this: 

"Sea  4.  The  diarter  and  ordinances  of  the 
dty  of  Denver  as  the  same  shsll  exist  when 
this  amendment  takes  effect,  shall,  for  the  time 
being  only,  and  as  far  as  applicable,  be  the 
diarter  and  ordinances  of  the  dty  and  county 
of  Denver." 

When  Article  20  was  adopted,  th«  plaintifC 
was  the  duly  elected,  qualified  and  acting  dis- 
trict attorney  of  the  County  of  Arapahoe,  and 
upon  its  taking  effect  became  tliereunder  dis- 
trict attorney  of  the  judidal  district  whidi 
the  city  and  county  constituted,  and  tx  offldo 
attorney  of  the  dty  and  county.  Assuming 
that  the  provisions  of  the  charter  of  the  for^ 
mer  dty,  relative  to  the  office  of  dty  attorney 
were  applicable,  he  took  the  oath  of  oflke 
thereunder  as  attorney  for  the  dty  and  coun- 
ty, appointed  the  assistants  authorized  by 
such  charter,  and  entered  upon  the  discharge 
of  the  duties  of  this  office  as  therein  defined, 
and  continued  to  perform  those  duties  until 
December  24,  1904.  During  the  years  1903 
and  1904,  appropriations  were  made  for  the 
payment  of  the  salary  provided  by  the  old 
charter  for  the  dty  attorn^,  but  payment 
was  refused  by  the  treasurer,  and  this  ac- 
tion was  bron^t  to  recover  such  salary  cov- 
ering the  period  from  December  1«  1902,  tv 
December  24, 1904. 

There  is  no  disputed  ftict,  and  the  case  pre- 
sents only  qnesticms  of  law:  First,  did  plain- 
tiff hold  two  offices?  second,  if  so,  was  a  sal- 
ary provided  for  the  office  attorn^  ot  the 
dty  and  county?  and  third,  if  yes,  was  plain- 
tiff entitled  to  receive  the  salary  of  both  of- 
fices? 

[1, 2]  Upon  the  first  question,  def«idant 
contends  that  plaintiff  held  the  office  of  dis- 
trict attorney  only,  and  that  the  purpose  and 
effect  of  the  provision  declaring  him  to  be  ex 
officio  attorney  of  the  dty  and  county  was  to 
transfer  the  duties  of  dty  attorney,  as  defin- 
ed in  the  old  charter,  to  the  district  attorney, 
without  compensation.  No  attempt,  however, 
is  made  to  show  bow  any  language  of  Artlde 
20  can  have  that  effect 

When  Artlde  20  was  framed  and  adopted, 
it  was  well  understood  that  plaintiff  as  dis- 
trict attorney  was  a  state  officer  whose  sal- 
ary was  paid  in  part  out  of  the  treasury  of 
the  State,  and  in  part  out  of  the  fees  of  the 
office,  while,  as  attorney  of  the  dty  and  coun- 
ty, be  was  in  the  service  of  and  paid  by  the 
local  government.  His  powers  and  duties  In 
the  former  capadty  were  defined  by  general 
law,  and  in  the  latter  by  lOcal  law.  ilore- 
over,  It  was  expressly  provided  In  Article  20 
that,  as  district  attorney,  he  should  serve  for 
the  full  term  for  which  elected;  while  bis 
term  as  attorney  for  the  city  and  county 
would  expire  when  an  attorney  should  be 
selected,  as  provided  by  the  charter  to  be 
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adopted  by  the  people  of  the  dty  and  county 
for  that  entity.  People  t.  Llndsley,  37  Colo.  . 
478,  86  Pac.  352.  By  the  opinion  In  that  case 
It  was  practically  determined  that  plaintiff 
held  separate  and  distinct  offices,  .the  tenures 
of  which  were'dlfferent,  terminating  at  differ- 
ent times  and  for  different  causes.  The  lan- 
guage of  the  provision,  "and  the  district  at- 
torney shall  also  be  ex  officio  attorney  of  th« 
dty  and  county,"  plainly  imports  that  plain- 
tiff should  hold  two  offices,  to  wit,  the  office 
of  district  attorney  under  state  government, 
and  the  office  of  attorney  of  the  city  and 
county  under  local  government.  Bounan- 
chaud  V.  D'Hebert,  21  La.  Ann.  138;  People  v. 
Bdwards,  9  Cal.  286;  Denver  v.  Hobart,  10 
Nev.  28;  State  v.  Laughton,  19  Nev.  2XSI2,  8 
Pac.  344 ;  Moore  v.  Foote,  32  Miss.  480 ;  Wy- 
oming V.  Ritter,  1  Wjo.  318. 

By  the  law  of  California,  when  People  v. 
Edwards  was  decided,  the  sheriff  of  each 
county  was  made  ex  officio  tax  collector.  In 
that  case  Justice  Fields  said: 

"The  ofBces  ot  sheriff  and  tax  collector  are  as 
distinct  as  though  filled  by  different  persons. 
The  duties  and  obUgations  of  the  one  are  en- 
tirely iodependent  of  the  duties  and  obligations 
of  uie  other.  «  •  *  The  offices  are  not  so 
blended  that  the  bond  executed  for  the  faithful 
performance  of  the  duties  appertaining  to  one 
would  embrace,  In  the  absence  of  statute,  tbo 
obligations  belonging  to  the  other." 

In  Denver  v.  Hobart,  10  Nev.  28,  It  appears 
that  the  law  provided  that  the  lieutenant 
governor  should  be  ex  officio  warden  of  the 
state  prison.  Held: 

"The  offices  of  lieutenant  governor  an^  warden 
of  the  state  prison  were  as  distinct  as  tboUKh 
filled  by  different  persona.  The  duties  and  ob- 
ligations of  the  one  are  entirely  independent  of 
the  duties  and  obligations  of  the  other.  •  •  * 
The  act  refers  to  and  mentions  the  lieutenant 
governor  only  as  descrlptio  peisoiue,  of  the  ez 
officio  warden." 

In  State  t.  Lan^tcHi,  10  Xev.  202,i  the  act 
Involved  provided  tliat  the  lieutenant  gover- 
nor abonld  be  ez  officio  State  librarian.  The 
court  said: 

"There  Is  no  vacancy  in  the  office  of  lieuten- 
ant governor  by  reason  of  respondent's  failure 
to  file  a  new  and  additional  bond  (as  State  li- 
brarian). It  is  claimed  and  conceded  by  both 
sides  that  tite  office  of  lieutenant  governor  and 
the  office  of  State  librarian  are  separate  and 
distinct.  Making  a  person  an  ex  officio  officer, 
by  virtue  of  his  noldmg  another  office,  does  not 
merge  the  two  into  one." 

In  Moore  v.  Foote,  82  Miss.  480,  where  a 
sheriff  Is  made  ex  officio  tax  collector,  they 
were  held  separate  and  distinct  offices,  the 
court  saying: 

"The  dnties  and  responsibilities  of  the  individ- 
ual in  the  dlffnvnt  capacitieB  hi  which  he 'acts 
are  as  distinct  as  though  each  office  was  held  by 
a  different  individual.''^ 

In  Wyoming  v.  Bitter,  1  Wyo.  318,  the  de- 
cision was  upon  a  statate  providing  that 
'^e  Judge  of  probate  shall  be  ex  offldo  coun- 
ty treasurer."  The  court  said: 

"The  conclusion,  would  therefore,  seem  almost 
Inevitable  if  we  look  to  the  act  alone  creating  the 
office  of  judge  of  probate,  to  ascertain  the  intent 
of  the  legislature,  that  it  was  the  intent  and  the 
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legislature  did  creite  two  separate  and  dis&ict 
offices,  the  duties  of  eadi  to  be  performed  by 
*  *  •  the  same  person.  The  correctness  of 
this  view  as  to  the  intent  of  the  legislature 
is  not  lessened,  but  on  the  contrary  greatly 
strengthened,  by  the  fact  that  the  duties  of  die 
office  Of  judge  of  probate  and  that  of  county 
treasurer  have  no  connectiou  one  with  the  oth- 
er; each  Ib  clothed  with  different  and  distinct 
powers;  each  to  perform  different  and  distinct 
dnties.  the  functions  of  the  former  being  wholly 
judidal,  the  latter  purely  minifiterial.  The 
qge&tion,  however,  has  been  well  considered  by 
one  of  the  most  respectable  courts  of  the  Union, 
and  has,  as  we  think,  ceased  longer  to  be  debat* 
able.  The  Supreme  Oonrt  of  California  has 
held,  in  numerous  cases,  that  to  make  a  person 
an  ex  officio  officer  by  virtue  of  his  holding  an- 
other office,  does  not  merge  the  two  into  one." 

The  principle  underlying  all  the  cases 
which  determine  the  effect  of  provisions  of 
law  declaring  that  some  officer,  already  chos- 
en and  acting,  shall  act  ex  offldo  In  some 
other  capacity.  Is  this;  If  the  duties  of  each 
capacity  are  of  the  same  general  nature  and 
inseparably  blended  In  the  law  which  creates 
and  defines  the  undisputed  office,  then  the  of- 
ficer holds  but  one  office,  but  If  the  dutiefi  of 
the  two  capacities  are  separate  and  distinct 
so  that  the  officer  while  acting  in  the  one 
capadty  is  governed  by  one  law,  and  while 
acting  in  the  other  Is  governed  by  a  different 
and  Independent  law,  then  he  holds  two  dii^ 
tinct  and  separate  offices. 

Plaintiff  as  district  attorney  served  under 
the  State ;  as  attorney  of  the  dty  and  coun- 
ty under  the  dty.  As  district  attorney  his 
duties  and  powers  were  defined  by  the  state 
constitution  and  general  laws;  as  attorney 
for  the  dty  and  county  by  the  city  charter 
and  ordinances.  His  responsibilities  and  du- 
ties In  the  two  offices  were  not  only  separate 
and  distinct,  but  of  an  entirely  different 
diarader,  having  no  possible  elation  to  or 
connection  with  each  other.  In  such  circum- 
stances, under  all  the  authorities,  the  words, 
"and  the  district  attorney  shall  also  be  ex 
officio  attorney  of  the  dty  and  county  of 
Denver,"  mean  that  plaintiff  held  separate 
and  distinct  offices. 

[3-6]  Ui>on  the  second  question  plaintiff 
contends  that  the  office  of  attorney  of  the 
dty  and  county  was  the  office  created  In  and 
by  the  old  charter  continued  under  the  new 
government  with  all  its  incidents,  except  as' 
to  the  term  of  office,  because  of  the  adoption 
of  such  charter  temporarily  as  the  charter  of 
the  new  entity.  Defendant  contends  that,  If 
the  position  of  attorney  of  the  dty  and  coun- 
ty was  an  office,  it  was  a  new  one,  created 
by  Section  2  of  Article  20,  without  compen- 
sation, as  the  power  which  created  It  neither 
provided  for  nor  authorized  compensation. 

If  it  be  assumed  that  the  office  was  a  new 
one,  constitutionally  created  and  filled, 
which  view  we  think  the  correct  one,  still 
the  conclusion  that  It  was  an  office  without 
compensation  by  no  means  results,  as  by 
such  reasoning  the  conclusion  that  It  was 
an  office  without  powers  and  duties  would 
necessarily  follow.  Certainly  the  supreme 
folly  of  creating  an  office  without  powers  or 
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duttes  cannot  be  iminited  to  the  frameiB  of 
Article  20,  and  since  they  did  not  prescribe 
the  powers  and  duties  of  the  attorney  of  the 
dty  and  connty  In  the  Article  Itself,  by  de- 
clarins  Uie  charter  of  the  dty  of  DenTw  to 
be,  80  far  as  applicable,  the  temporary  diar- 
ter  of  the  city  and  county.  It  follows  that  the 
powers  and  duties  of  the  attorney  of  the  dty 
and  county,  until  the  adoption  of  the  new 
dbarter,  were  as  defined  In  the  old  onfc  That 
charter  created  the  office  of  dty  attorney; 
fixed  the  term;  prescribed  his  duties;  au- 
thorized him  to  appoint  two  assistants  and 
a  stenographer;  prescilbed  his  salary  and 
that  of  bis  aaslstanto  and  stenographer.  The 
phrase,  "so  far  as  ais>llcable,"  as  used  In 
connection  with  the  adoption  of  the  temxw- 
rary  charter  does  not  place  It  in  the  power 
of  the  court  to  declare  any  proTlsion  of  said 
charter  Inapplicable  because  of  expediency, 
or  because  It  does  not  accord  with  ito  no- 
tion of  what  ought  to  be,  or  with  what  it 
might  think  was  the  Intention  of  the  tnm- 
ere^  of  the  article.  Prima  fade,  the  whole 
charter  was  applicable  and  to  condude  that 
any  provision  was  Inapplicable  It  must  be 
shown  that  something  In  the  .^tlde  render- 
ed It  so. 

'  In  Hallett  t.  Denrer,  46  Oolo.  487,  104 
Pac.  1088.  it  was  said: 

"  'So  far  as  applicable*  has  reference  to  Ar- 
ticle -20.  If  there  is  nothing  in  that  Article 
which  renders  inapplicable  the  charter  and  or- 
dinances ol  the  former  ci^,  ihen  they  are  the 
charter  and  ordinances  of  the  new  city  and 
county   •   ♦   •  for  the  time  being." 

If  any  of  the  provisions  of  the  temporary 
charter  relating  to  the  office  of  the  city  at- 
torney were  applicable  to  the  office  of  attor- 
ney of  the  dty  and  county  they  were  all  ap- 
plicable unless  some  provision  of  Article  20 
renders  certain  of  them  Inapplicable.  There 
is  nothing  in  Article  20  which  renders  any 
of  these  provisions  Inapplicable,  except  the 
one  fixing  the  term  of  office  for  two  years, 
which  is  inconsistent  with  Section  3  which 
requires  the  officers  thereby  appointed  to 
hold  until  their  successors  are  selected  as 
provided  in  the  charter.  It  cannot  be  logi- 
cally held  that  the  provlsiona  of  the  tempo- 
rary charter  defining  the  duties  of  the  city 
attorney,  authorizing  him  to  appoint  assist- 
ants, and  fixing  their  salaries,  were  appli- 
cable, but  that  the  provision  fixing  the  sal- 
ary of  the  attorney  Is  Inapplicable,  for  that 
would  be  purely  arbitrary,  and  would  be  an 
exercise  of  a  l^slative  and  not  a  judicial 
function.  Whether  the  office  of  attorney  of 
the  city  and  county  be  regarded  as  the  office 
created  by  the  old  charter,  as  contended  by 
plaintiff,  or  as  a  new  office  created  by  Sec- 
tion 3  of  Article  as  contended  by  defend- 
ant, It  was  manifestly  intended  that  It 
should  be  governed  by  the  provisl<ms  of  the 
old  diarter  relating  to  the  office  of  dty  at- 
torney, which  intention  was  .given  effect  by 
the  adoption  of  such  charter  as  the  tempo- 
rary diar^  of  the  new  entity.  Unless  this 


is  true,  the  provision,  "the  district  attorney 
shall  also  be  ex  c^do  attorney  of  flie  dty 
and  county,"  is  meanli^ilesa,  and  wlthoot 
force  or  ^ect  The  salary  of  plaintiff  as  at- 
torney of  tl  ie  dty  and  county  most  have  been 
fixed  by  this  same  law  whidi  prescribed  his 
powers  and  duties  to  wit,  the  temporary 
charter,  because  that  durter  cannot  be  held 
to  have  done  tbe  one  unless  it  did  the  other, 
and  hy  the  same  tdcen  when  it  dU  the  one 
it  also  ^d  the  other. 

There  is  no  dispute  upon  the. proposition 
that  "whore  an  officer  >&ay,  and  does,  hold 
two  offlceei,  he  is  entitled  to  receive  the  com- 
pensation attached  to  each."  29  Cyc.  1424; 
Mediem,  Public  Officers,  sec.  8S9;  Throiv, 
Public  Officers,  sec.  486;  United  States  v. 
Brindle,  110  U.  8.  688,  4  Sup.  Ot.  180,  28  U 
Bd.  286;  United  Stotes  v.  Saunders,  120  U. 
S.  126k  7  Sup.  Ct.  467,  3D  U  Ed.  S84:  United 
States  v.  McO&ndless,  147  U.  S.  602.  13  Sup. 
Ct  465,  37  L.  Ed.  334;  GorneU  v.  Irvine.  56 
Neb.  667,  77  N.  W.  114;  Stoto  ex  xel.  t. 
arant,  12  Wyo.  23,  73  Pac.  470,  2  Ann.  Caa. 
382;  and  In  re  Conrad  (C.  C)  Iff  Fed.  641. 

In  State  0Z  reL  V.  Grant,  supra,  it  ap- 
pears ttiat  the  secretary  of  state  was  requir- 
ed to  act  as  governor  upon  the  death  of  the 
Incumbent  of  the  latter  offic&  Upholding 
his  claim  to  the  salary  at  both  offic«.  the 
court  said: 

"He  is  required  to  give  attention  to  the  duties 

of  two  state  offices ;  hia  responsibilities  are 
largely  increased  ;  and  every  principle  of  Justice 
requires  that  he  be  compensated." 

So  In  Re  Oonrad.  supra,  where  a  chief  su- 
pervisor of  elections,  declared  by  statute  to 
be  ex  offldo  United  States  Commissioner, 
claimed  compoisation  In  both  capadUes,  his 
claim  was  uphdd,  and  the  court  said  that, 
where  an  officer  Is  required  to  hold  two  po- 
sitions, "it  is  more  consonant  with  the  prln- 
dples  of  justice  and  equity  that  compensa- 
tion for  that  service  should  be  made  accord- 
ing to  the  provtsl<ms  of  the  statute  that  ap- 
plies to  it,  rather  than  to  Aeuy  such  remu- 
neration on  mere  technical  grounds  and  to 
require  the  gratuitous  performance  of  the 
service  by  the  oOieer.**  There  Is  nothing  in 
Article  20  whldi  either  exioessly  or  by  im- 
plication tekes  this  case  out  the  general 
rule. 

Alchele  v.  Denver.  S2  CWo.  183,  120  Pac. 
149,  Is  relied  up<»i  as  an  authority  against 
the  dalm  of  idaintUf.  Oniat  case  involved 
an  mtlrely  dlffenmt  situation  from  the  one 
at  bar,  both  in  ftict  and  law.  Aichde  was 
coun^  d«rk  and  ex  offldo  recorder  of  Arap- 
ahoe Connty  whea  Article  20  was  ad<^t«d. 
It  was  dedared  In  Section  &  tbereot  that 
"the  then  [county]  derk  and  ex  <^do  record- 
er *  *  *  shall"  be  said  officer  "of  the 
dty  and  connty  of  Denver."  In  the  action 
which  he  brought  Aldiele  dalmed  Uiat  ho 
held  also  the  office  of  dty  dei^.  and  was  en- 
titled to  the  salary  of  that  office  as  fixed  by 
the  diarter.  There  was  not  the  slightest  ba- 
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sla  for  this  claim,  except  as  an  Inference 
sought  to  be  drawn  from  the  JohuA>n  Case^ 
34  Cblo.  143,  86  Pac.  233,  which  was  later 
overruled  by  the  Casslday  Case,  50  Cola  B03, 
117  Pac.  357.  ■  Alchele  was  by  ttie  dear,  ex- 
plicit language  of  Section  8  of  Article  20  ap- 
pointed to  one  office,  and  to  one  office  only. 
Plaintiff  expressly  held  two  separate  and 
distinct  offices.  Nor  does  the  reasoning  of 
that  case,  based  upon  the  purpose  of  the 
framers  of  Article  20  to  consolidate  the  du- 
ties of  dty  and  county  offices  in  the  hands 
of  one  set  of  officials,  hare  the  slightest  ap- 
plication to  this  case,  for  the  reason  that 
the  provision  under  considerati(»i  was  not 
and  could  not  be  within  that  purpose,  since 
It  formed  no  part  of  the  general  plan.  It 
should  be  observed  that,  as  to  all  local  cheers 
PCTformlng  ccmsolldated  duties,  they  were 
limited  by  Article  20  to  one  compensation. 
Former  dty  officials  performing  consolidated 
duties  were  by  the  last  soitence  of  Section 
2  of  the  Artlde  limited  to  th»pay  provided 
by  the  charter,  and  formw  county  officers 
designated  to  perform  consolidated  duties 
were  named  for  only  <Hie  office  and  could  not, 
therefore,  have  two  salaries.  We  search 
Article  20  in  vain  to  find  any  hint  of  such 
limitation  as  to  the  pay  of  the  district  attor- 
ney. Hie  provision  as  to  that  offloe  was 
special  and  tempwary.  He  vras  not  an  of- 
ficial of,  nor  did  he  dladiaiffe  any  duties  per- 
tainli^  to,  the  dty  and  county.  The  anx^t- 
ment  of  the  district  attorney  to  the  office  of 
attorney  of  tiie  dty  and  coun^  was  as  for- 
eign to  the  general  plan  of  consolidation  as 
would  have  been  the  appointment  of  the  at- 
torney general  of  tUs  State.  If  the  latter 
had  been  so  appointed  no  one  could  reason- 
ably contend  that  the  two  c^ces  were 
mei^sd. 

BforeoTer,  a  conaoUdation  of  the  office  of 
district  att<vn^  and  of  att<»mey  of  Oie  dty 
and  county  was  not  a  change  which  could  be 
perpetuated  by  the  people  of  Doiver  in  their 
charter  as  contemplated  by  Artlde  20  be- 
cause by  Section  2  thereof  thdr  author!^  is 
limited  to  providing  for  dty  and  county  of- 
flees.  That  is  plainly  dedded  in  I>l»>n  t. 
People,  B8  Cola  B27.  127  Pac.  980. 

If,  therefore,  the  dause  as  to  the  district 
attorney  be  given  its  legal  effect  It  is  plain 
that  he  held  two  separate  offices,  and  the 
court  may  not  by  intendment  permit  the  gen- 
eral rule,  established  for  county  and  dty 
offices  under  an  altogether  different  state  of 
fiicts  and  different  provisions  relative  there- 
to, to  derogate  from  the  special  provisitm 
adopted  as  to  this  particular  office,  without 
violating  fundamental  legal  principles.  The 
provision  as  to  the  district  attorney  Is  snl 
generis,  and  has  no  analogy  to  the  provl- 
si(His  relating  to  county  and  dty  officers. 
It  is  spedal  in  nature,  grafted  upon  a  gen- 
eral plan,  and  its  intent  must  be  determined 
from  its  express  language  as  though  stand- 


ing alone.  Thus  considered  there  can  be  no 
doubt  that  plaintiff  hdd  separate  and  dis- 
tinct offlcee.  This  tact  is  emphasized  by  the 
use  of  the  word,  "also,"  which  means,  "be- 
side," "as  wtil  as,"  "too."  The  meaning  is 
that  plaintiff  as  district  attorney  should  be 
attorney  of  the  dty  and  county  as  well ; 
that  is,  that  be  should  be  district  attorney 
and  besides  should  be  attorney  of  tha  city 
and  county;  or  district  attorney  and  attor- 
ney of  the  dty  and  county,  too. 

In  the  adoption  of  Article  20  the  people 
rightful^  believed  that  If  they  should  con- 
tract the  boundaries  of*'the  county  and  ex- 
pand those  of  the  dty  so  as  to  make  them 
cover  the  same  territory,  and  consolidate 
the  duplicate  county  and  dty  offices  into  the 
hands  of  one  set  of  officers,  they  would  be 
able  to  find  competent  persons  willing  to  per- 
form the  consolidated  duties  of  any  two 
offices  for  the  salary  attached  to  one,  and 
that  a  single  salary  would  be  full  compensa- 
tion for  the  performance  of  such  consoli- 
dated duties.  The  office  of  district  attorney 
and  of  attorney  of  the  dty  and  county  are 
not  duidicates,  and  have  no  duties  in  cora- 
mon,  nor  Is  there  any  foundation  for  holding 
that  the  salary  of  the  district  attorney  was 
a  fair  and  just  compensation  for  performing 
the  duties  of  both  offices.  On  the  contrary, 
the  first  charter  adopted  under  Article  2i) 
In  1901,  fixed  the  salary  of  the  attorney  for 
the  dty  and  county  at  ^,600.00  per  annum. 
That  charter  was  framed  by  a  convention 
of  freeholders  and  ratified  by  a  vote  of  the 
pet^le  of  the  dty  and  county.  We  are 
bound  to  assume  that  the  salary  so  author- 
ized is  no  more  than  a  fair  compensation 
for  the  responsibilities  and  duties  of  the  of- 
fice. From  the  1st  of  January,  1905,  to  the 
present  time,  the  district  attorney  In  and 
for  the  C^ty  and  County  of  Denver  has  been 
Efald  the  salary  attached  by  law  to  his  office, 
and  the  attorney  of  the  dty  has  been  paid 
the  salary  fixed  for  his  <^ce  by  the  charter. 

The  charter  of  the  dty  of  Denver,  enacted 
by  the  (General  Assembly,  fixed  the  salary 
of  the  dty  attorney  at  $5,000.00  pet  annum; 
yet  It  Is  contended  that  in  framing  Article 
20  the  Oeneral  Assembly  was  guilty  of  the 
Injustice  of  intending  to  compel  the  district 
attorney  to  perform  gratuitously  services 
which  that  body  had  valued  at  $5,000.00  be- 
fore consolidation,  and  which  the  people  of 
the  dty  and  county,  since  consolidation,  and 
up  to  this  good  day  have  valued  at  $4,600.00 
per  annum. 

The  evils  sought  to  be  remedied  plainly 
were:  First,  the  denial  to  the  po^le  of 
Denver  of  the  right  of  local  self  government, 
and  second,  the  administrations  of  the  func- 
tions of  dty  and  county  governments,  in 
the  same  territory,  by  two  sets  of  officers. 
Hie  conclusion  follows  that  the  purpose  of 
Artlde  20  was  to  grant  Home  Rule  to  the 
Olty  and  County  of  Denver,  subject  to  the 
condition  that  the  people  establldi  >udi  a 
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eorenanmt  ftfl  wotdd.  cuisolldate  the  func- 
tions ol  dty  and  county  aflhlrs  so  as  to  be 
administered  "by  oae  set  of  officera.  And  the 
manifest  purpose  of  Section  3  was  to  remedy 
the  second  evil  by  immedlatdy  setting  In 
operation  a  temporary  or  provisional  gov- 
Mnment  which  tiie  people  of  the  dty  and 
county  could  perpetuate  In  their  diarter. 

It  Is  also  urged  by  defendant  that  the  pur- 
pose of  tb^  framers  of  Article  20  by  tensA- 
natlng  the  term  of  the  then  dty  attorney  was 
to  require  the  district  attorney  to  act  as  at- 
torney  of  the  dty  and  county  without  cotn- 
poisatJlon,  and  thus  save  Uie  salasy  of  mdt 
attorney  during  the  temporary  government 
That  Is  a  pnre  assun^tlon,  and  since  no  sucb 
Intention  Is  expressed  In  Artlde  20  the  court 
may  not  give  effect  to  a  si^estlon  of  a  mere- 
ly speculatlTe  diaracter.  A  legislative  pur- 
pose does  not  become  law  unlra  It  be  ex- 
pressed and  enacted  In  written  words.  No 
matter  how  dear  the  purpose  may  be  In  the 
legislative  mind,  If  language  Is  not  employed 
to  make  It  effective,  the  courts  cannot  supply 
the  d^dency ;  and  the  purpose  fidls  in  whole 
or  In  part,  acoordtaig  to  the  Insnffidenc?  of 
the  langnag&  nils  Is  the  fundamental  prln- 
dpie  of  written  law.  Vnm  It  followa  the 
cardinal  rule  of  construcUon  that  the  Intent 
must  be  found  In  the  language  of  the  Instru- 
ment If  the  language  be  dear,  and  capable 
of  but  one  meaning,  then  there  Is  no  neces- 
dty  or  nxmi  Cor  cmstructlon.  Tba  duty  of 
the  courts  Is  to  enforce  the  law  as  written. 
TbA  policy  of  the  law  does  not  concern  them, 
nor  whether  it  seems  wise  or  unwise,  Just 
or  unjust  When  the  written  language  is 
ambiguous  and  mi^  reasonably  have  differ- 
ent meanings  then,  and  tbva  only,  may  a 
court  ccMiBider  what  it  concdves  to  be  the 
general  purpose  of  tbe  enactment  to  aid  it 
in  resolving  suoh  ambiguity.  But  in  respect 
to  tbe  language  under  condderatlon,  "and 
tbe  district  attorney  shall  also  be  tbe  attoi^ 
n^  of  the  dty  and  county,"  there  is  no  un- 
certainty or  ambiguity,  and  there  Is  no 
phrase  or  word  in  Article  20  which  casts 
any  doubt  upon  its  meaning.  The  amend- 
mmt  in  plain  and  unequlvoe^  language  end- 
ed the  term  of  the  old  dty  attorney,  created 
the  new  <^ce  of  attorney  of  Oie  dty  and 
counfy  and  named  a  new  incumbent  The 
right  and  authority  to  do  this  is  clear,  and 
the  motive  is  of  no  concern  of  the  courts. 
The  whole  situation  may  be  ttius  expressed : 

1.  Plaintiff  held  two  separate  c^ces. 

2.  To  each  of  them  a  salary  was  attached. 

3.  Under  the  general  rule  of  law  he  was 
entitled  to  both  salaries. 

4.  There  is  no  provision  la  Article  20 
which  takes  his  case  out  of  the  operation  of 
this  rule. 

"In  tiie  case  of  all  written  law  it  Is  tbe  intent 
of  the  law  that  it  is  to  be  enforced.  Bat  this 
intent  is  to  be  found  in  the  instrument  itself. 
•  •  •  That  which  the  words  declare  is  the 
meanine  of  the  instrument,  and  neither  courts 
nor  leKislatures  have  a  right  to  add  to  or  .take 
■war  from  that  meaning.**^ 


"It  is  not  allowed  to  Interpret  what  ba«  no 

need  of  Interpretation.  Where  an  Instmnieiit  is 
worded  in  dear  and  precise  terms,  when  its 
meaning  is  evident,  ana  leads  to  no  absard  con- 
clusions, there  can  be  no  reason  for  refusing  to 
admit  the  meaning  which  the  words  natorally 
import  To  so  elsewhere  in  search  of  conjee- 
tures  to  restrict  or  extend  it  Is  but  to  elude  it 
If  this  dangerous  method  be  once  admitted,  there 
will  be  no  iortromait  which  it  will  not  render 
oielesB." 

See  Newell  v.  People,  7  N.  T.  9,  83; 
Beardstown  v.  Virginia,  76  lU.  34 ;  Basmus- 
sen  V.  Baker,  7  Wyo.  117,  SO  Pac.  819,  38  I* 
B.  A.  773  ;  8  Cyc.  732  ;  6  A.  A  E.  Enc.  922. 

The  forcing  prlndples  are  applicaUe 
in  this  case.  TO  prevent  Oie  danse,  *tlia  dis- 
trict attorney  shall  also  be  ex  officio  attoi^ 
n^  Of  the  dty  and  county,**  from  bdng 
meanln^ess  and  non-effective.  It  la  necessary 
to  hdd  that  it  was  Intended  that  Uie  <rfBee 
of  attorney  of  the  dty  and  county  dumld 
be  govemed  by  the  provisions  of  the  diarter 
rdating  to  the  office  of  dty  attorn^.  That 
point  being  settled  the  ineanlng  of  the  m- 
actment  la  dear;  and  It  nuy  wdl  be  added 
that  If  that  meaning  lud  not  bem  adopted 
and  acted  upm  durliw  the  period  <tf  the 
temporary  government,  the  proper  and  or- 
derly administration  of  the  vast  legal  busi- 
ness of  the  dty  would  have  titaa  InyMMsible. 
When,  aa  here,  the  law  Is  plain,  the  court 
should  enforce  it  as  written. 

Ftoaphraslng  the  language  of  tbe  Supreme 
Court  of  Wyoming  already  quoted: 

"The  plaintiff  was  required  to  give  attention 
to  a  very  important  state  office,  sud  also  to  a 
very  important  city  and  county  office.  His  re- 
spon^biiities  were  largely  increased,  and  every 
principle  of  justice  requires  that  he  be  compen- 
sated." 

Tbe  inherent  Justice  of  this  proposition  ap- 
peals to  all.  Tbe  plato  language  of  Article 
20.  and  every  fair  Inference  to  be  drawn 
from  it,  manifests  the  intention  that  plain- 
tiff should  bold  those  offices  as  s^Mirate  and 
distinct  positions,  and  receive  the  salary  at- 
tached to  each.  No  question  of  double  sal- 
aries for  consolidated  duties  under  local 
government  Is  presented,  but  tbe  question 
is  whether  It  was  Intended  that  a  district 
attorney,  entitled  to  his  salary  as  such,  as 
every  other  district  attorney  in  the  State 
was,  should  also  be  fadd  responsible  for  tbe 
performance  of  the  very  important  and  ar- 
duous duties  of  attorney  of  the  dty  and 
county  of  Denver  without  any  compensation? 
There  is  nothing  In  Article  20  indicating 
that  any  such  unjust  imposition  was  intend- 
ed and  the  answer  to  the  question  must  be 
in  the  negative  and  the  Judgment  accord- 
ingly reversed. 

The  Judgment  la  reversed  and  the  cause 
remanded  to  the  district  court,  with  direc- 
tions to  enter  Judgment  for  plaintiff  accord- 
ing to  the  prayer  of  his  complaint 

ALLEN,      not  partldpatlng. 


Digitized  by 


Kao) 


STATE  T.  INDEPE2n>KNCE  GAS  CO. 


713 


On  Petitloii  for  Refaearlng. 

FEIB  ODBIAM.  After  a  carefnl  conslder- 
atlou  of  the  gronnda  urged  tor  a  r^eatlnj^ 
the  court  it  still  satisfied  that  Its  ctmclnsiofi* 
as  to  the  general  right  ot  plaintiff  to  recover, 
la  sound. 

[•]  The  defendant  in  enor  urges  that  in 
any  event  the  plalntUC  In  error  has  no  right 
to  Interest  on  the  som  fOnnd  due  him  as 
salary;  thus  raising  a  question  not  hereto- 
fore argued  or  ctmsldered.  We  are  of  the 
<Vinlon  that  the  position  la  well  takm. 

In  Montezuma  County  t.  Wheeler,  39  Colo. 
207,  89  Pac.  50,  It  was  held, that  a  dlTlsion 
SDperlntendent  of  Irrigation, 'having  a  claim 
against  the  county  for  salary,  was  not  enti- 
tled to  Interest  thereon.  This  was  vpon  the 
ground  that  a  county,  being  an  involuntary 
political  division  of  the  state,  shares  with 
the  state  an  exemptim  fr<Hn  liability  for 
the  payment  of  Interest,  in  the  absence  of  an 
express  provisioD  for  such  payment  The 
plaintiff  In  this  case  sues  for  salary  due  him 
from  a  munldpallty  and  the  case  Is  clearly 
within  the  above-named  decision. 

The  case  of  Golden  v.  Western  Co.,  60  Colo. 
382, 154  Pac.  95,  In  which  Interest  was  allow- 
ed on  a  debt  due  for  material  furnished  in 
the  constnictiou  of  a  walerworts  system  for 
the  dty,  Is  distinguished  from  Montezuma 
County  V.  Wheeler,  supra,  and  is  distinguish- 
able from  the  case  at  bar.  The  contract  for 
material  for  the  waterworks  was  entered 
Into  by  the  city,  as  the  court  points  out,  In 
Its  private  or  business  capacity;  while  the 
claim  In  the  case  at  bar  is  against  the  mu- 
nicipality In  Its  governmental  capacity.  The 
Montezuma  County  Case  Is  conclusive  upon 
the  qaeetion  of  int^est  here  raised,  and  we 
hold  that  no  Interest  can  be  allowed  on 
plalDtiCTs  claim. 

Another  ground  for  holding  that  interest 
should  not  be  allowed  Is  that  a  public  officer, 
having  a  claim  for  salary,  is  not  a  creditor 
of  the  state,  or  of  a  political  subdivision 
thereof,  and,  therefore,  such  demand  does  not 
fall  within  the  terras  of  the  Interest  statute. 
Tbia  fact  clearly  diatingnisheB  the  case  from 
the  cases  cited  by  counsel  as  being  In  con- 
flict with  the  Montezuma  County  Case.  Th^ 
dealt  with  the  question  of  Interest  on  in- 
stmments  In  writing  and  money  due  on  ac- 
count, where  the  relation  of  creditor  and 
debtor  plainly  existed.  Iliey  hare,  therefore, 
DO  bearing  on  the  question  here  Involved. 

The  opinion  heretofore  delivered  will  be 
omstmed  as  allowing  judgment  only  as  to 
the  principal  of  the  claim.  The  cvinlon  is 
modtfled  accordingly,  the  petition  for  rehear- 
ing is  dmled,  and  cause  remanded  to  the 
district  court  with  directions  to  eater  judg- 
ment for  plaintiff  fmly  for  the  amount  of  sal- 
ary due  and  costs. 

ALLEN,  J.,  not  partlclpaHng. 


STATE  V.  INDEPENDENCE  OAS  CO.  et  aL 

(two  eases).    (Nos.  21142,  2U43.) 
(gapreme  Court  of  Kansas.  April  6, 1918.  Be- 
hearisg  Denied  May  16,  1918.) 

(ayUahus  hy  the  Court.) 

1.  Appeal  and  Ebbob  ^»339(2)  ~-  Time  roK 

APFEAI^DlBMIBBAIk 

When  an  action  is  dismissed  as  to  certain 
defendants,  all  orders  which  were  made  prior  to 
the  order  of  dismissal,  and  of  which  complaint 
is  made  b;  those  defendants,  must  be  appealed 
from  within  six  months  after  the  order  of  dis- 
missal is  made. 

2.  Gab  ^s>11— CaAHOK  or  Rates  bt  Bboeiv- 

EB— COHSEHT  OF  PUBLIO  UHLITZES  OOmaS- 
SION. 

The  courts  ot  this  state  have  no  Jurisdiction 
to  appoint  recdvers  for  the  purpose  of  TPgulat- 
in^  the  rates  of  public  service  corporations,  and 
neither  the  courts  nor  the  receivers  of  such  cor- 
porations have  jurisdiction  to  change  le^  rates 
without  the  consent  of  the  public  utilities  cmu- 
mission;  but,  when  the  legal  rates  charged  by 
the  receiver  of  a  public  service  corporation  have 
been  enjoined  by  a  court  of  competent  jurisdio 
tion,  the  receiver  may  put  into  effect'  rates  to 
be  charged  until  the  eommlsdou  flstabUshes  a 
new  rate. 

3.  Appeal  and  Ebbob  «=s>781C1)  —  Stipula- 
tion—Dismissal. 

An  appeal  may  be  dlBmlssed  when  it  appears 
that  all  the  orders  from  which  tiie  appMl  is  tak- 
^  were  made  under  a  stipulation  signed  by  the 
party  app^ing. 

4.  Appeal  and  Ebbob  «=»790<1)— DiBXxmAL 

—Review  Inestectdal.  . 
An  appeal  ma;  be  distnissed  when  this  court 
cannot  make  any  order  that  will  affect  the  rlghta 
of  the  parties  thereto. 

Appeal  from  District  Court,  Montgomery 
County. 

Quo  warranto  by  the  State  of  Kansas 
against  the  Independence  Gas  Company  and 
others,  in  which  the  Wyandotte  Coimty  Oas 
Company  and  the  Kansas  City  Pipe  Line 
Company  were  thereafter  made  parties  de- 
fendant. Action  dismissed  as  to  the  Wyan- 
dotte County  Gas  Company,  after  its  receiv- 
ers had  been  discharged;  and  from  a  Judg- 
ment forbidding  certain  deliveries  of  natu- 
ral gas  and  ordering  certain  deliveries,  the 
Wyandotte  County  Gas  Company  and  the 
Kansas  City  Pipe  Line  Company  separately 
appeal.  Appeals  dismissed. 

Jdta  H.  Atwood,  of  Kansas  City.  Ma,  few 
appellants.  Bobert  Stone,  of  TopAa.  Chea- 
ter I.  Long,  of  Wichita.  T.  S.  Salathtel,  of 
Independence,  and  J.  W.  Dona,  of  Kansas 
City.  Ma,  for  appellees. 


MARSHALL,  J.  On  January  5,  1912,  Id 
the  district  court  of  Montgomery  county,  the 
Attorney  Generfil  commenced  an  action  In 
quo  warranto  against  the  Independence  Gas 
Company,  the  Consolidated  Gas,  Oil  &  Manu- 
facturing Company,  and  the  Kansas  Natural 
Gas  Company;  and.  In  the  t)etItion  In  that  ac- 
tloD,  charged  that  the  defendants  had  vio- 
lated the  anti-trast  statutes  of  the  state. 
The  Kansas  Natnral  Gas  Company  was  then 
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engaged  In  the  transportation  of  natural 
gas  through  the  eastern  part  of  the  state  to 
the  Wyandotte  County  Gaa  Company  In 
Wyandotte  county,  and,  In  transporting  the 
gas,  used  the  pipe  lines  of  the  Kansas  City 
Pipe  Line  Company.  After  the  action  had 
been  commenced,  the  Wyandotte  County  Gas 
Company  and  the  Kansas  City  Pipe  Line  Com- 
pany were  made  parties  thereto.  The  Wyan- 
dotte County  Gas  Company  appeared  special- 
ly and  filed  a  motion  to  gnash  the  serrice  of 
the  summons  made  on  it.  That  motion  was 
overruled.  The  Wyandotte  County  Gas  Com- 
pany and  the  Kansas  City  I^pe  Line  Company 
each  filed  a  demurrer.  The  demurrers  were 
never  heard  by  the  court.  Receivers  were  ap- 
pointed for  the  Kansas  Natural  Gas  Compa- 
ny, for  the  Wyandotte  County  Gaa  Company, 
and  for  the  Kansas 'City  Pipe  Line  Com- 
pany. On  October  16,  1915,  the  receivers  for 
the  Wyandotte  County  Gas  Company  were 
discharged,  and  the  action  was  dismissed  as 
to  that  company.  No  appeal  was  taken  at 
that  time,  nor  at  any  time  within  six  months 
thereafter.  On  October  16,  1916,  the  court 
rendered  the  following  Judgment; 

"It  is  therefore  conBidered,  adjudged,  and  de- 
creed that  none  of  the  distributmir  contracts 
aforesnid  are  binding  upon,  or  effective  against, 
said  receiver,  and  that  be  should  not,  and  is 
hereby  forbidden  to,  deliver  natural  gas  to  any 
of  said  diittributing  companies  under  the  distrib- 
uting contracts  formerly  existing  between  the 
Kansas  Natural  Gas  Company  and  said  distrib- 
uting companies,  respectively;  and  he  ts  hereby 
ordered  to  deliver  natural  gas  to  such  of  said 
distributing  companies  as  will  receive  the  same 
at  the  rates  and  prices,  and  on  the  terms  named 
in  the  schedule  of  rates  and  prices  heretofore 
promulgated  by  said  receiver  to  said  distributing 
companies,  respectively;  and  the  acts  of  said  re- 
ceiver in  promulgating  aald  achedules  are  hereby 
approved." 

From  that  Judgment  the  Wyandotte  Coun- 
ty Gas  Company  and  the  Kansas  City  Pipe 
Line  Company  have  filed  separate  appeals. 

[1]  1.  The  Wyandotte  County  Gaa  Com- 
pany contends  that: 

"The  court  below  had  no  Jurisdiction  under 
sections  60  and  51  of  the  Code  [Gen.  St.  1915, 
IS  6940,  6941]  to  summon  the  Wyandotte  Coun- 
ty Gaa  Company,  a  domestic  corporation,  domi- 
ciled, located,  doing  business,  and  owning  prop- 
erty only  in  Wyandotte  county,  to  appear  in  the 
district  court  of  Montgomery  county,  in  en  ac- 
tion for  the  recovery  of  a  fine,  penalty,  or  forfei- 
ture imposed  by  statute." 

In  the  Older  discharging  the  receivers  of, 
and  dismissing  the  action  against,  the  Wyan- 
dotte County  Qaa  Company,  there  was  a  find- 
ing that  all  the  pleadings  charging  or  at- 
tempting to  charge  the  Wyandotte  County 
Gas  Company  with  acts  subjecting  it  to  pen- 
alties had  been  withdrawn  by  stipulation. 
There  was  therefore  no  action  pending  against 
the  Wyandotte  County  Gas  Company  on 
October  16,  1916;  and  there  was  then  no  pe- 
tition charging  that  company  with  any  act 
which  would  subject  it  to  any  penalty. 

AU  errors  that  had  been  committed  by  the 
trial  court  against  the  Wyandotte  County 
Gas  Company  were  concluded  by^  the  Judg- 


ment of  dismissal  against  that  company;  and 
those  errors  cannot  now  be  presented,  for 
the  reason  that  no  appeal  was  taken  within 
six  months  from  the  date  of  the  dlsmissaL 
All  questions  concerning  the  service  of  sum- 
mons, concerning  the  appointment  of  the  re- 
ceivers, and  concerning  their  control  and 
conduct  until  the  order  of  dismissal,  are 
concluded  by  the  failure  of  the  Wyandotte 
County  Gas'  Com[)any  to  appeal  within  six 
months  after  the  date  of  that  order. 

[2]  2.  The  Wyandotte  County  Gas  Com- 
pany contends  that  the  court  had  no  juris- 
diction to  appoint  receivers  to  regulate  rates; 
that  neither  the  court  nor  the  receivers  had 
Jurisdiction  to  change  the  existing  rates  of 
the  Kansas  Natural  Gas  Company,  or  of  the 
Wyandotte  County  Gas  Company,  without  the 
consent  of  the  public  utilities  commission; 
and  that  the  court  had  no  Jurisdiction  to  dis- 
avow and  cancel  the  supply  contract  exist- 
ing between  the  Kansas  Natural  Gas  Com- 
pany and  the  Wyandotte  County  Gas  Ccnn- 
pany. 

The  rate-making  body  of  public  service 
corporations  In  this  state  Is  the  public  ntill- 
tles  commission.  Under  section  8358  of  the 
Gen«al  Statutes  of  1915,  the  rates  char^ 
ed  by  the  Kansas  Natural  Oas  Company 
and  hy  the  Wyandotte  County  Gas  Com- 
pany on  January  1,  1911,  became,  and 
thereafter  were,  the  legal  rates;  and  those 
rates  conld  not  be  changed  without  the  con- 
sent of  the  public  utilities  commlftslon.  State 
ex  nA.  ▼.  Gaa  Co.,  88  Kan.  165,  127  Pac 
689;  State  ex  rel.  v.  Flannelly.  96  Kan.  872, 
1S2  Pac.  22;  Telephone  Oo.  v.  UUlltte  Oom- 
mlsslon,  97  Kan.  186,  154  Pac  262;  City  of 
Scammon  t.  Gas  Co.,  98  Kan.  812,  160  Pac 
316;  State  ex  rel.  r.  Ctas  Ca,  100  Kan.  S83, 
165  Pac.  1111. 

The  order  from  which  this  appeal  was  tak- 
en was  based  partly  on  a  conclusion  of  law: 

"That  the  supply  contracts  with  tbe  distribnt- 
ing  companies,  whose  plants  are  located  within 
the  state  of  Kansas,  are  invalid,  llleeal,  and 
void,  being  in  violation  of  the  laws  of  this  state 
and  of  the  United  States,  and  are  not  binding  on 
tbe  receiver." 

The  validity  of  the  contract  between  the 
Kansas  Natural  Gas  Company  and  the 
Wyandotte  County  Gas  Company  is  immate- 
rial in  these  appeals,  for  the  reason  that 
the  rates  fixed  by  the  contract  were  In  effect 
on  January  1.  1911,  and  became  legal  rates 
by  virtue  of  section  8858  of  the  General 
Statutes  of  1916.  The  trial  court  did  not 
have  power  in  the  action  then  pending  be- 
fore it  to  declare  those  rates  ill^l.  State 
V.  Flannelly,  96  Kan.  372,  382,  152  Pac  22. 

The  court  did  not  cancel  the  contracts;  It 
found  that  the  contracts  were  Illegal  and 
void,  and  stopped  there.  In  this  action, 
under  the  pleadings  as  they  then  stood,  with 
the  action  dismissed  as  to  the  Wyandotte 
County  Gas  Company,  the  court  did  not  have 
power  or  Jurisdiction  to  cancel  the  contracts 
between  that  company  and  tbe  Kansas  Nat* 
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aral  Gas  Company.  The  court  ordered  the 
receiver  of  the  Kansas  Natural  Gaa  Company 
not  to  deliver  nattiral  gas  to  any  distributing 
company  except  to  such  as  would  receive  the 
same  at  the  rates  and  prices  that  had  been 
fixed  by  the  receiver.  The  Wyandotte  Coun- 
ty Gas  Company  was  distributing  gas  In 
Wyandotte  county.  Ndther  the  court  nor 
the  receiver  could  compel  that  company  to 
receive  gas  at  any  price  other  than  the  one 
named  In  the  contract  between  the  Wyan- 
dotte County  Gas  Company  and  the  Kansas 
Natural  Gas  Company. 

On  December  10,  1915,  the  public  utilities 
commission  promulgated  an  order  Increasing 
the  rates  that  had  been  established  by  sec- 
tion 8358  of  the  General  Statutes  of  1915. 
On  June  3,  1916,  in  an  action  then  pending 
in  the  United  States  District  Court  for  the 
District  of  Kansas,  In  which  John  M.  Lan- 
don.  receiver  of  the  Kansas  Natural  Gas 
Company,  was  plaintiff,  and  the  public  utili- 
ties commission  and  others  were  defendants, 
a  temporary  injunction  was  Issned  enjoining 
the  public  utilities  commission  and  Its  at- 
torneys and  the  Attorney  General  from  put- 
ting into  effect  and  enforcing,  by  legal  pro- 
ceedings or  otherwise,  the  rates  established 
by  law  or  those  fixed  by  the  public  utilities 
commission.  The  injunction  took  effect  on 
August  29.  1916.  In  Telephone  Co.  v.  Utili- 
ties Commission,  97  Ran.  136,  154  Pac.  262, 
this  court  Bald: 

"Where  a  conrt  having  Juristliction  determinrs 
that  a  rnte  fixed  by  the  statute  and  approved  by 
the  atUities  commission  is  confiacatory,  the  util- 
ity is  left  free  to  operate  under  such  rate  as  it 
may  eatablifih  until  a  new  one  has  been  fixed  by 
the  commission."    Syl.  5. 

When  the  federal  court  enjoined  the  rates 
that  were  in  effect  on  January  1,  1911.  apd 
enjoined  the  rates  that  the  public  utUities 
commission  put  into  effect  on  December  10, 
1915,  there  were  no  legal  rates  that  could  be 
collected  by  the  receiver  of  the  Eaasas  Natu- 
ral Gas  Company.  In  order  to  serve  the 
public,  the  receiver  was  then  compelled  to 
put  into  effect  rates  of  his  own;  that  he  did. 
His  rates  were  awtroved  by  the  order  from 
wfai<^  these  appeals  have  been  taken. 

The  Wyandotte  County  Gas  Company,  in 
its  specification  of  errors,  presents  other 
questions;  but  they  are  not  argued  In  Its 
brief  and  will  not  be  discussed. 

{31  3.  The  appeal  of  the  Kansas  City 
Pipe  Line  GomiHiny  is  not  identical  with  that 
pf  the  ;W)|raDdott!9  County  Ges  Company. 
There  is  but  one  brief  on  the  two  an;>eal8,  and 
that  brief  presents  the  cause  of  the  Wyan- 
dotte Oounty  Gas  Company.  The  qnestlous 
Involved  In  the  appeal  of  the  Wyandotte 
Ocmnty  Ou  Company  have  been  disposed  of, 
and,  so  At  as  the  ajj^eals  are  identical,  the 
questions  Involved  In  the  appeal  of  the  Kansas 
City  Pipe  Line  Company  have  also  been  dis- 
posed of. 


The  Kansas  Oi^  Pipe  tine  Company,  with 
a  number  of  other  parties  to  the  action,  en- 
tered into  a  stipulation  which  has  been  com- 
monly called  a  creditors'  agreement.  Under 
that  agre^nent,  none  of  the  matters,  of 
which  the  Kansas  City  Pipe  Line  Company 
complains,  can  be  modified  or  reversed,  for 
the  reason  that  its  property  has  been  operat- 
ed and  controlled  by  its  receiver  In  conform- 
ity with  the  stipulation. 

The  action  in  the  district  court  of  Mont- 
gomery coimty  has  been  dismissed,  and  the 
whole  gas  controversy  is  now  In  the  federal 
courts;  and  that  court,  throagh  its  receivers, 
has  control  of  all  the  property  connected 
with  the  Kansas  Natural  Gas  Company. 

[4]  4.  John  M.  Ijindon,  receiver  of  the 
Kansas  Natural  Gas  Company,  moves  to  dis- 
miss these  appeals,  "niere  la  no  substantial 
difference  between  the  views  herein  express- 
ed and  the  order  made  by  the  district  court 
on  October  16,  191&  Any  order  made  at 
this  time  in  tills  action  cannot  have  any 
effect  in  the  suits  now  pending  In  the  federal 
courts. 

The  appeals  are  therefore  dismissed.  All 
the  Justices  concurring,  ezo^t  DAWSON, 
J.,  who  did  not  sit 


ENGHI4BRECHT  V.  HEBBINaTON. 
(No.  21007.) 

(Supreme  Court  of  Kansas.    Nov.  10,  1917> 
On  Kebearing,  May  11,  1918.) 

fSyUahut  hy  the  Court.) 

1.  Limitation  of  Actions  ^346(5)  —  Rtm- 

NING  of  STATUTB— AcCRUAt  OF  ACTIOll, 
An  owner  of  land  entered  into  a  contract 
with  bis  son  that,  if  the  son  would  remain  at 
borne  and  help  the  father  pay  a  mortgage  debt 
apon  his  farm,  he  would  leave  to  the  son  one- 
half  of  the  farm  at  the  death  of  the  father  and 
mother,  and  the  son  in  accordance  with  the  con- 
tract remained  at  home  for  about  5  years  dur- 
ing which  time  the  mortgage  debt  was  paid. 
More  than  26  years  after  performance  by  the 
son  had  been  oompleted  the  father  conveyed  the 
farm  to  a  stranger,  and  died  without  devising 
any  part  of  the  land  to  the  son.  Held,  in  an  ac- 
tion brouRbt  by  the  son  for  specific  perform- 
ance, or  for  damages  in  lien  of  performance, 
that  when  the  father  conveyed  the  land  to  an- 
other and  placed  it  beyond  his  power  to  devise 
one-half  of  the  land  to  the  son  and  performance 
by  the  father  became  a  legal  Impossibility,  a 
canse  of  action  accrued  at  once  in  favor  of  the 
son,  and  trcm  that  time  the  statnte  of  Iimita> 
turns  began  to  run  against  him. 

On  Rehearing. 

2.  PLEADina  4»367C1)  —  IWDEFINl'i'gHBaa— 

Motion. 

To  be  available,  an  objection  to  the  gen- 
erality or  indefiniteneas  of  the, averments  of  a 
pleading  should  l>e  raised  by  motion. 

3.  Cbeatxon  or  'Ezpbkss  TatJBTs— Statute. 

Under  the  statute,  an  express  trust  relating 
to  lands  can  only  be  created  by  a  writing  sign- 
ed by  the  party  creating  the  same,  or  by  his 
attorney  lawfully  authorized  is  writing. 


iWvr  mOm  nam  ■••  mum  teple  taA  KBT-NUMBBR  In  all  K«r-Nuiab«red  I>lswU  and  inMxw 
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4.  Fbavds,  STATunc  or  «=»71— Sau  or  Lard 
— Pabol  Contbact. 
A  parol  contract  for  the  sale  of  lands,  or  of 
any  interest  therein,  is  withio  the  statute  of 
fraods  and  uneDforceiU>Ie,  unlesa  It  is  taken 
out  of  the  statute  hy  aome  fact  or  circmnBtance 
connected  with  it 

6.  Frauds,  Stattttb  of  «=>129(5  —  Paroi, 

OONTRACTT  FOB  SaUB  OT  LAND — PaTMENT  OF 
PUBCHASB  PbICB— PaTUENT  IN  SEBVICES. 

The  payment  of  the  purchase  price  does  not 
take  a  verbal  contract  for  the  sale  of  lands  out 
of  the  statute  of  frauds,  nor  will  the  payment 
of  the  consideration  in  services  have  that  effect, 
If  the  value  of  the  services  may  be  determiaed 
and  eompensatioa  ]n  mcnie:r  niay  be  made  therfr- 
for. 

Appeal  from  District  Court,  Sbawnee 
County. 

Action  by  Peter  Engelbrecht  against  3.  B. 
Herrlngton,  as  executor  of  the  will  of  An- 
drew E!ugelbrecht.  From  a  Judgment  for 
defendant,  j}laiQtlff  appeals.  Affirmed. 

Crane,  Hayden  ft  Hayden,  of  Topeka.  for 
appellant  Bacen  &  Ctaw,  of  Topeka,  for  ap- 
pellee. 

JOHNSTON,  C.  J.  This  action  was 
brought  by  Peter  Etogelbredit  agaiost  J.  B. 
Herrlngton,  tlie  executor  of  the  will  of  An* 
drew  Engelbrecht,  deceased,  to  recover  land, 
or  rather  the  value  of  land,  which  It  is  al- 
leged the  deceased  orally  agreed  to  devise  to 
plalntllf.  Plaintiff  appeals  from  a  Jadgment 
In  defendant's  favor. 

In  1878  Engelbrecht  purchased  a  farm  and 
at  the  same  time  executed  a  mortgage  for 
most,  if  not  all,  of  the  purchase  price.  He 
and  his  family  occupied  it  as  a  homestead 
from  that  time  until  June,  1909,  when  he 
sold  and  conveyed  it  to  another.  It  was  al- 
leged by  plaintiff  that  in  1884  his  father  en- 
tered into  an  oral  agreranent  with  him  by 
which  It  was  agreed  that,  if  plaintiff  would 
stay  at  home,  work  upon  the  farm,  and  help 
earn  moQey  enough  to  pay  the  mortgage  debt 
against  It,  he  would  leave  plaintiff  one-half 
of  It  at  the  death  of  himself  and  wife.  It 
was  further  alleged  that  in  June,  1909,  the 
father,  in  violation  of  the  contract,  had  sold 
the  farm  for  $8,000,  when  it  was  really  worth 
$12,000,  and  he  therefore  asked  a  recovery 
of  $6,000.  The  answOT  of  the  defendant  was 
a  general  denial  and  an  averment  that  the 
action  was  barred  by  the  statute  of  limita- 
tions. The  testimony  offered  In  support  of 
the  plaintiff's  claim  consisted  prindpally  of 
converaations  which  the  plalntlfl  claimed  to 
have  heard  between  hla  father  and  mother, 
both  of  whom  had  died  some  time  before  this 
action  was  broui^t  He  testiOed  that  one  of 
these  occurred  about  1885,  tliat  the  other  was 
aereral  months  later,  and  tliat  In  each  of 
which  bis  father  had  said  to  bis  mothw  that 
he  had  entered  into  a  contract  with  Peter 
by  which  he  liad  agreed  to  leave  Peter  one- 
half  of  the  farm  when  they  (his  parentiO 
were  throu^  with  It.  The  response  ot  the 
mother  In  each  case  was:  "I  am  glad  of  It" 


According  to  bis  teattniony,  Qie  same  words 
were  used  by  the  £atlier  and  mother  In  each 
of  these  conversations.  He  testified  that 
about  fire  years  afterward  be  beard  his  fa- 
ther say  to  his  mother  that  Peter  had  pnv 
formed  his  part  of  the  contract  and  that  he 
now  bad  mcmey  enough  to  pay  off  the  mort- 
gage. Althous^  Peter  was  present  at  all  of 
the  conversations,  he  says  he  took  no  part  In 
any  of  them.  Nothing  was  said,  by  ^ther 
the  father  or  mother  to  him  nor  by  him  to 
them.  On  this  account  it  could  not  be  said 
that  these  statements  constituted  communl* 
cations  or  transactions  had  between  falm 
and  deceased  persona.  Other  witnesses,  how- 
ever stated  that  they  heard  the  father  in  bis 
lifetime  praise  Peter  and  bis  work  and  say 
that  he  would  give  the  property  to  Peter 
when  he  died.  Evidence  produced  by  defend- 
ant consisted  of  facts  and  circumstances  In- 
consistent with  the  contract  pleaded.  For 
instance,  in  1901  Andrew  Engelbrecht  made  a 
will  leaving  a  life  estate  In  the  farm  to  his 
wife,  and  at  her  death  the  property  was  to 
be  equally  divided,  among  his  children.  In- 
cluding Peter,  There  were  eight  children 
in  the  family,  and  it  appears  that  others  ot 
them  worked  on  the  farm  after  they  reached 
majority,  although  Peter  and  Mrs.  Herrlng- 
ton were  at  home  much  longer  than  the 
others  after  they  became  of  age^  When  the 
farm  was  sold  there  was  no  recognition  by 
Andrew  Engelbrecht  of  a  contract  to  give 
bis  sou  one-half  of  the  land  nor  any  sugges- 
tion that  Peter  had  any  Interest  in  It  Aftr 
er  his  wife's  death  Andrew  Bng^brecht  ex- 
ecuted another  will,  the  one  probated  after 
his  death,  and  In  it  he  gave  hla  property  in 
equal  shares  to  his  children,  with  the  ex- 
ception of  two  of  ttiem,  but  Peter  was  glvra 
a.  share  as  though  he  had  no  claim  or  In- 
terest In  the  estate,  ^e  general  verdict  of 
the  Jury  was  in  favor  of  the  defaulant  and 
they  also  returned  answers  to  a  number  of 
special  questions.  Among  othN*  things,  the 
Jury  found  that  the  allied  contract  had 
been  made  between  plaintiff  and  bis  father, 
and  that  plaintiff  bad  performed  his  part  of 
it;  that  the  farm  was  a  homestead  when  the 
contract  was  made,  but  that  the  wife  of  An- 
drew Engelbrecht  did  not  Join  in  making  the 
contract;  and  that  she  was  afterwards  in- 
formed that  a  contract  bad  been  made,  when 
she  said:  "Z  am  glad  of  it"  It  was  also 
found  the  jury  that  the  oral  contract 
could  not  be  performed  in  a  year,  and  that 
it  was  not  Intended  by  the  parties  that  it 
should  be  performed  within  tliat  time,  and, 
further,  that  the  plaintiff  could  be  compensat- 
ed In  money  for  his  services  rendered  to 
his  father  from  1884  to  1889.  and  that  the 
first  time  he  ever  made  any  claim  to  the 
fiirm  or  to  the  proceeds  of  it  was  on  Janu- 
ary, 1916,  which  was  shortly  before  this  ao> 
tiMi  was  brought  The  plaintiff  moved  tor 
judgment  on  the  special  findings  and  the 
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admissions  of  the  parties,  bat  the  court  de- 
nied the  motion  and  awarded  judgment  In 
favor  of  the  defendant. 

Moch  attention  has  been  devoted  to  the 
auction  whether  the  parol  contract  was 
within  the  statute  of  frauds,  and  therefore 
unenforceable  on  the  grounds:  (1)  That  It 
was  a  contract  affecting  real  estate;  and 
(2)  that  It  was  not  capable  of  performance 
nor  Intended  to  be  performed  within  one 
year.  Another  contention  argued  at  length 
is  that  the  subject  of  the  contract  was  a 
homestead,  and  that,  as  the  wife  did  not  join 
In  the  execution  of  the  contract,  it  was  ab- 
solutely void.  Ife  la  unnecessary  to  deter- 
mine these  questions  so  ably  argued  by  coun- 
sel, as  In  the  opinion  of  the  court  the  conten- 
tion that  the  action  Is  barred  by  the  stat- 
ute of  limitations  must  be  sustained. 

The  contract  was  made  In  18S4,  and  fully 
performed  by  plaintiff  in  1889.  He  bad  com- 
pleted his  part  of  the  contract  26  years  be- 
fore the  action  was  brought.  According  to 
his  version  of  the  contract,  he  was  not  to  re- 
<ieive  one-half  of  the  farm  until  his  parents 
were  through  with  it  The  expressions  used 
were  intended  to  convey  the  meaning  that, 
If  be  worked  at  home  and  helped  to  pay  the 
mortgage  debt,  bis  father  would  leave  or  will 
him  one-half  of  the  form.  The  agreement,  as 
we  have  seen,  was  in  parol.  He  Is  seeUng 
damages  la  Uea  of  spedfle  performance  of 
the  contrad;  recognbilDg  that  performance 
of  It  has  become  Impossible.  An  action  upon 
an  oral  contract  like  the  one  under  which 
plalntiir  claims  Is  barred  within  3  years  aft- 
er the  cause  of  action  accrues.  When  a  time 
Is  fixed  for  tlie  performance  of  a  contract 
ordinarily  ttiere  can  be  no  breadi  of  it  aotll 
tliat  time  has  ftrrived.  Where  an  owner  of 
land  makes  a  promise  to  an  employ^  that  tC 
be  will  perform  personal  serrices  for  talm 
during  his  lifetime,  the  employ^  will  be  given 
a  share  of  bis  estate,  the  ri^t  of  action  in 
favor  of  the  employ^  will  not  accrue  until 
after  the  death  of  the  employer,  unless  In 
bis  lifetime  he  bas  committed  an  actionable 
breach  of  the  contract  26  Gy&  1074.  If  a 
party  r^ndlates  and  renounces  the  entire 
contract,  the  other  is  absolved  from  Its  ob< 
Ilgatltms,  and  may  at  bis  option  bring  an  ac- 
ti«i  -at  once  t<xc  the  damages  be  bas  sus- 
tained. 17  R.  G.  L.  759.  An  Illustration  of 
the  rule  is  found  in  Heery  v.  Heed,  80  Kan. 
380,  102  Pac.  846,  where  a  girl,  Ma^le,  was 
taken  into  the  home  of  Devenney  to  live 
with  and  work  for  him  until  the  death  of 
himself  and  wife,  in  consideration  of  which 
she  was  to  receive  all  of  his  property  at  the 
death  of  himself  and  wife.  After  many 
years  of  service  Devenney  discharged  her 
and  drove  her  from  bis  premises,  and  he 
made  no  provision  for  her  In  his  will.  In  an 
action  brought  by  her  to  recover  the  estate 
it  was  contended  that  the  discharge  was  a 
irradiation  of  the  contract  which  set  the 


statute  of  limitations  in  motion,  and  a  recov- 
ery thereon  was  barred  within  3  years  after 
that  time.  The  contention  was  not  sustain- 
ed, it  being  held  that  as  the  term  of  service 
of  Maggie  was  to  continue  until  the  death  of 
Devenney  and  wife,  she  was  at  liberty  to  Ig- 
nore the  breach  and  hold  herself  in  readi- 
ness to  perform  the  services  contracted  for 
until  the  specified  time.  She  had  the  option 
of  accepting  the  renunciation  and  suing  him 
for  the  damages  sustained,  but  she  also  had 
the  right  to  treat  the  contract  as  a  subsisting 
one  and  await  the  time  for  final  performance 
specified  In  the  contract  Until  that  time  the 
statute  of  limitations  did  not  begin  to  run. 

That  authority  is  not  c<mtrolllng  hera  In 
this  case  the  plaintUF  had  long  since  executed 
his  part  of  the  contract,  and,  what  is  of 
greater  consequence,  his  father  absolutely 
disabled  himself  from  performing  his  part 
of  the  contract  In  June,  1909,  by  the  convey- 
ance of  the  land  to  another.  Thereafter  It 
was  beyond  the  power  of  the  father  to  leave 
or  will  one-half  of  the  land  to  the  plaintiff. 
The  contract  being  fully  executed  on  the 
part  of  the  plaintiff,  and  performance  on  the 
part  of  his  father  being  a  legal  impossibility, 
the  contract  was  at  an  end,  and  the  rights 
of  the  plaintiff  then  fully  accrued.  The  ac- 
tion of  the  father  was  more  than  a  renuncia- 
tion which  the  plaintiff  at  his  option  might 
or  might  not  elect  to  treat  as  a  breadi  of  the 
contract;  It  was  a  self-imposed  disability 
which  ended  the  life  of  the  contract.  There 
was  no  occasion  or  excuse  to  await  the  deatib 
of  the  plaintiff's  father  and  mother,  as  per- 
formance was  b^tmd  the  power  of  the  fa- 
ther, and  nothing  that  the  plaintiff  could  do 
thereafter  would  revitalize  the  oootract  or 
enable  him  to  obtain  a  share  of  the  lanid  that 
had  been  conveyed  to  a  stranger.  Whether 
he  sought  damages  In  lieu  of  the  land  or  the 
value  of  his  services  on  the  quantum  meruit, 
bis  cause  of  action  bad  accrued  when  the 
conv^ance  was  made,  and  from  that  time 
the  statute  of  limitations  was  running 
against  him.  It  bas  been  said  that: 

"If  the  vendor  has  broken  bis  contract  by 
cbnveying  the  property  to  a  tliird  person,  the 
purchaser's  right  of  action  for  damages  accrues 
at  the  time  of  the  conveyance,  and  the  statu- 
tory bar  Is  computed  from  that  date."  25  Oyc. 
1090. 

In  6  Ruling  Case  Law,  p.  1028,  r^erence 
is  made  to  the  voluntary  dlsaMUty  of  a  par^ 
ty  to  a  cwtract,  and  It  Is  said: 

"Under  the  view  that  such  a  renunciation  may 
be  treated  as  a  breach,  a  party  to  a  contract 
has  an  immediate  right  of  action  if  the  act  of 
the  other  party  in  voluntarily  disabling  himself 
from  performing  can  be  treated  as  a  repudiation 
of  the  contract.  IllustratioDa  that  have  been 
given  of  this  rule  are  the  case  of  a  man  who, 
having  promised  to  marry  a  woman  on  a  certain 
day,  marries  another  woman  before  that  day,  or 
where  one  who  has  contracted  to  execute  a  lease 
on  a  future  day  for  a  certain  term  executes  be- 
fore that  day  a  lease  to  another  for  the  same 
term,"  etc. 

In  Union  Insurance  Co.  v.  Oentral  Trust 
Co.,  157  N.  Y.  638.  62  N.  B.  671«  44  L.  B.  A. 
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227,  the  rule  was  applied  to  an  arliitratltHi 
agreement,  and  It  was  said: 

"The  principle  is  not  confined  to  asreetnenta 
of  submfasion,  but  is  applied  to  contracts  gener- 
ally, and  the  rule  is  universally  recognized  that 
where  a  party,  before  the  time  of  performance 
arrives,  pats  it  out  of  bis  power  to  beep  his 
contract,  there  is  an  immediate  right  of  action 
for  a  breach  of  tbat  contract  b?  anticipation." 
157  N.  y.  at  page  643,  52  N.  B.  at  page  674 
(44  L.  R.  A.  227). 

Authorities  tending  to  snwwrt  the  view 
talien  are  Wolf  v.  Marsb,  54  Cal.  228;  Coch- 
rane V.  Oliver,  7  111.  App.  170;  Henry  v. 
Rowell,  31  Misc.  Rep.  384,  64  N.  T.  Supp. 
488;  Harris  v.  Harris,  70  Pa.  170 ;  Maltland 
V.  Zanga,  14  Wash.  92,  44  Pac.  117;  Crist  v. 
Armour,  34  Barb.  (N.  T.)  378;  Burtls  v. 
Thompson,  42  N.  T.  246,  1  Am.  Rep.  516; 
Stark  et  al.  v.  Dnvall  et  al.,  7  Old.  213,  54 
Pac.  453;  Crabtree  v.  Messersmith,  1&  Iowa, 
170 ;  note  8  Ann.  Gas.  113. 

Plalntlflfs  pleading  can  only  be  construed 
as  an  action  for  the  enforcement  of  a  con- 
tract under  which  he  was  to  have  specific 
property,  namely,  one-half  of  a  certain  farm. 
The  statute  of  limitations  began  to  run  on 
the  contract  either  for  specific  performance 
or  for  damages  in  lieu  of  performance  as 
soon  as  the  right  of  action  thereon  accrued. 
It  accrued  when  the  conveyance  was  made 
by  plalntlfTs  father,  which  was  more  than 
three  years  before  bis  action  was  commenced. 
His  action  can  hardly  be  regai'ded  as  one  on 
the  quantum  meruit  for  the  value  of  personal 
services  rendered  by  him,  and  even  if  It  were 
open  to  that  Interpretation,  the  statute  of 
limitations  would  probably  have  run  upon 
that  action  within  three  years  after  the  aerv- 
Ices  had  been  performed. 

In  any  view  It  must  be  held  that  the  cause 
of  action  was  barred  when  the  action  was 
commenced,  and  hence  the  Judgment  of  the 
district  court  Is  affirmed.  All  the  Justices 
concnrrlns. 

On  Rehearing. 

A  rehearing  has  been  granted  In  this  ap- 
peal. On  the  former  hearing,  the  judgment 
1q  favor  of  the  defendant  was  affirmed,  upon 
the  ground  ttut  plalntlfFs  alleged  canse  of 
action  waa  barred  by  the  statute  of  limita- 
tions. Engelbrecht  v.  Herrington,  101  Kan. 
720,  172  Pac.  715.  The  rule  of  law  declared 
In  the  first  opinion  is  conceded  to  be  correct 
and  applicable  In  ordinary  cases  of  breach  of 
contract;  but  It  is  contended  that  because 
of  the  agreement  and  conduct  of  the  parties 
a  trust  arose  In  favor  of  the  plaintiff,  and 
that  the  proceeds  of  the  farm  sold  by  his 
father  in  1900  became  a  trust  fund  in  the 
hands  of  the  father,  and  that  the  statute  of 
limitations  ^d  not  run  until  the  plaintiff  ob- 
tained linowledge  of  the  repudiation  of  the 
trust. 

[2]  first,  It  Is  said  that  the  question  of  the 
statute  of  limitations  was  not  sufficiently 
pleaded  to  raise  an  Issue  in  the  case.  In  his 
■nsww  the  defendant  set  forth  a  general  de- 


nial, and  then  alleged  that  "plaintUTs  pre- 
tended cause  of  action  Is  barred  by  the  stat- 
ute of  limitations."  The  allegation  as  to 
this  defense  is  not  as  specific  as  It  shopld 
have  been,  but  no  reply  was  filed,  and  no 
question  was  raised  as  to  the  sufficiency  of 
the  allegation  at  the  trial.  An  attack  as 
against  generality,  or  as  to  the  statement  of 
conclusions  of  fact  in  a  pleading,  should  be 
raised  by  motion,  and  such  an  objection  la 
not  good,  even  when  raised  by  a  demurrer. 
Meagher  v.  Morgan,  3  Kan.  •372,  87  Am. 
Dec.  476;  L.,  L.  &  G.  Rid.  Co.  v.  Leahy,  12 
Kac.  124;  McPherson  v.  Klngsbaker,  22  Kan. 
G46;  Neosho  County  v.  S^arman,  89  Kan. 
106,  130  Pac.  677.  No  objection  having  been 
made  as  to  the  form  and  sufficiency  of  the 
averment  on  the  trial,  nor  yet  in  the  brief 
filed  at  the  first  hearing  of  tbe  appeal.  It 
cannot  be  raised  at  this  time. 

[S]  The  question  then  Is:  TAd  the  contract 
between  the  father  and  son  create  a  trust 
wliich  prevented  the  statute  of  Umltattons 
from  running  against  tats  action?  The  plaln- 
titr  contends  that,  as  an  express  trust  is  cre- 
ated by  agreement  wbidi  specifically  defines 
the  persons,  property,  and  purposes  of  the 
trust,  the  agreement  between  Andrew  Eng^- 
brecht  and  himself  created  an  express  trust, 
and  that  In  case  of  such  a  trtist  the  statute 
does  not  begin  to  run  until  there  has  be«i  a 
denial  or  repudiation  of  the  trost.  The  con- 
tract sought  to  be  enforced  and  Qpon  which 
a  trust  Is  claimed  was  not  In  writing.  It  re- 
lated to  lands,  and  under  the  statute  an  ex- 
press trust  concerning  real  estate  can  only  be 
created  by  a  writing  signed  by  the  party 
creating  the  same  or  by  Ills  attorney,  lawful- 
ly authorized  In  writing.  Gen.  Stat  1915,  | 
11674;  Knaggs  v.  Mastlu,  9  Kan.  532;  Gee 
V.  Thrailklll,  45  Kan.  173,  25  Pac.  588. 

[4,  6]  Aside  from  this  objection,  the  con- 
tract is  one  which  cannot  t>e  enforced  because 
of  the  prohibition  of  the  statute  of  frauds, 
tinder  that  statute  a  contract  for  .the  sale  of 
lands  or  of  any  Interest  therein  Is  void,  and 
unenforceable,  if  It,  or  some  memorandum  of 
it.  Is  not  In  wrltlQg.  It  Is  likewise  void  If  It 
Is  one  not  to  be  performed  within  a  year. 
As  the  contract  in  question  was  oral,  and 
there  Is  a  finding  by  the  jury,  which  the 
court  adopted,  that  It  waf  not  capable  of 
performance  within  one  year,  and  further 
that  It.  was  not  the  Intention  of  the  parties 
that  It  should  be  performed  within  tliat  time. 
It  must  be  deemed  to  be  void  unless  it  Is 
taken  out  of  that  statute  by  some  fact  or  (dr- 
cumstance  in  the  case.  Gen.  Stat  1015.  | 
4S89.  Plaintiff  contends  that  performance  of 
tbe  contract  on  his  part  was  sufficient  to 
take  it  out  of  the  statute.  Performance  by 
him  Is  the  equivalent  of  payment  of  the  pur- 
chase price  of  one-half  of  the  farm,  but  un- 
der the  authorities  that  will  not  take  a  parol 
contract  concerning  lands  out  of  the  statntt. 
In  Baldwin  v.  Squler,  81  Kan.  288,  1  F»c. 
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S91,  then  Is  ft  dlacussloii  as  to  what  will 
take  a  parol  contract  for  the  sale  of  lands 
out  of  the  statute,  and,  after  stating  that  im- 
provements made  after  the  death  of  one  of 
the  contracting  parties  and  without  authori- 
ty from  his  heirs  would  not  have  that  effect, 
and  also  that  mere  constructive  possession 
would  not  remove  It  from  the  operation  of 
the  statute,  the  court,  in  speaking  of  per- 
formance to  the  extent  of  payment  of  the 
purchase  price,  said: 

"In  reference  to  this  the  general  rule  Is  that 
payment  of  the  purchase  price  does  not  take 
such  a  coDtract  out  of  the  reach  of  the  Btatate 
of  frands.  Sdwards  v.  Fry,  9  Kan.  423 ;  Fry 
on  Specific  Performance,  8  430;  Browae  on 
Statute  of  Frauds,  S  463.  This  is  upon  the 
ground  that  the  money  can  be  recovered  back  by 
action,  and  so  no  fraud  will  be  aecomplisbed  if 
the  parol  contract  is  not  enforced."  31  Kan. 
284, 1  Pac.692. 

In  Goddard  v.  Donalia,  42  Kan.  754.  22 

Pa&  706,  It  Is  dedded  that: 

**A  pard  agreement  to  convey  land  and  full 
payment  of  the  purchase  price  will  not  alone  op- 
erate to  pass  the  tijje  thereto,  where  do  posses- 
sion of  the  land  is  taken  under  the  agreement, 
and  no  memorandum  thereof  is  in  writing.'* 
Syl.  par.  3. 

In  Baid^  T.  Baldwin,  78  Kan.  39,  84 
Pac.  668,  4  L.  R.  A.  (N.  S.)  957,  It  was  Stated 
that  payment  of  the  purchase  price  alone  is 
not  sufficient  to  take  the  case  out  of  the 
statute,  nor  Is  such  payment  accompanied  by 
possession  enough,  unless  the  possession  la 
open,  notorious,  exclusive,  continuous,  and 
obviously  In  pursuance  of  the  contract  See, 
also,  Baldridge  v.  Centgraf,  82  Kan.  240,  108 
Pac  83.  The  general  rule  la  that  every  parol 
eontnuH:  concerning  lands  Is  within  the  stat- 
*  ute  of  frauds  and  perjuries,  and  nnfflforcea- 
ble,  except  where  the  performance  cannot  be 
compensated  In  damages.  The  fact  that  the 
consideration  for  the  contract  was  to  be  paid 
in  services,  and  not  In  money,  makes  no  dif- 
ference In  the  application  of  the  rule.  If 
the  value  of  the  plaintiffs  services  may  be 
det«rmlned,  and  compensatioa  made  In  mon- 
ey, the  case  Is  not  taken  out  ot  the  atatnte. 
Baldwin  T.  Squler,  31  Kan.  288,  1  Pac.  591. 
Any  dispute  there  mtf^t  have  beoi  on  that 
subject  la  settled  by  the  answer  giren  by  Oie 
Jurr  to  Q)eclal  interrogatory  No.  U,  submit 
ted^by  the  oourt,  whldi  is  as  follows: 

"Can  Peter  Bngelbrecht  be  fairly  and  reason* 
ably  compensated  in  mon^  far  the  serricefl  he 
rendered  on  the  farm  from  the  spring  of  1884 
to  1S897   Ans.  Yea."  • 

This  finding,  which  met  the  aK>roval  of 
the  court,  together  with  the  conceded  facta 
that  there  was  no  posses^n  and  no  per- 
formance, except  services  rendered  in  pay- 
ment of  the  consideration — something  which 
it  la  found  can  be  measured  and  computed  in 
money — ^makes  it  clear  that  the  verbal  con- 
tract is  within  the  statute  and  unenforceable. 

The  Jndgment  must  therefore  stand  affirm- 
ed. All  the  Justices  concurring. 


WILLARDSON  v.  WILLARDSON. 
(No.  3174.) 

(Supreme  Court  of  Utah.   April  18.  191&> 

Httsbahd  and  Wife  «=>297  —  Sepakati 

Mainti  tiANCE—AcTiosB— Evidence. 
In  a  wife's  action  for  separate  maintenance 
under  Comp.  Laws  1907.  |{  1216,  1218,  authot^ 
izing  a  married  woman  hving  apart  from  her 
husband  without  her  fault  to  apply  for  separate 
maintenance,  and  giving  the  court  power  to 
change  the  allowance  thereof,  evidence  held  suffi- 
cient to  sustain  the  decree  for  plaintifl. 

Gideon,  J.,  dissenting. 

Appeal  ft-om  District  Court,  Salt  Lake 
County;  P.  O.  Evans,  Judge. 

Action  by  Elizabeth  Willaidson  asalnst  Ir^ 
Tin  WiUardsra.  Judgment  tor  plaintifl,  and 
defendant  appeals.  Affirmed. 

Lewis  Larson,  of  Mantl,  for  appelant. 
Weber,  Olson  &  Lewlf^  of  Salt  Lake  City, 
for  respwdent. 

CORirUAN,  J.  PlaintUt  is  the  wife  of  the 
defendant.  She  commenced  an  action  against 
the  defendant  for  separate  maintenance,  un- 
der the  KHTOTialais  ot  dupter  4,  Oomp.  Laws 
Utah  1907,  alleging  in  her  comglnlnt  that  ahe 
"now  without  her  fault  Uvea  strata  and 
apart  fnxn  her  husband,"  and  ^ayed  tor 
separate  maintenance  for  herself  and  a  minor 
child  of  tlie  marriage  attorney's  fees,  and 
costs. 

The  answer  denied  the  allegation,  and  al- 
flrmatlTely  alleged  that  since  the  marriage  in 
April,  1915,  the  defendant  has  prorlded  a 
home  at  Mayfleld,  Sanpete  county,  Utah,  for 
the  plaintiff  and  defendant,  and  that  until 
on  or  about  the  22d  day  of  Septonber,  1016, 
he  provided  for  and  supplied  the  plaintifl 
at  said  home,  when  without  his  consent  and 
against  his  will,  and  without  any  Just  cause 
or  excuse  for  so  doing,  plaintiff  deserted  and 
abandoned  the  defendant  and  his  said  hoxae, 
and  now  continues  so  to  do.  It  is  also  alleged 
in  the  answer  the  willlngnesa  ci  defendant 
to  provide  a  home  and  the  necessaries  of 
life  on  the  condition  that  plaintiff  will  live 
with  defendant,  be  a  wife  to  him,  and  per- 
form her  obllga^ons  growing  out  of  tiie  mar- 
ital relation. 

The  district  court,  after  hearing  the  tes- 
timony adduced  In  behalf  of  the  respecUTe 
parties,  made  its  findings  of  fact,  conclusions 
of  law.  Judgment,  and  decree  against  the 
d^iendant,  awarding  to  the  plaintiff,  nntil. 
tlie  further  order  of  the  court,  $50  p»  month 
for  the  support  eS  heivelf  and  the  minor 
child,  the  further  sum  of  $344  expenses  paid 
by  plaintiff  In  sickness  and  for  support  since 
the  swaraUon,  $100  attorney's  fee,  and  coats 
of  suit.  Defendant  appeals. 

Defendant  cwtends  the  findings  of  tact  and 
the  Judgment  are  not  supported  by  the  evi- 
dence, and  tliat  Qie  Judgment  la  agalost 
law. 

The  evidence,  in  brief,  shows  that  the  par- 
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ties  were  married  In  Salt  Lake  Olty,  In 
April,  1&15,  and  that  after  the  marriage  they 
resided  and  made  their  c<«nmon  borne  at 
Mayfield,  Sanpete  coonty,  Utah,  until  Sep- 
tember 20,  1916,  when  the  plaintiff  separated 
from  the  defendant,  and  since  has  continu- 
ed to  live  separate  and  apart  from  him.  The 
plaintiff,  In  part,  testified  concerning  the  al- 
leged cruelty  of  the  defendant  as  follows: 
"I  was  sick  three  weeks  after  I  was  married, 
and  he  went  to  dances  and- ball  games  and  pic- 
tore  shows  and  affaire,  aod  he  told  me  if  I  would 
just  get  out  of  bed  and  get  some  exercise  I 
would  be  all  right,  there  was  nothing  the  matter 
with  me;  and,  of  course,  when  I  was  carrying 
my  baby,  and  be  ordered  me  out,  and  eaid  I 
wasn't  in  any  worse  condition  tban  be  was;  and 
he  came  home  drunk,  and  used  abusive  language 
toward  me.  •  *  •  He  would  swear,  and  waJk 
up  and  down  the  house  and  rave  over  thinga 

•  •  *  In  my  nervous  condition  I  had  terrible 
oonTulsioDs  through  it.  *  *  *  I  couldn't 
stand  it;  it  was  ruining  my  health,  the  treat- 
ment I  got;  and  he  went  to  the  canyon  for  a 
week,  aud  came  back  and  bragged  he  had  slept 
with  a  woman  up  there." 

The  plalntlCTs  evidence  as  to  cruelty  and 
misconduct  of  the  defendant  was  In  part 
corroborated  by  her  mother.  Substantial 
testimony  was  also  c^ered  and  received  by 
the  district  court  bearing  on  the  ability  of 
the  defendant  to  provide  for  the  plaintiff 
separate*  maintenance  for  herself  and  the 
minor  child. 

The  defendant.  In  his  own  behalf,  gave  tes- 
timony denying  the  cruelty  testified  to  by 
the  plaintiff.  He  also  expressed  a  willingness 
to  provide  the  plaintiff  with  a  home  and  pro- 
vide for  her  If  she  would  return  to  him  and 
live  with  him  as  a  wife. 

So  far  as  material  here,  section  1216  of 
Comp.  lAws  1907  proTldea: 

"Where  a  married  woman,  without  her  fault 
now  lives,  or  may  hereafter  live,  separate  and 
apart  from  her  husband,  the  dietrict  court  shall, 
on  the  application  of  the  wife,  allot,  aRsign,  set 
apart,  and  decree  to  her  as  alimony,  the  use  of 
such  part  of  tier  husband's  real  and  personal  es- 
tate or  earnings  as  the  court  may  determine  in 
its  discretion." 

Section  1218  of  the  same  chapter  provides : 
"In  all  actions  brought  pursuant  to  this  chap- 
ter the  court   •   •   •   may  decree  the  payment 
of  a  fixed  sum  of  money  for  the  support  of  the 
wife  and  minor  children,   •    ♦   *    and  provide 

*  *  *  the  payment  to  be  made  at  such  times 
and  in  such  manner  as  may  be  proper.  •  •  * 
And  the  court  shall  have  the  power  to  change 
the  allowance  from  time  to  time,  according  to 
circumstances,  or  may  revoke  such  allowance  al- 

.  together  upon  satisfactory  proof  of  a  Toluntaiy 
and  permanent  recwiciliaticm." 

In  view  of  file  record  here,  we  are  clearly 
of  the  opinion  that  the  Judgment  and  decree 
of  the  district  court  Is  amply  sustained  by 
the  evidence  and  is  in  fall  compliance  with 

our  statute. 

It  Is  therefore  ordered  that  the  Judgment 
of  the  district  court  be  affirmed.  Costs  to  re- 
spondent 

FRICK,  C.  J.,  and  McCAETY  and  THUB- 
MAN,  JJ.,  concur. 


GIDEON,  J.  (dissenting).  In  my  Judgment 
the  testimony,  as  the  same  appears  in  the 
record  before  us,  does  not  warrant  the  find- 
ings made  by  the  district  court,  namely,  that 
tbe  plaintiff  was  Justified  In  living  separate 
and  apart  from  her  husband,  the  defendant 

Probably  the  most  serious  charge  against 
the  defendant  made  by  the  plaintiff  in  her 
testimony  Is  that,  after  his  return  ttom  an 
outing  In  the  mountains,  he  "bragged"  about 
having  slept  "with  a  woman  up  there."  That 
is  positively  denied  by  the  defendant  And 
he  further  stated  (which  Is  not  denied  by 
plaintiff)  that  while  traveling  In  the  moun- 
tains he  met  a  jparty  of  young  people,  among 
whom  was  one.  of  his  own  sisters,  and  also 
a  sister  of  the  plaintiff,  with  a  number  of 
other  young  people.  As  I  Tlew  it,  tbe  cir- 
cumstance of  there  being  a  company  of  young 
people  together  strongly  goes  to  corrobwate 
the  fact  that  the  deftedont  was  m>t  guilty  of 
any  sndi  an  bffense  as  plaintiff  in  her  tes- 
timony intimated.  That  statement  on  the 
part  of  the  plaintiff  is  not  corroborated  by 
any  witness  nor  by  any  drcnmstance  In  Oe 
case. 

It  Is  true  plaintiff  testified  that  the  deftod- 
aot  was  addicted  to  drink,  but  the  only  se- 
rious charge  made  in  that  regarO  Is  that  on 
the  Fourth  of  July  defendant  attended  a 
baseball  game  and  came  home  somewhat  In- 
toxicated. I  tiave  never  understood  that 
such  slight  Indiscretions  on  the  Natal  Day 
of  the  Republic  were  sufficient  ground  for 
either  divorce  or  separate  maintenance. 
However,  if  It  be  the  law,  I  very  much  doubt 
that  the  American  public  will  accept  It  as  a 
good  law. 

In  addition  to  all  of  this,  the  defendant  in 
his  answer  affirmatively  alleged  that  he  had 
not  only  always  furnished  plaintiff  with  a 
home,  but  that  he  is  now  willing  and  ready 
to  furnish  her  with  a  comfortable  home  and 
provide  for  her  the  necessaries  of  life,  and 
all  he  asks  In  return  is  that  she  will  return 
to  his  home  and  perform  her  part  of  tb» 
marital  contract.  Defendant  testified  in  de- 
fense that  he  had,  since  his  wife  left  him, 
endeavored  to  get  her  to  return:  that  she 
left  against  bis  will ;  that  he  did  not  know 
that  ahe  was  going  until  the  morning  befbre 
she  left;  that  he  is  now  ready  and  willing 
to  take  her  back,  and  desires  to  do  so  and 
to  furnish  lier  a  borne.  That  testimony 
stands  uncontradicted  In  the  record,  and  no 
attempt  was  made  to  Aow  that  the  offer 
was  not  made  in  good  ftitb.  Tbe  tesUmooy 
further  shows  that  the  defendant  is  able  to 
furnish  plaintiff  with  a  hcHne.  True,  the 
court  made  no  finding  as  to  whether  the  de- 
fendant's offer  was  made  in  good  faith.  As 
the  fact  is  not  disputed,  I  am  unable  to  de- 
termine why  It  should  not  be  accepted  as 
having  been  made  with  an  honest  desire  to 
resume  the  marital  relations  existing  be- 
tween the  parties.   As  I  understand  the  au- 
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thorldes,  even  tiiough  the  wife  was  Jastlfled 
In  the  first  separatioD,  an  honest  effort  on 
the  part  of  the  hnithanii  to  terminate  that 
separation,  and  to  take  his  wife  back  and 
treat  bet  as  a  wife  shotdd  be  treated,  will 
defeat'  an  action  for  separate  maintenance. 
Creasey  v.  Creasey,  168  Mo.  App.  96.  151  8. 

215;  UcMuUln  v.  McMnllin.  123  Cal.  65S, 
56  Pac.  654;  iVanhoe  t.  Ivanhoe,  68  Or.  297, 
136  Pac.  21,  49  Ia  B.'  A.  (N.  S.)  86;  21  Cjc- 
1602. 

The  defendant  in  this  action  Is  a  Tonng 
man  34  years  old,  a  farmer  by  occnpatlon. 
Hie  plaintiff  is  a  young  woman  26  years  old. 
As  I  understand  the  decree  of  the  district 
court.  It  Is  to  remain  in  full  force  for  the 
remainder  of  the  joint  lives  of  these  parties. 
In  other  words,  the  defendant  Is  to  be  pro- 
hibited from  remarrying,  is  to  be  compelled 
to  pay  monthly  for  the  support  of  plaintiff 
during  all  of  that  time,  and  Is  to  be  deprived 
of  the  companionship  of  hia  wife  npon  tes- 
tlmony  which,  In  my  Judgment,  gave  her  no 
valid  ground  for  living  separate  and  apart 
from  hUn.  I  do  not  wish  to  be  understood 
as  holding  that  the  defendant,  as  shown  by 
the  record,  was  not  guilty  of  most  repre- 
hensible conduct  In  his  treatment  of  plain- 
tiff. His  apparent  neglect  of  her  cannot  be 
Justi&ed.  But  I  am  of  the  opinion  that  he, 
bavlng  attempted  to  get  his  wife  to  return  to 
him,  and  stating  In  his  testimony  that  he  is 
willing  to  have  her  return  and  desires  that 
she  do  return  to  him,  should  be  given  one 
more  chance. 

FcMT  the  reasons  above  stated,  I  dissent. 


STATE  V.  HAT.   CNo-  8057.) 
(Supreme  Court  of  Utah.   April  16.  1918.) 

1.  INDICTHXNT  iNPOBHATIOtf  «»198— £b- 
SOB  IN  AXLOWIITG  AUEITDUENT  OF  IlTFOBlCA- 
TION— WaIVKB. 

Where  defendant's  counsel,  who  was  Inform- 
ed before  the  trial  commenced  that  the  informa- 
tion had  been  amended  to  conform  to  the  com- 
plaint by  changing  the  year  1916  to  1915.  made 
DO  objection,  the  error,  if  any,  in  permitting  the 
amendment  was  waived. 

2.  IifDicTMBNT  Ann  Infobuation  ^»161(7)— 

AUENOIDENT  TO  COSrOBH  TO  COHPLAIKT. 

Amnidment  of  mfonnation  by  changing  fig- 
urea  ao  as  to  make  the  year  conform  to  the  year 
stated  in  the  original  complaint,  and  to  correct 
year  in  which  alleged  offense  was  committed, 
was  properly  permitted,  bdng  expressly  author- 
ised by  Xaws  1013,  c.  42,  as  to  amandment  of 
information  without  leave,  In  any  matter  of 
form  or  substance  before  defendant  pleads  there- 
to. 

3.  CsnfiffAr  Law  ®=»242(1)  —  Pbeliminabt 
Heabikq  —  Tbaksfkb  or  Case  ~  Stipgu- 
noK.  ,t 

A  prosecution  for  a  felony  may.  by  stipula- 
tion of  counsel,  be  transferred  from  the  city 
justice  to  the  munidpal  court  for  a  prdimlnary 
hearing. 

4.  Gbimittai.  Law  «s9225~pBELnniTABT  Ex- 
akin  atioh— Waives. 

Where,  after  defendant  was  legally  appre- 
hended and  brought  before  city  jUBtice  for  pre- 
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liminary  examination,  the  case  was,  imrsuant  to 
atipulatton,  transferred  to  munidpal  court, 
where  a  preliminary  examination  was  duly  held, 
defendant;  who  proceeded  to  trial  In  the  district 
court  without  objection,  cannot  successfully  as- 
sail conviction  on  the  ^nnd  that  he  was  not 

8 ran  a  preliminaiy  examination,  in  view  of 
>mp.  Laws  1907.  i  686x13,  eonCening  on  mu- 
nicipal court  the  powers  and  duties  <^  a  magis- 
trate.! 

Appeal  from  District  Court,  Salt  Lake 
Counts  ;.  C.  W.  Morse,  Judge. 

Bobert  Hay  was  convicted  of  the  crime 
of  carnally  knowing  a  female  over  the  age 
of  13  and  under  the  age  of  18,  and  he  ap- 
peals. AfQrmed. 

P.  P.  Jenson  and  Bea  Johnson,  both  of 
Salt  I^ake  City,  for  appellant.  Dan  B. 
Shields.  Atty.  Qm.,  and  Jas.  H.  Wolfe  and 
O.  A.  Dalby,  Ant  Attya.  Gen.,  for  the 

State. 

FRICK,  O.  J.  The  defendant  was  charged 
with,  and  convicted  of,  the  crime  of  carnally 
knowing  a  female  "over  the  age  of  thirteen 
years  and  under  the  age  of  eighteen  years," 
which  constitutes  a  felony  under  our  statutes. 
He  .was  duly  sentenced  to  serve  a  term  In  ihe 
state  prison,  and  appeals. 

The  case  was  submitted  on  briefs,  and  but 
two  assignments  of  error  are  argued:  (1)  That 
the  district  court  erred  in  permitting  the 
state  to  amend  the  Information  filed  In  that 
court  by  substituting  Che  figure  "5"  for  the 
figure  "6"  so  as  to  make  the  Information 
read  1915  Instead  of  1916;  (2)  that  the  dis- 
trict court  was  without  jurlsdlctlra  for  the 
reason  that  defendant  had  been  given  no 
preliminary  hearing. 

[1,1]  The  change  of  flgurea  In  the  Infor- 
mation was  made  so  as  to  make  the  year  con- 
form to  the  year  stated  in  the  original  com- 
plaint filed  before  the  dty  Justice  of  the 
peac^  and  to  correct  the  year  In  which  the 
alleged  offense  was  codmiltted.  The  amend- 
ment was  made  under  the  following  drcum- 
stances :  The  case  had  been  duly  set  for  trial 
and  the  defendant  failed  to  appear  for  trial. 
The  district  att<nmey  then  discovered  the 
error,  and  asked  leave  of  the  court  to  tnake 
the  change  as  aforesaid.  The  appellant,  how- 
ever, •  thereafter  appeared  and  the  case  pro- 
ceeded to  trial.  Befbre  the  trial  commenced 
appellant's  counsel  was  Informed  that  the 
year  bad  been  dianged  from  1916  to  1915 
as  aforesaid,  so  as  to  make  the  Infcffmatlon 
conform  to  the  year  stated  In  the  original 
complaint  filed  t>efore  the  magistrate.  Coun- 
sel then  made  no  objection.  Indeed,  the  rec- 
ord shows  that  he.  in  open  court,  stated,  "If 
the  court  please.  I  don't  have  any  objection 
to  this  [the  Information]  being  amended," 
and  the  trial  then  proceeded.  No  objection 
having  been  Interposed  at  the  time,  the  error, 
If  one  had  been  committed,  not  being  Jurls- 


iSUte  V.  Shocblejr.  t»  Utah,  2S,  80  Pac.  865;  Stat* 
T.  Sheffield.  45  UUh,  426,  144  Pac.  308  ;  8tat«  v.  Ous- 
tftldl,  41  Utah,  6S,  133  Pac.  887. 
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dletlonal^waa  waived.  Moreover,  the  amend- 
ment was  properly  allowed  and  made,  since 
snch  amendments  are  expressly  anthorlzed 
by  our  statute.  Oiapter  42,  Iaws  Utah  1913, 
p.  54.   This  disposes  of  the  first  asslgnmciit. 

[3,4]  The  contention  that  the  court  was 
without  Jurisdiction  to  try  the  cftse  because 
the  defendant  was  not  given  a  preliminary 
examination,  as  provided  by  our  Constitu- 
tion, Is  likewise  untenable.  That  objection 
Is  based  on  the  circumstance  that  the  orig- 
inal complaint  was  filed  before  the  city  Jus- 
tice of  the  peace  before  whom  the  defendant 
was  taken  after  his  arrest.  After  the  de- 
fendant had  appeared  before  said  Justice, 
his  attorney  and  the  assistant  county  attor- 
ney entered  Into  a  stipulation  whereby  it 
was  stipulated  that  the  preliminary  exam- 
ination should  be  held  before  the  municipal 
court  of  Salt  Lake  City.  A  preliminary 
hearing  was  afterwards  duly  held  before 
that  court,  and  the  defendant  was  In  due 
form  held  to  appear  for  trial  before  the  dis- 
trict court  of  Salt  Lake  county.  An  infor- 
mation was  duly  filed  In  said  court,  and  the 
defendant  proceeded  to  trial  on  such  infor- 
mation without  objection  or  protest.  His 
counsel  now  contends  however:  (1>  That 
the  case  could  not  legally  be  transferred 
from  the  dty  Justice  to  the  municipal  court 
by  stipulation  merely;  and  &}  that  the  mu- 
nicipal court  does  not  possess  legal  authority 
to  hold  preliminary  examinations.  As  to 
the  first  proposition  we  think  counsel  la  in 
error ;  but  assuming,  without  conceding,  that 
counsel's  contentions  were  sound,  yet  the  mu- 
nicipal court,  by  Comp.  Laws  1907,  S  686x13, 
is  given  the  -fame  powers  in  all  criminal  ac- 
tions ttiat  are  conferred  on  Justices  of  the 
peace,  and  the  powers  and  duties  of  a  magis- 
trate are  expressly  conferred  on  the  munic- 
ipal courts.  This  court  has  expressly  held  in 
State  V.  Shockley,  29  Utah,  25,  80  Pac.  865, 
that  under  the  foregoing  statute  th6  munici- 
pal courts  possess  all  the  powers  of  magis- 
trates, and  thus  have  Jurisdiction  and  au- 
thority to  conduct  preliminary  examinations. 
In  the  case  at  bar  there  was  filed  a  com- 
plaint under  oath.  In  which  the  defendant 
was  properly  charged  with  an  offense.  The 
defendant  was  thus  legally  apprehended,  and 
bTOUi^t  before  the  dty  Justice  of  the  peace 
flitting  as  a  magistrate,  who  thus  acquired  Ju- 
liadlctlcm  both  of  the  cAenae  and  of  Uie  de- 
fendant. State  T.  Sheffield.  45  Utah,  426, 
146  Fac.  806.  After  that,  and  pursuant  to 
the  Btlpulatton  aforesaid,  the  defendant  vol- 
untarily aK>eared  before  tba  mnnldipal 
court,  and  a  pr^lminary  examlnaticn  was 
there  duly  held.  If  It  were  assumed,  there* 
fore,  tbBt  a  case  may  not,  by  stlpulatloii,  be 
tnuofored  from  tb»  dty  justice  at  the  peace 
to  the  muDldpal  court,  y^  In  view  that  the 
defendant  was  properly  diarged  with  an  of- 
fense, and  be  voluntarily  an;>eared  before  a 
court  possessing  all  the  powers  of  a  magis- 


trate, and  hence  had  power  to  hold  a  ine- 
Uminary  examination,  which  was  duly  held, 
and  the  defendant  having  been  hdd  to  an- 
swer and  appear  before  the  district  court, 
where  he  did  appear  and  was  tried  without 
protest,  the  objection  now  ui^ed  la  of  no 
avail.  We  are  of  the  opinion  that.  In  case 
a  person  is  charged  with  an  offense  as  re- 
quired by  law  before  a  magistrate,  the  pre- 
liminary examination  may  be  conducted  be- 
fore any  other  magistrate  if  the  defendant 
does  not  object.  Moreover,  it  has  repeatedly 
b^n  held  by  this  court  that  a  defendant  may 
waive  preliminary  examination,  and,  unless 
he  makes  an  objection  that  no  preliminary 
examination  has  been  given  him  before  he 
enters  his  plea  to  the  merits  and  proceeds  to 
trial,  he  waives  his  right  to  a  preliminary 
examination,  and  if  a  conviction  follows  he 
cannot  successfully  assail  the  conviction  on 
that  ground.  State  v.  Gustaldl,  41  Utah,  63, 
123  Pac,  897;  State  v.  Sheffield,  supra. 

For  the  reasons  stated,  the  Judgment 
should  be,  and  it  accordingly  is,  affirmed. 

McOABTT,  GORFBCAN,  THUBMAN,  and 
QIDBON,  JJ.,  concur. 


DORSST  T.  DORSET.   (No,  3166.) 

(Supreme  Court  of  Utah.    April  16,  1»18l) 

1.  Divorce  9=>298(5)— Custodt  of  Chu-ubb:! 
—Statutes. 

Comp.  Laws  1007,  |  1212,  as  amended  by 
Laws  1909,  c.  109,  (  4,  providing  that  if  a  di- 
vorce is  granted,  and  any  child  has  attained  the 
age  of  10  years,  such  (iild,  if  of  sound  mind, 
may  choose  the  parent  with  whom  be  shall  live, 
is  not  conclusive  as  to  the  question  of  custody 
and  control,  and,  if  for  the  best  interest  of  the 
child,  the  court  may  neverthelesa  determine  the 
child  8  custody  otherwise.' 

2.  DiVOBCE  «=»298(1>  — OUSTODT  or  CHILD  — 

MoBAL  Fitness— EviPKNCB. 
In  divorce  proceedings,  where  the  custody  of 
an  11  year  old  child  was  awarded  the  husband, 
although  the  child  preferred  the  mother,  and  the 
husband  stipulated  that  she  was-  a  fit  person  to 
have  its  custody,  evidence  held  not  to  justify  a 
finding  that  the  mother  was  morally  unfit. 

Appeal  from  District  Court,  Weber  Coun- 
ty ;  A.  W.  Agee,  Judge. 

Suit  by  Russell  B.  Dorsey  against  Florence 
V.  Dorsey  for  divorce.  Judgment  for  plain- 
tiff, and  defendant  aKveals.  Rerirsed  and 
remanded,  with  dtrectlonB. 

Oiez  ft  Stlna,  of  Ogden,  for  appelant 

Howell  ft  Wri^t  and  Charles  R.  Htdllnga- 

wortb,  all  of  Ogdm,  for  respondent 

FRICK.  O.  J.  The  plaintiff  ccnnmaiced 
this  action  In  the  district  court  of  Weber 
connty  to  obtain  a  ^vwce  from  the  detmdant 
upon  the  ground  of  extreme  crtsxAtj.  The  acta 
(tf  cruelty  are  set  forth  at  great  length  in  the 
conqilaint,  and  are  largely  based  on  defend- 
ant's conduct  with  othw  men,  and  eqiedally 
with  one  Robert  H.  Gray,  In  going  to  dances 
and  other  places  of  amusement  with  him 
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against  the  wish  and  wltitoat  the  consent  of 
the  plaintiff.  l%e  complaint  was  filed  on  the 
10th  day  of  February,  1917,  and  on  the  19th, 
within  nine  days  after  the  same  was  filed, 
plaintiff  and  defendant  entered  Into  a  stlp- 
n1ati<»i.  signed  by  them  perstmally  and  by 
counsel,  whereby  it  was  agreed  that,  In  case 
the  court  should  grant  plaintiff  a  divorce, 
the  defendant  «shall  receive  certain  household 
furniture  and  that  she  waived  all  other 
claims  for  alimony.  It  was  further  stipulat- 
ed that  the  defendant  should  have  the  care, 
custody,  and  control  of  the  minor  child,  a 
little  girl  11  years  of  age,  the  fmlt  of  the 
marriage  between  plaintiff  and  defendant, 
and  that  the'*plalntlff  shall  pay  to  the  de- 
fendant "the  sum  of  fl5  per  month  for  the 
support,  care,  maintenance,  and  education"  of 
said  minor  child.  It  seems  the  child  elected 
to  live  with  her  mother,  a  right  she  had  un- 
der our  statute.  It  was  therefore  stipulated 
that  the  plaintiff  should  have  the  right  to 
visit  said  child,  and  she  should  have  the  right 
to  visit  him  "at  all  reasonable  times."  The 
plaintiff  also  agreed  to  pay-  the  defendant 
$25  as  attorney's  fees. 

Upon  the  foregoing  stipulation  being  filed, 
the  defendant  did,  not  answer  the  c<MnplaInt 
and  did  not  further  appear  in  the  action.  In 
due  time  the  plaintiff  presented  his  evidence 
to  the  court,  from  which  It  is  made  to  appear 
that  ft>r  a  number  of  years  he  had  been,  and 
at  the  time  of  the  hearing  was,  ^ployed  In 
the  United  States  mail  train  service;  that  for 
some  time  he  and  the  defendant  lived  at 
Loe  Angeles,  and  thereafter  for  a  time  at 
Oakland,  Cal.  More  than  a  year  immediate- 
ly preceding  the  oommenoement  of  the  action, 
however,  they  had  lived  at  Ogdoi,  Utah. 
During  all  of  the  time  aforesaid  he  was  em- 
ployed in  the  government  mall  service  upon 
trains,  and  was  away  from  home  much  of  the 
time,  both  day  and  night.  It  also  was  made 
to  appear  that  the  defendant,  like  most  fe- 
males was  natnrally  gregarious  and  was 
fond  of  aociety,  and  ^at  she  and  plaintiff, 
when  he  was  at  home,  at  times  attended 
dances,  and  at  times,  when  he  was  away 
from  home,  she  attended  aome  private  and 
perhaps  one  or  two  other  dances,  but  always 
with  plalntlfTs  knowledge;  that  Is,  she  In- 
formed him  that  she  was  going  and  with 
whom  she  was  going,  except  perhaps  In  one 
or  two  Instances.  It  was  also  shown  that 
during  the  last  few  months  before  the  bringing 
of  the  action  one  Robert  H.  Gray,  who  was 
also  in  the  government  mall  service,  and  who 
was  working  with  plaintiff,  paid  omsiderable 
attention  to  the  defendant,  and  she  seemed  to 
become  unduly  friendly  with  him.  She.  at- 
tended a  Knights  of  Pythias  dance  wim  him 
and  also  one  called  the  "Telephone  Oirla" 
danoe.  She  also  came  to  Salt  Lake  City  from 
Ogden  one  night  with  Gray  and  a  young  man 
and  hia  companion,  a  young  girl,  and  a  Mrs. 
Stead,  in  the  young  man's  automobile.  The 
testimony  produced  by  plaintiff,  however, 
showed  that  the  Ave  pemms  were  always 


A^ether  from  the  time  tiiey  left  Ogden  untit 
they  again  returned  there,  and  that  nothing 
out  of  the  usual  tranei^red.  While  there  is 
much  evidence  from  whlidi  one  may  readily 
conclude  that  the  defendant  was  indiscreet, 
Indeed  on  one  or  two  occasions  very  Indis- 
creet, yet  there  Is  nothing  In  the  record  which 
Justifies  a  finding  that  she  was  guilty  of  any 
criminal  act  Indeed,  the  trial  court  conced- 
ed that  the  evidence  was  not  such  as  would 
convict  her  of  criminal  c<Miduct.  After  a 
careful  reading  of  the  record,  oae  becomes 
impressed  with  the  fact  that  the  defraidant 
was  prompted  to  do  some  of  the  things  of 
which  she  is  accused  merely  to  provoke  and 
to  de^  her  husband.  One  of  plaintiff's 
witnesses,  who  boarded  and  lived  with  plain- 
tiff and  the  defendant  some  time  before  they 
moved  to  Ogden,  and  who  came  In  touch  with 
them  while  they  lived  there,  testified  that  he 
never  saw  anything  indicating  any  wrongdo- 
ing on  the  part  of  the  defendant 

We  can  readily  understand  why,  after  the 
sHpulatlOT  was  entered  Into  between  plain- 
tiff and  defendant,  she  paid  no  further  atten- 
tion to  the  action.  As  is  usual  In  ex  parte 
hearings,  one  gets  merely  tfaef  views  of  the 
complaining  party.  It  Is  also  true,  as  alt 
lawyers  and  judges  well  know,  that  tn  a  fam- 
ily quarrel  the  conduct  and  acts  of  the  spouse 
that  Is  deemed  in  fault  are  unduly,  and 
sometimes  without  adequate  foundation, 
magnified  and  distorted.  TTils  case  is  per- 
haps no  exception  to  that  rule.  If  in  this 
case  there  had  been  a  vigorous  cross-exami- 
nation of  the  plaintiff  and  his  witnesses,  and  if 
they  would  have  been  required  to  g^ve  a 
strict  account  of  what  they  knew,  and  to 
give  the  source  of  their  statements,  and  If 
such  cross-examination  had  been  supplement- 
ed by  defendant's  version  of  the  acts  of 
which  she  Is  accused  and  of  her  conduct,  the 
conclusions  that  could  legitimately  be  de- 
duced from  the  whole  evidence  might  be  Quite 
different  That  such  Is  the  case,  we  think,  i» 
reflected  from  plaintiff's  own  conduct.  Wit- 
nesses were  called  who  testified  that  he  was  a 
man  of  exemplary  moral  character,  and  the 
court  so  found.  If,  ttierefore,  he  had  be- 
lieved that  the  defendant  was  an  immoral 
woman  he  would  not  have  stipulated  that  hie 
only  child  should  remain  in  her  care,  cus- 
tody, and  control.  Ttoe  plaintiff  evidently 
believed  her  to  be  a  fit  person  to  have  the 
care  and  custody  of  his  only  child.  Not- 
withstanding the  stipulation,  however,  and 
that  the  evidence  respecting  the  defendant's 
moral  unfitness  to  rear  her  own  child  is,  tO' 
say  the  least,  merely  conjectural,  and  not 
satisfactory,  the  court  not  only  refused  to 
follow  the  stipulation,  but  made  a  findlng^ 
"that  said  defendant  Is  an  Immoriil  and  oth- 
erwise incompetent  and  improper  penKm  tiv 
have  the  care,  custody,  and  control  of  said 
*   •   •   minor  child." 

After  the  stipulation  was  entered  Into  and 
filed,  and  while  the  actl<xi  was  pending,  th& 
defoodant  left  Ogdoi,  and  atie  and  ttie  cblM 
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went  to  ber  <dd  home  at  Qnlnc7i  m,  when 
she  and  plaintiff  were  married  In  1904,  and 
tnm  whence  they  came  weet  tor  the  purpose 
before  stated.  Deifendant  la  now  employed 
In  Quinc7t  and  la  snpptnrtliw  bersdf  by  her 
own  labor,  and  is  caring  for  the  child  with 
the  $15'tbe  plalntUf  is  eendlng  from  mooth 
to  DKHitb.  ISm  little  girl  iB  attending  sdiool 
therei  It  was  also  made  to  appear  that  In 
view  that  the  plaintiff  la  empk^ed  In  the 
United  States  mail  train  serrloe,  and  thus 
being  away  firom  home  mndi  of  the  time 
both  day  and  night,  and  therefore  not  alito 
to  maintain  a  lumie^  he  was  not  and  is  not 
prepared  to  take  the  custody  of  the  child, 
which  the  ooort  had  awarded  to  him,  eren 
thon^  she  were  hoare.  The  coort,  in  entering 
the  interlocutory  decree  of  dlTorce^  th»efor^ 
made  the  order  awarding  the  costody  of 
the  dilld  to  the  plaintiff,  but  made  a  further 
order  that  she  be  placed  in  the  Immediate 
care  and  charge  of  plaintiff's  mother,  who 
lives  on  a  tana  near  a  town  called  Ferry, 
in  the  state  of  Illinois.  After  the  court  made 
the  ft»egcdng  finding  reivectlng  defendants 
moral  unfitness,  and  after  refusing  to  follow 
the  stipulation  receding  the  custody  of  the 
child,  and  after  the  defendant  was  made 
aware  of  tiie  courf  b  finding  and  order,  she 
appealed  fnnn  the  order  or  Judgment,  and 
now  inalats  that  the  court  erred  In  Its  flnd- 
inga  of  facts  and  concIuatoDs  of  law  In  the 
particular  b^cnre  atated.  Indeed^  defendant 
indsta  that  the  conrt  erred  In  its  findings  in 
other  particnlara.  We  are^  however,  not  die- 
posed  to  enter  ap(m  a  review  of  the  findinge, 
exces>t  the  (me  which  relates  to  defoidant's 
moral  unfttness  to  have  the  care,  custody, 
and  control  of  the  little  glrL 

[1]  While  our  statute  (Comp.  Iaws  1907,  | 
1212,  as  amoided  by  diapter  100^  Laws  Utah 
1900,  p.  231)  provides  that  In  caae  the  conrt 
grants  a  divorcer  and  aiiy  child,  the  fruit  of 
the  marriage,  has  attained  the  age  ot  10 
years,  such  child,  if  at  sound  mind,  shall 
have  the  privilege  of  (^looting  the  parmt  with 
whom  he  shall  live;  and  while  la  this  case 
the  Uttle  ilA  selected  her  mother,  yet  iu  our 
Judgment  the  statute  is  not  conclusiTe  upon 
the  question  of  custody  and  contnd.  We 
think  in  case  the  parent  tlie  child  selects  is 
fbund  to  be  an  immoral  or  unfit  person  to 
have  th^  care  and  oistody  of  the  child,  and 
the  court  finds  It  to  be  for  the  beet  intoests 
of  the  child,  that  the  conrt  may,  nerertheleas, 
determine  the  dilld'e  custody  otherwise.  We 
are  of  the  (pinion,  however,  that  In  case  the 
parents  agree  upoa  wtiich  one  should  have 
the  custody  <tf  their  <mly  child,  who  is  a 
female,  and  It  is  found  that  the  hudwnd  is  a 
good  moral  man  and  la  willing  that  his  wife 
shall  have  the  care^  custody,  and  ocmtrol  of 
thuir  child,  th^  the  court  shoold  follow  the 
stipulatlan  of  the  parties,  unless  the  evidence 
is  strong  and  convincing  Chat  the  mother  Is 
morally  unfit  to  have  the  care  and  costody 
of  her  own  child.  As  we  have  hereinbefore 
stated  the  evidence  shovna  the  defeadai^  to 


have  been  quite  IndSscraet  at  times.  It  mns^ 
however,  not  be  overlooked  Uiat  she  was  a 
young  woman  of  perhaps  28  years  of  age,  full 
of  life  and  vigor;  that  her  husband  waa  nei> 
essarlly  away  from  home  much  of  the  time, 
and  thus  could  not  always  respond  to  her  in- 
herent desire  tm  social  contact  or  to  min^ 
with  others.  It  la  easy  to  understand  that 
the  young  man  Oray  thus  afforded  her  an 
(qipwtnnity  to  go  and  mingle  with  others 
from  time  to  time,  and  that  she  willingly 
embraced  the  <^portnnity.  Notwithstanding 
all  thli^  luvwever,  there  Is  abacdutely  no  pnxtf 
that  ahe  was  guilty  of  any  criminal  act  m 
conduct  Apart  trom  the  ftir^olng  evidence 
of  being  indlscre^  thm  Is  not  a  wwd  of 
evidence  wliy  she  should  be  deprived  of  the 
care,  custody,  control,  and  companionship  of 
her  little  gtiL  Indeed,  the  husband,  who 
knew  her  better  than  any  one  tise,  noi  only 
stipulated  befnw  the  bearing  that  Qis  defend; 
ant  was  a  lit  and  printer  persrai  to  have  the 
care  and  custody  of  their  offspring,  but  since 
tills  case  has  been  aw)eale<i  to  this  court  he 
has  again  most  solemnly  stipulated  that  the 
defendant  is  morally  and  in  every  other  way 
a  fit  and  proper  pmcm  to  have  the  care, 
custody,  and  control  of  the  dilld,  and  titat 
she  Is  taking  good  and  proper  care  of  tt,  and 
that  he  omseaits  and  desires  tttat  die  decree 
be  modified  In  that  rewact,  and  that  the  de- 
fendant be  awarded  the  care,  custody,  and 
control  of  said  child. 

[2]  While,  as  before  stated,  we  are  of  the 
opinion  that  the  best  interests  of  the  child 
should  be  the  guiding  and  controlling  factor 
In  determining  Its  custody,  yet  the  mere  tact 
that  the  court  may  be  Justified  In  finding 
from  the  evidoice  tliat  the  mother  has  at- 
tended dances  with  others  than  h^  husband, 
and  at  times  has  been  guilty  of  conduct  which 
does  not  square  with  the  court's  standard 
of. morality,  la  hardly  sufilciait  to  Jostify 
a  finding  that  the  mother  is  an  Immoral  per- 
son, and  otherwise  unfit  to  have  the  care, 
custody,  and  control  of  her  own  little  girl; 
and  eq>eclaUy  Is  endti  the  case  where,  as 
here,  the  father  of  the  girl,  who,  the  court 
finds,  Is  a  man  of  exemplary  moral  character, 
has  twice  stipulated  that  the  mother  shall 
have  the  care  and  custody  of  his  child,  and 
that  she,  morally  and  otherwise,  is  a  fit  per- 
son to  rear  her.  If  the  father  Is  willing  to 
trust  his  divorced  wife  with  the  child's 
custody,  the  court  except  for  the  stnwigest 
reasons,  should  not  s^  itself  up  as  a  moral 
censor;  and  especially  not  where,  as  under 
our  statute,  the  court  may  at  any  time,  upon 
good  catise  b^g  shown,  diange  the  custody 
of  the  child.  Moreover,  after  reading  the 
evidence,  we  are  of  the  opinion  that  the  find- 
ing of  the  court  "that  the  defendant  is  an 
Immoral  and  otherwise  incompetent  and  im- 
proper person  to  have  the  care,  custody,  and 
control  of  said  child"  is,  under  the  drcnm- 
Btances,  not  supported  by  the  evidence.  Ac- 
tions for  dlvorcei  are  equltaUe  in  the  highest 
senses  and  while  even  in  those  actions  we  do 
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not  interfere  witb  the  trial  court's  findings 
In  case  tbe  evidence  is  conflicting,  or  where 
tbe  findings  are  not  clearly  agalniat  the  evi- 
dence, under  the  drcum stances  of  this  case, 
we  are  very  loth  to  permit  tbe  finding 
to  stand  that  a  mother  1b  an  Immoral  and 
unfit  person  to  have  the  care,  oistody,  and 
con^uuilonship  of  her  own  offspring  unless 
the  evidence  clearly  merits  such  a  finding. 
Findings  of  courts  are  solemn  things,  and 
where  the  moral  character  of  a  mother  is 
Inrolved  courts  ahonld  be  careful  not  to  per- 
mit their  own  moral  standards  to  betray 
tliem  into  condemnlnff  a  mother  except  on 
good  and  sufficient  evidence.  In  view,  there- 
fore, of  the  meagemesB  of  the  evidence,  and 
in  view  that  It  oonclnslvely  appears  that 
the  plalntUt,  the  father  of  the  child,  desires 
that  she  be  and  remain  with  her  mother,  the 
findings  of  the  court  and  the  decree  are  dis- 
approved, and  the  cause  Is  remanded  to  the 
district  court  of  Weber  county,  wltb  direct- 
ions to  set  aside  the  finding  and  ooo elusion 
"tliat  tbe  defendant  Is  an  immoral  and  other- 
wise inconqietent  and  improper  perstm  to 
have  tbe  care,  custody,  and  control  of  the 
said  Hazel  Jnanetta  Dorsey,  the  minor  child 
of  tbe  plaintiff  and  d^wdant,"  land  substi- 
tute therefor  a  finding  that  the  defendant  is 
not  an  immoral  or  incompetent  or  unfit  per- 
son to  have  tbe  care,  custody,  and  control  of 
said  minor  dilld,  and  tliat  sbe  be  awarded 
the  care,  custody,  and  control  of  said  child 
as  stipulated  by  the  plaintiff  and  the  defend- 
ant 14:  Is  further  ordered  that  tbe  eald 
court  amend  Its  condusltms  of  law.  and 
enter  a  decree  to  conform  to  the  foregoing 
dlrecti<»is  ot  this  tcourt  Defaadant  la  award- 
ed her  costs  on  this  appeal. 

McCABTT,  COBFUAN,  THUBMAN,  and 
GIDBON,  JJ.,  concur. 


KUCHENHEISTER  v.  LOS  ANGELES  &  S. 
L.  B.  GO.    (No.  S139.} 

(Supreme  Court  of  TTtah.   April  20,  1918.) 

L  CoHHEBCK  «=s27(l)— Injttet  to  Sebvakts 
— Federal  Eicflotebs'  Liabiutt. 

To  recover  under  tbe  Federal  Employen' 
Liability  Act  (Act  Cong.  AprU  22,  1908,  c.  149, 
35  SUt  65  [U.  S.  Comp.  St  1916,  »  8657- 
8665]),  both  employer  and  employ^  must  at  tbe 
time  of  injary  be  engaged  In  Interstate  com- 
merce. 

2.  Courts  ^97({S)— Foixowiho  Decibzoh  or 
Fkdbbal  Coubts. 
A  dedsioD  of  a  federal  court  as  to  whether 
an  employ^  is  engaged  in  interstate  commerce, 
aspecially  if  more  recent  riiould  be  followed  in 
preference  to  decision  of  a  state  court,  since  the 
question  involved  is  one  upon  which  tbe  federal 
courts  have  the  ultimate  right  to  apeab. 
8.  ComsBOE  «=>27(8)  —  "InrusrATK  Com- 

MEBCE." 

Plaintiff  employed  in  roundhouse  and  ma- 
chine shop,  injured  while  engaged  in  repairing  a 
passenger  engine  whidi  before  the  injury  had 
been  used  exclusively  in  interstate  commerce 
was  being  repaired  so  as  to  be  again  used  for  the 


same  purposes,  and  was  so  osed  after  repair, 

was  engaged  in  interstate  commerce. 

[Ed.  Note.— For  other  definitioiUL  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

4.  MASras  AND  SBBTAnr  ^>276(1)  —  InJUBT 

Whixx  EnoAOBD  IN  Intebstatk  Couuebcb 

— Evideijce. 
In  action  based  on  Federal  Employers'  Lia- 
bility Act,  evidence  held  to  sustain  jury  finding 
that  plaintlfl,  injured  while  repairing  defend- 
ant's passenger  engine,  was  engaged  in  inter- 
state commerce. 

6.  Appkai,  and  Ebbob  ^999(1>~Jubt  Find- 
INQ8— Conclusiveness.  - 
Plaintiff  havlnjg  made  a  prima  fade  case, 
and  defendant  having  prodiwea  no  evidence,  tlw 
finding  of  the  jury  la  condnaiTe  on  vpeal. 

6.  Masteb  and  Sbbvant  «s»203(1)  —  "CoN- 

TBIBUTOBT  NEQLIGXNCE"  DlSTIHOinaHBD 
nOU  "AaSUHFTIOH  OF  BXBK." 

It  does  not  necessarily  follow  from  a  Jury 
finding  that  a  servant  was  negHgrait  that  he  ^so 
assumed  the  risk,  since  "contributory  negli- 
gence" does  not  necessarily  arise  from  iutdli- 
gent  choice  as  does  "aasmnption  of  rislE." 

[Ed.  Note.— For  other  definltionB,  see  Words 
and  Phrases,  Virst  and  Second  Series,  Assump- 
tion of  Risk;  Contributory  Negligttice.] 

7.  Mabtbb  and  Skbvant  «=»288(1),  289(1)  — 

CONTBIBUTOBT  NKQLXaxnOB  —  ASSUUPTIO'If 

or  Risk— Question  fob  JTubt. 
In  action  for  injury  sustained  by  plaintiff 
while  engaged  in  repairing  defendant's  passen- 
ger engine,  question  of  contributory  negligence 
and  assumption  of  risk  AeM,  under  the  evidence, 
for  the  jury. 

8.  Evidence  ^=3220(3)  —  Declabations  of 
Xhibd  Pkbsor. 

Declarations  of  plaintiff'a  mother,  relating 
to  treatment  of  his  eye  after  injury,  not  made 
in  plaintifTs  presence,  were  inadmlauble. 

9.  Damages  ^=359  —  Evioehob  —  Adhibbi- 

BIUTT. 

In  action  for  injuries  sustained  by  plaintiff 
servant  where  defendant  railroad  set  np  negli- 
goice  of  plaintiff  In  refusing  to  follow  direction 
of  his  pnysician,  evidence  rejecting  acts  of 
plaintlfrs  mother  in  treating  pbuntifrs  eye  were 
properly  excluded. 

10.  WiTRESSIS  ^9883— lUPEACHlfENT. 

A  witness  cannot  be  impeached  as  to  imma- 
terial statemmts. 

11.  Tbiai.  ^296(11)— Inbtbuction  Not  Sup- 
fobtkd  bt  bvxdbngb. 

Although  Statement  In  charge  authorizing 
consideration  of  guestion  whether  injury  bad 
affected  plalDtifPs  earnings  in  the  past  was  not 
supported  by  plsadlaga  or  proof,  where  jary  was 
instmcted  uiat  they  most  be  guided  by  the  evi- 
dence alone  defendant  was  not  prejudiced. 

12.  Pabbnx  and  Child  «s95(3)  —  Bioet  or 
Pabent  to  Eabnutos  or  Child. 

If  plaintiff,  a  minor,  was  supporting  himself 
from  bis  own  earnings,  and  his  parents  were  not 
claiming  such  earnings,  be  was  entitled,  in  an 
action  for  injuries,  to  recover  for  their  loss, 
since  by  Comp.  Laws  1907.  H  1544,  3243,  the 
earnings  of  a  minor  do  not  absolutdy  belong 
to  Us  parenta. 

Appeal  from  District  Court,  Salt  Lake 
County;  Wm.  H.  Bramel,  Judge. 

Action  by  Frank  Geoi^e  Kuchenmelster, 
by  his  guardian  ad  litem  Katherlne  Kuchen- 
melster, against  Los  Angeles  &  Salt  Lake 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 


«s>Vor  other  caaes  sea  hobw  topio  and  KBT-HUXBBR  la  an  Xqr-Hnmbwad  Dlgasto  and  InOMMS 
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Dana  T.  Smltb,  of  Salt  Lake  Olty,  for  ap- 
pellant  UarloneaoZt  Straup,  Stott  &  Beck, 
of  Salt  Lake  City,  tar  respondmt 

FRIGE,  0.  J.  The  plaintiff,  a  minor  past 
16  years  of  age,  by  Ms  mother  as  ^ardlan 
ad  litem,  brought  this  action  to  recover  dam- 
ages for  the  loss  of  his  eye,  which  he  alleged 
he  lost  by  reason  of  injury  sustained  through 
the  negligence  of  the  defendant  while  he  was 
employed  In  Its  roucdhouse  and  machine 
shop  at  Callente,  Ner.,  on  August  21,  1916. 
The  action  la  based  upon  the  Federal  Em- 
ployers' Liability  Act  Plaintiff,  In  sub- 
stance, alleged  that  at  the  time  of  the  Injury 
the  defendant  was  engaged  In  Interstate  com- 
merce as  a  common  carrier ;  that  on  the  21st 
day  of  August,  1916,  while  the  plaintiff  was 
engaged  In  repairing  certain  parts  of  defend- 
ant's passenger  engine  No.  3425,  which  was 
then  being  used  in  Interstate  commerce,  he 
was  injured  in  his  eye  through  the  negligence 
of  the  defendant,  stating  the  particular  acts 
of  nesligenoe  In  detail ;  that  by  reason  of 
such  Injury  he  lost  his  eye  and  is  permanent- 
ly injured. 

The  defendant  admitted  that  it  was  en- 
gaged in  both  interstate  and  lotrastate  com- 
merce, but  denied  the  alleged  acts  of  negli- 
gence. It  set  up  contributory  negligence  on 
the  part  of  the  plaintiff,  and  averred  that  he 
had  assumed  the  risk,  and  also  set  forth  the 
atUrmatlve  defense  that  the  plaintiff,  by  his 
own  negligence  in  refusing  to  follow  the  di- 
rections of  his  physician,  had  greatly  aggra- 
vated the  Injury,  and  that  the  removal  of  his 
eye  was  made  necessary  by  reason  of  his  own 
negligence,  etc.  The  defendant  denied,  how- 
ever, that  the  plaintiff,  at  the  time  of  the  in- 
jury, was  engaged  in  Interstate  commerce. 

The  case  was  submitted  to  a  Jury,  which 
found  the  controlling  issues  In  favor  of  the 
plaintiff.  The  Jury  also  found  that  at  the 
time  of  the  injury  both  the  plaintiff  and  the 
defendant  were  engaged  in  interstate  com- 
merce. The  Jury  alao  found  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  but 
did  not  find  whether  such  negligence  related 
to  the  doing  of  the  work  or  to  plaintiff's  cm- 
duct  In  the  treatment  of  bis  eye. 

The  allegations  respecting  the  two  grounds 
of  contributory  negligence  were  supported  by 
substantial  erldence  on  the  part  of  the  de- 
fendant 

The  jury  found  that  plaintiff  had  sustained 
damages  to  the  extent  of  $7,600,  but  reduced 
that  amount,  on  account  of  the  contributory 
negligence  of  the  plaintiff,  in  the  sum  of 
$2,500,  and  thus  returned  a  verdict  in  his 
favor  In  the  sum  of  $5,000  as  the  damages 
sustained  by  him.  Judgment  was  entered 
on  the  verdict,  and  the  defendant  ai^eals. 

Counsel  for  defendant  has  argned  four  as- 
slgnments  of  error:  (1)  That  the  evidence 
"ia  wholly  insufficient  to  support  the  finding 
that  the  plaintiff  was  engaged  in  Interstate 
comiwerce  at  the  time  he  received  his  Injury", 
and  that  for  that  reason  the  court  erred  in  sub- 


mitting that  question  to  the  juiy;  09  that 
plaintiff,  had  assumed  the  risk ;  (3)  emn  to 
the  admission  and  ezclnston  of  eTidenee ;  and 
(4)  errors  in  charging  the  Jury. 

Counsel  for  defendant  earnestly  insists 
that  the  first  ass^ment  dionld  preralL  As 
before  stated,  defendant  admitted  that  It 
was  engaged  in  both  Interstate  and  intrastate 
commerce,  but  denied  that  the  plaintiff  at 
the  time  of  the  injury  was  engaged  in  inter- 
state commerce. 

[1]  It  is  not  necessary  to  dte  authorities 
upon  the  proposition  that  in  order  to  re- 
cover under  the  Federal  Employers*  Liabil- 
ity Act,  both  the  employer  and  the  employe 
must  at  the  time  of  the  injury  be  engaged  in 
interstate  commerce.  Plaintiff's  erldence 
tended  to  prove  that  plaintiff  lived  with  his 
mother  and  sister  at  Callente,  Nev. ;  that  de- 
fendant's engine  No.  8426,  wbldi  ia  the 
engine  that  was  being  repaired  by  plaintiff 
when  he  was  injured,  for  a  number  of  years 
Inamediately  preceding  the  accident  had  been 
used  exclusively  in  banllng  interstate  pas- 
senger trains  between  Callente,  Nev.,  and 
MUford,  tJtab;  that  plaintiff  had  seen  it 
used  for  that  purpose  continuously  for  about 
three  years  immediately  preceding  the  time 
the  plaintiff  .was  injured ;  that  when  the 
engine  was  not  out  on  the  road  and  in  use 
it  usually  was  in  defendant's  roundhouse  at 
Callente,  Ner.;  that  a  short  time  before 
the  accident,  perhaps  a  day  or  so,  the  engine 
was  left  at  defendant's  roundhouse  and 
machine  shop  at  Callente,  Ner.,  to  be  "orer- 
hauled" — that  is,  some  repairs  were  requir- 
ed to  be  made  upon  it;  that  plaintiff  had 
been  In  the  employ  ot  the  defendant  since 
June  23, 1016 ;  that  for  about  six  weeks  inior 
to  the  accident  he  had  performed  different 
kinds  of  work  about  the  roundhouse  and 
machine  shop  as  he  was  directed  from  time 
to  time  by  defendant's  ftoreman  who  was  la 
charge  of  the  roundhouse  and  machine  ahop 
at  Callente ;  that  on  the  21st  day  of  Angnst 
1016,  plaintiff  .was  directed  to  assist  another 
cn>pioye  to  do  some  repair  work  on  said 
en^ne  No.  3426 ;  that  in  making  sn<ft  repairs 
it  was  necessary  to  grind  down  or  reduce  in 
size  a  certain  pin  which  was  a  part  of  aald 
engine,  and  plaintiff  was  directed  to  do  that 
work  on  an  emery  wheel  that  was  provided 
for  that  purpose  by  the  defendant;  that 
.while  plaintiff,  prior  to  that  time,  had,  on 
several  occasirais,  used  the  emery  wheel  In 
question  yet  he  was  not  aware  of  or  did  not 
realise  the  danger  Incident  to  the  grinding 
of  metals  on  emery  wheels  which  would 
cause  sparks  and  small  itartlcles  to  fly  off 
from  such  wheels  while  grinding  such  metals; 
that  he  was  not  informed  of  sudi  dangn  by 
defendant's  foreman  nor  by  any  one  etae,  and 
that  no  "goggles"  or  eye-protectors  were 
furnished  by  the  defendant  with  whidi  to 
protect  the  eyes  wliUe  grinding  as  aforesaid ; 
that  while  he  was  in  the  act  of  grinding  down 
the  pin  as  directed,  whldi  was  to  be  used 
on  said  angUie^  a  small  particle  oC  statl  or 
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Other  hard  snbstance  which  was  thrown  off 
from  said  emery  wheel  flew  Into  and  pene- 
trated his  eye,  and  caused  the  same  to  be 
son  and  inflamed  to  snch  an  extent  that  It 
bad  to  be  and  was  removed  from  the  socket, 
by  reason  of  which  he  became  and  is  per- 
manently Injured;  that  be  left  the  round- 
honse  of  the  defendant  on  the  day  of  the 
accident,  and  that  he  did  not  kno^r  how  long 
It  took  thereafter  to  complete  the  r^alrs  on 
the  ^gine  aforesaid ;  that  the  next  time  he 
saw  the  engine  it  was  standing  dead  on  the 
side  track  at  Mllford,  Utah,  and  In  about 
three  weeks  after  the  accident  he  saw  the 
engine  in  use  in  interstate  commerce — that 
is,  It  was  hauHng  Interstate  passenger  trains 
precisely  the  same  as  was  the  case  for  the 
several  years  before  the  accident;  that  dur- 
ing all  of  the  time  mentioned,  both  before 
and  after  the  accident,  said  en^e  was  being 
operated  by  the  same  raiglneer.  The  defend- 
ant produced  no  evidence  whatever  respecting 
the  use  to  which  the  defendant  put  the  engine 
either  before  or  after  the  accident.  Defend- 
ant did,  however,  produce  evidence  on  the 
other  questions,  and  the  witnesses  for  the  de- 
fendant in  some  Tespects  disagreed  with  plaln- 
tllTs  statements,  and  in  other  respects  d«iled 
his  testimony  and  gave  a  diCTerent  version 
of  the  acddrait  and  the  care  defendant  had 
exercised  in  preventing  the  same.  In  view, 
however,  that  there  is  no  contention  that 
tnere  was  not  substantial  evidence  upon 
every  material  issue  except  the  one  that  the 
plaintiff  at  the  time  of  the  injury  was  en- 
gaged In  Interstate  commerce,  we  shall  re- 
frain from  stating  the  evidence  in  other 
particulars,  except  in  connection  with  the 
point  decided.  If  deemed  necessary. 

Defendant's  counsel  has  cited  a  large  num- 
ber of  cases  which  he  contends  sostein  his 
contention  that  the  plaintiff,  at  the  time  of 
the  accident,  was  not  engaged  In  interstate 
commerce.  Among  the  cases  cited  upon  that 
point  are  the  following:  Minneapolis  &  St 
U  Ry.  Co.  V.  Winters,  242  U.  S.  353,  37  Sup. 
€t  170,  61  L.  Bd.  358;  Pedersen  v.  Delaware 
Co.,  229  D.  S.  146.  33  Sup.  Ot.  648.  67  L.  Ed. 
im,  Ann.  Caa.  19140,  153 ;  Shanks  v.  Dela- 
ware, etc..  By.  Oa,  239  U.  S.  556,  36  Sup.  Ot 
188,  60  L.  Ed.  436,  Ll  R.  A.  1916C.  797; 
<Jhlcago,  etc,  Ry.  Co.  v.  Harrington,  241  O. 
S.  i77,  36  Sup.  Ct  517,  60  L.  Bd.  941; 
Pierson  v.  New  York  S.  &  W.  Ry.  Co;,  83  N. 
J.  Law,  661.  86  Atl.  233.  It  Is  not  necessary 
to  refer  to  the  other  cases  dted'  by  counsel, 
since  all  that  he  contends  for  is  covered  by 
those  we  have  last  above  cited.  We  remark 
that  while  plaintiff's  counsel  Concede  that 
the  Pierson  Case,  referred  to,  sustains  de- 
fendant's contention,  yet  it  must  not  be  over- 
looked that  that  case  emanates  from  a  state 
court  and  not  from  a  federal  court 

[2]  If,  therefore,  there  is  a  decision  from 
.a  federal  court  which  is  decisive  of  the.  ques- 
tion here,  and  especially  if  the  federal  deci- 
sion is  one  that  is  more  recent  than  the  one 
<lted  from  a  state  (wurt,  it  la  oar  duty  to 


follow  the  federal  court  rather  than  the  state 
court  since  the  question  Involved  Is  one  upon 
which  the  federal  conrta  have  the  ultimate 
right  to  speak. 

[3]  In  oar  Judgment  the  decision  in  the 
case  of  Law  v.  Illinois  Cent  Ry.  Ca,  208 
Fed.  869,  126  O.  a  A.  27,  h.  R,  A.  19150,  17, 
is  decisive  of  the  question  that  the  plaintiff, 
In  making  the  repairs  on  the  engine  in  ques- 
tion, was  engaged  in  interstate  commerce. 

[4]  In  view  of  what  Is  there  said,  it  is  al- 
so clear  that  the  evidence  in  this  case  Is 
sufficient  to  sustain  the  finding  of  the  Jury 
that  the  plaintiff  was  so  engaged  at  the  time 
of  the  accident.  As  before  stated,  the  defend- 
ant produced  no  evidence  upon  that  question, 
and  hence,  if  there  was  any  substantial  evi- 
dence from  whl<A  the  Jury  had  the  right  to 
Infer  that  preceding  the  accident  and  before 
it  was  repaired  the  engine  In  question  waa 
being  used  exclusively  in  interstate  'com- 
merce, and  that  after  the  repairs  were  com- 
pleted it  was  Intended  to  be  and  was  again 
used  in  that  capacity,  the  evidence  was  suf- 
ficient to  sustain  the  finding  that  the  engine 
was  an  instrumentality  which  was  used  in 
Interstate  commerce  at  the  time  of  the  Ac- 
cident, and  that  the  plaintiff,  In  being  engag- 
ed in  repairing  It  so  that  It  could  be  continued 
to  be  so  used,  was  also  engaged  in  Interstate 
commerce.  The  Inferences  that  may  be  de- 
duced from  the  undisputed  facts  in  the  case 
at  bar  are  quite  different  from  the  Inferences 
that  can  legitimately  be  deduced  from  the 
case  of  Minneapolis  &  St  L.  Ry.  Co.  v.  Win- 
ters, supra,  on  which  counsel  relies.  In  that 
case  it  .was  stipulated  that  the  engine  on 
which  Winters  was  making  repairs  when  he 
was  Injured  had,  before  tlie  repairs  were 
made,  been  used  in  both  Interstate  and  in- 
trastate commerce.  Indeed,  under  the  facts 
there  disclosed,  the  engine  on  one  day  might 
have  been  engaged  In  Interstate  commerce 
exclusively,  while  on  the  following  or  any 
subsequent  day  It  might  have  been  used  ex- 
clusively In  Intrastate  commerce.  Again,  It 
might  have  been  used  In  both  Interstate  and 
in  Intrastate  commerce  on  the  same  day.  The 
United  States  Supreme  Court  therefore,  held 
that,  inasmuch  as  It  must  appear  that  the 
instrumentality  upon  which  the  Injured  em- 
ploye Is  engaged  and  Injured  Is  at  the  time 
of  the  Injury  being  used  In  interstate  com- 
merce, and  that  the  burden  of  proving  that 
fact  rests  upon,  the  injured  employe  who 
seeks  to  recover  imder  the  federal  Employ- 
ers* Liability  Act,  the  plaintiff  In  that  case 
had  failed  to  prove  that  the  engine  there  in 
question  at  the  time  of  the  injury  was  en- 
gaged in  Interstate  commerce.  As  before 
stated,  the  Inferences  that  may  be  deduced 
from  the  undisputed  evidence  In  the  case  at 
bar  are  (dearly  to  the  effect  that  the  engine 
In  question  for  a  limg  time  Immediately 
prior  to  and  up  to  the  time  of  the  injury 
was  exclusively  used  In  Interstate  commerce, 
and  that  It  was  being  repaired  so  that  it 
might  be  continued  to  be  so  used.  Indeed, 
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the  only  purpose  for  which  any  one  saw  the 
engine  used,  both  before  and  after  the  ac- 
cident, was  Interstate  commerce  ex<daslrely. 

[B]  The  plalDtltr  had  thus  made  a  prima 
f&dB  case,  and,  the  defendant  having  pro- 
duced no  evldfflice  upon  that  question,  the 
finding  of  the  Jury  is  conclu^ve  upon  this 
court.  After  a  careful  reading  of  the  (pinion 
In  the  case  of  Law  t.  Illinois  Cent  Ry.  Co., 
208  Fed.  8«9,  872  (126  0.  C.  A.  27,  30,  L.  R,  A. 
1915C,  17),  we  can  see  no  escape  from  the 
foregoing  conclusion.  That  case  as  before 
stated,  was  dedded  after  the  Plerson  Case 
to  which  we  have  referred.  In  the  Law  Case 
It  appears  that  the  plaintiff  was  a  "boiler- 
maker's  helper,"  and  was  injured  while  re- 
pairing what  l3  called  a  "petticoat,"  which 
was  a  part  of  the  boiler  used  on  the  freight 
engine,  and  whldi  the  plaintiff  contended  was 
bein^  used  in  Interstate  commerce  at  the 
time  of  the  injury.  The  controlling  facts 
upon  which  the  court  based  its  decision  in 
that  case  are  stated  In  the  oplnloQ  In  the 
following  words : 

"In  the  instant  case  the  engine  was  in  the 
shop  for  what  (b  called  'ronndhouse  overhauling.' 
It  had  been  dismantled  at  least  21  days  before 
the  accident.  Up  to  the  time  it  was  taken  to 
the  shop  it  was  actually  in  use  in  Interstate 
commerce.  It  was  destined  for  return  thereto 
upon  completion  of  repairs.  It  actually  was 
so  retamed  the  day  following  the  accident.  It 
clearly  did  not  lose  its  interstate  character  from 
the  mere  fact  that  it  was  not  at  the  time  actual- 
ly engaged  in  InterBtate  movement,  do  more  than 
did  the  dining  car  in  Johnson  v.  So.  Pac.  R.  R. 
Co.,  196  U.  S.  1,  25  Sup.  Ct.  158,  49  L.  IM. 
363,  while  waiting  for  a  train  to  make  the  re- 
turn trip,  or  than  did  the  car  In  the  Walsh  Case 
while  standing  on  a  tr&A  awaiting  replacement 
of  the  drawbar.  Were  the  repairs  being  made  in 
the  roundhouse  between  two  regular  daily  trips, 
the  engine,  white  under  such  repair,  would  clear- 
ly not  lose  its  character  as  an  instrumentality 
of  commerce;  and  plaintiff,  in  auch  case,  would 
have  been  engaged  in  interstate  commerce.  We 
have  not  here  a  case  of  original  construction  of 
an  engine  not  yet  become  an  instrumentality  of 
interstate  commerce.  It  bad  already  beok  im- 
pressed with  such  use  and  with  such  diaracter. 
Its  preservation  as  auch  was  not  a  matter  of  in- 
differrace  to  defendant,  so  far  as  its  interstate 
commerce  was  coacemed.  See  Pedersen  Case, 
229  U.  S.  151-102.  S3  Sap.  Gt.  648,  67  L.  Ed. 
1126  [Ann.  Oas.  19140,  ISSI.  Under  the  exist- 
ing facts,  can  the  length  of  time  required  for  the 
repairs  change  the  legal  situation?  If  so,  where 
is  the  line  to  be  drawn?  How  many  days  tem- 
porary withdrawal  would  suffice  to  take  It  oat  of 
the  purview  of  the  act?  And  is  it  material 
whether  the  repairs  take  place  In  a  roundhouse 
or  in  general  shops?  Is  it  not  the  test  whether 
the  withdrawal  is  merely  temporary  in  charac- 
ter? As  held  in  the  Pedersen  Case,  the  work  of 
keeping  the  instrumentalities  used  ia  interstate 
commerce  (which  would  include  engines)  In  a 
proper  state  of  repair  while  thus  used  is  'so 
clearly  related  to  such  commerce  as  to  be  in 
practice  and  in  legal  contemplation  a  part  of 
it' " 

We  remark:  The  case  at  bar  la  entirely 
different  from  tbe  ease  of  Perez  t.  Union 
Pac  Ry.  Co.,  173  Pac.  236,  decided  at  this 
term.  In  that  case  the  instrumentality 
whldi  caused  the  alleged  injury,  although  It 
may  have  been  used  In  Interstate  commerce 
before  tbe  Injury,  It  yet  had  at  the  time  of  the 


injury  been  withdrawn  from  such  or  any 
commerce,  and  hence  tbe  idalutUt  in  that 
case  was  not  Injured  while  eogAged  in  in- 
terstate ccHumerce.  In  this  case^  however, 
the  plaintiff  was  injured  while  engaged  Is 
repairing  an  Instrumentality  whiefa  before 
the  injury  had  been  exclusively  used  in  In- 
terstate commerce  and  was  being  repaired  so 
as  to  be  again  used  for  the  same  poxpoae  and 
was  so  used  after  the  injury. 

[6]  It  is  next  contended  that  the  plaintiff 
assumed  the  risk.  In  view  that  that  defense 
Is  available  as  a  complete  defense  under  the 
Federal  Bmployera'  UablUty  Act,  and  espe- 
cially in  view  that  the  Jury  found  the  plain- 
tiff guUty  of  contributory  n^llgence,  coun- 
sel for  defendant  has  ni^ed  that  proposi- 
tion with  much  vigor.  It  Is  urged  that  In 
view  that  the  Jury  found  that  the  plaintiff 
was  guilty  of  contributory  negligence,  there- 
fore it  necessarily  follows  that  he  also  had 
assumed  the  risk.  Counsel  insists  that,  in 
order  to  have  found  tbe  plaintiff  guilty  of 
contributory  negligence,  the  Jury  necessarily 
must  have  found  that  he  knew  and  appreci- 
ated the  dangera  arising  from  the  use  of  the 
emery  wheel  without  protection  to  the  eyes, 
and  that  title  foregoing  are  the  only  essoitlal 
elements  in  the  defense  of  assumed  risk. 
He  Insists,  therefore,  that  we  should  declare 
as  a  matter  of  law  that  plaintiff  bad  assum- 
ed the  risk. 

In  this  case  two  Independent  grounds  of 
contributory  negligence  were  pleaded  by  tbe 
defendant,  both  of  which  were  supported  by 
evidence  produced  by  it  One  of  the  grounds 
of  n^Ilgence  relateid  to  the  plaintiff's  con- 
duct at  the  time  of  the  accident,  which  It 
was  contended  by  the  defendant,  was  really 
the  proximate  cause  of  the  injury  cwnplain- 
ed  of  by  the  plalnUff,  while  the  other  ground 
of  negligence  arose  after  the  accident  and 
related  to  plaintiff's  conduct,  by  which,  It  is 
contended,  be  had  aggravated  the  injury  to 
the  eye  and  hence  increased  tbe  damages. 
The  Jury,  therefore,  may  have  found  that  Uie 
plaintiff  was  negligent  In  his  conduct  re- 
specting the  treatment  of  his  eye,  and  may 
have  deducted  the  amount  from  the  whole 
amount  of  damages  allowed  him  for  that 
ceason.  If  that  were  so,  counsel's  conten- 
tion last  above  stated  would  necessarily  have 
no  application  ber&  Assuming,  however,  for 
the  purposes  of  this  decision,  that  the  Jury 
found  that  plaintiff's  conduct  at  tbe  time  of 
the  injury  was  negligent,  and  hence  found 
him  guilty  of  contributory  negligence  in  tliat 
regard,  yet  It*  does  not  necessarily  follow 
that  connsers  contention  that  plaintiff  as- 
sumed the  risk  should  prevail.  Tbe  defenses 
of  assumed  risk  and  contributory  negllgenee 
are  entirely  independent,  and  in  case  there 
is  a  c<mfllct  in  the  evidrace,  or  where  tbe 
facts  are  socb  that  reasonaNe  men  may  legit- 
imately draw  fflfltsrent  conclufldons  from  tbe 
evidence,  or  may  arrive  at  different  conrJn- 
sions.  It  canDot  be  determined  as  a  matter  of 
law  that  either  the  one  or  tbe  other  A^mm 
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is  establlBhed,  and  the  Jury  may,  therefore, 
find  that  one  of  the  defenses  waa  estabUahed 
and  may  also  find  that  the  other  was  not. 
WhUe  In  erane  of  the  cases  there  is  scnne  con- 
fusion respecdug  the  distinction  between  the 
two  defenses,  yet,  as  a  general  rule,  the 
courts  have  found  little  dlfBcolty  in  enforc- 
ing the  tme  distinction.  The  distinction  is, 
perhaps,  as  well  and  as  clearly  stated  In  a 
few  words  as  that  can  be  done  In  the  case 
of  TbcMnas  t.  Qnartermalno,  In  L.  B.  18, 
Q.  B.  DlT.  at  page  687,  where,  In  discuaalng 
the  distinction,  It  Is  said: 

"Bat  the  doctrine  of  volenti  non  fit  injuria 
[aammed  risk]  stands  outside  the  defense  of  con- 
tribatoi7  negligence  and  is  In  no  way  limited  by 
it.  In  indmdaal  inBtances  the  two  ideas  Bome- 
times  B«em  to  cover  the  same  ground,  but  eore- 
lettneta  ia  not  the  same  tkmg  m  inteUiifmi 
choicv."   (Italics  ours.) 

The  distinction  la  also  very  intelligently 
discussed  and  clearly  stated  by  the  author  in 
S  Labatt  Mast  ft  Serr.  |  1219  et  seq.  The 
fundamental  element  In  assumption  of  risk, 
where  It  is  not  assumed  as  a  matter  of  con- 
tract,  as  stated  In  the  foregoing  qootatlon, 
la  'Intelligent  Choice" ;  that  is,  the  employ^ 
before  he  may  be  charged  with  having  as- 
sumed the  risk,  most  not  only  have  fally  un- 
derstood and  aivredated  the  danger,  but  he, 
in  the  very  face  of  the  danger,  most,  volun- 
tarily, have  assumed  the  risk  of  injury. 
Nothing  short  of  that  constitutes  Intelligent 
choice.  As  a  matter  of  course,  whether  in 
any  case  the  risk  was  or  was  not  assumed 
must  be  determined  from  all  the  facts  and 
drcumstances.  But  whatever  those  facts  and 
<^CDmBtanoes  are,  it  must  appear  tlierefrinn 
that  the  employ^  voluntarily  elected  to  con- 
tinue in  the  hazardous  work.  It  needs  no 
argument,  therefore,  to  demonstrate  that 
while  In  a  particular  case  facts  may  be  eucb 
as  to  Justify  a  finding  of  both  contributory 
negligence  and  assumption  of  risk,  yet  con- 
tributory negligence  does  not  necessarily 
arise  from  intelligent  choice,  and  therefore  Is 
not  necessarily  included  in  assumption  of 
risk,  as  contended  for  by  counsel. 

[7]  In  view  of  what  has  Just  been  said,  It 
was  the  province  of  the  Jury  to  say  which 
one  of  the  two  defenses  was  established. 

[I]  It  is  further  contended  that  the  district 
court  erred  In  excluding  cerialn  declarations 
attributed  to  plalntlfTs  mother  relating  to 
the  treatment  of  his  eye.  The  declarations 
of  the  mother  not  made  In  the  presence  of 
the  plaintiff  were  clearly  not  admissible. 

[I]  Nor  did  the  court  err  in  excluding  the 
proffered  evidence  respecting  the  acts  of  the 
mother  in  treating  plalntiers  eye.  The  rea- 
son why  such  acts  are  Incompetent  evidence 
are  clearly  stated  by  Mr.  Justice  Thurman 
in  the  case  of  Farnon  v.  .Silver  King,  etc., 
Co.,  167  Pac.  675.  This  question  was,  how- 
ever, submitted  to  the  Jury  under  proper  In- 
structions. 

[If]  Nor  did  the  court  err  in  excluding  the 
other  statements  attributed  to  the  mother. 
True,  she  had  denied  them  on  cross-examiiui- 


tion.  The  questions  propounded  to  the  moth- 
er were,  however,  not  proper  cross-examlna- 
tlon,  and,  in  view  that  her  statements  were 
not  material  evidence,  the  defendant  was 
bound  by  her  denials.  It  is  elementary  that 
a  witness  may  not  be  impeached  unless  the 
statements  made  by  such  witness  whldi  are 
sought  to  be  Impeached  are  material. 

[11, 12]  It  is  also  contended  that  the  court 
erred  In  charging  the  Jury  upon  the  question 
of  damages.  It  is  Insisted  that  the  court  In- 
cluded an  element  of  damages  in  its  charge 
with  reit>ect  to  wtilch  there  was  no  evi- 
dence; and,  furiher,  that  the  court  permit- 
ted plaintiff  to  recover  for  loss  of  earnings 
before  he  was  of  age,  which,  it  is  asserted, 
did  not  belong  to  him,  but  belonged  to  his 
mother.  It  Is  true  that  the  court  charged 
the  Jury  that  they  ware  "authorized  to  take 
into  consideration  •  •  •  whether  •  •  • 
the  injuries  •  •  *  have  affected  •  •  • 
his  ♦  *  •  earnings  in  the  past"  There 
was,  however,  neither  allegation  nor  proof, 
nor  claim  of  any  kind,  for  lost  services  or  for 
services  during  i^alntUTs  minority.  This 
element  of  damages  was  Included  in  the 
court's  charge  merely  because  such  elements 
are  usually  included  in  such  charges.  There 
Is,  however,  nothing  in  this  case  to  show 
that  the  plaintiff  did  not  support  himself 
from  his  own  earnings,  and  If  he  did  so  he 
was  certainly  entitled  to  them.  From  a  con- 
sideration of  the  court's  charge,  it  is  quite 
clear,  however,  that  the  defendant  was  not, 
and  could  not  have  been,  prejudiced  by  the 
foregoing  statement  In  the  inatruction  com- 
plained of.  The  jury  were  clearly  informed 
that  they  mtist  be  guided  and  controlled 
alone  by  the  evidence  produced  before  them 
in  arriving  at  their  verdict  While  It  Is  true, 
as  a  general  rule,  that  it  constitutes  error  to 
submit  to  a  Jury  questions  of  fact  or  Issues 
upon  which  there  is  no  evidence,  yet  it  does 
not  always  follow  that  prejudice  results  from 
an  erroneous  charge  of  that  character. 
Where,  as  here,  there  Is  no  claim  nor  evi- 
dence respecting  plaintiff's  earnings,  It  will 
not  be  assumed  that,  in  view  of  the  charge 
of  the  court  that  the  Jury  must  be  governed 
by  the  evidence,  they  did  allow  anything  for 
past  earnings.  TUs  question  was  before  the 
Supreme  Court  of  Indiana  In  the  case  of 
Ohio  &  M.  Ry.  Co.  v.  Stein,  140  Ind.  61,  39 
N.  B.  246,  and  In  Lytton  v.  Baird,  95  Ind. 
349,  in  which  cases  it  was  held  that  such  a 
charge,  under  the  circumstances  outlined 
above,  cannot  be  held  to  be  prejudicial. 
Moreover,  it  Is  assumed  by  appellant's  coun- 
sel that,  Inasmuch  as  plaintiff  Is  a  minor,  he 
necessarily  may  not  recover  anything  for 
loss  of  services  during  his  minority.  That, 
however,  does  not  of  necessity  follow,  since, 
under  our  statute  (Comp.  Laws  1907,  flS  1644 
and  3243),  the  earnings  of  a  minor  do  not 
absolutely  belong  to  the  parent  If  the  con- 
tract for  services  is  made  with  the  minor 
alone,  then,  under  section  1544,  supra,  the 
employer  may  aafely  settle  with  and  pay  the 
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minor  and  the  parent  bas  no  claim.  Here, 
as  we  have  seen,  the  mother  makes  no  claim 
whatever,  and  hence  we  cannot  see  how  the 
defendant  could  hare  been  prejudiced. 

For  the  reasons  stated  the  Judgment 
should  be,  and  it  accordingly  1^  affirmed; 
plaintiff  to  recover  costs. 

Mccarty,  corfman,  thurman.  and 

GIDBX>N,  JJ.,  concur. 


GOSTELLO  V.  GI<EESON.   (No.  1B31.) 
(Supreme  Court  of  Arizona.   May  10,  1018.) 

1.  Mines  and  MiNEaALs  «=>98— Cbeation  of 
Trust— Evidence— Pabtnebhhip. 

Evidence  held  insufficient  to  warrant  the 
finding  by  the  trial  court  that  defendant's  tes- 
tator field  one'half  of  a  mining  claim  in  trust 
for  an  alleged  partner,  or  that  he  held  other 
mining  claims  in  trust  for  the  alleged  partner- 
ship. 

2.  Tbusts  ittuallffl  —  Cbeation  op  Pabtneb- 
snip  TBtJST— Evidence  Reqvieed. 

Proof  of  a  consummated  partnership  which 
would  have  the  effect  of  establishing  a  b-ust  re- 
lation ought  to  be  as  clear  and  satisfactory  as  is 
required  to  prove  the  trust  relation  direct. 
8.  Mines  and  Minbbals  $s»9T— Pabtnebshif 

—  eatablibbuent  of  relation  —  weight 

and  sciticienot  of  evidence. 
Evidence  held  insufficient  to  prove  the  es- 
tablishment of  the  partnership  relation. 
4.  Mines  and  Minebau  «s»100  —  Paetnbb- 

BHir^DissoLunoN  and  Aooountinq— Hvi- 

IHGROE. 

Evidence  held  to  show  that  plaintiff  had  re- 
ceived from  defendant's  testator  a  return  of  the 
money  he  claimed  he  had  paid  into  the  partnei^ 
ship,  and  had  thereby  dissolved  the  partnership, 
and  abandoned  any  interest  therein,  if  one  ex- 
isted, and  that  the  alleged  partnership  property 
was  the  individual  property  of  defendant's  tes- 
tator. 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; A.  O.  Lockwood,  Judge; 

Action  by  John  Gleeson  against  Mary  M. 
Costello,  as  executrix  of  Martin  Cost^lo,  de- 
ceased. From  Jadgment  for  plaintiff,  and  an 
order  doiylng  new  trial,  defendant  appeals- 
Reversed  and  remanded,  with  directlim. 

Jos^h  Scott  and  Ben  Goodricli,  both  of 
Los  Angles,  Cal.,  and  Bllllnwood  ft  Ross,  of 
Blsbe^  for  api>ellant  Bngene  S.  Ivee,  of 
Tucscm*  and  Fred  Sutter,  of  Blsbee^  for  ap- 
pellee 

McALISTBB,  3.  nils  case  Is  before  the 
court  a  second  time  opon  practically  the 
same  pleadings,  evidence,  and  Judgment  In 
the  former  oidnlon  it  was  described  as: 

"An  equitable  action  prosecuted  by  John  Glee- 
son,  api>e]lee,  against  Mary  M.  Costello,  as  ex- 
ecutrix of  the  last  will  and  testament  of  Martin 
Costello,  deceased,  appellant,  praying  for  the 
dissolution  of  an  alleged  partnership,  for  an  ac- 
counting, and  for  an  order  directiag  a  convey- 
ance to  John  Gleeaon  by  the  said  executrix  of 
an  undivided  one-third  interest  in  the  mining 
claims  described  in  the  second  amended  com- 

Jlalnt  and  alleged  to  belong  to  the  partnership." 
6  Arts.  280,  138  Pac.  544. 


The  Judgm^t,  now  as  then,  decrees  the 
ezistmce  of  a  partnership,  and  adjudges 
plaintiff,  Gleeson,  the  owner  of  a  one-third 
Interest  In  the  mining  datms  which  are  held 
to  be  the  property  of  such  partnership.  From 
this  Judgment,  together  with  the  order  de- 
nying defendant's  motion  for  a  new  trial, 
an  appeal  to  this  court  has  been  prraecnted. 
The  case  was  tried  by  the  court  without  a 
Juiy,  and  findings  of  fact  full  and  WKOplete, 
together  with  conclusions  of  law,  were  filed. 
Thirty-two  errors,  based  largely  on  the  find- 
ings, have  been  assigned,  but  we  discuss  only 
those  deemed  vital  and  necessary  to  a  correct 
determination  of  the  Issues  Involved.  Inas- 
much as  the  pleadings  are  practically  the 
same  as  in  the  former  actlcm,  there  is  no 
necessity  for  restatlog  here  the  respective 
claims  of  the  parties  as  they  appear  In  the 
third  amended  complaint  and  the  seeond 
amended  answer  npcm  which  the  case  was 
tried  and  is  here  for  review.  The  executor 
of  Reilly's  estate  was  made  a  party  defendant 
in  this  action,  but  his  answer  contains  only 
an  admission  of  Reilly's  death,  and  tlie  ap- 
pointment and  guallflcation  of  his  executor,  to- 
gether with  an  allegation  denying  any  knowl- 
edge or  information  on  the  part  of  the  exec- 
utor relative  to  the  facts  alleged  In  the  third 
amended  complaint  and  submitting  any  in- 
terest or  .  claim  which  Reilly's  estate  might 
have  In  the  partnership  to  the  consideration 
of  the  court. 

It  appears  trcm  the  findings  that  in  De- 
cember, 1901,  John  Oleeson,  appellee,  one 
James  Rellly,,and  Martin  Costello,  decedent 
of  appellant  herein,  agreed  to  form  a  part- 
nership, having  for  its  object  the  owning, 
working,  and  selling  of  four  certain  contig- 
uous mining  claims,  situated  in  the  Tur- 
quoise mining  district,  Cochise  county.  Aria., 
to  wit,  the  San  Francisco,  Fennard,  Batavla, 
and  Mono.  By  the  terms  of  this  agreement 
it  was  provided  that  Gleeson  should  contrib- 
ute to  the  partnership  an  option  which  he 
then  held,  and  on  which  he  had  paid  $350  in 
monthly  payments  of  $S0  each,  to  purchase 
from  one  Patrick  Power,  for  $20,000,  within 
18  months  from  May,  1901,  three  of  the 
aforesaid  mining  claims,  to  wit,  the  San 
Francisco,  Fennard,  and  Batavla,  which  were 
valued  at  $40,000;  that  Rellly  and  Costello 
should  contribute  the  Mono  mining  daitn, 
which  was  valued  at  $20,000,  and  of  which 
th^  vere  then  the  owners,  but,  in  order  tbMt 
the  contributions  of  the  three  partners  might 
be  equal.  It  was  agreed  that  Costello  and 
Rellly  should  pay  the  $20,000  purchase  price 
caUed  for  by  Gleeson's  option  from  Patridk 
Power,  less  the  monthly  payments  already 
made  by  Gleeson. 

Two  months  tho^after,  to  wit;  In  Febru- 
ary, 1902,  at  a  conference  of  the  three  part- 
ners, on  tlie  suggestion  of  Rellly,  it  waa  de- 
cided to  extend  the  sco^e  of  the  partnership 
so  as  to  embrace  a  large  number  of  other 
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mining  claims  In  Qie  Tarqnolse  district.  In 
which.  In  the  opinion  of  Oleeaon.  fiellly,  and 
Gostello,  the  mining  Industry  was  then  look- 
ing np.  At  that  time  Costello  was  the  own- 
er  of  orer  $200,000  In  cash,  but  was  indebted 
to  Rdlly  In  the  sum  of  $90,000,  and  John 
Oleeaon,  on  that  day,  became  the  owner  of 
four  promissory  notes,  aggregating  $53,000, 
secured  by  a  mortgage  on  certain  mines  and 
mining  claims  of  the  Copper  Belle  Mining 
Company.  Gleeson  objected  at  first  to  Rell- 
ly's  proposal  to  extend  the  scope  of  the  part- 
nership by  the  purchase  of  other  claims  up- 
on the  ground  that  he  had  not  the  means  to 
enter  npon  such  an  undertaking,  whereupon 
Costello  agreed  to  advance  the  money  for 
him,  provided  be  would  transfer  to  Coatello 
the  said  Copper  Belle  notes  as  security  for 
Gleeeon's  contributions,  and  provided,  fur- 
ther, that  title  to  all  the  claims  acquired 
should  be  taken  in  the  name  of  Costello,  and 
so  held  nntll  Gleeson  and  Reilly  should  con- 
tribute their  share  of  the  purchase  price  of 
said  claims.  In  pursuance  of  this  arrange- 
ment, Gleeson  at  that  time  left  said  notes 
with  Reilly,  representing  the  partnership,  "as 
security  for  his  obligation  to  contrlbnte  his 
share  of  the  expenses  of  the  partnership." 

It  was  farther  agreed  that  Gleeson,  being 
a  man  of  experience  In  the  mining  Indostry, 
should  contribute  his  knowledge  and  experi- 
ence in  acquiring  such  claims  as  they  might 
desire ;  that  Reilly,  who  was  an  attorney  at 
law,  should  contribute  the  legal  services  nec- 
essary in  the  acquisition  and  disposition  of 
said  claims;  and  that  Costello,  a  man  ot 
large  means,  should  advance,  without  Inter- 
est, the  cash  necessary  to  purchase  said 
claims,  subject  to  reimbursement  by  Reilly 
and  Gleeson  in  proportion  to  their  one-third 
Interesta  In  pursuance  of  the  agreement  to 
extend  Its  scope,  the  partnership  purchased, 
between  1902  and  1908,  a  large  number  of 
mining  claims  in  the  Turquoise  district,  and 
took  title  to  same  in  the  name  of  Costello, 
who  advanced  from  his  personal  funds  all 
the  money  therefor,  to  wit,  about  $80,000. 

Shortly  after  the  partnership  decided  to 
Increase  its  holdings,  the  Power  option,  be- 
cause of  the  decrease  in  value  of  mining 
property  and  the  depressed  condition  of  the 
mining  industry  generally  in  the  Turquoise 
district,  was  by  mutual  agreement  abandon- 
ed, and  payments  stopi>ed  thereon,  nnder  the 
belief  that  a  second  option  could  be  procured 
later  on  at  a  less  price;  and  thereafter,  to 
wit,  on  June  6,  190S,  an  option  on  the  said 
San  Francisco,  Fennard,  and  Batavia  mining 
claims  was  taken  from  Patrick  Power  by  the 
partnership  in  the  name  of  Costello,  which 
option  was  thereafter  consummated  by  Cos- 
tello's  paying  the  purchase  price  of  the  said 
claims. 

In  Angnst,  1003,  Gleeson,  Reilly,  and  Cos- 
tello formed  a  corporation,  the  Costello  Coi>- 
per  Company,  for  the  more  convenient  han- 
dling of  the  mining  claims  owned  by  the 
partnerahllk.   It  wu  screed  Hbottig  before 


this  that  when  the  partners  were  ready  to 
begin  active  work  on  the  mines,  and  Gleeson 
and  Reilly  had  contributed  their  proportions 
of  the  purchase  price  of  the  said  claims,  Cos- 
tello should  deed  to  the  corporation  all  the 
mines  owned  by  the  partnership,  and  that 
John  Gleeson  shoald  have  the  management 
of  the  affairs  of  said  corporation,  at  a  sal- 
ary of  $250  per  month,  and  be  paid  $60  per 
month  for  the  nse  of  his  teams  and  wagons. 
The  Costello  Copper  Company,  however, 
transacted  no  business  whatever,  and  ncme 
of  the  claims  was  deeded  to  It,  but  Martin 
Costello  paid  for  ail  assessment  work,  taxes, 
and  the  expenses  of  making  locations  and 
procuring  patents. 

Litigation  arose  over  the  Copper  Belle 
notes  not  many  months  after  their  receipt  by 
Gleeson,  who,  acting  upon  the  advice  of  Reil- 
ly, transferred  them  to  Martin  Costello  for 
the  purpose  of  making  more  sure  their  col- 
lection, in  consideration  of  the  sum  of  $25,- 
000  and  other  mining  property  situated  near 
Tombstone.  This  transfer,  while  ostensibly 
evidencing  &  sale  in  fact,  was,  in  reality,  a 
wash  sale,  not  bona  fide,  and  made  solely 
for  the  purpose  of  enabling  Costello  to  col- 
lect the  notes;  It  having  Ijeen  mutually 
agreed  between  Costello  and  Gleeson  that 
when  they  were  collected  Costello  should 
turn  the  proceeds  over  to  Oleeson,  the  real 
owner  of  the  notes. 

In  September,  lOOT,  Costello  granted  to 
L.  W.  Powell,  representing  the  Calumet  & 
Arizona  Mining  Company,  an  option  to  pur- 
chase certain  of  the  partnership  mining 
dalms  for  the  sum  of  $150,000,  to  be  paid 
as  follows:  $15,000  down,  $35,000  on  or  be- 
fore S^tember  30,  1008,  and  $100,000  on  or 
before  March  SO,  1009.  Gleeson  had  prom- 
ised Powell,  shortly  before  this,  while  Cos- 
tello was  in  Europe,  an  option  covering  this 
identical  property,  and  on  the  same  terms, 
except  that  he  required  no  payment  down, 
whereas  Costello  demanded  a  10  per  coit 
initial  payment  and  refused  to  sign  any 
option  which  did  not  contain  such  provision, 
whereupon  Gleeson,  desirous  that  the  sale 
be  consnmmated,  guaranteed  said  h.  W.  Pow- 
ell, representing  the  Calumet  &  Arizona 
Blinlng  Oompany,  a  repayment  of  the  10 
per  cent  demanded  by  Costello  In  case  said 
option  was  not  completed.  and»  since  no  pay- 
ments otiier  than  the  Initial  one  of  $15,000 
were  made  thereon,  the  optUm  was  aar- 
rendered  and  Oleeson  forced  to  return  to 
said  company  $6,250,  bat  the  agreement  to 
return  this  Initial  payment  was  the  Individ- 
ual obligation  of  Gleescm;  the  other  parties 
having  neither  consented  to  it  nor  ratified 
It.  Gleeson  was  very  active  In  the  negotia- 
tions of  the  said  option  for  the  reason  that 
he  and  one  Douglas  Gray  were  interested 
in  an  option  on  which  L.  W,  Powell,  repre- 
senting the  Calumet  &  Arizona  Mining  Com- 
pany, had  paid  them  $15,000,  and  he  be- 
lieved that  it  the  option  ou  the  partnership 
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property  was  taken  by  tbe  Calinnet  ft  Ari- 
zona Mining  Company  also,  It  wonld  make 
the  consnnuoatton  of  the  option  he  and  Gray 
were  Interested  in  more  probable,  since  the 
properties  covered  by  the  respective  options 
were  located  In  the  same  district  not  very 
far  apart.  The  Calumet  &  Arizona  Mining 
Company,  however,  abandoned  its  option  by 
falling  to  make  the  second  payment  of  ¥35,- 
000  due  September  30,  1908.  bat  thereafter, 
to  wit,  on  December  16,  1908,  the  Copper 
Queen  Consolidated  Mining  Company  took 
an  <^tton  on  the  same  property,  upon 
which  Costello  received  about  that  date  the 
sum  of  $35,000,  and  on  June  21,  1909,  a  far- 
ther snm  of  $57,500.  Thereafter  said  Copper 
Queen  Consolidated  Mining  Company  aban- 
doned said  option,  making  no  farther  pay- 
ments thereon. 

By  Angnst,  1908.  the  suit  on  the  Copper 
Btile  Dotes  had  been  decided,  and  the  pro- 
ceeds were  ready  to  be  paid  over  to  Gleeson, 
RelUy  wrote  Gleeson  on  August  8,  1908,  to 
this  effect.  Inclosing  a  statement  of  the 
amount  due  RelUy  by  Gleeson  on  accotmt 
of  varlooB  I^al  services,  and  on  September 
IS,  1908,  "Gleesom  called  npon  BeUly  and 
Costello  la  Tombstone  fbr  the  parpose  of 
settling  up  the  Copper  Belle  transaction, 
and  all  of  bis  dealings  wltli  BeiUy  and  Cos- 
tello, and  repaying  the  said  Costello,  such 
sums  as  were  due  him  for  money  advanced 
on  behalf  of  Gleeson's  interest  in  tbe  partner- 
ship." At  the  interview  which  the  three 
partners  then  had.  Beilly,  who  had  been  for 
years  the  legal  adviser  of  both  Gleeson  and 
Costello  Individually,  and  who  bad  acted 
also  as  legal  adviser  for  the  partnership,  and 
kept  a  record  of  Its  transactions,  produced 
a  list  of  the  partnership  mining  claims,  with 
the  amounts  paid  for  each,  from  which  the 
Casey  claims,  to  wit,  the  Tin  Horn,  Hard 
Up,  and  Head  Center,  were  omitted,  and  to 
this  Gleeson  objected,  Costello  then,  for  the 
first  time,  denied  that  either  Gleeson  or  tbe 
partnership  owned  any  interest  in  these 
three  claims,  but  admitted  the  existence  of 
the  partnersldp  and  Gleeson's  interest  as  to 
the  other  claims.  After  a  heated  controversy 
between  Costello  and  Gleeson  as  to  whether 
these  three  claims  belonged  to  Costello  or  the 
partnership,  Rellly  suggested  that,  inasmuch 
as  tbe  money  due  in  a  few  days  under  the 
option  to  L.  W.  Powell,  representing  the  Cal- 
umet St  Arizona  Mining  Company,  was  more 
than  sufficient-  to  pay  all  moneys  advanced 
by  Costello,  it  was  not  necessary  that  Glee- 
son repay  Costello  for  his  advances  out  of 
the  proceeds  of  the  Copper  Belle  notes,  but 
tbat  he  should  take  the  money  and  have  no 
further  dispute  over  the  matter,  and  every- 
thing would  be  all  right.  Realizing  that  tbe 
title  to  the  mining  claim  stood  In  Costello's 
name,  and  that  tbe  notes  bad  been  trans- 
ferred to  him  also,  and  fearing  that  If  he 
did  not  accept  the  proceeds  of  the  notes  as 
suggested  by  Beilly  he  would  lose  both  bis 


money  and  his  interest  In  the  property,  be 
accepted  from  Costello.  without  dedncting 
anytblng  for  his  contribution  to  Ote  partner- 
ship, the  money  due  him  on  the  Copper 
Belle  notds,  less  the  amounts  due  both  Cos- 
tello and  Rellly  on  account  of  individual 
transactions,  and  an  item  of  $11,549.19  due 
Mrs.  Rellly.  Gleeson  thereafter  executed  a 
deed  In  favor  of  Martin  Costello  conveying 
the  mines  deeded  by  the  latter  to  the  for* 
mer  as  a  part  of  the  consideration  for  tbe 
pretended  sale  of  the  notes,  and  offered  to 
deliver  the  same  to  Costello,  bnt  he  refused 
It.  as  did  his  executrix  when  the  oiler  was 
renewed  after  his  death. 

The  interest  of  James  Rellly  in  and  to 
tbe  assets  of  said  copartnership  were  trans- 
ferred by  him  to  Costello  before  the  former's 
death,  which  occurred  June  8,  1909.  This 
action  was  filed  September  24, 1909,  and  Cos- 
tello died  September  15,  1911. 

The  foregoing  gives  tbe  substance  of  the 
court's  findings  and  with  suffident  particu- 
larity for  the  pariKMes  of  this  decision. 

[1]  The  assignments  of  errw  In  the  main 
revolve  around  the  qnestion  of  the  aufflciracy 
of  the  evidence  to  snqport:  First,  the  flnd^ 
Ing  that  Gleeson,  OosteUo,  and  B^Uy  ento^ 
ed  into  a  partnttsbip  agreonent  In  December, 
1901,  relating  to  the  four  mining  cl^nia,  San 
Francisco,  Fennard.  Batavia,  and  Mono;  and, 
second,  the  finding  that  the  scope  of  such 
partnership  was  extended  In  February,  1902, 
when  the  three  partners  agreed  to  purdutae  a 
lai^e  number  of  other  claims  In  the  Tur- 
quoise mining  district;  and,  ttilrd.  the  further 
finding  that  Gleeson  did  not  relinquish  and 
abandon  any  interest  he  may  have  had  in  tbe 
partnership  by  the  transaction  or  settlement 
of  September.  1908.  Appellant  contends,  first, 
tbat  the  evidence  Is  not  sufficient  to.  support 
the  finding  tbat  a  partnership  agreement  re- 
lating to  the  three  Power  claims  and  the 
Mono  was  made  and  consummated,  for  the 
reason  that  there  Is  nothing  in  the  record  to 
show  tbat  Rdlly  ever  owned  one-balf  of  the 
Mono  claim  or  contributed  such  we-half  ct 
any  other  thing  of  value  to  the  alleged  partner- 
ship. According  to  Gleeson's  allegations,  and 
the  court's  findings,  the  assets  of  the  part- 
nership, to  begin  with,  consisted  of  four 
mining  claims,  to  wit,  the  San  Francisco, 
Framard,  Batavia.  and  Mono,  rained,  for 
partnership  purposes,  at  $60,000,  whlcb  were 
contributed  by  Gleeson,  Bellly,  and  Costello 
in  equal  pn^portionB.  Gleeson's  contributloo 
of  $20,000  was  the  Power  optttm,  of  which  be 
was  then  tbe  owner,  and  upon  which  be  had 
paid  $350  In  monthly  Installments  of  $60  eadL 
Beilly's  and  Costello's  contributions  were  one- 
half  each  of  the  remaining  purchase  price  of 
tbe  San  Frandsco,  Fennard.  and  Batavia 
claims,  which  was  $20,000,  less  tbe  payments 
made  by  Gleeson,  and  one-balf  each  of  the 
Mono  claim,  valued  at  $20,000,  of  which  tbey 
were  then  the  ownwa.  Tbe  option  contiibated 
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by  Gleeson  gave  blm  the  ri^t  to  purchase 
from  Patrick  Power,  wltbin  18  mootbs  from 
Ma7,  1901,  for  $20,000,  three  of  the  above- 
mentloned  claims,  to  wit,  the  San  Frandaco, 
FeoDard,  and  Batavla.  This  option,  however, 
was  permitted  to  lapse  on  Jul;  1,  1902,  but 
a  new  one,  glrtng  the  right  to  purchase  the 
same  three  claims  for  f 20,000,  was  procured 
on  June  6,  1908,  In  the  name  of  Martin  Cos- 
tello,  which  option  was  exercised  NoTember 
6,  1904,  when  a  deed  conveying  these  three 
claims  to  Martin  Costello  was  executed  by 
Patrick  Power.  It  Is  admitted  by  both  par- 
ties that  the  purchase  price  of  $20,000  for 
the  three  claims  under  the  second  Power  op- 
tion was  paid  by  Costello,  though  there  Is  a 
disagreement  as  to  whether  he  was  credited 
on  thid  option  with  tlie  Installments  paid  by 
Gleeson  on  the  first  one.  Whether  one-half 
of  this  amount,  however,  was  for  the  bene- 
fit of  Reilly,  does  not  appear.  The  record 
title  to  the  Mono  claim,  as  shown  by  stipula- 
tion of  the  parties,  was  In  the  name  of  Martlu 
Costello  in  December,  1801,  and  If  BelUy  was 
the  owner  and  contributor  at  a  one-lialf  inters 
est  in  this  daim,  snch  tacts  can  only  be 
duced  from  the  conversation  had  between 
Oleeson,  Costello^  and  Belily  at  tile  letter's 
office  tn  Ttimbstone,  In  December,  1901,  when, 
and  as  a  reBult  of  which.  It  Is  allied  and 
found,  tiie  partnership  agreement  was  enter- 
ed Into. 

Gleeaon'a  version  of  the  oonversation  Is  as 
follows: 

"There  was  a  Gonrersation  between  ReiUy, 
Costello,  and  myself  In  regard  to  the  mining 
claims.  Goodbody,  O'Brien,  Reilly,  Costello, 
and  myself  were  present.  Jadge  Reilly  says  to 
Costello,  'Well,  John  has  got  this  optirai  on  the 
Power  claim  for  S20,000,  and  we  got  tbe  Mono, 
and  I  told  him  that  we  would  pay  the  option, 
and  we  would  put  the  Mono  and  Power  claims 
into  the  partnership,'  something  to  that  effect; 
Judge  Reilly  made  that  snggestion.  He  made  it 
long  before  this,  that  I  would  put  the  Power 
option  and  they  would  put  in  the  Mono  claim. 
Be  said  blm  and  Martin  Costello  owned  the 
Mono  claim.  Martin  Costello  said,  *Xes,  all 
right;  tbat  will  be  all  right.'  I  can't  tell  vou 
all  of  the  Gonvenatlon ;  it  was  so  long  ago." 

In  the  former  trial  of  this  case  Gleeson 
testified: 

"Judge  Reilly  never  contributed  a  cent  that 
I  know  of." 

Frank  O'Brien,  a  former  probate  Jadge  of 
Cochise  county,  who  had  come  to  Tombstone 
from  the  mine  with  Gleeson,  and  who  was  at 
the  time  manager  of  the  Copper  Belle  store 
and  working  under  Gleeson,  the  then  super- 
intendent of  the  Cc^per  Belle  Mining  Com- 
pany, testified  that  in  the  oonTersatim  Reilly 
said  to  Costello: 

"John  has  got  this  bond  on  the  Power  prop- 
er^, and  you  have  got  the  Mono  claim:  he 
wants  to  throw  it  In  together.  He  wants  you  to 
tlitow  in  tbe  Mono  with  the  Power  group  and 
make  one  claim  of  the  whole  property ;  bond 
and  all.  He  will  throw  in  his  share,  his  bond. 
And  Reilly  said  to  Gleeson.  'How  about  tjiaL 
John;  Is  tbat  all  right?'  Gleeson  said,  'Yes.' 
and  then  he  tamed  to  Martin  and  says,  'How 
about  it,  Jew;  how  about  it?'  and  Martin  says. 


Tes.  an  right ;  that  will  be  all  right'  OSiat  is 
alwnt  all  the  conversation  I  remember  in  mpeet 
to  the  Power  and  Mono  claims." 

Frank  Goodbody,  an  attorney  working  In 

the  office  of  Judge  Reilly  at  the  time,  does 

not  state  whether  R^Uy  used  the  w<wd  "we** 

or  "yon"  wlien  referring  to  tbe  owner  of  tbe 

Mono  claim,  but  testified: 

"The  Mono  claim  had  been  owned  by  Joe  Mu- 
heim,  in  Bisbee,  and  there  was  a  tax  title  from 
Mr.  Neale,  ana  Mr.  Leavenworth  and  myself 
assisted  Jndge  Reilly  in  straightening  ont  that 
title  and  giving  it  to  Costello.  That  was  dcme 
in  Costello's  name." 

Costello  purchased  tbe  Mono  In  1901,  a 
short  time  before  the  alleged  agreement,  at  a 
tax  sale,  paying  for  it  only 'a  nominal  con- 
sideration, and  at  the  trial  of  this  case  be- 
f<«-e  Judge  Campbell,  In  1910,  he  testified: 

"Judge  Reilly  had  no  interest  in  the  Mono 
wimtever,  and  was  never  interested  In  any  min- 
ing claim  Willi  me." 

Judge  Beilly's  letter  of  AprU  2S,  1901.  to  J. 
Henry  Work,  an  attorney,  of  New  York,  in- 
quiring about  tbe  purchase  of  the  Memo  by 
Cost^lo,  shows  very  clearly  that  tbe  lattra's 
statement  regarding  the  Mono  claim  was  true 
at  that  time. 

Lee  O.  Woolery,  an  attorney  employed  In 
Judge  Rellly's  oflice  at  various  times  between 
1899  and  1908,  and  who  returned  from  Indi- 
ana in  June  of  the  latter  year  at  the  request 
of  Judge  Reilly,  testified  as  follows: 

"A  few  weeks  before  Judge  ReiUy  left  Tomb- 
stone the  Isst  time  [late  hi  190S],  going  to  Cali- 
fornia, he  told  me  in  hie  office  on  Fourth  street 
that  he  brought  me  out  here  for  the  reason  that 
Costello  owned  a  number  of  mining  claims  in 
the  Tqrqaoise  mining  district,  and  he  was  acting 
as  attorney  for  Costello.  and  that  John  Glee- 
son had  a  mortgage  on  toe  Copper  Belle  mines, 
and  expected  to  get  the  mines  through  a  foreclo- 
sure proceediug,  but  they  did  not  get  it,  and  it 
was  tbeir  intention  it  they  got  those  claims  to 
organize  a  company  and  deed  those  claims,  or 
the  claims  owned  by  Costello  and  Gleeson,  to 
the  Costello  Copper  Company,  or  a  corporatioQ 
owned  by  them,  and  they  wanted  me  to  act  as 
secretary  of  the  company;  that  is  the  reason 
he  wanted  me  back  out  here." 

Any  knowledge  of  his  decedisnfs  Interest 
In  the  alleged  partnership  Is  dlsdalmed  In  the 
answer  of  the  executor  of  Rellly's  estate,  a 
part^r  defendant,  nothwlthstandlng  there  is 
nothing  In  tbe  record  of  the  former  trial,  nor 
In  this  one,  to  show  that  If  Relily  ever  owned 
and  contdbuted,  either  directly  or  Indirectly, 
a  one-half  Interest  In  the  Hono  and  one-half 
of  the  purchase  price  of  the  Power  claims,  as 
testified  to  by  appellee,  such  interest,  valued 
then  for  partnership  purposes  at  $20,000,  Is 
not  now  a  part  of  the  assets  of  his  estate,  for 
no  transfer  thereof  to  Costello  was  shown,  or 
attempted  to  be  shown,  in  substantiation  of 
appellee's  allegation  that  such  had  been  done. 

The  record  contains  no  evidence,  other 
than  Gleeson's  statement,  which  even  tends  to 
prove  that  Costello  paid  one-half  of  the  t20,- 
000  for  the  •S&n  Francisco,  Fennard,  and 
Batavla  claims,  for  the  benefit  of  Reilly,  or 
that  Reilly  was  the  equitable  owner  of  a 
one-haU  Interest  In  the  Mono  claim,  or  tbat 
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he  contributed  nidi  interest  to  flw  partner- 
ihlp.  And  we  think  tbat  such  facta  are  not 
estabUdied  by  appellee's  testimony  that  B^- 
ly.  In  a  coDTCrsatlon  h^d  ten  years  before, 
used  the  first  personal  pronoun  "we,"  meaning 
Gostello  and  It^ly,  Instead  of  the  second  per- 
sonal pronoun  "yon,"  meaning  Costello  alone, 
in  the  expression  "we  got  the  Mono"  and  "we 
would  pay  the  options,"  and  "we  would  put 
the  Mono  and  Power  claims  Into  the  partner- 
ship," to  which  Oostello  rolled,  "Yee,  all 
right ;  that  will  be  all  right."  Ebpedally  Is 
this  true  In  view  of  appellee's  former  state- 
ment that  "Judge  RelUy  never  contributed  a 
cent  that  I  know  of,"  and  Oostello'a  testimo- 
ny that  "Judge  Rellly  had  no  Interest  In  the 
Mono  whatever,  and  was  never  Interested  In 
any  mining  claims  with  me."  Costello's  re- 
ply, "Yes,  all  right;  that  will  be  all  right," 
even  thongh  it  be  held  to  be  an  admission 
against  interest,  and  given  the  fullest  weight 
possible,  would  not  be  sufficient  In  an  action 
prosecuted  by  Kellly's  executor  to  deprive 
Costello's  estate  of  its  legal  title  to  any  part 
of  the  mining  claims  which  Costello  purchas- 
ed with  bis  own  funds.  In  the  light  of  the 
•case  of  Costello  v.  Cunningham,  16  Ariz.  447, 
147  Pac  701,  sucAi  a  declaration,  standing 
alone  or  taken  in  connection  with  the  other 
evidence  In  this  record,  would  not  warrant 
the  court  In  flndlDg  that  Costello  held  on»- 
half  of  the  Memo  mining  claim  in  trnst  for 
Bcllly  in  December,  1901,  nor  that  he  held  tt, 
together  with  the  San  Franclao^  Fennard, 
and  Batavla  mining  claims,  In  trost  for  the 
partnership,  after  that  date.  As  said  by  this 
court  in  the  Costello-Cunnlngham  Case: 

"These  statements  by  Costello  became  admis- 
sible as  evidence  only  because  they  were  'made 
by  him  against  his  interest.  Clearly  such  state- 
ments, when  given  the  most  favorable  effect  to 
the  plaintiffs,  are  simply  statements  to  tfae  effect 
that  CanQingham  owned  a  half  interest  with 
Costello  in  mines  in  the  Warren  mining  district, 
and  that  Cunningham  was  a  partner  with  Cos- 
tello in  mines  situate  in  tbat  mining  district. 
Such  statements  and  declarationB,  standing 
alone,  are  not  sufficient  evidence  to  determine, 
or  sufficient  evidence  of  its  nature  to  warrant 
the  court  in  finding  that  Costello  and  Cunning* 
bam  acquired  mines  by  each  paying  an  equal 
share  of  the  expenditures  laid  out  in  their  ac- 

auieition,  and  that  Costello  took  the  record  ti- 
le thereto  *  *  *  in  his  name  in  trust  for 
the  use  and  benefit  of  himself  and  his  co-owner, 
Patrick  Cunningham.  Such  statements  and  dec- 
larations made  by  Costelloi  ate  insufficient, 
standing  alone,  to  establish  the  trust  contended 
for.  I>fttberwood  v.  Kicbardson,  11  Ariz.  278, 
94  Pac.  1110.  ♦  «  *  The  rule  requiring  the 
evidence  to  be  clear  and  satisfactory  is  especial- 
ly applicable  where  the  trust  is  attempted  to 
be  proved  by  parol  evidence,  a*  well  as  when  It 
is  sought  to  convert  Into  a  trustee  a  person  hold- 
ing the  title  to  property  ostensibly  as  absolute 
owner.  39  Cyc.  84,  86.  The  statements  end 
declarations  of  a  holder  of  the  record  title  of 
mines,  made  against  such  title,  can  affect  the 
holder's  title  only  by  way  of  working  an  estop- 
pel. Oral  Btatemeots  or  silence  could  never  have 
the  effect  to  pass  title  which  the  statute  ex- 
pressly declares  shall  be  transferred  by  deed 
only.  Hayes  v.  Uvingston,  84  Mich.  38i,  22 
Am.  Rep.  0^;  Nims  t.  Sherman,  43  Mich.  45, 


4  N.  W.         2049  Bevlsad  Statates  at  Axii- 

ona  1913.** 

[2,  tj  A  ccmsommated  partnwship  whlcb 
would  have  the  effect  of  estabUablng  in  Cos- 
tello the  trust  relation  regarding  these 
claims  ought  to  be  proven  by  evidence  as 
clear  and  satisfactory  as  would  be  required 
to  show  the  trust  relation  direct,  without  tlie 
Interrentioi  of  a  partn^ahlp.  If,  ther^ore^ 
the  evidence  be  considered  sufficient  to  sub- 
stantiate the  finding  tliat  the  partnerdiip 
agreement  was  entered  into  in  December, 
1901,  as  allied,  before  a  consnmmatttm 
thereof  can  be  made  to  appear,  it  must  be 
shown  that  each  of  the  partners  contributed 
his  proportion  of  the  agreed  assets.  The  fact 
that  Gleeson  and  Costello  may  have  paid 
their  proportions  would  not  establl^  a  part- 
nership composed  of  Gleeson,  Rellly,  and  Cos- 
tello, with  each  contributing  property  nlued 
at  (20,000,  when  there  Is  no  showing  that 
Rellly,  either  directly  or  through  Costello, 
paid  his.  'The  mere  agreement  to  form  a 
partnership  does  not,  in  Itself,  create  a  part- 
nership; nor  does  the  advancement  bj  any 
one  party  of  his  agreed  share  ,  of  the  capi- 
tal. The  entire  agreerocmt  and  all  of  the  at- 
tending drcomstances  are  to  he  taken  Into 
conslderati<m  In  detenniidng  whether  a  partr 
nersblp  was  actoally  lamudied."  80  Cyc. 
3S7. 

[4]  TbB  court  has  foondi,  as  alteged  by  ap- 
pellee, that  a  supplmmtal  partnership,  ex- 
tending  the  scope  of  the  original  one  so  as 
to  emlNrace  a  large  number  of  other  dalsM  in 
the  TurquMse  district,  was  entered  Into  by 
the  three  partn«s  In  I^bmary,  1902.  nils 
Is  an  Important  finding,  which  has  been  as- 
signed as  emnr  and  fully  argued  both  ap- 
pellant and  appellee  In  their  very  exhaustive 
briefs,  but  we  deem  a  discussion  of  it  un- 
necessary, in  view  of  the  tran8actI<Hi  ot 
September,  1908,  as  It  is  termed  in  the  rec- 
ord, and  the  construction  wtiich  must  be 
placed  thereon.  Appellant  contends  that 
even  though  the  supplemental  agreement  was 
entered  Into  and  the  claims  described  In  the 
third  amended  complaint  purchased  by  the 
partnership  in  pursuance  thereof,  a  proper 
construction  of  the  transaction  or  settlement 
of  September,  1908,  will  establish  the  fACt 
that  appellee  by  that  act  withdrew  any  con- 
tribution he  may  have  made  to  the  partner- 
ship in  Us  extended  scope,  and  that  the  ef- 
fect of  such  withdrawal  was  to  dissolve  any 
partnership  theretofore  existing,  thus  ending 
Gleeson's  connecUcm  with  the  partnership 
and  leaving  Costello  the  owner  of  the  equi- 
table as  well  as  the  legal  title  of  all  clahaf 
alleged  to  have  been  purchased  1^  the  part- 
nership. The  basis  for  this  position  is  found 
in  paragraph  16  of  appellee's  second  amend- 
ed answer,  which  reads  as  follows: 

"Further  answering  said  third  amended  com- 
plaint,  this  defendant  is  informed  and  believe* 
and  tlierefore  alleges  that  If  any  partnership  or 
trust  relation  ever  existed  between  plaintiff  and 
Martm  Costello,  deceased.  In  relation  to  any  of 
the  properties  described  la  said  cwaplaint, 
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whether  as  allesed  tiierein  or  otherwise,  which 
this  defendant  does  not  admit,  biX,  on  informa- 
tion and  belief,  denies  such  partnership,  or 
trust,  was  fully  dissolved  and  terminated  during 
or  about  the  month  of  September,  1908,  at  which 
time  8  full  and  complete  accounting  and  settle- 
ment of  the  affairs  of  said  alleged  partnerebip 
was  had  and  completed  between  plaintiff  herein 
and  Martin  Costello;  that, at  said  time  plaintiff 
herein  Toluntarily  withdrew  all  and  any  contrl- 
butioDS  theretofore  made  by  him  to  or  for  the 
benefit  of  said  alleged  partnership  and  received 
fnll  payment  thereof  from  Martin  Costello;  that 
in  and  by  said  accounting,  settlement,  and  pay- 
ment, plaintiff  herein  renounced  and  relinquish- 
ed all  and  every  alleged  interest  or  claim  of  in- 
terest in  or  to  any  of  the  proiMrtieg  menUoned 
in  the  third  amended  complaint,  and  that  his  al- 
leged interests  therein,  or  In  said  alleged  part- 
nership thereupon  ceased  and  determined;  that 
plaintiff  thereupon  voluntarily  relinquished  all 
of  said  properties  to  the  said  Costello,  who  at 
all  times  thereafter,  at  his  own  expense  and 
risk  and  without  any  cost  or  hazard  to  plaintiff 
herein,  c<mtinned  to  contr<d  and  care  for  said 
properdes  in  the  purchase  of  which  he  had  ex- 
pended approximately  $100,000  of  his  personal 
funds ;  that  having  thus  freed  himself  of  all  risk 
or  hazard  of  said  alleged  partner^p  enter- 
prise, and  having  withdrawn  ail  of  his  alleged 
contributions  thereto,  and  having  bo  continued 
without  risk  or  hazard  of  loss,  plaintiff  now 
seeks  to  participate  in  the  fruits  of  Costello's 
successful  handling  of  said  pnnierties,  all  of 
which  was  attained  at  the  sole  risk  and  by  the 
sole  efforts  of  Costello,  and  at  his  sole  expense ; 
that  when  plaintiff  so  withdrew  his  alleged  con- 
tributions to  said  alleged  partnership,  said  al- 
leged partnership,  if  any  there  was,  was  largely 
indebted  to  Costello  for  moneys  expended  by 
him  in  the  purchase  of  said  properties  and  hi 
perfecting  and  maintaining  the  titles  thereto,  no 
part  of  which  was  then  or  at  any  time  paid  by 
plaintiff." 

In  order  that  the  transaction  or  settlement 
of  1908  and  its  relation  to  this  suit  may  ai>- 
pear,  a  brief  statement  of  the  facts  of  the 
case  of  Martin  Costello  v.  Copper  Belle  Min- 
ing Company,  a  corporation,  is  necessary. 
In  February,  1004,  Martin  Costello  filed  suit 
In  the  territorial  district  court  at  Tomb- 
stone against  the  Copper  Belle  Mining  Com- 
pany, a  corporation,  on  four  certain  promis- 
sory notes  aggregating  $53,000  and  executed 
under  date  of  February  4,  1902,  by  the  said 
Copper  Belle  Mining  Company  in  favor  of 
John  Qleraon,  each  in  the  principal  sum  of 
$13,250,  and  bearing  Interest  at  the  rate  of 
3  per  cent  per  annum,  interest  payable  an- 
nually. These  notes  matured  one  each  year 
tot  the  years  1906,  1907,  1908,  and  1909,  re- 
spectively, and  their  payment  was  secured 
by  a  mortgage  on  ten  mining  claims  of  the 
said  Ct^per  Belle  Mining  Company  located 
in  the  Turquoise  mining  district  It  was 
further  alleged  that  In  July,  1902,  and  be- 
fore any  of  said  notes  became  due,  John 
Qleeson,  tor  a  mluable  coiudderatlon,  ao- 
signed  and  delivered  tbem  to  Martin  Cos- 
tello, who  then  became  and  thereafter  re- 
mained the  owner  and  bolder  of  said  notes, 
together  with  the  mortgage  seoirlng  Jhelr 
payment  The  Copper  Belle  Mining  Com- 
pany answered  by  denying,  among  other 
things,  that  Oostdlo  was  the  owner  and  hold- 
er of  aaid  notes  and  mortgage,  w  that  be 


was  ttw  real  party  in  Interest,  or  that  01ee> 
son  era  Indorsed  or  deOlTered  said  notes  to 
Costello,  and  alleged  a  lack  of  comridoratlcHi 
tor  the  notes.  Oleeson,  who  was  made  a 
party,  d^endant  on  motion  of  the  Qowtx 
Belle  Mining  Company,  admitted  In  his  an- 
swer the  making  of  a  certain  agreement 
which  the  said  company  had  pleaded  also 
as  a  defense,  and  which  would  probably  have 
been  good  against  him  as  plaintiff  In  the 
case,  but  denied  that  Costello  had  any 
knowledge  of  said  agreement  when  the  sole 
was  made  and  the  notes  delivered.  So, 
whether  the  sale  of  these  notes  by  Oleeson 
to  Costello  was  bona  fide  or  merely  sim- 
ulated— done  for  the  purpose  of  enabling 
Cost:elIo,  aa  a  bona  fide  purchaser  for  value 
without  notice,  to  do  for  Gleeson  what  he 
probably  could  not  do  for  himself— was  the 
pivotal  point  in  the  case.  Gleeson  testified 
that  Costello  paid  him  $25,000  in  cash,  and 
conveyed  to  him  certain  mining  claims  near 
Tombstone  as  consideration  for  the  notea 
Costello's  testimony  was  to  the  same  effect 
And  the  trial  court  finally  decided  that  Cos- 
tello was  a  bona  fide  purchaser  of  the  notes, 
and  on  July  29,  1908,  gave  him  Judgment  for 
the  amount  due  on  them,  to  wit,  $63,669.32, 
and  ordered  foreclosure  of  the  mortgage. 
This  Judgment  was  satisfied  of  record  by 
Costello  on  August  28,  1908. 

In  addition  to  the  foregoing  facts  concern- 
ing the  Copper  Belle  suit.  It  was  further  es- 
tablished in  this  case  that  on  August  8,  1908, 
following  the  rendition  of  the  Copper  Belle 
judgment,  Reilly,  who  was  then  and  had 
been  for  many  years  the  legal  adviser  of 
both  Costello  and  Gleeson  In  their  Individ* 
ual  capacities,  wrote  the  latter  informing 
him  of  the  result  of  the  case,  and  inclosed  a 
statement  of  his  account  with  Costello  and 
Gleeson  for  legal  services  In  reference  to 
mortgages  and  suits  concerning  the  Gcq;iper 
Belle  mining  claims.  On  September  13th, 
thereafter,  Gleeson  called  upoa  Costello  and 
.  Reilly  at  the  letter's  office  in  Tombstone  Cor 
the  porpose  of  settling  up  the  Copper  Belle 
transaction,  and  in  consequence  of  the  set- 
tlement reached  at  this  time  Costello  ac- 
counted to  Gleescm  ft>r  the  full  amount  of  the 
Copp&e  Belle  judgment  to  wit,  $63,609.82, 
by  giving  OleesfHi  a  dieck  for  $S8,6G9'.32,  and 
paying,  at  the  request  of  the  latter.  $11,257.- 
70  to  Judge  James  ReUly,  $11,64».1&  to  Mrs. 
James  R^Uy,  and  r^ainhig  for  himself  $7,- 
423.16  in  repayment  of  a  loan  he  had  pre- 
viously made  OleMon.  In  the  statement  in- 
dosed  In  Beilly's  letter  to  Gleeson  there  is 
an  Item  <if  $1(^000  for  1^1  services  in  the 
Copper  Belle  and  other  litigation,  whldi 
amount  was  Included  in  the  $11,207.70  paid 
Judge  Bellly  Gosteuo  at  Oleeson's  re- 
quest. It  was  further  shown  that  within 
14  days  from  the  time  Costello  paid  Glee- 
son by  checks  the  $25,000  cash  eon^deratlon 
for  the  notes,  which  was  on  January  12, 
1903,  this  entire  amount  was  returned  t« 
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bim  by  OlecBon  throu^  UeXLly  acting  as  the 
agent  of  both  parties.  And  the  trial  court, 
notwithstanding  the  contrary  result  reached 
years  before  In  the  Coatello-Copper  Belle 
UlnlDg  Company  case,  acting  prindpally 
on  the  foregoing  fiicta,  came  to  the  conclu- 
sion, and  we  think  very  prop^ly  ao.  that 
the  sale  of  the  notea  to  CosteUo  by  Gleeson 
was  not  bona  fld^  but  only  almnlated — done 
fori  the  spedflc  purpose  of  enabling  Gostello 
to  do  for  Oteeson  what  he  probably  could 
not  do  for  hima^,  t1&  collect  the  notes. 
And  Gostello's  act  In  returning  to  Gleeson 
the  proceeds  of  the  notes  Is  found  by  the 
court  to  hare  been  in  accordance  wltii  the 
understanding  bad  between  them  at  the  time 
ttie  Blmulated  sale  was  agreed  upon  tlut 
ImmedUtely  after  the  coUectlom  of  the  notes 
by  CosteUo  he  would  torn  over  to  Gleeson, 
th^  Tl^tful  owner,  the  entire  proceeds 
thereof. 

Although  the  notes  were  actually  trans- 
ferred to  CosteUo  on  July  2,  1902.  "tor  the 
purpose 'of  making  more  sure  their  collec- 
tion," and  though  the  proceeds  thereof  after 
collection  were  turned  over  to  Gleeson  in 
September,  1908,  yet,  during  al  this  time 
and  for  six  months  prior  thereto,  as  appears 
from  the  flndlogs,  they  were  performing  an 
Important,  thongh  separate  and  distinct, 
function.  In  connection  with  the  partnership. 
This  is  shown  by  the  fact  that  in  February, 
1902,  when  the  three  partners  decided  to  ex- 
tend the  scope  of  the  partnership,  Gleeson 
was  without  means  to  embark  upon  such  an 
enterprise,  and  CosteUo,  npon  the  suggestion 
of  RetUy,  agreed  to  advance  for  him  his 
one-third  of  the  cost  thereof,  but  upon  two 
conditions,  viz.:  First,  that  Gleeson  would 
transfer  to  him,  as  security  for  such  ad- 
vances, the  Copper  BeUe  notes  which  had 
that  day  come  into  Gleeson's  possession  as 
owner ;  and.  second,  that  title  to  aU  claims 
acquired  should  be  taken  in  his  name  and  so 
held  until  Gleeson  and  BelUy  should  re- 
pay him  their  share  of  the  purchase  price 
of  said  claims.  In  accordance  with  this 
agreement,  as  found  by  the  court,  Gleeson  at 
that  time  "left  the  Copper  BeUe  notes  in 
the  possession  of  RelUy,  represratlng  the 
partnership,  as  security  for  his  obligation  to 
contribute  his  share  of  the  expenses  of  the 
partnership,"  and  In  pursuance  of  this  ar- 
rangement, during  the  succeeding  six  years, 
the  partnership  purchased  a  large  number  of 
mining  claims,  and  took  title  to  them  In  the 
name  of  Gostello.  who  advanced  from  his 
personal  funds  in  purchase  price,  assess- 
ment work,  taxes,  and  the  procuring  of  pat- 
ents to  a  number  of  the  claLms,  nearly  (100,- 
000,  which  was  in  addition  to  the  $20,000  he 
bad  paid  for  the  Power  claims.  When, 
therefore^  Gleeson  caUed  on  CosteUo  and 
ReiUy  In  September,  1008,  tor  tbe  purpose 

settling  ap  the  Capper  Belle  transactlMi, 
and,  as  found  by  tbe  court,  "for  repaying 
CosteUo  ancAi  sums  as  wete  due  him  for 


moi^  advanced  <m  behalf  at  Gleeson's  \a- 
tmeat  In  the  partnership^"  tbe  amount  due 
Costco  because  of  such  adTOnces  was  one* 
third  of  aivroxlmately  (100,000,  or  more 
than  (80,000.  And  iu>twlthstanding  it  was 
Gleeson's  Intention  at  Oiat  time  to  r^wy 
CosteUo  out  ot  the  proceeds  at  these  notes, 
and  althou^  therte  was  no  otiier  source 
from  which  be'  could  procure  funds  tot  this 
purpose,  the  fact  remains  that  he  accepted 
the  fuU  amount  of  the  judgment,  and  used 
no  part  of  it  to  reimburse  CosteUt^  and,  be- 
cause of  such  acceptance  and  taUure  to  re- 
pay, the  latter  was  left  without  evtax  security 
for  the  very  advances  be  bad  agreed  to  make 
only  npcm  a  promise  oC  security,  and  whtdi 
in  fact  were  only  made  after  such  security 
bad  been  "left  in  the  possession  of  BelUy, 
representing  tbe  partnership."  . 

Such  action  on  the  part  ot  Oleesw,  appel* 
lant  contends,  in  reality  constituted  a  with- 
drawal from  the  aUeged  partnership  of  any 
contributions  he  bad  made  theret(^  and 
Bhoold  be  construed  as  having  effected  a  ter- 
mination of  any  partnership  agreement  there- 
tofore existing,  as  weU  as  a  r^lnqtulshment 
to  CosteUo  ot  any  interest  or  claim  Gleeson 
may  have  had  in  the  properties  bdonglng  to 
the  partnership  before  its  dissolution.  The 
terms  of  tbe  agreement  extending  the  scope 
of  the  partnership  made  it  the  dut?  of  Glee- 
son to  transfer  the  notes  to  CosteUo  as  se- 
curity, but  Instead  ot  transferring  them  to 
him  indlvidnally,  as  the  agreement  required, 
he  "left  them  In  the  possession  of  Rellly, 
recH-esentlng  the  partnership,  as  security 
tor  bis  obllgatlcm  to  contribute  bis  share  of 
the  expenses  of  tta  partnership."  And  this 
deposit  with  the'  iMrtuerBhlp,  BetUy  being 
merely  its  representative  for  this  purpose, 
appears  to  have  been  accepted  by  Oostdlo 
as  a  snffldent  c<MiipUance  with  the  agree- 
ment to  transfer  to  him.  It  is  true,  however, 
that  for  tbe  purpose  of  making  a  pretoided 
sale  appear  as  an  actual  Mie.  and  thus  ren- 
der more  probable  the  coUecti<m  ot  tbe  notes, 
Gleeson  transferred  them  to  Costdlo  in  July, 
1902,  but  such  transfer  was  in  no  way  con- 
nected with,  nor  in  furtherance  at,  the  aerr- 
ice  the. notes  were  then  performing  of  se> 
curing  Oostello,  and  since  the  sale  of  the 
notes  was  a  mere  pretense  and  a  sham,  the 
transfer  at  than  In  aid  of  such  an  act 
should  be  regarded  likewise.  It  .therefore^ 
the  finding  that  the  notes  in  the  possession 
of  the  partnership  were  serving  as  a  guar- 
antee be  accepted  as  true,  it  fidlowa  neces- 
sarily that  while  thus  engaged  tbey  wem  be- 
yond Gleeson's  control  and  so  closdy  con- 
nected with  the  contribution  they  were  then, 
and  for  years  bad  been,  resptmslble  for  tliat 
an  acceirtHnoe  at  that  time  of  their  pnteeedli 
]yj  blm  was  in  reality  a  withdrawal  bom  tbe 
partttership,  which  resulted  in  its  termina- 
tion and  in  the  reUnQulsbment  of  his  inter- 
est in  tbe  property  whldl  it  bad  owned  to* 
CosteUo,  unless  at  tbe  time  there  was  an 
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aiT^iiietit,  as  GleesoD  testified  there  was,  by 
ffhlch  he  lyas  permitted  to  "'take  down"' the 
nionej  and  retain  his  Interest  as  well  by  pay- 
Ins  for  It  In  another  way. 

The  agreement  referred  to  by  Gleeson  ap- 
pears in  the  following  examination  of  him 
by  the  court: 

"Q.  How  waa  Mr.  Costello  to  b«  repaid  for 
the  money  he  had  adranced?  A.  He  had  those 
Copper  Belle  notes  of  mine.  Q.  Then  how  were 
you  to  puy  him  for  what  be  had  pot  up  on  this 
property,  if  you  got  all  your  money  pack  for 
the  Copber  Belle  notes?  A.  I  had  to  take  it' 
bark.  He  could  have  said  he  didn't  owe  me 
anfthing;  that  there  was  nothlnsr  coming.  Q. 
How  was  that?  A.  I  had  to  take  that  He 
could  have  said  there  was  no  money.  There 
was  enough  money  coming  from  the  C.  &  A.  to 
pay  my  interest  outside  of  that  Q.  He  agreed 
to  get  this  money  from  the  G.  St  A.?  A.  Yes, 
sir;  that  is  the  reason  I  took  it  down.  Q.  Now, 
in  regard  to  your  interest  in  the  corporation 
that  you  were  to  have,  were  you  to  pay  for 
that  interest  in  the  corporation?  A.  Sure,  the 
money  was  up  all  the  time.  Q.  That  is  to  say, 
that  Costello  agreed  that  yon  could  take  down 
your  money,  and  he  would  take  a  chance  on  the 
C.  k  A.  making  this  payment?  A.  I  don't  see 
that  be  took  any  chances,  Q.  Well,  he  certain- 
ly did,  since  it  was  never  paid.  A.  I  said  that 
I  took  it  down—  Q.  You  what?  A.  I  said  I 
took  it  down.  Judge  Reilly  said,  'Call  this 
Copper  Belle  transaction  off.  There  is  money 
enough  coming  from  the  C.  &  A.  to  pay  it  all. 
We  will  all  get  money.'  I  said,  'I  don't  want 
to  call  it  off;'  and  Costello  said,  'I  never  con- 
sidered yoQ  an  owner  in  the  two  claims  ana  a 
lulf  of  the  Casey,'  4:bat  is  why  I  took  it  down. 
I  had  nothing  to  show  I  had  daims,  I  had  mon- 
ey, or  anything  else." 

It  does  not  appear  Jost  how  RelUy'a  sog- 
gestion  that  the  Ccq^per  Bdle  transaction  be 
called  off  could  have  furnished  a  reason  for 
Gleeson's  "taking  down  the  money,"  since  it 
has  beoi  established  tbat  diere  was  no  sale 
of  the  Copper  Belle  notes  to  "be  called  off," 
and  that  Gleeson  returned  to  Costello  within 
U  days  after  its  receipt  the  $25,000  "pretend* 
ed"  condderatlon  for  the  notes.  Sndi  trans- 
action could  have  been  '^Ued  off"  only  If  the 
testimony  given  by  Gleeson  at  the  first  trial 
of  this  case  bad  been  true,  namely,  "I  put 
up  ?25,000  to  pay  for  my  part  of  the  mines, 
but  when  tbey  called  the  transfer  of  the 
C(q)per  Belle  notes  off,  why,  of  course,  I  got 
that  money  hack."  While  the  second  part 
of  Rellly's  suggestion,  "there  is  enough  money 
coiniDg  from  the  C.  &  A.  to  pay  It  all,"  seems 
to  have  been  offered  as  an  excuse  for  calling 
off  the  Copper  Belle  transaction — an  impossi- 
ble thluR  under  the  droumstances — yet  Glee- 
son gives  It,  supplemented  by  the  statement 
that  Costello  agreed  to  it,  as  one  of  his  rea- 
sons for  "taking  down  the  money."  When 
Reilly  and  Gleeson  referred  to  the  "money 
coming  from  the  C.  &  A.,"  they  meant  the 
$35,000  due  September  30,  1908,  and  the  $100,- 
000  due  March  30, 1909,  on  the  option  held  by 
the  Calumet  &  Arizona  Mining  Company  on 
the  Casey  claims,  to  wit  the  Tin  Horn,  Hard 
Up.  and  Head  Center — three  of  the  most  valu- 
able claims  owned  by  the  partnership — and 
two  others  known  as  the  Black  Hawk  and 
the  Smile  of  Fortune.  The  $35,000  was  not 
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paid,  however,  and  the  option  lapsed  on 
tember  30,  1908. 

Gleeson's  other  reason  for  taking  down  the 
money  Is  found  In  the  remark  he  attributes 
to  Costello,  '*!  never  considered  you  an  owner 
in  the  two  claims  and  a  half  of  the  Casey," 
which,  according  to  Gleeson,  caused  him  to 
fear  that,  unless  he  did  take  the  money,  he 
might  lose  both  his  Interest  in  the  claims 
and  the  proceeds  of  the  notes,  inasmuch  as 
he  had  nothing  to  show  that  he  owned  either. 
Testifying  further  on  this  point  Gleeson 
stated  that  when  they  were  trying  to  settlt 
the  Copper  Belle  matter  in  September,  1908, 
Costello  denied  several  times  that  either  Glee- 
son or  the  partnership  owned  any  Interest  in 
the  Casey  claims,  giving  as  his  reason  the 
fact  that  he  had  a  mortgage  on  them  before 
he  and  Gleeson  went  In  together.  After  the 
last  denial  and  .  some  argument^  following 
It,  they  both  became  angry,  whereupon  Glee- 
son said,  "Give  me  that  money,"  to  which 
Costello  replied,  "Don't  get  mad  about  It: 
you  are  all  right;  yon  can  have  your  Interest 
In  the  other  claims.*'  Gleesw  replied.  "By 
Ood,  I  will  have  It  all  or  nothli^;  give  me 
tbat  money."  Then  It  was  that  Gleeson 
accepted  the  money,  to  wit,  $33,609.32,  the 
balance  Coming  to  blm  after  others  had  been 
paid  at  his  request  the  amounts  due  them. 

The  court  finds  that  Gleeson,  in  taking  the 
money,  acted  upon  Rellly's  suggestion — ^really 
accepted  his  proposition — that  since  there  was 
enough  money  due  In  a  few  days  under  the 
0.  &  A.  option  to  more  than  pay  all  mtmeys 
advanced  by  Costello,  "It  was  not  necessary 
that  the  said  John  Gleeson  repay  Costello 
for  his  advances  out  of  the  proceeds  of  the 
Copper  Belle  notes,  and  that  it  was  best  for 
Gleeson  to  take  all  of  the  proceeds  of  such 
notes,  and  have  no  further  dispute  over  the 
matter,  and  that  everything  would  be  all 
right."  According  to  Gleeson's  reply,  "Yes, 
sir;  that  Is  the  reason  I  took  It  down,"  to 
the  court's  (luestlon,  "He  agreed  to  get  his 
money  from  the  O.  A:  A.?"  this  arrangement 
was  satisfactory  to  Costello,  but  evidently 
the  court  was  not  convinced  on  this  point, 
for  there  Is  no  finding  that  Costello  did  agree 
to  it.  And  In  view  of  the  other  reason  given 
by  Gleeson,  tbat  he  "took  down  the  money" 
because  Costello  denied  his  Interest  In  the 
Casey  claims  on  which  the  "money  coming 
from  the  C  &  A."  would  be  due  In  a  few 
days.  It  Is  not  apparent  how  such  a  finding 
could  have  been  made.  Gleeson  did  not  tes- 
tify that  Costello  Indicated  his  consent  by 
any  spoken  word,  but  declared  that  he  "was 
right  there"  when  Reilly  made  his  sugges- 
tion. Coatello's  continued  denial,  however,  of 
Gleeson's  Interest  in  the  Casey  claims  In  the 
presence  of  both  Gleeson  and  Reilly  rendered 
it  unnecessary  for  him  to  object  in  specific 
terms  to  Kcllly  s  suggestion  in  order  that  his 
silence  might  not  imply  an  agreement  by 
him  to  lake  the  risk  of  getting  his  money 
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from  the  G.  &  A.  In  fact  It  is  clear  tbat 
Costello  would  not  have  agreed  to  repay  him- 
self out  of  the  purchase  price  of  mines  he 
was  at  tbat  very  moment  claiming  to  be  his 
own  IndiTidual  pn^rty,  for  advances  he 
had  made  In  Gleeson's  behalf.  For  blm  to 
have  done  so  under  the  circumstances  would 
have  been  the  equivalent  of  promising  to 
make  Oleeson  a  present  of  a  one-third  in- 
tcn»t  In  the  partnership. 

It  may  be,  as  the  findings  state,  that  Glee- 
son  at  the  time  he  accepted  tbe  money  did 
not  Intend  to  abandon  his  interest  In  the  min- 
ing claims  belonging  to  tbe  partnership. 
Nevertheless  his  net  In  accepting  the  proceeds 
of  the  notes,  wbicb  all  these  years  had  been 
the  foundation  stone  upon  which  his  interest 
in  the  extended  partnership  rested,  without 
making  any  arrangement  whatever  for  paying 
his  proportion  or  furnishing  other  security 
therefor,  shows  conclustvely  the  abandon- 
ment by  him  of  his  Interest  In  the  partner- 
ship property,  regardless  of  his  Intention. 
His  statement,  as  Costello  banded  hlra  the 
(heclj,  that  he  would  fight  for  this  property 
as  long  as  he  lived,  In  view  of  his  act.  Is 
unavailing,  for  "actions  speak  louder  than 
words."  Tlmt  title  to  the  claims  stood  In  the 
name  of  Costello,  as  agreed  In  the  beginning, 
that  the  Copper  Belle  notes  had  been  trans- 
rerred  to  him  In  furtherance  of  a  sham  sale, 
together  with  the  fact  that  he  denied  Glee- 
sou's  interest  In  .the  Casey  claims  while 
admitting  it  In  all  tbe  others,  might  have 
justified  Gleeson  in  withdrawing  his  security 
in  Its  converted  form  aa  a  matter  of  business 
]irecantion,  upon  the  theory  of  the  old  saying 
that  "a  bird  in  the  hand  is  worth  two  in  tbe 
bush" ;  but  we  are  acquainted  with  no  princi- 
ple of  law  or  justice  which  would  permit 
him  to  withdraw  his  entire  contribution  be- 
cause of  tbe  fear  of  lo^g  both  bis  interest 
and  his  money  and  afterwards  recover  In 
an  equitable  action  the  very  Interest  which 
the  money  withdrawn  was  supposed  to  pay 
for.  He  cannot  eat  bis  cake  and  have  It  too. 
This  principle  Is  so  plain  that  the  citation  of 
authorities  Is  unnecessary. 

We  conclude,  therefore,  that  if  a  partner- 
ship did  exist,  as  alleged,  it  was  terminated 
in  September,  1908,  by  Gleeson's  acceptance 
of  the  proceeds  of  the  Copper  Belle  notes, 
which  really  amounted  to  a  withdrawal  of 
his  interest,  since  no  arrangement  whatever 
was  then  made  by  him  either  to  pay  his  con- 
tribution or  further  guarantee  it.  By  such 
action,  Gleeson  necessarily  relinquished  any 
interest  he  may  have  owned  In  tbe  partner- 
ship mining  claims  to  Costello,  who,  having 
paid  from  his  own  personal  funds  the  entire 
expe«l8^  (thereof,  approximately  $115,000, 
thereby  became  the  owner  of  the  equitable  as 
well  as  the  legal  title  to  said  mining  claims. 

The  Judgment  to  reversed,  and  the  case 
remanded,  wi13i  directi<m  to  tbe  superior 


court  to  enter  judgment  In  favor  of  appellant, 
declaring  her,  as  the  ezeontrix  ot  tbe  last 
will  and  testament  of  Martin  Costello,  de- 
ceased, to  be  tbe  owner  of  the  mines  and 
mining  claims  described  In  the  third  ammded 
complaint,  together  with  costs. 

FBANKUN.  a  J.»  and  BOSS.  concur. 

N.  B.— Judge  CUNNINOHAJC  being  dla- 
quallfied  and  announcing  hto  disqualification 
in  open  court,  tbe  remaining  Judges,  onder 
section  8  of  arttde  6  of  ttw  Constitution, 
called  in  Hon.  A.  0.  BfcAUSISK,  Judge  of 
the  superior  court  of  the  state  of  Arizona, 
in  and  for  the  county  of  Graham,  to  sit  with 
them  In  tbe  hearing  of  this  causa 


ROBEBTS  V.  Sni/TNISB  et  aL   (No.  14372.) 

(Supreme  Court  of  WaahlDgton.  April  25, 
1818^ 

1.  Evidence  ^941008)— Fbaudb,  Stattte  or 

4^158(2)— WBITTBN    iNSRirUERTS  —  PABOL 

Evidence— CoNBlDEBATiON. 
Id  a  suit  for  the  specific  performance  of  a 
contract  for  the  sale  of  real  estate  which  recited 
tbe  receipt  of  a  certain  sum  of  money  as  part 
of  tbe  conslderatioD.  it  was  not  error  to  admit 
oral  testimony  Bhowiiis  that  the  true  consider- 
ation contiisted  in  retention  by  tbe  defendants  of 

fiart  of  tbe  premises :  soch  evidence  not  vary* 
Dg  the  contract  terms,  or  being  in  contraveation 
of  the  statute  of  frands. 

2.  FsAUDuij:NTCoNVETAircES^»295(l)— Evi- 
dence—SomoTBKCT. 

In  a  suit  for  specific  performance  and  to  set 
aside  a  deed  by  defendants  to  another  as  in 
fraud  of  plaintiff's  rights,  evidence  tending  to 
show  that  the  land  wag  worth  ^.OOQ,  that  the 
consideration  for  tbe  deed  was  only  $1,2S0,  that 
the  grantors  and  grantee  were  intimate  friends. 
80  that  the  grantee  must  have  known  of  plaln- 
tiffa  contract,  in  view  of  tbe  grantee's  faflnre 
to  testify,  though  present,  held  to  support  a  find- 
ing that  snch  ccmveyance  was  trandnlently 
made. 

D^wrtment  2.  Apf>eal  from  Snpolor 
Court,  King  County;  R.  H.  Back*  Judge. 

Suit  by  J.  W.  Roberts  against  Jess  Stittnn 
and  others  for  spedflc  pwformanee.  Decree 
for  i^alntlff,  and  defendants  appeal.  Af- 
firmed and  rwnanded. 

John  P.  Dore  and  Robert  Welch,  both  of 
Seattle,  for  appellants.  C.  D.  Gnnningtaam, 
of  Centralla,  for  respondent. 

PARKER,  J.  The  plaintiff,  Roberts,  seeks 
specific  performance  of  the  following  con- 
tract in  BO  far  as  It  obligates  the  defendants 
Stiltner  and  wife  to  convey  to  him  the  S.  W. 
^  of  section  24,  In  township  12  N.,  range  S 
E.,  In  Lewis  county,  excepting  10  acres  de- 
scribed as  the  N.  W.  %  of  the  N.  W.  %  of 
the  S.  W.  %  of  that  aectlrai. 

"Jan.  2fl,  1916. 
"We,  the  undersigned,  ajtree  to  sell  the  fol- 
lowing described  property,  to  wit:   S.)^i.  8.  W. 
\L,  E.  ^  of  N.  W.  Vi  and  S.  W.  %  of  N.  W. 
%  and  lot  6  In  section  24,  township  12 
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ranfce  5  W.  M.,  to  J.  W.  Boberts  for  the  fol- 
lowing considOTitioo.  to  vlt,  $5,000.00  (fire 
thousancQ. 

"We.  Om  undei^ned,  have  receired  dtis  daj 
as  part  of  th«  consiaeratioii  the  foUowinc:  One 
team  of  horses,  buggy  and  harness,  Talnation 
$500.00 ;  $2,700.00  cash  as  part  of  the  purchase 
price  of  Hid  land. 

"J.  W.  Roberts  agrees  to  gire  to  Anna  StUt- 
ner  and  her  hnsband  a  first  mortgage  on  eaid 
land  for  $1,800.00  to  be  paid  in  two  years  at 
8  per  cent  interest.  J.  \V.  Roberts  agrees  to 
||«y  back  taxes  and  one  mortgage  to  C.  K. 
Walsh  for  $140.00,  with  interest,  and  agrees  to 
give  a  bill  of  sale  on  said  horses.  Jess  Stiltner 
end  wife  agrees  to  give  J.  W.  Roberts  00  days 
to  full  close  the  deal. 

"[Signed]  Jess  StUtner. 

"Anna  Stiltner. 
*•  J.  W.  Roberts.'* 

A  literal  reeding  of  this  somewhat  involv- 
ed land  description  shows  that  it  covers  all 
the  land  here  claimed  by  the  plaintiff  and 
more,  that  is.  It  covers  the  whole  of  the  S. 
H  of  the  section,  and  also  land  In  the  N.  W. 
%  of  the  section.  We  note  that  lot  0  is  the 
fractional  N.  E.  ^4  of  the  S.  W.  ^  of  the 
section,  containing  slightly  lees  than  40  acres 
according  to  the  official  plat  of  the  United 
States  government  survey.  The  plaintiff  also 
seeks  the  setting  aside  of  a  deed  executed  by 
the  defendants  Stiltner  and  wife  to  the  de- 
fendant McLranan  on  Febraary  10, 1916,  pur- 
porting to  CMivey  the  whole  of  the  S.  W.  ^ 
of  the  section.  This  deed,  the  plaintiff  claims, 
was  executed  in  fraud  of  his  rights  under 
the  contract  with  the  defendants  Stlltners. 
Trial  In  the  superior  court  for  Lewis  county 
resulted  In  a  judgment  and  decree  in  sub- 
stance as  sought  by  the  plaintiff,  from  whldi 
the  defendants  have  appealed  to  this  court. 

At  the  time  of  the  making  of  this  contract 
Stiltner  and  wife  were  the  owners  of  the 
whole  of  the  S.  W,  ^  of  the  section,  and  own- 
ed no  other  land  or  real  property  whatever. 
It  Is  conceded  by  all  concerned  that  in  so  far 
as  the  contract  describes  land  other  than  in 
the  8.  W.  14  of  the  section  it  did  so  because 
of  the  mutual  mistake  of  all  the  parties.  Re- 
spondent did  not  seek  the  reformation  of  the 
contract  in  a  technical  legal  sense  so  as  to 
exclude  from  the  description  land  outside  of 
the  S.  W.  hi  of  the  section,  but  conceded  that 
he  bad  no  right  to  any  land  under  the  con- 
tract outside  of  the  S.  W.  ^4  of  the  section; 
The  trial  court,  however,  by  its  decree  did,  in 
'form,  reform  the  contract  in  accordance  with 
the  admitted  fact  that  the  description  was  in- 
tended by  all  parties  to  be  so  limited.  Re- 
spondent's dlscdalmlng  of  the  10  acres  conaist- 
ing  of  the  N.  W.  %  of  the  N.  W.  %  of  the  8. 
W.  ^  of  the  section  was  because,  as  he 
claims,  of  an  agreement  made  between  the 
parties  at  the  time  of  the  making  of  the  con- 
tract, that  he  wonld  allow  the  Stlltners  to  re- 
tain this  10-acre  tract  on  which  thd.r  home 
buildings  were  sltuBted,  or  that  he  would  re- 
convey  tt  to  them  upcm  the  final  consamma- 
tton  of  the  sale  and  the  execution  of  the  deed 
by  them  to  falm  In  compliance  with  the  con- 
tract. It  la  dalmed  by  the  respondent  that 


the  retaining  of  this  IQ-acre  tract  by  the 
Stlltnars  and  the  payment  of  the  $140  mort- 
gage and  the  back  taxes  by  him  was  the  real 
consideration  of  that  part  at  the  coifsldera- 
tltm  stated  in  the  contract  to  have  been  re- 
ceived as  $2,700  in  cash  by  the  Stlltners. 
This  claim  of  respondent  did  not  appear  In  his 
pleadings;  be  merely  pleading  the  contract 
which  showed  that  the  $2,700  had  been  paid. 
He  pleaded,  however,  that  he  had  paid  the 
$140  mortgage  and  the  back  taxes  and  ten- 
dered  the  $1,800  mortgage  to  be  executed  by 
him  in  final  payment  of  the  purchase  price, 
all  of  which  was  done  within  the  60^y 
limit  prescribed  in  the  contract  The  fact 
that  the  $2,700  had  been  paid  in  cash  was  de- 
nied by  the  Stlltners  and  brought  out  by  their 
counsel  upon  cross-examination  of  the  re- 
spondent while  upon  the  witness  stand,  and 
by  the  testimony  of  the  Stlltners  in  their  de- 
fense. It  was  In  response  to  this  showing  that 
evidence  was  Introduced  by  respondent  thus 
explaining  the  consideration  In  so  far  as  the 
$2,700  Is  concerned.  The  evidence,  we  think, 
clearly  calls  for  the  conclusion  that  this  la 
the  true  meaning  of  the  acknowledgment  by 
the  Stlltners  in  the  contract  of  the  payment 
of  the  $2,700  in  cash  upon  the  purchase 
price. 

[1]  It  Is  contended  by  counsel  for  ap- 
pellants that  the  trial  court  erred  in  admit- 
ting oral  evidence  In  respondent's  behalf  in 
explanation  of  that  part  of  the  consideration 
acknowledged  in  the  contract  as  having  been 
received  as  $2,700  in  cash  by  the  Stlltners. 
The  argument  is  that  this  was  the  admLssion 
of  oral  evidence  to  vary  and  contradict  the 
written  terms  of  the  contract,  and  that  It 
was  therefore  inadmissible.  Now,  If  appel- 
lants can  lawfully  be  permitted  to  show  by 
oral  evidence  that  the  $2,700  was  not  paid  In 
cash  in  contradiction  of  their  solemn  ac- 
knowledgment In  the  contract  that  It  was  so 
paid,  It  seems  difficult  to  see  why  respondent 
may  not  also  lawfully  be  permitted  to  show 
that  the  Stlltners  did,  nevertheless,  receive 
property,  or  a  promise  that  they  might  re- 
tain property  already  in  their  possession, 
agreed  to  be  worth  $2,700,  in  lieu  of  the 
$2,700  In  cash.  However,  we  think  it  Is  not 
the  law  that  oral  evidence  explaining  and 
showing  the  true  consideration  of  the  pur- 
chase price  of  land  in  a  contract  of  this  na- 
ture is  inadmisslbH  ^tlier  as  varying  the 
terms  of  the  written  contract  or  as  being  In 
contravention  ot  the  statute  of  frauds.  Ih 
Van  Lehn  v.  Morse.  16  Wash.  219,  47  Pac. 
435,  Judge  Gordtm,  speaking  for  the  court, 
quoted  with  approval  from  an  opinion  of 
Justice  Sedgwick,  speaking  for  the  court  In 
Quarles  v.  Queries,  4  Mass.  680,  as  follows: 

"The  principle  Is,  I  think,  most  clearly  estab- 
lished, that  when  one  consideration  is  expressed 
in  a  deed,  any  other  consideration  consistent 
with  it  may  be  averred  and  proved." 

This  view  of  the  law  was  adhered  to  by 
this  court  In  Don  Yook.  t.  Washington  MUL 
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Company,  16  Wash.  459,  7  Pac.  064,  where 
oral  evidence  was  held  admissible  for  the 
puriwse  of  sho\vlng  that  the  actual  considera- 
tion for  the  sale  of  the  Ic^s  was  different 
from  that  expressed  In  the  bill  of  sale.  In 
Flynn  v.  Flynn,  08  Mich.  20,  35  N.  W.  817, 
the  same  view  of  the  law  Is  expressed,  and  it 
is  there  poluted  out  that  such  evidence  is  ad- 
missible apart  from  the  question  of  reforma- 
tion of  the  contract;  Judge  Campbell,  speak- 
ing for  the  court,  observing: 

"The  bill  of  complaint  prays  for  a  reformation 
of  the  deed,  so  as  to  express  the  trne  considera- 
tion ;  but  this  was  annecessary,  as  the  true  coo- 
sideratioD  mar  always  be  shown  where  it  be- 
comes Qinterial  to  do  so,  without  reforming  the 
deed." 

In  the  text  of  17  Cyc.  page  653,  we  read: 
•  *  It  is  held  by  an  uncounted  multi- 
tude of  authorities  that  the  true  consideration 
of  a  deed  of  conveyance  may  always  be  inquired 
into,  and  shown  by  parol  evidence,  for  the  ob- 
vious reason  that  a  change  in  or  contradiction 
of  the  expressed  consideration  does  not  affect  in 
any  manner  the  covenants  of  the  grantor  or 
grantee,  and  neither  enlarges  nor  limits  the 
grant." 

And  on  pages  655  and  661  the  text  and 
authorities  cited  in  support  thereof  show 
that  the  rule  Is  aa  applicable  to  contracts  as 
to  deeds,  unless  the  statement  of  the  man- 
ner of  the  payment  of  the  consideration,  or 
the  part  thereof  In  question,  evidence  an 
executory  contractual  obligation.  Plainly, 
the  mere  acknowledgment  of  the  payment  of 
the  $2,700  is  in  no  sense  an  evidencing  of 
any  contractual  obligation  on  the  part  of  re- 
spondent, and  so  far  as  his  obligation  to  pay 
the  $140  and  the  back  taxes  Is  concerned  the 
evidence  clearly  shows  he  performed  those 
obligations  wlthlu  the  time  specified.  Nor 
do  we  think  the  fact  that  the  actual  consid- 
eration, in  so  far  as  the  $2,700  la  concerned, 
consisted  In  whole  or  in  part  of  an  agree- 
ment on  the  jiart  of  respondent  to  allow  the 
StUtners  to  retain  tbe  10  acres,  prerents 
the  application  of  the  rule  of  allowing  oral 
OTidence  explaining  the  consideration  in  this 
case.  They  already  had  possession  of  these 
10  acres  and  tbe  legal  title  thereto,  and,  In 
Its  last  analysis,  the  question  of  their  reten- 
tion of  the  10  acres  ander  the  oral  arrange* 
mcnt  had  to  do  only  with  the  question  of  tbe 
explanation  of  tbe  expressed  consideration 
in  so  far  as  the  acknowledged  $2,700  cash 
payment  is  concerned.  We  are  of  tbe  opln< 
ion  that  the  court  did  not  commit  error  in 
admitting  oral  evidence  explanatory  of  tbe 
expresiied  consideration  in  this  respect 

[2]  It  is  contended  in  appellants*  behalf 
that  the  trial  court  erred  in  holding  that 
tbe  deed  of  the  whole  of  the  8.  W.  ^  of  the 
section  executed  by  the  StUtners  to  McLen- 
nan was  made  in  fraud  of  the  rights  of  re- 
spondent under  the  contract,  In  so  far  as 
they  then  coDveycd  the  portion  at  the  S. 
W.  H  of  the  section  other  than  the  10  acres 
retained  by  the  StUtners.   A  careful  review 


of  the  evidence  convinces  us  that  it  Is  am- 
ple to  support  the  conclusion  reached  by  tbe 
trial  court  upon  this  question.  The  evidence, 
we  think,  warranted  the  conclusion  that  the 
whole  of  the  S.  W.  %  of  the  section  was 
worth  approximately  $5,000;  that  the  con- 
sideration paid  by  McLennan  to  the  StUtners 
therefor  In  no  event  exceeded  $1,250;  that 
the  Stlltuers  and  McLennan  were  very  inti- 
mate friends;  and  that  their  relations  were 
such  that  McLennan  must  have  known  that 
there  then  existed  this  contract  of  sale  for 
the  land  between  the  StUtners  and  respon- 
dent We  note  that  McLennan  did  not  testi- 
fy upon  tbe  trial,  though  in  the  courtroom 
during  the  whole  of  the  trial.  We  think  it 
would  be  unimofttable  to  review  the  evidence 
here  In  detail  upon  this  question.  We  con- 
clude that  the  trial  court  correctly  deter- 
mined this  question  In  favor  of  respondent. 

The  judgment  and  decree  of  the  trial  court 
are  affirmed.  While  the  decree  determines 
the  respective  rights  of  the  parties.  It  pro- 
vides for  the  doing  of  certain  things  by  tbe 
respective  parties,  such  as  making  proper 
conveyances,  executing  the  $1,S00  mortgage 
In  proper  form,  and  the  payment  of  the  sum 
of  $207.30  by  respondent  to  McLennan  In  ad- 
justment of  a  certain  matter  incident  to  tbe 
case  which  we  hare  found  it  unnecessary  to 
here  notice,  all  to  be  done  witbln  10  days 
following  the  entry  of  tbe  decree,  to  the  end 
that  it  be  made  effectual;  we  conclude  tbat 
sucb  10-day  limit,  or  such  other  farther  rea- 
sonable time  as  tlie  trial  court  may  deter* 
mine,  shall  commence  to  run  from  tbe  day  of 
tbe  filing  of  tbe  remittitur  In  tbe  sapcrior 
court  for  Lewis  county  evldeuctog  the  judg- 
ment  rendered  by  this  court  upon  this  deci- 
sion. Tbe  cause  la  remanded  to  the  trial 
court  tot  sucb  further  proceedings  looking  to 
tbe  rendering  of  the  judgment  and  decree  ef- 
fectual aa  may  be  necessary,  not  Inconslsteat 
with  our  views  herein  expressed. 

ELIJS.  C.  J.,  and  MOUNT,  GHADWICE, 
and  HOLCOMB,  JJ.,  concur. 


BOOKHOUT  T.  VnCH.   (No.  14601.) 

(Supreme  Court  of  Washfaigton.    April  26; 
1018.) 

1.  RvtnENCE  ^»450(6)  —  Paboi,  Evidencis  — 
Employment  Undeb  Fabmino  Contbact. 
Where  a  contract  of  employment  to  work 
upon  defendant's  farm,  provldioR  that  plaintllF 
wonld  receive  one-third  of  the  increase  of  all  live 
stock  then  on  the  premises  and  one-third  of  tbe 
profits  from  the  raising  of  chickens  ami  the  sell- 
ing of  eggs,  the  admission  of  parol  evidence  to 
interpret  the  contract  previsions  for  a  aliare  of 
the  incresse  of  the  live  stock  and  profits  was 
not  error,  In  view  of  tbe  vagueness  of  the  terms 
of  the  contract,  and  the  fact  that  plaintiff  was 
to  furnish  everything  necessary  to  the  carrying 
on  of  the  farm,  except  labor. 
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2.  Etidbncb  (8=»4S0(8)— TTncebtaintt— Pabol 

Evidence. 

In  Buch  case  it  was  unnecessary  to  reform 
the  contract  before  it  could  be  given  a  meaning 
contended  for  b;  the  plaintiff  as  to  the  nnder- 
standicg  that  defendant  would  place  live  stock 
and  chickens  upon  the  farm. 

S.  Masteb  and  SravANT  €=59  —  Fabm  Em- 
PE.OTHBNT  Contract  —  Bbeacu  bt  Dbtenik 
ant^Bbbcxssxon. 
Where  tliere  was  a  substantial  failure  on  the 
part  of  defendant,  the  owner  of  a  farm,  to  fur- 
nish live  stock  and  chickens  as  agreed  by  him, 
and  of  which  plaintiff  was  to  have  one-third 
of  the  increase  and  profits,  plaintiff  was  war- 
ranted in  rescinding  the  contract  and  in  quit- 
ting  work. 

4.  I^NDLOBD  AND  TENANT  <S=>5(1)— BeLATION 

—  Construction  of  Contract  —  Farm  Em- 
ployment. 

A  contract  whereby  defendant  employed 
plaintiff  to  live  upon  defendant's  farm  and  to 
pay  plaintiff  for  hiH  labor  and  services  one-third 
of  the  increase  of  all  live  stock  then  on  the 
premises  and  one-third  of  the  profits  arising 
from  the  sale  of  chickens,  eggs,  etc..  and  to  pro- 
Title  everything  necessary,  except  labor,  and 

{laintiff  was  to  furnish  labor  and  to  devote  all 
is  time  upon  the  premises,  and  any  spare  time 
in  clearing  the  land,  and  to  do  the  work  in  a 
suitable  manner  in  a  reasonable  time  and  ac- 
cording to  defendant's  orders,  was  a  contract  of 
employment  creating  the  relation  of  master  and 
servant,  rather  than  that  of  landlord  and  tenant, 
or  landlord  and  cropper. 

5.  Masteb  and  Sbbtakt  4=»80(11)  —  Con- 
tract OF  Emflotmeht— Bbeacu— Mbasubb 

OF  DaMAOEB. 
Upon  defendant's  breach  of  such  contract  by 
failing  to  furnish  live  stock  and  poultry,  and  aft- 
er plaintiff's  rescission  and  his  quitting  of  work, 
the  defendant  was  in  no  position  to  object  to  the 
measuring  of  plaintiff's  recovery  by  toe  reason- 
able value  in  wages  of  services  actually  rendered 
for  defendant's  benefit,  in  view  of  the  fact  that 
plaintiff  was  seeking  a  recovery  of  his  past  wa- 
ges only,  end  that  the  total  compensation  agreed 
upon  and  the  loss  of  prospective  earnings  was 
almost  wholly  a  matter  of  guesswork,  and  that 
plaintiff's  rescission  was  due  to  the  defnidant's 
fault. 

Derurtmeut  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blakev  Judge. 

Action  by  Charies  Bookbout  against  George 
P.  VuldL  Judgment  for  plaintiff,  and  de- 
fendant ap()eals.  Affirmed. 

K.  A.  McMaster,  of  Spokane,  for  appellant 
Roche  &  Onstine,  of  Si>okane,  for  respond- 
ent. 

PARKER,  J,  TheplainUff,  Bookhout,  com- 
menced this  action  in  the  superior  court  for 
Skokane  county  seeking  recovery  of  wages 
upon  quantum  meruit  for  labor  -performed  by 
him  for  the  defendant,  Vulch,  upon  his  farm 
In  Spokane  county.  The  plalntiflf  claims  he 
Is  entitled  to  have  the  amount  of  his  recovery 
so  measured,  because  of  the  breach  of  a  con- 
tract of  employment  by  which  he  was  to 
work  upon  the  defendant's  farm  and  re- 
ceive as  compensation  therefor  shares  In  the 
crops  and  produce  and  In  the  Increase  of  the 
live  stock  to  result  from  his  labor  upon  the 
farm  durlnjr  the  period  from  August,  1915,  to 
November,  1916.    Trial  before  the  court.  Bit- 


ting without  a  Jur7t  resulted  In  findings  and 
Judgment  In  favor  of  the  plaintUF  substan- 
tially as  prayed  for,  from  which  the  defend- 
ant has  appealed  to  this  court 

Appellant  the  owner  of  the  farm.  Is  en- 
gaged In  buainess  and  resides  in  the  dty  of 
Spokana  The  respondent  is  a  farmer,  fairly 
Intelligent,  and  can  s|>eak  and  nnderstand 
the  Engli^  language,  though  be  cannot  read 
or  write.  In  August,  1915,  appellant  employ- 
ed respondent  to  work  upm  the  farm,  to  as- 
sist In  harvesting  and  caring  for  the  crops 
produced  thereon  during  that  year.  Boon 
thereafter  th^  entered  Into  an  oral  agree- 
ment by  whlcb  It  became  understood  between 
them  that  respmident  would  oonttnne  to  work 
upon  the  farm  for  appellant  until  November, 
1010,  and  rec^ve  as  compoisatlon  therefor 
shares  of  the  crops  and  produce,  and  of  the 
Increase  of  the  live  stock  to  be  placed  therecm 
by  appellant.  It  was  tben  understood  be- 
tween them  that  their  contract  should  be  re- 
duced to  writing;  tbls  was  not  done,  bow- 
ever,  until  later^  though  reE^jondent  then 
went  to  work  upon  the  farm  and  continued  to 
work  thereon  until  June  15,  1910,  when  he 
<iult  work,  the  cause  of  which  we  shall  pres- 
ently notice.  After  rei>eated  ^orts  on  the 
part  of  respondent  to  have  the  contract  drawn 
up  In  writing,  appellant  caused  It  to  be  pre- 
pared and  presented  to  respcmdent  for  signing 
in  March,  1016.  It  was  tben  read  to  resqwnd- 
ent  and  he  apparently  understood  It  as  well 
as  would  ordinarily  be  expected  of  a  person 
of  bis  limited  learning.  To  the  end  that  the 
real  relations  of  the  parties  may  be  under- 
stood, it  seems  necessary  to  bete  notice  all 
the  terms  of  the  written  contract ;  we  there- 
fore quote  It  in  full  as  follows: 

"This  indenture  made  this  1st  day  of  March. 
1916,  by  and  between  Georse  P.  Voich.  party  of 
the  first  part  [second]  and  Charles  Bookbout, 
party  of  the  second  part  [first]. 

"Whereas,  the  said  party  of  the  first  part  is 
the  owner  of  the  south  half  (S.  ^)  of  the  south- 
west quarter  (R.  W.  ^)  of  section  twenty-six 
(26).  Tp.  twenty-three  (23),  range  forty-five  (45), 
Spokane  county.  Wash.,  and  has  employetl  the 
party  of  the  second  pnrt  to  farm  the  said  prem- 
ises and  to  live  thereon,  occupy  the  same  for  a 
period  beginning  with  the  19th  day  of  August, 
1015,  to  the  1st  day  of  November,  1916,  and  in 
consideration  of  the  party  of  the  second  part 
performing  the  work  necessary  on  the  said  prem- 
ises, to  plow,  till,  flow,  harvest,  and  haul  to 
market  the  crops  to  be  raised  thereon,  and  per- 
form the  work  in  connection  therewith  in  a  care- 
ful and  husbandlike  manner,  it  is  agreed  that 
the  party  of  the  first  part  will  pay  to  the  party 
of  the  second  pnrt  for  such  labor  and  services, 
one-third  (Vi)  of  all  crops  that  are  to  be  raised 
upon  the  said  premises;  that  the  party  of  the 
first  part  is  to  provide  and  furnish  the '  neces- 
sary norses,  tools,  implements,  and  machinery 
with  which  to  do  the  work  on  the  said  farm ; 
and  it  is  further  agreed  that  the  party  of  the 
second  part  shall  have  one-third  of  the  in- 
crease of  all  live  stock  that  may  be  on  the  said 
premises  belonging  to  the  party  of  the  first  part, 
and  one-third  (^)  of  the  profita  arising  from  the 
raising  of  chickens  and  the  sale  of  eggs. 

"It  18  further  agreed  that  the  seed  necessary 
for  the  sowing  for  the  year  1916  shall  be  fur- 
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Dished  hj  tiie  part?  of  the  first  part  without 
expense  to  the  party  of  the  secoDd  part,  and 
that  thereafter  there  shall  be  retained  a  suffi- 
cient amount  of  grain  to  feed  all  live  stock  upon 
the  said  premises  and  to  provide  a  sufficient 
amount  of  seed  for  the  following  year. 

"It  is  further  agreed  that  the  party  of  the 
second  part  is  to  devote  all  of  his  time  upon  the 
said  premises,  and  that  if  it  becomes  necessary 
to  employ  additional  help  such  help  shall  be 
paid  for  out  of  the  grain  which  is  to  oe  sold  he- 
longing  to  both  parties,  and  after  auch  expense 
has  been  deducted  then  the  balance  shall  be 
divided  between  the  parties  as  above  stated,  and 
that  the  party  of  the  second  part  agrees  to  haul 
all  the  grain  to  be  sold  to  the  town  of  Rock- 
ford  and  deliver  to  the  party  of  the  first  part 
two-thirds  (%)  of  the  vegetables  raised  in  Spo- 
kane, and  that  the  delivery  of  said  grain  and 
products  shall  be  without  expense  to  the  party 
of  the  first  part ;  it  being  fully  agreed  between 
the  parties  hereto  that  the  party  of  the  second 
part  is  to  receive  no  compensation  for  his  labor 
except  as  above  stated. 

"It  is  further  agreed  that  the  party  of  the 
second  part  will  devote  what  time  he  can  in  cut- 
ting wood  upon  the  said  premises  and  is  to  have 
one-third  (U)  of  all  wood  that  is  cut  for  his 
services,  and  also  In  consideration  thereof  be  is 
to  perform  what  labor  he  can  in  the  clearing  of 
the  said  land  in  pulling  stumps,  the  clearing  of 
brush,  and  the  burning  of  same,  which  is  all  to 
be  done  without  expense  to  the  party  of  the  first 
part,  except  first  party  la  to  hire  one  man  to 
assist. 

"It  is  further  agreed  that  the  second  party 
shall  keep  the  fences  upon  the  said  premises  in 

rd  repair,  performing  all  labor  necessary  to 
performed  without  expense  to  the  par^  of 
the  first  part,  but  that  the  party  of  the  first 
part  is  to  furnish  all  material  necessarv  in  con- 
nection therewith,  and  that  the  party  of  the  sec- 
ond part  agrees  to  perform  all  and  every  work 
OD  said  farm  in  a  suitable  and  proper  manner, 
and  at  a  seasonable  time,  and  shul  obey  instmc- 
tions  and  orders  from  the  party  of  the  first  part 
in  connection  with  said  labor.  And  at  the  expi- 
ration of  said  term,  the  said  party  of  the  second 
part  will  peaceably  quit  and  surrender  the  said 
premises  In  as  good  state  and  condition  as  rea- 
sonable use  and  wear  thereof  will  permit. 

"In  witness  whereof,  the  parties  to  these  pres- 
ents have  hereunto  set  their  hands  and  seals, 
the  day  and  year  first  above  written, 

''[Sicned]  George  P.  Vulch. 

Us 

*^harles  X  Bookhout** 
mark 

This  contract,  It  will  be  noticed,  relates 
back  to  the  time  of  the  oral  agreement  of  the 
parties  made  in  August,  1015,  and  manifest- 
ly was  intended  to  evidence  the  contract 
then  made  rather  than  one  made  at  the 
time  of  the  signing  of  the  writing.  While  the 
written  contract  provides  that  respondent 
was  entitled  to  have  one-third  of  the  increase 
of  the  live  stock  and  one-third  of  the  profits 
arising  from  the  raising  of  chiclcens  and  sale 
of  eggs,  etc.,  the  fact  is  that  there  were  no 
live  stock  or  chickens  upon  the  farm  when 
respondent  went  there  in  August,  1916,  nor 
when  the  contract  was  reduced  to  writing 
in  March,  1916,  nor  were  any  live  stock  or 
chickens  upon  the  farm  at  any  time  during 
the  term  specified  in  the  contract,  other  than 
some  work  horses  from  which  It  was  not 
contemplated  that  there  would  be  any  In- 
crease, and  to  which,  manifestly,  the  con- 
tract had  no  reference  In  so  far  as  the  in- 
crease ot  Uto  stock  Is  concerned.  BeqKuid- 


eat  Imista  that  it  was  understood  tliat  appel- 
lant was  to  foinlali  and  put  upon  the  farm 
3  brood  mares  wlUi  a  view  to  having  them 
produce  colts  before  the  exi^ratlon  of  the 
term;  also  40  boss,  6  mllcb  cows,  and  800 
chickens,  one-third  of  tbe  increase  of  all  of 
which  the  respondent  was  to  baTe,  as  well 
as  one-third  of  ttie  profits  arising  from  the 
sale  of  milk,  butter,  e^n,  and  other  produce 
and  crops  resulting  from  bis  labor  on  the 
farm. 

On  June  16,  1916,  respondent,  up  to  tliat 
time  having  In  all  things  complied  witti  the 
contract  on  bis  part  and  having  performed 
much  labor  upon  tbe  farm  resulting  to  the 
benefit  of  appellant,  quit  work  because  appel- 
lant had  neglected  to  tarnish  or  place  upon 
the  farm  any  brood  mares,  cows,  hogs,  or 
chickens.  Up  to  this  time  respondent  had 
received  practically  no  compensation,  evi- 
dently because  there  had  not  been  and  ordi- 
narily would  not  be  any  returns  from  tbe 
working  of  the  farm  up  to  that  time.  There- 
after respondent  commenced  tbls  action  seek- 
ing recovery,  as  we  have  already  noticed. 
Respondent  prayed  for  reformation  of  tbe 
written  contract  so  that  it  would  in  terms 
require  appellant  to  furnish  and  place  up- 
on the  farm  brood  mares,  cows,  hogs,  and 
chickens  In  number  as  claimed  by  respond- 
ent was  agreed  upon  in  the  faU  of  1915. 
This  apparently  was  intended  to  be  an  alter- 
native claim  to  that  of  the  right  to  intro- 
duce oral  evidence  to  show  such  to  be  the 
meaning  of  the  contract  as  written.  While 
the  trial  court  in  Its  findings,  In  effect,  de- 
cided that  the  contract  should  be  so  re- 
formed. It  Ignored  the  question  of  reforma- 
tion in  tbe  entering  of  Its  final  Judgment; 
manifestly  proceeding  upon  the  theory  that 
the  written  contract  was  sufflclentiy  ambig- 
uous on  the  question  of  appellant  furnishing 
live  stock  and  chickens  to  admit  oral  evi- 
dence of  what  the  contract  was  In  that  re- 
spect; In  effect  deciding  that  the  meaning 
of  the  written  contract  in  the  light  of  the 
situation  of  the  parties  was  as  claimed  by 
respondent  In  that  respect;  and  deciding  that 
the  failure  of  appellant  to  so  furnish  live 
stock  and  chickens  justified  respondent  in 
quitting  work  and  rescinding  the  contract 
on  June  15,  1916,  that  being  past  a  reason- 
able time  for  the  furnishing  of  live  stock 
and  chickens  as  agreed  upon.  Tbe  evidence 
Is  all  but  conclusive  that  the  amount  of  re- 
covery awarded  to.  respondent  by  the  trial 
court,  If  his  recovery  can  be  measured  by 
reasonable  wages,  Is  proper  In  amount  Let 
us  remember  as  we  proceed  that  respondent 
is  not  claiming,  and  that  he  was  not  award- 
ed, recovery  for  anything  but  his  work  ren- 
dered up  to  the  time  of  his  quitting  work. 
He  Is  not  seeking  damages  for  loss  itf  pro- 
spective earnings  thereafter. 

[1,  2]  It  Is  contended  in  appellant's  behalf 
that  the  superior  court  erred  in  receiving 
oral  evidence  of  the  understanding  had  be- 
tween the  parties  as  to  the  famishing  and 
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placing  of  lire  stock  and  chickens  upon  the 
farm  by  appellant.  This  contention  Is  rest- 
ed upon  tbe  theory  that  such  evidence  vio- 
lated the  rale  excladlng  oral  evidence  tend- 
ing to  vary  or  contradict  the  terms  of  a 
written  contract.  It  se^s  to  us,  however, 
that  a  reading  of  this  contract  as  a  whole, 
in  the  light  of  the  sitnatlon  of  the  parties, 
shows  that  this  evidence  neither  varies  nor 
contradicts  the  terms  thereof,  but  only  ex- 
plains and  riders  eCtective  the  contract  In 
so  far  as  It  provides  that  respondent  should 
have  as  part  of  his  compensation  tme-thlrd 
uf  the  Increase  of  the  live  stock  and  one- 
third  of  the  profits  arising  from  the  raising 
and  sale  of  chickens  and  eggs.  It  seems 
plain  that  respondent  was  not  to  famish 
anything  bnt  his  labor,  while  appellant  was 
to  furnish  everything  else  necessary  to  the 
carrying  on  of  the  farm  as  contemplated  by 
the  terms  of  the  contract  We  think  the 
contract  Is,  In  any  event,  suflaclently  vague 
and  uncertain  as  to  the  furnishing  of  live 
stock  and  chickens  by  appellant  to  entitle  re- 
spondent to  prove  by  oral  evidence  what  the 
contract  actually  means  or  was  intended  to 
mean  in  this  respect.  We  conclude  that, 
In  view  of  this  vagueness  and  uncertainty  in 
the  terms  of  the  contract  and  the  peculiar 
situation  of  the  parties,  the  trial  court  did 
not  err  In  receiving  oral  evidence  with  a 
view  to  interpreting  those  provisions  of  the 
contract  which  provide  for  respondent  re- 
ceiving one-third  of  the  increase  of  the  live 
stock  and  the  profits  arising  from  the  raising , 
and  sale  of  chickens  and  eggs.  Our  deci- 
sion In  the  late  case  of  Holland-North  Amer- 
ica Kortgage  Co.  v.  Masters,  94  Wash.  542, 
162  Paa  995,  is  in  harmony  with  this  view. 
We  do  not  think  our  still  later  decision  in 
I3iompson  &  Stacey  Co.  v.  Evans  et  aJ.,  170 
Pac.  578,  expresses  any  view  of  the  law  to 
the  contrary.  Being  of  the  opinion  that  the 
oral  evidence  was  admissible  because  of  the 
vagueness  and  uncertainty  of  the  terms  of 
the  contract,  it  was  unnecessary  to  reform 
the  contract  before  it  could  he  given  the 
meaning  contended  for  by  respondent.  Bob- 
erts  V.  Stiltner,  172  Pac.  738,  Just  decided. 

[3]  It  is  next  contended  in  appellant's  be- 
half that  the  written  contract  and  the  oral 
evidence  received  in  interpretation  thereof 
does  not  warrant  the  conclusion  that  appel- 
lant was  to  furnish  live  stock  and  chickens 
as  claimed  by  respondent.  There  may  be 
fair  room  for  arguing  that  the  contract  be- 
tween the  parties  did  not  call  for  the  fur- 
nishing of  live  stock  and  chickens  for  the 
year  1916  to  the  extent  in  numbers  as  claim- 
ed by  respondent,  since  It  could  be  fairly  ar- 
gued from  the  evidence  that  the  talk  between 
the  parties  touching  that  matter  in  some 
measure  had  reference  to  the  furnishing  of 
some  live  stock  and  chickens  after  1916;  it 
being  thought  possible  that  the  employment 
of  respondent  upon  the  farm  might  continue 
after  1916,  though  no  agreement  to  that  ef- 
fect was  entered  Into.   However,  we  need 


not  aeriously  concern  ourselves  li«e  with  the 
exact  measure  of  a^ilant'a  duly  as  to  fur- 
nishing live  sbxA  and  chickenB  for  the  year 
1916.  We  are  here  concerned  with  his  duty 
only  to  the  extent  of  determining  whether  he 
was  to  furnish  some  substantial  quantity  of 
live  stock  and  diickens  to  the  end  that  there 
would  be  an  Increase  thereof,  and  profit  re- 
sulting therefrom  during  the  term  of  this 
contract  If  appellant  was  so  obligated  and 
failed  in  this  respect,  it  does  not  matter  that 
he  was  not  obligated  to  furnish  as  lai^  a 
quantity  of  live  stock  and  chickens  as  re- 
spondent claims  he  should  have  furnished 
during  the  term  of  the  contract  We  have 
read  the  evidence  with  care  as  furnished  to 
us  In  the  abstracts  prepared  by  counsel,  and 
are  convinced  that  there  was  a  substantial 
failure  on  the  part  of  appellant  to  fur- 
nish live  stock  and  chickens  as  agreed  by 
him,  such  as  to  fully  warrant  respondent  in 
rescinding  the  contract  and  quitting  work  on 
June  15,  1916,  because  of  such  ftiilnre.  That 
respondent  would  be  entitled  to  rescind  the 
contract  and  recover  for  a  breach  thereof  of 
this  nature,  the  same  as  if  appellant  had 
actually  dimilssed  him  from  servite  and  put 
him  off  the  farm,  seems  clear  as  a  proposi- 
tion of  law.   3  Sutherland,  Damages,  §  692. 

t*.  S]  It  is  finally  contended  in  appellant's 
behalf  that  the  trial  court  erred  In  measur- 
ing the  amount  of  restwndeut's  recovery  by 
the  reasonable  value  of  his  labor  during  the 
period  he  worked  upon  appellant's  farm, 
that  is,  from  August,  1915,  to  June  15,  1916, 
when  he  quit  work ;  the  trial  court  having 
measured  the  recovery  by  the  customary 
wages  per  month  for  such  work  during  that 
period.  He  argument  is,  in  substance,  that 
if  respondent  was  entitled  to  recover  at  all 
it  would  be  in  damages  measured  by  the  loss 
of  his  prospective  earnings,  if  any  he  could 
prove,  by  reason  of  his  having  been  prevent- 
ed from  completing  his  term  of  service  as 
provided  by  the  contract.  This,  It  seems  to 
us,  calls  for  a  careful  noticing  of  the  real 
relation  of  the  parties,  and  the  manifest  un- 
certainty and  practical  Impossibility  of  prov- 
ing pro^wctlve  earnings  with  any  degree  of 
certainty,  which  uncertainty  results  from  the 
fault  of  appellant  In  failing  to  furnish  live 
stock  and  chickens.  Recurring  to  ttie  con- 
tract we  find  iwrominent  therein  these  fea- 
tures: (1)  Appellant  "employed"  respondent 
"to  farm  the  said  premises  and  to  live  there- 
on" for  the  period  specified;  (2)  appellant 
agreed  that  he  would  "pay  to"  respondent 
"for  such  labor  and  services"  one-third  of 
tbe  crops,  one-third  of  the  increase  of  the 
live  stock,  and  one-third  of  the  proflts  aris- 
ing from  the  raising  and  sale  of  chickens, 
eggs,  and  other  produce ;  (3)  ai^Uant  agreed 
to  provide  everything  necessary  to  that  end 
except  labor,  while  respondent  agreed  to  fur- 
nish his  labor  only ;  (4)  respondent  by  the 
express  terms  of  contract  was  to  "devote  all 
his  time  upon  said  premises" ;  (6)  respondent 
was  to  labor  as  he  might  find  time  In  dearlng 
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the  uncleared  portion  of  the  land ;  (6)  it  was 
agreed  that  respondent  should  "i>erform  all 
and  every  work  on  said  farm  In  a  suitable 
aud  proper  manner,  and  In  a  reasonable 
time,  and  shall  obey  Instructions  and  orders 
from  the  party  of  the  first  part  [appellant] 
In  connection  with  said  labor." 

We  note  these  features  of  the  written  eon- 
tract  to  the  end  that  it  may  be  made  plain, 
as  we  think  they  do,  that  It  was  a  contract  of 
employment,  creating  the  relation  of  master 
and  servant,  rather  than  that  of  landlord 
and  tenant,  or  landlord  and  cropper.  The 
views  of  the  courts  are  seemingly  not  in  har- 
juony  touching  the  l^al  relation  of  parties 
to  farming  contracts  where  the  tenant,  crop- 
per, or  employ^  receives  a  share  of  the  crop 
or  a  share  of  the  proceeds  thereof  as  his 
profit  or  compensation.  This  seeming  con- 
flict, however,  arises  largely  out  of  the  vary- 
ing situations  in  which  the  parties  find  them- 
selves by  reason  of  the  peculiar  terms  of 
-such  contracts  in  the  different  cases  where 
they  have  been  considered.  See  8  B.  0.  L. 
373.  Counsel  for  appellant  Invc^e  the  gen- 
eral rule  that  damages  for  breach  of  a  con- 
tract are  to  be  measured  by  the  loss  of  the 
-valne  of  the  advantage  or  profit  that  would 
resuH  to  the  party  so  damaged  which  he 
would  have  if  the  contract  were  not  breached 
and  he  had  the  opportunity  of  completing  it 
and  reaping  the  advantage  and  profit  It 
would  give  him.  We  may  concede  this  to  be 
'.he  rule  as  held  by  most  of  the  authorities, 
^ven  as  to  pure  employment  contracts  where 
the  contract  itself  furnishes  a  certain  meas- 
ure of  damages,  as  where  the  employment  is 
for  .a  specified  time  at  a  specified  lump  sum, 
or  Where  the  compensation  is  determlnahle 
in  a  lump  sum  with  some  fair  degree  of  cer- 
tainty. In  such  cases  it  seems  to  be  the  rule 
that  the  party  Injured  by  the  breach  of  the 
contract,  preventing  blm  from  completing  his 
-service  as  contracted  for,  Is  entitled  to  re- 
cover, not  the  reasonable  value  of  the  serv- 
ice he  may  bave  rendered,  but  the  value  of 
the  service  so  rendered,  measured  by  a  pro- 
portionate value  of  the  whole  service  at  the 
whole  contract  price,  and  also  for  loss  of  fu- 
ture earnings  which  the  employ^  suffers  by 
the  tweach  of  the  contract  which  terminates 
hU  service.  However,  when  the  contract  is 
one  of  employment  only,  and  the  total  com- 
pensation agreed  upon  is  as  uncertain  as  un- 
der this  contract,  and  the  breach  the  em- 
ployer renders  proof  of  prospective  earnings 
hy  the  employ^  under  the  contract  almost 
wholly  a  matter  of  guesswork,  we  think  the 
employer  is  not  in  position  to  object  to  the 
measuring  of  recovery  by  the  Mnploy^  by 
the  reasonable  value  In  wages  of  services  ac- 
tually rendered  to  the  employer's  benedt. 

The  early  decision  of  this  court  in  Noyes 
V.  Pugln,  2  Wash.  053.  27  Pac.  MS  Is  of  In- 
terest in  this  connection.  That  case  Invidv- 
ed  a  contract  between  an  owner  and  an  ar- 
chilect  for  the  services  of  the  latter  l(X)kIng 
to  the  drawing  of  plans  and  the  construction 


of  a  building.  The  contract  was  in  substance 
that  the  architect  was  to  be  compensated  by 
a  certain  jwrcentage  of  the  cost  of  the  build- 
ing to  be  constructed.  The  architect  having 
prepared  the  plans,  the  owner  breached  the 
contract  by  declining  to  permit  the  architect 
to  proceed.  He  sought  recovery,  and  It  was 
held  that  the  measure  of  hla  recovery  was, 
not  the  reasonable  value  of  his  services,  but 
the  value  of  his  services  to  the  extent  they 
were  rendered  in  proportion  to  the  entire 
service  to  be  rendered  and  the  entire  con< 
tract  compensation.  While  in  that  case  there 
was  no  specified  fixed  amount  that  the  archi- 
tect was  to  rec^ve  for  his  entire  services, 
there  was  manifestly  a  basis  upon  which 
the  entire  amount  could  be  computed  and  de- 
termined with  a  fair  degree  of  certainty; 
that  is,  the  contract  itself  furnished  a  fair- 
ly certain  measure  of  the  damages  for  its 
breach  because  the  amount  of  the  entire  cost 
of  the  building  was  understood  with  a  fair 
d^ee  of  certainty  at  the  time  of  the  making 
of  the  contract  It  was  upon  this  theory 
that  the  court  held  the  architect  was  not  &i' 
titled  to  Qie  recovery  measured  by  the  rea- 
sonable value  of  his  services.  It  was  ob- 
served by  Chief  Justice  Anders,  writing  the 
opinion,  2  Wash,  at  page  600,  27  Pac  5B0, 
that: 

"It  was  Dot  fibown  in  this  caf>e  that  It  was  im- 
practicable to  apportion  the  value  of  plaintilTt 
Bervicefi  according  to  the  rate  of  compensation 
claimed  to  have  been  stipulated  for,  and  we 
are  therefore  of  the  opinioa  that  the  court  be- 
low should  have  instrurted  the  jury  that,  if  th^j 
found  that  the  plaintiff  performed  the  serviees 
claimed  to  have  been  rendered  by  him  nnder  a 
contract  specifying  the  price  to  be  paid  for  do- 
ing the  whole  work  agreed  to  be  done  by  him, 
the  measure  of  his  recovery  would  be  such  a  pro- 
portion of  the  contract  price  as  tlie  work  done 
bore  to  the  whole  work  embraced  by  the  terms 
of  the  agreement,  and  that  the  failure  to  so  in- 
BtriU!t  was  error." 

In  Chase  v.  Smith,  86  Wash.  631,  77  Paa 
1069,  we  have  a  somewhat  similar  idtuatlon. 
There  a  painter  was  to  paint  a  certain  num- 
ber  of  houses  for  a  specified  lump  sum;  tbe 
owner  was  to  furnish  a  certain  part  of  the 
material  and  the  painter  to  furnish  a  certain 
part  of  the  material.  Upon  a  breach  of  the 
contract  by  the  owner,  as  In  the  Noyes 
Case,  it  was  held  that  the  painter  was  not 
entitled  to  recover  the  reasonable  value  of 
his  services,  but  the  value  of  his  services 
measured  by  the  contract  price  as  a  whole. 

In  Gabrlelson  v.  Hague  Box  &  I>umber  Co., 
55  Wash.  »42,  104  Pac.  m5,  133  Am.  St.  Rep. 
10.'I2,  some  ol^ervatlons  are  mode  Indicating 
the  view  of  the  court  that  uimn  a  breach  of 
a  simple  contract  by  the  employer  the  em- 
ploye may,  if  he  so  elects,  sue  upon  quantum 
meruit  and  recover  the  reasonable  value  of 
his  labor,  citing  the  Noyes  and  Chnse  Cases 
above  noticed.  Tliis  observation  is,  of 
course,  subject  to  qualification  as  applied  to 
varying  circumstances,  but  It  is  some  Indi- 
cation, read  In  tbe  light  of  the  Noyes  and 
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Chase  Cases,  of  the  view  of  the  court  favora- 
tile  to  respondent's  contentions  in  this  case. 

Now  in  the  case  before  us  we  think  it  Is 
readily  to  be  seen  that  there  Is  no  measure 
other  than  one  of  pure  guesswork  of  what 
would  be  the  amount  of  respondent's  recov- 
ery if  he  Is  compelled  to  look  only  to  his 
prospective  earnings  under  the  contract,  in 
so  far  as  his  earnings  from  the  increase  of 
the  live  stock  and  that  resulting  from  the 
raising  and  sale  of  diickens  and  eggs  are 
concerned,  and  It  seems  plain  that  this  was 
to  be  a  very  large  part  of  hls'  earnings  with- 
in the  contemplation  of  the  parties  to  the 
contract  This,  we  think,  is  wherein  this 
case- differs  materially  from  the  Noyes  and. 
Chase  Cases  above  noticed.  Under  all  the 
dreumstances  here  shown,  we  are  constrain- 
ed to  hold  that  since  the  relation  between 
respondent  and  appellant  was  that  of  em- 
ployer and  employe,  since  the  amount  of  re- 
BP<mdent'B  recovery  would  be  so  uncertain 
by  the  adoptlcm  of  the  measure  In^sted  upon 
by  appellant,  since  respondent  was  placed 
in  this  position  by  the  fbnit  of  appellant, 
and  since  respondent  la  seeking  recovery  for 
past  services  only,  we  think  appellant  should 
not  be  beard  to  object  to  the  measuring  of 
respondent's  recorery  by  reasonable  wages 
for  the  work  actually  performed  to  his  ben- 
eflt  We  think  It  woold  not  be  pn^table  or 
enlightening  to  here  review  the  numerous  de- 
cislons  dealing  wMi  farm  contracts. 

The  Judgment  is  affirmed. 

ELLIS,  0.  J.,  and  WEBSTER,  MAIN,  and 
FULLEBTON.  JJ..  concur. 


WILSON  V.  JOSEPH  et  ax.    (No.  13401.) 

(Supreme  Court  of  Washiagton.    April  29, 
1918.) 

Gifts  •=982(2)— Causa  Moans— Eviobncx— 

SUETICIENCT  TO  SUPPOET  FlRDINQS. 

Evidence  showing  an  actual  delivery  by  de- 
ceased In  her  lifetime  of  jewelry  to  defendants, 
coupled  with  evidence  of  donor's  love  for  de- 
fendants, and  evidence  of  witnesses  of  her  in- 
tention to  make  the  gift.  Held  sufficient  to  .sup- 
port the  findings  that  the  gift  was  made. 

Departmoit  1.  A^teal  from  Snperlor 
Court,  King  County;  Everett  Smith,  Judge. 

Action  1^  Judson  P.  Wilstm.  as  executor  of 
the  estate  of  Mary  Hel«ia  Wilson,  deceased, 
against  Orvis  B.  Jos^  and  Nettle  H.  Jo- 
seph, his  wife.  Judgment  for  defraidants,  and 
plaintiff  appeals.  Affirmed. 

VInee  H.  Faben,  of  Seattle,  for  appellant. 
Kyan  ft  Desmond,  of  Seattle,  for  respond- 
ents. 

PABEER.  J.  Judson  P.  Wilson,  as  execu- 
tor of  the  estate  of  Mary  H.  Wilson,  his  de- 
ceased wife,  claims  as  belonging  to  her  es- 
tate, and  seeks  recovery  of,  Jewelry  consist- 
ing of  a  diamond  ring  and  a  diamond  brooch 


from  Orvls  B.  JosepA  and  Nettle  M.  Joseph, 
his  wife,  which  Jewelry  is  in  their  posses- 
sion and  claimed  by  them  as  a  gift'  from 
Mrs.  Wilson,  made  by  her  to  them  a  short 
time  prior  to  her  death.  Tlie  issues  were 
raised  by  petition  filed  in  the  superior  court 
for  King  county  by  Wilson  In  the  probate  pro- 
ceedings, and  by  the  answer  thereto  of  Jo- 
seph and  wife.  Trial  upon  the  merits  was 
had  upon  the  issues  so.  raised,  as  though  it 
were  an  independent  action,  and  resulted  in 
findings  and  Judgment  in  favor  of  Joseph  and 
wife,  adjudging  them  to  be  the  ownera  of  the 
jewelry,  frMD  which  the  plaintiff  has  appeal- 
ed to  this  court. 

The  Jewelry  In  question  Is  of  the  value  of 
approximately  $1,000.  The  Jewelry  was  Mrs. 
Wilson's  separate  property.  She  possessed  a 
considerable  amount  of  property,  of  which 
this  jewelry  was  a  comparatively  small  por- 
tion. For  many  years  prior  to  her  death 
Joseph  was  a  very  Intimate  friend  of  Mrs. 
Wilson.  He  had  lived  In  the  Wilson  family 
as  a  boy,  and,  while  not  a  blood  relative,  Mrs. 
Wilson  had  such  regard  and  affection  for  him 
that  she  often  referred  to  and  addressed  him 
as  her  son,  and  after  his  marriage,  which  oc- 
curred a  few  years  prior  to  her  death,  she 
also  had  great  regard  and  affection  for  his 
wife,  mils  was  evidenced  by  remarks  to  her 
friends,  of  which  the  following  is  one:  "1 
think  as  much  of  Nettle  and  Orvis  as  if  they 
were  my  own."  About  a  year  prior  to  her 
death  she  said  to  Joseph,  "Son,  I  want  you 
to  remember  that  when  I  die  this  ring  is. 
yours  and  this  pin  is  Nettle's."  This  wa^ 
said  relative  to  this  Jewelry,  In  the  presence 
of  a  witness  who  testified  to  that  fact,  and 
who  has  no  pecuniary  Interest  in  the  out- 
come <rf  this  controversy.  This  fact  is  not 
disputed  by  any  other  witness.  Mrs.  Wllsonr 
bad  on  one  occasion  when  she  went  to  a  hos- 
pital for  treatment,  evidently  fearing  that 
she  might  not  recover,  actually  placed  thls- 
Jewelry  In  the  possesslmi  of  Jos^h  and  his 
wif^  Intending  It  should  be  tiielra  In  case- 
she  did  not  recover.  It  was,  however,  re- 
turned to  her  upon  her  recovery  from  that 
treatment.  lliereafter,  and  about  four 
months  prior  to  her  death,  as  Joseph  testified* 
Mr.  Wilson  said  to  him,  "I  understand  that 
mother  la  going  to  will  her  diamonds  to  you 
and  Nettle."  On  July  19. 1915,  Mrs.  Wilson 
w«it  to  a  hospital  for  treatment,  and  on  the 
followlpg  day.  In  response  to  a  telephpne  call 
from  the  hospital  (at  whose  instance  It  does, 
not  appear),  Joseph  and  wife  called  upon  her 
there,  when  they  received  possession  of  the 
ring  and  brooch  in  her  presence,  which  hare 
been  in  their  possession  ever  since.  Appar- 
ently no  one  else  was  then  present  The  trial 
court  refused  to  bear  testimony  fnun  either 
Joseph  or  Nettle  as  to  what  Mrs.  Wilson  then 
said;  evidently  having  in  mind  the  statu- 
tory prohibition  against  a  party  testifying, 
"in  his  own  behalf  as  to  any  transaction  had 
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by  blm  with  or  any  statement  made  to  him 
by  any  sncb  deceaaed  «  •  •  peraoo.** 
See  Bern.  Code,  {  1211.  So  that  as  to  what 
occurred  there  we  have  the  positive  evidence 
only  of  the  fact  that  Joseph  and  his  wife 
then  acqnired  poBsesaion  of  the  jewelry  In 
Mrs.  Wilscm's  presmoe.  We  tlilDk  then  Is 
enot^rh  In  the  record  to  warrant  the  conclu- 
Blon  that  Mrs.  Wilson  then  believed  that  her 
recovery  from  her  thai  slf^neas  was  unlike- 
ly. She  died  without  having  left  the  ho^l- 
tal  on  August  27. 1815. 

It  Is  contended  on  appellant's  b^alf  that 
the  facts  proven  do  not  In  law  support  a  gift 
of  tbe  jewelry  by  Mrs.  WUbcbi  to  Joseph  and 
wife  as  dalroed  by  them.  We  cannot  agree 
wlQi  this  ontentlon.  That  there  was  an  ac- 
tual ddlvery  of  the  Jewdry  to  Joseph  and 
wife  by  Mrs.  Wilson  at  the  time  they  obtain- 
ed possession  <tf  It  on  August  20,  1915.  and 
that  she  then  delivered  It  to  them  with  the 
intent  to  give  It  to  them,  we  think  is  a  conclu- 
sion well  supported  by  the  evidence,  though 
we  have  no  direct  evidence  ot  what  she  ac- 
tually said  or  did  at  that  time.  Her  regard 
and  affectlcHi  for  Joseph  and  his  wife,  and 
her  previously  clearly  evldmced  Intratloms, 
there  being  not  the  least  suspicion  cast  upon 
Joseph  and  bis  wife  suggesting  wrimg  on 
their  part  In  acquiring  possession  of  tbe 
Jewelry,  we  think  calls  for  the  nwduston 
that  they  received  It  at  the  hands  of  Mrs. 
WllscHi  on  August  20. 1915,  as  a  gift  from  her. 
We  think  no  decision  rendered  by  this  court 
Is  out  of  harmony  with  this  conclusion,  and 
that  the  views  expressed  in  the  following  of 
our  decisions  supp<»t  It:  Phlnney  v.  State. 
88  Wash.  287,  78  Pac.  927.  68  L.  R.  A.  119: 
Davie  V.  Davie,  47  Wash.  231,  91  Pac.  950; 
Mackenzie  v.  Steevea.  107  Pac.  60. 

It  Is  further  contended  that  Urs.  Wilson 
was  mentally  IncMnpetent  to  make  such  a 
gift  on  August  20.  191S.  The  evidence  Is 
quite  voluminous  on  this  question.  We  have 
examined  It  with  care  as  presented  in  the 
abstracts  prepared  by  counsel,  and  are  quite 
convinced  that  the  trial  conit  correctly  htid 
that  she  was  then  moitally  competent.  We 
think  It  would  be  unprofitable  to  review  the 
evidence  In  detail  In  this  opinion 

The  Judgment  is  afilrmed. 

ELLIS,  O.  J.,  and  WKBSIXR,  MAIN,  and 
PULLERTON,  JJ.,  concur. 


MTTLE-WBTZEL  CO.  v.  LINCOLN  et  ux. 

(No.  13*44.) 

(Supreme  Oiurt  of  Waxhington.   April  26, 
1918.) 

1.  Watebs  avo  Wateb  Ooubses  •es>242— Ib- 

BIGATION  DrrCHKS. 
Right  of  way  for  irrigation  ditch  being  an 
easement,  "ownerBhip,"  as  used  in  contract  aaii 
decre«,  affecting  rights  in  irrigation  ditch  and 
water,  means  ownership  of  the  easement,  but 
not  of  the  subservient  land. 


2.  Watebs  and  Wateb  Codbses  «=>242  — 
Bionrs  of  Doitinant  Owwee. 

Since  the  dominant  owner  cannot  enlarge 
the  easement  so  as  to  impose  additional  bur- 
dens on  the  servient  estate,  tbe  part  owner  of 
an  irrigation  ditch  across  lands  of  the  other  part 
owner  thereof  cannot  admit  water  thereto  from 
new  sources,  without  tbe  dmsent  of  the  latts. 

3.  Waters  and  Water  Coubsbs  <=>242~ 
Rights  in  Ibrioation  Ditch. 

Nor,  in  such  case,  was  the  first  part  own- 
er, because  of  the  fact  that  he  was  a  cotenant 
with  the  other  owner,  entitled  to  deposit  water 
In  such  ditch  from  new  sources  without  tbe 
second  owner's  consent,  and  without  giv^ing  the 
second  owner  an  equal  right  in  such  water, 
since  the  primary  relation  of  the  parties  was 
that  of  owner  of  ao  easement  and  owner  of  a 
servient  estate,  and,  even  on  the  principles  gov- 
erning cotenancy,  the  introduction  by  one  co- 
tenant  of  surplus  water  into  the  ditch  'ought 
to  inure  to  the  benefit  of  all. 

4.  Waters  and  Wateb  Coubsbs  ^=>242  — 

BiQHfs  IN  IBBIGATION  DiTCH. 

Where  the  part  owner  of  an  irrigation  ditch 
across  lands  of  the  other  part  owner  thereof 
admitted  water  thereto  from  new  sources,  be 
could  not  recover  damages  from  the  other  own- 
er for  the  latter's  use  of  such  water,  having 
himself  commingled  the  waters  without  pUdng 
a  suitable  measuring  device. 
6.  Afpeai.  and  Erbo^  ^»1011(1)  — Scope- 
Conflicting  Evidence. 

The  trial  court  being  better  situated  to 
judge  credibility  of  witnesses,  the  court  on  ap- 
peal will  not  disturb  its  finding  as  to  damages; 
tbe  evidence  being  conflicting. 

Department  1.  Appeal  from  Superior 
Court,  Okanogan  County;  E.  K.  Pendergast, 
Judge. 

Suit  by  the  Llttle-Wetzel  Company  against 
W.  A.  Lincoln  and  wife.  Decree  for  plain- 
tiff, and  defendants  appeal.  Reversed  In 
part,  and  affirmed  In  part. 

J.  W.  Faulkner,  of  Okanogan,  and  Neal  & 
Neal,  of  OrovIUe,  for  appellants.  P.  D. 
Smith  and  W.  C.  GreahAm.  both  of  Okano- 
gan, tor  respondent 

FULLERTON,  J.  The  parties  to  this  ac- 
tion are  Jointly  Interested  In  two  ditches 
constructed  across  the  lands  of  ai^llaots. 
for  the  purpose  of  Irrigating  their  lands  with 
water  appropriated  by  the  appellants  and  by 
tbe  predecessors  In  interest  of  the  respond- 
ent from  the  waters  of  Wolf  creek  in  Okan- 
ogan county,  Wash.  In  one  ditch  known  as 
tbe  Hess-Lincoln  ditch,  hereafter  called  the 
Uesa  ditch,  both  the  parties  own  an  equal 
Interest;  In  the  other,  known  as  the  Hess- 
Lincoln- Shulenbarger  ditch,  hereafter  desig- 
nated the  Sfaulenbarger  ditch,  the  respondent 
owns  a  two-thirds  interest  and  the  appel- 
lants a,  one-third  interest.  By  means  of 
flumes  water  in  the  Hess  ditch  could  be  di- 
verted into  tbe  Shulcnbarger  ditch.  By 
ineuns  of  another  private  ditch  the  respond- 
ent deposited  water  appropriated  by  it  from 
the  Methow  river  in  the  Hess  ditch  near  Its 
head,  and  conducted  such  water  through  that 
ditch  for  use  on  rcsiiondent's  lands  when 
there  was  not  sufficient  water  obtainable 
from  Wolf  creek.   Tbe  apiwliants  made  use 
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of  this  Methow  river  water  on  the  assump- 
tion that  they  were  entitled  to  one-half  of  any 
water  In  the  Hess  ditch  and  one-third  of 
any  water  In  the  Shnlenbarger  ditch,  while 
the  respondent  claimed  sole  ownership  of  all 
water  from  the  Methow  river  placed  by  It  In 
the  Hess  and  Shnlenbarger  ditches  np  to  the 
fnll  capacity  of  Its  Individual  interest  In  such 
ditches,  which  was  respectively  one-half  and 
two-thirds  of  their  carrying  capacity.  The 
basis  of  such  claim  is  that  the  respondent's 
Interest  In  the  ditches  Is  not  a  mere  ease- 
ment, but  Is  one  of  full  ownership  as  a  ten- 
ant In  common.  An  action  for  Injunctive  re- 
lief and  damages  was  brought  by  respondent, 
founded  on  allegatlona  of  unlawful  diversion 
of  Its  water  by  the  appellants  and  resulting 
damage  to  its  growing  crops,  by  reason  of  a 
shortage  of  water  thereby  occasioned,  In  the 
sum  of  $326.25.  The  answer  set  up  the  de- 
cree In  a  prior  action  between  appellants 
and  the  predecessors  In  Interest  of  respond- 
ent, whereby  It  was  adjudged  that  appellants 
were  entitled  to  one-third  of  all  waters  flow- 
ing or  to  flow  In  the  Shulenbarger  ditch; 
that  the  Hess  ditch  Is  carrying  a  volume  of 
water  in  excess  of  one-half  Its  capacity  by 
reason  of  the  mingling  of  the  Methow  river 
and  Wolf  creek  waters,  and  that  the  Shulen- 
barger ditch  Is  carrying  In  excess  of  two- 
thirds  of  Its  capacity  for  a  like  reason;  that 
the  only  right  respondent  has  to  deposit 
Methow  river  water  In  the  ditches  on  the 
land  of  appellants  Is  by  virtue  of  an  oral 
agreement  that  in  consideration  of  such  priv- 
ilege the  appellants  were  to  have  a  right  to 
the  use  of  one-half  of  the  Methow  river  wa- 
ter emptied  Into  and  conveyed  through  the 
Hess  ditch;  that  the  acts  of  respondent  In 
carrying  water  from  any  source  In  the  ditch- 
es In  excess  of  Its  rightful  proportion  work- 
ed an  injury  to  appellants  to  their  damage 
In  the  sum  of  $500;  that  respondent  closed 
the  headgates  of  tlie  Lincoln  ditch,  thereby 
diverting  all  the  water  of  Wolf  creek  through 
the  Shulenbarger  ditch,  to  appellants'  dam- 
age In  the  ?um  of  $100;  that  the  waters  of 
Methow  river  and  Wolf  creek  were  ajmmln- 
gled  by  respondent  without  the  employment 
of  any  measuring  devices  to  determine  tho 
am  nnt  conveyed  by  It  from  Methow  river : 
that  respondent  Interfered  with  the  devices 
of  appellants  for  diverting  water  to  their 
laterals  to  the  injury  of  their  crops  In  the 
sum  of  $100;  and  that  respondent,  at  the 
time  appellants  were  harvesting  their  hay, 
turned  water  Into  the  Shulenbai^er  ditch  In 
excess  ot  Its  carrying  capacity,  causing  an 
overflow,  whereby  their  hay  cut  and  lying 
nn  the  ground  was  damaged  In  the  sum  of 
$50.  On  a  trial  to  the  court,  judgment  was 
rendered  awarding  respondent  $100  dam- 
ages and  appellants  $20  damages,  and  that 
each  party  pay  one-half  of  the  costs  of  the 
action;  and,  further,  that  the  resjwndent 
had  the  rl0»t  to  use  the  ditches  for  Methow 
rlrer  water  to  the  full  extent  of  their  carry- 
ing capacity,  provided  there  was  no  Intei^ 


ference  with  appellants'  right  of  enjoyment 
in  such  ditches.  The  portions  of  the  decree 
specially  excepted  to  are  as  follows: 

"I.  That  plaintiff  and  defendants  are  the  own- 
ers, as  tenants  in  common,  of  that  certain  irri- 
gation ditch,  taken  out  ot  Wolf  creek.  In  Okan- 
ogan county.  Wash.,  commonly  known  aa  the 
Hess,  Lincoln  &  Shulenbarger  ditch,  with  an  ap- 
proximate carrying  capacity  of  5.70  C.  F.  per 
second  of  time. 

"II.  That  the  Interest  of  plaintiff  in  said 
ditch  and  all  waters  from  Wolf  creek  flowing  or 
to  flow  through  the  same  is  two-thirds,  and  the 
interest  of  defendants  in  and  to  said  ditch  and 
in  and  to  all  the  waters  flowing  or  to  flow 
through  said  ditch  from  Wolf  creek  is  one-third. 

"III.  That  the  plaintiff  and  defendants  are 
the  owners,  as  tenants  in  common,  Bhare  and 
share  alike,  of  that  certain  other  irrigation 
ditch  taken  out  of  Wolf  creek,  in  Okanogan 
county.  Wash.,  commonly  known  as  the  Hess 
&  Lincoln  ditch,  with  an  approximate  carry- 
ing capacity  of  16  O.  P.  per  second  of  time ; 
and,  after  allowance  has  been  made  from  Wolf 
creek  for  the  carrying  capacity  of  said  Hess, 
Lincoln  &  Shulenbai^er  ditch,  the  plaintiff  and 
defendants  are  the  owners,  share  and  share 
alike,  of  all  water  flowing  or  to  flow  from  said 
Wolf  creek  through  said  Bess  &  Lincoln 
ditch." 

"IX.  That  the  plaintiff  has  and  shell  have  the 
right  to  use  said  Hess  &  Lincoln  ditch  to  the 
extent  of  their  fnll  carrying  capacity  for  the 
transportation  of  waters  from  the  Methow  river, 
provided  that  in  so  doing  it  docs  not  inter- 
fere with  the  rights  of  the  defendants  to  car- 
ry through  said  ditches,  as  herein  decreed,  their 
waters  for  the  irrigation  of  their  lands  to  the 
extent  of  their  Intovst  in  said  ditches  as  here- 
in adjudged  and  decreed;  and  the  defendants 
may  use  either  or  both  of  said  ditches  for  the 
transportation  of  water  for  the  irrigation  of 
their  lands  to  the  full  capacity  of  either  or  both 
of  said  ditches,  provided,  in  so  doing  they  do  not 
interfere  with  the  rights  of  plaintiff  in  aaki 
ditches,  as  herein  adjudged  and  decreed." 

"XV.  That  the  claim  for  damages  of  plain- 
tiff against  defendants,  by  reason  of  the  un- 
lawful use  by  defendants  of  the  waters  of  the 
Methow  river,  from  July  18  to  August  4,  1915, 
and  of  all  the  waters  of  Wolf  creek  from  Au- 
gust 2  to  September  20,  1915,  to  which  plaintiff 
is  entitled,  be  allowed  to  the  extent  of  $100." 

"XVII.  That  the  plaintiff  pay  baU  of  tho 
legal  costs  and  disbiirsements  of  this  action, 
and  defendants  pay  half  of  the  legal  costs  and 
disbursements  of  this  action." 

The  appellants  contend  that  the  court 
erred  In  finding  and  decreeing  that  respondent 
has  the  right  to  use  the  Hess  and  the  Shul- 
enbarger ditches  to  the  extent  of  their  full 
carrying  capacity  for  the  transportation  of 
waters  from  Methow  river,  and  in  falling  to 
find  that  respondent  has  no  right  to  use  such 
ditches  for  that  purpose  except  upon  condi- 
tion that  appellants  he  entitled  to  use  one- 
half  of  the  Methow  river  water  deposited  In 
them.  The  Issues  presented  and  the  finding 
of  the  court  that  the  parties  were  tenants 
In  common  in  the  ditches  raise  the  question 
whether  the  respondent  had  in  fact  any 
greater  Interest  In  the  ditches  than  that  of  a 
mere  r^ht  of  easement. 

It  appears  from  the  evidence  that  Hess. 
TJncoIn,  and  Shulenbarger  were  adjoining 
settlers  upon  government  land,  and  had  ap- 
propriated water  from  Wolf  creek  through  a 
common  dltcli  for  the  Irrigation  ot  their  re- 
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spectlve  tracts.  Dissension  arising  among 
them  Hess.  In  the  year  1898,  brought  an  ac- 
tion agninst  Lincoln  and  Sfaulenbnrger  for 
the  purpose  of  establishing  his  rights  in  the 
ditch.  The  coiirt  decreed  that  this  ditch  lo- 
cated upon  the  lands  of  the  three  parties 
was — 

"the  property  of  plaintiEEs  and  defendants  equal- 
ly, that  is  to  say  that  said  ditch  and  headgate 
as  it  now  stands  and  exists  Is  owned  by  plain- 
tiff and  dofendanta  in  the  ratio  of  one-third  to 
each  of  said  parties,  to  wit,  one-tliird  to  plain- 
tiff and  one-third  each  to  dcfeDdants;  and  that 
the  water  now  running  therein  or  to  run  there- 
in is  and  ^aU  be  the  property  of  said  iiarties 
in  the  same  ratio  as  set  out  above  relative  to 
the  ownership  of  said  ditch,  that  is  to  say, 
that  each  of  said  parties  shall  have  the  exclu- 
sive right  to  take  and  use  one-third  of  the  wa- 
ter ninning  in  said  ditch  or  to  be  run  therein 
without  molestation  from  cither  of  the  other 
owners  of  said  ditch,  •  •  •  and  each  of  said 
parties  are  hereby  enjoined  from  in  any  way 
molesting  either  of  the  other  parties  hereto  in 
repairing  said  ditch  and  the  uses  of  his  said 
one-third  of  all  water  in  said  ditch  or  to  be  in 
the  same  by  taking  said  water  from  the  said 
•ditch  upon  nla  said  land  in  the  usual  way." 

A  month  after  the  foregoing  decree  was 
rendered  Hess  and  Lincoln  entered  Into  a 
contract  to  Jointly  build  an  additional  ditch 
to  the  west  of  the  Shulenbaiger  ditch  and 
which  was  to  replace  an  existing  ditch  be- 
longing to  Hess.  The  contract  was  as  fol- 
lows: 

"Wlnthrop,  Wash.,  Nov.  17,  1898. 
"Article  of  agreement  entered  into  this  day 
between  W.  A.  Lincoln  and  Geo.  W.  nesa,  both 
of  Okanogan  county,  state  of  Washington,  in 
which  they  a^ree  to  take  out  and  construct  a 
ditch  for  irrigation  purposes  from  a  stream 
known  as  Wolf  creek.  Head  of  said  proposed 
ditch  will  be  located  on  said  stream  about  GO 
rods  west  of  the  west  line  of  the  farm  of  W.  A. 
Lincoln  and  the  ditch  will  continue  from  the 
said  headgates  to  and  across  the  land  of  W.  A. 
Lincoln  on  as  high  land  as  it  is  possible  to  run 
water,  and  parallel  to  a  ditch  owned  by  Geo. 
W.  Hess,  the  said  ditch  being  of  no  farther 
use  or  benefit  to  the  said  Geo.  W.  Hess  and  by 
this  article  the  said  Hess  agrees  to  abandon 
the  same.  The  ditch  in  contemplatinn  is  to  be 
constructed  jointly  and  owned  jointly  by  tiie 
said  W.  A,  Lincoln  and  Geo.  W.  Hess.  The 
said  Geo.  W.  Hess  in  constructing  the  said  ditch 
agrees  to  furnish  team,  plow,  and  scraper,  and 
the  said  W.  A.  Lincoln  agrees  to  work  single- 
handed  furnishing  his  own  tools  in  construction 
and  continue  the  joint  work  as  before  stated 
until  the  said  ditch  is  completed  across  the  land 
•of  W.  A.  Uncoln.  Then  the  labors  and  In- 
terest of  lincoln  in  said  ditch  ends.  W.  A. 
Lincoln  waives  all  claim  of  ri^bt  of  way  across 
his  land  provided  the  said  ditch  is  completed 
according  to  agreement  It  is  also  agreed  be- 
tween Geo.  W.  Hess  and  W.  A.  Lincoln  that 
for  the  consideration  of  ono  dollar  paid  by  W. 
A.  Lincoln  to  Geo.  W.  Hess  that  Geo.  W.  Hess 
will  silow  W.  A.  Lincoln  the  use  of  water  from 
Xake  creek  to  irrigate  all'the  land  now  under 
cultivation  between  the  ditch  tfaoy  contemplate 
building  and  the  said  Lake  creek  so  long  as 
-Geo.  W.  Hess  owns  and  controls  the  same. 

"W,  A.  Lincoln. 

"tiea  W.  Hess. 

-"Witness: 

"J.  P.  Bader. 

"Geo.  li.  trhompBon." 

The  respondent  Is  the  successor  in  Interest 

:to  all  JJie  rl^ts  of  Hess  and  Shulenbarger. 


It  will  be  noted  that  there  Is  nothing  In 
either  the  foregoing  decree  or  the  contract 
which  divests  Lincoln  of  the  title  to  any  por- 
tion of  his  land  and  vests  it  in  another. 

[1]  Joint  ownership  of  an  irrigation  ditdi 
does  not  necessarily  constitute  a  title  In  fee. 
A  right  of  way  granted  for  ditch  purposes 
has  never  been  classed  as  other  than  on 
casement;  and,  usually,  when  In  common 
parlance  the  term  "ownership"  is  used  in 
describing  the  interest  of  one  in  a  ditch  upon 
the  land  of  another,  It  is  understood  as  re- 
ferring to  the  ownership  of  the  easement. 
It  Is  true  one  may  have  title  to  a  ditch  the 
same  as  to  any  other  property*  but  v/bea  such 
title  originates  In  grant  or  prescription  to 
use  another's  land,  such  title  never  rises 
obove  its  source  as  an  easement 

A  similar  question  as  to  what  was  meant 
by  ownership  of  a  ditch  arose  In  the  case 
of  Hoyt  v.  Hart,  149  Cal.  722.  87  Pac  569. 
The  parties  were  litigating  over  their  rights 
In  an  irrigation  dltch»  and  among  atber 
things  the  plaintiff  set  up  a  prior  Judgment 
by  which  it  was  determined  that  the  plaintiff 
was  the  owner  of  a  dlttih  and  waterway 
across  the  lands  of  the  d^Hidant  for  the 
purpose  of  conveying  waters  through  said 
lands.  An  estoppel  by  Judgment  was  assert- 
ed as  precludiiw  defendant  from  denying 
plaintiff's  ownership,  but  the  court  held: 

"In  plaintifTs  plea  of  former  judgment  the 
allegation  is  that  it  bad  been  adjudicated  that 
she  was  the  owner  of  a  'ditch  and  waterway' 
across  the  lands  of  defendant  for  the  purpose  of 
conveying  waters.  In  the  foregoing  discussion 
wc  have  treated  tills  allegation  as  meaning  no 
more  than  that  she  owned  an  easement  or  right 
to  carry  waters  over  his  lands  through  a  ditch 
or  waterway,  and  such  we  think  is  the  proper 
construction  of  the  language  quoted." 

[2J  We  think  the  same  meaning  Inheres  In 
the  lanKiiflKe  used  in  the  former  judjauont 
pleaded  in  this  case  which  declares  the  Sliul- 
cnbarger  ditch  to  be  the  projierty  of  plnln- 
tlfT  and  defendants  e<iually,  as  well  as  In 
1  thnt  employed  In  the  contract  declaring  that 
the  Hess  ditch  was  owned  jointly  by  r.in(X)ln 
and  Hess.  It  Is  well  settled  that  the  owner 
of  the  dominant  estate  cannot  enlarge  or 
change  his  easement  so  as  to  Impose  any  ad- 
ditional burden  upon  the  servient  estate. 
White  Bros.,  etc.,  v.  Watson,  64  Wash.  666, 
117  Pac.  407,  44  U  R.  A.  {X.  S.)  254 ;  WIel, 
Water  Rights  (3d  Ed.)  §  502.  At  the  time 
the  rights  of  the  dominant  estate  attached 
against  the  lands  of  appellants  there  was  not 
In  contemplation  of  the  parties  a  greater 
servitude  than  that  growing  out  of  tbe  ap- 
propriation of  the  waters  of  Wolf  creek. 
When  the  owner  of  the  dominant  estate 
sought  to  deposit  in  the  ditches  a  quantity  of 
water  from  another  source,  he  thereby  In- 
creased the  burden  of  the  easement,  which 
he  was  not  entitled  to  do  without  the  con- 
sent of  the  owner  of  the  land,  which  in  this 
case  is  neither  alleged  nor  proved  by  the  re- 
spondent. The  appellants,  It  is  true,  alleged 
an  agreement  to  allow  tbe  use  of  the  dltdiea 
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for  the  flow  of  the  extra  water  In  case  they 
were  permitted  to  withdraw  It  from  the 
dltphes  for  their  own  Irrigation,  but  the  evi- 
dence failed  to  establish  such  a  contract. 

[3]  "Does  the  fact  that  appellants  and  re- 
Bpondent  are  tenants  In  common  of  the  ditch- 
es and  Wolf  creek  waters  covered  by  their 
apiiroprlatlon  give  one  cotenant  the  right  to 
deposit  water  in  the  common  ditch  in  excess 
of  his  original  easement?  That  the  parties 
here  are  cotenants  may  be  conceded.  They 
claim  their  rights  through  the  same  original 
appropriation  and  from  the  same  ditch. 
Hough  V.  Porter,  51  Or.  318,  05  Pac.  732,  98 
Pnc.  1083,  102  I*ac.  728.  And  their  rights  are 
determined  by  the  size  of  the  ditch  and  the 
original  appropriation,  not  by  any  subsequent 
diversion.  Hough  v.  Porter,  supra.  But  one 
difficulty  in  resting  their  rights  on  the  prin- 
ciple of  tenancy  in  common  Is  that  the  facts 
apon  which  the  rule  is  invoked  to  establish 
the  right  of  one  In  the  ditches  would  equally 
establish  the  right  of  both  parties  to  any  wa- 
ters flowing  or  to  flow  In  such  ditches.  All 
the  dealings  of  the  parties  had  relation  to 
a  joint  user  of  both  the  ditches  and  the  wa- 
ter. Accordingly,  the  introduction  Into  the 
ditches  by  one  cotenant  of  surplus  water 
ought  to  inure  to  the  benefit  of  alL  The 
contract  for  the  Hess  ditch  provided  that 
Lincoln  and  Hess— 

"agrw  to  take  out  and  construct  a  ditch  for 
irrigation  purposes  from  a  stream  known  as 
Wolf  creek.  •  •  •  The  ditch  In  contempla- 
tion is  to  be  constructed  jointly  and  owned 
jointly  •  •  •  until  the  said  ditch  is  complct- 
e<l  across  the  land  of  W.  A.  Lincoln,  then  the 
labor  and  interest '  of  Lincoln  In  said  ditch 
ends." 

The  judgment  Involving  the  Shulenbarger 
ditch  decrees  that  such  ditch  is — 
■'the  property  of  plaintiff  aud  defendants  equal- 
ly. •  •  •  and  that  the  water  now  running 
therein  or  to  run  therein  is  and  shall  be  the 
property  of  said  parties  In  the  same  ratio  as 
set  out  above  relative  to  the  ownership  of  said 
ditch,  that  is  to  say,  that  each  of  said  parties 
ahall  have  the  exclusive  right  to  take  and  use 
cue-third  of  the  water  running  in  said  ditch  or 
to  be  run  therein  without  molestation  from 
either  of  the  other  owners  of  the  said  ditch, 
*  •  *  and  each  of  said  parties  are  hereby  en- 
joined from  in  any  way  molesting  either  of  the 
other  parties  hereto  in  repairing  said  ditch  and 
the  use  of  hia  said  one-third  of  all  water  in 
said  ditch  or  to  be  in  the  same." 

The  contract  as  to  the  Hess  ditch  provided 
for  a  joint  appropriation  of  waters  from 
Wolf  creek.  Hess  In  return  abandoned  a 
prior  ditch  and  shifted  his  prior  appropria- 
tion of  Wolf  creek  waters  to  the  new  ditch, 
as  Is  shown  bj  evidence  aliunde  the  contract 

The  rights  under  irrigation  ditches  In  arid 
regions  have  developed  largely  from  the  ne- 
cessities of  the  case,  and  existing  principles 
of  law  have  usually  been  applied  to  meet 
the  situation.  But  they  have  not  always 
done  so  satisfactorily,  and  the  decisions  are 
apparently  at  cross  purposes  because  they 
have  sought  to  adjust  themselves  to  the 
facts  In  the  particular  case  before  the  court 


One  principle  often  asserted,  however,  Is  that 
a  ditch  over  the  land  of  another  is  nothing 
more  than  an  easement  But  the  courts  al- 
so recognize  that  there  Is  a  property  right 
in  such  a  ditch  and  a  property  right  in  the 
water,  the  ownership  of  which  may  be  com- 
bined in  one  person  in  some  cases,  and  In 
other  cases  that  the  ditch  and  the  water  may 
rest  in  separate  ownership  and  either  may 
be  sold  like  any  other  property.  Growing 
up  with  this  doctrine,  the  right  of  tenancy  In 
common  In  either  the  ditch  or  the  water  has 
been  recognized.  But  we  do  not  believe  It 
was  ever  the  Intention  to  imply  that  such  co- 
tenancy was  ever  based  upon  a  theory  that 
the  joint  ownership  rested  upon  any  theory 
of  ownership  In  fee.  If  the  Initiation  of  the 
right  to  convey  water  over  the  land  of  an- 
other originated  as  an  easement,  no  sub- 
sequent user  would  convert  the  right  into  a 
stronger  title.  Grant  that  the  easement  is 
so  far  an  Interest  In  land  as  to  render  appli- 
cable the  rules  governing  tenancy  In  com- 
mon, the  foundation  for  the  whole  super- 
structure of  that  character  of  title  Is  the 
existence  of  the  easement,  and  hence  the 
principles  of  cotenancy  are  secondary  to 
those  appl>'lng  to  easements,  and  must  be 
construed  In  connection  with  the  doctrines  of 
easements. 

It  Is  the  rule  that  the  owner  of  the  domi- 
nant estate  can  make  no  larger  use  of  his 
easement  or  change  Its  character  in  any  way 
so  as  to  Increase  the  burden  on  the  servient 
estate.  We  think  this  rule  in  cases  of  ease- 
ments Is  paramount  to  the  rule  that  a  co- 
tenant  may  use  the  joint  property  to  the  full 
extent.  If  In  so  doing  he  interferes  in  no 
way  with  Its  enjojrment  to  like  extent  by  the 
other  joint  tenant  The  tenancy  In  common 
rule  Is  afforded  full  scope  by  the  user  of  the 
waters  of  W<^f  creek,  which  was  the  only 
water  involved  when  the  title  by  cotenancy 
was  initiated.  But  to  say  that  the  parties 
who  have  a  joint  tenancy  in  the  ditches  for 
the  use  of  Wolf  creek  waters  have  such  a 
character  of  ownership  as  will  entitle  them 
to  Impose  an  additional  servitude  on  the 
servient  estate  would  do  violence  to  the  law 
of  easements  In  order  to  give  the  Joint  ten- 
ants more  enlarged  rights  than  were  ac- 
quired  at  the  Inception  of  their  title.  The 
trial  court  finds  that  the  appellants  and  re- 
spondCTt  are  tenants  la  common  in  the 
ditch,  and  Mxisequently  that  respondent  had 
the  right,  when  the  ditch  was  short  of  wa- 
ter, to  which  appellants  were  entitled,  to 
deposit  water  therein  from  its  private  ditch 
and  have  the  entire  use  of  such  added  wa- 
ter to  the  exclusion  of  appellants.  The 
court's  finding  that  the  parties  are  cotenants 
in  the  ditch  would  necessarily  give  both 
parties  the  same  rights  In  the  ditch ;  that  is, 
each  would  have  the  right  to  the  possession 
of  all  the  property  held  in  cotenancy  accord- 
ing to  their  respective  proportionate  Inter- 
ests. Xbls  the  decree  does  not  afford.  Inas- 
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much  as  St  awards  req>ondent  the  ilght  to 
Introduce  Uetbow  river  waters  for  Its  sole 
use,  wliUe  it  ciHifliiea  appellanta  to  tbe  war 
ters  of  Wolf  creek,  and  does  not  even  accord 
them  an  equal  right  to  introduce  waters 
from  additional  sources.  In  this  we  think 
the  decree  is  erroneous. 

Bnt  further  than  that,  we  think  the  court 
errs  in  not  limiting  the  rights  of  the  parties 
as  tenants  in  oomnion  b7  the  supdlor  rules 
of  easements  a];^llcable  In  this  case,  since 
the  sole  right  of  the  respondent  as  a  tenant 
in  common  is  rested  and  founded  upon  Its 
interest  in  the  ditch  as  a  mere  easement. 
The  respondent  seeks  to  enlarge  its  ease- 
ment right,  not  by  grant,  but  by  user  adverse 
to  appellants;  a  user  which  has  not  yet 
ripened  Into  title  by  prescription.  It  seeks 
a  use  of  the  common  property  over  and 
above  any  use  accorded  to  the  cotenant, 
which  likewise  imposes  an  additional  burden 
on  the  property  of  appellants  not  In  contem- 
plation of  the  parties  at  the  inception  of 
the  grant  of  easement  rights.  The  added 
volume  of  water  necessarily  Increases  the 
deposit  of  silt  In  the  ditch,  subjects  Its  banks 
to  greater  danger  of  overflow  and  of  break- 
age and  naturally  augments  the  amount  of 
seepage  on  the  lauds  of  appellants.  It  is 
not  a  question  of  whether  the  added  servi- 
tude may  in  any  wise  prove  benefldal  to  the 
appellants. 

The  appellants  contend  that  the  court 
erred  In  finding  and  decreeing  that  the  ap- 
pellants are  the  owners  of  one-half  of  the 
waters  of  Wolf  creek  flowing  through  the 
Hess  ditch  after  allowance  made  for  the  full 
carrying  capacity  of  Wolf  creek  waters  In 
the  Shulenbarger  ditch.  The  evident  intent 
of  this  provision  of  the  decree  was  to  com- 
pel the  appellants  to  carry  as  much  as  pos- 
sible of  the  Wolf  creek  water  to  which  they 
were  entitled  through  one  ditch,  so  as  to 
leave  greater  capacity  in  the  Hess  ditch  for 
the  deposit  of  the  Methow  river  waters. 
There  Is  no  warrant  in  the  evidence  nor  in 
the  law  for  such  decree.  A  certain  quantity 
ot  water  had  been  appropriated  from  Wolf 
creek  and  diverted  through  two  separate 
ditches  over  the  land  of  appellants  for  the 
use  of  themselves  and  of  the  predecessors 
in  interest  of  the  respondent  Tbere  Is  no 
evidence  Justifying  a  change  in  the  place  and 
mode  ot  diversion,  except  that  it  would 
prove  convenient  for  tbe  respondent  because 
Its  private  ditch  deposited  the  waters  of 
Methow  river  In  the  Hess  ditch.  We  do  not 
deem  this  a  sufficient  reason  for  altering  the 
mode  of  diversion  emidoyed  by  the  appel- 
lants for  8  long  period  of  time. 

[4]  The  appellaPts  contend  that  the  al- 
lowance to  responda>t  of  9100  damages  tot 
tbe  use  of  water  flowing  in  tbe  ditches, 
which  was  due  to  respondent's  deposit  there- 
in of  Methow  river  vatH,  vbb  arroQeoua. 
Hie  appellants  were  charged  with  using  hau 


of  the  river  water  claimed  by  respondent 
from  July  18  to  August  2, 1915,  and  with  us- 
ing all  the  water  from  Wolf  cxedt  betweoi 
August  3  and  September  20,  1815.  The  evi- 
dence shows  that  by  the  act  of  respondent  the 
waters  of  Methow  river  were  commingled  In 
the  ditches  with  the  waters  of  Wolf  cre^ 
wltbout  the  placing  of  suitable  measnrlug 
devices.  Such  commingling  by  the  respcmd- 
ent,  even  If  its  rl^t  of  separate  ownership 
were  not  lost,  by  the  Introduction  of  the  wa- 
ter into  ditches  jointly  owned  by  the  appel- 
lants, would  forfeit  respondent's  right  to 
damages  for  the  use  of  the  water. 

[G]  In  regard  to  the  Wolf  creek  water  tbe 
evldoice  shows  that  It  was  all  used  by  the 
appellants  between  August  3  and  September 
20,  lOlS.  The  flow  was  not  very  large  at 
that  season,  and  in  compensation  the  re- 
spondent had  Its  river  water  flowiug  through 
appellants'  ditches.  The  evidence  of  result- 
ing loss  to  respondent  through  tbe  use  of 
all  the  Wolf  creek  water  by  appellants  is 
not  very  satisfactory  but,  as  the  evidence 
was  confiictlng  and  the  trial  court  was  bet- 
ter situated  to  judge  of  the  credibility  of 
the  witnesses,  we  are  not  disposed  to  disturb 
his  finding  that  the  respondent  was  damaged 
by  tbe  acts  of  appellants  in  the  sum  of  $100. 

The  decree  of  the  lower  court  will  be  re- 
versed In  so  far  as  It  grants  the  respondent 
the  right  to  fiow  its  Methow  river  waters 
through  the  ditches  on  the  land  of  appel- 
lants, and  In  so  far  as  It  requires  appellants 
to  conduct  as  much  as  possible  of  tbelr  share 
of  Wolf  creek  waters  through  the  Shulenbar- 
ger  ditch.  The  damages  and  costs  awarded 
by  the  trial  court  will  stand  as  adjudged. 
The  appellanta  will  recover  their  costs  in 
this  court 

ELLIS.  O.  J.,  and  PABKEB,  MAIN,  and 
WEBSTER,  JJ.,  concur. 


SMEI/rZEB  et  ux.  V.  WEBB  et  ax. 
(No.  14S22.) 

(Supreme  Court  of  Washington.   April  27, 
1918.) 

T^OLORD  AZtD  Tenant  «»201(11)— Tbsanct 
ntoM  Year  to  TEAB—noLDiifo  Ovn  Arm 
Expiration  of  Lease  —  UNuwroi,  Dx- 

TAINER. 

Under  Bern.  Code  1915,  |  813.  nroviding 
that  tenants  of  agricultural  lands  homing  over 
more  than  60  days  after  expiration  of  term  witii- 
out  demand  or  notice  to  quit  by  landlord  shall 
be  entitled  to  hold  for  another  year,  an  oral  no- 
tice before  tbe  termination  of  the  lease  is  auffi- 
cimt  to  support  an  action  for  unlawful  detainer. 

Department  1.  Appeal  from  Saperim 
Court,  Grant  County;  Sam  B.  HUl,  Judge. 

Actiw  by  Moses  Smeltxer  and  wife 
against  James  B.  Webb  and  wlf&  Jndf- 
meat  for  plaintiffs,  and  defendants  appeaL 
i  Affirmed. 


}For  othi 
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W.  B.  Southard,  of  WUson  Creek,  for  ap- 
pellants. S.  H.  Cutting,  of  Wilbur,  J.  D.  Mc- 
CaUum,  of  Davemiort.  and  N.  W.  Wasblng- 
ton,  of  Epbrata,  for  respondenta. 

PARK15EI,  J.  The  plaintiCFs  Smeltzer  and 
wife  commenced  this  action  to  recover  from 
the  d^endants  Webb  and  wife  the  possession 
of  a  farm  In  Grant  county,  which  the  defend- 
ants theretofore  held  under  a  lease  from  the 
grantors  of  the  plaintiffs.  The  action  was 
commenced  and  prosecuted  under  our  unlaw- 
ful detainer  statute.  Trial  in  the  superior 
court  for  Grant  county,  bitting  with  a  Jury, 
resulted  In  verdict  and  jui^ment  In  favor 
of  the  plaintiffs,  from  which  the  defendants 
have  appealed. 

The  farm  In  question,  constating  of  some 
600  acres  of  land  with  a  dwelling  and  other 
building  thereon,  was  on  January  12,  1914, 
leased  by  the  then  owners,  D.  U  Wood&-  and 
wife,  for  a  term  which  by  the  expr^  terms 
of  the  lea^B  expired  NoTember  1. 1915.  Some 
two  months  prior  to  the  date  at  the  explra* 
tlon  of  the  ai>eclfled  term  Woods  and  wife 
sidd  and  conveyed  the  farm  to  respondents^ 
who  thereupon,  as  claimed  by  them,  demand- 
ed of  aniellants  that  they  surrender  posses- 
sion of  the  farm  at  the  expiration  of  the 
spedfled  term.  This  was  not  a  formal  writ- 
ten noUoe  to  quit  such  as  is  required  by 
statute  to  be  served  upon  a  toiant  looking 
to  the  termination  of  a  lease  on  tenancy, 
bu^  as  claimed  by  respondents,  was  a  suffl- 
dent  demand  and  notice  to  prevent  appel- 
lants acquiring  the  right  to  occupy  the  farm 
for  another  year  under  the  terms  of  the 
lease,  should  they  remain  upon  the  farm  60 
days  after  the  expiration  of  the  term,  under 
section  813,  Rem.  Code,  which  reads: 

"In  an  cases  of  tenancy  upon  aKricuIturol 
lands,  where  the  tenant  hns  held  over  and  re- 
tained posBesaion  for  more  than  sixty  days  aft- 
er the  expiration  of  bis  term,  without  any  de- 
mand or  notice  to  quit  by  his  landlord  or  the 
successor  in  estate  of  his  landlord,  ifany  there 
Tshall]  be,  he  shall  be  deemed  to  be  holding  by 
penoission  of  hia  landlord  or  the  snccesaor  in 
estate  of  bis  landlord,  if  any  there  be,  and  shall 
be  entitled  to  hold  under  the  terms  of  the  lease 
for  another  full  year,  and  shall  not  be  ffuilty  of 
an  onlawfal  detuner  dnrine  said  year,  and  such 
boldinfi  over  for  the  period  aforesaid  shall  be 
taken  and  constraed  aa  a  consent  on  the  part  of 
a  tenant  to  hold  for  another  year." 

The  only  evidence  of  this  demand  and  no- 
tice, Introduced  upon  the  trial,  was  oral  tes- 
timony of  conversation  had  between  Smelt- 
zer  and  Webb,  and  of  work  done  by  Smelt- 
zer  and  his  three  sons  upon  the  farm,  which 
amounted  to  taking  possession  of  a  large 
part  of  the  land  in  October  and  November, 
1915,  by  consent  of  appellants,  from  which 
testimony  the  Jury  found  In  effect  that  the 
dmand  and  notice  was  made  and  given  as 
claimed  by  respondoits.  Appellants,  how- 
eTOr,  continued  to  occupy  the  dwelling  and 
use  a  portion  of  the  land  for  more  than  00 
days  after  the  expiration  of  the  ^wdfled 
term  of  the  leas^  and  thereafter  respondents 


commenced  this  action  to  recover  possession 
of  the  whole  of  the  premises. 

The  principal  contention  here  made  in  ap- 
pellants' behalf  is  that  the  trial  court  erred 
in  admitting  testimony  of  the  making  of  the 
oral  demand  for  possession  of  the  farm 
shortly  prior  to  the  expiration  of  the  speci- 
Oed  term  of  ttie  lease.  The  argument  is.  In 
substance,  that  an  oral  demand  or  notice 
in  such  cases  does  not  satisfy  the  require- 
ments of  section  813  above  quoted,  but  that 
such  demand  and  notice  must  be  in  writing 
attended  by  all  the  formalities  as  to  contents 
and  service  as  notices  to  quit  looking  to  the 
termination  of  tenandes  which  may  become 
forfdted  or  whldi  do  not  have  a  tqpedfled 
fixed  ending.  It  seems  to  ua  this  contrition 
is  effectually  answered  by  oor  dedslon  in 
Mounts  V.  Goranson,  20  Wash.  261,  60  Pac. 
740.  In  that  case  it  is  true  the  notice  ii'aa 
In  writing,  hot  it  was  not  pretended  that  It 
was  audi  formal  notice  dtber  as  to  contents 
or  service  as  la  required  In  other  unlawful 
detainer  cases.  That  action  like  this  was 
commenced  after  the  tenant  had  retained  pos- 
sesion more  than  00  days  following  the 
termination  of  the  lease  term,  that  Is 
more  than  00  days  following  the  termi- 
nation of  the  term  as  It  had  been  extend- 
ed from  year  to  year  by  consent,  the  final 
termination  date  being  Bfay  6,  1807.  After 
quoting  the  section  of  our  statute  de- 
fining unlawful  detainer  and  section  813, 
Rem.  Code^  which  sections  were  then  sec- 
tions 5527  and  5528,  Bal.  Code,  Judge  Mount, 
speaking  for  the  court,  said: 

"It  Is  dear  from  the  first  section  quoted  that 
the  defendants  were  unlawful  detainers  for  the 
period  of  sixty  days  after  May  6.  1897,  and  no 
notice  or  demand  to  quit  was  necessary.  Under 
the  next  section  quoted,  when  defendants  held 
for  more  than  sixty  days  without  demand  or  no- 
tice to  quit,  they  were  then  entitled  to  hold  for 
another  year.  We  are  of  the  opinion  that  this 
same  condition  arose  at  the  expiration  of  the 
next  year.  Defendants  were  again  unlawful 
detainers  for  sixty  days,  and  so  for  each  year 
they  were  permitted  to  occupy  the  premises  un- 
der the  lease ;  and  an  oral  or  written  demand 
for  the  premises  within  sixty  days  after  the  ex- 
piration of  any  year,  or  any  notice  prior  to  the 
end  of  the  year  that  the  lease  would  be  terail- 
nated,  was  sufficient  to  authorize  the  bringing 
of  the  action.  The  notice  required  by  the  stat- 
ute to  be  served,  wherein  the  time  and  manner 
of  service  muRt  be  stated  in  the  complnint,  an 
was  held  by  this  court  in  Lowman  v.  West.  8 
Wash.  365  (36  Pac.  253),  is  a  notice  which  ter- 
minates the  lease  before  the  limitation  of  time 
on  account  of  some  condition  broken ;  but  such 
Is  not  the  case  here." 

This  is  not  a  case  of  giving  statutory  no- 
tice to  quit  looking  to  the  terminntion  of  a 
t^ancy,  but  it  Is  a  case  of  preventing  the 
commencement  of  a  new  tenancy,  or  rather 
of  preventing  the  renewal  by  consent  of  a 
tenancy  which  by  express  terms  of  the  con- 
tract creating  It  exi^red  on  a  specified  date. 
We  condnde  that  the  trial  court  did  not  en 
in  admitting  tefltimtmy  of  the  making  of  the 
oral  demand  for  possession  by  respondents. 
Soma  other  oonteatlons  are  made  In  app^ 
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lasts'  behalf,  but  we  think  th^  are  so  cleaiv 
ly  untenable  as  to  not  call  for  discussion  here. 
The  juagment  is  affirmed. 

ELLIS,  G.  J.,  and  FCLLEBTON,  WEB- 
STER, and  MAIN,  JJ.,  concur. 


STATE  ex  rel.  TARO  t.  CITY  OF  EVEBE^ 

et  aL    (No.  14514.) 
(Supreme     Court    of     Waghington.  April 
27, 1918.) 

1.  MANOAUUS  ^23(1)— RlOItTTOBSUEDT— 
iNTEBEffT  IN  SUBJECT-MaTTEB. 

A  city  fireman  under  civil  service,  by  rea- 
son of  his  indirect  interest  in  the  establiBbmeot 
of  a  double  platoon  system  whereby  hia  hours 
would  be  shortened,  may  maintain  mandamus  to 
compel  the  inau^ratioD  of  such  system  voted 
for  by  the  citizens  and  refused  by  the  council 
on  .the  ground  of  lack  of  funds. 

2.  Municipal   Cobpobationb  «=>S64(1)  — 
ViRR  PaoTECTioN— Indebted KE88. 

The  maintenance  of  as  efficient  fire  de- 
partment by  a  city  is  an  essential  of  the  gov- 
ernment for  which  the  city  may  incur  indebted- 
ness in  excess  of  the  authoriied  indebtedness, 
since  the  constitutional  limitation  does  not  ap- 
ply to  obligationa  made  mandatory  by  the  Con- 
stitution or  essential  to  government. 

3.  Mandamits  «=3>172  —  FiBE  Pbotkctiow  — 
DouHi-E  Platoon  System. 

While  the  court  may  inquire  whether  it  is 
essential  to  maintain  a  fire  department,  it  will 
not  ordinarily  inquire  whether  the  doable  pla- 
toon system  is  essential,  and  the  voters  having 
adopted  such  system,  there  being  nothing  un- 
reasonable on  the  face  thereof,  the  court  will 
require  the  council  to  put  it  in  force. 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Balph  O.  Bell, 
Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Edward  Taro,  against  the  City  of  Everett 
and  others.  From  an  order  granting  peremp- 
tory writ,  the  dty  appeals.  Affirmed. 

Wm.  A.  Johnson,  of  Everett,  for  appellant 
Sherwood  &  Mansfield,  of  Everett,  for  re- 
spondent 

FULLERTON,  J.  This  is  an  appeal  from 
an  order  of  the  saperlor  court  of  Snohomish 
county,  granting  a  peremptory  writ  of  man- 
damus against  the  city  coundl  of  the  city  of 
Everett  compelling  that  body  to  put  In  force 
an  ordinance  of  the  city.  The  cause  was 
before  the  trial  court,  and  Is  before  us,  upon 
the  allegations  of  the  petition  for  the  writ  and 
the  allegations  of  the  answer  thereto;  the 
trial  court  having  sustained  a  general  demur- 
rer to  the  answer  and  the  answering  defend- 
ants having  elected  to  stand  thereon. 

The  record  discloses  that  the  dty  of  Ever- 
ett is  a  city  of  the  first  class,  operating  under 
a  freeholders'  charter  duly  adopted  by  its 
electors.  The  charter  creates  a  commission 
form  of  government  Three  commissioners 
are  provided  for — a  commissioner  of  public 
works,  a  commissioner  of  safety,  and  a  com- 
missioner of  finance— who  together  comprise 
the  city  council,  and  who.  In  addition  to  hav- 


Ing  leglslatiTe  tunctloiis,  are  charged  with 
the  execodve  administration  of  the  dty's 
affairs.  The  diarter  also  provides  for  the 
method  of  l^rislatttm  known  as  the  InitlatlTe. 
This  method.  In  so  &r  as  it  la  material  here 
to  inquire,  authorizes  the  submission  to  the 
dty  couDdl  of  proposed  legislation  In  the 
form  of  ordinances  by  a  definite  number  ot 
the  qualified  electors  of  the  dty,  which  the 
coundl  may  either  pass  without  alteration 
under  Its  legislative  powers  or  submit  to  ttie 
electors  of  the  dty  at  a  general  or  spedal 
election,  when.  If  an  affirmative  vote  is  in  Its 
favor,  it  thweby  becomes  a  part  of  the  dty's 
laws. 

Pursuant  to  the  foregoing  provisions  of  the 
dty  charter,  a  proposed  ordinance  was  duly 
submitted  to  the  couucil  relating  to  the  dty'a 
fire  department.  The  department  then  con- 
sisted of  one  chief,  one  assistant  chief,  four 
captains,  four  lieutenants,  one  engineer,  one 
assistant  engineer,  six  auto  drivers,  seven 
plpemen,  and  one  master  mechanic,  organized 
as  a  single  platoon;  the  members  remaining 
constantly  on  duty  save  for  stated  limited 
intervals.  The  proposed  ordinance  increased 
the  number  of  plpemen  from  seven  to  sixteen 
and  divided  the  department  Into  two  platoons, 
one  for  day  and  one  for  night  service,  tlms 
redudng  the  number  of  hours  of  continuous 
service  required  of  the  Individual  employes. 
The  ordinance  was  later  submitted  to  the 
electors  for  adoption,  and  was  by  them  adopt- 
ed by  the  required  majority  on  November  7, 
1016,  going  Into  effect  on  Jonuary  I.  1017. 

It  further  appears  that  the  dty  council 
and  the  members  thereof  having  the  duty  so 
to  do  refused  to  increase  the  number  of  the 
members  of  the  department  as  required  by 
the  ordinance,  and  refused  otherwise  to  carry 
out  its  provisions.  As  a  reason  for  co  refusing 
they  set  up  In  substance  that  before  the 
adoption  of  the  ordinance  the  dty  council 
had  made  Its  estimates  and  its  tax  levy  to 
meet  the  expenses  of  the  dty  government  for 
the  year  1017;  that  In  this  estimate  and 
levy  It  had  provided  for  the  fire  department 
the  sum  of  f3A,147,  and  for  a  contingent  fund 
tlie  sum  of  $1,000,  all  of  which  was  not  more 
than  sufficient  to  maintain  the  department  as 
it  then  existed ;  that  to  increa8e  the  depart* 
ment  as  required  by  the  ordinance  would 
cost  approximately  $10,000,  and  that  they 
had  no  means  of  providing  for  this  additional 
expense;  that  the  city  was  then  indebted  In  a 
sum  exceeding  its  coustltutional  limitation, 
and  could  not  legally  incur  a  further  indebt- 
edness ;  and  that  for  these  reasons  the  obli- 
gation necessary  to  be  Incurred  to  carry  out 
the  provisions  of  the  ordinance  would  in 
their  Judgment  be  Illegal. 

LI]  Certain  preliminary  objections  were 
made  to  Uie  proceedings  prior  to  answering 
by  the  appellants,  al!  of  which  were  waived 
In  this  court  save  the  objection  to  the  re- 
lator's capadty  to  maintain  the  proceeding. 
In  his  petition  the  relator  averred  that  he 
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ma  a  member  and  emplt^A  of  the  Are  depart- 
ment of  the  city  of  Everett,  and  brought  the 
proceeding  on  behalf  of  hlms^f  and  on  behalf 
of  tbe  other  membem  and  employes  of  such 
departmmt.   The  truth  <^  the  allegation  Is 
not  disputed,  but  attention  is  called  to  the 
fart  that  the  relator  does  not  allege  that  he 
Is  a  dt^ten  and  taxpayer  of  the  city  of 
Ereiett,  and  it  is  argued  that  a  mere  employe 
of  the  city  has  no  capacity  as  sudb  to  invoke 
tlic  remedy  <^  mandamus  against  the  officers 
of  the  dty  to  enforce  a  public  duty,  however 
mocb  he  may  be  benefited  individually 
therein ;  that  h6  remedy,  If  any  he  has,  for 
tbe  wrongs  suffered  by  him  individually.  Is  a 
prirate  action,  not  the  extraordinary  remedy 
of  mandamus.    But  however  forceful  this 
obJectlMi  might  be  as  ai^lled  to  proceedings 
UDder  the  writ  as  anciently  administered,  this 
court  has  held  that  it  is  without  aw>Ucation 
to  the  statutory  writ  of  mandamus ;  that  the 
writ  of  mandamus  under  the  Code  Is  not  a  | 
prerogative  writ  Issuable  at  the  pleasure  of  | 
tbe  state  iii  aid  of  a  private  Individual,  but  a  I 
civil  procedure  under  the  Code,  and  that  any  | 
person  who  has  a  cause  for  Its  invocation  j 
has  the  same  right  to  sue  out  the  writ  as  he ; 
be  bns  to  commence  a  civil  action  to  redress  [ 
a  private  wrong.   State  ex  rel.  Race  v.  Cran-| 
ney,  30  Wash.  594.  71  Pac.  50;  State  ex  rel.  j 
Brown  v.  McQuade,  36  Wasii.  579,  79  Pac! 
'Ml;  State  ex  rel.  S.  T.  Co.  v.  Superior  Court, ! 
40  Wash.  463,  82  Pac.  878;  State  ex  rel.  Gll-j 
lette  V.  Clausen,  44  Wash.  437,  87  Pac.  498 ;  | 
Slate  ex  rel.  Wash.  Pav.  Co.  v.  Clausen,  90! 
Wash.  450, 156  Pac.  554,  L.  R.  A.  1917A,  436; 
•State  ex  rel.  Beach  t.  Olsen,  91  Wash.  56, 
157  Pac.  34. 

The  benefit  to  accrue  to  the  relator  by 
putting  In  force  Uie  provisions  of  the  ordi- 
nance are  indirect,  it  la  true.  But  it  is  a  sub- 
stantial benefit  nevertheless.  It  will  lessen 
his  hours  of  labor— the  number  of  hours  he 
is  required  to  remain  continuously  on  duty 
without  Intermission.  Nor  does  he  hold  his 
position  at  the  whim  or  caprice  of  the  ap- 
pdntlng  power  and  thus  be  subject  against 
his  will  to  be  deprived  of  the  benefits  of  the 
ordinance.  It  appears  in  the  record,  although 
not  directly  in  this  connection,  that  he  holds 
under  civil  aervloe  rules,  uid  Is  thus  Uable 
to  discharge  tmly  ft>r  cause  alleged  and  prov- 
en against  him. 

[21  On  the  merits  of  the  controversy,  the 
prhiclpal  contention  for  reversal  la  that  the 
writ  compels  the  doing  of  an  unlawful  act. 
It  is  not  asserted,  of  ooutse,  that  tbe  duty  to 
enforce  the  ]m»vlsions  of  an  <wdinance  duly 
and  legally  ooacted  is  dlscretltmary  with  the 
city  office ra.  On  the  contrary.  It  Is  conced- 
ed that  it  is  their  Imperative  duty  so  to  do 
if  the  means  lie  within  their  power.  Tlie 
obligation  is  denied  In  this  Instance  because 
beyond  the  officer's  powers.  The  reason  Is 
founded  on  the  auctions  of  the  answer  to 
tbe  effect  that  the  ordinance  could  not  be 
enforced  for  the  year  1917  without  the  ex- 
penditure of  ai^rozimately  $10,000;  that 
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the  dty  had  made  Its  appropriations  and  tax 
levies  for  that  year  without  taking  into  ac- 
count this  expense,  and  Is  therefore  wlttiout 
anttiorlty  to  provide  for  it  by  additional  lev- 
ies; that  tbe  dty  had  reached  the  debt  limit 
permitted  by  the  Constitution  and  statutes, 
and  could  not  legally  incur  an  additional  in- 
de]>tedne88;  and  that  for  want  of  means,  or 
power  to  procure  means,  the  enforcement  of 
the  ordinance  Is  an  ImposslbUlty. 

But  however. sound  this  reasoning  might 
be  when  applied  to  a  proper  state  of  facts, 
we  tliinfe  It  unsound  in  the  particular  In- 
stance because  unfounded  in  its  prlndpal 
assumption.  This  court  early  laid  down,  and 
has  since  consistently  adhwed  to,  the  rule 
that  the  limitation  on  Indebtedness  of  mu- 
nicipalities imposed  by  the  Constitution  was 
inapplicable  to  such  obligations  as  were  made 
mandatory  by  that  instrument  or  were  nec- 
essary to  maintain  the  existence  of  the  cor- 
poration. It  was  recognized  that  the  main- 
tenance of  dty  governments  was  essential 
to  the  health,  safety,  and  general  welfare 
of  the  people  of  the  city,  and  comeqneutly 
the  limitation  of  Indebtedness  imposed  could 
not  have  been  int«ided  to  be  so  far  exclusive 
as  to  necessitate  the  suspension  of  govern- 
ment. -Bauch  V.  Chapman,  16  Wash.  568,  48 
Pac  253,  36  U  R.  A.  407.  58  Am.  St.  Rep.  62 ; 
Dnryee  v.  Friars,  18  Wash.  S6.  SO  Pac.  583; 
Oladwln  V.  Ames,  30  Wash.  808,  71  Pac.  181); 
Pilling  V.  Everett,  67  Wash.  109,  120  Pac. 
873;  Patterson  v.  Edmonds,  72  Wash.  88, 
120  Pac.  896. 

That  an  efficient  fire  department  is  an  es- 
sential for  the  protection,  and  ther^ore  for 
tbe  existence,  of  a  munidpality  of  the  first 
class  does  not  need  argument  to  demonstrate. 
Indeed,  in  Gladwin  v.  Ames,  supra,  we  held 
that  fire  insurance  on  dty  buildings  was 
such  a  well-recogniKed  method  of  protection 
that  warrants  issued  to  cover  the  cost  of 
such  insurance  altiiough  in  excess  of  the 
dty's  legal  debt  limit,  were  valid.  For  a 
much  stronger  reason  are  warrants  valid 
Issued,  under  like  circumstances,  to  maintain 
a  department  for  the  extinRuishinent  of 
fires.  In  T/ynch  v.  North  Yaltima.  37  Wash. 
657,  80  Pac.  79,  12  L.  R  A.  (N.  S.)  261 ;  and 
in  Cunningham  v.  Seattle,  40  Wash.  59.  82 
Pac.  143,  4  L.  R.  A.  (N.  S.)  629,  we  held  the 
fire  department  of  municipalities  to  be  rov- 
ernmental  agencies  for  the  negligent  conduct 
of  which  by  the  employes  in  charge  a  mu- 
nicipality was  not  liable  In  damages:  a  hold- 
ing In  principle  that  they  were  necessary 
governmental  functions.  Without  pursuliifi 
the  inquiry  further  therefore,  we  conclude 
that  the  maintenance  of  a  fire  department  in 
the  city  of  Everett  Is  a  necessary  governmen- 
tal function  for  which  the  city  authorities 
may  Incur  an  indebtedness  without  violat- 
ing the  prohibition  of  the  Constitution  lim- 
iting the  Indebtedness  of  municipalities  to 
a  certain  percentage  of  the  value  of  their 
taxable  property.  It  follows  that  the  city 
authorities  could  support  the  department  by 
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creating  an  Indebtedness,  and  It  was  error 
oa  their  part  to  condnde  that  tlier  were 
without  power. 

[8]  It  l8  eontended  further,  however,  that, 
while  a  fire  department  may  be  a  necessity, 
a  double  platoon  syston  In  such  a  depart- 
ment may  not  be  a  necessity,  and  whether  It 
Is  so  or  not  Is  \rithln  the  province  of  the 
courts  to  Inquire:  But  the  rule  Is  hardly 
as  broad  as  the  contention  Implies-  While 
It  Is  within  the  province  of  the  court  to  In- 
quire whether  a  fire  department  Is  sudi  a 
necessity  as  to  authorize  the  Incurrence  of 
an  Indebtedness  for  Its  maintenance  beyond 
the  legal  limit,  it  will  not  ordinarily  inquire 
Into  the  character  of  the  d^rtment  the 
city  maintains.  This  Is  a  question  within 
the  discretion  of  the  dty  authorities,  whose 
decision  will  be  disturbed  only  where  there 
Is  a  manifest  abuse  of  discretion — an  abuse 
80  gross  that  It  cannot  be  said  that  reason- 
able mindfl  might  reasonably  differ  thereon. 
The  ftict  that  the  electors  of  the  dty  here 
In  question  have  concluded  that  a  fire  de- 
partment with  a  double  platoon  system  Is  a 
necessity  for  adequate  Are  protection  does 
not  carry  on  Its  face  any  presumption  of  un- 
reasonableness, and  nothing  Is  alleged  or 
shown  that  would  Indicate  that  It  is  unrea- 
sonable. 

Other  quesUons  are  touched  upon  In  the 
arguments,  but  the  condnsion  reached  oa 
the  questions  discussed  is  conclusive  of  the 
objections  ui^ed,  and  further  consldwatlon 
is  unnecessary. 

The  judgment  is  affirmed. 

ELMS,  O.  J.,  and  CHADWICK,  MOUNT, 
and  HOLCOMB,  JJ.,  concur. 
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1.  LnnTATioii  or  Actions  fr»55(4)— Statute 
or  LisirrATiONS— Seodction. 

The  general  rule  Is  that  the  statute  of  llm- 
Itationa,  in  case  of  Bedaction,  runs  from  the 
time  of  the  seduction  where  the  action  is  main- 
tained hy  the  woman  on  her  own  behalf. 

2.  Seduction  — Pbomisb  of  Marbiaqe. 

Where  seduction  is  alleited  to  have  been  com- 
mitted under  promise  of  marriage,  or  where  such 
promise  is  required  by  statute,  it  must  be  shown 
that  the  necessary  promise  existed  at  the  time 
of  the  seduction. 

3.  Seduction  «=>17— Absence  of  Pbomise  or 
Marriage. 

Thouph  a  formal  promise  of  marriage  is  not 
an  essential  fact  to  be  proved  under  the  laws 
of  Washington  to  sustain  a  charge  of  seduction, 
the  lack  of  such  a  promise,  considered  in  the 
light  of  all  the  testimony,  may  be  a  strong  and 
even  controlling  circumstance  in  a  dvil  action 
for  damages. 

4.  Seduction  «=s>5— Necmsitt  roa  Pbomibes. 

To  sustain  a  charge  of  seduction,  it  is  nec- 
essary to  show  that  the  woman's  consent  was 
obtained  by  promises,  which,  when  measured 


every  other  attending  circumstance,  made*  the 
struggle  unequal. 

5.  Seduction  *=>17— Pbesumption  of  Chas- 

TITT. 

There  ia  a  presumption  that  plaintiff  suing 
for  seduction  was  chaste,  but  such  presumption 
is  not  absolute,  and  ia  attended  by  a  presump- 
tion that  judgment  and  discretion  come  with 
age  and  experience,  and  that  a.  woman  so  for- 
tified will  hot  readily  yield. 

6.  Seduction  <fc»17— Deobee  of  Psoor— Aob 
or  Plaintiff. 

Where  it  appears  that  a  woman,  complain- 
ing of  seduction,  is  of  mature  years,  and  is  as 
worldly  wise  as  defendant,  the  law  will  hold  her 
to  a  stricter  degree  of  proof  than  a  younger 
woman  with  less  experience,  and  she  must  show 
more  than  an  illicit  relation. 

7.  Seduction  «=9l7— Pboiiise8— Sufficienct 
OF  Evidence. 

In  an  action  for  seduction  by  a  woman  of 
mature  years^  evidence  held  to  show  that  plain- 
tiff did  not  yield  because  of  any  promise  reason- 
ably calculated  to  mislead  a  chaste  woman. 

8.  Limitation  of  Actions  4s955(1)— Statute 
of  Ldiitations— Action  for  Toirr. 

An  action  for  tort  accrues  when  the  wrong 
is  committed. 

9.  Limitation  of  Actions  ^»55(4)— Statute 
or  Limitations  —  Seduction  —  Voluntabt 
Pbesuhption  of  Relation. 

Where  plaintiff,  after  seduction,  broke  off 
her  relations  with  defendant,  but  thereafter  re- 
turned to  him  voluntarily  and  under  no  new 
promise,  she  was  bound  to  bring  her  action 
within  three  years  after  her  voluntary  return. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Jdin  B.  Mltdidl. 

Judge. 

Action  by  Verna  Rockwell  against  J.  W. 
Day.  From  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions  to  enter  judgmrait  notwithstanding 
the  verdict. 

Voorhees  &  Canfleld,  of  Spokane,  for  ap- 
pellant. C.  E.  Ellis  and  Chas.  W.  OUleWle, 
both  of  Spokane,  for  respondeut. 

CHADWICK,  J.  tU  Plaintiff  brought  this 
action  to  recover  damages  for  seduction.  The 
jury  returaed  a  verdict  to  her  favor,  and  the 
defmdant  has  appealed.  The  asslgnmenta  of 
error  principally  relied  on  are  that  the  ac- 
tion la  barred  by  the  statute  of  limitations, 
and  that  the  facts  are  not  snffident  to  sus- 
tain the  verdict  and  Judgment  These  ques- 
tions were  preserved  throughout  the  trial  by 
appropriate  pleadings  and  motions.  Plaintiff 
alleges  that  the  seduction  occurred  on  or 
about  the  9tb  day  of  April,  1900,  and  that 
the  meretrldous  relations  th^  begun  con- 
tinued until  on  or  about  the  20th  day  of  De- 
cember, 1913.  This  action  was  begun  on  the 
5th  day  of  December,  1916.  It  Is  the  conten- 
tion of  d^endant  that  the  statute  began  to 
run  on  the  9th  day  of  April,  1909,  and  that 
an  action  would  be  barred  on  the  9th  day  of 
April,  1912.  He  dtes  Rem.  Code,  f  159, 
which  makes  no  exemption  in  favor  of  this 
class  of  actions,  and  the  following  cases: 
Wllhoit  V.  Hancock,  6  Bush  (Ky.)  667 ;  Duu- 


S^thragf  anTexSen^ce'of'  the"^p"artiesr"a'^d   lap  v-  Linton.  144  Pa.  335.  22  At!  819;  Duvi, 
>ror  oUwr  oasw  h«  same  topic  and  KKT-NUMBBR  In  aU  Ker-MwntierMl  Dlceeta  and  ladme* 
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T.  Boyett,  120  Ga.  649,  48  S.  E.  185,  66  I/.  R. 
A.  258.  102  Am.  St  Rep.  118,  1  Ann  Gas.  386. 
See,  also,  People  t.  Nelson,  153  N.  Y.  90,  46 
N.  a  1040.  60  Am.  St.  Bep.  fi02 ;  People  t. 
Clark,  33  Mich.  112. 

Plaintiff  insists  that  the  better  rule  Is 
that  the  statute  does  not  b^in  to  run  where 
Improper  relations  are  begun  under  a  prom- 
ise of  marriage  so  long  as  the  relations  are 
continued  or  until  the  last  act  of  intercourse ; 
that  all  the  acts  of  Intercourse  are  one  trans- 
action ;  and  that  a  continued  promise  of 
marriage  Is  Implied  from  time  to  time.  She 
relies  on  Davis  v.  Young,  90  Tenn.  303,  16 
S.  W.  473,  and  on  Ferguson  v.  Moore,  98 
Tenn.  342,  39  S.  W.  341 ;  Gander  t.  Tlbblts, 
153  Ind.  691,  55  N.  E.  766;  Breiner  v.  Nu- 
gent, 136  Iowa,  322,  111  N.  W.  446;  Baird 
V.  Boehner,  77  Iowa,  622,  42  N.  W.  454 ;  Peo- 
ple V.  MlUspaugh,  11  Mich.  278.  The  general 
rule,  as  most  text-writers  agree.  Is  that  the 
statute  begins  to  run  from  the  time  of  the 
seduction  where  the  action  is  maintained  by 
the  woman  on  her  own  behalf.  Wood  on 
Limitations  (2d  Ed.)  S  186;  Burdlcic,  Law  of 
Torts,  f  273  ;  85  Cyc.  1308 ;  25  Am.  &  Eng. 
Encyc.  p.  224.  But  whether  we  call  the  one 
or  the  other  the  general  or  the  better  rule, 
it  must  be  admitted  that  there  is  a  very 
marlced  oonfllct  of  authority.  We  could 
base  our  opinion  on  eltiier  rule  and  sustain 
it  by  sound  reason,  for  u  the  one  rule  pro- 
tects the  artless  and  confiding  ftenale,  the 
other  protects  the  man  from  the  artful  pre- 
tensions of  women  who  may  pretend  to  hare 
been  seduced  In  ordAT  to  obtain  a  pecuniary 
compensatton,  or  to  hide  a  slume  revealed 
by  a  Bubsequrait  pregnancy,  and  vho  may 
fortt^  their  pretensions  by  a  showing  of  con- 
tinoed  Illicit  cohabitation  as  a  drcumstance 
to  sustain  the  charge  of  seduction  under  a 
promise  of  marriage  or  by  arts,  persuasions, 
or  promises. 

There  is  an  equity  In  cases  of  this  char- 
acter, it  Is  noted  by  Mr.  Cooley  in  Watson  v. 
Watson,  63  Mich.  168,  18  N.  W.  605,  51  Am. 
Rep.  111.  In  many  of  the  cases  it  is  con- 
fessed without  notice.  This  court  In  the  case 
'of  State  V.  Carter,  8  Wash.  272,  36  Pac.  29, 
upheld  a  seemingly  Improbable  and  untruth- 
ful statement  of  her  case  by  the  prosecutrix 
because  of  her  "tender  age."  But  If  there 
be  no  equity,  a  case  of  seduction  brought  by 
a  woman  of  mature  years  calls  for  cautious 
Inquiry,  holding  fast  to  the  law's  first  aid — 
common  sense. 

The  facts  in  many  of  the  cases  seem  to 
have  called  for  the  rule  that  would  allow  or 
defeat  the  action  according  to  the  Justice  of 
the  particular  case.  Our  thought  may  be  il- 
lustrated by  reference  to  Franklin  v.  McCor- 
kle,  16  Lea  (Tenn.)  609,  1  S.  W.  250,  57 
Am.  Rep.  244,  opinion  on  rehearing,  later 
overruled  in  Davis  v.  Young,  90  Tenn.  303, 
16  S.  W.  473.  In  the  one  case  the  justice  of 
the  case  was  with  the  defendant ;  in  the  oth- 
er the  justice  of  the  case  was  with  the  plain- 


tiff. It  was  so  In  the  state  of  Indiana,  where. 
In  an  earlier  case,  the  court  held  that  the 
statute  began  to  run  from  the  first  act  of  se- 
duction. In  a  later  case  where  it  was  clear 
that  the  woman  had  been  made  the  victim 
of  the  man,  the  rule  was  held  otherwise. 
Gunder  v.  Tibblts.  163  Ind.  591,  55  N.  E. 
762.  We  therefore  at  this  time  hesitate  to 
lay  down  any  rule  that  would  be  a  guide  for 
all  cases,  nor  Is  it  necessary,  aa  we  view  the 
facts  in  this  case. 

[2]  Plaintiff  alleges  In  her  complaint,  and 
counsel  sought  diligently  to  prove  at  the 
trial,  that  she  had  been  seduced  under  a 
promise  of  marriage,  and  that  the  relations 
of  the  parties  had  been  continued  under  that 
promise.  We  have  studied  the  facts  diligent- 
ly, and  are  convinced  that  if  the  case  can- 
not be  sustained  upon  a  promise  of  marriage, 
it  cannot  be  sustained  at  all,  for  the  "solid- 
tatlon,  persuasion,  and  promises"  of  defend- 
ant do  not,  considering  the  age  of  the  plain- 
tiff end  her  understanding,  make  out  a  case 
for  seduction.   Moreover,  the  rule  Is: 

"Where  the  seduction  ia  alleged  to  have  been 
committed  under  a  promise  of  marriage,  or 
where  such  a  promige  is  required  by  statutCj  it 
must  be  shown  that  the  necessary  promise  exist- 
ed at  the  time  of  the  •eduction,'*  etc  25  A.  * 
E.  Enc.  Law,  239. 

Plaintiff  was  49  or  60  years  of  age  at  the 
time  of  the  trial,  1917.  She  says  the  seduc- 
tion occurred  in  April,  1909,  so  her  age  then 
was  about  42.  She  was  married  In  the  year 
1886;  her  husband  died  in  1907.  She  has 
two  grown  daughters;  one  of  the  age  of 
nearly  30  years,  and  the  other  IS  months 
younger.  Plaintiff  knew  defendant  before 
her  husband  died.  They  came  together  there- 
after in  a  business  or  social  way.  Their  as- 
sociation gradually  grew  more  friendly,  and 
their  relations  more  intimate.  Defendant 
called  frequently  at  plaintiff's  rooms  at  the 
several  hotels  and  lodging  liouses  in  which 
she  resided.  In  the  fall  of  1908  she  became 
HI  and  went  to  a  hospital.  Defendant  called 
on  her  there;  he  paid  her  bill,  and  finally 
at  her  request  removed  her  to  the. home  of 
her  niece.  From  the  first  early  days  of  the 
friendship  and  association  of  these  people 
defendant  constantly  and  persistently  impor- 
tuned plaintiff  to  submit  to  sexual  Inter- 
course. According  to  the  story  of  the  plain- 
tiff, and  we  are  following  her  testimony  as 
closely  as  we  can,  he  let  no  opportunity  pass 
when  they  were  alone  to  "love  her  up  In  most 
every  way  a  man  can  a  woman" ;  to  Idss, 
caress,  fondle,  and  pet  her,  and  at  least  on 
one  occasion,  as  she  says,  he  tried  every  way 
he  could  to  "get  his  hand  up  under  my 
clothes."  The  positions  of  the  parties  in  this 
battle  were  so  clearly  defined,  and  if  plain- 
tiff was  possessed  of  the  understanding  of 
the  ordinary  human  being  and  the  natural 
modesty  of  womankind,  she  must  have  un- 
derstood that  defendant  had  no  honorable  in- 
tention or  hlghminded  purpose  to  love  and 
cherish  her.  He  was  resolute  in  his  pnrpose 
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to  conjugate  with  ber,  and  she  was  willing 
to  be  fondled,  caressed,  and  "loved  up"  by 
ft  man  who  brought  no  appeal  other  than  to 
the  brutish  Instincts  of  the  object  of  his 
lascivious  desire.  Knowing  this  situation, 
the  attitude  of  defendant,  and  the  possible 
consequence  of  further  association,  plaintiff, 
after  some  slight  disagreement  with  her 
niece,  and  at  the  suggestion  of  defendant, 
went  to  work  for  him  In  his  office.  Defend- 
ant secured  a  room  for  her  In  a  hotel  or 
rooming  house  known  as  the  Minnesota 
lilock.  She  stayed  In  the  office  during  the 
day;  defendant  was  a  frequent  caller  by 
nlglit.  Their  association  was  constant,  and 
defendant  was  Insistent  when  they  were 
alone.  He  was  always  fondlhig  and  caress- 
ing her.  The  inference  from  her  testimony 
Is  that  defendant's  sexual  desire  was  the 
outstanding  topic  of  conversation.  There 
was  no  formal  promise  of  marriage,  or  art- 
ful persuasion  that  a  woman  over  40  years 
of  age  and  the  mother  of  grown  children 
could  urge  as  a  seductive  influence.  She  had 
exacted  no  promise  of  marriage,  and  defend- 
ant had  made  none.   Her  story  is: 

"He  would  corae  to  the  office  every  few  min- 
utes or  every  short  time  from  the  shop,  and 
come  in  there,  and  he  would  make  love  to  me, 
and  caress  me  in  every  way  that  a  man  could 
to  a  woman  to  show  his  affection  for  her ;  and 
he  said  he  cared  more  for  me  than  anjr  woman 
be  bad  ever  met.  lie  kissed  me  there  in  the  of- 
fice many  a  time,  and  he  has  made  reference  to 
sexual  intercourse  there.  He  used  to  try  to 
Ret  me—be  had  his  room  in  the  back  part  of 
the  office,  and  he  used  to  try  to  get  me  to  ko  in 
there  in  his  room  and  his  bed  with  him.  That 
occurred  very  many  times,  and  at  those  times 
be  promised  me  that  he  would  care  for  me,  and 
wo  would  be  friends,  and  after  a  while  when 
we  jtot  better  acquainted,  he  says — that  was  the 
hegioning  of  our  acquaintance,  the  first  year — 
he  said,  'after  we  get  better  acquainted,'  and 
■o  on,  be  says,  *we  will  have  a  bappy  home.' " 

Plaintiff  went  to  Seattle  Just  before  Christ- 
mas, 1908.  At  that  time  the  virtue  of  plain- 
tiff was  triumphant;  the  vice  of  defendant 
had  been  baffied.  Plaintiff  returned  to  Spo- 
kane about  the  20th  of  January.  She  took 
a  room  at  a  hotel ;  the  next  day  she  tele- 
phoned defendant.  She  threw  out  a  skir- 
mish line.  Defendant  cbided  ber  because  she 
had  not  called  him  as  soon  as  she  had  ar- 
rived, saying: 

"I  fiuppose  you  had  some  other  man  at  your 
room  Saturday  night,  and  you  didn't  want  me 
to  know  you  were  there." 

Plaintiff  was  not  repelled  by  this  burning 
insult  to  chastity.  The  next  day  she  went  to 
defendant's  office.  lie  caressed  her,  drew 
ber  down  upon  his  lap,  and  said: 

"You  are  in  trouble  and  have  got  to  tell  me 
what  it  is." 

She  then  told  defendant  she  was  In  trou- 
ble concerning  a  piece  of  property.  Defend- 
ant procured  counsel  for  ber;  she  went  to 
his  office  right  along,  because,  as  she  says, 
be  was  assisting  her  in  the  litlgatlwi  over 
ber  property.  During  this  time  the  enemy 
vas  busy.  The  drive  was  on. 


"He  made  advances  In  regard  to  sexual  inter- 
course. He  always  tried  to  get  me  to  submit 
to  him  from  the  beginning.  I  d«Hi't  know  as 
anything  occurred  ia.  relation  to  his  promises  to 

marry  me." 

Plaintiff  describes  the  persuasions  and 
promises  made  before  she  went  to  his  office 

to  work: 

"He  was  very  aGFectionate."  When  sick,  "he 
showed  great  affection  and  sympathy."  "He 
treated  me  kindly."  "I  can  rememm>r  more 
what  be  done  than  wliat  he  said."  "He  made 
love  to  me."  "He  caressed  me."  "He  sat  down 
on  the  bed  and  lovecl  me  up."  "I  don't  know 
that  I  can  particularly  state  the  words  that  he 
said."  "He  kissed."  "He  petted  me."  "He 
made  love  to  me  every  way  be  could  that  might, 
and  tried  to  persuade  me  tx>  lay  down  on  the 
lounge  with  him  there." 

"Q.  And  did  he  state  anything  about  mar^ 
riage?  (Objected  to  as  leading.)  Q.  Well,  just 
state  what  was  said  then.  A.  He  said  that  if  I 
would  submit  to  him  he  would  care  for  roe,  and 
that  I  was  not  able  to  work;  I  was  sick,  and  I 
didn't  have  the  means  to  take  care  of  myself, 
and  he  would  see  that  I  was  taken  care  of,  and 
he  would  do  all  he  possibly  could  for  me,** 

After  going  to  the  office: 

"He  made  love  to  me,  and  caressed  me  in  ev- 
ery way  that  a  man  could  to  a  woman."  "He 
said  he  cared  for  me  more  than  any  woman  he 
ever  met."  "He  kissed  me."  "He  tried  to  get 
me  *  *  *  to  go  into  his  room  and  bed  with 
him." 

"Q.  Make  any  promises?  A.  Well,  yes:  he 
proniised  me  that  he  would  care  for  me,  and  we 
would  be  friends,  and  after  while  when  we  got 
better  acquainted,  be  says— that  was  the  begin- 
ning of  our  acquaintance,  the  first  year— he 
said,  'after  we  get  better  acquaintnl,*  and  so  on 
he  says,  *we  will  have  a  happy  home.'  lie  calU 
ed  me  affectionate  names.  Q.  Did  he  make 
any  promises  at  that  time  in  r^ard  to  mar- 
riage *  {Objected  to.)  Q.  Just  state  what,  if 
anything,  occurred  in  that  respect  A.  Well, 
I  don't  know  as  anything  particular  occurred 
in  any  vvay  only  that  we  were  together  out  there 
most  of  the  time." 

Plaintiff  soys  she  submitted  ber  person  to 
tlie  embrace  of  defendant  on  the  9th  day  of 
April.  Her  version  of  ber  final  capitulation 
Is  quoted  from  the  unchallenged  abstract  (rf 
her  testimony: 

"The  way  that  occurred  is  this:  He  was  at 
my  room  every  evening ;  we  were  together  ev- 
ery •  •  •  evening  mostly,  and  he  cnme  up 
one  evening,  and  he  asked  me  if  I  would  get  sap- 
per for  biro,  if  be  would  go  down  and  get  some 
— I  believe  it  was  oysters  and  crackers  that  he 
asked  me  to  cook  that  night — we  would  eat  sup- 
per together  that  night,  and  I  said  I  would.  So 
we  were  together  that  evening  until  some  time 
late,  and  the  next  evening  be  was  up  there 
again;  the  second  eveninjr  he  was  up  there 
again.  And  I  don't  remember  right  now  wheth- 
er we  ate  our  dinner  together  that  evening  or 
not ;  but  the  third  evening  tiiat  he  was  up  there 
he  came  up  there,  and  we  bad  dinner,  and  then 
after  that  why  he  read  the  paper  while  I  was 
washing  the  dishes,  doing  mj[  work ;  and  after 
that  we  spent  the  evening  visiting  together  in 
the  usual  way  that  most  any  one  would,  until  It 
began  to  get  late ;  he  kept  insisting  on  that  be 
was  not  going  home ;  be  was  going  to  ro  to  bed : 
I  told  him  the  best  thing  be  could  do  was  to 
get  back  to  the  office ;  I  told  bim  my  character 
was  all  that  I  bad  left — after  tfant  was  gone  I 
had  nothing  left.  He  stayed  there  and  coaxed 
and  promised  that  I  was  not  able  to  work ;  tiiat 
he  would  take  care  of  me  and  we  wonld  hare  a 
home ;  that  I  would  have  plenty  if  I  would  take 
care  ot  him ;  that  X  wouldn't  have  to  work.  Be 
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said  that  he  would  care  for  me;  he  would  see 
that  I  ffould  have  a  home;  I  wouldn't  have  to 
work,  as  my  financial  affairs  were  limited  at 
that  time ;  my  health  was  poor.  He  stayed 
there:  I  guess  it  must  have  been  about  11 
o'clock  or  so ;  he  finally  promised  that  he  would 
never  throw  me  down ;  he  said  if  I  would  sub- 
mit to  him  he  would  stay  with  me  through  thick 
and  thin ;  he  fwid  he  would  never  throw  me 
down ;  he  would  throw  down  all  the  rest  of  the 
women  he  was  Koing  with,  which  he  said  was 
£ve  rixht  now  that  he  was  going  with  at  that 
time:  he  said  he  would  stay  by  me,  I  suppose 
my  conduct  towards  him  must  have  been  very 
affectionate.  There  was  discussion  about  mar- 
risKe  at  that  time.  The  subject  of  marriai^e 
had  not  come  up  very  frequently,  btit  it  did 
later  on.  About  the  9th  day  of  April  I  submit- 
ted to  sexual  intercourse  with  him.  I  don't 
know  that  the  snhject  of  marriage  was  discussed 
between  me  and  Mr.  Day  right  after  thia  cer- 
tain time,  but  later  on— It  was  very  soon  after- 
wnrds.  We  discussed  marrying  before  we  had 
BPTual  intercourse  the  first  time ;  the  first  eve- 
ning be  came  up  there  during  this,  the  third 
evening  that  we  had  the  intercourse.  Then  he 
made  me  promises  that  he  would  care  for  me, 
as  I  have  explained  before,  and  he  says,  'If  yon 
will  submit  to  me,*  he  says,  'we  wIU  never  aim 
to  part.'  'Well,'  I  says,  now,  as  I  explained  my 
character  was  all  Z  had,  he  said,  'That  will  not 
hurt  your  character  with  anybody;  I  will  take 
Tou  and  take  care  of  you  and  protect  you."  I 
mpt'  him  every  evening  after  that  because  he 
was  at  my  room.  After  that  one  certain  eve- 
ning, why^  they  waa  most  all  the  time  that  we 
had  intercourse  together  a  good  deal  of  the  time 
after  that.  His  demeanor  towards  me  was  just 
w  affectionate  as'  any  man  could  be.  He  did 
kiss  me.  I  met  him  often  after  we  had  this  in- 
tercourse.  We  lived  together." 

A  promise  to  "take  care"'  ot  a  woman  made 
under  some  circumstances  might  be  torture<i 
Into  a  promise  of  marriage,  bnt  a  woman  of 
mature  years  who  has  voluntarily  submit- 
ted herself  to  unrighteous  solicitation  for 
s«'veral  months,  and  who  knows  what  mar- 
riage is,  and  what  a  promise  of  marriage  Is, 
and  the  possible  consequences  of  lUicH:  cohab- 
Untlon,  and  what  It  means  to  be  "taken  care 
of  after  illicit  cohabitation,  who  coiues  re- 
Ij'lng  upon  such  a  promise  should  be  held 
to  proof  more  positive  than  mere  Inference. 
On  the  10th  day  of  April,  1908,  the  defendant 
moved  Into  the  rooms  of  plaintiff,  and  the 
parties  iimnedlately  set  up  housekeeping. 
After  a  time  they  moved  to  the  Kansas 
House,  and  then  back  to  the  Minnesota 
House;  afterwards  the  parties  went  to  live 
In  a  house  owned  and  maintained  by  defend- 
ant on  Mallon  avenue,  and  thereafter  lived 
at  a  place  owned  by  plaintiff  at  Rosa  Park, 
and  thereafter  at  a  place  out  on  College 
street,  and  again  at  the  Mallon  avenue 
house.  Th^  so  far  maintained  the  ordinary 
domestic  routine  that  they  sometimes  quar- 
reled, and  finally  their  relations  were  entlre- 
1.V  broken  off.  When  this  occurred  plaintiff 
was  pregnant 

[S]  While  a  formal  promise  of  marrlag^> 
Is  not  an  essential  fact  to  be  proved  under 
the  laws  of  this  state  to  sustain  a  charge  of 
seduction,  the  lack  of  such  a  promise,  when 
considered  In  the  light  of  all  the  testimony, 
may  be  a  strong  and  even  controlling  clr- 
camstance  in  ft  dvU  action  for  damages.  For 


eight  months  j)rIop  to  the  alleged  seduction 
plaintiff  knew  of  the  attitude  and  purpose 
of  defendant,  and  if  marriage  was  talked 
about,  as  she  says  It  was,  it  was  not  suggest- 
ed In  a  way  that  would  overcome  the  nat- 
ural modesty  and  virtuous  instincts  of  a  wo- 
man of  chaste  character.  She  does  not  any- 
where say  that  she  invited  defendant  to  ful- 
fill the  promise  prior  to  the  time  of  the  ae- 
diiction  or  at  all. 

"It  Is  a  little  remarkable.  If  the  girl  relied 
upon  a  promise  of  marriage,  that  after  she 
found  herself  pregnant  she  should  never  have 
demanded  or  even  asked  marriage."  People  v. 
Millspaugh,  11  Mich.  278. 

There  was  no  Impediment  to  marriage, 
either  physical,  moral,  or  legal;  a  license 
could  have  been  obtained  and  the  ceremony 
performed  at  any  time  during  the  months 
between  Ai^st,  1908,  and  April,  1B09,  or 
within  any  time  during  the  fonr  yeara  and 
nine  months  foHowlug.  The  andltor'a  office 
was  only  a  few  blodcs  distant,  and  there  were 
parsons  In  plenty.  Plaintiff  knew  the  law, 
and  could  have  protected  her  diastlty  by  the 
very  ^mple  eicpedlait  of  making  the  surren- 
der of  her  favors  lega).  This  Is  not  a  case  of 
a  young  woman  suffering  under  an  Impedi- 
ment of  minority,  or  the  nonconsent  of  par- 
ents, nor  Is  it  one  where  the  woman  has  been 
carried  away  hy  the  torrential  flow  ot  the 
hot  Mood  of  youth.  The  undoing  of  plaintiff 
by  her  own  account,  as  we  have  seen,  waa  de- 
liberate and  formal.  This  was  no  secret  liai- 
son. The  lives  of  the  two  ran  on  in  content- 
ment They  lived  together  openly.  Defend- 
ant provided  the  home,  and  fed  and  clothed 
plaintiff,  and  she  performed  the  usual  duties 
of  the  housewife.  They  were  affectionate  one 
with  the  other.  The  world  will  ask,  and  why 
not  the  law,  why,  If  there  was  a  promise  of 
marriage,  it  was  not  carried  out,  or  at  least 
a  demand  that  It  be  performed? 

[4-8]  Proof  of  intercourse  is  not  In  itself 
sufficient  to  sustain  a  charge  of  seduction. 
It  Is  necessary  to  go  further  and  show  that 
the  consent  of  the  female  was  obtained  by 
promises  which,  when  measured  by  the  age 
and  experience  of  the  parties  and  every 
other  attending  circumetance,  makes  the 
struggle  between  vice  and  virtue  lunequal. 
The  law  of  seduction  rests  upon  a  faith  In 
female  chastity,  and  although  the  case  of  a 
plaintiff  Is  attended  by  a  general  presump- 
tion that  she  did  not  willingly  lend  her  body 
to  Improper  uses,  for  "chastity  is  the  general 
law  of  society:  a  want  of  chastity  Is  the  ex- 
ception" (Crozler  v.  People,  1  Parker  Cr.  R. 
|N.  Y.]  453;  State  T.  Jones,  80  Wash.  5S8.  142 
Pac.  35),  this  premmptlon  is  not  absolute. 
It  does  not  continue  forever.  It  Is  attended 
by  a  presumption  equally  necessary  to  the 
administration  of  justice,  and  that  is,  that 
judgment  and  discretion  come  with  age  and 
experience,  and  that  a  woman  so  fortified 
will  not  readily  yield  to  the  wiles  of  a  seducer. 
Her  testimony  be  more  doady  scrutinised 
than  that  of  a  younger  or  more  Inexperienced 
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woman,  tor  the  Btatote  Is  for  the  protection 
of  the  pure  In  ndnd— for  the  Innocent  In 
heart — who  may  bare  been  led  astray  or  se- 
duced, from  the  path  of  rectitude.  Andre  r. 
State,  6  Iowa,  391,  68  Am.  Dec  708.  So 
where  it  appears  that  the  woman  complain- 
ing Is  of  mature  years  and  as  worldly  wise 
as  is  her  paramour,  the  law  will  bold  her 
to  a  stricter  degree  of  proof  than  a  younger 
woman  with  less  experience.  She  must  show 
more  than  an  illicit  relation;  she  must  malce 
it  reasonably  clear  that  the  citadel  of  her 
virtjue  fell  because  of  something  that  is  more 
than  an  appeal  to  her  lust  and  passion  or  to 
her  mercenary  instincts. 

"  *  *  *  Tliere  ihonld  be  sometbing  more 
than  a  mere  'reluctance'  upon  ber  part  to  com- 
mit tbe  act.  It  should  be  a  reluctance  that  en- 
ticements and  persuasiona  could  not  overcome 
without  tbe  presence  ot  some  other  potent  in- 
fluence: such  a  state  of  facts  abould  oe  proved 
as  would  convince  a  fair-minded  person  that  she 
had  been  deceived  and  deluded,  and  that  her 
submission  was  in  consequence  of  such  decep- 
tion and  delusion.  To  term  coaxing  and  persua- 
sion of  a  woman  to  yield  to  the  lecherous  em- 
braces of  a  man  'a  aeduction  by  artifice,'  would 
be  a  misnomer ;  a  virtuous  minded  woman 
would  promptly  spurn  such  approaches  with  in- 
dignation. And  if  the  statute  is  to  receive  the 
construction  last  indicated— if  a  woman  of  ma- 
ture years  is  allowed  to  recover  damages  for 
the  loss  of  reputation  and  character  in  conse- 
quence of  her  having  permitted  a  man  to  have 
carnal  knowledge  of  her — she  should  be  required 
to*show  that  she  had  beeu  prudent ;  had  exercis- 
ed at  least  ordinary  discretion ;  had  sacrificed 
her  virtue  through  an  infiuence  that  was  cal- 
culated to  lead  astra;  an  honest  minded  female. 
An  action  for  obtaininft  property  fraudulently 
cannot  be  maintained  without  proof  of  facts  cal- 
culated to  deceive  a  person  of  ordinary  pru- 
dence ;  and  how  can  a  female  a  lone  way  be- 
yond girlhood  dalm  to  have  been  defrauded  of 
that  which  every  womanly  instinct  of  her  nature 
prompts  her  to  set  the  highest  value  upon,  by 
'flattery,  false  promises,  artifice,  urgent  impor- 
tunity, baaed  upon  professionB  of  attachment,' 
unless  they  are  of  such  a  character  aa  are  cal- 
culated  to  mislead  an  ordinarily  prudent  and 
virtuoua  minded  woman?" 

Hie  case  of  Baird  v.  Boehner,  72  lows, 
318,  33  N.  W.  694,  was  very  like  the  one  at 
bar.  The  illicit  relations  were  brought  about 
In  about  the  same  way;  they  were  broken  In- 
to for  a  time,  and  later  renewed ;  they  cov- 
ered a  period  of  about  two  years.  In  that 
case  defendant  threatened  to  go  with  another 
woman;  In  this  case  defendant  promised  to 
give  up  other  women.  The  court  refused  to 
let  the  verdict  stand,  saying: 

"For  the  purpose  of  this  opinion.  It  will  be 
conceded  that  there  was  evidence  tending  to 
show  that  the  plaintiff  bad  reformed,  and  was 
of  chaste  character  in  June,  1883.  The  first 
time  the  defendant  was  in  company  with  tbe 
plaintiS  after  her  return  from  Kansas  be  made 
an  improper  proposal  to  her,  and  took  indecent 
liberties  with  her  person,  that  should  have 
shocked  a  matured  woman  of  chaste  character. 
He  proposed  sexual  Intercourse,  which  sfae  re- 
fused, and  rile  objected  to  tiie  libertiea  taken 
witli  ber  persMi.  There  was,  however,  no  show 
of  indignation  on  her  part  at  either  tbe  proposal 
or  liberties  talien.  Be  kept  coming  to  see  her, 
end  told  her  that  he  loved  her,  and  she  thought 
that  if  she  did  'not  KiT«  up  he  would  marry 
her* ;  and  he  told  ber  4f  you  don't  do  aa  I  want 


you  to  I  will  go  with  some  other  girl.*  She 
then  was  clearly  and  explicitly  advised  that  hia 
object  in  visiting  her  was  to  obtain  sexual  In- 
tercourse. This  was  before  the  claimed  seduc- 
tion took  place.  Knowing  his  object,  she  per- 
mitted him  to  visit  her  frequently,  and  he  final- 
ly 'accomplished  hia  purpose  by  telling  her  be 
would  abandon  ber.  and  go  with  some  other  girl, 
and  if  ahe  would  submit  to  him,  he  would  stick 
to  her.'  The  plaintiff,  tiicrefore.  being  a  chaste 
woman,  yielded  her  person  Co  the  embrace  of 
defendant,  knowing  all  the  time  that  his  object 
in  visiting  her  was  to  obtain  sexual  intercourse, 
simply  because  be  told  her  if  she  did  not  yield 
to  him  he  vrould  abandon  her  and  go  with  some 
other  girl ;  that  is,  that  be  would  cease  to  viait 
her.  It  must  be  remembered  that  there  was  no 
promlae  of  marriage.  What  was  said  in  rela- 
tion to  marriage  was  said  in  September,  and  the 
claimed  seduction  took  place  m  the  preceding 
month  of  June ;  nor  was  there  any  false  promise 
of  any  kind.  Bis  dectaratioD  that  he  would 
abandon  her  or  cease  to  visit  her  clearly  cannot 
be  regarded  ai  a  false  promise,  deceit,  or  arti- 
fice. It  is  true,  there  is  evidence  tending  to 
show  that  be  loved  her,  and  that  she  loved  him, 
and  that  he  aaid  'she  had  a  pretty  form,  was 
very  kiasable,  and  bad  pretty  eyes.'  Whether 
this  was  said  before  or  after  the  claimed  aeduc- 
tion does  not  appear,  but,  conceding  it  waa  be- 
fore that  time,  sexual  intercourse  was  not  ot>- 
tained  because  of  tbe  exprewion  of  love,  or  by 
reason  of  flatterT;  It  was  not  for  these  reasons 
that  she  yielded. 

[7]  From  the  whoie  testimony  we  think 
It  clearly  appears  that  plaintiff  did  not  sur- 
render her  person  because-  of  any  promise 
reasonably  calculated  to  mislead  a  chaste 
woman.  Her  fortress  did  not  fall  by  reason 
of  any  sudd^i  assault  She  was  not  Bfaoohed 
by  defendant's  declared  purpose,  or  his  sen- 
sual conversation.  She  went  away  from  him. 
but  returned  again  and  again.  She  left  on 
one  occasion,  at  least,  resolved  that  she 
woold  not  return  to  her  adulterous  life.  We 
have  not  discussed  the  record  and  quoted 
from  the  cases,  so  much  to  justify  our  belief 
that  the  court  should  have  withheld  the  case 
from  the  jury,  or  that  the  Jury  should  have 
decided  in  favor  of  the  defendant,  as  to  dem- 
onstrate that  the  case  should  not  be  held  to 
fall  within  the  rule  of  the  Indiana  and  Ten- 
nessee cases,  whatever  the  rule  hmafter 
adopted  by  this  court  may  be. 

[t,  t1  An  action  for  tort  accrues  at  the 
time  the  wrong  Is  committed.  This  rule  Is 
universal,  unless  modified  by  statute,  as,  for 
Instance,  the  statute  allowing  an  action  to 
be  brought  within  three  years  after  a  frawl 
is  discovered,  or  where  the  courts  have  arbi- 
trarily worked  an  exception,  as  has  been  done 
by  s(Hne  of  tbem  in  seduction  (^see.  As  a 
premise  we  can  all  agree  that  plaintiff  had 
a  right  of  action  oa  the  Oth  day  of  April. 
1009,  If  at  aU,  and  we  may  grant  that  it 
wo\ild  continue  until  the  relatftms  were  bro- 
ken off  and  for  three  years  thereafter.  But 
the  application  of  this  rule  demands  that 
such  intercourse  be  continuous  and  ref^- 
able  directly  or  by  fair  Implication  to  the 
original  promise;  and  that  the  loyalty  of 
the  woman  to  her  expectation  of  marriage 
be  unbrokea  A  woman  who  abandons  her 
shame  and  makes  a  resolution  not  to  r^rn 
to  It,  but  who  does  return  TOluntarlly  «od 


Digitized  by 


CaL) 


DOt>QE  T.  AVERT 


759 


under  no  new  promise,  can  hardly  be  said 
to  be  In  a  position  to  Invoke  the  unwritten 
equity  which  has  been  voiced  In  the  opln- 
1<M18  relied  on.  Plaintiff  left  defendant  In 
Afay,  June,  or  July,  1912,  and  wmt  to  Port- 
land. She  says: 

"I  returned  In  September.  When  I  returned 
I  went  out  to  my  own  bonw  at  Rosa  Park. 
Mr.  Etay  called  to  see  me  tiiere.  He  came  out 
there  and  stayed  all  night.  I  badn't  any  inten- 
tion when  I  came  borne  of  llvinc  any  more  with 
him." 

Plaintiff  did  not  exact  a  renewal  of  the 
promise  to  marry  If  any  was  ever  made,  and 
tixere  is  no  showing  of  shame  or  anxiety  over 
her  situation  for  more  than  four  years  there- 
after, when  ttilt)  suit  was  brongbL  Under 
theee  facts  it  would  do  violence  to  every  rule 
of  law  to  say  that  plaintiff  was  not  bound  to 
bring  her  action  within  three  years  after 
September,  1912,  for  at  that  time  and  after 
a  voluntary  surrender  of  her  obligation  to 
Hera  she  made  of  herself  a  willing  sacrifice 
upon  the  altar  of  Aphrodite. 

We  are  not  Justifying  the  wrong  of  defend- 
ant. His  conduct  has  been  neither  moral 
nor  legal.  But  the  law  gives  no  remedy  In 
damages  for  Illicit  cohabitation,  or  evoi  for 
seduction  under  a  promise  of  marriage,  un- 
less It  Is  brought  within  three  years  after 
the  cause  of  action  has  accrued  or,  semble, 
the  relations  have  been  broken  off.  Plain- 
tiff ceased  to  be  a  seduced  person  cohabiting 
under  a  continuous  promise,  If  ever  she  was. 
In  September,  1912.  When  she  turned  back 
on  the  path  of  chastity  which  she  had  deter- 
mined to  follow,  she  dropped  the  bar  and 
set  the  statute  to  run. 

Reversed  and  remanded,  with  directions 
to  enter  a  Judgment  notwithstanding  the 
verdict 

ELUS.  a  J.,  and  HO£XX)MB,  MOUNT, 
and  PABSBB,  JJ.,  concur. 


In  re  TURNER'S  ESTATE.   (S.  P.  8698.) 
(Supreme  Court  of  California.   April  10,  1918.) 
PaoHiBmoN  «=9l 0(1)— Grounds  fok  Rkubt 

— EXCEBSIVt  Jtjbisdiction. 
Prohibition  runs  only  a^inst  excess  of  iu- 
risdiction  on  the  part  of  the  tribunal  whose  pro- 
ceedings are  sougbt  to  be  arrested  thereby. 

In  Bank.  In  the  matter  of  the  estate  of 
Mary  Elizabeth  Turner,  deceased.  Petition 
for  writ  of  prohibition  against  the  superior 
court  of  the  state  and  county  of  Saa  Fran- 
dsco.  Denied. 

Herbert  S.  Herrlck,  for  petitioner. 

PER  CURIAM.  PeUtion  for  a  writ  of  pro- 
hibition. 

Prohibition  rung  only  against  eacett  of  Jvr 
rUdiotion  on  the  part  of  the  tribunal  whose 
proceedings  are  sought  to  be  arrested  there- 
by. No  showing  whatever  of  excess  of  Juris- 


diction on  the  part  of  the  superior  court  of 
the  city  and  county  of  San  Francisco  is 
made  by  the  petitioner.  The  petition  filed 
herein  contains  much  matter  that  ia  abso- 
lutely immaterial,  in  view  of  the  nature  of 
the  application,  Impertinent,  and  scandalous. 
Certainly  this  is  true  of  all  of  paragrai^s  21 
to  and  Including  paragraph  30  thereof. 

It  is  ordered  that  paragraphs  24  to  and 
including  paragraph  30  be  and  the  same  are 
hereby  stricken  from  the  petition,  and  that 
the  petition  be  and  the  same  Is  hereby  de- 
nied. 


DODGE  V.  AVERT.    (Civ.  2246.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  March  18,  1918.) 

IiANDLOBD  AND  TENANT  *=>57(2)  —  ASSION- 

MENT  OF  Rent— BREACfi  or  Contbact— SuF- 

FiciBNOT  OF  Evidence. 
Where  landlord  entered  into  contract  where- 
by a  creditor  was  to  collect  the  rent  from  a 
tenant  and  apply  a  certain  amount  on  the  in- 
debtedness each  month,  evidence  held  insuffi- 
cient to  show  that  landlord  interfered  with  col- 
lection  ot  such  renL 

Appeal  from  Superior  Court,  Loa  Angeles 
County ;  Fred  H.  Taft,  Judge. 

Action  by  Julia  C.  J.  Dodge  against  J.  F. 
Avery.  Judgment  for  plaintlfl!,  and  defend- 
ant appeals.  Reversed. 

Geo.  M.  Harker,  of  Los  Angeles,  for  appel- 
lant. Ira  L.  Brunk  and  Silas  Cobb,  both  of 
Los  Angeles,  for  respondent 

WORKS,  Judge  pro  ton.  The  defendant 
and  one  Ira  L.  Brunk  entered  Into  a  writ- 
ten agreement  in  which  It  was  recited  that 
ttie  former,  the  party  of  the  flrst  part,  was 
indebted  to  Brunk,  ihe  party  of  the  second 
part,  in  the  sum  of  $1,200.  The  agreement 
th^  provided: 

"In  order  to  secure  the  •  •  •  payment  of 
said  sum  of  money,  the  flnt  party  hereby  sells, 
assigDs,  and  seta  over  to  the  second  party 
•  •  •  an  interest  in  and  to  that  •  •  • 
lease  made  and  executed  *  *  *  by  and  be- 
tween the  first  party  *  *  *  and  John  H. 
Strickler  •  •  •  wherein  the  said  Strickler 
bpcomes  obligated  to  pay  •  •  •  the  sum  of 
$9,000  as  rent  for  a  certain  property,  •  •  • 
and  the  first  party  herein  assigns,  sells,  and  sets 
over  to  the  second  party  *  *  *  an  interest  in 
and  to  said  rents  due  and  to  become  due  *  *  • 
under  and  by  virtue  of  said  indenture  of  Tease  to 
the  amount  of  $1,200,  with  the  understanding 
that  the  second  partv  her^  shall  collect  from 
the  lessee  *  *  *  the  said  $9,000  of  rent,  pay- 
able in  monthly  installments  of  $150  per  month, 
and  shall  retain  for  his  own  use  and  benefit  the 
sum  of  $20  out  of  each  monthly  installment  of 
rent,  the  said  $20  to  be  applied  upon  the  said 
sum  of  $1,200  until  the  whole  of  aaid  $1,200  is 
fully  paid." 

The  rights  of  Brunk  under  this  agreement 
descended  to  the  plaintiff  through  a  chain  of 
several  assignments,  all  of  which  were  ac- 
cepted by  the  defendant,  and  the  present  ac- 
tion was  commenced  to  recover  for  an  alleg- 
ed breach  of  its  terms.  Let  us  say  at  the 
outset  that,  while  the  agreement  and  the  as- 
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signments  of  It  may  possibly  be  construed  as 
vesting  in  the  plaintiff  the  right  to  maintain 
an  action  against  the  defendant  upon  the 
original  obligation  of  the  latter  to  pay  Brunk 
$1,200,  that  question  does  not  arise  in  this 
action,  for  the  complaint  is  plainly  based 
upon  the  agreement  as  one  which  lodged  in 
the  plaintiff  the  right  to  collect  the  rents  and 
to  retain  from  each  monthly  collection  the 
sum  of  $20  until  the  payment  of  the  full  $1,- 
200  was  accomplished. 

After  setting  up  the  agreement  and  the  as- 
signments, the  complaint  alleges  that  $180 
had  been  collected  on  the  agreement  at  the 
monthly  rate  of  $20  before  the  assignment 
lo  the  plaintiff,  and  that  after  that  assign- 
ment she  collected  $20  monthly  for  a  period 
of  23  months,  up  to  and  including  April  1, 
1914,  or  an  added  sum  of  $460.  Then  occur 
the  following  allegations,  omitting  formal 
verbiage: 

"That  thereafter  plaintiff  continued  to  try  to 
collect  the  rent,  •  •  *  hut  was  unable  to 
do  Bo,  by  reason  of  the  fact  •  •  •  that  the 
defendant  herein  began  to  interfere  with  the  col- 
lection of  said  rents  by  this  plaintiff,  by  en- 
deavoring to  collect  the  rents  himself,  and 

*  *   *   forbidding  the   tenant   in  possession 

*  •   •   to  pay  to  the  plaintiff  any  of  the  rents, 

*  •  •  and  demanding  the  payment  of  said 
rents  to  himself.  •  •  •  That  by  reason  of 
said  interference,  this  plaintiff  has  been  unable 
to  collect  any  rent  since  the  let  day  of  April, 
1914,  although  this  plaintiff  has  endeavored  to 
collect  said  rents  and  all  of  them  since  said 
lat  day  of  April,  1914." 

It  was  also  alleged  that  the  defendant  had 
collected  some  or  all  of  the  rents  since  April 
1,  1914.   The  complaint  then  proceeds: 

"That  said  defendant  has  not  paid  to  this 
plaintiff  the  $20  per  month,  according  to  the 
terms  of  said  agreement,  *  *  *  or  any  part 
thereof,  altbougo  plaintiff  has  demanded  pay- 
ment of  the  same  from  defendant.  «  *  • 
That  there  is  now  due,  owing,  and  unpaid  from 
said  defendant  to  this  idaintiff,  upon  said  writ- 
ten agreement  hereinbefore  set  forth,  the  sum 
of  $560,  being  the  balance  of  the  amount  set 
forth  in  said  agreement,  after  the  payment  of 
the  Mid  $180  and  the  said  $460." 

These  were  all  the  material  allegations  of 
tbe  complaint  The  answer  categorically  de- 
nied all  tbe  Bllee^tions  we  have  iDclnded 
within  quotation  marks,  except  the  all^tlon 
as  to  demand  made  by  plaintiff  upon  defend- 
ant The  allegation,  the  effect  of  which  we 
have  given,  without  quoting,  that  defendant 
had  collected  some  or  all  of  the  rents  eince 
April  1, 1914,  the  defendant  answered  by  ad- 
mitting that  he  had  rollected  $750  up  to  and 
Including  December  15,  1914 ;  but  he  denied 
that  he  had  made  the  collections  under  the 
agreement  between  him  anct  Brunk  and  made 
certain  affirmative  allegations  as  to  the  terms 
on  which  collections  bad  been  made. 

Judgment  went  for  plaintiff  for  the  full 
amount  prayed  for,  and  the  defendant  ap- 
peals. 

The  court  found  that  all  the  allegations  of 
the  complaint  were  tnie.  This  finding  is  as- 
sailed as  not  being  supported  by  the  evi- 


dence, and  the  appellant  specifies  the  par- 
ticular respects  In  which  It  la  claimed  that 
the  finding  lacks  support.  At  the  outset  of 
the  trial  the  court,  evidently  overlooking  the 
denials  contained  In  the  answer,  announced 
that  the  burden  of  proof  was  upon  the  de- 
fendant and  required  him  to  proceed.  The 
only  evidence  In  the  case,  therefore,  was  evi- 
dence offered  by  the  defendant,  and  It  shows, 
without  dispute,  tliat  the  respondent,  being 
about  to  depart  from  Los  Angeles,  where  all 
these  questions  arose,  left  a  Mrs.  Anderson  to 
act  for  her  in  her  absence  in  the  matter  of 
the  rents  mentioned  In  the  agreement;  that 
before  she  left  she  requested  the  tenant  of 
the  property  in  question  to  pay  only  the  $20 
per  month  to  Mrs.  Anderson  and  to  pay  the 
remaining  $130  per  month  to  the  appellant; 
that  the  respondent  left  Los  Angeles  In  Feb- 
ruary or  March,  1915,  and  returned  In  May 
or  June  of  the  same  year;  that  Mrs.  Ander- 
son collected  $20  per  month  from  the  tenant 
for  either  one  or  two  months,  and  that,  for 
the  same  period,  the  tenant  paid  $130  per 
month  direct  to  the  appellant;  that  from 
that  period  forward,  for  some  months,  the 
appellant  was  paid  various  amounts  by  the 
tenants  on  account  of  the  rent,  but  he  never 
again  received  as  much  as  $130  in  any 
month,  or  for  any  month,  the  payments  al- 
ways being  from  $40  to  $70  short,  each 
month,  of  either  the  $130  or  the  $150,  the 
evidence  not  showing  which.  The  evidence 
fails  to  show  that  the  respondent  ever  made 
any  change  in  her  direction  to  the  tenant 
that  he  pay  over  to  the  appellant  $130  per 
month,  or  that  he  pay  to  Mrs.  Anderson  only 
$20  per  month.  The  evidence  plainly  falls 
to  support  the  allegation  of  the  complaint  to 
the  effect  that  the  appellant  interfered  to 
prevent  the  collection  of  rents  by  respondent, 
and  It  falls  to  support  the  allegation  that,  in 
effect,  the  appellant  collected  any  moneys 
whatever  which  it  was  his  duty,  under  the 
theory  advanced  by  the  complaint,  to  repay 
to  respondent.  We  need  not  mention  other 
specific  allegations  of  the  complaint,  denied 
by  the  answer,  which  are  unsupported  by  the 
evidence. 
The  Judgment  Is  reversed. 

We  concur:  CONREX,  P.  J.;  JAMES,  J. 


BLISS  V.  SOUTHERN  PAC.  CO.   (Civ.  2139.) 

(District  Court  of  Appeal.  Second  District.  Cal- 
ifornia.   March  IS.  1918.    Rehearing  De- 
nied by  Supreme  Court  May  17,  1918.) 

1.  CABBIER9  C!=>218(n>  —  SaiPMENT  OF  IjVE 

Stock— W KITTEN  Notice  op  Loss— Waivks. 
Under  contract  for  intrastate  shipment  of 
live  stock,  providing  that  shipper  should  give 
written  notice  of  loss  within  lO  days  after  on- 
loading,  the  carrier  waived  the  right  to  notice, 
where  after  less  formal  notice  it  gave  direc- 
tions as  to  care  and  disposition  of  injured  stock. 


«»For  otbw  easM  »M  Mun«  toplo  and  KBY-NUUBSR  la  aU  K97-Numbereil  Dlse^U  ud  InOvum 


Digitized  by 


Google 


BLISS  T.  SOUTHERN  PAC.  CO. 


761 


2.  OiEMEBS  «=»218(10)  —  Shipment  OF  Liv* 
Stock— Notice  of  Loss— Time. 
supper  of  live  stock  was  not  required  to 
give  written  notice  of  loss  within  10  dajB  as 
specified  bf  contract,  where  the  extent  and  char- 
acter of  the  damage  could  not  be  ascertained 
within  Buch  time. 

Appeal  from  Superior  Oourt,  Los  Angeles 
County;  Paul  J.  McGormlcfe,  Judge; 

AcUon  by  R  L.  Bliss  agaiiiat  the  Southern 
Pacific  Company.  Judgment  for  plaintiff,'  and 
defendant  appeals.  Affirmed. 

Henry  T.  Gage  and  W.  I.  Gilbert,  both  of 
Los  Angeles,  for  appellant  Guy  B.  Maurice, 
of  Los  Angeles,  for  respondent. 

WORKS,  Judge  pro  tem.  This  is  an  action 
for  the  recovery  of  damages  alleged  to  have 
been  suffered  by  plaintiff  through  injuries  to 
certain  of  hia  cattle  while  in  transit  over  the 
railroad  of  defendant ;  the  point  from  which 
and  the  point  to  which  the  shipment  was 
made  both  being  within  the  state.  Judgment 
was  awarded  to  the  plaintiff  and  the  defend- 
ant appeals.  The  appeal  is  upon  the  Judg- 
ment roll,  and  there  Is  no  bill  of  exceptions. 

The  findings  of  fact  show  that  the  cattle 
were  shipped  under  a  written  agreement  be- 
tween the  parties  and  that  it  contained  the 
following  provision,  which  we  have  liberally 
fAiortened  by  ellipsis: 

"Second  party  •  *  •  agrees  that  in  case 
any  loss  or  damage  shall  have  been  sustained 
•  •  •  demand  or  claim  for  such  loss  or  dam- 
age will  be  made  *  *  *  in  writing,  within  10 
days  after  onloading;  *  *  *  and  that  in 
event  of  failure  so  to  do,  all  claims  for  loss  or 
damage  •  •  ♦  are  hereby  expressly  waived, 
released  and  made  void,  and  it  is  *  *  * 
agreed  by  second  party  that  the  amount  to  be 
by  bim  claimed  *  •  *  shall  be  adjusted  on 
basis  of  value  at  time  and  place  of  shipment,  not 
exceeding  the  declared  value  as  hereinbefore  set 
forth,  •  •  •  and  in  no  event  is  there  to  be 
any  recovery  •  •  •  for  any  loss  of  or  dam- 
age to  said  jive  stock  *  *  *  in  excess  of  the 
declared  value  hereinbefore  set  forth." 

It  is  also  found  that  the  respondent  made 
no  such  written  claim  or  demand  within  the 
time  limited ;  but  It  Is  further  found.  In  ef- 
fect, that  within  48  hours  after  unloading 
the  cattle  the  respondent  telephoned  an 
agent  of  the  appellant  that  they  were  dam- 
aged and  then  made  demand  to  be  compensat- 
ed for  the  damage,  and  stated  that  he  intend- 
ed to  slaughter  the  cattle  and  that  he  would, 
after  killing  them,  send  a  claim  for  damage; 
that  the  agent  said,  "All  right,"  stated  that 
he  would  send  one  of  the  appellant's  claim 
inspectors  to  be  present  at  the  time  of  the 
slaughtering  to  ascertain  the  amount  of  the 
respondent's  damage;  that  the  inspector  did 
appear  for  that  purpose  and  then  requested 
the  respondent  to  so  handle  the  cattle  that 
the  least  loss  would  result  to  the  respondent; 
that  it  was  then  and  there  agreed  between 
the  inspector  and  the  respondent  that,  by 
reason  of  the  damage  suffered  by  them,  the 
cattle  were  then  unfit  for  slaughter  and  that 


If  they  were  slaughtered  immediately  an  In- 
creased loss  to  the  respondent  would  result; 
that  the  inspector  requested  of  the  respond- 
ent that  the  cattle  be  allowed  to  stand  In  the 
respondent's  stockyard  until  such  times  as. 
In  the  Judgment  of  the  respondent,  the  least 
loss  to  him  would  be  occasioned;  that  the 
respondent  assented  to  the  request  and  used 
Just,  fair,  and  reasonable  discretion  In  deter- 
mining the  time  the  cattle  should  so  stand 
and  did  not  complete  their  slaughter  until 
the  closing  time  of  the  respondent's  plant  on 
the  afternoon  of  the  tenth  day  after  the  un- 
loading of  the  cattle  from  the  app^lant's 
train ;  that  prior  to  the  making  of  the  agree- 
ment under  which  the  damaged  cattle  were 
shipped  the  parties  had  frequently  executed 
similar  agreements,  containing  the  language 
above  quoted  from  the  agreement  now  In 
question;  that  the  respondent  had  suffered 
damage  to  cattle  shipped  under  such  agree- 
meaits;  that  in  each  and  every  Instance  of 
such  loss  the  appellant  required  the  respond- 
ent, when  presenting  bis  written  claim  for 
damages,  to  state  his  actual  loss,  and  to  as- 
certain the  amount  thereof  by  deducting 
fiom  the  local  market  value  of  the  cattle 
when  slaughtered,  If  they  were  In  an  undam- 
aged condition,  their  local  market  value  as 
damaged ;  that  respondent  did  so,  and  in 
many  instances  he  was  unable  to  ascertain 
the  difference  in  market  value  until  after, 
and  did  not  present  his  written  claim  for 
damage  until  after,  10  days  from  the  time 
of  unloading;  that  appellant  did,  notwith- 
standing the  delay  in  presenting  written 
claim  for  damage,  make  equitable  settle 
ments  of  respondent's  claims;  that  appel- 
lant has  repeatedly  demanded  that  respond- 
ent make  all  bis  daims  for  lo^s  upon  the 
above  mentioned  basis  and  has  notified  re- 
spondent that  unless  all  claims  are  so  pre- 
sented appellant  will  not  pay  them;  that,  In 
the  present  case,  It  was  Impossible  to  ascer- 
tain the  market  value  of  the  cattle  as  dam- 
aged until  after  they  were  slaughtered;  that 
by  reason  of  the  aforesaid  facts  respondent 
did  not,  within  10  days  after  the  cattle  were 
unloaded,  ascertain  the  total  amount  of  his 
damage;  that  except  for  the  aforesaid  facts 
he  would  have  presented  a  written  claim 
within  the  required  10  days;  and  that  he 
did  present  such  a  written  claim  24  days 
after  the  last  of  the  cattle  were  slaughtered. 

The  respondent  takes  the  position,  and  the 
trial  court  decided,  that,  binder  the  circum- 
stances disclosed  by  the  findings,  he  was  ex- 
cused from  presenting  a  written  claim  for 
his  damage  within  the  10  days  limited  by 
the  terms  of  the  agreement.  The  authorities 
which  the  respondent  cites  In  support  of  his 
contention  may  be  grouped  und^*  two  state- 
ments of  propositions  of  law. 

[1]  The  flrat  is  that,  where  parties  con- 
tract for  sucli  a  written  notice  of  damage  as 
is  provided  for  in  the  agreement  that  Is  now 


CSBfMr  otber  casfli  see  same  topic  and  KBY-NUMBBB  In  all  Kflr-Nombered  Dlgesta  wd  ladexM 


Digitized  by 


Googl 


762 


172  PACIFIC  REFORTEB 


(Cal. 


b^ore  US,  the  right  to  notice  Is  volved  and 
excused  by  the  carrier,  1^  after  reodvlng 
less  formal  notice  In  a  i^ven  case,  it  proceeds 
to  InTestLgate  the  damage  soffiered  and 
makes  suggestion  or  glres  direction  as  to  ^e 
care  or  dlspcoltlon  of  the  damaged  property. 
Jones  T.  QulDcy,  O.  &  K.  C.  R.  Co.,  117  Mo. 
App.  523,  94  S.  W.  735;  Lasky  t.  Sou.  Exp. 
Co.,  92  Miss.  268,  45  South.  869;  Ati^ison,  T. 
&  S.  F.  Ry.  Co.  v.  Wright,  78  Kan.  94,  95  Pac. 
1132;  C'lubb  v.  St.  Louis  &  S.  P.  R.  Co.,  136 
Mo.  App.  1,  117  S.  W.  110;  Missouri,  K.  &  T. 
R.  Co.  V.  Hood,  55  Tel.  Civ.  App.  636,  120  S. 
W.  236;  GlllUand  &  Gaflfney  v.  Southern  Ry. 
Co.,  85  S.  C.  26,  67  S.  B.  20,  27  L.  R.  A.  (N. 
S.)  1106,  137  Aid.  St.  Rep.  861. 

[2]  The  other  proposition  is  that,  under 
such  an  agreement,  the  notice  need  not  be 
given  witliin  the  time  Limited  in  a  case  In 
which  the  extent  or  character  of  the  damage 
Buttered  cannot  be  ascertained  within  that 
time.  Bums  y.  Chicago,  R.  I.  &  P.  By.  Co., 
161  Mo.  App.  573,  132  S.  W.  1 ;  Plerson  v. 
Northern  Pac.  Ry.  Co.,  61  Wash.  450,  112 
Pac.  609.  The  position  of  the  appellant  la 
that  a  carrier  has  no  power  to  waive  such  a 
proTlsion  in  a  contract  of  shipment,  and  sev- 
eral decisions  of  the  federal  courts  are  cited 
In  support  of  the  view,  but  all  of  those  cases 
except  one  derive  their  force  and  ^ect  from 
the  fact  that  the  provisions  in  question  were 
contained  in  a  statute  or  In  a  form  of  blU  of 
lading  prescribed  by  statute  and  which  is  In 
general  use  by  railroads  engaged  in  inter- 
state commerce,  and  the  damage  in  each  case 
resulted  to  property  In  transit  in  such  com- 
merce. The  remaining  case  is  Clegg  v.  St. 
Louis  &  S.  F.  R.  Co.,  203  Fed.  971,  122  C.  C. 
A.  273.  It  appears  to  be  somewhat  in  con- 
fiict  with  the  cases  we  have  cited  above  from 
the  state  courts,  although  It,  too,  relates  to 
an  interstate  commerce  shipment.  However, 
we  are  satisfied  of  the  correctness  of  the 
rules  announced  by  the  state  courts  to  which 
we  have  referred. 

The  Judgment  la  affirmed. 

We  concnr:  CONRET,  P.  J.;  JAUES.  J. 


PEOPLE  V.  LIMA.    (Cr.  720.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   March  20,  1918.    Rehearing  De- 
nied by  Supreme  Court  May  17, 1918.) 

1.  Seduction  «=»4&— Pbouibe  of  Mabsiaoi— 
Sufficiency  or  EhrinBNCE, 

Evidence  held  sufBdent  to  sustain  a  convic- 
tion of  seduction  under  promise  of  marriaxe,  al- 
though there  was  evidence  that  defendant  threat- 
ened to  commit  suicide  and  kill  prosecutrix. 

2.  Seduction  «=!>45— Previous  Chastity— 
Sufficiency  of  Evidbhce. 

Evidence  in  seduction  case  held  suffident  to 
BOstaiD  finding  that  prosecutrix  wis  previously 
chaste. 

3.  Seduction  ^»45— Unmabbied  Condition 
OF  Pbosecutbix — Sufficiency  of  Evidence. 

In  seduction  case,  evidence  held  suffidmt  to 
•Dstain  finding  that  prosecutrix  was  unmarried. 


4.  Obiuinai.  Law  «s;>808%  —  Rsabonablb 
Doubt— Instbuctions. 
Code  Civ.  Proc.  S  1826,  relating  to  suffi- 
ciency of  proof,  is  applicable  to  criminal  cases, 
and  was  protrarly  read  to  the  jury,  In  connection 
vdth  instructions  on  reasonable  doubL 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  J.  R.  Welch,  Judge. 

Manuel  Uma  was  convicted  of  seduction 
under  promise  of  marriage.  From  the  Judg- 
ment, and  an  order  denying  a  new  trial,  he 
appeals.  Affirmed. 

Ih  GonsalTes,  of  Oakland,  for  appellant 
U.  S.  Webb,  Atty.  Gea.,  and  J(Au  B.  RIof- 
dan,  D^uty  Atty.  Gen.,  for  the  People. 

BBASLT,  Judge  pro  tern.  It  Is  charged  In 
this  case  that  the  defendant,  a  married  man, 
Induced  the  prosecuting  wltxiesa  to  accompany 
him  from  her  home  In  Alameda  county  to  San 
Jose,  and  there  seduced  ber  upon  hla  prom- 
ise to  marry  her.  He  was  convicted  of 
seductlw  under  promise  of  snarrlage,  and 
from  the  Judgni«it  and  order  denying  a  new 
trial  he  appeals. 

The  plants  relied  on  for  a  reversal  In  this 
case,  stated  In  the  language  ctf  Ibe  appellant's 
counsel  upon  the  oral  argnmoit,  are  that 
the  evidence  does  not  show  that  the  promise 
of  marriage  was  fbe  sole  inducement  which 
led  to  the  «lrl's  seduction ;  second,  that  it 
does  not  show  that  the  prosecatrix  was  of 
previously  chaste  diaracter ;  and,  third,  that 
there  is  no  proof  In  the  record  that  the 
prosecuting  witness  was  unmarried  at  the 
time  of  her  seduction. 

[1]  Upon  the  first  point  the  young  woman 
testified  that  she  went  to  San  Jose  for  the 
purpose  of  manylBg  the  defendant  and  that 
tnis  was  her  reason  for  going  there  and 
permitting  herself  to  be  seduced  by  him. 
She  also  testified  that  he  threatened  to  com- 
mit suicide  and  to  kill  her.  Counsel's  ocm- 
tention  that  by  these  tiireats  the  defmdant 
seduced  her  Is  not  oonvindng.  It  Is  plain 
from  the  entire  evidence  that  the  means  em- 
ployed by  the  defendant  to  accomplish  his 
purpose  with  her  was  his  promise  to  marry 
her  reiterated  ui>on  many  occasions. 

[2]  Upon  the  second  point,  without  going 
Into  the  details  of  the  unpleasant  evidence  In 
this  case,  it  may  be  said  that  the  prostKniting 
witness  testified  tliat  she  had  never  had  In- 
tercourse with  any  other  man  previous  to 
her  seduction ;  and  the  defendant's  counsel 
contends  that  this  testimony  did  not  exclude 
the  pos^blllty  that  she  may  hare  had  inter- 
course .with  the  defendant  himself  previous 
to  ber  seduction.  Reading  tlie  tesOmony 
and  the  other  questlona  asked  her.  In  om- 
necUon  with  the  question  whldi  brou^t  out 
the  foregoing  answer.  It  may  be  said  that  the 
evidence  is  entirely  sufildent  to  sustain  the 
finding  of  the  previous  chaste  character  of 
the  prosecutins  witness. 

[S]  Upw  the  third  point,  the  defendant 
dtes  People  v.  Kruslck,  93  CaL  74,  28  Pac. 
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794,  wherein  it  Is  held  that  many  of  the 
facts  proven  In  this  case  were  not  sufficient 
In  themselves  to  establish  the  fact  that  the 
woman  In  that  case  .was  immarrled.  How- 
erer,  the  evidence  In  this  case  disclosed  other 
facts  and  circumstances,  In  addition  to  those 
appearing  In  the  case  of  Feoole  v.  Knislck, 
supporting  the  finding  of  the  Jury  that  the 
young  woman  was  unmarried. 

It  wonld  be  better  practice — indeed,  it  is 
almost  the  imlversal  practice — to  ask  the 
prosecuting  witness  in  such  cases  as  this 
categorical  questions  as  to  her  diastity  and 
ber  unmarried  status;  but,  although  this 
practice  was  not  followed  here,  It  Is  Impos- 
sible to  read  this  record  .without  coming  to 
the  ccmdoslon  that  those  facts  were  suf- 
ficiently provm.  Indeed,  It  was  admitted  at 
the  oral  argument  that  no  aerioiu  questiw 
was  made  at  the  trial  as  to  the  fact  that  she 
was  unmarried. 

[4)  We  have  examined  tba  instructions 
complained  of  by  tlie  d^endant  and  given 
by  the  trial  court,  and  find  that  they  fairly 
state  the  law  applicable  to  the  case.  Section 
1826  of  tbB  Code  of  Civil  Procedure  Is  ap- 
plicable to  criminal  cases,  and  it  was  proper 
for  the  court  to  read  it  to  the  Jury  in  c<m- 
nectl(Mi  .with  the  usual  instructions  npou  the 
subject  of  reasonable  doubt 

The  Instructlcms  requested  by  the  defend- 
ant, and  refused,  either  added  nothing  to 
those  given  by  the  court,  or  were  of  such  a 
nature  as  to  -be  unnecessary,  In  view  of  the 
care  with  which  the  defendant's  Interests 
were  guarded  by  the  Instructions  given. 

The  Judgment  and  (wder  drawing  a  new 
trial  are  affirmed. 


We  cracar : 
Judge  pro  tern. 


KERRIGAN.  J.;  .ZOOK, 


XLARDI  T.  CENTRAL  CALIFORNIA  TRAC- 
TION CO.  et  al.   (av.  1777.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  March  11,  1918.   Rehearing  De- 
nied by  Supreme  Court  May  8, 1918.) 

1.  Nkouobnob  «b383(1)  —  Ihpuisd  Nbgli- 

GEKCE— PASSENGEK  IN  VEHICLE. 
A  person  riding  as  a  passenger  or  guest  in 
a  vehicle  driven  by  another  may  not  be  charged 
with  the  negligence  of  such  other  which  has 
caused  injury  to  him,  unless  such  passenger  or 
guest  has  the  right  t^  exercise  control  over  the 
(iriver  of  the  vehicle,  or  in  the  eyes  of  the  law 
may  be  said  to  possess  aach  power  of  control,  or 
unless  it  is  made  to  appear  that  the  passenger 
or  guest  himself  actively  participated  in  the 
negligence  of  the  driver. 

2.  Nbolioence  €=»68— Passenobb  ob  Guest 
IN  Vehicle— DcTT. 

One  riding  in  a  vehicle  as  passenger  or  guest 
of  the  driver  must  exercise  ordinary  care  for 
his  own  safety. 

3.  Ratlboads  4=3846(6)— Death  at  Caossiiro 

— CONTBIBtJTOBT  NEOLIOENCE— BUBDBR  OT 

Pioor. 

In  an  action  against  a  railroad  for  death  at 
Its  CKMudng  of  one  riding  as  passenger  in  the 
vehide  of  anothw,  the  burden  was  on  defend- 


ant railroad  to  show  deceased  Csiled  to  ez^ss 
such  care  for  bis  own  aaifftr  as  was  required  of 

him. 

4.  Razlboads  «=»3S0(21)  —  Death  at  Cboss- 

ING — CONTK^BUTOBT  NeOUOKNCE. 

Where  a  passenger  in  a  vehicle  crossing  the 
railroad  track  said  nothing  and  did  nothing,  and 
looked  neither  up  nor  down  the  track  before  the 
horse  was  started  across  by  the  driver,  such  pas- 
senger was  not  negligent  per  s^  and  his  acts  did 
not  lustlfr  the  conclusion  as  matter  of  law 
that  he  fUled  to  ose  due  care. 

5.  Railboads  <8»34e(5)—PEE8UicPTiON8— Ab- 
sence or  Neolioence. 

There  is  a  disputable  presumption  that  one 
killed  at  a  railroad  crossing  in  coUision  exercis- 
ed due  care  for  his  own  safety,  having  In  view 
the  surrounding  conditions,  with  which  he  was 
familiar. 

6.  Railboaos  «=»3C0(21)— Death  at  Cboss- 
iNo  —  Contbibutobt  Neoxjokngx  ~  Ques- 
tion bob  Jubt. 

In  an  action  against  a  railroad  for  a  death 
in  a  croraing  collision,  the  question  whether  de- 
cedent, a  passenger  in  the  wagon  of  another,  was 
guilty  of  negligence  directly  causing  his  death, 
held  for  the  jury  under  the  circumstances  In  evi- 
dence. 

7.  Railboads  ^350(33)— Death  at  Oboss- 
iNQ — Last  Cleab  Chance  — Question  fob 
Jubt. 

In  snch  action,  evidence  held  to  justify  the 
aubmission  to  the  Jury  of  the  question  of  last 
clear  chance. 

8.  Railboads  <S=> 338— Death  at  Cbossino— 
Last  Cleab  Chance. 

If  the  motorman  of  an  intemrban  railroad's 
car  saw  a  wagon  on  the  track  at  a  crossing,  and 
could  have  stopped  without  injury  to  the  wagon 
or  its  passengers,  but  neglected  to  do  so,  so  that 
a  passenger  in  the  wagon  was  killed,  plaintiff, 
suing  for  the  death,  is  entitled  to  verdict  under 
the  doctrine  of  last  clear  chance. 

9.  Nkglioence  «=>83— Contbibutobt  Neoli- 
oence—Last  Clear  Chance. 

Where  an  injured  person  claiming  under  the 
doctrine  of  last  clear  chance  himself  bad  an  op- 
portunity, of  which  he  had  knowledge,  to  escape 
from  the  peril  into  which  he  had  negligentiy 
fallen,  and  with  reasonable  diligence  could  have 
done' so  and  avoided  the  accident,  but  failed,  his 
negligence  placing  him  in  the  position  of  danger 
was  a  continuing,  active,  or  concurring  cause 
of  his  injury,  and  he  cannot  recover  on  any 
theory  of  last  clear  chance. 

10.  RAn-ROADB  9=3324(1)— Injubtes  at  Cross- 
ing—Contbibutobt  Neolioence. 

The  mere  act  of  passing  over  a  railroad's 
public  street  crossing  is  not  negligence  per  ae, 
but  only  when  the  attempt  is  made  to  pass  over 
without  using  reasonable  care  in  ascertaining 
whether  there  is  a  train  approaching  or  about  to 
approach. 

11.  Railboads  <e=>350(33)— Death  at  (Moss- 
ing—Application OF  Last  Cleab  Chance 
—Question  fOb  Jubt. 

In  an  action  against  a  railroad  for  death 
in  a  crossing  collision,  whether  decedent  and  the 
driver  of  the  wagon  in  which  he  was  riding  as 
a  passenger  negligently  failed  to  extricate  them- 
selves from  their  position  of  peril  after  having 
placed  themselves  in  it,  so  that  their  original 
negligence  was  the  cause  of  the  deatli,  and  the 
doctrine  of  last  clear  chance  had  no  application, 
held  for  the  jury. 

Appeal  from  8tip«lor  Court  Sacramento 
County;  Charles  O.  BusIcIe,  Judge. 

Action  by  Mary  Ilardi,  an  infant,  by  Alex- 
ander Fiore,  guardian  ad  liton,'  against  tlie 
Central  Oallfomla  Traction  Company,  a  cor- 


»nr  other  oases  ■•■  tams  tople  aod  KJBT-MVHBBB  In  all  K«r-Numb««d  OlnsU  and  lodeus 


Digitized  by 


Google 


764 


172  PACIFIC  BETOHTEB 


(Cat 


poratlon,  and  Rosa  Ilardl.  From  a  Judg- 
mput  for  plaintiff,  defendant  corporation  ap- 
peals. Affirmed. 

Butler  &  Swlsler,  of  Sacramento,  for  ap- 
pellant. Downey,  PuUen  &  Downey  and 
Ralph  Sniltb,  all  of  Sacramento,  for  respond' 
ent. 

IIART,  J.  The  action  was  brought  to  re- 
cover from  the  defendant  Central  Califor- 
nia Traction  Company  damaRea  for  ita  neg- 
ligence in  causing  the  death  of  Gandolfo 
Ilardl,  the  father  of  plaintiff,  who  at  the 
time  of  the  commencement  of  the  action  was 
about  11  years  of  age.  The  defendant  Rosa 
Ilardl  Is  the  widow  of  the  deceased  and  the 
stepmother  of  plaintiff.  She  was  joined  as 
a  defendant  for  the  reason,  an  stated  In  the 
complaint,  that  she  had  refused  to  Join  as 
a  party  plaintiff.  She  made  no  appearance 
in  the  action  and  her  default  was  duly  en- 
tered, but  she  Is  not  affected  by  the  judg- 
ment, which  was  against  the  defendant  Cen- 
tral California  Traction  Company  for  the  sum 
of  $3,500.  The  appeal  la  by  said  company 
from  the  judgment 

Appellant  owns  and  operates  an  Interur- 
ban  electric  railroad  between  the  cities  of 
Sacramento  and  Stockton,  carrying  passen- 
gers and  freight  between  aald  cities  and  way 
stations.  Running  southerly  from  Sacra- 
mento, for  a  distance  of  more  than  half  a 
mile,  trains  are  operated  over  a  single-track 
road  on  the  east  side  of,  and  parallel  with, 
a  public  highway  known  as  the  Upper  Stock- 
ton road,  which  road  Is  paved  along  Its  cen- 
ter with  asphaltum,  the  paved  portion  being 
about  18  feet  In  width,  while  on  each  side 
of  the  pavement  the  road  has  a  dirt  surface 
about  10  feet  in  width.  The  railroad  track 
Is  immediately  along  the  east  side  of  the 
dirt  road  east  of  the  pavement.  At  a  point 
outside  the  city  limits  of  Sacramento,  a 
street,  known  as  Vina  Vista  street,  crosses 
said  railroad  track  at'  a  right  angle  and  In- 
tersects with,  but  does  not  cross,  said  Upper 
Stockton  road.  The  view  from  Vina  Vista 
street  for  a  distance  of  half  a  mile  north  or 
toward  the  city  of  Sacramento  was  nnoh- 
structed. 

The  evidence  discloses  that  both  Sansone 
and  the  deceased,  who  were  brothers-in-law, 
resided  on  Vina  Vista  avenne;  that  the  de- 
ceased, who  at  the  time  of  his  death  was  34 
years  of  age,  had  been  employed  in  the  sbop-j 
of  the  Southern  Pacific  Company,  In  the  city 
of  Sacramento;  thnt  some  two  months  pre- 
viously to  the  accident  whereby  he  lost  his 
life  he  had  met  with  an  accident  at  the  rail- 
road shops,  a  piece  of  steel  having  been  Im- 
bedded In  his  left  eye;  that  for  some  time 
before  he  was  killed  he  made  dally  trips  to 
an  oculist  In  the  city  of  Sacramento  for 
treatment,  leaving  hi.s  home  In  the  early 
morning  for  that  puri>ose  and  generally  re- 
turning In  the  afternoon  with  Sansoue  in 
the  latter's  wagon,  which  was  what  is 
known  as  a  "contractor's  wagon."  i 


The  accident  In  which  the  deceased  lost 
his  life  occurred  on  the  17th  uay  of  Janu- 
ary, 1914,  at  about  4  :30  o'clock  p.  m.  San- 
sone had  left  his  home  in  said  wagon,  drawn 
by  a  single  horse,  efirly  In  the  morning  and 
went  to  Sacramento  city.  The  deceased  had 
also  gone  to  the  cl^  for  treatment  by  the 
oculist.  At  about  1  o'clock  on  the  afternoon 
of  that  day  the  deceaiwd  joined  Sansone  at 
Sixth  and  D  streets,  In  said  city,  and  the 
two  started  together  in  the  wagon  for  their 
homes  on  Vina  Vista  avenue,  the  wagon 
being  loaded  with  lumber.  Sansone  was  the 
owner  of  the  horse  and  wagon  and  Hard! 
was  riding  with  him  merely  as  his  guest, 
he  having  no  interest  In  or  control  of  or  over 
the  horse  and  wagon  or  the  business  for 
which  Sansone  used  them.  Sansone,  who 
was  driving,  sat  on  the  right-hand,  and  the 
deceased  on  the  left-hand,  side  of  the  Seat. 
They  were  traveling  south  and  on  the  west 
side  of  the  Upper  Stockton  road  until  reach- 
ing a  point  within  a  distance  of  about  two 
city  blocks  from  Vina  Vista  street,  when  a 
horse  and  wngon  driven  by  one  Fletcher,  and 
proceeding  from  a  driveway  on  the  west  sidi? 
of  the  road  or  street,  caused  Sansone  to  pull 
over  to  the  dirt  road  on  the  east  side  and 
some  8  or  10  feet  from  tjie  appellant's  rail- 
road track.  After  passing  snid  horse  anl 
wagon,  Sansone,  so  he  testified,  turned  buck 
to  the  west  side  of  the  road.  Upon  reaching 
Vina  Vista  street,  however,  Sansone  turned 
to  the  left  and  started  to  cross  the  railroad 
track,  and  at  this  Instant  of  time  an  Interur- 
ban  train  of  two  cars,  traveling  south  from 
Sacramento,  struck  the  wagon,  throwing  It, 
the  horse,  and  the  occupants  of  the  wagon 
a  considerable  distance  from  the  crossing. 
As  a  result  of  the  collision,  Ilardl  was  almost 
Instantly  killed. 

The  evidence  further  shows  that  the  day 
upon  which  the  accident  occurred  was 
cloudy ;  thnt  it  had  bet*n  raining  dnrlng 
most  of  the  day;  and  that  a  heavy  south- 
east wind  was  prevailing  at  the  time  of  the 
accident  Sansone  testified  that  M'hen  he 
reached  a  point  about  115  feet  from  the  Vina 
Vista  crossing  he  stoppetl  the  horse  and 
looked  to  the  north  and  to  the  south :  that 
he  saw  or  heard  no  train  coming  from  ei- 
ther direction  and  then  proceeded  on  to* 
ward  the  crossing;  that  when  at  a  dis- 
tance of  5  feet  from  the  crossing  he  again 
halted  the  horse  and  again  looked  In  both  di- 
rections to  see  If  there  was  a  train  approach- 
ing, and  also  lls'tened  for  the  noise  or  some 
signal  of  one,  hut  that  he  neither  saw  nor 
heard  one  and  so  started  across  the  trcck» 
with  the  result  as  above  described. 

A  number  of  wltnes-sos  testified  that  the 
train,  just  before  It  struck  the  wagon,  was 
traveling  at  from  30  to  40  miles  an  hour, 
and  certain  witnesses  testlflwl  that  they 
heard  no  whistle  or  othw  signal  proceed 
from  the  train,  while  there  were  others  who 
f^uid  that,  a  few  seconds  before  the  colllsio'i 
they  heard  a  loud,  Irag  whistle*  followed  In 
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dose  succession  by  two  short,  shrill  whistles. 
And  while  some  of  the  witnesses  testified 
that  they  could  see  up  and  down  the  track 
at  the  time  of  the  accident  a  distance  of  five 
or  six  blocks,  Sansone  testified  that  on  ac- 
count of  the  darkness  of  the  day,  due  to  the 
cloudy  skies  and  the  lateness  of  the  day,  he 
could  see  no  greater  distance,  either  up  or 
down  the  track,  than  250  feet.  He  further 
testified  that  the  deceased  did  not  at  any 
time,  before  they  turned  and  started  to  cross 
the  track,  say  anything  or  look  either  np  or 
down  the  track.  He  was  merely  "sitting 
there,"  said  the  witness.  The  testimony 
further  showed  that  Ilardi,  before  be  receiv- 
ed the  injury  to  his  eye.  had  for  a  long  time 
almost  daily  gone  to  his  place  of  employment 
and  returned  to  his  home  on  Vina  Vista 
street  on  the  car»  of  the  appellant,  and  was, 
of  course,  familiar  with  the  existence  of  the 
railroad  track  at  said  street. 

The  motorman  testified  that  the  train  at 
the  time  of  the  accident  was  traveling  at  the 
rate  of  from  15  to  18  miles  an  hour.  He 
further  testified  that  he  posslblj-  could  have 
stopped  the  train  within  a  distance  of  160 
feet.  He  admitted  that  the  last  crossing  sig- 
nal he  sounded  before  the  collision  was  at  a 
point  between  Hartley  and  Vine  streets,  and 
Just  after  leaving  the  former  street,  which 
Is  north  of  Vine,  and  that  he  did  not  blow 
the  whistle  for  the  Vina  Vista  street  cross- 
ing until  he  saw  the  horse  and  wagon  In  the 
act  of  crossing  the  track  at  said  street  The 
motorman,  according  to  his  testimony,  first 
observed  the  wagon  in  which  Sansone  and 
the  deceased  were  riding  before  he  reached 
Vine  street.  He  said  that  he  noticed  the  ve- 
hicle particularly  because  it  was  traveling 
on  the  wrong  side  of  the  road ;  that  be  kept 
his  eyes  on  the  wagon,  thinking  possibly 
that  It  might  be  turned  to  pass  over  one  of 
the  street  crossings;  ttiat  when  he  was  near 
Vine  street  the  wagon  was  very  near  Vina 
Vista  street.  The  horse  was  traveling  at  a 
very  slow  rate'of  speed — not  over  2  or  3  miles 
an  hour  according  to  his  best  Judgment.  It 
should  be  stated  that  Vina  Vista  street  is  the 
next  street  to  Vine  street,  being  south  of  the 
latter  street.  O.  M.  Elliott,  a  civil  engineer, 
testified  that  he  measured  the  distance  from 
the  center  of  Vine  to  the  center  of  Vina  Vis- 
ta street  and  found  It  to  be  345  feet. 

The  witness  Currier,  whose  home  was  on 
Vine  street  on  the  west  side  of  the  Upper 
Stockton  road,  testifying  for  the  defendant, 
stated  that  he  was  on  his  way  home  on  foot 
from  Sacramento  and  about  three  blocks 
from  Vina  Vista  street  when  the  collision 
occurred ;  that  he  heard  a  loud  shrill  whistle 
from  the  street  car  when  It  was  about  60 
feet  from  Vine  street,  but  whether  about  30 
feet  above  or  below  he  said  that  he  was  un- 
able to  remember;  that  almost  simultane- 
ously with  the  hearing  of  the  whistle,  he 
looked  down  t!ie  road  and  saw  the  horse 
driven  by  Sansone  In  the  act  of  going  upon 
and  across  tlie  railroad  tmck  at  Vina  vLta 


street.  He  said  that  it  was  his  best  Judg- 
ment that  at  the  time  the  train  blew  its  whis- 
tle the  nose  of  the  horse  drawing  Sansone'a 
wagon  was  as  far  as  the  track. 

The  foregoing  embraces  a  statement  of  the 
facts  and  the  testimony  necessary  to  have  In 
view  and  to  be  considered  In  pa.sslng  upon 
the  points  urged  upon  this  appeal  for  a  re- 
versal. The  grounds  urged  for  the  reversal 
of  the  Judgment,  generally  stating  them,  are: 
(1)  That  the  deceased  failed  to  exercise  due 
care  to  avoid  the  acddent  and  was  guilty  of 
contributory  negligence  which  proximately 
caused  his  death;  (2)  error  in  giving,  modi- 
fying, and  refusing  to  give  certain  instruc- 
tions. 

[1  ]  1.  We  may  pretermit  any  expression  of 
opinion  upon  the  question  whether  the  evi- 
dence shows  that  Sfinsone,  owner  and,  at  the 
time  of  the  accident,  driver  of  the  horse  and 
wagon,  was  guilty  of  negligence  proximately 
causing  the  accident  and  the  consequent  in- 
jury to  and  death  of  Hardi ;  for,  as  we  un- 
derstand counsel  for  the  appellant,  they  do 
not  claim  that  the  negligence  of  Sansone  is 
Imputable  to  Hard!.  The  cases  are  quite  uni- 
form In  the  enunciation  of  the  rule  that  a 
person  riding  as  a  passenger  or  guest  In  a 
vehicle  driven  by  another  may  not  he  charg- 
ed with  the  negligence  of  the  latter  which 
has  caused  Injury  to  the  former,  unless  the 
passenger  or  guest  has  the  right  to  exercise 
control  over  the  driver  of  the  vehicle,  or  "Id 
the  eyes  of  the  law  may  be  said  to  possess 
such  power  of  control"  (Bryant  v.  Pac.  Elec. 
Ry.  Co.,  174  Cal.  739,  164  Paa  385),  or  uules.s 
it  is  made  to  appear  that  the  passenger  or 
guest  himself  actively  participated  In  the 
negligence  of  the  driver.  See,  in  addition  to 
case  above  cited,  the  following:  Wilson  v. 
Puget  Sound  Co.,  52  Wash.  b22,  101  Pac.  50, 
132  Am.  St.  Rep.  1044;  Howe  v.  Minneapolis, 
etc.,  Ry.  Co.,  62  Minn.  71,  64  N.  W.  102,  30 
U  R.  A.  684,  54  Am.  St.  Rep.  616;  Clarke  v. 
Conn.  Co.,  83  Conn.  219,  76  Atl.  523;  United 
Rys.  &  Elec.  Co.,  etc.,  v.  Crain  et  al.,  123 
Md.  332,  91  Atl.  405;  Hermann  v.  R.  I.  Co., 
36  R.  I.  447,  90  Atl.  813;  Chadbourne  v. 
Springfield  St.  Ry.  Co.,  199  Mass.  574,  85  N. 
E.  737;  Perez  v.  N.  O.  City  &  L.  R.  Co,  et  al., 
47  La.  1391,  17  South.  869 ;  Lluluger  v.  S.  F. 
Railroad  Co.,  18  Cal.  App.  411,  123  Pac.  235; 
Bresee  v.  Los  Angele-s  Traction  Co.,  149  Cal. 
131.  85  Pac.  152,  5  L.  R.  A.  (N.  S.)  1059; 
Fujlse  T.  Pac.  Elec.  R.  Co.,  12  Cal.  App.  207. 
107  Paa  317;  Parmenter  v.  UcDougall,  172 
Cal.  300, 1S6  Pac.  460.  But  It  Is  argued  that, 
because  the  deceased,  before  Sansone  started 
to  drive  across  the  track,  knowing  that  trains 
at  frequent  Intervals  during  the  day  paHsed 
over  the  track,  failed  to  look  up  and  down 
the  track  to  ascertain  whether  or  not  a  train 
was  approaching,  but  remained  passive  or 
quietly  in  his  seat  on  the  wagon,  saying  noth- 
ing and  doing  nothing,  this  court  Is  Justified 
In  declaring  that,  as  a  matter  of  law,  be  did 
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not  exercise  ordinary  care  for  his  own  safe- 
ty, or,  in  other  words,  that  he  was  guilty  of 
negligence  proximately  contributing  to  his  fa- 
tal injuries. 

[2-1]  It  IB  obviously  true,  as  the  above-cited 
cases  plainly  point  out,  that,  while  a  guest  or 
a  passenger  riding  In  a  vehicle  with  another 
is  not  chargeable  with  the  latter's  negligence 
which  has  directly  resulted  In.lqjury  to  the 
passenger  or  guest,  Qie  law  nevertheless  casts 
upon  such  passenger  or  guest  in  such  case 
the  duty  of  exercising  ordinary  care  for  his 
own  safety,  and  the  court  In  this  case  In  clear 
language  so  instructed  the  Jury.  But  unless 
the  evidence  shows  beyond  question  that  the 
passenger  or  guest  failed  to  exercise  such 
care  as  was  necessary  for  bis  own  safety, 
then  the  question  whether  be  was  remiss  in 
that  respect  or  was  guUty  of  negligence  con- 
tributing to  his  injury  Is  primarily  for  the 
Jury.  The  burden  was  cast  upon  the  defend* 
ant  to  diow  that  the  dec^taed  failed  to  exer- 
ciae  sncb  care  for  hla  own  safety  as  was  re- 
quired of  him  to  charge  the  defendant  with 
responsibility  for  his  death.  The  ques- 
tion here,  then,  is  whether  there  was  any 
jDStiflcation  for  the  impUed  flnding  of  the 
Jury  that  Qie  deceased  was  not  culpable  in 
that  respect,  ^niere  Is  no  evidence  of  any 
overt  or  afflrmative  act  of  negligence  on  the 
part  of  nardl  or  that  he  participated  in  the 
negligence  of  Sanaone,  assuming  the  latter  to 
tiave  been  guUty  of  negligence,  by  urging  him, 
with  knowledge  of  the  near  approadi  of  a 
train,  or  with  knowledge  that  he  (Sansone) 
had  not  looked  and  listened  to  ascertain 
whether  there  was  a  train  near  at  hand,  to 
proceed  on  over  the  crossing.  Nor  is  there 
any  evidence  that  Sansone  was  an  incompe- 
tent or  careless  driver,  or  that  Hard!  had  any 
reason  to  suppose  that  be  was  not  competent 
to  drive  the  horse  properly,  or  to  believe  that 
Sansone  was  not  doing  his  duty  by  looking 
for  approaching  trains.  It  is  true,  if  we  ac- 
cept Sansone's  testimony  as  to  that  matter, 
that  Ilardl  said  notbing  and  did  nothing  and 
looked  neither  to  the  north  nor  south  before 
the  horse  was  started  by  Sansone  over  the 
crossing;  but  this  did  not  constitute  negligence 
per  se  or  such  acts  of  omission  as  to  Justify 
the  conclusion  or  declaration,  as  a  matter  of 
law,  that  he  failed  to  use  due  care  for  his 
own  safety,  since  he  was  a  mere  guest  of  San- 
sone, riding  with  the  latter  by  his  permis- 
sion and  sufferance,  and,  having  no  Inter- 
est In  the  plans  or  purposes  for  which  San- 
sone was  then  using  the  horse  and  vehi- 
cle, and  was  without  any  right  or  power  to 
exercise  any  control  over  the  latter  In  the 
management  of  the  vehicle.  Moreover,  the 
deceased  knew  that  Sansone,  having  been  ac- 
customed for  some  time  to  driving  over  the 
Vina  yista  crossing,  knew  as  fully  or  as  well ' 
as  he  did  that  trains  passed  frequently  over 
the  railroad  track  every  day,  and,  as  there 
is,  as  stated,  no  evidence  that  Sansone  was 
ordinarily  a  careless  driver  or  did  not  know 


how  to  manage  a  vehicle  drawn  by  a  horse, 
the  deceased  had  the  right  to  assume  that 
Sansone  would  exercise  reasonable  care  and 
caution  in  making  the  crossing. 

Furthermore,  In  considering  whether  the 
deceased  exercised  the  care  which  is  re- 
quired of  a  person  situated  as  he  was,  the 
Jury  were  entitled  to  and  probably  did  take 
Into  account  these  facts:  That  the  day  was 
more  or  less  darkened  by  clouds;  that  the 
accident  occurred  at  a  late  hour  of  a  mid- 
winter day;  that  a  strong  wind  was  blowing 
from  the  southeast  and  In  the  opposite  direc- 
tion from  which  the  train  was  traveling,  the 
natural  effect  <tf  which  was  to  drive  the 
noise  which  usually  proceeds  from  a  movli^ 
train  from  the  direction  and  the  hearing  of 
himself  and  Sansoue.  Besides,  the  eyesight 
of  the  deceased  was  greatly  Impaired,  and, 
if  the  Jury.b^eved  Sansone  whoi  be  said 
that  he  looked  and  saw  no  train  approaching 
(and  it  cannot  be  said  that  they  did  not), 
then  it  is  probable  that  they  conduded  that 
if  the  deceased  did  look  to  the  north  lie  was 
no  more  likely  to  see  the  train  than  was  San- 
sone, and  that  Oiey  had  the  right  to  beHeve, 
notwithstanding  Sausone'a  apparent  state- 
ment to  the  contrary,  that  tlie  deceased  did 
look  to  see  whether  there  was  a  train  ap- 
proaching the  cros^g  over  which  they  were 
about  to  pass,  there  can  be  no  doubt,  ainoe 
it  was  made  to  appear  that  the  deceased  was 
perfectly  ftunlliar  with  the  conditlona  exist- 
ing as  to  the  crossing,  bavli^  passed  over  it 
innumerable  times  and  having  almost  aa  fre- 
quently ridden  on  the  defnidant's  care  from 
that  p<4nt,  and  since,  furthermore,  the  pre- 
sumption is  (a  disputable  presumption.  It  Is 
true)  that  the  deceased  exertdsed  due  care 
for  his  own  safety,  having  in  view  the  sur- 
rounding conditions  with  which  he  was  fa- 
miliar. Baltimorojr  Potomac  B.  R.  Co.  v. 
Landrlgan,  191  UrS.  461,  24  Sup.  Ct  187, 
48  L.  Ed.  3e2 ;  Droulllard  v.  8.  P.  Co.,  172 
Pac.  40S.  What  more  the  deceased  could 
have  done  than  what  he  did  do  under  all  the 
circumstances,  It  ts  not  easy  to  suggest  He 
bad  no  right  to  Interfere  with  Sansone's  man- 
agement of  the  horse  and  vehicle,  and,  as 
the  cases  say,  in  most  instances  such  Inter- 
ference by  the  passenger  or  guest  where  the 
vehicle  Is  about  to  be  placed  in  a  position  of 
danger  might  prove  to  be  gross  Imprudence 
and  so  disconcert  the  driver  as  to  cause  the 
disastrous  result  which  such  Interference 
was  designed  to  avoid.  See  Howe  v.  Minne- 
apolis, etc.,  Ry.  Co.,  62  Minn.  71,  64  N.  W. 
102,  30  Ij.  R.  a.  684,  54  Am.  St.  Rep.  616,  620, 
and  the  other  cases  above  named.  The  Jury 
were  Justified  In  concluding  that  all  be  could 
do  under  the  circumstances  was  to  ronain 
quiet,  as  be  did,  and  to  rely  upon  the  driver, 
who  had  exclusive  control  and  managnnmt 
of  the  horse  and  vehicle. 

In  Hermann  v.  Rhode  Island  Co.,  86  R.  I. 
447,  90  AtL  813,  supra,  the  plaintiff  was  in- 
jured as  the  result  of  a  coHMmi  between  the 
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automobile  In  which  she  was  riding  as  the 
guest  of  the  owner  and  drlva  of  the  ma- 
chine with  a  railroad  train  of  the  defendant 
The  court  In  tlut  case  said: 

"In  accordance  with  both  reason  and  the 
weight  of  authority,  any  negligence  on  the  part 
of  Berghmann  (driver  of  the  auto)  which  may 
have  coQtribated  to  bring  about  the  collision 
cannot  be  imputed  to  either  of  Hneae  plalntiffB 
(husband  and  wife  havlnE  Joined  in  the  suit), 
between  whom  and  Berghmann  no  relation  of 
master  and  servant,  principal  and  agent,  or 
participators  in  a  common  enterprise,  existed  in 
fact,  or  should  be  Implied  in  law.  It  is  the  duty 
of  such  guest  or  passenger,  in  circumstances 
similar  to  the  one  under  consideration,  to  use 
reasonable  care  for  his  own  safety.  Whether 
he  has  exercised  such  a  degree  of  care  is  pri- 
marily a  question  for  the  jury.  It  cannot  be 
said,  as  a  matter  of  law,  that  such  guest  or 
passenger  is  guilty  of  negligence  because  he  has 
done  notbing.  Jn  many  such  cases,  the  highest 
degree  of  caution  may  consist  of  inaction.  In 
situations  of  great  and  sudden  i>eril  meddlesome 
interference  with  those  having  control,  either  by 
physical  act  or  by  disturbing  suggestions  and 
needleSB  warnings,  may  be  exceedingly  disas- 
trous in  Its  result.  While  it  is  true  that  it  is 
the  duty  of  such  guest  or  passenger  not  to 
submit  himself  and  his  safety  solely  to  the  pru- 
dence of  the  driver  of  the  vehicle,  and  that  he 
must  himself  use  reasonable  care  for  his  own 
safety,  nevertheless,  be  should  not  in  any  case 
be  held  guilty  of  contributory  negligence  merely 
becauae  oe  baa  done  notbing." 

The  court  thcai  proceeds  to  state  certain 
conditions  the  existence  of  which  would  Just- 
ly lead  to  the  conclusion  that  the  guest  or 
passenger  had  not  used  the  requisite  care 
for  his  own  safety  and  so  not  be  entitled  to 
recover  for  his  injury.  None  of  the  supposi- 
titious conditions  so  suggested,  however,  was 
shown  to  exist  In  this  case.  The  other  cases 
above  cited,  notably  Wilson  t.  Puget  Sound 
Elec  Ry.  Co.,  62  Wash.  522,  101  Pac.  00, 132 
Am.  St.  Rep.  1044,  supra,  express  views  sim- 
ilar to  tliose  above  reproduced  herein  from 
the  Hermann  Case. 

Oar  condusjkm  Is  that  the  question  wheth- 
er the  deceased  was  gniltr  of  negligence 
which  directly  caused  his  death  was,  under 
the  drcumsbinces  of  the  case  as  presented, 
one  exclusively  for  the  Jury's  determination. 

[71  2.  The  c(«nplaint  against  the  court's 
charge  is  aimed  at  Qum  portions  thereof 
whereby  the  question  was  submitted  to  the 
Jury  whether  the  deftedant,  by  the  exercise 
of  reasonable  diUgoice,  could  have  prevented 
the  «dd»t,  and  the  Aillure  to  do  so  con- 
stltnted  the  proximate  caiue  of  the  accident 
and  Its  consequences,  notwithstanding  that 
the  deceased  himself  might  have  been  guilty 
of  anteoedrat  n^igence  contributing  to  the 
collision.  This  propoiritlon  involves  the  doc- 
trine known  as  the  "last  deer  chance"  or 
opportunity*  and  there  was  evidence  justify- 
ing tlie  court  In  submitting  that  question  to 
the  Jury.  In  substantiation  of  this  state- 
ment, we  have  only  to  refer  to  the  conduct 
of  the  deceased  as  above  described,  to  the 
testimony  of  Sansone  that,  although  Just  be- 
fore starting  over  the  crossing  he  loolied  up 
and  down  the  track,  he  saw  no  train  coming 
from  either  direction,  and  particularly  to  the 


testimony  of  Elliott,  the  civil  engineer,  who 
measured  and  gave  the  distance  between 
Tine  and  Tina  Tlsta  streets,  to  that  of  the 
witness  Currier,  who  testified  that  almost  at 
the  very  time  he  heard  the  whistle  of  the 
car  near  Tine  street  he  saw  Sansone  In  the 
act  of  driving  over  the  crossing  at  Tina  Tls- 
ta street,  the.  horse's  nose  then  being  as  tar 
as  tlie  track,  and  to  that  of  the  motorman 
who  testified  that  he  could  possibly  have 
stopped  the  train  at  the  rate  at  whicih  it  was 
then  going  within  a  distance  of  ISO  feet,  and 
farther  testified  that  he  saw  Sansone  and  the 
deceased  for  several  Mocks  before  they  reach- 
ed Tina  Tlsta  street  and  kept  close  watch  of 
their  movements  all  the  way  down. 

Elliott,  it  wlU  be  recalled,  said  that  the 
distance  from  the  center  of  Tine  to  the  cen- 
ter ot  Tina  Tlsta  street  was  345  feet  Cui^ 
rler,  although  not  certain  whether  when  he 
heard  the  whistle  the  train  was  50  feet  north 
or  50  feet  south  of  Tine  street,  was  reason- 
ably' certain  that  it  was  not  more  than  60 
feet  from  said  street  on  either  side.  Mani- 
festly, If  when  die  train  whistled  It  was  50 
feet  north  of  Tine  street,  there  was  then  an 
Intervening  distance  between  the  train  and 
Tina  Tlsta  crossing  of  over  400  feet  If, 
however,  the  train  was  60  feet  south  of  Tine 
when  it  blew  its  Whistle,  there  was  still  ap- 
proximately 300  feet  between  the  train .  at 
that  point  and  the  Tina  Tlsta  crossing  and. 
according  to  the  motorman  himself,  he  could 
have  stopped  the  train  after  Sansone  had 
driven  partly  on  the  track  so  as  to  have 
avoided  the  colllaion.  Thus  tlie  question 
whether  the  defendant  could  have  prevented 
the  accident  by  the  exerdse  of  a  proper  de- 
gree of  care  and  diligence  was  introduced  in- 
to the  case,  and  it  was  obviously  proper  for 
the  court  to  Instruct  the  Jury  upon  that  Is- 
sue. 

[8]  Typical  of  the  several  instructions  giv- 
en by  the  court  and  addressed  to  that  ques- 
tion is  the  following: 

"One  having  knowledge  of  the  dangerous  situ- 
ation of  another  and  having  a  clear  opportunity, 
by  the  exercise  of  proper  care,  to  avoid  injuring 
another,  must  do  so,  notwithstanding  that  the 
latter  has  placed  himself  in  such  situation  of 
danger  by  nia  own  negligence.  If,  therefore, 
you  should  find  from  the  evidence  that  the  mo- 
torman of  defendant's  car  which  collided  with 
the  wagon  saw  the  decedent  on  the  wagon  on  the 
track,  and  could  have  stopped  the  train  without 
injury  to  the  same  or  to  its  passengers,  and  by 
so  stopping  the  train  within  the  diortest  time 
and  space  possible  under  the  circumstances, 
could  have  avoided  the  collision,  and  neglected 
to  do  so.  In  consequence  of  which  neglect  to  stop 
the  train,  the  decedent  was  killed,  the  plaintiff 
Is  entitled  to  a  verdict" 

There  can  be  no  doubt  that  the  above  In- 
struction Involves  a  correct  general  state- 
ment of  the  rule. 

[1-11]  Of  course.  In  a  case  where  the  evi- 
dence plainly  and  clearly  showed  that  the 
Injured  party  himself  had  an  opportunity 
(of  which  be  then  had  knowledge)  to  relieve 
himself  of  the  perilous  position  into  which 
he  had  negligently  placed  hinueU;  and  could 
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have  done  so  by  the  exercise  of  reasonable 
diligence  and  tbus  himself  have  avoided  the 
accident,  then  such  a  situation  would  be  pre- 
sented as  Is  to  be  found  In  several  of  the 
cases  cited  by  the  defendant.  In  such  a 
case,  It  would  be  no  less  the  duty  of  the  par- 
ty so  placing  himself  in  such  a  position  to 
prevent  the  accident  than  It  would  be  for 
the  other  party  to  do  so,  and  If  under  such 
circumstances  an  accident  occurred  and  dam- 
age to  person  or  property  resulted,  the  neg- 
ligence of  the  party  placing  himself  in  the 
position  of  danger  would  be  a  continuing,  ac- 
tive, concurring  cause  thereof.  But  no  such 
a  case  is  presented  here.  While  a  railroad 
crossing  over  a  public  street  Is  itself  a  sig- 
nal of  a  danger,  and  those  attempting  to 
make  the  crossing  must  always  exercise  due 
care  and  caution,  still  the  public  obviously 
have  the  right  to  pass  over  it  The  mere 
act  of  passing  over  the  crossing  Is  not  negli- 
gence per  se.  There  la  negligence  only  when 
the  attempt  is  made  to  pass  over  the  cross- 
ing without  flrst  using  reasonable  care  In  as- 
certaining In  the  proper  way  whether  there 
is  a  train  on  the  track  approaching  the  cross- 
ing or  about  to  approach  It  There  is  evl- 
dence'here  that  Sansone  looked  both  ways 
before  he  started  over  the  track  and  saw  no 
train  before  and  at  the  time  the  horse  and 
vehicle  were  started  over  the  crossing;  that 
the  train  suddenly  and  unexpectedly  came 
upon  Sansone  and  the  deceased;  and  that 
therefore  their  position  unexpectedly  became 
one  of  peril  only  when  it  was  too  late  for 
them  to  withdraw  therefrom  In  time  to  have 
avoided  the  accident  Thus  it  is  clear  that 
upon  that  question  the  case  was  one  pecul- 
iarly for  the  jury,  or,  In  other  words,  not 
a  case  where,  as  la  true  of  the  cases  cited 
by  the  defendant,  It  can  be  said,  as  a  mat- 
ter of  law,  that  the  negligence  of  the  de- 
ceased was  a  continuing,  active,  efficient, 
concurring  cause  of  the  accident  and  its  con- 
sequences. 

We  bare  found  no  legal  reason  for  dis- 
turbing the  Judgment,  and  It  la  therefore  af- 
firmed. 

We  concur:  OHIPHAN,  P.  J.;  BDR- 
NBTT.  J. 


PEOPLE  T.  WEBSTER.  <Cr.  672.) 

(District  Court  of  Appeal,  First  District.  Cali- 
fornia.   March  19,  1018.    Rehearing  De- 
nied by  Supreme  Court  May  17,  191S.) 

1.  Criminal  Law  «=>829(1)  —  Bbqukst  iob 

Caution  A  BY  Instruction. 
Requested  cautionary  instruotlon,  In  prose- 
cution for  rape,  was  sufficiently  eoverra  by 
charfce  to  consider  the  matter  calmly,  dispaa- 
Bionately,  and  deliberately,  as  they  would  any 
other  acciisstioQt  to  be  very  careful,  and  to 
wpigh,  analyze,  and  consider  the  testimony  care- 
fully and  Kuanledly, 


2.  Rape  ^=>42  —  EviDBNOB  --  CnAKACTEB  or 

Accused. 

In  proflecntion  for  rape,  prosecuting  attor- 
ney's auestion  whether  witness  knew  that  ac- 
cused nad  been  sentenced  to  the  penitentiary 
for  rape  was  Improper  and  nnfalr;  the  Jodr* 
ment  referred  to  naTing  been  reveraed. 

3.  Rape  <S=>42  —  Etidence  —  Characteb  of 
Accused. 

In  prosecution  for  rape,  the  assiatant  dis- 
trict attomer  could  properly  ingnlre  whether 
witnesses  ban  heard  that  accused  nad  been  pre- 
viously accused  of  rape;  sudi  accnsations,  even 
if  untrue,  bearing  on  reputation. 

4.  Criminal  Law  ®=a718,  722%— Conduct  of 
Counsel. 

There  can  be  no  excuse  for  flagrantly  im- 
proper conduct  of  assistant  district  attorney,  in 
referring  to  prior  conviction  for  similar  oETense 
after  the  court  had  stricken  out  all  reference 
thereto,  and  in  saying  what  be  would  do,  had 
prosecutrix  in  rape  case  been  bis  daughter. 

5.  Criminal  Law  «s»1171(1)  —  Appeal  ~ 
HABUI£SB  Ebbob. 

But  such  error  was  harmless,  where  the  rec- 
ord of  defendant's  gnilt  was  very  dear  and  con- 
vincing. 

Appeal  from  Superior  Court,  Oity  and 
County  of  San  Francisco ;  Geo.  H.  Cabaniss, 
Judge. 

Warren  it.  Webster  was  convicted  of  an 
attempt  to  commit  rape,  and  be  appeals.  Af- 
firmed. 

Thoa.  P.  Wickea,  ot  San  Francisco,  for  ap- 
pellant T7.  S.  Webb,  Atty.  Gen.,  and  John  H. 
Rlonlan,  Deputy  Atty.  Cten.,  tor  tbe  Peofrie. 

ZOOK,  Acting  Presiding  Judge  pro  tem. 
In  this  case,  upra  an  infonnatltm  diarging 
him  with  rape,  the  defendant  was  convicted 
of  an  attempt  to  commit  rape.  No  useful 
purpose  would  be  subserved  by  a  recital  of 
the  facta  upon  which  the  defendant  was  con- 
victed; but  the  evidence,  which  showed  a 
prompt  complaint  by  tbe  Uttle  ^rl  to  her 
mother,  an  immediate  medical  examination, 
followed  by  the  arrest  of  the  defendant  on 
the  day  of  the  offense,  a  straigbtforward 
story  UAA  by  the  prosecutinff  witness  on  tbe 
stand,  and  a  rambling  and  incoherent  tale 
on  the  [mrt  of  tbe  defaidant,  was  amply  suf- 
ficient to  warrant  the  convIctiMi. 

[t]  Only  two  points  are  urged  for  re- 
versal of  tlie  Judgmoit;  one  beinc  the  refus- 
al of  the  court  to  g^ve  a  cantlonnry  instruc- 
ti<m  requested  by  defendant,  and  tbe  other 
being  misconduct  on  the  part  of  the  district 
attorney.  While  the  instruction  offered  might 
well  have  been  givKi,  we  are  satisfied  that 
the  trial  omrt  folly  covered  tbe  polnti  in- 
volved therein  when  it  instmcted  tbe  jury 
to  ccmsider  the  matter  "calmly,  diiq)asBic»iate- 
ly,  and  deliberately,"  aa  Onej  mmld  any  oth- 
er accusation,  and  tbat  tb^  were  '^o  be  very 
careful  in  any  su<Ai  case,"  and  should  "care- 
fully and  guardedly  weigh,  analyse,  and  con- 
sider tbe  testimony  against  tb»  defendant" 

[2, 1]  On  cross-examination  of  one  of  de- 
fendants cbaracter  witnesses,  tbe  asslstaat 
district  attorney,  Mr.  UcWood«  asked  the  fol- 
lowing gnestion: 
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"Do  yon  know  that  on  tlM  28ai'day  Febro* 
ory,  1896,  be  [tbe  defuutant]  wa«- aentenced  to 
San  Qnentin  for  rape?" 

As  the  trial  indga  steted  at  tbo  time,  flie 
Jndsment  referred  to  waa  rerenKd  by  tbe 
Supreme  Court,  and  tbe  questkm,  In  t3ie  fonn 
put,  waa  manifestly  Improper  and  unfair. 
However,  d^odanM  oonnad  did  not  aa- 
algn  tbe  qneatkm  aa  mlacondnct,  but  made  a 
request  that  tbe  Jury  be  Inatmcted  to  dlare- 
gaid  It,  which  requeat  was  promptly  granted. 
In  the  examination  ot  anbaeqoeot  tbaracter 
wttneaaefl,  the  district  attorney  asked  them 
If  tbv  had  ever  heard  that  the  d^landant 
had  been  accnsed  of  rape  before.  This  waa 
proper,  aa  even  untrue  accasatlMia  have  their 
beaidng  on  a  peram'a  rqnitation. 

[4, 1]  Upon  tbe  argnment;  Ur.  UcWood.  in 
flagrant  dlansard  ot  tbe  taxt  that  the  court 
had  stricken  out  all  reference  to  the  previous 
jodgnunt,  deliberately  referred  th»eto  again, 
and  also  made  aome  hl^^ily  Inflammatory 
atatemmta  as  to  what  he  hlmaeU  would  have 
daw,  bad  his  own  dan^ter  been  treated  as 
.  proaecntrlx  had  beoi.  ^niere  is,  and  can  be, 
no  ezcuae  fiw  this  conduct  on  tbe  part  of  tiie 
assistant  district  attwnoy,  and  In  a  case  that 
was  at  all  cloae  aneh  conduct  would  compel 
a  reversal ;  but  In  this  case  the  record  of  de- 
fendant's guilt  la  80  clear  and  convincing 
that  we  are  oonatralned  to  hold  that  tbe  mts- 
conduct  of  tlie  aaslatant  district  attorney  has 
not  reanlted  In  a  mlscarrlftge  of  justice.  It 
Is  to  be  noted  that  the  trial  judge  endeavored 
to  keep  tbe  asststant  district  attorn^  within 
bounds  in  every  way,  except  by  fining  Mm 
for  contempt,  a  procedure  which  may  com- 
mend Itself  to  trial  courts  In  the  future  under 
similar  circumstances. 

Tbe  Judgment  is  affirmed. 

We  concur:  KERRIGAN,  J.;  BEASLT, 
Judge  pro  tem. 


HAIOHT  et  al.  v.  STEWART  et  aL 

(CHv.  1781.) 

(District  Court  of  Appeal.  Third  District,  Call- 
fomia.    March  16,  1918.    Rehearing  De- 
nied by  Supreme  Court  Hay  13, 1918.) 

1.  JuDOiOENT  «=3250  —  Belicp  —  Scope  of 

FUADIKOa. 

A  parb  is  not  only  entitied  to  any  and  all 
relief  whico  is  appropriately  within  the  scope  of 
bis  pleading,  but  may  be  awarded  such  relief 
upon  any  substantial  legal  or  equitable  ground 
coming  within  the  fair  and  reasoDable  import 
of  the  averments  of  bis  pleading. 

2.  JuDouxNT  «c»2S0  ~  Beubt  —  Scon  OF 

Pleadinob. 

In  a  suit  to  annul  a  contract  for  tbe  ex- 
change of  real  estate  for  certau  lands  and  cor- 
poration bonds,  where  the  complaint  alleged  that 
defendant  had  no  title  to  the  landa,  and  that 
the  bonds  were  worthless,  judgment  based  on 
failure  of  consideration  could  properly  have 
been  rendered  within  the  plea^ngs,  if  supported 
by  the  evidence) 


3.  Verdob  Ann  Pubchaseb  <S=>44  —  Fbauo 
AND  Want  of  Capacitt— Evidence. 

In  suit  to  set  aside  an  exchange  of  lands  by 
plaintHPs  decedent  on  tbe  ground  of  fraudulent 
repreaentationa  and  weakened  mental  caiwcity, 
evidence  h«id  to  warrant  a  finding  that  plain- 
tiff's decedent  was  mentally  capable  of  so  con* 
ducting  the  transaction  as  to  protect  bis  own 
interests. 

4.  VsHDOB  Aim  PoaoHASEB-«s»44— Evidence. 

In  a  suit  to  set  aside  a  contract  for  the  ex- 
change of  lands  between  plaintiff's  decedent  and 
defendants  on  the  ground  that  one  of  the  defend- 
ants fraudulently  represMited  his  interest  in  the 
land,  evidence  Mid  to  warrant  finding  that  sneb 
representations  were  not  Use. 

5.  Venoob  and  Puechasbb  ^s>44— Misbef- 
besentationb— Evidence, 

In  a  suit  to  set  aside  a  contract  made  by 
plaintiff's  decedent  for  an  ezcbange  of  landa  for 
Gorporatim  bonds  on  the  ground  of  false  repre- 
sentation that  the  bonds  were  worth  $600  each, 
evidence  held  to  warrant  a  finding  for  defendant 
that  no  such  representation  was  made. 

6.  VeNDDB   and    PUBOHASEB  MlSBEP- 

BB8ENTAT70NS— Evidence  —  "Sfbodx.atitx 

OB  Tbadino  Vai-de." 
In  a  suit  to  set  aside  a  contract  made  by 
plaintiff's  decedent  for  an  exchange  of  lands  for 
corporation  bonds  alleged  to  be  worthless,  evi- 
dence held  to  warrant  a  finding  that  the  bonda 
had  a  "apeculative  or  trading  value,"  that  ie.  a 
value  following  from  a  possibility  or  probability 
dependent  on  tbe  foture  management  of  tbe  cor- 
poration, that  they  would  acquire  a  substantial 
market  valae. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Speculative  Value.] 

Appeal  from  Superior  Court,  Olenn  Coun- 
ty; Wm.  M.  Pinch,  Judge. 

Action  by  Samuel  C.  Haight,  executor  of 
the  estate  of  Oeoi^e  W.  Haight,  deceased, 
substituted  as  plalntifif,  and  another,  against 
W.  H.  Stewart  and  others.  From  Judgment 
for  defendants  and  denial  of  a  new  trial, 
plalntifls  appeal.  Affirmed. 

Leon  Martin,  of  San  Francisco,  for  appel- 
lants.   Duard  V.  Oeis,  of  Willow,  fOr  re- 

simndents. 

Hart,  J.  Oeorge  W.  Haight  and  his  wife, 
Mary  Setchel  Haight,  commenced  the  action 
for  the  purpose  of  having  rescinded  a  certain 
contract  between  the  plaintiff,  George  W. 
Haight,  and  the  defendant,  W.  H.  Stewart, 
and  to  have  declared  null  and  void  two  cer- 
tain deeds  of  conveyance.  After  the  trial  of 
the  case  and  before  judgment  was  entered, 
George  W.  Haight  died,  and  bis  executor, 
Samuel  C  Haight,  was  suhstltnted  as  one  of 
the  plaintiffs. 

Tbe  complaint  shows  that  during  the 
month  of  November,  1911,  George  W.  Haight 
and  W.  H.  Stewart  were  negotiating  for  an 
exchange  of  certain  properties.  On  the  22d 
of  November  they  entered  into  a  written 
agreement  by  which  said  Haight  agreed  to 
convey  to  Stewart  a  tract  of  land  situated  in 
Glenn  county,  consisting  of  760  acres,  and 
Stewart  agreed  to  convey  to  Haight  his  in- 
terest In  certain  lands  in  Mendocino  county, 
subject  to  certain  specified  incumbrances,  and 
also  to  deliver  to  him  27  bonds  of  the  par 
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ralue  of  $1,000  each  of  tbe  Wsstem  Consoli- 
dated Coal,  Gas  A  Electric  Company  (here- 
inafter called  "the  bonds").  The  transaction 
was  consummated  on  the  27th  day  of  Novem- 
ber, 1911,  by  the  delivery  to  defendant  Myr- 
tle J.  Stewart,  wife  of  W.  H.  Stewart,  of  a 
deed,  executed  by  Georse  W.  Halght  and  hla 
wife,  ccmveytng  the  Glenn  county  lands,  and 
by  the  execution  and  delivery  by  said  Stew- 
art to  George  W.  Halght  of  an  assignment 
of  all  bis  right,  title,  and  interest  In  and  to 
the  oertiflcate  of  purchase  of  the  Maidodno 
county  lands,  subject  to  certain  incnmbrano- 
es  therein  spedfled,  and  by  the  delivery  to 
said  Halght  of  27  bonds  of  said  coiporatton. 
On  December  18.  1911,  defendants.  Myrtle 
J.  Stewart  and  W.  H.  Stewart  conveyed  tiie 
Glenn  county  lands  to  J.  Ia  Stewart,  the 
father  of  W.  H. 

It  Is  charged  Jn  the  complaint  that  the 
above^escribed  otuisactlon  was  brought 
about  by  end  through  the  false  statemoits 
and  representations  of  W.  H.  Stewart  to  Gea 
W.  Halght;  that  said  Stewart  r^iresented  to 
said  Haigtat  that  he  had  title  to  the  Mendo- 
cino county  lands,  whraeas  the  title  to  said 
lands  was  never  at  any  time  rested  In  Stew- 
art, but  that  the  same  was  at  the  time  of 
the  transfer,  and  still  is,  in  the  United  States 
government;  Stewart  stated  and  repre- 
sented to  said  Halght  that  the  bonds  were 
of  the  actnal  value  of  $600  each,  and  that 
he  (said  Stewart)  had  a  short  time  previous- 
ly to  the  transactloo  involved  herein  sold 
some  of  said  bonds  at  that  price;  that  said 
bonds  were  then  "and  now"  of  no  value 
whatever  and  are  wholly  worthless  for  any 
purpose.  It  Is  alleged  that  said  Halght,  be- 
lieving, accepting,  and  relying  upon  the  false 
statements  and  representations  so  made  to 
faim  by  Stewart,  on  the  22d  day  of  November. 
1911,  entered  into  and  snbscrtbed  to  the 
written  agreement  with  said  Stewart  atwve 
mentioned,  and,  on  the  27th  day  of  November, 

1911,  in  pursuance  of  said  agreement,  convey- 
ed and  transferred  his  Glenn  county  lands  to 
said  Myrtle  J.  Stewart  It  Is  alleged  that 
the  said  Myrtle  J.  Stewart  knew  that  the 
rtateraents  and  representations  made  by  W. 
H.  Stewart  to  said  Halght  were  false  and 
outme  when  they  were  so  made.  It  is  fur^ 
ther  alle^  that  the  said  Halght,  at  the 
time  of  the  traasaction,  was  sick,  physically 
and  mentally,  and  that  his  mental  strength 
had  been  prior  to  the  time  of  the  said  trans- 
action, and  was  at  said  time,  greatly  weak- 
ened. The  complaint  states  that  the  said 
Halght  and  Ms  wlffe,  Mary  S.  Halght,  the 
other  plaintiff  herein,  did  not  know  or  have 
any  knowledge  that  the  said  statements  and 
representations  made  by  the  said  W.  H.  Stew- 
art at  the  time  above  mentioned  respecting 
the  bonds  and  the  Mendocino  county  lands 
were  not  true  untU  the  14th  day  of  March, 

1912,  when  they  teamed  that  said  statements 
and  representations  were  wholly  false  and 
ontruflk  and  that  the  said  bonds  were  abso- 


lutely worthless,  and  tliat  the  title  to  the 
Mendocino  lands  was  still  in  the  United 
States  government,  and  not  In  the  said  W. 
H.  Stewart  It  is  allied  that  due  notice  to 
both  W.  H.  Stewart  and  MyrUe  J.  Stewart 
was  thereafter  given  by  said  Halght  that  he 
rescinded  the  transfer  of  the  Glam  county 
lands,  and  that  said  Halght  offered  to  re- 
store to  the  Stewarts  everything  of  value  he 
had  received  from  than  under  the  agree- 
ment of  November  22,  1811. 

A  drannrrer  to  the  ctHoplalnt  <m  fesmal 
and  special  grounds  was  overruled,  and  the 
defttidants  thereupon  answered,  denying  qie- 
dflcally  the  averments  ot  the  comidaint  and 
affirmatively  stating  facts  dlsdoslng  the  na- 
ture of  the  transaction  and  tiie  drcnmstane- 
ee  under  which  it  was  brought  about 

The  court,  briefly  stated,  found:  (1)  That 
on  November  22,  1911,  Geo.  W.  Haigbt  was 
the  owner  and  in  the  possession  of  760  aoes 
of  land  in  Glenn  conntjr,  having  a  martiet 
value  of  111,400.  (2)  Tbat  on  said  date  W. 
H.  Stewart  was  in  possessltfb  of  and  bad  an 
interest  in  the  Mendodno  connty  lands  de- 
scribed in  the  con^lalnt  under  a  certificate 
of  purduse  trotn  the  state  ci  GaUfmnla  num- 
bered 1606S,  which  said  Interest  was  of  the 
value  of  $6,000,  and  subject  to  the  following 
incumbrances:  A  curtain  mortgage  thereon  to 
one  T.  W.  Usttm,  amounting  to  93S0;  a  cct- 
tain  trust  deed  thereon  to  one  H.  S.  Bridge 
In  the  sum  of  f  4G0;  delinquent  taxe6  amount- 
ing to  $2S0;  the  balance  of  the  purdiase 
price  due  to  the  state  of  California  on  said 
lands,  amounting  to  the  sum  of  $340:  and 
the  sum  of  $100  due  to  one  H.  S.  Beadle, 
constituting  a  lien  upon  said  premises.  (3) 
That  said  Stewart,  on  the  22d  day  of  Novem- 
ber, 1911,  was  the  owner  and  did  own  27 
bonds  of  the  Western  Consolidated  Coal. 
Gas  &  Electric  Company,  having  a  nominal 
par  value  of  $1,(X)0  each,  that  said  bonds 
had  no  cash  market  value,  but  that  they  did 
have  a  "speculative  or  trading  valu&"  (4) 
That  George  W.  Halght  and  wife  conveyed 
the  Glenn  lands  to  Myrtle  J.  Stewart  at  the 
request  of  W.  H.  Stewart,  and  received  in 
exchange  therefor  the  27  bonds  of  the  West- 
ern Consolidated  Gas  •&  Electric  Company, 
and  a  conveyance  of  all  W.  H.  Stewart's  in- 
terest in  and  to  the  Mendocino  lands.  (5) 
That  in  the  negotiations  culminating  In  the 
agreement  of  November  22,  1911.  W.  H.  Stew- 
art told  George  W.  Halght  that  said  bonds 
were  of  the  value  of  $600  each,  and  that  he 
(Stewart)  believed  they  were  worth  $600 
each,  but  that  said  Stewart  did  not  ten 
said  Halght,  as  th«i  complaint  dU^es,  that  the 
said  bonds  were  of  the  reasonable  market 
value  of  $600  each,  and  could  actually  be 
sold  for  said  sum,  and  that  said  Stewart  did 
not  tell  said  Height,  as  the  complaint  charg- 
es, that  be  (Stewart)  was  well  acquainted 
with  the  value  of  the  said  bonds,  and  that 
he  had,  at  a  time  immediately  preceding  said 
22d  day  of  November,  1811,  actually  oM 
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said  bonds  for  said  sun]  of  $600  oach,  and 
that  said  bonds  were  then  actually  being 
sold  and  could  be  sold  for  said  sum.  (6) 
That  no  frand  was  practiced  or  perpetrated 
on  Halght  by  Stewart,  and  that  Halght  was 
not  Induced  or  Influenced  to  enter  into  and 
carry  out  the  agreranent  of  November  22, 
1911,  through  any  fraud  or  misrepresenta- 
tion on  the  part  of  W.  H.  Stewart.  (7) 
That  at  the  time  the  above  contract  was  en- 
tered into  George  W.  Halght's  health  and 
mentality  were  weakened,  but  not  to  such 
an  extent  that  he  did  not  fully  know  and  un- 
derstand the  details  of  the  transaction  re- 
ferred to  herein;  that  W.  H.  Stewart  was 
aware  of  Halgbt'a  illness,  bnt  did  not  know 
that  his  mentality  was  Impaired  in  any  de- 
gree. 

The  appeal  is  by  the  plaintiffs  from  the 
judgment  and  the  order  denying  a  motion  in- 
terposed by  them  for  a  new  trial. 

A  reversal  Is  demanded  upon  the  ground 
that  there  Is  no  evidence  to  support  these 
findings:  (1)  That  the  said  bonds  had  a 
speculative  or  trading  value;  (2)  that  W.  H. 
Stewart  had  an  Interest  In  the  Mendotdno 
county  lands;  (8)  that  W.  H.  Stewart  was 
not  guilty  of  fraud  In  the  matter  of  the 
agreement  of  November  22,  1911. 

The  general  position  of  the  aK>eUantB  is 
that,  the  said  bonds  and  the  said  assignment 
of  the  Interest  of  W.  H.  Stewart  in  the  Men- 
docino lands  being  the  only  consideration 
the  plalntifCa  received  for  conveying  and 
transferring  the  Glenn  county  lands  to  Myr- 
tle J.  Stewart,  If  It  appears  from  the  evi- 
dence that  said  bonds  were  wholly  valueless, 
and  that  W.  H.  Stewart  had  no  interest  in 
the  Mendocino  lands,  then  It  must  necessa- 
rily be  held  that  the  Halghts  conveyed  away 
760  acres  of  land,  having  a  value  of  $11,400, 
without  receiving  therefor  any  consideration 
whatever;  that,  in  such  a  situation,  a  fail- 
ure of  consideration  is  shown  for  which  there 
must  be  a  rescission  of  the  transfer  of  said 
lands.  It  is  contended  that  the  evidence  does 
show  the  worthlessness  of  the  bonds,  and 
that  W.  H.  Stewart  had  no  Interest  In  the 
Mendocino  lands,  and,  furthermore,,  that 
George  W.  Halght  was  In  an  enfeebled  condi- 
tion of  health  when  the  transfer  and  the 
agreement  therefor  were  made,  and  that  he 
was  Imposed  upon  and  Indaced  to  enter  into 
and  consummate  the  transaction  through  the 
fraud  of  W.  H.  Stewart. 

We  may  first  notice  the  point  made  by  the 
respondent  that  the  complaint  does  not  pro- 
ceed upon  the  theory  that  there  was  a  fail- 
ure of  consideration,  and  that  such  was  not 
the  theory  upon  which  the  case  was  tried  In 
the  court  below;  that  the  complaint  is  based 
solely  upon  the  alleged  fraud  whereby  the 
transaction  was  consiunmated,  and  that  up- 
on that  ground  alone  a  rescission  was  and 
Is  demanded;  that  therefore  the  position  of 
appellants  in  this  court  that  there  was  a 
failure  of  consideration  Is  not  warranted  by 
their  pleading  or  the  essential  theory  there- 


of, and  that  consequently  the  elaborate  ar- 
gument In  their  briefs  addressed  to  that 
proiKMdtion  is  entirely  gratuitous  and  with- 
out pertinency  or  force. 

[1]  It  Is,  of  course,  well  settled  in  proce- 
dural law  that  a  party  is  not  only  entitled  to 
any  and  all  relief  which  is  appropriately 
within  the  scQpe  of  his  pleading,  but  may  be 
awiarded  such  relief  upon  any  substantial 
legal  or  equitable  ground  coming  within  the 
fair  and  reasonable  import  of  the  averments 
of  his  pleading.  In  this  case  It  is  plainly 
manifest  that  the  complaint,  assuming  Its 
averments  to  be  true,  reveals  a  clear  case  of 
failure  of  consideration. 

[2]  The  statements  therein  are  that  the 
bonds  are  absolnt^y  valueless  for  any  pur- 
pose, and  that  W.  H.  Stewart  had  and  has 
no  Interest  in  the  Mendocino  lands.  These 
constituted  the  sole  condderation  for  the 
transfer  by  Halght  to  Myrtle  J.  Stewart  of 
the  Glenn  lands.  If  the  bonds  were  worth- 
less, and  Stewart  had  no  Interest  in  the  Men- 
docino lands,  th^  surely  there  was  a  failure 
of  consideratiiHi.  The  allegations  of  fraud 
and  of  the  enfeebled  mental  condition  of 
Halght  were  proper  for  the  purpose  of  show- 
ing that  thus  Haight  was  imposed  upon  and 
Induced  to  transfer  hla  property  for  nothing 
or  for  a  purported  consideration  which  it 
developed  was  worthless  or  without  any 
value.  The  fact  Is  that  the  faUure  of  con- 
sideration is  the  prominent,  and,  indeed,  the 
principal  factor  in  the  cause  of  action  stated 
by  the  complaint. 

[3]  We  are  persuaded,  however,  from  an 
examination  of  the  record,  that  the  <dial- 
lenged  findings  are  sufficiently  supported  to 
fortify  them  against  successful  attach  and 
that  there  was  not  a  failure  of  consideration. 
We  may  with  propriety  first  briefly  consider 
the  testimony  relative  to  the  mental  condi- 
tion of  Halght  for  some  time  prior  to  and 
at  the  time  of  the  making  of  the  agreement 
of  November  22,  1911,  and  the  subsequent 
exchange  of  the  properties  above  mentioned 
in  pursuance  of  tbe  provisiona  of  said  agree- 
ment 

George  W.  Haight  was  an  attorney  at  law 
having  ofllcea  in  the  city  of  Berkeley,  and 
had'  actively  practiced  his  profession  for 
many  years.  In  late  years,  prior  to  his 
death,  In  connection  with  his  law  practice, 
he  dealt  extensively  in  real  estate,  buying, 
selling,  and  exchanging  real  properties. 
While  two  physicians  who  had  professionally 
attended  him  on  several  occasions  and  who 
likewise  investigated  his  condition  some  time 
before  and  at  about  the  time  of  the  transac- 
tion concerned  herein  testified  that  Halght, 
at  said  times,  was  undergoing  a  decline  in 
physical  and  mental  strength,  that  he  was 
suffering  from  what  Is  known  in  medical 
science  as  bulbar  paralysis,  and  that  his  ten- 
dency was  also  to  a  paretic  condition,  there 
was  also  testimony  that,  save  a  noticeable 
impairment  of  memory,  he  was  capable  of 
transacting  business  intelligently  and  with 
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good  judgment  His  own  son,  the  gnbsUtut- 
ed  plalntlir  benia,  testified  that  for  a  con- 
siderable period  b^Eore  and  down  to  the  time 
of  the  execatlon  of  tiie  agreement  of  Novem- 
ber, 19U,  he  was  engaged  in  performing  cer- 
tain duties  tn  his  other's  office  and  saw  him 
daily,  and  that,  while  he  observed  that  his 
Cither's  memory  was  not  as  good  as  U;  bad 
fwmerly  been,  he  was  nereruielesB  in  full 
possession  of  bis  reasoning  powers.  '  The  de- 
fendant W.  H.  Stewart  testified  that  he  had 
another  and  different  real  estate  transaction 
with  Halght  Just  prior  to  the  deal  with 
which  we  are  here  concerned,  and  tbat  at 
that  time,  as  well  as  In  all  the  negotlatlona 
leading  to  the  transfer  of  the  Glenn  county 
lands  by  Halght  to  his  (Stewart's)  wUe,  he 
observed  nothing  either  in  Height's  actions 
or  his  method  of  transacting  business  Indi- 
cating that  he  was  in  the  slightest  degree 
lacking  In  Judgment  or  business  sagacity. 

In  addition  to  the  above  testimony,  it  was 
shown  Uiat  Height  himself  prepared  the 
agreement  of  November  22,  1911,  and  the  In- 
strnment  appears  to  have  been  drawn  as  a 
lawyer  of  skill  would  prq^are  sudi  a  docu- 
ment. It  Is  in  language  which  dearly  and 
unamblguoudy  expresses  the  propositions  to 
whldi  the  partleb  had  mutually  agreed, 
raiere  is  also  medical  tertlmony  tending  to 
impeach  the  medical  testimony  presented  by 
tho  plaintiffs  upon  the  quesUca  of  Height's 
mental  competency  at  the  time  of  the  mak< 
Ing  of  the  said  agreement,  and  also  when 
subsequently  he  made  the  transfer  of  the 
Glenn  lands  to  Myrtle  J.  Stewart 

As  to  the  negotiations  resulting  in  the  mak- 
ing of  the  written  agreemoit  of  November  22, 
1911,  and  the  subsequent  exchange  of  proper- 
ties betwem  George  W.  Halght  and  W.  H. 
Stewart,  the  latter  testified: 

Tbat  he  first  met  George  W.  Haiffht  in  April, 
1911,  with  reference  to  a  deal  for  some  property 
in  Boston,  wtiich  was  consummated  in  August 
or  September;  that  upon  the  closing  of  tbat 
transaction  Halght  asked  him  if  he  had  some 
other  things  he  was  wlUing  to  trade;  that  he 
(Stewart)  said  that  he  had  an  interest  in  a  20 
per  eent.  certificate  of  purchase  representing 
some  lands  in  Mendocino  county.  Halght  asked 

aoestlMis  about  the  location  of  the  lands,  the 
llmate,  etc.,  and  said:  "I  want  to  see  if  It  is 
a  good  hunting  lodge  or  summer  home  proposi- 
tion and  at  the  same  time  a  healthy  Investment 
for  the  future." 

The  witness  proceeded: 

"Haight  said,  'What  else  have  you  got,  Stew- 
art?' I  told  him,  'I  have  some  bonds  of  the 
Western  Consolidated  Coal,  Gas  &  Electric  Com- 
pany,' and  he  said,  'Why,  1  think  I  have  got 
some  of  tbat  kind,  too,'  and  be  jumped  up  out  of 
his  chair  and  opened  his  safe  and  brought  out  a 
bunch  of  bonds,  and  be  said,  'Are  they  like 
this?*  and  I  said,  'Yes;  tbey  are  the  same 
thing;  do  you  know  anything  at>out  the  bonds?' 
and  ne  said,  'I  have  looked  them  up,  and  tbey 
represent  leases  and  fec'simple  lands  and  a  con- 
tract for  between  15,000  and  20,000  acres  of 
land.'  and  I  asked  him  what  he  thought  of  them, 
and  be  said:  'You  can't  cash  them  at  the  bank. 
I  have  tried  to ;  but  the  reason  is  the  coal  com- 
panies are  fighting  among  themselves  and  quar- 
reling and  raising  money  to  transport  the  coal ; 
they  have  fine  niinei^  and  I  found  th«y  were 


good.*  I  asked  him  where  he  got  them,  and  he 
said:  'From  Mr.  Runnels  in  trade  for  West 
Berkeley  proper^.'  I  asked  blm  what  be  al> 
lowed  him  for  them,  and  he  aafd:  *I  allowed 
blm  full  cash  value,  because  I  think  they  are 
good  bonds,  although,  of  course,  you  will  have  to 
wait.  What  are  you  holding  these  bonds  at?* 
and  I  said:  'Judge,  Z  don't  know.  I  don't  know 
what  they  are  worth.  All  I  know  ia  what  they 
got  me.  •  •  *  Some  of  them  cost  me  30 
cents  on  the  dollar  and  some  25  cents.'  The 
judge  jumped  out  of  his  chnir  and  said  to  me: 
'These  bonds  must  be  Taluable.  Anything  that 
has  any  interest  In  coal  mines  on  the  Padfie 
Coast  can't  helji  but  be  good  things.' " 

The  witness  said  tbat  Halght  gave  him  a 
description  ct  his  Olenn  county  lands  and 
asked  him  if  he  had  an  abstract  of  title  to 
the  Mendodno  county  lands.  Stewart  pro- 
duced a  certificate  of  search  and  handed  It  to 
Mr.  Haight,  who  looked  It  over  and  remark- 
ed: "This  shows  the  prt^rty  In  the  name  of 
Marcus  D.  Hyde."  The  witness  said:  "Yes; 
Mr.  Hyde  Is  holding  It  for  me."  Halght  said: 
"I  will  look  It  over.  I  am  not  satisfied  about 
the  bonds,  but  I  will  look  them  up,  too."  In 
about  ft  week  or  ten  days  Stewart  returned  to 
the  o&ce  of  Mr.  Halght,  who  said:  "I  hare 
found  out  that  the  20  per  cent,  certificate  of 
purchase  Is  prima  fade  evidence  of  title,  but, 
of  course,  the  title  Is  not  In  yon.  Yon  have 
no  deed  or  patent  but  yon  will  have  title  In 
proper  time;  yoa  will  be  patent  owner  of  the 
land.  I  found  that  It  Is  a  negotiable  title, 
and  that  a  man  can  buy  or  sell  or  borrow 
money,  and  I  am  satisfied."  Stewart  asked: 
"Did  you  look  up  the  bonds  any  mwe?"  to 
which  Halght  replied:  "Yes;  I  looked  the 
bonds  up.  *  *  *  I  am  willing  to  take  a 
chance  and  wait  for  tbem  to  quit  figbtlns.  and 
when  they  settle  down  and  get  a  railroad  In 
the  bonds  will  go  up  and  If  Z  can  get  tbem 
cheap  enough  I  will  take  them."  There  was 
a  discussion  of  values  of  the  different  prop- 
erties and  of  the  timtier  and  tanbark  on  the 
Mendodno  county  .lands,  and  considerable 
figuring  was  done.  The  wltneas  said  he  fig- 
ured that  there  was  timber  on  the  land  of  the 
value  of  $6,000,  and  from  400  to  000  cords  of 
tnubark  worth  from  $4  to  $6  per  cord,  and 
tbat  with  the  g6.000  worth  of  timber  "that 
would  make  a  total  valuation  of  $8,400.  We 
wrote  tbat  down,"  continued  Stewart,  and  he 
[Halgbt]  asked:  "How  do  you  then  figure 
the  bonds?"  The  witness  replied:  "Judge, 
tbat  Is  a  question  about  the  bonds.  I  don't 
know  what  they  are  worth.  I  am  not  posi- 
tive on  them.  You  know  about  them  better 
than  I  do."  Halght  then  said:  "I  have  T20 
acres  at  Willows.  If  you  will  give  me  these 
27  bonds  and  your  Interest  in  the  timber 
lands,  subject  to  the  incumbrances  against 
tbem,  I  will  give  you  that  land  up  at  Willows, 
and  yon  can  see  what  yon  can  do  with  It." 
Stewart,  continuing,  testified:  "We  figured  It 
right  here.  Judge  Height  and  I  both  figured 
it,  and  the  timber  land  figured  out  $8,400,  less 
about  $1,500  in  dd>t8  against  It— old  incum- 
brances against  it,  and  I  said,  'Now,  these 
bonds  would  average  me  betwe«i  25  and  SC 
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cents  on  the  dollar,  because  some  cost  me  50 
cents  and  some  26  cents  on  tbe  dollar;*  and 
he  said,  That  Is  as  much  as  I  would  allow. '  " 
Stewart  then  said  to  Halght  that  be  would 
think  It  over' and  see  blm  later,  and  Halght 
said,  "All  right  and  I  will  think  It  over,  too, 
and  I  will  see  li  I  can  find  out  any  more  in- 
formation about  the  bonds,  and  maybe  I  will 
do  better."  Abont  one  week  after  said  con- 
versation, which  was  on  November  22,  1911, 
Stewart  returned  to  Height's  office  and  met 
the  Judge,  who  thereupon  asked  Stewart  what 
he  then  thought  of  the  proposed  deal.  Stew- 
art said,  "In  view  of  the  fact  that  I  had  mov- 
ed away  from  where  I  was,  I  would  be  will- 
ing to  trade  on  the  basis  that  he  [Halght] 
proposed,"  and  the  latter  replied,  "Well,  if 
you  want  to  make  the  deal,  I  will  call  In  the 
stenographer  and  dictate  a  preliminary  con- 
tract so  we  can  tie  each  other  up."  The  trad- 
ing agreeiQent  was  thereupon  dictated  to  the 
stenographer  by  Halght,  and,  heing  written 
up,  was  signed  by  Stewart  and  Halght  on 
November  22,  1911.  Stewart  again  called  at 
Height's  office,  and  the  papers  transferring 
the  respective  properties  were  executed  and 
exchanged.  Among  these  instruments  was  an 
agreement  between  Stewart  and  Marcus  D. 
Hyde  In  which  the  latter  agreed  to  quitclaim 
the  Mendocino  county  lands  to  Stewart  upon 
the  payment  of  f  20,  which  agreement  Stewart 
assigned  to  Halght. 

A  timber  cruiser  and  expert  testified  that 
he  examined  the  Mendocino  lands,  either  In 
January  or  February  of  the  year  1911,  and 
found  thereon  about  5,000,000  of  feet  of  red 
fir  timber,  about  l,iWO,000  feet  of  redwood 
and  about  400  cords  of  tanbark;  that  prior 
to  making  said  investigation  he  was  not  ac- 
quainted with  and  had  never  met  W.  H. 
Stewart,  having  made  the  examination  of 
the  lands  at  the  request  of  one  Borden ;  that 
In  November,  1011,  he  had  business  with  Geo. 
W.  Height  in  his  office,  and  was  in  the  act 
ot  leaving  the  office  when  be  met  W.  H. 
Stewart  going  Into  Halght's  office;  that 
Stewart  reqt^ested  tbe  witness  to  return  with 
bim  to  tbe  office  of  Halght  and  tell  the  lat- 
ter what  be  knew  of  tbe  lands ;  that  be  did 
io,  drew  a. diagram  of  the  land,  and  pro- 
duced some  photographs  showing  how  much 
timbw  It  ccHitained,  and  told  Haight  of  tbe 
quantity  and  quality  of  tlie  timber  on  the 
land. 

Samuel  G.  Haight  testified  that  he  knew 
very  little  of  the  details  of  the  transactions 
between  bis  father  and  W.  B.  Stewart,  and 
that  he  had  no  conversation  with  his  father 
regarding  said  transactltms,  except  that  bis 
fatiier  "sPoke  of  bis  enthusiastic  desire  to 
own  a  piece  of  timber  land." 

There  is  testimony  by  one  witness  that  the 
11,000  bonds  were  selling  for  $5  to  HO  each, 
and  by  another  witness  that  they  were  worth 
from  $10  to  $25  each  In  November,  1911. 

There  is  also  some  testimony  tending  to 
^ow  that  Judge  Halght  was  very  desirous 


of  secnrlng  tbe  Mendocino  lends  becanse  be 
believed  tb^  were  suitable  for  a  country 
h<mie,  which  he  appeared  to  be  anxious  to 
have  located  in  the  mountains,  where  there 
were  opportunities  for  fishing  and  hunting. 

[4, 1]  Thus  we  have  presented  herein  a 
statement  in  substance  of  the  testimony  up- 
on which  tbe  trial  court  grounded  the  find- 
ings, and  nothing  more  need  be  said  of  it 
than  that  it  is  amply  sufficient  to  support  tbe 
conclusions  evidenced  by  said  findings  that 
George  W.  Halght,  at  the  time  of  making 
the  agreement  and  the  transfer  in  question, 
while  not  In  his  usual  good  health,  was  nev- 
ertheless mentally  capable  of  intelligently, 
underatandlngly,  and  properly  conducting 
those  transactions  so  as*  to  safeguard  his 
own  Interests,  and  that  there  were  no  false 
representations  by  Stewart  as  to  the  nature 
or  extent  or  value  of  bis  Interest  in  the  Men- 
docino lands,  nor  misrepresentations  or  sub- 
reption upon  his  part  as  to  the  bonds  In 
question  or  tbelr  value.  As  to  the  bonds.  It 
is  quite  clear  that  the  court  was  warranted 
in  finding  that  Stewart  did  not  represent  to 
Halght  that  they  were  of  the  value  of  $600 
each.  Stewart  not  only  denied  making  any 
such  representation,  but  the  proposition  is 
unreasonable  upon  Its  face.  It  is  hardly  con- 
ceivable— at  least  It  is  not  consistent  with  a 
reasonable  view- — that  a  sane  man  would 
have  the  temerity  to  represent  or  pretend 
that  securities  which,  with  a  valnaWe  equity 
in  a  tract  of  land,  he  was  willing  to  ex- 
change for  a  tract  of  land  of  the  value  of 
$11,400,  were  actually  worth,  at  the  time  of 
the  proposed  exchange,  the  sum  of  $16,400. 

[•]  It  is  vigorously  argued,  however,  that 
the  bonds  had  no  value  whatever,  and  that 
the  court's  finding  that  they  bad  a  "specula- 
tive or  trading  value"  Is  wholly  meaningless. 
There  Is  some  evidence  tending  to  show  that 
the  bonds  had  some  value.  Halght  certainly 
believed  that  tbey  had  some  value,  and,  ac- 
cording to  the  findings,  based  that  belief  up- 
on his  own  personal  knowledge  of  them.  In 
discussing  the  bonds  with  Stewart,  he,  In  ef- 
fect, expressed  tbe  oplolon,  founded  upon 
what  he  knew  of  the  corporation  by  which 
they  were  Issued,  that  they  would  develop 
Into  valuable  securities  If  the  affairs  of  said 
corporation  were  properly  managed  in  the 
future;  that  is,  to  be  more  specific,  he  said 
that  they  would  become  valuable  if  the  cor- 
poration could  secure  or  "take  In"  a  railroad 
to  be  used  for  its  purposes.  In  brief,  the 
general  trend  of  his  talk  respecting  the  bonds 
was  that  he  had  some  confidence  that  they 
would  at  smne  future  time  acquire  substan- 
tial value.  And  It  was  doubtless  upon  this 
testimony  and  the  testimony  of  other  wit- 
nesses that  In  November,  1911,  tbe  $1,000 
bonds  were  worth  from  $6  to  $10  each,  one 
witness  stated,  and  from  $10  to  $25  each,  an- 
other witness  stated,  that  the  court  based 
the  finding  that  at  the  time  of  the  deal  be- 
tween Stewart  and  Halght  they  had  a  "spec- 
ulative or  trading  value,"  that  la  to  say,  as 
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we  understand  that  phrase,  that  they  had  a 
value  foUowiiig  from  a  pratibUl^  <ff  pmb* 
abUit7t  dependent  upon  the  future  hawening 
of  certain  contiiigencies  respecting  the  af- 
faire of  the  company  Issuing  than,  that  they 
would  In  the  future  acQuire  a  substantial 
cash  market  value. 

It  Is  ctmtended,  however,  that  Stewart 
having  no  title  to  the  Uendodno  lands,  the 
same  still  being  in  the  United  States  govern- 
ment, be  had  no  valuable  or  any  Intonst 
therein  which  he  could  transfer.  But,  in  the 
first  place,  It  la  to  be  remarked  that  Stew- 
art testified,  and  the  certificate  of  seartiti, 
wtilch,  as  seen,  was  examined  By  Halght, 
showed,  and  upon  this  testimony  the  tonrt 
found,  that  Stewart  did  not  claim  nor  r^ 
resent  or  state  to  Height  that  he  was  vested 
with  title  to  the  lands,  but  stated  that  he  had 
such  interest  therein  only  as  was  embraced 
within  the  bc<^  of  the  certificate  at  pur- 
chase from  the  state  of  Galieomla.  In  the 
second  plmo^  it  Is  to  be  observed  that  the 
lands,  although  Uie  title  thereto  was  still  In 
the  federal  govemmoit,  had  been  duly  se- 
lected as  lieu  by  the  state,  was  <ven  to  sale 
by  the  state  when  Stewart  received  his  cw- 
tlficate  of  purchase  (PcIL  Code,  |  8613),  and 
that  said  certificate  was  subject  to  sale  by 
the  owner  m  holder  th»eof  by  deed  or  as- 
signment (P6L  Code,  H  S514  and  3515). 
Quite  clearly  the  cases  dted  by  the  appel- 
lants that  no  title  to  the  public  lands  of  the 
United  StatM  passes  to  the  state  or  to  pur- 
cfiasers  tnm  the  state  until  the  lands  are 
certified  over  to  the  state  by  the  Commis- 
sioner of  the  General  Land  Office  are  not  In 
point  here,  since  there  is,  as  sem,  no  claim 
that  Stewart  attempted  to  convey  the  title 
to  the  Uendodno  lands  to  Height,  nor  made 
any  pretense  of  being  able  to  do  so  or  of 
doing  so  when  negotiating  and  consummat- 
lug  the  deal  between. him  and  Halght 

Thus  we  find  an  ansirer  to  the  contention 
of  the  appellants  that  there  was  a  total  fail- 
ure of  consideration  for  the  transfer  of  the 
<ilenn  lands  by  Halght  to  Myrtle  J.  Stew- 
art. There  was  a  consideration,  and  fi.  valu- 
able one,  according  to  the  finding  <^  the  trial 
court  It  Is  true  that  there  is  a  wide  dif- 
ference between  the  value  of  the  Olenn  lands, 
as  found  by  the  court,  and  that  of  Stewart's 
interest  in  Oie  Uendodno  lands,  as  likewise 
found.  But  it  la  not  necessarily  to  be  held 
to  follow  from  that  fact  that  there  was  a 
failure  ot  consideration  or  Qiat  the  considera- 
tion moving  to  the  plaintiffs  for  the  transfer 
of  the  Qlenn  lands  was  so  Inadequate  as  to 
"shock  the  consdence,"  and  so  Justly  a 
court  of  equity  in  setting  aside  the  transfer 
as  Involving  an  inequitable  and  unconscion- 
able transaction.  The  parties  to  this  transac- 
tion each  had  full  and  an  equal  t^ortunity 
for  an  Independ^t  and  thorough  investiga- 
tion of  the  facts  of  the  proposed  transfer, 
and  each  aercised  and  relied  upon  his  own 
lndq;)endent  Judgm^t  In  negotiating  end 
consununatlDg  the  transaction.    They  sus- 
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talned  no  r^tloa  of  coofldMicetoeftdiotlier, 
and  dealt  with  eadi  other  at  arm's  length.  It 
is  dear  that  Judge  Height  conducted  his  end 
at  the  transactkm  with  his  eiyes  wide 
He  examined  the  cerdflcate  of  aearch  at  the 
Uendodno  lands  which  plainly  showed  the 
nature  of  Stewart's  interest  therein  and 
the  incundirances  to  whldi  that  Interest  was 
subject  He  owned,  and  for  a  Ifmg  time  pre- 
viously to  the  transfer  had  owned  and  had  in 
his  possession,  bonds  ^mllar  to  those  which 
he  received  in  the  deal  from  Stewart  He 
knew  as  well  as  did  Stewart,  if  not  better 
than  the  latter,  what  those  bonds  .were  and 
what  they  amounted  to.  Neither  prot>ably 
considered  that  they  possessed  much  If  any 
cash  value  then.  As  the  learned  trial  Judge 
said  in  deciding  the  case: 

Both  the  "parties  probably  knew  tbat  eiForts 
were  being  made  to  place  the  company  on  its 
feet.  If  these  eSorta  were  succeaaful,  the  honiB 
would  greatly  increase  in  value.  They  were  an 
inviting  investment  to  one  who  was  willing  to 
take  desperate  chances  of  losing  a  amall  Invest- 
ment in  the  hope  of  repaying  a  profit  of  many 
hundred  per  cent" 

rrof.  Pomeroy,  In  his  .w«4c  On  Bq.  Jurla 
(3d  Ed.)  I  926,  says : 

"Where  the  parties  were  both  in  a  ^tuatlon 
to  form  an  indepeDdent  judsment  concerning  ttte 
transaction,  and  acted  knowingly  and  intention- 
ally, mere  inadequacy  in  the  price,  •  •  •  un- 
accompanied by  other  inequitable  incidents,  la 
never  of  itaelf  a  aofficient  ground  for  canoding 
an  executed  or  executory  contract" 

See,  also,  the  late  case  of  Hallldle  v.  First 
Federal  Trust  Co.,  etc.,  171  Pac.  431. 

It  is  not  always  readily  or  easily  deter- 
minable what  is  an  adequate  consideration 
in  a  given  case  for  the  transfer  of  property. 
Many  and  various  elements  may  be  necessary 
to  be  considered  in  determining  that  ques- 
tion. While,  in  most  Instances,  the  principal 
criterion  Is  probably  the  market  value  of  the 
property  or  the  value  for  the  purposes  to 
which  It  may  the  most  advantageously  be 
put  yet  It  is  oftet^  proper  to  consider  other 
s[>eclal  motives  or  purposes.  If  any  there  be, 
of  the  parties  In  making  and  receiving  the 
transfer.  Sentimental  or  peculiar  personal 
reasons,  having  no  refterence  either  to  the 
intrinsic  or  market  value  of  the  pr<verty,  may 
be  the  controlling  motive  of  the  sale  and  pur- 
cb&se.  Hence,  "as  Bobbes  says,*'  qnotiiv 
from  Ruling  Case  Law,  vol.  6,  {  80: 

"The  value  of  all  things  contracted  for  fa 
measared  by  the  appetite  of  the  contractor!. 
Accordingly  the  courts  do  not  ordinarily  go  into 
the  question  of  equ|dity  or  inequality  of  consid- 
erations, but  act  upon  the  presumption  that  par- 
ties capable  to  contract  are  capable  of  regulat- 
ing Uie  terms  of  their  contracts,  granting  relief 
only  when  the  inequality  is  shown  to  have  aris- 
en from  mistake,  misrepresentation,  or  fraud. 
A  different  rule  would  in  every  case  impose  up- 
on the  court  the  necessity  of  inquiring  into  and 
of  determining  the  value  of  the  propwr^  receiv- 
ed by  the  party  giving  the  promise.  Such  a 
course  is  deemed  to  be  impracticable.  In  all 
cases,  therefore,  where  the  assumption  or  under- 
taking is  founded  upon  the  sale  or  exchange  of 
merchandise  or  property,  or  upon  other  than  a 
money  consideration,  and  the  promise  has  been 
deliberately  made,  the  law  looks  no  further  than 
to  see  that  the  obligation  rests  upon  a  considec^ 
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atloD ;  tiiat  la,  on«  recognized  aa  legal,  and  of 
some  Talue.  It  la  safficient  if  it  is  ot  only  alight 
valqe.  or  anch  aa  can  be  of  value  to  the  prom- 
isor. Where  a  party  contracts  for  the  perform- 
ance of  an  act  which  will  afford  him  pleasure, 
gratif;  his  ambition,  please  his  fancj,  or  express 
his  appreciation  of  a  serrice  another  has  done 
him,  nie  estimate  of  value  should  be  left  undia- 
turbed.  unless,  indeed,  there  is  evidence  of  fraud. 
There  la,  in  such  a  case,  absolutely  no  rule  by 
which  the  courts  can  be  guided,  if  once  they  de 
part  from  the  value  fixed  by  the  promisor.  If 
they  attempt  to  fix  some  standard,  it  most  nec- 
essarily be  an  arbitrary  one,  and  ascertained 
only  by  mera  conjecture.  If,  in  the  elaaa  of 
cases  mentioned^  there  is  any  legal  consideration 
for  a  promise,  it  must  be  sufficient  for  the  one 
made;  for,  if  this  is  not  bo,  the  result  is  that 
the  conrt  anbstitutes  its  final  judgment  for  that 
of  the  promisor,  and,  in  doing  this,  makes  a  new 
contract." 

In  ttala  case  aa  ahown,  tbere  la  evidence 
that  Judge  Ba^ht  waa  anxloaa  to  secure  a 
country  home  In  the  mountains,  and  that  he 
had  an  "enthusiastic  desire"  to  own  some  tim- 
ber land.  His  Qlam  county  lands,  as  the  evi- 
dence ahows,  were  what  are  commonly  known 
aa  ''goose  landa."  and  .were  so  plentifully 
charged  with  alkali  as  to  render  them  nnfit 
for  general  agrlcnltaral  purposes.  It  further 
appears  that  he  was  then  and  for  some  time 
prior  had  been  renting  them  for  f200  per 
year,  a  little  more  than  enough  to  pay  the 
taxes  on  them.  It  was  probably  his  Ueslre 
to  get  that  nnproductive  and  unprofitable 
tract  off  his  hands  and  at  the  same  time 
secure  timber  land  and  avch  a  location  for 
a  country  home  as  hla  heart  longed  for  that 
largely  inflnenced  him  to  make  the  trade.  At 
any  rate,  the  evidence  shows  that  be  received 
a  valuable  consideration  for  his  Gl^in  county 
lands,  and,  being  perfectly  competent  to 
transact  business  intelligently  and  nnder- 
standlngly,  that  he  deliberately  and  Intoi- 
tlonally  and  in  r^lance  uptm  his  own  in- 
dependent judgment  entered  into  and  cc«i- 
snmmated  the  transaction.  He  must  there- 
fore stand  by  the  bargain  of  his  own  mak- 
ing. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 


We  concur: 
NETT,  J. 


CHIPMAN,  P.  J.;  BVBr 


PROPBBT  T.  KATZENBBROSB. 
(Oiv.  2152.) 

(District  Court  of  Appeal,  Second  District, 
California.    March  19,  1018.) 

1.  CoBTBACTS  «=>346(8)  —  SuiriciENOT  or 
Pebfobmance— Issues  and  Pboov. 
In  action  for  damages  due  to  defective  drain 
Installed  by  defendant  contractor  in  building 
c<Histructed  for  plaintifC,  where  defendant  admit- 
ted that  according  to  plans  and  specifications  he 
was  reqnired  to  place  a  galvanized  iron  drain 
from  the  light  well  as  alleged  in  comi>laintt  and 
the  only  diAerence  between  such  admission  and 
allegations  of  complaint  was  that  the  complaint 
stated  that  accoraing  to  the  specifications  the 
drain  shonld  have  b^n  of  vitrified  iron,  it  was 
unnecessary  for  plaintiff  to  introduce  in  evi- 


dence the  spedfieatioiis  as  a  foundation  for 
proof  that  work  as  done  did  not  conform  thereto, 
where  no  issue  was  raised  as  to  the  substitution 
of  galvanized  Iron. 

2.  CoNTBACTS  ^=»31S0(1)— Action  roe  Dam- 

AQES— SDmCHNCY  OF  BVIDENCB. 
In  action  for  damages  resulting  from  set- 
tling of  building  constructed  by  defendant  for 
plaintiff.  It  being  alleged  that  settling  waa  due 
to  too  narrow  footing  for  foundation  and  ac- 
cumulation of  water  in  basement  because  of  de> 
fective  drain,  evidence  held  to  support  findings 
for  plaintiCf. 

3.  Appeal  and  Ebbob  «=>1040(11)— Habhuesb 

EbBOB— OVEBBULINO  DemUBREB. 

Assuming  that  plaintlfrs  second  and  third 
counts  were  nneertam  or  nnintellieible  In  some 
particulars,  overruling  defendant's  demurrer 
thereto  would  not  constitute  any  ground  for  re- 
versal, where  by  his  answer  defendant  raised 
all  issues  neeeasary  for  determination  of  action 
upon  merits. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Sidney  N.  Seeve,  Judge. 

Action  by  Charles  Prophet  against  Valentin 
Katzenberger.  Judgment  for  plalDtiCt,  and 
defendant  appeals.  Affirmed. 

Boht  T.  lilnney  and  Gordon  U  Flnley. 
both  of  Los  Angles,  for  appellant  Loeb, 
Walker  ft  Loeb,  oC  Los  Angeles,  for  respond- 
ent 

C0NIU3Y.  P.  J.  By  the  findings  of  the 
trial  court  the  following  facts  appear:  On 
September  27,  1912,  plaintiff  and  defendant 
entered  into  a  contract  in  writing  for  the 
construction  by  the  defendant  of  a  building 
upon  a  parcel  of  land  owned  by  the  plalotiir. 
Defendant  was  to  furnish  all  necessary  mate- 
rials and  labor  and  to  construct  and  complete 
the  building  in  a  good,  skillful,  and  workman- 
like manner.  In  conformity  with  the  plans  and 
specifications  therefor.  The  building  was 
constructed  and  paid  for  within  the  time  pre- 
scribed by  the  contract  but  It  was  not  In  all 
respects  constructed  in  accordance  with  the 
terms  of  the  contract  By  the  plans  and 
spedflcations  it  was  provided  that  the  build- 
ing should  stand  upon  a  concrete  foundation 
placed  immediately  and  continuously  under 
the  exterior  walla  of  the  building,  aald  con- 
crete foundation  or  footing  to  extend  below 
the  walls  to  a  prescribed  depth  and  to  be  of  a 
thickness  graduated  ao  that  the  footing  at 
its  base  should  be  ot  a  tMckness  ot  24  Inches, 
Instead  thereof  tiie  defendant  made  the  foun- 
dation or  footing  In  such  manner  that  the 
thickness  at  the  base  thereof  was  in  many 
places  considerably  and  materially  less  than 
24  Indies.  The  plans  provided  that  the  de- 
fendant should  install  an  Iron  drain  begin- 
ning at  the  light  well  of  Qie  building,  as 
shown  upon  the  plans,  extending  from  the 
light  well  under  the  cement  floor  of  the  north 
storeroom  of  the  building,  passing  under  the 
front  wall  of  the  building,  and  extending  to 
the  gutter  of  the  street  In  frmt  of  the  build- 
ing. Instead  of  c<»nplyUig  with,  this  term  of 
the  agreement  the  defendant  Installed  and 
placed  a  defective  drain,  In  this:  That  he  in- 
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■tailed  a  drabi  tn  wUA  were  two  holea  of 
the  approHinate  Oze  respectively  <a  2  and  2% 
Inches  In  diameter  and  occurring  at  a  point 
In  tbe  pipe  wliere  tbe  same  lay  under  the  ce> 
meat  floor  of  tbe  north  storeroom.  The  fail- 
ure and  neglect  of  defiendant,  as  above  stated, 
was  unknown  to  and  without  Qie  consent  ot 
the  plaintiff.  A  little  more  than  we  year  aft- 
er the  completion  of  the  hulldlng,  to  wit,  in 
February,  1914,  there  was  a  heavy  fall  of 
rain  within  the  territory  in  which  said  build- 
ing was  located,  by  reason  whereof  a  large 
quantity  of  water  aocnmulated  In  and  about 
the  building,  and  in  particular  in  and  atwut 
the  portions  of  the  footings  of  the  building 
unto  the  north  wall,  the  northerly  portion 
v/t  the  firont  wall,  and  the  northerly  pwtlon 
Af  the  reu  wall  thereof,  and  by  reason  <tf 
aald  rain  a  large  quantity  of  water  passed 
luto  the  drain  lea^ng  f rcnn  the  light  w«IL 
By  reas<m  of  the  defective  character  of  the 
drain,  the  water  passing  into  the  drain  es- 
caped In  large  quantities  through  the  above- 
mentltmed  holes  and  accumulated  and  stood 
in  large  quantities  nndra  the  cement  floor, 
by  reason  whereof  fbe  footing  under  tbe 
north  wall  and  under  the  northerly  portitm 
of  the  front  wall  and  northerly  portion  of  the 
rear  wall  of  the  building  gave  way  and  set- 
tled, whereby  the  building  waa  injured  to 
tbe  damage  of  the  plaintiff  in  the  sum  of 
$927.27.  At  the  time  of  said  injury  the  north 
storeroom  was  rented  at  the  monthly  rental 
of  $30;  and  by  reason  of  the  settling  of  the 
building  the  storeroom  was  vacated  and  re- 
mained vacant  for  a  period  of  two  months,  to 
tbe  special  damage  of  the  plaintiff  In  the 
sum  of  $60.  At  the  time  when  plaintiff  paid 
to  tbe  defendant  tbe  contract  price  for  the 
construction  of  the  building,  and  at  all  times 
prior  to  the  time  of  said  rainstorm  of  Febru- 
ary, 1914,  the  defects  of  tbe  building  were 
concealed  and  latent,  and  were  unknown  to 
the  plaintiff.  In  response  to  an  Issue  raised 
by  affirmative  alle^tlons  of  the  answer,  the 
court  found  that  the  plaintiff  was  not  at  any 
time  during  the  time  of  construction  of  tbe 
building  superintendent  of  that  work,  and 
did  not  personally  supervise  or  Inspect  each 
or  every  portion  of  the  work  of  construction 
as  the  same  progressed,  and  did  not  person- 
ally give  orders  as  to  the  manner  of  doing 
said  work.  Tbe  dianges  made  by  defendant 
In  tbe  erection,  construction,  and  c<»npletlon 
of  tbe  building  from  the  plans  and  specifica- 
tions were  not  made  by  the  defendant  with 
any  knowledge  or  consent  or  at  the  si^ges- 
tlon  of  the  plaintiff.  Tbe  defendant's  8p[>eal 
is  from  tbe  Judgment  which  was  rendered 
against  him  In  the  sum  of  $9S7.27. 

The  evidence  Is  sufficient  to  justify  the 
findings  tn  each  and  all  of  the  particulars 
concerning  which  appellant  is  now  claiming 
that  they  were  not  so  justified. 

[1]  1.  Appellant's  first  contention,  wherein 
be  attacks  the  sufficiency  of  tbe  findings,  is 
that  tbe  finding  that  the  work  was  not  done 
In  accordance  with  the  plana  and  q^ecifica- 


tlons  is  not  soDported  by  tlie  evldraoe,  In 
this,  that  the  spedflcatlons  were  never  offered 
in  eWdence  nor  shown  to  the  court  nor  de* 
scribed  by  oounBel  or  witnesaea.  Tbia  find- 
ing is  in  accordance  with  sabdiviakHu  (a) 
and  (b)  of  paragraph  IV  of  the  ennplaluL 
TbB  answer  of  the  defendant  admitted  that 
the  plana  and  spedflcationa  contained  the 
terms,  conditlonB,  and  requlremmts  stated 
in  subdlvlBlon  (a),  and  Oat  by  Oie  torma  ot 
the  cmtnu^  and  In  accordance  with  the 
tramf,  conditifma,  and  requirements  of  tha 
plans  and  specifications  tbe  defendant  waa 
required  to  place  a  galTanised  iron  drain 
from  Qie  Ught  well  as  alleged,  ne  only 
difference  between  this  adndaaton  and  tlie 
allegation  ct  the  comidaint  is  that  the  com- 
plaint stated  that  acooxdlng  to  the  plana 
and  apedflcatlons  the  drain  should  bare  bea 
of  vitrified  Iron.  This  Is  not  a  material  issue, 
since  the  plaintiff's  action  Is  not  based  upon 
any  defect  resulting  from  tbe  substitution  of 
galvanized  Iron  for  vitrified  Iron.  Under  this 
state  of  tbe  ple'adlngs  it  was  not  necessary 
for  the  plaintiff  to  Introduce  In  evidence  tbe 
Vedflcationa  aa  a  foundation  for  proof  that 
the  work  as  done  did  not  ccwform  thereto. 

[2]  2.  The  evidence  was  sufficient  to  stqj- 
port  the  finding  that  by  reason  of  the  heavy 
fall  of  rain  referred  to  in  the  con^ilaint  a 
laqca  quantity  of  water  passed  Into  tbe  drain 
leading  fnnn  tbe  light  well.  There  waa  test!- 
mmiy  tending  to  Show  that  the  dralni^pe  aa 
laid  by  the  defendant  waa  defective  by  reason 
of  the  taxt  ttut  there  were  holes  in  It.  as 
aU^ed  in  fba  complaint;  that  after  the  rain 
the  ground  la  the  Immediate  neighborhood 
of  the  <vailng  in  the  pU»  was  wettw  than  at 
any  other  part  nt  the  ^nmlaes,  and  tliat  by 
reason  tttaeot  the  quantity  oC  water  ao- 
cumulating  under  the  foundation  was  Increas- 
ed. Tbe  defendant's  answer  admitted  that 
as  a  result  of  said  fall  of  rain  a  laiva  quanti- 
ty of  water  did  pan  Into  ssld  galvanised  iron 
drain.  The  answer  farther  admitted  that 
as  a  result  of  said  heavy  fall  of  rain  and  tbe 
consequ«it  softening  of  the  ground  about 
and  under  the  said  nortti  -wall  of  said  buildp 
log  the  footing  under  tbe  north  wall  and 
under  the  northerly  portion  of  the  front  wall 
and  the  nOTtherfy  portion  (tf>the  rear  wall 
settled,  and  the  building  was  thereby  dam- 
aged. In  this  connection  the  drfaidant's 
only  deolal  was  that  tbe  damage  to  the  build- 
ing was  the  result  ot  any  negligence  or  teil- 
iire  on  the  part  of  tbe  defendant 

3.  The  evidence  was  sufficient  to  Justify 
tbe  finding  that  hy  reason  of  the  defective 
construction  of  tbe  footing  the  water  wnlcb 
accumulated  and  stood  under  the  building 
caused  the  footing  under  the  walla  to  gtve 
way  and  settle,  whereby  the  building  waa 
greatly  injured.  In  addition  to  the  facts 
above  noted,  there  Is  much  other  evidence 
tending  in  the  same  direction.  The  witness 
Norris,  who  made  the  repairs  after  the  build- 
ing bad  settled,  testified  to  the  conditions 
found  by  him  when  he  took  charge  of  the 
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repair  work  after  the  building  had  settled. 
He  vncoTered  the  footing:  under  tlie  front  wall 
and  measored  Ita  width  at  aereral  places, 
wheietQT  It  ai^ieared  that  the  width  thtaeot 
was  less  than  2  feet;  In  sereral  peaces  It 
was  only  17  Inches.  He  also  found  on  remor* 
Ids  the  cement  floor  that  the  bolea  In  the  pipe 
had  been  covered  with  a  piece  of  tin.  He 
testified  as  a  witness  who  had  many  years* 
experience  In  repalrlDg  buildings,  and  stated 
that  In  his  opinion  the  cause  of  the  damage 
was  that  the  water  came  np  out  of  the  idpe 
and  soaked  the  ground,  and  that  the  footing 
was  not  wide  enough. 

The  real  gist  of  the  defense  was  that  the 
plaintiff  had  known  when  the  work  was  being 
done  that  the  foundation  or  footing  was  not 
of  the  prescribed  width  and  had  agreed  to 
that  change  from  the  specifications,  and  that 
there  were  in  fact  no  breaks  or  Imperfections 
in  the  drain  pipe.  Upon  competent  evidence 
the  court  found  on  these  issues  Lu  favor  of 
the  plaintiff.  The  contention  that  the  Sndlngs 
as  to  these  matters  are  not  sustained  by  the 
evidence  Is  without  merit. 

[3]  The  case  went  to  trial  upon  the  second 
and  third  counts  of  the  complaint  and  the 
answers  thereto,  after  an  order  sustaining  the 
demurrer  to  the  first  count.  Appellant  now 
contends  that  the  court  erred  in  overruling 
his  demurrer  to  the  second  and  third  counts 
of  the  complaint.  Each  of  these  counts  un- 
doubtedly  stated  a  cause  of  action.  Assum- 
ing without  deciding  tiiat  counts  2  and  3  were 
uncertain  or  ambiguous  or  unintelligible  In 
some  of  the  particulars  set  forth  in  the  de- 
murrer, those  errors  would  not  constitute  any 
proper  ground  for  reversal  of  the  Judgment. 
By  his  answer  the  defendant  was  able  to 
and  did  raise  all  the  necessary  Issues  for  the 
determination  of  the  action  upon  Its  merits. 
In  our  opinion,  it  was  so  determined. 

For  these  reasons,  the  Judgmoit  Is  affirmed. 

We  concur:  JAMBS.  J. ;  WOBES,  Judge 
pro  tem. 


MANN  et  al.  v.  MANN.    (No.  8517.) 
(Supreme  Court  of  Oklahoma.    Jan.  22.  1018. 
BebeariDg  Denied  May  7, 191&) 

(BvUaiua  bv  the  Court.) 

AXTEAL  AND  ESBOB  4s>325— JOIHT  JUDOMSHT 

— PAsroa. 

All  parties  to  a  joint  judemeat  must  be  join- 
ed in  a  proceeding  m  error  in  thii  court,  either 
as  plaintiffs  in  error  or  as  defendants  in  error, 
before  such  judgment  can  be  reviewed. 

Commissioners'  Opinion.  Division  No.  1. 
Error  from  District  Court,  Muskogee  Coun- 
ty ;  B.  P.  De  Graffenried,  Judge. 

Action  by  Hazel  Mann  against  William  J. 
Mann  and  others.  Judgment  for  plaintiff, 
and  defendants  Federal  Union  Surety  Com- 
pany and  Western  Indemnity  Company  bring 
error.  Dismissed. 

Lb  J.  Boach,  of  Muskogee,  for  plaintiffs  in 
error.   C.  W.  Lively,  of  Sapulpa,  and  Am- 


brfster  &  Amlnrlaterp  of  Mnskoge^  tot  de- 
fendant in  error.  • 

RUMMONS,  C.  This  action  waa  commoio- 
ed  in  the  district  court  of  Muskogee  county 
by  the  defendant  in  error  to  recover  upon 
a  guardian's  bond  against  William  J.  Mann 
and  Federal  Union  Surety  Company  and 
Western  indemnity  Company.  Plaintiff  had 
Judgment  against  the  detaUlants  to  rererse 
whldb  the  Federal  Union  Surety  Company 
and  Weston  Indemnity  Company  prosecute 
this  proceeding  in  error.  The  defendant  in 
error  moves  to  dismiss  this  ain)eal  for  the 
reason  that  William  J.  Mann,  one  of  the  de- 
fendants bdow,  was  not  served  with  sum- 
mons in  error  and  is  not  a  part?  to  this  ap- 
peaL  The  trial  court  rendered  the  following 
judgment: 

*^t  is  therefore  considered,  ordered,  and  ad- 
judged that  the  plaintiff  do  have  and  recover 
from  the  defendant  Western  Indemnity  Com- 
pany, as  auccesaor  end  trustee  for  tb»  Federal 
Union  Surety  Company,  and  from  the  defend- 
ant William  J.  Mann  the  principal  sum  of 
|2,0a2.7^  with  interest  thereon.  •  •  •  •* 

This  la  clearly  a  Joint  Judgment  against 
the  defendant  William  J.  Mann  and  Western 
Indemnity  Company.  Under  r^>«ited  de- 
cisions of  this  court  "all  parties  to  a  Joint 
judgment  must  be  joined  in  a  proceeding  In 
error  In  tills  court,  either  as  plaintiffs  In  er- 
ror or  as  defendants  In  error,  before  such 
Judgment  can  be  reviewed."  National  Sure- 
ty Co.  V.  Oklahoma  Presbyterian  OoU^  for 
Girls,  38  Okl.  429,  132  Pac.  652;  Michael  v. 
Isom,  43  Okl.  708,'  143  Pac.  105S ;  Arkansas 
Valley  National  Bank  v.  McOollom,  165  Pac. 
193;  Bowles  v.  Cooney,  45  Okl.  517,  146  Pac. 
221 ;  Grounds  v.  Dlngman,  160  Pac.  883 ;  Long 
V.  Bearden  et  al.  (United  States  Fidelity  & 
Guaranty  Co.  v.  Long  et  al.).  160  Pac.  467; 
Wade  V.  Hope,  162  Pac.  742. 

Cmmsel  for  plaintiffs  in  error  cites,  chap- 
ter 219,  Seas.  Laws  1917,  p.  403,  being  an  act 
abolishing  summons  In  error  and  providing 
on  whom  the  case-made  may  be  served  and 
the  necessary  parties  to  the  petition  In  orror. 
This  appeal,  however,  was  lodged  In  this 
court  on  August  5.  1916,  long  before  the  pas- 
sage of  the  act  relied  upon  by  plaintiffs  In 
error.  As  the  act  of  the  Legislature  in  ques- 
tion does  not  purport  to  have  any  restrospec- 
tlve  effect.  It  cannot  avail  the  plaintiff  In 
error  in  the  instant  case. 

It  is  further  earnestly  contended  by  plain- 
tiffs In  error  that  William  J.  Mann  i»  not  a 
necessary  party  to  this  appeal  for  the  reason 
that  he  cannot  be  adversely  affected  by  a 
reversal  of  this  judgment  In  view  of  the 
authorities  cited  above,  we  are  constrained 
to  hold  that,  being  one  of  the  parties  to  a 
joint  judgment,  he  Is  a  necessary  party  to 
an  appeal  to  this  court  from  such  Judgment, 
since  a  reversal  of  the  Judgment  would  ne> 
cessitate  a  new  trial  of  the  cause  and  would 
vacate  a  Judgment  with  which  the  said  Wil- 
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llam  J.  Mum  appears  to  be  satlsfled.  We 
are  ttierefore  unable  to  aaj  that  be  would 
not  be  adreraelr  affected  by  a  rerertial  of 
■uch  judgment 

Tbe  defendant  ^nillam  J.  Mann  not  bar- 
ing Joined  In  tbe  petition  In  error,  and  not 
bavtng  been  made  a  Pendant  In  error  nor 
aerred  with  summons  In  error,  and  not  bar- 
ing waived  service  of  sucb  summons,  we  are 
without  Jurisdiction  to  review  tbe  Judgment 
complained  of. 

This  appeal  dtould  therefore  be  dismlsBed. 

FEB  OU^IAM.  Adopted  In  whol& 


BIVERS  V.  SCHOOL  DIST.  NO.  51,  NOBLE 
COUNTY.    (Hob.  6534-6537.) 

(Supreme  Oourt  of  Oklaboma.  April  23.  1018.) 

(SyttalHu  hit  th9  Court.) 

1.  ScnooLB  AWD  School  Dibtbicts  <ts9l35(2, 
3),  144(4)  —  Tbachers  —  Validitt  OF  CON- 
thaci^Becoveet  of  Salart. 

Contracts  made  between  teachers  and  offi- 
cers of  a  school  district  for  teaching  district 
schools  for  a  term  extending  beyond  the  time 
when  the  term  of  such  officers  will  expire  are 
not,  for  that  reason,  invalid;  but  where,  on  ac- 
count of  insufficient  funds  available  to  sup- 
port tbe  term  provided  for  in  said  contracts,  the 
electors  of  the  district  at  the  next  annual  school 
meeting,  contrary  to  said  contracts  fixing  the 
term  of  school  at  "eight  months  or  less,  limited 
to  tbe  funds  available  for  tbe  school  year  of 
1913-14,"  fix  it  for  eight  months  and  reduce  the 
number  of  salaries  fixed  in  tbe  contracts  to  con- 
form to  the  funds  available  to  support  the  said 
term,  heltf,  that  tbe  contracts,  being  Ineonsiatent 
with  tbe  decision  of  said  electors,  were  invalid ; 
that  the  contracting  teachers  cannot  recover 
thereon,  but  such  of  them  as  taught  in  lieu  of 
other  teachers  later  contracted  witii  by  tlie  suc- 
ceeding officers  of  the  district  pursuant  to  the 
decision  of  the  electors  at  said  meeting  ere  en- 
titled to  recover  the  salaries  fixed  therein  for 
the  teachers  in  lieu  of  whom  they  taught. 

(AdditUmtU  SyUahtu  iv  Sditoriai  Staff.) 

2.  Afpeal  and  Ebbob  ®»338(3)— Cboss-Af- 
peal— Time. 

The  court  can  consider  no  question  sought  to 
be  brought  up  on  cross-appeal,  where  more  than 
ciz  months  nave  expired  since  tbe  jadgm«it 
before  said  crosa-appeal  was  filed  in  the  Su- 
preme Court. 

• 

EiTror  from  County  Court,  Noble  County; 
L.  B.  Robinsou,  Judge. 
On  rehearing.  Affirmed. 
Tor  former  opinion,  see  156  Vac  236. 

P.  W.  Cress,  of  Perry,  for  plalntUts  In  er- 
ror. Henry  B.  Jcbnston,  of  Ferry,  fbr  de- 
fendant In  error. 


TURNER,  3.  This  suit  was  broxK^it  by 
Alpha  Rivers  as  plaintiff  below,  who  will 
hereafter  be  referred  to  as  plaintiff,  on  a 
written  contract  of  ^ployment  as  a  teacher 
In  district  No.  61,  a  rural  school.  At  the 
same  time.  Anna  Campbell,  Myrtle  Lane,  and 
Elate  Roads  each  brought  a  suit  practically 


identical  In  an  Qw  details  and  purposes 
against  the  same  defiendant.  By  agreement 
of  counsel,  Ota  proof  In  tbls  case  la  to  apply 
In  title  oUiers,  and  tbe  decision  in  tbe  one 
idiall  control  all  of  than. 

For  a  cause  oi  actitm  plaintiff  set  aat  that 
she  bad  coi  April  28.  1913,  entered  Into  a 
written  contract  with  the  officers  of  said 
school  district,  to  wit,  C.  W.  Swearingen, 
director,  H.  Sdiubert,  clerk,  and  M.  H.  Whal- 
ey,  treasurer,  by  tbe  terms  of  which  she  ms 
employed  to  teach  in  the  sdiool  the  follow- 
ing sdiool  year  at  a  salary  of  $60  per  montii; 
and  she  sued  for  this  salary  for  the  mon^ 
of  September,  October,  and  November,  1013; 
that  she  bad  tau^t  these  three  months,  and 
payment  according  to  tbe  contract  had  been 
refused.  Tbe  defendant,  school  district  No. 
61,  set  up  numerous  defuses,  Indudlng  tbe 
following:  (1)  That  tbe  contract  wax  in- 
valid because  not  made  at  a  meeting  id  the 
board,  with  notice  to  the  members,  and  as  a 
board  action;  C2)  that  Schubert,  at  the  time 
of  signing  the  contract,  lacked  mental  ca- 
pacity ;  (3)  the  plea  that  the  contract  sued 
upon  had  been  adjudicated  to  be  invalid,  and 
the  plaintiff  perpetually  enjoined  from  as- 
serting any  right  to  teach  under  the  same 
by  a  decree  of  the  district  court  which  had 
not  been  appealed  from,  and  had  therefore 
become  final. 

The  cause  was  tried  to  the  court,  and  a 
decision  rendered  against  the  right  of  plain- 
tiff to  recover  on  the  contract ;  but  that  this 
particular  plaintiff  and  Anna  Campbell  were 
entitled  to  pay  for  the  three  months  at  tbe 
rate  of  per  month,  not  because  of  the 
contract  sued  on,  but  because  they  had  been 
employed  to  teach  these  three  months  by 
filling  vacancies  In  the  teaching  corps  em- 
ployed by  tbe  new  board.  The  other  two 
plaintiffs,  iloads  and  Lane,  were  denied  a 
recovery.  All,  however,  appeal,  claiming 
rights  under  the  contract  held  Invalid.  A 
brief  statement  of  some  of  the  material  fftcCs 
seems  necessary,  and  it  follows: 

In  April,  1913,  the  school  board  conalated 
of  two  rival  factions.  A  majority  of  the 
members  made  the  contracts  with  the  four 
teachers  for  the  next  year,  fixing  their  sal- 
aries at  $60  and  $50  respective.  June  3, 
1013,  the  electors  of  the  boIiooI  district  met 
in  the  annual  school  meeting,  and  provided 
for  an  eight  months'  school,  but  decided  to 
pay  $50  and  $40  per  month  salaries  for  tbe 
places  these  plaintiffs  claim  the  right  to  fill; 
the  electors  also  refused  to  vote  any  addition- 
al levy  ot  funds,  which  would  have  been  nec- 
essary if  the  higher  salaries  were  to  be  paid. 
At  this  meeting,  the  personnel  of  the  t^Bclal 
board  was  also  somewhat  changed.  Before 
the  fall  term  of  school  <^ned,  the  new  board, 
claiming  that  the  ccmtracta  Involved  were 
invalid  because  the  amounts  to  be  paid  were 
in  excess  of  the  school  funds  provided  at  tbe 
annual  school  meeting,  employed  new  teacb- 
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ers  for  these  four  positions  at  salaries  named 
by  the  electors.  School  opened  with  the  new 
tenciiers  Id  charge,  and  was  run  about  a 
week,  when  the  four  teachers  Involved  here 
went  to  the  school  and  tried  to,  and  probably 
did,  take  charge  of  the  various  rooms;  at 
least  for  a  time  ench  room  had  two  teachers 
in  it,  both  claiming  authority.  The  new 
board  then  appeared  on  the-  scene  and  put 
the  old  teachers  out  At  this  Juncture,  C.  W. 
SwearlDgen,  a  hold-over  member  of  the 
board,  filed  a  suit  In  equity  In  the  district 
court,  naming  the  school  district  as  plaintiff; 
signing  the  petition  "C.  W.  Swearlngen,  direc- 
tor of  school  district  No.  51,  Noble  county, 
Okl.,"  and  mailing  the  other  directors  and 
the  four  new  teachers  defendants,  and  ask- 
ing that  they  all  be  enjoined  from  Interfering 
with  the  contracts  Involved  here.  In  this 
petition,  plaintiff  herein  and  the  other  three 
plaintiffs  are  mentioned  by  name,  and  their 
contracts  with  the  old  board  and  their  rights 
to  teach,  and  the  threatened  violation  of 
snch  contracts  and  rights  by  the  other  mem- 
bers of  the  board  and  the  new  teachers  are 
folly  set  out  as  a  basis  for  the  Injunctive  re- 
lief asked.  This  petition  In  equity  Is  verified 
by  fbls  plaintiff  and  the  other  three  plain- 
tiffs, who  make  oath  that: 

"She  has  read  the  above  and  foregoing  peti- 
tion ;  knows  the  contents  thereof,  and  that  the 
statements  therein  contained  are  true." 

One  of  the  plaintiffs,  it  appears,  bIbo  made 
affidavit  of  the  absence  of  the  district  judge, 
as  a  basis  of  anthorlt?  for  the  county  Judge 
to  act  A  temporary  injunction  was  issued 
on  tills  itetltion  by  the  coonly  Judge,  thus 
invested  with  authorl^.  temporarily  protect- 
ing the  rights  of  plalnUffs.  The  defendant? 
in  thiit  snlti  the  members  of  the  school  board 
and  the  new  teachers,  amwered  and  pleaded 
over,  bringing  Into  the  case  the  contracts 
affecting  both  the  oM  and  new  sets  of  teach- 
ers, among  oOier  things,  and  the  case  was 
tried  by  the  district  court,  and  the  contracts 
here  involved  were  held  invalid  and  these 
plaiutlffis  were  perpetually  mjoined  ttom 
claiming  rl^ts  thereunder. 

[1]  The  court  found  that,  while  the  con- 
tracts bad  been  made  by  a  r^ularly  consti- 
tuted board,  nevertheless  they  were  Invalid 
because  the  electors  of  the  dlst^ct  at  the  next 
annual  meeting,  held  Jnne  3.  1913,  had  the 
right  to  and  did  determine  that  eight  months 
of  school  should  be  taught,  and  that,  as  the 
district  had  defeated  at  an  election  held  for 
that  purpose  an  extra  levy,  and  the  total 
amount  of  the  salaries  fixed  In  the  contracts 
were  $330  In  excess  of  the  whole  general 
fund  available,  leaving  nothing  for  repairs, 
fuel,  supplies,  and  Janitor  service,  said  con- 
tracts were  inconsistent  with  the  action  of 
the  district  in  fixing  the  term  for  eight 
montbs  and  reducing  the  salaries  of  the  num- 
ber of  teachers  provided  for  therein  to  cor- 
respond  to  the  fund  available,  and  for  that 
reason  said  contracts  were  void.  The  court 
was  right. 


As  Rev.  Laws  1910.  S  7788,  provides  that 
the  qualified  voters  of  a  school  district,  at 
their  annual  meeting,  may  determine  the 
iragth  of  time  a  school  shall  be  taught  In 
thedr  district  for  the  ensuing  year  and  when, 
and  whether  the  school  money  shall  go  to  snp- 
port  a  summer  or  a  winter  school,  and  that 
If  such  matters  shall  not  be  determined  by 
them  It  shall  be  the  duty  of  the  district 
board  to  determine  the  same,  it  would  scan 
that  no  citation  of  authority,  aside  from  the 
statute,  is  required  to  support  the  proposition 
that,  whai  the  district  board  determined, 
as  it  did,  In  advance  of  the  e^ctors  at  the 
annual  meeting  the  length  of  time  the  school 
should  be  taught  for  the  ensuing  year,  and 
in  the  contract  fixed  the  term  at  "eight 
months,  or  less,  limited  to  the  funds  avail- 
able for  the  school  year  of  1913-14,"  the 
contract  to  that  extent  was  suoject  to  be 
upset  by  the  subsequent  action  of  the  annaal 
meeting,  and  was  upset  when  at  that  meeting 
It  was  determined  to  have  an  eight  months' 
school  and  no  less.  And  It  would  also  seem 
to  require  no  citation  of  authority  to  sup- 
port the  proposition  that,  as  there  was  not 
sufficient  funds  available  to  support  a  school 
for  eight  months  at  the  salaries  agreed  to 
be  paid  the  teachers  provided  for  In  said 
contracts,  but  was  sufficient  to  pay  the  sal- 
aries of  the  same  number  of  teachers  at  the 
salaries  voted  at  the  meeting,  It  Is  <:lear  that 
the  stipulations  in  the  contracts,  both  as  to 
the  length  of  Oxe  term  and  the  salaries  to 
be  paid,  being  Inconsistent  with  the  will  of 
the  electors  expressed  at  the  meeting,  must 
fall.  It  must  fall,  not  for  the  reason  that 
the  teaching  term  provided  for  In  said  con- 
tract extends  beyond  the  time  when  the  term 
of  office  of  the  officers  of  the  district  making  it 
expires,  but,  aa  stated,  for  the  reason  that 
It  Is  contrary  to  the  determination  of  the 
electors  of  the  district  at  their  next  ammal 
meeting  expressed  upon  matters  delegated 
to  than  by  law.  Scho(4  Dlst  t.  Ward.  40 
Okl.  07.  1S6  Pac;  588. 

Waster  V.  S<4iool  Dlst,  16  Wis.  316.  was 
a  suit  on  a  contract  fbr  wages,  as  here.  The 
coart  refused  to  admit  the  contract  in  evi- 
dence on  the  ground  that  the  officers  of  the 
district  executing  the  same  had  no  author- 
ity to  bind  the  district  for  a  greater  length 
of  time  than  until  the  expiration  ot  their 
term  of  office;  Passing  on  this  point,  the  Su- 
preme Court  said: 

"The  contract  with  the  plaintiff  In  error  was 
not  void  for  want  of  autboritr  in  tbe  officers 
of  the  district  to  make  it.  In  the  absence  of 
any  special  and  Inconsistent  determinatioD  of 
the  qualified  voters  at  the  last  annual  meeting, 
and  subject  to  their  power  at  the  next,  or  of  the 
new  board,  to  determine  with  respect  to  the 
length  of  time  a  school  should  be  taught,  wheth- 
er by  a  male  or  female  teacher,  or  both,  and 
the  application  to  be  made  of  the  moneys  re- 
ceived from  tbe  school  fund  and  the  town,  the 
power  of  the  clerk,  with  tbe  consent  of  the  di- 
rector or  treasurer,  or  both,  to  contract  with 
and  hire  a  qualified  teacher,  and  bind  the  dis- 
trict, was  general.  •  *  •  Without  such  pre- 
vious determination,  the  contract  was  beyond  all 
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question  good  until  the  next  annaal  meeting, 
and  thereafter,  provided  no  contrary  directions 
were  then  giren  by  the  Toters,  or  subsequently 
by  the  new  board,  in  case  the  voters  neglected 
to  act.  Unless  rejected  in  one  form  or  the  oth- 
er, and  proper  notice  thereof  given  to  the  plain- 
tiff in  error,  the  district-was  still  liable  for  all 
services  duly  performed  under  it  Having  been 
entered  into  by  competent  authority,  its  prima 
facie  validity  continued  until  the  contrary  was 
shown,  the  burden  of  wMch  was  upon  the  dis- 
trict It  should  therefore  have  been  received 
in  evidence,  leaving  the  district  to  establish  Its 
invalidity  by  ahowing,  if  such  were  the  fact,  that 
it  bad  been  in  due  form  rejected." 

Sach  Inconsistency  afforded  the  succeed- 
ing board  the  right  to  abrogate  the  contract 
and  enter  into  the  contract  with  the  sec<»ul 
set  of  teachers,  embodying  the  determina- 
tion of  the  electors  of  the  district  then  ex- 
pressed. 35  Oyc  1079,  says: 

"In  the  absence  of  a  statutory  provision  lim- 
iting either  expressly  or  by  impbcatiou  the  time 
for  which  a  contract  for  employment  of  a  achool 
teacher  may  be  made  to  a  period  within  the 
contracting  school  board's  or  ofiScers'  term  of 
office,  such  board  or  ofiScers  may  bind  their  suc- 
oesaors  in  office  by  employing  a  teacher  or  su- 
perintendent for  a  periM  extending  beyond  their 
term  at  office,  or  for  term  of  acbool  succeeding 
their  term  of  office,  provided  sach  contract  la 
made  In  good  faith,  without  fraud  or  collusion 
and  for  a  reaaonable  period  of  time ;  and  the 
aueceeding  board  or  officers  cannot  ignore  such 
contract  because  of  mere  formal  and  technical 
defects,  or  abrogate  it  without  a  valid  reason 
therefor." 

We  are  therefore  of  oi^lon  that,  on  ac- 
count of  the  Inconsistencies  mentioned,  the 
contracts  sued  on  were  avoided,  and  the 
court  did  right  to  hold  them  so,  and  that 
plaintiffs  had  no  right  to  recover  thereon 
the  salaries  therein  provided;  that  the  con- 
tract made  by  the  succeeding  board  was  good ; 
and  that  the  court  did  right  to  protect  the 
same  and  the  teachers  operating  thereunder 
by  lD]nnctl(H]  and  In  restraining  the  enforce- 
ment of  the  contracts  sued.  But  Inasmudi 
as  plaintiffs  Alpha  Rivers  and  .'Anna  Camp- 
bell were  permitted  to  teach,  not  In  virtue 
of  their  contracts,  but  in  lieu  of  two  of  the 
teachers  under  -the  second  contract,  that  the 
Judgment  in  their  favor  for  $120  each  for 
teaching  thereundw  must  stand. 

[2]  We  can  consider  no  qnestlon  sought  to 
be  brought  here  on  cross-appeal,  for  the  rea- 
son that  more  than  six  months  haS  expired 
since  the  rendition  of  the  judgment  before 
said  cross-appeal  was  filed  in  this  court 

Let  the  Judgment  be  affirmed,  and  the 
same  order  be  entered  In  causes  Nos.  6535, 
6686,  and  6537.  All  the  Justices  oncur. 


SHUTTBB  V.  COALGATB  GRAIN  CO. 
(No.  8833.) 

(Supreme  Coart  of  Oklahoma.  April  30,  1918.) 
(StUabu*      the  Court.) 

PUNOIPAL  AND  SUBETT  ^s>  118— RELEASE  OF 

Part  of  SuBETrES— Effect. 
On  appeal  from  a  judgment  in  a  justice  of 
the  peace  court  to  the  district  court,  A.  became 


rurety  on  an  appeal  btmd  for  B.,  C,  and  D.  la 
the  district  court  the  creditor  settles  with  B. 
and  0.  for  one-half  the  amount  In  dispute,  and 
dismisses  the  case  with  prejudice  as  to  them. 
Held,  that  the  settlement  with  and  release  of 
B.  and  C,  and  without  the  consent  of  A.,  oper- 
ates to  release  him  also ;  and  further  heldg  that 
it  is  immaterial  whether  a  release  of  aU  the 
principals  is  effected,  as  a  release  of  any  uia 
operates  to  releaae  the  surety, 

OommlBsloners*  Ophdon,  Division  No.  3. 
Brror  ftom  District  Court,  Coal  Oonnty ;  J. 
H.  Unebangb,  Judge. 

Action  by  the  Coalgate  Grain  Company  by 
way  of  motion  or  judgment  on  an  appeal  bond 
against  Otto  A.  Shuttee,  surety;  Judgment 
for  plidntUC,  and  defendant  excepts  and 
brings  error.  Judgment  reversed,  and  case 
remanded,  with  directions  to  enter  judgment 
for  defendant 

John  S.  Du  Mars,  G.  O.  BlakcC  B.  J.  Rob* 
erts,  and  W.  H.  Uoore,  all  of  El  Reno,  and 
J.  Q.  Ralls,  of  Atoka,  for  plaintUf  In  enor. 

SPRINGER,  0.  In  this  opinion  the  plaintiff 
in  error  will  be  referred  to  as  surety,  and  the 
defendant  In  error  will  be  referred  to  as  cred- 
itor. On  the  4th  day  of  September,  1915,  the 
creditor  obtained  a  judgment  In  the  justice  of 
the  peace  court  of  Coalgate  district  in  Coal 
county,  OkL,  against  Jacob  M.  Dickinson  and 
H.  U.  Mudge,  receivers  of  the  Chicago,  Rock 
Island  &  Padflc  Railway  Con^any,  and  O.  B. 
Goodwin  for  the  sum  of  $164.47  and  the 
costs  of  the  case.  The  case  was  taken  by  ap- 
peal to  the  district  court  of  Goal  county,  with 
Dickinson,  Mudge,  and  Goodwin  as  prlndpuls 
on  the  bond,  and  Otto  A.  Shuttee  as  their 
surety.  In  the  district  court  the  creditor  set- 
tled with  Dickinson  and  Mudge,  as  receivers 
of  the  railway  company,  and  dismissed  the 
case  as  to  them.  The  creditor  then  took  Judg- 
ment against  Goodwin  for  $82.23  and  the 
costs  of  the  action,  and  Issued  execution 
thereon,  which  was  returned  nulla  bona.  The 
creditor  then  took  action  against  the  surety 
by  way  of  motion  or  judgment  upon  the  bond 
according  to  the  provisions  of  section  5477  of 
Rev,  Laws  1910.  Among  the  other  things,  the 
bond  provides: 

"Know  all  men  by  these  presents,  that  Jacob 
M.  DickinsMi  and  Henry  U,  Mud^e,  receivers 
of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  and  O.  B.  Goodwin,  as  principals, 
and  Otto  A.  Shuttee,  as  surety,  are  held  and 
firmly  bound  unto  the  Coalgate  Grain  Compa- 
ny in  the  sum  of  four  hundred  dollars  ($400,00), 
well  and  truly  to  be  paid. 

"The  conditions  of  this  obligation  are  sach 
that,  whereas,  the  plaintiff,  the  0>algate  Grain 
Company,  has  heretofore,  on  the  4th  day  of 
Septembor,  1915,  obtained  judgmenti  in  the 
sum  of  one  hundred  rixty-fonr  and  47A00 
dollars  ($164.47)  and  costs  against  the  above 
named  defendants  in  the  above  court  and  cause, 
from  which  the  defendants  desire  to  appeal  to 
the  dfatnet  court  of  Ooal  county.  OkL : 

"Now  thfflvfore,  if  Jacob  M.-  DI<Mnson  and 
Henry  U.  Mudge,  receivers  of  the  Chicago. 
Rock  Island  &  Pacific  Railway  Company,  and 
O.  B.  Goodwin  shall  prosecute  their  appeal  to 
effect  and  without  unnecessary  dday,  and  U 


^For  ethw  oases  see  same  topte  and  KBT-MUHBIB  la  all  Kn'ttvaOmtA  DIswts  and  lB4ex« 
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judfnnent  be  rendered  against  them  on  appeal, 
shaU  BatiBfy  such  judgment  and  coata,  this 
nndertaking  iball  be  null  and  void;  otherwise 
to  remain  In  full  force  and  effect,*'  etc. 

To  tbe  motion  for  judgment  against  the 
Burety  he  appealed  and  filed  an  answer  Uma^ 
to,  as  follows: 

"Comes  DOW  Otto  A.  Shuttee  and  for  his  an- 
swer to  the  motion  of  the  plaintiff  to  enter  up 
judgment  against  him  on  a  certain  appeal  bond 
denies  any  liability  on  the  bond  for  tiie  rea- 
son that  one  of  the  principals  of  said  bond,  the 
receivers  of  the  Chicago,  Bock  Island  ft  Pacific 
Bailway  Compauy,  the  movant  herein,  released 
from  any  liability  on  said  bond.  It  ia  farther 
denied  uat  any  consideration  was  paid  said 
Otto  A.  Shuttee  by  O.  B.  Goodwin  for  said 
Otto  A.  Shuttee's  services  as  surety. 

"Wherefore  Otto  A  Shuttee  prays  judgment 
of  the  court." 

Issues  being  thus  Joined  on  tbe  motion  and 
answer  thereto  tbe  case  was  tried  to  tbe  court 
upon  the  following  agreed  state  of  facts: 

"It  is  hereby  stipulated  and  agreed  that  this 
motion  shall  be  submitted  on  the  following 
statements  of  facts :  (1)  That  tbe  judgment  was 
rendered  in  the  court  of  the  justice  of  the  peace 
for  $164.47  against  receiver  of  the  Chicago, 
Bock  Island  ft  Pacific  Bailway  Company  and 
O.  B.  Goodwin.  Thereafter  bond  was  filed  on 
behalf  of  O.  B.  Goodwin  and  receiver  of  Chi- 
cago, Koch  Island  &  Pacific  Bailway  Company 
with  Otto  A.  Shuttee  as  surety.  Thereafter  the 
receiver  of  tbe  Chicago,  Bock  Island  ft  Pacific 
Bailway  Company  obtained  a  release  from  the 
plaintiff,  and  the  action  in  the  district  court  as 
against  them  was  dismissed.  Thereafter  judg- 
ment was  taken  against  O.  B.  Goodwin  in  the 
sum  of  $82.23,  execution  was  Issued  against  O. 
B.  Goodwin  and  returned  no  property  found. 
Thereafter  notice  was  duly  served  upon  Otto  A. 
Shuttee  and  motion  upon  which  the  case  is  now 
pending  was  filed  and  a  bearing  was  had  on 
said  motion  this  September,  G,  1916. 

"Witness  our  hands  thia  the  5th  day  of  Sep- 
tember, 1916." 

The  matter  being  thus  presented,  the  court 
rendered  judgment  against  the  sxu'ety  for  the 
sum  of  ^.23  and  costs  of  the  action,  to 
which  finding  and  Judgment  of  the  court  the 
t     surety  duly  reserved  his  exception. 

Section  1043,  Bev.  Laws  1910,  provides: 
"A  guarantor  is  exonerated,  except  so  far  as 
he  may  be  indemnified  by  the  principal,  if  by 
any  act  of  the  creditor,  without  the  consent 
of  the  guarantor,  tbe  original  obligation  of  the 
principal  is  altered  in  any  respect,  or  the  reme- 
dies or  rights  of  the  creditor  against  the  prin- 
cipal, in  respect  tiiereto,  in  any  way  impaired 
or  aasp«ided." 

Section  1052,  Bev.  Laws  1910,  provides: 
"A  surety  cannot  be  held  beyond  the  express 
terms  of  his  contract,  and  if  such  contract  pre- 
scribes a  penalty  for  its  breach  he  cannot  in 
any  case  be  liable  for  more  than  the  penalty." 

Sectim  1006,  Bev.  Laws  1910,  In  part  pro- 
Tides: 

"A  surety  is  exonerated: 

"First.  In  like  manner  with  a  guarantor. 

"Second.  To  the  extent  to  which  he  is  prej- 
udiced by  any  act  of  the  creditor  which  would 
naturally  prove  injurious  to  the  remedies  ot  the 
surety  or  inconsistent  with  his  rights,  or  which 
lessens  his  security.  ***** 

Brandt  on  SnretysUp  and  Gnaranty  (8d 
EdJ  I  164,  TOL  1,  famtahea  ths  foUowlng 
langnage; 


As  a  general  rule,  if  tbe  principal  Is  re- 
leased by  the  creditor  without  reservation,  the 
surety  is  also  thereby  discharged.  Thus  a  joint 
judgment  was  obtained  against  the  principals 
and  sureties  cm  a  note.  The  creditor  agreed 
with  one  of  tbe  principals  to  discharge  him 
from  the  judgment  if  he  would  give  security  for 
the  payment  of  about  one-fourth  of  the  amount 
thereof  and  the  security  was  accordingly  given. 
Held,  the  sureties  were  thereby  discharged?* 

This  anestion  was  presented  to  the  Su- 
preme Court  of  the  state  of  Washington  in 
the  case  of  Friendly  v.  National  Surety  Co. 
of  N.  T.  et  al.,  46  Wash.  71,  89  Pa&  177,  10 
L.  B.  A.  (N.  S.)  1160,  wherein  it  is  said: 

"We  have  no  doubt  that  the  release  of  Thomas 
by  the  appellant  released  the  surety  company 
from  any  liability  for  the  default  of  the  new 
partnership,  for  the  rule  is  that  the  'surety  Is 
only  bound  to  the  extent  and  in  the  manner 
and  under  the  circumstances  he  consented  to  be- 
come liable.*  Brandt  Suretyship  &  Guaranty 
(2d  Ed.)  fiS  lis,  119;  27  Am.  &  Eng.  Enc.  of 
Ij&w  (2d  Ed.)  p.  409;  London  ft  L.  Ins.  Co.  v. 
Holt.  10  S.  D.  171,  72  N.  W.  403;  Standard 
Oil  Co.  V.  Armnestad,  60  N.  W.  197,  8  N.  D. 
2S5,  84  L.  B.  A.  861,  66  Am.  St,  Bep.  604; 
White  Sewing  Machine  Co.  v.  Hlnes,  61  Mich. 
423,  28  N.  W.  157  ;  Dunree  v.  Blake,  148  III. 
453,  35  N.  E.  867.  The  respondent  became 
surety  for  all  three  of  the  partners,  and  prob- 
ably considered  the  responsibility  of  each  of 
them  when  it  entered  into  tbe  contract.  When 
the  application  was  first  made,  the  surety  com- 
pany might  not  have  consented  to  become  sure- 
ty for  two  of  the  partnen  witiiout  the  other. 
It  actually  did  so  refuse  before  any  liability 
accrued  upon  the  contract.  Bespcmdent  certain- 
ly had  a  right  to  make  its  own  contract  in  its 
own  way,  and  to  stand  upon  tbe  strict  terms 
thereof.  A  material  alteration,  such  as  chang- 
ing the  contractor  without  its  consent,  was  not 
binding  upon  it.  ^e-release  of  l%onuu  by  the 
appellant  had  the  effect  to  make  a  new  contract, 
for  which  respondents  never  became  liable.  Un- 
der these  facts,  we  are  clear  that  the  judgment 
of  dismissal  as  to  the  respondent  was  righL 
The  judgment  Is  therefore  affirmed^" 

12  R.  O.  L.  p;  lOffi.  In  part  iBya  down  the 

fallowing  rule: 

"But,  as  a  general  proposition,  where  the 
release  of  the  principal  debtor  is  the  act  of  the 
creditor  and  the  guarantor  does  not  consent 
thereto,  the  guarantor  is  discharged."  Frost  v. 
Harbert.  20  Idaho,  886,  118  Pac.  1095.  88  L. 
B.  A.  (N.  S.)  876w 

The  principle  Involved  In  this  case  has 
been  disposed  of  by  this  court  In  tbe  case  of 
Dolese  Bros.  Co.  t.  Chaney  &  Blckard  et  al., 
44  Okl.  746.  145  Pac  1119: 

"In  interpreting  the  terms  of  a  contract  or 
suretyship,  the  same  rules  will  be  observed  as 
in  the  case  of  other  contracts  (section  2001, 
Stat  1890;  section  1053,  Bev.  Laws  1910); 
but,  after  being  so  interpreted,  and  the  in- 
telligible meaning  of  its  language  is  ascertained, 
the  same  will  be  construed  and  applied  strict- 
ly, in  favor  of  the  surety,  and  so  as  to  not  al- 
low any  implication  against  him  (Lamm  v. 
Colcord,  22  Okl.  493,  98  Pac  355,  19  L.  B.  A. 
[N.  S.1  901;  Eager  et  al.  v.  Seeds  et  al.,  21 
Okl.  524,  96  Pac.  646;  Penny  v.  Bichardson 
et  al.,  12  Okl.  256,  71  Pac  227;  Lowe  et  al. 
V.  City  of  Guthrie.  4  OkL  287,  44  Pac  198). 
A.  H.  Beed  and  C.  R  Dawkins,  being  suretieo, 
are  not  bound  beyond  the  express  terms  of  their 
contract  Section  2960,  Stat  1890  (section 
1062,  Bev.  lAWB  1910) ;  Lamm  v.  Colcord,  su- 
pra:  Eager  et  al.  v.  Seeds  et  al.,  supra ;  Peiny 
T.  Bicbardaon.  supra;  Lowe  et  al.     City  of 
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Chithile,  snpn.  Also  see  sectlm  2981,  Stat 
1890  (section  1063,  Bev.  Laws  1910;  section 
2065,  Stat.  1890  (section  1067,  Rer.  X^ws 
1010);  Guthrie  Nat  Bank  r.  Fidelity  A  De 
posit  Co.,  14  Okl.  63^  79  Pac.  W2.  And  sure- 
ties for  one  person,  aa  for  J.  W.  Cbaney,  are  not 
liable  for  several,  as  for  J.  W.  Ghaney  and 
G.  M.  Rickard,  nor  are  sureties  for  eeveral,  as 
for  J.  W.  Chaneyand  C.  M.  Rickard,  liable  for 
one,  as  for  J.  W.  Ghaney  alone.  1  Brandt 
on  Suretyship  and  Guaranty  (3d  Ed.)  SS  134, 
13&,  pp.  284-288;  Pinfirrey  <m  Suretyship  and 
Guaranty  (2d  Ed.)  f§  83,  84 ;  Spencer  on  Sure- 
tyship, S  198;  27  Am.  &  Eng.  Enc.  L.  (2d  Bd.) 
469,  400;  82  Cyc.  184." 

Tbe  surety  h&d  a  right  to  make  his  own 
contract  and  to  say  for  wbom  and  under 
what  circumstances  and  to  what  extent  he 
wonld  become  liable.  Sbnttee  did  not  be- 
come surety  for  Goodwin  alone,  but  tor  Dick- 
inson and  Hodge  as  well.  That  was  the  con- 
tract he  made. 

HbB  creditor  had  no  right  to  create  an  ob- 
ligation for  the  surety  without  his  nmaent. 
When  tbe  creditor  released  Dickinson  and 
Mudge,  Its  right  of  action  and  remedy 
against  them  was  suspended,  and  their  re- 
lease operated  Injuriously  to  tbe  remedies 
of  the  surety  because  he  always  has  the  right 
of  subrogation  against  the  principal,  and 
when  they  were  once  released  he  could  not 
recover  over  against  them  because  they  were 
discharged  from  debt,  and  owed  the  creditor 
nothing,  and  the  surety  could  not  recover 
money  paid  to  the  use  of  the  principal  as 
they  owed  nothing,  and  If  tbe  surety  should 
make  a  payment  it  could  not  be  for  the  use 
of  the  principal  debtor.  The  principle  on 
which  the  law  o[>erates  to  discharge  the 
surety  where  the  creditor  has  released  the 
principal  without  his  consent  is  his  right  to 
recover  over  against  his  principal,  who,  be- 
ing released,  owes  nothing,  and  as  tbe  prin- 
cipal owes  nothing,  by  parity  of  reasoning  it 
must  be  asserted  the  surety  can  owe  nothing. 
It  is  as  If  the  debt  had  been  paid  by  the 
principal. 

A  law  that  would  allow  the  creditor  to  re- 
lease the  principal  without  the  consent  of 
the  surety  and  hold  him  would  deny  his  right 
to  make  bis  own  contract  and  to  say  for 
whom  and  under  what  circumstances  and  to 
what  extent  he  would  become  liable.  It 
would  hold  him  against  the  plain  command 
of  the  statute  which  releases  him  "to  the 
extent  to  which  he  Is  prejudiced  by  any  act 
of  the  creditor  which  would  naturally  prove 
injurious  to  the  remedies  of  the  surety  or 
inconsistent  with  his  rights,  or  which  lessens 
his  security,"  or  "If  by  any  act  of  the  princi- 
pal is  altered  in  any  respect,  or  the  remedies 
or  rights  of  the  creditor  against  the  prlnd- 
pal,  In  respect  thereto,  ta  any  way  Impaired 
or  suspended." 

On  appeal  from  a  judgment  in  a  justice  <iC 
tbe  iwace  court  to  the  district  court  A.  be- 
came surety  on  an  appeal  bond  for  B.,  O., 
and  P.   In  the  district  court  the  creditor  set- 


tles with  B.,  and  G.  and  dismisses  tbe  case 
with  prejudice  as  to  them.  Held,  that  the 
settlement  with  and  release  of  6.  and  C^ 
without  the  consent  of  A.,  operates  to  release 
him  also;  and  further  held,  that  it  Is  Imuia- 
terlal  whether  a  release  of  all  tbe  principals 
Is  effected,  as  a  releaae  of  any  one  operates 
to  release  the  surety. 

The  judgment  of  the  lower  court  is  re- 
versed and  the  case  is  remanded,  witta  direc- 
tions to  render  judgment  for  the  surety. 

Vmt  CURIAM.  Adopted  in  whole. 


LUSK  et  at  V.  RICKS.   (No.  8573.) 
(Supreme  Court  of  Oklahoma.   April  30,  191&> 

(SvUabu*  bg  ike  Court.) 

AFPBAL  AHD  EBU»  «E3>999(D— Tddzot— Be- 
VIBW. 

Where  the  issue  as  to  whether  the  plaintiff 
below  was  tbe  real  party  In  interest  was  prop- 
erly submitted  to  a  jury,  tbe  verdict  of  the  jury, 
being  reasonably  supported  by  the  erldoice,  wul 
not  be  disturbed  upon  appeal 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Gburt,  Oklahoma  Coun- 
ty; John  W.  Hayson,  Judge. 

Suit  by  W.  H.  Ricks  against  James  W. 
Luak  and  others,  receivers  of  the  St  Louis 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendants  bring  «r> 
ror.  Affirmed. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  B.  A. 
Elelnschmidt  and  Fred  E.  Suits,  both  ot 
Oklahoma  City,  for  plaintiffs  In  error.  J. 
T.  Walter  and  A.  L.  Hllplrt,  both  of  Okla- 
homa City,  for  defendant  in  «ror. 

HOOKER,  G.  Tbe  defendant  in  error  In- 
stituted suit  in  fb%  lower  court  against  the 
plaintiffs  in  error  to  recover  damages  alleged 
to  have  be«i  sustained  by  him  by  reason  ctf 
the  negligent  shipment  of  556  head  of  sheep 
from  Oklahoma  Oty  to  Hedrick,  OkL,  on  or 
about  November  26,  1914,  and  that  on  ac- 
count of  the  careless  and  iw^lgait  manner  in 
which  said  shipment  was  bandied  85  head  of 
said  sheep  died  and  others  mre  injured,  and 
it  was  asserted  that  damages  accrued  to 
him  in  the  sum  of  $580.  The  de£»idant  In 
^rror  recovered  a  judgment  in  the  court  be> 
low  for  the  sum  of  $300,  to  reverse  which  an 
appeal  Is  had  here. 

The  evidence  discloses  that  in  November, 
1914,  the  defendant  in  error,  W.  H.  Bldu, 
and  one  Showalter  entered  into  a  partner- 
ship ^preement  wIQl  referoice  to  Uie  pur- 
chase and  handling  of  the  sheep  In  question, 
and  that  they  about  that  time  purcihased 
these  sheep  from  a  commisslMi  company  at 
OklahfHua  City,  and  to  secure  th«  payment 
theiectf  th^  ^ecuted  a  mmrtgage  to  the 
company  and  handled  the  she^  together  fOr 
a  while  as  a  partnership  transaction.  Short* 
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ly  tbereafter,  and  before  the  liistltutlon  of 
thia  suit,  Showalter,  for  reason  satisfactory 
to  taimBelf ,  retired  tarn  tlw  partnership  and 
assigned  his  interest  in  tha  transaction  to 
bis  former  partner. 

The  only  error  complained  oi  here  by  plain- 
tiffs In  error  is  that  thia  action  conld  not  be 
maintained  by  Ricks  alone,  for  it  is  contend- 
ed that  nnder  the  evidence  Showalter  was 
li)tra«8ted  in  the  claim  and  should  have  been 
made  a  party  to  this  actlcm.  At  the  close  of 
the  plaintilTs  evidence  the  defendants  below 
moved  the  court  to  instruct  a  verdict  in  fa- 
vor oC  the  cfHupany  upon  that  ground,  which 
was  overruled  by  the  court. 

The  plaintiffs  in  error  assert  that  under 
secUfHi  4690.  Bev.  Laws  1910,  defendant  In 
error  was  not  entitled  to  maintain  this  action 
in  view  of  the  fact  that  the  subject-matter 
was  Jointly  owned  by  him  and  Showalter. 
While  the  defendant  In  error  .asserts  that 
the  evidence  establishes  that  the  defendant  In 
errw  is  the  sole  owner  of  the  claim,  he  also 
contends  that,  In  view  of  the  fact  that  the 
contract  of  ^Ipment  was  made  by  the  plain- 
tiffs in  error  with  Blcks  alone,  be  (Blcks) 
would  be  fflitltled  to  maintain  this  suit  for 
axe  use  and  benefit  of  himself  and  others  in- 
terested; be  bting  the  sole  party  to  the  con- 
tract. 

The  trial  court  submitted  the  question  of 
the  ownership  of  this  claim  at  the  time  of  the 
institution  of  this  suit  to  the  Jury  under 
prc^r  instructions,  and  specifically  told  the 
Jury  that  before  the  plaintiff  below  was  en- 
titled to  recover  he  must  show  by  a  pre- 
ponderance of  the  evidence  that  prior  to  the 
Institution  of  Uie  suit  that  he  was  the  own- 
er of  all  of  the  interests  in  the  sheep  trans- 
actions that  had  formerly  been  owned  by 
Showalter  and  himself,  and  If  he  failed  he 
could  not  recover.  The  Jury  found  In  favor 
of  the  di^endant  In  error  upon  that  propod- 
tlon.  An  examination  of  the  testimony  of 
Ricks  and  Showalter  discloses  sufficient  evi- 
dence to  Justify  the  Jury  in  readilng  the 
cmcluslon  as  to  the  ownership  of  the  proper- 
ty involved  here.  Showalter  testified  as  fol- 
lows: 

"Q.  I  will  ask  what  yoo  did  with  your  Inter- 
Mt,  if  any?  A.  I  sold  all  my  Interest  to  W.  H. 
Ricks  last  spring.  Q.  The  sheep  and  all  claims? 
A.  The  sheep  and  all  claimB  I  had ;  I  turned  it 
all  ovtf  to  him.  Q.  And  then  he  paid  you  and 
took  what  sheep  was  left?  A  Tea,  sir;  ae  did," 

The  evidence  Is  conflicting,  and  In  some 
sense  contradictory,  as  to  what  Showalter 
did  assign  to  Rlcka.  but  there  Is  some  evi- 
dence to  support  the  verdict  of  this  jury, 
and,  in  view  of  the  fact  that  Showalter  him- 
self was  a  witness  In  this  case  supporting  the 
claim  of  Ricks  against  the  company  for  the 
damages  alleged  to  have  been  received  by 
him,  we  cannot  see  how  the  rights  of  the 
plaintiffs  in  error  can  In  any.  way  be  affected 
In  not  making  him  a  party  to  this  action. 

C<msldering  the  record  aa  a  whole,  we  are 


of  the  t^Auton  that  the  verdict  of  the  Jury 
la  supported  by  the  evidence,  and  it  is  un- 
necessary to  decide  the  othor  question  rais- 
ed here  as  to  the  rfsht  ot  Ricks  to  maintain 
this  suit  alime,  even  if  Showalter  had  not 
assigned  him  <*ialm. 

oaie  Judgmttit  of  the  lower  court  Is  there- 
fore afflxmed. 

FBBGUBIAH  Adopted  in  whola 


CAMPBELL  V,  DICK  et  al.    (No.  6478.) 
(Supreme  Court' of  Oklahoma.    April  30,  1918.) 

(SyltdbuM  &v  the  Court.} 

1.  Fbaudulent  Deed— Inadequatb  CoNsin- 
EEATioN— Mental  Incapacitt  —  Evidence. 

Evidence  a'Tawiin*-**,  and  found  to  support 
the  findings  and  craiclusions  of  the  trial  court 
that  the  conveyance  involved  was  obtained 
through  fraud  and  for  a  grossly  Inadequate  con- 
sideration, and  that  the  grantor  was  at  the 
time  mentally  Incapacitated  to  execute  such  con- 
veyance. 

2.  EviDENCB  «=3501^)— Mental  Capacity  op 
Gbantob— -Opinion  Evidence. 

In  a  suit  to  cancel  a  deed  on  the  ground 
of  mental  incapacity  of  the  grantor,  nonexpert 
wituesBes  acquainted  with  the  grantor,  and 
who  have  had  sufficient  opportunity  to  inform 
themselves  of  her  mental  condition,  having 
stated  the  facts  which  they  observed  and  upon 
which  they  base  their  <ndiiion,  may  express  an 
opinion  as  to  her  competency  to  execute  the 
conveyance. 

3.  Limitation  of  Actions  ^=3l9(l) — Reoov- 
EBT  OP  Real  Psopebti— Incidental  Re- 

LIBP. 

In  an  action  by  plaintiff  for  the  recovery  of 
real  i>roperty  in  tiie  possession  of  defendants, 
plaintiff  asked  for  cancellation  of  a  deed  there- 
to made  by  their  ancestor  end  for  other  relief. 
Defendant  intwppsed  the  1,  2,  3  and  &  year 
statute  ot  limitations  in  bar  of  plaintiff's  right 
of  recovery. 

Held,  that  the  primary  purpose  of  the  action 
was  the  recovery  of  the  possession  of  the  land, 
and  the  other  grounds  of  relief  were  but  in- 
cidental thereto;  that,  such  being  the  case, 
the  15-year  statute  of  limitations,  as  found  in 
the  foarth  subdivision  of  section  4655,  Rev. 
Laws  1010,  fix  the  period  within  which  such 
action  may  be  brought. 

Error  from  District  Court,  Craig  County; 
Preston  S.  Davis,  Judge. 
On  rehearing.  Affirmed. 
For  ft>rmer  tq^lnlon,  see  157  Pae.  1062. 

W.  H.  Eomegay,  of  Vlnlta,  for  plointlfl  in 
error.  C.  Caldwell,  of  Vlnlta,  for  defendants 
In  error. 

SHARP,  C.  J.  October  17.  1913,  plaintiffs 
Annie  Dick  and  others,  heirs  at  law  of  Mary 
Carpenter,  a  deceased  full-blood  Shawnee  In- 
dian, instituted  their  action  against  the  de- 
fendant Campbell  In  the  district  court  of 
Craig  county  to  recover  the  possession  of  the 
west  %  of  the  southeast  ^  of  section  36, 
township  25  north,  range  18  east,  being  land 
allotted  to  one  Mary  Bread,  and  Inherited  by 
Mary  Carpenter  on  the  death  of  the  allottee. 
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The  action  was  broo^t,  not  only  for  tli«  re- 
covery of  the  poesessioD  of  the  lands,  but  for 
the  cancellation  of  a  deed  thereto  purport- 
ing to  have  been  made  and  OEecuted  by  Mary 
Carpenter  to  defraidant  Campbell  July  27, 
1008,  and  to  quiet  title  thereto  in  plalntlffB, 
and  for  otli«  relief.  Tbe  petition  Charged 
mental  Incapacity  of  the  grantor  to  ezecnte  a 
deed;  fraud  In  Its  procuronent;  that  tbe 
deed  was  not  approved  by  the  county  court 
of  Craig  county  in  the  manner  reQuired  fbr 
the  approval  of  deeds  by  full-blood  Indian 
heirs;  that  the  only  consideration  paid  was 
$50,  while  the  value  of  the  land  at  the  time 
was  $1,200.  Tbe  answer  put  in  issue  the 
averments  of  tbe  petition,  and  c^rged  that 
the  consideratioD  paid  was  "greater  than  $60, 
and  was  in  all  respects  fair."  For  a  further 
answer,  the  def»idant  pleaded  the  1, 2,  ^  and 
6  y«ir  statute  of  limltatims. 

At  the  conclusion  of  tbe  trial,  the  court 
found  that  the  plalntUb  were  tbe  sole  h^rs 
of  Maiy  CarpentOT,  deceased;  that  the  latter 
had  Inherited  the  land  In  controversy  from 
Mary  Bread,  deceased;  that  both  Bfary  Bread 
and  Mnry  Carpenter  were  full-blood  Shawnee 
Indians;  that  the  land  was  of  the  value  of 
$1,200  at  the  time  of  the  purported  purchase 
thereof  by  defendant;  that  at  the  time  the 
deed  was  executed  Gami^U  paid  Mary  Car- 
penter $75,  which  was  the  entire  considerap 
tlon  therefor,  though  there  was  evidence  of 
previous  transactions  concembig,  the  land 
prior  to  July  27,  1908.  The  court  further 
found  that  the  consideration  of  $75  was 
grossly  inadequate ;  fbat  Mary  Carpenter  at 
the  time  **was  an  aged  woman,  probably  being 
something  over  100  years  of  age,  and  was  not 
mentally  capacitated  to  make  this  deed  at 
the  time  she  attempted  to  make  it" ;  that  the 
deed  was  void,  because  not  approved  as  re- 
quired by  section  9  of  tbe  act  of  Congress  ap- 
proved May  27,  1908  (35  Stat.  313,  c.  199).  In 
applying  the  law  of  limitations,  the  court 
found  against  the  defendant,  and  held  that, 
the  action  being  one  for  tbe  recovery  of  real 
property,  the  15-year  statute  of  limitations 
controlled,  and  not  the  statutes  interposed  by 
the  defendant. 

[tl  The  defendant,  Campbell,  who  It  ap- 
pears was  present  at  the  taking  of  the  deed 
and  In  court  when  the  trial  was  entered  upon, 
did  not  testify  as  a  witness.  We  have  read 
the  evidence,  and,  upon  the  issues  of  mental 
Incapacity  and  fraud  In  the  procurement  of 
tbe  deed,  are  of  the  opinion  that  the  findings 
of  the  trial  court  are  supported  by  the  great 
weight  of  the  evidence.  Indeed,  the  trans- 
action may  properly  be  branded  as  uncon- 
scionable. Not  only  was  tbe  grantor  a  full- 
tilood  Indian,  unable  to  read  or  write  or  un- 
derstand the  English  language  and  a  centen- 
arian, but  at  the  time  was  sick  la  bed  and 
under  medical  attention.  She  was  hard  of 
hearing  and  almost  blind,  and  there  was  evi- 
dence to  show  that  she  had  to  be  cared  for  as 
a  child.  It  Is  unnecessary  to  further  com-. 
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ment  on  this  branch  of  the  case,  as  the  evi- 
dence adduced  in  support  both  of  tbe  issue  of 
fraud  and  mental.  Incapadty  is  clear  and  co^ 
vlndng. 

[3]  Upon  the  le^  Issue  of  llmitfttloiia,  we 
have  already  noted  that  the  primary  par- 
pose  of  the  action  was  to  recover  possessirai 
of  the  land,  the  legal  title  to  which  purported 
to  be  In  tbe  defendant  While  it  is  true  tliat 
the  plahitUfs  also  asked  to  have  the  deed  of 
July  27,  1S08,  canceled  and  the  title  thereto 
quieted  in  plaintiffs,  that  relief  was  iiwlden- 
tal  to  the  main  actliMi,  which  was  to  recover 
the  lands.  The  mere  fact  that  plaintiffs 
charged  that  the  deed  was  fraudulently  pro- 
cured, and  the  grantor  0ier^  was  incapaci- 
tated at  the  time  to  make  a  valid  amveyance, 
none  the  less  made  the  action  one  for  the  re- 
covery of  the  possesslw  of  the  premises.  The 
applicable  statute,  Qierefore,  Is  not  Bsctlon 
4667,  Rev.  Iaws  1810,  relied  upon  by  plain- 
tiffs in  error,  but  section  4655,  which  pre- 
scribes the  limitations  in  actions  for  the  re- 
covery of  real  property,  or  for  the  detennina- 
tUm  of  any  adverse  right  or  interest  therein. 
Section  4667,  by  its  terms,  includes  several 
classes  of  actions  "otha  than  fbr  the  re- 
covery of  real  property."  Sectlra  4(RS6  pro- 
vides for  tolling  the  statute  in  actions  for 
the  recovery  of  real  property,  while  section 
4658  provides  a  different  period  of  limita- 
tion fbr  tolling  the  statute  in  acticms  othw 
than  for  the  recovery  of  real  property  ezc^ 
for  a  penalty  or  forf^ture.  As  the  case  at 
bar  does  not  come  within  tbe  first,  second,  or 
third  subdivision  of  section  465S,  and  not  be- 
ing an  action  for  the  forcible  entry  and 
forcible  detention  or  forcible  detention  only 
of  real  property,  it  must  fall  within  the 
fourth  subdivision  of  the  section,  which  pro- 
vides that  an  action  (or  the  recovery  of  real 
property,  not  Included  within  tbe  first  three 
subdivisions  of  tbe  article,  must  be  brought 
within  15  years  after  the  cause  of  action 
shall  have  accrued.  These  views  find  support 
In  Belhl  v.  Llkowskl,  33  Kan.  515,  6  Pac.  886, 
and  Delashmutt  v.  Parrent  et  al.,  30  Kan.  548, 
18  Pac.  712 ;  also  by  the  following  dedslons 
of  other  courts:  Murphy  v.  Crowley,  140  Cftl. 
141, 73  Pac.  820 ;  Shepard  v.  Cummlngs'  Heirs, 
44  Tex.  502;  WllUams  v.  Allison.  33  Iowa. 
278;  Dunn  v.  Miller,  96  Mo.  338.  9  S.  W.  640; 
Names  v.  Names,  48  Neb.  701,  67  N.  W.  751. 

We  are  not  unmindful  that  the  rule  an- 
nounced In  the  foregoing  Kansas  cases  seems 
to  be  In  confilct  with  the  opinion  of  that 
court  In  New  et  al.  v.  Smith,  86  Kan.  1,  119 
Pac.  380,  and  97  Kan.  580,  156  Pac.  1080. 
While  we  are  unable  to  harmonize  the  oi>tn- 
ion  of  the  Kansas  court  In  the  latter  case 
with  the  earlier  weil-consldered  opinions 
(to  which  no  reference  Is  made  ih  the  latter 
opinion),  we  are  Inclined  to  the  view,  for  the 
reasons  already  stated,  that  the  earlier  opin- 
ions announce  the  correct  rule.  It  seems, 
too,  that  our  own  court.  In  Webb  et  al.  v. 
Logan,  48  OU.  864,  160  Pac.  US,  was  In- 
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dined  to  the  -view,  ob  the  authority  of  New 
T.  Smith,  supra,  that  In  soch  circatoBtanceB 
the  gist  of  the  action  waa  to  set  aside  the 
deed  on  accooDt  of  fraud,  and  must  there- 
fore be  brooi^t  within  two  years  after  dla- 
corery  the  f^and.  In  so  far  as  that  case 
announces  a  mie  la  ccmfllct  with  the  Instant 
case,  it  is  disapproved.  The  statutes  of  lim- 
itations should  not  be  so  construed  or  ap- 
plied as  to  require  the  bringing  of  an  action 
for  the  recovery  of  real  property  in  an  no- 
tion predicated  upon  fraud  within  a  shorter 
period  of  time  than  in  the  ordinary  proceed- 
ings for  such  recovery.  In  Oakland  v.  Car- 
pentier,  13  Gal.  &40-642,  the  suit  was  in 
equity  to  set  aside  certain  leases  on  the 
ground  of  fraud  in  procuring  the  same  and 
for  possession.  The  court,  referring  to  the 
statute  of  limitations  with  respect  to  actions 
for  relief  on  the  ground  of  fraud,  said : 

"We  think  that  this  provision  has  no  relation 
to  an  equitable  proceeding  to  set  aside  a  fraud- 
nleot  deed  of  real  estate,  when  the  effect  of  it 
is  to  restore  the  possession  of  the  premises  to 
die  defrauded  party.  In  such  a  case,  the  ac- 
tion is  eubetantially  an  action  for  the  recov- 
«y  (tf  the  real  estate;  indeed  it  is  literally. 
*  •  •  Tbia  is  really  an  action  for  the  recov- 
egr  of  real  estate,  and  the  plaintiff  is  no  worse 
off  because  fraud  has  been  committed  upon  him, 
nor  the  defendant  in  any  better  situation,  than 
if  the  latter  had  innocently  bought  and  Mitarsd 
under  an  Imperfect  title." 

The  action  being  In  the  main  for  the  re- 
covery of  real  property,  we  must  look  to  the 
statute  of  limitations  which  affect  such  ac- 
tions, and  Dot  to  another  or  different  statute, 
which,  by  Its  terms,  does  not  include  such 
actions.  We  therefore  conclude  that  the 
trial  court  conactly  decided  the  issue  of  llm* 
Itatlons- 

[2]  It  la  urged  that  the  court  erred  In  per- 
mitting the  witnesses  Ben  Carpenter,  Frank 
Daugherty,  Daisy  Daugherl?,  and  Annie 
Dick  to  testify  that  the  grantor,  Mary  Bread, 
did  not  know  and  understand  the  nature 
and  effect  of  the  making  of  a  deed  to  her 
land.  This,  it  Is  argued,  was  the  real  Issue 
that  was  submitted  for  trial  in  the  case,  and 
therefore  It  was  not  proper  to  ask  the  opinion 
of  the  witnesses  on  the  Issue 'to  be  tried. 
An  examination  of  the  record  discloses  that 
each  of  the  witnesses  had  previously  testi- 
fied as  to  his  personal  knowledge  of  the  men- 
tal and  physical  condition  of  Mary  Carpenter 
on  July  27,  1908,  and  prior  thereto.  Fr<»n 
such  testimony  It  appears  that  the  witnesses 
were  fully  Informed,  though  nonexperts,  of 
the  condition,  both  mental  and  physical,  of 
the  grantor.  Indeed,  their  relations  and  as- 
sociations with  her  were  both  close  and  Inti- 
mate, and  their  knowledge  of  her  condition 
was  acquired  as  a  result  of  such  acquaint- 
anceship. In  such  circumstances  the  court 
did  not  err  In  permitting  the  witnesses  to 
testify  as  tbey  did.  A  very  similar  question 
was  before  the  court  In  Conwill  v.  Eldrldge, 
85  Okl.  537,  130  Pac.  012,  where  It  was  held 
that  nonexpert  witnesses  who  testify  that 


they  have  observed  the  conduct  of  a  person 
whose  sanity  was  in  question,  and  give  in 
evidence  the  facts  which  they  had  observed 
and  upon  which  their  opinions  were  based, 
could  give  their  opinions  as  to  the  sanity  of 
such  person.  In  Farmers'  &  Merchants* 
Bank  v.  Halle.  46  OkL  686.  149  Pac.  213,  it 
was  contended,  as  here,  that  the  trial  court 
erred  in  permitting  nonexpert  witnesses  to 
express  their  opinions  as  to  the  plaintiff's 
mental  capacity  to  transact  business,  without 
having  prevtoDsly  detailed  this  particular 
phenomena  upon  which  such  opinions  were 
formed.  All  of  the  witnesses  tMtifying  were 
neighbors,  who  for  many  years  had  lived 
near  the  plalntUf;  one  having  lived  In  the 
house  with  him  for  more  than  a  year,  end 
all  having  frequently  seen  and  conversed 
with  him  at  their  homes,  and  In  his  own, 
and  at  various  other  places.  It  was  held 
that  opinion  evidence  of  such  witnesses  was 
competent.  The  rule  is  in  consonance  with 
right  and  Justice  and  has  the  support  of  in- 
numerable decisions,  many  of  which  may 
be  found  collected  in  Atkins  v.  State,  119 
Tenn.  4S8.  105  S.  W.  863,  IS  B.  A.  (N.  B.) 
1031. 

The  conclusions  reached  upon  the  Issue  of 
mental  Incapacily  and  fraud  In  the  procure- 
ment of  the  deed  render  unnecessary  a  de 
termination  of  the  question  of  whether  th^ 
deed  was  approved  as  provided  by  section  9 
of  the  act  of  Congress  of  May  27,  1908. 

The  judgment  of  the  trial  court  Is  af- 
firmed. All  the  Justices  concur. 


JONES  V.  SMYTH  et  al.    (No.  8787.) 
(Supreme  Court  of  Oklahoma.  April  80;  1918.) 

(SyJJalvt  by  the  Court.) 

Indians  *i»15(1)— Axibnatior— Vaudiit— 
Conveyance  on  Subsequent  Considbba- 

TION. 

Where  after  paseage  of  Act  Cone.  May  27, 
1008,  a  100,  35  Stat  812,  a  member  of  the 
Choctaw  Nation,  of  one-fourth  Indian  blood, 
during  his  minority  executes  and  delivers  a  con- 
tract for  the  sale  of  a  portion  of  hia  allotment, 
and  at  the  same  time  delivers  a  warranty  deed 
to  the  same  person,  such  deed  and  contract  is 
absolutely  void.  The  said  allottee,  however,  on 
attaining  his  majority  may  make  a  valid  convey* 
ance  to  the  same  party  for  a  lawfal  and  inde- 
pendent consideratioD,  notwithstanding  tlie  first 
attempted  conveyances. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Action  by  Samuel  Joaes  against  Thomas  B. 
Smyth  and  the  Commerce  Trust  Company,  a 
corporation.  Judgment  for  defendants,  and 
plaintiff  brings  error.  AlBrmed. 

Crockett  ft  Fowler,  of  Durant,  for  plaintiff 
in  error.  Hatchett  &  Ferguson  and  Utter- 
back  &  MacDonald,  all  of  Durant,  for  defend- 
ants in  error. 
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PBYOR,  a  TOM  1b  an  action  by  Sanra^ 
Joaes,  plaintiff  in  wror,  against  Thomaa  B. 
Smyth  and  tlie  Commm^  Trust  Company,  a 
corporation,  defendants  In  error,  to  recover 
possession  of  certain  lands  lying  In  Bryan 
county,  and  tbe  qoletlns  of  title  thereto  by 
the  cancellation  of  certain  deeds  made  to 
Tbranss  B.  Smyth  by  plaintiff,  and  a  certain 
mortgage  made  said  Smyth  to  the  said 
tmst  company. 

It  am>ears  from  the  record  that  the  plain- 
tiff, Samuel  Jones,  is  a  citizen  by  blood  of 
the  Choctaw  Nation ;  that  he  Is  of  one-fourth 
Ind^  blood ;  and  that  the  lands  in  c<mtro- 
versy  are  part  of  his  allotment ;  that  on  the 
leth  day  of  Novcanbw,  1911.  ttie  plaintiff 
mtered  Into  a  contract.  In  writing,  with  the 
defendant  Thomas  R.  ^nyth  to  sell  and  con- 
by  warranty  deed  for  a  cwisldoatlon  of 
$1,000  120  acres  of  his  allotted  lands;  that 
at  the  time  of  makiE^  said  contract  he  exe- 
cuted and  delivered  to  the  said  Smyth  a  war- 
ranty deed  covering  the  120  acres,  at  which 
time  Smyth  paid  the  plaintiff  $1S0.'  The 
land  In  controversy  here  is  80  acres  of  tbe 
120  Included  in  said  contract  and  said  deed. 

At  the  time  of  the  execution  of  the  forego- 
ing contract  and  deed  the  plaintiff  was  a 
minor  under  the  age  of  21.  and  at  the  time 
of  the  execution  of  the  contract  and  deed 
plaintiff  executed  to  the  defendant  Thomas 
R.  Smyth  a  title  bond,  with  Morgan  Durant 
as  surety.  On  the  19th  day  of  October,  1912, 
after  attaining  his  majority,  the  plaintiff,  in 
consideration  of  the  sum  of  $1,060,  by  war- 
ranty deed  conveyed  to  the  defendant  Smyth 
the  80  acres  in  controversy  in  this  suit  The 
plaintiff  alleges  that  this  deed  .was  executed 
in  pursuance  to  the  said  contract  and  for  the 
same  consideration  theretofore  entered  into 
between  himself  and  the  defendant,  and  that 
said  deed  was  a  mere  ratification  of  the  first 
deed  and  for  that  reason  void.  The  defense 
Is  that  the  execution  ot  the  deed  after  plain- 
tiff had  reached  hla  majority  was  a  new  and 
independent  transaction  made  iqxm  a  new 
oonsideratifm  and  without  any  relatlcm  to 
the  A>nner  transaction  between  the  plaintiff 
and  defendant.  There  was  judgment  for  the 
dtf  endant  denying  the  teUet  sought  by  plain- 
tiff, and  from  this  Jodgmoit  the  plaintiff 
at^als. 

The  first  deed  and  contract  made  by  the 
plaintiff  to  the  d^mdant  Smyth  during  his 
minority  .were  void.  The  only  Question  pre- 
sented to  the  trial  court  tor  Its  determina- 
tion, and  the  only  question  presented  here, 
is  whether  or  not  the  deed  executed  on  the 
19th  day  of  October,  1912,  after  the  plaintiff 
bad  attained  his  majority,  was  a  ratifica- 
tion of  the  deed  made  by  tbe  plaintiff  while 
he  was  a  minor,  or  was  ttie  same  a  mere  con- 
snmmatlfm  of  the  void  tronsactiim  whereby 
the  plaintiff  had  agreed  to  sen  said  lands 
to  defendant  and  attempted  to  convey  same 
to  defmdant  during  his  minority. 

The  evidence  reasonably  establishes  the  fol- 
lowing facts:  That  tbe  plaintiff  is  a  citisen 
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at  the  Choctaw  Natira  et  Indiana,  ct  one- 
qnortw  Indian  blood ;  that  flie  land  in  con- 
troversy is  a  portion  d  bis  allotmisit  Oa 
the  16th  day  of  November,  1911.  plaintiff, 
while  a  minor,  entered  into  a  contract  with 
the  defendant  Thomas  B.  Smyth  to  convey 
to  the  said  Smyth  320  acres  of  his  allotment 
for  the  con8lderatl<m  at  $1,000;  that  the  de- 
fendant Smyth  paid  the  plaintiff  |lfi0  at  the 
time  of  the  execution  of  said  contract  and 
warranty  deed,  and  plaintiff  executed  to  the 
said  Smyth  title  bosA.  with  Morgan  Durant 
as  surety.  After  the  plaintiff  became  of  age 
he  had  a  conversatloa  with  the  said  Morgan 
Durant  concerning  the  bond,  in  whldi  he 
stated  that  he  had  found  out  that  the  deed 
and  bond  were  void,  and  that  the  surety, 
Durant,  need  not  be  uneasy.  After  plaintiff 
became  of  age  he  borrowed  $300  from  tbe 
First  State  Bank  of  Bennington  and  gave  a 
mortgage  on  the  lands  In  wmtroversy  to  se- 
cure the  payment  of  same.  In  a  conrcma- 
tlon  with  Ab  Winters  the  plaintiff  stated  that 
he  could  make  Smyth  "come  to  It" ;  that  he 
would  not  let  Smyth  have  the  lands  as  he 
had  first  hgreei ;  that  he  sold  40  acres  of  the 
120  included  In  the  written  contract  to  Ab 
^v  inters  for  $300.  and  attempted  to  sell  the 
80  aores  in  controversy  to  one  Attaway  at 
$12  per  acre,  and  stated  at  the  time  that 
Smyth  had  offered  him  $11  an  acre.  Plain- 
tiff stated  to  Morgan  Durant  after  he  had 
made  the  last  deed  to  Smyth  that  he  had 
"made  a  new  deal"  with  Smyth.  Plaintiff 
himself  testified  that  he  knew  the  contract 
and  deed  made  on  the  16th  day  of  November, 
1911,  were  v<^d.  The  evidence  shows  that 
after  he  became  of  age  he  refused  to  close 
tbe  contract  for  said  land  In  accordance  with 
the  former  understanding  between  Smyth 
and  himself. 

There  is  some  dispute  between  the  plaintiff 
and  defendant  as  to  the  matter  of  payment 
of  the  consideration  for  the  deed  made  on 
the  19th  day  of  October,  1912.  The  plaintiff 
testified  that  the  defendant  executed  to  him 
on  the  16th  day  of  November,  1911,  three 
notes  for  the  snm  of  $1,000.  after  deducting 
the  $150  paid.  He  does  not  contend  that  any 
notes  were  delivered  to  him  at  that  time. 
The  evidence  clearly  shows  that  at  the  time 
of  the  execution  of  the  deed  on  the  19th 
day  of  October,  1912.  d^aidant  Smyth  [Mid 
the  note  of  $900  of  the  plaintiff  at  the  Bank 
of  Bennington;  that  he  paid  tbe  plaintiff 
$00  cash,  in  addition  to  the  $1S0  paid  on  tbe 
ISth  day  of  November,  1911,  but  the  balance 
of  $1,050  was  evidenced  by  two  notes;  that 
no  notes  were  delivered  to  the  plaintiff  be- 
fore the  execution  of  the  last  deed;  that 
after  the  execution  and  delivery  of  the  last 
deed  on  October  19,  1912,  after  plaintiff  had 
reached  his  majority,  the  plaintiff  dlsoonnted 
said  notn  to  a  third  person  and  secared  tbe 
money  therefbr;  ttiat  the  defeikdant  Smyth 
paid  said  notes. 

The  only  reasonable  conclusion  that  can 
be  reached  from  the  foregoing  facta  and  dr^ 


Digitized  by 


OU.) 


BEBBTHILL  JACKSOK 


787' 


cumstances  Is  tliat  reached  by  the  trial 
court,  that  the  execution  and  delivery  of  the 
deed  on  the  19th  day  of  October,  1912,  after 
the  plalnHfC  had  reached  his  majority,  was 
a  new  and  Independent  transaction;  that  the 
conveyance  on  that  date  of  the  80  acres  In- 
volved In  this  suit  was  not  a  ratification  of 
the  deed  made  by  the  plaintiff  while  a  minor, 
and  was  not  made  In  pursuance  to  the  con- 
tract made  on  the  16th  day  of  November, 
1911,  notwithstanding  the  fact  that  the  80 
acres  was  a  part  of  the  land  included  In  that 
contract. 

Under  the  Act  of  Congress  of  May  27, 1908 
(35  Stat.  312,  c.  199),  the  only  restriction  on 
alienation  of  the  allottee's  lands  was  during 
the  minority  of  the  allottee.  After  he  at- 
tained his  majority  he  had  a  right  to  dis- 
pose of  his  lands  to  whomsoever  be  pleased. 
The  fact  that  he  had  attempted  to  sell  the 
lands  to  the  defendant  Smyth  during  his  mi- 
nority, and  had  entered  Into  a  contract  to 
sell  the  same  to  Smytb,  did  not  within  itself 
bar  Smyth  from  imrchasli^  said  lands  titm 
Urn  aSta  be  lud  attained  bis  majority,  and 
the  said  allottee  after  reaching  hte  majority, 
for  ft  lawful  and  independent  coiulderatlon, 
could  sell  to  Smyth  Jnst  the  same  as  to  any 
other  person,  and  hia  conveyance  would  be 
valid. 

The  condnsion  here  reached  is  fully  sus- 
tained by  the  dedsions  of  this  court  in  the 
following  cases:  McKeever  v.  Carter,  167 
Pac.  66;  Lewis  t.  AUen,  42  Okl.  584, 142  Pac 
384 ;  Henley  v.  Davis,  166  Paa  887. 

The  judgmfflit  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.  Adopted  in  whoI& 


BKBBTHILL  T.  JACKSON.    (No.  6423.) 
(Supreme  Court  of  Oklahoma.  April  30,  1918.) 

fSyllahut  by  the  Court.) 
GCABDIAN  AND  WaED  <9=>53  —  GUABDIAN'S 

Pdbcbase  of  Rkaltt— Wabd's  TrrLE— Pe- 
UTTON  TO  Recovbb  Pubchask  Peice. 
Where  a  guardian  without  the  authority 
of  the  county  court  parehaseB  ml  estate  for 
his  ward,  the  transaction  being  free  from  fraud, 
and  causes  a  deed  to  be  made  to  his  ward  there- 
for, the  title  to  said  property  passes  to  the 
ward,  and  a  petition  filed  by  a  subsequent  guard- 
ian against  the  vendor  in  said  deed  to  recover 
die  purchase  price  paid  for  the  same,  upon  the 
sole  ground  that  tne  conveyance  to  the  ward 
passed  do  title  because  the  order  of  the  court 
was  made  by  a  Judge  related  to  the  then  guard- 
ian within  tiie  prohibited  degree  provided  by 
section  6812,  Bar.  Lam  IftlO,  fails  to  state  a 
canae  of  acti<xi,  and  a  demurrer  thereto  was 
properly  sustained. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Creek  County; 
Wade  a  Staofleld,  Judge. 

Suit  by  Grade  I.  BerryhlU,  a  minor,  by 
her  guardian,  J.  B.  Ledbetter,  against  1*.  B. 


Jackson.  Demurrer  to  petition  sustained, 
and  plaintiff  brings  error.  Affirmed. 

Burke  ft  Harrisim,  of  Sapnlpa.  for  plain- 
tiff in  «Tor.  Hnghea  ft  Millu-,  of  Sapulpa, 
for  defendant  In  error. 

HOOKEB,  C  The  plaintiff  In  error  sued 
the  defendant  In  error  to  recover  the  sum 
of  f700  paid  to  talm  by  one  Burnett,  the 
former  guardian  of  Grade  L  BerryliiU,  and 
In  the  petition  filed  In  aald  action  It  is 
all^Kd  that  <Hie  Ledbetter  is  tiie  duly  an- 
thorlzed  guardian  of  said  Grade  L  Berry- 
hill,  and  that  some  time  jwlor  to  the  al>- 
polntment  and  qnaliflcntlon  one  Batea  B. 
Burnett  was  the  guardian  of  said  infant,  and 
while  such  that  he  liad  petitioned  the  county 
court  of  Cre^  county,  the  county  wbon^ 
said  guardianship  proceedings  were  pending, 
for  authority  to  purchase  fKHn  the  defend- 
ant; L.  B.  Jackson,  certain  real  estate  for 
the  said  sum  of  9700,  and  that  nid  petition 
was  beard  and  granted  hy  one  Davis  as 
Judge  of  said  court,  lie,  thsr  said  Davis,  be- 
ing r^ted  within  the  prohlMted  degree  to 
said  petitioner.  Burnetii  to  wit,  his  brother- 
in-law,  and  that  acting  under  such  authority 
that  the  said  Burnett,  as  guardian,  did  buy 
said  property  and  pay  therefor  the  snm  of 
$700  to  the  said  L.  B.  Jackson,  and  a  deed 
was  made  Xxs  said  Jackson  to  said  infant,  and 
duly  recorded;  that  by  reason  of  the  fod 
that  said  petition  was  granted  and  approveti 
by  said  Davis  as  county  Jifdge,  be  being  a 
brother-in-law  of  said  Burnett,  and  there- 
fore disqualified  to  pass  Judgment  thereon, 
that  the  Infant,  Grade  I.  BerryhlU,  did  not 
acquire  any  title  to  said  property,  and  the 
entire  transaction  was  T(dd,  and  said  in- 
fant received  no  con^deratlon  tor  said  mon- 
ey paid  to  Jackson  by  her  fbrmer  guardian, 
and  therefore  said  Jackson  owed  said  in- 
tent money  with  Interest,  for  which  a  Judg- 
ment was  asked. 

A  demurrer  was  filed  to  said  petition 
Jackson  wvoa  all  the  grounds  enumerated  by 
section  4740,  Rev.  Laws  1910,  and  was  sus- 
tained by  the  court,  from  whldi  the  plaintiff 
below  has  apiiealed  lier&  Section  5812,  Rer. 
Laws  1910.  formerly  section  2012,  Comp. 
lAws  of  1909,  is  as  follows: 

"No  judge  of  any  court  of  record  shall  sit  in 
any  cause  or  proceeding  in  which  he  may  be 
interested,  or  m  the  result  of  whidi  he  may 
be  interested,  or  when  he  is  related  to  any  party 
to  said  cause  within  the  fourth  degree  of  con- 
sanguinity or  affinity,  or  In  which  he  has  been 
of  couns^  for  either  side,  or  in  which  is  call- 
ed in  question  the  validity  of  any  judgment  or 
proceeding  in  which  he  was  of  counsel  or  in- 
terested, or  the  validity  of  any  instrument  or 
paper  prepared  or  signed  by  him  as  counsel  or 
attorney^  without  the  consent  of  the  parties  to 
said  action  entered  of  record :  Provided,  that 
the  disqualifications  herein  imposed  shall  not 
exclude  the  disquaiificstions  at  common  law." 

This  court  in  Hengst  v.  Burnett,  40  Okl. 
42.  135  Pac.  1032,  in  construing  this  section 
Of  the  statute,  said: 
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"In  a  proceeding  In  tlie  county  court  bj  a 
ffnardian  to  invest  the  money  of  nis  ward  pnr- 
fluant  to  Comp.  Laws  1900,  J  6513  (Rer.  Laws 
1910,  i  6669),  held,  coastruing  Comp.  Laws 
1909,  I  6139,  that  the  guardian  is  a  'party' 
thereto  within  the  contemplation  of  said  sec- 
tion, and  that  the  judge  of  the  county  court, 
his  brothet^in-law,  was  disqualified  to  sit  io 
said  proceeding." 

Assuming  that  the  order  of.  tbe  county 
court  .authorizing  the  purchase  of  this  prop- 
er^ by  the  guardian  for  his  ward  was  and 
is  Told  for  the  reason  that  the  same  was 
made  by  a  disQuatlfled  Judge,  and  therefore 
afforded  the  guardian  no  protection  upon  bis 
bond  for  an  Improper  Investment  of  the 
funds  of  the  ward,  what  effect  does  It  have 
upon  the  title  to  the  real  estate? 

No  question  of  value  or  fraud  Is  raised 
hera  There  Is  no  statute  In  this  state  pro- 
hibiting the  guardian  from  Investing  the 
funds  of  his  ward  In  real  estate  without  the 
order  or  approval  of  the  county  court.  Sec- 
tion 6066,  Rev.  Laws  1910r  (section  BSOl, 
Comp.  Laws  1809),  provides: 

"If  the  property  be  sold  for  the  purpose  of 
putting  out  or  inveating  the  proceeds,  the 
guardian  must  make  the  investment  according 
to  his  beat  Judgment,  or  in  pursuance  ot  any 
oi^er  than  may  be  made  by  the  county  oourt." 

And  section  6669  authorizes  the  court  to 
require  the  guardian  to  invest  the  funds  of 
his  ward.  Yet,  if  the  guardian  does  so  in- 
vest said  funds  without  the  order  of  the 
court,  he  is  liable  for  an  unwise  investment 
upon  his  bond.  "A  guardian  may  invest  the 
moneys  of  his  ward  without  an  order  of 
court,  but  at  bis  own  risk  as  a  general  rula 
In  re  Cardwell,  55  Cal.  137."  See  Brown  v. 
Wright,  39  Ga.  96;  Venable  v.  Howard,  68 
Ga.  167;  Mclntyre  v.  People,  103  III.  142; 
Carlysle  v.  Carlysle,  10  Md.  440;  Osborne  v. 
Munroe  (N.  J.)  5  Atl.  898. 

Under  the  authorities  above  quoted  we 
must  hold  that  the  guardian  bought  this 
property  at  his  t>erll,  and  if  the  same  was 
an  unwise  Investment,  he  is  liable  upon  his 
bond  therefor,  as  tb,e  order  of  the  county 
court  Is  no  protection  to  him. 

We  must  bear  In  mind  that  this  action 
does  not  involve  the  approval  of  the  expendi- 
ture of  the  ward's  money  by  her  guardian, 
but  whether  the  title  to  the  lots  passed  from 
Jackson  to  the  infant  In  Tharp  v.  Yar- 
brough,  79  Ga.  382,  4  S.  B.  915,  11  Am.  St 
Rep.  439,  we  quote  from  the  last  part  of  the 
opinion: 

"Surely  the  donor  did  not  Intend  to  keep  the 
title  to  this  proper^  in  nubibus  till  his  broth- 
er's death.  He  desired  it  to  vest  immediately, 
and  this  could  only  be  accomplished  by  giving 
the  deed  the  construction  herein  indicated.  Tbe 
case  in  [Vinson  &  Carroll  v.  Vinson]  33  Qa. 
454,  r^ed  <m  by  the  ingenious  counsel  who  ap- 
peared for  plaintifb  in  error,  differs  from  tiie 
case  at  bar  in  two  essoitial  respects:  (1)  The 
testator  there  provided  a  trustee,  to  whom  the 
title  passed  under  the  will,  and  it  was  made 
the  duty  of  this  trustee  to  hold  the  property 
for  tiie  benefit  of  the  eestuls  que  trust;  (2) 
the  will  gave  the  property  in  trust  for  uie 
benefit  of  the  heirs  in  law  of  John  P.  Vinson, 
and,  as  CSdtt  Justice  LumpUns  observe^  'By 
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giving  the  property  to  &e  heirs  la  law  of  John 
P.  Vinson  (testator's  son),  it  shows  that  the 
testator  looked  to  the  death  of  his  son  as  fix- 
ing the  period  when  the  legatees  ^ould  be  as- 
certained.' Sir.  Tharp's  deed  does  not  con- 
vey to  the  heirs  at  law,  but  to  the  heirs  of  bis 
brother.  It  is  also  true  that  more  liberal  con- 
struction should  be  given  to  wills  In  favor  of  per- 
s<mH  not  Iwrn  than  to  deeds,  which  are  contracts 
between  the  parties.  In  addition  to  what  has 
been  already  said,  the  policy  of  our  law  fa- 
vors the  vesting  of  estates,  and  this  is  another 
reason  for  upholding  the  construction  given 
to  the  deed  in  this  case." 

In  ficanlan  t.  Wright,  13  Pick.  (Mass.) 
523,  25  Am.  Dec.  844,  the  court  holds  that 
the  estate  vested  In  the  minor,  and  we  quote 
the  last  paragraph  of  the  opinion: 

"The  drcumstanoe  of  her  being  a  minor  and 
a  feme  covert  did  not  prevent  the  estate  from 
vesting;  where  an  estate  is  conveyed  by  deed 
poll  to  a  minor  or  married  woman,  the  estate 
vests,  subject  only  to  be  divested  in  case  she 
should  disagree  to  it  when  discovert  and  of 
full  age." 

In  Haddon  t.  K.  V.  Nelghbarger  &  J.  T. 
Nelghbarger,  9  Kan.  App.  629,  oa  page  682, 
68  Paa  668,  on  page  669,  the  court  said: 

"She  has  already  conveyed  the  tract  to  the 
^intiff,  and  has  delivered  the  deed  therefor. 
The  law  presumes  that  when  a  deed  clearly 
beneficial  to  an  infant  Is  given  tq  him  the  same 
is  accepted  by  him  (9  A.  ft  EL  Encyd.  of  L. 
[2d  Gd.J  p.  162) ;  and  withholding  the  deed  front 
the  reconl  for  several  years  did  not  affect  the 
validly  of  ^e  conveyance"  (Tallman  t.  Cooke, 
39  Iowa,  40!9. 

In  the  case  at  bar  the  guardian  of  Grade  I. 
Berryhill  accepted  tbs  deed,  and  tbla  was  a 
sufficient  acceptance  In  behalf  of  Grade  I. 
BerryhUL  In  Spencer  t.  Carr  et  al^  45  N.  X. 
406,  6  Am.  B^.  112,  we  quote  the  srllabua: 

"Parents  executed  and  delivered  a  deed  of 
premises  to  their  child  of  six  years.  When  the 
child  became  sixteen,  the  parents  executed  a 
conveyance  of  the  same  premises,  with  other 
real  estate,  to  S.  in  trust,  upon  wfaidi  be  made 
large  advances  in  money.  To  this  conveyance 
the  name  of  the  mother  was  signed,  by  the  cbOd, 
at  her  request  Held,  that  the  child  was  not 
thereby  estopped  from  claiming  title  to  the 
premises  under  the  previous  deedi  no  fraudu- 
lent intratlon  being  proved." 

In  Oliver  v.  Houdlet,  13  Mass.  237,  7  Am. 

Dec,  134.  we  quote  from  the  opinion: 

"It  would  be  moze  correct,  therefore,  to  sav 
that  those  acts  of  an  infant  are  v<^d  which 
not  only  apparenUy,  but  necessarily,  operate  to 
his  prejudice.   The  benefit  of  the  infant  is  the 

f:reat  point  to  he  regarded;  the  object  of  the 
aw  bdng  to  protect  bis  imbecility  and  indis- 
cretion from  injury,  through  his  own  imprudence 
or  by  the  craft  of  others.  Tb.9  general  rule  is, 
that  infancy  Is  a  personal  privuege,  of  which 
no  one  can  take  advautage  but  the  infant  him- 
self; and,  therefore,  that  his  cmtracts,  al- 
though voidable  by  him,  shall  bind  tiie  perscm 
of  full  age.  This  rule  seems  to  require  that 
all  contracts  of  infants  should  be  held  voidable, 
rather  than  void.  But,  however  this  may  be, 
all  the  books  agree  Oiat  those  whidi  an  bea- 
eficlal,  or  have  a  sonblance  ot  benefit  to  die 
infant  are  only  vddable.  Of  this  diaracter  are 
all  sales  made  by  persons  of  full  age  to  in* 
fants.  These  have  at  least  the  semblance  of 
benefit  to  the  vendees.  No  case  can  be  found 
in  which  such  a  sale  bas  been  held  void  or 
voidable  by  the  vmdor,  on  the  ground  of  the 
vendee's  infancy.  Even  a  feme  covert,  whose 
conveyances  and  other  oontracts  are  clearly 
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Toid  maj  i>arcfaaBe  an  estate  without  the  con- 
seat  of  her  husband;  and  the  conTerance  wiU 
be  good,  until  avoided  b;  him  during  corerture, 
or  by  her  after  hia  death.  2  Blacb.  Com.  293 ; 
Co.  Lit.  8a.  Moat  dearly,  then,  the  sales 
under  consideration  are  not  void.  But  It  baa 
been  farther  argned  that  tfaeae  sales,  if  void- 
able, may  be  avoided  by  the  plaintiff,  Clap,  by 
virtue  of  his  author!^  as  guardian  of  the 
minor.  No  case  has  been  cited  in  support  of 
this  position  and  we  know  of  no  posotion  of 
law  by  whidi  it  can  be  maintained.  The  au- 
thority  and  interest  of  a  guardian  extend  only 
to  such  things  as  may  be  for  the  interest  and 
advantage  of  the  ward.  If  an  infant  make  a 
contract  from  which  he  derives  a  benefit  it  can- 
not be  avoided  by  his  guardian ;  for  thu,  being 
injurious  to  the  infant,  would  be  a  violation 
of  the  guardian's  duty.  Bac.  Abr.  dt.  Guard- 
ian. G;  Go.  Lit  17b,  88a.  l%e  rule  of  the 
eivU  law  ia,  that  papUa  may  better  tbtii  con- 
dition, but  not  impair  it,  without  the  authority 
of  their  tutors.  Inst,  tit  De  Auctor,  Tut. 
But,  should  it  be  admitted  that  a  guardian  may 
avoid  the  contracts  of  his  ward,  made  without 
his  oraMBt,  it  will  hard^  be  oontendad  that 
he  can  be  permitted  to  do  it,  when  the  ctmtract, 
at  the  time  of  making  it,  was  confirmed  by 
his  assent.  Now  one  of  the  sales  under  consid- 
eration was  made  by  Clap,  the  guardian,  and  his 
anent  is  manifest  tram  tht  act  itsdt  Thw« 
ia  no  positive  proof  tji  Olap's  assoit  to  tiie  sale 
by  Oliver ;  but  there  is  abundant  evidence  from 
which  it  may  be  inferred,  and  which  ou^t  to 
have  been  submitted  to  the  jury,  if  sucb  aaieot 
be  material  to  the  issue  As  the  direction  to  the 
jury  was  not  ccmformable  to  theee  principles, 
Oie  verdict  must  be  aet  aaida,  and  a  new  trial 
granted." 

In  Tolnme  22  of  Cyc.  at  page  629,  It  is 
said: 

"An  infant  may  be  a  grantee  in  a  conveyance 
of  land,  and  the  estate  conveyed  vests  in  him, 
subject  only  to  be  divested  in  case  he  disagrees 
to  the  conveyance  when  of  full  age,  which  he 
has  power  to  do." 

He  does  not  have  the  power  to  disaffirm  or 
disallow  after  the  purcbase  is  made  by  the 
gnardlan.  His  recourse  In  that  event  ia  to 
recover  the  purchase  price  from  the  guardian, 
because  the  guardian  has  power  to  bind  the 
estate  of  the  ward.  In  Am.  Digest,  Cent.  E^d. 
vol.  27,  p.  1115, 1 101,  It  Is  said: 

"A  sale  to  an  infant  is  a  valid  transfer  of 
the  property  oat  of  the  vendor,  though  the  in- 
fant is  not  bound  to  pay  the  brice  stipulated. 
Crymes  v.  Day,  1  Bailey  (S.  0.)  320." 

This  clearly  shows  that  the  title  passed  to 
tirade  I.  Berryhill,  and  therefore  there  was 
no  want  of  consideration.  In  Jennings  t. 
Jennings,  104  Oal.  ISO,  37  Pac.  794,  we  quote 
the  third  paragraph  of  the  opinion: 

"The  appellant  further  contends  that  the  note 
and  mortgage  never  became  valid  and  binding 
obligations,  because  they  were  never  delivered 
to  any  person  authorized  to  receive  them  for  the 
plaintiff.  This  contention  is  also,  in  our  opin- 
ion, untenable.  The  case  shows  that  the  pa- 
pers were  properly  executed,  and  the  maker  at 
once  caused  the  mortgage  to  be  duly  recorded, 
and  then  delivered  them  both  to  plaintiffs  moth- 
er for  him.  This,  under  the  decisions  in  this 
state  and  elsewhere,  constituted  a  sufficient  de- 
livery. In  JQe  LeviUain  v.  Evans,  39  CaL  120, 
the  question  arose  as  to  the  acceptance  of  a 
deed  of  gift  of  certain  real  property,  and  it 
was  held  that,  'if  the  donee  be  of  mature  years, 
he  will  be  presumed  to  have  accepted  it,  if  it 


be  for  his  advantage,  unless  the  contrary  ap- 
pears' ;  and  that,  *if  the  donation  be  to  a  minor, 
and  to  his  advantage,  the  law  accepts  it  for 
him.'  In  Wedel  v.  Herman,  59  Cal.  515,  it  is 
said :  'But  it  is  ccmtended  that  the  court  below 
erred  in  overruling  objections  made  to  the 
offer  in  evidence  of  the  deed  to  the  plaintiff  from 
his  father,  on  the  ground  that  it  was  not  de- 
livered. The  deed  was  produced  by  the  plain- 
tiff. It  was  a  deed  from  father  to  son.  It 
showed  that  it  had  been  duly  acknowledged  and 
recorded  at  the  request  of  the  grantor,  and  these 
constituted  sufficient  proof  of  delivery.'  In 
Cecil  V.  Beaver,  28  Iowa,  241,  4  Am.  Rep.  174, 
the  court,  by  Dillon,  C.  J.,  said :  TPhere  the 
deed  to  a  child  is  absolute  in  form  and  bene- 
ficial in  effect,  and  the  grantor  and  father 
volnntarily  cause  the  aame  to  be  recorded,  this 
is  in  law  a  sufficient  delivery  to  the  infant, 
and  the  title  to  the  land  will  pass  thereby.  In 
such  case  actual  manual  delivery  and  a  formal 
acceptance  are  not  necessary.*  And  see.  also, 
Rivard  v.  Walker,  S9  111.  418;  Mitchell  v. 
Ryan,  3  Ohio  St,  377 ;  Spencer  v.  Oarr,  46  N. 
T.  406,  6  Am.  Rep.  112;  Gregory  v.  Walker, 
38  Ala.  26." 

In  De  Levlllaln  t.  Bvans  et  al.,  88  Gal.  120, 
we  auote  f  nun  tlie  last  paragraph  of  the  opin- 
ion: 

"Nothing  appears  in  the  record  to  justify  the 
inference  that  this  donation  was  not  for  the 
advantage  of  the  donee ;  and  no  reason  is  per- 
ceived why  he  would  not  be  benefited  bj  be- 
coming the  owner  of  so  considerable  a  lot  In  a 
growing  city.  For  these  reasons  we  think  the 
deed  was  operative  to  convey  the  title." 

In  Donner  y.  Palmer  et  al.,  31  Cal.  500,  we 
Quote  the  last  paragraph  of  the  syllabi: 

"Grant  to  Infant— An  alcalde's  grant  to  an 
infant  was  valid,  and  the  infant  could  take  and 
bold  under  the  grant" 

In  our  opinion  the  title  to  said  real  estate 
passed  from  L,  B.  Jackson  to  the  Infant  ward 
here,  and  the  demurrer  to  said  petition  was 
rightfully  sustained. 

The  judgment  of  the  lower  court  Is  af- 
firmed. 

PBBCUBIAlf.  Adopted  In  whdfl^ 


SNYDER  CO-OP.  ASS'N  v.  BROWN  et  al. 
(No.  8764.) 

(Suprane  Court  of  Oklahoma.   April  30,  1918.) 

(Bpttabut  by  the  Court.) 

1.  Wexohts  and  Measubes  4=»11— LUBIX.ITr 
or  Dbaueb  OB  Speculatob  in  Cotton. 

A  dealer  or  speculator  in  cotton  who  weighs 
cotton  for  the  public  and  charges  a  fee  there- 
for becomes  liable  to  the  public  weigher  of  the 
county  or  big  deputy,  for  the  penaltir  provided 
in  section  1747,  Bev.  Laws  1910,  and  tne  same 
may  be  recoverad  in  a  dvil  action  for  damages 
in  any  court  of  competent  jurisdiction. 

2.  W&IOHT8  AND  MeASCBES  «=»11  —  ACTION 
FOB  PkNALTT— EVIPBNCB. 

An  examination  of  the  record  in  the  instant 
case  shows  that  the  testimony  reastmably  tends 
to  support  the  findings  and  judgment  appealed 

from. 

(Additional  BvUabut  Jtv  Editorial  Staff,) 

3.  CONTIKDANOE  4=»20(6)— AbBENOB  OF  COUN- 
SEL—RBPBESENTATI  ON  BT  Othxb  Counsel. 

The  denial  of  a  motion  for  a  continuance  on 
the  ground  that  one  of  the  counsel  for  plaintiff 
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Id  error  who  bad  charge  of  one  branch  of  the 
defense  was  ill  and  enable  to  be  present  and 
could  not  with  safety  to  his  health  be  consulted 
upon  the  ease  was  not  an  abuse  of  discretion 
where  such  party  was  represented  by  two  able 
lawyers  present 

Commissioners'  Opinion,  DlTiBlon  No.  2. 
Error  ftom  District  Court,  Kiowa  County; 
Thomas  A.  Edwarda.  Judge. 

Action  by  J.  F.  Brown  and  B.  W.  Poteet 
against  Q.  D.  Thompson,  James  Grant,  J.  A. 
Knieger,  and  the  Snyder  CoK^ratlve  Asso- 
ciation. Action  dismissed  as  to  Krueger, 
and  T»dlct  for  Thompson  and  Grant,  and 
also  a  Judgment  for  Brown  and  Poteet 
against  the  Snyder  Co-<q>eratiTe  Association. 
trom  wbidi  It  brings  error.  Affirmed. 

Geo.  Ifc  Zlnfe  and  Jmeph  H.  GUue.  botb  of 
Hobart,  for  plalntiUf  In  error.  Tolbert  ft 
Tolburt,  of  Hobart,  for  defendants  in  error. 

GAT.BRAITH,  C.  Xhla  action  was  com- 
menced in  tlie  trial  court  by  the  public 
w^her  of  Kiowa  county,  and  his  deputy  for 
the  Snyder  prednct,  against  the  Snyder  Co- 
operative Assodatlon,  a  corporation,  and  otti- 
e»  as  dealers  and  speculators  In  cotton,  to 
recover  the  statutory  penalty  provided  for 
the  benefit  of  the  public  weigher  1^  section 
1747,  Rev.  Laws  1910,  against  a  dealer  in 
cotton  who  shall  weigh  cotton  for  the  pnl>- 
lic  and  charge  a  fee  therefor.  There  was  a 
trial  to  the  court  and  a  Jury  and  a  verdict 
returned  against  the  Snyder  Cooperative  As- 
sociation and  in  favor  of  Brown  and  Poteet 
in  the  sum  of  $300,  and  judgmimt  rendered 
thererai,  to  review  whldi  thla  a]n>eal  has 
been  duly  perfected. 

The  principal  errors  argued  In  the  brief 
are  ttiat  the  Judgment  la  contrary  to  law, 
and  ttut  it  is  not  supported  by  the  evidence. 
Section  1745,  Rev.  Laws  1910,  provides,  in 
part,  as  follows: 

"No  person  shall  be  appointed  as  a  county 
wcijther  or  deputy  weigher  or  weigh  for  the  pub- 
lic who  is  in  any  wise  interested  as  a  dealer  or 
speculator  or  as  an  agent  or  employ^  of  any 
firm,  company  or  corporation,  in  the  sale  or 
purchase  of  cotton,  grain,  live  stock,  hay,  cotton 
seed,  •  •  *  broom  com  and  all  other  farm 
products  sold  by  weight" 

Section  1746  provides  for  the  manner  of 
weighing  cattle  and  provision  to  be  made 
therefor.   Section  1747  provides: 

"Any  person,  firm  or  corporation  who  shall 
violate  any  of  the  proTisions  of  the  two  preced- 
ing sections  shall  be  liable  to  the  public  weigher 
for  damages  In  a  sum  not  to  exceed  five  dollars 
for  each  load  or  draft  so  unlawfully  weighed, 
to  be  recovered  in  any  conrt  havliv  competent 
jurisdiction  thereof," 

The  provision  of  section  1745,  above  qaot- 
cd,  Is  modified  by  the  proviso  in  section  1749, 
as  follows: 

"Provided,  however,  that  any  person,  6rro  or 
corp<»ation  may  weigh  any  product  for  any  oth- 
er person,  if  such  person,  firm  or  corporation  so 
weighing  is  a  bona  Bde  purchaser  of  such  prod- 
uct; but  no  charges  shall  be  made  or  received 
for  such  weighing  under  the  penalty  aforesaid." 

It  Is  alleged  in  tue  petition,  and  supported 

by  the  evidence,  that  the  Snyder  UMiperattve 


Association,  whose  place  of  business  was  at 
the  town  of  Snyder,  In  Kiowa  county,  was 
an  extensive  dealer  In  cotton ;  that  It  owned 
and  maintained  a  cotton  yard,  scales,  and  a 
cotttm  gin  and  advertised  extensively  In  vari- 
ous ways  that  It  weighed  cotton  for  the  pub- 
lic free;  that  on  the  printed  cotton  ticket 
Issued  at  its  scales  It  was  recited  that  the 
weighing  was  done  free ;  and  that  it  recited 
a  charge  of  10  cents  for  insurance  and  25 
cents  for  yardage.  It  was  alleged,  and  sup- 
ported by  the  evidence,  that  this  diarge  of 
10  cents  for  insurance  was  a  subterfuge  by 
means  of  which  a  fee  for  weighing  cotton 
was  collected,  and  by  so  doing  the  associa- 
tion violated  the  statute  above  set  out  and 
became  liable  to  the  public  weigher  and  his 
deputy  for  the  penalty  prescribed  by  section 
1747,  supra.  The  court  In  submitting  the 
case  to  the  Jury,  after  stating  the  issues 
made  hy  the  pleadings,  stated  the  Issues  sub- 
mitted to  the  Jury  In  instructioo  No.  6,  as 
follows: 

"You  are  further  initrueted  that  if  you  find 
and  believe  from  the  evidence  that  subseQnent 
to  the  21st  day  of  October.  1915.  and  prior  to 
and  including  rTovember  6.  1910,  the  defendants 
held  themselves  out  as  public  weighers  or  weigli- 
ed  for  the  public  for  compensation,  then  the  de- 
fendants would  be  liable  to  the  plaintiffs  for 
damages  in  a  sum  not  to  exceed  $5  for  each  load 
or  draft  so  unlawfully  weisbed  during  said  time, 
not  to  exceed  the  sum  f2,600,  uie  amount 
sued  for  In  this  action." 

And  In  instruction  No.  6,  as  follows: 
"You  are  instructed  that  if  you  find  and  be- 
lieve from  the  evidence  that  the  weighing  of 
cotton  by  the  defendants  was  done  without 
charging  a  weighing  fee  therefor,  then  your  ver- 
dict should  be  for  the  defendants;  but,  on  the 
other  hand,  if  you  find  and  believe  from  the  evi- 
dence that  the  charging  of  10  cents  upon  each 
bale  of  cotton  weighed  by  the  defendants  and 
designated  by  raid  defendants  as  an  insurance 
fee  was  but  a  subterfuge,  and  was  in  fact  a  fee 
charged  by  the  defendants  for  the  weighing  of 
such  cotton,  than  your  verdict  should  be  for  the 
plaintiffs." 

[1,  2]  The  Issue  made  by  the  pleadings  In 
the  Instant  case  was  whether  or  not  the 
plainticr  In  error  did  weigh  cotton  for  the 
public  for  hire,  and  therein  incur  the  pen- 
alty provided  by  the  statute,  as  claimed  in 
the  petition.  It  will  be  observed  that  this  is- 
sue was  squarely  presented  to  the  Jury  in 
the  lustructlous  quoted  above.  The  verdict 
rendered  by  the  Jury  was  a  fludli^  upon  tliat 
Issue,  in  favor  of  the  public  wei^r  and 
against  the  Snyder  Co-operative  Association. 
An  examination  of  the  record  shows  tliat 
there  is  abundant  testimony  therein  tending 
to  support  the  finding  and  verdict  of  the 
Jury.  The  settled  rule  in  this  Jurisdiction  is 
that  the  finding  and  verdict  of  the  Jury,  in  a 
law  action,  reasonably  suRKirted  by  the  evi- 
dence, is  conclusive  upon  the  appellate  court. 
Lynch  et  al.  v.  Halsell,  34  Okl.  307,  125  Pac. 
725.  An  examination  of  the  record  discloses 
an  abundance  of  testimony  tending  to  sup- 
port the  finding  of  the  Jury.  The  assign* 
ment  of  error  under  OHUdderation  must 
therefore  be  overruled. 


Digitized  by 


OkL) 


DIOKnraOK  T.  8TATK 


791 


[3]  There  wu  a  number  of  errors  assigned 
In  tbe  petition  In  error,  but  n<Hie  of  these 
present  any  s«loas  question  for  considera- 
tion. For  Instance,  It  Is  urged  that  the  court 
erred  in  drying  tha  motion  for  a  continu- 
ance presented  at  tbe  time  the  case  was  call- 
ed for  trial ;  the  ground  of  the  motion  being 
that  one  of  the  counsel  for  the  plalntUf  In 
error  who  resided  at  Snyder,  and  who  had 
charge  of  one  branch  of  the  defenae,  was 
seriously  iU  and  unable  to  be  present  at  the 
trial  and  was  in  such  a  mental  and  physical 
coudition  that  he  could  not,  with  safety  to 
his  health,  be  consulted  In  r^rd  to  the  case, 
and  for  that  reason  a  postponement  of  the 
trial  was  asked.  The  court  said  that  the 
party  was  represented  by  two  able  lawyers 
present,  and  denied  the  continuance.  The 
application  was  addressed  to  the  sound  Ju- 
dicial discretion  of  the  court.  It  does  not 
appear  that  In  this  Instance  this  discretion 
was  abused. 

Other  assignments  are  set  out  In  the  peti- 
tion, but  an  examination  of  these  does  not 
seem  to  call  for  specific  enumeration  or  con- 
sideration. 

No  prejudicial  error  having  been  shown, 
we  conclude  upon  the  whole  record  that  the 
Judgment  appealed  from  should  be  afflnned. 

PER  GUBIAH.   Adopted  in  whole. 


DICKINSON  et  aL  r.  STATE.  (No.  8892.) 
(Supreme  Court  of  Oklahoma.  AprU  SO.  191&) 

f Syllabus  by  the  Court.) 

1.  Griicinai.  Law  «=3l018  —  Affbu^tb  Ju- 

BISDICnON, 

A  TioIatioD  of  chapter  74,  Sess.  Laws  1915, 
is  a  miademeanor,  and  appeal  from  the  judg- 
ment of  the  trial  conrt  in  an  action  brought  un- 
der such  statute  lies  to  the  Criminal  Court  of 
Appeals  and  not  to  the  Supreme  Court. 

2.  Cbimnal  Law  ©=>1131(2)— Appellate  Ju- 
KisDicnoN — Motion  to  Dismiss. 

Even  though  no  motion  to  dismiBa  apiieal  1b 
made,  the  Supreme  Conrt  of  Oklah(Hna  will  not 
entertain  an  appeal  In  a  criminal  action. 

GimunlBSloitera'  Optnton,  DtTlsion  No.  1. 
Error  from  County  Court,  Grant  County; 
C  W.  SteiAmson,  Judge. 

Tbe  oonnty  attorney  of  Grant  county  filed 
informatifni  on  behalf  of  the  State  as  plain- 
tiff against  Jacob  M.  Dicktoson  and  H.  V. 
Mudg^  receiveni  of  the  Chicago,  Rock  Is- 
land ft  PMxHSie  Ballwdy  Company.  Judg- 
ment tor  Qomplalnant,  and  defendants  bring 
error.  .A{q>eal  dismissed. 

C.  O.  Blake.  John  E.  Du  Mars,  R.  J.  Rob- 
erts, and  W.  H.  Moore,  all  of  El  Reno,  for 
plaintifTs  In  error. 

STEWART,  O.  On  the  IBth  day  of  Octo- 
ber, 1915,  the  county  attorney  of  Grant  coun- 
ty, OkL,  filed  a  duly  verified  information  In 
tbe  county  court  of  such  county  against  the 
drfendants  reading  as  follows,  to  wit: 


"I,  the  uodeisfgned,  connty  attorney  of  said 
couo^,  in  the  name,  and  by  the  authority,  and 
on  behalf,  of  the  state  of  Oklahoma,  give  tbe 
court  to  know  and  be  informed:  That  Jacob  M. 
Dickinson  and  H.  U.  Mudge  are  the  legally  ap- 
pointed, duly  qualified,  and  acting  receivers  of 
the  Chicago,  Rock  Island  ft  Pacific  Railway 
Company,  a  corporation.  Tfaat  said  Jacob  M. 
Dickinson  and  H.  U.  Mudge,  as  the  receivers  of 
the  Chicago,  Rock  Island  ft  Pacific  Railway 
Company,  a  corporation,  are  operating  a  rail- 
road in  the  state  oT  Oklahoma,  wblefa  said  rail- 
road runs  through  said  state  as  a  part  and  por- 
tion of  what  is  commonly  called  the  Rock  Island 
System  and  this  particular  division  extends  from 
Chica{;o,  in  the  state  of  Illinois,  by  way  ot  Kan- 
sas City,  Mo.,  and  to  Galveston  in  the  state  of 
Texas.  That  said  railroad  runs  through  Grant 
county.  Okl.,  and  through  the  town  of  Medford, 
in  said  county,  which  town  is  the  county  seat  of 
safd  county.  That  said  defendants  Jacob  M. 
Dickinson  and  H.  IT.  Mudge,  as  such  receivers 
of  the  said  Chicago,  Rock  Island  ft  Pacific  Rail- 
way CompftDy,  a  corporation,  did  then  and  there 
on  tbe  22d  day  of  June,  1915,  ran  and  operate 
on  said  railroad  mnning  tbrough  Medfom,  the 
county  seat  of  Grant  county,  and  through  aald 
county  and  state  as  aforesaid  a  passenger  train 
numbered  32,  and  commonly  called  and  known 
as  the  Firefly,  which  said  train  was  then  and 
there  ran,  operated,  and  used  for  conveying  pas- 
sengers for  hire  from  points  or  stations  in  said 
state;  that  is  to  say  that  said  train  stopped 
at  Ryan,  Duncan,  Chickasba,  Kingfisher,  and 
Enid  in  said  state  of  Oklahoma,  for  the  pur- 
pose of  receiving  passengers  desiring  to  ride 
on  Budi  train  and  for  the  purpose  of  delivering 
passengers  desiring  to  get  off  at  such  stations. 
That  said  train  was  engaged  in  intrastate  pas- 
senger business  in  said  state  of  Oklahoma,  and 
passed  through  said  town  of  Medford,  the  coan- 
ty  seat  of  Grant  county,  and  said  defendants 
as  such  receivers  aforesaid  did  then  and  there 
unlawfully  fail  and  refuse  to  stop  said  train  at 
the  depot  at  Medford,  tbe  county  seat  of  Grant 
county,  for  the  purpose  of  receiving  passengers 
desirhig  to  ride  on  such  train  and  for  the  .pur- 
pose of  delivering  passengers  desiring  to  get 
off  at  said  station.  Contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  state  of 
Oklahoma." 

After  filing  demurrer  to  the  Information, 
which  was  overruled,  the  defendants  filed  a 
written  plea  wblch  tbey  called  an  answer. 
The  cause  was  heard  on  an  agreed  state- 
ment  of  facts  before  the  court  without  a 
Jnry,  resulting  In  a  finding  for  the  state  and 
against  the  defendants  and  a  Judgment 
against  the  defendants  for  $100  and  costs. 
By  written  stipulation  it  is  agreed  that  tbe 
action  was  brought  under  chapter  T4  of  tbe 
Session  Laws  of  1915,  the  first  section  of 
which  chapter  declares  It  unlawful  for  a 
railroad  running  passenger  or  mixed  trains 
through  this  state  and  engaged  in  Intrastate 
passenger  business,  excluding  trains  enga^ 
only  In  interstate  passenger  business,  to  fall 
to  atop  at  the  depot  In  each  county  seat  by 
or  through  which  such  trains  may  run.  Tbe 
chapter  consists  of  two  sections;  tbe  latter 
section  reading  as  follows: 

"Any  company,  corporation,  lessee  or  receiver 
owning  or  operating  a  railroad  in  this  state,  or 
running  into  or  through  this  state,  violating  the 
provisions  of  section  1  of  this  act  shall  be 
guilty  of  a  misdemeanor  and  upon  convictitm 
shall  be  fined  io  any  sum  not  exceeding  one  bun- 
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dred  doHara  (9100.00)  for  each  offense,  and  each 
failure  to  stop  any  such  train  engaged  in  intra- 
state passenger  business  at  any  county  seat  for 
the  purpose  of  receiviug  or  discharging  pessen- 

Jers  shall  be  aud  Tvill  constitute  a  separate  of- 
ease." 

[1]  NotwlUiBtandlng  that  the  statutie  de- 
clares the  offense  charged  to  be  a  miade- 
meanor  and  finable  as  such,  the  defendants 
have  appealed  to  thia  court  on  the  theory 
that  the  action  la  a  civil  proceeding,  and  in 
support  of  Bvati  theory  connsel  cite  the  fol- 
lowing cases:  In  re  Seagrares,  4  Okl.  422, 
48  Pac.  272 ;  Chicago.  Rock  Island  &  Pacific 
Ey.  Co.  V.  Territory,  26  OkL  238,  105  Pac. 
677;  State  v.  ZlUmann,  121  Wis.  472,  98  N. 
W.  643.  We  cannot  agree  with  counsel  that 
the  proceedings  had  were  civil  in  their  na- 
ture, and  hence  reviewable  in  this  conrt  on 
appeal.  To  do  so  would  render  it  necessary 
for  us  to  construe  away  the  plain  language 
of  the  statute.  No  civil  action  la  authorized, 
and  the  Information  was  necessarily  the 
commencement  of  a  prosecution  for  a  misde- 
meaner  and  not  a  auit  by  the  state  for  the 
recovery  of  a  penalty  or  forfeiture. 

In  the  case  of  In  re  Seagraves,  supra,  cit- 
ed by  defendants,  the  court  construed  a  stat- 
ute of  the  United  States  declaring  that  any 
person  who  has  been  removed  from  the  In- 
dian country  and  shall  thereafter  return 
thOTeto  shall  be  liable  for  a  penalty  of  $1,000, 
recoverable  In  an  action  In  the  nature  of 
debt  In  the  name  of  the  United  Statea  The 
court  very  correctly  held  that  audi  penalty 
could  not  be  enforced  by  criminal  proceed- 
ings; the  statute  only  authorising  the  recov* 
ery  in  a  dvil  action.  In  Chicago,  Bock  Is- 
land &  Pacific  Ry.  Co.  v.  Territory,  supra, 
the  court  construed  section  4,  chapter  IS,  of 
the  Laws  of  Oklahoma  Territory,  1903  Code, 
which  authorized  the  county  attorney  to 
twlng  a  dvU  action  for  a  pmalty  of  9C00  for 
the  ben^t  of  the  common  sdiools  of  his 
connty  against  any  cranmon  carrier  who  ac- 
ceiited  and  recelTed  for  shipment  and  trans- 
portation any  game  the  shipping  of  which 
was  InUbited.  Tbe>  county  attom^  of  Oar- 
fidd  county  bessn  a  drll  adlon  against  the 
Chicago,  Bock  Island  ft  Padfle  Hallway  Com- 
pany for  recoTory  under  sndi  statute  and 
the  court  merdy  hdd  that,  as  the  evVdesice 
showed  that  the  offense  was  cranmltted  In 
Blatoe  coimty,  the  renue  of  the  action  was 
In  that  county  and  not  In  Garfldd  county. 
In  State  t.  Zlllmsnn,  sopra,  the  qnestliKi  at 
the  action  being  a  criminal  or  dvll  proceed- 
ing was  not  Involved ;  the  court  therein 
passing  upon  the  dvll  llabiUty,  under  a  Wis- 
consin statute,  of  members  <tf  the  board  of 
review  who  liad  )ntentl(mally  omitted  or 
agreed  to  omit  from  assessment  property  li- 
able for  taxation.  None  of  the  cases  dted 
have  the  remotest  bearing  upon  the  propo- 
sition advanced. 

[2]  While  there  is  no  motion  to  dismiss 
the  appeal,  yet  this  conrt  will  take  notice  of 


the  limits  of  Its  Jurisdiction,  and  will  not  as- 
sume Jurisdiction  vested  by  statute  solely  in 
the  Criminal  Court  of  Appeals. 

Hie  appeal  should  have  been  taken  to  the 
Criminal  Conrt  of  Appeals,  and  this  court  la 
without  Jurisdiction  to  entertain  the  same. 
The  ax^eal  Qinefore  is  dlsmlased. 

PEB  OUBIAM.  Adopted  In  wIk^ 

DICKINSON  et  aL  T.  STATEL  (No.  8803:» 
(Supreme  Court  of  Oklahoma.  April  30. 191&) 

fSyllalitt  bv  the  CouH.} 

Cbiuinal  Law  «=al018,  1131(2)— ApPCLUn 
JuBisDicTioN  —  Statute  —  Motioit  to  Dis- 
uiss. 

Same  as  on  No.  8892,  172  Pac  791. 

Commissioners'  Opinion,  Divislctn  No.  1. 
Error  from  County  Court,  Grant  County; 
C.  W.  Stephenson,  Judge. 

The  county  attorney  of  Grant  county  filed 
information  on  behalf  of  the  State,  as  plain- 
tiff, against  Jacob  M.  Dickinson  and  H.  U. 
Mudge,  receivers  of  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  Judgment  for 
the  State,  and  defendants  bring  error.  Dls* 
missed. 

C,  O.  Blake.  John  E.  Du  Mars,  B.  J.  Roberts 
and  W.  H.  Moor^  all  of  El  Beno,  for  plain- 
tiffs In  error. 

STEWART,  0.  Tbis  is  a  companion  case 
to  No.  8892,  Jacob  M,  Dickinson  et  al.  t. 
State,  172  Pac.  791,  In  which  an  opinion  has 
Just  been  rendered  dismissing  the  appeal.  The 
two  cases  involve  similar  facts  and  the  same 
propositions  of  law,  and,  by  agreement,  were 
consolidated  in  this  court 

For  the  reasons  ^ren  in  the  opinion  In 
cause  No.  88^,  the  appeal  Is  dismissed. 

PBB  OUBIAH.  Adopted  In  whole. 


COUANCHE  LIGHT  &  POWER  00.  T. 
IVRNBB  et  aL   (No.  8005.) 

(Siqtreme  Conrt  of  Oklahoma.   April  80, 

(BvUahtu  hv  the  'OourtJ 

1.  EuotBiciTT  «=»11— Supply— Bai»— PUB- 
LIC Sbbvici  Coionssioif  —  Pkesumptioh— 
Appeal. 

On  an  appeal  from  an  order  of  the  Corpo- 
ration GcHnmis^on  fixing  the  rates  to  be  charg- 
ed for  electric  light  and  other  electric  aervice. 
the  presumption  obtains, ,  by  reason  of  section 
22,  art  9,  of  the  Constitution,  that  the  order  i» 
reascmable,  just,  and  correct,  and  where  there 
ia  evidence  m  the  record  reasMiably  tendhiic  to 
support  the  findings  of  fact  as  to  the  value  <» 
the  property  used  by  the  electric  company,  as 
a  basis  for  determining  what  is  a  reasonable 
return  on  the  investment,  the  order  will  not  b* 
disturbed  on  review  ia  tbis  conrt. 
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2.  EUOTBZOITT  4Sa»ll— PUBLIO  SKBTnat  OOH- 

WSBIOH— Rats  Obdkb— BKASonABUEinsa— 

AfTIBM&NCX. 
Evidence  in  the  record  examined  in  connec- 
tion witii  the  objections  nt^ed  as  to  ttie  velues 
fixed  b7  the  commiflsion,  and  held  to  reaBonably 
■npport  tba  Bndlngs  of  fact  as  to  valuea,  and  in 
Tiew  of  the  presumptioQ  that  Bucb  order  is  rea- 
8onabl&  juat,  and  correct,  the  order  moat  be 

Ai»peal  tnm  State  Oorporatton  Oommla- 
Bion. 

Proceeding  before  tbe  Cktrporatlon  Gom- 
mlsBlon  by  W.  D.  Tamer  and  others  against 
the  Cwnandie  Ught  &  Power  Gompanyf 
From  an  ordef  ot  tbe  commlsslwi  fixing  Its 
rates  for  serrlo^  defendant  appeals.  Order 
afflrmed. 

John  M.  Young,  of  Lawton,  and  Ames. 
Chambers,  Ix>we  &  Richardson,  ct  C^lahoma 
City,  for  lOalntlff  la  ^ror.  S.  I.  McSHboes, 
ci  Lawton,  tot  defendants  In  wror. 

O^ION,  J.  TtiiB  Is  an  appeal  from  an'  w- 
der  of  the  Oorpwatlon  Commission  fixing  the 
rates  to  be  charged  by  the  appc^iA  for  elec- 
tric light  and  other  electrical  snrlce  In  the 
dty  of  Lawtcm.  The  only  qoeatlfm  presented 
00  this  appeal  is  the  valoatlcm  placed  by  the 
Gon^nlsslMi  <m  apptilanf  s  electric  plant  and 
accessories,  and  whether  the  rates  fixed  allow 
a  reasonable  retnm  opcm  the  InTestmutt 
The  controrersy  la  as  to  the  facts  found  by 
the  commission  and  the  dedactlons  drawn 
from  same.  Hm  principal  ottjeetloDs  are 
made  to  the  values  fixed  for  depredation, 
gtdng  concern  valne,  contractora'  ^flte,  and 
organisation  expoises. 

XMdaKe  waa  heard  as  to  the  valne  of  all 
tiie  property  need  In  connection  with  the 
plant  It  Is  urged  on  the  part  of  the  appel- 
lant that  tbB  finding  as  to  the  valoes  Is 
against  the  widght  at  the  eridmea  Hie  erl- 
denoe  takoi  is  both  volomlnous  and  contra- 
dictory. That  offered  on  the  part  of  the  ap- 
pellant, If  taken  as  true  and  wlthont  dis- 
count, would  abundantly  support  much  higher 
TaloatlMiB.  On  the  other  hand,  the  evidence 
ottered  on  part  of  the  complainant  befbre  the 
commission  reasonably  tends  to  support  the 
valuations  found  by  tbe  oommlsslcm. 

[1, 2]  mile  the  values  are  not  the  same, 
the  qoestttms  presented  on  this  appeal  are 
Identical  with  the  questions  presented  in  the 
case  ot  Hangum  Electric  Co.  t.  City  of  Man- 
gnm  (Na  8904,  decided  this  term) ;  the  wit- 
nesses In  most  part  being  the  same.  The 
qnestlonB  presoited  here,  as  there,  are  ques- 
tiona  of  fiict  and  the  same  rules  of  law  gov- 
ern. This  order  comes  to  us  on  appeal  with 
the  presumption,  under  section  22,  art.  9,  of 
the  Oonstltntlon,  as  being  prima  fode  just, 
reasonable,  and  correct,  and  under  the  au- 
thorities referred  to  In  the  Mangum  Case, 
since  there  Is  testimony  In  the  record  which 
reasonably  tends  to  support  the  findings  of 
fiict  made  by  the  commission,  the  order  must 
be  afilrmed.  In  view  ot  tbe  evidence  In  sup- 


port of  the  findings,  we  are  unable  to  say  the 
testimony  offered  on  the  part  of  the  appellant 
is  suffident  to  overcome  the  constitutloQal 
presumption.  In  re  Express  Rates,  40  Old. 
237,  138  Pac.  382;  S.  I*  &  S.  R.  R.  Co.  v. 
Travelers'  Corp.,  47  Okl.  374,  148  Pac.  166; 
Mangum  Blec.  Co.  v.  City  of  Mangum,  supra. 

The  order  appealed  from  is  therefore  af- 
firmed. All  tbe  Justices  concur,  except  TI- 
SIXOBR,  J.,  not  partidpatlng. 


MUSKOGEE!  ELECTKIO  TRACTION  CO.  v. 

DOBRING.     (No.  8907.) 

(Supreme  Court  of  Oklahoma.  April  SO.  1918.) 
(Sv^ehut  hv  the  Court.) 

1.  BAILBOAOf  ^»224  —  KnXINQ  OT  STOOK— 

Fenois— LiABiLrrT. 

Where  a  corporation  is  diartered  to  and 
operates  and  maintains  an  electric  street  rail- 
way and  a  subnrban  or  interurbon  line,  for  the 
purpoae  of  transporting  passengers,  mail,  and 
freight,  and  in  pursuance  saefa  power  builds 
and  operates  a  line  from  without  the  limits  of 
a  municipal  corporation  to  another  point  witb- 
oot  such  monicipality,  for  a  distance  of  6U 
miles,  t^ngh  an  agricultural  section,  such 
line  of  road  being  built  and  operated  along  pri- 
vate rights  of  way  of  said  corporation,  ana  not 
alcmg  a  public  road,  such  corporation  is  lia- 
ble tor  damages  for  the  killing  of  stock  In  the 
event  that  such  corporation  fails  to  fence  and 
erect  cattle  guards  along  said  line,  without  inch 
monicipal  corporation,  as  provided  by  section 
1430,  Revised  Laws  of  1910,  regardlesB  of  tbe 
tact  that  it  is  not  guilty  of  other  n^ligence 
than  the  faflure  to  ere<A  sndi  fence  and  build 
such  cattle  guards. 

2.  RAixAoine  «ea>224  —  KizxiKo  or  Btook— 

StATOTBS— '  'IUIZ.BOAD. ' ' 

A  ndlroad  withiu  tbe  meaning  of  section 
1435  is  eny  road  laid  out  and  graded,  having 
parallel  rails  of  iron  or  steel  for  the  wheels 
of  carriages  or  Cars  to  run,  and  on  which  a 
car  is  operated  for  the  carriage  of  passengers 
or  freight,  without  regard  to  toe  motive  power 
by  which  its  cars  are  propelled. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Ptirases,  First  and  Second  Sori^  Bailroad.] 

Commissioners'  Opinion.  Division  No.  1. 
Error  from  District  Court,  Muskogee  Coun- 
ty; Ghas.  O.  Wattsr,  Judge. 

Action  Edward  E.  Doerlng  against  the 
Muakogee  Slectrlc  Tractlmi  Company.  From 
a  judgment  of  tbe  district  court,  on  appeal 
from  a  Judgment  for  plaintiff  In  the  justice's 
court,  directing  a  verdict  for  plaintiff,  de- 
fendant excepts  and  brings  error.  Affirmed. 

B.  B.  Blakeney  and  J.  H.  Maxey,  both  of 
Tolsa,  for  plaintiff  in  error.  Wm.  A.  KtUey, 
of  Muskogee,  for  defendant  In  error. 

COLLIER,  O.  This  action  was  originally 
commenced  In  a  Justice  court  by  the  de- 
fendant In  error,  the  plaintiff  below,  against 
the  plaintiff  in  error,  the  defendant  below, 
to  recover  damages'  for  the  killing  of  a  horse. 
Hereinafter  the  parties  will  be  referred  to 
as  they  appeared  In  the  conrt  below.  The 
case  was  tried  In  the  Justice  court,  and  a 
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Judgment  for  $100  wts  glTen  In  favor  ot  the 
plaintiff  and  against  the  defendant  From 
chls  Judgment  ao  appeal  was  prosecuted  to 
and  tried  In  the  district  court  Upon  the 
conclusion  of  the  evidaice  the  court  direct- 
ed the  Jury  to  return  a  verdict  for  the  plaintiff 
for  the  reasonable  market  value  of  the  hors^ 
as  shown  by  the  evidence,  at  the  time  It  was 
killed,  and  the  Jury  returned  a  verdict  for 
plaintiff  for  the  sum  of  $85,  to  whiiih  the 
defendant  duly  excepted.  Timely  motion 
was  made  for  a  new  trial,  which  was  over- 
ruled, excepted  to,  and  orror  brought  to  this 
court 

It  was  admitted  In  evidence  that  the  de^ 
fendant  Is  a  corporation,  and  the  articles 
of  inconraratloli  of  the  defendant  were  la- 
trodnced  In  evldrace,  and  showed  the  na- 
ture of  defendant's  business  to  be  as  fol- 
lows: 

"The  general  nature  of  the  buahiNS  to  be 
transacted  by  this  corporation  is  to  construct, 
own,  ac(]uire,  operate  and  maintaiQ  an  electric 
street  railway,  and  suburban  and  Interurban 
lines  for  the  purpose  of  transporting  passui- 
gera,  ntnilB  and  freight  and  to  acquire  right  of 
way,  station,  and  terminal  grounds  for  the  same 
by  condemnation  or  purchase,  to  buy  and  sell 
real  estate,  to  manufacture  or  produce  electrici- 
ty for  furnishing  light,  heat  and  power  anij  to 
sell  and  furnish  the  same  to  eoatomers,  to  pros- 
pect for  and  produce  natural  fas  and  to  sell 
and  famish  die  same  to  consumers  for  heating 
and  lishting.** 

The  uncontradicted  evidence  is  that  the 
defendant  constructed  and  operated  its  lines 
in  the  city  of  Muskogee,  and  a  line  of  road 
from  Muskogee,  beyond  Its  corporate  limits, 
to  Hyde  Park,  a  distance  of  5^  miles;  that 
Us  road  from  without  the  corporation  of 
Muskogee  did  not  travel  along  any  public 
road;  that  the  lines  were  equipped  with  the 
usual  electrical  overhead  equipment  and 
cars  were  propelled  thereon  by  means  of 
tfectrlcity  In  the  usual  way;  that  five  or  six 
years  prior  to  the  accident,  the  defendant 
had  permitted  the  Missouri,  Oklahoma  A 
Gulf  Railway  Company  to  haul  a  few  cars 
of  freight  over  this  line  with  a  steam 
engine,  but  the  defendant  owned  no  steam 
railway  equipment  and  operated  none;  that 
the  defendant  had  also  moved,  at  rare  in- 
tervals, carloads  of  freight  for  certain  man- 
ufacturing establishments  located  at  Hyde 
Park,  but  at  the  time  of  the  acdd^t  these 
manufacturing  establishments  were  closed 
down,  and  no  carload  lots  were  being  moved ; 
that  the  defendant  also  carried  small  pack- 
ages ot  freight  on  Its  passragw  can  for 
any  one  who  desired  to  have  them  trans- 
ported; that  its  principal  business  over  this 
line  was  that  of  carrying  passengers;  that 
some  years  prior  to  the  acddent  the  de- 
fendant had  erected  a  fence  along  the  soatb 
line  of  plaintiff's  propertr,  but  the  fence 
bad  gotten  In  bad  r^tr  and  would  not 
have  constituted  a  lawful  fence  within  the 
meaning  ot  the  general  railroad  laws  of 


the  state;  that  on  February  6,  1915.  the 
plaintiff  left  his  horses  in  the  bam  lot 
on  his  farm,  and  left  the  gate  of  the  bam 
open;  that  the  plaintiff  knew  that  the  horses 
could  go  out  on  the  defendant's  right  of  way; 
that  at  one  particular  place  between  his 
stalk  field  and  defendant's  right  of  way,  the 
fence  was  not  over  a  foot  high;  that  plain- 
tiff had  knomi  that  this  condition  of  the 
fence  had  existed  for  a  long  time ;  that  Uie 
horses  left  the  bam  lot  and  wait  into  the 
stalk  field,  and  some  time  during  the  night 
strayed  upon  the  defendant's  right  of  way; 
that  some  time  during  the  night,  while  a 
car  was  coming  from  Hyde  Park  to  Musko- 
gee, a  horse  belonging  to  the  plaintiff  Jump- 
ed on  the  tracks  in  front  ot  the  car,  not 
far  from  plaintiff's  farm,  and  was  strnck 
and  killed.  It  was  also  shown  by  the  evidence 
that  the  value  of  the  horse  was  from  $75  to 
$100.  The  plaintiff  announced  in  open  court 
that  he  did  not  claim  any  negligence  on 
the  part  of  the  defoidant  exo^t  the  failure 
to  maintain  a  fence  and  cattle  guards  re- 
quired by  the  general  railway  law.  It  was 
stipulated  and  agreed  that  plalntifTa  farm 
was  in  Harris  township.  Muskc^ee  county, 
and  not  within  the  Incorporate  limits  of  the 
city  of  Muskogee. 

[1,2]  There  are  very  many  assignments 
of  error;  but.  In  view  of  the  assertion  in 
plaintiff's  brief,  there  is  only  one  question 
Involved  in  the  case,  and  that  Is,  Is  an  elec- 
tric street  or  suburban  railway,  such  as  the 
defendant  In  this  case,  within  the  meaning 
and  purview  of  the  general  railroad  laws  of 
the  state,  requiring  railroad  companies  to 
fence  their  rights  of  way?  It  is  further 
stated  In  plaintiff's  brief: 

"That  if  the  defendant  is  a  railway  com- 
pany within  the  meaning  of  the  statutes,  the 
plaiutiff  was  entitled  to  recover,  and  the  court 
should  have  directed  a  verdict  in  his  favor.  If 
this  defendant  is  not  a  railway  within  the 
meaning  of  such  statute  and  not  required  by 
that  statute  to  fence  its  right  ot  way  and  main- 
tain cattle  guards,  then  toe  defiant  waa  en- 
titled to  a  ^idgment" 

It  is  therefore  unnecessary  to  consider  any 
question  involved  in  this  appeal,  other  than 
whether  or  not  the  defendant,  under  the 
statutes  of  this  state,  was  required  to  fence 
Its  line  outside  of  the  incorporation  of  Blnsk- 
ogee,  and  to  erect  cattle  guards.  Section 
1435.  Revised  Iaws  1010,  is  as  fallows: 

"It  shall  be  the  duty  of  every  person  or  cor- 
poration owning  or  operating  any  railroad  in 
the  state  of  Oklahoma  to  fence  its  road,  czccpf 
at  public  highways  and  station  groonds,  wrih 
a  good  and  lawful  fence." 

Section  1438,  Revised  Laws  1910,  is  as 

follows: 

"Whenever  any  railroad  corporation  or  the 
lessee,  i>erson,  company  or  corporation  operat- 
ing any  railroad,  shall  neglect  to  build  and 
nuintafn  such  lawful  fence,  such  railroad  cor- 
poration, lessee,  person,  company  or  corporatiOD 
(qpcratlna  the  same,  shall  be  liable  for  all  anl- 
xnals  kUled  by  reason  of  the  failure  to  aw 
■tract  such  fraca." 
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We  are  of  the  oplnlou,  under  the  facts  In 
this  case,  that  to  avoid  liability  for  kllUng 
stock  it  was  the  duty  of  the  defendant  to 
fence  Its  road, from  without  the  corporation 
of  Muskogee  to  Hyde  Park;  that  It  was  a 
railroad  within  the  meaning  of  said  section ; 
and  that  having  failed  to  do  so,  it  was  liable 
to  the  plaintiff  for  damages  for  the  killing 
of>hls  horse,  without  other  negligence  on  the 
part  of  the  defendant. ,  And  there  being  no 
conflict  in  the  testimony,  the  court  did  not 
err  in  instructing  the  jury  to  find  for  the 
plaintiff  for  such  an  amount  as  might  be 
shown  by  the  evidence  was  the  market  value 
of  the  horsa  The  question  involved  In  this 
appeal  lias  not  been  directly  decided  by  this 
court,  and  we  are  not  umnlndful  that  the 
authorities  are  In  conflict,  but  we  think  that 
the  rule  announced  by  us  Is  fully  sustained 
by  the  weight  of  authority.  Wliether  or  not 
It  Is  a  railroad  cannot  be  determined  by  the 
power  with  which  its  cars  are  operated,  and 
if  otherwise  coming  within  the  definition  of 
a  railroad,  it  is  entirdy  immaterial  whether 
Its  cars  be  operated  by  steam  or  electricity, 
or  any  other  power.  In  33  Oyc  ip.  33A,  the 
railroad  is  defined  as  a  road  specially  laid 
out  and  graded,  having  parallel  rolls  of  iron 
or  steel  for  the  wheels  of  carriages  or  cars, 
dnwn  by  steam  or  other  mptlve  iwwer,  to 
mn  upon.  In  Massadraaetts  Loan  &  Trust 
Co,  et  al.  V.  HamUtoQ,  8&  Fed.  688.  82  O.  G. 
A.  46,  it  Is  held: 

"The  word  'railroad'  has  no  such  fixed  deSni- 
ti<m  as  to  enable  a  court  to  determine  whether, 
by  its  mere  nae  in  a  statute,  it  applies  to  street 
railways  or  not  It  may  be  used  in  its  broad 
sense,  which  includes  a  street  railroad,  and  any 
other  kind  of  road  on  which  railB  of  iron  are 
laid  for  the  wheels  of  cars  to  run  upon,  whether 
propelled  by  steam,  electricity,  horse^  or  other 
power,  or  it  may  be  used  in  Its  technical  sense, 
>  which  does  not  apply  to  street  railroads.  Aa  a 
general  rule,  statutes  are  presumed  to  use 
words  in  their  popular  sense;  but  the  ^est 
role  of  construction  is  to  take  the  entire  provi^ 
■ions  of  the  statute,  and  thereby  ascertain,  if 
possible,  what  the  Legislature  intended.  Thti 
xneaain^  must  depend  upon  the  context,  and  be 
ascertamed  from  the  occa^on  and  necessity  of 
the  law,  the  mischief  felt,  and  the  object  and 
remedy  in  Wew." 

It  is  very  clear  that  the  law  under  review 
Imposes  upon  a  railroad  company  whether  its 
cars  are  profielled  by  steam  or  electricity,  and 
regardless  of  the  fttct  that  its  principal  bus- 
iness may  be  the  o[teration  of  street  cars 
within  a  municipality,  to  fence  and  erect 
cattle  guards  on  an  interurban  line  operated 
by  it  without  a  municipality,  in  order  to  avoid 
liability  for  killing  stock,  where  stock  is 
killed  wlthoqt  other  negligence  than  said 
corporation's  failure  to  coonply  wlt^  said 
section  1435,  Revised  Laws  1910.  In  Ri^  v. 
St.  Francois  Cottnty  Railway  Oo.,  120  Mo. 
App.  336,  96  S.  W.  707,  it  is  held: 

"In  determining  whether  the  term  'railroad 
Kwrporation*  aa  used  in  section  1105,  Revised 
Statutes  of  1890,  applies  to  a  street  railway  in 
a  given  Instance,  the  court  must  consider  the 
context  and  purpose  e£  the  statuts^  the  cbar>. 


ncter  of  misdiief  sought  to  be  prevented  by  it, 
and  the  use  to  which  the  railroad  Is  put  A 
stfeet  railway  organized  under  article  3,  c 
12,  of  the  Revised  Statutes  of  1890,  with  au- 
thority to  operate  its  railroad  by  'animal,  cable, 
electric  or  other  motive  power*  to  'transport 
passengers,  express  and  mails'  and  running  the 
greater  portion  of  its  length  through  an  agri- 
cultural country,  is  a  'railroad  corporation'  with- 
in the  meaning  of  section  llOQ,  Revised  Statutes 
of  1^9,  and  uable  for  double  damages  for  ani- 
mals killed  by  ibi  failure  to  fence  its  track 
where  It  runs  through  indomd  or  cultivated 
fields  or  unindosed  uuds." 

In  the  case  oi  Hannah  t.  BUet  St  Ry.  Co., 
81  Ha  App.  78,  In  deOnlnga  "Street  Railway" 
the  oonrt  nya: 

"A  street  railway  has  been  variously  defined. 
As  the  name  Indleateq,  the  primary  meaning  of 
street  railway,  or  street  railroad,  is  one  con- 
structed and  operated  on  and  alcmg  the  streets 
of  a  city  or  town  for  the  carriage  of  persons 
from  <»ie  point  to  another  in  such  city  or  town 
or  to  and  from  its  suburbs.  It  is  peculiarly 
•  *  •  for  the  a^commodatton  of  people  in 
cities  and  towns;  its  tracks  are  ordinarily  laid 
to  conform  to  street  grades;  its  cars  run  at 
short  intervals,  stopping  at  street  crossings  to 
take  on  and  discharge  passengers,  and  its  busi- 
ness is  confined  to  the  carriage  of  passengers 
and  not  freight  Booth  on  Str.  Rys.  II;  El- 
liott on  Roads  and  Streets,  p.  657:  Wflllams  v. 
Railway  <G.  O.)  41  Fed.  556;  Punk  v.  Rail- 
way, 61  Minn.  436  [63  N.  W.  1009,  29  L.  R. 
A.  208,  62  Am.  St.  Rep.  8081.  The  road  in  ques- 
tion is  quite  a  different  thing  from  that  just 
flescribed.  It  is  not  strictly  local  in  its  char- 
acter; it  is  not  used  to  carry  passengers  from 
corner  to  corner,  or  from  one  section  or  por- 
tion of  the  dty  to  another,  or  to  transxmrt  per- 
sons from  'down  town'  to  and  from  its  suburbs ; 
it  pays  little  attention  to  streets  or  roads,  but 
takes  its  course  through  the  country  just  as 
any  other  railroad.  ♦  •  ♦  That  defendant 
has  changed  the  motive  power  from  steam  to 
electricity  can  make  no  dilference;  it  still  re- 
mains a  railroad  within  the  meaning  of  the 
act.  Booth  on  St.  Rys.  sec  1,  and  notes. 
The  law  was  intended  as  a  protection  to  stock 
and  to  human  life.  The  diange  from  steam 
power  to  electrici^  may  lessen  the  chances  for 
accident,  but,  as  the  present  case  shows,  has 
not  renrfered  the  operation  of  tihe  road  entirely 
safe.  The  danger  still  remains,  though  posst- 
bly  in  a  less  degree." 

In  Slmoneaa  v.  Pacific  Traction  Co.,  168 
Gal.  494. 115  Pac.  32<^  tbe  court  dtes  Oentury 
Dictionary ;  Standard  Dictionary :  Bd.  of  R. 
R.  Com.  T.  Market  St  B|r.,  132  Gat.  683,  64 
l*ac.  1065;  Bloxham  v.  Gbnsumers.'  etc.,  Co.. 
36  Fia.  6S9,  18  SouQi.  444,  29  U  -B.  A.  007. 
51  Am.  St  Bepb  44;  Hannah  t.  Met  St  By. 
CO.,  81  Ma  App.  78k  uid  many  otber  anthw- 
itles,  and  says: 

"Wiiether  or  not  a  railway  is,  a  street  rail- 
way does  not  depend  on  the  motive  power. 
Nichols  V.  A.  A.  &  T.  S.  R.  Co.,  87  Mich.  361, 
49  N.  W.  538  [16  L.  R.  A.  371];  McNab  v. 
United  Ry.,  etc.,  Co.,  94  Md.  719,  51  Atl.  420 
[421].  Various  features  are  to  be  considered. 
Among  these  are  the  location  and  method  of 
construction  of  the  track,  the  manner  <MF  the 

X ration  of  the  cars,  and  the  general  purpose 
the  enterprise." 

Finding  no  error  In  tbe  record,  this  case  le 
affirmed. 

PEE.  OURIAM.  Adopted  in  wfaola 
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STATE  ex  rel.  MORRISON  t.  CITY  OF 
MUSKOGEE  «t  at    (No.  S8S1.) 

(Supreme  Gonrt  ot  Oklahoma.  AprQ  80,  1018.) 

(BvUahua  bv  the  Court.) 

1.  Plbadino  »al  Motion  to  Disiass— An- 
awBB. 

The  nature  of  a  pleading  is  determinedi  not 
by  the  title  given  it  by  the  pleader,  but  by  the 
subject-matter  thereof,  and  a  pleading  in  the 
form  of  a  motion  to  dismiss,  and  so  styled,  set- 
ting np  defensive  mattersi  cannot  be  comddered 
as  a  motion,  but  may  be  treated  as  an  answer. 

2.  MtlNTOIPAI,    COBPOBATIOHS    ^9266,  878, 

999— OFFicKRa— Payment  of  Monet— Pow- 

ebs~Taxpatebs'  Surr. 
The  officers  of  a  city  are  without  lawful 
authority  to  pay  out  money  of  the  city  for 
the  puriKwe  of  causing  a  i^lway  company  to 
establish  or  retain  its  sbops  In  sudi  city,  and 
if  this  is  done  the  city  officials  taking  part  in 
the  transaction  and  the  railway  company  re- 
ceiving the  money  are  liable  to  the  city  for 
double  the  amount  thereof.  In  case  the  city, 
after  written  demand  of  at  least  ten  resident 
taxpayers  refuses,  fails  or  neglects  to  bring 
suit  for  the  recovery  of  the  same,  any  resident 
taxpayer  may  maintain  an  action  in  the  name 
of  the  state  in  which  the  city  is  made  a  party 
defendant  against  sucdk  officers  and  the  railway 
company  for  the  penalty  in  twice  the  amount 
of  the  money  so  unlawfuUy  appropriated ;  one- 
balf  of  the  recovery  to  go  to  Uie  plaintiff  as  a 
reward,  the  remaining  one-haU  to  be  recovered 
for  the  use  and  benefit  of  the  city. 
8.  MnNICIFAXi  COBPOBATIONB  ^!=>999  —  Un- 

uiwnjL  Affbopbiation  or  Monet— Cnrr'a 

Failobe  to  Sue— Suit  bt  Taxpateb. 
When  a  city  refuses,  fails,  or  neglects  to 
bring  suit  when  money  has  been  nnlawf  uUy  paid 
out  or  property  unlawfully  transferred  by  city 
officials,  after  written  demand  by  ten  or  more 
resident  taxpayers  that  such  suit  be  brought, 
and  thereafter  an  action  is  begun  by  a  resi- 
dent taxpayer  to  recover  the  penalty  prescribed 
by  sections  6777  and  -6778  H.  U  1910,  the 
resident  taxpayer  bringing  the  salt  has  a  sub- 
stantial interest  in  the  cause  of  action,  whidi 
is  not  affected  by  a  suit  subsequently  braogbt 
by  the  dty. 

4.  MvNioiPAi,  Gowobationb  «s»173(2),  1000 
(4)— OrriCEB»— SuBSHEB  on  Ofiioiai,  Bond 
— LiABiLrrr. 
l^e  sureties  on  the  official  bonds  of  dty  of- 
fldals  against  whom  a  suit  has  been  lodged  by 
a  resident  taxpayer  to  recover  the  penalty  pre- 
scribed by  sections  6777  and  6778,  R.  L.  1910, 
are  not  liable  on  such  tKmds  to  plaintiff  in 
such  suit,  and  are  not  proper  parties  thereto. 

CommlBsioner^  Opinion,  Dtviston  No.  1, 
Error  from  Snpertor  Qourt,  Mndcogee  Coun- 
ty; H.  O.  Thnrman,  Judge. 

ActioA  by  State  of  Oklahoma,  on  One  rela- 
tion of  O.  W«  R.  Morrison,  against  the  City 
of  Muskogee  and  others.  Judgment  for  de- 
fendants, and  plalntlfr  appeals.  Berorsed 
and  remanded,  with  dlrectlona 

Chas.  Bagg,  of  Muskogee,  for  plaintiff  In 
error.  O.  L.  Rider,  of  Vlnlta,  for  defendant 
In  error  Southern  Surety  Co. 

STEWART,  C.  The  action  In  this  case 
was  brought  by  a  resident  taxpayer  of  the 
dty  of  Muskogee  under  sections  6777  and 
6778,  whidi  read  as  follows: 


6777:  "Bva7  offiow  of  any  county,  town- 
ship, city,  town,  or  school  district,  who  shall 
order  or  direct  tiie  paymmt  of  any  money  or 
transfer  of  any  property  belonging  to  sudi 
county,  towngbip,  dty,  town  or  school  district 
in  setuemoit  of  any  claim  known  to  such  of- 
ficers to  be  fraudulent  or  void,  or  in  porauance 
of  any  unantiliorized,  unlawful  or  fraudulent  con- 
tract or  agreement  made  or  attempted  to  be 
made,  for  any  such  county,  township,  cits,  town 
or  sdiool  district  by  any  officer  thereof,  and 
every  person,  having  nouce  of  the  f«:ta,  with 
whom  such  unauthorized,  onlawfiil  or  fraudu- 
lent contract  shall  have  been  made,  or  to  whom, 
or  for  whose  benefit  such  money  shall  be  paid 
or  sudt  transfer  ot  property  shall  be  made, 
diall  be  jointly  and  seveially  liable  in  damages 
to  all  innocent  persons  in  any  manner  Injured 
thereby,  and  shall  be  furthermore  jointly  and 
severally  liable  to  the  county,  township,  dty, 
town  or  school  district  affected,  for  doiUile 
the  amount  ot  all  sndi  sums  of  money  bo  paid, 
and  double  the  value  of  property  so  transferred, 
as  a  penalty,  to  be  recovered  at  the  suit  of  the 
proper  officers  of  such  county,  towndiip,  city, 
town  or  school  distri<ft  or,  of  any  resident  tax- 
payer there*^,  as  hereinafter  provided." 

6778:  "Upon  the  refusal,  failure  or  neglect 
of  the  proper  officers  of  any  connty,  township, 
city,  town  or  school  district,  after  written  de- 
mand made  upon  them  by  ten  resident  taxpay- 
ers of  such  ootmty,  township,  dty,  town  or 
school  district,  to  institute  or  diligently  pros- 
ecute proper  proceedings  at  law  or  in  equity 
for  the  recovery  of  any  money  or  property  be- 
longing to  such  county,  township,  dty,  town  or 
school  district,  *paid  out  or  tranuerred  by 
any  officer  thereof  in  pursuance  ot  any  unan- 
thorized,  unlawful,  fraudulent  or  void  contract, 
made,  or  attempted-  to  be  made,  by  any  of  its 
officers  for  any  sudi  county,  township,  city, 
town  or  school  district,  or  for  the  i>enal^  pro- 
vided in  the  iprecedit^  section,  any  resident  tax- 
payer of  eucn  county,  township,  dty,  town  or 
school  district  affected  by  snch  payment  or 
transfer,  after  serving  the  notice  aforesaid  and 
after  giving  aecurity  for  cost,  may,  in  the  name 
of  the  state  of  Oklahoma  as  plaintiff,  institute 
and  maintain  any  proper  action  which  the 
proper  officers  of  the  county,  township,  city, 
town  or  school  district  might  institute  and  main- 
tain for  the  recovery  ot  such  property,  or  for 
said  penalty;  and  such  munidpality  shall  in 
Budi  event  be  made  defendant,  and  one-half  tiie 
amount  of  money  and  one-half  the  value  of  the 
property  recovered  in  any  action  maintained 
at  the  expense  of  a  resident  taxpayer  under  tlita 
section,  shall  be  paid  to  such  resident  taxpay^ 
er  as  a  reward." 

The  substantial  auctions  in  idainttTa 
petition  are  that  the  plaintiff  is  a  resident 
taxpayer  of  the  dty  of  Mnskogee,  Okl.,  and 
that  the  defendants  James  King,  Joe  McCus- 
ker,  and  W.  N.  Patterson  as  tlie  duly  quali- 
fied and  acting  commissioners,  and  the  de> 
fendant  Franklin  Miller  as  the  duly  qualified 
and  acting  mayor  of  the  city  of  Muskogee, 
such  officers  constituting  the  dty  council  of 
such  city,  did  on  the  28th  day  of  March, 
1916,  in  pursuance  of  a  contract  and  agree- 
ment with  the  defendant  Midland  Valley 
Railroad  Company,  cause  the  amount  of  970,- 
000  to  be  paid  to  the  Midland  Valley  Rail- 
road Company  for  the  purpose  of  retaining 
the  shops  and  general  offices  of  such  company 
at  the  dty  of  Muskogee,  such  $70,000  beln^ 
appropriated  out  of  a  fund  of  ^,000  arising 
fnnn  the  sale  of  bonds  lasued  by  the  dty  for 
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tbe  parchaslng  ct  additional  altes  for  pnbUc 
parka;  that  the  defeodaot  Midland  VaU^ 
Railroad  Company  accepted  and  used  the 
money  so  appropriated ;  that  on  the  7th  day 
of  May,  1916,  and  again  on  the  14tb  day  of 
July,  1916,  there  waa  duly  served  npon  the 
proper  ctfOcers  of  the  defendant  city  of  Mns- 
kogee  a  wrltton  demand  of  more  than  ten 
resident  taxpayers  of  such  city  that  the  city 
instltnte  or  cause  to  be  Instttated  and  pros- 
ecuted proceedings  for  the  recovery  of  the 
penalty  arising  because  of  such  m<xiey  being 
so  unlawfully  appropriated  and  paid  to  the 
defendant  Midland  Valley  Railroad  Compa- 
ny ;  but  such  officers  and  each  of  them  refus- 
ed, failed,  and  neglected  to  do  sa  Plaintiff 
asked  for  Judgment  in  the  sum  of  $140,000 
against  the  defendants  James  King,  Joe  Mc- 
Cusker,  and  W.  N.  Patterson,  Frank  Miller, 
Midland  Valley  Railroad  Company,  and  cer- 
tain snre^  companies  named  who  were  sure- 
ties on  the  official  bonds  of  the  municipal  offi- 
cers so  named ;  the  dty  of  Muskogee  being 
made  a  party  defendant  as  required  by  statute. 
The  action  of  plaintiff  was  begun  on  the  1st 
day  of  Septemt)er,  1916.  On  September  28, 
1916,  the  defendant  city  of  Muskogee  filed  a 
pleading  which  was  styled  "Motion  to  Dis- 
miss," setting  forth  the  following  all^^ 
grounds  for  dismissal,  to  wit: 

"First  That  on  the  29th  day  of  September, 
101ft,  sait  waa  filed  by  the  city  of  Maakogee  to 
recover  tJie  amount  so  unlawfully  expended ; 
the  same  being  filed  within  six  months  after 
the  right  thereof  accrued,  ant)  more  than  six 
months  before  said  cause  was  barred  by  Umi- 
tatdoB.  Second.  That  said  cause  was  prema- 
turely brought,  in  that  the  time  for  the  bring- 
ing of  audi  acticm  by  the  city  of  Mnskogee  bad 
not  expired,  nor  had  said  city  refused  to  bring 
said  action  or  been  guilty  of  laches.  Third. 
That  a  reasonaUe  time  had  not  expired  from 
tiie  giving  of  the  notice  by  the  taxpayers  to 
the  city  officials  befwe  the  bringing  of  plain- 
tiff's action." 

[1]  The  motion  to  dismiss,  filed  by  the  de- 
fendant city  of  Muskogee,  la  without  prece- 
dent in  the  judicial  procedure  of  this  state. 
The  trial  court  was  not  authorized  to  con- 
sider the  matters  set  forth  in  a  motion  to 
dismiss.  The  nature  of  a  pleading  filed, 
however,  is  determined,  not  by  the  title  giv- 
en the  same  by  the  pleader,  but  by  the  sub- 
ject-matter thereof,  and  it  wlU  be  readily 
discovered  that  tide  so-called  motion  partook 
both  of  the  nature  of  a  demurrer  and  an  an- 
swer. As  a  demurrer  and  an  answer  cannot 
be  combined  under  our  procedure,  the  ut- 
most consideration  that  can  be  accorded 
the  pleading  would  be  to  give  it  the  effect  of 
an  answer  and,  if,  considered  as  an  answer, 
the  same  raised  any  material  issue  between 
the  plaintiff  and  defendants,  It  was  the  duty 
of  the  court,  In  the  absoice  of  further  plead- 
ing or  amendment,  to  try  the  cause  on  the 
Issne  so  raised.  This  the  court  did  not  do, 
Init  without  the  introducttou  of  any  evidence, 
dismissed  the  plalntifl*8  cause  of  action. 

[2-4]  It  has  l»een  settled  toy  former  hold- 
ings of  this  court  that  sacb  facts  as  are  set 
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forth  In  plaintiff's  petition  constitute  a  cause 
of  action  In  favor  of  a  resident  taxpayer  and 
against  officials  so  appropriating  the  funds 
of  the  municipally  and  against  those  to 
whom  and  for  whose  benefit  such  money 
was  paid.  State  ex  rel.  Schilling  v.  Okla- 
homa City  et  al.,  168  Pac  227;  Territory  ex 
rel.  Johnston  et  aL  v.  Woolsey,  35  Okl.  545, 
130  Pac.  934 ;  McGulre  v.  Skelton  et  al.,  36 
OkL  600,  129  Pac  729.  In  State  ex  rel. 
Schilling  V.  Oklahoma  City,  It  was  held  that 
the  action  being  for  a  penalty  fixed  by  stat- 
ute for  unlawfully  allowljig  and  paying  out 
moneys  of  a  municipally,  the  sureties  on 
the  official  bonds  of  the  municipal  officers  are 
not  liable;  It  must  therefore  follow  that 
plaintiff's  petition  did  not  state  a  cause  of 
action  against  the  surety  companies  men- 
tioned as  defendants.  Su<£b  heiag  the  law, 
the  dismissal  of  Uie  cause  of  action  as  to 
such  surety  companies  will  not  be  disturbed. 
The  petition,  however,  states  a  cause  of  ac- 
tion against  the  dty  officials  and  the  Mid- 
land Valley  Railroad  Company,  and  under 
the  statute  the  dty  of  Mnsfcogee  waa  prop- 
erly made  a  party  defendant  Under  the  al- 
legations In  the  petition,  the  plaintiff  was 
authorized  to  maintain  an  action  for  the 
full  amount  sued  for;  on»-half  of  the  recov- 
ery to  belong  to  the  i^alntiff  as  a  reward, 
the  remaining  one-half  to  be  for  the  use  and 
benefit  of  the  dty.  Considering  the  motion 
to  dismiss  as  an  answer,  we  must  bold  that 
the  first  ground  does  not  state  a  defense. 
The  action  brought  by  the  city  of  Muskogee 
on  the  29tb  day  of  September,  1916,  does 
not  affect  the  action  brought  hy  the  resident 
taxpayer  on  September  1,  1916.  In  State  ex 
rel.  Schilling  T.  Oklahoma  City,  supra,  this 
court  says: 

'defendants  say  that  the  plaintiff  has  no 
real  interest  in  the  cause  of  action,  which  be- 
longs to  the  city,  and  that  he  is  only  allowed 
to  use  the  name  of  the  state  for  the  use  and 
benefit  of  the  city.  In  the  event  a  recovery  is 
had  one-half  of  the  value  of  the  property  and 
one-half  of  all  moneys  collected  la  paid  to  him 
as  a  reward.  He  Is  required  to  give  security 
for  costs  BO  as  to  save  the  city  harmless,  and 
he  tlierefore  has  a  substantial  interest  in  the 
subject-matter  of  the  litigation." 

The  second  ground  cannot  be  said  to  raise 
an  Issue.  Under  the  allegations  in  the  peti- 
tion, notice  was  served  both  on  May  7,  1916, 
and  on  July  14,  1916,  which  is  not  denied  in 
the  motion  to  dismiss.  The  statutes  do  not 
afford  the  officers  of  the  dty  any  particular 
time  vi^thin  which  to  bring  the  action,  after 
the  written  demand,  but  provide  that,  on 
"refusal,  failure  or  neglect"  to  bring  the  ac- 
tion after  such  demand,  an  action  may  be 
brought  by  any  resident  taxpayer  for  the 
penalty.  Assuming  that  a  reasonable  time 
should  be  allowed  to  bring  action,  we  are  of 
the  opinion  that  the  city,  if  the  all^atlons 
of  the  petition  are  true,  had  ample  time  for 
such  purpose.  It  is  alleged  In  the  so-called 
mottfm  that  the  city  "had  not  refused  to 
bring  the  action,"  bat  It  is  not  alleged  that 
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the  dty  had  not  faHed  or  neglected  to  bring 
the  same,  nor  is  It  claimed  that  the  demand- 
ants were  notified  of  the  wUlingness  of  the 
city  officials  to  bring  the  anlt  or  of  any  stcsps 
taken  toward  that  end. 

For  the  reasons  already  advanced  the 
third  ground  also  falls  to  state  a  defense. 

The  cause  Is  reversed  and  remanded  for  a 
new  trial,  with  directions  to  reinstate  plain- 
tiff's petition,  to  allow  the  defendants, 
against  whom  It  is  herein  held  that  the  peti- 
tion states  a  cause  of  acUon,  to  file  answer, 
and  that  the  court  proceed  othenrtse  In  a 
manner  not  Inctmalstoit  witti  the  oplnltnL 

PEB  OUBIAM.    Adopted  In  wbole. 


OATXAHAM  et  al.  v.  THTJBMOND. 
(No.  6333.) 

(Supreme  Court  of  (Alahonia.   April  SO,  1918.) 

iSyVabua  iy  Ihe  Oovrf.) 

1.  Bills  and  Notes  <ts9478  —  Dbrnsb  — 
Striking  AnsWEa. 

In  an  action  upon  a  promissory  note,  where 
the  answer  of  the  defendant  pleaded  usury 
charged,  no  consideration,  the  existence  of  agen- 
cy between  the  present  payee  and  the  cashier  of 
the  former  payee,  and  knowledge  on  the  part 
of  the  present  payee  as  to  usury  being,  embraced 
therein,  the  same  stated  good  defenses,  it  true, 
to  said  note,  and  it  was  error  to  sustain  a  mo- 
tion to  strike  ont  that  part  of  said  pleadings 
which  pleaded  the  same. 

(Additional  8yUdbn$  ly  Editorial  Staff.) 

2.  UsoBT  ^»130— Renewal  Kotks— Statttix. 

When  a  usurious  transaction  was  kept  alive 
by  the  execution  and  delivery  of  renewiil' notes 
after  lUv.  Laws  1910,  {  1005,  went  into  elltect, 
the  statute  was  i^plicable. 

Commissioners'  Opinion,  Division  No.  S. 
Enoi  from  Coonty  Court,  Bogers  Mills 
County;  W.  H.  Mouser,  Judge. 

Action  by  I.  0.  Tburmond  against  Frank 
W.  Gallaham  and  another.  Motion  to  strike 
certain  paragraphs  of  the  answer  stistalned, 
and  defendants  bring  error.  Reversed,  and 
cause  r^anded  for  new  trial. 

H.  P.  Bailey,  of  Oklahoma  City,  for  plain- 
tiffs In  error.  B.  L.  Mitchell,  of  Clinton,  and 
Perry  Madden,  of  Cheyenne,  for  def aidant  in 
error. 

HOOKER,  C.  The  defradant  In  error  on 
the  10th  day  of  July,  1013,  commenced  his 
action  In  the  county  court  of  Rogers  Mills 
county  against  the  plaintiffs  In  error  to  re- 
cover a  judgment  upon  a  promissory  note  al- 
leged to  have  been  executed  and  delivered 
by  them  to  him  on  the  19th  day  of  February, 
1012,  whereby  they  promised  on  December  1, 
1012,  to  pay  to  him,  the  said  Z.  C.  Thurmond, 
the  sum  of  $560.03.  With  interest  at  the  rate 
of  10  per  cent  per  annum  after  maturity, 
and  the  furth^  sum  of  ?G0  as  attorney  fees 
In  the  event  said  note  was  placed  in  the 
hands  of  an  attwney  for  collection,  and  the 
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said  defendant  tn  error  farther  sought  a 
foreclosure  of  a  chattel  mortgage  given  by 
them  to  secure  the  payment  of  the  aforesaid 
note  and  for  a  sale  of  the  prc^rty  and  an 
application  of  the  proceeds  to  the  satisfac- 
tion of  his  debt. 

The  plaintiffs  In  error  filed  an  answer  in 
said  cause  which  was  as  follows  to  wit: 

"(1)  Defendants  deny  each  and  every  material 
allegation  In  plaintiff's  petition  except  such  as 
are  hereinafter  admitted  or  specifically  denied. 

"(2)  Defendants  admit  they  signed  the  note 
and  mortgage  sued  on  but  did  so  under  the  fid- 
lowing  conditions : 

"(8)  Defmdants  aOege  that  on  the  30th  day  of 
November.  1908,  defendant  Frank  W.  Callaham, 
together  with  W.  H.  CnUabam  made  and  exe- 
cuted to  the  Cheyenne  State  Bank  their  promis- 
sory note  for  $272  due  and  payalile  on  the  1st 
day  of  December  1909,  and  at  tiie  same  time 
executed  a  chattd  mortgage  to  secure  the  pay- 
ment of  said  note ;  that  said  note  and  mortgage 
were  given  in  consideration  of  $200  and  no  more 
borrowed  of  said  bank  by  Frank  W.  Gallaham 
and  W.  H.  Callaham:  that  there  was  at  that 
time  36  per  cent,  on  the  $200  estimated  thereon 
for  the  time  said  note  had  to  run;  to  wit,  one 
year,  and  was  added  to  and  made  a  part  of  the 
prineipal  therein,  being  26  per  cent,  more  than 
the  highest  legal  rate  of  interest  allowed  by  law 
in  the  state  of  Oklahoma;  that  to  secure  the 
payment  of  said  $272  said  P.  W.  and  W.  H. 
Callaham  executed  a  mOTtgage  tm  said  personal 
propertr.   •   •  • 

"(4)  Defendants  further  aver  that  on  the  6th 
day  of  January,  1910,  there  was  rightfully  due 
and  owing  to  the  Cheyenne  State  Bank  the  sum 
of  money  borrowed  as  aforesaid  $200  and  $22 
interest,  making  $222;  that  P.  W.  and  W.  H. 
Callaham  asked  and  requested  by  said  bank  in 
order  to  get  an  extension  of  time  to  pay  their 
indebtedness  to  make  and  sign  a  note  and  mort- 
gage of  $471.22,  being  $249.22  more  than  10  per 
cent,  on  the  sum  borrowed,  $200  for  the  time  from 
November  80,  1908,  to  the  date  of  makhig  said 
note  and  mortgage;  that  no  additional  sum  of 
money  was  gotten  by  said  P.  W.  Callaham  and 
W.  II.  Callaham;  that  the  $249.22  was  usury 
charged  by  said  Cheyenne  State  Bank  against 
said  Callahems.  Copies  of  said  note  and  mort* 
gage  are  herewith  filed  as  part  hereof.   •    •  • 

"(5)  Defendants  allege  that  upon  the  24th  day 
of  March,  1911,  defendant  F.  W.  Callaham  paid 
the  Cheyenne  State  Bank  $100  to  be  applied  in 
payment  of  the  indebtedness  aforesaid  of  F.  W. 
and  W.  H.  Callaham  and  tliat  there  appears  oa 
the  back  of  said  $471.22  note  a  credit  of  $95.64 
entered  upon  said  note  on  the  12th  day  of  April, 
1911,  which  lacked  $4.36  covering  the  amooot 
paid  ;  that  again  on  the  ISth  day  of  April,  1011, 
defendant.  F.  W.  Callaham  paid  said  bank  $200, 
$107.36  of  which  should  have  been  applied  In 
payment  of  the  Indebtedness  of  said  Callahams 
aforesaid,  but  the  aame  does  not  appear  to  have 
been  applied  or  accounted  for  by  said  bank  to 
the  credit  of  said  Callahams ;  that  F.  W.  and 
W.  H.  Callaham  executed  a  mortgage  to  secure 
the  payment  of  said  note,  what  they  legally  ow- 
ed and  usury  aa  well  on  the  same  property  un- 
braced in  the  first  mortgage  above  mentioned 
and  other  property,  as  shown  by  copy  of  said 
mortgage  filed  herewith  as  a  port  hereof,  etc. 

"(6)  Defendants  aver  that  on  tiie  4th  day  at 
May,  1911,  defendant  F.  W.  Callaham  and  W. 
H.  Callaham  owed  the  Cheyenne  State  Bank 
$40.22,  being  the  amount  of  the  $200  originally 
borrowed  by  defendant  F.  W.  Callaham  uid  W. 
H.  Callaham  with  10  per  cent,  interest  thereon, 
subject  to  the  payments  made  as  aforesaid.  De- 
fendants further  show  that  upon  the  said  day. 
May  4,  1911,  said  F.  W.  and  W.  H.  Callahan 
were  Mked  and  required  by  S.  Jackacm,  cadifer 
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of  the  Gber«tuie  State  Bank,  to  asain  czecnte  a 
new  note  and  mortgage  to  secure  the  balance 
of  tbeir  indebtedness  to  said  bank  of  the  origi- 
nal loan  of  $200,  which  at  that  time  rightfully 
and  legally  amoonted  to  $40,  and  no  more.  The 
defendant  F.  W.  Cellabam  and  W,  H.  Callaham 
being  limited  in  education  unable  to  compute 
Interest  hj  partial  payments  and  reposing  im- 
plicit confidence  in  Mr.  8.  Jackson  to  deal  fairly 
and  honestly  with  them  they  did  on  said  4th  day 
of  May,  1911,  make  and  execute  to  one  I.  C. 
Tharmond  their  note  and  mortgage  for  $492.63, 
when  in  trath  and  fact  they  only  owed  a  balance 
of  $40.02,  making  said  note  and  mortgage  ex- 
press an  nsuriouB  indebtedness  ct  $456.61,  which 
they  did  not  and  do  not  now  owe  to  I.  C.  Thur- 
mond, whom  tbey  did  not  and  do  not  now  know; 
never  had  any  acquaintance  with  I.  O.  Thur- 
mond; never  got  any  money  or  other  prop- 
erty from  said  I.  0-  ThnrmcHm.   •    •  • 

"(7)  Defendants  aver  that  there  aivears  in- 
dorsed upon  the  back  of  aaid  $402.63  note  cred- 
ited as  follows  to  wit: 

10-17-U   $10 

12^11    10 

12-16-11    20 

— ^which  bdng  deducted  from  the  balance  really 
owing  by  defendants  leaves  $2.12  still  dne  from 
these  defendants;  that  on  the  day  the  note  and 
mortgage  sued  on  was  executed  by  defendants 
there  was  due  and  owing  from  defendant  F.  W. 
and  W.  H.  Callaham  the  sum  of  $2.15.  At  that 
time,  as  before,  these  defendants  were  requested 
and  required  by  S.  Jackson  aforesaid  to  make 
and  execute  the  note  and  mortgage  sued  on  or 
snit  would  be  commenced  to  foreclose  the  mort- 
gage then  securing  the  $492.63  note.  Defend- 
ants did  not  willingly  sign  said  note  and  mort- 
gage, but  felt  that  they  were  compelled  to  do 
BO  to  save  their  property  from  seizure  and  sale; 
said  mortgage  coTenng  all  the  personal  property 
tbey  then  owned. 

"(8)  Defendants  aver  that  the  note  and  mort- 
gage sued  on  is  the  result  of  one  continuous 
transaction  without  any  increase  or  change  in 
tihe  consideretion  passmgto  d^endants  alnce 
F.  W.  Callaham  and  W.  H.  Callaham  borrowed 
$200  of  the  Cheyenne  State  Bank  on  the  30th 
day  of  November,  1908,  hereinbefore  set  out; 
that  defendants  never  at  anv  time  got  any  mon- 
ey  or  other  property  from  I.  0<  Thurmond,  and 
at  the  time  F.  w.  Callaham  and  W.  H.  Calla- 
ham signed  the  $492.63  note  made  payable  to  I. 
C.  Thurmond  they  did  not  read  said  note  and 
did  not  know  that  it  was  made  payable  to  said 
Thurmond;  they,  knowing  it  was  a  renewal  of 
their  former  note  to  the  Cheyenne  State  Bank, 
understood  it  to  be  payable  to  said  bank ;  that 
the  change  of  the  payee  in  said  note  and  mort- 
gage was  a  mere  plan  and  scheme  upon  tbe  part 
of  S.  Jackson,  the  agent  and  representative  of  I. 
C.  Thurmond,  and  formerly  representing  the 
Cheyenne  State  Bank,  to  force  F.  W.  Callnham 
and  W.  H.  Callaham  and  these  defendants  to 
pay  a  sum  of  money  which  they  did  not  mor- 
ally and  legally  owe. 

"(9)  Defendants  allege  that  the  whole  of  tbe 
note  sued  on,  to  wit,  $560.63,  is  usury,  except 
$2.20,  which  being  deducted  leaves  $558.43,  usu- 
ry charged  and  now  sought  to  be  collected  from 
these  defendanta. 

"(10)  Defendants  aver  that  after  all  tbeir  in- 
debtedness which  they  are,  or  ever  have  been, 
liable  to  pay  plaintiff  has  been  fully  satisfied, 
the  plaintiff  then  is  legally  indebted  to  tbem  in 
the  sum  of  $1,116.83. 

**(11)  Defendanta  aver  that  it  was  the  duty  of 
the  plaintiff,  I.  C.  Thurmond,  to  know  and  that 
he  Old  know  and  intentionally  charged  the  usu- 
ry contained  in  the  notes  aforesaid  made  pay- 
able to  him  the  note  sued  oa;  that  the  notes  and 
mortgages  were  based  upon  an  illegal  and  usuri- 
ous consideration,  to  wit,  $558.43,  aforesaid. 

"(12)  Defendants  aver  that  tbey  do  not  owe 
any  part  of  tbe  note  sued  on,  for  uie  reason  that 


the  same  is  based  npon  ■  eonaUenitioii  whkh  la 
in  part,  at  least,  illegal  and  contrary  to  law,  to 
witj^sury.   •   «  • 

"Tbe  defendants  pray  that  the  plaintiff  take 
nothing  by  his  suit;  that  the  note  and  mortgage 
sued  on  be  canceled  and  held  for  naught;  and 
that  tbe  defendants  have  judgment  against  the 
plaintiff  for  double  the  amount  of  the  usury 
charged,  in  all  $950,  and  attorney  fees,"  etc. 

[1]  Thereafter  the  plaintiff  filed  a  mo- 
tion in  said  court  to  strike  all  of  paragraphs 
3,  4,  6,  and  a  certain  part  of  paragraph  6, 
and  all  of  paragraphs  7,  8,  9,  10,  11,  and  12 
therefrom,  which  motion  was  by  the  court 
sustained.  An  exception  was  duly  saved 
thereto  by  the  defendant  below.  And  in 
the  motion  for  a  new  trial  the  action  of  the 
court  In  sustaining  said  motion  to  strike 
was  assigned  as  one  of  the  reasons  why  a 
new  trial  should  be  granted,  and  the  same  Is 
so  assigned  In  the  petition  in  error  presented 
to  this  court.  This  constituted  error.  By 
reference  to  the  paragraphs  in  said  answer 
it  can  readily  be  seen  that  the  defendant  be- 
low pleaded  usury,  charged  no  consideration, 
and  also  specifically  alleged  tbe  allegations 
of  agency  to  exist  between  S.  Jackson  and 
.the  defendant  In  error,  I.  O.  Thurmond,  and 
knowledge  on  the  part  of  Thbrmond  as  to 
usury  being  charged  and  embraced  in  said 
note.  And  the  facts  and  circumstances 
were  specifically  aet  forth  In  aald  answer  to 
establish  the  amount  of  usury  cbarsed,  and 
also  it  pleaded  payment  of  certain  sums  of 
money,  all  of  which  defenses  were  entirely 
eliminated  by  tbe  action  of  the  court  In 
striking  the  paragrapbs  from  the  ans-wer. 

The  evidence  In  this  case  clearly  establish- 
es that  the  plaintiffs  In  error  only  received 
the  sum  of  $200  as  the  consideration  for  the 
various  notes  executed  by  them,  as  shown 
herein.  This  indebtedness  was  created  on 
the  30th  of  November,  1908,  uid  a  note  for 
the  sum  of  $272  {uyable  December  1,  1909, 
was  executed.  Upm  sold  note  the  Interest 
was  paid  ap  to  January  1, 1910,  and  on  Janu- 
ary %  1910,  the  plaintiffs  in  error  executed 
another  note  for  the  sum  of  $471.22  due 
July  1,  1010,  drawing  10  per  cent.  Interest 
after  maturity,  upon  which  there  was  paid 
interest  from  October  1,  1811,  and  in  addl- 
tl<m  thraeto  there  was  paid  on  April  12, 1911, 
the  sum  of  $95.64,  and  on  March  24,  1911, 
the  sum  of  $100  as  appears  from  the  in- 
dorsonents  npoa  said  nota  But  all  the 
testimony  shows  that  the  payment  of  March 
24,  1911,  was  $107.36,  and  that  on  AprU  12, 
1911,  was  $10a  On  Bfay  4.  1911.  a  new 
note  for  said  Indebtedness  was  executed  dne 
December  1,  1911,  payable  to  the  defendant 
In  error,  I.  C  Thurmond,  for  the  sum  of 
$492.63.  The  other  aotes  were  executed  to 
the  Cheyenne  State  Bank,  of  which  S.  Jack- 
son was  the  cashier,  and  at  his  instance 
Thurmond  was  named  as  payee  of  this  note 
of  May  4,  1911.  The  plalnUffs  in  error  did 
not  know  him,  did  not  borrow  or  obtain 
money  from  him,  never  saw  him  in  their 
life,  nor  he  them,  and  that  part  of  the  an- 
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Bwer  here  wblCb  was  stricken  out  nptm  mo- 
tlwi  allows  that  the  substltutloii  of  the 
payee  In  said  note  was  a  sham  in  order  to 
cover  up  and  shield  the  obligation  from  the 
usury  charged.  Upon  this  last-named  note 
there  appears  three  credits  as  follows: 

October  17,  1911  $10 

December  4,  1911   10 

December  16,  1911   20 

On  the  19th  of  February,  1912,  the  defend- 
ants in  error  executed  their  note  for  $560.- 
63,  whereby  they  promised  to  pay  I.  C.  Thur- 
mond, December  1,  1912.  $560.6S.  with  10  per 
cent  Interest  after  maturity  as  stated  herein- 
above. It  appears  that  the  more  the  platn- 
tUCs  in  error  paid  upon  these  obligations  the 
larger  the  same  became.. 

If  any  Justification  was  ever  needed 
for  the  enactment  of  a  usury  law  In  the 
state  of  Oklahoma,  the  facts  and  circum- 
stances of  this  case  clearly  demonstrate  it. 
How  the  conscience  of  any  individual  could 
knowingly  approve  the  usurious  exaction  es- 
tablished by  this  record  Is  inconceivable. 
The  original  loan  of  $200,  upon  which  there 
has  been  paid  more  than  the  principal  and 
the  lawful  rate  of  interest,  leaving  an-' in- 
debtedness of  nearly  three  times  the  amount 
of  the  original  loan,  Is  shown  by  this  record. 
While  the  original  ind^tedness  was  creat- 
ed in  1908,  the  subseqnwt  renewals,  by  the 
execution  of  new  notes,  were  not  payments 
within  contemplation  of  law,  but  extended 
all  usury  chained  into  the  new  obligations. 
See  Anderscm  v.  Tatro,  44  Okl.  219.  144  Paa 
860;  Bank  of  Tuttle  v.  Gordon,  161  Pac. 
1081;  Bank  t.  Bauebautfi,  190  Paa  406. 


it]  This  tramactiDn  haTli^  been  kept  alive 
by  the  ei»cntlon  and  dc^Tery  of  raiewal 
notes  after  section  1006,  Bar.  Laws  1910, 
went  Into  effect,  fSte  same  la  ^ipllcaUe  tten. 

The  teatlmoi^  of  the  defendant  in  error 
is  tat  from  convincing  that  he  in  good  faith 
acquired  the  ownership  of  the  note  in  qoea- 
tion.  In  tact  to  the  casual  ohaerree  the 
transactlcm  seems  to  be  a  suliterfnge  used 
by  the  cashlor  of  the  Cheyenne  State  Bank 
to  AYfAA  the  conseqnenoe  of  on  unconsdeD- 
able  transaction,  and  If  the  allccations  of 
the  answer  be  tme  that  Jacksm  in  these 
transactions  was  the  agent  ot  the  defendant 
in  error,  he  (Thurmond)  should  be  compelled 
to  pay  the  penalty  prescribed  by  section 
100{^  Ber.  Laws  "iSlO^  tor  his  unreasonable 
exactions.  For  the  reasons  stated  we  are 
of  the  <H>i&i<»  that  that  part  of  the  Answer 
which  was  ^Iminated  upon  moticm  of  the 
plalntifE  below  stated  a  defense  to  the  c«we 
of  action  sued  for  herein  by  the  plaintiff  be- 
low, and  the  trial  oonrt  oommltted  error  In 
so  holding. 

There  are  nnmarous  assignments  of  error 
presented  here^  bat  it  is  oalj  necessary,  in 
our  Judgment,  to  consider  the  case  as  we 
have,  for  since  this  case  was  decided  our 
court  has  construed  the  sections  of  the  stat- 
ute with  referraoe  to  usury  in  aeveral  cases, 
and  the  other  errors  are  not  likely  to  ocenr 
upon  a  new  trial  of  this  action. 

The  judgment  of  the  lower  court  therefore 
Is  reversed,  and  this  cause  remanded  for  a 
new  trial. 

PEB  CUBIAIL  Adf^ited  In  wliola 
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MeNAUEE  t.  FIRST  NAT.  BANK  07 
ROSEBTJHO. 

(Supreme  Court  of  Oregon.    May  21,  1918.) 

1.  New  Trial  «=37l— Coif  flicting  Evidence. 

In  a  depositor's  action  affainst  a  bank  to 
ncover  a  depiMit  allied  to  have  been  wrong- 
folly  withdrawn  by  a  third  person,  where  there 
waa  evidence  on  both  sides  as  to  the  issne  of 
Buch  third  person's  authority,  the  question  was 
for  the  jury,  and  the  court  below  was  powerless 
to  set  the  verdict  aside  as  not  justified  by  the  ev- 
idence. 

2.  Wttnbssbs  ^219(3)  —  Pbivilbobd  Gov- 
MUN  rcATiONB— Waives. 

In  a  de[>oaitor's  action  a^winst  a  banb  to 
recover  a  deposit  which  the  bank  claimed  It 
had  TMid  to  a  third  person  on  plaintiff's  author- 
ity.  a  letter  written  by  him  to  an  attorney, 
tmering  to  engage  his  services  and  referring  to 
the  investment  of  the  money  withdrawn,  was 
not  privileged  as  a  communication  between 
client  and  attorney  within  L.  O.  I^.  f  733,  subd. 
2,  in  view  of  section  734,  jiroviding  that  if  a 
party  offer  himself  aa  a  witness,  it  is  to  be 
deemed  a  consent  to  the  examination,  alao  of 
an  attorney,  etc.,  on  the  same  subject;  the 
plaintiff  having  appeared  aa  a  witness  in  bis 
own  behalf  and  having  testified  to  the  bank's 
indebtedness,  which  was  the  subject  on  which 
the  letter  was  offered. 

Department  1.  Appeal  from  Circuit  Court, 
Douglas  County ;  J.  W.  Hamilton,  Judge. 

Action  by  G.  P.  McNamee  against  the  First 
National  Bank  of  Roseburg,  Or.  Verdict  and 
judgment  for  defendant.  From  an  otier 
Rrantlag  a  new  trial,  defendant  appeals.  Re- 
versed. 

*Between  January  22,  1906,  and  November 
18,  1910.  O.  P.  McNamee  deposited  $6,057.92 
with  the  First  National  Bank  of  Roseburg, 
and  he  withdrew  $3,101.32,  learlng  a  balance 
of  $2,056.60,  which  he  Is  attempting  to  re- 
cover in  this  action.  The  bank  defended  by 
aTerrlng  that  the  alleged  balance  of  $2,956.60 
had  been  withdrawn  by  T.  R.  Sheridan  pur- 
suant to  authority  conferred  upon  him  by 
the  plaintiff.  There  was  a  verdict  and  judg- 
ment for  the  defendant;  but  upon  the  mo- 
tion of  the  plaintiff  the  court  set  adde  the 
verdict  and  Judgment  and  granted  a  new  tri- 
al, and  the  defendant  appealed. 

O.  P.  Coshow,  of  Roseburg,  for  appellant 
Frank  G.  Mlcelll.  of  Portland  (John  T.  Long, 
of  Roseburg,  on  the  brief),  for  respondent. 

HARRIS,  J.  Under  date  of  February  9. 
1913,  the  plaintiff  mailed  to  O.  P.  Coahow,  an 
attorney  residing  at  Roseburg,  a  letter  the 
language  of  which  Is  as  follows : 

"Inclosed  please  find  the  copy  of  three  let- 
ters which  I  received  from  Mr.  T.  R.  Sheridan 
in  regard  to  money  which  he  drew  out  of  the 
First  National  Bank  of  Roseburg  to  loan  for 
mp,  also  one  from  the  bank  examiner.  Now, 
this  money  was  taken  out  very  near  two  years 
ago  and  I  have  not  received  any  iutere^it  on  it. 
1/tr.  f^heridan  has  not  as  yet  sent  me  anything 
to  secure  me  or  informed  me  whu  he  lonoed  it 
to  although  I  wrote  him  two  letters,  the  first 
he  answered  ae  you  will  see,  the  other  he  has 
not  answered  yet  although  I  wrote  him  over 
a  month  ago.  i  wish  you  would  see  him  or  who- 


ever represents  him  and  find  out  who  has  the 

money  and  what  security  he  has  for  it.  I  also 
wish  you  would  look  after  this  for  me.  See 
that  I  get  proper  security  for  it  The  varty 
whoever  has  it  may  have  it  for  two  or  three 
years  longer  by  giving  good  security  in  the  way 
of  mortgage  by  paying  the  interest.  Let  me 
know  ae  rood  as  possible  If  you  can  do  anything 
for  me.  If  you  want  the  origiital  of  those  let- 
ters, let  me  know  and  I  will  send  them  to  you." 

Mr.  Coshow,  who  was  acting  as  attorney 
for  T.  B.  Sheridan  and  had  for  some  time 
been  the  attorney  of  record  for  the  bank  in 
certain  proceedings,  promptly  answered  and 
declined  to  represent  Mr.  McNamee  "because 
of  confllcttng  Interests,"  Referring  to  the 
letter  addressed  to  Mr.  Coshow,  the  plaintiff 
testified  thus : 

"I  endeavored  to  employ  Mr.  Coshow  as  my 
attorney.  He,  being  Mr.  Sheridan's  attorney 
replied  back  that  he  could  not  handle  the  ease. 
Then  I  employed  another  attorney." 

^niis  action  was  commenced  In  July,  1915. 
Mr.  Coshow  appeared  as  the  attorney  of  rec- 
ord for  the  defendant  In  this  action. 

The  plaintiff  was  called  as  a  witness  in  his 
own  behalf,  and  on  his  direct  examination 
he  testified  that  he  had  on  deposit  In  the 
bank  a  balance  of  $2,956.60,  which  he  bad 
never  withdrawn  "eltlier  directly  or  Indirect- 
ly." On  cross-examination  he  was  shown  thft 
letter  which  he  ha^^  written  to  Mr.  Ooshnw, 
and,  upon  being  asked  under  what  circum- 
stances he  had  written  it,  he  answered : 

"I  wrote  it  to  him,  asking  him  to  take  my 
case  up  and  see  If  he  could  not  get  my  money." 

The  defendant  then  offered  the  letter  In 
evidence.  The  plaintiff  objected  "upon  the 
ground  that  it  relates  to  a  matter  between 
an  attorney  and  client  and  is  confidential" ; 
but  the  court  received  the  letter  and  allowed 
the  plaintiff  an  exception.  On  redirect  ex- 
amination the  plaintiff  testified  that  he  nevei 
gave  Sheridan  authority  to  withdraw  the 
money  from  the  bank;  and,  again,  when 
called  In  rebuttal  as  a  witness  In  his  own 
behalf,  the  plaintiff  testified  generally  upon 
the  same  subject. 

The  motion  for  a  new  trial  assigned  three 
grounds  for  setting  aside  the  verdict. 

"Elrst.  That  the  evidence  introduced  by  the 
defendant  in  the  trial  of  said  cause  is  insuffi- 
cient to  support  the  verdict  or  justify  the  same. 

"Second.  That  said  verdict  ia  contrary  to 
the  evidence  and  against  the  law. 

"Third.  That  there  was  error  in  law  occur- 
ring at  the  trial  of  said  cause  and  excepted 
to  by  plaintiff  in  this:  First.  That  the  court 
erred  m  permitting  the  introduction  in  evi- 
dence, over  plaintiff  8  objection,  the  letter  writ- 
ten by  the  plaintiff,  G.  P,  McNamee,  to  Attor- 
ney O.  P.  Coshow,  which  said  letter  being  des- 
ignated as  defendant's  'Exhibit  C  for  the  rea- 
son that  said  letter  was  a  privilefted  communi- 
cation between  an  attorney  and  client  and  that 
the  same  was  wholly  inadmissible  In  the  trial 
of  said  cause;  that  by  reason  of  the  introduc- 
tion of  said  communication  and  letter  plain- 
tiff's cause  was  prejudiced  in  the  trial  ot  said 
cause  before  the  jury." 

[1]  Briefly  stated,  the  issue  made  by  the 
plea^ngs  is  whether  or  not  McNamee  had 
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authorized  Sheridan  to  withdraw  the  money. 
It  there  was  evidence  upon  both  sides  of  the 
Issne  It  was  the  duty  of  the  court  to  submit 
the  question  to  the  Jury  for  decision ;  and, 
after  the  Jury  decided  the  question,  the  court 
could  not  disturb  the  verdict,  even  though 
the  court  believed  it  to  be  against  the  weight 
of  evidence.  Sullivan  t.  Wakefield,  65  Or. 
628,  535,  133  Pac.  6#1.  The  record  presented 
to  na  does  not  contain  any  of  the  evidence 
received  at  the  trial,  except  the  testimony  of 
the  plaintiff  and  certain  exhibits;  and,  al- 
though the  bill  of  exceptions  is  not  accompa- 
nied by  all  the  evldoice,  nevertheless  It  does 
disclose  some  evidence  upon  which  the  jn- 
rars  could  have  rested  th^  concliision ;  and 
eonsequently  the  court  was  powerless  to  set 
aside  tlie  verdict  on  elthw  of  the  first  two 
grounds  specified  In  the  motion  for  a  new, 
triaL  Kabn  v.  Home  Tel.  &  TeL  Ca,  78  Or. 
808,  SIS,  152  Paa  240. 

[2]  Altboni^h  Mr.  McNamee  merely  at- 
tempted to  employ  Mr,  Coshow  as  an  attor- 
ney, it  may  be  assumed,  fbr  the  purposes  of 
the  instant  case,  that  the  latter  was  "an  at- 
torney" and  the  former  was  "his  client" 
within  the  meaning  of  section  733,  subd.  2, 
L.  O.  Xs.t  and  that  the  letter  addressed  to  the 
attorn^  was  a  privileged  communication  en- 
titled to  the  protection  fit  the  statute.  10 
Bncy.  of  Ev.  280  ;  40  Gyc.  2366.  However, 
section  784,  L.  O.  L.,  provides  that: 

"If  a  par^  to  the  actim,  suit,  or  proceeding 
offer  himself  as  a  witneu,  that  is  to  be  deem- 
ed a  consent  to  the  examination  also  of  a  wife, 
husband,  attomey,  cler^man,  physician,  or  sur- 
geon on  the  same  subject,  within  the  meaning 
of  subdivisions  1,  2,  S,  and  4  of  the  last  sec- 
tion." 

When  the  plalntiif  appeared  as  a  witness 
In  his  own  behalf  and  testified  that  the  bank 
had  $2,956.60  of  his  money  which  he  had 
never  withdrawn,  "either  directly  or  indi- 
rectly," he  must  be  deemed  to  have  consented 
to  the  examination  of  the  attorney  "on  the 
same  subject,"  because  it  Is  manifest  that 
the  written  communtcntlon  Is  "on  the  same 
subject"  concerning  which  the  plaintiff  testi- 
fied on  his  direct  examination.  The  very 
moment  the  communication  was  uttered  the 
law  covered  It  with  a  shield  for  the  purpose  of 
protecting  the  plaintiff,  but  when  he  removed 
the  shield  by  appearing  as  a  witness  for 
himself  the  communication  ceased  to  be  pro- 
tected, and  became  subject  to  Judicial  view, 
and  hence  It  could  be  disclosed  by  cross-ex- 
amining the  plaintiff  or  by  calling  the  attor- 
ney as  a  witness.  Fowler  v.  Phoenix  Ins. 
Co.,  35  Or.  559,  568,  57  Pac.  421;  Young's 
Estate,  50  Or.  348,  354,  116  Pac.  95,  1060, 
Ann.  Cas.  1913B,  1310;  Forrest  v.  Portland 
Ry.  L.  &  P.  Co.,  64  Or.  240,  244,  129  Pac. 
1048;  Gerllnger  v.  Frank,  74  Or.  517,  020, 
145  Pac.  1069. 

Our  statute  is  more  liberal  than  the  stat- 
utes of  most  of  the  states  which  have  legis- 
lated upon  the  subject  of  waiver.  Ohio  and 


Oklahoma,  however,  have  statutes  similar  to 
section  734,  L.  O.  L.,  and  the  courts  of  those 
two  states  have  given  the  same  construction 
to  their  respective  statutes  as  we  have  to 
ours.  5  Page  and  Adams  Annotated  Ohio 
General  Code,  |  11,494 ;  King  v.  Barrett.  11 
Ohio  St  261 ;  Duttenhofer  v.  State,  34  Ohio 
St.  91,  32  Am.  Rep.  362  ;  2  Rev.  Laws  of 
Oklahoma.  1910,  {  6050;  Tulsa  v.  Wicker,  42 
Okl.  530, 141  Pae.  963. 

It  was  error  to  set  aside  tbe  verdict  ot 
the  Jury  and  the  judgment  appealed  from  is 
therefore  reversed. 

McBRIDG,  C.  3.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 


STATE  T.  FORD  et  «L  * 
(Supreme  Conrt  of  Oregon.    May  14,  191&) 

1.  FoBaBBT  «=s>9— False  Rkcital  in  Deed. 

False  recital  in  deed  that  E.,  who  signed 
deed  with  defendant,  was  his  wife,  deed  pur- 
porting to  be  deed  of  said  parties,  and  being 
executed  by  E.  under  the  name  by  which  she 
was  known,  did  not  constitate  forgery  under 
li.  O.  li.  I  1996,  providing  that  if  any  person 
shall  with  intent  to  injure  or  defraud,  Calsdy 
make,  alter,  forge,  or  counterfeit  any  deed,  or 
shall  with  such  intent  knowingly  otter  or  pub- 
lish as  true  or  genuine  any  such  false,  altered, 
forged,  or  counterfeited  writing,  shall  be  pun- 
ished, etc. ;  there  being  no  intent  to  utter  deed 
as  that  of  others. 

2.  Names  «=»20  —  Coukon-Law  Right  to 

Change. 

L.  O.  L.  I  7093,  empowering  the  county 
court  to  hear  and  determine  applications  for 
change  of  names,  does  not  abrogate  the  com- 
mon-law right  of  a  person  to  change  his  name. 

S.  Evidence  ^80(2)— Pbesuuftion  ab  to 
Laws  or  Sisteb  State— Couuon  Law. 
In  the  absence  of  evidence,  it  mast  be  as* 
snmed  that  the  common-law  right  of  a  person 
to  change  her  name  obtains  in  a  sister  state. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

H.  N.  Ford  and  Elizabeth  G.  Frary  were 
charged  .with  fbrgery,  and  the  fonner  was 
convicted,  and  he  aroeals.  Reversed. 

The  defendant  was  convicted  of  the  crime 
of  forging  a  deed  in  favor  of  J.  D.  McEln- 
non,  May  12,  1914.  Tbe  conviction  is  based 
on  the  contention  of  the  state  that  he  caused 
the  deed  In  question  to  be  signed  by  Elizabeth 
G.  Frary,  who  signed  her  name  as  BUzabeth 
G.  Ford,  and  who  is  described  In  the  body 
of  the  deed  as  appellant's  wife.  The  state 
claims  that  she  was  not  his  wife,  and  that  he 
had  a  wife  living  at  the  date  of  the  deed. 
The  state  also  claims  that  the  deed  was  ex- 
ecuted with  intent  to  injure  and  defraud. 

It  appears  that  appellant  went  to  Alaska  in 
1898;  that  he  there  met  CaroUne  C.  S.  Vogt.  a 
young  woman  about  his  own  age.  While  liv- 
ing In  the  neighborhood  of  Eagle  City  th^ 
agreed  to  marry.  The  state's  evidence  is  to 
the  effect  that  there  was  no  clergyman  or  of- 
ficer authorized  to  c^ebrate  a  marriage  to  be 
found  In  that  part  of  the  country.   On  De- 
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cember  24,  1898,  they  appeared  before  J.  P. 
Hobbs,  a  notary  public  resldiug  at  Kagle 
City,  and  entered  Into  a  contract  of  marriage. 
A  certlflcate  to  this  effect  was  issued  by  the 
notary  under  bis  official  seal,  and  there  is  otI- 
dence  that  the  notary,  who  was  also  an  at- 
torney at  law,  advised  them  that  a  contract 
of  marriage  so  entered  into  was  Talid  and 
lawful.  The  parties  to  the  contract  lived  to- 
gether as  Djan  and  wife  for  ten  years  there- 
after, Tlslting  appellant's  relatives  In  Michi- 
gan and  North  Dakota,  and  residing  In  sever- 
al different  places.  They  were  everywhere 
treated  as  man  and  wife,  appellant  repeated- 
ly acknowledging  the  relation.  Four  chil- 
dren were  born  to  them,  one  of  whcou,  a 
dau^ter  12  yean  of  age,  testified  at  the 
trial. 

In  1908  appellant  ceased  to  live  with  Caro- 
line C.  S.  Ford,  but  be  continued  to  con- 
tribute to  ber  support  nntll  1914.  In  1907 
appellant  bc^an  living  with  Elizabeth  O. 
Frary.  He  entered  into  a  written  contract  of 
mariiage  with  her,  but  there  waa  no  ceremo- 
ny performed  until  after  the  execution  of  the 
deed  on  which  this  prosecution  is  based.  Ap- 
pellant from  and  after  1908  lived  t^nly  with 
Elizabeth  Qt.  Frary,  Introduced  her  to  a  num- 
ber of  persons  as  his  wife,  and  she  went  un- 
der the  name  of  Bllzabeth  G.  Ford. 

In  1914  appelant  associated  himself  with 
J.  D.  McKlmum  and  F.  C  Sharkey  for  the 
purchase  of  live  stock  for  the  Alaska  market 
McKlnnon  advanced  $15,000  to  finance  the  en- 
terprise, and  t3X6  parties  agreed  to  share  prof- 
its and  losses  equally.  For  the  purpose  of  in- 
demnifying McKlnnon  for  any  loss  chargea- 
ble to  ftiv>ellaiit  the  deed  in  question  was  ex- 
ecuted. It  purported  to  be  a  warranty  deed, 
but  was  in  effect  a  mortgage. 

John  C.  McCue  and  Wm.  A.  Williams,  both 
of  Portland,  for  appellant.  Charles  C.  Hind- 
man,  Deputy  Dlst  Atty.,  of  Portland  (Walter 
H.  Evans,  Dlst.  Atty.,  and  John  A.  Collier, 
Deputy  Dlst  Atty..  both  of  Portland,  on  the 
brief),  for  the  State. 

MeCAMANT.  J,  (after  stating  the  facts  as 
above).  [1]  Counsel  for  the  respective  par- 
ties have  lavished  a  wealth  of  learning  and 
research  on  the  question  of  the  validity  of 
the  contract  marriage  celebrated  December 
24, 1898,  at  Eagle  City,  Alaska.  We  shall  as- 
sume without  deciding  that  this  marriage 
was  valid.  Can  it  be  said  on  this  assumption 
that  appellant  forged  the  deed  set  out  In  the 
indictment?  Section  1996,  Ia  O.  L.,  In  so  far 
as  it  is  material  here,  Is  as  follows: 

**If  any  person  shall,  with  intent  to  injure  or 
defraod  any  one,  falsely  make,  alter,  forge, 
or  counterfeit  any  •  •  •  contract.  •  ♦  • 
deed,  *  *  *  or  shall,  with  such  latent, 
knowingly  utter  or  publish  as  true  or  genuine 
any  such  false,  altered,  forged,  or  counterfeit- 
ed *  *  ♦  writing  •  *  •  guch  person,  up- 
on conviction  thereof,  shall  be  punished.  *  *  *  " 

This  statute  has  been  construed  by  the 
court  In  State  t.  Wheeler,  20  Or.  1^  19S,  25 


Pac.  394, 10  U  R  A.  779,  28  Am.  St  Bep.  lia 
It  is  there  held  that: 

"The  essential  elements  of  the  crime  are: 
(1)  A  false  making  of  some  instrument  in 
writing;  (2)  a  fraudulent  intent;  (3)  an  In- 
atrament  apparently  capable  of  effecting  a 
fraud." 

Assuming  that  Caroline  O.  8.  Ford  was  ap- 
pellant's wife  May  12,  1914,  when  the  deed 
was  executed,  the  deed  contained  a  false  re- 
cital in  that  It  described  Elisabeth  O.  Ford  as 
the  wife  of  H.  N.  Ford.  The  deed  did  not 
purport  to  be  the  deed  of  Caroline  C.  S.  Ford, 
or  of  any  one  else  than  H.  N.  Ford  and  Eliza- 
beth G.  Ford,  who  signed  it  In  hto  scholarly 
opinion  in  State  r.  Wheeler,  supra,  Mr.  Jus- 
tice Bean  says: 

"The  term  'falsely,*  as  applied  to  making  a 

EromisBory  note  in  order  to  constitute  forgery, 
aa  reference  not  to  the  contract  or  tenor  oi 
the  instrument,  or  the  fact  stated  in  the  writ- 
ing, because  a  note  or  writing  containing  a  true 
statement  may  be  forged  or  counterfeited  as 
well  as  any  other;  but  it  Implies  that  the  writ- 
ing is  false,  not  genuine,  fictitious,  not  a  true 
writing,  without  regard  to  the  truth  or  false- 
hood of  the  statement  it  contains.  The  note 
must  in  itself  be  false,  not  genuine,  a  counter- 
feit, and  not  the  true  instrument  which  it  pur- 
ports to  he." 

We  think  Uist  there  can  be  no  doubt  of  the 
correctness  tft  the  prindples  so  announced. 
The  genuineness  of  an  instrument  is  not  de- 
pendent on  the  truthfulness  of  its  recitals.  A 
deed  may  falsely  recite  the  area  of  the  land 
conveyed,  but  if  it  Is  executed  by  the  true 
parties  it  is  still  a  genuine  as  dlstlngolshed 
from  a  folse,  forged,  or  counterfeited  Instru- 
ment. A  deied  containing  snch  folse  redtat 
may  form  the  basis  for  some  other  criminal 
charge,  but  If  it  Is  executed  1^  the  parties 
purpOTting  to  convey  or  Incomber  it  is  not  a 
forgery.  It  Is  said  by  the  Iowa  court  In 
Loser  T.  Plalnfitid  Bank,  1^  Iowa,  672,  128 
N.  W.  UOl,  81  Ia  B4  A.  (N.  S.)  1112,  1114, 
1115: 

"There  is  no  such  thing  as  a  'legal  name'  of 
an  individual  in  the  sense  that  he  may  not  law- 
fully adopt  or  acquire  another,  and  lawfully  do 
business  under  the  substituted  appellation.  In 
the  absence  of  any  restrictive  statute,  it  Is  the 
common-law  right  of  a  person  to  change  his 
name,  or  he  may  by  general  usage  or  habit  ac- 
quire a  name  aotwitbstanding  it  differs  from  the 
one  given  him  In  Infancy.  *  •  •  A  man's 
name  for  all  practical  and  legal  purposes  Is  the 
name  \tr  which  he  is  known  ana  called  in  the 
commuAty  where  he  lives  and  is  best  known." 

This  iffindple  is  also  tau^t  by  Smith  v. 
United  States  Casualty  Co.,  197  N.  T.  420,  90 
N.  E.  947,  26  L.  B.  A.  (N.  S.)  1167,  18  Ann. 
Cas.  701;  Lafiln  Powder  Co.  T.  Steytler,  148 
Pa.  434,  23  Atl.  215,  14  L.  R.  A.  690,  696; 
Roberts  v.  Mosier,  35  Okl.  691,  132  Paa  678, 
Ann.  Cas.  1914D,  423 ;  19  B.  C.  L.  1332,  1333. 

[2,  3]  It  is  not  believed  that  section  7093, 
L.  O.  L.,  abrogates  the  common-law  principle' 
announced  by  the  foregoing  authorities.  This 
section  of  the  Code  empowers  the  county 
court  to  hear  and  determine  applications  for 
the  change  of  names.  In  1852  Pennsylvania 
enacted  a  similar  statute,  found  In  the  Ses- 
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Bion  Laws  for  Out  year  at  page  301.  It  was 
beld  by  the  SnpT«ne  Court  of  PennBylvania 
that  the  act  "vas  In  afflrmance  and  aid  of  the 
common  law,  to  make  a  deflnlte  p(^t  of  time 
at  which  a  change  shall  take  effect,"  and 
that  notwithstanding  the  statute  a  party  can 
acquire  by  custom  the  right  to  use  a  certain 
name:  Laflin  Powder  Ca  t.  Steytler,  146  Pa. 
4S4,  23  Atl.  216.  14  L.  B.  A.  690,  69S.  In  any 
erent  we  most  assume  In  the  absence  of  evi- 
dence on  the  subject  that  the  common-law 
mie  obtains  In  Illinois  and  the  other  states  to 
which  appellant  and  Elisabeth  G.  Frary  bad 
resided  from  lOOfi  to  1914.  During  all  of 
that  time  the  latter  bad  been  known  as  Eliza- 
beth G.  Ford.  The  deed  in  question  therefore 
was  executed  by  her  under  the  name  by 
which  she  was  kuown.  In  State  v.  Wheeler, 
supra,  Mr.  Justice  Bean  says: 

"When  a  party  sigDs  a  name  cot  his  own,  but 
ooe  which  he  has  adopted,  using  it  without  the 
intent  to  deceive  as  to  the  ideotitr  of  the  per- 
son signiBg  it,  it  is  not  a  forgei?.'* 

The  state  tAtes  Commtmwealth  t.  Foster, 
114  Mass.  811,  320, 19  Am.  Bep.  353;  SUte  v. 
FarreU,  82  Iowa,  654,  668.  48  N.  W.  940,  and 
Barfleld  t.  State,  28  Oa.  127. 181,  74  Am.  Dec. 
49.  In  all  these  cases  the  parties  signing  the 
instrnm^ts  used  tSxtUr  true  names,  but  the 
instruments  were  signed  with  intent  to  be 
used  as  the  contracts  ot  other  parties  whose 
names  were  ideutlcaL  In  each  of  these  cases 
there  was  a  falae  making.  The  Instrument 
was  signed  by  (me  party  with  intent  that  it  be 
uttered  as  that  of  another.  We  find  no  evi- 
dence of  such  intent  In  the  instant  casfc  At 
the  date  of  the  deed  appellant  was  insisting 
that  Elisabeth  G.  Ford  or  Elizabeth  G.  Frary 
was  his  wife,  and  that  he  had  never  married 
Caroline  C.  S.  Ford.  There  Is  no  evidence  of 
Intention  to  utter  the  Instrument  as  the  deed 
of  Caroline  C.  S.  Ford.  The  deed  purported 
to  be  what  It  was  In  fact  the  deed  of  H.  N. 
Ford  and  Elizabeth  O.  Ford. 

The  case  of  State  v.  Wheeler,  20  Or.  192,  25 
Pac.  394, 10  L.  R.  A.  T79,  23  Am.  St.  Rep.  119, 
does  not  stand  alone  In  holding  that  a  false 
recital  of  fact  does  not  constitute  forgery. 
The  false  recital  that  Elizabeth  G.  Ford  was 
the  wife  of  H.  N.  Ford  did  not,  under  the  au- 
thoritles,  constitute  a  false  making  of  the  In- 
strument. In  United  States  T.  Wentworth  (O. 
C.)  11  Fed.  52,  55,  it  Is  said: 

"To  falsely  make  an  aflSdavit  is  one  thing; 
to  make  a  false  affidavit  is  another.  A  person 
may  falsely  make  on  affidavit,  every  sentence  of 
which  may  be  true  in  fact  Or  he  may  actually 
make  an  affidavit,  every  sentence  of  nliich  shall 
be  false.  It  is  the  'false  making'  which  the 
statute  makes  an  offense,  and  this  is  forgery  as 
described  in  all  the  elementary  books." 

In  fitate  v.  Toung,  46  M.  H.  266,  88  Am. 
Dec.  212,  216,  the  court  says: 

"A  man  may  make  a  statement  in  writing  of 
a  certain  transaction,  and  may  represent  and 
assert  ever  so  strongly  thnt  ols  statement  is 
true,  but  if  it  sliould  prove  that  by  mistake  he 
is  in  an  error,  nnd  that  his  statement  la  en- 


tirely wrong,  that  could  not  be  forgery;  and 
suppose  we  go  further,  and  admit  that  the 
statement  was  designedly  false,  when  made, 
and  so  made  for  the  purpose  of  defrauding 
some  one,  it  does  not  alter  the  case,  it  is  not 
forgery.  The  paper  is  just  what  it  purports  to 
be,  it  is  the  statement  of  the  man  that  made 
I  it,  it  Is  a  true  writing  or  paper,  thongh  ths 
statement  it  contains  may  be  false." 

To  the  same  effect  are  United  States  v. 
Moore  (D.  C.)  60  Fed.  738,  739;  United  States 
V.  Glasener  (D.  C.)  81  Fed.  666,  567,  5G&: 
United  States  v.  Cameron,  3  Dak.  132,  13  N. 
W.  561;  Territory  v.  Gutierrez,  13  N.  M. 
312,  84  Pac.  525,  5  L.  R.  A  (N.  S.)  375;  12  R. 
C.  L.  144. 

"Where  one  executes  and  IsBues  an  instru- 
ment purporting  on  its  face  to  be  executed  by 
him  as  the  agent  of  a  principal  therein  named, 
be  is  not  guilty  of  forgery,  even  tboufrh  he  has 
in  fact  no  authority  from  such  principal  to 
execute  the  same."  Monn  v.  People,  15  Han, 
(N.  T.3  156,  169;  People  v.  Bendit.  Ill  CoL 
274,  ^  Pac.  901,  31  U  R.  A.  831.  62  Am.  St. 
Rep.  186;  State  v.  Taylor,  46  La.  Ann.  1332, 
16  South.  190,  25  U  R.  A.  591,  49  Am.  St. 
Rep.  851;  State  v.  WiUson,  28  Minn.  52,  9  N. 
W.  28;  In  re  Tully  (O.  C.)  20  Fed.  812. 

We  can  make  no  distinction  between  a  fal.oe 
recital  of  agency  and  a  false  recital  of  the 
marriage  relation. 

The  prosecution  failed  to  prove  a  false 
making,  and  the  circuit  court  erred  In  deny- 
ing appellant's  motion  for  a  directed  verdict. 
The  Judgment  Is  therefore  reversed. 

HcBRIDB,  O.  J.,  and  HOORB  and  BBAN, 
JX,  concur. 


CROWN  CO.  V.  COHN  et  aL 
(Supreme  Court  of  Oregon.   May  21,  1918.) 

1.  Trusts  €=5>191(2)  —  Implied  Powebs  or 
Trustee — Sau  or  Realti  . 

T'nder  trust  deed  by  mother  to  sons  and 
daughters,  giving  them  express  power  to  sell 
realty  for  support  of  mother  during  her  life- 
time, then  at  her  death  realty  to  be  held  In  trust 
for  said  children,  with  provision  for  repayment 
at  that  time  of  advances  made  for  the  mother's 
support,  heJd.  children  trustees  had  Implied  pow- 
er, after  deadi  of  mother,  te  sell  realty  to  reiiay 
advances  made  for  that  purpose  and  also  made 
for  taxes  and  assessments. 

2.  Trusts  «=»205— Implied  Power  to  Leasb. 

When  a  trustee  who  has  poftsession  of  lands 
tielonging  to  the  trust  estate  Is  charged  with 
the  poymoit  of  debts,  but  has  do  power  of 
sale,  he  has  implied  authority  to  lease  opon 
such  terms  and  conditions  as  usually  prevail  in 
the  rity  or  country  in  which  the  laad  is  sit- 
uated. 

3.  Trusts  ^191(3)— Saue  or  Tbvst  Estatb 
—In  Soudum. 

Where  trust  estate  comprises  a  single  par- 
ed, though  consistlDR  of  more  than  one  lot,  and 
the  brat  Interests  ot  the  estate  will  be  sub- 
served by  a  sale  in  solidum,  such  disposition 
will  he  upheld  if  fairly  conducted. 

4.  Trusts  «=»112--Deedb— Constructios. 

Trustor's  iotention   should  be  determined 
from  the  entire  language  of  the  conveyance. 
6.  Trustb   «s»112  —  Dkbds  —  Comstblctiom. 

If  the  wiffds  of  a  trust  deed  are  plain  and 
unambiguous,  there  is  no  necessity  m  judicial 
interpretation. 


^9For  other  eases  see  sanM  topic  and  XBY-NUHBBIR  In  all  Key-Nombered  IHgests  and  Indczea 
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6.  Eyidekce  ®s»4S2  —  Pabol  Evii«nob— La- 
test Ambiox'itt. 

Clause  of  trust  deed,  requirin(f  trustees  to 
pay  over  to  trustor's  aoDS  and  daughters  the 
rents,  isBues,  profits,  and  income  tvam  the 
property,  or  the  proceeds  thereof,  during  the 
term  of  their  and  each  of  their  natural  lives 
when  construed  with  the  (Hauee,  demandinfc 
that  in  case  of  the  death  of  either  trustee  the 
survivors  should  pay  to  the  issue,  if  any,  of 
the  deceased  trustee  such  portion  oi  the  income 
of  the  estate  which  the  parent  of  aach  issue, 
if  living,  would  be  entitled  to  receive,  where  the 
income  was  insufficient  to  pay  the  taxes,  disclos- 
ed a  latent  ambiguity  as  to  means  to  be  adopted 
to  accomplish  the  purpose  intended,  and  testi- 
mony of  those  preparing  trust  deed,  showing  that 
the  first  clause  of  the  will,  authorizing  trustees 
to  8^,  mortgage,  or  lease,  was  intended  by 
trustor  to  be  incorporated  iu  and  read  in  con- 
nection with  all  other  clauses  when  necen- 
sary  to  the  proper  execution  of  the  power  con- 
ferred, was  admissible. 

7.  Trusts  <t=»191<S)— Optiok  to  Pdbohabe— 
PowEBS  or  Tbubtebs. 

Under  trust  deed,  empowering  trustees  to 
take  jKtssession  of,  manage,  control,  lease,  mort- 
gage, id],  and  convey  the  land  constituting  the 
trust  eatate  apd  invest  the  proceeds  "as  to 
my  said  trustees  shall  be  deemed  advisable." 
the  trustees  had  power,  in  consideration  of  les< 
see's  covenant  to  place  buildings  on .  the  land 
which  would  enhance  the  value  of  trust  estate 
to  give  option  to  purchase. 

8.  Trcsts  €=»20f>— Lease  Betohd  Exfici- 

ANCT  OF  ThUBTEE— VaUOITT. 

Although  trust  was  limited  to  life  of  sur- 
vivor of  trustees  and  the  youngest  trustee  had 
an  expectancy  oi  2&13  years,  a  lease  for  30 
years  would  not  be  void,  where  surviving  trus- 
tee was  authorized  to  execute  all  powers  con- 
ferred by  trust  deed. 

9.  Judgment  ®=>707— Pabties  Concluded. 

One  not  a  party  to  a  soit  for  constmctiOD 
of  a  trust  deed  at  the  instance  of  the  trustees 
is  not  conclude  by  decree  therein. 

10.  Tbustb  <S=>  135— Title  of  TsusrafiB. 
Deed,   granting  to  trustees  poesemion  of 

the  premises  and  imposing  upon  them  the  per- 
formance of  active  duties  relating  to  the  con- 
trol and  management  of  the  estate,  contemplat- 
ed that  legal  title  should  vest  in  trnsteos  un- 
til the  conting«icy  terminating  the  trust  Br> 
rived,  in  view  of  L.  O.  L.  g  7103,  providing 
t.at  it  is  not  necessary  to  use  the  term  "heirs" 
or  other  words  of  inheritance  to  convey  an  es- 
tate in  fee  simple. 

11.  Teusts  «=»191  (3)— Poweb  to  Sell— Ac- 
tios OF  Coubt. 

'  Where  a  trust  deed  expressly  or  impliedly 
authorizes  trustee  to  sell  realty  belonging  to 
trust  estate,  no  action  of  the  court  is  necessary 
to  effect  a  proper  execution  of  the  power  thus 
conferred. 

12.  Tbubts  «ss»202  —  Sals  bt  Tbubtbbb  — 
Right  of  Pubchaseb. 

Where  deed  imposes  upon  trustees  duty  of 
selling  the  land  in  order  to  convert  the  same 
Into  money  and  reinvesting  the  proceeds  for 
the  benefit  of  the  trust  estate,  the  purchaser  of 
the  land  Is  under  no  obligation  to  see  to  the 
application  of  the  purchase  money. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Harry  H.  Belt,  Judge. 

Action  by  the  Crown  Company  against 
Erania  Cobn  and  others,  individually  and  as 
trustees  of  Clara  Friendly,  deceased.  From 
decree  rendered,  plaintiff  appeals.  Affirmed. 

Tbls  Kiit  was  commenced  December  8, 
1915,  by  the  Crown  Company,  a  corporation. 


formerly  the  Gnnm  Trust  Company,  against 
Emma  Cohn,  Cella  Friendly.  Laura  Bosen- 
thal,  Julius  C  Friendly,  and  Seymour  C. 
Friendly,  Individually  and  as  trustees  of  Cla- 
ra Friendly,  deceased,  to  rescind  their  lease 
of  real  property,  wMcb  demise  contained  an 
option  to  purchase  the  land,  and  to  Impress 
thereon  a  lien  for  the  improvement  thereof, 
on  the  ground  that  the  defendants  were  pow- 
erless to  grant  such  authority.  The  cause, 
being  at  issue,  was  tried,  and  from  fiie  evi- 
dence received  the  court  made  findings  of 
fact,  and,  based  thereon,  decreed,  October  5, 
1916,  that  by  their  mother's  deed  the  defend- 
ants as  trustees  thm  took  and  at  all  times 
tliereafter  held  unrestricted  power  to  lease, 
sell,  and  convey  the  land;  that  their  deed 
therefor,  which  was  tendered  to  the  plain- 
tiff, would,  if  It  had  been  accepted,  have  con- 
veyed an  unincumbered  title  In  fee  simple; 
that  If  within  60  days  therefrom  the  plain- 
tiff paid  $200,000,  the  stipulated  considera- 
tion, and  $750,  the  monthly  rent  of  the  prem- 
ises from  October  1,  1D15.  with  Interest  on 
the  latter  sums  at  the  rate  of  8  per  cent  per 
annum  as  agreed  upon,  the  defendants  should 
execute  to  It  a  deed  containing  the  cove- 
nants specified  in  the  demise,  and  that  the 
plaintiff  need  not  look  to  the  application  of 
the  purchase  money;  that  If  such  payments 
were  not  made  within  the  time  limited,  then 
and  in  that  event  the  defendants  were  to 
recover  possession  of  the  real  pn«)erty  and 
the  deferred  Installments  of  rent  and  inter- 
est thereon  at  the  rate  Indicated,  and  there- 
upon the  plaintiff  should  be  strictly  barred 
and  foreclosed  of  all  tight,  title,  claim.  In- 
terest, and  estate  In  and  to  the  land  and 
the  lease  thereof;  and  that  the  defendants 
should  have  leave  to  apply,  from  time  to 
time,  at  the  foot  of  the  decree,  for  such  oth- 
er and  further  orders  as  were  or  might  be 
necessary  in  the  premises.  From  this  decree 
the  plaintiff  appeals. 

Jay  Bowerman,  of  Portland  (Fulton  ft 
Bowerman,  of  Portland,  on  the  brief),  for  ap- 
pellant. Earl  C.  Brooangh  and  Jerry  B. 
Bronaugfa,  both  of  Portland  (Bronaugh  & 
Bronaugb,  of  Portland,  on  the  brief),  for  re- 
spondents. 

MOOBE,  J.  (after  stating  the  fticts  as 
above).  The  evidence  shows  that  on  the  day 
first  hereinafter  stated,  the  grantor  was  the 
owner  in  fee  of  the  real  property  described 
in  a  deed,  which,  omitting  her  signature  and 
seal,  the  names  of  the  witnesses  to  the  con- 
veyance, and  the  usual  acknowledgment 
thereof,  reads : 

"This  indenture  made  and  entered  into  this 
lOth  day  of  February,  1909,  by  and  between 
Clara  Friendly  (widow)  of  Portland,  Multnomah 
county,  Oregon,  party  of  the  first  part,  and  Em- 
ma Cohn,  Laura  Rosenthal.  Celia  Friendly, 
Julius  C.  Friendly,  and  Seymour  O.  Friendly, 
children  of  the  said  Clara  Friendly,  parties  of 
the  second  part,  as  trnstees,  wltnesseth:  That 
the  said  party  of  the  first  part  for  and  m  etmsid- 
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eration  of  the  atun  of  ten  dollars  to  her  In  hand 
paid,  the  receipt  whereof  is  hereby  acknowledg- 
ed, does  hereby  bargain,  sell,  aseign,  transfer 
and  convey  unto  the  said  Emma  Oobu.  Laurn 
Bosenthal,  Celia  E^iendly,  Jnlius  C.  Friendly 
and  Seymour  O.  Friendly,  as  trustees,  the  par- 
ties of  the  second  part  herein,  all  the  following 
bounded  and  described  real  property,  to  wit: 
Lots  one  (1)  and  eight  <8)  in  block  two  hundred 
and  fifty-four  (254)  in  the  city  of  Portland, 
Multnomah  county,  state  of  Oregon,  together 
with  all  and  singular  the  tenements,  heredita- 
ments  and  appurtenances  thereunto  belonging. 
To  have  and  to  hold  the  same  unto  the  said  par- 
ties of  tbe  second  part  in  trust  for  the  following 
uses,  to  wit: 

"E4rst.  To  take  jKMsession  of  said  property, 
manage  and  control  the  same,  lease,  mortgage, 
sell  or  convey  the  same,  and  to  reinvest  the 
proceeds  thereof  in  such  other  property  or  secu- 
rities as  to  my  said  trustees  shall  be  deemed  ad- 
visable, and  to  pay  over  to  me  snch  sum  or 
amounts  of  money  as  may  be  necessary  for  my 
support  and  maintenance  during  the  term  of  my 
natural  life,  and  for  the  payment  of  all  my  just ' 
debts,  and  to  borrow  money  for  my  support. . 
should  the  same  be  necessary,  and  to  hold  and 
pledge  said  property  as  security,  for  the  same. 

"Second.  Upon  my  demise,  after  deducting 
from  said  trnst  estate  any  sum  or  sums  of  mon- 
ey which  may  have  been  borrowed  or  advanced 
therecm  by  my  said  trusteca  or  any  of  them  with 
six  per  cent  interest  thereon,  my  said  trustees 
shall  hold  all  the  rest  and  residue  of  said  prop- 
erty or  the  proceeds  thereof  in  trust  for  the  use 
and  benefit  of  my  said  five  children,  Emma 
Cohn,  Laura  Rosenthal,  Oelia  Friendly,  Juliua 
C.  Friendly  and  Seymour  C.  Friendly,  share  and 
share  alike,  during  the  term  of  their  and  each 
of  their  natural  lives,  and  shall  pay  over  to  my 
said  children,  in  manner  aforesaid  the  rents,  is- 
sues, profits  and  income  from  said  property,  or 
the  proceeds  thereof  during  the  term  of  their 
and  each  of  their  natural  lives. 

"Third.  Upon  the  death  of  any  of  my  said 
children,  without  leaving  issue  then  living  tbe 
share  or  interest  beltmging  to  said  deceased 
child,  under  this  trust,  shall  immediately  vest  in 
and  be  enjoyed  by  all  my  remaining  diildren, 
then  living,  share  and  share  alike. 

"Fourth.  Should  any  of  my  said  five  children 
above  named,  die  leaving  issue,  then  mv  said 
trostees  shall  pay  over  to  said  issue  such  part 
or  portion  of  the  income  of  my  said  estate  here- 
by conveyed  in  trust,  which  the  parent  of  such 
issue  if  living,  would  be  entitled  to  receive  under 
this  trust,  during  the  life  or  lives  of  such  issue, 
or  until  the  termination  of  the  trust  eotate  as 
hereinafter  limited. 

"Fifth.  Upon  tbe  death  of  the  last  surviving 
cbUd  of  my  said  five  children  above  mentioned, 
tbe  trust  estate  hereby  created  shall  terminate, 
and  all  property,  rights,  interests  and  effects  of 
said  estate  shall  immediately  vest  in  the  issue 
of  any  and  all  of  my  said  five  children,  if  any, 
then  Uviug.  and  to  their  heirs  and  aasigns  forev- 
er, in  fee  simple  absolute,  to  be  held  and  enjoyed 
by  them  per  stirpes  and  not  per  capita. 

"Sixth.  Should  there  be  no  living  issue  of  my 
said  five  chUdren,  or  of  any  of  them,  upon  the 
death  of  the  last  surviving  child  of  my  said  five 
children,  then  the  estate,  rights,  interests  and 
effects  of  the  said  trust  estate  hereby  created 
and  the  whole  thereof,  shall  immediately  vest  in 
tbe  heirs  at  law  of  such  last  surviving  child  of 
my  said  five  children,  in  fee  simple  absolute, 
and  this  trust  estate  shall  terminate. 

"Seventh.  The  trustees  her^y  appointed  un- 
der thla  indenture  or  a  majority  of  them  shall 
have  power  to  do  and  perform  any  and  all  acts 
and  things  necessary  and  proper  in  the  manage- 
ment and  performance  of  their  said  trust,  and 
upon  the  death  of  any  of  said  trustees,  all  the 
powers  hereby  created,  shall  immediately  vest  in 
tha  snrviTing  tmateei,  and  said  trust  aball  be 
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carried  on  and  be  executed  by  the  said  surviving 
trustees,  or  a  majority  of  them,  in  tbe  same 
manner  and  to  the  same  extent  as  is  herein  pro- 
vided for  all  of  said  trustees  above  named,  until 
the  death  of  the  last  aurviving  trustee,  -whea  the 
trust  estate  hereby  created  shall  terminate  as 
above  provided. 

"Ib  witness  whereof  I  have  hereunto  set  mj 
hand  and  seal  the  day  and  year  above  written." 

ACrs.  Friendly  died  Jannary  22, 1010,  leav- 
ing survivliig  bbr  sons  and  daa^hters,  tbe  de- 
fendants beretn.  No  other  diqrasltfon  ot  the 
real  pnv«ty  so  described  hsTlng  been  made, 
Emma  Oohn  on  Hay  28,  1911,  commenced  a 
suit  In  the  drcnit  oonrt  of  the  state  of  Ore- 
gon for  Mnltnomab  county  against  her 
brothers  and  sisters  to  obtain  a  conatmotion 
of  such  deed,  setting  forth  In  the  complaint 
a  copy  thereof  and  alleging  fliat  her  mother 
Intended  to  Invest  the  grantees  therein  nam- 
ed with  fall  power  to  leaa^  mortgage,  sell, 
and  convey  the  premlsn,  as  well  after  the 
grantor's  death  as  prior  thereto,  and  to  In- 
vest and  reinvest  the  proceeds  arising  there- 
fnmt  in  olJier  property  or  securities;  that 
tbe  real  property  has  a  frontage  of  50  feet 
at  each  end  thereto  on  Tmth  and  Eleventh 
streets,  reepectlT^,  and  200  feet  thoeot 
borders  on  Stark  street;  lliat  tbe  buildings 
on  those  lots  were  old  and  ot  little  value, 
for  which  reason  tbey  produced  but  nnatl 
income;  that  die  lots  are  of  great  Talne 
and  the  taxes  annually  levied  thmon  exceed 
the  in«Hne  derived  from  the  premises ;  that 
the  trustees  have  no  funds  with  whldi  to  im- 
prove tbe  premises,  and  if  the  real  property 
remained  in  its  then  condition,  the  taxes 
levied  and  the  municipal  assessments  impos- 
ed thereon  would  soon  consume  the  entire 
trust  estate,  which  property  was  in  danger 
of  being  lost ;  that  tbe  lots  could  readily  be 
sold  for  a  large  jM-lce  and  the  proceeds  de- 
rived therefrom  be  Invested  In  other  property 
or  securities  to  tbe  great  advantage  of  tbe 
several  beneficiaries;  that  as  a  trustee  and 
beneficiary,  the  plaintiff  has  endeavored  to 
cause  a  part  of  the  land  to  be  sold,  but  had 
been  unable  to  procure  a  purchaser,  because 
of  the  asserted  uncertainty  of  tbe  terms  of 
tbe  trust: 

"That  neither  of  the  children  of  said  Clara 
Friendly  has  any  living  issue  and  there  is  no 
person  or  persons  beneficially  interested  in  said 
estate,  except  the  plaintiff  and  the  defendants 
herein." 

The  prayer  of  tbe  bill  was  for  a  construc- 
tion of  the  grantor's  Intent  as  evidenced  by 
the  trust  deed;  that  It  might  be  decreed 
that  the  trustees  were  vested  with  full  and 
complete  power  to  sell  the  lots  end  every 
part  thereof,  but  if  any  doubt  on  that  sub- 
ject existed,  the  court,  by  virtue  of  Its  ple- 
nary authority  to  admlulster  trust  estates 
so  OS  to  prevent  waste  and  destruction  there- 
of, would  empower  the  trustees  to  sell  and 
convey  the  real  property,  or  such  part  there- 
of as  might  be  deemed  advisable'  In  order  to 
conserve  the  estate  for  the  advantage  of  tbe 
benefldarles,  according  to  the  intent  and 
purpose  of  the  trustor,  and  for  sudi  other 
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relief  as  to  tlie  court  might  Beein  equltablfc 
Laura  Roeentbal,  a  d^endant  herein,  sepa- 
ratdy  answering  the  complaint  in  that  suit, 
admitted  many  of  the  averments  thereof, 
bat  aa  to  other  stat^ents  of  fact  contained 
therein  she  alleged  that  she  did  not  have 
sufllcient  Information  or  knowledge  to  form 
a  belief  as  to  the  truth  of  ench  matters,  and 
for  that  reason  she  denied  them.  The  de- 
fendants  herein  Julius  C,  Seymour  C-,  and 
Cella  Friendly,  jointly  answering  In  that 
suit,  admitted  all  the  averments  of  the  com- 
plaint, and  also  joined  in  the  prayer  therein 
contained.  Based  on  the '  pleadings  In  that 
suit,  the  cause  was  tried,  and  from  the  evi- 
dence received  the  <»urt  made  flodlngs  of 
ftict  and  of  law,  and  cm  June  21,  1911,  ren- 
dered a  decree  to  the  effect  that  the  trustees 
were  anthorized  by  their  mother's  deed  to 
lease,  mortgage,  sell,  -  and  convey  the  lots, 
and  to  grant  to  the  purchaser  thereof  a  full, 
c(»nplete,  and  absolute  title  in  fee  simple, 
and  tliat  they  also  were  empowered  to  rein- 
vest the  proceeds  arising  from  a  sale  of  the 
inremlaes  in  other  property  or  securltleB. 

Julius  C.  Frlttdly,  a  bachelor,  Emma 
Cobn,  a  widow,  Cella  Friendly,  a  spinster, 
lAnra  Bosenthal  and  Jacob  Bosenfbal,  ber 
husband,  and  Seymour  O.  Friendly  and  Maud 
Friendly,  his  wife,  and  also  the  ^endante 
as  trustees  of  Clara  Friendly,  deceased,  ax 
January  %  1912,  leased  these  lots  for  a  term 
of  80  years  to  the  plaintiff,  as  the  Crown 
Trust  Company,  whldi  stipulated  to  pay  the 
rent  reserved,  to  liquidate  Oie  taxes  there- 
after annually  to  be  levied,  and  the  assess- 
ments which  might  be  imposed  ujKm  the 
premises,  and  within  5  years  to  erect  at  its 
own  expense  npon  the  real  property  a  build- 
ing of  the  value  of  not  less  than  $^,000,  and 
to  ke^  the  structure  insured  to  Oie  extent 
of  three-fourths  of  Its  worth.  The  lease  al- 
so granted  to  the  plaintiff,  at  any  time  with- 
in the  first  6  years  of  the  demise,  the  sole 
and  exclu^ve  right  to  purcham  the  real 
property  for  $200,000,  and  at  each  subse- 
quent year  an  additional  sum  of  ¥10,000 
more  than  the  preceding  year,  until  the  tenth 
year,  when  $250,000  was  the  consideration  to 
be  paid  and  the  limit  of  the  option,  upon 
the  exercise  of  which,  within  the  times  speci- 
fied, the  defendants,  as  trustees,  and  Julius 
0.  Friendly,  individually,  stipulated  to  exe- 
cute to  the  plaintiff  a  deed  of  the  lots,  con- 
taining a  covenant  to  warrant  and  defend 
the  title  to  the  premises  against  the  lawful 
claims  and  demands  of  all  persons  whomso- 
ever, claiming  the  same  or  any  part  thereof 
under  or  by  virtue  of  any  provision  of  the 
deed  of  Clara  Friendly  to  them. 

The  trustees  on  April  30,  1912,  Jointly  ap- 
peared under  the  title  of  the  original  suit, 
80  Instituted  by  Emma  Cohn,  and  by  their 
petition  represented  that  pursuant  to  the  de- 
cree construing  the  terms  of  the  deed,  they 
had  leased  the  real  property  as  hereinbefore 
stated ;  that  the  yearly  income  derived,  from 


I  the  laud  did  not  exceed  $1,620,  while  the  taxes 
annually  levied  thereon  were  more  than  $2,- 
000,  besides  the  cost  of  keeping  up  the  re- 
pairs, paying  insurance,  and  Incurriug  the 
burdens  of  muuidpal  assessments;  that  in 
order  to  effect  an  advantageous  lease  of  the 
real  property  they  were  obliged  to  grant  an 
option  to  purchase  the  lots,  at  a  price  great- 
er than  the  then  market  value.  A  copy  of 
the  lease  was  made  a  part  of  the  petitlou, 
the  prayer  of  which  was  tiiat  the  act  of  the 
trustees  in  such  particular  be  ratified  and 
confirmed,  and  an  order  to  that  effect  be 
entered  at  the  foot  of  the  former  decree  in 
that  suit,  providing  that  when  the  option 
was  exercised  the  trustees  be  authorized  to 
execute  to  the  purchaser  a  deed  of  the  preui- 
ises,  and  that  the  administration  of  the  trust 
estate  be  continued,  subject  to  the  further 
order  of  the  court.  In  accordance  with  the 
prayer  of  the  petition,  findings  of  fact  were 
made  as  therein  stated,  and  a  decree  was 
rendered,  ratifying  and  confirming  the  ao> 
tion  of  the  trustees  in  leasing  the  land  and 
In  granting  the  option  to  purdiase  It;  di- 
recting that  the  further  administration  of 
the  trust  be  continued  subject  to  the  order 
ot  the  court;  that  upon  an  exercise  of  the 
CfftUm  to  pundiase  the  real  property,  the 
trustees  should  report  such  fact  to  that  tri- 
bunal, whlcb  would  siqiervlBe  tbe  farther  ad- 
minlstratlon  of  the  estate,  and  direct  what 
dlspoflltlon  sbonld  be  made  of  the  fund  aili^ 
log  tnm  tbe  sale  of  the  premises ;  and  that 
the  trustees  have  leave,  from  time  to  ttme, 
to  apply  to  tbe  court  for  farther  instructloDS 
relating  to  the  discbarge  qf  th^  duties. 

The  idalntlff,  rdylng  upon  the  covoiants 
contained  in  tbe  lease,  erected  upon  the  lots 
a  building  at  a  cost  of  $87,470.54,  besides 
Incurring  other  expenses,  and  on  September 
29,  1916,  notified  the  defendants  of  its  elec- 
tion to  purchase  the  real  property  at  the 
stipulated  price  of  $200,000.  The  trustees 
thereupon  subscribed,  caused  to  be  sealed, 
witnessed,  and  acknowledged  a  deed  of  the 
lots  that  was  tendered  to  the  plaintiff,  but 
it  refused  to  accept  tbe  instrument,  assert- 
ing that  after  their  mother's  death  the  trus- 
tees were  powerless  to  sell  and  convey  the 
premises.  The  plaintiff  also  refused  to  pay 
the  monthly  rental  of  $750,  which  matured 
October  1.  1915,  and  thereupon  tendered  to 
the  defendants  a  reassignment  of  the  lease 
and  demanded  a  repayment  of  the  money 
which  it  had  expended,  amounting  to  $104,- 
527.28.  The  defendants  refusing  to  comply 
therewith,  this  suit  was  instituted,  and  re- 
sulted as  hereinbefore  stated. 

ft]  An  examination  of  the  first  clause  of 
Mrs.  Friendly's  deed  will  show  that  she  ex- 
pressly empowered  her  sons  and  daughters, 
as  trustees,  to  take  possession  of,  lease,  sell, 
and  convey  the  real  property  so  described, 
and  to  invest  the  proceeds  In  other  property 
or  securities,  to  enable  them  to  advance  to 
her  such  sums  of  money  as  were  necessary 
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for  her  support  and  malntenAnce,  and  to 
pay  her  jast  debts.  It  is  Insisted  by  plalB- 
tiffs  counsel  that  by  the  second  clause  of 
the  deed  the  authoilty  conferred  by  the  first 
paragraph  thereof,  to  sell  and  convey  the 
lots,  terminated  at  the  grantor's  death,  when 
all  the  property  or  the  proceeds  thereof  tbea 
r«nalnlng  was  to  be  held  In  tmst  for  the 
beneficiaries  named  in  the  conv^ance.  It 
will  be  remembered  that  1^  the  first  claase 
the  authOTtty  to  take  possession  of  and  lease 
the  land  was  as  expressly  granted  as  was 
the  power  to  sell  and  cout^  the  lots.  In 
seekbig  to  ascertain  Mrs.  Filendly's  Intui- 
tion, as  evidenced  by  the  conveyance,  it 
cannot  reasonably  be  supposed  that  It  was 
her  purpose,  If  no  sale  ot  the  premises  were 
made  during  her  lifetime,  as  was  the  case 
berdn,  the  trustees  were  required  or  expect- 
ed to  let  the  real  property  remain  tenantless 
and  unproductive,  so  that  no  benefits  there- 
fnnn  could  have  been  obtained,  though  the 
annual  taxes  to  be  levied  thereon  were  In- 
evitable and  the  municipal  assessments  for 
public  Improvements  probable.  To  impute 
such  a  design  to  Mrs.  Friendly  would  be 
challenging  the  intelligence  of  a  woman  who 
had  acfjuired  and  held  for  many  years  real 
property  of  the  value  of  these  lots. 

[2]  It  must  be  admitted,  however,  that 
when  a  trustee  who  has  possesstou  of  lands 
belonging  to  the  trust  estate,  Is  charged  with 
the  payment  of  debts,  but  has  no  power  of 
sale,  he  has  Implied  authority  to  lease  the 
real  property  upon  such  terms  and  conditions 
as  usually  prevail  in  the  city  or  country  In 
which  the  land  is  situated.  2  Beach,  Trusts 
and  Trufltees,  |  446  ;  2  Perry,  Trusts  and 
Trustees  {6tb  Ed.)  j  52a  If,  after  Mrs. 
Friendly's  death,  the  trust  deed  prohibited  a 
sale  of  the  land,  then  any  sums  of  money 
that  had  been  Imrrowed  or  advanced  by  the 
trustees,  or  either  of  them,  to  scMnire  her  snp- 
port  and  maintenance  could  not  be  deducted 
from  the  trust  estate,  in  case  a  sale  of  the 
real  property  was  not  made  during  the  trus- 
tor's life.  But,  as  by  the  second  clause  of 
the  deed  authority  to  make  such  deductions 
is  expressly  granted  to  take  effect  after  her  I 
death,  the  power  thereafter  to  sell  and  con- ! 
vey  the  laud  is  necessarily  Implied.  Brown 
V.  Brown,  7  Or.  285,  In  that  case  it  was 
ruled  that  where  a  testator  devised  his  real 
estate  to  trustees  to  pay  his  debts  and  to 
hold  the  residue  In  trust  for  the  benefit  of  an 
Incorporated  town,  the  trustees,  who  were 
also  the  executors  of  the  will,  had  Implied 
power  to  sell  sufficient  land  to  pay  the  debts, 
where  the  will  c<xttained  no  express  power 
for  that  purpose.  A  text-writer,  In  discuss- 
ing this  legal  prlnditte,  raoa As : 

"No  partifular  form  of  words  Is  necessary  to 
create  a  power  of  sale.  Any  words  which  sliow 
an  intention  to  create  such  power,  or  any  form 
of  instrument  which  impoma  duties  upon  a  trus- 
tee that  he  cannot  perform  witfaoat  a  sale, 
will  necessarily  create  a  power  of  sale  in  the 
trustee.  Thus  «□  Bfwignment  in  trust  to  pay 
debta  will  necessarily  imply  a  power  of  sale, 


though  none  Is  given  In  words.**  2  Perry, 
Trusts  and  Trustees  (Oth  Ed.)  f  766. 

To  the  same  effect  see,  also,  S»  Cyc.  351; 
1  Devlhi,  Real  Estate  (8d  Ed.)  |  432,  note  7. 

The  testimony  does  not  show  what  sums  of 
money,  if  any,  were  advanced  or  borrowed 
by  the  defendants,  or  ^ther  of  them,  and  en- 
ployed  In  supporting  th^  mother.  Tber^> 
were  received  In  evidence,  bowevnr,  canceled 
dhecks  which  had  been  Issued  by  the  defend- 
ant Julius  O.  Frioidly  In  payment  of  taxes 
levied,  and  municipal  masessmants  Imposed 
upon  the  lots  hmlnbetoie  described,  and  tax 
receipts,  showing  that  between  February  25, 
1907,  and  March  11,  1912,  be  had  paid  out 
for  such  purposes  the  sum  of  $11,387.12.  As 
a  wltnen  he  testified  that  the  annual  Income 
derived  from  the  real  pn^erty  in  question 
would  not  meet  the  iiayment  ct  more  than 
<me>half  of  sndi  exactions. 

The  power  of  the  trustees  to  aeU  the  land 
in  order  to  meet  the  payment  t)t  the  money 
so  advanced  is  clearly  Implied,  and  anch  an- 
thortty  could  legally  be  exwdaed  after  the 
death  ot  Mrs.  Friei^ly. 

[S]  The  verified  complaint  of  the  defendant 
Emma  Cohn,  in  her  suit  to  obtain  a  Judicial 
construction  ot  the  trust  deed,  alleged  In  ef- 
fect that  as  a  trustee  and  a  beneficiary  un- 
der tliat  ccmveyance  she  had  endeavored  to 
cause  a  part  of  the  real  property  to  be  acdd, 
but  had  been  unable  to  secure  a  purchaser 
therectf.  The  land  consists  of  two  contiguous 
lots  In  the  dty  at  Portland.  Or. ;  and,  while 
the  gen»al  rule  Is  that  no  mora  of  a  trust 
estate  should  be  sold  than  is  necessary  to 
meet  the  payment  of  debts  against  It,  the  ap- 
plication of  this  legal  principle  does  not  re- 
quire that  small  parts  of  an  entire  tract 
shall  be  segregated  and  sold  as  exigencies  re- 
quire, for  by  that  method  the  value  of  the 
entire  tract  would  probably  be  much  dimin- 
ished. When,  as  in  this  Instance,  the  real 
property  comprises  a  single  parcel,  though 
consisting  of  more  than  one  lot.  and  the  best 
Interests  of  a  trust  estate  will  be  subserved 
by  a  sale  thereof  In  solidum,  such  disposition 
of  the  land  will  be  upheld  if,  as  In  the  case 
at  bar,  It  has  been  fairly  conducted. 

[4,  S]  In  construing  the  terms  of  a  trust 
deed,  the  pur[>ose  of  a  court  should  be  to  as- 
certain the  trustor's  Intention,  which  design 
is  to  be  determined  from  an  ln^>ectioo  of  the 
entire  language  of  the  conveyance.  If  the 
words  thus  employed  are  plain  and  unamblg- 
uons.  there  is  no  necessity  for  Judicial  Inter- 
pretation. "But  where  the  instrument  Is  in- 
definite or  inconsistent,  the  court  can  look  at 
the  declarations  of  the  donor  and  consider 
the  surrounding  circumstances  in  determin- 
ing just  what  the  intention  of  the  donor 
was."  39  Cyc.  197. 

[6]  The  second  clause  of  the  trust  deed  re- 
quires the  trustees  to  pay  over  to  the  trus- 
tor's sous  and  daughters  "the  rents.  Issues, 
profits  and  income  from  said  property,  or  tbe 
proceeds  thereof  during  the  term  of  their 
and  each  of  their  natural  lives."  The  fourth 
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clause  demands  that  in  case  of  the  death  of 
either  trustee,  the  survlTors  shall  pay  to  the 
Issue,  if  any,  of  the  deceased  trustee  "such 
part  or  portion  of  the  income  of  my  said  es- 
tate hereby  conveyed  in  trust,  which  the  par- 
ent of  such  issue  If  living,  would  be  entitled 
to  receive  under  this  trust"  A  compliance 
with  these  provisions  imposed  upon  the  de- 
fendants the  discharge  of  active  duties  to 
perform,  which  power  was  impliedly  confer- 
red, whereby  they  were  authorized  to  adopt 
such  reasonable  means  as  were  essential  to 
carry  out  the  Intentltm  of  the  trustor,  as  evi- 
denced by  the  language  of  her  deed  when 
considered  In  Its  entirety.  What  these  meth- 
ods were  to  be  are  left  somewhat  In  doubt 
by  the  second  clause  of  the  conveyance, 
which  provides  that  upon  the  death  of  Mrs. 
Friendly,  the  trustees  "shall  hold  all  the 
rest  and  re^due  of  said  property  or  the  pro- 
ceeds thereof  In  trust  for  the  use  and  beaeflt 
ot  my  said  five  children."  If  the  latter 
clause  was  designed  to  prohibit  a  sale  of  the 
land  after  the  trustor's  death,  then  it  was 
ImposslUe  for  the  defendants  to  discharge 
the  duties  enjoined  upon  them  In  respect  to 
any  disposal  of  the  proceeds  of  the  property, 
for  without  a  sale  thereof  no  Income  there- 
from was  possible,  since  the  rents  wonid  not 
discharge  more  than  one-half  of  the  taxes 
and  other  expenses.  Construing  together  the 
clauses  referred  to,  a  Idtent  ambiguity  is 
manifest,  as  to  the  means  to  be  adopted  to 
accomplish  the  purpose  clearly  intended.  In 
view  of  such  uncertainty  the  testimony  of 
the  several  defendants,  and  that  of  the  at- 
torney who  at  Mrs.  Friendly's  request  pre- 
pared the  trust  deed,  was  properly  received, 
showing  that  the  provisions  of  the  first 
clause  of  the  conveyance  were  intended  by 
the  trustor  to  be  incorporated  In,  and  read  In 
connection  with  all  the  other  clauses  when 
necessary  to  a  pro^r  execution  of  the  power 
conferred. 

We  conclude,  therefore,  that  all  the  pow- 
ers expressly  conferred  by  the  flrst  clause  of 
the  trust  deed  are  applicable  to  all  the  other 
paragraphs  thereof  when  essential  to  give 
validity  thereto  and  to  carry  out  Mrs. 
Friendly's  Intention,  thereby  authorizing  the 
defendants,  as  well  after  as  prior  to  her 
death,  to  do  and  perform  all  the  acts  and 
duties  speclQed  In  the  first  clause  of  the  deed, 
except  such  as  relate  to  the  care  and  support 
of  the  trustor. 

[7]  It  Is  contended  by  plaintiff's  counsel 
that  the  option  attempted  to  be  granted  to 
their  client,  to  purchase  the  property,  was 
not  an  exercise  of  the  power  conferred  upon 
the  defendants  to  sell  and  convey  the  prem- 
ises, for  such  authority  does  not  include  pow- 
er to  grant  an  option  to  purchase  the  real 
pnHierty.  The  strongest  case  dted  to  support 
the  principle  so  Insisted  upon  will  be  exam- 
ined. Thus  In  Hlckok  v.  StUl,  168  Pa.  155, 
31  AU.  1100.  47  Am.  St.  Sep.  880,  It  was 
mled  that  a  trustee  was  not  permitted  to 


deprive  himself  of  a  imwer  of  sale  conferred 
for  the  benefit  of  the  trust;  nor  so  to  fetter 
Its  exercise  by  himself  or  his  successor  as  to 
defeat  the  purposes  of  the  trust.  In  deciding 
that  case  it  is  said : 

"The  power  conferred  is  an  authority  to  sell 
during  the  life  of.  the  husband,  and  n  peremp- 
tory direction  to  sell  immeriiatcly  after  hfa 
death.  As  the  husband  of  the  testatrix  was 
the  executor,  and  during  Ms  life  the  sole  pos- 
sessor of  the  power,  he  might  have  made  a 
Bsle  deferring  the  time  of  settlement.  This, 
however,  he  did  not  do.  He  did  not  sell  the 
property  but  entered  into  an  agreemeDt  with 
the  plaintiff,  which  gave  her  the  privilege  of 
buying  at  any  time  within  3^  years.  B;  this 
agreement  she  was  entirely  free;  she  was  not 
hound  to  purchase.  But  he,  and  tn  the  event 
of  his  death  his  anccewor  in  the  trust,  was 
bound  to  sell  to  no  one  else  during  the  period 
fixed.  The  vice  of  the  agreement  is  that  it 
bound  the  trust  estnte,  no  matter  what  the 
detriment  to  it  miirht  be,  without  giving  It 
any  corresponding  advantage.  This  was*  not  a 
ose  of  the  power,  but  a  surrender  of  it  for 
the  time.  It  suspended  the  exercise  of  the 
discretion  which  bad  been  given  the  execu- 
tor, and  defeated  the  direction  in  the  will  for 
an  immediate  sale  upon  liis  death." 

In  a  note  to  that  cose  it  Is  said: 
"A  tniRtce.  under  a  deed  of  tmst,  has  no 
power  to  impose  new  terms  or  conditions,  or 
tp  alter.,  vary,  or  Aspense  with  those  contain- 
ed In  the  deed." 

The  trust  deed  boetn  did  not  contain,  as 
the  provisions  of  the  will  in  the  last  case,  a 
command  to  dispose  of  the  real  pn««rty  In 
any  designated  time.  By  the  express  terms 
of  their  mother's  conveyance  the  defeudan^ 
were  empowered  to  take  possession  off  man- 
age, control,  lease,  mortage,  sell  and  ccmvey 
the  land  and  invest  the  proceeds  thereof  "as 
to  my  said  trustees  shall  be  deemed  advis- 
able." Pursuant  to  this  grant  of  authority 
the  lease  whldi  the  defendants  executed  re- 
quired tbB  plalntlfr,  at  Its  own  expense,  to 
erect  upon  the  lots  within  a  specified  time  a 
building  of  A  particular  value,  annually  to 
liquidate  the  taxes  and  such  assessments  as 
might  be  Imposed  upon  the  premises,  and 
monthly  to  pay  the  rent  reserved,  unless  pri- 
or to  the  termloatiott  of  the  devise  the  option 
to  purchase  the  land  was  exercised.  The 
plaintiff  was  not  compelled  to  purchase  the 
real  property,  but  was  obliged  to  erect  there- 
on a  building,  which  Improvement  enhanced 
the  value  of  the  trust  estate,  and  made  the 
rents  thereafter  to  be  received  a  decided  ben- 
efit, instead  of  a  substantial  burden  as  it  had 
theretofore  been.  The  covenant  to  put  up  the 
building  was  a  sufficient  consideration  for 
the  option,  which  right  of  Section  was  not 
void  for  any  lack  of  authority  on  the  part  of 
the  defendants  to  grant  It. 

[I]  It  Is  maintained  by  plalntUTs  counsel 
that,  the  trust  being  limited  to  the  life  of 
the  survivor  of  the  trustees,  the  defendants 
could  not  lease  the  lots  for  a  term  to  expire 
beyond  that  period  of  restriction.  T|ie  case 
relied  uptm  as  supporting  this  assertion  la 
that  of  Bei^engren  v.  Aldrldi,  ISO  Mass.  2S0, 
20  N.  B.  667,  where  it  was  decided  that  a 
will  devising  land  to  a  trustee  for  the  life 


Digitized  by 


810 


172  PAGIFIO 


REPOBTEB 


(Waaii 


of  a  tblrd  persmi,  with  power  to  sell,  a  lease 
executed  by  the  trustee  for  a  certain  term, 
with  an  agreement  to  renew  at  the  end  of 
tiie  term  for  another  period,  could  not  be 
renewed  after  the  death  of  the  perwm  dur- 
Ing  whose  life  the  trustee  was  to  hold,  Aace 
such  agrmmNit  In  the  lease  did  not  bind  the 
remainderman.  The  lease  herein  was  exe- 
cuted January  2,  1912,  when  the  age  of  the 
yomvest  defendant  was  40  years.  Sudi  per- 
Mm  then  had  a  life  expectancy  of  28.18 
years.  20  Am.  &  Eng.  Bncy.  Iaw  (2d  Ed.) 
886,  Though  the  demise  was  for  a  term  of 
SO  years,  or  1.82  years  In  excess  of  such 
average  anticipation,  the  probaUllty  of  the 
death  of  the  youngest  defendant  within  the 
lindt  of  the  term  Is  not-  so  cataln  as  to  ren- 
der the  lease  void  on  account  of  the  pre- 
scribed  time,  when  It  is  remnnbaed  that  the 
last  BurrlTliig  trustee  was  authorized  to  ffice- 
cute  all  the  powers  conferred  by  die  trarms 
of  the  trust  deed. 

[I]  It  Is  argued  by  tdalntUTs  counsel  tbat 
the  coostmctlon  ttf  a  trust  deed  by  a  court, 
at  the  Instance  ot  trustees  who  themselTes 
are  the  benefldarles  for  life,  is  not  Mndlng 
upon  possible  remaindermen  whm  no  per- 
son ot  that  dass  is  in  esse  at  the  insUtutlon 
or  determination  ot  tike  suit.  The  1^1 
principle  thus  Insisted  upon  seems  to  be  wdl 
sustained  by  the  dedsUms  of  courts  of  last 
resort,  as  Is  Illustrated  by  the  notes  to  the 
following  cases :  Kent  t.  Ghurch  of  St  Mi- 
chael, 136  N.  T.  10,  82  N.  B.  704,  18  L.  R.  A. 
331,  32  Am.  St  Bep.  608;  Hale  t.  Hale,  146 
111.  227,  83  N.  B.  808,  20  K  B.  A.  247;  Oarln 
T.  Gnrtln,  171  111.  640,  49  N.  E.  628.  40  I*  R. 
A.  776;  Downey  v.  Selb,  185  N.  Y.  427,  78 
N.  &  66,  8  ii.  R.  A.  (N.  S.)  40,  113  Am.  St 
Rep.  926;  Boar  v.  Wood,  70  W.  Va.  383,  73  S. 
E.  978,  42  Lu  R.  A.  (N.  S.)  439.  But  whatever 
the  rale  may  be  in  such  a  case.  It  can  hare 
no  application  to  the  plaintiff  herein,  which 
was  not  a  party  to  the  suit  instituted  by 
Emma  Cohn  against  her  brothers  and  sisters 
to  secure  a  construction  of  tlie  trust  deed, 
and  for  that  reason  the  Crown  Company  is 
not  concluded  by  the  decree  rendered  therein. 

[II]  It  becomes  important  to  determine 
the  nature  of  the  title  which  the  defendants 
secured  to  the  land  by  the  execution  of  their 
mother's  deed.  In  Oregon  the  term  "heirs," 
or  other  words  of  inheritance,  are  not  nec- 
essary to  create  or  convey  an  estate  In  fee 
simple.  L.  O.  L.  I  7103.  It  is  unnecessary 
to  advert  to  the  statute  of  uses  which  has 
never  been  enacted  In  this  state.  An  exami- 
nation of  the  deed  hereinbefore  set  forth 
wUl  show  that  the  conveyance  Is  an  excep- 
tion to  the  operation  of  that  statute,  grant- 
ing to  the  trustees  possession  of  the  prem- 
isea;  and  Imposing  uiwn  them  the  perform- 
ance of  active  duties  relating  to  the  control 
and  managoneut  of  the  estate,  thereby  re- 
quiring  that  the  legal  title  should  vest  In 
them,  until  the  contingency  rrferrod  to  In 


the  grant  arises.  In  <ndn  tbat  the  trust 
might  pn^^ly  be  admlidstered.  2  Beadi. 
Trusts  and  Trustees,  |  396;  1  Perxy.  Trusts 
and  Trustees  (6Qi  Ed.)  t  907.  At  section  373 
of  the  latter  volume  the  author  remarks: 

"So  a  power  given  to  ezecators  to  rent  lease, 
repair,  and  insure  implies  a  legal  title  in  them. 

[11]  Where  a  trust  deed  expressly  or  Im- 
pliedly authorizes  a  trustee  to  sell  real  prop- 
erty belonging  to  the  trust  estate^  no  action 
of  the  court  is  necessary  to  effectuate  a 
proper  execution  of  the  power  thus  confer- 
red. 30  Gyc.  346,  348.  The  legal  title  to 
the  lots  thus  being  in  the  defendants,  they 
could,  without  any  order  of  court  authoriz- 
ing It,  by  a  proper  deed  transfer  all  the  es- 
tate, right,  title,  and  Interest  which  their 
mother  bad  or  held  in  or  to  the  land  free 
from  any  claim  thereon  or  thereto  on  the 
part  of  her  unborn  grandchildren,  for  whom, 
if  any  should  subsequently  come  into  being, 
the  defendants  will  hold  the  principal  of  the 
fund  derived  from  the  sale  of  the  real  prop- 
erty In  trust  or  if  no  grandchildren  be  bom 
then  in  trust  for  the  heirs  of  the  last  sur- 
vivor, fhe  trustees  appropriating  to  tb«n- 
selves,  however,  the  rents,  issues,  profits, 
and  income  ftom  such  land  or  the  income 
therefrom. 

..  [11]  The  trust  deed  imposes  ivon  the  de- 
fendants the  duty  -of  selling  tbe  land  in  or- 
der to  convert  the  same  into  money  and  rein- 
vesting  the  proceeds  for  the  benefit  of  the 
trust  estate.  In  such  case  the  purchaser  of 
the  land,  as  was  properly  held  by  the  trial 
court,  Is  under  no  obligation  to  see  to  the 
application  of  the  purchase  money.  2  Beadi, 
Trusts  and  Trustees,  {  718. 

It  follows  tKHn  these  considerations  that 
the  decree  shotdd  be  alBrmed;  and  It  is  so 
ordered. 

McBBIOB,  O.  J.,  and  HARRIS  and  BBAN, 
JJ.,  ccmcnr. 


JONES  V.  CHICAGO,  M.  ft  ST.  P.  BY.  CO. 
(No.  14387.) 

(Suin«nw  Court  of  Washington.  Hay  6,  lftl8.) 

1.  Hastes  aito  Sbsvakt  «39285{1)  —  Imuav 

TO  SEBVANT— QUBSTIOH  FOB  JUBT. 
In  an  employe's  action  against  a  railroad 
company  for  personal  injuries  sustained  in  fail- 
ing from  a  carload  of  logs  wfaile  unloading  them, 
whether  Us  falling  was  caused  by  stepi^g  os  a 

Siece  of  bark  upon  tht  loaded  car  or  vy  tlie  sod- 
en  Jerking  of  tbe  car  doe  to  the  operation  of  a 
Marion  loader  was  for  the  jury. 

2.  EVIDBNCC  4=>514(1)— InJtJBT  TO  SsBVAMT-' 

ExpEBT  Evidence. 
In  a  servant's  action  for  personal  injuries 
In  fallint  from  a  carload  of  logs  which  be  was 
engaged  In  unloading,  it  was  not  «Tor  to  admit 
•Xpert  testimony  as  to  whether  It  was  a  safe 
and  proper  method  to  place  the  jammer  upon  a 
track  alongside  the  load  and  fix  the  books  from 
a  cable  in  the  logs  and  naload  then  in  tbat 
manner. 
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3.  Master  and  Sebtaitt  ^^5(1)— Injvbixs 

TO  SEBVANrp— INBTBUGTIONS— ASSUUFTION  OF 

Rise. 

In  a  servant's  action  Cor  personal  injuries 
■ustained  from  falling  from  a  carload  of  logs 
while  unloading  them,  an  instruction  that  to 
charge  a  servant  with  assumption  of  risk  it 
must  appear  that  he  knew  and  appreciated  the 
-danger,  and  that,  where  a  servant  is  ordered  to 
do  an  act  involving  peril  to  bimaelf,  such  order 
contains  an  assurance  of  safety,  and  the  servant 
may  obey  unless  the  danger  is  so  open,  obvious, 
and  imminent  that  no  person  of  ordinary  care 
and  prndeiioe  would  uioounter  It,  wu  not  erro- 
neous. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Count?;  R.  M.  Webster, 
Judge. 

Action  by  Louis  Jones  against  the  Chicago, 
Milwaukee  &  St  Paul  Railway  Company. 
From  a  Judgmoit  for  ^alntlfft  defendant  ap- 
peals. AOrmM. 

Cullen,  Lee  &  Uattbews,  of  Spokane,  and 
Geo.  W.  Korte,  of  Seattle,  for  appellant 
Robertson  &  Miller,  of  Spokane,  for  respond- 
eat. 

MOUNT,  J.  Action  for  personal  Injuries. 
Plaintiff  recovered  a  judgment  on  the  rer- 
dlct  of  a  Jury  In  the  court  below.  The  de- 
fendant has  appealed. 

The  action  was  brought  under  the  federal 
Elmployer^  tdabillty  Act.  Act  Cong.  April 
23,  1908,  c  149,  35  Stat  65  {tJ.  S.  Comp.  St. 
191fl,  H  8657-8665).  The  respondent  was  em- 
ployed by  the  appellant  as  a  car  repairer. 
A  carload  of  sawlogs  was  being  transported 
over  the  line  of  the  appellant  railway.  This 
load  of  logs  had  spread  so  that  It  became  too 
wide  to  pass  through  a  subway  upon  the  ap- 
pellant's line.  It  became  necessary  to  rear- 
range the  load  of  logs  by  drawing  in  the 
stakes  upon  the  sides  of  the  car.  In  order  to 
do  this  It  was  necessary  to  unload  a  part  of 
the  logs.  For  this  purpose  the  load  of  logs 
was  stationed  upon  a  side  track,  and  what 
is  called  a  Maritm  loader  was  stationed  along- 
side of  the  car  to  be  unloaded.  The  respond- 
ent was  upon  the  carload  of  logs,  and  his 
dnty  was  to  fasten  tongs  to  the  logs  upon 
the  car  so  that  the  Marlon  loader  might  lift 
the  lot»  from  the  car.  While  engaged  In  this 
work  the  responaent  fell  from  the  car  and 
Avas  Injured. 

It  was  maintained  by  the  respondent  that 
the  work  was  done  in  an  unsafe  manner  by 
reason  of  the  fact  that  the  Marlon  loader 
waa  placed  upon  a  track  at  the  side  of  and 
parallel  with  the  track  upon  which  the  load- 
ed car  was  placed.  It  was  also  maintained 
that  the  loaded  car  should  have  been  blocked 
so  that  It  could  not  more,  and  that,  by  rea- 
son of  ttie  tact  that  the  loaded  car  waa  not 
blocked  when  unloading  the  logs,  the  Marion 
kMdw  gare  the  loaded  car  a  audden  Jerk 
which  threw  the  reqrandent  fnnn  the  car. 

[1]  ^e  appellant  argues  that  the  court 
erred  In  denying  a  motion  for  a  directed  ver- , 


diet  at  the  close  of  the  re^xmdeitt'a  case  and 
at  the  dose  of  all  the  evidence,  and  in  deny- 
ing a  motion  for  a  Judgment  notwithstanding 
the  verdict;  and  in  this  connection  it  is  urg- 
ed that  the  evidence  Is  Insufficient  to  show 
any  negligence  on  the  part  of  the  appellant 
or  Its  employes,  and  that  the  dangers  were 
open  and  apparent,  and  were  therefore  as- 
sumed by  the  respondoiit  The  appellant  also 
contends  that  the  cause  of  the  reapond«it's 
injury  was  the  fact  that  he  negligently 
stepped  upon  a  piece  of  loose  bark  upon  the 
loaded  car  and  In  so  doing  fell  from  the 
car  and  was  injured  thereby.  Whether  the 
fall  of  the  respondent  was  caused  by  his 
stepping  upon  this  piece  of  bark  or  by  the 
sudden  Jerking  of  the  car  upon  which  he  waa 
engaged  In  his  work  was,  we  think,  a  ques- 
tion for  the  Jury.  The  Jury  was  Instructed 
that,  if  the  cause  of  respondent's  fall  was 
his  stepping  upon  a  loose  piece  of  bark,  there 
could  be  no  recovery.  The  jury  evidoitly 
found  that  this  was  not  the  cause  of  his  fall, 
but  that  the  cause  of  bis  fall  was  the  sud- 
den jewing  of  the  car.  We  have  examined 
the  abstract  of  the  evidence,  and  we  find  tes- 
timony therein  to  the  effect  that  there  was 
a  sudden  movement  of  the  car,  and  that  this 
movement  of  the  car  caused  the  respondent's 
fall.  Of  course,  this  evidence  was  disputed, 
but  the  credibility  of  it  was  for  the  Jury  to 
decide ;  and  even  though  the  appellant  makes 
a  strong  argument  to  the  effect  that  the  real 
cause  of  the  respondent's  fall  w^as  his  step- 
ping upon  the  piece  of  bark  we  cannot  weigh 
the  evidence  upon  that  question.  The  weight 
of  the  eridence  and  its  credibility  were  ques- 
tions for  the  Jury  to  decide.  We  are  satisfied 
that  there  was  sufficient  evidence  upon  this 
question  to  go  to  the  Juit-  The  court  there- 
fore dU  not  err  In  refusing  to  direct  a  ver- 
dict or  to  grant  a  nonsuit  or  to  enter  Judg- 
ment in  flavor  of  the  appellant  m^wlthstand- 
Ing  the  verdict 

[2]  Aiq)eUant  next  contends  that  the  conrt 
erred  In  pomlttlng  an  expert  witness  to  an- 
swer a  question  to  the  effect: 

"Was  it  a  safe  or  proper  method  of  unloading 
logs  from  the  car  to  place  the  jammer  upon  a 
track  alongside  of  the  load  of  Itqn  and  u  the 
books  from  a  cable  In  tlie  logs  and  unload  them 
in  that  manner?" 

Appellant  urges  that  the  Jury  was  compe- 
tent to  Judge  of  the  safety  and  reaijonable- 
ness  of  the  luetltod.  In  the  case  of  Luper  v. 
Henry,  59  Wash.  33,  109  Pac.  208,  we  held 
that  It  was  not  error  to  permit  expert  test!-  * 
mony  upon  questions  of  this  character. 

[3]  Appellant  next  argues  that  the  court 
erred  in  giving  the  following  Instruction: 

"In  order  to  charge  a  servant  with  assumption 
of  risk,  it  is  necessary  that  it  be  made  to  appear 
that  the  servant  knew  and  appreciated  the  dan- 
ger from  which  such  injury  resulted.  Where  a 
servant  is  ordered  to  do  an  act  involving  peril 
to  himself,  the  order  contains  an  assurance  of 
safety,  and  the  servant  has  a  right  to  obey  the 
order  unless  the  danger  is  so  open,  obvious,  luid 
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imminent  tiut  no  person  of  ordlnarr  care  and 
prndenoe  wonld  weotmter  It." 

An  iDBtnictlim  nilntantlallr  to  this  diect 
was  approred  In  Anustasakas  t.  Internation- 
al contract  Co.,  57  Wash.  453.  107  Pac.  842. 

We  find  no  rereielble  error  In  the  record, 
and  the  judgment  la  tberotore  afflnned. 

ELLIS,  C.  J.,  and  HOLCOHB  and  CHAD- 
WICK,  JJ.,  concur. 

WBBSTBR,  J.,  took  no  part. 


TAOOMA  MILL  CO.  v.  NORTHERN  PAC. 
RY.  CO.    (No.  14375.) 

(Supreme  Court  of  Washinston,   Maj  4,  IdlS.) 

Judgment  «=>713(2)  —  Bbb  AnmnxoATA  — 
Mattebs  Concludbo. 
Where  plaintiff  tmoght  actloi  to  enjoin 
alleged  violation  of  a  written  agreemcDt.  the 
guestioD  being  aa  to  the  intention  of  the  parties, 
a  judgment  in  audi  action  waa  a  bar  to  sub- 
sequent action  to  reform  the  instrument  on 
tbe  ground  of  mutual  mistake,  although  mutual 
mistake  was  not  pleaded  in  the  first  action, 
especially  where  plaintiff  inaisted  in  such  action 
that  the  court  had  jurisdiction  to  reform,  or 
to  treat  as  reformed,  the  instrument  in  ques- 
tion, and  the  court  decided  that,  even  if  the 
court  had  such  authority  under  the  pleadings, 
no  grounds  for  reformation  was  shown,  be- 
cause an  adjudication  by  a  court  having  ju- 
risdifrtion  of  the  subject-matter  and  of  the  par- 
ties is  final  and  conclusive,  not  only  as  to  the 
matters  actually  determined,  but  as  to  every 
other  matter  which  the  parties  could  and  ought 
to  have  litigated  as  incident  thereto  and  com- 
ing within  tbe  legitimate  purview  of  the  sub- 
ject-matter of  the  action, 

Bn  Banc.  Appeal  from  Bi^ierlor  Court, 
Pierce  County ;  G.  M.  Easterday,  Judge. 

Action  by  the  Iheoma  Mill  Cinupany,  a  cor- 
poration, against  the  Northern  Pacific  Rail- 
way Company,  a  corporation.  Judgment  for 
defendant,  and  plaintiff  anieala  Afflnned. 

Hughes,  McMtcken,  Dovell  &  Ramsey,  of 
Seattle,  and  John  D.  Fletcher,  of  Tacoma,  for 
appelant  Geo.  T.  Beld,  L.  B.  da  Ponte,  and 
J.  W.  Quick,  all  of  Tacoma,  for  respoadent. 

WEBSTER,  J.  Appellant  brought  this  ac- 
tion to  reform  a  written  CMitraet  made  be- 
tween the  parties  on  January  24,  1906,  upon 
the  ground  of  mutual  mistake.  From  a  Judg- 
ment denying  the  relief  sought,  this  appeal  Is 
prosecuted.  The  controversy  between  the 
parties  was  before  this  court  on  a  former 
appeal.  In  an  action  brought  the  appellant 
against  the  respondent  for  Injunctive  relief 
growing  out  of  an  alleged  violation  of  the 
written  agreement  above  referred  to,  by  tbe 
respondoit  railway  company  in  Its  threat«i- 
ed  use  ot  tbe  right  of  way  granted  by  appel- 
lant to  respondent  which  was  the  snbject-mat- 
t»  of  the  nmtract  and  deed  Involved  In  the 
former  litigation.  A  statemmt  of  the  facts 
out  of  which  this  litigation  arose  appear  in 


the  former  opinion.  80  Wash.  187,  154  Pac 

173. 

Tbe  complaints  in  both  actions  set  forth  In 
detail  tbe  negotiations  between  the  parties 
leading  up  to  tbe  executlMi  of  the  written 
contract  and  right  of  way  deed,  and  the  evi- 
dence Introduced  upon  the  second  trial  waa 
identical  with  that  presented  in  the  first, 
with  the  exception  of  the  additional  testimo- 
ny of  E.  C.  Hughes,  which  was  merely  cumu- 
lative, and  would  have  been  pertinent  to  the 
Issues  raised  In  the  former  action  if  appel- 
lant's theory  of  the  case  had  been  sustained 
by  the  court.  The  controversy  between  tbe 
parties  is  with  respect  to  the  nature  and  ex- 
tent of  the  right  of  way  granted  by  aiHOeltant 
to  the  respondent;  tbe  forma-  contending 
tbat  it  was  merely  a  limited  and  qualified 
easement  for  the  uses  and  purposes  of  tbe 
"bay  side  extension"  of  the  railway  com- 
panj-'s  line  to  be  used  for  a  freight  and  Indus- 
trial track  only,  while  the  latter  contended 
tbat  the  easement  conTe.ved  by  the  mill  com- 
pany la  an  absolnib  and  unqualified  grant  of 
the  right  of  way  for  any  and  all  legitimate 
railway  purposes.  Appellant,  In  support  of 
its  position  In  tbe  former  case,  alleged  and 
sought  to  prove  by  oral  testimony  and  cor* 
respond«Ke  between  the  parties  that  the  In- 
tention was  to  grant  merely  the  restricted 
privilege  above  stated,  while  the  respondent 
insisted  that  the  written  contract  was  clear 
and  unambiguous;  hence  not  open  to  extrane- 
ous construction.  The  court  below,  as  well  as 
this  court,  on  the  former  ai^^eal  upheld  tbe 
contention  of  the  respondent,  and  denied  the 
aiipellant  the  relief  prayed.  In  the  briefs  oo 
the  former  appeal  It  was  Insisted  by  appel- 
lant that: 

"Where  a  bill  in  equity  states  the  facts  show- 
ing what  was  tbe  real  agreemeat  and  intention 
of  the  parties  and  asks  the  enforconent  or  pro- 
tectkm  of  plalntilTs  rights  thereunder^  coupled 
with  a  prayer  for  general  relief,  the  court  will 
grant  the  full  relief  to  which  the  party  is  en- 
titled, either  by  reforming  the  instrument  to 
express  the  intention  of  the  parties,  or  by 
treating  It  as  so  reformed." 

In  considering  this  matter  this  court  in  tbe 
former  opinion  said: 

"Appellant  did  not  plead  any  mistake  or 
fraud.  There  was  no  fiduciary  relation  between 
the  parties.  They  dealt  at  arm's  length.  Each 
party  was  represented  by  extremely  competent 
counsel.  They  proceeded  with  the  utmost  care 
and  d^tberation.  Without  reviewing  all  the 
cases  cited  by  appellant  upon  this  phase  of 
the  ease,  it  will  be  found  that  in  nearly  all  of 
them  appears  some  fact  or  circumstance  tend- 
ing to  snow  fraud  or  mistake,  aside  fnun  the 
mere  rellanoe  upon  the  rpprcsentatiODs  of  the 
other  party  to  the  contract  u  to  its  contents." 

Thus  it  will  be  seen  that  the  court  declined 
to  adopt  appellant's  view  ton  the  reasons: 
First,  that  mutual  mistake  had  not  been 
properly  pleaded;  and,  seoondly,  that  tbe 
facts  established  did  uot  warrant  the  rdlef 
sought,  ev^  though  that  issae  bad  beat  prop- 
erty tendered  by  tbe  pleadings.  Wtaatofer 
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may  be  the  views  of  the  writer  concerning 
Its  soundness,  tbls  holding  became  the  law 
of  the  case,  and  is  binding  upon  both  parties 
and  the  court  on  this  appeal.  It  will  not  be 
seriously  contended  that  it  was  not  compe- 
tent for  appellant  In  the  first  action  to  have 
sought  a  reformation  of  the  Instrument  in 
question  on  the  ground  of  mutual  mistake.  In 
fact  aa  we  have  Just  stated  it  was  insisted  that 
the  facts  set  forth  In  the  complaint,  coupled 
with  a  prayer  for  general  relief,  in  the  light 
of  the  evidence  disclosed  by  the  record,  en- 
titled plaintiff  to  this  specific  remedy.  If 
the  court  in  the  former  opinion  denied  appel- 
lant the  relief  prayed  for  upon  the  ground 
that  the  evidence  did  not  establish  such  mutu- 
al mistake  aa  will  be  relieved  against  in  equi- 
ty, such  holding  was  a  decision  upon  the  mer- 
its, and  clearly  foreclosed  that  question.  If, 
upon  the  other  hand,  relief  was  denied  be* 
cause  the  issue  of  mutual  mistake  had  not 
been  properly  raised  by  the  pleadings,  the  re- 
sponsibUity  for  this  situation  rested  upon  the 
appellant.  We  shall  not  burden  this  opinion 
by  the  citation  of  cases  ahowing  that  this 
coort  la  committed  to  the  doctrine  that  an 
adJudlcatlcHi  by  a  court  havlnf  jorisdlctlon 
of  the  sabject-matter  and  of  the  parties  is 
final  and  conclnaiv^  not  oidy  as  to  the  nutt- 
ten  actually  determined,  but  aa  to  erery  oth- 
er matter  wUcb  the  parties  could  and  ought 
to  have  litigated  aa  incident  thereto  and  com- 
ing within  the  legitimate  purview  of  the 
■abject-matter  of  the  action. 

While  we  are  tsipressed  with  the  equities 
of  appdlant's  case,  we  are  impelled  to  the 
conclnsion  tiiat  the  question  sought)  to  be 
litigated  In  this  action  la  forclosed  by  the  de- 
cision on  the  former  appeal ;  hence  respond- 
ent's plea  of  res  adjudlcata  is  a  complete  bar 
to  plalntlflTs  right  to  maintain  the  present 
suit.  This  conclusion  rend^  it  unnecessary 
to  consider  the  othw  questions  presented. 

The  judgment  Is  affirmed. 

ELLIS,  C.  J.,  and  FULLERTON.  HOI#- 
GOMB.  MOUNT.  MAIN,  and  PABKER,  JJ., 
concur. 


.  In  re  FERGUSON'S  ESTATD. 
OILL  T.  McFARIAND. 

(No.  1459B.) 

(Supreme  Court  of  Washington.  May  6,  1918.) 
1.  Appeal  and  Ebbor  €=»i>44r2)  —  ScoPB  OF 

Re  VIEW— HeCORD— S  UFFICIB  NC  Y. 

On  appeal  from  order  requiring  executor  to 
mortgage  or  sell  realty  to  pay  commlsaioQB 
which  he  had  assigned  to  petitioner,  where  no 
statement  of  facts  or  bill  of  oeeptlons  was  in 
the  record,  and  the  trial  judge  made  no  finding 
as  to  the  facta,  the  only  guestioQ  the  court 
could  consider  was  the  proper  construction  of 
the  order  made. 


2.  BxECVToaa  aho  AnHZKisTauoBB  «S9348C1) 
— OkDBBS  to  SKLL  BE4X.  Estatb— OoNSTStrc- 

TION. 

Where  assignee  of  executor's  commissions 
applied  for  order  directing  the  executor  to  mort- 
gage or  aell  property  as  required  by  law,  an  or- 
der directing  the  executor  to  mortgage  or  sell 
the  property  containing  nothing  indicating  that 
the  procedure  was  to  be  otherwise  than  aa  pre- 
scribed by  law  should  be  construed  to  require  the 
executor  to  take  the  statutory  steps  preparatory 
to  sale. 

Department  1.  Appeal  from  SuperUw 
Court,  King  County ;  J.  T.  Ronald,  Judge. 
Proceedings  in  the  matter  of  the  estate  of 
J.  J.  Ferguson,  deceased,  wherein  James  F. 
McFarland  applied  for  order  directing  Hiram 
C.  Gill,  as  executor,  to  show  cause  why  he 
should  not  mortgage  or  sell  part  of  the  es- 
tate to  pay  executor's  commissions  assigned 
to  petitioner.  £Vom  the  order  directing  the 
mortgage  or  sale,  the  executor  appeals.  Af- 
firmed. 

Heber  Hoyt  and  Herman  S-  Frye,  both  oi 
Seattle,  for  appellant  E.  H.  Gule  and  Bal- 
linger.  Battle,  Hulbert  &  Shorts.  aU  ot  Seat- 
tlfl^  for  respondent 

MAIN,  J.  This  Is  an  appeal  by  the  execu- 
tor of  the  estate  of  J.  J.  Ferguson,  deceased, 
from  an  order  of  the  superior  court  direct- 
ing him  to  mortgage  or  sell  so  much  of  the 
estate  as  might  be  necessary  to  raise  the  sum 
of  $11,363.43.  J.  J.  Ferguson  died  on  the 
18th  day  of  September,  1914,  leaving  a  will 
In  which  as  the  executor  thereof  he  named 
Hiram  C.  Gill,  who  thereafter  became  the 
qualified  and  acting  executor  of  such  last  will 
and  testament .  On  the  27th  day  of  April, 
1915,  the  executor  assigned  in  writing  to  one 
James  F.  McFarland  all  his  commissions 
then  due  or  thereafter  to  become  due  or  ow- 
ing to  him  as  executor.  Tbls  assignment  pro- 
vided that  the  commissions  when  collected 
and  paid  to  McFarland  should  be  credited 
upon  certain  notes  which  the  executor  in- 
dlTldnally  was  owing  to  McFarland.  Dui-ing 
the  course  of  the  administration  of  the  estate 
an  order  was  entered  fixing  the  fees  of  the 
executor  at  the  sum  of  $11,363.43.  On  Decem- 
ber 20,  1916,  the  executor  filed  his  final  ac- 
count and  petitioned  the  court  for  an  order 
of  distribution,  and  the  order  of  distribution 
was  entered  on  February  1, 1917.  On  August 
9,  1017,  HcFarland  petitioned  the  probate 
court  for  an  order  directed  to  the  executor 
re<iuiring  him  to  show  cause  why  he  should 
not  take  steps  as  by  law  required  to  either 
mortgage  or  sell  such  porti<Hi  of  the  estate 
as  might  be  necessary  to  realize  a  sum  suffi- 
cient to  pay  the  commissions  in  order  that 
the  same  might  be  applied  upon  a  Judgment 
in  favor  of  the  petitioner,  which  had  been 
rendered  in  a  mortgage  foreclosure  action. 
The  notes  above  mentioned  were  secured  by 
the  mortgag&  On  the  same  day  an  ordw 
was  entered  directing  the  executor  to  show 
cause  why  he  should  not  mortgage  or  sell  a 
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portion  at  the  estate  for  the  pTirpoae  (tf  realis- 
ins  the  aboTe-mentloned  snm.  This  show- 
caufle  order  vas  answered  by  the  executor, 
and  ttie  cause  In  dne  time  was  heard  by  the 
coort  After  Uie  hearing  an  order  was  enter- 
ed directing  the  executor  to  sell  or  nAirtgage 
so  much  of  the  estate  as  ml^^t  be  necessary 
to  realize  an  amonnt  sufficient  to  pay  any 
balance  due  him  as  executor's  feesL  From 
this  order,  the  executor  appeals. 

[1,2]  No  statement  of  facts  or  bill  of  ex- 
ceptions has  been  brought  to  this  court.  The 
trial  Judge  made  no  findings  as  to  the  facts. 
Upon  this  state  of  the  record  the  only  ques- 
tion that  the  court  can  consider  is  that  raised 
relative  to  the  construction  of  the  order  en- 
tered. The  appellant  dalms  that  the  order 
Is  a  summary  direction  to  him  to  sell  and 
mortgage,  and  does  not  contemplate  that  he 
shall  take  the  necessary  steps  defined  In  the 
statute  when  proi>erty  of  an  estate  is  to  be 
mortgaged  or  sold.  Th6  respondent  claims 
that  the  intent  and  purpose  of  the  order  was 
that  the  executor  should  mortgage  or  sell  In 
the  manner  provided  by  law.  While  the  or- 
der Is  that  the  executor  be  "directed  and  re- 
quired to  Immediately  either  mortgage  or  sell 
such  portion  of  said  estate  as  Is  necessary 
to  realize  an  amount  sufficient  to  pay  any 
balance  payable  to  him  as  such  executor  upon 
said  executor's  fees  allowed  ,as  aforesaid, 
*  •  •  *'  we  think  It  plain  that  It  was  not 
contemplated  by  the  order  that  the  executor 
should  sell  or  mortgage  the  property  of  the 
estate  without  taking  the  necessary  steps  pro- 
vided by  statute  for  that  purpose.  There  be- 
ing nothing  in  the  order  which  would  indicate 
that  the  property  was  to  be  mortgaged  or 
sold  In  any  other  manner  than  that  provided 
by  statute,  It  seems  plain  that  the  order 
should  be  given  such  construction  as  would 
harmonize  with  the  statute,  rather  than  one 
which  would  not  be  In  harmony  therewith. 

Affirmed. 

ELLIS,  C.  J.,  and  WEBSTCB^  PABKBR. 
and  FULLEBTON,  JJ.,  concur. 


DABAVELI^AS  v.  MORRISON  et  n& 

(No.  14411.) 

(Supreme  Court  of  WasbingtoD.   April  80^ 
Mabteb  and  Servant  ^9l37(l)— Staetino 

DANOEBOUS  MACniNEBT— Waening — NON- 
DELEOABLE  DUTIES. 

Where  threshlns  machiae  was  stopped  be- 
(Musa  the  cylinder  was  cloeged,  the  master 
owed  the  nondelegable  duty  to  give  warning 
before  starting  to  a  snrant,  who  In  pursuit 
of  bis  duties  was  in  a  dangerooa  jiositkHi  dean- 
ing  the  cylinder. 

D^artment  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Wm.  A.  Huneke, 
Judge. 

Action  by  Nick  Daraveleas  against  Norton 


H.  Morrlsm  and  wife.  Ju<^ent  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Graves,  Klzer  &  Graves,  ct  Spokane,  for 
appellants.  Nuznm,  Clark  &  Nnium  and  Geo. 
H.  Annitage,  all  of  Spokane,  tor  respondoit 

HOLOOMB,  J.  In  this  action  to  recover 
damages  for  personal  injiiries,  alleged  to 
have  been  caused  while  plaintiff  was  working 
on  a  separator  threshing  turnip  seed  cm  de- 
fendants* farm,  plaintiff  had  rordict  and  Judg- 
ment 

Appellants  answered  by  admissions  and 
general  denial  and  the  affirmative  defense  of 
contributory  negligence.  They  did  not  plead 
as  an  affirmative  defense  that  respond«)t's 
Injury  was  caused  by  the  negligence  of  a  fel- 
low servant.  They  did  not  move  for  a  non- 
suit or  a  directed  verdict.  They  did  not  re^ 
quest  instructions  req[>ecttDg  negligence  of 
fellow  servants,  or  any  other. 

The  strftw  was  run  throned  two  separators. 
It  passed  from  the  first  or  big  machine 
thro>Qgh  a  conveyor  to  the  cyllndw  of  the 
sectmd  ot  little  machine.  Eadi  separator 
was  run  1^  an  Ind^wndent  ^iglne.  !Ebe 
cylinder  of  the  small  separator  occaidonally 
bectime  closed,  and  it  was  respondents  duty 
to  dear  it,  and,  In  pnrsuance  ttaereaC,  to  siff* 
nal  for  the  engineer  to  stop.  The  engine 
was  about  70  feet  from  the  cylinder  ot  the 
separator,  and  the  engineer  oonld  see  plainly 
any  one  on  top  of  the  separatw  or  worUng 
about  the  cylinder.  Signals  to  stop  or  start 
were  given  by  the  hand  or  rcice  by  the  man 
on  top  of  the  separator  to  die  engineer.  It 
was  customary  for  the  engineer  to  ^re  two 
short  toots  of  the  whistle  before  he  started 
his  ^glue.  Prior  to  the  time  of  the  accident 
the  separator  had  stopped,  having  become 
clogged,  and  while  respondrat  was  engaged 
in  clearing  the  cylinder  the  engine  suddenly 
started  without  any  warning  or  signal,  caus- 
ing the  injur}-  to  respondent. 

Appellants  assign  as  errors:  (1)  Giving  in- 
struction No.  8 ;  (2)  denying  defendants' 
motion  for  Judgment  non  obstante;  (3)  deny- 
ing defendants'  alternative  moticm  for  new 
trial. 

Appellants  excepted  generally  to  instroc- 

tlon  No.  3,  which  is: 

"If  the  plaintiff  has  shown  hj  the  prepon- 
derance of  the  evidence  that  pursuant  to  bis 
signal  the  machine  was  sto[)pcd,  and  that  he 
then  stepped  down  upon  the  revoiving  belt 
which  carried  the  straw  into  the  cylinder,  and 
was  engaged  in  cleaning  out  the  cylinder,  and 
that  while  so  engaged  and  without  notice  or 
warning  to  him,  the  machine  was  started,  cai^ 
rying  him  into  the  cylinder,  thus  injuring  him, 
then  the  plaintiff  will  be  entitled  Co  damages 
on  account  of  his  injuries  from  the.  defend- 
ants." 

We  will  concede  that  the  above  instruction 
would  be  erroneous  If  the  fellow-servant  doc- 
trine had  been  an  Issue,  and  no  other  Instruc- 
tion had  been  given.    We  are  not  disposed 
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to  sustain  the  fdlow-serrant  theory.  Tlie  In- 
jury was  due  to  lack  of  warning  In  starting 
macblnery  while  respondent  was  In  a  place 
of  extreme  danger.  To  give  sadi  warning 
la  a  nondelegable  dnty  of  the  master,  from 
which  be  cannot  escape  liability  by  delegating 
the  duty  to  another.  Schneider  t.  South 
;l>ftcoma  MIU  Co.,  65  Wash.  590.  5M,  118  Fac. 
750.  Threshing  machines  and  their  appU- 
ancee  may  not  be  as  dangeroos  Inatmmen- 
talltles  as  sawmills  and  their  appliances,  but 
any  high-powered  mechanical  apparatus,  usu- 
ally operated  at  great  speed  and  requiring  bu- 
man  labor  to  attend,  necessarily  has  great 
potentlalltlefl  of  danger  and  injury.  The 
mere  fact  that  the  acddoit  happened  on  a 
taxmt  ttom  machinery  operated  for  farming 
purposes,  furnishes  no  exception  to  the  gen- 
eral rule  above  stated. 

The  Jury  found  In  favor  of  respondent, 
and,  if  there  is  mfOtdent  evldoice  In  the  rec- 
ord upon  whldi  a  jadgmant  can  be  based,  we 
wUl  not  set  the  verdict  aside.  Having  con- 
dnded  i^alnst  ai«>dlanttf  fellfw-servant 
theory  and  finding  no 'error,  it  becraoea  un- 
necessary to  extend  fbta  opinion  1^  Snrther 
diseasing  the  motions  tor  Judgment  wn  (A>- 
stante  and  for  new  trial. 

The  Judgment  of  the  trial  court  la  affirmed. 

ELLIS.  C  J.,  and  PABKBR  and  CHAD- 
WICK,  JJ.,  concur. 


MU^LEB  V.  BBBVES  et  nx.  (No.  14377.) 
(Supreme  Court  of  Washington.   April  29^ 

i»ia) 

1.  AffeaIi  and  Bkbob  4»8B6  —  S^rrniifos 
— Tbiai.  bt  Coubt. 

In  action  for  damages  tried  without  a  jury, 
the  trial  court  having  been  better  situated  to 
Judge  tba  credibility  <u  the  witnesses,  the  court 
on  appeal,  though  it  tries  the  case  de  novo, 
will  Dot  disturb  his  findings  unless  dearly 
against  the  preponderance  of  the  evidence. 

2,  Aniuals  «=974(6)  —  VioiOTJS  Akimals  — 
E!vjDENCE — Sufficiency. 

Evidence  Ae^  to  sustain  Judgment,  in  fsvor 
of  penKHi  who  went  on  defendant's  premises  on 
business  errand  and  was  bitten  by  a  vldous 
dog  harbored  by  defendants. 

S.  AimcALfl  ^s»72— YiciouB  AnncALS— iRjr- 

BIB8  TO  PKBSOHS— LlABIurr. 
One  harboring  a  ncious  animal  knowing  of 
its  vicious  propensities  although  not  its  owner, 
is  liable  in  damages  ror  the  injuries  it  causes 
another. 

Department  1.  Appeal  from  Superior 
Court,  Skagit  County;  Augustus  Brawley, 
Judge. 

Action  by  O.  A.  Miller  against  W.  I.  Beeves 
and  wlf&  Judgment  for  plaintiff,  and  de- 
fendants aiveal.  Affirmed. 

Cooley,  Honm  &  Mulvihlll,  of  Everett,  and 
Gea  U.  Mitchell,  of  Stanwood,  for  appel- 
lanta  Llvermore  &  Hanson,  of  Mount  Ver- 
non, for  respondent. 


rULLERTOK,  J.  The  respondent  when 
golnj*  <m  to  the  premises  of  the  ^pellants 
OD  a  business  errand  was  bitten  by  a  dog. 
For  the  injuries  suffered  he  brought  this 
actl<ni  In  damages.  'J^e  cause  was  tried  by 
the  conrt  sitting  without  a  Jury  and  resulted 
In  a  Judgmmt  against  the  app^lanta  in  the 
sum  of  $1,000.  This  Is  an  appeal  from  the 
judgment  entered. 

The  evidence  npon  the  part  of  the  respond- 
ent tended  to  show  that  the  dog  was  a  stray, 
coming  voluntarily  upMi  the  premises  of  the 
appellants  where  it  was  harbored  and  cared 
for  by  them.  It  was  In  evidence  that  the 
appellants  at  times  kept  the  dog  tied  on  the 
premises,  a  part  of  the  time  In  the  woodshed 
and  at  other  times  in  the  yard;  that  at  one 
time  it  left  the  premises  when  one  of  appel- 
lants (Mrs.  Keeves)  went  after  it  and  brought 
It  back;  that  at  another  time  Mrs.  Eeeves 
desired  to  leave  the  home  for  a  short  time, 
when  the  dog  was  given  In  charge  of  an  «n* 
ploye  of  the  appellants  to  be  cared  for  until 
her  return.  The  vldona  propensity  of  the 
dog  was  also  shown,  and  evidence  introduced 
tending  to  show  knowledge  on  the  part  of  the 
appellants  of  such  vicious  prop«islty.  In- 
deed, the  respondent  testified  that,  when  he 
reached  the  porch  of  the  residence,  he  was 
heard  by  Mrs.  Reeves,  who  came  hurriedly 
down  the  stairway,  csJUng  to  him  to  "look 
out  for  the  dog."  On  the  other  side,  much 
or  all  of  this  was  denied  by  the  appellants 
and  their  witnesses.  The  appellants  testi- 
fied further  that  they  never  did  harbor  the 
dog;  that  they  had  repeatedly  tried  to  drive 
It  away;  that  they  had  complained  to  the 
town  marshal  of  his  presence  on  their  prem- 
ises, and  had  sought  to  have  it  removed  by 
that  officer;  that  they  never  fed  the  dog; 
that  the  only  time  it  was  tied  up  by  them 
was  after  It  had  bitten  the  respondent;  and 
that  It  was  then  tied  so  that  it  could  be 
found  by  the  marshal  who  had  been  sent  tor 
to'  remove  and  kill  it. 

[1,2]  The  aiqpellants'  principal  contention 
Is  that  the  evidence  is  Insuffident  to  Justify 
tbft  Judgment  It  is  not  disputed  that  there 
was  evidence  sufficient  to  make  a  case  for 
a  Jury,  and  that,  had  the  cause  been  tried 
by  a  jury,  a  verdict  in  favw  of  the  respond- 
ent would  have  been  conclusive  upon  the 
court  But  it  is  argued  that,  since  this  court 
tries  the  case  de  novo  and  roust  review  the 
evidence.  It  cannot  be  Justly  found  upon  such 
a  review  that  the  evidence  pr^nderates  In 
favor  of  the  respondent.  Looking  at  ttie  evi- 
dence from  the  typewritten  record  it  roust  be 
confessed  that  this  argument  is  somewhat 
persuasive^  Certain  it  Is  that  we  would  not 
reverse  the  court's  coocluslon  had  It  beea 
for  the  oQier  side.  But  where  a  case  rests 
for  its  facts  entirely  upon  the  otrX  evldrace 
of  witnesses  testlQiiig  before  the  oout,  great 
weight  is  always  given  to  the  cwduslons  of 
the  trial  judge.  He  has  a  distinct  advantage 
in  determining  the  truth,  which  this  court 
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has  not  He  can  observe  Che  manner  and  de- 
meanor of  the  witnesses  when  testifying, 
which  the  reviewing  court  cannot  do,  and 
testimony  appearing  evenly  balanced  when 
viewed  from  the  record  may  not  appear  so 
when  heard  from  the  mouths  of  the  wltness- 
es!  themselves.  For  this  reason  this  court 
has  adopted  the  rule  in  such  cases  that  it 
will  not  disturb  the  findings  of  the  trial 
Judge  unless  It  is  made  to  appear  clearly  that 
the  ertdence  preponderates  against  illts  cod- 
eluslons.  Here  we  cannot  say  it  does  so  and, 
following  the  rule,  must  affirm  the  findings. 

[Jl  That  a  person  harboring  a  vicious  an- 
imal, knowing  of  its  vidous  propensities,  al- 
though not  Its  owner,  is  liable  In  damages 
for  the  injuries  it  may  cause  another,  is 
well  settled  by  the  authorities.  In  the  Eug- 
lish  case  of  McKane  t.  Wood,  5  0.  ft  P.  1,  it 
Is  said: 

'^he  faarboring  a  d<v  about  one's  premises, 
or  allowlDg  him  to  resort  there,  is  a  sufficient 
keepiug  of  the  dog  to  support  this  form  of  ac- 
tion." 

In  S  Corpus  Juris,  106,  the  rule  Is  laid 
down  In  this  language: 

"A  man  may  own  an  animal  and  yet  not  be 
its  keeper.  The  word  'keeprr'  is  equivalent  to 
'the  person  who  harbors.'  'Hartoring'  means 
protectini;,  and  one  who  treats  a  dc«  as  living 
at  his  hoiiae,  and  undertakes  to  cootrol  his  ac- 
tions, is  the  owner  or  keeper  within  the  meaning 
of  the  law." 

For  a  collection  of  the  American  eases  on 
the  question,  see  Wood  v.  Campbell,  Ann. 
Cas.  ldl4B,  606,  and  the  note  thereto. 

nie  Judgment  is  afllrmed. 

33LLIS,  C.  J.,  and  PARKER,  MAIN,  and 
WKBSTER,  JJ.,  concur. 


CARKONBN  T.  COLUMBIA  ft  P.  S.  B.  C6. 

(No.  14461.) 

(Supreme  Court  of  Washington.    April  30, 
1018.) 

1.  Nbw  TaiAL  €»114  —  Insufficikkct  of 
BviDEHCB— Dbath  or  Trial  Juikh. 

In  view  ot  Hem.  Code  1915,  |  67,  providing 
that  no  proceeding  is  affected  by  vacancy  of 
judge's  office,  and  section  388;  defining  new  trial 
as  a  re-exuminatiou  of  an  issue  in  the  same 
court^  judicial  discretiixt  to  grant  new  trial  for 
insuflicicDcy  of  evidence  is  vested  in  the  court, 
and  not  the  judge,  so  tliat  it  may  be  excrciscti 
by  the  new  mcumbent  after  death  at  the  trial 
judge. 

[Ed.  Note.— For  other  definitims.  see  Words 
and  Phrases,  First  and  Seoond  Series,  New 
Triai] 

2.  Appeal  Ann  Ebbok  9=>Q79&i  —  Scopb— 

CoNFucTJKO  Evidence. 
Though  it  may  have  been  error  to  hold  the 
evideuce  iiisutiicient  to  support  the  verdict,  the 
order  granting  new  trial  on  that  ground  will 
not  be  disturbed,  if  there  is  a  substantial  con- 
flict in  the  evidence. 

Department  1.  Appeal  from-  Superior 
Court,  King  County;  John  S.  Jurey,  Judge. 

Action  by  James  Carfconen,  as  administra- 
tor of  John  Athanaslades,  deceased,  against  | 


the  Coluqibla  ft  Puget  Sound  Bailroad  Com* 
pany.  From  an  order  setting  aside  Judg- 
ment on  vferdict  for  plaiutlfC,  and  granting 
new  trial,  plaintiff  appeals.  Affirmed. 

Geo.  H.  Rummens  and  Edward  Brady, 
both  of  Seattle,  for  appellant.  Farrell,  Kane 
&  Stratton  and  Stanley  J.  Padden,  all  of 

Seattle,  for  respondent.  ^ 

FUT>LERTON,  J.  One  John  Athanaslades, 
while  engaged  in  labor  as  a  section  hand  on 
respondent's  line  of  railway,  was  run  over 
and  killed  by  one  of  its  regular  passenger 
trains.   The  appellant  as  administrator  of 
the  estate  of  the  decedent  brought  an  action 
under  the  federal  Employes'  Liability  Act 
to  recover  for  the  benefit  of  the  widow  and 
minor  children.   Verdicts  were  returned  for 
$2,850  in  favor  of  the  vidow,  $900  in  favor 
of  the  elder  daughter,  and  fljdSO  in  t&vor  ot 
the  youi^er  daughter,  aggreieatlng  a  total  of 
$5,700.  Judgmwt  was  entered  upon  tbe  ver- 
dict, and  two  days  thereafter  the  respondent 
moved  fo_r  judgment  notwithstanding  the 
verdict,  and  also  for  a  new  triaL   On  a  hear- 
ing before  the  trial  judge  the  motion  for 
judgment  non  obstante  was  granted,  but  no 
disposition  was  made  of  the  motion  for  new 
trial.   On  an  appeal  from  the  judgment  r^- 
dered  notwithstanding  the  verdict,  we  held 
that  the  motion  therefor  was  not  timely 
made,  Inasmuch  as  judgment  on  the  verdict 
had  been  entered  prior  to  tbe  filing  of  the 
motion.  The  Judgment  was  reversed  and  the 
cause  remanded,  with  instructions  to  the 
lower  court  to  consider  and  determine  Uie 
motion  for  a  new  trial,  which  was  pending 
and  undisposed  of.   See  Carkonen  t.  C(^um- 
bla  ft  P.  S.  B.  Co.,  86  Wash.  473,  150  Pac. 
1162.   The  superior  judge  who  had  tried  the 
cause  had  died  pending  the  appeal,  and, 
when  the  cause  was.rmanded  for  determi- 
nation of  the  motion  for  a  new  trial,  the 
matter  was  considered  and  determined  by 
his  successor  in  office,  who  made  an  otda 
setting  aside  the  Judgment  cm  the  verdict 
and  granting  a  pew  trial,   mils  order  Is  as- 
signed by  the  appellant  as  error. 

[1]  Tbe  first  contention  urged  by  the  ap- 
pellant Is  that  the  successor  of  a  Judge  who 
tried  a  cause  Is  not  rested  with  tiie  same 
discretion  as  his  predecessor  in  granting  a 
new  trial  on  tbe  ground  of  insufficiency  ot 
tbe  evidence,  for  the  reason  that  tbe  succes- 
sor has  not  heard  the  witnesses  testify,  nor 
observed  their  demeanor,  thns  precluding  his 
ability  to  pass  upon  the  Question  whether  the 
losing  part?  has  had  a  Calr  triaL  A{q;)dlant 
argues  that  because  of  such  fact  the  rule 
that  the  ord«-  granting  a  new  trial  will  not 
be  disturbed  on  ai^teal  exc^t  nixm  a  show- 
ing of  abuse  of  discretion  does  not  apply. 
In  other  words,  the  appellant  contends  that 
the  successor  in  the  Judicial  office  lacks  Jn- 
risdictitHi  to  exercise  such  a  discretion.  Our 
statute  (Bern.  Code,  §  398)  defines  a  new 
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trial  as  a  re-examloatlon  of  an  Issue  In  the 
same  court  Furtber  provision  is  made  by 
Bern.  Code,  }  67,  that: 

"No  proceeding  in  a  cotirt  of  justice,  in  any 
action,  suit,  or  proceeding  pendrng  therein,  is 
affected  by  a  Taoanc?  in  the  office  of  any  or  all 
of  the  judges,  or  bty  the  failure  of  a  lession  of 
the  courL" 

It  ia  apparent  that  judicial  powers  are 
vested  in  the  court  rather  than  in  the  indi- 
vidual ezerdsing  fnnctiona  as  a  judge.  In 
the  case  of  Shepbard  t.  Gore,  20  Wash.  4^. 
67  Fac*  256,  where  a  successor  In  the  office 
of  Judge  disregarded  a  ruling  In  the  same 
case  by  his  predecessor,  we  said: 

"It  is  insisted  by  the  appellant  that  Judge 
Griffin  had  no  right  to  overrule  a  decision  made 
by  Judge  Jacobs  in  the  case.  But  the  racces- 
sion  of  judges  cannot  be  coDBidered  by  this 
court;  the  office  is  a  contlouing  one;  the  per- 
sonality of  the  judge  is  of  no  legal  importance. 
The  action  of  Judge  Griffin  was  in  legal  effect  a 
correction  of  his  own  action,  which  he  deemed 
to  hare  been  errooeoiu;  and  It  wwe  far  bet- 
ter  tiiat  be  ihooU  correct  it,  than  to  perpetuate 
an  error  wbicb  would  have  to  be  corrected  by 
this  eourt" 

In  the  case  of  State  ex  rel.  Bncfeer  t.  Su- 
perior Court,  18  Wash.  227,  51  Pac.  365, 
where  the  successor  in  the  ofDce  of  judge 
vacated  a  prior  judgment,  we  said : 

"The  judge  of  the  superior  court,  who  direct- 
ed the  judgment  of  dismissal  on  the  20th  day 
of  December,  1896,  retired  from  office  and 
his  successor  occupied  the  office  at  the  time 
the  motion  to  vacate  the  judgment  was  made. 
The  action  of  the  superior  court  is  that  of  the 
judge  of  the  court,  and  a  change  in  the  per- 
sons who  occupied  the  position  does  not  affect 
the  consideration  of  the  vacation  of  the  judg- 
ment" 

That  the  successor  in  office  of  the  judge 
who  presided  at  the  trial  of  a  cause  is  vest- 
ed with  discretion  to  pass  upon  a  motion  for 
a  new  trial  is  well  settled  In  other  jurlsdic- 
tlona.  See  Hughley  v.  Wabasha.  69  Minn. 
245,  72  N.  W.  78;  Benson  v.  Hall,  197  Mass. 
617.  83  N.  B.  1036;  Jones  v.  Sanders,  103 
Cal.  678,  37  Pac.  6^9;  Southall  v.  Evans,  114 
Va.  461,  76  S.  E.  929,  43  L.  B.  A.  (N.  S.) 
468,  Ann.  Cas.  1914B,  1229;  Penn.  Mut.  Life 
Ins.  Co.  V.  Ashe,  145  Fed.  593,  76  C.  O.  A. 
283,  7  Ann.  CaB.  491,  note.  Through  all  the 
decisions  runs  the  idea  that  courts  are  con- 
tinuing governmental  entities,  and  that  the 
Individual  judges  are  designed  to  guide  the 
operation  of  the  machinery.  In  the  func- 
tioning of  courts  the  law  is  concerned  only 
with  the  personal  element  of  the  presiding 
Judge  when  there  is  abuse  of  discretion  or 
misconduct  on  bis  part.  His  errors  of  law 
are  errors  of  the  court.  We  have  no  doubt, 
therefore,  that  a  successor  In  the  judicial 
office  has  power  to  exercise  his  discretion  in 
passing  upon  a  motion  for  a  new  trial  when 
the  judge  who  tried  the  cause  has  met  with 
death,  or  big  term  of  office  has  expired. 

[X]  The  appellant  sets  forth  the  memoran- 
dum (pinion  of  the  trial  judge,  and  ctmtends 
therefrom  that  the  judge  passing  upon  the 
motion  did  not  exercise  liis  own  Judgment 


and  discretion  in  so  doing,  but  rather 
sought  to  ascertain  the  opinion  of  his  prede- 
cessor in  office  and  give  effect  to  what  he 
believed  was  the  opinion  of  such  predeces- 
sor. But  while  the  judge  did  make  some 
comment  to  the  effect  that  be  had  endeavor- 
ed to  ascertain  his  predecessor's  views,  we 
find  the  following  in  his  opinion; 

"The  motion  for  new  trial  has  been  thor- 
oughly argued  and  briefed  beJore  ue,  and  up- 
on the  earnest  insistence  of  coansel  for  plain- 
tiff I  have  read  in  full  tfae  statement  of  facts 
used  on  the  appeal.  Upon  the  argument,  briefs 
and  statement  of  facts,  I  was  satisfied  that  the 
motion  for  new  trial  shonld  bo  granted,  unless 
such  was.  prefduded  by  the  question  of  last 
clear  chance  raised  by  counsel  for  plaintiff. 
After  consideration  of  brief  of  counsel  for  plain- 
tiff upon  the  question  of  last  clear  diance,  I 
read  over  again  the  testimony  of  the  engineer, 
upon  whose  testimony  this  question  is  raised. 
I  do  not  understand  that  this  question  was 
raised  on  the  trial.  The  engineer  was  not  ex- 
amined in  chief,  or  cross-examined,  or  exam- 
ined, or  queatitmed  at  all,  upon  any  such  prop- 
osition. He  was  not  given  any  opportunity  to 
explain  some  of  his  statements  which  might 
be  taken  as  tending  to  establiidi  the  conten- 
tion of  counsel  for  plaintiff.  However,  in  my 
judgment  the  testimony  as  it  stands  is  wholly 
insufficient  to  sustain  the  contentions  of  coun- 
sel for  plaintiff  in  this  regard.  For  the  reasons 
stated,  the  motion  for  new  trial  will  be  grant- 
ed. A  formal  order  to  that  effect,  if  desired, 
may  <be  prepared  and  presented  upon  due 
service  and  notice  to  counsel  on  the  other  side." 

This,  we  think,  shows  that  the  judge 
while  taking  Into  consideration  what  he  con- 
ceived to  be  the  views  of  his  predecessor  in 
office,  determined  the  matter  from  the  entire 
record,  and  exercised  his  own  Judgment  and 
discretion  in  so  doing.  This  court  has  fre- 
quently held  that  it  Is  within  the  province  of 
the  trial  court  to  grant  a  new  trial  where  it 
is  convinced  that  the  verdict  of  the  jury  Is 
against  the  weight  of  the  evidence,  and  that 
it  will  not  hold  such  an  order  to  be  an  abuse 
of  discretion  when  it  finds  a  substantial  con- 
flict in  the  evidence.  It  may  be  there  was 
error  In  the  original  holding  of  a  want  of 
sufficient  evidence  on  the  part  of  the  plain- 
tiff to  make  a  case  for  the  jury,  but  there  is 
no  doubt  as  to  there  being  a  substantial  con- 
flict. 

The  order  Is  affirmed. 

ELLIS.  C.  J.*  and  PABKHai,  MAIN,  and 
WEBSTEB,  JJ.,  concur. 


HATCH  V.  HOVEB^SCHTFFNER  CO.  et  aJ 
(No.  14439.) 

(Supreme  Court  of  Washington.    April  27, 
1918.) 

Appeal  and  Erbob  ^»265(1)— Pbesebvatio* 
OF  Exceptions. 
Where  no  exceptions  have  been  taken  to  tttf 
findings,  and  there  ia  no  statement  of  facts,  the 
court  must  dismiss  the  appeal  and  affirm  the 
judgment 

I>e$)ai1iuent  2.  Appeal  from  Superior 
Coprt.  Spokane  County:  Henry  U  K^inan, 
Ju^ge. 
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Action  by  MAry  N.  Hatcjb  against  the  Ho- 
ver-Schiffner  Company,  and  others.  Vrom 
the  judgment  rendered,  plaintiff  appeals. 
Affirmed. 

iBobertaoa  &  Miller,  of  Sp(^kane,  for  appel- 
lant. A.  a.  Gallagher,  of  Sptdtau^  for  re- 
spondeuta 

PBB  OUBIAM.  In  this  case  no  excepttona 
were  taken  to  any  of  the  findings  of  Met  and 
coDclnslons  <jt  law  as  made  by  the  court,  and 
no  statement  of  facts  or  bill  of  ecceptloos  Is 
In  the  record,  nor  has  any  been  settled  or  al- 
lowed by  the  trial  court  No  question  Is  raised 
whldtt  la  determinable  apart  from  facts  to  be 
diown  by  a  statement  of  facte.  It  has  been 
repeatedly  held  by  this  court  that,  where  no 
exceptions  have  been  taken  to  the  findings  and 
where  there  Is  no  statera«it  of  facta,  there  Is 
nothing  before  this  court  to  review,  and  we 
most  dismiss  the  appeal  and  afBrm  the  Judg- 
ment. Beeler  t.  Barr,  00  Wash.  258, 1S6  Pac. 
1040.  and  cas«  there  cited. 

Judgment  afflnned. 


EAHIiOTUS  GRAIN  &   SUPPLY  CO.  T. 
BIAIB.    (No.  14404.) 

(Supreme  Court  of  Wuhington.  April  20, 
lOia) 

1.  BtIDENCE  4es»460.— PABOL— EbDECUTXON  OF 
CONTBAOT. 

U|M>n  question  whether  alleged  contract  be- 
tween def^dant  and  P.  as  agent  of  plaintifl 
wu  in  fact  made,  evidence  tending  to  show 
that  P.  made  tbo  contract  aa  agent  foE  an- 
other wag  material;  the  rule  being  that  evi- 
dence tending  to  diapnte  the  actual  making  of 
the  contract  does  not  violate  the  parol  evl- 
donce  rule. 

2.  Contracts  *=»141(3)  —  Bxaounon  —  BJn- 

DKWCB. 

Where  all  negotlatiMiB  were  had  between 
defendant  and  P.  and  evidence  sufficiently  war- 
ranted b^ief  that  in  all  negotiatiODB  defendant 
believed  that  P.  was  acting  as  agent  for  an- 
other than  sdalntiff,  Jury  might  well  conclude 
that  there  never  was  any  contract  between 
plaintiff  end  dt^endant 

3.  E^uua,   Statutb  of  9=»107  (2)— Meuo- 

BA.NDUU  OF  SALB—DBSIO  NATION  OF  PABTim. 

A  purchtaer  as  well  as  a  seller  must  be 
designated  in  memorandum  oi  contract  for 
sale  to  satisfy  statute  of  frauds. 

Departmrait  1.  Appeal  from  Superior 
Court,  Franklin  County ;  John  Traax,  Judge. 

Action  by  the  Kahlotns  Grain  &  Snnily 
Company  against  John  Blair.  Judgment  for 

defendant,  and  plaintiff  appeals.  Affirmed. 

M.  L.  Driscoll,  of  Pasco,  and  TusUn  & 
Chandler,  of  Spokane,  for  appellant  Timo- 
thy A.  Paul,  of  Walla  Walla,  for  respondent, 

PARKER,  J.  The  plaintiff  company  seeks 
recovery  of  damages  from  the  defendant 
.Blair  which  It  claims  as  the  result  of  his 
failure  to  furnish  and  deliver  wheat  to  It 
In  compliance  with  a  written  memorandum 
of  contract  for  the  sale  thwectf,  which  mem- 


orandum with  the  signature  thereto  ttw 
plaintiff  claims  reads  as  follows: 

"8/5/l«- 

"Bot  from  John  Blair  1000  sax  early  Bart 
Wheat  at  1^  sadMd  per  bushel  1916  Octo- 
ber Delivwy  to  Kahlotns  Grain  &  Supply  Co. 

"[Sifniedl   John  Blair. 
"EahlotuB  Grain  &  Supply  Co., 
"FUed,  a-10— 16      A.  F.  PhiUipay  Mgr." 

Trial  in  the  superior  court  for  Frunklln 
county,  (dtting  with  a  Jory,  lesnlted  In  va> 
diet  and  Judgmoit  In  tofor  of  the  defendant 
from  whldi  the  plaintiff  has  appealad  to 

this  court 

The  plaintiff  In  its  complaint  having  iflead- 
ed  by  copy  the  contract  as  above  quoted,  re- 
spondent demurred  to  the  complaint  upm 
the  ground,  among  others,  that  the  written 
memorandum  ideaded  Is  vM  and  nnenforce- 
able  as  a  contract,  in  that  It  does  not  com- 
ply with  our  statute  of  frauds.  The  de- 
murrer btfng  by  the  court  overruled,  re- 
spondent answered  denytiv,  In  effect  that 
the  contract  pl«ided  was  evOT  fficecoted  or 
entered  into  by  the  parties  purporting  to 
have  signed  It,  and  afilrmativ^  alleged : 

"(1)  That  no  note  or  memorandum  in  writing 
of  the  alleged  bargain  for  the  sale  of  said  wheat 
was  made  or  signed  by  ttie  defendant  herein 
or  by  any  peraim  fay  him  thereunto  lawfully 
authorized. 

'\2)  That  said  alleged  contract  evidenced  by 
said  Exhibit  A  is  void  and  not  binding  upon 
said  defendant" 

While  It  Is  conceded  that  on  August  5, 
1016,  the  respondent  signed  the  memonndum 
above  quoted,  it  was  condustv^  proven  by 
the  testlmooy  and  admissions  of  A  E.  Phil* 
llpay,  the  manager  of  appellant  that  be 
wrote  the  words  and  figures  following  the 
signature  of  respondent  upon  the  memoran- 
dum some  time  in  the  montb  of  September, 
a  month  or  more  after  the  signing  of  It  by 
spondent  and  that  up  to  that  time  no  writing 
was  upon  the  paper  following  the  ^gnatnre 
of  respondent.  It  Is  also  conclusively  shown 
that  respondent  had  no  knowledge  whatever 
of  any  writing  or  signature  of  any  one 
having  be«i  put  upon  the  memorandum  fol- 
lowing his  own  al^ature  until  some  time 
after  Phllllpay  had  written  ttie  additional 
words  and  figures  thereon.  In  so  far  as 
the  entering  Into  of  the  contract  between 
appellant  and  respondent  became  a  question 
of  fact,  apart  from  the  question  of  the  stat- 
ute of  frauds,  the  evidence  was  directed  al- 
most wholly  to  the  question  of  whether  the 
contract  as  made  or  attempted  to  have  been 
made  was  wie  between  respondent  and  Phll- 
llpay, as  agent  of  appellant  or  one  between 
respondent  and  Phllllpay  as  agent  of  one 
Houser. 

[1,2]  The  contentions  of  counsel  for  ap- 
pellant are  directed  almost  wholly  to  their 
claims  that  the  trial  court  erred  In  refusing 
to  strike  out  all  evidence  received  upon  the 
trial  other  than  that  relating  to  the  differ* 
ence  between  the  contract  price  of  the  irtwat; 
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as  shown  by  the  meuun-sndnm,  and  Its  nuuv 
ket  Talue  <m  October  31,  1916,  wUch  would 
determine  the  amount  of  an>eUant's  recor- 
eey,  it  any,  it  being  omoeded  that  no  irtieet 
was  d^Tered  by  respondent  to  appellant, 
and  that  the  trial  court  erred  In  refnalng  to 
direct  Oie  Jury  to  find  In  appellants  faTor, 
leaving  only  the  amount  of  Its  recovery  to 
be  determined  by  the  jury.  The  argument  Is, 
In  snbstanoe^  that  all  of  this  svideDce  was, 
In  ^ect,  evidence  tending  to  vary  and  con- 
tradict the  terms  of  the  writtm  memoran- 
dum of  contract  of  sale.  A  critical  state* 
ment  of  the  evidence  might  show  that  some 
of  it  could  possibly  be  r^rded  as  tending 
to  vary  the  ^ms  of  a  caattact  made  or  at* 
tempted  to  be  made  between  respondent  and 
Phllllpay  as  agoit  for  Housw.  That,  how- 
ever, is  not  the  contract  here  sned  upon.  In 
so  far  as  the  eviddoe  toudied  the  question 
of  the  making  or  attempted  making  of  suds 
a  written  contract  or  the  varying  of  Its  terms 
If  It  was  made,  the  evidence  was  material  to 
this  controversy  opon  the  question  of  wheth- 
er the  alleged  contract  between  respondent 
and  Phlllipay  as  agent  of  appellant  was  In 
fact  made.  It  seems  to  be  the  settled  law 
that  the  receiving  of  evidence  for  the  pur^ 
pose  of,  and  which  tends  to  dispute,  the 
actual  making  of  the  contract  sued  upon, 
is  not  in  violation  of  the  rule  excluding  evi- 
dence varying  or  contradicting  the  terms  of 
a  written  InstrumCTt.  20  Oyc.  319.  In  so 
far  as  the  making  of  the  alleged  contract  be- 
tween respondent  and  Phllllpay  as  agent  of 
appellant  is  concerned,  respondent  denied  the 
making  of  any  such  contract.  He  was  not 
trying  to  vary  the  terms  of  any  such  con- 
tract, though  hla  evidence  did  tend  to  show 
that  the  written  memorandum  had  reference 
to  another  contract  In  terms  differing  some- 
what from  the  memorandum;  bat  this  evi- 
dence did  tend  to  show  that  there  was  In 
fact  no  contract  entered  into  between  re- 
spondent and  appellant.  All  negotiations 
were  had  between  respondent  and  Phllllpay, 
and  the  evidence  fully  warranted  the  jury 
In  believing  that  In  all  such  negotiations 
respondent  believed  that  Phlllipay  was  act- 
ing as  agent  for  Rouser  and  not  for  appel- 
lant. The  jury  manifestly,  as  their  verdict 
shows,  believing  this,  might  well  conclude 
that  there  never  was  any  ccsiteact  between 
respondent  and  appellant. 

[3]  It  might  well  be  argued  that  there 
could  In  no  eveat  be  any  recovery  upon  this 
memorandum  as  a  contract  because  It  fails 
to  name  a  purcHaser,  especially  when  read 
apart  frinn  the  signature  of  appellant  which 
was  placed  on  the  paper  long  after  the  date 
of  Its  signing  by  respondent  and  without 
his  knowledge.  Conceding,  for  argument's 
sake,  that  It  might  not  have  been  necessary 
for  a  purchaser  to  sign  the  memorandum  to 
render  it  enforceable  against  respondent  tn 
so  far  as  the  statute  of  frauds  Is  concerned, 


it,  ot  course,  was  necessary  tiiat  a  purchaser 
as  w^  as  a  seller  should  be  designated  in 
the  memorandum  to  satisfy  the  statute.  Ar* 
bogast  V.  Johnson,  80  Wash.  S37,  141  Pac. 
1140.  However,  we  leave  this  questUm  un- 
decided. 
The  jodgmoit  Is  affirmed. 

£I«LIS.  C.  J.,  and  rUIXERTON,  MAIN, 
and  WGBSTEB,  JJ.,  concur. 


FOLET  et  na.  v.  PIBROE  GOUNTT  SCHOOL 
DI8T.  NO.  10.   (No.  146&».) 

09nprame  Court  of  Washington.   April  30, 
1018.) 

Schools  Awn  School  Districts  «S3114— Ac- 
tions Against  Scnoox.  Distbicts— "Main- 
tain AN  Action." 
To  prosecute  an  appeal  is  to  "maintain  an 
action,"  within  T^awB  1917,  p.  332,  providing 
that  certain  actions  shall  not  be  maintained 
againet  school  districts,  although  the  judgment 
appealed  from  was  rendered  before  the  act  went 
into  effect 

[Ed.  Note.— For  other  deflnitionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Main- 
tain.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  U  CliffOTd,  Judge. 

Action  by  a  J.  Foley  and  Mary  Foley, 
husband  and  wife,  against  the  Pierce  County 
School  District  No.  10,  Pierce  County.  Wash, 
Judgment  for  defendant,  and  plaintUFs  aii- 
peal.  Affirmed. 

Gordon  At  Kasterday,  O.  O.  Nolte,  and 
Carroll  A-  Cfordon,  all  of  Tacoma,  for  appel- 
lants. Fred  Q,  Bemann,  Harry  B.  Phdps.  and 
A.  B.  Bell,  all  ot  Tacoma,  for  re^mndcnt 

PEIR  CURIAM.  This  action  was  begun  ov 
the  27th  day  of  Novanber,  1916,  to  recover 
damages  for  the  death  of  a  minor  son  of  ap- 
pellants. A  trial  resulted  in  a  verdict  In  favor 
of  the  defendant.  Judgment  was  entered  on 
the  1st  day  of  June,  1917.  Thus  the  cas^  pre- 
sents a  perfect  corollary  to  BroMin  v.  Is'orth 
Yakima  School  IMstrlct  No.  7.  172  Pac.  569. 
To  prosecute  an  appeal  Is  to  maintain  an  ac- 
tion. The  case  falls  under  the  bar  of  the  act 
of  1917  (Laws  1917,  p^  332). 

Affirmed. 


HENDRIX  V.  HENDRIX.    (No.  14203.) 

(Supreme  Court  of  Washington.    April  27, 
1918.) 

1.  DivoBCE  ^=>165(2)  —  Vacation  of  Judg- 
ment—Grounds— Excusable  Neglect. 

On  showing  that  plaintiff  in  divorce  suit  in 
order  to  avoid  pRymeDt  of  alimony  removed  from 
state  and  failed  to  defend  against  his  wife's 
cross-complaint,  on  which  judfcment  was  ren- 
dered in  her  favor,  be  was  not  entitled  to  vaca- 
tion of  the  Judgment  on  the  ground  of  ezcosable 
neglect. 

2.  Appeal  and  Ebbob  «£9982(1)  —  Divobce 
*»165(1)— Vacation  of  Judgment— Excus- 
able Neglect— DrscBETiow  of  Couet. 

The  opening  or  vacating  of  a  judgment  on 
the  ground  of  excusable  neglect  is  an  act  which 
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fs  discretioaar;  wltb  the  trial  ooart,  and  that 
court  has  power  to  impose  such  terms  as  may  be 
Just  and  reasonable  as  a  condition  to  the  grant- 
ing of  the  relief;  and  its  judgment  win  not  be 
interfered  with  unless  there  is  a  gross  and  mani- 
fest abuse  of  discretion. 

3.  DivoBCE  ^>165(1)  —  Vacation  of  Judg- 
ment —  DiSCBGTION  OF  CoUBT  —  IMPOSITION 
OF  TERlfS. 

Where  husband  having  sued  for  divorce  re- 
moved from  state  to  defeat  wife's  claim  in  cross- 
complaint  for  alimony,  it  was  within  the  discre- 
tion of  the  court,  as  a  condition  to  granting  his 
motion  to  vacate  the  judgment,  to  require  him  to 
subject  all  of  his  property  to  the  jarisdiction  of 
the  court  and  to  comply  with  alimony  and  ex- 
pense m<mc7  orders  previously  made. 

4.  Appeal  and  Ebsob  «=s>616(2)— Scopk— Af^ 
FiDAvrre. 

Affidavits  used  on  hearing  of  application  for 
temporary  alimony  cannot  be  consiuer(>tI  on  ap- 
peal unless,  by  certificate  of  the  trial  judge, 
they  are  made  part  of  record  and  included  in 
the  statement  of  facts  or  bill  of  exceptions,  and 
it  is  not  sufficient  that  they  are  found  in  the 
clerk's  trans^ipt 

5.  Appeal  and  Esrob  ^»931<8)  —  Scope  — ■ 
Findings  or  Fact. 

Where  the  findings  are  susceptible  of  two 
construction s,  one  of  which  will  sustain  the 
judgment  and  the  other  defeat  it,  they  will  be 
giveu  that  construction  which  sustains  the  judg- 
ment. 

0.  DivoBOE  «=»240(5)  —  Findings  —  Sutfi- 

OIENCT. 

Findings  that  the  haaband  earned  about  $135 
per  month  and  was  possessed  of  property  of  val- 
ue between  $7,000  and  $10,000,  that  he  abandoned 
his  wife  and  child  and  failed  and  refused  to  sup- 
port tbem,  and  that  he  failed  and  refused  to 
comply  with  orders  for  expense  money  and  tem< 
porary  alimony,  warranted  a  decree  of  divorce 
and  the  award  tS»2S0  as  alimony  and  suit 
money. 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  Wm.  A.  Huneke,  Judge. 

Action  by  W.  D.  H»idrlx  against  Cora  M. 
Hendrlx.  Judgment  for  defendant  on  her 
cross-complaint.  From  the  Judgment  and 
from  the  order  deoyii^  plalntlfl'a  applica- 
tion to  vacate  the  Jadgmait,  plaintiff  ap- 
peals. Affirmed. 

Tolnum,  King  ft  Way,  of  Spokane,  tor  ap- 
pellaat  F.  B.  Langford,  of  Spokane,  tot  n- 
spondent. 

MAIN,  J.  The  parties  to  this  action  were 
formerly  husband  and  wife.  The  plaintiff 
brought  an  action  against  his  wife  for  a 
divorce.  The  wife  denied  the  facts  in  the 
complaint  upon  which  the  divorce  was 
sought,  and  by  cross-complaint  sought  a  di- 
vorce against  the  plaintiff.  A  decree  was 
entered  In  favor  of  the  wife  upon  the  cross- 
complalnt  which  provided  that  she  should 
be  paid  $5,000  permanent  alimony,  $200  at- 
torn^'s  fee,  and  $S0  snlt  money.  Some  time 
after  this  Judgment  was  entered,  the  plain- 
tiff made  an  api^lcatlon  tor  the  vacation 
thereof  on  the  ground  of  excusable  neglect 
This  ai^Ucation  was  heard  upon  afBdavlts 
and  was  denied  by  the  superior  court  The 
plaintiff  in  the  divorce  action  and  petitioner 
in  the  application  to  vacate  the  judgment 


appeals  botb  from  tike  Judgment  In  the  prin- 
cipal action  and  from  the  order  denying  the 
application  to  vacate. 

The  feds  ma.f  be  stated  as  fttllom:  Dbi^ 
Ing  the  month  of  Febraai7, 1915.  the  divorce 
action  was  begun.  Soaa  tbeceafter  the  re> 
spcmdent  applied  to  the  court  for  alimony 
pmdoite  lite,  attonier's  fees,  and  antt 
money.  After  this  application  wsa  made, 
the  appellant  departed  from  the  state  and 
was  absent  therefrom  a  number  of  months. 
Tbe  action  was  b^^un  in  Douglas  county. 
On  August  2,  1916,  the  reqxtndent  eerred 
her  answer  and  cross-comidalnt  together 
with  a  motion  for  change  of  venue  to 
kane  county.  After  a  hearing  upon  this  mo- 
tion the  cause  was  transferred  to  Spokane 
county.  The  motion  for  temporary  alimony, 
suit  money,  and  attorney's  fees  was  then 
heard  and  resulted  in  an  order  directing 
that  the  appellant  pay  $100  on  account  of 
attorney's  fees,  $75  for  suit  money,  and  $50 
per  month  temporary  alimony.  At  that  time 
the  appellant  was  working  for  the  Great 
Northern  Ballway  Company  and  was  earn- 
ing approximately  $135  a  month.  After  this 
order  was  entered,  the  respondent's  attor- 
ney was  advised  by  the  appellant's  attorney 
that  the  appellant  could  not  make  any  com- 
pliance with  the  order  until  his  next  pay 
day,  which  would  occur  about  the  20th  of 
October,  following.  A  few  days  before  this 
latter  date,  the  appellant  departed  from  the 
state  of  Washington  and  went  to  the  state 
of  California.  By  written  stipulation  be- 
tween the  attorneys  for  the  respective  par- 
ties, the  cause  was  tried  on  the  2d  day  of 
November,  1916,  and  resulted  In  a  Judgment 
as  above  indicated.  Neither  the  appellant 
nor  his  attorney  was  present  at  this  trial 
and  the  prosecuting  attorney  appeared  In  the 
action.  Soon  after  this  Judgment  was  en- 
tered, an  action  was  Invnght  thereon  in  the 
state  of  CallfomlB,  and  the  interest  of  the 
appellant  in  his  deceased  father's  estate 
was  attached.  After  this  occurred,  the  ap- 
pellont  employed  attorneys  other  than  the 
attorney  who  appeared  for  him  In  the  di- 
vorce action  and  made  the  application  as 
above  stated  on  the  gronnd  of  excusable 
neglect.  This  appllcstlon  was  heard  upon 
afttdavitB. 

[1]  The  appellant  claims,  and  his  affidavit 
tends  to  support  him,  tliat  he  departed  from 
the  state  of  Waahlugtoa  with  the  intention 
to  return  thereto  and  contest  the  dlTOrce  ac- 
tion, and  that  his  attorney  failed  to  notify 
him  of  the  time  when  ttie  same  was  set  for 
trtaL  The  respondent  claims,  and  the  affi* 
davits  filed  !n  h»  behalf  show,  that  the  ap- 
pellant 1^  the  state  of  Washington  with 
the  Intention  of  abandoning  the  action,  and 
that  he  was  goliv  away  "for  good."  Ttnere 
are  four  aflldaTit's  to  this  effect,  any  one  of 
the  affiants  apparoitly  being  of  equal  credi- 
bility with  the  appellant  and  one  of  them 
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being  entirely  disinterested.  The  conclusion 
Is  Irresistible  tliat  when  tbe  appellant  depart- 
ed from  tbe  state  of  Washington  he  did  not 
intend  to  return,  and  that  he  Intended  to 
abandon  the  action.  From  tbe  record  It  Is 
a  reasonable  Inference  that  he  thought  be 
could  go  to  California,  receive  bis  Interest 
In  bis  father's  estate — which  was  then  ready 
for  distribution — and  defeat  the  collection  of 
any  Judgment  that  might  be  rendered  against 
him  in  the  divorce  action.  The  trial  court 
properly  held  that  the  judgment  should  not 
be  disturbed  on  Uie  ground  of  excusable 
neglect. 

[2]  At  the  close  of  the  hearing  In  the  trial 
court  upon  tbe  ai^licatlon  to  vacate,  the 
cause  was  continned  until  the  30th  day  of 
January,  1917,  for  the  purpose  of  giving  the 
appellant  an  op]?ortunlty  to  subject  all  his 
property  to  the  Jurisdiction  of  the  court  and 
to  comply  with  the  order  of  the  court  there- 
tofore made;  and  If  this  was  done  the  mo- 
tion to  vacate  was  tobe  granted.  The  appel- 
lant declined  to  comply  with  the  conditions 
imposed,  and  the  order  was  entered  'denying 
the  application  to  vacate.  The  opening  or 
vacating  of  a  Judgment  on  the  ground  of  ex- 
cusable neglect  is  an  act  which  is  discretion- 
ary with  the  trial  court,  and  that  court  has 
power  to  impose  such  terms  as  may  be  Just 
and  reasonable  as  a  condition  to  the  grant- 
ing of  the  relief;  and  its  Judgment  will  not 
be  interfered  with  unless  there  Is  a  gross 
and  manifest  abuse  of  discretion.  Bedding 
T.  Paget  Sound  Iron,  etc.,  Works,  44  Wash. 
200,  87  Pac.  119;  Pringle  v.  Prlngle,  55 
Wash.  93.  104  Pac.  135. 

[S]  The  terms  imposed  were  «itlrely  rea- 
sonable and  Just  There  appears  to  be  no 
good  reason  why  the  appellant  should  not 
subject  all  of  his  property  lo  the  Jurisdiction 
of  the  court  and  comply  with  tb«  orders  of 
tbe  court  previously  made.  Aa  already  in- 
dicated, he  tiad  not  in  any  respect  complied 
with  the  order  for  suit  money,  alimony 
pendente  lite,  and  attorney's  fees,  and  bad 
shown  no  disposition  to  comply  therewith. 
Had  the  trial  judge  granted  the  atvUcatliHi 
to  vacate  without  the  imposition  ot  the 
terms  mraitloued,  It  is  probable,  though  we 
do  not  liere  decide  tbe  question,  that  bis 
action  would  have  been  an  abuse  ct  diaere- 
tion. 

[4]  We  will  now  consider  the  appeal  frcnni 
the  judgment  In  tbe  principal  action.  On 
tbis  brandi  of  tbe  case  the  cause  is  here  to 
be  reviewed  upon  the  findings  of  fact,  con- 
cluslohs  of  law,  and  tbe  Judgment.  There 
are  embodied  In  tbe  supplemental  transcript 
certain  affidavits  which  were  used  m  the 
trial  court  upon  the  application  for  tempo- 
rary allniony.  etc.  These  the  appellant 
moves  to  strlbe.  Thla  motion  must  be  sus- 
tained. By  many  decisions,  which  need  not 
here  be  assembled,  it  has  become  the  set- 
tled doctrine  of  this  court  that  flffidavits 
used  upon  a  hearing  before  the  trial  court 


cannot  be  here  considered  unless  by  tbe  cer- 
tlBcate  of  the  trial  Judge  they  are  made  a 
part  of  tbe  record  by  being  Included  In  tbe 
stat^aent  of  facts  or  a  bill  of  exceptions. 
It  is  not  sufficient  that  they  may  be  found 
in  the  clerk's  transcript.  Upon  this  appeal. 
It  Is  claimed  that  the  findings  are  insuBl- 
cient  to  sustain  the  Judgment  in  two  re- 
spects: (a)  That  there  was  no  finding  as  to 
the  resources  or  necessities  of  the  respond- 
ent; and  (b)  that  tbe  award  of  $5,250  was 
not  warranted  by  the  court's  finding  as  to 
tbe  appellant's  resources.  The  findings  re- 
cite that  the  api>ellant  and  the  respondent 
intermarried  in  the  state  of  Iowa  cm  March 
19,  1890,  and  lived  together  as  husliand  and 
wife  until  the  year  1905i,  when  at  Avalon  In 
the  state  of  Missouri  the  appellant  aban- 
doned the  respondent  and  their  then  four 
minor  children,  the  result  of  the  marriage; 
that  the  appellant  failed  to  support  the  re- 
spondent and  the  minor  children  during  tbe 
ensuing  three  years,  at  the  end  of  which 
time  a  divorce  was  granted  to  tbe  respondent 
in  the  state  of  Missouri ;  that  subsequently 
on  November  6,  1912,  tbe  parties  remarried 
and  with  the  then  minor  child  Olive  Hen- 
drlz  took  up  a  residence  at  Hlllyard,  In 
Spokane  county.  Wash.,  where  the  respond- 
ent has  since  resided ;  that  from  tbe  Stb  day 
of  Noveuber,  1912,  until  on  or  about  tbe  Gtb 
day  of  NoTOuber,  1913.  tbe  appellant  neg- 
lected tbe  respondent  and  the  minor  child 
and  tailed  to  snppwt  tbem;  that  be  In- 
dulged in  tbe  bahtts  of  gambUng  and  drink- 
ing, whereby  he  dissipated  most  of  bis  earn- 
ings ;  that  he  remained  aw^  from  his  home 
at  nlgbts  wltbout  any  reasmiable  excuse; 
that  he  neglected  to  pay  tbe  bousdiold  bills 
and  eipensei^  and  neglected  to  fnmlsb  the 
resp(md«Dt  and  tbe  minor  child  with  suit- 
able raiment  and  the  necessaries  of  life; 
that  on  November  6,  1913,  he  left  his  home 
in  Hillyard  and  abandoned  tbe  respondent 
and  the  minor  child  and  has  ever  since 
lived  aerate  and  apart  from  them;  Ibat 
the-  appelant  Is  an  «d)le-bodled  man  and 
capable  of  wowing  about  $185  per  mouth  at 
his  business  as  a  railroad  man;  that  be  la 
possessed  of  veal  and  personal  pn^xNty  of 
the  value  of  from  $7,000  to  $10,000.  acquired 
by  inheritance;  that  be  bas  n^lected  and 
refused  to  comply  wttb  (be  order  oi  the 
court  directing  him  to  pay  to  tbe  respcudent 
$40  monthly  alimony  pendente  lite,  suit 
money,  and  attorney's  fees;  and  that  the 
sum  of  $200  was  a  reasonable  attorney's 
fee  to  be  allowed  to  the  respondent,  and  the 
sum  of  $50  is  a  reasonable  amount  to  be 
allowed  her  as  suit  m<Hiey. 

One  of  the  conclusions  of  law  was  that 
the  respondent  have  and  recover  from  the 
appellant  the  sum  of  $6,000  for  the  support 
and  maintenance  of  herself  and  minor  child, 
and  the  furtber  sum  of  $250  for  suit  money 
and  attorney's  fees.  Tbe  decree  entered  ac 
cords  with  the  findings  and  concluslwis. 
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[E,  8]  Alimg  with  t3i«  findings  must  be 
considered  their  reasonable  and  legitimate 
Inferences.  Whne  the  findings  are  sus- 
ceptible of  two  constructions,  one  of  which 
will  sustain  the  judgment  and  the  other  de- 
feat It,  they  will  be  ^ven  that  construction 
whldi  sustains  the  Judgm^t.  G&ntwell  t. 
Nunn.  46  Wash.  636,  88  Paa  1028;  Dobren- 
tal  T.  Plehl,  82  Wash.  433»  159  Pac.  371; 
Bnrleli^  v.  Consumers*  Publishing  Co.,  95 
Wash.  40,  163  Pac.  6. 

We  think  the  findings  In  this  case  suffi- 
cient to  sustain  the  judgment 

Aflbmed. 

ELLIS,  C.  J,,  and  PARKER,  WEB3TEB, 
and  FULLEBTON,  JJ..  concur. 


GBIFPITH  V.  WASHINGTON  WATER 
POWER  CO.    (No.  13888.) 

(Supreme  Court  of  Washington.   May  4,  1018.) 

1.  MAsm  Ain>  SntvANT  «s>276<3)— Injubies 
TO  Skbvant— Pboximatk  Cause— Evidence. 

In  an  action  for  personal  injuries  sustained 
by  an  electrical  engineer  from  an  electric  shock 
while  adjusting  a  generator,  erldence  AeU  insnf- 
fldent  to  show  the  moximate  cause  of  the 
injury. 

2.  Master  and  Sebvart  <^101,  102(6)  — 

INJITBIES  TO  SeBVAN1V-I>BIXCTIVE  APPU- 
ANCX8. 

An  employsr  Is  not  required  to  proride  the 
newest  and  best  appliances,  but  fnlfills  his  duty 
when  tie  proTides  macbinery  of  ordinary  char- 
acter and  reasonably  safe. 

3.  Mastbb  and  Sekvant  «=»101,  102(2)— In- 

JUBIES  TO  SEBVAHT— EllFLOTBB  AS  INSUBEB. 
Employers  are  not  insurers,  and  the  law  rec- 
ognizes that  absolute  safety  Is  unattQinable. 

4.  Mastcb  and  Servant  <^206— Injttribs  to 
Sebvant— Assumption  or  Risk. 

An  employe  assDmes  the  risk  incident  to  the 
employment. 

5.  Hastes  and  Sebvant  «=»210<T)— Ihjubibs 
TO  Servant— A ssDMPTioN  or  Bisk. 

Tbe  rule  that  a  servant  asaames  the  risk 
of  apparent  danger  applies  with  special  force  to 
electrical  applisnces,  whero  the  servant  is  ex- 
perienced in  their  use. 

Department  2.  Appeal  from  Superior 
Court,  Spc^ane  County;  E.  H.  SulUvan, 
Judge. 

Action  by  Warren  Griffith  against  the 
Washington  Water  Power  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Ueversed,  with  directions  to  dismiss. 

Post,  Russell,  Carey  &  HIgglns,  of  Spo< 
kane,  for  appellant.  Burcbam  A  Blair,  of 
Spokane,  for  respondent 

HOLCOMB,  J.  In  this  action  for  personal 
Injuries  respondent  had  verdict  and  Judg- 
ment Respondent  was  a  graduate  electrical 
engineer  of  several  years*  experience,  and 
had  bem  employed  by  aiqjellant  some  eight 
or  nine  months  Immediately  prior  to  the  ac- 
cident at  its  power  house  at  and  around  the 
generator  (a  machine  used  for  generating 
electricity),  wbi^  he  claims  was  defective 


and  obsolete,  and  vf  whose  detective  condi- 
tion he  claims  he  lud  no  notice.  Appellant 
admits  the  Injury  and  ideada  oontributory 
negligence  and  aiswued  risk. 

Appellaot  assigns  as  error:  (1)  The  court 
erred  in  overralliv  dtfiBiidanfs  challraige  to 
the  evidence  at  tbe  close  of  plalnUfTs  case; 

the  court  erred  In  overruling  defendant's 
motion  fbr  a  judgment  of  dismissal  at  the 
close  of  all  the  evidence  and  In  snbmittlne 
the  case  to  the  juiy ;  (fl)  the  court  erred  In 
overruling  defendant's  motion  for  Judgment 
non  obstante  veredicto  and  In  entering  jndg^ 
ment  on  the  verdict. 

[1]  These  assignments  may  be  taken  up 
together.  The  proximate  cause  of  the  In- 
jury seems  to  be  merely  conjectural.  The 
respondent,  after  describing  the  machinery 
and  his  duties,  testified  In  his  direct  exami- 
nation as  to  the  Injury  on  June  14, 1010: 

"Q.  Now,  Mr.  Griffith,  coming  down  to 
June  14,  1010.  after  you  had  cleaned  out  the 
commutator,  state  who  was  there  at  that  tisie. 
Did  you  statef  A.  Ur.  BawUns.  Q.  What  was 
done  after  the  machine  was  cleaned  oat?  A. 
Well,  after  it  was  gone  over  thoroughly,  why 
then  the  order  was  given  to  the  operator  to 
throw  it  upon  the  line  in  order  to  get  the  serrice. 
You  nnderstaod  there  is  a  certain  procedure 
that  has  to  be  gone  through  with;  the  floor- 
man  has  to  bring  the  machine  up  to  tbe  proper 
speed,  BO  as  to  get  the  proper  voltage  before  it 
can  be  thrown;  that's  one  of  the  duties  of  the 
floornum.  the  machine  tender.  Q.  That's  what 
you  were  doing  at  that  time?  A.  Yes,  that's 
the  shift  I  was  taking  at  that  time.  Q.  Well, 
state  what  occurred  then,  after  the  machine 
started.  A.  Well,  after  the  machine  was  start- 
ed and  OQ  to  the  line  and  carrying  load,  I 
don't  know  how  much  load;  at  that  particular 
instant,  I  noticed  that  one  of  these  brushes  in 
here  on  this  side,  I  think  it  was  here  (indi- 
cating), I  would  say  the  third  brush  arm  holder 
from  the  top.  to  your  left  as  you  face  the  com- 
mutator, I  noticed  one  of  the  brushes  sparking. 
80  I  stepped  upon  this  board  very  carefully 
and  with  one  hand  released  that  little  spring, 
and  with  the  other  hand  removed  that  carboo 
brush,  and  scratched  the  under  part  of  it  with 
the  finger,  and  found  a  little  hard  particle  on 
it,  and  I  just  seratt^ed  it  off  witii  my  finger 
nail  and  placed  the  brush  back  in  posidon,  and 
it  worked  fine,  to  my  satisfaction;  then  I  step- 
ped around  to  the  otlier  side  of  the  generator, 
and  I  noticed  that  this  brush  <m  this  side,  in  a 
similar  position,  I  noticed  one  olE  Uie  brushes 
there,  bucking  a  little  bit,  and  I  was  goiug— 
I  stepped  upon  there  and  I  got  my  hands  just 
in  this  position  (indicating)  and  that's  all  I 
know,  and  when  I  came  to.  I  was  down  on  the 
floor  there,  badly  burned.  Q.  Now,  what  caused 
you  to  fall?  A.  WelL  the  flash  was  so  great 
that  it  dazed  me,  and  mode  me  oncMudous; 
I  know  that" 

There  was  no  direct  testimony  as  to  the 
cause  of  tbe  accident,  but  there  was  a  great 
deal  of  testimony  that  this  particular  gen- 
erator sparked  a  good  deal  of  Che  time,  and 
that-  occasionally  there  would  be  a  "flash- 
over."  Plaintiff  knew  that  the  graerator 
was  dangerous  while  carrying  a  load,  aod 
that  It  would  "flash-over"  If  a  brush  should 
accideutally  be  drofved  on  the  commutator, 
and  that  it  would  flesh  when  carrying  flOO 
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Tolts  on  tbe  rBUway  Bervloe.  He  may  bare 
dlatnTbed  tbe  exciting  cause  of  tbe  flasb. 

[2]  PlalntUC  attribatee  negligence  to  the 
nae  of  tbe  type  of  generator  «n  wbidi  he  was 
Injured,  and  showed  that  Improreaneats  have 
been  made  upon  generators  since  1906,  by 
which  varying  loads  can  be  better  taken  care 
of  without  sparking  at  tbe  commutator.  The 
generator  uptm  which  tbe  injury  occurred 
was  of  a  type  still  In  common  use  In  electri- 
cal power  plants  without  the  latest  ImpraTe- 
ments. 

[S,  4]  We  held  In  Hoffman  t.  Am.  Foundry 
<Jo.,  18  Wash.  28T,  61  Fac.  385,  that  the  law 
ts  well  settled  that  the  master  dlsdiarges  bis 
duty  when  he  provides  machinery  that  Is  of 
ordinary  character  and  reasonably  safe.  He 
Is  not  required  to  snwide  the  newest  and 
hest  Employers  are  not  insurers,  and  tbe 
law  recognises  that  absolute  safety  is  unat 
tainable.  They  are  Uable  for  the  results  of 
tbett  negligence  and  not  for  the  dangers 
necessarily  connected  with  the  service.  The 
risks  incident  to  the  ^ploym^t  are  assum- 
ed by  the  person  accqithig  sudi  emiAoyment. 
An  emplf^er  who  uses  machinery  irtilefa  is 
in  common  and  ordinary  use  In  the  line  of 
business  in  whldi  he  Is  engaged  cannot  be 
held  llatfle  for  an  accident  which  might  have 
been  prevented  by  the  use  of  different  ma- 
chinery. 

It  has  also  beea  beU  In  Le  Olalre  W. 
W.  P.  Co.,  88  Wash.  SOO.  667,  145  Pac.  584, 
that  an  empl<qrer  compiles  with  his  duty  to 
bis  empl(^  when  he  ezerdses  reas<niable 
and  OT^nary  care  In  tbe  s^ectton  of  instru- 
mentalities destined  tor  bis  use,  when  be 
famishes  him  with  such  as  are  in  common 
use,  without  radical  directs  in  themselves, 
even  though  it  may  be  shown  that  there  were 
better  appliances  for  the  particular  purpose. 
The  machine  In  question  was  not  shown  to 
have  any  radical  defect  In  Itself. 

[I]  It  la  a  weU-settled  role  that  the  serv- 
ant assumes  the  risk  of  apparent  dang^. 
Thia  rnle  wUl  apply  with  equal  force  to 
each  dangerous  inatr  omen  tali  ties  as  electric 
cal  appliancM*  especially  where  tbe  servant 
Is  experienced  and  has  worked  around  such 
InstrumoitB  a  considerable  time. 

There  being  no  evidence  to  sustain  the  ver- 
dict,, the  cause  wlU  be  reversed,  with  direc- 
tions to  dismiss. 

ELLIS,  O.  J.,  and  pHADWIOK,  MOUNT, 
and  PABKUfft,  JJ.,  concur. 


TACOMA  ASS'N  OF  CREDIT  MEN  v. 
LTONB  et  al.    (No.  14584.) 
<Sopreme  Court  of  Washington.   May  T,  1918l) 
Husband  and  Wipe  «=»270(10>  —  Fobbclo- 

SURE  OF  MOBTOAOB— DEnclENCT  JUDOUENT 
— COHMUNITT  PBOFEBTT— BVIDKNCK. 

Where  notes  and  mortgages  bave  been  giv- 
en by  partners  in  the  conduct  of  a  mercantile 
harinesi,  the  obhsationB  become  prima  fade 


oommunit?  <d)ligatioBs;  and,  in  the  absence  d 

evidence  to  orercome  the  presumptic»i,  the 
mortgagee,  on  foreclosure,  is  entitled  to  a  de- 
ficiency Judgmoit  Bffainat  the  community. 

D^rtmoit  2.  .^tpeal  tma  Snpoiw 
Ckmrt,  Orays  Harbor  County;  George  D. 
Abel,  Judge. 

Suit  by  tbe  Taooma  Association  of  Credit 
Men  against  SVank  Lytms  and  his  wifie  and 
another.  From  a  Judgmoit  for  plaintiff  en- 
tered on  dtfault,  it  appeals.  Beversed  and 
remanded,  with  directions. 

W.  W.  Eeyes,  of  laooma,  for  appelant 
Jobn  Burton  Keeaex,  ot  Tactuna,  for  re- 
qpcmdoits. 

PBB  CUBIAM.  The  respondents,  having 
given  to  the  appellant  their  mortgage  and 
notes,  defaulted  In  this  action  brought  there- 
on, and  the  court  rendered  a  deficiency 
Judgm«it  containing  the  followiog  phrase: 

"It  is  hereby  ordered,  adjudged,  and  decreed 
that  sold  plaintiff  do  have  and  recover  judg- 
ment Of  a  aeparaie  iudgment  only  (our  italics) 
BB  a^ainit  the  defendants,  Frank  Lyons,  H.  P. 
Kessiager,  and  'Guy  S.  Sheldon  in  the  sum  of 

It  is  to  that  portl<m  of  the  Judgment  which 
we  have  Italidsed  that  the  appellant  ob- 
jects. The  mortgages  and  notes  having 
been  given  by  tbe  respondents  Lytms  and 
Kesslnger  in  the  «mduct  of  a  mercantile 
business  owned  by  th«D  as  partners,  the 
obligations  therefore  became  prima  fade 
community  obligations,  and,  no  evidoice  hav- 
ing been  Introduced  to  overciHue  this  pre- 
sumption, tbe  aroellant  was  entitled  to  a 
Ju^teiment  free  from  the  i^raae  "as  a  sep- 
arate Judgment  only."  If,  as  a  matter  of 
fkct,  the  Judgment  is  not  a  cwnmunlty  Judg- 
ment, this  question  can  be  raised  by  the 
wives  of  tbe  respondents  at  the  inroper  time 
and  in  appropriate  proceedings.  Woste  v. 
Rngge,  68  Wash.  90,  122  Pac  988. 

Judgment  reversed  and  remanded,  with  or- 
iBTa  to  strUce  there&om  the  phrase  "as  a 
separate  Judgment  (mly.** 


CITY  OP  SPOKANB  v.  KNIGHT. 
(No.  144880 

(Supreme  Court  of  Washingtwif   April  2% 
1918). 

1.  Municipal   Cobposations   •s3{S02(1)  — 
Occupation  Tax  on  Tkhicij»--Obdihanos 
—Statute. 
The  provisions  of  an  ordinance  of  the  city 
of  Spokane  that  every  person,  firm,  or  corpo- 
ration who  by  means  of  any  vehicle  diall  carry 
any  person  or  persons  to  or  from  any  point 
within  the  city  for  hire  shall  pay  a  license  fee 
of  $5  a  year,  etc.,  were  not  rendered  void  by 
Laws  1915,  c.  142,  S  34,  providing  that  local 
authoritiee  eball  have  no  power  to  pass  or 
enforce  any  ordinance  reQulrlng  of  tbe  owner 
operating  any  motor  vehicle  any  license  other 
tnan  an  occnpation  licenee  or  tax. 
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Z  Licenses  «=»14(2)— Occupation  Tax— Cab- 
RiAOE  FOR  Hi^B— Undertaker— "OccDPA- 
TioN  or  Oarbtino  Passekgebs  for  Hire." 
An  undertaker  who  naed  his  automobile  for 
hire  in  _  carrying  families  of  deceased  persona 
and  their  friends  from  residences  to  cemeteries 
and  return  while  conducting  funerals  was  en- 
Kaged  in  the  "occupation  of  carrying  passengers 
for  hire"  within  an  ordinance  of  the  city  of 
Spokane  providing  that  every  person,  firm,  or 
corporation  who  by  means  of  any  vehicle  shall 
carry  any  person  or  persons  to  or  from  any 
point  within  the  dty  for  hire  shall  pay  a  li- 
MDse  fee  of  $5  a  year,  etc. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Connty;  R.  M.  Webster, 
Judge, 

J.  M.  Knight  was  convicted  of  violation 
of  an  ordinance  of  the  Qty  of  Spokane  by 
carrj'lng  pawengerB  for  hire  in  his  automo- 
bile without  having  paid  a  Ilc«ise  fee,  and 
he  appeals.  Affirmed. 

Carl  W.  Swansoo,  of  Spokane,  for  appel- 
lant. 

PARKER,  3.  The  defendant,  Knight,  was 
charged  with  the  vlolatlou  of  an  ordinance 
of  the  city  of  Spokane,  In  that  he  carried 
passengers  for  hire  In  his  automobile  without 
having  paid  the  Ucwise  fee  therefor  as  re- 
quired by  the  ordinance.  He  was  adjudged 
guilty  and  fined  In  the  police  court  of  the 
dty.  and  baring  appealed  therefrom  to  the 
superior  court  jfor  Spokane  county,  vas 
therein  again  adjudged  guilty  and  fined,  from 
wbich  Judgment  be  has  appealed  to  this 
court. 

Appellant  Is  an  undertaker,  maintaining  his 
principal  place  of  business  In  the  city  of 
Spokane.  He  has  an  autwnobile  wbldi  he 
uses  to  ride  in  himself,  la  going  to  and  re- 
turning from  residences  and  cemeteries  while 
conducting  funerals.  He  did  not  use  this 
antomobUe  for  bire  generally,  but  he  did 
use  It  for  bire  In  tbe  carrying  (tf  passengers 
therein,  cmslsUng  of  families  of  deceased 
persons  and  tbelr  friends,  from  residences 
to  cemeteries  and  retom,  while  conducting 
funeral^  whenever  (H>portnnlty  offered  for 
sucb  nse^  for  hire.  At  the  time  In  questicm, 
while  cwductlng  a  funeral,  appellant  con- 
veyed tbe  fhmlly  of  the  deceased  from  a  res- 
idence In  the  city  to  a  cemetery  outside  tbe 
city  and  return.  He  charged  and  collected 
compensation  for  this  service  in  addition  to 
bis  cba^es  tor  oOier  services  as  an  undertak- 
er. He  bad  complied  wltb  tbe  provisions  of 
cbapter  142,  Iaws  of  1916,  as  that  law  then 
existed,  relating  to  tbe  licensing  ol  autono- 
biles  for  bire,  and  bad  tberelqr  procured  a 
state  license  for  hire  for  the  automobile  In 
question. 

II]  At  tbe  time  of  so  carrying  tbese  pas- 
sengers for  bire  by  appellant  there  was  in 
force  an  ordinance  <a  tbe  (dty  reading  In  part 
as  follows : 

''Every  person,  firm  or  corporation  who  shall 
by  means  of  any  vehicle  carry  any  person  or 
persons  to  or  from  any  point  within  the  cor- 


(Waah. 

porate  limits  of  the  city  of  Spokane  for  hire 
shall  pay  a  license  fee  of  five  dollars  (5.00)  per 
year  for  every  vehicle  so  used:  Provided,  that 
nothing  herein  ccmtained  shall  be  considered  to 
apply  to  railroad  or  street  railroad  cars,  or 
hearses,  ambulances  or  vehicles  used  exdosive- 
ly  for  carrying  pallbearers,  nor  to  stages  run- 
ning on  regular  schedule  to  points  outside  ot 
the  dty." 

Ttiere  was  also  then  In  force  chapter  142 
of  the  Laws  of  IDIQ,  section  34  thereof  read- 
ing in  i>art  as  follows: 

"Tbe  local  authorities  shall  have  no  power 
to  pass  or  enforce  any  ordinance,  rule  or  regn- 
lanon  requiring  of  the  owner  or  operator  of 
any  motor  vehicle,  any  license  other  than  an 
]  occupation  license  or  tax  which  may  be  levied 
in  only  one  dty  or  town  when  such  motor  ve- 
hicle is  eagage<I  in  Interdtv  service,  or  permit 
to  use  tbe  public  highways  except  as  Iierdn 
provided  or  to  exclude  or  to  prohibit  any  mottv 
vehicle  whose  owner  has  complied  with  the  pro- 
visions of  this  act  from  the  free  use  of  the  pub- 
lic highways,  and  all  such  roles,  ordinances 
and  regulations  now  in  force  are  hraeby  4e* 
clared  to  be  of  no  validity  or  effect" 

It  la  contended  in  appellant's  behalf  that 
the  provisions  of  the  ordinance  above  quoted 
were  rendered  void  by  tbe  enactment  of  seo- 
tlrai  34  of  the  Laws  of  191E^  above  quoted 
fr<Hn,  and  that  the  city  was  thereby  divested 
of  tbe  power  to  enforce  the  license  provi- 
sions of  the  ordinance.  It  seems  to  us  that 
but  a  casual  reading  of  the  law  shows  that 
this  contention  Is  untenable.  The  quoted 
IMHtlon  of  the  ordinance  purpwts  to  do  notb- 
Ing  more  than  require  tbe  payment  of  an 
"occupation  license  tax,"  and  tbe  law  plain- 
ly reswves  tbls  power  la  local  autlMMltles, 
though  It  In  general  twms  probiblts  local 
authorities  from  regulating  tbe  use  of  auto- 
mobiles. The  portion  of  the  ordinance 
brought  to  our  attention  does  not  Indicate 
tbat  tbe  license  tax  therebi  pvovlded  for  Is 
anytbing  mwe  than  a  remne  measure.  The 
ordinance  seems  to  os  to  dearly  ftll  within 
tbe  power  wblcb  the  Legislature  has  reserved 
to  the  local  autticvltles. 

[2]  Cmtentlmi  Is  further  made  In 
lant'B  behalf  tlut  by  the  operation  of  bis 
automobile  for  hire  In  tbe  mannw  be  ad- 
mits be  operated  it  toe  hire  on  the  occasion 
In  question  and  other  like  oecaslmu  he  was 
not  doing  so  as  an  occnpaticm.  The  ailment 
seems  to  be  that  bis  occopation  was.  <mly 
that  of  an  undertaker.  Plainly  this  opera- 
tion of  bis  automobile  for  hire  was  not  with- 
in any  of  the  exemptions  tnm  the  license 
tax  specified  in  tbe  ordinance.  *Bse  argu- 
ment Is,  in  effect,  that  appellant  could  fur- 
nish and  operate  for  hire  all  the  passenger 
carrying  vehicles  attaidlog  funerals  conduct- 
ed by  him  without  paying  the  ordinance  li- 
cense tax  therefor.  We  are  of  the  opinion 
that  while,  generally  speaking,  appellant's 
occupation  was  that  of  an  undertaker,  he 
was  also  engaged  In  the  occupation  of  carry- 
ing passengers  for  hire  when  he  operated 
his  automobile  as  he  ^d  on  tbe  occasion  In 
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qnutlon  and  when  he  so  operated  it  for  hlra 
oo  other  like  occasitxis. 

It  ae&ns  plain  to  vs  the  Judgment  most  be 
affirmed.    It  Is  so  ordered. 

ELU3.  C.  J.,  and  MAIN  and  WUMSi- 
TON,  33^  concur.  WEBS'TBR,  X,  took,  no 
part. 


OITX  OF  SEATTLE  ROTHWEILEB. 
(Mo.  14547.) 

(Supreme  CJoort  of  WaBhington.    April  28, 
1918.) 

1.  MUNICIPAI.  COFOBATIOHS  «S9708(4)— STAT- 
UTES ^207  —  Proviso  —  BxauLAnoH  of 

Streets— Spebd  Bequultionb. 
Lawa  1917,  p.  640,  S  34,  providins  that 
"the  Iqcal  authorities  Bball  have  no  power  to 
pass  or.  enforce  enj  ordiBance,  rule,  or  regula- 
tions Koverning  the  speed  of  any  motor  v^ide: 
Provided,  however,  that  nothing  herein  shall 
he  construed  as  limiting  the  power  of  county 
comaiissionera  or  local  authorities  to  make,  en- 
force, and  maintain  regnletioiu  goveraing  traffic 
in  addition  to  the  proTisioDS  of  tbia  act  affect- 
ing motor  vehicles,  hnt  not  in  conflict  there- 
with," does  not  authorize  a  municipality  to 
enact  speed  retrulations  governing  automobiles, 
bat  expressly  prohibits  it,  since  if  the  proviso 
is  inconsistent  with  the  main  provisions  of  the 
enacting  part  of  the  statute  it  must  yield. 

2.  MuHiciPAL   Corporations   «=9592{1)  — 
Obdinances— Relation  to  State  Laws. 

A  city  may  enact  ordinances  on  subjects 
covered  by  the  state  statutes,  operative  within 
the  juris£ctlon  of  the  city,  when  the  statute 
does  not  expressty  prohibit  it. 

Department  1.  Appeal  from  Superior 
Court.  King  County;  Kennetb  MacUntosb, 
Judge. 

H.  N.  Rothweller  was  convicted  In  the  po- 
lice court  of  Tiolating  a  speed  ordinance.  On 
appeal  to  the  superior  court  the  complaint 
was  dismissed,  and  the  appsftls.  Af- 
firmed. 

Hugh  M.  Caldwell,  Patrick  M.  Tammany, 
and  George  A.  Meagher,  all  of  Seattle,  for 
appellant.  Roberts,  Wilson  &  Skeel,  Alfred 
H.  Lundln,  and  Everett  C.  Ellis,  all  of  Seat- 
tle, for  respondent. 

FULLERTON,  J.  The  respondent  was  ac- 
cused, by  a  complaint  filed  In  the  police  court 
of  the  city  of  Seattle,  of  having  driven  an 
automobile  over  one  of  the  dty  streets  In 
excess  of  the  speed  limit  fixed  by  an  ordi- 
nance of  the  dty.  On  being  brought  before 
the  police  Judge  he  interposed  an  objection 
to  the  jurisdiction  of  the  court  based  on  the 
ground  that  the  ordinance  on  which  the 
complaint  was  founded  was  iniralld.  His  ob- 
;fectlon  was  overruled,  whereuimu  be  admit- 
ted the  facts  and  was  adjudged  guilty  and 
sentenced  to  pay  a  fine.  From  the  judgment 
entered  he  appealed  to  the  superior  court, 
where  he  renewed  the  objection  made  In  the 
police  court.  The  objection  was  there  soa- 
talned,  and  the  complaint  dismissed.  The 
city  appeals  to  this  court. 


The  ordinance  of  the  dtr  of  Seattle  un- 
der which  the  respondent  Is  duu^ed  reads 
as  follows: 

"Sec  66.  No  person  shall  drive  or  operate 
any  motor  vehicle  at  a  rate  of  speed  faster  thnn 
twelve  miles  per  hour  at  any  crossing  within 
the  main,  thickly  settled,  or  btiainess  portion 
of  the  nor  within  100  yards  of  an^  school- 
bouse  on  Bchool  days  between  eisht  o  clock  in 
the  morning  and  nve  o'clock  In  the  evening, 
nor  in  any  portion  of  the  dty,  faster  than 
twenty  miles  per  hour." 

The  statute  held  by  the  superior  court  to 
Invalidate  the  ordinance  Is  found  In  the  LaWH 
of  1917,  at  page  640,  and  reads: 

"Sec.  34.  The  local  authorities  shall  have 
no  power  to  pass  or  enforce  any  ordinance,  rule 
or  regulations  governing  the  speed  of  any  motor 
vehicle,  or  requiring  of  the  owner  or  operator 
of  any  motor  vehicle,  any  license  other  than  an 
occnpati<m  license  or  a  tax  which  may  be  levied 
in  only  one  dtv  or  town  when  such  motor  ve- 
hicle is  engaged  in  intercity  service,  or  pennit- 
ted  to  use  the  public  highways  except  as  here- 
in provided  or  to  exdude  or  tfi  prohibit  any 
motor  vehicle  whose  owner  has  complied  witi 
the  provisions  of  this  act  from  the  free  use  of 
the  public  highways,  and  ell  such  rules,  ordi- 
nances, and  regulations  now  in  force  are  hereby 
declared  to  be  of  no  validity  or  effect:  Pro- 
vided, however,  that  nothing  herein  shall  be 
construed  as  limiting  the  power  of  the  county 
commissioners  or  lo(^  authorities  to  make,  en* 
force,  and  maintain  ordinances,  rules  and  regu- 
lations governing  traffic  in  addition  to  the  pro- 
visions of  this  act  afifecdng  motor  vehicles,  but 
not  in  .conflict  therewith." 

The  ordinance  was  passed  subsequent  to 
the  adjournment  of  the  leglsIatlTe  assembly 
of  1917,  and  was  made  to  take  effect  at  the 
time  the  statute  took  effect 

[1]  The  contention  of  the  dty  Is  that,  not- 
withstanding a  statute  may  supersede  the 
existing  munldpal  regulations  governing  the 
speed  of  motor  vehicles  which  are  In  con- 
flict with  It,  It  does  not  supersede  ordinances 
regulating  speed,  nor  prevent  the  passage  of 
Budi  ordinances  which  are  not  so  in  con- 
flict, and  It  la  argued  that  this  statute  ex- 
pressly permits  the  enactment  of  ordinances 
governing  traffic  by  motor  vehicles  not  In 
conflict  therewith.  But  we  cannot  so  con- 
strue the  statute.  In  the  enacting  part  of 
the  statute  it  !s  expressly  and  In  terms  pro- 
vided that  no  munldpallty  shall  have  power 
to  pass  or  enforce  any  ordinance,  rule,  or 
regulation  goremlng  the  speed  of  motor  ve- 
hicles, and  all  such  rules  and  ordinances 
then  In  force  are  declared  to  be  of  no  valid- 
ity or  effect.  If  there  is  any  modification 
of  the  specific  declaration.  It  Is  found  in  the 
proviso  of  the  act.  It  would  seem  that  the 
langnage  there  used  could  be  construed  as 
operative  without  nullifying  these  express 
provisions;  but  if  this  be  not  so,  and  the 
two  provisions  are  contradictory,  it  Is  the 
proviso  and  not  the  principal  part  of  the 
statute  which  must  give  way.  State  ex  rel. 
Chamberlin  v.  Daniel.  17  Wash.  Ill,  49  Pac 
243;  Tautakawa  v.  Kummamoto,  53  Wash. 
231.  101  Pac.  869,  102  Paa  766;  State  v.  Rob- 
inson. 67  Wash.  425,  121  Pac.  848;  State  ex 
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reL  Board  of  Com'rs  r.  Oamenm,  90  Waab. 
407.  1S6  Pac.  BS7. 

[t]  A  dtj  may,  as  we  have  many  Umes 
beld,  enact  ordinances  on  aubjeeta  covered 
by  tbe  state  statutes,  operatiTe  wltbin  the 
Jurisdiction  of  tbe  city,  wben  the  statute 
does  not  expressly  prohibit  It  Allen  t.  Bel- 
Ungham,  95  Wash.  12,  163  Pac.  la  In  this 
statute,  however,  there  Is  such  an  express 
prohlbitlOQ.  An  ordinance  of  a  dty  on  tbe 
same  sabject-matter  is  therefore  void. 

The  Judgment  Is  affirmed. 

ELLIS,  C.  J.,  and  PABKBR,  MAIN,  and 
WEBSTEB,  JJ.,  concur. 


STATE  ei  rel.  SEABORN  SHIPYARDS  CO. 
V.  SUPERIOR  COURT  OF  PIERCE 
COUNTT.   (No.  14786.) 
(Supreme  Gonrt  of  Wasblngton.   Hay  7, 1918.) 

1.  Pleading  ^249(3)— Amendment. 

'  One  who  has  begun  an  action  of  ualawfnl 
detainer,  a  special  proceeding,  cauDOt,  by  filing 
an  amended  complaint,  diange  the  action,  and 
over  defendant's  objection  proceed  with  the  new 
ac^on  as  an  equitable  one  and  have  entered  a 
decree  in  equity. 

2.  FOBCIBLB  EnTBT  AND  DETAIKEB  «=»6(1)— 

Compliance  with  Statdtobt  Pbovisions. 
Unlawful  detainer  being  a  special  statutory 
proceeding,   each  step   prescribed  by  statute 
must  be  strictly  complied  with  to  confer  juris- 
diction apoQ  tbe  court. 

3.  Fobcible  Entby  and  Dbtaxneb  «s>32  — 
puiadino  ^13249(4)  —  amendment  —  jd- 
bisdiction. 

Defendant  having  been  brought  into  court 
under  a  special  summons,  and  compelled  to  de- 
fend in  unlawful  detainer  a  special  proceeding, 
the  court  bad  jurisdiction  to  determine  the  is- 
sues in  such  proceeding  only,  and  could  not  by 
ameudment  allow  proceeding  to  be  changed  into 
a  general  one  either  at  law  or  in  equity. 

4.  PBOniBITION  ^10^)  —  JUBUDIOXXOZI  TO 

Issue  Injunction. 
Where  tbe  court  only  had  Jurisdiction  to 
determine  the  issues  in  a  forcible  entry  and  de- 
tainer BCt[oD,  it  was  without  power  to  proceed 
in  and  determine  an  equitable  action,  and 
could  not  grant  injunctive  relief,  and  the  writ 
of  prohibition  will  issue. 

En  Banc.  Application^  for  writ  of  prohibi- 
tion by  tbe  State,  on  the  relation  of  tbe  Sea- 
born Shipyards  Company,  against  the  Su- 
perior Court  of  Pierce  County,  to  restrain 
satd  court  from  slgolng  flndli^  and  conclu- 
slonis  of  law,  and  altering  a  decree  In  spe- 
cial proceedings,  wherein  George  P.  Wright 
was  plaintiff,  and  relator  was  defendant. 
Granted. 

Huffer  ft  Haydoi,  of  Tacoma,  for  r^tor. 
Fletcher  ft  Bvans,  of  Tacoma,  for  respcnd- 

ent. 

MACKINTOSH,  J.  In  the  city  of  Tacoma 
two  adjoining  shipyards  are  being  operated, 
one  by  the  relator  and  one  by  Qeorge  P. 
Wright  Wright  Instituted  an  action  of  un- 
lawful detainer,  or  forcible  entry  and  de- 
tainer, against  tbe  relator  in  the  superior 


court  tot  Pieroe  coant7)  alleging  that  tbe 
relator  had  entered  upon  a  portion  of  the 
Wright  premises,  and  had  refused  to  remove 
therefrom,  and  praying  that  the  premises  be 
restored  to  blm,  and  fbr  double  damages  for 
the  wrongful  posseeslcm  thereof.  To  this 
complaint  the  r^tw  demurred,  and  snbse- 
quently,  permlBsion  having  been  obtained* 
Wright  filed  in  the  same  action  an  amended 
complaint,  in  whldi  be  sou^t  to  require  the 
relator  to  ronove  certain  appliances  from 
the  Wright  premises,  uid  to  cease  to  occupy 
or  use  the  same  To  this  am«u!led  can- 
plaint  the  r^ator  demurred;  one  of  tbe 
grounds  ot  his  demurrer  being  that  the 
amotded  complaint  did  not  state  taxt»  con- 
stituting a  cause  of  acticm  In  unlawful  de- 
tainer or  forcible  entry  and  detainer.  Tbe 
demurrer  being  overruled,  the  r^tor  an- 
swered, and,  after  trial,  the  oourt  found  for 
Wright,  fixed  his  damages,  and  annonneed 
that  it  would  grant  a  permanent  prohibitory 
injuncticm  and  restraining  order  requiring 
tbe  relator  to  cease  doing  the  things  com- 
plained of,  and  requiring  him  to  i>erform 
certain  affirmative  acts.  The  relator  then 
applied  to  tbia  court  for  a  writ  of  prohibi- 
tion, restraining  the  superior  court  for 
Pierce  county  from  making  and  ^gnlng  find- 
ings and  conclusions,  and  entering  a  decree 
in  conformity  with  the  dedsion  which  it  an- 
nounced at  the  conclusion  of  the  trIaL 

[1  ]  The  question  for  consideration  in  this 
case  is:  Can  a  person,  having  begun  an  ac- 
tion Qt  unlawful  detainer  or  forcible  entry 
and  detainer,  subsequently,  by  filing  an 
amended  complaint,  change  that  action  over 
tbe  objection  of  the  defendant,  proceed  with 
tbe  new  action  as  an  equltaUe  one,  and  have 
entered  a  decree  In  equity? 

[2]  Tbe  action  of  unlawful  detainer  or 
forcible  entry  and  detainer  is  a  special  stat- 
utory summary  proceeding  in  derogation  of 
tbe  common  law,  and  to  confer  JurlsdlctlMi 
upon  the  court  each  step  provided  by  the 
statute  must  be  strictly  complied  with.  Big 
Bend  Land  Co.  t.  Huston,  98  Wash.  610, 168 
Pac.  470. 

[3]  The  relator  having  been  brought  into 
court  under  a  special  summons,  and  compel- 
led to  defend  against  a  special  proceeding, 
the  court  obtained  jurisdiction  of  him  for 
a  special  purpose  only,  namely,  to  determine 
the  issue  in  an  unlawful  detainer  or  forcible 
entry  and  detainer  action.  The  court's  ju- 
risdiction of  the  relator  was  limited,  and, 
after  having  obtained  that  limited  jurisdic- 
tion, the  court  could  not  by  amendment  al- 
low tbe  special  proceedings  to  be  transform- 
ed into  a  general  proceeding  either  at  law  or 
in  equity,  the  relator  at  all  times  objecting 
to  the  court  proceeding  other  than  to 'the 
trial  of  an  unlawful  detains,  or  forcible 
entry  and  detainer,  case.  The  court  hav- 
ing jurisdiction  only  by  virtue  of  a  strict 
compliance  with  a  special  statute  was  to  all 
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Intents  and  pnrposes  sitting  as  &  spedal 
tribunal,  restricted  to  the  detemiinaticm  of 
a  special  statutory  proceeding,  and  was  not 
sitting  as  a  court  with  general  legal  or 
«qultable  jurisdiction,  and  had  no  jorladle- 
tiion  to  determine  any  other  Issue  than  'tiiat 
presentable  under  the  fi)eclal  statute.  The 
irelator  having  appeared  In  the  case  before 
■the  filing  of  an  amended  complaint,  there 
was  no  way  in  which  he  could  have  objected 
to  the  court's  Jurisdiction  to  try  the  case  as 
an  action  In  equity,  except  by  such  motions 
and  demorrers  as  a[^>ear  in  this  case. 
There  is  not  InTolved  In  this  proceeding  any 
4]ue3tl9n  ot  the  waiver  of  a  special  appear- 
ance, for  at  no  time  was  there  any  oppor- 
tunity for  the  relator  to  hare  specially  ap- 
peared and  objected  to  the  Jurisdiction,  for 
this  case  Is  unlike  the  case  of  Matson  t. 
Kennecott  Mines  Co.,  171  Pac  1040.  The 
<!ourt  here  had  properly  acquired  jurisdic- 
tion of  the  relator  In  a  spedal  proceeding, 
but  thereafter  attempted  to  change  the  na- 
ture of  the  action,  and  the  relator,  having 
appeared  generally,  conld  not  then  remove 
Yilmself  from  the  case  and  return  by  way  of 
ft  special  appearance.  This  was  an  action  in 
unlawful  detainer,  or  forcible  entry  and  de- 
tainer, because  of  the  ^]legatloDs  in  the 
orlgliial  c(Hnplalnt,  the  prayer  thereof,  and 
the  aumnums  by  which  the  relator  was 
brot^t  Into  court.  As  was  said  In  Jeffries 
Spencer,  86  Wash.  1S3,  149  Pac;  601: 

"The  special  summons  here  employed  would 
be  wholly  imufficieQt  to  confer  jurisdiction  of 
the  parties  in  an  action  of  «iectment." 

[41  The  court  never  havlnff  had  jurisdic- 
tion of  the  relator  for  any  purpose  other  than 
to  determine  the  Issues  In  an  unlawful  de- 
tainer or  fbrdble  entry  and  detainer  action, 
It  follows  Uiat  the  court  was  without  power 
to  proceed  In  and  determine  an  equitable  ac- 
tion, and  could  not  grant  injunctive  relief; 
hence  the  writ  must  Issue. 

It  la  so  ordered. 

CHADWICK,  PARKBR,  FUI/LERTON, 
and  WEBSTER,  JJ.,  concur.  ELLIS,  a  3., 
did  not  participate^ 


ABEKDEBN  STATE  BANK  v.  SPOKANE 
PAVING  &  CONSTRUCTION  CO. 
et  al.  (No.  14635.) 

(Supreme  Court  of  Washington.    April  80, 
1918.) 

Counties  *=»t23— Contbact  as  Bond— Lia- 

BIX-ITX    OF   SUBKTY  —  NoTICE— SUFFICIENCY. 

Where  bank  loaning  money  to  contractor 
for  a  coanty  road  took  assignment  of  deferred 
payments  which  failed  to  recite  that  the  bank 
bad  a  dalm  against  the  bond  to  the  state  for 
labor  and  materials  or  proWsions  or  money  ad- 
vanced and  used  for  paying  for  such  articles,  and 
tailed  to  name  the  principal  or  the  surety  on  the 
bond  or  to  refer  to  the  bond,  and  was  not  sign- 
ed by  the  claimant  or  filed  with  the  county 
auditor  as  a  claim  against  the  bond,  the  assign- 


ment was  Dot  sufficient  notice  to  the  surety  with- 
in Rem.  Code  1916.  {  1161,  requiring  notice 
reciting  such  facta  to  be  filed. 

Department  L  Appeal  from  Superior 
Court,  Grays  Harbm  Oounty;  Ben  Sheeks, 
Judge. 

Action  by  the  Aberdeen  State  Bank  against 
the  Spokane  Paving  &  Construction  Com- 
pany and  others.  From  the  Judgment  ren- 
dered, plaintiff  appeals.  Affirmed. 

R.  B;  Taggart,  of  Aberdeen,  for  appellant 
W.  H.  Abel,  ot  Monteaano,'  and  SeaUt  Bk- 
wall  &  Becken.  ot  Portland,  Dr.,  tor  respond- 
ents, 

FULLBRTON.  J,  In  August,  1913,  the 
county  of  ChdialU,  tha  name  ot  whidi  baa 
since  been  changed  to  the  county  of  Grays 
Harbor,  entered  Into  a  contract  with  the 
Spokane  Paving  St  Couatructlon  Company  by 
the  tenna  of  which  the  construction  company 
agreed  for  a  stated  cimsideratloik  to  make 
certain  d^gnated  Improvements  on  a  ooui^ 
ty  road  In  that  county.  The  ctmtract  provid- 
ed that  paymoitB  should  be  made  in  county 
warrants,  partially  as  the  work  progressed  <m 
monthly  estimates  not  to  exceed  75  per  cent, 
of  the  amount  earned,  and  the  remainder 
within  ten  days  after  the  completion  of  the 
contract  and  Its  acceptance  by  the  county. 
On  the  execution  of  the  contract  the  con- 
struction company  entered  Into  a  bond  to 
the  state  of  Washington  with  the  respondent 
^tna  Accident  &  Liability  Company  as  sure- 
ty, conditioned  as  required  by  statute.  Aft- 
er entering  Into  the  contract  and  giving  the 
bond,  the  construction  company  made  an 
arrangement  with  the  appellant,  Aberdeen 
State  Bank,  by  which  the  bank  agreed  to 
advance  sufficient  money  to  take  care  of  the 
pay  roll  of  the  construction  company  and 
take  in  repayment  of  the  money  advanced 
county  warrants  received  by  the  contractor 
on  the  monthly  estimates.  Under  this  ar- 
rangement money  was  advanced  by  the  bank, 
but  repaid  only  in  part;  the  amount  un- 
paid amounting  on  December  24,  1913,  to  $1,- 
028^  On  the  la^-named  date  the  bank 
took  from  the  construction  company  an  as- 
signment of  the  reserved  payments  withheld 
by  the  county  and  filed  the  same  with  the 
county  auditor.  As  this  assignment  is  ma- 
terial in  the  consideration  of  the  que8tt<ai8 
raised  by  the  appellant,  we  set  it  fortti  at 
length:  • 

"Assignment  of  Warrants. 

"To  the  Auditor  and  Treasurer  of  Ohehalis 
County,  WashlnrtoD,  and  to  the  County 
Commissioners  ot  said  County: 
"For  a  valuable  consideratloo,  the  Spokane 
Paving  ft  Conacniction  CoDwany,  a  corpora- 
tion, doea  hereby  set  over  to  the  Cbebalis  Coun- 
ty Bank,  a  corporation,  having  its  principal 
place  of  buainesa  in  Aberdeen,  Wash.,  war- 
rants held  back  by  tbe  county  of  OhehaUs, 
state  of  Washhigton.  in  the  sum  of  S1,02S.5S, 
beiiv       amount  reserved  by  the  said  county 
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jutdcr  ito  contract  with  the  Bftid  Spokans  Pav- 
ing  &  CoDgtraction  Company  for  die  construc- 
tion of  a  portion  of  the  highway  in  CbehalU 
county  bnown  and  designated  as  the  Hanson 
road,  and  said  Spokane  Paving  &  Construction 
Company  hereby  directs  and  authorizes  the  au- 
ditor of  Chefaafis  conatr.  Wash.,  to  turn  over 
to  the  said  Chehalis  County  Bank  warrants 
in  said  sum,  when  the  same  becomes  payable. 
This  assignment  to  the  said  Chehalis  County 
Bank  is  made  in  good  faith,  not  as  a  release 
or  satisfacUoD,  but  for  the  purpose  of  secur- 
ing the  payment  to  the  said  bank  of  the  sum 
hereinbefore  mentioned,  which  said  «um  of 
money  is  being  advanced  by  the  said  bank  to 
the  Spokane  Paving  &  Construction  Company 
to  pay  for  labor  done  and  performed  for  the 
Spokane  Paving  &  Construction  Company  in 
the  construction  of  said  highway. 

"In  witness  whereof  the  said  Spokane  Pav- 
ing ft  Construction  Company  has  caused  its 
corporate  name  and  seal  to  t>e  hereunto  sub- 
scribed and  affixed,  and  these  presents  to  be 
executed  by  its  officer  thereunto  duly  author- 
ized, this  24th  day  of  December,  1013. 

"Spokane  Paving  &  Construction  Co., 

"By  Henry  L.  lilienthal.  President*' 

The  construction  company  only  partially 
completed  the  work,  finally  abandoning  It 
early  in  the  month  of  February,  1&14.  Aft- 
er the  work  had  been  so  abandoned,  the  re- 
spondent surety  company  took  over  the  work, 
and  conipleted  it  to  the  satisfaction  of  the 
county  on  September  8,  1914,  at  whicll  time 
the  work  was  finally  accepted.  On  the  com- 
pletion of  the  work  the  county  paid  to  the 
contractor  the  unpaid  portion  of  the  con- 
tract price,  including  the  reserved  part  earn- 
ed by  the  construction  company,  covered  by 
the  appellant's  assignment,  leaving  its  claim 
unsatisfied.  In  completing  the  work  the 
surety  company  expended  over  and  above  the 
amount  It  received  the  sum  of  $3,641.40,  suf- 
fering a  loss  in  that  sum. 

Id  this  action  the  appellant  sought  to  re- 
cover against  the  coun^  and  the  surety  com- 
pany for  its  unsatisfied  claim.  In  the  court 
below  It  relied  for  recovery  against  the  coun- 
ty upon  the  assignment  before  set  forth,  and 
against  the  security  company  npcm  the  same 
ground  and  the  further  ground  that  the 
claim  was  a  charge  against  the  bond  of  the 
surety  company  under  tke  provisions  of  the 
bond  obligating  the  surety  to  pay  "all  Just 
debts,  does,  and  demands  Incurred  In  the 
performance  of  the  work"  In  the  payment  of 
which  the  contractor  should  make  default 
A  formal  statutory  notice  of  its  claim  was 
filed  by  the  appellant  with  the  county  audi- 
tor on  ^^mary  9, 1915. 

On  the  facts  shown  the  trial  court  held 
that  there  could  be  no  recovery  either 
against  the  county  or  the  surety  CMnpany. 
In  this  court  the  appellant  concedes  that  the 
Judgment  la  correct  In  so  far  as  it  rests  up- 
on the  assignment  feature  of  the  written  as- 
signment before  set  forth,  under  the  rule  of 
this  court  announced  in  Title  Guaranty  & 
Surety  Co.  v.  Coffman,  Dobson  ft  Co.,  97 
Wash.  211,  166  Pac.  620,  and  the  cases  there 
cited.  It  concedes  also  that  the  formal  no- 


'  tice  of  its  claim  filed  with  the  county  audi- 
tor is  insuB3cient  to  bind  the  surety,  because 
given  more  than  30  days  after  the  comj^e- 
tion  of  the  contract  and  the  formal  accept- 
ance of  the  work  by  the  affirmative  action 
of  the  county  commlsstoners.  Its  contention 
now  is  that  the  assignment  itself  was  a  suffi- 
cient notice  of  the  claim  against  the  surety, 
and,  being  given  in  time,  permits  a  recovery 
against  the  surety  as  for  money  advanced  by 
it  to  pay  Just  debts,  dues,  and  demands  in- 
curred by  the  contractor  in  the  performance 
of  the  work. 

The  section  of  the  statute  relating  to  no- 
tice necessary  to  bind  the  surety  reffda  as 
follows: 

"Sec.  1161.  The  bond  mentioned  in  section 
115!)  shall  be  in  an  amount  equal  to  the  full 
COD  tract  price  agreed  to  lie  paid  for  such  work 
or  improvement,  and  shall  bo  to  the  state  of 
Washington,  except  in  cases  of  dties  and 
towns,  in  which  cases  sucb  municipalities  may 
by  general  ordinance  fix  and  determine  the 
amount  of  sucb  bond  and  Co  whom  such  bond 
shall  run :  Provided,  the  same  shall  not  be  for 
a  leas  amount  than  twenty-five  per  cent.  (25*^) 
of  the  contract  price  of  any  such  improvement, 
and  may  designate  that  the  same  shall  be  pay- 
able  to  sucb  city,  and  not  to  the  state  of  Wash- 
ington, and  all  such  persons  mention(>d  in  saiil 
section  11S9  shall  luive  a  right  of  action  in  his, 
her,  or  their  own  namo  or  names  on  such 
bond  for  work  done  by  such  laborers  or  me- 
chanics, and  for  materials  furnished  or  pro- 
visions and  goods  supplied  and  furnished  in 
the  prosecution  of  such  work,  or  the  making 
of  such  improvements :  Provided,  that  such 
persons  shall  not  have  any  right  Qf  action  on 
such  bond  for  any  sum  whatever,  unless  witbin 
thirty  (SO)  days  from  and  after  the  completion 
of  the  contract  with  an  acceptance  of  the  work 
by  the  affirmative  action  of  the  board,  council, 
commission,  trustees,  officer,  or  body  acting  for 
the  state,  county  or  munidpality,  or  other 
public  body,  city,  town  or  district,  the  labor- 
er, mechanic  or  subcontractor,  or  materialman, 
or  person  claiming  to  have  supplied  materials, 
provisions  or  goods  for  the  prosecution  of  such 
work,  or  the  making  of  such  improvement  shall 
present  to  and  file  with  such  board,  council, 
commission,  trustees  or  body  acting  for  the 
state,  county  or  municipality,  or  ouer  public 
body,  city,  town  or  district  a  notice  in  writing 
in  substance  as  follows: 

"To  (here  insert  the  name  of  the  state,  coun- 
ty or  municipality  or  other  public  body,  city, 
town  or  disteict): 

"Notice  is  hereby  given  that  the  underrigned 
(here  insert  the  name  of  the  laborer,  mechanic 
or  subcontractor,  or  materialman,  or  person 
claiming  to  have  fumishcd  labor,  materials  or 
jwovisions  for  or  upon  such  contract  or  work) 

has  a  claim  In  the  sum  of  dollars  up<ai 

such  {here  insert  the  amount)  against  the  bond 
taken  from   (here  insert  tiie  name  of  tho 

firiocipal  and  surety  or  soreties  upon  such  bond) 
or  the  work  of  ■'—  (here  insert  a  brief  men* 
tlon  or  descriptlMi  of  the  wot^  concerning 
which  said  bond  was  taken). 

"(Here  to  be  signed)   , 

"Such  notice  shall  be  signed  by  the  penon 
or  corporation  makin_g  the  claim  or  ^vlng  the 
notice,  and  said  notice,  after  being  presented 
and  Sled,  shall  be  a  public  record  open  to  In- 
spection by  any  person,  and  in  any  suit  or 
action  brou!;bt  agaimtt  such  surety  or  sureties 
by  any  such  person  or  corporation  to  recover 
for  any  of  the  items  hereinbefore  apedfied,  die 
claimant  shall  be  entitled  to  recover  in  addition 
to  all  other  costs,  attorney's  fees  in  such  som 
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fts  the  court  shall  adjadffe  reasonable:  ProTid- 
ed,  however,  that  no  attorney's  fees  shall  be 
allowed  in  any  suit  oi  actioQ  brousht  or  insti- 
toted  before  the  expiration  of  thirty  days  fol- 
lowing the  date  of  filing  of  the  notice  herein- 
before mentioned:  Provided  further,  that  any 
city  may  avail  itself  of  the  provisions  of  this 
act,  notwithstanding  any  charter  provisions  in 
conflict  herewith:  And  provided  further,  that 
any  dty  or  town  may  impose  any  other  or  fur- 
ther conditions  and  obligations  in  such  bond 
as  may  be  deemed  necessary  for  Its  proper  pro- 
tection in  the  fulfillment  of  the  tonus  of  the 
contract  secured  thereby,  and  not  in  conflict 
herewith." 

It  will  be  noticed  by  comparing  the  writ- 
ten assl^ment  with  the  statute  that  nime  of 
the  requirements  of  the  statute  are  thereby 
compiled  with.  It  contains  no  recital  that 
the  bank  has  a  claim  against  the  bwd  of  the 
present  surety  or  any  surety,  either  for  la- 
bor, materials,  or  provisions  furnished  the 
contractor  or  for  money  advanced  to  the  con- 
tractor used  in  payment  of  any  such  labw, 
xoaterlals,  or  provisions;  it  does  not  name 
cdttaer  tlie  principal  or  surety  on  the  bond, 
nor  mention  the  bMid  in  any  way;  It  Is  not 
signed  by  the  corporation  making  the  claim, 
In  this  instance  the  appellant  bank,  nor  was 
it  filed  with  the  county  auditor  as  a  claim 
against  the  braid.  It  aeems  plain  to  us  that 
no  one  reading  It  would  nndmitand  it  as  a 
claim  against  a  snrety  bond,  or  understand 
It  to  mean  other  than  what  It  parports  to  be 
—an  assignment  of  warmits  then  doe  or 
thereafter  to  become  dne  firom  the  connty  to 
the  assignee  named  thor^  tor  the  eonstrue- 
tlon  of  a  public  road.  This  Ls  not  snffldent. 
As  we  said  in  Bodgers  t.  Fidelity  &  Deposit 
Co.,  80  Wash.  816,  IM  Pac.  444: 

"In  view  of  the  language  of  section  IWL, 
above  quoted,  that  'such  persons  shall  not  have 
any  right  of  action  on  such  bond  for  any  sum 
whatever,'  unless  he  'shall  present  to  and  file 
witi  such  board'  the  prescribed  notice  of  claim, 
it  seems  that  argument  is  hardly  necessary  to 
demonstrate  that  the  flUng  of  such  notice  of 
claim  is  an  absolute  prerequisite  to  the  daim- 
ant's  right  to  sue  the  surety  upon  the  bond. 
•  ♦  •  It  seems  equally  plam  to  us,  from  the 
lan^oage  of  the  statute  at>ove  quoted,  that  the 
daimant  must,  as  a  prerequisite  of  hie  right 
to  sue  the  surety  upon  the  t>ond,  state  in  his 
notice,  at  least  in  substance,  that  he  'has  a 
daim  *  •  *  against  the  bond,'  designating 
it  by  naming  the  ^rindpal  and  sureties,  and 
that  it  is  not  suffident  that  he  make  a  state- 
ment in  his  notice  of  claim  that  amounts  to 
nothing  more  than  a  statement  of  his  claim 
against  the  contractor,  his  original  debtor. 
The  sureties  upon  such  bonds  have  a  right  to 
know  what  daims  are  being  made  against 
them,  by  timelv  filing  of  the  required  notice. 
It  is  not  enougn  that  the  datanant  makes  some 
daim  against  the  contractor,  his  debtor,  or 
against  funds  which  may  be  due  the  contrac- 
tor. This  is  tho  substance  of  our  holding  in 
R(*in8on  Mfg.  Co.  v.  Bradley,  71  Wash.  611, 
129  Pac  Sau." 

Oar  condnsion  is  that  the  Judgment  below 
Is  without  error.  It  will  stand  affirmed. 

ELLIS.  O.  J.,  and  PARKER.  MAIN,  and 
WSBSTER,  JJ.,  concnr. 


HILL  T.  GALKINS-RIOB  et  al.  (No.  14882). 
(Supreme  Court  of  Washingtmi.  May  6,  1918.) 
Evidence  ®=>8a(l)  —  PEEauMpnoNS  —  Req- 

TJLAEITT  OP  QfMCIAI,  ACTS. 

The  law  presnmes  that  the  official  acts  of 
public  officers  are  properly  performed. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  R.  W.  Hill  against  Ada  M.  Col- 
kins-Rice  and  another,  administratrix.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

H.  W.  Lueders,  of  Tacoma,  for  appellant. 
Mai  H.  Garretson  and  J.  "W.  A.  Midiols,  botlj 
of  Tacoma,  for  respondents. 

PER  CURIAM.  This  case  has  been  tried 
five  times  before  juries  in  the  lower  court, 
and  this  Is  Its  second  appearance  In  this 
court.  It  will  be  found  reported  In  91  Wash. 
634,  168  Pac.  347,  to  which  reference  Is  made 
for  a  statement  of  the  facts.  The  jury  In  the 
last  trial,  in  addition  to  finding  a  genera^  ver- 
dict in  favor  of  respondents,  by  a  special  ver- 
dict found  the  property  which  the  appellant 
is  seeking  to  recover  in  this  action  was  not 
the  property  which  appellant's  predecessM*  in 
interest  had  conveyed  to  the  respondmt  Cal- 
kins,  but  found  that  the  property  was  the 
property  of  Byron  L.  AldrldL  In  Tlew  of 
this  special  verdict,  which  was  based  npou 
competCTt  testimony,  the  contentiws  of  the 
appdiant  that  the  tax  sale  through  which  the 
revondents  claim  title  was  void,  by  reason 
of  eertain  irregularities,  becomes  immaterial. 
The  jury  having  determined  that  the  ai^I- 
lant  never  was  the  owner  of  the  property 
whliA  Is  the  Bnhject<matter  of  this  controver- 
sy, it  is  of  no  Importance  as  to  whether  the 
sale  by  which  the  respondents  took  title  was 
held  in  strict  conformity  with  the  law  or  not 
This  disposes  at  the  prlndpal  assignment  of 
error  urged  by  the  appellant 

Some  contention  is  made  that  error  was 
committed  In  aUowlng  a  trial  by  jury  and  in 
allowing  certain  amendments  to  the  pleading. 
The  appellant  concedes,  however,  that  these 
were  matters  lying  within  the  discretion  at 
the  trial  court.  We  find  there  was  no  abuse 
of  such  discretion. 

Objection  Is  also  made  to  the  admission  of 
certain  testimony.  An  examination  of  the 
record  leads  us  to  believe  that  no  prejudice 
resulted  from  the  rulings  In  regard  to  the  ad- 
mission or  rejection  of  testimony. 

The  giving  and  refusing  of  certain  in- 
structions is  assigned  as  error ;  the  principal 
complaint  In  this  regard  being  that  the  court 
Instructed  the  jury  to  the  effect  that  the  law 
presumes  that  the  official  acts  of  public  of- 
ficers are  properly  performed.  This  was  a 
correct  statement  of  tbe  law.  Butler  v.  Ma- 
ples, 9  Wall.  766, 19  L.  Ed.  822;  Hays  v.  HiU, 
23  Wash.  730,  68  Pac.  576.  The  Instructions, 
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taken  as  a  whole,  full^  and  fairly  presented 
the  law  of  the  case  to  the  jury  aa  to  those 
matters  which  were  properly  before  It. 

Error  Is  assigned  In  the  refusal  to  grant 
the  motions  for  a  Judgment  notwithstanding 
the  verdict  or  a  new  trial.  There  was  ample 
competent  testimony  to  take  the  case  to  the 
Jury,  and,  there  having  be&i  no  substantial 
error  In  the  trial,  both  motions  were  properly 
denied. 

Upon  a  careful  consideration  of  the  record 
In  this  case,  we  are  of  the  opinion  that  there 
was  no  error  of  which  the  appellant  ia  Justly 
entitled  to  complain. 

The  Judgment  of  the  court  below  Is  there- 
fore aflftrmed. 


PARKER  T.  INDUSTRIAL  INSURANCE 
DEPARTMENT.    (No.  14610.) 

(Supreme  Conrt  of  WaBhington.   April  80, 

i9ia) 

1.  Master  Ann  Sebvakt  ^=»4170— Wobk- 

HEN'8    COICFENSATIOR     ACT  —  REVIEW  — 

"Question  or  Pact"— "Discbetiok." 
Undei'  Rem.  Code  1016,  |  6604—20,  provid- 
ing that  an/  employer,  workman,  benefidary,  or 

Krson  feehng  aggrieved  at  any  dedslon  of  the 
dustrial  Insurance  Department  affecting  his 
Interest  m^  have  the  same  reviewed  by  a  pro- 
ceeding for  that  porpose  In  so  far  as  sach  deci- 
sion rests  upon  questions  of  fact,  it  being  the 
intent  that  matters  resting  in  the  discretion  of 
the  department  shall  not  be  subject  to  review, 
the  decision  of  the  department  as  to  the  classi- 
ficition  of  an  employ^  as  to  whether  he  is  one 
BuSeriDK  from  a  permanent  partial  disability  Is 
a  question  of  fact  subject  to  review,  while  the 
amount  of  the  award  Is  a  matter  of  discretion 
for  the  department ;  questions  of  fsct  meaning 
all  questions  resting  in  fact,  and  all  facts  neces- 
sary to  be  ascertained  before  a  workman  Is 
dasaed  as  a  beneficiary,  and  upon  which  bis 
classification  is  made,  and  discretion  meaning 
the  conduct  of  the  department  with  reference 
to  all  matters  pertaining  to  the  administration 
of  the  claim  after  the  workman  has  properly 
classified. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  ^rst  and  Second  Series,  Discre- 
tion; Second  Series,  Questitm  of  Fact] 

2.  Mastbb  avo  Sebtart  «=>S93— Wobshek'b 

OOUPERSATION  ACT— AWABI>— PaBTIAL  IN- 

OAPACITT. 

Where  an  Injured  employ^  has  been  award- 
ed compensation  and  subsequently  has  returned 
to  work,  but  is  unable  to  earn  the  wages  he 
did  before  his  injury,  it  was  error  to  terminate 
payments;  he  being  entitled  to  the  payment  of 
the  difference  between  his  former  earning  ca- 
pacity and  his  present  earnings,  under  Rem. 
Code  1915,  }  6604— 5(d),  providing  that  as  soon 
as  recovery  is  so  complete  that  the  present  earn- 
ing power  of  the  workman  at  any  Icind  of  work 
is  restored  to  that  existing  at  the  time  of  the 
injury  payments  shall  cease,  but  if  his  earning 
power  is  only  partially  restored  psymmts  shall 
continue  in  the  proportion  which  the  new  «am- 
ing  power  shall  near  to  the  oH. 

Department  2.  Appeal  from  Superior 
Court,  -Spofcaiie  Coun^;  Daniel  H.  Carey, 
Judge. 

Proceedings  by  Harry  Parker  ondO'  tbe 
Workmen's  Compensation  Act  (Rem.  Code 
1015,  11  6004—1  to  6001—32)  for  compensa- 


tion for  personal  injury,  opposed  by  the  In- 
dustrial Insurance  Department  An  <»der 
denying  him  compensation  as  <me  suffering 
from  a  permanent  partial  disability  was  re- 
versed, and  the  Industrial  Insurance  Depart- 
ment appeals.  Reversed  and  remanded,  with 
directions. 

W.  V.  Tanner  and  Howard  Waterman, 
both  of  Olympia,  for  appellant.  Nuzum, 
Clarke  &  Mnzum,  of  Spokane,  for  respondeat 

CHADWICE,  3.  The  tacts  In  this  case  are 
stipulated.  Then  statute  fixes  no  form  ot  pro- 
cedure In  cases  oi  Oils  kind.  Respondent  ap- 
pealed from  an  order  of  the  Industrial  In- 
surance DesHirtment  dmylng  blm  an  award 
as  one  suffering  trim  a  permanent  partial 
disability.  When  the  case  came  on  for 
hearing  before  the  court  witnesses  were  In- 
troduced. After  hearing  the  testimony  of 
ttw  attmdlng  physician  and  other  witnesses 
as  to  the  condition  ot  the  respondent,  the 
court  held  that  the  order  of  the  department 
should  be  reversed^  and  directed  that  an  or- 
der be  entered  fflaasl^lng  respondent  as  one 
suffering  Cram  a  permanoit  partial  disability, 
and  that  an  allowance  be  made  therefor. 

Appellant  maintains:  First,  that  the  deci- 
sion of  the  d^Hurtmoit  ia  a  matter  resting 
entirely  within  its  discretion,  and  is  not  sub- 
ject to  review,  or,  If  sov  that  there  la  no 
showing  that  It  abused  Its  discretion.  This 
contention  Is  rested  upon  the  case  ot  Sinnes 
T.  Daggett  et  al..  80  Wash.  673,  142  Paa  B, 
where  we  held  that  we  would  not  review  an 
order  of  the  d^iartmeut  fixing  a  decree  of 
permanent  partial  disability  and  the  amount 
of  the  award.  But  It  seems  to  us  that  this 
case  does  not  support  appellant's  contention. 

[1]  After  the  status  of  an  injured  emi^oyft 
has  been  fixed  by  the  department,  whether 
acting  upon  Its  own  judgment  or  as  a  legal 
conclusion  from  the  testimony  or  admitted 
facts,  the  courts  will  not  Interfere  with  the 
discretion  of  the  department  to  determine 
the  amount  to  be  paid  from  month  to  month, 
for  it  Is  provided  that  the  discretion  of  the 
department  shall  not  be  subject  to  review. 
Rem.  Code,  {$  6604r~€,  6604—20. 

The  miming  of  the  act  Is  that  all  questions 
going  to  the  classification  of  an  Injured 
workman  and  bis  right  to  participate  in  the 
insurance  fund  are  Questions  ot  fact  and  sub- 
ject to  review,  upon  ^peal,  by  conrt  or  Jury; 
but  the  amotmt  of  the  award  upon  a  propa 
dasdflcatton  Is  a  matter  resting  In  the  l»oad 
discretion  of  the  depertmoit  and  will  not  be 
Interfteed  with,  ^^less,  possibly,  their  ded- 
Blon  might  be  reviewed  by  the  oonrts  upon 
sndi  a  qnestlcHi  where  th^  are  diarged  with 
capricious  or  arbitrary  aetloo  in  fixing  the 
amount  of  th^  award."  Sinnes  t.  Daggett 
et  aL,  supra. 

Whether  an  Injured  employ^  comes  wltUn 
one  class  or  another  Is  a  fact  and  an  Injur* 
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ed  workman  may  not  bo  made  snhjeet  to  an 
moneoDs  cianlflcstlon  vlthont  a  right  of 
review.  As  we  read  tbid  statute^  this  Is  ex- 
pressly provided  tor: 

"Any  employer,  workman,  beneficiary,  or  per- 
son feeling  aggrieved  at  any  decision  of  the 
department  affecting  his  interests  nnder  this  set 
may  have  the  same  reviewed  by  a  proeeedln);  for 
that  purpose,  in  the  nature  of  an  appeal,  initiat- 
ed in  the  superior  court  of  the  county  of  his 
residence  (except  as  otherwise  provided  in  sub- 
division [1]  of  section  numbered  ti604-6)  in 
so  far  as  such  decision  rests  upon  qusaClons  of 
fact,  or  of  the  proper  spplicatKn  of  the  provi- 
sions of  this  act,  it  being  the  intent  that  mat- 
ters resting  in  the  discretion  of  the  department 
shall  not  be  sabject  to  review."  Rem.  Code, 
8  6604—20. 

That  the  department  la  bound  by  a  finding 
of  fact  and  may  not  limit  Its  legal  effect  by 
role  Is  held  In  Kline  t.  Industrial  Insurance 
Commission,  172  Pac.  343.  Were  we  to  adopt 
the  theory  of  counsel  it  would  be  to  hold.  In 
effect,  that  there  Is  no  appeal  under  section 
6604—20;  for  It  could  be  urged  that  the 
classification  of  a  workman  was  as .  mudi 
within  the  discretion  of  the  d^rtmeut  as 
the  flsdns  of  the  amount  of  the  award. 
"Questions  of  fact,"  within  the  meaning  of 
the  act,  means  all  questions  resting  in  fact, 
and  all  facts  necessary  to  be  ascertained  be^ 
fore  a  workman  Is  classed  as  a  beneficiary, 
and  upon  which  his  classification  is  made. 
Discretion  means  the  c<mduct  of  the  depart- 
ment with  reference  to  all  matters  pertaining 
to  the  administration  of  the  claim  after  the 
workman  is  properly  dassifled. 

It  is  next  contended  that  the  facts  sustain 
the  findings  and  conclusions  of  the  depart- 
ment, and  that  respondent  has  not  orercome 
the  I^I  presumption  that  the  department's 
decision  Is  correct  The  act  joovides  that: 

"In  all  court  proceedings  under  or  pursuant 
to  this  act  the  decision  or  the  department  shall 
be  pruna  facie  correct,  and  the  burden  of  proof 
shall  be  upon  the  par^  attaining  the  same." 
Rem.  Code,  {  6604-^. 

The  witnesses  for  the  department  all  agree 
that  respondent  has  a  very  highly  nervous 
organism ;  that  be  Is  not  suffering  from  any 
organic  lesion;  and  that  there  Is  nothing 
shown  in  the  reflexes  that  would  warrant  the 
condition  of  the  respondent,  which  is  describ- 
ed by  the  experts  as  neurosis,  hysteria,  hys- 
terical paralysis,  neurasthenia,  and  hypo- 
chondriasis. It  is  not  contended  by  counsel 
or  by  the  experts  that  the  respondent  is  a 
malingerer  or  a  faker.  He  drags  his  right 
leg.  and  is  unable  to  advance  it  beyond  the 
line  of  his  body  when  walking.  His  right 
arm  Is  affected  In  somewhat  the  same  way. 
It  has  a  tremor  that  baffles  the  skill  and 
knowledge  of  the  physicians  who  have  ex- 
amined him.  They  all  agree,  however,  that 
fala  oonditi<»  is  real;  but  they  agree  with 
equal  unanimity  of  judgment  that  It  may 
pass  away  at  any  time. 

[X]  This  being  the  state  of  the  record,  it  is 
contended  that  the  judgment  of  the  court 


tfionld  be  reversed  and  the  order  of  the 
d^rtment  affirmed,  because  the  Infirmity  Is 
not  "any  other  Injury  known  In  surgery  to 
be  permanent  partial  disability.'*  Rem.  Code, 
S  6604—5  (f).  But  we  think  It  is  unnecessary 
to  follow  the  theories  of  counsel  on  either 
side  with  reference  to  the  construction  of 
this  statute.  It  may  be  that  the  statute  is 
defidcait.  In  that  it  will  not  permit  an  award 
to  be  made  where  a  person  is  suffering  from  a 
nervous  aflllction  so  long  as  there  is  a  possi- 
bility of  his  recoveiy,  or  because  his  injury  or 
Infirmity  Is  unknown  in  surgery ;  but  whether 
this  be  so  or  not  upon  the  admitted  facts  re- 
spondent is  entitled,  pending  his  final  recovery, 
or  until  such  time  as  the  physicians  may  be 
agreed  that  he  cannot  recover,  to  the  benefits 
of  the  law.  The  department  struck  off  bis  al- 
lowance at  the  time  he  returned  to  work,  al- 
though the  testimony  shows  that  he  was  not 
able  to  do  work  that  he  had  done  before; 
that  he  was  given  very  much  lighter  work 
and  favored  in  every  way  by  his  employer; 
that  the  most  that  he  had  earned  was  $3  a 
day,  whereas  his  regular  wage  had  been  %4  a 
day.  It  further  appears  that  respondent  had 
not  been  able  to  work  all  of  the  time.  It 
seems  to  us  that  the  law  makes  prorislon  for 
a  case  like  this: 

"As  soon  as  recovary  Is  so  complete  that  the 
present  earning  power  of  the  workman,  at  any 
kind  of  work,  u  restored  to  that  existing  at  the 
time  of  the  occurrence  of  the  injury  toe  pay- 
ments shall  cease.  If  and  so  long  as  the  present 
earning  power  is  only  partially  restored  the  pay- 
ments shall  continue  lu  the  proportion  which 
the  new  earning  power  shall  bear  to  the  old." 
Bern.  Code,  |  6604-6(d). 

Instead  of  cutting  off  respondent's  allow- 
anoe  altogetbra',  the  department  should  have 
made  an  ordor  cov&ring  this  difference  be- 
tween the  presmt  earning  capadty  of  the  re- 
spondeat and  his  former  eamtaig  capacity. 
Considering,  then,  the  spirit  of  the  law,  that 
an  injured  workman  in  extrahaurdous  em- 
ploymoit  shall  have  "a  sure  and  certain  re* 
Govery,"  and  the  letter  of  the  law  as  we  con- 
ceive It  to  be^  the  ease  will  be  remanded  to 
the  superior  coart,  to  be  from  thence  trans* 
mltted  to  the  department;  with  directions  to 
make  such  an  order  as  will  reasonably  cover 
the  difference  in  the  wage-eamlng  power  at 
the  respondent. 

It  Is  80  ordered. 

BLLIS,  C.  J.,  and  MOUNT.  PARKER,  and 
HOLCOMB,  JJ.,  concur. 


BUBENS  T.  BUBENS. 


(No.  14S35.) 
April  29. 


fSupreme  Court  of  Washington. 

1918J 

1.  Af  PEAL  AND  EbBOB  «S>898  —  REVIEW  — 

Tkial  Dje  Novo. 
On  an  appeal  in  equil7,  the  Supreme  Court 
tries  the  case  de  novo,  and  wiU  examine  the  evi- 
dence and  determine  the  case  on  the  evidence 
properly  admitted. 
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2:  Appeai,  and  Ebrob  ^»895(2)  —  Review  — 
Points  Not  Necessabt  to  be  Decided. 
On  trial  of  on  equi^  cauie  de  dovo  in  the 
Supreme  Court,  where  tiiere  is  sufBcient  testi- 
mony to  sustain  the  jadgment  below,  without 
that  of  a  witness  whose  competency  was  cbal- 
Ien.«ed,  the  witness'  competency  need  not  be  de- 
termined. 

8.  PABTNERSHIF     «=3261  —  GOEnSAOT  —  GoH- 

8TRUCTI0N — "Want." 
Under  a  partnersbip  contract  ptoriding  that, 
"if  second  party  should  want  the  partnenihip 
dissolved"  before  a  certain  date,  he  should  lose 
all  his  interest  as  a  partner,  the  word  "want" 
did  not  mean  if  the  second  party  expressed  a 
desire  to  dissolve  the  partnerahip  it  would  be 
thereby  dissolved  without  affirmative  action  by 
such  party  either  by  notice  or  abandonment,  and 
especially  where  the  activities  of  the  partnerabip 
were  continued  thereafter. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Want] 

Department  2.  A^wal  from  Baperlor 
Court,  Sp(Aane  County;  B.  U.  Webster, 
Jndge. 

Actloo  by  Myer  S.  Rubens  against  Max 
Rubens.  Judsment  for  plalntUf,  and  defend- 
ant appeals.  Affirmed. 

Smith  &  Mack,  of  Spokane,  for  appellant. 
W.  W.  Clarke  and  Cart  Ultes,  Jr.,  both  of 
Spokane,  for  respondent. 

HOLCOMB,  J.  This  action  was  brought  by 
respcmdent  for  the  purpose  of  dissolving  a 
copartnership  and  for  an  accounting. 

Respondent  was  a  stepson  of  the  appel- 
lant and  had  worked  for  blm  about  12  years 
prior  to  the  executlta  of  the  contract,  wbldi 
Is  as  follows: 

"This  agreement  made  and  entered  Into  the 
20th  day  of  October,  1914.  between  Mar  Ra- 
bena,  party  of  the  first  part,  and  Myer  S.  Ru* 
benfl.  party  of  the  second  part.  Witnesseth: 

"That  whereas  the  said  party  of  the  first  part 
is  the  owner  of  the  husinesB  carried  on  by  him 
in  the  city  of  Spokane  known  os  the  'Spokane 
Stove  Repair  Works'  In  which  said  second  par- 
t^  has  been  employed  for  a  number  of  years  by 
first  party,  now  in  consideration  thereof  and  of 
the  mutual  benefits  to  be  derived  therefrom,  it  is 
hereby  aftrced  that  after  the  first  day  of  Jan- 
nary,  1915,  and  for  a  term  of  ten  (10)  years 
thereafter  the  said  business  ia  to  b«  carried  on 
by  said  parties^  as  a  copartnership  under  the 
firm  name  and  style  of  Spokane  Stove  Repair 
Works,  the  snid  first  party  to  be  the  owners 
of  two-thirds  interest  in  all  tlie  stock  of  goods, 
fixtures,  horse  and  wagon,  tools  and  implements 
then  on  hand  and  the  second  party  to  own  one- 
third  Interest  in  said  stock  of  g<»>d8,  etc..  and 
all  debts  if  any  owing  for  goods  received  In  De- 
cember. 1914,  which  shall  be  on  hand  January 
1st,  1915,  an  inventory  of  sflid  December  goods 
to  b«  taken  on  January  1st.  1916. 

"No  goods  shall  be  bought  from  now  until 
January  1st,  1915,  without  the  consent  of  first 
party.  All  moneys  outstanding  on  January  1st, 
1915,  shall  solely  belong  to  first  party,  but  sec- 
ond party  agrees  to  use  his  best  efforts  to  col- 
lect the  same, 

"It  is  agreed  that  the  stock  of  goods,  fixtures, 
wagon,  horse,  tools  and  implements  on  January 
Ist.  1015.  shall  arbitrarily  be  valued  at  *9.0<»0.- 
'tO,  just  as  if  an  inventory  had  been  taken,  the 
Aoods  received  In  December,  1914.  and  still  on 
hand  on  January  lot,  191S,  however,  to  be  add- 
ed hereto. 


"The  said  first  party  b  to  receive  a  Bolary  of 
$300,00  per  month  and  fbe  second  party  a  salary 

of  J27.50  per  week. 

"The  said  first  party  shall  have  the  right  to 
overdraw  his  account  $700.00  per  year,  and 
the  second  party  $200.00  per  year,  and  neither 
party  ran  after  the  expiration  of  the  first  two 
years  drnw  out  more  than  25  [wr  cent,  in  his 
share  of  so  much  of  tiie  capital  as  shall  then  ex- 
ceed $9,000.00, 

"If  second  party  should  want  the  partnership 
dissolved  before  January  1st,  1917,  he  shall  lose 
all  his  interest  as  a  partner.  If  be  should  want 
to  withdraw  from  the  partnership  before  the 
first  day  of  January.  1920,  he  ia  to  lose  50  per 
cent,  of  his  share  of  the  profite  then  made,  tnat 
is,  he  is  to  receive  16%  per  cent  of  the  net 
profit  made  during  the  five  years :  If  he  should 
withdraw  after  January  1st,  1920,  but  before 
January  1st,  1925,  he  is  to  lose  25  per  cent  of 
his  share  of  all  the  net  profits  made  after  Jan- 
uary Ist,  1915,  that  Is,  he  shall  in  settlement 
be  entitled  only  to  25  per  cent  instead  of  33^ 
per  cent,  of  the  net  profits,  in  addition  to  the 
$3,000.00,  the  value  of  one-third  of  the  atxtck 
on  hand  on  January  1st,  1915. 

"AH  disbttnwm«its  have  to  be  made  by  check. 

"During  the  life  of  the  copartnership  no  goods 
can  be  ordered  except  by  the  consent  of  bodi 
parties-. 

"First  party  agrees  to  advance  t6  the  copart- 
nership during  January,  1915,  two-thirds  of 
sum  needed  to  pay  necessary  expense,  to  be  re- 
paid to  him  as  soon  as  possible,  and  second  par- 
ty agrees  to  advance  one-third  of  such  sum. 

"In  witness  whereof,  the  parties  have  bere> 
unto  and  to  a  duplicate  hereof  set  their  bands 
and  seals  this  20tb  day  of  October,  1914. 

"Max  Rubens.  [Real.] 
'^yer  S.  Rubens.  [SeaLr 

Some  quarreling  and  bickering  were  engag- 
ed In  between  the  appellant  and  respondent 
without  defeating  the  ends  of  the  partnership 
relation.  No  notice  of  dissolution  was  given 
appellant  until  the  service  of  the  complaint 
In  this  action,  February  1,  1917. 

By  the  decree  of  the  court  respondent  was 
awarded  the  16%  per  cent  of  the  profits,  to 
gether  with  the  $3,000,  the  one-third  interest 
in  the  partnership  after  deducting  the  over- 
draft, leaving  a  total  of  $4,672,12. 

The  appellant  makes  eight  aaslgnments  of 
error: 

[1,  2]  1.  The  court  erred  In  admitting  the 
testimony  of  appellant's  attorney,  orer  the 
objection  of  the  aE^Uant.  Both  the  apjM-l- 
lant  and  respondent  went,  together,  to  the 
attorney's  office  and  con«nlted  in  regard  to 
the  making  of  the  contract  Respondent 
(Halms  that  the  attorney's  evidence  was  ad- 
missible, although  the  general  rule  (Rem. 
Code,  I  1214)  is  that  any  communications 
made  by  the  client  to  the  attorn^,  and  vice 
versa,  In  the  course  of  profesMonal  employ- 
ment, are  privileged,  claiming  that  there  is  a 
well-settled  exception  to  this  general  rule 
where  a  third  party  is  present  at  the  time  of 
the  communication  and  such  third  party  later 
becomes  a  party  to  a  suit  against  the  dieot 
This  b^ng  an  equity  case,  a  trial  de  novo.  In 
this  court  we  may  decide  It  by  dlsr^nrdlng 
the  testimony  of  the  attorney.  On  a  trial  de 
novo  on  ai^al  the  Supreme  Court  must  ex- 
amine the  evidence  and  determine  what  flod- 
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Ings  should  have  been  made.  Banger  t. 
SmtU  78  Wash.  069,  182  Pac  m 

AsB^menta  of  error  2,  3.  and  4  are  wltb- 
ont  merit,  and  we  will  not  dlBoaaa  tbem  tar- 
tber. 

[8]  Afldgnments  of  «rror  6,  6.  7,  and  8  re- 
late to  the  entering  of  a  Jadgmeat  for  the 
13,000  for  respondrafa  one-third  latereet  In 
tbe  partnership,  and  may  be  dlscusBed  as  one. 
This  hrings  as  to  the  construction  of  the 
contract  and  sn^  evidence  as  may  aid  In  Its 
proper  construction.  In  the  first  paragraph 
of  the  c<mtract  we  find  tbe  claase: 

"The  Baid  first  party  [appellant]  to  be  the 
owners  of  two-thlnls  interest  in  all  the  stock 
of  goods,  flztnres,  horse  and  wagon,  tools  and 
impl«nent8  then  <hi  hand,  and  the  aeeond  party 
[respondent]  to  own  one-third  in  said  stock  M 
gooda,"  etc 

The  forfeiture  or  dlas(4ntlon  clause  Is  as 
tiAlom: 

"It  second  party  should  want  the  partnership 
diBBoIved  before  January  Ist,  1917,  he  shall 
lose  ail  hia  interest  as  a  partner.  If  he  should 
want  to  withdraw  from  the  partaersUp  before 
the  first  day  of  January,  1820,  he  is  to  lose 
50  per  cent  of  his  share  of  the  profits  then 
made,  that  is,  he  is  to  receive  16%  per  cent,  of 
the  wet  pro6ts  made  during  the  five  years ;  if 
he  shouU  withdraw  after  Januazy  1st.  1920. 
but  b^re  January  Ist,  1925,  be  u  to  lose  25 
per  cent,  of  his  share  of  all  the  net  profits  made 
after  January  let.  1915,  that  la,  be  eball  in 
settlement  be  entitled  only  to  26  per  cent,  in- 
stead of  33%  per  cent,  of  the  net  profita,  in  ad- 
dition to  the  |3,000,  the  value  of  one-third  of 
the  stock  on  band  on  January  1st,  1915." 

Upon  reading  this  clause  carefully  It  is 
plain  that  the  respondent  Is  to  lose  all  Inter- 
est In  the  partnership  If  he  should  want  It 
dlasolved  before  January  l,  1017,  bat  If  he 
should  want  to  withdraw  before  the  1st  day 
of  January,  1920,  he  Is  to  lose  only  60  per 
cent,  of  his  share  of  the  profits  tiien  made ; 
that  is,  he  Is  to  receive  16%  per  cent,  of  tbe 
net  profit  made  during  the  five  years. 

There  is  some  contention  as  to  the  mean- 
ing of  the  word  "want,"  appellant  asserting 
that.  Inasmuch  as  respondent  expressed  a 
dedre  or  "wanted"  to  dissolve  the  partner^ 
ship,  that  fact  Ipso  facto  dissolved  the  part- 
nership and  forfeited  tbe  contract  But  as 
no  affirmative  action  iras  tak^  by  respimd- 
ent  either  by  notice  or  abandonment,  the  ac- 
tivities of  the  partnership  continuing  nntll 
this  suit  and  no  dlssolntloD  taking  place 
prior  to  January  1.  1917,  tUs  eontentiOD  can 
avail  appellant  nothing. 

AltbouA  the  contract  could  have  been 
more  certain,  we  find  that,  disregarding  the 
teatlmeoy  of  appellanfa  attocney,  then  is 
niffidcnt  evidence  to  amstaln  tbe  trial  Judge's 
flndlogs.  We  therefore  conclude  that  the 
Indgmoit  Ahould  be  affirmed.  It  is  so  or- 
dered. 

BUMS,  C.  J.,  and  CHADWICK,  MOUNT, 
and  WEBSTER,  JJ^  concm-. 
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HASTINGS  V.  HASTINGS  et  oX. 
(No.  144640 
(Supmna  Court  of  Washington.   April  29, 

ma) 

Ganoellatioiv  or  Ihsibuubnis  ^»63— 
Deeds— Efivot  or  Settimo  Abidk. 
Where  widow,  individually  and  as  execu- 
trix, brought  action  against  a  son  to  set  aside 
a  deed  of  commoni^  property,  a  judgment 
setting  aside  the  deed  and  appointing  a  com- 
missioner to  reconvcy  to  tbe  plaintiff  merely 
reinstated  the  property  as  that  ot  the  estate, 
and  did  not  deprive  tbe  son  of  his  right  as  an 
beir  to  hia  father's  estate. 

Department  2.  Appeal  from  Superiw 
Court,  Spokane  County. 

Action  by  Elizabeth  Bastings,  individually 
and  as  executrix  of  the  estate  of  Frank  Hast- 
ings, deceased,  against  James  Franklin  Hast- 
ings and  Alta  Agnes  Hastings,  husband  and 
wlf&  Judgment  for  plaintUF,  and  the  last- 
named  d^endant  appeals.  Afilnned. 

Harris  Baldwin,  of  Spokane,  for  appellant 
S.  L.  Amerlcus,  of  Hlllyard,  tor  respfmdent 

MOUNT,  J.  The  plalntlfT  brought  this 
actton  to  set  aside  a  deed  for  failure  of 
consideration.  The  defendant  James  Frank- 
lin Bastings  failed  to  make  an  appeaianoe 
In  answor  to  the  complaint  and  a  default 
Judgment  was  taken  against  bkn.  hereafter 
the  plaintiff  am«ided  her  conqdalnt  and  the 
d^oidant  Alta  Agnes  Hastings  made  answer 
tb««to,  and  aftor  trial  npcm  issues  joined  the 
court  entered  a  Judgmmt  setting  aside  the 
deed  and  a(>polnting  a  commissioner  to  recoo- 
vey  the  real  estate  to  the  plaintiff.  Alta 
Agnes  Hastings  alone  appeals  from  that  Jndg- 
ment 

^t  two  errors  are  aaslgnedt  to  the  effect 
that  the  court  erred  in  rendering  judgment 
against  Jatnes  Franklin  Hastfngs  xm  the 
amended  complaint,  and  in  r»iderii%  judg- 
ment vesting  title  to  the  real  estate  in  the 
plaintiff.  Ve  think  there  is  no  merit  in  either 
of  diese  assignments.  Counsri  for  flie  aK>el- 
lant  argues  that  because  no  amended  com- 
plaint was  served  on  James  Franklin  Hast- 
ings after  the  default  had  been  taken  against 
him  the  court  was  without  jurisdiction  of  that 
defendant.  It  Is  not  necessary  for  us  to 
decide  in  this  case  whether  that  defend- 
ant should  have  been  served  with  the 
amended  complaint,  because  the  record  before 
us  shows  that  be  was  served  with  both  the 
original  and  tbe  amended  complaints  and 
f&lled  to  answer  thereta  He  appeared  as  a 
witness  npon  tbe  trlaL  He  therefore  had 
ample  opportunity  to  defend  If  he  desired  to 
do  so.  The  couit  clearly  bad  jurisdiction  to 
render  a  Judgment  against  him. 

It  Is  next  argued  that  the  court  erred  In 
rendering  the  Judgment  vesting  the  title  In 
Elizabeth  Hastings.  The  record  shows  with- 
out dispute  that  Elizabeth  and  Frank  Hast- 
ings during  the  lifetime  of  the  latter  were 
the  owners  of  tlie  real  estate  in  qnestioa  as 
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eotnmanlty  property.  They  deeded  this  prop- 
erty to  their  son,  James  Franklin  Hastings. 
The  cMisiderati<»i  expressed  in  the  deed  was 
$2,000,  bvt  the  cfHuplaint  allied,  and  tlie 
court  found,  that  the  real  consideration  was 
an  agreement  by  the  son  to  support  his  moth- 
er and  father  diirlng  their  lifetimes.  After 
the'  deed  was  -made  the  son  n^lected  and 
refused  to  support  his  mother  and  father, 
and  after  the  father  died  the  mother  brought 
tills  action  to  set  aside  die  deed.  She  btought 
the  action  in  her  Individual  capacity  and  In 
her  cafMiclty  as  executrix  of  her  hus- 
band's estate.  The  trial  court,  at  the  con- 
clusion of  the  evidence,  which  Is  not  question- 
ed tier^  concluded  that  the  omslderation  for 
the  deed  had  failed,  and,  that  the  respondent 
was  oiUtled  to  have  the  deed  set  aside  and 
a  reconveyance  <a  the  property.  The  effect 
of  this  Judgment  was  to  reinstate  the  pn^ 
erty  as  tliat  of  the  estate,  to  be  distributed  up* 
on  final  distribution  as  thoo^  the  deed  liad 
never  t)een  mad&  Tbe  judgment  of  the  lower 
court  does  not  aflfect  the  Interest  at  James 
Franklin  Hastings  as  an  hdr  to  his  ISatber's 
eetate.  It  simply  sets  aside  the  deed  wbidi 
was  made  by  the  father  and  mother  in  the 
Utetfane  of  ttw  father,  and  dlrecta  that  the 
property  be  reconveyed- 

It  seems  clear  that  fbete  la  no  merit  In 
either  of  the  contentions  of  the  appellant 

The  Judgment  is  therefcoe  affirmed. 

ELIilS.  G.  J.,  and  HOOjOOUB,  -WBBSTBR, 
and  OHADWIOKt  JJ^  concur. 


BMBAGI  T.  NORTHWSSTDKN  IMPBOYB- 
MBNT  OO.   (No.  14912.) 

(Supreme  (3ourt  of  Washington.   April  27* 
191&) 

Chattel  Uobtoaobs  ^»138(1)  —  Pbiobitt — 

"PUBCHASEB  FOB  VALUK." 

A  creditor  who  in  payment  of  his  antecedent 
debt  takes  a  gnitclami  deed  to  buHdinga  on 
premises  owned  and  leased  by  him  to  the  debtor 
and  takes  posseBBion  thereof,  with  notice  of  a 
prior  chattel  mortgage  thereon  in  the  form  of 
a  bill  of  sale,  without  the  affidavit  of  good 
faith  required  by  Rem.  Code  1016.  |  86iS0,  and 
not  recorded,  given  to  secure  another  creditor, 
is  a  "purchaser  for  value"  within  section  8660, 
and  has  rights  superior  to  the  prior  dtattel 
mortgage  or  bUl  of  sale. 

Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Purchas- 
er for  Valoe.] 

Department  1.  A^ieal  from  Superior 
Court.  Kittitas  County;   Geo.  B.  Holden, 

Judge. 

Action  by  John  EJmbagi  against  A.  W.  Hen- 
dricks and  the  Northwestern  Improvement 
Company.  From  a  Judgment  for  the  Im- 
provement Company,  plaintiff  appeals.  Af- 
firmed. 

Pruyn  &  Uoeffler.  of  Bnieosburg,  for  appel- 
lant. Geo.  T.  R^d,  J.  W.  Quick  and  L.  B. 
Da  Ponte,  all  of  Tacoma,  for  respoodenta. 


MOUNT,  J.  The  appellant  toon^t  tUs  ao- 
tlon  to  foreclose  an  alleged  chatty  mortgage, 
whifdi  was  In  the  torm  of  a  bUl  of  aale^  witli> 
out  the  affidavit  of  good  faith  required  ta 
section  3930,  Bern.  Code,  and  which  was  not 
recorded.  The  Northwestern  Improv^ent 
GfHnpany  was  Joined  as  a  party  because  it 
claimed  ownership  of  the  property  aouj^t  to 
be  foreclosed  against  np<m  Issues  J<^ned, 
the  case  was  tried,  and  the  court  cmiclDded 
that  the  property  in  question  was  the  pn^ 
erty  of  tlie  Northwestern  Improvement  Com- 
pany and  entered  a  Judgment  to  that  effect 
The  plaintiff  has  appealed. 

The  facts  are  not  disrated.  Tti^  are  sub- 
stantially as  fcdlows :  In  the  year  1(K14  the 
Northwestern  Imiffovem«)t  Company  was 
the  owner  of  a  certain  tract  of  land  in  the 
vicinity  of  Cle  Elum,  In  this  state.  In  Bfardi. 

1014,  A.  W.  Hendridci  entend  Into  aegotl- 
ations  with  that  cmnpany  to  lease  a  portion 
of  this  tract  at  land.  He  was  advised  that 
the  tract  was  already  under  lease  wbldi 
would  not  expire  until  the  faU  of  1914,  bat 
that  after  the  expiratiim  of  that  lease  he 
could  have  a  lease  upon  the  la^d.  Thereupen 
Hendricks  »tered  Into  poBseBsion  of  a  part 
of  the  land  and  commenced  the  cons  true  tkm 
of  a  dwelling  house  and  outbuildings.  He 
purchased  the  material  f<n>  the  omatniction 
of  these  buildings  from  ttie  respondent,  be- 
ginning Ml  the  7th  of  April,  1014,  and  end- 
ing ca  the  14th  ot  October  at  that  year.  On 
May  lit  1914,  while  the  bnUdlnp  wet«  In 
course  of  construction,  Hendricks  borrowed 
from  the  appellant  $400,  and  gave  the  appel- 
lant a  conditional  biU  of  sale  covering  tlie 
buildings.  Ibis  biU  of  lale  was  neither  ac^ 
knowledged  nor  accompanied  by  an  affidavit 
of  good  faith,  nw  recorded.  Hendri^  did 
not  pay  for  the  materials  that  were  purchas- 
ed from  the  Northwestern  Improvement  Com- 
pany, and  on  NovMnber  4,  1914,  the  improre- 
ment  company  filed  a  claim  of  lien  against 
the  buildings  for  materials  used  therein 
amonntlng  to  $8fil.e(k  On  the       of  Ifardi. 

1015,  Hendri(^  gave  to  respondent  a  quit- 
claim deed  to  the  buildings  in  conalderatloii 
of  $1,098.85,  b^ng  the  amount  then  owing  by 
Mr.  Hendricks  to  the  improvement  company. 
That  company  took  immediate  possession  of 
the  buildings,  whidi  were  worth  not  to  ex- 
ceed $1,000  at  that  time.  At  the  time  tSOs 
deed  was  given  Mr.  Hendricks  informed  ttie 
company  that  he  had  given  a  Mil  of  sale  of 
the  buildings  to  the  appellant  Thereafter, 
in  August.  1015,  the  ai^llant  brought  this 
action  to  foredose  the  bill  of  aale^  iriildi 
was  alleged  to  be  a  Vhattd  mm-tgage: 

It  Is  ygned  by  the  appellant  that,  because 
the  respondent  Northwestern  Improvem«it 
Company  had  notice  of  the  bill  of  sale  given 
to  the  appellant  at  the  time  Hendricks  exe- 
cuted the  quitclaim  deed  and  delivered  pos- 
session of  the  prop^ty,  the  respondent  is 
not  a  purdiaser  In  good  faith.  In  the  case 
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ot  Smith  T  Allen,  7S  Wash.  133,  138  Pac. 
fiGS,  Ano  Oas.  1915D,  300,  we  hdd  occasion 
to  review  the  eases  from  this  court  relied 
upon  by  the  appellant,  and  a  number  of  oth- 
er cases,  and  we  there  h^d,  as  stated  In  the 
syllabus,  that  a  creditor  who  takes  a  valid 
chattel  mortgage  to  secure  his  antecedent 
debt,  with  notice  of  a  prior  unacknowledged 
<diattel  mortgace  given  to  secure  another 
creditor,  is  both  a  creditor  and  an  incum- 
brancer for  value  and  in  good  faith,  within 
Kem.  &  BaL  Code,  {  3230,  providhig  that  a 
chattel  mortgage  without  acknowledgment 
is  void  as  to  creditors,  subsequent  purchas- 
ers, and  Incumbrancers  for  value  and  In  good 
faith;  and  his  mortgage  is  therefore  superl- 
or  to  the  prior  unacknowledged  mortgage. 
That  rule  Is  conclusive  of  the  question  pre- 
sented in  this  case.  In  that  case  we  were 
considering  a  chattel  mortgage  which  was 
taken  with  notice  of  a  prior  unacknowledged 
chattel  mortgage,  one  which  did  not  contain 
the  affidavit  of  good  faith,  and  one  which 
was  not  recorded.  There  Is  no  difference  In 
principle  in  the  two  cases.  The  same  rule 
was  followed  in  Kato  v.  Union  Oil  Co.,  02 
Wash.  473,  159  Pac.  895,  and  In  Beltaier  v. 
Yoong,  90  Wash.  303,  155  Pac.  1000.  The 
trial  court  was  therefore  right  in  conclud- 
ing that  the  appellant's  bill  of  sale  or  chat- 
tel mortgage  was  of  no  effect  against  a  quit- 
claim deed  and  possession  held  by  the  re- 
spondent NcvQiwestmi  Improvement  Com- 
pany. 

llie  Judgment  la  ther^bre  affirmed. 

HCXIS.  a  J.,  and  FUbF-ERTON,  CHAD- 
WIOK«  and  HOLOtolB,  JJ.,  ooocur. 


EBTBS  T.  SABIN  et  mL   (No.  14093.) 

(Sapreme  Court  of  Washington.   April  29, 
1918.) 

1.  Assignments  roB  Benkfit  or  CmcDiTons 
«=3228  —  RiQHT  or  AasiaifEE  to  GomcsT 

CnATTBX,  MOBTOAOB. 

Where  an  aadgnee  for  benefit  of  creditors 
immediatdy  took  possession  of  the  debtors* 
goods,  including  a  stock  of  goods  which,  un- 
known to  him  or  the  general  creditors,  was  cov- 
ered by  a  prior  chattel  to  secure  certain  credi- 
tors, who  had  an  understanding  with  tiie  mort- 
gagors that  they  should  remain  in  iMsaessIon  and 
continae  their  business  as  they  did  prior  to  the 
mortgage,  but  no  understanding  that  any  part 
of  the  proceeds  from  the  business  sboold  be  re- 
tained for  api^cation  upon  the  mortgage  debt, 
the  ass^ec  eoiUd  assert  the  Invollcuty  of  the 
mortgage  as  representative  of  the  general  credi- 
tors, in  an  action  by  ttie  mortEagees  to  establish 
the  mortgage  as  a  preferred  daim. 

2.  AsBiaiviaNTa  tob  Bbhbtit  or  Cbbditobs 
«=3l84— Trru  ACqUIBED  BT  Absionvknt. 

By  an  astdgnment  for  benefit  of  creditors 
under  which  the  assignee  takes  possesion  of  the 
assignor's  property,  the  general  creditors  ac- 
qiiire,  not  meroy  a  lien,  bnt  at  least  an  equita- 
ble title  and  ownership. 
8.  Saues  «=»239— Bona  Fidb  Pubohasbb. 

A  pnn^iaser  of  property  in  consideration  of 
a  pre-existing  debt  is  within  the  protection  <tt 
tiie  statutes  as  to  chattel  mortgages  thereon. 


4  Chattel  MraxoAon  «»194r-rAi£UBB  to 

Bbcobo.  . 

Where  a  chattel  mortgage  was  not  recorded 
as  required  by  Rem.  A  Bal.  Code  1915,  S  3660, 
within  the  tmie  limited  by  section  366^  nor 
until  after  the  property  tiad  been  assigned  by  the 
mortgagors  for  benefit  of  .creditors  and  the  as- 
signee had  taken  possession  thereof,  it  was  void 
as  to  the  genera]  creditors,  since  the  asaignnient 
of  the  property  for  tlieir  benefit  created  a 
specific  lien  thereon. 

Ea  Bana  Appeal  from  Superior  Court, 
Cowlltx  County ;  Wm.  T.  Dareh,  Judge. 

Action  by  W.  W.  Keyes,  trustee,  against 
R.  L.  Sabin  and  others.  From  Judgment  for 
defendants,  plaintiff  ai^eala.  Aflbmed. 

W.  W.  Keyes,  of  Tacoma,  pro  se.  Telaer 
&  Smtth,  of  Portland,  Or.,  for  respondents. 

FULLBRTON,  J.  On  Ibrch  4,  1910^  W. 
A.  WllUams  and  B.  I.  WlUlamB,  doing  bnM- 
ness  as  W.  A  Williams  &  Co.,  were  conduct 
Ing  a  general  merchandise  store  at  Castle 
Rock  In  this  stata  Being  then  Indebted  to 
the  Sperry  Flonr  Company  and  the  Puget 
Sound  Flouring  Mills  Company,  who  through 
their  agent  were  pressing  for  payment,  they 
executed  to  the  appellant,  Keyes,  as  trustee 
for  tlie  use  of  the  creditors  named,  some 
eight  promissory  notes  aggregating  the 
amount  of  the  indebtedness,  and  attempted 
to  secure  the  notes  by  a  chatty  mortgage 
covering  their  stock  of  merchandise.  The 
notes  divided  the  indebtedness  into  substan- 
tially equal  payments,  the  first  becoming  due 
on  April  4, 1915,  and  tiie  ronainder  in  order 
monthly  thereafter,  the  last  falling  due  on 
November  4,  1915.  The  mortgage  was  in 
form  that  commonly  used  in  this  state  for 
mortgaging  specific  chattels.  It ,  covenanted 
that.  If  the  sum  of  money  represented  by 
the  notes  be  paid  according  to  the  tenor  and 
effect  of  the  notes,  the  mortgage  should  be 
void,  but  that,  "If  default  be  made  In  the 
payment  of  said  sum  of  money  or  the  Inter- 
est thereon  or  any  part  thereof  at  the  time 
the  same  shall  become  due,  or  any  attempt 
shall  be  made  to  r^ove  any  of  said  prop- 
erty from  said  county  or  to  dispose  of  the 
same  without  the  written  consent  of*  the 
mortgagee,  then  the  entire  indebtedness 
should  become  due  and  payable  and  the 
mortgage  subject  to  foreclosure.  There  was 
an  understanding  between  the  mortgagees 
and  the  mortgagor,  shown  by  the  testimony 
of  the  agent  taking  the  mortgage,  that  the 
mortgagors  should  remain  In  possession  of 
the  property  and  continue  their  business  as 
they  did  prior  to  Its  execution.  The  court 
found,  however,  that  there  was  no  agreement 
either  In  writing  or  by  parol  that  any  part 
of  the  proceeds  arising  from  the  conduct  of 
the  business  should  be  retained  by  the  mort- 
gagees for  application  upon  the  mortgage 
debt 

The  mortgage  was  not  recorded  until 
March  27,  191S.  Between  the  date  of  its 
execution  and  flie  date  of  the  recording. 
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namdr,  Mardi  20,  1015,  the  mortgagors 
made  a  common-law  assignment  of  their 
property  to  the  respondent  Sabin  for  the 
benefit  of  their  creditors ;  the  assignment  In- 
cluding the  stock  of  goods  covered  by  the 
mortgage.  Immediate  possession  of  the  prop- 
erty was  taken  by  the  assignee,  and  he  was 
In  such  possession  when  the  mortgage  was 
recorded.  It  was  fonnd  that  the  assignee 
had  no  notice  of  the  mortgage  at  the  time 
the  assignment  was  made,  and,  while  there 
Is  no  finding  on  the  question,  it  was  not 
shown  that  any  of  the  creditors  of  the  as- 
signors other  than  the  braeflclarles  of  the 
mortgage  had  such  notice. 

The  mortgagee  did  not  attempt  to  disturb 
the  assignee  in  his  possession  of  the  prop- 
erty, but  filed  his  claim  with  the  assignee 
as  a  creditor,  claiming  a  preference  over 
other  creditors  to  the  extent  of  bis  mortgage. 
The  assignee  continued  In  possession  of  the 
property  until  he  finally  disposed  of  it,  and 
reduced  Its  value  to  cash.  He,  however,  re- 
fused to  recognize  the  mortgagee's  claim  as 
a  preference  claim,  whereupon  the  present  ac- 
tion was  begun  to  establish  it  as  such.  The 
trial  court  held  the  mortgage  void  as  to  the 
general  creditors  of  the  mortgagors;  held, 
also,  that  the  assignee  could  assert  Its  in- 
validity as  the  representative  of  the  credi- 
tors, and  denied  the  claim  of  preference 
From  a  Judgment  entered  In  accordance  with 
such  holdings  this  appeal  Is  prosecuted. 

[1]  Taking  up  the  assignments  of  error  in 
a  somewhat  different  order  from  that  in 
which  they  are  presented  in  the  brief  of  the 
appellant,  the  first  and  principal  contention 
is  that  the  assignee  Is  not  in  a  position  to 
assert  the  invalidity  of  the  mortgage.  It  Is 
argned  that  the  assignee  takes  only  such  ti- 
tle as  the  assignor  had,  and  as  the  mortgage 
was  good  as  between  the  mortgagors  and  the 
mortgagee  it  Is  good  as  between  the  assignee 
and  the  mortgagee.  But  we  cannot  think  the 
relation  here  assumed  correctly  represents 
the  assignee's  position.  It  is  true,  unques- 
tionably, that  If  there  was  a  valid  and  sub- 
sisting lien  on  the  property  assigned,  good 
as  against  all  the  world,  or  if  the  title  to 
any  of  the  property  was  defective  In  the  as- 
signors, the  assignee  would  take  the  property 
subject  to  such  Hen  or  defect  But  it  does 
not  follow  that  he  takes  the  property  subject 
to  all  inchoate  or  Imperfect  liens  Invalid  as 
to  certain  jwrsons  although  valid  as  between 
the  parties  thereto.  The  assignee  holds  the 
property  in  trust  for  certain  designated  per- 
sons, tn  this  Instance  the  creditors  of  the  as- 
signors. In  bis  individual  right  he  acquired 
nothing  by  the  assignment  He  is  but  the 
medlary  through  whom  the  title  to  the  as- 
signed property  was  conveyed  to  creditors. 
If  therefore  these  creditors,  the  actual  bene- 
ficiaries of  the  assignment,  could  have  ac- 
quired a  valid  title  against  an^'  Inchoate  or 
imperfect  Hen  upon  the  property  by  an  as- 
signuient  made  directly  to  them,  they  can 
acquire  mcb  a  right  by  aa  aialgpnimt  made 
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to  another  for  tbelr  benefit  It  cannot  be 
doubted,  we  think,  that,  if  the  assignment 
had  been  made  directly  to  the  creditors  and 
the  mortgage  the  appellant  seeks  to  assert  la 
invalid  as  against  them,  they  could  assert  its 
invalidity  in  any  suit  against  them  brought 
to  enforce  the  mortgage.  If  they  could  do 
this  in  their  Indlvidnal  capacities,  there  Is 
no  reason  why  they  cannot  do  It  tbnnigb 
their  rq)resentatlve. 

It  will  be  remembered  that  this  Is  a  con- 
summated assignment.  Not  only  was  there 
an  assignment  of  the  property,  but  it  was 
taken  possession  of  by  the  a^dgnee  and  Is 
stIU  held  by  him  although  in  a  substituted 
form.  Had  the  mortgagor  obtained  posscsMon 
of  the  mortgaged  property  prior  to  the  assign- 
ment under  a  defectively  executed  mortgage, 
or  possession  after  the  assignment  but  prior 
to  the  time  it  was  reduced  to  possession  by 
the  assignee,  it  may  be  that  the  assignee 
could  not  have  recovered  it  But  the  rule 
that  denies  recovery  In  such  Instances  does 
not  rest  on  the  ground  that  the  a&signee  Is 
not  the  representative  of  the  creditors  In 
sudi  a  way  as  to  assert  such  rights  as  ara 
vested  in  them,  but  rests  on  the  ground  that 
the  creditors  themselves  In  such  cases  could 
not  assert  the  right 

While  It  may  not  argue  very  Btnmgly  In 
favOT  of  the  conclnaton  we  bare  reached,  it 
is  well  to  rannuber  fiutber  tbat  tbe  appel- 
lant Is  hlmadf  here  suing  In  a  r^reemtti- 
tlve  capacity.  He  baa  iDdlvldually  no  In- 
terest In  the  mortgage  be  seeks  to  enforce^ 
nor  in  tbe  debt  thereby  attempted  to  be  se- 
cured. He  sues  in  the  capacity  of  a  trustee, 
and  all  tbe  rights  be  Is  attonpting  to  aanrt 
are  rights  which  Inhere  in  bis  cestuls  que 
troatent  If  be  may  in  a  reiiresent^Te  ca^ 
padty  auert  for  tbem  tbe  validity  of  tbe 
mOTtgage,  seemingly  the  assignee  may  In 
the  same  capacity  assat  tor  otbws  Its  In- 
validity! 

The  question  presented  Is  not  attogetber 
new  in  this  state.  In  Moore  t.  Terry»  17 
Wash.  185,  49  Pac  231.  It  appears  that  tbe 
copartnership  of  Dodge  &  Smith  then  op^ 
ating  a  hotel  gave  a  diattel  mortgage  upon 
the  hotel  furniture  to  secure  an  indebted- 
ness owing  to  one  Terry ;  the  mortgage  con- 
taining a  provision  that  it  should  cover  all 
fumitare  that  should  thereafter  be  put  Into 
the  hotel  by  the  copartnership.  I>od,;o  later 
succeeded  to  the  rights  of  Smith  and  operat- 
ed the  hotel  on  his  own  b^ialf.  While  so  op- 
erating It,  he  put  furniture  therein  belong- 
ing to  himself  individually.  Later  he  be- 
came Insolvent  and  made  an  assignment  for 
the  benefit  of  his  creditors.  The  mortgagee 
made  claim  to  furniture  put  into  the  hotel 
by  Dodge,  which  claim  the  assignee  resist* 
ed.  The  trial  court  h^d  in  fovor  of  the  as- 
signee, and  on  the  appeal  It  was  contended 
that  the  mortgage  was  valid  as  to  the  after- 
acquired  property  as  between  the  mortgagee 
and  DodgSk  and  was  therefore  valid  as  be- 
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tween  the  mortgaged  and  the  ttss^prae,  ilnce 
l£e  assignee  oonld  acqidre  no  greater  rights 
In  the  pTop»ty  than  Dodge  had  to  assign. 
Answering  the  contortion,  the  eoart  used 
this  language: 

"Tbe  appeUaDts  contend  tbat  the  asalfniee 
coald  have  no  iireater  rights  than  Dodge  himself 
had  in  the  premises,  and  that,  if  a  lien  could  be 
maintained  aa  against  Dodge,  it  most  be  held 
good  in  this  instance;  and  authorities  are  cited 
upon  tbe  propoidtion  that  an  assignee  can  have 
no  greater  rights  than  the  insolvent  had.  But, 
under  the  holdings  of  tbis  court,  such  a  mle  does 
not  obtain  heret  for  the  assignee  represented  the 
creditors  as  well  as  tbe  insolvent,  and  conld  aa- 
■ert  such  rights  as  tbe  respective  creditors  conld 
have  asserted  in  esse  of  a  direct  action,  hlans- 
field  V.  National  Bank,  5  Wash.  666  (32  Pac. 
789,  909)." 

A  similar  principle  was  announced  In  tbe 
case  of  Bennw  t.  Scandinavian  American 
Bank,  n  Wash.  488,  131  Pac  1149,  Ann. 
Oas.  1914D,  702.  That  was  a  case  In  which 
Banner,  a  tmstee  In  bankmptcy,  soi^t  to 
recover  from  the  -  bank  certain  property 
transftered  tbe  bankmpt  to  the  bank  In 
violation  of  the  bankroptcy  act  Among 
other  contentiUais,  the  bank  urged  that  the 
trustee  had  no  such  intereat  as  enabled  him 
to  maintain  the  actkm.  Stating  tbe  conten- 
tions and  the  governing  rule,  this  language 
was  used: 

"But  It  is  aafd  that  the  creditors  here  are 
not  seeking  to  sequester  tbe  property  to  the  sat- 
isfaction of  their  debts;  that  the  title  to  the 
property  is  in  tiie  trustee  In  bankruptcy,  who 
took  it  from  the  bankrupt,  the  vendor  In  the 
bill  of  sale;  that  the  tmstee's  title  Is  no  better 
thnn  the  bankrupt's,  and,  since  it  could  not 
avoid  the  conveyance,  tbe  trustee  cannot  But 
tbe  trustee  not  only  holds  the  legal  title  to  the 
hankmpfs  estate,  bat  he  represents  the  credi- 
tors of  the  bankmpt  also.  Such  rlriits  as  they 
possessed  against  the  claimants  and  holders  of 
the  bankrupt's  estate,  be  possesses;  and  he  can 
Bvoid  any  transfer  or  conveyance  of  the  prop- 
erty which  they  conld  have  avoided.  In  other 
words,  the  bankruptcy  proceedings  are  in  them- 
selves in  effect  an  attachment  and  sequestration 
of  the  property  of  the  bankrupt  for  the  benefit 
of  his  creditors,  and  the  trustee  thereof  has  ple- 
nary power  to  take  all  such  steps  as  are  necea- 
sary  to  subject  the  bsnkrupt's  property  to  the' 
satisfaction  of  his  obligations.  Bansruptcy  Aeit, 
{  67e:  Mueller  v.  Nugent,  184  TT.  S.  1  Sfip. 
Ct.  260.  46  L.  Bd.  4051;  Bank  v.  ShermabriOl 
V.  S.  403  [25  L.  Ed.  866];  Bryan  v.  Bernheim- 
er,  181  TI.  S.  188  [21  Sup.  Ct  ESBT,  45  L.  Ed. 
814]-  In  re  Pekin  Plow  Co.,  112  Fed.  808 
rsO  d  O.  A.  257];  In  re  Tborp  [D.  a]  180  Fed. 
371." 

[2,  SI  The  appellant  cites  and  relies  upim 
tbe  cases  of  Malmo  r.  Wash.  Rendering,  etc., 
Co.,  79  Wash.  S84.  140  Pac.  669,  L.  B.  A. 
19170,  440,  BUers  Mtudc  House  t.  Bltnw, 
88  Wash,  ins,  1S2  Pae  1008,  154  Paa  787; 
and  Sunel  Biggs,  93  Wash.  814.  160  Pac. 
900.  In  the  flrtt  and  second  of  these  cases 
It  was  held  that  a  conditional  sales  contract 
good  as  between  the  parties  was  good  as  to 
general  creditors,  that  Is,  creditors  who  had 
not  acqnlred  a  spedflc  lien  upon  the  proper- 
ty; and  that  the  appointment  of  a  receiver 
<it  the  property  of  the  d^tor  at  the  snlt  of 
the  creditors  was  not  tuch  a  sequestration  of 


the  debtor's  property  as  to  create  soch  spe- 
cific lien.  Dm  mle  of  these  cases  Is  seeming- 
ly cantrary  to  the  earlier  casea  of  WlUa- 
mette  Casket  Oo-  T.  Gross,  etc,  Co.,  12  Wash. 
190,  40  Pac.  739,  and  Masibattan  Trust  Co. 
v.  Seattle  Coal,  etc,  Oo.,  1ft  Waah.  480,  48 
Pae.  388,  787,  In  the  first  of  which  it  was 
p<^tea  out  ttkat  the  WKtotmont  of  a  re- 
celver  placed  the  general  creditors  at  a  dls- 
adTtmtage  If  It  were  to  be  h^  that  the  re- 
celTer  was  not  so  far  tbtfr  representative 
as  to  be  able  to  qnestlon  In  their  be- 
half liens  nrtd  as  to  them,  since  the  very 
ai^trfntment  ot  tbe  reoetm  placed  It  be- 
yond tti^  power  to  aCQOlre  a  apedflc  Hen. 
Indeed,  the  court  wmt  so  far  as  to  say  that 
it  did  not  Olnk  It  would  be  solmisly  qnes' 
tloned  that  a  mortgage  inoperatlTe  aa  to 
creditors  would  not  be  opera  tire  as  to  the 
reoelTer  aa  ttitir  rqpTesentatiTe<  But  glTlng 
effect  to  the  rule  of  the  later  cases,  we  think 
th^  are  dlstlngnlshable  from  the  xweaent 
ease  and  .the  cases  we  have  cited  as  support- 
ing tbe  prcoont  case.  Here  the  general  cred- 
itors aoqnlfed  more  ttian  a  lien  1^  the  as- 
slgnmeut  Th^  acanlred  ownership  and  title; 
equltaMe  title  it  mi^  be,  but  title  neverthe- 
less. Having  title  through  their  representa- 
tive, it  Is  unsound  In  principle  to  say  that 
they  cannot  question  liens  void  as  to  them, 
and.  what  la  the  same  thing.  questl<m  such 
liens  through  their  representative.  The 
fact  that  no  Immediate  consideration  pass- 
ed from  the  assignee  to  the  assignor,  or  the 
fact  that  the  obligation  which  the  assign- 
ment was  intended  to  satisfy  antedated  the 
assignment,  does  not  invalidate  or  subject 
the  assignment  to  the  lien  of  the  mortgage. 
A  purchaser  of  property  in,  consideration  of 
a  pre-existing  debt  is  within  the  protection 
of  the  statutes.  Johnston  v.  Wood,  10  Wash. 
441,  53  Paa  707. 

The  third  case,  while  it  is  not  questioned 
that  It  was  rightly  deeded,  we  think  was 
rested  upon  an  imtenable  ground.  The  coo- 
'ditlonal  sale  In  that  case  was  perfected  by 
recordation  prior  to  the  time  the  assign- 
ment was  made,  and  was  then  valid  under 
tbe  authority  of  Pacific  Coast  Biscuit  Co.  v. 
Perry,  77  Wash.  352,  137  Pae.  483,  since  the 
creditors  had  not  at  that  time  acquired  ci- 
ther title  to  the  property  or  a  specific  lien 
thereon.  But  the  majority  of  the  court 
think  It  wrong  to  the  extent  that  It  was 
rested  upon  the  ground  that  the  assignee 
was  not  so  far  the  representative  of 
the  creditors  as  to  be  lUtle  to  qneatlMi  a 
conditional  sales  contract  void  aa  to  general 
creditors. 

It  is  worthy  of  mention,  also*  that  the  de- 
clstcms  In  these  cases  did  not  meet  with  gen- 
eral anmmil.  The  Legislature  ot  the  state, 
since  the  dedalons  wne  annouiuied  (Laws 
IfilB,  pp.  276,  277),  has  enacted  statutes  de- 
<darlng  all  diatttf  mortgages  and  contracts 
of  omditinial  sale  void  aa  to  creditors, 
"whether  or  not  they  have  or  claim  a  11m 
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apoDi^sndi  pn^rty,**  unless  ezecutea  and 
recorded  In  a  prescribed  fflanner. 

Onr  <!ondi]don  tliereforft  Is  that  the  as- 
signee can  questlm  the  Talldlty  of  the  cbat- 
tel  mortgage  in  Issne,  as  tbe  represontatl  -e 
<tf-tbe  general  creditors  Of  the  asslgnora. 

The  forttier  Inquiry  is:  Was  tbe  mort- 
gage Told  as  to  creditors?  Tbe  trial  court 
tadd  that  it  was  for  two  reasons :  <1)  It  cov- 
ered a  general  stoek  of  merclumdlse  of  wblch 
the  nuntgagors  were  left  In  possession  with 
power  of  disposition  and  sale  in  the  nsual 
coarse  of  trade,  without  any  agreonent  ei- 
ther oral  or  writtoi  to  apply  the  proceeds 
or  any  part  of  tb«  proceeds  derived  from 
siidk  disposition  or  sale  to  the  satlsfactlDn 
of  the  mortgage  debt;  and  (2)  the  mortgage 
was  not  recorded  within  ten  days  after  Its 
encDtlon,  nor  until  after  the  assignmoit  for 
tlie  benefit  of  creditors  bad  been  made  and 
the  assigned  property  had  been  taken  pos- 
session of  by  tiie  assignee. 

Onr  concIoslQa  on  tbe  second .  of  these 
propositions  rendov  It  unnecessary  to  dls- 
cnsB  the  first.  It  may  be  remarked  In  pass- 
ing, however,  that  such  mortgages  were  held 
voiA  pw  se  as  to  creditors  by  the  territorial 
ronrt  In  the  cases  of  WInebnrgh  v.  Schaer,  2 
Wash.  T.  328.  6  Pac.  299.  and  Byrd  v.  Forbes, 
3  Wadi.  T.  318,  18  Pac.  715,  and  no  case  from 
the  state  court  has  been  pointed  out  to  us 
where  a  contrary  doctrine  has  been  announc- 
ed. We  have  held  such  mortgages  valid 
when  accompanied  by  an  agreement,  either 
parol  or  written,  that  the  proceeds  derived 
from  the  conduct  of  the  business  shall  be 
applied  to  the  satisfaction  of  the  mortgage 
debt,  or  to  the  mnnlog  expenses,  the  keep- 
lag  up  of  the  stock,  and  the  satiBfactlon  of 
the  debt,  and  have  held  a  mortgage  valid 
where  the  agreement  was  that  the  mortgaged 
stock  should  not  be  reduced  below  a  fixed 
value;  but  no  case,  as  we  say,  holds  that 
a  mortgage  is  valid  where  the  mortgagor  Is 
permitted  to  remain  In  possessltm  of  the 
property  and  dispose  of  It  by  sale  In  due 
course  of  trade  with  no  obligation  to  account 
tor  tsncti  sales  prior  to  the  moturity  of  the 
mortgage  debt  For  the  convenience  of  the 
curious,  we  dte  the  cases  where  the  ques- 
tion has  been  touched  upon :  Warren  t.  His 
Creditors,  3  Wash.  48,  28  Pac.  2S7;  EiAralm 
T.  Kelleber.  4  Wash.  24S,  29  Pac.  986.  18  U 
R.  A.  001;  Benbam  v.  Ham,  6  Wai^.  128, 
21  Paa  460.  84  Am.  St  Bep;  861 ;  Sanders 
T.  Main,  12  Waoh.  666,  42  Pac.  122;  Adams 
T.  Demps^,  22  Wash.  284,  60  Pac.  649,  79 
Am.  St.  Rep,  983 ;  Van  Winkle  Hitchum, 
66  Wash.  296,  119  Fac.  748;  Nostm  ft  Go.  v. 
Stack,  81  Wash.  147,  142  Pac.  477. 

[4]  We  are  clear  that  the  mortgage  Is  void 
fbr  the  second  reason  stated.  The  statutes 
in  force  at  the  time  the  mortgage  was  exe- 
cuted (Rem.  &  Bal.  Code,  |  3660)  provided 
that  a  mortgage  of  personal  property  is  void 
as  against  creditors  of  the  mortgagor,  m 
■ubseqaent  ponibaaer  and  inctunbnincei  of 


tbe  property  tor  value  and  lo  good  teith,  un- 
less it  is  accompanied  by  tbe  affidavit  of  tte 
mortgagor  that  it  Is  mode  in  good  faith  and 
without  any  design  to  bindw,  dday,  or  de- 
fraud creditors,  and  la  acknowledged  and  re- 
corded in  the  same  manner  as  Is  required 
by  law  in  conveyance  of  real  property.  A 
subsequoit  statute  (Id.  |  8661)  permits  its 
recordation  within  ten  days  from  the  time 
of  its  execution,  making  the  recording  with- 
in that  period  a  compliance  with  the  re- 
quirement in  tbe  first  section  dted.  By  a 
reference  to  the  statemmt  of  tbe  case  we 
have  made.  It  will  be  seen  that  the  mortg^ 
was  not  recorded  wkUn  the  time  limited  by 
the  statute  nor  until  after  ttie  pn^ierty  bad 
been  assigned  to  tbe  reqNUident  and  he  had 
taken  possesslan  of  the  pnverty.  By  the 
terms  of  tbe  statute  as  construed  by  our  de- 
cisions, the  nuwtgage  was  void  as  to  all  cred- 
itors who  are  in  a  position  to  ass^  the  In- 
validity ot  tbe  mor^ge  by  acquiring  a  spe- 
dfic  V^ea  upon  the  pn4)erty;  and,  since  we 
iMdd  tliat  the  assignment  of  the  property  for 
tbeUr  benefit  created  such  a  Iloi,  it  tollows 
as  <a  course  that  tbe  mortgage  is  void  as  to 
them.  It  would  seem  that  tbe  words  of  tbe 
statirte  were  so  clear  as  to  scarcdy  admit  ot 
dispute  or  ctmtrary  oplidui,  but  It  has  nev- 
ertheleas  been  as  to  its  meaning  the  subject 
of  controversy  before  this  court  lu  Blnch- 
man  v.  Pctot  Defiance  Ry.  Co.,  14  Wash.  349. 
44  Pac,  162,  one  of  the  questions  In  contest 
was  the  priority  of  a  subsequent  properly 
executed  mortgage  over  a  defectively  exe- 
cuted prior  one,  good  as  between  tbe  par- 
ties.  The  court  after  quoting  tbe  statute, 
used  this  language : 

"ManlCestlr.  there  are  three  dosses  of  peramw 
whose  Tighta  are  defined  by  this  section.  Tbey 
are:  (1)  Creditors  of  the  mor^gor;  (2)  aube»- 
qaent  pDrchaseni;  and  (3)  partie«  in  whoee  fa- 
vor subsegueat  incambraQces  of  tbe  property  are 
made.  As  to  the  first  dass,  credittws,  tbe  un- 
recorded mortgafe  is  abstdutely  void.  It  is  void, 
also,  as  to  the  two  latter  daases  wboi  they  deal 
with  the  mortgaged  property  for  value  and  in 
good  faith." 

In  Manhattan  Trust  Co.  v.  Seattle  Coal  ft 
Iron  Co.,  16  Wash.  489,  48  Pae.  333,  737.  tbe 
question  was  aA  to  the  validity  of  a  mortgage 
upon  personal  property  executed  and  record- 
ed in  the  form  of  a  mortgage  upon  real  prop- 
erty. The  court  held  the  mortgage  void  as 
to  creditors,  because  not  executed  in  manner 
prescribed  by  the  statute  nor  recorded  so  as 
to  give  constructive  notice.  In  the  coarse 
of  tbe  opinion  this  language  was  uaed: 

"l!1iere  was  no  affidavit  of  the  mortgagor  that 
any  mortgage  of  personal  property  was  made  in 
good  faith  and  without  any  design  to  hinder,  de- 
lay, and  defraud  creditors,  and  It  was  not  re- 
cotded  08  a  chattel  mortgage.  Sectitm  1648, 
Gen.  Stat  (1  Hill's  God^,  Is  as  follows:  *A 
mortgage  of  personal  property  la  void  as  against 
creditors  of  the  mor^agor  or  subsequent  par- 
chaaers,  and  incumbrances  of  the  property  for 
value  and  in  ^ood  faith,  unless  it  is  accompanied 
by  tbe  affidavit  of  the  mortgagor  that  it  is  mode 
in  good  faith,  and  without  any  design  to  binder, 
delay  or  defraud  creditors,  and  it  is  acknowledg- 
ed and  recorded  In  the  oams  nonnw  as  is  re- 
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qaired  by  law  in  conTeyance  of  rtal  property/ 
SvctiMi  IMd  proytdes:  'A  mortgage  of  personal 
property  muBt  be  recorded  in  tbe  (rfBcc  of  tlie 
county  auditor  of  the  count?  in  wUcb  the  mort- 
gagpd  property  la  situated,  m  a  book  kept  exclu- 
BiTely  for  that  purpose.' 

Tbe  plain,  literal  meaning  of  these  sections  is 
against  the  contention  of  plaintiff  that  it  has 
any  lien  whatever  upon  the  personal  property  in 
tbe  possession  of  the  receiver  as  against  these 
petitioner*.  There  is  no  evidence  whatever  that 
the  petitioners  had  any  notice  of  the  existence  oE 
any  chattel  mortgage  in  favor  of  the  plaintiff. 
Counsel  for  plaintiff  and  receiver  argued  that,  as 
petitioners,  as  creditors,  have  not  negatived  no- 
tice or  knowledge  on  their  part,  it  should  be  in- 
ferred against  them;  but  this  wonld  be  a  novel 
rule  and  one  that  we  have  never  seen  applied* 
Such  allegation  and  proof  of  notice  should  come 
from  the  one  claiming  the  personal  property  un- 
der  the  alleged  mortgage.  But  we  are  not  pre- 
pared  to  decide  that  in  any  view  there  could  be 
here  a  chattel  mortgage  as  against  these  credi- 
tors." 

In  tbe  more  recent  case  of  Smith  t.  Allen, 
78  Wash.  135,  138  Pae.  683,  Ann.  Cas.  1015D, 
300,  It  was  held  tbat  a  chattel  mortgage 
without  any  certificate  of  acknowledgment  Is 
void  as  against  creditors  or  incumbrancers 
for  value  and  In  good  faith,  under  the  ex- 
press provisions  of  this  statute.  It  was  held, 
also,  that  a  creditor  who  takes  a  valid  chat- 
tel mortgage  to  secure  his  antecedent  debt 
is  both  a  creditor  and  Incumbrancer,  and 
that  his  mortgage  Is  superior  to  a  prior  de- 
fectively executsd  mortgage  notwItliBtaiiding 
be  may  have  bad  kiumledge  of  4be  prior 
mortgage. 

But  the  inquiry  need  not  be  pursued.  It 
la  our  conclusion  that  there  is  no  error  in 
the  judgment  sought  to  be  reviewed.  It  will 
stand  affirmed. 

ELT^S.  G.  J.,  and  MOUNT,  MAIN,  HOL- 
COMB,  PARKER,  WEBSTER,  and  CHAD- 
WICK,  33^  conciir. 


EDWARDS  et  ut  v.  BEATON  et  aL 
(No.  14587.) 

(Supreme  Court  of^Washington,    April  27, 

Vbndob  and  Pcbohasek  «=»37— ExTsnsiOK 
AoBmaNT. 
Where  vendor  of  land  on  installment  pay- 
ments agreed  to  make  a  three-year  extension  on 
the  payments  in  ctmsideration  both  of  repur- 
chase at  a  certain  price  by  the  purchaser  and 
another  of  part  of  tbe  land  which  tbe  pur- 
chaser bad  sold  to  a  third  party  and  an  agree- 
ment that  tbe  profits  from  sale  of  the  repur- 
chased property  be  divided  equally  between 
them  and  the  vendor,  the  purchaser  was  not  en- 
titled to  the  benefit  of  the  proposed  extension 
where  he  bought  the  land  iodividiially  at  a  price 
exceeding  the  agreed  price,  and  there  was  no 
sale  of  the  land  or  tender  of  any  agreement  un- 
der whi<di  it  coald  be  sold  and  the  profits  di- 
vided. 

Department  2.  Appeal  from  Superior 
Court,  BntAomiSta  County;  RaU>b  C  Bell. 
Judge. 

Action  by  A.  0.  EdwardB  and  wtCe  apdnBt 


J.  H,  U eaten  and  otbers.  From  a  judgment 
for  d^endants,  plalntlfla  aweaL  Bereraed 
and  remanded,  with  InstroctionB. 

Williams  A  DaTls,of  Everett,  and  A.  aitt- 
wards,  of  TacoDoa,  for  appeDanta.  Banaman 
&  Oldbam,  of  Seattle,  for  reqtcmdenta. 

FULIiERTON,  J.  On  AprU  8,  1915,  tbe 
appellants  Edwards  and  tbe  rewondent  Bea- 
ton entered  Into  a  written  cwtract  hj  tb» 
terms  of  wblch  tbe  appellants  agreed  to  adl 
and  the  respondent  agreed  to  b07  a  certain 
described  tract  of  real  property,  containing 
about  73  acres,  sltnated  in  Snobomidi  conn- 
ty.  Tbe  contract,  after  redUiv  Qiat  a  sub- 
stantial part  of  tbe  contract  lolce  ct  tbe 
land  bad  been  paid,  farther  xcctted  tbat 
there  remained  a  balance  doe  thereon  of  |2,- 
200  wblch  the  purchaser  agreed  to  pay  In 
yearly  Installments  of  |200  each,  tbe  first  In- 
stallment to  be  paid  <me  year  after  tbe  date 
of  the  contract,  and  tbe  remaining  install- 
ments  yearly  tlwreafter,  witb  Interest  on  all 
deferred  payments  at  tbe  rate  of  7  per  cent 
per  annum  payable  semiannually. 

The  contract  contained,  among  other  con- 
ditions, the  following: 

"But  in  case  of  default  in  the  payment  of  the 
said  prbidpal  sum  or  part  or  portion  thereoi^ 
or  interest  or  part  or  portion  thereof,  or  in  any 
term  or  condluon  herein  contained,  the  times  of 
payment  being  hereby  declared  to  be  tiie  essence 
of  this  agreement,  then,  or  in  any  such  an  event 
or  events,  firet  parties,  their  heirs  or  aasigniL 
shall  have  the  tight  to  declare  this  agreem«it 
to  be  null  and  void,  after  SO  days*  notice,  and 
all  sums  as  may  have  been  paid  on  account  of 
said  purchase  price,  and  any  and  all  ri|;hts  and 
interests  of  all  kinds  in  and  to  the  said  prem- 
ises or  part  or  portiona  thereof  that  may  not 
have  been  deeded  at  the  time  of  such  default, 
and  all  rights  and  Interests  on  the  second  partr, 
his  heirs  or  assigns,  shall  utterly  cease  and 
determine,  as  absolutely,  fully  and  perfectly  as 
if  this  agreement  had  never  been  made." 

The  contract  also  contained  the  furthei 
provision  that  the  purchaser  might  sell  parte 
or  portions  of  the  land  In  tracts  of  five  acre^ 
or  more  at  prices  stated,  for  which  the  appel- 
lants would  Issue  deeds  on  the  payment  to 
him  of  the  purchase  price;  tbe  moneys  re- 
ceived to  be  credited  by  blm  npon  tbe  pur- 
chase price. 

Within  three  or  four  days  after  the  execu* 
tlon  of  the  principal  contract  the  respondent 
Heaton  entered  Into  a  contract  with  the  de- 
fendant John  H.  Flora,  by  which  he  agreed  to 
sell  to  Flora  some  40  acres  of  the  land.  This 
contract  Is  not  set  forth  in  tbe  record,  nor 
was  its  purport  generally  shown.  It  ap- 
pears, however,  that  Flora  entered  Into  pos- 
session of  tbe  land  and  made  valuable  Im- 
proTements  thereon.  Seemingly,  also,  tbe 
defendant  Luthl,  by  an  arrangement  with 
Heaton,  acquired  some  Interest  In  the  land. 
This  interest,  however,  was  n<^  shown,  and 
is  not  Involved  In  this  proceeding.  later  on 
Flora  desired  to  resell  fals  Interests  to  Hea- 
ton, and  be  and  Lndii  to<^  tbe  matter  up 
wltb  the  appellant  Ekiwards.   Tba  negotla- 
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tlons  led  to  a  proposal  hj  Edwards,  on  whMi 
Beaton  and  Lutbi  indorsed  their  aooeptanoe 
Tbla  appear*  in  the  record  In  the  foUovrlng 
form: 

"Everett,  Washington,  April  22,  Iflia 
"HeSBDB.  E,  S.  Luthi  and  J.  H.  H«aton,  Lake- 
wood,  Wafihlngton — Gentlemen:  In  consldera- 
tioa  of  your  taking  over  and  purchasine  the 
J.  H.  Flora  proper^  in  lot  3  and  the  southeast 
Quarter  of  the  southeast  quarter  of  section  23, 
township  81  north,  of  ranee  4  east,  at  a  price 
of  $2,SO0.0O,  and  for  the  further  consideration 
of  an  agreement  that  the  property  shall  be  sold 
at  tiie  bnt  price  obtainable,  and  the  profits 
thereon  divided  equally  between  the  underaisn- 
ed  and  youraelves,  I  agree  that  in  the  event  it 
ia  not  convenient  for  you  to  pay  the  payments 
hereafter  to  become  due  to  me  on  my  contract 
to  you  for  the  sale  of  the  land,  that  an  exten- 
sion may  be  granted  for  a  reasonable  period, 
not  exceeding  three  years,  in  which  payments 
may  be  made. 

''In  ease  it  becomes  neeessary  to  make  pay- 
ments to  J,  H.  Slora  on  his  interest,  It  is 
aireed  that  the  undersigned  shall  pay  one-half 
of  the  same  as  it  becomes  due. 

*'A.  O.  Edwards. 

■  "Approred: 

B.  Lntfal. 
"John  H.  Heaton.'* 

Ftdlowlng  tSie  acceptance  of  the  prop08i< 
Hon  made  Heaton  Individually  repurchased 
the  property  txom  Flora.  The  terms  ot  this 
purchase  were  not  shown  In  their  entirety. 
While  it  appears  ttat  Hieaton  agreed  to 
therefor  the  sum  of  $2,405,  it  was  not  shown 
bow  mudi  ol  a  cash  payment  was  reQiilred 
to  satisfy  Flora.  He  owed  something  as  a 
balance  due  on  hla  contract  with  Heatoo 
which  was  deducted  from  the  total  price 
agreed  to  be  paid,  bat  the  amount  remain- 
ing due  does  not  appear.  Heaton  in  his  an- 
tmer  set  forth  that  in  the  repurchase  it  was 
necessary  to  make  payment  to  defendant 
Flora,  and  that  he  did  make  a  payment  to 
him  of  926S,  but  does  not  say  whether  or  not 
this  was  al!  that  was  due  Flora,  and  his 
erldence  Is  no  more  definite.  It  ^OA  appear 
clearly,  however,  that  Lnthl  acquired  no 
interest  in  the  land  by  tbe  r^jurcbase  as 
made,  and  that  subsequent  thereto  no  agree- 
ment either  oral  or  written  was  entered  into 
between  tlie  three  parties,  or  considered  by 
tbem,  by  which  the  land  repurchased  was 
to  be  sold  tor  their  mutual  benefit  and  tbe 
profits  divided  between  them,  nor  was  any 
such  agreement  entered  into  or  considered 
between  Heaton  and  Edwards  Individually. 

Tbe  first  installment  of  the  principal  sum 
due  under  tbe  main  contract  was  paid  by 
Heaton  some  time  before  it  fell  due.  He  did 
not  pay  tho  semiannual  installment  of  in- 
terest falling  due  on  April  8,  1916.  This 
amounted  to  $70,  and  Edwards  b^n  press- 
ing for  Its  payment  On  May  9,  1016,  Hel- 
ton wrote  Edwards  concerning  this  payment. 
In  which  letter  be  referred  to  a  conversation 
ttetwcen  them  and  to  his  repurchase  of  tbe 
Flora  interest,  and  stated  that  be  gathered 
tberefrom  that  this  payment  was  not  to  be 
pressed.  To  this  Edwards  answered  to  the 
effect  that  tbe  matter  might  rest  for  a  while. 
Heaton  did  not  subsequently  make  the  pay- 


ment, nor  did  he  pay  tbe  semiannual  install- 
ment in  a  like  onm  ftning  due  en  OctolMr  8, 
1916.  Because  of  the  failnre  to  make  these 
payments  Edwards  served  notice  ot  forfd- 
tnre  on  Heaton,  pursuant  to  the  terms  of  the 
contract,  tta  December  14, 1916L  Later  on  be 
brought  the  present  action  to  dedare  &  for- 
feiture and  to  tree  the  lands  from  Uie  appei- 
ent  lira  of  tbe  contract  Heaton  defended 
Ml  the  ground  that  payments  under  the  eoo- 
tract  had  been  extended  tar  a  three-year 
period  by  tbe  subsequent  imq;>OBal  of  Ed- 
wards and  its  acceptance  by  him  ot  date 
April  22,  1916.  The  trial  court  took  this 
view  of  tiie  matter  and  refused  to  adjudicate 
a  forftiture.  It  took  the  vieV  also  that  Ed- 
wards was  obligated  to  pay  one-half  the  sma 
Heaton  had  paid  Flora,  and  entered  a  Judg- 
ment against  Edwards  and  in  favor  of  Hea- 
ton for  that  sum. 

It  seems  to  us  that  the  conclnrion  of  tbe 
court  Is  errcmeouB.  In  the  first  place,  tbe 
proposal  by  its  very  terms  does  not  indude 
tbe  installment  of  interest  falling  due  on 
April  8. 1916.  It  is  dated  April  22, 1916,  and 
TOten  to  payments  "hereinafter  to  become 
due'* ;  so  that  in  any  event  there  was  default 
as  to  this  installment  In  the  second  place, 
we  cannot  coiuaude  there  was  such  a  com- 
pliance wttti  the  terms  of  the  proposition 
made  as  to  postpone  the  due  dates  of  tbe  re- 
maining installments.  The  proposal  and  its 
acceptance  did  not  alone  constitute  an  agree- 
ment to  postpone  the  payment  of  these  In- 
stollmentB  tor  the  pwlod  therein  named. 
It  was  made  Btd)}ect  to  the  conditkm  that 
Elora's  Interest  be  purchased  by  Heaton  and 
Luthl  together,  tbat  the  price  paid  Flora 
for  his  interest  should  not  exceed  $2,80(^  and 
that  tbe  iHoperty  be  sold  for  the  best  inrice 
obtainable,  and  the  profits  made  therel^  be 
equally  divided  between  Edwards,  on  the 
one  part  and  Heaton  and  liUtbl,  on  the 
other.  Tbe  record  falls  far  short  of  showing 
B  compliance  with  these  condidona.  TIte 
land  was  purchased  by  Heaton  alone,  at  a 
price  exceeding  tbe  agreed  price,  and  there 
was  no  sale  of  tbe  land  nor  tender  of  any 
agreement  under  which  they  could  be  sold 
and  the  profits  of  the  sale  divided.  As  we 
view  the  record,  Heaton  first  regarded  the 
purchase  as  one  made  in  his  own  Mult  and 
for  his  sole  benefit  and*  asserted  tbe  con- 
trary only  after  tbe  notice  of  forfrfture  wss 
served  upon  him,  and  evra  then  did  not  ten- 
der the  land  to  be  sold  in  acccurdanoe  with 
the  terms  of  the  proposal.  This  was  not 
sufficient  to  make  tbe  agreemait  to  postpone 
the  Installments  obligatory  upon  Qie  party 
making  the  offer. 

But  notwlth8tandii«  we  think  Heatoo 
was  in  error  in  his  constrnctlon  of  tbe  eflect 
of  the  proposed  agreement  we  cannot  think 
that  the  remedy  sought  by  appelant  AooM 
be  granted  according  to  the  strict  prayer  «( 
bis  complaint  While  the  remedy  sotq^  is 
within  the  terms  of  tbe  contract,  it  Is  Derer* 
tbeless  a  harsh  one^  since  it  cuts  off  all 
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rights  Heaton  has  in  the  contract  and  works 
a' forfeiture  of  the  Installment  paid.  This 
Bhoold  not  be  done  except  In  a  case  where 
the  litigant  has  forfeited  all  right  to  equi- 
table consideration.  We  have  concluded, 
tbereforte,  to  remand  the  cause  with  instruc- 
tions to  the  trial  court  to  ascertain  the 
amount  due  upon  the  contract  at  the  date 
of  the  remittitur  and  grant  the  respondent 
Heaton  a  reasonable  time,  not  to  exceed  60 
days,  in  which  to  pay  the  amount  found  due. 
If  payment  ia  made  within  that  time,  the 
action  will  be  dismissed  at  Heaton's  costs; 
if  he  falls  to  pay.  a  decree  wlU  be  entered 
against  him  according  to  the  prayer  of  the 
comi^alnt. 
BererMd  and  remanded  accohUngly. 

ELLIS,  G.  J.,  and  GHADWIGE,  HOUMT. 
and  HOLCOMB,  JJ.,  ooncnr. 


rE[E  NUT  HOUSE  v.  PAGIFIG  OIL  MILLS. 

(No.  14218.) 
(Snpmne  Gvnit  of  WaaUnirton.  Hay  6,  IfllS.) 

1.  FuuDS,  Statdti  of  «a9»106(l)— Mbuobah- 
DA— ABBBBTUTtOnS— PaBOL  BtIDBROE. 

Although  an  order  for  goods  contained  ab- 
breviations which  requlied  parol  evidence  to  ex- 
plain, it  was  a  sumcient  memorandum  witliin 
statDte  of  fmodi  (Rem.  Code  1815,  f  K290). 

2.  JuDOMBHT  4=s^li82— Action  bt  Asaiamcift— 
Set-Off— RiaHT  TO  Sue  AsaionoB  fob  Ex- 
cess. 

A  party  who  set  off  a  claim  against  an  as- 
jlgnor  of  a  dalm  agabiat  him  in  an  action  by 
the  assignee  can  sue  the  assignor  for  any  bal- 
ance due  over  and  above  the  amount  aHowed  as 
a  set-off,  because  he  could  not  get  an  affirma- 
tive judgment  against  the  assignee. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  The  Nnt  House,  a  corporation, 
against  the  Pacific  Oil  BUlls,  a  corpmratton. 
Judgment  for  plalntltf,  and  defiendant  ap- 
peals. AlBrmed. 

Halverstadt  ft  Clarke  and  S.  H.  Piles,  all  of 
Seattle,  for  appellant  Hastings  ft  Stedman 
and  Ewlqg  D.  Colvln,  all  of  Seattle,  for 
respondent 

MAIN,  J.  The  purpose  of  ttils  actttm  was 
to  recover  the  balance  due  as  ctmimlsslontf'on 
account  of  the  sale  of  a  large  quantity  of 
peanuts.  The  trial  resulted  In  a  verdict  In 
fiiTor  ot  the  plaintiff  In  the  sum  of  f3,924.11. 
A  motion  for  judgment  notwithstanding  the 
verdict,  and  In  the  alternative  for  a  new  trial, 
being  Interposed  and  overtnled,  Judgmoit 
was  entered  upon  the  verdict  From  this 
judgment,  the  d^ndant  lyipeals. 

Tbe  wpellant  the  Padflc  Oil  Mills,  was  a 
corporation  engaged  In  the  Importation  and 
wholesale  of  nots  In  the  dty  of  Seattle.  The 
respondent,  Ibe  Nut  House,  a  oorporatl(Hi, 
was  engaged  In  the  nut  boshues  In  Seattle, 
but  on  a  somewhat  smaller  scale  tlian  tlie 
axvellant    While  the  respondent  was  the 


smaller  of  the  two  concerns,  it  apparently 
had  superior  selUng  fia.cllitle6  or  advantages 
of  which  the  an)dlant  desired  to  avail  Itselt 
Early  In  January,  1914,  the  appellant  con- 
tracted with  tiie  respondent  that  the  latter 
should  send  a  represoitatlve  to  certain  East- 
em  dtles  for  the  purpose  of  selling  peanuts. 
For  this  swvice  respondent  was  to  receive  a 
commission.  After  this  agreement  was  made, 
A.  Ll  Dolfeln,  the  secretary  of  the  respondent 
oompKor,  visited  Oilcago  and  New  York,  uid 
In  eadi  of  these  dtles  took  orders.  One  order 
was  for  20  carloads  ot  nuts.  The  facta  oon- 
oernlng  these  transadJUnu  will  be  tOond 
more  fully  stated  in  Oazstois  v.  Nut  House, 
86  Wash.  CO,  164  Fa&  TTOl  At  the  time  the 
commission  contract  above  noentioned  was 
made,  the  rei^ndeDt  was  owing  the  appel- 
lant tOT  nuts  wMdi  It  bad  purchased  fkom 
that  company  in  the  som  of  94,016^  After 
tile  salesJiad  been  made  In  Chicago  and  New 
York,  a  dli^ute  arose  brtweea  the  two  own* 
panles  as  to  the  commlssdons  which  the  re- 
spondent dalmed  b»  have  eazned.  Die  ap- 
pdlant  assigned  the  amount  which  was  owing 
it  by  the  reqKmdent  to  niomas  Garstens 
and  Herman  Meyer.  The  assignees  there- 
upon bZDQgbt  salt  against  Tfae  Nut  House  for 
the  amount  of  tSie  Indebtedness  assigned  to 
them.  In  this  action  The  Nut  House  pleaded 
as  an  offset  the  oommlsalons  which  it  d&lmed 
to  have  earned  by  reason  of  the  orders  whldi 
Its  representative  had  taken  In  CSdcago  and 
New  Tork.  That  case  was  tried  to  a  Jury, 
and  resulted  In  a  verdict  sustaining  ttie  de- 
fense of  TbB  Nut  House,  and  denying  a  recov- 
ery to  Uie  {dalnUlEi  In  the  action  After  the 
judgment  vras  ontered  upon  tbe  vwdlct  the 
plaintiffs  ai^ealed.  and  the  judgment  was 
affirmed,  nie  present  action  was  Instituted 
to  recover  the  commissions  due  over  and 
above  tiw  amounts  whidi  wtafe  offset  as  a  de> 
fense  in  the  case  in  which  Garstens  and 
Meyer  were  plaintUCi,  and  TbB  Nut  House  the 
defendant  This  case  was  also  tried  to  a  jury 
as  above  stated,  and  resulted  In  a  verdict 
and  judgment  sustaining  the  rigfht  to  recover 
the  balance  of  the  commissions  claimed  to  be 
doe.  In  the  present  case  only  two  naerpam 
aivear,  whldi  were  not  determined  in  the 
form^  case. 

[1]  Tb«  first  question  la  v^ther  fbe  orders 
taken  in  Chicago  and  New  YaA  were  safH- 
dent  in  form  and  sabstanee  to  constitute  a 
Mndlng  memorandum  under  ttie  statute  of 
frauds.  'BiB  statute,  of  course  (fleoL  Code, 
I  5200),  among  other  things,  provides  that: 

"No  contract  for  the  sale  of  any  goods,  wares, 
or  merchandise,  for  the  price  of  fifty  dollars  or 
more,  shall  be  good  and  valid,  •  *  ♦  unless 
some  note  or  memorandum  in  writing  of  the 
bargain  be  made  aad  signed  by  the  party  to  be 
charged  thereby,  or  by  some  person  thereunto 
by  him  lawfully  authorised." 

'  Hie  appelant  dalms  that  the  orders  taken 
— five  in  number — do  not  meet  the  require 
moits  of  this  statute.  While  the  orders  are 

not  formal  contracts,  the  statute  doea  not 
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require  tbat  they  should  be.  It  la  true  that 
the  oNera,  or  some  of  them,  are  somewhat 
Informal,  but  each  of  them  cootalns  the  essen- 
tial elements  to  satisfy  the  statute.  The 
thing  sold  is  described  by  words  or  ahbrefvla- 
tfons,  or  by  reference  to  sample.  The  price 
to  be  paid  is  mentioned  and  the  terms  of 
payment;  also  the  party  selling  and. the  party 
irardiasing;  and  each  order  Is  signed  by  the 
party  to  be  charged.  It  Is  true  that  In  one 
or  more  of  the  orders  taken  there  were  ab- 
hrevlatlous  the  meaning  of  wfaldi  It  was 
necessary  to  ez^aln  upcn  Oie  trial  by  oral 
toBtimoiiy,  bat  this  was  not  proving  an  essen- 
tial term  of  the  omtract  not  eorered  by  the 
wrltli«.  No  authority  -has  been  called  to 
our  attffltkm  whicb  holds  that  where  it  is 
necessary  to  explain  an  abbreviatlra  by  oral 
testlmray  the  contract  necessarily  tails  to 
meet  the  requirements  of  the  statute.  We 
think  the  ordere  substantially  compiled  with 
tike  reqniremoitB  <tf  the  statute.  The  sub- 
stanUal  efteet  of  a  luridiog  that  these  orders 
were  void  would  be  to  require  that  a  contract, 
to  satisfy  the  statute,  should  be  a  formal  one. 
Ubia  would  be  not  oi^  a  serious  interferoice 
wiUi  tbB  fadUtr  with  whidi  ordinary  biul- 
ness  transactions  may  be  conducted,  but 
would  be  extendliig  tbe  statute  beyond  its 
scope  and  meaning. 

[2]  Ibe  othOT  question  Is:  On  the  re- 
spondmt  malntalw  this  action  after  having 
pleaded  in  the  action  of  Carstens  and  Meyer 
against  fRie  Nut  Hone  the  same  contracts 
and  the  commisslonB  flowing  therefrom  as 
an  ottBeft  In  that  action,  the  plaintllb  be- 
ing assignees,  tiie  defendant  was  not  oitltied 
to  an  afflrmatlTO  judgmoit  against  them  over 
and  abore  their  claim.  Had  that  action  been 
brought  by  the  Padflo  OU  Hills,  the  iwesent 
appellant,  it  is  doubtless  true  fliat  the  de- 
fendant there  would  have  been  required  to 
sustain  Its  mtite  dalm,  or  be  barred  from 
maintaining  anothw  acti(m.  The  Fadflc  CHI 
Hills,  by  assigning  its  claim  against  The  Nut 
House  to  Carstens  and  Heyer,  put  It  out  of 
the  power  of  the  r^ndmt  to  get  any  affirma- 
tive relief  in  that  action.  The  rule  supported 
by  the  authorities  Is  stated  in  34  Gyc.  p.  762, 
as  follows: 

"In  an  action  by  an  assiitDee  a  claim  against 
the  assignor  can  he  sUowed  as  a  set-olf,  coun- 
terclaim, or  reconvention,  only  to  the  extent  of 
the  claim  aaed  upon,  and  judzment  cannot  be 
rendered  against  the  asaignee  for  the  excess." 

The  respondent,  having  no  right  In  the 
previous  action  to  recover  an  affirmative 
Judgment  against  the  assignees,  la  not  by 
the  law  denied  the  right  to  maintain  a  sub- 
eequ«t  action  agatut  the  appellant  fOr  the 
foalanoe  due  over  and  above  the  amount  al- 
lowed as  a  setoff. 

TbB  judgment  will  be  affirmed. 

BUJS,  O.  J.,  and  WBBSTBH  and  PABK- 
SB*  JJi,  concur. 


In  re  GUARDIANSHIP  OF  BATBB'3  ES- 
TATE.   (No.  14302.) 

(Suprraie  Court  of  Washington.   April  30b 

i9ia) 

1.  Insane  Pebsons  ^=>30— Gdabdianship— 
Gkounos. 

The  test  In  determining  whether  a  guardian 
should  be  appi^ted  for  the  estate  of  a  pmon 

IS  not  whether  she  Is  insane,  but  whether  she 
is  incapable  of  managing  her  business  affairs 
by  reason  of  mental  unsoundness ;  it  not  being 
necessary  that  a  person  be  an  idiot  or  a  lunatic 
in  the  strict  sense  of  Uuse  terms  before  a 
guardian  of  her  estate  can  be  appointed. 

2.  Insane  Pebsons  €=s>2  — Guabdiansbip  — 
SuirrciENCT  OF  Evidence. 

Evidence  Md  sufficient  to  show  tiiat  peti- 
tioner's sister  was  incompetent  to  manage  her 
business  affairs,  so  that  court  erred  in  failing  to 
appoint  a  guardisn  for  her  estate. 

3.  Insane  Pebsons  ^:»2— Impboviobht  Busi- 
ness Tbansaotion. 

An  improvident  business  transaction  should 
be  taken  into  consideration  in  connection  with 
all  the  other  evidence  in  determining  question 
of  mtatal  incompeteney. 

Department  1.  Appeal  from  Superlw 
Court.  Llncolik  County;  Joseph  Sessions, 
Judge. 

In  the  matiter  ot  the  guardianship  of  the 
estate  of  Martha  Bl  Bayer.  Judgment  de- 
nying guardianship,  and  petltlcmer,  John  Dot- 
son,  appeals.  Beveraed  and  remanded,  with 
directions. 

Samuel  P.  Wearer,  of  Sprague,  for  appe- 
lant. Merritt,  Lautry  &  llerrltt,  of  Spokane, 
and  Clarence  B.  WlUey.  ot  Bandolph,  Mdk, 

for  respondent 

MAIN,  J.  The  petitioner,  John  Dotson, 
brought  this  action  for  the  purpose  of  having 
a  guardian  appointed  for  the  estate  of  his 
sister,  Martha  E.  Bayer,  claiming  that  Mrs. 
Bayer  was  incompetent  to  manage  her  own 
affairs.  The  cause  was  tried  to  the  court 
without  a  jury,  and  resulted  in  a  Judgment 
denying  the  guardianship.  Fran  this  Judg- 
ment, the  petitioner  appeals. 

[1]  The  estate  for  which  the  guardianship 
was  sought  was  a  f^rm;  consisting  of  900 
acres  of  land  in  Lincoln  county,  this  state. 
At  the  time  of  the  trial  of  the  action  Mrs. 
Bayer  was  approximately  66  years  of  age. 
Hie  questitm  to  be  determined  upon  this  ap- 
peal Is  not  whether  Mrs.  Bayer  was  insane, 
but  whether  she  was  incapable  of  managing 
her  buslnesB  affairs  by  reason  of  mental  un- 
soundness. It  la  not  necessary  that  a  per- 
son be  an  idiot  or  a  lunatic  in  the  strirt  aaae 
of  thoee  terms  hefiwe  a  guardian  of  the  es- 
tate can  be  appointed.  In  re  Wetmore's 
Guardianship.  6  Wash.  271.  83  Pac.  615 ;  In 
ra  Bmy.  64  Wash.  138. 116  Pac.  0»1;  Sbafer 
V.  Shafer.  ISl  Ind.  244.  104  N.  B.  QOT. 

Tbit  rule  whldi  la  g»ierally  supported  by 
the  autborttles  is  stated  In  22  Qyc.  p.  1138,  as 
fbUows: 
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*^eii«nllr  apMUiig,  the  test  tft  nhtthvr  a 
cvardian  i^ld  appointed  for  the  estate  of 
&  person  is  whether  mental  anBonndness  exists 
to  such  a  degree  that  he  is  incapable  of  conduct- 
ing the  ordinary  affairs  of  life,  so  that  to  leave 
his  NO|Mrty  in  hi*  posaesakm  and  control  woold 
render  him  liable  to  become  the  victim  of  hia 
own  foil;  or  of  the  fraud  of  others.  It  is  not 
necessary  in  moat  statM  that  the  person  should 
be  an  ioiot  or  a  lunatic  in  the  strict  sense  of 
those  tenns.  •  •  • " 

[2]  III  wme  states,  boweTcr,  tli«  rule  Is 
utherwlse.  With  the  law  as  thus  stated,  over 
which  we  think  there  Is  no  serioas  c(xitroTer- 
ay,  the  queatton  thai  to  be  detwmlned  Is 
whether  the  erldrace  In  this  case  shows  that 
Mrs.  Bayer  was  suffering  from  mental  un- 
soundness to  such  a  degree  that  she  was  In- 
capable of  ctrndncting  her  busiiiesa  affairs. 

In  the  saving  or  early  summer  <^  1907, 
Mrs.  Bayer,  who  was  then  living  with  her 
husband  at  their  home  in  the  northern  part 
of  the  dty  of  Seattle,  was  placed  In  a  sani- 
tarium at  Portland,  Or.,  for  treatmait  for 
mental  trouble.  She  returned  in  the  fall  of 
that  year  to  her  home,  from  which  she  wtt4 
taken  thereafter  to  another  private  sanita- 
rium for  the  same  trouble.  While  she  was 
In  this  institution  her  husband.  Dr.  Bayer, 
died,  and  In  December,  1908,  a  brother  of 
hers,  Jasper  Dotson,  was  appointed  her  guard- 
Ian.  In  April,  1910,  the  guardian  caused  Mrs. 
Bayer  to  be  placed  in  the  Puget  Sound  Sani- 
tarium In  Seattle  for  treatment  on  account 
of  mental  trouble  or  dl&ease.  About  a  year 
later  she  was  removed  by  the  guardian  to 
another  snnlturlum,  where  she  remained  for 
a  period  of  about  three  months.  In  Septem- 
ber, 1912,  Mrs.  Bayer  was  placed  In  the  state 
Institution  for  the  insane  at  Steilacoom. 
About  a  month  late*,  a  sister,  Mrs.  Em- 
maretta  McClanahan,  Instituted  proceedings 
to  have  her  released  therefrom,  and  as  a  re- 
stdt  of  such  proceedings  Mrs.  Bayer  was 
par<ded  and  placed  in  the  care  of  Mrs.  Mc- 
Clanahan. About  the  month  of  February, 
1916,  Mrs.  Bayer  went  to  Carter,  Wyo.,  where 
her  condition  and  ccmduct  were  such  that 
she  was  taken  into  custody  by  the  sheriff 
because  it  was  thoujiht  by  those  who  obsenr- 
ed  her  c<mdltion  that  she  was  not  able  to 
take  care  of  hersClt.  After  taking  her  Into 
custody  the  sheriff  tel^raphed  a  brother, 
JBmanuel  Dots<m,  at  Belden,  Neb.,  that  bis 
sister  "was  Incctnpetent  and  has  got  to  be 
taken  care  oi."  A  telegram  of  like  import 
was  sent  to  Mr.  D.  R.  Cole,  who,  subsequent 
to  the  ^diarge  of  Mrs.  Bayer  fnHU  the- asy- 
lum at  Steilaco<Hn,  had  been  managing  her 
farm  under  a  power  of  attorn^.  Mr.  Cole 
remitted  money  with  which  a  ticket  was  pur- 
chased for  Mrs.  Bayer  to  go  to  her  brother 
in  Nebraska.  There  were  two  other  brothere. 
One  lived  In  the  state  of  Oregon,  and  the 
other  at  Cashmere,  this  state.  After  being 
with  the  brother  in  Nebraska  for  a  few 
months  she  sold  and  conveyed  to  blm  the  Lin- 
coln county  farm  with  the  crop  thereon, 
which  was  worth  b^ween  940,000  and  fO(^- 


000,  tot  98,000  cash,  a  note  for  910,000,  with 
intoaat  at  the  rate  of  A  per  cent  per  annunw 
unsecured,  and  the  assumption  of  a  97.000 
mortgage  whl(^  was  then  uptm  the  farm. 
In  ottwr  words,  she  sold  the  property  for  less 
than  one-half  of  its  value.  The  brother  tes- 
tified that  he  purdiased  it  because  his  sis- 
ter wanted  to  sell  it,  and  "because  it  wss  a 
good  buyi"  Subsequent  to  the  time  wben 
Dr.  Bayer  died  and  Oie  time  wfa^  Mrs.  Bay- 
er went  to  Nebraska,  when  not  confined  in 
any  institution  for  mental  treatment,  she 
Ured  at  various  places — a  portion  of  the 
time  with  Mrs.  McClanahan,  another  portloD 
with  the  brother  in  Oregtm,  and  also  with 
the  brother  in  Wa^ington,  and  a  ne[diew 
who  was  operating  the  farm  under  a  lease 
fnnn  her  attorney  in  fact  She  also  nient 
some  time  In  the  state  at  California,  as  weU 
as  In  Nevada.  While  at  her  brother's  home 
in  the  state  of  OregMi,  ahe  reused  to  live 
in  the  house  with  the  family,  but  lived  in  a 
little  house  that  stood  In  the  same  yard. 
She  refused  to  eat  at  the  table  with  the  fam- 
ily, but  had  her  meals  brought  out  to  her, 
and  then  would  not  eat  when  any  one  was 
watching  her.  She  would  stay  In  bed  with 
her  clothes  on,  and  often  would  not  answer 
when  spt^en  to.  She  would  not  take  care 
of  her  room,  bed,  or  fire.  While  staying  at 
the  other  places  mentioned,  the  same  pe- 
culiarities, and  others,  characterized  her  con- 
duct She  suffered  a  delusion  that  her  hus- 
band was  still  alive.  She  would  go  out  by 
the  side  of  the  street  and  play  in  the  dirt 
The  evidence  shows  that  as  a  young  woman 
Mrs.  Bayer  was  neat  and  careful  of  her  dress 
and  appearance,  and  that  since  the  death  of 
her  husband  she  has  become  untidy  and  al- 
most slovenly.  The  record  not  only  contains 
the  above  facts,  but  much  more  of  like  im- 
port 

Upon  the  trial  Mrs.  Bayer  testified  In  ber 
own  bdialf,  and  sought  to  explain  many  of 
the  things  already  referred  to.  She  appar- 
ently as  a  witness  seemed  reasonably  bright 
and  competent  The  expert  alienists  who 
testlfled  <m  the  respective  sides  of  the  case, 
as  is  not  uncommon  In  such  cases,  expressed 
Werent  Tlewa  as  to  competrauv.  The  trial 
court  in  denying  the  application  for  guahl- 
lanship,  seems  to  place  cmstderable  reliance 
upm  the  te8tim<my  of  lira.  Bayer  and  Iter 
aroearance  upon  the  witness  stand ;  bat  the 
fact  that  she  seemed  a  brl^t  witness  would 
not  necessarily  establish  her  competency  to 
manage  her  iHiidness  aflain.  A  dilld  of  im- 
mature years,  Incmnp^nt  botli  In  fact  and 
In  law  to  conduct  business  afflalrs,  may  make 
the  brightest  of  witnesses.  Upon  the  trial 
in  which  Mrs.  Bayer  was  rdeased  from  the 
asylum  for  the  insane  she  also  testitled.  and, 
as  the  evidence  shows,  made  a  bright  wit- 
ness; but  her  condition  thereafter  was  not 
different  from  what  It  had  been  prior  to 
that  time.  So  far  as  this  record  shows,  the 
only  business  transactl<Hi  that  Mrs.  Bayer 
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erer  had  of  any  Importance  waa  the  aale  of 
the  fana  to  her  broUur.  Am  alreadj  pointed 
out,  QUs  waa  audi  a  tranaactkm  as  would 
not  trad  to  support  her  bualneas  compirtMi- 
cy<  It  Is  not  claimed,  elthor  by  her  or  her 
bnrther,  'wtu>  waa  oia  benefldaiy  of  the 
transaction,  that  It  was,  or  waa  intended  to 
be,  anything  else  than  a  pure  business  trans- 
action. 

[I]  An  Improrideot  buslneas  transaetUm 
may  be  cnnpetent  ertdenoe  In  siQ^rt  oC  an 
apfflicatlon  for  a  guardlaash^i  swd  sbouM 
be  takm  into  consideration  In  connection 
with  all  the  other  evidence  In  the  case  In  de- 
termining the  question  of  matal  Incmnpe- 
tency.  Shelby  et  aL  t.  Farre  at  at,  38  OU. 
Ml,  136  Pac.  764;  In  re  Chappy's  Bstat^ 
18B  Bflcfa.  628,  159  N.  W.  660.  In  the  case 
last  dted  it  was  said: 

"An  improvident  business  transaedon  mar  be 
competent  eTidence  ia  support  of  an  applicatiou 
for  ftaardiaoship ;  most  of  tbe  acts  of  a  re- 
suraaaent  in  such  a  case  are  competent  as  goias 
to  show  tin  mental  condition.  Bat  sudi  an  im- 
Morldtnt  act  becomes  cocent  proof  of  mental 
incompetency  only  as  it  U  reinforced  and  ex- 
plained b7  other  facta  and  circumstances." 

Without  further  reviewing  tbe  evidence,  It 
may  be  said  that  after  giving  this  record  the 
most  careful  consideration,  we  are  entirely 
convinced  that  tbe  great  weight  of  the  evi- 
dence Is  to  the  effect  that  Mrs.  Bayer  was 
not  cnnpetent  to  manage  her  busiiiess  af- 
fairs, and  Oiat  thovfore  the  trial  court  erred 
in  falling  to  appoint  a  guardian  for  her  es- 
tate. 

nw  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  cause  letters  of  guardianship 

to  be  issued. 

BIAAS,  0.  J.,  and  FUUjBRTON,  PASb- 
KEB,  and  WBESTOB,  JJ.,  concur. 


HcINNIB  et  ax.  y.  DAT  LUMBER  CO. 

fNo.  14487.) 

(Supreme  Court  of  Washington.   April  80^ 
1918.) 

1.  Watkbs  and  Water  Coursis  49>164~Af- 

PBOPKIATIOIT  AND  PbESCBIPTION. 

Where  defendsnt  lumber  company  and  its 
grantors  had  conttDuouBlr  for  more  than  ten 
years  maintained  a  sawmill  dam  across  a 
creek  to  tlie  height  of  at  least  29  inches  abore 
original  foundation  log  which  Is  stUl  in  a  fair 
state  of  preservatloa  and  In  the  same  position, 
changes  having  been  made  only  in  portions  of 
dam  above  log,  it  has  presmptive  right  as 
against  plaintHn,  whose  laud  has  been  over- 
fbmed,  to  maintain  dam  to  soeh  height 

2.  WAnas  AND  WATia  Coubseb  ^164— Af- 

PBOFRIATION  AND  PSESCBIPTION. 
Where  defendant's  prescriptive  rieht  to 
maintain  sawmill  dam  at  a  certain  height  was 
perfected  in  1910,  that  he  thereafter  recogni«- 
ed  plaintiffs'  right  to  have  dam  discontinaed 
would  not  deprive  defendant  of  right  to  maia- 
taln  dam,  especially  where  the  negotiations  re- 
lated to  the  increaie  of  the  height  of  the  dam 
about  the  year  1910  and  later  rather  than  to 
Uie  prior  maintenance  at  said  certain  height, 


shice,  where  title  has  btcwne  perfect  by  adverse 
possession.  It  Is  not  lost  by  an  admissim  iff 
holder  that  possession  was  not  adverse. 
S.  Advebse  Possession  «b»109— NAnmn  of 
Right  Acquibed. 
A  title  or  right  acquired  by  adverse  posses- 
sion can  be  ptrted  with  only  In  the  manner  that 
a  title  or  easement  right  otherwise  aequired  may 
be  parted  with ;  a  title  or  easement  right  In 
real  property  betnjt  no  different  when  aequired 
by  adverse  possession  or  use  than  when  acqnlTed 
by  formal  grant  in  the  manner  i^cBcribed  by 
the  statute  of  frauds. 

Department  1.  Appeal  from  Saperlor 
Court,  Skagit  County:  Augnstw  Brawley, 
Judga 

Action  by  a  F.  Hclnnls  and  wife  against 
the  Day  Lumber  Company.  From  judgment 
rendered,  plaintiffs  appeaL  Affirmed. 

James  G.  Waog^,  of  Mt.  Vernon,  and  3.  W. 
Rnssell,  of  Seattle,  for  appellants.  Thomas 
Smith,  of  Mt.  Temon.  and  Colenum  &  Oeble^ 
of  Sedn^-Wool^,  for  respondent 

PABKES,  J.  The  plalntlfla,  Udnnls  and 
vrlfe,  seek  a  Judgment  to  compel  tbe  de- 
fendant, Day  liumbtf  Company,  a  corpora- 
tion, to  remove  a  dam  maintained  by  It  In 
Nookachampa  creek,  at  Its  sawmill  In  Skagtt 
county,  which  dam  the  plalntflfg  rtattg  caus* 
es  the  overflow  of  their  land,  and  also  seek 
damages  for  past  Injuries  to  their  land  so 
caused.  Trial  In  the  superior  court  fbr  that 
county  resulted  In  findings  and  Judgment 
rajolnlng  the  defendant  from  maintaining 
the  dam  above  a  certain  height,  and  awarding 
tbe  plalntUb  damages  for  past  injuries  in 
the  sum  of  $50.  From  this  dlspoelticHi  of 
the  cause  the  plalntUTs  have  appealed  to  this 
court 

[1]  Plaintiffs  own  land  bordering  upon  the 
upper  end  of  a  natural  widening  of  the  cr«ek, 
caled  Big  I^ke,  some  2H  miles  above  re- 
spondent's sawmill,  which  is  situated  at  the 
lower  end  of  the  lake.  In  the  year  1S97 
Parker  Bros.,  a  copartnership,  built  the  dam 
in  question  In  the  creek  just  below  the  lower 
end  of  the  lake  for  tbe  purpose  of  raising 
tbe  water  a  few  feet  to  facilitate  the  han- 
dling of  shingle  bolts  and  logs  brought  to 
their  mill  there  situated,  to  be  manufactured 
into  lumber  and  shingles.  Thereafter  this 
mill  property,  including  the  dam,  was  con- 
veyed by  Parker  Bros,  to  the  J.  D.  Day  Lum- 
ber Company,  a  copartnership,  and  there- 
after it  was  conveyed  by  the  3.  D.  Day  Lum- 
ber Company  to  respondent  Day  Lumber 
Company,  a  corporation,  the  present  owner. 
The  dam  as  originally  constructed  consisted 
of  a  cedar  log  about  four  feet  In  diameter 
laid  across  the  bed  of  the  creek  for  the  foun* 
datlon  of  the  dam,  and  other  timbers  were 
placed  on  top  of  It  so  as  to  make  the  top  of 
the  dam  considerably  higher.  Just  how  high 
the  dam  was  originally  constructed  in  the 
year  1897  Is  a  matter  of  some  uncertainty. 
We  thluk,  however,  that  the  evidence  fully 
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mmnts  the  coodusion  reached  by  the  trial 
cmrt  that  for  mon  than  ten  year*  prior  to 
the  year  1810  the  dam  waa  contlnaoiisly 
maintained  by  respondent  and  Ito  grantors 
to  at  least  (the  helgbt  of  29  Inches  abore  the 
top  ot  this  fODndatUm  oedax  log,  whhdi  log 
Is  stlU  In  the  same  poaltUm  as  orlgbuUy 
lAaoedt  and  In  a  fair  state  of  presemtlon. 
The  changes  of  material  with  which  the  dam 
has  been  maintained  have  beat  only  in  tiw 
pordons  there<tf  above  tfte  log.  B^ialn 
made  upon  the  dam  sinoe  abont  1008  have  re- 
Bnlted  In  ralfdng  It  several  Indies,  poedbly 
a  foot,  higher  than  29  Indue  above  the  foun- 
dation log.  The  exact  extMt  of  this  raise 
we  need  not  notice.  The  trial  court 
rendered  jndgment  enjoining  respondent  from 
maintaining  the  dam  at  a  greater  be^ht 
than  29  Inches  above  the  top  of  the  founda- 
tion log,  and  awarded  tbe  appellants  ttie 
Btim  of  $50  damages  for  Injnrles  to  thdr 
land  by  the  overflow  thereof  caused  by  the 
raising  of  the  water  more  than  29  Inches 
above  the  top  of  the  fonndatlon  log. 

The  judgment,  In  so  far  as  It  restrains 
the  maintenance  of  the  top  of  the  dam  not 
to  exceed  29  Inches  above  the  foundation 
log,  was,  by  the  trial  court,  rested  upon  the 
theory  that  respondent  had  acquired  the  right 
In  1910  to  maintain  the  dam  at  that  helgbt, 
by  prescription,  as  against  appellants  as 
owners  of  the  land  which  the  maintenance 
of  the  dam  at  that  height  caused  to  be  over- 
flowed. We  agree  with  the  trial  court  that 
the  evidence  calls  for  the  conclusion  that 
for  more  than  ten  years  prior  to  1910  and 
up  to  the  present  time  respondent  and  Its 
grantors  have  continuously,  without  any  In- 
terruption whatever,  maintained  the  dam,  at 
least,  to  the  height  of  29  Inches  above  the 
foundation  log.  The  evidence  is  quite  volu- 
minous, and  Is  not  wholly  free  from  conflict, 
but  that  it  preponderates  In  ftivor  of  the 
court's  conclusion  we  are  qalte  convinced. 
Wte  think  It  would  be  unprofitable  to  review 
the  evidence  here  In  detail. 

[2]  Counsel  for  appellants  also  contend 
that  the  maintenance  of  the  dam  and  the 
overflow  of  their  lands  caused  thereby  was 
not  In  law  adverse  to  their  rights,  but  that 
respondent  recognized  their  right  to  have  the 
same  discontinued.  This  contention  Is  rested 
upon  negotiations  commenced  between  re- 
spondent and  appellants  In  February,  1910, 
wherein  It  Is  claimed  respondent  conceded  the 
rights  of  appellants  as  claimed  by  them. 
It  Is  not  claimed.  Indeed,  It  conld  not  be 
under  the  evidence,  that  there  was  ever 
anything  said  6r  done  by  any  of  the  parties 
in  Interest  prior  to  February,  1910,  which 
would  in  the  least  Impede  the  running  of 
the  statute  In  favor  of  respondent  and  Its 
grantors  In  th^r  claimed  prescriptive  right 
to  maintain  the  dam.  Besides,  we  think 
these  negotiations  related  to  the  Increase  of 
the  htight  of  the  dam  by  respondent  about 
the  ye^  1910  and  later,  rather  than  to  the 


prior  maintenance  ot  Uie  dam.  T7e  have  no- 
ticed -the  fact  of  the  malntoiance  of  the.dam 
to  a  tieli^t  of  at  least  29  Indies  above  the 
top  of  the  finmdatton  log  for  mora  than  ten 
years  prior  to  1910  for  the  pnxpose  of  arriv- 
ing at  a  oondnslm  as  to  what  prescriptive 
Tigtita  respondoit  had  thai  acquired,  and, 
i  having  arrived  at  the  conduslon  that  Its  pre- 
I  scrlptlve  rte^t%  to  the  eztttit  recognised  by 
the  trial  court,  were  perfected  In  the  year 
1910,  It  would  seem  to  be  of  no  consequence 
what  negotiations,  amounting  to  less  than  the 
formal  conveyance  by  respoodent  of  Its  thus 
acquired  prescriptive  right,  were  had  In  1910 
and  later.  It  seems  to  be  well-settled  law 
that: 

"Where  title  has  become  perfect  by  adverse 
possession  for  the  statutory  period,  it  is  not  lost 
by  an  admission  by  the  holder  that  the  poascB- 
slon  was  not  adverse."  2  C.  J.  p.  256. 

We  find  a  clear  statement  of  the  rule  an- 
nounced by  Chief  Justice  Reese,  speaking  for 
the  Si^reme  Court  of  Nebraska  In  Towles  v. 
Hamilton,  94  Neb.  688, 143  N.  W.  93S,  as  fol- 
lows: 

"It  is  elementary  that,  where  the  title  has 
become  fully  vested  bv  disseisin  so  long  contin- 
ued as  to  bar  an  action,  it  cannot  be  divested 
by  parol  abandonment  or  relinquishment  or  hy 
verbal  declaradona  of  the  disseisor,  nor  by  any 
other  act  short  of  what  would  be  required  In  a 
case  where  bis  title  was  by  deed." 

[S]  Treating  the  acquired  right  to  overflow 
appellants'  land  as  a  prescriptive  right  rath- 
er than  the  aoqulring  of  title  to  the  land  so 
overflowed,  Uie  law  applicable  would  be  the 
same.  Swan  v.  Munch,  66  Ulnn.  500,  67  N. 
W.  1022,  36  L.  R.  A.  743,  60  Am.  St  Bep. 
491 ;  Aicom  r  Sadler.  71  Miss.  694, 14  South. 
444,  42  Am.  St.  Bep.  484.  These  cases  are 
directly  in  point,  since  they  have  to  do  with 
ttie  question  of  righto  acquired  by  the  main- 
tenance of  dams  causing  the  overflow  ct 
lands  of  othws  for  the  statutory  period  re- 
lating to  the  acquisition  of  real  property  and 
Interesto  thereon,  by  adverse  possession  or 
use.  A  title  or  easement  right  in  real  prop- 
erty Is  no  dUferent  when  acqnlred  by  adverse 
possession  or  use  than  when  acquired  by  for> 
mal  grant  In  the  manner  prescribed  by  the 
statute  of  frauds.  It  seems  to  follow  as  a 
matter  of  course  that  such  title  or  right  can 
be  parted  with  only  to  the  manner  tiiat  a 
title  or  easement  right  otherwise  acqnlred 
may  be  parted  with. 

Counsel  for  appellants  dte  and  rely  upon 
our  decision  In  St.  Martin  t.  Skamania  Boom 
Company,  79  Wash.  393,  140  Pac.  355.  A 
critical  reading  of  that  case,  we  thtok,  dis- 
closes that  ten  years  had  not  elapsed  since 
the  beginning  of  the  damages  tor  which  re- 
dress was  sought,  when  the  negotiations  al- 
leged to  show  use  and  possession  by  consent 
occurred.  It  seems  quite  clear  to  us  that  the 
trial  court  properly  disposed  of  this  case  in 
so  for  as  It  recognized  the  perfected  right  of 
respondent,  acquired  by  adverse  possession 
and  use,  to  malntBln  the  dam  at  the  h^ht 
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of  29  Imihefl  above  the  top  of  tbe  foandatlon 
log. 

0(Hit»itlon  Is  made  in  behalf  of  appellants 
that  the  damages  awarded  them  are  inade- 
quate. We  cannot  so  view  tbe  evidence,  all 
of  whldi  we  have  read  with  care. 

The  judgment  Is  affirmed. 

ELLIS,  a  J.»  and  FULLEBTON,  MAIN, 
and  WEBSTER,  JJ.,  concar. 


BUST  V.  WASHINGTON  TOOL  &  HARD- 
WARE CO.   (No.  14491.) 

(Sopreme  Ooart  of  Washington.   April  27, 
1&1&) 

1.  Evidence  ■«=s>478(1)— Opzition  Evideitob— 
nonkxpebts. 

In  action  (or  injuries  to  cnstomer  In  store 
by  falling  into  elevator  shaft,  witnesses  who  saw 
him  shortly  after  the  accident  coald  testify  that 
he  was  not  then  in  possession  of  bis  mental  fac- 
ulties when  such  testimony  was  based  on  their 
observations  of  his  physical  condition,  evidoit 
suffering,  incoherent  ^ech,  and  acquaintance 
with  his  previous  condition,  since  they  were 
testifying  to  facts  within  their  observation,  and 
not  giving  an  opinicMi  upon  a  bypotheticBl  ques- 
tion. 

2.  WirmCSSBB  4S9>36&— iHFEAORXBIIT^IllTn- 

BST. 

In  action  for  injuries,  where  defendant  set 
up  release  given  to  indemnity  company  by 
plaintiff,  it  was  competent  to  show  that  a  wit- 
ness for  defendant  who  procured  the  release  was 
the  agent  of  the  indemnity  company,  for  the 
purpose  of  showing  his  credibility. 

3.  Tbui,    «s9228(1}— iNBTBUonoHB— Runm- 

TIOH. 

Where  an  instruction,  though  capable  of 
condensation,  properly  stated  the  law  as  applied 
to  varying  conditions  of  the  evidence,  it  could 
not  be  held  error  as  unnecessary  r^tition. 

4.  TaiAL  «=sl29  —  AMawBST  of  Oounbel  — 
Invited  Erbob. 

In  an  action  for  Injuries  to  store  customer 
by  falling  into  devator  shaft,  where  defendant's 
counsel  stated  that  failure  to  prove  efforts  to 
compnmise  abowed  that  plaintiff  iMd  been  satis- 
fied with  the  settlement  made,  he  could  not  com- 
plain of  argument  by  plaintiff's  counsel  that  it 
was  not  competmt  to  show  efforts  to  compro- 
mise ;  that  the  jun*  did  not  know  what  bad  tak- 
m  place  between  the  parties,  and,  if  it 'did  kiuiw, 
the  case  might  assume  a  different  aspect. 

5.  Dahaoes  4=»132(7)— Excessive  Dahaobs. 

Ywdict  of  $2,500  was  not  excessive  in  favor 
of  78  year  old  physician  who  fell  into  elevator 
shaft  in  store,  suffering  dislocation  of  kneecap, 
cuts  and  bruises,  dislocation  of  foot  bones,  was 
conSned  to  his  bed  several  weeks,  and  compelled 
to  use  crutches  for  8  months,  with  permanent 
stiffening  of  the  ankle,  destruction  of  iJie  bones 
of  the  arch,  necessitating  tight  bandages  and 
heavy  iron  brace,  the  effect  of  all  of  which  was 
constant  pain  and  suffering. 

Department  I.  Appeal  from  Superior 
Court,  Pierce  County;  Ernest  M.  Card,  Judge. 

Action  by  H.  H,  Rust  against  tbe  Washing- 
ton TocA.  &  Hardware  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Bates  &  Pet««on,  ot  Tacoma,  for  antd- 
lant  Kelly  &  UacHabon,  of  Tacoma,  for 
respondent. 


FULLEBTON,  J.  ^le  reapondoit,  wUle 
a  automea  in  the  stine  of -^ppeUant  eagani 
in  making  parcbaaea,  fell  Into  an  open  deva- 
tor shaft  and  Injured  lila  foot  He  broo^t 
this  acti<m  for  damaces  and  vecovwed  a 
judgment  for  92,00(K  An  amwal  la  proaecnfe- 
ed  in  whldi  errors  are  asirtgned  npcm  the 
Inaoffldency  of  tbe  evldaice,  tfao  Impropv 
admission  erldence,  and  tbe  d«dal  ctf  a 
new  trial  based  on  Improper  InatmctloiM, 
misconduct  of  coonsd,  and  ezceaslveseaB  of 
the  TOTdict 

The  evidence  shows  that  the  re8P(mdent,  a 
man  78  years  €i  age  residing  In  Gig  Harbor. 
Wash.,  was  in  aiHtdlanfa  storenmn  in  Oie 
dty  of  Tacoma  pnrdtaaing  varloaa  articles 
ofliardware.  Ontein  arttdes  desired  by  him 
were  located  on  ttie  second  floor  ot  tbe  bond- 
ing, and  the  derk  suRested  that  In  going  to 
the  place  thej  take  tlie  Orator.  Ibe  clerk 
(H>ened  the  door  to  tbe  elevatm  and  readied 
in  to  pall  a  nnw  to  bring  the  car  down  from 
the  floor  above.  The  respondent,  awmming 
that  die  car  was  in  place,  stepped  Into  Uie 
shaft,  and  fell  some  three  feet  to  the  bottom 
of  the  pit  Tlie  dM-k,  while  endeavoring  to 
extricate  him,  waa  himself  struck  by  the  de- 
seeding car  and  aerwdy  Injured.  The  re- 
spondent was  ctmslderably  bruised  and  shak- 
en by  his  fall,  but  advlaed  that  first  aid  be 
l^ven  to  the  derk,  who  was  ai^iarently  Qie 
more  severely  injured.  Tbe  appellant  carried 
a  liability  policy  of  Insurance  on  its  tievatw  In 
the  Fidelity  &  D^welt  Company  of  Blaryland, 
and  at  once  summoned  the  local  agent  of  the 
comiwny.  The  appellant  through  the  agent 
offered  to  pay  the  respondent  for  wfaatevtf 
damages  he  had  suffered,  and  the  latter,  not 
realizing  bow  seriously  he  was  injured,  fixed 
his  damages  at  $20  and  executed  a  release 
cft  all  daims  in  consideration  of  that  sum, 
and  at  the  same  time  made  an  affidavit  that 
his  injuries  were  due  to  his  own  fault,  and 
that  the  appellant  was  In  no  wise  to  blame, 
mie  respondent  was  assisted  to  the  steamer 
plying  between  Tacoma  and  his  home,  and 
those  assisting  hUn  testified  he  was  "trem- 
bling" and  "kind  of  scared  like."  Passengas 
on  the  boat  and  others  who  were  acquainted 
with  him  testified  that  he  was  Incoherent  in 
speech,  his  face  pale  and  drawn,  his  body 
trembling;  that  be  totaled  over  when  be 
tried  to  walk  across  the  cabin;  that  he  at- 
tempted to  get  off  the  boat  at  a  wrong  wharf; 
that  he  had  to  be  carried  off  the  boat  and 
home  on  the  back  of  a  neighbor;  that  be 
was  dazed  and  not  In,  poesessloa  of  his  men- 
tal faculties;  that  he  owtlnuously  uttered, 
"Don't  tell  Mother;"  and  that  subsequently 
he  could  get  about  only  by  the  use  of  two 
crutches.  On  the  trial  the  respondent  testi- 
fied be  did  not  know  what  be  was  doing  when 
be  signed  the  release  and  the  affidavit  exon- 
erating the  appellant,  and  in  this  he  is  cor- 
roborated by  a  doctor  called  In  to  attend 
the  injured  derk,  who,  after  removing  the 
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<S«rk  to  hla  home,  returned  to  the  store  and 
tmma  tibe  nqMOdait  about  an  hour  after  the 
aciddeat  sitting  tben  In  a  da«d  eoodttton. 
While  then  is  some  oontradictlim  <»  minor 
details  of  the  testlmcmy,  the  sabsUnce  of  the 
evidence  la  as  ontUned. 

t1]  The  appellant  contends  ttiat  tliere  was 
Btrtx  in  permitting  the  nonexpert  witnesses 
who  were  fellow  passengers  on  the  boat  with 
tHe  respondent  to  state  their  opinions  as  to 
the  letter's  mental  condition.  These  witness- 
es testlfled  that  at  that  time  the  respondent 
was  not  in  posaeseion  ot  bis  mental  facol- 
tiee.  But  this  testimony  was  based  oo  their 
obserrations  of  bis  i^T^cal  ccmdttlon,  his 
evident  sutrerlng^  and  hla  lnaA«mt  qieedi, 
in  the  llE^t  ot  their  acquaintance  with  his 
prerloos  e(Midlti(m.  They  were  testifying  to 
'acts,  and  their  opinions  drawn  from  facts 
within  th^r  observation,  not  giving  an  ofrin- 
ion  upon  a  hypothetical  question.  Such  evi- 
dence Is  admlsrtble.  State  t.  Bro<fts,  4  Wash. 
328,  SO  Ftta  147;  In  re  Gortow'a  Estate,  20 
Wash.  668.  66  Pac.  886;  Hlggina  v.  Nethery, 
30  Wash.  230,  70  Pac.  480;  State  t.  George^ 
68  Wash.  681,  109  Paa  114;  State  v.  Craig, 
82  Wash.  66,  100  Pac  107;  Jones,  Evidence 
<2d  Bd.)  S  364. 

It]  It  is  also  contended  that  thne  was  «t- 
ror  in  allowtag  the  Introduction  ot  evidence 
sbowlng  that  the  witness  Hansen,  who  pro- 
cured  the  release  and  the  affidavit  of  ex- 
onmtlon  from  the  reepondent,  was  the  agent 
of  an  Insnrance  company  which  carried  a  li- 
ability policy  on  the  an>eUanfa  elevatw. 
Ttiis  testimony  was  properly  elicited  toe 
tile  purpose  of  showing  Hansen's  Interest  in 
the  case  with  a  view  to  affecting  bis  credi- 
bility. Moy  Qnon  v.  runiya  Co.,  81  Wash. 
528.  143  Pac.  00. 

[8]  Brrw  la  assigned  upon  tiie  court's 
charge  to  the  Jnry  upon  the  matter  of  the  re- 
lease ezecated  by  the  respondent.  The  court 
gave  an  Instruction  requested  by  the  ai^- 
lant  which  tally  covered  the  matter  from  the 
standpoint  of  the  appellant,  and  then  went 
farther,  and  covered  varying  features  of  the 
same  question  in  half  a  dozen  paragraphs 
outlining  tile  law  as  applied  to  the  Inferences 
the  jury  might  draw  from  the  facts  In  fiivor 
<a  tile  one  or  tiie  other  of  the  Utigants.  We 
gatiier  from  tbe  brief  that  no  Objection  is 
raised  to  the  law  as  stated,  but  that  the  com- 
plaint Is  that  the  court  by  unnecessary  rep- 
etition gave  andue  prominence  to  <Hie  feature 
of  the  case,  thereby  tending  to  create  an  Im- 
pression on  the  jury  as  to  the  oourf  s  opin- 
ion wltii  regard  to  the  facts-  It  Is  further 
su^ested  that  these  numOTons  paragraphs 
necessarily  destroy  tiie  effect  OF  the  request- 
ed instmctlon  given  at  tiie  betieat  of  the  ap- 
pellant An  examination  of  each  portiMi  ot 
the  dia^  iihows  that  it  Is  a  propw  state- 
ment oT  the  law  aa  awUed  to  varying  condi- 
tions of  tiie  evidence.  While  the  charge  was 
capable  to  some  extent  ot  condensation,  we  do 


not  And  that  tiiere  was  any  unwarranted  rep- 
etition. 

[4]  Mlscradnct  of  counsel  for  respondent 
in  the  closing  argument  Is  predicated  upon 
the  following  remarks  to  the  Jury  which  over 
the  objection  ot  the  aiveUant  were  allowed 
to  stand: 

"It  was  not  competent  evidence  to  show  ef- 
forts looking  towards  a  compromiBe  or  settlement 
of  tbis  action  between  the  plaintiff  and  the  de- 
fendant. Too  do  Dot  kaow  what  had  taken 
place  between  these  parties  since  the  accident^ 
and  if  yoa  did  know  it  might  put  a  different 
aspect  upon  the  case." 

This  remark,  standing  alone,  would  in  all 
probability  be  Inexcusable,  but  it  was  offer- 
ed In  answer  to  an  equally  imprtver  utter- 
ance of  omwalng  oonnad,  wiio  bad  stated  that 
a  fallare  to  prove  efforts  to  compromlse  show- 
ed that  plaintiff  had  been  satisfied  with  the 
settiement  nie  errm  eomi^alned  ot  by  ap- 
pellant was  (me  Invited  hlms^,  and  he 
cannot  be  heard  now  to  urge  It  as  i»e]iidl- 
dal.  Donaldson  t.  Oieat  Northen  B.  Oa,  80 
Wash.  19L.  164  Pa&  193. 

[I]  Vie  final  coittention  of  appellant  is 
tiiat  the  amm)  of  t%600  tor  the- injury  sus- 
tained was  excessive.  The  evidence  shows 
that  tbe  respondent  althon^  at  the  advanc- 
ed age  ot  78  years  and  with  but  a  short;  ex- 
pectancy of  life.  Is  still  practicing  his  pro- 
fession as  a  physldan,  and  is  Inccmmoded 
therrin  by  tiie  condition  of  his  foot,  vrtiich 
still  causes  him  pain  In  Its  use.  At  tiie  time 
of  the  acddent  the  respondent  suffered  a  dis- 
location of  Qie  kneecai^  cuts  and  bmUtea 
about  the  head  and  body,  and  a  dlsloeatim 
of  tibe  bones  of  his  foot.  He  was  confined  to 
his  bed  several  we^cs,  and  compelled  for  sev- 
en or  eight  mfmths  to  use  crutches.  Tbe  an- 
kle is  stiffened,  the  bmies  of  tiie  foot  have 
fUlen  down,  there  Is  no  arCh,  and  the  heel 
bone  is  left  unaided  to  sustain  his  weight. 
The  bones  are  In  such  a  condition  that  they 
must  be  kept  in  place  by  tight  bandages  of 
adherive  tape,  and  a  heavy  iron  form  must 
be  used  in  the  shoe  so  as  to  create  an  arti- 
fidal  arch,  and  a  cane  is  necessary  to  assist 
in  walking,  if  the  respondent  steps  on  a 
pebble  be  eltiier  falls  or  the  rolling  of  the 
fbot  causes  great  pain.  The  injury  is  per- 
manent and  (me  tiiat  cannot  be  remedied  by 
an  operaUcm.  Hie  respondent  stDl  suffers 
pain  In  the  use  of  the  foot  and  whenever  the 
bandages  are  adjusted.  WMle  the  award  to 
this  court  appears  large  in  view  ot  the  ad- 
vanced age  of  the  respondent,  the  trial  court 
In  the  exercise  of  its  discretion  refused  to 
make  a  reductitm.  We  feel  that  we  would 
not  be  warranted,  under  the  circumstances 
and  showing  made.  In  interfering  with  the 
award  returned  by  the  Mers  of  the  fact 
The  Judgment  is  affirmed. 

ELLIS.  C.  .1.,  and  PARKBE,  MAIN,  and 
WEBSTER,  JJ.,  concur. 
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SOHOMBmiS  T.  GREAT  NORTHEBM  BT. 

CO.   (Nb.  14668.) 

(Supreme  Conrt  of  WaBhington.   May  T,  19ia) 

Baxlboads  ^=3390  —  EiLuire  Tuspasseb  — 

"Labt  Cleab  Chance." 
The  duty  of  a  locomotiTe  engineer  under  the 
laat  clear  chance  doctrine,  to  a  trespasser  sitting 
on  the  edge  of  the  track,  begins  only  when  he 
realises  his  helpless  condition,  or  it  can  be  said 
as  matter  of  law  that  the  danger  is  so  evident  as 
to  charge  him  with  a  dnty  to  stop,  and  so  not 
when  he  is  2,000  to  3.000  feet  away ;  he  not 
realizing  till  he  is  500  to  600  feet  away  that  the 
boy  is  not  going  to  move;  the  rule  of  last  clear 
chance  not  being  dogmatic  or  self-assertive,  bat 
arising  out  of  the  facts  as  a  legal  consequence 
of  other  rules  of  law,  and  being  no  more  than  ■ 
rule  of  proximate  cause. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Last 
Clear  Chance.] 

Dopartment  2.  Appeal  £rom  Superior 
Court,  SptAane  County ;  D.  r,  Wright,  Judge. 

Action  by  J.  Scbommers  against  the  Great 
Northtm  Railway  C<Hnpaay.  From  an  or- 
der granting  a  motion  for  new  trial,  deCend- 
ant  appeals.  Bererwd  and  remanded,  with 
instractlons. 

CHiarles  S.  Albert  and  Thmnas  Balmer, 
both  of  Spokane;  tor  app^ant  Carl  Ultes, 
Jr^  «C  Spokane^  for  reqwndent. 

CBADWICE,  J.  Bay  Schommera,  son  of 
the  respondrat,  aged  16  years,  toad  attended 
a  dance  at  Elmlra,  Wash.,  oa  the  night  ot 
August  14,  1915.  He  left  the  dance  between 
the  hours  of  4  and  6  o'clo<^  In  the  morning. 
There  is  a  public  road  ronning  west  from 
the  town  ot  Elmira  parallel  with  and  adjoin- 
ing the  railroad  right  of  way.  The  road 
crosses  the  track  about  a  half  a  mile  west 
of  Elmira,  as  nearly  as  the  distance  can  be 
estimated  from  the  testimony,  lbs  boy  left 
Elmira  going  west  on  the  railroad  track. 
He  crossed  the  highway  and  vr&it  450  to  500 
feet  beyond  and  sat  down  on  the  edge  of  the 
track — the  ^d  of  a  tie — where  be  was  aoen 
by  an  early  passer-by  who  drove  his  team 
over  the  track  at  the  crossing  and  turned 
west  on  the  Ugh  way.  This  witness  says  that 
the  boy  was  sitting  In  a  kind  of  stupor,  hold- 
ing his  head  between  his  hands.  At  that 
time  the  witness  had  turned  west  and  was 
about  100  feet  from  the  crossing.  His  at- 
tenttm  was  attracted  by  the  steam  popping 
off  and  the  brakes  coming  on.  The  first  thing 
he  thougiit  of  was  "what  they  were  stopping 
for."  This  witness  heard  the  rumble  of  the 
train  about  three  minutes  before  the  acci- 
dent He  says  that  the  engineer  did  not 
whistle  for  the  crossing,  but  that  he  began 
to  set  the  brakes  about  100  feet  east  of  the 
crossing,  which  wonld  be  apprcNdmately 
600  feet  from  the  point  when  the  boy  was 
killed.  He  estimated  the  speed  at  which 
me  train  was  g(4ng  at  80  miles  an  hour.  A 
locomotive  engineer  testified  that  a  train 
going  80  miles  and  slightly  down  grade  could 


make  an  emergent  stop  in  "2,000  to  2,000, 
maybe  8,000  feet"  By  dedncttoo  and  ealciH 
latlim,  the  train  was  attvped  In  600  fleet 
plus  the  length  ot  two  ooachee  and  the  en- 
gine, approzlmatdly  800  feet  The  court  en- 
tertained a  motlw  for  a  nuiBntt  and  direct* 
ed  a  Jodgment  aooordins^.  Thereafter  the 
court  granted  a  motion  for  a  new  trial,  and 
defendant  has  antealed. 

The  modOQ  for  a  nonsuit  was  granted  ev- 
idently upon  the  theory  that  the  deceased 
was  a  tre^paaser,  and  tbat  defndant  owed 
no  dnty  to  flw  dfloeaaed  other  than  to  refrain 
from  wantonly  or  wUlfnlly  Injuring  him. 
The  motion  for  a  new  trial  was  granted  evt- 
denUy  upon  the  theory  that  the  case  f^ 
within  the  doctrine  of  the  last  dear  cfaance» 
for  it  Is  ai^ued  liere  tliat,  alttumgta  Uie  de- 
ceased was  a  trespass^,  the  englnew  aboald 
have  sent  the  boy  In  time  to  avoid  atriklng- 
hlm,  and  that  It  was  at  least  tor  tb»  Juy 
to  say  wheQwr  the  eDglneer  might  hare  seen 
htm  In  time  to  appredato  ttie  fact  that  he  was 
not  consdons  of  his  danger  and  In  time  to 
stop  his  train. 

That  the  rule  upon  which  the  nonsuit  was 
granted  governs,  and  that  reapoikient  cannot 
recover,  will  not  be  gainsaid  or  denied,  un- 
less the  rule  oi  the  laat  dear  diance  inter- 
venes to  save  a  right  to  recover.  The  role  oT 
the  last  clear  dtance  Is  never  dogmatic  or 
srif-assertlve.  It  arises  out  of  the  facts  and 
as  a  legal  consequence  of  otlier  rules  of  law. 
It  Is  no  more  than  a  rule  ot  proximate  cause 
(MoBSO  V.  Stanton,  76  Wasih.  ^0, 134  Pac.  Ml« 
L.  B.  A.  1916A.  043),  and  Is  ap|Aled  or  ie> 
iected  as  the  facts  of  the  particular  case 
warrant  its  appllcaticm  or  rejection.  Ao> 
cepting  the  doctrine,  does  it  apply  in  the 
case  at  bar?  We  think  that  It  does 
and  for  reasons  whldi  we  diall  undvtake  to> 
make  plain. 

The  doctrine  assumes,  as  we  shall  assume^ 
that  the  engineer  was  negligent.  In  that  he- 
sounded  no  warning  for  the  crossing.  It 
matters  not  in  what  the  negligence  consist- 
ed, whether  of  omission  or  commission,  ^e 
premise  upon  which  the  lest  clear  chance 
doctrine  reets  Is  that  both  parties  are  n^ll- 
gent;  that  one  of  them  Is  unc(»i8dous  of  his 
peril;  and  that  the  one  charged  saw  or 
should  have  seen  and  aiH>redated  the  situa- 
tion of  the  one  Injured  in  time  to  have  avoid- 
ed the  acddent.  In  time  the  last  dear  diance- 
arose  when  the  engineer  realised,  and  should., 
ccmsldering  all  the  facta»  have  realized,  that 
deceased  was  In  a  tftnatlen  of  peril  trcok 
whldi  he  was  not  likely  to  extricate  himself. 
We  have  the  time  that  the  engineer  realized 
Qiat  ttie  boy  wajv  not  going  to  get  ont  ot  the 
way  fixed  to  a  mwal  ontalnty.  It  was  when 
be  cut  oS  the  steam  and  set  the  emergency. 

"The  instinct  of  self-preservstion  and  the  in* 
stinet  to  refrain  from  harming  others  are  al- 
ways presoit  in  emergent  situations  atFecting 
personal  security.   These  impulses  prompt  thai 
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which  In  doae.**  HarU^  t.  Ijuatw,  M  Waah. 
407v  414  165  Pae.  10e»  109. 

Wa  have  the  place  fixed  by  the  only  eye- 
witness testifying  that  It  was  aboat  100  feet 
east  of  the  croflsli^.  or  650  or  600  feet  east 
of  the  place  where  the  boy  was  sitting.  The 
distance  may  have  been  50  or  60  feet  fur- 
ther. The  testimony  is  not  clear,  In  that  It 
taJcea  no  account  ct  the  width  of  the  inibUc 
road.  So  that  it  la  certain  that  the  engi- 
neer began  to  stop  his  train  when  a  distance 
of  about  2  dty  blocks  away.  To  hold  him 
to  tiie  laat.deer  chance  would  be  to  hold  as 
a  mattw  at  law  that  the  «igineer  of  every 
train  would  have  to  alow  down  or  stc^  his 
train  irtienever  he  saw  a  trespasser  on  the 
track,  whereas  the  law  imposes  no  such  bur- 
den. On  the  cmitrary,  the  driver  of  a  loco- 
mottve  over  a  track  fenced  to  protect  those 
who  operate  or  travd  by  train,  and  wholly 
Intended  for  the  use  at  Qie  railroad,  may 
assume  that  fme  who  is  upon  the  track  will 
take  some  account  of  hla  own  safety,  at 
least  to  the  extent  ct  keeping  a  lookout  for 
paaalng  tndns. 

Every  man  who  goea  upon  a  railroad  track 
eonrts  dai^er,  but  it  Is  not  such  a  danger 
as  will  In  and  of  ita^  Invite  the  doctrine  at 
the  last  clear  chance,  for  men  are  not  pre- 
sumed, nor  will  the  law  presume,  that  men 
will  walk  or  sleep  or  ait  down  with  head  bow- 
ed on  knees  and  become  unconscious  in  such 
places.  The  mere  presence  of  the  deceased 
would  not  therefore  charge  the  engineer 
when  2,000  to  8.000  feet  away— i^ntUTs  ar- 
gument rests  on  the  assumption  that  he 
could  have  seen  the  boy  wh«i  2,000  to  8,000 
ffeet  away,  and  It  would  have  taken  that  dis- 
tance to  wtoip  his  train — ^that  deceased  was 
arteep  or  nnconsdona  and  unable  to  take 
care  of  himself.  His  duly  began  whai  he 
did  realise  It,  and,  considering  all  the  facts 
and  the  authority  of  our  own  cases,  we  think 
the  engineer  nendaed  reaaonable  care  to 
avc^d  the  aet^toit.  He  acted  wb«i  the  peril 
became  evident  and  imminent  It  must  be 
home  tn  mind  Oat  tZda  acddeot  did  not  hap- 
pen at  a  cRMilng  or  in  a  <dty  atreet,  where 
righto  are  rediffDcal  and  where  a  duty  com- 
mensurate with  the  dangers  of  legitimate 
passing  traffic  was  upon  the  engineer,  nor 
was  deeeaaed  on  a  trestle  or  In  any  ectrem- 
ity  where  It  eoald  be  aaid  that  be  would  not 
be  Ukaly  to  extricate  hlmadf. 

Bedoced  to  its  lowest  tenns,  to  htrid  the 
appellant  to  the  rule  of  the  last  dear  dunce 
would  be  to  say  that  the  engineer  should 
have  known  of  the  presence  of  the  boy  and 
that  he  might  be  asleep  or  unconsdons  when 
the  train  was  at  least  2,000  to  8,000  feet  away. 
We  can  only  say,  considering  all  the  facts, 
and  Inference  from  facts,  as  revealed  by  the 
testimony— the  fact  that  deceased  was  a  tres- 
passer, the  noise  of  the  train  which  could 
have  been  heard  for  three  minutes  before 
the  accident,  the  grinding  of  the  wheels  and 
the  poking  and  hiaa  of  escaping  steam  wboi 


600  feet  away,  and  the  legitimate  assumption 
that  one  in  the  situation  of  the  deceased 
would  take  some  care  of  his  own  safety,  and 
the  emergent  stop  made  by  the  engineer — ^that 
if  the  engineer  is  to  be  held  to  the  doctrine 
of  the  last  clear  chance  he  took  that  chance ; 
that  Is,  he  did  all  that  could  be  done  In  the 
time  l^t  to  him  to  avoid  the  aocldmt.  In 
so  holding  we  grant  that  a  railroad  is  liable 
even  to  a  trespasser  who  Is  in  a  situation 
of  evident  peril.  If  those  In  charge  of  the 
train  discovered  the  party  killed  or  injured 
In  time  to  have  avoided  the  acdd^t,  for  an 
Injury  under  such  circumstances  would  be 
classed  aa  willful,  but  the  mere  presence  of  a 
trespasser,  although  seen,  Is  not  ctou^  to 
aet  the  doctrine  In  motion,  nor  will  it  move 
until  It  can  be  said  aa  a  matter  of  law  that 
the  danger  was  so  evident  as  to  charge  an 
engineer  with  a  duty  to  sb^  hla  train  in  time 
to  have  avtdded  the  accident 

The  case  of  San  Antonio  &  A.  P.  R.  CJo.  v. 
McMlUan,  100  Tex.  562,  102  8.  W.  108,  11 
Neg.  &  Oom.  Cases,  note,  p.  472,  Is  as  nearly 
like  this  (me  as  can  be  found.  The  <me  wfa» 
was  killed  was  sitting  on  the  track  and  tail- 
ed to  get  when  the  train  came  along. 
The  train  was  mnntng  about  85  miles  an 
hour.  He  was  seen,  but  not  recognized  as  a 
human  being,  when  the  train  was  about  400- 
feet  away,  by  the  fireman  who  rang  the  bell. 
The  engineer  saw  him  when  about  300  feet 
away.  He  blew  the  whistle  and  set  the 
brakes  when  about  200  feet  away.  It  was. 
then  too  late  to  avoid  the  Injury,  and  dece- 
dent, who  was  sitting  with  "his  head  bowed 
with  his  fiioe  In  Us  hands,  was  oblivious  to 
the  aroroadi  a£  the  train."  Hie  Ikcts  there, 
as  here,  contradicted  any  suggestion  that 
if  the  train  had  been  diecfted  he  would  have- 
gotten  off  the  track,  for  he  was  evIdenUy  not 
In  a  cmdltlon  to  do  so  whether  aalecs>  or  xm- 
consdoos.  It  was  ocmtended  that  the  ccan- 
pany  was  liable  on  the  ground  of  discovered 
peril: 

"In  applying  the  doctrine  of  discovered  peril* 
the  railroad  company  cannot  be  held  liable  be- 
cause the  servant  was  negllKent  in  failing  to  dis- 
coTPr  the  person  or  io  railing  to  recognize  his 
peril,  but  it  mnst  appear  from  the  evidence  that 
the  servant  actually  saw  the  man,  realised  his 
peril,  and  that  he  would  not  get  off  the  track. 
Tex.  &  Pac.  Ry.  Co.  v.  Breadow,  90  Tex.  26  [30. 
S.  W.  410].  It  must  also  appear  that  the  dis- 
covery of  the  pwil  was  in  time  for  the  train- 
men by  the  use  of  the  means  at  hand  to  stop  the- 
train  b^ore  coming  in  collision  with  the  man."' 

In  Southern  Ry.  Co.  v,  Stewart,  153  Ala. 
133,  46  South.  51,  11  Neg.  &  Com.  Cases,  note, 
p.  476.  after  holding  that  a  railroad  company 
is  under  no  duty  to  keep  a  lookout  for  tres- 
passers, the  court  said : 

"There  was  no  evidoice  as  to  the  speed  of  the- 
traio,  none  as  to  the  position  of  the  en^eer  an 
the  train,  nwe  tliat  the  train  could  have  been 
stopped  any  quicker  than  it  was  stopped,  and' 
none  that  the  deceased  could  have  been  seen  by 
the  engineer  in  time  to  have  stopped.  The  facts 
that  the  track  at  the  place  of  the  injuir  was 
straight  for  a  mile  and  a  half  and  that  the  day 
waa  bright  and  clear  alone  are  not  suffic^t  to- 
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anthorUe  a  reasonable  inference  that  the  eogl- 
neer  in  fact  discovered  the  deceased  in  time  to 
faave  avoided  tlie  injary.  The  evidence  shows 
that  the  deceased  was  lying  down  on  the  track 
between  the  rails,  and  there  ia  no  evidence  that 
the  engineer  was  looking  forward  at  a  time  and 
place  when  the  deceased  could  have  been  discov- 
ered in  time  to  have  stopped  the  train  and 
avmded  the  accident,  and  it  is  a  matter  of  com- 
mon knowledge  that  engineers,  in  the  operation 
of  engines,  have  other  duties  to  perform  besides 
that  of  looking  out,  and,  for  au^ht  that  can  be 
said,  the  engineer  was  at  the  time  engaged  in 
performance  of  some  other  of  such  duties.  It 
would  be  an  unwarranted  speculation  to  leave  it 
to  the  Jury  to  say  whether  or  not  the  engineer 
was  at  the  time  looking  forward  and  did  dis- 
cover, or  could  have  discovered,  the  deceased  on 
the  track  in  time  to  have  avoided  tiie  Injury  by 
the  exercise  of  due  care." 

Other  cases  and  texts  bcAring  upon  the 
question  presented  are:  Imler  v.  Northern 
Pac.  Ry.  Oo.,  8»  Wash.  S27,  154  Pac.  1066. 
L.  R.  A.  19160,  702,  Ann.  Cas.  1917 A,  933; 
Scharf  V.  Spokane  &  In.  Emp.  B.  R.  Co.,  92 
Wash.  661,  159  F%c.  797;  Dotta  t.  Northern 
Pac.  Ry.  Co.,  36  Wash.  606,  79  Piac.  32 ;  Kroe- 
ger  V.  Grays  Harbor  0<ma.  Co..  83  Wash.  68, 
146  X^c.  03;  Hamlin  t.  OolnmMa  &  Puget 
Sound  R  Co.,  37  Wash.  448,  79  Pac.  991; 
Moore  r.  Great  Northern  Ry.  Co.,  58  Wash. 

1,  107  Pac.  852,  28  li.  R.  A.  (N.  S.)  410:  Mc- 
Carthy T.  N.  T„  N.  H.  &  H.  R  Ool.  240  Fed. 

002,  153  0.  O.  A.  406. 

llie  appellanti  being  under  no  duty  to  an- 
tldpftte  the  Xffesence  of  the  deceased  on  the 
tracks,  betng  only  bound  to  exercise  rea- 
siniaMe  care  to  avoid  injuring  him  aft«r  dis- 
covOTing  his  peril,  we  are  ctHistralned  to 
hold  that  the  engineer  did  all  that  he  coald 
do  within  reasonable  limits  and  within  the 
time  he  had  at  his  command. 

Reversed  and  remanded,  with  InstructlMiB 
to  orarmle  the  motUm  for  a  new  trial. 

ET^JR.  0.  J„  and  HOLCOHB,  HOUNT, 
and  WEBSTBB,  73^  eomcoA 


TTNER  V.  STULTS  et  ux.   (No.  14383.) 
(Sopreme  Court  of  Washington.   May  7,  1918.) 

1.  EXCHANQE  OF  PBOPERTT  ®=»5— RESCISSION 

— CoNomoN  TO  Action— RESTOHATioif. 
Plaintiff  need  not  have  offered  or  tendered 
restitution  prior  to  suit  to  rescind  contract  fot 
exchange  of  properties,  but  it  is  enough  that 
he  makes  offer  in  his  complaint,  and  sliows  pres- 
ervation of  status  quo. 

2.  MoBTOAOES  9»239— Rehedt  or  Assigitee 
— recovbbt  op  pbice— misbepbesentations 
—Caveat  Emptob. 

The  purchaser  of  a  note  of  a  third  person 
sad  a  mortgage  therefor  made  to  secure  it,  as 
regards  right  to  rescind  and  recover  considera- 
tion for  misrepresentations  as  to  security,  sat- 
isfies the  demand  of  the  law  that  one  who  buys 
staaU  take  reasCHiaUe  precaution  to  defend  him- 
sdf  by  asking  for  and  reeriving  aaniranoe  from 
the  seller  that  the  security  was  amplew 

Department  2.  Appeal  from  Superior 
Court,  Snohomiab  County;  Ralph  C.  Bell, 
Judge. 


AcUon  by  W.  L.  Tyner  again&t  S.  S.  Stults 
and  wlfa  Judgment  fof  plalntifT,  and  de- 
fendants appeal.    Affirmed  and  remanded, 

with  Instructions. 

Corbin  &  Baston,  of  Wenatchee,  for  appel- 
lants. Cooley,  Horan  &  MulTlhUl.  ot  Ererett. 
for  respond^t 

OHADWIOE,J.  l%is  action  was  tHvught  by 
reqKHident  to  rescind  a  contract  tor  the 
exdiange  of  certain  properties.  Aftw  some 
preUmlnarjr  negotlatloiis,  respondoit  agreed 
to  trade  a  bouse  and  lot  ttken  owned  by  Urn 
In  the  dty  of  Brerett  and  valued  at  92,200, 
the  consideration  bring  $620.  to  be  paid  In 
cash  and  real  estate,  upon  which  there  was 
thai  doe  $215.  and  a  first  mortgage  npon 
40  acres  of  land  for  91,34a  Respondent 
sought  the  trade  In  answer  to  an  advertise* 
ment  whldi  reads  as  follows: 

"A  gilt-edge  $1,800  first  mortgage  to  trade  for 
residence  property  in -Everett.  See  Ward  S. 
Bowman.  412  Colby." 

One  payment,  of  interest  was  made  upon 
the  mortgage.  A  payment  of  $340  and  Inter- 
est amountfaig  to  $63.60  became  due  on  June 
20,  1916.  This  was  not  forthcoming.  Re- 
spondent w«it  over  to  Island  county,  where 
the  land  covered  hf  the  mortgage  was  situ- 
ate and  the  mortgagor  resided.  He  de* 
mandedf  payment  The  mortgagor  being  un- 
able to  pay,  the  resptrndoit  looked  over  the 
security  for  tSie  first  time.  He  found  the 
land  to  be  dran^  of  timber.  The  land  is 
worth,  accordingly,  as  we  read  the  testimony, 
approximately  $1,000;  hut  there  is  no  mar- 
ket tor  such  land.  TMm  action  was  broui^ 
very  sotm  thereafter.  No  donand  was  made 
npon  appellants  fOr  a  resdsslon,  and  no  ten- 
der of  repayment  or  offer  to  reassign  the  se- 
curities was  made,  although  It  Is  alleged  in 
the  complaint  that  these  things  wore  done. 
Respondent  bases  his  right  to  rescind  upcm 
the  alleged  misrepresentation  of  the  antel- 
lanta  and  their  agent  as  to  the  duracter  of 
the  land  covwed  by  the  mortgage. 

It  is  not  contraded  that  any  Inquiry  was 
made  as  to  the  financial  reaponslbill^  of  the 
makers  of  the  mortgage.  It  la  insisted  by 
respondent  and  his  wlf^  who  was  a  witness, 
that  the  agent  of  appdlant^  as  well  as  ap- 
pellant S.  S.  Stults,  represented  that  the 
land  was  covered  with  merchantable  tim- 
ber which  was  not  to  be  removed  until  the 
mortgage  was  paid;  tbat  respondent  told  the 
parties  that  he  was  baay  painting  a  house 
and  would  be  unable  to'  go  and  see  the  se- 
curity; and  that,  having  ftilth  in  their  rep- 
resentatloiis  and  in  than,  ttey  knowing  of 
his  Inability  to  determine  the  valne  of  the 
security  for  himself  at  tbat  time,  he  made 
the  trade  which  he  now  se^s  to  rescind. 

At  the  trial,  respondmt,  through  his  ooud- 
sel,  was  invited  to  say  that  he  was  now  in 
position  to  convey  back  all  the  proper^  b« 
had  received  from  appellant^  and  also  that  he 
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conld  canvc?  back  a31  that  he  had  received, 
*if>  the  coort  shoidd  grant  a  decree  of  re* 
sdssloa."  We  are  satisfied  that  re&pondent 
bought  the  mortgage  believing  that  the  land 
was  covered  with  merchantable  timber,  and 
that  It  was  of  safficlent  value  to  make  the 
Becorltr  "gilt-edged,"  which  means,  no  doubt, 
convertible  or  payable  on  demand. 

[1]  But  appellants  have  contended  from 
the  beginning,  and  now  contrad,  that  no  ac- 
tion can  be  maintained  without  proof  of  a 
previous  tender,  and  that  the  decree  of  the 
court  that  a  rescission  be  had,  if  respondent 
shall  within  ten  daya  put  appellants  in 
statu  quo,  does  not  meet  the  demands  of  the 
law.  The  position  of  counsel  Is  sustained  by 
ample  authority,  but  we  have  heretofore 
followed  after  those  cases  which  hold  that 
It  is  within  the  power  of  the  court  to  pro- 
tect all  the  Tights  of  the  imrtles  by  its  de- 
cree, and  that  a  previous  tendw  or  offer  to 
rescind  1$  not  necessary  under  a  state  of 
facts  sndi  as  we  have  before  us.  We  said 
in  Snarskl  v.  Washiostoa  State  Goloulzatlon 
Co.,  6S  Wash.  221,  101  Pac.  839,  quoting 
from  24  Am.  &  Eng.  Eacy.  Law  (2d  Ed.) 
p.  621: 

"Whether  the  complabiaQt  in  a  suit  for  re- 
scissioD  most,  as  a  condition  precedent  to  relief, 
have  offered  or  tendered  restitution  to  the  de- 
fendant prior  to  tbe  bringinf  of  the  salt,  i«  a 
matter  iip<w  which  the  aatlioritiea  are  cmifliet- 
ing.  The  role  of  tbe  better  coDsidered  cases 
is  that  it  is  sufficient  that  the  plaintiff  make 
his  off^  to  restore  or  to  do  equity  In  his  bill  of 
complaint,  and  abows  tiiarein  that  he  has  snb- 
stantially  preserved  the  statos  quo  on  his  part 
BO  as  to  be  able  to  fulfill  his  offer.  This  rule 
proceeds  upon  the  principle  that  it  is  always 
within  the  power  of  a  court  of  equity  to  require 
that  the  persw  hivokinc  Its  aid  shall  submit  to 
equitable  terms  as  a  oondltion  of  relief,  and  that 
the  parties  being  properly  before  the  court,  the 
court  may  impose  upon  them  any  terms  which 
may  be  just  and  equitable  in  the  premises,  and 
may  enforce  etHnpUaaea  Owrewtth.'' 

See,  also,  Coipe  v.  LlndUom,  57  Wash. 
lOe,  106  Pac.  634;  Ang^  t.  Columbia  Canal 
Ca.  69  Wash.  650,  125  Pac  766;  Bobbins  v. 
Wyman  Partridge  &  Oo.,  76  Wash.  617,  135 
Pac.  666;  Odell  t.  Bomham,  61  Wis.  662, 
21  N.  W.  636;  Owens  v.  Jones,  68  Or.  311, 
136  Pac.  332;  Gamblln  v.  Didcson,  18  Idaho, 
734,  112  Pac.  213;  Knappen  v.  Freeman,  47 
Minn.  491,  50  N.  W.  633. 

[2]  It  is  the  contention  of  the  appellants, 
however,  that  the  rule  of  caveat  emptor  ap- 
plies; and  many  of  our  decisions  are  cited. 
Respondent,  on  the  other  hand,  dtea  quite 
as  many  cases  to  sustain  hls'  contention 
that  conrts  will  grant  rescission  where  an 
owner  of  land  has  been  deprived  of  It 
through  the  fraudulent  misrepresentations' 
of  the  vendee.  We  think  none  of  the  cases 
cited  Is  strictly  in  point  for  either  aide. 

Appellants  did  not  sell,  and  respondent 
did  not  buy,  a  40-acre  tract  of  land,  the  con- 
dition and  value  of  which  he  might  have 
looked  up  before  the  trade  was  consummat- 


ed. Tbe  thing  bought  was-  t^  note  of  a 
third  party  and  a  mortgage  theretofore  made 
to  secure  It  The  demand  of  the  law  that  one 
who  buys  shall  take  reasonable  precaution  to 
defend  himself  is  aatlsfled  when  respondent 
asked  for  and  received  assurance  that  the 
security  was  ample  so  as  to  make  the  note 
good  for  the  balance  of  the  purchase  price 
of  the  house  and  lot.  We  are  not  prepared 
to  say  that  the  f&cts  found  by  the  trial 
Judge  are  not  sustained  by  a  pr^nderance 
of  the  evidence,  and  ther^ore  affirm  the 
judgment. 

Kemanded,  with  Instructions  to  tabe  an  ac- 
counting of  accrued  rents  and  taxes  and  to 
enter  a  decree  accordli^ly. 

ELLIS,  a  J.,  and  MOTTDT,  MAIN,  and 
HOLCOMB,  JJ.,  coDcnr. 


NEBRASKA  TNY.  CO.  r.  GOBUGITT  at  u. 

(No.  14606.) 

(Supreme  Court  of  Washington.   May  6,  191&) 

1.  COMPBOHISB  Ann  SETTLBlfBNT  «=»12— ITEKB 

Included— JBviDKNCX. 
In  action  on  daebill,  given  by  defendant, 
managing  director  of  a  lumber  company,  In 
which  action  defendant  set  up  payment  through 
settlement  of  a  suit  between  plaintiff  and  tae 
lumber  company,  AritJ,  that  amount  evidmced 
by  due  bill  was  not  Included  in  such  settlement. 

2.  JUDGlfERT  «=>713(^— ITEHS  EX0X.T7DBD. 

Where  claim  represented  by  daebill  given  to 

{)laintiff  by  defendantj  managing  director  of  a 
umber  company,  was  in  a  suit  between  plaintiff 
and  the  lumber  company  dismissed  and  held  to 
be  defendant's  obligation,  plaintiff  was  not  pre- 
cluded from  collecting  the  claim  from  defend- 
ant hj  a  court  order  entered  by  consent  in 
such  suit,  settling  disputes  between  tbe  parties 
and  not  mentioning  such  claim. 

3.  BWLB  AND  NOTBS  «S»451(1)  —  DinCNSBS — 

Giving  Credit. 
Where  defendant,  manager  of  a  company,  re- 
ceived for  bis  ovm  use  money,  and  gave  his  own 
dnebill  therefor  to  plaintiff,  who  furnished  the 
money,  that  defendant  gave  the  company  credit 
for  the  amount  of  the  duebill  would  not  preclude 
recovery  from  him,  since  one  is  not  to  be  de- 
nied recovery  simply  because  the  person  sued 
has  dealt  with  a  third  person  to  his  disadvan- 
tage. 

Departmrait  2.  Appeal  from  Superior 
Court,  King  County;'  Augustus  Brawley* 

Judge. 

Action  by  the  Nebraska  Investment  Com* 
pany  against  James  B.  Corlett  and  wife. 
Judgment  for  plalntiCC,  and  defendants  apr 
peal.  Affirmed. 

Peters  &  Powell,  of  Seattle,  for  appellants, 
Donworth  &  Todd,  of  Seattle,  for  respondmt. 

OHADWICK,  J.  This  is  an  action  on  a 
dueblll: 

"Dec.  17,  1910. 
"Dne  Nebraska  Investment  Company,  tbe  ram 
of  three  thousand  dollars. 

"James  E.  Corlett'* 
The  defense  Is  payment  through  the  set- 
tlement of  a  sifit  t>etwe«i  the  Nebraska  In- 
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vestment  C<Mnpany  and  the  Moresby  Island 
Lumber  Ocmpany,  Iilmlted,  In  BrltUOi  Co- 
lumbia. 

Ai^llant  James  E.  Corlett  was  the  prin- 
cipal stockholder  and  managing  director  of 
the  Moresby  Island  Lumber  Compauy,  Llm- 
ited»  a  British  Columbia  corporation.  This 
corporatloD  had  tbsiber  holdings  In  British 
Columbia,  which  re^ondent  and  its  associ- 
ates desired  to  purchase;  On  October  ft, 
1910,  they  took  an  option,  paying  then  $26,- 
000,  and  during  the  following  six  months 
they  made  payments  aggregating  (41,500. 
One  of  the  sums  making  up  this  amount  was 
the  ¥3,000  which  respondent  Is  seeking  to  re- 
cover In  this  action. 

Appellant  Corlett  as  managing  director 
of  thd  lumber  company  conducted  all  the 
negotiations  and  received  paypienta  on  its 
behalf.  W.  I.  Coleman,  the  secretary  and 
treasurer  of  respondent,  acted  for  it  and  Its 
associates,  and  made  all  the  payments. 
Pendhg  the  negotiations  between  respond- 
eat  and  the  Moresby  Island  Lumber  Compa- 
ny, Limited,  Corlett  asked  fbr  a  personal 
loan  of  13,000.  Ct^eman  declined  to  make 
the  loan  to  Corlett,  but  was  willing  to  ad- 
vance the  money  as  a  payment  on  the  option. 
He  drew  a  check  payable  to  Corlett  Just 
then  Coleman  was  called  from  bis  prlvata 
office,  and  when  be  returned  Corlett  bad 
gone  with  the  check,  and  in  lieu  thereof  had 
left  a  dueblll  drawn  with  his  own  band,  as 
above  quoted.  When  Coleman  returned  he 
read  the  dueblll  and  tel^honed  Corlett  that 
the  amount  of  the  ebecik  would  have  ^  be 
treated  as  an  advance  on  the  timber  cqu- 
tract,  a  paymrat  to  the  Moresby  Island 
Lumber  Company,  Umited.  Corlett  advised 
him  that  that  would  be  all  right  Corlett 
testified  on  the  trial  of  this  case  that  he  had 
carried  it  in  bis  account  as  part  of  the  mon- 
ey furnished  by  respondent  to  the  Moresby 
Island  Lumber  Company.  Respondent  and 
Its  associates  failed  to  exercise  their  option, 
and  the  Moresby  Island  Lumber  Granpany, 
Limited,  claimed  a  forfeiture.  The  respond- 
ent and  one  Pheips,  who  had  an  interest  In 
the  transaction,  sued  the  lumber  company  in 
the  Supreme  Court  of  British  Columbia  for 
$41,S00,  the  amount  of  the  several  payments 
made  by  Coleman  to  Corlett,  Including  the 
$3,000  evidenced  by  the  dueblll.  Upon  a  gar- 
nishment auxiliary  to  its  suit  $41>G00  was 
paid  into  the  r^stry  ot  the  court  to  await 
a  determination  of  the  suit  Corlett  was  not 
made  a  party. 

At  the  trial  the  plaintiffs  oontended  that 
the  $3,000  was  paid  on  the  option,  and  the 
lumber  company  contmded  that  It  was  a 
personal  loan  to  Corlett  Corlett  so  testified 
at  the  trial.  The  trial  Judge  held  that  the 
option  money  was  forfeited,  and  gave  Judg- 
ment in  favor  of  the  lumber  company.  On 
an  appeal  to  the  Court  of  Appeal  of  British 
Columbia  the  Judgment  was  reversed,  except 
as  to  the  Item  of  $3,000.  The  appellate  court 
held  Oiat  aa  It  was  doubtful  whether  the  $3^- 


000  was  paid  on  the  c^dw  or  loaned  to  Cor- 
lett personally,  and  as  the  burden  of  proof 
was  on  the  plaintiff,  the  $3,000  staoald  be 
eliminated  and  jw^ioent  entered  for  $38;- 
500;  the  rnling  fxC  the  court  being  In  part  as 
follows: 

"The  item  of  $3,000  staodB  on  a  different  foot' 
lag  to  that  of  the  other  items.  I  confess  some 
doubt  as  to  how  this  item  shonld  be  treated. 
The  witness  Coleman,  for  die  plaintlffB,  said 
tiiat  it  was  paid  to  Corlett,  the  dexradant's  man- 
ager, for  the  same  purposes. as  were  the  other 
sums.  It  Is  very  clear  that  Corlett  applied  to 
Coleman  for  tiiis  sum  for  his  own  perscmal  uae, 
and  told  Coleman  so.  That  suia  was  paid  to 
Corlett,  who  gave  a  personal  dueblll  for  it; 
but  if  Coleman  did  not  intend  to  accept  it  as 
such,  he  should  have  had  the  matter  put  right 
at  once.  I  think  it  beet  to  resolve  what  doubt  I 
have  in  favor  of  tbe  defendant,  the  onus  of  im>of 
being  upon  the  plaintifEs.  end  leave  the  plain- 
tiff?, if  tbey  be  bo  advised,  to  pursue  their  rem- 
edy against  Ooriett"  ^ 

From  this  Judgment  the  lumber  company 
ai^aled  to  the  king  in  council,  or,  as  more 
geoernlly  spoken,  the  Privy  Council  at  Lon- 
don. Neither  party .  appealed  from  the  or- 
der of  the  court  eliminating  tbe  issue  as  to 
the  $S,000.  While  the  appeal  was  pending  a 
settlement  was  agreed  upon,  and  what  la 
called  a  "consent  order"  was  entered  In  the 
Supreme  Court  of  British  Columbia  on  De- 
cember 4,  1914.  By  the  terms  of  the  con- 
sent order  it  was  decreed  the  action  was 
settled  without  costs  to  either  party,  "and 
that  all  judgments  entered  herein  be  vacat- 
ed. And  this  court  doth  further  order  that 
the  moneya  now  standing  In  court  to  the 
credit  of  this  action,  together  with  all  eo- 
crued  Interest  thereon,  shall  be  paid  out  to 
the  firm  of  Bodwell  &  Lawson  and  W.  J. 
Taylor  Jointly,  who  shall  pay  one-half  <a  the 
said  money  to  Gberts  A  Taylor  as  the  solic- 
itors for  the  plaintiffs  and  one-half  thereof 
to  the  solicitors  for  the  defendant;  and  each 
of  the  parties  hereto  consenting  and  under* 
taking  thereto,  this  court  doth  farther  order 
that  the  said  parties  shall  by  their  respec- 
tive solicitors  dismiss  and  vacate,  without 
costs  to  either  party,  any  appeals  that  have 
been  taken  from  the  Judgment  of  this  oonrt. 
whether  to  the  Court  of  Appeal  or  to  his 
majesty  In  council,  and  Oiat  all  matters  In 
difference  between  the  parties  hereto  and  at 
Issue  In  this  actlcm  or  in  the  said  a|q»eals 
shall  be  deemed  to  have  been  determined  by 
the  settlement  to  be  carried  out  under  this 
order."  The  appeal  to  the  Privy  Ooundl 
was  dismissed. 

[1]  Although  presented  in  various  ways, 
the  determinative  points  in  the  case  are 
whether  the  Item  now  sued  6b  was  induded 
in  the  settlement,  or.  If  not,  whether  re- 
spondent Is  concluded  by  the  settlement  as 
it  is  evld^ced  by  the  order  of  the  court 
whl<A  we  have  Just  quoted.  Tbat  the 
amount  now  demanded  waa  not  settled  by 
the  parties  or  carried  into  the  claim  ct  tite 
respondent  against  the  lumber  company  we 
are  quite  convinced.  The  NebraAa  InTcatK 
meat  Company  had  included  It  as  an  item  fm 


Digitized  by 


BBOWK  T. 


JAMISON 


853 


Its  suit  against  the  lumber  company,  it 
denied  Its  UablUty*  and  ofEered  ^pellant  as 
a  witness  to  sustain  its  contentloo.  He  tes* 
tlfled  that  It  was  hia  porsonal  obligation,  and 
that  hla  company  was  in  no  way  bound. 
The  court  held  that  the  lumber  cnnpany  was 
not  liable,  and  disndssed  the  iton  as  a  sub- 
ject of  controveray,  leaving  to  the  plaintiff^ 
**lf  they  are  so  adTlsed,  to  pursue  th^r  rem- 
edy against  Corlett^"  wfalc2i  ruling  under 
our  praettoe  would  be  called  a  dismissal 
wlttiout  prejudice  of  the  cause  of  action  in 
so  far  as  It  was  based  up<»i  the  $S,000  item. 

As  we  have 'said,  both  parties  to  the  ac- 
tion accepted  the  ruling  of  the  court.  The 
appeal  was  directed  to  the  Judgment  of  |38,- 
600,  and  the  items  going  to  make  up  this 
amount  would  have  been  the  only  Items 
which  the  Privy  Ooun<41  would  han  consid- 
ered, ^nie  judgment  In  so  fiir  as  It  ellmlnat* 
ed  the  item  of  $3,000,  'in  the  absence  of  a 
cross-appeal,  was  final  and  oonduslTe  apon 
tlie  pertieg.  Nor  Is  respMident  to  be  barred 
of  a  recovery  because  it  did  not  appeal.  It 
might  have  applied  a  cross-appeal,  but 
t2te  allowance  of  an  appeal  under  the  English 
law  is  a  matter  of  grace  and  not  of  right, 
and,  fDrthermrae,  It  ms  cmtent,  aa  is  evi- 
denced by  the  bringing  of  tUs  action,  to  ac- 
c^t  the  ruling  of  the  court  and  bring  Its 
salt  against  appelant,  who  is  said  to  have 
been  and  is  now  presumably  solvoit.  Nor 
was  there  any  reason  why  appelant  should 
pursue  the  lumber  company  with  respect  to 
this  Iton.  When  at  the  trial  eounsd  for  re- 
spondeat undertook  to  Inquire  Into  It  coun- 
sel for  the  lumber  company  Interrupted  the 
proceedings,  saying: 

"  *  *  *  But  there  was  one  item  of  ^,000 
that  was  not  company  money;  the  rest  of  it  was 
company  money.  •  •  •  Mr.  Oorlett  is  ready 
to  pay  that  amount.  •  *  *  That  is  one  of 
the  a^Qstments  that  had  to  be  made.  Ton  need 
not  bother  aboat  that;  yoa  can  have  that  at 
any  time  you  ask  for  It— that  $3,000 ;  yon  don't 
need  to  prove  anything  about  It" 

Appellant  was  present  and  made  no  re- 
monstrance. While  the  appeal  was  pending 
and  negotlatlong  for  a  settlement  were  on. 
aiipellant  prepBreA  a  memorandum  of  the 
items  going  Into  the  settlement  for  submis- 
sion to  respondent  In  contradiction  ot  his 
former  attitude  he  Included  the  Item  of  93,- 
000  as  a  payment  made  by  the  lumber  com- 
pany. The  manager  of  respondent,  to  whom 
the  proposed  stipulation  was  submitted,  re- 
fused to  consider  it  because  it  Included  the 
item  of  $3,000,  aad  the^  whole  matter  was 
referred  to  their  solicitors,  who  fixed  up  a 
stipulation  to  meet  the  settlement.  Of  course 
respondent  insists  that  the  $3,000  was  an 
item  in  the  settlement,  and  some  circum- 
stances arising  in  subsequent  conduct  give 
slight  color*to  his  contention,  but  these  are 
explained  and  can  be  given  no  probative 
force  when  measured  by  the  record  of  the 
entire  transaction. 

[2]  Nor  do  we  think  that  respondent  Is 


concluded  by  the  terms  oC  the  order  entered 
upon  the  stipulation.  At  the  time  it  was 
entered  ai^ellant  was  In  no  sense  a  party 
to  ttie  action.  The  item  of  $8,000  had  been 
held  to  be  his  obligation,  and  had  been  dis- 
missed out  of  the  rase.  There  was  no  iden- 
tity at  interest  He  had  no  personal  concern 
la  the  Judgment  against  his  compai^,  nor 
had  It  any  Intnest  In  the  Item  which  Is  the 
subject  eC  oontrorersy,  Doathltt  t.  If  acGul- 
sky.  11  Wash.  601,  40  Pac.  186.  Appellant 
knew  that  the  respondent  bad  refused  to 
consider  the  Item  of  $3,000  as  a  subj^t  of 
further  negodatloa  or  s^ement,  and  If, 
as  he  now  cont^s,  it  was  to  be  Incdnded,  U 
would  have  been  the  part-  <tf  prudence  on 
bis  part  to  have  had  it  specLflcaUy  men- 
tioned. 

[3]  It  Is  further  contend  that  res{mndent 
aboold  not  be  permitted  to  recover  because 
appellant  testified  that  the  lumbar  company 
had  since  beai  given  credit  for  the  $3,000. 
But  revMmdent  has  no  concern  with  the  mu- 
tual dealings  of  appellant  and  his  company. 
Appelant  is  the  managing  director,  and  It 
was  within  his  power  to  keep  his  books  and 
the  books  of  his  company  In  his  own  way. 
He  said  in  testifying: 

"The  $3,000  was  paid  to  me  for  my  own  nae ; 
for  my  individual  business.  *  *  *  It  was  de- 
posited to  my  own  account,  and  it  was  used  by 

me." 

What  account  was  charged,  or  why  fbe 
company  should  be  credited  for  a  $8,000  item 
personal  to  the  manager,  is  not  tcr  respond- 
^t  to  Inquire  Into,  for  surely  it  Is  not  to 
be  denied  a  recovery  tf  ai^Ilant  has  dealt 
with  a  thbd  party  to  his  disadvantage. 

Affirmed. 

ElilJS,  a  J.,  and  MOUNT  and  HOL- 
COMB,  33^  concur. 


BROWN  V.  JAUISON  et  nx.  (No.  14412.) 
(Sopreme  Court  of  Washington.   May  6,  1018.) 

1.  Tbxal  ^63(1)— Oeder  Off  TaiAi^ExcLU- 
BION  or  BVIDENCG  m  BEBtTTTAL. 

Where  plaintiff  had  an  interest  in  an  option 
contract,  and  testified  that  he  was  fraudulently 
induced  to  settle  bis  interest  by  reason  of  false 
statement  of  defendant  that  person  going  to  re- 
new the  option  had  refused  to  sign  a  letter 
agreement  and  defeodant  testified  that  he  tbow^ 
ed  to  plaintiEE,  the  letter  signed  by  such  person, 
there  was  no  prejudicial  error  in  sustaining  ob- 
jection to  evidence  in  rebuttal  that  plaintiff  did 
not  see  audi  letter  until  a  certain  time  after  the 
settlement,  because  if  plaintiff  deemed  the  fact 
material  as  to  when  he  first  saw  the  letter,  it 
was  bis  duty  to  go  into  the  matter  upon  direct 
examination. 

2.  Appbal  ano  Ebbob  «s»1064(^— Habhubbs 

EBBOK—lRSTBtTcnONS. 
If  it  were  technical  error  to  instmct  that 
one  clatmiuK  fraud  should  show  the  facts  al- 
leged by  evidence  "clear,  positiTe  and  convinc- 
ing," it  was  not  prejudicial,  on  the  gronnd  tiiat 
the  word  "positive"  prevented  the  jury  from 
considering  the  circumstances  in  the  case. 
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3.  FbAUD  <S=o10-  OgiimOBTT— COWCEAUgEWT 

or  Facts. 

Wh«-e  plaintiff  agreed  to  take  $70  for  hLs 
share  in  option  contract,  and  not  more  than 
$300,  dependent  on  a  renewal  of  the  option,  the 
other  parties  interested  owed  no  duty  to  inform 
him  at  the  time  of  settling  the  exact  amount 
that  the  option,  tubaequent  to  each  agreement, 
had  been  told  at  a  great  profit,  as  far  as  hia  in- 
terest in  more  than  $800  was  concerned. 

Deportment  2.  Appeal  firara  SoperlOT 
Court,  Spokane  Gotmty ;  Bmoe  Blake,  Jndge. 

Action  by  I*  H.  Brown  againat  A.  Ol  Jamie- 
son  dttA  Fannie  B.  Jamlaon,  bis  wife.  Judg- 
ment for  defendants,  and  plaintiff  aifpeals. 
Affirmed. 

Cannon  &  Ferris,  of  Spokane,  for  appellant. 
Post,  Bnssell,  Carey  &  Hlgglns  and  A.  B. 
Gallagher,  all  of  Spokane,  for  re^ndenta. 

MOUNT,  J.  Ttals  action  was  brought  to 
recover  $41,389,  being  one-tblrd  of  tbe  selling 
price  of  certain  mines  In  which  tbe  plalntUF 
claimed  to  be  interested  with  tbe  defendants. 
Upon  Issues  Joined,  tbe  case  was  tried  to  tbe 
court  and  a  Jury,  resulting  In  a  verdict  for 
tbe  defendants.   The  plalntUT  bas  appealed. 

It  appears  that  in  June,  1916,  the  respond- 
ent A.  C.  JamlB<m  requested  tbe  appelant 
to  go  to  Salmo,  British  Columbia,  to  secure 
an  option  to  purchase  certain  mining  claims 
known  as  tbe  H.  B.  group.  Tbe  sibilant  se* 
cured  the  option  as  desired  by  tbe  respond- 
ent Thereupon  tbe  respondent  gave  to  tbe 
appellant  a  statement  as  follows: 

"Spokane.  Wash.,  June  2i,  1915. 

"This  is  to  certify  that  L.  H.  Brown  is  enti- 
tled to  a  one-third  Interest  in  the  Benson  and 
Boss  option  contract  dated  June  24,  1915,  on 
what  is  known  as  H.  B.  group  mines  at  Salmo, 
B.  C,  in  consideration  of  his  obtainiog  said 
contract  for  me  and  in  my  name  and  in  consid- 
eration of  said  If.  H.  Brown  paying  all  expenses 
of  obtaining  said  contract  and  any  necessary 
changes  thereof.      [Signed]  A.  C.  Jamison." 

Thereafter  the  appellant  was  requested  to, 
and  did,  secure  some  changes  In  the  option. 
Bespondent  attempted  to  sell  these  mines,  but 
was  unaUe  to  do  sa  After  a  short  time  it 
was  necessary  to  advance  money  in  order  to 
protect  tbe  option.  Appellant  declined  to  ad- 
vance any  money  for  that  purpose.  About 
this  time,  one  B.  E.  Nelll  became  interested, 
and  tbe  respwdent  Jamison  secured  Nelll  to 
go  to  Salmo  and  get  a  new  tqitlon  upon  the 
H.  B,  group  and  oth»  mines  In  tiie  district 
Mr.  Jamison  Informed  iir.  Brown  of  this 
fact  Air.  Brown  first  objected,  but  after- 
wards consented,  providing  Mr.  NelU  would 
sign  a  letter  which  was  prepared  1^  the  ap- 
pellant as  follows: 

"Spokane,  Wash.,  July  24,  1915. 

"Mr.  A.  G.  Jamison,  Spokane,  Wash.— Dear 
Sir:  Beg  to  acknowledge  receipt  from  you  this 
day  of  assignment  from  you  to  me  covering  all 
your  rights  in  the  Benson  Boss  opticm  to  you 
of  the  date  of  June  24th  respecting  tbe  mining 
pn^rty  in  B.  C.  known  as  tbe  H.  B.  group, 
and  this  letter  will  act  as  an  acknowledgment 
that  I  received  the  same  together  with  a  like 
assignment  of  Um  Horton  BllUags  interests  cov- 


ered by  the  'Smith  Curtis*  option  for  the  pur- 

Sse  of  snrrenderiog  the  same  and  receiving 
>m  the  owners  of  said  mining  properties  de- 
scribed in  said  wtions  a  new  option  or  con- 
tract respecting  the  same  and  the  development 
and  purchase  thereof.  That  the  new  contract 
or  option  from  both  sets  of  owners  shall  run 
to  B.  E.  Neil)  and  A.  G.  JamlM>n.  both  bidding 
an  equal  interest  therein,  or  in  my  name  and  In 
which  case  I  will  execute  to  yon  a  proper  traaa- 
fer  or  assignment  ct  a  half  intarest  ther^  to 
effect  tbe  same  result. 

"It  is  understood  that  In  all  matters  pertain- 
ing to  these  mining  properties.  Including  the 
Zincton  group,  our  interests  are  to  be  equal 
and  we  are  to  share  equally  therein,  subject  to 
the'  hiterest  of  It.  H.  Brown  of  Spokane,  Waih- 
ingtoD.  therein,  whidi  shall  be  assumed  ns 
both  in  equal  shares. 
"Xours  truly." 

After  pri^rlng  tbls  letter,  the  appelant 
gave  U  to  Bfr.  Jamlsm  to  bave  Mr.  VtSU 
sign  It  When  this  lettn  was  presented  to 
Ur.  Nelll  by  Mr.  Juvlson.  Hr.  NeUl  refnsed 
to  sign  It,  but  dU  so  after  maUng  a  tbaxtte, 
so  that  flw  last  paragra^  tbereoC  read  as 
foUowa: 

"It  Is  understood  ^t  in  all  matters  pertabk- 
ing  to  these  mining  properties,  itn'imUng  tbe 
Zincton  group,  our  interests  are  to  be  equal 
and  we  are  to  share  equally  therein,  anbject 
to  the  one-third  interest  of  h.  H.  Brown  of  Spo- 
kane, Washington,  in  the  Benson  A  Boss  option 
which  shall  be  assumed  by  us  both  in  equal 
shares.  If  B.  E.  Neill  fails  to  close  deal  with 
Ross  &  Benson  of  Salmo,  B.  C,  in  that  event 
I  will  ntorn  your  dieA  for  one  tbonaand  dol- 
lars, including  all  papers  and  contracts  made 
between  A.  C.  Jamison  Boss  Benson.  If  deal 
closed  with  Billings  Hortoo  Bawson,  I,  R.  K. 
Neill,  wfll  divide  with  A.  C.  Jamison. 

"[Signed]  B.  E.  NelU." 

After  this  letter  was  signed  by  Mr.  Nelll. 
be  went  to  British  Columbia  and  entered  into 
new  option  contracts  containing  claims  in 
addition  to  those  secured  by  tbe  appellant 
The  appellant  testified  that  Mr.  Jamison  did 
not  show  him  this  letter,  but  stated  that  Mr. 
Neill  refused  to  sign  the  letter.  Mr.  Jamison, 
on  tbe  other  band,  testified  that  he  took  the 
letter  the  next  day  and  showed  It  to  Mr. 
Brown,  and  that  Mr.  Brown  was  dlssatiafled 
with  it  and  proposed  a  aettleoiMit  so  that  be 
might  be  released  from  any  Interest  in  tbe 
ctmtract  Thereupon  Ms.  Jamlsoa  and  Mr. 
Brown,  on  the  26th  day  of  July,  oitraed  Into 
a  crattraet  as  follows: 

"Spokane,  Wasfa.,  July  26, 1916. 

"Recdved  of  A.  O.  Jamison  check  for  sevoH 
ty  dollars  covering  expenses  in  foil  for  two  trips 
to  Nelson,  B.  C.,  in  reference  to  Benson  A 
Boss  option  on  H.  B.  mine  at  Salmo,  B.  C  An 
additional  attorney  fee  la  to  be  paid  providing 
new  option  is  obtained  either  in  my  name  or 
that  of  R  K.  Neill  or  uiy  one  for  us.  and  at 
the  time  possessioo  of  the  property  is  given  said 
attorney  fee  to  be  whatever  A.  E.  Gallagher 
considers  ri^rht  and  proper,  but  not  however, 
to  exceed  three  hundred  dollars. 

"This  cancels  all  interest  in  agteement  witk 
Jamison  for  an  interest  in  the  previous  option 
made  by  Benson  and  Boas  or  in  any  profits  de- 
rived therefrom,  and  audi  agreement  is  berelv 
canceled  and  surrendered:  Provided  no  fee  n 
to  be  paid  If  property  is  not  taken  over  ander 
*F<'rt*"g  or  new  option," 
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Mr.  Jamison,  at  the  tbne  tbls  t^reement 
wHii  entered  Into,  paid  Mr.  Brown  the  $70 
therein  mentioned.  Mr.  NelU  proceeded  to 
British  Columbia  and  obtained  new  options. 
Afterwards  Mr.  Neill  and  Mr.  Jamlscoi  ef- 
fected a  sale  of  their  Int^est  In  the  pr(^rt7 
for  9126,000.  Mr.  Brown  was  not  paid  the 
balance  nnder  the  agreement  of  July  26tb, 
because  Mr.  Gallagher,  mentioned  in  the 
agreement,  refosed  to  act  as  arbitrator.  Aft- 
erwards, in  September,  Mr.  Brown  agreed 
with  Mr.  Jamison  that  upon  the  payment  of 
$a0O  he  would  be  satlsfled.  At  that  time  Mr. 
Brown  did  not  know  that  a  sale  et  the  prop- 
erty In  the  meantime  had  beui  made.  Mr. 
Jamison  cansed  the  9200  to  be  paid,  and  later 
this  action  was  broogbt  by  Mr.  Brown  to  re- 
eorer  one-third  of  the  selling  price  of  the 
mines  or  one-third  of  $125,000,  lees  |270  paid. 
These  are  in  substance  the  facta. 

[1]  It  was  claimed  npon  the  trial  tliat,  at 
the  time  of  the  a^eement  of  the  mnwllant 
to  receive  for  his  serrlces  the  sum  of  $70 
and  such  other  snm  not  exceeding  $300  as 
Ur.  Gallagiier  should  coniAder  right  In  Uen 
of  hla  one-third  interest  in  the  H.  B.  group 
d  mine%  the  appellant  did  not  know  that 
Mr.  Nein  had  signed  the  letter  of  July  24, 
1916,  above  quoted,  and  be<a.u8e  he  was  not 
so  informed  a  Auud  was  perpetrated  by  the 
respondent  upon  the  appellant,  and  for  that 
reason  he  was  not  bound  by  tbe  contract  for 
expenses  and  the  $200  which  he  had  accept- 
ed. Upon  the  trial  of  the  case  the  appellant 
was  examined  with  reference  to  the  letter 
written  by  him  and  given  to  Mr.  Jamison  to 
be  signed  by  Mr.  NelU.  Appellant  testifled, 
as  we  have  stated  above,  that  Mr.  Jamison 
told  him  that  Mr.  Nelll  refased  to  sign  tbat 
letter.  Mr.  Jamison  testifled  that  he  showed 
Mr.  Brown  the  letter  as  signed  by  Mr.  Netll 
and  that  Mr.  Brown  was  dissatisfied,  and  de- 
sired to  have  Mr.  Jamison  pay  bim  his  ez- 
I>enses  and  a  reasonable  fee,  which  was 
agreed  upon  not  to  exceed  $300,  and  be  re- 
lieved from  any  interest  In  or  further  liabili- 
ty on  account  of  the  options.  Thereafter, 
and  In  rebuttal,  the  appellant  offered  to  show 
that  the  first  time  he  saw  tbat  letter  It  was 
In  the  hands  of  Mr.  Gallagher  after  the  set- 
tlement had  been  made.  This  was  objected  to 
on  the  ground  that  it  was  Immaterial,  and 
the  court  sustained  the  objection.  The  ap- 
pellant now  argues  this  was  error.  If  the 
appellant  deemed  the  fact  material  as  to 
where  and  when  he  first  saw  the  letter,  we 
think  It  was  his  duty  to  go  into  that  upon 
direct  examination  when  be  was  presenting 
his  prima  fade  case.  Not  having  done  so, 
he  must  Imve  concluded  at  that  time  Oils 
fact  was  not  material.  We  think  It  was 
clearly  not  prejudicial  error  for  the  court  to 
refuse  to  reopen  the  case  In  rebuttal  and 
again  go  Into  the  question  as  to  when  and 
where  and  nnder  what  circumstances  the  ap- 
pellant claimed  to  have  first  seen  die  letter 
after  it  was  signed  by  Mr.  NeiU. 


[2]  Appellant  next  argues  that  the  court 
erred  In  giving  Instmctlon  Na  2  to  the  Jury. 
This  Instruction  had  reference  to  the  frand 
alleged,  and  after  stating  tbe  rule  with  ref- 
erence to  vitiating  a  ocmtract  for  fraud,  tbe 
court  said: 

"I  iDBtruct  70a  that  in  order  to  avoid  the  ef- 
fect and  force  of  tbe  subsequent  aereemNit  above 
referred  to,  whereby  he  [appeflant]  accepted 
$200  as  fees  and  $70  tor  expenses  in  obtaining 
the  Benson  A  Rosa  option,  the  bnrden  is  npon 
him  to  satisfy  you  by  evidence  clear,  positive 
and  convincing  of  all  of  the  following  facta. 
*   «   *  >• 

The  court  then  proceeded  to  state  the  facts 
upon  which  the  appellant  claimed  the  right  to 
vitiate  the  contract.  It  is  urged  by  the  ap- 
pellant that  the  court  erred  in  using  the 
words  "clear,  positive  and  convincing,"  and 
it  is  argued  at  length  that  the  use  of  the 
word  "positive"  was  error,  because  It  pre- 
vented the  Jury  fnnn  considering  circum- 
stances In  the  case.  It  Is  not  uncommon  in 
Instructing  Juries  upon  this  question  for  the 
court  to  say  that  such  evidence  In  proof  of 
fraud  must  be  dear  and  convincing.  In  the 
case  of  Qulun  r.  Parke  &  Lacy  Machinery 
Co.,  0  Wash.  186^  37  P«a  2SS,  this  f»nrt 
said: 

"*  *  *  It  is  as  well  setHed  that  nothing 

short  of  clear,  positive  and  convincing  proof  will 
suffice  to  eBtabliah  the  fact  of  snch  resdsslon 
agamst  a  party  who  denies  it  and  seeks  to  sns- 
tain  the  integrity  of  the  writing." 

In  Pronger  v.  Old  National  Bank,  20  Wash. 
618,  56  Pac.  391,  we  approved'  an  instruction 

which  stated: 

'*  •  •  •  But  yon  cannot  render  a  verdict 
against  any  of  the  defendants  against  whom 
there  Is  not  clear  and  positive  proof," 

The  terms  "clear,"  "positive,"  and  "con- 
vincing," as  used  In  the  instruction,  were  not 
Intended  as  descriptive  of  the  kind  of  proof, 
but  were  descriptive  of  the  measure  of  proof. 
If  we  were  to  hold  that  the  use  of  the  word 
"positive"  was  technical  error,  we  are  satis- 
fied that  the  jury  could  not  have  been  mis- 
led by  the  use  of  that  word  In  the  connec- 
tion In.  which  it  was  used  in  this  instruc- 
tio4i,  and  If  error  it  would  be  harmless. 

(3]  It  Is  next  argued  Uiat  the  court  erred 
in  refusing  to  give  an  Instruction  as  tcA- 
lows: 

"The  court  instructs  yon  that  it  was  the 
duty  of  defendant  to  Inform  the  plaintiff  of 
the  fact  that  a  contract  for  the  sale  of  said 
properties  had  been  made  with  Cullen  and  Ba- 
con on  August  27,  1915,*  and  that  if  you  find 
from  the  evidence  that  defendant  did  not  so  in- 
form plaintiff,  and  plaintiff  did  not  know  there- 
of, then  plaintiff  would  not  he  bound  by  the  set- 
tlement wherein  be  accepted  $200,  unless  you 
believe  from  the  evidence  that  If'  plaintiff  had 
known  of  said  fact  be  would  have  made  said 
settlement  in  any  event." 

We  think  the  court  prt^rly  refused  to 
give  this  Instruction,  because  the  contract  for 
the  sale  of  tbe  mines  was  made  more  than  a, 
month  after  the  agreement  between  the  ap- 
pellant and  the  respondent  to  settle  for  $T0 
and  not  to  exceed  $300.  After  tbat  settle- 
ment wag  mad^  if  it.  waa  mads  In  good  fftlth 
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&8  the  Jnry  found — and  we  have  no  doubt 
from  the  record  that  It  was  so  made — It  was 
dearly  not  the  duty  of  the  respondent  to  In- 
form the  appellant  of  a  sale  after  that  time, 
unless  it  was  to  show  that  he  was  entitled 
to  9300,  rather  than  $200.  In  this  action  be 
does  not  claim  that  he  Is  entitled  to  $300 
provided  for  in  the  settlement  contract,  hut 
is  attempting  to  entirely  evade  that  contract 

We  find  BO  ravwslble  orror  in  the  record. 

Tbe  Judgment  li  affirmed. 

ELLIS,  0.  X,  and  HOLCOMB  and  WEB- 
STJBB,  JJ^  concor.  CHADWICK,  J.*  concurs 
in  the  resiilL 


UIXGS  ft  OLIVER  T.  PAREBR,  HORAN  ft 
PARKER  et  aL   (No.  1446».) 

(SaprwM  Goort  of  Washlngtm.  May  4,  IMS.) 

1.  MUHICIPAL  CoiPOUraoHB  •s»876  — 
Ghahqk  or  QBAin  —  LuBiLrrr  wm  Sub- 
oohtbactob'b  Ceahc. 

The  power  of  a  city  to  compel  a  railroad 
company  to  make  a  grade  acvaration  is  an  In- 
Meat  ot  tbe  Keneral  police  power,  and  la  not 
of  a  oontractual  nature ;  hence  the  faflure  of  a 
city  to  -take  from  a  railway  company  the  bond 
required  by  Rem.  Code  1915.  ||  lUfO.  1161. 
for  the  protection  of  laborers,  medumlcs,  sub* 
eoDtractors,  and  materlalmwi,  does  not  make 
the  city  liable  to  a  subcontractor  for  work  done 
in  aeparatittg  tbe  grade  of  a  railway  company's 
tradr  from  uie  atroet 

2.  RAIUtOADS  •=»111  —  MlOHAHIO'S  LMM— 

Notice  or  Lxbr. 
A  suhotmtractor's  snbcontractor.  engaged  in 
making  a  grade  separatLoo  for  a  railway,  can- 
not recorer  aminst  tbe  railway  company  for 
labor  or  material  famished,  where  the  railway 
company  baa  not  taken  a  bond  from  the  con- 
tractor to  respond  in  Ueu  of  lien,  as  required 
by  Rem.  Code  1015,  |  1129.  unless  the  lien 
daimant  has  filed  the  statutory  Uen  notice  re- 
qnired  by  section  1184. 

S.  Fbauos,  Statotx  of  «=»28(2)  —  Dibeot 
pBoHisi  —  LiABiurr  fob  a  Debt  or  An- 
othbb. 

A  verbal  proodse  by  a  railway  company  and 
the  general  contractor  to  see  that  a  subcontrac* 
tor's  subcontractor  should  be  paid  for  his  work 
waa  not  such  an  original  or  collateral  under- 
taking as  to  take  It  out  of  the  statute  ot  frauds. 
4,  MtTNiciPAt  CoBPOBAnoifs  «s»876— Rail- 

BOADB  4=9111— SJQUITT — LOSS  OF  LiBN. 

The  mere  fact  that  a  subcontractor  has 
performed  work  of  value  in  chanfring  a  railroad 
grade  in  a  dty  does  not  make  the  city  or  the 
railway  company  liable  In  equity,  where  the 
sabcontractor  baa  filed  no  lien  notice;  tiiere 
being  no  ^vity  either  of  contract  or  in  law  be- 
tween the  party  aonidbt  to  be  charged  and  tbe 
IMFty  claiming  rellet 

Department  1.  Appeal  from  Superior 
Coort,  Spokane  Ooonly;  E.  H.  Sullivan, 
Jadge. 

Action  by  Dlxon  ft  Oliver,  partners,  against 
Parker,  Moran  ft  Parker,  partners,  and  oth- 
ers. From  jadgment  few  plalntUT  against 
tbe  named  defendants,  but  in  favor  of  the 
other  defendants,  plalntdfla  appeaL  Modified 
Mid  afflrmed. 


R.  L.  Edmlston.  of  Spokane,  for  apjwl- 
lantft.  Gannon  ft  Verrla.  of  ^xAane,  tot'»- 
spondenta. 

ELLIS,  0.  J.  This  Is  an  action  at  law  tft 
recover  moneys  claimed  to  be  due  on  account 
of  ^ork  performed  by  plaintiffs  Dlxon  and 
Oliver  for  defendants  Parker,  Moran  ft  Par- 
ker. The  facts  are  aa  follows : 

Tbe  dty  of  Spokane  in  Febmary,  191% 
passed  an  oi*dlnance  requiring  tbe  NortfaerB 
Padflc  Railway  Company  to  separate  the 
grade  of  its  tracks  from  that  of  the  street 
grades  within  a  portion  of  the  dty  by  elevat* 
ing  Its  tracks  and  dianglng  tbe  grade  of  cer- 
tain streets.  The  ordinance  required  the 
railway  company  to  bear  all  the  expense  ttf 
making  the  change  and  do  all  the  work  ex- 
cept the  r^iladng  of  soch  sewers  and  dty 
utilities  as  were  made  neceaaary  by  change* 
in  street  gradea.  All  of  the  streets  from  and 
indndlng  Division  and  Spragne  at  their  in< 
tersectlim  and  west  of  it  to  Seventh  avenne 
were  affected  by  the  change.  The  right  of 
way  of  the  railway  company  Is  400  feet  wide, 
except  where  reduced  to  200  feet  under 
decision  <tf  tbe  Bnpieme  Oonrt  of  Oie  United 
States  In  tbe  Bly  Caae^  107  U.  &  1.  20  Snpw 
Gt  802,  40  L.  Bd.  680.  To  make  the  grade 
•eparatioB  St  was  necessaiy  to  re^stabUah 
the  pftdes  of  tbe  streets  aooas  tbe  of 
way.  and  for  a  considerable  distance  befycmd. 
Tbe  railway  company  was  required  to  exca- 
vate wltbin  Its  right  of  way,  and  In  smne 
cases  witbont  Its  rlgbt  of  way,  and  to  reiriaefr 
tbe  streets  at  tbe  new  levd  In  good  condi- 
tion. The  ordinance  Is  very  lengthy  and  ex- 
plicit as  to  bow  tbe  wiM-k  shall  be  done,  and 
doses  wltb  a  reanlrement  that  tbe  railway 
company  shall  accept  In  writing  the  terms  of 
tbe  ordinance  within  4S  daya  after  its  pas- 
sage, failing  which  tbe  ordinance  shall  be- 
nnll  and  void,  unless  time  be  extended  by  tbe 
dty  eonndL  It  Is  conceded  that  tbe  tenns  of 
the  ordinance  were  so  acc^ted  by  tbe  rail- 
way cwnpany.  Because  of  certain  Utlgatloa 
touching  tbe  dty's  power  to  require  the 
grade  separation  (Holland  v.  N.  P.  By.  Ca. 
214  Fed.  920,  131  O.  C.  A.  216).  the  actual 
work  was  not  commenced  until  October,  1014. 
A  contract  was  then  entered  Into  by  the  rail- 
way company,  with  W.  J.  Hoy  doing  business 
as  W.  J.  Hoy  Company,  by  wbldi  Hoy  under- 
took to  do  tbe  entire  work,  with  certain  nrf- 
nor  exceptions,  as  general  contractor.  Under 
this  contract  the  work  was  to  be  paid  for  by 
the  railway  company  according  to  schedules 
mnde  a  part  of  the  contract  Hoy  sublet  dif- 
ferent parts  of  tbe  work  to  subcontractors, 
among  them  Parker,  Moran  ft  Parker,  part- 
ners, who  undertook  the  work  of  excavatloo. 
This  contract  was  executed  on  December  18. 
1014.  Parker,  Mm^  ft  Parker  in  turn  sub- 
let to  the  plaintiffs  Dixon  and  Oliver  by  con- 
tract dated  January  7. 1915,  the  drilling  and 
blasting,  but  not  the  excavation  and  lenionl 
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of  tbe  aoUd  rock  uecewary  to  be  remoTed 

firoar  Oie  right  ot  way  and  streets  affected, 
from  Washington  street  east  In  order  to 
place  the  streets  Id  their  new  elevation. 
From  Washington  street  west  the  work  was 
done  by  others.  The  city  through  Its  engi- 
neer had  general  charge  of  the  street  changes 
so  far  as  to  direct  what  changes  should  be 
made  and  determined  what  would  constitnte 
a  compliance  with  the  ordinance.  The  city 
retained  tbe  right  to  can  struct  the  sewers  el* 
ther  by  day  labor  or  contract,  but  the  rail- 
way company  was  required  by  tlie  ordinance 
to  pay  for  such  work. 

Proceeding  under  their  contract,  plaintiffs 
undertook  the  performance  of  their  contract 
with  Parker,  Moran  &  Parker.  The  railway 
company  filed  no  bond,  as  required  by  section 
1129  of  Mechanic's  Lien  Law.  Hoy  gave  a 
bond  to  the  railway  company  conditioned  for 
the  faithful  performance  of  his  contract  and 
to  pay  all  obligations  by  him  assumed  there- 
under. It  appears  that  Parker,  Moran  ft 
Parker  agreed  to  give  Hoy  a  bond,  but  failed 
to  do  so.  Plaintiffs  Dixon  and  Oliver  gave  a 
bond  to  Parker,  Moran  ft  Parker,  but  it  does 
not  appear  in  the  record.  No  bond  was  filed 
In  the  office  Af  the  county  auditor.  TTuder 
the  contract  of  Hoy  with  Pa^r,  Moran  ft 
Parker.  Hoy  was  to  pay  00  cents  per  cubic 
yard  for  solid  rock  excavation,  of  which  the 
drilling  and  blasting  was,  of  course,  a  part. 
Under  their  contract  with  Parker,  Moran  ft 
Parker  plaintiffs  were  to  be  paid  fbr  the 
blasting  60  cents  per  cubic  yard.  These  pay- 
ments were  to  be  made,  the  first  on  estimates 
received  by  Hoy  from  the  railway  company 
as  to  excavation,  and  the  second  on  estimates 
received  by  Parker,  Moran  ft  Parker  from 
Hoy  on  his  estimate  of  the  work  done.  The 
first  controversy  arose  between  Parker,  Mor* 
an  ft  Parker  and  plaintiffs  In  the  latter  part 
of  May  when  the  first  estimate  for  the  April 
work  was  given.  Plaintiffs  claimed  that  they 
were  then  entitled  to  ^,000.  Parker.  Moran 
ft  Parker  figured  plaintiffs*  part  of  the  esti- 
mate at  $806.40,  which  plaintiffs  refused. 
PlalnliffB  appealed  to  E.  J.  C^non,  attorney 
for  the  railway  ccaupany. 

As  to  what  occurred  and  what  agreement 
was  then  made  the  jevldence  la  In  the  sharp- 
est conflict  Plaintiffs  claim  that  Oannon 
then  promised  that  tbe  railway  company 
would  see  that  they  were  paid  the  money 
then  and  thereafter  to  become  due  fbr  their 
work,  and  directed  ttiem  to  take  the  matter 
up  with  Hoy's  office ;  that  they  then  went  to 
Hoy's  ofllce,  where  Hoy's  purchasing  agent 
and  snperlntendent  also  agreed  to  see  tha( 
they  were  paid  and,  in  effect,  guaranteed  fu- 
ture payments.  Cannon  and  Hoy's  superin- 
tendent and  punAaalng  agent  all  testified 
that  Uie  only  promise  made  was  to  endeavor 
to  secure  orders  from  Parker,  Moran  ft  Par- 
ker for  plaintiffs'  payments  on  future  esti- 
mates, so  that  plaintiffs  would  receive  their 
pay  directly  from.  Ht^  and  iB  Hogr's  offlcew 


Whatever  tbe  agreement  it  la  admitted  that 
at  that  time  Hoy  paid  (1,000,  which,  with  the 
$806.40  paid  by  Parker,  Moran  ft  Parker,  en- 
aNed  plaintiffs  to  meet  tfa^  corrent  pay 
roll.  Subsequently  plaintiffs  also  received 
from  Hoy  in  Hoy's  office  an  estimate  of  $6.- 
800  In  June,  and  a  further  estimate  of  $8,000 
In  July,  1915.  These  last  payments,  however, 
were  made  on  receipts  approved  by  Parker, 
Moran  ft  Parker,  thus  corroborating  in  a 
measure  the  claim  of  Hoy  and  the  railway 
company  as  to  what  the  agreement  was. 
Further  payments  were  refused  by  "Soy  on 
the  ground  that  Parker,  Moran  ft  Parker  had 
canceled  and  countermanded  the  order. 

We  find  it  unnecessary  to  set  out  the  volu- 
minous pleadlnffB.  It  will  suffice  to  say  that 
the  court  sustained  a  demurrer  of  the  city  to 
the  complaint,  and  the  cause  was  tried  to  the 
court  without  a  jury  as  against  the  other  de- 
fendants. The  court,  upon  appropriate  flnd- 
iDgs  of  fact  and  condnslons  of  law,  adjudged 
that  plaintiffs  recover  from  Parker,  Moran  ft 
Parker  a  balance  of  $10,569.20,  with  9  per 
cent,  interest  from  the  date  of  the  judgment, 
but  that  plaintiffs  take  nothing  against  the 
defendants  city  of  Spokane,  the  Northern 
Pacific  Railway  Company,  and  the  W.  J.  Hoy 
Company,  as  to  each  of  which  defendants  the 
action  was  dismissed  without  day.  Plain- 
tiffs Dixon  and  Oliver  appeal. 

[1]  Appellants  contend  that  tbe  city's  de- 
murrer to  their  complaint  was  erroneously 
sustained.  It  is  urged  that  the  dty  was  lia- 
ble to  them  under  the  terms  of  Rem.  Code,  { 
1160,  because  It  failed  to  take  from  the  rail- 
way company  the  bond  required  by  sections 
1159  and  1161  for  the  protection  of  laborers, 
mechanics,  subcontractors,  and  materialmen. 
It  is  argued  that  the  wOTk  of  eliminating  the 
grade  crossings  of  the  railroad  tracks  was  a 
public  work  done  on  behalf  of  the  city ;  that 
the  ordinance  requiring  the  separation,  when 
accepted  by  the  railway  company,  was  the 
exercise  of  a  contractual  power  not  the  police 
power ;  that,  therefore,  the  work  falls  with- 
in the  purview  of  the  statute  making  the  dty 
UaUe  because  of  Its  failure  to  exact  the  stat- 
utory bond  required  to  be  taken  frcnn  per- 
sons doing  work  for  It  under  contract.  If 
the  premises  were  sound,  the  condoaion 
would  be  irresistible.  But  the  premises  are 
not  sound.  Appellants*  minor  premise,  that 
the  relation  between  the  dty  and  tbe  railway 
comitany  created  by  the  ordinance  was  pure- 
ly contractoal.  Is  based  mainly  upon  a  ded- 
slon  of  the  Illinois  Supreme  Court,  which 
contaii^s  some  language  which  supports  that 
oontentlon,  and  much  wblcb  does  not.  City 
of  Chicago  V-  Jacksdn,  190  111-  490.  63  N.  E. 
1013, 1130.  Tbe  sole  quwtlon  there  Involved 
was  as  to  the  right  of  a  invperty  owner, 
whose  property  had  been  damaged  by  a 
change  of  street  grade  necessitated  by  a 
grade  separatltHi  of  a  street  and  railroad,  to 
recover  compensation  from  the  city.  The 
court,  after  dntlmating  somewhat  doubtfully 
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tbat  the  ordinance  was  coDtractnal  rather 
than'  an  exercise  ot  the  police  poweri  uses 
language  which  plainly  shows  that  whether 
the  ordinance  was  contractual  or  not  was 
wholly  immaterial  as  between  the  city  and 
the  owner  of  abutting  property.  The  court 
aaid: 

"It  seems  to  be  thought  by  counsel  the 
dty  tiiat  inasmuch  as  the  railroad  company  has 
been  lawfully  compelled  to  abandon  its  tracks 
on  the  street  and  so  elevate  them  as  to  over- 
come the  grade  crosaing,  at  great  loss  and  ex- 
pense to  it,  without  compensation,  neither 
should  the  plalntitf,  who  bau  suffered  loss  on 
account  of  the  constmction  of  the  same  work, 
be  allowed  to  recover  damages  therefor.  The 
position,  upon  first  impression,  seems  plausi- 
ble, but  when  carefully  considered  is  clearly  un- 
tenable. The  relations  of  the  parties  to  the 
city  are  entirely  different.  Tbat  which  called 
for  the  exercise  of  the  police  power  by  the  mu- 
nicipality was  the  operation  of  the  railroad  in 
running  its  trains  across  the  street  Neither 
the  location  nor  use  of  the  plaintilTs  property 
endangered  the  public  health  or  safety,  and' it 
must  be  admitted  that  if  the  city  had  attempt- 
ed to  interfere  with  that  property  by  obstruct- 
ing bis  access  thereto  under  any  claim  of  a 
police  regnlatitRi,  it  would  have  been  a  flagrant 
abuse  ot  the  police  power  and  no  defense  what- 
ever to  an  action  for  the  resulting  damages. 
The  plaintiff  bears  no  relation  to  the  railroad 
company.  He  had  nothing  to  do  vith  the  op- 
eration of  its  road.  He  makes  no  claim  in  his 
declaration  on  account  of  the  elevation  of  the 
tracks.  His  cause  of  action  is  against  the  city 
for  BO  changing  the  grado  of  the  street  as  to 
damage  his  property." 

Whatever  may  be  said  of  the  ordinance 
there  discussed  or  of  that  courts  views  as 
to  the  nature  of  the  power  loT(ATed,  our  own 
dedsions  are  controlling  here.  Tbey  dis- 
tinctly hold  tbat  the  power  to  compel  grade 
separation  Is  an  Incident  of  the  genn-al  po- 
lice power  expressly  conferred  bf  the  Oon- 
BtltutloD  and  statutes  upm  dties  of  the  first 
class.  State  Ocwstltntlon,  H  10,  11,  art  11; 
Bern.  Code,  i  7607,  snbds.  7,  8,  and  9.  In 
Spokane  t.  Spokane  ft  I.  E.  R.  Co.,  TS  Wash. 
661.  656.  135  Pac.  636,  638,  we  said : 

"The  power  to  be  exercised  in  providing  for 
a  separation  of  grades,  as  here  attempted,  ia 
not  only  attributable  to  the  general  police  povr- 
er  vested  in  the  city  in  legislating  for  the  wel- 
fare and  safety  of  its  citicens  in  dealing  with 
an  admittedly  dangerous  situation,  but  is  ref- 
erable to  another  power^that  of  providing  for 
changes  in  the  grades  ot  streets  and  locating 
railroad  and  street  railway  lines  tberecm,  pro- 
viding for  changes  of  grade  in  such  locations 
and  other  like  powers  as  found  in  subdivisions 
7,  6,  and  0  of  section  7007,  Rem.  ft  Bal.  Code 
(P.  a  77,  I  88)." 

In  Spokane  t.  niompson,  68  Waidi.  6S0, 
6S7. 126  Pac.  47,  49.  we  said: 

"It  is  also  well  established  that  a  dty  In 
the  exercise  of  its  police  power  over  the  streets 
has  anthority  to  change  the  grade  of  a  street 
to  avoid  a  dangerous  railroad  crossing,  and  tbat 
such  a  change  is  for  the  benedt  of  tne  public, 
and  ia  a  public  use." 

Se^  also,  Detamore  v.  Hindle7  et  al.,  83 
Wash.  322,  145  Pac.  462. 

In  fact  the  Supreme  Court  of  Illinois  in  a 
more  recent  case  than  that  above  cited  has  In 
effect  radiated  tbe  dictum  relied  upon  by 


appellanta  Touching  a  grade  separatlOD  or- 
dinance ft  has  said : 

"Tbe  power  of  the  council  to  pass  such  an 
ordinance  is  not  an  <^n  question,  nor  is  tbe 
source  of  its  author!^  doubtfoL  It  is  from 
the  police  power  that  the  council  gets  its  right" 
Mnrphv  V.  C.  B.  I.  &  P.  By.  Co.,  247  lU.  614, 
617,  «[  N.  E.  881,  382. 

ThB  men  fact  that  the  railway  company 
was  required  to  and  did  acc^t  tbe  terma  of 
the  ordinance  and  in  a  seaxae  thus  agreed  tv 
do  In  a  certain  spedfled  mann^  what  it 
could  be  compelled  to  do  in  some  adequate 
manner,  did  not  diange  the  character  of  the 
ordinance  from  an  exercise  of  the  police  pow- 
er Into  a  mere  exercise  of  tbe  ctMitractval 
function  of  the  dty.  The  acceptance  was 
but  an  agre«nent  to  conform  to  the  police 
mandate  of  the  dty  in  a  specified  manner 
agreeable  to  both  parties — a  mere  acquies- 
cence in  the  exercise  of  the  city's  police  jtow- 
er  by  the  railway  conii)eny.  True,  the  dty 
in  requiring  the  separation  of  grades  exw- 
dsed  its  police  power  In  the  public  interest. 
Sp<Aane  r.  Thompson,  supra.  Hie  public  wel- 
fare is  Indeed  the  very  basis  of  the  police 
power.  But  when  the  requirement  was  once 
made,  the  duty  of  t)erformance  was  that  of 
tbe  railway  company.  That  duty  was  trace- 
able to  the  dty's  command,  not  to  a  mere 
ccmtractual  assumption  by  the  railway  com- 
pany. In  dfAng  the  work  It  was  d<^g  its 
own  work,  not  that  of  the  city.  In  fact  the 
larger  part  was  the  modlflcatl<Hi  of  Its  own 
right  of  way  and  roadbed.  We  are  clear  that 
the  statute  requiring  the  taking  of  a  bond 
from  the  contractor  as  seourity  for  labor, 
etc.,  on  municipal  contracts  for  public  work. 
(Rem.  Code,  {  11S9  et  seq.).  has  no  applica- 
tion to  such  a  case  as  this,  l^e  demurrer 
company  was  liable  for  the  labor  and  mate- 
rial furnished  by  appellants  as  subcontrac- 
tors In  the  prosecution  of  the  work.  It  is 
asserted  that  the  property  of  an  operating 
railroad  company  cannot  be  subjected  to 
lleDS  for  labor  or  material  furnished  In  al- 
otf  the  dty  was  properly  sustained. 

[2]  It  is  next  contended  that  the  railway 
teratlon  or  repair;  that  this  work  was  a 
work  of  alteration  or  repair:  that,  therefore, 
the  railway  company  was  liable  because  it 
failed  to  take  the  bond  required  by  statute 
(Rem.  Code,  }  11291  to  respond  in  lieu  of 
such  Hens.  Again  the  prcmlsefi  are  unsound 
and  the  conclusi<m  correspondingly  faulty. 
The  dedslons  dted  by  the  ai^llants  In  this 
connection  go  no  further  than  to  hold  that 
the  lien  cannot  be  enforced  by  sale  of  prop- 
erty essential  to  the  operation  and  malntC' 
nance  of  the  road  for  the  public  purposes 
for  which  it  was  established.  Buncouilie  Co. 
Com'rs  V.  TtMumey,  116  U.  S.  122,  6  Sup.  Ct 
eSd,  1186,  29  L.  Ed.  306;  Connor  v.  Tenn. 
Cent  By.  Co.,  109  Fed.  991,  48  C.  C  A. 
730,  54  L.  B.  A.  687;  Pittsburg  Testing  Lab. 
V.  Milwaukee  E.  R.  &  L.  Co.,  110  Wis.  633, 
86  N.  W.  692.  84  Am.  St.  Bep.  948.  Our  stat- 
ute, however,  expressly  accords  a  11»  In  sud> 
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cases.  Rem.  Code,  1 1129,  alter  providing  for 
the  lien  In  faror  of  every  person  performing 
tabor,  etc.,  in  the  construction,  alteration,  or 
repair  of  any  railroad,  makes  the  contractor, 
BQbcontractor,  architect,  builder,  or  person 
baring  charge  of  the  work  the  agent  of  the 
owner  for  the  purpose  of  the  establlBhrnent 
of  the  Hen,  provides  that  thfi  railroad  compa- 
ny shall  exact  a  bond  from  the  contractor  to 
respond  In  Uen  of  lien,  and  dedarea: 

"And  if  any  sacb  railroad  company  ihaU 
fail  to  take  such  bond,  rack  railroad  ooxapaxa 
shall  be  liable  to  the  persons  .herein  mentioned 
to  the  foil  extent  of  all  such  dc^ts  so  con- 
trscted  by  sudi  contracts." 

We  have  held  that  the  bond  when  taken 
and  properly  filed  disposes  with  the  agency 
necessary  to  create  the  lien.  Laldlaw  t. 
PorUand,  Y.  &  Y.  By.  Co.,  42  Wash.  292.  84 
Pac.  865;  Du  Pont  de  Nemours  Powdw  Oo. 
V.  Nat  Surety  Ca.  94  Wash.  461,  182  Pac. 
SeSL  It  Is  the  agency  declared  by  the  stat- 
ute which  creates  the  privity  between  the 
railroad  cranpany  and  the  lien  Claimant 
which  sastalns  the  lien.  The  falliire  to  take 
the  bond  required  by  the  statute  creates  a 
statutory  liability  enforceable  In  personam 
against  Oie  railroad  company,  hut  this  only 
when  a  lien  has  been  filed  Invoking  the  stat- 
utory agency  in  manner  and  time  as  requir- 
ed by  the  statute.  The  filing  of  the  stat- 
utory lien  notice  furnishes  the  privity  be- 
tween the  company  and  the  lien  claimant, 
which  would  not  oUierwlse  exist,  and  wlOi- 
out  which  a  personal  liability  In  the  absence 
of  the  bond  could  not  be  maintained.  l^U 
liability  Is  but  a  statutory  substitute  fbr  the 
Uen  in  rem  against  the  epedflc  railroad 
prcH>erty.  It  seems  too  plain  for  argument 
that,  thou^  the  filing  of  the  Uen  is  not  nec- 
essary where  the  bond  la  taken  dispensing 
with  the  statutory  agpncy,  that  If  the  bond 
he  not  taken  the  liability  against  the  rall- 
rosjl  company,  whether  asserted  In  rem  or 
In  personam,  cannot  be  maintained  without 
the  filing  of  the  Uen  creating  the  agency  and 
supplying  the  pilvlty  necessary  to  the  main- 
tenance of  the  liability.  Indeed,  the  creation 
of  the  privity  by  notice  of  Uen  would  seem 
to  be  more  imperative  where  a  personal  Ua- 
blUty  is  asserted  than  in  case  of  a  Uen  In 
rem.  In  the  case  before  us  appellants  were 
subcontractors  of  a  subcontractyr  of  the 
principal  or  general  contractor.  There  was 
no  privity  of  contract  between  the  railway 
company  and  the  appellants.  That  lack  of 
privity  was  not  supplied  or  overcome  In  the 
only  way  In  which  it  conld  be  supplied  or 
overcome  In  the  absence  of  the  lieu  bond; 
via.  by  filing  the  notice  of  Men  as  required  by 
Rem.  Code,  |  1134.  It  follows  that  unless 
there  was  some  valid  agreement  on  the  part 
of  the  railway  company  to  pay  or  a  guaranty 
of  jjayment  for  appellants'  labor,  they  can- 
not recover  as  against  the  railway  company. 
In  the  absence  of  such  an  agreement,  the 
railway  company  was  under  no  duty  to  pay 
aiveUanta  or  to  refuse  to  pay  Hoy  any  part  (tf 


the  estimates  due  to  Hoy  under  Its  contract 
with  Hoy.  But  appellants  contend  that  there 
was  a  spedflc  agreement  on  the  part  of  both 
the  railway  company  and  Hoy  to  pay  for 
the  work  done  by  ai^llanta,  and  to  guar- 
antee future  payments.  As  to  whether  there 
was  such  an  agreement,  the  evidence  was 
voluminous  and  extremely  conflicting.  We 
cannot  discuss  it  In  detail  within  the  rea- 
sonable limits  of  an  opinion.  An  attentive 
examination  of  the  evidence,  however,  con- 
vinces us  that  there  was  nothing  more  than 
an  agreement  by  the  railway  company's  at- 
torney and  assistant  en^ueer  In  charge  of 
the  work  for  the  railway  company  to  ad- 
vance money  with  Hoy's  consent  to  meet  a 
specific  pay  roU,  which  was  done,  and  to 
charge  the  amount  to  Hoy,  who,  In  turn, 
charged  it  to  Parker,  Moran  &  Parker,  and  a 
further  promise  to  arrange  for  other  pay* 
ments  on  estimates  through  Hoy  and  on  or- 
ders of  Parker,  Moran  &  Parker.  The  evi- 
dence la  far  from  convincing  that  there  was 
any  agreement  on  the  part  of  the  railway 
company  or  any  one  in  ita  behalf  to  pay  fu- 
ture estimates,  or  to  guarantee  or  make  fu- 
ture payments,  except  on  such  estimates  and 
orders.  It  appears  that  this  was  dme 
through  an  arrangement  with  Hoy  untU  Par- 
ker, Uoran  &  Parker  refused  further  orders. 

[8}  It  is  next  contended  that  the  evidence 
shows  that  Hoy  in  consideration  that  appel 
tents  omtlnue  the  work  agreed  to  pay  toi 
sndk  work  if  Parker,  Moran  &  Parker  failed 
to  do  so.  A  careful  consideration  of  the  evi- 
dence touching  this  question  impels  us  to  the 
ornclnslon  that  Dunnlgan,  Hoy's  purchasing 
agent,  and  Holman,  Hoy's  ■nperlnteodait, 
promised  no  more  than  to  get  Moran  to  sign 
written  ordors  on  Hoy  from  month  to  month, 
which  would  Justify  Hoy  in  paying  to  aMTel- 
lants  the  money  coming  due  on  m<mthly  es- 
timates to  Parker,  Moran  &  Parker.  This, 
as  before  ^ted,  it  appears  was  dono  on  the 
next  two  estimates;  one  fw  $6,600,  the  oth- 
er for  98^000,  and  tile  recelpta  for  such  pay- 
ments bear  tiie  approval  of  Parker,  Moran 
&  Parker.  Appellants  filed  do  lien  against 
the  railway  company  whl<A  would  have  justi- 
fied Hoy  or  the  railway  company  in  making 
such  payments  without  an  order  from  Pai^ 
ker,  Moran  &  Parker,  nor  did  appellants  gar- 
nishee Soy  for  any  amount  dalmed  to  be 
due  from  him  to  Parker,  Moran  A  Parker 
wbUdi  would  have  Instlted  Hoy  in  withhidd- 
ing  pay  to  the  latter.  Moreover,  the  alleged 
promise,  erm  If  the  evidence  justified  a  find- 
ing that  it  was  made  just  as  claimed  by  ap- 
peUants,  being  verbal,  would  have  been  void 
under  the  statute  of  ftauda  Takai  in  the 
light  most  favorable  to  appellants,  the  prom- 
lee  claimed  was  no  more  than  that  Hoy  and 
the  railway  company  would  see  that  appel- 
lants were  paid,  which,  as  this  court  has  fre- 
quently held,  was  not  sufilclent  to  create  an 
original  or  collateral  undertaking  on  the  part 
ot  the  raUway  company  or  of  Hoy.  Camxh 
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bell  T.  Weston  Basket  ft  Barrel  Oo.,  87 
Wash.  73,  151  Fac.  103 ;  <3oldle-Kleneit  Dls- 
trib.  Co.  T.  Bothwell.  67  WaBh.  264,  121  Pae. 
60,  Ann.  Cas.  1913D,  849;  Pressentin  t. 
Hawkeje  Timber  Co.,  77  Wash.  388,  137  Pac. 
999;  Bresler  t.  PendeU,  12  Mich.  224. 

[4]  finally,  ai^Uants  argue  tbat  the  dty, 
the  railway  company  and  Hoy  should  all  be 
held  liable  in  equity  to  i>ay  appellants  the 
reasonable  valoe  at  their  work,  because  It 
contributed  to  the  desired  result,  so  that  all 
of  these  defendants  received  its  beneSt  The 
same  argument  might  be  made  in  every  case 
where  a  laborer,  materialman,  or  subcon- 
tractor has  lost  bis  right  to  a  Uen  by  failure 
to  file  the  lien  notice  as  required  by  law. 
We  know  of  no  principle  of  equity  which 
would  sustain  a  judgment  in  such  a  case 
merely  because  the  owner  of  the  property 
had  received  the  benefit,  there  being  no  priv- 
ity either  of  contract  or  In  law  between  the 
party  sought  to  be  charged  and  the  party 
claiming  the  relief.  Both  Hoy  and  the  rail- 
way company  hare  paid  to  the  persons  to 
whom  th^  were  bound  by  contract  to  pay 
all  they  agreed  to  pay. 

One  other  matter  requires  notice,  ^e 
court  found  that  the  amounts  due  from 
Parker,  Moran  ft  Parker  to  appellants  be- 
came due  on  November  1,  1915,  but  allowed 
Interest  on  those  amounts  only  from  the  date 
of  the  Judgment.  This  was  apparently  aa 
■oversight  The  judgment  should  be  modified 
BO  as  to  allow  interest  on  the  sums  found 
due  from  November  1,  1916.  In  other  re- 
spects the  Judgment  is  affirmed. 

WEBSTER.  MAIN.  PABKEB,  and  WVJj- 
LEBTON,  JJ.,  CWeor. 


GOrRTIS  V.  FREEBURN  COAL  OO. 
(No.  14403.) 

i^npreme  Court  of  Washington.  Hay  7,  1918.) 

k-pvukt  AMD  Ebbob  «s»1011(1)  —  Review— 

TbIAI.  BT  OonBI^PBEPOHDEBAnOB  OF  BV- 

IDSNCE. 

Where  it  cannot  be  said  that  the  evidence 
joes  not  prpponderate  in  support  of  the  trial 
nmr^s  derision  bssed  upon  conflietiiv  evidence, 
tiie  Judgment  will  not  be  set  aatdob 

■Department  2.  Appeal  fras  Superior 
Court,  %X)kane  Ooun^;  B.  H.  SnlUvan, 
Judge. 

Action  by  T.  K.  Courtis  a^inst  Uie  Free- 
bum  Coal  Company.  Jud^nent  tot  pbdntUf, 
and  d^endant  appeals.  AJBnned. 

Robertson  ft  Miller,  of  Spokane,  for  appel- 
lant Nuzum,  Clark  &  Nuzum  and  Geo.  H. 
Armltage,  all  of  Spokane,  for  re^ndent. 

PARKER,  J.  The  plalntllT,  Courtis,  com- 
menced this  action  seekinj;  recovery  from  the 
defendant  company  of  com|)ensatlon  claimed 
to  have  been  earned  by  him  in  the  form  of 
cranmlsslona  agreed  to  be  paid  to  him  for  his 


services  in  making  sates  of  diares  of  its  csvi- 
tal  Bto(A  In  pursuance  of  a  contract  entevcd 
into  with  him.  Trial  tn  the  superior  court 
for  Spokane  county,  sitting  without  a  Jury, 
resulted  in  findings  and  Judgment  In  favor 
of  the  plalntUf  from  whl<A  the  defendant 
has  appealed  to  thi^  court 

The  cotttentlwu  here  made  in  aiipeUanfs 
behalf  have  to  do  only  with'  questions  of  fact 
(1)  as  to  the  making  of  the  contract ;  and  (2) 
as  to  whether  or  not  re^ndenfs  efforts 
were  the  effectual  cause  of  the  sales  which 
were  proven  to- have  been  made.  Both  of 
these  questions  are  to  be  determined  from  ev- 
idence, which  was  almost  wholly  oraL  We 
have  read  all  the  evidence  with  care.  It  is  In 
serious  confilct  In  so  far  as  the  testimony  of 
Interested  witnesses  Is  concerned.  Ihere  was, 
however,  testimony  given  by  one  or  two  dis- 
interested witnesses  throwing  some  light 
upon  both  of  these  questions,  which  we  think 
warranted  the  trial  court  in  rendering  the  de- 
cision it  did.  We  cannot  say  that  the  evi- 
dence does  not  preponderate  In  support  of  the 
trial  court's  dedslon.  To  review  the  evidence 
here  would  be  but  to  discuss  it  with  a  view  at 
determining  the  comparative  credibility  of 
the  witnesses.  This  we  deem  unnecessary. 
It  is  not  contended  that  the  contract  was 
iUegut  Apparently  the  shares  of  stock  were 
held  by  the  company  under  sudi  conditions 
that  it  had  a  lawful  right  to  secure  their 
sale  in  this  manner. 

BliLIS.  a  J.,  and  SIOrTTT,  HOLCOMB, 
and  OHADWIOE,  33.,  concur. 


CARLSON  r.  VASHON  NAT.  00.  «t  aL 
(No.  14868.) 

(Supreme  Court  of  Washingttm.   April  30^ 

191&) 

1.  Apfeaz.  akd  Bbbob  «»110— Obdkbb  Ap- 
PEALABix— Motion  roa  New  Teial. 

Ad  order  denying  a  motion  for  a  new  trial 
is  not  appealable  under  'Rem.  Code  1915,  | 
1716,  designating  orders  frmu  which  appeals 
wiU  li& 

2.  Appbai,  awd  Ebboe  •3*419(1)— Notice  or 
Appeal— SumciBN  OK. 

A  notice  that  a  party  would  appeal  from 
an  order  denying  his  motion  for  a  new  trial 
"and  all  proceedings  had  in  said  caoM"  was 
not  anfficfent  notice  of  an  appeal  fnHn  the 
Judgment  or  other  prior  order,  under  Rem. 
Code  1915,  1  1719,  providiDe  that  the  appd- 
lant  in  his  notice  of  appeal  shall  designats 
with  reasonable  certainty  from  what  Jndgmaat 
or  ordors  the  appeal  is  taken. 

3.  APFUt.  AMD  ErBOB  ^m4St  —  NonOB  <ff 

Appbaii— Amen  dubnt. 
Under  Rem.  Code  1915,  t  1734,  providiof 
that  the  Supreme  Court  shall  upon  terms  al- 
low amendments  in  matters  of  form,  a  notice 
of  appeal  from  an  order  denying  a  new  trial 
"and  all  proceedings  bad  in  said  cause"  was 
deSdent  in  substance,  aud  could  not  be  amend* 
ed  to  mak(>  it  notice  of  appeal  from  the  judc- 
ment.  in  view  of  section  1719,  provldiog  that 
<wders  or  jud^ttts  aMM*led  from  should  bs 
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4.  Appbax.  ahd  Sbbob  «s»430(2}— Failubx  to 
Pile  Noticz. 
Rem.  Code  1915,  |  17&4,  providins  that 
no  appeal  shall  be  dismisied  by  reason  of  for- 
mal clefeeti  in  the  notice  ot  appeal,  waa  not 
intended  to  do  away  with  notice  within  time. 

Department  2.  Action  by  Oscar  Oarlacm 
against  the  Vashon  Navigation  Company,  a 
corporatlcn,  and  others.  Jndgment  for  de* 
fendanta,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  plaintiff  appeals.  On 
motion  to  dismiss.   Appeal  dismissed- 

E,  C.  Dalley,  of  Everett,  and  Saunders  A 
Nelson,  of  Seattle,  for  ai^lant  J.  A.  Cole- 
man, cKf  Everett,  for  respondents. 

MOUNT,  J.  Respondents  move  to  dismiss 
this  appeal  because  the  order  appealed  from 
Is  not  appealable.  The  action  was  brought 
to  recover  against  17  defendants  on  account 
of  personal  Injnriea  Upon  Issues  made  the 
case  was  tried  to  the  court  and  a  jury.  Aft- 
er the  plaintiff  had  Introduced  his  evidence 
all  the  defendants  moved  the  court  for  a 
directed  verdict  This  motion  was  granted 
by  the  court  as  to  all  of  the  defendants  ex- 
cept Dtmald  B.  McBae,  the  sheriff  of  Snoho- 
mish county,  and  the  sare^  upoa  his  official 
bond.  Thereupon,  on  tlie  27th  day  of  Sep- 
tember, 1917,  the  court  entered  a  judgment 
for  costs  in  favor  of  all  the  defendants  who 
were  dismissed  from  the  case,  and  the  trial 
proceeded  as  to  the  other  two  defendants. 
The  case  was  finally  submitted  to  the  Jury 
as  to  the  defendant  Donald  B.  McRae  and 
the  United  States  Pidellty  &  Guaranty  Com- 
pany, the  surety  upon  bis  official  bond ;  and 
on  the  1st  day  of  October,  1917,  the  Jury  re- 
turned a  verdict  in  favor  of  these  two  de- 
fendants. Upon  the  filing  of  that  verdict  on 
that  day,  a  judgment  was  entered  by  the 
clerk  in  accordance  with  the  verdict  On 
October  3,  1917,  the  plalntlfl  filed  a  motion 
for  a  new  trlaL  This  motion  was  heard  and 
determined  by  the  trial  court  on  the  13th 
day  of  October,  1917.  At  that  time  the  mo- 
tion was  denied.  Thereafter,  on  the  11th 
day  of  January,  1918,  the  plaintiff  served  up- 
on the  defendants  a  notice  of  appeal  to  this 
tourt,  which,  omitting  formal  parts,  reads 
as  follows: 

"You  aod  each  of  you  are  hereby  notified  that 
the  plaintiff  Oscar  Carlson  above  named,  in- 
tends to  and  docs  hereby  appeal  to  the  Su- 
preme Court  of  the  state  of  Washington,  from 
the  OTder  of  the  court  denying  ids  motion  for 
a  new  trial  ImeiD,  wldch  order  was  made  and 
filed  on  the  18tb  day  of  October.  1917.  Said 
plaintilf  heicbr  appeals  fnmi  said  final  order 
and  all  proceedings  had  In  satd  eavae." 

[1]  We  are  satlsfled  Uiat  tlie  motion  to  dis- 
miss must  be  granted.  The  order  here  ap- 
pealed from  Is  the  order  denying  a  motion 
for  a  new  trial.  ISils  Is  not  appealable. 
Rem.  Code,  |  1716. 

[2]  If  the  an>ellant  intended  to  appeal 
from  the  final  Judgment  tn  the  case  the  no- 


tice Is  clearly  not  snfOdent  unAer  tbe  stat- 
ute, because  at  section  1719,  Ram.  Code,  it 
is  provided  that: 

"The  appellant  in  his  notice  of  appeal  shall 
designate  with  reasonable  certainty  from  what 
judgment  or  orders,  whetJber  one  or  more,  tbe 
appeal  Is  taken,  and  if  from  part  of  any  Judg- 
ment or  order,  from  what  particular  part." 

There  were  two  final  judgments  In  this 
case;  one  upon  tbe  27th  day  of  Sept^ber, 
1917,  in  favor  of  15  of  the  defendants;  and 
another  upon  October  1st,  as  to  the  remain- 
ing defendants.  Neither  of  these  judgments 
is  described  in  the  notice  of  appeal.  The 
only  order  described  is  the  one  which  was 
made  and  filed  on  the  13th  day  of  October, 
1917.  That  was  the  order  described  in  the 
notice,  namely,  tbe  order  denying  the  motion 
tor  a  new  trlaL  The  words,  "said  plaintiff 
hereby  appeals  from  said  final  order  and  all 
proceedings  had  in  said  caose,"  refer  spe- 
cifically to  the  order  of  October  13,  1917, 
which  was  the  order  upon  the  motion  for 
a  new  trial.  This  was  not  an  appealable 
order.  The  orders  from  which  appeals  might 
h^ve  been  taken  were  not  described  In  tbe 
notice. 

[i,  4]  Counsel  for  the  appellant  refers  us  to 
section  1734,  Rem.  Code,  which  provides  that 
the  court  shall,  upon  terms,  allow  amend- 
ments in  matters  of  form,  curative  of  defects 
in  proceedings  to  the  end  that  substantial 
justice  shall  be  secured  to  the  parties,  etc. 
It  is  plain  to  1!>e  seen  that  this  notice  was 
not  defective  in  form.  It  is  defective  in  sub- 
stance if  tbe  appellant  intended  to  appeal 
from  either  of  tbe  final  Judgments  in  the 
case.  Section  1734,  Bern.  Code,  was  not  In- 
tended to  do  away  with  notice  within  tbne^ 
and  It  was  not  intended  to  cure  detects  In 
substance  as  well  as  form. 

The  orAer  attempted  to  be  appealed  from 
not  being  an  appealable  order,  and  the  notice 
not  being  sufficiently  definite  as  to  the  orders 
which,  when  made,  were  subject  to  be  a> 
pealed  from,  the  motion  must  be  sustained 
and  tbe  appeal  dismissed. 

mJAB,  G.  J.,  and  PARKER,  HOLOOHB. 
and  CHADWICK,  JJ.,  ooncur. 


BEERS  V.  WALKER  et  sL 

SAME  V.  BEERS. 

(No.  14657.) 

*  (Supreme  Court  of  Washington.   April  20, 
1818.) 

Habeas  Cobpus  ^»34~CusTonY  or  Chil- 

DRBN— DEFinSBB. 

Wh^e  the  wife  secured  divorce  with  castody 
of  both  children,  and  tbe  decree  was  modified  to 
give  the  huEband  custody  of  his  daagbter, 
whereupon  tbe  wife  removed  tram  the  state  with 
tbe  child  in  order  to  defeat  the  order  as  to  cus- 
tody, and  on  her  return  to  tbe  state  the  hus- 
band brought  habeas  corpus  to  enforce  the  order, 
the  wife  could  not,  on  application  to  modify 
the  order  as  to  custody  as  a  defense  to  the  writ 


>For  othar  cases  see  mud*  topio  and  KBT-NUllBBR  la  all  K«7-NiUDber«d  DIgssU  aad  laOam 
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of  habeas  oorpus,  be  heftrd  to  say  that  she  is 
a  fit  and  proper  person  to  have  the  can  of  the 
diild  and  the  hnaband  was  entitled  to  custody 
of  the  child. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Walter  M.  French, 
Judg& 

Habeas  corpus  by  Fred  E.  Beers  against 
Horace  Walker  and  others,  and  petition  hy 
Irene  Beers  against  Fred  E.  Beers.  From  an 
order  granting  the  writ  and  denying  the  peti- 
tion, Walker  and  others  and  Irene  Beers 
appeal.  AfBrmed. 

Peterson  &  Macbride,  of  Seattle,  for  appd- 
lants.  Oay  ft  Griflbi,  ot  Seattle,  for  respond- 
ent 

MOUNT,  J.  This  appeal  Is  from  an  order 
of  the  lowar  court  granting  a  writ  of  habeas 
corpus  to  the  respondent  for  the  possession 
of  a  minor  child  and  denying  to  the  appel- 
lants the  right  to  modify  a  decree  of  dt- 
vorce. 

The  admitted  facts  are  substantially  as 
follows:  In  April  1909,  a  decree  was  entered 
in  the  superior  conrt  at  King  county  grant- 
ing to  Irene  Beers  a  divorce  from  her  hus- 
band, Fred  B.  Beers.  The  decree  awarded 
the  custody  of  the  two  minor  children,  Eve- 
lyn and  Gladys  Beers,  to  their  mother. 
Afterwards,  In  the  year  1912,  Fred  E, 
Beers  filed  a  petition  to  jnodify  the  de- 
cree as  to  the  custody  of  the  children.  Up- 
on a  bearing  of  this  petition  the  court 
granted  the  modiflcatlon  and  awarded  the 
custody  of  one  of  the  children,  Gladys 
Beers,  to  her  father.  Upon  appeal  to  this 
court  that  order  of  modification  was  affirm- 
ed. Beers  v.  Beers,  74  Wash.  458,  133  Pac. 
605.  Prior  to  the  affirmance  of  that  order 
Mrs.  Beers  took  the  child  and  was  out  of 
the  state.  She  afterwards  was  married  to 
a  man  by  the  name  of  Fralllcdardl,  and 
she  has  practically  retained  the  ciutody  of 
the  child  ever  since  and  has  not  complied 
with  the  order  of  the  court  awarding  the 
custody  of  the  child  to  Us  father.  In  July, 
1917,  when  the  child  was  brought  back  to 
King  county  in  this  state.  Fred  B.  Beers,  its 
father,  filed  a  petition  for  a  writ  of  habeas 
corpus,  basing  his  right  to  the  child  upon 
the  decree  affirmed  by  this  court  in  Beers  r. 
Beers,  74  Wash.  458,  133  Pac.  605.  Upon  the 
day  after  this  petltloi  was  filed,  Mrs.  FralUc- 
clardi  filed  a  petition  in  the  original  actiop 
for  a  modification  of  the  decree,  praying  to 
be  allowed  to  have  the  custody  of  the  child, 
and,  in  her  answer  to  the  application  for 
writ  of  habeas  corpus,  alleged  in  substance 
that  c(»iditlona  had  changed  since  the  last 
modiflcatlon  of  Ow  detree:  that  the  father 
had  never  supported  the  child,  had  not  paid 
the  alimony,  and  was  not  in  a  posltiim  to 


give  the  (^d  proper  care,  training,  and  ed> 
ucatioui  and  that  she  was  in  a  position  to 
care  for  the  child  aad  its  best  interest  de- 
manded that  it  should  remain  with  her.  Tbf 
child  at  that  time  was  at  the  age  of  eleven 
years.  When  the  petition  in  habeas  corpus 
came  on  to  be  beard  before  the  court,  It  was 
agreed  that  the  petition  to  moduy  the  decree 
diould  be  taken  up  with  the  petition  for 
habeas  corpus.  The  trial  court  was  of  the 
opinion  that  the  father  was  entitled  to  the 
care  and  custody  of  the  child  under  the 
modified  decree,  and  refused  to  omslder  the 
application  for  modification,  apparently  be- 
cause the  order  modifying  the  original  de- 
cree had  been  affirmed  by  this  court  and  no 
permission  had  been  obtained  from  this 
court  to  modify  it.  The  trial  court  there- 
fore granted  the  petltlm  for  habeas  cwpua^ 
and  this  appeal  followed. 

The  only  question  pt«sented  by  the  ap- 
pellants la  that  the  court  erred  in  refusing 
to  modify  the  decree  because  no  permission 
had  been  obtained  from  this  court  therefor. 
We  deem  it  imnecessary  to  enter  into  a  dis- 
cussion of  that  question  at  this  time.  It 
clearly  appears  fnnn  the  record  before  us 
that  Mrs.  Beers,  now  BCrs.  Frallicdardi,  has 
retained  possession  of  the  child  ever  since 
the  modificaUon  In  1916.  has  kept  the  child 
out  of  the  Jurisdiction  of  the  court  most  of 
that  time,  and  has  failed  and  refused  to 
comply  with  the  order  of  modiflcatloo.  We 
are  satisfied  that  under  those  drcumstances 
she  was  not  entitled  .to  be  heard  npcHi  her 
petition  for  modiflcatlon  as  a  defense  to  the 
writ  of  habeas  corpus.  The  writ  of  habeas 
corpus  was  sued  out  to  enforce  the  wxler  of 
modification  made  in  the  year  1916  awarding 
the  custody  of  this  child  to  Its  father.  He 
was  clearly  entitled  to  that  relief.  When 
it  Is  shown  that  Mrs.  Fralllcclardl  has  con- 
tinuously violated  the  order  and  has  kept 
the  diild  away  from  the  jurisdlcti<m  of  the 
court,  she  ought  not  to  be  heard  to  say  In 
answer  to  a  petition  for  habeas  corpus  that 
she  is  now  a  fit  and  proper  person  to  have 
the  care  of  the  child,  especially  where  she 
has  designedly  avoided  the  jurisdiction  of 
the  court.  We  are  of  the  opinion  therefore 
that  the  court  arrived  at  a  correct  eoDelD< 
slon,  «T«i  though  permission  of  this  court 
was  not  necessary  to  a  modlflcattcoi  ot  the 
modified  order. 

"The  question  before  us  is  not  whether  the 
lower  court  arrived  at  a  correct  condnsioo  by 
an  incorrect  process  of  reasoning,  but  whethw, 
considering  sJl  the  evidence,  its  deeisioD  was 
dieproper  <me  to  be  mtttced.  •  •  •  '*  KaM 
V.  Dawson,  62  Wash.  411,  100  Pac  837. 

The  order  appealed  from  is  therefore  af- 
firmed. 

aLUS,  a  J.,  and  CSADWICK  and  HOL- 
00MB,  31^  OMKUr. 
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Om  OF  EIVEREnTr  T.  McOULLOCH, 
Sheriff.    (No.  14592^ 

(Supreme  Court  of  Washington,    Aoril  80, 
1918.) 

Bailment  ^=sl8(5j— Fobeclosubt. 

Where  one  who'  claimed  a  chattel  lien  for 
work  on  a  taxicab  which  bad  been  confiscated 
1^  plaintiff  city  proceeded  to  foredoK  faia  lien 
by  notice  of  ule  under  Rem.  Code  1916,  IS 
1104-1109,  and  defendant  sheriff  seized  taxi- 
cab  under  the  foreclosure  proceeding,  and  sold 
it  by  authority  of  that  proceedins,  plaintiffi 
whioi  did  not  cMitest  foreelomte,  could  not 
maintain  replevin  againit  aheriff. 

"  Dqnrtment  2.  AjxpeaX  from  Superior 
Court,  Hnohomlah  Comity;  Guy  O.  Alatim, 

Action  the  City  of  Everett  against 
James  M.  McOullodi,  Slisriff,  to  recover  pos- 
session of  a  taxicab.  Vrtm  tbat  part  of  t&e 
decree  awarding  damages  in  ease  retnm 
could  not  be  bad,  the  dty  appeals,  and  from 
that  part  of  the  Judgment  to  the  effect  that 
the  dty  was  entitled  to  possession,  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions  to  dismiss  action. 

Win.  A.  Johnson,  of  Everett,  for  appellant. 
Ogdoa  ft  Clarke  and  Joseph  Oakland,  all  <i€ 
Seattle,  for  respondent 

MOtTMT,  J.  This  action  was  brought  by 
the  dty  of  Everett  to  recover  possession  of 
a  certain  Ford  taxicab  which  was  taken  by 
the  sheriff  from  the  possession  of  the  police 
officers  of  tbat  city.  On  the  trial  of  the  case 
the  court  found  that  the  value  of  the  taxicab 
was  ¥250;  that  the  only  interest  which  the 
city  had  was  the  right  of  possession  during 
such  reasonable  time  as  might  be  necessary 
to  determine  what  disposition  should  be 
made  of  the  taxicab ;  and  that  the  city  had 
no  authority  to  confiscate  the  taxicab,  other 
than  to  require  the  owner  to  put  up  a  bond 
conditioned  that  the  taxicab  would  not  be 
used  for  the  unlawful  sale  or  disposal  of  in- 
toxicating liquor  for  the  period  of  one  year. 
The  court  ctmcluded  that  the  dty  was  en- 
titled to  the  return  of  the  taxicab,  and,  In 
case  return  could  not  be  had,  to  damages  in 
the  sum  of  ¥1.  The  dty  has  appealed  from 
that  part  of  the  decree  awarding  damages, 
and  the  defendant  lias  ^pealed  tnm  that 
part  at  the  jndgmrat  to  the  effect  that  the 
city  was  mtitled  to  the  possessim  of  the  tax- 
icab 

The  fads  are  as  follows:  In  January, 
1917,  tliree  peraons  brought  the  taxicab  to 
the  dty  of  Everett-  These  persons  escaped 
from  the  taxicab.  Two  of  tbem  were  arrest* 
ed,  and  the  other  was  never  apprehended. 
Within  the  taxicab  was  found  a  large 
amdnnt  of  bottled  whisky.  The  men  who 
were  arrested  forfeited  their  ball,  and  were 
never  brought  to  trial.  Tb»  eases  are  still 
pending  in  the  poUce  court  of  tlie  city  of 
Everett.   Two  months  later  one  A.  D.  Scott 


demanded  the  taxicab  from  the  police  de- 
partment of  the  dty  -of  Everett,  clalmii% 
that  he  had  a  chattel  lien  upon  the  taxicab 
for  work  previously  done  thereon.  Delivery 
was  refused,  and  he  thereupon  proceeded  to 
foreclose  his  chattel  lien  by  notice  and  sale 
under  the  provisions  of  sections  1104  to  1109, 
Bern.  Code.  The  sheriff  took  possession  of 
the  taxicab,  served  notice  of  sale  upon  the 
mayor,  the  commissioner  of  public  safety  and 
the  dilef  of  police  of  the  dty  of  Everett; 
and  on  the  lltb  day  of  April  the  taxicab 
was  sold  at  public  auction.  The  proceedings 
for  the  foredosure  of  the  lien  were  not  re- 
moved to  the  superior  court  of  Snohomish 
county,  but  prior  to  the  sale  of  the  taxicab 
and  on  or  about  the  5th  day  of  April  the 
plaintiff  began  this  action  against  the  de- 
fendant to  recover  possession  of  the  taxicab. 

This  case  is  controlled  by  the  case  of  Mack 
V.  Doak,  50  Wash.  119,  96  Pac  825.  That 
was  a  case  where  property  was  mortgaged, 
and  after  the  mortgage  became  due  the  mort- 
gagee proceeded  to  foreclose  his  mortgage. 
The  mortgagors  did  not  contest  the  foreclo- 
sure in  the  superior  court,  but  permitted  the 
sheriff  to  proceed  with  the  sale,  as  was  done 
in  this  case.  Thereafter  the  mortgagors  at- 
tonpted  to  recover  damages  for  the  wrong- 
ful taking  of  the  property  described  in  the 
mortgage.   In  that  case  we  said: 

"The  forecloBare  here  luTolved  was  commenced 
and  conducted  By  notice  and  sale  In  exact  com- 

SUance  with  the  requirements  of  BaL  Code,  SI 
B70-5875  (P.  O.  S$  6535-6540).  Section  5870 
provides  that  foreclosure  may  be  made  by  notice 
and  sale;  section  5871  directs  what  the  contents 
of  the  notice  shall  be:  and  section  5872  express- 
ly provideB  that  such  notice  ahall  be  sufficient 
authority  for  the  sheriff  to  take  the  property 
into  his  immediate  possession.  This  provision 
makes  the  notice  process  sufficient  to  authorize 
the  sheriff  to  seise  the  property  without  the 
consent  of  the  mortgagor,  and  against  bis  pro- 
test Any  other  construction  would  render  the 
statute  ineffectivew  Section  5876,  snpra,  pro- 
vides a  method  by  which  the  mortgagor  may 
protect  himself  against  an  unantboriMd  fore- 
closure, or  contest  the  amount  claimed  to  be 
due.  The  appellents  did  not  see  fit  to  avail 
themselves  of  the  prorlsions  of  this  section,  but 
permitted  the  foredosure  and  sale  to  proceed 
withont  further  protest  or  action  upon  th^r 
part,  and  thereafter  commenced  this  action  for 
damages.  Under  these  circumstances,  the  sher- 
iff was  fully  protected  in  all  of  his  proceedings 
by  the  notice  which  had  been  delivered  to  him. 
and  the  appdlants  are  not  entitled  to  recover." 

See,  ab»,  Allen  v.  Morris,  87  Wash.  268, 

Ifil  Pac.  827. 

We  think  that  rule  is  cratroUlng  In  Oils 
case.  Here  the  dty  attempts  to  mainbiln  an 
action  in  replevin  against  the  sheriff,  who 
seized  the  property  under  the  tbredosnre 
proceeding  and  aoM  It  by  authortty  of  that 
proceeding.  The  city  now  attempts  to  main- 
tain that  the  sale  was  Irregnlar  because  of 
aome  minor  defects  in  the  recording  of  the 
lien  notice  and  the  dates  fixed  for  the  sale; 
but  these  were  matters  whldi  should  have 
been  determined  by  the  snp^or  court  of 
that  county  if  the  city  claimed  any  tntervst 
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In  tlie  taxlcab.  The  dty  did  luA  aeek  tbat 
remaOy,  and  it  la  now  too  late  to  claim  own- 
ership or  the  right  of  poncoBlon  ot  the  tazi- 
cabi  Xlie  only  Intereet  whtdtt  the  dty  could 
possibly  have  In  this  taxlcab  ander  the  city 
ordinance  la  the  right  to  reqnlre  a  hiHid 
that  the  taxlcab  shall  not  be  used  for  the 
pntpose  of  sale  of  IntnlcaUng  liquors  for 
a  period  of  one  year.  The  city  apparently 
did  not  leqnlie  that  bond  to  be  given  prior 
to  selxnre  by  the  sheriff.  Tlie  trial  conrt 
therefore. should  have  dismissed  the  action. 

nie  ludgment  Is  reversed  and  renuuided, 
with  directhm  to  dismiss  the  actlott. 

ELLIS,  O.  J.,  and  FULLERTOlf,  CHAD- 
WIOK,  and  HOLCOMB,  JJ.,  concur. 


HOTOHKIN  V.  McNAUGHT-OOLLINS  IM- 

PBOVEMENT  CO.  et  al.   (No.  14282.) 
(Supreme  Court  of  Washington.  May  17, 1918.) 

1.  Limitation  op  Actions  «=p16— Statotib— 
To  What  Actions  Applioablb. 

Rem.  Oode  1»15,  H  10&-1S7,  1S9.  16S,  and 
«tber  proriuons  limiting  period  within  wbidi 
actiona  sball  be  prosecuted,  are  intended  to  cot- 
■er  every  form  of  action  maintainable  either  in 
law  or  equi^,  in  view  of  secticm  153,  aboIishinK 

distinctions  between  actions  at  law  and 
aetiODS  In  equity. 

2.  EQinrr  «=s»87(l)  —  Tollowinq  Iakita- 

TIONS. 

Courts  of  equitr  In  case  of  eoncarrent  jn- 
risdlctioii  cuiBlder  uiemselTes  bound  by  the  stat* 
ntes  of  limitation  which  govern  courts  of  law 
In  like  casea 

a  EQurrr  ^987(1)  —  Following  liZHiTA- 

TIORS. 

Courts  of  eqnity  apply  a  statute  of  limita- 
tions as  it  would  have  Deen  applied  at  law,  and 
give  it  the  same  effect  and  operation  in  one 
court  as  in  the  other. 

4.  Tkubtb  ^=9305(3)— Expbess  Teusts  — Ac- 
tion—Limitations. 

Where  trustees  asserted  their  adverse  claim 
over  10  years  ago,  and  the  fact  was  made  known 
to  the  cestui  oae  trust,  who  thereupon  began 
to  assert  her  daimB,  and  litigated  them  to  de- 
cisive and  final  indgment,  the  action  is  barred 

laches  as  well  as  limltatioDS,  although  it  be 
conceded  that  statute  does  not  ran  during  exist- 
ence of  a  truat  which  is  exclusively  within  the 
Jurisdiction  of  equity. 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  B.  B,  Atbertson,  Judge. 

Action  by  A.  Ih  HbtdiUn,  administrator 
-of  the  estate  ot  Delia  M.  Botdikln,  deceased, 
against  the  HcNani^t-Collins  Improvement 
Company  and  others.  Judgment  fbr  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

James  Epler,  of  Seattle,  for  appellant. 
Ballioger.  Battle,  Hulbert  A  Shorts  and  Peters 
4c  Powell,  all  ot  Seattle,  tot  respondents. 

HOLCOMB.  J.  In  this  ease  appellant  in 
his  brief  makes  a  comprehensive  statement 
that  the  action  is  brought  by  him  as  adminis- 
trator of  the  estate  of  his  deceased  wife,  in 
whose  lifetime  the  action,  substantlaliy  aa 
here  presented,  was  before  this  court  three 


times;  and  In  the  case  as  now  presented  the 
ai^dlant  has  In  Ua  complaint  attempted  to 
avoid  the  errors  upoa  which  the  dedsioiis 
were  rendered  against  the  app^nt  In  the 
several  cases  referred  to,  found  In  Golllns  v. 
Klnnear,  37  Wash.  463,  79  Fa6.  99S;  Boteb- 
Un  V.  BnsseU,  46  Wash.  7,  88  Pac.  18S,  and  67 
Wash.  200,121  Pac.4S5.  For  the  sake  of  brev- 
ity, a  quality  Increasingly  to  be  desired  in  ju- 
dicial opinions,  those  cases  ore  referred  to  for 
the  history  and  issues  involved  in  the  former 
cases  as  well  as  In  this.  As  will  be  seen  by 
reference  to  the  former  cases,  the  litigation 
has  been  pending  In  various  forms  since  as 
early  as  1903.  On  July  27,  1908,  Mrs.  Botcb- 
kln,  then  living,  filed  her  petition  or  motion 
to  vacate  the  Judgment  in  the  first  case 
wherein  Judgment  .was  rendered  in  favor  of 
McNaugtat-Collins  Improvement  C<Hnpany  In 
the  Etuperior  court  on  appeal  from  the  board 
of  state  land  commissioners.  The  motion 
was  denied.  Appeal  was  taken  to  this  court 
and  decided  in  37  Wash.  453.  79  Pac.  995. 
dismissing  the  appeal  because  of  failure  ta 
properly  prosecute  It  As  shown  In  the  pres- 
ent complaint,  she  then  on  about  May  4, 
190S,  filed  a  complaint  again  praying  die  an- 
perlor  court  to  vacate  and  annul  tiie  decree 
mtered  In  tbe  previous  matter,  which  com* 
plaint  being  dtamlased  she  again  appealed  to 
this  court  That  case  la  decided  and  r^tor^ 
ed  In  46  Waah.  7,  89  Pac.  183.  In  that  case^ 
as  In  this,  she  alleged  that  the  decree  taken 
in  the  original  proceeding  was  taken  wiOMmt 
notice  to  her,  and  was  In  notation  of  a  con- 
tract .with  Collins,  and  that  respondents  had 
notice^  actual  and  constructlTe,  of  her  pref- 
erence right  to  purchase  the  lands  in  qaes- 
tlon.  Vpoa  the  decision  of  that  case  Mrs. 
Hotchkln  commenced  another  action  against 
these  respondentsandoueTrlnible,  which,  be- 
ing decided  against  her,  was  appealed  to  this 
court,  and  Is  reported  In  67  Waah.  206,  121 
Pac.  465,  and  after  the  decision  by  this  court 
the  court  below  dismissed  the  action  as  to  all 
the  other  defendants  In  the  case.  These  for- 
mer cases  are  mentioned  and  referred  to  Id 
the  complaint  in  the  present  case,  and.  for 
the  purpose  of  avoiding  recurrence  of  certain 
deficiencies  pointed  out  In  the  complaint  be- 
fore the  court  In  67  Wash.  206. 121  Pac.  455. 
the  iwesent  complaint  contalaa  an  allegatiUm 
that  the  former  decree  was  rendered  by 
agreement  of  all  parties  to  the  proceedins 
who  or  which  wrae  In  court  and  was  render^ 
ed,  as  i^ntlff  Is  Informed,  simply  upon  socft 
agreement  and  without  the  rights  of  Uie 
several  parties  being  shown  by  teaOmony-i 
and  that  defendant  Trimble  and  the  heirs  of 
Collins  acting  for  themselves  and  for  Mrs. 
Hotchkln,  deceased,  Joined  in  the  agre^en( 
for  and  in  consideration  of  the  money  paid 
to  them  by  the  McNaught-ColUns  Improve- 
ment  Company  for  the  preference  right  to 
purdiase  the  tld^ands  <Haimed  by  Colllna 


AssFor  ottwr  omss  sm  how  topla  sad  KUT-mWBaR  la  aU  Ksr-Nuaibered  DlgMU  mad  IndexM 


Digitized  by 


Google 


Wasb.) 


HOTOHKIK  T.  MoKAUaHT-COLUNS  IMFROYEMENT  00. 


866 


and  Mrs.  HotdiUn.  A  furUier  allegation  Is 
Included  in  tbU  con^laint  Oiat  the  motion, 
npm  wfalcb  the  decision  of  tbe  Smweme 
Court  sustaining  tbe  deddon  ctf  the  sup^or 
court  in  dismissing  the  case  as  to  Trimble 
only  on  the  ground  that  the  oomplalnt  did 
not  show  ^t  Trimble  sbared  In  the  pro- 
eeeds  of  the  sale  of  Mrs.  HotdiUn's  prefer- 
ence right  to  purcihase,  In  no  way  affected  the 
other  defendants,  and  that  tbe  order  dismiss- 
ing that  action  as  to  tbe  other  defendants 
.was  without  any  proper  reason  and  decided 
nothing.  In  the  case  repwted  In  6T  Wash. 
206. 121  Pac.  455.  and  in  this  case,  the  prayer 
of  the  complaint  is  that  defendants,  and 
«acb  of  ttiem,  be  adjudged  to  pay  tbe  plain- 
tiff such  sum  of  money  as  the  testimony  upcm 
the  hearing  of  the  action  may  ifhow  Mrs. 
Hotdikin's  Intoreet  in  said  lands  to  be  worth, 
and  for  sndi  other  end  farther  xeli^  as  to 
equity  may  belong.  In  diat  esse  it  was  de- 
cided that,  notwithstanding  flie  prayer  of 
the  complaint,  the  actlMi  as  to  Trbnble  was 
strictly  a  law  action  tor  mon^  relief  only. 
It  was  then  vigoronsly  contended  that  the 
action  was  an  equity  action,  and  should  be 
considered  upon  that  basis.  It  Is  now  vigor- 
ously contended  that  this  action  is  purely  of 
equitable  cognizance  for  the  enforcemoit  of 
a  trust  against  the  respondents,  as  to  which 
the  statute  of  limitations  does  not  ain>l7*  uid 
also  as  to  which  it  is  dalmed  there  was  no 
adjudication  In  any  of  the  former  cases. 

[1]  One  of  the  grounds  of  demurrer  In  the 
instant  case,  apon  which  the  court  sustained 
the  demurrer  and  dismissed  tbe  action,  Is 
that  the  action  is  barred  by  the  statute  of 
limitations.  Appellant  Insists  that  it  Is  a 
general  and  well-defined  principle  of  law  that, 
when  the  demand  is  purely  an  equitable  one, 
lo  other  words.  Is  one  cognizable  only  In  a 
court  of  equity,  the  statute  of  limitations 
does  not  apply,  and  In  such  cases  courts  do 
not  recognize  and  are  not  controlled  by  the 
period  of  limitations  fixed  by  statute — citing 
Depue  T.  Miller,  65  W.  Va.  120,  64  S.  K.  740, 
23  L.  B.  A.  (N.  S.)  775,  Newberger  v.  Wells. 
51  W.  Va.  624,  42  S.  E.  625,  German  v.  Heath, 
139  Iowa,  52, 116  N.  W.  1051,  and  many  other 
authorities  to  the  effect  that  equity  applies 
Its  own  limitation.  In  this  state,  by  section 
153,  Bern.  Code,  It  Is  provided  that: 

"There  shall  be  in  this  state  hereafter  but  one 
form  of  action  for  the  enforcement  or  protection 
of  priTate  rfgbtB  and  redress  ni  private  wrongs, 
which  shall  be  called  a  civil  action." 

Thus,  88  the  Code  states  generally,  all 
distinctions  between  actions  at  law  and  ac- 
tions in  equity  are  abolished. 

It  Is  the  policy  of  the  law  in  this  state, 
as  manifested  by  numerous  legislative  enact- 
ments, that  periods  shall  be  established  when 
any  claim  or  demand  for  the  enforcement 
of  any  kind  of  rights  shall  be  deemed  too 
stale  for  enforcement  These  statutes  of 
limitation  are  not  regarded  with  disfavor, 
being  considered  statutes  of  repose.  By  sec- 
tion 155,  Rem.  Cod^  it  la  provided  that: 
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"Actions  can  only  be  commeDced  within  the 
periods  herein  prescribed  after  the  canse  of  ac- 
tion shall  have  accrued,  except  when  in  special 
cases  a  different  limitation  b  prescribed  by 
statute." 

TbiB  section  is  general,  and  applies  to  any 
form  of  clTil  action,  legal  or  equitable.  Sec- 
tion 15^  Ron.  Code,  provides  that  actions 
for  the  recovery  of  real  property  or  tor  the 
recovery  of  possession  thoreof  shall  be  com- 
menced within  tm  years  from  the  accrual 
of  the  cause  of  action.  Section  157,  Rem. 
Code,  provides  that  actions  upon  any  Judg- 
ment or  decree  of  any  court  of  the  United 
States  or  of  any  state  or  tarltory,  and  ac- 
tions upon  a  contract  In  writing  or  liability, 
express  or  implied,  arising  out  of  a  written 
agreement,  shall  be  commenced  within  six 
years  fiwm  the  accrual  of  the  canse  of  ac- 
tion. Section  150;'  Rem.  Code,  provides  that 
actions  upon  a  contract  or  llabUtty.  express 
or  Implied^  whldi  Is  not  In  writing,  and  does 
not  arise  out  of  any  written  instrument,  and 
actions  for  relief  vpou  the  ground  of  fraud, 
which  shall  be  deemed  to  have  accrued  upon 
the  discovery  by  the  aggrieved  party  of  the 
fiacts  constituting  the  fraud,  shall  be  com- 
menced within  three  years  after  the  accrual 
of  the  cause  of  action.  Section  165,  Rem. 
Code,  provides  that  actions  for  relief  not 
thercdnbefore  provided  for  shall  he  commenc- 
ed within  two  years  after  the  cause  of  ao- 
tloa  shall  have  accrued.  These  and  other 
statutory  provisions  limiting  the  period 
within  which  actions  shall  be  prosecuted  are 
manifestly  Intended  to  cover  any  and  every 
form  of  acticm  maintainable  either  In  law  or 
equity.  The  applicability  of  statutes  of  lim- 
itation to  equitable  proceedings  appears  to  be 
unquestioned  in  those  Jurisdictions  in  whidi 
distinctions  between  legal  and  equitable  rem- 
edies have  been  abolished.  17  R.  a  L.  736; 
Patterson  v.  Hewitt,  195  C.  S.  309,  26  Sup. 
Ct  35,  40  L.  Bd.  214;  Munson  v.  HallowelL 
26  Tex.  476,  81  Am.  Dec.  682. 

[2,  3]  Courts  of  equity  In  cases  of  concur- 
rent JurisdlcUra  consider  themsdves  bound 
by  the  statutes  of  limitation  whtcb  govern 
courts  of  law  In  like  cases,  and  this  is  rath- 
er in  obedience  to  the  statute  than  by  anal- 
ogy. Hence  If  the  statute  would  bar  an 
action  at  law.  It  wUl  be  eqnally  a  bar  in 
equity,  the  modo  of  reSiet  making  no  differ- 
ence. Courts  of  equity  apply  the  statute  as 
it  would  have  been  applied  at  law,  and  give 
to  tbe  statute  the  same  ^ect  and  (^leratlon 
in  (me  court  as  in  the  other.  The  periods 
prescribed  by  the  statute  are  rect^nlzed  in 
such  cases  as  imposing  a  limitation  on  tbe 
cause  of  action  itself,  and  not  merely  on  tbe 
court  in  whitih  it  may  be  prosecuted.  17  R. 
G.  Lu  736.  787. 

In  the  above  authority  an  exception  Is 
stated  where  the  relationship  between  tha 
parties  la  that  of  trustee  and  cestui  que  trust 
The  statute  of  limitations  wUl  not  necessari- 
ly apply,  although  the  remedies  at  law  and 
hi  equity  are  concurrent  See,  also,  25  Gyc 
1056,  1068.  TbiM  6zoq>tion  la  upoa  the  prin- 
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dple  that,  to  the  case  of  a  technical,  or.  Id 
other  words,  direct,  express,  oontlnulng  trust, 
such  as  Is  exclusively  within  the  Jurisdic- 
tion of  a  coart  of  equity,  the  general  rule  is 
that  the  statute  of  limitations  does  not  run 
between  trustee  and  cestui  que  trust  as  long 
as  the  trust  subsists,  for  the  possession  of 
the  trustee  la  the  possession  of  the  cestui 
que  trust,  and  the  trustee  holds  according  to 
his  title.  In  order  to  set  the  statute  in  mo- 
tion in  favor  of  the  trustee,  the  trust  must 
terminate,  as  by  Its  own  limitations  or  by 
settlement  of  the  parties,  or  there  must  be  a 
repudiation  of  the  trust  by  the  trustee,  and 
an  assertion  of  an  adverse  claim  by  him, 
and  the  fact  made  known  to  the  cestui  que 
trust.  25  Cyc.  1150.  This  exception  also  Is 
subject  to  the  qualification  that  the  cestui 
que  trust  may  be  barred  of  his  remedy 
through  laches  or  such  a  lapse  of  time  as 
will  give  rise  to  a  presumption  of  discharge 
or  extinguishment  of  the  trust.  25  Oyc.  1151. 

[4]  In  the  present  case,  as  shown  by  the 
history  of  the  litigation  between  these  par- 
ties, running  through  the  reports  covering  the 
same  heretofore,  there  can  be  no  doubt  that 
the  exception  with  regard  to  an  express  con- 
tinuing trust  cannot  apply  In  favor  of  ap- 
pellant for  the  reason  that  It  has  been  es- 
tablished that  those  whom  Mrs.  Hotchkin 
claimed  to  be  her  trustees  of  an  express,  con- 
tinuing trust  asserted  their  adverse  claims  as 
long  ago  as  19(^,  and  the  fact  was  made  known 
to  the  cestui  que  trust,  who  thereupon  began 
to  assert  her  claims  against  them.  She  chose 
and  elected  her  remedy  at  that  time,  and  lit- 
igated her  claims  to  decisive  and  final  Judg- 
ments. If  she  did  not  assert  the  proper  equi- 
table remedy  to  enforce  a  trust,  It  was  her 
fault  and  her  laches.  Under  any  considera- 
tion of  the  case,  assuming  It  to  be  one  of 
purely  equitable  nature,  tmder  our  statute 
and  conceding  the  exception  noted  by  the 
authorities  cited,  the  action  Is  barred  by 
limitations  as  well  as  by  laches. 

This  conclusion  determining  the  case,  the 
other  questions  are  unnecessary  to  mention. 
The  Judgment  Ib  afBrmed. 

EIjLIS,  0.  3.,  and  MOUNT,  7.,  concur. 


GRANB  GO.     MUSORAVE  A  BLAKB  et  aL 
(No.  14611.) 

(Supreme  Conrt  of  Washington.   April  80, 
19ia) 

1.  States  ^»]01— Contbactobs'  Bonds. 

A  state  building  contract,  provldinK  that  tbe 
contractor  shall  not  assign  the  contract  nor  sub- 
let any  portion  thereof  witfaoat  the  written  con- 
sent of  tbe  Board  of  Control  and  the  bonding 
company,  means  do  more  than  that  there  shall 
be  no  substitation  of  parties  in  place  of  tbe 
contractor  In  his  contract  with  the  state,  releas- 
ing the  contractor  from  any  obliitation  ander  the 
contract,  without  the  consent  of  both  the  state 
and  tbe  bonding  company,  and  an  ordinary  sub- 
contract by  thff  contractor,  not  consented  to  by 


either  the  state  or  the  bonding  company,  does 
not  release  the  bonding  company  from  its  lia- 
bility to  either  the  snbcontractCHr  or  one  fur- 
nishing the  subcontractor  supplies;  the  bond 
havinK  been  given  pursuant  to  Hem.  &  Bal  Code, 
§S  1169,  1161,  as  amended  fay  Laws  1915,  c.  28. 
2.  States  $=>101— CoNTaAcroBs'  Boinis. 

'  Under  a  bond  given  pursuant  to  Rem.  ft  BaL 
Code,  Si  1159,  1161,  as  amended  by  Laws  191B. 
c.  28,  conditioned  to  pay  suI>contracton  and  all 
persons  wlio  shall  supply  subcontractors  with 
provisions  and  supplies  for  the  work,  the  liabil- 
ity of  the  braiding  company  to  persons  furnish- 
ing subcontractors  supplies  for  the  worit  is  not 
affected  by  absence  of  privity  of  contract  be- 
tween the  principal  contractor  and  such  person. 

Department  1.  Appeal  trotn  Superior 
Conrt,  King  County ;  Mitchell  GUUam,  Jadg& 

Action  by  the  Crane  Company  against  3.  G. 
Musgrave  and  E.  A.  Blake,  copartners,  and 
the  Maryland  Casualty  Company,  In  whidi 
Musgrare  &  Blake  filed  a  cross-complalDt 
against  the  Casual^  Company.  Vnm  a 
Judgment  toe  plalntllt  and  a  Judgment  tor 
croBHMnuplalnants,  tlie  Casualty  Conqniiy 
appeals.  AfBrmed. 

Grlnstead  ft  Laube,  of  Seattle,  fbr  appel- 
lant. Walter  8.  Fulton  and  Farrell,  Kane  A 
Stratton,  all  of  Seattle,  for  respondent 

PARKER,  J.  This  Is  an  actlm  vpoa  a 
bond  executed  by  the  defendant  Maryland 
Casualty  Comimny  as  siurety  and  Beers  Build- 
ing Company  as  contractor  and  principal  aa 
provided  by  sections  1159-1161,  Rem.  Code, 
relating  to  bonds  of  contractors  to  secure 
laborers,  mechanics,  subcontractors,  and  ma- 
terialmen furnishing  labor  and  material  for 
the  carrylDg  on  of  public  work.  Trial  in  the 
superior  court  tor  King  county,  sitting  with- 
out a  J<ury  resulted  In  findings  and  Judgment 
in  favor  of  the  plalntilf  Crane  Company  and 
against  the  defendant  casualty  company  in 
the  sum  of  $2,190.99,  and  a  Judgment  In  favor 
of  the  defendants  Musgrave  and  Blake,  upon 
their  cross-complaint  against  the-  defendant 
casualty  company  In  the  sum  of  $130.62. 
From  this  disposition  of  the  cause  the  casu- 
alty company  has  appealed  to  this  court. 

On  October  7,  1915,  the  state  of  Washing- 
ton by  Its  Board  of  Control  entered  Into  a 
contract  with  Beers  Building  Company,  by 
which  that  company  agreed  to  furnish  the 
labor  and  material  for  and  to  construct  tbe 
plumbing  and  heating  system  of  the  admin- 
istration building  of  the  State  Institute  for 
the  Blind,  at  Vancouver,  according  to  plans 
and  qtedficatlons  prepared  therefor  and  1^ 
reference  made  a  part  of  the  contract  The 
specifications  so  made  part  of  tbe  contract 
contained,  among  other  provisions,  the  fol- 
lowing: 

"The  contractor  shall  not  assifm  this  contract 
nor  sublet  any  portion  thereof  without  tbe  writ- 
ten consent  of  the  Board  of  Control  and  the 
bonding  company." 

Beers  Building  Company  was  to  receive 
as  compensation  for  the  work  the  sum  of  17,- 
260,  payable  In  monthly  Installments  as  the 
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work  progressed  on  the  basis  of  85  per  cent, 
of  the  value  thereof;  the  balance  to  be  paid 
In  30  days  following  the  completion  of  the 
work.  On  October  13,  1915,  the  bond  here 
sued  upon  was  executed  by  Beers  Building 
Company,  as  principal,  and  the  defendant 
Marj-land  Casualty  Company  as  surety,  In  the 
sum  of  $7,260.  It  contained  recitals  and 
conditions  as  the  law  required  as  follows: 

"This  bond  is  execnted  in  pursaance  of  aec- 
timts  1168  and  1161  of  BemJngton  and  Ballingers 
Annotated  Codes  and  Statutes  of  the  State  of 
Washington,  aa  amended  by  chapter  28  of  the 
SessionLawa  of  1915,  and  is  subject  to  all  of 
the  provisiDns  thereof,  and  is  entered  into  with 
the  state  of  WaahinKttm,  for  the  use  and  benefit 
of  an  laborers,  medianlcs.  sabcontractors  and 
materialmen  and  all  persons  who  aball  snppl? 
such  person  or  persons  or  Bubcontractors  with 
provittODB  and  supplies  for  the  carrying  on  of 
the  work  covered  by  the  contract  entered  into 
on  the  7th  day  of  October,  1915,  between  the 
above  bonnden  principal.  Beers  Building  Com- 
pany, and  the  said  state  of  Wastain|ton,  for  the 
piumbiu  and  heating  system  of  the  Adminis- 
tration Building  for  the  State  Institution  for  the 
Blind  at  Vancouver,  Waahin^on,  according  to 
the  terms  and  conditions  of  said  contract. 

"And  the  conditions  of  this  obligation  are  snch 
that  if  the  said  principals  shall  faithfnUy  per- 
form all  the  provisions  of  said  contract  not  in 
conflict  with  said  chapter  28  of  the  Laws  of 
1915,  and  pay  all  laborers,  mechanics,  and  sub- 
contractors and  materialmen,  and  all  persons 
who  shall  supply  sncb  person  or  persons,  or 
Buttcontractors  with  provisions  and  supplies  for 
the  .carrying  on  of  such  work  •  •  •  then 
this  obligation  shaU  be  null  and  void ;  otherwise 
to  ramaui  in  'full  force  and  effect." 

On  Kovember  19, 1915,  Beers  Building  Com- 
paoy  entered  Into  a  contract  with  the  de- 
fendants Musgrave  and  Blake  by  which  the; 
were  to  furnish  the  labor  and  material  for 
and  to  construct  the  plumbing  and  heating 
system  as  contracted  for  by  Beers  Building 
Company  with  the  state.  Musgrave  and 
Blake  were  to  receive  from  Beers  Building 
Company  as  compensation  therefor  the  sum 
of  $7,000,  payahle  In  monthly  Installments  as 
the  work  progressed,  on  the  basis  of  80  per 
c^t.  of  the  value  thereof,  the  balance  to  be 
paid  in  30  days  following  the  completion  of 
the  work,  but  all  snch  payments  to  be  made 
after  monthly  payments  made  by  the  state  to 
Beers  Building  Company  on  its  contract.  By 
the  terms  of  the  original  contract  and  sub- 
contract the  work  was  to  t>e  completed  by 
September  15.  1916.  The  woA  was  to  be 
done  under  the  supervision  of  the  state's 
architect,  who  was  also  to  make  the  estimates 
for  the  monthly  payments  as  the  work  pro- 
gressed. Musgrave  and  Blake  proceeded  with 
the  work  under  their  contract,  and  between 
February  1  and  June  28,  1916,  Crane  Com- 
pany furnished  to  them  plumbing  goods  and 
suppll^  for  the  work  of  the  reasonable  value 
of  $3,207.^,  of  which  there  remains  unpaid 
and  due  to  the  Crane  Company  the  sum  of 
$2,190.99.  All  of  this  material  was  furnished 
by  Crane  Company  for  and  actually  went  into 
the  constmction  of  the  plumbing  and  heating 
system  of  the  building  and  was  suitable 
therefor.  iMusgrave  and  Blake  did  not  cwn- 
^ete  the  wo^  bat  tbelr  taUuie  to  do  so  was 


because  of  the  fellure  of  Beers  Building  Cont- 
pauy  to  pay  them  according  to  the  terms  of 
their  contract;  Beers  Bulldii^  Company 
having  received,  at  least,  $1,750  on  May  and 
prtor  Installments  upon  its  contract  with  the 
state,  no  part  of  which  was  paid  hy  It  to  Mus- 
grave and  Blate.  Vor  thlB  touon  Husgrave 
and  Blake  quit  the  work  the  last  of  June, 
1916,  leaving  It  uncompleted.  Beers  Building 
Company  baring  neglected  to  proceed  wltli 
the  work,  the  Board  of  Control  declared  Its 
contract  forfeited  and  at  an  end,  and  after 
tendering  the  completion  of  tdie  work  to  fbe 
casualty  company,  as  surety,  and  It  also 
neglectliig  to  proceed  with  the  work,  tb» 
Board  of  CoDtrot  caused  the  work  to  be  com- 
pleted. Tbo  work  and  material  fumldied 
Musgrave  and  Blak^  Includliv  that  fnniished 
to  them  b7  tiie  Orane  Company,  less  the  pay- 
m^ts  made  to  tbem  by  Beers  Building  Otun- 
pany,  amounted  to  $130.^  in  excess  of  the 
amount  due  Crane  CtHnpany,  measured  by 
the  terms  of  Musgrave  and  Blake's  omtract 
with  Beers  Building  Conqnny  and  was  rea- 
sonably worth  that  amount.  No  formal  writ- 
ten consent  was  ever  given  by  the  Board  of 
G<Hitrol  or  the  casualty  company  to  the  mak- 
ing of  the  subcontract  between  Beers  Build- 
ing C(xnpany  and  Musgrave  and  Blak&  That 
contract  was  never  recognised  1^  the  Board 
of  Control  or  its  erdiftect  as  in  any  sense  a 
substitution  for  tiie  contract  between  Beers 
Building  Company  and  the  state.  In  other 
words,  the  state  at  all  times  looked  to  Beers 
Building  Company  tor  the  comidetlon  of  Its 
contract,  and,  In  so  for  as  the  Board  of 
Control  or  the  state's  architect  directed  Mus- 
grave and  Blake  In  tlie  performance  of  the 
work,  such  direction  was  to  Musgrave  and 
Blake  merely  as  the  representatives  of  Beers 
Building  Company. 

[f]  It  is  contended  In  bdialf  of  appellant 
casualty  company  that  It  la  not  liable  upon 
its  bond  to  either  Musgrave  and  Blake  or 
Orane  Company,  because  neither  it  hor  the 
state  consented  in  writing  or  otherwise  to  the 
making  of  the  subcontract  between  Mn^rave 
and  Blake  and  Beers  Building  Company. 
Many  authcnitles  are  dted  and  reviewed  by 
counsel  to  support  the  proposition  that  the 
stlpulatloD  in  the  contract  between  Beers 
Building  Company  and  the  state  ttiat  it 
should  not  "aaBtgn**  or  "suUetf"  the  contract, 
or  any  portion  therso^  wltboat  the  writtm 
consent  of  the  "Board  of  Control  and  the 
bonding  company,"  Is  a  valid  and  binding 
stlpulati<ui.  We  may  concede  this  for  the 
sake  of  argument,  yet  we  think  this  falls  far 
short  oCcallingfor  aholdlng  in  Uiis  case  that 
the  casualty  company  is  not  liaUe  nptai  its 
bond  to  both  Musgrave  and  Blake  and  Orane 
Company.  Beading  this  stipulation  in  the 
contract  between  Beers  Building  Company 
and  the  state  in  the  light  of  the  express  con- 
ditions In  the  bond  and  the  statute  In  pui^- 
ance  of  which  the  bond  was  executed,  It 
seems  to  us  that  the  stipulation  means  noth- 
Ing  more  than  that  no  assignment  of  the  con- 


Digitized  by 


868 


172  PACIFIC  REPORTER 


(Waah. 


tract  and  no  sabcontract  made  tberennder 
without  the  written  c<msent  ot  the  Board  of 
Control  and  tlie  bonding  company  sliall  be  of 
any  avail  In  the  working  of  a  change  In  the 
contractoal  relations  and  the  obligations  aris- 
ing thereunder  as  hetween  the  state.  Beers 
Building  Company,  and  the  bonding  company 
which  should  thereafter  become  surety  upon 
the  bond.  In  other  words,  this  provision  we 
think  means  only  that  there  shall  not  be 
any  substitution  of  parties  In  place  of  Beers 
Building  Company  In  Its  contract  with  the 
state  releasing  that  company  from  any  obliga- 
tions under  Its  contract  without  the  consent 
of  both  the  state  and  the  bonding  company 
which  should  thereafter  become  surety  upon 
the  bond.  Apparently,  this  stipulation  was 
to  guard  against  the  possibility  of  an  Impair- 
ing of  the  rights  of  the  state  against  Beers 
Building  Company  and  the  surety  and  also 
render  certain  that  there  should  be  no  Im- 
pairment of  the  rights  of  those  for  whose 
benefit  the  twnd  should  be  given,  as  against 
the  surety  there<m. 

There  was  no  effectual  assignment  or  suh- 
lettlng  of  the  original  contract  In  this  sense, 
because  the  subcontract  was  not  consented  to 
hy  either  the  state  or  the  casualty  company, 
and,  besides,  it  seems  quite  apparent  to  ns 
that  there  was  no  intention  on  the  part  of 
Beers  Building  Company  and  Musgrave  and 
Blake  that  there  should  be  any  assignment 
or  subcontract  In  this  sense.  This  seems 
plain  from  a  casual  reading  of  the  subcon- 
tract entered  into  between  them.  The  state, 
as  contemplated  by  the  terms  of  this  contract, 
was  to  pay  Beers  Building  Company,  and 
that  company  was  to  pay  its  subcontractors, 
Mosgrave  and  Blake,  Just  as  it  would  pay 
laborers  or  materialmen.  It  is  equally  plain 
that  the  state  never  regarded  this  contract 
in  any  other  light  The  Board  of  Control  con- 
tinued at  all  times  to  look  to  Beers  Building 
Company  for  the  completion  of  its  contract, 
until  Its  rights  thereunder  became  forfeited 
and  were  put  an  end  to  by  the  Board  of 
Control  because  of  Its  failure  to  perform  its 
contract.  We  conclude  therefore  that  Mns- 
grave  and  Blake  were  never  intended  to  be- 
come, and  never  did  become,  subcontractors 
within  the  meaning  of  the  above-quoted  provi- 
sion in  the  original  contract  between  Beers 
Bulfdlng  Company  and  the  stat^  prolilbit- 
Ing  the  assigning  and  subletting  of  that  con- 
tract by  Beers  Building  Company  without 
cwisent  ot  the  Board  of  Control  and  the 
bmdlng  comjLnny.  We  are  etinally  well  satis- 
fled  that  Uusgrave  add  Blake  did  bevume  and 
were  Intended  by  all  parties  to  become  sub- 
contractors within  the  meaning  of  the  bond 
and  the  statute  in  pnrsnance  of  which  It  was 
executed,  and  that  Musgrave  and  Blake  thn«- 
by  became  in  legal  effect  the  agrats  of  Beers 
Building  Oranpany  for  ttie  pundiaw  of  plumb- 
ing sniipUes  ffx  the  carxying  on  of  the  work, 
in  pursuance  of  wiA<Si  agency  th^  purchased 
the  material  from  Crane  Company. 

[2]  ContmtUHi  Is  made  In  behalf  of  ap- 


pellant casualty  company  tbat  there  was  no 
privity  of  contract  between  Crane  Company 
and  Beers  Building  Ocmipany  rendering  it  ll> 
aUe  upon  its  bond  to  Cram  Company.  Wb&t 
we  have  already  said  seems  to  ns  to  effec- 
tually answer  Uiis  contention,  in  view  of  the 
express  provisions  of  the  statnte  and  the 
bond.  The  Supreme  Court  of  the  United 
States,  in  Bill  v.  American  Surety  Co.,  200 
C.  S.  197,  26  Sup,  Ct.  168.  50  L.  Ed.  437, 
seems  to  take  the  view  that  a  surety  nptm 
a  bond  executed  under  a  statnte  seemingly 
less  comprehensive  In  terms  than  onrs  is  lia- 
ble to  those  furnishing  material  even  Indi- 
rectly through  a  subcontractor  to  the  con- 
tractor, thongh  the  stetnte  and  bMid  given  In 
pursuance  thereof  did  not  expressly  so  pro- 
vide, but  provided  only  for  the  payment  by 
the  surety  to  persmis  supplying  the  contrac- 
tor with  labor  or  materlaL  Ttat  case  was 
originally  determined  In  the  superior  court 
for  King  county  in  this  state,  and  there  be- 
ing less  than  |200  Involved,  and  that  court 
being  by  our  Constttntlon  Uie  court  of  last 
resort  as  to  such  cases,  the  case  was  taken 
directly  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States.  It  was  a  suit 
upon  a  bond  given  In  pursuance  of  a  federal 
statute  entitled  "An  act  for  the  protection 
of  persons  furnishing  material  and  labor  for 
the  construction  of  public  works"  (Act  Cong. 
Aug.  13,  1894,  c.  280,  28  StaL  278  [U.  S. 
Comp.  St.  1916,  I  6923]),  wherein  It  was  pro- 
vided that  the  bond  should  be  conditioned 
that  the  contractor  "shall  promptly  make 
full  payments  to  all  persons  supplying  it 
labor  or  materials  in  the  prosecution  of  the 
work."  The  contractor  sublet  a  portion  of 
the  work.  The  subcontractor  employed  Hill, 
who  sought  recovery  upon  the  bond.  It  was 
argued  that  HIU  did  not  come  within  the 
meaning  of  the  statute  and  bond.  In  that  he 
did  not  furnish  work  to  the  contractor  be- 
cause such  work  was  not  directly  so  fur- 
nished, but  only  to  the  subcontractor,  and 
the  statnte  was  silent  as  to  the  furnishing  of 
work  or  material  to  a  contractor  through  a 
subcontractor.  Disposing  of  this  contentloQ, 
Justice  Day,  speaking  for  the  Siqireme  Oonrt 
of  the  United  States,  said: 

"In  view  of  the  declared  purpose  of  the  8ta> 
ute,  in  the  ligbt  of  which  this  bond  most  be 
read,  and  considerlog  that  the  act  declares  in 
terms  the  purpose  to  protect  those  who  bare  fnr- 
nishet!  labor  or  material  in  the  prosecution  of 
the  work,  we  think  it  wonld  be  giving  too  nar- 
row a  construction  to  its  terms  to  limit  Its 
benefits  to  those  only  who  supply  such  labor  or 
materials  directly  to  the  contractor.  Hhe  obliga- 
tion is  'to  make  fall  payments  to  all  persMis  sup- 
plyins  it  with  labor  or  materials  in  the  prosecn- 
tion  of  the  work  provided  for  in  said  contract.* 
This  language,  read  in  the  light  of  the  statute, 
looks  to  the  protection  of  those  who  supply  the 
labor  or  materials  provided  for  in  the  contract, 
and  not  to  the  particular  contract  or  engagv- 
ment  under  which  the  labor  or  materials  were 
supplied.  If  the  contractor  sees  fit  to  let  the 
work  to  a  subcontractor,  who  employs  labor  and 
buys  materials  which  are  used  to  carry  ont  and 
fulfill  the  engageineDt  of  the  original  contract  to 
constcuot  a  public  building,  be  is  thereby  su^ 
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plied  ipith  the  materials  and  labor  for  the  fal- 
fiUment  of  his  eagagement  as  effectually  as  he 
wonld  have  been  had  he  directly  hired  the  labor 
or  bought  the  materials." 

Onr  statute  not  only  la  express  terms  se- 
cures subcontractors,  but  In  equally  express 
terms  It  secures  those  who  furnish  "subcon- 
tractors with  provisions  and  supplies  for  the 
carrying  on  of  such  work."  We  do  not  have 
to  go  even  to  the  extent  the  Supreme  Court 
of  the  United  States  did  in  the  HIU  Case  in 
order  to  hold  the  casualty  company  liable 
to  Crane  Company  in  thla  case. 

Contentions  are  made  by  counsel  for  ap- 
pelant casualty  company  against  the  judg- 
ment rendered  in  favor  of  Musgrave  and 
Blake.  It  seems  to  us  that  tliese  conten- 
tions present  only  questions  of  &ct;  that 
Is,  as  to  the  amount  due  Musgrave  and  Blake 
and  as  to  their  being  In  default  upon  their 
subcontract  We  think  the  evidence  'fully 
warrants  the  conclusion  that  they  were  not 
in  default  and  that  they  quit  work  only  be- 
cause Beers  Building  Company  neglected  to 
pay  them  according  to  the  terms  of  their 
subcontract,  and  that  the  evidence  also  fully 
warrants  the  conclusion  that  Musgrave  and 
Blake  were  entitled  to  receive  from  Beers 
Building  Company  the  $130.62  awarded  them 
In  excess  of  the  $2,190.99  awarded  Crane 
Company  who  had  furnished  them  plumbing 
supplies  in  the  carrrlDg  on  of  the  work. 

Both.  Judgments  are  aflSrmed. 

ELLIS,  C.  J.,  and  PULIiBRTON,  WEB- 
STER, and  MAIN,  JJ.,  concur. 


HAMP  et  ux.  V.  FEND  OREILLE  OOTJN- 

TT.    {No.  14458.) 
(Supreme  Court  of  Waahington.   May  7,  1818.) 

1.  Highways  *=^—EsTABi,xaHMi:NT  by  Pbe- 
scBipnoN  —  Tbails— "Go -Devil"— "High- 
ways." 

A  highway  may  be  establiahed  by  prescrip- 
tion although  it  is  not  used  for  wheeled  vehicles, 
but  is  merdy  a  trail  used  by  travelers  on  foot 
and  on  horseback,  and  for  pack  horses  and  "go- 
devila,"  consisting  of  two  poles  attached  to  a 
horse  with  the  enda  dragging  behind  by  which 

foods  are  carried  (citing  Words  and  Phrases, 
econd  Series,  Highway). 

2.  Highways  ®=>14  —  Establibhmeht  by 
Pbescbiption— Width. 

Where  a  highway  has  been  established  by 
prescription  the  right  of  the  public  is  not  meas- 
ured by  the  actual  beaten  path,  but  includes 
a  width  sufficient  for  the  requirements  of  travel. 

Department  1.  Appeal  from  Superior 
Court,  Pend  Oreille  County;  W.  H.  Jack- 
son, Judge. 

Action  by  Godfrled  Hamp  and  wife 
against  Pend  Oreille  County.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Affirmed. 

A.  C.  Shaw,  of  Spokane,  for  appellants. 
Ohariea  Leavy,  of  Newport,  for  respondent. 

PABKBR,  J.  The  plalntifTs,  Hamp  and 
wife,  seek  recovery  of  a  strip  of  land  run- 


ning ttironi^  Oielr  ftnn  and  the  golettng  of 
th^  title  thereto  ai  against  the  datm  of 
the  defendant  county  that  the  strip  Is  a  puh- 
lic  highway,  acquired  by  the  coatlttned  ad- 
verse nse  Oiereof  by  the  public  for  a  period 
of  more  than  ten  yeara  Trial  upon  the  mer- 
its In  the  superior  court  for  Pend  C^lle 
comity  resulted  In  findhigs  and  Jndgmoit  de- 
nying to  the  plaintiffs  the  relief  prayed  for, 
and  declaring  that  the  pnhUc  had  acquired 
prescription  a  highway  along  the  strip  In 
question  to  the  extent  isf  12  feet  In  width, 
being  6  feet  on  each  side  of  a  descril>ed  cen> 
ter  line  following  the  center  of  the  traveled 
portion  of  the  highway.  From  this  disposi- 
tion of  the  cause  the  plaintiffs  have  ap- 
pealed to  this  court 

The  way  here  In  question  is  a  trail  rath- 
er than  a  road.  In  a  popular  sense;  that  is, 
It  has  been  used  by  the  public  for  travel 
by  means  other  than  that  by  wheeled  ve- 
hicles. It  was  commenced  to  be  used  by 
white  men  about  the  year  1880,  and  has 
been  continuously  used  by  ihe  public  ever 
since.  Prior  to  that  time  it  was  apparent- 
ly used  by  the  aborigines  in  their  travels 
north  and  south  over  the  rough  and  moun- 
tainous country  in  the  extreme  northeast 
comer  of  the  state.  From  ISSO  to  1914  it 
was  the  only  practicable  way  of  travel  from 
the  town  of  Metallne,  in  Pend  OrelUe 
county,  north  to  and  beyond  the  Canadian 
boundary,  and  acquired  the  name  of  the 
"Boundary  Trail."  During  all  of  those  years 
it  was  the  constant  way  of  much  travel  by 
people  on  foot  and  on  horseback,  and  of  the 
transportation  of  goods  by  means  of  pack 
horses  and  by  crude  conveyances  called  "go- 
devlis,"  consisting  of  two  poles  attached  one 
to  each  side  of  a  horse  with  the  ends  drag- 
ging betiind,  somewhat  like  a  sled,  on  whicA 
goods  would  be  carried.  The  actual  travel- 
ed trail  consisted  of  little  else  than  the  part 
over  which  people  and  horses  walked,  and 
was  some  18  and  24  Inches  wide,  the  "go- 
devil"  occupying  a  somewhat  wider  space. 
While  the  county  never  expended  any  mon- 
ey in  the  Improvement  of  this  trail,  it  was 
Improved  in  some  measure  from  time  to  time 
by  those  interested  in  its  use,  and  in  later 
years  tills  improvement  consisted  In  cutting 
out  'trees  and  brush  to  a  width  of  some 
8  feet.  This  was  done  across  appellants' 
land,  not  only  with  their  consent,  but  with 
their  assistance  to  some  extent.  The  trail 
seems  to  have  been  used  somewhat  less 
since  1914  than  prior  thereto  because  of  the 
construction  of  another  road,  but  it  Is  still 
used,  and  necessarily  so,  by  a  number  of  set- 
tlers in  the  neighborhood,  la  going  to  and 
from  their  homes.  It  Is  plain  from  the  evi- 
dence that  the  use  of  .the  trail  during  all 
these  years  has  been  open  and  adverse  to 
the  rights  of  alt  owners  oi  land  across  which 
it  runs. 

[1]  While  this  trail  was  not  traveled  over 
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tgr  wheeled  vehicles,  except  poa^bly  to  a 
small  extent  In  very  recent  years,  It  was,  we 
tblnb,  nevertbeless  used  aa  a  hl^way  be- 
cause of  its  use  for  public  travel  In  tbe  way 
suited  to  the  conditions  there  prevailing. 
Travel  and  transportation  of  goods  by  wheel- 
ed vehicles  Is  not  the  only  use  to  which  a 
hii^way  may  be  put.  One  walking  or  rid- 
ing horseback,  or  transporting  goods  by  pack 
horse,  over  a  way  which  the  public  Is  con- 
stantly using,  la  a  use  of  such  way  as  a  hl^- 
way,  In  a  legal  sense.  13  R.  C.  L.  17;  37 
Cyc.  15;  1  BlUott,  Roads  &  Streets  (3d  m.) 
4;  2  Words  and  Phrases,  882.  This  being 
the  law,  It  seems  to  follow  as  a  matter  of 
courae  that  a  highway  of  the  nature  here 
In  question  can  be  established  by  prescrip- 
tion as  well  as  If  It  were  used  by  wheeled  ve- 
hicles. The  contentions  made  In  behalf  of 
appellants  that  the  use  of  this  trail  has  not 
been  such  as  to  result  In  the  public  acquir- 
ing a  highway  along  It  by  prescription,  we 
think,  is  untenable  lo  the  light  of  tbe  evi- 
dence showing  -the  facta  as  above  summariz- 
ed. Seattle  v.  Smlthera,  37  Wash.  119,  79 
Pac.  615. 

[2]  It  Is  further  contended  In  appellants* 
behalf  that  the  trial  court  erred  In  decree- 
ing that  tbe  public  bad  acquired  a  hl^way 
along  this  trail  to  the  extent  of  12  feet  In 
width.  The  argument  seems  to  be  tbat  the 
public's  right  in  this  regard  Is  measured  by 
the  portion  of  the  trail  actually  used  for 
travel ;  that  Is,  the  actual  track  or  path 
made  by  the  walking  of  people  and  horses. 
It  seems  to  us  that  this  contention  Is  answer- 
ed by  our  decision  In  Yakima  County  v.  Con- 
rad, 26  Wash.  155,  66  Pac.  411,  and  by  our 
later  decision  In  Olympta  v.  Lemon,  93  Wash. 
508, 161  Pac.  363.  In  the  Conrad  Case  Judge 
White,  spealdng  for  the  court,  observed: 

"After  tbe  right  to  a  highway  has  been  ac- 
quired by  usage,  the  public  are  not  limited  to 
such  width  as  has  actually  been  used.  The 
right  aojuired  by  prescription  and  use  carries 
with  it  such  width  as  is  reaaonably  necessarr 
for  the  public  easement  of  travel,  and  the  width 
must  be  determined  from  a  ccmsideTation  of  the 
facts  and  drcumstances  pecnltar  to  die  case. 
Whatever  may  be  the  width  in  any  particular 
case,  the  easement,  when  acquired  by  user, 
cannot  be  limited  to  the  actual  beaten  path. 
Whiteddes  t.  Green,  13  Utah,  841,  44  Pac. 
1032,  57  Am.  St  Rep.  740;  Elliott,  Hoads  & 
Streets  (2d  Ed.)  ^  174,  and  cases  cited.  It  is 
generally  a  question  of  fact  to  be  determined 
under  tbe  circumstances  of  each  particular  case, 
and  the  easement  may  be  as  broad  as  the  public 
require  for  passing  as  well  as  traveling  in  one 
direcUon.  Davis  v.  GUnton,  58  Iowa,  389  (10 
N.  W.  768)." 

See,  also,  Montgomery  v.  Somers,  60  Or. 
2B&,  90  Pac  676 ;  Marchand  v.  Town  of  Ma- 
ple Grove,  48  Mtnn.  271,  Bl  N.  W.  606 ;  Amdt 
T.  Thomas,  03  Minn.  1,  100  N.  W.  878,  108 
Am.  St  Hep.  418,  2  Ann.  Gas.  972. 

It  seems  quite  dear  to  us  that  tbe  use  of 
this  trail  was  such  as  to  warrant  the  trial 
court  in  condudlng  that  the  public  had  ac- 
quired a  highway  right  therein  by  prescrip- 


tion, to  the  extent  of  at  least  12  feet  In 
width. 

The  judgment  is  affirmed. 

ELLIS,  a  J.,  and  rOLLEBTON,  MAIN, 
and  WEBSTESl,  JJ.,  concar. 


In  re  PETERS'  ESTATB. 
NUHSB  et  aL  V.  PBTBBSON  at  aL 

(No.  14525.) 

(Supreme  Oonrt  of  Wsahingtrai.   April  27, 
1018.) 

1.  Wills  4(!=»440— OoMSTBUCnoir. 

The  testator's  intention  must  be  gathered 
from  the  lanifuage  of  the  will,  construing  all 
of  its  provisions  together. 

2.  WiLM  «=>561(1)— CONSraUCnOK— BSTATW 

Cbeated. 

Where  testator  owned  a  quarter  section,  on 
the  southeast  quarts  of  wbfdi  his  house  was 
located,  his  wiU  granting  40  acres  between  his 
northeast  comer  and  the  south  line  of  an  ad- 
jacent section  to  the  north  should  be  constraed 
to  grant  tlie  northeast  quarter  of  the  quarter 
section  owned  by  testator. 

3.  Wills  «s»462— GoK8tBnoTXON--STiP!PLTiiio 
Words. 

Omitted  words  wHl  be  supplied  in  a  will 
where  it  is  evident  the  testator  has  not  express 

ed  himself  as  be  intended. 

4.  Wills  «»440— Cowbtbdction— Ihteht, 

A  court  is  bound  to  give  that  construction 
to  a  will  which  will  effectuate  the  intention  ot 
the  testator  if  Buch  intention  can  be  gathered 
from  the  terms  of  the  will  itself,  and  the  inten- 
tion is  to  be  gathered  from  everything  coutained 
within  the  four  comers  of  the  instrument. 

5.  Wills  «=»449— Constbucxiom  — Paxtxal 
Intbstaot. 

In  the  absence  of  residuary  clause,  and 
where  the  testator's  intentioB  can  be  gathered 
from  the  will,  a  constraction  causing  partial 
intestacy  should  not  be  given  to  the  wiU. 

6.  Wills  <8=5>44S— Rioht  to  Makx  Will. 

Tbe  ri^t  to  dispose  ot  one's  property  by 
will  is  a  valuable  right,  and  win  be  sostained 

when  possible. 

7.  Wills  ^s>561(1)  —  GoNBTKuonoN  —  Lauds 

GOVEBBD. 

Where  testator  owned  a  section  through 
which,  diagonally  crossing  the  northwest  quar- 
ter and  the  southeast  quarter,  a  road  ran,  and 
he  devised  to  one  peroon  property  "on  tbe  east 
side  of  the  northwest  qoart«,"  and  to  another 
the  southeast  quartei^  and  to  another  tbe  sou^ 
west  quarter,  and  also  "all  left  of  the  north- 
west quarter,"  the  first  devisee  tock  the  north- 
east quarter  and  that  part  of  the  northwest 
quarter  east  of  the  road,  and  the  third  devisee 
took  the  southwest  quarter,  and  that  part  of 
the  norUiwest  quarter  west  of  the  road. 

Ellis,  O.  J.,  dissenting. 

Depaitmrat  2.  Appeal  fnnn  Snpoior 
Court,  Snohomish  County;  Ony  O.  Alston, 
Judge. 

Petition  by  John  Nuhse  and  Henry  Hoff- 
man for  Oie  construction  of  tbe  will  of  J<An 
J.  Peters,  deceased,  against  Mrs.  Anna  Pe- 
terson and  Mrs.  Mark  Bartlett  To  review 
the  decree  raidered,  petitioners  appeaL  B»> 
versed  and  remanded. 


«s»rcff  other  cam  see  sams  topU  snA  KET-NUHBBR  in  aU  K«y>Munib«r«d  DlgwU  and  lodezsi 
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6.  W.  HlmnaB,  of  Granite  FAlla,  for  appd- 
lanta.  P^r  Hnaby,  of  Brerett,  for  respmd- 
eats. 

HOLCOMB,  J.  This  (s  a  peUtton  tor  the 
iraipose  of  coDstmlng  the  davses  of  a  will. 
Part  of  paragraph  2  of  the  will  la  as  follows : 

"I  hereby  give  and  bequeath  onto  John  Nuhee 
•  •  ♦  also  40  acres  lying  between  my  north- 
east corner  and  the  south  line  of  John  Nubse 
property;  also  all  property  I  own  on  the  east 
side  of  the  N.  W.  14  of  sec.  8S,  T.  81  B. 
0  B.,  W.  M." 

Paragraph  3 : 

"Z  hereby  give  and  bequeath  anto  Henry 
Hoffman  the  8.  £.  %  of  de  S.  W.  ^4  of  MC 
33,  T.  31  N.,  raoRe  6  B.,  W.  II.,  In  Snohomiih 
county.  Washington." 

Paragraph  6: 

"I  hereby  give,  dertse  and  begneath  unto 
Mrs  Anna  Peterson,  of  Tacoma,  Washington, 
and  Mrs.  Mark  Bartlett,  of  Seattle,  Washing- 
ton, the  S.  W  ^4  of  the  S.  W.  %  of  sec.  33, 
T.  31  N  ,  R.  6  E.,  W.  M.:  also  aU  left  of  the 
N.  W.  ^  of  lha  same  section,  township  and 
range." 

It  Is  conceded  that  the  decedent  owned 
only  the  southwest  quarter  of  section  33,  T. 
31  N.,  B.  6  B.,  W.  M.,  and  that  he  properly 
devised  the  southeast  quarter  of  the  south- 
west quarter  in  paragraph  3  of  his  will  and 
the  southwest  quarter  of  the  southwest  quar- 
ter of  the  section,  etc.  It  Is  claimed  by  pe- 
tltlonera,  and  the  trial  court  found,  that  for 
indefiniteness  of  description  testatm's  will 
was  a  nullity  as  to  the  north  80  acres  owned 
by  him.  For  the  purpose  of  clarity  a  plat  of 
the  section  Is  set  forth  as  has  been  admitted 
by  the  trial  court  In  the  record  as  follows: 
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[1]  It  Is  evident  from  reading  the  will  that 
the  testator  intended  to  devise  all  his  estate 
In  dlfterent  portdons  to  different  persws,  al- 
tbongb  he  did  not  express  himself  as  clearly 
as  should  have  been  done 

"The  testator's  intention  mast  be  gathered 
from  the  language  of  the  will,  construing  all 
the  provIrioBs  together."  HcCulloogh  t>  Jjan- 
man.  88  Wash,  m,  80  Pac.  4U. 


[2, 3]  Now  let  US  retom  to  the  clause  "also 
40  acres  lying  betweoi  my  northeast  comer 
and  the  south  line  of  John  Nuhse  property." 
The  h<mie  place  of  the  testator  was  on  the 
southeast  quarter  of  the  southwest  quarter 
of  the  section.  It  seems  plain  that  be  In- 
tended to  give  the  40  acres  between  the 
northeast  comer  of  his  home  place  and  the 
40  acres  south  of  the  south  line  of  John 
Xuhse,  as  John  Nuhse's  property  was  the  en- 
tire northern  boundary  of  the  testator's  prop- 
erty.  Omitted  words  will  be  supplied  In  a 
will  where  It  Is  evident  the  testator  has  not 
expressed  himself  as  he  Intended.  Butler  v. 
Moore,  94  Ind.  35ft;  EspltaUier,  Estate  of 
(Cal.)  6  Cof.  Prob.  Dea  299. 

[4]  A  court  Is  bound  to  give  that  construc- 
tion to  a  will  which  will  effectuate  the  Inten- 
tion of  the  testator  If  such  Intention  can  be 
gathered  from  the  terms  of  the  will  Itself, 
and  the  intention  Is  to  be  gathered  from  ev- 
erything contained  within  the  four  corners  of 
the  Instrument.  In  re  Woodward's  Estate, 
84  Minn.  161,  86  N,  W.  1004. 

The  other  clauses  read  (to  John  Nuhse) 
"also  all  property  I  own  on  the  east  side  of 
the  N.  W.  %  of  sec.  33,  T.  31  N.,  B.  6  E.,  W. 
M."  (paragraph  2  of  the  will),  and  (to  Mrs. 
Bartlett  and  Mrs.  Peterson)  "also  all  left  of 
the  N.  W.  ^  of  the  same  section,  township 
and  range"  (paragraph  6  of  will).  A  county 
road  runs  through  the  northwest  quarter  of 
the  southwest'  quarter  of  testator's  property 
in  a  northwesterly  and  southeasterly  direc- 
tion, as  shown  by  the  plat.  The  question  is : 
Did  the  testator  intend  the  portion  on  the 
east  side  of  the  road  of  the  northwest  40  of 
his  estate  for  Nuhse,  or  the  east  side  of  the 
northwest  quarter  of  the  section  which  he 
did  not  own,  and  further  did  he  intend  to 
devise  to  Bartlett  and  Peterson  all  that  was 
left  of  the  northwest  forty  of  his  estate  or 
all  that  was  left  of  the  northwest  quarter  of 
the  section,  township  and  range,  which  he 
did  not  own?  It  seems  plain  that  the  testa- 
tor did  not  exm^ss  himself  In  apt  words. 
Mistakes  in  writing  descriptions  are  numer* 
ons ;  evw  the  respondents  in  their  brief  (on 
page  £9  used  the  words  "northeast  quarter" 
Oiree  times  when  th^  Intended  the  south- 
west quarter.  ^ 

[S]  There  was  no  residuary  clause  In  the 
win,  and  the  testator  depended  np<m  two  at- 
toxneya  to  properly  express  his  Intentions  to 
devise  all  his  property.  Should  we  hold  tSiat 
the  contested  clauses  of  the  will  are  void,  we 
would  in  effect  hold  that  the  testator  did  not 
Intend  to  devise  the  north  80  acres  of  his 
estate.  This  should  not  be  dona  contrary  to 
the  plain  Intent  of  tb»  testator  when  it  can 
be  gathered  from  the  wording  of  the  will 
and  the  location  and  ownership  of  the  estate. 

"Where,  noon  examlnatiOB  of  a  will,  taken 
as  a  whole,  tne  intention  of  t^fl  testator  appears 
clear,  but  its  plain  and  definite  purposes  are 
endangered  by  inapt  or  inaccurate  modes  of 
expresmon,  the  court  may,  and  it  Is  its  duty  to, 
subordinate  the  langnaga  to  the  intention;  tt 
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aaj  reject  words  and  limitations,  supply  or 
transpose  tiliem  to  get  at  the  correct  meaning." 
Phillipa  T.  Davies.  92  N.  T.  199;  la  re  Miner, 
146  N.  Y.  121,  40  N.  E.  788. 

Alford  V.  Bennett,  279  111.  375,  117  N.  E. 
89,  is  a  late  case  with  similar  misdescription 
in  a  will,  and  where  the  court  construed  the 
description  in  the  will  to  be  of  the  land  that 
the  devisor  actually  owned.  The  testator 
owned  the  northeast  quarter  of  the  north- 
west quarter  of  a  section,  but  did  not  own 
any  of  the  northeast  quarter  of  the  section. 
A  devise  to  one  daughter  of  the  north  25 
acres  of  the  northeast  quarter  of  the  section, 
following  a  devise  to  another  daughter  of  15 
acres  "off  the  south  side  of  the  northeast 
quarter  of  the  northwest  quarter"  of  the  sec- 
tion, was  a  devise  of  the  north  25  acres  of 
the  northeast  quarter  of  the  northwest  quar- 
ter, being  remaining  land  in  the  estate  undis- 
posed of  by  the  testator,  and  the  will  con- 
taining no  residuary  clause. 

The  trial  Judge  In  hla  memorandum  deci- 
sion says: 

"(1)  That  dauRe  which  read  as  follows;  'Also 
40  acres  lying  between  my  northeast  corner  and 
the  Bontb  line  of  John  Nuhae's  property;  also 
all  property  I  own  on  the  east  side  of  the  nortb- 
west  quarter  of  section  thirty-three,  township 
thirty-one  north,  range  six  E.  W.  M.' — Is  ex- 
tremely hard  for  me  to  construe. 

**(2)  I  recognize  the  rale  of  law  to  be  that  the 
court  should  give  effect  to  the  intention  of  the 
testator  if  that  can  he  gathered  from  the  words 
employed  by  him  in  his  will.  In  this  ease  the 
testator  describes  property  which  cannot  ex- 
ist, for  the  reason  that  he  could  liave  possessed 
no  Isind  between  his  northeast  corner  and  the 
■oath  tine  of  any  other  real  estate.  I  have  not 
lost  flight  of  the  fact  that,  according  to  the  plat 
introduced  in  evidence,  bv  conBtrainf  the  lan- 
guage used  to  read  as  follows: 

"(3)  'I  give  and  devise  unto  John  Nahae  the 
northeast  quarter  of  the  southwest  Quarter; 
also  an  property  which  I  own  on  the  east  side 
of  the  county  road  In  the  northwest  quarter  of 
the  southwest  quarter  of  sectioa  thirty-tbree. 
township  thirty-one  north,  ranee  six  E.  W.  M,,' 
and  if  I  should  also  construe  the  language  with 
reference  to  the  propertr  conveyed  to  Mrs. 
Anna  Peterson  and  Mrs.  Mark  Bartlett  as  fol- 
lows: 

"(4)  The  southwest  quarter  of  the  southwest 
quarter  of  section  thirty-three,  township  thirty- 
one  north,  range  six  E.  W.  M.;  also  all  proper- 
ty lying  on  the  west  side  of  the  county  road  in 
the  northwest  quarter  of  the  southwest  quarter 
of  section  thirty-three,  township  thirty-one 
north,  range  six  E.  W.  M.,'  the  will  would  dis- 
pose of  MI  real  estate  which  the  testator  owned 
at  the  time  of  his  dea^. 

"(S)  However,  it  occurs  to  me  that  the  court 
would  be  practically  making  a  will  for  the  tes- 
tator to  give  it  the  construction  above  suggest- 
ed. If  the  testator  was  in  a  mental  condition 
to  dispose  of  his  proper^,  I  can  see  no  reason 
or  excuse  for  his  not  giving  a  better  description 
of  it  than  he  has. 

"(6)  Under  the  evidence  he  owned  no  prop- 
erty in  the  northwest  quarter  of  the  section 
mentioned:  neither  did  he  own  any  property  on 
the  east  side  of  the  northwest  quarter  of  eaid 
section.  If,  as  a  matter  of  fact,  the  court 
should  add  to  the  description  and  make  it  read: 

"(7)  'Also  all  property  I  own  on  the  east  side 
of  the  northwest  qnarter  of  the  sonthwest  qaar- 
tar  of  Mid  seetwn,'  tiiat  voald  Indnde  tiw 


BEPOBTEB  (WadL 

northeast  qnarter  of  the  southwest  quarter  of 
said  section  but  it  would  not  include  any  part 
of  the  northwest  quarter  of  the  southwest 
quarter. 

"(8)  There  is  no  residuary  devise  in  the  wilL 
However,  the  same  rule  would  apply,  in  my 
opinion,  in  the  construction  of  the  will  that 
would  were  there  a  residuaty  devise,  since  all 
property  not  dispoaed  of  by  the  will  descends  to 
the  heirs  at  law.  The  law  makes  a  very  equi- 
table disposition  of  property  where  one  die* 
without  a  will,  and  I  thmk.  before  one  ^ould 
be  permitted  to  change  the  descent  of  his  prop- 
erty by  wiU,  he  should  do  so  in  a  way  that 
would  enable  the  court  to  determine,  from  the 
language  employed,  how  he  intended  to  dis- 
pose of  his  property.  Be  should  also  do  so 
in  a  way  that  would  indicate  that  he  appre- 
ciated what  he  was  doing.  That,  in  my  opinion, 
the  testator  in  the  case  under  consideration  has 
not  done.  Therefore  I  shall  hold  that  he  died 
intestate  as  to  the  north  half  of  the  southwest 
quarter  of  section  33,  township  81  nordi,  range 
6  E.  W.  M." 

Section  1880,  Rem.  Code,  which  was  re- 
enacted  (Uws  1017,  c.  156,  i  45,  p.  653).  Is 
as  follows: 

"All  courts  and  others  concerned  tn  the  exe- 
cution of  last  wills  shall  have  due  regard  to  the 
direction  of  the  will,  and  the  true  intent  and 
meaning  of  the  testator,  in  all  matters  brought 
before  them." 

We  held.  In  Webster  r.  OlioradFlEe.  11 

Wash.  898,  89  Pac.  679: 

"If  of  two  constructions  of  an  instrument  one 
will  give  effect  to  all  the  objects  which  it  is 
evident  were  sought  to  be  accomplished  by  its 
execution,  and  another  will  not,  the  one  which 
will  should  be  adopted,  if  the  languge  used  can 
be  BO  interpreted  as  to  allow  snch  construction." 

[I]  The  right  to  dispose  of  <«e*s  property 
by  win  is  a  valuable  right  and  will  be  sua* 
tained  when  possible.  Points  v.  Nler,  91 
Wash.  20, 167  Pac.  44,  Ann.  Oas.  1918A,  1046; 
Pond's  Estate  t.  Faust,  95  Wash.  346.  163 
Pac.  753;  In  re  Murphy's  Estate,  98  Wash. 
548,  168  Pac.  175.  While  there  are  cases 
found  In  the  books  strictly  construing  such 
devises  against  the  devisor  for  uncwtainty 
and  indeflnltenes^  we  are  disposed  to  as  lib- 
eral a  ctmstmctton  as  posslUe  to  effect  the 
carrying  out  ot  tba  intention  of  a  teetatmr, 
when  possible  to  determine  It  fl:c»n  all  tha 
surroundings  and  context  of  the  devise. 

[7]  From  a  reading  of  tlie  will  In  this  case 
the  intoit  of  the  testator  Is  apparent  tliat  ha 
desired  to  dispose  of  all  his  property.  It  Is 
our  opinion  that  the  will  slMnild  have  effect 
and  be  glTen  that  construction  as  set  tbrth 
In  paragraphs  8  and  4  of  the  trial  Judge's 
memorandum  decision  above  quoted. 

Reversed,  and  ronanded  for  entry  of  judg- 
ment as  herein  Indicated. 

MOUNT.  OHADWICE,  and  MAIN.  JJ^ 
concur. 

BUSia,  G.  J.  What  the  testator  intended 
by  the  languagre  used  seems  to  me  a  mat- 
ter of  conjecture.  It  eeeans  to  me  that  the 
majority  have  rewritten,  rather  than  ooor 
a  trued  his  will.  I  tbertf ore  dissmt 
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EMPSON  V.  FORTUNE  et  aL    (No.  14466.) 

(Sapreme  Court  of  Wasbin^on.    April  30, 
1918.) 

1.  Appeal  and  Ebbob  <&=>1232— Supebsedeas 
Bond— ErraoT  of  Rxvbbsal. 

Where  the  Supreme  Court  in  form  reversed 
judgment  for  respondeots.  but  directed  the  same 
judgment,  with  other  relief,  to  b«  entered  in 
their  favor,  the  suretiee  on  appellant's  auper- 
sedeaa  bond  were  liable  thereon  for  the  payment 
of  the  judgment  directed  to  be  entered,  in  view 
of  Rem.  Code  1915,  S  1722,  re<iuiring  the 
appeal  bond  to  be  conditioned  that  appellant  will 
satiefr  and  perform  the  judgment  in  case  it  shall 
be  affirmed  "and  any  judgment  or  <Hrder  which 
the  Sapreme  Court  may  render  or  make  or  or- 
der to  be  rendered  or  made." 

2.  Appeal  and  Ebbob  «s»1236— Supebsedkas 
Bon  d— Judgment. 

Under  Rem.  Code  1015,  |  1739,  relating  to 
the  rendering  of  judgment  against  sureties  on  a 
supersedeas  bona  by  the  Supreme  Court,  that 
court  has  no  power  to  render  such  judgment  ex- 
cept  when  it  affirms  a  judgment  of  the  superior 
court  for  the  payment  of  which  the  bond  waa 
given. 

3.  Apfeat.  and  Ebbob  «=»1207(1)  —  Sufbbse- 
D%AS  Bond— Judgment. 

Since,  after  an  appeal  and  remittitur  the 
saperloT  court  has  no  power  to  enter  any  other 
judgment  than  that  directed  by  the  appellate 
court,  it  h&s  no  power  to  render  a  judgment 
against  the  sureties  on  a  supersedeas  bond  where 
the  Supreme  Court,  in  directing  judgment,  does 
not  provide  therefor. 

4.  Appeal  and  Ebbob  €»1239— Sttpebsedeas 
Bond— CnuuLATiVE  RBiOEDiEa. 

Whatever  statntor;  right  a  succesBful  party 
upon  appeal  may  have  to  a  summary  judgment 
against  sureties  on  a  supersedeas  bond  is  mere- 
ly cumulative  of  the  common-law  remedy  and 
does  not  affect  his  right  to  maintain  an  inde* 
pendent  action  on  the  bond  In  lien  thereof. 
6.  Executors  and  ADinNiSTRATOBS  4b»227(2) 

— PBESENTATION  OT  Cl>Anfft~LlABIUTT  ON 
SUPEBSEDEAS  BOND. 

As  preliminary  to  an  action  on  a  supersedeas 
bond  against  the  executors  of  a  deceased  surety, 
the  requirement  of  Rem.  Code  1915,  SS  1472- 
1479,  <a  presentation  of  the  claim  to  the  execu- 
tors, waa  not  complied  with  by  presentation 
merely  of  the  abstract  of  the  jndgment  against 
the  principal  rendered  by  the  anperior  court  by 
direction  of  the  Supreme  Court,  whidi  abstract 
was  certified  to  by  the  clerk  of  the  superior 
court;  there  being  nothing  on  the  face  of  the 
abstract' indicating  it  was  a  claim  against  the 
sureties  or  the  executors  of  the  eaCate  of  the  de- 
ceased surety. 

6.  EXECUTOBS  AND  ADUINISTBATOBS  «=»227(3) 
— PBEBENTATION   OF  CLAIUS— VEBIFICATION. 

Under  Rem.  Code  1915,  |  1473,  a  claim 
against  the  executors  of  a  deceased  surety  on  a 
supersedeas  bond  based  on  his  liability  on  the 
bond  must  be  supported  by  oath. 

7.  ElXECOItSS  AND  ADUMISTRATOBS  «=922S(5), 
431(2)  —  PBESENTATION  OF  CUUS  —  ESTOP- 
PEL. 

Under  Rem.  Code  1915.  f{  1472-1479,  as  to 
presentation  of  claims  against  a  decedent's  es- 
tate, the  proper  presentation  of  a  claim  is  a  fact 
to  be  proven  essential  to  the  cause  of  action,  and 
the  personal  representative  cannot  waive  such 
presentation  so  as  to  estop  himself  from  defend- 
ing on  the  ground  of  want  of  proper  presenta- 
tion. 

8.  PfilKCIPAL  AND  SUBETT  ^»116— RELEASE 
OF  COBUBETT. 

Under  the  general  rule  that  the  release  by 
the  beneficiary's  contract  of  one  of  two  jointly 


bound  cosureties  wtU  release  the  other  at  least 
to  the  extent  that  the  right  of  contribution  of  the 
other  surety  against  the  one  so  released  la  im- 
paired hereby,  failure  of  obUgee  on  supersedeas 
bond  to  properly  present  claim  for  liability  there* 
on  against  estate  of  a  deceased  surety  on  the 
bond,  resulting  In  the  obligee's  failure  to  recover 
on  such  liability  in  action  against  the  executors 
of  such  estate  and  the  surviving  surety,  did  not 
release  the  surviving  snrety  where  the  action 
was  commenced  within  the  year  for  the  presen- 
tnj:ion  of  claims  to  executors,  since  not  only  was 
there  no  release  of  the  estate  or  the  executors 
by  any  contract  or  understanding  with  them,  but 
the  surviving  surety  bad  ample  time  to  present 
to  the  executors  his  contingent  claim  for  con- 
tribution which  might  reault  from  recovery  of 
judgment  against  him  for  the  whole  amount  of 
the  bond,  so  that  his  right  of  contribution  was 
not  impaired. 

9.  Appeal  and  Bbbob  «=9l2S4(l)  —  Supbesb- 
DEAs  Bond  —  Joint  and  Several  Obliga- 
tions. 

A  supersedeas  bond,  not  in  express  terms  ei- 
ther joint  or  several,  providing  that  the  principal 
and  "K.  and  F.,  sureties,  are  held  and  firmly 
bound  unto  defendants,"  was  Joint  and  several. 

D^rtment  1.  Appeal  tnm  Superior 
Court,  King  County;  Everett  Smith,  JndgeL 

Action  by  Alice  Empson  against  John  For- 
tune end  Max  Kreielshelmer  and  another, 
as  execntora  of  the  estate  of  Jacob  Erelel- 
shelmer,  deceased.  Then  was  a  Judgment 
for  plaintilf  against  John  Fortune,  but  In 
favor  of  Max  Krelelshelmer  and  another,  ex- 
ecutors, and  plaintiff  and  John  Fortune  ap- 
peal. Affirmed. 

John  F.  Murphy,  Andrew  J.  Balllet,  J.  W. 
Robinson,  and  C.  H.  SteCfen,  all  of  Seattle, 
for  appellants.  Jay  C.  Allen,  of  Seattle,  for 
respondents 

PARKER,  J.  Alice  Empson  seeks  recov- 
ery upon  a  supersedeas  bond  executed  by 
John  Fortune  and  Jacob  Krelelshelmer,  as 
sureties,  and  Hayes  &  Porter,  Incorporated, 
as  principal.  Trial  In  the  superior  court 
for  King  county  resulted  in  findings  and 
Judgment  in  favor  of  Alice  Empson,  award- 
ing ber  recovery  against  John  Fortune  but 
denying  her  recovery  against  the  executors 
of  the  estate  of  Jacob  -Krelelshelmer,  de- 
ceased. John  Fortune  has  appealed  from 
the  Judgment  rendered  against  htm,  and 
Alice  Empson  baa  appealed  from  the  Judg- 
ment In  so  far  as  It  denies  her  recorery 
against  the  estate  of  JKCOb  Krelelsheimer, 
deceased. 

The  coDtrolling  facts  may  be  summarized 
as  follows :  On  March  20,  1914,  in  an  ac- 
tion pending  In  the  superior  court  for  King 
county,  wherein  Hayes  &  Porter,  Incorporat- 
ed, was  plaintiff,  and  Alice  Empson  and 
Amos  Wood  were  defendants,  there  was  ren- 
dered upon  the  defendants'  cross-complaint 
a  money  Judgment  In  their  favor  against 
Hayes  &  Porter,  Incorporated,  for  the  sum 
of  $1,500.  Hayes  &  Porter  appealed  there- 
from to  this  court  and  stayed  execution 
thereon  by  causing  to  be  executed  and  filed 
in  the  cause  in  the  superior  court  a  super* 
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sedeas  bond  In  due  form  aa  prescribed  by 
section  1722,  Rem.  Code,  wblcb  bond  was  exe- 
cuted by  John  Fortune  and  Jacob  Krelel- 
ehelmer,  as  sureties.  On  Mar<di  26,  1915. 
Jacob  Krelelshelmer  died,  and  thereafter  on 
April  16, 1015,  Max  and  Simon  Erelel^elmer 
were  duly  aM>olnted  and  became  the  acting 
execntors  of  his  estate.  On  July  14,  1915, 
the  case  was  disposed  of  by  this  court  as 
follows: 

"The  judgment  will  be  reversed,  therefore,  and 
the  cause  remanded  with  instructlooB  to  enter  a 
Judgment  in  favor  of  the  respondents:  (1)  Can- 
celing the  contract  of  sale  of  the  hotel  property; 

(2)  directing  that  the  notes  given  to  evidence  the 
deferred  payments  be  delivered  up  and  canceled; 

(3)  for  a  recovery  against  the  appellant  in  the 
snm  of  $1,500;  and  (4)  a  Judgment  In  favor  of 
the  appellant  against  the  respondents  confirming 
its  possession  of  the  hotel  property.  Neither 
party  will  recover  costs  in  this  courL"  Hayes 
&  Porter  t.  Wood,  86  Wash.  254,  150  Pac.  1. 

This  dlflpoBltlm  of  the  caiue,  while  In 
form  a  reversal  ot  the  $1,600  Judgment  ren- 
dered by  the  superior  court,  was  a  direction 
to  that  court  to  enter  the  same  judgment 
and  In  addition  thereto  to  grant  other  re- 
lief which  had  been  prayed  for  by  Wood  and 
£mpaon  in  their  cross-complaint.  The  only 
error  of  the  trial  court  consisted  In  Its  fail- 
ure to  grant  this  additional  relief,  aa  Is 
rendered  plain  by  a  reading  of  this  court's 
decision.  This  court  did  not  render  any 
Judgment  against  the  sureties  upon  the  su- 
persedeas bond  nor  direct  the  superior  court 
to  render  any  such  Judgment.  On  Novembef 
22,  1915,  the  remittitur  from  this  court  hav- 
ing been  transmitted  to  the  superior  court, 
that  court  entered  its  Judgment  and  decree 
as  directed  by  this  court  Thereafter  Amos 
Wood  duly  assigned  in  writing  to  Alice  Emp- 
8on  all  his  Interest  in  the  Judgment  render- 
ed by  the  superior  court  by  direction  of  the 
Supreme  Court,  she  thereby  l>ecomlDg  the 
sole  owner  of  the  Judgment.  Thereafter, 
Alice  Empson  being  unable  to  collect  her 
$1,500  Judgment,  or  any  part  thereof,  from 
Hayes  &  Porter,  cwnmenced  this  action  on 
March  10,  1916,  against  John  Fortune  and 
the  executors  of  Jacob  Krelelshelmer,  as 
sureties  upon  the  supersedeas  bond.  There- 
after Judgment  In  this  action  was  rendered 
on  February  7,  1017,  as  above  noticed.  Oth- 
er facts  will  be  noticed  as  may  become  nec- 
essary in  connection  with  our  discussion  of 
the  several  contentions  made  by  counseL 

[1]  It  Is  contended  In  behalf  of  appellant 
Fortune  that,  because  the  decision  of  this 
court  in  the  case  of  Hayes  &  Porter  against 
Wood  and  Empson  In  form  reversed  the  Judg- 
ment of  the  superior  court  and  directed  an- 
other Judgmrat  to  be  entered  In  that  cause 
by  that  court,  the  sureties  upon  the  super- 
sedeas bond  are  not  liable  thereon.  The  ar- 
gument Is,  in  substance,  that  no  Judgment  can 
he  rendered  against  sureties  upon  a  superse- 
deas bcmd  unless  the  Judgment  appealed 
from  is  affirmed  by  the  Supreme  Court  We 
shall  aHome^  ton  argument's  aake^  that  the 


disposition  of  the  cause  in  this  court  was  a 
reversal  of  the  flnt  $1,500  Judgment  render- 
ed by  the  sui»erior  court  though  there  seems 
to  be  fair  ground  for  ai^uing  that  it  was  a 
reversal  not  in  substance  but  in  form  only, 
in  view  of  the  fact  that  this  court  In  the 
same  decision  directed  exactly  the  same  judg- 
ment to  be  entered  in  toYor  of  and  against 
the  same  parties,  with  the  granting  of  other 
relief.  A  numbw  of  the  decisions  of  the 
courts  of  other  states  are  called  to  our  at- 
tention which  hold  in  substance  as  stated  in 
the  text  of  2  R.  C.  U  270,  as  follows : 

"When  an  order  is  entered  in  an  appellate 
conrt  reversing  a  judgment  it  is  forthwith  va- 
cated and  no  longer  remains  in  existence." 

This  Is  a  thought  which  counsel  seeks  to 
emphasize.  But  we  think  It  is  not  control- 
ling here  in  the  light  of  our  statute.  Sec- 
tion 1722,  R^.  Code,  in  so  far  as  it  relates 
to  supersedeas  bonds  reads  as  follows: 

"An  appeal  shall  not  stay  proceedings  on  the 
judgment  or  order  appealed  from  or  any  part 
thereof,  nnless  the  original  or  a  subsequent  ap- 
peal bond  be  further  conditioned  that  the  ap- 
pellant will  satisfy  and  perform  the  judgment 
or  order  appealed  from  in  case  it  shall  be  af- 
firmed, and  any  judgment  or  order  which  the  su- 
preme court  may  render  or  make,  or  order  to  be 
rendered   or   made   Iv   the   soperiM  court. 

This  language,  it  seems  to  us,  renders  ft 
plain  that  a  supersedeas  bond  secures  Bome- 
thing  more  than  the  mere  payment  of  an  af- 
firmed judgment.  If  not,  then  we  are  whol- 
ly unable  to  assign  any  Intelligible  meanlofp 
to  the  concluding  words  of  this  quoted  provi- 
sion. This  language  seems  pecnUariy  appli- 
cable to  this  case.  Nothing  could  aeem  far- 
ther from  the  thought  of  this  court  when  It 
in  form  reversed  the  money  Judgment  to  fa- 
vor otf  Wood  and  Empson  than  an  Intent  on 
its  part  to  deny  them  recovery  in  that  sura 
against  Hayes  St  Porter,  for  in  its  same  do- 
cl^on  it  directed  a  Judgment  in  that  amount 
to  be  entered  by  the  superior  court  In  favor 
of  Wood  and  Empson  against  Hayes  A  Por- 
ter, together  with  Judgment  for  other  relief 
as  to  which  the  superior  court  had  erred  in 
falling  to  grant,  as  held  by  this  court  We 
conclude  therefore  that  the  sureties,  to  wit. 
Fortune  and  the  estate  of  Jacob  Krelelshelm- 
er, were  liable  up<A  the  supersedeas  bond 
for  the  payment  of  the  Judgm«it  ao  directed 
to  be  entered  by  this  court. 

It  Is  also  contended  In  appellant  Fortnne^s 
behalf  that  he  was  released  as  surety  upon 
the  supersedeas  bond  because  this  court  did 
not  render  any  Judgment  against  him  as  sure- 
ty when  It  remanded  the  cause  to  the  superior 
court  and  did  not  direct  that  court  to  render 
any  Judgment  against  him  as  surety,  and 
also  because  the  superior  court  did  not  ren- 
der any  Judgment  against  him  as  surety 
when  it  entered  the  Judgment  against  Hayes 
&  Porter,  which  was  directed  by  this  court  to 
be  rendered.  Tike  theory  of  counsel  seems 
to  be  that  the  failure  of  action  of  the  courts 
In  thla  respect  became  in  effect  res  adjudl- 
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catA  In  his  faTor,  upon  the  qnestluk  of  his  li- 
ability upon  the  txmd. 

[2]  In  so  far  as  the  failure  of  this  court  to 
render  any  judgment  against  the  sureties  Is 
concerned,  it  seems  plain  from  the  language 
of  section  1739,  Rem.  Code,  relating  to  the 
rendering  of  Judgmmts  against  sureties  up<»i 
a  supersedeas  Ixmd  by  this  court,  upon  the 
final  dbqiosttion  ot  an  appeal,  that  this  court 
bas  no  power  to  r«ider  sucii  Judgment  ex- 
c^t  when  It  affirms  a  Judgmoit  of  the  sa- 
pfTlor  court  for  the  payment  of  whldi  a  aa- 
persedeas  bond  Is  giv&L  That  section  reads : 

"Upon  the  affirmance  of  a  judgment  or  (on) 
appeal  for  tJte  payment  of  money,  the  Sapreme 
Court  shall  render  judgment  against  both  the 
appellant  and  hia  saretiefi  in  the  appeal  bond 
for  the  amount  of  the  judgment  appealed  from 
(in  case  the  bond  was  conditioned  so  as  to 
support  such  judgment)  and  for  the  damages  and 
coatB  awarded  on  the  appeal ;  and  In  any  other 
case  of  affirmance  the  Supreme  Court  nhuH  like- 
wise render  judgment  against  both  the  appellant 
and  his  sureties  in  the  Appeal  bond  for  the 
amount  recoverable  according  to  the  condition 
of  the  bond,  in  case  such  amount  can  be  ascer- 
tained by  the  court  without  an  issue  and  trial." 

No  other  statute  authorizes  this  court  to 
render  a  Judgment  against  the  sureties  on 
such  a  bond,  nor  does  any  statute  authorize 
this  conrt  to  direct  the  superior  court  to 
render  judgment  against  the  sureties  upon 
such  a  bond  when  rendering  a  judgment  In 
pursuance  of  direction  of  this  court  Plain- 
ly, we  think,  the  failure  of  this  court  to 
render  judgment  against  the  sureties  or  to 
direct  such  judgment  to  be  rendered  by  the 
superior  court  was  not  res  adjndlcata  of 
Viood  and  Empson's  rights  as  against  the 
sureties  Fortune  and  Krelelsbelmer. 

[3]  In  BO  far  as  the  failure  of  the  superior 
court  to  render  euch  a  judgment  against  the 
sureties  Fortune  and  Kreielshelmer  is  con- 
^cemed,  it  seems  equally  plain  that  a  supe- 
rior court  has  no  power  to  render  such  a 
judgm^t  in  connection  with  a  judgment  it  Is 
by  this  court  directed  to  render,  because 
there  is  no  statute  authorizing  a  superior 
court  to  render  such  a  judgment.  Besides, 
as  said  In  Richardson  t.  Sears,  87  Wa^.  212, 
151  Pac.  601 : 

"We  have  held  in  a  long  line  of  cases  that  the 
trial  court,  after  an  appeal  and  remittitur,  bas 
no  power  to  enter  any  other  judgment  or  de- 
cree In  the  cause  than  that  directed  by  the  api>el- 
late  court." 

And,  as  we  have  seen,  this  court  did  not 
direct  the  superior  court  to  render  any  judg- 
mmt  against  the  sureties  upon  the  bond. 

[4]  It  seems  to  be  well-settled  law  that 
whatever  statutory  right  a  succe&eful  party 
upon  an  appeal  may  have  to  a  summary  judg- 
ment rendered  by  the  appellate  court  against 
sureties  up<Hi  a  supersedeas  bond  In  connec- 
tion with  the  final  disposition  of  the  case 
by  the  appellate  court  is  a  remedy  merely 
cumulative  of  the  common-law  remedy,  and 
does  not  affect  the  right  of  such  successful 
parties  to  maintain  an  independent  acti<n  ui>- 
on  such  a  bond  In  lieu  of  Aiich  statutory  rem- 
edy. 2.  B.  a     319.  We  conclude  that  the 


failure  of  this  court  and  the  stq>erior  court 
to  render  judgment  against  Fortune  and 
Kreielshelmer  as  sureties  upon  the  superse- 
deas bond  when  the  case  of  Hayes  &  Porter 
against  Wood  and  Bmpson  was  finally  dis- 
posed of  did  not  in  the  least  impair  the  rif^t 
of  Wood  and  iknpson  to  seek  recovery  in 
an  independent  actlcu  upon  the  supersedeas 

IXMld. 

[S-7]  It  la  contmded  tn  behalf  of  appellant 
Alice  Bmpson  that  the  superior  court  erred 
in  doiying  her  judgment  against  the  execu- 
tors of  die  estate  ot  Jacob  Krelelsbeima-  who 
bad  executed  Oie  supersedeas  Ixxid  as  surety 
with  Fortune.  The  superior  court  denied  re- 
covery Eo  claimed,  because  there  had  not  been 
presented  to  the  executors  any  claim  pre- 
liminary to  this  action,  as  required  by  sec- 
tions 1472-1479,  Rem.  Code.  The  only  thing 
Atme  by  Wood  or  Bmpson  lotting  to  the  pres- 
entati<m  of  such  a  dalm  was  the  presenta- 
tion to  the  executors  of  an  abstract  of  the 
judgment  for  $1,S00,  rendered  by  the  su- 
perior court  against  Hayes  &  Porter  by  di- 
rection of  this  court,  wbl(^  abstract  was 
certified  to  by  the  clerk  of  the  superior  court. 
This  abstract  falls  entirely  to  show  or  to 
suggest  any  liability  on  the  part  of  Fortune 
and  Erelelshelmer  as  sureties  upon  the  su- 
persedeas bond.  Indeed,  there  is  nothing  upon 
its  face  Indicating  that  it  is  a  claim  against 
the  sureties  or  the  executors  of  the  estate  of 
Jacob  Krelel&helmer.  Besides,  it  is  not  sup- 
ported by  the  oath  of  any  one  as  required  by 
section  1473,  Rem.  Code.  It  Is  argued  by 
cotmsel  for  Empson:  First,  that  it  is  not 
such  an  obllgatiou  as  Is  required  to  be  sup- 
ported by  oath  upon  presentation  to  an  exec- 
utor or  administrator ;  and,  second,  that 
these  executors  waived  formal  presentation 
thereof  by  writing  Wood  and  Empson  a  note 
rejecting  a  claim  but  not  designating  this  one. 
These  contentions  are  both  effectually  an- 
swered by  our  holding  in  Barto  v.  Stewart,  21 
Wash.  605,  59  Pac.  4S0;  Ward  v.  Magaha, 
71  Wash.  679,  129  Pac.  395 ;  SeatUe  NaUonal 
Bank  v.  Dldtinson,  72  Wash.  403,  130  Pac. 
372;  Butterworth  v.  Bredemeyer,  89  Wash, 
677,  155  Pac.  152;  and  Zuhu  v.  Horst.  170 
Pac.  1033.  By  these  decisions  It  has  become 
the  settled  law  of  this  state  that  the  pn^er 
presentation  of  a  claim  is  a  fact  to  be  proven 
essential  to  the  cause  of  action,  and  that  on 
executor  or  administrator  cannot,  because  of 
the  mandatory  provisions  of  our  claim  stat- 
ute, waive  such  presentation  so  as  to  estop 
himself  from  defending  upm  the  ground  of 
want  of  such  proper  presentatiUm.  This  al- 
leged claim,  in  its  last  analysis,  was  not  pre- 
sented in  writing  at  all,  but  a  paper  was  pre- 
sented whl(^  it  is  daimed,  suiqdemented  by 
oral  evidence,  constituted  a  claim,  but  ;whlch 
upon  its  fftce  was  not  a  daim  against  the 
estate  of  Kreielshelmer.  Presentation  of  die 
claim  was  denied,  and  <Hie  of  the  questions  of 
fact  tried  In  the  case.  Plainly,  we  think,  the 
trial  court  did  not  err  In  denying  recovery 
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against  the  executors  for  want  of  pn^r  pres- 
entation of  the  claim  saed  upon. 

[8]  It  la  farther  contended  In  behalf  of  ap- 
pellant Fortune  that  he  was  In  law  released 
from  liability  upon  the  supersedeas  bond 
because  of  Empson's  failure  to  present  a 
prefer  claim  to  the  executors  of  the  estate 
of  Jacob  Krelelshelmer,  which  resulted  in 
her  failure  to  recover  against  them.  Counsel 
rely  upon  the  general  rule  that  the  release 
by  the  benefldary  of  one  of  two  Jointly  bound 
cosureties  will  effect  the  release  of  the  other, 
at  least  to  the  extent  that  the  right  of  con- 
tribution of  the  other  surety  against  the  one 
so  released  la  Impaired  thereby.  We  may 
concede,  for  argument  sake,  this  to  be  the  law 
applicable  when  the  relMse  of  one  surety  is 
effected  by  contract  made  with  him  by  the 
beneficiary.  However,  no  authority  has  been 
brought  to  our  attention  holding  where  one 
of  two  sureties  Is  released,  as  were  these 
executors,  that  such  release  impairs  the  bene- 
ficiary's rights  to  recover  the  full  amount  of 
the  bond  from  the  other,  providing  the  bond 
upon  whl<3i  he  sues  is  a  several  as  well  as 
a  joint  obligation,  permitting  his  suing  upon 
the  bond  and  recovery  in  an  action  against 
one  alone.  It  seems  to  us  that  Empson  Is  in 
no  less  favorable  position  here  than  as  if  she 
liad  saed  Fwtttne  alone.  If  she  conld  have 
done  that,  she  could  not  now  be  held  without 
right  ot  tvsayecj  against  blm  for  the  full 
amount,  by  reason  of  her  present  situation 
relative  to  the  executors.  Plainly,  she  did 
not  release  the  executors  by  any  contract  or 
understanding  had  .with  them ;  besides,  she 
commenced  this  action  on  March  10,  1916, 
plainly  within  the  year  for  the  presentation 
of  claims  to  the  executors,  since  they  were 
i^^lnfed  as  such  April  16, 1915.  As  to  when 
thereafter  they  gave  notice  to  creditors  we 
are  not  advised,  so  that,  In  so  far  as  the  im- 
pairing of  Fortune's  right  of  contribution  is 
concerned,  he  had  ample  time  to  present  his 
contingent  claim  of  contribution  to  the  exec- 
utors which  might  result  from  the  recovery 
of  the  Judgment  against  him  for  the  whole 
amount  of  the  bond.  It  would  seem  therefore 
that,  if  Empson  was  at  all  bound  to  take  no- 
tice of  the  contribution  rights  which  might 
arise  as  between  the  sureties,  she,  in  any 
event,  did  not  prevent  Fortune  from  pro- 
tecting his  contribution  right  as  against  the 
executors.  We  do  not  express  any  opinion 
in  regard  to  her  legal  duty  in  that  behalf, 

[I]  Our  inquiry  must  go  back  to  the  ques- 
tion of  wheth^er  or  not  Fortune  could  be  sued 
and  recovered  against  as  upon  a  Be^'eral  lia- 
bility; that  Is,  was  his  Uabillty  under  this 
surety  bond  several  as  well  as  Joint  with 
Krelelshelmer?  The  surety  bond  here  sued 
upon  is  not  in  express  terms  either  Joint  or 
several.  Aside  from  Ita  conditions  It  reads 
as  follows: 

"Know  all  men  by  these  presents,  thfjt  we 
Hayes  &  Porto-,  Inc.,  a  corporation,  as  principal 


being  die  plaintiff  herein,  and  J,  Knrf»1ahrfmw, 
and  John  Fortnne,  gurenes,  are  hdd  and  firmly 
bound  unto  the  defendant,  Amos  Wood  and 
Alice  Empson  in  the  full  sum  of  |3,400  lawful 
money  of  the  United  States,  In  which  sum  we 
bind  ourselves,  our  assigns  h^rs,  execotcMra  and 
administrators    firmly    by    these  presents. 

Counsel  bare  not  given  us  the  benefit  of 
the  citation  of  any  authorities  throwing 
light  upon  Qie  question  of  whether  or  not 
the  bond  is,  in  law,  several  as  well  as  Joint 
What  Independent  Investigation  we  have 
found  time  to  make  upon  the  subject  con- 
vinces us  that  after  all  it  la  a  qaestton  of 
intent  on  the  part  of  those  who  execute  snch 
obligations,  to  be  determined  from  the  lan- 
guage of  the  instrument  and  the  circum- 
stances of  eactj  particular  case.  Looked  at 
in  this  light,  and  having  in  view  the  purpose 
of  the  execution  of  such  bonds  and  the  stat- 
utes requiring  their  execution  in  order  to 
stay  proceedings  upon  appeal,  we  feel  con- 
strained to  adopt  the  view  that  this  Is  in 
law  a  several  as  wdl  as  a  Joint  obligation. 
Having  arrived  at  this  conclusion,  we  think 
It  follows  as  a  matter  of  course  that  For- 
tune could  have  been  sued  upon  the  bond 
separately,  and  that  he  was  severally  as 
w^l  as  Jointly  liable  for  the  whole  amount 
recovered  thereon.  This  being  so  and  Emp- 
Bon  being  no  more  unfavorably  situated  than 
as  if  she  had  sued  Fortune  separately  it  was 
not  error  to  render  Judgment  in  her  favor 
against  Fortune  alone,  though  she  was  un- 
able to  recover  against  the  executors  of  bis 
cosurety's  estate. 

We  conclude  that  the  judgment  must  be 
affirmed.  It  is  so  ordered.  Neither  Empson 
nor  Fortune  will  recover  costs  in  this  court, 
but  the  executors  will  recover  costs  in  this 
court  against  Empson. 

ELLIS,  C.  J.,  and  WEBSTEB,  MAIN,  and 
FULLERTON,  JJ.,  concur. 


EAST  ABEKDEEN  L.\ND  QO.  t.  GRAYS 
HARBOR  COCXTT.    (Xo.  14392.) 

(Supreme  Court  of  W^asbiugtoB.   May  7.  1918.) 

1.  Taxation  «=>3iS— Valuatios^  of  Lands— 

TiDELANDS. 

If  tidelands  have  a  large  value  by  reason  of 
the  fact  that  the  owner  can  force  the  uplaad 
owner  to  pay  a  great  price  for  it,  there  is  no 
such  taxable  value  where  the  tidelaod  and 
upland  are  owned  by  the  same  person. 

2.  Taxation  <fc»34S— Valuation  or  Land — 

COMPAHISON  WITH  OTHEB  LANO, 

The  law  will  not  tolerate  for  taxation  ot 
lands  &  valuation  fixed  by  comparisona.  vh«re 
the  testimony  is  overwhelming  that  the  particu- 
lar tracts  in  controversy  have  no  such  value. 

3.  TAXATion  «s>49^TALUATioir  or  Land— 

EVIDENCB. 

In  action  to  compel  county  to  accept  tender 
of  taxes,  evidence  held  to  show  that  volnatioa 
of  tideland  as  fixed  by  osseesor  was  exceflsive. 
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Department  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County ;  R.  H.  Back, 
Judge. 

Action  by  the  East  Aberdeen  Laud  Com- 
pany to  compel  Grays  Harbor  County  to  ac- 
cept a  tender  of  taxes.  Judgment  tor  de- 
fendant, and  plaintiff  appeals.  Rerersed. 
with  Instructions. 

Morgan  &  Brewer,  of  Hoqulam,  for  appel- 
lant W.  H.  Tucker  and  J.  B.  Stewart,  both 
of  Aberdeen,  for  respondent 

CHADWICK,  J.  This  Is  an  action  brought 
by  the  appellant  to  compel  the  county  ot 
Grays  Harbor  to  accept  a  tender  of  taxes 
upon  certain  tldelauds  bordering  the  shores 
of  the  Chehalls  river. 

The  Chehalls  river  empties  into  Grays 
Harbor,  and  for  several  miles  from  its  mouth 
is  navigable  for  ocean-going  vessels.  The 
cities  of  Hoquiam,  Aberdeen,  and  Cosmopolls 
are  located  on  the  river.  The  tidelands  af- 
fected by  this  suit  are  located  across  the 
river  from  the  dty  of  Cosmopolls  and  from 
thence  down  the  stream  to  a  point  at  about 
the  east  boundary  of  the  city  of  Aberdeen. 
The  uplands  abutting  the  shore  are  unim- 
proved logged-ofT  land  of  the  character 
known  as  tldeland  swamp.  They  have  a 
potential  value  for  factory  and  mill  sites  and 
are  assessed  at  from  $50  to  $100  per  acre. 

Harbor  areas  were  established  lu  the  Che- 
halls river  in  1892.  The  Inner  harbor  line 
was  so  established  with  reference  to  the 
meander  line  that  several  strips  or  threads 
of  land  were  left  between  the  Inner  line 
and  the  meander  Une.  These  the  state  has 
claimed  as  tidelands.  It  afterwards  caused 
them  to  be  surveyed  in  six  tracts.  They 
were  offered  for  sale  In  September,  1912,  at 
public  auction  by  appellant,  the  owner  of 
the  upland,  for  the  sum  of  $T3u.69.  Each 
strip  varies  In  width,  from  a  feather  edge 
to  100  feet  at  a  point  in  one  of  the  strips. 
The  tracts  are  numbered  and  have  a  total 
area  of  2.73  acres.  They  were  assessed  in 
1913  and  1914  as  shown  below.  The  basis 
of  actual  valuation  for  1014  la  shown : 


Tract 

Ac  res 

Assessed 

Assessed 

Bssls  actual 

1913 

1914 

valuatioa 

41 

67/100 

1  $40 

1  4336 

116210 

30 

17/100 

340 

2040 

2400 

37 

93/100 

140 

17^ 

38» 

17 

48AO0 

820 

1190 

4m 

28 

7/100 

46 

400 

11428 

at 

61/100 

13G 

1106 

4334 

fisto 

HOW 

The  basis  for  valuation  In  each  year  was 
50  per  cent,  of  the  actual  value.  The  tender 
made  by  appellant  was  based  uiwn  a  value  of 
$658.60  per  acre.  There  is  no  testimony  tend- 
ing In  any  way  to  show  that  there  had  been 
any  increase  in  the  value  of  the  lands.  The 
land  was  assessed  under  a  theory  or  plan 
advanced  by  a  deputy  assessor  who  selected 
a  tract  of  tldeland  about  midway  of  the 
water  firont  of  Aberdeen,  and  about  200  Itoet 


deep,  and  then  fixed  um&B  running  In  either 
direction.  Property  was  assessed  by  gradu- 
ated valuations  with  reference  to  the  value 
of  the  primary  unit,  80  per  cent,  being  fixed 
on  account  of  water  frontage  and  20  per 
cent,  on  account  of  area.  The  assessment  is 
further  defended  on  the  ground  that  the  tide- 
lands  were  of  greater  value  than  other  lands 
would  be,  because,  as  it  is  conceived,  the 
owner  of  the  tidelands  would  have,  under 
the  laws  of  this  state,  a  preference  right  to 
lease  the  harbor  area. 

When  this  case  was  beard,  the  late  Judge 
Morris  was  sitting  witb  the  court  After 
consoltatlDn,  three  of  the  Judges,  including 
Jndge  Morris,  were  of  the  opinion  that  the 
assessment  bad  been  made  upon  a  funda- 
mentally wrong  basis,  in  that  the  zone  sys- 
tem, if  sustained  by  an  arbitrary  bolding 
of  value  within  the  zone,  was  based  upon 
the  value  of  the  central  nnit  rather  than 
upon  tbe  foil  fair  cash  value  of  the  pnqn 
erty  taxed,  which  may  be  greater  or  less, 
d^tradlng  entirely  upon  its  aituatton  and 
adaptability  for  commercial  nses.  And  for 
the  fnrther  leason  that  tbe  aseessors'  theory 
ot  preference  right  to  lease  the  harbor  area 
could  not  be  sustained,  for  the  time  has 
long  since  passed  when  a  preferential  right 
could  be  exercieed.  Two  of  Oie  Judges  were 
ot  the  opinion  that  tbe  case  should  be  re- 
versed on  the  evidence  of  value,  and  It  iB 
upon  this  ground  that  the  Judgment  wHI  be 
questioned. 

TbB  consensns  of  oidnlon  of  no  less  than 
twelve  of  the  most  prominent  property  hold- 
ers in  Grays  Harbor  county  Is  to  the  effect 
that  the  tldeland  tracts  have  no  practical 
value  apart  from  tbe  ui^ands,  and  that  the 
whole  property  tldeland  and  upland  when 
considered  as  one  property  la  not  worth  to 
exceed  $40  to  $90  per  acre.  It  will  be  borne 
in  mind  tbat  the  upland  U  assessed  on  a 
valnati<m  of  f  100: 

The  agent  of  the  owner  ot  the  land,  Mr. 
Heermans.  testified  that  be  hu  the  whole 
tract,  450  acres  of  upland  and  the  2.73  acres 
of  tldeland  listed  for  sale  at  $25,000,  less 
than  $60  per  acre,  with  no  offers,  and  that: 
"It  can  be  purchased  at  a  good  deal  less 
money  than  that  too.  I  am  authorized  to  sell 
to  any  taker  at  these  figures  without  calling 
upon  the  owner,  and  I  am  instructed  to  submit 
any  other  offer  made." 

[1]  The  witnesses  who  were  Interrogated 
upon  the  subject  say  that  the  tldeland  tracts 
cannot  be  put  to  any  use  apart  from  the  up- 
lands, and  that  there  was  no  demand  for 
such  lands  at  the  time  they  were  assessed. 
As  one  witness  says: 

"These  lands  have  a  value  If  you  consider 
tbe  upland  and  the  tideland  and  tbe  harbor  area 
together;  that  i&  If  there  was  any  demand  for 
it.  *  *  *  I  would  consider  it  mer^  a 
nominal  value.  Good  to  hdd  up  the  owner 
the  inside  in  the  hands  of  an  unscrupulous  per- 
son." 

This  sentiment  la  concurred  In  by  some  of 
the  other  witnesses,  apd,  when  the  testimony 
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of  the  deputy  assessor  is  sifted,  It  Is  really 
the  basis  upon  which  he  fixed  values  so 
greatly  In  excess  of  the  values  tor  market 
or  for  practical  uses.  He  says: 

"In  making  this  assessment  I  made  it  ander 
the  theory  or  belief  that  the  law  permitted  the 
adjacent  owner  to  control  the  adjacent  harbor 
area.  I  toob  into  consideration  that  they  were 
using  the  entire  lot  of  38  and  didn't  confine 
themselves  to  the  88  feet  (Ab.  89.)  And  in 
assessing  all  of  this  we  took  into  account  the 
fact,  or  supposed  fact,  that  the  adjacent  owner 
had  ^e  preference  right  to  lease  the  harbor 
area  in  front  of  it   (lb.  90)." 

Counsel  for  respcmdent  says: 

"The  tidelaud  owner  holds  the  key  to  the 
Bitaati(m  and  values  his  lands  accordingly.  He 
has  a  special  class  of  property  because  of  its 
peculiar  situation,  and,  inasmuch  as  he  can 
demand  a  high  price  for  such  property,  he  holds 
it  accordingly.'*^ 

But  as  applied  to  this  case  the  theory  is 
Qot  sound.  If  a  third  party  owned  the  show 
strings  al<nig  the  river  and  it.  seemed  rea- 
sonable that  he  would  be  able  to  sell  them 
to  an  upland  owner  now  or  at  some  future 
time,  It  might  be  that  an  assessor  could  cap- 
italize bis  hope  for  him,  at  least  so  far  as 
the  tax  rolls  are  concerned,  and  that  the 
courts  would  sustain  his  [>aper  profits  as  a 
true  fair  cash  market  value;  but  where  the 
same  party  owns  the  two  tracts,  and  there 
la  no  possibility  of  a  sale  to  the  upland  owner 
BO  that  he  may  get  access  to  deep  water,  and 
the  tideland  strips  have  no  value  potential 
or  prospective  for  building  purposes,  there  la 
no  possible  ground  upon  which  to  base  the 
fandful  values  fixed  by  the  assessor. 

There  Is  a  p(viilar  tradition  laundied  In 
the  yeara  of  the  atate'a  adolescence  that  Ude- 
landa  as  distinguished  from  other  land  have 
8«ne  myateriona  qualitr  to  which  value  at- 
taches, and  which  will  not  brook  the  Inter- 
ference of  doubt  or  argument;  but  after  all 
tldelflnda  are  only  lands.  They  may  be  ogC 
great  value  or  they  may  taaTe  UtOe  value. 
But  all  things  are  to  be  ctmslderedi  the  same 
elenentq  whldi  gWe  value  to  one  claaa  o£ 
land  will  give  It  to  another,  and,  wben  land 
which  for  the  purpose  of  claaalflcatlon  la  llst^ 
ed  aa  tideland  and  axM  by  the  state,  It  la  no 
longer  to  be  r^rded  aa  of  a  dasa,  but  as 
property  and  to  be  valued  accordlnff  to  Its 
tBir  cash  value. 

Tbla  case  is  very  mudi  stronger  upon  Its 
fiicts  than  ia  the  case  ct  Graya  Harbor  Const. 
Co.  V.  Grays  Harbor  County,  168  Pac.  1138, 
where  we  refused  to  sustain  an  assessment 
based  upon  a  value  more  than  three  times 
greater  than  the  salable  value  of  the  prop- 
erty. 

It  ia  insisted  that  the  Judgment  should  be 
sustained  because  It  Is  shown  Uiat  the  Stand* 
ard  Oil  Ccxnpeny  bought  a  tract,  1%  acres, 
of  tldelands,  and  about  two  acres  of  upland 
having  a  frontage  of  575  feet,  for  J7,500  In 
1914.  The  tidelands  were  assessed  at  $2,125 
and  the  upland  at  $1,200. 


[2]  It  may  be  that  the  property  was  well 
worth  that  sum,  and  that  other  tracts  woiild 
sustain  a  greater  value;  but  the  law  will 
not  tolerate  a  valuation  fixed  by  compari- 
sons, where  the  testimony  overwhelms  that 
the  particular  tracts  in  controversy  have  no 
such  value.  But  we  find  no  argument  la 
these  figures.  The  tideland  sold  to  the  Stand- 
ard Oil  Company  was  assessed  upon  a  valu- 
ation of  14,250  per  acre.  Let  this  compere 
with  the  assessment  of  appellant's  property, 
whldi  Is  confessedly  less  valuable.  Tract 
41  is  assessed  at  ?15,200  per  acre.  Tract  36 
Is  assessed  at  $24,000  per  acre.  Tract  37  Is 
assessed  at  $3,838  per  acre.  Tract  27  Is  as- 
sessed at  $4,962  per  acre.  Tract  28  is  as- 
sessed at  $11,428  per  acre.  Tract  26  Is  as- 
sessed at  $4334  per  acre.  And  the  assess- 
ment of  other  watw  front  proi>erty  not 
shown  to  be  less  valuable  than  appellanfs 
property  at  from  $10  to  $260  per  acre. 

[8]  The  valuation  Is  not  sustained  by  the 
testimony,  nor  Is  the  assessment  equal  and 
uniform  with  other  like  property.  State  ex 
reL  Wolfe  v.  Parmenter,  60  Wash.  164,  96 
Pac.  1047,  19  U  B.  A.  (N.  S.)  707;  Spokane 
&  Eastern  Trust  Co.  v.  Spokane  County,  70 
Waah.  48,  126  Pac.  64,  Ann.  Cas.  1914B,  641: 
Savage  v.  Pierce  County,  68  Wash.  625,  12S 
Pac.  1088;  State  ex  rel.  Oregon  B.  ft  N.  Co.. 
V.  Clauseo.  63  Wash.  536, 116  Pac.  7. 

Tender  having  been  made  upon  a  valua- 
tUm  of  $630  PCT  acre,  which  la  far  above  the 
ftilr  cash  value  ct  the  pH^jerty  as  shown  by 
the  testimony,  the  case  will  be  reversed,  with 
Instructions  to  enter  a  Judgment  in  ftivor  of 
appellant. 

BUMS,  a  J.,  and  MOUNT,  concop. 
HOI<C0fifB,  J.  I  concur  In  the  nault. 

NOBTHERN  PAC.  BY.  CO.  v.  SNOHOMISH 
COUNTY.    (No.  14691.) 

(Sapreme  Court  of  Washington.   April  3SK 

1918.) 

1.  JUDOUEirr  «=>702  — BES  JtTDlCATA  —  Coh- 

cnsBENCE  or  iDBNTrrr. 
Decree  in  a  mandamus  proceeding  by  the 
mayor  of  a  city  to  compel  coantv  tax  assMsor  to 
extend  upon  the  county  tax  roUa  certain  taxes 
levied  by  the  city  would  not  be  res  jodtcata  in 
an  action  by  a  taxpayer  against  the  county  to 
strike  such  levy  from  the  tax  rtsiOs. 

2.  JuDQioiKT  ga»e34— "Baa  JoniCATA"— Cow- 

OTTKBENCB  OF  IDENTTTT. 
To  make  a  judgment  res  iadleata  In  a  subee- 
qaent  action  there  must  be  concorrwice  of  iden- 
tity in  four  respects:  (1)  Of  aobject-matter; 
(2>  of  cause  of  action ;  (3)  of  persons  and  par- 
ties; and  (4)  in  the  Quality  of  the  persons  for  or 
against  whom  the  claim  is  made. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Bts  Adjo- 
dicatB.1 

3.  Courts  «s>89— Bduc  or  Stabk  Dicisia 

Decision  in  mandamus  proceeding  by  the 
mayor  of  a  city  to  compel  county  tax  assessor 
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to  extend  npon  county  rolls  certain  excess  taxes 
levied  br  nie  city,  not  baring  been  appealed 
from,  wul  not  be  adhtfed  to  imdw  docmne  of 
atare  decials;  there  being  no  evideace  of  a  gener- 
al acquiescence  of  taxpayers  affected  or  that  any 
vested  rights  had  been  acqaired  nnder  anch  deci- 
■ion. 

4.  MtnrioiPAL  OoapoBA.TioifB  «s;»9G6a)  — 
Statute— Vaudatino  Excess  Tax  Levies 

— CONSTBUCTION— "AttKMPT  TO  COLLECT." 
Under  Laws  1915,  a  176,  |  1,  Talidating 
certain  excess  tax  levies  for  tiie  rear  1818  and 
1914  in  cities  of  third  class,  "provided,  this  act 
shall  not  spply  to  such  dtles  as  did  not  attempt 
to  collect  sucn  levies,"  there  could  be  no  re- 
covery of  excess  tax  by  a  city  in  whicb  no  tax- 
payer had  paid  the  excess  tax  at  the  time  of  the 
paasage  of  the  act;  the  words  "att«npt  to  col- 
lect" meaning  at  least  a  partially  successful  at- 
tempt to  do  the  final  act  of  raising  the  excess 
revenue,  namely,  the  procuring  of  the  money 
from  the  taxpayers  by  the  county  treasurer  or 
the  city. 

5.  SxAxnras  <8='206  —  Pboviso  —  Conbtbuo- 

TION. 

It  is  the  duty  of  a  court  within  the  bounds 
of  reason  to  give  to  a  proviso  of  a  statute  some 
meaning  rather  than  none. 
0.  Municipal   Cobfobations   «=3966(1)  — 
Statute— Validatiho  Excess  Levies— Con- 
btbuction— Attempt  to  Colij:ct. 
Conceding  that  mandamns  by  the  mayor  of 
the  city  of  the  third  class  to  compel  county  as- 
sessor to  extend  upon  county  rolls  excess  levy 
claimed  to  be  validated  by  Laws  1915,  c.  170, 
I  1,  was  an  "attempt  to  collect,"  it  came  too 
late,  since  under  the  proviso  of  said  section  tax 
can  be  collected  only  where  there  has  been  an 
attempt  to  collect  ptior  to  passage  of  act. 

Holcomb,  J.,  dissenting. 

D^>aTtment  2.  Appeal  from  Superior 
Court,  Snohomlsih  County;  Balidi  C  Bell, 
Judge. 

Action  by  the  Northern  Pacific  Railway 
Company  against  Snohomish'  Coun^.  Decree 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

lAoyA  tt,  BlaA  and  John  Sandldge,  both 
of  Everett,  and  B.  W.  Klein,  of  Snohomish, 
for  ain>ellant  Geo.  I.  Beid,  J.  W.  Quick,  L. 
B.  Da  Praite,  and  C:  A.  Murray,  all  of  l^co- 
ma,  ftir  reqwndent. 

ELLIS,  G.  J.  Plalntlfr  brought  this  action 
to  cancel  and  strike  from  the  tax  rolls  of 
Snohomish  county  certain  taxes  against  Its 
property  baaed  upon  the  levy  for  dty  pur- 
poses by  the  dty  of  Snohomish,  a  dty  of 
the  third  class,  for  the  year  1913,  and  ex- 
tended upon  tiie  county  tax  rolls  for  the  year 
1916. 

The  agresd  facts  are  as  foUovrs:  The  dty 
made  a  levy  for  the  year  1913  of  19.2S  mills 
for  all  dty  purposes.  That  levy  was  certi- 
fied for  extension  on  the  tax  rolls  of  Snoho- 
mish county,  but  at  the  suit  of  a  taxpayer 
against  the  county  assessor  the  extension  as 
to  all  of  the  levy  in  excess  of  4.8  mills  was  by 
the  superior  court  enjoined  as  Illegal  and  ex- 
cessive. On  appeal  to  this  court  the  decree 
of  injunction  was  affirmed.  Whitfield  y. 
Davies,  Assessor,  78  Wash.  256,  138  Pac.  883. 
Thereafter  the  levy  to  the  extent  of  the  4.8 


mills  which  was  not  enjoined  was  extended 
upon  the  county  tax  rolls  for  the  year  1913, 
and  the  resulttog  tax  as  against  the  proper- 
ty of  the  plaintiff  herein  was  paid.  No  at- 
tempt was  then  or  thereafter  made  by  the 
dty  or  county  of  Snohomish  to  extend  or  col- 
lect the  14.45  mills  which  had  been  so  adjnc^^ 
ed  excessive  and  ill^al  until  after  the  pas- 
sage by  the  Legislature  of  1916  of  chapter  176, 
Laws  of  1915,  p.  587,  entitled  "An  act  relating 
to  the  validation  of  certain  tax  levies  in 
dtles  of  the  third  class,  and  providing  tor 
their  collection." 

Subsequent  to  the  passage  of  the  act  ct 
1915  In  an  action  styled  State  ex  reL  Watson, 
Mayor  of  the  City  of  Sndiomlsh,  v.  Davies, 
County  Assessor,  a  writ  ot  mandate  wag  is* 
sued  from  the  superior  court  far  Snohomish 
county  dlrectlns  t2ie  assessor  to  extend  upon 
the  county  rolls  for  the  year  1916  the  ex.- 
cescdve  14.45  mUla  of  tbe  JS18  levy.  The  ex- 
tenslon  was  accordingly  made  npon  the  basis 
ot  the  191S  Taluatltm;  hmce  this  suit. 

Upon  these  facts  tbe  trial  court  In  this  ac- 
tl<m  entered  a  decree  canceling  ttie  tax  levy 
as  against  plaintiff's  property.  Tbe  county 
appeals. 

Appellant  nmtenda:  (1)  That  the  decree  in 
State  ex  reL  Watson,  Itbyor,  v.  Davies,  As- 
sessor, supra,  is  res  judicata  In  this  case,  or 
In  any  event  Aould  be  followed  <m  the  ptin- 
dple  of  stare  decisis;  and  ^  that  the  trial 
court  placed  an  erroneous  construction  upon 
eh^iter  176k  Laws  191S.  We  shall  oonslder 
these  in  the  order  stated. 

tt.  2]  1.  Is  the  mandate  issued  In  the  suit 
of  the  mayor  of  ttie  dty  against  tbe  assessor 
of  the  county  a  bar  to  this  action?  We  think 
not.  To  make  a  Judgmokt  res  Judicata  in  a 
subsequent  action  there  must  be  a  ooncor- 
rence  of  Identity  In  four  respects:  (1)  Of 
subject-matter';  0!)  of  cause  of  actlmi;  ^  of 
persons  and  parties;  and  (4>  In  the  quality 
of  the  persons  for  or  against  whom  the  claim 
Is  made.  1  Freeman,  Judgments  (4th  Ed.) 
I  12B2;  8  Bouvler's  Law  Dictionary,  Rawles' 
3d  Bev.,  p.  2910;  Atdilson,  etc.,  R.  Co.  v. 
Com'rs  of  Jefferson  County,  12  Kan.  127,  135, 
136;  Turner  Township  v.  Williams,  17  S.  D. 
548,  97  N.  W.  842. 

Manifestly  th^e  Is  no  such  concurrence  of 
Identity  in  these  two  suits.  It  may  be  con- 
ceded that  the  subject-matter  la  the  same, 
and,  in  a  broad  sense,  that  the  causes  of  ac- 
tion are  identical,  but  there  the  identity 
vanishes.  The  parties  are  not  the  same  d- 
ther  actually  or  by  privity.  Neither  the 
plaintiff  nor  the  defendant  In  the  other  ac- 
tion appeared  In  the  same  quality  or  capadty 
as  does  the  plaintiff  In  this  action.  The  may- 
or's action  was  not  in  his  personal  quall^  or 
capadty  as  a  taxpayer  on  his  own  behalf  and 
on  behalf  of  others  similarly  situated,  nor  did 
the  county  assessor  defend  lu  tbe  capacity  of  a 
taxpayer.  The  mayor  did  not  sue  nor  the  as- 
sessor defend  as  a  mwnber  of  a  class  for  him- 
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•elf  and  others  of  the  same  class,  as,  for  in- 
stance, in  tbe  case  of  a  stockholder's  action. 
Respondent  was  not  a  party  to  the  other  action 
either  actually  or  potentially  by  representa- 
tion as  a  memt>er  of  a  class.  On  the  contrary, 
respondent's  Interest  was  and  Is  adverse  to 
that  of  both  parties  to  the  other  action  In 
the  capacity  in  which  they  there  appeared. 
In  fact,  that  whole  proceeding  was  in  Its 
purpose  adverse  to  respondent's  interest  Re- 
spondent had  no  day  In  court  in  that  action. 
The  Judgment  there  is  not  a  bar  to  Its  action 
here. 

"Of  course,  to  say  that  a  decree  rendered  pro 
confesso  in  an  action  between  two  parties,  both 
of  whose  interests  are  adverse  to  the  plaintiff's 
concludes  this  plaintiff,  and  bars  its  rights,  is 
absurd."  Atchison,  etc.,  R.  Go.  T.  Gom'rs  of 
JefferBon  County,  sopra. 

The  rule  announced  in  Stallcup  t.  Tacoma, 
13  Wash.  141,  42  Pac.  Ml,  D2  Am.  St  Bep. 
26,  relied  upon  by  api>ellant,  has  no  applica- 
tion to  the  facts  here.  The  other  case  cited 
by  appellant  in  this  connection,  Waldron  v. 
Snohomish,  41  Wash.  666.  83  Fac.  1106.  Is 
even  less  apposite.  It  rested  vpom  speclflc 
statutory  provisions  governing  reassessments 
for  local  improvements.  The  general  doctrine 
of  res  Judicata  was  not  involved. 

[3]  Tbe  daim  that  the  decision  in  tbe  suit 
of  the  mayor  against  the  county  assessor 
wfalcta  was  not  appealed  trou\  should  be  ad- 
hered to  under  the  doctrine  of  stare  decisis  is 
untenable.  That  doctrine  Is  invoked  to  pre- 
serve rules  of  law  established  by  deciatona  ct 
long  standing,  usually  of  conrta  of  last  resort 
There  is  no  evidence  In  this  case  that  there 
has  beai  any  general  acquiescence  by  tbe  tax- 
payers afTected,  1a  the  Judgment  entered  in 
the  maycHT's  action  nor  that  any  vested  rights 
have  beoi  acquired  tberennder. 

[4]  2.  Did  the  trial  court  place  an  errtme- 
COS  constmctlon  on  idiapter  l76  of  the  Laws 
of  1916?  We  think  not  0^  act  omlttliig 
title,  reads  as  follows: 

"Section  1.  That  tbe  tax  levies  made  by  cities 
of  the  third  class  for  the  years  ldl3,  1914  and 
prior  years  are  hereby  ratified  and  validated 
wherever  the  only  reason  of  the  invalidity  of 
anch  tax  levy  or  levies  la  that  the  same  were 
made  in  excess  of  the  limitation  prescribed  by 
statute,  or  were  not  apportioned  according  to 
the  provisions  of  chapter  108,  Laws  of  1913; 
and  upon  tbe  taking  effect  of  this  act  the  proper 
<^cer8  are  hereby  authorized  and  directed  to 
proceed  with  tbe  extension,  collection  and  en- 
forcement of  the  lien  of  anch  taxes ;  and  collec- 
tions heretofore  made  are  hereby  ratified;  Pro- 
vided, this  act  shall  not  apply  to  anch  cities  as 
did  not  attempt  to  collect  such  levies  or  wliicfa 
cancelled  tbe  same." 

It  was  sustained  by  this  court  as  constitu- 
tional In  Owlngs  V.  Olympia,  88  Wash.  289, 
152  Pac.  1019.  Appellant  relies  upon  the  body 
of  the  act  as  validating  the  excess  levy  of 
1913  as  extended  on  the  rolls  for  1916.  Re- 
spondent relies  upon  the  proviso  as  exclud- 
ing that  excess  from  the  purview  of  the  act 
The  meaning  of  the  body  of  the  act  Is  ex- 
pressed with  reasonable  certainty,  but  it 
would  be  difficult  to  achieve  a  greater  inac- 


curacy In  terms  In  tbe  same  number  of  words 
than  that  presented  In  tbe  proviso.  In  the 
first  place,  a  levy  Is  neither  collected  nor 
collectible  until  it  is  merged  into  a  tax  in  spe- 
cific sums  against  specific  properties  by  the 
action  of  the  county  commissioners.  Accu- 
rately speaking,  cities  do  not  make  levies,  but 
merely  estimates  to  guide  the  c<Hnmissloners 
In  levying  taxes  for  dty  purposes.  State  v. 
Snohomish  CJounty,  71  Wash.  320,  128  Pac 
667.  In  the  second  place,  cities  in  this  state 
cannot  collect  taxes,  much  less  incipient  lev- 
ies, and  presumably  never  attempt  to  do  so. 
The  collection  of  taxes  is  by  statute  imposed 
upon  the  county  authorities.  In  the  third 
place,  cities  do  not  cancel  tax  levies  In  any 
literal  sraise.  We  shall  assume  that  the  city 
might  effectively  repeal  or  amend  the  ordi- 
nance making  the  incipient  levy  or  estimate 
for  city  purposes  at  any  time  before  the  ex- 
piration of  the  period  for  certification  to  tbe 
county  officials  for  extension  on  the  tax  rolls, 
but  In  this  case  such  a  course  would  have 
been  an  idle  formality.  Tliat  period  bad 
passed  before  the  decision  of  the  superior 
court  enjoining  tbe  extension  of  the  levy  as  a 
tax,  which  decision  was  affirmed  in  tbe  case 
of  Whitfield  V.  Davles,  supra.  That  decision 
effectually  canceled  tbe  Incipient  levy  in  the 
only  manner  In  which  it  then  could  be  can- 
celed.  It  annulled  It. 

[S]  Literally  construed,  It  Is  obvious  that 
the  proviso  cannot  apply  to  any  tAtj  or  anj 
levy  or  ai^  tax.  But  tbe  L^slatnre  must 
have  meant  something  by  UilS  proviso.  It  is 
our  duty  within  the  bounds  of  reason  to  give 
it  some  meaning  rather  than  none.  Let  us 
therefore  assume  that  tbe  word  "collect"  was 
not  used  In  a  literal  sense,  but  In  a  broad 
sense,  embracing  the  wbole  process  or  system 
by  which  dtlss  ot  the  third  class  tlitougb  th» 
county  machinery  raise  revenue  by  taxation. 
Giving  the  word  "collect**  this  broad  signifl. 
cance,vpeUantc<Kitends  that  the  dty  of  Sno- 
homish, making  the  Initial  levy  and  by  cer- 
tifying it  for  extension  on  the  county  roUs^ 
did  all  fliat  It  legally  ooold  do  towards  a  ool' 
lectloi,  and  only  failed  because  ot  the  Injunc- 
tion In  the  WUtfldd  Case,  and  ttierefore  these 
things  must  be  held  an  "attempt  to  coUect" 
by  the  dty  within  the  meaning  of  the  pro- 
viso. But  so  to  construe  those  proceedings 
makes  the  proviso,  whea  read  with  the  body 
of  tbe  act,  absurd  because  meaninglesa  Tbe 
act  deals  with  excess  levies,  and  nothins 
else.  It  validates  them  and  authorizes  their 
extension  on  the  rolls  and  the  collection  ot 
tbe  resulting  tax.  It  ratifies  collection  there- 
tofore made.  It  Is  self-evident  that  where 
there  Is  no  excess  levy,  there  Is  nothing  to 
validate,  nothing  needing  an  authorizatioa 
to  extend  or  collect  nothing  to  ratify,  in 
short,  nothing  to  which  either  the  act  or  the 
proviso  can  apply.  If,  therefore,  the  very 
proceedings,  the  excess  levy  and  certification 
for  extension  of  that  excess,  which  alone 
can  create  or  occasion,  and  subject-matter  ot 
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tbe  body  of  the  act,  are  to  be  construed  as  an 
"attempt  to  eollect"  witbla  the  proviso,  then 
the  act  with  the  first  clause  of  the  proviso 
meaas  juet  what  It  would  mean  without  It 
The  first  clause  of  the  proviso  would  add 
nothing,  except  nothing,  provide  nothing, 
and  the  legislature  would  stand  convicted 
of  a  deliberate  absurdity. 

To  avoid  this  absurdity  and  give  any  mean- 
ing to  the  first  clause  of  the  proviso,  the 
words  "attempt  to  collect"  must  mean  at 
least  a  partially  .  successful  attempt  to  do 
the  final  act  of  raising  the  excess  revenue, 
namely,  the  procuring  of  the  money  from 
the  taxpayers  by  the  county  treasurer  for 
the  city.  In  cities  wh»e  the  attempt  had 
been  whoUy  successful  and  all  of  the  excess 
taxes  had  been  paid,  tbe  ratification  of  col- 
lections met  the  whole  purpose  of  the  act 
But  In  those  cities  where  the  Illegal  excess 
tax  had  not  been  aborted,  either  by  aban- 
donment or  court  decree,  before  It  reached 
the  final  stage  of  collection,  and  there  bad 
been  an  attMupt  to  collect,  partially  but  not 
wholly  successful,  something  more  than  rati- 
fication was  necessary  to  complete  the  collec- 
tion. The  tax  must  be  validated  and  collec- 
tion authorized  in  addition  to  the  ratifica- 
tion of  collections  already  made.  These 
things  are  supplied  by  the  other  parts  of  the 
act,  which  but  for  the  proviso  would  apply 
to  all  dtles  which  had  made  and  certified 
excess  levies  whether  any  part  of  the  excess 
had  been  collected  or  not  But  the  proviso, 
as  we  must  construe  it,  limits  the  applica- 
tion of  those  provisions  by  declaring  that 
thej-  shall  not  apply  to  cities  the  excess  levies 
of  which  there  had  been  no  attempt  to  con- 
summate the  final  act  of  collection.  This 
view  was  well  expressed  by  the  trial  court 
as  follows: 

"Chapter  176  means  that  all  the  excess  levies 
mentioned  in  it  are  validated,  their  collection 
authorized  and  directed,  and  any  colloctioRH  on 
account  of  such  made  prior  to  the  taking  effect 
of  chapter  176  in  June,  1915,  ratified  except 
where  for  any  reason  whatsoever,  be  it  the  de- 
cree of  injunction  in  the  case  of  the  City  of 
Snohomish  (Whitfield  v.  Davies,  snpra)  or  some 
voluntary  action,  regularly  or  irregularly  taken 
in  some  other  of  the  third  class  cities  of  the 
state,  no  payment  of  any  of  the  excess  levy  has 
been  made  by  a  taxpayer." 

This  view  is  forther  justified  by  the  tact 
that  it  leads  to  eQuallty  of  taxation  of  all 
persons  In  thlrd-clasa  dtles  similarly  situ- 
ated. In  every  <Aty  c£  tbe  third  class  where 
ttiere  was  an  exceaa  levy,  and  do  taxpayer 
of  sucb  dty  had  paid  the  excess  tax  at  the 
time  of  the  passage  of  the  validating  act,  no 
taxpayer  should  be  compelled  to  pay,  as  there 
was  an  equality  of  burden  without  such  pay- 
ment; hence  the  proviso,  as  we  nmstrue  it, 
that  the  act  should  not  ai^ly  to  such  dty. 
But  In  any  dty  where  any  of  the  taxpayers 
had  paid  the  excess  tax  the  act  creates  an 
equality  by  making  it  incumbent  on  all  other 
'  taxpayers  of  sudi  dty  to  pay  it.  Looking  to 
the  prior  law,  the  mischief,  and  the  remedy, 


this  must  have  been  the  purpose  in  tbe  legla* 

latlve  mind  In  passing  the  proviso. 

[•]  The  snggeetlffin  that  the  mandamus  ac- 
tion of  the  mayor  against  the  county  asses- 
sor was  an  attempt  by  the  city  to  collect  the 
tax  is  answered  by  the  fact  that,  even  so 
considered,  it  came  too  late.  It  was  long 
after  the  passage  of  the  validating  act,  while 
the  proviso  in  terms  relates  to  attwpts  to 
collect  prlM-  to  that  time. 

We  hold  that  on  the  agreed  facts  before 
us  ndther  the  dty  of  Snohomish  nor  the 
county  treasurer  for  it  had  attempted  to  col- 
lect the  excess  tax  within  the  meaning  of 
the  proviso,  but  that  the  excess  tax  levy  had 
been  canceled  and  annulled  by  the  decree  lu 
Whitfield  V,  Davies,  supra,  in  the  only  way  in 
which  It  could  be  canceled  after  the  time  for 
certification  for  extension  on  the  rolls  had 
expired,  namely,  by  the  judgment  of  a  court. 
Construing  the  proviso  in  the  only  way  whldi 
gives  It  any  force,  the  tax  here  falls  within 
both  the  contingencies  contemplated  by  the 
proviso  as  excepting  It  from  the  validating 
effect  of  tbe  body  of  the  act. 

The  Judgment  Is  affirmed. 

MOUNT,  FULLERTON,  and  CHABWICK, 
JX,  concur. 

HOIXX)MB,  J.  In  my  oplnlmi,  the  proviso 
in  question  Is  uncertain,  meaningless,  or  re- 
pugnant to  the  purview  of  the  body  of  tbe 
act  If  given  any  meaning  and  effect,  and 
should  be  dedared  void.  I  tbwefore  dissent 


WHITAKER  et  ox.  v.  ELLIS.    (No.  14524.) 

(Supreme  Court  of  Washington.   April  30, 
1918.) 

1.  Insane.  Persons  ^=997  —  Guabdian  Ad 

LiTEU— PUBADINO. 
Where  purchasers  at  tax  sale  broaght  salt 
to  quiet  title  against  an  incompetent  who 
formerly  owned  the  land,  since  they  must  re- 
cover on  the  strength  of  their  own  title,  the 
guanlian  ad  litem  of  the  former  owner  being 
under  duty  to  hold  plaintiffs  to  strict  proof, 
which  could  bo  accomplished  by  general  denial, 
was  not  bound  to  plead  any  affirmative  defens- 
es, nor  ask  affirmatlTe  relief  by  crosa-com- 
plaint  ' 

2.  Appeal  and  Esbob  «=9ll70(l)— Revebsal 
—Technical  Ebbors. 

Where  the  case  was  fully  tried  and  all  the 
facts  put  before  tbe  court,  it  cannot  be  sent 
back  for  retrial  on  an  objection  which  is  whol- 
ly technical  in  view  of  Rem.  Code  1915,  {  307, 
prohibitiog  reversal  for  harmless  error. 

3.  Taxation  «=9743  —  Tax  Sales  — Goon- 
Faitu  Pubchaseb. 

A  brother-in-law  and  friend  of  a  purchaser 
from  an  incompetent,  knowing  the  whole  aitu- 
ation  and  tbat  the  purchaser  was  bound  to 
pay  taxes,  and  who  purchased  from  a  purchas- 
er at  tax  sale  for  inadequate  consideration, 
was  not  a  good-faith  purchaser,  but  the  tax 
title  was  not  void,  nor  conld  he  be  barred  of 
legal  rights  because  his  action  to  quiet  title 
was  wanting  in  equity. 
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A.  Taxation  «s»B9— Pbopkbit  or  Ibcohpb- 

TEM'Xt). 

The  pT<i{i«!t7  of  pcrsoDi  laborins  under  a 
disability  is  subject  to  taxation  as  is  other 
property,  unless  It  Is  exempted  by  statute. 
6.  Taxation  9=»S16  —  Tax  Saues  —  Oood- 
Faith  Pobohabeb. 

Where  acquaintance  of  a  mental  Inoompe- 
tCDt  who  owned  land  and  had  agreed  to  convey 
it  to  a  mutual  friend  purchased  from  the  pur- 
chaser at  tax  sale  for  inadequate  consideration, 
havlngr  knowledge  of  all  the  facts  and  that  the 
incompetent  would  thereby  be  defraaded,  and 
then  sued  to  quiet  title  asking  equitable  re- 
lief, he  was  entitled  to  recover  the  amount  due 
for  taxes,  but  not  to  have  his  title  quieted,  and 
the  incompetent  should  be  allowed  opportunity 
to  redeem. 

Department  2.  Appeal  from  Superior 
Court,  Zakima  County;  Gea  B.  Holden, 
Judge. 

Action  by  B.  F.  Whitaker  and  wife 
against  John  H.  Ellis.  Decree  for  defend- 
ant, and  plaintiifs  appeal.  AflSmied  on  oon- 
ditloa,  and  otherwise  xerersed. 

Boberta  &  Udell,  of  North  Yakima,  tor 
an>ellanta  Jtdtn  F.  Chesterley,  ot  North 
Yakima,  for  respondent. 

GHADWICK,  J.  J<dm  H.  Ellis  was  com- 
mitted to  the  hoBi^tal  for  the  insane  In 
189S,  again  in  1887.  and  again  In  1898.  In 
each  Instance  he  was  dlsdiarged  as  "im- 
prored.**  This  means,  according  to  the  let- 
ters of  the  Boperintendttit  ot  the  hospital 
which  were  Introdnced  In  evidence  that 
one  so  discharged  is  not  necessarily  cared, 
but  may  be  so  improved  as  not  to  be  danger- 
ous to  go  at  lai^.  Bills  was  dlstdLaiged  the 
last  time  In  1902.  In  Norembw,  1916,  N.  H. 
Masd^  a  brother-in-law  of  the  j^lntU^  filed 
a  oomj^aint  charging  ElUs  with  being  an  In- 
sane person.  He  was  examined  by  a  niunber 
of  physldans,  who  made  findings  that  he 
was  "not  Insane  necessarily,  bat  Incapable 
of  looking  after  himself.  We  recommend  a 
guardian  be  appointed  1^  the  court;  mental* 
ly  beHoxf  par."  The  witnesses  described  Bi- 
lls variously  as  "sane,"  'Insane,**  "queer," 
"att,"  find  "cracked.**  That  he  meets  up 
with  smne  of  these  descriptions  we  have  no 
doubt  The  trial  Judge  found  him  to  have 
been  at  all  times  material  to  this  Inquiry  a 
paranoiac  and  unfit  to  attend  to  his  own 
business.  It  will  be  unnecessary  to  reriew 
the  evidence.  Wei  are  satisQed  that  a  pre- 
pmderanoe  of  the  evidence  Is  with  the  deo 
fendant  nptm  tUs  Issu*. 

Ellis  was  the  owner  of  89  acres  of  land, 
whldi  he  contracted  to  sell  to  N.  H.  Bfassle, 
a  brother-tai-law  of  plalntUT,  In  1012  for  a 
coDsldtfratlon  of  $8,000.  Hassle  paid  $150 
down  and  made  a  mortgage  for  $7,850  to  se- 
cure the  remainder.  Massle  paid  no  more 
than  $300  on  the  Interest,  and  no  taxes  what- 
ever, although  he  had  the  full  legal  and  equl- 
tflUe  title,  subject  only  to  the  lien  of  the 
mortgage.  At  the  time  of  the  sale  the  last 
half  of  the  1911  taxes  were  due  and  unpaid. 


and  they  were  hot  thereafter  paid  by  Ellis  or 
Massie.  Massle,  being  unable  or  unwilling  to 
meet  the  payments  due  upon  his  mortgage, 
proposed  a  reconveyance  of  the  land.  Out 
of  the  negotiations  of  the  parties,  sniis 
agreed  to  remit  the  sum  of  $600  upon  condi- 
tion that  Massle  would  retain  the  land  and 
plant  40  acres  to  orchard.  This  he  did.  In  the 
summer  of  1916  Massle  had  an  understand- 
ing with  plaintiff  Whitaker  that  he  (Whita- 
ker) would  buy  the  land  If  he  could  get  it 
for  $2,000  or  less.  A  f(H«closnre  proceeding 
had  been  brought  by  one  Huston,  who  had 
theretofore  taken  out  certificates  of  delin- 
quency. Massie  borrowed  the  money  of  Mr. 
Heath's  bank  to  pay  the  amount  due  at  the 
time  of  sale  and  procured  Mr.  Heath  to  hid 
in  the  land.  The  sale  occurred  on  July  28, 
1916,  and  on  the  very  next  day  Mr.  Heath 
conveyed  the  land  by  quitclaim  deed  to  plain- 
tiff. The  tax  sale  did  not  cover  all  of  the 
land,  lliere  were  two  small  fractional  piec- 
es that  were  not  included.  The  John  Deere 
Plow  Company  had  theretofore  obtained  a 
Judgment  against  Ellis.  Massie  solicited  a 
friend  in  the  East  to  buy  this  Judgment,  and 
in  order  to  make  title  to  all  of  the  land,  In- 
cluding the  part  not  included  in  the  tax  sale, 
he  caused  an  execution  to  issue,  and  the  land 
was  sold  In  September,  1916,  and  bid  In  by 
Mr.  Heath.  The  money  to  pay  this  Judg- 
ment was  borrowed  of  the  hank  upon  the 
note  of  Massie.  In  April,  1916,  after  Masslo 
had  notice  of  the  pendency  of  the  tax  fore- 
closure proceeding,  he  took  up  the  matter  of 
reconveylng  the  land  to  Ellis,  and  It  was 
agreed  that  Ellis  would  take  the  land  back. 
Massie  executed  a  deed  In  April.  About  ten 
days  before  the  tax  sale,  or  alwut  the  20th 
of  July,  he  left  It  at  the  bank  for  Ellis.  We 
are  not  entirely  satisfied  that  the  testimony 
shows  a  legal  delivery,  but  we  shall  assume 
that  it  was.  The  note  and  mortgage  were 
surrendered,  but  they  were  never  canceled 
of  record.  On  January  6,  1917,  Heath  as- 
signed his  certificate  of  sale  to  plaintiff. 
Plaintiff  then  put  the  certificate  and  the 
deed  which  had  been  executed  by  Mr.  Heath 
In  July  of  record,  and  on  F^ruory  3d  be- 
gan this  action  to  quiet  his  title.  He  set  up 
his  ownovhlp  of  the  land ;  that  the  mort- 
gage was  outstanding  and  unsatisfied;  and 
that  Ellis  persisted  in  claiming  to  be  the 
owner  of  the  land.  Ellis  made  default,  after 
which  counsel  for  plaintiff  moved  that  the 
default  he  apeiiB&  and  a  guardian  ad  litem 
appointed  for  the  reastm: 

'That  the  mind  of  the  defendant  John  H. 
Ellis  may  have  become  deranged  by  reason  of 
the  loss  of  his  property  through  legal  proceed- 
ings, so  Aat  he  is  tn  need  of  the  care  and  a^ 
tention  of  a  guardian  ad  litem,  sod  that  no 
general  guardian  has  been  appointed." 

Mr.  John  F.  Chesterley  was  accordingly 
appointed  guardian  ad  litem,  and  set  up  two 
defenses:  (1)  That  Ellis  was  at  all  times  so' 
insane  and  so  mratally  Incompetent  that  hla 
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estate  would  not  be  bound  by  the  tax  Judg- 
ment and  sale,  and  that  Whltaker  was  not 
an  Innocent  purchaser  for  value  of  the  land ; 
and  (2)  that  the  plaintiff  and  Massie  were 
legally  bound  to  pay  all  the  taxes,  that  they 
conspired  to  bring  about  the  tax  foreclosure 
proceeding  by  the  nonpayment  of  the  taxes, 
and  that  they  conspired  to  defeat  the  title 
and  interest  of  Ellis  by  purchasing,  through 
the  intervention  of  an  agent,  the  outstanding 
judgment,  and  afterwards  caused  the  prop- 
erty to  be  sold  on  execution  and  bid  In  by 
another  acting  for  them,  all  for  the  purpose 
and  with  the  Intent  of  defeating  the  lien  of 
the  mortgage  theretofore  made  by  Massie. 
The  conrt  found  that  Ellis  was  at  all  times 
mentally  irresponsible,  and  refused  to  grant 
the  relief  prayed  for. 

[1]  Counsel  first  insist  that  the  decree  of 
the  court  should  be  reversed  because  the 
guardian  ad  litem  did  not  plead  any  affirma- 
tive defenses,  nor  did  he  ask  auy  ^rmatlve 
relief  by  way  of  cross-complaint.  It  Is  com- 
plained that  the  method  pursued  by  the 
guardian  ad  litem  Is  a  collateral  attack,  and 
that  he  should  hare  filed  a  cross-complaint 
so  as  to  bring  the  issue  before  the  court  di- 
rectly. It  is  hard  for  us  to  follow  the  rea- 
soning of  counseL  It  was  the  duty  of  the 
guardian  ad  litem  to  hold  plaintiff  to  strict 
proof,  and  this  could  be  done  by  a  general 
denial,  for  whatever  presumptions  attend  the 
record  title  of  plaintiff,  when  he  b^n  his 
action  to  quiet  title  he  opened  all  the  doors 
of  equity,  for,  as  in  ejectment,  he  must  re- 
cover upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  that  of  his  adver- 
sary. Brown  v.  Bremerton,  69  Wash.  474, 
125  Pac.  785. 

[2]  Moreover,  the  case  has  been  tried  and 
all  the  facts  have  been  put  before  the  court; 
and  we  could  not  eenA  a  case  back  for  a 
retrial  npon  an  objection  witicli  In  the  light 
of  the  whole  record  has  become  tedu^cal. 
Under  the  statute  (Rem.  Code,  |  307),  we  are 
warranted  In  treating  Uie  defenses  as  af- 
firmative defOises. 

[3]  Plaintiff  Is  brother-in-law  and  friend 
of  Massif  and  a  friend  and  neighbor  of 
sails.  He  knew  the  situation;  be  knew  that 
Massie  was  l^lly  and  morally  bound  to 
pay  the  taxes  accruing  since  1911.  He  <^er- 
ed,  himself,  or  was  persuaded,  to  be  a  pur- 
chaser of  the  land  If  It  could  be  bought  for 
$2,000  or  less,  knowing  that  It  could  not  be 
80  bought  unless  the  mortgage  of  $7,850  was 
paid  off  or  disposed  of  In  some  other  way. 
On  the  very  next  day  after  the  property  had 
been  bought  In  by  Mr.  Heath  he  accepted  a 
deed  from  Heath;  the  consideration  being 
the  amount  paid  at  the  sale  and  no  more; 
although  the  law  charged  him  with  a  knowl- 
edge of  the  law  and  the  fact  that  the  tax 
title  destroyed  ell  other  titles,  and  that  the 
owner  of  the  land,  grantlDg  that  Mr.  Heath 
was  the  owner  of  it,  was  In  a  position  to 
convey  the  full  title,  and  presumptively  at 


least  was  entitled  to  receive  a  full  or  fair 
valua  He  did  not  put  his  deed  of  record 
until  after  the  property  had  been  again 
sold  under  the  execution  thereafter  issued 
on  the  John  Deere  Plow  Company  judg- 
ment, showing  clearly  that  the  second  sale 
was  procured  for  no  other  purpose  than  to 
aid  the  tax  title  and  In  pursuance  of  the 
purpose  of  plaintiff  to  buy,  and  of  Massie 
to  procure,  the  land  for  him  for  a  sum  less 
than  $2,000,  and  at  the  same  time  discharge 
his  own  obligation.  Plaintiff  was  not  a  pur- 
chaser in  good  faith,  and  can  claim  no  title 
in  virtue  of  the  negotiations  had  between 
ElUs  and  Massie,  or  in  virtue  of  the  execu- 
tion sale,  but  it  does  not  follow  that  the 
tax  title  is  void,  or  that  plaintifC  is  to  be 
barred  of  bis  legal  rights  because  hUi  case 
Is  wanting  in  equity. 

[4}  The  land  was  subject  tcf  the  taxes  lev- 
led  upon  it  The  property  of  persons  la- 
boring under  a  disability  is  subject  to  taxa> 
tion  as  is  other  proi>erty,  unless  It  Is  ex- 
empted by  statute.  "The  fact  that  land  be- 
longs to  a  person  who  Is  under  legal  disa- 
bilities, as  a  minor  or  a  feme  covert,  does 
not  prevent  the  sale  of  the  same  for  the  non- 
payment of  taxes  assessed  against  It,  nor 
wlU  it  prevent  the  title  to  the  same  from 
passing  by  a  tax  deed  issued  pursuant  to 
such  sale.  It  is  tme  that  the  statutes  al- 
most invariably  allow  the  persons  so  cir- 
cumstanced a  sufficient  period  after  the  re- 
moval of  the  disability  within  which  to  exer- 
cise the  right  of  redemption  from  a  tax  sale.'* 
Black,  Tax  Titles  (2d  Ed.)  {  270,  p.  834. 

Our  statute  provides  for  the  redemption  of 
the  pn^)erty  of  an  Insane  person  whoi  sold 
for  taxes.  "If  the  real  pnQ)erty  of  any 
minor  heir,  or  any  Insane  person,  be  sold 
for  nonpayment  of  taxes  or  assessments,  the 
same  may  be  redeemed  at  any  time  after 
sale  and  before  the  expiration  of  one  year 
after  snCh  disability  has  been  removed  upon 
the  terms  specified  In  this  section  on  the 
paymoit  of  Interest  at  the  rate  of  twelve 
per  cent  per  annum  on  the  amount  for  which 
the  same  was  sold,  from  and  after  the  date 
of  sale,  and  in  addition  the  redemptloner 
shell  pay  the  reasonable  value  of  all  Im- 
provements made  In  good  faith  on  the  prop- 
erty, less  the  value  of  the  use  thereof,  which 
redemption  may  be  made  by  themselves,  or. 
by  any  peraon  In  their  behalf."  Rem.  Code, 
8  9250,  as  amended  Laws  1917,  p.  ES6. 

[S]  We  are  willing  to  subscribe  to  the  de* 
cree  of  the  lower  court  in  so  far  as  it  holds 
that  all  contracts  made  with  Ellis  in  the 
carrying  out  of  the  plan  to  get  title  to  the 
land  are  voidable,  but  we  cannot  deny  plain- 
tiff the  right  which  the  statute  gives  tiim; 
that  Is,  a  right  to  be  reimbursed  for  the 
amount  of  taxes  that  he  has  paid  out  At 
the  time  this  action  was  begun  Ellis  had 
a  right  under  the  statute  to  redeem,  and 
plaintiff,  having  asked  for  equity,  should  be 
content  with  no  less  than  equity.  The  equl- 
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ties  of  the  case  demand  that  Elllg  be  now 
given  an  opportunity  to  redeem. 

It  Is  said  In  the  brief,  although  it  is  no 
part  of  the  record,  that  a  general  guardian 
has  been  appointed  for  the  defendant.  If 
thlB  be  not  so,  we  suggest  that  upon  the  go- 
ing down  of  the  remittitur  a  guardian  be 
appointed;  that  he  be  made  a  party  to  this 
action;  and  that  he  be  given  the  privily  of 
redeeming  the  land  upon  the  payment  of 
the  amonnt  which  plaintiff  paid  upon  the 
tax  sale  and  interest  (see  Rem.  Code,  §  9250), 
and  the  amount  that  plaintiff  paid  for  the 
judgment  of  the  John  Deere  Plow  Company, 
with  interest  at  6  per  cent,  per  annum  from 
the  time  of  payment  until  redemption. 

We  do  not  direct  a  redemption;  we  leave 
this  question  to  the  Judgment  of  the  gener- 
al guardian,  subject,  ot  course,  to  the  ap- 
proval and  order  of  the  court  below.  If  a 
redemption  is  not  made  within  90  days  after 
the  remittitur  goes  down,  the  judgment  will 
be  reversed.  Appellant  will  recover  his 
costs  In  this  court. 

ELLIS,  a  J.,  and  MOUI^T  and  HOL- 
COMB,  JJ^  ccmcur. 


FSLDHAN     FELDHAN.   (No.  14506.) 

(Snpreme  Goart  of  Washington.   April  27, 
1918.) 

Appeal  aso  Ebbob  «=3>544(2)— Mattebs  Bb- 

VIBWABLB— RECOBD. 
Statement  of  facts  having  been  stricken  on 
motion,  the  finding  is  binding  on  appeal  and 
cODclusioDB  of   the  ooart  necessarily  follow 
the  same. 

Department  2.  A[^>eal  from  Superior 
Court,  Whatcom  Gounty;  '<Ed  H  -Haxain, 
Judge. 

Action  by  Bertha  Feldman  against  Samuel 
L.  Feldman.  Decree  for  plalntlft,  and  defend- 
ant appeals.  AfBnmed. 

Elmon  L,  Wloilr,  of  Seattle,  for  appelant 
S.  Bf.  Bmoe,  of  Bellingbam,  tcr  respondent. 

HOLCOMB,  J.  The  statement  of  facts  on 
appeal  having  been  stricken  on  motion,  all 
claims  of  error  by  appellant  are  eliminated 
save  those  as  to  the  conclusions  of  the  court, 
to  the  effect  that  respondent  should  have 
Judgment  dissolving  the  marriage,  that  she 
be  awarded  one-half  the  lands  of  the  parties, 
and  the  decree  to-  the  same  effect,  and  pro- 
viding alternatively  that  appellant  shonld 
pay  to  respondent  ^,000  In  lieu  of  her  rights 
in  and  to  the  pn^rty  set  apart  to  appellant, 
with  a  lien  therefor  upon  the  prc^rty. 

The  complaint  states  a  cause  of  action  for 
divorce  for  cruelty  and  abus&  Hie  court 
found  the  allegatltms  true,  setting  out  specific 
conduct  constituting  cruelty  and  abuse.  Sudi 
being  the  finding,  and  the  record  not  being 
before  na,  we  are  bound  by  It  The  coiclu- 


slons  and  decree  tberefbie  necessarily  fol- 
lowed. 
Affirmed. 

ELLIS,  a  J.,  and  NTOUNT,  FDLLEBION. 
and  OHADWICK,  JJ.,  concur. 


FLOOD  V.  VON  MARCAHD  et  aL 
(No.  14679.) 
(Supreme  Conrt  of  Washington.  May  6,  191&) 

1.  Vendob  and  Pubghasbb  «=::>82— Action  to 
Recover  Gabnest  Monet— Evidence. 

In  an  action  to  recover  earnest  money  paid 
on  the  purchase  at  land  tm  aceoont  of  failure  to 
fumiab  good  title,  evidence  heU  not  to  warrant 
a  finding  that  vendee  agreed  to  extend  the  time 
within  which  such  title  should  be  furnished. 

2.  Yendob  and  Pubchabeb  «S3130(1^)— ^itu 
— ^Mbbchantabilxtt. 

In  an  action  by  a  vendee  to  recover  earnest 
monev  paid  on  the  purchase  price  of  certain 
land  because  of  failure  of  title,  evidence  that  a 
title  insurance  company  refused  to  guarante« 
the  tide  and  Its  gweral  counsel  would  not  ap- 
prove it  held  to  warrant  a  finding  that  a  title 
offered  by  vendor  was  not  merchantable. 
8.  Vendob  and  Pubchaseb  ^»130(2)— '*Mkb- 

CHANTABUE  TirLE." 

A  purchaser  la  entiUed  to  a  mercliantable 
tida— «  marketable  title— such  a  one  as  will 
bring  in  the  market  as  high  a  price  with  as 
without  the  objection  to  its  sufficiency. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Serlea,  Mar- 
chantabie.] 

4.  YBIfDOB  AVD  PUBOHAaKB  «=9l80(2>— TiTLa 

— SumciBNCT. 
While  the  law  will  not  countenance  the 
scruples  of  one  interested  in  withholding  the 
purchase  money,  it  will  not  compel  one  who 
seems  to  be  acting  in  good  faith  to  accept  a 
title,  if  there  be  reasonable  probability  of  a 
lawsgit  to  convince  a  purchaser  on  resale  or  to 
quiet  title. 

0.  Venoob  and  Pubchaseb  ^9130(4)— Titub 

— SUFllCIEKOT. 

In  an  action  to  recover  earnest  money  paid 
on  a  land  purchase,  a  title  the  validity  of  which 
depended  on  a  qoestion  of  descent,  turning  on 
the  open  question  as  to  whether  the  state  law  or 
the  law  of  Germany  controlled,  was  insuffi- 
cient as  against  an  objection  that  a  merchanta- 
ble title  had  been  offered. 

Department  2.  Appeal  from  Superior 
Court.  King  Oonn^;  Walter  M.  French, 

Judge. 

Action  by  Frank  W.  Flood  against  Adolpb 
Eduard  von  Marcard  and  ottiers.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 

Affirmed. 

Charles  Bedford  and  G.  E.  Stevens,  both  of 
Tacoma,  for  appellants.  Eugene  B.  West»  of 
Seattle,  for  respondent. 

CHADWICK,  J.  Respondent  brought  this 
action  to  recover  the  sum  of  f500  earnest 
money  paid  upon  the  purchase  price  of  cer- 
tain lands.  The  land  was  sold  under  an  offer 
made  by  respondent  as  evidenced  by  a  re- 
ceipt signed  by  the  agent  of  the  appellants. 
The  receipt  is  In  part  as  follows: 

"(1)  If  the  owners  of  said  land  accept  the 
(riter  of  $10JQOO  the  balance  of  the  porebaae 


»For  other  csm  see  suae  toplo  ssd  XfliT-NUHBBR  In  sU  Xor-Nomtvsd  Dlg«rti  sad  laOnm 
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price,  99,500,  shall  be  psid  within  60  dnjn  after 
written  notice  ia  given  said  Frank  W.  Flood  and 
abstract  of  title  delivered  to  bim.  CkmTeyance 
to  be  by  Kood  and  Bufficient  deed  free  and  clear 
of  iDCumbrance,  and  the  owners  to  pay  the 
taxes  for  the  year  1916. 

"(2)  If  the  owners  decline  or  fail  to  accept 
said  offer  within  90  days  from  the  date  hereof, 
the  amount  paid,  $uOO,  will  he  returned  to  the 
Title  Trust  Company. 

"(3)  Should  said  Frank  W.  Flood  fail  to  pay 
the  balance  of  the  purchase  price,  $9,600.  within 
60  days  after  being  notified  in  writing  of  the  ac- 
ceptance of  his  offer,  then  the  $500  hereby  ac- 
knowledged i^all  he  c<»]Bidered  earnest  money 
and  forfeited  to  the  ovners.  O.  H.  Himmier." 

The  owners  accepted  the  offer  upon  ttie 
terms  mentloDed  In  the  receipt,  and  on  the 
27tta  day  of  March.  1916,  tendered  an  abstract 
of  title.  Respondent's  attorney  noted  certain 
liens  and  Incumbrances,  and  further  question- 
ed the  title  upon  grounds  growing  out  of  tiie 
descent  of  the  pn^per^.  Mr.  Plummer  and 
bis  attorneys  confessed  the  liens  and  Incum- 
brances, and  after  clearing  the  record  of  tbem 
reBDbmltted  the  abstract  They  refased  to 
correct  other  objections,  taking  tbe  position 
that  the  abstract  showed  a  good  title,  and 
that  reqxmdent  was  bound  to  accept  It  under 
bis  contract.  Respondent  and  bis  attorney 
were  equally  as  Inststoit  that  tbe  title  was 
not  good,  and  that  tbe  abstract  failed  to  show 
a  good  or  marketable  title. 

There  were  some  negotiations  between  tbe 
parties  and  between  the  attorneys.  It  seems 
reasonably  dear  that  between  May  18  and 
May  22,  1910,  there  were  several  conversa- 
tions and  several  letters  passed  between  the 
Interested  parties ;  Mr.  Plummer  saying  that, 
although  he  and  bis  attorney  Insisted  that  the 
title  was  good,  they  would  as  an  act  of  cour- 
tesy procure  certain  quitclaim  deeds  from  the 
lielrs  of  Krelgk,  all  of  whom  lived  In  Germa- 
ny, but  that  all  the  expenses  to  be  Incurred 
should  be  borne  by  respondent,  and  that  It 
■was  then  understood  and  agreed  that  such 
deeds  should  be  procured,  and  that  the  time 
■for  the  payment  of  the  balance  of  the  pur- 
chase price  should  be  extended  for  60  days. 
Respondent  admits  having  conversation  with 
Mr.  Plummer,  but  denies  that  such  an  agree- 
ment was  entered  Into,  and  asserts  that  he 
rescinded  the  sale  at  that  time  and  demanded 
the  repayment  of  his  earnest  money.  On  June 
8th  the  parties,  after  some  correspondence, 
met  again.  Mr.  Plummer  insists  that  It  was 
then  understood  that  the  deeds  were  forth- 
coming, but  on  account  of  the  uncertainty 
and  delay  in  the  malls  they  had  not  yet  ar- 
rived. Appellant,  on  the  other  hand,  testified 
that  he  again  demanded  the  repayment  of  his 
earnest  money,  but  agreed  with  Mr.  Plummer 
that  he  would  take  the  title  as  It  stood,  and 
pay  $2,000  down  and  $2,000  a  year  for  four 
years  at  7  per  cent.  Interest,  provided  the 
title  was  guaranteed  by  a  title  Insurance 
company.  He  says  that  Mr.  Plummer  ob- 
jected to  this,  assigning  as  fals  reasons  for  so 
doing  Oiat  he  bad  already  gotten  an  accept- 


ance of  the  other  ctfers,  and  tiiat  It  would 
cause  considerable  delay  and  expense  and 
would  require  tlma  Bespondmt  again  de* 
manded  bis  money. 

The  fact  remains,  however,  that  the  title 
was  submitted  to  a  title  insurance  omipany 
at  Seattle.  Insurance  was  refused.  One  of 
the  attorneys  for  appellants  took  the  matter 
up  personally  with  the  Insurance  comi>any. 
Failing  to  convince  it  of  its  error,  the  matter 
was  referred  to  tbe  gmeral  courael  for  the 
company,  who  rendered  an  opinion  that  the 
title  was  not  Insurable  to  the  extent  at  least 
of  a  one-sixth  InterMt  Respondent  sow  the 
attorney  for  appellants  on  July  19th.  Re- 
spondent met  Mr.  Plummer  on  tbe  same  day. 

"A.  Well.  I  called  first  at  Mr.  Stevens'  office 
and  I  told  bim  that  having  finally  received  the 
general  counsel  of  the  Wasbingtoa  Title  Insur- 
ance Company's  refusal  to  Insare  that  title  I 
presumed  he  would  be  now  ready  to  return  my 
money,  and  asked  him  If  he  hadn't  changed  bJa 
mind  and  he  said,  'Not  a  bit;'  "whereupon  I 
Haid,  'I  am  going  down  and  see  if  I  can  see  Mr. 
Plummer.  I  will  see  if  be  has  not  changed  his 
towards  returning  my  money;*  expected  fully 
that  after  the  Washington  Titie  Insurance  Com- 
pany—after they  bad  acceded  to  my  belief,  then 
that  they  would  certainly  return  that  $500. 
CouMo't  see  upon  what  grounds  they  could  ref  usa 
Q.  Tou  went  to  see  Mr.  Plummer?  What  con- 
versatloa  did  you  have  with  Mr.  Plummer?  A. 
Well,  Mr.  nnmmer,  he  still  refused  to  return 
iti  on  tbe  ground  that  the  title  was  good.  Ig- 
nored it.  *  •  •  Q.  When  was  the  next  con- 
versation  you  had  with  Mr.  Stevens  or  with  Mr. 
Plummer  in  regard  to  this  matter?  A.  After 
July  19th.  Well,  I  had  no  conversations  what- 
ever after  that  with  either  of  tbem  regarding 
this  land.  Q.  With  either  one  of  them?  A. 
No,  sir.  •  *  *  A.  Well.  I  would  like  to  tell 
you  one  more  thing  regarding  my  conversation 
with  Mr.  Plummer.  I  had  forgotten  it.  I 
don't  remember,  but  Mr.  Plummer,  be  said— 
I  said,  'Mr.  Plummer,  regarding  this  matter  of 
this  80  acres,  I  have  considered  your  contract 
rescinded  ever  since  I  first  notified  you.  That 
is  a  dead  letter,  except  for  me  to  bring  suit 
for  my  money,  unless  you  return  It  to  me.*^" 

Bach  party  undertook  to  fortify  his  posi- 
tion by  a  writing.  On  July  20th  respondent 

wrote  Mr.  Plummer  as  follows: 

"Dear  Sir:  I  agreed  to  accept  tbe  title  of- 
fered me  on  west  H  S.  B.  ^,  Sec.  26—24—4  E., 
provided  the  Washington  Title  Insurance  Gom- 

O would  insure  the  same,  and  it  has  been 
y  and  firmly  rejected  after  a  thorough  ex- 
amination by  the  company's  expert  title  lawyers, 
and  finally  going  to  its  gmeral  counsel,  so  I 
went  over  to  see  you  yesterday,  trusting  I  would 
be  able  to  end  the  matter  by  getting  the  return 
of  my  earnest  money.  I  was  unsuccessful  in 
this,  and  must  notify  you  now  that  unless  this 
money,  with  interest  from  date  of  deposit,  is 
sent  me  at  once,  I  shall  have  suit  instituted. 
Will  you  kindly  let  me  have  a  reply  by  next 
mail?       Yours  truly.        SVank  W.  Flood." 

Mr.  Plummer  replied: 

"Dear  Sir:  I  am  in  receipt  of  your  letter 
20th  instant  As  previously  explained  to  you, 
I  take  the  position  that  we  have  offered  you 
good  title  to  the  W.  of  S.  D.  ^,  Sec.  25— 24— 4 
E.,  and  stand  ready  to  convey  the  land  by  good 
and  Bufficient  deed,  free  and  clear  of  incum- 
brance, as  provided  in  the  receipt  for  $600  paid 
on  account  of  purchase  price  thereof,  dated  Feb* 
ruBiT  4,  1M6.   Tb  comply  with  the  request  of 
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your  attoraey  and  upon  his  assurance  to  me 
tbat  you  would  complete  the  purchase  upon  se- 
curing a  deed  from  Adolph  Eduord  von  Maroard, 
I  wrote  the  Deutsche  Bank,  Berlin,  May  Slst, 
inclosinc  for  signatare  of  Adolph  Ednard  von 
Maroard  a  form  of  quitclaim  deed  to  ^e  prop- 
erty, and  I  expect  to  receive  aame  in  course  of 
time,  though  as  you  know,  the  mails  between 
the  United  States  and  Germany  arc  interfered 
with  and  delayed.  I  desire  to  repeat  that  I 
do  not  consider  tbat  the  quitclaim  deed  from 
Mr.  Von  Marcard  ia  necewary  to  perfect  title ; 
I  take  the  position  that  the  title  which  we  have 
sobmitted  to  joa  la  good,  and  therefore  must  de- 
cline to  retqm  the  earnest  money  paid,  $500. 
The  agreement  of  February  4,  1916.  called  for 
the  payment  of  the  balance  of  purchase  price 
within  60  days  after  you  were  notified  in  writ- 
ing of  the  acceptance  of  the  offer  and  delivery 
of  abstract  of  title,  which  notice  of  acceptance 
was  given  March  20th  and  abstract  was  delir- 
ered  March  27th.  Upon  your  attorney's  assur- 
ance  tbat  you  would  dose  the  purchase  imme- 
diately upon  the  delivery  of  the  quitclaim  deed 
from  Mr.  Von  Marcard,  I  extended  the  time  for 
payment  of  the  balance  of  purchase  price  00 
days,  which  extended  time  will  expire  July  2Tth, 
but  as  I  am  leavins  next  Sunday  for  a  trip  to 
Alaska  and  do  not  expect  to  return  until  August 
lOth,  I  will,  as  suggested  in  oar  conversation 
of  19th  instant,  grant  farther  extension  to  Au- 

£U8t  IGth,  unless  the  quitclaim  deed  is  received 
1  the  meantime,  in  which  event  I  will  expect 
Ton  to  close  the  transaction  promptly.  I  am 
leaving  the  matter  in  the  hands  of  Mr.  O.  E. 
Stevens  daring  my  absenee,  with  authority  to 
complete  same. 

^•Yours  truly,  G.  H.  Plummer." 

Beapondent's  attorney  denies  tbat  he  ever 
agreed  to  waive  other  objections  and  accept 
the  title  if  supported  by  a  quitclaim  deed 
from  Adolph  Ednard  vcu  Marcard. 

Mr.  Piummor  testified  to  bis  nnderstondlng 
as  follows: 

"A.  Mr.  West  called  me  on  the  telephone 
from  his  office  in  Seattle,  and  stated  that  in 
fact  that  the  title  was  not  satisfactory  to  tbem. 
to  his  client,  and  he  demanded  a  return  of  the 
earnest  money.  I  told  Mr.  West  that  we  did 
not  take  hia  view  of  the  title ;  that  we  consider- 
ed it  marketable,  but  tbat  I  would  make  an  ef- 
fort to  secure  the  three  deeds  that  he  claimed 
were  necessary  to  perfect  the  title ;  one  from 
Dr.  Fester,  another  from  Adolph  von  Marcard, 
and  a  third  from  Mr.  Schloasmacher.  *  *  * 
However,  if  there  was  any  expense  attached  to 
it  I  would  expect  them  to  stand  that  expense. 
•  •  •  I  told  Mr.  West  also  that  inasmuch  as 
the  option  expired  about  tbat  time— I  have  for- 
gotten the  exact  date,  probably  the  26th  or  27th 
—that  we  would  not  take  snap  judgment  on 
them  and  declare  the  money  forfeited,  but  that 
I  would  extend  the  time,  and  I  then  extended 
the  time  60  days,  extended  the  option  80  days, 
thinking  that  we  might  be  able  to  get  the  deeds 
within  that  time.  9.  What  did  be  say  aa  to 
that,  as  to  whether  it  was  satisfactory  or  not? 
A.  Mr.  West  did  not  express  any  disapproval 
of  tbat.  I  don't  recall  that  he  expressed  any 
dlsapproral  of  that  course  at  all,  and  as  a  mat- 
ter of  fact,  assuming  that  that  course  was  sat- 
isfactory to  Mr.  Flood  and  his  attorney,  two 
or  three  days  later  than  that  I  sent  to  Germany 
for  the  deed." 

But  we  think  this  is  not  sufficiently  defi- 
nite to  make  a  ccmtract,  granting,  but  with- 
out deciding,  that  an  attorney  would  have  a 
right  to  contract  for  his  client  for  an  ex- 
tension of  time  upon  an  option  contract  for 
the  purchase  of  land. 

Tbls  action  was  begun  In  September,  Ifild. 


BEFOBTEB  (Wadi. 

Late  in  Dec^ber,  1916,  Mr.  Plummer  re- 
ceived the  deeds  from  Germany  and  notified 
resp<mdent  that  he  was  ready,  able,  and  will- 
ing to  deliver  them  to  respondent  Appel- 
lants have  maintained  throughout  that:  (a) 
The  title  was  good ;  and  (b)  that  respondent 
was  granted  an  extenslcm  of  time  and  that 
the  deeds  were  delivered  within  a  reason- 
able time. 

[1]  We  hold  that  the  testimony  Is  not  snf- 
flclent  to  warrant  a  holding  that  there  was 
an  extension  of  time  granted  to  respmident. 
or,  if  were  to  be  so  held,  the  extension  by 
agreement  expired  60  days  after  June  8th, 
and  any  other  extension  was  immaterial  and 
not  binding  on  the  respondent.  He  was  not 
bound  to  accept  an  extension,  and  his  l^ter 
of  July  20th  negatives  an  acceptance  of  a 
further  grant  So  that  the  question  of  pro- 
curing the  deeds  from  Germany  within  a 
reasonaUe  time  is  not  a  question  which  can 
in  any  sense  be  held  to  control  resptxident's 
rights. 

[2}  On  the  other  proposltiim  we  are  0x1- 
Tlnced  tbat  the  title  was  not  free  from  rea- 
sonable doubt  under  the  rule  announced  In 
Moore  T.  Elliott,  76  Wash.  520, 136  Pac.  849. 
That  It  was  not  such  a  title  as  a  buyer  woold 
take  when  exercising  ordinary  prudence  in 
the  conduct  of  his  affairs  is  suffidmtly  ev- 
idenced by  the  refusal  of  the  title  Insurance 
company  to  guarantee  It  and  the  refusal  of 
Its  general  counsel,  whose  learning  and  Skill 
in  the  law  cannot  be  quesUraed,  to  approve 
the  titie.  Neither  of  these  had  any  Interest 
In  the  main  transaction,  and  we  can  concrire 
of  no  higher  evidence  of  a  want  nt  nurket- 
ablllty  of  title  as  tbat  term  has  been  con- 
strued by  this  court  than  these  optnlonsL 
Few  tities  are  good  to  a  maOieniatlcal  ca- 
taintj;  nor  does  the  lav  d«nand  that  tta^ 
diall  be  ao,  bnt  the  value  q£  a  title  on  a 
resale  Is  an  element  to  be  considered. 

[8]  "A  purchaser  is  entitied  to  a  merdiant- 
able  title— a  marketable  title— eadi  a  one  as 
will  bring  in  the  mai^et  as  high  a  price  with, 
as  wlthoat  the  objectiML*'  Parmly  v.  Head. 
83  ni.  App.  134. 

[4]  While  the  law  will  not  countenance 
the  idle  scruples  oC  one  interested  in  with- 
holding the  purchase  money  (Brown  v.  Wit- 
ter, 10  Ohio  143)  it  will  not  compel  one  who 
Beemn  to  be  actii^  In  good  faith  to  accept  a 
title  if  there  be  reaatmable  probability  of  a 
lawsuit  to  omvince  a  pundiaso:  on  resale, 
or  to  quiet  the  title  (Moore  v.  Elliott.  snpiB). 

IE]  In  the  case  at  bar  the  objection  senns 
to  have  heea  founded  in  reastm.  There  was  a 
question  of  descMit  to  be  decided  by  api^yln^ 
the  law  of  Germany  or  the  law  of  this  atatou 
Which  law  would  govern  was  an  open  ques- 
tion, and  that  the  objections  of  respondent 
were  not  made  idly  for  the  purpose  of  with- 
holding the  purdiase  price  Is  sufficiently  ev- 
Idmced  by  his  offer  made  as  late  as  June  8. 
1916»  to  take  the  tiUe  and  pay  tba  foU  price 
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If  a  company  engasod  In  the  bnslnMi  woald 

guarantee  It 
We  find  DO  error. 
Affirmed. 

ELLIS.  O.  J.,  and  HOLCOMB,  PARKEB, 
and  MOUNT,  3 J.,  concor. 


ASKET  T.  NEW  YORK  LIFE  INS.  CO. 
(No.  14470.) 

(Snpreme  Court  f>t  WaahinKton.   April  80, 
19W.) 

1.  INBURAKCE  «S»560  — DiATH  GEBTZHOATB  — 

In  an  action  on  a  life  insurance  fiolicy,  the 
death  certificate  is  not  proof  of  anj  dtaeaae  suf- 
fered by  the  insured  prior  to  death,  and  is  con- 
elusive  only  of  the  fact  of  the  death. 

2.  Insurance  «=»e68(7)— Action  on  Policy— 

MlSBEPBSS>NTATI0N--QUE8II0NS  OV  FACT. 
In  an  action  on  a  Ufis  insurance  policy,  where- 
in it  was  claimed  that  the  a^ured  represented 
that  he  had  suffered  from  pneumonia,  when  in 
fact  it  waa  tuberculosis,  the  question  as  to  his 
intent  to  deceive  waa  on  conflicting  evidence  for 
the  jury,  in  view  of  Bern.  Code  1915,  S  6059—34. 
providing  that  no  oral  or  written  misrepresenta- 
tion by  the  insarcd  shall  be  deemed  material  or 
avoid  the  policy,  unless  made  with  intent  to 
deceive. 

3.  Etidknce  «=>474(3)  —  Opinion  —  Bodilt 

COHDmOH. 

In  an  action  on  a  life  insurance  policy,  it 
was  not  error  to  admit  on  question  of  intention- 
al misrepresentations  the  testimony  of  the  wife 
and  mother-in-law  of  the  insured  as  to  his  physi- 
cal condition,  and  the  absence  of  indicatiooB  of 
tubercular  disease;  nonexpert  opinion  evidence 
of  the  physical  condition  and  appearance  of  an 
individual  beiug  generally  admissible. 

4.  Appeal  and  Ebbob  ^=1050(2)— Review— 
Habklesb  Ebbob— Adicission  or  Etidbnob. 

In  an  action  on  a  life  insarance  policy, 
wherein  it  waa  alleged  that  insured  represented 
that  he  had  never  had  tuberculosis,  the  admis- 
sion of  evidence  by  tbe  beneficiary  that  the  at- 
tending physician  had  never  imparted  to  her  the 
information  that  insured  waa  tubercular  was 
harmless  error,  being  negative  evidence  neither 
proving  nor  disproving  any  of  the  issues. 

5.  Insurance  ^=s655  (2)— Action  on  Pouct— 
Evidence. 

In  an  action  on  a  life  insurance  policy, 
wherein  it  was  claimed  that  assured  failed  to 
disclose  that  he  bad  suffered  from  tuberculosis, 
it  was  error  to  admit  on  the  question  of  good 
faith  declarations  of  the  insured  tending  to  ^ow 
that  he  believed  he  waa  aoffering  from  pneu- 
monia. 

6.  iNSimANCK  «SS>655(2>— AOOIDENT  PoLIOT— 

Evidence. 

In  an  action  on  a  life  insurance  policy,  de- 
fended on  tbe  ground  of  false  representations  in 
the  application,  evidence  as  to  the  character  of  in- 
sared  for  truth  and  veracity  was  properly  admit- 
ted; fraud  having  been  imputed  to  decedent  at 
tbe  time  of  the  trial. 

7.  Appeal  and  Eerob  ^=1051(1)— Review— 
Hasuless  Ebbob— Admission  op  Evidence. 

In  an  action  on  a  life  insurance  policy,  ad- 
mission of  evidence  by  the  wife  of  insured,  who 
was  the  beneficiary,  that  insured  had  told  her 
that  tbe  attending  physician  said  be  had  stomach 
trouble  was  not  prejudicial,  where  it  was  oth- 
erwise proven  that  he  did  suffer  from  such  ail- 
ment. 


Department  2.  Appeal  from  Saperior 
Court,  King  County;  John  S.  Jurey,  Judge. 

Action  by  Amy  L.  Askey  against  the  New 
Tork  Life  Insurance  C(Hnpany  on  a  life  In- 
surance policy.  Judgment  for  plalntifl,  and 
defendant  appeals.  Affirmed. 

H.  T.  Granger,  of  Seattle  and  Jas.  H.  Mc- 
intosh, of  New  Tork  City,  for  appellant. 
Bansman,  Oldham  &  Goodal^  of  Seattle,  for 
respondent 

PER  CURIAM.  The  respondent,  as  benefi- 
ciary in  a  policy  of  Insurance  Issued  by  the 
appellant  upon  the  life  ot  her  husband, 
George  BC  Agk^,  who  died  on  August  9, 
1916,  brought  suit  to  recover- fliere(Hi.  The 
ai^)dlant  set  up  as  an  affirmative  defmse 
that  the  Insured  made  application  for  insur- 
ance on  July  30,  1915t  and  in  r^wnse  to  the 
question,  "Have  you  ever  suftered  from  any 
ailment  or  disease  of  the  heart  or  lungs^ 
answered  that  in  1911  he  suffered  a  severe 
attack  of  pnemnonia  for  several  weeks  from 
which  he  had  recovered,  the  only  physician 
ctmsulted  1^  him  being  Dr.  Klamke,  of  Port 
Gamble,  Wash.  To  the  questions  whether 
he  had  ever  suffered  fnnn  "disease  of  the 
stomach  or  intestines,  liver,  kidneys  or  blad- 
der" and  "Have  you  consulted  a  physician 
for  any  allmeat  or  disease  not  Included  in 
your  above  answers?"  his  response  was  "No." 
The  answer  to  tbe  cmnplalnt  thai  sets  torOx 
that: 

"The  defendant  further  alleges:  That  the 
said  statements  In  said  application  were  false, 
and  were  known  by  the  nid  Greorge  M.  Askey 
to  be  false  at  tbe  time  the  aald  statements  were 
made.  That  they  were  material,  and  that  tlje 
same  were  made  for  the  purpose  of  deceiving  and 
defrauding  this  defendant  in  this:  That  the  said 
Askey  stated  tttat  he  had  suffered  from  tbe  dla- 
ease  of  pneumonia  in  1911,  and  that  be  had  not 
consulted  a  physician  for  any  ailment  or  dis- 
ease not  included  in  said  answers,  whereas  in 
truth  and  in  fact  the  aald  George  M.  Askey, 
suffered  in  1911  and  1912  from  tbe  disease  of 
tuberculosis,  and  consulted  and  was  treated  by 
one  Dr.  Klamke  for  tuberculosis  at  that  time. 
That  had  the  defendant  known  that  said  state- 
ments were  false  it  would  not  have  issued  the 
policy  sued  upon  In  this  cause.  That  it  relied 
upon  said  statements  and  believed  the  same  to 
be  true,  and  was  induced  thereby  to  execute 
and  deliver  the  said  policy  of  life  Insurance," 

The  cause  was  tiled  to  a  jury,  which  re- 
tamed  a  T^lct  for  the  benefldary  for  the 
amount  of  the  policy  upon  which  judgmoit 
was  rendered  in  fovw  of  the  respondent. 
The  insurance  am^any  appeals,  assigning 
as  errors  the  Insufficiency  of  the  evidence 
and  the  improper  admission  of  evldoice. 

Our  statute  governing  contracts  of  Insur- 
ance provides  that : 

"No  oral  or  written  misrepresentation  or  war- 
ranty made  in  the  negotiation  of  n  contract  or 
policy  of  insurance,  by  the  assured  or  in  hia  be- 
half, shall  be  deemed  material  or  defeat  or  avoid 
tbe  policy  or  prevent  its  attaching,  unless  such 
misrepresentatioD  or  warranty  is  made  with  the 
intent  to  deceive,"   Rem.  Code,  S  6059—34, 
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In  the  recent  case  of  Brlgbam  r.  Mutual 
Life  Ina  Co.,  06  Wash.  196,  163  Pac.  380, 
we  held  that  under  this  statute  the  falsity 
of  representations  In  the  aivUcatlon  for  In- 
surance would  not  defeat  the  policy,  unless 
It  should  be  further  fonnd  that  they  were 
made  with  int^t  to  deceive  the  insurance 
company.  The  affirmative  defense  set  up  In 
this  case  imposed  the  burden  of  establishing 
such  fraudulent  intent  on  the  appellant 
The  evidence  shows  that  the  insured  in  the 
latter  part  of  the  year  1911,  while  residing 
at  Port  Gamble,  Wash.,  was  suffering  from 
some  aliment,  which  he  represented  in  his 
application  for  insurance  as  being  pneumo- 
nia. On  the  advice  of  his  attending  physi- 
cian, £>r.  Klatnlie,  he  went  to  California  In 
January,  1912.  He  obtained  employment 
Uiere,  and  remained  for  about  one  year  and 
a  half,  returning  to  Port  Gamble,  where  he 
Intermarried  with  the  resp<mdent  in  Ju!y, 
1013.  He  made  application  to  appellant  for 
Insurance  on  July  80,  1016,  being  at  that 
date  26  years  of  age.  A  careful  physical  ex- 
aminatltHi  of  him  was  made  by  the  appel- 
lant's medical  examiner,  who  found  no  in- 
dications of  tubercular  trouble.  An  analy- 
sis of  his  urine  made  at  the  time  showed 
indications  of  albuminuria,  and  on  that  ac- 
count the  apiKlIant  would  not  iasue  a  policy 
unless  the  applicant  agreed  that  hts  age  for 
premium  purpose  be  advanced  fnxa  26  to 
30  years,  and  that  he  would  pay  the  increas- 
ed premium  exacted  for  the  latter  age.  The 
policy  as  amended  to  this  effect  was  Issued 
on  September  27,  1015.  The  insured  began 
to  have  trouble  with  his  stomach  and  intes- 
tines in  February,  1016,  and  had  difficulty 
Ii:  retaining  his  food.  In  the  latter  part  of 
May,  1916,  he  was  operated  on  for  abscess 
of  the  appendix.  He  never  r^ained  his 
health,  and  died  In  less  than  three  months 
after  the  operation.  Among  the  proofs  of 
death  presented  to  ttie  appellant  was  the  af- 
fldavit  of  Dr.  EHamke,  In  which  he  stated 
that  he  treated  the  insured  for  "tuberculo- 
sis of  the  lungs,  first  time  in  1012  (1011); 
sent  blm  to  California";  that  the  immedi- 
ate cause  of  his  death  was  "general  tut>er- 
culosis,  lungs,  larynx,  appendix,"  for  which 
ihe  insured  had  consulted  him  "4  years  ago." 
This  affidavit  of  Dr.  Klamke  Is  the  only  evi- 
dence tending  to  show  that  the  insured  had 
suffered  from  pulmwary  trouble,  other  than 
pneumonia.  If  in  truth  the  insured  had  tn- 
bercnlosls,  there  Is  no  evidence  showing  that 
he  bad  knowledge  of  the  fact,  other  than 
the  natural  inference  that  one  really  suffer- 
ing from  such  a  disease  wonld  probably 
know  It  Dr.  Elamke  was  not  called  as  a 
witness,  and  there  is  no  proof  that  he  ever 
informed  his  patient  that  he  was  safferlng 
with  tubercalosis. 

[1]  The  death  certificate  filed  by  the  re- 
spondent was  not  proof  of  any  disease  suffer- 
ed by  the  Insured  4  or  6  years  prior  to  death. 
It  constituted  an  admission  by  the  respond- 
ent that  the  statement  in  tha  death  certifi- 


cate was  probabty  true.  Such  statement 
constituted  prima  fade  evidence  which  was 
subject  to  refntatiiHi;  and,  even  allowing  It 
Cull  force  to  establish  the  physical  condition 
of  the  insured.  It  was  not  proof  of  the  insur- 
ed's intent  to  deceive  the  company.  The 
weight  of  authority  is  that  the  proof  of  death 
of  an  Insured  is  conduslTe  only  of  the  fact 
of  death,  and  Is  merely  prima  facie  evtdaice 
of  any  statem«its  contained  as  to  the  past 
health  of  the  insured.  Spencer  v.  Citizens' 
Mut.  Life  Ins.  Ca,  8  Misc.  Rep.  458,  23  N.  Y. 
Supp.  170;  Jdm  Hanco<^  Mat  Life  Ins. 
Co.  V.  Dick,  117  Mich.  CIS,  76  N.  W.  9.  44  L. 
R.  A.  846;  Fidelity  Life  Ass'n  v.  Flcklin,  74 
Md.  172,  21  Atl.  6S0,  23  Atl.  107;  May  on 
Insurance  (4th  Ed.)  ^  460,  465;  Insurance 
Co.  v.  Newton,  22  Wall.  32,  22  L.  Ed.  7«I: 
Insnraoce  Co.  v.  Hlgglnbotham.  OS  U.  S.  3SO, 
390,  24  L.  Ed.  490.  See,  also,  Boylan  v.  Pru- 
dential Ins.  Ca,  18  Misc.  Rep.  444,  42  N'.  Y. 
Sxipp.  62,  where  the  testimony  of  the  mother 
of  the  assured  contradicting  the  physician's 
certificate  was  held  admissible  as  proof  of 
the  veracity  of  health  statements  in  jthe  ap- 
pllcaticm  for  insurance  and  sufficient  to  raise 
an  Issoe  upon  that  fact 

[1]  In  rebuttal  of  the  Inference  of  George 
M.  Askey's  knowledge  of  bis  condition  raised 
by  the  affidavit  of  Dr.  Klamke  there  is  the 
testimony  of  the  physician  of  the  insurance 
company,  who  made  a  thorough  examination 
of  the  insured  and  found  no  indications  of 
tubercular  trouble.  There  is  also  the  testi- 
mony of  the  soliciting  agoit  of  the  insurance 
company  that  the  applicant  had  no  appear- 
ance of  consumptive  disease  and  was  regard- 
ed by  him  as  a  good  risk.  The  wife  and 
motho'-ln-law  of  the  insured  also  testified 
that  he  had  no  indications  of  pulmonary 
trouble.  In  view  of  the  evideuce  It  is  ai^ar- 
ent  that  the  appellant  failed  to  conclusively 
establish  Intent  to  deceive  on  the  part  of 
the  insured.  Viewing  the  evidence  in  the 
light  most  favorable  to  the  api>ellant.  It 
must  be  held  that  It  presented  such  a  coi>- 
fllct  as  to  raise  a  question  for  the  Jury. 

[3]  The  appellant  contends  that  it  was  er- 
ror on  the  part  of  the  court  to  admit  the  tes- 
timony of  the  wife  and  mother-in-law  of  the 
Insured  as  to  his  physical  condition  and  the 
absence  of  Indications  of  tubercular  disease. 
Nonexpert  opinion  evidence  of  the  physical 
condition  and  appearance  of  an  Individual 
is  generally  held  to  be  admissible.  Jones. 
Blue  Book  of  Evidence.  1  360;  Fergusoa  t. 
Davis  Ca.  67  Iowa,  801.  10  N.  W.  006;  Bii- 
lings  V.  Metropolitan  Life  Ins.  Oo.,  70  Vt. 
477,  41  Atl.  616. 

We  have  held  such  evidence  competent  up- 
on the  issue  of  Intent  In  the  case  of  Goertx 
V.  Continental  Life  Ins.  and  Inv.  Co..  05 
Wash.  358, 163  Pac  938,  where  the  testimony 
of  acquaintances  and  associates  who  had  ad- 
equate opportunity  for  observation  was  ad- 
mitted for  the  purpose  of  rebutting  any  pre- 
sumption of  knowledge  on  the  part  of  the 
Insured  that  lie  was  suffering  at  tbe  Ume 
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with  the  disease  from  wMch  he  afterward 

died. 

[4]  Objection  is  also  urged  against  the  ad- 
niisstblllty  of  the  testimony  bj  the  respond- 
ent to  the  effect  that  Dr.  Klamke,  at  no  time 
prior  to  her  marriage  nor  the  birth  of  her 
children,  erer  imparted  to  her  information 
that  the  insured  was  tubercular.  We  think 
such  evidence  was  loadmlsslble,  but  consti- 
tuted nothing  more  tlian  harmless  error,  in- 
sufficient in  the  light  of  the  other  facts  in 
the  case  to  warrant  the  granting  of  a  new 
trlaL  It  was  negative  evidence  of  the  flim- 
siest character,  neither  proving  nor  disprov- 
ing an;  of  the  issues. 

[6]  The  appellant  contends  that  the  coart 
committed  prejudicial  error  in  allowing  the 
Tespondent  to  testify  that  the  insured  told 
Iter,  Just  prior  to  leaving  for  California  on 
account  of  his  health,  that  he  had  pneumo- 
nia; that  this  evidence  was  clearly  hearsay, 
and  lacks  the  elements  of  res  gestte.  The 
respondent  contends  that,  Inasmuch  as  the 
Insured  was  charged  with  making  false  rep- 
resentations as  to  his  physical  condition,  the 
declaraHoQ  was  admissible  In  order  to  show 
what  be  thought  was  the  trouble  with  him, 
and  hmce  was  evidence  addressed  to  the 
question  of  his  good  faith,  and  tending  to 
show  want  of  knowledge  on  his  part  that  he 
was  afflicted  with  any  tubercular  disease. 
The  authorities  are  somewhat  at  variance 
upon  the  qnestSon  of  the  admissibility  of 
prior  declarations  of  an  insured  In  an  ac- 
tion by  his  benefldary,  and  fine  dlsitinctfons 
are  made  in  the  admission  or  rejection  of 
such  evidence,  each  case  often  being  govern- 
ed by  Its  particular  facts.  In  Bacon  on  Life 
and  Accident  Insurance  (4th  Ed.)  {  030.  It 
Is  said: 

"  •  •  •  In  an  action  by  the  assignee  or 
beneficiary  of  the  policy,  declarations  and  ad- 
missions of  the  assured  made  at  a  time  prior  to 
and  remote  from  the  application,  and  discon- 
nected with  any  act  or  fact  showing  his  condi- 
tion of  health,  are  Incompetent  for  the  purpose 
of  contradicting  the  statements  made  in  the  ap- 
plication; but,  if  it  appear  otherwise  than  by 
the  declarations  of  assured  that  such  statements 
were  untrue,  then  bis  prior  declarations  are  ad- 
missible to  show  knowledge  on  his  part  of  the 
falsity  of  such  answers;  and  statements  made 
by  the  assured  shortiy  prior  to  his  application 
concerning  his  health,  in  connection  with  facts 
exhibiting  his  then  state  of  health,  are  probably 
admissible  upon  the  question  of  the  trathfulness 
of  the  answers  made  by  him  In  soeh  applica- 
tion." 

While  ttie  last  clause  of  the  foregoing  state- 
ment would  seem  to  sostaln  the  contention  of 
respondent,  ttie  authorities  dted  as  support- 
ing It  are  addressed  to  declarations  In  contra- 
diction of  statements  in  the  application  for 
Insurance.  In  the  present  case  we  are  con- 
cerned with  declarations  of  the  Insured  con- 
firming his  application,  and  testlflcd  to  by 
the  beneficiary  as  made  directly  with  herself. 
They  were  made  at  a  time  when  the  dece- 
dent was  not  contemplating  insurance  and 
-when  he  was  suffering  from  disease.  As  evi- 
dence that  the  Insured  at  that  time  was  suf- 


fering with  pneumonia,  such  testimony  should 
be  closely  scrutinized,  coming  as  it  does  from 
the  party  in  Interest.  But,  bearing  In  mind 
that  one  of  the  Issues  is  the  good  faith  and 
lack  of  Intent  to  deceive  on  the  part  of  the 
Insured,  the  question  Is,  Should  the  evidence 
be  admissible  for  that  purpose?  While  the 
general  rule  Is  that  a  statement  made  by  the 
Insured  In  his  application  for  Insurance  can- 
not be  Impeached  by  evidence  of  his  prior 
declarations,  It  Is  fairly  well  settled  that, 
where  there  is  substantive  evidence  of  the 
falsity  of  such  statement,  proof  of  prior  dec- 
larations Is  admissible  for  the  purpose  of 
showing  knowledge  of  such  falsity.  Dllleber 
T.  Home  Life  Ins.  Co.,  69  N.  Y.  256,  25  Am. 
Rep.  182;  Rawson  v.  Mut.  Life  Ins.  Co.,  115 
Wis.  ©41,  92  N.  W.  378;  Union  Cent.  Life  Ins. 
Co.  V.  Pollard,  94  Va.  146,  26  S.  B.  421,  36 
L.  R.  A.  271.  64  Am.  St  Rep.  715;  Haughton 
V.  JEtna  Life  Ins.  Ca,  166  Ind.  S2,  73  N.  E. 
592,  74  N.  E.  613. 

If  such  declarations  are  admissible  for  the 
purpose  of  showing  deceit,  they  ought,  by 
parity  of  reasoning,  to  be  admissible  to  ^ow 
good  faith.  This  principle  Is  recognized  in 
a  Canadian  decision,  where  an  insured's  dec- 
laration, prior  to  making  an  application  for 
Insurance,  stating  his  age,  was  admitted  In 
evidence  for  the  purpose  of  showing  good 
faith  in  the  misstatement  of  his  age  In  the 
application.  Dillon  v.  Mut  Res.  Fund  Life 
Ass'n,  5  Ont.  L.  R.  434. 

The  question  is  one  of  first  impression  In 
this  court  au(}  seems  to  have  seldom  arisen 
elsewher&  The  rule  is  stated  In  4  Chamber- 
layne.  Modem  Law  of  evidence,  |  2683,  as 
follows: 

"The  nature  of  the  Issue  in  any  particular 
case  may  render  good  or  had  faith  constituently 
relevant  as  component  parts  of  the  right  or  lia- 
bility asserted  in  the  action.  If  so,  not  being  sub- 
ject to  direct  observation,  these  phases  of  the 
mind  must,  like  other  psychological  facts,  be  es- 
tablished circumstantially.  Among  facts  which 
may  properly  be  employed  In  such  a  connection 
are  unsworn  statements." 

Section  2662  states  the  rule  in  other  lan- 
guage as  follows: 

"The  existence  of  good  faith  or  Its  opposite 
may  be  proved,  in  part  at  least  by  extrajndictal 
statements  whenever  this  fact  Is  relevant  The 
only  effective  limits  which  can  be  set  to  the 
scope  of  such  declarations  are  those  prescribed 
by  probative  or  deliberative  relevancy.^' 

Jones,  Blue  Book  of  Evidence,  after  dis- 
cussing the  relevancy  of  collateral  facts  to 
establish  bad  faith,  adds  In  section  146: 

"But,  of  course,  on  the  same  principle,  facts 
apparently  collateral  may  be  proved.  If  they 
show  good  faith  or  prudence  or  the  knowledge  or 
information  on  which  a  person  has  acted  when 
such  fact  is  tn  issue." 

See,  also,  Knights  of  Honor  v.  Dickson,  102 
Tenn.  255,  52  S.  W-  862,  where  it  Is  said: 

"Falsehood  may  be  predicated  of  a  misstate- 
ment of  fact,  but  not  of  a  mistaken  opinion  as 
to  whether  a  man  has  a  disease  when  it  is 
latent  and  It  can  only  be  a  matter  of  opinion. 
As  to  what  a  person  may  have  died  of  may  be 
largely,  if  not  altojtether,  a  matter  of  opinion, 
about  which  attendug  physicians  often  disagree, 
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and  as  to  nieb  matters  tbeir  statement  made  can 
Dolr  be  treated  as  representations  and  not  as 
warranties:  and,  if  made  in  good  faith  and  on 
the  beat  information  had  or  obtainable,  the;  will 
not  vitiate  a  policy  if  incorrect  and  not  willfully 
nntrae." 

This  rule  Is  In  line  with  that  announced  In 
the  cases  holding  evidence  of  one's  Intent  in 
doing  an  act  may  be  shown  by  his  prior  dec- 
laratlons.  See  Mutual  Life  Ins.  Co.  v.  Hlll- 
mon.  145  U.  S.  285,  12  Sup.  Ct.  909,  S6  L.  Ed. 
706.  Inasmuch  as  our  statute  makes  the  In- 
sured's intent  to  deceive  the  controlling  ques- 
tion in  avoiding  a  policy  because  of  false 
statements  as  to  health  made  to  the  insurer, 
the  question  of  good  faith  Is  a  very  material 
one,  and  we  must  hold  that  prior  declarations 
of  the  Insured  which  tend  to  show  good  faith 
are  admissible  In  evidence. 

[t]  The  appellant  contends  that  the  court 
erred  In  admitting  evidence  as  to  the  charac- 
ter of  the  insured  as  to  truth  and  veracity. 
One  of  the  issues  was  that  the  Insured  was 
guilty  of  fraud  upon  the  insurance  company 
in  making  false  representations  as  to  his 
health.  An  exception  to  the  general  rule 
against  tbla  character  of  testimony  In  drll 
actions  Is  allowed  where  fraud  Is  Imputed 
against  a  man  deceased  at  the  time  of  trial. 
Bowerman  t.  Bowerman,  76  Hun,  46, 27  N.  T. 
Supp.  579. 

This  court  has  applied  the  rule  under  sndi 
circumstances  In  the  case  ctf  Basmusson  v. 
North  Coast  Ins.  Ca,  83  Wash.  569,  145  Pac. 
610,  L.  B.  A.  191B0, 1179,  declaring  such  evi- 
dence admissible  where  the  defense  was  that 
the  Insured  had  svom  falsely  in  making 
proofs  of  loss  upon  a  fire  insurance  policy, 
and  by  reason  of  his  death  prior  to  trial  the 
insured  was  unable  to  testify  In  denial  of  the 
charge.  We  think  there  w&s  no  error  in  the 
admission  of  (Character  evidence  under  the 
circumstances  of  tms  case. 

[I]  A  further  contention  is  made  that  the 
court  erred  in  permitting  the  respond^t  to 
testify  that  her  husband  told  her  in  Febru- 
ary, 1916,  that  Dr.  Klamke  Informed  him  he 
had  stomach  trouble.  The  objection  is  made 
that  this  testimony  was  incompetent,  Irrele- 
vant, and  immaterial,  and  that  under  the 
statute  (Rem.  Code,  8  1214)  a  wife  could  not 
testify  to  coQununlcatlona  made  to  her  by 
her  husband  during  marriage.  Whether  or 
not  such  testimony  was  improperly  admit- 
ted on  any  ground,  Its  admission  was  not 
prejudicial,  since  there  was  evidence  that  the 
deceased  at  the  period  testified  to  did  have 
trouble  with  his  stomach  and  appendix,  un- 
dergoing an  operation  upon  the  latter  organ, 
and  that  he  continued  in  a  debilitated  condi- 
tion until  his  death  a  few  months  later.  The 
nature  of  the  physical  trouble  prior  to  the 
death  of  the  Ipsnred  having  been  proved,  any 
error  In  the  admission  of  testimony  of  con- 
versation addressed  to  that  fact  was  harm- 
less.   The  effect  of  this  evidence  showing 


death  following  an  operation  for  appendidtla 
was  to  rebut  the  prima  fade  evldnuie  om- 
talned  in  the  jftoot  ct  death,  and  raise  a  oon- 
fllct  in  the  evid«ice  ttx  the  determinatlai  ot 
the  jury. 

A  careful  examination  of  the  ren»d  leads 
us  to  the  conclusion  that  no  prejudicial  er^ 
ror  occurred  in  the  trial. 

The  judgmrait  Is  aflbmed. 


STATE  ei  i«l.  TACOMA  BY.  &  POWER  CO. 
V.  PUBLIC  SERVICE  COMMISSION  OF 
WASHINGTON  et  al.    (No.  1470a) 

(Supreme  Court  of  Washingt<m.   April  2T. 

1918.) 

1.  Stbebt  Bailboads  ^=»65^,  New,  vol.  16 
Key-No.  Scries  —  Rbouution  bt  Public 
Service  Comuibsion. 

Under  Public  Serv-ice  CommisriOT  Law 
(Laws  1911,  p.  571)  |  53,  giving  the  commisrion 
power  to  regulate  rates  and  service,  where  the 
income  of  a  street  railroad,  operating  nnder  a 
franchise  granted  under  the  Enabling  Act  (Bern. 
Code  1915.  8  7507),  prior  to  the  Public  Service 
Commission  Law,  lis  not  sufficient  to  pay  a  rea- 
sonable return  and  provide  an  adequate  and 
sufficient  service,  the  commission  has  no  power 
to  relieve  the  street  railroad  from  its  franchise 
provisions,  requiring  the  company  to  pave  be* 
tween  its  tracks,  and  one  foot  on  either  side,  to 
contribute  to  the  coat  of  bridges,  to  pay  a  cer- 
tain percentage  of  its  gross  earnings  to  the  city, 
and  to  permit  officers  or  amploy£s  of  the  city 
free  tranaportatirai. 

2.  CARBnata  «=»12(4)  —  Stbxbt  Cab  Fares  — 
Reqdultion  bt  Pvblxo  Skbvicb  Commis- 
sion. 

Publle  Service  Commission  Law,  {  53,  pro- 
viding that,  if  rates  or  fares  are  lasufficient  to 

yield  a  reasonable  compensation,  the  commissioii 
shall  determine  and  order  reasonable  or  8nffici«it 
rates  or  fares,  and  section  9,  providing  that 
cliarxes  shall  be  reasonable  and  suffideBt.  and 
requiring  adequate  and  sufficient  service,  do  not 
authorixe  the  commission  to  increase  the  fares 
which  may  be  charged  by  a  street  railroad  with- 
in tiie  city  limits  to  more  than  five  ceuts,  al- 
thourt  the  company's  income  is  not  sufficient  to 
pay  a  reasonable  return  and  provide  an  ade- 
quate and  sufficient  service,  in  view  of  section 
25,  expressly  providing  that  no  street  railroad 
shall  charge  more  than  five  cents  for  one  con- 
tinuous ride  within  city  limits,  and  section  112, 
providing  that  the  act  shall  be  construed  as  a 
continuation  of  the  prior .  railroad  commission 
law. 

8.  Statdtxs  •s»207— <!k>NaisacnoH— Imcon- 
UBTSIIT  SEcnonsL 
Different  sections  or  provisions  of  the  aanc 
statute  should  be  so  construed  as  to  faarmonii* 
and  give  effect  to  each;  but,  if  there  is  an  ir- 
reconcilable MHiflict,  the  subsequent  one  pre- 
vails. 

4.  EviDEncB  i^i^lft  — Judicial  Noricr— Max- 
imum Stbeet  Cab  Fabe. 
It  is  a  matter  of  common  knowledge  that  at 
least  up  to  the  time  the  Public  Service  Commis- 
sion Act  was  passed  the  economic  judgment  of 
society  was  that  the  maximum  tere  to  be  duu-fsd 
by  a  street  railroad  company  for  one  oontinuoas 
ride  within  the  corporate  limits  of  a  dty  was 
five  cents. 

Ed  Banc  Original  application  by  the  Stat^ 
on  the  relation  of  the  Tacoma  Ballway  & 
Power  Company,  for  writ  of  mandate  direct- 
ed to  the  PubUc  Service  Oomndssloa  of  the 
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State  of  •  Washington,  B.  F.  Blaine,  Chair- 
man, Artibnr  A.  Lewis  and  Frank  B.  Spin- 
ning, Gommlsstoners.   Writ  denied. 

James  B,  Howe,  of  Seattle,  and  F.  D.  Oak- 
ley, of  Tacoma,  for  relator.  W.  V.  Tanner, 
Atty.  Gen.,  Hance  H.  Cleland,  Asst.  Atty.  Gen., 
U.  R  Harmon,  Prank  M.  Carnahan,  and  Lyle 
A  Henderson,  all  of  Tacoma,  Hugh  M.  Cald- 
well, of  Seattle,  D.  W.  Featherklle,  of  Belling- 
ham,  3.  M.  Qeraghty,  of  Spokane,  and  Fitch, 
Jacobs  &  Amtson,  of  Tacoma,  tor  respond- 
ents. 

MAIN,  J,  This  Is  an  original  application 
in  this  court  for  a  writ  of  mandate  directed 
to  the  Public  Service  Oommis^on.  The 
petitioner,  the  Tacoma  Railway  &  Power 
Company,  Is  a  corporation,  and  Is  now,  and 
has  been  for  a  number  of  years  last  past, 
engaged  In  operating  a  street  railway  system 
in  the  dty  of  Tacoma  under  certain  fran- 
chises granted  by  that  city.  In  May,  1917, 
J.  Bloomberg  and  others  filed  a  complaint 
with  the  Pnbllc  Service  Commission  claiming 
that  the  service  given  by  the  street  car  com- 
pany upon  certain  streets  was  Inadequate 
and  not  sufficient,  and  asking  that  the  com- 
pany be  required  to  give  an  adequate  and 
sufficient  service.  This  complaint  was  an- 
swered by  the  company,  and  a  hearing  was 
had  before  the  commission.  After  the  hear- 
ing the  commission  found  that  the  service 
complained  of  was  inadequate  and  Insuffi- 
cient, but  declined  to  order  that  the  service 
be  improved,  because  the  incmne  of  the  com- 
pany was  not  sufficient  to  pay  a  reasonable 
return  on  the  value  of  the  proi>erty  devoted 
to  the  public  service  unless  the  company 
could  be  relieved  of  certain  franchise  pro- 
visions or  be  permitted  to  charge  a  fare  of 
more  than  Hve  cents  for  one  continuous  ride 
within  the  corporate  limits  of  the  dty.  The 
majority  of  the  comndsslon  was  of  the  opin- 
ion that  It  had  no  power  either  to  reUeve 
from  tlie  franchise  provisions  coraplatued  of, 
or  to  anthorize  a  fare  of  more  than  five  cents 
per  passenger  within  the  corporate  limits  of 
the  d^.  The  commission  thereupon  declined 
to  order  an  adequate  and  suffldent  service 
and  dismissed  the  cause.  For  the  purpose  of 
thlB  case  the  findings  of  the  commission  must 
be  accepted  as  true,  since  the  evidence  upon 
which  the  findings  are  based  Is  not  before  ua 

Whether  the  writ  prayed  for  should  be  is- 
sued depends  upon  whether  the  Public  Serv- 
ice Commission,  under  the  authority  con- 
ferred upon  it  by  the  Public  Service  Commis- 
sion Law,  has  the  right  to  reUeve  from  fran- 
cliise  provisions  or  direct  tliat  a  fare  greater 
than  five  cents  may  be  charged.  If  it  has 
such  power,  the  action  of  the  commission  in 
dismissing  the  complaint  for  want  of  Jurisdic- 
tion was  erroneous,  and  the  writ  prayed  for 
should  Issue.  If  the  commission  has  not  been 
given  power  by  the  Public  Service  Commls- 
si<Hi  Law  to  ^ther  modify  franchise  provl- 
Mons  or  Increase  the  fare  to  more  than  live 
coits,  tbe  writ  prayed  for  dkould  be  denied. 


The  franchise  provisions  complained  of  are 
those  requiring  the  street  car  company,  the 
petitioner,  to  pave  between  its  tracks  and 
one  foot  on  either  side,  to  contribute  to  the 
costs  of  bridges,  to  pay  a  certain  percentage 
of  its  gross  earnings  to  the  dty,  and  to  per- 
mit certain  officers  or  empl<^6s  of  the  dty 
free  transportation.  The  franchises  contain- 
ing these  provisions  were  all  granted  prior  to 
the  passage  of  the  PuUic  Service  Commission 
Law.  ' 

[1]  The  first  question  is  whether  tbe  Public 
Service  Commission  is  authorized  by  tbe  stat- 
ute to  relieve  from  the  francUse  provisions 
complained  of  when  t3ie  InoHue  of  the  com- 
pany is  not  sufficient  to  pay  a  reasonable 
return  upon  the  value  of  Uie  property  devoted 
to  the  public  service  and  provi^  an  adequate 
and  suffldent  service.  In  1S80  the  Legisla- 
ture passed  wliat  Is  commonly  called  the  En- 
abling Act,  relating  to  dtles.  Section  6^  snbd. 
9.  of  this  act  (Rem.  Code,  |  7607)  contains  the 
following  grant  of  power: 

"To  authorize  or  i^rohibit  tbe  locating  and 
constructing  of  any  railroad  or  street  railroad  in 
any  street,  alley,  or  public  place  in  sncfa  city, 
and  to  prescribe  the  terms  and  conditions  upon 
which  ajiy  tach  railroad  or  street  railroad  snail 
be  located  or  constructed.   •   •   •  •* 

In  pursuance  of  the  auOiority  gninted 
this  section,  the  dty  of  ^I^uxHna  granted  fran- 
chises and  placed  the  conditions  therein 
above  referred  to. '  VPlth  these  conditions 
the  frandilses  were  acc^ted. 

As  we  understand  the  argument,  it  Is  not 
claimed  that  these  frandiise  provisions  are 
Illegal  or  void,  or  that  tbe  dty  did  not  have 
the  power  to  Impose  audi  conditions  when 
it  granted  the  franchises.  It  is  claimed, 
however,  that,  this  being  a  matter  within 
the  police  power,  ttte  state  had  a  right  in  tlie 
exercise  of  that  power  by  a  subsequent  statute 
to  confer  upon  tbe  Public  Service  ComihiBsion 
the  right  to  abrogate  franchise  provisions, 
and  did  In  fact  In  the  PuMic  Service  Com- 
mission Iaw  confer  tliat  power  upon  tlie 
Public  Service  Commisaltm.  It  will  be  noted 
that  the  section  of  the  statute  quoted  express- 
ly empowers  dtles  of  Hie  first  class  to  r^- 
ulate  and  control  the  use  of  Its  streets  and  to 
anthorize  or  pnddUt  the  use  of  Its  streets, 
and  to  prescribe  the  "terms  and  conditions 
up<m  which  any  such  railroad  or  street  rail- 
road sliall  be  located  or  constructed."  Sere 
is  a  clear  and  spedflc  grant  by  tiie  state  to 
the  city  to  Impose  terms  and  conditions  upon 
whldi  any  of  its  streets  may  be  used  by  a 
street  railroad.  In  Tacoma  R.  ft  Power  Ca 
V.  Tacoma.  79  Wash.  tS08, 140  PRc  666,  it  was 
held  that  biy  tills  statute  the  Legislature  in- 
tttided  to,  and  did,  vest  tlie  dty  with  the 
whole  of  the  state's  police  power  touching 
the  subject-matter;  the  subject-matter  being 
the  right  to  Impose  terms  and  conditions  upon 
a  railroad  or  street  railroad  as  a  condition 
precedent  to  the  location  or  construction  of 
any  sudi  railroad  or  street  railroad  upon  a 
dty  street  or  streets.   It  was  there  said; 

"Tbe  statute  quoted.  Rem.  &  Bal.  Code.  I 
7S07»  aabd,  7  (P.  G.  77.  |  88),  expressly  en- 
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powers  cities  of  the  first  cl&ss  to  regalate  end 
control  the  use  of  streets,  and  to  'authorize  or 
prohibit'  the  use  of  electricit;  at,  in,  or  opon 
any  of  the  streets,  'snd  to  prescribe  the  terms 
and  conditions  upon  vhich  the  same  may  be 
used,  and  to  regnUta  the  use  thereof.'  Broader 
language  coald  hardly  be  used.  It  is  obvioas 
that  the  Legislature  intended  to,  and  did,  vest 
the  city  with  the  whole  of  the  state's  police  pow- 
er touching  the  snbject-matter" — citing  authori- 
ties. 

To  the  same  effect,  see  State  ex  rel.  Tacoma 
V.  Sunset  Tel.  &  Tel.'  Co.,  80  Wash.  309,  150 
Pac.  427,  U  R.  A.  1917B,  1178. 

In  Cleveland  v.  Cleveland  City  B.  Co.,  194 
U.  S.  517,  24  Sup.  Ct  756,  48  L.  EM.  1102, 
the  court  had  occasion  to  construe  a  section 
of  the  Revised  Statutes  of  the  state  of  Ohio 
which  authorized  dtles  "to  fix  the  terms  and 
conditions  upon  which  such  •  •  •  rail- 
ways may  be  constructed,  operated,  extended, 
and  consolidated,"  and  It  was  there  held 
that  this  statute  was  an  express  authoriza- 
tion to  the  city  to  Impose  conditions  when 
granting  a  franchise. 

The  question  then  arises  whether  the  Pub- 
lic Service  Commission  Law  either  by  Its 
terms  or  by  necessary  Implication  attempted 
to  confer  power  upon  the  Public  Service  Com- 
mission to  modify  or  abrogate  franchise  pro- 
visions which  had  previously  been  Imposed 
by  the  city  when  granting  the  franchises 
under  the  express  authorization  of  the  Legis- 
lature. Section  63  of  the  Public  Service  Com- 
mission Lew  CP&Se  571,  c  117,  Lews  ot  1911) 
Is  as  follows: 

"Whenever  the  commissitm  shall  find,  after  a 
hearing  bad  uijoq  Its  own  motion  or  upon  com- 
pinint,  as  herein  provided,  that  the  rates,  fares 
or  charges  demanded,  exacted,  charged  or  col- 
lected by  any  common  carrier  for  the  transporta- 
tion of  persons  or  property  within  the  state  or 
In  connection  therewith,  or  that  the  regulations 
or  practices  of  such  common  carrier  affecting 
such  rates  are  unjust,  unreasonable,  unjustly 
discriminatory,  or  undnly  preferential,  or  in  any 
wise  in  violation  of  the  provisions  of  law,  or 
that  such  rates,  fares  or  charges  are  insufficient 
to  yield  a  reasonable  compensation  for  the 
service  rendered,  the  commission  shall  determine 
the  just,  reasonable  or  sufficient  rates,  fares 
or  charges,  regulations  or  practices  to  be  there- 
after observed  and  enforced  and  shall  fix  the 
same  by  order  as  hereinafter  provided. 

"Whenever  the  commiBsion  shall  find,  after 
such  hearing,  that  the  rules,  regulations,  prac- 
tices, equipment,  appliances,  fadlitles  or  serv- 
ice of  any  such  common  carrier  in  respect  to  the 
transportation  of  persons  or  proper^  are  un- 
just, unreasonable,  unsafe.  Improper,  inadequate 
or  insufficient,  the  commission  shall  determine 
the  just,  reasonable,  safe,  adequate,  sufficient 
and  proper  rules,  regulations,  practices,  equip- 
ment, appliances,  facilities  or  service  to  be  ob- 
served, furnished,  constructed  or  enforced  and 
be  used  in  the  transportation  of  persons  and 
property  by  such  common  carrier,  and  fix  tile 
same  by  its  order  or  rule  as  hereinafter  pro- 
vided." 

If  the  law  confers  power  npcm  the  com- 
mission to  modlfj;  or  abrogate  franchise 
provisions,  It  must  be  found  In  this  section. 
A  critical  examination  of  the  language  used 
will  disclose  that  there  Is  there  conferred 
upon  the  commission  the  power  to  deal  with 
the  questions  ot  safety,  efQciency,  rates, 


and  quality  of  service.  In  ottier  words, 
speaking  generally,  the  statute  ooaten  upon 
the  commission  power  to  deal  wltb  tlie  snb* 
ject  <Hf  rates  and  serrice.  Thwe  Is  nothing 
in  this  sectitm  w^cih  either  expieasly  or  by 
necessary  Implication  confers  power  upon 
the  Public  Service  Commission  to  deal  with 
the  question  of  franchises  or  to  modify  any 
of  the  terms  or  conditions  that  may  have 
previously  been  Imposed  therein.  The  law 
will  be  searched  In  vain  for  any  provision 
which  confers  such  power  upon  the  commis- 
sion. The  right  to  deal  with  the  question 
of  rates  and  service  Is  an  entirely  different 
matter  from  the  right  to  grant  franchises 
or  abrogate  the  provisions  thereof.  The 
franchises  tn  question  having  been  granted 
under  the  clear  and  express  authMlty  of  a 
statute  enacted  long  prior  to  the  Public 
Service  Commission  Law,  It  seems  plain 
that  it  wag  not  the  Intent  of  the  latter  law 
to  grant  power  to  the  commission  to  abro- 
gate  franchise  provisions.  Had  the  Legis- 
lature desired  to  confer  this  power  uiK>n 
the  commission,  it  would  have  been  easy 
to  have  said  so  in  such  language  as  would 
have  made  the  Intent  plain.  The  history 
of  the  legldatlon,  however.  Is  such  as  to 
Indicate  an  affirmative  Intention  on  the  [>art 
of  the  Legislature  not  to  confer  such  power 
upon  the  Public  Service  Commission. 

The  fliBt  bill  introduced  in  the  Legislature 
in  1911  for  the  purpose  of  extoiding  the 
scope  of  the  previous  Railroad  Commission 
Law  was  Senate  Bill  No.  102.  This  con- 
tained a  provision  which  conferred  upon  the 
commission  "power  and  authority  to  grant, 
modify,  revoke,  and  generally  regulate  the 
the  terms  and  provisions  of  such  permit,  li- 
cense or  franchise.  •  ♦  • "  Neither  this 
provision  nor  any  similar  provision  ap- 
pears in  the  law  which  was  enacted  by  the 
Legislature  and  which  is  known  as  the 
Public  Service  Commls^on  Law  above  re- 
ferred to.  Had  the  Legislature  Intoided 
that  the  commlsdon  should  have  power  to 
deal  with  franchises  In  dtles  or  abrogate 
I^vldfflis  of  franchises  which  had  previ- 
ously been  amended  by  the  cities,  there  cer- 
tainly would  have  been  embodied  in  the  law 
as  passed  some  provision  relating  to  that 
subject-matter.  As  already  stated,  the  sub- 
ject-matter of  granting  franchises  and  Im- 
posing conditions  therein  and  the  subject- 
matter  of  rates  and  service  are  entlr^  dif- 
ferent Whether  the  Legislature  has  the 
power  to  confer  upon  the  Public  Service 
C<mimlsslon  the  right  to  abrogate  the  oon- 
ditlons  In  frandilses  to  street  raiinwd  com- 
panies which  had  been  granted  prior  to  U» 
passage  ot  the  Public  Service  OommlsslnD 
l4iw  is  a  questltm  not  before  us  at  this  tinier 
and  we  neither  express  nor  Intimate  any 
opinion  theretm, 

[2]  The  other  questltm  to  be  detennlncd 
upon  this  application  Is:  Does  the  Public 
Service  Commission  have  the  power  to  In- 
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crease  the  fiare  wbldi  the  petitioner  mar 
charge  within  the  dty  limits  of  Taooma  to 
more  than  five  cents,  slnc^  as  found  by  the 
commission,  the  income  of  the  petitioner  is 
not  snffldent  to  pay  a  reasonable  return 
npon  the  valne  <tf  the  property  devoted  to 
the  public  service  and  provide  an  adequate 
and  sufficient  service?  This  qnestlm,  like 
the  one  prevlonsly  ctmsldered,  involves  a 
consideration  of  the  sower  conferred  upon 
the  commlHion  by  the  Public  Service  Com- 
mission Law.  In  La^  of  1905.  c  SI,  the 
Legislature  passed  what  was  known  as  the 
Railroad  Commission  Act.  This  law  applied 
to  railroads  and  express  companies.  It  did 
not  Include  street  railroad  companies.  In 
1907  ttie  Legislature  passed  an  act  (chapter 
22^  Laws  of  1907)  amending  the  previous 
act  relating  to  railroads  and  express  com- 
panies. By  this  amended  act  street  railroad 
onnpanles  were  not  included  within  Its  pro- 
visions. In  1911  the  L^slature  passed 
what  Is  known  as  the  Public  Service  Commis- 
sion Law  (chapter  117,  Laws  of  1911).  This 
law  was  much  more  ctnopreheDslve  than  the 
prevlotts  statute,  and  brought  within  Its 
provisions  pul^c  utilities  which  had  not 
been  included  within  the  earlier  enactments, 
among  ttaem  street  railroad  companlea 
Section  9  of  this  latter  act  provides,  among 
other  things,  that  all  charges  for  any  service 
rendered  In  the  transportation  of  persons 
or  property  by  any  common  carrier  "shall 
be  just,  fair,  reasonable  and  sufficient,"  and 
also  that  every  common  carrier  shall  con- 
struct, furnish,  maintain,  and -provide  safe, 
"adequate  and  sufficient  service"  to  enable 
It  to  expeditiously  and  safely  transport  all 
persons  offered  or  received  by  It  for  trans- 
portation. Section  25  of  the  act  Is  as  fol- 
lows : 

"Xo  street  railroad  company  shall  charge,  de- 
mand or  collect  more  than  five  centu  for  one  con- 
tinnous  ride  within  the  corporate  llmitB  of  any 
dty  or  town.  •   •   •  " 

As  already  pdnted  oat,  section  53,  above 
quoted,  is  the  one  which  confer^  power  np<Hi 
the  commission  to  regulate  service  and  rates. 

Section  112,  which  la  the  last  section  of  the 
act,  pnMdes  that,  in  so  far  as  It  embraces 
the  same  subject-matter,  fiie  act  shall  be 
construed  as  a  coutlnuatlon  of  chapter  81 
of  the  Laws  of  1905  (the  Bailroad  Commission 
Law)  and  the  acts  amendatory  thereof  and 
supplemental  thereto. 

[9, 4]  The  petitioner  contends  that,  since 
Its  income  is  not  sufficient  to  pay  a  reasonable 
return  upmi  the  value  of  the  pn^rty  used  In 
the  public  service  and  furnish  an  adequate 
and  sufficient  service,  the  commission  has 
the  power  under  section  53  to  Increase  the 
rate  to  more  than  five  cents,  even  though 
that  limitation  Is  provided  in  section  25  of 
the  statute  itself,  a  p<H^on  of  which  Is 
above  quoted.  It  is  a  familiar  canon  of  con- 
struction that  the  dllFerent  sections  or  pro- 
vidons  of  the  same  statute  should  be  so  con- 
Btmed  as  to  harmmtee  and  give  effect  to 


each;  bnt  If  there  is  an  IrrecoDdlable  ctm- 
flict  the  Bubsequoit  one  prevaUs.  The  arga- 
ment  here  is  that  there  Is  an  irreconcilaUe 
conflict  between  section  25,  which  limits  tibe 
fare  to  five  cents  and  section  63  ^irtdch  con- 
fers npon  the  CMnmisslon  power  to  deal  with 
the  question  of  rates  and  service.  If  sectiMi 
53  abrogates  section  2B  of  the  same  act,  It 
must  be  by  Implication  only,  as  it  is  not  ex- 
pressly so  d<Hie.  It  is  also  a  well-settled 
rule  of  ctmstrnctlai  that  repeals  by  impli- 
cation are  not  favored.  It  Is  true  by  sec- 
tion 9  ot  the  act  there  Is  Imposed  upon  the 
carrier  the  duty  to  xm>vlde  adequate  and  snf- 
Seieat  service.  ThB  various  sections  refer- 
red to  should  be  harmmlzed,  if  possible, 
rathffl  thui  hdding  that  ime  section  of  tiie 
act  was  intended  to  repeal  by  implication  a 
prior  sectUn.  It  is  a  matter  of  commui 
knowledge  that  at  least  up  to  the  time  this 
statute  was  passed  the  ecMUMnic  Judgment 
of  society  was  that  the  maximum  fare  to  be 
charged  by  a  street  railroad  company  for 
one  continuous  ride  within  the  corporate 
limits  of  a  city  was  five  cents.  It  Is  also 
a  fact  generally  known,  but  possibly  one  of 
which  the  court  would  not  be  justified  In 
taking  judicial  knowledge,  that  most  all 
street  railroad  franchises  contain  such  a 
limitation.  When  the  act  of  1911  was  pass- 
ed, as  already  stated,  street  railroad  com- 
panies had  not  been  subject  to  regulation 
by  the  laws  passed  prior  to  that  time.  That 
act  extended  the  previous  Railroad  Ck>mmls- 
slon  Act  to  Include  street  railroad  companies 
and  other  public  utilities,  and  at  the  same 
time  embodied  In  section  25  an  express  man- 
date of  the  Legislature  that  no  street  rail- 
road company  should  cbarge,  demand,  or  col- 
lect more  than  Ave  cents  for  one  continuous 
ride  within  the  corporate  limits  of  any  dty  or 
town.  It  was  evidently  not  the  thought  of 
the  Legislature  that  by  section  53  there  was 
conferred  upon  the  Public  Service  Commis- 
sion power  to  abrogate  this  express  declara- 
tion. The  C(xnmlssIon  undoubtedly  has  the 
power  to  r^ulate  rates,  so  long  as  It  does 
not  exceed  the  limit  of  five  cents,  and  to  re- 
quire an  adequate  and  sufficient  service  with- 
in this  limitation,  having  due  regard  to  the 
right  of  the  company  to  earn  a  reasonable 
return  upon  the  value  of  the  property  devot- 
ed to  the  public  use.  Giving  the  statute  such 
a  construction  harmonizes  its  various  provi- 
sions and,  as  we  think,  declares  the  plain  in- 
tent of  the  Legislature.  The  case  of  State 
ex  rel.  Great  N.  R.  Co.  v.  R.  R.  Com.,  52 
Wash.  33,  100  Pac.  184,  does  not  authorize 
or  direct  a  dlflermt  condnslon.  In  that 
case  it  was  hdd  that  the  maximum  rate  acts 
passed  by  the  L^islatures  of  1893  and  1897 
were  r^iealed  by  necessary  In^llcatini  by 
the  subsequent  Railroad  Commission  Act 
passed  in  1905  and  the  amendatory  act  of 
1907.  There  the  court  was  evidently  of  the 
opinion  that  the  later  act  superseded  all 
prior  acts  on  the  matter  In  hand  and  com- 
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prised  fhe  Bole  ayetem  d  leglslatlm  on  tbe 
subject  oC  rates.  Bnt  tbe  Blttiatl<»i  as  it  ap- 
peared In  that  case  is  not  tbe  same  as  In  tbe 
present  casft  as  bas  been  pelted  ont, 

\rhm  tbe  street  railroads  were  first  made 
subject  to  tbe  Jurisdiction  of  tbe  Public  Serv- 
ice Commission,  there  was  an  express  prorl- 
8l<»  in  tbe  same  act  which  provided  that  no 
street  raiirtmd  company  should  charge  more 
than  five  coits.  It  cannot  therefore  be  held 
that  it  was  tbe  intention  of  tbe  Ijegislatnre, 
by  continuing  in  section  03  substantially  tbe 
same  provisions  that  had  been  embodied  in 
tbe  prior  law  relating  to  railroad  and  ex- 
press companies  and  making  sncb  provlsitms 
aivllcable  to  all  public  utllltlee  Imnigbt  -with- 
in the  iffovislons  of  tbe  law,  to  thereby  grant 
to  the  Public  Service  Commission  the  right 
to  fix  a  rate  In  excess  of  five  coits  and  dis- 
regard the  piOTlalon  in  sectiim  29  limiting  the 
rate  to  that  snm.  Tbe  Iflssonri  eases  (State 
ex  rel.  Missouri  Sontbem  B.  Go.  v.  Public 
Service  Commission  of  Mlssoarl,  25&  Ho.  7<M, 
168  S.  W.  ItBft,  and  State  ex  rel.  Rhodes  t. 
Public  Service  Oommlssloa  of  Missouri,  270 
Ma  M7,  IM  S.  W.  287)  are,  In  their  facta, 
substantially  like  tbe  case  of  State  ex  reL 
Grmt  N.  R.  Go.  V.  R.  R.  Com.,  sopra. 

Tbe  case  of  People  ex.  reL  Ulster  ft  D.  R. 
Co.  r.  Public  Service  CtHnmlasion  ol  State 
of  New  YOTk,  Second  Dlst.  171  Avp.  Dir. 
em,  166  N.  Y.  Supp.  1095,  and  218  N.  T.  64S, 
112  N.  E.  1071,  is  also  distlngnlfhable.  In 
tbB  state  of  New  York  there  was  what  was 
known  as  tbe  Railroad  Law  (Gonsfd.  Laws, 
c.  49),  and  also  tbe  Public  Service  Commis- 
sion Law  (Gonsol.  Laws,  c.  48).  These  were 
each  revised  and  amended  by  tbe  L^lsla- 
tnre  In  1910,  the  Railroad  Law  declaring  that 
the  power  of  railroad  corporations  was  sub- 
ject to  tbe  limitations  and  requirements  of 
tbe  Public  Service  Commission  Law.  Tbe 
section  of  the  law  relating  to  the  question 
of  rates  of  fare  was  also  made  subject  to  the 
provisions  of  the  Public  Service  CoromlsBlon 
Law.  While  tbe  court  In  that  case  consid- 
ered the  Railroad  Law  and  tbe  Public  Serv- 
ice Commission  Law  as  one,  and  held  tbat 
the  Public  Service  Commission  was  not  bound 
by  the  maximum  rates  fixed  In  the  Railroad 
I^w,  the  provisions  referred  to  In  the  Rail- 
road Law  making  It  subject  to  the  provisions 
of  the  Public  Service  Commission  Law  do  not 
make  tbe  case  applicable  to  tbe  facts  here 
presented.  Had  the  Legislature  of  this  state 
Intended  tbat  the  Public  Service  Oomralsfdon 
might  authorize  the  charge  by  a  street  rail- 
road company  of  a  greater  fare  than  Ave 
cents.  It  would  have  been  easy,  when  fixing 
the  five-cent  maximum,  as  It  appears  in  sec- 
tion 25,  to  have  added  the  provision  tbat  a 
greater  rate  mi^t  be  charged  when  author- 
ized by  tbe  cmnmlsslon  upon  a  proper  show- 
ing of  the  necessity  therefor.  This  Is  sub- 
stantlally  what  the  New  York  statute  does. 

It  Is  there  expressly  provided  in  section 


49  of  the  amendatory  act  of  1911  (bat,  when* 
ever  the  commission  shall  be  ctf  the  oplnkat 
that  the  maximum  rates  collected  or  charg- 
ed are  Insufficient  to  ^eld  reasimable  com- 
pensatioB  for  the  service  rendered  and  are 
unjust  and  unreasonable,  the  cnnmlsskm 
shall  determine  and  presolbe  tbe  reasonaUe 
and  Jnst  rates  to  be  thereafter  obsa^red  and 
enforced  as  the  maximum  to  be  charged. 

It  Is  doubtless  tme  that  tb»  PnbUc  Serr- 
ice  Gommlsdon  Law  Is  remedial  l^islatirai. 
and  sboold  be  i^ven  a  Ubml  oonatmctlon 
for  tbe  puiiwse  of  carrying  oat  Ibe  will  of 
tbe  Legislature,  aa  was  pointed  oot  In  State 
ex  rca.  R.  R.  Com.  t.  Great  N.  B.  Od.,  68 
Wash.  267,  128  Pac.  8;  bnt  the  role  antbor- 
Izing  a  liberal  construction  does  not  mean 
tbat  the  court  shall  write  ctmditlona  or  pro- 
visos into  the  statnts  where  the  Z^egislatute 
has  placed  ntm^  ot  write  oot  of  the  act  a 
section  which  the  Legislature  has  placed 
tbere,  when  the  varUnw  sections  of  tbe  stat- 
ute are  not  In  Inwwacllable  conflict  and  nuy 
be  harmfxibed.  If,  as  found  by  tbe  oommla^ 
sltm,  tbe  revenue  of  tbe  petlttmer  based  vpon 
a  five-cent  fare  la  not  snfflclnt  to  pnnide  an 
adequate  and  BofBdent  service,  and  at  the 
same  time  afford  a  reasonable  and  proper 
Income  to  the  petitioner,  the  remedy  is  wltb 
the  legislatlTtt  brandi  of  the  goremment.  and 
not  with  the  court  It  Is  tbe  duty  of  the 
court  to  constme  (be  law  aa  It  finds  It. 

The  writ  will  be  denied. 

ELLIS,  a  J.,  and  MOUNT,  PARKER. 
rULLERTON,  HOLGOMB,  WEBSTTER,  and 
GHADWIGK,  JJ.,  Ofmcnr. 


LANIGAN  et  al.  t.  MILES  (LANDIS.  Intei^ 
vener).   (No.  14362.) 

(Sopreme  Court  of  Waihington.   May  4,  1918.) 

1.  Husband  and  Wife  ^133(1)— Sepaeats 

PaOFBBTT— DeOBEE  OF  PROOF. 

If  property  acgaired  after  marriue  has 
stood  in  tbe  name  of  the  husband,  and  be  bas 
be«n  the  active  agent  In  the  care,  management, 
and  disposition  thereof,  his  widow,  or  any  one 
claiming  under  her,  will  be  put  to  a  greater  bur- 
den than  a  mere  preponderance  of  teatunonj, 
where  it  is  claimed  that  the  property  was  the 
separate  property  of  the  wife. 

2.  Husband  and  Wife  «=>262(1)— Cokitoni- 

TT  PbOKSBTT— BWEDEN  OF  PbOOF. 

Where  a  course  ot  dealings  between  sponaes 
running  over  a  period  of  from  30  to  60  years  is 
not  only  consistent  with  bat  confirmatory  of 
the  claim  of  the  one  who  asserts  a  separate  es- 
tate, the  presumption  that  all  property  acqaired 
after  marriage  is  communis  property  is  over- 
come at  least  to  tbe  extent  of  putting  tbe  bnrdoi 
on  the  one  who  asserts  tbe  contrary. 

3.  Husband  and  Wife  «=:»119<^  —  Deed 
Fsou  Thtbd  Pebson  to  Wdv— vAUDrrr. 

In  view  of  Rem.  Code  1915,  1  0919.  provid- 
ing that  husband  and  wife  may  contract  with 
reference  to  the  itatna  or  disposition  of  prop- 
erty, section  5925  providing  that  every  marrieil 
person  may  acquire,  bold,  enjoy,  and  dispose  of 
property  as  if  he  or  she  were  anmarrlea.  sec- 
tion 8771  and  section  8766  providing  that  bona 


4=9Bur  other  cues  see  hbu  topic  ud  KET-NUUBER  In  all  K«r-NntalMred  Dit«tt  and  ladexw 


Digitized  by 


Google 


Waata^ 


LANIGAN  T.  MILES 


895 


fide  parcfaaser  of  property  from  the  bolder  of 
the  record  titie  will  be  protected,  and  that  one 
apouge  may  convey  directly  to  the  other  by  deed, 
where  a  hnsband  procurea  a  deed  in  wife'a  name, 
and  ao  conducts  himself  with  reference  thereto 
as  to  evidence  no  claim  or  interest  therein,  the 
deed  should^  as  between  the  spouses,  there  be- 
ijjg  no  creditor  objecting,  be  considered  as  cre- 
adiig  separata  eatate  in  wife. 

4.  Husband  and  Wir  ■•s9274(1>— ^ropbtt 

ACQUIBED  DDSINQ  COVEBTDBB  —  RIGHTS  OF 

Heibs. 

Children  and  their  iasne  claiming  throagfa 
hnsband  would  have  no  greater  right  in  property 
acquired  during  marria^  than  aa  coiud  have 
claimed  during  his  lifetime^ 

5.  HnsBAiVD  AND  WiFK  «»133(4)— Skpabatb 
Property  of  Wife  —  Sufficienct  of  Evi- 
dence. 

That  hnsband  cansed  bis  wife'a  nnme  to  be 
inserted  as  grantee,  directed  the  word  "home- 
stead" to  be  indorsed  on  margin  of  deed,  and 
nerer  thereafter  had  aught  to  do  with  property 
except  to  live  there  with  his  wife  and  family  for 
a  period  of  22  years,  held  to  warrant  conclusion 
in  conformity  with  wife's  testimony  that  it  was 
always  understood  betweea  the  husband  and 
wife  that  he  had  no  interest  whatsoever  hi  the 
property. 

6.  Trusts  ^a29— Bxpbess  Trdbts. 

A  deed  executed  by  mother  to  son  in  full 
confidence  that  upon  her  death  son  would  malce 

S roper  adjustment  of  her  relations  to  other  chil- 
reD,  but  leaving  such  adjustment  solely  and 
exclusively  to  audi  son,  did  not  evidence  an  ex- 
press trast 

7.  Trusts  ^17,  18(1)— Express  Trusts. 

An  express  trust  must  be  evidenced  in  writ- 
ing. 

8.  Trusts  ^944(3)  —  Express  Tbubts  —  Db- 
OBEB  OF  Proof. 

An  express  trust  will  not  be  declared  as 
against  a  deed  absolute,  unless  the  intention  of 
grantor  is  clear,  and  the  interest  of  one  claiming 
as  cestui  que  trust  is  made  to  appear  with  rea- 
sonable certainty. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  John  S.  Jurey,  Judge. 

Action  by  John  T.  Lanigan  and  others 
agidnst  lliomaa  W.  Miles,  bn  whiA  action 
Etta  Lendls  intervened  aa  plalDUff.  Decree 
for  defendant,  and  plalntlffls  appeal.  Af- 
firmed. 

Vanderveer  &  Cumminga,  H.  McC.  Billings- 
ley,  and  Welch  &  Dorr,  all  of  Seattle,  for 
appellants.  Farrell,  Kane  &  Stratton  and 
Jones  &  Rlddell,  all  of  Seattle,  for  respond- 
ent. 

CHADWICK,  J.  Thomas  W.  Miles  and 
his  wife,  Catherine,  natives  of  Ireland,  were 
married  in  the  state  of  Pennsylvania.  T^ey 
came  to  the  state  of  Washlngtoa  In  1861, 
and  settled  near  Vancouver.  They  piirchaa- ; 
ed  a  farm.  The  title  to  the  land  was  taken 
la  the  name  of  Catherine  Miles.  In  1875  tlie 
family,  then  consisting  of  the  parents  and  six 
children,  Mary,  afterwards  Mary  Lanlgan, 
the  mother  of  the  plaintiffs,  Etta,  now  Etta 
Landis,  the  Intervenor,  John,  James,  Cather- 
ine W.,  and  Thomas  W.,  moved  to  Newcastle 
in  King  county,  whDe  the  father  and  two  of 
the  boys  worked  In  the  coal  mines.  The 
mother  for  a  time  kept  boarders,  the  older 


girls  working  in  and  about  the  house.  The 
family  moved  to  Seattle  In  1880,  where  they 
purdiased  lot  3,  block  G,  of  A.  A.  Denny's 
addition  to  Seattle,  for  the  sum  of  fl.OOO. 
The  purchase  price  was  paid  in  cash.  Thom- 
as Miles  went  to  work  in  the  yards  of  his 
old  employer,  tlie  Columbia  &  Puget  Sound 
Railroad  Company.  He  ccmtiuued  in  this 
service  for  about  20  years^  or  until  one  year 
before  his  death,  which  occurred  In  1902. 
Aft»  the  fire  of  1888,  a  hotel  building  was 
built  on  lot  2  at  a  cost  of  16,600.  To  meet 
this  obligation,  two  mortgages  wen  execut- 
ea,  one  for  f2,000,  in  favor  of  Alonzo  F.  HiU, 
the  other  for  94,000,  In  favor  of  one  Bersdi, 
a  s(m-ln-1aw,  thm  husband  of  intervener, 
Dtta  Landis.  These  mortgages  were  execut- 
ed by  Catherine  MUes  and  TbamoB  Miles. 
The  obIlgati<Ki  represented  by  the  HUl  mort- 
gage was  later  jrenewed.  When  renewed,  the 
note  and  mortgage  were  signed  by  Catherine 
Miles  alone.  Mr.  Ber8<A  c^erated  the  hotel, 
and  his  mortgage  was  ateorbed  by  credits  for 
rent.  In  1881.  or  1882,  he  and  his  wife  gave 
up  the  hotel,  which  was  thereafter  conducted 
by  Mrs.  Miles. 

In  1897  a  Mrs.  Welch,  a  friend  of  the  fam- 
ily, gave  Mrs.  Sllles  lot  3,  in  block  37,  A.  A. 
Denny's  addition.  This  property  was  later 
Improved  with  a  building  suitable  for  a  room- 
ing house  with  stores  on  the  ground  floor. 
In  1902,  at  a  time  when  all  the  children  were 
of  full  age,  Thomas  Miles,  the  father,  died 
Intestate.  No  petition  for  the  administra- 
tion of  his  estate  was  ever  filed.  Mrs.  Miles 
continued  to  operate  the  two  properties  un- 
til 1907,  when  she  deeded  both  lots  to  her 
son,  Thomns  W.  Miles,  who  has  since  con- 
ducted the  business  aa  his  own.  The  deed 
to  Thomas  W.  Miles  Is,  in  form,  a  warranty 
deed,  without  exceptions  or  limitations.  It 
purports  to  convey  the  full  title.  In  1009 
Mary  Lanlgan,  the  oldest  daughter,  brought 
an  action,  her  sister  Etta  Landis.  being  join- 
ed as  plalntlfr,  against  her  mother  and  her 
brothers,  Jcflin.  James,  and  Thomas  W.  and 
her  sister  Catherine,  to  have  apportioned 
and  set  aside  to  them  a  one-twelfth  interest 
in  the  properly  as  an  estate  of  inheritance 
from  their  fiittier,  Thomas  Miles.  Tbey  set 
up  the  intestacy  of  the  fatXier,  that  no  ad- 
ministration of  Ills  estate  had  been  had,  that 
there  were  no  debte,  and  no  reasm  for  an 
administration,  and  asked  that  their  respec- 
tive shares  be  set  aside  to  them.  Issues  were 
Joined,  the  defendants  denying  that  the  prop- 
erty was  other  than  the  separate  property  of 
Catherine  Miles,  and  afflnuatlvely  alleging 
that  Catherine  Miles  had  conveyed  the  prop- 
erty to  her  son,  Thomas  W.,  as  the  owner, 
and  the  plahitlffs  had  no  interest  as  ovmers, 
or  otherwise,  therein. 

The  case  nerer  came  to  trial,  but  was  dis- 
missed upon  stipulation  of  counsel  after  is- 
sue joined.   Mrs.  Landis  now  disclaims  any 
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Interest  In  the  action  brought  by  Urs.  Lani- 
gan,  and  repudiates  the  authority  of  the  at- 
tomey  of  record,  and  while  we  think  the  rec- 
ord hardly  bears  her  out  In  this,  our  view 
of  the  case  Is  such  that  we  may  admit  that 
she  is  right  in  her  contention,  and  that  the 
judgment  of  dismissal  did  not  operate  as  an 
estoppel  against  her,  or  as  res  adjudlcata 
of  her  right  to  Intervene  In  this  case.  And 
we  may  also  admit  that  the  present  plaln- 
tUfs,  although  prosecuting  the  action  as  the 
n^rs  at  law  of  Mary  Lanigan,  deceased,  are 
not  estopped  by  the  record  of  the  former  case 
to  maintain  this  action  to  recover  their 
mother's  share  of  the  Joint  estate  of  Thomas 
and  Catherine  Miles. 

We  are  referring  to  the  former  action  sole- 
ly for  the  purpose  of  Introducing  the  deposi- 
tion of  Catherine  Miles,  taken  while  Oiat  ac- 
tlon  was  pendlnjs,  and  for  use  at  the  time  of 
the  trial,  If  her  death  should  occur  before 
the  case  could  be  heard-  Mrs.  Miles  then 
testified  that  she  was  the  owner  of  the  prop- 
erty, that  riie  had  bought  It  with  her  own 
savings,  that  It  had  always  been  understood 
between  her  husband  and  herself  that  he 
had  no  Interest  In  It,  and  that  he  did  not 
want  any. 

The  testimony  ot  Mrs.  Miles  is  borne  oat 
by  the  records.  The  title  to  the  Seattle  prop- 
erty was  taken  In  her  name,  the  word  "home- 
stead" was  indorsed  on  the  margin  of  the 
deed,  and  if,  as  Mrs.  Landla,  the  intervener, 
insista,  Mir.  Miles  n^^otlated  the  trade,  and 
Mrs.  Miles  had  nothing  to  do  with  it,  It 
would  seem  to  be  clear  that  the  case  would 
fall  within  the  rule  of  several  of  our  own 
decisions.  It  Is  undisputed  that  Mrs.  Miles, 
although  unable  to  read  or  write,  transacted 
all  business  pertaining  to  the  property,  that 
it  was  assessed  In  her  name,  she  paid  the 
taxes,  and  as  the  property  was  improved, 
she  met  all  taxes  and  assessments  of  a  spe- 
cial or  local  character,  and  discharged  the 
mortgages  out  of  the  earnings  of  the  build- 
ing. There  is  no  testimony  which  even  tends 
to  show  that  the  husband,  whose  pay  never 
exceeded  $75  a  month,  ever  paid  or  con- 
tributed anything  to  the  Improvement  or  up- 
keep of  the  property.  If  he  ever  kept  a  bank 
account,  or  participated  In  any  one  business 
transaction.  It  Is  not  recalled  by  any  of  the 
witnesses.  The  only  testimony  going  to  the 
disposition  of  his  earnings  Is  that  of  Mrs. 
Miles,  who  says  that  he  never  earned  more 
than  enough  to  support  the  family. 

Counsel  rely  with  seeming  confidence  upon 
several  of  onr  own  decisions,  holding  upon 
the  premise  of  the  presumption  that  all  prop- 
erty acquired  after  marriage  Is  community 
property,  and  that  testimony  must  be  clear, 
and  the  fact  apparent,  that  the  husband  in- 
tended to  divest  himself  and  the  community 
of  all  interest  in  the  property,  and  to  set  it 
apart  to  the  separate  use  of  the  wife  before 
a  court  will  so  hold. 

Refference  to  the  opinions  of  this  court  will 


show  that  we  have  built  up  two  lines  of  de- 
cisions covering  the  right  of  one  or  the  oth- 
er of  married  persons  to  assert  a  separate 
Interest  In  property.  In  the  one  line  the 
court  has  had  to  do  with  the  claims  of  cred- 
itors, or  the  interests  of  third  persons  hav- 
ing some  tangible  equity  ha  a  upon  the 
property  sought  to  be  recovered  or  levied  up- 
on. In  the  other  line,  the  court  has  had  to 
deal  with  husband  and  wife  as  free  con- 
tracting agents,  unhampered  and  unhinder- 
ed by  the  claims  of  creditors,  or  by  any  one 
having  direct  interest  In,  or  lien  upon,  the 
property.  In  all  of  the  first  line  of  cases, 
the  court  has  had  to  deal  with  circumstances 
which.  If  unexplained  by  testimony,  at  once 
clear  and  oonvlnf^og,  would  amount  to  badg- 
es of  fraud,  In  the  second  line  of  cases  it 
appears  that  a  hndiand  and  wUe  free- 
ly contract,  or  give  one  to  the  other,  and 
thus  provide  tor  the  holding  of  property  then 
or  thereafter  to'  be  acqnlred  u  a  separate 
estate. 

[1, 11  To  make  onrs^ves  clear.  If  the  prop- 
erty herein  InTidved  had  stood  In  the  name 
of  Thomas  W.  Iflles,  and  he  had  been  Ox 
active  agent  in  the  care,  managraient,  and 
disposttloa  of  It  during  hls>  lifetime,  his 
widow,  or  any  one  dalmlng  under  ber.  would 
be  put  to  ft  grttter  burden  then  a  mere  pre- 
ponderance of  the  testimony,  if  it  were  claim- 
ed that  the  property  was  her  separate  prop- 
erty, for  the  husband's  conduct  with  refei^ 
ence  to  the  property  would  have  been  con- 
slstent  with  the  usual  practice,  and  not  In- 
oonslBtent  with  the  <«dinai7  meOiods  of 
management  of  commxmlty  propCTty,  funds, 
or  business.  But  wbrae  a  course  of  dealing 
between  spouses,  and  this  running  over  a 
period  of  from  30  to  60  years,  is  conslstmt— 
is  not  only  consistent  with,  but  confirmatory 
of  the  claim  of  the  one  who  asserts  a  sep- 
arate estate — we  see  no  reason  for  saying 
that  the  presumption  that  all  property  ac- 
quired after  marriage  Is  community  prop- 
erty is  not  overcome,  at  least  to  the  extent 
of  putting  a  burden  on  the  one  who  asserts 
the  contrary. 

The  community  property  law  as  originally 
enacted  seems  not  to  have  contemplated  gifts 
or  contracts  between  husband  and  wife  with 
reference  to  community  property,  or  that 
community  property  could  ever  be  given  the 
status  of  separate  property.  But  by  grad- 
ual accretion  It  is  now  provided  that  every 
married  person  may  acquire,  hold,  enjoy, 
and  dispose  of  property  as  If  he  or  she  were 
uamarried.  Bern.  Code,  f  5925.  The  hus- 
band and  wife  may  contract  with  reference 
ta  the  status  or  dispodtion  of  property. 
Rem.  Code,  S  5919.  That  a  bona  fide  pur- 
chaser of  property  from  the  holder  of  the 
record  title  will  be  protected  (Rem.  Code,  | 
8771),  and  that  one  spouse  may  convey  di- 
rectly to  the  other  by  deed  (Rem.  Code,  f 
8766). 

Ltj  If  a  hnsbaxkd  ean  coaver  directly  to  a 
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It  would  seem  that  if  he  procures  a 
in  ber  name,  and  so  conducts  himself 
reference  to  the  property  aa  to  evidence 
ilm  or  Interest  in  It,  we  see  no  reason 
Jie  deed  from  the  stranger  should  not, 
:ween  the  spouses — there  being  no  cred- 
present  and  objecting — ^be  given  the 
legal  effect  as  if  the  property  had  been 
d  to  the  husband,  and  by  him  In  turn 
i  wife.  Counsel's  main  reliance  is  Ab- 
.  Wetherby,'  8  Wash.  507,  33  Pac  1070, 
Q.  St  Rep.  176,  and  Fielding  v.  Ketler, 
ash.  194,  149  Pac.  667.  The  right  of  a 
or,  a  third  party,  was  Involved  in  each 
ese  cases.  An  understanding  on  the 
>f  the  spouses,  or  either  of  them,  was 
ermitted  to  overcome  the  presumption 
ed  by  the  statute,  and  it  was  held  that 
ainst  creditors,  existing  or  subsequent, 
band  and  wife  should  not  be  permitted 
al  between  themselves  by  any  secret 
standing,  for  the  statute  affords  a 
<d  by  which  the  property  may  be  placed 
i  one  spouse  in  the  hands  of  another. 
>  distinction  we  have  endeavored  to 

is  clearly  drawn  In  Marsh  t.  lusher, 
ish.  570,  125  Pac  961,  where  the  spon»- 
d  entered  Into  an  agreement  that  the 
nd  would  operate  a  threshing  machine 
receive  the  proceeds  as  his  separate 
rty,  and  the  wife  would  run  the  farm, 
ing  the  proceeds  thereof  as  her  sep- 

property.  The  conrt  maintained  the 
of  a  creditor,  who  had  no  notice  of  the 
caent,  to  satisfy  an  execution  out  ot 
rty  claimed  by  the  wife.  After  noting 
ale  of  Take  v.  Pngb,  18  Wash.  78,  42 
528,  52  Am.  St  Bep.  17,  and  Dobbins 
xter  Horton  A  Co.,  62  Wash.  423,  113 
LOSS,  holding  that  a  husband  and  wife 
Lgree  between  themselTes  as  to  the  cbar- 

of  their  eamln^  and  property,  the 
fixed  a  limitation  of  the  rule,  L  e.,  that 
agreements  will  not  affect  the  rights 
dltors  existent  at  the  time  of  the  agree- 

or  subsequent  creditors  where  tiie  par- 
ratinne  to  live  together.  Our  moat  re* 
>plnlon  covering  this  phase  of  the  law 
Ion  Savings  &  Trust  Go.  t.  Blanney,  1T2 
201. 

i]  The  plaintiffs  and  Intervener  can 
no  greater  right  In  the  property  than 
as  Miles  could  have  claimed  in  his  life- 

The  fact  that  he  negotiated  tiie  pur- 
,  accepting  the  testimony  of  the  inter* 

as  true,  and  granting  for  the  nonce 
:he  purchase  price  was  paid  out  of  the 
igs  of  the  community,  a  fftct  denied  by 
Miles  in  her  lifetime,  and  caused  bis 
;  name  to  be  Inserted  as  grantee,  an 
lal  thing,  and  directed  the  word  "home- 
'  to  be  Indorsed  on  the  margin  of  the 
when  coupled  with  the  fact  that  he  nev- 
ireafter  bad  aught  to  do  with  the  prop- 
except  to  live  there  with  his  wife  and 
f,  and  this  over  a  period  of  22  years, 
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gives  conflTmatlon  to  Mrs.  Miles'  testimony 
that  It  was  the  intention  of  her  husband  to 
comply  with  her  desire  to  have  her  own 
home,  and  her  own  property,  separate  and 
apart  from  the  community,  even  to  the  waiv- 
er of  his  Interests.  We  may  go  further  and 
say : 

"It  is  true  that,  if  we  look  in  this  evidence  tor 
some  such  Bpecilic  agreement  at  some  specific 
time,  we  may  BOt  be  able  to  find  It  ia  clear  and 
formal  language;  but  taking  her  testimoDy  as  to 
the  general  understanding  between  herself  and 
husband,  in  contradiction  of  which  thert  is 
not  a  syllable  of  evidence,  and  the  fact  of  the 
manajiement  of  ber  earnings  and  the  property  ac- 
quired thereby  without  the  slightest  control  of  or 
interference  by  her  husband,  we  cannot  escape 
the  concinaion  tliet  it  was  at  all  times  since 
their  marriage  wdl  understood  by  both  of  them 
that  her  earnings  were  to  be  her  separate  prop- 
erty." Dobbins  v.  Dexter  Horton  Company,  62 
Wash.  423,  113  Pac.  1088. 

See,  also,  Ballard  v.  Slyfleld,  47  Wash. 
174,  91  Pac.  642. 

"The  status  of  the  property  was  fixed  at  the 
time  it  was  purchased."  In  re  Deschamps  Es- 
tate, 77  Wash.  614,  137  Pac.  1009;  Guye  v. 
Ooy^  63  Wash.  340, 116  Pac.  781,  87  U  B.  A. 
(N.  8.)  186. 

[6, 7]  We  hold  tbat  the  property,  lot  8, 
block  G,  was  the  separate  property  of  Cath- 
erine Miles,  and  that  the  title,  as  well  as  the 
title  to  lot  3  in  block  87,  rests  In  defendant 
Thomas  W.  Miles,  unless,  as  plalnUffs  end 
the  Intervener  contend,  the  pr<^rty  was 
deeded  In  trust  for  the  benefit  of  all  the 
h^rs.  Uke  the  trial  Judge,  we  have  had 
some  difficulty  in  following  the  theory  of 
counsel.  They  have  not  committed  them- 
selves, but  argue  generally  that  the  trust 
is  an  express  trust,  or  If  not  an  express  trust, 
a  constructive  tmist,  or  If  neither  of  these, 
a  trust  ex  malefldo.  We  think,  without  pur- 
suing the  arguments  of  counsel,  that  plain- 
tiffs and  the  intervener  must  recover,  if  at 
all,  on  the  theory  of  an  express  trust.  It 
has  long  since  been  settled  as  the  law  In  this 
state  that  an  express  trust  must  be  evidenc- 
ed in  writing.  The  evidence  relied  upon  to 
create  a  trust  Is  found  In  the  answer  filed  In 
the  suit  brought  by  Mrs.  Lenigan,  in  which 
the  intervener  was  joined  as  plaintiff  to  re- 
cover a  share  of  their  father's  estate.  The 
answer  was  subscribed  by  Thomas  W.  Miles, 
the  grantee  In  the  deed. 

After  setting  up  that  the  property  had 
been  bought  with  the  earnings  and  savings 
of  Catherine  Miles  and  the  agreement  be- 
tween her  and  hw  husband  that  the  prop- 
erty was  to  be  her  separate  property.  ' and 
that  It  had  ever  since  been  so  treated,  de- 
fendants further  alleged: 

"The  defendant  Catherine  Miles  Is  an  old  lady, 
being  more  than  75  years  of  age.  and  on  or 
about  the  2l8t  day  of  June,  1907,  deeming  that 
her  time  on  earth  was  limited,  of  her  own  will, 
and  without  any  influence  from  any  person  on 
earth,  went  to  tiie  office  of  Richard  Saxe  Jones, 
an  attorney  in  the  city  of  Seattle,  county  of 
King,  and  state  of  Washington,  and  requested 
bim  to  prepare  a  deed  to  her  youngest  aoni 
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Thomas  W.  Miles,  of  the  entire  property  known 
and  described  as  lot  three  (3)  in  block  'G'  of  A. 
A.  Denny's  addition  to  the  city  of  Seattle,  which 
deed  was  then  and  there  prepared  by  said  Jones, 
rifped  and  executed  by  the  defendant  Catherine 
Miles,  and  delivered  to  Thomas  W.  Miles,  her 
son,  freely  and  voluntarily,  as  the  express  will 
and  desire  of  said  Catherine  Miles,  and  said 
Catherine  Miles  then  and  there  ezpresBing  to  her 
attorney  her  full  conGdence  that  upon  her  death 
the  said  Thomas  W.  Miles  would  make  proper 
adjustment  of  her  relations  as  mother  to  the 
plaintiifs  and  defendants  in  this  actioa,  leaving 
■such  adjustment  solely  and  ezdnsively  to  the 
said  Thomas  W.  Miles  without  any  interference 
of  any  kind  by  any  of  the  other  children  of  said 
Catherine  MUes." 

These  allegations  were  denied  In  the  re- 
ply, excepting  In  so  far  aa  it  was  alleged  that 
Catherine  MUes  bad  deeded  lot  8  in  block 
O  to  defendant  Thomas  W.  Miles. 

Granting  that  a  trust  may  be  declared,  or 
rather  acknowledged  by  a  trustee  by  a  sub- 
sequent writing,  even  though  Infwmal 
(Holmes  T.  Holmes,  65  Wash.  972,  118  Pac. 
733,  38  L.  R.  A.  {N.  S.]  645.  Ann.  Cas.  19136, 
1021),  and  that  a  declaratitm  In  an  answer 
filed  in  a  suit  Involving  the  same  subject- 
matter,  but  for  different  relief,  Is  sufficient 
to  satisfy  the  statute  of  frauds,  we  still  think 
that  the  declaration  relied  on  Is  not  enough 
to  charge  the  defendant  Thomas  W.  Miles 
as  a  trustee.  Although  bent  with  years,  Mrs. 
Miles  was  under  no  disability  of  mind;  in- 
deed, her  testimony,  taken  In  the  former  ao- 
tloD,  shows  that  she  was  ke«ily  alert  to  her 
own  Interests,  and  mindful  of  her  own  In- 
tentions. If  the  answer  were  no  more  than 
nn  admission  that  the  deed  had  been  made 
by  Catherine  Miles  in  "full  confldeoce  that 
upon  ber  death  the  said  Thomaa  W.  Miles 
would  make  proper  adjustment  of  her  rela- 
tions as  mother  to  the  plaintiffs  and  defend- 
ants in  this  action,"  It  might  be  that  the  ad- 
missioD  would  support  an  offer  of  oral  proof 
to  make  the  several  shares  or  Interests  cer- 
tain  to  the  end  that  the  true  intent  and  pur- 
pose of  the  trustor  should  be  carried  out.  In 
that  event  a  court  could  reasonably  hold  that 
It  was  the  intention  of  the  donor  that  each 
child  should  take  an  amount,  or  interest, 
equal  to  its  inheritable  interest.  But  the 
answer  proceeds : 

"Leavinc  such  adjoatment  solely  and  ezcln- 
sively  to  the  said  Thomas  W.  Miles  without  any 
interference  of  any  kind  by  any  of  the  other 
children  of  Gatherme  Miles." 

[8]  Keying  In  mind  that  this  answer  was 
flled  after  the  deed  was  made,  and  that  the 
testimony  of  Catherine  MUes  was  taken 
pending  a  trial,  and  that  die  was  not  Inter- 
rogated by  counsel  upon  tiie  subject  of  a 
trust,  that  there  was  no  offer  to  amend  the 
complaint,  or  after  the  dismissal  of  the  suit 
any  action  brought  by  either  of  the  then 
plaintiffs  to  declare  a  trust,  and  that  Mrs. 
MUes  Uved  6^  years  thereafter,  herself 
making  no  complaint  that  her  Intentions 
were  not  being  carried  out.  we  think  the  case 
falls  squarely  within  the  prlndple  announc- 
ed in  Boyer  t.  B^ison.  43  Wash.  d7,  86  Pac 


38!^  whidi  la  to  be  read  as  a  part  of  this 
opinion.  The  court  there  said: 

"Tbia  court  is  asked  to  create  and  declare  a 
trust  where  the  grantor  •  •  •  not  only 
failed,  but  positively  declined,  to  do  so" 

— ^which  la  but  another  way  of  saying  that 
an  express  trust  will  not  be  declared  as 
against  a  deed  absolute,  unless  the  intention 
of  the  grantor  Is  clear  and  the  interest  of 
the  one  claiming  as  cestui  que  trust  is  made 
to  appear  with  reasonable  certainty.  In  oth- 
er words,  a  court  of  equity  will  not  declare 
a  trust,  unless  the  object  of  the  trust,  and 
the  extent  of  Interest,  could  be  enforced  by 
a  decree  of  the  court,  not  as  a  matter  of 
equity,  but  as  the  certain  will  of  the  trustor. 

"If  thece  is  an  absolute  conveyance  of  the 
legal  title  to  a  supposed  trustee,  and  there  is  no 
declaration  of  a  trust  prior  to  or  at  the  time  of 
the  conveyance  by  the  grantor,  and  the  cestui 
que  trnst  attempts  to  charge  the  grantee  with  a 
trust  in  respect  to  the  land,  he  must  produce 
some  writing  signed  by  the  grantee  of  tne  le^al 
title  in  order  to  charge  bim  with  the  trust.  It 
is  only  when  there  is  no  dispute  ooDceming  the 
existence  of  a  trust,  or  when  the  trust  ariaes  by 
operation  of  law  as  a  resulting  or  Implied  trust, 
that  tlie  cestui  que  trust  himself,  can  declare  its 
terms."   Perry  on  Trosts  (6th  Ed.)  |  83. 

"Wherever,  therefore,  the  objects  of  the  snp- 

Sosed  recommendatory  trusts  are  not  certain  or 
efinite,  wherever  the  properhr  to  which  it  is 
to  attach  is  not  certain  or  definite,  wherever  ■ 
clear  discretion  and  choice  to  act  or  not  to  act 
is  given,  wherever  the  prior  dispositionB  of  the 
property  Import  absolute  and  uncontrollable 
ownership,  in  all  such  cases  courts  of  equity  will 
not  create  a  trost  from  words  of  this  character." 
Story's  Equity  Jurisprudence  (18th  Ed.)  {  lOTO. 

"Nor  wDl  a  trust  be  implied  if  there  is  un- 
certainty as  to  the  property  to  be  subjected  to  the 
trust,  or  as  to  the  persons  to  be  benefited  by  the 
trust,  or  as  to  the  manner  in  which  the  property 
is  to  be  applied.  Lord  Alvanley  stated  the  rule 
to  be  'that  a  trust  would  be  implied  only  where 
the  testator  points  out  the  objects,  the  property, 
and  the  way  in  which  it  shall  ga'  If  the  sub- 
jects and  objects  of  the  supposed  trust  aie  left 
uncertain  by  a  testator,  the  court  will  infer  tliat 
no  obligation  was  intended  to  be  imposed  open 
the  donee,  but  that  the  whole  disposition  wda 
left  to  his  dlseretioo..  So  IC  a  mere  power  to  ap- 
point is  givoi  to  the  first  taker,  to  be  wereised 
or  not  at  his  discretion,  no  trust  will  be  implied. 
And  no  trust  will  be  implied,  if,  taking  the 
whole  instrument  and  all  the  clrcnmstances  to- 
gether, It  is  more  probable  than  otherwise  that 
the  testator  intended  to  f»mraunicate  a  discre- 
tion and  not  an  obligation."  Perry  on  0>usts 
(6tb  Ed.)  I  116. 

Tn  Wrteht  r.  Atkyns,  1  Turn.  &  Russ.  157, 
Lord  JBadon  said  that  in  order  to  determine 
whether  a  trust  of  this  sort  la  a  trust  wbldi 
a  court  of  equity  will  interfere  with.  It  is 
matter  of  observation:  First,  that  the  words 
should  be  imperative;  secondly,  that  the 
subject  must  be  certain;  and,  thirdly,  that 
the  object  must  be  as  certain  as  the  subject 

The  words  of  the  answer  whldi  are  rdled 
on  as  an  acknowledgment  of  a  trust  are  that 
Thomas  W.  Miles  "would  make  proper  ad- 
justment" and  "leaving  such  adjustment 
steely  and  exdualTely  to  the  said  llioinas 
W.  Miles  without  any  interfwoice  of  any 
kind  by  any  the  other  diildren  of  aaid 
Catherine  MUes.**  These  words  are  AnOr 
lar  to  worda  often  employed  by  granton  and 
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makers  of  wills,  and  are  as  frequently  relied 
on  by  those  who  undertake  to  hare  a  recom- 
mendatory trust  declared.  In  Knight  t. 
Knight,  3  Beav.  148,  Lord  Langdale.  after 
subscribing  to  the  formulae  that  a  truat  would 
not  be  declared  upon  a  recoinniendotlon,  un- 
less the  words  used  upon  the  whole  ought 
to  be  construed  as  Imperative,  that  the  sub- 
jects of  the  recommendation  are  certain,  and 
tliat  the  objects  are  persons  intended  to  have 
the  benefit  of  the  recommendation  ere  cer- 
tain, considered  the  words  "free  and  unfet- 
tered." We  take  It  that  words  when  relied 
on  as  an  acknowledgment  of  a  trust  are  to 
be  given  no  greater  weight  than  similar 
words  used  In  deeds  and  wills.  We  also 
think  It  will  not  be  denied  that  the  words  re- 
lied on  In  this  case  are  the  legal  equivalent 
of  the  words  *'free  and  unfettered."  Of 
these  words,  his  Lordship  says: 

"Any  words  by  which  ^t  is  expressed,  or  from 
which  it  may  be  implied,  that  the  first  taker 
may  apply  any  part  of  the  subject  to  his  own 
use,  are  held  to  prevent  tbe  subject  of  the  gift 
from  being  considered  certain:  and  a  vague 
description  o£  the  object,  that  is,  a  description 
by  which  tbe  giver  nutber  clearly  defines  the 
object  himself  nor  names  a  distinct  class  out  of 
which  tbe  first  taker  is  to  select,  or  which 
leaves  it  doubtful  what  interest  the  object  or 
class  of  objects  is  to  take,  will  prevent  the  ob- 
jects from  being  certain  within  the  meaning  of 
the  rale." 

Binding  nothing  In  the  record  that  would 
indicate  that  Mrs.  Miles  did  not  have  a  live- 
ly Interest  In  her  affairs,  we  feel  warranted 
In  adopting  the  language  of  the  Supreme 
Court  of  the  state  of  Connecticut  in  Gilbert 
r.  Chapin,  18  Conn.  342; 

*'We  must  presume  that  the  testator  well  knew 
the  difference  between  a  direction  and  a  reqnest— 
between  an  Imperative  disporitlon  of  Ms  estate 
and  a  mere  recommendauon;  and  having,  as 
owner  of  the  property,  equal  power  to  direct  as 
to  recommend  that  he  meant  what  he  said.  We 
cannot  safely  interpret  written  instruments,  de- 
liberately and  solemnly  made,  opon  any  other 
hypothesis ;  and  when  we  depart  from  this,  we 
shall  find  ourselves  employed  rather  in  the  mak- 
ing of  wills  and  deeds,  than  in  giving  them  ef- 
fect, when  made  by  others." 

Finding  no  error,  the  decree  la  affirmed. 

ELLIS,  0.  J.,  and  MOXJNT  and  HOLCOMB, 
JJ.,  concur. 


STATE  ex  rel.  ELLERTSEN  v.  HOME  THIr 
EPHONE  &  TELEGRAPH  CO.  OF 
SPOKANE.    (No.  14567.) 

(Supi«Be  Court  of  Waahingtoa.  May  7, 1918.) 

1,  Teleobaphs  awd  Telephones  ^a»10(8)— 
Use  of  Streets — Fbanchises — Contkacts. 

Under  Rem.  &  Bal.  Code,  S  9314,  providing 
telephone  companies  shall  obtain  tbe  consent  of 
the  city  council  to  conatnict  and  maintain  city 
lines,  the  city  may  contract  for  a  minimum 
monthly  charge  to  users  within  the  city  as  a 
condition  for  a  franchise. 

2,  COKBTITDTIONAI,  LaW  <S=>133 — OBLIGATION 

OF  Contract— Pbanchise  Obdinance. 
An  accepted  telephone  franchise  ordinance 
im  a  contract,  and  the  cooipany  cannot  destroy 


the  right  of  persona  residing  in  the  city  to  thd 
minimum  SOTvice  rate  provided  therein  by  de- 
claring the  provision  abrogated  ao  long  aa  It 
operates  thereunder. 

3.  Telegraphs  and  Telbfhokbs  ®=333(1)— 
Fbanchise  Rates  —  Pcblio  Sestics  Com- 
uiseiON. 

If  the  Public  Service  GMomisslou  can 
change  tbe  minimum  rate  to  users  of  telephones 
as  fixed  by  the  franchise  ordinance,  the  fran- 
chise rate  must  remain  in  effect  until  tbe  com- 
mission has  acted,  and  cannot  be  terminated 
by  tbe  telephone  company  filing  a  schedule  with 
the  commission. 

4.  Telegeaphs  and  Telephones  «=>33(1)  — 
Telephone  Rates  — Public  Sebvice  Com- 
mission—Jurisdiction  OF  COUBT. 

An  action  to  compel  a  telephone  company 
to  render  service  to  plaintiff  at  tbe  minimum 
rate  provided  in  the  franchise  ordinance,  where 
the  Public  Service  Commission  has  not  acted, 
involves  a  contract,  and  not  the  reasonableness 
of  the  rate,  and  plalntifl*8  remedy  was  in  tbe 
courts,  and  not  in  the  commission. 

Department  2.  Appeal  frcmi  Superior 
Court,  Spokane  County;  Wm.  A.  Buneke, 
Judge. 

Action  by  the  State,  on  the  relation  of 
Harv^  EUertsen,  against  the  Home  Tele- 
phone &  Telegraph  Company  of  'Spokane. 
Judgment  for  plaintlfl,  and  defendant  ap- 
peals. Affirmed. 

Post,  Russell,  Carey  ft  Hlgglns,  of  Spo- 
kane, for  appellant  J.  M.  Geraghty  and 
Alex.  M.  Winston,  both  of  Spokane,  for  re- 
spondent 

WEBSTBR,  J.  The  appelant  has  been 
operating  since  1906  a  tel^uie  ^tem  In 
tbe  dty  of  Spokane.  The  frandilse  granted 
it  provided  that  tbe  iSuxgi  tor  tel^Aioaes 
installed  In  piirate  residences  sboold  not  ex- 
ceed 92.25»  with  a  discount  of  26  cents  per 
month  for  caah  payments  made  before  the 
10th  day  of  the  month  in  y^bidt  the  service 
Is  rendered.  For.  the  sake  of  brevity  we 
will  refer  to  this  as  tiie  $2  rate.  After  tbe 
pass^  of  the  Public  Service  Commission 
Law  in  1911,  the  appellant  filed  with  thq 
Public  -Service  Commlsslou  a  copy  of  Its  fran- 
chise showing  the  above  rate.  Subsequently 
tbe  appellant  consolidated  with  another  tele- 
phone company  which  had  theretofore  been 
operating  In  Spokane,  but  which  had  lost  its 
franchise,  and  on  January  18i,  ldl6,  the  ap- 
pellant filed  with  the  Public  Service  Commis- 
sion a  rate  schedule  to  be  effective  on  Feb- 
ruary 20,  1915,  naming  as  Its  rate  for  a  sin- 
gle party  residence  telephone  the  sum  of  $3 
per  month,  Instead  of  tbe  (2  rate  as  pro- 
vided In  appellant's  franchise.  The  relator 
brought  this  action  seeking  a  writ  of  man- 
date directing  tbe  appellant  to  install  in  his 
residence  a  single  party  telephone  service  at 
the  $2  rate.  The  peremptory  writ  was  Issued 
by  the  superior  court,  and  this  appeal  fol- 
lowed. The  question  presented  thereby  la 
whether  the  superior  court,  by  mandamus, 
has  Jurisdiction  to  compel  the  appellant  to 
furnish  service  for  a  single  party  residence 
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telepbone  at  the  $2  rate,  that  rate  being  low- 
er than  the  rate  set  forth  in  the  tariff  filed 
by  the  appellant  with  the  Public  Service 
Commission. 

[1,2]  The  contention  of  the  ai^llant  ia 
that  the  rate  provision  in  the  franchise  nev- 
er was  a  contract,  and  that  the  city  in  grant- 
ing a  franchise  had  no  authority  to  fix  a 
rate,  and  that  even  assuming  that  the  fran- 
chise rate  was  valid  and  enforceable  it  was 
superseded  by  the  enactment  of  the  Public 
Service  Commission  Law,  and  tbe  filing  by 
the  appellant  of  a  teriit  imder  the  provisions 
of  that  act 

Section  9814,  Rem.  &  Bel.  Code,  provides: 

"Any  telephone  or  telegraph  corporation  or 
company,  or  tbe  lessees  thereof,  dolns  buriness 
in  tiiis  state,  shall  bare  the  right  to  coDStroct 
and  maintain  all  neceseary  lines  of  telesrapb  or 
telephone  for  public  traffic  along  aod  upon  any 
publio  road,  street,  or  highway:  •  *  *  Pro- 
vided, fnrtiinr,  that  where  tiia  right  of  way,  as 
herdn  contemplated,  is  within  the  corporate  lim- 
its of  any  incorporated  cl^,  the  consent  of  tbe 
city  council  thereof  shall  be  first  obtained  before 
snob  telegraph  or  telephone  lines  can  be  erected 
thereoD," 

In  State  ex  rel.  Telephone  Co.  v.  Spokane, 
24  Wash.  63.  63  Fac.  1116,  this  court  held: 

"The  contention  of  counsel  for  appellant  that 
die  statute  limits  tiie  authority  of  tne  city  coun- 
cil to  reasonable  and  proper  regulations,  and  to 
prescribing  the  method  in  which  tdegraph  and 
telephone  companies  shall  construct  and  operate 
their  lines,  cannot  be  conceded.  As  has  been 
seen,  by  another  statute,  tbe  anthori^  to  reg- 
ulate and  of  complete  contrd  ctf  aoch  lines  has 
been  given.  Tbe  power  to  refuse  is  correlative 
with  the  power  to  consent,  and  such  pow«  is 
plainly  authorized  by  the  statnte." 

In  the  case  of  Commercial  Electric  light 
ft  Power  Co.  v.  Tacoma,  17  Wash.  661,  60 
Pac.  592,  in  whtdi  the  court  was  consider- 
ing an  ordinance  granting  a  franchise  to  an 
electric  company  to  furnish  power  to  busi- 
ness portions  of  Tacoma,  this  court.  In  refer- 
ring to  the  francblse  ordinance,  said: 

"The  ordinance  which  was  sought  to  be  re- 
pealed was  in  the  nature  of  a  contract,  and  it 
was  not  In  the  power  of  one  of  tbe  contracting 
parties  to  destroy  the  ri^ts  and  propoty  of  the 
other  by  merely  declaring  the  contract  alwo- 
gated." 

Hie  appellant  however,  contends  Out 
thae  Is  no  express  delegatioD  hy  the  state 
to  the  dty  of  the  power  to  Impose  terms  as 
to  rates  In  tlte  granting  qf  consent  to  operate 
a  tdephone  system.  This  express  question 
was  passed  on  adversely  to  this  contention 
in  State  ex  rel.  Tacoma  t.  Sonaet  TeL  A  T^ 
Oa,  86  Wash.  809, 180  Pac  427,  where  Judge 
Bolcunb,  speaking  (or  tbe  court,  said: 

**We  are  not  impressed  with  appellant^s  con- 
tentions <1)  that  the  city  had  no  power  to  at- 
tach conditions  to  the  Webster  franchise ;  and 
(2)  that,  even  if  It  bad  tbe  power  to  attach 
conditions,  tbe  conditions  attached  were  void. 
The  state  had  previously  delegated  to  cities  of 
the  first  class,  of  which  relator  is  one,  the  gen- 
eral DOwer  to  lay  out,  establish  *  •  • 
streets,  alleys  *  *  *  and  to  relate  and  con- 
trol the  use  thereof,  •  *  •  and  to  authorise 
or  prohibit  tbe  use  of  electricity  at,  in.  or  up- 
on any  of  said  streets,  or  for  other  purposes, 
and  to  preacribe  the  twrna  and  conditions  optm 
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whldi  the  same  may  be  so  ased,  and  to  regulate 
the  use  thereof.'  Rem.  &  Bal.  Code,  {  7S07. 
snbd.  7.  Though  appellant  Insists  that  this  stat- 
utory provision  is  not  a  grant  of  power  in  re- 
gard to  telepbone  franchises,  because  It  does 
not,  in  express  tflrma,  refer  to  telepbfmc  lines, 
or  purport  to  confer  the  right  to  grant  tele- 
phone franchisea,*  we  do  not  agree  therewith. 
The  power  is  Iwth  generally  and  specifically  con- 
ferred. Again,  appellant  urges  that,  even  if 
the  power  were  conferred  by  section  7907,  supra, 
it  was  repealed  by  the  subsequent  enactment 
hy  the  same  L^islature  of  section  9314,  Bern. 
&  Bal.  Code  CLaws  1890,  pp.  292-294;  Bem^ 
&  Bal.  Code,  g  9900  et  seg.),  being  the  general 
telephone  franchise  act.  These  contentions  were 
certainly  decided  adversely  to  appellant's  views 
in  State  ex  rel.  Spokane  &  B.  C.  Tel.  Co.  v. 
Spokane,  24  Wash.  63,  63  Pac.  1116,  and  in  Ta- 
coma a.  &  Power  Co.  v.  Tacoma,  79  Wash.  508, 
140  Pac.  66S.  Notwithstanding  appellant's  ar- 
gument to  the  contrary.  In  both  the  cases  men- 
tioned, it  was  diatisctty  held  that  the  power  to 
regulate  and  control  tbe  use  of  the  streets  was 
conferred  by  section  7S07,  snbd.  7,  supra,  in- 
cluding the  power  to  attach  conditions.  The 
question  is  not  open  to  debate.  All  tiie  condi- 
tions imposed  were  within  the  city's  corporate 

flowers  and  valid  conditions  attaching  to  the 
rancbise.  Indeed,  if  ntA  then,  Webster  never 
obtained  the  dty's  assent  to  the  use  of  the 
streets,  and  never  had  a  franchise  therefor." 

la  the  later  case  of  State  ex  reL  Walker 
7.  euperlOT  Oonrt,  87  Wash.  S8Z,  152  Paa 
11.  the  Tacoma  Oaee  was  dted  with  approve 
al,  and  we  said: 

"In  the  proviso  In  section  9314,  It  is  said  that 
the  highways  within  the  corporate  limits  of  a 
city  cannot  be  used  without  the  consent  of  the 
conndL  By  the  subdiviaimi  of  section 
7607  qnoted,  the  dty.  in  its  corporate  capadty. 
is  ^ven  the  powers  therein  specified.  By  the 
decisi<m  of  this  court  in  the  cast  last  dted,  it 
is  held,  aa  already  noted,  tliat  by  that  statute 
(section  7507)  the  power  is  both  generally  and 
specifically  ctMifernd  in  regard  to  td^hme 
franchises  and  right  to  impose  conditions.  The 
power  of  the  dty,  therefore,  with  regard  to 
tele^ona  franchises  and  the  right  to  impose 
conditionB  when  such  franchises  are  granted 
flows  from  a  statute  whidi  gives  that  power  to 
tbe  dty.  as  distinct  from  a  statnte  conferring 
sudi  power  upon  tbe  legislative  authority  of 
the  dty.  Herdn  lies  tbe  distmction  between 
this  case  and  the  Benton,  EwInK.  and  Dolan 
Cases  [60  Wash.  156,  96  Pac.  1^ ;  65  Wash. 
229,  104  Paa  259;  72  Wash.  343,  130  Pac. 
353].  Whether,  under  the  proviso  in  section 
9314,  which  requires  the  consent  of  the  citj 
council  before  highways  within  the  dty  can  be 
used,  the  dty  oooncil  bad  tbe  rif  ht  to  impose 
conditions,  we  need  not  here  inquire,  because  it 
has  already  been  hdd  that  tbe  power  to  impoes 
such  conditions  is  derived  from  the  other  section 
of  the  statute  referred  to." 

Thus  the  law  la  settled  that  tbe  dty  of 
Spokane  had  the  antbority  to  fix  in  the  ap- 
pellant's franchise  the  telephone  rates  to  be 
charged.  If  it  Is  true  that  the  dty  had  tbe 
right  to  withhold  its  consent  before  a  tele- 
phone company  would  be  allowed  to  nae  its 
streets,  and  to  impose  as  a  condition  of 
granting  its  consent  to  the  mainlenance  of 
certain  rates  to  be  charged  to  users  of  the 
telephone  service,  the  telephwie  company  ac- 
cepting such  franchise  1*,  as  long  as  it  op- 
erates thereunder,  bound  by  its  terms,  un- 
less relieved  therefrom  by  the  Public  Serv- 
ice Commission  Law.  And  It  matters  not 
what  nomenclators  may  be  used  to  describe 
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the  obligation  of  the  franchise  holder; 
whether  It  be  called  a  ccmdltlon,  a  contract, 
or  as,  In  State  ex  rel.  Webster  t.  Superior 
Court,  67  Wash.  37,  120  Pac.  861,  L.  R.  A. 
19I6C,  287  Ann.  Cas.  1013D.  78,  a  grant, 
license,  or  reservation.  For,  as  said  In 
that  case,  "the  power  to  fix  and  determine 
rates  being  within  the  police  power,  the 
dty  might  establish  rates,  bnt  that  It 
could  not,  nnder  the  delegation  quoted, 
contract  so  as  to  bind  Itself  or  the  other 
party  as  against  the  exercise  of  the  police 
power,"  which  merely  means  that  the  rate 
established  In  the  franchise  Is  binding  until 
the  sovereign  police  power  cuts  the  bond. 
A  franchise  obligation  Is  no  less  a  contract 
because  It  may  ultimately  be  abrogated  by 
the  state  in  the  exercise  of  Its  police  power 
than  was  the  obligation  set  aside  In  the  case 
of  Raymond  Lumber  Co  t.  Staymond  Light 
ft  Water  Co.,  92  Wash.  330,  159  Pac.  133, 
L.  R.  A.  1917C,  674,  not  a  contract  because 
rerocable.  No  one  would  suggest  that  until 
the  Public  Service  Commission  Interfered 
the  relation  between  the  two  parties  to  that 
suit  had  not  been  that  of  two  parties  to  a 
contract. 

A  different  situation  Is  presented  by  the 
fixing  of  rates  in  the  franchise  from  that 
which  arises  In  those  cases  where  after  the 
granting  of  the  franchise,  the  dty  has  at- 
tempted to  fix  rates.  This  distinguishes  the 
case  of  Tacoma  Electric  Co.  v.  Tacoma,  14 
Wash.  288,  44  Pac.  6S6,  from  the  case  at 
bar,  for  here  the  dty  could  have  consented, 
or  refused  to  hare  consented,  to  the  grant- 
ing of  a  franchise;  bat,  having  consented, 
it  iDdnded  bi  the  frandilse  the  terms  upon 
whicb  tibat  consent  rested.  "These  terms 
were  accepted  by  the  company,  and  the  or- 
dinance dlsdoaes  the  contract  betwem  them. 
If  the  terms  wen  dlstaatefni  to  the  com- 
pany, it  coald  have  refused  them,  or,  at  the 
least,  protested  agidn&t  thffln."  Sonthem 
Bell  Telephone,  etc.,  t.  Richmond,  108  Fed. 
SI,  44  O.  a  A.  147. 

The  appellant  and  the  dty  of  Spokane 
having  agreed  upon  the  terms  nnder  which 
the  appellant  was  allowed  tn  operate  there- 
by entered  into  a  contract  which  each  of 
them  had  authority  to  make,  and  good  faith 
and  fair  dealing  will  not  permit  the  appel- 
lant to  oecapy  the  streets  of  Spokane  by  vir- 
tue of  Its  fraccbise,  and  at  the  same  time 
refuse  to  comply  with  the  conditions  there- 
of. It  received  from  the  dty  what  it  at  the 
time  deemed  adequate  consideration  for  Its 
contract,  and  as  long  as  It  retains  that  con- 
sideraticm  It  must  in  receipt  therefor  per- 
form the  service  at  the  price  agreed  upon, 
except  as  it  may  be  relieved  of  those  terms 
and  conditions  by  the  operation  of  the  Pub- 
lic ^crvlce  Commission  Law. 

[3]  That  brings  us  to  the  consideration  of 
the  question  of  the  effect  of  the  flliug  of  a 
wbedule  of  rates  by  the  appellant  with  the 
Public  Service  Commission.   It  having  be^ 


held  in  State  ex  rel.  Taccnna  t.  Sunset  Tel. 

&  Td.  Co.,  supra,  that: 

"In  general,  the  provision  was  a  valid  con- 
dition with  valid  reasons  to  supimrt  it,  and  was 
an  agreed  provision  of  the  contract.  It  was  not, 
as  appellant  supposes,  void  as  against  public 
policy,  nor  ultra  vires  and  void,  as  beyond  the 
corporate  power  of  the  city" 

— it  is  not  necessary  to,  and  we  do  not,  de- 
dde  In  the  determination  of  this  case  that 
the  Public  Service  Commission  Law  inter- 
feres with  the  provisions  contained  in  the 
appellant's  franchise,  but  assuming  that  by 
the  act  the  state  did  give  the  Public  Service 
Commission  the  right  to  modify  the  fran- 
chise rates,  those  rates  would  remain  In  ef- 
fect until  such  dme  as  the  appellant  has 
complied  with  the  requirements  of  the  act. 
Section  43  of  the  Public  Service  Commission 
Law  (Rem.  Code  1913,  8  8826—43)  provides: 

"Nothing  in  this  act  shall  be  construed  to  pre- 
vent any  telegraph  company  or  telephone  com- 
pany from  contlniiing  to  furnish  the  use  of  Its 
line,  equipment  or  service  under  any  contract 
or  contracts  in  force  at  the  date  this  act  takes 
effect  or  upon  the  taking  effect  of  any  schedule 
or  schedules  or  rates  subsequoitly  filed  with 
the  commission,  as  herein  provided,  at  the  rates 
fixed  in  such  contract  or  contracts:  Provided, 
however,  that  the  commission  shall  have  power, 
in  its  discretion,  to  direct  by  order  that  such 
contract  or  contracts  shall  be  terminated  by  the 
telephone  company  or  telegraph  company  party 
thereto,  and  thereupon  such  contract  or  con- 
tracts sball  be  terminated  by  such  telephone 
company  or  telegraph  company  as  and  when  di- 
rected by  anch  order." 

We  having  dedded  that  the  rate  provi- 
sion in  the  franchise  is  a  contract,  it  follows 
that  section  43  Covers  the  obligation  owing 
from  the  appellant  to  the  relator,  for,  under 
well-settled  principles,  those  dtlzens  desir- 
ing telephone  service,  being  the  beneficiaries 
of  that  provision  of  the  franchise,  would  be- 
come to  that  extent  parties  to  the  contract, 
and  the  obligation  of  appellant  would  be- 
come a  direct  oMigatlon  to  them.  Before 
the  appellant  can  charge  a  greater  rate  than 
$2  per  nwnth,  the  Public  Service  Commis-- 
sion  must  have  done  more  than  merely  re- 
ceive in  its  files  a  new  schedule  of  rates. 
There  must  be  affirmative  action  by  the  com- 
mission relieving  the  appellant  of  ite  caa- 
tractual  obligatlcm  to  the  users  of  Its  tde- 
pbone  service. 

The  Public  Service  Commission  not  having 
acted  upon  the  schedule  filed  by  the  appel- 
lant, and  not  having  directed  "by  order  that 
such  contract  shall  be  terminated  by  the 
tdephone  company,"  the  contract  still  con- 
tinues In  effect.  As  was  said  in  tbe  case 
of  Seattle  Electric  Co.  v.  Seattle,  78  Wash. 
203,  138  Pac.  892: 

"While  the  passage  of  a  public  utilities  taw 
does  not  abrogate  contracts  until  tbe  commis- 
sion has  fixed  a  differrat  rate,  ft  does  not  fol- 
low that  the  passage  of  a  public  utilities  law 
may  not  withdraw  from  the  city  the  right  to  ex- 
ercise police  power  from  and  after  the  date  it 
became  effective." 

In  other  words,  after  the  passage  of  tbe 
Public  Service  Commission  Law,  the  dty 
no  longer  had  any  power  In  regard  to  rates 
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charged  by  appellant,  but  the  rates  already 
provided  for  In  tbe  franchise  remained  In  ef- 
feet  until  the  Public  Service  Commission  had 
taken  some  action  r^rding  them.  The  mere 
filing  of  a  new  schedule  of  rates  was  Insuffl- 
dent  to  establish  that  schedule  as  a  basta 
for  the  appellant's  charges  for  service  such 
as  is  demanded  by  the  relator  In  view  of 
the  provisions  of  section  43. 

[4]  The  question  presented  here  is  not  the 
question  of  the  reasonableness  of  the  rates, 
but  the  question  involves  the  contractual 
rate,  and  there  Is  nothing  in  the  Public  Serv- 
ice CommlssicHi  Law  which  provides  that 
the  relator  mnst  seek  his  remedy  before  any 
special  tribunal.  In  seeking  to  compel  the 
appellant  to  furnish  the  service,  which  serv- 
ice it  contracted  to  furnish,  the  relator  had 
the  right  to  apply  to  the  courts  for  his  re- 
lief, and  not  only  had  he  the  right,  but  he 
Is  seeking  his  relief  before  the  only  tribunal 
which  could  afford  him  a  plain,  speedy,  and 
adequate  remedy.  The  Public  Service  Com- 
mission,  as  Is  said  by  the  Judge  of  tbe  supe- 
rior conrt  who  heard  this  case,  "Is  not  con- 
cerned with  the  enforcement  of  aoy  con- 
tract, but  Is  aaly  concerned  with  tbe  ques- 
tion as  to  the  reasonableness  ot  tbe  rates 
about  which  tbe  contract  may  speak."  There 
is  no  conflict  ot  authority  betweai  tbe  com- 
mission and  tbe  court,  for  the  reason  that 
tbe  commission  has  not  yet  attonptcd  to  take 
Jurisdiction  of  the  rates  piorided  for  In  the 
franchise,  and  until  such  time  Jarlsdlctloa 
to  enforce  that  ccmtract  rests  with  the  court. 

Tbe  dty  of  Spokane  having  had  tbe  pow- 
er to  fix  the  rates  In  tbe  appellant's  fran- 
chise, and  having  done  so,  and  tbe  Public 
Service  Oommteslon  not  having  as  yet  as- 
sumed Jnrisdietion,  as  provided  In  section  43 
of  the  Public  Service  OcHnmls^on  Law,  it 
follows  that  relator  was  entitled  to  tbe  tn- 
stallatlcHi  of  the  teleidione  at  tbe  rate  pro- 
vided In  the  franchise,  and  the  superior  court 
was  correct  In  issuing  tbe  writ  prayed  for. 

The  Jndgmoit  will  be  afllrmed. 

ELLIS,  0.  J.,  and  MOUNT,  CHADWICK, 
and  HOLCOMB.  JJ.,  concur. 


STATE  V.  POSTAL  TELEGRAPH-CABLE 
CO.  OF  WASHINGTON. 
(No.  14209.) 

(Supreme  Court  of  Washington.    Aprfl  29, 
1918.) 

1.  Pleading  <S=98(2)  —  Wobkmeh'b  Compen- 
sation Act— Stats  iHSUBAircE— Hazabdous 
Occupations. 
In  state's  action  for  premlama  on  compen- 
sation insurance  a^ainBt  telegraph  company, 
where  it  was  alleged  that  construction  work  was 
extra  hazardous,  tbe  defendant's  denial  that  such 
is  the  character  of  the  work  was  of  no  effect, 
where  it  admitted  that  it  was  in  the  telegraph 
boBinesa,  in  view  of  Rem.  Code  1015,  j§  mf>ir-2 
and  6G(>4— 3,  ieclaring  construction  olT  telegraph 
lines  to  be  extrahazardous;  llie  L^islature's 


declaration  being  conclusive  where  the  coort 
cannot  take  judicial  notice  to  the  GOntrary. 

2.  OOMUEBOB  4Ba28— WOBKUBK'S  COMFUIBA- 
TION  Acts— INBUBANCT— "INIEBSTATS  COM- 
HEBCE." 

Employes  engaged  in  constructing  telegraph 
lines  were  not  engaged  In  interstate  commem, 
although  the  company  employing  them  was  sc 
engaged. 

[Ed.  Note.— For  other  definitions,  see  Wordi 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

3.  Taxation  «=><^AaENCT  of  S^dbbal  Gov- 

BBNUBNT. 

Conceding  that  a  telegraph  company  is  an 
agent  of  the  United  States,  by  virtue  oi  its  ac- 
ceptance of  the  provisions  of  Act  Cong.  July  24, 
1868  (R.  S.  [U.  S.  Comp.  St.  1916. 

a  10072-10079]),  and  construction  of  lines  alons 
post  roads,  etc,  the  Industrial  Insurance  Act 
(Rem.  Code  1915,  S  6604—1  et  seq.),  requiring 
employers  to  pay  premiums  for  compensatioD  in- 
surance, is  not,  as  applied  to  such  a  company 
by  providing  for  employes  injured  in  construc- 
tion of  a  telegraph  system  In  tbe  state,  either 
a  tax  or  attempt  to  regulate  the  business  of 
the  company,  since  Congress  could  not  have  in- 
tended to  exempt  telegrapli  companies  from  obe- 
dience to  state  law,  and  in  any  event  the  pie- 
miums  demanded  are  not  a  tax. 

4.  CoKSTrnmoNAt  Law  «=»1M(1)  —  Ma9ieb 
AND  Sebvant  «s>347. 

Rem.  Code  1915,  S  6804—1  et  seq.,  requir- 
ing employers  of  persons  engaged  in  construct- 
ing telegraph  lines  to  pay  premiums  for  indus- 
trial insurance,  is  not  invalid  as  impairing  the 
obligations  of  tne  contract  between  the  company 
and  its  employ^  as  members  of  an  employ^' 
association  by  which  they  became  entitled  to 
pay  during  Incapacity,  since  the  act  is  a  valid 
exercise  of  tbe  police  power. 
6.  Mastbb  and  Servant  ^366— Ihtbbszatb 

OOMICBBCB— WoBKMEN'S  CoUPEirSATXOK  ACI 

— Tkleqbaph  Companies. 
Under  Industrial  Insurance  Act,  providing 
that  the  act  shall  apply  to  employers  and  em- 
ployes in  both  intrastate  and  interstate  com- 
merce to  the  extent  only  that  intrastate  work  is 
clearly  separable  from  interstate  commerce,  tbe 
act  does  not  apply  to  interstate  telegraph  oom- 
pany's  operators  handling  interstate  as  well  as 
intrastate  messages,  where  it  is  impossible  to 
separate  the  time  when  they  are  engaged  in  in- 
terstate commerce  from  the  time  they  are  en- 
gaged in  intrastate  commerce. 

En  Banc.  Appeal  from  Sui>erlor  Court, 
King  County;   Kenneth  Mackintosh,  Judge. 

Action  by  the  State  against  the  Postal 
Telegraph-Cable  Company  of  Washington. 
Judgment  dismissing  the  action,  and  the 
State  appeals.  Reversed  and  remanded,  with 
Instructiona 

W.  V.  Tanner.  Atty.  6«l,  and  John  R 
Dunbar,  for  the  Stata  O.  L.  WlUeth,  of 
Seattle  (W.  W.  Cook,  of  New  Xork  City,  ui 
counsel),  for  re^ondenL 

MOUNT,  J.  This  action  was  brought  to 
recover  premiums  alleged  to  be  due  on  tbe 
pay  roll  of  the  workmen  of  the  respondent 
company,  under  the  provisions  of  chapter 
74,  Laws  of  1911  (Rem.  Code,  {  6604—1  et 
seq.),  commonly  known  as  the  Indu^rial 
Insurance  Act. 

The  complaint  alleged,  In  substance,  that 
the  reepondent  was  engaged  In  the  budnesi 
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stnicting  telegraidi  systems  wltbln  the 
during  the  yean  1911  and  1912,  and 
remluros  upon  the  pay  roll  o<  the  work- 
>mployed  by  the  respondent  in  such 
ui-tlon  amounted  to  $288^7,  that  re- 
■nt  was  also  engaged  In  operating  tel- 
1  systems  wltUn  the  state,  and  that 
-eniiums  upon  the  pay  roll  of  work- 
iiployed  In  snch  operation  amounted  to 
m  of  $261.66,  and  that  these  amounts 
tnyable  under  the  provisions  of  the  ln< 
il  insurance  law,  The  appellant  pmy- 
Judgmpnt  In  the  sum  of  $550.23.  An 
:  was  flled  which  denied  that  the  re- 
nt was  engaged  in  hazardous  or  ez- 
ardous  work.  The  answer  sets  forth 
I  affirmative  defenses  which  alleged, 
stance : 

;.  that  the  respondent  Is  doing  both 
nistate  and  an  Interstate  business  In 
ng  and  transmitting  messages,  that  It 
opsible  to  segregate  the  time  of  Its 
between  local  and  interstate  busl- 
nd  that  the  claim  of  the  state  thereby 
In  an  Illegal  burden  and  tax  upon 
ate  commerce. 

nd.  that  the  respondent  has  accepted 
ivlslSns  of  the  act  of  Congress  of  July 
lifi  (R.  S.  U.  S.  §1  5263-5269  [U.  S. 
St.  1916,  Si  10072-10079]),  commonly 
as  the  Post  Koads  Act,  and,  pursuant 
,  has  constructed  and  maintains  lines 
graph  through  and  over  portions  of 
Jllc  domain  of  the  United  States,  over 
ong  military  and  post  roads  of  the 
States,  and  over,  under,  and  across 
lie  streams  and  waters  of  the  Unit- 
ies, and  that,  by  reason  of  such  ac- 
e,  it  is  an  agent  of  the  United  States. 
I,  that  the  Industrial  Insurance  Act, 
led  to  the  respondent,  is  an  unauthor- 
id  unconstitutional  Interference  with 
wer  of  Congress  to  establish  post 
to  raise  and  support  armies,  etc. 
th,  that  the  act  violates  the  Four- 
Amendment  of  the  Constitution  of  the 
States,  providing  that  no  state  shall 
any  person  of  life,  liberty,  or  prop- 
ithout  due  process  of  law,  and  that 
e  shall  deny  any  person  within  its 
■tlon  the  equal  protectl<»i  of  the  laws. 
,  that  the  act  Tlolates  the  VUtb 
nent  of  the  Constitution  of  the  Unit- 
ies, providing  that  prlrate  property 
ot  be  taken  for  public  use  without 
mi)ensatlon. 

,  that  tbe  act  violates  section  3  of 
1  of  the  Constitution  of  the  state  of 
gton,  providing  that  no  person  sfaall 
tved  of  property  without  due  process 

ith,  that  the  act  violates  section  16 
:le  1  of  the  state  Constitution,  pro- 
that  property  shall  not  be  taken  for 
use  nor  for  public  use  without  Just 
nation. 

h,  that  the  re^Kuident,  and  many  of 


Its  employes,  had  made  provision  for  bene- 
fits in  case  of  disability  by  an  agreement 
entered  into  prior  to  the  passage  of  the  In- 
dustrial Insurance  Act,  and  that  the  act 
unnecessarily  Interferes  with,  and  attempts 
to  destroy,  Interests  vested  under  such  con- 
tractual arrangements. 

After  this  answer  was  flled,  the  appellant 
moved  for  a  Judgment  upon  the  pleadings. 
The  respondent  also  moved  for  a  Judgment 
upon  the  pleadings.  The  trial  court,  after 
hearing  these  motions,  directed  Judgment  for 
the  respondent  Thereafter  the  state  flled  a 
reply,  denying  some  of  the  affirmative  mat- 
ter set  forth  in  the  amended  answer.  The 
court  then  entered  a.  Judgment,  dismissing 
the  action.  From  this  Judgment  of  dismissal 
the  state  has  appealed. 

From  this  statement  of  the  case  It  will  be 
noticed  that  thg  allegations  of  the  complaint 
are  ail  admitted,  except  the  answer  denies 
that  the  workmen  employed  by  the  respond- 
ent were  engaged  in  hazardous  or  extra- 
hazardous employment.  It  is  admitted, 
therefore,  as  alleged  In  the  complaint,  that 
the  respondent  was  engaged  In  mxistructlng 
and  operating  telegraph  lines  within  tbe 
state  during  tbe  time  alleged.  It  is  admitted 
that  the  premiums  due  under  the  Industrial 
Insurance  Act  were  the  amounts  stated  In 
the  complaint,  namely,  $288.57  for  employes 
engaged  in  construction  work,  and  $261.68 
for  employes  engaged  In  the  work  of  operat- 
ing telegraph  systems.  In  case  these  employ- 
ments were  extrahazardoa& 

The  T>eglslatnre,  In  the  act  mentioned,  at 
page  346,  S  2.  T^wa  of  1011  (Rem.  Code,  | 
6604—2),  provides : ' 

"There  is  a -hazard  in  all  employment,  but  cer- 
tain employments  have  come  to  be,  and  to  be 
recognized  as  being  Inherently  constantly  dan- 
gerous. This  act  is  intended  to  apply  to  all 
such  inherently  hazardous  works  and  occupa- 
tions, and  it  is  the  purpose  to  embrace  all  of 
them,  which  are  within  the  legislative  jurisdic- 
tion of  the  state.  In  the  following  enumeratioa, 
and  they  are  intended  to  be  embraced  within 
the  term  'extrahszardous*  wherever  used  in  this 
act,  to  wit." 

Then,  after  naming  a  number  of  employ- 
ments, the  act  designates : 

"Engineering  works;  •  •  •  telegraph  •  •  • 
iinea.   •  • 

And  then,  in  the  next  section  (Rem.  Code, 
i  6604 — 3),  engineering  work  Is  defined  to 
mean; 

"Any  work  of  oonstmction,  •  *  •  of  •  •  • 
telegraph  and  tel^one  t^ants  and  lines.  ***** 

So  that  the  Legislature  has  defined  the 
work  of  constructing  telegraph  lines  as  **ex- 
trahaEardons.** 

In  the  case  oe  State  t.  Fowles  A  Go..  94 
Wash.  416.  at  page  420, 162  Pac.  560,  at  page 
570,  we  said : 

"Tbe  Legislature,  no  doubt,  has  the  power  to 
determine  directly,  by  its  own  enactment,  what 
DccupatioDs  are  otrabasardous,  as  it  has  done 
by  the  specific  enumeration  In  section  2  o£  tha 
act" 
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[1]  The  LeglslatiLre  havliig  defined  the 
constrnctloa  of  tetegraph  Unes  as  extrataas- 
ardoaa  is  ccKUdnsiTe  of  the  &ct»  especially 
where  Judicial  noUoe  cannot  be  taken  to  the 
conttaiy.  It  seems  crartain  we  cannot  take 
notice  that  the  erection  of  tdegraph  poles 
and  the  stringing  of  wires  fhererai  Is  not 
hazardous  or  extrahazardous.  In  view  of 
the  fact  that  the  Legislature  has  determined 
this  class  of  work  to  be  extrahazardous,  It 
follows  that  an  answer  which  admits  the  re- 
spondent has  been  engaged  in  constructing 
telegraph  lines  must  necessarily  admit  that 
such  work  Is  extrahazardous;  for  respond- 
ent cannot  be  heard  to  dispute  a  legislative 
declaration. 

In  the  case  of  Mountain  Timber  Co.  t. 
Washington,  243  U.  S.  219,  at  page  242,  37 
Sup.  Gt.  260,  at  page  266  (fil  L.  Ed.  685, 
Ann.  Cas.  ISHD,  642),  the  Supreme  Court  of 
the  United  States,  in  passing  upon  many 
constitutional  questions  therein  raised,  refers 
red  to  the  dassiflcation  of  extrahazardous 
occupations  In  this  act,  and  said : 

"We  may  conveniratly  answer  at  this  point 
the  objectioD  that  the  act  goes  too  far  in  classi' 
fying  as  hazardous  large  numbers  of  oceupatkmB 
that  are  not  io  their  nature  hazardona.  It 
might  be  sufficient  to  say  that  this  is  no  concern 
of  plaintiff  in  error,  since  it  ia  not  contended 
that  ita  businesses  of  logging  timber,  operating 
a  ^  logging  railroad,  and  operBting  a  sBwmill 
with  power^riven  machinery,  or  either  of  them, 
are  nonhazardons.  Plymouth  Coal  Co.  t.  Penn- 
sylvania. 232  U.  S.  S31,  544  [34  Sup.  Ct.  359, 
58  li.  Ed.  713].  But  further,  the  question 
whether  any  of  the  industries  enumerated  in 
section  4  (iO  Is  nonhazardous  will  be  proved  by 
experience,  and  the  provisions  of  the  act  them- 
selves give  sufficient  assurance  that  if  in  any  In- 
dustry there  be  no  accident  there  will  be  no  a»- 
sessmenC,  unless  for  expenses  of  administra- 
tion.'' 

The  court  in  that  case  did  not  pass  directly 
upon  the  Questltm  whether  the  occupations 
named  in  aectiOD  2  could  be  clanifled  as  ex- 
trahazardous by  the  Legislature.  We  are  of 
the  opinion  that,  unless  the  courts  may  take 
notice  of  the  fact  that  an  occupation  la  not 
hazardous,  it  is  wltUn  the  power  of  the  Leg- 
islature to  classify  tbe  same  as  hazardous. 
The  construction  of  td^;raph  lines  has  been 
detilared  by  the  Iieglslatnre  of  this  state  to 
be  an  extrahazardous  occupation.  We  are  of 
the  (vlnlon,  thereft>re.  tliat  ttie  6eoial  of  the 
respcmdent  that  It  was  engaged  tn  an  extra- 
hazardous occupation  la  of  no  effect,  because 
It  is  a  denial  of  a  legialatiTe  dedaratlon. 
The  trial  court  erred  in  granting  the  respond- 
ent a  Judgment  upon  the  pleadlnga  unless 
some  of  the  afflrmattre  defenses  are  sufficient 
to  defeat  the  action. 

The  first,  second,  and  third  afflrmatlTe  de- 
fenses are  to  the  effect  that  the  respondent, 
during  the  times  mentl<med  in  the  complaint, 
was  engaged  In  Interstate  commerce  as  an 
agent  of  the  gOTernment,  and  that  the  tax 
here  sought  to  be  collected  is  an  unlawful  at- 
tempt to  regulate  Interstate  commerce  by 
placing  a  burden  upon  the  business,  and  that 


the  intrastate  bosiness  la  not  ^rly  mpKo^ 
Ue  from  the  interstate  tonstness. 

[2]  Conceding  for  the  present  that  tba  on- 
ployte  engaged  in  sending  and  nceMng  mes- 
sages and  in  operating  the  telegraph  a^rtmn 
were  engaged  In  interstate  CMomerce,  It  la 
plain  that  tlie  other  dasa  of  employte  oigag- 
ed  in  construction  work  was  not  mgaged  in 
interstate  commerce.  These  employes,  ac- 
cording to  the  complaint,  were  engaged  in 
original  construction  dI  lines  of  tel^rapta. 
The  amonnt  of  premiums,  upon  the  pay  roll 
of  workmen  so  employed,  was,  aooording  to 
the  complaint,  $288.57. 

In  the  case  of  Baymond  t.  Chicago,  Mil- 
waukee ft  St  Paul  RaUway  Co.,  243  U.  S. 
43,  at  page  45,  37  Sup.  Ct  268,  at  page  269 
(61  L.  Ed.  5B3),  where  an  employ^  was  en- 
gaged In  shortening  the  main  line  of  a  rail- 
way within  this  state,  and  was  injured  by  an 
explosion  of  a  charge  of  dynamite,  while  he 
was  working  In  a  tunnel,  it  was  held  that 
sudi  employ^  was  not  engaged  tn  interstate 
commerce  at  the  time  of  his  injury,  and  thab 
he  was  relegated  for  relief  to  the  Workmen's 
Compensation  Act  above  referred  to.  The 
court  there  said : 

• 

"And  this  result  is  controlling  even  although 
It  be  conceded  that  the  railroad  company  waa  in 
a  general  sense  engaged  In  interstate  commerce, 
since  it  has  been  also  this  day  decided  that  that 
fact  does  not  prevent  the  operation  of  a  state 
workmen's  compensation  act  New  Tork  Cen- 
tral R.  B.  Co.  V.  White  [243  U.  S.]  188  [37  Sup. 
Ct.  247.  61  I*  Ed.  667.  L.  B.  A.  1917D,  1, 
Ann.  Cas.  1917D,  629]." 

For  the  same  reason  it  necessarily  fiollowa 
that,  even  though  the  telegraph  company,  the 
reaiwndent  here,  is  engaged  In  Interstate 
commerce,  its  employte  engaged  in  construe^ 
tion  work  come  under  the  terms  of  the  Em- 
ployers' Liability  Act.  Kllles  r.  Great  North- 
em  B.  Co..  93  WaAh.  416, 161  Poc.  68l 

[S]  Conceding  that  the  telegraiAi  cmnpony 
is  an  agttit  of  the  United  States,  It  does  not 
follow  that  the  piorl^n  mate  fior  Injured 
^ployes  In  the  construction  of  a  telegraph 
system  within  this  state  Is  either  a  tax  or 
an  attempt  to  regulate  the  business  of  the 
telegraph  company.  As  was  said  In  Western 
Union  Telegraph  Co.  v.  Attorney  General  of 
the  Commonwealth  of  Massachusetts,  125  U. 
S.  030,  at  page  &19,  8  Sup.  Ct  961.  at  page 
963  (31  L.  Ed.  700) : 

"This  authority  of  the  government  givea  to 
this  telegraph  company,  as  well  as  to  ail  otbeia 
of  a  simuar  character  who  accept  Its  provisions, 
the  right  to  run  their  lines  over  the  roads  and 
bridges  which  have  been  declared  to  be  port 
roads  of  the  United  States.  If  the  principle 
now  contended  for  be  sound,  every  railroad  in 
the  country  should  be  exempt  from  taxation, 
because  they  have  all  been  declared  to  be  post 
roads;  and  the  same  reasoning  would  apply 
with  OQual  force  to  every  bridge  and  navigable 
stream  throughout  the  land.  And  if  they  were 
not  exempt  from  the  burden  of  taxation  simply 
because  tney  were  post  roads,  they  would  be  so 
relieved  whenever  a  telegraph  company  chose 
to  make  use  of  one  of  these  roads  or  bridges 
along  or  over  which  to  run  its  lines." 
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And  at  page  S48  of  125  TJ.  S.,  at  page 
963  of  8  Sup.  Gt.  (31  U  Ed.  790),  In  the  same 
opinion,  It  was  said: 

"While  the  state  could  not  interfere  by  any 
■pecific  statate  to  prerent  a  corporation  from 
piacinff  its  lines  along  these  post  roads,  or  atop 
the  use  of  them  after  they  were  placed  there, 
nevertheless  the  company  receiviiift  the  benefit 
of  the  laws  of  the  state  tor  the  protection  of  its 
property  and  its  rights  is  liable  to  be  taxed  up- 
on its  real  or  personal  property  as  any  other 
person  woold  be.  It  never  could  have  been  in- 
tended by  the  Congress  of  the  United  States,  in 
conferring  upon  a  corporation  of  one  state  the 
authority  to  enter  the  territory  of  any  other 
state  and  erect  its  poles  and  lines  therein,  to 
establish  the  proposition  that  such  a  company 
owed  no  obedience  to  the  laws  of  the  state  into 
which  it  thos  entered,  and  was  nnder  do  obliga- 
tion to  p»  its  fair  proportioB  of  the  taxes  nec- 
enory  to  its  support" 

Tlw  same  Is  tnie  In  this  ease.  It  never 
could  bave  been  tbe  intention  of  Congress 
that  a  company  constructing  a  tel^iai^  line 
in  this  state  owed  no  obedloice  to  tbe  lavs 
of  the  state  which  It  bas  entered,  nils  ln< 
dnstrial  Insaranoe  law  was  enacted  primarily 
for  the  puntoee  ot  protectii^  Injured  em- 
plf^te  engaged  in  occiipatlons  declared  to  be 
hasardous.  It  Is  for  the  boieflt  of  the  em- 
plojer  as  well  as  for  tbe  employes.  The 
tax.  If  It  may  be  called  sncOi,  Is  a  part  of  tbe 
cost  ot  OKkstmctlon  of  the  lines.  It  is  not 
a  tax  upon  the  industry  for  the  privilege  of 
carrying  It  on,  nor  Is  It  in  tbe  nature  of  a 
license  tax. 

In  so  far  as  tbe  constmctioD  et  tbe  line  Is 
concerned,  the  employes  were  clearly  not  en- 
gaged in  Interstate  commerce,  and  tbe  pay- 
ment of  the  soiled  tax  does  not  affect  the 
receipts  frcnn  Intrastate  commerce  any  mwe 
than  the  cost  of  construction  affects  such  re- 
ceipts. 

[4]  It  Is  further  alleged  that  the  employes 
of  tbe  respondent  became  members  of  the 
Postal  Telegraph  Employ^  Association,  and 
that  there  was  a  contract  and  agreement  be- 
tween the  respondent  and  Its  employfe  by 
which  the  respondent  agreed  to  pay  Its  em- 
ployes for  any  Incapacity  happening  during 
tbe  time  of  their  employment  at  a  rate  as  set 
forth  In  the  complaint ;  that  the  majority  of 
the  employ^  who  worked  during  the  years 
1911  and  1912  entiered  the  employment  of  the 
respondent  before  the  passage  of  the  Work- 
men's Compensation  Act;  that  the  said 
act  Illegally  interferes  with  the  rights  of  tbe 
respondent  and  attempts  to  destn^  vested 
Interests  under  the  contract.  The  answer  to 
this  contention  Is  found  in  State  ex  rel. 
Pratt  V.  Seattle,  73  Wash.  396,  at  page  402, 
132  Pac.  45,  at  page  48,  where  we  said: 

"A  more  precise  statement  of  the  contention 
is  that  it  violates  the  obligations  of  such  con- 
tracts. But  we  cannot  flgree  with  this  conten- 
tion. The  Workmen's  Compensation  Act,  un- 
der which  these  premiums  are  sought  to  be  col- 
lected, is  a  police  regulation,  and  Is  a  valid  exer- 
<dM  of  the  police  power  of  tbe  state.  State  ex 
reL  DsTis-^ith  Co.  v.  Clausen,  65  Wash.  156. 
117  Pae.  1101.  37  L.  R.  A.  (N.  S.)  466.  'All 
contracts  are  subject  to  this  power,  the  exercise 
of  which  is  neither  abridged  nor  delayed  by  rea- 


son  of  ezIsUng  contracts.'  ScatUe  v.  Hurst.  SO 
Wash.  424797  Pac.  454.  18  I*.  R.  A.  (N.  S.» 
169.  'In  its  broadest  acceptation  it  means  the 
general  power  of  tbe  state  to  preserve  and  pro- 
mote  the  public  welfare  even  at  the  expense  of 
private  rights.'  Tacoma  v.  Boutelle,  61  Wash. 
434,  112  Pac.  661.  "The  strength  of  the  poUce 
power  lies  in  the  fact  that  it  is  not  a  subject  of 
contract ;  that  it  cannot  be  bartered  or  bargain- 
ed away.'  State  ex  rel.  Webster  v.  Superior 
Court,  67  Wash.  87,  120  Pac.  861  [L.  R.  A. 
19150,  287,  Ann.  Cas.  1913D,  781.  That  tbe 
ezen^se  of  soch  power  may  be  hampered  or  re- 
stricted to  any  extent  by  contracts  previously 
made  between  Individuals  or  corporations  fs 
inconceivable.'  Cowley  v.  Northern  Pac.  R. 
Co..  68  Wash.  568,  12^  Pac.  993,  41  L.  R.  A. 
(N.  8.)  559.  The  forgoing  principles  make  it 
clear  that  it  is  within  &e  power  of  tbe  state  to 
enact  and  enforce  police  regulations,  even 
though  to  do  so  may  render  less  valuable  certain 
contracts  between  individuals  and  totally  abro- 
gate others.  If  the  principle  were  not  sound, 
the  result  would  be  uat  individuals  and  corpo- 
rations could,  by  private  contract  between  them- 
selves, in  anticipation  of  legislation,  render  of 
no  avail  the  police  r^ulations  of  the  state,  no 
matter  how  vital  or  necessary  such  regulations 
ml^t  prore  to  be  (or  the  puUic  good.  But  the 
reasonmg  upon  which  the  principle  rests  is  fol- 
ly stated  in  the  cases  above  cited,  and  it  is  not 
necessary  to  enlarge  upon  it  here.  It  is  suffi- 
cient to  say  that  the  contract  between  the  city 
and  the  interveners  is  not  onlawfnlly  affected 
by  the  act  of  tbe  Legislature  here  in  question." 

[S]  We  are  of  the  oi^on,  therefore,  that, 
as  to  the  employes  of  the  respondent  engaged 
In  construction  work,  the  state  was  entitled 
to  a  judgment  for  the  amount  alleged  In  the 
complaint  As  to  the  employ^  engaged  In 
the  operation  of  the  lines  of  the  respondent, 
we  are  of  the  opinion  that  the  act  does  not 
apply  to  them  under  tbe  allegations  of  the 
answer  to  tbe  effect  that  the  respondent  Is 
engaged  In  Interstate  commerce;  that  sudi 
employ^  are  engaged  In  operating  the  sys- 
tem for  handling  interstate  messages;  that 
a  large  percentage  of  the  business  actually 
done  for  the  years  mentioned  in  the  com- 
plaint consisted  In  Interstate  messages;  and 
that  It  Is  Impossible  to  segregate  or  separate 
the  time  when  the  employ^  were  engaged  In 
interstate  commerce  from  the  time  that  they 
were  engaged  In  Intrastate  commerce.  Sec- 
tion 18  of  the  act  under  consideration  (chap- 
ter 74,  Laws  of  1911,  p.  367;  Rem.  Code,  | 
6004 — 18)  provides  as  follows: 

"The  provisions  of  this  act  shall  apply  to  em- 
ployers and  workmen  eugaged  in  intrastate  and 
also  in  interstate  or  foreign  commerce,  for  whom 
a  rule  of  liability  or  method  of  compensation 
has  been  or  may  be  established  by  the  Congress 
of  tbe  United  States,  only  to  the  extent  that 
their  mutual  connection  with  intrastate  work 
may  and  shall  be  clearly  separable  and  distin- 
guishable from  interstate  or  foreign  com- 
merce. •  • 

The  employ^  who  are  engaged  in  oper- 
ating the  tel^n^pb  lines  and  In  handling 
Interstate  and  Intrastate  messages  are,  no 
doubt,  engaged  In  Interstate  commerce.  It  Is 
clear  that  the  Congress  of  the  United  States 
may  establish  a  rule  of  liability  and  a 
method  of  compensation  for  such  employ^. 
This  act  therefore,  by  Its  terms,  applies  to 
such  persons  only  to  the  extent  of  their  mu- 
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tual  connectioQ  with  Intrastate  work,  which 
shall  be  clearly  separable  and  distinguish- 
able from  Interstate  or  foreign  commerce. 
Under  the  allegation  of  the  answer,  this 
work  is  not  clearly  separable  and  distin- 
guishable as  to  those  employes.  If  this  Is 
ti-ue,  the  act  does  not  apply. 

All  the  constitutional  qnestlous  raised  by 
the  answer  have  berai  decided  by  this  court 
and  by  the  Supreme  Court  of  the  United 
States  In  State  ex  rel.  Davls-Smlth  Co.  t. 
Clausen,  66  Wash.  156,  117  Pac.  1101.  37  L. 
R.  A.  (N.  S.)  460.  State  t.  Mountain  Timber 
Co..  76  Wash.  B81.  IBS  Pac.  615,  L.  B.  A. 
1917D,  10,  and  MoanUin  Timber  Co.  t.  State 
of  Washington,  248  U.  S.  219.  37  Sup.  Ct. 
200,  61  Li  Ed.  686.  Ami.  Ga&  1917D.  642,  and 
it  Is  therefore  unnecessary  to  again  enter 
into  a  discussion  of  those  questions. 

For  tbe  reasons  her^natiove  stated,  the 
judgment  of  dismissal  is  reversed,  and  the 
cause  is  remanded,  with  instructions  to  en- 
ter a  judgment  in  favor  of  the  appellant  for 
ttie  compensation  due  for  employ^  who  were 
ei^aged  In  the  construction  of  telegraph 
lines,  and  to  permit  a  reply  to  the  answer  of 
the  respondent  allei^ng,  In  substance,  that 
the  time  of  the  employ^  engaged  in  intra- 
fltate  work  Is  not  clearly  aeparable  from  the 
time  of  those  engaged  In  Interstate  com- 
merce. 

ELLIS,  a  J.,  and  FARKBB,  FULLER. 
TON,  MAIN,  and  HOLCOHB,  JJ.,  concur. 


DOUGLASS  et  al.  t.  F.  R.  WOODBURY 
LUHBBBGO.  (No.  14581.) 

(Snpremfl  Ckturt  of  Washington.   April  29, 
1918.) 

1.  Loos  AND  LOGQINO  «=>30  —  Ll£N  —  PUB- 
CIIASEB  OP  LUMBEB— PBESUKPTION. 

Rem.  Code  1915,  {  1177,  declaring  a  conclu- 
tiive  presumption  that  one  purchasiDK  "property 
liened  upon*'  within  the  30  days  given  to  file 
liens  is  not  a  bona  fide  purchaser,  has  no  ap- 
plication to  lumber  sold  and  delivered  by  the 
manufacturer  before  filing  of  lien  notice  by  one 
who  performed  labor  thereon;  for  section  1163 
gives  such  a  penion  a  lien  upon  such  lumber  only 
while  the  same  remains  at  the  mill  where  manu- 
factured, or  in  the  possessioa  or  under  the  con- 
trol of  the  manufacturer. 

2.  Loos   AND    liOOOIHO    ^»81  —   LlEKS  — 
ElXtlGNHENT. 

As  Rem.  Code  1916,  |  1163,  gives  one  per- 
forming labor  in  maoufaiituring  logs  into  lumber 
a  lien  on  the  lumber  oDiy  while  it  remains  at  the 
mill,  or  in  the  posHestuoii  or  under  control  of  the 
manufacturer,  section  1181,  making  a  person 
who  eloigns  logs  or  lumber  "on  which  there  is  a 
Ilea"  liable  to  the  Itenhcdder,  jgiTea  no  right 
against  one  to  whom  lumber  is  sola  and  d^vered 
at  a  distauce  before  lien  noUce  is  filed. 

Department  1.  Appeal  from  Superior 
Court,  Okanogan  County ;  A.  W.  Frater, 
Judge. 

AciluD  by  Ciiraeron  Douglass  and  others 
against  (he  F.  It.  Woodbury  Lumber  Compa- 


ny. Judgment  for  defendant,  and  plaintiffs 
appeaL  Affirmed. 

J.  Henry  Smith,  of  Okanogan,  and  Peter 
McPherson,  of  Brewster,  for  appellants.  A. 
J.  O'Connor,  of  Okanogan,  and  Kerr  ft  Mc- 

Cord,  of  Seattle,  for  respondent. 

PARKER.  J.  The  plaintiffs  seek  recorery 
of  a  money  judgment  against  the  defendant 
lumber  company  In  the  sum  of  $2,142,  being 
the  amount  of  the  purchase  price  of  lumber 
sold  and  delivered  by  Edward  Johnson,  the 
manufacturer  thereof,  to  the  defendant,  upon 
which  lumber  the  plaintiffs  claim  they  wer*« 
entitled  to  liens  aggregating  more  than  that 
sum  for  labor  performed  by  them  for  John- 
son in  the  manufacture  of  the  lumber.  Trial 
In  the  superlOT  court  for  (Bmnosaa  county, 
sitting  without  a  jury,  resulted  in  Judgment 
in  favor  of  the  defendant,  daiying  to  the 
plaintiffs  the  relief  prayed  for,  from  which 
they  have  a^ealed  to  Oils  court  Tb»  flacts 
may  be  snmmaiUed  as  ftdlows: 

On  June  20,  1915,  Bdward  Jfrtmaon  was, 
and  for  a  considerable  time  prlw-titiereto  had 
be«i,  the  owner  and  operator  of  a  aawmilt 
in  Okanogan  county.  On  that  day  JoSutatm 
BsM  and  delivered  to  respondent  lumber  com- 
pany, in  the  usual  course  of  bo^neas,  lumber 
which  had  been  manufactured  by  him  at  his 
ndU  of  the  value  and  for  the  agreed  price  of 
12,142.  The  lumber  was  delivered  by  John- 
son to  respondent  at  the  town  of  Brewster, 
in  (^nogan  county,  which  is  some  10  miles 
distant  from  the  mill,  which  lumber  thereup- 
on passed  entlr^  out  of  the  possession  and 
control  of  Johnson  to  reqioiidefU.  On  and 
prior  to  June  26,  181S,  appellants  were  em- 
ployed by  Johnson  In  the  operation  of  the 
mlU,  and  whUe  so  employed  perfonned  labor 
In  tlie  manufoetnre  of  ttiis  and  other  lumber. 
On  that  day  aiHIiellants  ceased  to  perform 
such  labor,  at  which  time  there  was  dne  them 
from  Johnaou  for  labor  so  performed  In  the 
Q^r^te  the  snm  of  $2,788.  Thereafter, 
and  after  the  sale  and  delivery  of  the  lum- 
ber by  Johnson  to  respondent,  and  within  30 
days  after  appellants  had  ceased  to  perform 
snch  labor,  they  "filed  in  the  office  of  the 
county  auditor  of  said  cftunty  th^  several 
notices  of  lien  upon  and  against  all  of  said 
lumber,  boxes,  and  box  materials  and  other 
products  of  said  sawmill  and  box  factory 
that  was  then  remalnlog  in  or  about  the 
same,  or  wlthiu  the  pos!«esalon  or  under  the 
control  of  the  said  Edward  Johnson."  Thb 
quoted  language  Is  from  appellants'  com- 
plaint The  lien  notices  are  not  in  the  rec- 
ord before  us.  Thereafter  and  within  the 
time  prescribed  by  statute  they  commenced 
an  action  In  the  superior  court  for  Okanosnn 
county,  seeking  foreclosure  of  their  several 
Hens  as  against  Johnson,  respondent  not  be- 
ing a  party  to  that  action.  In  which  actloa 
judgment  of  foreclosure  wss  accordingly  ren- 
dered aguinst  JohiiMoa  ns  prayed  for  togeth- 
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er  with  a  personal  judgment  against  him  In 
favor  of  the  several  appellants  aggregating 
the  sum  of  *2,738.  Thereafter,  under  an  exe- 
cution and  order  of  sale  Issued  upon  the 
judgment  of  foreclosure,  "all  of  the  said  prop- 
(■Tty  of  the  said  Edward  Johnson  so  Uened 
upon  was  by  the  sheriff  of  said  county  duly 
and  regularly  sold,  as  provided  by  law,  and 
the  proceeds  of  such  sale  were  duly  applied 
toward  the  satisfaction  of  plaintHTs'  several 
jndgments  and  those  of  other  Uen  claimants 
who  were  entitled  thereto,  pro  rata,  according 
to  the  amount  of  their  several  judgments, 
and  after  deducting  the  amount  of  the  pro- 
ceeds of  said  sale  and  any  and  all  other  pay- 
ments that  have ,  been  made  on  account  of 
said  Judgments,  there  remains  due  and  owing 
thereon  by  the  said  Edward  Johnson  to  these 
plaintiffs  the  sum  of  $2,575."  This  quoted 
langnaefi  Is  also  from  appellants'  ocnaplaint. 
Thereafter  In  June,  1916,  appellants  com- 
menced this  action,  seeking  recovery  of  the 
$2,142  purchase  price  of  Uie  lumber  sold  and 
delivered  by  Johnson  to  reQ>ondent,  appar- 
ently upon  the  theory  that  their  11^  rights 
extended  to  that  lumber,  and  that  respondent 
was  liable  to  th«n  for  the  value  tbereot 
This  statement  of  the  facts  la  aa  favorable  to 
appellants  as  the  record  will  admit  of.  In- 
deed, there  are  other  facts  appearing  In  the 
Te<»rd'  which  seem  to  render  the  case  aa  a 
wbole  less  favorable  to  appellants^  but  our 
view  of  the  law  renders  It  unnecessary  to  no- 
tice other  facts  here. 

The  provisions  of  our  statutes  relating  to 
Hens  upon  logs  and  lumber  for  labor  per- 
formed thereon,  which  It  seems  necessary 
for  us  to  notice  here,  referring  to  sections  of 
Remington's  Code,  are  as  follows.  Section 
1162  reads  in  part  as  follows: 

"Kvery  person  performing  labor  upon,  or  who 
shall  assist  in  obtaining  or  securing  sawlogs, 
spars,  piles,  cordwood,  shingle  bolts,  or  other 
timber  *  *  *  shall  have  a  lien  upon  the  same 
for  the  work." 

This  section  does  not  in  terms  limit  the 
lien  rights  of  loggers  to  logs  while  in  the 
possession  and  control  of  the  owner  thereof 
for  whom  the  labor  was  performed.  Sec- 
tion 1163  reads  In  part  as  follows : 

"Every  person  performing  work  or  labor  or 
nfisifiting  in  mannfarturing  sawlogs  and  other 
timber  into  lumber  and  shingles,  has  a  lien  upon 
such  lumber  while  the  same  remains  at  the  mill 
urhere  it  was  manvfaetured,  or  m  the  potMcaaion 
or  under  the  control  of  the  nianvfacturer. 
•  • 

We  have  itaUciaed  the  portion  of  this  sec- 
ti<Hi  to  be  particularly  noticed  as  showing  the 
differoice  in  the  Uen  rights  of  loggers  and 
those  perfwming  labor  in  the  manufacture  of 
lumber.  Sectltm  1177  reads  as  follows : 

**It  shall  be  conclusively  presumed  by  the  court 
that  a  party  purchasing  the  property  liened  up- 
on within  thirty  days  given  herein  to  claimants 
wherein  to  file  their  Hens,  is  not  an  Innocent 
third  party,  nor  that  he  has  bectmie  a  booa  fide 
'owner  of  the  property  liened  upon,  unless  it 
shall  appear  that  he  has  paid  full  value  for  the 
said  property,  and  has  seen  that  the  purchase 


money  of  the  said  pri^erty  has  been  applied  to 
the  payment  of  suc-h  bona  Bde  claims  as  are 
entitled  to  liens  upon  the  said  property  under 
the  provisions  of  this  chapter,  according  to  the 
priorites  herein  established." 

Section  1181  reads  as  follows : 

"Any  person  who  shall  eloign,  injure  or  de- 
stroy, or  who  shall  render  difficult,  uncertain  or 
impossible  of  identification  any  sawlogK.  spars, 
piles,  shingles  or  other  timber  upon  which  there 
is  a  Hen  as  herein  provided,  without  the  express 
consent  of  the  person  entitled  to  such  lien  shall 
be  liable  to  the  lienbolder  for  the  damages  to  the 
amount  secured  by  his  lien,  and  it  being  shown 
to  the  court  in  the  civil  action  to  enforce  said 
lien,  ft  shall  be  the  duty  of  the  court  to  enter 
a  personal  judgment  for  the  amount  in  such  ac- 
tion against  the  said  person,  provided  he  be  a 
party  to  such  action,  or  the  damages  may  be  re- 
covered by  a' civil  action  against  such  person." 

[1,  2]  The  theory  upoa  which  recovery  Is 
sought  in  this  action  against  respondent 
seems  to  be  that  of  elolgnment  on  the  part 
of  respondent,  rendering  It  liable  under  sec- 
tlMis  1177  and  1181  above  quoted.  It  should 
be  remembered  in  this  connection  that  re- 
spondent was  not  a  party  to  the  Uen  foreclos- 
ure action,  nor  did  the  Uen  notices  or  the 
foreclosure  judgment  assume  to  claim  or  es- 
tablish any  lien  against  the  1umt)cr  sold  and 
delivered  by  Johnson  to  respondent  before 
ttae  filing  of  the  Ilea  notices.  Counsel  for 
appellants  rely  particularly  upon  the  provi- 
sions of  section  1177  above  quoted.  That 
section,  however,  does  not  give  a  right  of 
action,  but  only  prescribes  a  rule  of  evidence 
touching  the  good  faith  of  the  party  pur- 
chasing "property  liened  upon,"  and  it  seems 
to  us  cannot.  In  any  event,  have  reference 
to  the  purchase  of  property  other  than  that 
upon  which  there  Is  a  Uen  right  which  can 
follow  the  property  after  It  has  passed  from 
the  possession  and  control  of  the  owner. 
This  rule  would  seem  aM>Ucable  to  the  fore- 
closure of  ledgers'  Hens  under  section  1162 
above  quoted  from,  rince  that  section  con- 
tains no  limit,  in  terms,  as  to  the  lien  right 
there  given  as  the  same  ml^t  be  affected  by 
the  location  or  possession  of  the  logs.  This 
rule  would  also  seem  applicable  In  an  nctlMi 
claiming  recovery  under  section  1181  above 
quoted,  relating  to  doignmeot  The  weak- 
ness of  counsel's  contention  lies  In  the  fact 
that  the  only  liens  appellants  were  entitled  to 
assert  were  liens  upon  lumber  "while  the 
same  remains  at  the  mill  where  It  was  manu- 
factured, or  In  the  possession  or  under  the 
control  of  the  manufacturer."  Manifestly, 
whatever  lien  rights  appeUants  had  upon 
the  lumber  sold  and  delivered  by  Johnson 
to  respondent  ceased  wh«i  that  sale  and  de- 
livery were  actually  made,  which,  as  we  have 
seen,  was  before  appellants  filed  their  lien 
notices  in  the  office  of  the  county  auditor. 
It  is  not  claimed  that  this  sale  and  delivery 
of  the  lumber  were  fraudulent  on  the  part 
of  either  Johnson  or  the  respondent,  in  that 
the  transaction  was  had  with  any  intent  oo 
the  part  of  either  to  defraud  appellants. 

It  seems  to  us  that  our  decision  In  Akers 
T.  Lordf  67  Wash.  179, 121  Pac.  51,  is  decisive 
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of  tblB  question  In  favor  of  respondent. 
While  tliat  case  Involred  claims  of  li&iB 
made  by  lowers,  the  liens  were  claimed  un- 
der section  1163  .above  quoted  because  the 
logs  upon  which  the  labor  had  been  perform- 
ed had  gone  to  a  mill  and  been  manufactur- 
ed Into  lumber;  the  lumber  thereafter  be- 
ing sold  and  its  possession  and  control  hav- 
ing passed  from  the  mlllowner,  the  manu- 
facturer,  to  a  third  party  before  the  filing 
oU  the  Hen  claims  in  the  office  of  the  county 
auditor.  Disposlug  of  the  lien  claims  in  so 
fitr  as  this  manufactared  and  sold  lumber 
was  concerned,  Judge  Morris,  speaking  for 
this  court,  said: 

"It  is  manifest  no  Ueo  could  be  enforced 
against  the  lumber  after  it  had  been  delivered  to 
the  railway  company  and  passed  beyond  the  poa- 
session  and  control  of  appellants.  This  court 
bas  extended  the  provisionB  of  Rem.  &  Bal. 
Code,  1 1163,  providine  a  lien  upon  lumber  while 
the  same  remains  at  the  mill  where  it  was  man- 
ufactured, or  in  the  possession  or  under  the  con- 
trol of  thie  manufacturer,  to  the  logger  who  as- 
sists In  getting  out  the  logs  from  which  the 
lumber  was  manufactured,  and  who  files  his  lien 
under  section  1162.  But  the  lien  cannot  be  ex- 
tnided  beyond  the  possession  and  control  of  the 
mill  company.  When,  therefore,  th4  mill  compa- 
ny delivered  this  lumber  to  the  railway  company 
upon  its  right  of  way,  it  lost  its  possession  and 
control  thereof,  and  no  lien  could  be  subsequent- 
ly filed  against  it  Robins  v.  Paulson,  30  Wash. 
459,  70  Pac.  1113;  O'Connor  v.  Bumham,  49 
Wash.  443,  95  Pac  1013.  These  liens  were 
filed  December  10th.  Any  eloignment  affecting 
them  must  have  taken  place  subsequent  to  that 
date.  CRiere  is  not  a  particle  of  evidence  in 
this  record  that  it  did,  in  so  far  as  the  lumber 
delivered  to  the  railway  Ib  concerned.  The  low- 
er court  seems  to  have  been  of  the  opinion  that 
the  liens  could  be  sustained  so  long  as  the  lum- 
ber was  capable  of  identification,  and  tiint  any 
attempt  on  the  part  of  the  mlllowner  to  change 
the  identification  would  be  an  eloignment.  The 
statute,  however,  makes  'possession  and  control' 
the  foundation  of  the  lien  upon  the  manufactur- 
ed product,  and  not  identification;  and  wben 
the  mill  man  loses  his  possession  ana  control,  the 
lien  claimant  loses  his  lien." 

It  may  be  said  that  this  Is  the  first  posi- 
tive holding  of  this  court  upon  the  question 
here  presented.  It  appears,  however,  that 
this  court  has  on  former  occasions  expressed 
views  quite  in  harmony  with  this  holding, 
though  possibly  not  wholly  necessary  to  a  de- 
rision of  the  question  directly  Involved.  See 
Campbell  V.  Sterling  Mfg.  Co.,  11  Wash.  204, 
39  Pac.  451;  Munroe  v.  Sedro  Lumber  & 
Shingle  Co.,  16  Wash.  694,  48  Pac.  405; 
Robins  V.  Paulson,  30  Wash.  459,  70  Pac. 
1113:  Forsberg  v.  Lundgren,  64  Wash.  427, 
117  Pac.  244. 

Some  other  questitms  are  presented  In  the 
briefs,  but  since  onr  conclusion  upon  the 
facts,  even  as  claimed  by  appellants,  is  that 
there  can  In  no  evmt  be  any  recovery  by  . 
them  as  against  respondmt,  these  questlws 
need  not  be  here  noticed. 

The  judgment  Is  affirmed. 

BXXIS,  O.  J.,  and  FULIiERTON,  MAIN, 
and  WEBSTER,  J7.,  ccmcar. 


PARKES  T.  BURKHART  et  aL   (No.  14509.) 

(Supreme  Conrt  of  Washington.   April  29, 

1918.) 

1.  evtdbnge  «=943<2)  —  jnoicial  nottce  — 
Judicial  Pboceedings. 

On  appeal  from  an  order  sustaining  a  de- 
murrer to  a  petition  in  a  probate  proceeding, 
the  Supreme  Court  will  take  judicial  notice  of 
the  entire  probate  proceedings,  and  hence  will 
not  strike  a  transcript  of  such  proceedings  from 
the  record,  because  such  proceedings  most  be 
considered  a  part  of  fche  petitioner's  petition. 

2.  Wills  «S9781— ExAcnon— IncoKsiSTENT 
Rbukoibs. 

One  cannot  take  under  a  will  and  at  the 
same  time  set  up  a  claim  to  the  entire  estate  on 
the  ground  that  the  testator  agreed  to  will  him 
the  entire  estate. 

3.  Trusts  <S=»35(3K  70,  96— Nature  ofTbust 

— AOBEEMENT  BETWEEN  HBXBS. 

Where  an  heir  let  another  hdr  keep  his 
share  of  an  estate  nnder  an  agreement  that  the 
latter  should  will  him  the  entire  estate,  if  there 
was  any  trust  at  all,  it  was  an  express  trust, 
and  not  an  implied,  constructive,  or  reanltinf 
trust 

4.  Tbusts  «s>66— "'Implied  Tavbj." 

An  impUed  trust  arises  only  from  the  lan- 
guage of  the  parties,  where  no  express  trust 
is  declared,  but  words  are  used  from  which  the 
courts  infer  or  imply  a  trust  was  intended. 

[Ed.  Note.— For  other  defiaittona,  aee  Words 
and  Phrases,  First  and  Second  Series,  Implied 
Trust.] 

5.  Trusts  *=>91— "CoNSTBOonra  Trusi"— 
"Tbubt  ex  MAUEFicro." 

A  constructive  trust,  sometimes  called  a 
trust  ex  maleficio,  only  arises  where  one  dotfaed 
with  some  fiduciary  or  like  character  by  fraud 
or  otherwise  gains  some  advantage  to  nlmsdf 
which  the  law  will  not  permit  him  to  retain. 

[Ed.  Note.— For  other  definitlMUl,  see  Words 
and  Phrases,  First  and  Second  Series.  Gonstmo- 
tive  Trust ;  Trust  ex  Maleficio.] 

6.  Tbusts  ^»62~"RESULTiNa  Tbuot." 

A  resulting  trust  can  never  arise  from  any 
contract  or  agreement  of  parties,  bat  is  one 
which  the  law  presumes  from  their  acts. 

[Ed.  Note.— For  other  definitioDS,  see  Words 
and  Phrases,  First  and  Second  Senea,  Besnlt- 
ing  Trust] 

7.  Fbauds,  Statutk  or  «=>125f2)— Daicaobs 

rOB  BBEACB  pF  CONTBACT  WITHIN  STATtTTE. 

Where  an  heir  coaveyed  to  another  heir  his 
share  of  real  estate  under  oral  agreement  of 

the  latter  to  will  him  the  entire  estate,  saA 
agreement  cannot  be  proved,  and  no  damages 
can  be  had  from  the  estate  for  its  breach  nor 
claim  be  allowed  In  probate  proceedings. 

8.  Executoks  and  Aouinibteatobs  4S3241— 
Filing  and  Allowance  or  Claims  —  Ef- 
fect. 

Filing  of  claim  for  services  and  expenditures 
in  probate  court  was  not  a  waiver  m  Items  of 
like  character,  and  allowance  of  such  daim  did 
not  operate  as  a  formn  adjudication. 

9.  EXBCUTOBS  AND  ADHINISTBATOBS  «S>22T(1) 

— Statement  df  Ci^ims— Pabticciabitt. 
It  is  not  essential  Qiat  claiois  ssainst  es- 
tetes  should  recite  facte  with  the  precision  and 
particularity  of  a  complaint  and  a  claim  against 
a  relation  for  services  need  not  state  facte  to 
overcome  the  presumption  that  they  were  gra- 
tuitous, as  such  matter  is  one  that  can  be  deter- 
mined when  claimant  is  called  upon  to  substan- 
tiate the  daim. 

Department  2.  Appeal  fnHn  Snperior  Conrt, 
Pierce  Goanty;  Bniest  U.  Card,  Jodga 


«s9rar  ethsr  cssei  see  same  toplo  and  KST-NUMBB3E  In  sU  Key-HomlMrsd  Dlgeite  and  Indexes 
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Petition  by  Charles  H.  Parfcea  In  the  pro- 
bate proceedings  upon  the  estate  of  Mary  M. 
Farkes,  deceased.  Treated  as  a  complaint 
and  answered  by  J.  H.  Burkbart,  Frank  A. 
Burkhart,  C.  O.  Bnrkhart,  Charles  FUndt, 
Homer  FUndt,  Ydla  Ledwlth,  and  Frankie 
EJwing'.  From  an  order  sustaining  a  de- 
mnrrer,  petitioner  appeals.  Sustained  In 
part  and  reversed  In  part,  and  remanded 
with  Instructions. 

Hoppe  &  Hoppe  and  Frank  H.  Krtley,  all 
of  Tacoma,  for  appellant.  Guy  B.  Kelly  and 
Ttaomaa  MacMah(m,  both  of  Tacoma,  for 
respondents. 

PER  CURIAM.  Appellant  filed  a  petition 
in  the  probate  proceedings  upon  the  estate 
of  Mary  M.  Parkes,  deceased,  in  which  he 
set  forth  that  his  father,  Charles  B,  Parkea, 
died  Intestate  at  Tacoma  on  August  25,  1909, 
leaving  him  surviving  his  widow,  Mary  M. 
Parkea,  and  appellant;  that  all  of  the  prop- 
erty accumulated  by  Charles  B.  Farkes  in 
his  lifetime  was  the  community  estate  of 
himself  and  Mary  M.  Parkes;  that  Mary  M. 
Parkes  was  not  the  mother  of  ap[>ellant,  but, 
by  reason  of  her  marriage  to  appellant's  fa- 
ther while  appellant  was  of  tender  years,  the 
same  love,  affection,  and  confidence  existed 
between  them  as  if  the  relation  between 
them  had  been  that  of  mother  and  son ;  that 
while  the  community  estate  of  Charles  R. 
Parkes  was  In  process  of  settlement  Mary 
M.  Parkes,  fearing  that  If  the  estate  were 
distributed  according  to  law — that  la,  one 
half  to  Mary  M.  Parkes  and  the  remaining 
"half  to  appellant — the  share  of  Mary  M. 
Parkes  would  be  insufficient  to  support  and 
maintain  her,  proposed  to  the  appellant  that, 
If  he  would  convey  to  her  all  his  right,  title, 
and  Interest  In  his  father's  estate,  she  would 
make  a  will  devising  and  bequeathing  all  of 
the  property  of  which  she  should  die  pos- 
sessed to  appellant;  that  actuated  by  his 
affection,  and  having  confidence  In  Mary  M. 
Parkes,  appellant  agreed  to  this  proposal 
and  In  accordance  therewith  duly  conveyed 
all  his  right,  title,  and  Interest  in  bis  father's 
estate  to  Mary  M.  Parkes;  that  the  proposi- 
tion and  acceptance  relied  upon  were  oral; 
that  this  oral  agreement  was  partly  per- 
formed by  a  conveyance  of  certain  described 
real  estate  from  Mary  M.  Parkes  to  the  ap- 
pellant on  December  15,  1913,  which  prop- 
erty so  conveyed  was  a  part  of  the  property 
received  by  Mary  M.  Parkes  from  the  estate 
of  her  husband  under  the  agreement  be- 
tweCT  Mary  M.  Parkes  and  appellant;  that 
Mary  M.  Parkes  died  testate  on  June  28, 
1916,  leaving  a  will  in  which  she  named  ap- 
pellant as  executor,  devised  to  him  certain 
real  estate  and  bequeathed  to  him  certain 
personal  property,  disposing  of  the  remain- 
der, constltating  the  greater  part  of  her  es- 
tate, to  certain  of  her  collateral  relatives. 
Appellant  then  alleges  that  the  value  of  tats 
dlatrlbntlTe  share  In  his  father's  estate, 
which  under  the  agreement  betweoi  hlmadf 


and  Mary  M.  Parkes  he  conveyed  to  her,  was 
$6,000.  He  then  prays:  (1)  For  a  decree 
establishing  the  oral  agreement  between  him- 
self and  Mary  M.  Parkes,  and  that  the  col- 
lateral devisee  under  the  will  of  Mary  M. 
Parkes  be  charged  with  a  trust  in  his  favor 
as  to  all  property  received  by  them  under 
the  will  of  Mary  M.  Parkes;  (2)  If  this  re- 
lief be  not  granted,  then  that  he  be  allowed 
a  claim  against  the  estate  of  Mary  M. 
Parkes  In  the  sum  of  $6,000,  with  interest 
from  the  date  of  his  conveyance  to  Mary  M. 
Parkes  unaer  the  alleged  agreement.  On  the 
same  day  and  as  part  of  the  same  petition 
he  filed  a  second  claim  in  which  he  recited 
that  for  seven  years  between  the  death  of  her 
husband  and  her  own  death  he  rendered  cer- 
tain personal  services  to  Mary  M.  Parkes 
and  Incurred  certain  expenses  for  her  use 
and  benefit  In  the  sum  of  $1,675.80;  that 
theretofore  he  bad  filed  a  claim  against  the 
estate  of  Mary  M.  Parkes  for  a  part  of  the 
above  services  to  the  extent  only  of  $624, 
under  the  mistaken  belief  that  he  could  re- 
cover from  the  estate  only  for  such  services 
as  had  been  performed  within  three  years 
prior  to  the  death  of  Mary  M.  Parkes.  This 
petition  was  treated  as  a  complaint,  and  a 
demurrer  thereto  was  Interposed  by  respond- 
ents,  which  was  sustained,  and  from  which 
this  appeal  follows. 

[11  Respondents  have  filed  in  this  court  a 
transcript  of  the  probate  proceedings  la  the 
estate  of  Mary  M.  Parkes,  which  appellant 
moves  to  strike.  The  purpose  of  that  tran- 
script Is,  of  course,  to  acquaint  this  court 
with  the  various  steps  taken  by  appellant, 
as  executor  of  the  estate  of  Mary  M.  Parkes, 
in  the  settlement  and  probate  of  her  estate. 
The  motion  to  strike  will  be  denied.  It 
would  serve  appellant  no  good  purpose  if  It 
were  granted,  as  this  court  would,  for  the 
purposes  of  the  appeal,  take  Judicial  notice 
of  all  that  the  lower  court  properly  noticed. 
The  only  purpose  served  by  this  transcript, 
then,  is  to  bring  before  this  court  In  an 
orderly  way  tlie  matters  and  things  of  which 
the  lower  court  took  Judicial  notice.  The 
lower  court  would,  without  doubt,  take  Ju- 
dicial notice  of  its  own  records  in  the  very 
proceeding  in  which  appellant  had  filed  his 
petition  and  in  which  it  was  call^  upon  to 
act,  and  these  matters  of  Judicial  notice 
were  Just  as  much  a  imrt  of  appellant's  peti- 
tion and  as  properly  considered  by  the  court 
In  ruling  thereon  as  If  specific  reference 
had  been  made  to  them.  French  v.  Senate, 
146  Cal.  604,  80  Pac.  1081.  60  L.  B.  A.  5S6, 2 
Ann.  Cas.  766. 

[21  From  these  matters  of  Judicial  notice 
which  the  lower  court  was  authorized  to 
consider  In  aid  of  the  demurrer,  it  appears 
that  on  June  30,  1016,  appellant  petitioned 
for  the  probate  of  the  will  of  Mary  M. 
Parkes,  specifically  alleging  that  the  real 
property  in  controversy  here  was  the  prop- 
erty of  decedent;  on  that  day  be  caused 
notice  to  be  suit  to  the  state  board  of  tax 
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commlssloDerB  aeftting  forth  the  names  and 
addresses  <tf  these  respondents  and  giving 
the  esthnated  Tslue  of  their  shares,  and  also 
setting  forth  that  the  real  property  given  to 
him  by  the  terms  of  the  will  had  been  deeded 
to  him  in  the  lifetime  of  decedent ;  the  will 
which  he  otTered  for  probate  bequeathed  to 
him  all  the  money,  notes,  and  mortgages  of 
the  estate,  and  nominated  him  as  executor 
thereof;  he  obtained  his  appointment  as  ex- 
ecutor and  filed  his  oath  as  such;  on  July 
27.  191G,  he  Inventoried  this  pr<^rty  as  the 
property  of  decedent,  and  caused  it  to  be 
appraised  as  snch,  and  caused  this  inventory 
and  appraisement  to  be  served  on  the  state 
board  of  tax  commissioners;  on  August  2, 

1916,  September  28,  1916,  October  26,  1916, 
January  17,  1917,  April  5, 1917,  and  May  23, 

1917,  appellant  petitioned  for  and  obtained 
orders  permitting  him  as  exeentor  to  re- 
pair  the  dwellings  In  the  estate  which  had 
been  devised  to  respondents;  on  August  7, 
1916,  ap[>ellant  petitioned  for  and  obtained 
an  order  permitting  him  as  executor  to  sell 
the  personal  property,  heirlooms,  etc.,  de- 
vised to  respondents,  and  actually  did  sell 
them  at  public  auction  for  less  than  $102;  on 
December  28,  1916,  as  a  legatee  under  the 
will,  be  petitioned  for  a  partial  distribution 
to  him  on  his  money  legacy,  and  the  court 
upon  this  petition  did  distribute  to  him  as 
legatee  under  the  terms  of  the  will  the  sum 
of  1500;  on  May  23,  1917,  appellant  peti- 
tioned for  an  order  to  sell  the  real  property 
devised  to  respondents  in  order  to  pay  to 
himself  the  alleged  debt  which  be  had  estab- 
lished upon  an  ex  parte  application;  and  by 
various  orders  in  which  he  describes  the 
liroperty  which  he  wishes  to  sell  as  the  prop- 
erty of  the  estate  he  has  continued  the  hear- 
ing upon  this  petition  to  May  1,  1918,  in 
order  that  in  the  event  that  this  appeal  Is 
decided  against  bim,  he  may  still  go  on  with 
his  petition;  on  June,  30,  1917,  exactly  one 
year  after  his  appointment  as  executor,  as 
executor  he  instituted  the  present  contest. 

These  facts  mal^e  a  proper  case  for  the 
application  of  the  doctrine  of  election.  Ap- 
l>ellant  is  seeking  to  take  under  the  will  and 
at  the  same  time  set  up  a  right  or  otalm 
which,  if  well  founded,  would  defeat  the  will 
in  so  far  as  it  affects  respondents.  The  will 
expresses  a  clear  intention  on  the  part  of 
the  testatrix  to  pass  certain  property  to 
appellant  and  to  pass  certain  other  property 
In  fee  to  respondents.  It  is  well  to  remem- 
ber that  appellant  was  not  an  heir  of  Mary 
M.  Parkes ;  unless,  therefore,  he  takes  under 
the  will  he  can  have  no  interest  In  her  es- 
tate He  cannot,  then,  ofEer  the  will  as  a 
valid  testamentary  disposition  of  the  estate 
of  Mary  M.  Parkes  in  so  for  as  It  passes 
property  to  him,  but  regard  it  of  no  effect 
and  virtually  set  it  aside  as  to  Itfl  other 
features.  It  Is  too  well  settled  ttiat  one 
who  accepts  a  benefit  under  a  will  mnst  ac- 
cept the  whole  will  and  mtUy  every  portion 


of  it.  In  re  Goo'  Estate,  73  Wash.  880,  132 
Pac.  408. 

[S-l)  Appellant,  If  ve  understand  his  posl- 
tioi^  does  not  ai^  ns  to  disregard  this  princi- 
ple. He  says  he  Is  seeking  to  anatain  the 
will  in  all  things,  but  to  obtain  a  decree 
which  EbaU  find  that  the  respondents,  as  dev- 
isees under  the  will,  are  trustees  in  eqol^ 
for  appellant  If  the  win  Is  given  effect  then 
respondents  are,  and  from  the  deaOi  of  Mary 
M.  Parkes  have  beoi,  the  oiwners  in  fee  of 
wliatever  was  devised  to  them  under  the  wlU. 
If  owners  In  fee,  they  cannot  be  h^  to  bold 
in  trust  for  ajvellant  or  any  other  person. 
AppelUint  says  this  trust  he  seeks  is  an  im- 
plied tniBt  arising  by  operation  of  law.  In 
another  section  of  his  brief  he  says: 

"The  facts  stated  charged  the  decedent  with  a 
constructive  or  resulting  trust  and  that  her 
deriaees  would  take  under  the  will  barged  with 
the  same  trust" 

Under  the  generally  acc^ted  meaning  of 
these  terms  the  facts  disclose  no  Implied 
trust  neither  a  constmctlve  nor  resulting 
trust  It  cannot  be  an  Imiriled  trust,  for  such 
a  trust  arises  only  from  the  language  of  the 
parties,  where  no  express  trust  Is  declared; 
but  words  are  used  from  whl^  the  courts 
Infer  or  Imply  a  trust  was  intended.  Perry 
on  Trusts,  }  20.  The  facts  show  nothing  of 
this  character.  It  cannot  be  a  consiructlve 
trust  or,  as  It  Is  sometimes  called,  a  trust 
ex  malefldo,  as  such  a  trust  only  arises 
where  one  clothed  with  some  fiduciary  or 
like  character  by  fraud  or  otherwise  gains 
some  advantage  to  himself  which  the  law  will 
not  permit  him  to  retain,  but  decrees  that  he 
hold  it  In  trust  for  the  one  whom  he  has  de- 
frauded. Perry  on  Trusts,  8  26.  Nothing  of 
this  kind  Is  pleaded.  It  is  not  a  resulting 
trust,  for  such  a  trust  can  never  arise  from 
any  contract  or  agreement  of  parties,  but 
Is  one  .which  the  law  presumes  from  tbelr 
acts.    Perry  on  Trusts,  §§  27,  134. 

[7]  It  is  plain  that  if  any  trust  Is  here 
Created,  it  arises,  not  out  of  the  law  In  the 
absence  of  agreement,  but  directly  out  of  the 
agreement  of  the  parties  pleaded  by  appel- 
lant in  his  complaint.  Appelant  is  directly 
seeking  the  enforcement  of  the  agreement  he 
alleges ;  'an  express  agreement  and  an  express 
trust  The  facts  pleaded  can  fit  no  other 
form  of  trust  Where  two  parties  enter  Into 
an  express  agreement  in  relatlMi  to  tbelr 
property,  there  Is  no  semblance  of  an  implied 
or  resulting  trust ;  if  trust  of  any  nature.  It 
Is  an  express  trust  and  mblect  to  all  the 
limitations  of  such  a  tmst,  amoag  whtcb  is 
that  It  cannot  be  established  by  par<rt  -whm 
it  seeks  to  alEect  the  title  to  real  property. 
Many  of  our  cases  have  so  declared  the  law, 
and  they  will  be  found  dted  In  Arnold  r. 
Hall,  72  Wash.  BO,  12»  Pac.  ai4,  44  U  B.  A. 
(N.  8.)  849^  and  Mlchola  r.  Capen,  79  Warii. 
120, 130  Pac.  868. 

This  Id  effect  likewise  dlqwses  of  a|H>el- 
ianf B  second  prayer  for  relief,  the  $6,000 
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claim  against  the  estate.  This  dalm  could 
not  be  establlaJied  by  proving  the  alleged 
agreement.  Since  It  cannot  be  proved,  Its 
failure  cannot  be  proved,  and  no  recovery 
awarded  appellant  because  Mary  M.  Parkea 
failed  to  carry  out  her  agreement 

What  api>ellant  is  really  seeing  to  do  un- 
der this  part  of  hia  complaint  Is  to  recover 
damages  for  the  breach  of  a  contract  he  can- 
not prove.  The  fact  that  he  seeks  to  estab- 
lish It  as  a  claim  against  the  estate  does  not 
change  Its  nature.  He  says  in  effect: 

"It  the  courts  will  not  enforce  my  agreement 
with  the  decedent,  then  I  am  entitled  to  recover 
the  extent  of  my  damage  because  (1)  the  dece- 
dent breached  the  agreement,  and  (2)  because 
ondsr  the  law. the  courts  cannot  enforce  it. 

The  agreemmt  is  clearly  one  relating  to 
real  property  and,  since  it  cannot  be  proved 
there  Is  no  .way  In  which  the  breath  <x  fail- 
ure can  be  establl^ed. 

[S]  Appellant's  third  contention  is  that  the 
lower  court  erred  In  not  permitting  him  to 
file  an  additional  dalm  against  the  estate. 
Appellant  had  already  piesented,  and  the 
court  had  allowed,  a  claim  in  the  sum  of  $624, 
of  the  same  character  but  covering  different 
years,  and  the  lower  court  was  of  the  opinion 
that  the  filing  of  the  first  claim  was  a  waiver 
of  all  items  of  like  character  not  included, 
and  its  allowance  operates  as  a  former  ad- 
judication. The  second  claim  was  filed  with- 
in the  time  for  presenting  claims  against  the 
estate,  and  may  therefore  be  regarded  as  an 
original  claim.  We  cannot  agree  with  the 
lower  court  that,  when  a  claimant  against  an 
estate  has  filed  his  claim  and  the  same  has 
been  allowed,  this  Is  a  waiver  of  all  liens  of 
a  like  nature  not  included;  neither  can  the 
allowance  of  a  claim  have  the  effect  of  a 
Judgment  so  as  to  raise  the  bar  of  res  adjudi- 
cata.  The  allowance  of  the  claim  is  Its 
.establishment  as  a  charge  of  Indebtedness 
against  the  estate.  But  this  allowance  is 
only  a  qualified  allowance,  since  the  heirs 
and  distributees  may  question  it  as  they  may 
question  any  expenditure  of  the  funds  of  the 
estate  upon  the  bearing  of  executor's  reports, 
or  at  any  other  due  and  suitable  time. 

[I]  BeqiKmdentB  argue  In  support  of  this 
part  of  the  Judgmoit  that  because  of  the  re- 
lationsblp  between  the  appellant  and  the  de- 
ceased the  services  will  be  presumed  to  be 
a  gratuity,  and  that  there  Is  no  idea  of  any 
fact  that  win  overcome  this  presumption.  It 
Is  not  essential  that  claims  against  estates 
should  recite  the  facts  with  the  predslon 
and  particularity  of  a  complaint  Whetlter 
appellant  can  substantiate  his  claim  will  be 
determined  when  he  Is  called  upoa  to  do  so. 
Hence  the  only  question  now  is,  Is  he  entitled 
to  present  it  to  the  lower  court  and  be  ac- 
corded a  hearing  on  it?  We  think  he  Is.  Wie 
demurrer  to  this  part  of  the  complaint  should 
have  been  overruled. 

"   The  order  appealed  from  is  therefore  sus- 


tained as  to  part  1  of  the  complaint  and  re- 
versed as  to  part  2.  The  cause  Is  r^anded, 
wlOi  Instmctioits  to  the  lower  court  to  per^ 
mit  the  flllng  of  app^nt's  aectmd  daim. 
Appellant  will  recover  appeal  costs: 


IRWIN  V.  J.  K.  LUMBER  CO.    (No.  1440a) 

(Supreme  Court  of  Washington.  May  4, 1918.) 

BuxNENT  Domain  4s>273—WR0NanT];  Tak- 
iNo— Injd  notion. 
A  corporation  with  the  power  of  eminent 
domain,  having  taken  land,  though  in  a  wrong- 
ful manner,  and  devoted  it  to  its  corporate  uses, 
will  not  be  enjoined;  but  the  complaining  party 
will  be  left  to  his  remedy  at  law. 

Department  2.  Appeal  from  Superior 
Court,  Skamania  County;  Wm.  T.  Darch, 
Judge.  ' 

ActlMi  by  B.  L.  Irwin  against  the  J.  K. 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  with  di- 
rections. 

Douglas,  Lane  &  Douglas,  of  Seattle,  and 
Guy  C.  H.  CchtUss,  of  F<»rtland,  Or.,  for  appe- 
lant. Hlller  &  WilkinscHi,  of  Vancouver,  tot 

respondent 

OHADWICK,  T.  Eespwidwit  Is  the  own- 
er of)  a  license  to  fish  la  the  waters  of  the 
Columbia  river  at  a  place  abutting  the  ri- 
parian lands  of  the  appellant.  Appellant  is 
the  owner  of  timber  lands  lying  back  from 
the  river,  and  has  acquired  lands  bordering 
on  the  shores  of  the  stream  for  the  purpose 
of  making  its  terminals,  log  dumps,  and 
booming  grounds.  It  constructed  a  logging 
railway  from  the  river  Into  the  Interior,  and 
has  erected  Its  trestles,  dumps,  and  bownlng 
grounds  along  the  shores,  and,  as  respondent 
contends,  over  his  fishing  grounds,  to  the  ex- 
clusion of  his  right  to  set  bis  nets  and  main- 
tain his  fishery. 

It  la  unnecessary  to  go  into  the  merit  of 
the  case.  Appellant  Is  a  public  service  cor- 
poration having  tbe  right  of  eminent  domain, 
and,  having  erected  its  terminal  works,  and 
having  put  them  to  Its  corporate  uses,  the 
courts  will  not  interfere  by  injuncticm,  but 
^viU  leave  the  complatolng  party  to  his  rem- 
edy at  law.  The  case  falls  within  the  rule 
first  Insinuated  in  Colby  v.  SpokaHe,  12 
Wash.  690,  42  Pac  112,  then  declared  In  Ka- 
keldy  v.  Columbia  &  Puget  Sound  RaUway 
Co.,  87  Wash.  875.  80  Pac.  205,  and  adhered 
to  In  a  long  line  ot  decisions. 

"In  the  interest  of  public  policy,  this  court 
has  held  that  the  state  or  a  municipal  corpo- 
i^tion,  or  a  corporation  exercising  the  privi- 
leges of  the  sovereignty,  will  not  be  ousted  U 
it  has  wrongfully  taken  posseBsion  of  the  land 
■and  is,  in  fact,  devoting  it  to  a  public  use. 
The  owner  will  be  left  to  his  remedy  at  law 
to  recover  damages.  The  cases  are  collected 
in  Domreee  v.  Roslyn,  89  Wash.  10ft,  15*  Psc. 
140."  State  ex  rel.  Peel  v.  Clausen,  94  Wash. 
166,  162  Pac.  1. 


«s>Por  otner  cues  see  same  topic  and  KST-NUMBBR  In  *W  Kej-Numbered  Dip»U  ud  ladexw 
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The  WTODg,  If  ftny»  being  only  In  Che  man- 
ner at  taking,  eqnlty  will  afford  no  remedy. 
Tbe  Judgment  ot  the  iWret  court  la  lerened, 
with  directlma  to  dlsmlas  witbont  pr^ndlce 
to  tbe  right  of  plahitlfl  to  maintain  an  acticoi 
at  law. 

EXLIS.  a  J.,  and  MOUNT,  MAIN,  and 
HOLCOMB,  3 J.,  (xmcor. 


GATES  et  aL  t.  HERB.    (No.  14563.) 
(Snprenu  Court  of  Washington.   May  6,  1918.) 

1.  Pleadiitq  «s9309— Exhibits— Deuand. 

Where  B  motion  is  made  for  an  order  to  re- 
quire plaintiff  to  furnish  a  copy  of  a  written 
contract  which  has  been  pleaded  according  to 
its  legal  effect,  neither  a  written  demand  under 
Bern.  Code  lOlC,  I  284,  nor  notice  under  sec- 
tion 1262  is  necessary. 

2.  COITTRACrS  «SS»S2— CONSIDSBATION— DeTBI- 
HEKT  TO  PBOKISEE. 

Where  an  executor  as  an  individual  under- 
took  by  an  agreement  with  a  legatee  to  buy  from 
himself  as  executor  a  half  interest  in  decedent's 
estate  and  to  apply  tbe  agreed  price  upon  the 
legacy,  neither  the  legatee's  agreement  to  ac- 
cept such  agreed  price  nor  the  acceleration  of 
payment  of  b^  legacy  constituted  a  valuable 
consideration,  since  no  detriment  was  suffered 
by  the  legatee,  the  promisee. 

3.  Executors  and  ADUxniBnuTOES  4»96  — 
Executob's  Contract. 

Where  an  executor  entered  into  an  agree- 
ment with  a  legatee  to  buy  a  half  interest  in 
decedent's  separate  property  aftd  to  apply  the 
proceeds  on  tbe  payment  of  tbe  legacy,  such 
agreement  did  not  render  the  executor  lierson- 
oUy  liable  for  such  paymenL 

4.  C0NTRACT8  <i  nlO  COSSIDBBATION— AOBEg- 

KENT  uitnn  Seal. 
That  an  agreement  Is  under  seal  imports  a 
con^deratlon  only  prima  facie,  and  the  want 
thereof  may  ba  shown  as  a  matter  ot  deteose. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Suit  by  B.  L.  Gates  and  another,  as  execu- 
tors of  the  last  will  and  testament  of  Pbllena 
Bicbards,  deceased,  against  Willis  B.  Herr, 
as  executor  of  the  estate  of  William  Holt,  de- 
ceased. Judgment  for  defendant,  and  plain- 
tiffs a];^;»eal.  Affirmed. 

T.  B.  McMartln  and  Griffin  A  Griffin,  all  of 
Seattle,  for  aj^llants.  Herr.  Bayley  &  Cro- 
son,  of  Seattle,  for  respondent 

PEB  CUBIAM.  Albert  J.  Richards  died 
on  February  14,  1014,  learlng  an  estate  con- 
sisting of  community  and  separate  property 
inventoried  at  $34.d46.  By  the  terms  of  his 
will  a  bequest  of  16,000  was  to  be  paid  to  bis 
mother,  Phllena  Biidwrds.  out  of  his  sepa- 
rate estate.  William  Holt,  the  partner  of 
Richards  in  the  business  of  conducting  the 
Grand  Central  Hotel  In  Seattle,  was  named 
as  executor  under  tbe  provisions  of  the  will, 
which  was  of  the  character  known  as  a  non- 
Interrention  will,  and  letters  testamentary 
,were  issued  to  him  on  February  16,  1914. 


One  month  later  tJie  uccator  and  the  legatee 
Phllena  Ridiaida  entered  into  the  following 
BgreemNit: 

**BiIemorandam  of  agreement,  made  and  entered 
Into  this  16th  day  of  March,  191^  by  and  be- 
tween Phllena  Richards,  party  of  the  first  part, 
and  William  Holt,  party  of  the  second  part,  both 
of  Seattle,  Wash.,  witneeseth: 

"Whereas,  on  the  lOtb  day  of  February.  1914, 
Albert  J.  Bichards  died  at  Seattle,  Wash.,  tes- 
tate, leaving  by  hia  will  a  legate  of  six  thousand 
dollars  ($6,000)  to  the  party  of  the  first  part  to 
be  paid  out  of  his  separate  estate ;  and  where- 
as, a  portion  of  the  separate  estate  of  said  Al- 
bert J!  Bichards,  deceased,  consists  of  an  undi- 
vided one-half  interest  In  and  to  what  is  known 
as  the  Grand  Central  Hotel,  located  in  tbe  Lati- 
mer building,  on  the  comer  of  First  Avenue 
South  and  Slain  street,  in  the  city  of  Seattle, 
Wash.,  said  hotel  being^up  to  the  time  of  the 
death  of  said  Albert  J.  Richards  owned  and  con- 
ducted jointly  by  William  Holt,  party  of  the 
second  part,  ana  said  Albert  J.  Richards,  de- 
ceased, share  and  share  alike;  and  whereas, 
said  William  Holt,  as  the  executor  and  surriv- 
ing  partner  of  said  Albert  J.  Richards,  deceas- 
ed, desires  to  wind  np  tbe  affairs  of  said  part- 
nerships and  to  convert  the  interest  of  sai  d  Al- 
bert J.  Richards,  deceased,  in  said  hotel  into 
cash  for  the  purpose  of  raising  funds  with 
which  to  pay  said  legacy;  and  whereas,  the 
parties  hereto  hare  had  the  said  interest  ap> 
praised  by  disinterested  appraisers  who  have 
agreed  that  the  reasonable  value  of  sudi  inter- 
est does  not  exceed  the  sum  of  thirty-five  hun- 
dred dollars  OSJSOOil 

"Now  therefore,  in  emisideratloa  of  die  prem- 
ises, and  of  one  dollar  ($1)  in  cash  paid  by  the 

Sarty  of  the  second  part  to  the  party  of  the 
rst  part,  receipt  whereof  is  hereby  acknowledg- 
ed, the  party  ot  the  first  part  agrees  that  the 
party  of  tbe  second  part  may  purdiasa  aaid 
one-half  interest  in  said  hotel,  together  with  the 
furniture  and  fixtures  therein  contained,  as  sur- 
viving partner,  at  and  for  the  said  sum  ot  thir- 
ty-five liundred  dolUrs  ($3,S00),  and  the  nid 
party  <tf  the  second  part  agrees  to  porchase  the 
same  in  order  to  wind  up  the  affairs  of  said 
partnership  at  said  price  on  the  following  terms, 
to  wit:  Toe  sum  of  one  thousand  dollars  (ll.* 
000)  in  caab  on  or  before  tbe  let  day  of  April, 
1014 ;  the  sum  of  five  hundred  dollars  ($500) 
on  or  before  the  1st  day  ot  July,  1014:  the 
sum  of  five  hundred  dollars  ($500)  on  or  before 
the  1st  day  of  October,  1014;  the  sum  of  five 
hundred  dollars  (fSCO)  on  or  before  tbe  1st 
day  of  January,  1915;  the  sum  of  five  hun- 
dred dollars  (95O0)  on  or  before  the  1st  day  ot 
March,  1915;  the  sum  ot  five  hundred  dollars 
($500)  on  or  before  the  1st  day  of  June,  1915. 
Said  deferred  payments  to  be  evidenced  by  the 
promissory  notes  of  the  party  of  tbe  second 
part  with  interest  thereon  at  the  rate  of  6  per 
cent,  per  annum,  payable  at  maturity,  and  said 
deferred  payments  will  be  secured  by  the  party 
of  tbe  second  part  by  a  chattel  mortgage  <» 
said  Grand  Central  Hotel  and  the  fumitnre  and 
fixtures  thereof  and  a  mortgage  upon  lots  one 

(1)  ,  two  (2),  three  (3),  and  four  (4)  of  block  two 

(2)  Seaside  addition  to  Alki  Point  as  per  the 
recorded  plat  thereol  And  the  party  of  the 
first  part  covenants  and  agrees  to  secept  from 
said  party  of  the  second  part  said  amount  of 
thirty-five  hundred  dollars  ($3,500)  so  to  be 
paid  as  aforesaid  as  a  credit  upon  and  in  part 
payment  of  said  legacy  of  six  thousand  dollan 
($6,000),  and  agrees  and  consents  that  an  order 
of  court  may  be  made  and  entered  in  this  es- 
tate permitting  and  allowing  the  ssle  of  said 
half  interest  In  said  hotel  to  the  party  of  tbe 
•eeond  part  at  said  valaation,  which  it  m  agreed 
is  a  fair  and  reasonable  me. 
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"In  wlt&wi  whereof  tba  nid  putiet  lUTe 
kereonto  wt  their  hands  and  nals  the  day  and 
year  first  above  written.  ,„  „ 

"[Signed]  PhUena  Biehards  rSeaL] 
"WiUiam  Holt  [SeaL] 

"Witness:  A.  B.  L.  Dent 

"The  party  o£  the  second  part  agrees  to 
keep  all  of  tne  said  personal  property  and  the 
bnifdiDS  upon  the  lota  herein  described  insured 
for  not  leas  than  twenty-five  hundred  dollars 
(S2,S00)  in  a  company  or  companies  satisfactory 
to  the  party  of  the  first  part ;  loss  if  any  to  be 
paid  to  the  party  of  the  first  part  as  her  in- 
terest may  appear,  to  be  apidied  to  the  paymoit 
or  partial  payment  of  the  note*  in  the  order 
they  shall  become  due  in  the  event  of  any  loss 
or  damace  to  the  propertj  Insored  or  any  por* 
tion  theieot  Wm.  Holt" 

No  payments  bad  been  made  under  this 
contract  by  the  executor  at  the  time  of  Ms 
death  on  November  IT,  lOlB.  After  the  death 
of  the  exocntor,  Minnie  Blc^rds,  the  widow 
of  the  testator,  was  appointed  administratrix 
de  bonis  non  of  her  deceased  husband's  estate, 
and  thereafter  sold  her  decedent's  half  Inter- 
est in  the  Grand  Central  Hotel  under  order 
of  the  court  Fbilena  Richards  died  on  No- 
vember 80,  1915.  and  the  appellants  B.  L. 
Gates  and  Alfred  R.  T.  Dent  were  appointed 
executors  under  her  last  will.  They  institut- 
ed this  action  against  Willis  B.  Herr,  as 
executor  of  the  estate  of  WUliam  Holt,  to 
enforce  payment  for  their  claim  of  $3,S00, 
with  interest,  alleged  to  be  due  under  the 
forcing  agre^ent,  which  claim  had  been 
rejected  by  the  executor  of  Holt's  estate.  An 
affirmative  defense  was  Interposed,  setting  up 
that  It  was  understood  between  William  Holt 
and  PhUena  Ridurds  that  a  one-lialf  Interest 
in  the  hotel  was  the  separate  property  of 
Albert  J.  Richards,  in  which  his  wife  had  no 
right,  end  tliat  the  agreement  was  entered 
into  with  a  view  to  securing  the  consent  of 
PhUena  Richards  to  the  sale  to  Holt  and  a 
waiver  of  her  right  to  appear  and  object  to 
an  order  of  sale,  and  was  tar  the  purpose  of 
raising  funds  to  ai^ly  on  her  legacy;  that 
there  was  no  consideration  for  the  agreement: 
that  on  appllcatlMi  for  an  order  of  court 
authorising  the  sale  of  Bldiard's  half  Inter- 
est his  wldov  objected  to  the  Jurisdiction  of 
the  court  on  the  ground  that  the  will  was 
nonintervention  In  diaracter,  and,  further, 
that  she  claimed  soch  Interest  as  community 
property  and  had  notlfled  Holt  not  to  apply 
any  portion  on  account  of  the  legacy;  that 
dace  the  death  of  Holt  Minnie  Blcharda  as 
Bdininlstratrlx  de  bonis  non  ot  the  estate  of 
her  deceased  husband  has  sold  and  disposed 
of  the  one-half  Interest  In  the  hotel  and  ap- 
pn^riated  the  money  to  her  own  use;  and 
that  owing  to  the  dilute  as  to  the  dmrac^ 
ter  of  the  property  such  interest  was  never 
pnrtdiased  by  Holt  The  complaint  alleged 
and  the  answer  denied  that  the  one-half  Inter- 
est of  Richards  In  the  hotel  property  was  bis 
separate  estate. 

The  court  found  that  the  undivided  half 
interest  In  dispute  had  been  sold  by  the  ad- 
mlniatratrix  de  bonis  non  under  order  of  the 


court;  that  such  half  Interest  never  was-  the 
property  of  PhUena  lUchards,  deceased,  nor 
did  she  ever  have  the  right  to  possess  or  dis- 
pose of  same;  that  Holt  never  received  any 
consideration  for  the  agreemwt  with  PhUoia 
Richards;  that  he  never  received  the  uadtvid- 
ed  one-half  interest  in  the  hc^l;  that  the 
estate  of  William  Holt,  deceased,  has  never 
received  any  benefit  or  profit  by  reason  of 
entering  into  such  stipulation;  that  Pbllena 
Richards  or  her  representatives  have  never 
been  in  a  position  to  transfer  or  cmvey  to 
William  Holt,  or  his  estate,  such  undivided 
half  interest,  and  that  the  provisions  of  the 
written  stipulation  between  Philena  Richards 
and  William  Holt  have  never  been  complied 
with.  As  a  con<dU8lon  of  law,  the  court  found 
the  respondent  was  entitled  to  a  Judgment 
dismissing  the  action.  From  such  Judgment 
this  appeal  Is  prosecuted. 

[1]  The  appellants  assign  as  error  an  order 
of  the  court  requiring  them  to  furnish  re- 
spondent with  a  copy  of  a  written  contract 
which  had  been  pleaded  by  ttiem  according 
to  its  1^1  effect  They  contend  that  there 
was  no  "demand  in  wilting"  as  required  by 
Rem.  Code.  |  284;  that  It  was  not  "upon  no- 
tice" as  required  by  Id.  {  1262;  and  that  Uie 
motion  therefor  was  not  accompanied  by 
any  showing  of  necessity  made  upon  afB- 
davlt  The  motion  Itself  was  sufficient  to 
satisfy  the  requir^rat  of  notice  and  writ- 
ten demand.  The  sufficiency  of  any  show- 
ing of  necessity  was  a  matter  within  the 
discretion  of  the  trial  court  We  think  this 
assignment  Is  without  merit 

The  Issues  presented  by  the  pleadings  are. 
Was  the  half  Interest  of  the  deceased,  Rich- 
ards, In  the  Orand  Central  Hotd  property, 
community  or  separate  estate?  and  if  the 
latter,  Did  the  suxrlving  partner,  who  was 
also  executor  wlthodt  the  intervention  of 
the  court,  enter  into  a  valid  agreement  bind- 
ing upon  hiB»elf,  whereby  title  to  such  half 
intoest  passed  from  Biehards*  estate  to  him- 
self, thus  rendering  him  peracmally  liable 
to  PhUena  Biehards?  The  court  did  not  ex- 
pressly find  that  Richards*  one-lmlf  Interest 
in  the  hotel  was  either  separate  or  commu- 
nity prt^rty,  although  appellants  requested 
a  finding  that  It  was  separate  property.  In 
view  of  the  conclusion  we  have  reached  upon 
the  merits  of  the  case,  the  failure  of  the  court 
to  find  as  to  the  separate  character  of  the 
property  was  immaterial. 

The  claim  in  behalf  of  the  estate  of  PhUena 
Biehards  against  the  estate  of  WUllam  Holt 
Is  founded  on  the  written  agreement  wherein 
Holt  as  an  individual  undertakes  to  buy 
from  himself  as  an  executor  of  Albert  J.  Rich- 
ards' estate  the  one-half  Interest  of  such 
estate  lo  the  Grand  Central  Hotel  property 
and  apply  the  agreed  price  upon  the  legacy 
to  Philena  Richards.  This  half  Interest  had 
never  been  distributed  to  Philena  Richards. 
The  win  of  Albert  J.  Richards  bequeathed  to 
PhUena  Blcharda  "the  inim  ot  thoumind 
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dollars  (96,000)  In  cadi  *  *  •  to  be  paid 
out  of  my  B^»rate  estate."  The  bequest 
did  not  give  Pbllena  Riduirds  tlUe  to  any 
iq>eclflc  pr<q)erty  of  the  estate.  It  mer^ 
gave  her  a  contingent  rl^t  to  the  sum  of 
$6,000^  or  whatever  less  sum  should  develop 
as  pertaining  to  the  decedent's  separate  prop- 
erty on  final  distribution  of  the  estate. 

[2}  In  making  the  agreement  with  Holt 
Phllena  Richards  parted  with  nothing  of  val- 
ue. The  half  Interest  in  the  hotel  was  inven- 
toried as  separate  property  In  which  site 
wonld  have  some  Interest  under  the  will,  but 
her  agreement  to  accept  from  the  executor 
Its  agreed  valuation  to  be  applied  on  her  be- 
quest wonld  not  constitute  a  valuable  con- 
sideration. Her  agreement  to  consent  to  an 
order  of  court  for  the  contemplated  disposi- 
tion of  this  property  was  nothing  more  than 
a  waiver  of  any  right  to  object.  The  only 
party  really  bound  to  do  anything  under  the 
contract  was  V^Ulam  Holt,  thus  constituting 
It  a  pseudo-unilateral  on&  But  In  a  sense  he 
was  not  bound.  The  agreement  called  for  the 
sanction  of  an  order  of  court,  and  this  was 
never  obtained.  The  evidence  does  not  show 
there  was  any  attempt  of  the  parties  to 
proceed  with  the  agre^ent  aftw  the  refusal 
of  the  court  to  order  the  sal&  There  is  no 
evidence  that  Holt  ever  attempted  to  assert 
title  to  his  deceased  partner's  interest,  and  It 
must  he  presumed  that  the  arrangement  be- 
tween the  i>artles  was  abandoned.  This  action 
Is  maintained  on  the  theory  that  the  agree- 
ment constituted  a  valid  Indebtedness  on  the 
part  of  Holt,  enforceable  as  a  claim  against 
his  estate.  The  most  favorable  view  possible 
is  that  the  agreem^t  was  an  executory  con- 
tract remaining  unperformed.  Xo  attMupt 
was  ever  made  to  enforce  the  performance  of 
the  agreement  against  either  Holt  or  the  ex- 
ecutors of  his  estate.  The  record  shows 
merely  a  claim  based  upon  Holt's  contract  to 
buy  from  himself  In  bis  trust  capacity  as  ex- 
ecutor and  apply  the  proceeds  of  the  sale  up- 
on a  bequest  owing  by  his  trust  estate,  if  the 
court  would  sanction  It. 

[3]  We  are  satisfied  that  the  appellants 
have  no  valid  claim  against  the  refy)ondent 
The  record  further  shows  that  the  hotel  half 
Interrat  which  was  covered  by  the  agreement 
upon  which  appellants  found  their  claim  was 
subsequently  sold  by  Holt's  successor  In  ad- 
ministering Richards'  estate  by  order  of  the 
court  under  due  process.  Whether  the  prop- 
erty  thus  disposed  of  was  separate  property 
of  Richards  subject  to  the  bequest  In  favor 
of  his  mother  is  not  a  matter  for  determina- 
tion here.  Nor  does  there  seem  to  be  any 
question  of  the  rights  and  liabilities  of  a  sur- 
viving partner  In  the  case,  Innsuiuch  as  the 
surviving  partner,  who  was  also  the  execu- 
tor, made  no  attempt  to  administer  the  part- 
nership portion  of  the  estate  in  any  other 
capacity  than  that  provided  by  the  statutes 
governing  the  adniinistratlon  of  decedents' 
eetatea. 


The  appellants  contend  that  their  right  of 
recovery  Is  supported  by  the  mle  which 
matiea  an  executor  ^sonally  liable  fi>r  the 
debts  and  legacies  of  the  teatatw,  where  the 
estate  possessed  assets  auffldmt  and  the  ex- 
ecutor promised  payment  to  the  creditor  or 
l^tee.  If  that  rule  were  recognised  as  go- 
ing to  the  extent  of  binding  the  execntor  per- 
sonally on  a  promise  to  pay  a  legacy,  instead 
of  a  debt,  we  have  no  such  promise  In  this 
case.  The  promise  was  merely  conditional 
that,  if  the  court  would  by  Its  order  legalize 
the  sale  by  himself  as  executor  to  himself  as 
an  Individual,  he  would  pay  the  .purchase 
price  out  of  his  own  funds  as  a  pro  tauto  ap- 
plication on  the  legacy.  Although  the  gener- 
ally accepted  rule  is  tliat  an  execntor  cannot 
purchase  at  his  own  sale.  It  may  be  conceded 
that  the  present  case  might  afford  an  excep- 
tion to  the  rule,  since  the  transaction  would 
have  l>een  for  the  best  Interests  of  the  estate 
In  disposing  of  a  partnership  Interest  at  what 
the  evidence  shows  was  an  advantageous 
price,  Inasmuch  as  this  Interest  on  a  subse- 
quent sale  realized  ¥2,000  less  than  this  offer. 
But  we  are  confronted  with  the  fact  that  the 
property  In  no  sense  belonged  to  PhUena 
Richards.  Her  interest  In  the  estate  was  fbr 
a  cash  legacy  contingent  on  the  realization 
of  that  sum  from  the  assets  constituting  tbe 
separate  estate  of  the  decedent  Her  right  to 
such  legacy  is  still  Intact.  Holt's  agreement 
in  his  dual  capacity  to  buy  and  pay  for  the 
one-half  Interest  In  the  hotel  would  not  form 
a  contract  with  PhUena  Richards.  His  prom- 
ise to  pay  her  therefor,  If  viewed  from  tbe 
standpoint  of  contractual  relations,  was  void, 
since  it  was  not  hers  to  dispose  of.  While 
the  acquisition  of  the  whole  Interest  in  the 
hotel  might  have  been  a  benefit  to  him,  there 
was  no  element  of  detriment  to  her.  She  was 
entitled  to  payment  of  the  legacy,  end  It  was 
the  executor's  duty  to  dia charge  the  l>eqnest. 
The  only  element  of  ccwslderation  affecting 
her  was  tbe  benefit  in  expediting  part  pay- 
ment of  a  legacy  due  her.  One  of  tbe  rules 
relating  to  consideration  Is  stated  In  9  Cyc. 
p.  318,  as  follows: 

"There  is  do  consideration  for  a  promise  where 
no  benefit  is  conferred  upon  the  promisor  nor 
detriment  suffered  by  the  promisee,  and  the 
promisor  neither  undertakes  to  do  anythinx 
which  he  is  not  bound  to  do  nor  forbears  to  do 
anything  which  be  has  a  right  to  do.  *  *  * 
The  detriment  to  the  promisee  whidi  suffices  as 
a  consideration  for  a  contract  most  b«  a  detri- 
ment on  entering  into  the  contract,  not  tram  tlw 
breach  of  it." 

[4]  It  Is  plain  the  agreement  shows  a  nu- 
dum pactum  so  fiar  as  PhUoia  Rldiarda  Is 
concerned.  Gounsri  oMtoid.  however,  that 
because  the  agreemmt  was  nnder  seal  tt 
imported  a  consideration.  That  Is  only  prima 
facie  so,  and  the  rule  in  such  cases  is  that 
want  of  consideration  may  be  shown  as  a 
matter  of  defense.  Consldlne  t.  Qallagber. 
31  Wash.  669,  72  Pac.  460. 

Finding  no  pr^udldal  error  in  the  cue,  the 
Judgment  la  affirmed. 
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STATE  T.  DUNOAN.    (No.  14852.) 
(Snpreme  Conrt  of  Waahington.   April  27, 

1.  HOHICIDB  «=»14(1)— InsTBucnoNs— "Pu- 
HKDiTA-nn  Dbbion/* 

"Premeditated  design"  is  a  mental  operation 
of  thinking  upon  an  act  befare  doing  it,  or  upon 
an  inclination  before  carrying  it  out 

(Ed.  Note.— For  other  definttiouB.  aee  Words 
and  Phrases,  Flrat  and  Second  Series,  Premed- 
itated Desifn.] 

2.  HoiaCIDB  «3»28e(3)— INSTBVGTXOHB. 

In  a  prosecntion  for  murder,  instruction 
that  malice  aforethought  or  premeditated  malice 
occurs  where  the  intention  unlawfully  to  take 
life  is  deliberately  formed  and  meditated  upon 
before  the  Mtnaf  kilUnc.  and  that  there  need 
be  no  fixed  time  between  the  formation  of  in- 
tent and  the  act,  it  being  sufficient  if  the  act  is 
preceded  by  a  concurrence  of  will,  is  not  errone- 
ous as  doinar  away  with  dellberaticHD. 

3.  HOHIOXDB  «»151(1),  ISSi  —  Pbebuicftxok 

AND  BURDEH  OF  PsOOF. 

If  the  killing  of  one  human  being  by  another 
is  proved  beyond  a  reasonable  doubt,  the  pre- 
sumption of  law  ia  that  it  Is  murder  in  the  sec* 
end  degrm,  and  if  defendant  seeks  to  justify  the 
act  he  has  the  burden  of  ao  doing. 

4.  Cbiuinai.  Law  ^=>1137(3)  —  AppeaI/— In- 
BTRDcnoNB— Invited  Instbuctionb. 

Accused  in  prosecution  for  murder,  haTins 
requested  instruction  on  the  subject  of  alibi  and 
introduced  evidence  attempting  to  establish  ali- 
bi, could  not  complain  of  the  giving  of  a  differ- 
ent instruction  on  alibi,  which  was  more  com- 
plete and  accurate  than  the  one  he  requested. 

5.  Criminal  Law  «s»829(16)  —  Inotbuctiokb 

— REQCB8T8. 

/In  prosecution  for  murder,  instruction  that 
the  jury  should  consider  the  conduct  of  the  wit- 
nesses, the  reasonableness  of  their  story,  and 
all  the  facta,  and  were  not  bound  to  believe 
the  witnesses,  sufficiently  covered  requested  in- 
struction that  evidence  of  statements  alleged  to 
have  been  made  by  defendant  should  be  received 
with  great  caution,  considering  the  IlaMUty  to 
mistake  or  misunderstanding. 

6.  Criminal  Law  ^»406<1)— Evidence— "Ad- 
mission." 

An  "admission"  is  a  concession  or  voluntary 
acknowledgment  of  the  existence  or  truth  of  a 
fact,  or  a  statement  suggesting  any  inference 
to  an  issuable  fact  made  by  an  interested  party. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  nirases, '  First  end  Second  Series,  Admis- 
sion.] 

7.  Criminal  Law  ^»814fl6)  —  Bvidence  — 
"Admission." 

In  prosecution  for  murder,  statements  of  ac- 
cused lowing  bis  relations  with  deceased  from 
which  the  Inference  of  motive  of  Jealousy  and 
revenge  could  be  drawn  were  not,  strictly  speak- 
ing, admissions,  so  that  it  was  not  error  to  re- 
fuse requested  charge  on  the  weight  to  be  giv- 
en admissions. 

8.  Obiminal  Law  «s3409  — Evidence  — Ad- 
uissiona. 

While  evidence  of  admissions  should  be  re- 
ceived with  caution,  admissions  deliberately  made 
and  clearly  proved  are  very  strong  and  satis- 
factory evidence  against  the  party  making  them. 

9.  Criminal  Law  ^=>741{3)  —  Admissions  — 
Questions  roa  Jdbt. 

The  weight  to  be  given  admisBions  is  to  be 
deternoined  by  the  jury. 

10.  Homicide  ^9253^  —  MuBDEb  in  Fibst 
Deobeb. 

In  a  prosecution  for  murder,  evidence  large- 
ly circumstantial,  Md  to  sustaiD  verdict  of  first 
degree  murder. 


U.  Cbihinal  Law  «ss9964  —  New  Tbzal  — 
Time  fob  Motion. 
In  view  of  Rem.  Code  1915,  S  2181,  requir- 
ing motion  for  new  trial  in  a  criminal  case  to  be 
made  before  judgment,  and  section  402,  re- 
quiring motion  for  new  trial  to  be  made  within 
two  da/s  after  the  verdict,  where  motion  for 
new  tnal  was  made  In  two  days  and  disposed 
of  and  judgment  was  then  entered,  whereupon 
accused  moved  to  set  aside  the  former  order  and 
resubmit  the  motion  for  new  trial,  the  court  had 
lost  jurisdiction. 

12.  Criminal  Law  ig=3l083— Appeal— Juris- 

DICTION  OF  Lower  Court. 

"  Notice  of  appeal  in  criminal  cases  constitut- 
ing defendant's  appeal,  trial  court  has  no  juris- 
dictioD  to  set  aside  an  order  denying  new  trials 
where  motion  to  set  aside  la  made  after  notice 
of  appeaL 

Departmrait  2.  Appeal  Snperior 
Court,  Whatcom  County;  Ed  E.  Hardin, 
Judge. 

Bichard  Duncan  was  convicted  of  murder 
in  the  first  degree,  and  be  appeals.  Affirmed. 

Walter  A.  Martin,  of  Bellingbam,  and 
Walter  B.  Allen  and  Bell  &  Hodge,  aU  of 
Seattle,  for  appellant  W.  P.  Brown  and 
IvOomU  Baldrey,  both  of  Bellingbam,  for  the 

State. 

HOLCOMB,  J.  The  verdict  of  the  Jury, 
convicting  appellant  of  the  crime  of  murder 
in  the  first  degree,  was  returned  and  filed 
on  April  3,  1917.  A  motion  for  a  new  trial 
upon  the  statutory  grounds  In  the  language 
of  the  statute  waa  served  and  filed  April  4. 
1917.  The  motion  was  argued  In  the  court 
below  and  by  It  denied  on  April  24,  1917, 
and  on  the  same  date  the  Judgment  and  sen- 
tence of  the  court  on  the  verdict  was  filed 
and  entered.  On  April  25,  1917,  appellant 
served  and  filed  his  notice  of  appeal  to  this 
court,  and,  no  bond  being  required  In  a  crim- 
inal case,  the  notice  of  appeal  constituted 
his  appeal  to  this  court  Thereafter  <m  May 
9, 1917,  appellant  served  and  filed  a  motion  to 
set  aside  the  order  of  April  24,  1917,  denying 
his  motion  for  new  trial,  and  at  the  same 
time  moved  for  an  extension  and  enlarge- 
ment of  the  time  for  submission  of  a  motion 
for  a  new  trial  and  reargument  thereof  and 
supported  the  same  by  affidavits,  which  mo- 
tion was  on  May  14,  1917,  upon  notice, 
brought  on  for  bearing  in  the  conrt  below 
and  after  argument  was  denied  by  the  court 
upon  the  ground  that  It  had  lost  Jurisdiction 
of  the  matter  under  the  statute  by  reason  of 
the  appellant's  having  appetQed  to  the  Su- 
preme Court. 

[1]  Appellant  first  compiaina  of  the  giving 
of  an  Instruction  by  the  court  quoted  In  part 
as  follows: 

"Premeditated  design  is  a  mental  operation  of 
thinking  upon  an  act  before  doing  it  or  upon  an 
inclination  before  carrying  It  oqt?* 

This  instruction  was  given  In  one  stating 
all  the  elements  and  legal  terms  defining 
murder  In  the  first  degree.  Almost  the  ex- 
act language  of  this  Instruction  was  approv- 
ed In  State  v.  Straub.  16  Wash.  Ill,  47  Pac 
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227.  The  same  definition  of  premeditation 
or  premeditated  design  Is  given  in  31  Cyc. 
1162. 

Complaint  is  also  made  of  instruction  No. 
11  given  by  the  court  as  follows : 

"Tou  are  further  Inatructed  that  malice  afore- 
thoufcht  or  malice  ipith  premeditation,  or  pre- 
meditated malice,  which  ia  another  way  of  put- 
ting it,  in  a  case  of  this  kind,  is  where  the  in- 
tention to  unlawfully  take  life  is  deliberately 
formed  in  the  mind,  and  that  determinatloa 
meditated  upon  before  the  fatal  shot  is  fired. 
There  need  be  no  fixed  or  definite  lenKth  of  time 
between  the  formation  of  tbe  intention  to  kill 
and  the  killing,  but  there  must  be  actual  time 
for  meditation  between  the  formation  of  the 
intention  to  kill  and  tbe  homicide.  It  is  suffi- 
cient if  the  act  of  killing  be  preceded  by  a  con- 
cnrrence  of  will,  delibaration,  and  premeditation 
on  the  part  of  ue  slayer,  though  but  a  moment 
be  taken  in  tbe  formation  of  the  design  to  kill 
and  in  the  deliberation  upon  and  meditation  of 
such  desixn  before  carryiuK  it  into  effect." 

[2]  It  is  contended  that  this  instruction  is 
Identical  with  one  disapproved  by  this  court 
In  State  v.  Rutten,  13  Wash.  203,  43  Pac.  30, 
and  similarly  In  State  v.  Moody,  18  Wash. 
165,  51  Pac.  356.  The  contention  Is  that  the 
instruction  did  away  with  the  idea  of  delib- 
eration. The  Instruction  In  this  case  is 
very  similar  to  the  one  approved  in  State  v. 
Straub,  supra,  distinguishing  the  Instruction 
In  that  case  and  the  one  In  the  Rutten  Case; 
and  the  language  in  the  Instruction  here: 

"^t  Is  sufficient  if  the  act  of  killing  be  pre- 
ceded by  a  concurrence  of  will,  deliberation,  and 
premeditation  on  tbe  part  of  tbe  slayer,  though 
but  a  moment  be  taken  In  the  formation  of  the 
deden  to  kill  and  in  the  deliberation  upon  and 
meditation  of  anch  dedgn  before  carrying  it  into 
effect" 

— met  with  the  approval  of  the  court  in  the 
Straub  Case,  supra.  It  was  not  erroneous. 

[3]  The  next  ocHUplaint  Is  that  the  court 
instructed  the  jury: 

"Yon  are  further  instructed  that,  if  the  kill- 
ing of  one  human  being  by  another  is  proven 
beyond  a  reasonable  doubt,  the  presumption  of 
law  is  that  it  is  murder  ia  the  second  degree. 
*  *  *  If  the  defendant  seeks  to  justify  the 
acts  in  euch  case  tbe  burden  is  upon  the  de- 
fendant so  to  do." 

That  such  instruction  states  the  law  as  de- 
clared In  this  state  is  settled  by  the  follow- 
ing cases :  State  r.  Payne,  10  Wash.  645,  39 
Pac.  157;  State  v.  Clark,  68  Wash.  128,  107 
Pac.  1047;  State  v.  Drununond.  70  Wash. 
260,  126  Pac.  541;  State  v.  Hawkins,  80 
Wash.  449,  154  Pac.  827. 

[4]  The  next  complaint  Is  of  an  instruction 
given  by  the  court  which  appellant  says  told 
the  jury  that  tbe  defense  of  appellant  was  an 
alibi,  and,  furtber.  In  discussing  the  evidrace 
of  an  alibi,  says  that  the  evidence  of  an 
alibi  should  account  for  the  defendant  dur- 
ing the  whole  period  In  which  the  jury  should 
find  that  the  offense  charged  was  committed. 
It  Is  asserted  that  the  instruction  was  preju- 
dicial to  the  appellant  because  the  defense 
was  not  necessarily  an  alibi  as  a  matter  of 
fact,  hut  that  the  defense  was  simply  one  of 
not  guilty.  The  instruction  was  that  one  of 
the  defenses  Interposed  by  tbe  appellant  was 
an  allU;  ttien  deOning  on  aUt>l  in  accorduuw 


with  approved  dedaratlons  of  this  court, 
and  stating  how  an  alibi  was  to  be  proven  by 
the  accused,  not  by  erldenoe  beyond  a  rettr  , 
sonable  doubt  or  even  by  a  preponderance  oC 
the  evidence,  but  if  the  evid«ice  upm  Uie 
proposition  raised  a  reasonable  doubt  In  tlia 
minds  of  the  Jury  as  to  whether  the  accused 
was  at  another  place  than  ttiat  at  which  tbm 
crime  was  cranmltted  at  tba  time  of  its  coat- 
mission,  If  MHnmitted,  it  would  be  sufltdait. 
Appellant  Is  not  in  a  ptraltton  to  complain  of 
the  giving  of  the  instruction  iqxni  the  sub- 
ject of  alibi,  because  appellant  himself  sub- 
mitted an  Instruction  upon  that  same  subject 
and  Introduced  evidence  In  his  omn  bdialf 
attempting  to  establisli  an  allU.  Tbe  In- 
struction given  was  more  complete  and  accu- 
rate than  tbe  one  requested  by  appellant 
and  he  is  not  prejudiced  thweby. 

Appellant  requested  tbe  court  to  give  sev^ 
enteen  Instructions,  and  ai^es  that  two  at 
tbe  requested  Instructions  should  have  been 
given,  and  tliat  tbe  court  erred  in  not  giv- 
ing them.  One  of  these,  the  sixth,  was  a 
request  upon  drcamstantlal  evidence.  The 
court  gave  a  very  elaborate  and  accurate  In- 
struction upon  the  subject  of  circumstantial 
evidence,  its  weight  and  value  in  criminal 
case^  which  has  been  approved  in  2  Blasb- 
fleld's  Instructioos  to  Juries,  U  2414.  2454. 
The  instructlm  was,  in  fact,  more  Instroctivo 
to  the  jury  than  that  offered  by  appellant. 

[E]  The  next  assertion  Is  that  requested 
Instruction  Na  8  should  have  been  given  as 
follows: 

"A  part  of  the  evidence  of  tbe  state  consists 
of  certain  declarations  or  statements  alleged  to 
have  been  made  by  the  defendant  and  testified 
to  by  witnesses  in  this  case ;  tbe  court  iostnicts 
:  you  OiaC  the  law  is  that  such  evidence  should 
be  received  with  great  caution  as  the  liability 
to  mistake  on  tbe  [lart  of  the  witnesses  may  oc- 
cur iu  tlie  repetition  of  language,  the  undez^ 
standing  of  what  was  said,  or  the  speaker  may 
not  have  conveyed  fuUy  to  the  witness  the  idea 
intended  by  the  language  used;  therefore  for 
such  reasons  such  testunony  Is  to  be  received  by 
you  with  great  caution  and  weighed  with  great 
care." 

No  authorities  are  cited  to  sustain  tbe 
propriety  of  the  foregoing  Instruction.  Tbe 
court  did,  by  other  instructions,  instruct  gen- 
erally upon  the  question  of  the  credibility  of 
witnesses,  the  manner  of  judging  testimony, 
and  the  duty  to  harmonize  same,  and  with- 
out singling  out  any  class  of  witnesses  or  line 
of  testimony,  and  Instructed  the  Jury  upon 
that  question  In  a  manner  generally  approv- 
ed. The  jury  were  Instructed  that  tliey 
were  the  sole  and  excludve  judges  of  the 
credibility  of  the  witnesses  who  teatifled; 
that  they  should  take  Into  consideration  the 
interest  of  the  witnesses  who  teetlflod  In  the 
result  of  the  case.  If  any  such  interest  was 
proven,  their  conduct  and  demeanor  while 
testifying,  their  appearent  fairness  or  bias. 
If  any  such  appeared,  their  opportunity  tor 
seeing  or  knowing  tbe  things  about  which 
they  testified,  tbe  reasonableness  or  unrea- 
sonableness of  the  story  told  by  them,  and  all 
the  evidence  and  facts  and  drcurastances 
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proven  In  the  case  and  tending  to  corrobo- 
rate or  contradict  such  witnesses  If  any  such 
appear;  that  they  were  not  bound  to  believe 
anything  to  be  a  fact  because  a  witness  had 
stated  it  to  be  so,  If  they  believed  from  all 
the  evidence  that  such  witness  was  mistak- 
en or  knowingly  testlfled  falsely.  The  lat- 
ter part  of  the  instruction  given,  to  a  gen- 
eral way  and  without  particularizing  any 
testimony  or  calling  attention  to  any  partic- 
ular witnesses,  covered  the  groimd  requested 
by  appellant  If  the  requested  Instruction 
was  intended  to  apply  to  the  class  of  evidence 
Icnown  as  confessions  made  by  the  accused, 
there  was  nothing  in  the  evidence  In  the 
case  that  the  alleged  statements  by  appel- 
lant were  made  under  inducement  or  fear  in 
any  way,  and  the  above  Instruction  does  not 
cover  that  subject 

[1]  Furthermore,  the  instruction  requested 
referred  to  declarations  or  statements  made 
by  the  defendant  and  testiSed  to  by  witness- 
es. The  instruction  stated  the  law  with  ref- 
erence to  admissions.  Admis^ns  are  dis- 
tinguishable from  confessions.  Admissions 
are  concessions  or  voluntary  acknowledg- 
ments made  by  a  pa.vty  of  the  existence  or 
truth  of  certain  facts.  Bouvler's  Law  Dic- 
tionary. Becognltion  as  fact  or  truth;  ac- 
knowledgment; concession;  also  the  expres- 
sion in  which  such  assent  Is  conveyed.  An- 
derson's Law  Dictionary.  An  admission  is  a 
statement,  oral  or  written,  suggesting  any 
inference  a?  to  any  fact  In  issue  relative,  or 
deemed  to  be  relative,  to  any  such  fact,  made 
by  or  on  behalf  of  any  party  to  a  proceeding. 
Stevens*  Digest  of  Evidence,  {  39. 

[7-t]  The  evidence  of  witnesses  as  to  state- 
ments of  appellant  consisted  of  detailed  ac- 
counts of  the  whereabouts  of  appellant  on 
the  day  in  question,  his  acts,  an  account  of 
a  quarrel  with  the  deceased,  her  whereabouts 
on  that  day,  and  facts  from  which  the  Jury 
could,  with  other  circumstances  shown  by  ev- 
idence as  to  the  manner  of  the  killing  of  the 
deceased,  Infer  a  motive  on  the  part  of  the 
appellant  to  kill  the  deceased,  viz.  Jealousy 
and  revenge.  However,  there  was  nothing  in 
the  way  of  direct  admissions  on  the  part  of 
appellant  In  the  statements  testlded  to  of 
any  connection  on  his  part  with  the  crime 
itself,  but  they  were  rather  In  the  nature  of 
denials  and  avoidance  of  admissions  of  any 
Connection  with  the  crime.  The  statements 
did,  however,  as  said,  show  his  relations 
with  the  woman  and,  circumstantially,  a  mo- 
tive for  the  crime.  These  were  to  be  derived 
from  the  facts  as  stated  by  him  as  to  his  re- 
lations with  the  woman,  together  with  the 
manher  and  circumstances  of  the  kliiing  as 
shown.  But,  strictly  speaking,  they  were  not 
to  he  considered  as  admissions.  The  Instruc- 
tion requested  the  law  to  be  given  as  If  the 
statements  shown  were  admissions  or  decla- 
rations. As  to  them  it  Is  true  the  law  la 
that  the  weight  to  be  given  to  evidence  of  ad- 
missions may  depend  upon  various  matters 
^affecting  Its  accuracy,  as,  for  example,  the 


liability  to  mistake  what  has  been  said,  re- 
sulting either  from  the  frailty  of  human 
memory,  the  natural  inability  to  detail  wliat 
has  been  said  by  another  precisely  as  it  was 
said,  and  the  liability  to  purposely  color  or 
mistake  what  was  said.  Consequently  It  la 
stated  to  be  the  rule  tliat  evidence  of  admis- 
sions, particularly  mere  verbal  admissions, 
should  be  received  with  cautlou.  But  it  is 
equally  well  settled  that  admissions  delibeiv 
ately  made  and  clearly  proved  are  very 
strong  and  satisfactory  evidence  as  against 
the  party  making  them.  The  weight  to  be 
given  to  admissions  is  to  be  determined  by 
the  jury  under  proper  instructions  by  the 
court.  1  Enc  Ev.  610-612.  It  Is  also  said  to 
be  a  general  rule  that  it  is  not  unfair  to  take 
a  man  at  his  word  (Robinson  v.  Stuart.  68 
Me.  61),  and  that  admissions  may  be  the  best 
or  the  weakest  kind  of  evidence  (Parker  v. 
McNeill,  12  Smedes  &  M.  [Miss.]  35S).  From 
the  nature  of  the  testimony  referred  to,  the 
instruction  requested  was  not  appropriate, 
and  it  was  not  error  to  refuse  it. 

[1 0]  The  next  ground  of  error  Is  the  denial 
of  tile  motion  for  a  new  trial.  This  Is  based 
laigely  upon  the  giving  of  the  instructdon 
heretofore  discussed  to  the  effect  that,  if  the 
killing  of  one  human  being  by  another  Is 
proven  beyond  a  reasonable  doubt,  the  pre- 
sumption of  law  Is  that  it  is  murder  in  the 
second  degree,  and  if  the  defendant  seeks  to 
justify  the  acts  In  such  a  case  the  burden  is 
upon  Mm  so  to  do,  and,  further,  upon  the  al- 
leged insufficiency  of  the  evidence  to  Justify 
a  finding  by  the  jury  that  the  appellant  was 
guilty  of  homicide.  The  evidence  was  large- 
ly circumstantial,  and. the  record  is  very  vo- 
luminous, but  in  our  opinion  there  was  am- 
ple evidentiary  support  for  the  verdict  of  the 
jury.  There  being  no  att^pt  on  the  part  of 
the  appellant  by  evidence  to  Justify  the  klll- 
<Ing  or  to  show  the  elements  constituting  man- 
slaughter or  murder  In  the  second  degree 
only  or  self-defense  or  anything  of  that  hind 
which  would  reduce  the  offense  from  murder 
In  the  first  degree  or  Justify  the  Idlllng,  the 
verdict  was  proper. 

There  Is  nothing  to  support  the  oontentton 
of  appellant  that : 

"If  the  evidence  points  to  Duncan  as  the 
guilty  party,  equally  as  strong  is  it  tliat,  if  be 
killed  ber,  it  was  tlie  result  of  a  sudden  and  un- 
expected quarrel,  done  in  the  heat  of  passion 
and  under  extreme  provocation.  She  was  tlie 
aggressor." 

[It,  12]  The  last  error  claimed  Is  that  the 
court  erred  in  denying  the  motion  to  set 
aside  the  order  denying  the  new  trial  and  to 
resubmit  the  same.  Section  2181,  Rem.  Code, 
provides  that  an  appllcatiou  for  a  new  trial 
In  a  criminal  case  must  be  made  before  judg- 
ment providing  the  grotmds  therefor.  Sec- 
tion 402,  Rem.  Code,  provides  that  the  party 
moving  for  a  new  trial  must  move  therefor 
within  two  days  after  the  verdict  of  the 
jury,  or  within  such  further  time  as  the 
court  within  whldi  the  actlou  is  pmding  or 
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the  JadRineiit  thereof  may  allow.  Appellant 
filed  his  motion  within  two  days  and  had  It 
disposed  of,  and  the  Judgment  had  been  en- 
tered when  the  motion  to  set  aside  the  for^ 
mer  order  and  resubmit  the  same  was  filed. 
The  court  had  then  lost  Jurisdiction  of  the 
matter,  and  It  had  further  lost  Jurisdiction 
by  reason  of  the  fact  that  appellant  had  serv- 
ed and  filed  his  notice  of  appeal  to  this  court 
The  court  below  had  no  Jurisdiction  to  pass 
upon  the  motion  to  resubmit  the  motlou  for  a 
new  trial,  and  the  case  was  then  appealed  to 
this  court.  The  matters  In  support  of  that 
motion  are  therefore  not  properly  In  the  rec- 
ord nor  before  ub,  and  cannot  now  be  con- 
sidered. State  T.  Scott,  172  Pac.  234,  just 
decided;  White  v.  Sanders,  168  Pac.  1140. 
The  last-cited  case  being  a  civil  case  appeal 
was  not  perfected  until  a  bond  had  been  filed. 
This  case  being  a  criminal  case  and  no  bond 
being  required,  appeal  Is  complete  upon  giv- 
ing the  notice  of  appeal. 

There  being  do  errors  found  In  the  record, 
which  we  can  consider.  Justifying  a  reversal, 
the  Judgment  la  affirmed. 

ELLIS,  O.  J.,  and  MOUNT  and  FULLBB- 
TON»  33.,  concur. 


PRATT  V.  ARCADIA  ORCHARDS  CO. 
(No.  14431.) 

(Supreme  Court  of  Washington.   April  29, 
1918.) 

1.  YEnnoB  AIVD  FUBCnASER  4C=»147— Deuand 

roR  Deed. 

Untier  a  contract,  for  Bale  of  land,  proTidin? 
that  wbere  buyer  has  paid  one-fourth  or  mare 
of  the  purchase  price  he  can,  after  five  yeara 
demand  a  deed  for  a  proportional  amount  of 
land,  a  notice  by  letter  before  the  expiration  of 
the  five-year  period  that  he  desired  a  deed  for 
a  proportional  part  was  sufficient  notice  of  elec- 
tion, although  it  also  suggested  that  he  be  f^veo 
a  deed  of  the  entire  tract  and  be  allowed  to 
give  a  mortgage  for  the  purchase  price. 

2.  Vendor  and  Pubchaber  4=s>168— Dkuand 
VOB  Deed. 

A  contract  for  sale  of  land,  which  provided 
that  on  payment  of  one-fourth  or  more  of  the 
purchase  price  the  purchaser  could  cease  pay- 
ments and  demand  a  deed  for  aoch  an  amount 
of  land  as  the  amount  paid  shall  bear  to  the 
purchase  price  and  accrued  interest  at  the  end 
of  five  years,  the  amoont  necessary  to  be  paid 
to  demand  a  deed  need  be  only  one-fourth  of  the 

fiurchase  price,  without  interest,  although  the 
and  received  might  be  less  than  Uiat  proportion. 
8.  Vendor  and  Pubcifabeb  4s»146— Riqht  to 
Deed — Abandonuent. 
Where  buyer  of  land  under  contract,  after 
paying  a  certain  part,  bad  the  option  of  demand- 
mg  a  deed  for  a  proportionate  amount  of  land, 
to  be  conveyed  after  five  years,  and  gave  notice 
of  such  election,  the  fact  that  he  remained  on 
the  land  and  tilled  the  entire  amount  and  paid 
vendor  for  caring  for  trees  after  the  expiration 
of  the  five-year  period  was  not  an  abaoaonment 
of  his  ri^t  to  a  dsed  for  the  smaller  amount. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Huneke. 
Judge. 


Actbw  by  D.  O.  Pratt  against  the  Arcadia 
Ondiavds  Cmnpany.  Judgmmt  for  plain- 
tiff, and  defendant  am)eal8.  Afllrmed. 

Cullen,  Lee  ft  Matthews,  of  Spokane,  for 
appellant  Post,  Russeil,  Carey  &  Hlgglns, 
of  Spokane,  for  respondent. 

HOLCOMB,  J,  The  same  form  of  con- 
tract as  that  in  controversy  here  was  cod- 
strued,  and  the  measure  of  recovery  by  the 
vendee  determined  in  Johnson  v.  An-adia 
Orchards  Co.,  91  Wash.  289,  157  Pac. 

■In  this  case  the  expiration  of  the  contract 
was  December  1,  1914.  At  that  time  re- 
spondeDt  pleaded,  appellant  admitted,  and 
the  court  fonnd,  that  respondeat  had  paid  on 
the  contract  a  total  of  $930  np<m  the  purchase 
of  ten  acres,  while  the  purdiase  price  of 
$2,500  with  interest  accrued  then  amounted 
to  $3,576.80,  as  alleged,  admitted,  and  found. 
The  contract  providing  that  no  fractional 
parts  of  an  acre  should  be  conveyed  under 
the  option  contained  in  paragraph  9  (see 
Johnson  Case,  supra),  the  court  found  that 
upon  the  expiration  of  the  contract  respond- 
ent, iif  accordance  with  the  decision  in  the 
Johnson  Case,  was  entitled  to  two  acres  as 
fully  paid  for,  of  the  pro  rata  value  of  $5(K). 

[1]  Appellant  contends  that  the  court  err- 
ed in  making  finding  No.  4  as  follows: 

"And  on  or  about  April  1,  1914,  the  plaintiff 
notified  the  defendant  of  his  election  to  take 
such  proportfonata  part  <a  said  ten-acn  tract 
as  be  would  be  entitled  to  receive  imder  said 

Saragraph  9  of  said  contract  of  December  1. 
909?' 

In  the  Johnson  Case  It  was  said : 
"He  could  not  demand  a  deed  before  the 
*  •  •  expiration  of  the  contract;  and.  in- 
asmuch as  the  contract  did  not  require  him  tfr 
demand  it  at  all,  and  since,  from  the  fact  of  rt- 
spondent  having  ceased  to  make  payments  wbn 
he  had  paid  more  than  one-fonrth  of  the  pur- 
chase price,  it  was  to  be  presumed  by  appf\- 
laot  that  he  wonld  avail  himself  of  the  alterna- 
tive stipulation  in  his  contract  to  receive  the  one 
acre  of  land  selected  by  appellant,  there  was 
nothing  for  respondent  to  do  but  wait  until 
January  20, 1915,  for  his  deed  to  one  acre." 

While,  as  there  stated,  the  purchaser  could 
not  demand  or  enforce  a  deed  before  the  date 
of  the  exi^ratlon  of  the  extract  under  the 
option  In  the  contract,  neverth^ess  he  coald 
notify  the  vendor  that  he  would  avail  hini£Olf 
of  the  option  contained  In  the  contract  at 
any  time  when  he  was  lu  default,  and  bad 
paid  sufficient  to  be  entitled  to  raie  acre  or 
more,  excluding  fractional  parts  of  acres. 
Resptmdent  notified  i^pellant  by  letter  on 
April  1,  1914,  In  response  to  some  notice  or 
demand  of  app^aut,  that  he  desired  that  the 
company  moke  blm  an  abstdute  deed  to  a  cer 
tain  amount  of  land  covering  the  amount 
of  money  which  he  had  already  paid  as  pro- 
vided for  in  the  contract.  It  is  true  (he  let- 
ter contains  a  further  suggestioa  that  the 
company  make  him  a  deed  for  the  remalader 
of  the  land  and  allow  him  In  return  to  moke 
a  mortgage  for  the  remainder  of  the  purclia.se 
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money.  But  there  was  no  prorlsion  for  the 
latter  BQ^estlon  or  notice  in  the  contract, 
and  appellant  waa  at  liberty  to  disregard  It 

On  June  IS,  1916^  appellant  gave  notice 
of  cancellatlOD  of  contract  to  respondent, 
and  on  July  7,  1916,  respondent  renewed  hts 
dnnand  for  the  conveyance  of  the  pro  rata 
part  of  the  land  to  whidi  the  money  that  he 
had  paid  would  entitle  him  under  the  option 
contained  In  paragraph  9  of  the  contract. 

[2]  Paragraph  9  was  certainly  clear  and 
explicit,  and  meant  what  It  said.  It  gave  the 
option  to  the  purchaser,  when  he  had  paid 
at  least  one-fourth  of  the  purchase  price,  to 
cease  further  payments  and  be  entitled,  at 
the  expiratton  of  five  yeara  from  the  date  of 
the  contract,  to  such  a  proportionate  part  of 
the  land  as  the  amonnt  so  paid  shall  bear  to 
the  purchase  price  and  accrued  interest,  ex- 
cept that  no  fractional  part  of  an  acre  shall 
be  deeded  under  this  provision.  Under  the 
contract,  therefore,  respondent,  having  paid 
more  than  ooe-fourth  of  the  purchase  price, 
but  not  quite  enough  to  obtain  one-fourth  <tf 
the  land  or  the  value  thereof  under  the  frac- 
tiMial  part  of  an  acre  provision,  was  en- 
titled to  ae  many  acres  as  his  money  would 
pay  for  or  the  value  thereof ;  in  this  case, 
one- fifth  of  the  acres  purchased,  or  two 
acres.  And  having  been  In  default  in  pay- 
ment  of  some  Installmmts  on  April  1,  1914, 
prior  to  the  expiration  of  the  contract,  he 
gave  sufficient  notice  to  appellant  that  he 
desired  to  take  the  proportionate  part  of 
the  ten-acre  tract  to  which  he  was  enti- 
tled under  the  (^tlon  cootalned  In  the  cw- 
tract.  This  was  sufficient  to  ctnatitute  notice 
of  his  election  and  to  require  respondent  to 
ccNupIy  with  the  optlMi. 

It  is  also  cont^ded  that  the  court  erred  In 
making  finding  of  fact  No.  6,  finding  the 
amounts  dne  and  the  amounts  paid  by  re- 
spondent These  allegations  were  admitted 
by  the  pleadings,  and  the  finding  cannot  be 
4]uestioned. 

[1]  It  Is  further  contended  by  antellant 
that  respmdent  by  bis  coodoct  elected  to 
perform  that  part  of  the  omtract  whldi  re- 
lated to  the  purchase  of  the  ten  acres  In  Its 
entirety,  and,  by  so  electing  and  not  making 
bis  demand  within  the  time  prescribed  by  tbe 
agreement,  waived  and  ainndoned  any  and 
all  lights  which  he  might  have  had  to  the 
two  acres  of  land  according  to  the  terms  of 
paragraph  9  <tf  the  agreement  nils  con- 
tention is  based  upon  the  fact  that  respond- 
ent CDltivated  the  entire  ten  acres  in  the 
siHing  and  summer  of  1915,  after  the  date 
of  the  expiration  of  the  contract,  and  raised 
IMtatoes  between  the  trees  on  the  land,  and 
also  paid  a  small  sum  to  ai^llant  for  car- 
ing for  the  orchard;  thus,  as  aK»^ant 
claims,  reaffirming  the  contract  as  an  en- 
tirety. 

These  acts  certainly  did  not  mislead  ap- 
pellant to  Its  injury  with  req>eet  to  the  op- 


tion contained  in  the  contract  Although  the 
five  years  had  expired  and  the  respondent 
was  delinquent  In  his  payments  on  the  ten- 
acre  tract,  he  still  had  the  clear  and  pocdtlve 
right  to  the  option  contained  In  the  contract 
That  right  had  matured. 

The  Judgment  of  the  trial  court  was  cor- 
rect, and  Is  affirmed. 

ELLIS,  0.  3„  and  MOUNT,  OHADWICK, 
and  WEBSTEB,  JJ.,  concur. 


MOHNET  T.  DATIS  et  aL    (No.  14237.) 

(Supreme  Court  of  Washington.   May  7,  1918.) 

Appeal  and  Ekbob  «»334(7)-'DxA!rH  Find- 
ing Appeal  —  SuBsrrrUTioN  or  Pabties— 
Time  to  Pboceed. 
Under  Rem.  Code  1916,  S  1743,  providing 
that  death  of  a  party  after  rendition  of  final 
judgment  in  the  superior  court  shall  not  affect 
appeal  taken,  but  the  proper  representative  may 
be  made  party  at  the  instance  of  onother  party, 
as  in  case  of  death  of  a  party  pending  an  ac- 
tion in  the  superior  court,  motion  for  substitu- 
tion must  as  provided  by  Laws  1917,  c.  156.  I 
116,  in  case  of  death  of  party  pending  an  action 
against  him,  be  served  on  his  executor  or  admin- 
istrator within  80  days'  after  first  publication 
of  notice  to  creditors. 

Department  2.  Action  by  J.  M.  Mohney 
against  Walter  Davis  and  another.  From 
the  Judgment,  plaintiff  appealed,  and  defend- 
ants tool£  cross-appeals.  Heard  on  motion 
for  substitution  of  parties.  Granted  In  part* 
and  denied  in  part 

Voorhees  &  Ganfleld  ai^  0.  E.  H.  Afaloy, 
all  of  Spokane,  for  am>ellBnt  Wakefl^  ft 
Wltherspoon,  of  Spokane,  Hanna  A  Hanrui, 
of  OoUax,  and  M.  JS*.  Goae,  of  Pomeroy,  for 
respondents. 

HOLCOMB,  J.  This  cause  is  before  us 
on  applications  to  snbstitute  representatives 
of  deceased  parties  on  appeal.  Plaintiff 
brought  this  action  for  fraud  and  conspiracy 
upon  eleven  causes  of  action,  ten  of  whIiAi 
were  assigned  to  him.  He  recovered  Judg- 
ment against  Beck  and  Davis  upon  seven 
causes  of  action.  Plaintiff  appealed  from  the 
Jndgmrait  dismissing  the  first,  fourth,  ninth, 
and  tenth  causes  of  action,  and  def«idants 
Beck  and  Davis  appealed  on  September  2T, 

1916.  from  the  Judgment  against  them,  and 
thereafter  on  April  18,  1917,  gave  a  super- 
sedeas bond  which  staiyed  the  collection  of 
the  Judgment  against  them  until  the  disposi- 
tion of  the  appeal.  On  May  18, 1917,  defend- 
ant and  cross-appellant  Beck  died,  Bdlth  M. 
Bless  was  appointed  executrix  of  his  estate, 
and  notice  to  creditors  was  given  July  6, 

1917.  On  October  22,  1917,  defendant  and 
cross-appellant  Davis  died,  James  M.  Davis 
was  appointed  executor  of  his  estate  and 
notice  to  creditors  was  published  December 
14,  1917.  Motions  for  substitution  of  parties 
were  made  aud  served  by  plaintiff  on  the 
28th  and  29th  of  January,  1918.  THe  execn- 
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trli  and  executor  redat  thla  motion  on  the 
grooiMl  that  tiie  caaae  of  action  baa  abated, 
and  that  the  motion  Is  untimely  under  sec- 
Uon  U«,  c  156,  lAWs  1917,  which  la: 

"If  any  action  be  pendinfc  against  the  testator 
OT  intestate  at  the  time  ot  his  death,  tlie  plain- 
tiff shall  within  ninety  dars  after  first  publica- 
tion of  notice  to  creditors,  serve  on  the  executor 
or  administrator  a  motion  to  have  such  execn- 
tor  or  administrator,  as  such,  substituted  as 
defendant  in  such  action,  and.  upon  the  hcai-ing 
of  such  motion,  such  executor  or  administrator 
shall  be  so  nibstituted,.  unless,  at  or  prior  to 
BDch  hearing,  the  claim  of  plaintiff,  together 
with  costs,  be  allowed  by  the  executor  or  admin- 
istrator and  the  court.  After  the  substitution 
of  such  executor  or  administrator,  the  court 
■faaU  proceed  to  hear  and  determine  Uie  action 
as  in  other  dvll  cases." 

We  will  concede  the  effect  of  this  statute 
if  this  action  were  pending  In  the  superior 
court  It  does  not  attempt  to  legislate  on 
the  subject  of  appeals,  nor  does  the  Probate 
Code  explicitly  repeal  Rem.  Code,  S  1743. 
The  power  of  thla  court  to  substitute  parties 
la  appealed  cases  must  be  gathered  from  this 
statute.    Rem.  Code,  f  1743,  is: 

"The  death  of  a  party  after  the  rendition  of  a 
final  judgment  in  the  superior  court  shall  not 
affect  any  appeal  taken,  or  the  right  to  take  an 
appeal ;  but  the  proper  representatives  in  per- 
sonalty or  realty  of  the  deceased  party,  accord- 
ing to  the  nature  of  the  case,  may  volnntarily 
come  in  and  be  admitted  parties  to  the  cause, 
or  may  be  made  parties  at  the  instance  of  an- 
other party,  as  may  be  proper,  as  in  case  of 
death  of  a  par^  pending  an  action  In  the  su- 
perior court,  and  tnereupon  the  appeal  may  pro- 
ceed or  be  taken  as  in  other  cases;  and  the 
time '  necessary  to  enable  such  representatives 
to  be  admitted  or  brought  io  as  pardes  shall  not 
be  computed  as  part  of  the  time  in  this  act  lim- 
it«l'  for  taking  an  anieaL  or  for  taking  any 
step  in  the  progress  thereof.' 

The  probate  procedure  of  these  two  de- 
ceased parties  would  come  under  Iawb  1917, 
c.  166.  It  is  plain  that  the  clause  In  section 
1743.  supra,  "as  in  case  of  death  of  a  party 
pencUng  an  action  in  the  superior  court," 
refers  us  to  the  law  in  force  at  the  time  for 
substituting  parties  In  case  of  death  in  the 
superior  court.  Laws  1917,  c.  156,  f  116.  as 
above  quoted,  provides  that,  within  90  days 
after  first  publication  of  notice  to  creditors, 
plaintiff  shall  serve  a  motion  on  such  execu- 
tor or  administrator  to  have  a  substitution 
of  defendant  made.  This  statute  is  manda- 
tory. It  will  therefore  be  seen  that  the  mo- 
tion for  substitution  of  Edith  M.  Rlggs,  ex- 
ecutrix, for  George  O.  Beck,  defendant,  Is 
untimely  and  must  be  denied,  the  motion 
having  been  made  more  than  90  days  from 
the  date  of  first  publication  of  notice  to 
creditors.  The  motion  for  substituting  James 
M.  Davis,  executor,  for  the  defendant  Walter 
Davis,  having  been  made  within  90  days  from 
the  date  of  the  first  publication  to  creditors, 
will  be  granted,  and  it  is  ordered  that  James 
M.  Davis,  executor,  be  substituted  as  de- 
f^dant  In  place  of  Walter  Davis,  deceased. 

BU^IS,  O.  3„  and  MOUNT  and  PARKBR, 
JJ.t  concur. 


OIBSON  v.  NEW  YORK  LIFE  IN&  00. 

(No.  14436.) 

(Supreme  Court  of  Washington.  May  7,  ldl&) 

1.  iNSUaANCE  9=»354(3)  —  LiFB  iNSCaASCK- 
Patment  of  Pbeuiuus. 

Under  Insurance  Code,  |  180  (Laws  1911, 
c.  49),  providing  that  no  life  insurance  CDm- 
pany  shall  make  a  contract  of  insurance  other 
than  plainly  expressed  in  tlie  policy,  it  ip- 
Ijearing  that  part  of  the  last  premium  was  paid 
after  the  time  limited  in  the  policy,  and  to 
the  soliciting  agent,  without  the  receipt,  signed 
by  an  officer  of  the  company,  requirw  by  the 
policy,  and  not  appearing  that  the  premium 
was  actually  received  by  the  company,  recov- 
ery cannot  be  had  in  an  action  on  the  policy. 

2.  Triai.  €=339— DoccuENTfi— Past  or  OOH- 

TEACT. 

Plaintiff,  in  action  on  an  insurance  policy, 
offeriug  in  evidence  only  part  of  the  contract 
between  the  company  and  the  soliciting  agent, 
it  is  properly  rejected ;  the  powers  of  the  agent 
being  determinable  only  from  the  entire  con- 
tract. 

Department  1.  Appeal  from  Superfor 
Court,  King  County;  A.  W.  Frater.  Judge- 

Action  by  Alice  B.  G.  Gibson  against  the 
New  York  life  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Vince  H.  Faben,  of  Seattle,  for  appellant 
H.  T.  Granger,  of  Seattle,  and  Jn&  H.  Mc- 
intosh, of  New  Tork  City,  for  respondent 

MAIN,  J.  The  plaintiff,  being  the  bene- 
ficiary named  in  a  life  insurance  policy, 
brought  this  action  upon  the  policy.  After 
the  Issues  were  fir^ied,  the  cause  In  due 
time  came  on  for  trial  before  the  court  and 
a  Jury.  At  the  conclusion  of  the  (riaintiiTs 
evidence,  the  defendant  challei^ed  the  le- 
gal sufficiency  thereof,  and  moved  the  court 
for  a  Judgment  of  dismissal.  This  motim 
was  sustained,  and  a  Judgmoit  altered  as  re- 
quested. Fnnu  tills  Judgment  the  plaintiff 
appeals. 

The  facts  are  these:  On  August  4,  1913, 
one  Wlnfield  Fuller,  then  the  soliciting  ^nt 
for  the  respondent  company,  took  an  appli- 
cation from  William  C.  Gibson,  the  bosband 
of  the  appellant,  for  a  flO.OOO  life  Insuranee 
policy.  On  S^tember  4, 1913,  the  policy  was 
Issued  and  delivered  to  the  insured.  The  an- 
nual iwanlum  on  this  policy  was  ¥596.80. 
The  first  premium  was  paid  at  the  time  the 
policy  was  Issued.  The  subsequent  premi- 
ums. In  like  amount,  were  to  be  paid  on  the 
4th  day  of  September  In  every  year  during 
the  continuance  of  the  policy  unttl  the  death 
of  the  Insured.  William  a  (Mbaon.  the  hi- 
sured.  died  <m  ttie  9th  Oxy  ot  June,  1915. 
After  the  deatli  of  the  Insured,  the  respond- 
ent declined  to  pay  the  beneOriary  the  sum 
mentioned  In  the  ptdicy,  claiming  ttuit  the 
policy  bad  lapsed  because  the  second  year^ 
premltun  had  not  been  paid  when  due,  w  at 
all.  On  December  10,  1914.  the  beneflctaiy 
paid  the  soliciting  agent  $185  as  the  balance 
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due  upon  the  second  year's  pTemium.  It  will 
be  assumed  that  prior  to  this  time — the  ex- 
act date  of  which  is  not  fixed — the  insured 
paid  to  the  soliciting  agent  the  seccmd  year's 
premlnm,  except  the  $185  mentioned  as  be- 
ing paid  on  December  10th.  The  evidence 
does  not  show  that  the  respondent  at  any 
time  received  the  money  for  the  second  year's 
premium.  The  fair  inference  from  the  evi- 
dence is  that  it  did  not  receive  It.  The  pol- 
1^  ccmtalned  a  provision  that  all  premiums 
were  payable  <m  or  before  the  due  date  at 
the  home  office  of  tito  company  ot  to  an  agent 
of  the  company  i^ion  delivery  of  a  receipt 
«lgned  by  the  president  or  other  specified  of- 
Acer  of  the  company  and  countersigned  by 
the  agent  When  the  $186  was  paid  by  the 
tien^dary.  she  received  no  receipt  th^efor, 
as  required  by  this  provision  of  the  policy. 
Another  provision  of  the  policy  was  that  the 
prendum  was  always  comddered  aa  payable 
annually  in  advance,  but  agreonent  in 
writing,  and  not  otfaerwlae,  might  be  made 
payable  Bemlannually  or  quarterly.  There 
was  no  agreement  such  as  required  1^  this 
Itrovlsion  oC  the  policy,  whereby  ttw  pay- 
ments diould  be  made  (Aher  than  annual^ 
In  advance.  Ttwre  was  also  a  provision  that 
the  policy  and  the  awUcatlon  should  con- 
stitute the  entire  contract  between  the  par^ 
ties,  and  that  no  agent  was  auttiraised  to 
waive  forfeitures,  or  to  make,  modify,  or  dls- 
charge  contracts,  or  to  extend  the  time  for 
paying  a  premium.  The  application  provided 
that  only  the  president,  a  vice  president,  a 
eec<md  vice  president,  a  secretary  or  the 
treasurer  of  the  cfHupany  could  make,  modi- 
fy, or  discharge  contracts,  or  waive  any  of 
the  company's  rights  or  requirements,  and 
that  none  of  these  acts  could  be  done  by  the 
Agent  taking  the  application.  In  section  180 
of  the  Insurance  Code  (chapter  49,  Laws  of 
1911).  it  is  provided  that  no  life  insurance 
-company  doing  business  la  this  state,  or 
agent,  subagent,  or  broker  thereof,  shall 
make  "any  contract  of  insurance  or  agree- 
ment as  to  such  contract,  other  than  is  plain- 
ly expressed  In  the  policy.  •  •  • "  Ac- 
cording to  subdivision  0)  of  sectlcm  184,  it 
Is  provided  that  a  lif6  Insurance  policy  such 
MB  the  one  upon  which  this  action  is  based 
must  contain  a  prorislon  that  the  poUcT  and 
the  application  llierefdr  "shall  constitute  the 
entire  contract  between  the  parties.  «  •  *  " 
UbiB  law  was  passed  prlw  to  the  time  that 
the  api^catlmi  for  ttw  Insurance  here  Ui- 
TolTed  was  taken. 

[1]  It  is  not  claimed  that  the  policy  in  any 
respect  tails  to  meet  the  requtmnente  of  the 
■tetuto.  From  what  has  already  been  said. 
It  appears:  First,  that  the  full  premium  was 
aot  paid  in  adTance,  as  required  by  the  terms 
of  the  policy ;  and,  second,  fhat  it  was  paid 
to'  the  soliciting  agent,  who  bad  no  rl^t  to 
receive  it  because  be  did  not  d^ver  a  re- 


celpt  therefor  as  specified  in  the  contract 
The  sibilant  dtes  the  case  of  Hall  v.  Un- 
ion Central  Life  Insurance  Co.,  23  Wash.  610, 
63  Pac  606,  61  L.  B.  A  288,  83  Am.  St  Rep. 
844,  as  controlling.  The  respondent  dtes  the 
case  of  Nixon  v.  Travelers'  Insurance  Com- 
pany, 26  Wash.  254.  66  Pac.  195,  as  suj^rt- 
Ing  ito  CMitentlon.  It  is  unnecessary  to  re- 
view those  cases.  They  were  both  decided 
prior  to  the  passage  of  the  Insurance  Code 
by  the  Legislature  in  1911.  Under  the  facts 
in  this  case  as  to  the  payment  of  the  second 
year's  premium  and  the  terms  of  the  policy, 
it  is  plain  that  the  Judgment  of  the  trial 
court  was  right.  One  of  the  purposes  of  the 
statute  was  to  require  tliat  the  policy  snd 
the  aM>Ucatlon  should  constitute  the  entire 
contract.  The  insured  and  the  benefldary, 
as  well  as  the  insurer,  are  charged  with 
knowledge  of  tUs  requirement.  Had  it  been 
shown  by  the  evidenoe  that  the  second  year's 
premium  had  been  actually  received  by  the 
respondent,  even  thougji  not  paid  at  the  time 
and  in  the  manner  required  by  tlie  contract, 
a  dlllHent  qneatitm  would  be  presrated,  upon 
which  we  bae  express  no  opinion. 

[2]  Upon  Uie  trial,  the  aK>e]lant  ofTored  in 
evidence  two  ^visions  of  the  contract  be- 
tween the  company  and  the  soliciting  agent, 
but  d^  not  oflter  the  entire  contract;  and 
for  this  reason  the  offer  was  rejected.  There 
was  no  fflTor  in  this  ruling.  Tbe  powers  <ME 
the  soliciting  a^t  could  only  be  determin- 
ed by  a  reading  of  the  entire  contract  In 
addition  to  this,  the  provisions  offered.  If  re- 
ceived, would  not  have  changed  the  result, 
as  the  agent's  authority  vras  not  subatan- 
tlally  different  from  Out  specified  in  the  pol- 
icy. 

The  judgment  will  be  affirmed. 

BLLIS,  C.  J.,  and  PABKERt  FUIZJDR- 
TON  and  WEBSTER,  JJ.,  concur. 


RIDDLE)  et  aL  V.  HUDSON.   (No.  68910 

(Supreme  Court  of  Oklahoma.   Sept  11,  1917. 
Rehearing  Denied  May  21,  1918.) 

(8i/aabu»  fry  the  Court.) 
1.  OoirnAOTS  4=>51,  88— Covsnantb 
"SuFFioisnT  Oonsidesatioit"  —  Peomise— 
Benefit  of  Third  Pebson— Covenant  or 
Seisin— Bbeach— Right  or  Action. 
Where,  under  tbe  laws  in  force  in  tbe  In- 
dian Territory,  prior  to  Btatehood,  R.  and  O. 
have  undertaken  to  convey  to  B.  and  W.  cer- 
tain lands,  including  a  tract  to  which  R.  holds 
a  deed,  falsely  purporting  to  have  conveyed  the 
title  to  him,  for  hmiself  and  in  trust  for  O.  as 
bis  partner  therein,  but  before  such  conveyaQce 
is  attempted  to  B.  and  W.,  they,  for  a  valu- 
able consideration  received  by  aiem  from  H., 
procure  R.  and  wife,  who  have  no  right  nor  title 
to  said  tract  because  their  grantors  bad  none, 
to  execute  a  deed  purporting  to  convey  said 
tract  to  H.,  with  a  covenant  therein  that  R. 
and  his  wife  are  "lawfully  seised  In  dieir  own 
right  of  an  absolute  and  indefeaslbla  estate  of 
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inheritance,  In  fee  simple,  of  and  in  all  and 
singular  the  above  granted  and  described  prem- 
ises, with  the  appurteoances,"  such  covenant 
is  breached,  and  such  breach  gives  H.  a  cause 
and  Tight  of  action  against  R.  and  hla  wife  tor 
the  value  of  the  consideration  given  b;  H.  to 
6.  and  W.,  as  her  damages  for  the  same,  to- 
gether with  lawful  interest  thereon,  at  and  from 
the  time  of  the  delivery  of  such  deed  to  H.,  al- 
though H.,  having  never  gone  into  possession  of 
said  tract,  has  not  been  evicted  therefrom. 

(a)  Under  the  laws  in  force  in  the  Indian 
Territory  prior  to  statehood,  as  in  this  state, 
a  covenant  of  seisin  in  a  purported  deed  of  con- 
veyance  of  lands  to  which  the  grantors  have  ao 
right  or  title  is  breeched  at  the  time  of  the 
execution  and  delivery  of  such  deed,  and  gives 
a  cause  and  right  of  action  at  and  from  such 
time,  notwithstanding  the  grantee  has  never 
been  evicted  from  such  land. 

(b)  Under  the  laws  in  force  in  the  Indian 
Territory  prior  to  statehood,  as  in  this  state, 
any  detriment  to  a  promise,  suffered  at  the 
fcquest  of  the  promisor  is  a  sufficioit  coDj^dor- 
ation  to  sustain  sach  promise,  even  though  the 
promisor  receives  no  benefit  therefrom. 

(c)  Where  the  detriment  suffered  by  the  prom- 
isee la  a  benefit  to  a  third  person,  instMd  of 
to  the  promiaor,  it  will  be  impUed  under  the 
facta  above  stated,  that  such  benefit  was  at  the 
request  of  the  promisee. 

(Ed.  Note.— For  other  definitions,  sec  Wordi 
and  Phrases,  First  and  Second  Series,  Sufficient 
Consideration,] 

(AddiUimal  SvtMnu  by  BdUorUtl  Siaif,) 

2.  Vamaqes  ^s»2  —  What  Law  Qovebus— 
Oonteacts, 
In  an  action  apon  a  contract,  the  measure 
of  damages  is  that  given  by  the  law  of  the 
place  ot  the  cimtract  at  the  «me  it  was  enter- 
ed into. 

Error  from  District  Court,  Qtady  County ; 
Frank  M.  BaUey,  Judge. 

Action  by  Mrs.  S.  C.  Hudsou  against  Finis 
E.  Riddle  and  Letltla  Riddle  to  recover  the 
value  of  the  consideration  given  for  lands, 
together  with  Interest  on  sucb  value  from 
the  date  of  the  passing  of  such  considera- 
tion, based  upon  a  breach  of  the  latter's 
covenant  of  seisin  of  such  lands.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed  in  paft,  aod  reversed  in  part. 

Harry  Hammerly,  of  Chlckasha,  for  plain- 
tiffs In  error.  Barefoot  &  Carmlchael,  of 
Chlcka^a,  for  defendant  in  error. 

THAOKER,  J.  The  plaintiffs  In  error 
will  be  designated  as.  defendants,  and  the  de- 
fendant in  error  as  plaintiff,  in  accord  with 
their  respective  titles  in  the  trial  court. 

[1]  On  July  9,  1904,  the  defendant  Finis 
E.  Riddle  and  one  E.  Q.  Owen  had,  tor  a 
valuable  consideration,  undertaken  to  coDTey 
to  Bohart  &  Wells  certain  lands,  including 
the  following  tract  situated  In  Grady  coun- 
ty, Okl.,  to  which  said  Finis  E.  Riddle  then 
held,  in  part  for  himself  and  In  part  In  trust 
for  bis  associate,  E.  G.  Owen,  a  purported  title 
by  vlrtne  of  a  purported  conveyance  of  the  N. 
E.  %  of  the  S.  W.  %  of  section  7,  township  6 
N.,  range  7  W.  I.  H..  containing  40  acres,  al- 
lotted without  authority  of  law  In  the  name 
of  a  dead  Indian  through  whom  Riddle's 


grantors  claimed  to  have  inherited.  On  that 
date  Bohart  &  Well*  in  conaideraUon  of  a 
music  box  and  some  Jewelry^  of  the  value  of 
$700^  then  purchased  by  tbaa  ot  the  plaintiff, 
had  undertaken  to  convey  said  40  acres  to 
her.  On  that  date  tbe  defendants,  at  tbe 
instance  and  request  of  said  Bohart  &  Wells, 
and  in  satlafftctlon  of  the  undertaking  of 
Fluls  £.  Riddle  and  EL  O.  Owen  to  convey 
said  40  acres  to  Bohart  &  Wells,  and  also  In 
satisfaction  of  the  undertaking  of  the  latter 
to  convey  to  the  plaintiffs,  executed  and  de- 
livered their  general  warranty  deed,  purport- 
ing to  conv^  to  her  said  40  acres  of  land, 
containing  the  following  covenant  of  sei^ 
and  warranty: 

"And  said  Finis  E.  Riddle  and  liOtitia  Rid- 
dle, for  their  heirs,  executors  and  administra- 
tors, do  hereby  covenant,  oromiae  and  agree  to 
and  witb  said  party  of  the  second  part,  that 
at  the  delivery  of  these  presenta  being  lawfully 
seised  in  their  own  rifht  of  an  absolute  and 
indefeasible  estate  of  inneritance,  in  fee  simple, 
of  and  in  all  and  singular  the  above  granted 
and  described  premisesi  with  the  appurteoanc- 
es;  that  the  same  are  free,  clear,  discharged 
and  unincumbered  of  and  from  all  former  and 
other  grants,  titles,  charges,  estates,  judgments, 
taxes,  assessments  and  ineumbraoces  of  what 
natoie  and  kind  soever;  and  that  they  will 
warrant  and  forever  defend  the  same  unto  said 
party  of  the  second  part,  her  heirs  and  a»- 
signs,  against  said  parties  of  the  first  part, 
their  heirs  and  all  and  evenr  person  or  pw 
aons  whomsoever,  lawfully  «'i«it«iiig  or  to  daim 
the  same." 

The  dead  Indian  allottee,  having  died  be- 
fore September  26,4902,  was  not  entitled  to 
the  allotment  of  this  land,  and  his  name 
was  afterwards  stricken  from  the  rolls  of 
the  Five  Civilized  Tribes;  and  the  defend- 
ants, b^g  not  "seised  in  tbelr  own  right  of 
an  absolute  and  indefeasible  state  ot  inherits 
ance  in  fee  simple,  of  and  in  all  and  dngo- 
lar  the  above  granted  and  described  premis- 
es, with  the  appurtenances,"  nor  of  any  es- 
tate whatever  in  these  lands,  their  deed  of 
July  9,  1904,  conveyed  to  the  plaintiff  no  es- 
tate whatever  In  the  same.  The  plaintiff 
did  not  enter  into  the  possession  of  and  was 
not  actually  evicted  from  this  land  or  any 
part  of  the  same;  but,  alleging  the  pertinent 
facts  hereinbefore  shown,  she  bronj^t  this 
action  to  recover  f700  as  the  value  of  tbe 
aforesaid  consideraticHi  for  the  same,  to- 
gether with  interest  thereon  from  that  date 
until  paid,  under  the  laws  of  Arkansas,  thra 
in  force  In  the  Indian  Territory.  The  conrt 
gave  her  judgment  for  9729,  which  was  fSS 
more  than  she  claimed  or  was  entitled  to 
recover,  together  with  Interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  July 
0,  1904.  until  paid,  and  tbe  defmdanta  twins 
the  case  here  for  review. 

Their  contention  as  well  as  our  answer  to 
the  same  will  be  understood  from  the  fol- 
lowing statement  of  our  view  of  the  appli- 
cable law:  Un^er  tbe  laws  in  force  In  the 
Indian  Territory  prior  to  statehood,  as  In 
this  state,  upon  the  question  involved  in  tbta 
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case  (Faller  t.  Davis,  30  Obi.  66, 118  Pae.  382, 
Ann.  Cas.  1913B,  1181,  and  notes  1185)>  sach 
a  covenant  of  seislD  Is  a  covenant  tn  prie- 
eenti,  and  is  broken,  If  at  all,  as  soon  as 
made  if  the  covenantor  Is  not  legally  seised 
of  the  property  (Logan  v.  Moolder,  1  Ark. 
313,  33  Am.  Dec.  338;  Bamett  v.  Hugbey, 
54  Ark.  195,  15  S.  W.  464;  CarvIU  v.  Jacks, 
43  Ark.  439,  454 ;  Brady  v.  Bank  of  C,  41 
Okl.  473.  138  Pac  1020.  Ann.  Gas.  1915B, 
lOlt^. 

In  Logan  v.  Moulder,  supra,  it  was  beld: 
"Where  the  plaintiff  declares,  therefore,  on 
«  covenant  of  seisin,  or  of  good  right  full  pow- 
«T  and  lawful  authority  to  convey,  it  is  unnec- 
essary to  allege  an  eviction ;  for  the  covenant 
is  twokes.  If  at  all*  at  the  very  mtunent  it  is 
made." 

In  an  editorial  note  In  Ann.  Caa.  to  Faller 
T.  Davis,  supra,  it  is  said: 

"In  the  great  majority  of  American  juris- 
dictions the  covenants  of  seisin  and  of  good 
right  to  convey  are  considered  as  covenants  in 
pnesenti,  broken,  if  at  all,  as  soon  as  made  if 
the  covenantor  is  not  legally  seised  of  the 
property  sought  to  be  conveyed." 

Passing  now  to  the  next  qnestion 'th'  ibis 
case:  Oar  section  833,  Stats.  1890  (section 
926,  Rev.  Laws  1910),  and  the  decisions 
thereunder  (Eastman  T^and  ft  Investment  Co. 
V.  Long-Bell  Lumber  Ca,  30  OkL  655,  120 
Pac.  276 ;  Ball  v.  White,  150  Pac.  901),  are 
not  controlling,  as  this  is  an  Indian  Terrl- 
twy  contract;  but  in  Doberty  v.  Ark.  & 
Okla.  R.  Go..  6  Ind.  Ter.  637,  82  8.  W.  899, 
It  was.  In  substantial  accord  with  our  own 
dedslOTJS,  held: 

"Any  benefit  accrued  to  one  making  a  prom- 
ise or  any  lose,  trouble,  or  disadvantage  under- 
gone by  or  charge  imposed  upon  him  to  whom 
it  is  made  is  a  sufficient  consideration  to  sus- 
tain a  promise." 

And  this  decision,  in  respect  of  tbe  effect 
of  a  "disadvantage  undergone"  by  the  pr<»n- 
ise^  is  in  substantial  accord  with  tbe  gen- 
eral  law  npon  the  qnestltai  of  the  sufBdeacy 
of  a  ctm^deratiiMi  to  snppoEt  a  pHMntse  in 
a  contract  In  1  Hod.  Aau  Law,  p.  It  Is 
said: 

"AnsoD  defines  considaratimi  to  be  'sometbiog 
done,  forborne  or  suffered,  or  promised  to  be 
done,  forborne  or  suffered,  by  the  promisee  in 
respect  of  the  promise.'  •  •  •  The  modem 
conception  of  toe  principles  of  consideration 
de^res  that  tbe  real  test  of  a  sufficient  con- 
sideration is  whether  or  not  there  is  a  det- 
riment to  the  promisee,  and  that  the  pres- 
ence of  a  benefit  to  the  promisor  is  unnecessary. 
Thus,  in  Devecmon  v.  shaw,  the  plaintiff  went 
on  a  pleasure  trip  to  Europe  when  his  uncle 
told  lum  that  he  would  pay  his  expenses.  La- 
ter, the  uncle  refused  to  pay.  Th«  nephew  was 
allowed  to  recover  m  an  action  for  breach  of 
contract  on  tbe  ground  that  he  did  something  be 
was  not  going  to  do,  nor  was  bound  to  do, 
namely,  to  go  to  Europe.  *  *  *  In  another 
case  ^amer  v.  Sidway),  the  uncle  promised  to 
give  bis  nephew  $5,000  on  his  twenty-first 
birthday,  if  he  did  not  drink  liquor,  use  tobacco, 
swear  or  gamble  before  he  was  twenty-one 
years  of  age.  The  nephew  fulfilled  the  terms 
of  the  offer.  In  an  action  for  breach  of  con- 
tracts ttSa  forbearance  was  bdd  to  be  a  con- 
■idefatixm,  for  the  a^hew  gave  up  what  bt  bad 


a  right  to  do.  In  neither  of  the  two  cases 
cited  was  the  nnde  benefited,  but  in  both  did 
the  plaintiff  do  or  give  up  something  he  was 
not  bound  to  do  or  give  up.  •  •  •  To  do 
something  one  is  not  bound  to  do,  as  to  give  a 
promise,  to  do  an  act,  or  to  pay  money,  consti- 
tutes a  sufficient  considerataou.  A  1^1  det- 
riment, and  not  a  benefit,  is  the  necessary  ele- 
ment cf  a  consideration.*' 

In  6  B.  O.  L.  Oontracts,  |  87,  pp.  665,  656. 

it  is  said: 

"Occasionally  it  Is  stated  expressly  that  a 
benefit  to  the  prmnisor  is  a  sufficient  consider- 
ation for  a  promise.  The  fact  is,  however,  that 
the  cases  in  which  there  is  a  bniefit  to  the 
promisor  invariably  involve  a  detriment  to  the 
promisee.  But  the  converse  of  this  proposition 
is  not  true.  T^ere  are  many  cases  in  which 
there  is  a  detriment  to  the  promisee  with  no 
corresponding  benefit  to  the  promisor.  Some- 
times  the  benefit  is  derived  solely  by  a  third 
pemoQ.  Hence  the  consideration  to  support  a 
promise  need  not  involve  a  benefit  to  the  prom- 
isor. It  is'sufficient  when  it  consists  in  a  det- 
riment to  the  person  to  whom  it  is  made. 
Apparmtly  based  on  this  principle  is  the 
familiar  rule  that  the  confidence  induced  by 
undertaking  even  a  gratuitous  service  for  an- 
other is  a  sufficient  consideration  to  create  a 
duty  in  the  perfonoance  of  such  service  Tbe 
vesting  of  title  to  property  in  another  is,  more- 
over, a  sufficient  consideration  to  support  his 
agreement  to  hold  the  property  in  trust  for 
and  to  convey  the  same  to  other  persons." 

In  1  EStiott  on  Contracts,  {  2(e,  it  Is  said: 
"It  is  quite  generally  stated  that  a  con- 
sideration sufficient  to  support  a  ctmtract  may 
be  either  a  benefit  accruing  to  the  promisor, 
or  a  loss  or  disadvantage  sustained  by  the  prom- 
isee. However,  it  wiU  be  found  that  in  prac- 
tically every  case  the  element  of  benefit  to 
the  promisor  was  accompanied  by  a  detriment 
to  the  promisee,  while  on  the  other  hand,  det- 
riment to  the  promisee  unaccompanied  by  any 
benefit  to  the  promisor  is  sufficient  oensidera- 
tion  to  sustain  the  Contract," 

In  Id.  I  260,  it  18  said: 

"As  has  already  been  stated,  the  common  defi- 
nition of  consideration  is:  A  benefit  to  the 
promisor,  or  to  a  third  person  at  his  request, 
or  an  injury,  detriment,  loss,  change  or  in- 
cmvenience,  or  tbe  actual  risk  thereof,  to  the 
promisee.*  *' 

In  Id.  S  252,  it  is  said: 

"It  need  not  pass  directly  to  the  latter,  but, 
under  the  prevailing  rule,  may  move  from  the 
promisee  to  a  third  person  at  the  promisor's 
request" 

And  as  shown  by  Id.  |  252,  such  requests 
may  be  implied,  and  It  seems  clear  that  euch 
request  must  be  implied  under  the  facts  stat- 
ed. It  will  thus  be  seen  that  if  we  should 
concede  that,  since  the  defendants  receive  no 
benefit  moving  from  the  plaintiff  directly  to 
them  for  executing  their  deed  to  bar,  to 
whom  they  were  under  no  obligations  to  ex- 
ecute the  same,  and,  as  we  do  not,  that  there 
was,  in  this  respect,  no  sufficient  considera- 
tion for  this  covenant  (Doberty  v.  Ark.  & 
Okla.  By.  Co.,  supra),  or,  as  we  do  not  (El- 
liott on  Contracts,  S  2111,  pp.  306,  307),  that 
plaintiff  could  not  predicate  her  demand  up- 
on the  contract  between  Finis  E.  Riddle  and 
E.  G.  Owen  with  Bohart  and  Wells  and  op- 
en tbe  coDiilderatioii  passing  from  the  latter. 
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there  Is  clearly  a  snffldent  ocmfdderatlon  for 
the  same  In  the  detriment  to  the  pr<Hnlsee, 
who  parted  with  her  property  to  Bohart 
and  Wells  in  consideration  of  the  deed  in 
anestion  from  the  defendants. 

[2]  This  action  is  clearly  one  upon  a  con- 
tract, and  the  measnre  of  the  plalnttfTs  dam- 
ages is  clearly  that  given  the  law  <tf  the 
place  of  the  contract  at  the  time  the  same 
was  entered  into,  so  that  section  2823,  Stats. 
1890  (section  2896,  Ber.  U  1910),  Is  hutppU- 
cable.  The  plaintiff  Is  directed  to  file  a  re> 
mittitur  of  said  923  in  this  cause,  and  the 
Judgment  below  for  4700,  with  interest 
thereon  at  the  rate  of  6  per  cent  from  July 
8.  1904,  Is  affirmed.  Under  section  44C8, 
Stats.  1893  (RCtion  6261.  Ber.  L.  1010).  when 
a  judgment  is  reversed  In  part  and  affirmed 
in  part,  as  In  the  instant  case,  t^e  cost  must 
be  equally  divided  between  flie  parties ;  and 
the  clerk  is  directed  to  tax  same  according- 
ly.  Sitch  T.  Green.  89  Okl.  18,  134  Pac.  84. 

Beversed  in  part,  and  affirmed  in  part 
All  the  Justices  concurring,  except  Justice 
OWEN,  who  was  absent,  and  Justice  TURN- 
BB  not  participating. 


IOWA  NAT.  BANK  v.  CITIZENS'  NAT. 
BANK  OF  WOONSOCKBT,  R.  I., 
et  aL    (No.  8735.) 
(Supreme  Coort  of  Oklahoma.   April  30,  1918.) 

(Byllahut  hu  the  Court.) 

1.  Chattel  Mobtoages  4s»147— Pbiobitt  or 
Lien— Knowledge. 

Where  the  owner  of  personal  property,  with- 
out fraud,  executes  a  bill  of  sale  therefor  to  an- 
other, said  bill  of  sale  being  executed  without 
consideration,  and  for  the  purpose  of  procuring 
money  for  the  owner,  the  owner  of  the  property 
retaining  the  actual  possession  of  the  property, 
and  the  one  to  whom  such  bill  of  sale  is  made, 
with  the  knowledge  and  approval  of  the  owner 
of  the  property,  executes  a  mortgage  upon  the 
property,  and  the  proceeds  resnltiDg  from  the 
sale  and  assignment  of  said  mortgage  is  deliv- 
ered to  the  owner  of  the  property,  such  mort- 
gage is  a  prior  lien  on  said  property  to  that  of  a 
mortgage  subseQuendy  executed  by  the  owner  of 
said  property  to  secure  a  past  indebtedness, 
where  the  mortgagee  of  said  subsequent  mort- 
gage at  the  time  of  taking  said  mortgage  from 
the  owner  of  said  property  has  actual  knowledge 
of  the  prior  mortgages,  and  the  manner  In  which 
the  same  were  brought  about 

2.  APPEAL  AND  ErROB  «S37S7(3)— REJECTION 

or  Evidence— BBiEr. 
In  order  to  have  reviewed  by  this  court  the 
action  of  the  trial  court  in  the  admission  or  re- 
jection of  evidmce,  the  brief  must  dearly  show 
the  evidence  complained  (tf,  and  the  ground  upon 
which  the  objection  to  audi  eridoiee  is  predi- 
cated. 

3.  Appeal  and  Ebbob  1002— Conflicting 
Evidence — Conclusiveness  op  Veedict. 

Where  the  evidence  in  an  action  at  law  is  in 
conflict,  if  there  is  sufficient  competent  evidence 
to  reasonably  sustain  the  verdict  rendered,  this 
court  will  not  disturb  the  verdict. 

4.  Replevin  €=>72— Judgmbwt^Evidence. 

The  evidence  in  this  case  carefully  uamined, 
and  the  weight  thereof  found  not  to  be  against 
the  judgment  rendered.  ] 


(commissioners*  Oidnlmi,  Division  No.  X. 
Error  ttom  District  Ciourt,  Kiowa  Count}-; 
Tbos.  A.  Edwards,  Judg& 

Action  in  replevin  by  the  Citizens'  Nation- 
al Bank  of  Woonsot^et,  B.  I.,  againtt  E. 
F.  Paxson  and  another,  in  which  the  Iowa 
National  Bank  and  the  National  Beserve 
Bank  of'  Kansas  City,  intervoted.  From 
the  denial  of  Its  motion  to  set  aside  special 
findings  of  fact  and  Its  motion  tor  a  new 
trial,  the  Iowa  National  Bank,  intorener, 
brings  error.  Affirmed. 

A.  J.  Morris,  of  Anadarko,  for  plaintiff 
in  error.  Tolbert  &  Tolbert  and  Zink  & 
aine,  all  of  Hobart,  and  Pew  &  Proctor,  of 
Kansas  City,  Mo.,  for  deftodants  in  error. 

COLLIEB,  O.  The  Cntlsens*  National 
Back  of  Woonsocfeef ,  B.  I.,  hereinafter  called 
plaintiff,  instituted  an  action  of  r^levln 
against  E.  F.  Pftxson  and  T.  E.  Olvenst  here> 
Inafter  called  def^dants,  tot  the  recovery 
of  certain  cattle  described  In  the  petition 
in  this  case,  basing  their  claim  on  same  np- 
OD  a  mortgage  executed  October  1914,  by 
E.  F.  Paxson  to  L.  C  West  and  G.  E.  GIvens, 
and  by  said  West  and  Givens  assigned  to  the 
Arnold  Brokerage  Company,  and  by  said 
company  trausforred  and  a&slgned  to  the 
Citizens'  National  Bank  of  Woonsodcet,  R. 
I.,  whicli  sold  mortgage  was  filed  of  record 
in  the  <^ce  of  the  register  of  deeds  of 
Kiowa  county  on  October  5, 1914.  The  Iowa 
National  Bank,  hereinafter  styled  int^ven- 
er,  Intervened  In  said  action,  and  set  op  a 
claim  to  said  cattle  described  in  the  petition 
In  this  case,  under  and  by  virtue  of  two 
mortgages,  one  of  which  was  executed  on 
the  29th  day  of  September,  1914,  and  filed 
of  record  on  the  12th  day  of  October,  A.  D. 
1914,  at  9  o'clock  a.  m.,  upon  which  there  is 
a  credit  of  $800,  which  mortgage  was  to  se- 
cure the  payment  of  $2,000  by  T.  E.  Givens, 
the  alleged  owner  of  the  cattle  here  sued  for, 
to  the  Security  National  Bank  of  Oklahoma 
City,  and  by  said  Security  National  Bank 
sold  and  assigned  to  said  Intervener,  in  No- 
vember, 1914,  and  upon  another  mortgage 
executed  by  said  T.  E.  Qivens  on  the  2d  day 
of  January,  1915,  and  filed  for  record  Janu- 
ary 5,  1915,  to  the  Iowa  National  Bank  of 
Des  Moines,  Iowa,  which  said  mortgage  was 
given  to  secure  the  payment  of  any  and  all 
notes  bearing  the  Indorsement  of  T.  E.  Giv- 
ens. The  National  Beserve  Bank  of  Kan&as 
Olty,  hereinafter  called  the  second  interven- 
er, also  intervened  in  said  cases,  clatnitn^ 
said  cattle  under  and  by  virtue  of  a  mort- 
gage executed  on  the  12th  day  of  October, 
1914,  by  E.  F.  Paxson  in  the  sum  of  $1,275, 
and  filed  for  record  October  14.  1914.  whlcti 
mortgage  was  executed  to  the  Farmers* 
&  Merchants*  Bank  of  Mountain  View,  Okl.. 
and  transferred  and  assigned  In  due  courae 
btfore  maturity  and  for  a  valuable  consld- 
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eratlon  by  the  said  Farmers'  &  Merchants' 
Bank  to  the  said  second  interrener. 

The  several  mortgages  hereinbefore  de- 
scribed, were  offered  in  evidence,  together 
with  a  bill  of  sale  made  by  T.  E.  Olvena  to 
his  son-in-law,  Paxson,  for  the  cattle  In 
controversy,  which  bill  of  sale  was  not  re- 
corded.  The  nn  contra  dieted  evidence  shows 
that  EL  F.  Paxson  never  bad  or  owned  any 
interest  In  the  cattle  In  controversy,  for 
which  he  received  the  bill  of  sale,  and  that 
T.  E.  Qlvens  authorised  Paxson  to  make  the 
mortgage  to  himself  and  West,  and  T.  E. 
Qlvens  Indoraed  the  note  for  $2,000  which 
was  assigned  to  the  Arnold  Brokerage  Com- 
pany, and  that  he  (Givens)  got  the  proceeds 
from  that  note  and  mortgage,  and  that  he 
(Givens)  was  fully  aware  of  all  of  the  facts 
and  drcnms-tances  snrronndlng  the  execution 
of  the  bill  of  sale,  the  execation  of  the  note, 
and  the  giving  of  the  chattel  mortgage;  that 
the  execution  of  said  bill  of  sale  was  given 
for  the  purpose  of  securing  the  indorsemoit 
of  two  persons  who  were  engaged  in  bank- 
ing, and  there  is  no  proof  of  any  frand  in 
connection  with  said  transaction. 

The  Evidence  is  in  conflict  as  to  whether 
or  not  the  Iowa  {National  Bank  had  actual 
notice  of  the  said  mortgages  executed  by  D. 
F.  Paxson,  which  had  been  assigned  to  the 
Gltbieni^  National  Bank  of  Woonsocket,  |R 
I.,  and  the  one  assigned  to  the  National  Re- 
serve Bank  of  Kansas  City,  Ho.,  prior  to  the 
taking  of  the  mortgage  that  was  executed 
by  Olvens  to  the  Iowa  Natl<»ial  Bank  on  the 
2d  day  of  January,  1016.  It  was  denied  by 
Mr.  Butler,  vice  president  and  ag^t  of  fbe 
Iowa  National  Bank,  who  took  the  mortgage 
executed  by  Givens  January  2,  1015,  that  he 
had  any  knowledge  of  the  Mil  of  sale  and  the 
execution  of  the  said  mortgages  by  B.  F. 
Paxson,  while  It  is  testified  by  D.  M.  Proctor 
and  other  witnesses  that  the  Iowa  National 
Bank  by  its  vice  preddoit  and  agent,  who 
took  the  mortgage  bearing  date  o€  January 
2, 1915,  prior  to  flie  taking  of  said  mortgage 
had  notice  the  said  mortgageGr  oecuted  by 
Paxson,  and  the  drcnmstances  of  their  exe- 
cutitm  whi(di  were  respectively  assigned  to 
the  said  intervener,  and  to  the  seomd  tn- 
tervenw.  The  unquestioned  evidence  in  the 
case  was  that  the  bin  of  sale  execnted  by 
T.  E.  Givens  to  B.  F.  Paxson  was  without 
contention. 

The  court  made  the  following  findings  of 
fact  and  conclusions  of  law: 

"(1)  The  court  finds  that  during  the  year  1914 
T.  £.  Givens  was  the  owner  of  certain  cattle  in- 
volved in  this  action ;  that  on  the  2l8t  day  of 
March,  1014,  the  wdd  T.  E.  Givens  made,  ex- 
ecuted, and  delivered  to  B.  F.  Paxson  a  bill  of 
sale  npon  said  cattle,  which  bill  of  sale  was  not 
recorded ;  that  said  bill  of  sale  was  without  con- 
sideration, and  that  aaid  E.  F,  Paxson  was  a 
son-in-law  of  the  said  T.  E.  Givens;  that  in 
order  tm  the  said  T.  E.  Givens  to  negotiate 
notes  sscnred  by  said  cattle,  it  was  necessary 
tiiat  two  persons  engaged  in  banlcins  indorse 
snch  paper,  and  in  oraer  that  T,  B.  Givens  and  | 
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Ii.  O.  West,  who  were  engaged  in  banking,  might 
indorse  snch  paper,  the  bul  of  sale  was  given 
to  E.  F.  Paxson  that  he  miKfat  make  the  note  to 
be  indorsed  by  West  and  Givens. 

"(2)  The  court  farther  finds  that  at  the  time 
of  the  execation  of  the  said  hill  of  sale  from 
Oivena  to  Paxson  there  was  no  open  and  noto- 
rious change  of  possession,  and  that  said  bill 
of  sale  was  given  by  Givens  for  the  parpose  of 
satisfying  a  regnirement  that  two  officers  of  the 
Farmers*  &  Merchants'  Bank  should  indoras 
the  cattle  paper,  and  the  court  further  finds  that 
Paxson  at  the  time  of  the  execution  of  the  note 
and  mortgage  to  West  and  Givens  was  not  the 
actual  owner  of  said  cattle. 

"(3)  The  court  further  finds  that  on  the  5th 
day  of  October,  1014,  the  said  B.  F.  Paxson 
made  a  note  in  the  sum  Qf  $2,000,  payable  April 

1,  1915,  to  Ii.  O.  West  and  T.  E.  Givens,  secur- 
ed by  a  mortgage  npon  the  cattle  described  in 
said  bill  of  sale,  which  mortgage  was  filed  for 
record  on  Octobra  6,  1014,  and  which  note  was 
indoraed  by  T.  E.  Givens  and  L.  C.  West,  nego- 
tiated to  the  Arnold 'Investment  Company,  and 
by  the  Arnold  Investment  Company  to  the  Cfti- 
zene'  National  Bank  of  Woonsocket,  R.  I.,  tbe 
plaintiff  herein. 

"(4)  The  court  further  finds  that  on  October 
12, 1914  the  said  E.  F.  Paxson  executed  and  de- 
livered to  tbe  Farmers'  &  Merchants'  Bank  of 
Mountain  View,  Ok).,  a  note  in  the  sum  of  $1,- 
275,  secured  by  a  mortgage  on  the  cattle  involv- 
ed in  this  action,  which  mortgage  was  filed  for 
record  on  October  14,  1914,  and  by  the  said 
Farmers'  &  Merdiants'  Bank  negotiated  to  tbe 
National  Reserve  Bank. 

"(6)  The  court  further  finds  that  on  the  20th 
day  of  September,  1914,  T.  E.  Givens  execnted 
and  delivered  to  the  Security  National  Bank  of 
Oklahoma  City  his  note  for  $2,000,  secured  by  a 
mortgage  upon  said  cattle,  which  mortgage  was 
filed  for  record  on  October  12,  1914,  and  that 
there  was  paid  on  said  note  on  December  2, 
1914,  tbe  sum  of  fSOO,  and  that  said  note  in 
due  course  was  transferred  to  the  Iowa  Nation- 
al Bank  of  Des  Moines,  one  of  the  interveners 
herein. 

"(6)  The  court  further  finds  that  on  January 
2, 191S,  T.  B,  Givene  executed  to  the  Iowa.  Na- 
tional Bank  his  promissory  note  in  the  sum  of 
$1,200,  secured  by  a  mortgage  on  said  cattle, 
which  mortgage  waa  Bled  for  record  on  tiie  Sth 
day  of  January,  1916. 

"(7)  The  court  further  finds  fiiat  on  January 

2,  1916,  the  said  T.  E.  Givens  executed  a  note 

in  the  sum  of  $   to  the  Iowa  National 

Bank,  secured  by  a  mortgage  npon  said  cattle, 
wbicb  mortgage  was  filed  for  record  on  the  eth 
day  of  January,  1016.  and  was  givsn  to  secure 
any  and  all  notes  bearing  the  {ndorsement  of 
said  T.  E.  Givens. 

"(8)  The  court  further  finds  that  at  the  time 
of  the  taking  by  said  Iowa  National  Bank  and 
said  National  Reserve  Bank  of  the  mortgages 
or  assignments  hereinbefore  mentioned,  said 
Iowa  National  Bank  and  National  Reserve 
Bank  had  no  actual  knowledge  of  tbe  giving  by 
said  E.  F.  Paxson  to  L.  C.  West  and  T.  E. 
Givens  of  said  mortgage  dated  October  5,  1914. 

"(0)  Tbe  court  further  finds  that  tbe  mort- 
gage given  on  January  2,  1916,  by  T.  E.  Givena 
to  the  Iowa  National  Bank,  to  secure  any  and 
all  notes  bearing  tbe  Indorsement  of  the  said 
T.  B.  Givens,  was  not  given  for  a  present  oon- 
dderatlon  passing  between  said  parties. 

"(10)  The  court  further  finds  that  on  January 
2,  1015,  and  at  the  time  of  tbe  taking  of  the 
mortgage  from  T.  E.  Givens  to  the  Iowa  Na- 
tional Bank,  Butler,  tbe  officer  of  said  bank  tak- 
ing said  mortgage,  bad  actual  knowledge  of  the 
existence  of  the  mortgage  bearing  date  of  Octo* 
ber  5,  1014,  in  the  sum  of  |2,000,  and  of  the 
mortgage  bearbu:  date  ot  October  12,  1814,  in 
the  sum  of  $1,276. 
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"Conclusions  of  liaw. 
"(1)  The  court  concludea  as  a  matter  of  lav 
that  the  giving  of  the  bill  of  sale  by  Givens  to 
Pazaon  for  the  purpose  of  mortgaging  the  cat- 
tle, and  the  giving  of  the  note  and  mortgage  up- 
on said  cattle  by  Paxson  to  West  and  Givens, 
woold  constitute  a  valid  liea  upon  said  cattle  as 
between  the  parties  thereto,  but,  not  being  fol- 
lowed by  en  open  and  notorious  change  of  pos- 
session, would  not  be  notice  to  third  parties,  ex* 
cent  those  having  actual  notice  thereof. 

''(2)  The  court  further  concludes  as  a  matter 
of  law  that  the  note  dated  September  20,  1914, 
In  the  Bum  of  $2,000,  to  the  Security  National 
Bank,  and  by  it  transferred  to  the  Iowa  Na- 
tional Bank,  and  upon  which  there  remains  un- 
aid  the  aum  of  $1,200  and  intereet,  ii  a  first 
ien  upon  said  cattle. 

"(8)  The  court  further  concludee  as  a  mat- 
ter of  law  that  the  priorities  of  mortgages  now 
outstanding  are  as  follows: 

"First  The  balance  of  $1,200  and  interest  up- 
on the  note  of  September  29,  1914,  to  the  Secu- 
rity National  ^ak,  now  held  by  the  Iowa  Na- 
tional Bank. 

"Second.  The  mortgage  for  $2,000,  with  in- 
terest, made  by  Paxson  on  October  6,  1014,  to 
West  and  Givens,  now  held  by  plaintiff. 

"Third.  The  mortgage  of  $1,275,  with  inter- 
ost,  dated  October  12, 1914.  made  bv  E.  F.  Pax- 
son to  the  Farmers'  &  Merchants  Bank,  and 
which  was  indorsed  to  the  National  Reserve 
Bank. 

"Fourth.  The  mortgage  dated  January  2, 1915, 
made  by  T.  E.  Givens  to  the  Iowa  National 
Bank  to  secure  the  indorsements  upon  the  notes 
indorsed  by  T.  B.  Givens. 

"Done  at  Hobart,  0U„  this  9th  day  of  May, 
1916. 

"Thomas  A.  Edwards,  District  Judge." 

Thereupon  the  intervener  moved  the  court 
to  set  aside  the  special  finding  of  fact  Nos. 
0  and  10,  upon  the  ground  that  the  same  are 
not  sustained  by  suffldent  evidence,  and  are 
contrary  to  the  evidence  In  said  case,  which 
motion  was  overmled  and  excepted  to  by  the 
intervener.  Thereafter  timely  motion  was 
made  by  the  intervener  for  a  new  trial,  which 
motion  was  overruled,  excepted  to,  and  this 
case  brought  by  the  Intervener  to  this  court. 

[1 ,  t]  It  Is  contended  by  all  of  the  parties  to 
the  record  that  this  is  an  equity  case,  and  that 
therefore  this  court  should  review  the  entire 
evidence  and  determine  whether  or  not  the 
weight;  of  the  evidence  is  clearly  against  the 
judgment  rendered,  and  with  this  contention 
we  cannot  agree.  The  action  commenced,  be- 
ing one  of  replevin,  was  a  law  case,  and 
therefore  If  there  Is  competent  evidence, 
though  In  condict,  to  reas<mably  sustain  the 
Judgment  rendered,  the  judgment  will  not  be 
disturbed. 

The  errors  assigned  are: 

"<1)  In  making  finding  of  fact  No.  9;  (2)  in 
making  finding  of  fact  No.  10;  (3)  error  in 
overruling  the  motion  of  the  plaintiff  in  error 
to  set  aside  said  findings  of  fact  Nob.  9  and 
10;  (4)  said  coart  erred  in  admitting,  over  the 
objection  of  the  plaintiff  in  error,  certain  incom- 
petent, irrelevant,  and  immaterial  evidence;  (5) 
said  court  erred  in  excluding  certain  competent, 
material,  and  relevant  evidence  tendered  by  the 
plaintiff  in  error;  (6)  said  court  erred  in  ren- 
dering said  judgment  against  this  plaintiff  in 
error,  in  that  it  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law;  (7)  said  court 
erred  In  overruling  the  motion  for  a  new  trial 
filed  by  the  plaintis  in  error." 


There  is  not  set  out  In  the  brief  the  evi- 
dence complained  of,  and  the  ground  uiwn 
which  objection  to  such  evidence  was  predi- 
cated, therefore  this  court  will  not  wmslder 
said  assignments  4  and  5.  "In  order  fo  have 
reviewed  by  this  court  the  action  of  the  trial 
court  in  the  admission  or  rejection  of  evi- 
dence, It  must  be  clearly  shown  by  the  brief 
the  evidence  complained  of  and  the  ground 
upon  which  objection  to  such  evidence  is 
predicated."  Connelly  et  al.  v.  Adams  et  al.. 
152  Pac.  607 ;  First  Bank  of  MaysvlUe  et  al. 
V.  Alexander,  49  Okl.  418, 153  Pac.  e46. 

[3,4]  The  sixth  assignment  of  error  pre- 
sents the  most  serious  proposition  involved 
In  the  case,  the  sufficiency  of  the  evidence  to 
sui>port  the  jiidgmrat  rendered  by  the  court, 
and  the  Important  QuestliHi  involved  therein 
Is  as  to  the  validity  of  the  mortgages  execut- 
ed by  E.  F.  Paxson  and  assigned  to  the  inter- 
vener, and  the  validity  of  the  mortgage  ex- 
ecuted by  Paxson  and  assigned  to  the  second 
Intervener.  The  undisputed  evldoice  is  that 
at  the  time  of  the  execution  of  said  t^o 
mortgages  Paxson  did  not  own  the  cattle 
mortgage;  that  the  same  belonged  to  T.  E. 
Givens,  and  that  the  bill  of  sale  given  by 
Glvois  to  Paxson  was  glv^  without  consid- 
eration, and  the  possession  of  the  cattle  re- 
tained by  Givens;  that  the  said  mortgages 
were  executed  with  the  full  knowledge  of 
Givens:  that  he  recognleed  the  debts  secur- 
ed by  said  mortgage  as  his  own  debts,  and 
indorsed  the  notes  which  said  mortgages  were 
given  to  secure,  and  that  Givens  received  the 
proceeds  of  said  mortgages;  and  that  sub- 
sequent to  the  execution  of  said  mortgagee  by 
Paxson,  Givens,  the  owner  of  said  cattle,  with 
knowledge  of  the  plaintiff  of  the  Paxson 
mortgages  and  the  manner  In  which  created, 
mortgaged  the  cattle  to  the  plaintiff  to  secure 
a  prior  Indebtedness.  We  aie  therefore  of 
the  of^icMi  that  in  said  tran>actl<m  the  said 
Paxson  was  the  mere  agent  of  Glv^ia,  a  mere 
vehicle  by  which  In  ^ect  Givens  executed 
the  nwrtgagea  which  were  assigned  to  the  In- 
tervener and  to  the  second  Intervener,  and 
that  said  mortgages  were  valid  and  binding 
obilgationa  as  against  all  parties  having  ac- 
tual notice  of  the  transaction,  whldi  reaolted 
In  the  execution  of  said  mortgages.  "A  mort- 
gage made  under  an  assumed  name  by  the 
owner  of  the  land  Is  binding;  the  Identity 
of  the  mortgagor  as  the  owner  being  proved." 
Jones  on  Mortgages  (7tb  Ed.)  {  63. 

In  John  S.  Brlttain  Dry  Goods  Co.  v. 
Blanchard  et  at,  60  Kan.  263.  66  Pac  474, 
it  is  held: 

"F.  arranged  with  B.,  8.  ft  R.  for  a  loan  of 
money  to  enable  him  to  purchase  a  herd  of  cat- 
tle ;  agreeing  to  execute  a  bill  of  sale  of  them, 
when  purchased,  to  V.,  and  that  V.  should,  in 
turn,  execute  notes  and  mortgages  upon  them  to 
secure  the  money,  and  representing  that  he  did 
not  wish  to  execute  the  securities  in  his  own 
name,  because  to  do  so  might  affect  the  credit  of 
a  bank  of  which  he  was  president.  The  ar- 
rangement was  carried  out.  except  tiiat  F.  did 
not  execute  the  bill  of  sale  to  V.  Hdd  that  ia 
the  absence  of  a  showing  of  fraodolMit  purpose 
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opoD  tbe  part  of  B.,  S.  &  R.  the  mortgase  waa 

not  iovalid  as  to  third  persons  because  of  V.'b 
lack  ot  property  interest  in  the  cattle." 

In  tbe  body  ot  the  opinion  it  is  said: 
"It  ia  true  that  Vinson  had  no  interest  is  tbe 
cattle.  He  was  employed  ee  a  mere  interme- 
diary through  whom  to  transmit  a  mortgage  lien 
npoD  them  to  the  defendants  in  error.  But  the 
piftintiff  in  error  does  not  daim  that  the  ar- 
raagement  by  which  he  was  to  so  act  was  en- 
tered into  by  the  defendants  in  error  with  fraud- 
ulent purpose  upon  their  part  Blanchard, 
Shelly  ft  Rogers  agreed  to  accept  secoritiea  from 
Vinson  qpon  the  assurance  by  SV>lti  that  he 
would  transfer  the  legal  title  to  Vinson  by  bill 
of  sale.  They  did  not  aitree  to  accept  them 
from  Vinson  in  order  to  aid  Folts  to  cover  up 
the  title  to  his  property,  but  to  avoid  the  credit 
of  Foltz's  bank  becoming  affected,  as  it  was  rep- 
resented it  might  be,  if  Foltz,  its  pr^ident,  were 
to  execute  a  mortgage  in  bis  own  name.  Tlieir 
assent  to  this  arrangement  for  this  reason  may 
not  have  been  laudable  or  praiseworthy,  but  it 
was  not  fraudulent  in  fact,  as  against  Foltz's 
creditors." 

In  Dendy  et  fll.  v.  First  Nat.  Bank  of  Ooble- 
sklU,  N.  T.,  76  Kan.  301,  91  Pac.  682,  It  Is 
said: 

"The  attack  upon  the  validity  of  the  mortgage 
is  based  upon  the  circumstance  that  Hyre,  the 
nominal  mortgagor,  never  had  any  real  interest 
in  the  cattle.  They  were  owned  by  the  commis- 
sion company  of  which  Hyre  was  an  employfi. 
Be  signed  the  note  and  mortgage  at  tbe  request 
of  tbe  company,  and  for  its  parposes.  The  de- 
fendants argue  that,  as  Hyre  nad  no  title^,  a 
mortgage  executed  by  him  could  create  no  lien. 
Tfaere  was  an  effort  on  the  part  of  the  plain* 
tiff  to  show  that  as  a  part  of  tbe  transaction 
tbe  company  gave  Hyre  a  bill  of  sale  of  the 
cattle,  thereby  vesting  in  him  the  legal  title  as 
a  basis  for  his  making  the  mortgage.  Probably 
the  execution  of  his  bill  of  sale  was  not  estab- 
lished ;  the  reference  to  it  ia  tbe  eridoice  fall- 
ing  sliort  of  technical  proof  of  that  fact  But 
tbe  omission  is  not  important.  Tbe  company 
was  the  actual  owner  of  the  cattle.  In  accept- 
ing and  assigning  the  mortgage,  it  rect^ized 
Hyre  as  their  formal  owner — as  the  holder  of 
the  legal  title.  The  execution  of  a  biU  of  sale 
could  add  nothing  to  the  force  of  such  recogni- 
tion. By  the  purchase  of  the  note  the  bank  ac- 
quired a  valid  lien  on  the  cattle." 

In  Wogan  r.  CStizena*  Nat.  Bank  ot  Ft 
Scott  et  al.,  9S  Kan.  774.  149  Pac.  411,  It  la 

held: 

"An  owner  of  personal  property  represented 
that  it  bad  been  transferred  to  another,  and  be 
with  such  other  applied  for  a  loan  of  money 
secured  by  a  chattel  mortgage  executed  by  suod 
vendee  on  tbe  property  represented  to  have  been 
sold.  It  was  not  a  bone  fide  sale  of  tbe  prop- 
erty, but  the  owner  not  only  represented  to  the 
mortgagee  that  It  was  an  actual  sale,  and  aided 
in  tbe  obtaining  of  the  loan  upon  the  mortgage, 
but  he  also  indorsed  the  note  which  was  secured 
by  the  mortgage.  The  property  was  sufficiently 
described  in  tbe  mortgage,  which  was  duly  Sled 
for  record.  Held,  that  the  mortgage  was  valid, 
not  only  as  between  the  imrties  to  its  execution, 
but  also  as  against  a  third  party,  who  subse-' 
quently  obtained  a  mortgage  upon  tbe  same 
property  executed  by  tbe  owner." 

We  think  the  finding  as  to  the  time  tbe 
plaintiff  took  the  mortgage  from  Glvens  dated 
January  2, 1915,  to  secure  the  Indorsement  of 
notes  heretofore  made  by  Glvens,  Is  supported 
by  tbe  weight  of  the  testimony,  and  therefore 
the  said  mortgages  executed  by  Paxson  were 


prior  In  right  to  the  said  mortgage  executed 
by  Glvens  to  the  plalntifC  on  the  2d  day  ot 
Jannary,  JSlt^  and  that  therefore  the  Judg- 
meat  ot  the  court  as  to  die  ^orlty  of  the 
semiU  mortgages  luTolved  In  this  contro- 
versy Is  sufficiently  stoiported  by  competent 
testimony.  The  motion  for  a  new  trial  we 
think  was  properly  overruled. 

It  Is  true  that  In  the  seventh  finding  of 
facts,  the  court  errs  in  stating  "that  T.  B. 
Glvens  executed  a  note  in  $  •  to  the  Iowa 
National  Bank,  secured  a  mortgage  upon 
said  cattle,  whl<^  was  given  to  secure  any 
and  all  notes  bearing  the  indorsement  of 
the  said  T.  EL  Glvens,"  as  no  note  was  given ; 
only  a  mortgage  was  executed  to  secure  said 
indorsements;  but  sudi  error  Is  an  error 
without  Injury. 

It  may  not  be  Improper  for  us  to  say  that, 
while  we  have  held  that  this  case  was  a  law 
case,  and  decided  it  along  that  line,  even  If 
It  were  an  equity  case  we  feel  confident  that 
we  could  not  say  that  the  weight  of  the  evi- 
dence Is  clearly  against  the  finding  of  tbe 
conrt  and  the  Judgment  rendered. 

Plndlng  no  error  in  the  record,  this  cause 
Is  affirmed. 

Commissioner  RUMM0N3,  having  been  of 
counsel  in  the  lower  court,  did  not  partici- 
pate In  this  opinl(H). 

PBR  CURIAM.  Adopted  In  whole. 


LONGEST  V.  LANGFORD  et  al.   (No.  8670.) 

(Supreme  Court  of  Oklahoma.    April  9,  1918. 
Rehearing  Denied  May  21,  1918.) 

(Syllabus  hy  the  Coart.) 

TSIA.L  ^=»141— DlBEOTED  VEBDICT— EVIDENCE. 

Where,  in  an  action  involving  the  title  to 
a  tract  of  land,  the  uncontradicted  and  undis- 
puted evidence  shows  the  legsl  and  equitable 
title  in  the  plaintiffs,  and  the  defendant  does  not 
introduce  any  evidence  tending  to  prove  a  sope- 
rior  title  in  himself,  or  any  defense  to  die  plain* 
tiffs'  action.  It  is  not  error  for  the  trial  court  to 
instruct  a  verdict  for  tbe  plalntiffsL 

Error  from  District  Court,  J^erson  Coun- 
ty; Cham  Jones,  Judge. 

Action  by  W.  0.  Langford  and  another 
against  C.  J.  Longest.  Judgment  for  plain- 
tiffs upon  a  directed  verdict,  motion  for  new 
trial  overruled,  and  defendant  brings  error. 
Affirmed. 

See,  also,  169  Pac.  493. 

Gmce  ft  Potter,  of  Ardmore,  and  J.  B. 
Harper,  ot  Waurika,  for  plaintiff  in  error. 
Guy  Green,  of  Waurika,  for  defendants  In 

error. 

RAINET,  J.  The  parties  to  this  appeal 
will  be  designated  as  they  appeared  In  the 
trial  court  The  plaintiffs,  W.  G.  Langford 
and  Sallle  Langford,  Instituted  this  action 
against  the  defendant,  C.  J.  Longest,  to  re- 
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cover  the  pmsesBlon  oi  a  140-acTe  tract  of 
land  allotted  to  W.  H.  Bonrland,  a  duly  en- 
nrfled  cltisen  of  the  Chickasaw  Nation,  and 
tor  rents  for  the  years  191S,  1914,  and  1915. 
The  plalntlfls,  In  their  petition  and  In  the 
evidence  offered  by  them,  deraigned  their  ti- 
tle from  tlie  allottee  in  two  separate  ways : 
First,  through  an  ezecntor's  deed  ^m  W. 
F.  Bonrland  to  J*.  P.  Bonrland,  execnted  pnr^ 
suant  to  an  order  of  the  probate  coart  of  Car- 
ter coonty,  a  deed  from  3.  P.  Bonrland  to  A. 
W.  Meltcm,  and  a  deed  from  A.  W.  Mdton  to 
Melton  A  Splvey,  the  grantors  of  the  plain- 
tiffs ;  aeccmd,  through  deeds  from  two  of  the 
heirs  of  W.  H.  Bonrland,  deceased,  to  plaln- 
tlffiB*  grantors,  and  through  deeds  from  other 
heirs  to  plalntiffii.  In  his  answer,  the  de- 
fendant admitted  the  execution  of  the  deed 
from  1  P.  Bonrland  to  A.  W.  Helton,  and  al- 
leged that  J.  P.  Bonrland  had  title  to  the 
land,  and  the  rlglit  to  convey  the  same  at  the 
tlnie  of  Ito  execution,  but  further  alleged 
that  Mr.  Melton  refused  to  accept  the  deed 
when  tendered  to  him,  and  refused  to  and 
did  not  pay  for  the  land.  The  defense  made 
to  the  tdtle  sought  to  be  established  through 
the  deeds  from  the  heirs  of  the  decedent  to 
the  plaintiffs  was  that  said  conveyanoea  were 
insufficient  to  convey  title,  since  none  of  the 
grantors  therein  had  been  in  possession  of 
the  land  for  more  than  one  year  next  preced- 
ing the  execution  of  said  deeds,  and  that  the 
same  were  therefore  champertous  and  void 
as  to  the  defendant  As  a  further  defense 
to  these  deeds  the  defendant  pleaded  that  the 
grantors  therein  did  not  have  any  title  to  the 
land  conveyed  at  the  time  of  the  executl<m 
of  their  deeds,  because  of  the  fact  that  the 
title  to  the  land  had  already  vested  in  J.  P. 
Bourland  by  virtue  of  the  deed  executed  to 
him  by  W.  F.  Bourland,  as  executor.  De- 
fendant also  alleged  title  in  himself,  based 
upon  a  deed  executed  to  him  by  J.  P.  Bour< 
land  on  the  26th  day  of  April,  1915.  Trial 
was  had  to  a  jury,  and  at  the  conclusion  of 
the  evidence  offered  by  the  plaintiffs  and  the 
defendant  the  court  Instructed  a  verdict  for 
the  plaintiffs.  The  defendant's  motion  for  a 
new  trial  was  overruled,  and  he  has  brought 
the  case  here  for  review. 

During  the  course  of  the  trial  It  was 
agreed  by  the  plalntlfls  and  the  defendant 
that  the  executor's  deed  from  W.  F.  Bour- 
land to  J.  P.  Bourland  conveyed  to  the  latter 
a  good  and  perfect  title,  as  alleged  in  the 
defendant's  answer,  and  for  this  reason  It 
becomes  unnecessary  for  us  to  consider  plain- 
tiffs' claim  of  title  based  upon  the  deeds  sub- 
sequently executed  by  the  heirs  to  them  and 
to  their  grantors,  and  the  defense  made  to 
tills  claim  of  title;  the  effect  of  the  agree- 
ment being  to  eliminate  this  issue  from  the 
cas& 

The  undisputed  evidence  In  the  case  is  that 
the  defendant  went  into  possession  of  the 
land  88  the  tenant  ct  plaintiffs^  grantors, 
Mdtoo  A  SnAvey,  and  that  he  had  been  In 


oontinnoas  poBseaalon  Uiereof  for  serai  years 
at  the  time  of  tba  trial.  At  the  tooeptlGMi  of 
the  tnancy  the  plalntlfts'  grantors  controlled 
this  land,  together  with  other  lands,  by  vlr- 
tne  of  a  lease  tnxn  the  allottee,  whldi  ex- 
pired (December  31,  1913.  Before  the  expira- 
tion of  this  lease,  and  m,  to  wit,  November 
%  1912,  plalnttffs'  grantors  secured  a  deed 
from  J.  P.  Bonrland.  dated  November  2S, 
1912,  and  recorded  April  9, 1913. 

There  are  several  questloiis  argned  In  the 
brieta,  and  it  is  eamwtly  insisted  by  oonnsd 
for  defendants  In  error  that  the  defteidant. 
Longest,  having  remained  In  possession  of 
the  land  after  the  explnUlon  of  his  leu^  Is 
estopped  to  dispute  the  title  of  the  plalntlfls^ 
who  are  the  grantees  of  the  Oefendant'a  land- 
Imrd.  Counsel  fbr  defoidant  oratoid  that, 
since  there  was  a  idiange  in  the  title  nt  the 
landlord  after  the  lnoes)tlott  of  Uie  tenancy, 
the  defendant  Is  not  estiwped.  After  having 
carefully  namlned  and  ccauMenA  the  reoi 
ord,  we  find  that  it  la  nnnecesaary  to  pass  on 
this  question,  for  the  zeuon,  If  we  assome 
wtthont  deciding  that  tlie  defendant  Is  In  a 
poeltloD  to  dispute  the  title  of  the  plaintiffs, 
we  are  of  the  opinion  tibat  (he  plalntllEs  have 
proven  a  superior  and  paramoont  tltl& 

As  her^before  stated,  the  plalntlfls  and 
the  defadant  have  agreed  that  ttie  deed  from 
W.  F,  Bourland,  executor,  to  J.  P.  Bonrland, 
otmveyed  the  fee-simple  title  to  the  land  to 
the  said  J.  P.  Bourland,  from  whom  both 
plaintiffs  and  def^dant  deralgn  their  req;>ec- 
tlve  titles.  Then  when  plaintiffs  (Stored  in 
evidence  the  deed  from  J.  P.  Bonrland  to  th^ 
grantor,  A.  W.  Melton,  the  deed  from  Mel- 
ton to  Melton  &  Splvey,  and  the  deed  from 
Melton  St  Splvey  to  themselves,  they  made  a 
prima  ftide  ease.  Now  Uie  only  defense  made 
to  this  chain  of  title  was  that  Mr.  Melton  did 
not  accept  the  deed  from  3.  P.  Bourland,  and 
refused  to  pay  for  the  land.  In  sui^rt  of 
this  claim  counsel  for  defendant  offered  die 
testimony  of  Mr.  A.  W.  Mdton,  whom  they 
made  their  witness  for  this  purpose.  Mr. 
Melton  testified  positively  that  he  did  accept 
the  deed,  and  that  he  paid  $1,000  oo  the  to- 
tal  purchase  price  of  $2,800.  The  circum- 
stances surrounding  the  transaction,  whldi 
are  somewhat  unusual,  may  be  briefly  stated 
as  follows:  The  will  of  W.  H.  Bourland,  de- 
ceased, Is  not  in  the  record,  and  we  are  not 
advised  In  any  way  as  to  the  terms  therec< 
but  It  appears  that  Mrs.  M.  B.  Bourland,  his 
widow,  and  Lula  O.  Watklns,  his  danghtw, 
quitclaimed  all  their  right,  title,  and  lotot^ 
est  In  the  land  In  ccmtroversy  to  W.  F.  Bour- 
land, executor;  that  W.  F.  Bourland,  as 
executor,  sold  the  land  under  the  authority 
of  the  probate  court  of  Carter  county,  to  J.  P. 
Bourland,  for  a  coniriderati<m  of  $2,600,  and 
accounted  in  said  Iconrt  tor  the  proceeds 
thereof.  The  deed  executed 'by  3.  P.  Bonr- 
land to  A.  W.  Melton  was  ddlvered  to  Mr. 
Melton  by  W.  F.  Bourland,  and  Mr.  Melton 
took  the  deed  and  submitted  the  abstract  of 
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title  to  his  RttOTneys  for  exaoilnatlon.  Tbe 
attorneys  were  doobtfol  as  'o  whether  the 
executor's  deed  conveyed  all  the  dtle  to  the 
land,  bvt  advised  Mr.  Melton  chat  it  con- 
veyed at  least  a  two-fifths  Interesi; '  that 
they  were  not  positive  as  to  some  of  the 
other  Interests  being  conveyed  by  this  deed, 
on  account  of  an  appearance  made  for  some 
of  the  minor  heirs  in  some  court  proceeding. 
It  was  Insisted  by  W.  F.  Bourland  that  the 
deed  did  convey  aU  the  title,  and  by  Mr.  Mel- 
ton, on  the  advice  of  his  attorneys,  that  It 
did  not,  and  for  this  reason  Mr.  Melton  did 
not  Immediately  pnt  the  deed  of  record  or 
pay  tor  the  land,  but  later,  and  In  Novem- 
ber, 1913,  he  and  Frank  Bourland  met  in  Ft 
Worth,  Tex.,  and  had  a  settlement,  whereby 
Mr.  Melbm  accepted  the  executor's  deed,  to- 
gether with  another  deed  to  the  same  land 
from  Frank  Bourland,  paid  $1,000,  and  enter- 
ed Into  a  contract  to  pay  $1,G00,  the  remain- 
der of  the  purchase  price,  when  the  title  was 
perfected,  the  $1,000  representing  the  consid- 
eration  tor  the  interest  of  W.  F.  Bourland 
and  that  ot  3.  P.  Bourland,  which  at  least 
was  conceded  to  have  been  conveyed  by  the 
two  deeds. 

We  would  be  unable  to  aay  frran  the  evi- 
doice  In  ftaa  record  in  this  case  whether  the 
Z.  P.  Bourland  deed  to  A.  W.  Udton  con- 
Teyed  more  than  the  latere^  J.  P.  Bourland 
BDBy  have  Idierited  in  the  land,  were  it  not 
for  the  fact,  as  above  recited,  that  the  parties 
have  stUiulated  tliat  he  bad  the  fee-almple 
title  to  aU  the  interest  of  aU  ttw  heirs  at  tha 
time  he  executed  this  deed.  We  deem  it 
unnecessary  to  incorporate  in  this  opinion 
Mr.  Melton's  testimony  in  full.  It  la  substan- 
tially as  we  have  stated.  We  do  not  think 
the  court  or  Jury  would  have  been  Justified 
in  drawing  any  condnsion  therefr<HQ  other 
then  that  Mr.  Melton  accepted  the  J.  P.  Bour- 
land deed  for  whatever  interest  It  did  con- 
vey, paid  the  $1,000  thereon,  and  agreed  to 
pay  the  balance  due  ou  the  purchase  price 
when  the  title  was  perfected.  It  seems  to 
have  been  understood  between  him  and  W. 
F.  Bourland  that  qnitclaim  deeds  from  the 
remaining  three  heirs  would  make  the  title 
free  from  doubt,  and  Mr.  W.  F.  Bourland 
agreed  to  secure  such  deeds  from  these  heirs. 

The  record  does  not  disclose  what  arrange- 
ments had  been  made  between  W.  F.  Bour- 
land and  J.  P.  Bourland  as  to  the  distribution 
of  the  m(Hiey  received  as  purchase  price  for 
ttie  land,  but  the  authority  of  W.  F.  Bour- 
land to  act  for  J.  P.  Bourland  in  the  trans- 
action Is  not  questioned. 

Under  these  circumstances  we  are  of  the 
opinion  thst,  althot^h  Mr.  Melton  q:nestloned 
the  extent  of  the  title  omveyed  by  the  J.  P. 
Bourland  deed,  and  %%  first  refused  to  accept 
the  same  and  to  pay  any  consideration  there- 
for, later,  and  long  prior  to  the  time  defend- 
ant secured  his  deed  frun  J.  P.  Bourland,  i 


Mr.  M^ton  did  aeo^t  the  deed  for  what- 
ever Interest  it  conveyed.  It  follows  that 
whatever  title  3.  P.  Bourland  had  at  the  time 
of  the  delivery  of  the  deed  to  Mr.  Melton, 
which  is  here  stipulated  to  be  the  fee-edmple 
title,  passed  to  Mr.  Melton  and  subsequently 
passed  to  Melton  and  Splvey  and  from  Melton 
and  Splvey  to  the  plaintUfs.  This  being  true, 
there  was  no  outstanding  title  to  pass  to  the 
defendant  by  virtue  of  the  deed  executed  to 
him  by  J.  P.  Bourland  on  April  29,  1915. 

It  follows  that  the  trial  court  was  right  in 
directing  a  verdict  for  the  plalntlifs,  and  the 
Judgmeuc  is  therefore  affirmed.  All  the  Jns- 
tices  omcur. 


LUSK  et  al.  v.  WILKES.   (No.  8265.) 
(Supreme  Court  of  Oklahooia.    Jan.  9,  1918> 
Behearing  Denied  May  21,  IfUa) 

CfiffJJobiM  &v  (Ac  0<mrt.) 

1.  OAvxaaB  <c»241—"PASsnteEBS"— Postal 
Glkbkb. 

Postal  clerkfl,  while  on  duty  in  charge  of 
mail  in  tbe  course  of  transportation,  are  pa»- 
sengers  for  reward,  and  the  carriw  owes  them 
the  same  duty  as  it  does  its  other  psswMigers. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

2.  Cabbiebs  «s»29(>(1)  —  Passeitobbs  —  Cabe 
Rgquibbd. 

A  carrier  of  persons  for  reward  must  use 
the  utmost  care  and  diligence  for  their  safe  car- 
riage, muBt  provide  everything  necessary  for 
that  purpose,  and  must  exercise  to  that  end  a 
reasonable  decree  of  skill, 

3.  NBOLZQSifOB  4s>l  —  "Aonozf ABU  NXOLI- 
oencb"— BxaiaiffTs. 

In  ever;  case  involving  actionable  negli- 
gence, there  are  necessary  three  elements:  (1) 
The  ezlatence  of  a  duty  on  the  part  of  the  de- 
fendant to  protect  tbe  plaintiff  from  the  injury 
of  which  he  complains ;  (2)  a  fallore  by  tbe  de- 
fendant to  perform  that  duty ;  and  (3)  an  in- 
Jury  to  the  plaintiff,  proximately  caused  from 
such  failure  of  tha  defendant. 

[Bd.  Note.— For  other  definitioni|,  see  Words 
and  Phrases,  First  and  Sectmd  Series,  Actiona- 
ble Negllgenee.3 

4.  Garbiebs  <S=»269,  200(1)  —  Tbansfkb  or 

PABSENGEBS  —  IlTJtrST  TO  POSTAZ.  CLEBK  — 

LiABiLiTS— "Actionable  Negligence." 
Where  a  transfer  is  made  necessary  by  rea- 
son of  a  wreck  and  delay  occasioned  thereby, 
and  the  carrier  pending  such  transfer  provides 
for  the  use  of  its  passengers  suitable  coaches 
properly  heated,  open  for  their  use,  in  which 
they  might  take  refuge  at  all  times,  it  haBj)er- 
formed  its  fall  duty.  And  the  fact  that  the  em- 
ployment of  a  passenger  as  a  railway  mail  clerk 
prevents  him  from  occupying  such  coaches,  but 
requires  that  he  remain  outside  in  charge  of  tbe 
mail,  and  he  thereby  contracts  an  illness,  the 
failnre  of  the  carrier  to  provide  falm  shelter 
and  warmtii  at  the  place  where  such  mail  is 
transferred,  other  than  the  coaches  referred  to, 
does  not  constitute  actionable  negligence. 

Commissioners*  Opinion,  Division  No.  4. 
Error  from  District  Oourt,  Pontotoc  Oounty ; 
Tom  D.  McK«own,  Judce^ 

AcUtm  by  M.  D.  Wilkes  against  James  W. 
LuA  and  others,  receivers  of  tite  St.  Louis 
ft  San  Francisco  Bail  road.    Judgment  for 
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plalnttff,  and  detendanti  Iwlng  error.  Be- 
▼ersed. 

W.  I".  Evans,  of  St.  Lonlo,  Mo.,  and  R.  A. 
KteUuchmidt  and  B.  H.  Foster,  both  of  Okla- 
homa City,  for  plaintlflB  in  error.  J.  A.  L. 
Wolfe  and  J.  H.  Wood,  both  of  Sherman, 
Tex.,  and  Wlmblsb  &  Dnncan.  of  Ada,  for 
defendant  In  error. 

EDWARDS,  O.  The  defendant  In  error 
win  be  referred  to  as  plaintUf,  and  the 
plaintiffs  In  error  as  defendants,  according  to 
their  position  In  the  lower  court 

This  action  was  Instltnted  by  the  plain- 
tiff In  the  district  court  npon  a  petition  set- 
ting out  two  causes  of  action.  In  the  first 
cause  of  action  It  is  alleged  that  the  plaintiff 
was,  at  the  time  of  the  injnry  sued  for,  in 
the  employ  of  the  United  States  government 
as  a  raUway  mall  clerk,  and  was  engaged  in 
the  i>erformance  of  his  duties  as  such,  on  a 
train  operated  between  the  cities  of  Denlson, 
Tex.,  and  Sapulpa,  Okl. ;  that  on  the  23d  day 
of  December,  1913,  said  train  was  stopped 
by  a  wreck  that  blocked  the  trac^  and  the 
conductor  of  the  trfaln  upon  which  plaintiff 
was  at  work  ordered  the  mall  taken  out  of 
the  mail  car  and  carried  to  a  point  beyond 
the  wreck,  to  be  loaded  upon  another  train, 
and  It  was  necessary,  under  the  postal  r^- 
ulations,  that  plaintiff  remain  with  and  wat<A 
such  mall ;  no  train  was  provided  on  the  fur- 
ther side  of  said  wreck  for  more  than  three 
hours  after  said  mail  was  so  placed ;  that 
It  was  bitterly  cold,  and  plaintiff  complained 
to  defendants'  superintendent  In  charge,  and 
asked  to  have  a  fire  built,  whi(^  the  superin- 
tendent agreed  to  have  done,  but  which  not 
being  done,  plaintiff  requested  the  said  super- 
intendent to  put  the  maU  on  a  work  train 
and  have  same  carried  to  the  next  station 
north,  which  request  was  refused;  that 
plaintiff  was  insufficiently  clad,  and  as  a 
conseqneuce  contracted  a  severe  cold,  with 
Incipient  pneumonia;  that  his  feet  were 
frost  bitten,  and  he  was  confined  to  his  bed 
for  a  period  of  two  weeks,  and  was  un- 
able to  perform  his  duties  as  mall  clerk  for 
about  two  months.  The  second  cause  of  ac- 
tion is  for  injuries  alleged  to  have  heea  sus- 
tained at  a  later  period,  «id  upon  the  Issue 
raised  on  this  cause  of  action  the  verdict  of 
the  Jury  was  In  favor  of  thQ  defendants,  and 
the  same  is  not  involved  in  this  appeaL 

The  answer  of  the  defendants  is.  first,  a 
general  denial,  and.  second,  a  idea  of  con- 
trUmtory  netfigence.  The  case  was  tried  to 
a  jnry.  and  a  verdict  Tetnmed  in  favor  of 
the  plaintiff  upon  the  first  cause  of  action, 
and  in  ftivor  of  the  dcfoadants  iqma  the 
seccmd  eanee  of  actton.  From  tbe  Jndgment 
in  favor  of  the  plaintiff,  the  deflEoidants  have 
appealed  to  this  court 

The  evidence  discloees  that  at  Scnllln,  the 
last  depot  sontb  of  the  vrreA,  a  distance  of 
about  two  miles,  there  was  a  tiepU  for  the 
acooauDodatlon  ot  paaeoniw.  At  thJs  point 


also  was  eat  out  tiie  regular  paaeeiiser  coaA- 
CB.  that  paaaoissrB  might  nnaln  tbenin 
in  comfbA  while  the  transfer  at  the  wnA 
was  .being  carried  out ;  It  being  Om  pap- 
pose not  to  transport  the  paaeengen  to  t2ie 
scene  of  the  wreck  mitU  the  train  from  tlie 
norOi  to  wfaltib  ttw  tranefbr  was  to  be  made 
should  arrive  ready  to  proceed  on  Ow  wmy 
to  Sapnipa.  After  the  mall  was  miloadea 
from  the  mail  car  at  the  scene  of  the  meA, 
that  car  also  was  retamed  to  ScnlUn.  On 
the  north  side  of  the  wredr  waa  a  work  train, 
consisting  of  nivee  or  fimr  ears,  among  whldi 
was  a  caboose  and  a  dining  car.  TUs  woA 
train  was  near  the  fli»ot  wlme  Uie  nmU  was 
deposited  to  await  the  train  from  the  north, 
and  was  open  to  the  plaintttt.  and  Iw  was 
invited  to  occupy  same,  and  did  ttt  flact  oc- 
cupy it  for  some  20  minutes  before  the  train 
from  tiie  north  finally  arrived,  niere  was 
nothing  to  prevent  the  plaintiff  from  remain- 
ing with  the  other  passengers  in  the  r^colar 
passenger  coaches  at  Scullin,  nor  from  re- 
turning to  that  point  from  the  scene  of  tbe 
wreck  in  the  mall  car,  when  it  was  returned 
there,  nor  from  occupying  tbe  caboose  of 
the  work  train  during  the  delay,  except  the 
duty  owed  by  him  to  his  «nployer,  the  gov- 
ernment, of  watching  the  mall  while  wait- 
ing for  the  transfer  to  be  completed. 

[1]  Several  assignments  of  error  are  ar- 
gued as  grounds  for  reversal,  Imt  the  deter^ 
mlnatlon  of  the  second  assignment  will.  In 
our  Judgment,  dispose  of  the  case.  This  as- 
signment relates  to  the  action  of  the  trial 
court  in  overruling  defmdants*  demurrer  to 
plalntttrs  evidence  and  In  overruling  defoid- 
ants*  motion  for  a  peremptory  instmctiML 
Under  this  assignment  it  Is  necessary  that 
this  court  determine  whether  or  not  a  carrier 
of  passengers  Is  liable  to  a  railway  maQ 
clerk  while  being  transported  npon  Its  Mn^, 
In  the  discharge  of  his  dnties  as  such  mall 
clerk,  for  injuries  arising  from  exposure  in 
guarding  the  mail  during  a  transfer  at  a 
point  other  than  a  regular  transfer  point, 
made  necessary  by  a  wreck  upon  the  line  <tf 
the  carrier.  It  has  often  been  held  and  la 
conceded  that  tbe  relation  of  carrier  and 
passenger  for  reward  exists  between  a  rail- 
road cranpany  and  a  railway  mail  clerk  while 
such  clerk  is  in  diarge  of  the  mail  in  ooorae 
of  transportation,  and  that  tbe  carrier  Is 
liable  in  case  of  injury  due  to  collision,  de- 
railment, defective  conditions  of  track  or  ap- 
pliances, or  throng  negllgrat  <weiatlon.  In 
which  cases  a  mail  dark  would  liave  the 
same  right  to  recover  as  any  other  passenger. 
Southern  By.  Go.  v.  Harrington,  lOS  Ala. 
630,  62  Sontb.  57,  139  Am.  St  Rep.  S9;  Ar- 
rowsmith  v.  N.  &  D.  B.  Co.  <C.  O  57  VM. 
166;  Oleeson  v.  Va.  Midland  SL  Co..  140  U. 
S.  435, 11  Sop.  Gt  869.  35  Ll  Ed.  408;  a,  C 
C.  &  St  L.  R.  Co.  V.  Ketcbam,  133  Ind.  346, 
33  N.  E.  116. 19  L.  B.  A.  839. 36  Am.  St  Bep. 
550 ;  O.  &  M.  B.  Ca  V.  Vol^t  122  Ind.  288. 
28  N.  B.  774;  McGoflfal  T.  M.  P.  B.  Oo.,  102 


Digitized  by 


IiUSK  T.  WILKES 


931 


Mo.  m  Iff  &  W.  76;  Hellor  t.  U.  P.  B. 
G4k,106Mo.466,16S.W.  S1»,10]:..B.A. 
36;  Nolton  t.  Western  B.  Corp^  IS  N.  T. 
444,  69  Am.  Dea  623 ;  H.  &  T.  a  By.  Co^ 
V.  Hampton,  64  Tex.  427 ;  6.  C.  &  S.  F.  By. 
Co.  T.  WllsoD,  79  Tex.  371,  16  S.  W.  280,  11 
li.  B.  A.  486,  23  Am.  St.  Rep.  345 ;  Hammond 
T.  N.  E.  B.  Go.,  6  S.  G.  130,  24  Am.  Bep.  467; 
L  &  O.  N.  By.  Go.  r.  Davis,  17  Tex.  Civ.  App. 
840^  4S  8.  W.  640;  Undsey  r.  P.  By.  Co., 
26  App.  D.  G.  126,  3  L.  B.  A.  (N.  S.)  218; 
W.  ft  O.  D.  By.  Co.  V.  Carter,  117  Va.  424, 
86  S.  B.  484 ;  Webber  v.  C  B.  I.  &  P.  By. 
Go.,  175  Iowa,  358,  151  N.  W.  852.  Ll  B.  A. 
1918A,  626 ;  Tanner  v.  St.  L.,  I.  H.  &  8.  By. 
Co..  178  Mo.  App.  679, 161  S.  W.  327;  Laaat- 
er  V.  St  L..  I.  M.  &  S.  By.  Oa,  177  Mo.  App. 
684.  160  8.  W.  818;  Barker  v.  G.  P.  &  St 
L.  By.  Co.,  243  III.  482,  90  N.  B.  1057,  26  h. 
B.  A  (N.  S.)  1068,  134  Am.  St  Rep.  382; 
Sdmyler  v.  S.  P.  By.  Co.,  37  Utali.  612.  109 
Pac:  1026 ;  Htwklxis  v.  N.  P.  By,  Co..  89  Mont. 
384,  102  Pac.  988.  The  case  of  M.,  K.  &  T. 
By.  Co.  V.  West  38  Okl.  681,  134  Pac.  656, 
wbile  being  a  case  Involving  an  express  mes- 
senger Instead  of  a  mall  cleric,  Is  analogous. 
Bnt  no  case  seems  to  have  been  decided  npon 
the  predse  point  here  involved,  and  both 
plaintiff  and  defendants  admit  that  this  par- 
ticular question  may  be  regarded  as  one  of 
first  Impression.  The  theory  of  the  plain* 
tiff  Is  that  the  mail  was  in  the  course  of 
transportation  while  being  transferred  around 
the  wreck,  and  while  awaiting  reload- 
ing at  the  scene  of  the  wreck,  as  much  as 
while  upon  the  car  of  the  defendants,  and 
that  the  plaintiff  did  not  lose  his  status  as 
passenger  while  in  charge  of  the  mall  dur- 
ing such  transfer,  and  that  It  was  the  duty 
of  the  defendants  to  provide  for  the  comfort 
and  safety  of  the  plaintiff  In  the  coarse  of 
such  transfer.  The  theory  of  the  defendauts 
Is  that  the  duty  devolving  upon  the  defend- 
ants was  to  furnish  proper  appliances  and 
equipment  for  the  transfer  of  the  mall,  prop- 
erly wanned  for  the  comfort  of  the  persons 
in  charge,  and  that  there  was  no  duty  to 
furnish  the  plaintiff  sdielter  and  fire  while  en- 
gaged in  guarding  or  watching  the  mall  pend- 
ing A  transfer,  apart  from  that  famished 
other  passengers;  that  the  liability  of  the 
carrier  to  the  mail  clerk  is  limited  to  cases 
at  personal  injury  attributable  to  negligence 
in  the  operation  of  trains,  and  does  not  ex- 
tend to  mere  contractual  duties  ordinarily 
owing  by  a  carrier  to  Its  passengers  for  hire. 

[2]  It  has  been  held  and  Is  settle  law  that 
a  passenger  does  not  lose  his  status  as  such 
while  transferring  from  one  car  to  another. 
Watson  T.  Oxanna  Land  Co.,  82  Ala.  820, 
8  South.  770;  Chicago,  etc  B.  Co.  v.  Winters, 
176  lU.  203,  61  N.  E.  901;  Baltimore,  etc., 
B.  0&  State,  60  Hd.  440;  St.  L.  S.  W.  B. 
Go.  V.  Grlffltb,  12  Tex.  Civ.  App.  631,  36  S. 
W.  741. 

[1, 4]  The  difficulty,  however.  In  applying 
the  principle  announced  In  the  cases  Just  cit- 


ed to  the  position  of  plaintiff  in  tliis  case 
is  evident  since  in  the  cases  Just  cited  there 
was  no  duty  devolving  upcm  the  passengtf 
requiring  the  exposure  or  ctmtrlbuting  to  the 
injury  sustained.  In  the  case  at  bar,  bow- 
ever,  the  exposure  and  wait  in  the  cold  was 
not  occasitmed  by  the  fact  that  the  plaintiff 
was  a  passenger  and  ccmTeniences  for  his 
comfort  were  not  provided,  but  was  made 
necessary  in  the  disdiarge  of  a  duty  owed 
by  the  plaintiff  to  Us  employer  to  guard  the 
mail  in  the  coarse  of  transfer.  In  the  case 
of  Price  V.  Pennsylvania  B.  B.  Co.,  113  U.  S. 
218,  6  Sup.  Gt  427,  28  U  Bd.  980.  the  court 
says; 

"The  peracm  thus  to  be  carried  with  the  mail 
matter,  without  extra  cbarse,  is  no  more  a  pas- 
senger because  he  Is  lo  charge  of  the  mall,  nor 
because  no  other  compeiiBation  Is  made  for  bis 
tranroortation,  than  If  he  had  no  such  charge, 
□or  does  the  fact  that  he  is  in  the  ecaployment 
of  the  United  States,  and  that  defendant  is 
bound  by  contract  with  the  government  to  carry 
him.  affect  the  qnestlon.  It  vould  be  just  the 
same  if  the  company  had  contracted  with  any 
other  person  who  had  charge  of  freight  on  the 
train  to  carry  him  without  additional  compensa- 
tion. The  statutes  ct  the  United  SUtes  which 
anthoriae  this  employment  and  direct  this  serv- 
ice do  not,  theraore,  make  the  person  so  en- 
gaged a  passeoger,  nor  d^ive  him  of  that 
character,  in  oonstroing  the  Pennsylvania  stat- 
ute." 

See,  also.  Martin  v.  P.  &  Ll  E.  B.  Oa,  203 
U.  8.  284.  27  Sup.  Ct  100.  61  U  Ed.  184,  8 
Ann.  Gas.  87. 

It  has  (tften  been  held  that  to  constitute 
actionable  negllgenee  tb^  must  be  a  con- 
currence of  three  essential  elements:  (1) 
The  existence  of  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  the 
injury  of  which  be  complains;  (2>  a  failure 
by  the  defendant  to  perform  that  duty ;  and 
(3)  an  injury  to  the  plaintiff  proximately 
due  to  the  failure  oC  the  defendant.  Faurot 
V.  Oklahoma  Wholesale  Gro.  Co..  21  Okl.  104, 
95  Pac.  463,  17  L.  B.  A.  (N.  S.)  136;  Bogers 
V.  C,  B.  I.  A  P.  By.  Ga,  32  Okl.  109,  120 
Pac.  1003. 

Here  the  d^endants  undoubtedly  owed  the 
plaintiff  the  doty  of  exercising  the  utmost 
care  and  diligence  for  his  safe  carriage  and 
to  provide  evarythlng  necessary  for  that  pur- 
pose; Section  800,  Bevised  Iaws  1910.  Un- 
less there  was  a  failure  on  the  part  of  the 
defendants  to  perform  that  duty,  and  frum 
such  failure  the  plaintiff  sustained  the  in- 
jury complained  of,  no  cause  of  action  ex- 
ists. If  there  was  a  failure,  and  he  sus- 
tained injury  thereby,  he  may  recover.  The 
only  complaint  is  that  a  fire  was  not  provid- 
ed for  the  plaintiff  at  the  scene  of  the  wreck, 
so  plaintiff  might  watch  the  mail  without  re- 
tiring to  the  coaches  provided,  and  that  the 
failure  to  provide  a  fire  is  negligence  enti- 
tling the  plaintiff  to  recover  damage.  The 
duty  owed  by  the  plaintiff  to  his  employer  to 
watch  the  mall  was  disassociated  from  his 
status  as  pass^ger;  it  was  something  not 
required  by  the  d^endants  and  over  wbicji 
tbegr  had  no  control.   It  is  true  that  they 
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bfld  control  of  the  mall  In  moving  the  same 
from  tbe  car  In  which  It  was  transportetl  at 
the  scene  of  the  wreck  to  the  place  where 
it  was  to  be  loaded  upon  another  car,  and 
until  the  same  was  so  loaded;  but  the  action 
of  the  plalnttff  In  remaining  ont  of  the 
coaches  provided  by  the  def«idants,  to  watch 
the  mall,  was  a  matter  of  contract  between 
him  and  the  gorernment,  and  If  in  so  doing 
be  exposed  himself  and  Erastalned  liv]iii7 
wlthont  fault  on  the  part  of  the  defendants 
they  are  not  liable  therefor.  It  waa  the 
duty  the  plaintiff  owed  bis  employer,  the 
government,  which  prevented  him  from  tak- 
ing advantage  of  the  accommodationB  pro- 
vided, and  required  him  to  gimrd  the  mall 
and  thereby  expose  himself.  This  exposure 
we  Uilnk  cannot  be  attributed  to  any  negli- 
gence on  the  part  of  the  carrier  or  failure  on 
its  part  to  provide  those  things  necessary  to 
fulfill  Its  obllgatloDs  toward  the  plaintiff  as 
a  passenger. 

It  follows  that  the  demurrer  of  the  de- 
fendants to  plaintiff's  evidence  should  have 
been  sustained. 

The  Judgment  Is  therefore  reversed. 

PEB  OUKIAM.  Adopted  in  whole. 


8TBIGEI«Ain>  T.  TALUEBU   (Na  7178.) 
(Supreme  Court  of  Oklahoma.   April  9,  1918. 
Bebearing  Denied  Hay  21.  191&) 

(SyUabut  by  i\e  Court.) 
Bboksbs  «=»68(1)— Action  fob  (Jokhissioh— 

In  an  action  for  a  commii^n  for  the  leas- 
ing of  some  land  for  oil  and  gas  purposei,  It  Is 
no  defense  that  the  agent  did  not  procure  a 
wiittea  lease  or  contract,  where  the  lessor  failed 
to  comply  with  his  contract,  and  the  nonpro- 
curenwut  of  the  contract  or  lease  was  due  to  his 
own  act, 

OommlfMtoners'  Opinion,  Dlviskm  No.  8. 
lil^tTor  from  County  Court,  (Xrter  County; 
W.  r.  Freeman,  Judge. 

Action  by  J.  H.  Palmer  agaliut  B.  P. 
Strl(Uand.  Judgment  for  i^intiff,  and  do- 
Cmdant  brings  error.  AiBrmed. 

Brown,  Brown  ft  Brown,  of  Ardmor^  for 
plaintiff  in  error.  Slgler  ft  Howard,  oC  Ard- 
more,  for  defendaiU  in  error. 

H(X>KKB,  a  Palmer  sued  StrldOand  In 
the  lower  court  to  recover  commission  tor 
leasing  oi  the  land  of  defendant  below  tor 
oU  and  gas  purposes.  He  won,  and  defend- 
ant b^ov  has  appealed  bere. 

Plaintiff  below  aaaerted  that  be  made  a 
contract  with  defendant  below  by  the  terms 
of  which  it  vu  Mfreed  that  he  (Palmer) 
was  to  have  cne-fonrth  of  whatever  aom  he 
CDuld  iHTOCine  fw  an  oil  and  sas  lease  on 
Strickland's  160  acres  orer  and  above  »2.50 
per  acre  or  9400,  and  that  it  waa  agreed  that 
when  the  parties  were  found  who  would 
lease  the  nme  itotntlff  in  error  here  would 


come  at  oooe  to  Ardmore  and  execute  ttw 
lease,  and  that  acting  under  said  contract 
he  found  several  parties  who  were  ready, 
willing,  and  able  to  execute  and  accept  said 
lease,  and  that  he  demanded  of  Strickland 
that  he  come  to  Ardmore  at  once  and  make 
said  lease,  which  he  failed  to  do,  and  that 
when  he  did  oixne  to  Ardmore  the  parties 
who  wanted  to  buy  or  purdiase  said  lease 
had  scattered  and  on  account  of  the  delay 
and  subsequent  developments,  changed  their 
minds,  and  that  by  reason  of  the  facts  so 
stated  Palmer  sought  Judgment  for  $100,  be- 
ing one-fourth  of  the  lease  price  over  $2.n0 
per  acre.  This  was  all  denied  by  the  defend- 
ant below,  who  asserted  that  be  was  unable 
to  come  to  Ardmore  when  notified  on  account 
of  the  serious  Illness  of  his  mother,  but  as 
soon  as  he  could  leave  her  he  went  to  Ard- 
more and  was  ready  to  make  the  lease,  but 
said  parties  could  not  be  found  to  execute 
the  same.  These  issues  were  submitted  to 
the  jury  upon  proper  Instructions  of  the 
court,  and  the  Issues  of  tact  were  found  by 
the  Jury  In  favor  of  plaintiff  below  and  duly 
approved  by  the  court 

The  defendant  below  bas  appealed  here, 
and  now  contends  that  recovery  should  not 
be  allowed  In  this  action  for  the  reason  that 
plaintiff  below  did  not  bring  the  parties  to- 
gether, nor  did  be  procure  from  the  Intend- 
ed lessee  any  writt«i  contract,  agreement, 
or  lease.  It  was  the  theory  of  plaintiff  be- 
low that  under  his  agrewnent  with  defendant 
he  was  entitled  to  his  commission  as  be  bad 
found  a  party  ready,  willing,  and  able  to 
lease  the  pn^rty  ot  defendant  upon  the 
terms  and  conditions  demanded  by  defend* 
ant,  and  they  were  at  the  place  and  time 
stipulated  by  defendant  to  execute  the  lease 
and  pay  the  money,  and  that  defendant's 
failure  to  come  within  a  reasonable  time 
and  execute  the  lease  prevented  Uie  lease 
from  being  made. 

This  case  must  be  considered  upon  the  the- 
ory that  die  nonexecutlon  of  the  lease  by 
the  intended  lessee,  and  the  Inability  of  the 
defendant  to  procure  the  money,  were  due  to 
the  conduct  of  the  plaintiff  in  error  and  to 
bis  failure  to  comply  with  his  agreement 
stated  above  That  being  true,  be  la  not  in 
a  position  to  assert  that  the  defendant  iu 
error  Is  not  entitled  to  his  commission  for 
the  reason  that  the  contract  was  never  con- 
summated or  the  lease  executed. 

In  Young  v.  Hunter,  6  N.  T.  203,  it  is  said: 

"It  is  a  well  settled  and  salutary  rule  tbat  a 
party  cannot  hisist  upon  a  condltiMi  precedent, 
when  Its  n<»iperfonnaBGa  baa  been  cavsed  by 
UrnseH" 

This  court  in  Bteecker  r.  Miller,  40  OU. 
886,  XS8  Pbc.  814,  said : 

"When  the  defendant  sold  the  land  to  another 
purchaser,  be,  by  his  own  act,  stopped  the  traaa- 
action,  and  it  would  have  been  an  idle  and 
useless  ceremony  to  have  asked  the  prc^Kwed 
purchaaer  to  execute  a  contract  of  pnrehaae  to 
the  prc^rty  whidi  bad  already  been  sold  to 
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another.  •  •  •  (Anflwritiei  died.)  The  in- 
atTDCtloiui,  among  other  tiiingi,  tell  the  Jury 
that  it  was  the  duty  of  the  plaintUEB  to  tur- 
nip a  purchaser  who  was  ready,  able,  and  will' 
ing  to  pqrchase  the  property  upon  the  terms 
and  condltiMui  prescribed  by  the  defendant. 
The  deCsndant  eontendi  that  this  parchaser  was 
not  ready,  able,  and  willing  to  buy  this  prop- 
erty. That  was  a  question  of  fact  which  was 
submitted  to  the  jury  under  proper  instructioDs, 
and  there  la  erldMice  In  tb»  record  tending  to 
support  the  condualons  reached  by  the  }nry. 

The  ]ur7  Bald  by  tbe  verdict  rendered  In 
ttala  catue  that  Palmer  had  procured  a  party 
who  was  rea^  to  ezecnte  this  lease  under 
the  twms  and  coDditiona  Imposed  by  Strick- 
land, and  that  the  ftllnre  to  bare  the  con- 
tract closed  and  the  lease  executed  was  due 
to  the  ewdact  of  tbe  plaintUE  in  error. 

There  being  evldenoe  to  aiii^)ort  the  ver- 
dict of  tbe  Jury,  and  the  cause  having  been 
nbmitted  to  the  Juiy  under  pn^jwr  Instmc- 
tlona^  the  Judgment  ot  the  lower  court  la  af- 
firmed. 

PER  OCBIAM.  Adopted  In  whole. 


KNIGHTS  AND  INDIES  OF  SBCUIUTT  t. 
GREY,    (No.  8S08.) 

(Supreme  Court  of  Oklahoma.   Uarch  12.  1918. 
Rehearing  Denied  May  21,  1918.) 

{8yllabu9  hy  t)ie  Oowrt.) 

1.  INBUBANOB  «=3T28<2)  —  LHV  IlTBtTBASCB  — 

Warbantics— ErraoT. 
An  applicant  for  life  Insurance  warranted 
in  his  applicatlcHi  that  the  answers  made  by  him 
to  the  qnestionB  propounded  by  the  medical  ex- 
aminer were  true,  full,  and  correct,  and  agreed 
that  tbe  same,  bother  with  tbe  application, 
should  form  the  basis  of  his  agreement  with  the 
order  and  should  constitute  a  warranty.  The 
certificate  issued  upon  said  application  recited 
that  the  application  and  the  report  of  the  medi- 
cal examiner  are  true  in  all  respects,  and  that 
each  and  every  part  shall  be  held  to  be  a  war- 
ranty and  to  form  the  only  basis  of  liability 
of  ue  order,  and,  if  not  true,  the  certificate 
shall  be  null  and  void.  Held,  tnat  the  answers 
of  the  insured  1o  tbe  questions  propounded  by 
tbe  medical  examiner  were  warranties,  and  a 
false  statement  made  by  the  insured  as  to  bis 
haTing  applied  to  the  Knights  and  Ladies  of 
Security,  or  any  other  life  insurance  company, 
or  association,  or  sodety,  and  been  rejected, 
rendered  tbe  policy  void. 

(Additional  8vHal>u$  by  Editorial  Staif.} 

2.  Insurance  €=3723(11)  —  Statute  —  "Com- 
pant"— "Insurance  Company"— "Oh  Ant 
Othkb  Life  Insuranob  Coicpant" — "0th- 

BB." 

Under  Rev.  Laws  1910,  |.  3402,  providing 
that  tbe  word  "company"  or  "insurance  com- 
pany" shall  include  all  corporations  engaged  as 
principals  in  the  tosurance  business,  except 
fraternal  and  benevolent  orders,  a  question  on 
a  medical  examination  as  to  whether  the  appli- 
cant had  ever  applied  for  membership  with  the 
Insurer  or  "any  other  life  insurance  company" 
embraced  life  msurance  companies  of  the  gen- 
eral kind,  and  was  not  limited  to  organisatlona 
or  Bodeties  of  me  same  nature  as  the  insurer. 

[Ed.  Note.— I\>r  other  definitions,  see  Words 
and  Phrases,  Vlrat  and  Secosd  Series,  Other; 
Oompany;  Inanranoe  Company.] 


GommlsfilMiws'  Oi^nlon,  DItIbIoo  No.  8. 
Error  tiom  District  Court,  Oklahoma  Ooun- 
ty;  Ddward  Dewes  Oldfleld,  Judge. 

Action  by  Fannie  A.  Grey  against  the 
Knights  and  Ladles  of  Security.  Judgment 
for  plaintiff,  and  def^dant  brings  error. 
Reversed,  and  cause  remanded  for  new  trial. 

Halner,  Bums  &  Toney,  of  Ofclahoma  City.! 
for  plaintiff  In  error.  T.  J.  McComb  and 
Stephen  C.  Treadwell,  both  of  Oklahoma 
OltT,  tor  defendant  In  ernn. 

HOOKBR,  a  The  plaintiff  In  error  <hi 
October  18,  1912,  isBued  a  beneficiary  certif- 
icate to  Henry  H.  Grey  payable  to  his  wife. 
He  died  in  Mardi,  1914.  and  upon  the  refus- 
al of  the  plaintiff  in  error  to  pay  the  amount 
claimed  to  be  due  upon  said  policy  the  bene- 
ficiary Instituted  this  action. 

In  tbe  petition  It  is  alleged  that  tbe  policy 
was  issued  upon  the  life  of  said  Henry  H. 
Grey,  payable  upon  bis  death  to  the  defend- 
ant in  error,  and  that  tbe  said  insured  had 
died  in  March,  1914,  and  there  was  due  by 
virtue  thereof  a  certain  fixed  sum. 

mie  answer  admits  the  execution  of  tbe 
Insurance  contract,  etc.,  but  denied  llablU- 
ty  upon  several  grounds,  all  of  which  save 
one  has  been  decided  adversely  to  plaintiff 
In  error  in  the  case  of  H.  B.  A.  t.  Wbit^  168 
Pac.  795. 

[1]  It  Is  claimed  by  plaintiff  In  error  that 
It  Issued  said  certificate  and  thereby  prom- 
ised to  pay  tbe  benefidary  said  sum  only  up- 
on the  said  Henry  H.  (rr^  baring  complied 
with  all  of  the  terms  and  provisions  of  said 
certificate,  and  with  the  by-laws  and  con- 
stitution of  tbe  sodety  and  with  tbe  war- 
ranties, representations,  and  agreements 
contained  In  the  written  application  for  said 
insurance  by  tbe  said  Insured,  together  with 
tbe  statements  made  by  him  In  bis  answers 
to  tbe  questions  propounded  to  him  In  bis 
medical  examination,  and  that  said  insured 
falsely  and  fraudulently  represrated  to  Its 
medical  examiner  that  be  had  never  applied 
for  membership  to  any  other  life  Insurance 
company,  or  assodatlon,  or  sodety  and  been 
rejected,  whereas.  In  truth  and  In  fact,  he 
had  prior  to  the  time  his  application  was 
made  here  and  bis  answer  f^ven  to  said 
medical  examiner  or  said  certificate  Issued 
to  him  made  an  application  to  the  Mutual 
Ufe  Insurance  Company  of  New  York  for  in- 
surance, and  had  been  rejected,  and  that  by 
tbe  terms  and  conditions  of  the  certificate 
sued  upon  tte  application  and  the  medical  ex- 
aminer's report  constitute  a  pairt  thereof,  and 
was  a  warranty  that  the  insured  had  never 
applied  to  any  ottier  itte  insurance  ounpany, 
or  anodation,  or  sodety,  and  been  rejected, 
and  that  by  virtue  thereof  said  warranty 
was  brokoi  and  sold  policy  rendered  void, 
and  no  liability  acorned  to  it  on  account 
thereof. 
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The  ctrtiflcate  idea  upon  coo  tains  the  fol- 

lowlng  itUnilatlimB: 

"(1)  That  the  applicatioD  for  membership  in 
this  order  made  hj  the  said  member,  together 
with  the  report  of  the  medical  examiner  which 
la  OD  file  in  the  office  of  the  National  Becretary, 
and  both  of  whidi  ar«  made  a  part  hereof,  are 
true  in  all  respects,  and  eatA  and  every  part 
thereof  shall  be  held  to  be  a  strict  warranty  and 
to  form  the  onir  basia  of  the  UaUlity  of  the 
order  to  said  membari  or  aald  members  bene- 
ficiaries, the  same  as  it  folly  set  forth  In  this 
certiflcate. 

"(2)  That  if  said  application  and  medical 
exsminatioo  diall  not  be  true  in  each  and  every 
psrt  thereat  then  thla  beneflcia^  certificate 
ahalL  as  to  siUd  member,  or  said  member's 
beneficiaries,  be  abaolntely  null  and  void. 

"(3)  Thia  certificate  la  issued  in  consideration 
of  th"  warranties  and  acreementa  made  by  the 
person  named  in  this  ceruficate  in  said  member's 
applicatioD  to  become  a  member  of  this  order 
and  in  said  member'a  medical  examination." 

In  the  application  or  medical  examination 
of  the  Insured,  the  followlnff  queatlona  and 
answers  thereto  appear: 

"26.  (a)  Have  you  erer  applied  for  member- 
ibip  In  the  Kidsfata  and  iMoSm  of  Secority,  or 
any  other  life  insurance  company  or  aasociation 
or  sodety,  and  been  rejected?    No.    •    •  • 

"26.  Have  you  ever  made  application  to  any 
life  insurance  company,  association,  or  society 
and  withdrawn  it  before  rejection,  or  bera  ad- 
vised by  any  medical  examiner  uiat  he  could 
not  pass  you  on  account  of  your  physical  con- 
dition, or  personal  or  family  history?  Xo." 

And  In  additltm  thereto  the  following 
agreement  Is  twice  embraced  therein: 

"I  hereby  make  application  for  a  beneficiary 
eertdflcflte.  •  *  *  And  I  hereby  dedare  that 
the  foregoini:  answers  and  statements  and  the 
answers  to  the  questions  propounded  to  me  by 
the  medical  ezamioer  are  warranted  to  be  true, 
full  and  correct,  and  I  adinowledge  and  agree 
that  the  said  answers  and  statements,  with  this 
application  shall  form  the  basis  of  my  agree- 
ment with  the  order  and  constitute  a  warranty. 
I  hereby  make  my  medical  examination  a  part 
of  this  application,  and  the  medical  examination 
shall  be  considered  a  part  of  my  beneficiary  cer- 
tifioate." 

In  WoodmeQ  v.  Prater,  24  Okl.  214,  103 
Pac.  558,  23  L.  R.  A.  (N.  S.)  017,  20  Ann.  Oas. 
287,  it  la  held: 

"(2)  An  applicant  for  a  life  insurance  policy 
warranted  in  her  application  that  her  answers 
to  tiie  medical  examiner  on  the  reverse  side  of 
her  application  were  'true  and  accurate,'  and 
that  they  should  constitute  the  basis  for  the. 
covenant  The  policy  recited  that  it  was  exe- 
cuted in  consideration  of  the  warranties  made 
in  the  applteation,  and  that  the  application 
should  be  made  a  part  of  the  covenant  Held, 
that  the  answers  of  the  insured  to  the  medical 
examiner  were  her  warranties,  and  that  a  false 
statement  made  therein  by  her  rendered  the 
policy  vo^." 

In  14  R.  O.  L.  p.  1080,  it  la  said: 
"A  statement  as  to  previoua  rejections  is  ma- 
terial as  a  matter  of  law,  and,  if  false,  avoids 
the  policy  regardless  of  the  good  faith  of  the 
applicant,  and  a  fortiori  where  the  truthfuloess 
of  all  statements  in  the  application'  is  made  a 
condition  to  the  validity  of  the  policy,  a  false 
statement  that  the  insured  has  not  applied  for 
other  insurance  avoids  the  policy.  A  repre- 
sentation by  an  applicant  that  no  application 
for  insurance  by  him  had  not  been  granted  ia 
untrue  where  he  had  withdrawn  an  applica- 
tion to  avoid  a  rejecticai.  And  the  same  is  true 


of  a  T^reaoitatton  (bat  bo  ^wHcation  bad  been 

rejected." 

See^  alflo,  Oie  following  cases:  Owim 
United  States  Snrety  Co..  88  OkL  123.  131 
Pac  1001;  Cobb  v.  Covenant  Hutoal  Ben. 
Ass'n,  15S  Mass.  176,  26  M.  B.  280;  10  L.  B. 
A.  666.  25  Am.  St  Bep.  619;  Metrou  Ufa 
Ins.  Co.  V.  McTagDe,  49  N.  J.  Law.  687.  9 
Aa  706,  60  Am.  Bep.  661 ;  Brady  v.  United 
States  Llfo  Ina.  AaaM,  00  Fed.  727,  0  a  C. 
A.  202;  Sladden  r.  K.  Mat  lifo  Ina.  Co^ 
80  Fed.  102,  29  a  a  A.  096;  FeninylvaiUa 
Mat.  Lite  In&  Col  v.  Meehanlcs'  Bavlngs  Bonk 
&  Trust  Co..  72  Fed.  418,  19  a  a  A.  286,  28 
L.  R.  A.  83;  Home  Friendly  Society  v.  Ber- 
ry, 94  Qa.  006,  21  8.  B.  688;  Aloe  v.  Mat 
Reserve  Ute  Ass'n,  147  Ma  061,  49  &  W. 
558;  McGcdltUB  v.  Mat  Ufa  Ins.  Co..06Han, 
103,  S  N.  SalV.  240;  Id.,  27  N.  K  412; 
March  V.  Met  liCe  Ins.  Co,  186  Fa.  620^  40 
AtL  1100.  6B  Am.  St  Bep.  887;  Moon  v. 
Mut  Bes.  Fand  Ute  Ass'n,  138  Midi.  826, 06 
N.  W.  678 ;  Germanla  Lite  Ins.  Co.  v.  Lan- 
kenbelmer.  127  Ind.  636^  26  N.  B.  1062  ;  811- 
verman  v.  Emi^  Life  Ins.  Co..  24  Misc.  B^ 
390,  68  N.  T.  Sopp.  407;  Finch  v.  M.  W.  A.. 
U3  Midt  648,  71  N.  W.  IIM;  Am.  Mot  AM 
Society  V.  Bnmger,  11  Ky.  Law  Rep.  902 ;  Id.. 
91  Ky.  406,  16  S.  W.  1118, 12  Ky.  Law  Rep. 
071;  and  Glemans  v.  Siqk  Assembly  Royal 
Soc.  of  Good  Fellows,  131  N.  T.  486,  30  N. 
E.  496.  16  U  B.  A.  38. 

Under  the  autborlty  of  Con.  Gaa  Co. 
Owen,  38  OU.  107,  131  Paa  1084,  and  of 
Shawnee  Lite  Ins.  Co.  WatUns.  106  Pac. 
181,  the  provisions  ot  section  8467.  Rev. 
Laws  1910,  aie  not  applicable  to  the  cod> 
tract  Involved  in  the  presmt  case. 

In  6  R.  O.  L.  I  227.  p.  887,  It  Is  said: 

"The  whole  context  is  to  be  considered  in  aa> 
certaininx  the  intention  of  the  parties,  evan 
though  the  immediate  object  of  inquiry  la  the 
meaning  of  an  isolated  clause.   •   •   *  ** 

And  In  9  Cyc.  p.  577,  it  Is  said: 
"The  first  and  main  rule  of  construction  is 
that  the  intent  of  the  parties  as  expressed  in 
the  words  they  have  used  most  govern.** 

Appling  the  rales  above  given  to  the 
worda  used  In  questions  and  answers  above 
cited,  how  must  they  be  construed  and  what 
Is  their  meaning? 

It  ia  asserted  by  the  beaaOxiaxy  that  the 
doctrine  of  ejuadon  generis  should  be  ap- 
plied hare,  and,  when  so  applied,  that  the 
words  "or  any  other  life  insurance  company 
or  association  or  society"  must  be  conatnled 
to  mean  organh»tfona  of  a  kindred  nature  to 
the  Knights  and  Ladles  of  Security.  With 
this  conation  we  cannot  agree. 

The  Intention  and  aim  of  the  Interroga- 
tories was  to  anbrace  all  character  of  In- 
surance companies.  Not  alone  the  Knights 
and  Ladies  of  Security  and  other  kindred 
societies  or  organizations^  but  all  insurauce 
com^Dies  Issuing  policies.  This  la  apparent 
from  question  26,  Inunediatdy  teUowlng. 

[2]  It  might  not  be  amiss  to  refer  to  sec- 
tion 8402,  Rev.  Laws  1910,  where  It  is  saU 
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that  the  word  "company"  or  "insurance  com- 
pany" shall  Include  all  corpora tJous  engaged 
as  principals  in  the  insurance  business  ex- 
cept fraternal  and  benevolent  orders.  View- 
ing the  words,  "or  any  other  life  insurance 
company"  within  the  light  of  this  statute, 
we  must  hold  the  same  sufflcfMit  to  embrace 
life  insurance  companies  of  the  general  kind, 
and  not  limit  the  same  to  organizations  or 
societies  of  a  kindred  nature  to  plalntltC  In 
error.  When  it  is  apparent  that  the  parties 
intend^  the  general  words  to  extend  beyond 
the  class  designated,  the  doctrine  of  "ejus- 
d^  generis"  does  not  apply.  In  dealli^ 
with  this  doctrine  of  "ejusdem  generis"  as 
applied  to  the  cmistructlon  of  statutes,  this 
court.  In  K.  0.  So.  Ry.  Co.  t.  Wallace,  38 
OkL  233,  132  Paa  908,  46  L.  R.  A.  (N.  3.) 
112.  said: 

"1^  Hie  rule  of  ejusdan  geoerlt  Is  resorted 
to  merely  as  an  aid  in  cmastnietioB.  If,  upon 
considerati(m  of  the  whole  law  upon  the  subject, 
and  the  puppoGcs  sought  to  be  effected,  it  la  ap- 
parent the  Legislature  intended  the  general 
words  to  go  beyond  the  clams  special^  desig- 
nated, the  role  does  not  apply.  Moreover, 
.  where  the  particular  words  exhaust  the  class, 
then  tbe  general  word  must  be  given  a  meaning 
beyond  tbe  claH.'* 

And  In  tbe  opinion  It  Is  said : 

"It  is  a  fundamental  rule  that  courts'  favor 
a  constmction  which  will  render  every  word 
operaUve  rather  than  one  wbidi  makes  some 
words  idle  and  nugatory.  Bohart  et  al.  v. 
Anderson,  24  OkL  %  [103  Pae.  742,  20  Ann. 
Cas.  142].  •   •  ' 

And  in  38  OkL  on  p^e  289,  132  Pac.  on 
page  911,  the  court  says: 

"It  is  true  that,  under  the  doctrine  ejusdem 
generis,  general  words,  such  as  those  just  re- 
ferred to,  for  the  purpose  of  ascertaiuing  the 
loteot  of  the  Legislature,  are  generaUy  restrict- 
ed in  their  scope  to  the  specific  class  of  objects 
named.  But,  as  is  said  by  the  Supreme  Court 
of  Missouri  in  tbe  case  of  State  v.  Smith.  233 
Mo.  24^  136  S.  W.  465.  33  L.  R  A.  (N.  S.) 
179:  'The  rule  of  ejusdem  generis  is  •  *  * 
resorted  to  merely  as  an  aid  in  construction. 
If,  upon  consideration  of  the  whole  law  upon 
the  subject,  and  the  purposes  sought  to  be  ef- 
fected, it  is  apparent  that  the  L^KisIatore  in- 
tended the  general  words  to  go  beyond  the  daas 
specifically  designated,  the  rule  does  not  apply. 
If  the  particular  words  exhaust  the  claaa,  then 
tbe  general  words  must  have  a  meauhig  beycmd 
tbe  class  or  be  discarded  altogether.' 

"Other  authorities  supporting  these  goieral 
propositlonB  and  instmcttve  on  this  phase  ot  the 
case  may  be  noted  as  follows:  2  Lewis'  Snther- 
land.  Statutory  Ckmstniction  (2d  Ed.)  sees. 
436,  437,  438;  36  Cyc.  1119-1122;  United 
States  Cement  Co.  v.  Cooper.  172  Ind.  B99.  88 
N.  B.  69;  Weiss  v.  Swift  ft  Co.,  36  Pa.  Super. 
Ct.  376;  Strange  v.  Board  of  Com'rs.  173  Ind. 
340,  91  N.  B.  242;  State  v.  Brown  et  al.,  163 
Mo.  App.  30,  145  S.  W.  1180:  Mears  Mining 
Go.  V.  Afaryiand  Casualty  Co.,  162  Mo.  App. 
178,  144  S.  W.  883;  State  v.  Pabst  Brewmg 
Co.,  128  La.  770,  55  South.  349. 

"The  Supreme  Court  of  Indiana,  in  the  case 
of  United  States  Cement  Co.  v.  Cooper,  supra, 
speaking  to  this  subject,  says:  *In  the  construc- 
tion of  statutes  or  written  contracts  the  doctrine 
of  ejusdem  generis  is  applicable,  not  in  all.  but 
in  a  certain  class  of  cases  when  general  words 
are  not  accorded  their  usual  and  ordinary  mean- 
ing, but  restricted  to  things  of  tbe  same  kind, 
or  genus,  as  those  designated  by  the  particular 
words.  2  Lewis'  Sntheriand.  Gt.  On.  (2d  Sd.) 


8  487;  Tmter  v.  Blonnt,  IS  Ala.  687-689.  The 
offlee  of  the  rule,  however,  like  that  of  all  other 
canons  of  construction.  Is  to  afford  aid  to  the 
court  in  developing  the  troe  meaning  of  the 
statute,  and  cannot  be  employed  or  restrict  the 
operation  of  an  act  within  narrower  limits  than 
was  intended  by  the  lawmakeia.  Woodwotth 
V.  State,  28  Ohio  St  196:  Willis  v.  Mabon,  48 
Minn.  140-166,  50  N.  W.  1110,  16  L.  R.  A. 
281.  31  Am.  St  Rep.  626;  Lewis*  Sutherland, 
St  Con.  (2d  Ed.)  I  437.  It  is  never  used  in  an 
arbitrary  sense,  but  operates  as  a  sort  of  sug- 
gestion to  the  judicial  mind  that,  when  speciuc 
words  of  definite  and  certain  mesjiing  in  a  stat- 
ute are  deemed  advisable  by  the  framere,  it  may 
be  that  they  intended  the  general  words  to  ex- 
tend cmly  to  persons  or  (Ejects  of  tbe  same 
kind  or  class  as  those  embraced  within  the 
particular  words,  or  they  might  not  have  gone 
to  the  pains  of  any  speetfle  oinmeratiom.  Wheth- 
er the  doctrine  shmild  be  applied  in  any  case 
depends  largely  upon  the  character  and  contents 
of  the  act  a«  a  whcde,  having  due  regard  for 
that  primary  rule  of  construction  that  the 
object  of  a  law  must  be  sought  from  the  entire 
act,  including  the  title,  and  from  a  considera- 
tion of  the  evil  to  be  remedied,  the  state  of 
public  sentiment  existing  at  the  time  of  ihe 
passage  of  the  law,  and  the  general  purpose  of 
the  act,  as  derived  from  a  consideration  of  every 
section.  If  the  general  purpose  of  the  L^s- 
lature  clearly  appears  from  a  study  of  al]  Uie 
parts,  that  purpose  cannot  be  defeated  or  limit- 
ed by  the  doctrine  we  are  considering.  Web- 
ber T.  Chicago,  148  HI.  313-318,  36  N.  B.  70; 
Gillock  V.  People,  171  HI.  307,  49  N.  B.  712; 
Winters  v.  Duluth,  82  Minn.  127,  84  N.  W. 
788;  Lyndi  v.  Murohy,  119  Mo.  163,  24  8. 
W.  774;  Woodworth  v.  State,  26  Ohio  St. 
196:  Lewis'  Sutherland,  Stat  Const.  <2d  Bd.) 
S  437;  State  v.  Villines  (1904)  107  Mo.  App. 
593-598,  81  S.  W.  212;  State  v.  Barter  (1906) 
188  Mo.  516,  87  S.  W.  941-944.  Another  po> 
tential  rule  of  construction  has  peculiar  appti- 
cation  to  the  facts  of  this  case,  namely,  that 
when  the  particular  words  embrace  all  the  per* 
sons  or  objects  of  the  class  mentioned,  uid 
thereby  exhaust  the  class,  in  such  case  there 
can  be  nothing  ejusdem  generis  left  tor  the  rule 
to  operate  upcm,  and  we  must  give  the  general 
words  a  meaning  different  from  that  indicat- 
ed by  specific  words,  or  ascribe  to  them  no 
meaning  at  all  Bank  of  Commerce  v.  Ripley, 
161  Mo.  126-132,  81  S.  W.  687;  Ruckert  v.  Rail- 
road Go.  (1901)  163  Mo.  260-276,  63  S.  W. 
814:  Gage  v.  Cameron,  212  111.  146-161,  72 
N.  E.  204;  QiUodc  v.  People,  171  111.  307,  49 
N.  B.  712;  Ellis  V.  Murray,  28  Miss.  129- 
142;  renwick  v.  Schmals,  8  C.  P.  R.  313; 
Lewis'  Sutherland,  Stat  Const  (2d  Bd.)  1  437; 
Maxwell's  Interp.  of  Stat  ^d  EA\  p.  478; 
Bndhcfa,  Interp.  of  Stat  I  409.  Tliis  result 
must  be  avmded,  if  posaibfe,  at  the  behest  ef 
another  canon  of  construetlon,  tiiat  a  statute 
must  be  construed  so  as  to  give  effect  to  all  its 
words.' " 

Applying  these  rules  to  the  questions  and 
answers  Involved  here,  it  must  be  held  that 
the  parties  intended  the  general  words  to  go 
beyond  the  class  spedflcally  designated,  and 
that  the  rule  of  ejusdem  gemeris  does  not 
apply. 

We  are  of  the  opinion  that  the  r^resenta- 
tiou  by  the  insured  that  he  had  never  ap- 
plied for  membership  In  the  Knights  and  La- 
dies of  Security  or  any  other  life  insurance 
company,  or  association  or  society,  and  been 
rejected,  considered  In  connection  with  the 
subsequent  question  and  answer,  and  with 
the  whole  context  of  the  application,  constl- 
tnted  a  warranty,  and,  If  untrue,  was  suffl- 
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dent  to  render  the  policy  TOtd.  An  tnatnic- 
tlon  to  Gorer  this  view  of  the  quettloa  was 
asked  by  ptalirilff  In  error  and  refused.  This 

was  errOT. 

The  Judgment  of  the  lower  court  is  revers- 
ed and  this  cause  remanded  for  a  new  trial 

FEB  OUBXAM.  Ad(«>ted  In  whole. 


OWIKNUP  T.  WALTON  TKUBT  CO. 
(No,  7021.) 

(Snpranw  Court  of  Oklahoma.    April  80, 

1W8.) 

(BvUah%4  bv  the  ConrQ 

1.  Tbial  ^»17S— Monoir  to  Dxbxot  Vfts- 
DiOTv-Qtrxsnoir  Psbsbntbd. 

The  question  prcflented  to  a  trial  eoart  on 
a  motion  to  direct  a  verdict  Is  whether,  admit- 
ting the  truth  of  all  the  ovidence  that  has 
been  giren  In  faror  of  the  party  against  wliom 
the  motion  Is  directed,  together  with  radi  rea- 
lonable  inferences  and  conclusions  as  may  be 
drawn  tiicrefrom,  there  is  enough  competent 
evidence  to  reasonably  sustain  tibe  Tcrdict,  If 
the  jury  find  in  accoraance  therewith. 

2.  PABTNiaaHIP  «S337— LlABIUTT— HOLDINQ 
OUT  AS  PaBTNKB. 

In  an  action  to  charge  we  for  the  debts  of 
a  partnership  because  of  having  hdd  himsdf 
out,  or  having  permitted  himself  to  be  held  out, 
as  a  partner,  one,  who  never  understood  or 
supposed  him  to  be  a  partner  at  the  time  of 
dealing  with  and  giving  credit  to  the  partner- 
ship, cannot  charge  the  ostensible  partner  with 
UabUit;,  If  he  was  not  a  partner  in  fact 

3.  Pabtnibshif  «3334,  218(3)— Holdug  oitt 

AM  PASTNEB— LUBIUTT— BSTOPPBD— BBU- 

Tbt  liability  of  one  who  has  bold  himself 
out,  or  permitted  himself  to  be  held  oat,  as  a 
partner,  resta  upon  the  ground  that  he  can- 
not be  permitted  to  deny  a  partoerriiip,  which, 
thouf^h  not  existing  in  tact,  ho  has  asserted  or 
permitted  to  appear  to  exist,  against  one  deal- 
ing with  such  partnership,  knowing  and  re> 
lymg  upon  such  assertltm  or  permiaaion  and 
who  has  been  induced  to  change  his  position 
thereby,  and,  as  In  other  cases  of  estoppel  in 
pais,  whether  or  not  in  rdiance  upon  such 
assertion  or  permission  he  dealt  with  the  part- 
nership is  a  question  of  fact  for  the  jury  and 
not  of  law  for  the  court. 

Commissioners'  Opinion*  Division  No.  1. 
EhTor  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  H.  G.  Gwlnnup  against  the  Wal- 
ton Trust  Company,  a  corporation.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Beversed  and  remanded. 

H.  O.  Gwinnup,  of  inilsaf  and  Ames,  caiam- 
ben,  Lowe  A  Bldiardson,  of  OUaboma  City, 
for  plaintiff  In  error.  Fiury  &  Hotter,  of 
Muskogee,  for  tefendant  In  mror. 

BUUMOMS.  a  Tbe  parties  wUl  be  re- 
ferred to  here  as  tbey  appeared  In  the  court 
bdow.  The  plalndfl  commenced  this  action 
against  the  deCmdant,  alleging  Qiat,  in  con- 
Blderatiim  of  I44S0  paid  by  ^aintlff  to  de* 
tendant.  the  defendant  agreed  to  app<tot 
^alntlff  as  Its  agent  In  soliciting  and  procur- 


ing fBxm  loans  In  Northeast  (Mdahoma  at 
Vlnita  and  Muskogee;  that  the  defendant  re- 
fused to  comply  witti  Its  agrewnent  and  fail- 
ed and  neglected  to  make  tbe  plaintiff  Its 
agent  as  agreed.  The  petition  prays  tbe  re- 
covery of  the  sum  of  ^,150  paid  defendant 
by  plaintiff  and  $25,000  as  damages  for 
breach  of  the  ccmtract.  The  defendant  died 
an  answer  and  amendment  thereto  denying 
the  allegations  of  tbe  peUtlon  and  alibiing 
that  F.  M.  Gvi^nup  and  plaintiff  were  part- 
ners, doing  business  under  the  firm  name 
of  F.  M.  Gwlnnup  &  Son,  engaged  in  the 
farm  loan  business  as-  agents  of  the  defend- 
ant, having  offices  at  Vlnita  and  Muskogee; 
that  such  partnership  bad  existed  from  1907 
to  1913  when  It  was  dissolved  by  the  death 
of  F.  M.  Gwinnup ;  that  during  said  period 
the  said  partnership  had  been  extensively 
oigaged  in  making  farm  loans  for  the  de- 
fendant; and  that  at  the  time  oi  tbe  death 
of  F.  M.  Gwlnnup  said  firm  was  Indebted  to 
the  def^dant  in  the  sum  of  |44ti0,  being 
money  paid  to  said  firm  by  the  defendant 
upon  loans  approved  by  the  defendant,  but 
which  money  had  not  been  paid  by  said  firm 
to  tbe  borrowers,  and  interest  due  the  de- 
fendant collected  by  said  Arm  and  not  paid 
over  to  defendant.  The  defendant  further 
all^^  that  the  sum  of  $1,160  paid  by  plain- 
tiff to  the  defendant  was  paid  in  satlsfactiaii 
of  the  Indebtedness  of  said  firm  of  F.  M. 
Gwlnnup  ft  Son  to  the  defendant  whldi  tbe 
plaintiff  as  a  member  of  said  firm  was  le- 
gally liable  to  pay  the  defendant;  that  the 
agreement  alleged  in  the  peUtlon  of  plain- 
tiff, it  made,  was  without  consideration  and 
void  and  unenforceable.  By  an  amendment 
to  Its  answer  the  defendant  alleged  that  the 
plaintiff  by  means  of  the  statltmery  used  by 
him  in  his  correspondence  with  the  defend- 
ant had  held  himself  out  as  a  member  of  the 
firm  of  F.  H.  Gwlnnup  ft  Son,  and  be  bad 
permitted  F.  M.  Gwlnniu)  to  hold  him  out  to 
the  defoidant  as  a  member  of  said  Arm ;  that 
defendant  relied  upon  the  represaitati(ms  of 
the  plaintiff  and  the  representatlwis  of  F. 
M.  Gwlnnup,  m^e  with  the  imowledgie  of 
plaintiff,  and  hcdiered  that  tbe  plalntUT  was 
a  member  of  the  firm  of  P.  M.  Gwlnnnp  ft 
Son :  and  that,  acting  upon  audi  bell^  tba 
defendant  did  business  with  said  firm  and 
advanced  the  sum  of  f4JfiO  subeequflotly 
paid  by  plainUff  to  defmdant;  that  by  bis 
acta  and  conduct  In  so  holding  and  permit- 
ting himself  to  be  held  out  as  a  member  of 
said  firm  of  F.  M.  Gwlnnup  ft  Son.  and  by 
reason  of  the  fact  that  defendant  relying 
upon  audi  ostensible  partnership  had  ad- 
vanced said  sums  oi  money,  the  plaintiff  was 
estopped  fnxn  denying  that  a  partnership 
actually  existed  between  him  and  said  F.  M. 
Gwlnnnp.  TIm  plaintlfl  reidled  denying  tbm 
allegations  in  the  answer  and  the  amend- 
ment  there  ta  At  the  conduslon  of  the  evi- 
dence the  court  directed  a  verdict  for  the 
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defendant,  the  plaintiff  exoeptlug  thereto. 
Judgment  bdng  rendered  upon  tTUs  verdict, 
the  plaintiff  brings  this  proceeding  in  error 
to  reverse  the  judgment  of  the  trial  court. 

The  evidence  In  this  case  is  very  voloml- 
nous,  covering  correspondence  between  the 
plaintiff  and  his  father,  F.  M.  Owinnup.  and 
the  defendant  over  a  period  of  about.  4dx 
years.  We  will  not  attempt  to  set  out  and 
review  all  of  the  same,  but  will  content  our- 
selves by  setting  forth  the  contentions  of  the 
respective  parties  upon  the  evidowe.  It  is 
the  contention  of  the  plaintiff  ttiat  bis  tathw 
was  engaged  In  the  farm  loan  business  for 
tiimself  alone  at  Tlnlta,  Okl.,  doing  business 
under  the  name  of  F.  H.  Owinnup  ft  Son; 
that  be  was  engaged  In  the  farm  loan  bual; 
ness  at  Musbogee,  Aotne  business  under  the 
firm  name  of  F.  M.  Owinnup  ft  Son ;  that  his 
father  was  the  agent  of  the  defendant  and 
he  was  a  subagent  of  his  father;  that  his 
father  paid  the  ezp«ues  of  the  Vlnita  office 
and  received  all  the  profits  of  the  business 
of  that  office;  that  he  paid  the  expenses  of 
the  Muskogee  office  and  received  all  the 
profits  of  that  office ;  that  he  had  other  con- 
nections in  the  farm  loan  business  at  Mus- 
kogee; that  the  farm  loans  that  he  secured 
for  the  defendant  were  all  closed  through 
hia  father's  <^ce  at  >^nlta;  that  he  had  re- 
peatedly attempted  to  get  the  defendant  to 
recognize  him  as  Its  agent  and  do  business 
■wltJi  his  Muskogee  office  direct,  but  It  had 
always  refused  to  do  so;  that  there  was  a  di- 
vision of  territory  between  him  and  his  fa- 
ther, and  his  father  {>ald  him  all  the  com- 
missions  on  business  obtained  by  htm ;  that 
when  his  fath^*  died  his  father  was  short  in 
hia  accounts  with  defendant  in  the  sum  of 
f4,150,  which  sum  he  paid  to  the  defendant 
upon  the  def^dant's  agreemoit  that  it  would 
transfer  his  father's  business  to  him  and 
make  him  th^agmt  in  Northeast  Oklahoma, 
whldi  agreement  it  sabsequently  refused  to 
carry  out 

It  ia  the  contentiw  of  the  defendant  that 
the  agreement  to  employ  plaintiff  as  its 
agent,  after  hia  father's  death,  was  never  en- 
tered into;  that  its  first  connection  with  the 
plaintiff  or  his  father  arose  fnnn  an  ai^lica- 
tion  written  by  his  father  upon  a  letter  head 
entitled  "F.  M.  Gwlnnup  ft;  Son,  Ofllces  at 
Tinita  and  Muskogee,"  in  whldi  his  father 
Kdictted  the  form  loan  business  of  the  de- 
fendant In  Northeast  Oklahoma;  in  that  let- 
ter It  was  stated  that  the  firm  had  offices 
at  Tlnlta  and  Miu&ogee;  that  F.  M.  Owin- 
nup &  Son  were  enntloyed  as  tho  agents  in 
Northeast  Oklahmna  of  the  deatendant  and 
an  accoimt  opened  np  by  defendant  with  F. 
M.  Owinnup  &  Son ;  that  most  of  the  checks 
for  loam  were  made  payable  to  F.  M.  Owln- 
map  ft  Son;  that  the  plaintiff  deposited 
checks  payable  to  F.  U.  Owinnup  ft  Son  in- 
dorsed in  the  firm  name  by  himself  as  a 
member  of  the  drm;  that  during  all  of  the 
period  plabitlff  in  bis  correapoodence  with 


the  defendant  contlnuaUy  held  himself  out 
as  a  member  of  the  firm ;  that  defendant  re- 
lied upon  such  representation ;  that  after 
the  death  of  F.  M.  Owinnup,  there  being 
some  funds  In  a  bonk  at  Pry  or  to  the  credit 
of  F.  M.  Owinnup  ft  Son,  plaintiff  drew  a 
check  for  said  funds,  signing  the  same  F. 
M.  Owinnup  ft  Son,  by  H.  O.  Owinnup,  snr^ 
Tiving  partner;  that  plaintiff  made  an  affi- 
davit and  secured  the  affidavit  of  his  mother 
and  sister,  the  Mjly  other  heins  of  F.  M. 
Owinnup,  to  the  effect  tiiat  the  firm  of  F.  M. 
Owinnup  ft  Son  ctmslstcd  of  F.  M.  OwinniQi 
and  H.  O.  Ovrinnup  and  no  other  person  had 
any  Interest  therein. 

The  plaintiff  explained  Om  giving  of  the 
check  and  the  making  and  procuring  of  affi- 
davits, on  the  ground  that,  the  funds  In  the 
Pryor  bank  being  the  property  of  the  de- 
fendant, the  cbe<^  was  drawn  and  the  affi- 
davits made  at  the  suggestion  of  counsel  for 
defendant  in  order  that  defendant  might 
procure  the  funds  wtUwrat  the  expense  of  an 
administration  of  the  estate  of  F.  M.  Owin- 
nup. It  Is  further  contended  by  plaintiff 
that  the  defendant  never  believed  that  he 
was  a  member  of  the  firm  at  F.  IL  Owinnnp 
ft  Son  and  never  treated  him  as  such  and  that 
defendant  regarded  F.  M.  Owinnup  aa  their 
cmly  agent  in  that  part  of  Oklahoma. 

[1]  The  rule  as  to  the  determination  of 
whether  or  not  a  trial  court  was  right  in  di- 
recting a  verdict  is  weJI  established  in  this 
state  as  laid  down  in  Beed  Grocery  Ca 
Miller,  36  Okl.  184.  188  Pac.  271,  as  followa: 

"The  question  prwentad  to  a  trial  coart  tm  a 
motion  to  direct  a  verdict  is  whether,  ad- 
mittine  the  truth  of  all  the  evidence  that  has 
been  siren  in  favor  of  the  party  against  whom 
the  action  is  contonplatod,  together  with  meh 
inferences  and  condoaloDa  as  may  be  reasonably 
drawn  therefrom,  there  ia  enough  competent 
evidence  to  reasonably  sustain  a  verdict,  should 
the  jury  find  in  accordance  therewith." 

This  rule  has  been  followed  by  this  court 
In  numerous  cases. 

[2,  3]  There  was  evidence  In  the  case  entl- 
tling  the  plaintiff  to  go  to  the  Jury  upon  the 
question  of  whether  or  not  he  was  a  partner 
in  the  firm  of  F.  M.  Owinnup  ft  Son,  unless 
the  evidence  conclusively  established  the  fact 
that  he  was  estop[>ed  from  denying  such 
partnership  because  he  had  held  himself  out 
to  defendant  as  such  partner  and  the  defend- 
ant relying  thereon  had  extended,  credit  to 
the  firm.  If  there  was  any  competent  evi- 
dence from  which  the  jury  might  have  con- 
cluded that  the  plaintiff  was  not  thus  es- 
topped, the  trial  court  erred  in  directing  a 
verdict  for  the  defendant 

The  rule  as  to  the  liability  of  a  person  as 
a  partner,  because  he  has  held  or  permitted 
himself  to  be  held  out  as  such,  when  in  fact 
no  partnership  existed,  is  well  stated  in  the 
case  of  Thomps<m  v.  First  National  Bank  ot 
TaieAo,  ill  U.  B.  S20.  4  Sop.  Gt  889,  28  U 
Ed.  607,  as  follows: 

"A  person  who  is  not  in  fact  a  partner,  who 
hM,no  bitemt  in  Um  basincas  of  the  partner- 
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■hip  and  doea  not  share  in  its  pn^ts,  and  la 
■ought  to  bo  <diarged  tor  its  debts  because  of 
having  held  himself  out,  or  permitted  himself 
to  be  held  oat,  as  a  partner,  cannot  be  made 
Uable  Qpon  contracts  of  the  partnwshlp,  ex- 
cept with  those  who  have  contracted  with  the 
partnership  upon  the  faith  of  such  holding  out 
In  such  a  case,  the  only  ground  of  charging 
him  as  a  partner  is  that  by  hia  conduct  in 
holding  himself  out  as  a  partnM'  he  has  induc- 
ed persons  dealing  with  the  partnership  to 
believe  him  to  be  a  partner,  and,  b;  reason  of 
■uch  belief,  to  give  credit  to  the  partnership. 
As  his  liability  rests  aoMj  wpoa  the  ground 
tkat  he  cannot  b«  p^mitted  to  duiy  a  partici- 

Eatioo  which,  though  not  existing  in  fact,  he 
aa  asserted,  or  permitted  to  appear  to  exiBt, 
there  is  no  reason  why  a  creditor  of  the  part- 
nership, who  has  neither  known  of  nor  acted 
upon  the  aosertiiMi  or  stennisaion,  should  hold  as 
a  partner  one  who  never  was  in  fact,  and  whom 
he  never  understood  or  supposed  to  be,  a  part- 
ner, at  the  time  of  dealing  with  or  giving  credit 
to  the  partneitbip. 

'^here  may  be  cases  in  which  the  holding 
out  has  been  so  public  and  so  long  continued 
that  tlie  jury  may  infer  that  one  dealing  with 
the  partnership  knew  it  and  relied  upon  it, 
without  direct  testimony  to  tiiat  eBSecL  But 
the  question  whether  the  plaintiff  was  induced 
to  change  bis  position  b^  acts  dono  by  the  de- 
fendant or  bv  his  authority  Is,  as  in  other  cases 
ot  esbqipel  m  pais,  a  qoestim  of  ftact  for  the 
jury,  and  not  of  law  for  the  oourt.  The  na- 
ture and  amount  of  evidence  requisite  to  sat- 
isfy the  jury  may  vary  according  to  circum- 
stances. But  the  rule  of  law  is  always  the 
same:  that  one  who  had  no  knowledge  or  be- 
lief that  tlw  defmdant  was  held  out  as  a  part- 
ner, and  did  nothing  on  the  faith  of  such  a 
knowledge  or  belief,  cannot  diarge  him  witji 
liability  as  a  partnor  if  he  was  not  a  partner  in 
fact" 

If  the  defendant  did  not  believe  that  the 
plaintiff  was  a  partner  in  the  firm  of  F.  M. 
Owinnup  &  Son  and  did  not  consider  him  a 
member  of  the  firm  In  its  dealings  with  such 
firm,  the  plaintiff  Is  charged  with  no  Ua- 
btllty  for  moneys  advanced  F.  M.  Gwinnnp 
&  Son,  if  in  fact  the  plaintiff  waa  not  a  mem- 
ber of  such  firm. 

There  are  in  the  record  two  pieces  of  evi- 
dence which  are  pertinent  to  this  question. 
The  plaintiff  testified  that  on  the  day  of  his 
father's  death  he  had  a  conversation  In  his 
father's  office  at  Vinlta  with  Mr.  Frank  Al- 
len, the  secretary  of  the  defendant  In  whicli 
Mr.  Allen  said: 

"Harry,  this  ia  a  great  shock  to  me  to  lose 
your  father.  He  has  been  a  very  valuable  agent 
and  undeiatood  the  business,  and  he  has  built 
np  a  wonderful  business  hero  and  it  Is  worth 
a  great  deal  of  money  to  a  man  who  would 
step  in  here  and  take  over  the  business.  Now, 
Mr.  Burris  has  told  me,  and  I  know  that  you 
did  not  know  a  thing  about  that  shortage,  and 
I  know  that  we  cannot  hold  you  responsible, 
lawfully,  for  it ;  but  you  cannot  expect  to  jump 
in  here  and  take  over  this  big  business  and  get 
the  benefits  from  it  unless  you  will  go  in  and 
pay  that  shortage  and  put  this  business  in 
Btrai^t  circumstances  with  tho  company." 

Plaintiff  was  corroborated  by  his  brother- 
in-law  as  to  this  conversation. 

On  October  21,  1912,  Frank  Allen,  secre- 
tary of  defendant  wrote  plaintiff  the  foUow- 
Ing  letter: 

"Dear  8ir:  I  have  your  letter  of  the  17th, 
with  application  of  Kenny  Cor  loan  ot  |l,20a- 


00.   Papers  will  be  ami  you  for  execation  and 

we  will  make  it  draw  Interest  from  December 
1st,  as  requested. 

"I  note  your  remarics  regarding  your  fatlwr 
and  I  certainly  regret  very  maoi  that  he  ia 
ill  and  unahlo  to  attend  to  business.  I  have 
been  expecting  that,  owing  to  your  father'a 
age  that  it  was  only  a  matter  of  time  until 
he  would  be  unable  to  take  eare  ot  the  large 
and  profitable  business  ho  has  worked  np  at 
Vinita,  and  it  has  often  occurred  to  me  that 
you,  being  in  the  same  business  and  having 
knowledge  <rf  same,  would  be  a  great  deal  Oi 
help  to  yonr  father  In  his  old  aga  Under  tlw 
circumstances  I  believe  he  has  fiore  business 
to  attend  to  than  bis  time  and  strength  will 
permiL  I  can  very  easily  understand  whr  a 
city  life  is  more  attractive  to  a  young  man  lilu 
yourself  and  that  no  donbt  it  la  more  affree- 
able  to  you  to  live  in  a  than  to  live  in  a 
small  town  like  Vinita.  I  don't  know  how  you 
feel  about  it,  under  the  drcumstancea  if  it 
were  my  father  I  would  go  to  him  and  stay 
with  him  and  do  all  ta  my  power  t»  him  at 
though  I  bad  to  sacrifice  some  myself.  A  boy's 
first  duty  is  to  his  parents,  all  other  things 
come  second. 

"We  have  never  wanted  to  have  an  agent  at 
Muskogee^  hot  we  do  think  a  n>ad  deal  at  the 
business  at  Vinita  and  realise  ue  fact  that  we 
have  a  large  business  there.  Should  your  fs- 
ther  become  unable  to  work  and  attend  to  this 
hnsiness,  so  far  as  I  am  concerned  I  don't 
know  who  would  attend  to  it.  Hr.  Burris  is 
doing  the  best  he  can  to  take  care  of  it  He 
Is  a  good  man,  but  we  need  Mr.  Burris  on  tho 
road  examining  farms.  I  don't  see  bow  we  are 
going  to  get  along  without  him,  neither  do  1 
see  how  he  is  g<4ng  to  take  care  at  that  work 
and  take  care  of  the  office  work  of  Gwinnup 
Sc  Son  at  Vinita. 

"Personally  I  have  a  very  high  regard  for 
your  father  and  I  have  done  what  I  could  to 
encourage  him  in  the  loan  buainess,  I  should 
regret  very  much  indeed  if  ho  should  drop  it, 
but  I  would  fed  if  you  were  there  to  ndp 
Mr.  Burais  that  the  bnstness  would  go  on  as 
usual. 

"Pardon  these  suggestions  from  some  one  who 
has  no  right  to  make  them.  That  is  the  way 
I  look  at  it,  and  I  believe  I  am  right. 

"It  is  the  policy  ct  the  Walton  Trust  Com- 
pany, not  to  have  very  many  areata.  At 
present  we  only  have  two  in  Oklahoma  and  op 
to  this  time  have  found  that  number  sufficient. 
I  makes  It  easier  for  us  to  handle  the  business. 

"Would  be  pleased  to  bear  from  you  agaia  on 
this  subject  Xours  truly,  Frank  Allen. 
PA.  J.  N." 

The  moneys  which  were  claimed  by  the 
defendant  and  which  were  repaid  by  the 
plaintiff  were  transmitted  to  F.  M.  Gwinnup 
at  Vinita,  between  March  1,  1913,  and  the 
time  of  his  death,  so  that  the  indebtedness 
arose  after  the  writing  of  the  letter  of  Oc- 
tober 21,  1912.  The  language  nsed  in  that 
letter,  to  the  efTect  that.  If  platntlflTa  ftither 
became  unable  to  attend  to  the  bosinesB,  ao 
far  as  the  writer  was  ccmcemed,  he  did  not 
know  who  would  attend  to  It,  la  hardly  com- 
patible with  the  theory  that  the  d^radnnt 
was  writing  to  a  membo  df  the  firm  who 
was  doing  Its  bustness.  Other  expressions 
in  the  letter  also  are  hardly  reconcilable 
with  the  theory  of  the  defaidant  Out  It  re- 
garded the  plaintiff  as  a  member  of  the  Arm 
of  F.  B£  Owimiap  4k  Son.  Tba  statetneiU 
alleged  to  have  been  made  to  the  plaintiff 
in  the  presence  of  his  brother-in-law  by  Hr. 
AUeo.  to  the  effect  that  the  plaintiff  was  not 
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responsible  for  the  shortage  and  could  not 
be  legally  held  for  It,  Is  cleariy  Incompatible 
with  defendant's  theory.  If  the  defendant 
believed  that  plaintiff  was  a  member  of 
the  firm  of  F.  M.  Gwlnnnp  &  Son  to  whom 
It  had  famished  these  funds,  lt«  secretary 
wonid  hardly  be  expected  to  make  a  state- 
ment that  the  plaintiff  could  not  legally  be 
held  liable  for  theax.  Under  the  rule  set  out 
In  Thompson  v.  First  National  Bank  of  To- 
ledo, supra: 

"The  questioQt  whether  the  plaintiff  was  in- 
duced to  change  his  position  by  acta  done  by 
the  defendant  or  by  bii  authority  is,  as  in  other 
eases  of  estoppel  in  pais,  a  queMloD  of  fac.t  tor 
the  jury  and  not  of  law  fw  the  court.  The  na- 
ture and  amount  of  eridenee  required  to  satis- 
fy the  Jury  may  vary  aeooidiiig  to  dreum* 
Btances." 

If  ttie  Jury  beUeved  the  eTtdoice  of  the 
plaintiff  as  to  the  conTeraatlm  with  Allen, 
It  was  a  drcnmstance  whldk  they  were  «a- 
tltled  to  consider  In  detwminlng  whether  or 
not  the  dettodAnt  acted  In  reliance  upon 
the  representation  that  plaintiff  was  a  tnenv- 
ber  ot  the  Ann.  The  Jnry  was  also  enti- 
tled to  draw  its  own  conclusion  from  the 
letter  written  by  the  defendant  before  the 
Indebtedness  arose  as  to  whether  or  not  the 
defendant  regarded  plaintiff  as  a  member  of 
the  firm.  We  therefore  conclude,  under  ttie 
rule  laid  down  in  Reed  Grocery  Ca  r.  Miller, 
supra,  that,  admitting  the  truth  of  the  evi- 
dence given  In  favor  of  the  plaintiff  and  such 
inferraces  and  conclusions  as  may  be  drawn 
therefrom,  there  was  evidence  in  the  record 
entitling  the  plaintiff  to  have  the  question 
of  whether  or  not  he  was  estopped  frwn  de- 
nying that  he  was  a  member  of  the  firm  of 
F.  M.  Gwinnup  &  Son  submitted  to  the  jury. 
The  trial  court  therefore  erred  in  directing 
a  verdict. 

The  Judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

PER  OURIAU^  Adopted  in  whole. 


IiUOAS  et  aL  T.  KINO.    (So.  6178.) 

(Supreme  Coart  of  OUafaOma.  March  12^  181& 
Rehearing  J>«iled  May  21,  181&) 

BXFLCVIIV  «=»72— JfTDOlOBNT— BVIDKNOE. 

The  evidence  in  this  cause  is  examined,  and 
held,  that  there  is  not  sufficient  legal  evi- 
dence to  anstaln  the  TMdict  and  Judgment  of 
the  trial  court. 

Commissioners'  Opinion,  Dlvialon  No.  3. 
Error  from  District  Court,  Caddo  County; 
J.  T.  Johnson,  Judge. 

Replevin  action  by  G.  I*  King  against  J.  B. 
Lucas  and  another.  Verdict  and  judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded,  wlQi  dlrectlfnu  to 
grant  a  new  trial. 

See,  also,  165  Pac.  165. 


Riddle  ft  Hamm«-ly,  of  Ghldusba*  and 
Bernstein  ft  Spiers  and  Warren  E.  Snydor, 
all  of  Oklahoma  City,  for  plaintiff  a  In  error. 
Bond,  Melton  ft  Melton,  of  Ohldcasha.  for  de- 
fendant In  errw. 

fiRTOB,  O.  This  is  a  r^levln  action  com- 
menced on  the  11th  day  of  January,  1913, 
In  the  district  court  of  Caddo  county,  by  the 
defendant  in  error,  O.  L.  King,  against  the 
plaiatlffs  in  error,  J.  B.  Lucas  and  Matt 
Cnnyan.  The  parties  will  be  referred  to  aa 
they  speared  in  the  trial  court  The  peti- 
tion by  the  plaintiff  contains  the  ordinary 
allegationa  in  a  replevin  action  and  fixes  the 
value  of  the  property  at  (2,709,  and  asks  f»r 
damages  for  the  wrongful  detention  thereof 
In  the  sum  of  (2,000.  The  answer  of  the  de- 
f»idant  la  a  general  denial.  The  defense  at 
the  defendants  was  that  the  defendant  J.  B. 
Lucas  held  the  poaaesslon  of  the  property 
sought  to  be  recovered  under  and  by  vir^  of 
a  diattel  mortgage  given  and  execated  to  him 
by  the  plaintiff  to  secure  the.  paymoit  of  a 
promissory  note  In  the  sum  of  $1,881.  The 
plaintiff  meets  tills  contention  of  the  defend- 
ant by  tdalmlng  that  the  defendant  and  the 
plaintiff  and  W.  a  King,  brother  of  the  plain- 
tiff, for  several  years  wwe  engaged  In  grad- 
ing  and  conatmctlon  work ;  that  be  and  fala 
broUier  owned  the  teams  and  eqtdpmont  nec- 
essary for  carrying  <hi  such  work,  and  that  U 
waa  agreed  between  the  parttea  that  the  de- 
fendant, Lucas,  should  finance  the  otmstruo* 
tion  boslnesB  and  sfaoold  apply  the  profits 
to  the  payment  of  the  Indebtedness;  and 
niwimiy^j  that  there  had  been  oiongb  profits 
made  out  ot  the  business  and  recdved  by  said 
Lucas  to  discharge  all  the  indebtedneu  Oiat 
the  plaintiff  owed  the  d^endant  The  Jury 
returned  a  TenUct  in  fftvor  M  the  piaiw^^ff 
for  the  possession  of  the  property  or  Its  value 
thereof,  and  awarded  ttie  defBDduit  $2,800 
damages  for  the  wrongful  detention  there<^ 
and  the  defendants  appeaL 

The  tmly  question  pteaeateA  on  appead  for 
consideration  Is  whether  or  not  ttie  evidence 
la  Buffldent  to  sustain  the  verdict  of  the  Jury. 
The  parties,  by  attempting  to  adjust  all  of 
their  disputes  arising  out  of  the  business  re- 
lations of  the  plaintiff  and  defendants,  have^ 
in  fact,  made  this  an  action  for  an  account- 
ing, involving  in  the  trial  thereof  many  com- 
plications, difficulties,  and  numerous  accounts 
and  transactions.  The  record  and  the  evi- 
dence* are  exceedingly  complicated  and  con- 
fused, and  it  would  seem  practically  Imposat* 
ble  for  a  jury  to  have  arrived  at  a  corxect 
verdict. 

A  thorough  examination  of  the  evidence  In 
this  case  clearly  and  convincingly  establishes 
the  fact  that  the  verdict  of  the  jury  is  not 
supported  by  the  evidence.  If  the  plaintiff 
Is  given  credit  for  all  of  tihe  items  in  his  fa- 
vor about  which  there  is  no  dispute,  together 
wltti  all  of  the  donbtfol  and  disputed  onea^ 


4P»ror  othar  cum  wt  aauw  topu  and  XBT-NnlBBR  la  idl  Key-Numband  UgwU  and  ladaMs 
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and  defendant  Lacaa  &vm  credit  for  only 
those  ItenM  In  bis  favor  In  regard  to  wM<di 
there  la  no  dlamita,  th^ e  Is  still  a  balance  In 
f aror  of  the  defendant  Lucas.  Further,  It  was 
the  contention  of  the  plalntUI  that  a  part  of 
the  property  InvolTed  In  the  controversy  was 
sold  by  the  defendant  Lucas  under  a  chattel 
mortgage  that  he  held  against  the  plaintiff, 
and  purchased  the  property  himself  at  the 
sale,  but  {dalms  that  the  sale  was  fraudnl«it ; 
however,  the  evidence  totally  falls  to  estat>- 
llsh  that  this  sale  by  Lucas  was  not  a  bona 
fide  sale,  and  that  the  property  brought  Its 
true  value,  and  that  the  defendant  Lucas 
gave  the  plaintiff  fall  credit  therefor.  On 
Uils  tesue  the  conrt  clearly  committed  preju- 
dicial error  in  refusing  to  instruct  the  jury 
that  It  should  not  take  into  consideration 
this  property  In  determining  whether  or  not 
the  plaintiff  had  fully  paid  the  defendant 
Further,  the  verdict  and  Judgment  for  the 
possession  of  the  property  Is  against  both  J. 
E.  Lucas  and  Matt  Cunyan ;  also  the  verdict 
and  judgment  -were  jointly  rendered  against 
J.  B.  Lucas  and  Matt  Cunyan  for  damages 
In  the  sum  of  $2,300  for  the  wrongful  deten- 
tion thereof.  There  is  no  evidence  whatever 
tending  to  support  this  Judgment  for  damages 
against  the  defendant  Matt  Cunyan. 

This  cause  e^onld  be  reversed,  with  the 
suggestion  that  was  made  In  the  case  of  Lu< 
cas  V.  King,  160  Pac.  160: 

"If  tiie  parties  continue  to  treat  tills  cinso 
as  a  suit  for  an  accountlnr,  it  should  be  tried 
as  such,  and  complete  finding  made  which 
would  enable  this  court  on  review  to  ascertain 
with  some  degree  at  c&taSntj  ttie  specific  items 
of  account  round  to  be  established  by  the  evi- 
duiee." 

Tlie  Judgment  of  the  trial  court  is  therefore 
reversed  and  remanded,  with  dlrectlonB  to 
grant  a  new  triaL 

PKt  GUBIAIC  Ad<9ted  In  whole. 


LEVIN  v.  HUN^.  (No.  7302.) 
(Snprena  Court  ct  Oklahoma.   April  9^ 

(Bvttahtu  by  the  Court  J 

1,  OONTBACTB  «3»288(2)— COKTRACT  TS  WBXT- 

XHO  — Oral  Bbboission  and  Subbtitutioit 

OF  New  Coktbact. 
While  under  section  988,  Rev.  Laws  1910, 
the  parties  to  a  written  contract  cannot  alter 
the  same  by  pand,  they  may.  Independent  of  the 
statute,  rescind  the  written  contract  by.  parol 
and  substitote  therefor  a  new  parol  contract; 
said  section  has  no  applicatlrai  to  the  new  con- 
tract 

2.  GoNTaAOTs  ^3324(1)  —  Snomo  PnnHnc- 

AN  C^BBK  ACH>— BEVEDOBB. 
On  breach  of  contract  the  injured  party  has 
his  choice  of  three  remedies  in  a  proper  case. 
He  may  sue  on  the  contract  for  the  damages  he 
has  sustained  by  reason  of  the  breach,  or  he 
may  conflid»  the  fcootract  terminated  by  the 
breadi  and  sue  on  the  quantum  meruit  under  an 
Implied  contract,  and  recover  for  his  services 
and  the  amount  expended  by  him  on  the  caor 


tract,  ta  be  may  have  recoatse  to  eqoltT  and 

compel  a  specific  performance  of  tiie  contract. 

Oonomlssioners'  Oirfnloa,  Division  No.  3. 
Error  from  District  Ooart,  Muskosee  Coun- 
ty; B.  P.  De  Graffenried,  Judge. 

Action  by  M.  E.  Hunt  against  Bacbd  T. 
Levin.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.   Affirmed  on  rebearlng. 

D.  A.  Kline,  of  HnAogee,  and  B.  B.  Blake- 
ney  and  J.  H.  Maz^,  both  of  Talsa,  for 
plaintiff  In  error.  Neff  ft  Neff  and  Fred  S. 
Zlck,  all  of  Muskogee,  tor  deftmdant  In  er- 
ror. 

FETOR,  O.  On  the  19th  day  of  February, 
1914,  the  defendant  in  error  commenced  this 
action  against  the  plaintiff  In  error  In  the 
district  «ourt  of  Muskogee  county  f«-  the 
recovery  of  the  sum  of  $1,107  for  services, 
materials  furnished,  and  money  advanced  to 
t^  plaintiff  in  error  by  the  defendant  In 
error.  On  the  11th  day  of  Novemb^-,  1914, 
the  defendant  In  error  recovered  Judgment 
against  the  plaintiff  in  error  In  the  sum  of 
$880,  from  which  Judgment  the  plaintiff  ap- 
pealed. 

The  parties  will  be  r^rred  to  as  they 
appeared  in  the  court  below. 

The  petition  of  the  plaintiff  in  the  court 
below  alleged,  In  substance,  that  the  defend- 
ant was  indebted  to  her  In  the  sum  of  $1,- 
107 ;  that  said  Indebtedness  arose  out  of  the 
following  circumstances :  About  the  1st  day 
of  May,  1912,  the  plaintiff  and  the  def«tdant 
entered  into  a  written  rental  contract  where- 
by defendant  leased  to  plaintiff  what  is 
known  aa  the  Frances  Hotel,  situated  In 
Muskogee,  Okl.;  said  lease  was  to  run  for 
the  term  of  five  years,  and  the  plaintiff  was 
to  pay  the  defendant  tbe  sum  of  $400  per 
month;  that  the  plaintiff  was  Induced  to 
enter  into  said  lease  by  representatioDS  made 
by  tbe  agent  of  tbe  defuidant  that  said 
premises  would  earn  over  and  above  all  ex- 
penses the  sam  of  $300  per  montli;  that 
within  a  few  days  after  taking  poBBceaton 
of  aald  premisea  Uie  plaintiff  learned  diat 
the  representations  made  by  tbe  defendant 
aa  to  what  t&e  hot^  would  earn  wrae  fUasb 
and  that  she  went  to  the  a^ent  of  tbe  defend- 
ant and  Informed  him  that  she  Intended  to 
surrender  aald  premises  <m  aecount  of  tbe 
fraudnloit  reproaentatlona,  and  foitber  tibat 
no  one  could  Uve  up  to  tbe  agreemoit  and 
run  said  taot^;  that  tbe  defendant  agreed 
to  rescind  the  old  contract  and  the  pattlea 
entered  Into  a.  new  agreement,  wber^  tbe 
plaintiff  was  to  kew  the  hotel  open  and  in 
running  cmidltifnt  during  tbe  anmmer 
months,  was  to  pay  whatever  was  necessary 
on  the  indebtedneaa  against  tbe  furniture 
and  fnmlshlnga  of  tbe  hotel  and  keep  tba 
dining  room  open  for  the  aald  period,  and 
was  to  pay  tbe  defendant  whatever  abe  could 
after  complying  wltb  tbe  above  terxnat  and 
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during  the  winter  months,  when  the  eeaBOD 
was  good,  it  was  agreed  that  she  ahonM  pay 
only  the  sum  of  $200  per  month  as  rental 
and  reimborse  herself  as  to  whatever  dis- 
bursements she  had  made  daring  the  sum- 
mer months.  The  defendant  further  agreed 
that  he  would  help  the  plaintiff  dispose  of 
the  premises  for  at  least  fl,200  or  $1,500 
profit  during  the  winter  m<mth8  while  it  was 
a  paying  concern.  The  petition  further  al- 
leges tliat  on  or  about  the  30th  day  of  Octo- 
ber, 1912,  the  defendant  wrongfully  dispos- 
sessed the  plaintiff  of  the  hotel,  and  took 
possession  of  all  of  its  furnishings  and  fur- 
niture. The  answer  of  the  defendant  was  In 
effect  a  general  denial  and  cross-petltlon  for 
rents  for  the  summer  months. 

[1]  The  defendant  on  appeal  makes  two 
contentions:  First  That  the  alleged  new 
contract  was  nothing  more  than  an  attempt 
to  alter  the  terms  of  the  old  contract  by 
parol,  in  violation  of  section  988,  Revised 
Laws  of  1910,  which  provides: 

"A  contract  in  writing  may  be  altered  by  a 
contract  in  writing,  or  by  an  executed  parol 
agreement,  and  not  otlierwise." 

The  evidence  of  the  plaintiff  reascmably 
supports  the  averments  of  her  petition.  It 
shows  that  the  agent  of  the  defendant  agreed 
with  the  plaintiff  tliat,  if  she  would  keep  the 
hotel  a  going  concern,  put  in  certain  neces- 
sary furnishings,  and  would  pay  whatever 
she  could  out  of  the  earnings  of  the  hotel  on 
the  amount  due  on  the  furniture  and  furnish- 
ings, keep  the  dining  room  open  and  pay 
whatever  she  could  to  the  agent  of  the  de- 
fendant, the  old  contract  might  be  discharg- 
ed and  rescinded,  and  that  he  would  let  her 
have  the  premises  during  th,e  winter  months 
when  business  was  good  for  the  sum  of  $200 
per  month,  and  he  would  further  assist  her 
In  disposing  of  said  hotel  at  a  good  profit, 
Her  evidence  shows  that  she  kept  this  agree- 
ment, and  had  paid  $515  on  the  furniture 
and  $«00  tot  fonilshings  and  other  neces- 
sary expenses  tn  connection  with  the  conduct- 
ing of  the  hoteL  She  bad  also  paid  the  agent 
ot  the  defendant  the  sum  of  $600; 

It  seems  tbat  time  conld  be  no  qnestlnt 
that  there  was  an  intention  on  the  part  of 
the  parties  to  abrogate  and  resdnd  the  ciA 
contract  and  to  enter  Into  a  new  aae,  and 
that  tbeae  parties  by  parol  agreement,  as 
above  set  forth,  did  rescind  their  old  con- 
tract and  outer  Into  a  new  contract 

While  under  the  above^uoted  statute,  It 
Is  plain  that  the  parties  to  a  written  contract 
canned  alter  the  same  by  parol  agre^ent,  it 
la  veil  settled  Qiat  they  may,  by  parol,  re- 
scind, discharge,  ox  terminate  a  written  con- 
tract, or  may  mter  Into  a  new  contract  as 
a  substitute  for  the  old.  Adler  v.  Friedman, 
16  CaL  139;  Credit  Clearance  Bureau  v. 
Hochbann  Contracting  Co..  25  Cal.  App.  546, 
144  Fac.  315:  Pearsall  v.  Henry,  163  CaL 
314.  96  Pac.  154,  159;  Bowman  v.  Wright  65 
Neb.  661,  91  N.  W.  580,  92  N,  W.  560;  Hy- 


man  v.  Cigar  Cow,  9  Cola  App.  299.  48  Fac 
671 ;  Copper  v.  Fretnosansky  (Com.  PI.)  16 
N.  T.  Sui^.  866;  Bvans  t.  ATcKanna,  89 
Iowa,  362,  56  N.  W.  527. 

The  defendant  lays  much  stress  upon  the 
fact  that  the  plaintiff  never  surrendered  to 
the  defendant  [toesession  of  the  premises,  and 
contends  tbat  this  was  necessary  before  a 
new  agreement  could  have  been  entered  Into 
between  the  parties,  and,  having  failed  to 
do  this,  whatever  the  understanding  between 
the  plaintiff  and  defendant  might  have  been, 
it  amounted  only  to  an  attempted  alteration 
of  the  written  lease.  It  wUl  not  do  to  say 
that  the  parties  were  powerless  to  make  a 
new  contract  concerning  these  premises  with- 
out going  through  the  formality  of  changing 
the  possession.  Besidee,  according  to  her 
testimony,  plaintiff  waa  about  to  surrender 
the  premises  to  the  defendant  and  offered 
to  do  so,  but  was  induced  by  defendant  to  re- 
tain them. 

ThB  obligatimis  of  the  new  contract  on  both 
parties  were  entirely  different;  every  ele- 
ment of  a  new  contract  is  contained  in  the 
new  agreonent;  the  only  thing  coounon  to 
both  was  the  subject-matter,  the  premises, 
nierefore,  under  the  evidence  of  idalntlff, 
which  the  jury,  as  they  must,  have  believed 
as  shown  by  tiie  rerdict  there  was  a  new 
contract  between  the  parties  as  contended  by 
the  plaintiff. 

[2]  Sectmd.  Ibe  d^mdant  contends  that 
there  la  error  oh  account  of  the  nature  of 
damages  allowed  to  the  plalnUfl  by  the  Jury 
and  court  and  emff  In  tbe  application  of 
the  rule  for  the  meaauremeut  thereof. 
Where  one  party  to  a  contract  has  breaobed 
the  contract  and  prevented  the  other  party 
from  perfosmlDg  his  obligations  thereunder, 
Eaiiott  on  Contracts  gives  the  rule  as  to  the 
remedy  of  the  injured  party  as  follows: 

"Sec.  209S.  Bemeitm  Affoito&I*.  On  breach 
of  contract  the  Injored  party  has  his  choice  of 
three  remedies  tn  a  proper  case.  He  may  sue  on 
the  contract  for  the  damages  he  has  sastained 
by  reason  of  the  breadi.  or  he  may  consider  the 
contract  terminated  by  the  breadi  and  sue  on 
the  quantum  meruit  nnder  an  implied  contract 
and  recover  for  his  services  and  the  amount  ex- 
pended by  him  on  the  contract  or  he  may  have 
recourse  to  equity  and  compel  a  specific  per- 
formance of  the  contract" 

The  plaintiff  in  this  case,  upon  her  evic- 
tion from  the  premises  by  the  defendant, 
elected  to  sue  on  the  quantum  meruit  aod 
Che  trial  court  permitted  her  to  maintain  her 
action  and  recover  for  the  services  rendered, 
etc.  This  position  is  well  sustained  by  the 
rule  announced  above,  and  the  great  weight 
of  authority.  9  Gyc.  688;  Hemmlnger  v. 
Western  Assurance  Co.,  96  fidlch.  365,  54  N. 
W.  950;  Richards  Mach.  Co.  v.  Swartzel,  70 
Kan.  773,  79  Pac.  660;  6  R.  C.  I*  380;  Unit- 
ed States  V.  Behan,  110  U.  S.  338,  4  Sup.  Ct. 
81,  28  L.  EU.  16a 

Under  the  substituted  contract  there  was 
no  provision  for  any  compensation  to  the 
plaintiff  tor  her  sonricet  and  trouble  In  con- 
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ducting  tbe  botel  during  tbe  Bununa  months, 
other  than  the  proflta  (xmtemidated  during 
the  wlnta  months,  and,  the  cxmtract  betaig 
wrongfully  termhiated  by  tbe  defwdant, 
thereby  preventing  her  from  reimbursing 
herself  under  the  contract,  certainly  she  had 
a  right,  if  she  elected  to  do  so,  to  sue  for 
the  reasonable  value  of  her  services  and  the 
money  advanced  and  material  furnished. 

A  careful  examination  of  the  instructions 
In  this  cause  dlscl<ffie8  that,  the  court  prop- 
erly and  fairly  submitted  the  issues  to  the 
Jury,  and  committed  no  prejudicial  error  in 
stating  to  the  Jury  the  law  of  the  case  in 
said  Instructions. 

Therefore  the  judgment  of  the  lower  court 
should  be  affirmed. 

PBB  ODRIAM.  Adopted  In  wboleu 


BANK  07  COMMERCE  OF  SUItPHUB  t. 
WEBSTER  etaL  (No.  8801.) 

(Supreme  Court  of  Oklahoma.   April  80,  1918. 
Rdtearinc  Dmied  May  21.  1918.) 

(avJUbut  by  th€  CourtJ 

GUAKAJITT       «S>53(1)      —      DiSCHABOa  — 

Chanob  of  Pabttbs. 
Under  sections  4174  and  417S.  Revised  Laws 
1910,  which  provide  that  any  alteration  made 
without  the  assent  of  the  party  or  parties  liable 
thereoc  which  changes  the  number  or  relatiw  of 
the  parties  to  a  negotiable  instrament  avoids 
the  instmment  as  to  such  parties,  the  procuring 
of  an  additional  dgner  to  a  promissory  note  by 
the  holders  them>f  without  tbe  assent  of  parties 
who  have  guaranteed  the  payment  of  said  note 
and  subsequent  to  the  execution  of  the  guaranty 
discharges  the  guarantors  from  liability  on  their 
goaran^  as  between  them  and  the  holders. 

CSommlssloners'  Opinion,  Division  No.  S. 
Error  from  District  Cour^  Murray  County; 
F.  B.  Swank,  Judge. 

Actim  by  the  Bank  of  Commerce  of  Sul- 
phur, OfeL,  against  C.  J.  Weheter  and  anoth- 
er. Judgment  tot  defendants,  and  plalntllf 
brings  error.  Affirmed. 

Jna  A.  McClure,  of  Sulphur,  for  plaintifF 
in  error.  Geo.  H.  Nicholson,  of  Sulphur,  for 
defendants  lu  error. 

PBTOR,  C.  Tbe  plaintiff  In  error,  the 
Bank  of  Commerce  of  Sulphur,  Okl.,  com- 
menced this  action  in  the  district  court  of 
Murray  county  against  C.  3.  Webster  and 
T.  E.  Molacek,  defendants  in  error,  to  re- 
cover on  a  written  guaranty  as  follows: 

"Sulphur,  Okl.,  6-19-11. 

"For  value  received,  we  hereby  guarantee  to 
the  Bank  of  Oommerce  of  Sulphur,  Okl.,  pay- 
ment of  one  note  of  D.  A.  Orafton,  dated  2— 
6—11.  Sl,4SO.0O  and  one  note  of  O.  A.  Craftoa. 
dated  1—30—11,  $204.00,  both  of  said  notes 
made  payable  to  the  Security  State  Bank. 

"C.  J,  Webster. 
"T.  E.  Molacek." 

Tbe  notes  named  In  the  wrltt«  guaranty 
were  tzaneferred  from  the  Security  State 


Bank  to  tiie  Bank  of  Oommerce,  and  at  that 
time  the  defendants  executed  and  deUvered 
to  the  Bank  of  Commerce  the  above  set  fortk 
guaranty.  At  the  time  of  sadb.  transfer  tbe 
Security  State  Bank  was  in  the  hands  of  tbe 
banking  board,  which  was  liquidating  tbe 
bank's  assets.  The  defeudanta  interposed 
the  defense  to  said  action  tliat  the  notes 
which  were  guaranteed  by  the  defendants 
were  altered,  after  the  execution  and  ddlv- 
ery  of  said  guaranty,  by  the  plaintlfTs  hav- 
ing Lizzie  M.  Grafton,  wife  of  the  maker  of 
said  notes,  to  sign  the  same.  The  trla! 
court  held  that  ttie  signing  of  said  notes  by 
Lizzie  M.  Grafton  at  the  instance  of  the 
plalntUF,  without  the  consent  and  knowledge 
of  tbe  guarantors,  the  defendants,  was  an 
alteration  which  defeated  the  guaranty,  and 
rendered  Judgment  for  the  defendants. 
From  this  Judgment  the  plaintiff  appeals. 

Tbe  only  question  presented  on  appeal  la 
whether  or  not  tbe  plaintiff's  procuring  tbe 
signing  of  said  notes  by  Lizzie  H.  Grafton 
after  the  execution  and  delivery  of  the  con- 
tract of  guaranty  without  the  consent  and 
knowledge  of  the  defendants  released  and 
discharged  the  defendants  from  their  con- 
tract of  guaranty. 

As  to  what  ccmstitutes  material  alteration 
of  a  negotiable  instrument  without  the  as- 
sent of  the  parties  thereto,  and  avoids  the 
guaranty,  section  4175,  Revised  Lews  1910, 
provides:  "Any  alteration  which  changes 
*  •  •  (4)  the  number  or  the  relations  of 
the  parties."  It  seems  that  this  court  baa 
never  construed  this  provision  relative  to 
questions  of  the  character  presented  here. 
The  Supreme  Court  of  the  State  of  Wash- 
ington, in  construing  a  provision  identical 
with  the  one  above,  held: 

"Under  Rem.  &  Ball.  Code,  {  3515,  providing 
that,  an  altoratlon  that  changes  the  number  or 
tbe  relatim  of  the  parties  is  a  material  alMra- 
tion,  the  addition  of  new  signatures  to  procnre 
their  discount  is  a  material  alteration,  which 
discharges  an  accommodation  indorser  who  bad 
no  notice  of  the  alteration."  Handsaker  v.  Pe- 
dersen,  71  Wash.  218,  128  Pac.  230. 

The  authorities  on  this  question.  Independ- 
ent of  the  statute,  seem  to  be  in  conflict; 
but  the  greater  weight  of  authority  is  to  tbe 
effect  that  the  adding  of  an  additional  party 
to  a  negotiable  instrument  subsequent  U>  Its 
execution  and  delivery  discharges  tbe  orig- 
inal parties  when  such  change  is  made  with- 
out ttieir  knowledge  or  consent  Taylor  v. 
J<4Uu6n,  17  Oa.  S21 ;  Nicholson  t.  Combs.  90 
Ind.  510,  46  Am.  Rep.  229;  DIckerman  v. 
Miner.  48  Iowa,  608;  Berryman  v.  Manfcer, 
56  Iowa,  ISO,  g  N.  W.  108;  WIndle  v.  Wll- 
liama,  18  Ind.  App.  168,  47  N.  B.  680;  Pord 
V.  First  National  Bank  (Tex.  Civ.  App.)  M 
«.  W.  684;  Wallace  v.  Jew6H,  21  Oblo  St. 
163,  8  Am.  Rep.  48:  Brown  v.  Johnson 
Bros.,  127  Ala.  292.  28  South.  679,  SI  I4  R. 
A.  403,  86  Am.  St  Rep.  134;  Fowler  v. 
Lachenmyer.  lOS  111.  App.  547;  McVean  v. 


•For  otlisr  eases  see  same  topic  «ad  KBT-NUMBBB  Id  all  K«v-Nuabsr«d  Digests  and  Indexes 


Digitized  by 


Google 


OfcL) 


BANK  OF  COMMBBOE  WSXSTER 


943 


Scott,  46  Barb.  (N.  T.)  37»;  Burnley  Oo.  v. 
Wllcher  (Ky.)  66  S.  W.  T. 

la  the  case  of  Taylor  v.  Johnson,  17  Oa. 
the  Snpreme  Court  of  Georgia  said: 

"The  rule  of  law  ia  not  disputed  that  the  lia- 
bility of  a  surety  cannot  be  extended  beyond  the 
actual  terms  of  uia  engagement,  and  tliat  his  lia- 
bility will  be  extinguished  by  any  act  or  omis- 
sion which  altera  the  terms  of  the  contract,  un- 
less it  be  with  his  consent  And  for  myself  I 
am  satisfied  that  the  uniform  doctriue  of  the 
books,  supported  by  numerous  decisions,  Is  that 
it  matters  not  that  the  alteration  be  for  the 
benefit  of  the  surety,  because  be  has  a  right  to 
stand  upon  the  very  terms  of  bis  agreement. 
And  it  is  no  answer  to  a  surety  to  say  that  the 
alteration  is  not  material.  He  has  a  rifcht  to 
determine  for  himself  whether  be  will  or  will  not 
consent  to  the  alteration — whether  be  thinks  it 
material  or  immaterial.  No  power  of  man  can 
altar  bis  en^gement,  and  hia  liability  to  be 
retained.  He  has  a  right  to  stand  upon  the 
very  terms  of  bis  contract,  and  without  his  con- 
sent any  variation  of  It  is  fatal.*' 

In  diBCTUnlne  the  proposition  as  to  tiow  the 
addltlffli  ot  the  name  <^  another  to  an  Instra- 
moit  might  materially  alter  Ub  charactra 
and  change  tbe  Identity  of  mieh  Instmment, 
the  flupreme  Ooiirt  ot  Texas  In  BVird  rirst 
NatI<Hial  Bank  CTez.  (S.Y.  A^J  3i  S.  W.  684, 
nses  the  following  language: 

TTfae  reason  wht  tbe  addition  of  a  name  to  a 
note,  as  a  joint  maker,  after  Its  issuance,  ma- 
terially alters  it,  is  because  it  changes  tbe  Dum- 
ber of  parties  and  their  relative  rights ;  it 
changes  the  rate  tff  contribution  ;  and  ft  changes 
the  character  and  description  of  the  instrument. 
The  original  obligw  may  thereby  be  subjected 
to  a  suit  in  a  county  other  than  Uiat  of  his  resi- 
dence, and  suffer  inconvenience  and  injury,  as 
was  done  in  this  very  case." 

The  Supreme  Court  of  Ohio,  in  Wallace  v. 
Jewell,  21  Ohio  St.  163,  8  Am.  Rep.  48,  holds: 

"Adding  the  name  of  a  person  as  maker  of  a 
joint  and  several  promissory  note  after  delivery, 
without  the  knowledge  or  consent  of  the  original 
signers,  is  a  materia)  alteration,  and  vitiates  the 
note  as  to  such  original  signers." 

And  In  the  body  of  the  opinion  the  court 

says: 

"Such  an  addition  gives  a  different  legal  char- 
acter to  the  Instrament.  ^e  defendants  might, 
by  tbe  altered  condition  of  the  note  now  in  ques- 
tion, have  been  subjected  to  change  of  jurisdic- 
tion in  the  event  of  any  litigation  arising  in  re- 
lation to  It  between  the  parties.  •  *  • 

"If  the  legal  oijeratkm  of  the  Instnunent  In 
its  altered.  c(mdition  Is  different  from  the  one 
they  executed,  it  is  sufficient  for  them  to  say 
of  the  contract  evidenced  by  tbe  altered  instru- 
ment. Into  this  we  never  entoed.  •  •  * 

"If  the  parties  intended  to  do  what  they  have 
apparently  dtwe,  added  a  new  party  to  the  note 
in  the  character  of  maker,  its  vitiating  effect 
cannot  be  avoided  by  the  conceptions  of  the 
plaintiff  as  to  the  character  of  the  act,  nor  by 
his  design  in  respect  to  the  future  use  of  the 
note." 

It  seems  therefore  that  the  alteration  com- 
plained of,  Independent  of  the  statutes  and 
the  constmctlon  placed  thereon  by  tbe  Su- 
preme Court  of  Washington,  by  the  great 
weight  of  auth<n:Ity,  discharged  tbe  guaran- 
tors—the defendants  herein— from  any  Ua- 
blllty  on  the  said  Instrument 


"WfaethCT  an  a]terati(R)  Is  material  does  not 

depend  upon  whether  it  increases  or  diminishes 
the  maker's  liability.  The  teat  Is  whether  tbe 
instrument,  after  the  alteration,  expresses  the 
same  contract;  whether  it  will  have  the  same 
operation  and  effect  after  the  alteration  as  be- 
fore. If  the  change  enlarges  or  Icsaeos  the  lia- 
blli^,  It  is  material,  and  vitiates  the  contract." 
Commonwealth  National  Bank  of  Dallas  t. 
Baughman,  27  OkL  176,  lU  Pac.  332. 

Sectlfm  IMS,  Berlsed  Laws  ct  1910,  ^o- 

rldes: 

"A  guarantor  is  exonerated,  except  so  far  as 
he  may  be  indemnified  by  the  principal,  if  by  any 
act  of  the  creditor,  without  tbe  cousent  of  the 
guarantor,  the  original  obligation  of  the  prin- 
cipal is  altered  in  any  respect,  or  the  remedies 
or  rights  of  the  czeditor  againat  the  principal, 
in  respect  thereto,  In  any  way  Impaired  or  sus- 
pended." 

It  la  clear,  In  tbe  light  of  the  statutes  and 
the  great  weight  of  authority,  that  the  addi- 
tion of  tbe  name  of  Lizele  M.  Grafton  to  the 
note,  payment  of  which  the  defendants  guar- 
anteed, changed  the  Identity  of  saSd  note  and 
its  effect  and  eperatlon,  and  stuih  altwation 
beli^c  made  wltiiout  the  assent  or  knowl" 
edge  of  the  defeodants,  the  Koarantors^  op' 
ereted  to  discharge  the  defendants  from  any 
liability  ca  their  guaranty. 

Therefore  the  Judgment  of  the  trial  oonrt 
to  alBrmed. 

PKB  CURIAM.  Adopted  in  whole. 


BANK  OF  OOMMBRCB  OP  SUI/PHUB  v. 
WEBSTBR  et  aL   (No.  8862:) 

(Supreme  Court  of  (^h<nDa.   April  80,  191& 
Rehearing  Denied  May  21,  1&18.) 

Cfi^vRabiM  hy  the  OovFtJ 
1.  Bills  Awn  Nous  4=300— GirABAirrT  ^a»14 

— Co  N8IDEEATI0H. 

A  promissory  note  must  be  supported  by  a 
lawful  consideration;  also,  a  contract  guar- 
aoty  to  answer  for  the  obligations  of  another, 
made  subsequent  to  the  original  obligation, 
must  be  supported  by  a  distinct  eonridemtioa. 

(Adiitionai  ByllahVM-  by  Editorial  Staif.) 
%  Af£«;al  ANn  EaaoB  4=s>237(3)— SumciEV- 

CT  Of  EvmBNCB—REVIBW. 
Where  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  was  not  diallenged  by  de- 
murrer or  motion  to  direct  a  verdict,  no  assign- 
ment of  error  can  be  predicated  on  the  insuffi- 
ciency of  the  evidence. 

3.  JunaHEiTT  «s>190(3)->S u nriuuGn ct  or  Bvi- 
DEifca. 

A  motion  tot  judgment  notwithstanding  the 
verdict  does  not  raise  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict 

4.  Evidence  «=a419(l)— Bills  and  Notes— 

CONSIDEBATION — STATUTE. 

Under  Rev.  Laws  1010,  |  4066,  making  de- 
liveiT  essential  to  validity,  and  section  4078. 
relatmg  to  failure  of  consideratiwi  as  a  defense, 
a  note  and  the  contracts  under  which  it  was 
retJeived  are  not  conclusive  as  to  consideration 
and  the  purpose  for  which  the  instruments  w<ffe 

glTOB. 
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OotnmtaglonMtf  OpbUon,  DMOxm  Na  8. 
Error  from  District  Court,  Murray  County; 
V.  B.  Swank,  Judge. 

Action  bf  the  Bank  of  Commerce  of  Sal- 
Idiar,  OU.,  agaiiut  O.  J.  Webster  and  T.  B. 
Holacek.  Judgment  for  detoidantB,  and 
[dalntlff  trtngs  error.  Affirmed. 

Jno.  A.  HcClure,  of  SiUpbor,  for  idaln- 
tUT  In  oTor.  Geo.  M.  Nldi^son,  of  Sn^tmir, 
for  defendants  In  error. 

FBTOB,  C.  This  action  was  commenced 
by  the  Bank  of  Commerce  of  Sulphur,  Okl., 
plaintiff  In  error,  against  C,  J.  Webster  and 
T.  B.  Mblacek,  def«idants  In  error,  to  re- 
cover on  a  certain  promissory  note,  together 
with  Interest,  amounting  to  $3,196.77.  The 
'  defense  Interposed  to  the  action  on  said  note 
is  that  said  note  was  ezeeated  and  delivered 
to  the  said  bank  without  consideratlrai  and 
only  for  the  cmvoilence  and  aooommodatloD 
(tf  the  bank. 

At  the  time  of  the  orecativn  and  d^very 
of  the  note,  and  as  a  part  ot  the  same  trans- 
action, the  defendants  executed  and  deliv- 
ered to  the  bank  the  following  agreement: 
"Sulphor,  OkL,  April  »,  1911. 

"To  the  Bank  of  Commerce,  Snlphor,  OU.: 
Ton  are  hereby  antlioriaed  to  accept  a  not* 
cari^ng  tbe  amount  of  Indebtedness  due  yon 
by  w.  J.  and  EVances  I.  WUliams  for  the 
amount  of  $2,654.06,  the  same  being  the  propo- 
sition which  we  guaranteed  in  written  inHtruc- 
tion  to  you  June  19,  1912.  It  is  agreed  and 
nnderatood  that  this  instrument  does  not  in 
any  way  Invalidate,  dumge  or  affect  said  fonner 
guaranty,  and  it  is  strictir  understood  that  this 
note  siipied  Inr  us  tiiis  date  for  $2,664.06  and 
doe  Jane  9^  U12,  is  only  for  the  oonvraiMiee 
of  the  Bank  of  CcHnmooe  untU  said  bank  can 
realize  on  security  which  is  behind  tiie  original 
proposition.  And  farther  it  is  Dnderstood  that 
this  said  new  note  of  this  date  does  not  bind 
us  only  in  so  far  as  it  carries  out  our  fizst  and 
original  guaranty  above  refured  tO; 

"0.  J.  Webster, 
"T.  B.  MolaMk.** 

The  contract  of  guaranty  above  refored 
toisasfoUowa: 

"Sulphur,  OkL,  June  19,  1912. 
"We  hereby  gnarantee-^the  Bank  of  Commerce 
of  Snlpbur,  Okl.,  payment  of  the  W.  J.  Wil- 
liams note  for  |S,^.81,  dated  July  1,  1910, 
No.  1888,  with  tbe  underBtanding  that  tbe  se- 
curity shall  all  be  exhausted  before  any  claim 
is  made  on  ns  as  guarantors. 

"O.  J.  Webster. 
"T.  B.  Molacek." 

There  was  a  Jury  trial  of  said  cause,  which 

resulted  in  favor  of  the  defendants.  From 
Judgment  In  fhvtfr  of  the  defoidants,  the 
plaintiff  appeals. 

[2]  The  sufBdency  of  the  evidence  to  sus- 
tain the  verdict  of  the  Jury  was  not  chal- 
lenged demurrer  or  motkm  to  direct  ver- 
dict in  the  trial  court,  and  no  aaalgnmeat  of 
error  can  be  predicated  on  the  insufficiency 
of  the  vrUeoee,  Slmpeon  v.  Mauldin,  160 
Pac.  481;  Beed  v.  Scott,  151  Pac  484;  Hns- 
kogee  Electric  Tractlm  Oo,  t.  Beed,  85  Okl. 
334.  IdO  Pita  157. 


[S]  Tbe  i^ntlfff  taowevo:,  made  nKMtea 
for  Judgment  In  ite  fhvor,  notwtthstandUkg 
tbe  verdict  of  the  Jury,  and  imdsts  Ibat  tUe 
la  a  suffidoit  challenge  to  the  ■nffidew^'  of 
ttie  evtdaice.  A  motion  for  judgmoit  not- 
Tithstanding  the  verdict  does  not  radae  tht 
question  of  the  sufficien<3r  oC  tbe  evidence 
to  sustain  the  verdict  Oaks  v.  Samples.  1ST 
Pac.  7S9 ;  Barnes  v.  Universal  Tire  Protect- 
or Co.,  165  Pac.  176. 

II]  The  iJalntlff  contends  that  the  court 
erred  In  refusing  to  give  certain  requested 
instrnctlonB  to  the  Jury,  and  erred  In  Its  in- 
structions to  the  Jury. 

The  plaintiff  requested  tbe  court  to  give 
the  following  instructions: 

"Tou  are  instructed  that  defoidants  in  this 
case  have  set  up  as  defense  to  any  liabill^  on 
the  note  sued  on  herein  that  said  note  was  Kiven 
by  defendaats  to  plaintiff  without  considera- 
tion, and  for  tbe  agreed  purpose  between  plain- 
tiff and  defendants  that  plaintiff  might  have 
eaid  note  to  exhibit  to  the  bank  examiner  In 
tbe  state  of  Oklahoma  as  an  asset  to  said 
plaintiff's  bank. 

"In  this  connection,  you  are  told  that  said 
defense  is  not  a  valid  defense,  and  that,  if 
you  find  from  the  testimony  that  said  defend- 
ants did  give  said  note  to  plaintiff  to  enable 
plaintiff  to  exhibit  tbe  same  to  the  bank 
amlner  <^  the  state  of  Oklahoma  as  an  asset 
of  said  bank,  defmdants  are  not  permitted  at 
this  time  to  urge  same  as  a  dewiaa  to  tbstr 
liability  on  said  note. 

"Ton  are  instrncted  that  the  giving  of  tbm 
note  sued  oa  herein,  together  with  the  lastm- 
ment  executed  by  the  defendants  at  the  time 
of  the  executitm  of  the  note  sued  on,  constitute 
a  new  contract:  that  is,  the  defendants,  by 
their  act  In  giving  the  note  sued  on  and  sm- 
cutinff  tbe  written  agreement  at  the  same  ttme^ 
substdtnted  tbe  said  note  sued  on  herein  and 
tbe  asid  written  agreement  for  their  original 
agreraient  of  guaranty.    •    •    • " 

The  first  of  these  instructions  Improperly 
states  the  law  for  the  reason  that,  after  stat- 
ing that  the  defense  of  plaintiff  Is  want  of 
oonsiderathHi  for  the  note  and  that  the  note 
was  executed  merely  to  be  exhibited  to  the 
bank  ctnumlssloner  as  an  asset  of  i^alutUTs 
bank,  then  proceeds  to  Instruct  the  Jury  that 
Budi  def«ise  Is  not  valid.  Both  are  valid 
defenses. 

Hie  second  Instruction  Imprc^terly  states 
the  law  for  the  reason  that  It  Is  in  eBect  a 
peremptory  Instruction.  In  that  It  instructs 
tbe  Jury  that  the  giving  of  tbe  note  and  «m- 
tract  constituted  a  new  contract  and  was  a 
substitution  for  the  original  written  guar- 
anty. 

The  facts  and  circumstances  as  dlsdoeed 
by  the  evidence  do  not  justify  this  iBsCnw 
tion.  Tbe  only  theory  upon  whidi  this  bi- 
structton  could  be  Justified  is  that  tbe  coh 
tempo  rancour  contract  and  the  note  are  con- 
clusive as  to  omsideratlon  and  as  to  tbe 
purpose  ot  tbe  making  of  tbe  note.  It  Is  dif- 
ficult to  determine  fnnn  tbe  contract  Us  true 
import  and  tbe  true  Intentloa  of  the  putlea. 
Taking  In  consideration  the  fkct  tbat  tbe 
contract  expressly  provides  that  the  same 
staaU  not  Cbaags  the  slfoct  of  tte  Conner 
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jniaranty  and  that  said  note  is  only  dven  for 
the  convenience  of  the  Bank  of  Commerce 
until  it  can  realize  upon  the  surety  behind 
the  original  proposltlfHi,  and  construing  the 
contract  as  a  whole,  it  cannot  reasonably  be 
gireu  the  efiec-t  of  r^Iadnfc  and  substituting 
the  original  guaranty.  Neither  can  it  be  con- 
duslTely  presumed  from  said  contract  and 
the  giving  of  said  note  that  the  note  is  based 
upon  consideration.  Such  presumption  must 
b^  indulged  and  the  findings  of  the  }ury  dis- 
regarded, before  this  Instruction  would  be 
Justifiable.  The  court  therefore  committed  no 
prejudicial  error  in  refusing  to  give  the  In- 
structions requested  as  above  set  out. 

The  Instruction  given  of  which  the  plaintiff 
complained  to  as  follows: 

"You  are  instmcted  that  if  you  And  from  the 
evidence  that  the  plaintiff  retained  the  original 
contract  of  gnarao^  of  the  WiUianu  note,  and 
that  the  note  sued  on  was  not  given  in  aettle- 
ment  of  said  contract  of  naranty,  but  was  sim- 
ply given  for  the  conTenteoce  and  accommoda- 
tion of  plaintiff,  and  that  defendant  received 
no  benefit,  and  the  plfdntiif  saffered  no  detri- 
ment by  reason  of  toe  ezecntl<ui  of  said  note, 
then  said  note  la  without  consideratiMi,  and  de- 
fendants are  not  liable  thereon,  and  jour  ver- 
dict ahonld  be  for  the  detedanti." 

This  instruction  reasonably  and  fairly 
states  the  law  as  to  the  particular  question  In 
controversy.  It  is  undisputed  in  this  case 
that  the  guaranty  and  note  were  glv&i  for 
the  purpose  of  answering  for  the  obligations 
of  the  makers  of  the  original  note,  W.  J. 
Williams  and  Frances  I.  Williams,  and  the 
law  is  well  settled  that  a  contract  or  guar- 
anty made  subsequent  and  not  at  the  time  of 
the  creation  of  the  original  obligation  must 
be  supported  by  a  distinct  consideration. 
Clements  et  al.  v.  Jackson  County  Oil  ft  Gas 
Co.  et  al.,  161  Pac.  216,  L.  H.  A.  1917C,  437 ; 
Hetherlngton  v.  Hixon.  46  Ala.  297.  The 
court  therefore  committed  no  prejudicial  er- 
ror in  the  giving  of  said  instruction, 

[4]  Under  the  questions  presented  here^  the 
only  theory  upon  which  the  plaintiff  could 
prevail  wonld  be  that  the  note  and  contract 
Is  conclusive  as  to  consideration  and  purpose 
for  vfbltb  the  instruments  were  given.  :niat 
is  not  the  law.  Section  4066,  R.  h.  1910; 
section  4078,  R.  L.  1910. 

The  Supreme  Court  of  Eanaaa  held  on  this 
que8tl<m: 

"Although  the  terms  of  a  written  obligation, 
assumed  to  be  valid,  cannot  be  varied  by  parol, 
it  may  be  shown  by  parol  what  caused  the  part? 
thus  to  obligate  himself,  and  thereby  test  the 
question  whether  he  is  legally  bound,  as  the 
writing  imports,  or  whether  he  is  by  any  canee 
wholly  or  partially  freed  from  liability  Uiere- 
OD."  Rice  V.  Rice.  101  Kan.  20,  165  Fac  799; 
S  R.  C.      943.  924. 

Tlie  Jnc^ent  ot  the  lower  coort  should 
therefore  be  affirmed. 

PER  CURIAM.  Adopted  In  whole. 


PARTES  V.  CLKTEUAND  TRINIDAD  PAV- 
IVQ  CO.   (No.  8861.> 

(Supreme  Court  of  Oklahoma.    May  7,  1918.) 

(Bvtlahua  hy  the  Court.) 

Municipal  Cobpobations  *=»488,  4S9(5)  — 
Public  Improvement— Tax  Bill— Injunc- 
tion. 

When  a  city  acquires  jnrisdlction  by  the 
proper  preliminary  proceedings  to  pave  certain 
of  its  streets,  the  owner  of  property  vritbin  the 
Improvement  district  who  such  improve- 

ments made  with  the  knowledge  that  the  city 
authorities  intend  to  levy  and  collect  a  special 
tax  against  his  property,  and  that  those  who  do 
such  work  cannot  be  compensated  in  an;  other 
way,  and  fails  to  prosecnte  a  suit  testing  the 
validity  of  the  aronanee  creating  the  paving 
district  or  an  assessment  made  thereunder  with- 
in the  time  provided  by  the  charter  of  the  city 
enacting  said  ordinance,  cannot  thereafter  main- 
tain an  action  to  enjoin  tbe  collection  of  the 
assessment  against  his  property  on  tiie  ground  of 
alleged  Irregularities. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Action  by  the  Cleveland  Trinidad  Paving 
Company  against  L^  P.  Partee.  Judgment  for 
plaintiff,  and  defOkdont  brings  error.  Af> 
firmed. 

G.  W.  Hntcfalns  and  Oregg  ft  MarHn,  all  of 
Tnlsa,  for  idalntUt  In  error.  Randoli^  Ha- 
ver ft  Shirk,  of  Tnlsa,  for  defendant  in  er- 
ror. 

HOOKER,  O.  Thla  action  was  brongtat  1^ 
the  defendant  fn  error  to  foreclose  a  certain 
tax  bill  Issued  by  the  dty  ot  Tulsa  to  It,  same 
being  designated  as  special  tax  bill  No.  2190, 
In  street  Improvement  district  No.  S2-A,  and 
alleged  to  be  a  first  and  prior  lien  against  all 
that  part  of  lot  1  in  block  M  lying  westerly 
of  the  westerly  line  of  the .  rl^t  of  way  ot 
the  Missouri,  Kansas  ft  Texas  Railway  In 
said  dty. 

The  answer  ot  the  plalntltf  In  error  sets 
up  two  defenses  against  this  action,  namely : 
(1)  That  the  resolution  providing  for  the  im- 
provement In  said  district  and  the  ordinance 
passed  in  pursuance  thereof  Included  not 
only  the  grading,  curbing,  paving,  and  gut- 
tering of  the  sti%et,  but  included  as  well  the 
construction  of  the  catch-basins  at  the  inter- 
sections of  the  streets  and  the  storm  sewer 
drainage,  which  under  the  law  the  plaintiff 
in  error  contends  cannot  be  combined  In  oiu^ 
assessment,  but  must  be  made  under  separate 
ordinances  and  by  a  separate  and  distinct 
proceeding  as  provided  by  the  provisions  of 
the  charter  of  the  city  of  Tulsa  and  the  stat- 
utes of  the  state  of  Oklatioma;  (2)  that  all 
of  the  improvements  placed  In  Archer  street 
under  the  resolution  and  ordinance  Involved 
here,'  consisting  of  grading,  curbing,  and  gut- 
tering, were  made  upon  that  portion  of  Ar- 
cher street  and  Greenwood  avenue  occupied 
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by  the  right  of  way  of  the  said  railroad  com- 
pany where  the  same  crosses  Archer  street, 
with  the  exception  of  a  amall  portion  of  the 
intersection  formed  by  the  crossing  of  Archer 
street  and  Greenwood  avenue,  and  that  all  of 
the  cost  of  said  grading,  curbing,  guttering, 
and  paving  of  the  right  of  way  of  said  com- 
pany, wlilch  right  of  way  was  100  feet  wide 
and  entirely  across  Archer  street,  with  the 
exception  of  2  feet  on  the  outside  of  the 
track  of  said  railroad  company  crossing  said 
street,  was  In  fact  taxed  against  the  prop- 
erty in  the  abutting  blocks,  and  as  a  result 
thereof  one-half  of  the  cost  of  making  said 
Improvements  was  taxed  against  the  north 
half  of  block  54  In  said  dty.  which  Included 
the  fractional  part  of  lot  1  owned  by  the 
plaintiff  in  error. 

The  record  herein  discloses  that  Archer 
street  runs  east  and  west  and  Greenwood 
avenue  north  and  south ;  that  blocks  46  and 
54  are  west  of  Greenwood  avenue ;  and  that 
said  blocks  are  separated  by  Archer  street. 
Lot  1  in  block  54  fronts  north  on  Archer 
street  140  feet  and  east  on  Greenwood  ave- 
nue 100  feet.  The  right  of  way  of  said  com- 
pany as  found  by  the  court  takes  a  triangu- 
lar piece  of  groand  out  of  the  northeast  cor- 
ner of  lot  1  of  about  81  feet  facing  on  Green- 
wood avenue  and  75  feet  facing  north  on 
Archer  street. 

It  appears  further  from  the  evidence  that 
the  Improvements  In  district  No.  52-A  In- 
volved In  this  action  commenced  at  the  west- 
erly line  of  the  right  of  way  of  the  said  com- 
pany and  extended  easterly  on  Archer  street, 
and  It  Is  contended  by  the  plaintiff  In  error 
that  his  property  Involved  here,  that  Is,  that 
part  of  lot  1  in  block  54  not  occupied  by  the 
right  of  way  of  said  company,  does  not  abut 
any  of  the  improvements  made  In  said  dis- 
trict No,  52-A,  but  it  is  conceded  by  him  that 
his  property  Is  liable  for  a  certain  part  of 
said  improvements  caused  by  the  improve- 
menta  at  the  intersection  of  Greenwood  ave- 
nue and  Archer  street  for  catch-basins  and 
storm  sewer  drainage. 

Upon  the  trial  of  this  cause  In  the  court 
below  the  court  made  the  following  findings 
of  fact : 

"That  all  of  that  portion  of  Archer  street 
lying  west  of  the  center  of  the  alley  ranning 
north  and  south  tiiroa^  tdocks  54  and  46  of 
the  citT  of  Tulsa  up  to  the  interseetiim  of  the 
west  line  of  the  ricot  of  way  of  the  Hlssouri, 
Kansas  &  Texas  Railway  had  been  paved  un- 
der a  prior  ordinance,  and  Its  portion  of  the 
coat  thereof  asMssed  against  lot  1  in  block  54, 
beloogine  to  the  defendant ;  that  of  the  paving 
done  uQoer  the  ordinance  providing  for  the  im- 
provement of  Archer  street  by  paving  the  un- 
paved  portion  of  said  street  from  the  east  inter- 
section of  Archer  street  and  Greenwood  avenoe 
westerly  to  the  center  of  the  alley  rDDning 
norUi  and  south  through  blocks  54  and  46  of  the 
city  of  Tulsa,  and  under  which  tax  certiflcate 
No.  2100  was  issued,  100  feet  of  the  said  par- 
ing OQ  said  Archer  street  was  included  within 
the  right  of  way  of  the  Missouri,  Kansas  &  Tex- 
as Railway  Company,  and  should  under  the  dty 
charter  have  been  taxed  and  assesMfl  against 
•aid  railroad  company. 


"The  court  farther  finds  from  the  proof  oCCer- 
ed  that  a  portion  ot  the  improvements  of  the 
intersection  formed  by  the  crossing  of  Archer 
street  and  Greenwood  avenue  were  properly  tax- 
able against  the  property  in  the  northeast  quar- 
ter of  hUnA  54,  and  that  some  portion  of  the  ex- 
pense of  said  improvement  of  said  intersection 
was  properly  taxable  against  lot  1,  the  proper^ 
of  the  defendant. 

"The  court  further  finds  that  proper  notica 
was  given  of  the  making  of  said  ImprovemeDta 
and  the  apportionment  of  the  costs ;  uiat  the  de- 
fendant, L.  P.  Partee,  appeared  and  filed  his 
protest  with  the  dty  commissioners  of  the  dty 
of  Tulsa,  protesting  against  the  apportionment 
of  the  cost  of  said  improvemente  made  b^  said 
dty  and  assessed  against  his  property,  being  lot 
1  in  blodc  54  of  the  dty  of  Tnlsa,  and  tliat  a 
hearing  was  had  thereon  before  the  dty  com- 
mission holding  against  said  defendant;  that 
the  said  L.  P.  Partee  failed  and  n^lected  to 
appeal  from  the  decidtm  of  the  commisaioners 
of  the  dty  of  Tulsa  and  from  the  apportionmnit 
made  by  them,  upon  whidi  apporuonnient  cer- 
tificate No.  2100  was  duly  issued. 

"The  court  further  finds  that  under  the  dur- 
ter  ot  the  dty  of  Tulsa  that  portion  of  the 
cost  of  paving  of  the  right  of  way  of  the  Missoo- 
ri,  Kansas  A  Texas  Railway  Company  should 
be  assessed  against  the  Musonri,  Kansas  & 
Texas  Railway  Company. 

"The  court  further  finds  that  because  of  the 
failure  of  the  defendant,  L.  P.  Partee.  to  proa- 
ecute  his  appeal  friHu  the  decision  ot  the  dty 
commissioners  in  making  the  apportionment  of 
the  expense  of  the  improvements  on  Ardier 
street,  as  made  by  them,  and  upon  whidi  the 
certificate  No.  2190  was  issued  by  the  dty 
of  Tulsa  to  the  paving  ccHnpany,  the  rights  of 
the  holder  of  said  certificate  have  become  ab- 
solute, and  the  defendant;  L.  P.  Partee,  is  es- 
topped from  questioning  the  validity  of  said 
apportionment,  because  he  did  not  prosecute 
his  appeal  within  ten  days  thereafter  as  provid- 
ed by  the  dty  charter,  and  that  he  cannot  in 
this  proceeding  try  out  the  question  of  the 
equitable  or  inequitable  apportionment  made 
by  the  dty  of  Tulsa  ot  the  expense  of  said  im- 
provement on  Ardier  street  and  upon  which  ap- 
portionment certificate  No,  2190  waa  issued. 

"Hie  court  further  finds  that  under  the  facta 
as  proven  and  the  law  applicable  thereto  plain- 
tiff is  entitled  to  recover  judgmmt  against  the 
defendant,  I*  P.  Partee,  for  tae  amount  dne  oo 
said  certificate  No.  2190,  and  that  the  same 
is  a  first  lien  on  all  the  nght.  title,  estate,  and 
interest  of  the  defendant,  Ia  P.  Partee,  in  and 
to  lot  1  bi  block  64,  original  town,  now 
d^,  of  Tulsa ;  (hat  the  plaintiff  is  enUtled  to 
a  foreclosure  ox  ito  lien  and  to  an  order  for  the 
sale  of  said  proper^  to  secure  its  said  Judg- 
mait  In  event  the  same  Is  not  paid." 

It  Is  now  asserted  that  the  court  did  not 
properly  apply  the  law  to  the  facta  as  fonnd 
by  the  court  in  the  trial  of  sald'cause;  that 
under  the  provldon  of  section  14  of  article 
9  of  the  charter  of  the  dty  of  Tnlaa  It  Is 
mandatory  and  compulsory  upon  the  dty  to 
tax  the  entire  expense  of  the  Improvementa 
of  this  nature  on  the  rl^t  oi  way  asalnat 
the  railway  company;  and  thst  under  Uie 
proTldons  of  the  diarter  the  city  had  no  an* 
thori^  or  rl|£ht  to  apportion  ttie  ezpaiae 
therefor  to  private  property  abutting  ttw 
street  crossed  and  occtipled  by  said  right  of 
way,  bat  that  the  entire  cost  thereof  most  be 
paid  by  the  railway  company,  and  no  part 
can  ba  ssnnosna  agalnat  tba  abutting  pnp> 
erty. 
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The  prorlslona  of  the  darter  applicable 
here  are  aa  toOown: 

"860.4,  The  Coat  of  grading,  paving,  curb- 
ing, and  gattertng  anv  street,  avenne,  or  alley 
maj  be  paid  In  part  by  the  city  or  in  part  by 
the  owners  of  proper^  benefited  by  soch  im- 
provement and  abatting  upon  the  property, 
street,  or  alley  or  portion  thereof  ordered  to  be 
improved,  aoa  any  resolution  or  ordinance  pass- 
ed and  aidopted  by  the  board  of  commissioners 
declaring  the  necessi^  for  snch  constmclion 
ahall  provide  what  proportionate  part,  if  any, 
of  the  costs  of  BDch  improvement  shall  be  paid 
by  the  city,  and  the  proportion  of  the  costs  that 
shall  be  borne  by  the  owners  of  proper^  abut- 
ting on  such  street  or  alley  or  part  of  street 
or  alley  ordered  to  be  made:  Provided  that, 
when  any  person,  firm,  or  corporation  owns 
any  railroad  or  street  railroad  or  railroad 
■witeli  of  any  kind  on  snch  street  or  aDey  or 
portion  thereof  ordered  to  be  improved,  such 
person,  firm,  or  corporation  shall  p^  the  whole 
costB  of  such  improvement  between  toe  rails  and 
tradoi  and  (Or  two  feet  on  each  side  of  the  rails 
of  such  railroad  or  street  railroad,  and  the  city 
■nd  abatting  property  owners  shall  be  relieved 
of  the  part  of  the  costs  to  be  paid  by  such  road. 
The  pro  rata  of  the  cost  of  such  improvement 
payable  under  tiie  terms  hereof  by  any  railroad 
or  street  railroad  or  the  owners  thereof,  to- 
gether wftb  all  costs  of  eolleeting  the  same,  BihaU 
be  a  special  tax  against  and  secnred  by  a  lien 
upon  the  railroad,  ties,  rails,  fixtures,  rights, 
and  fnuu^iaes  of  such  railroad  or  street  rail- 
road and  the  ownera  thereof;  and  whenever  a 
contract  diall  be  let  for  any  such  improvement 
the  board  of  CMnmlssioners  shall  levy  a  special 
tax  upon  the  railroad,  ties,  rails,  fixtures,  rights, 
and  fraDchises  of  such  railroad  or  street  rail- 
road, (or  the  pro  rata  share  due  from  sncb  road 
for  improvement  between  their  tracks  and  rails 
and  two  feet  on  each  side  thereof.  Said  tax 
shall  be  levied  at  or  after  the  time  such  con- 
tract is  let  on  executed,  and  shall  become  due 
and  delinquent  as  the  ordinance  levying  the 
same  may  specify,  and  shall  be  a  lien  trom  the 
time  of  levying,  and  the  proceeds  thereof  shall 
be  used  for  the  payment  of  the  costs  of  such  im- 
provement  If  said  taxes  be  not  paid  as  pro- 
vided for  by  ordinance,  then  collection  sbaU  be 
enforced  as  the  collection  of  other  taxes  by  ad- 
vertisement and  sale  of  the  property,  rights,  and 
franchises  levied  upon:  Provided,  it  shall  not 
be  necessary  to  sell  at  the  same  time  as  (or  de- 
linquent ad  valorem  taxes.  At  any  such  sale  the 
city  tax  collector  or  such  other  oflicerB  as  shall 
be  designated  by  the  board  shall  execute  to  the 
purchaser  a  deed  similar  to  the  one  executed 
when  the  property  is  sold  for  ad  valorem  taxes. 
Such  assessment  and  lien  may  also  be  enforced 
by  suit  brought  In  any  court  having  jurisdiction 
thereof.  The  lien  provided  (or  thaU  be  a  first 
and  prior  lien  paramount  to  all  incumbrances 
except  taxes,  upon  the  roadbed,  ties,  rails,  fix- 
tures, rights  and  franchises  of  the  person,  firm, 
or  corporation  or  company  owning  tiie  rulroad 
or  street  railroads  aforesaid: 

"Provided,  further,  tliat  when  any  street, 
avenue,  or  alley  is  ordered  graded,  paved,  curb- 
ed,  or  guttered  as  herein  provided  any  person, 
firm,  or  corporation  having  right  of  way  or  oper- 
ating a  railroad  Intersecting  or  crossing  such 
street,  avenne,  or  alley  so  ordered  improved 
shall  bear  the  entire  expense  of  grading,  paving, 
curbing,  and  guttering  and  laving  sidewalks  over 
and  across  their  tractcs  and  right  of  way  for  the 
full  vridth  of  such  right  of  way.  •  •  • 

"See.  6.  After  excluding  the  costs  of  making  any 
improvements  between  and  two  feet  on  each 
side  of  the  track  and  rails  of  railroads  or  street 
railroads,  and  the  entire  cost  of  any  improve- 
ments  crossing  the  right  of  way  of  any  rauroad, 
which  costs  are  to  be  assessed  against,  and 
wholly  paid  by.  the  ownera  of  aucb  railroads  as 
herein  provided.  *  •  • 


"Sec.  7.  The  contract  or  contracts  foi  such 
improvements  and  the  bond  or  bonds  having 
been  executed  and  approved  by  the  board,  it 
shall  be  the  duty  €i  the  city  engineer  to  at  once 
prepare  a  written  statement  which  shall  con- 
tain the  names  of  such  persons,  firms,  or  corpo- 
rations or  estate  that  may  own  property  abut- 
ting upon  the  section  or  sections  of  the  street, 
avenue,  or  alleys  paved,  to  be  improved,  the 
number  of  front  feet  owned  by  each,  and  describ- 
ing the  property  owned  by  each  by  block  and 
lot,  number,  or  otherwlae,  so  describing  snch 
priQverty  as  to  Identic  the  same:  and  auch 
statement  ahall  also  contain  an  estimate  of  the 
total  costs  of  such  improvement,  the  proportion 
and  amount  of  such  costs  to  be  assessed  against 
abutting  pK^ierty,  the  amount  per  front  foot  to 
be  assessed  against  abatting  property,  and  the 
total  estimated  amount  to  be  assessed  against 
each  owner.  Such  statement  shall  be  submitted 
to  the  board,  which  shall  examine  the  same  and 
correct  any  errors  which  may  appear  therein; 
but  no  error,  mnlsslon,  or  mistake  la  such  state- 
ment shall  in  any  manner  InvaHdate  any  assess- 
ment made,  or  lien  or  claim  fixed,  thereunder. 
When  such  statement  fass  been  examined  and 
approved  by  the  board,  and  It  shall  have  deter- 
mined to  assess  the  costs  of  such  improvements 
against  such  property,  It  shall  so  declare  by  res- 
olution, directing  notices  thereof  to  be  given 
unto  the  owners  aforesaid  by  publication  for  five 
consecutive  days  in  a  daily  newspaper  of  gen- 
eral circulation  in  the  city  of  Tulsa,  and  also  to 
mail  to  such  owners  a  copy  of  such  notice  by 
registered  letter  deposited  in  the  post  office  In 
the  city  of  Tulsa,  directed  to  the  address  of 
such  owner,  if  known,  or  if  such  address  be  not 
known  then  to  the  agent  or  attorney  of  such 

f)erson,  if  known,  provided  that  the  registered 
etter  aforesaid  shall  be  deposited  in  such  post 
office  in  the  city  of  Talsa  within  ten  days  prior 
to  the  date  set  for  hearing  hereinafter  provided 
for,  and  provided  further  that  the  method  here- 
in prescnbed  for  service  of  notice  by  registered 
letter  shall  be  merely  cumulative  of  the  service 
of  notice  by  publication  above  mentioned,  and 

iirovided  that  in  all  cases  where  personal  serv- 
ce  by  registered  letter  shall  not  be  obtained 
said  service  by  publication  shall  nevertheless  be 
deemed  valid  and  binding.  The  certificate  of 
the  city  auditor  or  such  other  officer  as  shall  be 
designated  by  the  board  to  the  effect  that  the 
address  of  such  owner  or  owners  or  their  agent 
or  attorney  is  unknown  to  him,  and  personal 
service  cannot  be  had  upon  them,  shall  be  deem- 
ed conclusive  of  such  fact.  The  notice  afore- 
said shell  state  the  time  of  the  hearing  herein- 
after provided  for,  the  general  character  of  the 
improvements  determined  upon  by  the  board, 
the  street  or  part  thereof  to  be  improved,  and 
the  proportionate  part  and  amount  per  front 
foot  of  the  total  cost  of  the  proposed  Improve- 
ment which  it  is  contemplated  shall  be  assessed 
against  the  property  and  the  owners  thereof 
abutting  upon  such  street  or  alley  to  be  improv* 
ed.  On  the  date  stated  in  the  notice  aforesaid, 
or  any  time  thereafter,  before  any  special  as- 
sessment is  actually  levied,  any  person,  Sim, 
or  corporation  interested  in  any  property  which 
is  claimed  to  be  subject  to  assessment  (or  the 
purpose  of  paying  the  cost  of  any  improvement, 
in  whole  or  in  part,  shall  be  entitied  to  a  fuU 
and  fair  hearing  before  said  board  as  to  all 
matters  affecting  such  property,  or  the  benefit 
thereto  of  such  improvements  or  any  claim  (tf 
liability  or  objection  to  the  making  w  sncb  Im- 
provements of  any  invalidity  or  Irr^larity  in 
any  of  the  proceedings  in  reference  to  malting- 
such  improvements  or  any  other  objection  there- 
to. Such  pa*son,  firm,  or  corporation  shall  file 
their  oldectiona  in  writing,  and  thereafter  the 
board  of  commiasionerB  uiall  hear  and  deter- 
mine the  same,  and  full  opportunity  shall  be 
given  to  the  persons,  firms,  or  corporations  filing 
such  objections  to  produce  evidence,  subpoena 
witnesMS,  and  to  appear  in  person  or  by  attor- 
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near,  and  a  full  and  fair  hearinK  thereof  shall 
be  given  bj  the  eaid  board,  which  hearing  may 
be  adjourned  from  time  to  time  without  further 
notice,  and  the  board  of  commiasioners  shall 
have  full  i)0wer  to  inquire  Into  and  determine 
the  facta  necessary  to  the  adjudication  of  such 
objects  and  the  ascertainment  of  spedal  benefits 
to  such  owners  by  means  of  such  fmproT^nents, 
and  shall  make  such  order  in  such  case  as  may 
be  just  and  proper.  Any  objections  to  the  reg- 
'nlarity  of  proceedings  with  r^erence  to  the 
making  of  such  improrements  as  herein  provided 
or  to  the  validity  of  any  assessment  against 
said  property  or  the  validity  of  any  assessment 
against  said  property  or  the  owners  thereof 
shall  be  deemed  waived,  unless  presented  at  the 
time  and  in  the  manner  berein  speciSed.  The 
time  as  set  for  such  hearing  shall  be  not  less 
than  ten  days  from  the  time  of  the  first  publica- 
tion of  such  notice.  When  the  bearing  above 
mentioned  has  been  concluded,  the  board  shall 
by  ordinance  assess  against  the  several  owners 
of  property,  and  against  their  property  abut- 
ting upon  the  public  street  or  alley  or  part 
thereof  ordered  to  be  improved,  such  proportion- 
ate part  of  the  costs  of  said  improvements  as 
by  such  board  may  have  been  adjudged  against 
such  respective  owners  and  their  property.  Said 
ordinance  shall  fix  a  lien  upon  such  property 
for  the  respective  amounts  to  be  assessed,  and 
shall  state  the  time  and  manner  of  payment  of 
such  assessment,  and  said  board  may  order  that 
the  said  assessment  shall  be  payable  in  install- 
menta,  and  prescribe  the  amonnt,  time,  and 
manner  of  payment  ot  such  Installment,  which, 
however,  except  as  hereinafter  providedj  shall 
not  exceed  ten  years  from  the  completion  of 
said  improvement,  and  ita  acceptance  by  the 
(dtj.  Thi»  said  ordinance  shall  also  prescribe 
the  rate  of  interest  to  be  charged  upon  deferred 
payments,  not  exceeding  7  per  cent  per  annum, 
and  may  provide  for  the  maturity  of  all  defer- 
red payments,  and  thMr  collection,  upon  default 
in  the  payment  of  any  installment  of  principal 
or  interest  Each  property  owner,  his  heirs,  as- 
sign s,  or  successors,  however,  shall  have  the 
privilege  of  discharging  the  whole  amount  aa- 
sessed  against  him  or  any  installment  thereof,  at 
any  time  before  maturity,  upon  payment  thereof 
viih  accrued  interest  Upon  the  payment  bv 
any  property  owner  of  his  assessment  in  full, 
the  city  shaJl  cause  to  be  executed  by  its  mayor 
and  duly  acknowledged  for  record  a  release 
the  lien  of  snch  aBsessmenta.  *  *  • 

"Sec.  9.  Whenever  any  error  or  mistake  shall 
occur  in  any  proceedings  provided  for  in  this 
charter,  it  shall  be  the  duty  of  the  board  to 
correct  the  same,  and  whenever  it  shall  have 
been  finally  determined  in  any  suit  that  any  as- 
sessment against  any  property  or  its  owner  or 
lien  against  such  property  fixed  or  attempted  to 
be  fixed  under  the  terms  hereof  is  for  any  rea- 
son invalid,  unlawful,  or  not  enforceable,  then 
it  shall  be  the  duty  of  the  board  to  at  once 
proceed  to  reassess  against  such  property  such 
proportion  of  the  costs  of  making  such  improve- 
ments as  shall  be  proper,  lawful,  and  just,  and 
fix  a  lien  against  such  property ;  and  such 
board  shall  have  power,  and  it  shall  be  its  duty, 
by  ordinance  or  resolution,  to  adopt  such  rules 
and  regulations,  and  to  make  such  orders  as 
shall,  in  compliance  with  the  law,  provide  for 
correcting  sucn  mistakes  and  maldng  a  valid  re- 
assessment against  such  property  and  fix  a  val- 
id Uen  thereon.  Said  board  shall  have  power 
and  it  shall  be  its  duty  to  adopt  such  rules  and 
regulations  for  a  hearmg  to  the  owners  of  such 
property  before  such  reassessment  which  may 
be  necessary  or  proper,  in  order  to  legally  bind 
such  owners  and  their  property  by  such  reas- 
sessment, and  shall  have  power  to  adopt  all 
other  rules  and  rccalations  which  may  be  requi- 
site to  a  valid  reassessment  of  such  property. 
Subject  to  the  provisions  of  this  charter,  the 
cost  of  any  such  improvement  or  improvements, 
after  deducting  the  proportion  of  audi  costs  as 
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may  b«  assened  against  uiy  imUxoad  or  street 

railroad,  and  the  proportion  of  said  cost*  which 
may  have  been  finally  assessed  against  prop- 
erty abutting  npoa  the  street  or  alley  or  section 
or  portion  thereof  ordered  to  be  improved  and 
agunst  the  owners  of  such  prop^tf  shall  be 
borne  and  paid  by  the  city.  •  •  • 

"Sec  14.  At  any  time  within  ten  days  after 
hearing  in  section  7  of  this  article  provided  for 
has  been  concluded,  any  person  or  persons,  cor- 
poration or  corporations,  having  an  interest  in 
any  real  estate  which  may  be  subject  to  assess- 
ment under  this  charter,  or  otherwise  having 
any  financial  interest  in  such  improvement  or 
improvements,  or  in  the  manner  m  which  the 
cost  thereof  is  to  be  paid,  who  may  desire  to 
contest  on  any  ground  the  validity  of  any  pro- 
ceeding that  mav  have  been  had  with  reference 
to  the  making  of  such  improvements,  or  the  va- 
lidity in  wh<He  or  in  part,  or  any  assessment 
lien  fixed  by  said  proceedings,  may  institute  suit 
for  that  porpose  In  any  court  of  eompetent  ju- 
risdiction. Any  person  or  persons,  corporstioa 
or  corporations,  who  shall  fail  to  institute  such 
suit  within  a  period  of  ten  days,  or  who  shall 
fail  to  dtUgently  prosecute  such  suit  in  good 
faith  to  final  judgment  aliall  be  forever  barred 
from  making  any  such  contest  or  contests,  and 
this  estoppel  sIuH  bind  their  heir^  soceessors, 
administrators,  and  aasigna  The  citf  of  Tulsa, 
or  the  person  or  pers<His  to  whom  the  cratract 
has  been  awarded,  shall  be  made  defeodanu  in 
such  suit,  and  any  other  proper  partias  mar  be 
joined  therein.  There  shall  be  attached  to  plain- 
tiiTs  petition  an  affidavit  ot  ttie  trntb  w  the 
matter  tfaerdn  alleged,  except  sudi  matters  as 
are  alleged  on  information  and  belief,  and  th«t 
such  suit  is  brought  in  good  faith,  and  not  to 
injure  or  delay  tns  ^tj  «  contractor,  or  anj 
owner  of  real  estate  abutting  on  the  improre- 
ment.  Unless  the  provisions  of  this  section  sre 
complied  with  by  pLaintiff  or  plaintiffs,  such  suit 
shaH  be  dismissed  on  moticm  of  any  defoidsnt, 
and  in  that  event  plaintiff  or  phdstifEs  shall  be 
barred  and  estopi>ed  to  the  same  extent  as  if 
suit  had  not  be«m  brought  In  any  case  where 
a  suit  is  brought  as  provided  for  in  this  sec- 
tion, then  the  performance  of  the  work  may  be 
suspended  at  the  election  of  either  the  dty  or 
the  omtractors  until  such  suit  shall  be  fin  ally 
determined  in  the  court  of  original  jurisdiction 
or  any  appellate  court  to  which  the  same  mar 
be  taken  by  appeal  or  writ  of  error:  Provided, 
that  any  appral  or  writ  of  error  shall  be  per- 
fected within  SO  days  from  the  adjournment  of 
the  term  of  court  of  original  jurisd'ctioD  at 
which  final  judgment  was  rendered  in  such  suit: 
And  provided,  that  no  an>eal  or  writ  of  error  to 
review  the  Judgment  of  such  court,  may  there- 
after be  taken  or  sued  out  by  either  party.** 

From  a  careful  review  of  the  evidence  we 
hare  reached  the  conclusion  that  the  property 
of  the  plaintiff  In  error  was  lnu)roperly  assess- 
ed, or,  in  other  words,  that  the  assessment 
placed  by  the  dty  authorities  upmi  that  pert 
of  lot  1  in  said  blodc  owned  by  i^aiatiff  la 
error  far  exceeds  the  amonnt  which  ahoold 
properly  have  been  assessed  against  his  prop- 
erty ;  yet  it  is  admittedly  true  that  his  prop- 
erty was  within  the  Improvouent  district  and 
subject  to  some  tax.  nils  Is  conoeded  by  him. 
Under  the  provisions  of  the  charter  he  was 
entitled  to  and  did  receive  due  notice  ot  this 
assessment,  and  dnly  appeared  before  the 
proper  authority  and  made  his  protest  and 
bad  his  hearing  thereon,  but  he  failed  to 
prosecute  an  appeal  therefrom  or  to  institata 
a  suit  within  the  time  provided  by  the  char- 
ter, and  as  a  result  thereof  be  Is  cow  barred 
from  malntainbig  this  action. 
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It  appears  from  the  record  that  tbe  plaintiff 
In  error  paid  the  first  Installment  or  assess- 
ment against  his  property,  and  when  the 
second  assessment  matured  more  than  two 
years  after  the  same  was  made,  he  InsUtnted 
this  action  to  enjoin  the  coUectl(Hi  thereof. 
He  cannot  recover  here  unless  he  shows  that 
tbe  board  of  commissioners  of  Tulsa  was 
wholly  without  Jurisdiction  to  levy  this 
assessment  This  he  has  not  done ;  for,  as 
stated,  it  Is  admittedly  true  that  bis  property 
was  within  tbe  improv^ent  district  and 
suhject  unquestionably  to  a  portion  of  this 
assessment.  If  for  any  reason  this  assess* 
ment  was  unfair  or  Improperly  apportioned, 
the  dty  charter  gave  Mm  the  right  to  redress 
any  grievance  he  had  and  to  correct  tbe  same 
in  a  court  of  competent  Jurisdiction.  This  he 
failed  to  do. 

It  ai^tears  that  the  bone  of  contention  here 
is  whether -the  railway  company  had  a  right 
of  way  100  feet  right  across  Archer  street; 
tbe  dty  contending  that  the  company  did  not 
possess  SQcli  right  of  way,  while  tlie  plalotUI 
In  error  contends  that  the  company  did.  Hie 
trial  court,  with  tbe  eTldence  before  It,  found 
that  the  company  did  poshes  a  right  of  way 
across  Archer  street  100  feet  wide;  yet  this 
is  a  question  that  could  have  been  determined 
In  an  action  instituted  by  the  plaintiff  in 
emnr  within  the  time  provided  by  the  charter, 
and  If  any  improper  assesmnCTt  had  been 
made  on  account  of  this  mistaken  view  of  the 
situation,  the  same  could  have  been  corrected 
in  due  manner  and  form  as  provided  by  tbe 
provisions  of  said  chartw. 

l^hls  court  In  a  number  of  cases  has  held 
that,  when  a  acquires  Jurisdiction  by  the 
proper  preliminary  proceedings  to  pave  oei^ 
tain  of  its  streets,  a  prc^r^  owner  who  sits 
by  and  sees  such  improvements  made  with 
the  knowledge  that  the  dty  authorities  intend 
to  levy  and  collect  a  special  tax  against  his 
property,  and  that  those  who  do  such  work 
cannot  be  comi>enaated  in  any  other  way,  and 
there  Is  no  objection  thereto  until  comidete 
performance  of  the  work,  has  beea  made,  can- 
not thereafter  maintain  an  action  to  enjoin 
tixe  collection  of  assessments  against  his  prc^ 
erty  on  the  ground  of  alleged  Irr^Iaritles 
In  the  proceedings  subsequwt  to  tbe  time  the 
Jurisdiction  to  perform  such  work  had  at- 
tached. 

In  City  of  Muskogee  v.  Bambo,  40  Okl.  (!72. 
188  Pac.  507.  this  court,  through  Mr.  Justice 
Kane,  quoting  from  Perry  v.  Davis  et  aL, 
18  OkL  42T,  90  Pac.  866^  said: 

"It  was  the  plain  daty  of  the  defendanta  in 
error,  upon  the  pubUcatloa  of  the  ordinance 
creatiog  the  sewer  district,  or  when  tbe;  learn- 
ed that  iBbor  and  money  were  being  expended  In 
the  actaal  construction  of  the  sewer,  to  vigor- 
ously oppose  and  protest  against  it;  then  was 
an  opportone  time  to  tssL  by  Injunetlon  or 
other  proceedings,  the  tegallty  of  tbe  varioas 
steps  being  taken." 

See  aty  of  Chlckasha  v.  O'Brien,  159  Pac. 
282;  City  of  Norman  v.  AUeai,  47  OkL  74, 


147  Pac.  1002;  Orier  r.  E^ramer,  162  Pac 
490;  Caty  of  Muskogee  v.  Bambo,  40  OkU 
672,  138  Pac  567 ;  Norrls  v.  Olty  of  Lawton, 
47  Okl.  213,  148  Pac  123 ;  Olty  of  Ooalgate 
V.  Gentlllnl,  ISZ  Fae  95;  "Weaver  v.  Caty  ot 
Ohickasba,  36  Oa.  226,  128  Pac  305. 

The  other  contentions  of  the  plaintiff  In 
error  are  unteaable,  and  the  decision  of  the 
lower  court  being  m  accord  with  the  es- 
tablished rule  In  this  Jurisdiction  as  app^ra 
from  the  foregoing  cases,  the  Judgment  of 
the  lower  court  Is  therefore  affirmed. 

PBB  OUBIAM.   Adopted  In  wbola 


EDWARDS  V.  PHILLIPS.    (Na  8681.> 

(Si^eme  .Court  of  Oklahoma.    April  80, 
19ia) 

(Sylldbvg  iy  the  Court.) 

Appsai.  Ann  Ebbor  «s>171(lK-FBAnnB,  Stat- 
ute <Nr  «»»llO(4)^THaoBT  of  Cam  Bxlow 
— Descbiption  of  Eeal  Estate. 
The  parties  ttpon  appeal  are  bound  by  the 
same  theories  opon  which  they  tried  their  case 
in  the  lower  coort.  and,  applyii^  that  nde  to 
the  case  at  bar,  it  ia  heid,  that  the  descrip- 
tions of  tbe  real  estate  embraced  in  said  con- 
tract Ib  snffldent  to  take  tho  transaction  with- 
out the-  statute  ot  frauds,  and  that  the  cent- 
tract  is  valid,  UsdinA  and  eafoice^le. 

OommlSBionertr  Opinion.  DiTtoton  Na  8. 
Biror  from  DiaMet  Ooort,  OUahoma  Coun- 
ty; Jobn  W.  H^aoD,  Jtidge. 

Action  by  W.  T.  PhllUps  against  B.  J.  Bd- 
wards.  Judgment  for  plalntUt  and  defend* 
ant  brings  error.  Affirmed. 

Keaton,  Wells  &  Johnston,  of  Oklahoma 
City,  for  plaintiff  in  error.  Biddle  &  Ham- 
merly,  of  Chlckasha,  and  Lawreuoe  Mills,  of 
Oklahoma  Glfr,  for  defendant  in  error. 

HOOKBB,  C.  This  case  was  tried  by  the 
parties  in  the  lower  court  upon  the  sole  the- 
ory as  to  whether  the  contract  constituting 
the  basis  of  the  action  alleged  to  have  been 
entered  into  by  and  between  Edwards  and 
Oriffln  was  an  enforceable  contract  under 
the  statute:  the  plaintiff  below.  Phillips, 
contending  that  It  was  an  enforceable  con- 
tract, and  that  therefore  Edwards  was  lia- 
ble to  him  for  his  commission,  and  the  de- 
fendant below,  Edwards,  contending  that^ 
the  real  estate  agent  was  not  entitled  to  bis 
commission  for  the  reason  he  had  not  caused 
the  Intended  purchaser  to  enter  into  an  en- 
forceable contract.  The  case  will  be  consid- 
ered hero  upon  that  theory.  Therefwe  it  fol- 
lows that  if  the  contract  was  within  the  stat- 
ute of  frauds  on  account  of  tbe  insoffld^t 
description  of  the  property  Intended  te  be 
conveyed  by  Edwards  to  the  purchaaer, 
Qrlffin,  then  tbe  plaintiff  In  error  Is  entitled 
to  prevail  here,  and  If  the  description  of 
said  pH^iierty  In  said  contract  Is  auffldeat, 
then  tbe  defendant  in  error  must  [vevall. 
This  court  has  held  In  a  number  of  eases 
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that  the  p&rtles  are  bound  by  the  theories 
upoa  which  their  cause  waa  tried  in  the 
lower  court,  and  the  rule  will  be  adhered  to 
here.  See  Queen  Ins.  Co.  of  A.  t.  Cotney,  26 
Okl.  126,  105  Pac  651;  Herbert  v.  Wagg, 
27  Okl.  674,  117  Pac.  209;  Checotah  v.  Hard- 
rldge,  31  Okl.  742,  123  Pac  816;  Watson  t. 
Taylor,  35  Okl.  768,  131  Pac.  922;  Bank  r. 
Hinkle,  162  Pac  1092. 

The  description  of  the  property  in  said 
contract  is  aa  follows: 

"Party  of  the  first  part  ttgrees  to  sell  and  de- 
liver to  second  party  and  conrey'  by  general 
warranty  deed  to  Bectmd  party  976  acres  of 
land,  more  or  less,  situated  in  Grady  county, 
Oklahoma,  in  sections  26-27-34  and  86  in 
township  7,  north  of  range  6  west,  and  known 
as  the  'Beder  Farm.*  •  •  • 

"The  party  of  the  second  part  agrees  and 
Unds  himself  •  *  *  to  deliver  good  and  snf- 
fident  title  to  said  first  party  to  a  two-story 
brick  building  in  Fobs,  Oklahoma,  and  to  a 
one-story  brid  businras  house,  and  a  two-stor; 
reaidenco  In  Foss,  Oklahoma;  same  being  the 
Iff^^erty  heretofne  inspected  by  the  fint  par- 

TAe  plaintiff  In  emt  defended  tU8  action 
in  the  lo¥rer  court  upon  the  theorr  that  this 
description  was  Insuffldent,  and  he  has  urg- 
ed here  the  same  proposition  t^liat  the  cwitract 
was  not  an  enftnceable  one^  and  therefore  he 
Is  not  liable  tat  the  conunisslon.  Tbe  de^d- 
wa.t  In  error  prosecuted  his  acOon  in  tbe 
court  below  optHi  said  theory  that  this  con- 
tract  was  an  enforceable  one,  and  the  cause 
was  tried  and  the  Jury  Instructed  along  this 
theory,  and  the  verdict  of  the  Jury  under 
the  lustmctione  of  the  court  was  baaed  upon 
the  theory  that  the  contract  was  an  enforce- 
able one. 

The  only  question  necessary,  as  we  view  It, 
to  determine,  is  whether  this  Is  an  enforce- 
able contract  under  the  statute  of  this  state; 
that  Is,  whether  the  contract  is  within  the 
statute  of  frauds.  In  36  Cyc  591,  the  au- 
thor says  in  dealing  with  the  question  of 
q;>eclflc  performance: 

"The  description  must  be  such  as  to  enable 
the  court  to  determine  with  certainty,  with  the 
aid  of  sndi  extrinsic  evidence  as  is  admissible 
under  ttke  rules  of  evidence,  wbat  property  was 
intended  by  Uio  parties  to  be  covered  thereby. 
The  description  need  not  be  given  with  sach 
particularity  as  to  make  a  resort  to  extrinsic 
evidence  unnecessaty.  Beasonablo  certainty  is 
all  that  is  required.  Extrinsic  proof  la  al- 
lowed in  order  to  apply,  not  to  after  or  vary, 
the  written  agreement.'' 

In  Woods  on  the  Statute  Fntuda,  |  8S8. 
p.  680,  it  Is  said: 

"It  is  not  necessary  that  the  agreement 
should  contain  a  very  precise  description  of  the 
property  to  be  sold,  as  parol  evidence  is  ad- 
missible to  identify  It,  where  the  memorandum 
or  note  contains  sufficient  data  to  apply  the 
description  to  the  subject-matter  by  the  aid 
of  such  evidence,  without  requiring  any  aid 
from  such  evidence  as  to  the  intention  of  the 
person  sought  to  be  chatted,  where  he  owns 
other  proper^  to  which  the  writing  might 
apply.  If  reference  is  so  made  thereto  in  the 
joemOTandum,  that  it  can  be  applied  to  tbe 
subject-matter  of  the  afp'eement  with  reason- 
able certainty,  'facts  existing  at  the  time  of 
making  the  agreemoit  may/  aaid  Wlgram,  Y. 
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C,  "be  admissible  to  assist  the  court  in  de- 
termining the  meanhig  of  tbe  language,  an 
act  dono  or  lettw  written  at  tbe  time  materisJ 
to  the  right  interpretation  of  the  agreement. 
*  *  * '  If  the  note  or  memorandum  does  not 
contain  either  in  itself,  or  by  reference  to  any 
other  writing,  the  means  of  identifying  tlw 
proper^,  it  is  insufficient.  •  •  •  But  wberr 
the  writing  within  itself  or  by  reference  to 
other  writings  contains  sutBcicnt  data,  so  that 
by  tbe  aid  of  parol  evidence  no  guestiou  as  to 
the  intention  of  the  party  can  arise,  it  la  suf- 
ficient Thus  a  memorandon  deserUiing  the 
proper^  as  'my  estates'  located  in  certain 
towns  is  sufficient,  if  it  is  shown  that  the  par- 
ty owned  no  other  estates  in  the  towns  named, 
because  the  writing  can  be  definitely  applied 
to  the  subject-matter,  by  the  aid  of  panu  mi- 
dence  without  raising  any  queatim  as  to  tbe 
real  intention  of  the  party,  except  such  aa  is 
apparent  from  tbe  writing  itsdf.  So  8n<^ 
descriptions  as  'the  land  bought  of  Mr.  Peters,' 
'Mr.  Ogilvie's  bouse,'  'the  property  in  Cable 
street,'  or  'a  house  on  ObunA  street,'  or  *tbc 
house  in  Newport,*  'my  house.'  'the  intended 
new  public  house  at  Putney,'  'the  mill  property, 
including  cottages  in  Esher  village,*  have  been 
held  to  be  sufficient.  A  description  of  the  prop- 
erty in  a  title  bond,  as  stoammill  and  distil- 
loy,  vrlth  ail  the  machinery,'  etc,  'situate  in 
tbe  county  of  Smith,  and  state  of  Tennessee, 
near  tbe  village  of  Rome,  in  district  Nob 
IS,  on  Qie  banks  of  tho  Cumberland  river,  snp- 
posed  to  contato  one  and  a  half  acres  of  land.* 
was  held  to  be  sufficient,  and  ^rol  evidence  to 
be  admissible  for  the  identificafion  of  the 
premises.  So  a  written  contract  to  cotit^  a 
house  on  a  certain  street  named  is  a  coatiact 
to  convey  the  house  of  the  grantor  thoc,  and 
is  sufficiently  definite  within  tbe  statute; 
and  if  it  is  shown  aliunde  that  there  are  other 
houses  on  that  street,  it  may  be  shovrn  that 
there  is  no  other  owned  by  the  grantor.  •  •  ♦ 
A  memorandum  describing  the  estate  in  this 
form  was  also  held  sufficient:  'Ellsworth,  Dec. 
15,  1854 ;  received  of  D.  B.  and  C.  S.  C.  $1.- 
000,  to  be  accounted  for,  if  they  shall  furnish 
me  satisfactory  security  for  certain  lands  on 
the  Neragaugns  rivers,  said  llOiOOO  acres  for 
f 118,000,  on  or  before  Friday  morning  next ; 
otherwise  to  be  forfeited.  John  Black' — because 
in  such  a  case  parol  evidence  is  admissible  to 
show  what  laud  John  Black  owned  on  the  river 
named,  and  that  he  owned  no  other  land  there 
than  that  described.  In  order  to  render  a  writ- 
ten contract  for  tbe  sale  of  real  estate  bindinR 
under  the  statute  of  frauds,  it  is  not  essential 
that  tbe  description  rtiould  have  such  particu- 
lars and  tokuia  of  Identification  as  to  render 
a  resort  to  extrinuc  aid  entirely  needless  when 
tbe  writing  comes  to  be  applied  to  the  subject- 
matter.  The  terms  may  be  abstract  and  of  a 
general  nature,  but  tbey  must  be  sofficient  to 
fit  and  oanprdiend  tbe  property  which  is  tbe 
subject  of  tbe  transaction ;  so  that  with  the 
assistance  of  external  evidence  the  description, 
without  being  contracted  or  added  to^  can  be 
connected  wiQi  and  applied  to  the  very  property 
intcaided  and  to  the  exclusion  of  all  other  prop- 
erty. The  circumstances  that  in  any  case  a 
conflict  arises  in  the  outside  evidence  cannot  be 
allowed  the  force  of  proof  that  the  written  de- 
scription ia  in  Itidf  Insnffictont  to  satisfy  the 
statute.  Whether  the  descriptiMi  answers  tfae 
requirement  of  the  stetute  is  a  question  wliicb 
occurs  on  the  face  of  the  papers,  and  is  nat- 
urally preliminary  to  the  introdnctiui  of  tes- 
timony to  connect  the  contract  with  the  prop- 
erty, and  the  dedaion  of  It  would  regularljr 
seem  to  be  required  on  an  inBi>ectlon  of  the 
documents,  and  before  the  arrival  of  oppor- 
tunity for  any  cmflict  of  the  kind  referred  to. 
Moreover,  it  would  hardly  be  deemed  reaaoaabla 
to  allow  the  validly  of  tha  written  dsaeri^ 
tlon  to  'depend  on  die  aUHty  oC  a  par^  t* 
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bring  aboDt  a  conflict  in  the  outside  tefltimooTi 
If  tnc  description  Is  andi  that  it  can  be  iden- 
tified beyond  a  doubt,  It  is  sufficient.  •  •  • 
Bnt  there  is  a  tendency  to  relax  the  rigor  of 
the  rule  as  to  the  admissibility  of  parol  evi- 
dence in  sach  cases,  and  where  the  note  or 
memorandum  contains  sufficient  data,  bo  that  It 
can',  with  the  aid  of  parol  testimony,  be  cer- 
tainly applied  to  the  land,  it  is.  in  some  of  the 
states,  held  to  be  sufficienL  Thus  in  a  Mas- 
sachusetts case,  S.,  in  a  writing  signed  by 
himself  and  P.,  agreed  to  convey  to  P.  'my  es- 
tates located  as  follows:  Three  houses  in  the 
town  of  R.  as  shown  this  day  ;  two  are  French- 
roof,  and  valued  at  $3,000  each;  the  other  is 
a  pitchroof  house,  and  valued  at  $6,000;  to- 
gether with  all  the  land  as  now  fenced;  the 
whole  being  valued  at  $12,000i  Also,  three 
tenement  houses  on  B.  street  in  O.  as  idiown 
this  day,  and  valaed  at  $8,000,  aabject  to  a  $2,- 
000  mortgage;  all  the  aforementioned  estates 
having  an  equity  of  $18,000.'  On  a  bill  broagbt 
by  P.  and  wife  for  specific  performance,  it  was 
held  that  the  contract,  though  not  signed  by  the 
wife,  was  a  sufficient  memorandum  williin  the 
statute  of  frauds,  and  that  a  damnrrer  to  the 
bill  must  be  overruled." 

In  Reed  on  the  Statute  of  Frauds,  voL  1,  | 

410,  p.  ns,  It  is  said: 

"So,  also,  a  memorandum  as  follows  is  suffi- 
cient: 1  have  this  day  sold  the  bouse,  etc.,  in 
Newport,  to  J.  Owen  for  *   as  soon  as 

the  deeds  can  be  had  from  Mr.  Deere,'  as  a 
reference  to  the  latter  would  show  what  house 
was  meant  Where  the  property  has  a  name, 
a  reference  to  it  by  such  name  is  enough. 

*  *  *  The  location  of  the  propertj  as  being 

in  a  certain  town  may  be  definite  enough. 

•  •  •  •» 

By  reference  to  tbe  contract  In  qneatlon  it 
la  readily  ascertainable  tliat  tbe  ftinn  to  be 
conTeyed  by  tbe  parcbaser  to  Edwards  Is 
described  ^  Its  local  appellation,  and  In  ad- 
dltl(m  thereto  same  Is  located  by  sections  26, 
2T,  84,  and  35  In  township  7,  north  of  range 
6  west  This.  In  our  Judgment,  ]»  a  sufficient 
description  to  Identl^  tbe  property  and  to 
exempt  the  same  from  tbe  statute  of  frauds, 
and  renders  that  certain  which  Is  capable  of 
being  made  certain.  Tbe  following  cases  sup- 
port our  view  nptm  tbls  proposition:  Rlch- 
nrds  T.  Bdick,  17  Barb.  (N.  T.)  260 ;  Tewks- 
bury  V.  Howard,  138  Ind.  103,  37  N.  E.  355; 
Price  V.  McKay,  53  N.  J.  Eq.  588,  32  Atl. 
130;  Scanlan  v.  Goddes,  112  Mass.  15;  Mead 
V.  Parker,  115  Mass.  413,  15  Am.  Rep.  110; 
Lente  v.  Clarke,  22  Fla.  515,  1  South.  149; 
IloUis  r.  Burgess,  37  Ean.  487.  16  Pac.  536 ; 
Winn  T.  Henry,  84  Ky.  48;  Francis  v.  Barry, 
eo  Mich.  311,  37  N.  W.  353 ;  Cherry  v.  Long, 
61  N.  O.  466;  Ross  v.  Baker,  72  Pa.  186: 
Farris  v.  C?aperton,  1  Head  (38  Tenn.)  606, 
and  cases  cited  at  note  P,  on  page  716,  Reed 
on  the  Statute  of  Frauds.  In  HoUls  v.  Bur- 
gess, supra,  tbe  Supreme  Court  of  Kansas 
said: 

"To  answer  the  reqaIrem«itB  of  the  statute 
of  frauds,  the  written  contract  should  describe 
the  land  sold  with  certainty ;  but  it  is  not  es- 
sential that  tho  description  should  be  given 
with  such  particularity  as  to  make  a  resort  to 
extrinsic  evidence  unnecessary,  Where  the  land 
atdd  is  described  in  the  written  contract  as  the 
'&IOW  Farm,'  and  is  commonlr  designated  in 
the  neighborhood  where  situated,  and  by  all  the 
p&rtiea  to  the  contract,  by  the  same  nanug  and 
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the  court  can  without  doubt,  by  tlu  aid  of  ez- 
trinidc  evidrace,  apply  tho  description  to  the 
very  land  intended  to  bli  sold,  held,  that  sudi 
agreement,  being  otherwise  sufficient  will  bs 
enforced." 

With  reference  to  the  desol^tlim  of  tbe 
property  In  Foss,  owned  by  Edwards  as  de- 
scribed in  thli  contract  tbe  writer  la  not 
free  from  doubt  as  to  tbe  views  herein  ex- 
pressed, but  from  an  efzaminatton  of  tbe  an- 
tborltlea  Is  of  the  opinion  that  the  same  la 
anffldent  to  taka  tbe  contract  out  of  the  stat- 
nte  of  firands.  In  Carson  t.  Bay,  62  N.  O. 
609,  78  Am.  Dec.  267,  the  court  held: 

"  'My  house  and  lot  in  tbe  town  of  Jefferson, 
in  Ashe  county,  North  Carolina,'  tbe  grantor 
having  a  bouse  and  lot,  and  only  one,  m  that 
town,  was  held  to  be  a  sufficient  descnption  of 
the  premises  to  pass  them  by  deed." 

And  In  the  body  of  the  (^dnlim  rmdered 
In  that  cause  It  Is  said : 

"But  'my  house  and  lot*  impwts  a  particular 
house  and  lot  rendered  certain  by  toB  descrip- 
tion that  it  is  one  which  belongs  to  m&  and* 
upon  tbe  face  of  the  instrument,  is  quite  as 
definite  as  if  it  had  beai  described  as  the  honso 
and  lot  in  which  I  now  live,  which  Is  undouht- 
edly  good.  Where  the  deed  or  will  does  not 
itsdf  show  that  the  grantor  or  devisor  had  more 
than  one  house  and  lot  It  will  not  he  presumed 
that  he  had  more  than  one,  so  that  there  is  no 

gatent  ambiguity,  and  if  it  be  shown  tbat  ho 
as  more  than  one,  it  must  bo  extrinsic  proof, 
and  the  case  will  then  be  one  of  a  latent  am- 
biguity. whicA  may  be  explained  by  similar 
proot** 

In  Hnrl^  T.  Brown,  88  Mass.  S45,  96  Am. 
Dec.  671,  it  is  held: 
"In  a  written  contract  to  convey  real  estate, 

tbe  words  used  to  describe  the  estate  agreed 
to  be  conveyed  are  presumed  to  relate  to  estate 
owned  at  the  time  of  the  contract  by  the  party 
agreeing  to  make  the  conveyance;  and  If  the 
agreement  Is  to  convey  'a*  house  and  lot  of 
land  on  a  certain  street  aud,  in  a  suit  in  equity 
to  compel  specific  performance  thereof,  it  ap- 

Eears  uiat  there  are  several  lots  of  land,  with 
ouses,  on  that  street,  oral  evidence  is  admis- 
sible to  apply  this  desCTiption  to  a  particular 
house  and  lot  of  land  so  situated,  and  so 
owned." 

And  In  the  body  of  the  oplnI<Hi  the  oonrt 
said: 

"In  a  deed,  the  words  of  description  are,  of 
course,  intended  to  relate  to  an  estate  owned 
by  the  grantor.  And,  in  our  opinion,  this  is  al- 
so the  presumption  in  construing  a  contract  toe 
a  future  conveyance.  If  the  party  who  enters 
into  the  agreement  in  fact  owns  a  parcel  an- 
swering  to  the  description,  and  only  one  such, 
that  must  be  regarded  as  the  one  to  whidi  Uie 
description  refers.  With  the  aid  of  this  pre- 
sumption, tbe  words  'a  house  and  lot'  on  a 
street  where  the  party  #ho  uses  tbe  language 
owns  only  one  estate  are  as  definite  and  pre- 
cise as  the  words  'my  house  and  lot*  would  he ; 
a  description  the  sufficiency  of  which  has  been 
placed  beyond  all  doubt  by  very  numerous  an- 
thorities.  *  *  *  In  both  cases  the  same  ex- 
trinsic evidence  must  be  resorted  to,  by  the  aid 
of  whicb  all  uncertainty  is  removed.  Where 
the  words  used  are  'my  estate'  in  a  particular 
locality,  oral  evidence  is  necessary  to  show  what 
Mtate  the  vendor  did  own.  A  latent  ambiguity 
always  exists  where  the  imrty  owns  two  par- 
cels, to  each  of  which  the  description  used  la 
equally  applicable.  In  the  present  case  the 
writing  docs  not  show  that  there  Is  more  than 
one  house  and  lot  on  Amity  street  This  fact 
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was  disdosM  by  the  oral  evidence  at  the  trial ; 
and  the  familiar  rule  would  seem  to  apply  that 
parol  erideoce  is  admimiUe  to  explain  and  n- 
move  a  latent  amUguity.  If  tJiere  had  been 
only  (me  house  and  lot  on  the  street,  there 
would  have  been  no  indeflniteneu  in  the  de- 
scription. The  supposed  uncertainty  having 
been  created  by  parol,  evidoice  of  the  same 
character  may  be  resorted  to  fbr  its  removal. 
But,  without  rcdying  much  op<m  this  oonsider- 
ation,  we  r^ard  the  fair  construction  of  the 
words  used  to  be  that  they  relate  to  a  house 
and  lot  owned,  at  the  time  the  memorandum 
was  signed,  by  the  parties  who  sobecribod  it 
Tlius  interpreted,  th^  are  sufficiently  certain, 
and  the  oral  evidence  is  needed  <aily  to  apply 
the  doecription.  This  must  be  done  by  extrin- 
sic evidence  in  ever/  contract  or  conveyance 
however  minutelv  tiie  boundaries  of  the  es- 
tate may  be  set  forth.  The  maxim  'Id  certum 
est  quod  certum  reddi  potest,'  is  the  establish- 
ed role  of  conslractlon  in  suits  for  specific 
pecftHinance." 

In  Moore  v.  Kidder,  65  N.  H.  488,  th«  court 
Mid: 

**▲  retutn  by  an  officer  tlut  he  has  attadi- 
«d  all  the  real  estate  owned  by  the  defendant 
In  the  town  of  K.  constltntes  a  valid  attach- 
ment of  all  lands  which  come  within  that  de- 
scription, and  it  malces  no  difference  that  at 
the  time  ot  the  attacdunent  the  defendant  had 
eonveyod  away  aU  Ua  lands  in  the  town  of  K. 
by  a  dead  urmdi  bad  not  tlwn  been  reowded." 

In  Head  t.  Parker,  US  Bfasa.  413,  IS  Am. 
Kep.  no,  ctHUtmiiig  a  contract  as  f<dlow8 : 

"This  Is  to  certify  that  I.  Jonas  Parker,  have 
sold  to  Franklin  Head  a  bouse  on  Churcb 
street  for  the  aum  €i  fifty-five  hundred  doUarif" 
etc. 

—the  court  said: 

"It  is  not  a  question  of  the  sufficiency  of  the 
writing  under  the  statute  of  frauds,  so  much 
aa  it  la  of  the  right  to  resort  to  parol  evi- 
dence in  aid  of  tine  writing,  where  an  am- 
biguity exists  in  req>ect  to  the  property  in- 
tended to  be  sold,  or  to  which  the  contract  re- 
lates. The  most  specific  and  predse  descrip- 
tion of  the  pmpestj  intended  requires  some 
parol  proof  to  complete  its  identification.  A 
more  general  description  requires  more.  When 
all  the  circumstances  of  possession,  ownership, 
situation  of  the  parties,  and  of  their  relation 
to  each  other  and  to  the  property,  as  they  were 
when  the  negotiations  took  place  and  the  writ- 
ing was  made,  are  disclosed,  if  the  meaning  and 
applicatimi  of  the  writing,  read  in  the  light  of 
those  circumstances,  art  certain  and  plain,  the 
parties  will  bo  bound  by  it  as  a  suffldent  writ- 
ten contract  or  memorandum  of  their  agree- 
ment That  pand  evidence  is  ctmipetent  to  fur- 
nish these  means  of  interpreting  and  applying 
written  agreements  is  settled  by  the  uniform 
current  of  authoritiM." 

And  In  Slater  v.  Smith,  117  Mass.  80,  It  Is 
said: 

"A  bin  In  equity  was  brought  by  husband 
and  wife  for  the  specific  performance  of  a  con- 
tract signed  by  the  husband  and  the  defendant, 
by  which  the  defendant  agreed  to  convey  to 
the  husband.  *my  estates  located  as  follows: 
Three  houses  tn  the  town  of  R.,  as  shown  tills 
day,'  etc.  The  defendant  demurred,  setting  np 
the  statute  of  frauds.  Held,  that  tne  contract, 
though  not  signed  by  the  wife,  was  a  sufficient 
memorandum  witUn  tiie  statute  ot  frauds,  and 
that  the  demurrer  must  be  overruled.** 

The  contract  In  qoestlon  designates  the 
I^operty  as  located  In  tlie  town  of  Fosa,  and 
being  tbe  same  pt&fiextj  heretofore  Intgtected 


by  the  first  party.  Under  the  anthorlttes 
above  cited,  we  are  of  the  opinion  Uiat  tlie 
description  Is  suffldent  to  enable  tjne  court 
to  apply  the  descr^itlon  to  the  pn^ter^,  and 
to  take  the  same  without  the  statute  of 
frauds. 

This  question  belns  Qie  s<de  question  pre- 
sented here  tbe  plaintiff  in  error,  and  tbe 
one  upon  which  he  relies  for  reversal  ot 
this  case,  and  being  of  the  opinion  that  bis 
position  is  not  well  taken,  tbe  Judgracnt  of 
tbe  lower  court  Is  affirmed. 

PEB  CURIAM.  Adopted  In  whole. 


HcOORNAOK  et  at  v.  FLEHING  et  al. 

(No.  8082.) 

(Saprame  Oonrt  a<  OUahtmia.   Dee.  U,  mT. 
Blearing  Denied  Hay  21,  1918.) 

(S^Uahua  by  <A«  Court) 

1.  JuDOHENT  4to342(3)— Vacation  ob  Monx- 
7icati0n  —  poweb  of  distbict  oodst  — 
Statutb. 

Tbe  district  court  has  no  power  to  vacate  <w 
modify  its  ju^meut  on  account  of  "an  irreni- 
lartty  in  obtaining  a  judgment  or  order,**  nnaer 
subdivision  3  of  section  6267,  Rev.  Laws  1910, 
upon  a  motitm  filed  sfter  the  adjournment  of 
the  term  at  which  sudi  judgment  was  rendered 
and  entered. 

2.  JxmoHKirr  «s»S3&— Vacatioh  ob  Monm- 

CATION— Powsn  OF  T^IAL  GOUBT— HOTIOIf 
FOB  NBW  TBIAIi. 

The  power  of  the  trial  courte  to  vacate  cr 
modify  their  Jndgmente  <a  orders  at  or  aftw 
the  term  does  not  antborise  the  setting  aside  of 
a  judgment  or  final  order  at  a  subsequent  term 
for  mere  errors  of  law  whidi  were  properly  sub- 
ject to  review  upon  motion  for  new  trial  at  tbo 
term  when  rendered  or  made. 
S.  UoRTOAOis  «=>626^  —  GoNnsMATioif  or 

SALB— lBBBOUX.ABmBS— ConSIDBBATIOlT. 

Where  objectioos  to  confirmatiiMi  of  sale  ot 
mortgaged  premises  under  foredosnre,  raised 
no  junsdicttonal  question,  and  are  directed 
merdy  at  certain  ^regularities  in  the  trial  of 
the  cauae.  such  irreguJaritias  are  cooduded  bj 
the  judgment  rendered;  and,  upcn  failure  of 
defendant  to  except  thereto  and  appeal  there- 
from, said  errors  cannot  be  considered. 

GommtssionerB*  Opinion,  DivlsiOQ  No.  & 
Error  from  District  Court,  Oklahoma  GooD- 
ty;  John  W.  Hayson.  Judge. 

Action  on  notes  and  to  foreclose  a  mort- 
gage by  Fred  W.  Fleming  against  James  U. 
HcObmack  and  Elizabeth  J.  HcComack. 
Judgment  tofr  plaintiff,  with  wder  ct  sale. 
moti(Hi  to  vacate  Judgment  ovemiled,  and 
J.  H.  Everest,  assignee  under  the  sale,  mov- 
ed to  confirm  tbe  sale,  and  from  an  order 
omflrmlng  the  sale,  defendants  bring  error. 
Affirmed. 

W.  F.  Ham,  of  OUahmna  City,  toe  plain- 
tiffs  in  error.  Everest  &  Oampb^  ot  Okla- 
homa dtr,  for  defendants  in  error. 

WEST,  O.  This  cause  was  originally  ln> 
stltated  in  the  district  court  of  Oklahoma 
county  on  the  9fb  day  of  June,  1914,  hj  TnA 


CriATor  otbsr  eaiaa  kw  sams  topic  and  KBT-NVKBSB  la  an  Ksy-Hasdmad  Dlgssts  and  ladana 


Digitized  by 


Google 


OkL) 


MoOOBNiiCE  T.  FUBIOKO 


053 


W.  Fleming  against  John  M.  McGoroack 
and  KUzabetb  J.  McComack.  to  recover  oa  & 
principal  note  for  $10,000  and  three  com- 
mission Dotes  oi  ¥750  each,  and  foreclosure 
of  mortgage.  The  parties  will  be  referred  to 
herein  as  they  appeared  In  the  court  below. 

Defendants  filed  answer,  and  on  January 
21,  1916,  plalntur  appeared  In  person  and  by 
attorney  and  defendant  appeared,  by  attor- 
ney, and  up4Hi  trial  of  said  cause  Judgment 
was  rendered  on  said  date  in  favor  of  plain- 
tiffs  and  against  defendants  In  the  sum  of 
ni.M4.48,  with  interest  at  the  rate  of  10 
per  cent,  per  a'nnnm  and  91,000  attorney's 
fee  as  stipulated  and  set  forth  In  the  mort- 
gage. On  AugOBt  6tli.  plalntlfT  had  execu- 
tion and  order  of  sale  issued  upon  this  judg- 
ment, and  on  August  7th.  eherlff  advertised 
said  property  to  be  sold  on  September  701. 
On  August  25,  191S,  d^endants  filed  motion 
to  vacate  Judgment;  same  was  overruled. 
On  September  S)Oth  special  execution  or  or- 
der  of  sale  was  returned  by  sheriff,  showing 
the  property  had  been  8<^d  to  J.  H.  Drereet, 
assignee.  On  September  23d  the  assignee 
filed  motion  to  ccmform  sherifTs  sale.  On 
September  25th  defendants  filed  objection  to 
and  motion  to  set  aside  slierifC's  sale.  On 
October  9th  defendants  filed  objection  to  the 
confirmation  of  sherifTs  sale,  and  on  same 
date  the  court  overruled  said  motions,  and 
confirmed  said  sale,  from  which  order  de- 
fendants have  appealed,  and  bring  the  actlw 
of  the  coort  upon  the  objection  to  the  con- 
flrmatlon  at  the  sale  here  for  review. 

Tbsn  was  no  motion  for  new  trial  filed, 
no  vnwal  taken  to  review  the  actttm  of  the 
trial  court  to  rendering  the  original  jndg* 
ment,  and  the  matters  raised  here  npon  the 
motlaaB  objecting  to  the  cMifirmatlon  raises 
no  JuriadlctlDnal  questiras,  and  only  attacfcs 
certain  .irregularlttes  with  r^erence  to  the 
trial  of  said  cause.  Defendants,  on  page  S3 
of  their  brief,  use  the  following  language: 

"In  this  appeal  two  general  propositions  are 
inrolTed,  samelv^  the  validity  of  the  original 
Jndgment  (on  wiiidi  the  Bherurs  sale  is  based), 
and  tke  validity  of  the  sale  Itself  and  tlie  or- 
der confirming  and  proceedings  in  connection 
therewith.  The  proceedings  now  before  this 
court  is  a  direct  appeal  from  the  Judgment  over- 
mling  the  (Ejections  to  the  Griffs  sale  and 
confirming  the  same." 

CI]  Aa  we  understand  the  record  before 
us,  the  only  thing  to  be  reviewed  is  the  ac- 
tion oC  the  court  Qvermllng  the  obJecti<m 
to  the  cmflrmation  of  the  sale.  However, 
the  ^defendants  In  their  brief  argue  the 
grounds  raised  in  their  motion  to  vacate  the 
Judgment,  but  it  does  not  appear  that  any 
appeal  was  taken  from  this  action  of  the 
court.  However  this  may  be,  this  motl(Hi 
was  filed  after  the  term  at  which  the  origi- 
nal Judgment  was  rendered,  and  raises  no 
Jarlfldictlonal  question  and  no  question  enn* 
merated  In  section  5207,  B.  U  1910,  which 
may  be  raised  by  motions  of  the  kind  filed, 
and  only  attacks  certain  irregolarltles  of  the  i 


trial  court  In  arriving  at  the  amount  of  the 
Judgment  Practically  the  same  errors  are 
assigned  In  both  motions,  some  of  which 
might  be  well  taken  if  exertions  had  been 
saved  at  the  trial,  and  liad  been  raised  upon 
appeal  from  the  original  Judgment,  but  this 
is  not  the  case,  and  not  one  of  them  come 
within  the  class  that  may  be  urged  here 
upon  an  appeal  from  the  action  of  the  court 
upon  obJectiouB  filed,  for  the  reason  that 
the  court  had  Jurisdiction  of  the  subject- 
matter,  Jurisdiction  of  the  parties,  and  Judg- 
ment was  after  all  parties  appeared  at  the 
trial,  and  no  motion  for  new  trial  filed,  and 
no  appeal  taken  ttom  the  action  of  ttie  conrt 
in  rendering  the  Judgment 

The  questions  raised  are:  Slrst,  that  the 
cause  was  not  r^larly  dotAeted  upon  the 
trial  calendar  for  the  term  at  which  It  was 
heard;  second,  that  too  much  Interest  had 
been  included  In  cranputing  the  amount  of 
the  Judgment;  third,  that  the  pn^rty  was 
sold  for  an  inadequate  consideration,  and 
other  objections  which  could  not  be  seriously 
cmisldered.  If  the  motion  directed  at  the 
CMopntatlon  of  the  Interest  had  been  direct- 
ed at  the  excess,  and  shown  wbo^  the 
court  was  wrcmi^  It  might  have  been  avail- 
able; but  this  was  alleged  as  a  reason  for 
vacating  the  entire  Judgment,  and  it  was  al- 
leged that  said  Judgment  was  void  because  it 
contained  an  overcharge  of  interest 

[2,  S]  From  the  reading  at  the  record  In 
this  case  it  appears  to  have  bem  an  aroeal 
to  delay  the  effect  ct  the  Judgment  rather 
tlian  to  correct  errors  thereof.  Howevw, 
none  of  the  matters  alleged  in  said  motions 
would  render  the  Judgment  void,  and  are,  as 
we  think,  condnded  by  the  decree  rendered 
and  the  fftllure  of  the  defendant  to  exo^t 
thereto  and  appeal  therefrom.  Said  errors 
cannot  now  be  considered  npoo  the  motlw 
befbre  this  conrt  In  case  of  Guy  v.  Ony, 
ISO  Pac.  1058,  first  paragraph  of  the  sylla- 
bus is  as  follows; 

"The  district  court  has  no  power  to  vacate  or 
modify  its  judgment  on  account  of  'aa  irrezu- 
larity  in  obtaining  a  Judgment  or  order,*  under 
subdlvMon  3  of  section  5267.  Rev.  Laws  1010, 
upon  a  motion  filed  aiiet  the  adjournment  w 
the  term  at  which  sudi  Judgment  was  rendered 
and  entered." 

See  McAdams  v.  Latham.  21  OkL  611,  96 
Pac.  5S1 ;  Le  Twee  r.  Haymea,  25  OHL  190, 
105  Pac.  644. 

In  case  of  Clark  v.  Rranan  et  aL,  ISl  Paa 
479,  the  syllabus  is  as  follows; 

"The  power  of  trial  courts  to  vacate  or  modi- 
fy their  judgments  or  orders  at  or  after  the 
term  does  not  anthorlce  the  setting  aside  of 
a  judgment  or  final  order  at  a  subssiinsBt  term 
tar  mere  errors  of  law  which  were  proneily  sub- 
ject to  review  upon  motion  for  new  tnal  at  the 
term  when  rendered  or  mad&" 

We  have  carefully  read  the  record,  and 
find  no  error  In  the  action  of  the  trial  court 
in  overruling  the  motions  complained  ot 
Oause  Is  therefore  affirmed. 

FEB  OUBIAtf.  Adopted  in  whole. 
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WDSTBBN  CASUALTY  &  GUARANTY  INS. 
CO.  T.  CAPITOL  STATE  BANK  OF 
OEIiAHOUA  CITY.    (No.  8868.) 

(Boprune  Court  of  Oklahoma.   Mardi  9,  1918. 
Behearing  iWed  Uay  21,  191&) 

(BifOabut  Ay  t\e  Court.} 

1.  Appeal  and  Ebkor  ^1097(1)— Dxcision 
or  SuPBEMK  CouKT— Law  or  the  Case. 

A  qnertion  decidad  by  the  Supreme  Court 
on  a  former  appeal  becomes  the  law  of  the  case 
in  all  its  stages,  and  will  not  ordinarily  be 
reversed  on  a  second  appeal  of  the  same  case 
when  the  facta  are  subetantially  the  same. 

2.  Banks  ahd  Bakkiho  «s»66— Iksolvenot 
—Rboboanizatioh— Statute. 

An  insolvent  bank  may  be  reorganized  un- 
der authority  of  section  306,  Bev.  Lews  1910, 
by  the  stocknoldws  cfMBpl^yins  with  the  require- 
ments of  said  section  which  are  set  out  in  the 
body  of  this  opinion,  and  not  otherwise. 

3.  Banks  and  Banking  «=»23  —  Amended 
AsncLEs  or  Incobpohation—Statute. 

Amended  artides  of  incorporation  may  be 
exeeatad  and  filed  by  all  the  curectors  and  offi- 
cers of  a  corporation  under  the  authority  con- 
tained in  section  1226,  Bev.  Laws  1910,  and  an 
amended  charter  issued,  which  when  issued  re- 
late back  and  form  a  iMrt  of  the  original  arti- 
cles of  incorporation  to  the  same  effect  as  if 
originally  coutained  therein. 

4.  Banks  and  Bankino  ^s>2&,  6S— AiCBnDO 

ABTICLEB  OP  InOORFOBATIOH— ImSOLTENOT— 

Statute. 

Whei*  a  state  bank  became  hopelesslj  In- 
solvent and  was  taken  in  charge  by  the  oank 
commissioner,  who  sold  a  part  of  its  assets  to 
B.  and  assodates,  who  executed  articles  of  in- 
corporation and  filed  same,  npon  which  a  char- 
ter was  issued  authorizing  them  to  do  a  bank- 
ing business  under  the  corporate  name  of  Cap- 
itol State  Bank  of  Oklahoma  Citj;,  and  where 
B.  and  his  associates  were  in  no  wise  connected 
with  the  insolvent  institution  at  any  time,  Add^ 
this  did  not  conatitate  a  reorganization  of  the 
failed  bank,  nor  an  amendment  to  Its  articles  of 
inoorporation. 

Error  from  DlBtxlct  Court,  Oklalioma 
County ;  Bdward  Dewes  Oldfield,  Jodge. 

Actltm  bj  the  Western  Oaaualtr  4c  Guaran- 
ty Insurance  OomiHuiy  against  the  Cai^ol 
State  Bank  at  OUahoma  City.  Judgment  tor 
defendant  on  a  directed  verdict,  and  plaintiff 
brings  error.  Affirmed. 

Ledbetter,  Stuart  &  Bell,  of  Oklahoma  City, 
tor  plaintiff  in'«rror.  WUsoo,  TomerUn  Se 
BwAhtAta,  of  Oklaboma  City,  tor  defendant 
In  aroT. 

HARDY,  J.  This  action  was  commenced  by 
Western  Casualty  &  Goaranty  Company,  a 
corporation,  against  the  Oapltol  Stato  Bank 
of  Oklahoma  City,  a  coiporatloii,  to  recover 
910,000,  with  interest  thereon,  and  an  attor- 
ney's iBK  fit  fl^OOO^  on  account  ttf  plaintift 
being  required  to  pay  $10,000  because  of  its 
being  surety  npon  an  indemnity  bond  ezecu^ 
ad  by  defttidant  under  Its  allied  Conner 
name  of  State  Bank  of  Capitol  BUI  whldi 
had  been  given  to  protect  a  deposit  ot 
flO.000  made  by  the  commlssloDera  of  the 
land  office  in  said  bank.  Upon  answer  being 


filed  idalntiff  demurred  thereto,  wUdi  donur^ 
rer  was  by  the  court  sustained,  and,  defend- 
ant electing  to  stand  upon  Its  answer,  judg- 
ment was  rendered  In  f&vor  of  plalntUT  and 
an  appeal  proeeonted  to  this  court  .where  the 
judgment  was  reversed.  Capites  State  Bank 
of  Oklaluxna  <3itj  v.  Western  Casualty  Mt 
Guaranty  Insurance  Co.,  47  OkL  ffW,  1^  Pac. 
149.  Tlie  facts  alleged  In  said  ansver  ar« 
fully  set  out  In  the  former  c^nion,  and  ref- 
erence Is  made  thereto  for  a  statonent  there- 
of. Up<m  remand  of  the  case  reply  was  filed 
and  the  lasaea  were  tried  to  a  Jury,  at  the 
conclusion  <tf  whl<di  the  court  instructed  a 
verdict  for  defendant  and  plaintiff  prosecutes 
this  appeal. 

Many  questions  are  urged,  bnt  they  all 
resolve  themselves  into  this  <me  proposition, 
whether  the  court  did  ri^t  In  instructing  a 
verdict  for  defendant  A  determination  ot 
this  question  requires  an  examination  of  the 
evidence. 

In  1913  the  State  Bank  of  Capitol  Hill  was 
engaged  In  a  graeral  banking  business  at  Oip- 
itol  HtU,  :(^icb  at  the  time  was  an  Independ- 
eat  town,  bnt  was  later  Incorporated  Into 
and  became  a  part  of  Oklahwna  City.  About 
the  first  of  1913,  said  State  Bank  of  Capttol 
Hill  being  In  a  fiUllng  condition,  the  bank 
omnmissioner  totA  possession  OiereoC  and 
exercised  a  qualified  ctmtrol  over  It  until  tbib 
2Sth  ot  April,  1918,  whoi  Its  doors  iwere  dos- 
ed and  it  ceased  to  do  a  banking  buafness. 
Prior  to  this  a  deposit  of  910/100  had  been 
made  In  said  Institution  by  ttie  commission- 
ers of  the  land  office,  and  for  the  purpose 
of  protecting  said  d«;>06lt  the  Western  Cas- 
ualty ft  Ouaranty  Insurance  Company  had 
executed  a  bond  of  Indemnity.  tTpon  the 
bank  being  dosed  the  plaintiff  paid  the 
amount  of  said  deposit  with  interest  thereon. 
On  April  28.  1913,  the  bank  commissioner 
entered  into  an  arrangement  with  Bonner, 
Dennis,  and  Clark  by  which  he  sold  to  Bonner 
and  his  associates  c«*taln  of  the  assets  of  the 
State  Bank  ot  Capitol  Hill,  for  which  he  re- 
ceived full  value  in  cash.  Certain  other  as- 
sets of  the  bonk  amounting  approxlmatdy 
to  $54,000  were  retained  by  the  bank  com- 
missioner for  the  purpose  of  reimbursing  the 
guaranty  fund,  which  was  called  iqwn  to  pay 
out  approximately  the  sum  of  132,000.  Bank 
guaranty  .warrants  were  Issaed  for  ttits 
amount  whidi  were  paid  by  Bonner  and  his 
asaodates.  i^  also  iMld  to  the  bank  coamda- 
siooer  a  pranlnm  of  about  ^^00  on  the  traas> 
acdon,  and  an  agreemmt  was  entered  lato 
whereby  Bouier,  Dennis,  and  GlaA  sbooli 
organise  a  new  banking  bistitntian  and  par 
up  a  capital  of  $10,000.  Tbereupm  Bmner, 
Dennis,  and  Clark  executed  and  later  filed 
In  the  oflOoe  of  the  secretary  of  state  irtiat 
was  d«M>mlnated  "amended  artldes  of  lacw- 
poratloa'*  of  the  Capitol  State  Bank  of  Okta- 


^»rw  otlur  cases  ses  same  topic  aad  XST-NUMBBB  Is  aU  Ksy-Nambarad  Dlssste  sad  Intess 
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lunuL  Cit7f  .wbldx  arti^  were  c(Hnplete  end 
foil  Id  every  particelar,  but  In  the  first  para- 
graph thereon  it  was  stated  that  instead  of 
the  name  "State  Bank  of  Capitol  HIU  this 
bank  shall  be  known  as  Capitol  State  Bank 

Oklahoma  City."  Said  articles  were  ap- 
proved by  the  bank  CMnmlssioner  and  a 
charter  issued  to  the  Capitol  State  Bank  of 
Oklahoma  City,  whereupon  Bonner,  Dennle. 
and  ClBik  paid  up  a  capital  of  ¥10.000  in 
cash,  held  a  stockholders  meeting,  elected  di- 
rectors and  officers,  none  of  whom  were  In- 
terested in  or  connected  with  the  State  Bank 
of  Capitol  Hill,  appointed  reserve  agents, 
iBSoed  certificates  of  sto<dc  to  the  stodchold- 
ers,  and  proceeded  to  caxry  on  a  banking 
business  in  all  respects  as  required  by  law. 
It  .was  ezpreeely  understood  and  agre«d  be- 
tween the  bank  oommlseloner  and  Bonner, 
Dennis,  and  Clark  that  said  Bonner  and  his 
associates  did  not  assume  tta  obligation  to 
pay  the  deposit  made  by  the  commiseloners 
of  the  land  office  and  secured  by  die  bond  of 
plaintiff ;  It  being  expressly  understood  that 
same  was  excluded  from  the  terms  of  their 
agreement  The  question,  as  we  Hew  It,  is. 
Did  the  transaction  betwem  the  bank  com* 
missioner,  Bonner,  Dennis,  and  Clark  and 
the  subsequent  condnct  of  Bonner  and  his 
associates  amount  to  a  reorganization  of  the 
State  Bank  of  Capitol  HIU,  or  was  it  the 
institution  of  a  new  and  different  bank? 

[1-4]  Tho  question  whether  the  Capitol 
State  Bank  of  Oklahoma  City  was  legally  in- 
corporated or  paid  the  fees  required  by  law 
ia  a  question  in  whldi  plaintiff  is  not  inter- 
ested. If  in  fact  said  bank  was  not  legally 
Incorporated  and  Is  not  a  reoi^anlzation  ot 
the  State  Bank  of  Capitol  Hill,  plaintiff's 
action  must  fall.  The  manner  of  reorganis- 
ing a  bank  under  the  laws  of  this  sbite  is 
prescribed  by  section  806,  Rev.  Laws  1910,  un- 
der the  authority  of  which  a  failed  bank  may 
be  reorganized  by  complying  with  the  fol- 
lowing partlcDlars:  The  stockholders  must 
repair  its  credit,  restore  or  snbstiitnte  Its 
reserve,  and  place  It  In  conditt(m  so  that  It 
Is  qualified  to  do  a  general  banking  business 
as  before  It  was  taken  possession  of  by  the 
bank  commissioner,  and  Its  credits  and  funds 
must  be  repaired  In  all  respects,  and  all  ad- 
vances, If  any,  made  from  the  depositor's 
guaranty  fund  must  be  fully  paid  before  it 
Is  permitted  again  to  reopen  for  business. 
When  all  of  these  conditions  have  been  com- 
plied with  the  bank  commissioner  Is  author- 
ized to  Issue  a  written  permission  for  reopen- 
ing said  bank  in  the  same  manner  as  permis- 
sion is  granted  to  do  business  after  original 
incorporation  therectf.  This  secthm  anthor- 
tees  stockholder*  of  the  failed  bank  to  com- 
ply with  the  ctmdltloDs  enumerated  and  to 
reo^E«ntee  the  insolvent  iostltatiiHL  This 
right  Is  not  cMifemd  directly  w  by  ImpUcfr- 
tion  upon  any  one  dae.  None  of  the  stock- 


holders of  the  State  Bank  of  (Wtol  Hill 
CfHnpIled  with  any  of  the  oondltlona  stated. 
Nelthra  did  they  surrender  their  stocfc  to 
Bonner,  Dennis,  and  dark,  me  sto<^  held 
by  them  was  never  canceled,  but  so  far  as 
the  record  la  concerned  is  still  in  tbsit  hands. 
The  charter  of  tliat  bank  was  never  taken 
up  by  the  bank  commlssionMr  nor  delivered 
to  Bonner  and  his  associates,  nor  is  it.  or  has 
it  ever  been,  in  their  poBsesfllott.  Clearly  this 
was  not  a  reorganisation  of  the  ftlled  bank. 

The  conclusion  here  reached  is  not  in  con- 
flict with  the  case  of  First  State  Bank  of 
Oklahoma  City  v.  Lee,  106  Paa  186.  In  tbat 
case  It  was  agreed  that  the  First  State  Bank 
of  Oklahoma  City  was  the  same  institution 
as  the  First  State  Bank  of  (Mdahoma  Oi^ 
befwe  it  became  Inaolv^t  An  assessmwt 
was  made  against  the  stoi^olders  after  ite 
failure  for  100  per  cent  to  repair  Its  capital 
stock,  which  assessment  was  paid,  and  the 
stodcholders  transferred  thdr  stock  to  Mene* 
fee  and  his  associates,  who  canceled  same  on 
the  books  of  the  corporation  and  Issued  new 
certificates  in  their  place  to  themselves.  The 
capital  of  the  failed  instltuaon  was  repaired 
and  the  reserve  substituted  and  the  requlre- 
m^ts  of  section  306  substantially  compUed 
with.  In  addition  to  tols,  the  subject-mat- 
ter of  that  action  was  the  leasehold,  which 
was  sold  to  Uenefee  and  his  associates,  and 
after  Its  reorganization  the  bank  occupied 
the  building  for  a  period  of  time,  paying  the 
rent  thereon  according  to  the  tutns  of  the 
lease  which  had  been  executed  by  the  bank 
prior  to  its  Insolvency.  The  facts  are  so  dis- 
similar that  a  statement  of  them  distinguish- 
es the  case  from  this.  No  assessment  was 
made  against  the  stockholders  of  the  State 
Bank  of  Capitol  Hill  to  restore  or  substitute 
Its  capital  or  reserve,  or  to  place  it  in  a  sol- 
vent condition,  and  none  of  the  stock  was  ac- 
qtilred  by  Bonner,  Dennis,  and  Clark,  being 
retained  by  the  old  stockholders.  Upon  this 
state  of  facts  the  law  of  the  case  is  stated 
in  the  former  appeal  where  It  was  said: 

"It  canoot  be  said  that  by  virtue  of  the  contract 
between  the  bank  commiBsloQer  and  Sooner, 
Dennis,  and  associates  and  thebr  action  there- 
under, a  solvent  institution  arose,  phceniz-lik^ 
from  the  ashes  of  the  old  defunct  corporation, 
wbich  became  liable,  not  only  for  the  amounts 
dae  the  general  depositors  whom  it  agreed  to 
pay,  hut  also  for  the  debts  due  to  another  class 
of  creditors  who  were  not  entitled  to  partici- 
pate in  the  proceeds  derived  from  the  sale  of 
the  assets,  and  who  were  excluded  from  pay- 
ment by  the  parchasers  of  the  assets  by  the 
express  terms  of  tho  contract.  In  our  judg- 
ment,  the  liability  of  Booner,  Dmnis,  and  as- 
sociates and  of  the  new  banking  institution 
laoncbed  by  them  by  permlssioa  of  the  state 
bank  commissioner  is  limited  by  their  ^ree- 
ment  with  the  bank  commissioner,  and  this 
agreement  does  not  contemplate  the  payment 
by  them,  or  the  institutioo  formed  by  them,  of 
any  of  the  d«bt>  of  the  old  bank,  except  those 
maktimed  in  the  cootracti  to  wit,  the  daims  of 
the  general  dquaitors." 

The  articles  of  incorporation  filed  by  Bon- 
ner, Dennis,  and  Clark  tm  April  26tb  were 
not  amended  artldae  of  Incorporation  as  oon- 
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tended,  even  thougb  denominated  as  such.  By 
virtue  of  section  1225,  Rev.  Laws  1910,  amend- 
ed articles  of  Incorporation  may  be  ezecated 
and  an  amended  charter  Issaed  which  when 
iBsaed  tbAil  relate  back  and  be  tnnsldered 
and  be  a  part  of  the  original  artldes  of  In- 
corporation to  the  same  effect  as  If  original- 
ly set  forth  therein,  iMit  In  order  to  amend 
its  articles  of  incorporation  It  Is  necessary 
for  the  new  articles  to  be  filed  signed  bj  all 
the  directors  and  officers  of  the  c(xnpany. 
The  mere  fact  that  the  paper  executed  was 
denominated  "amended  articles  of  incorpora- 
tion" could  not  make  It  such  unless  ezecated 
In  pursuance  to  the  authority  of  section 
122S,  which  was  not  done.  None  of  the  offi- 
ces, dlrectiHV,  or  stocfcholdem  of  the  State 
Bank  of  Capitol  Hill  were  Interested  In  or 
participated  in  the  execution  of  the  so-called 
amended  articles  of  Incwporatlon.  This  In- 
stmnient  was  nothing  more  nor  less  than 
original  articles  of  incorporation  executed  by 
pwwHiB  who  were  strangers  to  or  had  no  in- 
terest in  or  connection  with  the  State  Bank 
of  Capitol  HiU. 

Hie  Judgment  miufc  be  affirmed.  AU  Che 
Juotices  concur. 


SOUTHWESTERN  SURETY  INS.  CO.  v. 
OAPITOL  STATE  BANK  OF  OKLA- 
HOMA CITT.   (No.  909&.) 

(Supreme  Ooort  of  Oklahoma.   Marf^h  6,  1918. 
BebeariQg  Denied  May  21.  1918.) 

Error  fr<XD  District  Court,  Oklahoma  County ; 
Edward  Dewes  OlJfield.  Judlte. 

Action  between  the  SoMthweittem  Surety  In- 
surance Oompaay  and  the  Capitol  State  Bank 
of  Oklahoma  City.  Judgment  for  the  latter, 
and  the  former  brings  error.  Affirmed. 

Embry,  Crockett  &  Johnson,  of  Oklahoma 
City,  for  plaintiff  in  error.  Wilson,  TomerUn 
*  BncUtuts,  «£  Oklahoma  (Sty,  for  defaodant 
in  «ror. 

HARDY.  J.  This  case  involves  an  issue  be- 
tween the  Southwestern  Surety  lusnrauce 
Company  and  tbe  Capitol  State  Bank  of  Okla- 
homa Ofty.  In  June,  1918,  the  board  of  county 
commissioners  of  Oklahoma  county  commenced 
an  action  against  the  State  BsqIe  of  Capitol 
Hill  and  plamtifE  herein  to  reoover  the  sum  of 
45.000,  wnieh  sum  was  alleged  to  have  been 
deposited  by  the  county  treasurer  of  Oklahoma 
county  ia  said  Sute  Bank  of  Capitol  Hill  to 
■■cure  the  uaymrat  of  which  the  Southwestera 
Surety  Ineurauce  Company  had  executed  a 
depository  bond.  Judgment  was  rendered  In 
favor  of  the  board  of  county  ctMnmissioners  for 
said  sum  with  interest  thereon,  and  it  is  to  re- 
cover this  sum  that  this  action  is  brought;  it 
being  alleged  that  the  Capitol  SUte  Sunk  of 
OkluKuaa  City  was  originally  incorporated  un- 
der the  name  of  Sute  Bank  ot  Caintol  HiU, 
and  was  and  is  the  same  institution  as  reor- 
ganised. Tbe  facts  in  this  case  with  the  ex- 
ceptions stated  are  identical  with  those  in  the 
case  of  Western  Casualty  &  Guaranty  Insurance 
Co.  V.  Capitol  State  Bank  of  Oklsihonia  Oity, 
172  Pac.  954,  and  the  questions  of  law  involved 
are  identical. 

Upon  authority  of  that  case  the  Judgment  is 
affirmed.    All  the  Justices  CMicnr. 


CRANE  CO.  T.  NATLOH  et  si.  (No.  8335.) 
(Supreme  Court  of  Oklahoma.   March  6.  191& 
Rehearing  Denied  May  21.  1918.) 

(Svttohiu  by  tkt  Oomrt) 

1.  MnoHANics'  laxas  «=»1S2(14)  —  Sdbcok- 
tbactob's  Lien— Statotx, 

Under  section  8864  Rev.  Lavrs  1910.  tbe 
thecnr  vpon  wlildi  tbe  lien  of  a  snbcontraetor 
may  be  sustained  is  that  his  mat»rial  or  Hen  has 
benefited  the  owner^s  premises ;  and  if  tbe  lien 
statement  la  filed  in  the  proper  office  within  60 
days  from  the  time  the  material  ts  last  fomioh- 
ed  to  the  owner  by  tbe  snbcontraetor,  tbe  state- 
ment is  filed  within  the  time  authwised  by  stat- 
ute. 

2.  StJFFTCIEWCT  OF  BVIDINCE. 

The  evidence  In  this  case  examined,  and 
it  mwearing  tJiat  the  material  famished  by  the 
subcontractor  was  delivered  to  the  premises  oC 
the  owner  on  December  8,  1017,  and  tbe  Uen 
statement  was  filed  by  tbe  subcontractor  within 
60  daya  hereafter,  the  sobecwtractOT  is  entitled 
to  a  ben  upon  said  property  to  secure  tbe  pay- 
ment of  bis  daim. 

Commls^oners'  Opinion,  Division  Na  3. 
Error  from  District  Court,  Pitt^urg  County ; 
W.  R.  Hlgglns.  Judge. 

Action  by  the  Crane  Company  against  Sim 
Naylor  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded  for  new  trial. 

A.  C.  Markley,  of  McAlester,  for  plalnttfl 
In  error.  W.  H.  H.  Clayton,  Jr.,  and  Gordon 
&  McIimiB.  all  ot  McAlester,  for  defendants 
in  error. 

HOOKER,  C.  The  record  shows  that  in 
tbe  month  of  March.  1913.  William  Weaver, 
the  owner  of  the  real  estate  here,  entered  In- 
to a  Terbal  contract  with  Lid  dell  &  Mann,  bj 
the  terms  of  which  they  were  to  install  three 
sections  of  an  Ideal  boiler,  with  trlmnrings 
and  fixtures,  and  to  furnish  the  labor  and 
material  therefor  in  a  building  located  on 
said  real  estate,  for  which  they  were  to  r^ 
celve  the  sum  of  9225.  to  be  paid  when  tbe 
work  was  completed;  that  before  the  work 
was  done  Llddell  retired  from  the  partner- 
ship, and  David  Mann  performed  tbe  con- 
tract with  Weaver,  and  completed  the  same 
about  the  7th  of  November.  1913;  that  about 
tbe  8th  of  October,  1913,  tbe  firm  of  UddelL 
&  Mann  ordered  the  materials  which  tbey 
were  to  furnish  to  William  Weaver  under 
said  contract  from  Crane  Company  at  the 
agreed  price  of  $167,  and  tbe  said  Oane 
Company  on  tbe  16tb  day  of  October,  1913, 
shipped  said  materials,  no  freight  allowance, 
to  Liddell  it  Mann,  and  said  materials  arriv- 
ed In  McAlester  on  the  3d  of  November,  1913, 
at  which  time  they  were  taken  by  David 
Mann  from  the  fireigbt  depot  and  liurtaUed 
In  their  place  on  the  WlUlam  Weaver  prop- 
erty. Crane  Company,  not  receiving  tbe  pur- 
chase price,  on  tbe  27th  day  of  December, 
191S,  duly  executed  and  filed  wltb  tbe  cl«rk 
of  tbe  district  ooort  of  Pittsburg  county  Its 
affidavit  and  itemised  statonenC  ol!  its  ao- 


»Fw  ether  csms  ■«  sum  topic  and  KKT-NUUBEB  la  all  K«y-Numl)«r*a  DlswU  sod  Indun 


Digitized  by 


OkL) 


CRANE  00.  T.  MATLOB 


9S7 


count  and  mechanic's  Iten  statement  contain- 
ing the  amoQDt  and  value  oS  said  material  as 
provided  by  statute,  for  the  purpose  of  es- 
tablishing a  lien  upon  said  property  to  secure 
the  payment  of  Its  Indebtedness.  It  appears 
from  the  evidence  that  this  material  thus 
furnished  by  Crane  Company  to  Uddell  ft 
Mann  was  ordered  from  the  American  Radi- 
ator Company,  at  BuCCalo,  N.  Y.,  and  that  the 
same  was  consigned  by  the  American  Radia- 
tor Company  to  Llddell  &  Mann  on  the  16th 
day  of  October,  1913,  and  delivery  made  to 
the  common  carrier  on  that  date,  to  be  trans- 
ported  for  Llddell  ft  Mann  as  above  stated. 

It  is  contended  hy  the  plaintiff  in  error 
here  that  inasmuch  as  a  delivery  of  this  ma- 
terial was  not  made  at  McAlester  nntll  No- 
vember 3,  1913,  that  Its  Hen  claim  filed  on 
December  27,  1913,  was  within  the  60  days' 
time  allowed  a  Bnbc<mtractor  by  virtue  of 
section  3864,  Revised  Lews  1910,  and  that 
said  company  is  entitled  to  a  lien  upon  said 
premises;  while  upon  the  contrary  it  Is 
claimed  by  the  defendants  In  error  that  the 
material  was  famished  and  delivered  on  the 
16th  of  October,  1913,  to  Llddell  ft  Maiin 
by  Crane  Company;  as  on  that  date  the  same 
was  delivered  to  a  common  carrier  for  trans- 
portation to  said  firm  at  McAlester,  f.  o.  b. 
Buffalo,  N.  T.,  and  that  by  virtue  thereof  the 
furnishing  and  delivery  was  completed  upon 
said  day,  and  that  said  Crane  Company,  un- 
der the  statute  aforesaid,  was  allowed  only 
60*  days  from  that  date  In  which  to  flle  a 
lien  upon  said  property,  and,  not  having  done 
so.  It  Is  not  entitled  to  recover  In  this  action. 

[1 , 2]  The  question  involved  here  is.  When 
was  the  delivery  of  said  material  to  be  made 
by  Crane  Company  to  Llddell  ft  Mann?  The 
record  Is  silent  as  to  the  terms  of  the  con- 
tract between  them  as  to  where  this  delivery 
was  to  be  made,  but  the  material  was  to  be 
used  by  Llddell  &  Mann  at  McAlester,  Okl. 
Our  statute  (section  38G4,  Revised  Laws 
1910)  provides  that  the  lien  statement  must 
he  flied  wltbln  60  days  after  the  date  upon 
which  materials  were  last  furnished  or  labor 
last  performed.  As  stated,  there  is  no  con- 
flict as  to  the  date  when  the  shipment  was 
made  by  the  American  Radiator  Company 
for  Crane  Company  to  Uddell  ft  Mann 
McAlester,  OkL,  which  was  on  October  16, 
1913,  nor  is  there  any  dispute  as  to  the  data 
said  material  arrived  at  McAlester  and  was 
received  by  Llddell  ft  Mann,  which  was  No- 
vember 3.  1913.  Section  3864,  Rev.  Laws 
1910,  provides  ttiat: 

"Any  person  who  shall  furnish  a^y  Buch  ma- 
terial or  perform  such  labor  as  a  subcontractor, 
etc^  may  obtain  a  Uen  upon  such  land,  or  im- 

Srovements,  or  both,  from  the  same  time,  in 
le  same  manner,  and  to  the  same  extent  as  the 
ori^al  contractor,  for  the  amount  due  him 
for  audi  maUrial  ud  labor.  •  •  « " 

So  the  question  presented  here  l8i  When 
was  this  material  ftmlshed  so  as  to  entitle 
tbe  snbcontraetor  to  a  Hen  upon  this  profter^ 
«7t  Inl8B.C.lA922,U]|  saldi 


''Bvem  Id  those  JnrisfletlonB  In  which  a  Hen 

may  be  acquired  for  material  furnished  titoniA 

it  has  not  actually  been  incorporated  In  the 
building,  Rtnictare  or  improvement,  it  is  gener- 
ally held  that  the  lien  cannot  attach  in  the  ab- 
sence of  a  delivery  of  the  material  upon  the 
premises,  or  other  act  equivalent  thereto,  as 
notice  to  or  an  implied  assent  by  tibe  owner. 

In  Barker  Lbr.  Co.  t.  Marathon  P.  H.  Go., 
146  Wis.  16^  180  N.  W.  887,  80  L.  B.  A.  <N.  S.) 
877,  tbe  Snprraie  Court  of  Wisconsin  said: 

"But  if  the  subcontractor  delivers  material  to 
the  principal  contractor  at  the  latter's  place  of 
business,  which  materials  are  neititer  incorporat- 
ed into  tbe  structure,  delivered  upon  the  prem- 
ises, nor  placed  under  control  of  the  owaw  of 
the  structure,  no  Uen  arises,  because  the  mate- 
rial cannot  be  said  to  have  bren  furnished  for, 
in,  or  about  the  erection  of  the  structure." 

Tbe  theory  upon  which  the  lien  of  anbcon- 
tractors  Is  sustained  is  that  the  suhcontrac- 
tor's  material  or  labor  has  benefited  the  own- 
er's pronises,  and  the  subcontractor  could 
not  possibly  have  any  lien,  unless  his  mate- 
rial or  labor  improved  the  owner's  premises, 
so  it  would  seem  that  a  reasonable  meaning 
of  the  statnte  would  be  that  when  the  mate- 
rial is  last  furnished  to  the  owner  and  not 
when  last  furnished  to  the  contractor.  In 
SmaUey  r.  Gearing,  121  Mich.  190,  79  N.  W. 
1114,  80  N.  W.  707,  the  Supreme  Court  of 
Michigan  said: 

"The  other  defendants  are  lien  claimants,  and 
the  complainants,  as  well  as  the  defendant  own- 
era,  attack  their  respective  claims  upon  neveral 
different  grounds.  Claim  of  Ashland  Brown- 
stone  Company:  It  appears  that  in  April. 
1895.  the  company  had  a  quantity  of  stone  at 
the  dock  in  the  city  of  Detroit.  It  was  sold  to 
Gearing  for  this  building  for  $1,841.88,  and 
freight  from  the  dock  to  Gearing's  yard,  to  be 
delivered  there.  It  was  delivered  thereon  May 
14th.  Mr.  GearinK  stated  that  it  was  to  be 
Bsed  in  that  building,  and  it  was  sold  for  that 
purpose.  In  June  following,  another  quantl^ 
was  sold  for  $787.85,  and  delivered  at  Gearing  s 
yard.  Notes  were  taken  on  these  sales.  The 
first  stone  sold  was  cut  at  Gearing's  yard  at 
his  expense.  On  account  of  the  delay  in  the 
building,  none  of  this  stone  was  put  into  the 
building  until  after  September  11,  1895.  Be- 
tween this  date  and  October  Ist,  he  took  this 
stone,  from  time  to  time,  to  the  building.  Some 
of  the  stone  was  not  put  in  until  October  Ist 
The  statement  of  lien  was  filed  by  the  com- 
pany November  9,  1895.  It  is  claimed  by  com- 
plainants that,  this  claim  not  being  filed  until 
5  months  after  the  last  atone  was  delivered  at 
Gearing's  yard,  the  lien  cannot  attach.  It 
is  also  claimed  that  about  1,000  cubic  feet  of 
this  stone  never  went  Into  the  building.  The 
total  amount  of  the  claim  of  the  company  is  $2,- 
629.73.  The  court  below  disallowed  the  claim 
for  the  stone  not  put  in  the  building,  and  al- 
lowed the  balance  at  $1,949.73.  The  statute  of 
1891,  by  section  6,  provides  that  'verified  state- 
ment or  account  shall  be  filed  within  sixty  days 
from  the  date  on  which  the  last  of  the  materials 
shall  have  been  furnished  or  the  last  of  the  la- 
bor shall  have  been  performed  hy  the  person 
claiming  the  lien.'  It  Is  clahned  by  the  stone 
company  that  the  60  days  began  to  run  from  the 
date  that  the  materlaa  were  delivered  at  the 
bnildiag.  On  the  other  hand,  it  Is  contended 
1^  complainants  that  the  60  days  began  to  run 
from  the  time  that  the  last  of  the  materials  were 
furnished  by  tbe  atone  company  to  Gearing  at 
his  yard  Jane  8,  1806.  This  contention  must 
be  settled  by  the  construction  which  is  to  be 
given  to  the  language  of  tbe  statnta^  Tht  lien 
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taw  wu  enacted  for  benefit  and  nroteetlon 
<tf  laborers  and  materialmen,  and  should  be  con- 
strued liberally.  The  verified  statement  of  ac- 
count  must  be  filed  within  60  days  from  the  date 
on  which  the  last  of  the  materials  shall  have 
been  furnished.  We  think  the  meaning  of  the 
statute  is  that  the  60  days  begin  to  run  from 
the  date  when  tiie  last  materials  aliall  have  been 
famished  to  the  owner  or  delivered  at  the  build- 
ing. The  materialman  fomishes  the  material  to 
the  owner  through  tfae  contractor,  the  same  as 
the  laborer  performs  labor  for  the  owner  under 
the  direction  and  antbori^  of  the  contractor. 
The  stone  ccHnpany,  it  Is  tme,  ddivered  the 
stone  at  the  yatd  tn  Gearing ;  bat  it  was  deliv- 
ered there  at  the  request  of  Gearing,  to  be  dress- 
ed and  afterwards  delivered  at  the  building. 
Had  Gearing  filed  a  claim  of  lien  for  this  ma- 
terial at  the  time  it  was  filed  by  the  stone  com- 
pany, no  question  could  be  raised  as  to  the  time. 
The  claim  of  lien  would  have  been  filed  in  time. 
It  was  purchased  for  the  very  ^urprae  of  being 
put  into  this  building.  The  claimant  could  not 
nave  filed  a  claim  of  lien  for  the  materials  until 
they  were  delivered  to  the  owner  of  the  buildioe. 
In  Wentworth  v.  Tubbs,  53  Minn.  388,  B5  N. 
W.  &43.  it  was  held,  under  the  sUtute  of  that 
state,  that  'materials  for  a  building  are  usually 
said  to  be  furnished  when  they  are  delivered 
on  the  premises  on  which  th^  are  to  be  used.' 
The  court  below  was  sot  in  error  in  deducting 
from  the  claim  the  value  of  the  stone  not  used 
in  the  building.  The  equity  of  a  lien  claim  for 
labor  or  materials  arises  from  the  fact  that  the 
value  of  the  property  to  which  they  have  been 
applied  has  been  increased.  The  language  of 
the  act  glvins  the  lien  provides  that  'every  p^ 
son,  who  shall  as  contractor,  laborer  or  material- 
man perform  any  labor  or  furnish  material  to 
such  original  contractor  or  any  subcontractor  in 
carrying  forward  or  completing  such  contract, 
shall  have  a  lien  therefor.' " 

Applying  the  rule  announced  to  the  facts 
tn  this  case,  it  Is  apparent  that  the  lien  state- 
ment of  the  subcontractor  was  filed  within 
60  days  from  the  time  the  material  was  fur* 
iilshed  to  the  owner,  and  the  plaintiff  in  er* 
ror  Is  entitled  to  a  lien  ui>on  said  property 
to  secure  the  payment  of  Itfl  Indebtedness. 

The  Judgment  of  the  lower  court  Is  there- 
fore reversed,  and  thU  cause  remanded  for 
a  new  trial. 

PERCUKIAM.  Adopted  In  whole. 


KINO  T.  ANTRIM  LUMBER  GO.  at  aL 
<No.  8274.) 

(Supreme  Court  of  Oklahoma.    Dec.  11,  1917. 
Rehearing  Denied  May  21,  U1&) 

(SvOtthitM  hv  <Ae  Oowrt,l 
1.  Deeds  ^59(4)— Contktancs  or  TrruD— 

DiXIVEBT. 

Where  a  deed  ia  made  without  considera- 
tion to  an  infant  of  tender  years  not  of  liin 
to  the  granto^  and  placed  by  the  grantor  upon 
record,  and  after  the  deed  1»  recorded  it  is  re- 
turned to  the  grantor  and  never  delivered  to 
the  grantee  or  any  one  for  her,  and  the  inten- 
tion of  the  grantor  in  makinc  the  deed  was  not 
to  pass  title  to  the  grantee,  but  to  place  the 

{iroperty  where  it  could  not  be  reached  for  a 
egal  liability  of  the  grantor,  and  the  posaeseioQ 
of  Uie  property  continuously  remained  in  the 
grantor,  there  was  not  such  a  delivery  of  the 
deed  as  necessary  to  convey  title  thereby  to 
Uie  grantee,  and  such  infant  Is  not  entitled  to 
recover  such  property  of  such  grantor* 


2.  Eqttitt  «=»65(2)— Duds— RiLiwr—CrxAit 

Hands. 

Where  a  deed  Is  executed  and  placed  on  rec* 
ord  by  a  grantor  for  t^e  purpose  abme  of  plac- 
ing the  property  beyond  the  reach  of  his  credi- 
tors, and  such  deed  is  not  delivered  by  the 
grantor  to  the  grantee  or  any  one  for  her.  but 
ia  surreptitiously  taken  by  and  is  in  her  posaea 
^n,  and  the  grantor  brings  action  praying  for 
the  removal  of  the  cloud  created  by  such  deed 
upon  such  property,  and  for  the  cancellation  of 
the  deed  and  record  thereof,  eqxiity  will  deny 
such  relief  for  the  reason  that  the  grantor  does 
not  coma  into  conrt  "with  claaa  Bands,*'  and 
therefore  "etjaity  leaves  bim  where  it  finds 
him." 

Commissioners*  Opinion,  Dlvlaton  No.  1. 
Error  from  District  Court,  Washita  Goonty: 
Thomas  A.  Edwards,  Judge. 

Aeti<m  by  tiie  Antrim  Lumber  OMnpanr  to 
foreclose  a  mechanic's  lien  against  W.  B.  King 
and  Minnie  Zsdiomack,  in  which  Minnie 
Zschomack  was  permitted  to  interplead,  with 
answer  and  croas-petltion  by  W.  B.  King  to  tlM 
petition  of  intervmtion,  and  in  whit^  the  An- 
trim Lumber  Company  by  demurrer  to  tfae  er- 
idence  was  eliminated  nom  the  case.  Judg- 
ment for  interrener  quieting  her  title  against 
defendant  King,  his  motion  for  a  new  trial  over- 
ruled, and  he  brings  error.  Beversed  and  r»* 
manded,  with  iastructtona  to  dismiss  the  Int^ 
ventioQ  and  the  cross-action. 

A.  M.  Beets,  of  Cordell,  for  plaintifT  In  error. 
Richard  A.  Billups,  of  Cord^  for  defendants 
in  amw. 

COLLIER,  a  This  actioD  was  brought  by 
the  Antrim  Lumber  Company  to  fiweclose  a 
mechanic'B  lieu  on  lots  described  in  the  pe- 
tition ftgBinst  the  defendant  W.  B.  King  and 
Minnie  Zschomack,  alleging  that  the  title  to 
said  property  was  In  Minnie  Zschomack,  hut 
that  transfer  from  the  defendant  King  to 
Minnie  Zsoh(»*nacfc  was  vMd  as  being  with- 
out constderatlMi.  nmeafter  R.  Brett,  ma 
amicus  curlte,  ffled  moticm  to  make  Minnie 
Zschomack  a  party  to  the  cause.  Minnie 
Zsdiomack  was  permitted  to  Interplead  and 
set  up  her  rti^ts  In  said  cause;  the  Impor- 
tant part  ot  said  Interplea  beii«  as  follows : 

"(3)  Yotir  interpleader  farther  states  to  tha 
court:  That  she  is  and  has  been  the  owner  in 
fee  of  the  real  proper^  set  out  in  plaintiff's 
petition,  to  wit:  Lots  twenty-one  (21),  twenty- 
two  (22),  and  twenty-three  (23).  in  block  fifty- 
eight  (SB),  in  the  town  of  New  Cordell.  OkL, 
and  lots  seventeen  (17)  and  eighteen  (1ft),  in 
block  fifteen  (16),  East  HiU  addition  to  New 
Cordell.  Okl.,  since  the  19th  day  ot  April, 
1908.  That  on  said  day  and  date  W.  B.  lung, 
then  a  single  man,  conveyed  said  real  property 
and  all  of  the  same  to  this  interpleader  by  good 
and  sufficient  warranty  deed,  which  deed  is  now 
held  by  this  interpleader,  and  is  on  record  in  the 
office  of  the  register  of  deeds  of  Waehita  county, 
Okl.;  same  having  been  filed  for  record  the  19th 
day  of  April  1906,  at  8:10  o'dodc  a.  m.  ot 
said  date,  and  recorded  in  volume  14,  page  233, 
of  the  rpcordk  of  said  office;  a  copy  of  said  de«d 
is  filed  herewith,  as  a  part  hereof,  marked  Ex- 
hibit A.  That  the  said  W.  B.  King  has  no  right, 
titie,  or  interest  in  said  property,  nor  any  part 
chereof.  That  no  other  permm  or  iwrsous  have 
any  right,  title,  or  Interest  in  and  to  said  proi>- 
erty  or  any  i>art  thereof,  except  your  Interplead- 
er herein,  wbo  is  the  legal  holder  and  owner  of 
all  of  said  real  property. 

"(4)  Toar  interpleader  farther  states  that  die 
regteter  of  deeds,  in  copying  and  recording  said 
deed  to  aaid  property,  incorrectly  copied  tlie 
name  ol  (he  grantee  hi  said  deed,  the  name  ot 
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to  the  BOid  Minnie  ZadtornaiA  1m  Ht  &>ld«, 
canceled,  and  held  for  nsugbt,  and  his  title 

auieted  agminst  the  said  Minnie  Zecbornack;  or 
lat  the  court  declare  the  said  Minnie  Zschor- 
nack  to  hold  the  title  In  trust  for  the  said  de- 
fendaMt  W.  B.  King,  and  for  such  other  a^ 
further  relief  as  the  court  may  deem  the  defend- 
ant entitled  t»  in  law  ud  equil?. 


Raid  grantee  appearinr  oi  record  as  Minnie  S.* 
Schormack,  ingtead  of  Minnie  Zschoma^,  which 
la  the  real  and  tme  name  which  apHMars  in  the 
miffiual  deed  presented  for  recordj  that  your 
Interpleader  did  not  know  of  said  mistake  in  the 
recordei^s  offic«  until  her  attention  was  called 
to  same  upon  the  filing  of  this  suit,  but  pre- 
sumed that  said  register  of  deeda  had  correctly 
recorded  the  deed  prcaeatad  for  record  aa  was 
his  dnbr  to  do. 

"(S)  Your  interpleader  apecifically  denies  that 
the  plaintiff  herein  has  any  interest  in  or  lien 
upon  the  aboTe-described  property  of  your  loter- 
pleader,  by  reason  of  the  pretended  lien  state- 
mmt  filed  herein,  but  states,  as  aforesaid:  That 
this  Interpleader  was  at  Uiat  time,  and  has 
been  ever  since,  and  !■  now,  a  minor  under  the 
age  of  21  years,  and  of  the  age  of  16  years  at 
this  time,  and  owes  the  plaintiff  nothing. 

"(6)  That  said  pretended  lies  statement  is  a 
dond  upam  the  title  of  thia  interpleader,  and 
said  cloud  (Aould  be  removed. 

"Wherefore,  your  interpleader  prays  that  tiie 

Siaintiff  take  nothing  of  her  by  reason  of  said 
en;  that  said  lien  statement  be  declared  void 
aa  a  lien  against  the  property  ot  thia  inter- 
pleader, and  that  the  cloud  on  the  title  created 
by  reason  of  said  lien  statement  be  removed, 
and  that  the  record  in  the  office  of  the  register 
of  deeds  be  corrected  and  made  to  show  the 
real  name  of  the  grantee  In  said  deed  as  shown 
by  the  original  deed  to  aaid  property,  and  that 
ne  go  hence  with  h«r  coato  In  tills  behalf  ex- 
pended, and  for  other  proper  relleL" 

W.  B.  King  filed  bU  angwer  aod  crosfr 
action  to  tlie  peUtltHi  of  InterrentlMi  filed  by 
tbe  Interpleader,  Minnie  Zechomack;  tbe 
materia]  sTennents  of  aaid  amended  answer 
and  cross-action  being  aa  follows: 

First.  That  he  denies  each  and  every  material 
allegation  contained  in  said  interplea. 

Second.  For  his  second  and  further  answer 
to  aaid  interplea,  the  said  defendant  alleges  and 
states  that  be  is  the  owner  in  fee  simple  of  lots 
21,  22.  and  23,  in  block  68.  in  the  city  of  New 
Cordell,  Okl,  and  lots  17  and  18,  in  block  15, 
East  Hill  addition  to  the  dty  of  New  Cordell, 
Okl.,  all  in  Washita  county,  aa  described  in  said 
plea  of  interrention.  That  aaid  Intervener  has 
no  right,  title,  or  interest  in  aaid  premises,  but 
alleges  tbe  fact  to  be  that  on  the  19th  day  of 
Apnl,  1906,  the  aaid  defendant  W.  B.  King 
executed  a  deed  to  said  property  to  Minnie 
SEschornack,  hot  that  aaid  deed  was  executed 
without  consideration  and  was  not  delivered  to 
the  said  Minnie  Zschoinack  or  said  interpleader 
or  any  other  person  for  her  benefit,  and  that  fhe 
title  to  said  pronises  was  not  Intended  to  pass 
and  did  not  pass  from  said  defendnut  That  said 
defendant  was  at  said  time,  and  has  been  at  all 
times  since,  in  possession  of  said  premises,  sad 
has  paid  the  taxes  and  made  valuable  improve- 
ments thereon.  Defendant  further  states  that 
the  deed  so  made  at  said  time  and  placed  on  rec- 
ord is  a  cloud  upon  defendant's  titie,  and  that 
unless  the  same  is  canceled,  set  aside,  and  held 
for  naught  said  defendant  will  be  unable  to 
dispose  of  said  property.  Defendant  further 
aays  that,  if  the  intervener  herein  has  posses- 
Bion  of  said  deed  as  alleged  in  said  petition  of 
Intervention, 'Che  samo  was  surreptitiously  and 
fraudulently  obtained  without  the  consent  ot 
the  said  defendant. 

Third.  Defendant  further  states  that,  in  the 
event  that  the  court  should  hold  that  the  deed 
herein  involved  was  delivered  to  tbe  interplead- 
«r  as  a  matter  of  law,  then  said  defendant  al- 
leges the  facts  to  be  that  said  interpleader  holds 
the  1«^I  title  to  said  described  property  in  trust 
for  the  use  and  benefit  of  this  defendant  W.  B. 
Xin|^  That  the  said  W.^B.  King  is  the  own^ 
of  the  equitable  vtib  thereto,  and  that  said 
interpleader  has  no  right  whatever  in  the  equi- 
table title  to  said  property. 

Wherefwa  aaid  defendant  prays  that  the  deed 
beratofora  azecated  bj  tte  aaid  W.  B.  King 


To  said  amended  answer  and  croes-action 
the  interpleader,  Minnie  Zschomack,  filed  a 
general  denial.  The  Antrim  Lumber  0<Hnpa- 
ny,  by  demurrer  to  Its  evidence,  was  elimi- 
nated from  the  case,  and  the  trial  of  the 
case  proceeded  upon  the  fssae  joined  between 
the  Interpleader,  Minnie  ZschorDa(^,  and 
W.  B.  King. 

Tbe  material  evidence  la  that  W.  B.  King 
was  a  single  man  and  owned  tbe  property  in 
litigation ;  that  the  mother  of  Minnie  Zschor- 
nack  was  keeping  bouse  for  him;  that  Min- 
nie was  tbeu  a  little  girl  about  six  years  old; 
and  that  King  got  into  some  difficulty  re- 
garding a  ault  which  be  bad  against  some 
parties,  and  fearing  tbe  result  of  tbe  liti- 
gation executed  a  deed  to  tbe  little  girl,  and 
placed  the  deed  on  record;  that  after  the 
deed  was  recorded  it  was  returned  to  King 
and  remained  tat  bis  poB&esslon  for  several 
years,  and  never  was  delivered  to  tbe  inter- 
pleader; that  King  married  tbe  interplead- 
er's mother  and  tbe  Interpleader  lived  with 
King  and  bis  wife;  that  thereafter  trouble 
arose  between  the  parties,  and  the  inter- 
pleader took  the  deed  from  King's  poases- 
slon  without  bis  knowledge  uid  left  home; 
that  King  continued  to  remain  in  p06se8sion 
of  tbe  prop^ty,  paid  the  taxes  thereon,  and 
received  tbe  rrats;  that  be  made  Improve- 
ments from  time  to  time,  which  be  paid  for; 
that  aaid  King  about  tbe  time  of  the  execu- 
tion of  the  deed  informed  the  Interpleader 
tbat  be  was  deeding  the  property  In  contro- 
versy to  ber;  tbat  subsequently  when  the 
interpleader  in  tbe  interest  of  said  King  was 
summoned  to  court  she  was  instructed  by 
King  to  swear  that  she  came  by  the  prop- 
erty in  c<mtroTersy  from  money  she  bad  In- 
herited from  ber  father,  and  tbat  King  bad 
borrowed  from  tbe  Interpleader's  mother, 
and  tbat  her  motb^  told  King  Just  to  deed 
the  property  to  Interpleads-  Instead  of  re- 
placing tbe  money- 
King  testified  that  he  met  3.  K.  UtUe,  the 
attorney  on  tbe  other  side  of  tbe  case,  down 
at  tbe  Flnerty  Bank,  who  said,  "I  think  we 
can  get  the  costs  on  to  yon;"  that  caused 
him  to  put  this  property  Into  somebody's 
Dsme  for  safb-keeldng;  that  he  went  to 
Mr.  Coker  and  had  this  deed  written  np  and 
had  It  recorded;  tbat  after  Its  record  tbe 
recorder  delivered  tbe  deed  to  him;  tbat 
when  the  Interrmer  left  home  he  missed 
the  deed;  that  be  positively  ne?er  intended 
to  deliver  the  deed  to  Minnie  Zacbomadc  or 
■convey  Uw  property  to  the  tntearennr;  tbat 
be  bad  been  constantly  In  poaseasion  of  the 
property  in  controversy,  and  also  of  tbe  deed 
until  the  intervener  took  the  deed.  Tbe  in- 
tervener testified  that  she  bad  never  paid 
any  consideration  tot  the  property  involved ; 
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that  8kft  had  never  been  in,  poesesdoa  of  or 
paid  taxw  oa  said  property;  and  that  ehe 
bad  never  been  In  possession  of  the  deed 
until  she  took  it  from  the  papers  at  home, 
and  that  no  one  was  preBoit  when  ^ 
took  It 

Judgment  was  rendered  for  the  Intervener 
"that  the  title  to  the  real  estate  Involved 
in  this  action  both  legal  and  equitable  be, 
and  the  same  is,  vected  In  said  Minnie  Dun- 
can, formerly  Minnie  Zachornaek,  and  that 
the  defendant  W.  B.  King  be  and  Is  forever 
denied  any  right,  title,  or  interest  In  and  to 
said  lots  or  either  of  them,  and  the  title  of 
the  said  Minnie  Zschornack  Duncan  to  said 
lota  ia  forever  qiHeted  as  against  the  raid 
W.  B.  King,  or  any  person  or  i)er8ons  claim- 
ing or  to  claim  under  him."  To  the  rendi- 
tion of  said  decree  the  said  W.  B.  King  du- 
ly excepted.  The  Antrim  Lumber  Company 
was  adjudged  to  pay  costs,  but  did  not  ex- 
c^t  thereto.  W.  B.  King  made  timely  mo- 
ticA  for  a  new  trial,  whldi  was  overruled 
and  excepted  to,  and  error  bronght  to  this 
court  The  Antrim  Lumber  Company  not  hav- 
ing excepted  to  or  appealed  from  Oie  Judg- 
ment rendered  against  it,  no  question  la  pre- 
sented as  to  the  aetlm  of  the  court  In  render- 
ing Judgment  against  said  company  mi  the  de- 
rnuiTW  interposed  to  its  erldeuee  or  In  tax- 
ing It  with  coats;  the  appeal  being  taken 
by  W.  B.  Kli«  alon& 

We  do  not  tblnk  that,  as  contended  by  the 
plalntlfF  In  error,  and  to  which  qneatkm  the 
discussion  ot  both  briefs  Is  principally  dl* 
rected,  the  transactton  under  eonsldenitlon 
created  a  trust  In  favor  of  W.  B.  King,  or 
that  a  question  of  trust  is  at  all  involved 
therein.  We  are  of  the  opinion  that  there 
are  but  two  questions  for  proper  determina- 
tion of  this  cause:  (I)  Was  there  such  a  de- 
livery of  the  deed  executed  by  the  grantor 
.to  the  intervener  as  to  pass  title  to  the  In- 
tervener? (2)  Does  the  evidence  show  that 
King  was  entitled  to  the  relief  prayed  for 
In  his  cross-action?  We  are  of  the  opin- 
ion, and  BO  hold,  that  both  of  said  questions 
must  be  answered  in  the  negative. 

tSl  In  Powers  v.  Rude,  14  Okl.  381,  79  Paa 

89,  It  is  held: 

"A  deed  does  not  take  effect  or  operate  to 
pass  title  until  it  is  delivered.** 

In  Hunter,  etc..  Co.  v.  Spencer,  21  Okl. 
156,  95  Paa  757,  17  L.  B.  A  (N.  S.)  822: 

"No  title  will  pass  by  a  deed  which  is  not 
delivered  by  the  grantor  or  some  one  doly  au- 
timrised  by  him." 

In  Daniel  et  aL  t.  7ohn  P.  London  Co.  et 
aL,  44  oa.  297,  144  Pac.  596^  It  Is  held: 

"A  deed  si^ed  and  acknowledged,  bat  not 
ddivered,  is  not  effective  as  a  conveyance,  and 
dois  not  traasfer  or  pass  title." 

[1,  t]  It  to  not  even  contended  by  the  In- 
tarrener  that  there  was  a  manual  delivery 
«r  the  deed  from  W.  B.  King  to  h^  or  to 
any  tme  for  her,  and  thus  the  deed  did  not 
convey  title  to  her,  nnlees  under  the  evi- 
dence herein  the  reoard  thereof  was  a  de- 
llverr  to  her.   We  are  not  dted  in  eitbar 


brief  to,  and  have  not  been  able  to  find,  any 
opinion  by  this  oonrt  In  whldi  the  question 
of  the  effect  of  recording  a  deed  by  the 
grantor  and  the  retention  of  the  deed  by  him 
as  to  delivery  to  the  grantee  has  been  de- 
termined, but  we  are  of  the  opinion,  and 
so  hold,  that,  while  the  authorities  are  not 
entirely  harmonious,  the  great  weight  of  an- 
tbortty  Is  that  the  recording  of  a  deed  to  a 
minor  Is  not  such  delivery  as  would  pass  ti- 
tle to  such  minor,  unless  It  was  the  inten- 
tion of  the  grantor  that  such  recording  was 
to  operate  as  a  deUvery,  so  Aown  by  erl- 
denee. 

The  r^stry  of  a  deed  by  the  grantor 
might,  perhaps,  in  the  absence  of  <^poelng 
evidence,  Justify  a  presumption  of  delivery, 
but  such  presumption  ia  repelled  where  the 
registry  was  made  without  the  knowledge  or 
assent  of  the  grantee,  and  the  prt^rty  It 
purported  to  convey  always  remained  In  the 
possession  and  under  the  control  of  the  gran- 
tor. Tounge  T.  Onilbeau,  8  WalL  686.  18  U 
Ed.  262. 

The  recording  of  a  deed  by  a  grantor  does 
not  at  itself  constitute  a  delivery.  It  de- 
pends upon  the  grantor's  intention.  Ft  amis- 
ton  V.  Preston,  66  Conn.  679,  34  Atl.  M4: 
Moore  r.  Gllee,  49  Conn.  570;  Jamison  t. 
Craven,  4  DeL  Ch.  311 ;  Masterson  r.  CheA. 
23  lU.  72;  Weber  v.  Christen.  121  IIL  98, 11 
N.  £.  893  [2  Am.  St  B«p.  68];  Hntton  t. 
Smith,  88  Iowa,  236, 65  N.  W.  328 ;  Berkslilre 
Mut  F.  Ins.  Co.  V.  Stnrgls,  13  Gray  [Mass.] 
177;  Glaze  v.  Three  Rivers  E^rmers'  Mut. 
P.  Ins.  Co,  87  Mich.  349.  49  N.  W.  310  [595] ; 
Babbitt  T.  Bennett,  68  Minn.  260,  71  N.  W. 
22 ;  Doorley  r.  0*G<»inan,  6  A^.  Dlv.  591, 88 
N.  T.  Snpp^  768;  Hayes  t.  Davis,  18  N.  H. 
600;  rauunpam  t.  Jones,  1  Head  [Tenn.] 
676;  Cbett  t.  Chess.  1  Pen.  ft  W.  82,  21  Am. 
Dec.  350. 

"The  fact  that  the  grantor  executed  the  deed 
and  had  It  recorded  does  not  amoUDt  to  a  deliv- 
er? «wbere  it  is  proven  as  a  fact  that  he  never 
intended  to  make  it  his  deed  except  under  a 
contingency  which  never  happened.'  Jones  v. 
Bush,  4  Htr.  (Del.)  1. 

"Tbe  registration  of  a  deed  bj  the  grantor 
does  not  of  Itself  operate  as  a  dehvery,  oor  does 
it  supeneda  the  necessity  of  proof  of  a  delivery." 
HawfcflS  V.  Pike.  105  Mass.  560,  7  Am.  Rep.  554. 

In  Barnes  v.  Barnes,  161  Mass.  381,  37  N. 
E.  379,  the  delivery  of  a  deed  was  hdd  not 
to  be  shown.  In  a  controversy  between  the 
grantor  and  the  grantee,  under  the  following 
circumstances:  The  plaintiff  signed  and  seal- 
ed a  deed  to  the  defendant,  and  caused  it  to 
be  recorded,  intending  at  the  time  to  pass  the 
title  to  the  defendant,  but  \vlthout  doing  or 
saying  anything  else  to  manifest  that  inten- 
ti<«.  He  afterwards  received  the  deed  back 
from  the  recorder  and  it  was  never  In  the 
possession  of  tbe  defendant,  or  of  any  one 
representing  her,  and,  when  requested  by  lier 
counsel  to  surrender  the  deed,  refased  to  do 
so.  Before  such  request,  but  after  he  had  re- 
ceived the  deed  back  from  the  registry,  he 
ctHnmunicated  ita  existence  to  the  d^entont, 
and  spoke  to  her  of  tbe  land  described  In  It 
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as  hers,  as  he  then  auiq^oaed  U  was.  The 
defendant  assented,  so  far  as  she  could,  to 
the  transaction.  The  ground  of  the  decision 
is  that  there  was  no  act  or  declaration  on  the 
part  of  the  grantor  manlfesdng  bis  Intention 
that  the  recording  at  the  deed  should  be  re- 
garded as  a  delivery ;  the  court  holding  that 
It  was  necessarr  that  such  Intention  be  mani- 
fested by  some  act  or  declaration,  other  than 
the  mere  reon^tng  of  the  deed  Itself. 

In  Beckett  v.  Heston,  49  N.  J.  £q.  610.  28 
Atl.  1014,  where  the  grantor  herself  sought 
to  set  aside  a  deed  to  her  son,  the  court  held 
that  there  was  no  dellrery.  and  that  she  was 
entitled  to  the  relief  sought,  notwithstanding 
that  after  having  executed  the  deed  In  ques- 
tion she  left  It  with  the  conveyancer  to  have 
it  recorded,  and  that  It  was  recorded  accord- 
ingly. It  appeared  In  this  case  that  after  the 
deed  was  recorded  it  was  sent  to  the  grantor, 
and  that,  upon  receiving  it,  she  informed  her 
SOD  of  its  execution,  but  did  not  part  with  its 
possession  or  control  at  any  tima  The  court 
said  that  when  she  sent  the  deed  to  be  re- 
corded it  was  not  with  the  intention  to  have 
the  registration  operate  as  a  delivery. 

In  Moore  v.  Giles,  49  Conn.  570,  an  action 
by  a  father  to  remove  as  a  cloud  npon  bis  ti- 
tle a  deed  executed  by  him  to  an  infant  and 
placed  on  record  by  him,  the  trial  court  found 
as  a  fact  that  the  grantor,  influenced  by  fear 
of  a  creditor,  as  well  as  by  affection  for  the 
grantee  "with  the  Intent  and  purpose  of  giv- 
ing to  the  said  •  •  •  [grantee]  his  title 
to  said  land,  •  •  •  executed  said  deed 
and  caused  the  same  to  be  recorded."  The 
appellate  court  held  that  such  flnding  was  de- 
terminative of  the  question  of  delivery,  and 
that  the  proved  facts  that  a  month  elapsed 
between  the  execution  and  delivery  of  the 
deed  to  the  town  clerk,  that  the  grantor  did 
not  place  It  in  the  hands  of  the  grantee,  and 
that  he  retained  possession  of  the  land,  of 
necessity  exhausted  their  force  uptai  the 
minds  of  the  court  below,  and  were  not  to  be 
considered  by  the  appellate  court. 

"Where  a  father  executes  a  Toluntary  deed  to 
his  minor  children  aod  has  it  recorded,  and  then 
takes  it  and  keeps  it  in  his  poaaesslon,  there 
is  no  delive^  to  the  children,  and  no  estoppel 
against  the  nther  to  deny  a  aeliTery,  where  he 
did  not  do  auch  acts  for  the  purpose  of  giving 
effect  to  the  deed,  but  to  protect  biin!>elf  against 
a  threatened  claim  for  aUmony."  Kopplemaon 
V.  Kopplemaon  [M  Tex.  40]  67  S.  W.  670. 

The  unquestioned  evidence  la  that  the  deed 
was  never  in  fact  delivered  to  the  Interven- 
er, but  was  surreptitiously  taken  by  ber 
many  years  after  the  execution  of  the  deed ; 
that  the  deed  after  it  had  been  placed  upon 
record  was  returned  to  and  retained  by  the 
grantor,  together  with  possession  of  the 
property  conveyed  thereby,  and  that  the  In- 
tention of  the  grantor  in  executing  the  deed 
was  not  to  convey  title  to  the  Intervener  but 
to  place  the  property  where  It  could  not  be 
reached  for  a  legal  liability  that  might  arise 
against  him. 

Ic  Johnson  et  al.  v.  Craig  et  al.,  37  OkL 
878,  1.%  I'ac.  581,  It  Is  held: 
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"Where  there  In  a  gaestloa  as  to  whether 
there  had  been  a  delivery  of  a  deed  of  convey- 
ance* the  real  test  is  the  intention  of  the  wan* 
tor,  which  intention  may  be  manifested  by  men 
acta  or  by  words  or  both  combined,  and  ancb 
acta  and  words  and  the  drcumstancM  rele- 
vant thereto  an  nuoeptible  of  paxol  proof." 

In  the  body  of  the  opinion,  it  &  said: 

"That  snch  gnestion  is  one  of  fact  to  be  de- 
termined by  the  circumstances,  actions,  etate- 
ments.  and  intention  of  the  grantor  is  the  con- 
sensus of  authorities.  14  Ballard  on  Real 
Property,  f|  146-152:  3  Devlin  on  Deeds  (3d 
Ed.)  j  265;  9  Am.  &  Eng.  ^d  Ed.)  154;  13 
Cyc.  750,  and  authorities  cited  by  the  foregoing 
text-writers." 

It  is  placed  beyond  question  by  the  evi- 
dence in  this  case,  especially  the  retention  of 
the  deed  after  its  record,  and  the  possession 
and  enjoyment  of  the  property  as  his  own 
by  King,  and  the  uncontradicted  evidence  ot 
King  as  to  his  Intention  in  executing  and 
recording  the  deed,  that  the  iutentlon  of  King 
was  for  the  sole  purpose  to  protect  the  pr<^ 
erty  from  a  legal  liability,  and  therefore 
said  deed  did  not  pass  title  to  the  Intervener, 
and  she  was  not  entitled  to  recover  the  prop- 
erty. The  Intervene  not  having  paid  any 
consideration  for  the  property,  or  assumed 
any  liability  on  account  thereof,  and  never 
having  been  in  possession  of  the  property, 
nor  the  deed  delivered  to  her,  was  entirely 
without  the  right  to  any  equitable  consid- 
eration in  her  behalf. 

The  nnquestloned  evidence  is  that  the 
purpose  of  King  in  executing  and  placing 
the  deed  upon  record  was  a  fraudulent  act, 
and  therefore  King  "does  not  come  Into  court 
with  clean  hands,"  and  consequently  equity 
will  not  grant  him  the  relief  prayed  for, 
"but  will  leave  him  where  it  found  him."  It 
is  a  well-settled  maxim  of  equity  that  he 
who  comes  into  equity  must  come  with  clean 
hands. 

"The  principle  of  the  maxim  is  tbat  a  court 
of  equity  will  leave  the  guilty  party  seeking 
its  aid  where  it  Sndi^  him.  Not  only  does  it 
refuse,  as  has  been  seen,  to  carry  to  fruition 
a  fraudulent,  ille^l,  or  otherwise  unconscion- 
able transaction,  but  where  such  tranaactioa 
has  be«i  in  whole  or  In  part  carried  out  it  re- 
fuses to  undo  it  on  the  application  of  a  guUty 

{lartidpant,  and  refuses  to  relieve  him  from 
egal  liabilities  or  other  consequences  of  bis  mis- 
conduct." 16  Cyc.  145,  {  3,  and  the  very  many 
authorities  there  cited. 

It  follows  tbat  the  court  did  not  err  In  re- 
fusing  the  relief  prayed  for  by  King  for  the 
cancellation  of  the  deed  and  the  record  there- 
of, and  the  removal  of  such  cloud  from  the 
title  to  the  property  Involved.  The  inter- 
pleader not  being  entitled  to  recover  in  this 
action  as  sought  by  her  Interplea,  the  court 
committed  reversible  error  in  overruling  the 
motion  for  a  new  triaL 

This  cause  is  reversed  and  remanded,  with 
instructions  to  the  trial  court  to  dismiss  the 
Intervention  of  the  intervener,  and  to  dls- 
miss  the  cross-action  of  the  plaintiff  in  error, 
and  tax  the  plaintiff  in  error  with  costs,  oth- 
er than  the  costs  heretofore  awarded  against 
the  Antrim  Lumber  Company. 

FEU  OURIAM.  Adopted  In  wholes 
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WILHITB  et  al.  t.  CRTTCE  ct  aL 

(No.  8814.) 

(Sapreme  Court  of  Oklahoma.  April  30,  1918. 
Seheaiinff  Dented  Idaj  21,  1»1&) 

(SifUabtu  bff  the  Court,) 

1.  CovsmunoRAi.  L&w  «=s»%l— "Dub  Fbo- 
CEsa  OS*  Law." 

By  due  process  of  law  is  meant  the  en- 
forcement of  right  or  prevention  of  wrong  be- 
fore a  legally  constituted  tribunal  having  ju- 
riadictton  over  the  dass  of  cases  to  which  the 
one  in  question  belongs,  with  notice  to  the  par- 
ty upon  whom  the  law  exhausts  itself  or  upon 
whose  property  rights  it  operates,  with  an  op- 
portnnuy  to  appear  and  be  heard  in  liia  own 
oefensew 

[Ed.  Note.— For  other  definitions,  sec  Words 
and  Phrases,  First  and  Second  Series,  Due 
Process  of  Law.] 

2.  Constitutional  Law  i8s3318— "Dtje  Pbo- 
CB88  or  Law"  —  Kxebcibe  or  Powebs  op 
ComciSBioiiBBB  or  Land  Ovrux. 

Tbe  conuniasionera  of  the  land  office  have 
authority  to  exercise  such  ministerial  and  ju- 
dicial functions  respecting  the  state's  school 
lands  as  may  be  conferred  upon  them  by  the 
Lesialature,  and  the  exercise  of  such  powers  is 
not  a  denial  of  "due  piocess  of  law"  under 
either  the  Fourteenth  Amendment  to  the  fed- 
eral Constitution  or  section  T,  art  Z,  of  tbe 
state  Oonstitutioa. 

Commiaslcmers'  Opinion,  Dlrlsioii  No.  8. 
Error  from  District  Court,  Kay  County;  Wm. 
M.  Browles,  Judge. 

Action  by  CbarlM  A.  Wilhlte  and  Catherine 
M.  Wilhlte  against  Lee  Cmce  and  others. 
Jttdgmmt  for  def^donta,  and  plaintiffs  btlng 
error.  Affirmed. 

0.  A.  Campbell.  <tf  NewUrk,  for  plaintiffs  tn 
etroT.  F.  C.  Duvall,  Ca  Atty.,  and  Claude 
DaTal,  both  of  Newklrk,  S.  P.  Freeling,  Atty. 
Qen^  and  W.  B.  Bleakraor^  Aast.  Atty.  Gen., 
for  defendants  In  error. 

SPRINGER,  C.  The  parties,  occupying  the 
same  position  In  this  court  as  in  the  court 
below,  will  be  referred  to,  as  a  matter  of  con- 
venience in  this  opinion,  as  plaintiffs  and  de- 
fendants. 

The  plaintiffs  instituted  suit  against  tbe 
defendants  In  the  district  court  of  Kay  coun- 
ty, Okl.,  to  recover  possession  of  tbe  south- 
west quarter  (S.  W.  14)  of  16,  29  north,  1 
west,  the  same  being  state  school  lands,  from 
which  they  alleged  to  have  been  ousted  from 
possession  without  due  process  of  law.  To 
the  petition  Is  attached  a  copy  of  the  lease, 
notice  of  appraisement,  notice  of  forfeiture 
for  nonpayment  of  rent,  notice  of  sale  of 
lease  rights  and  improvements,  notice  that 
forfetture  had  been  made,  and  all  the  various 
proceedings  and  (wdera  and  finding  of  tbe 
commissioners  of  the  land  office,  all  of  whldi 
It  Is  alleged  that  plaintiffs  bad  due  notice  and 
Icnowledge,  and  all  of  which  appear  to  be 
regular  and  in  due  form.  Tbe  court  below 
sustained  a  general  demurrer  interposed  by 
all  of  the  Taiious  defendants,  and  the  plain- 


tiffs ^ected  to  stand  on  their  amended  peti- 
tion, and  refused  to  plead  further,  and  tbe 
court  rendered  judgment  dismissing  the  case. 

It  Is  not  contended  by  the  plaintiffs  that 
the  commissioners  of  the  land  office  did  not 
act  In  all  respects  In  conformity  to  the  provi- 
sions of  the  statute;  nor  is  the  claim  made 
that  the  commissioners  of  the  land  t^ce  in 
any  way  exceeded  the  authority  conferred  up- 
on them  by  statutory  enactment  It  Is,  how- 
ever, claimed  that  the  act  of  the  Legislature, 
conferring  upon  the  commissioners  of  the 
land  office  the  powers  which  they  exercised 
respecting  the  leasehold  of  the  plaintiffs.  Is 
Illegal  and  void  because  It  invaded  their  con- 
stitutional rights,  as  occupants  of  the  state's 
school  land  to  a  trial  In  the  justice  of  the 
peace  court  In  an  action  of  fofcible  detainer. 

The  record  In  this  ease  discloses  that  tbe 
plaintiffs  discontinued  tbe  payment  of  the 
rentals  to  the  state  In  contravention  of  tbe 
terms  of  the  lease^  and  denied  the  property 
right  of  the  state  in  the  premises  by  attempt- 
ing a  homestead  filing  on  the  laud  under  the 
homestead  laws  of  the  United  States.  The 
land  in  dispute  here,  being  a  part  of  section 
16,  became  the  property  of  the  state  by  the 
adoption  of  the  Constitution.  Section  d  of 
the  Enabling  Act  provides: 

"That  said  sections  sixteen  and  tblrty-nz. 
and  lands  taken  in  lien  thereof,  herrin  granted 
for  the  support  of  the  common  tchooli,  if  sold, 
may  be  appraised  and  sold  at  pablie  sale  in 
one  hundred  and  sixtv  acre  tracts  or  less,  under 
such  rales  and  regulations  as  the  Legislature 
of  the  said  state  may  presodbe,  preference 
right  to  porchue  at  the  higfaeat  bid  being  giTot 
to  tbe  lessee  at  the  time  of  such  sale,  the  pro- 
ceeds to  constitute  a  permanent  school  fund, 
the  interest  of  which  only  shall  be  expended  in 
the  aupport  fif  sndi  schotrta.  But  said  lands 
may,  under  sndi  regnlaUona  as  tbe  Legislature 
may  prescribe,  be  leased  for  periods  not  to 
exceed  ten  years;  and  such  lends  shall  not  be 
subject  to  homestead  entry  or  any  other  entry 
under  the  land  lavs  of  the  United  States, 
whether  surveyed  or  nnsurveyed,  but  shall  be 
reserved  for  school  purposes  only." 

Section  1,  art  11,  (O.  tbe  Constitution  ac- 
cepts the  grant: 

"The  state  hereby  accepts  all  grants  of  land 
and  donations  of  money  made  by  tbe  United 
States  under  the  provisions  of  the  Enablinit 
Act,  end  any  other  acts  of  Congress  for  the 
uses  and  purposes  and  upon  the  conditions,  and 
under  the  limitations  for  which  tbe  same  are 
granted  or  donated.   •   ♦   • " 

Section  32,  art  6,  of  the  Constitution  pro- 
vides: 

'.'The  Governor,  Secretary  of  State,  State  Au- 
ditor, Superintendent  of  Public  Instmction,  and 
tbe  President  of  tiie  Board  of  Agricnltnre,  shail 
constitute  the  commissioners  of  the  land  office, 
who  shall  have  charge  of  the  sale,  rental,  dis- 
posal, and  managing  of  the  school  lands  and 
otber  public  lands  of  the  state,  and  of  tbe 
funds  and  proeeeda  derived  therefrom,  under 
rules  and  regulations  prescribed  by  the  Legia- 
lature." 

Tbe  commissioners  of  the  land  office  is  ob- 
viously a  oouBtitutlonal  body,  with  authrait^ 
to  sell,  rent  dispose  of,  and  manage  the 
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school  lauds  and  other  public  lands  of  the 
state,  and  of  the  funds  and  proceeds  derived 
therefrom  "under  such  rul^  and  regulations 
as  may  be  prescribed  by  the  legislature." 
The  Legislature  has,  from  time  to  time,  en- 
acted laws  conferring  upon  the  commission- 
ers of  the  land  office  authority  to  manage 
the  public  lands  of  the  state,  and  the  funds 
and  proceeds  derived  therefrom,  and  provid- 
ing rules  and  regulations  tlierefor. 

The  land  in  dispute  here  was  duly  apprais- 
ed, together  with  improvements  thereon  ac- 
cording to  article  2,  c.  49,  S.  L.  1907-08, 
and  the  plaintiffs  were  duly  notified  of  such 
appraisement  There  were  never  any  objec- 
tions filed  with  the  commissioners  of  the 
land  oOlce,  nor  claim  made  that  the  appraise- 
ment of  the  lands  and  Improvements  was  not 
fair  and  just,  nor  was  there  any  appeal  taken 
from  such  appraisement  as  provided  by  sec- 
tion 71S4.  Bev.  Laws  1910.  SecUon  7177, 
Rer.  Laws  1910,  provides: 

"If  the  lessee  of  any  of  the  lands  enumerated 
herein  shall  be  in  default  of  the  annual  reut- 
al  due  the  state  for  a  period  of  three  months, 
the  commissioners  of  the  land  office  shall  cause 
notice  to  be  given  sudi  delinquent  lessee,  that 
if  such  delinquency  is  not  paid  within  thirty 
days  from  the  service  of  such  notice  his  lease 
will  be  declared,  at  their  option,  forfeited  to 
the  state  by  the  commiasieners  of  the  land  of- 
fice. If  the  amounts  due  are  not  paid  within 
thirty  days  from  the  date  of  the  service  of  such 
notice,  the  said  lease  shall  be  declared  for- 
feited and  the  land  thereto  described  shall  re- 
vert to  the  state,  the  same  as  though  such 
lease  had  never  been  made,  l^e  order  making 
such  forfeitures  shall  be  spread  npon  the  rec- 
ords of  the  commissioners  of  the  land  office. 
The  service  of  the  notice  herein  contemplated 
shall  be  made  by  registered  letter;  in  case  the 

KOBt  office  address  of  the  owner  of  such  lease 
e  unknown,  the  notice  herein  contemplated 
•ball  be  published  in  two  consecutive  issues  of 
some  weekly  newspaper  published  in  or  of  gen- 
eral drciilation  in  the  county  where  the  land  is 
situate.  The  forfeiture  may  be  entered  by  said 
hoard  after  thirty  days  from  the  date  of  such 
published  or  registered  notice:  Provided,  that 
the  lessee  of  any  land  so  forfeited  may  redeem 
the  same  by  paying  all  delinquencies,  fees  and 
eosts  of  foTfeftnre  at  any  time  before  such  land 
is  advertised  to  be  leased,  as  provided  by  this 
article.  *  *  *  The  improvements  on  land  so 
reverting  to  the  etate  shall  be  sold  under  the 
direction  of  the  commissioners  of  the  land  of- 
fice at  pnblic  or  private  sale,  upon  due  notice 
to  the  lessee,  and  the  proceeds  received  there- 
from shall  inure  to  the  holder  of  the  delinquent 
lease  after  paymmt  shall  have  been  made  to 
the  state  for  all  delinquendes  and  rents  and 
expense  inearred  in  making  snch  sale." 

This  statute  Is  the  one  by  virtue  of  which 
the  commissioners  of  the  land  office  took  ac- 
tion against  the  plaintiffs,  excepting  the  ap- 
praisement and  notice  thereof  was  made  and 
given  under  the  Laws  of  1907-08.  The  rec- 
ord in  this  case  discloses  that  every  provi- 
sion of  the  law  was  studiously  observed  and 
strictly  followed  by  the  commissioners  of 
the  land  office,  and  plaintiffs  given  every  op- 
portunity afforded  by  law  to  pay  their  rent 
and  redeem  their  lease.  Section  71S6,  Rev. 
Laws  1910,  confers  upon  the  conunlasloners 
of  tbe  land  office  tbe  anthorltj  to  hear  and 


determine  protests  and  contests  growing  out 
of  any  lease  or  assignment,  and  make  such 
order  in  relaUon  thereto  as  the  evidence  and 
law  justifies.  And  section  7187,  Ber.  Laws 
1910,  provides: 

"From  all  decisions  of  the  commissioners  of 
the  land  office  an  appeal  may  be  taken  by  any 
person  affected  thereby  to  the  district  court 
of  the  county  where  the  land  is  situated. 
♦  •  ♦ 

It  is,  however,  claimed  by  tiie  plaintiffs 
that  the  proteedlngs  of  the  commissioners  of 
the  land  office,  under  sectlcoi  7177,  by  which 
their  interest  In  an  unexpired  lease  was  for- 
felted  and  the  improvements  sold,  did  nut 
afford  to  them  and  their  property  rights  dua 
process  of  law;  that  the  commissioners  of 
the  land  office  had  no  authority  to  exercise 
judicial  functions,  render  judgment,  and  en- 
force its  decree,  ousting  them  from  posses- 
sion of  the  lands,  and  that  by  so  doing  their 
constitutional  rights  were  invaded  under  the 
Constitution  of  the  United  States  and  of  this 
state.  In  order  to  test  a  piece  of  leglslatlw 
to  determine  whether  It  is  a  denial  of  due 
process  o9C  law,  resort  must  first  be  bad  to 
the  Conatitntlm  Its^  to  see  wheth^  it  <!on- 
BlctB  with  any  of  Its  provisions.  If  not  found 
to  be  in  conflict  with  any  of  the  constltutlcHi- 
al  KNTOTislona,  we  must  look  to  those  settled 
usages  and  prindplee  of  the  law  to  deter- 
mine whether  it  denies  the  necessity  of  no- 
tice and  the  rl^t  to  appear  and  be  heard  be- 
fore Judgment ;  these  being  fundamental  and 
established  rights.  Section  1.  art  7,  of  tbe 
state  Constitution,  provides; 

"The  judicial  power  of  this  state  shall  be 
vested  in  the  Senate,  aittiag  as  a  court  of  im- 
peachment, a  Supreme  Court,  district  courts, 
county  courts,  courts  of  justices  of  the  peace, 
municipal  courts,  and  such  other  courts,  com- 
miasions  or  boaids,  inferior  to  the  Supreme 
Court;  as  may  be  established  by  law." 

It  la  well  to  bear  in  mind  that  the  legls- 
lativQ  department  of  the  state  has  all  the 
powers  not  prohibited  by  tbe  state  Consti- 
tution. The  state  C(Hi8titutl<m  never  en- 
larges the  powers  of  the  l^lslative  depart- 
ment, but  restricts  them,  and  tbe  oxdy  limi- 
tation upon  the  legislative  department,  with 
reference  to  the  creation  of  judicial  bodies, 
is  that  oourts,  commissions,  and  boards  creat- 
ed by  it  shall  be  inferior  to  the  Supreme 
Court  Obviously  the  Legislature  bad  the 
authority  to  vest  a  portion  of  the  judicial 
power  of  this  state  in  oUmt  tribunals  than 
those  specifically  named  and  designated  in 
the  Constitution. 

[11  A  definition  of  "due  process  of  law" 
applicable  to  all  cases  is  difficult,  If  not  im- 
possible, to  giva  A  definition  applicable  to 
tbe  particular  case  under  consideration  has 
been  given  by  various  courts,  and  text-writ- 
ers. "  'Due  process  of  law'  in  each  partic- 
ular case  means  such  an  exertion  of  the 
powers  of  government  as  the  settled  maxims 
of  the  law  permit  and  sanction,  and  under 
sudi  safeguards  for  tbe  protectikm.  of  indi- 
vidual rights  as  tboee  nuxlms  prescribe  Cor 
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the  class  of  cases  to  which  the  one  In  ques- 
tion belongs."  Cooley  on  Const.  Llm.  |  356 ; 
Lent  V.  Tlllson,  72  CaL  404,  14  Pac  71. 

In  his  argument  In  the  Dartmouth  College 
Case,  Daniel  Webster  defined  It  as: 

"A  law  which  bears  before  it  condenms,  which 
proceeds  upon  inquiry,  and  renders  judgment 
only  after  trial."  Dartmouth  College  v.  Wood- 
ward, 4  Wheat  518,  4  U  Ed.  829. 

It  has  also  been  defined  aa: 

"Law  in  its  regular  course  of  administration 
through  courts  of  justice."  2  Kent.  Comm.  10; 
San  Jose  Randi  Go.  t.  San  Jose  Land,  etc, 
Co.,  126  Cal.  S22.  5S  Pac  824. 

Tbe  term  "due  process  of  lav"  as  used  In 
the  federal  Constitution  has  repeatedly  been 
declared  to  be  the  equiralent  of  the  phrase 
"law  of  the  land,"  an  need  In  Magna  COiarta. 
The  WngUfth  courts  applied  the  phrase  "law 
of  ttie  land"  as  having  reference  to  the  com- 
mon and  Btatntory  law  then  Mdstlng  in  Eng- 
land, and  when  embodied  In  the  OonsUtntlon 
of  the  United  States  and  the  GonstitnUon  of 
the  varloas  states  it  bad  reference  to  the 
same  common  law  as  pravionsly  modified  and 
as  finr  as  suited  to  the  ratying  political  con- 
dlttons  and  wants  and  naagea  of  the  people. 
"Due  process  of  law,"  or,  as  some  courts 
use  the  phrase,  "law  of  the  land,"  simply 
means  a  general  and  pabUc  law  apentiag 
equally  on  all  persons  In  Uke  circnnutanoes. 
It  does  not  mean  a  partial  law  operating 
upon  the  rights  of  a  partlcalar  peqwn  in 
a  way  In  whlcb  tbe  same  rights  of  all  per- 
sons in  llire  circumstances  are  not  affected. 
The  law  most  embrace  all  persons  In  like 
circumstances,  and  the  dasidflcatton  must 
be  Just  and  reasonable,  and  not  arbitrary 
and  capricious.  Due  process  of  law  Is  denied 
when  any  individual  of  a  particular  class  is 
singled  out  and  hampered  with  the  Imposi- 
tion of  restraint,  not  borne  by  all  members 
of  the  same  class  or  community  at  lai^e. 
A  law  wbii^  operates  and  exhausts  Itself 
upon  a  particular  person,  denying  him  rt^ts 
that  are  enjoyed  by  other  persons  In  like 
circumstances  In  the  community  as  a  whole 
cannot  be  ui^eld,  as  it  denies  equal  protec- 
tion of  Uie  law. 

The  essential  elements  of  due  process  of 
law  are  a  tribunal  with  Jurisdiction  to  ad- 
judicate upon  the  subject-matter  of  the  con- 
troversy, notice  to  appear,  and  an  oppor- 
tunity for  each  side  to  be  heard  in  person  or 
by  counsel  respecting  the  matters  In  dispute. 
A  law  which  requires  notice  to  be  given  and 
the  right  to  a  hearing  before  Judgmoit,  with 
ample  opportunity  to  present  all  the  evidence 
and  argum^it  which  the  party  deems  import- 
ant, is  all  that  can  be  adjudged  vital  under 
due  process  of  law.  By  due  process  of  law 
is  meant  the  enforcement  of  right  or  pre- 
vention of  wrong,  before  a  legally  consti- 
tuted tribunal  having  Jurisdiction  over  the 
class  of  cases  to  which  the  one  In  question 
belongs,  with  notice  to  the  party  upon  whom 
the  law  exhausts  Itself,  or        whose  invp- 


erty  rights  It  operates,  with  an  opportunity 
to  appear  and  be  heard  In  his  own  defense^ 

[2]  The  question  naturally  arises.  Were 
the  plaintiffs  in  this  case  denied  the  bCTcQt 
of  Its  application?  The  BV)urteenth  Amend- 
ment to  the  federal  Constitution  In  no  way 
limits  the  power  of  the  legislative  depart- 
ment of  this  state  to  say  what  forum  shall 
detfflmlne  the  property  rlsAtta  of  its  dtl- 
zens,  nor  by  what  procedure  legal  rtifhts  may 
be  asserted  or  legal  obligations  enforced- 
The  Fourteenth  Amendment  contemplates  on- 
ly that  fundamental  and  established  lishto 
shall  be  preserved;  that  Is,  a  l^lly  consti- 
tuted tribunal  having  Jurisdlctlcm  over  a  par- 
ticular dass  of  cases  to  which  the  one  In 
qnesUon  belongs,  with  notice  and  an  ap- 
portonity  to  at^tear  and  be  beard  in  one'a 
own  b^lf.  The  law  assailed  by  the  plains 
tiffs  denied  them  no  rights  vouchaafM  an* 
der  either  the  Fourteenth  Amendm^  to 
the  federal  Constitution  nor  section  7  of  Uie 
Bm  of  Bights  of  this  state. 

The  commissioners  of  the  land  office  Is  tbe 
only  tribunal  in  which  may  be  Initiated  pro- 
ceedings for  the  determination  of  the  rights 
of  a  particular  class  of  persons.  The  law 
provides  for  notice  to  be  given,  and  affords 
opportunity  to  appear  and  be  beard  before 
the  commissioners,  and  for  appeals  from 
their  decisions  to  the  district  court  of  the 
county  where  the  lands  are  located,  and  in 
that  tribunal  a  trial  de  novo  shall  be  had. 
Under  the  statute  the  commissioners  of  the 
land  office  have  authority  to  prescribe  rales 
and  regulations  governing  the  sale,  rental, 
disposal,  and  management  of  the  state  school 
lands,  and  the  funds  and  proceeds  derived 
therefrom,  to  beer  and  determine  protests 
and  oontests  and  make  findings  of  fact,  and 
to  exercise  such  ministerial  and  Judicial  pow- 
ers and  functions  as  may  be  conferred  up- 
on them  by  the  Leglslatare, 

It  follows  that  the  Judgment  of  lower 
conrt  must  be  affirmed;  and  It  Is  so  ordered, 

PEB  CUBIAM.    Adopted  In  whola 


MARSHALL,  County  Judge,  V.  SITTON. 
(No.  8416.) 

(Supreme  Court  of  (Mdaboma.   Feb.  12,  lOlSi. 
Bebearhig  Denied  May  14,  1918.) 

(Syllabtu  by  the  Court.) 

1.  CBiMinAL  Law  «cs>221  —  Exahzhation— 
CHANGE  or  Vbnuk— Right  or  Accused. 
Where  a  person  charged  with  tbe  commi»> 
sion  of  a  felony  is  brought  before  a  magistrate 
for  the  purpose  of  a  preliminary  exanunatioii, 
and  such  person,  in  comi^ianoe  with  sectioii 
6149,  Bev.  Laws  1910,  makes  application  for  a 
change  of  venue,  the  right  to  such  change  is 
absolute,  and  the  duty  of  such  magistrate  to 
grant  the  change  is  mandatory,  and  Inndves  the 
exercise  of  no  jndicial  discretion. 
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2.  Mandauub  «s»61— Sefubal  or  Osanoi  or 

Venue. 

Where  application  for  a  change  of  venue 
U  made  under  and  in  accordance  with  the  pro- 
visions of  section  6149,  Bev.  Laws  1910,  and 
thq  magistrate  to  whom  such  application  Is 
made  wrongfally  refasea  to  grant  the  same, 
mandamus  »  the  proper  remedy. 

8.  Mandahus  ^3141— PEnacpTOBT  Wur  — 

JuEiBDicnoN  or  District  Coubt. 
The  district  court  may  issue  a  writ  of  man- 
damns  directing  an  examining  magistrate  to 
grant  a  change  of  venne  in  a  preliminary  ex- 
amination when  application  therefor  has  been 
properly  made  onder  section  0149,  Bev.  Laws 
1910,  and  wrongfully  refused  by  snch  magis- 
trate. 

Error  from  District  Oonrt,  Steptaena  Ooan- 
ty;  Gbam  Jones,  Judge. 

BfeDdunus  by  H.  W.  Sltton  against  J.  W. 
Marsh&U,  County* Judge.  From  the  Issoance 
of  a  perMnptory  writ  of  mandamna,  the  de* 
fendanc  brings  error.  Affirmed. 

T.  B.  Beeder,  of  Duncan,  for  plaintiff  In 
error.  Womack  &  Brown,  J.  B.  Wilkinson, 
and  Bond  &  Kolb,  all  of  Duncan,  for  defends 
ant  In  error. 

HARDY,  J.  On  May  29  and  June  3,  1916, 
respectively,  verified  complaints  were  filed 
before  J.  W.  Marshall,  county  Judge  of  Ste- 
phens county,  diarglng  H.  W.  31tton  wiin 
the  crime  of  embezzlan^t.  Upon  being  ar- 
rested and  broQght  before  said  county  Judge 
said  Sltton  filed  verified  motions  for  change  of 
venue  which  were  duly  presented  and  over- 
ruled. On  June  6,  1916,  upon  application 
by  Sltton,  who  will  be  designated  as  plaintUT, 
to  the  district  court  of  Stephens  county,  a  per- 
emptory writ  of  mandamus  was  issued  com- 
manding said  Marshall,  as  county  Judge,  who 
will  be  designated  as  defendant,  to  grant 
the  change  of  venue  prayed  and  transmit 
the  records  and  flies  In  said  causes  to  the 
nearest  impartial  Justice  of  the  peace.  From 
this  order  the  said  defendant  appeals,  and 
urges  that  the  district  court  of  Stephens 
county  was  without  Jurisdiction  to  entertain 
the  petition  and  grant  the  writ,  and  cites  in 
support  Qf  this  contention  certain  decisions 
of  the  Criminal  Court  tO.  Appeals  of  this 
state  holding  that  that  court  has  exclusive 
appellate  Jurisdiction  in  criminal  f*A^s,  and 
which  announce  the  rule  Qiat  the  judge  of  a 
superior  tribunal  may  not  Issue  a  writ  of 
mandamus  to  the  Judge  of  a  court  of  record 
in  cases  where  the  aggrieved  party  had  an 
adequate  remedy  at  law.  Counsel  also  dte 
In  support  of  the  position  assumed  by  them 
section  5811  et  seq.  Rev.  Laws  1910,  where  a 
provision  is  made  for  a  change  of  Judge  or 
change  of  venue  upon  the  final  trial  of  a 
cause  in  a  court  of  record  having  Jurisdiction 
thereof.  The  authorities  dted  and  the  stat- 
utes relied  upon  have  no  reference  to  a  pre- 
liminary examination. 

[3]  fieetlcni  4907.  Rev.  Laws  1910,  provides 
that  the  writ  of  mandamus  may  be  Issued  by 
the  Supreme  Court,  or  the  district  court,  or 


any  Justice  or  Judge  Oiereof,  during  term 
time,  or  at  chambers,  to  any  inferior  tribunal, 
conwratioD,  board,  or  person,  to  compel  the 
performance  of  any  act  which  the  law  special- 
ly enjoins  as  a  duty  resulting  from  an  oflSce, 
trust,  or  station,  and,  though  the  writ  may 
require  an  Inferior  tribunal  to  exercise  Its 
Judgment  or  proceed  to  the  discharge  of  any 
of  Its  functions,  it  cannot  control  Judicial  dls- 
creflon.  Under  this  section  tibe  district  court 
had  authority  to  issue  the  writ  if  the  act 
commanded  to  Ido  done  was  enjoined  upon  the 
defendant  as  a  duty  resulting  from  the  office 
held  by  him,  and  did  not  involve  the  exercise 
of  Judicial  discretion. 

[1, 2]  It  Is  also  urged  that  the  writ  should 
not  Issue  because  the  county  court  Is  a  court 
of  record,  and  In  pas^ng  upon  an  ajipllcation 
for  a  change  <tf  venue  is  required  to  exercise 
Judical  discretion  in  determining  whether  the 
application  Is  sufilclent  to  entitle  defraidant  to 
the  change  sought. 

Section  17,  art  7,  of  the  Constltntlm  pro- 
vides: 

"Cotmty  courts  shall  also  have  and  exercise 
uie  Jurisdiction  of  examining  and  committing 
magistrates  in  all  criminal  cases." 

And  section  17,  art.  2,  provides: 
"No  person  shall  be  prosecuted  for  a  felony 
by  information  without  having  had  a  prelimi- 
nary examination  before  an  examining  magis- 
trate, or  having  waived  such  preliminary  exam- 
ination. Prosecutions  may  Ik  instituted  in 
courts  not  of  record  upon  a  duly  verified  com- 
plaint" 

It  seems  dear  fnun  tlie  fioregc^g  provl- 
sltms  that  lo  all  cases  where  prosecution  is 
instituted  against  a  person  for  felony  1^  in- 
ft>Anatlon  he  Is  first  entitled  to  a  preliminary 
^amlnatlMi  before  an  examining  maglsttate, 
and  the  Intent  of  the  two  proviidoas  comMned 
was  that,  when  the  Judge  of  Oie  coun^  «iart 
sits  as  an  examining  and  ctmimtttlng  maglv* 
trate  In  a  preliminary  examination  btfore 
him,  his  powers  and  dntleB  sbonl4  be  tiie 
same  as  those  exercised  In  like  cases  by  any 
other  examining  and  cmnmlttlng  magistrata 

An  inveetigatiOD  upon  preliminary  exam- 
ination by  a  magistrate  qH  a  person  who  has 
been  diarged  wltti  crime  is  not  a  final  de- 
tenninatlon  of  any  issue  <m  the  question  of 
such  persiHi's  gnilt  Tha  only  order  made  Is 
to  hold  the  posoa  accused,  or  to  discharge 
him  from  custody.  If  h^  to  answer,  a 
trial  upon  the  diarge  may  be  had  in  a  coort 
of  record.  The  object  of  a  pr^lminary  ex- 
aminatl<m  Is  to  lufwrn  ttie  defendant  «f 
the  nature  and  character  <tf  the  crime  charg- 
ed against  him  and  to  lay  a  preliminary 
foundation  for  the  prosecution  in  a  court  cS. 
record,  to  inquire  concernli^  the  oommlsslon 
of  the  crime  charged  and  the  connection  of 
the  accused  therewith,  and  to  determine 
whether  there  Is  ^bable  cause  to  beUeve 
him  guilty  so  that  the  state  may  take  the 
necessary  steps  to  perpetuate  testimony  and 
determine  the  amount  of  ball  whtdti  will 
probably  secure  the  attendance  of  tin  ac- 
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cueed  to  answer.  State  v.  Plgg,  80  Kan.  481. 
103  Pac.  121,  18  Ann.  Cas.  521;  Harris  t. 
Rolette,  16  N.  D.  204,  112  N.  W.  971;  Bish- 
op's New  Criminal  Procedure,  {  239.  The 
conduct  ot  such  examination  Is  not  the  ex- 
erdse  ot  any  part  ol  the  Judicial  power  of 
the  county  court  as  a  court  of  record,  but  the 
county  Judge  In  the  conduct  thereof  exercis- 
es only  the  powers  and  Jarisdlctiott  that  a 
Justice  at  the  peace  would  enrdse  when  act< 
Ins  as  a  magistrate  in  preliminary  examina- 
tions. State  T.  Plgg,  8iu>ra;  United  States 
T.  Hughes  (D.  0.)  70  Fed.  972;  State  v.  Nast. 
209  Ma  708,  lOS  &  W.  SOS;  Bishop's  New 
Criminal  Procedure  |  287. 

When  application  'is  made  by  a  person 
charged  with  a  crime  for  a  ctaange  of  ranne 
In  compliance  with  section  0149,  Rev.  Laws 
1910,  before  preliminary  examination  is 
held,  the  magistrate  is  rested  with  no'dls- 
cretlon  as  to  whether  such  cbai^  shall  be 
granted,  nor  la  he  authorized  to  determine 
the  truth  of  the  allegations,  ^e  duty  to  be 
performed  by  him  la  purely  ministerial,  and 
the  right  to  the  change  is  absolute. 

Section  0149  provides  that  a  person  brought 
before  a  magistrate  charged  with  a  crime 
upon  which  a  preliminary  examination  1b 
to  be  held  may  at  any  time  before  subpoenas 
are  issued  have  a  change  of  venue  when  he 
or  some  one  for  him  flies  an  affidavit  that  he 
has  reason  to  believe  and  does  believe  that 
be  cannot  have  a  fair  and  Impartial  exam- 
ination or  trial  as  the  case  may  be  before  the 
Justice  or  county  judge,  and  upon  the  filing 
of  such  affidavit  by  the  defendant,  or  in  his 
behalf,  authorizes  the  county  attorney,  or 
some  one  for  htm,  to  file  an  affidavit  alleging 
the  same  disqualifications  against  any  one 
Justice  to  whom  It  is  proposed  to  send  the 
case  for  further  proceedings,  and  It  ^Is  there- 
upon made  the  duty  of  the  examining  magis- 
trate to  send  the  cause  to  the  next  nearest 
Justice  who  is  not  In  any  way  related  to  de- 
fendant or  prosecuting  witness  or  party  In- 
jured, who  is  not  a  witness,  ■  and  has  not 
been  ah  attorney  in  the  cause,  and  who  may 
not  be  absent  or  physically  be  unable  to  act. 
When  the  defendant  has  filed  his  appUcatiOD 
tor  change,  and  the  county  attorney  has  filed 
an  affidavit  alleging  like  disqualifications 
against  any  other  Justice,  the  parties  are 
then  authorized  to  agree  upon  a  Justice  to 
whom  the  case  may  be  sent,  whereupon  it  is 
made  the  duty  of  the  magistrate  to  which 
such  aK>lieatlon  is  made  to  transfer  the 
cause  to  the  Justice  agreed  upcm.  Said  sec- 
tion further  provides  that  no  witnesses  shall 
be  subpoenaed  for  either  party  until  the  de- 
fendant has  been  toonght  before  the  Justice 
and  has  been  offered  an  cq^rtunlty  to 
change  the  venne,  or  has  changed  It,  it  lie 
elects  to  change,  and  the  date  for  the  heap- 
ing has  been  fixed.  Section  6068  also  pro- 
vides that  at  any  time  before  an  examination 
is  began  a  diange  ot  venue  may  be  had  in 
preliminary  enmlnatlons  for  the  same  man* 


ner  and  be  transmitted  to  another  Justice  as 
In  cases  formerly  triable  before  a  Justice  of 
tlie  peabe. 

It  seems  clear  from  these  provisions  of 
these  statutes  that  the  right  to  the  change 
Is  absolute,  and  does  not  depend  upon  the 
discretion  of  the  magistrate  to  whom  the  ap- 
pUcaticMi  Is  made,  but  becomes  ownplete 
when  the  affidavit  required  by  said  sectUm 
has  been  filed  by  the  defendant  or  some  one 
in  his  behalf. 

It  Is  further  urged  tbnt,  thon^  the  right 
to  the  change  be  atnolnte,  and  the  magistrate 
without  discretion,  the  writ  should  not  have 
issued,  because  the  defendant  had  an  ade- 
quate remedy  at  law.  Anthorltiea  in  dvil 
eases  have  no  contnriling  application  here, 
because  Uie  sltuatlm  is  entirely  dUterent. 
Where  a  chiinge  of  venne  In  a  civil  case  Is 
denied  by  a  Justice  ot  the  peace,  the  order 
denying  the  change  may  be  reviewed  <ki  ap- 
peal to  the  county  or  dtotilct  court  by  bill  of 
exceptiim.  Taller  Maufdn,  16S  Pac.  734. 
U  A.  I917]r,  912 ;  Wlntrr  t.  Benton.  26 
OkL  445,  106  PaC:  8S3. 

An  appeal  will  not  ite  fircmi  an  nder  of  an 
examining  magistrate  denying  a  dmnge  of 
v«ine,  but  If  such  change  is  wrongfully  re- 
fused, the  defendant  may  be  held  to  answer 
ai^  charge  that  may  be  lodged  against  him 
la  the  district  or  snpoior  oonrt,  and  bo  re- 
quired in  that  onirt  to  plead  thereto. 

By  section  4907,  Rev.  Laws  1910;  the  writ 
of  mandamus  may  be  issued  to -an  Inftelor 
trlbunal  to  compel  performance  any  act 
which  the  law  specially  enjoins  as  a  duty 
upon  such  inferior  tribunal.  This  section 
sustains  the  right  of  the  plaintiff  to  the  writ 
in  this  case.  The  duty  of  the  county  judge 
to  grant  the  change  upon  compliance  with 
the  statute  was  imposed  upon  him  by  the 
positive  mandate  of  the  law  without  regard 
to  his  own  Judgment  or  opinion  concerning 
the  propriety  or  impropriety  of  the  act  thus 
enjoined  upon  him.  Where  this  is  true,  the 
duty  to  be  performed  is  ministerial,  and 
may  be  compelled  by  mnnflamus  where  an 
adequate  remedy  does  not  otherwise  exist. 

In  State  v.  McMillan.  Judge,  21  Okl.  3Si, 
9Q  Pac.  618,  It  was  held  that  mandamus 
would  Issue  to  require  the  approval  of  a 
bond  tendered  by  relator  where  said  bond 
was  In  all  respects  regular,  and  respondent 
refused  to  approve  same  on  grounds  other 
than  that  of  Its  insufficiency. 

In  Smock  v.  Farmers'  Union  State  Bank. 
22  Okl.  82S,  98  Pac.  MS,  mandamus  was  Is- 
sued to  compel  the  bank  commissioner  to  is- 
sue a  certificate  to  the  defendant  In  error, 
UBl(m  State  Bank,  showing  that  it  had  been 
organized,  its  capital  paid  in,  and  that  it 
was  authOTised  to  transact  a  general  bank- 
ing business. 

In  Davlsi  Oonnty  Judge,  t.  Oamtlma,  Dis- 
trict Judge,  22  OUL  328,  97  Pac  SSI,  it  was 
held  that  a  wilt  would  lie  to  require  the 
Judge  ot  the  district  court,  aa  the  succeaev 
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of  the  United  States  Oonrt  in  the  Indian 
Territory,  formerly  located  In  the  territory 
embraced  by  the  county  In  which  such  dis- 
trict court  sits  io  cause,  by  proper  order, 
all  matters,  proceedings,  records,  boots,  pa- 
pers, and  documents  pertaining  to  all  origi- 
nal causes  or  proceedings  relating  to  estates 
transferred  to  such  district  court  from  said 
United  States  courts  to  be  transferred  to  the 
county  court  of  such  county. 

In  McKee  et  al.  v.  De  GrafFenreld  et  al., 
33  Okl.  136.  12-1  Pac.  303,  the  writ  was  award- 
ed to  require  a  Judge  of  the  district  court  to 
grant  the  petitioner  who  was  accused  of  vi- 
olating or  disobeying,  when  not  in  the  pres- 
ence or  hearing  of  the  court,  or  Judge,  sit- 
ting as  such,  an  order  of  Injunction  or  re- 
straint made  and  entered  by  such  court,  or 
judge,  a  trial  by  Jury  before  penalty  or 
puoishinent  waS  Imposed. 

Where  in  any  cause  pending  In  any  court 
of  record  In  this  state  a  judge  is  disqualified 
to  sit  and  bear  said  cause  imder  the  Constl- 
.  tutlou  and  laws  of  this  state,  he  should  certi- 
fy his  disqualification,  and  when  be  refuses 
to  do  BO  when  requested  In  the  manner  pro- 
vided by  law,  mandamus  is  the  proper  leme- 
dy.  State  ex  rel.  Mayo  v.  Pltchford,  43  Otl. 
105,  141  Pac.  433. 

Tbe  Criminal  Court  of  Appeals  o£  this  state 
will  issue  the  writ  upon  petition  therefor  to 
compel  a  Judge  who  is  disqualified  to  sit  in 
the  trial  of  a  criminal  case  to  certify  to  his 
disqualification.  State  v.  Brown,  8  OkL  Or. 
40,  126  Pac.  245,  Ann.  Cas.  1914C,  394;  Ex 
parte  Hudson,  3  Okl.  Cr.  393,  106  Pac  640. 
107  Pac.  735;  Long  v.  Allen.  Judge,  ID  Okl. 
Cr.  182,  136  Pac.  448.  And  the  Writ  will  be 
awarded  directing  an  inferior  court  to  dis- 
miss a  criminal  case  for  failure  to  bring  tbe 
defmdant  to  trial  vitbin  the  time  fixed  by 
law.  McLeod  T.  Graham,  6  Okl.  Cr.  197,  IIS 
Pac.  160. 

nbe  writ  will  lie  io  compel  a  federal  Cir- 
cuit Court  to  remand  &  case  to  the  state 
court  whence  It  was  removed  where  it  Is  ap- 
parent as  a  matter  of  law  from  the  record 
Itself  that  the  federal  court  was  without 
Jurisdiction.  Be  Winn,  213  U.  8.  458,  29 
Sup.  Ct.  515,  53  n  Ed.  873. 

In  a  number  of  cases  in  other  states  It  has 
been  held  that,  where  the  right  to  a  change 
of  Tcxiue  was  abscdut^  mandamus  would  is- 
sue to  compel  the  court  Id  which  the  cause 
was  pending  to  change  the  venue  according 
to  tbe  motion  of  the  defendant  Herbert  t. 
Beatlurd,  26  Kan.  746 ;  Ex  parte  Chase,  43 
Ala.  303;  Ex  parte  Beeves,  61  Ala.  66 ;  State 
V.  WllUams,  127  Wis.  236,  106  N.  W.  286,  7 
Ann.  Gas.  S(»;  State  v.  Di<^.  103  "Wis.  407, 
TO  N.  W.  421;  Erumdlck  v.  Crump,  98  CaL 
117,  32  Pac  800;  State  t.  Shaw,  43  Ohio  St. 
324,  1  N.  E.  763. 

The  question  then  remains :  Did  the  plain- 
tiff have  an  adequate  remedy  at  law?  What 
Is,  or  la  not,  an  adequate  remedy  Is  one  that 
must  be  determined  nptm  the  facts  of  each 


particular  case.  There  is  no  general  rule 
by  which  this  test  may  be  apEdled.  Manda- 
moB  will  not  Issue  because  OFf  Inconvenience^ 
mere  expense,  or  delay  in  the  pursuit  of  oth- 
er remedies,  but  will  usually  be  granted 
where  the  remedy  available  Is  insufficient  to 
prevent  immediate  Injury  or  hardidilp  to  the 
party  complaining.  26  Oyc.  171.  And  this 
is  particularly  so  In  criminal  cases.  McKee 
et  al.  V.  De  GrafiCenreid  et  al.,  supra. 

In  criminal  cases  neither  an  appeal,  ha- 
beas corpus,  nor  certiorari  wi»ild  be  a  plain, 
speedy  or  adequate  remedy  so  as  to  defeat 
the  right  to  mandamus.  Evans  v.  Willis, 
Judge,  22  Okl.  310,  97  Pac.  1047,  1»  L.  R.  A. 
<N.  S.)  lOSO,  18  Ann.  Gas.  268;  McKee  et  al, 
V.  De  GrafTenreld  et  al.,  supra;  Herndon  v. 
Hammond,  Judge,  28  Okl.  616,  115  Pac  775. 
Should  the  change  be  refused,  the  party 
making  the  appHcatitm  would  be  subject  to 
an  order  holding  him  to  appear  and  answer 
any  chaise  lodged  against  lilm.  and  in  de- 
fault of  bail  would  be  imprisoned  nnttl  ac- 
tlOT  In  the  district  or  superior  court,  and 
npcHi  informatlcm  bdng  filed  would  be  liaced 
upon  -trial,  and  U  convicted  be  liable  to  Im- 
prt3(»iment,  and  in  capital  cases  would  not 
be  entitled  ball  pending  the  prosecution  of 
an  appeal. 

The  dlTCDmstances  nmke  it  clear  that  plain- 
tiff was  without  an  adequate  rwnedy,  and 
his  right  to  liie  change  b^ng  clear,  and  the 
duty  of  defendant  to  grant  tbe  diange  being 
ministerial  and  InvcAving  tbe  exercise  of  no 
Judicial  discretion,  the  writ  was  properly 
granted.  City  of  Shawnee  t.  Tecumsdi,  150 
Pac  890. 

The  defendant  filed  no  answer  to  the  ap- 
pIlcatloD  fior  the  writ,  but  filed  a  moticm 
wbldt  was  in  effect  a  demurrer  objecting  to 
the  Bufiiclency  of  the  petiUon.  Where  this 
is  dwe  ttie  iMeading  filed  will  be  treated  as 
an  answer  admitting  all  tiie  tacts  stated  In 
the  petition  with  the  challenge  of  their  suffi- 
ciency to  authorize  the  issuance  of  the  writ. 
Thompson  V.  State,  164  Pac  508.  The  affl- 
davlte  tor  the  diange  fully  satisfy  the  re- 
quirements of  the  statute. 

There  was  no  error  In  granting  a  peremp- 
tory writ  without  having  first  issued  the  al- 
ternative writ.  State  v.  Cummlngs,  47  Okl. 
"44,  147  Pac  161. 

Sectl^m  ^10,  Bev.  Laws  1010,  provides: 

"When  the  right  to  require  the  performance 
of  tbe  act  is  clear,  and  it  is  apparent  that  no 
valid  excuse  can  be  s^ven  for  not  performing  it, 
a  peremptory  mandamns  may  be  allowed  in  the 
first  instance.*" 

SectlMi  4914  also  provides  that.  If  no  an- 
swer be  made  to  the  application,  a  peremp- 
tory writ  must  be  allowed  against  defendant 
In  this  case  no  answer  was  filed.  The  de- 
ftedant,  however,  nppeaxeA  and  participated 
In  the  trial  of  tbe  case  on  tbo  merits,  and 
was  In  court  when  the  pnemptory  writ  was 
granted. 

Affirmed.    AU  the  Justices  ctmcnr. 
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ROSS  T.  WERTZ  et  «L  (No.  7473.) 

(Sapreme  Court  of  Oklahoma.   Jan.  29,  1918. 
Behearios  Denied  Ma?  21,  1918.) 

fSj/Ualua  itf  <A«  Court.) 

1.  Indians  4a>18— AXXOTUBirT^lHBSBiTAHGB 

— Statutk, 
The  inheritance  of  landi  allotted  to  a  Creek 
Freedmaa,  who  died  after  the  taking  effect  of 
the  Creek  Supplemental  ARreement  of  June  30, 

1902,  c  1323,  32  Stat.  500,  and  before  state- 
hood, ia  cast  according  to  chapter  49,  Mansfield's 
Digeat  of  the  Statutes  of  Anansas,  as  modified 
by  section  6  (rf  such  agreement. 

2.  Indians  «=alS— Allotuent— Inhebitanck 
—Next  or  Kin. 

Subject  to  dower  or  to  title  hj  curtesy  con- 
•ommste,  the  inheritance  of  the  allotted  lands  of 
a  Creek  Freedman,  none  of  whose  ancestors 
were  of  Creek  blood  or  of  Creek  citizenship,  who 
died  intestate  without  Issue,  in  the  year  1903,  is 
cast  upon  the  nearest  kin  of  the  decedent  of  the 
nearest  coigmon  ancestral  lineage  who  are  Creek 
citizens  or  Creek  descendants  of  Creek  citizens. 
In  case  of  failure  of  such  kinsmen,  so  qualified, 
the  surviving  spouse,  it  a  Creek  citlsen  or  Creek 
descendant  of  a  Creek  dtizeo,  may  take.  In 
case  of  entire  failure  of  such  kinsmen  or  sur- 
viving spouse,  meeting  the  reqnlremoita  Im* 
posed,  the  inheritance  ahatl  go  to  noncitisen 
heirs  in  the  order  named  in  Mansfield's  Digest  of 
the  Statutes  of  Arkansas.. 

3.  iNDuna  «s»18  —  Azxomirr  —  IirHnir- 

ANCE. 

If  a  Creek  Freedman,  none  of  whose  ances- 
tors were  of  Creek  blood  or  of  Creek  citizenship, 
died  In  1908  intestate  and  without  issue,  the 
fact  that  fcinsmoi,  who  are,  themselves,  Greek 
dtlsens,  must  trace  Qidr  kinship  to  the  decedent 
only  through  nondtizen  blood.  Is  not  of  itself  a 
bar  to  inheriting  allotted  lands  of  the  decedent 

4.  Indians  4=»1&— Axxotkeniv-Inhebitanoi: 
— Statote. 

Two  brothers,  Cherokee  Freedman,  one  of 
whom  Ib  dead  and  the  other  living,  would  inherit, 
if  both  were  living  and  not  baired  because  of 
their  nondtiaenship  in  the  Creek  Nation,  the 
allotment  of  a  deceased  Creek  Freedman.  The 
deceased  brother  left  one  child  now  living  ■  the 
living  brother  has  eight  living  children  and  one 
living  grandchild,  the  offspring  of  his  deceased 
child.  The  children  of  both  brothers,  induding 
Hie  granddiild,  are  Creek  dtizens  throogh  ma- 
ternal blood.  The  deceased  chfld  likewise  was  a 
Creek  citizen.    The  intestate  died  in  the  year, 

1903.  Held,  that  under  chapter  49,  Mansfield's 
Digest  of  the  Statutes  of  Arkansas,  construed  in 
connection  with  section  6  of  the  Creek  Snpple- 
mental  Agre«nent  of  June  30,  1902,  audi  living 
children,  bdonging  to  the  same  class  of  kin,  take 

a Dally  in  their  own  right,  and  the  grandchild 
kes  its  parent's  interest,  by  representation, 
each  of  the  children  and  the  grandchild  named 
taking  onft^nth  intwest  in  tiie  inheritance. 

Commissioners'  OplDlon,  Division  No.  1. 
Error  from  District  Court,  Wagoner  County; 
J.  H.  Sntherlln,  Special  Judge. 

Action  against  B.  F.  Wertz  and  others. 
Judgment  for  the  named  defendant,  and 
David  Ross  brings  error.  Beversed  and  re- 
manded for  a  new  trlaL 

Dan  M.  AferediOi.  ot  Miukogee,  W.  P.  Z. 
German,  (tf  Wichita,  Kan.,  and  Aldrldt 
Blake,  <^  Mnakoge^  for  plsintlff  In  error. 
JeM  W.  Watts,  B.  A.  Sununeri,  and  B.  M. 

Oallaher.  all  of  Wagoner,  for  defendant  in 


emv  B.  F.  "Wertx.  Grant  Foreman  and  J. 
D.  Slmms,  both  of  Uoskogee,  amid  cure. 

STBWABT,  0.  Betej  PrimoDs  a  Greek 
Freedman,  died  Intestate  vlthont  Issue  In 
July,  1903,  leaving  as  her  surviving  husband, 
Joe  Primous,  a  Ore^  Freedman  who  re- 
married, after  whldi  be  and  his  second  wlfft 
conveyed  the  allotment  of  Betsy  Primous  to 
J.  H.  White  under  whom  the  defendant  In 
^ror  B.  F.  WertB  dalms  title  by  deed  oC 
conveyanoeL  Joe  Primous  died  In  190S. 
An  action  was  begun  in  the  district  court  by 
one  of  the  alleged  heirs  of  Betsy  Primous  to 
remove  cloud  from  title  and  cancel  the  deeds 
under  whldi  B.  F.  Werts  daimed  the  land. 
Numerous  defendants  were  made,  and  sever- 
al pleas  of  InterventlMi  were  filed  in  wU<A 
different  persons  daimed  to  be  hdrs  of  Bet- 
sy Primous.  Trial  was  had,  and  the  court 
found  that  the  land  descended  to  Joe  Pri- 
mous as  the  sole  heir  of  his  deceased  wlfe^ 
and  that  B.  F.  Werts,  undor  the  deeds  of 
conveyance,  was  the  owner  of  the  same,  all 
other  claimants  being  barred,  ^om  sncli 
judgment  the  plalnUff  In  error,  David  Bosi^ 
duly  appeals  to  this  court 

.[1,2]  This  case  involves  a  construction  ol 
section  6  of  the  Sai^lemental  Gredc  Treaty, 
approved  June  30,  1902,  In  connection  with 
chapter  49,  Ifonsfleld's  Digest  of  tiie  Laws 
of  Arkansas.  Section  6  reads: 

*The  provisions  of  the  act  of  Congrea  approv- 
ed March  1,  1901  r31  Stat.  L.  861),  in  so  far  as 
they  provide  for  descent  and  distribution  accord- 
ing to  the  laws  of  the  Creek  Nation,  are  hereby 
repealed  and  the  descent  and  distributien  of  land 
and  money  provided  for  by  said  act  shall  he  la 
accordance  with  chapter  49  of  Mansfield's  Di- 
gest of  the  Statutes  of  Arkansas  now  In  force  ia 
Indian  Territory;  Provided,  that  only  dtizens 
of  the  Creek  Nation,  male  and  fraiale,  and  their 
Creek  descendants  shall  inherit  lands  of  the 
Creek  Nation:  And  provided  farther,  that  If 
there  be  no  person  of  Creek  dtizenship  to  take 
the  descent  and  distribution  of  said  estate,  then 
the  inheritance  shall  go  to  non-dtizen  hdrs  in 
the  order  named  in  said  chapter  49." 

It  has  been  held  by  this  court  that,  by- 
virtue  of  the  terms  of  the  £nabliDg  Act,  and 
because  of  the  adoption  of  the  Constitution, 
Creek  lands  and  money,  since  the  advent  of 
statehood,  descend  under  the  laws  of  this 
state,  modified  by  the  provisos  In  the  latter 
part  of  the  section  quoted.  Thompson  v. 
Cornelius,  155  Pac.  602;  Jefferscm  v.  Cook, 
155  Pac.  852;  Hughes  et  al,  v.  Bell  et  al., 
155  Pac.  604.  However,  In  this  case,  the  in- 
testate having  died  In  1903,  the  Inheritance 
Is  cast  under  chapter  49,  Mansfield's  Digest 
of  the  Laws  of  Arkansas,  as  limited  by  the 
provisos  of  section  6,  supra.  Section  2522. 
chapter  49,  Mansfield's  Digest,  reads  in  part: 

"If  there  be  no  children,  nor  their  descend- 
ants, fether,  mo^er,  brothers  or  sisters,  .nor 
thdr  descendants,  then  to  the  grandfather, 
grandmother,  uncles  and  aunts  snd  their  de- 
scendants, in  equal  parts,  and  so  on,  in  other 
cases,  without  end,  passing  to  the  nearest  lineal 
ancestor,  and  their  chlldroi  and  thdr  dcBcend* 
ants,  in  equal  parts." 
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And  sectloa  2628  reads: 

"If  there  be  no  children,  or  their  descendants, 
father,  mother,  nor  their  descendants,  or  any 
paternal  or  maternal  kindred  capable  of  inherit- 
ing, the  whole  shall  go  to  the  wife  or  husband  of 
the  intestate.  If  there  be  no  such  wife  or  hus- 
band, then  the  estate  sball  go  to  the  state." 

Section  25S1  in  part  reads : 

"In  cases  where  the  intestate  shall  die  with- 
out descendants,  if  the  estate  come  hy  the  fa- 
ther, then  it  shall  ascend  to  the  father  and  his 
heirs;  if  by  the  mother,  the  estate,  or  so  much 
thereof  as  came  by  the  mother,  shall  ascend  to 
the  mother  and  her  h^rs." 

Keeping  In  mind  section  0,  snpra,  and  the 
f wegolng  qootatiODs  from  M ansQeld's  Digest, 
it  becomes  our  duty  to  discover  those  vpom 
whom  the  inheritance  of  the  allotmoit  Is 
cast  We  find  tbat  Betsy  Primona,  an  adopt- 
ed Greek,  was  bom  tan  years  before  our 
GItU  War.  and  was  tbe  lUesltimate  dhltd  of 
Chloe  Webber,  deceased,  a  Cherokee  slave. 
In  tlie  trial  had,  the  names  of  four  men  were 
entered  tm  the  honor  of  being  the  father  of 
the  intestate.  The  trial  court  prt^terly  found 
tbat  It  was  Impoailble  to  tell  who  was  her 
tether;  that  no  man  bed  ever  rec^Knised  her 
as  his  child.  The  evidence  shows  that  none 
of  ber  ancestors  were  either  of  Creek  blood 
or  Creek  dtlzenahip,  and  that  her  nearest  Dv- 
ing  Uood  relatives  of  Creek  dtiaeaishlp  con- 
slst  of  plaintiff  in  error.  David  Boss^  also 
Fatsy  Harrison.  Usaie  JohnsMi,  Lagmfa  Har- 
len,  Bessie  Oordrey,  Aimle  Williams.  Henry 
Ross.  Jr.,  John  Ross,  Jessie  Boss,  and  Waltle 
Ro^  David  Ross  la  the  son  of  Henry  Ross, 
Sr..  deceased.  Dlc^t  of  the  others  named 
are  the  children  of  Joe  Ross,  brother  to  Heiiry 
Ross,  Sr.,  deceased.  Waltle  Ross  Is  a  Creek 
citizen,  and  the  only  Issue  of  a  deceased 
child  of  Joe  Ross.  Henry  Ross,  Sr.,  and  Joe 
Ross  were  Cherokee  Freedmen,  but  the  chil- 
dren of  each  are  Creek  citizens  through  the 
blood  of  their  reactive  mothers.  The  two 
brothers  were  the  sons  of  Louisa  Webber,  a 
sister  of  CSiloe  Webber,  mother  of  the  de- 
ceased. They  were  therefore  first  cousins 
of  the  decedent,  their  children  of  course  be- 
ing her  cousins  once  removed.  Counsel  de- 
nominated them  as  her  second  cousins,  but, 
accurately  speaking,  second  cousins  belong 
to  the  same  doss  in  the  descending  scale  from 
a  common  ancestry,  the  next  class  below  first 
cousins.  Children  of  brothers  and  sisters 
are  first  cousins.  Children  of  first  cousins, 
are  second  cousins,  and  so  on  down  the  scale. 
Brothers  and  sisters  have  the  same  blood; 
cousins.  If  of  the  whole  blood,  have  each 
a  half,  and  second  cousins  each  a  fourth 
of  a  common  strain. 

The  evidence  also  shows  that  Ja<^  Smith, 
deceased,  was  an  enrolled  Creek  Freedman, 
and  a  half  brother  of  Sam  W^ber.  who  was 
the  father  of  Chloe  Webber.  Smifli  has  liv- 
ing children,  who  would  of  course  be  half 
first  cousins  of  Chloe  Webber,  the  allottee's 
mother:  the  deceased  was  therefore  a  half 
cousin  once  removed,  to  the  Atldren  of  Jack 
Smith.   These  children  were  hot  pilrtles  to 


the  snlt;  but  the  defendant  in  error  has  deeds 
from  some  of  them,  and  suggests  that,  as 
under  Mansfield's  Digest,  relatives  of  the 
talf  blood  Inherit  equally  with  those  of  the 
whole  blood,  the  children  of  Jack  Smith,  bear- 
ing In  the  ascending  scale  the  same  rela- 
tion to  the  deceased  allottee  that  is  borne  by 
the  Boss  claimants  in  the  descending  scale, 
would  have  equal  or  better  r^t  to  inherit 
It  is  dear  from  the  language  of  section  2522, 
supra,  that.  In  the  absence  of  issue  <tf  the  de- 
cedent, inheritance  is  cast  upon  the  nearest 
lineal  ancestors,  if  any  are  living,  otherwise 
upon  the  nearest  living  Uneal  descendants, 
If  any,  of  the  nearert  common  lineal  ancea- 
tor.  In  the  event  of  failure  of  Mood  Unsaaeu, 
the  surviving  spouse  takes,  and  if  there  be  no 
surviving  spouse,  the  property  eecheata.  Con- 
strued In  connection  with  section  6,  supra, 
the  heirs,  in  the  order  named,  take  the  in- 
heritance, provided  those  taking  are  Oeek 
citizens  or  Creek  descendants  of  Creek  citi- 
zens, otherwise  the  property  goes  to  non- 
citizen  heirs  in  the  order  named.  In  case 
of  the  Ross  claimants,  the  nearest  1'lneal  an- 
cestors, common  to  them  and  the  decedent, 
are  the  grandparents  of  Betsy  Prlmous.  The 
nearest  lineal  ancestors  common  to  the  chil- 
dren of  Jack  Smith  and  Betsy  Prlmous  are 
the  great-graudparents  of  Betsy  Prlmous,  be- 
ing grandparents  of  the  children  of  Jack 
Smith.  Hence  the  children  of  Jack  Smith, 
whether  citizen  or  nondtizen,  must  be  elim- 
inated from  our  further  consideration. 

This  case  has  been  ably  briefed  by  the  par- 
ties. We  have  also  had  the  benefit  of  the 
suggestions  of  amid  enriie.  The  plaintiff  In 
error  daims  that  he  is  entitled  to  the  entire 
estate  as  the  only  next  of  Ua  capable  of  in- 
heriting; that  bis  rights  are  not  only  superior 
to  the  surviving  husband,  under  whom  the 
defendant  claims,  but  to  any  daim  of  bis 
cousins,  the  children  ctf  Joe  Ross.  He  con- 
tends that  It  being  necessary  tor  bis  cousins 
to  trace  their  Telatl<Hi8bip  to  the  Intestate 
Qirough  a  living  ancestor,  they  cannot  Inher- 
it He  concedes  that,  if  Joe  Ross  were  dead, 
his  children  could  take,  but  asserts  that  the 
drcumstance  of  his  father's  death  gives 
him  the  Inheritance.  The  defendant  in  error 
urges  that  the  Boss  claimants.  Including  the 
plaintiff  In  error,  are  barred  for  the  reason 
that  it  is  necessary  for  them  to  trace  their 
relationship  to  the  intestate  through  alien 
or  nondtizen  blood;  that  Joe  Prlmous,  being 
of  Creek  citizenship.  Is  not  under  such  disa- 
bility, and  takes  the  allotment  in  fee  simple. 
The  suggestions  of  the  amid  curlie  are  large- 
ly In  line  with  those  of  the  plaintiff  In  error, 
except  that  It  Is  contended  that  the  children 
of  Joe  Ross  living  have  the  same  right  to  in- 
herit as  the  plaintiff  in  error  who  is  the  child 
of  Henry  Ross,  Sr.,  deceased. 

Much  has  been  said  about  the  land  being 
an  ancestral  estate.  Under  the  Arkanstis 
law  of  descent  and  distribution,  ad<vted  hy 
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iMCtloD  6,  snpra,  but  modified  by  tbe  provisos 
tberelD,  the  statutes  provide  (section  2531, 
supra)  for  an  estate  In  the  nature  of  the  feu- 
dum  antiquum  of  the  ctnamon  law.  Uuder 
the  authority  of  the  much-quoted  case  of 
Sh\ilthla  V.  McDougal,  170  Fed.  529,  95  O.  O. 
A.  615,  this  court  has  accepted  the  doctrine 
that  allotted  lands  la  the  Creek  Nation  are 
lu  the  nature  of  what  Is  termed  ancestral 
estates,  which,  on  the  death  of  the  Intestate, 
pass  in  the  ancestral  line  through  whose  tri- 
bal  blood  the  allottee  received  the  property. 
The  result  Is  that,  in  case  one  parent  was  a 
Creek  citizen  and  the  other  a  noncltlzen,  only 
the  kin  in  the  Creek  line  can  Inherit  In  the 
order  named  In  Mansfield's  Digest;  but,  if 
both  fattier  and  mother  were  Creek  citizens, 
the  estate  pfisses  equally  to  the  father  and 
the  mother,  or  to  next  of  kin  In  such  respec- 
tive lines.  Rentie  et  al.  v.  UcUoy,  35  Okl. 
77.  128  Pac.  244;  Brady  v.  Slsemore,  33  Okl. 
169.  124  Pac.  615;  Sizemore  r.  Brady,  235 
U.  S.  441,  35  Sup.  Ct  135.  59  I..  Ed.  308;  Pig- 
eon et  al.  V.  Buck,  38  Okl.  101,  131  Pac.  1084; 
Roberts  T.  Underwood.  38  Okl.  376,  132  Pac. 
673;  Th raves  et  al.  t.  Greenless,  42  Okl.  764, 
142  Pac.  1021;  KcDongal  v.  McKay  et  al., 
43  Okl.  251,  142  Pac.  987;  Lovett  v.  Jeter  et 
al..  44  Okl.  511, 145  Pac.  884;  Tliom  t.  Gone 
et  al..  47  Okl.  781,  160  Pac.  701;  Flnley  t. 
American  Trust  Co.  et  al.,  151  Pac.  865. 

In  the  Shalthis-McDougal  Case,  the  court 
construed  that  part  of  section  2681  of  Mans- 
field's Digest  quoted  supra,  but  did  not  hold 
that  these  estates  are  purely  ancestral.  We 
quote  the  following  from  the  language  of 
the  court: 

"The  lands  of  that  tribe  fit  into  neither  of 
the  classes  mentioned  in  the  statote.  They  do 
not  come  to  a  member  of  the  tribe  by  inheritance 
from  any  ancestor,  nor  could  they  be  spoken  of 
with  propriety  as  a  purchase.  lo  applying  the 
statute  in  this  case,  therefore,  we  ihaU  have  to 
proceed  by  analogy  only." 

Further  the  court  said: 

"It  was  his  birthrfeht.  It  came  to  bim  by 
the  blood  of  his  tribal  parent,  and  not  by 
purchase." 

The  controlling  idea  In  the  opinion  is  that 
It  was  the  purpose  of  Congress  and  of  the 
Indians  to  preserve  such  property  only  to  the 
members  of  the  tribe.  The  holding  in  that 
case  has  become  a  rule  of  property  In  this 
state,  and  has  been  accepted.  If  not  indorsed, 
by  the  Supreme  Court  of  the  United  States. 
McDougal  V.  McKay.  237  U.  S.  372,  35  Sup. 
Ot  e05,  69  L.  Ed.  1001;  Pigeon  et  al.  v. 
Buck.  237  U.  S.  386,  36  Sup.  Ct  608,  69  L. 
Ed.  1007.  Tb\a  court,  by  veiled  suggestion, 
baa  at  various  times  indicated  doubt  as  to 
the  soundness  of  the  rule,  but  has  uniform- 
ly followed  the  same  on  the  theory  of  being 
Irannd  Iqr  tiie  dedslona  of  the  federal  courts 
■where  Indian  matters  are  Involved.  In 
-Thorn  T.  Cone.  47  Okl.  781, 160  Paa  701,  Mr. 
Justice  Kane  observes: 

"In  the  very  nature  of  things,  in  the  cases 
where  the  devolution  of  the  immediate  allotment 
from  the  goTemraent  Is  involved,  then  can  be 


no  propositus,  as  the  term  is  generally  under- 
stood, from  whom  succession  can  be  trsced  or 
degrees  of  consanguinity  reckoned.  The  best 
that  can  be  done  la  to  fit  as  nearly  as  may  be 
section  2531  of  chapter  49,  supra,  based  upon 
the  central  idea  of  the  common  law  of  preserving 
ancestral  estates  in  the  line  of  the  blood  from 
whence  they  came,  to  conditions  in  the  several 
Indian  Nations  wherein  the  principle  of  descent 
of  landed  estates  through  the  blood  of  an  ances- 
tor was  entirely  foreign." 

The  Supreme  Court  of  the  United  States 
in  McDougal  v.  McKay,  supra,  says: 

"And  not  only  would  it  b«  improper  for  us 
to  disregard  the  effect  of  the  decinons  already 
announced  by  the  Circuit  Court  of  Appeals  and 
the  Supreme  Court  of  Oklahoma,  which  are  sup- 
ported by  cogent  reasoning,  but  considering  the 
peculiar  and  rapidly  changmg  conditions  within 
the  state,  especial  consideration  must  be  ac- 
corded to  them.  We  accordingly  accept  the  doc- 
trine anuoanced  therein.  •  •  • " 

In  Bpplylns  tiie  rule,  we  do  not  And  tmt 
the  courts  have  yet  faced  a  case  like  the 
one  at  bar.  It  can  hardly  be  said  In  this 
particular  ease  that  the  right  to  the  allot- 
ment  was  received  as  a  birthright  from  an- 
cestors; Betsy  PrimouB  died  without  Inue; 
the  property  came  from  the  Cre^a,  bat  not 
from  her  ancestors,  for  she  had  no  Greek 
ancestors.  It  may  be  truly  obBerved  that, 
aa  a  CreiA»  she  la  the  beglnnliis  and  end  of 
her  line.  It  would  appear  that  the  title  to 
the  land  In  the  preinnt  case  was  acquired 
much  after  the  nature  ot  a  gift,  or,  perhaps, 
more  correctly  speaking,  aa  a  cooalderatlon 
for  aerrlcea  rendeied  or  tor  future  oaeful- 
uess.  However,  as  we  do  not  think  it  nec- 
essary to  determine  whether  this  la  ances- 
tral property  or  a  new  acquisition,  we  with- 
hold any  o^ton  In  that  respect 

We  have  been  asked  to  Impute  to  the  in- 
testate a  Creek  ancestry  and  an  Imaginary 
line  of  descent.  The  fiction  Indulged  in  the 
Shultbis-McDougal  Case,  like  Achilles*  wrath 
to  Greece,  Is  the  "direful  spring"  of  many  of 
the  woes  of  the  bench  and  bar  of  tb-ls  state. 
We  will  try  in  this  caae  to  confine  oar- 
selves  as  nearly  as  possible  to  facta  and  to 
a  construction  ot  the  statutes  involved. 

If  this  property  la  purely  ancestral,  the 
husband  cannot  inherit,  not  being  in  an  an- 
cestral line  with  the  intestate.  Ancestral  na- 
ture imputed  to  the  property  would  not  help 
any  of  the.  other  parties  to  this  controver- 
sy, for  none  of  them  descend  from  any  an- 
cestral sonroe  from  which  the  property,  ei- 
ther by  imputation  or  In  fact,  was  derived. 
The  Creek  blood  of  the  Boss  claimants  comes 
from  the  maternal  side  with  which  the  In- 
testate was  In  no  way  connected.  Giving  a 
reasonable  construction  to  the  first  proviso 
of  section  6,  supra.  It  Is  evident  that  the  in- 
tention of  the  Indian  tribe  and  of  Congreaa 
was  that  lands  and  money  of  the  tribe  should 
be  preserved.  If  possible,  to  citizens  of  the 
Creek  Nation  and  their  descendants,  and.  by 
so  holding,  the  court  in  the  Shulthls-McDov. 
gal  Case  could  have  given  the  property  as 
was  done,  to  the  father,  who  was  a  Creek,  to 
the  exdnaiMi  ot  the  mother,  wbo  was  a  doih 
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cltteen.  Bat  assumln?  that,  for  future  ex- 
igencies, it  was  proper,  by  analogy,  to  at- 
tribute ancestral  character  to  such  property, 
It  does  not  follow  that  the  analogy  Is  com- 
plete, nor  did  the  court  bo  hold.  If  the 
prop^ty  under  eoD^deratlon  la  purely  an- 
cestral. It  must  escheat  for  want  of  heirs  In 
the  Creek  ancestral  line  who  may  take. 
Lord  Coke  says: 

"Whenerer  lands  do  deaeenA  from  the  part  of 
the  motfara,  the  htin  on  the  part  of  the  father 
shall  never  inherit  and  likewiih  when  lands  de- 
scend from  the  part  of  the  fatDer.  the  beirB  on 
the  part  of  the  mother  win  nerer  inherit.'* 

The  courts  do  not  favor  eadieats,  nor  do 
we  think  it  possible  that  such  was  the  In- 
tention either  of  Congress  or  of  the  Creek 
Indiana 

The  fact  that  section  6  authorizes  Inher- 
itance non<dtlzeD  heirs  in  certain  events 
shows  that  it  was  the  intention  of  Congress 
and  of  the  Indian  tribe,  from  which  the  prop- 
erty came,  to  prevent  escheats.  The  first  as 
well  as  the  second  proviso  of  section  6  shows 
an  intention  to  prefer  citizen  heirs  over  non- 
citizens.  The  second  proviso  is  to  the  effect 
that,  if  there  be  no  person  of  Creek  citizen- 
ship to  take,  the  Inheritance  shall  go  to 
noncitizen  heirs  in  the  order  named  In  chap- 
ter 4d  of  Mansfield's  Digest.  Neither  of  the 
provisos  declares  that  tlie  heirs  shall  be  In 
the  particular  ancestral  line  from  which  the 
property  came;  the  letter  of  the  section  only 
requiring  that  those  tnkiug  be  of  Creek  citi- 
zenship, or  of  such  extraction,  if  possible. 
In  determining  how  the  descent  tn  this  case 
should  be  cast,  we  can  act  In.  harmony,  if 
need  be,  with  such  ancestral  character  as, 
according  to  the  decisions,  attaches  to  Creetc 
landa  We  are  Justified  in  saying  that, 
though  this  property  may  be  primarily  an- 
cestral,  yet,  as  the  property  originally  be- 
longed to  the  Creek  Nation,  subject  to  su- 
pervision by  the  federal  government,  the 
Creek  Nation  and  Congress  had  full  power, 
preparatory  to  the  allotting  of  the  same,  to 
establish  rules  for  Its  descent,  and  to  provide 
for  any  contingency  that  might  arise. 

Since  the  partially  ancestral  character  of 
such  property  was  established  by  a  construc- 
tion of  tliat  part  of  the  treaty,  providing  for 
descent  In  accordance  with  chapter  49, 
Mansfield's  Digest,  subject  to  the  modifica- 
tions in  section  6,  it  would '  be  reasonable 
to  hold  that,  in  the  event  of  failure  of  heirs 
along  that  ancestral  Ilue  from  which  the 
property  may  have  been  derived,  the  Inherit- 
ance should  be  cast  in  any  other  manner  that 
might  reasonably  appear  to  be  authorized  by 
the  agreement  between  Congress  and  the 
Creek  Nation.  It  would  follow,  therefore, 
that,  if  Betsy  Primous  left  no  blood'  kins- 
men who  were  Creek  citizens  or  Creeti  de- 
scendants of  such  citizens,  her  husband,  Joe 
Primous,  would  take  the  inherltanee,  he  being 
a  Creek  cltlpten.  However,  the  evidence 
shows  that  there  are  other  clnimants  not  only 
related  by  blood,  but  qualified  by  Creek 


dtizenshlp.  The  defendant  in  error  nrges 
that  such  kinsmen  cannot  take,  for  the  reason 
that  they  can  only  trace  their  relationship 
to  the  intestate  through  noncitizen  blood. 
Upon  a  reading  of  the  section,  It  will  bo 
discovered  that  no  such  requirement  was  con- 
templated.  It  would  be  impossible.  In  this 
case,  to  find  any  one  related  to  the  d^endant 
through  ancestral  Creek  blood,  for  no  suoh 
blood  coursed  her  veins.  The  defendant  in 
error  Is  wrong  for  a  further  reason.  Section 
2^  of  Chapter  49,  Mansfield's  Digest,  reads: 
"In  making  title  by  descent,  it  shall  be  no 
bar  to  a  demandant  that  any  ancestor  through 
whom  he  derives  his  descent  from  the  intestate 
is,  or  has  been,  an  alien." 

Missouri  has  an  identical  statute  as  to 
alienage  of  ancestors,  and  In  Sullivan  v. 
Burnett,  105  V.  S.  334,  26  L.  Ed.  1121,  the 
Supreme  Court  of  the  United  States,  constru- 
ing the  section,  says: 

"In  making  title  by  descent  it  may  be  that  his 
ancestor  is  or  was  an  alien,  without  inheritable 
blood,  either  at  cfKumon  law  or  by  statute.  That 
fact  would  ordinarily  constituta  an  insuperable 
difficulty  in  the  way  of  his  taking  or  holdrnf:  the 
estate.  But  the  statute  elsewhere  interposes  in 
his  behalf,  and  says  that  he  shall  not  be  barred 
in  tracing  his  descent  .from  the  intestate,  by 
reason  of  the  fact  that  any  ancestor  is  or  has 
been  an  alien— language  broad  eoongh  to  include 
a  living  as  well  as  a  dead  progenitor." 

It  is  also  beld  in  Oampbdl  v.  Oampb^l,  08 
N.  a  (S  Jones'  BqO  216,  that  dilldren  of  a 
living  alien  alxter  of  ttte  decedent  may  take 
the  Inheritance,  notwithstanding  they  trace 
thdr  relatl^shlp  to  the  decedent  through 
their  mother  who  is  an  alien.  These  dtations 
meet  th»  contenUon  of  defendant  In  error, 
and  also  answer  the  suggeatira  of  the  plala- 
tlff  In  error  Oiat  the  chlldmi  of  Joe  Bosia 
cannot  Inherit  because  tb^r  ftither  Is  living. 

The  tefit  being  that  Joe  Primous  la  now 
dead,  no  qneetion  of  curtesy  coDsummate  is 
Involved,  and  we  bold  that  the  entire  estate 
in  fee  simple  in  and  to  the  allotment  of  Betsy 
Primous,  deceased.  Is  vested  in  her  nearest 
kin  of  Greek  cltlsenahlp;  that  Is  to  say,  in 
the  living  children  of  Henry  Boss,  Sr.,  and 
Joe  Ross,  and  in  the  grandchild  of  Joe  Boss, 
who  takes  by  representation,  its  father  being 
a  deceased  Creek  idtlzen. 

[3, 4]  The  next  questl(Hi  to  be  determined  is 
what  interest  eaCh  of  the  belrs  named  has  in 
the  land.  We  are  not  left  in  the  daric.  since 
not  only  the  statutes  come  to  our  r^ef,  but 
we  are  assisted  by  a  construction  thereof  by 
the  Supreme  Court  of  Arkansas.  Section 
2630,  c.  49,  Mansfield's  Digest,  reads: 

"The  rule  of  descent  prescribed  in  the  last  pre- 
ceding section  shall  apply  in  every  case  where 
descendants  of  the  intestate,  entitled  to  share  fa) 
the  inheritance,  shall  be  In  equal  degree  of  con- 
sanguinity to  the  intestate,  so  that  those  who 
are  in  the  nearest  degree  of  consanguinity  shall 
take  the  shares  which  would  have  descended  to 
them,  bad  all  the  descendants  in  the  same  degree 
who  shall  have  died  leaving  issue  been  living, 
ao  that  the  Issue  of  the  descendants  who  shall 
have  difd  shall  respectively  take  the  abarea 
which  tbcir  parentsi  If  living,  would  Jn»Vft_rfr- 
eeived."  .... 
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Construing  whldi  Bectlon  the  coart,  to 
Garrett  v.  Bean,  51  Ark.  62, 8  S.  W.  435,  says: 

"If  tlie  persons  conowaiiig  the  nearest  dass 
of  kin  die  before  the  totestate,  the  next  elasa 

In  order  infaerita  in  its  own  right,  and  as  next 
of  kin.  Death  in  that  event,  operates  to  ad- 
vance the  next  class  nearest  to  the  intestate,  and 
Bubstttntes  the  perscms  in  it  in  the  i^ace  thus 
▼acated.  In  that  case  thrae  in  the  next  class 
so  advanced  inherit  in  their  own  rixht,  and  as 
next  of  kin-  and,  in  the  absence  of  statutory 
regoIatioDH,  if  equal  degree,  *  •  •  take  per 
stirpes;  'those  eqnal  In  degree  and  nearest  de- 
gree to  the  intestate  take  equal  shares  in  their 
own  right,  while  those  of  unequal  degree,  and 
one  step  further  removed  from  the  intestate, 
take  only  the  shares  their  ancestors  would  have 
taken,  if  alive.' " 

This  cause  Is  therefore  reversed  aa  to  all 
the  parties,  and  remanded  for  a  new  trial  In 
accordance  with  the  views  her^  expressed. 

FJOR  CURIAM.   Adopted  In  whole. 


IiBTOHEB  V.  MALONBT  ct  el.   (No.  8825!) 
(Bnpreme  Oonrt  of  Oklahtuna.   April  16,  1918. 
Bebearing  Denied  May  21,  19ia) 

fSyllabua  hp  fA«  Court.) 

1.  Evidence  «s»208(^— Plbadikg  «=»36(7)— 
TauL  «=9l43— Aouusioirs— Qunmoic  fob 

JUBT. 

The  allegations  in  a  petition  which  has  been 
superseded  by  amended  petition  complete  within 
itself,  and  which  does  not  make  the  original  pe- 
tition  a  part  thereof  by  reference  or  otherwise, 
are  not  conclusive  upon  the  plaintiff,  but  may 
be  introduced  in  evidence  as  admissions  against 
interest,  subject  to  be  denied  or  explained  by  the 
lilaintiff,  and  the  question  ralsea  between  the 
allegations  in  the  original  petition  and  the  tes- 
timony denying  or  explaining  sach  allegationB  is 
a  question  of  fact  for  the  jury. 

2.  Pbihcipai.  and  Aoent  4=»146(2)— Nondis- 

CLOBVBB  OF  AQ EN OT— LIABILITY  OF  AOENT. 

One  who,  without  disclosing  bis  agency,  en- 
ters into  a  contract  in  hia  own  name  with  one 
who  has  no  knowledge  of  his  agency,  binds  him- 
self. 

3.  Mines  and  Minsbau  «sal09  —  Goittbact 
TO  Dbili.  Will  —  Bbbach  —  Mxabuu  of 
Damaoeb. 

Where  plaintiff  enters  Into  a  contract  with 
defendant  to  drill  an  oil  wdl  to  a  stipulated 
depth  at  a  stipulated  price  per  foot,  and  plain- 
tiff commences  drilling  snd  drills  to  a  depth  of 
ten  feet,  when  a  dispute  arises  over  the  lease 
and  the  defendant  delays  drilling  and  requests 
plaintiff  to  remain  on  the  lease  until  an  adjust- 
ment of  the  dispute  can  be  made,  then  finally 
stops  the  drilling  altogether  and  prevents  the 
completion  of  the  well,  an  instroction  which  In 
effect  defines  the  measure  of  damages  which 
plaintiff  is  entitled  to  recover  as  expenses  nee- 
essarilj  incurred  in  moving  the  rig  and  drilling 
machinery  to  location,  necessary  expenses  in 
rigging  up  and  drilling  to  the  point  when  later* 
rupted,  and  reasonable  compensation  for  the 
plaintiff's  loss  of  time  in  remaining  on  the 
premises  at  the  special  instance  and  request  of 
the  defendant,  under  the  pleading  and  evidence, 

Eroperly  states  the  measure  of  damages  to  whidi 
se  plaintiff  is  entitled  to  recover. 

Commlsstonera'  Opinion,  UMtAoa  No.  8. 
Error  from  Superior  Court,  TuLsa  Ooanty; 
M.  A.  Breckinridge,  Judge. 

Action  by  James  T.  Maloney  against  F.  B. 


BBFOBXEB  '  (OkL 

Letcher  and  the  Canadian  Oil  &  Ges  Cont- 
pany.  Judgment  for  plaintiff,  motion  of 
defendant  Letcher  for  new  trial  OTermled, 
and  he  brings  error.  Affirmed. 

H.  B.  Martin  and  B.  A.  Beynolds,  both  of 
Tulsa,  for  plaintiff  In  error.  G.  C.  SpUlers, 
of  Tulsa,  for  def«idant  In  exxw  Janes  T. 

Maloney. 

PBYOR,  O.  This  action  was  commCTced 
on  the  22d  day  of  October,  1912,  in  the  su- 
perior court  of  Tulsa  couqty,  by  James  T. 
Maloney  against  the  plaintiff  In  error,  F.  B. 
Letcher,  and  the  defendant  in  error  Ca- 
nadian Valley  Oil  &  Gas  Company,  to  recov- 
er damages  for  breach  of  an  oil  and  gas 
drilling  contract  The  parties  will  be  refer- 
red to  as  they  appeared  In  the  trial  court. 

The  plaintiff  alleges,  In  substance,  In  his 
amended  petition,  that  on  the  7th  day  of 
September,  1912,  he  entered  into  an  oral 
contract  with  the  defendant  P.  B.  Letcher 
to  dilU  for  the  said  F.  B.  Letcher  an  ott  well 
on  a  quarter-section  of  land  lying  in  Tulaa 
county  to  the  depth  of  1,260  feet;  that  the 
contract  price  for  the  drilling  of  said  well 
was  85  cents  per  foot;  that  In  pursuance 
to  the  said  contract  be  moved  all  necrasary 
drilling  macmaery  and  equipment  on  said 
premUies  and  commenced  drilling  and  drill- 
ed to  the  depth  of  10  feet,  when  there  arose 
a  dispute  between  Letcher  and  J.  H.  Wine- 
miller  as  to  the  lease  on  the  premises,  and 
the  d^endant  suspended  the  drilling  and 
had  the  plaintiff  to  wait  for  39  days  until  tbe 
adjustment  of  the  controversy  as  .to  tbe 
lease,  and  at  that  time  stopped  tbe  drilUns 
altogether  and  prevented  the  plaintiff  from 
completing  the  well  under  the  contract ;  that 
the  plaintiff  has  been  damaged  In  the  sum 
of  fl,353  by  the  wrongful  acts  of  the  de- 
fendant in  preventing  the  plaintiff  from  com- 
pleting said  well  under  bis  contract.  In  ex- 
penses In  moving  the  madilnery  and  equip- 
ment on  the  pramises,  and  in  loss  ct  time. 

The  answer  of  tbe  defoidant  LeUSier  ad- 
mits the  execution  of  tbe  ccmtract,  but  al- 
lies that  tbe  same  was  ^ecnted  by  Um  aa 
president  of  13ie  Canadian  OU  A  Gas  Com- 
pany, and  that  the  contract  was  made  and 
entered  into  on  bdiaU  of  said  company,  and 
that  tbe  defendant  Letcher  was  In  no  wise 
llaljle  under  ^Id  contract,  hut  tbat  the  lia- 
bility, If  any,  was  a  llabUi^  at  the  dtfend- 
ant  oil  company,  and  that  plaintiff  knew  at 
the  time  of  tbe  making  of  the  contract  that 
tbe  contract  was  being  made  for  and  on  be- 
half of  tbe  defendant  oil  and  gas  company. 

The  cause  was  tried  to  the  court  and  Ju- 
ry, and  Judgment  was  had  for  the  plaintiff  In 
the  sum  of  $1,180.  The  defendant  filed  mo- 
tion for  new  trial,  which  was  overruled,  and 
he  appeals  to  this  court. 

The  assignment  of  error  of  tlie  defend- 
ant, stated  briefly,  are:  (1)  That  the  verdict 
.  of  the  Jury  was  not  supported  1^  tbe  evl- 
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dence;  that  the  trial  coart  erred  In  ad- 
mitting any  eTidence  on  the  part  ot  the  plain- 
tiff against  the  defendant  F.  E.  Letcher;  (8) 
that  tbe  court  erred  in  Its  Instructlona  to  the 
Jury. 

[1]  The  plaintiff  in  hia  original  [KtlUon  al- 
leged that  the  contract  was  entered  Into  with 
the  defendant  Letcher  and  tbe  defendant 
Canadian  Valley  Oil  &  Gas  Company.  It  Is 
tbe  contention  of  the  def^dant  Letcher  that 
the  plaintiff  Is  bonnd  by  the  allegations  of 
his  original  petition,  and  that  under  his  orig- 
inal petition  be  could  only  recover  against 
the  defendant  oil  and  gas  company,  and 
there  was  no  liability  on  behalf  of  the  de- 
fendant Letcher ;  that  Letcher  only  acted  as 
agent  for  tbe  defendant  oil  and  gas  com- 
pany, his  principal ;  and  that  the  plaintiff 
conld  not  introduce  evidence  to  deny  or  con- 
tradict the  allegations  of  defendant. 

While  It  Is  a  general  mle  that  the  pleader 
is  bonnd  by  the  all^atlons  of  his  pleading 
and  cannot  introduce  evidence  oontradlctlng 
tbe  facts  alleged,  there  is  a  distinction  be- 
tween a  pleading  that  has  been  substituted 
by  amended  pleading  and  the  one  on  which 
the  Issues  are  made.  The  plaintiff  went  to 
trial  on  tbe  amended  petition. 

When  an  amended  pleading  la  complete 
within  Itself  and  does  not  make  the  original 
pleading  a  part  thereof  by  reference  or  oth- 
erwise, it  becomes  a  subatitnte  for  and  su- 
persedes the  original  pleading,  and  the  cause 
of  action  stands  for  trial  on  the  amended 
pleading  and  the  original  pleading  ceases  to 
be  a  part  of  the  record,  and  the  allegations 
contained  In  tbe  original  pleading,  eubsti- 
tnted  and  superseded  by  the  amended  plead- 
ing, are  not  conclusive  on  pleader,  but  the 
original  pleading  may  be  Introduced  in  evi- 
dence as  admissions  of  tbe  pleader  against 
his  interests.  However,  such  admissions  are 
flubject  to  be  denied,  contradicted,  and  ex- 
plained, and  the  Issues  raised  by  the  admis- 
sions in  such  pleading  and  the  evidence  in- 
troduced by  the  pleader  to  contradict  or  ex- 
plain such  admissions  are  questions  of  fact 
to  be  determined  by  the  Jury.  lALne  v.  Choc- 
taw, Okl.  ft  Qulf  Ry.  Co.,  19  Okl.  324,  01  Pac. 
883;  Gaar,  Scott  ft  Co.  v.  Rogers,  46  Okl.  67, 
148  Pac.  161. 

The  testimony  of  the  plaintiff  refutes 
squarely  whatever  admissions  there  may  be 
In  his  original  petition  as  to  his  knowledge 
or  notice  of  the  interest  of  the  Canadian 
Yall^  Oil  ft  Oas  Company  In  the  ccmtract. 

[21  The  law  Is  well  established  that,  where 
an  agent  enters  Into  a  contract  with  a  third 
person  and  does  not  disclose  to  the  third 
person  his  principal,  the  agent  Is  liable  upon 
the  contract,  unless  the  third  person  has 
knowledge  that  the  agent  has  acted  for  his 
principal. 

"If  he  would  avoid  personal  liability  to  dis- 
close hia  agency,  and  not  upon  others  to  discov- 
er it,  it  is  net  therefore  enough  that  the  other 
par^  has  the  means  of  aacertaining  the  name 
of  toe  principal;  he  mnst  have  actual  knowl- 
edge or  the  agent  wiU  be  boond.  There  la  no 


hardship  to  the  agent  in  this  rule,  as  be  always 
had  it  in  his  power  to  relieve  himself  from  .per- 
sonal liabUity  by  fall?  disclosing  his  prinapal 
and  contracting  only  in  the  latter  s  name.  If  he 
does  not  do  this,  it  may  well  be  presumed  that 
he  intended  to  make  himself  personally  respon- 
sible. Tbe  subsequent  disclosure  of  the  princi- 
pal by  the  agent  is  not  anffident,  nor  is  the 
commencement  of  an  action  against  the  princi- 

Eal  conclusive  evidence  of  an  intentioQ  to  hold 
im  alone.  Nothing  short  of  satisfaction  from 
the  principal  would  in  such  a  case  be  conclusive 
evidence  of  a  discharge  of  the  agent"  Mecliem 
on  Agency,  i  5&4,  quoted  with  approral  in  Mc- 
Connell  v.  HoWerman,  24  OH.  129,  im  Pac. 
598 ;  Caiman  t.  Kreipke.  40  Okl.  516,  139  Pac. 
698 ;  Clark  and  Skyles  Law  of  Agency,  |  556; 
Deming  Inv.  Co.  v.  McGrady.  1B7  Pac.  737. 

The  plaintiff  teetlfled  positively  that  he 
had  no  tmowledge  of  Letdier  acting  for  the 
oil  and  gas  company ;  that  the  first  time  he 
was  infnrmed  Oiat  flie  defendant  Let(Aer 
bad  acted  tMr  Oie  oil  and  gas  company  In 
mafcbig  said  contract  was  after  the  contract 
had  been  breadtied  and  the  plaintiff  and  de- 
fendant Letcher  were  trying  to  oompromlae 
the  difference  between  them.  As  wen  above, 
the  dladoanra  of  the  prlndpol  of  tbe  agent 
moat  be  made  before  or  at  the  time  of  enter- 
ing Into  the  contract  with  a  third  person,  and 
tlie  dtadOBure  of  the  agent's  principal  subse- 
quently Is  not  sofBdnit 

[I]  Tbe  defendant  Letcher  contends  that 
the  court  erred  in  its  instructions  an  to  the 
law  governing  and  determining  the  damages 
plaintiff  had  suffered.  Tbe  court  Instructed 
the  Jury  in  effect  that  the  measure  of  dam- 
ages which  plaintiff  was  entitled  to  recover 
would  be  the  expense  necessarily  Incurred  in 
hauling  said  rig  and  macdilnery  from  the 
point  north  of  Tulsa  to  the  said  location,  the 
expenses  necessarily  Incurred  in  rigging  up 
and  drilling  to  the  point  where  Interrupted. 
If  any,  the  reasonable  compensation  for  the 
plalntlirs  services  In  removing  said  rig,  rea- 
sonable ccHnpensatlon  for  the  enforced  Idle- 
ness of  the  rig,  If  any,  while  remaining  upon 
said  premises,  and  the  reasonable  value  of 
the  plaintiff's  services  lost  during  said  time 
In  remaining  on  the  premises  at  the  special 
Instance  and  request  of  defendant. 

TtdB  instruction,  under  the  pleadings  and 
evidence,  fairly  and  Impartially  stated  the 
law  as  to  the  measure  of  damages  to  which 
plaintiff  was  entitled,  and  the  Instruction 
given  by  the  court  is  In  conformity  with  the 
law  laid  down  in  the  case  of  First  National 
Bank  Building  Go.  v.  Vandenberg,  29  Okl. 
688,  119  Pac.  224;  also,  the  InstructiiHi  of 
the  court  Is  supported  by  the  case  of  United 
States  V.  Behan,  110  U-  S.  339,  4  Sup.  Ct. 
81,  28  L.  Bd.  168. 

As  to  the  contention  that  the  evidence  does 
not  sustain  the  verdict  of  the  Jury,  an  ex- 
amination of  the  evidence  riearly  ^owb  that 
the  verdict  la  amply  sustained  by  ttie  evi- 
dence In  this  case. 

'Rierefore  tbe  Judgment  of  the  trial  court 
should  be  affirmed. 

PSB  ODBIIAH.   Adopted  In  wbols^ 
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MORGAN  r.  STATB.    (No.  A.-327S.) 

(Crimin&I  Court  of  Appeals  ot  OUalioma.  May 

18, 

/StttabuM  bv  the  Court.) 

Cbiminal  Law  ^s»1131(4)  —  Appeal  —  De- 
fendant's Absence  fbom  State  —  Dis- 

HISSAL. 

Where  a  defendant  baa  been  convicted  and 
appeals  from  the  judgment  and  sentence,  this 
court  will  not  consider  bis  appeal  anless  de- 
fendant is  where  be  can  be  made  to  respond 
to  any  judgment  or  order  which  may  be  ren- 
dered or  entered  in  the  case,  and,  where  he 
leaves  the  state  and  is  convicted  of  crime  in 
another  state  pending  the  detenninatlon  of  hia 
appeal,  this  court  wvl  on  proper  motion  dis- 
miss the  appeal. 

Appeal  from  District  Court,  Carter  Coun- 
ty;  W.  F.  Freeman,  Judge. 

Kirk  Morgan  was  convicted  of  burglary, 
and  lie  ai^eals.   Appeal  dismissed. 

J.  B.  Champion  and  Brown  &  WllUams, 
all  of  Ardmore,  for  plaintiff  in  error.  The 
Attorney  General,  B.  McMUIan.  Aast  Atty. 
Gen.,  and  A.  J.  Hardy,  Ca  Atty.,  of  Ardmoce^ 
for  tba  State. 

DOTLE,  P.  J.  Plaintiff  In  error.  Kirk 
Morgan,  was  convicted  in  the  district  court 
of  Garter  county  on  an  information  dharging 
that  on  or  about  the  8th  day  of  May,  1916, 
he  committed  the  crime  of  burglary  by  un- 
lawfully, feloniously,  and  burglariously 
'  brvaliing  and  entering  a  building  at  number 
23  North  Washington  street,  city  of  Ard- 
more. His  punishment  was  fixed  at  Impris- 
onment in  the  penitentiary  for  the  term  of 
two  years.  From  the  judgment  rendered  on 
the  verdict  an  appeal  was  perfected  by  filing 
In  this  court  on  March  4,  1918,  a  petition  In 
error  with  case-made.  On  May  7, 1918,  coun- 
sel for  the  state  filed  a  motlfm  to  dismiss 
his  appeal  in  part  as  follows: 

"As  ground  for  said  dismissal,  the  Attorney 
General  says  that  pending  said  appeal  the  said 
Kirk  Morgan  has  left  the  jurisdiction  of  the 
courts  of  Oklahoma;  that  he  was  on  the  26th 
of  February,  1918,  confined  in  the  coanty  jail 
of  Lob  Angeles,  Cal.,  for  the  theft  ot  automo- 
biles; this  charce  ia  made  in  pursuance  of  the 
affidavit  of  S.  H.  Harris,  who  saw  him  and 
talked  to  him  while  in  said  California  jail, 
which  affidavit  and  the  affidavit  of  A.  J.  Hardy, 
the  county  attorney  of  Garter  county.  Okl,  are 
hereto  attached  and  made  a  part  of  this  mo- 
tion. Also  copy  of  the  judgment  showing  that 
snid  Kirk  Morgan  was  sentencpd  to  serve  a 
term  of  from  one  to  ten  years  Id  San  Quentin 
Prison,  in  the  superior  court  ot  Ijos  Angeles, 
for  the  theft  of  an  automobile." 

In  the  response  filed  the  material  aver- 
ments of  the  motion  are  not  denied. 

We  are  of  the  oplnl<m  that  the  motion  to 
dismiss  the  appeal  should  be  sustained  as 
coming  within  the  rule  dedared  by  this 
court  In  numerous  decisions  that  this  court 
will  not  consider  an  appeal  unless  the  plain- 
tiff In  error  Is  where  he  can  be  made  to 
respond  to  any  Judgment  or  order  which  may 


be  rendered  or  entered  in  the  case.  It  fol- 
lows that  plaintiff  in  errw  has  waived  the 
right  to  have  his  appeal  in  this  case  consid- 
ered and  determined. 

The  appeal  Is  therefore  dlsmiSBed.  Man- 
date forthwith. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


MORGAN  r.  STATE.    (No.  A-8295.) 
(Criminal  Court  ot  Appeals  of  Oklahoma.  May 

18,  1918.) 

Amraal  from  District  Court,  Carter  Coun^; 
W.  F.  Freeman,  Judge. 

Kirk  Morgan  was  convicted  of  burglary,  and 
appeals.   Appeal  dismissed. 

J.  B.  Champion  and  Brown  ft  Williams,  all 
of  Ardmore,  for  plaintiff  in  error.  The  Attor- 
ney General,  R.  McMillan,  Aast.  Atty.  Gen., 
am  A.  J.  Hardy,  Co.  Atty.,  of  Ardmore.  for 
the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Kir* 
Morgan,  was  convicted  in  the  district  court  of 
Carter  county  on  an  information  cbnririnc  that 
on  or  about  the  20th  day  of  August.  1917.  he 
committed  the  crime  of  burglary  by  unlaw- 
fully, feloniously,  and  burglariously  breaktnic 
and  entering  in  the  nighttime  a  certain  bnfld- 
ing  within  Uie  curtilage  of  the  dwelling  bouse 
of  (i.  E.  Lamb,  at  lfll«  B  street,  in  the  city  of 
Ardmore.  His  punishment  was  fixed  at  im- 
prisonment in  the  penitentiary  for  the  term  at 
two  years.  From  the  Judgment  rendered  on 
Hie  verdict  an  appeal  was  perfected  b^  filing 
In  this  court  on  March  20,  1918,  a  petition  is 
error  with  case-made. 

On  May  7,  1918,  counsel  for  the  state  ffleil 
a  motion  to  dismiss  his  appeal  on  the  ground 
that  sinee  the  appeal  was  taken  he'  left  the 
state  and  was  convicted  on  the  19th  of  April. 
lOifi.  of  Rrand  larceny  In  the  superior  court 
of  TjOS  Angeles  county.  Oal„  and  was  nentencM 
to  imnrlsonment  in  thf  state  prison  of  the  state 
of  California  at  San  Ouentin  for  the  ti^rm  pre- 
scribpd  by  law.  The  sho'ving  made  is  the  same 
sn  thnt  in  the  case  of  Morean  v.  State.  No. 
3278,  173  Pac.  974.  this  day  decided. 

In  &e  response  filed  the  material  averments 
of  the  motion  to  dismiss  are  not  denied.  It  fol- 
lows that  plaintiff  in  error  has  waived  the 
right  to  have  his  appeal  in  this  case  consid- 
ered-and  determined. 

The  appeal  is  therefore  dismissed.  Mandate 
fortbwitli. 


MEIGS  V.  STATE.     (No.  A-29S5.) 
(Criminal  Court   of   Appeals   ot  Oklahoma. 
May  18,  1018.) 

(SptUbut  hy  Me  CoarfJ 

1.  Cbtmihal  Law  «»11R0(4)  —  Amur.  — 
Briefs— Affibuance. 

Where  a  defendant  appeals  from  a  judg- 
ment of  conriction  In  a  felony  case,  and  no 
briefs  are  filed,  or  oral  argument  made,  tliis 
court  win  examine  the  Information,  the  in- 
structions of  the  court,  aod  the  judgment;  if 
no  fundamental  error  is  apparent,  and  the 
evidence  is  sufficient  to  support  the  verdict,  the 
judftment  will  be  affirmed. 

2.  RoBBEBT  *=»24(1>— SuFPicmrcT  or  Evi- 

DBKCi:. 

In  a  prosecution  tor  conjoint  robbery,  the 
evlflenee  examined,  and  held  to  snstala  the  ver- 
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diet  and  Jndgmait  of  eon^etion,  and  that  no 
material  error  vas  committed  on  th«  trial. 

.  Appeal  from  District  Court,  Ghergkee 
Goimtr ;  Jolrn  H.  Pltcbford.  Judge. 

SllAS  Meigs  was  convicted  of  n^b^,  and 
he  appeal&  Affirmed. 

George  M.  Hughes,  of  Moskosee,  for  plaln- 
tur  in  error.  R.  IKAfillan,  Asst.  Attjr.  Oen., 
for  the  8tat& 

DOTLE,  P.  J.  This  appmX  Is  from  a  Judg- 
ment of  the  district  court  of  Cherokee  coun- 
t7,  rendered  oa  the  22d  day  ot  December, 
In  pursuance  of  a  verdict  convlctlDg 
Silas  Meigs  of  conjoint  robbery,  and  assess- 
ing his  punishment  at  lmpris(Hmient  In  the 
penitentiary  for  the  term  of  14  years. 
■  It  appears  from  the  record  that  the  plaln- 
•  tlfF  In  error  Silas  Meigs  and  George  Nave 
were  Jointly  charged  with  robbing  one  G.  Boss 
Williams  of  some  ¥80,  conjointly  committed. 
Whan  the  case  was  called  for  trial  a  sever- 
ance was  demanded  and  granted.  The  state 
elected  to  try  Silas  Meigs.  The  evidence 
shows  that  on  the  evening  of  the  day  alleged 
In  the  informatlixi  about  8  o'clodc  C  Ross 
WUllama'  and  four  or  Ave  others  vrere  sit- 
ting aronnd  a  lantern  on  the  grounds'  of  the 
old  Seminary  at  Park  Hill,  and  several  were 
playli^  cards,  when  the  defendants  appeared 
with  voasks  on  their  faces.  Nave  held  a 
Winchester  on  the  party ;  Meigs  held  a  pistol, 
and  said.  "Sit  still,  boys!"  and  Nave  said. 
"Hold  up  your  hands !"  Meigs  then  searched 
each  of  those  present,  and  took  what  money 
and  valuables  they  had,  taking  from  C  Boss 
Williams  the  money  alle^  in  the  Informa- 
tton. 

Three  or  four  ot  those  present  testified  that 
they  recognized  the  defendant  Meigs  by  his 
vcrioe  and  by  his  dotbes,  and  that  th^  spoke 
to  him,  calling  htan  by  his  name.  0.  Ross  Wn- 
llams  testified  that  he  was  a  druggist  at  Park 
Hilt,  and  had  known  Silas,  or,  as  he  is  cchu- 
moifly  calledi'Tut,"  Iti^gs  for  several  years ; 
that  the  party  were  all  sitting  around  a  lan- 
tern playing  cards  when  the  defendants  ap- 
peared masked  and  with  guns  in  thdr  bands. 
He  spoke  to  Meigs  and  said,  "Come  od.  np, 
'Tut,'  and  alt  down,  nod  be  peaceiU)le and 
Meigs  stepped  iqp  and  punched  hfan  In  the 
back  with  his  idstol,  and  took  his  pot^etbook 
from  blm,  and  then  searcdied  and  robbed  the 
othw  boys. 

For  the  defense  Boone  Meigs  testified  that 
he  lived  with  his  father  about  a  mile  and  a 
quartw  fnua  the  <dd  S^nlnary,  and  the  «v&i- 
ing  of  the  robb«y  when  he  wait  to  bed  about 
8  o'clock  bis  brother  Silas  was  slttli^  on  the 
porch ;  that  he  did  not  know  whm  Silas  went 
to  bed,  bat  the  neact  moniing  abont  2  o'clock 
the  sberlir  appeared  and  woke  him  up,  and 
Silas  was  In  the  bed  on  tbtf  porch  with  him. 
Submit  Wicket  testified  that  Silas  was 
hex  half-bnrther ;  that  she  was  at  her  father's 
place  on  the  nl«^t  of  the  robbery,  and  heard 


Silas  go  to  bed  abont  two  boors  after  her 
brother  Boone  had  g<«e  to  bed.  The  defend- 
ant did  not  testify. 

Tttd  errors  assigned  are  that  the  verdict 
and  Judgment  were  contrary  to  both  the  law 
and  the  evidence  of  the  case ;  that  the  court 
erred  in  denying  defendant's  motion  to  with- 
draw his  plea  of  not  guilty,  and  to  file  In  lieu 
thereof  a  demurrer  to  the  information ;  thiit 
the  court  erred  In  denying  the  defendant's 
motion  for  a  new  trial. 

[1]  No  briefs  have  been  filed  and  no  ap- 
pearance made  for  oral  argument.  The  case 
was  submitted  on  the  record,  auder  the  rule 
applicable  In  felony  convictions  that  where 
DO  briefs  are  filed  or  oral  argument  made  the 
court  will  examine  the  information,  the  in- 
structions given,  the  judgment  uid  sentence, 
and  If  no  fundamental  error  Is  apparent, 
will  affirm  the  judgment. 

[2]  We  have  carefully  examined  the  record 
and  find  the  Information  sufficient,  and  the 
charge  of  the  court,  to  which  no  spedflc  or 
general  objection  was  made  or  exception  tak- 
en, was  full  and  adequate  to  the  proper  In- 
structloD  of  the  jury  upon  the  law  of  the 
case.  The  evidence  of  the  defendp.nt's  guilt 
Is  ctmcluslve.  Upon  a  review  of  the  entire 
record,  we  are  unable  to  find  any  serions  or 
substantial  error.  The  judgment  of  the  low- 
er court  is  therefore  affirmed. 

ARMSTRONG  and  HATSON,  33.,  concur. 


YAUGHAN  V.  STATE.   (No.  A-2841.) 
(Criminal  Court  of  Appeals  ot  Oklahoma. 

May  25.  1918.) 

(ByltaT)u$  hv  Editorial  Staff.) 

1.  Intozicatino  Lkiuobs  <=9236(ll)  —  t7iT- 

LAWFDL  SaU£ — SuFFTCIBNCT  OF  EVIDENCE. 

In  a  prosecution  for  an  unlawful  aale  of 
intoxicating  liquor,  evidence  Md  to  sostain  a 

ccuvictioB. 

2.  CBniiKAi-  Law  <8=>1159(2)— AppeaI/— Coh- 

VIcnON— SumOIERCT  OF  BVIDENCK. 

Evidence  will  not  be  held  to  be  insufficient 
to  support  a  judgment  of  conviction,  where  there 
is  any  reliable  evidence  on  which  jury  might 
have  reasonably  concluded  that  defendant  was 
guilty,  as  the  court  may  not  substitute  its  judg- 
ment oB  questions  of  fact  for  that  of  the  jury. 

Appeal  from  County  Court,  Atoka  County ; 
W.  M.  Ralney,  Judge. 

J.  H.  Vaughan  was  convicted  of  the  crime 
of  selling  intoxicating  liquor,  and  sentenced 
to  pay  a  fine  of  fSO  and  to  serve  80  days  in 
jail,  and  appeals.  Jodgmmt  affirmed. 

Jones  &  McCasland,  at  Att^,  for  plaintiff 
in  error.  S.  P.  Freellng,  Atty.  Qea.,  and  R. 
McMillan,  Asst  At^.  Gen.,  for  the  State. 

PQB  CURIAM.  But  one  question  la  pre> 
seated  by  couns^  for  lAaintlfl  in  error  as  a 
reason  for  the  reversal  of  this  judgment, 
to  wit,  that  the  evidence  Is  insufficient  to 
sustain  same.   The  entire  evidence  Is  from 
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witnesses  who  were  produced  by  the  state 
The  defendant  did  not  testify,  nor  did  he  of- 
fer any  witnesses  in  his  behalf. 

[1]  In  sabstauce,  the  state's  witnesses  tes- 
tified to  the  effect  that  In  the  month  of  t'eb- 
mary,  1916,  they  had  collected  at  the  resi- 
dence of  Robert  Weathers,  the  son-in-law  of 
plaintiff  in  error,  Vaughan,  In  Atoka  county, 
Okl. ;  that  Weathers  was  In  iwssesslon  of  a 
barrel  of  Choctaw  beer,  which  was  Intoxicat- 
ing, and  that  several  parties  drank  three  or 
fonr  gallons  of  this  beer  on  that  occasion. 
All  of  the  parties  testified  that  Vaaghan  was 
given  a  sum  of  money,  either  $1  or  $2  for  tbe 
amount  of  beer  drank  on  that  occasi<m,  and 
that  Weathers  drew  the  same  from  the  keg. 
The  parties  testified  tliat  they  did  not  know 
who  owned  the  beer ;  that  nobody  claimed  It ; 
but  the  evidence  showed  that  both  Weathers 
and  Vaughan,  who  were  Jointly  charged  with 
making  the  sale,  were  in  active  control  of 
this  beer,  and  together  were  jieddllng  same. 
There  is'  no  dlsputti^  the  fact  that  there 
was  a  sale  of  Intoodcatlng  liquor,  called 
Ohoctftw  beer,  on  that  occasion,  and  that  the 
defendant,  Vaughan,  was  actively  participat- 
ing in  sneh  sale  together  with  his  son-in- 
law.  Weathers.  This  evid»ice  stands  undis- 
puted and  undenied,  and  is  a^nply  sufficient 
to  sustain  this  verdict  and  Judgment  of  con- 
viction. 

[J]  Under  the  repeated  holdings  of  this 
court,  the  evidence  will  not  be  held  to  he  In- 
sufl!iclent  to  support  a  judgment  of  conviction, 
where  there  Is  any  reliable  evidence  from 
which  the  Jury  might  have  reasonably  con- 
cluded that  the  defendant  was  guilty.  The 
court  Is  not  at  liberty  to  substitute  its  Jui^- 
ment  on  qnestifnis  of  fact  tor  that  of  Juries 
In  this  state. 

The  Judgment  is  affirmed. 


BRTCE  V.  STATE     {No.  A-2344.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  May 
18,  1918.) 

(Bi/llaiut  ly  the  Court.) 

1.  CaiMiNAt.  Law  «=»1084— Appeal— Supek- 
SROKAS  Bond. 

Where  a  person  fs  convicted  of  criAe.  and 
perfects  an  appeal  to  the  Criminal  Court  of  Ap- 
peals, he  is  not  entitled  to  j^ve  a  supersedeas 
bond,  and  leave  the  jurisdiction  widioat  proper 
orders  permitting  him  to  do  so. 

2.  CBrmiNAL  Law  «=»1131(5)  —  Appeal  — 

BbEAOU  of  SUPBB8BOBAS  BOND  —  DISPOSI- 
TION or  Case.  ,  . 
When  a  person  who  has  been  convicted  of  a 
crime  appeals  and  gives  bond  to  stay  tbe  execu- 
tion of  the  sentence  during  the  pendency  of  the 
appeal,  and  violates  the  conditions  of  bis  bond 
hy  leaving  tiie  state  without  leave  of  conrt,  It  is 
within  the  discretion  of  the  court  whether  it 
will  proceed  to  a  decision  of  the  cause,  or  Asr 
miss  the  qppeal. 

Appeal  from  District  Court,  Cleveland 
County ;  B.  iCidfUlan,  Judge. 
B.  R.  Bryce  (Brice)  was  convicted  of  the 


crime  of  obtaining  property  imder  false  pre- 

t^ises.  and  he  ai^eals.   Appeal  dismissed. 

Prulett  &  Sniggs,  of  Oklahoma  City,  for 
plaintiff  in  error.  S.  P.  Freellng,  Atty.  Gen., 
for  the  State 

MATSON,  J.  Plaintiff  in  error  was  con- 
victed In  the  district  court  of  Cleveland  coun- 
ty of  the  crime  of  obtaining  property  under 
false  pretenses,  and  was  sentenced  to  serve 
a  term  of  three  years  in  the  state  penlt«itla- 
ry.  Appeal  was  taken  from  said  Judgment  of 
Mmvlctlon  to  this  court,  which  was  lodged 
in  this  court  on  the  1st  da;  of  October,  1914, 
and  subsequently  submitted  for  decision. 
After  the  submission  of  said  cause,  and  while 
same  was  priding  for  decision,  the  Attorney 
General  filed  a  motion  to  dismiss  the  appeal, 
which  la  as  follows: 

"Comes  S.  P.  Freellng,  Attorney  General  for 
the  state  of  Oklahoma,  and  moves  the  court  to 
dismiss  tbe  appeal  in  the  above  styled  and  men- 
tioned case,  and  for  reason  for  so  doing  sajrar 
Said  E,  R.  Brice  was  convicted  in  the  district 
court  of  Cleveland  county,  Okl..  and  the  ver- 
dict and  judgment  was  appealed  to  this  court 
October  1,  1914.  Since  that  time  said  Brice  has 
been  out  of  the  custody  of  the  sheriff  of  that 
couDty,  and  on  bond.'  Tour  Attorney  General 
has  learned  that  the  said  Brice  (who  sometimes 
spells  his  name  Bryce  and  sometimes  Brice), 
during  the  existence  of  said  bond,  and  during 
November,  and  February  of  1917,  and  1918,  has 
left  the  jurisdiction  of  the  state  of  Oklahoma, 
and  put  himself  under  tbe  jurisdiction  of  the 
courts  of  Texas,  another  and  a  different  states 
More  than  that,  on  both  dates  he  was  engaged  in 
the  violation  of  the  law  of  each  of  said  states. 
Thus,  this  court  lost  jurisdiction  over  said  Brice, 
and  his  bondsmen  in  this  state  lost  jurisdiction 
of  bis  person,  and  he  himself  voluntarily  chang- 
ed the  whole  relation  of  all  said  parties  by  going 
out  of  the  state  of  Oklahoma  into  another 
state.  Ajb  evidence  of  this  change,  your  Attor- 
ney General  files  the  affidavit  of  J.  D.  Key,  sher- 
iff of  Wilbarger  county,  Texas,  marked  and 
filed  as  Exhibit  A  hereto,  and  the  affidavit  of  J. 
M.  Edwards,  a  constable  of  said  county  in  Tex- 
as,  showing  the  absence  of  said  Brice  from  the 
state  of  Oklahoma,  and  of  his  presence  in  Texa% 
in  open  violation  of  tbe  laws  of  both  states,  dnr- 
ing  the  pwidency  of  said  bond.  Wherefore,  your 
Attorney  General  prays  that  said  cause  be  dis- 
missed.. The  affidavit  of  said  Edwards  is  mark- 
ed as  Exhibit  B  hereto,  and  both  said  exhibits 
are  made  a  part  of  this  petition. 

"S.  RTreeUng,  Atty.  QeB.** 

nils  motion  Is  snpptKted  ttie  aflldavltB 
of  one  J.  D.  Key,  the  OieAtt  ot  WlUMX^er 
conn^,  Tex.,  and  one  J.  H.  Bdwards,  «»- 
stable  of  precinct  No.  6  of  Wilbarger  oomnty, 
Tex.,  which  fully  sustain  aU  of  th^  allegations 
contained  In  tbe  motUm  to  dismiss,  and  in 
addition  show  that  this  plalBttir  In  error  has 
left  tbe  state  of  Oklahoma  without  leare  of 
this  court  during  the  pendency  of  this  aivenl ; 
that  be  has  repeatedly  since  the  pending  of 
this  appeal  not  only  left  the  Jnriadlctloa  at 
this  court  in  violation  ct  his  supersedeas 
bond,  but  thAt  he  has  done  so  for  the  poipose 
ot  enabling  him  to  violate  tbe  pndilbltory 
llQuor  laws  ot  this  state.  The  conditions  at 
his  appeal  bond  are  iwovlded  by  secttoo 
5896,  Revised  Laws  1910,  as  fiHlowa: 
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"If  an  appeal  ia  taken  and  th«  appeal  bond 
given  aa  prorided  in  the  prccflding  aection,  aaid 
bond  shall  be  conditioned  that  the  defendant  will 
appear,  aobmit  to  and  perform  any  judgment 
rendered  br  the  Criminal  Court  of  App^la  or 
the  court  in  which  the  original  judgment  waa 
rendered  in  the  further  pri^reas  of  the  cause, 
and  will  not  depart  without  leave  of  the  court. 
If  no  bond  be  given  the  appeal  ahall  not  stay 
execution  of  the  judgment,  except  in  capital  cas- 
«s  or  where  otherwise  specifically  provided  by 
law.  If  pending  the  »>peBl  the  bond  be  given 
a  farther  execution  of  the  judgment  shall  be 
stayed  and  the  defendant  released  pending  the 
determination  of  the  appeaL  In  all  casea  where 
the  sentence  U  for  a  crime  not  bailable  the  de- 
fendant shall  he  confined  in  the  penitentiary 
pending  the  appeal." 

The  motion  to  dlamisa  tbe  appeal  was  set 
for  liearUig  oo  tbe  lltb  day  of  April,  vns, 
at  whlcb  time  counsel  for  ^alntift  In  error 
filed  a  reply  to  said  motion,  tnit  admits  there- 
in tliat  since  tbe  taking  of  the  aiq;>e8l  he  has 
left  the  JnrisdictlMi  of  tliis  court  without 
obtaining  any  proper  order  permitting  him 
to  do  80,  but  says  that  his  absence  was  only 
temporary  and  for  business  reastms. 

[1 , 2]  In  the  case  of  Lot  Ravoucraft  t.  , 
State.  12  OkL  Or.  288»  166  Pae.  108.  this  conrt 
held:  ' 

"When  a  person  is  convicted  of  crime  and 
perfects  an  appeal  to  this  court,  be  is  not  enti- 
ced to  glTe  a  supersedeas  bond  and  leave  tbe 

i'arisdicDon  without  proper  orders  permitting 
lim  to  do  ao." 

Under  section  699S,  supra,  and  as  held  In 
Ravenscraft  r.  State,  It  Is  a  condition  of 
plalDtlOf  in  error's  right  to  appeal  that  bond 
must  be  given  as  provided  in  said  section, 
and  that  the  Judgment  of  conviction  shall 
not  be  superseded  except  upon  the  conditions 
named  therein.  Therefore,  where  a  super- 
sedeas bond  is  0ven,  it  Is  strictly  upon  the 
condition  that  the  plaintiff  In  error  shall 
fully  observe  the  conditions  named  In  said 
bond,  and  where  it  is  shown,  as  In  ttala  ease, 
that  the  plaintiff  in  error,  after  perfecting 
ills  appeal,  without  permission  or  proper 
order  of  the  court  first  obtained,  left  the  ju- 
risdiction of  the  court,  thus  rolnntarily 
Tiolating  one  of  the  condlUons  of  his  super- 
sedeas bond,  he  thereby  waived  the  right  that 
was  given  him  to  have  the  Judgment  of  con- 
viction superseded,  and  it  tiien  became  dis- 
cretionary with  this  court  to  proceed  to  a 
determination  of  the  cause  on  its  merits  or 
to  dismiss  said  appeal  for  that  reason. 

If  persons  who  are  ctmvtcted  of  crime  with- 
in this  state  leave  ttie  Jurisdiction  of  this 
court  after  taking  an  appeal  without  its 
permission  or  order,  even  for  a  short  period 
of  time,  they  may,  with  equal  r^ht  and  pro- 
priety, leave  the  court's  jurisdiction  during 
the  entire  pendency  of  tbe  appeal,  and  the 
court,  under  audi  drcmnstances,  would  be 
practically  helpless  to  enforce  its  Judgment 
against  them.  Perstms  convicted  of  crime  in 
courts  ot  record  within  fbJs  state  have  a 
right  to  aK>eal  to  this  court,  but  such  appeals 
must  be  taken  In  the  manner  and  under  the 
conditions  provided  by  law.    The  right  to 


supersede  a  Judgment  of  conviction  by  the 
giving  of  an  appeal  bond  cannot  be  considered 
by  appellants  as  a  license  to  roam  at  lai^ 
pending  such  appeal,  continually  violating  the 
criminal  statmes  ot  this  state. 

Where,  on  motion  to  dlBmlss  the  appeal,  a 
showing  is  made  by  tbe  state  sudi  as  In  Uiis 
case,  this  court,  in  Oie  ererdse  ot  Its  discre- 
tion, may  dismiss  the  same. 

For  the  reasons  above  stated,  the  appeal  is 
dismissed.  Mandate  forthwith. 

DOJUa,  p.  J.,  and  ARMSTRONG, 
concur. 


HOLDBN  V.  STATE.   (No.  A-3266.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 
18,  1918.) 

(ByllaUu  hy  the  Court.) 

CuuiHAi,  Law  «»1131(4)  •-  Supibsbdbas 

Bond— Bbeach— DisHissAX.  or  Appeal. 
When  a  person  who  has  been  convicted  of  a 
crime  appeals  and  gives  bond  to  stay  the  execu- 
tion of  the  sentence  during  the  paiden«r  of  tbe 
appeal,  violates  the  condition  of  his  bond  by 
leaving  the  state  without  leave  of  court,  it  is 
within  the  discretion  of  the  court  whether  it  will 
proceed  to  a  decision  of  the  c&oie,  or  dismiss  the 
appeal. 

Appeal  from  County  Court,  Oklahoma 
County;  WlHlam  H.  Zwlck,  Judge. 

Charles  H.  Holden  was  convicted  of  a 
Violation  of  the  prohibitory  law,  and  he 
appeals.   Appeal  dismissed. 

Prulett,  Sniggs  &  Patterson,  of  Oklahoma 
City,  for  plaintiff  in  error.  S.  P.  Freeling, 
Atty.  Gen.,  and  R.  McMUlau,  Aast  Atty. 
Qea.,  for  ihe  State. 

DOTLB.  P.  J.  The  plalnttfl  In  fxrar, 
Charles  H.  Holden,  and  Bert  Shadrick  were 
Jointly  charged,  tried,  and  convicted  under 
an  Information  dialling  that  they  unlaw- 
fully  transported  60  half  pints  of  whisky, 
and  their  punishment  asmssed  at  a  fine  of 
$250,  and  three  months  in  the  county  Jail. 
From  the  Judgments  rendered  in  accordance 
with  the  lerdicts,  an  appeal  was  perfected 
by  filing  in  this  court  on  February  26,  1918, 
a  petition  in  error  with  case-made. 

The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal  of  plaintiff  In  error,  Hol- 
den, on  the  ground  that  since  the  appeal  was 
taken  the  said  Holden  at  various  times  left 
Oklahtftna  without  leave  of  court,  and  went 
to  Texas  for  the  purpose  of  violating  the 
prohibition  law  of  both  states.  In  reply  to 
the  motion  to  dismiss  his  counsel  filed  affi- 
davit of  Charles  H.  Holden,  which  omit- 
ting merely  formal  parts,  is  as  follows: 

"Plaintiff  in  error  admits  that  since  the  mak- 
ing of  appeal  bond  in  this  cause  be  hae  been  out 
of  tbe  state  of  Oklahoma  and  sojourned  to  the 
Btate  of  Texas  on  business  trips  of  a  few  hours' 
duration,  but  that  at  no  time  has  he  removed 
from  the  state  of  Oklahoma  and  violated  the 
prohibition  laws  of  tiie  state  of  Texas.   •   •  • 
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Plaintiff  in  error  says  that  he  is  now  conflnedl  tn 
the  county  Jail  at  Mangum,  Okl.,  upon  order  of 
the  district  Judge  of  Jackson  county,  Okl., 
wfaerein  be  is  charged  with  murder,  and  that  be  ia 
also  belnz  held  in  jail  because  of  failure  to  ffive 
an  appeal  bond,  wherein  he  was  sentenced  at 
Norman,  Okl.,  to  four  years'  imprisonment  in  the 
state  penitentiary.  Plnintiff  in  error  says  that 
he  has  at  no  time  been  a  fugitive  from  justice, 
and  has  at  no  time  withdrawn  himself  from  the 
jurisdiction  of  this  court  in  order  to  defeat  the 
enforcement  of  any  judgment  which  might  be 
rendered  against  him;  that  he  is  now  withtu  ''he 
lurisdiction  of  this  court,  and  is  willing  U.  auide 
By  the  terms  of  bis  bond  given  in  uiw  cause; 
that  J.  M.  Edwards  and  J.  D.  h.Hy  are  witness- 
es for  the  state,  wherein  the  plaintiff  in  error  is 
charged  with  murder  in  Jackson  county,  Okl., 
and  that  said  parties  who  made  the  affidavits  are 
prejudiced  against  him,  and  have  made  said  affi- 
davits In  order  that  if  the  plaiuiiff  in  error  is 
graated  bond  upon  said  cnarge  of  murder,  he 
would  not  be  liberated  from  custody  because  of 
having  to  serve  tbe  original  sentence  imposed  in 
this  esse  it  tbe  appeal  is  dismissed,  and  thereby 
keep  plaintiff  in  error  in  custody,  and  prevent 
bim  as  tar  as  possible  from  preparing  his  ease 
for  trial  upon  tlM  charge  of  murder.*^ 

Under  tbe  ConstltiitiQD  and  the  Code  of 
Criminal  Frooedure  of  oar  state,  an  appeal 
may  be  taken  to  this  court  by  any  person 
convicted  of  a  crime  to  have  the  Judgment 
reTersed  as  a  matter  of  right,  and  under  the 
Constltatlon  the  Legislature  may  prescribe 
the  mode  in  which  the  right  may  be  exer- 
cised. Our  Code  provides  that  if  the  crime 
of  which  the  defendant  is  convicted  be  a 
bailable  one,  the  defendant  may  give  hall, 
and  the  bond  shall  stay  execution  of  the 
sentence  during  the  pendency  of  the  appeal. 
One  of  the  conditions  of  the  bond  as  pre- 
scribed by  the  statute  Is: 

"That  the  defendant  will  appear,  submit  to 
and  perform  any  judgment  rendered  by  the 
Criminal  Court  of  Appeals  or  the  court  in  which 
the  original  judgment  was  rendered  in  the  fur- 
ther progress  of  the  cause,  and  wlu  not  depart 
without  leave  of  court."  Section  5095,  Rev. 
Laws. 

The  proof  on  the  part  of  the  state  In  sup- 
port of  the  motion  to  dismiss  shows  that 
plalntifT  in  error  had  violated  the  condi- 
tions of  fals  bond  by  making  frequent  trips 
to  Texas  for  the  purpose  of  transporting  In- 
toxlcatlog  liquors  from  Texas  back  to  this 
state.  The  plaintiff  In  error's  affidavit  also 
shows  he  had  violated  the  conditions  of  his 
bond.  And  see  Ex  parte  Holden,  172  Pac. 
978,  and  Bryce  v.  State.  172  Pac.  976. 

While  there  Is  no  expms  provision  of  the 
statute  authorizing  the  dismissal  of  an  ap- 
peal on  -  the  grounds  stated,  yet,  in  the  ab- 
seoce  of  a  statute  to  the  contrary,  we  think 
it  is  a  matter  within  the  discretion  of  the 
conjTt  whether,  undo'  tbe  facts  and  circum- 
stances admitted,  we  will  consider  and  de- 
termine the  appeal.  The  plaintiff  in  error 
each  time  be  left  the  state  was  in  the  atti- 
tude of  a  fugitive  fcom  Justice,  and  thereby 
waived  tbe  right  to  have  his  couvlctlm  re- 
viewed. We  do  not  think  it  would  subserve 
fhe  ends  of  Justice  to  permit  a  person  con- 
victed of  crime,  enlarged  on  bond  pending 


the  deterndnatlon  ot  bis  ai^eal,  to  vtolato 
the  conditions  of  Us  bond  with  Impunltr. 
and  where  it  Is  concluslvdy  shown,  as  In 
this  case,  that  the  plaintiff  In  error  has  been 
persistent  to  vlolattog  the  conditions  bis 
bond,  his  appeal  should  be  dismissed.  Tbe 
appeal  hereto  of  CAiarles  B.  Holdai  Is  there- 
fore dismissed. 

ARUSTRONO  and  MATSON,  3J.»  ooncor. 


BRIGS  V.  STATB.  <Mo.  A-^7.) 

iCriminal  Court  of  Appeals  of  Oklahoma.  May 
18,  1918.) 

Appeal  from  County  Conrt,  Oklahoma  Coun- 
ty; William  H.  Zwick,  Judge. 

B.  B.  Brice  was  convicted  of  a  violation  of 
the  prohibition  liquor  law,  and  lie  appeals.  Ap- 
peal dismissed. 

Twyford,  Smith  9e  Crowe,  of  Oklahoma  City, 
for  plaintiff  in  error.  R.  IfcHiBan.  Aast  Atty. 

Geo.,  for  the  State. 

PBR  CURIAM.  Plaintiff  In  arror,  B.  R. 
Brice,  was  convicted  la  the  county  conrt  of 
Oklahoma  county  on  a  charge  that  be  ^d  hav« 
possession  of  eight  gaarts  of  whisky,  with  tbe 
unlawful  intent  to  sell  the  same.  In  pursuance 
of  the  verdict  the  court  sentenced  him  to  be  con- 
fined in  the  coun^  Jail  for  SO  days,  and  to  par 
a  fine  of  S50.  ircnn  the  Judgment  an  appeal 
was  taken  by  filing  in  this  conrt  on  January  21, 
1918,  a  petition  in  error  with  case-made. 

On  March  20,  1918,  a  motion  to  dismiss  tbe 
appeal  was  filed  by  the  Attorney  General  for 
the  reason  that  since  the  appeal  was  taken  the 
said  Brice  at  various  times  went  to  Texas  for 
the  purpose  of  violating  the  prohibition  laws  of 
both  states.  In  support  of  said  motion  tbe  proof 
is  the  same,  as  In  thft  case  of  B.  R.  Bryce  v. 
State  (No.  A-2S44)  172  Fae.  976,  this  day  de- 
cided. 

For  the  reason  stated  In  the  opinion  in  thp 
Bryce  Case,  supra,  we  are  of  the  opinion  that 
the  plaintiff  in  error  has  waived  the  right  to 
have  his  appeal  in  this  case  considered  and 
determined.  The  appeal  herein  Is  therefore  dis- 
missed. Mandate  forthwith. 


HOLDEN  V.  STATE.    (No.  A-S049.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  18.  1018.) 

Appeal  from  County  Court,  Oklahoma  Coun- 
ty: William  H.  Zwick,  Judge. 

0.  H.  Holden  was  convicted  of  a  violation  of 
the  prohibitory  law,  and  be  appeals.  Appeal 
dismuned. 

Twyford  &  Smith,  of  Oklahoma  City,  for 
plaintiff  in  error.  S.  P.  Freeling,  Atty.  Gen., 
and  B.  McMillan,  Asst.  Atty.  Gen.,  for  tbe 
Stttb 

PER  CURIAM.  Plaintiff  In  error,  C.  H. 
Holden,  was  convicted  in  the  county  court  of 
Oklahoma  county  on  a  charge  that  on  the  20th 
day  of  January,  1917,  he  did  wUlfally  and  un- 
lawfully transport,  carry,  and  convey  four 
quarts  of  whisky  from  a  pcdat  unknown  in  and 
through  and  along  Grand  avenue;  Oklahoma 
City,  to  a  place  known  as  310  East  Grand  ave- 
nue. In  pursuance  of  the  verdict,  the  court 
sentenced  him  to  be  confined  ia  the  county  jail 
for  SO  days,  and  to  pay  a  fine  of  S50.  From 
the  Judgment,  an  appeal  was  taken  by  filing  to 
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this  court  OD  June  14,  1917,  a  petition  In  error 
vith  eaee-made. 

On  March  28,  1018,  a  motion  to  dlBtnisB  the 
appeal  was  filed  by  the  Attorney  General  for 
the  reason  that  since  the  appeal  v&s  taken  the 
said  Holden  has  been  out  of  the  state  of  Okla- 
homa and  In  the  state  of  Texas  violating  the 
prohibition  laws  of  both  states.  In  support  of 
said  motion  the  affidavits  of  J.  D.  Key,  sheriff 
of  Wilbarger  county,  Tex.,  and  of  J.  M.  Ed* 
wards,  constable  in  said  county,  and  made  ex* 
bibits  in  the  case  of  B,  B.  Bryce  t.  State  (No. 
A-2344)  172  Pac.  976.  are  referred  to. 

Upon  an  examination  of  the  motion  to  dis- 
miss and  the  proof  sopporting  the  aame,  to 
which  no  response  has  been  filed,  and  for  the 
Teason  stated  io  the  opinion  in  the  Bryce  Case, 
supra,  we  are  of  the  opinion  that  plaintifE  in 
error  has  waived  the  ri^t  to  have  his  appeal 
in  this  case  considra^  and  determined.  The 
oppeal  herein  ia  therefore  diamlssed.  Mandate 
forthwith. 


In  re  JONTIS'  ESTATE.   (L.  A.  6669.) 
(Supreme  Court  of  California.    May  17,  1M8.) 

In  Bank.  Appeal  from  Superior  Court,  San 
IMego  County;   S.  M.  Marsh,  Judge. 

Proceeding  in  the  matter  of  the  estate  of  Wil- 
liam H.  Jones  Deceased.  From  an  order  ad- 
Terse  to  it,  the  Chicago  Boys'  Club,  Incorporat- 
ed, appeals.  Reversed. 

James  S.  Bennett,  of  Los  Angeles,  for  Chica- 
go Boys'  Club.  Robert  A.  Waring,  of  Sacra- 
mento, and  J.  W.  Oarrigan  and  Edwin  H.  Peu- 
nock,  both  of  Los  Angeles,  for  state  controller. 

PER  CURIAM.  In  accord  with  the  stipu- 
lation of  the  parties  to  this  appeal,  on  the  au- 
thority of  the  Estate  of  Firite,  Deceased  (L.  A. 
>'o.  5433)  172  Pac.  390,  decided  April  12,  191S, 
the  order  appealed  from,  in  so  far  as  it  in  any 
way  affects  or  relates  to  the  Chicago  Boya'  Club 
(a  corporation),  the  sole  appellant,  is  reversed. 


PATTEN  &  DAVIES  LUMBER  CO.  v.  DUR- 

FLINGER  et  al.    (Civ.  2551.) 
(District  Court  of  Appeal,  Second  Diatriet,  Oal- 
ifomia.   April  1,  1918.) 

Appeal  from  Superior  Court,  Los ,  Angeles 
County;  I^eslie  R.  Hewitt,  Judge. 

Action  by  the  Patten  &  Davies  Lumber  Cora- 
pany,  a  corporation,  against  William  Darflinger, 
Charles  T.  Inman,  and  another.  From  the  judg- 
ment rendered,  Inman  appeals,  and  plaintifF 
moves  to  dismiss  the  appeal.   Motion  denied. 

H.  C.  Millsapj  of  Lob  Angeles,  for  appellant 
Sehymer  &  Craig,  of  Los  Angeles,  for  respond- 
ent. 

PER  CURIAM.  Motion  to  dismiss  the  ap- 
peal of  Ghariea  T.  Inman,  oa  the  xronnd 


failure  to  file  transcript  in  this  court  within  the 
time  required  by  the  rules,  having  been  pre- 
sented and  submitted  heret<nOTe,  together  with 
the  application  of  said  Inman  to  oe  rdleved 
from  his  default  In  that  particular  because  of 
excusable  neglect: 

It  is  ordered  that  the  transcript  on  appeal  b« 
filed.  The  motion  to  dismiss  the  appeal  of  said 
Inman  is  denied. 


Ex  parte  CARRERA.    (Cr.  739.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   March  26,  1918.) 

Petition  by  James  Oarrera  for  writ  of  habeas 
corpus^    Petition  denied. 

Edwin  y.  McKenaie  and  Hyman  Levin,  both 
of  San  Francisco,  for  petitioner.  U.  8.  Webb, 
Atty.  Gen.,  and  Frank  L.  Gnerena,  Depnty 

Atty.  Gen.,  for  respondent. 

PER  CURIAM.   Pursuant  to  the  case  of  Ex 

rte  Lee,  on  habeas  corpus,  171  Pac.  958,  it 
ordered  that  the  warden  of  the  prison  at 
San  Quentin  deliver  the  petitioner  to  the  sher- 
iff of  Los  Angeles  county,  to  whose  custody  he 
is  remanded,  and  that  the  superior  court  of  that 
county  take  such  steps  as  may  be  necessary  to 
bring  the  petitioner,  James  Carrera,  before  it, 
and  pronounce  judgment  upon  his  conviction 
heretofore  had. 


BECKER  V.  EMERSON-BRANTIXGHAM 
IMPLEMENT  CO-    (No.  9399.) 

(Supreme  Court  of  Colorado.    Jane  3,  1918.) 

Error  to  District  Court,  Logan  County;  H. 
P.  Burke,  Judge. 

Action  by  J.  C.  BecAer  against  the  Emerson- 
Brantingham  Implement  Company,  a  cor^wra- 
tion.  Judgment  for  d^endant,  and  plamtifC 
brings  error.  Soperaedeaa  denied,  and  Judg- 
ment affirmed. 

McConley  &  McConley,  of  Sterling,  for  plain- 
tiff in  error.  Frank  L.  (jrant,  of  Denver,  for 
defendant  in  error. 

PER  CTCRIAM.  This  action  was  brooght  by 
the.  plaintiff  in  emn*  in  the  district  coart  ^ 
Logan  county  to  have  set  aside  and  held  for 
naught  a  judgment  rendered  against  him  in  the 
district  court  of  the  city  and  county  of  Denver, 
upon  a  promissory  note  and  to  recover  $8,000, 
alleged  damages  growing  out  of  the  transactioh 
in  which  the  note  was  given.  Upon  trial  to  the 
court,  the  action  was  dismissed  at  the  cost  ot 
the  defendant 

Perceiving  no  prejudldal  error,  the  application 
for  supersedeas  will  be  denied,  and  the'  judg- 
ment affirmed.  * 

Supersedeas  denied.    Judgment  affirmed. 
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Ex  parte  FOSTER.    (No.  A-3291.) 
(Criminal  Court  of  Appeals  of  Oklehoma.  April 

11,  1918.) 

Application  of  Fred  Foster  for  writ  of  habeas 
corpus  to  be  let  to  bail.  Bail  denied,  and  pe- 
tition disnuBsed. 

I'ark  Wyatt,  of  Tecumseh,  for  petitioner.  R. 
McMillan.  Asst.  Atty.  Gen.,  and  C.  G.  Pitman, 
Co.  Atty..  of  Tecumseh,  (or  respondent. 

PER  CURIAM.  The  petitlouer,  Fred  Fos- 
ter, filed  hia  application  in  this  court  for  a  writ 

of  habeas  corpus  to  be  let  to  bail,  and  discloses 
'the  fact  that  he  is  imprisoned  in  the  county 
jail  of  Pottawatomie  county  charged  with  the 
mnrder  of  John  Villines  on  the  9th  day  of  Feb- 
rnary.  1918. 

Stipulations  were  filed  which  show  that  the 
state  was  ready  to  try  the  cause  on  the  4th 
day  of  March,  1918,  bat  that  it  was  continued 
at  the  instance  of  the  defendant  on  the  ground 
that  be  was  not  ready.  In  support  of  the  ap- 
plication for  bail  here,  a  record  of  the  proceed- 
ings had  before  the  trial  court  on  a  similar  ap- 

{tlication  ia  offered,  aupplemcnted  by  the  stipu- 
atlous  referred  to,  which  stipulations  do  not 
contain  any  new  statement  of  facts. 

After  a  careful  examination  of  the  record  we 
conclude  that  the  petitioner  has  not  met  the 
burden  placed  on  him  by  law,  and  therefore  is 
not  entitled  to  be  let  to  bail  as  prayed.  This 
cause  is  yet  to  be  tried  on  its  merits.  An  opin- 
ion, therefore,  diacuasinr  at  length  tbe  issues 
raised  and  the  facts  disctoaed,  will  not  be 
written. 

Bail  is  denied^  and  tbe  petition  la  dismissed. 


DE  FOE  T.  DB  FOE. 

(Supreme  Court  of  Oregon.     )fay  21,  1918.) 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County;  Dalton  Biggs,  Judge. 

Suit  for  divorce  by  Xna  L.  De  Foe  against 
Vim  J.  De  Foe.  Decree  for  plaiotiff,  and  de- 
fendant appeals.  Affirmed. 

See,  also,  .169  Pac.  128. 

Wells  W.  Wood,  of  Ontario  (McCul)och  & 
Wood,  of  Ontario,  on  the  brief),  for  appellant. 
P.  J.  Gallagher,  of  Ontario  (W.  U.  Brooke,  of 
Ontario,  on  the  brief),  for  resimndent. 

PER  CURIAM.  Tbe  record  conUina  a  re- 
cital of  the  gross  misconduct  of  the  defendant, 
which  it  would  serve  no  good  purjiose  to  spread 
upon  the  pages  of  the  Reports.  The  delinquen- 
cy of  the  defendant  ia  admitted,  and  the  de- 
fense is  that  it  has  been  expresaly  forgiven  and 
condoned.  We  are  satisfied  that  there  has 
been  no  such  forgiveness  or  condonation  as  is 
contemplated  by  our  statute. 

The  decree  was  correct,  and  should  be  af- 
firmed. 


ALLEN  T.  NABVER  et  aL   (L.  A.  4246.) 

(SQpreme  Court  of  California.   April  20,  1918.) 

1.  MinEB  AND  Minerals  4=»78(1)— Oil  Lkas- 
Es— Kailure  to  Dbill— Remedy  of  Lessor. 
I'nder  a  lease  for  extracting  oil  on  royalty, 
binding  tbe  lessees  to  commence  operations  by  a 
certain  day,  and  providing  that  if  they  fail 
to  do  BO  tney  will  pay  lessor  $100  per  month 
during  continuance  of  default,  the  further  pro- 
vision that  failure  of  the  lessees  to  comply  with 
conditions  of  the  lease  or  to  diligently  prosecute 
tiie  work  of  drilling  and  iwodncing  oil  will  ren- 
der the  lease  null  and  void  and  of  no  effect,  does 
not  render  the  lease  a  mere  option  on  the  part 


of  the  leesecB,  and  redoee  the  hasiH^s  remedy,  tor 
lessees'  failore  to  commence  operations,  to  en- 
tering and  terminating  the  lease,  but  gives  faim 
an  option  to  do  so,  and  does  not  prevent  him 
allowing  the  lease  to  continue  and  recovering  oo 
the  covenant  to  pay  rental  during  d^ulL 
2.  DAHAOBS  ^»79(5>— LiQUtDATBD  DaMAGSS 

OR  Penalty— Oil  lyBASB. 
Provision  of  an  oil  lease  for  extracting  oil 
on  royalty  that  if  the  lessees  fail  to  commence 
operations  by  a  certain  day  they  will  pay  the 
lessor  $100  per  month  during  continuance  of 
the  default,  is  for  liquidated  damages,  and  not 
penalty. 

Department  2.  Appeal  from  Saperlor 
Court,  Lo8  Angdeg  Gonnty;  WllUs  I.  Hor* 
risoo.  Judge. 

Action  by  F.  H.  Allen  against  D.  O.  Narrer 
and  otbers.  From  an  adverse  judgment  and 
order,  defendants  appeaL  Affirmed. 

A.  A.  Kidder,  Jr.,  and  Sctaw^tser  Sc  Hut- 
ton,  all  of  Los  Angeles,  for  appdianta.  Klni- 
ball  Fletcher,  of  Los  Angeles,  for  respondMit, 

VICTOR  E.  SHAW".  Judge  pro  tem.  The 
question  presented  on  this  appeal  from  a 
Judgment  In  ftivor  of  plaintiff  and  an  arAer 
of  court  ieaybus  defendants*  motion  for  a 
new  trial  Inrolves  tbe  Interpretation  of  a 
lease  made  by  plaintiff  to  defendants  of  cer- 
tain lands  for  use  in  extracting  oil  and  oth- 
er mineral  sub^rtances  tbsxettum,  tbe  ex- 
press conidderatlon  therefor  being  a  royalty 
of  one-eighth  of  the  mbieral  so  extracted. 

[1]  The  provision  of  the  lease  upon  whic4i 
ttie  action  Is  based  Is  as  follows: 

"It  is  further  expressly  agreed  and  understorMi 
that  in  the  event  that  the  second  parties  [de- 
fendants] shall  fail  to  commence  operations  by 
the  4th  day  of  July,  1911,  under  the  terras  of 
this  lease,  then  and  in  that  event  the  parties  of 
the  second  part  [defendantsj  will  pay  the  urty 
of  tbe  first  part  [plaintiff]  one  hundred  <$100) 
dollars  per  month  for  each  and  eveiT  month  in 
which  they  shall  make  such  default  in  tbe  con.- 
mencement  of  operations  hereunder. " 

The  complaint  alleged  and  the  court  found 
that  defendants  and  each  of  them  wholly 
failed  end  refused  to  commence  operatloDii 
on  or  before  July  4,  1911,  and  from  thence 
to  March  4,  1913,  contlnuooBly  failed  and  re- 
fused no  to  commence  operations  In  acrord- 
ance  with  their  covenant  so  to  do,  and  like- 
wise refused  to  pay  the  $100  per  month  or 
any  part  thereof  during  said  period  of  de- 
fault. No  attach  Is  made  upon  this  finding; 
Indeed,  it  \e  conceded  that  defendants  never 
at  any  time  compiled  or  attempted  to  comply 
with  their  ajtreement  In  this  respect.  Their 
contention  is  that,  notwithstanding  their  ex- 
press covenant,  the  lease  constitutes  merely 
an  option  on  their  part,  and  that  plaintiff's 
sole  remedy  for  breach  of  the  agreement  was 
to  enter  upon  the  property  and  terminate  the 
lease.  It  is  quite  true  that  by  another  pro- 
viHluo  of  the  lease  it  was  provided  that  a 
failure  on  tbe  part  of  the  lessees  to  comply 
with  the  conditions  thereof,  or  their  failure 
to  diligently  prosecute  tbe  work  of  drilling 
nnd  producing  oil,  would  rrader  tbe  lease 
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nnll  and  void  and  of  no  effect  This  proTl- 
slon  constitutes  an  option  glren  to  the  les- 
sor, which.  In  lieu  of  Insisting  upon  the  pay- 
ment of  the  $100  per  month  as  provided  in 
that  portion  of  the  lease  hereinbefore  gnoted. 
he  might  or  might  not  exercise  at  his  elec- 
tion. Defendants,  liavlng  agreed  to  com- 
mence operations  before  July  4,  1911,  could 
not  Insist  that  their  failure  to  perform  their 
covenants  should  be  equivalent  to  perform- 
ance. As  said  by  the  court  In  dlsciu^g  a 
like  contention  in  Woodland  OH  Co.  v.  Craw- 
ford. 56  Ohio  St.  161.  44  N.  E.  1093,  34  L. 
B.  A.  62,  where  a  great  number  of  cases  In 
support  of  the  proposition  are  dted: 

"A  promise  to  drill  a  well  cannot  be  satisfied 
by  a  hUare  to  driU  such  well.  The  proper  con- 
structioD  to  tw  placed  upon  such  an  agreement 
18,  that  upon  failure  of  the  lessee  to  drill  a  well, 
or  pay  the  rental,  *  *  *  the  lessor  ma;  elect 
to  pot  an  end  to  the  lease,  •  •  •  or  he  may 
elect  to  have  the  lease  continue  in  force  to  the 
end  of  the  term,  and  enforce  *  *  •  the  pay- 
ment of  rentals,  as  provided  in  the  lease." 

So  here,  under  tlie  terms  of  defendanti^ 
express  covenant  to  pay  |100  per  month  for 
each '  and  every  month  In  which  they  shall 
make  default  In  the  commencement  of  opera- 
tions, the  lessor  may,  instead  of  exercising 
the  right  which  he  has  to  terminate  the  lease, 
Insist  upon  the  payment  of  the  sum  stipu- 
lated to  be  paid  for  failure  to  comply  with 
the  covenant  to  commrace  operations  and 
drill  one  well  each  year  during  the  term  of 
the  lease.  In  support  of  their  contention 
appellants  have  dted  a  number  of  cases, 
chief  among  which  are  those  of  Rlsch  v, 
Burch,  175  Ind.  621,  95  N.  E.  123,  and  Glas- 
gow V.  Chartiers  OH  Co.,  152  Pa.  48,  25 
Atl.  232,  an  examination  of  which  shows 
there  vfa^  a  lack  of  any  covenant  on  the  part 
of  the  lessees  In  the  leases  considered  to  do 
the  work  specified  or  pay  anything  as  rental 
or  damage  for  failure  to  do  It.  They  involve 
contracts  containing  provisions  to  the  eflfect 
that  In  the  event  of  failure  on  the  part  of 
the  lessees  to  develop  the  land  or  pay  rental, 
the  lessor  might  terminate  the  lease.  There 
being  no  covenant  on  the  pert  of  the  lessee, 
this  was  the  lessor's  only  remedy.  In  the 
Instant  case,  however,  the  lease  contains  an 
express  covenant  on  the  part  of  the  lessees 
to  the  effect  that  In  case  they  fall  to  com- 
mence operations  by  July  4,  1911,  they  will 
pay  the  $100  per  month  for  each  month  dur- 
ing which  they  shall  make  default  therein. 

[2]  It  Is  next  insisted  that  the  covenant 
to  pay  the  $100  per  month  must  be  regarded 
as  a  penalty,  and  not  as  liquidated  damages, 
and  since  there  was  no  evidence  introduced 
showing  the  amount  of  damages  which  plain- 
tiff had  sustained,  no  recovery  can  be  had. 
This  contention  is  fnlly  answered  by  the 
opinion  In  the  caae  of  Escondido  Oil  &  De- 
velopment Co.  T.  Olaser,  144  Cal.  494,  77 
Pac.  1040,  where  the  court,  in  discussing  a 
like  claim  made  tiieretn.  said: 


"Fixing  the  amount  for  damagea  suatained  in 
contracts  for  digging  oil  wells  Tety  similar  to 
the  one  here  involved  was  upheld  in  Gibson  v. 
Oliver.  158  Pa.  St  277  [27  Atl.  961].  and  the 
cases  there  cited.  And  it  would  seem  that  dam- 
ages for  breaches  of  contracts  touching  future 
interests  in  oil  wells  of  unknown  value  are  of 
such  remote  and  speculative  character  as  to 
bring  them  peculiarly  within  the  rule  that  the 
paraes  should  have  the  right  to  fix  them  by  mu- 
tual agreement" 

From  the  nature  of  the  ca^  It  would  be 
impossible  to  calcnlate  wltb  any  decree  of 
certainty  Uie  amount  of  damage  sustained 
by  plaintiff  by  reasm  of  fbe  breach  of  the 
covenant  made  by  defeidants.  In  the  case 
of  McComber  v.  E^rman,  162  CaL  749.  124 
Pac.  431,  the  court,  CMislderlng  a  like  con- 
tention, said: 

"It  was  clearly  in  the  nature  of  rental  for  the 
premises  or  compensation  for  the  right,  and  not 
an  attempt  to  fix  a  penalty  or  liqtiidated  dam- 
ages. But  if  it  were  considered  as  liquidated 
damages,  the-  complaint  and  woof  are  sufficient 
te  support  the  judgment.  The  nature  of  the 
case  and  the  extreme  difficulty  of  fixing  damages 
arising  from  the  breach  of  such  a  CMitrBCt  are 
fully  shown  by  the  lease  itself." 

There  is  no  merit  in  the  contention  that 
the  evidence  is  Insuffldent  to  sustain  the 
finding  as  to  the  assignment  made  by  the 
original  lessor  in  said  lease  to  the  plaintiff 
brining  this  action. 

The  judgment  and  order  are  affirmed. 

We  concur:    MELVIN,  J.;  WILBUR.  J. 


CLARKTN  V.  MORRIS.    (L.  A.  4126.) 
(Supreme  Court  of  California.   April  11,  1918. 
On  Hearing  in  Bank,  May  10.  1018.) 

1.  JUDGllKNT  4s»419— EQurrABU  RELIEr— 
Affidavit  poa  Sebvice  by  Pcbwcation  — 
Stjfficienct. 

An  affidavit  for  publication  under  Code  Civ. 
Proc.  1  412,  on  the  ground  that  defendant  could 
not  after  due  diligence  be  foand  wlUiin  the 
state,  held  sufficient  to  sustain  order  for  publi- 
cation of  summons  when  attacked  by  action  to' 
set  aside  judgment ;  It  presenting  facts  tending 
to  show  the  exercise  of  diligence  and  that  de- 
fendant could  not  be  found. 

2.  Pbocess  «=>96(4)— Affidavit  fob  Sebvice 
BY  PtFBLicATioN— Sufficiency. 

Such  affidavit  was  sufficient,  although  It  did 
not  declare  expressly  that  affiant  did  not  himself 
know  the  whereabouts  of  defendant,  where  such 
fact  is  implied  from  the  language  of  the  affida- 
vit and  could  reasonably  be  inferred  from  state- 
ment therein  that  affiant  was  Ignorant  of  the 
whereabouts  of  defendant 

On  Hearing  in  Bank. 

3.  Tbiai,  <=>396(4)  —  Evidence  to  Suppobt 
Findings. 

Although  the  court  found  the  existenct!  of  a 
state  of  facts  warranting  setting  aside  judgment 
for  fraud,  where  plaintiff  failed  to  offer  any  evi- 
dence in  support  of  certain  material  allegations 
for  relief  on  ground  of  :^ad,  decree  for  plain- 
tiff cannot  be  sustained. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Chaa.  Wellborn, 
Judge. 

Action  by  Qladya  H.  Clarkln  against  J.  B. 
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Horrla.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

Hancock  it  Lawrence  and  S.  M.  Johnstone, 
an  of  Los  Angeles,  for  appellant  Waldo  M. 
York,  of  Los  Angeles,  for  respondent 

SHAW,  J.   In  this  action  plaintiff  sued  to 

set  aside  a  Judgment  against  her  In  favor 
of  J.  E.  Moriilg  made  on  October  5,  1911. 
The  grounds  assigned  In  her  complaint  for 
setting  aside  said  Judgment  were  that  the 
same  was  rendered  upon  service  by  publica- 
tion only  and  that  the  order  for  the  publi- 
cation of  summons  was  procured  without  fil- 
ing any  affidavit  showing  that  the  said  Glad- 
ys M.  Clarkln,  defendant  In  said  action,  re- 
sided out  of  the  state  of  California,  or  had 
departed  from  the  state  of  California,  or 
could  not,  after  due  diligence,  be  found  with- 
in the  state  of  California,  or  that  she  had 
concealed  herself  to  avoid  the  service  of  sum- 
mons, and  that  said  Morris,  plaintiff  In  said 
action,  falsely  represented  to  the  court  that 
such  affidavit  had  been  made  and  thereby 
obtained  said  Judgment.  The  defendant  al- 
leged that  he  had  obtained  the  order  for 
publication  by  means  of  an  affidavit  present- 
ed to  the  court  at  the  time  the  same  was  ob- 
tained, and  that  the  publication  was  made 
in  pursuance  of  the  order  made  upon  such 
affidavit,  and  ha  denied  that  he  had  fraud- 
ulently represented  to  the  court  at  the  time 
the  Judgment  was  given  that  the  order  for 
the  publication  of  summons  had  been  pro- 
cured otherwise  then  upon  said  affidavit 
The  affidavit  itself  Is  referred  to  and  made 
a  part  of  the  answer,  and  It  was  also  Intro- 
duced in  evidence.  The  only  question  pre- 
sented In  the  case  Is  the  sufficiency  of  the 
affidavit  to  sustain  the  order  for  the  publl-, 
cation  of  summons. 

[1]  The  affidavit  purported  to  state  a  case 
for  the  publication  of  summons  on  the 
ground  that  defendant  could  not  after  due 
diligence  be  found  within  the  state,  as  pro- 
vided In  section  412  of  the  Code  of  CMl  Pro- 
cedure. The  facts  relating  to  this  subject  as 
set  forth  in  the  affidavit  are  as  follows: 
That  defendant,  Gladys  M.  Clarkin,  is  a  nec- 
essary party  and  cannot  be  found  within  the 
state  of  California;  that  she  had  not  flled  or 
recorded  any  certificate  of  residence  as  pro- 
vided In  section  1163  of  the  Civil  Code ;  that 
on  October  22,  18S9,  she  resided  In  the  city 
of  Loa  Angeles,  state  of  California ;  that 
since  the  suit  was  flled,  which  was  four  days 
prior  to  the  making  of  the  affidavit,  the  affi- 
ant had  made  dlUeent  search  and  Inquiry  for 
said  defendant;  that  the  summons  had  been 
given  to  the  sherlCF  with  instructions  to 
serve  the  same  on  said  defendant,  and  that 
his  return  thereon  had  stated  that  he  eould 
not  find  the  said  defendant  In  the  county  of 
Los  Angeles;  that  on  October  25,  1880,  one 
Owen  SL  Clarkin  was'appolnted  guandlsn  of 
"satd  Gladys  M.  Clarkin,  who  was  then  a  mi- 
nor, by  the  superior  court  of  Los  Angeles 


county;  that  In  that  proceeding  the  guard- 
ian had  filed  a  bond  with  H.  H.  Tonkin  and 
E.  L.  McWilllams  as  sureties,  and  had  cans- 
ed  J.  C.  Wllmon,  William  Mead,  and  A.  T. 
Trimble  to  be  appointed  appraisers  of  said 
minor's  property ;  that  on  December  4,  1889. 
said  Wllmon  and  Trimble  returned  and  flled 
an  Inventory  and  appraisement  thereof  and 
that  W.  A.  Ryan  was  attorney  for  the  said 
guardian;  that  affiant  had  made  Inquiries  of 
Tonkin,  Wllmon,  Trimble,  and  Mead  as  to 
the  whereabouts  of  said  Gladys  M.  Clarkin; 
that  W.  A.  Ryan,  the  attorney  aforesaid,  was 
then  deceased,  and  E.  Ll  McWlUiams,  the 
other  surety  upon  the  bond,  could  not  be 
found  within  the  city  of  Los  Angeles;  that 
said  persona  are  persons  who  would  be  most 
likely  to  know  the  whereabouts  of  said 
Gladys  M.  Claridn;  that  affiant  bad  alao 
made  Inquiries  of  many  other  persons  from 
whom  he  could  expect  to  obtain  Information 
as  to  the  whereabouts  of  said  defendant  and 
bad  examined  the  city  4irectories  and  that 
from  said  search  and  said  Inquiries  and  the 
exercise  of  said  diligence  he  had  been  un- 
able to  find  said  defendant  in  the  state  of 
California;  and  therefore  he  declared  that 
by  the  exercise  of  diligent  search  the  defend- 
ant could  not  be  found  within  the  state  of 
Callfonila.  Tiie  court  In  Its  findings  In  the 
present  case  states  that  the  affidavit  does 
not  disclose  what  answers  were  returned  to 
his  InQUlries  by  the  parties  of  whom  the  In- 
quiries were  made,  nor  ttiat  any  inquiry  had 
been  made  of  Owen  E.  Clarkin*  the  former 
guardian  of  Gladys  M.  Clarkin.  Its  conclu- 
sion was  that  the  affidavit  did  not  show  suffi- 
cient diligence,  and  thereupon  Judgment  was 
given  in  favor  of  the  defendant  canceling 
the  previous  Judgment 

The  rule  regarding  the  mffldency  of  affl* 
davits  for  publication  when  attacked  collat- 
erally Is  clearly  set  forth  in  the  language  of 
Mr.  Jufltlce  Harrison  In  Rue  v.  Qnlnn,  137 
Cal.  651,  66  Pac.  216,  TO  Pac.  732,  as  fol- 
lows; 

"If  the  facts  set  lorQi  In  the  affidavit  have  a 
leRfll  tendency  to  show  the  exercise  of  diliicenee 
on  behalf  of  the  ploiotlff  In  seeking  to  find  the 
def«ulant  withio  the  state,  and  that  after  the 
cxerciBc  oC  such  diliecQce  be  cannot  be  found, 
the  deciision  of  the  judpe  that  the  affidavit  shows 
the  same  tn  hfft  satisfaction  is  to  be  regarded 
with  the  same  effect  ss  is  his  decision  upon  any 
other  matter  of  fact  lubmitted  to  his  judicial 
determiDation." 

We  are  of  the  opinion  that  the  affidavit  In 
the  case  of  Morris  v.  Clarkin  under  consid- 
eration here  presented  facts  which  did  have 
a  legal  tendency  to  show  the  exercise  of  dil- 
igence on  behalf  of  the  plaintiff  In  seeking  to 
find  ttte  defendant,  and  also  to  show  that  the 
defendant  could  not  be  found  after  such  dili- 
gence. In  the  case  of  Rue  v.  Quinn,  afore- 
said, the  affidavit  in  controversy  stated  tike 
return  -of  the  edierlff  similar  to  that  In  the 
present  case;  that  the  affiant  himself  did 
not  know  the  residence  of  the  defendant ; 
that  after  the  mmmona  was  issned  ke  luul 
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made  due  and  diligent  search  and  Inqniir  for 
the  defendant  by  ingolrlux  of  each  of  8eT«ral 
promla^t  county  officers  naiacd.  and  had 
also  made  Inquiry  of  all  other  persoos  from 
whom  he  conld  expect  to  obtain  tafonnatioD 
as  to  the  whereabouts  of  said  defendants. 
Tb»  affidavit  in  the  present  case  certainly 
shows  as  much  diligence  and  as  strenuous  an 
attempt  to  diacDver  the  whereabouts  of  de- 
fendant as  did  that  Involved  In  Roe  v. 
Onion. 

[2]  The  only  point  stated  in  that  case 
which  is  not  stated  in  the  present  case  la 
that  the  present  affldavtt  does  not  deelare 
expressly,  as  that  one  did.  that  the  affiant 
himself  did  not  know  the  residence  of  eaid 
defendant  This  tact,  however,  Is  Implied  by 
the  langnace  of  the  affidavit  in  almost  ev- 
ery sentence,  and  it  would  be  a  reasonable.  In- 
ference from  the  statements  therein  that  the 
affiant  himself  was  ignorant  of  the  where- 
abouts of  Gladys  M.  Clarkln.  It  is  obvious 
that  the  persons  of  whom  the  defendant  In 
the  present  case  inquired  wonid  be  those  who 
wonld  be  considered  most  Ukely  to  know  the 
facts  sought  to  be  discovered,  much  more  so 
than  those  of  whom  inquiry  was  made  In 
Rue  V.  Qnlnn.  Unless  we  can  say  that  an 
affidavit  Is  insufficient  In  every  case  where  It 
does  not  expressly  state  that  the  affiant  him- 
self does  not  know  the  whereabouts  of  de- 
fendant, we  must  consider  the  present  affida- 
vit sufflciebt.  We  are  not  willing  to  go  to 
that  extent  in  indulging  collateral  attacks 
upon  Judgments  regularly  rendered  In  pur- 
suance of  law.  With  respect  to  the  guard- 
ian of  whom  inquiry  was  not  made  there  is 
no  clahn  that  he  was  living  or  could  have 
been  found  at  the  time.  This  being  the  only 
question  presented,  and  the  one  which  is  de- 
cisive of  the  case.  It  follows  that  the  court 
erred  In  rendering  the  judgment  for  the 
plaintiff. 

The  Judgment  la  reversed; 

We  cwicur:  SL08S.  J.;  RICHARDS. 
Ju<Ua  pro  tern. 

On  Hearing  In  Bank. 

PER  CURIAM.  [3]  The  respondent  urges, 
In  her  petition  for  a  hearing  In  bank,  that 
the  department  failed  to  pass  upon  her  con- 
tention that  the  former  Judgment  against 
her  had  been  obtained  by  fraud.  It  is  true 
that  the  complaint  alleged,  and  the  court 
found,  the  existence  of  a  state  of  facts  which, 
under  the  rule  declared  in  Dunlap  v.  Steere, 
»2  Cal.  344,  28  Pac.  563,  16  L.  R,  A.  361,  27 
Am.  St  Rep.  143,  and  similar  cases,  would 
have  warranted  equitable  relief  against  such 
Judgment  But  the  appellant  failed  at  the 
trial  to  offer  any  evidence  In  support  of  cer- 
tain allegations  material  to  her  claim  for  re- 
lief on  the  ground  of  fraud.  The  bill  of  ex- 
ceptions embodies  proper  speclflcatlous  of 
the  Insufficiency  of  the  evidence  to  sustain 


the  flndltigB  In  this  regard,  and  the  appellant 
made  the  point  In  his  hrlet  The  Judgment 
In  favor  of  the  req>ondent  could  not,  there- 
fore, have  been  sustained  on  any  ground. 
The  petition  £or  hearing  in  bank  ia' denied. 


UNION  HOLLYWOOD  WATER  00.  v.  CITY 
OF  LOS  ANGELES  et  al.  (L.  A.  4061.) 

(Supreme  Court  of  California.  April  29, 
101&  Bebearing  Denied  May  27,  IBIS.) 

1.  Waxkbs  and  Water  Coubses  «s>203(12>— 
Water  Sotplt— Rates— Valuation. 

Where  meters  installed  by  water  company 
in  new  bousea  and' the  like  which  were  not  rev- 
enue produdDK,  and  there  was  notbiiv  to  show 
that  Uiey  wowd  be  in  use  within  the  year,  they 
were  properly  not  considered  In  arriving  ai 
valuation  for  purpose  of  rate  making  for  the 
year. 

2.  Watebs  Ain>  Wateb  Codbseb  «sa20S<12) 

— WaTM  SUPFLT— RAHe— VALUATIOIff. 

In  an  action  Involving  reasonableness  of 
water  rates,  where  court  gave  a  greater  valua- 
tion to  meters  for  which  it  gave  a  water  com- 
pany credit  than  the  water  company  gave  for 
all  the  meters  in  its  verified  statement,  or  Id 
its  evidence,  it  cannot  complain  that  the  court 
refused  to  consider  some  meters  contained  in 
■uch  statement 

3.  Watebs  and  Wateb  Oodbbbb  «=>203(12) 
— Watbb  Rates— Valuation. 

In  action  involving  reasonablenesB  of  wa- 
ter rates,  Held,  nncler  the  evidence,  that  there 
was  no  abuse  of  discretion  in  not  considerine 
an  unused  oaergeney  plant  such  an  essential 
part  of  the  system  as  to  Josti^  an  Increased 
rate. 

4.  Appeal   and    Ebbob  «=»1011(1)— Find- 
ings OP  Fact-Con  fxicTiNG  Evidence. 

In  an  action  to  restrain  enforcement  of  a 
city  ordinance  regulating  water  rates,  valua- 
tion of  property  of  water  company  arrived  at 
on  conflicting  evidence  will  not  be  disturbed  on 
appeal. 

5.  WAnsBS  AND  Wateb  Courses  «=3>206<12) 
— WAtSB  Supply— Rates— Valuation. 

In  ascertaining  the  value  of  proper^  of 
a  water  company  fOr  the  purpose  of  fixing 
rates,  the  court  conld  fix  the  valuation  of  the 
water-ibearing  land  from  which  percolating  wa- 
ter was  obtained  without  considering  the  val- 
ue of  the  water  separate  from  the  land,  by 
comparing  it  with  similar  water-bearing  land 
In  the  same  locality. 

In  Bank.  Appeal  from  Superior  Court,  ' 
Ix)S  Angeles  County;  Robert  M.  Clark,  Judije. 

Action  by  the  Union  Hollywood  Water 
Company  to  restrain  the  City  of  Los  Angeles 
aud  others  from  enforcing  an  ordinance  reg- 
ulating water  rates.  Judgment  for  defend- 
ants. From  an  order  denying  a  motion  for 
a  new  trial,  plaintiff  appeals.  Affirmed. 

Haas  &  Dunnigan  and  Sheldon  Borden, 
all  of  Loa  Angeles,  for  appellant  Albert 
Lee  Stephois,  Charles  S.  Buruell,  E.  B. 
Young,  and  Wm.  P.  Mealey.  all  of  Los  An- 
geles, for  respondents. 

RICHARDS,  Judge  pro  tem.  This  is  an 
appeal  from  an  order  denying  the  plaintiff's 
motion  for  a  new  trial.  The  action  was  one 
brought  to  obtain  an  Injunction  to  restrain 
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the  defendant  city  of  Los  Angeles  from  en- 
forcing a  certain  ordinance  regulating  the 
water  rates  to  be  charged  by  persons,  firms, 
or  corporations  supplying  or  distributing 
water  In  or  to  the  dty  of  Los  Angeles  or  the 
Inhabitants  thereof  or  to  or  for  the  use  of 
vessels  In  Lob  Angeles  harbor  for  the  year 
comnienclng  July  1,  1910,  and  ending  June 
30,  1911.  Plaintiff  was  one  of  the  corpora- 
tions coming  within  the  terms  and  provi- 
sions of  the  ordinance  in  question.  Hie  is- 
sue presented  before  the  trial  court  was 
whether  the  provisions  of  the  ordinance.  If 
enforced,  would  afford  the  plaintiff  a  rea- 
sonable return  upon  Its  Inrestment  In  tbe 
Tarious  kinds  of  properties  owned  or  used 
by  It  on  July  1,  1910,  and  which  were  essen- 
tial and  necessary  In  Its  business  of  distrib- 
uting water  to  the  Inhabitants  of  Los  Angel- 
es during  the  year  In  which  said  regulative 
ordinance  was  in  force.  It  Is  conceded  that 
upon  the  hearing  of  the  cause  the  trial  court 
conducted  a  minute  and  exhaustive  Investi- 
gation as  to  the  value  of  the  plaintiffs  vari- 
ous properties  and  as  to  the  extent  of  their 
necessary  use  as  parts  of  its  <^ratlng  and 
distributing  system,  and  that  upon  these 
matters  In  controversy  the  testimony  was 
much  at  variance:  The  appellant  Insists, 
however,  that  as  to  certain  specified  matters 
the  findings  of  the  court  have  no  support  In 
tbe  evidence,  and  that  the  ordinance  gener- 
ally Is  unreasonable  and  confiscatory,  and 
hence  void.  The  first  finding  which  the  ap- 
pellant thus  assails  Is  the  finding  of  the  trial 
court  to  the  effect  that  only  3,172  of  the 
service  connections  and  meters  owned  by  tbe 
plaintiff  were  used  or  necessary  to  be  used 
for  the  distribution  and  sale  of  plaintiff's 
water  within  the  dty  of  Los  Angeles.  The 
evidence  In  this  reqwct  showed  that  the 
plaintiff  was  engaged  In  the  dlstrlbntioa  of 
water  not  only  wttUn  a  certain  area  within 
the  city  of  Los  Angeles,  but  also  in  and  to 
districts  without  the  limits  of  said  dty,  and 
that  for  the  purpose  of  operating  Its  entire 
system  within  and  wlthoat  said  dty  It  own- 
ed and  bad  In  use  4,039  service  connections 
and  meters,  and  tliat  of  this  number  there 
were  actually  In  use  wltliln  the  dty  of  Los 
Angeles  3,172  of  such  service  connections  and 
meters.  The  evidence  also  showed  that  In 
addittoh  to  tills  latter  number  In  adual  use 
within  said  dty  the  plaintiff  owned  and  held 
589  meters  which  were  not  in  adual  use  at 
the  time  the  court's  valuations  were  made. 
These  woe  called  dormant  meters,  and,  ac- 
cording to  the  testimony  of  the  secretary  of 
the  plaintiff,  most  of  these  dormant  meters 
had  been  Installed  in  new  properties,  such  as 
houses  whldi  bad  been  built,  but  not  as  yet 
rented  or  used.  The  value  of  these  unused 
meters,  according  to  the  valuation  placed  by 
the  trial  court  upon  those  In  use,  would  have 
amounted  at  best  to  a  very  small  propor- 
ilon  of  tbe  total  valuation  of  the  plaintiff's 
other  properties,  and,  even  if  added  to  aald 


valuation,  could  have  effeded  at  most  a  very 
small  Increase  in  plaintiff's  water  rates. 

[1]  It  Is  clear,  moreover,  that  tbe  trial 
court  was  not  wrong  in  the  exclusion  of  these 
589  meters  from  its  calculation  in  respect  to 
tbe  value  of  the  plaintiff's  working  proper- 
ties. These  meters  and  other  connectiions 
were  idle  at  tbe  time  the  valnatloDS  were 
made.  They  had  never  as  yet  come  into 
use  as  a  revenue  producing  part  oC  the 
plaintiff's  water  etystem  within  said  dty. 
They  were  Installed  in  advance  of  the  ac- 
tual necessity  for  their  use,  and  there  was 
no  suffldent  showing  that  they  would  be 
used  during  the  year  for  which  the  rates 
were  fixed,  and  the  other  water  users  and 
rate  payers  of  the  dty  should  not  be  charged 
an  additional  amount,  however  small,  in  ttae 
way  of  a  water  rate  in  order  to  yield  a  re- 
turn to  plaintiff  upon  a  species  of  property 
which  was  not  In  adual  use  as  a  part  of 
its  system,  and  which  was  yiddlng  no  re- 
turn to  plaintiff  prior  to  the  passage  oar 
taking  effect  of  said  ordinance. 

[2]  In  addltlim  to  this,  our  attention  i» 
called  to  tbe  fact  that  the  trial  court,  ts  Its 
fixation  of  a  value  upon  the  3,172  meters 
and  service  connections  of  the  plaintiff  in 
adual  use  at  the  time  of  such  valuation, 
placed  a  value  thereon  which  Is  much  more 
than  double  the  valuation  wlilch  the  plaintiff 
Itself  placed  thereon  In  the  verified  state- 
ment of  Its  properties  attadied  to  its  com- 
plaint; and  our  attention  has  not  been  call- 
ed to  any  evidence  In  the  record  increasing 
tills  latter  valuation.  If  this  be  so,  then  it 
follows  that  the  court  has  already  allowed 
the  plaintiff  a  valuation  upon  this  item  of 
Its  properties  tar  greater  than  it  was  enti- 
tled to  have  placed  upon  it  for  the  purpose 
of  the  flxatlon  of  a  water  rate,  and  It  cannot 
therefore  be  said  that  the  plaintiff  was  In 
any  wise  prejudiced  by  any  error  of  the 
court  in  failing  to  Include  the  589  meters  In 
question  In  arriving  at  such  valuation. 

For  these  reasons  we  are  unable  to  say 
that  the  trial  court  abused  its  discretion  In 
the  omission  of  this  item  from  Its  valuation 
of  tbe  plaintiff's  essential  properties  for  tbe 
purpose  of  determining  their  total  value  and 
of  regulating  its  water  rates. 

[S]  The  appellant's  next  contention  is  that 
the  court  erred  In  Its  finding  that  a  portion 
of  the  plaintiff's  properties,  known  as  the 
Jefferson  street  plant,  lucludlog  its  lots, 
wells,  and  water  rights  in  adjacent  acres, 
were  unnecessary  and  not  essential  to  its 
distributing  system  within  said  dty.  Prior 
to  the  organization  of  the  Uolon  Hollywood 
Water  Company,  In  the  year  1906,  the  Jeffer- 
son street  pumping  plant  had  been  owned 
find  operated  by  a  coriwratlon  known  as 
West  Los  Angeles  Water  Company,  and  was 
being  used  to  supply  water  to  the  western 
portion  of  that  city  lying  In  Its  vidnity. 
Upon  the  organization  of  the  Union  Holly- 
wood Water  Company,  however.  It  took  over 
the  piuper ties  o£  the  West  Los  Ans^es  Wa- 
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ter  Company,  a  part  of  which -was  this  par- 
ticular plant,  and  also  took  over  the  proper- 
ties of  another  corporation  known  as  West 
Side  Water  Company,  which  was  at  the  time 
engaged  In  serving  water  to  another  section 
of  the  western  part  ot-  said  dty.  After  this 
consolidation  of  these  two  corporations  had 
been  effected  in  the  name  of  and  under  the 
ownership  ot  the  idalntilf  herein  the  latter 
developed  an  additional  water  supply  from 
certain  water-bearing  lands  at  Sherman, 
which  renAend  unnecessary  the  further  op- 
eration of  the  Jefferson  street  pumping 
plant,  and  in  the  beginning  of  the  year  1908 
the  latter  was  Omt  down,  and  so  continued 
to  be  up  to  and  after  the  commencement  of 
this  actlffl).  It  Is  conceded  that  this  was 
the  condition  of  things  at  the  time  of  the 
trial,  but  the  appellant  Insists  that,  notwith- 
standing this  fact,  its  Jefferson  street  pump- 
ing plant  was  bdng  maintained  by  it  as  an 
emergency  plant  to  be.  put  Into  use  In  the 
event  of  any  Interfetence  with  Its  water 
serrlce  from  its  other  sources  of  supply. 
There  waS  evidence,  however,  t«idlng  to 
show  that  this  plant  was  not  at  the  time 
connected  with  the  rest  of  the  plaintiff's  wa- 
ter system,  and  that  the  installation  of  some 
two  miles  of  pipe  would  be  required  to  make 
such  connection.  Taking  these  facts  into 
consideration,  the  trial  court  conduded,  and 
we  think  properly,  that  the  Jefferson  street 
plant.  In  its  state  of  oonuse  and  disconnect- 
edness, was  not  such  an  essential  part  of  the 
plaintiff's  distributing  system  as  to  jostU^ 
the  imposition  of  an  added  water  rate  upon 
its  custranen.  With  the  discretion  of  the 
trial  court  to  make  tliis  finding  from  the 
state  of  the  evidence  before  It,  this  court 
will  not  interfere  upon  appeaL 

[4]  The  ai^ltanfs  next  contention,  to 
which  craidlderable  space  Is  devoted  In  its 
opening  brief,  is  that  the  trial  court  did  not 
place  an  adequate  valuation  nptm  cwtaln 
easements  end  rights  of  way  over  private 
pn^rnr^  whldi  were  a  part  of  its  system  for 
sullying  water  to  the  inliabltanta  of  Los 
Angeles,  and  Hut  the  oonr^  in  reachli^  a  ba- 
i^s  for  the  valuation  ot  this  class  of  ptop- 
erty,  Included  as  unnecessary  and  nonessen- 
tial a  considerable  part  of  the  plaintiff's  ac- 
quired easanents  and  rights  of  way.  As 
to  this  latter  contrition  we  do  not  think  it 
Is  sustained  by  a  fair  construction  of  the 
finding  of  the  trial  court,  but  that,  with  cer- 
tain designated  exceptions,  such  as  the  so- 
called  Soldiers'  Home  reservoir,  the  Jefferson 
street  pumping  plant  and  Its  adjacent  water- 
bearing acres,  the  Day  tract,  etc.,  the  trial 
court  was  undertaking  to  place  a  valuation 
upon  all  of  the  plaintiff's  properties  in  the 
nature  of  easements  and  rights  of  way  over 
the  lands  of  private  parties.  Whether  or  not 
that  valuation  was  sutBdent  d^ends  upon 
the  evld^ce  upon  that  subject,  which  evi- 
dence was  detailed*  extenslTe,  and  oonflict- 
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Ing,  and,  this  bdng  so,  the  finding  ot  the 
court  upon  that  subject  will  not  be  disturbed. 

We  migdbt  go  on  dealing  tn  detail  with  the 
other  alleged  errors  of  the  trial  court  In  ar- 
riving at  its  conclusions  as  to  the  proper 
amount  and  value  of  the  plaintiff's  various 
pr<H>ortie8  tar  the  {Hiipose  of  arriving  at  a 
basis  of  total  valuation  upon  which  to  pred- 
icate a  reasOTiaWe  water  rate  to  be  charged 
by  the  platntlft  and  odlected  from  its  cus- 
tomers for  the  year  covered  by  the  terms  ot 
the  ordinance  In  question,  but  the  discussion 
would  be  nnprc^table,  since  the  conclusion 
in  each  of  these  matters  must,  in  the  state 
of  the  evidmce.  have  rested  In  tiie  sound 
cretlon  of  the  trial  court 

[S]  There  Is,  however,  one  remaining  ques- 
tion which  deserves  separate  crasidemtion. 
fHiis  is  the  ctmtentlon  of  the  ai^llant  that 
the  trial  court  ad<vted  a  wrong  principle  of 
valuati<HL  in  Its  finding  relative  to  tlw  value 
to  be  pUoed  upon  tile  water-bearing  lands  of 
the  aiMiellant  Tbe  finding  wbldi  the  plain- 
tiff thus  BssailB  reads  as  follows : 

"That  plaintiff  was  also  on  «aid  date  the 
owner  of  water-bearing  real  estate  constituting 
a  part  of  said  plant  and  system,  but  saii^  water- 
bearing real  estate  was  not  of  the  value  of 
$225,000,  bat  was  of  the  value  of  S92.600.  And 
in  making  this  finding  the  court  does  not  con- 
sider the  value  of  tbe  water  in  said  land  sepa- 
rate and  apart  from  said  land,  but  fixed  the  val- 
ue of  said  water-bearing  land  by  compering  its 
value  with  aimUar  water-bearing  land  in  the 
same  locality,  capable  of  producing  a  like 
amount  of  water.** 

In  respect  to  this  finding  the  ai^tlant 
contends  that  it  was  entitled.  In  excess  of  the 
valuation  which  the  trial  court  placed  upon 
its  water-bearing  lands  as  real  estate,  to 
have  Its  rights  in  and  to  the  water  collected 
or  Mmtained  therein  admeasured  and  ascer- 
tained as  separate  from  and  in  addition  to 
the  value  of  the  land  as  land.  The  dlscussicm 
of  this  phase  of  the  a]K>oUant's  case  has  ref- 
erence particularly  to  the  lands  of  the  plain- 
tiff at  Sherman,  the  waters  in  which  are  per- 
ctriatlng  waters  which  are  collected  and  ex- 
tracted from  the  subsurfoce  of  said  land  by 
means  of  powerful  pumps,  and  when  so  ex- 
tracted are  transferred  to  plaintiffs  reser- 
voirs and  mains,  and  thence  conveyed  to  Its 
customers.  There  was  evidence  before  the 
court  that  there  were  other  lands  In  the  vi- 
cinity of  the  so-called  Sherman  lands  of 
plaintiff  which  also  craitalned  these  or  other 
percolating  waters  derived  from  the  same 
higher  sources  as  those  supplying  plaintiff's 
said  lands.  It  was  these  facts  In  relation  to 
the  original  state  of  these  waters  prior  to  the 
plaintiff's  extraction  of  them  which  control- 
led the  conclusion  of  the  court  that  they  were 
a  part  and  parcel  of  the  soil  Itself,  having 
an  appralsable  valuatl<nt  a«  a  part  of  the 
land  through  which  they  perorated.  It  was 
these  facts  also  which  differratlated  the  cas- 
es cited  by  appellant  from  the  case  at  bar; 
for  In  each  of  them  the  water  rights  whldi 
the  courts  recognized  as  having  an  apprais- 
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able  value  apart  from  tibe  land  were  thoee 
appertalnltig  to  reswrolni  or  to  surface  lakes 
or  Btreama  It  la  not  necessary  to  consider 
the  qnestlon  as  to  whetber,  In  the  cue  at 
bar,  the  trial  court  might  have  adt^ed  a 
method  of  Talnation  In  which  the  p^wolat 
Ing  waters  In  the  tract  wonld  be  considered 
as  ai^ralsnbte  apart  from  the  value  of  the 
land  as  land,  tar  the  reason  tiiat  both  meth- 
ods of  Taluatl<m  were  open  to  Its  adoptl(Mi 
nnder  the  authority  ot  Uarln  Water,  etc.. 
Co.  V.  Ballroad  Comratsslon.  171  Cal.  706. 
715,  154  Pac.  864.  Ann.  Cas.  1917C,  114. 

The  trial  court  adopted  and  applied  the 
rule  ai^rored  In  this  case  as  the  basis  for 
Us  valuation  of  the  plalnHrs  water-bearing 
iBDds,  and  havlnj;  a  separate  valuatlMi  to 
the  pumping  works,  whldi  In  effect  separat- 
ed the  percolating  wat«v  from  diese  lands, 
and  we  ore  of  the  opinion  that  it  was  not  In 
error  la  so  doing;  nor  do  we  think  that  it 
abused  Its  discretion  In  the  value  which  it 
affixed  upon  this  portion  of  the  plaintlflF's 
properties,  In  view  of  the  evidence  before  it. 

Tbe  cont^tlon  of  the  ai^lant  that  the 
ordinance  under  review  Is  unreasonable,  con- 
flscatf^y,  and  hence  nnconstituttonal,  depends 
for  its  force  upon  the  aivellant's  fon^lng 
oontentlons  aa  to  the  undMvaluatlMis  ot  its 
properties  or  portitms  thereof,  and,  dnce 
these  have  not  been  snatalned,  this  final  con- 
tention mast  of  necessity  also  fall. 

No  other  points  appear  in  the  recwd  re- 
quiring separate  consideration. 

The  order  ia  affirmed. 

We  concur:  ANGELLOTTI,  C  J. ;  SHAW, 
J.;  SLOSS,  J.;  WILBUE,  J.;  MELVIN,  J.; 
VICTOB  EL  SHAW,  Judge  pro  tem. 


Ex  parte  MANA.    (Cr.  2145.) 
(Supreme  Court  of  Calt(omla.    Hay  1,  IMS.) 

1.  JuBT  <e=>10— Right  to  Trial  bt  Jubt— 
CouuoN  Law. 

ConstitntioDal  provteions  guaranteelog  the 
rigbt  to  a  trial  by  jury  establish  the  right  to  a 
trial  as  known  at  common  law. 

2.  JlJBT  «=a3&— Qualifications  or  Jtrnv— 
Legislative:  Power. 

The  qualificationB  of  the  jury  is  a  matter 
subject  to  leKislative  control,  and,  even  though 
prescribed  Qualifications  may  differ  from  those 
at  common  law,  the  legislation  is  valid. 

3.  Jubt  «=>39— Kioht  to  TbiaI/— Qualifica- 
tions—Jurt  CoNSiOTiNo  IN  Part  or  Wo- 
men. 

Const  U.  S.  Amend.  14,  forbids  any  state 
to  malce  or  enforce  any  law  abridging  the  priv- 
ileges or  immunities  of  citiiens  of  the  United 
States,  and  the  subsequent  California  Consti- 
tution by  article  1,  S  1<  provides  that  tbe  right 
of  trial  by  jury  ahall  t>e  secured  to  all  and  re- 
main inviolate,  and  by  article  20,  S  18i  provides 
that  no  person  shall  on  account  of  sex  be  dis- 
qualified from  entering  ui>on  or  pursuing  any 
lawful  business  or  profesBion,  and  amendment 
of  October  10.  1911,  article  2,  S  It  gave  women 
the  right  to  vote  and  bold  office,  and  tbe  Leg- 
islature provided  that  a  'woman  might  act  as 
a  juror.     H-eld,  that  the  iegtslation  pointed 


merely  to  the  matter  of  sex  as  a  qualificatitw. 
and  that  the  Legislature  was  justified  in  deal- 
ing with  the  matter  as  such,  so  that  it  was  no 
ground  (or  a  release  &om  custody  that  one 
was  convicted  of  fdony  bj  a  Jury  coaiaittfini 
in  part  of  women. 

In  Bank.  An^llcation  fbr  writ  <tf  habeas 
corpus  by  Eban  Hana.  Writ  dladurged, 
and  petitioner  remanded. 

Fellz  &  White,  of  Salinas,  for  petitioner. 
U,  S.  Webb,  of  San  Francisco,  for  respondent 
Gail  Laughliu,  of  San  Francisco,  for  varloQS 
organizations  of  women. 

WILBUR,  J.  Petitioner,  convicted  of  a 
felony  by  a  jury  consisting  In  part  of  wo- 
men, seeks  release  from  custody  on  the 
ground  that  tbe  act  of  tbe  Legislature  au- 
thorizing women  to  sit  as  Jurors  Is  unconsti- 
tutionaL  The  right  to  a  trial  by  a  Jury  is 
provided  for  In  article  1,  §  7,  of  the  Coasd- 
tution,  adopted  by  tbe  people  of  the  state  of 
Callforola  In  May,  1870.  as  follows: 

"Section  7.  The  right  of  trial  by  jury  *all 
be  secured  to  all,  and  remain  inviolate ;  but  in 
civil  actions  tbree^Eourtbs  of  the  jury  may  rcn* 
der  a  verdkt.  A  trial  by  jury  may  be  waived 
in  alt  criminal  cases  not  amounting  to  felony, 
by  tbe  consent  of  both  parties  in  open  court, 
and  in  civil  actions  by  the  conaent  of  the  par 
ties,  sipiified  in  such  manner  as  may  be  pre- 
scribed by  law.  In  civil  actions  and  cases  of 
misdemeanor,  the  jury  may  consist  of  twdv*. 
or  of  any  number  less  than  twelve  upon  which 
tbe  parties  may  agree  in  open  court.** 

[1,  X]  The  petitioner  claims  that  the  word 
"men"  sbould  be  inserted  by  proper  con- 
struction In  tbe  Constitution,  so  that  the 
C<Histitution  would  In  eCTect  read:  "The  rigbt 
of  trial  by  a  jury  of  twelve  men  shall  be  se- 
cured to  all,"  etc.  This  contention  Is  based 
upcai  the  proposition  that  when  the  Consti- 
tution provides  for  a  trial  by  a  Jury  it.  by 
neceaaary  inference,  provides  for  the  Jury  as 
known  at  tbe  ctHuuon  taw  (Peos^e  v.  PoweU. 
87  Cal.  MS,  25  Pac.  481,  U  U  R.  A.  75),.aud 
tb&U  as  Juries  of  men  were  provided  for  bf 
the  common  law,  the  Constitution  must  be 
thus  amstrued.  Two  auestlms  seem  to  be 
thorongbly  settled  by  the  unbroken  line  of 
decisions  In  all  tbe  states:  First,  that  coa- 
Btltntlfwal  provisions  guarantedng  the  right 
to  a  trial  by  Jury  established  the  right  to  a 
trial  by  a  jury  as  known  at  common  law; 
second,  that  tbe  qualifications  of  the  Jury 
is  a  matter  subject  to  legislative  control,  and 
that,  even  though  such  qualifications  may 
differ  from  those  at  common  law,  such  legis- 
lation is  nevertheless  a  valid  exenise  ot 
legislative  power.  24  Cyc.  187;  People  v. 
Powell,  supra;  People  v.  Chin  Mook,  51  CaL 
597. 

[S]  At  tto  time  of  the  adoption  of  our  Con- 
stitution (187^  the  Fonrteentli  Amendment 
of  the  Constitution  of  tbe  United  States  pro- 
vided that: 

"No  Btate  ^all  malce  or  enforce  any  Isw 
which  shall  abridge  the  privilues  or  immnni- 
ties  of  citizens  of  the  United  States;   •  •  • 
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Dor  shall  any  state  deprive  an;  person  of  lif^ 
liberty,  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdic- 
tiou  ths  equal  protection  of  the  laws." 

By  tibia  amendment  state  laws  and  state 
GonstitntlonB  were  modified  or  abridged  so 
far  as  necessary  to  conform  to  the  rights 
and  privileges  thus  created.  In  Interpreting 
the  right  to  a  trial  by  Jury  as  guaranteed  by 
oor  Constitution,  we  must  therefore  look, 
not  alone  to  the  cranmon  law,  but  also  to  this 
amendment  so  far  as  It  affects  tbe  rlg^t  to 
a  trial  by  jnry.  The  Supreme  Oourt  of  the 
United  States,  In  constrnlng  the  effect  of 
this  constitutional  amendment  upon  the  right 
of  a  colored  man  to  a  trial  by  Jury  in  West 
Virginia  (100  U.  S.  303,  308,  26  L;  Ed.  664), 
said: 

"The  very  idea  of  a  jury  is  a  bo^  of  men 
composed  of  the  peers  or  equals  of  the  person 
whose  rights  it  is  selected  or  summoned  to  de- 
termine ;  that  is,  of  his  neighbors,  fellows,  as- 
sociates, persons  having  the  same  legal  ttatMB 
in  tociety  at  that  which  he  holda."  (Italics 
ours.) 

It  was  therefore  held  that  to  try  a  neseo 
before  a  Jury  from  which  his  race  was  ex- 
cluded by  law  was  a  denial  of  his  right  to 
a  trial  by  Jury  as  guaranteed  by  the  Consti- 
tution of  West  Virginia,  for  the  reason  that 
it  deprived  him  of  a  trial  by  a  Jury  compos- 
ed of  his  "neighbors,  fellows,  associates,  per- 
sons having  the  same  legal  status  in  society 
as  that  which  he  holds."  In  deciding  that 
question  the  court  added: 

"We  do  not  say  that,  within  the  limits  within 
which  it  is  not  aztiuded  by  the  amendment  a 
state  may  not  prescribe  the  quaUfieation*  of 
it»  jurort  (italics  Ours)  and  in  so  doing  make 
discriminations.  It  may  confine  the  selection 
to  males,  to  freeholders,  to  citizens,  to  persons 
within  certain  apps,  or  to  persons  having  edu- 
cational qualificatioDs.  We  do  not  believe  the 
Fourteenth  Amendment  was  ever  intended  to 
prohibit  this." 

It  will  be  observed,  then,  that  the  Supreme 
Court  of  the  United  States,  In  determining 
the  rights  of  citizens  of  the  United  States 
to  a  jury  trial  under  the  Fourteenth  Amend- 
ment, bases  Its  conclusion  as  to  the  rl^t  of 
a  state  to  discriminate  against  female  citi- 
zens of  the  United  States  opon  ■  the  ground 
of  the  dlsqnaliflcatlon  of  females  as  Jurors. 

Our  Constitution  also  expressly  provides 
(article  20,  i  IS): 

"No  person  shall,  on  account  of  sex,  be  dis- 
qualt&ed  from  entering  upon  or  pursuing  any 
lawful  business,  vocation  or  profession." 

And  while  Jury  service  Is  neither  a  "busi- 
ness, vocation  or  profession,"  the  Constitu- 
tion recognizes  the  capacity  of  women  to  en- 
ter upon  any  "lawful  business,  vocation  or 
profession."  By  an  amendment  to  our  Con- 
stitution, October  10,  1911  (art  2,  S  D.  wo- 
men were  given  the  right  to  vote  and  hold 
office.  If  the  contention  of  the  petitioner  is 
well  grounded,  we  would  then  have  a  sit- 
uation where  a  woman  on  trial  for  a  crime 
might  be  brought  to  trial  before  a  woman 
Judge*  prosecuted  by  a  woman  district  At- 


torney, defended  by  a  woman  lawyer, 
brought  in  court  by  a  woman  bailiff,  and  yet 
forced  to  a  trial  before  a  jury  of  men,  be- 
cause men  only  were  considered  as  eligible 
for  jury  duty  at  comm<m  law.  It  would  seem 
that  the  Inferences  to  be  derived  from  so 
radical  an  amendment  of  the  Constltutloa 
are  quite  as  strong  as  those  to  be  derived 
from  the  use  <rf  the  term  "trial  by  Jury." 

The  Legislature  of  the  state  In  providing 
that  a  woman  might  act  as  a  Juror  evidently 
believed  that  there  was  no  longer  any  neces- 
sity of  discriminating  against  her  as  a  citi- 
zen of  the  United  'States  because  she  was 
disqualified.  The  Constitution  having  recog- 
nized her  as  in  all  respecta  the  equal  of  man, 
the  Legislature  was  Justified  In  doing  away 
with  the  discrimination  which  had  thereto- 
fore existed  against  her  in  the  matter  of 
Jury  servica  We  do  not  hold  tliat  the  F(mr- 
teenth  Amendment  to  the  federal  Constitu- 
tion, or  the  Woman  Suffrage  Amendment  to 
the  Constitution  of  this  state,  were  of  them- 
selvee  aufflelent  to  ratltle  womoi  to  act  as 
Jurors,  although  this  question  haa  been  seri- 
ously raised  and  disenssed,  but  not  decided, 
by  the  Supreme  Court  of  Wyoming  in  Mc- 
Shmey  State.  S  Wya  719^  SO  Pae.  293,  U 
L  B.  A.  na  We  do  hold,  however,  that  tbU 
amendment  points  so  cleaily  to  the  matter  of 
sex  as  a  question  of  qnaliflcatUm  that  tlu 
Legislature  was  amply  Justified  In  dealing 
with  the  matter  as  such. 

Writ  discharged.  Petitioner  remanded. 

We  concur:  ANOELLOTTI,  O.  J.;  SLOS8, 
J.;  BilBLVIN,  3.;  RICHARDS,  Judge  pro 
tem. ;  TICJTOB  E.  SHAW,  Judge  pro  teiQ. 


BLANTON  V.  KANSAS  CITY  COTTON 
MILLS  CO.  (KANSAS  CITY  OASUAI/TY 
CO.,  Garnishee).  .  LUBEK  v.  SAME.  MY- 
EES  V.  GARDNEE  (KANSAS  CITY  CASU- 
ALTY CO.,  Garnishee).    (Noe.  21537-21530.* 

(Supreme  Court  of  Kansas.    May  11,  1918.) 
(SvHabu*  by  the  Court.} 

1.  lM8UBANeE*=»612-^ONSTRUCmON  OF  CON- 
TBACT— EmPLOTEB'b  LIABILITY. 

Where  a  casualty  company  in  an  employers* 
insurance  contract  agrees  to  indemnify  the  in- 
sured against  loss,  including  expenses  arising 
or  resulting  from  claims  upon  the  insured  fox 
damages  on  account  of  bodily  injuries  to  em- 
ployes, and  wherein  it  is  provided  that  the 
company  shall  have  notice  of  accidents  and 
shall  not  be  responsible  for  settlements  made 
by  the  employer  unless  authority  in  writing  is 
given  to  the  insured,  excepting  expenses  of 
emergency  relief,  and  wherein  it  1*  stipulated 
that  the  company  shall  investigate  all  accidents 
and  defend  all  suits  for  damages  unless  it  electa 
to  settle  the  claims  or  suits,  aad  the  company, 
acting  under  the  policy,  investigates  accidents 
and  adjusts  and  pays  claims  for  losses  and  as- 
sumes exdosive  control  of  the  defoise  of  suits 
upon  the  claims  of  employes  of  the  insured,  the 
contract  should  be  regarded  as  one  to  indemnify 
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the  insured  against  liabilitr.  and  the  casualty 
company  is  Uierefore  subject  to  garnishment  at 
the  suit  of  the  employ^  vhen  the  insured  is 
insolvent. 

2.  Case  Dxshmouishbd. 

Carter  t.  Insurance  Co^  70  Kan.  276,  91 
Pac.  178,  11  I*  R.  A.  (N.  S.)  1165,  distin- 
guished. 

3.  Insurance  «8=»144(1),  665(2>— Ewploteb's 
LlABILITT— INDEHNITT  PoLIOT— MODIFICA- 
TION—Ev  IDG  NCE  . 

The  insured  employers  were  not  operating 
under  the  workmen's  compensation  law  when  the 
policies  were  issued,  and  attached  to  them  were 
riders  excepting  the  insurer  from  claims  for 
compensation  under  that  law.  Before  the  end  of 
the  insurance  period  the  insored  came  under 
the  compensation  law.  Hold,  that  it  was  com- 
petent for  the  parties  to  detach  the  rider  and 
modify  the  contract  by  an  agreement  that  the 
unearned  premium  should  stand  as  insurance  for 
compensation  for  injuries  for  the  remainder  of 
the  insurance  year,  and  also  held,  that  the  ev- 
idence in  the  case  supports  the  theory  that  such 
an  agreement  was  made. 

Appeal  trim  District  Goart,  Wyandotte 

COUDtjr. 

Action  by  Charles  B;  Blanton,  a  minor, 
by  William  H.  Blanton,  his  next  friend, 
against  the  Kansas  City  Cotton  Mills  Com- 
pany and  the  Kansas  City  Casualty  Com- 
pany, garnishee,  and  action  by  William  Lubek 
against  the  same  defendant  and  garnishee, 
and  action  by  Ernest  Myers,  a  minor,  by 
I^dta  Myers,  his  next  friend,  against  Simon 
A.  Gardner,  Kansas  City  Casualty  Company, 
garnishee.  Judgments  for  plaintiffs  In  each 
case  against  the  garnishee  and  U  appeals. 
Affirmed. 

D.  A.  Murphy,  of  Kansas  City,  Mo.,  Me- 
Anany  &  Alden,  Thos.  M.  Van  Cleave,  and 
Samuel  Maher,  all  of  Kansas  City,  Kan.,  for 
appellant.  T.  A.  Pollock,  T.  P.  Hailsback, 
Emerson  &  Stnlth.  and  K.  P.  Snyder,  all  of 
Kansas  City,  Kan.,  tor  appellees. 

JOHNSTON,  C.  J.  These  are  appeals  by 
the  Kansas  City  Casualty  Company  from 
Judgments  rendered  against  It  In  garnish- 
ment proceedings. 

Three  actions  are  Involved,  each  brought 
by  an  employe  against  his  employer  to  re- 
cover damages  for  personal  injuries,  in  which 
Judgments  against  their  employers  were  ob- 
tained. The  defendants  in  those  actions 
held  policies  of  insurance  Issued  by  the  cas- 
ualty company,  and  la  the  actions  mentioned 
It  took  complete  (diarge  of  the  litigation  for 
the  defendants.  The  plaintiffs  were  unable 
to  enforce  payment  of  the  judgments,  and 
they  garnished  the  casualty  company,  which 
answered  In  each  case,  denying  liability  to 
the  defendant  Plaintiffs  contested  the  an- 
swers, and  the  evidence  upon  the  issues  thus 
raised  was  submitted  at  one  hearing  to  the 
court  without  a  jury.  No  findings  of  fact 
were  made,  and  the  court  rendered  Judg- 
ments against  the  casualty  company  for  the 
amounts  of  the  claims  established. 

[i,2]  The  Issues  were  the  same  In  the 


three  actions,  except  that  In  those  agsinst 
the  Cotton  Mills  Company  there  Is  an  added 
feature  by  reason  of  the  fact  that  at  the 
time  of  the  Injuries  it  was  operatlDg  under 
the  piTOTlslons  of  the  worfcmoi's  compenia- 
tlon  law,  and  it  is  daimed  by  the  casualty 
company  that  under  the  policy  It  is  not  liable 
on  account  of  injuries  within  the  scope  ot 
that  act  It  also  claims  that  the  pcMdes  Is- 
sued are  contracts  of  indemnity  against  loss 
sustained,  and  that  the  obtaining  of  ju^ 
ments  against  the  employers,  which  bad  not 
been  paid,  was  not  snflSdoit  to  render  it 
liable  as  garnlsbea.  Tlie  poUdes  in  qnestimi 
were  designated  as  "ouployws*  liability  pol- 
icies" and  in  them  the  casualty  company 
agreed  "to  Indemnify  the  assured,  described 
In  the  wanandes  hereof,  within  the  amounts 
as  expressed  herein,  against  loss  indodlng 
expense  arising  or  resulting  from  claims 
upon  the  assured  for  damages  on  account  of 
bodily  Injuries,"  etc.,  to  an  employe.  It 
was  stipulated  that  the  assnred  should  give 
the  casualty  company  Immediate  notice  of 
any  accident  to  an  employe  and  of  any  suit 
resulting  therefrom,  and  It  was  further  stipo- 
lated  that: 

"The  company  is  not  responsible  for  any  set- 
tlement made  or  any  expense  incurred  by  tbe 
assured,  unless  such  settlements  or  expendi- 
tures are  first  specifically  authorized  in  writing 
by  the  company;  except  that  the  assured  may 
provide  at  the  time  of  the  accident,  at  the  ex- 
pense of  the  company,  auch  immediate  sorgical 
relief  as  ia  Imperative." 

There  was  also  a  provision  Umitlag  the 
amounts  for  which  the  casualty  company 
would  be  liable,  and  also  staOnp: 

"In  addition  to  tbese  llmlti,  the  company 
will,  at  its  own  cost  (court  coats  and  all  in- 
terest accruing  after  entry  of  judgment  on  sudt 
part  thereof  as  shall  not  be  in  excess  of  the 
limits  of  the  company's-  liability  as  hereinbe- 
fore expressed,  bems  considered  part  thereof) 
investigate  all  acddenta  and  defend  all  sutu 
even  if  groundless,  of  which  notices  are  given  to 
it  as  hereinbefore  required,  unless  the  com- 
pany shall  elect  to  settle  the  claim  or  suit" 

The  provision  nsually  contained  In  policies 
of  this  character  that  no  actl<m  could  be 
maintained  by  reason  of  a  judgment  against 
the  assured  unless  the  latter  had  sustained 
a  loss  by  satisfying  the  judgmrat  Is  doC 
found  In  any  of  the  policies  involved  hera 
It  appeared  from  the  evidence  that  the  cas- 
ualty company  had  In  other  Instances  ad- 
Justed  claims  and  paid  judgments  that  had 
not  been  already  satisfied  by  the  assured, 
and  that  It  had  advertised  its  business  as 
including  In  Its  scope  the  adjustment  of  aU 
claims,  payment  of  all  attorney's  fees,  de- 
fense of  all  suits,  the  payment  of  all  judg- 
ments up  to  $5,000,  and  the  payment  of  court 
costs. 

The  main  question  raised  on  these  appeals 
Is  whether  or  not  there  can  be  a  liability 
against  the  casualty  company  for  accidental 
Injuries  to  the  employes  of  the  Insured  until 
the  latter  pays  the  claims  for  the  Injorips 
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and  losses  sustained.  Tbe  casual^  compeDjr 
conteDdB  Qiat  under  the  role  of  Gartdr  v. 
Insnrance  Co.,  T8  Kan.  275,  91  Pac.  178,  11 
L.  B.  A.  OH.  S.)  1156.  Its  contract  was  In- 
demnlty  against  loss,-  and  that  no  loss  was 
snstalned  by  tbe  Insared  untU  payment  had 
been  made.  The  contract  In  the  Garter  Case 
differs  materially  frcnn  those  tnTolTed  ber^n. 
Aside  trom  one  stlpolatlon  there  was  the 
same  amUgolty  In  that  cratract  as  In  these 
In  regard  to  whether  IlaUUty  was  Indnded 
In  the  term  '^oas,"  and  whether  It  was  the 
Intention  of  the  parties  that  the  Insurance 
company  should  be  substituted  tor  the  In- 
sured 80  tat  as  liability  for  accidental  In- 
juries and  deaOi  was  cimcemed.  Wbile 
several  of  tba  provisions  of  tibat  contract 
indicated  a  substitution  of  the  Insurer  for 
the  insured,  and  that  It  was  Insiirance 
against  liability,  it  contained  the  fbllowing 
posttlve  stipulation: 

"No  action  shall  lie  against  the  compeDy  as 
rcepecta  any  loas  ander  tbia  policy  unless  It 
sh^l  b«  broDght  by  tbe  assured  himself  to 
rcdmburse  him  for  loss  actually  sustained  and 
paid  by  him  in  satisfaction  of  a  judgment  with- 
m  sixty  days  from  the  date  of  sudi  judgment, 
and  after  trial  of  the  issue;"  76  Kan.  page  27& 
277.  »1  Pac.  page  178  [11  I*  B.  A.^.  S.) 
1155]. 

As  we  have  seen,  this  clause  was  wholly 
omitted  from  the  contracts  in  question.  In 
the  decision  of  that  case  It  was  said  that: 

*"niis  provision  leaves  no  doubt  of  the  inten* 
tion  of  the  parties,  wblch  was  that  tbe  insur- 
ance c<»apany  was  not  reqoired  to  pay  any- 
thing because  of  the  policy  until  losses  had  be«i 
paid  by  tbe  assured  in  satisfaction  of  a  judg- 
ment" 76  Kan.  page  278,  91  Pac.  page  178 
[11  L.  B.  A.  (N.  S.)  1155]. 

It  was  there  held  that  the  obligation  of 
the  contract  did  not  extend  beyond  the  In- 
surer and  the  insured,  that  It  did  not  inure 
to  the  bmefit  of  the  Injured  employes,  and 
that  tbe  Insurer  was  only  bound  to  reimburse 
the  Insured  for  the  losses  he  was  compelled 
to  pay.  The  "no  action"  provision  was  deem- 
ed to  be  so  specific  and  controlling  as  to 
overcome  other  stipulations  In  the  contract 
pointing  to  Insurance  against  liability,  and 
also  to  prevCTt  an  estoppel  against  tbe  in- 
surer by  reason  of  having  taben  control  of 
the  litigation  and  made  the  defense  for  the 
Insured.  The  provisions  of  the  contracts 
without  this  clause  and  the  action  of  the 
defendant  In  giving  a  practical  interpreta- 
tion of  the  providons  of  the  contract  strongly 
tend  to  show  the  purpose  of  the  parties  to 
3iaTe  been  that  the  insurer  should  be  sub- 
stttoted  for  the  insured,  and  also  that  it  was 
Intended  as  an  Insurance  against  liability. 
Attentim  Is  called  to  the  uoe  of  the  word 
"indemnify"  In  the  contract,  which  it  la  con- 
tended carrioB  the  Idea  of  a  reimbursement 
fbr  losses;  hut  the  terra  has  other  mean- 
Inga^  and  is  no  more  controlling  than  the 
stntement  at  the  head  of  the  policies  that 
It  is  a  "liability  poUcy." 
-  As  against  the  theory  that  the  Insurer  is 
not  concerned  as  to  accidents  or  liabilities 


arising  from  them,  thm  la  the  sUpnlBtion 
that  the  Innirer  shell  be  given  immediate  no- 
tice of  an  acddent  and  of  any  suit  reanltlng 
from  it.  Tike  obTiona  purpose  of  snch  a  no- 
ace  la  ttiat  the  insurer  may  protect  itself 
against  UabUity.  and  Outt  this  was  the  Inten- 
tion is  made  manifest  by  tbe  action  of  the 
Insurer  in  settling  dalms  fbr  snch  liabilities 
without  waiting  tor  the  insured  to  settle  or 
pay  them.  In  order  that  the  Insured  may  In- 
telUgent^  carry  out  this  ^an  it  la  provided 
that  the  insurer  may  inspect  the  plant, 
works,  madiljoery,  and  ap^lances  used  by 
the  insured,  and  shall  also  have  access  to  Its 
books  and  records,  and  In  that  way  deter- 
mine the  nature  of  the  Injury  and  tbe  extent 
of  the  liability.  WfaHe  tbe  insured  is  not  de- 
nied the  right  to  make  settlements  with  its 
Injured  employes  It  Is  expressly  stipulated 
that,  except  for  emergency  surgical  relief  at 
the  time  of  tbe  accident,  the  Insurer  will  not 
be  responsU>le  for  any  settlement  made,  on- 
less  written  authority  therefor  Is  given  by 
tbe  insurer.  In  view  of  the  fact  that  plain- 
tiffs were  paying  for  Insurance  protection 
and  would  lose  that  protection  If  they  settled 
a  claim  wltbout  tbe  consent  of  the  insurer, 
tbe  clause  was  almost  equivalent  to  a  stip- 
ulation forbidding  them  to  negotiate  a  settle- 
ment with  an  injured  employ^.  Under  the 
contract  the  Insured  was  permitted  to  co- 
operate with  the  Insurer  In  negotiating  a  set- 
tlement, but  it  was  practically  exduded  from 
the  control  of  settlemraits. 

To  make  tbe  control  of  tbe  Insurer  more 
effective,  it  vras  stipulated  that  It  should  In- 
vestigate all  accidents  of  which  it  bad  no- 
tice, and  Its  course  of  action  was  not  only  to 
Investigate  such  accidents,  but  It  went  far- 
ther and  made  settlements  tor  liability  aris- 
ing from  the  accidents.  This  control  was 
continued  after  the  Investigation  and 
throughout  any  litigation  that  might  arise 
upon  the  claims  based  on  accidents,  because 
in  the  contract  It  was  stipulated  that  tbe  In- 
surer should  take  charge  of  any  litigation 
that  arose,  and  should  at  Its  own  cost  defend 
all  suits  brought  whether  they  were  ground- 
less or  real,  unless  it  should  elect  to  settle 
the  claims  or  suits  without  contest.  These 
provisions  show  that  the  obligations  of  the 
contract  rested  upon  the  Insurer  from  the 
time  the  accident  occurred  down  until  the 
liability  resulting  from  them  was  settled  and 
discharged. 

Instead  of  being  exempt  from  llaMllty  un- 
til prepayment  of  claims  Uie  insured,  the 
insurer  practically  puts  itself  Into  the  place 
of  the  insured  so  far  as  settlements  with  em- 
ployfia  and  payment  of  their  claims  were 
concerned,  and  if  It  had  been  tbe  intention  of 
the  parties  that  no  liability  should  attach  to 
the  insurer  until  payment  had  been  made  by 
the  insured,  it  would  have  been  very  easy  to 
have  made  that  statement  in  some  snch  way, 
as  was  done  in  the  Carter  Case.  There  being 
amMgulty  In  the  contract  respecting  the  kind 
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of  insurance  Intended,  extrinsic  drcnmstanc- 
es  showing  the  practical  Interpretation  plac- 
ed upon  tbe  contract  by  the  parties  may.  be 
and  was  received.  The  casualty  company  not 
only  designated  its  contracts  as  "liability  pol- 
icies," but  In  an  advertisement  published  In 
a  newspaper  In  March,  1914,  as  to  tbe  char- 
acter of  the  policies  it  stated : 

"Erery  man  in  buainess,  every  employer  of 
labor,  needs  liability  insuraDce.  It  safeguards 
you  agaiast  possible  damages  arising  from  in- 
jury  or  death  to  those  who  work  in  your  shop, 
factory,  or  store.  The  liability  insurance  is- 
sued by  the  Kansas  City  Casualty  Company 
fully  protects  you.  Note  the  wide  scope:  We 
adjust  all  claims.  We  pay  all  attorney's  fees. 
W«  defend  all  suits.  We  pay  all  judnuenta  up 
to  95,000.   We  pay  all  court  costs.'^ 

In  addition  to  tbls  a  formeT  manager  of 
tbe  casualty  company  testified  in  Its  behalf, 
and  stated  that : 

"Oor  policy,  as  I  have  stated,  was  an  em- 
ployer's liability  policy,  and  our  policy  in- 
demnified the  assured  at^Binst  his  legal  liability 
for  personal  Injuries." 

These  things  in  connection  with  the  action 
of  the  casual^  company  In  maldag  settle- 
mcfDts  without  waiting  for  prepayment  the 
Insured  show  that  the  casoal^  compuiy  un- 
derstood Its  contracts  to  bind  It  for  UaUllt? 
and  not  for  mere  indemnity. 

There  is  a  conflict  In  the  antborlttes  on 
tUs  branch  of  the  law.  Some  of  them  inter>- 
pret  contracts  containing  stipulations  simi- 
lar to  those  Included  in  the  iwlicies  in  quea- 
tion  as  indemnity  only,  and  hold  that  pre- 
paymojt  of  losses  is  esaential  to  rocoTery. 
Others  treat  them  as  indemnity  contracts 
because  of  the  Inclusion  of  the  "no  action" 
provision.  Very  many  treat  them  as  liability 
contracts,  where  the  "no  action"  provision  As 
omitted.  In  a  few  cases  courts  have  gone  to 
tbe  extent  of  h<^dlng  policies  containing  the 
"no  action"  proviston  as  contracts  to  pay  11a- 
bUltleaL  Tbe  authorities  supporting  the  .dif- 
ferent theories  and  illustrative  of  the  con- 
flict are  grouped  in  a  note  Id  48  L.  B.  A,  (N. 
S.)  184.  Some  of  the  cases  tending  to  sup- 
port tbe  interpretation  which  we  have  placed 
on  the  contracts  involved  here  are  American 
Employers',  etc.,  Ins.  Co.  v.  Fordyce,  62  Ark. 
562,  86  S.  W.  1051,  54  Am.  St.  Rep.  306; 
Stephens  v.  Pennsylvania  Casualty  Co.,  135 
Mich.  1S9,  97  N.  W.  686,  3  Ann.  Cas.  478; 
Standard  Printing  Co.  v.  Fidelity  &  Deposit 
Co.  (Minn.)  164  N.  W.  1022;  Patterson  v. 
Adan,  119  Minn.  308,  138  N.  W.  281,  48  L.  B. 
A.  (N.  S.)  184 ;  Allen  v.  ^tua  Life  Ins.  Ca, 
146  Fed.  88X,  76  C.  C.  A.  265,  7  L.  R.  A,  (N. 
S.)  958 ;  Sanders  v.  Frankfort  Marine  Acc.  & 
Plate  Glass  Ins.  Co.,  72  N.  H.  485,  57  Aa 
655,  101  Am.  St  Rep.  688;  Lewlnthan  v. 
Travelers'  Ins.  Co.,  81  Misc.  Rep.  621,  113  N. 
T.  Supp.  1031:  Clark  v.  Bonsai,  157  N.  C. 
270,  72  S.  E.  954,  48  L.  R.  A.  (N.  S.)  191; 
Maryland  Casualty  Co.  v.  Peppard  (Okl.)  157 
Pac.  106,  L.  R.  A.  1916E,  597;  Fenton  v. 
Tidelity  &  Casualty  Co.,  36  Or.  283,  66  Pac. 


1096.  48  L.  B.  A.  770;  Pickett  v.  FideUty 
Company,  60  S.  C.  477,  38  S.  E.  160.  629; 
Davies  V.  Maryland  Casualty  Co.,  89  Wash. 
571,  154  Pac  1116,  155  Pac  1035.  I*  R.  A 
1916D,  395,  398;  Hoven  v.  Employers'  Lia- 
bility Assurance  Corporatlou,  93  Wis.  201,  OT 
N.  W.  46,  32  L.  R.  A.  38& 

[3]  Tbe  next  contention  Is  that  In  no  event 
can  there  be  a  liability  for  the  injuries  to 
Lubek  and  Blanton  as  their  employer,  the 
Cotton  Mills  Company,  was  operating  under 
tbe  workmen's  compensation  law,  and  com- 
pensation injuries  were  expressly  excepted 
from  the  obligations  of  the  contract.  No 
such  exception  was  contained  in  the  policy 
when  it  was  produced  at  tbe  trial,  but  there 
is  testimony  that  a  rider  was  attached  to  tbe 
policy  when  it  was  written  which  was  later 
detached.  The  Cotton  Mills  Company  had 
not  elected  to  come  under  the  compensation 
law  wben  the  policy  was  issued,  but  did  so  In 
March,  1913.  The  evidence  tended  to  show 
that  tbe  casualty  company  through  Its  oflBcer 
then  agreed  to  cover  comi>ensatlon  cases  un- 
der the  policy  without  an  additional  pre- 
mium In  view  of  tbe  ^rt  time  In  which  tbe 
policy  would  remain  In  force,  and  that  tbe 
rider  clause  mentioned  was  torn  off  the  pol- 
icy. Some  testlm(Hiy  was  offered  to  tlie  ^- 
fect  that  an  additional  premium  was  de- 
manded, but  tbe  Cotton  Itllls  Company  de- 
clined to  iny  more  Insurance,  and  then,  In- 
stead of  retunitng  tbe  unearned  pranlnin. 
the  agreement  to  cover  compensatUm  cases 
the  remainder  of  tbe  year  for  tbe  premiam 
paid  was  made.  The  retention  of  tbe  un- 
earned premium.  Instead  of  its  return  to  ttw 
insured,  would  be  suffldoit  consideration  for 
the  change  made  in  the  contract  through  the 
detaching  of  tbe  rider  and  making  the  Insur- 
ance cover  compensation  Injuries.  There  is  a 
sharp  dispute  in  the  testimony  as  to  wben 
this  agreement  was  made,  or  when  tbe  rider 
was  torn  off  tbe  policy,  but  there  is  evidence 
to  support  the  conclusion  that  both  occurred 
before  the  injuries  to  Lubek  and  Blanton 
were  sustained.  As  there  were  no  special 
findings  and  the  general  finding  was  in  favor 
of  the  plaintiffs,  it  must  be  deemed  that  the 
court  accepted  the  testimony  favorable  to 
plaintiffs  as  true,  and  discredited  the  con- 
flicting evidence  given  in  behalf  of  the  caa- 
ualty  company. 

The  Judgment  is  afiirmed.  All  the  Justices 
concurring. 


THOMPSON  et  al.  v.  UNION  TRACTIOX 
CO.    (No.  21522.) 

(Supreme  Court  of  Kansas.    May  11,  191S.) 

(BvU^hu*  CourtJ 

1.  HioHWATs  «=»192— Neguoemck— Oil  Pzpb. 

A  company  which  maintains  an  <Al  pipe  on 
the  surface  of  a  highway,  through  whicb  in- 
flammable oil  is  flowing,  is  liable  in  damages  to 
one  who  without  negligence  on  his  part  breaks 
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the  pip*  by  driving  b  thrcsbiiw  ontfit  over  it, 
and  Buvtaijia  injvrj  and  loM  firom  tha  cscapiiv 

oiL 

2.  Highways  ^s'lSS— Ihjxtbt  —  CONTBiBn- 
TORY  Negligence. 
In  taking  their  threflhinr  ontBt  Into  a  field 
adjoining  the  hi^way  in  order  to  thresh  a  crop, 
the  plaintiffs  were  entitled  to  use  not  only  the 
worn  part  of  the  highway  but  also  tbe  whole 
width  of  the  same  so  far  as  it  was  necessary. 
S.  HioawATs  «s»213(2,  4)— INJOBT  —  Ques- 
tion FOR  JUBT— NEGLIQENCK  —  CoNTBIBU- 
TOBT  NKGLrOESCB. 
In  an  actioo  to  recover  damaKes  resulting 
fnnii  the  breaking  of  an  exposed  oil  pipe,  a  de- 
murrer to  plaitttifTs  evidence  waa  sustained, 
and  upon  an  ttamination  of  tlie  evidence  it  is 
held  to  have  been  snfficient  to  take  the  case 
to  the  jury  as  to  the  negligence  of  the  defend- 
ant and  also  as  to  the  plaintiffs'  contributory 
negligence. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  J.  A.  ThompEon  and  F.  D. 
TbompsoD,  partners,  etc.,  against  tbe  Union 
Traction  Company.  Judgment  for  defend- 
ant, and  plaintiffs  appeal  .  Reversed  and 
cause  remanded  for  a  new  Mai. 

SulllTan  Loma^  of  Cberryralek  tor  appel- 
lantsL  J.  3f  Jones,  of  Obanut^  and  Obester 
Sterena,  of  Independence,  for  api>ellee. 

JOHNSTON,  G.  J.  Tbis  was  an  actUm  to 
recover  damages  for  the  allied  negligent 
burning  of  i^lntUTs'  tbresblng  ontfit  niere 
bave  been  two  trials  of  tbe  case,  at  the  first 
of  whlcb  a  demnrrer  to  tbe  evidence  was  8us< 
talned  and  tbe  plaintUts  were  given  leave  to 
amend  tbeir  petition.  At  the  second  trial 
the  conrt  again  sustained  a  demurrer  to 
plalnttlfs'  evidence  and  from  that  decision 
they  appeal. 

[1, 3]  It  was  alleged  In  the  anumded  peti- 
tion that  the  defendant  owns  and  maintains 
a  2-lncb  pipe  line  npou  tibe  tnrfhce  of  and 
along  the  south  side  of  a  public  road  for  the 
purpose  of  conv^ing  fuel  oil ;  that  plaintiffs 
came  along  the  highway  wltb  their  threshing 
outfit  with  the  IntentlMi  of  entering  a  field 
on  tbe  south  ride  of  the  road  to  do  some 
threshing;  that  the  only  entrance  to  tbe 
field  was  a  passageway  through  a  gap  In  the 
fence  on  tbe  south  side  of  the  highway ;  that 
the  i^pe  line  was  entirely  concealed  from 
view  by  a  rank  growth  of  weeds,  and  that 
plaintiffs  did  not  know  of  its  presence  or  the 
character  of  Its  contents;  and  that  when 
their  engine  crossed,  the  pipe  the  oil  gushed 
out,  caught  fire,  and  destroyed  the  engine 
and  threshing  madilne. 

From  tbe  testimony  introduced  It  appears 
that  the  pipe  line  is  at  tbe  extreme  south 
edge  of  the  highway,  near  to  the  fence  and 
about  25  feet  from  the  center  of  the  road ; 
that  there  Is  a  ditch  between  it  and  tbe 
roadway;  and  that  at  the  place  where  the 
pipe  crossed  the  passageway  Into  tbe  field 
tbe  pipe  was  partially  visible  through  tbe 
dirt.  Before  attempting  to  enter  the  field 
one  of  the  plaintiffs  went  ahead  and  inspect- 


ed the  dltcb'  to  ascertain  whether  tbe  ma- 
chine could  be  taken  atsross  It.  He  then 
started  his  engine  across  tbe  dltcb  and  over 
the  pipe  without  putting  anything  down  to 
protect  it,  and  the  wheel  of  the  engine 
punched  a  bole  In  the  pipe,  and  the  oil  gush- 
ing out  was  Ignited  from  the  fire  box.  Al- 
though one  witness  said  that  plaintiff's  at- 
tention was  called  to  the  pipe,  the  latter 
testified  that  he  did  not  see  or  know  that 
the  pipe  was  there  and  that  no  one  told  htm 
about  it. 

Plaintiffs  Insist  that  there  was  sufficient 
evidence  presented  to  take  the  case  to  the 
Jury,  and  that  Is  the  only  question  presented 
on  this  appeal.  As  against  this  contention 
It  Is  argued  that  the  evidence  failed  to  show 
that  the  defendant  owned  or  was  In  control 
of  the  pipe  line.  The  line  was  used  to  convey 
oil  from  the  defendant's  station  to  the  Cof- 
feyvlUe  brick  plant.  In  his  testimony  the 
foreman  of  that  plant  stated  that  the  pipe 
line  "belonged  to  the  Union  Traction  Com- 
pany, and  It  was  the  same  line  that  was 
broken  when  tbe  threshing  outfit  was  burn- 
ed." Another  witness  In  effect  stated  that 
tbe  oil  was  pumped  to  tbe  Coffeyvllle  brldt 
plant :  that  the  pump  was  located  on  the 
switch  of  the  Union  Traction  Company ;  and 
that  the  oil  was  taken  to  the  defendant's 
pomp  station  In  tank  cars  which  were  oper- 
ated by  the  defendant  Still  another  wit- 
ness testlfled  that  after  tbe  fire  the  company 
put  In  a  joint  of  pipe  where  It  was  broken 
and  buried  it  The  evidence  warrants  the 
inference  that  the  defendant  owned  or  at 
least  controlled  the  pipe  line. 

[3]  There  Is  a  contention  that  tbe  evidence 
failed  to  show  negligence  on  the  part  of  the 
defendant  It  Is  true,  as  defendant  contends, 
that  a  pipe  line  for  tbe  transportation  and 
distribution  of  oil  for  fuel  and  other  pur- 
poses may  lawfully  be  laid  along  a  public 
highway.  However,  it  must  be  so  laid  that 
It  will  not  obstruct  or  endanger  the  use  of 
the  highway  for  public  travel.  State  v.  Nat- 
ural Gas  Co.,  71  Kan.  508,  80  Pac.  962,  114 
Am.  St  Rep.  507.  Plaintiffs  were  likewise 
entitled  to  take  their  threshing  outfit  ovct 
the  highway,  and  In  order  to  enter  the  gap 
or  gateway  Into  the  field  where  the  thresh- 
ing was  to  be  done  had  the  right  to  use  not 
only  the  worn  part  of  the  highway  but  the 
whole  width  of  It.  As  oil  Is  of  an  Inflam- 
mable nature,  great  care  should  be  exercised 
lo  transporting  It  along  a  highway.  It 
should  be  such  care  as  is  ccmimensurate  with 
tbe  dangerous  nature  of  the  material  and 
tbe  consequences  that  should  have  been  ap< 
prehended  from  the  means  ^ployed  In  car- 
rying It  over  the  highway.  Hashman  v.  Gas 
Co.,  83  Kan.  32S,  111  ^c.  468;  Luengene  v. 
Power  Co.,  86  Kan.  866, 122  Pac.  1032.  Pipes 
carrying  such  material  are  usually  and  eas- 
ily buried  in  the  ground,  and  the  right  to  lay 
such  pipes  on  tbe  surface  of  a  highway  is 
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questioned.  It  has  been  held,  however,  that 
if  pipes  are  laid  on  the  surface  the  party 
who  malotalus  them  becomes  liable  for  all 
damages  occasioned  1^  placing  them  there, 
although  such  damages  would  not  have  been 
occasioned  by  the  pipes  it  they  had  been 
buried  In  the  ground.  Lebanon  Light,  Heat 
&  Power  Co.  et  aL  v.  Leap,  138  Ind.  443.  39 
N.  E.  57.  29  L.  B.  A.  342:  Thornton  on  Oil 
A  Gas  (2d  Ed.)  S  SIO.  In  Indiana,  etc.,  Oas 
Co.  T.  McMath,  26  Ind.  App.  154,  57  N.  E. 
693,  59  N.  E.  287,  It  was  held  that  the 
maintenance  of  a  gas  pipe  through  which 
gas  la  flowing  on  the  snrface  of  the  ground 
within  the  limits  of  a  public  highway  ren- 
ders the  owner  liable  for  damages  to  one 
who  without  his  fault  breaks  the  pipe  by 
driving  a  traction  engine  over  it  and  Is  In- 
lured  by  an  e^loslou  of  the  escaping  gas. 

It  is  further  contended  that  the  plalntifta 
were  gnUly  of  contrlbutwy  negligence  In 
driving  over  the  pipe  line  when  It  was  In  plain 
view.  One  witness  stated  tlut  it  was  actu- 
ally brought  to  the  attention  of  one  of  the 
plaintiffs.  It  appears  Uiat  the  pipe  line  was 
lying  on  the  surface  of  the  road  and  was 
partially  visible  throngh  the  dirt  and  was 
about  ttie  color  <st  dirt  While  a  witness 
stated  that  when  one  of  the  lOaintlfni  got 
down  and  examined  the  ditdi  to  determine 
whether  he  could  take  the  engine  across  his 
attention  was  called  to  the  pipe  line,  the  lat- 
ter teatlfled  that  be  heard  no  sudi  remark 
and  did  not  have  any  knowledge  that  the 
pipe  was  there  ualil  it  waa  laoken  and  the 
oil  waa  thrown  upon  the  machine.  In  the 
flrst  petition  which  plafntlfrs  filed  their  at- 
torney. It  appears,  inserted  In  it  an  allega- 
tion to  the  effect  that  a  portion  of  the  pipe 
was  visible;  that  plaintiffs  did  not  know  it 
contained  oil  of  an  Inflanunable  nature,  but 
supposed  it  was  an  old  discarded  gas  plp& 
The  plaintiff  testified  that  he  did  not  know 
that  the  allegation  was  included  Id  the  peti- 
tion, and  did  not  In  fact  see  the  pipe  or  know 
of  its  existence,  and  that  when  his  testimony 
was  given  on  that  trial  his  attorney  asked 
and  obtained  leave  to  amend  the  petition  by 
striking  out  this  allegation.  If  this  aver- 
ment should  be  treated  as  a  conflict  In  the 
testimony  of  plaintiff.  It  must  nevertheless 
be  held  that  it  was  within  the  province  of 
the  Jury  to  decide  that  conflict  On  the  de- 
murrer to  the  evidence  that  part  of  Us  testi- 
mony which  waa  favorable  to  plaintiffs  must 
be  taken  as  true,  and,  although  other  testi- 
mony given  by  him  or  In  his  behalf  may  con- 
tradict that  which  is  favorable  to  plaintiffs, 
It  is  the  function  of  the  jury,  and  not  of  the 
court,  to  determine  which  Is  credible  and 
controlling.  Acker  v.  Norman,  72  Kan.  686, 
84  Pac.  531. 

Measuring  the  testimony  as  we  are  re- 
quired to  do  on  a  demurrer  to  the  evidence, 
it  must  be  held  that  the  issues  In  the  case 
should  have  been  submitted  to  the  Jury,  and 


therefore  the  Judgment  is  rercrsed  and  the 
cause  ronanded  tor  another  trlaL  All  the 
Justices  concurring. 


HUSTON  et  al.  v.  OCX  et  al.  (Na  21467.) 
(Supreme  Court  of  ECansaa.    Uay  11,  191&) 

fSifllaJHu  by  the  Owrt.) 

1.  BaCBiVEBS  «=>2ft(2)-AppoiimiENT— Jn- 
aisDicnoR. 

A  receiver  may  be  appointed  by  the  district 
court  for  an  oil  and  gas  lease  of  land  beyond 
the  junsdiction  when  the  instrument  merely 
creates  an  incorporeal  hereditament,  and  in  any 
event  yrbm  the  court  has  JurisdictioD  of  the 
persons  of  tiie  interested  parties. 

2.  HiNBs  Ann  MiirBB&i«  ^»97— Bxibtknci 
OF  FAanfBBSHip— GorxKANTs  OF  On,  and 
Oas  Lease. 

Unless  an  ordinary  partnership  has  been 
created,  a  □umog  partnership  between  coten- 
B^ts  of  an  oil  and  gas  lease  may  exist  only 
while  they  actually  engage  in  workinc  tiie 
property.  ^ 

8.  Bbcrivxbs  4s»1S— Oil  ard  Oas  LuaE— 

Evidence.  — ~— 

The  evidence  considered,  and  held,  a  receiver 
WBS  properly  appointed  for  an  oil  and  gas  leaw. 
although  the  intensted  parties  were  merely 
cotenants. 

(Additional  SvUahiu  by  Bditorial  Staff.) 
4.  Mines  and  Minebals  <8=>56 — Oil  and  Oas 

obase— bstatb  created  —  *'iircobpokeal 

Hebeditament." 
A  lease  granting  the  right  to  enter  on  land 
and  to  explore  for  oil  and  gas,  and  if  it  be 
found  In  paying  quantities  to  operate  and  pro- 
duce, is  not  a  lease  in  the  strict  sense,  and 
erwtes  no  estate  in  the  lands,  but  merely  u 
"Incorporeal  hereditament,"  which  is  a  right 
growing  out  of,  or  concerning,  or  annexed  to, 
a  corporeal  thing,  but  not  the  substance  of  the 
thing  itself. 

[Ed.  Note.— For  oOer  deSnitions,  see  Words 
and  Fhrasea,  First  and  Second  Series,  Inooio 
poreal  Hereditament] 

Appeal  firom  District  Court,  Sedgwick 
County. 

Action  by  Edward  J.  Huston  and  othera 
against  George  W.  Cox  and  others.  From  an 
order  appointing  a  recrtver,  def^acto  ap- 
peal. Afllrmed. 

David  Smyth  and  J.  W.  Smyth,  both  of 
Wichita,  for  appellants.  WUson,  Madalene  ft 
Hudson,  of  Wichita,  for  appellees. 

BURGH,  J.  The  appeal  is  taken  from  an 
order  of  the  district  court  appointing  a  re- 
ceiver. 

[1,  4]  The  petition  prayed  for  dissolution  ct 
a  partnership,  for  an  accounting,  and  for  dis- 
position of  the  partnership  property.  The  ap- 
pointment of  a  receiver  was  asked  by  way  of 
provisional  and  auxiliary  relief.  The  chief 
ground  of  opposition  to  the  appointment  of  a 
receiver  was  that  the  subject  of  the  action 
was  real  estate  situated  In  Butler  county, 
and  consequently  that  the  court  had  no  ja- 
rlsdiction  to  appoint  a  receiver  for  it 

The  property  Involved  is  an  oil  and  gas 
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lease.  The  leaae  is  of  the  fandUar  kind 
granting  the  right  to  enter  on  described  land, 
explore  for  oil  and  gas,  and  tt  oil  and  gaa  be 
found  in  paying  quantities  to  (^erate  and 
produce.  The  decislMis  of  ttiis  court  are  too 
numeroos  to  require  citation,  that  Instra- 
jnents  of  that  character  are  not  leases  In  the 
strict  sense.  The  term  "leaae**  is  applied  to 
them  merely  through  habit  and  for  conveQl- 
ence.  They  create  no  estate  In  land,  but 
merely  a  kind  of  license.  In  the  case  of  Oil 
Co.  v.  McBvoy,  75  Kan.  515,  89  Pac.  1048,  It 
was  said  they  create  an  Incorporeal  heredita- 
ment; that  Is,  a  right  growing  out  of,  or  con- 
cerning, or  annexed  to,  a  corporeal  thing, 
but  not  the  substance  of  the  thing  Itself.  lA 
the  case  of  Boblnson  t.  Smalley,  102  Ean« 
842, 171  Pac.  1156  (opinion  filed  April  6, 1918), 
this  nomenclature  was  approved  and  applied. 

In  this  instance  the  right  granted  was  ex- 
cIuslTe  to  the  grantees,  end  It  Is  said  this 
fact  changed  the  natore  of  the  grant.  The 
circumstance  that  the  grantors  precluded 
themselves  from  making  other  leases  does  not 
change  the  thing  the  grantees  acquired  from 
one  of  an  incorporeal  to  one  of  a  corporeal 
natore. 

Besides  what  has  been  said,  it  Is  unneces- 
sary that  property  constituting  the  subject- 
matter  of  a  receivership  be  within  the  Juris- 
diction of  the-  court,  provided  the  parties  In 
interest  be  subject  to  the  control  of  the  court 
In  this  Instance  the  court  acquired  Jurisdic- 
tion of  the  persons  of  the  defendants  by  per- 
sonal service  and  by  an  answer  to  the  merits, 
and  it  would  have  made  no  difference  if  the 
property  bad  t>een  land.  High  on  Becetvers 
(4th  Ed.)  i  44. 

Coz  and  Brush  negotiated  for  the  lease, 
ffhich  provided  the  lessors  should  rec^ve 
dne-elghth  of  the  mineral  produced.  Cox  and 
Brush  took  the  lease  la  their  own  names. 
Huston  and  his  associates  contributed  $3,200 
to  the  enterprise.  Huston  and  his  as90(dates 
signed  a  contract  relating  to  the  matter,  and 
there  was  evidence  that  Cox  and  Brush  were 
to  sign,  but  refused  to  do  so  after  the  leaae 
was  procured.  Material  portions  of  the  con- 
tract follow; 

"This  agreement  is  farther  made  with  the 
uuderBtaQdiog  that  the  money  hereto  subscrihed 
is.  to  be  used  In  amjunction  with  procnrinc  one 
certain  lease  whidi  George  W.  Cox  and  WilUam 
H.  Brush  are  obtaining  on  the  northeast  quarter 
of  section  twenty-six  (26),  township  twenty- 
flve  (25),  range  four  (4),  containing  one  hundred 
sixty  (100)  acres  more  or  lees.  Tbe  parties 
subscribing  hereto  are  to  receive  one-eianth  of 
all  oil,  ^s,  or  minerals  produced  on  said  quar- 
ter section,  for  furnishing  said  thirty-two  nun- 
dred  ($3,200)  dollars  as  a  bonus  in  securing  said 
lease.  The  owners  of  said  land  are  to  receive 
one-eighth  of  all  oil,  gas,  and  mineral  produced 
on  said  quarter  section:  said  George  w'.  Cox 
and  William  H.  Brush  are  to  receive  one-eighth 
of  all  oil,  gas,  or  mineral  produced  on  said  quar- 
ter flection ;  and  said  George  W.  Cox  and  Wil- 
liam H.  Brush  and  parties  subscribed  hereto 
ar  which  may  subscribe  hereto  are  to  hire  par- 
ties to  develop  said  quarter  section  for  oil,  gas. 


and  mineral,  by  giving  the  other  flre-dghths  por- 
tion of  all  production  of  oil,  gas.  and  minerals 
to  such  drillers  sb  may  be  so  hired,  unless  re- 
sponsible drillers  may  be  secured  to  develop  said 
quarter  section  for  less  than  a  five-eighths  por- 
tion of  the  production,  in  which  case  the  extra 
profit  at  all  times  shall  be  divided  equally  into 
two  equal  portions,  and  said  George  W.  Cox 
and  William  H.  Brush  are  to  receive  <»ie  half, 
and'  the  subscribers  hereto  are  to  receive  tbe 
other  half.  No  contract  for  developing  shall 
be  let  except  that  a  well  be  drilled  at  least  to 
a  depth  of  twenty-seven  hundred  fifty  (2,750) 
feet,  unless  oil  or  gas  Is  found  in  paying  quanti- 
ties at  a  less  depth. 

"The  subscribers  hereto  are  at  all  times  to 
share  in  the  profits  in  the  proportion  that  the 
amounts  set  opposite  their  names  and  paid  in 
bears  to  the  total  sum  of  thirty-two  hundred 
($3,200)  dollars  subscribed. 

"At  all  times  the  total  number  of  subscribers 
hereto  shall  have  equal  powers  and  interest  with 
said  George  W.  Cox  and  WilUam  H.  Brush  in 
managing  and  transacting  budnesa  with  ref- 
erence to  said  lease." 

[2]  The  court  found  that  the  relationship 
between  the  parties  constituted  a  mining 
partnership.  The  court  was  In  error.  Min- 
ing partnerships  are  indulged  between  co- 
owners  only  when  they  actoally  engage  In 
working  the  pr<^rty.  Before  actual  opera- 
tions begin,  and  after  actual  operations  cease, 
they  are  simply  cotenants,  unless,  of  course, 
an  ordinary  partoership  has  been  formed.  3 
LIndley  on  Mines  (3d  Ed.)  |  796,  and  follow- 
ing sections. 

[3]  It  Is  said  the  order  appointing  the  re- 
ceiver was  erroneous  because  based  on  the 
finding  of  a  mining  partnership.  The  conclu- 
sion does  not  follow  from  the  premise. 
While  the  parties  are  merely  cotenants  of  an 
incorporeal  heredltoment,  the  evidence  was 
that  they  have  reached  an  Impasse.  They 
cannot  agree  with  respect  to  their  rights,  or 
the  management  of  the  property,  or  a  disposi- 
tion of  it.  There  is  no  reason  why  a  court  of 
equity  should  not  solve  the  situation,  and 
meanwhile  a  receiver  to  hold  the  lease,  pro- 
tect the  property,  and  perform  other  func- 
tions. Is  a  proper  and  justlflable  auxiliary. 

The  Judgment  of  the  district  court  la  af- 
firmed. All  tbe  Justices  concnrrlng. 


NELSON  et  al.  t.  HOSKINSON  et  aL 
(No.  21271.) 
(Supreme  Court  of  Kansas.    May  11,  1918.) 

(EyUdbut  bv  Court.; 

AonON  <C=a46(l)— MOBTOAGBS  4=s>504— Pab- 
TIES  €S32&— FOBECLOBUBK  —  INJUHCTION  — 
Petitioh. 

The  petition  examined,  and  held  to  state  a 
cause  of  action  to  enjtrfn  the  foreclosure  sale 
therein  mentioned ;  no  mfajrinder  Ot  causes  or 
parties  appearing. 

Appeal  tmn  District  Court,  Wyandotte 

County. 

Action  by  Ida  N.  Nelscm  and  husband 
against  Jennie  Hosklnson,  Benham  C.  Nel- 
son, L.  3.  Mason  and  R.  L.  Hlnch,  Sheriff  of 
Wyandotte    County,    Kan.     Demurrer  to 


^^For  otlier  casei  see  sune  topic  and  KEY-NHUBSB  la  sU  K«]r-Numlwr«l  Dlgeita  and  ladexM 
172P^-63 


Digitized  by 


Google 


994 


372  PACIFIC  BEPORTISB 


(Kan. 


amended  petitifHiBDBteliied.  and  plalntlffB 
peal.   ModlQed  and  remanded. 

J.  M.  Mason,  of  Kansas  City,  for  appel- 
lants. O.  H.  Barker  and  II.  H.  MeCluer, 
both  of  Kansas  City,  Mo.,  for  appellees. 

WEST,  J.  To  the  amended  petition  at- 
tempting to  set  up  five  causes  of  actiMi  for 
dnmages,  for  injunction,  and  to  quiet  tltie, 
a  demurrer  was  sustained,  and  the  plaintiffs 
apiieal.  The  story  In  substance  is  that  the 
plaintiff  Ida  M.  Nelson  was  the  owner  of  cer- 
tain lots  on  which  she  gave  a  mortgage  for 
$4,066  to  J.  M.  Hoskinson.  at  whose  direc- 
tion it  was  executed  to  bis  wife,  the  defend- 
ant Jennie  Hoskinson;  there  was  a  prorl- 
diun  that  the  lots  covered  could  be  sold  by 
the  payment  on  the  mortgage  of  a  certain 
price  for  each  front  foot;  that  six  months 
liefore  the  note  fell  due  Hoslflnson  madQ  a 
pro\islon  on  another  basis,  and  a  new  mort- 
gage for  $6,345  was  executed,  and  a  new  ar- 
rangement made  about  the  price  to  be  paid 
and  credited  for  each  front  toot  sold;  tliat 
certain  releasi^s  were  to  be  executed  and 
placed  in  escrow,  but  were,  not  so  deposited ; 
that  Hoskinson  died  leaving  everyUiing  to 
the  defendant  Jennie  Hoskinson,  as  his  as- 
signee, she  having  full  knowledge  of  ^1  the 
equities  of  the  plaintiffs;  that  Hoskinson 
bad  refased  to  release  the  lots  which  the 
Idaintiff  had  sold  and  failed  to  give  credit 
therefor;  that  the  defraidant  Jennie  Hoskin- 
son, wlien  about  to  foreclose,  induced  the 
plaintiffs  to  believe  that,  If  they  would  not 
defend,  she  would  ocmtinue  the  arrangement 
substantially  as  it  had  been,  but  proceeded 
to  take  judgment,  although  one  of  the  plain- 
tiffs had  at  that  time  been  declared  a  bank- 
rupt and  discharged  from  any  liability  on  the 
note;  that  Jeimle  Hoskinson  flatly  refased 
to  perform  her  contract  It  was  alleged  that 
one  Benham  C.  NelsMi  had  bougbt  certain 
lots  which  were  not  Included  In  the  second 
mortgage  end  "had  been  released  from  all 
prior  mortgages,"  but  were  attached  and  sold 
under  a  deficiency  judgment  against  the  Nel- 
sons on  another  note  from  which  W.  S,  Nel- 
son had  been  discharged  In  bankruptcy;  that 
fiTtaln  other  lots  bought  by  Benham  C.  Nel- 
son subject  to  the  terms  of  the  second  mort- 
gage which  were  to  be  released  upon  pay- 
ment of  a  certain  price  for  each  front  foot 
were  included  in  the  foreclosure,  and  Ben- 
ham C,  Nelson  was  given  no  opportunity  to 
redeem  without  paying  the  entire  Judgment; 
that  unless  this  relief  be  afTorded  Benham 

Nelstm  the  plaintiffs  might  be  called  up- 
on to  respond  under  the  covenants  of  their 
deeds  to  him.  It  was  prayed  that  he  be  pro- 
tected and  allowed  to  redeem,  and  that  the 
sale  under  foreclosure  t>e  enjoined,  and  the 
title  of  the  plaintiffs  to  the  land  be  quieted. 

If,  as  alleged,  the  tellnre  to  defend  was 
caused  by  the  promise  to  continue  the  for- 


mer arrangemot,  flie  defendant  to  taking 
advantage  vt  the  breach  of  her  own  agree- 
mmt  In  Hentlg  r.  Sweet;  27  Kan.  172.  an 
accommodation  Indorser  who  was  liable  upon 
a  promissory  note  then  in  litigation  made  a 
payment  after  Ita  maturity  to  the  holder,  and 
at  the  request  of  the  plaintiff  paid  blm  sereB>- 
al  hundred  dollars  In  addltlm  upon  his  prom- 
ise to  credit  the  amounts  with  the  claim  and 
take  judgment  for  only  the  balance.  The  in- 
dorser, relying  upon  such  promise,  made  no 
defense,  but  the  plaintiff  took  Judgment  for 
the  full  amount  It  was  held  that  as  an  un- 
fair and  unconscionable  advantage  was  taken 
in  depriving  the  indorser  of  his  Just  credits 
he  had  a  right  to  stay  by  injunction,  the  col- 
lection of  the  remainder  of  the  Judgment  aft- 
er paying  all  except  that  for  which  he  was 
entitled  to  credit.  On  the  strragth  of  this 
decision  and  the  authorities  therein  dteil 
the  plaintiffs  have  a  right  to  enjoin  the  sale 
under  the  Judgment  of  foreclosure  until  the 
alleged  wrongs  shall  have  been  righted  by 
the  defendant  Jennie  Hoskinson. 

It  was  proper  to  make  the  sheriff  a  party 
defendant,  as  he  was  the  one  ordered  to 
make  the  sale.  No  rule  of  code  pleading  was 
violated  by  naming  Benham  C.  Nelson  as  a 
party  defendant  and  suggesting  that  he  t>ear 
his  portion  of  the  cost  of  the  lltlcatioii- 
Should  he  not  see  fit  to  defend  or  assert  his 
own  rights,  'the  plaintiffs  should  be  permltteil 
to  protect  themselves  from  the  effect  of  the 
alleged  improper  Inclusion  of  his  lots. 

Various  allegations  of  damages  and  nu- 
merous complaints  of  John  M.  Hoskinson's 
conduct  in  many  respects  not  already  noticed 
have  been  considered,  but  the  only  result 
we  are  able  to  reach  Is  that  the  pleading 
states  a  cause  of  action  which  if  proved  will 
authorize  the  trial  court  merely  to  enjoin  the 
sale  until  such  conditlMM  are  brought  about 
as  may  rendw  it  eqnltable  and  proper  to  car- 
ry It  out 

To  this  extmt  only  the  Judgment  is  mod- 
ified, and  the  cause  remanded  for  further 
proceedings  In  accordance  hereirith.  All  tlie 
Justices  concurring. 


SEYBRY  STATE  BANK  v.  HOYT.  • 
(No.  21266.) 

(Supreme  Court  of  Kansas. .  May  11,  1918.) 

(SyU^but  bv  the  CourtJ 
1.  PRXKCIFAL  and  SUBETT  «S9lO&— RB!IEWAI. 

NoTB— SuBBTT— Lju  Bitrrr. 
A  surety  for  a  comaker  signed  a  note  aa 
maker.  Tbe  principal  obtained  a  renewal  by 
presenting  to  tbe  bolder  a  note  signed  by  him- 
self and  purporting  to  be  signed  by  tbe  surety. 
Tbe  surety's  sigaature  was  forged.  The  bidder 
sued  tbe  principal  and  tbe  snnty  in  separate  sc- 
tloDs  on  the  renewal  note.  Ine  actions  were 
consolidated  and  tried  together,  Tbe  only 
iB!^ue  presented  to  tbe  Jury  for  its  determina- 
tion was  whether  or  not  the  sigoatnres  to  tbo 
renewal  note  were  forged.    The  jaiy  found  a 


4s9Por  other  uMs  >«•  aam*  topic  ud  KBT-NUUBER  In  All  K*]r-NaiDl)«r«d  Dlswti  s&a  IndexM 


Digitized  by 


Google 


Kan.) 


AVERT  T, 


'.  HOWELL 


995 


general  verdict  against  the  prindpal  and  in  fa- 
vor of  the  surety.  The  hdder  Oien  sued  the 
surety  on  the  original  note,  which  had  been  can- 
celed and  delivered  to  the  principal  when  the 
renewal  note  was  given.  Held,  judgment  waa 
properly  rendered  agslnat  the  anrety. 

(Additionta  SvUabua  hjf  Editoiial  Staf.) 

2.  Pbincifal  and  Subett  «=9l45(2)— Judg- 
ment—Res  Jtidicata  —  Action  Against 
Subett. 

A  judgment  in  a  holder's  action  agaioBt 
principal  and  aure^  on  the  Issue  as  to  forging 
of  the  surety's  name  in  a  renewal  note  rendered 
in  favor  of  the  surety  was  not  res  judicata 
in  the  holder's  action  againct  tlw  snret?  on  the 
original  canceled  note. 

Appeal  tnm  District  Gonrt,  BUk  County. 
Action  by  the  Severy  State  Bank  against 
G.  N.  Hoyt  Judgment      plaintiff,  and  de* 

fendant  appeals.  Affirmed. 

Sheedy  &  Stry ker.  of  Fredonta,  for  appel- 
lant. A.  F.  Sims,  of  Howard,  and  F.  S.  Jack- 
son, of  Topeka,  ft>r  appellee. 

BURCH,  J.  The  action  was  one  to  recover 
on  a  promissory  not&  The  plalntUC  prevail- 
ed, and  the  defendant  appeals. 

In  1912  U.  Seimers  and  L.  C.  Selmers, 
as  prlndpala,  and  the  defendant,  as  surety, 
executed  and  delivered  to  the  plaintiff  tbelr 
promissory  note,  for  a  conslderatloD  not  now 
In  dispute.  The  note  was  not  paid  at  maturi- 
ty, and  In  1913  the  plaintiff  accepted  a  r«iew- 
al  note  for  the  sum  due,  signed  by  the  prln- 
c-tpnls  end  purporting  to  be  signed  by  the  de- 
fendant. The  old  note  was  stamped  paid  and 
delivered  to  the  principals.  The  renewal  note 
was  not  paid  at  maturity,  and  the  plaintiff 
brought  two  actions  for  the  amount  due,  one 
against  the  principals  and  one  against  the 
defendant.  Apparently,  the  defendant  was 
sued  separately  because  be  was  a  nonresi- 
dent, and  it  was-  necessary  to  proceed  against 
htm  by  attachment.  Tbe  defendant  appear- 
tfH,  and  the  actions  were  consolidated  and 
tried  together.  The  defense  In  each  case  was 
tbat  the  slgnatirres  appearing  on  the  note 
were  not  genuine.  Judgment  was  rendered 
against  the  principals  and  in  favor  of  the 
present  defendant.  The  plaintiff  then  sued 
tbe  defendant  on  the  original  note,  with  the 
result  stated. 

[2]  The  main  defense  was  tbat  of  res  Judi- 
cata. While  tbe  verdict  in  the  former  suit 
was  a  general  verdict  in  favor  of  tbe  de- 
fendant, tbe  pleadings  and  tbe  InstructloDS, 
Introduced  In  evidence  in  the  present  action, 
show  tbat  tbe  sole  issue  determined  was  the 
genuineness  of  the  signature  to  the  renewal 
note.  Tbe  present  action  is  on  a  different 
note,  which  the  defendant  admitted  be  signed, 
and  conaequently  the  defense  of  res  Judicata 
was  not  sustained.  Strovp  t.  Pepper,  60  Kan. 
241,  76  Pac.  825. 

[1]  Anotber  defense  was  that  the  defend* 
ant  was  an  "accommodation  Indorser,"  tbat 
the  note  sued  on  bad  been  marked  paid  and 


surrendered  to  the  prlnciiKd  debtors,  and 
that  the  new  note  of  the  principal  debtora 
had  been  accepted,  on  which  judgment  had 
been  rendered.  The  note  disclosed  tbat  the 
defendant  was  a  maker,  and  bis  liability  to 
the  plaintiff  waa  that  of  maker,  although 
his  relatlcn  to  bis  comakers  was  that  of 
surety.  Bank  v.  Jeltz,  101  Kan.  537,  167  Pac. 
1067.  Stamping  the  note  paid  and  surrender- 
ing it  did  not  discharge  It,  and  no  agreement 
tbat  tbe  new  note  should  be  taken  in  payment 
of  tbe  old  one  was  pleaded  or  proved.  Bank 
T.  Cooper,  89  Kan.  731, 162  Pac.  1169. 

The  new  note  when  taken  supposedly  bore 
tbe  defendant's  signature.  The  judgment 
which  the  defendant  pleaded  established  tbe 
fact  tbat  bis  signature  bad  been  forged  to  the 
new  note.  Under  these  circumstances,  the 
fact  that  the  new  note  was  accepted  by  the 
plaintiff  did  not  discharge  the  old  one.  This 
proposition  was  conceded  by  the  party  whose 
signature  bad  t>een  forged  In  tbe  case  of 
Bank  V.  Jeltz,  supra,  and  is  snstalned  by 
cases  found  In  case  notes,  13  L.  R.  A.  (N.  S.) 
206,  and  16  L.  R.  A  (N.  S.)  348. 

The  fact  tbat  Judgment  against  tbe  princi- 
pal debtors  vras  rendered  on  tbe  renewal 
note  does  not  concern  tbe  plaintiff.  Both 
notes  were  f  w  tbe  same  Indebtedness,  and  tbe 
plalntlfl  is  entitled  to  establish  its  claim 
against  all  pei8<nis  obligated  to  pay. 

Tbe  dfifoidant  argues  tbat  tbe  plaintiff 
split  bis  cause  of  action,  nils  Is  not  true. 
Tbe  rale  agidnst  splitting  causes  of  action  ap- 
plles  to  Borate  actions  against  the  same 
persm  to  mforce  fractions  ot  tbe  same  obli- 
gation. It  does  not  apply  to  separate  actions 
on  different  causes  of  action. 

Tbe  Judgment  of  tbe  district  coutt  is  af- 
flrmed.  All  tde  Justices  concurring. 


AVEaiY  et  al.  v.  HOWELL.    (No.  21058.) 

(Supreme  Court  of  Sansa&   May  11,  19180 

(Byllabua  by  fh«  Court.) 

COMPEOMISE  AND  SETTLEMENT  ®=>15(2)— EF- 
FECT^LlABILTTT  TO  THIRD  PaRTT. 

A  defendant  in  an  action  without  merit  may 
compromise  the  litigation  without  making  him- 
self liable  in  any  way  to  auy  third  party. 

Appeal  from  District  Court,  Gray  County. 
On  rehearing.   Petition  for  rebeailng  de- 
nied. 

For  former  opbdon,  see  102  Kan.  527,  171 

Pac.  628. 

MARSHALL,  J.  In  a  petition  for  a  re- 
hearing, tbe  plaintiffs  earnestly  contend  that 
the  principal  proposition  argued  by  them 
was  overlooked  by  the  court  in  Avery  et  al. 
V.  Howell,  102  Kan.  527,  171  Pac.  628.  In 
tbelr  brief,  the  plaintiffs  urged  that: 

"The  court  erred  in  taking  from  the  jury  the 
evidence  of  the  settlement  of  the  specific  per- 
formance suit  brought  by  Hanna  againat  de- 
fnidants,  and  in  not  holding  that  the  settlement 
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of  meh  sidt  waa  a  waiver  of  aU  defeaies  to 
plaintd^'  dain  for  a  commiaaion." 

Tbla  court  refased  to  reverse  tlie  judg- 
ment Ml  account  of  the  withdrawal  of  the 
evidence  of  the  aettlenent,  but  did  not  say 
anything  about  the  trial  court'a  not  holding 
that  the  settlement  of  the  suit  was  a  waiver 
of  all  defenses  to  the  platntlffs*  commission. 
By  compromising  the  action  ccnnmenced  by 
D.  H.  Hanna,  the  defoidants  did  not  rmder 
themselves  liable  to  the  plaintiffs  for  the 
payment  of  any  cMnmission.  By  compro- 
mising the  litigation,  the  defendants  did  not 
admit  either  the  justice  of  Hanna's  daUn,  or 
that  they  were  liable  thereon.  They  may 
have  paid  $160  to  get  rid  of  a  vexatious  law- 
suit when  they  knew  that  they  could  pre- 
vail by  fighting.  To  hold  the  defendants 
liable  for  the  commission  which  the  plain- 
tiffs seek  to  recover  would  be  to  discour- 
age settling  litigation.  The  policy  of 
the  law  should  be,  and  is,  to  encourage 
tcompromlses.  When  they  are  made  the 
rights  of  third  parties  are  not  in  any  way 
affected  thereby.  The  plaintiffs'  right  tore- 
cover  commission  from  the  defendants  can- 
not be  based  on  the  settlement  of  the  action 
commenced  by  Hanna.  The  plaintiffs  dte 
Davis  V.  Roseberry,  95  Kan.  411,  148  Pac. 
629;  Parker  v.  Estabrook,  68  N.  H.  349,  44 
Atl.  484;  Willson  v.  Crawford,  61  Tex.  Civ. 
App.  580,  130  S.  W.  227;  Poster  v.  Holbrook- 
Armstnmg  Iron  Co..  158  Wis.  447,  149  N. 
W.  148;  Klrkland  v.  Berry,  136  S.  W.  832. 
None  of  the  cases  cited  Is  controlling  in 
the  pteB&nt  action.  In  Davis  v.  Roseberry, 
supra,  the  landowner  voluntarily  accepted 
$500  In  lieu  of  other  performance  of  a  bind- 
ing contract  In  the  present  action  the  con- 
tract was  not  binding,  and  the*|150  was  not 
paid  In  lieu  of  performance. 

The  Judgment  of  affirmance  Is  adhered  to, 
and  the  petition  for  a  rehearii^  la  denied. 
All  the  Justices  concurring 


RICH  et  al.  V.  ROBERTS  et  al.    (No.  21534.) 
(Supreme  Court  of  Kansas.    May  11.  1918.) 
(BvUalHU  &tf  f  Ae  Court.) 

1.  OABniSHHBNT  ^ssSl— ASSIGNED  PbOFEBTT. 

Rule  followed  that  a  garnishment  only 
reaches  the  property  which  actually  belongs 
to  Uie  debtor,  and  does  not  lawfully  reach  that 
which  the  debtor  has  already  assigned  In  good 
faith  to  other  creditors. 

2.  Trusts  «s>104  —  Pboceeds  or  Inbubance 

PoucT  —  Assignment  —  Rights  of  Cbedi- 

TOBS. 

Where  a  creditor  in  a  gamishment  proceed- 
ing gets  poesessioQ  of  the  proceeds  of  an  in- 
surance policy  which  had  already  been  lawfully 
assiimed  to  other  creditors,  he  holds  such  pro- 
ceeds aa  trustee  (or  the  benefit  of  such  other 
creditors;  and,  in  an  action  where  all  parties 
concerned  are  brought  Into  court  and  all  the 
pertinent  fScts  are  pleaded  and  proved  or  con- 


ceded, a  judgment  may  properly  be  entered 
against  such  creditor  in  favor  of  the  other  credi- 
tors for  the  sams  doe  them  from  the  debtw  in 
conformity  with  tlw  terms  of  the  awpgnrnwit 

Appeal  fnnn  District  Court,  Kiowa  County. 

Action  by  Tim  Bidli  and  others  agalDst  BC. 
O.  Snydra  and  others.  Judgment  against  d0> 
fmdant  named,  and  he  appeals.  AflSimed. 

John  D.  Beck,  of  Greensburg,  for  appel- 
lant C.  H.  Bissitt  and  O.  G.  Uoderwood, 
both  of  Greensburg,  for  appellee. 

DAWSON,  J.  The  plaintiffs  were  the  as- 
signees of  an  insurance  policy  for  $200.  The 
Insured,  R.  W.  Farrls,  who  bad  suffered  a 
fire  loss,  assigned  the  policy  to  them  to 
satisfy  debts  due  for  work  and  labor.  Xlie 
Insurance  company  sent  the  money  to  pay  the 
fire  loss  to  Its  local  agent,  F.  W.  Boberta, 
and  the  defendant,  M.  C  Bojdsx,  sued  Farrls 
and  garnished  tlie  money  In  the  bands  of 
Roberts.  Snyder  knew  that  the  policy  had 
theretof on  been  asidgned  to  plalntUfi ;  and 
plaintiffs  knew  ttf  the  gamishmokt  prooeed- 
ings,  but  were  not  made  parties  thenrto. 
Snyder  obtained  Jndgmait,  and  the  moo^ 
was  paid  onr  to  him.  Thereupon  plaintiffs 
brought  this  action  against  Snyder  and  tbo 
other  parties  concerned,  and  obtained  Judg- 
ment affdnst  Snyder  for  the  exact  amounts 
due  them  from  Farrls,  and  for  the  8atls> 
faction  of  which  sums  Farrls  bad  assigned 
the  policy  to  them. 

[1, 2]  Just  what  error  in  this  Judgment  is 
urged  by  defmdant  Is  not  easily  disceraiMe. 
It  Is  said  that  the  action  bnra^t  was  equi- 
table in  its  nature,  and  that  an  adequate 
remedy  at  law  would  have  answered  the 
purpose.  Notwithstanding  our  Code  has 
abolished  the  ancient  dlstincticais  and  forms 
of  actions  at  law  and  of  suits  In  equity,  and 
has  provided  one  form  of  action — a  dvil 
action — In  lieu  thereof,  fundamental  differ- 
ences in  actions  sometimes  do  exist,  but  we 
do  not  discern  how  any  such  differences  af- 
fect the  case  at  bar.  The  facts  were  all 
pleaded.  The  parties  were  all  before  the 
court,  and  their  tme  relationship  was  a 
proper  subject  of  judicial  inquiry.  The  gar- 
nishment did  not  lawfully  operate  on  so  much 
of  the  proceeds  of  the  policy  as  bad  already 
been  assigned  to  plalntUfs.  Hall  v.  Terrft 
Cotta  Co..  97  Kan.  103, 154  Paa  210,  L.  B.  A. 
1916D,  361.  Having  gotten  possession  of  the 
proceeds  of  the  Insurance  policy  when  he 
knew  It  had  been  assigned  to  plaintiffs.  Sny- 
der became,  In  law,  a  trustee  thereof  for 
plaintiffs'  benefit  He  must  therefore  hand 
over  to  plaintiffs  ttwlr  due  There  is  no  sras- 
blance  of  error  In  tills  Judgment  It  Is  not 
ccvioelnilde  that  some  different  form  of  ae- 
tion  or  diflteent  procedure  properly  Invoiced 
could  have  bron^t  about  a  dUEnoit  nsolL 

Affirmed.  All  the  Justices  concurring. 
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WASHBURN  et  aL  T.  BOARD  OF  COM'RS 
OF  8HAWNEB  COUNTT.    (No.  21948.) 

(Snjffeme  Coart  of  Kansas.   May  18, 1918.) 

(Syllabus  by  the  Court.) 

1.  HiaHWATS  «S>122  —  iMPROVXiaHT  —  Ap< 

POBTIONMENT  OF  CoST»— STATUTE. 

Where  proceedings  for  tbe  improTcment  of 
a  highway  are  begun  under  a  statute  providing 
ttiat  one-fourth  of  the  cost  shall  be  paid  by  the 
township  and  the  remainder  charged  agalnat 
the  land  in  a  benefit  district,  it  Is  competent 
for  the  Legislature  thereafter  to  change  the 
distributloa  eo  that  the  cost  shall  fall  one- 
fourth'  on  the  township,  one-half  on  the  countr, 
and  the  remainder  upon  the  land  in  the  benefit 
district.  The  owner  of  the  specially  benefited 
land  is  not  prejudiced,  for  his  burden  is  light- 
ened, and  the  general  taxpayers  of  the  county, 
have  no  legal  ground  of  complaint,  becanse  it 
is  within  the  discretion  of  the  Legislature  to 
impoae  any  part  of  the  cost  of  a  highway  upon 
the  eoanty. 

2.  HlOHWATS  «=»122— iHPBOVEHEirr— Afpob- 
noNiONT  or  Costs — Statuix — NoncK. 

In  euch  a  statute  no  provision  is  necessary 
for  notice  to  the  owners  of  property  other  than 
land  in  the  benefit  district,  for  as  to  them  the 
tax  is  general,  or.  If  it  is  regarded  as  special, 
the^  are  conceived  as  having  notice  through 
their  representatives  in  the  Legislature;  that 
body  Iiaving  itself  determined  the  apportionment 
of  the  burden. 

8.  HiQHWATs  <t=al09— Public  Imphotkmknt 
—Petition  fob  Roadwat— Gaix  iob  Bids— 
Vabiancb. 

A  call  for  bids  for  the  constrnction  of  "a 
hard  surface  road  of  'bituminous  macadam*** 
•hows  no  departure  from  the  requirements  of  a 
petition  for  a  roadway  of  "crashed  etone  or  ma- 
cadam with  a  top  surface  of  Bermudez  asphalt, 
or  other  asphalt  equally  as  good,  employing 
what  is  known  as  the  'penetration*  metnod." 

Ai^)eal  from  District  Cocrt,  Shawnee 
County. 

Action  by  F,  M.  Washburn  and  others 
against  the  Board  of  County  Commlsslooers 
of  Shawnee  County.  Judxment  for  defend- 
ant, and  plalntiffa  amteaL  Affirmed. 

Jamea  A.  Troatman,  of  TOpeka.  for  appel- 
lants. Hugh  T.  Pl8lier..of  Tc^a,  for  ap- 
pellee. 

MASON,  J.  Prior  to  1917,  proceedings 
were  begnn  tea  the  improrement  of  a  high- 
way  tindo-  a  statute  iKoriding  that  one- 
fourtb  of  the  cost  should  be  paid  by  the 
township,  and  that  the  remainder  should  be 
charged  against  the  land  in  a  benefit  district 
Gen.  Stat  1915.  %%  8815-6826.  By  reason  of 
litigation  whldi  resulted  In  cwflnnlng  the 
Taltdity  of  the  steps  already  taken  (Steven- 
son T.  Shawnee  County,  98  Kan.  671,  704, 
159  Pac.  6>,  the  work  was  delayed,  and  in  the 
meantime  the  statute  was  amended  (Laws  of 
1917,  c.  265):  the  amendment  being  specifi- 
cally made  applicable  to  roads  theretctfore 
petitioned  for  (section  14).  In  the  new  stat- 
ute the  dlstributitm  of  the  cost  was  changed 
so  that  the  towndilp  should  bear  (»ie-fourth, 
the  county  nne-half,  and  the  land  In  the  ben- 
efit district  the  remainder.   Section  6.  The 


county  commissioners  had  advertised  for 
bids  for  doing  the  work,  when  a  new  ac- 
tion waa  brought  to  enjoin  it  by  an  owner 
of  laud  in  the  benefit  district  and  a  resident 
of  the  towndiip  who  Is  liable  for  taxes  on 
property  elsewhere  in  the  county.  The  plain- 
tiffs were  draied  relief  and  aKieal. 

[1]  1.  niey  coatend  that  it  was  beyond  the 
power  of  the  Legislature  to  change  the  dis- 
tribution of  the  cost  of  the  ImprovemMit  aft- 
er the  petition  therefor  had  been  signed  and 
acted  upon.  We  regard  the  oontenti<m  as 
not  well  founded.  The  owners  of  the  land 
within  the  benefit  district  were  not  prejudic- 
ed by  the  alteration,  because  their  burden 
was  diminished.  Hie  taxpayers  of  the  town- 
ship were  not  affected  as  such.  The  tax- 
payers of  the  county  have  no  legal  basis  for 
cmnplalnt.  for  It  was  competent  for  the  Leg- 
islature to  impose  npon  the  county  any  part 
of  the  cost  of  the  highway.  2  Cooley  on 
Taxation,  12(^1205.  See.  also.  State  v. 
(bounty  of  Shawnee,  28  Kan.  431.  It  Is  true, 
some  of  the  petitioners  might  possibly  have 
be^  opposed  to  the  road  If  they  had  known 
that  half  of  the  expense  was  to  be  borne  by 
the  county.  But  as  the  Legislature  could 
have  dispensed  with  the  petition  altogether 
In  ibe  first  place,  it.  could  do  so  at  a  later 
date  as  well.   12  C.  J.  1091. 

[1]  2.  l%e  plaintiffs  a^^ie  that  die  stat- 
ute is  invalid  under  the  rule  that  "before 
special  taxes  can  be  made  a  fixed  and  per- 
manoit  charge  ui>on  the  property  of  such  in- 
dlTlduals,  they  must  have  notice,  with  an 
omwrtnnity  •  •  *  to  onttest  the  validity 
and  falmesa  of  such  taxes."  Oilmore,  Coun- 
ty Clerk,  T.  HenUg,  83  Kan.  156,  5  Pac.  781. 
Provision  is  made  tor  notice  to  the  owners 
of  land  In  the  ben^t  district  Section  6. 
As  to  other  taxpayers,  the  tax  Is  a  general 
one.  But  If  it  be  regarded  as  special,  the 
property  owner  is  regarded  as  having  notice 
and  bearing  through  his  representatives  in 
the  Legislature,  Inasmuch  as  that  body  has 
Itself  directly  determined  the  apportionment 
of  the  burden,  without  committing  any  essen- 
tial feature  thereof  to  an  Inferior  tribunal. 
Railroad  Co.  v.  Abilene,  78  Kan.  820,  826. 
98  Pac.  224 ;  1  OUxaUon  by  Assessment,  Page 
St.  Jones,  1 123;  Jndson  cm  Taxation  (2d  Ed.) 
S  418.  So  far  as  relates  to  the  valuatiQn  of 
his  property,  the  taxpayer  has  the  benefit  of 
the  notice  and  hearing  provided  by  the  stat- 
ute rating  to  general  taxation. 

[3]  8.  The  petitl(Hi  asked  for  the  Improre- 
m«it  <A  tlie  bigjiway  "by  OHistrnctlng  a  road- 
way *  •  •  using  stone  or  macadam  with 
a  top  surftice  itf  Bermudez  asuhalt  or  other 
asphalt  equally  as  good,  emplt^g  what  Is 
known  as  the  "penetration  method.* "  The 
notice  to  contractors  asks  for  bids  "for  the 
constructing  of  a  bard  surface  road  of  'bi- 
tuminous macadam'  *  *  *  as  called  for 
In  the  plans  and  specifications  *  •  *  now 
on  file  in  the  ofllce  of  the  county  derk."  The 
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plaintiffs  saggeat  that  tbe  diameter  of  the 
road  described  In  the  bid  Is  not  the  same 
as  that  petitioned  for.  We  perceive  no  In- 
eonsfstency.  According  to  Webster's  New  In- 
ternational  Dictionary,  Mtumen  originally 
meant  mineral  pitch  or  asphalt,  and  by  ex- 
tension Includes  that  substance  with  others; 
"bituminous  macadam"  means  "bltulithtc 
pavement,"  and  "bltulithlc"  is  an  adjective 
"designating  a  kind  of  paving  the  main  body 
of  which  consiats  of  broken  stone  cemented 
together  with  bitumen  or  asphalt."  The 
specifications  referred  to  are,  of  course,  con- 
trolling, and  presumably  conform  to  the  peti- 
tion. 

The  Judgment  Is  affirmed.  All  the  Justices 
omcarrlng. 


ABRAHAM  et  al.  v.  WEISTBR.  School  Di- 
rector, et  al.  (No.  21792.) 

(Sapreme  Court  of  Kansas.    May  11,  1918.) 

(SyUabm  hy  the  Court.} 

Schools  and  School  Distbicts  4=»111  — 
Lease  op  School  Site— Tax  Bubdbn— In- 

JUNCnOH. 

Under  section  2d5.  Code  Civ.  Proc.  (Gen. 
St  1016,  S  7163),  before  taxpayers  of  a  school 
district  can  maintain  a  suit  to  set  aside  an  oil 
and  gas  lease  of  the  school  site  executed  by  the 
sdiDoi  board,  and  enioin  tbe  lessee  from  enter- 
ing upon  the  school  premises  and  exploiting  for 
oil  and  gas,  it  must  appear  that  the  contract 
and  the  acta  complained  of  may  result  in  im- 
poeina  some  bTO^ena  of  taxation  upon  the 
plaintiffs. 

Appeal  from  District  Court,  Butler  County. 

Action  for  Injunction  by  J.  H.  Abraham 
and  others  against  B.  P.  Weister,  Director  of 
School  District  No.  37  in  Butler  County,  and 
others.  Temporary  injunction  refused,  and 
plaintiffs  appeal.  AflSrmed. 

B.  C.  Davis,  of  Hutdtilnson,  John  H.  Bren- 
nan  and  R.  H.  Hudson,  both  of  Bartlesvllle, 
Okl.,  and  A.  C.  Halloy,  of  Hutchinson,  for 
appellants.  Chester  I.  I^ng.  A.  M.  Cowan, 
John  Madden,  C.  E.  Cooper,  B.  F.  Hegler, 
Fred  Stanley,  C.  0.  Stanley,  and  James  Q. 
Uartln,  all  of  Wichita,  for  appellees. 

PQRTBB,  J.  The  plaintiffs,  who  are  pa< 
troos  and  taxpayers  of  school  district  No. 
37  in  Butler  county,  brought  suit  to  enjoin 
the  school  board  from  executing  an  oil  and 
gas  lease  covering  the  school  grounds,  and 
to  restrain  the  defendants  from  going  upon 
tbe  premises  and  exploiting  for  oil  and  gas. 
A  temporary  restraining  order  was  granted, 
but  the  court  on  a  bearing  refused  a  tem- 
porary Injunction,  and  taxed  tbe  costs  of  the 
proceedings  to  the  plalntUb,  who  bring  fha 
case  here  for  review. 

The  quarter  section  In  whidi  the  stAool  Is 
located  belonged  In  188S  to  Andrew  J.  Owen. 
He  and  bis  wife  executed  a  warranty  deed  to 
the  district  conreylng  a  tract  out  of  tbe 
southwest  comer  of  the  quarter  wltib  the 


provision  that  the  land  was  conveyed  for  the 
express  purpose  of  schools,  and  when  not 
used  for  that  purpose,  or  when  It  should  t>e- 
come  necessary  to  change  tbe  site,  the  ]and 
should  revert  to  the  original  owner.  Within 
the  past  two  years  It  has  been  discovered 
that  the  entire  school  district  lies  near  the 
center  of  the  Butler  county  oil  field,  and  the 
land  on  ail  sid^  of  the  school  site  la  being 
exploited  for  oil. 

Andrew  J.  Owen  died  In  1888,  and  by  will 
devised  all  his  property  to  his  wife.  After- 
wards she  sold  the  farm,  subject  to  the  rights 
of  the  school  district.  There  have  been  a 
number  of  conveyances  to  other  parties  since. 
In  the  fall  of  1917  John  Madden,  Jr.,  pro- 
.cured  quitclaim  deeds  from  Sarah  Ann  Owen, 
conveying  whatever  rights  she  had  In  the 
school  premises,  and  also  procured  from  the 
present  owners  of  the  quarter  section  quit- 
claims of  any  Interest  held  by  them.  Madden 
subsequently  transferred  his  interests  to  the 
Revert  Oil  Company,  which  was  organized 
for  the  purpose  of  taking  over  tbe  school  site 
and  exploiting  it  for  oil  and  gas.  There- 
after the  Revert  Oil  Company  made  an  offer 
to  the  school  district  for  a  lease,  and  agreed 
to  deposit  in  escrow  the  sum  of  $3,600.  which 
was  to  be  paid  to  the  district  in  case  an 
election  carried  and  the  lease  was  executed, 
and  also  agreed  to  pay  the  district  ¥3,500 
more  out  of  the  proceeds  of  the  first  oil  pro- 
duced, and  one-eighth  royalty  on  all  oil  or 
gas  thereafter  produced.  This  proposition 
was  submitted  at  a  special  election  on  tbe 
20th  of  December,  1917.  There  was  no  reser- 
vation In  the  lease  permitting  the  school  dis- 
trict to  make  use  of  any  portion  of  the  site 
for  school  purposes.  It  was  the  usual  oil  and 
gas  lease  providing  for  damage  to  growing 
crops.  The  vice  president  and  tbe  secretary 
of  the  Revert  Oil  Company  api>eared  at  the 
meeting  at  the  time  of  the  election  and  talked 
to  the  voters,  and  left  with  the  school  board 
a  writing  purporting  to  be  executed  on  be- 
half of  the  company,  agreeing  that  if  its 
proposition  for  a  lease  was  accepted  It  would, 
after  consulting  with  tbe  board,  more  the 
present  schoolhonse  forward  on  tihe  school 
lot,  and  If  necessary  fence  off  its  drilling 
operations,  so  that  the  schoolhouse  might  be 
continued  to  be  used  for  school  porposea, 
**witb  entire  sftCety  to  the  pupils,"  until  such 
time  as  a  new  Bdioolbouse  is  erected  "and 
property  safeguarded,"  and  stating  tbe  under- 
standing of  the  company  to  be  that  there 
should  be  no  interruption  In  the  use  of  tbe 
schoolhouse  for  sehool  purposes  by  reason 
of  drilling  operatlonB.  The  election  resulted 
in  S2  Totes  for  and  32  vot«  against  tbe  prop- 
ositlcm.  Tbe  lease  was  executed,  the  first 
payment  of  ¥3,600  was  made  to  tbe  seboiri 
board,  the  sdioolfaonse  was  moved  to  another 
part  of  the  premises,  when  the  suit  was 
brought  by  tbe  plalntUb  to  enjoin  further 
proceedings. 
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There  waa  testimony  showing  that  the  In- 
tention Is  to  drill  an  oil  well  on  the  school- 
house  site  In  close  proximity  to  the  school- 
house;  that  for  each  oH  well  a  pit  60  to 
60  feet  In  diameter  and  from  4  to  6  feet  deep 
Is  necessary;  that  the  operations  would  oc- 
casion noise  from  the  exhaust  of  an  en^ne, 
the  turning  of  bull  wheels  and  sand  wheels, 
the  heating  of  bits  with  blowers,  and  the 
pounding  of  bits  with  sledge  hammers ;  that 
the  oil  and  gas  create  an  unpleasant  odor; 
and  that  there  Is  some  danger  of  fire  from  the 
wells.  The  testimony  also  shows  that  from  3 
to  B  offset  wells,  and  possibly  more,  would  be 
drilled  next  to  the  boundary  line  of  the 
school  premises.  There  are  approximately 
160  pnptls  of  school  age  in  the  district,  the 
school  population  having  materially  Increased 
by  reason  of  the  large  nnmber  of  laboring 
men  employed  In  the  oil  business,  who  have 
brought  their  families  Into  the  district 

By  the  terras  of  the  contract  the  board 
agrees  to  turn  over  the  school  site  to  the  oil 
company,  permit  It  to  move  the  school  build- 
ing to  one  side,  In  order  that  it  may  use 
the  premises  to  exploit  for  oil  beneath  the 
surface,  permit  the  erection  upon  the  school 
lot  of  derricks,  engines,  tanks,  or  oil  pits, 
and  other  appliances  and  machinery  with 
the  attendant  noise,  confusion,  unpleasant 
odors,  and  possible  danger  to  the  school 
children.  It  appears,  too,  from  the  evidence, 
that  the  drilling  on  the  school  site  will  neces- 
sarily result  In  the  school  premises  being 
snmninded  on  three  sides  by  the  drilling 
and  operation  of  offset  wells  by  other  oil 
companies  and  owners  of  the  oil  rights  under 
the  adjoining  lands.  The  plalntUIs'  conten- 
tion is  that  these  facts,  which  are  not  dis- 
puted, establl^  a  probability  that  the  con- 
ditions will  result  In  the  entire  loss  of  the 
property  to  the  district,  land  that  in  the 
future  it  will  become  necessary  to  procure 
another  school  site.  On  the  other  hand,  the 
defendants  contend  that  cdnoe  the  district 
has  already  been  paid  $8,600  Iwnns,  and  Is 
to  recetre  another  payment  of  an  equal 
amount.  b«tides  a  royalty  of  one-dightti  of 
all  oil  that  may  be  produced.  It  is  concluslre- 
}y  established  that  the  plaintiffs  will  be  re- 
lieved from  the  burdens  of  taxation,  instead 
of  having  such  burdens  imposed  upon  them. 
Section  266  of  the  Code  (Gen.  St.  1915.  9 
7163)  does  not  authorize  the  i^alntiffs  to 
maintain  a  suit  of  this  character  merely  be- 
cause of  the  contention  that  the  contract  is 
one  which  the  school  board  Is  unauthorised 
to  make.*  While  there  are  authorities  which 
seem  to  go  to  this  extent,  they  do  not  ap- 
pear to  depend  upon  a  statute  worded  like 
ours.  In  Herald  et  al.  v.  Board  of  Educa- 
tion, 65  W.  Va.  765,  65  S.  B.  102,  81  L.  R. 
A.  (X.  S.)  588,  it  was  held  that  residents  and 
taxpayers  in  a  school  district  may  sustain 
a  suit  to  enjoin  a  lease  of  a  school  lot  for 
cdl  and  gas  as  unauthorised  and  Toid,  and  en- 


join the  use  of  the  lot  for  such  purpose.  Our 
statute  would  auUiorize  the  plaintiffs  to 
maintain  this  suit  if  It  appeared  that  the 
contract  or  the  acts  complained  of  "may  re- 
sult In  the  creation  of  any  public  burden  or 
the  levy  of  any  illegal  tax,  t^rge  or  assess- 
ment, and  any  nnmber  of  persons  whose 
property  is  or  may  be  affected  by  a  tax  or 
assessment  so  levied,  or  whose  burdens  as 
taxiMiyers  may  be  Increased  by  the  threaten- 
ed unauthorized  contract  or  act,  may  unite 
in  the  petition  filed  to  obtain  such  Injunc- 
tion." Section  265,  Civ.  Code;  Bunker  v. 
City  of  Hutchinson,  74  Eaft.  651,  87  Fac. 
8S4;  Water,  Light  &  Gas  Co.  v.  Railway  Co., 
74  Kan.  661,  87  Pac.  883. 

We  are  unable  to  discover  from  the  record 
In  what  manner  the  carrying  out  of  the  con- 
tract may  Impose  burdens  upon  the  plain- 
tiffs ;  and  It  cannot  be  assumed  merely  be- 
cause the  contract  is  Illegal,  or  because  It 
is  alleged  to  be  so,  that  It  will  result  In  im- 
posing upon  the  plaintiffs  such  burdens. 

Whether  the  trial  court  denied  the  applica- 
tion for  a  tenq>orary  Injunction  upon  the 
ground  of  the  plaintiffs'  incapacity  to  sue, 
or  because  it  was  held  that  ttie  contract  Is 
one  which  the  board  had  authority  to  make, 
does  not  appear.  Since  plaintiffs  have  not 
been  aUe  to  bring  themselves  within  the  pro- 
visions of  the  statute,  and  cannot  maintain 
the  suit.  It  is  unnecessary  to  pass  upon  the 
other  questions. 

The  Judgment  Is  afBrmed.  All  the  Justices 
concufring. 


CAPITAL  IRON  WORKS  CO.  t.  FINNBT. 
(No.  21646.) 

(Supreme  Court  of  Kansas.    May  11,  1018.) 

fSyllabua  bjf  the  CourtJ 

Sales  «=»90— Bbeach  of  Contbact— Satis- 
faction—New  Contract— Evidence. 
The  evidence  held  to  support  a  finding  that 
the  entering  into  a  new  contract  bad  been  ac- 
cepted aa  a  satisfaction  of  an;  claims  on  ac- 
count of  the  breach  of  the  original  agreement. 

Appeal  from  District  Court,  Lyon  County. 

Action  by  the  Capital  Iron  Works  Company 
against  W.  W.  Finney.  Judgment  for  plain- 
tiff for  ¥5.10.  and  it  appeals.  Affirmed. 

Oarver  &  Oarver,  of  Topeka,  for  appellant. 
Hamer  &  Qanse,  of  Emporia,  for  appellee. 

MASON,  3.  On  January  18, 1916,  the  Cap- 
ital Iron  Works  Company  entered  into  a  writ- 
ten contract  with  W.  W.  Finn^*  by  whiidi 
it  agreed  to  furnish:  for  $1,700  the  iron  and 
steel  work  for  a  garage.  Later  Finney  in- 
formed the  company  that  by  reason  of  a 
change  in  his  plans  he  could  not  use  the  ma- 
terial contracted  for,  with  certain  exceptions, 
and  directed  the  discontinuance  of  the  work. 
Five  cast-iron  lintels  whldh  were  furnished 
were  paid  for.  The  company  sued  Finney 
for  damages  for  breadi  of  the  omtract  3%e 
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detendant  filed  an  answer  stating  In'  effect 
that  the  contract  bad  been  modified  by  mu- 
tual consent,  a  new  agreement  being  made 
providing  that  the  material  furnished  should 
be  paid  for  upon  an  agreed  basis,  and  as  to 
the  rest  the  contract  should  be  canceled. 
In  a  reply  the  plaintiff  denied  this  allegation 
and  asserted  that  no  consideration  existed 
for  any  modification  or  cancellation  of  the 
contract.  A  trial  resulted  in  findings  and  a 
judgment  in  faror  of  the  defendant,  the 
plaintiff  being  allowed  a  recovery  of  only 
$5.10.  The  plaintiff  appeals. 

There  was  a  direct  conflict  In  the  evidence. 
The  defendant  gave  testimony  to  this  effect: 
On  January  14,  1916,  the  day  after  the  sign- 
ing of  the  contract,  he  wrote  a  letter  to  the 
plaintiff  whldi  he  deposited  in  the  mall,  prop- 
erly addressed  and  stamped  (the  receipt 
of  which  was  afterwards  referred  to  by  rep- 
resentatlvea  of  the  company  in  conversation 
with  him),  stating  that  be  had  changed  his 
plans  and  directing  that  no  work  be  done  ex- 
cept upon  the  lintels  and  columns.  About 
February  24, 1918,  be  called  at  the  company's 
office  In  pursuance  of  an  appointment  made 
by  telephone  and  told  the  manager  (who  had 
signed  the  contract  for  Om  compemy)  that 
be  had  come  to  see  about  the  shipment  of  the 
Hotels  and  columns  and  to  make  full  settle- 
ment wtUi  him.  He  proposed  to  Ote  man- 
ager that  they  be  shlroed  and  billed  at  the 
r^ular  price  (lrreq)ectlve  of  that  fixed  by  the 
original  contract),  saying  that  he  would  pay 
that  amount  and  would  also  pay  for  his  thare 
of  some  expenses  Inddent  to  tbe  letting  of 
the  contract.  The  manager  said  that  this 
was  satisfactory. 

The  plaintiff  Introduced  evidence  doiylng 
this  conversation  and  denying  the  receipt  of 
the  letter  referred  to,  but  the  decision  of  the 
conrt  must  be  regarded  as  resolving  all  con- 
troversies concerning  the  facts  In  favor  of 
the  defendant.  The  plaintiff  contends  that, 
even  assuming  the  truth  of  the  defendant's 
evidence,  It  was  entitled  to  recover  damages 
resulting  from  the  breach  of  the  contract; 
one  Item  being  the  loss  of  the  anticipated 
profits.  We  regard  the  evidence  already  set 
out  as  sufficient  to  support  a  finding  that  the 
contract  was  modified  by  agreement,  and  that 
the  defendant  bad  carried  out  the  terms  of 
the  modified  agreement  on  bis  part;  or,  stat- 
ed In  another  way,  that  the  plaintiff  had 
agreed  to  accept,  in  satisfaction  of  any  claim 
for  the  breach  of  the  original  contract,  the 
payment  by  the  defendant  of  a  sbare  of  the 
expokses  referred  to,  and  the  acceptance  of 
the  lintds  and  columns  at  a  price  then  agreed 
upon.  This  seema  a  legitimate  Interpretation 
of  the  d^eodant's  testlmMiT  Oiat  (after  USl' 
ing  the  plalutUTa  repreeoitatiTe  that  he  bad 
come  to  make  a  full  settlement)  he  proposed 
to  make  these  payments,  and  In  rqily  was 
told  that  this  was  satisfactory.   The  agree- 

CwPor  otbar 


ment  to  pay  for  the  material  actually  furnish- 
ed at  a  different  price,  presumably  higher 
than  that  at  which  it  was  figured  In  the  orig- 
inal contract,  formed  a  sufficient  consider- 
ation for  the  modlficatl<m.  13  G.  J.  592. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


CARSON  et  al.  v.  ATCHISON,  T.  &  S.  F. 
RY.  CO.    (No.  21551.) 

(Suprune  Court  of  Kansas.    May  11,  1918.) 

(ByOahiu  by  the  Court.} 

1.  RAILSOAnS  «S»279  —  PXBSOHAL  IlTJUBT  — 

Neouobncs  —  Bbsach  or  Sfeeo  Oaoi- 

NANCE. 

Rule  followed  that  Id  an  action  for  damagcB 
against  a  railway  company  the  breach  of  a  city 
speed  ordinance  cannot  be  considered  as  an 
element  In  establisbing  the  railway  compaQj's 
negligence  unless  the  damages  are  traceabl*  to 
or  aggravated  by  the  violation  of  the  ordinance. 

2.  Railboads  «=9276(3)— Injubt  on  muGK— 
Tbbbfabsebs. 

A  railway  company  ordinarily  owes  no  duty 
to  be  on  the  outlook  for  juvenile  trespassers 
who  may  be  inclined  to  climb  upon  the  freight 
cars  of  its  moving  trains,  and  it  is  not  liable 
for  injuries  snstaued  by  sndi  JuvenUes  in 
doing. 

3.  Bailboadb  «=9273%— Injitbt  on  Teack— 
Duty  to  Tbbspabsebs. 

Rule  followed  Oat  a  railway  eonkpany's 
duty  to  a  trespasser  Is  merely  to  avi^  Injiufiig 
him  wHlfnlly. 

4.  Raiuoaos  ^928201)— Pbbsonal  IirjTBT— 

EvinENCE  —  NBOLIQENOB  —  CONTBIBUTOBT 

Nequobnob. 
The  facts  and  relevant  drcnmstanccs  ad- 
duced in  evidence  to  sustain  an  action  for  dam- 
ages against  a  railway  company  for  the  death 
of  a  bright  12-year  old  boy  tended  to  show 
that  the  boy  climbed  upon  tn«  fore  trntk  of  a 
freight  car  in  a  train  moving  from  5  to  15 
miles  per  hour  through  a  city  having  an  ordi* 
nance  limiting  train  speed  to  7  miles  i»er  boor; 
that  the  boy's  foot  became  fast  in  ue  tmdk 
and  that  be  fell  off  and  was  run  over  by  the  car 
wheels  and  that  he  was  draned  by  the  foot 
some  1,200  feet  before  the  train  was  stopped; 
that  the  trainmen  did  not  see  the  accident; 
that  the  enginemen  did  not  see  or  did  not  re- 
spond promptly  to  the  signals  of  a  bystander 
to  stopthe  train  after  the  accident  had  oocu^ 
red.  The  boy  died  of  his  injuries.  BeM,  that 
this  evidence  did  not  establish  negligence  on 
the  part  of  the  railway  company;  that  it  did 
establish  negligence  on  the  part  of  the  boy; 
and  that  a  demurrer  to  the  evidence  was  prop> 
erly  sustained. 

An)eal  from  District  Court,  Finney  County. 

Action  by  Anna  Y.  Carson  and  another 
against  the  Atchlsrai,  Topeka  &  Santa  Fd 
Railway  Company.  Judgment  for  defendant, 
and  plaintiffs  anwal.  Affirmed. 

H.  O.  TrlnUe,  at  Garden  City,  tot  appel- 
lants. W.  R.  Smith.  O.  J.  Wood,  and  A.  A. 
Scott,  all  of  Top^a,  William  Omond.  of 
Oraat  Bend,  and  Wm.  E.  HatcUaoo,  ct  Qmx- 
dm  City,  fer  appellee^ 

DAWSON,  X  nie  plalntiOs  sued  the  de- 
fmdant  for  the  death  of  tta^  12-year  old 
son,  who  was  killed  at  Garden  Olty.  Al- 
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tliongli  no  wltnesB  saw  the  main  Inddaiits  oi 
tbls  accident;  It  teems  tbat  tbe  boy  must 
have  climbed  upon  fbe  side  ot  a  ftei^t  car 
and  tliat  his  foot  had  been  cavtfbt  and  that 
he  had  falleQ  irft  or  had  attempted  to  jump 
off.  Tbe  car  was  part  of  a  long  fir^bt 
train  moving  westward.  Wheh  first  seen  the 
ho^B  foot  was  caoght  in  the  ai^cle  of  the 
Iron  frame  whldi  ctmnects  the  eet  of  wheels 
or  truck  at  Qie  front  eaid  of  the  freight  car, 
and  he  was  being  dragged  along  the  ground 
hythetraln.  One  <^  his  legs  liad  already  been 
mn  over  before  the  lad  was  discovered.  The 
car  to  whldi  the  boy  was  caoght  was  at 
sfune  distance  from  the  caboose  and  at  a 
still  greater  distance  from  the  engine.  When 
the  train  stopped,  the  boy  was  released  from 
the  car  at  abovt  1,200  feet  west  of  a  bloody 
place  on  the  trade  which  Indicated  that  a 
car  wheel  had  there  mn  over  him.  He  died 
shortly  afterwards.  The  engineer  and  con- 
ductor  testified  that  the  train  was  moving 
about  6  miles  pw  hour.  Anotiier  witness 
who  saw  the  boy  dragging  from  the  car 
truck,  and  who  lan  aloiuc^e  and  attonpted 
to  release  tbe  \my,  said  tliat  be  had  to  run 
at  "about  15  miles  per  hoar"  to  keep  np  wltii 
tbe  moving  train.  The  boy  was  shown  to. 
bave  been  a  bright,  healthy  lad  who  helped 
bis  mother  In  her  bakery  bn^ess  and  deliv- 
ered goods  about  town.  Defendant's  demurs 
rer  to  the  plalnUEPs  evidence  was  sustain- 
ed, and  tbls  is  assigned  as  enor. 
Counsel  for  lOaintlff  say: 

"On  the  demurrer  to  the  evidence  it  must 
Btand  admlt^  tbat  the  instant  that  Kermit 
fiherman  waa  eanght  by  the  train  he  was  help- 
less and  DO  longer  charged  with  negligence; 
that  the  train  was  running  16  miles  per  hoor 
when  the  ordinance  of  said  city  limited  ita 
speed  to  not  more  than  7;  tbat  the  head  and 
rear  brakemen  were  not  in  their  proper  posi- 
tions on  the  train  and  if  they  didn't  see  Kermit 
Sherman  when  he  was  6rst  csngbt  by  the  train 
it  waa  due  to  this  fact;  that  tbe  boy  was  drag- 
ged for  1,200  feet  or  four  blocks  in  tbe  princi- 
pal part  of  the  city;  that  the  olace  where  the 
acddent  occurred  was  frequented'  by  trespass- 
ers and  licensees;  that  the  train  could  bave  been 
stopped  in  from  50  to  75  feet:  that  the  train 
mi^bt  have  l>eea  stopped  in  time  to  have  pre- 
vented  hia  injurifv  bad  the  brakemen  been  in 
their  proper  positions." 

[1-3]  It  is  the  law  of  this  state  that  a  rail- 
way company's  only  duty  to  a  trespasser  is 
to  refrain  from  willfully  Injuring  him.  A., 
T.  &  S.  F.  R.  Co.  V.  Todd,  54  Kan.  651,  658, 
3S  Pac.  SOi;  Railway  Co.  v.  Prewltt,  59  Kan. 
734,  54  Pac.  1067;  Burgess  v.  Railway  Ca, 
83  Kan.  407,  112  Pac.  103.  In  some  Juris- 
dictions a  duty  is  imposed  upm  railway  com- 
panies to  keep  a  lookout  for  trespassers 
where  their  presence  is  to  be  expected  (see 
note  in  8  I*  R.  A.  [N.  S.)  106»  et  seq.),  but 
that  rule  may  be  founded  on  local  statutes, 
and  the  decisions  so  holding  go  no  further 
than  to  Impose  such  duty  to  look  out  for 
trespassers  on  the  tracks;  none  of  thera  sug- 
gests a  duty  aa  the  railway  etmipany  to 
watch  out  for  such  trespassers  as  may  be 
Inclined  to  zlimb  upon  the  freight  can  of  Its 


trains,  either  while  sndi  tr^ns  are  standing 
or  In  motion.  Eva  In  congested  switchyards, 
in  this  state,  the  railway^  duty  la  mei^ 
to  avcrid  wlUfDl  injury  to  a  trespasser.  Usr 
lott  T.  Ballroad  0&,  99  Kan.  115,  160  Pac. 

97a 

When  discovered,  tbe  boy  bad  alrea^  hem 
run  over  by  the  tracks  of  the  freight  car 
and  his  maimed  body  was  being  draped  by 
the  train.  The  fact,  if  it  be  a  fact,  that 
the  train  was  going  15  miles  an  hour  bad 
noOklng  to  do  wltli  0ie  accident  WilUams 
T.  raectrie  RaUway  Oa,  102  San.  268,  170 
Pac.  387.  Where  Hw  brakemoi  were  statlcm- 
ed  <n  tbe  train  Is  <tf  no  cmseqoenc^  for  no 
dn^  waa  imposed  on  th«n  to  lae»  an  out- 
look that  this  boy  did  not  attempt  to  climb 
<m  the  freight  ear.  Tbe  law  does  not  require 
a  railroad  cmnpany  to  be  on  tbe  alert  against 
the  Invaaink  of  a  trel^  train  hf  trespas- 
sers. 

In  Handley  t.  Railway  Co.,  61  Kan.  287, 
60  Paa  271,  It  wu  decided : 

*'Where  a  trespaiser  goes  under  a  train  and 
upon  a  brake  a  car  in  an  attempt  to  steal  a 
ride,  no  duty  of  the  railroad  company  arises 
in  his  favor  nntll  he  is  discovered  by  some  one 
in  charge  of  tbe  train,  nor  can  a  recovery  be  bad 
for  injuries  caused  by  falling  from  bis  perilous 
position  unless  the  company  was  guilty  of 
willful  and  wanton  neglect  of  duty  in  not  stop- 
ping the  train  and  removing  him  after  his  peril 
was  discovered."   Syl.  |  2. 

In  Wilson  V.  Railway  Co.,  66  Kan.  183,  71 
Pac.  282,  it  was  held : 

"(1)  As  a  general  rule,  a  railroad  company 
owes  -no  duty  to  trespasserfl  who  jump  on  and 
off  its  moving  traina  for  the  purpose  of  stealing 
rides,  except  not  reckleGsIy  or  wantonly  to  in- 
jure them  after  their  peril  is  discovered. 

"(2)  An  intelligent  boy,  12  years  of  age,  who 
was  familiar  with  the  mnDing  of  railroad  traina. 
and  who  knew  and  appreciated  thd  danger  of 
getting  on  and  off  a  moving  train,  climbed  upon 
a  slow-moving  train  and  waa  injured  while 
getting  down  fr«n  one  ear  and  attempting  to 
climb  upon  another.  Held,  tbat  he  was  a  con- 
scious trespasser  and  respmsible  for  his  own 
negligence  and  injury. 

'^(8)  O^e  fact  that  the  plaintilt  and  other 
boys  had  previously  jumped  on  and  off  tbe  cars 
of  the  company,  without  remonstrance  from  the 
employes  of  the  company,  did  not  amount  to 
an  invitation  from  the  company  to  plaintiff  to 
hop  on  and  off  its  moving  trains  thereafter,  nor 
make  the  company  lialde  for  an  injury  result- 
ing from  such  re<»leBS  conduct"  SyL 

In  A..  T.  ft  S.  r.  R.  Co.  T.  Plaskett  47  Kan. 
112,  114,  115,  26  Pac.  403;  A.,  T.  A  S.  F.  R 
Co.  V.  Schroeder,  47  Kan.  315,  27  Pac.  966,  it 
was  said: 

"If  it  were  the  dn^  of  the  trainmen  to  keep 
a  lookout  to  prevent  tbou^htless  cbildreu  from 
climbing  on  or  under  their  train  when  cross- 
ing the  public  street  at  a  slow  rate,  or  when 
momentarily  stopping  in  a  public  street  before 
crossing  another  railroad,  tiien  tbe  brakemen  or 
trainmen,  instead  of  being  at  their  usual  oi 
proper  places  upon  the  cars  to  handle  tbe 
brakes,  give  signals,  etc.,  sbonld  tw  upon  the 
ground,  near  by  the  several  cars  of  the  train, 
watching  tile  can  or  patrolling  the  ground 
around  the  cars,  to  prevent  children  and  others 
from  getting  on  or  under  them.  •  *  • 
only  alleged  negligence  found  by  the  Jury  waa 
tbat  the  brakemen  or  trainmen  were  not  et 
their  proper  phicea:    Nothing  dse  vrss  found. 
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If  the;  had  been  at  their  usaal  or  proper  places 
on  the  ears  for  the  operation  of  the  train, 
the;  woold  not,  in  the  performance  of  tb«r 
usual  or  general  daties,  have  been  watchfnc  or 
looking  out  to  prevent  children  or  others  from 
climbing  on  or  under  the  cars,  when  the  train 
was  in  motion,  or  when  it  momentarily  stop- 
ped." 

See,  also.  TmniB  v.  Rapid  Transit  Ry.  Co^ 
45  Kan.  (503,  508,  26  Pac.  876;  Mendenhall  v. 
Railway  Ca,  06  Kan.  438,  71  Pac.  846,  61 
U  R.  A.  120.  97  Am.  St  Rep.  380;  Gamble 
y.  Oil  Co.,  100  Kan.  74, 168  Paa  627.  L.  B.  A. 
I917D,  875. 

[♦]  There  was  no  evidence  that  the  train 
was  not  promptly  stopped  when  once  the 
boy's  situation  was  discovered.  The  engine- 
men  were  under  no  duty  to  watch  for  and  re- 
spond to  sif^als  given  by  a  bystander  or 
stranger  running  alongside  the  train,  and 
there  is  no  evidence  thai  they  sav  or  nndw- 
stood  those  signals. 

There  was  no  evidence  of  negligence  on  the 
part  of  the  railway  company;  the  negligence 
of  the  unfortunate  boy  was  fully  established 
by  circumstances;  and  the  Judgment  of  the 
trial  court  cannot  be  disturbed. 

Affirmed.   All  the  Justices  concurring. 


DAVIK  V.  KANSAS  UBDICAL,  MISSION- 
ABZ  ft  BEINEVOLENT  ASSIf. 
(No.  21282.) 

(Supreme  Court  of  Kansaa.   Hay  11,  1918.) 
fSvOabuM  hv  the  Court.) 

Cl[aRITIEa'4=B46(l)— HiDXOAL  SDnRIHTBnD- 

ent's  Bebach  or  CoNTEicr— LtABiun. 
A  charitable  hospital  corporation  is  not  lia- 
ble in  damages  for  the  failure  of  its  medical 
euperintendeut  to  comply  with  a  contract  made 
by  him  for  the  care  of  a  patient  being  treated 
in  the  hoqtital. 

Appeal  from  IMstrlct  Court,  Sedgwick 
County. 

Action  by  Fannie  Davln  against  the  Kan- 
ms  Medl<»l,  Missionary  ft  Benevolent  Asso- 
ciation. Judgment  for  defendant  notwith- 
standing the  verdict,  and  plaintiff  appeals. 
Affirmed. 

Brubacher  &  Conly  and  W.  P.  Campbell, 
all  of  Wichita,  for  appellant.  Smyth  ft 
Smyth,  of  Wichita,  for  appellee. 

HABSHALL,  J.  The  plaintiff  commenc- 
ed this  action  to  recover  judgment  for  per- 
sonal Injuries.  Judgment  was  rendered  In 
favor  of  the  defendant,  and  the  plaintiff  ap- 
peals. 

The  defendant  is  a  charitable  corporation 
organized  under  the  laws  of  this  state  solely 
for  purely  philanthropic  and  charitable  pur- 
poses. It  conducts  a  hospital,  or  sanitarium, 
at  Wichita.  The  plaintiff  was  afflicted  with 
uielnnoholia  and  was,  by  her  husband,  talien 
to  the  defendant's  hospital.  He  stayed  with 
her  for  a  couple  of  days,  when  he  was  ad- 
vised by  Dr.  Sutter,  the  defendant's  medi- 


cal soperlntendent,  to  go  borne  And  stay 
away  team  tlw  plaintiff.  The  hnsbaiid 
agreed  so  to  do  on  condition  flwt  a  nnrse  be 
placed  In  charge  of  the  plaintiff  at  aU  tines, 
and  that  she  be  not  left  alone.  To  tUs  Dr. 
Snttw  assented.  A  special  nntse  was  placed 
in  diatge  of  the  plaintiff,  bat  the  uniae  did 
not  remain  In  £he  room  with  the  plalotlff  at 
aU  times.  The  nnrse  slept  in  the  taaU  near 
the  door  to  tlie  plaintiff's  room.  While  the 
nurse  was  so  sle^ng,  the  plaintiff  gat  on: 
of  ho:  bed,  passed  tfarongAi  an  apea  window, 
and  fell  to  the  roof  of  «  porch  below,  and 
Injured  herself.  She  brought  this  action  iv 
recover  damages  for  the  Injuries  snstained 
by  bar.  There  was  no  allegation  in  the  peti- 
tion, and  there  was  no  evldaioe  to  prove 
that  the  defendant  did  not  exercise  Rason- 
able  care  In  the  emplojrmHit  of  its  pbysi- 
<A&ja  and  attendants. 

The  Jury  returned  a  verdict  In  fiiTor  of 
the  plaintiff  and  answered  special  qnestiacut 
as  follows: 

"  (2)  Does  any  person,  corporatioD,  or  aswda- 
tion  receive  profits  or  dividends  from  its  earn- 
ings?   Answer:  No. 

"(3)  If  the  jury  answer  the  foregoing  inter- 
rogatory in  the  affirmative,  then  state  what  per- 
son, corporation,  or  association  receives  profits 
or  dividends.   Answer:  Not  any. 

"(4)  What,  if  any,  negligence  do  joa  find  th« 
defendant  guilty  of?  State  fully.  Answrr: 
In  not  complying  with  special  contract  entered 
Into  with  Mr.  Davln  in  supplying  a  special 
nurse  in  constant  attendance  upon  Fannie  Darin 
at  all  timea. 

"  (5)  What  servant  or  agent  of  the  defendant 
was  guilty  of  the  negligence  found,  if  any? 
Answer;  Miss  Cox,  the  special  nurse. 

"(Q)  What  could  the  defendant  have  done  that 
it  did  not  do  to  avoid  the  injury  to  plaintiff? 
Answer:  Should  have  had  special  nnrse  in 
room  in  constant  attendance  on  Fannie  Darin. 

"(7)  Did  any  servant  or  agent  of  the  defeml- 
ant  have  reaarai  to  believe  that  the  plaintilf 
would  be  likely  to  injure  herself?  Answer: 
Tes. 

"(8)  If  yoH  answer  the  lart  question  in  tlip 
affirmative,  then  state  what  servant  or  agent 
had  Buch  reason  so  to  believe.  Answer:  Dr. 
Sutter,  the  hospital  doctor,  and  the  special 
nnrse. 

"(9)  Did  the  husband  or  phjvician  of  tbt 
plaintiff  inform  any  agent  or  servant  of  tL<> 
defendant  that  she  was  likely  to  injure  hentelf 
if  not  guarded,  and,  if  so,  to  whom  was  sucb 
information  given?  Answer:  Yes;  inasmuch 
as  Dr.  EdgtMon  informed  Dr.  Sutter  of  tlie 
nature  of  ute  case." 

The  court  set  aside  the  verdict,  and  ren- 
dered judgment  In  favor  of  the  defendant  on 
the  facts  found  by  the  jury. 

The  plaintiff  ssys; 

"The  only  speciBcation  of  error,  is  the  order 
sustaining  the  motion  o£  the  defendant  for 
judgment  on  the  special  findings." 

Can  the  plaintiff  recover  under  the  facts 
found  by  the  Jury?  In  Nicholson  v.  Hospi- 
tal Ass'n,  97  Kan.  480,  153  Pac.  920,  L.  R. 
A.  lOien,  lO'iO,  this  court  said: 

"Charitable  asBOciationa  conducting  tiosiiitals 
are  not  liable  for  tiie  negligence  of  their  phj'si- 
ciauB  and  attendants  resulting  in  injury  to 
patients  unless  it  is  shown  that  the  assodatini 


^RFor  oQm  cases  sm  same  topic  and  KET-NUUBSB  In  all  Kcy-Numbo^  Digests  and  IndazM 


Digitized  by 


Google 


Kan.) 


HTATK 


T.  WIUJ 


1003 


maintainlDg  the  hospital  has  not  exercised  rea- 
Eooable  cflre  in  the  employment  of  its  physicians 
and  atteD<laDtB.  *  *  *  In  such  an  action  a  pe- 
tition which  foils  to  allege  that  the  defendant 
did  not  exercise  reasonable  care  in  the  selection 
(if  its  physioians  and  attendants  is  subject  to 
demurrer. '  Paragraphs  1,  S,  Sji, 

There  are  cases  holding  that  even  if  a 
<.>outract  is  made  by  which  those  In  cliarge 
of  a  hospital  agree  to  furnish  a  nurse  to  be 
In  constant  attendance,  yet  the  hospital  Is 
not  liable  for  damages  on  account  of  injuries 
sustained  by  a  failure  to  comply  with  the 
contract  I>uncan  t.  Nebraska  Sanitarium 
&  Benevolent  Ass'n,  82  Neb.  162,  137  N.  W. 
1120,  41  L.  B.  A.  (S.  S.)  973.  Ann.  Cas. 
1U13E,  1127;  E>ownes  t.  Harper  Hospital, 
101  Allch.  555.  60  N.  W.  42,  25  L.  B.  A.  602, 
45  Am.  St  Rep.  427 ;  Duncan  T.  St  Lulie's 
Hospital.  113  App.  DlT.  68,  98  N.  T.  Supp- 
867. 

One  reason  for  this  rule  Is  "that  trust 
funds  created  for  boievolent  purposes  should 
not  be  diverted  therefrom  to  pay  damages 
arising  from  the  torts  of  servants."  Another 
reason  Is  "that  public  policy  encourages  the 
support  and  maintenance  of  charitable  Instl- 
tutious  and  protects  their  funds  from  the 
law  of  litigation."  Duncan  v.  Nebraska  San- 
itarium &  Beoevoteut  Ass'n,  supra,  and  note 
to  this  case  found  in  Ann.  Cas.  1913E,  1129. 
Kotb  reasons  are  good. 

Dr.  Sutter  made  the  agreement,  and  he 
may  be  liable  personally ;  but  the  plaiotiCf 
n  rfT^es  that  because  Dr.  Sutter  failed  to  com- 
ply with  his  agreement  the  defendant  is  11- 
iihle.  There  is  no  reason  why  the  defendant 
should  be  liable  for  Dr.  Sutter's  negligence, 
any  more  tliau  it  should  l>e  liable  for  the 
negligence  of  the  nurse  who  was  looking 
nfter  the  plaintiff.  Under  Nicholson  v.  Hos- 
pital Ass'n,  supra,  the  defendant  Is  not  liable 
for  the  Diligence  of  Dr.  Sutter. 

Tlie  plaintiff  cannot  recover  under  the 
facts  found  by  the  jury,  and  the  judgment  Is 
affirmed.  All  tbe  Justices  concurring. 


STATE  V.  WILL.    (So.  21.30O.) 
(Supreme  Court  of  Kansas.    May  11.  1918.) 

(Syllahus  hy  the  Ctm}i.) 

1.  Indictment  and  Information  ®=s17C  — 
Atxegation  in  Information— Proof. 

In  a  prosecution  for  perfristent  violation  of 
the  prohibitory  liquor  law,  an  ailcFcatioii  id  an 
informntion  as  to  a  former  conviction  on  a  par- 
ticular day  does  not  preclude  proof  showing  that 
t)ie  verdict  finding  the  defendant  guilty  was  re- 
turned on  tlie  date  all^^ed,  altbouEb  the  judg- 
ment imposing  seutence  was  entered  a  few  days 
after  that  time. 

2.  Cbimihal  Law  «»543(2)— Evidence— Tes- 
■mionr  of  Abbbmt  WrrMEaa-ZTBANsCBiPT— 

Objection. 
It  is  not  a  good  objection  to  the  admission 
of  a  transcript  of  the  testimony  of  an  absent 
witness  previously  given  at  the  preliminary  ex- 
amination that  the  docket  of  tbe  justice  of  the 
peace  showed  that  it  was  given  on  one  day, 


while  the  stenographer  who  took  the  testimony 
testified  that  it  was  taken  on  the  following  day. 
since  it  sufficiently  appears  that  there  was  no 
doDbt  as  to  the  idenbty  of  the  heartiv  nor  any 
doubt  that  both  r^erred  to  the  tame  testimony. 

(Additional  BvOalw  }>y  Editorial  Staff.) 

3.  Words  and  Phrases— "Conviction." 

In  legal  parlance  the  term  "conviction"  Is 
sometimes  applied  to  finding  a  person  guilty, 
and  fa  sometimes  used  to  indicate  a  final  judc> 
meot  (citing  Words  and  Phrases,  Conviction). 

Aweal  from  District  Court,  Saline  County. 

Pete  Will  was  convicted  of  being  a  persist* 
ent  violator  of  tbe  pn^ibltory  Uaoor  law,  and 
he  appeals.  Affirmed. 

R.  A,  Lovltt  and  Franli  T.  Knlttle,  both  of 
Sallna,  for  appellant  S.  M.  Brewster,  Atty. 
Gen.,  and  I*  W.  Hamner  and  W.  B.  OrowOier, 
both  of  Sallna.  for  the  State. 

JOHNSTON,  C.  J.  Pete  Will  was  convicted 
upon  a  charge  of  being  a  persistent  violator 
of  the  prohibitory  liquor  law.  Gen.  Stat 
1916,  fi  5641.  In  this  appeal  be  assigns  two 
grounds  of  error  based  on  the  admission  of 
testimony. 

[1,3]  The  first  Is  the  admission  of  tbe  rec- 
ord of  a  previous  conviction.  In  the  Informa- 
tion It  was  alleged  that  be  was  formerly  con- 
victed on  December  2,  1916.  while  the  record 
introduced  in  evidence  showed  that  tbe  de- 
fendant was  tried  and  found  guilty  of  the 
oCCense  on  December  2,  1915,  but  the  judg- 
ment was  not  entered  until  December  15, 
1916.  It  was  necessary  to  allege  and  prove  a 
former  conviction,  but  if  an  error  was  made 
In  stating  the  time  of  the  convicti<Hi,  It  would 
not  preclude  proof  of  the  true  time.  Here 
the  date  of  the  verdict  finding  tbe  defendant 
guilty  was  named  as  the  time  of  conviction, 
and  in  common  parlance  a  finding  of  guilty 
is  frequently  spoken  of  as  a  conviction.  In 
legal  parlance  the  term  Is  sometimes  applied 
to  finding  a  person  guilty  and  sometimes 
used  to  indicate  a  final  judgment.  Common- 
wealth V.  Lockwood,  109  Mass.  323,  12  Am. 
Rep.  099;  People  v.  Adams,  95  Mich.  541, 
55  N.  W.  461;  2  Words  and  Phrases,  1584. 
However,  If  the  date  of  the  sentence  and 
judgment  is  deemed  to  be  the  time  of  convic- 
tion, it  would  not  aid  the  contention  of  the  de- 
fendant. It  was  enough  to  show  that  the  de- 
fendant had  been  convicted  of  a  violation  of 
the  prohibitory  law  prior  to  the  commission 
of  the  offense  charged  in  the  present  prosecu- 
tion. If  tbe  conviction  Is  fully  identified,  an 
error  in  the  information  as  to  the  time  It 
happened  cannot  be  material,  as  only  one  for- 
mer conviction  is  needed  to  make  a  subse- 
quent violatlou  a  felony.  It  cannot  l>e  In* 
ferred  that  tbe  defendant  was  embarrassed 
as  to  the  Identity  of  the  conviction  because 
of  the  number  of  previous  convictions. 

[2]  The  other  ground  of  error  is  the  ad- 
mission of  a  transcript  of  the  testimony  of 
one  Temple  purporting  to  have  been  given  at 
the  preliminary  examination  of  the  defend- 
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ant  This  la  based  on  anotber  dlapute  as  to 
dates.  The  record  sent  np  by  the  Jnattce  of 
the  peace  showed  that  the  evidence  of  Tem- 
ple was  glren'on  August  29,  1916,  while  the 
8teo<^rapher  who  took  the  testimony  testified 
that  It  was  given  on  the  28th  of  August.  It 
Is  manifest  ttiat  both  referred  to  the  rame 
testinuMir.  and-it  la  not  Important  nor  neces- 
sary to  determine  who  was  mlstakoi  In  re- 
spect to  the  dat&  The  hearing  before  the 
magistrate  was  begun  on  <Hie  day  and  ended 
at  a  later  thn^  and  the  stenographer  teatlfled 
that  fh»  testlnumy  was  taken  on  the  28th  of 
August;  and  that  the  case  was  cootlnued  un- 
til the  29tli  for  argnmoit  Tben  can.  be  no 
question  as  to  th^  Identity  of  the  case  and  no 
possibility  of  prejudice  to  the  defendant 
Aside  from  this  matter  (rf  Identity,  It  appears 
that  the  defendant  was  not  convicted  of  the 
charge  as  to  which  Tttnapie  gave  bis  testl- 
oKHiy.  The  sales  referred  to  by  him  were  set 
out  in  other  oounts  In  the  Infbrmatloa  upon 
which  there  was  an  acqulttaL 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

OBAT  et  aU  T.  ORAIG.  County  Clerk,  et  aL 
(No.  21615.) 

(Supr^ne  Court  of  Eansu.   May  11,  1918.) 

(8tfllabu$  hv  th«  Court.) 
TAXATXOH  «=»24&-EXKMFTI01f— MaUSOUCUU 

— "Gbavbtabd." 
A  mauBoleum,  erected  and  used  exclusively 
as  a  place  for  the  permaueDt  interment  of  the 
dead^  is  exempt  from  taxation  under  the  second 
subdivision  of  section  11151  of  the  General 
Statutes  of  1915,  which  exempts  from  taxation 
all  lands  used  exclusively  as  "graveyards." 

[Ed.  Note.— For  other  definitions,  see  Wwds 
and  Phrases,  Ftnt  and  Second  Series,  Grave- 
yard.] 

Ai^eal  from  District  Conrt.  Neosho  County. 

Action  for  injunction  by  W.  M.  Gray  and 
others  against  W.  R  'Craig,  County  Clerk, 
and  others.  Demurrer  to  petition  sustained, 
and  plaintiffs  ajq^eal.  Reversed,  and  cause 
remanded,  with  directions  to  overrule  the 
demurrer,  and  for  further  proceedings. 

H.  p.  Farrelly  and  T.  B.  Evans,  both  of 
Ghanute,  for  appellants.  B.  B.  Smith,  of 
Chanut^  for  app^ees. 

UABSHALL^  J.  The  plaintiffs  commenced 
this  ;ictlon  to  enjoin  the  collection  of  taxes 
levied  <»i  certain  real  property.  A  demurrer 
was  sustained  to  their  petition,  and  they 
appeal. 

The  petition.  In  substance,  alleges  that  the 
plaintiffs  are  partners  In  the  construction  and 
maintenance  of  a  mausoleum,  on  a  tract  of 
land  179x239  feet,  adjoining  Elmwood  cem- 
etery in  the  city  of  Ghanute;  that  the  land  and 
the  mausoleum  building  constructed  therecm 
are  used  exclusively  for  the  burial  of  the 
dead:  that  "a  plat  of  the  crypts  In  said 
building,   wherein  the   caskets  CMitalning 


dead  bodies  are  placed,  has  been  placed  mi 
record  In  the  office  of  the  register  of  deeds 
of  Neosho  county,  Kan.,  each  crypt  being 
numbered,  and  by  such  numbers  are  s<^d  and 
conveyed  by  the  complainants  by  warranty 
deed,  the  same  as  any  other  conveyance  or 
right  in  real  prt^rty";  that  "the  mauso- 
leum building  contains  216  crypts,  including 
two  private  rooms  therein  of  eight  crypts 
each,  and  on  March  1,  1916,  89  of  said 
crypts  had  been  sold  to  36  different  people, 
and  deeds  thereto  had  been  delivered  to  the 
purchasers  for  all  but  three  of  said  crypts. 
At  the  time  of  filing  this  petition  104  of  said 
crypts.  Including  one  of  the  private  rooms, 
have  been  sold  to  40  different  people  and 
deeds  thereto  delivered  accordingly  and  14 
bodies  burled  therein,  and  are  now  resting 
In  said  mausoleum";  that  the  property  la 
exempt  from  taxatitm;  and  that  the  defend- 
ants have  assessed  the  property  at  $23,000, 
and  will  place  the  same  on  the  tax  rolls  of 
Neosho  county,  and  will  levy  a  tax  thereon  in 
violation  of  law. 

There  Is  but  one  proi)osltion  argued,  and 
that  proposition  Is  that  the  property  is  ex- 
empt from  taxation.  Section  11151  of  the 
General  Statutes  of  1915,  In  part,  reads: 

"That  the  property  described  In  this  section, 
to  the  extent  herefai  limited,  shall  b«  exempt 
fri»n  taxation:  •  •  • 

"Second.  All  lands  used  exdudvely  as  grave- 
yards." 

If  a  mausoleum  Is  a  graveyard,  within  the 
meaning  of  this  statute,  the  property  is  ex- 
empt from  taxation,  and  the  i^aintUTs  must 
prevail.  What  is  a  graveyard?  It  is  a  place 
for  the  burial  of  the  dead.  Csually  the  dead 
are  burled  In  the  ground,  but  that  Is  not  neces- 
sary, and  Is  not  always  done.  Sometimes 
they  are  placed  In  vaults,  or  mausoleums, 
built  on  top  of  the  ground.  Each  of  these 
vaults,  or  mausoleums,  may  contain  more 
than  one  body,  but  these  facts  do  not  deprive 
the  property  of  its  character  as  a  graveyard. 

When  the  statute  was  enacted,  mauso- 
leums, other  than  those  found  In  graveyards, 
were  little  known  In  this  country.  Within 
a  comparatively  few  years,  mausoleums,  such 
as  the  one. built  by  the  plaintiffs,  have  come 
into  use  as  places  for  the  interment  of  the 
dead.  The  manner  in  which  the  plaintiffs 
hare  disposed  of  crypts  In  which  to  deposit 
dead  bodies  Is  yerj  similar  to  the  manner  in 
which  lots  are  ordinarily  dlsi>osed  of  in 
graveyards  in  this  state.  Every  other  rea- 
son that  can  be  urged  in  favor  of  exempting 
graveyards  from  taxation  can  likewise  be 
urged  in  favor  of  exempting  mausoleums. 

The  defendants  invoke  the  rule  that  stat- 
utes exempting  property  from  taxation  must 
be  strictly  construed.  The  rule  is  correct, 
and  must  be  followed;  but  the  statute  must 
be  construed  so  as  to  give  it  effect;  and  so 
as  to  include  all  property  that  comes  within 
the  meaning  of  the  term  "graveyard." 
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In  support  of  their  cmtentlon  tlutt  the 
mausoleum  is  taxable,  the  defendants  cite 
Mansoleam  Bldn.  of  N.  J.  t.  State  Taxes, 
88  N.  J.  Law,  S9S,  M  Atl.  4M.  The  reason^ 
ing  in  that  cage  Is  not  convlnclnff  when  ap- 
plied to  a  maosoleuiD  as  a  hnrial  place  for 
the  dead.  In  addition  to  this,  the  decision 
was  based  on  a  statute  exonpttng  buildings 
for  cemetery  use.  This  exemption  was  held 
to  indude  buildings  essential  and  necessa- 
rily Incidental  for  the  use  of  a  cemetery,  but 
Dot  to  include  mansoleums.  We  have  no  such 
provision  In  our  statute.  Our  statute  ex- 
empts  graveyards.  A  nmusolenm  comes  with- 
in the  terms  of  our  statute. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  overrule  the 
demurrer  and  to  proceed  In  accordance  with 
this  opinion.    AU  the  Justices  concurring. 


BROWN  T.  BROWN.    (No.  21SS6.) 
(Supreme  Ckmrt  of  Ksnsss.    May  U*  1918.) 

fSyUahus  by  the  Court.) 

1.  Judges  «=s>46  —  DisQUAuncATton  — 
GBAnoB  OF  Vendx— Btatutb— "Pabtms." 

Where  the  Judge  ol  the  district  court  Is  re- 
lated to  an  attorney  in  the  cause,  whose  fee  Is 
to  be  fixed  and  determined  by  the  court,  the 
attorney  is  one  of  the  "parties"  in  interest 
within  the  meaning  of  section  67  of  the  Oode 
(Gen.  St.  1015,  S  6d47>,  which  provides  that 
when  the  judge  is  related  to  either  of  the  par- 
ties the  place  of  trial  shall  be  changed,  or  an- 
other district  Judge  called  in  to  try  the  cause. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Party.] 

2.  J  IT  D  O  K  8  ^346  —  DXSqUAUFICATION  — 

Chahqb  or  Venue. 
In  a  suit  for  divorce,  where  the  wife's  at- 
torney is  the  son  of  the  judge  of  the  court,  and 
asks  for  an  allowance  of  counsel  fees,  and  the 
defendant  applies  for  a  change  of  venue  on  the 
ground  of  the  relationship  between  the  judge 
and  the  plaintifTs  attorney,  it  is  error  to  re- 
fuse to  grant  the  application. 

Appeal  from  District  Ck)urt,  Barton  Cotmty. 

Suit  for  divorce  and  alimony  by  Louise 
Brown  against  James  E.  Brown  (Cox). 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  and  cause  remanded  for 
further  proceedings. 

Carr  W.  Taylor,  of  Hutchinson,  and  Charles 
L.  Carroll,  of  Great  Bend,  for  appellant 
A.  C  Banta,  of  Great  Bend,  for  an»dlee. 

PORTER,  J.  This  was  a  suit  for  divorce 
and  alimony.  Th»  plalntUf  recovered  and 
the  defendant  appeals. 

The  plaintiff,  who  is  a  negro  woman,  alleg- 
es that  the  defendant,  a  white  man,  Is  her 
husband  by  a  marriage  which  she  claims 
took  place  In  Louisiana  about  1004.  The 
defendant's  true  name  is  James  E,  Cox.  On 
Hay  10,  1890,  be  was  married  In  Indiana 
to  Nellie  A.  Logan ;  they  afterwards  moved 
to  Illlnola  and  five  children  were  bom  of 
that  marriase.   In  March,  1002,  the  defend- 


ant abandoned  bla  wife  and  family,  assumed 
the  nama  of  James  E.  Brown,  and  Uved  at 
varioas  places  in  the  Sontti  nntQ  be  came  to 
K^m—t^,  denies  that  lie  and  plaintllf  were 
ever  married,  and  alleges  that  tn  Louisiana  it 
was  unlawful  for  wbltes  and  bla^  to  mar- 
ry. The  plaintifl  and  tbe  defendant  Uved 
togeOm  In  Louisiana  as  huiriiand  and  wlffe, 
and  the  defeodant  subsequently  came  to 
Great  Bend,  where  he  engaged  in  taia  trade 
of  blacksmlthlng.  iShortly  thereafter  the 
plaintiff  followed  him,  and  they  lived  there 
together  ontll  a  sliort  time  b^re  this  salt 
was-  b^nn.  In  Tebmary^  1917.  plaintiff 
wrote  and  mailed  the  f<^owlng  letter  to.  the 
former  wife  of  defendant 

"Great  Band,  IT^b.  6^  1017. 
"Urs.  Anne  Cka— Dear  Bfadam:-  I  write  to 
let  you  know  that  I  am  a  negro  and  that  your 
former  husband,  J.  E.  Cox,  and  I  have  been 
living  together  tor  18  years.  I '  am  his  com- 
mon-law wife.  I  think  it  justice  to  you  that 
you  should  Jmow  thia  He  has  lived  with  me 
under  an  assumed  name.  J.  E.  Brown,  and  have 
denied  you  and  your  children  and  I  just  re- 
cently knew  he  was  a  married  man,  and  after 
we  were  separated  about  three  weeks  ago  was 
when  I  &T8t  learned  of  you,  and  since  be  has 
been  in  this  country  be  has  been  passing  as 
a  negro.  Included  you  will  find  poettge. 
Please  answer  ou  return  mail. 

"Mra  J.  Bl  Brown  or  Lula  Brown, 
"1102  Kansas  Ave." 

Nellie  A.  Cox,  the  first  wife  of  the  de- 
fendant secured  a  divorce  from  him  In  Indi- 
ana on  January  20,  1912,  but  the  fact  that 
she  had  procured  a  divorce  was  not  known 
to  either  the  plaintiff  or  defendant  until 
after  this  suit  was  instituted. 

On  the  same  day  the  petition  was  filed  and 
before  service  was  bad  upon  the  defendant, 
the  court  made  an  ex  parte  order  requiring 
the  defendant  within  S  days  to  pay  to  the  clerk 
of  the  court  $50  for  the  use  and  benefit  of 
plaintiff's  attorney,  aud  to  deposit  $25  se- 
curity fOr  costs,  and  to  pay  to  the  clerk 
for  the  support  and  maintenance  of  plain- 
tiff and  her  daughter  the  sum  of  $25 ;  and  to 
pay  each  80  days  thereafter  a  snm  of  $25 
until  the  further  order  of  the  court  The 
case  afterwards  proceeded  to  trial  on  the 
merits  and  the  court  refused  to  find  that 
any  marriage  ceremony  ever  took  place  be- 
tween the  parties,  holding  that  if  there  was 
one  it  was  Illegal  and  void  under  the  laws 
of  Louisiana,  but  that  the  plaintiff  was  the 
common-law  wife  of  the  defendant,  and  the 
court  granted  her  a  divorce  on  the  gronnd  of 
extreme  cruelty,  setting  apart  to  her  two  of 
tbe  four  lots  owned  by  the  defendant,  In- 
cluding the  lota  upon  wblch  the  residence 
Is  situated,  and  giving  the  defendant  two 
vacant  lots  which  defendant  claims  are  worth 
about  $160.  In  tbe  decree  the  court  allowed 
to  plaintiff's  counsel  $150  attorney  fees. 

There  are  a  number  of  claims  of  error,  but 
the  only  one  which  we  find  necessary  to  con- 
sider is  the  contentimi  that  it  was  error  to 
refuse  to  grant  a  change  of  venue.  Tbe 
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suit  was  commenced  January  11,  1017;  four 
days  later  defendant  filed  a  motion  to  vacate 
the  order  for  the  payment  of  attorney's  fees, 
rait  moiiey  and  money  for  the  support  and 
maintenance  of  plaintiff  and  her  daughter,  set- 
ting up  as  one  of  the  pounds  that  he  was  nev- 
er at  any  time  married  to  the  plaintiff,  that 
she  Is  not  his  wife,  and  that  he  Is  not  the  fa- 
ther of  her  child.  While  this  motion  was 
pending  the  defendant  filed  an  application  for 
a  change  of  venue  on  the  ground  of  the  rela- 
tionship existing  between  the  judge  of  the 
district  court  an^  plaintiff's  attorney,  who 
is  a  son  of  the  Judge.  Motions  were  also 
filed  asking  the  court  to  reserve  the  ques- 
tions of  alimony,  suit  money,  and  attorney's 
fees  until  the  case  could  be  finally  heard 
before  a  guallded  judge.  The  motions  were 
overruled,  and  the  defendant  filed  his  veri- 
fied answer  to  the  petition  setting  up  the  de- 
fense already  referred  to.  A  second  motion 
for  a  change  of  venue  was  filed  on  March. 
13tb,  alleging  as  one  of  the  grounds  that  the 
attorney  for  the  plaintiff  was  the  son  of  the 
judge  of  the  district  court,  and  that  by  rea- 
son of  their  relationship  the  judge  was  dls- 
(luallfled  under  the  statute  to  try  the  case. 

[1, 2]  SecUon  67  of  the  Code  (Gen.  St  1915, 
i  0947)  reads  In  part  as  follows: 

"Id  all  CHBCB  la  any  of  the  district  courts  of 
tliis  state  in  which  it  shall  be  made  to  appear 
that  a  fair  and  impartial  trial  cannot  be  had 
in  the  county  where  the  suit  is  pending,  or 
when  the  judge  is  interested  or  has  been  of 
t-ounsel  in  the  case  or  subject-matter  thereof, 
vr  is  related  to  either  of  the  parties,  or  other- 
wise disqualified  to  sit,  the  court  may,  upon  ap- 
lilication  of  either  party,  change  the  place  of 
trial  to  some  county  where  the  objection  does 
not  exist" 

Provision  Is  made  In  the  same  section  for 
calling  In  some  otber  district  judge  to  attend 
and  Bit  as  judge  of  the  court  where  the  case 
Is  pending. 

It  Is  defmdant's  contention  that  the  son 
tot  the  district  judge  Is  a  "party,"  within 
the  meaning  of  the  statute.  There  are  two 
lines  of  authorities  respecting  the  construc- 
tion which  should  be  given  to  the  term  "par- 
ties" as  used  in  constitutional  or  statutory 
provisions  Intended  to  disqualify  a  judge 
from  sitting  In  a  cause  in  which  he  Is  related 
to  one  of  the  litigants.  In  some  jurisdictions 
the  word  Is  given  a  narrow  and  technical 
meaning,  and  the  judge  will  not  be  held  dis- 
qualified unless  the  person  to  whom  he  Is 
related  Is  In  strictness  one  of  the  parties 
to  the  cause.  In  other  jurlsdletloos  the  rule 
adopted  Is  that  if  the  Jndge  Is  related  to  an 
attorney  In  the  cause  whose  tee  la  contingent 
upon  success,  or  the  amount  of  the  fee  Is  to 
be  fixed  and  determined  by  the  court,  he  Is  a 
isarty  within  the  meaning  of  the  pro\isIon 
requiring  a  change  of  venue  where  the  judge 
la  related  to  one  of  the  parties.  In  our  opin- 
ion the  spirit  and  pui-pose  of  the  statutory 
provision  is  best  subserved  by  the  latter  con- 
struction.   In  15  B.  a  L.  634.  it  is  said: 


"The  great  weight  of  authority  is  that  a 
judge  whose  relation  withio  tiie  specified  de- 
gree is  attorney  in  an  action  with  fees  con- 
tingent on  recovery  is  disQualified  to  sit  there- 
in under  a  constitntional  provision  that  no 
judge  ahall  preside  in  the  trial  of  a  case  where 
either  of  the  parties  shall  he  connected  with 
him  by  consanguinity  within  a  certain  degree, 
although  the  authorities  are  not  all  agreed  on 
this  point." 

In  23  Cyc.  585,  It  Is  said: 

"But  where  the  attorney's  compensation  de- 
pends on  the  contingency  of  recovery,  he  Is,  in 
some  jurisdictions,  regarded  as  an  interested 
party,  so  that  relationship  to  him  will  disquali- 
fy, although  the  client  may  have  agreed  to  pay 
fees  commensurate  with  the  services  rendered, 
independently  of  success." 

A  leading  case  Is  Roberts  v.  Roberta,  115 
Ga.  259,  41  S.  £.  616,  90  Am.  St.  Rep.  108- 
There  the  Judge  was  related  to  the  counsel 
of  an  applicant  for  alimony  and  counsel  fees 
in  a  divorce  proceeding,  and  it  was  held  that 
he  was  disqualified  from  presiding  In  the 
case  and  passing  upon  the  application,  al- 
though such  counsel  may  have  had  a  contract 
with  the  applicant  binding  her  to  pay  tbeni 
for  their  services.  Independently  of  the  suc- 
cess of  the  application  for  alimony  and  coun- 
sel fees.   In  the  opinion  it  Is  said: 

"It  ia  the  pecuniary  Interest  of  tlie  attor- 
ney in  the  result  of  the  ease  wbidi  disqualifies 
the  judge.  If  the  applicant  did  not  aui  any 
allowance  of  counsel  fees,  of  course  the  fact 
that  her  counsel  was  related  to  the  judge,  no 
matter  how  closely,  would  not  have  the  effect 
to  disqualify  the  judge  from  presiding.  The 
moment  the  applicant  asks  for  counsel  fees  her 
counsel  becomes  pecuniarily  interested  in  the 
result  of  the  suit,  and,  so  far  as  these  fees 
are  concerned,  the  ooonsel  are  as  much  parties 
to  the  ease  as  if  they  were  parties  to  the  rec- 
ord. *  *  *  In  an  application  tor  alimony  and 
counsel  fees  the  counsel  for  the  applicant  are 
thus  not  only  pecuniarily  interested  in  the  re- 
sult of  the  suit,  but  if  counsel  fees  are  allowed 
a  judgment  is  obtained  which  is  alwtdutely  un- 
lier  their  contrtd,  independently  of  anything 
which  might  be  done  by  their  client  in  referonc*- 
to  the  main  case,  and  which  can  be  enforced 
for  their  benefit,  certainly  In  the  name  of  tb^r 
client,  even  if  the  cases  above  referred  to  are 
not  authority  for  the  proposition  that  It  can 
be  enforced  in  their  own  names.  Id  such  a 
case  we  do  not  think  that  a  judge  who  is  re- 
lated within  the  fourth  degree  of  cmsonguinity 
or  affinity  to  any  counsel  for  the  applicant 
should  preside.  The  reason  and  spirit  of  the 
Code  section  above  referred  to,  as  well  as  a 
proper  construction  of  the  word  'party'  therein 
contained,  would  disqualify  a  judge  so  situated 
from  presiding  in  the  case.  In  such  a  case  the 
judge  determmes  not  only  the  question  as  to 
whether  under  the  circumstances  of  the  case 
counsel  fees  should  t>e  allowed,  but  he  also  de- 
termines the  amount ;  the  allowance  <^  fees 
and  the  amount  thereof  being  left  under  our 
law  to  his  diseretiiHi." 

The  question  Is  also  the  subject  of  a  note 
in  15  Ann.  Cas.  633,  where  It  Is  stated  that 
the  courts  adopting  the  contrary  view  are 
those  Inclined  to  construe  the  term  "parties'* 
in  its  limited  or  strict  sense.  A  recent  case 
Involving  the  very  question  now  raider  consid- 
eration is  Yazoo,  etc.,  'R.  Co.  v.  Kirk,  102 
Miss.  41,  68  South.  710,  884,  42  L.  R.  A.  (N. 
S.)  1172,  reported  with  notes  in  Ann.  Oaa. 
1914C,  970.  In  a  weU-consldored  <q;ttnion  re- 
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viewing  the  leading  eases  the  Supreme  Court 
of  Mississippi  adopted  the  broad  and  liberal 
rule  of  construction  and  held  a  Judge  dis- 
qualified to  sit  in  a  divorce  and  alimony  case 
because  he  was  related  to  an  attorney  for  one 
of  the  parties,  expressly  declaring  In  the  opin- 
ion that  if  the  numerical  weight  of  authority 
rested  with  the  narrow  view,  or  If  there  were 
no  precedent  to  follow,  the  court  would  un- 
hesitatingly adopt  the  broad  and  liberal  con- 
struction of  the  statute  because  of  the  gener- 
al policy  of  the  law.  In  the  opinion  it  was 
said: 

"We  are  convinced  that  the  broad  and  llber- 
hl  rule  of  construction  is  the  soundest  and  wis- 
est rule,  and,  adopting  this  rule  &a  our  guide, 
wa  conclude  that  the  circuit  jud^e  was  disqual- 
ified to  proside  at  the  trial  of  this  case.  If  the 
numerical  weight  of  authority  rested  with  the 
narrow  view,  we  would  unhesitatingly  follow 
the  lead  of  Uioee  courts  adopting  the  broad  and 
liberal  constructioQ  of  statutes  end  constitu- 
tioDs  similar  in  language  to  our  own  Constitu* 
tion.  In  the  absence  of  precedent,  we  would 
feel  constrained  to  create  a  preced«nt  in  har- 
mony with  our  views.  Every  litigant  is  en- 
titled to  nothing  less  than  the  cold  neutrality 
of  an  impartial  judge,  who  must  possess  the 
flisinterestednese  of  a  total  stranger  to  the  in- 
terests of  the  parties  involved  In  the  litiga- 
ti<HD,  whether  that  interest  -is  revealed  by  an 
inspection  of  the  record  or  developed  b^  evi- 
dence aliunde  the  record.  The  real  parties  in 
interest  furnished  the  reason  for  the  judge  to 
recuse  himself  when  it  becomes  known  that 
they  are  related  to  the  judge,  although  they 
may  n<rt  be  parties  eo  nomine." 

An  examination  of  the  cases  cited  on  both 
^es  of  this  qnestion  convinces  ns  that  tbe 
weight  of  antbority,  giving  doe  crauAderatlon 
to  the  more  recent  exprcsaicms  of  the  courts 
and  law-writers,  favors  tbe  adoption  of  a 
broad  and  Uberal,  rather  than  a  narrow,  con- 
struction of  tbe  term  *'partleB"  as  It  Is  used 
in  statutory  or  constitattonal  provisions  stmt- 
Inr  to  the  provision  In  our  Code.  In  some  of 
the  cases  which  adopt  tbe  other  view,  the 
fact  that  at  the  common  law  relationship  of 
the  judge  to  one  of  the  litigants  did  not  die- 
<]uoIIfy  him  from  sitting  in  the  cause  Is  given 
more  consideration  and  force  than  it  is  enti- 
tled to  in  our  opinion.  In  Roberts  v.  Roberts, 
supra,  the  Supreme  Court  of  Georgia  lays 
stress  upon  tbe  statutory  disqualification  of  a 
Juror  who  is  related  to  one  of  the  parties,  or 
lias  an  Interest  in  tbe  result  of  the  suit,  and 
the  court  In  the  opinion  say: 

"The  reasons  at  the  foundation  of  the  rule 
which  forbid  a  juror  from  sitting  in  a  case 
where  he  is  related  to  some  one  pecuniarily  in- 
terested in  tbe  result  of  the  suit  would  also 
apply  in  tbe  case  of  a  judge  who  was  in  a  sim- 
ilar situation.  If  one  not  a  party  to  the  rec- 
ord, but  directly  end  pecuaiarily  interested  in 
the  result  of  the  cause,  would  be  such  a  party 
thereto  as  to  disqualify  one  of  his  kinsmen  from 
being  a  juror,  he  would  alsfi  be  such  a  party  as 
to  disqualify  his  liinsman  from  presiding  as 
judge:  li^pecially  would  the  judge  be  disquali- 
fied in  a  proceedmg  where  he  presides,  not  only 
with  the  powers  of  a  judge  to  determine  the 
questions  of  law  arising  in  the  case,  but  with 
tlie  powers  of  a  jury  to  absolutely  settle  all 
disputed  qaeetions  of  fact,  as  is  the  case  in 


an  application  for  the  allowance  of  temporary 

alimony  and  couusel  fees,  when  one  or  more 
counsel  for  the  applicant  in  whose  behalf  the 
fees  are  asked  are  related  to  the  judge  within 
the  degree  referred  to  In  the  statute  declaring 
when  a  judge  should  be  disqualified." 

Amcmg  tbe  grounds  under  our  Code  for  tbe 
peremptory  challenge  of  a  juror  are  "that  he 
has  an  Interest  In  the  action  *  *  *  or  is 
of  kin  to  either  party."  Glv.  Code,  1 282  (Gen. 
St.  1918,  I  7182). 

Our  concluslott  is  that  under  the  facts  in  this 
case  the  judge  of  the  district  court  was  dia- 
Quallfied,  and  It  was  error  to  refuse  to  change 
the  venue. 

Tbe  judgment  is  reversed,  and  the  cause 
remanded  for  farther  proceedings.  All  tbe 
Justices  concurring. 


FONTRON  V.  KRL'SE.   (No.  21137.) 
(Supreme  Court  of  Kansas.   May  11,  191S.) 

(Bvtlahua  by  Me  Oowrt.} 

1.  Bills  and  Notes  ^=>518(1)— Pailcre  of 
coxsidkbation. 

In  an  action  on  a  promissory  note  the  an- 
swer allied  that  the  consideration  for  the  note 
wholly  failed;  that  it  was  given  in  part  payment 
of  a  commission  on  a  farm  loan  under  a  verbal 
contract,  by  which  plaintiff  agreed  to  procure 
for  defendant  a  $20,()00  loan  at  6  per  cent,  inter- 
est ;  that  the  loan  obtained  bore-  6^  per  cent, 
interest;  that  defendant  was  unable  to  read  and 
signed  the  loan  papers,  believing  they  provided 
for  6  per  cent  interest,  and  did  not  discover  the 
truth  until  he  bad  made  two  payments  of  inter- 
eat-  and  he  prayed  that  the  note  be  cancded. 
and  that  he  have  judgment  against  the  iilaiutiff 
for  tbe  balance  of  the  commission  paid  in  cash 
at  the  time  the  note  was  executed.  No  fraud  or 
mutual  mistake  was  alleged.  Held,  that  the 
facts  do  not  show  a  total  failure  of  cwisideru- 
tion. 

2.  EviDERCB  «=s>441(l)  —  Parol  Evidence  — 
Application  fob  Loan— Pbesumption. 

Under  such  sn  answer,  when  the  defendant's 
evidence  shows  that  he  signed  written  applion- 
tions  for  the  loan,  appointing  tlie  plaintiff  his 
attorney  in  fact  to  procure  the  loan  at  6V^  per 
cent,  interest,  it  Is  error  to  permit  defendant  to 
offer  oral  evidence  of  representations  and  state- 
ments made  previons  to  the  execution  of  the 
written  applications  and  loan  papers,  the  pre- 
sumption of  law  being  that  the  mstrumeuts  con- 
tained the  whole  contract  and  should  govern, 
in  the  absence  of  any  allegation  or  claim  of 
fraud  or  matual  mistake.  WiUard  v.  Ostrander, 
46  Kan.  591,  26  Pac.  1017. 

{'Additional  Svl'ibus  bp  Editorial  Staff.) 

3.  Estoppel  «=990(2)— Acquiescence. 

In  action  on  a  note  given  August  29,  1913, 
for  obtaining  a  farm  loan  on  defendant's  appli- 
cation signed  November,  1012,  under  which  he 
received  proceeds  in  February,  1913,  and  on 
which  he  had  made  interest  payments,  of  the 
rate  of  which  he  did  not  comjilain  until  his 
answer  in  May,  1915,  not  averring  fraud  or 
mistake,  he  was  estopped  to  raise  defense  that 
interest  was  greater  than  be  agreed  to  pay  on 
the  loan. 

Appeal  from  District  Court,  Kiowa  Coimt^'. 

Action  by  U  E.  Fontron  against  Adolph 
Kruse.  Demurrer  to  defendant's  evidence 
overruled,  verdict  and  judgment  for  dofend- 


<bS9T9r  otbet  cases  see  same  topic  and  KSTY-NVUBBR  la  «U  Key-Numbered  DlgetU  and  Inrtaxai 
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ant  and  plalsdff  appeala.  Barened  and  re- 
manded.  with  dlrecUMu  to  anstain  tbe  de- 
murrer to  tbe  eridenoe  and  to  render  jndg- 
luent  tm  plaintiff. 

W.  O,  Falrchild  and  H.  S.  Lewis,  botb  of 
Ilatchinma,  and  J.  U.  Be(^  of  Oreensborg, 
for  appellant.  J.  W,  Davla,  of  Oreeoaburg, 
for  appellee. 

I'ORTKR,  J.  The  action  was  on  a  promis- 
sory note  for  S300  giren  by  tbe  defendant 
to  the  plaintiff  in  part  payment  of  a  cora- 
nilHRlon  for  procarlng  a  real  estate  loan. 
The  anfiwer  admitted  tbe  execution  of  tbe 
note,  but  allegpd  that  tbe  coaslderaticm  for 
wblrli  It  was  given  bad  wholly  failed ;  that 
plaintiff  had  orally  agreed  with  defendant 
to  procure  him  a  loan  of  $20,000  on  his  farm 
In  Kiowa  county,  which  was  to  draw  Inter- 
I'Ht  at  the  rate  of  6  per  cent,  and  that  de- 
fendant agreed  to  pay  him  a  eommlRslon  of 
iMOO  for  his  services;  that  he  had  paid  $300 
iTi  cash,  and  given  tbe  note  for  tbe  balance. 
If  allpged  that,  when  tbe  first  Installment  of 
Interest  on  the  loan  became  dne,  defendant 
for  the  first  time  discovered  that  the  rate 
of  interest  was  0!^  per  cent  Instead  of  6 
per  cent.,  and  that  therefore  plaintiff  had 
not  fulfilled  his  contract;  that  defendant  was 
unable  to  read,  and  for  that  reason  did  not 
(Uncover  when  be  signed  the  loan  papers  that 
the  rate  of  Interest  was  greater  than  0  per 
cf-nt  He  prayed  that  the  note  be  canceled, 
and  for  judgment  against  plaintiff  for  the 
9.tOO  cash  payment,  with  Interest  from  the 
time  It  was  paid,  and  for  costs.  The  reply 
was  a  general  denial.  The  jury  returned  a 
verdict  In  favor  of  defendant.  The  court 
gave  Judgment  against  tbe  plaintiff  for  $357.' 
72,  tbe  amount  of  the  cash  paym«it  with  In* 
terest,  and  for  costs.   The  plaintiff  appeals. 

The  defendant  had  the  burden  of  proof. 
He  tostlfled  he  bad  lived  In  Kiowa  county 
!)2  years;  that  in  company  with  one  East* 
man  he  went  to  Hutchinson  to  the  office  of 
plaintiff,  where  they  Informed  plaintiff  that 
he  desired  a  loan  of  $20,000  upon  bis  land, 
and  did  not  want  to  pay  over  6  per  cent; 
tlint  Mr.  Fontron  said  that  he  did  not  know 
whether  ho  could  do  that  or  not;  would  have 
to  find  out  from  tbe  company  if  he  could 
make  that  rate;  that  the  ri>gular  rate  was 
(1i>>  Iter  cent.;  that  possibly  tbe  company 
might  make  It  at  6  per  cent.,  and  be  would 
call  up  by  long  distance  phone  and  Inform 
defendant  later.  He  further  testified  that  he 
had  never  talked  with  plaintiff  about  iwylng 
him  any  commission:  that  he  did  not  make 
any  contract  with  him  at  the  time  be  made 
tbe  loan,  but  paid  the  $300  and  executed  the 
note  after  the  $20,000  loan  bad  been  paid 
to  him:  that  after  he  had  received  the  last 
of  tbe  proceeds  of  the  loan  plaintiff  told  him 
that  Kastman  had  said  defendant  would  give 
plaintiff  a  small  commission,  and  that  plain- 
tiff "struck  him  for  $600."  He  thought  at 
(he  time  that  It  was  a  big  commission  In 
Haw  ot  a  UtUe  on^  but  paid  $300  cash  and 


gave  tbe  note  flv  the  balancaw  *m»**t  ha 
had  a  6  p»  cent  loan.  He  admitted  tint  Mr. 
Fontron  advanced  him  $12,000  before  the 
loan  was  completed ;  that  after  talkfnc  via 
Eastman  he  came  to  the  oondnsion  that  ow- 
ing to  the  trouble  Fontron  bad  with  tlie  loaa 
he  ought  to  pay  hbn  a  commlsatoo.  On  Us 
direct  examination  tbe  defendant's  attendna 
wag  called  to  one  of  the  ap^ieatttms  made 
to  the  Insurance  company  for  tbe  loan.  In 
whi<Ai  tbe  Intwest  was  stated  t»  be  at  the 
rate  <tf  6^  per  cent  He  admitted  signing 
the  applications  the  day  following  the  coo- 
vermtion  In  the  office,  after  he  had  been  no- 
tlfled  by  telephone  that  the  company  would 
make  the  loan.  His  testimony  is  ttiat  he  can- 
not read,  and  that  the  wrlttm  applicathws 
for  the  loan  were  signed  by  htm  without  lur- 
ing than  read;  that  be  did  not  have  tbe 
note  and  mortgage  read  ow&c  to  hint,  and 
^gned  them  without  knowing  what  was  In 
them;  that  his  wife  signed  them  without 
having  them  read  to  her,  although  She  caa 
read  and  write;  that  be  discovered  the  6^ 
per  cent  rate  when  he  paid  tbe  flrst  year's 
Interest,  and  did  not  discover  it  when  he 
paid  tbe  flrst  interest  Installment  of  aboat 
$754,  which  was  for  part  of  a  year.  He  ad- 
mitted that  he  had  never  made  any  complaint 
to  Mr.  Fontnm  after  discovering  the  rate  tit 
Interest  he  was  paying. 

Eastman  testified  that  be  Introduced 
Kmse  to  Fontron,  explained  the  condition 
of  the  land,  tbe  amount  of  money  wanted, 
and  the  rate  of  int«-est  defendant  was  will- 
ing to  pay  If  he  could  get  It  at  that  rate: 
that  plaintiff  said  he  could  not  make  it  at 
6  per  cent. ;  that  they  never  bad  made  any 
as  low  as  that  so  far  West  "I  told  Mr. 
F(mtron  It  was  a  big  loan,  and  that  he  ooi^t 
to  give  him  a  pretty  good  rate  on  it— -some- 
thing to  ttiat  dEect"  The  witness  was  not 
liositlve  whether  or  not  be  told  Fontron  the 
defendant  would  not  make  a  loan  unless  he 
could  get  it  at  0  per  cent.  He  testified  that 
plaintiff  called  him  by  telephone  that  evening 
and  said,  "I  can  make  that  loan  for  yon;" 
and  he  replied,  "All  right,  we  will  be  down 
in  the  morning."  The  nut  morning  he  wait 
with  Kruse  to  Fimtron's  office,  but  did  not 
stay  over  five  minutes,  and  1^  Fontron  and 
Kruse  talking  the  matter  over.  As  he  start* 
ed  out  he  heard  F{»tron  ask  dtfendant  If 
he  would  be  willing  to  pay  a  small  commis- 
sion to  get  the  loan  through,  stating  as  a 
reason  that  there  was  no  commission  In  It 
for  him  to  amount  to  anything,  and  that  he 
was  having  trouble  to  get  it  through.  The 
court  orermled  a  demurrer  to  Qie  d^oidanc's 
evidence. 

[1)  The  ai^Iicatlon  was  for  a  0%  per  cent 
loan  and  was  In  writing  signed  by  the  de- 
fendant. It  appointed  plaintiff  agent  or  at- 
torney In  fact  for  defendant  to  procure  the 
loan.  Hie  mortgages,  notes,  and  coupons 
were  signed  defendant  and  wife.  I^aln- 
tlff  testified  that  wh«i  the  partlea  called  at 
bis  office  he  told  them  it  was  a  heavy  loaa 
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to  one  Individual,  and  that  G  per  ,  cent.  lnt«r- 
est  waa  out  of  fba  question;  tbat  be  could 
not  do  an7  better  tban  tbat  at  home  on  tbe 
best  land;  tbat  tbe  rate  In  Kiowa  county 
waa  blgber  tban  It  was  In  Reno,  where  the 
prevailing  rate  was  7  p^  cent,  and  that  a 
good  many  toana  wwe  bting  made  at  7% 
per  cent.;  but  he  would  try  to  get  them  a 
loan  at  6%  per  cent  His  testlnKMiy  Is  that 
after  they  had  studied  the  matter  over  they 
asked  If  that  would  include  a  commissioD, 
and  he  told  than  It  would  If  be  could  get 
the  rate  from  tbe  party  he  had  In  mind.  He 
testified  that  the  next  morning  Kruse  signed 
and  acknowledged  the  api^icatlon,  and  that 
nothing  was  changed  In  the  papers  after  he 
signed  th«n ;  that  tbe  application  was  made 
In  Xorember,  1&12,  and  Kruse  got  all  his 
money  some  time  in  Febmaiy.  1913;  that, 
while  the  abstracts  were  being  brought  to 
dat^  plaintiff  adranced  fl2,000  to  defend- 
ant to  pay  Cor  a  quarter  aectlMt  of  land,  and 
at  that  time  told  him  the  Insurance  company 
paid  a  very  slight  commission — less  than 
9100 — and  tbat  after  some  talk  defendant 
finally  agreed  to  pay  $600  provided  plaintiff 
would  not  say  anything  to  defendant's  wife 
about  it  and  If  plaintiff  would  take  his  note 
fbr  the  amount  doe-after  harvest  He  testi- 
fied that  defendant  gave  him  his  note  for 
$600,  payable  Septemba  1,  1013,  and  came 
to  bis  ofilce  about  tbe  date  tt  was  due,  paid 
$300  and  the  Interest  and  asked  a  year's 
time  oo  the  balance,  wbidi  he  granted,  and 
defendant  gave  a  new  note  for  the  $800  bal- 
ance. He  testifled  tbat  be  bad  never  hem 
informed  that  Kruae  was  dissatisfied  with 
tbe  loan  ta  the  rate  until  the  second  note 
for  the  commlssim  fdl  due  and  after  he  bad 
SHit  it  to  tbe  bank  for  collection. 

3.  A.  Fontron.  father  of  plaintiff,  testified 
that  wboi  he  arrived  at  tbe  aSice  that  morn- 
ing bis  aoa  said  to  him.  In  the  presmce  of 
deftedant,  that  he  had  been  unable  to  pro- 
cure a  loan  for  less  tban  6%  per  cent,  and 
that  Krase  had  agreed  to  pay  that  rate,  and 
asked  tbe  witness  to  draw  tbe  application; 
that  Kruse  made  no  remark.  Tbe  witoess 
drew  up  tbe  an>llcation,  whtdi  took  two 
hours  to  complete  and  tbat  defendant  was 
present  all  tbat  time. 

The  answer  pleads.  In  effect,  a  total  fail- 
ure of  consideration,  but  the  facts  alleged 
show  tbat  the  consideration  had  not  entirely 
failed.  They  show  that  the  note  sued  upon 
was  given  In  part  payment  of  plaintiff's  serv- 
ices in  procuring  defendant  a  loan  on  bis 
farm  for  a  certain  amount,  to  run  a  certain 
number  of  years,  and  to  draw  Interest  at  6 
per  cent ;  that  a  loan  was  procured  for  the 
agreed  amoaDt,  and  in  all  respects  satisfac- 
tory to  the  defendant  except  tbat  it  provid- 
ed for  interest  at  tbe  rate  of  6^  per  cent., 
and  that  plaintiff  accepted  and  still  retains 
the  loan.  Having  accepted  and  retained  the 
bmellts  of  plaintifTs  services,  he  is  In  no  posi- 
tion to  claim  a  total  ftillure  of  consideration. 
It  the  agreement  had  been  to  procure  bim  a 


loan  of  $U^O0O  to  run  for  five  years  at  6  per 
cent  interest  and  plaintiff  bad  procured  a 
loan  of  $U)s,000  running  three  years  at  6  per 
cmt  Intwevt,  the  defendant,  aft«-  accepting 
the  loan  upon  these  terms,  could  not  claim 
that  the  conglderaticM)  for  his  agreement  to 
pay  plaintiff  for  the  services  rendered  had 
telled.  If  he  had  employed  plaintiff  to  pro- 
cure for  him  a  thousand  bushels  of  white 
com,  and  plaintiff  had  procured  for  him  tbat 
amount  of  yellow  com,  whldi  be  received, 
giving  bis  note  in  payment  of  the  services 
rendered,  be  would  not  be  beard  to  say  that 
the  con^eratl<H)  for  the  note  had  failed. 
The  undisputed  facts  show  that  there  waa  no 
agreement  to  pay  any  commission  until  aft- 
er the  services  had  beoi  perf wmed  and  de- 
fendant had  received  the  full  proceeds  of 
his  loan;  and  part  of  the  consideration  for 
the  payment  of  tbe  commisslcm  is  conceded 
to  have  beoi  additional  services  of  plaintiff  in 
advancing  d^oidant  $12,000  before  tbe  loan 
was  completed,  and  other  services  found  te 
be  necessary  because  <^  the  cmidltlon  of 
plaintiff's  record  title  to  the  land. 
Tbe  court  gave  the  following  instruction: 

"If  you  find  from  th^  eiddence  that  the  plain- 
US  agreed  to  procure  said  loan  for  defendant 
at  the  rate  of  6  per  cent  Interest  per  annum; 
and  if  you  further  Bnd  that  defendant  executed 
the  notes  and  mortsa^ws  for  said  loan  without 
knowledge  that  they  bore  six  and  one-half  per 
cent  interest;  and  if  you  further  find  that  tbe 
defendant,  without  knowledge  that  the  said  loan 
bore  six  and  one-half  per  cent,  interest  deliv- 
ered to  plaintifl  tbe  $300  note  aued  on  as  pay- 
ment or  part  payment  for  plaintiff's  service  m 
procuring  said  uan— then  you  are  instructed 
that  the  consideration  for  Mid  note  failed  anri 
plaintiff  cannot  recover  thereon." 

[2]  For  the  reasons  already  stated,  it  i» 
manifest  this  instruction  should  not  have 
been  givm. 

Other  Instructions,  based  upon  tbe  alleged 
failure  of  consideration,  were  also  erroneous. 
The  only  part  of  the  answer  which  suggt-st- 
ed  a  defense  was  that  portion  which  set  up 
a  counterclaim  for  damages  resulting  from 
the  alleged  breach  of  tbe  contract  by  the 
plaintiff,  and  the  question  Is  whether  the 
defendant,  who  had  the  burden  of  proof,  of- 
fered any  competent  evidence  to  sustain  that 
defense.  On  the  trial  it  developed  tbat  de- 
fendant had  signed  a  written  application  for 
the  loan,  In  which  he  appointed  the  plaintiff 
his  agent  to  procure  It  at  6^  per  cent,  in- 
terest— the  exact  terms  upon  which  the  loan 
was  procured.  He  attempts  to  avoid  this 
written  agreement  by  alleging  an  oral  agree- 
ment made  before  the  contract  was  signed, 
by  which  the  rate  was  to  be  different  from 
that  stated  In  the  written  application.  The 
answer  contains  no  allegratlon  of  fraud  or 
mutual  mistake,  and  no  evidence  was  offered 
to  show  either  fraud  or  mutual  miatalte. 
Tlie  admission  of  the  testimony  was  in  vio- 
lation of  the  parol  evidence  rule,  that  all 
prior  negotiations  and  agreements  are  re- 
garded as  merged  in  the  writing,  and  that 
the  wbole  contract  is  presumed  to  he  ex- 
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pressed  therein.  "The  only  safe  criterion  of 
the  completeneaa  of  a  written  contract  as  a 
full  expression  of  the  terms  of  the  parties' 
agreement  Is  the  contract  Itself ;  •  •  •  and, 
consequently,  all  parol  testimony  of  eonversa- 
tioDs  held  between  the  parties,  or  of  declara- 
tions made  by  either  of  them,  whether  be- 
fore or  after,  or  at  the  time  of  the  comple- 
tlon  of  the  contract,  will  be  rejected." 
Xaumberg  v.  Young,  44  N.  J.  Law,  381,  339, 
43  Am,  Rep.  380,  followed  and  approved  in 
Railway  Co.  v.  Truskett,  67  Kan.  26,  35,  72 
I'ac.  562.  "Parol  evidence  of  what  was  said 
or  done  before  and  at  the  time  of  making  a 
written  contract  Is  not  admissible  to  alter, 
vary,  or  contradict  the  express  terms  of  the 
written  contract."  Smith  v.  Deere  et  al.,  48 
Kan.  416,  29  Pac.  603;  Miller  v.  Edgerton, 
38  Kan.  36,  15  Pac.  S94 ;  Rich  v.  Cattle  Co., 
48  Kan.  197,  29  Pac.  466;  McMnllen  v.  Car- 
son, 48  Kan.  263,  29  Pac.  317 ;  Trice  v.  Yoe- 
man,  60  Kan.  742,  57  Pac.  955;  Railroad 
Co.  V.  Price,  62  Kan.  327,  62  Paa  1001 ;  Rail- 
way Co.  V.  Vanordstrand,  67  Kan.  388,  73 
Pac,  113.  The  rule  is  not  altered  by  the 
fact  that  defendant  was  unable  to  read.  See 
authorities  cited  In  Railway  Co.  v.  Vanord- 
strand, supra,  67  Kan.  page  392,  73  Pac.  113. 
This  is  the  invariable  rule,  in  the  absence  of 
any  claim  of  fraud  or  mutual  mistake.  Grie- 
sa  V.  Thomas,  99  Kan.  335,  340,  161  Pac.  670. 
The  present  case  illustrates  the  necessity  for 
the  rule.  The  witnesses  for  the  plaintlfl  tes- 
tified that  the  rate  was  stated  to  be  Q%  per 
cent  before  the  application  for  the  loan  was 
signed.  The  defendant  testified  to  the  con- 
trary. The  application  for  the  loan  having 
been  made  in  writing  It  is  the  best  evidence, 
and  the  defendant  ou^bt  not  to  be  permitted 
to  vary  the  terms  of  the  writing  by  parol 
evidence  of  conversations  teadlug  up  to  the 
making  of  the  written  agreement.  The  fact 
that  the  written  Instrument  Is  not  the  one 
upon  which  the  snlt  is  brought  does  not  pre- 
vent the  application  of  the  rule  to  the  testi- 
mony offered.  Willard  v.  Ostrander,  46  Kan. 
591,  26  Pac.  1017.  There  the  action  was  on 
a  note  which  the  answer  alleged  was  given 
ag  a  part  of  the  purchase  price  of  a  flock  of 
sheep  under  an  express  warranty  of  the 
soundness  of  the  sheep,  and  the  answer  set 
up  a  counterclaim  for  damages  on  account 
of  a  breach  of  the  warranty.  It  was  shown 
that  the  bill  of  sale  for  the  sheep  contained 
no  warranty,  and  It  was  held  error  to  per- 
mit the  defendant  to  show  by  oral  evidence 
representations  and  statements  made  previ- 
ous to  the  execution  of  the  bill  of  sale,  be- 
cause of  the  presumption  of  law  that  the  in- 
strument contained  the  whole  contract  and 
should  govern  unless  fraud  had  been  alleged 
and  proved.  The  application  for  the  loan 
authorizing  the  plaintiff  to  procure  It  being 
in  writing  was  the  best  evidence  of  what  the 
rate  agreed  upon  was,  and  under  the  rule  in 
WUlard  v.  Ostrander,  supra,  the  court  should 


have  sustained  the  objection  to  the  parol  evi- 
dence offered  by  the  defendant.  Where  a 
mistake  is  relied  upon  In  the  execution  of  a 
written  agreement.  It  most  be  a  mutual  mis- 
take, and,  moreover,  moat,  aa  In  the  case  of 
fraud,  be  pleaded. 

The  only  reason  stated  In  the  answer  for 
his  not  knowing  the  contents  of  the  written 
application  and  the  other  loan  papers  is  that 
he  Is  nnable  to  read.  But  that  was  all  the 
more  reason  for  his  not  signing  them  until 
examined  "by  some  one  for  him  In  whMn  be 
had  a  right  to  place  confidence."  Hawkins 
V.  Hawkins,  50  Cal.  568,  quoted  with  ap- 
proval In  the  Vanordstrand  Case,  supra. 

[3]  Besides,  the  defendant  should  be  held 
estopped  to  raise  this  defense  at  such  a  late 
day.  The  written  applications  fbr  the  loan 
were  signed  in  November,  1912 ;  he  received 
the  $20,000  proceeds  in  February,  1913;  the 
note  was  not  executed  until  August  29,  1913, 
and  In  the  meantime  he  bad  made  a  pay- 
ment of  $754  interest  on  the  loon,  and  claims 
not  to  have  discovered  what  rate  of  Interest 
the  loan  drew  until  he  made  the  second  pay- 
ment of  interest  at  the  end  of  the  first  year 
from  the  time  the  loan  was  made;  and  he 
made  no  complaint  of  any  misunderstanding 
of  the  facts  until  be  filed  his  answer  In  May, 
1915.  The  answer  contains  no  avermmt  of 
fraud  or  mutnal  mistake,  and  there  was  do 
proof  of  either. 

The  judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  sustain  the  de- 
murrer to  the  evidence  and  render  Judgment 
In  plaintiff's  fitvor  for  the  amount  due  on 
the  note.  All  the  Justices  concurring. 


Mn.LER  T.  MILLER.   (No.  21521.) 
(Supreme  Gonrt  of  Kansaii  Hay  11, 1918.) 

fSvUebu*  b»  the  Courti 

1.  Apfkal  and  Ebros  >  i03(2)— Appeaiabm 
Obdeb— "PiNAi.  Obdeb." 

An  order  refusing  to  consider  a  motion  to 
correct  a  jadgment  nunc  pro  tunc,  and  striking 
BUdi  motion  mm  the  files,  1«  a  final  order  from 
which  an  anpeal  ta  allowed  by  the  Civil  Code. 

[Ed.  Note.— For  other  defioltions.  see  Worda 
and  Phrases,  E^rat  and  Second  Series,  Final 
Order.] 

2.  Appeal  and  Ebrob  4ss1170C1)  —  Tkchni- 
CAL  Ebbobs. 

The  provisions  of  the  Code  and  the  rules 
of  court  concerning  the  presentation  of  appeals 
cDUat  be  read  and  n-iUra  In  the  lisht  of  Bortion 
581  of  the  Code  (Gen.  St.  1915.  |  74Sr}).  which 
comiDRndB  that  mere  technical  errors  and  Irrejt- 
ularities  not  affecting  anbstantfal  rights  not 
cauBinfc  any  uncertainty  in  the  matter  under  re- 
view are  to  be  dlsreicarded. 

3.  JuDOMEST  <s=»325— Motion  to  Cobbect  — 
Ref[-8ai,  to  Consider. 

Mnttera  of  evidence  and  estoppel  which  may 
be  sufiicient  to  defeat  a  motion  to  corrpct  m 
judgment  considered,  and  held  insufficieut  to 
justify  a  refusal  to  consider  the  motion  on  its 
merits,  and  insuBlcient  to  justify  an  order  to 
strike  the  motion  from  tiie  files. 
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Appeal  from  District   Court,  Crawford 

County. 

Action  for  divorce  by  Rose  C.  Miller  against 
Melrto  D.  MlUer.  There  was  jndement  for 
plaintiff,  and  from  an  order  refusing  to  consid- 
er a  motion  to  correct  the  judgment  nunc  pro 
tunc  and  strUctng  such  motion  from  the  flies 
defendant  appeals.  Berersed. 

AnAile  D.  Neale.  of  Gbetope,  and  J.  3. 
Campbell,  of  Pittsburg,  for  appellant.  Den- 
Isou  &  Elrkpatrlc^,  of  I^ttsburg,  for  ai^Uee. 

DAWSON,  J.  [11  This  Is  the  aftermath 
of  a  divorce  case  (Miller  v.  Miller,  97  Kan- 
704,  166  Pac.  066),  and  la  brought  here  to 
review  an  order  of  tbe  trial  court  In  which  a 
motion  to  correct  the  original  judgment  nunc 
pro  tunc  was  stricken  from  the  files  and  a 
consideration  thereof  upon  its  merits  denied. 
The  motion  was  to  correct  the  Judgment  so 
as  to  show  that  tbe  $10,000  worth  of  prop- 
erty awarded  to  the  appellee  in  the  divorce 
case  for  permanent  alimony  was  for  the 
support  of  her  child  as  well  as  for  her  own 
support.  The  original  judgment  did  not  In 
specific  words  make  provision  for  the  child. 
It  Is  urged  by  appellee  that  this  Is  not  an  ap- 
pealable order.  This  court  decides  otherwise. 
It  is  a  final  order,  and  therefore  reTlewable. 
Civil  Code,  H  666,  666  (Gen.  St.  1916,  }S 
7469,  7470). 

[2]  It  Is  also  urged  that  certain  Code  pro- 
visions and  rales  of  court  relating  to  pro- 
cedure and  practice  In  appeals  have  been 
somewhat  disregarded  by  appellant  These 
rules  and  provisions  are  wisely  designed  to 
guide  attorneys  In  the  logical  presentation 
of  their  cases  to  the  Supreme  Court,  but  this 
appeal  presents  so  simple  a  point  that  disre- 
gard of  these  rales  In  this  instance  does  not 
confuse  or  perplex  the  court  and  will  not 
necessitate  a  dismissal.  CMl  Code,  |  S81 
<Gen.  St  1915,  }  7485). 

[3]  It  is  also  nrged  that  the  briefs  and 
nrgnments  of  counsel  In  the  principal  case 
(Miller  T.  Miller,  supra)  disclose  that  there 
was  no  mistake  In  the  orlglital  judgment; 
that  the  minates  in  die  judge's  trial  docket 
show  that  tbe  judgment  was  accurately  en- 
tered in  conformity  with  the  trial  court's 
determination  thereof;  and  app^ee  "em- 
phatically" denies  "tiiat  tbe  journal  entry 
of  judgment  did  not  speak  tbe  truth  as  to 
the  Judgment  actually  rendered,"  etc.  Tbe 
element  of  estoppel  is  also  brought  forward. 
But  all  of  these  matters  have  relation  to  tbe 
issue  presented  by  the  motion  to  correct  the 
judgment.  Ttiey  are  matters  of  defense 
to  the  motion.  They  may  convince  the  trial 
court  that  the  allegations  of  the  motion  and 
the  evidence  in  support  of  it  are  untrue  and 
that  the  motion  should  be  denied.  They  are, 
however,  no  answer  to  appellant's  griev- 
ance, which  is  that  the  tilal  court  would 
not  hear  him,  would  not  consider  bis  mo- 


tion nor  hear  his  evidence,  and  struck  his 

motion  from  the  files. 

[4]  It  Is  also  contended  that  an  appellate 
court  will  not  review  a  decision  of  a  trial 
court  denying  a  motion  nunc  pro  tunc  to 
correct  a  Judgment.  That,  again,  goes  to  the 
merits  or  demerits  of  the  motion.  That  nile 
does  not  apply  to  the  question  of  the  appel- 
lant's right  to  a  hearing  on  his  motion.  How- 
ever little  merit  such  a  motion  may  contain, 
if  It  be  Intelligibly  and  respectfully  present- 
ed. It  should  be  heard,  and  should  be  sus- 
tained or  denied  accor^ng  to  Its  deserO. 

Reversed.  All  the  Justices  concarring. 


GAULT  V.  HURD.    (No.  21325.) 
(Supreme  Court  of  Kansas.    May  11,  1918.) 

(Byllabw  hp  the  CourfJ 

VeNDOB   AlTD  PUBCHASER  «=>198— TAXATION. 

Where  a  contract  for  the  sale  rf  a  farm  was 
made  on  September  23,  1913,  whereby  the  pur- 
chaser paid  51,000  thereon  and  was  imniediatel.v 
let  into  possession  for  the  purpose  of  sowing 
wheat  and  the  vendor  at  the  same  time  executed 
a  deed  to  the  farm  in  favor  of  the  purchaser, 
which  deed  was  by  agreement  deposited  with  a 
bank  for  delivery  to  the  purchaser  on  the  pay- 
ment of  the  balance  of  tbe  purchase  price,  which 
sum  was  to  be  paid  on  the  first  (lay  of  the  fol- 
lowing Mardi,  and  where  the  contract  was  com- 
plied with  in  every  respect  by  both  vendor  and 
purchaser  but  no  express  agreement  had  been 
made  between  them  as  to  which  should  pay  the 
taxes  dne  in  November.  1913,  the  purchaser  is 
liable  for  such  taxes  under  section  11349  of  the 
General  Statutes  of  1915. 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  Ernest  Gault  against  Bide  Hurd. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals: Reversed. 

John  D.  Hyera,  of  Kansas  City,  Mow,  fi>r 
appellant.    Hursh  A  Sloan,  of  Holton,  for 

appellee. 

DAWSON,  J.  This  case  presents  the  ques- 
tion whether  the  grantor  or  grantee  of  a 
tract  of  land  should  pay  the  taxes  thereon. 
On  Septrauber  23,  1913.  the  plaintiff  made  a 
contract  with  tbe  defendants  fOr  ttie  pur- 
chase of  a  farm.  By  its  terms  tbe  plain-' 
tiff  was  to  pay  $1,000  in  casta  and  was  to  be 
let  into  possession  for  the  purpose  of  sow- 
ing fall  wheat  and  was  to  pay  the  balance 
of  the  purchase  price,  $11,000,  at  the  State 
Bank  of  Holton,  on  March  1,  1914.  Tbe  de- 
fendant was  to  execute  a  warranty  deed  with 
the  usual  covenants  conveying  the  property 
to  plaintiff,  which  deed  at  the  time  of  mak- 
ing the  contract  was  to  be  deposited  with  the 
Holton  bank  until  March  1,  1014,  when,  upon 
final  payment,  the  deed  was  to  be  surrendered 
to  the  purchaser.  Both  parties  fully  and 
promptly  <MMnplied  with  all  the  provisions 
of  their  contract,  but  no  express  agreement 
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or  mentloD  was  made  of  the  taxes  wblch  ma- 
tured agalnat  the  land  on  November  1,  1913. 
The  plaintiff  grantee  had  to  pay  the  taxes; 
and,  harlDg  paid  them,  he  brought  this  action 
to  recover  the  amount  so  paid.  He  prevailed, 
and  the  defendant  says  that  thla  judgment 
was  wrong. 

The  pertinent  statute  reads: 

"As  between  grantor  and  grantee  of  any  land, 
where  there  is  no  express  agreement  as  to  which 
shall  pay  the  taxes  that  may  be  assessed  there- 
on, if  such  land  is  conveyed  between  the  first 
day  of  March  and  the  first  day  of  November, 
then  the  grantee  shall  pay  the  same,  but  if  con- 
veyed between  the  first  day  of  November  and  the 
first  day  of  March,  then  the  grantor  shall  pay 
them."   Oen.  Stat  1915,  f  11349. 

When  the  plaintiff  closed  the  bargain  In 
September  for  the  purchase  of  the  farm,  and 
jiald  the  agreed  sum  then  due,  and  took  pos- 
session for  the  purpose  of  sowing  wheat  pur^ 
suant  to  his  bargain,  he  became  the  grantee 
and  equitable  owner  of  the  property.  The 
tact  that  the  deed  was  deposited  with  the 
bank  to  await  the  final  payment  for  the 
land  before  It  should  be  delivered  to  him 
Is  not  a  controlling  drcumstance,  nor  does 
It  alter  plaintiffs  status  as  grantee  under 
the  provisions  of  the  statute  Imposing  lia- 
bility on  him  for  the  payment  of  the  taxes 
maturing  after  be  purchased  the  property. 
The  sttnatUm  presetted  Is  precisely  of  the 
sort  which  the  statute  was  designed  to  cover. 
Tha  bank  was  the  agent  of  both  parties- 
Davis  T.  Clark,  68  Kan.  100,  48  Pac.  663, 
SyL  2.  When  the  deed  was  delivered  to 
the  bank  <m  S^)tember  23,  1913,  there  was 
in  legal  effect  a  d^very  of  it  to  the  grantee 
subject  only  to  the  subsequent  condition  of 
flnal  paymoit  on  the  first  day  of  the  following 
Mardi.  In  Davis  v.  Clark,  supra,  It  was 
said: 

"We  do  not  understand  that  a  manual  deliv- 
ery of  an  escrow  is  necessary  to  invest  the  ob- 
ligee with  title  to  it,  or  to  pass  to  him  the  sub- 
ject of  the  grant.  Our  own  decisions  are  to  the 
contrary,  and  likewise,  we  think,  are  those  of  all 
the  coarta.   •   •  • 

"The  delivery  therefore  is  constructively  made 
the  moment  the  conditions  are  performed.  The 
second  delivery,  whether  actual  or  constructive, 
operates  retroactively,  and,  by  relation  back  to 
the  first  delivery,  is  substituted  to  It  is  time 
and  efFect"— (dtiog  autborities,  58  Kan.  lOO,  48 
Pac.  565. 

See,  also,  discussion  In  Scott  v.  Stone,  72 
Ean.  545,  548,  84  Pac.  117,  and  in  Nolan  v. 
Otney,  75  Kan.  311,  at  pages  317,  318,  89 
Pac.  690,  9  L.  R.  A.  (N.  S.)  317, 

It  seems  clear  that  the  purchase  of  this 
farm  was  effected  on  September  23,  1913, 
and,  since,  there  was  no  express  agreement 
between  the  grantor  and  grantee  as  to  whl<^ 
sliould  pay  the  taxes  falling  due  the  follow- 
ing November,  the  plaintiff  was  liable  there- 
for. 

This  necessitates  a  reversal  of  the  judg- 
ment, and  It  Is  so  ordered.  All  the  Jus- 
tices concurring. 


ARNOLD  V.  QABNETT  UQHT  &  FUEL 
CO.  et  aL    (No.  21842.) 

(Supreme  Coart  of  Kansas.   May  11,  1918.) 

(S^ltabua  by  the  Court.) 

1.  Appeal  and  Ebbob  *s>90e(l)--6BAjra  or 
Teupobabt  Iitjunctior— Retkbsal. 

An  order  granting  a  temporary  injunction 
will  not  be  reversed,  where  the  order,  to  be 
correct,  must  be  supported  by  evidence  tending 
to  prove  certain  facte,  and  tnere  is  nothing  in 
the  abstracts  to  show  that  sodi  evidence  waa 
not  introduced,  or  that  such  facts  did  not  exist. 

2.  Mines  and  Minebals  *=>73%— Oil  ahd 
Gas  Lease— Tebm. 

Under  the  provisions  of  the  gas  and  oil 
lease  in  controversy,  which  provisions  are  set 
out  in  the  opinion,  the  lease  runs  for  50  years, 
if  gas  or  oil  is  found  in  paying  quantities,  or 
if  the  Btipulated  annual  rental  of  $1  an  acre 
is  paid. 

Appeal   from   District   Court,  Anderson 

County. 

Action  for  injunction  by  E.  M.  Arnold 
against  the  Garnett  Light  &  Fuel  Company 
and  others.  Judgment  for  plaintiff,  and  tbtt 
Company  appeals.  AfQrmed. 

M.  Sdioonover,  J.  G.  Johnson,  and  Bowman 
&  Bowman,  all  at  Garnet^  for  appelant  W. 
S.  Jenks  and  F.  M.  Harris*  both  of  Ottawa, 
for  appellee. 

MARSHALL,  J.  The  plaintiff  obtained  a. 
temporary  Injunction  enjoining  defendant  the 
Garnett  Light  ft  Fuel  Company  and  its  of- 
ficers, agents,  and  employte  from  interfering 
with  the  plalntifTs  drilling  for  oil  on  an  SO- 
acre  tract  of  land  in  Anderson  county.  The 
Garnett  Light  &  Fuel  Ck>mpaDy  appeals  from 
the  order  granting  the  injunction. 

[1]  1.  The  principal  error  assigned  is  that 
the  court  erred  in  granting  the  temporary  in- 
junction. On  Decembo:  22,  1903,  W.  C.  Hp* 
pen  and  wife  executed  and  delivered  to  Fred 
Bali  an  oil  and  gas  lease  on  tbe  land.  Ball 
afterward  conveyed  a  one-half  interest  in  the 
lease  to  Frank  McCuddy.  On  August  18, 
1904,  Ball  and  McCuddy,  as  parties  of  the 
first  part,  entered  Into  a  contract  with  J.  B. 
Levy,  as  party  of  the  second  part,  to  form  a 
corporatlMi  to  be  known  as  tbe  Garnett  Gas 
Company,  and  designated  in  the  contract  as 
party  of  the  third  part.  By  the  contract  the 
gas  rights  under  tbe  lease  were  separated 
from  the  oil  rights.  The  gas  rights  were 
transferred  to  the  Garnett  Gas  Company, 
wblle  the  oil  rights  were  retained  by  Ball  and 
McCuddy.  The  plaintiff  holds  under  Ball  and 
McCuddy,  and  tbe  Garnett  light  ft  Fuel  Com- 
pany has  succeeded  to  tbe  rights  of  the  Gar- 
nett Gas  Company.  The  contract  contained 
tbe  following  provisions: 

"(13)  It  is  agreed  that  second  party  shall  pay 
(until  third  party  shall  ratify  this  contract 
when  it  shall  pay  and  be  responsible  for)  one- 
half  of  tbe  cash  rentals  on  not  to  exceed  1.000 
acres  of  the  short  term  leases,  for  two  annual 
pa>'mentB,  after  which  first  party  Is  to  pay  tlM 
same:  Provided,  however,  that  when  any  cask 
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rental  falls  dae  apon  aoT  of  the  leases  herein 
mentioned  aa  provided  m  said  original  lease 
(except  as  her^  before  spedfied  and  agreed), 
if  said  first  party  elect  not  to  pay  said  cash 
rentals,  the  said  uiird  party,  after  ratifying  this 
contract  (and  the  said  se<»nd  party  until  said 
ratification),  may  pay  the  same,  and  thereupon 
it  shall  be  the  duty  of  said  first  party  to  assign 
such  lease  or  leases  to  the  said  second  or  third 
party  as  the  case  may  be,  upon  tendering  said 
first  party  the  legal  notary  fees  for  so  doing, 
first  party  giving  thirty  days'  notice  to  third 
party  of  their  intention  to  abandon  said  lease 
or  leases. 

"(14)  It  is  agreed  that  the  party  owning  the 
right  and  the  party  owning  the  gu  right 
shall  operate  their  separate  properties  so  as  to 
interfere  as  little  as  practical  with  the  inter- 
est of  each  other.  * 

S"(15)  Id  case  a  gas  well  ceases  producing  and 
roduces  oil,  it  is  to  become  the  property  of 
rat  parties  on  payment  of  the  actual  value  of 
the  casing  and  equipment 

"(16)  It  is  agreed  that  if  the  party  owning 
the  gas  right  shall  encounter  oil  in  jpaying  Quan- 
tities in  any  of  its  wells  to  be  drilled  or  that 
may  be  hereafter  drilled  on  the  above  leases, 
the  party  owning  the  oil  rights  agrees  to  take 
such  well  and  pay  the  actual  cost  of  the  same 
within  thirty  days  from  completion,  and  if  the 
parties  owning  the  oil  right  while  drilling  on 
any  of  the  above  leases  shall  encounter  gas  in 

Saying  quantities  in  any  of  its  said  wells  to  be 
rilled,  or  that  may  be  nereafter  drilled  on  said 
leases,  the  par^  owning  the  gaa  rights  agrees 
to  take  such  wul  and  pay  the  actual  cost  of  the 
same  within  thirty  days  from  completion,  and 
if  the  parties  cannot  agree  as  to  the  actual  cost 
of  snch  well,  or  as  to  whether  Buch  wells  are 
producing  gas  or  oil  in  paying  quantities,  then 
it  Is  to  be  left  to  three  disinterested  persons, 
each  choosing  one,  and  these  two  so  chosen 
choosing  the  third,  whose  determination  as  to 
the  actual  cost  of  the  well  and  as  to  whether  it 
is  producing  or  oil  in  payii«  quantities  is 
to  DA  final. 

"(17)  In  case  a  well  prodaces  both  oil  and  gaa 
in  paying  quantities,  tiie  part?  drilling  the  well 
ia  to  have  hia  choice  of  aurruidering  or  retain- 
ing tiie  same.'* 

The  Garnett  Light  &  Fuel  Company,  or  Its 
predecessor,  paid  the  rentals  under  the  lease. 
There  was  no  direct  evidence  that  the  plain- 
tiff abandoned  or  released  hia  rights  under 
the  lease  and  contract,  although  there  ia  set 
out  In  the  abstracts  correspondence  which 
tends  to  show  that  each  of  the  parties  to  this 
action  desired  to  place  on  the  other  the  obli- 
gations arising  out  of  the  oil  rights.  The  ab- 
stracts also  indicate  that  there  was  some  oral 
evidence  Introduced  on  the  hearing  of  the  ap- 
plication for  a  temporary  injunction,  and 
that  there  were  statements  and  admissions 
made  by  counsel,  none  of  which  has  been  ab- 
stracted. Special  findings  of  fact  were  not 
made  by  the  court ;  but  in  order  to  justify  a 
temporary  inJoDction,  the  court  must  have 
found  and  held  that  the  {tolntiff's  oil  rights 
under  the  lease  apd  the  contract  were  in  full 
force  and  effect  This  conclusion  ia  sustained 
by  a  statement  of  the  court  aubaeqnentiy 
made  in  another  inoceedlng  in  this  action. 
That  itatemoit  was  as  toOxnn: 

'Upon  forttier  consideration  of  the  original 
lease,  I  am  still  of  the  opinifm  that  it  is  in 
full  force  and  effect,  and  that  the  rights  oi  the 


parties  must  now  be  measured  bj  the  agreement 
of  August  IS,  1904." 

If  tbe  finding  necessaxlly  made  liy  tbe  court 
to  Justify  grantlns  a  temporaxy  Injunctltm 
was  correct,  there  was  no  error  In  granting 
the  injunction.  Tbe  abstracts  do  not  disclose 
that  such  a  finding  was  not  correct. 

[2]  The  Garnett  Light  &  Fuel  Company 
contends  that  tbe  lease  from  Tippen  and  wife 
expired  tm  December  22,  1005.  This  conten- 
tion is  based  on  the  following  provisions  con- 
tained in  the  lease: 

"To  have  and  to  hold  the  same  unto  the 
lessee,  his  heirs  and  assigns,  for  the  term  and 
period  of  two  years  from  the  date  hereof,  and 
as  much  longer  (not  exceeding  fifty  [50]  years) 
as  coal,  oil,  water,  mineral  water,  |ca8,  or  other 
mineral  are  found  in  paying  quantities  thereon. 

"In  case  no  well  shall  be  found  on  the  above- 
described  premises  witiiin  two  years  from  the 
date  hereof,  this  lease  shall  become  null  and 
void  and  without  any  effect  whatever,  unless 
the  lessees  shall  pay  for  further  delay  at  the 
rate  of  one  (?1.00)  dollar  an  acre  per  year  at 
or  before  the  end  of  each  year  thereafter,  until 
a  well  shall  be  found  on  said  premises." 

By  these  provisions,  the  lease  was  to  ex- 
tend 50  years.  If  gas  or  oil  was  found  In  pay- 
ing quantities,  or  if  the  annual  rental  of  $1  an 
acre  was  paid  before  the  end  of  each  year 
until  a  well  should  be  found  on  the  premises. 
Tbe  rentals  have  been  paid,  and  the  lease  has 
not  expired.  On  October  11,  1017,  the  Gar- 
nett Light  &  Fuel  Company  obtained  another 
lease  on  the  same  property  from  the  then 
owners,  which  lease  contained  the  same  pro- 
visions as  the  first  me.  The  second  lease  did 
not  have  any  effect  on,  nor  cbai^,  any  right 
of  the  plaintiff  under  ttie  first  lease  and  un- 
der the  contract 

The  jndgment  is  affirmed.  All  the  Justices 
concurring. 


KRAHEB  V.  WAI/TERS.    (No.  21550.) 
(Supreme  Court  of  Kansas.  May  11, 1018.) 

fByllabua  bv  the  Court.) 

1.  Pbincipal  and  Agent  ^=»128(1)  —  Com- 
mission CONTBACT— AUTUOBITT  OF  AOEN^ 
Evidence. 

There  was  evidence  suffident  to  show  that 
the  plaintiff's  agent  had  authority  to  bind  the 
plaintiff  by  contracting  with  the  defendant  for 
the  sale  of  silos  by  the  defendant  on  commission. 

2.  PBINOIFAL  and  AOBNT  4=S>193 — CONTBACX 

WITH  AOENT— Commission— CouNTEBOunc. 
It  was  not  error  to  submit  to  the  jury  the 
defendant's  counterdalm  hosed  on  those  cotn- 
misriMiB. 

3.  PniHciPAt,  AND  Agent  «=»101(1)  — Con- 

TBACT  OF  AaBNIV-MEXTINO  OF  MiNDS. 
A  binding  contract  is  made  by  the  meeting 
of  the  minds  of  an  authorized  agent  and  of  aa- 
other  person  with  whom  the  contract  Is  being 
made  for  the  agent's  principal. 

4.  COHTBAOTS  COHSIDEBATIOn— MUTU- 
AX.  PbOHISES. 

A  binding  contract  can  be  made  by  mutual 
promises;  each  promise  fumishss  a  sufficient 
consideration  lor  the  other. 
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Ai^teal  from  District  Court,  Butler  County. 

Acticm  by  A.  A.  Kramer  against  B.  Wal- 
ters, wltb  connterclalm  by  detendant-  Judg- 
ment for  defendant  on  the  connterdalm,  and 
plaintlfE  appeals.  Affirmed. 

E.  D.  Stratford,  of  El  Dorado,  and  Hut- 
ton,  Davis,  Nourse  &  Bell,  of  Kansas  City, 
Mo.,  for  appellant.  H.  W.  Schumacher  and 
George  J.  Benson,  both  of  El  Dorado,  for 
appellee. 

MABSHALU  3,  The  plalntlfT  commenced 
this  action  to  recover  on  a  promissory  note. 
The  defendant  set  up  a  counterclaim  and 
recovered  Judgment  for  $76.  The  plaintiff 
appeals. 

In  1913,  the  defendant  purchased  a  silo 
from  the  plaluUfT,  and,  in  part  payment 
thereof,  gave  the  note  sued  on  In  this  action. 
On  Janiury  31,  1914,  the  defendant  wrote 
the  plaintiff  that  there  were  men  looking  at 
the  silo  sold  to  the  defendant,  and  said: 

"I  am  writing  you  to  know  what  terms  you 
could  make  and  what  commission  you  could 
pay,  if  I  could  draw  up  tbe  contracts  and  sell 
8  or  10  of  these  silos.  I  would  try  to  get 
these  contracts  as  early  as  possible,  so  please 
give  me  the  best  terms  you  can  make  and  state 
whether  or  not  you  would  let  me  give  them  the 
price,  and  terms  of  payment  I  would  want  all 
this  understood ;  also  Btate  whether  or  not  you 
will  send  me  catalogues  and  literature  to  dis- 
tribute among  prospective  buyers." 

On  February  6.  1914,  the  plaintiff  rolled 
to  this  letter  as  follows: 

"Replying  to  your  letter,  will  say  that  we 
have  requested  our  Mr.  J.  P.  Viers,  who  has 
charge  of  the  sale  of  Oolumbiau  siloa  in  the 
soutberi)  and  central  portions  of  Kansas,  and 
is  at  present  at  RosaUa,  Kansas,  to  call  on  you 
at  bto  earliest  convenience  with  a  view  ol 
quoting  you  commissions  for  selling  Columbian 
silos  in  your  immediate  neighborhood. 

"If  you  do  not  bear  from  Mr.  Viers  within 
a  few  days,  please  commnnicate  with  us  again. 
We  are  sending  you  our  new  catalogue  under 
separate  cover." 

Viers  visited  the  defendant  in  February 
and  contracted  with  him  far  the  sale  of  silos 
in  Butler  county.  By  that  contract  the  de- 
fradant  was  to  rec^ve,  as  commission,  20 
jjer  c«it.  on  aU  sales  of  sHos  made  by  him 
without  assistance,  and  15  per  cent,  on  all 
sales  made  by  him  In  which  he  received  as- 
sistance from  the  plaintiff  or  his  agents. 
The  plaintiff  sent  the  defendant  a  catalogue 
and  other  printed  advertising  matter,  and 
also  sent  forms  of  contracts  to  be  signed  by 
the  purchasers  of  silos.  Those  contracts 
contained  limitations  on  the  authority  of  the 
agent  making  tbe  sale.  The  plaintiff  also 
wrote  the  defendant  to  visit -smne  parties 
who  bad  ordered  silos  and  were  abont  to 
cancel  their  orders,  and  to  "get  them  lined 
up."  tlMer  the  agreement  made  with  Viers, 
the  defendant  sold  and  assisted  In  selling  a 
number  of  giloa  in  Butler  county.  Tbe  com- 
missions tat  those  sales  were  not  jtald,  and 
were  set  up  as  a  counterclaim  against  the 
note. 

[1}  1.  Hie  plaintiff  contends  that  there  was 
not  Buffieient  evidence  of  the  employment  of 


the  defendant  by  the  plaintiff  to  warrant  t]ie 
submission  of  that  Issue  to  Uie  Jury.  This 
contention  is  not  good.  There  was  evidence 
which  tended  to  show  that  the  plainOfT, 
ttirough  Viers,  the  plaintiff's  agent,  employed 
the  defendant  to  sell  silos  for  the  plaintiff 
in  Butla  cotmty.  That  evidence  was  tbe 
defendant's  letter  of  inqidry,  the  plalntiff*a 
reply  thereto,  tbe  visit  of  j.  P.  Viers  in  ac- 
cordance with'  tliat  reply,  the  contract  made 
by  Viers  with  the  defendant  concerning  com- 
missions, and  "^he  letters  written  by  the 
plaintiff  to  the  defendant  requesting  him  to 
see  certain  purdiasers  of  silos  and  get  Uioae 
purctfasers  •"lined  up." 

[2]  2.  Another  matter  argued  by  the  plain- 
tiff is  that  it  was  error  to  submit  tbe  de- 
fendant's counterclaim  to  the  Jury,  for  the 
reason  that  tbe  defendant  knew  that  Tiers 
had  no  authority  to  «npl(^  htm  as  agmt  for 
the  plaintiff.  Tbe  answer  to  this  matter  la 
that  there  was  no  evidence  which  tended  to 
show  that  the  d^endant  had  any  knowledgs 
of  any  llmltatlm  on  the  authority  of  Viers 
at  the  time  the  contract  was  made; 

In  May  or  June,  1016,  after  the  defendant 
had  performed  the  labor  for  vlil<A  he  dalm- 
ed  compoksatlon,  the  plaintiff  Informed  tbe 
defendant  that  Viers  bad  no  authority  to 
make  the  contract;  but,  until  the  letters 
wwe  received  In  which  this  information  was 
given,  the  defendant  did  not  have  any 
knowledge  that  any  limitation  had  been 
placed  on  the  authority  of  Viers  as  agent  for 
the  plaintiff. 

The  plalntifl  also  insists  that  the  limita- 
tions contained  In  the  contracts  to  be  takm 
by  the  d^endant  and  to  be  signed  tor  the 
purchasers  of  silos  eoiurtitnted  notice  of  the 
limitation  on  the  authority  at  Yien.  Tbt" 
conclusion  cannot  be  properly  drawn  fruui 
anything  contained  in  those  contracts.  Thv 
limitations  therein  contained  were  to  be 
olTserved  by  the  defendant  in  selling  silos. 
Tliose  limitations  did  not  concern  tbe  au- 
thority of  Viers  in  making  the  contract  with 
the  defendant. 

[S]  3.  The  plaintiff  argues  that  there  wa» 
no  contract  between  him  and  the  defendant, 
because  their  minds  never  met  on  the  teruiji 
of  the  contract.  This  argument  Is  not  satd. 
The  minds  of  the  defendant  and  of  Viers, 
the  plalntlfTs  agent,  did  meet.  According  to 
the  defendimt's  evidence,  there  was  no  mis- 
understanding between  him  and  Viers  oon- 
ceming  the  contract  Viers  represented  the 
plaintiff  vrbea  the  contract  was  made,  and 
the  plaintiff  was  bound  thereby. 

[4]  4.  The  idalntiff's  final  complaint  is 
that  there  was  no  conslaeratimi  for  the  cun- 
tract.  The  plalntifl  agreed  to  pay  certain 
commissions  for  the  sale  of  idlos.  The  de- 
fmdant  agreed  to  sell  silos  for  those  com- 
mlsslona  l^iese  agreements  oonstltiited  a 
contract  The  promise  of  each  was  a  sulB- 
dent  consideration  for  the  promise  of  tbo 
other,  spencer  v.  Taylor,  68  Kan.  493,  7T 
Pac.  270;  Hawkins  t.  Windhorst,  02  Kan. 
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u'J2,  lOS  Pac.  805.  Tbe  defendant  performed 
his  part  of  the  contract,  and  was  thereafter 
entitled  to  the  agreed  compauatkm  for*  the 
services  rendered  by  him. 

The  Judgment  Is  affirmed.  All  the  JiisU^ 
es  concurring. 


LBBWB  T.  COMPTON.   (No.  21492.> 
(Supreme  Court  of  Kansas.   May  11,  1918.) 

fSyllahmt  bp  the  Court.) 

1.  Gdabanty  «s>4,  100  —  RxxMBuunnnr 
FBOM  Makes. 

One  who  guarantees  the  payment  of  a  note 
by  a  contract  made  with  the  payee,  without  the 
request  or  knowledge  of  tbe  maker,  and  by 
reason  of  sucb  guaranty  is  required  to  make  pay- 
ment, may  tberebjr  acquire  a  valid  claim  against 
tbe  maker  for  reimbursement  But  in  such  a 
case  his  attitude  is  that  of  a  virtual  purchaser 
of  the  note  rather  than  of  a  surety  in  the  ordi- 
nary  sense,  and  if  five  years  elapse  after  the 
maturity  of  the  note  without  the  maker  recog- 
nizing the  guaranty,  or  even  being  informed  of 
it,  tbe  statute  of  hmitations  may  bar  the  guar- 
antor's claim,  notwithstanding  that  action  is 
brought  upon  it  shortly  after  nia  payment  was 
made. 

(Additi<mal  fiyOabM  by  Editoriai  Sta^f.) 

2.  Pbimcxfai.  and  Scbett  «s>182— Rights  or 

S€  BBTT— KBIUBUBBEMEJ4T. 

A  Boretr  may  acquire  a  claim  for  reim- 
barsements  by  paying  a  debt  which  la  alive  as 
to  him,  but  oauawed  as  to  the  priodpal. 

3.  LnfiTATioN  or  Actions  4»56(2)— Indek- 

NITT. 

A  guarantor  who  has  become  such  at  the 
request  of  the  principal  has  the  benefit  of  an 
implied  promise  of  indemnityj  and  a  new  and 
independent  cause  of  action  arises  thereon  when- 
ever he  is  compelled  to  make  a  payment,  irre- 
spective of  the  time  of  maturity  of  the  original 
debt. 

Appeal  from  District  Court,  Pawnee 
County. 

Action  by  J.  F.  Leslie  against  J.  B.  Oorap- 
ton.  Judgment  for  defendant,  and  plaintiff 
appeals.  AfBnned. 

C.  U.  WllUama,  W.  0.  FalrchUd,  and  H.  S. 
Lewis,  all  of  Hutdiinson,  and  W.  H.  Vernon, 
Jr.,  of  Lamed,  for  appellant.  O.  P.  Cline 
and  Nellie  Ciiae,  both  of  Lamed,  for  appel- 
lee. 

MASON,  J.  On  October  24.  1S09,  J.  S. 
Comptm  executed  a  note  to  the  Zeb  Crlder 
Commission  Company,  due  April  24,  1000. 
About  30  days  later  3.  F.  Leslie  signed  a 
writing  guaranteeing  tbe  payment  of  tbe 
note.  In  June,  1901,  the  holder  ot  the  note 
sued  Leslie,  and  In  time  obtained  a  Judgment 
against  him,  which  he  paid  on  April  16, 
191&  On  May  29,  1916,  LesUe  brought  the 
present  action  against  Compton  for  indemni- 
ty. He  was  denied  relief  on  the  ground  that 
he  had  been  guilty  of  laches;  that  tbe  claim 
was  stale  and  was  barred  by  the  statute  of 
limitations.    He  appeals. 

[1]  Tbe  rule  Is  that  a  cause  of  action  in 
favor  of  a  surety  against  the  principal  debt- 


or does  not  accrue,  and  therefore  the  statute 
of  limitations  does  not  begin  to  run  Hiere- 
on,  until  payment  has  been  made.  Mentzer 
T.  Burllogame,  78  Kan.  219,  97  Pac.  371,  18 
Ll  R.  A.  (N.  S.)  585;  25  Oyc.  1113, 1114.  And 
ordinarily  this  rule  la  applicable  to  a  guar- 
antor. Here,  however,  tbe  rights  of  the  par- 
ties are  affected  by  the  fact  that  Leslie  be- 
came a  guarantor  not  only  without  any  re- 
anest  on  the  part  of  Compton  (as  the  court 
specifically  found),  but  also  without  any 
knowledge  of  the  fact  on  his  part  until  this 
action  was  brought  (as  be  testified  and  tbe 
court  must  be  deemed  to  have  found).  It  la 
true  that  by  a  contract  with  a  creditor,  made 
wltbout  the  request  or  knowledge  of  the 
debtor,  a  perscm  may  bind  himself  as  a  guar- 
antor of  the  payment  of  the  debt  2(»  Qyc. 
1412.  But  he  does  not  tbereby  bec9(Hne  a 
surety  tn  tlw  ordinary  emse ;  his  rights  are 
not  the  same  la  all  respects  as  those  of  a 
guarantor  who  has  become  sudi  at  the  ex- 
press or  Implied  request  of  tbe  prlnclpaL  It 
he  is  nmpelled  to  pay  die  debt,  he  may  have 
a  remedy  over  against  the  miglnal  debtor, 
bat  It  is  not  baaed  upon  the  principles  of  or^ 
dlnary  suxetydilp. 

"It  seems  to  be  necessary  as  between  the 
surety  and  bis  principal,  but  not  as  between 
tbe  surety  and  the  creditor,  that  the  principal 
should  have  notice  of  and  accept  the  surety's 
offer  to  assume  the  relation."  32  Gyc.  30. 

"A  surety  cannot  ordinarily  recover  indemnity 
from  the  principal,  unless  he  became  surety  at 
the  request  of  the  principal,  either  express  or 
implied."  1  Brandtra  Suretyabip  and  Guaran- 
ty, 5  231. 

The  following  text  from  a  recent  work  Is 
borne  out  by  the  cases  there  cited: 

"But,  in  order  to  claim  reimburaemient  of  Us 
principal,  it  Is  generally  held  that  the  aure^ 
must  become  such  at  the  express  or  implied  re- 
qucat  of  the  former ;  otherwise  he  will  be 
deemed  a  mere  volunteer  under  tbe  rule  that 
one  who,  without  authority,  intermeddles  with 
tbe  affairs  of  another  even  by  paying  his  debts, 
cannot  thus  make  himself  we  creditor  of  him 
whone  debts  he  pays."  Spencer  on  Suretyship, 

I  lis. 

Reference  Is  made  In  the  nete  thereto,  and 
in  a  subsequent  section  (section  1S9)  to  a  con- 
flict of  authority  on  the  subject,  but  what- 
ever want  of  harmony  there  may  be  In  the 
results  reached  Is  lat^ely  due  to  tbe  fact 
that  different  grounds  of  liability  were  in- 
voked and  considered.  Where  It  has  been 
held  that  a  guarantor  who  has  become  such 
without  the  request  of  the  debtor  has  no 
claim  to  be  reimbursed  If  he  is  compelled  to 
pay,  the  reason  given  has  been  tbat  tbe  case 
is  not  one  of  ordinary  suretyship.  Where 
tbe  right  of  reimbursement  has  been  sustain- 
ed, it  has  not  been  because  the  guarantor 
was  a  surety  In  tbe  usual  sense,  but  becauae 
he  was  found  to  be  entitled  to  be  regarded 
as  a  virtual  purchaser  of  the  debt  It  has 
been  said  that: 

"Tbe  fact  that  the  guaranty  was  made  at  the 
request  of  the  creditM-  and  witlumt  the  Imowl- 
«dge  of  tbe  princijul  does  not  affect  the  liabil- 


«B3ror  other  eases  tea  aame  topic  and  XHY-HiniBKB  la  M  Xejr-Nambend  Dlgwti  sad  IndexM 


Digitized  by 


Google 


1010 


172  PAOIFIO  RBPOBTBIB 


ity  of  the  principaL  The  guarantor  In  such  ft 
ease  ia  not  an  officious  istermeddler  baring  no 
remedy."  12  B.  a  Ii.  lOW. 

Hie  meaning  clearly  Is,  In  view  of  the  de- 
dslon  dted  in  support  of  the  statement,  that 
Ignorance  <rf  the  guaranty  on  the  part  of  the 
debtor  does  not  prevent,  his  becoming  liable 
to  rrimbnrse  the  guarantor.  The  statemoit 
that  hlB  liability  Is  not  affected  thereby,  It 
regarded  as  meaning  more  than  that  his  lia- 
bility Is  not  prevoited,  goes  beyond  what  Is 
decided  In  the  case  referred  to.  There  Jones 
had  executed  a  bond  (note)  to  Smith,  with 
Black  as  surety.  -Smith  sold  It  to  Boyd; 
Carter  guaranteeing  it  without  the  linowl- 
edge  of  the  makers.  Carter  was  required  to 
pay  It,  and  sued  Jones  and  BlacA.  In  the 
opinion  It  was  said: 

"The  plaintiff  Carter  is  clearly  entitled  to  a 
decree  against  tiw  defendant*,  unless  their  ob- 
jections that  Carter  was  an  officious  inter- 
meddler,  and  for  that  reason  not  entitled  to 
relief,  and  to  the  bill  on  account  of  Boyd's  be- 
ing a  party  plaintiff,  can  avail  them.  *  *  • 
But  It  Is  said  that  Carter  was  an  officious  In- 
termeddier,  and  on  that  account  can  hare  no 
claim  to  the  interference  of  a  court  of  equity. 
It  is  true  that  be  paid  the  amount  of  the  bond 
to  Boyd  without  any  request,  express  or  im- 
plied, from  the  defendants  Jones  and  Black, 
or  either  of  them.  He  could  not  then  have  re- 
covered at  law,  as  was  decided  in  a  suit  at 
law  brought  by  him  against  them  (Carter  v. 
Black,  20  N.  C.  661).  But  in  this  court  the 
plaintiff  Carter  stands  in  a  very  different  situ- 
ation. He  is  not  suing  here  for  money  paid 
for  the  use  of  the  defendants  at  their  request 
He  became  bound  on  the  bond  at  the  instance 
of  the  plaintiff  Boyd  and  the  defendant  Smith, ' 
and,  having  paid  the  amount  of  it  to  Boyd,  be^ 
claims  as  an  equitable  purchaser  of  it,  and 
seeks'  here  to  recover  on  it  *    in  the 

same  manner  as  Boyd  might  do.  *  *  *  From 
what  has  been  before  said  in  considering  the 
objection  that  Carter  was  an  officious  inter- 
meddler  it  Is  to  be  deduced  that  Boyd  must  be 
regarded  here  as  bound  to  assign  the  bond  to 
Carter."  Carter  v.  Jones.  40  N.  C.  106,  198, 
100,  200.  49  Am.  Dec  426. 

In  a  similar  case  B.  &  H.  Boyntm,  as 
principals,  and  Jedediab  Boynton,  as  surety, 
made  a  note  to  3<An  A.  Place.  At  the  re- 
quest of  Place,  without  the  knowledge  of 
the  Boyntons,  Dorwln  also  s^ned  it  The 
pourt  said: 

"The  act  of  Dorwin  in  rdgning  that  note 
at  the  request  of  Place  did  not  create  the  rela- 
tion of  principal  and  surety  between  him  and 
the  Boyntons;  but,  as  the  money  was  raised 
for  their  benefit,  very  slight  acts,  recognizing! 
that  relation  on  their  part,  would  place  him  in 
the  light  of  surety  for  them.  Without  some  evi- 
dence, however,  of  that  character,  the  relation 
does  not  exist,  and  ]>orwin,  on  payment  of  the 
note,  could  not  have  sustained  an  action  against 
them  for  money  paid ;  for  no  one  can  make  an- 
other his  debtor,  by  paying  his  debt,  without  a 
reiiuest,  either  eipross  or  implied.  •  •  • 
If  "Dorwin,  before  the  contract  for  delay  was 
made,  had  been  called  upon  by  the  plaintiff  [the 

Surchaser  of  the  note],  and  had  paid  the  nots, 
e  would  have  been  entitled,  by  subrogation, 
to  all  the  rights  and  remedies  of  the  creditor 
against  the  other  parties  thereon,  and  would 
stand  as  a  purchaser  of  the  note.  This  right  of 
subrogation  exists  in  equity,  not  only  where 
the  strict  relation  of  principal  and  surety  is 
formed,  'but  where  one  im  compelled  to  pay  the 


debt  ia  order  to  i^wtaet  his  own  fateRsta,** 
Peake  v.  SMate  of  Dorwbi,  25  Vt.  2& 

These  cases  are  regarded  as  estabUshing 
the  doctrine  that  a  guarantor  who  hecomes 
such  without  tiie  knowledge  of  the  debtor, 
and  it  required  to  make  pajrmoit,  has  a 
valid  claim  for  reimbnrsonent.  Bat  th^ 
go  no  furtlier  than  to  bold  that  such  a  vd- 
untary  guarantor  is  ziot  deprived  of  recourse 
against  the  principal  debtor  upon  the  ground 
that  he  is  a  mere  intermeddler.  Tbey  pro- 
ceed upon  t3ke  theory  Oiat  it  is  competent  toe 
the  guarantOT  to  become  such  by  contract 
with  the  creditor  alone;  that  when,  by  vlr- 
tae  of  tbe  liability  so  assumed,  he  is  re- 
quired to  moke  paymfmt,  he  becomes  virtusl- 
ly  the  purchaser  of  the  claim  against  the 
debtor,  or  entitled  to  the  rights  of  a  pnrdias- 
er.  In  that  view  It  Is  proper  that  he  should 
have  all  tbe  remedies  of  the  original  cred- 
itor, but  no  reason  Is  apparent  why  he 
should  have  any  added  right,  or  why  be 
should  be  privileged  to  keep  alive  In  this 
manner  a  claim  which,  so  far  as  the  debtor 
could  know,  had  long  since  ceased  to  hare 
any  validity.  In  Teberg  v.  Swenson,  32  Kan. 
224,  4  Pae.  88,  this  aspect  of  the  matter  is 
emphasized  by  the  fact  that  the  guarantw 
was  given  a  formal  assignment  of  the  debt. 
The  opinion  concludes  with  the  words: 

"In  the  preset  case,  however,  the  plaintilEs 
did  not  voluntew  to  discharge  the  obligation  uf 
the  defendant.  They  were  bound  by  their  writ^ 
tea  gjiannts  to  pay  tbe  debt  of  tbe  defendant; 
and  when  uiey  paid  the  same  they  took  a  writ- 
ten assignment  of  sudi  debt  fnmi  the  creditor. 
This  gave  them  the  same  right  to  recover  tbe 
debt  from  the  defendant  which  tbe  creditor  pre- 
viously had."  82  Kan.  229,  4  Pac.  S6. 

In  the  present  case  Leslie  was  not  a  snrety 
for  GoxDpton  in  any  weue  that  implied  a  con- 
tractual ration  between  them.  He  had 
made  an  agreonent  with  tbe  owner  of  the 
note  to  see  that  it  was  paid.  On  being  com- 
polled  to  make  payment  in  fulfillment  of  that 
obllgatlim  be  bad  a  remedy  against  Compton. 
but  it  was  hy  virtue  of  his  being  subrogated 
to  the  rights  of  tbe  payee,  or  of  bis  having 
become  the  virtual  purdiaser  of  tbe  note.  If 
Compton  had  requested  the  execution  of  tbe 
guaranty,  or  if  he  had  known  of  it  and  rec- 
ognized it  In  any  way— if  Leslie  had  been  his 
surety  In  the  ordinary  sense — ^he  would  have 
been  chargeable  with  notice  that,  althou^ 
no  action  had  been  brought  against  blm  with- 
in five  years  of  the  maturity  of  the  note, 
proceedings  might  have  been  taken  against 
Leslie,  resulting  in  a  paym«it  which  be 
might  be  called  upon  later  to  make  good. 
But,  as  Leslie  merely  acquired  the  rigtits  of 
a  bolder  of  the  note,  ttw  statute  of  limita- 
tions protected  Compton  against  blm  to  the 
same  extent  as  against  any  other  pandiaser. 
If  It  be  objected  that  as  a  result  of  this  view 
the  statute  of  limitations  had  prevented  a 
recovery  by  Leslie  against  Compton  before 
his  right  of  action  againat  him  accrued,  a 
snfBdent  answer  is  that  no  cause  of  nctlin 
ever  accrued  in  favor  of  Leelle;  be  Is  la  the 
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attitude  of  one  who  baa  bonght  an  outlawed 
claim.  ComptcBi  was  not  at  fiiult  In  tbe  mat* 
ter. 

It,  ti  A  snrety  may  acquire  a  claim  for  re- 
imbursement by  paying  a  debt  which  la  alive 
as  to  bim,  but  outlawed  as  to  tbe  prlndpaL 
Beed  T.  Hnmidireiy.  69  Kan.  15S,  76  Vac.  390. 
A.  guarantor  who  has  bcfeome  such  at  tbe 
request  of  tbe  principal  taaa  the  bweflt  of  an 
ImpUed  promise  of  Indonnity,  and  a  new  and 
lndepend«it  cause  of  action  arises  thereon 
wheseTw  be  is  ctunpdled  to  make  a  payment. 
Irrespective  of  tbe  time  of  maturity  of  the 
original  debt.  But  a  guarantor  who  becomes 
such  by  an  agreement  with  tbe  creditor,  to 
which  tbe  debtor  la  not  a  party,  and  Is  com- 
pelled to  make  payment,  has  no  claim  based 
upon  an  Implied  promise  of  rdmbursement ; 
bis  rights  are  equivalent  to  those  of  a  pur- 
chaser of  the  debt,  and  his  remedy  is  lost 
whenever  an  action  on  that  Is  barred.  No 
inequity  resalts  from  this  view  in  the  pres- 
ent case.  Compton  was  justified  In  believing 
that  the  note  had  been  fnlly  paid  from  the 
proceeds  of  mortgaged  cattle,  or  that  all 
claims  upon  It  bad  been  abandoned.  Leslie 
could  probably  have  protected  himself  by 
giving  Compton  notice  of  his  relation  to  the 
matter,  and  causing  him  to  be  made  a  party 
to  the  action  on  the  note.  At  all  events  the 
running  of  the  statute  In  favor  of  Compton 
was  not  prevented  by  dealings  between  Les- 
lie and  the  holder  of  the  note  of  which  he 
had  no  kDOwledge,  actual  or  constructive. 

While  not  materiel  to  ttie  decision.  It  may 
be  pertinent  to  add  that  the  defendant  claim- 
ed a  meritorious  defense  apart  from  that 
here  considered. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


PHILLIPS  V.  SPHINGEB,  County  Treaaorcr, 
et  aL  (No.  21628.) 

CSapreme  Court  of  Kansas.  Ifey  11, 1918.) 

(Si/ltahiM  fry  tlu  Covri.) 

JCDOimTT  «s>949(2)  —  Beb  Adjudioata  — 
Pleamno. 
A  deed  contained  a  condition  that  the  gran- 
tor should,  during  his  life,  receive  an  annual 
payment  from  tbe  irrantee.  In  an  action  to  en- 
Join  the  taxation,  as  personal  property,  of  the 
grantor's  right  thereunder,  it  is  held  that  a 
prior  adjudication  against  its  taxability  is  suflS- 
ciently  pleaded  by  averments  that  in  a  former 
action  between  the  same  parties,  brought  to 
rentrain  the  collection  of  tbe  tax  asscnsed 
ajiflinst  the  same  right  tbe  year  before,  tbe  same 
issue  had  been  raised,  and  tiat  tbe  court  adjudg- 
ed "that  the  real  estnte   •   •   •   was  conveyed, 

*  *  *  upon  conditions  subsequent,  and  that 
the  assessment  of  plaintiEE  on  account  of  said 
pretended  property  wag  illegal,   •   •   •  and 

*  *  *  that  said  decision  then  had  upon  the 
merits  of  this  matter  in  said  case  rendered  the 
matter  of  assessing  said  property  res  adjudicata." 

Appeal    from    District    Court,  Franklin 

County. 


Actifm  hr  George  E.  PhUUps  against  J.  H. 
Springer,  as  county  treasurer  of  Franklin 
County  and  others.  Demurrer  to  petition 
overruled,  and  defendants  appeal.  Affirmed. 

S.  M.  Brewster,  Atty.  Gen.,  R,  B.  Bed- 
mond,  of  Ottawa,  and  S.  N.  Hawkes  and  Juo. 
L.  Hunt,  both  of  Topeka,  for  appellants.  W. 
B.  feasant,  of  Ottawa,  for  appellee. 

MASON,  J.  In  1915,  George  K,  Phillipa 
and  his  wife  executed  deeds  to  their  severaj. 
children  by  which  they  nmveyed  to  each  a 
tract  of  land,  upon  the  condition  that  the 
grantee  should  amiually  pay  to  them,  or  to 
the  survivor  of  them,  so  long  as  either  should 
live,  the  sum  of  fl  per  acre.  In  1916,  the 
county  commissioners  undertook  to  tax  tbe 
right  of  George  K.  Phillips  to  receive  such 
annual  payment,  and  entered  It  upon  the 
rolls  as  personal  proi>erty  belonging  to  him. 
He  brought  an  action  against  the  commission- 
ers and  treasurer  seeking  to  enjoin  the  col- 
lection of  the  tax,  A  demurrer  to  his  peti- 
tion was  overruled.  The  defendants  elected 
to  stand  upon  their  demurrer,  and  now  ap-. 
peal. 

The  plaintiff  contends  tbat  the  execution 
and  acceptance  of  the  deeds  referred  to  cre- 
ated no  right  or  property  In  him  which  is 
subject  to  taxation,  but  that,  whether  or  not 
he  is  correct  In  that  contention,  the  defend- 
ants are  precluded  from  disputing  It  because 
of  allegations  in  the  petition  which  he  as- 
serts constitute  a  good  plea  of  res  judicata 
as  to  that  matter.  Such  allegations  are  to 
the  effect  that  in  1916,  under  similar  circum- 
stances, a  warrant  based  upon  the  same 
character  of  proceedings  was  about  to  be  is* 
sued  against  the  plaintiff,  and  he  had  then 
sought  and  obtained  a  permanent  Injunction 
against  the  defendants,  forbidding  the  collec- 
tion of  the  tax.  The  defendanto  assert  tbat 
the  matters  alleged  do  not  amount  to  a  prior 
adjudication  of  the  issue  here  presented — 
tbat  the  facts  pleaded  merely  show  that  for 
some  nndisclosed  reason  the  tax  warrant 
that  was  to  have  been  Issued  In  1915  was  not 
valid.  The  rule  Is  Invoked  that  where,  as  In 
this  Instance,  the  second  cause  of  action  is 
upon  a  different  demand,  a  former  Judgment 
operates  as  an  estoppel  only  as  to  matters 
that  were  actually  litigated.  Stroup  v.  Pep- 
per, 69  Kan.  241,  76  Pac.  825.  The  question 
presented  for  determination  is  whether  the 
allegations  of  the  petition,  wben  given  the 
construction  favorable  to  the  pleader  to 
which  they  are  entitled  upon  an  attack  by  de- 
murrer, are  sufficient  to  show  expressly  or 
by  fair  Implication  that  in  the  earlier  case 
the  court  decided  that  the  deeds  created  no 
right  in  the  plaintiff  which  was  subject  to 
taxation  as  personal  property.  The  part  of 
tbe  potion  referring  to  this  phase  of  tbe 
controversy  reads  aa  follows : 

♦That  in  March,  1915,  the  depnty  assessor 
of  said  I'^ankliri  township  and  the  county  clerk 
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of  Fraaklln  county  assoased  thlg  plaintiff  npoa 
BBid  property,  that  is,  the  alleged  property, 
which  they  claimed  plaintiff  owned  by  virtue 
of  said  deede,  and  extended  the  same  upon  the 
tax  rolls  of  Franklin  county,  Kan.,  and  the 
county  treasurer  was  about  to  and  intended  to 
issue  a  warrant  to  the  sheriff  of  Franklin 
county  to  collect  eaid  tax  levied  upon  said 
property,  the  amount  being  $93^,  and  to  pre- 
vent the  iasuance  of  aidd  warrant  this  plaintiff, 
on  February  7.  1916.  dub  filed  in  this  court 
Ub  action  against  all  defendants  in  this  case 
to  enjoin  the  Issuance  and  service  of  such  tax 
warrant.  That  the  defendants  in  this  case  an- 
swered plaintiff's  petition  in  that  case  by  set- 
ting up  that  it  was  a  taxable  property  owned 
by  plaintiff  by  virtue  of  the  provisions  in  said 
deeds,  and  claimed  the  right  to  assess  the  prop- 
erty and  tax  the  plaintiff  tiiereon;  and,  the  is- 
saes  being  duly  joined  in  said  case,  the  same 
was  tried  to  this  conrt,  and,  the  court  having 
beard  the  evidence  fully  of  both  parties  and 
the  argument,  It  was  duly  considered  and  ad- 
Judged  in  said  cause  by  this  court  that  the 
real  estate  described  in  said  deeds  was  con- 
veyed by  this  plaintiff  to  his  said  several  chil- 
dren upon  conditions  subsequent,  and  that  the 
aasessment  of  plaintiff  on  account  of  said  pre- 
tended property  was  illefcal,  and  that  the  defend- 
ants should  be  enjoined  from  collecting  taxes 
thereon,  whereupon  it  was  adjudged  and  de- 
creed by  the  court  in  that  cause  that  the  de- 
fendants herein,  who  were  defendants  in  that 
cause,  be  and  they  were  perpetually  enjoined 
from  issuing,  or  causing  to  be  issued,  any  war- 
rant for  the  collection  at  said  taxes,  and  tbfe 
plaintiff  now  says  that  said  decision  then  had 
upon  the  merits  of  this  matter  in  said  case 
rendered  the  matter  of  assessing  said  property 
res  adjudicata,  and  the  defendants  are  estop- 
ped thereby  and  prohibited  thereby  from  assess- 
ing said  pretended  property  and  from  issuing 
any  warrants  against  this  plaintiff  to  collect 
said  illegal  taxes  thereon." 

It  is  quite  apparent  that  ttie  pleader  had 
Id  mind  end  Intended  to  give  expression  to 
ttie  4dea  that  the  qnestitm  ot  the  taxability 
of  the  plalntifFs  tigbta  under  the  ctrntracta 
evidenced  by  tlie  deeds  was  passed  upon  in 
the  fbrmer  action.  That  allegation  is  n<^ 
made,  however,  as  distinctly  and  explicitly  as 
might  be  desired.  Doubtless  a  motion  tor  a 
more  definite  statement  of  the  plaintiff's 
claims  In  this  regard  wonld  have  elicited  a 
fuller  exposition  of  them.  Possibly  every- 
thing said  in  the  petition  might  have  been 
literally  true,  although  the  detdslon  was  bas- 
ed on  some  defect  peculiar  to  the  tax  pro- 
ceedings ot  ISlBb  No  hint  la  given,  however, 
of  any  challenge  of  the  valliHty  of  the  tax 
excepting  that  based  upon  the  character  of 
the  plaintifTs  rlShts  with  respect  to  the  real 
estate,  ukt  the  repeated  references  to  that 
feature  of  the  matter  would  seem  ratirely 
purposeless,  unless  that  were  the  controlling 
issue.  The  potion  alleged  that  in  the  prior 
action  the  plaintiff  asked  an  Injnuctiim 
against  the  defendants,  restmintng  the  col- 
lection of  a  tax  on  "the  alleged  property, 
which  they  datmed  plaintiff  owned  by  virtue 
of  said  deeds";  that  the  defoidants  answer- 
ed "by  setting  up  that  it  was  a  taxable  prop- 
erty owned  by  plaintiff  by  virtue  of  the  pro- 
visions In  said  deeds,  and  claimed  the  right 
to  assess  the  property  and  tax  the  plaintiff 


thereon" ;  that,  '^be  issues  bdng  duly  join- 
ed  In  ^id  case,  the  same  was  tried  to  this 
court" ;  that  it  was  adjudged  "that  the  real 
estate  described  In  said  deeds  was  conveyed 
by  this  plaintiff  to  his  several  children  upon 
conditions  subsequent,  and  that  the  assess- 
ment of  plaintiff  on  account  of  said  pretend- 
ed property  was  illegal" ;  and  that  "said  de- 
cision then  had  upon  the  meiits  of  this  mat- 
ter in  said  case  rendered  the  matter  of  as- 
sessing said  property  res  adjudicata."  The 
final  allegation  as  to  the  effect  of  the  judg- 
ment partakes  of  the  nature  of  a  legal  con- 
elusion,  but  it  serves  to  interpret  the  other 
allegations  and  to  give  cliaracter  to  them  by 
showing  the  purpose  for  which  they  were  in- 
serted in  the  pleading.  We  think  the  peti- 
tion must  be  deemed  to  sbow,  at  least  by  fair 
inference,  that  In  the  former  action  an  issue 
as  to  the  taxability  of  the  rights  held  by  the 
plaintiff  under  the  deeds  was  raised,  heard, 
and  determined  against  the  defendants.  The 
demurrer  was  therefore  properly  overruled 
on  the  ground  that  estwpel  by  fOnner  adju- 
dication was  sufficiently  pleaded. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


GREAT  WBSTERN  HFO.  CO.  T.  PORTEH 
et  al   (No.  21488.) 

(Supreme  Court  of  Kansas.  May  11,  1918.) 

(SyUahut  by  ihe  Court.} 

1.  gorpobations  «=>428(8)  —  evidencx  «=» 
383(6)  —  Pabol  Evidence  —  Recobd  — 

GUABAHTT— RATinCATION— MxnUTES  OF  AS- 
SOCIATION. 

The  plaintiff  furnished  to  a  building  con- 
tractor certain  machinery  supplies  for  an  ele- 
vator upon  receipt  of  a  letter  from  the  secretary 
of  the  elevator  association  that  the  latter  would 
guarantee  the  payment  of  the  supplies.  The 
minutes  of  the  corporation  recited:  "Directors' 
Meeting,  Oct  2,  1015.  The  secretary  is  hereby 
instructed  to  write  the  Great  Western  Manu- 
facturing Company  •  •  •  Uiat  the  associa- 
tion will  guarantee  the  payment  of  machinery- 
going  into  the  elevator  now  under  construction 
by  G.  A.  Porter,  under  contract"  The  by-laws 
of  the  association  provided  for  monthly  meet- 
ings at  which  all  oflicers  should  submit  state- 
ments showing  all  transactions  rince  the  last 
meeting.  The  corporate  minutes  and  the  secre- 
tary's action  stood  unchallenged  for  several 
months  and  until  the  asgociatioa  was  called 
upon  to  pay  under  its  guaranty. 

**£eM,  that  the  minutes  of  the  corp(»«te  rec- 
ord could  not  bo  impeached  by  the  parol  evi- 
dence of  the  directora,  who  did  not  remember 
the  directors'  meeting  or  what  transpired  there- 
at; ^t  the  association  is  estopped  to  dispute 
the  accuracy  of  its  corporate  ounntes;  that  by 
inaction  of  the  board  of  directors  at  their  sub- 
sequent monthly  meetings  the  association  ac- 
quiesced in  and  ratified  the  conduct  of  the  secre- 
tary. 

2.  GOABAHTT  «=9T(J)  —  Notice  of  Accept- 
ance. 

Notice  of  an  acceptance  of  a  guaranty  is 

not  necessary.  Compliance  or  performance  by 
the  party  for  whose  protection  the  guaranty  is 
given  is  sufficient,  following  Platter  v.  Oreeo. 
§0  Kan.  252. 
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8.  Appeal  and  Ebbob  ^1176(3)— Review- 
Technical  EBBOBa— FiNAi.  Judgment. 
Where  all  the  cootrolUnt;  facts  to  determine 
a  liability  are  establiahed,  and  the  defense  to  the 
liability  wholly  foils,  «  new  trial  is  unnecessary, 
and  final  Judgiaent  on  the  liability  should  be  or- 
dered. 

Appeal  trom'  District  Court,  Sheridan 

County. 

Action  by  the  Great  Western  Manufactur- 
ing Company  against  G-.  A.  Porter  and  anoth- 
er.  Judgment  for  defendants,  and  plaintiff 
appeals.  ReTersed,  wltb  InstruetioDS  to  enter 
Jadement  for  plaintiff. 

F.  A.  Sloan,  of  Hoxle,  and  V/}.  W.  Hooper* 
of  Leavenwortli,  for  appellant.  W.  H.  Gluk 
and  C.  L.  Thompson,  both  of  Hoxlet  for  ap- 
pellees. 

DAWSON,  J.  The  plaintiff  manufacturing 
company  brought  this  action  to  recover  the 
purchase  price  of  certain  madilnery  installed 
by  the  defendant  O.  A.  Porter  in  an  elevator 
constructed  by  him  at  Hoxie  flor  the  defaid- 
ant  the  Fanners'  Union  Go-operative  Aaao- 
dation. 

The  liability  of  Porter  for  the  price  of  the 
goods  Is  not  denied,  but  this  appeal  is  based 
uiKm  the  disputed  question  of  the  assoda- 
tion's  liability  as  Porter's  guarantor.  The 
principal  fftcts  upon  which  j^lnUfl  seeks  to 
fftsten  liability  upon  the  defendant  Farmers' 
Association  are  these: 

In  Septenri>er,  1915,  Porter,  who  had  a  con- 
tract with  his  cod^oidant  to  «ect  an  eleva- 
tor for  the  latter,  ordered  the  machinery  from 
plaintiff.  Plaintiff  declined  to  ship  the  ma- 
chinery without  some  assurance  from  the  as- 
sociation that  paym«it  would  be  forthcoming. 
The  minutes  of  the  association's  corporate 
record  read: 

"Directors'  Meeting,  Oct.  2,  1915. 

"The  secretary  is  hereby  instructed  to  write 
the  Great  Western  Manufacturing  Company, 
Kansas  City,  Mo.,  that  the  company  or  associa- 
tion will  guarantee  the  payment  of  machinery 
going  into  the  elevator  now  under  construction 
by  O.  A.  Porter,  under  contract." 

The  iidalntlff  received  a  letter  fnnn  the  sec> 
retary  of  the  association  whldi  reads: 

"Hoxie,  Kan.,  Oct.  11,  1915. 

"Great  Western  Mfg.  Co..  K.  0.,  Mo.— Gen- 
tlemen :  I  have  been  directed  by  the  Hoxie 
Farmers'  Union  Co-operative  Association  board 
of  directors  to  guarantee  the  payment  of  the 
$256  supplies  for  the  elevator  now  under  con- 
struction by  G.  A.  Porter,  contractor.  The 
Hoxie  Farmers'  Union  Co-operative  Assoda- 
tion,  by  John  W.  Schlicher,  Secretary." 

Aimnt  two  weeks  thereafter  the  defend- 
ant drew  and  delivered  to  Porter  the  follow- 
ing diecfc: 

"Hoxie,  Kan.,  Oct.  27,  1915. 
"The  First  Natioaal  Bank:  $260.00. 

"Pay  to  G.  A.  Porter  B.  O.  contract  or  order 
two  hundred  sixty  oo/ioo  dollars  for  Great 
Western  Elevator  supplies. 

"J.  R.  Cooper, 
"P.  U.  Treasurer." 

Indonied  on  back: 
"G.  A,  Porter." 


Thereafter  the  goods  were  shipped  and  de- 
livered on  November  6, 1915.  The  defendant 
answered: 

"That  this  defendant  never  at  any  tim'e  au> 
tborised  any  one  to  guarantee  the  payment  of 
any  sum  to  plaintiff  herein;  that  this  defendant 
never  received  any  notice  or  claim  from  said 
plaintiff  that  plaintiff  claimed  to  have  any  guar- 
antee from  this  defendant,  or  that  plainnff  had 
not  been  paid  in  fuU  for  all  material  that  it  had 
shipped  to  the  said  G.  A.  Porter,  or  claimed  to 
have  shipped,  until  IcHig  after  this  defendant 
had  made  settlement  in  full  with  the  said  G. 
A.  Porter  for  all  work  and  material  famished 

Sthe  said  G.  A.  Porter  in  the  construcdiion  of 
e  elevator  for  this  defendant;  that  this  defend- 
ant derived  no  benefit  of  any  kind  from  any 
claim  or  arrangement  of  plaintiff." 

The  plaintiff  relied: 

"In  case  said  guaranty  set  out  In  plaintiff's 
petition  filed  herein  was  executed  by  J.  W. 
Schlicher,  secretary  of  the  Farmers'  Union  Co- 
operative Associstion,  without  authority  of  the 
said  Farmere'  Union  Co-operative  Association, 
said  Farmers'  Union  Go-operative  Association 
has  ratified  said  guaranty  by  failing  to  disaf- 
firm same  within  a  reasonable  time  after  ac- 
quiring knowledge  of  said  unauthorized  act  and 
by  accepting  the  benefits  thereunder,  and  that 
said  Fanners'  Union  Co-operative  AssodatloD 
is  therefore  estopped  from  denying  said  guar- 
anty." 

On  these  iasaea  the  cause  was  tried  to  a 
Jury.  The  plaintiff's  «vldeoee  tended  to  sup- 
port the  matters  pleaded  by  it,  the  minutes 
of  the  directors'  meeting,  the  letter  wrlttm 
to  plaintiff  by  the  secretary  of  the  aasoda- 
tlfm,  and  the  company's  diec^  payable  to 
Porter,  for  plaintiff's  supplies  were  likewise 
introduced.  So,  Um,  the  by-lawa  of  the  os- 
sodatiw  were  in  evidence.  Two  of  these,  In 
part,  read: 

"  •  •  •  Regular  monthly  meetings  shall  l>e 
held  on  the  third  Tuesday  of  e&eh  month.  At 
the  regular  meeting  of  the  board  a  thorough 
examination  of  the  affairs  of  the  company  shall 
be  made,  and  all  officers  dull  snbmit  fall  and 
complete  statements  at  such  meetings,  showii^ 
all  transactions  since  the  previous  meet- 
ing.   •    •  • 

"Sec  8.  Quorwn  at  Direeton^  Meetinff. 
Three  members  of  the  board  of  directors  shall 
constitute  a  quorum  to  do  business  at  any  meet- 
ing of  the  board.  A  less  number  may  adjourn 
from  day  to  day  till  a  quorum  can  be  secured." 

On'bebalf  of  the  defendant  elevator  asso- 
ciation the  oral  evidence  tended  to  show  that 
there  was  no  formal  meeting  of  the  directors 
on  October  2, 1915.  The  president  of  the  as- 
sociation, who  was  also  one  of  the  five  di- 
rectors, testified: 

"That  he  was  the  president  of  the  Hoxie 
Farmers'  Union  Co-operative  Association  on 
October  2,  1915,  and  a  director  of  said  union, 
and  that  he  didn't  attend  any  directors  meeting 
on  October  2,  1915,  that  be  was  aware  of; 
that  he  had  no  recollection  and  that  no  knowl- 
edge came  to  him  that  a  meeting  was  held  on 
that  day;  that  there  were  five  directors  of  the 
company  at  that  time,  himself,  Mr.  Burr,  Mr. 
Schlicher,  Mr.  Cooper,  and  Mr.  Wright;  that 
at  no  time  prior  to  October  2,  1915,  or  subse- 
quent to  that  date  or  at  any  other  time  did  be 
have  knowledge  of  the  board  of  directors  mak- 
ing or  InstrucUog  any  one  to  guarantee  the  pay- 
ment of  any  account  of  G,  A.  Porter;  that  the 
matter  might  have  been  talked  of  on  tiie  streets, 
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bnt  tbiere  wu  nerer  any  action  ta^  by  the) 
board  of  directors,  and  tbe  board  of  directors 
did  not  authorize  any  one  to  write  tbe  Great 
Western  Manufacturing  Company  the  letter 
dated  October  11,  1916,  guaranteeing  tbe  pay- 
Dunt  of  $259  for  anppUea  for  tlie  elerator  un- 
der con8tructi<m." 

A  second  director,  F.  M.  Burr,  testified  that 
he  thought  the  directors  had  a  meeting  about 
October  2d,  bnt  did  not  remember  that  the 
guaranty  proposition  had  been  mentioned. 
This  witness  admitted  that  the  secretary  of 
the  company  had  told  him  about  the  guaranty 
"In  the  fall  of  1915."  The  third  director,  I* 
J.  Wright,  did  not  remember  consenting  to 
the  guaranty,  but  did  recall  that  something 
was  said  about  it  Tbe  fourth  director,  John 
Cooper,  did  not  attend  a  directors*  meeting  on 
October  2d,  but  testified: 

"Q.  Did  yon  have  any  ccmTersatioa  with  Mr. 
Schficher  relative  to  tma  matter?  A.  Well,  we 
probably  tidked  It  OTcr  some  time  when  we 
might  hare  met" 

The  attorney  tm  Hie  defendant  association 
testified  that  on  Frtunary  14,  1910,  pursnant 
to  authority  of  the  association  he  bad  writ- 
ten to  tbe  plaintiff: 

"The  union  will  ^ay  your  daim,  if  it  has 
not  been  paid,  but  wiU  expect  you  to  help  tbem 
proaecnte  P(»ier  if  necessary." 

Tbe  verdict  and  judgment  were  for  tbe  de- 
fttidant,  and  tbe  principal  enw  nrged  is  Oiat 
these  are  ocmtrary  to  tbe  evidence. 

t1, 2]  It  Senas  dear  that  tbe  Judgment  can- 
not stand.  Tbe  forgetfnlness  at  tbe  directors 
tondilng  the  meeting  of  October  2d  does  not 
prove  the  defense  which  tbe  association  set 
DP— tbat  it  bad  "never  at  any  time  anthorls- 
ed  any  one  to  guarantee  tbe  payment  of  any 
sum  to  plaintiff  herein."  The  mlnntes  of  the 
corporation  elearly  show  that  tbe  guaranty 
was  authorized  on  October  2d.  Tbe  by-laws 
«bow  tbat  after  tbat  date  regular  meetings 
of  the  directm  were  beld,  or  should  have 
been  held,  on  the  third  Tuesday  of  each 
month.  Several  months  elapsed  before  the 
liability  of  the  association  on  Its  guaranty  be- 
came a  disputed  questltm.  At  these  subse- 
quent monthly  meetings  there  was  ample  cp- 
portnnlty  to  correct  the  minutes  if  they  did  not 
speak  tbe  truA.  Tbe  elraients  of  both  estop- 
pel and  acquiescence  intrude  to  bar  the  de- 
fense pleaded.  Furthermore,  tn  communicat- 
ing with  the  plaintiff  the  secretary  was  act- 
ing within  bodi  tbe  apparent  and  q>eclflc 
scope  of  bis  antbotl^,  and  bis  lett»  bound 
tbe  defendant  association  when  the  plaintiff, 
by  shipping  the  goods  pursuant  to  the  secre- 
tary's assurance,  accepted  and  acted  oa  tbe 
guaranty.  Written  notice  of  acc^tance  was 
not  necessary.  Platter  v.  Green,  26  Kan. 
252;  and  dtatloos  in  note  in  16  U  R.  A. 
(N.  S.)  S55  et  seq. 

[S]  Does  this  cmduslon  leave  anythiog 
on  which  to  base  a  new  trial,  or  should  judg- 
mmt  be  ordered?  ^e  defense  of  want  of 
authority  on  the  part  of  the  secretary  to  ap- 
prise the  plaintiff  that  tbe  association  would 


guarantee  the  payment  failed.  The  minutes 
of  the  corporation,  standing  unchallenged 
and  uncorrected  for  several  months,  estop 
the  defendant  to  deny  the  guaranty.  The 
check  to.  Porter  was  Intended  to  pay  for  plain- 
tiff's supplies.  The  check  soys  so.  That  Por- 
ter converted  the  proceeds  of  tbe  check  does 
not  relieve  tbe  assodatlon  nor  satisfy  plain- 
tiff's claim.  The  attorney's  letter,  written 
with  admitted  authority,  recognizes  and  con- 
cedes the  liability;  the  record  shows  that 
In  no  way  can  the  defendant  rightfully  pre- 
vail; and  since  all  the  material  facts  are  In- 
controvertibly  established,  a  new  trial  would 
confer  no  favor  on  the  defendant,  but  only 
prolong  litigation  over  a  ItablUty  which  de- 
fendant cannot  escape;  and  Judgment  for 
plaintiff  should  foe  directed.  Civ.  Code,  S  5S1 
(Gen.  St.  1915.  §  7485). 

Beversed,  with  instructions  to  enter  Judg- 
ment for  plaintiff.  All  tbe  Justices  concur- 
ring. 

BTJNDT  T.  PBTROLEfM  PRODUCTS  Ca 
(No.  21205.) 

(Supreme  Court  of  Kansaa.    May  11.  1918.)  . 

(Byllahut  &v  the  Court.) 

1.  Masteb  and  Sebvant  4=:33S5(1)— Wobk- 
uen'a  compenbatior  act-^kade  of  wobk 
— Amodnt. 

Under  the  Kansas  statute  a  workman  who 
has  been  engaged  for  a  specific  employment  at 
a  fixed  amount  may  recover  from  bis  employer 
compensation,  based  upon  the  earning  of  per- 
sons in  that  grade  of  service,  for  an  injury  r^ 
ceived  while  working  for  less  wages  in  a  differ- 
ent grade,  to  which  he  had  been  assigned  for  a 
short  time  fay  reason  of  a  temporary  cessation 
of  the  work  for  whicb  he  was  employed. 

2.  Mabieb  and  Sebvant  «=>385(17)— Wobe- 
men's  Compensation  Act  —  Hospitax. 
Chaboes— Statute— "Ob  Beneftt." 

Tbe  provision  of  the  Workmen's  Compensa- 
tion Act  (Gen.  St  1915,  S  5906)  that,  "ia 
fixing  tbe  amount  of  tbe  payment,  a1Iow8no« 
shall  be  made  for  any  payment  or  benefit  which 
the  workman  may  receive  from  the  employer 
during  hia  period  of  incapacity"  authorizes  an 
allowance  for  hospital  charges  of  a  reasoDable 
amount  actually  and  necessarily  incurred  for 
the  benefit  of  the  workman  and  paid  by  the 
employer. 

[Ed.  Note.— For  other  deSnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Benefit.] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Ralph  G.  Bundy  against  the  Pe- 
troleum Products  Company,  to  recover  dam- 
ages under  the  Workmen's  Compensation  Act. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Hodlfled. 

Thomas  E.  Wagstofl,  of  Independence,  for 
appellant  O.  C.  Mosman,  of  Kansas  CltTt 
Mo.,  and  W.  EI  Ziegler,  of  Coff^vUle,  for  ap- 
pellee. 

MASON,  J.  Ralph  Q.  Bundy  recrfved  an 
injury  while  in  the  employ  of  the  Petroleum 

Products  Company,  which  resulted  In  perma- 
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nent  total  dlsaUUty.  He  recovered  4a  Judg- 
ment under  the  Workmen's  Compensation 
Act,  from  wblcb  the  defendant  apueals. 

[1]  1.  The  plalntifr  testified  to  this  effect: 
He  was  employed  to  operate  an  acetylene 
welder.  Ab  the  defendant  had  not  jet  bought 
Its  machine,  he  was  directed  to  work  aa  a 
helper  building  tanks,  and  did  so  fbr  15  days. 
An  agent  then  arrived  with  the  machine,  and 
the  plaintiff  worked  with  him  for  6  daya 
He  then  went  ba<^  to  work  upon  a  tank,  help- 
ing until  the  defoidant  decided  whether  It 
would  buy  the  machine.  His  injury  was  re> 
ceived  that  eTenlng.  Aa  a  tank  builder  he 
was  paid  at  one  time  20  cents  an  hour,  and 
at  the  next  payment  22%  cent*.  Aa  soon  as 
the  acetylene  welder  machine  arrived  he  was 
to  work  on  that  and  receire  40  cents  an  honr. 
A  r^nlar  tank  builder  received  46  and  47% 
cents  an  hour,  deprading  on  whether  he  was 
a  riveter,  heat^,  or  corker.  The  plaintiff 
was  a  "heater."  Hie  was  allowed  compensation 
on  the  basis  of  40  cents  an  hour.  The  de- 
fendant maintains  that  the  award  should 
have  been  computed  upon  the  basis  of  the 
wages  he  was  receiving  for  the  work  he  was 
doing  when  hurt,  22%  cents  an  hour.  Tt% 
statute  as  it  existed  at  the  time  of  the  acci- 
dent provided  for  an  allowance  to  an  injured 
workman  "equal  to  fifty  per  cent  of  his  aver^ 
age  weekly  earnings,"  comimted  according  to 
the  following  rule: 

"  'Average  earnings'  shall  be  computed  In 
such  mann«r  as  is  best  calculated  to  give  the 
average  rate  per  week  at  whicb  the  workman 
was  bdng  remunerated  for  the  fifty-two  weeks 

grior  to  the  accident:  Provided,  that  where 
y  reason  of  the  shortness  of  time  during  which 
the  workman  has  been  in  the  employment  of 
his  employer,  or  the  casual  nature  of  the  terms 
of  the  employment,  It  Is  impracticable  to  com- 
pnte  the  rate  of  remuneration,  regard  shall  be 
had  to  the  average  weekly  amoont  which,  dur- 
ing the  twelve  months  previous  to  the  accident, 
was  being  earned  by  a  person  in  ^e  same 
grade  employed  at  the  same  woA  by  the  same 
employer,  or,  if  there  is  no  person  employed,  by 
a  person  in  the  same  grade  employed  in  the 
name  class  of  employment  and  In  the  same  dis- 
trict."   Gen.  Stat.  1915,  S  5900. 

The  trial  court  must  be  deemed  to  have 
found,  and  the  evidence  warranted  the  flnd- 
ing,  that  the  plaintiff's  regular  work  under 
his  employment  by  the  defendant  was  the 
openation  of  the  acetylene  welder,  and  that 
the  work  he  was  doing  at  the  time  of  his  In- 
Jury  was  temporary,  his  assignment  thereto 
for  a  short  time  being  brought  about  by  ex- 
ceptional circumstances.  In  that  situation 
we  think  the  trial  court  was  Justified  in  hold- 
ing that  the  plaintlfTs  grade  was  that  of  a 
heater  or  operator  of  a  welding  machine,  and 
not  that  ot  a  mere  assistant,  and  that  his 
compensation  was  to  be  computed  on  that 
basis.  The  language  quoted  from  our  statute 
is  substantially  the  same  as  that  of  the  Eng- 
lish act,  the  effect  of  which  under  circum- 
stances similar  to  tliose  here  presented  Is 
thus  stated: 

"In  fixing  the  compensation  of  an  injured 
workman  who  bad  served  the  sams  employer 


in  different  capacities,  the  compeiuatlon  must 
be  based  on  the  wages  the  worlunan  was  earn- 
ing in  the  grade  of  employment  in  which  he  met 
with  the  accident.  But  if  the  workman  is 
regularly  employed  in  one  grade,  and  is  tempo- 
rarily transferred  to  another  grade  in  an  emer- 
gency, the  wages  of  the  latter  grade  do  not 
determine  bia  compensation."  Note,  L.  R.  A. 
1916A,  161.  152. 

The  Industrial  Accident  Board  of  Massa- 
chusetts acted  upOTL  this  theory  in  a  case 
where  a  workman  whose  r^ular  employment 
was  that  of  a  "brewery  worker,"  receiving 
?18  a  week,  was  allowed  compensation  on 
that  basis,  although  the  task  at  which  he  was 
engaged  at  the  time  of  his  Injury  was  help- 
ing in  the  di^ng  of  a  well — work  for  which 
a  day-laborer  received  but  913.50  a  week. 
Coyle  V.  Massachusetts  Employes'  Ins.  Ass'n^ 
2  Mass.  Workm.  Comp.  Cas.  704,  quoted  from 
In  11  N.  C.  C.  A.  380,  381.  The  defendant 
dtes  as  sostalning  its  view  a  recent  Wiscon- 
sin case.  There  a  bystander  lost  his  Ilf» 
while  respOTidlng  to  a  call  made  npon  Mm  by 
a  marshal  for  aid  in  making  an  arrest 
His  widow  was  allowed  to  recover  compen- 
sation from  the  lAty,  based  upon  the  earnings 
of  (me  deling  policeman's  service  in  that  local- 
ity, notwithstanding  that  In  his  own  occupa- 
tion—that ot  a  plumber,  not  In  the  city's  em- 
ploy— ^he  had  received  a  dlffovnt  and  pre- 
sumably a  larger  income.  Village  of  West 
Salem  t.  Industrial  Cmnmlsstoi,  162  Wis.  8T, 
166  N.  W.  929.  TbB  rule  we  declare  here  is 
ttiat  under  our  statute  a  workman  who  has 
been  engaged  for  a  specific  employment  at  a 
fixed  amount  may  recover  from  his  empli^er 
c(»D]>en8BUon,  based  np«a  Uie  eamlDga  of  - 
sons  In  tluit  grade  of  service,  tor  an  Injury 
received  while  working  for  less  wages  in  a 
different  grade  to  whIcb  he  had  been  tempo- 
rarily assigned.  TbSa  principle  obTlousty 
does  not  apply  to  the  case  ot  one  vAo  is 
Injured  In  the  course  of  casual  employment 
by  a  person  other  than  his  r^ular  employer. 

Complaint  is  made  of  the  admission  ot  cer- 
tain evidence,  but  the  competence  of  a  part 
of  It  Is  eatabllsbed  by  wbat  has  already  been 
said,  and  no  prejudice  appears  fnnn  the  ad- 
mls^on  at  the  remainder. 

tl]  2.  The  trial  court  allowed  the  defend- 
ant a  credit  on  account  of  payments  made  for 
medical  attmdance.  nursing,  and  similar 
services.  It  refused,  however,  to  allow  a 
credit  of  9114.7^  claimed  on  account  of  i 
hoB{dtal  bUl  Incurred.  The  defendant  com- 
plains of  the  latter  mlli^.  The  ground  of 
the  disallowance  is  not  definitely  shown.  It 
may  have  bem  because  the  payment  had  not 
been  made  at  the  time  Judgmoit  was  render 
ed.  The  plaintiff  objects  to  the  allowance  be- 
cause the  statute  does  not  contemplate  such  a 
credit,  because  It  was  not  shown  that  the 
amount  claimed  was  reasonable  and  was  nec- 
essarily Incurred,  and  because  the  claim,  if 
valid,  is  one  that  can  be  enforced  against  blm 
directly  by  the  original  claimant.  It  was  in- 
timated In  Cain  v.  Zinc  Co.,  94  Kan.  679.  682, 
146  Pac.  U6e,  148  Paa  261,  that  such  allow- 
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ances  are  autbortzed  by  tbe  {>roTl8loii  ct  the 
statute  tbat  "allowance  shall  be  made  for 
any  payment  or  benefit  wbl(di  tbe  workman 
may  receive  •  •  •  during  his  period  of 
Incapacity."  Gen.  Stat  1915,  8  5906.  aubd. 
"e."  We  think  the  words  "or  benefit"  In  the 
clause  quoted  are  intended  to  cover  payments 
made  for  reasonable  charges  for  necessary 
medical  attendance  and  services  of  like  na- 
ture. Boyd's  Workmen's  Compensation,  8 
535.  The  defendant's  showing  was  technical- 
ly defective,  in  that  it  was  not  made  to  ap- 
pear affirmatively  that  the  charges  were  rea- 
sonable or  the  services  necessary.  There  is 
nothing  In  tbe  record,  however,  to  suggest  the 
contrary,  and  tbe  hearing  was  conducted 
rather  Informally.  It  has  not  been  proved 
tbat  tbe  payment  has  actually  been  made, 
but  we  do  not  uuderstand  tbat  an  Issue  Is 
made  on  that  point.  We  think  tbe  ends  of 
justice  will  be  best  served  by  reducing  the 
Judgment  by  tbe  amount  of  this  claim.  Sndi 
a  reduction  Is  ordered,  unless  tbe  plaintiff 
shall,  within  20  days,  file  in  this  court  a  veri- 
fied denial  of  the  reasonableness  and  neces- 
sity of  the  charge,  or  of  the  payment  of  the 
amount,  In  which  case  further  cmsideraUon 
win  be  given  the  matter. 

The  Judgment  Is  modified  accordingly,  but 
as  no  actual  error  Is  shown  in  the  rulings  of 
the  trial  court  the  costs  of  the  appeal  will  not 
be  divided,  but  wlU  be  taxed  to  the  defendant 
All  the  Justices  concurring. 


UISSOUKI,  K.  &  T.  RT.  CO.  v.  PUBLIC 
UTILITIES  COMMISSION. 
(No.  21531.) 

(Supreme  Court  of  Kansas.    May  11,  1918.) 

(Svllaiua  bv  the  Court.) 

1.  Cabriehs  ^sal2(7),  18(6)— Fbeioht  Rates 
— Unreason  ABLEN  ESS  —  I  hjunctjon— Evi- 
dence. 

Tbe  record  and  the  evidence  examined,  and 
held  sufficient  to  support  a  findlDg  and  judg- 
ment of  the  trial  court  tbat  a  schedule  of  freight 
rates  on  chats,  gravel,  and  rough  gtooe,  from 
Galena,  Kan.,  to  points  ia  Kansas  on  the  Mia- 
Bouri,  Kansas  &  Texas  Railway,  which  was  or- 
dered to  be  established  by  the  Public  Utilities 
Commission,  was  unreasonably  low  and  dis- 
criminate^, and  unjust  to  the  railway  com- 
pany, and  tbat  such  Khedale  of  rates  was 
properly  enjoined. 

2.  Gabrisbs  «=s>12(7)  ~  Freioht  Rates  —  Un- 
rcasonablenebs— Burden  of  Proof. 

A  carrier  may  Bufficieotly  maintain  the 
burden  of  showing  that  a  schedule  of  freight 
rates  is  unreasonaUe  or  Doncompensatory  by 
whatever  evidence  may  be  available,  and  with- 
out undertaking  the  almost  impossible  task  of 
proving  tbe  ultimate  and  controlling  fact  with 
the  prednon  of  a  mathematical  theorem. 

Appeal  fnnn  District  Court,  Shawnee 
County. 

Suit  for  Injunction  1^  the  Missouri,  Kansas 
ft  fTexas  Railway  Company  against  the  Public 
Utilities  Comn^l<Hi  for  the  State  of  Kansas. 


Judsment  for  j^nintlfl,  and  defendant  ap- 
peals. Afflnned. 

r.  S.  Jackson  and  H.  O.  Caster,  both  of 
Topeka,  for  appellant.  W.  W.  Brown  and 
James  W.  Held,  both  of  Parsons,  and  J.  G. 
Slonecker,  of  Topeka,  for  appellee. 

DAWSON,  J.  The  PubUc  Utilities  Com- 
mission appeals  from  a  Judgment  of  tbe  dis- 
trict court  of  Shawnee  county,  ^joining  an 
order  of  the  commission  issued  in  April.  1915, 
directing  tbe  plaintiff  to  publish  and  obserre 
a  new  and  reduced  schedule  of  freight  rates 
on  mine  chats,  grav^,  and  rough  stone,  from 
Galena  to  the  several  stations  on  Its  railway 
in  Kansas  wtthln  150  miles  of  that  dty. 
The  order  was  made  pursuant  to  a  bearing 
before  the  ccnnmlssion  upon  the  complaint  of 
the  Galena  Oommerdal  cnub.  Within  30 
days  thereafter,  tbe  railway  counpany  brought 
this  suit  charging  that  the  freight  rates 
sought  to  be  established  by  tbe  commlaslon 
were  unlawful,  unrea8<Miable,  and  discrimina- 
tory ;  "that  the  said  order  and  schedule  of 
rates  is  unjust  and  that  its  oiforcement  by 
the  defendant  would  deprive  this  plaintiff  of 
its  property  without  due  process  of  law,  and 
deny  to  It  the  equal  protection  of  the  law." 
Issues  were  Joined,  and  certain  statistical  and 
opinion  evidence  was  Introduced,  and  certain 
Incidents  touching  the  commercial  aspects 
of  the  trade  In  chats  In  and  near  Galena 
were  established ;  and  by  agreement  of  part- 
ies the  evidence  presented  to  the  commission 
at  its  bearing  was  also  introduced.  The  find- 
ing of  the  district  court  reads: 

"Tbe  court  finds  the  issues  in  favor  of  the 
plaintiff  and  against  the  defendant  and  that  tbe 
flchedule  of  rates  promulgated  by  tbe  defend- 
ant on  the  5th  day  of  April.  1915,  over  tbe 
lines  of  the  plaintiff  railroad,  from  its  station 
at  Galena  to  <rther  stations  on  its  line,  within 
the  state  of  Kansas,  <m  mine  cbats.  gravel,  and 
rough  stone  is  unreasonably  low  and  discrimi- 
natory, and  would  be  unfnst  to  the  plaintiff 
company." 

On  this  flndli^  tbe  rates  were  enjoined, 
and  the  errors  assigned  challenge  tbe  suffi- 
ciency of  tbe  evidence  upon  which  the  Judg- 
ment Is  based. 

[1]  In  this  behalf  tbe  defendant's  argu- 
ment begins  with  a  reminder  tbat  the  rates 
fixed  by  the  commission  are  presumed  to  be 
reasonable,  and  that  the  hurden  is  on*  the 
plaintiff  railway  to  show  the  contrary.  We 
do  not  understand  that  the  plalntifT  disputes 
this  as  an  abstract  principle.  The  railway 
company  assumed  the  burden  In  the  district 
court  of  overturning  that  presumption. 
Whether  the  evidence  adduced  in  its  behalf 
did  overcome  that  prraumption,  or,  to  put  It 
more  precisely  whether  the  evidence  was  of 
sufficient  probative  force  to  Justify  the  trial 
court  in  finding  that  tbe  presumption  was 
overthrown  and  Oie  contrary  established  Is 
the  only  question  which  this  court  can  con- 
sider. To  determine  this  we  have  not  only 
perused  tbe  abstract;  but  tbe  transcripts  o£ 


4^Por  other  cum  bw  sanw  tople  and  KBT-NUHBBR  In  all  K*]r-N unbared  DIsvbU  u4  Isdsxw 


Digitized  by 


Google 


Kan.)         MISSOURI,  K.  A  T.  BT.  CO.  r.  FUBLIO  UTILITIES  COMMISSION  1023 


the  evidence  presented  to  Oie  commission  and 
to  tbe  trial  court  Ttila  erldenoe  tends  to 
diow  Oiat  for  certain  rate-making  purposes 
Galena  Is  grouped  with  certain  neighboring 
Missouri  towns,  includliig  Joplln,  which  Is 
less  than  8  miles  away,  and  tibat  this  group 
of  towns  enjoys  the  eame  freight  rates  on 
chat,  etc.,  except  that  at  the  time  this  rate 
was  being  considered  by  the  commission,  and 
for  about  a  year  prior  thereto,  there  was  In 
effect  In  Missouri  a  statutory  rate  on  chats, 
etc.,  less  than  the  then  prevailing  Kansas  and 
Interstate  rates.  The  evidence  tends  to  show 
ttiat  for  several  years  prior  to  the  filing  of 
the  complaint  l>efore  the  defendant  commis- 
sion by  "the  Galena  Commercial  Club,  the 
shipment  of  t^at  had  practically  ceased  ex- 
cept for  use  as  railway  ballast  This  was 
partly  caused  by  the  fact  that  Galena  chat 
was  not  of  so  good  a  quality  as  the  chat  ob- 
tainable In  Joplln  and  the  other  towns  group- 
ed with  Galena.  Another  reason  was  that 
these  other  towns  grouped  ^-Ith  Galena  had 
better  facilities  for  loading  the  chat:  and 
the  cost  of  loading  and  transportation  Is 
practically  all  that  the  chat  Is  worth.  At 
the  points  of  production  it  has  no  substantial 
value.  The  Missouri  statutory  rate  which 
appears  to  have  been  accorded  considerable 
weight  by  the  commission  In  fixing  the  rate 
oomplflined  of  had  not  been  long  In  effect, 
and  It  was  not  voluntarily  acquiesced  In  by 
the  railway  company,  and  that  rate  has  since 
been  substantially  Increased  by  the  Missouri 
j«tate  commission.  Freight  rates,  voluntorily 
established  by  carriers,  and  rates  established 
by  outhorlty  of  law,  whether  by  Legislature 
or  by  commissions,  and  rates  Judicially  de- 
termined to  be  reasonable  and  Just,  are  prac- 
tical and  valuable  aids  In  rate  making  ai)d 
In  determining  the  fairness  of  a  disputed 
rate,  provided,  of  course,  that  the  slmilnrlty 
of  the  traffic  conditions  Is  established  or  a 
proper  allowance  is  made  to  overcome  exist- 
ing differences  in  traffic  conditions.  Hallroad 
Co.  V.  Utilities  Commission,  95  Kan.  604,  616, 
148  Pac.  667.  But  a  freight  rate  imposed 
upon  a  carrier  by  whatsoever  authority, 
which  the  carrier  has  not  assented  to,  and 
which  it  has  not  had  a  reasonable  time  and  op- 
portunity to  contest.  Is  of  very  little  pro- 
bative value,  either  for  rate  malting  or  for 
determining  the  reasonableness  of  a  question- 
ed rate,  even  if  the  density  of  traffic  and 
other  pertinent  conditions  attendiug  It  are 
similar,  or  their  proper  relationship  be  con- 
ceded or  established.  It  would  seem  that  the 
abrogation  of  the  Missouri  rate  from  I3ie 
Joplin  groop  points  used  by  the  defendant 
commission  as  an  aid  In  determiidng  the 
rate  from  Galena  here  complained  of.  and 
the  granting  of  a  substantially  higher  rate 
in  lAssouri,  were  evidential  circumstances 
of  considerahle  force  which  the  trial  court 
could  prc^rly  consider  In  determining  the 
reasonableness  and'  justice  of  the  commla- 
slon's  order  eataMlahlng  ntea  oat  of  Oalena. 


The  evidence  also  showed  that  the  use  of 
chat,  etc.,  from  the  Oaloui-JopUn  group  of 
dipping  polnte  comes  in  competlti<ni  with  the 
use  of  gravel  from  Emporia,  Council  Grove, 
and  Cbanute,  and  with  the  use  (tf  crushed 
stone  firom  lola  and  Junction  City ;  and  the 
trial  court  might  pn^ierly  give  some  con- 
sideratlmk  to  those  facts.  We  would  not  Inti- 
mate that  a  rate  from  Galoia  could  not  be 
reduced  because  It  would  unsettle  competi- 
tive c<mdltlOD8  elsewhere,  but  It  is  proper 
to  cwslder  all  these  facte  In  determining 
whethw  a  rate  reduction  is  fairly  designed 
to  measure  the  respecUve  rli^te  of  shinier 
and  carrier,  or  to  discriminate  in  favor  of  a 
shipper  or  GiUpper's  dub  against  rivals  in 
business,  while  larg^  losing  sigbt  of  the  just 
rights  of  the  carrier.  If  the  commission's 
rates  from  Oalena  are  established,  it  would 
bo  possible  for  Galena  chat  to  invade  and 
pre-empt  a  wide  marketing  territory  In 
whlcii  the  producers  of  gravel  and  crushed 
stone  now  meet  and  compete  under  lawful 
and  long-established  Kansas  freight  tariffs. 
Furthermore,  If  fhe  rates  out  of  Galena  are 
to  stand,  Joplln  and  the  other  nearby  points 
in  the  same  group  would  be  entitled  to  a 
reduction  in  their  interstate  rates,  so  that 
they  might  continue  to  enjoy  their  trade  In 
Kansas  territory.  This  is  the  doctrine  of  the 
Shreveport  case.  Railroad  Commission  of 
La.  V.  St.  L.  S.  W.  Ry.  Co.,  23  Interst.  Com. 
Com'n,  81;  Houston  &  Texas  Ry.  v.  United 
States,  234  U.  8.  342,  34  Sup.  Ot  838,  B8 
L.  Ed.  1841;  Railroad  Co.  v.  UtlUtles  Com- 
mission,  93  Kan.  604, 626,  148  Pac.  667,  supra. 
Under  the  doctrine  of  these  cases  the  plaintiff 
railway  Is  forced  to  the  alternative  of  con- 
testing the  Galena  rates,  on  which  little  or 
no  traffic  moves,  and  which  could  In  no  event 
become  other  than  a  negligible  factor  In  Ito 
business,  or  subject  Itself  to  tlie  likelihood  of 
seeing  Its  revenues  depleted  by  a  correspond- 
ing reduction  In  the  Interstete  rates  from 
the  other  Joplln  group  points.  Furthermore, 
If  the  Joplln  Interstate  rates  were  reduced, 
the  superior  guallty  of  Joplln  chat  would 
again  drive  the  inferior  Galena  Chat  out  of 
the  market. 

Whether  this  was  the  course  of  reasoning 
by  .which  the  trial  court  arrived  at  ite  find- 
ing and  Judgment  we  cannot  say ;  but  these 
considerations  were  well  within  the  purview 
of  the  evidence.  There  was  considerable  opin- 
ion evidence  of  experts,  both  fbr  the  plain- 
tiff and  tlie  defendant  Some  of  lAese  were 
traffic  men  of  large  experience;  and,  jrhile 
their  eagerness  to  serve  their  employers  was 
a  thing  to  be  considered  In  w^ghlog  their 
testimony,  tbey  were  subjected  to  aklUful 
cross-examination,  and  the  czperioiced  trial 
Judge  who  beard  th«n  teetiiy  must  be  deem- 
ed to  have  given  proper  weight  to  their  testi- 
mony. Since  exp^  and  opinion  evidence  is 
oompetoit  Ite  value  must  largely  be  left  to 
the  trial  Judge  who  sees  and  hears  the  wit- 
ness his  manner  of  testifying  his  aj^rent 
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candor  and  ftmUlarlty  with  the  subject,  and 
any  Interest  be  may  appear  to  bare  la  tbe 
eontroveny.  In  oar  O|dnlon  tbe  great  pre- 
fKMiderance  of  this  class  of  testimony,  wbat- 
«rer  Its  wortb  misbt  be^  was  tbat  tbe  rates 
ccHoidalned  of  were  unreasonably  low. 

Besides*  the  rednctiUniB  required  by  the 
order  the  commission  are  themselves  ct 
some  eTldentlal  potency.  These  reductions 
run  from  8  per  cent  to  75  per  cent  and 
average  84  per  cent  below  tibe  former,  looff- 
established  rates  on  which  this  commodity 
has  freely  moved  from  points  grouped  with 
<jalena  In  Southeastern  Kansas  and  South- 
western Missouri  tor  many  years. 

[2]  It  is  finally  urged  that  the  railway  com- 
pany did  not  produce  any  figures  showing 
tbe  cost  of  moving  chat  from  Oalena,  and 
therefore  It  was  not  clearly  proved  that  tbe 
rate  complained  of  is  noncompensatory.  Bat 
the  courts  have  recognized  that  this  sort  of 
evidence  Is  seldom,  If  ever,  available:  and. 
untU  railroads  and  ebippers,  or  Legislatures 
and  commissions  and  courts,  or  all  of  them 
together,  can  settle  and  Agree  upon  some 
arbitrary  factor  to  be  Included  as  the  proper 
proportionate  burden  of  investment,  main- 
tenance, administrati<mi  taxation,  wages,  ser- 
vice, etc.,  which  every  commodity  hauled  by 
a  railroad  ^onld  bear,  the  evidence  which 
appellant  says  was  wanting  in  this  case  will 
be  wanting  In  every  case ;  and.  If  the  failure 
to  produce  that  particular  line  of  evidence 
Is  fatal  to  tbe  carrier's  cause,  It  would  al- 
ways be  useless  to  seek  judicial  redress.  A 
freight  rate  lawsuit  Is  In  most  respects  like 
any  other  lawsuit  It  has  to  be  decided  on 
the  evidence  which  the  parties  can  and  do 
presmt  and  }nsitlce  cannot  be  .withheld  be- 
cause a  rate  complained  ct  cannot  be  shown 
with  the  precision  of  a  mathematical  theorem 
to  be  noncompensatory. 

After  a  painstaking  study  of  this  record 
tbe  court  can  discern  no  ground  for  a  re- 
versal, and  therefore  tbe  judgment  la  af- 
firmed.  All  tbe  Justices  concurring. 


In  re  BDREHABTS  ESTATE. 
SKINNER  V.  WEAVER.  (No.  214M.) 
(Snpreme  Court  of  Kansas.   May  U,  1918.) 

(Syllabua  by  the  Court.) 

EXBCUTOBS  AND  ADUimSTSATOBS  ^»451(2)— 
CunC  AQAZNSr  ESTATB— DEMUBBBB  TO  EVI* 
DKNCE. 

The  guardian  of  the  plaintllFs  twother  made 

a  contract  with  plaintiff  by  which  the  latter 
wag  to  board  and  care  for  his  brother  for  92.7S 
per  week.  He  presented  each  month  for  sev- 
eral yean  his  bill  for  compeniatioii  at  this 
rate,  which  the  guardian  paid  him  durioK  the 
time  the  brother  remained  with  him.  His  broth- 
er died  and  an  administrator  was  appointed  for 
the  estate,  when  plaintiff  filed  a  demand  against 
the  administrator  for  additional  compensation, 
elatfflioff  that  tbe  services  rendered  were  worth 
moro  tliao  he  had  been  paid.    BtUd,  on  the 


facts  stated  In  the  opinion,  that  the  eoort  should 
have  sustained  a  demurrer  to  the  evidence. 

Appeal    from    District    Court*  Cowlej 

County. 

In  the  matter  of  the  estate  of  Samu^ 
Burkbart,  deceased,  with  claim  by  John  T. 
Weaver  against  John  W.  Skinner,  adminis- 
trator. Judgment  ft>r  claimant,  and  defend- 
ant appeals.  Reversed  and  canse  remanded, 
wiUi  directions  to  sustain  tbe  demurrer  to 
tbe  evidence. 

Hackn^  &  Moore,  of  Winfleld,  for  appel- 
lant S.  A.  Smith,  ot  Winfleld.  for  airpeliee. 

PORTER,  X  Samuel  Burkbart  and  John 
T.  Weaver  were  balf-brtMihers.  Samuel 
Burkbart*  who  was  unmarried,  was  advanced 
In  years  and  was  weak-minded.  He  owned 
160  acres  of  land  In  Cowley  county  near 
Winfleld.  Some  time  In  1912  be  was  ad- 
judged Incapable  of  transa(*tlng  bu^ess  and. 
John  W.  Skinner  Was  apptdnted  his  guard* 
Ian.  He  went  to  live  with  Weaver  at  tb* 
letter's  bome  under  an  arrangement  between 
the  guardian  and  Weaver  by  wlildi  tbe 
guardian  purchased  enou^  land  from  Wear- 
er upon  which  to  bnlld  a  room  for  Samod 
to  live  in,  and  Weaver  agreed  that  If  this 
was  done  he  would  board  and  care  fbr  Sam- 
uel, for  which  he  was  to  receive  $2.75  per 
week.  The  sum  of  $392.86  was  expended  by^ 
the  guardian  In  building  an  addition  tm 
Weaver's  house  and  In  repairing  and  enlarx- 
ing  tbe  part  owned  by  Weaver.  Samoel 
Burkbart  continued  to  board  with  Weaver 
until  December  20,  1916,  when  he  was  re- 
moved to  a  hospital,  where  he  died  January 
2,  1917.  During  the  time  he  remained  with 
Weaver  the  latter  presented  to  the  guardian 
each  month  bis  account  for  the  compensation 
agreed  upon,  and  was  paid  the  amount  due 
according  to  the  terms  of  the  agreement- 
Shortly  after  Samuel  Burkhart's  death 
Weaver  presented  to  the  guardian  and  was 
paid  his  claim  of  $8,  being  the  amount  due 
for  the  portion  of  tbe  month  of  December 
prior  to  the  time  hla  brother  was  taken  to 
the  hospital.  Thereafter  tbe  guardian  filed 
his  flnai  report,  and  the  probate  court  dis- 
charged him  as  guardian.  After  the  guard- 
ianship matter  had  been  closed,  John  W. 
Skinner  was  appointed  administrator  of  tbe 
estate  of  Samuel  Burkbart  deceased.  Weav- 
er then  filed  a  demand  against  the  estate  in 
which  he  (Calmed  to  be  entitled  to  compen- 
sation for  the  board  and  care  of  Samod 
Burkbart  from  January  1,  1014,  to  May  7, 
1916,  at  the  rate  of  $15  a  month,  and  at  the 
rate  of  $1  a  day,  for  221  days'  board  and 
care  from  May  7,  1016.  to  December  20. 
1916,  aggregating  $647.  The  matter  was  ap- 
pealed to  the  district  court,  where  a  trial 
resulted  in  a  judgment  In  plaintiff's  favor 
against  the  estate  for  tlie  sum  of  $400.  Tba 
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admtiilBtrAtM  brings  the  case  here  for  re- 
Tlew. 

The  theory  vpon  which  Weaver  seeks  to 
recover  against  the  estate  Is  best  explained 
by  hla  own  testimony.  He  testified  that  he 
had  an  onderatandlng  with  the  guardian 
that  he  was  to  be  paid  $2.75  a  weeli  "to  take 
care  of  Samoel  and  look  after  him,  board  blm, 
uid  do  his  mahlng."  He  was  thai  asked, 
"Was  that  a  reasonable  and  fialr  price  A>r  the 
board  at  t3ie  time  when  It  was  made?"  Over 
the  objections  of  ooonsel  for  the  administra- 
tor, be  testified  that  It  was  not  a  fair  ctmtract 
the  last  year  or  two  (tf  Samuel  Burkharfs 
life ;  and,  again,  over  oMections,  was  permit- 
ted to  testify  that  be  did  not  think  it  was  a 
fair  contract  at  dke  time  tt  was  made.  He  ad- 
mitted that  he  Celt  some  moral  obllgatldn  to 
take  care  of  his  half-brother,  who  had  no 
other  place  to  go  and  who  wanted  to  live 
with  him.  Hie  court  overrated  objections  to 
his  testimony  that  reasonable  Gmnpeasatlfm 
fbr  hla  brother's  board.  In  view  of  the  cost 
of  living,  was  $8.50  a  weA ;  that  the  cost  In- 
creased about  half  a  dollar  a  week  eadi 
year  imtll  the  last  year  or  two;  and  that  a 
reasonable  compensation  for  Oie  board  alone 
would  be  from  HJEO  to  95  a  week,  and,  fur- 
ther, that  after  his  brother  suffered  a  par- 
alytic stroke  In  May,  1916,  it  was  worth.  In 
his  opinion,  $15  a  week  to  board  and  care  for 
him.  Mrs.  Weaver  testified  that  at  two  or 
three  times  she  complained  to  the  guardian 
that  they  were  not  getUng  enough  compen- 
sation. Her  testimony,  which  was  quite 
vague  and  uncertain,  was: 

**Wdl,  so  (ftr  as  I  remember,  Ur.  Skinner  said 
he  would  pay  ub  more  in  the  future;  eome- 
tbiag  flimilar  to  that;  I  don't  juat  remember. 
Q.  Said  be  didn't  have  the  money  now.  but  in- 
timated that  be  mi^bt  have  later?  A.  Some- 
thing similar  to  tbat." 

The  plaintiff  himself  did  not  testify  to 
any  af^reement  with  the  guardian  for  ad- 
ditional compensation.  We  think  the  court 
should  have  sustained  the  administrator's  de- 
murrer to  the  evidence.  The  plaintiff  ad- 
mitted making  a  contract  with  the  guardian 
to  board  and  take  care  of  his  brother  for 
$2.75  a  week,  and  the  uncontradicted  evidence 
shows  he  presented  each  month  a  bill  to  the 
guardian  for  compensation  at  the  agreed 
rate,  which  the  guardian  duly  paid.  He  re- 
lies on  the  testimony  of  Mrs.  Weaver  to  the 
effect  that  she  had  some  kind  of  an  under- 
standing vrlth  the  gnardlan  that  at  some  in- 
definite time  In  the  future  he  would  pay 
more,  and  upon  the  claim  that  the  services 
rendered  were  worth  more  than  the  compen- 
sation agreed  upon.  The  plaintiff  had  no 
claim  against  his  brother  In  the  latter's  life- 
time because  Samuel  Bnrkhart  was  under 
the  care  of  a  guardian.  After  Samuel's 
death  and  be/ore  the  appointment  of  an  ad- 
ministrator, the  guardian  paid  the  balance 
claimed  to  be  due  according  to  the  terms  of 
the  agreement.  The  compensation  may  have 


been  inadequate,  bat  It  was  the  amount 
agreed  upon  In  the  ccmtract,  and,  besides, 
the  evidence  shows  that  part  of  the  consider- 
ation agreed  upon  consisted  of  the  money 
expended  by  the  guardian  in  repairing  and 
fixing  up  that  part  of  the  property  belonging 
to  Weaver.  By  presenting  his  claim  each 
mouth  for  the  compensation  fixed  by  the  con- 
tract and  accepting  payment  therefor,  tbe 
plaintiff  is  esto[tped  from  claiming  that  an 
increased  rate  had  been  agreed  upon,  or  that 
he  is  entitled  to  recover  more  because  tlie 
services  rendered  wne  wrath  more  than  the 
contract  price. 

Tbe  Judgment  Is  reversed  and  tbe  cause 
remanded,  with  directions  to  sustain  the  de- 
murrer to  the  evidence.  All  the  Justices 
concurring. 


STBVBNB  V.  KEEOAN.    SAME  v.  HUIAY- 
AN.    SAME  V.  BLOCKER.  (Nos. 
21487,  21516,  21517.) 
(Supreme  Court  of  Kansas.   May  11,  191&) 

(Syllabua       the  Court.) 

1.  Bnxe  AND  Notes  ^»305(1)— Bona  Fide 

PURCHASra— DirSNSa  OB  OotrHTEBOLAU. 

No  defense,  eounterclalni,  or  get-off  can 

reduce  the  amount  of  the  .judgment  that  should 
be  rendered  on  a  negotiable  promlsBory  note 
in  tbe  Iiands  of  one  who  took  it  from  one  who 
daimed  to  hold  it  in  due  coarse,  where  the 
defense  of  want  ef  good  fsith  in  acquiring  the 
note  by  such  bolder  1b  set  up  against  tbe  note, 
and  the  special  findings  of  the  jury  show  that 
tbe  defense  baa  not  been  established  by  the  evi- 
dence. 

2.  Bnxs  AND  Notes  9a»315— Assignicent  — 
Eourms. 

One  who  acquires  a  negotiable  promissorr 
note,  by  an  assignment  written  on  a  separate 
piece  of  paper,  from  one  who  is  not  a  holder 
in  due  conrae,  takes  the  note  subject  to  all 
equities  and  defenses  in  favor  of  the  maker. 

Appeal  from  District  Court,  Marshall 
County. 

Actions  by  F.  L.  Stevens  against  T.  M. 
Keegan,  J.  C.  Mulryan,  and  Charles  Blocker. 
Judgment  for  defendants  in  each  case,  and 
plaintiff  appeals.  Judgments  reversed,  and 
a  new  trial  ordered. 

Guy  S.  Calkins,  of  Iowa  City,  Iowa,  Ira  K. 
Wells,  of  Seneca,  Walter  T.  Griffin,  of  Marys- 
vUle,  and  Godard  &,  Myers,  of  Topeka,  for 
appellant.  W.  J.  Gregg,  of  Frankfort,  W.  W. 
Redmond,  of  MarysvlUe,  and  C.  L.  ^ompson. 
of  Hoxle,  for  appellees. 

MARSHALL,  J.  In  this  action  tbe  plain- 
tiff seeks  to  recover  $2S9.  the  amount  alleged 
to  be  due  on  a  n^tlable  promissory  note. 
He  recovered  judgment  for  $13.92,  and  ap- 
peals. The  note  was  given  by  the  defendant 
to  the  Lyon-Taylor  Company  of  Iowa  City, 
Iowa,  for  a  piano,  a  watch,  and  some  silver- 
ware to  be  distributed  as  prizes  in  a  scheme 
for  advertising  and  promoting  sales  in  the 
business  of  the  defendant,  who  was  a  hard- 
ware merchant  at  Axtell,  Kan.   M.  F.  Price 
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of  Iowa  Clt7i  under  the  trade-Dames  of  the 
I^on-ltaylor  Company,  tlie  Puritan  Manufftc- 
turlng  Company,  and  tbe  SVanklln  Price  Com- 
pany, conducted  tiiree  s^tarate  Unds  of  busi- 
ness. The  one  under  13ie  name  of  tlie  I^ron- 
Taylor  Company  was  tbat  of  increasing  sales 
by  country  merchants  Chrongb  contests,  a 
scheme  of  advertlsinc  planned  and  sold  by 
tbe  ccnnpany.  The  one  under  the  name  of  ttie 
Puritan  Bfanufacturlng  Company  was  that 
of  selling  Jewelty ;  TEUle  the  one  under  tbe 
name  of  the  Franklin  Price  Company  was 
tbat  of  selling  perfumery.  The  d^endant 
signed  an  order  for  a  piano,  a  watdi,  and 
gome  ailTerware,  and  for  tbe  advertising 
matter  and  instructions  that  went  therewith, 
and  put  on  contests  for  tbe  piano,  the  wat^, 
and  tbe  silverware.  Theob  were  to  be  dis- 
tributed as  premiums  to  candidates  recelv- 
iDg  tbe  highest  number  of  votes.  Tbe  con- 
tract contained  the  following  provisions; 

"Inoreaaed  Sale*  Qv,arant«eA. — Sales  preced- 
ing twdve  months  were  $  .    Next  twelve 

months  are  hereby  guaranteed  to  be  f31,200, 
and  if  .092  per  cent,  of  said  salefl  does  not 
amount  to  $280.00  we  hereby  agree  to  pay  to 
purchaser  the  deficiency  in  cash.  We  alao 
agree  to  send  oor  bond  bi  the  sum  of  $1,000.- 
00  to  cover  thla  agreement." 

The  contract  had  printed  thereon  tbe  txA- 
lowlng. 

"Tbe  attached  note  is  tendered  in  settle- 
ment of  this  order  and  the  company  is  au- 
thorised to  detach  same  when  the  order  ia  ac- 
cepted." 

Under  the  contract,  the  goods  described 
i\ere  to  be  shipi>cd  by  tbe  Lyon-Taylor  Com- 
pany to  tbe  defendant  f.  o.  b.  tran^rtatlon 
company.  Tte  Lyon-Taylor  Company  did  not 
ship  some  of  the  goods  promptly,  and  those 
goods  were  not  In.  the  hands  of  the  defendant 
when  tbey  were  to  be  detlvered  to  tbe  con- 
testants as  prliea. 

Tbe  note  sued  oh  was  attadied  to  the  con- 
tract at  tbe  time  It  was  signed,  but  was  de- 
tached befwe  It  was  transferred.  A  copy 
of  the  note  attached  to  Uie  petition  was  in- 
dorsed, 'T^on-Taylor  Company,  by  M.  H. 
Taylor."  Tbe  answer  contained  a  general 
denial,  an  allegation  that  the  plaintiff  was 
not  tbe  owner  of  tbe  note  In  good  taXtti,  and 
tbat  if  be  ever  did  purchase  the  note,  It  was 
after  tbe  maturity  thereof,  wltb  notice  of  tbe 
defenses  and  equities  of  tbe  defendant  fnie 
answer  further  alleged  tbe  failure  of  tbe 
Lyon-Taylor  Company  to  perform  their  part 
of  the  contract,  set  up  a  counterclaim  of 
$175.55,  alleged  damages  In  the  sum  of  $100, 
prayed  judgmmt  for  $271.56,  and  tendered 
into  court  $117.45.  ^e  amount  tendered 
into  court  was  92  hundredths  of  1  i>er  cent, 
of  the  gross  sales  made  by  the  defendant  for 
the  period  agreed  to  under  the  contract  The 
answer  was  verified.  The  Jury  returned  a 
verdict  for  $13.^  in  favor  of  the  plaintiff, 
and  answered  certain  aiieclal  qiwstlons  as 
follows: 

"(4)  Did  the  First  National  Bank  of  Iowa 
City,  Iowa,  acquire  the  note  in  suit  as  collat- 


eral security  OB  or  sbont  the  9th  day  of  Au- 
gust, 1913?    Answer.  Yes. 

"(6)  Was  the  First  National  Bank  of  Iowa 
CitT,  Iowa,  at  the  time  it  took  the  note  in  anf^ 
guilty  of  bad  faith  in  So  dofng?  Answer.  Tea. 

"(6)  If  you  answer  the  above  question  in 
the  affirmative,  then  state  the  particular  facta 
constituting  such  bad  faith.  Answer.  On  ac- 
count of  suits  pending  on  similar  notes. 

"(7)  Did  the  First  National  Bank  of  Iowa 
City,  Iowa,  have  notice  of  any  defect  in  the 
note  in  suit  at  the  time  it  acquired  the  same? 
Answer.  Yes. 

"(8)  If  yon  answer  the  above  gaestion  in 
the  affirmative,  then  state  the  particnlar  facta 
of  which  it  had  notice.  Answer.  By  past  ex- 
perience on  similar  notes." 

There  was  evidence  which  tended  to  show 
tbat  tbe  Puritan  Uanufacturing  Company 
transferred  the  note  to  the  First  National 
Bank  of  Iowa  City,  aa  collat^a],  to  aecare 
the  payment  of  tbe  notes  of  tiiat  company 
aggregating  $8,000;  tbat  about  a  mtmtb  be- 
fore these  notes  became  due,  the  bank  notified 
the  company  tbat  payment  of  tbe  notes  would 
be  expected  at  maturity;  tbat  M.  F.  Price, 
or  Ur.  Taylor,  a  r^memtatlve  <tf  Frio^  went 
to  tbe  plaintiff  and  induced  him  to  go  to  tbe 
bank  and  pun^aae  tbe  notes  of  the  Puritan 
Manufacturing  Company  and  take  the  collat- 
eral then  tatid  tbe  bank  to  aecare  the  pay- 
mait  of  tbe  notes  as  security  In  the  bands 
of  tbe  plaintiff:  tbat  an  arrantement  waa 
then  made  betweeo  Price  or  Taylor  and  tbe 
plaintiff  by  wblch.  if  any  of  tbe  notes  taken 
as  ooUateral  were  unpaid  at  maturity,  audi 
notes  should  be  tamed  ov^  toe  collecUon  to 
an  attorn^  to  be  named  by  Price,  and  tbe 
plaintiff  should  not  be  at  any  loss  or  expense 
on  account  of  sa<A  colleetlon.  Tbe  note  med 
on  was  among  those  held  by  the  bank  as  ool- 
lateral.  and  was.  by  Qie  bank,  turned  over  to 
the  plalntiif. 

[11  1.  The  plaintiff  requested  a  peremptorr 
Instruction  for  Judgment  in  his  favor,  moved 
for  judgment  on  tbe  special  findings  of  tbe 
jury,  and  filed  a  motion  tor  a  new  trial.  In 
which  be  allied  "that  tbe  general  verdict 
and  the  answer  to  tbe  special  questions  are 
contrary  to  the  evidence."  The  request  for 
instructions  and  the  motions  were  denied, 
and  error  Is  assigned  thereon.  The  note  was 
past  due  when  the  plain  tiff  became  the  own- 
er of  it  and  he  was  not  the  bolder  tbf>reof 
in  due  course;  but  he  claims  to  have  derived 
his  title  from  a  holder  In  due  course,  and 
that  therefore,  he  held  tbe  note  free  from 
any  defenses  in  favor  of  the  defendant  Sec- 
tion 6685  of  the  General  Statutes  of  1915 
prorides  that: 

"A  holder  who  derives  his  Utle  throng  a 
holder  in  due  course,  and  who  is  not  himself  a 
party  to  any  fraud  or  illegaliey  affecting  the 
instrument,  baa  all  the  rights  of  aueb  former 
bolder  In  respect  of  all  parties  prior  to  tbe 
latter." 

Sectltm  0570  of  tbe  G«iaal  Statatea  of 
1016  reads: 

"A  bolder  in  dne  course  ia  a  bolder  who  baa 
taken  Uie  instrument  under  the  ft^wing  cod- 
ditions:  (1)  That  it  is  complete  and  regular 
upon  ita  face;  (2)  tbat  he  became  tbe  holder 
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of  it  before  it  vas  overdue,  aod  without  ootice 
that  it  had  been  prerioualy  dishonored,  if  eurh 
was  the  fact;  (3)  that  he  took  it  in  good  faith 
and  for  Talue;  (4)  that  at  the  time  it  vrta  ne- 
Kotiated  to  him  be  had  no  notice  of  an;  in- 
nrmitT  in  tlie  instrument  or  defect  in  the  ti- 
tle of  tbe  person  negotiating  it." 

What  was  there  to  show  that  the  First 
National  Bank  of  Iowa  City  was  not  a  hold- 
er In  due  course?  This  question  is  answered 
by  the  special  findings  of  the  jury.  Those 
findings  were  not  sufficient  to  establish  that 
fact  Neither  the  fact  that  emits  on  other 
notes  of  like  character  given  by  other  par- 
ties, nor  the  fact  that  the  bank  had  prevl- 
onsly  had  like  experience  on  jsimllar  notes, 
was  sufficient  to  establish  that  the  bank  was 
guilty  of  bad  faith  in  taking  the  note  sued 
on,  or  that  it  was  not  the  holder  thereof  In 
due  course.  When  the  note  was  delivered 
to  the  bank,  it  was  indorsed  In  blank  by 
the  payee  thereof.  The  note  was  then  pay- 
able to  bearer,  and  was  negotiable  by  dettv- 
ery.  Gen.  Stat  191S.  |  6661.  The  burden 
was  on  the  defendant  to  prove  that  the  bank 
was  not  the  holder  of  the  note  in  good  faltb. 
Mann  v.  Natitmal  Bank,  34  Kan.  746,  Itf 
Pac.  150;  Savings  Association  v.  Barber,  3S 
Kan.  488,  11  Pac.  830;  Gafford  v.  Hall,  39 
Kaa  166,  17  Pac.  861;  National  Bank  v.  Bl- 
Uott,  46  Kan.  32,  84,  26  Pac.  487 :  Brook  v. 
Teague.  52  Kan.  UO,  125,  34  Pac.  347 ;  Clark 
T.  Skeen,  61  Kan.  526,  632,  60  Pac.  327,  49 
a  B.  A.  190,  78  Am.  St  Rep.  337;  Gen. 
Stat  1915,  I  6686.  Under  the  findlnga  of  the 
jury,  the  Judgment  on  the  note  could  not  be 
reduced  by  any  matter  set  up  in  defense. 

[2]  2.  To  sustain  the  judgment  the  de- 
fendant argues  that  the  evidence  did  not 
prove  the  Indorsement  of  the  note  by  the  Ly- 
on-Taylor Company,  but  did  prove  that  the 
First  National  Bank  of  Iowa  City  acquired 
the  note  from  the  Puritan  Manufacturing 
Company  by  assignment  on  a  separate  sheet 
of  paper.  The  indorsement  of  the  note  by 
the  Lyon-Taylor  Company  was  established 
by  abnndant  evidence.  The  defendant's  con- 
tention concerning  the  transfer  of  the  note 
by  the  Puritan  Manufacturing  Company  by 
asBignm«it  is  base^  on  the  following  testi- 
mony: 

"Q.  Now,  how  did  you  know  whether  you 
were  getting  any  title  to  that  Lyon-Taylor  pa- 
per at  that  time  if  you  did  not  Itnow  who  com- 
posed the  firm?  A.  Because  it  was  indorsed 
by  the  Lyon-Taylor  Company,  and  subsequent- 
ly indorsed  by  the  Puritan  Manufacturing  Com- 
pany, and  the  Puritan  Manofacturing  Com- 
pany guaranteed  to  us  the  genuineness  of  the 
previous  indorsement  Q.  Do  you  want  to  be 
anderstood  as  testifying  that  the  notes  in  suit 
In  these  cases  are  indorsed  by  the  Puritan 
BfannfaotnrinK  Company?  A.  They  should  be 
indorsed  by  the  Paritan  Manufacturing  Com- 
pany: if  not,  the  assignment  was  made  in  sepa- 
rate assignments;  in  any  event  the  genuine- 
ness of  the  paper  would  be  guaranteed  to  us  by 
the  Puritan  Manufacturing  Company." 

Ttie  note  was  not  indorsed  by  the  Puritan 
Manufacturing  Company.    There  was  then 


some  evidence  to  show  that  the  bahk  obtain- 
ed the  note  by  assignment  from  that  com- 
pany. The  Puritan  Manufacturing  Company 
was  not  the  holder  of  the  note  in  due  course. 
The  name  was  one  of  the  trade^names  under 
wliich  M.  F.  Price  did  business,  and  he  had 
notice  of  all  defenses  and  equities  in  fftvor 
of  the  d^endant  If  the  bank  obtained  the 
note  1^  assignment  without  reference  to  the 
Indorsement  of  the  I^on-Taylor  Company,  It 
took  the  note  subject  to  the  equities  and  de* 
fenses  of  the  defendant.  McGmm  v.  Corby. 
11  Kan.  464;  Hadden  r.  Rodkey,  17  Kan. 
429;  Hatch  T.  Barrett  34  Kan.  228,  8  Pac 
129;  Brlggs  v.  Latham,  36  Kan.  206, 13  Pac. 
129;  Offensteln  v.  Weygandt,  80  Kan.  789, 
182  Pac.  991. 

In  Farnswortfa  Burdick,  94  Kan.  749, 
147  Paa  868,  it  was  held  that  the  holder  of 
a  note  by  assignment  wrltt^  on  the  hack 
thereof  la  a  holder  in  due  course;  But  that 
case  does  not  overrule  previous  deci^ons  of 
this  court,  where  ttie  asslgnmoit  is  made  In 
writing  and  Is  not  attached  to  the  note.  The 
plalnttfF  took  the  note  from  the  bank  subject 
to  the  equlttes  and  defenses  of  the  defnid- 
ant 

Other  matters  are  urged  by  the  plaintiff, 
bat  there  la  no  substantial  merit  in  any  of 
than,  and  nam  of  them  is  of  sufflclrat  Im- 
portaiice  to  justly  dlscnssian. 

The  judgment  Is  reversed,  and  a  new  trial 
la  ordered. 

The  same  ordor  is  made  In  Nos.  21616  and 
21517.  All  the  Justices  cmcurring. 


SMITH  et  aL  v.  CITY  OF  COURTLAND 

et  al.  (two  cases).   (Nos.  21725,  21788.) 
(Supreme  Court  of  Kansas.    May  11,  191&) 

fSyllabut  by  the  Court.) 

1.  Municipal  GoBPOBATioifB  «&»301— Ghanoe 
OF  Obadb  Obdirancb— Statute. 

The  statute  providing  that  the  grade  of  a 
street  may  be  established  by  ordinance,  and 
when  so  established  shall  not  be  changed  with- 
out a  three-fourths  vote  of  the  city  council,  does 
not  prevent  the  establishment  of  a  grade  by  any 
other  method  than  the  adoption  of  an  ordinance. 

2.  Municipal  Cobporations  €=3278(3)  — 
Stbeet  Paving— AB8E88MENT8— Statute. 

The  statute  providing  that  for  the  purpose 
of  paying  for  certain  improvements,  after  the 
streets  "have  first  been  brought  to  grade,"  as- 
sessments shall  be  made  upon  the  abutting  prop- 
erty, does  not  fix  the  order  in  point  of  time  in 
which  the  grade  shall  be  established  with  re- 
spect to  the  contracting  for  the  improvemMits 
or  the  levying  of  the  assessments,  but  is  intend- 
ed to  insure  that  the  abutting  property  shall 
not  be  required  to  carry  the  expense  of  bringing 
the  street  to  grade,  liy  providing  that  it  is  only 
the  expense  that  accrues  after  that  work  has 
been  done  which  shall  be  charged  to  the  adjoin- 
ing lots. 

3.  Municipal  Oobpobatioms  4=»323(1, 3)  — 
Stbeet  lUFBOVKHEnT—GsAniNG— Evidence 
—Injunction. 

The  evidence  held  to  warrant  a  finding  that 
the  price  fixed  in  a  contract  for  curbing  and  gut- 
tering certain  streets  included  a  cfaarfe  for 
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brincing  to  tbe  eaUblistied  grade  the  part  of 
the  streets  which  was  to  rapport  the  curb  and 
gutter,  and  therefore  to  justify  an  injunction 
against  ita  enforcement. 

4.  MXTNICIPAI.  COBPOBAHOnS  ^>311,  3^  ~ 
SiSKBT  IHPBOVXKBHT  —  PBOCEIDIIfOS  OT 
OOUITCIL— AlCEVDHENT— ^UTH  OV  RKCOBD— 

Pbbsuhpiton. 
Other  defects  in  proceedings  for  the  improve- 
ment of  streets  considered,  but  not  definitely 
passed  on. 

Appeal  from  District  Ooart,  Republic 
County. 

Action  for  Injanctiom  by  Paul  Smith  and 
others  against  the  City  of  Courtland  and 
others.  Permanoit  Injunction  granted,  and 
defendants  appeal.  Affirmed. 

Vance  &  McTa^a^  of  Belleville,  and  W. 
R.  Mitchell,  of  Mankato,  for  appellants.  N. 
J.  Ward,  of  Belleville,  and  R.  W.  Turner,  of 
Mankato,  for  appellees. 

MASON,  J.  The  city  of  CourUand,  a  city 
of  the  third  class,  let  a  contract  for  curbing 
and  guttering  certain  streets.  Ad  action  wps 
brought  by  several  owners  of  abutting  prop- 
erty, seeking  to  enjoin  the  carrying  out  of 
the  contract  and  the  levying  of  assessments 
to  pay  tot  the  work. .  On  final  hearing  a  per- 
manent Injunction  was  granted,  but  further 
proceedings  under  the  resolatlous  declaring 
the  improvenaent  necessary  were  expressly 
allowed.    The  defendants  appeal. 

The  principal  objection  made  to  the  power 
of  the  city  to  make,  the  Improvements  re- 
ferred to  by  the  means  onployed  is  that  no 
ordinance  has  ever  been  passed  establishing 
the  grade  of  the  streets  affected.  The  plain- 
tiffs contend  that  the  grade  can  be  establish- 
ed only  by  ordinance,  and  that  it  must  be  ea- 
tabUshed  before  any  contract  fi>r  curbing, 
guttering,  or  paving  is  let  Cases  are  cited 
tending  to  support  this  oontaition.  O.  & 
N.  P.  R.  R.  Co.  T.  City  of  Chicago,  174  111 
489,  61  N.  B.  606;  State  T.  District  Court  of 
Ramsey  County,  44  Minn.  244,  46  N.  W.  349. 
It  has  been  held  sufficient,  however,  it  the 
grade  is  fixed  before  tba  Improvement  is 
made.  Allen  t.  City  of  Davenport,  107  Iowa, 
92,  99,  77  N.  W.  6S2.  The  matter  Is  so  largely 
controlled  by  statute  that  Uttle  aid  is 
to  be  derived  from  dedslons  in  another  Juris- 
diction. 

[1]  1.  It  is  true  that  the  passage  of  an 
ordinance  i|  the  natural  method  ot  estah- 
llshing  a  permanent  as  distlngnisbed  from 

a  temporary  rule  or  condition.  Remington 
V.  Walthall,  82  Kan,  234,  106  Pac.  112,  31 
I*.  R.  A.  (N.  S.)  967.  Tet  where  the  method 
of  the  exercise  of  a  power  which  a  dty 
possesses  is  not  prescribed,  it  may  ordinarily 
use  its  own  discretion  in  the  matter,  to  tbe 
extent  at  least  of  employing  any  usual  and 
appropriate  means  for  the  purpose.  28 
Cyc.  275.  It  is  contended  that  the  establish- 
ment of  a  grade  Is  required  to  be  accompUsli- 


ed  through  an  ordinance  by  virtue  of  a  stat- 
ute enacted  In  1909,  reading  as  follows : 

"The  mayor  and  council  of  the  cities  of  tbe 
second  and  third  dass  may  by  ordinance  estab- 
lish tbe  grade  of  any  street  or  alley  in  said  city, 
and  when  tbe  grade  of  any  street  or  alley  shaU 
have  been  so  establisbed  said  xrade  shall  not  be 
changed  until  a  resolution  shall  have  bees  pass- 
ed by  a  three-fourths  vote  of  all  tbe  coundlmen 
elected  declaring  it  necessary  to  change  said 
grade."   Gen.  Stat  1916,  I  887. 

The  power  of  a  city  to  establish  a  grade 
cannot  be  thought  to  be  derived  from  this 
statute,  for  it  existed  prior  to  the  year  named. 
Nor  do  we  regard  the  statute  as  making  an 
ordinance  necessary  to  the  establishment  of 
a  grade  in  all  cases  arising  after  its  ad(^ 
tion.  Its  ^ect  is  to  provide  that  a  grade 
which  is  once  established  by  ordinance  shall 
be  changed  only  by  a  three-fourths  vote.  We 
think  the  mayor  and  council  still  have  au- 
thority, outside  of  this  statute,  to  fix  the 
grade  of  a  street,  and  this  result  may  be 
brought  about  by  any  action,  as  for  instance 
by  a  resolution,  giving  expression  to  a  pres- 
ent intention  to  accomplish  that  purpose. 
See  Wood  v.  Village  of  Pleasant  Ridge,  12 
Ohio  Cir.  Ct  R.  177,  181. 

[2]  2.  The  contention  that  a  grade  must 
be  established  before  a  street  is  curbed  or 
guttered  is  based  upon  the  statute  whleli 
reads: 

"Cities  of  the  third  class  in  their  corporate  cft- 
pacities,  are  authorized  and  empowered  to  enact 
ordinances  for  the  following  pnnoses,  in  addi- 
tion to  other  powers  granted  by  uw:  To  pare, 
curb  and  gutter  any  street,  avenue  or  alley  in 
said  city  and  to  tax  the  costs  and  expenses 
thereof  to  tbe  abntting  property  and  to  issue  im- 
provement bonds  for  tbe  payment  of  tbe  costs 
and  expenses  of  such  improvements  as  herein 
provided.  First,  for  all  tbe  paving,  curbing, 
guttering  and  improvements  of  the  squares  and 
areas  formed  by  tbe  crossing  of  streets,  avmuea 
and  alleys,  tbe  anessment  shall  be  made  tmoa 
all  the  taxable  property  of  the  city.  •  •  « 
Second,  for  paving,  curbing  and  guttering  all 
streets,  avenues  and  alleys  and  for  doing  au  ex- 
cavatlDg  and  grading  necessary  for  the  same,  ex- 
cept the  squares  and  areas  formed  by  the  cross- 
ing of  streets,  avenues  and  alleys,  after  said 
streets,  avenues  and  alleys  have  first  been 
brought  to  grade,  as  now  provided  by  law  to  be 
done,  the  assessments  shall  be  made  for  cadi 
block  separately,  on  all  lots  and  pieces  of  ground 
to  tbe  center  of  tbe  block  on  either  side  of  such 
street,  or  avenue,  the  distance  improved  or  to 
be  improved,  or  on  tbe  lots  or  pieces  of  ground 
abutting  on  such  alley,  according  to  the  assess- 
ed value  of  tbe  lota  or  pieces  of  ground  without 
rega'rd  to  tbe  buildings  or  improrements  thereon, 
which  value  shall  be  ascertained  by  three  dis- 
interested appraisers  appointed  by  the  nuiyer 
and  eouncU.'''   Oen.  Stat.  1916,  I  1974. 

We  do  not  regard  this  as  intended  to  fix 
the  order  in  point  of  time  in  wfai<Ai  the  grade 
shall  be  established  with  respect  to  the  con- 
tracting for  the  improvements  or  levying 
the  assessments.  Its  purpose  as  we  interpret 
it  is  to  insure  that  the  abutting  property 
shall  not  be*  required  to  carry  the  expense 
of  bringing  the  street  to  grade,  by  providing 
that  it  is  only  the  cost  that  accmes  after 
Oiat  has  been  dwe  which  shall  be  charged 
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to  the  adjolidnc  lota.  In  Keys  t.  NeodMha, 
e4  Kan.  «81.  68S,  68  Paa  825,  626,  It  was 
said: 

"Before  a  dty  can  lenll;  levy  a  special  as- 
Mssment  for  baildinji  aidewalks,  it  must  estab- 
lish a  grade  and  bring  that  part  of  the  street 
cot  which  the  walk  ia  to  b«  built  to  the  grade  bo 
established." 

But  the  leasoQ  la  that  nntU.  the  grade  is 
eatabU^ed  It  cannot  be  determined  what 
part  of  the  whole  cost  of  the  Improvement  Is 
Incurred  In  bringing  the  street  to  grade, 
that  portion  of  the  expense  being  chargeable 
to  ^e  dty  geoerallT,  and  not  to  the  abnttlnf 
property. 

[31  3.  An  aagineer  employed  by  the  dty 
prepared  the  spedflcations  on  which  the  con- 
tract was  let  He  testified  that  be  made  a 
survey,  and  ran  levels  the  fall  distance  cov- 
ered by  the  Improvements,  taking  Into  con- 
sideration the  outlying  portion  of  the  town; 
the  curb  and  gutter  were  to  be  built  ac- 
cording to  these  levels— on  the  grade  de- 
termined by  them,  as  marked  by  grade 
stakes;  and  that  he  made  or  was  to  make 
a  survey  of  the  town  snffldently  to  see  that 
It  was  the  correct  grade  for  the  draining 
of  any  other  portion  of  the  town  that  might 
be  later  Improved.  We  think  that  by  en- 
tering Into  a  contract  (authorized  by  ordi- 
nance) for  the  making  of  the  improvements 
in  accordance  with  these  ^>eclficatIon8.  and 
levying  the  assessments  to  pay  thetefor,  the 
dty  authorities  adopted  the  grade  so  indi- 
cated. The  method  pursued  was  vary  in- 
formal, but  doubtless  was  sufficient  to  pre- 
vent the  dty  from  thereafter  disputing  the 
establishment  of  the  grade.  See  O'Leary  v. 
Street  Hallway  Co.,  87  Kan.  22,  128  Pac. 

m 

The  Interest  (tf  the  adjoining  owner  In  hav- 
ing the  grade  established  is  to  be  assured 
that  under  color  of  paying  for  the  curbing 
and  guttering  he  Is  not  required  to  pay  for 
any  part  of  the  grading.  The  engineer  testi- 
fied that  "the  plans,  spedflcatlons  and  pro- 
file did  not  call  for  any  street  grading  or  fill- 
ing"; that  "the  excavations  referred  to  In  the 
qieclfications  was  simply  what  was  necessary 
to  install  the  curbing  and  guttffling";  but 
that  "there  was  some  fllUug  necessary  to  In- 
stall the  cuib  and  gutter" ;  that  "the  de^st 
excavation  would  not  exceed  14  indies,  and 
that  wonld  be  at  the  street  intersectiww" ; 
that  **aie  excavaUon  generally  required  for 
the  work  was  from  8  to  10  inches";  that  "in 
making  (he  estimate  of  cost  for  this  work  he 
did  not  Cfsislder  any  excavatlcm  or  filling  oth- 
er than  that  actoally  connected  with  Hie  curb 
and  gutter  itsAlf.'*  The  representative  ta  the 
company  whlcb  to<*  the  contract  testified 
"that  there  would  be  some  slight  dUferoice 
In  the  cost  of  the  wtn-k  fot  the  different 
blocks ;  that  be  simply  took  tb»  oitlre  street 
Into  conaidwatlon  in  flgoring  cm  the  Job; 
Uiat  as  to  exeavatlona  necessary  tm  the  work, 
be  estimated  that  as  a  whole  it  wonld  be  the 
Sbicteesi  ct  tb»  pavonent  (6  indiea)"— xe- 


feiTing  to  the  guttering;  tbat  "from  a  practi- 
cal standpt^t  there  Is  no  dlffemce  in  the 
elevation  of  the  different  btocka";  that  "he 
figured  nothing  for  extra  excavation  in  any 
one  Uock."  Otbet  wltneeaes  said  that  arane 
of  the  grade  stakes  were  level  with  the 
ground,  some  above  the  ground,  and  some  bel- 
low the  snr£nce,  a  variation  ot  12  Inches  be^ 
Ing  Indicated. 

A  dedaion  In  ta.Yae  of  Uw  validity  of  the 
proceedings  would  have  lnq;>Ued  a  finding  that 
the  variation  between  the  natural  grade  and 
that  established  by  the  dty  was  not  substan- 
tial. But  there  clearly  was  some  difference, 
and  the  court  must  be  deemed  to  have  found 
upon  Buffidmt  evidence  that,  although  small, 
it  was  too  large  to  be  rejected  as  Incmislder- 
able,  thereby  establishing  that  fact  for  the 
purposes  of  this  case.  Some  alight  amount  of 
filling  and  excavating  had  to  be  dime  on  ac- 
count of  this  dtuaUon,  and  presumably  the 
contract  price  was  Infinenced  by  this  fact. 
Therefore  an  expense  of  an  unascertained 
and  unascertalnahle  amount,  which  should 
have  been  borne  by  the  dty  g»ierally,  was 
charged  against  the  abutting  property.  This 
Justified  an  inJuncUim  against  the  canning 
out  of  the  contract  The  objectlim  was  time- 
ly, and  as  the  Improvements  have  not  been 
made,  no  Inegul^  results.  In  Clarke  v.  Law- 
rence, 75  Kan.  26,  88  Pac.  735,  it  was  said: 

"That  some  gradiug  is  necessary  to  level  or 
fill  the  inequalities  in  the  surface  of  a  dirt  road 
to  prepare  it  for  receiving  the  jparement  seems 
eriaent;  also,  that  such  leveling  would  be  a 
□eceasary  incideut  to  the  paving  of  a  street 
even  after  It  had  becoi  brouRnt  to  grade." 

Tbe  "grading"  there  referred  to  was  ob- 
vIonnAy  the  leveling  or  smoothing  over  of 
slight  and  inconsiderable  Inequalities  in  the 
surface  of  the  road  existing  after  it  had 
once  been  completely  "graded"  In  the  sense 
of  being  brought  to  the  eetabUshed  grade. 
Here  the  process  was  that  of  bringing  the 
natural  grade  to  that  fixed  by  the  ei^neer. 

[4]  4.  The  conduslon  reached  requires  the 
affirmance  ot  the  Judgm«it,  and  makes  It  un- 
necessary to  pass  upon  the  effect  of  vartous 
other  Irregnlailtlea  in  the  proceedings,  which 
are  made  the  grounds  <^  objeetbms  by  the 
plaintiff.  Hie  statute  already  dted  seems  to 
otmtonplate  that  the  guttering  at  street  in- 
tersections is  an  improvonent  that  requires 
an  ordinance  fOr  Ite  anUiotlBatlon.  The  or- 
dinance in  this  instance  appears  to  relate 
only  to  curbing  and  guttering  the  parte  of  tbe 
streete  In  front  of  the  Tarloos  Mocks  desig- 
nated. It  is  suggested  that  if  this  were  the 
only  deftet  the  spedal  assessments  might  be 
iq>held  by  treating  the  contract  as  aeverable. 
While  the  agreed  price  ot  the  various  parte 
<^  the  work  is  idiown,  it  may  not  be  entirely 
dear  that  the  Indnslon  of  the  Intersection 
work  was  not  an  Indocement  to  the  other. 
Sedgwick  Oounty  v.  State.  66  Kan.  684,  72 
Pac.  634.  Objectlcm  la  made  because  where 
adjoining  lote  belonged  to  the  same  owner 
they  were  not  acfkarately  assessed.  If  the 
proceedings   were  otherwise  regular  this 
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mi^t  not  be  fittal,  but  the  plan  followed  In 
this  regard  gives  owortnolty  for  a  questlmi 
which  might  better  be  avc^ed. 

The  records  ot  the  proceedings  <^  the  city 
council  Tlth  reference  to  the  proposed  Im- 
provement,  as  origlnf^y  made,  failed  to 
show  a  dne  compliance  with  the  law  In  sever- 
al particulars.  After  this  suit  was  begon  the 
record  was  amended  by  the  acUim  of  the 
coundl ;  the  appar«it  defects  b^g  thus  cnr- 
6d.  Tlie  plalntUts  contend  that  the  amend- 
moit  could  not  properly  be  accomplished  In 
this  manner,  and  at  all  eventa  that  it  conld 
not  affect  their  rights  In  the  action  already 
b^nn.  The  council  had  the  power  to  cause 
the  record  to  be  dianged  so  as  to  show  the 
actual  facts.  In  the  absence  of  a  showing 
to  the  contrary,  the  presnmptlw  must  be 
that  as  finally  adopted  the  record  spoke  the 
truth,  and  no  prejudice  app^rs  to  have  re- 
sulted to  the  plaintlCCs  from  the  ordinal  de- 
fect In  the  entry.  We  understand  this  to 
hare  been  the  view  of  the  trial  court 

The  JudgmMLt  U  affirmed.  All  the  Justices 
concurring. 


STATE  ex  rel.  INTERSTATE  LUMBEE  CO. 
DISTRICT  COURT  OP  FIRST  JUDI- 
CIAL DIST.  IN  AND  FOR  LEWIS  AND 
CLARK  COUNTY  et  al.    (No.  4212.) 

(Supreme  Court  of  Montana.    May  1,  IftLS.) 

1.  VKNtTE  «=»7  — Action   ott   Contbacts  — 
"Mat." 

Under  Revised  Codes,  {|  6001-0608,  desig- 
nating  in  what  county  an  action  for  an^  of  the 
causes  therein  enumerated  must  be  tried  sub- 
ject to  the  power  of  the  court  to  change  the 
place  of  trial  as  elsewhere  provided  in  the  Code, 
section  6604,  providing  that  in  all  other  cases 
the  action  shall  be  tried  in  the  county  in  which 
the  defendants  or  any  of  them  may  reside  at  the 
commencement  of  the  action,  etc.,  and  that  ac- 
tions upon  contracts  "may  *  be  tried  in  the 
county  in  which  the  contract  wag  to  be  i>er- 
fonned,  section  6505,  providing  that  an  action 
may  lawfully  be  tried  in  any  county  unless  de- 
fendant asks  for  a  change  to  the  proper  county 
as  theren  provided,  and  section  6506,  providing 
that  place  of  trial  must  be  changed  on  motion 
(1)  when  county  designated  in  complaint  is  not 
the  proper  county,  (2)  where  there  is  reason  to 
believe  that  an  impartial  trial  cannot  be  had, 
(3)  when  conveyance  of  witness  would  be  pro- 
moted by  change,  and  (4)  wh«i  judge  is  dis- 
qualified, plaintiff  had  the  tight  to  have  an  ac- 
tion on  a  contract  tried  in  the  county  where 
the  contract  was  made  and  was  to  be  perform- 
ed, although  defendant  resided  in  another  coun- 
ty; the  word  "may,"  as  used  in  that  part  of 
section  6004  referring  to  actions  on  contracts, 
having  the  force  of  *'must." 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrsses,  First  and  Second  Series.  May.] 

2.  Statdtes  •s>20G— OOHSTRUCnOK— Ihten- 

TlOIf. 

The  form  of  expressi<m  used  in  a  statute  is 
not  important  when  the  purpose  intended  and 
sought  to  be  accomplished  by  the  Legislature  is 
ascertainable  and  made  reasonably  certain  by 
applying  the  rule  that  every  word  and  clause 
most  be  given  effect  if  possible. 


3.  Venuk  «=s>7  — Aonoir  on  •'Oontbact"  — 
Statdtb. 

The  term  "contract,"  as  used  in  Rev.  Codes, 
S  6004,  providing  that  action  may  be  tried  in 
the  county  where  contract  was  to  be  performed, 
includes  contracts  of  all  kinds  whether  express 

or  implied. 

[Ed.  Note.— For  other  definitiwis,  see  Words 
and  Phrases,  First  and  Second  Series,  Contract.) 

4.  Venue  «ss>68— Motion  fob  Change— Ar- 

nOATITS. 

Shice  by  Rev.  Codes,  |  6504,  plaintiff  la  en- 
titled to  bring  an  action  in  the  county  where 
the  contract  was  to  be  performed,  be  is  also 
entitled  where  place  of  performance  does  not 
appear  from  his  complaint  Bled  in  such  county 
to  defeat  defendant's  motion  to  transfer  to  the 
county  of  defendant's  residence  by  showing 
place  of  performance  of  contract  by  affidavits. 
0.  COUBTS  ^s»204— StTPEBVIBoar  CONTBOL  — 

CnARGE  or  TKinix. 
There  being  no  remedy  by  appeal  fnan  or- 
der granting  defendant's  motion  for  change  of 
venue  or  by  mandamus,  application  to  Supreme 
Court  for  an  order  under  its  supervisory  power 
aBUolling  order  and  requiring  court  to  retain 
case  for  trial  is  the  a^rpropriate  remedy,  aince 
the  court  had  jurisdiction  to  entertain  and  de- 
termine the  motion  rendering  certiorari  and 
prohibition  unavailing. 

Application  by  the  State,  on  the  relation  of 
the  Interstate  Lumber  Company,  against  the 
District  Court  of  the  First  Judicial  District  hi 
and  for  Lewis  and  Clark  Goimty  and  Lee 
Word,  a  judge  thereof,  for  an  order  of  the  Su- 
preme Court  under  Its  supwrlsorjr  power  an- 
nulling an  order  of  said  District  Court  grant- 
ing defendant's  motion  for  change  of  venue  In 
an  action  wherein  relator  was  plaintiff  and 
Jake  Tyanlcb  defendant.  Granted,  and  order 
annulled. 

Henry  C.  Smith,  of  Helena,  for  relator.  W. 
D.  Rankin  and  R.  L.  Dick,  both  of  Heleua. 
for  respondents. 

BRANTLT,  C.  J.  [1]  On  February  11th  of 
this  year  the  Interstate  Lumber  Compaoy,  a 
Montana  corporation,  brought  an  action  In 
the  district  court  of  Lewis  and  Clark  county 
against  Jake  Tyanlcb  to  recover  the  sum  of 
$130.08,  the  agreed  price  of  lumber  sold  and 
delivered  to  him  between  March  29  and  April 
18,  1016,  with  Interest  thereon  from  the  lat- 
ter date.  The  defendant  appeared  Id  the  ac- 
tion by  a  general  demurrer.  At  the  same 
time  he  filed  a  motion  asking  that  the  cause 
be  transferred  to  Silver  Bow  county  for  trial, 
on  the  ground  that  at  the  time  the  action  was 
commenced  and  be  was  served  with  summons 
he  was  a  resident  of  that  county.  Tlie  mo- 
tion was  supported  by  his  own  affidavit  dis- 
closing the  fact  of  his  residence  in  Silver 
Bow  county  and  the  service  of  summons 
there.  The  plaintiff,  not  controverting  these 
facts,  resisted  the  motion  on  the  ground  that 
the  contract  was  made  in  Lewis  and  Clark 
county  and  was  to  be  performed  there,  and 
hence  that  it  had  the  right  to  bring  the  action 
and  have  it  tried  in  that  county.  To  support 
this  contention  it  presented  an  afBdavit  by  Al- 
bert Neider,  Its  general  manager,  whidi  di*- 
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<d08ed  these  facts:  Tbat  at  the  time  the  sale 
was  made,  the  defendant  was  engaged  In'min- 
tos  near  Helena,  In  Lewis  and  Clark  coonty ; 
that  the  lumber  was  sold  to  him  by  the  plain- 
tiff at  Its  place  of  business  in  Helena  and  was 
delivered  to  him  at  his  mine ;  and  tbat  be  used 
the  same  In  the  erection  of  a  building  on  his 
mtnl^  ground,  where  the  said  hnllding  now 
is.  The  statements  contained  In  this  affidavit 
are  not  controverted.  The  coart  ovwmled 
plaintiff's  contention  and  ordered  the  cause 
transferred  to  Silver  Bow  coonty.  Thereup- 
on the  plaintiff  made  application  to  this  court 
for  an  order  under  Its  supervlsOTy  power,  an- 
uuIliDg  the  order  transferring  the  cause  and 
requiring  the  court  to  retain  it  for  trial  in 
Lewis  and  Clark  county.  In  response  to  an 
order  to  show  cause  issued  by  this  coart,  the 
district  court  appeared  by  counsel  and  moved 
to  quash  It  and  dismiss  the  application  upon 
several  grounds,  all  of  which  present  the 
same  gnestlon,  viz.  whether,  upon  the  facts 
stated  in  the  petition  heretofore  recited,  the 
relator  la  entitled  to  the  relief  demanded. 
The  proceeding  was  thereupon  submitted  for 
decision. 

Sections  6601-6603,  inclusive,  of  the  Re- 
vised Codes,  designate  in  what  connty  an  ac- 
tion for  any  of  the  causes  therein  enumerated 
must  be  tried,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial  as  else- 
where in  the  Codes  provided.  Section  6504 
provides: 

"Id  all  other  cases,  the  action  shall  be  tried 
in  the  county  in  which  the  defendants,  or  any 
of  them,  may  resdde  at  the  commencemeut  of  the 
action,  or  where  the  plaintiff  resides,  and  the 
defendants,  or  any  of  them,  may  be  fonnd ;  or 
if  DMie  of  the  defendants  reside  in  the  etate, 
or.  If  residinE  in  the  state,  the  ooun^  in  which 
they  so  reride  be  unknown  to  the  plaintiff,  the 
Kame  may  be  tried  in  an^  county  which  the 
plaintiff  may  designate  in  his  complaint;  and  if 
any  defendant  or  defendants  may  be  about  to 
depart  from  the  state,  such  action  may  be  tried 
in  any  county  where  either  of  the  parties  may 
reside,  or  service  be  had.  Actions  upon  con- 
tracts may  be  tried  in  the  county  in  which  the 
contract  was  to  be  performed;  and  actions  for 
torts  in  the  county  where  the  tort  was  commit- 
ted; subject,  however,  to  the  power  of  the 
court  to  change  the  place  of  trial,  as  provided , 
in  this  Oode.*^ 

L2]  The  first  sentence  of  this  section  Is 
general  in  its  terms,  and  but  for  Uie  last  sen- 
teoce  in  It  would  apply  to  any  action  what- 
soever tor  a  cause  other  than  one  of  those 
enumerated  In  some  one  of  the  preceding 
eections.  The  place  of  trial  la  therein  made 
to  di^pend  upon  the  residence  or  whereabouts 
of  the  defendant  at  the  time  the  action  Is 
commenced.  tThe  last  sentence,  however, 
excepts  out  of  the  application  of  this  general 
provision  actions  upon  contract  and  actions 
for  torts,  and  requires  the  place  of  trial  in 
these  cases  to  be  determined  by  considera- 
tions wholly  apart  from  the  residence  or 
whereabouts  of  the  defendant  In  the  one 
case,  the  place  of  trial  is  determined  by  an 
answer  to  the  inquiry.  Where  was  the  con- 
tract to  be  performed?  and  in  the  otberi 


Where  was  the  tort  committed?  The  use  of 
the  permissive  auxiliary  "may"  instead  of 
"must,"  ffltpressive  of  obllgatioo  or  neoesalty, 
used  In  the  first  sentence,  becomes  of  no  sig- 
nificance when  we  note  that  under  section 
6505  an  action  for  any  cause  may  lawfully 
be  tried  in  any  county  unless  the  defend- 
ant aslcs  for  a  change  to  the  proper  county 
as  therein  provided.  If  it  should  be  as- 
signed a  permissive  force  only,  It  would 
render  the  soitence  meaningless.  This 
would  be  In  violation  of  the  general  rule  of 
construction  applicable,  viz.  tliat  in  constru- 
ing a  statute  every  word,  clause,  and  sen- 
tence must  ue  given  effect,  if  it  is  possible  to 
do  so,  to  the  end  that  Its  different  provisions 
may  be  made  consistent  and  harmonious  and 
each  be  assigned  an  intelligent  meaning. 
State  ex  tel.  Anaconda  C  M.  Co.  v.  District 
Court,  26  Mont.  396,  68  Pac.  570,  69  Pac  103 ; 
Stadler  v.  City  of  Helena,  46  Mont.  128,  127 
Pac.  454  ;  36  Cyc.  1128.  On  the.  other  hand, 
if  it  be  given  the  same  force  as  that  of  the 
auxiliary  "must"  the  sentence  becomes  har- 
monious and  consistent  with  the  rest  of  the 
section  and  thus  expressive  of  a  definite  in- 
tention of  the  Legislature  In  enacting  it,  to 
except  out  of  the  scope  of  the  general  state- 
ment in  the  first  sentence  the  two  classes  of 
cases  mentioned.  We  therefore  hold  that  it 
should  be  given  the  force  of  "must."  True, 
the  sentence  Is  not  expressed  te<^nically  In 
the  form  of  an  exception,  but  mere  form  of 
expresBlon  not  Important  when  the  purpose 
Intended  and  sought  to  be  accomplished  by 
the  Legislature  Is  ascertainable  and  made  psa- 
sonably  certain  by  applying  the  rule  of  con- 
struction referred  to.    36  Cyc.  1106,  1107. 

To  determine,  then,  whether  an  action  in 
either  of  these  two  classes  has  been  com- 
menced In  the  proper  county,  the  only  ques- 
tion the  court  may  consider  and  determine 
Is  where,  in  the  one  case,  the  contract  was 
to  be  performed,  or,  in  the  other,  where  the 
tort  was  committed.  As  will  appear  below, 
our  own  decisions  are  not  In  harmony,  but 
In  two  of  them  at  least  this  court  Impliedly 
adopted  the  construction  we  have  given  tbe 
last  sentence  of  the  section,  by  refusing  to 
recognize  the  residence  of  tbe  defendant  as 
a  material  consideration.  Oels  v.  Helena  & 
Livingston  S.  &  B.  Co.,  10  Mont  524,  26 
Pac.  1000;  State  ex  rel.  Cobnm  v.  District 
Court,  41  Mont  84,  108  Pac  144.  Tbe  first 
of  these  cases  was  an  action  tor  damages 
for  an  Injary  sustained  by  an  emplc^A  of  a 
corporation  doing  business  In  Jefferson  coun- 
ty. The  defendant  moved  to  have  the  action 
transferred  for  trial  to  liftwls  and  Clark 
county,  on  tbe  ground  that  at  tiie  time  It 
was  commenced  defendant  was  a  resident  of 
Lewis  and  Clark  county  and  had  been 
served  with  summons  there.  The  district 
court  overruled  the  motion.  This  court,  aft- 
er expressing  a  doubt  whether  the  cause  of 
action  arose  out  of  contract  or  tort  held 
that  this  Inquiry  was  wholly  immaterial,  he- 
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CBUBe  it  aKMaied  that  If  It  arose  out  of  con- 
tract the  contract  was  to  be  performed  in 
Jriterson  coonty,  and  If  out  of  tort  tbat  tbe 
tort  bad  bem  committed  there,  and  that  the 
motion  vas  properly  denied.  The  second 
case  was  an  appUcatikm  to  this  court  for  a 
wilt  of  prohibition  to  restrain  the  district 
<conrt  of  Broadwater  comity  from  proceeding 
farther  In  an  action  bron^t  by  ptatnttff  to 
recoTor  wages  fbr  work  and  labor  done  for 
the  defendant  in  tiiat  county,  after  it  had 
denied  tbe  motion  of  defendant  asking  that 
the  canse  be  transferred  to  Lewis  and  Clark 
connty,  the  place  of  bis  lesldenea  This 
coart  held  that  the  place  of  performance  of 
the  contract  determined  the  place  of  trial, 
and.  since  It  appeared  that  it  was  to  be  per^ 
formed—^at  Is,  payment  was  to  be  made — 
In  Brradwater  county,  the  proper  place  of 
trial  was  in  that  connty.  The  writ  was  ac- 
cordingly denied.  It  is  not  controverted 
that  the  contract  in  qnestlon  here  was  made 
In  Lewis  and  Olark  connty,  and  that  It  was 
to  be  performed — that  Is,  payment  was  to 
be  made— defendant  at  the  plaintiff's 
place  of  business  there.  Hence  these  cases 
directly  sustain  the  relator's  right  to  have 
the  action  tried  In  Lewis  and  Clark  connty, 
enbject,  however,  to  the  power  of  the  court 
to  order  it  transferred  to  some  other  county 
for  one  of  the  reasons  enumerated  In  one  of 
the  last  three  subdivisions  of  section  6506. 

Counsel  for  defendant  cites  and  relies  up- 
on three  other  decisions  of  this  court,  assum- 
ing that  they  fully  sustained  the  order  of 
transfer  made  In  this  case.  We  concede  that 
they  do,  but  hold  that  they  are  based  npon  a 
misconception  of  the  Intention  of  the  Legis- 
lature In  formulating  tbe  statute.  These 
are:  Wallace  t.  Owsley,  11  Mont  219,  27 
Pac.  790;  McDonnell  v.  Collins,  19  Mont 
372,  48  Pac.  549;  and  Bond  v.  Hurd,  31  Mont 
314,  7S  Pac.  679,  3  Ann.  Cas.  666.  The  flrst 
was  an  action  on  an  account  for  goods, 
wares,  and  merchandise  sold  and  delivered 
to  defendant  in  Lewis  and  Clark  county. 
The  court  held  that  since  it  did  not  appear 
from  the  complaint  where  the  contract  was 
to  be  performed  and  the  affidavits  of  the  re- 
spective parties  were  in  conflict  the  district 
court  erred  In  refusing  to  order  a  transfer 
of  the  action  for  trial  to  Silver  Bow  county, 
the  place  cf  defendant's  residence,  thus 
bringing  tbe  case  within  the  general  provi- 
sion of  the  statute.  Instead  of  within  the 
scope  of  the  exception.  The  second  was  also 
an  action  on  an  account  No  inquiry  was 
made  as  to  where  the  contract  was  to  be  per- 
formed. The  court  held  that  the  action 
should  be  transferred  from  Fergus  county, 
where  It  had  been  commenced,  to  Cascade 
county,  on  the  sole  ground  that  the  defend- 
ants resided  and  had  been  served  with  sum- 
mons in  that  county.  In  the  third  case,  the 
complaint  contained  three  causes  of  action 
on  contract,  the  flrst  and  second  of  which 
were  on  open  accounts,  tbe  allegations  in 
the  third  count  leaving  It  doubtful  whether 


it  was  upon  an  open  account  or  nptm  an  ex- 
press contract  Tbe  a<tion  bad  been  begoa 
In  Bearezbead  county,  where  tbe  plaintifl  re- 
sided. The  dfifiendant  resided  and  bad  been 
served  wtOi  sammws  In  Valley  county.  TIw 
district  court  of  Beavefhead  county  denied 
defendant's  demand  for  a  change  of  place  of 
trial  to  Valley  county.  On  appeal  to  this 
court  the  final  judgment  was  revened  on  tbe 
ground,  among  others,  tbat  tbe  court  erred 
in  refusing  to  transfer  tbe  action.  IncUok- 
tally  It  expressed  the  (pinion  tbat  tbe  last 
sentence  of  sectlw  6604  aK>Ue8  to  actlona 
on  express  contracts  <Hi]y  and  does  not  in- 
clude actions  Ml  implied  contracta.  This 
was  clearly  erroneous. 

[S]  The  term  ''ocmtract'*  as  used  in  tbe 
statute,  not  beiiig  limited  In  meaning  dther 
by  the  context  or  by  any  qualiQring  word, 
must  be  accepted  in  Its  broadest  signification 
and  as  Including  every  kind  of  contract, 
whether  express  or  Implied.  Tbe  error  In 
these  dedsions  was  doubtless  due  to  a  lack  of 
careful  attention  by  court  and  counsel  to 
the  statute.  They  were  all  based  uiwn  deci- 
sions by  the  Supreme  Court  of  California 
construing  the  statute  t^iat  state;  our 
court  evidoitly  having  overlooked  the  pur- 
port of  the  last  sentence  of  tbe  section  of  our 
own  statute,  whldi  Is  not  found  in  the  cor- 
responding section  of  the  California  statute. 
Code  Clr.  Proc.  Cal.  5  396.  We  improve  this 
opportunity  to  call  attenticm  to  them  so  that 
the  confusion  resulting  from  them  may  be 
cleared  away.  s 

We  think  we  have  noticed  all  ttie  dedstona 
which  are  not  in  harmony  with  the  conclu- 
sion herein  expressed.  So  far  as  they  are  not 
they  are  specifically  overruled. 

[4]  The  contention  is  made  by  counsel  for 
the  defendant  court  that  a  defendant  in  the 
particular  action  has  the  right  to  have  his 
motion  for  a  change  of  place  of  trial  deter- 
mined upon  the  condition  in  which  the  actiim 
is  at  the  time  he  first  appeara  therein.  It  is 
true  that  the  motion,  to  be  available  on  the 
ground  that  the  action  has  not  been  conmienc^ 
ed  in  tbe  prc^r  county,  must  be  made  by  de- 
fendant up<m  bis  first  appearance.  Section 
6506.  Rev.  Codes.  It  Is  true,  also,  that  he 
may  not  be  defeated  In  his  motion  by  a  coun- 
termotion  by  plaintiff  upon  a  ground  that 
would  entitle  him  to  a  change  from  the  conn* 
ty  to  which  defendant  has  demanded  that  a 
change  be  made,  as,  for  Illustration,  on  the  , 
ground  of  convenience  of  witnesses,  or  be- 
cause of  prejudice  existing  In  the  people,  by 
reason  of  which  he  cannot  liave  a  fair  and 
impartial  trial.  Wallace  v.  Owsley,  supra; 
State  ex  reL  Stephens  v.  District  Cknirt,  43 
Mont  671.  118  Pac.  268,  Ann.  Cas.  1912C 
343.  There  Is  no  basis,  however,  for  the  con- 
tention in  this  case.  It  may  be  conceded  tbat 
an  action  on  a  contract  which  was  to  be  per- 
formed outside  of  the  state  should  be  com- 
menced in  the  county  of  defendant's  resi- 
dence, and  if  not  commenced  there  may  be  re- 
nwved  there  upon  bis  application;  yet  since 
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under  the  only  meaning  which  can  be  assign- 
ed to  the  last  sentraee  <tf  eecttw  6S(M,  sopra, 
the  plaintUE  Is  entitled  to  bring  his  action  in 
the  county  whoe  the  contract  was  to  be  per- 
fwmed.  it  the  place  of  perfcnrmance  does  not 
appear  from  the  onnplidnt,  then  la  no  valid 
reason  why  he  may  not  defeat  d^iendantfs 
motl<Hi  for  a  transfer  of  the  action  to  the 
county  of  his  residence  by  showing  by  afflda* 
Tit  that  the  contract  was  to  be  performed 
where  the  action  was  commenced. 

[S]  Lastly,  ctmtffltion  is  made  tliat  the  so- 
perrisory  power  of  this  court  shonld  not  be 
exercised  In  this  case,  for  the  reason  that  It 
does  not  appear  that  the  plaintiff  has  suffered 
or  will  suffer  any  prejudice  because  of  the 
order  complained  of.  This  contention  must 
be  overruled.  There  is  no  direct  appeal  from 
the  order.  Rev.  Codes,  |  7098.  Nether  is 
there  remedy  by  mandamus  (State  ex  rel 
Independent  Pub.  Co.  v.  District  Court,  23 
Mont.  329,  58  Pac.  867 ;  State  ex  reL  Woodr 
ward  v.  District  Court,  53  Mont.  S58,  168 
Pac.  1149) ;  and  since  the  court  below  had  Ju- 
risdiction to  entertain  and  determine  the  mo- 
tion, error  in  its  ccmclnslMi  was  not  such  an 
excess  of  Jurisdiction  as  to  rrader  either  cer- 
tiorari or  prohibltl<m  available.  In  tbe  ordi- 
nary course  of  law  the  plaintiff  would  be 
compelled  to  go  to  Silver  Bow  county  and 
submit  to  a  trial  there,  suffering  the  addition- 
al expense  and  inconvoilence  thus  made  nec- 
.  essarj' — an  injustice  for  which,  though  he 
,  should  recover  Judgment  in  the  action,  he 
could  recover  no  compensatloD. 
The  order  Is  annulled. 


STRONG  V.  BUTTE  CENTRAL  &  BOSTON 
COPPER  CORP.  et  aL   (No.  3853.) 

(Supreme  Court  of  Montana.  April  22.  1918.) 

1.  Baskbuftct  4&»214  —  Pabtus  BmnUD 
TO  Affkal— Iktebest  iw  Scrr. 

Where  a  trustee  Id  bankruptcy  has  sold  cer- 
tain propertr  belonging  to  the  bankrupt  subject 
to  an  attachment  Ben,  a  judgment  ia  the  at- 
tachment suit  against  suGh  proper^  cannot  be 
complained  of  by  the  bannupt;  dIb  interest 
not  being  affected. 

2.  Pleadxno  <e=>129<2)  —  Failvbe  to  Dent 
AiXBOATioNa— Effect. 

In  an  action  to  subject  certain  property  to 
an  attachment  lien,  failure  of  tbe  purchaser  of 

the  property  to  deny  the  allegations  of  plaintifTs 
cause  of  action  constituted  a  confession  on  de- 
fendant's part  that  plaintiff's  claims  were  just, 
and  could  not  be  successfully  controverted. 

8.  Pleading  ^»349  — Judohent  on  Plead- 

In  an  action  to  subject  certain  property  to 
an  attachment  lien,  where  the  former  owner  ad- 
mitted a  decree  in  bankruptcy  against  him  and 
the  sale  of  the  property  by  the  trustee,  and  tbe 
purchaser  of  the  property  admitted  the  exist- 
ence of  the  lien,  there  was  no  issue  for  trial,  and 
Judgment  on  the  pleadings  was  proper. 

Appeal  from  District  Court,  Sliver  Bow 
County;  Albert  P.  Stark,  Judge. 

Action  by  L.  Wilton  Strong  against  the 
Butte  Central  &  Boston  Copper  Corporation 
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and  others.  Judgment  for  plaintiff,  and  de- 
fendants Butte  Central  *  Boston  Oovper 
Ci»poratUm  and  Austin  M.  Pinfcham  appeftl. 
Affirmed.  t 

Kremer,  Sanders  &  Kreraer,  of  Sutte,  John 
G.  Brown,  Wm-  Wallace.  Jr.,  and  T.  B.  Weir, 
all  of  Helena,  and  Austin  M.  Plnkham,  of 
Boston,  Bfass.,  for  appellants.  Gunn,  RasCh 
ft  Hall,  of  Helena,  for  respondent 

HOLLOW  AT,  J.  This  action  was  brought 
to  recover  on  money  demands  aggregating 
124,485.44.  with  interest.  The  Butte  Cen- 
tral &  Boston  Copper  Corporation  (herein- 
after called  the  Butte  Central),  the  Freeman 
I.  Davison  Company,  Limited,  the  Trinatlon- 
al  Corpwatlon,  Umited,  Samuel  A.  Hall, 
Freeman  I.  Davison,  and  Robert  G.  McMeekln 
were  made  defendants.  Certain  property 
(hereinafter  referred  to  as  the  Ophlr  claim) 
belonging  to  the  Butte  Central,  was  attached 
at  the  instance  of  the  plaintiff.  There  was 
answer  by  the  Butte  Coitral  and  reply  by 
plaintiff.  Thereafter  the  Butte  Central  was 
adjudged  a  bankrupt,  and  the  trustee  in 
bankruptcy  was  snbstitnted  as  defendant  in 
Its  place.  The  trustee's  answer  was  substan- 
tially the  same  as  that  of  the  Butte  Central, 
and  to  this  answer  reply  was  made.  On  De- 
cember 10.  1910,  upon  a  showing  that  the 
trustee  bad  completed  the  executl<m  of  bis 
trust,  he  was  dismissed  from  tbe  action  and 
the  Butte  Central  again  made  a  party  de- 
fendant Tbereupm  the  plaintiff  filed  an 
amended  complaint,  in  all  essential  respects 
tbe  same  as  the  original,  and  to  this  the 
Butte  Central  interposed  a  demurrer.  On 
October  11,  1913,  plalntifl  filed  a  supplemen- 
tal comfdaint  in  which  the  bankruptcy  pro- 
ceedings are  set  forth  at  length.  The  only 
matters  of  consequence  here  are  that  acting 
under  an  order  of  court  the  trustee  sold  the 
property  belonging  to  tbe  bankrupt  estate.  In- 
cluding the  Ophlr  claim,  and  that  tbe  sale 
was  confirmed.  Walter  S.  Tallant  purchased 
tbe  Ophlr  claim  subject  to  certain  Hens  and 
Incumbrances  not  affected  by  the  bankruptcy 
proceedings,  includhig  the  attachment  in  this 
case,  and  thereafter  Austin  M.  Plnkham  suc- 
ceeded to  Tallant's  interest,  was  made  a 
party  defendant  In  this  action,  and  filed  a 
general  demurrer  to  the  amended  complaint 
and  a  motion  to  strike  tbe  supplemental 
complaint  from  the  flies.  The  demurrer  and 
motion  were  overruled,  and  Plnkham  and 
the  Butte  Central  then  filed  an  answer  and 
afterwards  an  amended  answer  to  the  sup- 
plemental complaint  In  which  they  admit 
every  fact  pleaded,  except  the  all^tlon  that 
the  Ophlr  claim  was  conveyed  to  the  pur- 
chaser subject  to  the  attachment  Hen  in  this 
action.  With  respect  to  that  allegation  it 
ts  alleged  that  the  prc^erty  so  sold  was  con- 
veyed "In  accordance  with  the  contract  made 
for  such  purpose."  It  la  further  alleged  in 
the  amended  answer  that  plaiutUTs  rigbt  to 
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enforce  tbe  Bttachment  Hen  Is  barred  by  the 
proTlskms  ot  sections  6728  and  6446,  Revised 
Codes;  tbat  the  facta  pleaded  In  the  supple- 
mental complaint  ccmstitute  a  departure 
from  the  cause  of  action  stated  in  the  amend- 
ed complaint,  and  that  to  grant  the  praj'er 
of  the  supplemental  complaint  would  amount 
to  a  denial  of  due  process  of  law.  There 
was  a  reply  which  amounts  to  a  general  de- 
nial, and  upon  the  record  as  thus  made  up 
plaintiff  moved  for  a  judgment  autborlzing 
the  sale  of  the  attached  property  to  satisfy 
his  claims.  By  an  order  general  in  terms 
the  court  sustained  the  motion,  and  Judg- 
ment was  entered  accordingly.  The  conclud- 
ing paragraph  of  the  Judgment  recites: 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff  do  not  have  or  recover  any 
other  or  further  jud^ent  in  this  action,  and 
that  said  caqse  be  dismissed  as  to  all  of  the 
defendants,  ercept  the  said  Butte  Central  & 
Bostoa  Copper  Gorp<»«tlon  and  Amtia  M. 
Piakham." 

From  that  Judgment  tbe  Butte  Central 
and  Plnkham  appealed. 

It  is  to  be  borne  In  mind  that  plaintiff  does 
not  seek  a  personal  judgment  against  any 
one,  but  only  a  judgment  subjecting  tbe  at- 
tached property  to  the  satisfaction  of  his 
claims.  If  the  proceeds  trom  the  sale  of 
this  property  fall  to  equal  In  amount  the  ag- 
gregate of  his  claims,  he  loses  the  balance, 
for  he  has  waived  all  right  to  any  further 
relief.  When  the  motion  for  Judgment  on 
the  pleadings  was  submitted,  the  trial  court 
had  before  it  bat  a  single  inquiry.  Are  there 
any  material  issues  fm  trial?  and  In  review- 
ing tbe  judgment  we  must  detwmine  the 
same  question. 

[1]  (a)  Do  the  pleadings  present  a  material 
issue  as  between  plaintifF  ana  the  Butte 
Central?  The  Judgment  runs  only  against 
the  Ophir  claim,  and  all  the  right,  title,  and 
Interest  of  the  Butte  Central  in  that  pr(H>er- 
ty  had  been  sold  by  the  trustee  In  bankrupt- 
cy. Tbe  Judgment  therefore  cannot  affect 
any  Interest  of  that  defendant,  and  it  can- 
not complain. 

(b)  Is  there  any  issue  raised  as  between 
plalntifE  and  defendant  Pinkham?  Plaintiff's 
several  causes  of  action  are  stated  in  his 
amended  comi^aint  The  supplemental  com- 
plaint alleges  ODly  facts  material  to  tbe 
causes  of  action  stated,  and  which  occurred 
after  the  commencement  of  the  action,  viz. 
the  luroceedlngs  In  banlmiptcy  by  wbi(A  the 
Butte  Central  was  divested  of  all  Interest  in 
the  attached  property  and  Pinkbani  raeceed- 
ed  to  an  Interest  in  that  property  subject  to 
plaintiff's  attachment  lien.  When  Plnkham's 
demnrrer  to  the  amended  complaint  and  bis 
motion  to  strike  the  «un>Iemental  complaint 
were  ovetruledr  lie  vas  given  20  days  within 
whldi  to  answer,  and  he  answered  Uie  sup- 
plemental comfdalnt,  but  failed  to  plead  far- 
tber  to  the  amended  complaint  The  trial 
oonrt  bad  tbe  right  to  Indulge  the  presump- 


ttoQ  that  he  had  raised  or  attempted  to 
raise  every  queatiMi  which  be  desired  to 
have  passed  upm. 

[2]  His  failure  to  deny  any  of  the  allega- 
tions  whtdt  state  plaintiff's  canae  of  actitm 
must  be  takui  as  a  confession  on  his  part 
that  the  claims  asserted  by  plaintiff  are 
Just,  and  cannot  be  successfully  controvert- 
ed. The  fact  that  Plnkham's  defotilt  far 
failure  to  answer  the  amended  complaint  was 
never  formally  entered  is  of  no  consequence; 
Herman  v.  Santee,  103  Cal.  519,  37  Pac  EOSi, 
42  Am.  St  Kep.  145.  Strictly  q>eaking,  he 
was  not  in  default,  for  he  had  responded  to 
the  trial  court's  order  and  bad  presented 
such  an  answer  as  he  saw  fit  to  make 

[3]  The  allegations  of  the  supplemental 
complaint  which  disclose  the  proceedings  in 
bankruptcy  are  admitted  speciflcally,  and 
from  those  proceedings  It  appears  that  the 
Ophir  claim  was  offered  for  sale  subject 
to  plaintiff's  attac^im^t  llm;  that  Tallant 
bid  for  tbe  pr<«)erty  snbject  to  that  lien ;  that 
bis  bid  was  accepted  and  the  sale  to  him 
confirmed  by  tbe  court;  so  that  the  answer 
amounts  to  nothing  more  than  an  admission 
that  Plnkham's  Interest  In  the  property  Is 
subject  to  the  satisfaction  of  that  lien,  what- 
ever the  amount  of  it  may  be,  and  since  be 
admits  the  amount  as  claimed  In  the  amend- 
ed|  complaint  he  cannot  be  Injured  a  sale 
of  the  property  to  satisfy  the  Judgm^t  for 
that  amount 

There  is  not  any  merit  In  any  of  the  so- 
called  affirmative  defenses.  There  was  not 
any  Issue  for  trial,  and  the  order  for  judg- 
ment orf  the  pleadings  followed  as  of  course. 
If  the  motion  had  been  beard  and  (letermln- 
ed  upon  the  theory  that  the  allegations  of 
the  amended  complaint  were  in  Issue,  tbe 
judgment  eould  not  bo  jastlfled  and  respond- 
ent could  not  ui^  a  different  theory  in  this 
court  (TVmpRter  v.  Oregon  S.  I*  R.  Co.,  .TT 
Mont  .^135.  96  Pac  717).  but  there  Is  not  a 
suggestion  in  the  record  that  any  such  the- 
ory was  urged  upon  or  adopted  by  the  court 

The  motion  for  Judgment  searched  the  en- 
tire record  as  made,  and  the  order  sustaining 
It  has  but  one  meaning,  namely,  that  in  the 
Judgment  of  the  trial  court  there  was  not 
presented  for  trial  any  material  Issue.  From 
the  correctness  of  that  conclusion  there  is 
no  escape. 

The  judgment  Is  affirmed. 

BBANTLT,  C.  J.,  and  SAXNER,  J.,  coo- 
cnr. 


WHITE  et  a1.  v.  HAGBRRT.    (No.  38f;2.) 
(Supreme  Court  of  Montana.   April  22,  1918.) 

Pleading   ^=>21  —  Inconbistettt  Aexkoa- 

TIONS. 

A  complaint,  in  an  action  against  an  ad- 
ministrator to  recover  for  services  rendered 
decedent,  alleging  in  one  paragraph  that  no  pay- 
ment of  any  Idnd,  either  in  money  or  property, 
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had  been  made  by  deoeuad,  and  la  another 
paragraph  that  payment  for  the  lerTices  had 
been  made  by  deceased  and  applied  by  plaintiffs 
upon  the  purchase  price  of  property  bought  by 
them  from  deceased,  was  demurrabu,  aince  the 
two  allegationa  are  incondst^nt  and  cannot 
Btand  together. 

Appeal  from  District  Court,  Missoula 
County ;  Theo  Lentz,  Judge. 

Action  by  Elarl  D.  White  and  another 
against  Daniel  Hagbery,  as  administrator  of 
the  estate  of  John  F.  Hagbery,  deceased. 
From  a  Judgment  of  dismissal,  plalntifls  ap- 
peal. Affirmed. 

Gilbert  J.  Heyfnm  and  BL  0.  Hulroney, 
both  of  Miswmla.  for  appellants.  Wm.  F. 
Wayne,  of  Missoula,  for  respondent 

STARE,  District  Judge.  According  to  the 
allegations  of  the  amended  complaint  filed  in 
this  action,  it  appears  that  John  F.  Hagbery 
died  in  Missoula  county  on  November  6,  1914^ 
and  that  the  defendant  la  the  administrator 
of  his  estate;  that  between  the  year  1908 
and  the  ninuner  ct  the  year  1912,  the  plain- 
tiffs  performed  certain  swrices  for  the  de- 
ceased, who  owned  and  (qterated  a  randi  in 
Iflaaoula  county^  bat  (paragraidi  4)  "no  pay- 
mmt  of  any  kind  or  duu«cter,  either  In  mon- 
ey or  pn^ierty,  was  paid  by  the  said  3tAm 
F.  Hagbery,  deceased,  to  the  E^aintiffs  here* 
In  for  the  «Ud  services  of  both  of  the  plain- 
tlffii";  that  in  the  Bommer  of  1012  the  de- 
ceased desired  to  sell  his  saU  randi,  and, 
"recognizing  his  Indebtedness  to  the  plaiit- 
tUh  for  such  serTlees  so  rendered,  he  there- 
upon told  them  •  •  *  that  if  he  succeed- 
ed in  maUi^  a  sale  of  said  ranch  for  the 
sum  of  $6,000,  be  would  pay  to  the  plaintiffs 
the  sum  of  92,000  for  their  mid  services," 
but  that  the  deceased  was  unsuccessful  In 
Ids  efforts  to  dispose  of  his  ranch  to  others, 
and  on  Deconber  16,  1013,  acM  the  same  to 
the  plaintiffs  for  the  sum  at  $5,000;  that 
plaintiffs,  as  payment  of  the  purchase  price, 
gave  to  the  deceased  their  promissory  note 
for  |S,000,  due  in  ten  years,  with  interest  at 
the  rate  of  6  per  cent  per  annum,  payable 
annually,  which  note  was  secured  by  a  mort- 
gage upon  the  purchased  property. 

It  Is  next  allied  (paragraph  7),  that  Im- 
mediately after  the  execution  and  delivery 
of  the  note  and  mortgage  to  the  deceased 
by  the  plaintiffs,  and  on  the  16th  day  of  De- 
cember,. 1913,  the  plaintiffs  paid  to  the  de- 
ceased as  a  imyment  upon,  and  part  payment 
of,  said  note,  the  sum  of  $2,000  as  repre- 
sented by  the  Indebtedness  of  the  deceased 
to  the  plaintiffs  for  the  services  rendered  to 
him  by  the  plaintiffs.  That  deceased  then 
and  there  accepted  said  payment  of  $2,000 
as  a  payment  upon,  and  a  part  payment  of, 
said  note  and  mortgnge,  but  that  during  his 
lifetime  he  failed  and  neglected  to  credit  the 
plaintiffs  upon  said  note  and  mortgage  with 
the  said  aura  of  $2,000.  and  that  the  defend- 
ant as  administrator  has  also  failed  and  neg- 
lected, and  at  all  tUnea  since  hla  app(rint- 


ment  haa  refused  to  make  said  Indorsement 
It  is  further  alleged  that  the  plaintiffs  have 
tendered  to  the  defendant  as  administrator, 
the  sum  of  $180  as  full  payment  of  the  in- 
terest due  on  said  note  and  mortgage  for  the 
first  year,  which  offer  and  tender  the  defend- 
ant refused,  and  that  he  threatens  to  fore- 
close said  mortgage  unless  the  plaintUTs  pay 
to  him  the  fuU  siun  of  $300  as  interest  on 
said  note  for  said  first  year. 

The  prayer  is  that  the  defendant  be  re- 
quired to  Indorse  a  credit  of  $2,000  on  said 
note  and  mortgage,  and  that  he  be  OHnpelled 
to  accept  $180  as  full  payment  of  the  first 
year's  interest  on  said  note,  and  that  he  be 
mjoined  from  foreclosing  said  mortgage. 

To  this  amended  complaint  the  defendant 
demurred  on  the  ground  that  It  does  nf>t 
state  fiicts  su£[lcient  to  oonstttate  a  cause  of 
action.  This  demurrer  was  sustained,  and 
the  plaintiffs  granted  20  days  in  which  to 
file  a  6ec<md  amended  complaint,  and,  they 
having  failed  to  do  so,  thereafter  the  d^nlt 
of  the  plaintiffs  for  sudi  failure  was  diily 
entered,  and  a  Judgmrat  of  dismissal  was  en- 
tered against  them,  from  which  order  and 
Judgment  th^  now  prosecute  this  ai^teaL 

The  sole  paint  presented  on  this  anwal  la 
whether  the  court  erred  In  sustaining  the  de- 
murrer to  the  idainttfttf  amended  complaint 

In  paragraph  4  of  the  amuited  complaint 
there  is  the  direct  BUegatiw  that  no  pc^ 
ment  of  any  Und  m  character,  dther  In 
money  or  property,  was  paid  by  the  said 
John  F.  Ha^iery,  deceased,  to  the  plaintlffB 
for  the  said  services  of  both  of  the  plaintiffs. 
In  paragraph  7  ot  the  amended  complaint, 
bowerer,  the  allegations  of  paragraph '4,  in 
so  tar  as  they  relate  to  the  subject  of  pay- 
ment, are  entirely  contradicted,  as  the  es- 
sence of  the  allegatUm  in  the  latttf  para- 
graph is  that  H^bery  did  pay  to  the  plain- 
tiffs the  full  sum  of  $2,00a  which  they  there- 
upon turned  badi  to  him  as  a  payment  upon 
the  note  and  mortgage.  Tbem  allegations 
are  directly  contrary  to  each  other.  One 
necessarily  Infers  the  negation  of  the  other. 
Both  cannot  be  true;  proof  of  one  would  dis- 
prove the  other.  They  are  so  completely  re- 
pugnant as  to  be  self -destructive. 

The  only  object  of  a  lawsuit  is  the  elidta- 
tlon  of  the  truth,  and  the  only  object  of 
pleading  is  to  aid  in  determining  the  truth 
of  the  controversy.  Seattle  Nat  Bank  v. 
Garter,  13  Wash.  281,  43  Pac.  332,  48  L.  R.  A. 
177.  The  rule  is  well  settled  that  inconsist- 
ency between  two  or  more  allegations  contain- 
ed in  a  single  cause  of  action  Is  fatal  if  both 
cannot  possibly  be  true  as  a  matter  of  fact, 
and  ^ther  Is  essential  to  make  out  a  suffi- 
cient case.  1  Abbott's  Trial  Briefs,  656: 
Beed  et  al.  v.  Polndexter,  16  Mont.  294,  40 
Pac.  596.  Clearly  no  greater  latitude  in 
pleading  should  be  allowed  to  a  plaintiff  in 
framing  the  statnnent  of  a  single  cause  of 
action  in  a  complaint  than  is  permitted  to  a 
defendant  in  setting  forth  separate  defenses 
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in  his  answer,  and  this  court  has  held  that, 
although  a  defendant  may  Interpose  Incon- 
sistent defenses,  they  must  not  be  so  far  In- 
consistent that  If  the  allegations  of  tme  are 
true  the  allegations  ot  the  other  must  of 
necessity  be  false.  Johnson  t.  Butte  ft  Su- 
perior Copper  Co.,  41  Mont  158,  108  Pa& 
1067,  48  L.  B.  A.  <N.  S.)  888;  ODonnell  et 
a1.  T.  aty  of  Butte,  44  Bloat  97,  119  Pac. 
281. 

If  a  complaint  containing  allegations  such 
as  these,  which  are  so  inconslst^t  and  re- 
pugnant that  If  one  Is  true  the  other  Is  false 
should  be  held  to  be  a  good  pleading,  it 
would  necessarily  follow  that  it  would  be 
competent  to  Introduce  evidence  to  sustain 
the  Inconsistent  averments,  and  the  plaintifFs 
would  be  allowed  to  assume  the  absurd  posi- 
tion of  testifying  that  they  had  performed 
the  services  for  the  deceased  set  forth  In 
their  amended  complaint,  and  In  one  breath 
to  say  that  he  had  not  paid  them  therefor  In 
ahy  way  or  manner,  either  In  money  or  prop- 
er^, and  In  the  next  breath  to  solemnly  aver 
that  he  had  paid  them  In  fuU  by  giving  them 
credit  for  the  amount  upcm  the  note  repre- 
senUng  the  purdiase  inrice  of  the  ranch  in 
quesUon.  It  cannot  be  contraided  that  such 
a  proceeding  would  611cit  the  truth,  tnr  that 
such  a  pleading  Tronld  aid  In  determining  it 

As  the  allegation  of  nmpaymesit  in  para- 
^ph  4,  and  the- allegaUon  al  payment  in 
paragraidi  7  in  effect  nollify  and  deatn^ 
each  other,  tiie  court  could  not  act  upon  ei- 
ther, hot  W8B  (Aliged  to  disr^iaM  bofli  and 
to  construe  the  pleading  as  though  neither 
were  contained  ttwrein.  State  v.  Foulkes, 
94  Ind.  408. 

Omitting  boflt  ttie  above-mentioned  para- 
graphs from  conMderatlon.  the  amended  com- 
plaint does  not  state  a  canae  of  action,  and 
it  follows  that  the  order  austalnlng  the  de- 
murrer thereto  was  correct,  and  the  Judg- 
ment of  the  lower  court  riunild  and  0i» 
same  la,  affirmed. 

Afflimed. 

SANNBB  and  HOLIjOWAT,  JJ^  concur. 
Hon.  ALBERT  P.  STARK,  Judge  of  the 
Sixth  Judicial  District  attUng  In  place  of 
the  Chi^  Justice. 


In  re  WADDELL.   (Na  4171.) 
(Supreme  Court  of  Montana.   April  26,  1918.) 

1.  Attobhet  and  Oumrr  ^s>53(2)— Dibbae- 

HIIVT— MlBCON  nUCT— E  VIDEN  CE. 

Evidence  keld  to  show  that  an  attorney  was 
employed  by  a  client,  and  after  discbarge  from 
the  case  for  inexcusable  delay  appeared  for  the 
adverse  party  without  retunung  expense  money 
to  the  first  cfient,  reqniriiv  that  he  be  disbarred. 

2.  Attobnbt  awd  (Xient  4=944(1)  —  Disbab- 

ICBNT— MlBCOKTDtlOT. 
Where  an  attorney  settled  a  claim  in  full, 
Imt  gave  part  of  tbe  mmey  bach,  netting  lesa 
than  he  was  authorised  to  settle  for,  biding  the 


true  sstdamant  fnm  Us  cUoit  Iw  will  be  de- 
barred. 

3.  Attobnbt  ano  Ozjbitt  llQi)— Dibbab- 

UXNT— MiSAPPBOPBIATION. 
Where  an  attorney  fails  witfaoat  reascm  to 
tarn  over  to  bis  client  money  collected  for 
months  after  ctdlectlon,  he  will  be  disbarred. 

Proceedings  to  disbar  John  Ii.  WaddeU, 
an  attorney.  Disbarred. 

Mclntire  &  Murphy,  of  Helena,  fear  accused. 
S.  C-  Ford,  Atty.  Gen.,  and  A.  A.  Grorud. 
.Vsst  Atty.  Gen.,  for  respondent 

HOUiOWAY,  J.  Joha  L.  Waddell,  an  at- 
torney admitted  to  practice  law  in  this  state, 
was  accused  1^  the  Attorney  General  d. 
unpTofes^onal  conduct  in  a  ccMnplaint  wbldi 
contains  four  charges.  After  Issnea  were 
Joined,  a  bearing  was  bad  before  A.  C.  Schud- 
der,  referee,  and  a  report  of  tbe  proceedings 
has  been  filed  in  tills  court  We  deem  it 
uDoecessary  to  consider  but  two  at  the 
cbarges. 

11]  1.  In  May,  1915,  Travem  Daniel,  Jr., 
wrote  to  the  accused  complaining  of  certain 
acts  of  one  W.  P.  Moncnre,  and  soliciting  ad- 
vice and  information  cmcernlng  the  tem» 
upon  whldi  the  accused  would  undertake  to 
prosecute  certain  actions  for  Daniel  and  Ids 
wife  against  Mtmcure.  Later  Daniel  and 
wife  conferred  personiOly  with  the  accused, 
gave  to  blm  a  statemoit  of  the  facts  con- 
cerning th^  grievances,  and  paid  him  yoo 
to  cover  court  costs  and  expenses,  tnie  Biig<- 
gestloo  was  made  that  F.  Y.  B.  CMllns,  of 
fy)r8yth,  should  be  secured  to  assist  die  so- 
cused  In  handling  the  business  for  Daniel 
and  wifb.  Beginning  with  June  8th,  and 
continuing  until  November  16,  1M6,  tbe  Sfr- 
cuaed  wrote  to  Danid  some  12  letters,  eadi 
referring  to  the  Moncure  matters  and  tlw 
adUtms  to  be  brou^t  fbr  Daniel,  his  wife,  or 
both  of  Uiem.  A  brl^  refnence  to  some  <tf 
these  letters  will  serve  to  Ulustrate  the  chai^ 
acter  <tf  all  oC  than.  On  June  Sth  he  wrota 
that  be  would  see  CidUn^  and  "go  Into  every 
pbaae  of  tbe  case,**  and  would  have  Danid 
and  wlfb  come  to  Hardin,  "and  we  will  prfr 
pare  Uie  papers  fbr  filing."  On  June  21st  hs 
wrote  that  he  had  comideted  a  thorough  In- 
vestigation of  the  facts,  "and  in  a  tew  days 
I  wUl  try  to  arrange  matters  here  ao  that 
I  can  see  <me  or  both  of  you  relative  to  the 
signing  of  necessary  papers  uid  other  pre* 
llminary  arrangements  belan  aietual  filing  of 
the  suit"  Later  In  June  he  wrote  *thiit  he 
would  see  Collins  on  July  6th  or  eth,  and  said 
furthw,  **I  am  working  on  the  law  as  i^vlled 
to  what  facts  you  have  ^ren  me."  On  July 
30th  he  wrote,  "I  am  now  prouilng  all  three 
actions  for  Immediate  filing."  On  August 
12th  he  wrote,  *'The  papers  In  the  three  cases 
are  now  beginning  to  look  like  lawsuits,  and 
will  soon  be  In  the  hands  ot  the  sheriff." 
On  September  26th  he  wrote  that  he  had 
made  arrmngemmts  with  ColUns  **to  get  In 
these  cases."   On  November  ISth  he  wrote 
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that  he  had  prepared  tentatlTe  drafts  of  two : 
complaints,  and  was  working  aa  a  third. 
About  December  8tli  Danl^  and  wife  with- 
drew their  bnstness  from  the  accused,  and 
thereafter  employed  other  counsel,  who  com- 
menced the  actions  In  the  spring  of  191ft. 
After  li&Hicure  had  been  served  with  procras 
be  retained  the  accused  as  his  attorney  In  the 
actions,  paid  him  a  retainer  fee  at  ^200,  and 
afterwards  additional  compensation.  Wad- 
dell  appeared  as  attorn^  of  record  for  Mon- 
cure.  assisted  in  the  trial  ct  one  o£  the  cases 
and  In  the  settlttneot  of  the  othras,  and  never 
returned  to  Daniel  the  fOO  he  had  rec^ved  In 
Jnly.  1815.  until  more  than  two  years  later 
and  after  Daniel  baa  complained  to  the 
judge  of  the  district  court 

Notwithstanding  this  evidence,  the  accused 
now  desdes  that  he  was  ever  employed  or  re- 
tained by  Daniel  m  his  wife,  but  Ids  doiial 
only  adds  to  his  disgrace.  Tlie  evidence  of 
his  employment  la  condn^ve,  and  his  ^resoit 
contention  that  his  employment  was  contin- 
gent upon  bis  receiving  a  retainer  fee  is  ob- 
vkrasly  an  afterthought  His  attempt  to 
shift  the  xespoosiUlitT  tor  bis  enjoyment  by 
Moncure  upon  other  attorneys  Is  unworthy  ct 
any  serious  consiaaatlou.  An  attorney  who 
Is  80  insensible  to  the  obllgatlcmB  which  his 
profession  imposes  cannot  expect  to  be  per- 
mitted to  continue  to  practice  in  this  state. 

[2, 1]  2.  In  1&16  the  accused  received  for 
collection  for  the  Oliver  CaiiUed  Flow  W<»fes 
a  note  executed  by  O.  A.  Qnambcffg,  and  an 
account  against  Bd.  JmUns.  Acting  as  the 
attorney  for  the  Plow  WortEs,  the  accused 
commenced  an  action  upon  each  of  these 
claims,  and  about  Mandi  1,  1917,  wrote  his 
client  that  he  had  an  ofter  of  cmxqiromise  of 
the  Qnamberg  matter.  In  a  letter  dated 
March  5tb  he  was  authorized  to  waive  any 
claim  for  interest  and  settle  upon  the  basis 
that  Quarnberg  pay  the  principal,  costs,  and 
attorney  fee.  On  April  l&th  the  accused  se- 
cured a  judgment  against  Quarnberg  for 
$172.09  principal.  $9S.87  accrued  Interest; 
¥7.40  costs,  and  $50  attorney  fee,  and  on  May 
12th  he  received  $326.36  In  full  satisfaction 
of  the  Judgment,  and  on  the  same  day  repaid 
to  Quarnberg  $167  of  the  amount;  in  other 
words,  instead  (rf  remitting  $90.87,  the 
amount  of  accrued  interest,  as  he  had  been 
authorized  to  do.  he  remitted  $167.  On 
May  2l8t,  July  20th,  and  August  3d,  the  Plow 
Works  wrote  the  accused  inquiring  concern- 
ing the  progress  made  in  the  Quarnberg 
matter,  but  received  no  reidy  until  August 
29th,  when  Waddell  wrote: 

"In  re  Quarnberg  Matter. 

"B^  to  advise  that  we  expect  to  be  able  to 
dose  niis  matto)  in  full  just  as  socm  as  the  grain 
on  the  land  of  defendant  is  In  the  bin  or  tluwh- 
ed.  This  might  mean  four  or  six  weeks." 

TtilB  letter  refers  thm  to  the  Jenkins  daim, 
and  cmdudes: 

"We  wUl  keep  in  dose  tonch  with  both  of 
these  cases,  and  jnst  as  soon  as  we  can  do  so 


tmder  the  prsseut  arrangements  we  wiD  make 
remittance. 

On  August  24th  the  accused  had  collected 
$210.60  on  the  JenUns  account,  but  hiade  no 
report,  until  October  4th,  whoi  he  wrote: 

"I  beg  to  say  that  in  tbe  Jenkins  judgment  we 
are  proceeding  as  rapidly  in  our  opinion  as  pos- 
sible, and  hope  that  within  a  reasonable  time  we 
will  be  able  to  secure  full  satisfaction  of  same." 

On  October  10th  the  Plow  Works  made  a 
demand  upon  the  accused  for  settlement 
and  on  October  19th  he  remitted  $200,  ex- 
plaining the  settlement  made  in  the  Quarn- 
berg matter,  and  advising  the  Plow  Works 
that  the  balance  collected  in  the  two  suits 
had  been  retained  by  him  as  attorney  fees 
and  costs.  When  called  to  account  for  the 
manner  in  which  he  had  settled  tbe  Quarn- 
berg claim,  the  accused  wrote  on  November 
8th,  "We  settled  it  exactly  upon  the  letter 
from  you  under  date  of  March  6,  1917." 
Soon  afterwards  the  a'ccused  was  dismissed 
from  the  employmmt  of  tbe  Plow  Works. 

The  record  discloses  beyond  controversy 
that  the  accused  violated  Ids  instructions  in 
making  settlement  of  the  Quarnberg  claim; 
that  the  matter  was  finally  settled  by  him 
on  May  12tb ;  that  he  did  not  report  the  settle- 
ment or  remit  the  amount  due  his  client; 
that  8%  months  thereafter  he  wrote  his  client 
that  he  expected  to  get  tbe  dalm  settled  in 
from  4  to  6  weeks.  This  breach  of  faith  and 
deceit  alone  would  command  his  disbarment, 
but  his  &llare  to  pay  over  to  his  dlent 
promptly  the  money  he  bad  collected  was 
equally  reprehensible.  Sudi  conduct  cannot 
fail  to  bring  reproach  upon  the  legal  profes- 
sion and  alienate  the  favorable  opinion 
which  the  public  should  entertain  for  It. 

It  Is  ordered  that  the  name  of  John  L. 
Waddell  be  stricken  from  the  roll,  and  that 
he  be  disbarred  from  practicing  as  an  at- 
torney or  counselor  at  law  in  the  courts  of 
this  state. 

BRANTLT,  a  J,  and  SAMMliB,  J.,  eun- 
cur. 


ROBERTS  et  aL  V.  OBGHSU  et  al. 
(No.  8897.) 

(Supreme  Court  of  Montana.   April  22,  1918.) 

1.  Appsal  and  Erbob  «s>105S(2)— Oubi  or 
Ebbob— EvinsNCS. 

Error  in  sastalning  objection  to  a  question 
to  a  witneas  was  curra  when  the  question  was 
thereafter  repeated  and  tbe  witneBs  answered. 

2.  Tbial  «s367— Evidence  in  Chief— Tuoe 
OF  OmB. 

Evidence,  a  part  of  defendants'  ease  In  chief, 
attempted  to  be  introduced  after  tbe^  bad  rest- 
ed and  plaintiffs  had  introduced  their  evidence 
in  rebuttal,  was  properly  excluded, 
8.  Mines  and  Minxbai^  ®=98S(20)— Qtiietino 

l^iiUi.— KVIDENOE— BKPBESENTATION  WOBE 

— Matebiauty. 
Whether  defendants  did  representation  work 
of  the  value  of  $500  on  a  mining  claim,  though 
it  might  haVe  been  a  proper  Inquiry  before  uie 
land  office,  was  not  material  In  trtsl  of  tn  ac- 
tion to  have  determined  the  righta  of  the  respeo- 


>Vot  otlwr  CMM  SM  same  topie  iJid  KST-NUMBilB  ta  aU  Ker-Numbared  DlseaU  and  Xadaxw 


Digitized  by 


Google 


1038 


172  PACIFIC 


REPOBTEB 


(lf<inL 


tire  parties  to  a  portioft  «f  the  ground  cliUmed 
by  each. 

4.  Mines  and  Minerals  «s3S8(27)— Advebsb 

GlAIUB  —  BUBDEN  TO  SHOW  EbBOB  —  EVI- 
DENCE Against  Findings. 
Upon  appeal  in  an  action  to  determine  the 
rights  of  the  parties  to  conflicting  portions  of 
two  mining  claims,  defendant  appellants  had 
the  burden  to  show  the  evidence  preponderated 
against  the  findings  of  the  trial  court  for  plain- 
tiffs. 

5.  New  Tbial  €=»104(1)— Cumulative  Tksti- 

IfONT. 

Order  denying  new  trial  on  account  of  new- 
ly diacovered  teetimony  wbidi  is  merely  cumu- 
lative is  proper. 

6.  New  Tbial  «=>102(1)— Newly  Discoveb- 
BD  Evidence— Knowledge  of  Testimony. 

New  trial  was  properly  denied  where  the 
motion  was  based  on  the  groand  of  newly  dia- 
covered  evidence  of  a  witness  known  by  a  de- 
fendant to  be  in  possession  of  the  facts  seven 
years  before  trial. 

7.  New  Tbial  *=>99  —  Newly  Disoovebbd 
Bv  IDE  N  CE— Statute. 

By  Rev.  Codes,  f  6794,  newly  discovered 
evidence,  as  a  ground  for  new  trial,  most  be 
evidence  discovered  after  the  trial  which  is  ma- 
terial, and  which  the  moving  party  could  not 
with  reasonable  diligence  have  discovered  and 
produced  at  the  trial. 

8-  New  Tual  «s»in0(4)— NKWX.T  DuoovEen) 
Evidbnoe— Affidavit. 
The  party  moving  for  new  trial  on  the 
ground  oi  newly  discovered  evidence  must  dis- 
close by  his  own  affidavit  that  the  new  evidence 
was  not  known  to  him  at  the  time  of  the  trial. 

Appeal  from  District  Court,  Silver  Bow 
County ;  J.  J.  Lynch,  Judge. 

Action  by  E.  A.  Roberts  and  D.  M.  Morgan 
against  George  Oechsli,  P.  A.  Comer,  and  E. 
F.  Mayer.  £Void  Judgment  for  plaintiffs 
and  order  draying  new  trial,  defendants 
appeaL  Judgment  and  order  affirmed. 

Wm.  Meyer,  ot  Butlfs  for  aw^luts. 
James  E.  Healy,  of  Butte,  for  respondoits. 

HOLLOWaY,  J.  D^endants  made  applies^ 
UoD  for  patent  for  the  Hugo  quarts  lode  min- 
ing claim,  and  plafnttffiB  adversed  and  brought 
this  action  to  have  determined  the  reluttve 
rlg^its  of  the  parties  to>  portions  of  the  ground 
claimed  by  each.  From  a  Judgment  In  fiivor 
ot  plaintiffs  and  from  an  ord«r  denying  a  new 
trial  d^endants  appealed. 

1.  Complaint  Is  made  tliat  the  court  unduly 
restricted  the  cross-examlDatloii  of  one  of  the 
plaintiffs,  but  the  record  discloses  that  the 
widest  latitude  was  allowed.  In  tbit  cross- 
examination  of  all  the  witnesses. 

CI]  2.  Plaintiff  Morgan  was  asked  to  state 
his  reason  for  Joining  Roberts  as  a  a>-owner 
In  Oie  Pawn  claim,  and,  though  an  objection 
to  title  question  was  sustained,  the  question 
was  thCTeafter  repeated  and  the  witness 
answwed  that  his  only  reason  tar  doing  so 
was  that  Roberts  had  ther^nfore  riiown  him 
a  like  fav<K-  with  reference  to  a  dalm  In  the 
Cable  district  Hie  error,  it  any,  was  cured. 
Titus  T.  Anaconda  C.  M.  Co.,  47  Mont  683, 
183  Pac.  67T. 

[2]  3.  After  def«idants  had  rested  and 


plalntlflh  had  Introduced  their  evidence  in 
rebuttal,  defendants  called  a  witness  and 
sought  to  show  that  the  Hugo  location  cover- 
ed the  same  ground  as  the  May  claim  irtiidi 
had  been  abandoned.  If  the  evidence  was 
admissible  for  any  purpose,  it  was  a  part  oC 
defendants*  case  in  chief,  and  far  this  reason 
the  ruling  excluding  It  was  not  arraaeoofl. 
Tbere  must  be  an  end  to  the  trial  of  a  lawsuit 
some  time,  and  a  party  cannot  be  permitted 
to  Introduce  new  subjects  ot  Inqui^  at  any 
stage  of  the  proceedings. 

[3]  4.  D^ndants  comirialn  0ut  they  were 
not  permitted  to  prove  that  they  did  oert^ 
annual  r^resoitatlon  work  upon  the  Hugo 
claim  and  also  the  required  amount  ot  work 
to  entitle  than  to  patent  There  waa  no  qnen- 
tlm  ot  forfeiture  or  abandonmait  involvedt 
and  whether  they  did  work  of  the  value  of 
9600  might  have  been  a  proper  inquiry  bftfora 
the  land  offloe,  but  could  not  become  material 
In  the  trial  ct  an  action  ot  ttAa  diaraccer. 
Wilson  T.  Freeman,  29  Mont  470,  75  Pac  M. 
68Ia  B.  A.  838. 

[4]  K.  The  prindiMl  oontoitlim  la  that  the 
findings  are  not  suKiorted  by  the  evidence. 
Flalntiflh  assert  ownership^  as  agalnat  every 
<nie  but  the  United  States,  of  the  Vawn  dalm. 
located  by  them  on  January  1, 1912.  Defend- 
ants assert  like  ownership  to  the  Hugo  dalm. 
located  in  1806.  On  the  ctmflleting  portf  ons 
of  the  two  claims  is  the  discovery  shaft  of 
the  Fawn  and  the  discovery  ent  of  the  Hugo. 
It  Is  tbe  contention  of  plalntlflb  that  between 
January  1  and  16^  1912,  they  sank  their  dis- 
covery shaft  6  feet  by  6  feet  and  10  feet  deep 
in  virgin  ground  within  the  Units  of  Oielr 
claim,  and  that  there  were  not  then  any  In- 
dications of  work  done  at  the  same  place  lof 
any  one  else.  Defendants  contend  that  in 
1906  they  excavated  an  opm  ent  4  fleet  by  4 
feet  and  10  feet  deep  within  tbe  limits  of  the 
Hugo  claim  as  their  discovery  cut  which  cot 
was  at  the  same  place  as  tbe  discovery  shaft 
afterwards  sunk  by  the  plaintiffs.  A  number 
of  witnesses  testifled  In  sai^rt  of  each  of 
these  contentions.  Tbe  evidence  is  Irreconci- 
lable The  question  ibeft>r0  the  trial  court  was 
one  of  veracity,  and  having  the  superlot 
advantage  of  seeing  the  witnesses  and  observ- 
ing their  demeanor,  we  cannot  say  from  the 
printed  record  that  a  dllEerent  conclusion  was 
commanded. 

Plaintiff^  further  offered  evidence  to  tbe 
effect  that  the  Hugo  dalm  as  located  did  not 
ocmfllct  wltA  the  Fawn,  but  that  after  the 
Fawn  locatl<»i  was  completed  defendants 
moved  the  comer  posts  of  the  Hugo  claim  so 
as  to  Include  the  Fawn  discovery  shaft  wltii- 
In  the  limits  of  the  Huga  Ute  presiding 
iudge  viewed  the  memlses  and  found  genwal- 
ly  for  plalntlffiB  and  that  dramdants'  dalm 
to  the  ground  in  dispute  is  without  right 
The  evidence  was  reviewed  on  motion  for  new 
trial  and  the  motion  was  d«)led.  D^endanta 
have  tbe  burden  of  showing  that  tbe  evidence 
pr^nderates  against  tbe  findings  (Olbson  t. 
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Morris  State  Bank.  49  Mont  60. 140  Paa  76), 
and  in  tills  respect  tbey  have  failed. 

[l-t]  &  In  BUMMMt  of  tbelr  motion  foe  a 
new  trial  defendants  tendered  the  affldavit  ot 
John  W.  Wad^  to  the  effect  that  he  bad 
Tinted  the  ground  In  dispute  iutween  1906 
and  1012,  and  had  observed  the  open  cut 
within  the  boundaries  of  the  Hugo  claim  and 
at  the  pcHnt  where  plaintlffis'  discovery  abaft 
is  sunk.  Defendants  cannot  complain  of  the 
order  denying  them  a  new  trial  upon  tbe 
ground  of  newly  discovered  evidence,  for  two 
reasons:  (1)  ^e  testimony  of  Wade  was 
merely  cumulattve.  Garfield  M.  &.  M.  Ca  t. 
Hammer,  0  Moat.  63,  8  Pac:  153;  State  T. 
Jones,  82  Mont  442,  80  Pac.  109&  (2)  Wade's 
affidavit  discloses  that  when  be  went  upon 
the  ground  In  180T  it  was  defendant  Ck>mer 
who  pointed  out  to  him  the  Hugo  claim  and 
the  discovery  cut  bo  that  one  of  tbese  deCend- 
ants  knew  tbat  Wade  was  in  possession  of  the 
fiicts  seven  years  before  tills  case  was  tried, 
and  these  amiEddmitlons  alone  fully  justified 
the  court's  OTder;  but  furthermore,  the  affi- 
davit of  defendants  Oechsll  and  Mayer  recites 
that  at  the  request  of  defendants  iVade  came 
to  Butte  on  July  14,  1014,  and  went  over  tbe 
ground  to  refresh  his  recollection  and  verify 
the  Impressions  gained  by  his  prior  visits.  Tbe 
record  discloses  that  the  trial  of  this  case 
commenced  on  July  15,  1014,  so  t^t  If  the 
statement  Is  accurate,  the  other  defendants 
knew  of  Wade's  Infermatlon  the  day  before 
the  trial.  There  are  conflicting  statements 
in  this  affidavit,  and  It  may  be  that  the  date 
"July  14,  1014,"  is  erroneous,  but  even  so. 
there  is  not  anyttilng  In  the  record  which  even 
tends  to  excuse  the  n^lgenoe  of  defendant 
Comer  in  failing  to  have  Wade  present  at  the 
trial.  Newly  discovered  evidence  as  a  ground 
for  a  motion  for  new  trial  must  be  evidence 
discovered  after  the  trial  which  Is  material, 
and  wbldi  tbe  moving  party  "could  not  with 
reasonable  diligence  have  discovered  and 
produced  at  tbe  trial"  (section  6704,  Ber. 
Codes),  and  the  moving  party  must  disclose 
by  his  own  affidavit  that  the  new  evidence 
was  not  known  to  him  at  the  time  ot  the  trial. 
Smith  V.  Shook,  30  Mont  30.  75  Pac.  513. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLY,  a  J.,  and  SANNBB,  J.,  con- 
cnr. 


OSBOBNB  V.  OSBOBMB  et  aL   (No.  2052) 

(Supreme  Court  of  New  Mexico.   April  24, 

1018.) 

(Syllahva  bv  the  Court.) 
1.  ArFEAL  AND  EBBOB  «=3265(1>— ExCEPTIOHB 

IN  Tbial  Coubt— Bindings. 
It  is  well  settled  tbat  when  there  is  a  trial 
by  the  court,  without  a  jury,  tbe  fiodingfl  of 
fact  are  coodustve,  and  are  not  subject  to  re- 
view as  erroDeoQs  or  defective  in  the  absence 
of  proper  exceptions  tho'eto,  which  need  not  be 
formal,  howwer.    tinder  our  statute  the  oom- 


plaining  party  is  reanlred  In  some  manner  to 

call  the  attention  of  the  trial  court  to  the  claim- 
ed error,  and  give  that  court  an  opportunity 
either  to  avoid  or  correct  tbe  same. 
2.  Featjds,  Btatdtb  or  «s»12e(8)  —  "Past 
PEBnufAHoi"  —  Saxx  ov  Laud  —  Poam- 

SION. 

Possession  in  pursuance  of  a  parol  contract 
for  the  sale  of  lands,  together  with  payment, 
in  ,full  or  in  part,  of  the  purchase  price,  is  rec- 
ognised as  Bufficient  part  performance  to  take 
the  ease  oat  of  the  statute  of  frauds. 

[Ed.  Note.— For  other  definitions,  lee  Words 
and  Phrases,  First  and  Second  Series,  Part 
Performance.] 

Appeal  from  ODlstrict  Court,  Curry  County ; 
Blchardson,  Judge. ' 

Action  by  Henry  W.  Osborne  against  Wil- 
liam Barto  Osborne  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

By  the  complaint  It  (s  alleged  that  on  the 
1st  day  of  January,  1900,  the  plaintiff  fur- 
nished to  the  defendant  William  Barto  Os- 
borne, his  nephew,  at  his  request,  the  sum  of 
$600  cash  and  ¥1,500  in  stock  of  a  mercan- 
tile company  at  Farwell,  Tex.,  for  the  pur- 
pose of  purchasing  a  rellnqulBhmeQt  of  aiid 
the  Improvements  upon  a  certain  quarter  ser*- 
tlon  of  land  located  In  Curry  county,  N.  M. 
Other  sums  of  money  in  connection  with  the 
same  transaction  are  also  referred  to  In  the 
pleadings  and  proof.  The  complaint  further 
alleges  that  on  or  about  the  15th  day  of 
March,  1011,  after  the  defendant  Wllliaui 
Barto  Osborne  had  made  his  final  proof,  a 
parol  agreement  was  entered  into  between  * 
the  parties  whereby  the  appellant  contracted 
to  execute  and  deliver  to  the  appellee  a  deed 
to  the  land  in  question  In  payment  of  the  In- 
debtedness referred  to.  to  be  made  upon  re- 
ceipt by  appellant  of  his  patent  from  tbe  gov- 
ernment. Appellee  further  alleged  by  his 
complaint  that  relying  upon  the  parol  agree- 
ment in  question,  be  entered  Into  possession 
of  tbe  land,  paid  taxes  thereon,  made  valua- 
ble improvements,  and  exercised  every  own- 
ership over  the  same,  but  that  tbe  appellant 
failed  and  refused  to  execute  a  conveyance 
In  accordance  with  the  parol  agreement,  and 
subsequently  conveyed  the  property  to  his 
wife,  Leona  Osborne,  some  time  in  August, 
1915,  without  consideration  and  with  the  In- 
tent to  defraud  tbe  appellee.  Cancellation  of 
the  last-mentioned  Instrument  was  prayed 
for,  and  specific  performance  of  tbe  parol 
contract  referred  to.  A[^)ellants  denied  gen- 
erally all  the  allegations  of  the  complaint, 
pleaded  tbe  statute  of  limitations  against  a 
part  of  tbe  money  alleged  to  have  been  ad- 
vanced by  appellee;  allied  tliat  the  stock 
In  tbe  mercantile  corporation  at  Farwell, 
Tez.,  was  valueless  at  tbe  time  of  Its  deUv^ 
ery  to  appelant;  that  the  appellee  had  re< 
ceived  as  rentals  from  the  land  In  question 
the  sum  of  9600,  leavli^  a  balance  of  only 
$200  owing  by  app^ants  to  the  ai^ellee,  for 
which  amount  tbe  appellants  confessed  Judg* 


l^ror  otbtr  OMM  MM  SUM  topio  iM  KBT-NUHBBR  la  »U  Kw-Nuabmd  DlfMtB  and  InduM 


Digitized  by 


1040 


172  PACinO 


BRFORIBB 


(n.m: 


ment  It  is  farther  allegecl  that  the  land  In- 
Toved  In  tb»  salt  waa  acquired  bj  Tlrtae  of 
the  homrateafl  laws,  and  that  any  agreement 
betweot  tb»  parties  In  regard  to  ctmreyance 
thereof  prior  to  patait  waa  void.  Appellee 
In  reply  urged  that  the  aroellant  wbm  with- 
out the  Jurladlctlon  oS  the  state  for  a  period 
snffldent  to  toll  the  running  of  the  statute  of 
limitations  against  the  claim  for  $600  receiv- 
ed by  appellant  WllUam  Barto'  Osborne  troea 
appellee  In  January,  1909;  dialed  that  ttie 
contract  between  the  parties  was  fraudulent 
and  TOld ;  denied,  further,  that  the  corporate 
stock  was  valueless.  The  trial  court  found 
the  Issues  generally  In  favor  of  the  appellee 
and  against  the  appellants. 

Patton  &  Bratton,  of  CIotIb.  and  H.  S. 
Bowman,  of  Santa  F§,  for  appellants.  Fran- 
cis G.  WllBon  and  T).  K.  Sadler,  both  of 
Santa  FC,  for  appellee. 

HANNA.  G.  J.  <after  sUtlng  the  facts  as 
above).  [1]  Appellee  contends  that  no  exc^ 
tton  was  made  In  the  court  below  to  the  find- 
ings or  the  Judgment;  that  tlierefore  there 
l8  nothing  to  review  in  this  court  This  case 
was  tried  to  the  court  without  a  Jury,  and, 
as  omtended  by  appellee,  it  is  well  settled 
that  when  there  Is  a  trial  by  the  court,  with- 
out a  jury,  the  <*"4*"g»  of  fitct  are  ccmclu* 
■iTe,  and  axe  not  subject  to  review  as  erro- 
neous or  d^ectfve  in  the  absence  of  proper 
exceptions  t2tereto,  which  need  not  be  formal, 
however.  Under  our  statute,  the  complain- 
ing party  is  required  in  some  manner  to  call 
the  attention  of  the  trial  court  to  the  claimed 
error,  and  give  that  court  an  opportunity  ei- 
ther to  avoid  or  correct  the  same.  Wallls  v. 
Mulligan,  20  N.  M.  328,  148  Pac.  SOO.  See, 
also,  3  Corpus  Juris,  983  et  seq.,  where  the 
general  rule  and  exceptions  thereto  are  re> 
ferred  to. 

We  will  consider  such  assignments  oC  er- 
ror as  were  properly  called  to  the  attention 
of  the  trial  court. 

[2]  Upon  the  opening  of  plaintiff's  case,  the 
defendants  (appellants  here)  moved  that  all 
evidence  as  to  tlie  alleged  parol  contract  be 
excluded.  This'  contention  was  based  upon 
the  fact  that  the  amended  complaint  disclos- 
ed that  the  contract  In  question  was  in  fact 
a  parol  one ;  it  being  urged  that  under  the 
statute  of  frauds  no  evidence  thereof  was  ad- 
missible. The  overruling  of  the  defendants' 
motion  in  this  respect  and  the  snbseqnent  ad- 
mission of  evidence  is  made  the  basis  of  the 
first  assignment  of  error.  It  is  contended 
by  appellee  that  the  statute  of  frauds  was 
not  available  to  the  appellants  as  a  defense 
because  it  had  not  been  specially  pleaded.  It 
Is  not  necessary  for  us  to  determine  this 
question,  however,  as  it  Is  not  one  c<»cem- 
lug  the  sufficiency  of  the  pleadings. 

By  the  complaint  U  Is  set  up  that  there 
was  a  part  performance  of  the  contract; 
that  the  plaintiff  had  entered  Into  possession 


of  the  land  In  qnestloa,  made  valuable  Im- 
provements, paid  taxes,  and  In  every  way  ex- 
ercised ownership  over  the  land.  By  die 
Bnglisfa  rule,  generally  adopted  by  the  text- 
books, possession  of  the  land  dtilvered 
the  vmdor  in  pursuance  of  a  parol  omtract 
Is  in  itself  suflleiently  an  act  of  part  per- 
formance to  take  the  case  out  of  ttie  statute 
This  rule  has  not  been  universally  adopted  in 
tills  countiy,  but  the  American  mle,  as  laid 
down  in  86  Cyc  664,  is  that  possession  in 
pursuance  of  a  parol  contract  A>r  the  sale  of 
lands,  together  with  payment,  In  full  or  In 
part,  of  the  purchase  price,  is  recognised  in 
neariy  all  Jurisdictions  as  suflBdent  part  per- 
formance to  take  the  case  out  of  the  statute 
of  frauds.  In  the  instant  case  we  have  as 
well  the  payment  of  taxes  and  the  making  of 
valuable  improvements  upon  the  land  in 
question,  which  are  further  elements  fre- 
quently given  consideration  by  the  authori- 
ties as  influential  in  determining  whether  or 
not  the  case  Is  within  the  statute.  We  there- 
fore conclude  that  the  facts  set  up  by  the 
complaint  in  this  case  do  not  disclose  that 
the  contract  in  question  was  within  the  stat- 
ute of  frauds.  Our  conclnsl<ni  In  this  respect 
makes  It  unnecessary  to  give  further  consid- 
eration to  the  other  assignments  of  error 
having  to  do  with  the  admission  of  testi- 
mony concerning  the  contract,  the  objection 
to  the  admission  of  which  evidence  is  all 
predicated  upon  the  ground  tliat  the  contract 
In  question  was  within  the  statute  of  frauds. 
Other  questdons  are  raised  as  to  the  suffi- 
ciency of  the  evidence,  the  question  of  lach- 
es, and  uptm  the  ground  that  the  contract  in 
question  was  In  CMifllct  with  the  federal 
homestead  laws.  We  have  considered  these 
questions,  but  do  not  desire  to  lengthen  this 
opinion  by  a  full  discussion  thereof,  and  we 
deem  it  sufficient  to  say  that  we  And  no 
merit  in  them. 

^nie  Judgment  of  the  lower  court  is  ther^ 
fore  affirmed,  and  tt  Is  so  tndered. 

PABKBS  and  BOBERl%,  JX,  concur. 


BOABD   OF  EDUCATION  OP  CITT  OB* 
ROSWEIiL  et  al.  v.  SEAT  et  tl. 
(No.  2071.) 

gsnpreme  Court  of  New  Mexico.  April  24, 
1918.) 

fSv^ahut  Iff  the  Court.1 

Acnow  «=»50(2)— JoiHnEB  of  Causbs— Stat- 
ute. 

A  tazparer  camiot,  in  the  Mme  complaint 
■et  up  a  cause  of  action  against  the  individual 
memb«i  of  a  school  board  for  the  recof enr.  on 
behalf  of  the  school  district,  of  mmey  allied 
to  have  been  unlawfully  paid  out  by  such  mem- 
bers, and  in  the  same  complaint  jom  sudi  par- 
ties in  their  official  capacities  ss  members  of 
such  board,  and  seek  to  enjoin  them  sa  such 
offidalB  from  making  further  unlawful  payments 
of  the  school  funds,  as  the  two  causes  of  ae- 
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tSon  Btatitd  do  not  affect  all  the  partiw  and  do 
not  charge  them  in  the  ume  duuracter. 

Appeal  from  DlBtrlct  Court,  Obaves  Goan- 
ty;  McClure,  Judge. 

Salt  by  Ed.  S.  Seey  and  others  against  the 
Board  of  Education  of  the  City  of  BoBwell 
and  others.  Demurrer  to  complaint  over- 
ruled,  and  judgment  for  plaintiffs,  and  de- 
fendants bring  error.  Reversed  and  remand- 
ed, with  instructioiui  to  sustain  the  demur- 
rer. 

B.  D.  Bowers^  of  Roswell,  and  B.  K. 
Wrish^  of  Santa  F6,  for  plalntlffa  In  error. 
O.  O.  Aakien  and  TomlinBon  Fort,  both  of 
BoaweU,  few  defendants  In  error. 

ROBERTS,  J.  D^endanta  in  error  filed 
In  the  district  court  of  Chaves  county  a  com- 
plaint against  the  board  of  edncatlon  of  the 
dty  of  BoBweU,  J.  W.  Rhea,  Elza  White, 
and  Mrs.  O.  R.  Haymaker.  The  three  In- 
dividuals were  sued  personally  and  also  as 
members  of  the  board  of  education,  and  as 
president,  vice  president,  and  derk  of  said 
board.  El  J.  Hintcm,  treasurer  of  the  board, 
was  joined  as  a  defendant  in  his  official  ca- 
pacity. The  purpose  of  the  action  was  three- 
fold: (1)  Defendants  in  error  sought  to  re- 
cover from  the  IndlTldnals  sued  money  which 
it  was  claimed  had  been  unlawfully  paid  to 
Mra  Haymaker  as  clerk  of  such  board  of 
education.  This,  of  coarse,  stated  a  cause  of 
action  against  the  parties  named  as  indi- 
viduals. (2)  The  complaint  alleged  that  the 
three  parties  named  as  directors  of  the 
school  board  proposed  to  continue  making 
such  unlawful  payments  and  drawing  war- 
rants therefor,  and  aa  officers  of  the  board 
executing  and  delivering  the  same,  and  that 
Minton,  as  treasurer,  pressed  to  -paj  such 
warrants  when  presented;  and  the  relief 
sought  against  them  officially  was  an  Injunc- 
tion restraining  them  from  drawing  further 
warrants  or  making  further  payments  to 
Mrs.  Haymaker  in  excess  of  a  stated  amount. 
(3)  It  was  alleged  that  the  officers  named 
would,  unless  restrained,  pay  the  attorney's 
fee  necessary  to  defend  the  suit  filed  out  of 
the  funds  of  the  school  district,  and  an  in- 
junction against  so  doing  was  sought.  A 
demurrer  was  interposed  to  the  complaint 
on  the  ground,  among  others,  that  several 
causes  of  action  were  impnqierly  united; 
one  being  against  Rhea.  White,  and  Mrs. 
Haymaker  individually,  and  another  against 
them  as  ofitcers  and  members  of  said  board 
of  educatlcm,  and  that  said  causes  oonid  not 
be  Joined  under  aectlmi  4106  of  the  Code,  in 
that  Ihey  did  not  ntteet  all  the  parties  to  the 
action.  Other  gronnds  were  stated  in  the 
demurrer  whldi  need  not  be  considered. 
The  demarrer  was  overruled  and,  iHaintlffs 
In  error  refusing  to  plead  further,  judgment 
was  entered  as  prayed  for  In  the  complaint 


To  review  this  Judgment  this  appeal  la  pros- 
ecuted. 

Section  4105,  Code  191S,  which  provides 
the  causes  of  action  that  may  be  joined  in 
the  same  complaint,  requires  that  the  causes 
of  acticm  so  united  "must  all  belong  to  one 
of  these  classes  and  must  affect  all  the  par- 
ties to  the  action,"  etc.  It  will  be  observed 
that  the  individuals  against  whom  a  money 
judgment  is  sought  for  the  benefit  of  the 
board  of  education  have  no  interest  In 
whether  the  Injunction  against  further  pay- 
ments is  granted  or  the  injunction  sought  to 
prevent  the  payment  by  the  officials  of  the 
attorney's  fees,  and  likewise  the  parties  In 
their  <^cial  capacity  have  no  Interest  In  ttie 
question  as  to  whether  the  individuals  are 
personally  liable,  or  the  amount  of  Uie  judg- 
ment that  may  be  rendered  against  them  In- 
dividually. 

"It  is  sot  permissible  to  join  a  cause  of  ac- 
tion against  a  person  in  an  individual  capacity 
with  one  against  him  in  a  fiduciary  or  repre- 
sentative capacity."   1  C.  3.  1104. 

In  BUSS  on  Code  Pleading  (Sd  Ed.)  f  123, 
the  author  says: 

"The  several  defendants  must  be  charged  in 
the  same  character.  Officers  of  municipal  cor- 
porations cannot,  in  the  same  action,  be  charg- 
ed officially  and  personally/' 

In  Pmueroy's  Code  Remedies  (4th  Ed.)  ft 
896,  it  la  said: 

"Another  particular  rule,  which  la  bat  an  ap- 
plication of  the  same  doctrine,  requires  that  the 
sevraal  causes  of  action  ag^nst  or  for  a  given 

fierson  should  all  affect  him  !□  the  same  capac- 
ty.  In  other  words,  a  demand  for  or  against 
a  party  in  his  perstmal  character  cannot  be 
united  with  another  dauand  for  or  against 
him  In  a  representative  character  as  traBte& 
executor,  administrator,  receiver,  and  the  like." 

The  author,  while  stating  the  role  and  the 
fact  that  It  is  universally  followed  by  the 
courts,  does  not  give  It  his  approvaL  It  la 
possible  to  conceive  of  a  cause  which  might 
affect  a  perscm  In  both  a  personal  and  ofil- 
dal  capacity,  but  such  a  case  Is  not  present- 
ed by  the  pleadings  here.  The  Judgments 
sought  In  this  case  upon  the  several  causes 
of  action  would  have  no  relation  one  to  the 
other. 

The  court  permitted  the  plaintiffs  below  to 
emend  their  complaint  by  striking  out  the 
word  "personally"  in  alleging  the  liability  of 
the  individuals,  but  the  striking  out  of  this 
word  does  not  affect  the  status  of  the  plead- 
ings, for  clearly  it  stated  a  cause  of  action 
against  the  parties  as  individuals  In  seeking 
to  recover  judgment  against  them  for  the 
money  alleged  to  have  been  unlawfully  pnid 
Mrs.  Haymaker. 

The  court  should  have  sustained  the  de- 
murrer on  this  ground,  and  for  this  reason 
the  cause  must  be  reversed  and  remanded 
to  the  district  court,  with  instructions  to 
sustain  the  demurrer;  and  it  is  so  ordered. 

HANNA,  C.  J.,  and  PARKER,  J.,  concur. 
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TIETJEN  T.  McCOT.     <No.  2112.) 

(Sainfme  Court  of  New  Mexico.   April  24, 
1918.) 

fSvlMut  hif  the  Court.) 

Appeal  and  Ebbob  <8=>281(1)— Review— Ne- 
cessity OF  Objections. 
As  a  general  rale,  objections,  whether  made 
by  motion  or  otherwiae,  whether  to  the  plead- 
infcs,  to  the  evidence,  to  tiie  Instructions,  or 
failure  to  instruct,  to  the  argument  of  counsel, 
to  the  verdict,  findings,  or  judgment,  or  to  oth- 
er matters,  must,  in  order  to  preserve  questions 
for  review,  be  specific  and  soint  out  the  ground 
or  ipvunds  relied  upon,  and  a  mere  general  ob- 
jection is  not  Boffiaent. 

Appeal  from  DlBtilct  Court,  McKlnley 
County;  Baynolds,  Judge. 

Action  of  forcible  entry  and  detainer  by  J. 
E.  Tletjen  against  L.  McOoy.  From  a  Judg- 
ment of  the  district  court,  on  appeal  from  a 
Judgment  of  Justice  conrt  In  favor  of  the 
plaintiff,  awarding  plaintiff  damages  only, 
he  appeals.  Affirmed. 

The  appellant,  plaintiff  In  the  district  court, 
first  Instituted  hla  action  before  the  justice 
of  the  peace  In  precinct  No.  3  of  McKialey 
county,  setting  np  that  he  was  lawfully 
possessed  of  a  certain  tract  of  land  situate 
In  said  county,  and  that  the  defendant  had 
unlawfully  and  with  force  entered  upon  the 
same,  and  had  obtained  and  held  poesesslon 
thereof  as  against  the  plaintiff;  the  action 
being,  therefore,  one  in  forcible  entry  and 
detainer.  The  judgment  of  the  justice  of  the 
peace  court  was  that  the  defendant  be  re- 
moved from  the  premises  and  the  plaintiff 
put  In  possession  thereof,  from  which  judg~- 
liicnt  au  appeal  was  taken  to  the  district 
court  of  McKlnley  county.  Upon  a  trial  in 
that  court,  a  judgment  was  given  for  appel- 
lant for  damages  in  the  sum  of  $1,  but  with- 
out a  warrant  of  removal  or  restitution,  from 
which  Judgment  an  appeal  was  prayed  and 
allowed. 

A.  T.  Hanneit,  of  Gallup,  for  appellant. 
H.  B.  Jamison,  of  Albuquerque,  for  appellee. 

HANNA,  C.  J.  The  only  error  assigned  by 
the  appellant  Is  that  the  court  should  have 
given  judgment  in  favor  of  the  plaintiff,  re- 
storing to  him  possession  of  tlie  premises  In 
controversy,  from  which  he  had  been  unlaw- 
fully dispossessed.  We  cannot  consider  this 
alleged  error  of  the  trial  court,  however,  be- 
cause it  nowhere  appeai-s  in  the  record  that 
this  objection  was  called  to  the  attention  of 
the  trial  court.  The  judgment  of  the  district 
court  was  excepted  to  without  specifically 
stating  any  ground  of  <^jectlon  thereto.  The 
rule  in  this  connection  Is  thus  stated  In  3  C. 
J.  746: 

"Aa  a  general  rule,  objections,  whether  made 
by  motion  or  otherwise,  whether  to  the  plead- 
ings, to  the  evidence,  to  the  Instructions,  or  fail- 
ure to  instruct,  to  the  argument  of  counsel,  to 
the  verdict,  findings,  or  judgment,  or  to  other 
matters,  must,  in  order  to  preserve  questions 
for  review,  be  specific  and  point  out  the  ground 


or  grounds  relied  upon,  and  a  mere  geoetal  ob- 
jection is  not  sufficient." 

This  rule  flinds  support  In  numerous  au- 
thorities collected  in  the  note  to  the  fore- 
going text,  and  is  so  generally  adopted  that 
it  may  well  be  said  to  be  a  rule  without  an 
exception  ;  at  least  our  attention  has  not  been 
directed  to  any  exertion.  The  rule  was 
adhered  to  by  our  territorial  Supreme  Court 
In  the  case  of  Wells  v.  Walker,  9  N.  M.  456. 
M  Pac.  875,  and  by  this  court  In  the  case  of 
StaUck  v  Allison,  21  N.  M.  320-326,  IM  Pac. 
708.  While  we  are  reluctant  to  follow  a  pure- 
ly technical  mle  of  this  character,  It  is  a 
salutary  me,  and  fairness  to  the  trial  court 
and  opposing  counsel,  who  are  entitled  to 
know  the  ground  upon  whldi  the  objection  la 
based,  so  that  the  court  may  make  Its  niUng 
underatandlngly  and  the  objection  be  obviated 
if  possible,  calls  for  Its  raforcement  Many 
unnecessary  appeals  can  be  obviated  by  ob- 
servance of  this  rule. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  affirmed ;  and  it  Is  so  order- 
ed. 

PARKFiR  and  ROBERTS.  J concur 


H.  A.  SSINSHEIMER  ft  CO.  v.  JACOBSON. 

(No.  2103.) 
(Supreme  Court  of  New  Mexico.   April  24, 

i»ia) 

(BvUabut  by  the  Court.} 

I.  PuEADiNo  «=9l66— Answeb— "New  Mat- 
teb"— Reply 

Affirmative  allegations  in  an  answer,  which 
are  In  effect  only  denials,  are  not  new  matter. 
That  is  not  new  matter  in  an  answer  which 
might  have  been  shown  under  a  general  denial. 
Pleadings  examined,  and  held  that  answer  did 
not  state  new  matter,  and  conaequestly  a  reply 
was  not  necessary  to  form  the  issue. 

[Ed.  Note.— For  other  defiDitions,  see  Words 
and  Phrases,  First  and  Second  Series,  New 
Matter.] 

2.  AppkaZ.  Ann  Bbbob  ^=9493  —  Recobd— Bb- 

VIEW. 

The  record  on  appeal  must  show  such  por* 
tlons  of  the  record  of  the  trial  court  as  are  nec- 
essary for  a  consideration  of  the  questions  pre- 
sented. This  duty  devolved  upon  the  appulee 
with  reference  to  proposition  stated  in  the  opin- 
ion. 

Appeal  from  Dtstrlct  Court,  McKlnter 
County;  Raynolds,  Judge. 

Action  t)y  H.  A.  Selnshrimer  ft  Oa  asnlast 
J.  M.  Jacobson.  Judgment  on  the  ptottdinga 
in  favor  of  def^dant,  and  plaintiff  appeahL 
Judgment  rerersed,  and  cauae  ronuided. 
with  instructions  to  vacate  the  Jndgmrat, 
and  for  further  proceedings. 

A.  B.  Stroup,  of  Albuquerque,  tor  appel- 
lant.  B.  A.  Martin,  of  Gallup,  for  appellee. 

PARKER,  J.  H.  A.  EMnsbeimer  ft  Co. 
brought  this  action  against  J.  M.  JaccdMon. 
in  the  district  court  for  the  county  of  McElo- 
ley,  for  goods,  wares,  and  merdiandlfle  aoM 
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and  delivered  to  appellee,  Jacobson,  of  the 
agreed  value  of  $487.60.  Jodement:  on  the 
pleadings  was  rendered  In  favor  oi  the  ap- 
pellee, and  appellant  has  appealed. 

The  cfHDplalDt  sltnplT  alleged  that  on  or 
about  the  Ist  day  of  September,  1914,  ai^l- 
lant  "sold  and  delivered"  to  appellee,  at  his 
special  instance  and  request,  goods,  wares, 
end  merchandise  of  the  value  of  $487.60, 
and  that  that  amount  Is  due  and  unpaid. 
The  answer  specifically  denied  all  the  alle- 
gatloDB  of  the  complaint,  and  by  way  of  fur- 
ther defense  alleged  the  following:  Thht  on 
or  about  May  7,  1914.  appellee  "bought"  cer^ 
tain  goods,  wares,  and  merchandise  of  the 
appellant  of  the  agreed  value  of  $487.90,  to 
be  dellv«^  to  appellee  at  Gallup,  N.  M., 
appellee  to  pay  the  freight  charges  thereon ; 
that  appellee  received  tram  appellant  mer- 
chandise purporting  to  be  the  merchandise 
bought  by  him,  but  that  a  shortage  of  mer- 
chandise amounting  in  value  to  .$366.09  oc- 
curred in  said  shipment;  that  the  appellee 
so  advised  the  app^ant  and  nnder  Instruc- 
tions from  the  latter  settled  for  ea&i  short- 
age with  the  railroad  company  for  the  sum 
of  $305.25;  that  appellee  Incorred  costs 
In  and  about  said  settlement  amouoting  to 
$5;  that  appellee  acted  as  the  agent  of  the 
appellant  in  said  transaction;  and  that  ap- 
pellee was  ready  and  willing  to  pay  over  to 
the  appellant  the  sum  of  $121.50,  the  value 
of  the  merchandise  delivered  to  him  by  ap- 
peUant,  plus  $300.25,  the  amount  received 
from  the  railroad  company,  less  the  expenses 
incurred  by  him,  and  tendered  such  amount 
In  court.  To  this  answer  the  appellant  filed 
a  r^ly  some  six  months  after  the  answer 
had  been  filed.  Because  the  reply  was  not 
filed  within  the  time  specified  therefor  by 
statute,  the  same  was  stricken  from  the  files, 
upoD  the  motion  of  the  appellee  and  the  mo- 
tion of  appellee  for  judgment  on  the  plead- 
ings granted  by  the  court 

{1]  1.  The  appellant  contends  that  the  an- 
awer  was  argumentative,  and  contained  no 
new  matter,  as  the  same  is  understood  in 
code  pleading,  aad  consequently  the  reply 
was  unnecessary;  Issue  having  been  Joined 
oil  the  complaint  and  answer.  Upon  that 
premise  It  is  contended  that  the  trial  court 
was  In  error  in  rendering  Judgment  against 
the  appellant  on  the  pleadings,  and  with 
this  contention  we  agree.  In  the  case  of 
Walters  V.  Battenfield,  21  N.  M.  413,  415, 
155  Pac.  721,  we  discussed  the  proposition 
as  to  what  constitutes  new  matter,  and  dted 
numerous  authorities  thereon.  We  held  that : 

"A  narration  of  facts,  in  an  answer,  in  the 
form  of  new  matter,  which  eoold  all  be  prop- 
erly i»oved  under  the  general  or  specific  denials 
made  by  the  defendant,  constitutes  an  argumen- 
tative answer,"  and  that  if  the  facts  averred 
merely  show  that  some  essential  allegation  of 
the  complaint  is  untrue^  they  do  not  constitate 
new  matter,  but  only  a  traverse,  citing  as  au- 
thority for  the  laHt  statement  1  Sutiienand  on 
Code  Pleading,  f  467. 

In  the  case  at  bar  the  Issue  tendered  by 

the  complaint  was  that  appellant  "sold  and 


delivered"  merchandise  to  the  appellee,  of 
tlie  value  of  $4S7.60,  for  which  appellant 
had  not  been  paid.  %he  denials  in  the  answer 
made  an  issue  on  those  facts,  ^e  so-called 
new  matter  In  the  answer  admitted  the  pur- 
chase of  merchandise  from  appelant  of  the 
agreed  value  of  $487.50,  but  denied  the  deliv- 
ery of  merchandise  of  that  vfllue,  alleging 
In  that  behalf  that  merchandise  of  the  value 
of  only  $121.60  had  been  delivered.  Unques- 
tionably these  facts  were  provable  under 
the  general  or  special  denial,  for  they  were 
sMctly  relevant  to  the  Issue  as  to  the  quan- 
tity of  goods  alleged  to  have  been  delivered 
to  appellee  by  the  appellant  The  answer 
cmfessed  the  purchase  of  merchandise  of  the 
value  of  $487.50,  but  denied  d^lvery  of  mer- 
chandlse  of  that  value.  The  burden  of  proof 
as  to  the  fact  of  the  delivery  of  merchandise 
of  said  value  rested  upon  the  appellant  at 
the  time  issue  was  Joined,  and  that  consti- 
tuted one  of  the  material  allegations  neces- 
sary to  prove  before  appellant  was  entitled 
to  a  recovery.  In  the  Walters-Battenfirid 
Case,  we  said,  citing  authority,  that  new 
matter  is  "truly  a  confession  and  avoidance," 
and  that  "the  true  test  as  to  whether  matter 
pleaded  by  the  defendant  In  his  answer  is 
new  matter  is  whether  the  burden  of  proof 
Is  thrown  upon  the  defendant"  Quoting  1 
Sutherland  on  Oode  Pleading,  |  457,  we  held: 

"Affirmative  allegations  in  the  answer  which 
are  in  effect  only  denials  are  not  new  matter, 
for,  as  we  have  just  noted,  new  matter  con- 
fesses and  avoids  either  expressly  or  impliedly 
the  cause  of  action  set  up  in  tbe  complaint  So 
any  matter  which  does  not  discharge  or  avoid 
a  cause  of  action  theretofore  existing,  but  the 
puriKwe  of  which  is  to  show  that  the  alleged 
cause  of  action  never  did  exist  and  that  mate- 
rial allegations  of  the  complaint  are  not  true, 
is  not  new  matter  such  as  is  required  to  be  spe- 
cially pleaded.  That  is  not  new  matter  in  an 
answer  which  might  hare  been  shown  under 
a  general  deniaL" 

The  answer  confessed  but  part  of  the  al- 
legations of  the  complaint,  viz.  that  appel- 
lee "bought"  merchandise  of  appellant  of 
the  value  of  $487.50,  and  stated  facts  tend- 
ing to  show  that  the  other  material  allega- 
ti<Hi8  of  the  complaint  were  untrue.  (Nearly 
that  does  not  constitute  new  matter,  within 
the  meaning  of  the  law.  It  is  true  that  the 
answer  also  alleged  that  appellee  had  In  bis 
hands  the  sum  of  $300.06,  whl<^  be  held  In 
his  hands  as  bailee  oi  agent  of  the  appellant 
That  allegation,  however,  was  only  in  expla- 
nation of  the  amount  or  value  of  merchan- 
dise delivered  to  appellee,  and  might  well 
have  been  proved  nnder  the  general  dmlal. 
We  are  therefore  satisfied  that  the  answer 
contained  no  "new  matter."  That  being  sot 
then  an  issue  was  formed  upon  the  complaint 
and  answer,  and  there  was  no  necessity  for 
the  filing  of  a  reply.  Whether  the  court  erreo 
in  striking  out  the  reply  therefore  becomes 
immaterial,  but  its  action  in  granting  the 
motion  for  Judgment  on  the  pleadings  was 
erroneous.  Its  action  in  this  respect  was 
erroneous  because  an  Issue  of  fact  was  be- 
fore the  court,  which  could  be  determined 
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Mily  In  the  ordloary  coarse  of  the  law,  and 
that  Is  true,  eren  assuming  that  the  court 
was  correct  In  striking  from  the  flies  the  re- 
ply, because  the  Issue  was  made  upon  the 
complaint  and  answer,  as  we  have  hereto- 
fore said.  It  follows  that  the  jndgm«it  must 
be  reversed, 

[2]  2.  One  other  proposition,  however, 
should  be  discussed.  The  appellee  ctmtoids 
that  the  trial  court  was  without  juriadtctlon 
to  render  the  judgment  It  did  render  In  this 
case,  because  the  cause  had  been  ordered 
abated  on  December  6,  1915,  and  the  court 
did  not  order  a  reinstatement  of  the  case  im- 
tll  January  10,  1916.  The  objection  Is  found- 
ed upon  section  4291,  Code  1915,  a  section  of 
the  law  having  to  do  with  cost  bonds  and  the 
time  and  manner  in  which  an  abated  cause 
may  be  rrinstated  upon  applicatttm.  In  the 
latter  event  it  provides  that : 

"Should  s&ld  parties  at  any  time  daring  said 
term  file  with  the  clerk  of  Qie  district  court  a 
good  and  snffldent  bond,  sndi  caase  may  upon 
application  of  said  par^  be  reinstated  on  the 
docket  of  the  court  *  *  * " 

It  is  contended  that  the  lapsing  of  the 
term  of  court  had  the  effect  of  I^ally  pre- 
venting a  reinstatement  of  the  cause,  the 
statute  limiting  the  time  In  whtt^  reinstate- 
ment could  have  been  made  to  the  Novemt>er, 

1915,  term.  One  of  the  several  reasons  why 
there  Is  no  merit  in  the  contention  is  that 
the  record  before  us  is  not  sufficient  to  re- 
view the  question.  The  order  of  reinstate- 
ment was  made  on  January  15,  1916.  The 
record  of  this  case  does  not  show  whether 
the  November,  191C^  term  of  said  court  was 
in  session  at  fliat  time  or  had  adjourned. 
Appellee's  coonael  states  that  the  court  took 
an  Indefinite  recess  on  December  7,  1915,  but 
there  Is  nothing  in  the  record  to  show  wheth- 
er the  court  convened  or  not  in  the  Interim 
between  December  7,  1915,  and  January  11^ 

1916.  If  appellee  would  have  such  question 
reviewed  here,  it  was  his  duty  to  file  a  tran- 
script here  showing  such  portions  of  the  rec- 
ord of  the  trial  court  as  were  necessary  for 
a  consideration  of  the  question  presented. 
Baca  et  aL  v.  Unknown  Heirs  of  Jacinto  Pa- 
laez  et  al.,  20  N.  M.  1,  6.  146  Pac.  946.  Ap- 
pellee also  contends  that  the  bond  for  costs, 
giv«i  on  appeal  by  the  at^Uant,  is  insuffi- 
cient as  to  ft>rm,  but  in  view  of  the  fact  that 
the  case  will  be  reversed,  and  consequently 
the  costs  will  be  taxed  against  the  appellee, 
ft  is  not  necessary  to  discuss  or  consider  the 
proposition. 

For  the  reasons  stated,  the  judgment  of 
the  trial  conrt  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  vacate 
the  judgment  rendered  on  the  pleadings,  and 
to  proceed  tn  a  manner  not  inconsistent  with 
this  opinion;  and  it  1b  so  ordered. 

HANNA.  G.  J.,  and  ROBEBTS,  J.,  concur. 


8TATB  r.  PBUBTT.   (So.  2137.) 

(Snt^otte  OcHUt  of  New  Hodooi  A^ 
191&) 

(BfUahut  by  tht  Oouri.) 

1.  HouiciDs  «=»300(14)— Thbs^tb-Instbuc- 

TION. 

Where  there  Is  evidence  tending  to  show 
that  deceased  made  tlireati  against  the  defend- 
ant which  were  commiinicatea  to  him,  and  thaf 
the  deceased  brought  about  the  difficulty  and 
was  in  fault  at  the  time  of  the  killing,  the 
court  must,  upon  request,  instruct  the  jury  upon 
the  subject  <n  such  threats  • 

2.  Cbihinal  LtAW   ^=»829(3)  —  Toi.urtabt 
MANSLAUOHTEa— Instruction— OuissioNB— 

OUBE. 

An  instructiim  defining  the  essential  ele- 
ments of  an  indictment  gm  to  manslaughter,  and 

which  omits  to  state  that  the  killiiig  must  have 
been  unlawful  and  not  justifiable,  and  which  la 
followed  by  another  instruction  telling  the  jury 
that  if  ther  believe  firom  the  evidence  "tbat 
each  and  au  of  the  above  material  alleKati<Hia 
of  the  indictment  have  been  esteblished  beyond 
a  reasonable  doubt"  they  ahotdd  then  find  de- 
fendant gusty  of  voluntary  manalaoghter,  la 
erroneous. 

S.  HowoiDB  ^asSM®)— SBU-DBmraB— Blm< 
DEN  or  pBoor. 
A  defendant  on  trial  for  homicide  who  re- 
lies upon  self-defense  for  acquittal  is  not  re- 

Suired  to  produce  evidence  which  will  aatiai^ 
lie  jnr^  that  he  acted  in  asU-defense,  but  only 
such  evidence  as  will  raise  in  the  minds  of  the 
jurors  a  reasonable  doubt  as  to  whether  be  acted 
m  necessary  self-defenae. 

4.  HolCrCIDB  ^300(2)— jSKU-'DCRNSE— Iif- 
STBVOnON. 
Instnicti<Hi  relative  t»  limitations  upon  the 
right  of  self-defaise. 

Appeal  from  District  Court,  Union  Coun- 
ty; Lieb,  Judge. 

James  C.  Pruett  was  coDvlcted  of  volun- 
tary manslau^ter,  and  he  am»eals.  Revers- 
ed and  remanded,  with  Inatmctlons  to  grant 
a  new  trial. 

See.  also.  22  N.  M.  228,  160  Pac;  S62. 

O.  P.  Easterwood,  of  Clayton,  for  amwl- 
lant   Harry  L.  Patton,  At^.  tbr  the 

State. 

ROBEirrS.  J.  Appellant  was  tried  and 
convicted  In  tbd  district  court  of  Union 
county  of  v<duntaT7  mandaivbtn',  and  ap- 
peals. 

In  October,  1914,  the  appellant  aocompn- 
nied  Blra.  Ethel  LondreOi  to  the  Croaa  L 
rand  In  Union  county.  There  fhey  met  the 
deceased,  who  was  practically  a  stranger  to 
appellant  The  appellant  and  Hrs.  Luid- 
reth  went  into  the  apartments  of  Mr.  and 
Mrs.  Crook,  the  father  and  mother  of  Mrs. 
Lendreth,  when  Cleesy  Cheek,  ttie  deceased, 
and  various  others  came  In.  Cheek  had  a 
plsttd  In  his  hand  and  ordered  the  appelant 
out  of  the  house  with  the  fallowing  remailc, 
"You  see  tbat  door;  hit  it**  C9ie^  waa  dl»- 
armed,  and  as  he  went  out  of  the  room  he 
said  to  the  appellant,  "I  will  fclU  yon  or  get 
you  In  less  than  a  week."  N<o  explanation  Is 
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afforded  by  the  evidence  for  the  action  ot 
Cheek.  AEq;>tilaDt  was  engaged  in  teadiing 
BChod,  and  on  Satarday  after  the  occurrence 
Just  detailed  Tlalted  the  home  of  Ed  Logae, 
where  the  atipellant  had  hla  bedding  and 
rarloas  other  things.  In  the  afternoon,  ap- 
pellant, as  disclosed  hy  the  evidence  offered 
oa  hla  behalf,  took  his  rlfte  and  went  Tab- 
blt  hnntlng,  and  while  returning  home  on 
the  public  road  met  the  deceased,  and  the 
shooting  took  place.  Appellant  was  the  only 
eyewitness  to  the  «icounter,  and  testified 
that  he  saw  the  deceased  approaching  him 
from  the  top  of  the  hill.  About  the  time  he 
saw  the  deceased,  the  deceased  reached  for 
his  gnn  and  told  appellant  he  was  going  to 
kill  him.  Appellant  told  deceased  to  put  up 
his  gnn,  and  after  deceased  repeated  his 
threat  and  was  trying  to  get  his  gun  out 
of  the  scabbard  appellant  threw  up  his  gun 
and  shot  quickly,  causing  the  horse  of  the 
deceased  to  jump.  However,  Cheek  turned 
his  horee  around,  got  his  gun  out  and  up  to 
his  shoulder,  and  was  trying  to  work  the 
lever,  still  telling  appellant  he  would  kill 
him.  when  appellant  shot  him.  On  the  part 
of  the  state  It  was  cmteuded  that  appellant 
had  waylaid  deceased  and  shot  him  from  be- 
hind a  dump  of  bushes.  The  evidence  to 
this  effect  was  all  clrcnmstanttaL 

Seven  alleged  errors  are  discussed  by  ap- 
pellant upm  which  he  relies  for  a  reversal. 
Some  of  the  errors  have  to  do  with  the 
weight  of  Hbe  evidence  and  the  refusal  of 
the  court  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  As  the  case 
must  be  reversed  oa  other  grounds,  the 
points  just  stated  need  not  be  discussed. 
Upon  a  new  trial  appellant  will  have  an  op- 
portunity to  present  the  evidence  In  question. 

[1]  Appellant  requested  the  court  to  give 
three  instructions  up<m  the  subject  of 
threats.  He  does  not  here  contoid  that  all 
three  of  these  Instructions  should  have  been 
given,  but  Insists  that  some  one  of  the  three 
should  have  been  given  to  the  }nry.  The 
seventh  instruction  requested  by  appellant 
reads  as  follows :  ■ 

"The  court  instructs  the  jury  that  thourii 
mere  thrests  are  insufficient  to  justify  a  kUl- 
ing  as  in  self-defeose,  if  the  jury  believes  that 
prior  to  the  homicide  deceased  made  threats  of 
a  violent  oatnre  against  the  defendant,  and  the 
evidence  leaves  the  jury  in  doubt  as  to  what  the 
acts  of  the  deceased  wa«  at  the  time  of  the 
homicide  or  as  to  what  defendant  might  mop- 
erly  have  apprehended  in  respect  to  the  Ihten- 
tioD  of  deceased,  the  jury  are  entitled  to  con- 
sider the  threats  in  connection  with  the  other 
evidence  in  determining  who  was  probablv  the 
aggressor,  and  In  determining  what  apprehen- 
sion might  reasonably  arise  In  the  ndnd  of  de- 
fendant fron  the  conduct  of  the  deeeased." 

This  instruction  was  even  more  flavorable  to 
the  state  than  the  law  requires,  and  we  fall 
to  understaDd  upon  what  theory  the  court  re- 
fnsed  to  give  It,  or  to  give  some  appropriate 
instruction  upon  the  subject.  In  the  instruc- 
tions given  by  the  court  of  Its  own  motion, 
tuts  phase  ot  the  case  was  not  referred  ta 


Ttxe  law  Is  well  settled  that  where  there  is 
evidence  tending  to  show  that  deceased  made 
threats  against  the  defendant  which  were 
communicated  to  him,  and  that  deceased 
brought  about  the  difficulty  and  was  In  fault 
at  the  time  of  the  killing,  the  court  must, 
upon  request,  instruct  the  jury  as  to  the  law 
governing  threats.  11  Standard  Kncy.  of 
Procedure,  676.  In  the  case  of  Potter  v. 
State,  86  Tenn.  88,  1  S.  W.  614,  where  the 
deceased  had  made  threats  against  the  de- 
fendant and  the  defendant  Justified  on  the 
ground  of  self-defense,  the  failure  of  the 
court  to  instruct  that  the  threats  of  deceas- 
ed communicated  and  uncommunlcated  might 
be  looked  to  by  them,  the  former  as  tending 
to  show  the  state  of  mind  of  the  defendant, 
the  conditions  under  which  he  was  acting, 
and  to  illustrate  his  c<mduct  and  motive,  in 
connection  with  other  facts  and  circumstanc- 
es in  the  case,  and  the  latter  as  tending  to 
show  the  animus  of  the  deceased,  and  to  il- 
lustrate his  conduct  and  motives,  was  held 
error.  In  that  case  the  defendant  did  not 
request  an  instruction  on  the  subject  of 
threats,  but  the  court  held  It  was  the  duty 
of  the  judge  to  charge  the  law  applicable 
to  the  evidence  and  give  the  defendant  the 
benefit  of  lt,'and  it  was  hdd  tiat  the  defend- 
ant was  entitled  to  this  chaise  without  de- 
mand. In  ttie  present  case  the  court  was 
q>eclflcally  requested  to  charge  on  the  sub- 
ject of  threats.  Other  cases  holding  that  It 
was  the  duty  of  the  court  to  have  charged  on 
this  subject  are:  White  v.  Territory,  8  Wash- 
Ter.  89T,  1&  Pac.  87 ;  People  v.  Zigouras,  163 
N.  T.  260,  67  N.  E.  465;  State  v.  Darling,  196 
Ma  163,  97  S.  W.  69ii;  State  v.  Helm,  92 
Iowa,  640.  61  N.  W.  246;  State  v.  Parker.  60 
Or.  219,  118  Pac  1011 ;  WUllams  v.  State,  67 
Tex.  Cr.  R.  28T,  148  S.  W.  768;  Price  v.  State, 
1  Okl.  Cr.  868.  98  Pac.  447.  The  only  au- 
thorities relied  up<m>  by  the  state  as  justi- 
fying the  refusal  are  Futch  v.  State.  137  Ga. 
76.  72  S.  B.  911,  and  ElUson  v.  State,  137  Ga. 
198,  73  S.  B.  266:  but  In  these  cases  there 
was  no  request  for  a  charge  on  this  subject 
For  the  failure  of  the  court  to  give  an  ap- 
propriate instruction  upon  this  subject,  or 
one  of  the  tendered  instructions,  the  case 
must  be  reversed. 

[2]  We  deem  It  adviyable  to  discuss  such 
of  the  other  questions  raised  on  this  appeal 
as  might  probably  arise  upon  a  subsequent 
retrial.  The  seventh  and  eighth  instructions, 
given  by  the  court  of  its  own  motion,  were 
as  follows: 

"(7)  As  to  volnntary  manalanghter,  the  ma- 
terial allegations  of  the  indktment  as  to  that 
are  as  followa:  (a)  That  Cleasy  Oheek  was 
killed ;  (b)  that  Clean  Cheek  was  killed  by  the 
defendant,  James  C  Pruett;  (c)  tliat  the  kill- 
ing was  effected  by  means  of  a  certain  rifle, 
commonly  called  a  Winchester,  charged  and  load- 
ed with  gunpowder  and  divers  leaden  bullets, 
which  the  said  defendant  held  in  his  hand  and 
did  discharge  and  shoot  off  at  and  against  the 
said  Clensy  Cbeek,  and  did  thereby  strike  and 
wound  the  said  Cleasf  Cheek  in  such  manner 
that  a  mortal  injury  was  inflicted  i^on  him 
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which  was  tlie  proxfinate  caase  of  bis  death'; 
(d)  that  80ch  killing  was  done  by  the  defendant 
apon  a  sudden  Qoarrel  or  in  the  heat  of  pas- 
sion; (e)  that  sadi  killine  occurred  in  the 
county  ox  Uni<ai  and  state  m  New  Mexico ;  (f) 
that  the  deceased,  Gleaay  Cheek,  was  shot  and 
injured  aa  aforesaid,  and  died  from  the  effects 
thereof  on  the  17th  da;  of  October,  1914. 

"(8)  If  Tou  believe  from  the  evidence  that  each 
and  all  of  the  above  material  anecations  of  the 
indictment  have  been  established  beyond  a  tea- 
Bonable  doubt,  you  should  then  find  the  defoid- 
ant  guilty  of  voluntary  manslaughter." 

These  two  instructions,  as  given,  were  in- 
correct, in  that  they  autborlzed  the  convic- 
tion of  the  appellant  even  though  he  was 
Justified  in  killing  the  deceased.  It  Is  con- 
tended on  behalf  of  the  state  that  the  vice  In 
these  Instructions  was  cured  by  other  in- 
structions given  by  the  court  on  the  subject 
of  self-defense.  This  point  need  not  be  de- 
termined. The  court  should  not  have  given 
the  Instructions.  The  vice  was  clearly  point- 
ed out  by  exceptions  stated  by  counsel  tor 
appellant,  which  should  have  been  snstained 
by  the  trial  court 

[3]  It  is  also  insisted  that  instruction  num- 
bered 15  given  by  the  court  was  erroneous. 
In  that  it  required  the  defendant  to  afflrma- 
tlvely  establish  his  plea  of  self-defense;  in 
otber  words,  that  he  was  required  to  satisfy- 
the  jury  that  he  was  Justified  in  taking  the 
Ute  of  the  deceased;  whereas,  the  law  is 
that  he  Is  required  only  to  produce  such  evi- 
dence as  will  raise  in  their  minds  a  reason- 
able doubt  upon  the  proposition.  The  in- 
struction in  question  is  Inaptly  worded.  It 
begins  with  tbe  words,  **lf  you  believe  from 
the  evidence,"  etc.  On  behttlf  ot  the  state  it 
is  insisted  th&t  tbe  vice  In  tUs  instruction 
is  cured  by  other  Instmctiwia  given  by  tbe 
ooort  When  the  objection  to.  tbie  instruc- 
tion was  called  to  tbe  attention  of  tbe  trial 
court,  It  should  have  been  corrected.  It  is 
not  necessary  f<nr  us  to  determine  wliether  the 
<AJectlonable  language  was  cured  by  other 
Instmcticua.  because  upon  a  second  trial  the 
court  will  doubtless  see  to  It  that  unobjec- 
tionable language  Is  employed.  The  objec- 
tion could  have  been  cured  by  the  Insertion 
of  the  words,  "If  you  entertain  a  reasonable 
doubt." 

[4]  It  is  contended  that  the  court  erred  In 
giving  Instruction  numbered  17,  wbldi  reads 

as  follows: 

"The  law  of  self-defense,  however,  does  not 
imply  the  right  to  attack,  nor  will  it  permit 
acts  done  in  retaliation  or  for  revenge,  and  if 
you  believe  from  the  evidence,  beyond  a  rea- 
sonable  doubt,  that  the  defendant  aoueht, 
brought  on,  or  voluntarily  entered  into  a  diffl- 
enlt/  with  the  deceased  for  the  purpose  of  en- 
g^mg  him  in  a  ccmfllct  with  deadly  weapons, 
then  the  defendant  cannot  avail  hinuelf  <a  the 
law  of  self-defense  and  you  should  not  acquit 
him  on  that  ground,  and  it  is  for  you  to  de- 
termine from  all  the  evidence  whether  tbe  daim 
of  tile  defendant  that  he  killed  deceased  in  aelf- 
defoise  is  made  in  good  faith  or  la  a  mere  pre- 
tMise" 


— on  tbe  ground  ttiat  there  was  no  eridenee 
in  the  ease  warranting  the  gMog  of  this  In- 
struction, In  that  such  Instruction  was  as  to 
mhtnai  combat  In  this  appellant  la  mistak- 
en. The  above  instruction  is  a  fomlllaT  and 
oft-approved  statement  that  tbe  law  of  self- 
defense  does  not  Imply  the  right  to  attai^ 
nor  'Will  it  permit  acts  done  in  retallatlon  for 
revenge,  and  that  one  who  brings  on  or  vol- 
untarlly  enters  into  a  difficulty  for  tbe  pur- 
pose ik  engaging  In  conflict  with  deadly 
weapons  cannot  avail  himself  of  the  law  of 
self-defense.  Sudi  an  Instruction  is  hab- 
itually given  In  all  the  courts  of  this  state  in 
connection  with  all  instructions  of  self-de- 
fense, and  It  would  be  hard  to  conceive  of 
any  case  where  self-defense  was  relied  up- 
on wherein  such  an  Instruction  would  not  be 
prt^r. 

Because  of  the  refusal  of  the  court  to 
charge  npoo  the  subject  of  threats,  the  cane 
will  be  reversed  and  remanded  to  the  dis- 
trict court,  with  instructions  to  grant  tbe 
appellant  a  new  trial ;  and  it  Is  so  ordered. 

HANNA,  a  J.,  and  PABKfilR,  concur. 


SKAI^A  T.  NEW  YORK  LIFE  INS.  CO. 

(No.  2044.) 

(Supreme  Court  of  New  Mexica   April  24. 
-  1918.) 

(Syttabiu  bp  the  Oowri.} 

1.  Insubance  «=s>66G(6)  —  Ijirz  iNsuaAitcx  — 
Defbhse  op  Suicidb— Evioence. 

Evidence  examined,  and  Ttel<t,  that  trial 
court  should  have  directed  a  verdict  for  appel- 
lant, and  that  the  evidence  is  iuaofficient  to 
auatain  the  verdict  and  judgmttit 

2.  Appeal  ano  Gbsob  t^KKiO^  ExcLUBioif 
OF  Evidence— Habmless  Ebrob. 

Where  the  court,  in  its  instructions,  assumra 
the  existence  of  proof  of  facts  sought  to  be  es- 
tablished by  evidence  excluded  by  the  court, 
the  party  thus  obtains  all  the  benefit  which  he 
could  have  derived  from  the  admission  of  such 
evidence,  and  the  error  in  excluding  snch  evi- 
dence, if  error  it  be.  Is  rendered  harmless. 
8.  iNSUBAIfCB  •3»e62(l)         LnX  iNSimAIICB 

— Pboofs  or  Death— EviDEiTCE. 
Evidence  examined,  and  held,  that  proof  of 
fact  that  blank  forms  of  proof  of  death  were 
delivered  to  a  pbysii^au  by  the  local  airent  of 
the  Insurance  company  was  improper,  in  that 
such  evidence  was  irrelevant 

4.  Evidence  «=>473— Opinion  Evidkwce. 

Where  mere  descriptive  language  is  inade- 
quate to  convey  to  the  jury  the  precise  facts, 
witness  may  state  his  opmion  thereon. 

5.  Insubance  «=»059(2)  —  Life  Insl'hakce  — 
Depensb  of  Suicide— Evidence. 

Evidence  tending  to  show  suicide  or  the 
motive  of  tbe  insured  in  killing  himself  is  ad- 
missible. 

Ai^)eal  from  District  Court  Curry  Conn- 
(7;  RlcliardsfHi,  Judge. 

Action  by  Alice  B.  Skala  against  the  New 
Xork  Life  Insurance  Company.  Judguient 
for  i^aintlff,  and  defendant  appeals.  Keven- 
ed  and  remanded,  with  Instnictkais  to  giant 
d^endant  a  new  trial 
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Prancla  C.  Wllsmi  and  D.  K.  Sadler,  both 
of  Santa  F6,  and  James  H.  Mcintosh,  of  New 
York  City,  for  appelant  Patton  &  Bratton 
and  O.  A.  Hatch,  all  of  Clovis,  for  appellee- 

HANNA,  a  J.  appellee,  Alice  B. 

Skala,  recovered  a  Judgment  against  the 
appellant.  New  York  Life  Insurance  Compa- 
ny, In  the  sum  of  $1,000  upon  a  contract  of 
Insurance  wrltt^i  upon  the  life  of  Phillip  A. 
Skala.  From  Oiat  Jndgmeot,  the  appellant 
haa  appealed. 

[1]  The  case,  oo  aiH>ea],  turns  upon  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict of  the  Jury;  appellant  contending  that 
Phillip  A.  Skala  ccnumltted  stUclde  within  a 
year  after  the  execution  of  the  policy.  The 
question  was  raised  In  the  trial  court  by  re- 
questing that  a  verdict  be  directed  for  ap- 
pellant, and  Is  raised  here  also  by  an  attack 
on  the  sufficiency  of  Uie  evidence  to  support 
the  verdict. 

The  contract  of  Insurance  contained  the 
following  provision : 

"8elf-De«imotion.^In  event  of  self-destruc- 
tion during  the  6rst  insurance  ^ear,  whether 
the  insured  be  sane  or  insane,  the  insurance  un- 
der  this  policy  shall  be  equal  to  tite  premiums 
thereon  which  have  been  paid  to  and  received 
by  the  company,  and  no  more." 

The  questitm  tor  solution  Is  whether  the 
Insured  committed  suicide  or  died  from  a 
cause  other  than  self-destruction ;  death  hav- 
ing occurred  during  the  Qrst  Insurance  year 
of  the  policy.  Ordinarily  the  determinatimi 
of  tlhe  Jury  cm  such  questions  is  conclusive 
here,  where  the  verdict  Is  supported  by  sub- 
stantial evidence,  and  it  Is  only  in  those  cas- 
es wherein  there  is  no  substantial  evidence 
to  support  the  verdict  that  the  verdict  Is 
set  aside  on  appeal,  ^le  rule  has  so  often 
been  announced  In  this  court  that  citation  of 
authority  Is  unnecessary.  A  careful  exami- 
nation of  all  of  the  evidence  contained  in 
the  record  makes  irresistible  the  cmeluston 
that  the  Insured  ccnnmltted  suicide.  AlKnit 
4 :30  in  the  afternoon  on  the  16tta  day  ot  Feb- 
ruary, 1916,  a  n<^se  was  heard  In  the  bed- 
room of  the  Insured  and  idiortly  th^eafter 
be  was  found  dead  lying  npcm  hla  bed.  In  the 
forehead  was  a  bullet  wound  and  upon  the 
fhce  appeared  powder  marka  His  right  hand 
lay  upon  his  breast,  loosely  ela{q>lng  a  re- 
Tolver  trcm  wU<A  one  shot  bad  been  flred- 
In  his  podcet  was  found  a  noteboi^  In  which 
was  wrlttm,  In  substance^  either  one  ot  the 
other  of  the  following  statements: 

"Hazel  Thompson  was  the  nicest  and  sweet- 
est girl  in  the  U.  S.  A.  and  that  is  a  fact. 
These  are  the  last  lines  written  by  P.  A.  Skala." 

"Hazel  Thompson  is  the  best  and  prettiest 
girl  in  the  world.  Mrs.  Skala  ia  the  best  woman 
in  the  world,  and  that's  a  fact.  These  are  the 
last  lines  written  by  P.  A.  Skala.  Good  bye 
to  you  all.  P.  A.  Skala  Dated  February  16th 
(or  14th)  1916." 

The  sheet  in  the  notebook  upon  which  the 
substance  of  the  foregoing  statements  was 
written  had  been  torn  from  the  book  In  the 
Interim  between  the  time  the  book  was  tak- 


en from  the  person  of  the  Insnred  end  the 
date  of  the  trial.  Hazel  Thompson  was  the 
stepdaughter  of  the  insured.  'Riroughout 
the  trial  the  aK>eIIee  objected  to  the  method 
adopted  by  appellant  in  proving  the  said 
statements,  but  the  fact  remains  that  such 
evidence  was  admitted  by  the  trial  court  and 
is  a  part  of  the  evidence  to  be  considered 
here.  In  addition  to  the  forgoing  proof  of 
death  by  suicide,  conflicting  evidence  ap- 
pears In  the  record  as  to  the  domestic  and 
flnandal  status  of  the  insured  shortly  prior 
to  his  death.  We  may  completely  disregard 
this  evidence,  however,  because.  In  our  opin- 
ion, the  evidence  of  the  physical  facts  sur- 
rounding the  death  of  the  Insured,  cmsld- 
ered  In  conjunction  with  the  written  state- 
ments of  the  insured,  that  the  lines  then  writ- 
ten by  him  were  the  last  Hues  to  be  written 
by  him,  indubitably  established  beyond  all 
doubt  that  the  insured  committed  suldde. 
The  amellee  states  in  her  brief  that  It  la 
his  theory  that  the  deceased  came  to  his 
death  by  accident,  or  by  some  means  other 
than  suldde.  Counsel  for  appellee  also  say 
that  the  evidence  Is  Just  as  susceptible  of  a 
I  construction  to  the  effect  that  the  deceased 
did  come  to  hla  death  by  acddent  as  that 
he  committed  suicide.  We  cannot  agree  with 
counsel  In  this  contention.  Every  fiet  of 
Importance  discloses  that  the  insured  com- 
mitted suldde.  'Die  physical  facts  and  the 
statement  contained  in  the  notebook  of  the 
insured  leave  no  doubt  as  to  this  mattw. 
Different  oplnltms  as  to  the  conduslmi  to 
be  drawn  therefrom  could  not  reasonably  be 
formed,  and  the  trial  court  should  have  di- 
rected a  verdict  for  the  appellant  upon  the 
motion  made  therefor.  We  cannot  account 
for  the  oDn<dinsl<Mi  of  the  Jury,  bat  are  satis- 
fled  that  no  substantial  evidence  suppcvts 
that  conclusion,  and  consequently  the  same 
will  be  set  aside.  As  ttils  OKictaslon  depends 
upon  the  flacts  alMie  of  this  case,  we  see  no 
necesfdty  for  referring  to  the  nnmerons  cas- 
es dted  by  the  parties  to  this  aK)eaI. 

[11  2.  A  deposition  of  an  officer  of  the  ap- 
pellant company  was  read  in  evidence  on  the 
part  of  the  appellant.  It  tended  to  prove 
that  an>ellee  had  transmitted  to  appellant 
the  proof  of  death  of  Che  Insured.  This 
ivoof  was  made  up  'of  three  separate  pa- 
pers; Tiz.  statement  of  the  appellee^  state- 
ment of  physician,  and  statanoit  of  a  friend. 
The  physician's  stotement  was  made  vpon 
a  c<»npany  form.  The  fourteenUi  question 
and  the  answer  thereto  wen  as  foDows: 

"Was  there  any  special  cause,  direct  or  indi- 
rect, for  tlie  death,  in  the  use  of  alcoholic 
beverages,  drugs,  occupation,  or  residence  of 
the  deceased?  Suicide." 

The  court  admitted  the  statement  in  evi- 
dence, but  restricted  its  effect  to  proof  of 
death  only,  and  In  the  first  Instance  so  In- 
structed the  Jury.  Complaint  Is  made  of  this 
by  appellant,  but  It  is  rendwed  Immaterial 
by  the  fact  that  the  court  subsequently  to- 
atmcted  the  jury  that: 
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"Plaintiff  hsTbw  In  bw  ntoof  of  deaOi  stated 
to  tiie  company  tbat  the  death  was  hy  taldde, 

it  ifl  incumbeDt  on  her  to  BSttsfy  the  jury  that 
in  this  Btatement  she  was  mistaken,  and  that 
tbs  death  waa  the  result  <^  accident." 

Tbe  aame  oaK^uslon  aK>lieB  to  ttie  action 
of  the  trial  coart  In  gtriklnff  out  the  answer 
of  the  physician  to  the  fourteenth  question 
contained  In. the  phy^an's  statement  The 
doctrine  appUcahle  to  these  two  propositions 
Is  that,  where  the  court  in  Its  instmctlons 
assumes  the  ulstenoe  or  proof  of  facts  sought 
to  be  established  by  evidence  excluded  by 
the  court,  the  party  thus  obtains  all  the  ben- 
efit whldi  he  could  have  derived  from  the 
admission  of  sudi  evidence,  and  Hie  error,  it 
error  it  be,  is  r&ndexei  harmless.  88  Gyc. 
1468.  The  court.  In  the  case  at  bar,  having 
assumed  that  apptilee  stated  In  "her  proof  of 
death  that  the  insured  committed  snldde, 
gave  to  the  appellant  the  full  benefit  of  such 
evidence^  and  omsequently  the  error  in  ex< 
dudlng  sotfli  evidence  If  error  It  was,  Is  ren- 
dered harmless. 

[9]  S.  Over  the  objection  of  the  appellant, 
the  app^lee  was  permitted  to  prove  that  the 
blank  form  upon  which  the  i^ysidan's  state- 
ment  was  written  was  delivered  to  the  phy- 
sician by  the  local  agent  of  the  Insurance 
company,  who  received  the  same  from  the 
ai^Uant  The  evidence  'conatltuting  the 
proof  of  death  of  the  insured,  Introduced  by 
appellant,  was  attacked  by  aM>cllee  on  the 
ground  that  she  was  not  resixmsible  for 
statements  appearing  In  the  physician's 
statement,  because  she  bad  no  knowledge 
thereof  and  did  not  read  the  same.  In  the 
light  of  the  facta  we  do  not  believe  such  tes- 
timony was  relevant.  Fraud  on  the  part  ot 
the  agents  of  the  insurance  ccunpany  was 
hardly  intimated,  must  less  proved.  We  do 
not  anticipate  tbat  this  proposition  wlU  arise 
upon  the  retrial  of  this  case.  If  It  does,  its 
admissibility  will  depend  upon  Its  relevancy. 

[4]  4.  Evidence  on  behalf  of  the  appellant 
was  admitted  showing  that  the  witness 
Marsh  and  the  Insured  bad  a  conversation  ; 
on  February  16,  1916,  in  which,  among  oth- ' 
er  things,  the  insured  stated  that  he  did  not 
know  what  he  was  going  to  do  with  himself,  i 
but  tbat  it  would  not  be  long  until  he  would  | 
know.    He  also  stated  facts  tending  to  dls-  j 
close  that  he  was  having  domestic  troubles. 
The  witness  Marsh  was  then  asked  to  state 
whether  or  not  the  insured  was  In  a  despond- 
ent mood,  and  the  court  struck  out  the  an- ! 
swer  that  he  was  veiy  despondent  The  rule '. 
by  which  the  trial  court  will  be  guided  In  , 
the  event  this  proposition  arises  on  the  re-  \ 
trial  of  this  case  Is  stated  In  State  v.  Cooley, 
10  N.  M.  91,  109,  140  Pac.  1111,  1117  (52  L. 
B.  A.  [N.  S.]  230),  and  is  as  follows: 

"Where  mere  descriptive  language  is  inade- 
quate to  convey  to  the  jury  the  precise  facts, 
or  their  bearing  on  the  issue,  the  description  of 
the  witness  must  of  necessity  t>e  allowed  to  be 
supplemented  by  bis  opinion,  in  order  to  put 


the  jury  in  a  position  to  make  the  final  dsdsloB 

of  the  facts." 

In  that  case  we  held  that  it  was  error  not 
to  permit  a  witness  to  state  that  the  rela- 
tions between  the  appellant  and  the  deceas- 
ed, shortly  prior  to  the  homicide,  appeared 
to  be  friendly. 

[I]  6.  The  foregoing  Item  of  evidence,  and 
other  evidence  appearing  in  the  record,  was 
stricken  out  by  the  trial  court  on  the  theory 
that  the  same  did  not  Indicate  or  prove  a 
suicidal  purpose.  All  evidence  takUng  to 
show  suicide  or  the  motive  of  the  Insured  In 
killing  himself  is  admissible.  See  Oold- 
BChmldt  V.  Mutual  Life  Ins.  Co.  of  N.  T.,  134 
App.  Dlv.  475,  119  N.  T.  Supp.  283;  Fui^ 
bush  V.  Md.  Cas.  Co..  181  Micb.  234,  91  N. 
W.  13S,  100  Am.  St.  Bep.  606.  The  fact  that 
the  Insured  may  have  been  deeply  d^reeaaed 
or  despraident  shortly  before  his  death  was 
material  and  relevant  to  the  issue  as  to 
whether  In  fact  he  committed  snldde  or  not, 
and  its  weight  was  a  matter  for  Ott  con- 
sideration of  the  jury. 

For  the  reasons  stated  the  judgment  of 
the  trial  court  will  be  reversed  and  the  cause 
ronanded,  with  Instructions  to  grant  to  the 
appellant  a  new  trial ;  and  it  Is  so  ordered. 

PABE:EIt  and  BOBBBTS,  JJ„  concur. 


WOBTHINCTON  v.  TIPTON  et  aL 
(No.  2118.) 

(Sopreme  Court  of  New  Mexico.    April  24, 

1918.) 

(Byttaiu*  hv  tHe  Court.) 

1.  Pdblio  L1.KD  4»136— Claimants— IncHO* 

ATE  INTEBEBT— MOSTGAOB— "AUBtfATOHC." 
A  person  having  an  Inchoate  interest  in  pub- 
lic lands  may  mortgage  the  same,  even  though 
the  statute  under  which  he  claims  prohibits  on 
"alienation"  <ii  his  rights,  for  such  a  pnAibltioD 
refers  only  to  attempted  conveyances  of  title  and 
not  to  mortgages. 

[Ed.  Note.— For  other  definltioDs,  see  Words 
and  Phrases,  First  and  Second  Swie^  Alius- 
ti<m.] 

(Additional  fIvUahuM  by  Editorial  Staff.) 

2.  Pleading  ^a205(2)  — Demurbeb— Objeo 
TioRB  Reached. 

In  a  suit  to  foreclose  a  mortgage,  wherem 
the  answers  raised  only  the  question  that  it 
was  executed  and  delivered  prior  to  final  proof 
by  the  mortgagor  and  to  the  delivery  of  a  patent 
to  hiev,  demurrers  on  the  ground  that  the  an- 
swer did  not  state  facts  sufficient  to  constitate 
any  defense  were  sufficient  a*  against  the  oth 
jertion  that  they  did  not  suffici«itly  spedfy  tlM 
objection  to  the  answers. 

Appeal  from  District  Court,  Booaevett 

County;  Bldiardson,  Judge. 

Action  by  H.  O,  Worthingttm  agalnat  Santa 
Ann  Tipton  and  others.  Demurrers  to  an- 
swer overruled,  judgm^  rendered  (or  de- 
fendants upon  the  pleadings,  and  plaintiff 
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appeals.  BeTwaed,  and  cause  remanded,  with 
lustmcdonB. 

This  action  was  brouf^t  to  foreclose  a 
mortgage  od  certain  land  situate  In  the 
county  of  RooeeTelt.  The  complaint  was  In 
the  usual  form,  and  a  copy  of  the  mortgage 
sought  to  be  foreclosed  was  attached  and 
made  a  part  thereof.  The  defendants  filed 
separate  answers  to  the  complaint,  In  which 
they  admit  the  execution  and  delivery  <rf  the 
mortgage,  but  seek  to  avoid  its  legal  effect 
on  the  ground  that  the  mortgage  was  execut- 
ed  on  the  land  described  therein  by  Sarah 
Ann  Tipton  before  the  receiver's  final  receipt 
had  issued  to  her,  and  before  she  had  offered 
ber  final  proof  for  patent.  Demurrers  were 
filed  by  the  aK»ellant,  attacking  the  de- 
fenses set  forth  In  each  of  said  answers  on 
the  ground  that  they  did  not  state  facts 
snffld^t  to  constitute  any  defense  to  the 
salt.  The  court  overruled  such  demurrers, 
and  appellant,  electing  to  stand  thereon  and 
refusing  to  plead  further,  a  motion  for  judg- 
ment on  the  pleadings  wub  sustained,  and 
Judgment  rmdered  against  Oie  appelant, 
from  whidi  this  appeal  was  taken. 

M.  C.  Splcer,  of  Socorro,  for  appellant 
W.  A.  Olllenwater  and  Fred  B.  Dennis,  botti 
of  Clovts,  for  appellees. 

HANNA,  C.  J.  (after  staUng  the  farts 
as  above).  It  appears  from  the  pleadings 
that  the  mortgage  which  appellant  sought  to 
foreclose  In  the  district  court  was  given  upon 
a  homestead  entry.  The  mortgage  was  ex^ 
cnted  ^or  to  the  date  of  the  final  receiver's 
receipt  and  before  final  proof  for  patent  to 
said  land.  As  pointed  out  by  the  trial  court 
in  a  memorandum  opinion,  the  question  rais- 
ed, in  a  general  way,  Is  whether  or  not  a 
mortgage,  given  to  secure  moneys  loaned  for 
general  purposes  on  a  homestead  entry  prior 
to  final  proof  or  final  entry  of  the  same.  Is 
good  and  valid  as  against  the  land  described 
in  said  homestead  entry,  The  trial  court 
was  of  the  opinion  that  a  mortgage  may  be 
given  prior  to  entry,  and  after  the  filing  upon 
•a  homestead  to  secure  money  to  acquire  the 
title  In  event  of  commutation  or  to  make 
I)ermanent  Improvements  in  compliance  with 
the  law  or  acquiring  a  water  right  for  Its 
cultivation  and  development,  bat  that  there 
is  nothing  In  the  record  to  indicate  that  the 
money  borrowed  and  secured  on  this  home- 
stead entry  prior  to  the  issuance  of  final 
receipt  was  for  such  purposes,  but  was  a 
general  loan  having  no  particular  purpose 
connected  with  the  acquisition  or  Improve- 
ment of  the  homestead,  and  that  it  would 
be  against  public  policy  and  contrary  to 
the  federal  statute  to  permit  a  mortgage 
generally  on  a  homestead  entry  which  might 
ultimately  affect  the  title.  ITtie  court  said, 
referring  to  the  federal  statute,  that  the 
language  "after  entry"  meant.  In  his  opin- 
ion, after  final  pioofL 


The  four  assignments  of  error  urged  by 
appellant  raise  but  one  question,  1.  e.,  the 
right  of  a  homesteader,  after  entry  on  gov- 
ernment land,  to  subject  his  interests  therein 
to  a  mortgage  executed  by  him  after  entry 
and  before  final  proof  Is  made. 

[2]  Before  dlscosslng  this  question  it  is 
necessary  to  refer  to  a  point  made  by  ap* 
pellees,  whldi  is  that  the  demurrers  filed  by 
the  appellant  in  the  trial  court  were  In- 
sufficient in  law  to  raise  the  question  of  the 
sufficiency  of  the  answers  of  the  appellees. 
This  contention  Is  based  upon  the  proposition 
that  the  demurrer  must  distinctly  specify 
the  ground  of  objection  to  the  pleading,  and 
when  it  does  not  it  may  be  disregarded  or 
overruled;  and  that  the  demurrers  in  ques- 
tion, which  It  must  be  remembered  attacked 
the  -several  answers  upon  the  ground  that 
they  did  not  state  facta  sufficient  to  constitute 
any  defense  to  the  cause  of  action,  did  not 
sufficiently  specif  the  objection  raised,  and 
did  not  constitute  any  ground  of  demurrer. 
Appellee  cites  section  4111,  Code  1915,  and 
Bvants  V.  Taylor,  18  N.  M.  371,  137  Pac. 
588,  60  L.  R.  A.  (N.  S.)  U13,  in  support  of 
this  contention.  There  can  be  no  question 
but  that  the  demurrer  must  distinctly  speci- 
fy the  ground  of  objection  to  the  pleadings 
as  Is  provided  by  the  statute,  but  that  it 
did  so  in  this  case  Is  apparent  The  several 
parties,  and  the  court  as  well,  evidently  con- 
sidered this  one  question  raised,  as  is  shown 
clearly  by  the  memorandum  opinion  of  the 
trial  court  and  the  judgment  of  that  court. 
The  answers  of  the  several  defendants  raise 
but  one -question  so  far  as  the  mortgage  of 
plaintiff  is  concerned ;  t  e.,  that  the  mortgage 
was  executed  and  delivered  to  the  plaintiff 
prior  to  final  proof  by  Sarah  Ann  Upton, 
mortgagor,  and  prior  to  the  Issuance  of  fiinal 
re^ster's  receipt,  and  prior  to  the  execution 
and  d^very  of  patent  to  said  land,  for  whicb 
reason  It  did  not  establish  or  create  any  In- 
terest, Jiea,  or  incnmbranoea  upon  said  land, 
as  the  title  to  said  land  was,  at  the  time  of 
the  execution  of  said  mortgage,  bi  the  United 
States.  A  demurrer  was  filed  to  said  Uiswers 
on  the  ground  that  th^  did  not  state  a 
sufficient  defense  to  the  canse  of  action,  ai^ 
under  the  drcnmstancsB  in  this  case  the  de- 
murrers were  clearly  snfflci^t. 

[1]  We  turn,  therefore,  to  the  qoeatton 
raised  by  the  several  dennirrers.  Not  desir- 
ing to  unduly  Iwgthen  this  oplnlmi.  we  Shall 
not  discuss  the  authorities  pro  and  con  upon 
the  question,  as  they  are  very  numerous.  An 
examination  of  the  earlier  authorities  upon 
this  qnestion  diacli»es,  In  our  opinion,  that 
they  were  made  upon  the  theory  that  a 
mortgage  transferred  the  1^1  title  to  the 
land.  These  decisions  would  not  be  applica- 
ble to  conditions  In  New  Mexico  by  reason  of 
the  fact  that  we  have  held  that  the  legal  ti- 
tle remains  in  the  mortgagor,  unless  there  is 
a  stipulatitm  In  the  mortgage  to  the  con- 
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trary.  See  devOauA  v.  BatffinaD,  21  N.  M. 
687,  158  Pac.  648.  Hie  department  of  the 
Interior  has  adc^>ted  the  view  that  the  giving 
of  a  mortgage  on  a  homestead  prior  to  the 
Issuance  of  the  final  receiver's  receipt  Is  not 
an  aU«iation  of  the  land  within  the  meaning 
of  section  22ffi,  Rev.  Stat.  (D.  S.)-  Larson  v. 
Welsbecker,  1  Land  Dec  409.  It  is  to  be  not- 
ed in  the  Larson-Welsbecker  Case  that  the 
mortgage  given  was  to  secure  money  loaned 
witb  wbtch  to  pay  the  government  price  for 
the  land,  Secretary  Teller's  opinion  in  that 
case  pointing  out  that  It  was  apparent  that 
the  entryman  did  not  Intend  that  the  title 
should  Inure  to  some  one  other  than  himself, 
but  that  he  made  a  conditional  alienation  of 
the  land  only,  when,  had  his  purpose  been 
diflferent,  he  might  have  made  an  absolute 
conveyance.  It  has  been  held  that  the  pur- 
pose for  which  the  money  is  borrowed  Is  ma- 
terial as  tending  to  show  the  bona  fides  of 
the  mortgagor.  Norrls  v.  Heald,  12  Mont. 
282,  29  Pac.  1121,  33  Am.  St  Kep.  B81.  But 
In  this  ease  it  must  be  borne  in  mind  that 
the  answers  of  the  defendants  did  not  attack 
the  good  faith  of  the  mortgagor,  but  square- 
ly raised  the  question  that  the  title  was  in 
tiie  United  States,  and  she  was  without  pow- 
er to  mortgage.  The  great  weight  of  author- 
ity is  against  this  contention.  The  rule  is 
thus  stated  in  82  Gyc.  1076: 

"A  person  having  an  inchoate  Interest  In 
pubUc  lands  may  mortg^age  the  same,  even 
though  the  statate  nnd«r  which  be  daima  pro- 
hibits an  aUenati<ai  of  his  rights,  for  such  a 
prohibition  refers  only  to  attempted  conveyances 
of  title  and  not  to  mortgages." 

Tbla  Is  the  general  rule,  In  our  opinion, 
and  Is  the  rule  followed  in  the  case  of  Hafe- 
mann  v.  Gross,  199  U.  S.  842,  26  Sup.  Gt.  80. 
50  L.  Ed.  in  an  opinion  wrlttoi  by  Mr. 
'  Justice^  Brew^*,  from  whldi  we  take  the 
liberty  of  quoting  as  follows: 

.  "Obviously,  the  trend  of  the  authorities  Is 
strongly  in  favor  of  the  proportion  that  a  mort- 
gage or  deed  of  trost  by  one  iecklng  an  entry 
tinder  the  pre-emption  or  homestead  laws  of  the 
United  States,  made  prior  to  the  perfection  <rf, 
his  equitable  right,  is  valid." 

It  certainly  would  not  He  in  the  month  of 
the  mortgagor  to  raise  the  question  of  good 
faith  or  to  challenge  her  intoition  in  making 
this  particular  mortgage.  Under  the  rule 
adopted  in  this  jorlsdlcUon,  as  announced 
In  the  Bateman  Case,  no  IntentlMi  to  convey 
the  land  can  be  implied,  and,  thwe  being  in 
tUs  case  but  the  one  qaeatlon  concerning  the 
right  of  the  entryman  -to  moitgage  the  entry 
before  final  patent,  we  must  neceaaarily  hold 
that  the  trial  court  was  In  error. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  Instmctlona  to  proceed  In  ac- 
oordaace  ^th.tlUs  (pinion;  and  it  la  w  or- 
dered. 

PARKER  and  ROBERTS,  33.,  concur. 


STATE  T.  CERTAIN  INTOXIOATINO  LIQ- 
UORS.   (No.  3176.) 

(Supreme  Court  of  Utah.   Mardi  28^  1818L) 

1.  iHTOxiOATxne  Liquoas  ^»1S8  —  Poana- 
BiON— Statutbb— CoNerauonoN. 

Act  Feb.  1,  1017  (Laws  1917,  c.  2),  nttitled 
"An  act  to  define,  prohibit  and  regidate  sale, 
manufactare,  use  and  possession  of  intoxicat- 
iDff  liquor,"  and  sections  2.  8,  26,  thereof,  abol- 
ishing property  rights  in  liquors,  and  prohibitp 
ing  possession  thereof,  except  as  provided  in 
sections  6,  7,  8,  and  9,  permitting  use  for 
Bcientific,  manofacturing,  and  sacramental  pur- 
poses, forbids  possession  of  liquors,  regardleM 
of  when  or  how  acquired,  for  what  use,  or 
where  kept,  aside  frtan  ue  enumerated  ex- 
ceptions. 

2.  ConsrrruTioNAL  Law  «=82,  240(3),  296 

(1)  — IlTTOIICATlNO   LlQUOBS  «S>15— Poa- 
8E8SION  —  DUK  PaOCESS  OF  Law  —  Sqoai. 
PaoTECTioN  of  Laws. 
Such  act  does  not  violate  Const,  art  1,  S  1. 
as  to  right  to  life  and  property,  section  7,  as 
to  due  process  of  law,  nor  (3oost  U.  S.  Amend. 
14.  aa  to  due  process  of  law  and  equal  protei- 
tion  of  the  lawa»  since  it  is  a  valid  exercise  of 
police  powers. 

S.  iNTOXnCATIItO  LlQVOBS  4=»240— PoBSIIS- 
SION— STATDTW— Co  KSTEDOTIO  R. 
Though  claimant  acquired  intoxicating  liq- 
uors prior  to  effective  date  of  Act  Feb.  1,  191 1, 
prohibiting  noesesskm  of  intoxicating  liquora 
and  abolishing  property  rights  therein,  th«r 
were  confiscable  after  such  effective  date. 

Appeal  from  District  Court,  W^tet  Conn- 
t7;  A.  E.  Pratt,  Judge. 

Proceeding  by  the  State  against  certain 
intoxicating  liquors,  wli»!«iB  Otto  Meek 
(dalmed  the  l|quors.  Prom  a  Judgnent  of 
the  district  court,  on  appeal  from  mnniclpal 
court  dismissing  the  action,  the  State  ap- 
peals.  Reversed  and  r^anded. 

Dan  B.  Shields,  Atty.  Gen.,  and  Jas.  B. 
Wolfe  and  O.  C.  Dalby,  Asst.  Attys.  Gen.,  tor 
the  State.   George  Halverson,  of  Ogden,  for 

respondent 

CORFMAN,  J.  This  was  a  proceeding  be- 
gun on  the  complaint  of  the  state,  filed  in 
the  munidpal  court  of  Ogden  City,  against 
certain  intoxicating  liquors,  seized  by  peace 
officers  on  the  18th  day  of  August,  1917, 
under  the  provisions  of  chapter  2  of  the' 
Laws  of  Utah  1917,  "prohibiting  the  manu- 
facture and  use  of  Intoxicating  liquors  and 
regulating  the  sale  and  traffic  therein,"  en- 
titled, "An  act  to  define,  prohibit  and  regu- 
late the  sale,  manufacrure.  use,  advertis- 
ing of,  possession  of,  or  traffic  in  intoxl> 
eating  liquor,  malt  or  brewed  drinks;  pro- 
viding for  its  enforcement  and  providing 
penalties  and  remedies  for  its  violation.** 
The  municipal  court,  under  the  provisions 
of  the  said  act,  commanded  and  directed 
the  liquors  to  be  kept  and  hdd  by  the  <tf- 
0c«8  until  otherwise  disposed  of  accordtns 
to  law.  An  appeal  was  tal^en  to  the  district 
court  for  Weber  county.  Tbe  defendant 
Otto  Meek  appeared,  made  dalm  to  the  Uq- 
uors  'as  the  owner  thereof,  was  made  a  party 
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to  tbe  action,  and  moved  to  ouasli  tike  order 
made  by  tbe  monidpal  court  and  to  dlamisa 

the  action  upon  tbe  groonds,  to  wit:  (1) 
That  the  court  has  no  jurlsdlcUon  to  hear, 
tt7,  or  determtne  the  title  to  aald  Intoxicat- 
ing liquors;  (2)  upon  the  ground  that  aald 
Uauors  were  wrongfully  and  unlawfully  seiz- 
ed and  held.  By  stipulation  of  the  parties 
tbe  motion  was  treated  as  a  submlaalon  <tf 
the  case  upon  tbe  merits. 

Aa  to  the  facta,  so  far  as  material  here, 
tt  was  further  stipulated  by  tbe  parties  that 
the  llqoors,  consisting  of  134  pints  of  wine, 
28  quarts  of  Sunny  Brook  whisky,  and  12 
one-flfth  gallons  of  Old  Hermitage  whisky, 
were  purchased  by  the  defendant  Otto  Meek, 
and  delivered  to  him  at  the  premises  of  the 
Ogden  Sales  Company,  Ogden  City,  Weber 
county,  state  of  Utah,  prior  to  the  Ist  day 
of  August,  1917;  that  tbe  liquors  were  stored 
there  for  a  time  In  a  shed,  and  afterwards 
tbe  defendant  Meek  caused  th^  to  be  re- 
moved from  the  shed  and  placed  In  the  at- 
tic of  the  building  occupied  as  offices  by  the 
Ogden  Sales  Company,  adjoining  the  private 
office  of  Meek,  where  they  were  kept  under 
lock  and  key  by  Meek  until  seized  by  tbe 
officers  on  the  18th  day  of  August.  1917.  It 
was  also  stipulated  that  tbe  liquors  were 
purchased  by  tbe  defendant  Meek  prior  to 
August  1,  1917,  the  date  when  the  prohibi- 
tion law  became  in  force  and  effective;  that 
tiie  Uqnors  bad  been  purchased,  kept,  and 
held  in  good  faith  without  any  Intent  to  dis- 
pose of  them  by  sale  or  otherwise  in  viola- 
tion of  law,  and  solely  for  tbe  personal  use 
of  the  defendant  Meek  whai  seized  by  the 
officers.  Upon  tbe  facts,  as  stipulated,  the 
district  court  rendered  judgment  dismissing 
the  action  and  ordered  that  the  officers  hav- 
ing the  liquors  in  custody  restore  them  to 
the  defendant  Meek.  From  this  Judgment 
and  order  tbe  state  appeals. 

Tbe  appeal  presents  primarily  but  two 
qnestlons,  to  wit:  (1)  Do  the  provisions  of 
the  1917  prohibition  law  forbid  tbe  posses- 
sion ct  Intoxicating  liquor,  within  prescribed 
limits,  regai'dless  of  wboi  acquired  or  the 
purposes  for  which  th^  are  intended  to  be 
used?  (2)  If  so  forbidden,  is  tbe  act  of  the 
Ijeglslature  constitutional?  We  will  discuss 
the  questlona  in  the  ord^.  named. 

(a)  The  legislative  act  In  question  was 
passed  February  1,  1917,  and  became  ef- 
fective August  1st,  of  the  same  year,  and  is 
entitled  "An  act  to  define,  pn^lblt  and  reg- 
ulate the  sale,  manufacture,  use,  advertis- 
ing of,  possession  of  *  •  •  Intoxicating 
liquor,"  etc.  At  tbe  very  outset,  it  is  made 
manifest  by  tbe  title  of  the  act  that  there 
Is  intendment  that  the  subject-matter  to  be 
treated  Is  not  <mly  the  traffic  in  intoxicating 
liquors  but  the  "use"  and  "possession  of" 
as  well.  The  object  of  tbe  title  is  to  state 
the  subject  of  tbe  act.  Tliat  must  be  con- 
ceded. Section  2  of  tbe  act  defines  liquors 
aa  followa: 


"Tbe  word  liquors  as  uaed  in  this  act  shall 
be  construed  to  ^brace  all  fermented,  malt, 
vinous  or  spirituous  liquors,  alcohid,  wine, 
porter,  alOj  beer,  absinthe,  or  any  other  intox- 
icating druk,  mixture  or  preparation  like 
nature,  and  ail  malt  or  brewed  driulis ;  and  all 
liquids,  mixtures  or  preparations,  whether  pat- 
ented or  not,  which  wiU  produce  intoxicatioQ ; 
fmits  preserved  in  alcoholic  liquors  ot  any  kind : 
and  all  beverages  containing  in  excess  of  one- 
half  of  one  per  centum  of  alcohol  by  volume, 
shall  be  deemed  spirituous  liquors,  and  shall  be 
embraced  In  the  word  liquors  as  hereinafter 
naed  in  this  act;  and  all  mixtures,  compounds 
or  preparations,  whether  liquid  or  not,  which 
are  intended  when  mixed  with  water,  or  other- 
wise, to  produce,  by  fermentation  or  otherwise, 
an  intoxicatiug  liquor,  shall  also  be  denoMd  to 
be  embraced  within  such  term." 

Section  3  of  the  act  prohibits: 

"Kxcept  as  hereinafter  provided,  the  man- 
ufacture. Bale,  keeping  or  storing  for  sale  in 
this  state,  or  offering  or  exporing  for  sale,  or 
importing  carrying,  transporting,  advertimng, 
distributmg,  giving  away,  exchanging,  dispens- 
ing, or  serving  of  liguorB,  are  forever  prohibit- 
ed in  this  Btate.  It  shall  be  unlawful  for  any 
person,  within  this  state  knowingly  to  have 
in  his  or  its  possession  any  intoxicatbig  liquors, 
except  as  in  this  act  provided." 

Sectlim  26  reads  as-toUowa: 

"Thore  aball  be  no  pnq^erty  rights  whatso- 
ever in  Uquors,  vesseta,  appliances,  fixtures, 
bars,  furniture  and  implements  kept  or  used 
for  the  purpose  of  vidatlng  or  used  in  viola- 
ti(Mi  of  say  provWwi  at  this  act" 

It  Is  expressly  provided  in  section  9  of  the 
act  that  grain  alcohol  may  be  manufactured 
and  sold  under  certoln  restrictions,  and  that 
wine  may  be  acquired  and  used  for  sacra- 
mental purposes  of  religious  bodies.  Provi- 
sions are  also  made  in  sections  6,  7,  and  8  of 
the  act  for  the  sale  of  alccAol  for  sdentlflc 
and  manufacturing  purposes  under  prescrib- 
ed rules  and  regulations. 

[1]  No  exceptions  being  made.  In  the  act 
other  than  tbe  foregoing,  we  think  It  is  made 
clear  by  tbe  sections  quoted  that  It  was 
the  legislative  Intent  to  not  only  forbid  the 
possession  but  to  abolish  property  rights,  in 
alcoholic  liquors  within  the  «onflues  of  the 
state  after  August  1,  1917,  aside  from  the 
exceptions  expressly  provided  for  In  tbe  act, 
no  matter  when  or  how  acquired,  for  what 
use  intended,  or  In  what  place  kept  or  pos-  - 
sessed. 

[2]  (b)  Such  being  the  purpose  and  intent  . 
of  the  plain  provtsions  of  the  legislative  en- 
actment, we  are  next  confronted  with  the 
question,  Does  the  act  under  consideration 
invade  or  abridge  the  privll^ea  or  immunt- 
tles  of  tbe  dtlzen  guaranteed  by  the  federal 
or  state  Constitutions?  Tbe  question,  in- 
volves the  scope  of  the  police  powers  of  the 
state.   Section  1  of  the  act  provides: 

"Objects.  This  entire  act  shall  be  deemed  an 
exercise  of  the  police  powers  of  the  ntate  for 
the  protection  tn  the  public  health,  peace  and 
morals,  and  all  of  its  provisions  shall  be  lib- 
erally construed  for  the  attainment  of  tliat  pur- 
pose." 

Section  1,  art  1,  of  tiie  state  GoDstitn- 
Hon,  reads: 

"All  men  have  the  inherent  and  inalienable 
ri^t  to  enjoy  and  defend  their  lives  and  lib- 
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ertiw;  to  acquln^  ponen  and  protect  pxc9- 
erty,"  €tc. 

Section  7  of  the  same  article  proTldes: 
'"No  person  ahall  be  deprived  of  life,  liberty 
or  proiterty,  without  due  procem  of  law." 

The  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States  provides: 

"No  state  shall  make  or  enforce  any  law 
which  ahall  abridge  the  prlvilegeB  or  immuol- 
ties  of  citizens  of  die  United  States ;  nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  Juriadlction  the 
equal  protection  of  the  laws." 

Connael  for  respondents  contends  for,  and 
has  Incorporated  In  hla  brief  and  argument 
before  this  conrt,  the  findings  and  decision 
of  the  district  court,  wherein  that  court  con- 
cludes and  decides,  after  a  very  exhaustive 
review  of  the  leading  cases  bearing  upon 
the  construction  and  validity  of  liquor  laws 
in  general,  that  the  Utah  law  undoubtedly 
applies,  and  Its  validity  Is  to  be  upheld  in  so 
far  as  the  rlg^t  to  traffic  In,  acquire,  and 
possess  liquors  prohibited  since  the  law  be- 
came ^ective,  but  •concludes  otherwise  as  to 
possession  when  liquors  have  been  acquired 
and  kept  for  personal  use  prior  to  August  1, 
1917,  as  in  the  case  at  bar.  If  we  correctly 
Interpret  the  meaning  of  the  opinion  of  the 
very  able  and  learned  trial  Judge,  he  holdsr 
tliat  the  act  does  not  undertake  to  prc^lblt 
the  use  or  drinking  of  intoxlcatlag  liquors 
within  the  state  exc^t  as  In  the  act  expressly 
mentioned,  and  that  the  state  may  not,  in 
the  lawful  exercise  of  its  police  powers, 
confiscate  and  destroy  Intoxicating  liquors 
within  tbe  state,  when  acquired  for  pn-smal 
use  and  recognized  as  property  before  the 
act  became  effective.  In.  sn^wt  of  this 
doctrine  the  foUowlng  cases  are  dted: 
Wynehamer  t.  People,  13  N.  T.  378 ;  State  v. 
Eden,  02  Waah.  158  Fac.  967;  same  case 
on  rdiearlng,  159  Fac.  700.  We  have  hereto- 
fore pointed  out  that  in  oar  Judgmmt  It 
was  the  intent  of  the  I^glalatar^  and  that 
the  plain  providons  ot  the  act  abolishes, 
aside  from  the  exceptions  expressly  made, 
all  prop«rl7  rights  in  alcoholic  liquors  on 
and  after  August  1,  1917,  no  matter  whwe 
or  bow  acquired,  for  what  use  intended,  or 
how  possessed.  It  necessarily  follows  that 
the  very  purpose  and  Intent  of  the  act  was 
to  preclude  the  right  to  use  Intoxlcatiiv 
liquor  wlttaln  the  state  except  for  the  specif- 
ic purposes  in  the  act  expressly  mentioned 
and  reserved.  If  liquor  cannot  be  legally 
acquired  or  procured,  it  may  not  be  legally 
used. 

While  the  law  Js  somewhat  drastic  In 
some  of  its  provisions— doubtless  it  was  so 
Intended  to  be — ^yet  In  view  of  the  tendency 
of  present  day  legldatlve  enactments  de- 
signed to  protect  the  health,  safety,  morals 
and  iWHnote  the  general  welfare  of  organiz- 
ed society  it  Is  not  the  province  of  the  courts 
to  disregard  the  purpose  and  Intent  of  the 
Legislature  so  long  aa  the  constitutional  rights 


of  the  individual  have  not  been  Invaded.  In 
CnnmcMiwealth  v.  Oampbell,  1S8  Ky.  GO,  117  S. 
W.  883,  24  li.  B.  A.  (N.  S.)  172,  U»  Ann. 
Gas.  169,  where  It  was  contended  the  po> 
lice  power  does  not  extend  to  the  right  of 
deprivation  of  a  dtiaen  to  possess  intoxicat- 
ing liquor  In  hla  possession  tor  his  own 
use,  the  Kentu<^  court  took  occasion  to 
say: 

"It  is  not  within  the  competency  of  gOTer»> 
ment  to  invade  the  privaigr  of  a  dtisMi's  life 
and  to  regulate  hla  conduct  in  matters  in  whidi 
he  alone  is  concuned,  or  to  pr<^blt  Um  any 
liberty  whldi  wiU  not  directly  iojnre  society," 

As  opposed  to  the  view  taken  by  the  Ken- 
tucky oMirt  the  Supreme  Court  of  the  Unit- 
ed States,  in  the  case  of  Unglw  Kansas, 
m  U.  S.  623,  8  Sup.  Ct.  273.  31  U  Ed.  20S, 
a  case  involving  the  constltntionaUty  of  the 
Kansas  law,  Mr.  Justioe  Harlan  said : 

"The  courts  are  not  bound  by  mere  forma, 
nor  are  they  to  be  misled  by  mere  pretenses. 
They  are  at  liberty— indeed,  are  under  a  w^^^^n1^ 
duty— to  look  at  the  substance  of  things,  when- 
ever they  enter  upon  the  inquiry  whether  the 
Legislature  has  traDscended  the  limits  of  its 
authority.  If,  therefore,  a  statute  purporting 
to  have  bea  enacted  to  protect  the  paUic 
health,  the  pobUc  morals,  or  the  puUk  safMy, 
has  no  real  or  substantial  rdaaon  to  those 
objects,  or  is  a  palpable  Invasion  of  rights  se- 
cured by  the  funoemental  law,  it  Is  the  ^nty  ct 
the  courts  to  so  adjudce  and  thereby  give  effect 
to  the  Constitution.  «  *  •  There  w  no  Jus- 
tification for  holding  that  the  state,  under  the 
guise  merely  of  police  regulations,  la  here  aim- 
ing to  deprive  the  citiKen  of  his  constitutional 
rights;  for  we  cannot  abut  out  the  view  of 
the  fact,  within  the  knowledge  of  all,  that  the 

Bubltc  health,  the  public  morals,  and  the  pub- 
c  safety  may  be  endangered  by  the  general 
use  of  intoxicadi^  drinks;  nor  the  fact,  es- 
tablished b^  statistiCB  accessible  to  every  one, 
that  the  idleness,  disorder,  pauperism,  and 
crime  existing  in  the  country  are,  in  scHue  de> 
gree  at  least,  traceable  to  this  eviL  If.  there- 
fore, a  state  deems  the  absdute  prohibition 
of  Uie  manufacture  and  sale  within  her  lim- 
its of  Intoxicating  liquors  for  other  than  med- 
ical, scientiflc,  and  mannfacturing  purposes,  to 
be  necessary  to  tiie  peace  and  securi^  of  so- 
ciety, the  courts  cannot,  without  usurping  leg- 
islative functions,  override  the  will  of  the  peo- 
ple as  thus  expressed  by  their  <iiosao  r^ire- 
sentatives.  They  have  nothing  to  do  with  the 
mere  poli^  of  legislation." 

The  same  court,  in  the  case  of  Clark  DI9- 
tllliug  Oo.  V.  Western  Maryland  R  Co.,  242 
U.  S.  811,  37  Sup.  Ct  180,  61  L.  Ed.  326,  L. 
R.  A.  1917B,  1218,  Ann.  Cas.  1917B,  84$,  In- 
TolTlng  the  constltotionality  of  both  tiie 
Webb-Kenyon  Act  and  the  prohlbltI<m  law  of 
the  state  of  West  Vli^nla,  in  effect  held  a 
prohibition  of  possession  for  personal  use 
a  valid  exercise  of  police  powers.  In  tbat 
case  the  Clark  Company  brought  suit  to  com- 
pel a  common  carrier  to  receive  a  shipment 
of  liquor  from  one  state  claimed  to  be  for 
personal  use  in  another  state.  Section  34  of 
the  West  Vli^nla  statute  (Code  Supp.  1918, 
di.  32A,  I  84  [sec.  ISOiHi])  provides: 

"It  shall  be  unlawful  for  any  person  la  this 
state  to  receive,  directly  or  ioduectly.  Intoxi- 
cating liquors  from  a  common,  or  other  car- 
rier. It  shall  also  be  unlawful  for  any  pemon 
in  this  state  to  possess  intoxicating  Uqnois, 
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celved  directir  or  indirectly  from  a  common, 
or  otber  carrier  in  tbis  state.  This  •ection 
■hall  tpiliy  to  sndi  liquors  intmded  for  person- 
al use,  as  well  as  otherwise,  and  to  interstate, 
as  w^  as  intrastate  shipments  or  carriage." 

The  Webb-Kenyon  Act  (U.  S.  Comp.  8t 
1916,  S  8739)  provides: 

•<  •  •  •  That  the  shipment  or  tranroorta- 
tion,  in  any  manner  or  by  any  means  wuatio- 
ever,  of  any  spirituoos,  *  *  *  (w  other  in- 
toxicating liquor  of  any  kind,  from  one  state, 
territory,  or  diatrict  of  the  United  States, 
*  •  •  Intended,  by  any  person  interested 
therein,  to  be  re<%iTed,  possessed,  sold,  or  tn 
any  manner  used,  either  In  the  original  padc- 
age  or  otherwise,  in  Ti<^tion  ef  any  law  of 
snch  state,  territory,  or  district  of  the  United 
States  •  •  •  ia  Ikereby  prohibited." 

Clearly  the  Snpreme  Oonrt  of  the  United 
States^  In  m^Kddlns  tl»e  ccnutitntionallt;  of 
both  the  West  TilKinla  statute  and  the  Webb- 
Kenytn  Act*  gaTe  recogultlf»i  that  a  statute 
forUddlng  the  ilgbt  to  possession  <a  liquor 
tm  personal  use  is  ocmstltntlonal,  and  not  an 
Invasion  of  tlie  Individual  rights  of  the  cit 
Isen.  However,  the  same  court.  In  the  late 
case  of  Crane  v.  Gambell,  Sheriff,  240  T7.  S. 
801,  88  Snp.  Ct  98.  62  L.  Ed.  — ,  decided 
December  10, 1917,  has  put  the  questions  here 
Involved  forever  at  rest.  The  case  Involved 
the  valldll7  of  the  Idaho  statute.  In  many 
particulars  similar  to  our  own.  Sections  15 
and  22  of  the  Idaho  statute  (Laws  1010«  c. 
11)  provide: 

"It  shall  be  unlawful  for  any  person,  to  Im- 
port, ship,  sell,  transport,  deliver,  receive  or 
Save  in  bis  possessicm  any  intoxicating  liquors 
except  as  in  this  act  provided." 

"It  shall  be  unlawful  for  any  person,^  firm, 
company,  corporation  or  agent  to  have  in  his 
or  ite  possession  any  intoxicating  liqnors  of 
any  hind  for  any  use  or  purpose  except  the 
same  shall  have  been  obtained  and  is  so  pos- 
sessed under  a  permit  authorieed  by  this  act" 

Hie  agreed  facts  Id  tbat  case  were  that 
one  Crane  was  arrested  for  having  In  his 
possesslcai  on  the  16th  day  of  May,  1915, 
after  the  Idaho  statute  became  effective,  a 
quantity  of  whlsliy  for  his  own  use  and  not 
for  the  purpose  of  selling  It  or  giving  It 
away.  On  habeas  corpus  proceedings  (In  re 
Crane,  27  Idaho,  671,  151  Pac.  1006,  U  E.  A. 
1018A,  942),  the  Idaho  Supreme  Court  held 
the  statute  valid.  The  constltuti<xiaIity  of 
the  statute  was  assailed  under  both  the  state 
and  federal  Constitutions.  The  Idaho  court, 
after  upholding  the  validity  of  the  law,  took 
occasion,  in  comm«itlng  on  the  ri^t  to  pos- 
session, to  say : 

"Still  it  must  be  admitted  that,  if  the  pos- 
session of  such  liquor  'can  by  no  possibility 
injure  or  affect  the  health,  morals,  or  safety 
of  the  public,'  the  sale  is  equally  harmless ;  for 
it  only  transfers  the  possession  from  one  per- 
•on  to  another.  The  fact  is  that  the  harm 
conrists  neither  In  the  possession  nor  sale,  but 
in  the  cmsumption  f>f  it.** 

Hie  Supreme  Court  ot  the  ITnlted  States, 
in  passing  on  the  question  Involved,  took  oc- 
casion to  say : 

"It  must  now  be  r^rded  as  setded  that,  on 
account  of  their  well-known  noxious  qualities 
and  extraordinary  evils  shown  by  experience 
eommonly  to  be  ocmsequait  upon  their  use,  a 


state  has  power  absolutely  to  prohlUt  manufac- 
ture, gift,  purchase,  sale,  or  transportation  of 
•  •  ■  liquors  within  Its  borders.  •  •  • 
As  the  state  has  the  power  above  indicated  to 
prohiUL  it  may  adopt  such  measures  as  are  y 
reasonably  u»propriate  or  needful  to  rendbt  / 
exerdse  of  Oat  power  effective.  Booth  v.  It-  / 
Ifaiois,  184  U.  S.  425,  22  Sup.  Ct  425,  46  L/ 
Ed.  623,  Sils  V.  Hesterberg,  211  U.  S.  31.  20r 
Snp.  Ct  10;  08  Ia  Ed.  Murphy  v.  Gali- 
fomift.  225  U.  S.  628,  32  Snp.  Ct  697.  66  L. 
Ed.  1229,  41  U  R.  A.  (N.  S.)  153,  and  Bast  v. 
Van  Deman  &  Lewis,  240  U.  S.  842,  364, 
86  Snp.  Ct  870,  60  L.  Ed.  679,  I*  R.  A 
1917A,  421,  Ann.  Oas.  1917B,  455.  And,  con- 
sidering the  notorious  dlffieultiea  always  at- 
tendant upon  'efforts  to  Bopprew  trsmc  ib 
liqnors,  we  are  unable  to  say  that  the  chal- 
lenged inhibition  of  their  possession  was  ar* 
bitrary  and  unreasonable  or  without  proper  re- 
latitm  to  tbe  legitimate  legislative  purpose. 
We  further  thfnk  it  denriy  ft^ows  from  our 
numerous  decisions  upholding  prohibition  legis- 
lation that  the  right  to  hold  intoxicating  liqnors 
for  personal  use  is  not  one  <tf  those  fundamen- 
tal privileges  ot  a  citixen  of  the  United  States 
which  no  state  may  alHridge.  A  contranr  view 
would  be  incompatible  with  the  undoubted 
power  to  preT«it  manufacture,  gift,  sate,  pur- 
chase or  transportation  of  sacb  articles— the 
only  feasible  ways  of  getting  them.  An  assured 
right  of  possession  would  necessarily  hnply 
some  adequate  method  to  obtain  not  subject  to 
destruction  at  the  will  of  the  state." 

The  tendency  of  the  more  recent  legislation 
of  the  several  states  with  respect  to  alcoholic 
liquors  Is  directly  against  the  consumption. 
It  is  In  the  consumption  always  that  the  evil 
lies.  A  reading  of  the  Utah  statute  amvinc- 
cs  tbat  i^Imarily  It  was  the  purpose  and  in- 
tent of  the  Legislature  to  prevent  the  use  of 
liquors  within  the  confines  of  the  state  as  a 
beverage,  whether  in  private  or  moderation. 
The  act  itself  provides  that  it  shall  be  deem- 
ed an  exerdse  of  the  iioHce  powers  for  the 
protection  of  society,  and  tbat  all  of  Its 
provlslcms  shall  be  liberally  c<mstnied  fbr 
the  attainment  of  tbat  purpose,  ^le  law  In 
Itself  does  not  distingnlsb  as  to  persons,  time, 
place,  or  purpose  for  which  liquors  may  be 
held  or  possessed  except  as  In  the  act  ex- 
pressly mentioned  and  reserved.  Officers  and 
the  courts  are  made  diargeable  with  Its 
servance  and  enfi>rcemait  Upm  these  its 
efficacy  depoids. 

C9T  We  are  of  the  opinion,  imder  the  stip- 
ulated fttcts  of  the  parties,  tbat  the  trial 
court  wred  in  holdli^  that  ttie  liquors  Involv- 
ed In  ttiis  action,  having  been  acquired  by 
respmident  Meek  priw  to  August  1, 1017,  and 
kept  and  beld  for  bis  personal  use,  was  not 
CMiflscable  aftw  Ai^^nst  1,  lftl7.  It  is  there- 
fore ordered  that  the  Jn^ment  of  tbe  dis- 
trict court  dismissing  llils  action  and  orders 
Ing  the  (^Bcers  of  the  taw  having  the  custody 
of  the  liquors  described  In  the  complaint 
to  deliver  them  to  respondent  Otto  Me^  be 
reversed,  and  the  case  be  remanded  to  the 
district  court  of  Weber  county.  It  Is  fur- 
ther ordered  that  the  said  liquors  be,  and  the 
same  are  hereby,  forfeited,  and  that  the  said 
district  court  enter  judgment  accordingly, 
and  such  proceedings  be  bad  as  shall  be  in 
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comi^UaQce  with  tbe  providons  of  dupter 
2,  Laws  Utab  1017.  {  18. 

FRIOK.  C.  J.,  aad  McCABTT,  THURICAN. 
and  OIDBON,  3 J.,  concnr. 


SCHWARTZ  V.  KING  et  al    (No.  9017.) 
(Supreme  Court  of  Colorado.    Hay  6,  1918.) 

1.  Watebs  ahd  Wateb  Covbses  «=9l51— Ib- 
BIQATIOK— WATBK  ADJUDICATION  DSCBEE— 

ABAHDONmrr. 
Ten  jeara*  failure  to  use  the  allotntents 
of  water  conditiooal,  under  a  water  adjudica- 
tioD  decree,  upon  the  irrigation  of  certain  laud 
with  reascKiable  diliKenoe.  ia  not  an  abandon- 
ment of  the  rifihts  under  audi  decree  as  to  per- 
son who  doea  not  start  appropriatiDg  eadi  water 
until  persons  entitled  thereto  atart  Irrigatinf 
the  land. 

2.  Appeal  ahd  Bbbob  «=»1010a)— Rev  n; w— 

FinOINOS  SUPPOBIBD  BT  EVIDBNCB. 

A  finding  of  the  trial  court  will  not  be  dla- 
turbed,  on  appeal,  where  it  Is  supported  hj  am- 
ple evidence. 

3.  Watebs  ahd  Watkb  Goubses  «s»186— Ib- 

BIOATIOH  —  CONDinONAX.    WaTEB  AIiLOT- 

icEirrs. 

Whether  land  was  brought  under  irrigation 
with  reasonable  diligence  under  a  conditional 
water  adjudication  decree  must  be  determined 
by  the  particalaT  circumstances  and  tacts  in 
the  partuular  case,  and  not  by  other  adjudica- 
tions. 

ErxDT  to  District  Court,  OarfleU  CouW; 
John  T.  Shumate,  Judge. 

PetltioD  of  0.  A.  King  and  others  to  have 
made  absolute  the  conditional  parts  of  the 
water  adjudication  decree  to  which  Sheridan 
X.  Schwarta  protested.  Judgment  for  peti- 
tioners, and  protestant  brings  error.  Af- 
firmed. 

O.  W.  Darrow,  of  Glenwood  Springs,  for 
plaintiff  in  errca*.  A.  L.  Beardsley,  of  Olen- 
wood  Springs,  for  defendants  In  oror. 

BAILEY,  J.  This  is  a  review  of  a  judg- 
ment on  petition  of  C.  A.  King  and  others 
to  have  made  absolute  the  conditional  parts 
of  a  decree  rendered  in  a  water  adjudication 
on  May  5,  1888.  The  decree  Is  a  part  of  a 
general  one  adjudicating  water  rights  In  Wa- 
ter District  No.  45.  Protest  was  filed  by 
Sheridan  N.  Schwarts  in  the  court  below, 
and  upon  trial  the  Issues  were  found  for  the 
petitioners,  with  decree  and  judgment  ac- 
cordingly. The  protestant  brings  the  cause 
here  for  review  on  error.  In  this  opinion  he 
will  be  designated  as  defendant,  and  peti- 
tioners as  plaintiffs. 

PiaintlfiCs  are  the  owners  of  the  Talmadge 
and -Gibson  (Ditch,  taking  water  from  East 
Divide  Creek,  in  Water  District  No.  45. 
Their  priorities  are  numbered  36,  dating 
from  August  14, 1885,  and  calling  for  372  cu- 
bic feet  of  water  per  minute  of  time;  No. 
49,  on  account  of  the  first  enlargement  of  said 
ditch,  dating  from  April  10,  1886,  calling  for 
316  cubic  feet  of  water  per  minute  of  time; 
and  No.  82,  dating  from  July  9, 1887.  calling 


for  100  cubic  feet  of  water  per  minute  of 
time,  being  water  tot  approzlmatdy  SSA 
acres  of  land,  under  tibie  general  decree  oC 
Hay  5,1888. 

This  general  decree  was  absolute  as  to 
only  118  acres,  and  the  balance  contingent 
upon  the  bringing  of  the  remainder  of  the 
land  nnder  irrigation  with  reasonable  dtU- 
gwce.  PlalntlfEs  set  np  that  Uiey  had.  with 
reasonable  dlllgoice.  Increased  the  Irrlgalde 
lands  nnder  their  ditch  to  450  acres,  and 
prayed  that  this  additional  amount  of  water 
be  made  absolute,  with  300  cubic  feet  of  wa- 
ter per  minute  of  time  to  priority  N&  88, 
from  August  14,  1885,  and  240  cubic  feet  per 
minute  of  time  to  priority  No.  49,  as  of  date 
April  10, 1886. 

Defendant  Is  Qie  owner  of  the  Jiduwon 
Ditch  No.  70A,  and  of  priority  No.  114A. 
calling  for  72  cubic  feet  of  water  i>er  nrinote 
absolutely,  and  6  cubic  feet  conditionally, 
dated  AprU  14,  1803,  the  decree  for  which 
was  entered  December  S,  1007,  without  no- 
tice to  plaintiffs  or  others  interested.  He 
claims  in  substance  that  neither  the  plain- 
tiffs nor  their  grantors  have  brought  addi- 
tional lands  under  cultlTatlon  with  reason- 
able diligence,  so  far  as  his  priority,  No. 
114A,  is  concerned ;  that  by  reason  of  the 
long  delay  any  relief  granted  them  should  t>e 
subject  to  his  priority;  since  he  has  been 
making  beneficial  use  of  all  the  water  adju- 
dicated to  him  long  prior  to  the  use  by  plain- 
tiffs of  any  water  for  additional  land.  Upon 
hearing  of  testimony  tt>e  condltloDai  parts  of 
the  decree  of  May  5,  1S8S,  were  made  abso- 
lute, according  to  the  prayer  of  the  petition, 
subject  to  prior  appropriations,  but  not  sub- 
ject to  that  of  defendant. 

The  only  question  to  be  determined  is 
whether  plaintiffs  were  reasonably  dlHgCTt 
in  making  beneficial' use  of  their  conditiooal 
allotments  of  water.  It  appears  that  In  1888 
and  1880  the  lands  for  which  the  water  was 
decreed  were  Incumbered  by  trust  deeds  by 
their  owners,  for  the  l>enefit  of  an  Investment 
company,  which  later  failed  and  made  an  as- 
signment ;  and  ,tfaat  the  land  passed  to  vari- 
ous trustees,  assignees  and  successors  in 
trust,  who  were  non-residents,  and  who  never 
were  on  the  land.  For  the  period  of  approxi- 
mately ten  years  no  new  lands  were  brought 
under  irrigation  by  any  one.  It  then  passed 
to  others,  who  made  beneflrial  use  of  the  wa- 
ter upon  increased  acreage,  until,  at  the  time 
of  the  filing  of  the  petition,  water  had  been 
put  to  beneficial  use  upon  approximat^y  4S0 
acres. 

[1]  Whether  the  lapse  of  practically  ten 
years,  during  which  Mme  no  use  was  made 
of  the  conditional  allotments  of  water,  may 
be  considered  as  such  an  abandonment  as  to 
permit  defendant  to  acquire  the  water  for 
bis  use,  need  not  be  here  considered,  for  tbe 
reason  that  his  use  of  the  water  did  not  be- 
gin until  after  plaintiffs  or  their  gnuitoi]v 
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lud  began  to*brliig  addlttooal  lands  under 
cnltlTatlon.  So  far  as  defendant  be  eoncem- 
ed,  there  was  no  abandcmment  of  any  ct  the 
Tights  secured  tinder  the  decree  of  Mar  B. 
1888.  The  doctrine  announced  In  Bearer 
Brook  Oo.  r.  St  Vraln  Oo.,  6  Cola  App.  130, 
at  page  135, 40  Pac.  1066,  at  page  1068,  Is  ap- 
plicable to  the  facts  <^  Oils  case,  which  ts 
there  tbQS  stated : 

"That  the  interval  from  1882  untfl  1893  waa 
preaumptivel;  too  Ions:  must  be  conceded,  were 
the    reasons   and    circonistances  onexplaiDed 

*  *  *  but  how  can  that  Inure  to  the  benefit 
of  appellants?  If,  by  neglect  to  apply  the  wa- 
ter within  a  proper  time,  tbe  right  to  apply  was 
forfdted,  the  water  reverted,  and  any  one  could 
proceed  to  aiH>ropriate  and  apply  itj  but  anch 
right  could  on);  attadi  while  the  right  of  the 
former  claimant  was  fai  abeyance  by  reason  of 
bis  n^ligence,  and  the  second  party  must  have 
availed  himself  of  the  right  before  the  re-entry 
and  prosecution  of  the  enterprise  by  the  first 

{larty.  Unless,  during  the  interim,  when  by 
ailnre  to  prosecute  the  enterprise  the  water 
right  may  be  r^arded  as  haTxag  rererted.  some 
party  intervenes  and  makes  a  valid  and  legal 
appropriation  of  tbe  water,  the  first  party  may 
resume,  and  if  such  re8umpti<Hi  occurs  before 
intervenli^r  rights  attach,  tlu  right  to  appropri- 
ate is  lost?* 

[2]  It  is  claimed  on  the  part  of  defendant 
that  plaintiffs  did  not  begin  to  apply  the  wa- 
ter until  after  he  had  commenced  to  nse  it. 
This  qnestlw  b^g  disputed,  the  conclusion 
reached  by  the  trial  court  against  the  defend- 
ant will  not  be  disturbed,  there  being  ample 
evidence  to  support  it. 

[S]  As  to  whether,  after  the  lend  was 
again  pat  into  caltlTatton,  plaintiffs  or  their 
grantors  used  reasonable  dlUgoice  in  apply- 
ing the  conditional  allotments  of  water,  it 
may  be  said  that  what  constitutes  reasonably 
diligence  varies  in  each  particular  case,  with 
the  attendant  facts  and  drcomstances.  Here, 
because  the  land  was.  praeticallr  deserted 
while  In  the  hands  of  the  assignees  end  trus- 
tees, the  doctrine  announced  in  Weldon  Go. 
r.  Farmers'  Co..  61  Colo.  546,  119  Pac.  1066, 
should  be  appUed.  In  that  <9inion  It  Is  said 
(51  Colo,  at  page  540,  119  Pac.  at  page 
1067): 

"It  is  impracticable,  if  not  impossible,  fOr  a 
settle  to  seed  and  irrigate  160  acres  of  sod 
breaking,  a  year.  Settlers  on  the  public  domain 
are  nsaally  poor  men,  and  cannot  do  all  this  at 
once,  even  If  It  were  possible.  It  is  a  contin- 
uing process,  requiring  a  number  of  years. 

*  «  •  t;gg(  ^  necessarily  the  num- 
ber of  acres  irrigated  each  vear.  If  these  tracts 
were  farmed,  and  all  the  water  necessary 

*  *  *  was  ben^dally  used  with  reasonable 
dlligenGe  in  the  improTenunt  of  the  land,  it  is 
sumeient*' 

And  also  to  the  aune  effect  from  Conley  v. 
Ilyer,  4S  Cola  22,  at  page  20, 06  I^c.  at  page 
807: 

"What  shall  constitute  due  diligence  and  what 
is  a  reasonable  time  depend,  of  oourae,  upcm 
many  circumstances ;  and  one  adjudication  can- 
not be  taken  as  a  test  by  whicb  to  determine 
these  matters  in  another  trial,  for  tbe  reason 
that  the  circumstances  are  never  precisely  tbe 
same  in  both." 


The  question  oot  doe  diligence^  aa  well  aa 
qneatlona  npon  oUker  material  and  easentlal 
facta,  were  sharply  in  dispute.  All  were  re- 
solved In  fAYOV  of  ttie  petition's.  We  find 
notUng  in  the  record  irtiidi  warrants  a  re* 
versal  of  the  findings  of  the  court  upon  the 
facts  InvolTed.  ^nie  Judgment  should  tbere- 
ftne  be  affirmed,  and  It  is  ao  ordered. 

Jndgmait  affirmed. 

WTT.T^  Ob      and  ALIiBN,  3^  concor. 


AMERICAN  SMELTING  &  RKBTNING  CO- 

V.  HICKS  et  al.    (No.  883&) 
(Supreme  Oonrt  of  Colorado.    May  6.  1018.) 

1.  l^OTEB  AITD  CONTEKSIOIV  ^=>S0  —  STOUEN 

Pbopebtt— Joint  Tobt-Feas<ws— Pasties. 
Where  a  smelting  company  is  sued  for  value 
of  stolen  ore  converted  by  tbe  company  to  its 
own  use,  it  is  unnecessary  to  make  the  parsons 
who  stole  the  ore  and  stud  and  ddivwed  it  to 
the  company  joint  defendants. 

2.  Tboves  and  Convebsion  «=3»28— Dzrairass 
— Stolen  Pbopeett. 

Where  stolen  ore  is  ddlvered  to  a  smdting 
company  and  converted  by  company  to  Its  own 
use,  the  fact  tbat  the  persona  who  stcde  and  sold 
and  delivered  the  ore  to  tbe  company  may  sue  it 
for  tbe  proceeds  is  no  defense  in  an  action 
against  ttie  company  for  converrion. 
8.  Atpkai.  and  "Ekbxha  4a>1037  —  HABMiase 
Erbok  —  DEnoTivc  Sebticb  as  to  Joint 
Tobt-Feasobb. 

Where  an  action  in  conversion  is  brought 
against  persons  stealing  or^  and  against  smelt- 
ing company  using  it,  tbe  liability  of  tbe  de- 
fendants is  joint  and  several,  and  a  judgment 
against  one  without  prejudicial  error,  under 
Code  Civ.  Proc.  I  84,  providing  errors  not  af- 
fecting substantial  rights  shall  be  disregarded,  is 
not  affected  by  defective  service  up<m  other. 
4.  Tbovee  and  CoNVEBSXoir  <^3>30  —  STOunv 
Goods— Necbsbabt  Pabtibs. 

Where  a  person  in  possession  of  ore  through 
contractual  relations  with  the  owner  wrong- 
fully sells  such  ore,  the  owner  cannot  sue  buyer 
toe  conversion  of  the  ore  without  making  seUer 
a  joint  defoidant. 

Error  to  District  Court,  Summit  County ; 
Charles  Cavender,  Judge. 

Action  by  Frederick  C.  Hicks  and  another 
against  the  American  Smelting  &  Refining 
Company  and  others.  Judgment  for  plain- 
tiffs, and  defendant  named  brings  error.  Af- 
firmed. 

Henry  A.  Dubbs  and  Henry  C.  Vldal,  both 
of  Denver,  for  plaintiff  in  error.  Hogan  & 
Bonner,  of  Leadville,  for  defendants  In  error. 

HILL,  C.  J.  nils  action  was  instituted  by 
the  defendants  in  error,  hereafter  called  the 
plaintiffs,  against  S.  B.  and  M.  A.  Wright 
and  the  American  Smelting  &  Refining  Com- 
I>any.  The  complaint  alleges  that  the  de- 
fendants Wrights  by  means  of  underground 
workings,  eta,  entered  upon  plaintiffs'  prop- 
erty, and  mined  and  carried  away  certain 
ore;  that  it  was  shipped  to  the  defendant 
tbe  American  Smelting  &  Refining  Company, 
and  that  the  proceeds  of  such  ore  were  then 
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Id  tbe  hands  of  said  company ;  that  plaln< 
ttlEs  had  served  the  company  with  notice 
that  the  ore  was  the  property  of  plaintiffs ; 
that  defendants  Wrights  are  claiming  the 
proceeds  of  said  ore;  and  that  the  defend- 
ant Refining  Company  threatens  to  make  set- 
tlement with  the  Wrights  for  It,  etc.,  nnless 
restrained,  etc  The  prayer  is  for  judgment 
against  Wrights  for  |100,000  damages,  and 
that  they  be  restrained  from  further  tres- 
pass on  plalntlfTs'  property ;  that  the  defend- 
ant the  American  Smelting  &  Refining  Com- 
pany be  restrained  from  making  settlement 
with  Wrights  for  the  ore  taken;  that  It  be 
declared  to  hold  the  proceeds  of  said  ore  as 
trustee  for  the  use  of  plaintiffs,  and  to  pay 
such  proceeds  to  them,  etc.  That  portion  of 
the  findings  and  judgment  necessary  to  re- 
view is  against  the  American  Smelting  &  Re- 
fining Company,  wherein  It  la  held  that  ore 
of  the  value  ot  $449.45  was,  by  tbe  defend- 
ants Wrights,  unlawfully  taken  from  tbe 
proper^  of  plaintiffs  and  shipped  to  the  Re- 
fining Company,  and  at  the  time  of  the  com- 
mencement of  this  action  was  In  Its  posses- 
sion, had  been  converted  to  its  use,  and  that 
the  plaintiffs  are  entitled  to  the  proceeds  In 
the  sum  of  $449.45. 

The  Refining  Company  brings  the  case  here 
for  review,  and  contends  that  the  court  err- 
ed In  Its  findings;  (a)  That  service  of  sum- 
mons was  legally  made  upon  the  Wrights  by 
publication;  (b)  that  the  proceeding  was  in 
rem;  <c)  that  It  had  jurisdiction  over  the 
Refining  Company  as  to  the  $449.40  in  Its 
bands,  and  in  entering  tbe  default  of  the 
Wrights,  and  In  finding  that  these  ores  ship- 
ped  to  the  Refining  Company  amounting  to 
$449.45  were  the  prc^rty  of  the  plaintiffs, 
and  that  they  are  entitled  to  said  moneys; 
and  (d)  in  finding  that  plaintiffs  were  en- 
titled to  judgment  against  the  Wrights  for 
this  property  In  the  hands  of  the  Refining 
Company;  and  (e)  In  not  holding  that 
there  was  no  service  of  summons  upon  the 
Wrights;  and  (f)  that  they  were  indispensr 
able  parties,  and  that  the  court  was  without 
Jurisdiction  to  enter  judgment  against  the 
Refining  Company  for  the  reason  that  no  le- 
gal service  was  made  upon  the  Wrights,  etc. 

The  plaintiffs  maintain  that  the  Wrights 
entered  a  general  appearance  which  gave  the 
court  jurisdiction  over  them;  that  if  this 
position  is  not  sound,  that  they  were  regu- 
larly served  by  publication;  that  the  action 
Is  In  rem,  and  for  this  reason  that  the  court 
had  Juriadlctlon  to  proceed  in  so  far  as  the 
ore  and  the  proceeds  derived  therefrom  by 
the  Refining  Company  are  concerned;  and 
that  the  Wrights  were  not  Indispensable  par- 
ties as  between  the  plaintiffs  and  the  Refin- 
ing Company  to  this  action  for  possession  of 
the  ores  belonging  to  the  plaintiffs,  or  their 
value,  when  It  is  alleged  and  was  established 
by  proof  tliat  they  were  wrongfully  and  un- 
lawfully taken  from  plaintiffs'  mine  by  the 
Wrights,  and  wrongfully  and  unlawfully  de- 
livered  to  th«  Refining  G<mpany.  If  the  lat- 


ter of  these  contentions  is  scnnd,  the  others 
need  not  be  considered. 

CI,  2]  As  between  the  i^Intlffs  and  the  de- 
fendant Refining  Company,  the  pleadings  al- 
lege and  the  proofs  establish  that  certain 
persons  (In  this  case  the  Wrights)  wrong- 
fully and  unlawfully  took  from  plaintiffs* 
mine  certain  ores,  and  delivered  them  to  the 
defendant  Refining  Company,  who  converted 
them  to  its  own  use;  that  It  has  paid  no 
one  for  them ;  and  that  their  value  Is  $448.- 
45.  In  such  circumstances  we  cannot  agree 
that  the  Wrights  are  Indispensable  parties 
to  tbe  action  between  plaintiffs  and  the  de- 
fendant Refining  Company  in  order  for  plain- 
tiffs to  recover  the  value  of  their  ores.  Ta- 
bor V.  Bank  of  Leadvllle,  35  Colo.  1,  83  Pat 
1060,  involved  the  validity  of  a  garnishee 
summons  Issued  by  purported  authority  of  a 
void  Judgment;  it  has  no  application  to  a 
case  of  this  kind.  The  Judgment  here  for 
review  is  the  one  against  the  Refining  Com- 
pany for  its  couversl<Kt  of  the  plaintiffs' 
property.  The  fact  that  others  assisted  in 
the  commission  of  the  tort  Is  no  defense  to 
its  liability.  The  fact  that  the  Wrights  lay 
claim  to  the  proceeds  is  no  defense  to  the 
Refining  Company  for  the  conversion  of 
plaintiffs'  property.  Hie  contention  that 
wltbout  the  presence  of  the  Wrights  as  par- 
ties, there  can  be  no  Inquiry  concerning 
plaintiffs'  rights  against  the  defendant  Re- 
fining Company  for  the  conversion  of  th^r 
property.  Is  not  well  takra.  We  ml^t  as 
well  say  that  A.,  the  owner  of  a  cow  which 
had  been  stolen  by  B.,  who  sells  it  to  C,  who 
converts  It  into  beef,  can  have  no  adjudica- 
tion of  his  claim  against  O.  for  its  conver- 
sion without  finding  and  making  B.,  the 
thief,  a  party  to  the  action.  To  bring  it 
nearer  to  this  case,  suppose  B.  sells  a  stol«i 
horse  to  C.  to  be  paid  for  later,  and  A.,  the 
owner,  brings  suit  against  C.  for  possession 
or  its  value,  C.  admits  having  received  the 
horse  from  B.,  and  that  be  agreed  to  pay  B., 
tbe  thief,  for  it,  but  says  to  A.  that  notwith- 
standing you  allege  and  have  proven  that  tbe 
horse  was  stolen,  that  it  la  yours,  and  that 
you  are  entitled  to  It  or  its  value,  neverthe- 
less the  thief,  B.,  from  somewhere  out  of 
thl^  state,  claims  this  money ;  hence  I  can- 
not be  made  to  pay  you  until  you  get  the 
thief  Into  court  and  hare  his  rights  deter- 
mined against  me  pertaining  to  my  liability 
to  him  for  selling  the  horse  to  me.  This,  in 
substance.  Is  the  position  of  the  defendant 
Refining  Company.  It  admits  the  receipt  ot 
the  ore,  Its  conversion  by  It,  but  says  that 
the  Wrights  are  in  California,  and  make 
claim  there  against  it  for  these  proceeds, 
that  as  it  does  business  In  California,  they 
may  sue  It  there,  and  unless  tbe  Wrights' 
claim  against  them  Is  determined  In  this  liti- 
gation, it  may  be  compelled  to  pay  tbem  tor 
this  ore,  although  it  Is  now  compelled  to  pay 
plaintiffs  for  it;  for  this  reason,  as  tbe 
Wrights  cannot  be  reached  here,  tliat  ttie 
plaintiff^  la  ordtt  to  taave  their  claim  ad- 


Digitized  by 


Colo.) 


AMEBICAN  SMELTING  4  BEFININa  CO.  T,  HICKS 


1057 


JodicateA  against  the  Beflnlng  Company, 
must  go  where  the  Wilghta  are  and  make 
them  parties  to  the  action.  If  such  wwe 
the  rule,  It  would,  In  many  cases,  work  a 
denial  of  justice.  All  persons,  in  some  de- 
gree, must  be  held  responsible  for  the  result 
of  thdr  actions  In  dealing  with  others. 
Think  of  the  result  that  might  follow  should 
the  rale  contended  for  be  applied  to  transac- 
tions in  the  buying  and  selling  of  live  stock 
at  the  large  centers  of  trade. 

The  act  complained  of  against  the  defend- 
ant Refining  Company  la  ex  dellcta  In  such 
case,  the  llaUUty  for  conversion  is  Joint  and 
aevenO.  Oarper  r.  Kisdon,  10  Colo.  App.  030, 
76  Pac.  744 ;  D.  O.  &  a  Ca  T.  Oast,  54  Cola 
17,  129  Pac.  2S3.  In  the  former  of  these 
cases,  10  Cola  App.  at  page  S36,  129  Pac.  at 
page  746,  It  Is  said: 

"The  point  is  made  that,  after  the  court  had 
ordered  tbe  dismissal  as  to  I^demann,  it  could 
not  lawfully  render  Judgment  againat  Carper, 
because  the  complaint  charged  a  joint  conver- 
rion.  For  a  joint  trespass,  the  liability  of  tbe 
trespasaeni  is  joint  and  BeveraL  This  action 
might  have  been  brought  in  the  first  instance 
againat  Carper  alone;  or,  having  been  brought 
against  both,  there  might,  at  any  time  before 
judgment,  have  been  a  dinuissal  by  the  plaintiff 
as  to  londemann,  leaving  the  action  to  proceed 
against  the  other  defendant;  and,  on  principle, 
we  confess  ourselves  unable  to  see  why  the  court 
might  not  do  what  could  have  been  done  by  tbe 
plaintiff,  or  why  it  is  not  competent  to  ^ther 
court  or  jury,  in  an  action  for  a  trespass,  to  find 
one  defendant  guilty  and  another  not  guilty."  . 

We  think  this  declaration  somewhat  ap- 
plicable to  tbe  facts  here. 

[9]  Sectfon  84,  Berised  Code  1908,  provides 
that: 

"The  court  shall  In  every  stage  of  an  action 
disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  shall  not  affect  the  snbstan- 
tial  rights  of  the  parties,  and  no  judgment  i^ll 
be  reversed  or  affected  by  reason  of  such  error 
or  defect." 

As  heretofore  stated,  the  complaint  states 
a  cause  of  action  In  favor  of  the  plaintiffs 
against  the  Refining  Compuiy;  there  is  no 
contention  that  it  was  not  tried,  or  that  the 
testimony  did  not  sustain  it  A  Judgment 
was  rendered  thereon.  In  such  circumstanc- 
es, under  the  provision  of  the  Code  last  dted. 
It  should  not  be  reversed,  unless  it  works 
prejudicial  error  against  the  substantial 
rights  of  the  Refining  Company ;  and  inasmuch 
as  tbe  Wrights  were  not  Indispensable  parties 
to  this  contention,  all  portions  of  the  case  con- 
cerning them  can  be  eliminated  without  do- 
ing an  injustice  to  the  Refining  Company  per^ 
taining  to  the  Issne  presented  against  them 
and  tried.  B.eace  it  is  unnecessary  to  deter- 
mine whether  there  was  service  of  summons 
upon  the  Wrights,  whether  the  court  had  Ju- 
risdiction over  tbem,  or  whether  any  Judg- 
ment rendered  against  them  is  valid  or  other- 
wise. The  fact  that  they  threaten  the  Refin- 
ing Company  with  suit  in  another  Jurisdiction 
to  recover  the  value  of  this  ore  is  no  de- 
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fense  to  its  paying  the  plaintiffs  for  It  If  the 
allegations  of  plaintiffs'  complaint  are  true; 
if  they  are,  that  fact  would  be  a  defense 
In  favor  of  the  Refining  Company  against 
the  Wrights  In  any  jurisdiction.  The  con- 
tention of  the  Refining  Company  that  this 
will  not  relieve  it  from  being  harassed  wlttf 
litigation  concerning  it  may  be  true.  One  an- 
swer to  this  is  that  the  Refining  Company, 
and  not  the  plaintUts,  brought  abont  the  con- 
dition whereby  it  may  be  liable  to  sudi  an  at- 
tack, by  purchasing  something  from  the 
Wrights  whkib  th^  did  not  own,  and  which 
in  fact  be1<mged  to  the  xdatntlffs,  and  which 
they  did  not  give  the  Wrights  or  the  Refining 
Company  permission  to  take. 

[4]  Had  the  pleadings  disclosed  that  the 
action  involved  contractual  relation  between 
the  plaintiffs  and  the  Wrights  concerning  this 
property,  it  might  present  a  different  question, 
in  which  ease  Bmniey  v.  New  Tork  Life  In- 
surance Co.,  09  Colo.  71,  147  Pac  887.  might 
be  applicable..  In  tliat  case  the  record  dis- 
closes that  Rums^,  then  of  Honolulu,  secur- 
ed from  the  insuranoa  company  a  IS^OOO  poli- 
cy upon  his  life,  wherein  Bmson,  Smith  ft 
COm  also  of  Honolulu,  were  designated  as  the 
beneficiary;  that  after  Bumsey's  deatli,  bis 
wife  brought  suit  In  Colorado  to  be  substitut- 
ed as  the  b^^dary  and  to  recover  the  value 
of  the  policy  seeking  to  invoke  the  equitable 
mle  of  substitution.  She  admitted  that  she 
bad  never  been  designated  in  the  manner 
provided  in  the  policy  as  the  benefidary.  and 
that  such  an  indorsement  had  never  been 
made  on  the  policy,  or  on  the  books  of  the 
company,  and  also  that  at  the  time  of  her 
husband's  death  Benson,  Smlth^  &  Co.  were 
in  possession  of  the  policy,  were  the  designat- 
ed benefldaries  In  it,  and  that  the  records  of 
the  company  thus  showed.  She  contended 
that  upon  accoimt  of  certain  acts  of  the  In- 
surance company,  and  also  certain  alleged 
wrongful  acts  of  Beoiscm,  Smith  &  Co.  In  re- 
fusing to  surrender  the  policy,  etc.,  that  un- 
der the  equitable  rule  of  substitution  she 
should  be  treated  as  having  been  substituted 
during  the  life  of  her  husband  as  the  bene- 
ficiary Instead  of  Benson,  Smith  &  Co.,  and 
was  entitled  to  recover  the  amount  called  for 
in  the  policy  as  such  substituted  beneficiary 
without  making  Benson,  Smith  &  Co.  a  party 
to  the  suit,  or  securing  from  them  the  sur- 
render of  the  policy.  We  hdd,  under  such 
drcnmstances,  that  their  equities  and  rights 
as  a  beneficiary  could  not  be  determined  un- 
der the  equitable  rule  of  snbstltntlon  In  an 
acti<m  to  wbldi'  they  were  not  a  party.  Sudi 
an  issne  is  for^n  to  the  case  under  cmsid- 
eratlon. 

The  Judgment  is  affirmed. 

Affirmed. 

GABBIQUES  and  SCOTT,  JJ.,  concur. 
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OABLSON  T.  AKEYSON.    (No.  9373.) 
(Supreme  Court  id  Golorada    May  6,  1918.) 

1.  Appeal  AND  Euoa  «s>1008^— Review— 
Findings. 

Where  the  evidence  In  which  findinfrs  are 
based  consists  of  a  transcript  of  the  evidence 
taken  in  a  former  trial  of  the  same  action,  the 
«oart  OQ  appeal,  in  determining  if  judement  is 
«aatafned  hy  the  evidence,  will  review  and 
weigh  sndi  evidmce,  nninfluenced  hy  such  find- 
ings. 

2.  MoBTQAGEa  «=»86(3)~MlSBEPRESENTATIOK 

— Sttfficibncjt  op  Evidence, 
In  an  action  to  cancel  a  note  and  deed  of 
trust,  evidence  held  sufficient  to  show  that 
plaintiff  was  induced  to  execute  note  and  deed 
of  trust  by  reason  of  fraudulent  misrepresen- 
tation, and  In  fact  received  no  cansideration 
therefor, 

3.  CANCEU.ATION  OF  InBTSOHENTS  «S»37(6)— 

Pleading — Complaint. 
In  an  action  to  cancel  a  note  and  deed  of 
trust  on  the  ^ound  of  misrepresentation,  a 
complaint  is  not  defective  toe  failure  to  al- 
lege reliance  on  the  false  statement,  where  it 
alleges  that  plaintiff  relied  on  the  representa- 
tions, and  thereupon  and  at  defendant's  request 
executed  tiie  note  and  deed  of  trust 

4.  Cancellation  of  Inbtbuubnts  «»37(6)-^ 
Plbadi  NO— Complaint. 

A  complaint  for  cancellation  alleging  mis- 
representation is  not  defective  for.  nUute  to 
allege  that  the  r^resentatlons  were  m^erial, 
where  it  sufficiently  appears  fnHn  tiie  com- 

{)laint  as  a  whole  that  the  representation  re- 
nted to  a  material  fact. 

5.  Cancellation  of  Instruments  «=924(2)— 
Restoration  of  Consideration. 

Plaintiff,  suing  for  cancellation  of  note, 
has  not  lost  her  right  to  such  rdief  by  failure 
to  tender  defendants,  before  commencement  of 
action,  the  shares  of  stock  she  received  in  con- 
sideration for  her  note  when  undisputed  evi- 
dence shows  stock  to  be  worthless,  and  where 
defendants  reused  to  accept  such  stock  when 
tendered  during  the  trial. 

6.  MoBTOAOES  «=) 78— Reliance  on  Repre- 
sentation—Duty  to  Investigate. 

Where  a  woman  inexperienced  in  buriness 
is  induced  to  give  her  note  and  execute  a  deed 
of  trust  on  her  land  in  consideration  of  shares 
of  stock  in  a  land  development  company  upon 
the  representation  that  the  company  owned 
certain  land,  she  was  justified  in  believing  such 
statement,  and  was  not  bound  to  Investigate 
its  truth. 

JOnw  to  District  Coart.  Alamosa  County; 
A.  Watson  McH^idrie,  Judge. 

Action  by  Mary  E.  Akeyson  against  C.  H. 
Price,  A.  W.  Carlson,  and  others.  Judgment 
tor  plaintiff,  and  defendant  Carlson  brings 
erroT,  and  applies  for  supersedeas.  Super- 
sedeas denied,  and  Judgm«it  affirmed. 

Fred  D.  Stanley  and  W.  W.  Piatt,  both  of 
Alamosa,,  for  plaintiff  In  error.  James  D. 
Pllcher  and  Albert  Ij.  Moses,  botb  of  Alamo- 
sa, for  defendant  In  error. 

ALLEN,  J.  This  Is  a  suit  which  was 
brought  by  Mary  E.  Akeyson  against  C.  H. 
Price,  A.  W.  Carlson,  and  the  public  trustees 
of  Alamosa  and  Costilla  counties,  for  the 
purpose  of  securing  the  cancellation  of  a 
promissory  note  and  deed  of  trust  given  by 
the  plaintiff  to  the  defendant  Carlson.  The 


trial  court  rendered  a  Judgment  In  Cavor  of 
plaintiff.  The  defwdant  Carlson  brings  the 
case  here  for  review,  and  asks  that  tbe  writ 
of  error  herein  be  made  to  operate  as  a  su- 
persedeas. 

[1]  Practically  all  of  the  evidence  receiv- 
ed at  the  trial  consisted  of  a  typewritten 
transcript  of  the  testimony  which  had  been 
given  by  the  witnesses  at  a  former  trial  of 
this  casa  Under  this  situation,  we  are  not 
bound  by  the  findings  of  the  trial  oonrt  in 
considering  the  main  contmtlon  of  the  plain- 
tiff In  error,  whl(di  Is,  that  the  judgment  is 
contrary  to  the  law  and  the  evidence.  Ha- 
german  v.  Bates,  30  Colo.  89,  94,  69  Pac  526. 

[2]  Upon  a  review  of  the  evidence,  and  en- 
deavoring to  remain  unlnfluraced  by  the  find- 
ings of  the  trial  court,  we  are  of  the  opin- 
ion that  a  prepoDdefance  of  the  evidence  is 
In  favor  of  the  plaintiff,  and  that  tbe  Judg- 
ment of  the  trial  court  is  right. 

The  testimony  discloses  that  some  time 
prior  to  October,  1912,  both  the  defmdant 
Carlson  and  the  plaintiff  became  interested 
In  the  Rio  Orande  Development  Company, 
as  a  result  of  the  efforts  and  representations 
of  the  defendant  Price.  In  a  panvhlH  which 
Price  gave  to  the  plaintiff  it  was  rcpreaent- 
ed  that: 

"The  total  number  of  acres  owned  by  the  Bio 
Grande  Development  CtHupany  is  80,(KX>,  and 
^.000  acres  of  tbls  is  irrigaUe  land  that  can 
be  watered  at  a  very  small  cost  *  *  * 
There  is  also  mineral  lands  of  great  value  in- 
cluded in  the  holdings  of  this  company.  We 
have  some  valuable  coal  depodta  In  tbe  moun- 
tains at  tiie  east  of  this  land.  The  vMos  of 
coal  are  anywhere  from  14  Inches  up  to  6  feet 
in  width." 

The  testimony  warrants  the  Inference  that 
Carlson  and  Price,  shortly  prior  to  the  date 
above  mentioned,  desired  to  obtain  certain 
stock  in  the  company  which  was  held  by  one 
Gordon,  at  Spokane,  Wash.  Price  was  with- 
out means,  and  Carlson  was  not  willing  to 
risk  his  money  In  the  enterprise.  The  de^ 
fendant  Price  induced  the  plaintiff,  a  woman 
without  much  business  experience,  to  con- 
template aiding  him  In  securing  the  Gordon 
stock  by  giving  a  trust  deed  upon  her  land. 
This  fact  evidently  became  known  to  Carlson, 
through  Price.  Thereafter,  and  on  or  about 
October  31,  1912,  Carlson  came  to  the  home 
of  the  plaintiff,  end,  according  to  the  testi- 
mony of  the  plaintiff,  assured  her  that  the 
company  had  good  title  to  the  real  estate 
nhich  It  assumed  to  own.  Relying  upon  that 
assurance,  as  well  as  upon  the  represeiAa- 
tlons  theretofore  made  by  Price,  the  plain- 
tiff delivered  to  the  defendant  Carlson  the 
note  and  trust  deed  involved  In  this  sulu 
It  is  claimed  by  the  plaintiff  In  error,  the 
defendant  Carlson,  that  in  consideration  of 
the  note  and  trust  deed,  Carlson  advanced 
$3,000  to  the  plaintiff.  The  circumstances 
disclosed  by  the  evidence,  however,  lead  us 
to  the  conclusion  that  Carlson  advanced  no 
money  whatever  to  the  plaintiff,  in  any  man- 
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ner,  but  adTanced  the  $8,000  to  the  defend- 
ant Price,  In  the  manner  hereinafter  men- 
tioned. The  money  was  deposited  by  Carl- 
son himself,  In  a  local  bank.  The  plaintiff 
had  nothing  whatever  to  do  with  the  dispo- 
sition or  control  of  this  money,  and  never 
received  any  of  It  The  bank  Itself  regard- 
ed the  deposit  as  a  part  of  a  transaction  call- 
ed by  Its  cashier,  "the  Price-Gordon  and 
Carlson  deal."  Only  $1,000  of  this  deposit 
was  used  in  procuring  the  Gordon  stock. 
The  remaining  $2,000  was  credited  to  the 
wife  of  the  defendant  Price,  Mary  E.  Price, 
yiho  does  not  appear  to  have  been  In  any 
manner  concerned  with  the  transaction. 
Mrs.  Akeyson,  the  plaintiff,  received  10,000 
shares  of  stock  In  the  company,  and  the  de- 
fendant Oarls(»i  received  15,000  shares,  as  a 
result  of  the  "Price-Gordon  and  Uarlson 
deal."  The  stock  was  worthless,  and  the 
plaintiff  never  rec^ved  anything  of  value 
whatever  for  her  note  and  deed  of  trust. 
The  evidence  warrants  the  conclusion  that 
the  company  never  owned  the  land  which  it 
claimed  to  possess  nor  any  part  of  It.  If  the 
defendant  Carlson  did  not  actually  know  this 
Aict  at  the  time  be  obtained  the  note  and 
trust  deed,  he  nevertheless  made  his  repre- 
sentations to  the  plaintiff  In  reckless  disre- 
gard of  their  troth  or  falsity. 

Notwithstanding  the  testimony  given  by 
Carlson  in  his  own  behalf,  we  are  of  the 
<^inlon  that  the  evidence  lends  support  to 
the  theory  of  counsel  for  plaintiff,  to  the 
effect  that  Carlson  advanced  $3,000  for  the 
benefit  of  the  enterprise  or  the  company, 
hoping  to  profit  greatly  If  the  venture  proved 
successful,  and  If  a  falliire.  Intending  to  be 
fully  protected  and  reimbursed  by  reason  of 
the  note  and  trust  deed  obtained  from  the 
plaintiff. 

[3]  It  is  also  contended  by  the  plaintiff  in 
error  that  the  complaint  falls  to  state  a 
cause  of  action.  The  first  ground  for  this 
contention  is  that: 

"It  is  nowhere  stated  in  the  comiilaint  that 
when  she  [the  plaintiff]  signed  the  trust  deed 
and  note  Bought  to  be  canceled,  the  plaintiff 
acted  in  rel&nee  vpon  any  repreaentatkws 
made  to  her  by  Price  or  Carlson." 

Such  allegations,  however,  need  not  al- 
ways be  made  in  express  terms,  and  it  is  not 
necessary  to  allege  expressly  that  plaintiff 
would  not  have  taken  the  action  which  he 
or  she  did  but  for  the  false  representations. 
20  Cy&  102.  The  complaint  alleges  that  ttfe 
plaintiff  relied  on  the  representations  of  the 
defendants,  and  that  thereupon  and  at  the 
request  of  the  defendants  the  plaintiff  made, 
executed,  and  delivered  the  note  and  trust 
'deed  in  question,  and  by  other  allegations  in 
the  complaint  it  Is  clearly  evident  that  the 
complaint  alleges  facts  showing  that  plain- 
tiff acted  upon  the  alleged  false  representa- 
tions to  her  damaga  The  complaint  la  good 


when  tested  the  objection  abore  taeor 
tloned. 

[4]  The  second  ground  taken  for  insisting 
that  the  complaint  falls  to  state  a  cause  of 
action  Is  that: 

"It  is  not  stated  anywhere  In  die  complaint 
that  the  representations  set  forth  ttterein  were 
material  repreaeotatlcms." 

It  Is  not  necessary  that  there  be  an  ex- 
press averment  to  this  effect  It  Is  soffldent 
if  it  appear  from  the  complaint,  taJsea  as  a 
whole;  that  the  representations  related  to  a 
material  fact,  and  not  to  some  mere  col- 
lateral matter.  We  find  the  complaint  not 
obJecUonaUe  on  the  ground  last  referred  ta 
In  other  respects  we  find  the  complaint  good 
under  the  rules  stated  In  KHpatrick  y.  Mil- 
ler, 55  Colo.  419,  135  Fac:  780,  to  Which  case 
the  plaintiff  In  eriot  calls  our  attentUm. 

[I]  It  Is  also  urged  that  the  complaint  la 
defectlTe  because  It — 

"shows  tiiat  Akeyson  [tilie  plaintiff]  has  re- 
ceived a  valuable  consideration  from  Price 
[one  of  the  defendants]  for  her  money,  and  no 
tender  thereof  prior  to  the  commencement  of 
this  action  is  aneged,  and  no  tender  thereto  is 
made  in  Uie  ewniwdnt" 

The  "ralnable  consideration*'  referred  to 
consists  of  certain  sbares  of  stock  In  the 
Rio  Grande  Development  Company.  It  ap- 
pears from  the  complaint  and  also  from  the 
evidence,  that  all  the  parties  r^^  this 
stocfe  as  worthless.  The  record  shows,  fur- 
thermore, that  at  the  trial  the  plaintiff  ten- 
dered the  stock  In  court,  and  thereupon  tbe 
defendant  Carlson  declined  the  tender  on  the 
groimd  that  lie  never  owned  and  never  had 
any  interest  In  the  stock,  and  the  defendant 
Price  refused  the  tender  "for  the  reason  that 
he  did  not  get  the  mortgage  or  note  men- 
tioned in  the  CMnplaint,  the  return  of  which 
is  demanded."  The  decree  provides  that  the 
stock  be  returned  to  the  defendants.  The 
circumstances  above  mentioned  suffldently 
show  that  a  tender  by  plaintiff  at  any  time 
would  have  been  futile,  and  the  stock  de- 
clined by  both  above-named  defendants.  The 
plaintiff  in  error  was  not  In  the  least  de- 
gree, prejudiced  by  the  failure  of  the  plain- 
tiff to  make  proper  allegations  with  refer- 
ence to  tender,  and  Is  not  entitled  to  a  re- 
versal of  the  Judgment  on  any  such  groimd. 

[8]  Counsel  for  plaintiff  in  error  also  as- 
sert that: 

"The  complaint  fails  to  state  a  cause  of  ac- 
tion in  that  it  tails  to  show  that  plaintiff  was 
in  any  manner  prevented  from  investigatinK 
the  truth  of  the  representations  made  to  her." 

Under  the  facts  existing  in  this  case,  we 
do  not  think  that  there  is  merit  in  this  con- 
tention. See  Zang  v.  Adams,  23  Cola  408, 
411,  48  Pac.  COO,  58  Am.  St.  Rep.  249. 

The  application  for  a  supersedeas  is  de- 
nied, and  the  JndgmeiU;  affirmed. 

Affirmed. 

HXLI^  a  J.,  and  BAILUT,  J.,  coDCor. 
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DEINTBB  A  B.  O.  B.  CO.  t.  TEUFELl 
(No.  8928.) 

(Supreme  Court  of  Colorado.    May  6.  IftlSO 

1.  Cabbxkbs  «e»168(l>— Loss  or  Baooaoe— 

LlABIUTT. 
In  view  of  Sess.  Lavs  1910,  p.  49,  |  8,  lim- 
iting carriers'  liability  to  value  stated  in  the 
contract,  shioper  of  trunli,  under  biU  ot  lading 
with  released  Taluatitm,  could  not  recover  actual 
value  of  the  contents  of  the  trank,  but  only  the 
stipulated  liabili^. 

2.  CaBBIEBS  4b»150— NBOUOIKOK-COHTKaOT 

—Validity. 
A  coniinon  carrier  cannot  exempt  itsdf  from 
liabilitj  for  negligence  of  itself  or  its  servants. 

3.  Wabkhodsemen    «=>8  —  Authobitt  as 

AOENT. 

A  warehouseman,  authorized  to  ship  goods 
in  the  owner's  name,  haa  the  authority  to  make 
a  statement  as  to  the  value  of  the  goods. 

4.  Caebiebs  «=>158(1)— Lobs  of  Goods— Lia- 
BnJTT— Statute— CoNSTBUCTioN. 

Sess.  Lews  1910,  p.  49,  {  8.  providing  that 
nothing  in  this  section  shall  deprive  an;  holder 
of  a  bill  of  lading  of  any  remedy  or  right  of  ao 
tion  under  existing  law,  did  not  preserve  com- 
mon-law right  of  recovery  of  actual  value  of 
goods  lost,  where  bill  of  lading  contained  clause 
limiting  liability. 

Error  to  Delta  Couaty  Court;  William  W. 
DtngmaD,  Judge. 

Action  by  F.  W.  Teufel  against  the  Den- 
ver ft  Rio  Grande  Bailroad  Company.  Jadg- 
ment  for  plalntlif,  and  defendant  brings  er- 
ror. Reversed. 

B.  N.  Clark  and  O.  A.  Luxford.  both  of 
Denver,  for  plaintiff  in  error.  John  B. 
Oharlesworth  and  Mortimer  Stone,  both  of 
Delta,  for  defendant  in  error. 

SCOTT,  J.  This  action  is  by  the  defend- 
ant In  error  to  recover  from  plaintiff  In  er- 
ror the  sum  of  $203  for  goods  delivered  to 
the  carrier  at  Ft.  Collins,  Colo.,  for  ship- 
ment to  Delta,  Colo.,  and  lost  through  the 
negligence  of  the  carrier.  The  case  was 
tried  to  the  court  without  a  jury  upon  the 
following  agreed  statement  of  fact: 

"(1)  The  defendant  admits  that  a  trunk  be- 
longing to  plaintitE  and  described  in  hill  of 
lading  as  set  forth  in  defendant's  answer  herein 
was  delivered  to  defendant  company  to  be  car- 
ried to  Delta,  Colo.;  that  at  the  time  defend- 
ant received  said  trunk  it  did  not  know  its  con- 
tents or  the  value  thereof. 

"(2)  The  defendant  admits  that  when  tite  said 
trunk  arrived  at  Delta,  Colo.,  the  point  of  its 
destination,  the  trunk  was  empty  and  the  de- 
fendant was  therefore  unable  to  deliver  to  the 
consignee,  certain  goods,  personal  effects  and 
chattelSj  which  the  plaintiff  claimed  to  have 
placed  m  said  trunk  before  delivering  it  for 
carriage  to  the  defendant ;  the  defendant  admits 
that  it  has  not  paid  anything  to  the  i^aintiff 
by  wfl'*  of  settlement.  i 

"(3)  The  defendant  admits  that  plaintiff  was 
and  is  the  owner  of  the  goods,  personal  effects, 
and  chattels  described  in  plaintiff's  complaint 

"(4)  The  plaintiff  admits  said  trunk  contain- 
ing the  goods,  personal  effects,  and  chattels 
claimed  by  plaintiff  was  left  by  him,  the  plain- 
tiff, in  storage  at  Ft.  Collins,  in  the  state  of 
Colorado,  and  that  he,  tiie  plaintiff,  instructed 
one  McMillin,  proprietor  of  the  storage  house 
where  said  trunk  was  kept,  to  consign  the  same 


to  the  plaintiff,  at  Delta,  Colo.,  and  that  aaid 
trunk  and  contents  weighed  use  than  2S0 

pounds. 

**({»  The  plaintiff  admiu  that  the  aforesaid 
HcAuUin  did  consign  said  trunk  containing  said 

goods  to  Delta,  Colo.,  via  the  Colorado  &  South- 
em  Railway  Company,  a  common  carrier,  and 
to  Denver,  Colo.,  and  thence  to  Delta,  Colo., 
via  the  defendanrs  railroad. 

"(6)  The  plaintiff  admits  that  the  afi(M«said 
McMillin  did  sign  and  execute  a  released  valua- 
tion clause  contained  in  the  bill  of  lading, 
marked  'Exhibit  A,'  and  described  in  the  fur- 
ther and  separate  answer  of  the  defendant  filed 
herein,  and  accepted  the  same  before  shipment. 

"(7)  The  plaintiff  admits  that  a  higher  rats 
of  transportation,  as  provided  by  the  published 
tariff  then  on  file  would  have  been  required  to 
have  been  paid  by  him  for  the  transportatitm 
of  said  trunk  and  contents,  if  the  defendant 
had,  or  its  agents  had,  known  the  alleged  value 
of  the  contents,  or  if  the  aforesaid  McMillin  had 
not  signed  and  executed  the  said  released  valu- 
ation clause  at  $10  per  hundredwdfiAt,  as  is 
alleged  in  the  further  and  separate  answer  «f 
defendant  filed  herein. 

"(8)  The  defendant  admits  that  the  defendant 
company  has  made  an  offer  to  confess  judg- 
ment for  the  sum  of  $25  and  costs  to  date. 

"It  is  further  stipulated  that  plaintiff  may 
introduce  testimony  regarding  the  value  of  said 
property  claimed  to  have  been  lost,  and  to 
whether  or  not  it  was  placed  in  said  trunk  be- 
fore sbipmoit.  It  is  further  agreed  between  the 
parties  that  the  bill  of  lading  filed  by  the  de- 
fendant herein  may  be  introduced  as  evidence, 
and  it  is  agreed  that  the  court  may  take  judi- 
cial notice  that  the  defendant  has  filed  its  tariff 
rates  with  the  pnqter  anthorities,  and  tltat  the 
same  oonatitutes  notice  to  all  partiea  shii^iiig." 

The  court  rendered  judgment  agaimt  the 
carrier  for  the  full  amount  of  the  claim, 
$203. 

[t]  It  is  clear  that  under  the  common  law 
and  under  the  decisions  of  this  court  a  con- 
tract such  as  the  one  in  question  was  not 
valid  either  as  against  the  negligence  of  the 
company  or  the  value  of  the  shipment,  and 
that  the  actnal  value  must  control,  and  bnt 
for  the  act  of  1910  (section  8,  c.  S,  Session 
Laws  1910),  the  judgment  should  he  affirm- 
ed. Union  Pacific  Co.  v.  fitupeek,  50  C<^ 
151,  114  Pac.  646. 

But  since  that  cause  of  action  arose,  the 
Legislature  enacted  the  statute  in  question 
which  is  quite  Identical  in  substance  with 
the  Carmack  Amendment  (Act  June  29,  1906, 
c.  3591,  S  7,  pars.  11,  12,  34  Stat  59S  [U.  S. 
Comp.  et  1916,  S§  8604a,  S604aa])  to  the  In- 
terstate Commerce  I^w  (Act  Feb.  4,  1887,  c 
104,  §  20,  24  Stat  386)  upon  that  subject 
The  provision  of  the  Colorado  statute  is  as 
follows: 

"Every  common  carrier  receiving  property  for 
transportation  between  points  within  this  state 
shall  issue  a  receipt,  or  a  bill  of  lading  there- 
for, and  shall  be  liable  to  the  lawful  holder 
thereof  for  all  loss,  damage,  or  injury  to  such 
property  caused  by  it  or  by  any  common  car- 
rier to  which  such  property  may  be  delivered,  or 
over  whose  lines  such  property  may  pass. 

"No  contract,  receipt,  rule  or  regulation  shall 
exempt  such  common  carrier  from  linbility  in 
this  section  imposed,  but  the  carrier  shall  not 
be  re^Knsible  for  any  greater  sum  than  Hie 
value  as  fixed  in  the  contract,  receipt  or  biU 
of  lading,  where  such  valuation  is  stated. 
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"Bot  nothinc  in  tUa  section  ahall  deprive  an; 
holder  of  auch  receipt,  or  bfU  of  lading,  of  any 
remedy  or  right  of  action  which  he  has  under 
existing  law. 

"The  conunoD  carrier  iBsning  sndi  receipt,  or 
bill  of  lading  shall  be  entitled  to  recover  from 
the  common  carrier  on  whose  line  the  loss,  dam- 
age or  injnry  shall  have  been  sustained,  the 
amonnt  of  such  loss,  damage,  or  injury,  as  it 
may  be  reg aired  to  pay  to  the  owners  of  such 

Iiroperty,  as  may  be  evidenced  by  any  receipt, 
ndgment  or  tnuiscript  thereof." 

Tbe  'Snpreme  Court  of  the  United  States 
has  nnlformly  held  this  limitation  in  the 
federal  statute  to  be  valid,  and  has  limited 
the  amonnt  of  recovery  in  such  cases  to  the 
value  stated  in  the  bill  of  lading.  Adams 
Express  Co.  v.  Croninger,  226  U.  S.  491.  33 
Sop.  Ct  148,  57  L.  Ed.  314,  44  Ll  R.  A.  (N. 
S-)  257;  C,  B.  &  Q.  R.  B.  Ca  v.  Miller,  226 
U.  S.  613,  33  Sup.  Ct.  155,  57  L.  Ed.  323; 
Missouri,  K.  4  T.  Ky.  Co.  v.  Harrlman,  227 
U.  S.  657,  33  Sup.  Ct.  397,  57  L.  Ed.  690; 
Boston  &  Maine  Ry.  Co.  v.  Hooker,  233  U. 
S.  97,  34  Sup.  Ot.  526,  68  L.  Ed.  868,  Ll  R. 
A.  1915B,  450,  Ann.  Cas.  1915D,  693;  Pierce 
Co.  V.  Wella  Fargo  &  Co.,  236  U.  S.  278,  S5 
Sup.  Ct  351,  69  L.  Ed.  676. 

[2]  That  a  common  carrier  cannot  exempt 
itself  from  liability  for  Its  own  negligence 
or  that  of  Its  servants  Is  so  generally  held 
as  to  become  elementary.  Neither  does  the 
Carmack  Amendment  nor  the  Colorado  stat- 
ute attempt  to  disturb  this  principle.  The 
Colorado  statute.  If  anything,  is  more  ex- 
plicit In  its  terms,  confining  recovery  to  the 
value  fixed  In  the  bill  of  lading  than  Is  the 
federal  law,  and  provides: 

"No  Contract,  receipt,  rule  or  regulation  shall 
exempt  such  common  carrier  from  liability  in 
this  section  imposed,  but  the  carrier  shall  not 
he  responsible  for  any  greater  sum  than  the 
value  as  fixed  in  the  contract,  receipt  or  bill 
of  lading,  where  such  valuation  la  stated." 

The  language  of  this  provl^on  Is  clear 
and  unambiguous,  and  Is  plainly  within  the 
rule  of  the  cases  dted. 

It  is  said  in  this  case  that  there  was  no 
knowledge,  either  up<Hi  the  part  of  the  plain- 
tifiTs  agent,  or  the  agent  of  the  company  as 
to  actual  value,  and  therefore  the  agree- 
ment was  arbitrary  and  for  such  reason  may 
be  avoided.  Bnt  In  the  Express  Company 
Case,  supra,  it  was  held: 

"That  no  ingoiry  was  made  as  to  the  actual 
value  is  not  vital  to  the  fairness  of  the  agree- 
ment in  this  case.  The  receipt  which  was  ac- 
cepted showed  that  the  charge  made  was  based 
upon  a  valuation  of  $50  unless  a  greater  value 
should  be  stated  therein.  The  knowledge  of  the 
shipper  that  the  rate  was  based  upon  the  value 
Is  to  be  presumed  from  the  terms  of  the  bill  of 
lading  and  of  the  published  schedules  filed  with 
the  commission." 

In  the  case  of  an  interstate  shipment,  aris- 
ing in  this  state,  it  was  lield  this  court 
that  the  contract  was  controlled  by  the  act 
ot  Congress,  and  the  construction  of  that 
act  by  the .  federal  Snpreme  Court  was  ap- 
proved. Appel  Co.  T.  Piatt,  56  Oolo.  45,  132 
Pac.  71.  In  that  case  the  recovery  was  Um* 


ited  to  the  value  of  the  shlpm^t  as  stated 
In  the  receipt,  or  bill  of  lading.  We  must 
construe  a  like  statute  of  the  state  to  be 
valid  and  binding  on  the  parties,  and  hold  in 
this  case  that  the  amount  of  recovery  is  fixed 
by  the  agreement  In  the  bill  of  lading. 

[3]  It  Is  contended  that  the  warehouseman 
who  delivered  the  goods  to  the  carrier  was 
without  authority  to  bind  the  plalntltT  as  to 
value  by  the  acceptance  of  the  receipt  But 
the  authority  of  this  agent  to  make  the  ship- 
ment Is  conceded.  Indeed  It  Is  alleged  In  the 
complaint  that  the  plaintiff  delivered  the 
goods  to  the  carrier,  and  in  the  agreed  state- 
ment of  fact  It  Is  admitted  that  McMillln, 
the  agent  delivered  the  goods  under  authori- 
ty of  plaintiff.  If  the  agent  had  authority 
to  make  the  shipment,  It  follows  that  he  had 
authority  to  make  the  statement  as  to  value. 

[4]  The  Colorado  act  contains  the  follow- 
ing provision; 

"But  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt,  or  bill' of.  lading,  of  any 
remedy  or  right  of  action  which  he  lua  under 
existing  law." 

It  is  contended  by  connsd  Oiat  this  dis- 
closes that  it  was  thns  not  the  intention  of 
the  LeglBlatnre  to  deprive  the  tiilpper  ot  bis 
then  existing  common-law  remedy  against 
the  carrier.  Bnt  the  provision  is  in  the  pre- 
cise wording  at  a  like  provision  of  the  fed- 
eral statute,  and  has  been  construed  by  ttie 
Supreme  Court  of  the  United  States,  contrair 
to  the  contention  of  defendant  in  error. 

It  was  said  of  this  clause  In  Adams  Ex- 
press Co.  V.  Croninger,  supra,  that: 

""What  this  court  said  of  the  twenty-second 
section  of  this  act  of  1906  in  the  case  of  Texas 
&  P.  R.  Co.  V.  Abilene  Cotton  Mills,  204  U. 
S.  426  151  L  Ed.  553,  27  Sup.  Ct.  350, 
9  Ann.  Cas.  1075]  is  applicable  to  this  con- 
tention. It  was  claimed  that  that  section  con- 
tinued in  toree  all  rights  and  remedies  under 
the  common  law  or  other  statutes.  But  this 
court  said  of  that  contention  what  must  he  said 
of  the  proviso  in  the  twentieth  section,  that  It 
was  evidently  only  intended  to  continue  in  ex- 
isteuce  such  other  rights  or  remedies  for  the 
redress  of  some  specific  wr(«tg  or  injuir.  whether 
given  by  the  Interstate  Commerce  Act,  or  by 
state  statute,  or  common  law,  not  inconsistent 
with  the  rules  and  regulations  prescribed  by  the 
provisions  of  this  act.  Again,  it  was  said  of 
the  same  clause,  in  the  same  case,  that  it  could 
'Not  in  reason  be  construed  as  continuing  in  a 
shippef  a  common-law  right  the  existence  of 
which  would  be  inconBistent  with  the  provlsi<ms 
of  the  act.  In  other  words,  the  act  cannot  be 
said  to  destroy  itself.* " 

The  Judgment  Is  reversed. 

HILL,  C.  J.,  and  GARRIGUBS,  J.,  concur. 


LYNCH  V.  UNION  PAC.  R.  00.  (No.  8909.) 
(Supreme  Court  of  Colorado.    May  6,  1918.) 

1.  Cabbiebs  ^»134— Injubt  to  Goods— De- 

LivEET  BY  Cabrieb— Evidence. 
In  an  action  against  a  railroad  for  damages 
for  the  freezing  of  a  part  of  a  carload  of  vege- 
tables, evidence  h^d  suffidoit  to  show  that  vege- 
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tables  hud  been  delivered  to  plaintiff  before  time 
of  Reeling. 

2.  Cabbxbbs  ^3»114— Loss  of  Ooods— Delit- 

■BT  BT  OABBIEB  — lilABIUTT  AETBR  DBLIV- 
EBT. 

Where  railway  delivers  a  carload  of  vege- 
tables to  coDBignee,  who  accepts  same  and  starts 
lemoviDg  Tegetablea  from  the  car,  the  railwa}''s 
responsibility  for  the  safety  of  the  vegetables 
ceases;  and,  where  vegetables  remaimng  in  car 
freeze,  the  railway  is  not  liable  for  damages  sus- 
tained. 

8.  Oabbiebs  0s>14O  —  LzABiuxr  ab  Wabe- 

H0U8EHAN. 

Where  a  railway  has  completed  transporta- 
tion of  a  carload  of  vegetables  and  is  awaiting 
delivery  thereof,  its  liabillts;  as  carrier  term!' 
nates,  and  it  becomes  and  will  remain  until  de- 
livery a  bailee  liable  only  for  want  of  ordinary 
care. 

4.  Oabkibbs  ^146  —  LuBiLrrr  as  Wabb- 

HOiraBlCAN— PBBSmCFTION. 

Where  a  railway  is  In  possession  of  a  car- 
load of  vegetables  as  bailee,  the  freezing  of  such 
vegetables  is  prima  facie,  but  not  conclusive, 
evidence  of  its  negligence,  and  can  be  rebutted 
by  evidence  that  consignee  had  access  to  car  and 
was  removing  vegetables  at  time  of  freezing. 

Error  to  District  GJourt,  City  and  Cknmty 
of  n&iver;  George  W.  Allen,  Judge. 

AcUon  by  T.  T.  I^ndi,  doing  bnsineM  un- 
der tbe  firm  name  ct  T.  F.  I^ch  &  Co., 
against  the  Vnitm  Pactftc  BaUroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
eriOT.  Affirmed. 

Edwin  H.  Park,  of  Denver,  for  plaintiff 
In  error.  Hughes  &  Dorsey,  Jobn  Q.  Dier, 
and  Robert  L.  Steams,  all  of  Denver,  for  de- 
fendant In  error. 

HILL,  0.  J.  The  plaintiff  In  error  seeks 
to  recover  damages  for  the  destruction  of  a 
part  of  a  carload  of  vegetables  alleged  to 
have  been  frozen  while  in  a  car  on  the  tracks 
of  the  defendant  In  error  In  Denver.  It 
claims,  while  the  contents  of  this  car -were 
still  in  the  pofisesslon  of  the  defendant,  that 
it  so  negligently  cared  for  the  same  by  re- 
moving without  notice  to  the  plaintiff  the 
heating  apparatna  which  the  defendant  had 
placed  in  said  car  upon  its  arrival  in  Denver 
to  prevent  the  freesing  of  said  v^etables, 
eta,  and  that  upon  account  of  such  negligence 
tliey  were  fnnen,  etc.  The  defendant  dooled 
any  negligence,  and,  among  other  defenses, 
pleaded  delivery  to  plaintiff  of  the  car  and 
its  contents  prior  to  the  time  of  the  freezlnK 
complained  of,  also  that  It  had  ezerdysed  or- 
dinary care  in  its  custody  of  the  contents  of 
the  car  up  to  tbe  time  the  plaintiff  concedes 
it  received  It.  Trial  was  to  the  court,  which, 
upon  conflicting  testlmc»iy,  found  the  issues 
in  favor  of  the  defendant 

H,  21  The  plaintiff  admits  that  the  defend- 
ant's liability  in  the  way  of  an  insurer  as 
a  common  carrier  had  ceased,  but  contends 
that  at  the  time  the  damage  occurred  It  was 
a  bailee  for  hire,  and  cites  numerous  au- 
thorities concerning  the  duties  and  liability 


of  a  cfHumon  carrier  as  a  warehouseman,  as 
a  bailee  for  hire  and  as  a  gratuitous  bailee. 
The  Issnes  were  found  generally  in  favor  of 
the  defendant  There  is  testimony  to  sus- 
tain Its  contention  that  this  car,  or  its  con- 
tents rather,  was  delivered  to  the  plaintiff 
before  the  damage  occurred  to  the  vegeta- 
bles; that  It  had  accei>ted  the  delivery,  had 
assumed  the  responsibility  for  Its  care,  and 
also  that  before  this  freeze  it  had  removed  a 
large  amount  of  the  vegetables  from  the  car 
to  Its  place  of  business,  etc.  It  admits  that 
it  had  paid  the  freight  and  unloaded  a  part 
of  tbe  car  before  the  remEdnder  was  frozen. 
If  the  court's  finding  in  defendant's  favor 
was  based  on  the  strength  of  Its  testimony 
that  delivery  had  been  made,  which  Is  suffi- 
cient to  sustain  this  conclusion,  then  the  re- 
sponsibility of  the  defendant  for  the  safety 
of  the  goods  had  ceased  prior  to  tbe  time  the 
damage  occurred,  and  the  conclasion  readied 
was  correct 

[3, 4]  In  2  Hutchis<Hi  on  Carriers  (3d  Ed.)  i 
714,  the  rule  is  laid  down  that  after  the  car- 
rier's liability  as  a  carrier  has  ceased,  which 
Is  conceded  here,  and  It  becomes  a  hired 
bailee,  It  is  bound  to  take  ordinary  care  of 
the  goods,  and,  if  it  suffers  them  to  be  dam- 
aged or  lost  for  want  of  such  ordinary  care, 
it  shall  be  liable;  that  when  It  has  once  be- 
come the  bailee  of  the  goods,  its  liability  in 
that  character  will  conUnue  as  l<mg  as  the 
goods  remain  In  Its  custody.  If  the  court 
was  of  opinion  that  there  had  been  no  deliv- 
ery of  the  vegetables  which  were  In  the  car 
at  the  time  frozen,  and  that  at  that  time  the 
defendant  was  keeping  them  In  Its  car  as 
a  bailee  for  hire,  upon  account  of  its  charge 
for  demurrage,  then  the  foreg<rtng  rule  is 
appli<»ble;  but  when  thus  con^dered,  we 
find  sufficient  tcntlmony  to  sustain  a  flndlns 
that  the  defendant  under  tbe  drcumstances 
disclosed,  ^erdsed  ordinary  care  In  its  cus- 
tody of  that  portion  of  the  v^etablea  froi- 
en  tmtil  delivery.  This  was  made  an  issue. 
The  fact  that  they  had  frozen  while  in  the 
car  Is  not  conclusive  evidence  of  negligence 
upon  the  part  of  the  defendant,  especially 
when  It  was  shown  that  the  i^lntlff  had  ac^ 
cess  to  the  car  and  was  dally  removing  from 
it  a  pordon  of  the  shipment,  and  thus  con- 
tinued for  a  p«lod  of  seven  days.  As  bailee^ 
tbe  defendant  was  not  an  tDsurer  of  the 
goods  against  freezing.  This  showing, 
though  prima  facie  evldmce  of  negligence 
(Nntt  V.  Davison,  54  Colo.  586,  131  Pac.  300. 
44  L.  B.  A.  [N.  S.]  1170),  created  as  against 
defendant's  evidence  a  conflict  in  the  testi- 
mony which,  if  the  case  was  disposed  of 
on  this  issue,  tbe  court  decided  in  favor  of 
the  defendant.  There  being  testimony  upon 
which  such  a  finding  can  be  sustained,  the 
Judgment  will  be  affirmed. 

Affirmed. 

WHITE  and  TELLER,  JJ.,  concur. 
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DSNVER  TRAMWAY  00.  t.  ORBAOH. 

(No.  8914.) 

(Sapreme  Court  of  Colorado.    Ma;  6,  1918.) 

1.  Appeal  and  Erbob  «s»10S8(4)— Cubing 
Ebbo*— Inbtbuctions. 

If  there  was  any  error  in  admittiiig  an  ordi- 
nance reguirinfi:  eoundinfr  of  gongs  on  street 
cars  over  an  objection  that  there  was  no  evi- 
dence from  which  it  could  be  inferred  that  the 
Bounding  of  the  gong  mlgiit  have  prevented  the 
coUision,  it  was  cured  by  an  instraction  given 
at  defendant's  request  covering  such  matter. 

2.  Trial  4^260(1)— Requests  Covebbd  bt 
G-IVBN  Instbvctions. 

Where  an  instruction  fiven  added  to  a  Te- 
duested  InstructioQ  what  in  dfect  would  have 
been  added  by  giving  other  requested  instruc- 
tions, there  Is  nothing  to  complain  of. 
8.  NsauoEifCB  «s>93(l)  —  Iufuted  Ncoxj- 
obnce. 

Negligence  of  a  city  chaaffeur  cannot  be  im- 
puted to  a  policeman,  who  had  no  control  over 
nor  right  ta  selection  of  a  driver,  and  who  was 
ordered  out  with  such  driver  to  answer  a  riot 
call;  there  being  no  question  of  Joint  enter- 
prise involTed. 

Error  to  District  Court,  City  and  Cotinty 
of  Denver;  John  A.  Ferry,  Judge. 

Action  by  Alexander  Orbach  against  the 
Denver  Tramway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  errw.  Af- 
firmed. 

Gerald  Hughes  and  Howard  S.  Robertson, 
both  of  Denver  (W.  G.  Temple,  of  Denver, 
of  counsel),  for  plaintiff  in  error.  William 
W.  Garwood,  Omar  E.  Garwood,  and  George 
0.  Marra,  all  of  Draiver,  for  defendant  In 
error. 

TELLER,  J.  The  defendant  In  error  ob- 
tained a  Judgment  in  an  action  for  damages 
for  personal  Injuries  caused  by  a  collision 
between  an  automobile,  in  which  he  was  rid- 
ing, and  one  of  the  street  cars  of  plaintiff  In 
error. 

The  parties  will  be  designated  as  they 
were  in  the  trial  court. 

The  plaintiff  was  one  of  a  party  of  police- 
men who  were  riding  In  a  city  automobile, 
driven  by  one  Pickens,  who  was  employed  by 
the  city  of  Denver  as  a  chauffeur.  The  po- 
licemen had  been  ordered  by  their  superior 
officer  to  respond  to  a  "riot  call,"  and,  upon 
said  order,  entered  the  automobile  In  ques- 
tion, and  were  responding  to  said  call  when 
the  accident  happened. 

Of  the  large  number  of  errors  assigned 
only  two  or  three  are  asserted  to  be  suffi- 
cient In  themselves  to  Justify  a  reversal  of 
the  Judgment 

[1]  Error  Is  assigned  on  the  admission  of 
an  ordinance  requiring  the  sounding  of  gongs 
on  street  cars  when  approaching  a  crossing, 
but,  as  the  ground  upon  which  the  objection 
is  based,  i.  e.,  that  there  was  no  evidence 
from  which  It  could  be  Inferred  that  the 
sonndlng  of  the  gcmg  might  have  prevented 
the  collision,  is  fully  covered  by  Instruction 


No.  16,  glvw  at  defendant's  reqiieat.  the  er- 
TOT,  it  any,  was  cured. 

[2]  The  principal  errors  argued  are  in  the 
court's  refusal  to  give  defendant's  requested 
Instruction  No.  U,  In  giving  tnstruction 
Na  17.  These  instructions  differ  <Mily  In 
that  the  latter  submits  to  the  Jury  the  ques* 
tion  whether  or  not  the  plaintiff  was  guilty 
of  negligence  In  not  im^estlng  t6  the  driver 
against  the  rate  of  speed  at  whlxA  he  was 
driving,  tf  such  rate  were  found  to  be  reck- 
less; while  the  Instraction  requested  told 
the  Jui7  that.  If  they  found  that  the  auto- 
mobile was  driven  recldessly  and  ueglig^tly, 
whldi  fact  was  known  or  should  have  been 
known  to  the  plaintiff,  If  he  were  in  the  ex- 
erdse  of  due  care,  and  that  be  made  no  pro- 
test, but  acquiesced  In  said  action  of  the 
driver,  then  plaintiff  oonld  not  recover.  If  the 
driver's  said  negligence  contributed  to  cause 
the  collision.  In  other  words,  counsel  con- 
tend that  plaintiff  should  be  held  to  have 
been  negligent  as  a  matter  of  law,  while  the 
court  left  it  to  the  Jury  to  determine  from 
the  facts  in  evldaice  whether  or  hot  be  wa« 
negligent. 

By  requested  Instructions  IB  and  20,  the 
defendant  asked  the  court  to  sntunit  to  the 
Jury  the  question  of  plaintiff's  contributory 
negligence  in  not  protesting  against  the  driv- 
ing of  the  automobile  at  a  dangerous  rate  of 
speed,  and  the  modification  of  requested  In- 
struction 11  in  Instruction  17,  as  given,  does 
no  more  than  to  add  to  No.  11  what  was  ask- 
ed In  15  and  20  to  be  submitted  to  the  Jury. 
Plaintiff  In  error  is  therefore  Iiardly  in  a 
position  to  complain  of  Instruction  17,  or  to 
urge  that  Instruction  11  was  not  given,  since 
the  latter  was  in  direct  conflict  with'  two 
other  requested  instructions. 

[3]  Moreover,  instruction  17  Is  proper  un- 
der the  circumstances  of  this  case.  There 
were- several  matters  to  be  considered  from 
which  different  Inferences  might  reasonably 
be  drawn  by  different  persons,  and  that  fact 
made  it  a  question  for  the  Jury. 

The  cases  cited  to  support  the  proposltton 
that  the  negligence  of  the  chauffeur  Is  to  be 
Imputed  to  the  plaintiff  are  not  in  point. 
They  are  based  upon  an  entirely  dlffer«it 
state  of  facts,  and  involve  questions  of  ln> 
Jury  to  persons  riding  in  private  vehicles. 

In  C.  &  S.  Ry.  Co.  v.  Thomas,  33  Cola  517, 
81  Pac.  801,  70  L.  R.  A.  681,  3  Ann.  Cas.  700, 
on  which  counsel  rely,  this  court,  in  terms, 
confined  the  discussion  to  passengers  In  pri- 
vate vehicles,  and  pointed  out  that  negli- 
gence was  to  be  imputed  to  a  passenger  only 
in  those  exceptional  cases  in  which  "the  In- 
jured person  Is  In  a  position  to  exercise  au- 
thority or  control  over  the  driver." 

The  Imputation  of  negligence  In  cases  of 
a  "Joint  enterprise"  has  the  same  basis.  It 
being  properly  assumed  that  the  several  par^ 
ties  to  the  enterprise  will  each  have  a  voice 
in  Its  management,  and  hence  have  the  right 
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to  exerdee  control  over  a  driver  when  the 
parties  are  traveling  In  furtherance  of  the 
enterprise.  Each  Is  in  effect  the  agent  of  the 
others  In  the  line  of  their  undertaking. 

Here  there  was  no  such  community  of  in- 
terest as  to  make  any  m^ber  of  the  party 
the  agent  of  another,  nor  did  the  policeman 
hare  any  control  over  the  chauffeur.  They 
were  acting  in  the  line  of  their  official  duty, 
and  the  enterprise  was  one  In  which  the 
whole  public  was  Interested  as  much  as  they 
were.  They  had  no  voice  In  the  selection  of 
the  chauffeur,  but  were  obliged  to  go  with 
him  when  so  directed  by  their  superior  offi- 
cer. A  passenger  on  a  street  car  becomes  so 
voluntarily,  and  there  is  therefore  more  rea- 
son for  Imputing  to  him  the  negligence  of 
the  street  car  company  in  case  of  hla  Injury 
than  there  Is  for  making  the  negligence  of 
the  chauffeur  the  negligence  also  of  plain- 
tiff ;  and  yet  the  rule  of  imputed  negligence 
Is  not  ai^lied  to  passengers  on  street  cars. 
O'Rourke  v.  Llndell  B.  Co.,  142  Ho.  8S2,  44 
S.  W.  254. 

Clearly,  the  policemen  were  not  riding  In 
the  automobile  in  the  prosecution  of  a  com- 
mon enterprise,  In  the  sense  In  whltA  that 
term  is  used  in  the  decisions  on  which  coun- 
sel rely. 

It  has  been  directly  held  in  several  cases 
that  firemen,  and  the  drivw  of  a  hose  cart 
or  a  fire  engine  on  which  the  firemen  are 
riding,  are  not  engaged  In  a  common  enter- 
prise, and  that  the  negligence  of  the  driver 
la  not  to  be  Imputed  to  them.  Elyton  Land 
Co.  V.  Mlngea,  89  Ala.  621,  7  South.  066;  Mc- 
Bride  V.  Des  Moines  City  R  Co.,  134  Iowa, 
908.-  109  N.  W.  618;  HcKeman  v.  Detroit 
atizens'  St  R.  Co..  138  Mich.  619,  101  N. 
W.  812,  68  U  IL  A.  847.  The  same  principle 
applies  in  this  case  as  In  those,  and  the  court 
did  not  err  in  withdrawing  from  the  Jury 
the  qnestion  of  imputed  negligence. 

As  the  other  errws  argued  are  admitted 
■ot  to  he  sufficient  to  revwse  the  Judgment, 
tliey  need  not  be  considered. 

The  Jndgmoit  Is  affirmed. 

Judgment  affirmed. 

HIIJ4  O.  J.,  and  WHITE,  J.»  concur. 


DENVER  TRAMWAY  CO.  v.  LEWIS. 

(No.  8913.) 

(Supreme  Court  of  Colorado.    May  6,  1918.) 

Department  1.  Error  to  District  Court,  City 
aad  CouD^  of  Denver;  Joha  A.  Perry,  Judge. 

Action  by  Ceorge  W.  Lewis  against  ue  Den- 
Ter  Tramway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Gerald  Hughes  and  Howard  S.  Robertson, 
both  of  Denver  (W.  G.  Temple,  of  Denver,  of 
counsel),  for  plalndff  In  error.  William  W. 
Garwood.  Omar  E.  Garwood,  and  George  O. 
Uarra,  aJl  of  Denver,  for  ddfeodant  in  error. 

TELLER,  J.  This  cause  involves  the  same 
facts  and  questions  of  law  at  cause  No.  8914, 


Denver  Tramway  Company  t.  Orbadi,  172 
Pac.  1063,  and  was  argued  with  the  latter  case. 
For  the  reasons  given  in  tbe  opinion  in  that 
case,  tbe  Judgment  in  this  case  is  affirmed. 
Judgment  affirmed. 

HILL,  O.  J.,  and  WHITE,  J.,  concur. 


CONSUMERS'  LEAGUE  OF  COLORADO  T, 
COLORADO  &  S.  BY.  CO.  et  aL  (two 
cases).   (No.  8544.) 

(Supreme  Court  of  Colorado.    May  8,  191&) 

Oabbiebs    «=s>13(2)  —  Ratss  —  SwircHino 

CH  ABGEB— DlSCanCIN  ATION . 
Switching  being  a  terminal  service  tbat  is 
rendered  only  In  connection  with  certain  parti 
of  tbe  traffic  and  that  may  not  be  rMoircd, 
and  being  a  service  that  is  separate  and  distinct 
from  transportation  service,  a  carrier  baa  no 
right,  in  view  of  Laws  1910  (Ex.  Sess.)  pp.  46, 
48,  il  <^  6,  to  fix  a  rate  that  includes  switching 
cfaarges,  re^rdless  of  whether  switching  servicM 
are  rendered. 

Bailey,  J.,  dissenting. 

En  banc  Review  from  the  Public  UtUltlea 
Commission. 

Petitions  filed  with  the  Public  Utilltiea 
Commission  by  the  Consumers'  League  of 
Colorado,  a  corporation,  against  the  Colorado 
&  Southern  Railway  Company  and  others. 
From  finding  In  favor  of  respondrata,  petl- 
tlooer  brings  writ  of  rerlev.  Bereiaed. 

Carie  Whitehead  and  Albert  L.  Togl,  both 
of  Denver,  for  petitioner.  C.  C.  Dorsey,  E.  I&. 
Whltted,  and  B.  N.  Clark,  all  ot  Denver,  for 
respondents. 

SCOTT,  J.  There  were  two  petitions  filed 
by  the  complainant  with  the  Public  UtiUtleB 
Commissiou  of  tbe  state  against  the  respond- 
ents, railroads.  Both  were  beard  together 
and  are  here  presented  oa  the  same  record 
for  review. 

It  was  alleged  In  the  first  petition: 

"That  defendants  are  and  each  of  them  Is  a 
common  carrier :  that  defendants,  the  Colorado 
&  Southern  Bailway  Company,  Chicago,  Bnr^ 
Ungton  ft  Qoincr  Railroad  Company,  and  Unlcm 
Pacific  BaOroM  Company,  are  common  carriers 
engaged  in  the  transportation  of  lignite  coal  from 
tbe  coal  field  located  In  Boulder  and  Weld 
counties.  Colorado,  'being  tbe  coal  fields  gener- 
ally known  as  and  hereinafter  referred  to  as  the 
"Northern  fields,"'  to  Denver;  that  each  of 
the  defendants  operate  railway  terminals  in 
the  city  and  county  of  Denver,  and  each  of  said 
defendants  transports  and  delivers  lignite  coal 
from  said  Northern  field  over  and  upon  the 
said  terminals  operated  respectively  by  It;  that 
as  such  common  carriers  and  in  respect  to  soch 
traffic  defendants  sre  and  each  of  them  is  sub- 
ject to  the  provisions  of  chapter  6  of  the  Ses- 
sion Laws  oC  Colorado  for  1910. 

"Third.  That  defendants,  the  Colorado  ft 
Southern  Railway  Company,  Chicago,  Burling* 
ton  &  Quincy  Railroad  CS>mpany,  and  Union 
Pacific  Railroad  Company,  have  each  recently 
published  tariffs  effective  July  1,  1914.  said 
tariffs  being  respectively  numbered  Supplement 
No.  11  to  a  R.  C.  No.  261,  Sopplonent  No. 
29  to  C-  R.  C.  No.  33,  and  Tariff  C.  R.  C.  No. 
51;  tbat  in  and  by  said  tariffs  each  of  said 
defendants  have  published  and  established  rates 
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of  76,  70  and  60  cents  per  ton  for  the  trans- 
portation  of  lump,  mioe  run  and  slack  lignite 
coal  respectivelr  in  carload  lota  from  said 
Northern  fields  to  Denver,  including  delivenr 
upon  the  Denver  teroiinalB  of  any  of  the  defend- 
sntfl  other  than  the  defendant,  npm  whose  Une 
the  traffic  originated." 

It  was  then  alleged  that  the  said  rates  of 
75,  70,  and  60  cents  for  such  transportation 
are  unjust,  unreasonable,  and  excessive,  and 
subject  the  citizens  and  consumers  of  the 
dty  of  Denver,  and  the-  traffic  of  said  North- 
em  field,  to  undue  and  unreasonable  preju- 
dice and  disadvantage,  and  Is  In  violation  of 
sections  S  and  6  of  chapter  5  of  the  Session 
Laws  of  1910,  and  that  a  Just  and  reason- 
able rate  including  a  delivery  to  one  or  the 
other  of  the  respondents  upon  the  Inter- 
change track  with  such  respondents  would 
be  40  craits  per  ton  In  carload  lots ;  that  the 
respondent  the  Colorado  ft  Southern  Rail- 
way Company  Is  and  for  several  years  last 
past  has  been  transporting  all  grades  at  lig- 
nite coal  in  carload  lots  from  the  mines  in 
said  Northern  fields,  located  upon  its  Une 
and  delivering  the  same  to  the  interdiange 
track  between  It  and  the  Rock  Island  road 
for  40  cents  per  ton.  It  is  further  allied 
that  a  maximum  rate  of  93  per  car  la  a  rea- 
sonable, just,  and  compensatory  rate  for  re- 
spondents and  each  of  them  to  charge  for 
switdilng  service  lnT<dved  In  deUvering  a 
carltAd  of  said  lignite  coat  to  any  jniblic 
track,  spnr,  ittlvate  siding,  or  Industry  track 
upon  its  terminal  aftw  such  car  has  been  de- 
livered to  It  by  one  of  the  other  reqmndents. 

The  second  petition  alleged: 

"Third.  That  all  of  the  defendants  herein 
were  parties  to -two  certain  proceedings  before 
this  commission,  being  cases  numbered  22  and 
34  by  this  commission,  and  generally  Itnown  as 
the  Consumers*  Lea^e  and  the  Garwood  cases, 
respectively ;  that  in  each  of  said  cases  this 
commission  was  petitioned  to  determine  what 
would  ctniBtitute  reasonable  rates  for  the  trans- 
portation  described  in  paragraph  'second'  here- 
of, and  in  each  of  said  cases  determined  that 
55,  60  and  45  cents  per  ton  upon  lump,  mine 
run  and  slack  coal  respectively  would  constitute 
reasonable  rates  for  transportation  of  lignite 
coal  from  the  Northern  Colorado  coal  fields 
aforesaid  to  Denver;  that  the  decision  of  this 
commission  in  the  Consumers'  League  case  has 
been  expressly  approved  and  affirmed  by  the 
district  court  of  tne  city  and  county  of  Denver, 
and  no  ruling  has  ever  been  made  by  any  court 
adverse  to  the  decision  of  this  commissioa  in  the 
Garwood  case. 

"Fourth,  xnat  in  defiance  of  the  aforesaid  de- 
cisions of  this  commission  and  of  the  aforesaid 
decision  of  the  district  court  of  the  city  and 
Goonty  of  Denver  in  the  Consumers'  League 
case,  defendants,  acting  through  their  respective 
attorneys  and  traffic  officials,  have  entered  into 
a  conspiracy  to  disregard  and  defy  said  deci- 
sions, and  to  disregard  and  violate  the  provi' 
sions  of  said  diapter  6  of  the  Session  Laws  of 
Colorado  for  191v,  and  as  a  part  of  and  in  pur- 
suance of  said  conspiracy  defendants  the  Col- 
orado &  Southern  Railway  Company  published 
and  issued  its  Tariff  Supplement  No.  11  to  C. 
B.  C.  No.  ^1,  and  defendant  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  Issned  its 
Tariff  Supplement  No.  29  to  C.  R.  C.  No.  33, 
and  defendant  the  Union  Pacific  Railroad  Com- 
puy  issued  its  Tariff  O.  R.  C.  No.  61,  all  of 
■said  tariffs  being  made  effective  July  1,  1914; 


that  each  defendant  in  its  aforesaid  tariff  pub- 
lished rates  of  55,  SO  and  45  cents  per  ton  for 
the  transportation  of  lump,  mine  run,  and  slack 
li^ite  coal  respectively  in  carload  lots  from  the 
mmes  in  said  Northern  Colorado  coal  fields'  to 
Dmver  when  billed  direct  from  said  mines  for 
delivery  at  the  public  team  tracks  in  Denver  of 
the  defendant  upon  whose  lines  the  coal  orig- 
inated and  when  so  delivered  and  in  and  by 
said  tariffs  defendants,  and  each  of  them,  have 
published  rates  of  75,  70  and  60  cents  per  ton 
on  lump,  mine  run  and  slack  coal  respectively 
in  earioad  iota  when  transported  from  said 
mines  in  said  'Northern  Colorado  coal  fields' 
and  delivered  in  Denver  upon  the  spurs,  private 
sidings  and  industry  tracks  of  the  carrier  upon 
whose  line  the  ooal  ori^nated ;  that  defendant 
the  Union  Pacific  Railroad  Company  in  its 
tariff  aforesaid,  in  order  to  deceive  and  mislead 
the  public  and  to  conceal  its  part  in  the  con- 

Siracy  aforesaid  and  in  an  attempt  to  discredit 
is  commission,  has  caused  to  be  prominently 
printed  upon  its  said  tariff  the  statonent,  'Rates 
named  herein  to  Denver  and  Greeley  are  es- 
tablished  in  compliance  vrith  orders  of  the  State 
Railroad  Commission  of  Colorado;'  that  in  so 
far  as  said  statement  refers  to  the  75,  70  and 
60  cent  rates  aforesaid,  complainant  alleges 
such  statement  is  wantonly  and  maliciously 
misleading,  as  this  commission  has  never  ordered 
or  approved  said  rates  in  any  proceeding  what- 
soever. 

"Fifth.  Petitioner  alleges  that  the  aforesaid 
rates  of  75,  70  and  60  cents  per  ton  respective- 
ly on  lump,  mine  run,  and  slack  lignite  coal  in 
carload  lots  for  the  transportation  thereof  from 
said  'Northern  Cdorado  coal  fields'  to  Denver, 
including  delivery  upon  a  spur,  private  siding 
or  industry  track  of  the  carrier  upon  whose  Une 
the  traffic  originated  are  and  eadi  of  them  is 
onjusL  unreasonable  and  excessive  and  in  viola- 
tion of  the  provisions  of  section  3  <^  the  afore- 
said diapter  B  of  the  Session  Laws  of  Colorado 
for  1910."  « 

There  are  otbet  auctions,  but  the  fore- 
going Involves  all  that  Is  necessary  to  con- 
sider. 

!nie  Public  Utility  Commission  in  its  find- 
ings recites  that  in  a  former  proceeding  be- 
tween the  same  parties  and  Involving  ttie 
same  qaesttons  under  the  Railroad  Commis- 
sion Act  of  1910.  tbe  district  court  of  the 
city  and  county  of  Denver,  upon  an  appeal 
from  the  order  and  findings  of  the  Railroad 
Commission,  and  on  the  2d  day  ta  May,  1914, 
sustained  the  commission  In  fixing  the  rates 
from  the  NorQiern  coal  field  to  any  point  on 
the  line  of  the  carrier  on  which  the  ship- 
ment originated,  at  66,  50,  sad.  45  cents,  le- 
apectlvely,  for  lump  coal,  mine  run,  and 
sUu^,  and  held  suCh  rates  to  be  reasooeble. 
but  held  that  switching  diarges  were  a  sepa- 
rate and  distinct  charge  not  involved  In  tbe 
rate  fixed;  that  swltiAlug  was  a  different 
service  tor  which  a  separate  bat  reasonable 
charge  must  be  mad&  Afterward  the  re- 
spondents filed  their  schedule  of  rates,  which 
includes  without  distinction,  and  as  a  whole, 
switching  charges  in  all  cases,  whether  such 
services  were  rendered  or  not.  It  Is  this 
schedule  of  rates  of  which  complaint  Is 
made,  and  which  was  sustained  by  the  com- 
mlsdon  in  this  case,  and  Is  now  botore  us  for 
review. 

It  is  clear  from  the  findings  of  the  com- 
mission that  the  rale  adopted,  eliminating 
all  dUtlnctioD  as  between  shipments  on  tbe 
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line  of  the  carrier,  and  switching  diarges, 
and  maUng  a  uniform  rate  In  all  cases,  ro- 
gardleas  of  wbetfao'  or  not  a  Bwltcblng  serv- 
ice was  rendered,  was  baaed  upon  the  no- 
tion of  the  comralsHlon  as  to  commercial  con- 
siderations, and  not  upon  transportation 
condderations,  with  which  alone  the  com- 
mission has  the  power  to  deal.  This  holding 
is  wlttiont  legal  precedent  and  has  been 
uniformly  held  to  be  Invalid.  Judge  Perry 
In  a  very  carefully  considered  opinion  In  the 
case  when  before  him  has  clearly  and  aptly 
stated  the  law  on  the  subject  as  follows: 

"Every  charge  for  transportation  compre- 
hends compensation  for  initial  terminal  services 
for  haulage  aer^'ices  and  'for  final  termiuat  serv* 
ices.  In  fixing  a  rate,  all  incidental  terminal 
services,  that  is  to  say,  all  terminal  services 
which  appertain  to  the  traffic  as  a  whole,  must 
he  considered  and  the  rate  must  include,  and 
must  be  understood  .to  include  these  incidental 
terminal  servicea  In  fixing  a  rate,  neither  the 
carrier  nor  the  commission  has  the  right  to  con- 
sider any .  extra  terminal  services,  that  is  to 
say,  terminal  services  which  do  not  appertain 
to  the  traffic  as  a  whole,  but  which  are  to  be 
rendered  in  connecdoQ  with  certain  parts  of  the 
traffic  onl^  and  as  occasion  may  from  time  to 
time  require.  N«ther  the  carrier  nor  the  com- 
mission may  fix  a  rate  which  will  include  these 
extra  terminal  services.  A  rate  fixed,  either 
by  the  carrier  or  commission,  is  understood  to 
mean  simply  for  the  haulage  seryices,  including 
the  incidental  and  excluding  the  extra  terminal 
services.  The  carriers  were  under  no  obligation 
to  deliver  this  coal  except  on  their  own  tracks 
respectively.  If  the  coal,  after  reaciiing  Denver, 
had  to  be  transferred  to  the  track  of  a  second 
carrier,  the  shipper  or  consignee  could  be  ob- 
liged to  pay  for  this  b'ansfer  either  directly  to 
the  second  carri«  or  to  reimburse  the  first 
carrier  for  making  or  pay  for  the  transfer;  or, 
in  railroad  parlance,  'lor  absorbing  the  switch- 
ing.' In  fixing  the  rates  in  this  case,  the  com- 
mission simply  determined  what  would  be  a  rea- 
sonable diarge  for  the  line  haul,  including  of 
course  charges  for  incidental  terminal  services, 
and  there  is  nothing  in  the  order  set  out  in  para- 
graph 3,  supra,  nor  in  the  law  which  prevented 
the  carriers  from  making  special  charges  for 
storage,  reoonsignments,  alMorbing  switching 
and  other  extra  terminal  services,  and  that  the 
carriers  understood  that  tliis  is  the  meaning  of 
the  statute,  and  that  there  was  nothing  in  the 
order  of  the  commission  to  the  contrary,  is  prov- 
en br  the  fact  that  they  have  subsequently  made 
special  schedules  covering  some  of  uie  extra  ter- 
minal services  above  mentioned.  It  was  prac- 
tically conceded  at  the  trial  that  the  rates  fixed 
by  the  commission  would  be  reasonable  if  they 
did  not  preclude  the  carriers  from  collecting  for 
these  extra  terminal  services." 

An  examination  of  the  following  cases 
by  the  Interstate  Commission,  and  court  de- 
cisions, discloses  well  reasoned  and  uniform 
sanwrt  of  the  oandnslons  reached  by  Judge 
Perry.  As80<Aated  Jobbers  v.  A.,  T.  ft  S.  F. 
Ry.  Co.,  18  Interst  Com.  Gom'n  R.  310,  affirm- 
ed by  tbe  Suprnne  Court  of  the  United  States 
in  234  U.  S.  204,  34  Sup.  Ct  814,  68  U  Kd 
1319;  Lannlng-Harrls  Coal  ft  Grain  Co.  t.  A., 
T.  ft  S.  F.  Ry.  Co.,  12  Interst  Com.  Oom'n  R. 
479;  A.,  T.  ft  S.  F.  By.  Co.  v.  I.  C.  G  (C.  C.) 
190  Fed.  501;  Sonthem  Pacific  By.  Ca  v. 
I.  C.  C  210  U.  S.  433,  31  Sap.  Ct.  2S8.  66 
Ed.  283;  tJtlca  Traffic  Bureau  t.  N.  Y.  O. 
ft  W.  Ry.  Co.,  18  Interst  Com.  Com'n  B.  168; 


Waverly  Oil  Works  t.  Fenn  By.,  28  Interst 
Com.  Com'n  B.  621;  Dixie  Cotton  (Ml  Ca 
V.  St  U,  I.  M.  ft  S.  B.  Co.,  '27  Interst  Com. 
Com'n  B.  20S ;  Swift  ft  Ca  v.  G.  ft  A.  By.  Co., 
16  Interst  Cmu.  Com'n  B.  426;  Grand  Jnno 
tlon  N.  ft  F.  Co.  T.  D.  ft  B.  G.  By.  Co.,  2 
Colo.  p.  IJ.  C  tSL  No  case  has  been  dted 
to  the  contrary,  and  we  know  of  non&  The 
Public  Utility  Coinmlsdon  has  the  power  to  fix 
rates  for  service,  perfbrmed,  or  to  be  per- 
formed, but  it  has  no  power  to  fix  a  cha^ 
for  a  service  not  to  be  rendered.  In  the  re- 
spect we  are  considering,  It  may  deal  with 
transportaUon  service  only,  and  Its  view 
of  commercial  policies  and  problems  can 
have  no  greater  legal  ft>rce  than  the  view 
of  any  other  Uke  number  of  persons.  The 
Injustice  and  unreasonableness  of  the  rate 
complained  of  is  well  illustrated  by  the  facts 
presented. 

The  Colorado  ft  Southern  Railway  Com- 
pany, the  Chicago,  Burlington  &  Quinoy  Rail- 
road Company,  and  the  Union  Pacific  Rail- 
road Company  are  the  only  carriers  trans- 
porting coal  from  the  Northern  field  to  Den- 
ver. We  assume  that  each  has  tracks  and 
spurs  with  Industries  located  within  the  city 
on  its  own  line.  Necessarily  but  little  of  the 
coal  carried  by  any  one  of  the  three  lines 
may  be  expected  to  be  transferred  to  the 
line  of  another  of  the  three,  and  therefore 
to  that  extent  no  switching  service  Is  ren- 
dered. The  effect  of  this  is  to  increase  the 
transportation  rate  for  a  line  haul  from  15 
to  20  cents  per  ton,  over  that  found  by  the 
commission  and  the  court  In  the  former  pro- 
ceeding to  be  Just  and  reasonable,  upon  every 
car  of  coal  not  legitimately  subject  to  a 
switching  charge. 

The  recognized  rule  as  to  the  rights  and 
obligations  of  American  railroads  applied 
to  line  hauls  and  to  the  furnishing  terminal 
f&cllities  Is  clearly  stated  in  Associated  Job- 
bers T.  A.,  T.  ft  S.  F.  Ry.  Go.,  supra,  as  fol* 
lows: 

"The  American  railroad  rate  has  always  been 
recognised  as  covering  the  full  service  which 
the  carrier  gives  in  furnishing  the  car,  a  prop- 
er place  at  which  to  load  it,  the  conveyance  of 
that  loaded  car,  and  ita  terminal  delivery. 
*  •  *  The  rate,  whidi  it  is  required  shall  be 
published,  is  a  complete  rate,  which  includes 
not  only  the  charge  for  hanling,  but  the  charge 
for  die  use  of  the  terminals  at  both  ends  of  the 
line.  •  •  •  The  terminal  charges  referred  to 
in  section  6,  and  which  must  be  expressly  set 
forth  in  the  carrier's  tariff,  are  those  tot  other 
services  at  the  terminal  which  the  carrier  may 
furnish,  auA  as  storage,  elevation,  swit(4iing 
and  cartage.  This  cooetniction  of  the  act  is 
borne  out  fully  by  its  history  and  has  been  for- 
mally accepted  by  railroad  counsel  in  advising 
the  carriers.  The  railroads  recognise  their  duty 
to  make  delivery  under  the  flat  rate  stated  ia 
their  tariffs,  and  such  delivery  is  made  upon  in- 
dustry tracks,  which  are  part  of  the  carrier's 
terminals,  without  additional  charge.  Hiej 
treat  a  dependent  spur  as  a  part  of  their  own 
depot  to  which  the  published  rate  carries  all 
freight.  They  have  recognized  the  value  of  hav- 
ing indastries  located  on  their  tracks,  and  have 
competed,  in  proper  and  improper  ways,  to  ae- 
enre  them  as  dependencies.  They  have^  accwd* 
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inslyi  given  to  rach  industries  the  same  service 
that  they  give  at  their  team  tracks,  treating  the 
one  88  the  anbatitate  or  equivalent  of  the  other. 
If  delivery  is  made  at  llie  team  track  the  car- 
rier must  haul  the  car  fr<Hn  the  main  line  and 
place  it  on  the  team  track.  And  so,  if  delivery 
IS  to  be  made  at  an  industry,  it  most  be  con- 
veyed from  the  main  line  to  the  industry.  In 
the  former,  as  in  the  latter  case,  there  Is  an 
inter-terminal  switchi^  and  a  placement  of  the 
«ar." 

It  was  farther  said  In  that  case : 
"An  additional  charge  may  be  made  when  an 
additional  service  is  given.  But  the  service  here 
given  is  not  additional  to  that  for  which  the  rate 
pays.  If  the  shipper  pays  for  team  track  de- 
livery and  does  not  receive  it,  but  asks  instead 
and  u  given  a  side  track  delivery  which  costs 
the  carrier  no  more,  be  may  not  be  compelled 
to  pay  an  additional  charge  apon  the  assump- 
tion that  he  has  received  a  terminal  team  track 
service  which  has  not  been  given,  A  carrier 
may  not  so  construct  its  ratee  as  to  compel  an 
«ttra  charge  for  like  service,  and  this,  in  our 
jadgmoit,  the  defendants  at  Los  Angelea  have 
done.** 

It  Is  plain  from  the  language  of  the  order 
of  the  commission  In  this  case  that  its  de- 
cision was  Influenced  by  considerations  of 
commercial  necessity  rather  than  a  determi- 
nation of  what  are  reasonable  rates.  It  was 
held  In  the  case  of  A.,  T.  &  S.  F.  By.  Co.  v. 
Interstate  Oommerce  Gommisslon  (O.  G.)  190 
Fed.  591: 

"The  anthwlty  granted  tC  under  section  16 
of  the  act  to  r^ulate  oommerce  [U.  S.  Comp. 
St.  1916,  8  8583]  to  prescribe  reasonable  rates 
when  it  shall  be  of  the  opinion  that  the  rates 
fixed  by  the  carrier  are  unreasonable  does  not 
confer  abst^nte  or  arbitrate  power  to  act  on 
any  conslderationa  which  the  ccMnmiasion  may 
deem  best  for  tlie  public,  the  shipper,  and  the 
carrier.  Its  order  must  be  based  on  transporta- 
tion considerations.  While  it  may  give  weight 
to  all  factors  bearing  either  on  the  cost  or  the 
value  of  the  transportation  services,  it  most  dis- 
regard as  well  the  demand  of  the  shipper  for 
protection  from  legitimate  competition,  domestic 
or  foreign,  for  unlimited  markets,  or  for  the 
enforcement  of  equitable  estoppels  arising  from 
a  justifiable  expectation  that  past  rates  will  be 
maintained,  as  the  demand  of  the  carrier  for  the 
maximum  rate  under  which  the  traffic  will  move 
freely." 

A  switching  charge  upon  and  over  lines 
other  than  the  line  of  the  Initiating  carrier 
Is  a  separate  and  distinct  service,  and  may 
be  charged  only  when  su<di  service  is  ren- 
dered. Counsel  for  respondents  assert  with 
abundant  authority  to  support  the  assertion 
that  it  was  undoubtedly  within  the  power  of 
the  commission  to  group  the  rates  on  coal 
from  the  Northern  field  and  to  make  the 
same  rate  over  the  several  roads  from  the 
several  mines  In  that  field  to  Denver,  and 
then  argue  that  If  It  Is  right  to  group  the 
rates  from  the  mines  In  that  field  to  Den- 
ver, It  Is  also  proper  to  blanket  the  rates  In 
Denver.  The  distinction  Is,  that  a  rate  from 
the  mine  to  Denver  Is  one  fixed  for  a  single 
service,  though  distances  may  vary  some- 
what as  between  the  several  mines  of  a 
group  to  a  ccanmoD  destination;  while  the 
switching  as  between  the  different  lines  In 
the  dty  la  an  additional  and  distinct  serv- 


ice for  which  a  charge  may  properly  be  made 
only  In  case  such  service  Is  actually  ren- 
dered. 

There  Is  no  dispute  as  to  the  facts  in  this 
case,  and  the  consideration  here  of  the  order 
of  the  commission  involves  a  conclusion  of 
law  to  be  drawn  from  the  conceded  facts. 
The  order  of  the  commis^n  complained  of 
Is  vacated  and  set  aside,  with  direction  to 
the  Utilities  Commission  to  ascertain  and  fix 
reasonable  rates  for  each  sa&i  separate  serv- 
ice to  be  rendered. 

The  Judgment  Is  reversed. 

BATT.KY,  J.,  dissents.  WHITE,  J.,  not 
participating. 


MIDLAM>  CASUAUF7  00.  v.  ANDERSON. 
(No.  0386.) 

(Supreme  Court  of  Colorado.    Itfay  6,  1918.) 

1.  iNsnBANCE  ^=36^(3)  —  Accident  InauB- 

ANCE— StJmciENCT  OF  EVIDENCE. 

In  an  action  on  an  accident  insurance  pol- 
icy whwe  company  seeks  to  avoid  payment  of 
full  amount  of  policy  because  of  diange  of  oc- 
cupation by  beneficiary  or  by  insured,  evidence 
held  sufiicient  to  snstun  finding  that  the  usual 
occupation  of  insured  was  mining  superintend- 
ent, tliat  given  upon  issuance  of  policy,  that 
although  temporarily  employed  as  timberman 
for  several  weeks  prior  to  accident  he  had  ceas- 
ed working  as  such  before  accident,  and  intend- 
ed resuming  his  work  as  mining  superintendent. 

2.  Insubancb  «=b33&— Accident  iNsnB&Ncn 
— Tempobabt  Change  or  Occupation. 

Where  usual  occupation  of  insured  is  min- 
ing superintendent,  he  is  not  deemed  to  have 
changed  his  occupation  to  that  of  timberman  at 
time  of  accident,  where,  although  he  had  been 
temporarily  employed  as  timberman  for  several 
weeks  prior  thereto,  he  bad  ceased  such  work 
when  accident  occurred  and  was  planning  to 
resume  his  work  as  mining  auperinteDdent. 

En  Banc.  Error  to  District  Court,  Ouray 
County;  Thomas  J.  Blade,  Jndga 

Actltm  by  Stella  O.  Anderson  against  the 
Midland  Casualty  Company.  Judgment  fbr 
plaintiff,  and  defendant  brings  error  and  ap- 
plies for  supersedeas.  Supersedeas  denied, 
and  judgment  affirmed. 

Joseph  'D.  Pender,  of  Denver,  for  plaintiff 
In  error.  Millard  Falrlamb,  of  Delta,  for 
defendant  In  error. 

HIUL,  C.  J.  Upon  trial  to  the  court,  the 
defendant  In  error  had  judgment  for  f2,000 
and  Interest,  being  the  amount  named  In  an 
accident  insurance  policy  Issued  by  plaintiff 
In  error  to  Elmer  G.  Anderson,  deceased.  In 
which  his  wife,  Stella  C,  was  designated  as 
the  beneficiary.  At  the  time  of  the  Issuance 
of  this  policy,  Anderson  gave  his  occupation 
as  "ore  mine  superlutendent,  supervising  only. 
Inside  and  outside  duties."  The  policy  con- 
tains the  following  provisions: 

"If  the  insured  suffers  such  injury  while  en- 
gaged in  any  occupation  classified  by  the  c<Hn- 
pany  as  more  hazardous  than  that  herein  given, 
the  amount  payable  shall  be  for  such  proportion 
of  the  indemnity  h««in  provided  as  the  pre- 
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mium  paid  would  purchase  at  the  rate  and  with- 
in the  limits  fixed  hy  the  company  for  auch 
more  baEardooa  occupation.  The  inaured  shall 
notify  the  company  immediately  in  writing  of 
any  change  in  nil  occnpatlon." 

[1]  Anderacm  was  killed  on  December  23. 
1016,  when,  with  a  party  of  otbera,  he  was 
going  from  Onray  county  to  Delta,  Colo.,  to 
spend  Christmas  witb  his  fiunlly.  His  death 
was  caased  by  a  snowslide  and  at  wmdi  time 
he  w&a  not  in  the  employ  of  any  od&  The 
plaintiff  in  error  contends  that,  upon  account 
of  the  nonforfeitable  provisions  above  set 
forth,  the  Judgment  should  have  been  for 
$600  only,  for  the  reason  that  prior  to  his 
death  the  deceased  had  changed  his  occupa- 
tion from  that  of  mine  superintendent  to  a 
timberman,  which  it  is  agreed  is  a  more 
hazardous  risk.  The  court  found  that  the 
usual  occupation,  the  life  work,  or  business 
of  the  deceased,  was  that  of  mine  superin- 
tendent; that  temporarily  and  for  a  few 
weeks  preceding  the  accident  he  had  worked 
as  a  timberman ;  that  on  December  22,  1916, 
the  day  before  the  acddeot,  he  quit  such 
temporary  employment  without  Intention 
of  resuming  the  some,  but  with  the  Intention 
of  engaging  In  his  usual  occupation,  that 
of  mine  superintendrat,  when  he  returned  to 
work ;  that  at  the  time  of  the  accident  he 
had  no  occupation  or  employment  in  which 
he  was  actually  engaged.  There  is  abundant 
testimony  to  sustniu  this  conclusion.  The 
testimony  of  the  manager  of  the  company, 
for  whom  the  deceased  had  been  temporarily 
working  up  to  December  22d,  discloses  that 
on  December  23d,  the  day  on  which  deceased 
met  his  death,  he  was  not  in  the  employ  of 
the  company ;  that  for  a  few  weeks  prior  to 
December  23d  he  had  been  working  as  a 
timberman;  that  it  was  thoroughly  under- 
stood that  such  employment  was  temporary; 
and  that  he  was  given  that  employment  in 
order  that  he  might  be  held  by  the  com- 
pany so  tliat  lie  could.  In  a  short  time,  resume 
the  position  of  a  mine  superintendent,  which 
was  his  usual  occupation.  There  is  other 
testimony  to  justify  the  finding  that  the  de- 
fendant's real  business  was  that  of  a  mine 
superintendent.  Had  the  accident,  which 
was  the  canse  of  his  death,  happened  when 
he  was  employed  as  a  timberman,  it  would 
present  a  different  question  and  might  come 
within  the  language  in  the  policy  relied  up- 
on, which  reads: 

"If  the  insured  suffers  such  injury  while  en- 
gaged in  any  occupation  classified  bv  the  com- 
pany as  more  hazardous  than  that  Derein  giv- 
en.'*^ 

[2]  When  this  accident  happened,  the  de- 
ceased was  not  engaged  as  a  timberman,  the 
more  hazardous  risk ;  that  was  not  his  busi- 
ness, and  he  bad  no  intention  of  becoming 
thus  engaged  In  the  future,  for  which  reason 
we  cannot  agree  that  the  plaintiff  In  error 
should  only  be  holden  for  the  smaller  amount 
because  Qie  deceased  had  theretofore  tem- 


porarily been  engaged  In  the  more  hazardous 
risk,  when,  as  heretofore  stated,  it  had  noth- 
ing to  do  with  the  cause  of  his  death,  and 
when  he  liad  ceased  to  be  thus  engaged  and 
had  no  Intention  of  again  performing  anch 
labors.  The  reasoning  in  Pacific  Life  Co. 
V.  Van  Fleet,  47  Colo.  401,  107  Pac  1067,  in 
a  way  supports  this  conclusion.  Perceiving 
no  prejudicial  error,  the  application  for  su- 
persedeas wlU  be  denied,  and  the  Judgment 
afflnned. 

Supersedeas  denied;  Judgm«it  affirmed. 
GABRI6UES,  J.,  not  narUdpatinc. 


Ex  parte  RAINBOLT.    (No.  0380.) 
(Supreme  Court  of  Colorado.    May  6,  101&) 

1.  Habeas  Cobpds  iO-j11  Obiginai.  Jubu- 

DICTIOW. 

The  Supreme  Court  should  not,  on  original 
applicati<m  for  habeas  corpus,  exercise  juri»> 
dicticm,  if  the  plaintiff's  rights  can  be  fully 
protected  and  enforced  In  tae  county  court. 

2.  Habeas  Cobpus  4s»3  —  Modxftcatiov  or 

COMUrrHKNT. 

Since  all  proceedincs,  jodgments,  and  orders 
under  laws  1016,  p.  890,  as  to  commitment  and 
discharge  of  lunatics,  are  of  a  contiDuing  char- 
acter and  open  to  modification  on  petition  of 
any  party  in  interest,  one  committed  as  insane, 
if  in  fact  cured,  could  apply  for  modlflcatiiHi  of 
the  order,  and  was  therefore  not  entitled  to 
writ  of  habeas  corpns  to  secure  release. 
8.  Insane  Pebbons  ^a>23  —  MoDmcATioir 
or  GoiucmiBNT. 

Proceedings  under  Laws  1016,  p.  336,  relat- 
ing to  the  commitment  and  discharge  of  lona- 
tit's,  may  be  reopened  upon  petition  of  the  next 
friend  of  the  party  in  interest  or  by  the  con- 
servator or  guardian,  and  if  his  interests  are 
antagonistic,  or  he  refuses  to  act,  the  party  ctmi- 
mitted  may  institute  such  proceedings. 

En  Banc.  Original  application  by  Lucy 
Raiubolt  for  a  writ  of  habeas  corpus.  Writ 
denied. 

A.  R.  Morrison,  of  Denver,  for  plaintiff. 
Robert  Collier  and  George  Q.  Blctunond» 
both  of  Denver,  for  defendant 

BAILEY,  J.  This  is  an  original  applica- 
tion for  a  writ  of  habeas  corpus  by  Lucy 
Ralnbolt,  who  claims  to  be  unlawfully  re- 
strained of  her  liberty  by  defendant  herein. 
It  appears  that  Mrs.  Ralnbolt  was  adjudged 
insane  by  the  County  Court  of  the  City 
and  County  of  Denver,  in  July,  1016,  and  com- 
mitted to  the  care  and  custody  of  her  hus- 
band until  further  order  of  the  court.  The 
writ  is  sought  under  Section  2819,  R.  S. 
1008,  whidi  is  u  follows: 

"Second,  where,  though  the  original  impri^ton- 
ment  was  lawful,  yet,  by  some  act,  omission 
or  event,  which  has  subsequently  taken  plac^ 
the  party  has  become  entitled  to  his  discbarge.'' 

[1]  Plaintiff  claims  to  have  recovered  bar 
reason,  and  relies  upon  a  retntn  to  sanity 
as  the  "event  which  has  subsequently  taken 
place"  to  warrant  this  application.  We  are 
asked  to  assume  original  ]urisdicti<m,  take 
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testimony  and  determine  whether  plaintiff 
Is  now  sane.  Such  jurisdiction  should  not 
be  exercised  U  the  question  may  properly  be 
determined,  and  the  rights  of  plaintiff  fully 
protected  and  enforced.  In  the  county  court 
The  hearing  was  had  under  Chapter  118, 
Session  Laws  1915,  relating  to  the  commit- 
ment and  discharge  of  lonatlcs.  The  chapter 
sets  out  the  procedure  to  be  followed  In  the 
commitment  of  distracted  persona  and  for  an 
accounting  by  the  conservator  when  the  In- 
competent stiall  be  dlscha^ed  as  by  law  pro- 
Tided.  Plaintiff  contends  that  the  provlsiona 
for  the  discharge  of  a  person  adjudged  In- 
competent, contained  in  Section  4130,  R.  8. 
1908,  are  unconstitutional,  and  that  there- 
fore there  Is  no  way  provided  by  which  she 
can  get  relief  ezc^  through  this  applica- 
tion. 

[2]  It  Is  unnecessary  to  pass  upon  the  con- 
stitutionality of  Section  4130,  as  all  pro- 
ceedti^s,  Judgments  and  orders  under  Chapter 
118,  Session  Lews  1915,  are  of  a  continuing 
character,  and  open  to  diange  and  modifica- 
tion on  application  of  any  party  In  interest  in 
the  court  having  origliial  Jurisdiction.  Such 
proceedings  are  analogous  to  Uiose  ai^int- 
tng  guardians,  decrees  awarding  the  custody 
of  minors  or  payment  of  alimony  In  divorce 
cases,  and.  like  matters  which  are  not  within 
such  Judicial  control  as  to  make  adjudica- 
tions therein  absolntely  final.  While  sndi 
Judgments  and  decrees  are  final  In  the  srase 
that  they  determine  matters  then  in  contro- 
versy, and  are  subject  to  review  on  error, 
they  cannot,  in  the  reiy  nature  of  things,  be 
irrevocably  conclusive.  In  the  case  of  plain- 
tiff the  order  of  commitment  was  "until  the 
further  order  of  the  court"  Plainly  the 
court  had  In  mind  the  fact  tliat  other  orders 
might  become  necessary  and  accordingly  1^ 
the  proceedings  open ;  and  whether  the  court 
did  so  or  not  the  case  at  all  times  would  have 
been  open  for  further  action  by  the  court  to 
meet  any  exigency. 

[3]  Sutdi  proceedings  may  be  reopened  up- 
on petltltm  of  the  next  friend  of  the  party 
in  interest  Wood  v.  Throckmorton,  26  Colo. 
248,  67  Pac.  699.  Or  such  petition  may  be 
presented  by  the  conservator  or  guardian. 
If  the  Interests  of  the  latter  are  antagonistic, 
or  should  they  fall  or  refuse  to  act  plaintiff 
herself  may  Institute  such  proceedings.  In 
Wlesmann  v.  Donald,  125  Wis.  600.  104  N.  W. 
916,  reported  in  2  L.  R.  A.  (N.  S.)  961,  the 
common  law  right  of  a  lunatic  to  be  beard 
in  his  own  behalf  Is  discussed  as  follows: 

"Again,  in  Bankin  v.  Warner,  2  Lea  n?enn.] 
302,  it  is  said:  'The  law  mainly  desisns  to 
protect  the  weak  and  dependent  and  if  the 
courts,  seeine  a  suitor  has  rights  or  property 
entitled  to  their  conaideration  sod  judgment, 
turn  him  out  because  do  one  will  or  does  as- 
sume the  role  of  Ruardian  or  next  friend  for 
him,  they  will  certainly  be  guilty  of  a  strange 
perversion  of  the  object  of  tbelr  creation.'  The 
common  law  right  of  a  lunatic  to  maintain  a 
suit  was  declared  as  long  ago  as  Lord  Coke's 


^e,^  in  Bevttley's  Case,  2  Ooke'a  Bep.  pt  4, 

Tills  rule  was  announced  tn  a  case  Involv- 
ing property  rights- only.  Manifestly  it  ap- 
plies with  even  greater  force  where  the  lib- 
erty of  the  plaintiff  is  involved,  and  under  it 
the  petitioner  may  have  the  Issue  of  her  pres- 
ent sanity  adjudicated  by  the  County  Court 
In  the  same  manner  that  like  disputed  ques- 
tions may  be  therein  heard  and  determined. 

The  application  for  the  writ  Is '  therefore 
denied,  and  plaintiff  la  remanded  to  her  rem- 
edy In  the  County  Court,  which  has  full 
jurisdiction  to  hear  and  adjudge  all  ques- 
tions Involved.  That  court  not  only  has 
Jurisdiction  to  hear  and  determine,  but  It  is 
its  duty  to  do  ao. 

Writ  denied. 

8NTDBB  T.  HAMILTON  KAT.  BANK. 

(No.  8980.) 
(Supreme  Court  of  Colorado.   May  6,  1018.) 

1.  Appbal  and  Ebeob  «=3l011(l)— Review- 
Findihos— Confuctino  EVIOBNCE. 

The  evidence  being  conflicting,  the  finding  of 
the  trial  court  wUl  not  be  disturbed  od  appeal. 

2.  Banks  and  Bankino  «S3127  —  Titlb  to 
DEPosrre. 

Where  a  bank  credits  a  check  drawn  on  it- 
self to  person  presenting  it  on  the  strength  of  a 
check  payable  to  drawer  of  former  check  and 
deposited  simultaneously  therewith.  It  does  so 
upon  the  assumption  that  latter  check  will  be 
paid,  and  where  payment  was  stopped  cm  it  the 
bank  has  the  right  to  recharge  former  check  to 
person  to  whom  it  had  been  credited. 

3.  Banks  and  Banking  «=9l27— DEPosrrs— 
Consthuotion  or  Contbact. 

Where  a  person  whose  check  has  been  ac- 
cepted by  a  bank  upon  simultaneous  deposit  of  a 
check  payable  to  drawer  goes  to  bank,  upon 
stoppage  of  payment  of  latter  check,  and  gives 
his  note  for  amount  of  loss  by  bank  dae  to  ac- 
cepting such  check,  the  check  will  be  construed 
to  have  been  accepted  upon  understanding  that 
latter  check  would  be  pud. 

4.  Banks  and  Bankinq  ^9l54(8).—  Sum-' 
ciENCT  OF  Evidence. 

In  an  action  against  a  bank  to  recover 
amount  on  deposit  evidence  held  sufficient  to 
sustain  fladiog  that  a  chedc  was  oredited  to 
plaintiff  upon  the  assumption  that  a  check  de- 
posited at  same  time  would  be  paid. 

Error  to  District  Court,  City  and  Count? 
of  Denver ;  George  W.  Allen,  Judge. 

Action  by  Ira  C.  Snyder  against  the  Ham- 
ilton National  Bank.  Judgment  for  defend- 
ant and  plaintiff  brings  error.  Affirmed. 

Charles  E.  Phllllpps,  of  Denver  (William 
A.  Reef,  of  Denver,  on  the  brief),  for  plain- 
tiff in  error.  Bardwell,  Hecox,  McComb  & 
Means,  of  Denver,  for  defendant  in  error. 

HILL,  a  J.  The  plaintiff  In  error  seeks 
to  recover  ttom  the  defaidant  in  error  bank 
$1,750,  which  he  alleges  was  the  amount  he 
had  on  deposit  In  tiie  bank  subject  to  check 
on  November'  26,  1913.  Trial  was  to  the 
court,  which  found  the  Issues  In  favor  of  the 
defffldant  bank  and  gave  it  judgmmt  for 
costs. 


Cs>ror  other  nam  sts  mim  topla  and  KST-NUUBBB  In  all  Ksr-Mumbsrsd  DlcMti  vUl  IndasM 
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The  record  discloses  that  on  September 
17,  1915,  the  plaintiff  opened  an  account  with 
defendant  by  depositing  |100;  that  prior 
to  September  29th,  following,  he  had  given 
checks  upon  this  deposit  In  the  snm  of  ¥9d.< 
30,  leaving  a  balance  due  him  of  70  cents; 
(hat  previous  to  said  September  29th  Timo- 
thy Ross  and  Alfred  Dunham  were  engaged 
In  a  real  estate  transaction,  or  negotiations 
pertaining  to  a  partial  exchange  and  sale  of 
properties,  whereby  the  plaintiff  was  to  re- 
ceive a  commission ;  that  under  the  assump- 
tion that  the  deal  had  been  consummated 
Dnnham  gave  to  Ross,  In  Denver,  two  checks 
on  a  Tellnrlde  bank,  payable  to  Ross,  for 
?4,000  and  $0,000,  respectively,  dated  Sep- 
tember 20,  1915 ;  that  on  the  same  day  Ross 
gave  to  plaintiff  checks  on  defendant  bank 
for  $1,000  and  $1,500,  respectively,  In  part 
payment  for  plaintiff's  services  In  the  real 
estate  deal;  that  at  the  time  of  giving  these 
checks  Ross  had  but  a  small  amount  on  de- 
posit In  deffflidant  bank,  but  upon  the  same 
day  and  at  or  about  the  same  time  he  depos- 
ited in  the  defendant  bank  to  his  credit  the 
$4,000  Dunham  check;  that  upon  the  same 
day  and  at  or  about  the  same  time  the  plain- 
tiff deposited  to  bis  credit  In  the  d^endant 
hank  the  two  Ross  checks  hereinbefore  re- 
ferred to;  that  on  the  same  day  the  plain- 
tiff drew  a  check  on  his  account  In  defendant 
bank  to  the  Colorado  State  &  Savings  Bank 
for  $800;  that  before  accepting  it  the  cash- 
ier of  this  bank  phoned  the  defendant  bank 
(isklng  if  it  was  good  and  received  an  answer 
from  some  one  that  It  was;  ttiat  this  $800 
check  was  paid  by  defendant  bank  vqpon  the 
same  day. 

Thus  far  there  is  no  conflict  In  the  testi- 
mony. From  this  point  on  that  of  the  plain- 
tiff and  the  agents  of  the  defendant  differ 
materially.  Mr.  Weckbach,  the  defendant's 
assistant  cashier,  testified.  In  substance,  that 
early  on  the  morning  of  September  30,  1915, 
Mr.  Dunham,  or  his  attorney,  called  at  the 
defendant  bank  and  notified  the  witness  that 
Dunham  had  stopped  payment  on  the  $4,000 
check  to  Ross;  that  the  witness  Immediately 
notified  Mr.  Burger,  the  defendant's  cashier, 
of  this  fact  Mr.  Burger  testified.  In  sub- 
stance, that  after  receiving  this  Information 
he,  upon  the  morning  of  September  the  30th, 
notified  the  plaintiff  that  the  checks  which 
Ross  had  given  him  were  not  good  because 
they  had  been  notified  by  the  maker  that  pay- 
ment had  been  stopped  on  the  Dunham  che<^, 
and  that  they  would  want  him  to  make  good 
the  amount  already  honored  on  his  check, 
viz.  $800 ;  that  the  Dunham  check  was  re- 
charged to  the  Ross  account  and  the  Ross 
checks  recharged  to  the  plaintlfTs  account; 
that  the  Dunham  check  was  In  due  time  re^ 
turned  Indorsed  "payment  stopped,"  but  that 
he  acted  In  the  matter  Immediately  upon  be- 
ing notified  that  Dunham  had  stopped  pay- 
ment on  it,  and  t)efore  Its  return ;  that  In 
response  to  his  demand  upon  plaintiff  that  he 
make  the  $800  overdraft  good  plaintiff  said. 


he  would  do  so,  he  would  make  It  good,  etc.; 
that  he  had  redeemed  a  debt  he  had  at  the- 
Colorado  State  &  Savings  Bank,  had  redeem- 
ed some  diamonds,  and  he  would  make  the 
account  good  by  getting  the  dlamoDds  and 
potting  them  In  defendant  bank;  that  he 
came  back  and  brought  the  collateral;  that 
he  gave  his  note  to  the  defendant  bank  for 
$796.30  to  square  up  the  account,  thus  clos- 
ing  It;  that  he  put  up  with  the  note  aa  col- 
lateral certain  diamonds;  that  thereafter 
he  borrowed  from  defendant  hank  $100  or 
$160  more,  which  he  repaid,  and  i>ald  some 
little  Interest  on  the  other ;  that  thereafter,, 
when  It  became  due,  he  renewed  the  note  or 
gave  two  new  notes  rather  in  Ueu  thereof, 
and  that  the  defendant  held  these  notes  at 
the  time  plaintiff  brought  this  suit;  that  all 
of  these  notes  were  payable  to  the  defend- 
ant bank.  The  witness  also  testified  that  he 
secured  a  note  from  Mr.  Ross  payable  to  the 
bank  for  $1,600  as  collateral  upon  the  note- 
of  Mr.  Snyder  given  for  the  purpose  of  pay- 
ing up  Snyder's  deficiency;  that  this  Boss 
note  was  obtained  at  Snyder's  request;  that 
on  the  morning  of  September  30th,  when  be 
notified  Sn>-der  of  his  deficiency  and  the  rea- . 
son  for  It,  Snyder  asked  the  witness  to  get 
Ross  to  pay  it,  and  that  he  (Burger)  told 
him  he  would  try  to  get  the  money  from 
Boss ;  that  In  pursuance  of  his  efforts  under 
such  promise  Ross  told  the  witness  that  he 
would  get  the  money  in  ten  days  and  that 
he  gave  to  the  witness  the  $1,600  note  [>ay- 
able  to  the  bank ;  that  he  took  this  note  for 
the  protection  of  the  plaintiff  and  at  his  re- 
quest. 

The  plaintiff  testified  that  when  he  deposit- 
ed the  Ross  checks  he  said,  "Mr.  Burger,  I 
have  some  debts  that  are  past  due,  can  I 
check  on  this  to  do  it?"  that  he  (Burger) 
said,  "Sure,  this  Is  as  good  as  wheat.'*  He 
admits  that  he  was  notified  by  Burger  of 
the  stoppage  of  payment  on  the  Dunham 
check,  etc. ;  he  also  admits  the  giving  of  the 
original  note  and  the  putting  up  of  the  col- 
lateral aa  security  for  It,  which  note  would 
represent  the  amount  of  his  overdraft  in 
defendant  bank,  were  the  two  Boss  checks 
properly  recharged  to  him.  He  also  admits 
the  giving  thereafter  of  the  renewal  or  new 
notes  representing  the  purported  obligation. 
His  explanation  for  giving  the  first  note  Is: 
That  on  the  morning  of  September  30th  Mr. 
Burger  told  him  that  Dunham  had  sti^qted 
payment  upon  a  check  that  had  got  him  into- 
difficulty,  etc.  That  the  transaction  had  got 
Him  Into  trouble  with  his  directors  and  he 
said:  "I  wish  you  would  help  me  out.  In 
some  way.  I  will  get  the  money  out  of  Boss. 
I  am  going  to  get  the  money  out  of  Boss  and 
Dunham.  Dunham  is  the  man.  I  want  you 
to  help  me  out  some  way,  as  a  personal  ac- 
commodation, so  I  can  get  the  money  out  of 
Ross.  *  *  *"  That  Burger  wanted  to  know 
if  be  would  not  go  and  get  some  collateral 
and  put  up  there  with  him  perscmally  so  he 
could  not  set  in  trouble  wltb  his  dlrecton.. 


Digitized  by 


C!olo,) 


BNTDBR  V.  HAMILTON  NAT.  BANK 


1071 


That  lie  then  aald,  "In  the  meantime,  I  had 
talked  It  over  with  my  friend.  I  went  back 
the  next  morning  and  be  still  insisted  I  could 
get  some  collateral  and  I  went  and  got  col- 
lateral and  went  oa  my  note  and  when  I  got 
falm  that  collateral  I  said:  'Mr.  Burger,  hold 
this  collateral  in  jrour  hands  and  don't  mix 
It  with  the  bank's  Interest  I  am  doing  this 
as  a  personal  accoomiodatlon  to  you  and  you 
get  the  money  out  of  Ross.' "  Tb&t  Burger 
called  him  the  next  day  and  said:  "I  think 
I  hare  saved  myself  and  you  too,  I  have  taken 
Ross'  note  for  the  amount  for  ten  days.  We 
have  known  Ross ;  he  always  pays  his  hills ; 
he  Is  scHnetlmes  slow,  but  nerer  refuses  to  pay 
his  bills.  I  have  his  note,  as  soon  as  that 
is  paid  you  can  have  your  money."  The 
witness  admits  that  he  renewed  his  note  to 
the  bank  on  November  24th  by  giving  two 
notes  and  paid  some  Interest  on  them,  but 
said:  "X  do  not  Imow  of  making  the  notes 
to  the  Hamilton  National  Bank;  I  was  en- 
deavoring to  aid  Mr.  Burger  in  view  of  his 
own  suggestion  to  keep  hiin  out  of  difficulty 
with  his  directors  and  to  give  him  time ;  Mr. 
Burger  was  a  stranger  to  me.  •  •  •  Mr. 
Ross  was  absolutely  a  stranger  to  me."  Re- 
ferring to  Exhibits  1  and  2,  which  were  the 
renewal  notes  executed  by  the  plaintiff  to  the 
bank,  and  not  to  Burger,  on  November  24, 
1915,  the  witness  says,  "I  had  made,  executed, 
and  delivered  Exhibits  1  and  2  formally." 
He  denies  that  the  Dunham  checks  were  ever 
mentioned  between  them  until  he  was  In- 
formed the  next  day  of  the  difficulties  whicb 
had  arisen  concerning  the  $4,000  one,  but  on 
cross-examination  said,  "In  fact  I  supposed 
until  recently  that  the  full  $10,000  had  been 
deposited  there  (meaning  the  two  Dunham 
checks) ;  I  learned  only  $4,000,"  This  state- 
ment concerning  his  supposition  of  the  dis- 
position of  the  Dunham  checks  is  hardly 
consistent  with  his  statement  that  he  knew 
nothing  about  their  disposition  or  with  his 
counsel's  contention  that  he  was  relying 
solely  upon  his  (Ross*)  checks  regardless  of 
where  Mr.  Ross  was  to  get  the  money  to  pay 
him,  or  on  the  assumption  that  he  then  had 
it  or  that  the  bank  would  otherwise  extend 
credit  to  him  or  Ross,  for  it,  and  especially 
so  when  according  to.  his  testimony  he  was 
the  negotiator  or  agent  between  Ross  and 
Dunham,  knew  all  about  the  transaction,  and 
was  to  get  $7,500  from  Ross'  side  of  it  if  it 
went  through. 

The  witness  Burger  denied  the  truth  of 
plaintiff's  testimony  pertaining  to  his  state- 
ments to  him  or  any  communication  otheV 
than  as  heretofore  and  hereafter  set  forth 
in  Burger's  testimony,  or  that  there  were 
any  personal  transactloDS  between  them  or 
any  reference  to  any  such.  He  says  that 
plaintiffs  first  note  was  made  payable  to  the 
bank,  which  the  plaintiff  does  not  deny,  as 
well  as  the  second  two  (which  so  show).  He 
also  says  that  Ross  was  practically  a  stranger 
to  him ;  tliat  he  opened  bis  first  account  with 
the  bank  at  the  same  time  the  plaintiff  did; 


and  that  he  was  introduced  to  the  witness 
by  the  plaintiff.  Pertaining  to  his  giving  the 
plaintiff  permission  to  check,  as  he  di.u,  on 
the  strength  of  the  Ross  <diecks,  Mr.  Burger 
admits  that  at  the  time  plaintiff  deposited 
the  Boss  checks  he  might  have  thus  asked 
him. 

[1]  The  plaintiff  contends  that  the  record 
discloses  that  the  bank  In  no  manner  pred- 
icated the  crediting  of  the  $2,500  Roes  checks 
to  plaintiff  upon  anything  but  Its  own  reli- 
ance on  the  account  Boss  maintained  with  it, 
and  that  It  posltiv^y  assured  the  plaintiff, 
through  Its  cashier,  that  the  Boss  checks 
drawn  on  it  were  good.  The  difficulty  wiCh 
this  position  Is  that  It  Ignores  the  testimony 
on  behalf  of  the  defendant  As  heretofore 
stated,  the  testimony  was  conflicting  on  this 
question.  It  cannot  be  harmonized.  It  was 
the  province  of  the  trial  court  to  determine 
who  was  telUng  the  truth,  and  It  Is  not  the 
privilege  of  this  court  to  disturb  that  finding. 
In  commenting  on  this  phaae  of  it;  the  court 
said: 

"E^m  the  evidence  in  this  case  the  court  is  of 
the  opinion  that  the  plaintiff  obtained  the  credit 
of  $2,600  upon  the  29th  day  of  September  by 
reason  of  the  deposit  of  the  $4,000  check  called 
the  Dunham  check,  which  was  afterwards  re- 
pudiated; and  when  the  bank  discovered  that 
the  check  by  Dunham,  upon  which  it  bad  a  right 
to  rely,  and  as  the  court  finds  from  Ae  evidence 
did  rely,  was  repudiated  in  payment  hj  the 
drawer  of  the  check,  that  good  conscience  and 
the  law  ought  to  protect  the  bank  against  the 
payment  of  the  $2^00  of  the  fund  which  must 
result,  if  paid,  in  an  absolute  loss  to  the  bank." 

There  being  evidence  to  support  this  find- 
ing, we  are  not  at  liberty  to  disturb  it. 

[2]  If  we  understand  it  correctly,  the  next 
contention  of  plaintiff  is  that,  when  the  bank 
received  the  Ross  checks  for  deposit  by 
plaintiff,  credited  them  to  his  account,  and 
charged  them  to  Ross'  account,  because  these 
checks  were  drawn  upon  Boss'  account  at 
defendant  bank,  it  constituted  a  payment  of 
them  to  the  plaintiff  by  the  bank,  and  not  an 
extension  of  credit  to  the  plaintiff;  that  If 
the  Ross  account  proved  insufficient  to  satis- 
fy them,  or  uncertain  upon  account  of  checks 
deposited  by  him  which  might  be  returned, 
in  accepting  the  Boss  checks  the  credit  was 
executed  to  Boss  and  not  to  the  plaintiff; 
and  for  that  reason  that,  regardless  of  what 
might  thereafter  happen  concerning  the  Boss 
account,  the  bank  was  not  at  liberty  to  re- 
charge the  Ross  checks  to  the  plaintiff,  and 
hence  was  owing  him  the  amount  sued  for. 
This,  upon  the  theory  that  when  a  bank 
acc^ta  a  check  drawn  on  itself,  either  by 
payment  or  by  depositing  to  the  credit  In 
the  bank  of  the  person  presenting  it,  it  Is 
presumed  to  know  whether  the  check  at  that 
time  Is  good  or  not,  and,  If  It  accepts  it,  It 
cannot  thereafter  repudiate  ita  act  In  this 
respect.  The  following  cases  are  cited  as 
sustaining  this  conten^on:  City  National 
Bank  v.  Burns,  68  Ala.  267,  44  Am.  Rep.  138; 
Natioual  Bank  v.  Burkhardt,  100  U.  S.  686, 
29  L.  Ed.  766;  Oddie  et  aL  v.  National  City 


Digitized  by 


1072 


172  PACIFIC 


BEPOBTSIS 


(Cola 


Bank,  45  N.  T.  735,  6  Am.  Rep.  160;  S.  &  E. 
Trust  Co.  V.  Huff,  63  Wash.  226,  115  Pac.  80, 
33  L.  R,  A.  (N.  S.)  1023,  Ann.  Cas.  1912D, 
491;  National  Bank  v.  Berrall,  70  N.  J.  Law, 
757,  68  Atl.  189.  66  L.  B.  A  599,  103  Am.  St. 
Rep.  821',  1  Ann.  Cas.  630;  Levy  v.  Bank,  4 
.  Doll.  234,  1  L.  Bd.  814;  Miclile  on  Banks  and 
Banking,  vol.  2,  {  124. 

Without  an  agreement  expressed  or  Im- 
plied, or  understanding  directly  or  Indirect- 
ly to  the  contrary,  we  may  concede  that  the 
general  rule  as  contended  for  and  support- 
ed by  these  authorities  is  correct,  but  as  said 
in  the  first  of  them.  tIz.  City  National  Bank 
X.  Bums,  68  Ala.  at  page  275,  44  Am.  Rep. 
138: 

"Contracts,  ngreementa,  transactions  between 
parties  should  have  operation-and  effect  accord- 
ing to  their  intention."  ' 

And  again  at  page  276  (44  Am.  Rep.  138): 

"It  is  the  intention  of  the  parties  which  mnst 

govern." 

In  Lnmsdon  v.'Gilman  et  al.,  81  Hun,  626, 
30  N.  Y  Supp.  1124,  it  appears  that  the  depos- 
itor and  defendant  agents  both  knew,  when 
the  draft  which  i^as  drawn  on  the  defendant 
bank  was  offered  for  deposit,  that  the  drawer 
was  iDBolvent.  He  then  had  an  apparent 
credit  with  the  bank  exceeding  the  amount 
of  the  draft,  but  afterwards  an  error  was 
discovered  which  entirely  absorbed  the  ap- 
parent credit.  The  bank's  clerk  testified 
that  he  accepted  the  draft  xmder  an  agree- 
ment with  plaintiff  that  if  there  was  any 
trouble  about  it  it  should  t>e  charged  bac^ 
to  plaintiffs  account.  It  was  heM  proper  to 
ascertain  the  Intention  of  the  parties,  and 
that  a  verdict  for  the  defendant  bank  on 
tliat  issue  would  not  be  disturbed. 

In  Arkansas  Trust  &  Banking  Ca  t.  Bish- 
op, 119  Ark.  373,  at  page  375,  178  8.  W.  422, 
at  page  423,  the  court  said : 

"The  only  question  in  this  case  for  the  deci- 
sion of  the  jury  was  whether  the  bank  accepted 
the  check  and  became  liable  to  the  payment  of 
the  amount  for  which  it  issued  its  deposit  slip 
to  the  drawee  thereof.  The  intention  of  the  par- 
ties to  the  transaction  could  properly  have  been 
shown  for  the  determination  of  this  question." 

In  Pollack  v.  Bank  of  Commerce,  168  Mo. 
App.  368,  151  S.  W.  774,  It  Is  held  that  a  de- 
positor may  make  a  valid  agreement  with 
the  bank  that  payment  shall  be  deferred 
for  a  reasonable  time  until  the  bank  can  as- 
certain whether  or  not  there  are  sufficient 
funds  of  the  drawer  in  Its  hands  to  pay  It, 
and  that  8U<di  an  agreement  may  be  estab- 
llBlied  from  a  custom  to  that  effect,  etc. 
These  cases,  while  not  exactly  like  the  one 
under  consideration,  InvolTe  somewliat  simi- 
lar proposttlons. 

The  court  found,  and  there  Is  evidence 


from  which  It  can  properly  be  Inferred,  tbat 
the  plaintiff  obtained  the  credit  of  the  «2,500 
evidenced  by  the  Ross  checks  to  falm  by  rea- 
son of  the  deposit  of  the  $4,000  Dunham 
check  by  Ross.  This,  of  course,  had  to  be 
under  the  assumption  that  the  Dunham 
check  would  be  paid,  and,  In  case  it  was  not, 
that  the  twnk  necessarily  had  the  right  to 
recharge  the  Ross  checks  to  the  plaintiff  the 
same  as  It  would  have,  had  the  Dunham 
check  been  .deposited  by  him.  When  the 
shortage  created  by  the  Dunham  check  was 
disclosed,  it  immediately  did  so;  be  was 
advised  to  that  effect  the  next  morning  aft- 
er he  had  deposited  the  Ross  checks,  and 
was  requested  to  make  good  the  amount  of 
his  overdraft  given  on  the  strength  of  this 
credit.  In  response  to 'this  demand,  he  vol- 
untarily, when  in  possession  of  all  the  facts, 
acquiesced  In  this  arrangement  and  gave  his 
note  and  security  for  the  overdraft  which 
terminated  In  the  dosing  of  his  account. 
His  actions  at  that  time  were  in  harmony 
with  the  court's  finding,  as  Is  his  testimony 
In  part  to  the  effect  that  Mr.  Burger  told 
him  he  could  draw  checks  on  the  strength  of 
his  deposit  of  the  Ross  checks  to  pay  other 
Indebtedness;  otherwise.  If  the  checks  were 
accepted  as  that  much  cash  when  deposited, 
why  the  necessity  of  getting  permission  at 
all  to  check  on  this  account? 

[S,  4]  In  Lovell  v.  Goss,  46  Colo.  304.  101 
Pac.  72,  22  L.  B.  A.  (N.  S.)  1110.  132  Am.  St. 
Rep.  184,  this  court  quotes  with  approval 
from  M'anhattan  Life  Insurance  Co.  t. 
Wright,  126  Fed.  82,  61  C.  C.  A  138: 

"The  practical  interpretation  given  to  their 
contracts  by  the  parties  to  them  while  they  are 
engaged  in  their  performance,  and  before  any 
controversy  has  arisen  coneeroing  them,  is  one 
of  the  best  indications  of  their  true  intent,  and 
courts  tbat  adopt  and  enforce  such  a  construc- 
tion are  not  Ilkdy  to  commit  serious  error." 

This  declaration  Is  applicable  here,  and  Is 
Just  what  the  trial  court  did.  The  plaintiff 
admits  that  after  he  was  advised  of  both  his 
and  Ross*  shortage  occasioned  by  the  stop- 
ping of  payment  on  the  Dunham  check,  and 
after  he  had  talked  it  over  with  a  friend, 
he  went  back  to  the  bank  the  nest  day  and 
gave  his  note  (and  secured  it  with  diamonds) 
to  represent  the  amount  of  this  shortage, 
whldi  did  not  exist  had  he  the  right  to  rely 
upon  bis  deposit  of  the  Ross  checks.  In 
such  circumstances,  when  the  testimony  Is 
considered  as  a  whole,  we  cannot  agree  that 
there  is  no  cixnpetent  testimony  to  BOstaln 
(he  finding  of  the  trial  court 

The  Judgment  Is  affirmed. 

AfilnnedL 

0ABRI0UE8  and  SOOTT,  JJ„  eonciir. 
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STATE  NAT.  BANK  Or  ARDMORB  T. 
STATE.    (No.  8038.) 
<Sapreine  Court  of  OUataMD*.   May  14,  1918.) 

(BvOabut  bv  tJu  Court,} 
Intoxicatxho  Liquobs  «s^46— Tranbpobta- 

TION — Biazm  OF  AVTOHOBILB. 
Prior  to  the  enactment  of  chapter  188  of 
the  1017  Session  Laws  of  the  Btate  A  Oklahoma, 
there  was  no  legal  authori^ir  for  the  seizure  and 
c<HifiBcation  of  an  automobile  used  for  the  un- 
lawful tran^rtatiotl  of  lotoxlcatinK  liquors. 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  County  Court,  Ix>ve  County;  J. 
H.  Hays,  Judge. 

Action  by  the  State  of  Oklahoma  to  con- 
tlscate  an  automohUe  claimed  by  the  State 
National  Bank  of  Ardmore.  Prom  an  order 
of  confiscation,  and  the  overruling  of  Its  mo- 
tion for  a  new  trial,  the  Bank  brings  error. 
Reversed  and  remanded,  with  Instructions  to 
return  automobile  to  party  entitled  thereto. 

J.  C.  Graham,  of  Marietta,  for  plaintiff  In 
error.  8.  P.  Freellng,  Atty.  Oen.,  and  Hun- 
ter L.  Johnson,  of  Oklahoma  City,  for  the 
State. 

COLLIER,  C.  This  Is  an  action  brought 
to  confiscate  an  automobile  used  for  the  un- 
lawful transportation  of  Intoxicating  liquors, 
and  was  seized  on  the  26th  day  of  August, 
1916.  On  the  trial  of  the  cause  the  automo- 
bile was  ordered  confiscated,  to  which  the 
defendant  duly  excepted.  Motion  for  a  new 
trial  was  overruled,  e»!epted  to,  and  emw 
brought  to  this  court. 

The  defendant  in  error,  the  state  of  Okla- 
homa, has  filed  In  this  cause  a  confession  of 
error,  admitting  that  there  was  no  law  prior 
to  the  approval  of  chapter  188  of  the  1917 
Session  Laws  of  the  state  that  authorized 
the  seizure  and  confiscation  of  an  automobile 
used  f<tt-  the  unlawful  transportation  of  In- 
toxicating liquors. 

This  cause  is  reversed  and  remanded,  with 
Instructions  that  the  automobile  seized  be 
returned  to  the  possession  of  the  p^rty  en- 
titled thereto. 

PER  CURIAM.   Adopted  In  whole; 


OUPBANT  et  aL  V.  ORANBL   (No.  8571^ 
(Supreme  Court  of  Oklahoma.   May  14,  1918.) 

(SvUdhtu  by  the  Court.) 

1.  PleaoiNO  «S>343  —  JUDOKElfT  ON  PLSAD- 

ine— Effect. 
A  motion  for  Judgment  on  the  pleadings 
IS  in  the  nature  of  a  demurrer,  aad  has  the  ef- 
fect of  testing  the  sufficiency  of  the  pleadings, 
and  presenting  to  the  court  as  a  question  of 
law  whether  the  facta  alleged  constitute  a  de- 
fense to  the  plaintiff's  cause  of  action. 

2.  PlBADINO  «S3349— JuoauENT  ON  Plkad- 
INOB— A  DUIS8I0N  B. 

Although  the  answer  of  defendants  contain- 
ed a  general  denial,  this  waa  qualified  by  oth- 
er alugadons  tbarun  contained  which  admit* 


ted  all  the  essential  facts  necessary  to  author- 
ize a  judgment  in  plaintilTB  favw,  ana  it  was 
not  tfror  to  sustain  a  motion  fttr  judgment  on 
the  pleadings. 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  District  Court,  Tulsa  County; 
Conn  Lynn,  Judge. 

Action  by  J.  E.  Crane,  as  administrator  of 
tbe  estate  of  Laura  Crane,  against  John  A. 
Oliphant  and  C.  B.  Lynch.  Judgment  for 
plaintiff,  and  defendants  bring  erroT.  Af- 
firmed. 

Robinscn  &  Mleber,  of  Tulsa,  for  plaintiffs 
In  error.  &  E:.  Gidney.  of  Muskogee,  for  de- 
fendant In  error. 

GALBRAITH,  0.  TMb  was  on  scCUhi 
against  tbe  sareties  on  a  sapersedeas  bond 
executed  upon  ao  appeal  to  tbe  Buprenie 
Court  of  tike  atate  from  a  Judgment  of  tbe 
trial  court 

The  subetantial  facts  alleged  in  the  peti- 
ti<m  were  that  Laura  Crane  on  the  17th  day 
of  January,  1010,  recovered  a  Judgment 
against  the  Herctaanta'  &  Planters^  Insur- 
ance Company,  in  the  sum  of  $700,  Interest 
and  coBts,  in  the  conntr  court  of  Muskogee 
comity;  that  the  Insnranoe  omnpany  ap- 
pealed from  that  Judgment  to  tbe  Supreme 
Court  of  Oklabona,  and  in  order  to  stay  ex- 
ecution thereon  pending  tbe  appeal  executed 
a  supersedeas  bond  in  the  sum  of  $1,400,  con- 
ditioned aa  provided  by  statute,  with  tbe 
company  as  principal  and  ttie  i^intiffs  in 
error,  Oliphant  and  I^ynch,  as  sureties  there- 
on; that  the  bond  waa  approved  by  tbe 
Judge  of  the  trial  court  m  tbe  ISth  day  of 
Felmuury,  1910;  that  by  virtue  of  the  filing 
and  fMPproval  of  said  bond  the  Judgment  was 
superseded;  that  on  the  19th  day  of  No- 
vember, 1912,  the  Supreme  Court  afflrmed 
tbB  Judgment  aroealed  from;  that  demuid 
had  been  made  on  the  principal  and  eadi  of 
the  sureties  for  payment  of  the  Judgment,  and 
that  each  had  failed  and  refused  to  pay  the 
same;  that  the  Merchants'  &  Planters'  In- 
surance Company  was  adjudged  insolvent  by 
the  district  court  of  Tulaa  county  Aiffll  21, 
1910,  and  a  recover  app<^ted  therefor; 
that  the  receivership  was  still  pending;  that 
Laura  Crane  died  intestate  In  December, 
1912,  in  Muskogee  county,  Okl.,  and  on 
January  30,  1913,  J.  E.  Crane  was  appointed 
administrates  of  her  estate,  and  had  quali- 
fied as  sudi,  and  was  authorised  to  maintain 
tbe  action.  The  prayer  was  for  Judgment 
against  Oliphant  and  Lynch  <m  the  b<nid  for 
the  amount  of  the  Judgment  recovered  by 
Laura  Crane  against  the  Merchants'  &  Plant- 
ers' Insurance  Company,  Interest  and  costs. 

Tbe  answer  was:  First.  A  general  denial. 
Second.  An  admisafon  of  the  execution  of 
the  bond  sued  on,  and  that  at  the  time  al- 
leged in  the  petition,  the  Merchants'  & 
Planters'  Insurance  Company  was  a  cor- 
poration engaged  In  the  fire  Insurance  busi- 
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ness  In  the  state  at  Ofclaboma,  and  that 
Judgment  was  recovered  by  Laura  Crane 
against  tbe  Insurance  company,  as  stated  In 
the  petition,  and  that  said  Judgment  bad 
been  affirmed  on  appeal  to  the  Supreme 
Court.  Third.  It  was  denied  that  the  sure- 
ties on  the  bond  In  suit  agreed  and  thereby 
t>ound  themselves  to  pay  the  condemnation 
money  and  costs  adjudged  against  the  Mer- 
chants' &  Planters'  Insurance  Company,  In 
case  said  Judgment  should  be  affirmed  In 
whole  or  in  part  by  the  Supreme  Court,  but 
alleged  the  facts  to  be  that  by  the  provisions 
of  said  bond  the  sureties  were  bound  to  pay 
the  amount  of  the  Judgment  upon  affirmance 
of  same  by  the  Supreme  Court  only  in  case 
tile  Merchants'  &  Planters'  Insurance  Com- 
pany failed  to  pay  the  same;  that  while  the 
Merchants*  &  Planters'  Insurance  Company 
had  been  placed  in  the  hands  of  a  receiver,  it 
was  not  Insolvent,  and  had  assets  far  In  ex- 
cess of  Ita  llaUUtles,  and  that  the  said  cor- 
poration was  wnmgfiilly  placed  In  the  hands 
of  a  receiver,  and  denied  that  the  condltlcms 
of  the  bond  In  salt  had  been  breadied,  and 
as  reasons  tor  audi  denial  alleged  that  the 
insurance  company  is  and  has  been  solvit, 
and  still  bad  ample  assets  out  of  which  to 
satisfy  ttie  jadgment  obtained  by  lanra 
Crane,  and  tiiat  the  plaintiff  had  failed  and 
neglected  to  cause  such  jadgment  to  be  sat- 
isfied ont  of  such  assets,  and  that  sach  judg- 
ment was  a  preferred  claim  against  the  in- 
surance Cfunpany  by  reasmi  of  the  fact  that 
the  plalntur  had  caused  a  certified  copy  of 
Oie  Judgment  against  -the  Insurance  com- 
pany to  be  filed  In  the  office  of  tbe  clerk  of 
the  district  court  of  Cherokee  county.  Okl.. 
thereby  making  sudi  judgment  a  ralld  lien 
upon  all  the  real  estate  owned  by  the  Insur- 
ance company  In  said  county,  consisting  of 
410  acres  of  Iand>  and  that  such  real  estate 
was  worth  more  than  the  amount  of  the 
judgment,  including  Interest  and  oosts.  and 
that  said  land  would  sell  for  an  amount  in 
excess  of  the  judgment,  at  a  forced  sale; 
that  there  had  been  no  reasw  or  excuse  for 
the  plaintiff's  failure  to  satisfy  said  Judg- 
ment from  the  assets  above  mentioned,  and 
that  its  failure  to  do  so  constituted  laches 
upon  the  part  of  the  plaintiff;  and  that  it 
would  be  unjust,  ln«]ultable,  and  contrary 
to  the  law  to  permit  the  plaintiff  to  enforce 
payment  of  said  indebtedness  by  the  defoid- 
ants  herein  as  sureties  upon  such  bond. 

The  prayer  was  for  judgment ;  that  the 
action  be  dismissed  at  the  plaintiff's  costs. 

Thereupon  plaintiff,  in  the  court  below, 
filed  a  motion  for  Judgment  upon  the  plead- 
ings on  the  ground  that  it  appeared  from  the 
answer  that  the  plaintiff  was  entitled  to  the 
Judgment  prayed  for.  This  motion  was,  by 
the  court,  sustained,  and  Judgment  entered 
as  prayed  in  the  petition.  To  review  that 
judgment  this  appeal  was  prosecuted. 

it}  The  only  error  presented  by  the  assign- 


ments and  urged  in  tlie  brief  is  that  the 
conrt  erred  In .  r^derlng  Judgment  on  the 
pleadings.  An  examination  of  the  pleadings 
shows  that  this  assignment  Is  not  well  tak- 
en; that  although  the  answer  contained  a 
general  denial,  this  was  qualified  by  other 
allegations  of  the  answer  whidi  WrtnaUy  ad- 
mitted all  the  essential  tactB  necessary  to  en- 
title the  plaintiff  to  judgment  as  rendered  by 
the  trial  court. 

It  was  admitted  In  the  answer  Uiat  the 
Judgment  against  the  insurance  company.  In 
favor  of  Laura  Crane,  had  been  entered  In 
the  county  court  of  Muskogee  county ;  that 
an  appeal  bad  been  taken  by  the  Insurance 
C(nnpany  to  the  Supreme  Court  of  the  state ; 
that  these  sureties  Joined  the  Insurance  com- 
pany in  execntlng  the  supersedeas  bond  sued 
on;  that  the  Judgment  appealed  from  had 
been  affirmed  by  the  Supreme  Court,  and  that 
the  same  had  not  been  paid. 

[1]  Upon  the  authority  of  the  case  of 
Schuber  et  al  v.  McDuffee,  not  yet  officially 
reported,  169  Pac.  642,  the  judgmmt  appeal- 
ed from  should  be  affirmed. 

PER  CURIAM.    Adopted  In  wbol& 


OUPHANT  et  aL  V.  GRANB  et  aL 

(No.  S&73.) 

(Supreme  Court  of  Oklahoma.  Ifoy  14,  1A18J 

(SvUahu*  by  Court.! 

Pleadinq  e=>S4S,  349— JnnouMT  on  Pleao- 
iSG — Effect— Admissions. 
The  syllabus  in  No.  8571,  John  A.  OHpbant 
et  al.  V.  J.  E.  Crane,  Administrator,  172  Pac. 
1073,  is  adopted  herein. 

Commissioners'  Opinion,  Dlvid<m  Na  2. 
Error  from  District  Court,  Tulsa  County; 
Conn  Lynn,  Judge. 

Action  by  J.  E.  Crane,  as  administrator  of 
Laura  Crane,  deceased,  and  A.  H.  Harrison, 
as  administrator  of  J.  B.  Harrison,  deceased, 
against  John  A.  Ollphant  and  C  B.  Lynch. 
There  'Was  Judgment  for  plaintiffs,  and  de- 
fendants bring  em>r.  Affirmed. 

Robinson  &  Ml^r;  of  Tulsa,  for  plalntlffa 
in  error.  S.  E.  Gldn^,  of  Muskf^e^  tor  de- 
fendants In  error. 

GALBRAITH,  C.  This  was  an  action 
against  the  sureties  on  a  supersedeas  bond 
given  to  stay  execution  pending  appeal  from 
the  judgment  of  the  trial  court  to  the  Su- 
preme Court  of  the  state.  It  differs,  only 
from  case  No.  8571, 172  Pac.  1073,  Just  hand- 
ed down.  In  that  the  Judgment  recovered 
against  the  Merchants'  &  Planters'  Insurance 
Company  was  recovered  by  Laura  Crane  and 
J.  H.  Harrison.  The  judgment  was  for  the 
same  amount  and  rendered  in  the  same  court 
and  on  the  same  day  as  in  case  No.  8571,  and 
the  supersedeas  bond  was  In  a  same  amount, 
and  was  executed  by  the  same  principal  and 


4tB«>or  otlwr  cum  mt  hum  tople  and  KBT-NDUBBfi  In  all  K^-NnnbeMa  XHfMb  maH  IndUM 


Digitized  by 


Google 


OU.) 


PACE  w.  PAGE 


1075 


stiretiea.  The  Judgment  on  appeal  was  af- 
flrraed  on  the  second  day  of  April,  1912. 
Both  the  parties  plaintiff  In  the  trial  court, 
Laura  Crane  and  J.  H,  Harrison,  haying 
died!  this  action  was  prosecuted  br  their  re- 
spective administrators. 

The  petition  In  this  action  alleged  the 
same  facts  as  ground  for  recovery  and  the 
answer  sets  up  the  same  ground  for  defense 
as  !n  case  No.  867L  Upon  authority  of  that 
case  the  Judgment  appealed  firom  In  this  caM 
should  be  affirmed. 

F£Il  CURUM.  Adopted  In  whola 


PAOB  T.  PACS  et  aL   (No.  8900.) 
(Supreme  Court  of  OhlAhoma.    Ifay  14,  1918.) 

(BjfUaiua      the  Court.) 

1u  Afpkal  and  Erbob  ^=32S4— Ruunq  on 
DBICDBBEB— ^OEPTION— NeOESSJTT. 

A  demurrer  to  the  petititKi  and  the  order 
of  the  court  sustaining  the  same  are  a  part  of 
the  judgment  roll  or  record  proper,  ima  error 
of  the  trial  court  in  paBsing  upon  said  demurrer 
will  be  reviewed  in  this  court,  though  no  ex- 
cepticms  have  been  taken  to  the  ruling  of  the 
tnal  court. 

2.  Tamrra  4s»346— BBnTumro  — Iiabd  Pob- 

CHASEO  FOB  WABD— BmrOBOniBNT  BT  Tbus- 
TEE. 

A  ^ardian,  appointed  to  have  charge  of  the 
persoDs  and  estates  of  four  minors,  by  mis- 
take petitioned  the  county  court  having  Juris- 
diction to  order  the  inveatmeut  of  funds  aUeged 
to  belong  to  the  estate  of  one  of  aald  wards, 
which  order  was  duly  made  pursuant  to  said 
petition.  Lands  were  purchased,  the  title  to 
which  was  taken  in  the  name  of  said  ward, 
when  in  fact  said  guardian  had  in  bis  possession 
no  funds  of  said  ward,  the  funds  expended  for 
such  lands  belonging  to  the  estates  of  the  oth- 
er three  wards.  Such  guardian,  having  resigned 
his  guardianship,  and  a  successor  having  been 
duly  appointed  and  guallBed,  cannot  maintain 
an  action  to  declare  a  trust  in  said  lands  in 
favor  of  the  other  wards,  and  to  have  the 
title  divested  from  the  ward  in  wfaoae  name  it 
was  taken  and  vested  in  the  other  wards  whose 
money  was  expended  therefor. 

3.  GuABDiAK  Airn  Wabd  ^=>53— Investuxnt 
—Order— MiBTAKB. 

A  guardian,  appointed  in  one  proceeding  for 
four  wards,  is  not  protected  in  the  investment 
in  lands  of  funds  belonging  to  the  estates  of 
three  of  said  wards  by  an  order  of  the  county 
court,  upon  the  petition  of  said  guardian,  which 
by  mistake  aUeged  that  such  funds  belonged  to 
the  estate  of  the  other  of  said  wards,  directing 
the  said  guardian  to  invest  funds  of  such  other 
ward  in  said  lands,  which  investment  was  ac- 
cordingly made  and  title  taken  in  the  name 
of  said  other  ward. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Mayes  County; 
W.  H.  Brown,  Judg& 

Action  by  James  Pace  against  Thomaa 
Jefferson,  Pace  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Kent  V.  Gay,  of  McAlester,  for  plaintiff  in 
error.  A.  Lee  Battenfleld  and  Graves  & 
Seat<ni,  all  of  Pryor,  tor  defendants  in  error. 


RUMMONS,  a  nWa  action  was  Institut- 
ed In  the  district  court  of  Mayes  county  by 
the  plaintiff  against  the  defendants  to  de- 
clare a  trust  In  certain  real  estate  situate  in 
Mayes  county,  the  legal  title  to  whicdi  was 
In  the  defendant  Thomas  Jefferson  Pace,  In 
favor  of  the  defendants  Rosa  L.  Pace,  James 
W.  Pace,  and  Carrie  May  Pace,  minors,  and 
to  vest  the  legal  title  to  said  real  estate  in 
said  Rosa  L.  Pace,  James  W.  Face,  and  Car- 
rie May  Pace.  The  defendants  Rosa  L.  Pace, 
James  W.  Pace,  and  Carrie  May  Pace  by  their 
guardian  demurred  to  the  petition  of  plain- 
tiff for  the  reason  that  the  same  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  trial  court  sustained  this  demur- 
rer, and,  the  plalntlfl  electing  to  stand  upon 
his  petition,  Judgment  was  rendered  for  the 
defendants  to  reverse  whldi  the  plaintiff 
prosecntra  thla  proceeding  in  ernff. 

The  petitlnt  alleges  that  the  plaftatltt  was 
the  duly  appointed,  qnalifled,  and  acting 
guardian  of  the  persons  and  estates  of  Thom- 
as Jettenoa  Pace,  Rosa  U  Pac^  James  W. 
Pace,  and  (3arrle  May  Pace  until  January 
18,  ivm,  at  vrhfidx  time  pUdntiff  rationed  bis 
guardiansiilp,  and  the  defendant  B.  D.  Mor^ 
gan  was  dnlj  appototed  as  guardian  of  tbe 
persons  and  estates  of  said  mlmnrs  to  succeed 
him;  that  said  B.  D.  Moi^n  qualified  as 
such  guardian,  and  is  now  acting  as  tbe 
guardian  of  said  minors ;  that,  on  November 
12,  1912,  tbe  county  court  of  Mayes  coun^, 
having  jurisdiction  of  the  gnardiansbtp  of 
said  minors,  upon  the  petition  of  plaintiff, 
made  and  entered  an  order  directing  the 
plaintiff,  aa  guardian,  to  Invest  the  sum  &t 
$1,250  of  the  funds  belonging  to  Thomas  Jef- 
ferson Pace,  minor.  In  the  real  eErtate  here 
In  controversy ;  that  pursuant  to  said  order 
the  plaintiff  paid  the  sum  of  $1,250  as  the 
purchase  price  of  said  real  estate,  and  re- 
ceived a  warranty  deed  conveying  title  to 
the  said  Thomaa  Jefferson.  Pace ;  that  plain- 
tiff bad  made  a  mistake  of  fact  In  advising 
the  said  county  court.  In  his  petition  to  In- 
vest said  funds,  that  said  funds  were  the 
property  of  Thomas  Jefferson  Face,  a  minor ; 
that  in  truth  and  In  fact  plaintiff  had  in  his 
possession,  as  guardian,  no  funds  of  Thomas 
Jefferson  Pace,  but  said  sum  of  $1,230  be- 
longed, one-fourth,  or  the  sum  of  $312JH),  to 
Rosa  L.  Face,  a  minor,  and  one-half,  the  sum 
of  $625,  to  James  W.  Pace,  a  minor,  and  one- 
fourth,  the  sum  of  $312.80,  to  Carrie  May 
Pace,  a  minor ;  that  the  sum  of  $1;^  so  in- 
vested by  the  plaintiff,  as  guardian,  in  said 
real  estate,  the  title  to  whldi  was  takrai  In 
the  name  of  Thomas  Jefferson  Pace,  belong- 
ed to  the  estates  of  Rosa  L  Pace,  James  W. 
Pace,  and  Carrie  May  Pace,  min(Hs;  that 
said  Thomas  Jefferson  Pace  holds  only  the 
naked*  legal  title  to  said  real  estate,  and 
holds  the  same  as  trustee  for  James  .W.  Pace» 
Carrie  May  Pace,  and  Rosa  It.  Pace,  minors* 
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In  the  proportions  as  abore  set  out,  and  that 
said  last-named  minors  are  the  equitable 
owners  of  said  real  estate.  The  petition  fur- 
ther alleges  that  the  plaintiff  haa  been  order- 
ed by  the  county  court  of  Mayes  county  to 
file  his  final  report  as  gnardian  of  said  mi- 
nors and  account  for  all  funds  and  property 
which  has  come  Into  his  hands  as  such  guard- 
Ian;  that  by  reason  of  his  mistake  of  fact 
In  taking  title  to  said  real  estate  In  the  name 
of  Thomas  Jefferson  Pace,  a  minor,  wh^  as 
a  matter  of  fact  the  funds  Invested  in  said 
real  estate  belonged  to  James  W.  Pace,  Rosa 
Jj.  Pace,  and  Carrie  May  Pace,  minors.  It  Is 
Impossible  for  him  to  file  hLs  final  account 
and  make  report  of  the  funds  and  assets  that 
have  come  Into  his  hands  as  such  guardian 
until  a  resulting  trust  is  declared  and  the 
legal  and  equitable  title  to  said  real  estate 
transferred  to  the  owners  thereof ;  that  said 
county  court  of  Mayes  county  Is  requiring 
that  he  deliver  to  his  successor  as  guardian 
all  funds  In  his  hands  not  accounted  for,  and 
that,  if  such  settlemoit  be  required  of  plain- 
tiff, he  would  be  compelled  to  pay  out  of  his 
own  funds  the  sum  of  f 1,250.  The  petition 
then  prays  that  a  resulttng  trust  be  declared 
in  favor  of  Rosa  L.  Pace,  James  W.  Pace, 
and  Carrie  May  Pace,  that  Thomas  Jefterson 
Pace  be  decreed  to  hold  title  to  said  real  es- 
tate In  trust  for  them,  and  that  he  (Thomas 
Jeflerstm  Pace)  be  divested  of  the  legal  ti- 
ti^  and  that  the  legal  title  be  vested  in  said 
minors  above  mentioned. 

[1]  We  are  first  met  by  a  motion  of  the 
defendants  to  dismiss  this  appeal  for  the  rea- 
son that  the  plaintiff  failed  to  except  to  the 
order  of  Uie  trial  court  sustaining  the  demur- 
rer to  his  petition.  This  motion  is  not  veil 
taken.  The  demurr^  and  the  order  of  the 
court  sustaining  the  same  are  a  part  of  the 
judgmcut  roll  or  the  record  pn^r,  and  It 
has  been  well  settled  by  this  court  that  it 
will  review  error  appearing  upon  the  Judg- 
ment roll  or  record  proper,  though  uo  ezcep- 
titam  have  been  taken  in  the  trial  court  In- 
ternational Har^-ester  Go.  of  America  v.  Cam- 
eron. 25  Okl.  256,  106  Paa  189;  Baker  t. 
Hammett.  23  OkL  480. 100  Pac.  1114;  Tribal 
Development  Co.  t.  "White,  28  Okl.  525,  114 
Pac.  736;  Gourley  v.  Williams.  46  OkL  629. 
149  Pac.  229. 

[2]  Counsel  for  plaintiff  contends  that  his 
petition  states  a  cause  of  action,  and  that 
under  the  facts  alleged  he,  being,  by  reason 
tils  appointment  and  acting  as  guardian, 
liable  to  Account  to  the  minora  Rosa  L.  Pace, 
James  W.  Face,  and  Carrie  May  Pace  for  the 
sum  of  ¥1,250  of  their  funds  wbldi  was  by 
mistake  invested  In  property,  the  lltle  to 
which  was  takM  In  the  name  of  Thomas  Jef- 
ferson Pace,  has  such  an  Interest  la  the  ex- 
ecution of  the  trust  Arising  therefrom  that 
he  can  maintain  tbl&  action.  It  may  be  con- 
ceded that  the  facts  stated  in  the  petition  are 
sufficient  to  raise  a  resulting  trust,  and  to 
show  that  Thomas  Jefferson  Pace  Is  the 


REPOBTBB  {Oa. 

holder  of  tmly  the  naked  legal  title  to  said 
real  estate,  and  that  the  equitable  title  is 
vested  elsewhere.  The  difficulty  arises  in 
determining  whether  or  not  the  plaintiff  is 
entitled  to  have  a  trust  declared  in  favor  of 
the  minor  d^endants  Rosa  U  Pace,  James 
W.  Pace,  and  Carrie  May  Pace,  over  their 
objection  in  order  to  relieve  himself  of  his 
mlstflke. 

It  will  be  borne  in  mind  that  In  this  action 
the  plaintiff  la  not  seeking  to  have  a  trust 
declared  In  his  own  favor,  but  Is  seeking  to 
enforce  a  trust  in  favor  of  the  minor  defend- 
ants in  order  to  relieve  himself  from  account- 
ing for  funds  of  said  minor  defendants, 
which,  by  mistake  and  carelessness,  he  has 
invested  In  property,  taking  title  thereto  in 
the  name  of  another.  The  petition  addressed 
to  the  county  court  of  Mayes  county  and  the 
order  of  the  county  court  made  and  entered 
therein,  directing  the  Investment  of  these 
funds  in  the  real  estate  In  question,  calls 
for  the  investment  of  funds  bel<Higlng  to  the 
estate  of  Thomas  Jefferson  Pace.  It  is  con- 
tended by  counsel  for  plaintiff  that  the  pro- 
ceedings in  the  county  court  wbl<Ak  resulted  in 
the  order  directing  the  Investmmt  of  these 
funds  Is  in  rem,  and  not  in  personam,  and  that 
therefore  the  funds  in  the  hands  of  the  guard- 
ian were  controlled  by  said  order  without 
regard  to  which  of  the  minors  said  funds 
profietiy  belonged,  and  the  taking  of  title 
in  the  name  <it  Thtmuui  Jefferson  Pace  was  a 
mere  error  which  could  be  corrected  In  a 
court  of  equity  by  declaring  a  trust  in  favor 
of  the  minors  to  whom  the  funds  belonged. 

[3]  For  the  purposes  of  this  <vInlon  It 
may  be  conceded  that  the  proceedliv  to  pro- 
cure an  order  to  Invest  these  funds  In  the 
county  court  was  a  proceeding  In  rem,  and 
not  in  personam.  We  do  not.  lumever,  un- 
dertake to  detennlne  in  this  case  whether 
or  not  it  was  a  proceeding  in  rem  or  In  per- 
sonam, since,  as  we  view  this  case,  such 
determination  is  unnecessary.  It  seems  that 
the  guardianship  of  the  four  minor  defend- 
ants was  pending  In  the  county  court  of 
Mayes  county  as  one  caae^  althongh  the 
guardian  of  said  minors  had  in  his  pos- 
session funds  belonging  to  them  in  differ- 
ent amouDt&  It  is  therefore  contended 
by  counsel  for  plaintiff  that,  since  these  funds 
were  in  his  possesidon  as  goardlan  by  ap- 
pointment made  for  the  four  minon  in  one 
case;  the  order  to  invest  the  sum  of  $1«250 
in  question  was  In  rem,  and  It  could  reach 
that  particular  sum  at  money  beltmging  to 
one  of  the  minors  under  the  Jurisdiction  of 
the  county  court 

The  petition  of  plaintiff  for  the  investment 
ot  this  sum  advised  the  county  court  that 
he  had  the  sum  of  $1,250  belonging  to  Thomas 
J^erson  Pace  for  investment ;  thereupon  the 
eoart  ordered  that  he  invest  said  sum  belong- 
ing to  Thomas  Jefferson  Pace  in  such  real 
estate.  This  order  could  only  affect  funds 
belonging  to  Th<»nas  Jefferson  Fac^  even 
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though  It  be  In  rem;  tlie  estate  upon  wWch 
the  order  of  the  cotirt  operated  was  the  es- 
tate of  Thomas  Jefferson  Paca  His  estate 
was  the  res  affected  by  the  proceeding,  and 
not  the  estate  of  the  other  three  minors. 
C!otmsel  tor  plaintlfC  has  dted  no  authority, 
nor  have  we  been  able  to  find  any,  holding 
that,  in  a  case  like  this,  where  estates  <^ 
several  minora  were  under  guardianship,  an 
order  made  in  a  proceeding  to  Invest  funds, 
which  by  mistake  were  alleged  to  belong  to 
one  of  the  wards,  and  which  directed  the 
investment  nt  fnndB  belmglDg  to  said  minor, 
would  bind  the  estates  of  the  other  wards. 
It  is  apparent  that  many  reasons  might  exist 
in  sudi  a  case  where  the  investment  would 
be  advisable  and  proper  fior  one  of  the  wards 
when  It  might  be  wta(^  inadvisable  or  im- 
pnpa  for  others  of  snch  wards. 

It  aeons  clear  to  us  that  an  order  of  the 
ooort  directing  a  gnardian  to  invest  funds 
belonging  to  one  ward  under  his  guardianship 
can  afford  no  protection  to  the  guardian  If 
the  funds  tie  actually  invests  belong  to  other 
wards  under  his  gaardtansMp,  and  this  with- 
out regard  to  whether  or  not  his  appoint- 
ment was  made  in  one  or  several  proceed- 
ings. It  seems  to  ns  that  the  plalntia,  If 
he  had  by  mistake  Invested  the  funds  ot  a 
stranger  to  the  guardianship  which  happok- 
ed  to  be  in  his  hands  and  taken  title  to  the 
real  estate  purchased  in  the  name  of  one 
of  his  wards,  could  as  well  inv<^e  the  aid 
of  a  court  of  equity  to  declare  a  trust  in 
favor  of  the  stranger  as  he  can  in  the  In- 
stant case  invoke  its  aid  to  declare  a  tmst 
In  favor  of  his  other  wards. 

The  petition  of  plaintiff  does  not  allege 
facts  sufficient  to  authorize  a  court  of  equity 
to  declare  a  trust  in  favor  of  the  minor 
defendants  Boea  L.  Pace,  James  W.  Pace,  and 
Carrie  May  Pace,  nor,  since  It  falls  to  allege 
that  plaintiff  has  accounted  for  the  funds 
of  said  last-named  minors  mistakenly  In- 
vested in  this  real  estate,  does  It  state  facts 
snffldent  to  authorize  a  troat  to  be  declared 
in  favor  of  the  plaintiff. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

FEB  CURIAM.   Adopted  in  whole. 


FUSS  V.  OOCANNOUER.   (No.  8725.) 
(Supreme  Court  of  Oklahoma.   May  14,  1918.) 

fSyUabuM  by  iht  Court.) 

1.  Appbal  and  Eteaoa  ^=>837(11>— -Tbiai.  «=3 
16G(2)  —  DXUTTBBIS  TO    EVIDENCE  -~  DlSBE- 
OABDINQ  INCOMPCTENT  EviDsnCE. 
In  considering  a  demurrer  to  the  eridence, 
the  trial  court  may  disregard  incompetent  tes- 
timony, admitted  over  proper  objections,  and 
on  appeal  to  this  court  from  a  ruling  sustalnioff 
a  demurrer  to  the  evidence,  incompetent  evi- 
dence, admitted  over  objection,  will  not  be  con- 
sidered for  the  purpose  of  reversing  atich  ruling. 


2.  WrTNESSES   «=s>159(8)  — OOUPBIBNOT— IK- 

pzjxD  Contract  with  Decedent. 
Under  the  provisions  of  section  5049,  R.  L. 
1910,  a  party  to  a  action  against  the  ad- 
ministrator of  tiie  estate  of  a  decedent  ia  in- 
competent to  testify,  in  his  own  behalf,  to  facts 
which  will  raise  an  implied  contract  between 
such  party  and  the  decedoit. 

3.  Appeal  and  Bbbob  ^b997(2)— Rbvuw— 
Demusbeb  to  £7vidbnob. 

When  there  is  no  com{Ktent  evidence  rea- 
sonably tending  to  support  the  plaintiETs  case, 
the  Judgment  oz  the  trial  court,  sustaining  a  de- 
murrer to  plaintiff's  evidence,  will  not  be  re- 
versed. 

Commisslcmers'  Opinion,  Division  No.  1. 
Error  from  District  Oonr^  Pawnee  County; 
Conn  Linn,  Judge. 

Action  by  Q.  B.  Fuss  against  G.  H.  Cocan- 
nouer,  as  administrator  of  the  estate  of 
Margaret  Cocannouer,  deceased.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Edwin  R.  McNeill,  of  Pawnee,  for  plaintiff 
In  error.  Claude  C.  McCollum,  of  Pawnee, 
for  defendant  in  error. 

RUMMONS,  C.  This  action  was  com- 
menced by  the  plaintiff  in  error,  plaintiff  be- 
low, against  the  administrator  of  the  estate 
of  Margaret  Cocannouer,  deceased,  to  recov- 
er the  sum  of  $350  lent  by  the  plaintiff  to 
decedent  to  purchase  the  improvements  up- 
on a  homestead  situated  in  Pawnee  county. 
Plaintiff  had  ttieretofore  presented  his  claim 
for  said  sum  to  the  administrator,  which 
claim  was  disallowed.  At  the  trial  the  court 
sustained  a  demurrer  to  the  evidence  of  the 
plaintiff  and  rendered  Judgment  for  the  de- 
fendant, to  reverse  which  the  plaintiff  pros- 
ecutes this  proceeding  in  error. 

The  substance  ct  the  material  testimimy 
for  plaintiff,  as  set  forth  in  his  brief,  la  that 
of  one  George  W.  Hall,  witness  for  defend- 
ant, who  testified  as  follows: 

"Mrs.  Cocannouer  seemed  to  be  very  desirous 
of  getting  this  land  in  some  way  as  a  home, 
but  said  she  did  not  have  any  money,  and  she 
was  getting  pretty  old,  and  did  n(A  aee  bow 
she  could  nu^e  this  expense.  Mr.  Fuss  said 
in  substance  that  if  she  wanted  the  land,  and 
wanted  to  go  ahead  with  the  contest,  that 
would  get  through  with  it  some  way,  meaning 
as  I  understood  it  that  he  would  furnish  the 
money  necessary  and  that  she  could  settle  with 
him  later.  After  some  further  conversation 
Mrs.  Cocannouer  said  in  substance  ttiat  it 
seemed  like  going  to  a  whole  lot  of  trouble  and 
expense,  but  that  be  (meaning  Mr.  Fuss)  would 
get  it  all  back  some  day,  or  words  to  that  ef- 
QKt.  *  *  *  It  was  my  undoiAanding  at  tine 
time  that  Mr.  O.  B.  Fuss,  was  advancing  the 
money  to  make  the  paym«it  Q.  Did  you  have 
any  conversation  with  Mrs.  Cocannouer  about 
this  transaction  at  any  time  after  said  contest 
was  finally  settled?  A.  About  the  year  1902  or 
1903  I  called  on  Mrs.  Cocannouer  at  her  home 
on  the  land  in  question  to  arrange  for  a  set- 
tlement for  money  still  due  me  as  attorney  in 
looking  after  this  contest  case.  This  was  at 
her  home  on  the  land  in  question  or  above  de- 
scribed. In  this  conversation  we  bad  some 
talk  about  the  mon^  that  was  due  Mr.  Fuss, 
whidi  had  been  advanced  by  lum  in  payment 
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Cor  these  improvements  and  the  contest  ez- 
peoses.  I  do  not  now  remember  definitely  just 
what  proposition  I  submitted  to  her,  but  I  do 
rememtier  that  she  told  me  sbe  did  not  want  to 
do  any  thing  at  that  time,  because  one  of  the 
boys  objected,  and  she  had  to  rely  on  him  to 
some  extent  for  a  living,  but  sbe  intended  to 
fix  it  eo  that  Gewge  (meaning  G.  B.  Fuss) 
would  get  all  that  was  coming  to  him  aome 
day." 

The  plaintiff,  over  the  obJectlMi  of  the  de- 
feodant,  testified  aa  follows; 

"Q.  Did  you  have  any— pay  any  money  to 
Mr.  Muenzenmeier  of  Junction  City,  Kan.  A. 
I  did.  Q.  State  the  amount  that  you  paid  to 
Mr.  Muenzenmeier.  A.  I  paid  htm  about  $2S0. 
Q.  I  will  hand  you— at  that  time  did  you  ex- 
ecute a  mortgage?  A.  I  did.  Q.  I  will  hand 
you  that  exhibit,  and  ask  you  If  that  is  the 
mortgage  yon  gave  for  the  security  of  that  mon- 
ey. A.  That  is.  Q.  Waa  that  money  paid  by 
you  afterwards?  A.  Yes,  sir.  Q.  What  was 
the  consideration  for  the  giving  of  that  mort- 
gage— what  was  the  m<Hiey  for?  A.  It  was  the 
heir  of  the  relinquishment  fw  the  improre- 
maits." 

[1]  Id  Nance  t.  Oklahoma  Fire  Insurance 
Co.,  31  Okl.  208,  120  Fac.  948,  38  U  R.  A. 
(N.  S.)  426,  this  court  says: 

"In  considering  a  demurrer  to  the  evidence, 
a  trial  court  may  disregard  incompetent  tes- 
timony admitted  over  proper  objections ;  and, 
on  appeal  to  this  court  from  a  ruling  sustaining 
a  demurrer  to  the  evidence,  inc(HnpeteDt  evi- 
dence admitted  over  objection  will  not  be  con- 
sidered for  the  pnrpoae  of  terenring  such  rul- 
ing." 

See  Bank  of  Oommerce  of  Balaton  t.  Gas- 
kill.  44  Okl.  728,  145  Pac.  1131 ;  GUnton  Na- 
tional Bank  T.  McKenn<ni,  26  Okl.  836,  110 
Pac.  e^. 

[2]  Applying  this  role  to  the  Instant  case, 
was  tbere  any  competent  evidence  to  sustain 
a  verdict  tor  the  plaintiff?  Section  S048,  R. 
L.  1910,  provides  aa  follovs: 

"No  party  to  a  dvll  action  shall  be  allowed 
to  testify  in  hia  own  behalf,  in  respect  to  any 
transaction  or  communication  had  personally 
by  such  party  with  a  deceased  person,  when 
the  adverse  party  is  the  executor,  adminis- 
trator, heir  at  law,  next  of  kin,  surviving  part- 
ner, or  assignee  of  such  deceased  person,  where 
sucb  party  had  acquired  title  to  the  cause  of 
action  immediately  from  such  deceased  person." 

In  ConkUn  v.  Yates,  16  OkL  266,  83  Paa 
010,  the  territorial  Supreme  Court  says: 

"Counsel  for  plaintiff  in  error  argues  that 
the  statute  forbids  only  communications  had 
'personally'  with  the  deceased ;  that  is,  that 
the  statute  only  contemplates  preventing  one 
party  from  tesmying  as  to  conversations  had 
with  the  deceased.  We  do  not  agree  with  this 
contention.  The  evident  pur^e  of  the  statute 
18  to  prohibit  a  party  testifymg  in  his  own  be- 
half in  respect  to  any  transaction  or  communi- 
catiw  had  with  a  deceased  person  individually. 
To  hold  otherwise  would  open  the  door  for  the 
greatest  fraud,  and  this  because  the  lips  of  his 
adversaiy  are  closed  by  death,  and  be  cannot 
be  heard  to  give  his  version  of  the  oonveiaa- 
tlon." 

The  case  last  cited  was  quoted  with  ap- 
proval In  MacDtHuld  v.  McLaughlin  et  ux., 
82  OkL  684,  128  Pac.  168.  where  this  court 
says: 

"No  party  shall  be  allowed  to  testify  in  his 
own  behalf,  in  reflpect  to  any  transaction  or 


communicaticm  had  personally  by  such  party 
with  a  deceased  person,  when  the  adverse  party 
is  the  executor,  a^nmistrator,  heir  at  law, 
next  of  kin,  survlvii^  partner,  or  assignee  of 
such  deceased  person,  where  th^  have  acquired 
title  to  the  cause  of  action  Inunediatalj  from 
such  deceased  person," 

[8]  There  was  no  competent  evidence  In 
the  record  of  any  express  contract  between 
plaintiff  and  the  decedent,  and  under  the 
foregoing  rule  the  evidence  of  the  plaintiff 
that  he  had  expended  the  sum  of  about  9260 
for  the  use  and  benefit  of  the  defmdant  was 
also  Incompetent,  for  the  reason  that.  In  an 
actltm  upon  an  Implied  contract  with  the  de- 
cedent, the  plalntUC  la  not  competent  to  tes* 
aty  in  his  own  behalf  to  Cacte  which  would 
raise  such  an  Implied  contract  ^nie  tacts 
from  which  an  Implied  contract  mlffht  be 
inferred  constitute  a  part  of  the  tranaactkm 
with  the  decedent,  and  therefore  evldaioe  as 
to  such  facts  ocHuea  within  the  IzihiUaon  of 
such  statute.  40  Oyc  2318;  12  Enc.  Br.  888; 

The  evidence  of  the  witnees  Hall  was 
clearly  Incompetoit  to  estabUsh  an  express 
contract  between  plalntlfl  and  decedent,  for 
the  reason  that  he  does  not  testify  to  any 
conversation  between  plaintiff  and  decedoit 
whidi  would  show  an  express  contract  be- 
tween them  for  the  plalntlfl  to  furnish  mon- 
ey to  the  decedent,  but  only  tesdfles  to  Ids 
understanding.  His  testimony  as  to  the  con- 
versation with  the  decedoit  after  she  bad 
acquired  and  made  settl«nent  vpoa  the 
homestead  is  probably  sufficient  to  establish 
an  admiarion  of  liability,  but  Uie  amount 
thereof  Is  nowhere  fixed  by  any  competent 
evidence.  When  there  la  no  competent  evi- 
dence reasonably  tending  to  sni^ort  the 
plaintiff's  case,  the  judgment  of  the  trial 
court  BUBtalnlng  a  demurrer  to  tibe  plalntUTs 
evidence  will  not  be  reversed. 

The  judgment  of  the  trial  court  should 
be  affirmed. 

PER  GCBf  AM.   Adopted  In  whole. 


AHEBICAN  NAT.  BANE  OF  STIGLBR  v. 

FUNK.   (No.  811&) 
(Supreme  Oourt  of  Oklahoma.   M^  14.  ^&) 

(SvUabua  by  1h$  Court.) 

1.  Banks  and  Bakeino  «=»154{$  —  Evi- 
DSNci  <S9408(4— Deposit  Suf— Bmci^ 

EkPUlTATION. 
A  deposit  slip  issued  by  a  bank  Is  but 
prima  facie  evidence  that  Uie  bank  received 
the  amount  of  the  deposit  on  the  date  shown  by 
the  dqwsit  slip.  It  has  the  same  tbrce  and 
effect  as  that  of  any  other  form  of  leoelpt,  and 
is  open  to  explanation  aa  to  the  conditlcKis 
surrounding  the  depcwit,  and  the  circumstances 
under  which  it  was  given  may  be  inquired  into. 

2.  Attorhet  and  Client  «=>182(1)— Lisn— 
Fees  ob  Gbnekai.  Balance— Loss. 

An  attorney  at  law  has  a  genmd  possts 

sory  or  retaining  Hen  on  property  or  money 

of  his  client  In  his  bands  for  his  fees  or  for  any 
general  balance  due  him  from  bis  client,  and 
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«ach  a  lien  Is  not  loM  white  the  money  is  still 
under  the  control  of  the  attorney's  agent. 

3.  Banks  and  Banking  9=3lS4(8)  — Oondi- 
TiONAL  Deposit  —  Knowi^doe  of  Condi- 
tions—Liabiutt— Evidence. 

Evidence  In  this  case  examined,  and  held 
ii)  that  ttie  deposit  made  by  a  third  person  to 
the  credit  of  the  plaintiff  was  a  conditional 
deposit;  (2)  that  she  and  the  bank  had  knowl- 
edge of  the  conditions  under  which  the  deposit 
was  made ;  and  (3)  that  the  bank  was  not  liable 
to  the  plaintiff  for  charging  to  her  account  the 
sum  of  ^38Si.60  paid  by  it  to  the  person  law- 
fully entitled  to  the  poissession  of  such  sum  of 
money. 

4.  Appeal  and  EteBOB  ^»1010(1.  2)— Bbvow 

— PiNDiNoa— SumciENCT  OP  Evidence. 
Where  there  is  any  evidence  reasonably 
tending  to  support  the  findings  of  the  trial 
court,  they  should  not  be  disturbed  by  the 
Supreme  Court;  but  where,  after  a  careful 
examination  of  all  the  evidence  in  the  case,  it 
is  found  that  there  is  not  any  competent  evi- 
dence to  sustain  the  findings,  uie  cause  will  be 
reversed. 

Error  from  County  Court,  Haskell  Coonty ; 
Wm.  L.  Crittendon,  Judge. 

Action  by  Mrs.  Margaret  B.  Fnnk,  as  ad- 
ministratrix of  the  estate  of  H.  H.  Funk, 
deceased  against  the  American  National 
Bank  of  SUgler,  OkL  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Beversed 
and  remanded,  with  Instcuctitnis  to  grant  a 
new  trial. 

J.  B.  Forrr  and  SL  -a  Hotter,  botb  of 
Muskogee,  for  plaintiff  in  error.  T.  T.  Var- 
ner,  ot  Poteau,  for  defendant  In  orror. 

RAINBT,  J.  Mrs.  Margaret  B.  Funk,  as 
administratrix  of  the  estate  of  E.  H.  Funk, 
deceased,  instituted  this  action  In  the  coun- 
ty court  of  Haskell  county,  OkL,  against  the 
American  National  Bank  of  Stlgler,  OkL, 
for  the  recovery  of  the  sum  of  ^398.50, 
claimed  by  her  as  a  balance  due  from  a  sum 
of  money  deposited  in  said  bank  to  her  cred- 
it, as  administratrix.  The  defendant  plead- 
ed that  it  had  made  payment  In  full  to  the 
plaintiff  of  all  sums  duev  her  by  virtue  of 
said  deposit.  A  jury  was  waived,  and  the 
cause  was  tried  to  the  court,  which  resulted 
in  a  verdict  for  the  plaintiff,  to  reverse 
which  Judgment  the  defendant  has  brought 
the  case  to  this  court.  The  parties  will  here- 
inafter be  referred  to  as  they  appeared  in 
the  county  court 

[3]  The  circumstances  out  of  which  the 
controversy  arose  are  substantially  as  fol- 
lows:  During  the  year  1912,  U.  H.  Fnnk, 
deceased,  employed  J.  B.  Furry  and  Robert 
A.  Zebold,  as  his  attorneys,  to  Institute  suit 
to  foreclose  a  mortgage  on  the  property  of 
the  Stlgler  Light  &  Power  Company,  which 
resulted  in  a  judgment  for  the  plaintiff  and 
a  decre^  of  foreclosure  of  the  mortgage.  The 
property  was  sold  under  the  mortgage,  and 
after  a  stubborn  contest  the  same  was  con- 
firmed by  the  district  court,  and  sheriffs 
deed  Issued  on  March  1, 1913.  The  property 
was  sold  for  more  tlian  enough  to  satis^  the 


judgment,  and  Mrs.  Funk's  daim  was  paid 
In  full,  together  with  the  STim  of  f200  attor- 
ney's fees,  the  amount  provided  for  in  the 
mortgage.  Upon  coofliiDation  of  the  sale  the 
sheriff  of  HaAell  county,  James  Keese,  gave 
his  check  tot  the  foil  amount  (tf  the  Judg- 
ment, payable  to  3.  B.  Furry  and  B.  A.  Ze- 
bold,  In  the  ram  of  $14,908.83.  Before  the 
sale  was  confirmed  Mr.  Funk  died,  and  hla 
wife,  Margaret  R  Funk,  was  app(^ted  ad- 
Mnlatratrlz  of  hla  estate.  Mr.  R.  A.  Zebold, 
Mie  of  the  attcnneys  orl^nally  employed,  re- 
sided In  Muskogee,  Okl.,  at  the  time  of  hia 
employment,  but  In  June,  1912,  moved  to 
Stlgler,  where  he  became  connected  with  the 
American  NatlodMl  Bank  In  the  capacity  of 
cashier.  While  «is  name  appears  record 
as  one  of  counsel  until  the  caae  was  conclud- 
ed he  testified  that  he  was  not  connected 
with  the  case  after  June,  1912.  Mr.  Furry 
charged  an  additional  attnrney's  fee  of  $250 
to  that  named  In  the  mortgage,  and  expenses 
incurred  on  various  trips  to  Stlgler,  in  the 
sum  of  $23.50,  and  so  notified  Mr.  Boy  Funk, 
a  son  of  the  plalntlfl.  The  sale  was  con- 
firmed after  banking  hours  on  March  1, 
1913,  and  Mr.  Fntry,  being  anxious  to  catch 
a  train  btnA  to  Muskogee,  Okl.,  gave  positive 
instructions  to  Mr.  Zebold  to  collect  the 
money  on  the  sheriffs  sale,  to  remit  him 
$398.50,  the  balance  due  on  hia  fee  in  the 
case,  $125  having  been  paid  during  the  life- 
time of  M'r.  Funk.  It  seems,  however,  that 
Mr.  Zebold,  being  anxious  to  secure  the  de- 
posit for  the  American  National  Bank  of  the 
full  amount  of  the  sum  collected  on  the  judg- 
ment, which  deposit  had  been  promised  to 
him  by  the  representatives  of  the  Funk  es- 
tate, on  the  suggestion  of  Koy  Funk  deposit- 
ed the- entire  sum  to  the  credit  of  Mrs.  Funk, 
as  administratrix  of  the  estate,  and  deliv- 
ered the  d^oslt  slip  to  Roy  Funk.  How- 
ever, he  explained  to  Roy  Funik  at  the  time 
the  dep<»lt  was  made  that  it  was  subject  to 
Furry's  claim  in  the  sum  of  $398.60;  that 
said  amount  would  have  to  be  paid  Mr.  Fur- 
ry by  Mrs.  Funk  by  check,  or  that  he  would 
pay  the  same  and  charge  it  to  her  account 
With  reference  to  tlie  instructions  given 
Mr.  Zebold,  Mr.  Furry's  testimony  is  as 
follows: 

"I  instructed  him  to  get  the  <die<^  from  the 

sheriff,  Jamea  Keese,  for  the  amount  of  the 
judgment  and  coats  the  plaintiff  was  entitled 
to  in  that  action.  The  amount  was  $14,858.93. 
I  believe  that  amount  included  ^SO  for  at- 
torney's fee  collected  trcaa  the  defendants  in 
that  case  aa  a  part  of  the  costs.  I  told  Mr. 
Zebold  to  collect  the  money  on  the  sheriff's 
check  and  remit  to  me  $398.50,  which  was  the 
balance  of  the  attom^s  fee  whldi  I  charged 
in  the  case.  There  had  prevloosly  been  paid 
$125  by  Mr.  Funk  to  apply  on  attorney's  fee 
and  my  fee  in  the  case  would  be  $500,  and  that 
my  expenses  from  the  number  oiE  trips  tliat  I 
had  made  to  Stigler  and  back  In  attending 
court  in  that  case.  I  never  at  any  thne  author- 
ized the  bank  to  deposit  that  money  to  Mrs. 
Funk's  credit  or  any  part  of  it  to  her  credit. 
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I  didn't  at  any  time  know  that  Mrs.  Funk  in- 
tended to  carry  any  deposit  in  the  American 
National  Bank.  Mj  iastructions  were  to  col- 
lect the  money  on  the  check  and  remit  to  Mrs. 
Punk  the  amount  of  the  judgment  after  deduct- 
ing the  amount  of  the  fee  I  charged  in  the  case 
and  my  expenses.  I  told  Roy  Funk  the  day, 
on  March  Ist,  that  the  fee,  rixht  here  in  the 
court  room,  in  the  presence  of  lb.  Curry,  Uiat 
the  fee  would  be  fCOO." 

Mr.  Zebold,  one  of  the  wltnesfles  placed  oa 
the  stand  by  plaintiff  as  her  witness,  with 
referoice  to  taow  the  deposit  was  made,  tes- 
tified as  follows: 

"Upon  the  evening  of  Marcb  1,  1918,  after 
banking  hours,  approximately  6  o'clods,  you 
(Judge  PiftTj)  delivered  a  check  by  James 
Keese  for  $14,959.%  and  th^  check  was  pay- 
able to  yourself  and  myself.  Hour  instructions 
to  me  were  to  take  the  cfaeS,  collect  and  re- 
mit you  1396.50,  and  to  pay  the  balance  to 
Margaret  B.  Funk,  administratrix  of  the  es- 
tate of  H.  H.  Funk,  deceased.  I  took  the  check, 
went  over  to  the  bank,  went  in  some  time  be- 
tween 6  o'clock  and  7  o'dock,  made  a  deposit 
ticket  in  the  name  of  Margaret  B.  Funk,  ad- 
ministratrix of  the  estate  of  H.  H.  Funk,  de- 
ceased, and  entered  the  check  for  $14,959.%, 
made  a  duplicate  of  that  deposit  ti<±et,  and  de- 
livered tilt  duplicate  to  Koy  B.  Funk,  and 
told  him  that  bis  mother  waa  to  send  Judge 
Furry  a  check  for  $398.60..  and,  in  the  event 
that  she  did  not  do  so,  that  the  sum  would  be 
charged  against  this  account  and  remitted  to 
Judge  Furry,  because  I  bad  received  those 
instructions  from  him  when  he  delivered  to  me 
the  check  for  deposit  •  •  ♦  Q.  Didn't  you 
deposit  the  check  In  the  name  of  this  plaintiff  in 
the  way  you  did  at  the  suggestion  of  Mr.  Funk, 
after  some  protesting  on  your  part?  A.  I  did. 
Q.  Just  state  to  the  court  what  was  said.  A. 
I  told  Roy  what  my  instructions  were  to  de- 
duct the  $398.60  from  it,  and  from  him  I 
received  authority  to  give  his  mother  a  deposit 
for  this  judgment,  or  rather  it  had  been  the 
understanding  between  us  that  I  was  to  have 
the  benefit  of  the  deposit  or  until  tbey  sought 
new  fields  of  investment.  Roy  said  bis  mother 
would  feel  better  about  it  if  she  could  issue 
check  for  that  amount,  $39S.50,  to  you.  Under 
those  conditiODS  I  issued  this  deposit  ticket,  of 
which  this  copy  introduced  here  is  a  duplicate, 
and  delivered  this  duplicate  to  Roy  Funk  with 
that  understanding,  and  told  bim  that  his  moth- 
er was  to  send  me  a  check,  and  if  she  did  not 
I  would  charge  it  to  her  account;  that  I  had 
received  the  check  from  you  with  those  in- 
structions. Q.  Did  you  notify  Mrs.  Funk  of 
the  conditions  or  instructions  under  which  the 
deposit  was  made?  A-  I  did.  Q.  When?  A. 
I  dictated  a  letter  on  March  3d.  This  deposit 
was  made  after  banking  hours  on  Saturday- 
showed  on  Monday's  buamess.  I  dictated  a  let- 
ter to  Mrs.  Funk,  whKb  was  written  on  March 
4th,  the  next  day  or  the  day  after,  and  ex- 
plained to  her  just  how  the  case  had  been  ter^ 
minated,  and  gave  her  all  the  details  relative 
to  yoor  chatv«  f<^  attorney's  fee  and  the  con- 
ditions surrounding  this  deposit.  I  was  to 
write  a  letter  to  ois  mother  explaining  this 
deposit,  and  he  was  to  do  the  same  vertially. 
Q.  At  the  time  you  had  this  conversation  with 
Roy  B.  Punk  at  the  bank  about  depositing  this 
sum  in  his  mother's  name,  I  will  ask  you  wheth- 
er he  didn't  state  at  that  time  be  would  see  that 
hia  mother  sent  a  check  for  the  amount  due  me 
for  the  sum  of  $396.50?  A.  lOuit  ia  my  recol- 
lection of  the  conversation." 

There  was  Introduced  In  evidence  the  let- 
ter written  by  Mr.  Zebold  to  Mrs.  Funk.  In 
tbla  letter,  whlt^  is  quite  long,  Mr.  Zebold 
gave  tlie  lilstory  of  the  case  in  some  detail 
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explaining  the  ardnons  and  valtiable  services 
rendered  by  Mr,  Furry  in  the  case;  stated 
that  the  writer  was  not  entitled  to  and  did  not 
claim  any  part  of  the  fee,  but  that  the  fee 
charge  by  Mr.  Furry  was  very  reasonable. 
R^tlve  to  the  omditkm  of  the  dciKMlt  the 
letter  reads  as  follows: 

"Knowing  yon  quite  well,  I  deviated  from  the 
line  of  instructions  received  from  the  judge, 
and  gave  you  credit  in  the  bank  for  the  $14,- 
959.9S,  snhject,  of  course,  to  the  cfrndidons  sur- 
rounding Uie  deposit,  and  I  am  awaiting  a 
check  fran  yon  for  the  attorney  fees  and  ex- 
penses in  the  matter." 

Mrs.  Funk  did  not  send  the  check  as  re- 
guested  by  Mr.  Zebold,  but  Instead  sent  only 
$135,  whldi  was  refused.  Mr.  Furry  then 
drew  on  Mr.  Zebold,  personally,  for  $^8.50, 
which  draft  was  paid  by  Mr.  Zebold  and 
charged  to  the  account  of  Mrs.  Fnnk.  The 
record  further  shows  that  Roy  Funk  made  no 
objection  at  any  time  to  the  fee  charged,  but 
suggested  to  Mr.  Zebold  that  he  was  without 
authority  to  allow  it.  He  farther  testified 
that  he  had  no  authority  in  the  premises  oth- 
er than  to  receive  the  d'eposlt  slip. 

Under  the  above  state  of  facts,  the  trial 
court  found  for  the  plalntUF,  doabtless  on  the 
theory  that  the  bank  was  bonnd  by  and  could 
not  dilute  the  d^slt  slip^ 

Gonnsd  for  defendant  cMit»d  that  <m  the 
undisputed  testtmoqy  In  this  case  and  the 
conceded  facts  tf^at  tba  Judgment  ot  the  court 
18  wrong  as  a  matter  of  law,  and  ooons^  for 
plaintiff  say  that  the  sole  question  Is  whether 
the  defendant  was  legally  Justified  In  paying 
the  draft;  drawn  on  Ur.  Zebold  1^  Mr.  Furry 
and  charging  the  amount  thereof  to  the  ac- 
count of  the  plelnUfl. 

[1]  A  deposit  slip  Is  but  ivlma  fade  evi- 
dence that  the  bank  received  the  amount  of 
the  deposit  m  the  date  ttmrdn  stated.  It 
has  the  same  force  and  effect  as  that  of  any 
other  form  of  reodpt  and  is  open  to  ezpla- 
natlm  as  to  the  conditions  surrounding  tlie 
dQ;>oslt,  and  the  circumstances  under  which  it 
was  given  may  be  Inquired  into.  Hou^  t. 
First  Nat  Bank  of  Oelw^  173  Iowa.  48, 155 
N.  W.  163;  Keoi  T.  Bedcman  et  al.,  68  Iowa, 
672,  24  N.  W.  270;  First  Mat  Bank  ot  Union 
MUls  T.  Clark,  134  N.  T.  868,  82  N.  E.  88,  17 
L.  R.  A.  680;  Davis  t.  Lenawee  County  Sav- 
ings Bank.  58  Mich.  163, 18  N.  W.  629;  Stair 
V.  Tork  Nat  Bank,  65  Pa.  864,  93  Am.  Dea 
759. 

This  Is  especially  so  where  the  deposit  is 
made  by  the  depositor  in  the  name  of  a  third 
person.  The  applicable  principle  Is  well  stat- 
ed by  Tiffany  In  bis  work  on  Banks  and 
Banking,  par.  16,  p.  42,  aa  follows: 

"Where  a  dcoosit  is  made  in  the  name  of  a 
third  person,  the  bank  must  make  payment  to 
such  person,  in  the  absence  of  any  adverse 

claim  by  the  actual  depositor  or  another.  The 
actual  depositor  has  a  right  to  demand  pay- 
ment from  the  bank  if  the  money  deposited  was 
his  own,  and  be  did  not  intend  to  transfer  the 
beneficial  ownership  of  the  deposit  to  the  per* 
son  in  whose  name  it  was  maae.** 
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[41  We  nnderstand  from  tbe  brief  of  coud- 
sel  for  plaintiff  that  he  concedes  that  the 
baok  may  show  that  the  deposit  was  a 
conditional  deposit,  but  counsel  contend  that 
the  question  as  to  whether  the  deposit  in 
this  case  was  a  conditional  deposit  was  a 
question  of  fact,  that  the  trial  court  deter- 
mined against  the  defendant,  and  for  that 
reason  the  Judgment  should  not  be  disturbed. 
This  position  is  obviously  correct  if  the  evi- 
dence In  the  record  reasonably  tends  to  sup- 
port the  judgment.  We  hare  carefully  read 
and  considered  all  of  the  evidence  in  the  rec- 
ord, and  have  concluded  that  the  judgment 
is  not  reasonably  supported  by  the  evidence. 

[2]  It  Is  a  well-settled  proposition  of  law 
that  an  attorney  has  a  general  possessory  or 
retaining  Hen  on  property  or  money  of  his 
client  in  his  hands  for  the  fees  or  for  any 
general  balance  due  him  from  his  client 
6  Corpus  Juris.  770;  2  Ruling  Case  Law, 
«S  160-152,  inc.,  pp.  1063,  1064.  While  such 
a  lien  depends  ui>oa  the  attorney's  posses- 
sion, and  is  lost  if  possession  is  voluntarily 
relinquished  to  the  client,  we  do  not  think, 
under  the  facts  of  this  case,  ttiat  such  pos- 
session was  voluntarily  relinquished,  but,  on 
the  contrary,  was  retained.  As  we  have  read 
the  record,  the  uncontradicted  and  undisput- 
ed evidence  in  the  case  showa  that  Mr.  Ze- 
bold  was  not  acting  in  the  capacity  of  an  at- 
torney for  Mrs.  F'jnk  when  he  received  the 
check  from  the  sheriff  in  payment  of  the 
Judgment,  but  was  acting  as  the  agent  of  Mr. 
Furry,  who  had  the  retaining  lien  on  the 
funds  represented  by  the  sheriffs  check. 
The  pmisession  of  Mr.  Zebold  was  that  of 
Mr.  I\]rr7,  and  control  over  that  part  of  the 
proceeds  of  the  judgment  claimed  as  a  fee, 
to  wit,  $398.50,  and  the  possession  of  the 
same,  was  never  voluntarily  surrendered  by 
Mr.  Zebold  to  Mrs.  Funk.  So  far  as  the 
bank  was  concerned,  Mr.  Wurrj,  through  his 
agent,  BtUl  retained  control  and  constructive 
posseffilcm  <tf  this  part  of  the  fond.  This 
control  and  possesirion  did  not  In  any  wise 
preclude  Mrs.  Funk  from  litigating  with 
Mr.  Furry  the  reasonableness  of  the  fee 
charged  him.  The  record  discloses  that 
the  fee  charged  was  very  reasonable  for  the 
services  performed,  and  no  other  claim  Is 
made.  It  seems  that  Mrs.  Funk  has  brought 
suit  against  the  bank  <m  what  she  assumes 
to  be  her  technical  legat  rights.  But  since 
the  bank,  through  Mr.  Zebold,  its  cashier, 
had  recognized  the  claim  of  Mr.  Furry  to  tbe 
amount  of  the  fund  claimed  by  him,  and  Is- 
sued the  deposit  slip  on  this  understanding, 
and  with  notice  to  Mrs.  Funk  as  to  the  con- 
ditions surrounding  the  deposit,  the  bank 
not  only  had  the  right,  but  it  was  its  duty, 
to  pay  the  amount  due  Mr.  Furry  upon  his 
demand,  and  to  charge  the  same  to  the  ac- 
count of  Mrs-  Funk,  to  whose  account  It  had 
been  erroneously  deposited.  In  violation  of 
the  specific  instructions  given  by  Mr.  Furry. 


The  deposit  was  not,  In  fact,  made  by  Mrs. 
Funk,  and  she  was  only  entitled  to  have  de- 
posited to  her  credit  as  much  of  the  proceeds 
of  the  judgment  as  were  released  to  her  by 
Mr.  Furry  through  Mr.  Zebold. 

The  cause  Is  therefore  reversed  and  re- 
manded, with  instructions  to  grant  a  new 
trial.   All  the  Justices  concur* 


HARN  et  ui.  v.  INTERSTATE  BUILDING 
&  LOAN  CO.  et  aL    (No.  9281.) 

(Supreme  Court  of  Oklahoma.  April  9,  1918. 
Rehearing  Denied  June  11,  1918.) 

fSi/Uaiut  hy  th0  Court.) 

1.  Appeal  and  Errob  «=3ll70(6)— Reversal 

— SUBOTANTIAL    Er  BO  B—PBEM  AUTRE  TbIAL. 

To  compel  parties,  over  their  objection,  to 
proceed  to  the  trial  of  a  case  at  a  date  earlier 
than  ten  days  after  tbe  issuea  are  made  up,  as 
provided  by  section  5043,  Rev.  L&ws  1910.  1b 
a  denial  of  a  substantial  right  of  gndi  parties, 
and  is  prejudicial  error. 

2.  TbIAL  ^5— CoMPELLINO  PABTIEa  TO  Go 

TO  Tblal— Revehsiblk  Erbob. 
Where  the  issues  were  joined  with  the  plain- 
tiffs by  one  of  two  defendants  in  the  action,  and 
the  otner  defendant,  during  a  term  of  court,  vol- 
untarily made  his  apnearance  and  adopted  the 
answer  of  bis  codefenda'nt  on  condition  that  the 
case  proceed  to  trial  immediately,  it  was  re- 
versible error  for  the  trial  court  to  overrule  the 
motion  of  the  plaintifb  to  strike  the  case  from 
the  trial  do<^et  and  compefthem  to  go  to  trial 
over  their  objection. 

Sharp,  C.  J.,  and  Miley,  J.,  dissenting. 

Error  from  District  Court,  Oklahoma 
County ;  Geo.  W.  Clark,  Judge. 

Suit  by  W.  F.  Harn  and  wife  against  the 
Interstate  Building  &  Loan  Company  and 
another.  From  a  Judgment  sustaining  a  de- 
murrer to  plaintiffs'  evidence  on  their  first 
cause  of  action,  and  awarding  nominal  dam- 
ages only  on  their  second  cause  of  actl<m, 
they  bring  error.  Reversed  and  remanded, 
with  directions  to  grant  a  new  trial. 

W.  V.  Horn,  of  Oklahoma  City,  for  plain- 
tlftfl  In  error.  Wilson,  Tomerlln  ft  Bock- 
holts,  of  Oklahoma  Ci^,  tor  defendants  In 
error. 

BAINET.  J.  This  Is  an  appeal  from  a 
Judgment  sustaining  a  douurrer  to  the  evi- 
dence of  the  plalntUfa  on  th^r  first  cause 
of  action,  and  In  awarding  judgmmt  for 
nominal  damages  only  on  their  second  cause 
of  action,  in  a  suit  Instituted  by  Mr.  and  Mrs. 
W.  F.  Harn,  as  plaintiffs,  against  the  Inter- 
state Building  &  Loan  Company  and  I.  0. 
Enochs,  as  defendants.  The  parties  will  be 
designated  as  they  appeared  In  the  trial 
court. 

Mr.  I.  C.  Enochs,  one  of  the  defendants,  at 
the  time  of  the  institution  of  the  suit  was  a 
nonresident  of  the  state  of  Oklahoma,  and 
the  plaintiffs  attempted  to  obtain  service  on 
him  by  publication.  Mr.  Enochs,  by  his  at- 
torneys, Wilson,  Tomerlln  &  Buf^holts.  filed 
a  separate  special  appearance  and  motion  to 


«BBFor  otliar  euea  sm  buu*  toplo        KiBlT-NUMBBR  in  all  Kcy-Niimborfld  Dlcnta  and  Indexes 


Digitized  by 


Google 


1082 


172  PACIFIC 


BEPORTEB 


(OU. 


quash  the  sommons  attempted  to  be  served 
on  him  by  publication,  on  the  ground  that 
the  action  was  not  one  wherein  service  by 
publication  was  authorized  to  tie  made.  The 
motion  to  quash  was  properly  sustained  by 
the  trial  court,  for  the  reason  that  the  plain- 
tiffs, In  their  action,  sought  to  recover  a 
money  Judgment  only  against  Mr.  Enochs, 
and  neither  the  affidavit  nor  the  notice  by 
publication  brought  the  case  within  the  class 
of  cases  prorfded  tor  in  section  4723,  Hev. 
I^aws  Okl.  1910,  authorizing  such  service. 
Thereafter  plaintiffs,  by  leave  of  court,  filed 
a  supplemental  affidavit  and  motion  to  va- 
cate the  order  sustaining  Che  motion  ot  the 
defendant  Enochs  to  quash  the  service  by 
publication.  This  motion  was  overruled,  and 
exceptions  allowed  plaintiffs.  The  record 
then  discloses  the  following  proceedings: 

"By  Mr.  Harn:  Now,  if  vour  honor  pleasea,  I 
have  a  motion  here  that  I  will  read.  It  ia  a 
motion  to  strike  the  case  from  the  docket  (reads 
the  moti<Mi). 

"By  Mr.  Wilson:  Tour  honor,  at  this  time 
the  defendant  I.  C.  Enodis  agrees  to  enter  his 
appearance  In  this  case,  with  the  nnderstand* 
ing  that  he  adopts  the  answer  of  the  Interstate 
Building  ft  Loan  Company  as  his  answer  in  this 
case,  and  with  the  further  understanding  iJiat 
this  case  goes  to  trial  immediately. 

"By  the  Court:  Is  that  satisfactory? 

"By  Mr.  Ham:  No. 

"By  the  Court:  Vi>y? 

"By  Mr.  Ham:  Since  I.  O.  Enochs  ia  now 
in  the  case  we  are  not  ready  for  trial." 

Thereupon  Mr.  Harn  filed  the  motion  to 
strike  the  case  from  the  docket  and  for  a 
continuance,  in  which  It  was  alleged  that 
the  plaintiffs,  bad  been  informed  and  be- 
lieved that  Mr.  Enochs  was  at  that  time  In 
Oklahoma  City,  and  that  personal  summons 
could  be  served  on  him  by  the  sheriff  of  Ok- 
lahoma county.  This  motion  was  orermled 
by  the  court  In  the  following  language: 

"The  motion  for  continuance  will  be  over- 
ruled, the  defendant  I.  G.  Enochs  entering  hii 
appearance  in  this  action,  and  adopting  as  his 
answer  all  the  allegations  of  the  answer  ct  the 
Interstate  Bailding  &  Loan  Company. 

"By  Mr.  Harn:  The  plaintiffs  except" 

[1 , 2]  One  of  the  errors  assigned  for  re- 
versal of  the  judgment  ta  that  the  court 
erred  In  OTermUng  the  vaotlm  of  the  plain- 
tiffs for  a  continuance,  and  to  strike  the  case 
from  the  docket,  and  In  support  thereof 
counsd  for  plaintiffs  say  that  It  was  rerw- 
sible  error  for  the  court  to  force  the  plain- 
tiffs to  trial  at  a  time  when  the  issues  had 
not  been  made  up  for  tea  days,  and  that  said 
action  of  the  court- was  in  violatlou  of  their 
statutory  rights.  Section  0043,  Ben,  Laws 
Okl.  1010,  in  part,  reads  aa  follows: 

"Actions  shall  be  triable  at  the  first  term  of 
court,  after  or  daring  which  the  issues  therein, 
by  the  time  fixed  for  pleading  are,  or  shall  have 
been  made  up.  When  the  issues  are  made  up, 
or  when  the  defendant  has  failed  to  plead  with- 
in the  time  fixed,  the  cause  shall  be  placed  on 
ttie  trial  docket,  and  if  it  be  a  trial  case  shall 
ntand  for  trial  at  such  term  ten  days  after  the 
isRues  are  made  up,  and  shall,  in  case  of  de- 
fault, stand  for  tcM  forthwith.  *  •  * " 

Mr.  Enochs  certainly  had  the  right  to 

waive  the  issuance  ot  aummmu,  to  oiter  his 


aiv)earance,  and  to  adopt  the  answer  of  his 
codefendant,  but  we  do  not  think  the  trial 
court  was  authorized  to  Impose  upon  the 
plaintiffs  the  condition  that  the  case  was  to 
proceed  to  trial  Immedlatdy,  as  proposed  by 
counsel  for  Mr.  Enochs.  Plaintiffs  had  the 
right  to  plead  to  Mr.  Enocha'  answer,  wha 
was  not  in  court  until  he  voluntarily  made 
his  appearance  and  adopted  the  answer  of 
his  codefendant.  Under  the  provisions  of 
section  6043,  supra,  where  the  Issues  in  a 
case  are  settled  during  a  term  of  court,  the 
case  Is  triable  at  that  term  only  after  the  ex- 
piration of  ten  days  frmn  the  date  the  Issues 
are  made  up.  Otrnwill  v.  Eldridge,  35  Okl. 
637,  130  Pac.  012 ;  City  of  Ardmore  v.  Orr,  35 
Okl.  305,  120  Pac.  807:  Title  Guaranty  ft 
Trust  Co.  V.  Turnbull,  40  Okl.  204,  137  Pat 
1178;  Chicago,  B.  I.  ft  P.  By.  Ca  T.  Pitch- 
ford,  44  Okl.  107,  148  Pac.  1146. 

All  of  the  abov«  cases  arose  before  sec- 
tion 6005,  Ber.  Laws  OkL  1010,  went  Into  ef- 
fect on  Hay  16, 1013.  Said  section  is  as  fol- 
lows: 

"No  judgment  shell  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of 
misdirecticHi  of  the  jury  or  the  improper  admis- 
sion or  rejection  oi  evidence,  or  as  to  error  iq 
any  matter  of  pleading  or  procedure,  tmleaa. 
in  the  opinion  of  the  court  to  which  uplication 
is  made,  after  an  examination  of  the  entire 
record,  it  Appears  that  the  error  fwmplained  of 
has  probably  resulted  in  a  miscerriage  of  Jna- 
ticc,  or  constitutes  a  substantial  violation  ot  a 
constitutional  or  statutory  right." 

We  cannot  hold  the  error  harmless  under 
this  statute,  for  the  reason  that  the  time  for 
trial,  as  provided  by  sectlou  5043,  supra,  la  a 
statutory  right,  in  fact  a  valuable  one:  As 
was  observed  in  the  case  of  ConwtU  v.  El- 
dridge^ sofa'a.  the  purpose  of  the  statute  Is 
to  secure  to  the  parties  to  the  actlou  a  re«- 
sonable  ttme  attee  the  issues  are  }<^ned  In 
the  case,  in  which  to  secure  witnesses  and  to 
prepare  tor  trial,  and  It  is  reversible  error 
for  the  court  to  oomp^  a  party,  over  hie  ob- 
jection on  this  ground  to  proceed  to  the  trial 
of  a  case  on  a  date  earlier  than  ten  days  aft- 
er the  issues  are  made  up.  While  the  time 
for  trial  may  be  w^ved,  the  record  In  this 
case  shows  that  it  was  not. 

It  Is  urged,  however,  that  the  plaintiffs, 
insistinK  that  the  service  by  pubUcatlMi  as 
to  Mr.  Enodis  was  good,  and  by  moving  tot 
a  default  judgment  against  him,  are  not  In 
a  position,  after  an  adverse  ruling,  to  say 
that  they  were  mtitled  to  have  the  case 
Btrif&en  frcMn  the  trial  docket  and  the  cause 
ccmtlnued.  We  cannot  concur  In  this  view. 
An  attorney,  who  believes  that  his  client  Is 
entitled  to  a  default  judgment,  does  not  usu- 
ally take  bis  witnesses  with  him  when  he 
goes  Into  court  Insisting  upon  ancb  defftult 
judgment.  In  such  cases  where  the  court,  to 
which  such  application  Is  made,  holds  the 
service  Insufficient,  the  attorney  knows  that 
be  cannot  proceed  to  trial  without  service, 
and  Is  seldom  pr^ared  to  enter  Into  a  trial 
of  the  issues.  It  may  soniedmes  happen,  as 
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in  tbls  case,  that  the  defendant,  notwith- 
standing the  Invalidity  of  the  serN-lce,  enters 
his  appearance,  but  this  procedure  Is  the  ex- 
ception, and  the  rule  must  be  such  as  to  pro- 
tect the  rights  of  parties  litigant  in  all  cases. 

If  section  5043,  supra,  could  be  construed 
as  dlrectiwy  only,  we  would  then,  after  an  ex- 
amination of  the  entire  record,  determine 
whether  the  error  complained  of  had  proba- 
bly resulted  In  a  miscarriage  of  justice ;  but, 
as  we  construe  said  section,  It  Is  the  manda- 
tory duty  of  the  court  to  allow  the  parties  to 
the  action  at  least  ten  days  to  prepare  for 
trial  after  the  Issues  are  made  up,  where 
the  right  is  not  waived,  and  we  must  hold  In 
this  case  that  the  denial  of  the  motion  to 
strike  the  case  from  the  trial  docket  was  a 
substantial  violation  of  plaintiffs'  statutory 
rights. 

The  cause  Is  therefore  reversed  and  re- 
manded, with  directions  to  grant  a  new  trial. 
All  the  Justices  concur,  except  SHARP,  C 
J.,  and  BC1LEI7,      who  dlssoit 


KESSrm  et  al.  r.  RENTIB  et  aL   (No.  8T^.) 
<8apreme  Court  of  Oklahoma.   April  2,  1918. 
Rehearing  Denied  May  28.  1918.) 

(Syllabwt  hit  the  Court.) 

1.  BaSTABDS    «=3l2  —  I«OITIHATION  —  AC- 
KNOWLEDGMENT—STATUTE. 

Under  the  laws  of  Arkansas,  which  were  ex- 
tended over  the  Indian  Territory,  the  only  mode 
by  which  an  illegitimate  child  could  be  made 
legitimate  was  by  the  marriage  of  the  father 
and  mother  of  such  illegitimate  child,  and  an 
acknowledgment  by  the  said  father  that  he  was 
the  father  of  snch  Illegitimate  child. 

2.  Bastabds  ®=9l01— Inhkbitance  — Decla- 
EATioN— Statute. 

Where  the  father  of  an  illegitimate  child 
di«i  intestate,  the  only  mode  by  which  such 
illegitimate  child  can  be  made  an  heir  of  the 
estate  of  each  father,  under  the  laws  of  Ar- 
kansas, which  were  extended  over  the  Indian 
TerritoiT,  is  for  the  father  to  have  made  a 
dedaration  in  writing  as  provided  for  in  sec- 
tion 2544,  Mansfield  a  Digest,  and  the  said 
declaration  mnst  have  been  recorded  as  required 
by  section  2545,  Mansfield's  DigMt. 
S.  Indians  <8=»18— AixoTUENr— DSsoent. 

A  dalv  enrolled  Seminole  freedman,  after 
receiving  nis  allotment,  died  in  1901  or  1902, 
leaving  sarviving  him  a  widow  and  a  daaghter, 
who  had  been  enrolled  as  Ohickasaws.  Held, 
that  the  descent  was  cast  under  chapter  49, 
Mansfield's  Digest  of  Arkansas,  and  the  ques* 
tion  of  whether  or  not  the  said  widow  and 
daughter  are  Seminole  citizene  is  not  involved 
in  deteriDining  the  descent  of  said  land. 

(AdditiotKil  SyJIabva  hj/  Editorial  Staff.) 

4.  Infants  «=>U5— Case -Made— Sebvice. 

Where  member  of  bar,  appointed  guardian 
for  minor,  appeared  and  acted  in  trial  court  as 
attorney,  and  accepted  service  of  case-made, 
and  was  present  at  settling  of  case,  the  conten- 
tion that  case-made  was  not  properly  served, 
that  notice  of  time  of  settling  thereof  was  not 
properly  given,  or  that  summons  in  error  was 
not  properly  served,  was  without  merit. 

5.  PBOCES8  ^»96(4)— Publication— Am  DA- 
VIT. 

An  affidavit  for  simimons  by  publication, 
averrins  that  the  whereabouts  of  defendants 


couM  not  be  known  by  affiant,  that  be  had 
used  due  diligence,  and  had  made  trips  fjo  find 
them,  was  insuffident,  where  the  facts  as  to 
due  diligence  as  to  service  in  the  state  wm 

not  set  up. 

* 

6.  Judgment  «=>17(9)— Pbocebs  —  Validitt. 

Where  an  affidavit  for  publication  was  not 
sufficient,  the  trial  <»>nrt  never  acquired  Juris- 
diction of  defendants  so  served,  and  judgment 
against  them  was  void,  and  it  was  not  necessary 
that  they  be  served  with  case-made,  notice  of  its 
settling,  or  service  of  summons  in  error. 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Seminole  County ; 
Geo.  C.  Crump,  Jadge. 

Action  by  Isadore  Elnora  Rentle,  by  her 
guardian,  and  others,  against  Ollle  Rentle 
and  others,  with  cross-action  by  Ollle  Rentle. 
Demurrer  to  evidence  sustained,  and  Judg- 
ment for  defendant  Ollle  Rentle  on  her  cross- 
action.  Motion  for  new  trial  overruled,  and 
plaintiffs  bring  error.  Reversed  and  remand- 
ed, with  Inatructlons  to  render  Judgment  for 
plaintiffs. 

H.  O.  'Hiompson  and  l%omas  P.  Holt^  both 
of  Ada,  for  plaintiffs  in  error.  John  W. 
Willmott,  of  Wewoka,  for  defendant  In  er- 
ror Ollle  Rentle. 

COU^IBR,  O.  This  Is  an  action  brought 
by  the  plaintiffs  In  error  against  the  defend- 
ants in  error  to  quiet  title  in  them  to  lands 
described  In  the  petition,  and  for  rent;  the 
respective  Interest  claimed  by  said  plaintiffs 
in  said  lands  b^g.  on  the  part  of  Rachel 
Clark,  nfie  Rachel  Rentle,  that  she  was  the 
wife  of  Robert  Rentle  at  the  time  of  his 
death,  he  dying  intestate  In  the  now  present 
limits  of  Soninole  county  in  1902,  owning 
the  lands  in  controversy,  and  Chat  sheHras 
entitled  to  a  dower  in  the  said  lands  of  the 
said  deced«tt;  and  the  respective  Interest 
claimed  by  Isadwe  Elnora  Rentle  In  said 
lands  being  that  she  was  the  only  child  and 
heir  of  Robert  Rentle,  deceased,  and  Inherited 
said  lands  subject  to  said  dower.  The  case 
was  tried  to  the  court,  and  upon  conclusion 
of  the  evidence  the  defendant  demurred  to 
the  evidence,  which  demurrer  was  sustained, 
and  judgment  rendered  for  the  defendant  in 
error  Ollie  Rentle,  on  her  croes-actlon  for 
the  lands  In  controversy,  to  which  the  plain- 
tiffs in  error  duly  excepted.  Timely  motion 
was  made  for  a  new  trial,  which  was  over- 
ruled and  excepted  to,  and  error  brou^t  to 
this  court. 

Hereinafter  the  parties  will  be  designated 
as  they  appeared  iu  the  trial  court.  After 
the  case  was  submitted  upon  plaintiffs'  brief, 
the  defendant,  not  having  -flled  a  brief,  nor 
offered  any  excuse  for  such  failure,  flled  a 
motion  to  dismiss  this  appeal  upon  the  fol- 
lowing grounds: 

"First  Because  the  case-made  herein  was 
never  served  upon  said  minor  defendant  In  er* 
ror,  OUie  Rentie. 

"Second.  Because  Jerome  Carter  and  the 
unknown  heirs  of  John  Silas,  deceased,  parties 
defendant  below,  and  who  were  materially  af-- 
fected  by  the  judgment,  and  who  will  be  affected 
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by  0x9  ladgmeDt  In  this  court,  have  not  been 
made  paTtiei  to  this  Appeal ;  the  case-made  not 
haviDK  been  properly  or  legally  served  upon 
them,  no  notice  having  been  given  them  of  the 
time  or  place  of  pr^entation  of  the  case  made 
for  settlement,  and  no  summons  in  error  hav- 
ingbeen  served  upon  them. 

"Third.  Because  the  case-made  shows  no 
proper  or  legal  service  upon  the  minor  defend- 
ant in  error,  Ollie  Bentie,  of  notice  of  the  time 
and  place  of  presenting  the  ease  made  for  set- 
tlement. 

"Fourth.  Because  summons  in  error  was  nev- 
er legally  or  properly  served  upon  said  minor 
defendant  in  error,  Ollie  Bentie." 

[4]  For  the  reasons  hereinafter  stated,  we 
are  of  the  opinion  that  the  motion  to  dismiss 
is  without  merit.  The  record  discloses  that 
John  W.  Wlllmott,  a  member  of  the  bar  at 
Wewoka,  Obi.,  was  appointed  trnardian  ad 
litem  for  the  said  minor,  Ollie  Bentie,  and 
the  record  discloses  that  John  W.  Wlllmott, 
not  only  acted  as  guardian  ad  litem,  but  a[>- 
peared  and  acted  Id  the  trial  coort  as  the  at- 
torney of  Ollie  Bentie.  There  being  no  ques- 
tion that  he  accepted  service  of  the  case- 
made,  signing  the  same  as  "attorn^  ad 
litem,"  that  he  was  present  at  the  settling 
of  the  same,  and  that  service  of  the  sum- 
mons In  error  was  properly  made  upon  him, 
there  is  no  merit  in  the  contention  that  the 
case-made  was  not  properly  served,  that  no- 
tice of  the  time  of  settling  of  the  same  was 
not  properly  given,  or  that  summons  in  error 
was  not  properly  served,  so  far  as  Ollie  Ben- 
tie is  concerned. 

[5]  Jerome  Carter  and  the  unknown  heirs 
of  John  Silas  were  attempted  to  be  made  par- 
ties by  publication,  but  the  affidavit  for  the 
publication  is  defective.  It  is  averred  in  the 
affidavit  for  the  summons  by  publication: 

That  the  whereabouts  of  the  defendant  Je- 
rome Carter,  and  the  imknown  heirs  of  John 
Silas,  cannot  be  obtained  by  affiant;  that  due 
diligence  has  been  used  by  affiant  to  ascertain 
the  same;  "that  affiant  made  several  trips  to 
various  parts  of  Seminole  county,  inquiring  of 
various  people  of  the  whereabouts  of  said  heirs, 
but  that  no  one  could  tell  him  anything  about 
them ;  that  both  Jerome  Carter  and  John  Silas 
were  formerly  residents  of  Seminole  county, 
OU.,  their  last  known  place  of  residence ;  that 
the  said  Jerome  Carter  and  unknovm  heirs  of 
John  Silas,  deceased,  cannot  be  served  with 
summons  in  the  state  (rf  Oklahoma  with  due 
diligence." 

These  averments  are  not  sufficient,  for  the 
reason  that  the  facts  of  the  due  diligence 
used  as  to  service  In  this  state  are  not  set 
up.  It  Is  true  that  the  facts  as  to  dnigence 
in  attempting  to  serve  these  parties  in  Sem- 
inole county  are  set  up,  but  there  are  no 
facts  set  up  to  show  that  the  summons  could 
not  be  served  in  the  state  of  Oklahoma,  nor 
is  it  alleged  that  Jerome  Carter  Is  a  nonres- 
ident of  this  state,  nor  that  John  Silas  had 
died  leaving  heirs  surviving  him,  whose 
namra  and  places  of  residence  are  unknown, 
while  It  Is  averred  In  the  affidavit  for  publi- 
cation that  it  Is  unknown  whether  or  not 
there  are  unknown  heirs  of  John  Silas.  In 
NicoU  V.  Midland  Savings  &,  Loan  Co.  of  Den- 
ver, Gelo.,  21  Okl.  G91,  96  Pac.  744,  It  Is  held: 
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"Where  publication  service  ts  relied  on  solely, 
and  it  is  alleged  in  the  affidavit  therefor  that, 
with  the  exercise  of  due  diligence,  the  plaintiff 
is  unable  to  procure  service  of  summons  on  tiie 
defendant  within  the  tMritory,  •  •  •  the 
facts  necessary  to  show  that  due  diligence  was 
used  to  obtain  personal  service  should  be  stated, 
and,  where  judgment  is  rendered  against  a  for- 
eign corporation  without  such  requirements  be* 
ing  complied  with,  it  is  void." 

In  J.  W.  Oordray  v.  Salla  U.  Cordray*  19 
Okl.  36,  91  Pac.  781,  it  Is  held: 

"Where  publication  is  relied  tm,  and  Intis- 
diction  is  sought  to  be  obtained  ot  the  defend- 
ant in  an  action  by  publication  service  alone, 
the  affidavit  for  publication,  as  well  as  the  pub- 
lication notice,  are  matters  jurisdictional,  and, 
in  order  to  obtain  Jurisdiction  ot  the  defendant 
in  such  case,  both  tiie  affidavit  for  publication 
and  tiie  publication  notice  must  comply  with 
the  provisions  of  the  statute." 

[B]  The  affidavit  for  the  publication  not 
b^g  sufficient,  the  trial  court  never  acquir- 
ed jurisdiction  of  the  person  of  Jerome  Car- 
ter and  the  unknown  hdrs  of  John  Silas,  de- 
ceased, and  the  judgment  rendered  against 
thc<m  was  void,  and  ther^ore  It  was  not  nec- 
essary that  Jerome  Garter  and  the  unknown 
heirs  of  John  Silas  be  served  with  the  case- 
made,  notice  <MF  its  settilng,  or  to  have  served 
upon  them  a  summons  in  error.  In  Bogers, 
County  Treasurer,  v.  Bass  &  Harbour  Co., 
47  Okl.  786,  150  Pac.  706,  It  Is  held: 

"Where  a  judgment  as  to  a  certain  ddFend- 
ant  therein  is  void,  service  of  the  case-made  up- 
on him  is  not  required." 

The  motion  to  dismiss  the  appeal  Is  denied. 

[1,  2]  The  undisputed  evidence  Is  that  the 
decea^,  Robert  Bentie,  was  a  Snnlnole 
freedman,  and  died  seised  and  possessed  as 
his  allotment  of  the  lands  Involved  In  this 
controversy ;  that  Julia  JefTerson  was  the 
mother  of  tiie  defendant  Ollie  Bentie,  that 
she  Is  a  Seminole  freedwoman,  that  she  knew 
Bobert  Bentie  during  his  lifetime,  and  that 
Bobert  Bentie  was  dead,  but  she  did  not  know 
when  be  died;  that  up  to  the  time  Bobert 
Bentie  married  Bachel  Clark  (plaintifT)  he 
lived  with  his  father,  John  Bentie;  that  Bob- 
ert Bentie  never  lived  with  witness  at  any 
time;  that  he  never  carried  her  around  as 
his  wife;  that  he  never  called  her  his  wife 
to  any  one;  that  they  were  not  married,  end 
had  no  intentions  of  being  married,  to  each 
other;  that  Bobert  Bentie  was  the  father 
of  Ollie  Bentie,  but  that  he  never  admitted 
It  to  any  one  but  this  witness,  and  another 
witness  at  a  different  time ;  that  Bobert  Ren- 
tie  never  contributed  anything  towards  the 
support  of  Ollie  Bentie,  and  never  claimed 
her  as  his  child ;  that  this  witness  was  nev- 
er married  to  any  one  but  to  Thomas  Jeffer- 
son; that  this  witness  and  Robert  Bentie 
did  not  even  keep  company  together  as 
"sweethearts"  before  he  married  Bachel 
Clark,  or  any  other  time;  that  Rachel  Clark 
was  the  mother  of  Isadore  Elnora  Bentie; 
that  she  was  the  wife  of  Robert  Bentie  at 
the  time  of  his  death,  which  Is  fixed  as  March 
28, 1902;  that  she  was  legally  married  to  de- 
ceased near  Lima,  in  the  Seminole  Nation, 
In  January  or  February,  1901;  that  she  was 
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livlDg  fftth  Robert  Rentle  at  the  time  of  his 
deatb,  and  had  lived  with  him  continnoiiBly 
ever  since  she  married  him ;  that  Isadora 
was  born  about  two  weeks  before  Robert 
died;  that  she  was  married  to  Robert  by  a 
preacher  named  EIUb  Stevenson;  that  the 
plalntiflFs  were  enrolled  in  the  Dawes  Com- 
mission Rolls  as  Chickasaw  freedraen. 

The  court  made  the  following  flndlnga  of 
fact: 

"That  Robert  Bentie  waa  a  fraedman  citizen 
of  the  Seminole  Nation,  and  received  as  allot 
ment  the  lands  described  in  the  petition,  which 
lands  were  situated  in  Seminole  county.  That 
said  Robert  Rentle,  being  seised  and  possessed 
of  said  liract  of  land,  died  intestate  in  Seminole 
county  in  the  year  1902,  leaving  surviving  him 
the  following  as  next  of  kin:  His  daaghter,  a 
minor  defendant,  Ollie  Rentie,  a  duly  enrolled 
Seminole  citizen,  who  was  loB  legitimate  diild 
by  Julia  Williams,  a  Seminole  freedwoman. 
Thai  said  Robert  Bentie  also  left  surviving 
him  his  lawful  wife,  Rachel  Clark,  a  Chicka- 
saw freedwoman,  duly  enrolled  as  sncb,  and 
the  minor  plaintiff,  Isadora  Elnora  Bentie,  also 
enrolled  as  a  Chickasaw  freedwoman. 

"The  court  further  finds  that  npon  the  death 
of  the  said  Robert  Rentie  the  said  land  de- 
scended to  bis  heira,  who  were  Seminole  dti- 
tens,  according  to  the  laws  of  descent  of  the 
state  of  Arkansas  aa  contained  in  chapter  49  of 
Mansfield's  Digest,  and  that  said  Robert  Rentie 
left  only  one  heir,  who  waa  a  Seminole  dtlien, 
to  wit,  the  minor  defendant,  Ollie  Bentie,  his 
daughter,  and  that  aaid  land,  upon  the  death  of 
said  Robert  Rentie,  passed  to  and  was  in- 
herited by  the  said  Ollie  Bentie  in  fee  simple, 
and  that  she  is  now  the  owner  of  said  land  in 
fee  simple,  and  entitled  to  the  possession  there- 
of;  that  neither  of  the  plaintife,  being  citizens 
and  members  of  the  Chickasaw  Tribe  or  Na- 
tion of  Indians,  inherited  any  right,  title  or  in- 
terest in  or  to  said  land. 

"The  court  further  finds  that  the  minor  de- 
fendant, Ollie  Rentie,  is  entitled  to  the  imme- 
diate possession  of  all  of  said  land,  and  to  have 
the  title  to  the  same  quieted  in  her  as  against 
the  plaintiffs  and  all  of  her  codefendants  named 
in  tne  petition,  and  to  have  canceled  and  re- 
moved as  clouds  from  her  title  each  and  every 
conveyance  mentioned  and  set  out  in  the  plain- 
tiff's petition,  and  is  entitled  to  jud^^ent  for 
her  costs.** 

Section's  2525,  2544  and  2645  of  said  laws 
(Mansfield's  Digest  of  Arkansas)  provide: 

Section  2625:  "If  a  man  have  by  a  woman  a 
child  or  children,  and  afterward  shall  inter- 
marry with  her,  andv  shall  recognise  such  chil- 
dren to  be  his,  uey  mall  be  deemed  and  consid- 
ered as  leptimate.'* 

Section2o44:  "When  any  person  may  desire 
to  make  a  person  his  heir  at  law,  it  shall  be 
lawful  to  do  BD  by  a  declaration  in  writing  in 
favor  of  such  person,  to  be  acknowledged  before 
any  Judge,  justice  of  the  peace,  clerk  ot  any 
courts  or  befm  any  court  of  record  in  tSus 
state." 

Section  2545:  'before  said  declaration  shall  | 
be  of  any  force  or  effect,  it  shall  be  recorded  in 
the  county  where  the  said  declarant  may  re- 
side, or  in  the  county  where  the  person  in 
whose  favor  such  declaration  la  made  may  re- 
side." 

We  have  t>een  unable  to  find  any  provision 
of  the  lews  of  Arkansas  which  were  extend- 
ed over  the  Indian  Territory  providing  for 
legitimating  an  Illegitimate  child,  other  than 
said  section  2526,  supra.  The  uncontradict- 
ed evidence  Is  that  Ollie  Rentie  was  an  ille- 
gitimate child;   that  Robert  Reotle  never 


married  her  mother,  or  pnbllcly  acknowledg- 
ed OlUe  as  his  child,  and  consequently  the 
fluding  of  the  court  that  Ollie  Rentie  was 
the  legitimate  child  of  Robert  Rentie  la  un- 
supported by  the  evidence,  and  the  trial  court 
committed  reversible  error  In  so  finding. 

Not  being  the  Intimate  child  of  Robert 
Rentie,  the  only  other  way — Robert  Rentle 
having  died  Intestate— by  which  Ollie  RenUe 
could  have  been  an  heir  to  the  land  In  con- 
troversy was  by  Robert  Rentle  complying 
with  sections  2544  and  2545,  supra.  It  Is 
not  attempted  to  be  shown  that  Rot)ert  Ren- 
tle made  the  declaration  provided  for  by  said 
section  2544,  supra,  and  consequently  the 
court  committed  reversible  error  in  holding 
that  Ollie  Rentie  la  an  heir  of  Robert  Bratle, 
deceased. 

There  is  but  one  controlling  question  In- 
volved in  this  litigation.  Does  the  fact  that 
Robert  Rentle  was  an  enrolled  Seminole 
freedman,  and  the  plaintiffs  were  enrolled 
as  Chickasaws,  exclude  the  right  of  dower 
on  the  part  of  the  wife,  and  Inheritance  on 
the  part  of  the  child  as  to  the  lands  In  con- 
troversy? The  finding  of  the  trial  court  that 
the  plaintiffs  being  enrolled  as  Chickasaws 
excluded  them  from  any  interest  In  the  said 
lands  was  prejudicial  error,  and  in  direct 
conflict  with  the  holding  of  this  court  in  the 
case  of  Wadsworth  et  al.  v.  Crump  et  al., 
157  Pac.  713,  decided  by  this  court  on  March 
21,  1916.  in  which  it  Is  held: 

'TThe  word  'citizen'  as  csed  in  section  2  of 
said  Agreement,  is  not  limited  to  persons  whose 
names  are  found  on  the  rolls  prepared  under 
section  1.  Citizenship  in  the  Seminole  Tribe 
did  not  necessarily  extend  to  or  invest  in  the 
citizen  a  personal  or  individual  interest  in  the 
common  or  undivided  property  of  the  tribe,  but 
might  exist  independent  of  any  right  to  paraci- 
pate  in  the  distribution  of  tribal  property." 

It  IB  further  held: 

"A  duly  enrolled  Seminole  Indian  died  July 
4f  1001,  before  receiving  his  allotment,  leaving 
faim  surviving  a  widow  and  two  daughters,  who 
had  been  enrolled  as  Creeks.  Held,  that  the 
daughters  were  heirs  of  their  deceased  father 
under  section  2  of  the  Seminole  Agreement  ap- 
proved by  Act  Ooaf.  June  2,  1900,  and  inherit- 
ed the  lands  to  which  their  father  waa  entitl«I 
to  the  exclusion  of  more  distant  relations, 
though  enrolled  as  Seminoles." 

[3]  At  the  time  of  the  death  of  Robert 
Rentle,  the  allottee  in  this  case,  there  were 
two  laws  of  descent  and  distribution  In  force 
and  effect  In  the  Seminole  Nation.  The  laws 
of  Arkansas  applied  in  cases  where  the  al- 
lottee died  before  receiving  his  allotment, 
and  in  such  case  the  descent  was  limited, 
by  section  2  of  the  Second  Seminole  Agree- 
ment (Act  Cong.  June  2,  1900,  c.  610,  31  Stat. 
250),  to  Seminole  citizens.  See  Bruner  et 
al.  V.  Sanders  et  al.,  26  Okl.  673,  110  Pac. 
730.  Where  the  allottee  died  after  receiving 
his  allotment,  and  after  1900,  and  prior  to 
statehood,  the  descent  was  cast  under  chap- 
ter 49,  Mansfield's  Digest  of  Statutes  of  Ar- 
kansas, and  did  not  limit  the  descent  to  Sem- 
IncOe  dtizena.  See  HellkeisJarvis  Seminole 
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Ca  T.  UnoQln  et  al.,  88  OkL  425,  126  Pac. 

728. 

In  the  Instant  case  tbe  allottee  died  &tter 
having  received  his  allotment,  and  since 
1900,  and  prior  to  statehood,  and  therefore 
the  descent  was  not  limited  to  Seminole  citi- 
zens. The  trial  court  so  limited  it,  and  held 
that  the  plaintiffs,  since  they  were  not  en- 
rolled as  Seminole  citizens,  were  not  entitled 
to  Inherit.  It  follows  that  the  trial  court 
committed  reversible  error  In  finding  that 
the  wife  was  excluded  as  to  the  right  of 
dower,  and  the  daughter  as  an  heir  of  the 
lands  described  in  the  petition.  The  court 
not  only  wrongfully  applied  the  law  of  de- 
scent, if  the  descent  had  been  cast  under  the 
Seminole  Agreement,  as  the  allottee  had  re- 
ceived his  allotment  prior  to  his  death,  but 
in  addition  wrongfully  determined  the  law 
of  descent  governing  the  instant  case.  The 
question  as  to  whether  or  not  the  plaintiffs 
are  included  within  the  term  of  "Seminole 
citizens'!  Is  not  Involved  In  this  case. 

This  cause  is  reversed  and  remanded,  with 
Instructions  to  the  tMal  court  to  rrader 
Judgment  for  tbe  plaintiffs  In  accord  with 
the  views  berelxi  expressed. 

PER  CUEIAIL  Adopted  In  whole. 


DANIELS  V.  BTTNOH  et  al.    (Na  7M3.) 
(Sopreme  Coort  of  Oklahoma.   Jan.  2&,  11H8.) 

(Byttalu*      (A«  Courts 

1.  UsuBT  «»14ft  —  Pbnaltt  —  Srr-Onr 
AOAIHST  Debt. 

In  enforcing  the  penalty  for  taking,  receiv- 
ing, reserving,  and  oiarging  usurious  intereat 
prescribed  by  Recti  on  8,  art.  14,  (^lahoma  Con- 
stitution, and  section  1005,  Rev.  Laws  1910,  a 
distinction  is  made  depending  upon  whether 
or  not  the  usurious  interest  has  been  paid.  If 
usary  has  been  contracted  for  and  not  paid,  the 
penalty  may  be  pleaded  by  the  defendant  as 
a  set-off  in  an  action  to  recover  tbe  debt;  but 
if  such  usurious  interest  has  been  paid,  it  can- 
pot  be  set  up  as  a  defense  in  an  action  to  re- 
cover the  dent,  but  can  only  be  recovered  in  a 
separate  action  brought  for  that  purpose  within 
two  years,  according  to  the  provisions  of  sec- 
tion 1005.  Rev.  Laws  1910. 

2.  UsuBT  «s>101— UamiooB  Iittbust— Srr- 

OfT. 

In  an  action  to  recover  the  amonnt  of  a 

promissory  note,  and  to  foreclose  a  real  estate 
mortgage  given  to  secure  the  same,  where  the 
defense  is  the  payment  of  usurious  interest,  and 
a  forfeiture  of  all  interest  is  claimed,  and  the 
court  finds  that  usurious  interest  baa  been  paid, 
and  that  all  interest  diould  be  forfeited,  and 
allows  all  interest  payments  to  be  offset  against 
the  debt,  held  error,  since  usurious  interest  paid 
cannot  be  allowed  as  an  offset  in  an  aotioa  on 
the  dd>t,  and  must  be  recovered  In  a  separate 
action. 

3.  Bills  and  Notes  «=>497(2)  —  Holdkb  in 
Due  Coubse— Bubdbn  or  Pboof— Statutk. 

When  It  is  shown  that  the  title  of  any  per- 
son who  has  n^^iated  a  negotiable  inatm- 
ment  is  defective,  the  burden  is  on  the  holder 
to  prove  that  he  or  some  one  under  whom  he 
claims  acquired  title  to  the  instrument  as  a 
holder  In  doe  course  without  notice  of  any  in- 


finnaties  save  under  the  exception  provided  in 
section  4109i,  Rev.  Laws  1910;  and  nnleas  be 
proves  this  to  the  satisfactioa  ot  the  court  or 
jury,  he  is  not  entitled  to  recorer  against  tbe 

maker. 

4.  Biixs  AND  NoTCs  «=a376—U8UBT— "De- 
fective Trna"— Statute. 
The  exaction  of  usury  on  loans  for  which 
a  negotiable  promissoir  note  is  executed  ren- 
ders the  consideration  for  said  note  illegal,  and 
the  title  of  the  person  taking  such  note  is  de- 
fective within  the  meaning  of  section  4100,  Bev. 
Laws  191(^  to  the  extent  of  such  usury. 

[Ed.  Note.— For  other  deflnltVsns,  see  Words 
and  Phrases,  lirat  and  Second  Ser^  Defec- 
tive.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Cburt,  Stephens  County ; 
Chan  JiHies,  Judge. 

Action  by  Mary  A.  Daniels  against  Abel 
N.  Bunch  and  oliiers.  Judgment  for  plain- 
tiff for  a  sum  less  than  her  demand,  and  she 
brings  error.  Reversed  and  r^anded. 

Charles  B.  MltcheU.  of  Miami,  and  H.  A. 
Kro^r,  of  Oklahoma  City,  for  plaintiff  in 
error.  H.  B.  Lockett,  of  Comandie»  ior  de- 
fradant  in  error  Bnnch. 

BUMH0N3,  0.  Tbe  parties  Appear  bwe 
as  tb^  appeared  below,  and  will  be  so  dertg- 
nated.  a%e  plalntUT  cfHumenced  tbia  action 
against  tbe  defendant  A.  N.  Bunch  and  oth- 
ers to  recover  Judgment  upon  promissory 
note  for  the  sum  of  ¥350,  and  for  the  sum 
of  flO.50  Interest  represented  by  coupons  at- 
tached to  the  principal  note,  and  to  fore- 
close a  mortgage  npon  real  estate  In  Ste- 
I^ens  county  given  to  secure  said  note.  Tbe 
defendant  answered  admitting  the  execution 
of  the  note  and  mortgage  sued  npon,  and  al- 
leging that  at  the  time  he  executed  said  note 
and  mortgage  he  executed  varioos  other 
notes  and  mortgages  In  connection  there- 
with ;  that  he  made  application  to  the  Dem- 
Ing  Investment  Company  for  a  loan  of  9550; 
that  the  Doming  InvestQient  Company  lent 
him  said  sum,  requiring  him  as  a  conditlMi 
to  procuring  such  loan  that  be  oUigate  him- 
self to  pay  in  addition  to  tbe  snm  of  $560 
the  sum  of  more  tban  ^39,  and  as  evidence 
thereof  reaulred  him  to  sign  obligations  to 
various  persons,  all  of  which  obligations 
have  been  paid  by  the  defendant,  except  the 
note  sued  on  herein ;  that  the  sums  charged 
for  tbe  use  of  said  money  are  In  excess  of 
10  per  cent.  Interest,  and  usurious;  that  by 
reason  of  such  usury,  under  tbe  provisions 
of  secUon  3,  art  14,  Constltntion  of  Okla- 
homa, and  section  1005,  R.  U  1910,  doable 
the  sum  charged,  to  wit,  f478  had  been  tor- 
felted,  and  prayed  judgment  forfeiting  the 
note  and  interest  coupons  sued  on,  canceling 
the  mortgage,  and  for  attorney's  fees  and 
costs.  The  plaintiff  replied  denying  the  plea 
of  usury,  and  alleging  that  if  usury  was  in 
fact  exacted  by  tbe  Dining  Investment  Com- 
pany It  was  done  without  her  knowledge,  and 
that  plaintiff  was  an  Innocent  purchaser  of 
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the  note  nied  on  for  ratae  before  maturity 
and  wltbont  notice  of  said  usury. 

The  record  dlBclosec  that  at  the  time  the 
sum  of  $660  was  lent  the  defendant  by  the 
Daninc  Inveirtment  Company,  In  conaldera- 
tlon  thereof  on  May  20, 1906,  he  gave  the  note 
for  1350  sned  on,  maturing  May  1, 1913,  and 
bearing  Interest  at  0  per  cent  per  annum 
from  date,  payable  saniannually,  eacttx  inter- 
est being  represented  by  coupon  notes  attach- 
ed to  the  principal  note;  one  note  for  $60, 
maturing  November  1,  1909,  bearing  interest 
at  6  per  cent  per  annum,  payable  semiai^ 
nuaDy,  according  to  tbe  coupons  attached; 
one  note  for  fOO,  maturing  May  1,  lALO,  bear- 
ing Interest  at  6  per,  cent,  per  annum  from 
date  according  to  coupons  attached.  These 
three  notes  were  payable  to  the  Donlng  In- 
vestment Company,  and  secured  by  a  first 
mortgage  aa  the  real  estate  of  d^endavt 
The  evidence  farther  diselosee  that  these 
three  notes  were  Indorsed  and  transferred  by 
the  Demlng  Investment  Gc»npany  to  the 
plaintiff  for  their  face  value  before  matu- 
rity, and  the  mortgage  securing  them  duly  as- 
sl^ed  by  tbe  Demlng  Investment  Company 
to  plaintiff.  The  defptidnnt  nt  thp  same  time 
also  executed  a  note  for  975,  payable  Novem- 
ber 1.  1908,  to  J.  T.  MUler,  with  Interest  at 
tbe  rate  of  10  per  cent  from  maturi^,  a 
note  for  ^3.G0,  payable  to  J.  T.  Miller  on 
May  1, 1909,  with  Interest  at  10  per  cent,  per 
annum  from  maturity ;  a  note  for  $22,  pay- 
able November  1,  1909,  to  J.  T.  MlUer,  with 
Interest  at  10  per  cent  per  annum  from  ma- 
turity ;  a  note  for  $22,  payable  November  1, 
1910,  to  J.  T.  Miller,  with  interest  at  10  per 
cent,  per  annum  from  maturity.  All  of  these 
notes  have  been  paid,  except  the  note  for 
$350,  and  the  Interest  coupon  for  $10.60,  ma- 
turing May  1,  1918. 

The  court  found  the  contract  usurious,  and 
that  the  plaintiff  bad  not  shown  herself  to 
t>e  an  Innocent  purchaser  of  said  note  with- 
out notice  of  said  usurious  transaction ;  the 
court  found  that  the  Interest  in  the  transac- 
tion should  be  forfeited,  and  further  found 
that  the  amount  of  the  loan  made  to  defend- 
ant, after  deducting  the  amount  theretofore 
paid  by  defendant  and  without  interest  was 
$131.96,  and  rendered  Judgment  for  plaintiff 
in  said  sum,  togethw  with  costs  of  tbe  ac- 
tion. 

[1, 2]  Tbe  plaintiff  complains  of  several  et- 
rors  cnnmltted  by  the  trial  court  but  as  this 
case  must  be  reversed.  It  will  only  be  neces- 
sary for  us  to  consider  two  of  tbe  erron  aft- 
signed.  Tbe  first  Is,  that  inasmudi  as  tbe  evi- 
dence showed  that  all  of  the  alleged  usurious 
Interest  had  been  paid  except  the  last  Interest 
coupon  amounting  to  $10.60,  the  court  was 
only  authorized  to  deduct  and  forfeit  the  sum 
of  $21.  This  assignment  of  error  seems  to 
be  well  teken.  Upon  a  computation  of  the 
various  notes  executed  by  the  defendant  for 
the  loan  of  $550,  it  seems  that  the  finding  of 
the  trial  court  that  the  transactlcHi  was  telnt- 
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ed  wtth  usury  Is  supported  by  the  evidence. 
The  erldenoe,  however,  dLBcioses  tbat  in  this 
transaction  the  three  notes,  one  for  $390,  and 
two  for  $50,  eatdi  coaistltuted  the  principal 
debt  and  were  secured  by  the  first  mort- 
gage upon  the  real  estate  ot  the  deftedwt 
The  r«nalnlng  $100  of  the  loan  and  the  In- 
traest  diarged  were  absorbed  in  the  five  notes 
executed  to  J.  T.  Miller;  <me  for  $75,  one 
for  $73.60,  and  three  tov  $22  each.  We  are 
therefore  unable  to  agree  with  counsel  for 
the  defendant  that  the  trial  court  was  unable 
to  say  which  of  the  notes  re^iresNited  the 
principal,  and  which  of  said  notes  represent- 
ed interest  So  far  as  $100  of  the  loan  remain- 
ing after  the  notes  for  $460  were  executed  Is 
concerned,  there  Is  some  difficulty,  but  Inas- 
much as  the  five  notes  which  Included  this  $100 
and  Interest  In  excess  of  6  per  cent  on  the  $460 
have  beeu  paid,  It  1m  not  material  which  (d 
these  notes  represented  the  $100  prlndpal, 
and  which  represented  the  excess  interest. 

It  Is  now  well  settled  by  this  court  that  In 
enforcing  the  penalty  for  "taking,  receiving, 
reserving  and  charging"  usurious  interest 
prescribed  by  section  8,  art.  14,  Oklahoma 
ConstltutI<m,  and  secUon  1005,  R.  L.  1910,  a 
distinction  Is  made  depending  upon  whether 
or  not  tbe  usurious  Interest  has  been  paid. 
If  usury  has  been  contracted  for,  but  not 
paid,  tbe  peual^  may-  be  set  up  by  the  de- 
fendant by  way  of  set-off  In  an  action  to  re- 
cover the'  debt.  If  the  usurious  Interest  has 
been  paid,  however,  the  amount  thereof  or 
the  penalty  prescribed  therefor  cannot  be  set 
up  by  way  of  set-off  by  the  defendant  In  an 
actlw  to  recover  tbe  debt,  but  can  only  be 
recovered  In  a  s^nte  action  brought  for 
tbat  purpose  within  two  years  in  accordance 
with  the  provldons  of  sectlcm  1005,  R.  I*.  1910. 
First  National  Bank  of  Hobart  v.  Hutton.  166 
Pac.  726;  Gunness  v.  Stever,  158  Pac  568; 
Anderson  v.  Tatro,  44  Okl.  219. 144  Pac.  860. 
It  is  therefore  clear  that  all  the  interest  con- 
tracted for  having  been  paid  except  the  sum 
of  $10.50,  the  trial  court  erred  in  deducting 
more  than  the  sum  of  $21  from  the  debt. 

[3]  One  other  contention  of  the  plaintiff 
remains  to  be  disposed  of.  It  Is  urged  that 
when  it  was  shown  that  the  plaintiff  had  paid 
value  for  the  note  Indorsed  to  her  and  sued 
on  herein  before  maturity,  that  the  burden  of 
jftoot  to  show  that  she  had  notice  of  the  usu- 
ry If  usury  be  found  to  exist  was  upon  the 
defendants.  Unfortunately  for  the  plaintiff 
tbia  court  has  held  adversely  to  ha  c<mtMi< 
tlon.  Section  4102.  R.  Ij.  1910.  provides: 

"A  holder  in  due  course  is  a  holder  who  haa 
taken  the  InBtniment  under  the  following  con- 
ditions: First.  That  it  is  complete  and  regular 
upon  its  face.  Second.  That  he  became  the 
holder  of  it  before  it  was  overdue,  and  without 
notice  that  It  had  been  previously  dishonored, 
it  such  was  the  (act  Third.  That  he  took  it 
in  good  faith  and  for  vsloe.  Fourth.  Tbat  at 
the  time  It  was  nei^otiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  or  de- 
lect in  the  title  of  ue  person  negotiating  it" 
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B7  secUoa  4100^  B.  Ll  1910.  It  is  provided: 
'llbe  titl*  of  a  peraoQ  who  negotiates  an  in* 
strament  la  defective  within  the  meaning  ot 
this  chapter  when  he  obtained  the  iuatrument, 
or  any  signature  thereof,  by  fraud,  duress,  or 
force  and  fear,  or  otiier  unlawful  means,  or 
for  an  illegal  consideration,  or  when  he  negoti- 
ates It  In  breach  of  'faith,  or  under  audi  dr- 
cumatancea  as  amount  to  iraod." 

Section  4106,  R.  Ll  1910;  proTldra: 
"To  constitute  notice  of  an  inSrmlty  In  the 
instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same,  the  person  to  whom  it 
is  n^otiated  must  have  had  actual  knowledge 
of  the  infirmity  or  defect,  or  knowledge  of  andi 
facts  that  his  action  in  taking  the  initramait 
amounted  to  bad  faith." 

Section  4109  provides : 

"Every  holder  is  deemed  prima  fade  to  be 
a  holder  in  due  course;  but  when  it  is  shown 
that  the  title  of  any  person  who  has  negotiated 
tile  instrument  was  defective,  the  burden  is 
on  the  holder  to  prove  that  he  or  some  person 
under  whom  he  claims  acquired  the  title  as  a 
holder  in  doe  coarse.  But  the  last-mentioned 
rule  does  not  apply  In  favor  of  a  party  who 
became  bouod  on  the  iastrument  prior  to  the 
acqoisitioD  of  such  defective  title." 

Construing  these  sections  of  oor  statute, 
this  court  has  held  in  Oouii^  v.  Pioneer 
Loan  Oo.,  SI  OkL  434, 161  Fa&  1072.  u  fol- 
lows: 

"Where  the  maker  of  a  note  establishes  that 
the  note  haa  been  diverted  or  n^otiated  tn 
violation  of  an  agreement  under  which  it  was 
given,  the  harden  is  on  the  holder  to  prove  that 
he,  or  some  one  under  whom  he  daims,  acquired 
tiue  to  the  note  as  a  holder  in  due  course,  and 
without  notice  of  any  infirmity;  and,  unless 
he  proves  this  to  the  satisfaction  of  the  court  or 
jury,  be  is  not  entitled  to  recover  against  tiie 
maker." 

[4]  In  the  case  of  Lambert  t.  Smlttt.  1S7 
Pac  909,  In  the  syllabus  It  Is  said: 

"The  purchaser  of  a  negotiable  instrument, 
in  order  to  be  a  holder  in  due  course,  must 
come  within  the  requirements  of  section  4102, 
Rev.  liaws  1910,  de6ning  such  holder.  Wben 
it  is  sliown  that  the  title  of  any  person  who 
has  negotiated  a  negotiable  instrument  was  de- 
fective, the  burden  is  on  the  holder  to  prove 
that  he  or  some  person  under  whom  he  claims 
acquired  the  title  as  a  holder  in  due  course, 
except  as  otberwise  provided  in  section  4108, 
Rev.  Laws  1910>  Instructions  placing  the  bur- 
den of  proving  knowledge  of  infirmity  in  a 
negotiable  instrument  upon  the  defendant,  ex- 
cept in  the  class  of  cases  provided  for  in  the 
latter  part  of  section  4109,  Rev.  Laws  1910, 
constitutes  reversible  error.  Such  instmctions 
relieve  the  plaintiff  holder  of  making  proof  of 
a  fact  necessary  to  a  recovecy,  and  impose  up- 
on the  defendant  maker  the  additional  du^  of 
estabUshlng  to  the  jury's  satisfaeti<m  a  fact 
not  necessary  to  his  dwenae." 

The  exaction  of  usury  on  loans  for  whldt 
a  negotiable  promissory  note  is  executed  Is 
an  Ul^l  consideration  within  the  terms  of 
section  4106,  supra ;  8  G.  J.  987.  This  being 
the  ouBB  under  the  authority  of  Gourley  v. 
Pioneer  Loan  Okk  and  Lambert  v.  Smith, 
supra,  we  are  constrained  to  hold  that  the 
findings  of  the  trial  court  that  the  plaintiff 
bad  not  established  Qte  fiict  that  she  was  an 
Innocent  purchaser  of  the  note  sued  on  with- 
out notice  of  the  usurious  transaction  Is  not 


against  the  weight  of  the  evidence,  and  we 
are  therefore  unwilling  to  disturb  ttie  Baiu& 
me  plaintiff  did  not  tettitj  in  the  case,  and 
while  tiiere  is  no  evidotce  tending  to  prove 
notice  lUKin  her  part  of  tlie  usurious  trans- 
action it  Is  equally  true  Oiat  tbere  Is  not 
sufficient  evidence  of  want  of  notice  on  her 
part  to  maintain  the  burden  of  proof  whl«di 
the  law  places  upon  her. 

The  Judgment  of  the  trial  court  should  be 
reversed,  and  this  cause  remanded,  with  In- 
stmcOons  to  the  trial  court  to  proceed  In 
accordance  with  this  opinion. 

PEIR  OUBIAM.  Adopted  In  wholes 


STATE  ex  rel.  OAtILT  et  sL  r.  BAKER, 
County  Treasurer. 

STATB  ex  ret  OAUI/T  v.  SAME.  (No.  8017.) 
(Snpreme  Court  ttf  OfclahMu.  tUj  14, 1918.) 

(ByOalmt  by  tha  Oowi.) 

1.  TaunoET  <i'.s010  —  DBcnt quBif OT  —  Mo- 
tzce—Penaxtus— Statute. 

If  notice  was  not  given  by  mail,  postage 
prepaid,  by  the  county  treasurer  to  a  taxpayer, 
whose  name  appeared  on  his  (record  of  the 
amovnt  of  Us  taxes,  and  when  the  same  be- 
came dne  and  delinquent,  as  required  by  chap- 
ter 120,  Session  Lawe  1910-11,  p.  263,  the 
penalty  prescribed  by  that  act  for  dehnqaency 
did  not  attach  upon  the  faflure  <^  the  taxpayer 
to  pay  Us  taxes  within  the  time  provided 
therein. 

2.  Taxation  '^3836  —  Ahended  ob  Supeb- 
SEDED  Statute  —  Enactment  avteb  Ex- 

TBAOEDtNABT  SESSION— GODE. 

Chapter  120,  Session  Laws  1910-11,  p. 
263,  having  been  enacted  subsequent  to  the 
adjournment  of  the  extraordinary  session  of 
the  Legislature  convened  in  January,  1910.  was 
not  repealed  or  superseded  by  any  provision 
of  the  Revised  Laws  1910,  known  as  the  Har- 
ris-Day Code. 

3.  Taxation  «=»8^>— Dblinqctnt  Taxes- 
Notice— IBtatute. 

The  proviso  of  chapter  120,  Session  Laws 
1910-11,  p.  203,  requiriog  the  county  treasurer 
to  give  notice  to  the  taxpayer  of  the  amount 
of  his  taxes,  etc.,  qualifies  only  the  matter  pre- 
ceding relating  to  the  penalty  on  delinquent 
taxes.  Unpaid  taxes  became  delinquent  at  tfae 
time  prescribed  by  the  act,  although  the  notlca 
required  by  the  proviso  was  not  given. 

4.  Taxation  ^603,  845— Saxe— Validht— 
Penalty. 

Where  the  parties  agree  that  real  prc^ier- 
ty  has  been  sold  for  tbe  tax  of  a  given  year  and 
tax  sale  certificate  issued  by  the  county  treas- 
urer, it  wiU  be  assumed  that  the  sale  was  valid 
and  the  certificate  regular,  and  that  the  sale 
was  for  the  amonnt  lawfully  due,  and  no  more. 
And  where  by  reason  of  the  failure  to  give  no- 
tice no  penalty  for  delinquency  attached.  It 
will  not  be  presumed  that  such  penalty  was  in- 
cluded In  the  amount  recited  in  the  sale  c«- 
tlficate. 

5.  Tax  Sale— Rboeuftxon—Statutc 

To  redeem  real  property  from  a  valid  tax 
sale,  the  owner  must  pay  the  treasurer  inter- 
est at  the  rate  of  18  per  cent  per  annum  from 
date  of  purchase  on  Uie  snm  mentioned  in  the 
sale  certificate. 
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6.  Refusal  or  MANDAUOft— Cebtificatb  of 
Sedeuftion. 
Where  the  amonnt  tendered  and  which  the 
owner  offers  to  pay  to  redeem  land  from  a  tax 
sale  is  insufficient,  mandamus  will  not  lie  to 
compel  the  treasurer  to  issue  a  certificate  of 
redemption. 

Error  from  District  Court.  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Mandamus  by  the  State  of  Oklahoma,  on 
the  relation  oi  W.  D-  Oault  aud  another, 
against  George  Baker,  County  Treasurer  of 
Oklahoma  County,  State  of  Oklahoma,  con- 
solidated with  mandamus  by  the  State  of 
Oklahoma,  on  the  relation  of  Sarah  B.  Gault, 
against  the  same  defendant  From  a  }udg- 
raeat  refusing  to  make  the  alternative  writ 
pa«mpt<»7,  relatorB  bring  error.  Afflrmed. 

Warm  K.  Snyder,  of  Oklahoma  City,  for 
plalntUTs  In  error.  Obas.  B.  Selby.  Oo.  Atty., 
and  H.  M.  Gray,  Asst.  Go.  At^.,  both  of 
Oklahoma  Oty,  for  defmdants  in  error. 

MILET.  J.  Upon  motion  and  affidavit  of 
plalntUfs  in  error,  as  plaintiffs  below,  an  al- 
ternative writ  of  mandamus  was  Issued  to 
defendant  In  error  as  county  treasurer  of 
Oklahoma  county  to  accept  of  plaintiffs  a 
certain  sum  of  money  tendered  by  them,  and 
issue  receipt  in  full  for  taxes  for  year  1912 
and  certificate  of  redemption  from  tax  sale 
of  certain  real  property  of  plaintiffs,  or 
show  cause  for  his  refusal  so  to  do.  Upon 
return  of  the  writ  the  parties  stipulated  as 
to  the  facts,  upon  consideration  of  which  the 
trial  court  hdd  that  the  amount  tendered  by 
plaintllTs  was  Insufflcient  to  entitle  them  to 
redeem,  and  refused  to  make  the  writ  per- 
emptory. 

[1]  It  appears  from  the  stipulated  facts' 
that  for  the  year  1912  taxes  were  levied  on 
an  ad  valorem  basis  on  certain  real  property 
of  the  plalntUfs.  Although  the  name  of  the 
plain Hflfs  as  the  taxpayers  appeared  upon 
his  record,  the  county  treasurer  did  not  ^ve 
them  notice  of  the  amount  of  the  taxes,  and 
when  same  would  become  due  and  delin- 
quent The  taxes  were  not  paid,  and  on 
the  first  Monday  in  November,  1913,  the 
county  treasurer  sold  the  property  for  the 
taxes  of  said  year  to  certain  individuals, 
and  tax  sale  certificates  were  Issued  by  the 
treasurer  to  the  purchasers.  On  October  30, 
1915,  the  plaintiffs  tendered  to  the  county 
treasurer  the  amount  of  the  taxes,  together 
with  Interest  thereon  from  February  3,  1915, 
to  the  1st  day  of  June,  1915,  at  the  rate  of 
0  per  cent,  per  annum,  and  Interest  from 
June  1,  1915,  to  the  date  of  the  tender,  at 
the  rate  of  18  per  cent,  per  annum,  and  In 
addition  thereto  the  fees  prescribed  by  stat- 
ute, and  demanded  of  the  said  treasurer  a 
receipt  therefor  and  certificate  of  redemption. 

The  only  question  briefed  and  argued  by 
^ther  party  is  wheUier  the  plaintiffs  were 
liable  to  Interest,  as  a  penalty,  at  the  rate 


of  18  per  cent  per  annum  on  the  amount 
of  the  taxes  from  the  date  of  the  delinquency 
to  February  3,  1916,  as  provided  by  chapter 
120,  Session  Laws  1910-11,  p.  263.  That 
act  provided: 

"One-half  of  all  taxes  levied  upon  an  ad 
valorem  baaia,  for  the  fiscal  year  ending  June 
SO,  1912,  and  for  each  fiscal  year  thereafter, 
shall  become  due  on  the  first  day  of  November; 
and  unless  said  one-half  of  the  taxes  so  levied 
shall  be  paid  on  or  before  the  first  day  of  Jan- 
uary, the  entire  tax  levied  for  such  fiscal  year 
shall  become  delinquent  on  said  date.  If  the 
first  half  of  the  taxes  levied  upon  an  ad  valo- 
rem basis  (or  such  fiscal  year,  shall  have  been 
paid  on  or  before  the  first  day  of  December,  the 
second  half  shall  become  delinquent  on  the 
fifteenth  day  of  June  thereafter.  All  delin- 
quent taxes  shall,  as  a  penalty,  bear  interest 
at  the  rate  of  eighteen  per  centum  per  an- 
num :  Provided,  that  the  county  treasurer 
shall  stamp  the  date  of  receipt  on  each  letter 
containing  funds  in  payment  of  taxes;  and  no 
penalty  shall  attach  after  the  receipt  of  the 
full  amonnt  due,  at  said  date,  by  reason  of  the 
inability  of  the  county  treasurer  to  enter  the 
same  of  record  on  the  date  received;  and,  pro- 
vided farther,  that  it  shall  be  tbe  diit'-  ■  ' 
county  treasurer^  on  or  before  November  first, 
to  notify  by  mail,  postage  prepaid,  each  tax- 
payer whose  name  appears  on  his  record,  of 
the  amount  of  his  taxes  uid  when  the  same 
will  become  due  and  dellnqnmt." 

In  Trimmer  v.  State  ex  reL  Rennle,  43 
Okl.  1B2,  141  Pac.  784,  thla  conrt  held  that. 
If  file  notice  was  not  given,  then  the  pen- 
alty prescribed  for  dellnquKicy  did  not  at- 
tach upon  fiilliire  to  pfty  within  the  time 
prescribed  by  the  act  Oonnsel  for  defiend- 
ant  in  emn*  oontmd  that  section  7389,  B. 
L.  1910  (Harris-Day  Code),  and  not  the  act 
of  1911,  oontrolfl,  and  seek  to  dlsttngnlsh 
this  case  from  IMmmer  v.  State  ex  rel. 
Bennle  <»i  that  ground.  But  this  cannot  be 
done. 

tt>4]  As  in  the  case  dted,  the  taxes  here 
undCT  consideration  became  doe,  and  it  was 
the  duty  of  the  treasurer  to  s^ve  notice 
prior  to  the  date  the  Hanls-Day  Code  took 
effect  We  may  say,  however,  that  the  in- 
timation in  the  decision  of  Trimmer  t.  State 
ex  rel.  Bennle,  that  the  act  of  1011  waa 
am«ided  or  superseded  whrai  the  Code  wctC 
into  effect,  was  an  Inadvertence.  It  ia  ex- 
pressly provided  in  section  2  of  chapter  S9, 
Session  Laws  1910-11,  p.  70,  adopting  the 
Code,  that  no  act  of  the  Legislature  enacted 
subsequent  to  the  adjonmment  of  the  ex- 
traordinary session  of  the  Legislature,  which 
convened  in  January.  1910,  was  repealed 
thereby.  Chapter  120,  Session  Laws  1910-11, 
supra,  was  enacted  at  a  subsequent  ses- 
sion, and  remained  In  force  until  amended 
by  dupter  31,  Session  Laws  1015,  p.  44.  De- 
linquent taxes  for  the  fiscal  years  ending  in 
June  80,  1012,  to  June  30,  1915,  induslTe, 
were  not  liable  to  penalty  for  delinquency, 
unless  the  notice  iwescribed  by  the  act  of 
1911  was  given,  until  February  8, 1915,  upon 
the  approval  of  chapter  8.  Session  Laws 
1915,  p.  7.  whldk  act  iHX>vlded  that  anch  tax- 
es should  bear  Interest  from  that  date  until 
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June  1,  1915.  at  tHe  rate  of  6  per  cent  per 
annum,  and  thereafter  at  tbe  rate  of  18  per 
cent,  per  abmun.  untU  paid.  The  remaining 
contention  of  counsel  for  defendant  In  error 
is  also  untenable.  It  sufficiently  appears 
from  tbe  record  that  the  taxes  were  those 
"levied  upon  an  ad  valorem  basis,"  and  not 
a  paving  assessment  or  other  apedal  assess- 
ment, such  as  the  court  had  under  considera- 
tion In  Whitehead  r.  Uack^,  163  Pac. 
121,  and  hence  that  decision  has  no  applica- 
tion. 

If  the  trial  court  had  held  the  plaintiffs 
were  liable  to  the  penalty  prescribed  by  tbe 
act  of  1911  from  the  date  of  the  deUnqnency. 
the  finding  would  have  been  erroneous,  and 
it  would  be  necessary  to  reverse  the  Judg- 
ment, If  the  amount  tendered  proved  to  be 
otherwise  sufficient  But  It  appears  on 
«camlnation  of  the  judgment  that  the  court 
held  that  the  penalty  prescribed  by  that 
act  did  not  attach  by  reason  of  the  failure 
of  the  treasurer  to  give  the  requisite  notice. 
However,  the  trial  court  was  of  the  opinion 
that  the  property  having  been  sold  for  the 
delinquent  t&xm  on  the  first  Alonday  In 
November,  1913,  and  certificate  Issued  to  the 
purchaser,  the  owners  were  not  entitled  to 
redeem,  unless  they  paid  interest  on  tbe 
amount  of  the  Uxes  at  the  rate  of  18  per 
cent,  per  annum  from  the  date  of  purchase, 
and  that  the  sum  offered  being  less  than  the 
Amount  required  to  pay  such  interest,  in 
addition  to  the  other  amounts  due,  the  ten- 
der for  that  reason  was  insnffldent. 

The  parties  have  not  briefed  or  argued 
that  question.  It  was  not  Involved  or  de- 
cided in  Trimmer  v.  State  ex  rel,  Kennle. 
That  case  only  decided  that  the  second  pro- 
viso with  reference  to  glvii«  notice  condi- 
tionally defeated  the  antecedent  clause,  to 
wit: 

"All  delinquent  ta^es  shall,  as  a  penalty,  bear 
intereat  at  the  rate  of  eighteen  per  centum 
per  ammm." 

It  ia  clear  to  us  that  the  two  provisos 
operated  on  that  clause,  which  immediately 
preceded  it  only,  and  should  be  confined 
thereto,  and  were  not  intended  to  apply  to 
the  part  of  the  statute  fixing  the  time  when 
the  taxes  became  due  and  when  delinquent. 
Searcy  v.  State  ex  rel.  Carl,  167  Pac.  476. 
It  follows  that  although  the  notice  required 
by  the  second  proviso  was  not  given,  one- 
half  the  taxes  became  due  November  1st,  and 
not  having  been  paid  on  or  before  the  Ist 
day  of  January,  the  entire  tax  levied  became 
due  and  delinquent  on  said  date.  The  taxes 
were  a  lien  upon  the  real  property.  Section 
la,  c.  38.  Session  Laws  1900,  p.  603 ;  section 
7391,  B.  L.  1910.  Being  deUnquent.  it  was 
the  duty  of  the  county  treasurer  to  advertise 
and  sell  such  property  for  tbe  deUnquent 
taxes  and  costs.  Sectlws  7396, 7897.  7398,  B. 
U  1910.  By  section  7403,  B.  L.  1910,  it  la 
provided  that  the  purchaser  Is  «ititled  to  a 
certificate  describing  the  land  purchased,  and 


the  sum  paid,  and  ttie  time  .when  be  irtU  be 
entitled  to  a  deed.  Section  7413.  B.  L.  1910, 
provides  that  the  owner  of  any  land  sold  for 
taxes  may  redeem  the  same  at  any  time 
within  two  years  after  the  day  of  such  sale, 
or  at  any  time  before  the  execution  of  a 
deed  of  conveyance  therefor  by  the  county 
treasurer,  by  paying  tbe  treasurer  for  the 
use  of  tbe  purchaser,  his  heirs  or  assigns,  the 
sum  motioned  in  this  certificate,  and  inter- 
est therecm  at  the  rate  of  18  per  cent  per 
annum  tnm  tbe  date  of  purchase.  The  sum 
for  which  tbe  land  wa»  sold  and  the  snm 
mentioned  In  the  certificate  are  not  stated 
In  tbe  stipulation.  If  a  penalty  of  18  per 
cent,  per  annum  from  the  date  of  delinquency 
to  date  ot  sale  was  Included  in  the  amount, 
the  sale  and  certificate  would  perhaps  be 
void,  87  Cyc.  1290.  The  stipulation  recites 
that  the  property  was  sold  "for  tbe  tax  of 
1912,  and  tax  sale  certificate  IsMied  by  the 
county  treasurer."  We  cannot  assume  that 
any  item  not  warranted  by  law  was  included. 
No  attack  is  made  on  the  regularity  of  the 
sale  or  the  sufficiency  of  the  certificate,  and 
the  presumption  Is  that  the  same  was  regu- 
lar and  valid.  For  the  purpose  of  this  case, 
we  assume  that  tbe  amount  for  which  the 
land  was  sold  and  tbe  amount  mentioned  in 
tbe  certificate  Is  no  more  than  was  lawfully 
due,  which  was  the  amount  at  tbe  tax  yrlfh- 
out  penalty. 

It,  B]  According  to  the  terms  of  tbe  statute 
on  redemption  (section  7413),  It  was  neces- 
sary for  plaintiffs  in  error  to  pay  the  treasur- 
er for  the  use  of  the  purchaser  the  sum  men- 
tioned in  the  certificate,  and  interest  thereon 
at  tbe  rate  of  18  per  cent  per  annum  from 
date  of  purchase,  which  was  the  first  Monday 
In  November,  1913.  The  plaintiffs  In  error 
only  tendered  and  offered  to  pay  interest  at 
6  per  cent  per  annum  from  February  3, 1915, 
to  June  1,  1915,  and  from  tbe  latter  date  at 
the  rate  of  18  per  cent,  per  annum,  which  Is 
less  than  the  amount  required. 

If  there  had  been  no  valid  sale  of  the  land, 
the  amount  tendered  would  have  hem  suffi- 
cient to  pay  the  taxes  and  interest  and  pen- 
alties thereon  as  provided  by  chapter  8,  Ses- 
sion Laws  1915,  p.  9,  extending  the  time  for 
tbe  payment  of  taxes,  and  It  would  have  been 
the  duty  of  the  treasurer  to  accept  the 
amount  and  issue  plaintiffs  In  error  a  re- 
ceipt in  fulL  But  inasmuch  as  we  must  as- 
sume from  the  record  for  the  purpose  of  this 
case  that  the  sale  was  regular,  and  the 
amount  named  in  tbe  certificate  is  the  amount 
that  was  lawfully  due  at  the  time  ot  tbe  sale, 
and  no  more.  It  is  not  a  questioa  of  the 
amount  of  taxes  and  Interest  and  penalty 
thereon  due  tbe  btate  end  the  several  munic- 
ipalities, but  it  is  a  question  of  the  amount 
required  to  redeem  from  the  sale  wMch  bad 
been  made  previous  to  the  passage  of  the  act 
ot  IfilS.  That  act  has  no  bearing  on  this 
question.  The  amount  required  to  i«deen 
waa  presoUied  by  section  741%  B.  ISIS. 
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The  amount  tendered  being  less  than  that  le- 
qulred,  the  trial  court  did  not  err  In  refusing 

the  writ 

The  Judgment  ts  afDrmed.  All  the  Justices 
concur. 


KIBBY  V.  BINION,  SherifE,  et  al.   (No.  8533.) 

(Supreme  Cknirt  of  Oklahoma.   April  80,  1918. 
Rdiearliv  Denied  May  28,  191&) 

fSvUdbua  &v  the  Oowri.) 

1.  JUDGVEITT  ^=»439— iNJCHcnoN— ENFOBC- 
INO  CODNTEBCLAIM. 

An  action  was  brought  by  K.  H.  &  Co. 
against  G.  F.  K.  under  a  written  contract  en- 
tered into  by  and  between  K.  H.  &  Co.  and  C. 
F.  K.,  to  which  O.  F.  K.  answered  and  set  up  a 
counterclaim  for  damages  for  alleged  fraod 
practiced  upon  him  by  K.  H.  &  Co.  in  causing 
nlm  to  enter  into  said  contract  In  the  trial 
of  the  case  the  counterclaim  was  withdrawn 
without  prejudice,  and  the  trial  resulted  in  a 
judgment  in  favor  of  K.  H.  &  Co.,  which  judg- 
ment was  affirmed  by  this  court  After  said 
judgment  was  affirmed  G.  F.  K.  brought  an  ac- 
titm  against  K.  H.  &  Co.  and  the  sh^iff,  baaed 
upon  substantially  the  same  avermoits  contain- 
ed in  the  coantu^aim  which  was  withdrawn, 
to  enjoin  the  collection  of  said  judgment  &Dd 
to  haye  ascertained  the  amount  of  said  dam- 
ages, and  when  ascertained  to  have  the  same  set 
off  against  the  judgment  No  excuse  was 
pleaded  or  proven  for  the  withdrawal  of  said 
counterclaim.  Beld,  that  K.  having  purposely 
abstained  from  using  in  the  trial  in  which  the 
judgment  was  rendered  his  claim  of  set-off  vol- 
untarily waived  snch  defense,  and  he  cannot 
make  such  set-off  a  baids  of  equitable  relief, 
field,  farther,  that  under  such  tmctii  an  Injunc- 
tion to  restrain  the  collection  of  such  judg- 
ments wlU  not  lie. 

2.  Ajpfkaz.  and  Ebbob  es3854(2)— Rtview— 

JCDQICENT— EbbONEOUS  REASONS. 

Where  in  a  trial  to  the  court  the  court  ren- 
ders a  proper  final  judgment  in  the  case,  it  la 
entirely  immaterial  that  such  Judgment  is  predi- 
cated by  the  court  upon  an  erroneous  findmg  of 
facts  or  a  misinterpretation  of  the  law,  as  the 
ground  upon  which  the  court  proceeded  is  not  a 
■abject  of  review  by  an  appellate  court. 

(A.dditional  SvUabua  hy  Editorial  Staff.) 

3.  Appeal  and  Ebbob  «=>878(1)— Review— 
Right  or  Dbisndant  in  Ebbob. 

Where  a  defendant  in  error  fails  to  file  a 
crosB-petition  in  error,  only  those  ciuestions  pr(>- 
sented  for  assignments  in  the  petition  in  error 
are  properly  reviewable  by  the  Supreme  Court 
on  appeal 

Commlsaloners*  Opinion,  Division,  No.  1. 
Error  from  District  Court,  Oklahoma  County,* 
John  W.  Hayson,  Judge. 

Action  by  0.  F.  Klbby  against  Kubie,  Hel- 
mann  &  Co.  and  M.  G.  Binion.  Sheriff  of  Okla- 
homa County,  Okl.,  to  enjoin  the  collection  of 
a  Judgment  and  to  set  off  damages  against 
the  Judgment  Judgment  for  defendants, 
motion  for  new  trial  overruled,  and  plaintiff 
brings  «rror.  Affirmed. 

Ererest  &  Campbell,  ot  Oklahoma  Oity,  for 
plalDtlfl  In  o-ror.  H.  M.  Boardman,  B.  R. 
Hastings,  and  Embry,  Crockett  &  Johnson, 
all  of  Oklahoma  d^,  for  defendants  in  error. 


COLLIER,  C.  The  actual  controversy  In 
this  case  Is  between  C.  F.  Klbby,  the  plaintiff 
in  error,  and  the  defendant  in  error  Kubie, 
Helmann  &  Co.,  to  which  action  the  sheriff  of 
Oklahoma  county  Is  a  party,  but  not  Interest- 
ed in  the  result.  Suit  was  Instituted  by  the 
plaintiff  for  the  purpose  of  enjoining  the 
sheriff  of  Oklahoma  county  from  levying  an 
execution  upon  the  property  of  the  plaintiff 
under  a  judgment  entered  by  the  district  court 
of  Oklahoma  coiuty  Id  favor  of  the  defend- 
ant Kubie,  Helmann  &  Co.,  and  to  have  ascer- 
tained the  amount  of  an  unliquidated  claim 
for  damages,  and  when  ascertained  to  have 
the  same  set  off  against  said  Judgment;  the 
said  Judgment  being  in  excess  of  the  sum  of 
$3,000. 

The  petition  In  this  case  la  very  volumi- 
nous. The  salient  averments  thereof  are  as 
follows:  That  the  defendant  brought  an  ac- 
tion against  the  plaintiff  on  the  I3th  day  of 
September,  19X0,  and  on  the  4th  day  of  No- 
vember, 1910,  the  plalntlfl  filed  an  answer 
and  counterclaim,  to  which  a  reply  was  after- 
ward duly  filed  by  defendants ;  that  after 
said  case  was  called  for  trial  the  plalntlfl  dis- 
missed his  said  cross-action  and  counter- 
claim and  the  jury,  at  the  direction  of  the 
court,  returned  a  verdict  in  favor  of  the  plalu- 
Uff  for  $3,064.28  and  costs ;  that  the  plaintiff 
appealed  said  cause  to  this  court  where  the 
cause  was  duly  heard  and  determined,  and 
Judgment  of  the  trial  court  affirmed;  that  the 
plalntlfl  was  by  occiqiatiwi  a  traveling  sales- 
man, and  was  Induced  by  fraadulent  rep- 
resentations (m  the  part  ctf  Kubie.  Helmann 
&  Ca  to  enter  their  employ,  .and  that  he  de- 
voted his  entire  time  to  the  services  of  said 
def«idant  from  the  Ist  day  of  July,  1909,  to 
the  1st  day  of  July,  1910,  in  the  furtherance 
of  Che  business  of  said  defoidant;  that  by 
reason  <A  the  said  fraudulent  misrepresenta- 
tions, which  are  specifically  and  eztenslvely 
set  forth  in  the  petition,  the  plaintiff  had  sus- 
tained damages  in  tbe  sum  of  $3,900;  that 
Kubie,  H^maun  &  Co.  are  nonresidents  of 
the  state;  and  that  tbe  only  property  they 
have  In  Als  state  Is  the  said  Judgment  against 
the  plaintiff.   The  prayer  of  the  petition  is: 

"Wherefore,  premises  considered,  plaintiff 
prays  the  court  to  make  an  order  temporarily 
restraiuing  tbe  sberiff  and  said  defendant  Ku- 
bie, Helmann  &  Co.,  and  each  of  them,  and 
their  agents,  deputies,  and  employ^  from  levy- 
ing said  execution  upon  the  property  of  this 
plaintiff  and  enforcing  the  collection  of  th* 
same,  and  temporarily  restraining  said  sheriff 
from  making  a  sale  of  the  property  of  plaintiff 
under  said  execution,  until  tois  petition  can 
be  heard,  and  that  upon  a  hearing  of  this  peti- 
tion said  plaintiff  be  granted  a  temporary  in* 
junction  restraining  and  enjoining  tbe  levy  and 
service  of  said  execution  and  tbe  sale  of  said 
property,  and  upon  a  final  hearing  and  trial 
said  temporary  injunction  be  made  permanent 
in  the  event  the  court  should  find  that  said 
defendant  Eubie,  Heimann  &  Co.,  is  indebted 
to  tbe  plaintiff  under  the  allegations  hereinbe- 
fore made,  in  a  sum  equal  to  or  exceeding  the 
amount  of  the  Judgment  held  by  said  defend- 
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ant  against  the  plaintiGF,  and  that  if  it  be  found 
upon  a  hearing  hereof  that  said  defendant  is 
indebted  to  the  plaintiff  in  a  less  sum  tban  the 
amount  of  its  said  judgment  and  costs,  then 
that  said  defendants  be  permanently  enjoined 
and  restrained  from  the  levy  of  said  execution 
and  the  sale  of  said  lands,  except  for  the 
amount  representing  the  excess  of  the  judg- 
ment in  favor  of  said  defendant  and  against 
this  plaintiff,  over  the  amount  of  the  indebted- 
ness from  said  defendant  to  this  plaintiff. 
Plaintiff  further  prays  that  he  recover  his  costs 
herein,  and  have  all  such  other  and  further  re- 
lief as  he  may  be  entitled  to  in  the  premises." 

There  was  attached  to  said  petition  as  an 
exhibit  the  contract  of  employniCTt  referred 
to  in  said  petition.  A  temporary  restraining 
order  was  Issued.  A  temporary  Injunction 
was  grantpd  on  the  19th  day  of  March,  1914, 
which  became  effective  on  the  giving  of  a  bond. 
A  little  later  the  plaintiff  filed  an  afBdavit 
for  service  by  publication.  The  defendant 
filed  a  special  appearance  and  motlOD  to 
quash  the  service  by  publication  upon  the 
ground,  among  otlier  grounds,  "that  tbe  affi- 
davit tot  publication  shows  the  action  ia  not 
against  a  foreign  corporatim  having  in  this 
state  property  or  debts  owing  it  which  are 
sought  to  be  taken  by  any  ct  the  provisional 
remedies,  or  to  be  appropriated  in  any  way, 
and  that  such  judgment  is  not  sought  to  be 
taken  by  any  of  the  provisional  ronedles." 

The  court  overruled  the  motion  to  quash 
the  service  of  summons  by  publication,  to 
which  the  defendant  excepted,  and  Oie  de- 
fendant therenpcm  demurred  to  the  petition, 
which  was  overruled,  and  excepted  to.  There- 
upon the  defendant  answered,  denying  gen- 
erally and  specifically  each  and  every  and  all 
of  the  statements  and  allegations  In  said  peti- 
tion contained,  excepting  only  such  statements 
as  are  therein  expressly  set  up  In  defense  of 
the  action,  which,  under  the  view  we  take  of 
the  case  we  deem  unnecessary  to  redte,  fur- 
ther than  to  say  that  the  contract  attached 
as  an  exhibit  to  the  petition  In  the  case  Is  the 
Identical  contract  which  was  attached  to  the 
petition  upon  which  the  judgment  which  Is 
sought  to  be  enjoined  was  rendered,  and  that 
the  facts  relied  upon  by  plaintiff  are  tbe  Iden- 
tical facts  pleaded  in  ttie  counterclaim  which 
was  filed  by  plaintiff  to  the  action  in  which 
the  judgment  was  rendered,  which  counter- 
claim was  withdrawn  without  prejudice.. 
There  was  voluminous  evidence  ottered  by 
the  plaintiff  tending  to  siu»port  the  allegatiras 
of  his  petition,  whidi  evidence  we  deem  un- 
necessary to  recite. 

The  case  was  tried  to  the  court  on  May 
13,  1916,  and  taken  under  advisement  On 
July  14.  1916,  the  case  came  on  tot  further 
hearing,  and  the  court  found  that  the  pleas 
of  res  adjudleata  interposed  by  the  d^end- 
ant  bad  been  Bustalned,  declined  to  find 
upon  any  QQeatlon  of  fraud  or  damages,  or 
any  other  question  ralaed  hy  the  issues  In 
said  cause,  for  the  reason  that  such  finding 
Is  mmecessai?  to  flie  propw  judgment  In 
aaid  caua^  and  rendered  judgmwt  for  the 


BEPOBTEB  Cr>kL 

defendant^  and  dissolved  ttie  temporary  in- 
junction. 

The  material  parts  of  tbe  journal  entry 

In  tbe  case  are  as  followa: 

"The  court  having  heard  and  considered  the 
evidence  in  said  cause  finds  therefrom  that  tbe 
plea  of  res  judicata  of  the  defendants  is  sus- 
tained by  said  evidence,  and  tint  the  plaintiff  is 
estopped  by  his  conduct  to  urge  tbe  false  and 
fraudulent  representations  as  pleaded  hy  him 
as  a  ground  for  the  relief  sought  in  his  petition, 
and  for  enjoining  the  execution  of  the  judg> 
ment  therein  sought  to  be  enjoined,  and  is  not 
entitled  to  the  equitable  reUef  prayed  for,  and 
the  court  further  is  of  the  opinion  that  it  is 
unnecessary  to  pass  npon  any  question  of  fraud 
or  damages  or  any  other  question  raised  hj  tbe 
issues  in  said  cause,  and  declines  to  pass  upon 
the  same  and  declines  to  make  a  finding  as  to 
whether  or  not  false  and  fraudulent  repreMnta- 
tions  and  inducements  were  made  to  plaintiff  to 
induce  him  to  enter  into  the  employ  of  de> 
fendant  Kubie,  Heimann  &  Co.,  or  as  to  the 
amount  of  his  damages  thereby  incurred,  If  any 
for  tbe  reason  that  such  finding  is  unnecessary 
to  tbe  proper  judgment  in  said  cause.  It  is 
therefore  ordered,  adjudged,  and  decreed  by  the 
court  that  plaintiff  take  nothing  by  this  ac- 
tion and  that  said  defendants  recover  their 
costs  herein,  and  that  said  temporary  injunc- 
tion heretofore  granted  in  aald  cause  be,  and  ia 
hereby  dissolved.  To  all  of  which  judgments, 
orders,  and  decrees  of  the  court  the  plaintiff 
excepted  and  still  excepts.  And  thereupon,  said 
plaintiff  on  said  14tb  day  of  July,  1916,  having 
tiled  in  said  cause  his  motion  for  new  trial,  and 
the  court  having  heard  and  considered  said 
motion,  the  parties  appearing  as  before,  and 
consenting  that  the  same  be  taken  up  at  this 
time.  It  is  ordered,  adjudged  and  decreed  by 
the  court  that  said  motion  for  new  trial  be  and 
is  ber^y  overmled.  To  which  order,  iodg- 
ment  and  decree  tbe  plaintiff  in  c^wn  etmrt  ex- 
cepted and  still  excepts.** 

To  the  action  of  the  court  In  rendering 
judgment  for  the  def^dant  and  dissolving 
the  temporary  Injunction  the  plaintiff  ex- 
cepted, and  brIngB  error  to  thla  court. 

[1 , 2]  There  are  several  asslgnmenta  of  er- 
ror, but  the  only  ones  necessary  to  review 
are  the  third  and  fourth,  wfaldi  are  as  fol- 
lows: 

"(3)  The  trial  court  erred  In  finding  and  ad- 
judging that  the  plea  of  former  adjudication  en- 
tered m  said  cause  by  the  defendant  was  sus- 
tained by  the  evidence. 

"(4)  The  trial  court  erred  in  finding  and  ad- 
judging that  the  plaintiff  was  estopped  to  have 
and  recover  tbe  relief  demanded  in  the  peti- 
tion filed  in  said  cause,  and  that  the  plaintiff 
waa  not  entitled  to  the  eqnitable  relief  prayed 
for  and  sought  in  said  petition." 

Section  4771,  Bevlsed  tjawa  1910,  provides : 
"The  court  at  any  time  before  the  final  sub- 
mission of  the  cause,  on  motion  of  the  defend- 
ant, may  allow  a  counterclaim  or  set-oCf,  set  up 
in  tbe  answer,  to  be  withdrawn,  and  tbe  same 
may  become  the  subject  of  another  action ;  on 
motion  of  either  party,  to  be  made  at  the  time 
such  counterclaim  or  set-off  is  withdrawn,  an 
action  on  the  same  shall  be  docketed  and  pro- 
ceeded in  as  in  like  cases  after  process  saved; 
and  the  court  shall  direct  tbe  time  and  manner 
of  pleading  therein.  If  an  action  be  not  so 
docketed,  it  may  afterwards  be  oommenced  in 
the  orcUnary  way.** 

This  law  was  adopted  from  Kansaa,  and 
prior  to  Its  adoptl<m  was  construed  In  the 
case  of  Ollie  F.  Bowm  v.  Flom  PlHiett,  26 
Kan.  219,  the  syllabna  of  which  reads; 
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"Under  the  proviBioiis  of  section  120  of  the 
Code,  the  defendant  haB  the  priTilege,  m  a  mat- 
tor  of  richti  an;  time  before  the  final  suhmis- 
adon  oE  tine  cause  on  trial,  to  withdraw  a  coun- 
terclaim- or  sctKiff,  and  the  iame  may  become 
the  Bubject  of  auotiier  action." 

We  therefore  think  that  the  court  com- 
mitted error  In  finding  that  the  plea  of  res 
adjudicata  of  the  defendant  was  sustained 
by  the  evidence,  and  upon  sudi  flndlnff  predi- 
cating Judgment  for  the  defendant.  Bat 
such  error  we  think  was  error  without  injury. 
Where,  as  In  the  instant  case,  the  court 
disposes  of  the  case  tried  to  It  by  a  proper 
final  Judgment,  it  is  entirely  immaterial 
that  the  court  based  such  Judgment  upon  an 
erroneous  conclusion  of  facts,  or  a  wrong 
Interpretation  of  law. 

"The  ground  on  which  the  court  below  pro- 
ceeded ie  not  a  subject  of  Inquiry  hi  the  appel- 
lato  court."  3  Gyc.  221(b);  Hodgins  v.  Hod- 
gins,  28  OIeI.  625,  108  Pac.  711. 

The  evidence  and  pleading  does  not  dis- 
close any  reason,  certainly  not  a  good  and 
Huffldent  excuse,  for  plaintlfFs  withdrawal  of 
the  counterclaim  filed  and  withdrawn  In  the 
action  in  which  the  Judgment  sought  to  be 
enjoined  was  rendered.  We  are  therefore 
of  the  opinion  that  by  reason  of  failure,  with- 
out excuse,  to  plead  the  counterclaim  which 
was  withdrawn,  the  plalntiCT  Is  not  entitled 
to  the  equitable  relief  prayed  In  the  Instant 
case,  and  that  tlie  court  did  not  err  In  ren- 
dering Judgment  for  the  defendant,  and  dis- 
solving the  temporary  injunction. 

In  Penrce  v.  Winter  Iron  Works,  32  Ala. 
68.  It  is  held: 

"A  defendant,  having  a  cross-demand,  which 
{s  available  as  a  set-off  either  at  law  or  In 
equity,  and  having  failed  to  bring  it  forward  in 
the  action  at  law,  cannot  make  it  the  basis  of 
equitable  relief  aiB^ainst  the.judgment  at  law, 
without  showing  some  sofficfent  excuse  for  his 
failure  to  avail  himself  itt  It  at  law;  and  the 
fact  that  he  was  advised  that  the  law  court  had 
no  jurisdiction  to  allow  the  set-off  is  not  a 
sufficient  exeuse  tor  hfs  failure." 

In  John  C.  Wolcott  v.  Sidney  Jones,  86 
Mass.  (4  Allen)  367,  It  is  held: 

"A  bill  in  equity  cannot  be  maintained  to  re- 
strain the  collection  of  an  execution  against  die 
plaintiff  in  favor  of  the  assignee  of  an  insol- 
vent debtoFj  on  the  mere  ground  that  the  plain- 
tiff has  claims  against  the  debtor  which  might 
be  the  subject  of  set-off;  there  being  no  aver- 
ment to  show  th^t  the  plaintiff,  for  any  reason, 
could  not  have  availed  himself  of  his  set-off 
In  the  action  in  which  the  Judgment  ag^nst 
him  was  recovered." 

In  the  body  of  the  opinion  it  Is  said: 

"There  Is  no  averment  in  the  biU  from  which 
it  appears  that  this  remedy,  if  the  plaintiff  bad 
exercised  due  diligence,  could  not  have  been 
used  by  him  to  obtain  a  proper  adjustment  and 
set-off  of  the  debt  due  to  him  against  the  claim 
on  which  the  assignee  has  obtained  judgment 
This  certainly  afforded  him,  so  far  as  we  can 
Infer  from  the  statements  in  the  bill,  a  clear, 
plain,  and  adequate  remedy.  Having  omitted  to 
avail  himself  of  it,  the  plaintiff  cannot  now 
seek  to  enforce  his  set-off  by  enjoining  the  as- 
signee against  the  collection  of  the  amount  due 
on  the  judgment  which  has  been  recovered  in 
due  eooTse  of  law  against  the  plaintiff." 


See,  also,  Hill  v.  HcNein.  8  Port  (Ala.)  432; 
Cummlna  t.  Bentl^,  S  Atk,  0;  Hnghes  v. 
McCoun's  Adm'r,  6  Ky.  (8  Bibb)  254;  Cook 
T.  Murphy,  7  GUI  &  J.  (MdO  282. 

In  Hendrickaon  t.  Hinckley.  58  XT.  S.  (17 
How.)  443,  15  L  Ed.  128.  it  la  held: 

"An  injunction  will  not  be  granted  against  a 
Judgment  upon  the  ground  that  defendant  has  a 
set-off  against  the  debt,  where  he  has  purpose- 
ly abstained  from  using  such  set-off  in  defense 
of  the  action  at  law." 

In  the  body  of  the  opinion  it  is  said : 

"Similar  considerations  are  fatal  to  the  plain- 
tiff's claim  for  relief,  on  the  ground  that  the 
defendant  resides  out  of  the  state,  and  that 
therefore  he  should  have  the  aid  of  a  court  of 
equity  to  subject  the  judgment  at  law  to  the 
payment  of  the  complainant's  claim.  When 
the  complainant  elected  not  to  file  these  claims 
in  set-off  in  the  action  at  law,  he  knew  that  de- 
fendant, who  was  the  plaintiff  in  that  action, 
resided  out  of  the  state.  If  that  fact  was  deem- 
ed by  the  complainant  insufficient  to  induce  him 
to  avail  himself  of  his  complete  legal  remedy, 
it  can  hardly  be  suppmied  that  It  can  induce  a 
court  of  equity  to  interpose  to  create  one  for 
him.  The  question  Is  not  merely  whether  he 
now  has  a  legal  remedy  but  whether  be  has  had 
one  and  waived  it  And  as  this  clearly  appears, 
equity  will  not  interfere." 

In  HaU  V.  Clark,  21  Mo.  415,  it  Is  held: 
"Where  a  vendue  fails,  in  an  action  against 
him  for  the  purchase  price,  to  recoup  for  dam- 
ages sustained  by  fraudulent  representations 
made  by  the  vendor  to  procure  the  sale,  and  the 
vendor  recovers  judgment,  the  vendee,  pending 
a  subsequent  action  against  the  vendor  for  the 
deceit,  is  not,  on  the  ground  of  insolvency  of  the 
vendor,  entitled  to  an  injunction  enjoining  the 
collection  by  the  vendor  of  his  judgment" 

In  Perkins  v.  Clements,  1  Pat  &  H.  (Va.) 
141,  it  is  held: 

"A.  borrowed  money  from  B.,  arising  from 
the  sale  of  his  wife's  real  estate,  and,  gave  a 
bond  therefor  payable  to  the  wife.  On  the  hus- 
band's death  ue  wife  brought  suit  on  the  bond 
therefor  iiayahle  to  the  wife.  On  the  husband's 
deatii  the  wife  brought  suit  on  the  bond  against 
A.,  who  filed  an  account  of  set-offs  consisting  of 
the  dealings  of  B.  with  A. 'a  firm,  and  alleged  an 
agreement  that  the  said  dealings  should  be 
set  off  against  the  bond.  This  plea  was  waived, 
and  Judgment  had  for  the  plaintiff.  The  defend- 
ant then  filed  a  bill  paying  an  injunction 
against  the  judgment.  Held,  that,  if  the  de- 
fendant had  any  defense,  it  was  a  legal  one,  on 
which,  having  failed  to  make  it  witii  no  ex- 
cuse, be  could  have  no  relief  in  sanily." 

[t]  In  the  trial  of  the  case  seroxil  excep- 
tions were  saved  by  the  defendants  to  roHngs 
of  the  court,  which  exertions  are  extensive- 
ly argued  in  defendant's  brief,  and  supported 
by  citations  of  authorities,  but  In  view  of 
the  fact  that  no  cross-appeal  has  tieen  filed 
by  the  defwdant,  and  as  the  Judgment  ren- 
dered for  the  defendant  must  be  afllrmed, 
such  exceptions  will  not  be  considered. 

"Where  a  defendant  in  error  fails  to  fie  a 
cross-petition  in  error,  only  those  questions  pre- 
sented for  assignments  in  the  petition  Is  error 
are  properly  reviewable  by  the  Supreme  Ceurc 
on  appeal."  Higgina-Jones  Realty  Go.  t.  Davis, 
158  Pac.  1160. 

The  motion  for  a  new  trial  was  prc^erly 
overruled. 

Tba  Judgment  is  afflnned. 

PBB  OUBIAM.  Adoi»ted  In  wbola. 
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BBC^NELL  et  aL  t.  STATE  ex  Mc- 
RILEY.    (No.  852G.)* 

(Supreme  Court  of  Oklahoma.  April  9,  1918.) 

ffipItedM  &ir  the  Court.) 

1.  Mawdamus     «eo23(2)  ~  Bleotionb  — 

VonKQ  PeKOIWOTS— ITOBMATION. 
It  is  the  doty  of  the  county  election  board 
to  create,  alter,  or  discontinue  voting  precincts 
BO  that  no  precinct  shall  contain  more  than 
200  voters,  unless  in  extreme  cases  of  necee- 
sity;  BJid,  in  case  of  failure  to  perform  this 
duty,  any  qoaliflecl  elector  of  the  county  may 
require  a  performance  thereto  by  writ  of  man- 
damna. 

2.  Mahdavtxb     t^a74(l)  ~~  BucnoHs  — 

VOTINO  PbECINCTB— FOBUATTON. 

Where  between  450  and  500  qualified  elec- 
tors reside  within  a  preonct,  which  precinct 
is  eight  miles  long  and  from  six  to  nine  miles 
wide,  and  the  polling  place  therein  ia  located  on 
the  west  line  thereof,  and  there  Is  situated 
near  the  east  side  of  said  precinct  an  incorpo- 
rated  town  in  which  reside  208  qualified  elec- 
tors, and  with  90  per  cent,  of  the  electors  re- 
siding within  said  prednct  residing  nearer  said 
incorporated  town  than  near  the  polling  place, 
and  where  the  county  election  board  have  fail- 
ed, neglected,  and  refosed  to  divide  said  pre- 
dnct as  required  by  law,  mandamus  will  issue 
to  compel  performance  of  this  duty. 
8.  MANDAJiue  «i=»176  —  Elections  —  Fob- 
UATION  OF  DiSTEiCTO— Discretion. 

The  county  election  board  is  vested  by  stat- 
ute with  discretion  as  to  the  boundaries  of  the 
predncts  dreated  by  tiiem,  and  the  judgment 
of  the  trial  conrt,  ordering  that  certain  bound- 
aries be  established,  is  modified  bo  as  to  leave 
the  boundaries  of  the  proposed  district  to  the 
discretion  of  the  coanl?  election  board. 

Elrror  tttjm  District  Court,  Okfuskee  Ooon- 
ty ;  Gea  O.  Crunqt,  Judgft 

Mandamus  by  the  State,  on  the  relation  of 
J.  H,  HcRlley,  against  O.  H.  Becknell  and 
others,  to  cre&te  election  predncts.  A  per- 
emptory writ  was  awarded  relator,  and  de- 
fendants bring  error.  Modified  and  affirmed. 

T.  S.  Hurst,  Co.  Atty.,  of  Okemah  (W.  A. 
Huser  and  Tom  Hazelwood,  both  of  Okemah, 
of  counsei),  for  plaintiffs  in  error.  Wm.  S. 
Peters,  of  Boley,  for  defendant  In  error. 

HARDY,  J.  The  state,  upon  the  relation  of 
J.  H.  McRIley  Instituted  an  action  In  the  dis- 
trict court  of  Okfuskee  county  against  C.  H. 
Becknell,  O.  F.  Jordan,  and  M.  H.  Castle- 
herry  as  members  at  the  county  election 
board  of  Okfuskee  county,  wherein  they 
prayed  a  writ  of  mandamus,  requiring  de- 
fendants to  create  one  or  more  election  pre- 
dncts within  the  boundaries  of  the  incorpo- 
rated town  of  Boley,  and  to  locate  in  sudi 
precincts  vrhen  created  suitable  polling 
places,  and  to  appoint  from  the  qualified  elec- 
tors residing  therein  the  requisite  prednct 
election  offidals.  An  alternative  writ  was 
Issued  and  served  upon  defendants,  who  filed 
answer.  After  both  sides  announced  ready 
for  trial,  defendants  objected  to  the  intro- 
duction of  any  evldmice,  for  the  reason  that 
plaintiffs  motlcnt  for  the  writ  and  tbe  al- 


ternative writ  failed  to  state  facts  soffldent 
to  constitute  a  cause  of  action  in  favor  of 
plaintiff  and  against  tbe  def^dacts.  At  tbe 
close  of  plalntifCs  evidence  a  demurrer  was 
Interposed  thereto,  wtaldi  was  Iqr  the  court 
overruled.  The  court  found  the  Issnea  in 
favor  of  relator,  and  awarded  a  peremptory 
writ  as  prayed,  directing  defendants  to  es- 
tabllsh  a  Tottng  precinct,  and  prescribing  the 
boundaries  thereof. 

[1]  The  contention  of  plalntlffis  in  error  ia 
that  upon  the  pleadings  and  the  evld«ice 
plalntlfC  was  not  entitled  to  the  relief  sou^L 
Section  3067,  Rev.  Laws  1910,  governing  the 
establishment  of  voting  predncts,  makes  It 
the  duty  of  tbe  county  election  board  to 
create,  alter,  or  discontinue  voting  predncts. 
and  requires  Oie  secretary  of  said  board  to 
keep  In  a  bound  book  a  ccnnidete  record  of 
each  precinct  and  any  diange  made  In  tbe 
boundary  thereof,  with  the  name  of  tbe  vot- 
ing places  and  the  number  of  votes  cast 
therein,  and  It  Is  provided: 

"But  one  voting  place  shall  be  allowed  in  a 
precinct,  and  no  prednct  shall  contain  more 
than  two  hundred  voters,  unless  in  extreme 
cases  of  necessity." 

And  it  is  made  the  duty  of  tbe  election  In- 
spector, in  case  250  votes  or  more  shall  be 
cast  at  any  election  in  any  one  precinct,  to 
report  tbe  same  to  tbe  county  election  board, 
wbo  shall  forthwith  divide  such  precincts  as 
equally  as  possible,  so  that  tbe  new  predncts 
formed  shall  each  contain  no  more  than  200 
electors,  and  the  county  election  board  is 
given  tbe  authority  to  change  the  boundaries 
of  any  prednct  within  the  county  or  divide 
any  precinct  into  two  or  more  predncts,  or 
consolidate  two  or  more  predncts  into  one 
or  change  any  place  of  holding  electl(His  when 
public  convenience  or  public  good  may  re- 
quire It ;  and.  In  tbe  event  of  tbe  failure  of 
such  board  to  perform  any  of  tbe  duties  en- 
joined upon  It  by  said  section,  the  right  Is 
conferred  uptm  any  qualified  elector  of  tbe 
county  to  compel  a  performance  of  such  duty 
by  writ  of  mandamus.  Section  21,  c:  157, 
Session  Laws  1013,  provides: 

"  •  •  •  It  shall  be  the  duty  of  the  various 
county  election  boards  to  create,  alter,  divide 
or  discontinue  voting  precincts,  as  in  their 
judgment  is  best  and  orooer  onder  the  Bmita- 
tioos  of  the  number  of  voters  now  provided  by 
law  for  eadi  iwednct.  •  •  • 

Plaintiffs  In  error  contend  that  under  these 
provisions  of  the  statute  the  creation,  altera- 
tion, division,  or  discontinuance  of  voting 
precincts  Is  discretionary  with  tbe  county 
election  board,  subject  to  two  limitations: 
First,  that  voting  predncts  must  not  cross 
the  boundary  line  of  congressional,  commis- 
sioners, or  legislative  districts  as  prohibited 
by  said  section  24,  c  157,  Laws  1913;  and 
second,  when  260  or  more  votes  are  cast  In 
any  one  prednct  In  any  election  and  that 
fact  Is  r^rted  to  tbe  county  election  board 
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by  the  Inspector  of  fibe  electton,  tt  ts  tlie  <iuty 
of  tbe  board  to  fortbwl^  divide  sncb  pre- 
cinct so  that  the  new  precincts  formed  shall 
not  contain  more  than  200  electors  eacli ;  and, 
taking  this  as  a  premise,  they  argne  that  the 
discretion  of  the  eonnly  election  board  la  not 
subject  to  control  by  the  writ  of  maudamtia, 
because  It  Is  not  alleged,  nor  made  to  ap- 
pear, that  more  than  250  electors  hare  voted 
In  said  precinct  at  any  election. 

The  motion  and  alternative  writ  alleged 
that  said  precinct  contains  450  or  500  quali- 
fied electors,  approximately'  00  per  cent,  of 
whom  are  negroes,  and  that  only  about  1 
per  cent,  of  the  negro  electors  residing  In 
said  predilct  voted  in  the  general  election 
held  in  November,  1914,  the  remainder  hav- 
ing been  denied  the  right  to  vote  on  account 
of  the  enforcement  of  section  4A,  art  13, 
of  the  Constitatlon  of  tliis  state,  commonly 
called  the  "Grandfather  Clause,"  and  that 
If  said  section  liad  not  been  enforced  In  said 
election  there  would  liave  been  as  many  as 
500  votes  cast  therein. 

[2]  The  evidence  introduced  on  behalf  of 
plaintlir  is,  In  substance,  that  the  town  of 
Boley  contains  an  exdaslTe  negro  popula-; 
tioo,  with  a  heavy  negro  population  sur- 
rounding the  town ;  that  tlie  town  Is  located 
in  Paden  precinct  No.  1,  the  voting  place  of 
which  is  in  the  town  of  Paden,  about  six 
miles  distant  from  Boley;  'that  about  80 
or  90  per  cent  of  the  electors  In  said  pre-< 
cinct  are  negroes,  and  that  only  about  10 
per  cent,  of  said  electors  live  nearer  Paden 
than  the  town  of  Boley;  that  the  town  of 
Boley  is  incorporated,  and  the  electors  re' 
siding  therein  have  been  voting  in  municipal 
elections  since  1910.  Said  precinct  Is  abouK 
eight  miles  long  east  and  west,  and  about  six 
to  nine  miles  across,  north  and  south ;  and 
there  are  about  450  or  500  legal  voters  resid- 
ing therein;  that  at  the  primary  election 
in  the  town  of  Boley  in  1915  there  were  208 
votes  cast ;  about  40  electors  live  upon  addl-, 
tlons  to  the  town  which  were  not  Included 
in  the  poll ;  that  the  taxable  value  of  the 
property  within  said  town  Is  $600,000,  and 
said  town  has  a  bonded  Indebtedness  of 
$48,000  Incurred  for  schools  and  a  water 
system;  there  are  two  schools  each  con- 
taining several  hundred  pupils;  a  tliird  class 
post  office,  six  lawyers,  several  doctors, 
preachers,  and  professional  men;  that  Boley 
is  much  larger  than  Paden,  and  Is  about  as 
large  as  any  other  town  in  tbe  county ;  that 
it  is  very  inconvenient  for  the  electors  In 
and  around  Boley  to  go  to  Paden  to  vote ; 
that  the  polling  place  for  them  Is  within  tbe 
town  of  Paden,  and  is  within  300  yard.s  of 
the  polling  place  of  Paden's  regular  prednct, 
and  that  not  more  than  three  or  tour  perswis 
residing  In  Paden  live  in  the  precinct  In  ques- 
tion: that  five  iiersons  Is  the  greatest  number 
which  baa  been  jiennltted  to  vote  in  said 
precinct  at  any  one  election;  and  that  it 


a  precinct  Is  established  In  Bol^  tbe  Section 
laws  will  be  enforced. 

If  the  contention  of  plalntifb  In  error  be 
tme  that  the  election  omdals  are  vested  with 
discretion  as  to  whether  they  shall  estab- 
lish votli^  precincts  except  In  the  contingency 
that  more  than  250  electors  have  voted  in  any 
pne  election,  and  the  only  proof  of  this  tact 
must  be  the  certificate  of  the  election  In- 
spector, then  the  trial  court  was  wrong  in 
awarding  the  peremptory  writ.  We  do  not 
entertain  this  view.  Section  3067,  Kev.  Laws 
J910,  makes  It  the  duty  of  the  county  elec- 
tion board  to  create,  alter,  or  discontinue 
voting  precincts,  and  contains  a  positive  pro- 
vision that  no  precinct  shall  contain  more 
than  200  voters  unless  in  extreme  cases  of 
necessity,  and  gives  any  elector  the  right 
to  compel  performance  of  any  duty  Imposed 
upon  the  board  by  writ  of  mandamus.  Under 
this  section  the  only  excuse  for  not  creating 
one  or  more  election  precincts  within  the 
town  of  Boley  would  be  extreme  necessity 
that  such  be  not  done,  and  this  necessity  Is 
not  made  to  appear.  While  it  Is  made  the 
duty  of  the  inspector  to  certify  to  the 
election  board  the  fact  that  250  votes  or 
more  have  been  cast  in  any  election,  and 
it  is  then  made  tbe  duty  of  the  election  board 
to  divide  such  precinct  as  equally  as  posi^ble, 
this  Is  not  the  sole  evidence  of  the  necessity 
for  dividing  the  existing  precincts,  for,  if  It 
were,  by  refusing  to  let  qualified  electors 
cast  their  ballots  election  oIBclals  could  for- 
ever prevent  the  establishment  of  necessary 
precincts,  and  while  they  are  vested  with 
some  measure  of  discretion  in  determining 
when  this  condition  arises,  yet  in  the  same 
section  the  duty  to  divide  the  precinct  Is  con- 
clusively made  to  exist  when  200  voters  re- 
side therein,  unless  In  cases  of  extreme  ne- 
cessity. 

From  the  record  before  us  It  appears  that 
betwe«i  450  and  500  qualified  electors  reside 
within  the  precinct  and  as  many  as  208  have 
cast  their  ballot  In  munli^pal  elections  held 
In  the  town  of  Boley,  and  as  many  as  40  more 
legal  voters  reside  upon  additions  to  the  town. 
Outside  of  and  adjacent  to  the  town  Is  a 
heavy  negro  population.  A  map  of  Okfuskee 
county  Is  in  the  record,  and  it  appears  that 
at  all  tbe  other  incoriwrated  towns  in  the 
county,  except  Clearview,  which  Is  another 
f'xcluslve  negro  town,  precincts  have  been 
established  and  polling  plac«  located  within 
said  towns.  Some  of  these  towns  where  the 
population  is  exclusively  white  are  less  than 
half  the  size  of  Boley.  The  extreme  west  line 
of  the  precinct  embracing  the  town  of  Boley 
runs  through  the  town  of  Paden,  and  It  ap- 
pears that  as  much  as  00  per  cent  of  the 
population  within  the  precinct  reside  within 
and  nearer  the  town  of  Boley  than  to  the 
tovm  of  Paden,  and  not  more  than  three  or 
four  persons  entitled  to  vote  In  said  precinct 
reside  within  the  limits  of  Paden. 

These  facts  show  a  clear  case  where  the 
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public  convenience  and  necessity  requires  that 
the  prednct  sbonld  be  divided  aud  one  or 
more  precincts  established  subject  to  the 
limitation  that  not  more  than  200  1^1  roters 
should  be  contained  therein. 

There  is  .no  extreme  necessity  which  re- 
quires the  maintenance  of  the  prednet  lines 
as  noR*  established,  and  we  are  satlsfled,  as 
contended  by  d^ndant  In  error,  that  the 
pretinct  was  established  on  the  theory  that 
by  reason  of  section  4A,  art.  3,  of  the  Ccm- 
stitutlon  the  persons  residing  within  said 
district  were  not  qualified  voters.  Since  this 
section  of  the  state  Constitution  has  be«i 
stricken  down  by  the  Supreme  Court  of  the 
United  States  (Guinn  et  al.  v.  United  States, 
238  U.  S.  347,  30  Sup.  Ot  926,  69  L.  Ed.  1340^ 
L.  B.  A.  igi6A,  1124),  there  should  be  a  re- 
adjustment of  the  precinct  lines  to  conform 
to  the  changed  c<uiditlons  and  so  as  to  con- 
duce as  far  as  possible  to  the  public  conven- 
ience and  necessity. 

[SI  The  county  election  board  Is  vested  by 
statute  with  discretion  as  to  the  boundaries 
of  the  precincts  to  be  created  by  them,  and 
the  judgment  of  the  trial  court  is  modified 
In  so  far  as  same  prescribes  the  limits  of 
the  precincts  ordered  to  be  created,  leaving 
the  boundaries  thereof  to  be  determined  by 
the  county  election  board,  and,  as  so  modified. 
Is  affirmed.  All  the  Justices  concur,  except 
TURNER,  J.,  absent 

STATE  V.  PAYNE.    (Xo.  A-2380.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 

25,  1918.) 

fSvUabus  by  the  Court.) 

Obscenitt  «=>4— Statutes— In  formatio:?. 

Under  section  2403,  Rev.  Laws  1910.  mak- 
ing it  a  nuBdemeBnor  to  "utter  or  apeak  any 
obspene  *  *  •  or  lascivious  language  or 
word  in  any  public  place,  or  in  the  presence  of 
females,  or  in  the  presence  of  children  under 
ten  yearft  of  afte,"  the  language  used  need  not 
necessarily  consist  of  words  obscene  or  las- 
civious per  se,  but  where  the  information  seta 
out  the  laoffiiaKe,  ulthough  it  ma.v  he  composed 
of  words  which  are  not  in  themselves  either 
obscene  or  lascivious,  yet  if  the  sense  and 
meaning  of  the  words  (^ployed  is  either  ob- 
scene or  laRciviouR.  the  information  is  sufB- 
riont  to  state  the  offense,  where  all  other  alle- 
Kations  neceosary  to  complete  said  offense  are 
contained  therein. 

Appeal  from  County  Court,  Kingfisher 
County:  R.  F.  Shutler.  JudRe. 

Robert  I-«e  Payne  was  Informed  apalnst 
for  the  use  of  obscene  or  lascivious  language. 
Demurrer  to  Information  sustained,  and  the 
State  brings  error.  Reversed  and  remanded, 
with  instructions. 

Chas.  West,  Atty.  Gmi.,  C.  J.  Davenport, 
Asst.  Atty.  Gen.,  and  W.  B.  Blair,  Co.  Atty., 

of  Kingfisher,  for  the  State. 

MATSON,  J.  This  Is  a  case  in  which  the 
county  attorney  of  Kingfisher  county  filed 
an  information  against  the  defendant  In 


error  and  defendant  below,  Robert 
Payne,  charging  the  said  defendant  with 
the  use  of  certain  obscene  aud  laf^t^rlous 
language.  A  warrant  was  issued  on  the  In- 
formation and  defendant  brought  into  court. 
Tbe  defendant  demurred  to  the  infonoation 
and  the  demurrer  was  by  the  oMirt  sustain- 
ed. The  court  also  made  an  order  quashing 
the  information,  discharging  the  def«idant 
and  discharging  the  sureties  on  his  ap- 
pearance bond.  The  Information  filed  in 
said  cause  was  as  follows: 

"In  the  County  Court  within  and  for  mngfisher 
County.  State  of  Oklahoma. 

"State  of  Oklnhoma.  Plaintiff,  v.  Robert  T-ee 
Pa,vne.  Defendant.  Information. 

"Comes  new  W.  B.  Blair,  county  attorney 
within  and  for  Kingfisher  county,  and  in  the 
name  and  by  the  authority  of  the  state  of  Ok- 
lahoma, makeB  information  that  the  said  de- 
fendant, Robert  Lee  Payne,  in  the  county  of 
Kingfisher  and  state  of  Oklahoma,  on  or  abnot 
the  13th  day  of  September,  1914.  did  then  and 
there  willfully  and  unlawfully  utter  and  speak 
certain  obscene  and  lascivious  language,  to 
wit,  'WiU  Jim  Murphy  make  an  affidavit  that 
he  didn't  go  out  and  catch  a  sexual  diaease  and 
give  it  to  his  wife,'  in  a  public  place,  to  wit. 
nt  the  open  air  meeting  ground  of  the  Baptist 
Church  in  the  town  of  Hennessey,  Kinpfi-iher 
County.  State  of  Oklnhoma,  and  in  the  pres- 
ence of  a  number  of  women,  among  whom 
being  one  Flora  Cullum,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  provided 
and  against  the  peace  and  dignity  of  the  State. 

"W.   B.  Blair.   County  Attorney. 
"County  of  Kingfisher,  State  of  Oklahoma — ss.: 

"Comes  now  R.  Reynolds,  who  upon  oath 
deposes  and  says  that  he  has  read  the  above 
and  foregoing  information  and  knows  the  con- 
tents thereof  and  that  the  matters  and  things 
therein  contained  are  true.      R.  Reynolds. 

"Sabscribed  and  sworn  to  before  me  this  ISth 
day  of  September,  1914. 

"rSeal.]    W.  R.  Blackburn.  Xotary  Public 

"My  commission  expires  Sept  29,  1914.** 

The  demurrer  filed  by  the  defendant  be- 
low (omitting  the  caption)  was  as  follows: 

"Comes  now  the  above-named  defeoilnnt  by 
his  attorneys,  P.  S.  Nagle  and  T^e  M.  Gray, 
and  demurs  to  the  information  filed  herein  and 
assigns  the  following  as  grounds  of  demurrer, 
to  wit:  (1)  That  the  allegations  contained  in 
the  information  do  not  charge  a  public  offense 
under  the  laws  of  the  state  of  Oklahoma. 

"P.    S.  Nagle, 
"Lee  M.  Oroy. 
"Attorneys  for  Defendant." 

The  journal  entry  showing  the  judgment  of 
the  court  on  the  hearing  of  the  demurrer  la 

as  follows: 

"Id  the  County  Court  within  and  for  Kingfisher 
County,  State  of  Oklahoma. 

"The  State  of  Oklnhoma,  Plaintiff,  v.  Robert 
Lee  Payne,  Defendant.  ' 

"And  now  on  this  lAth  day  of  Xovember.  A. 
D.,  1914,  the  same  being  one  of  the  regular  ju- 
dicial days  of  a  regular  term  of  this  court,  the 
above  matter  come  regularly  on  for  hearing  in 
open  court,  the  plaintiff,  the  state  of  Oklahoma, 
appearing  by  the  county  attorney,  W,  IS.  Rlair. 
and  the  defendant,  Robert  Ijee  Payne,  appear- 
ing in  his  own  proper  person  and  by  bis  at- 
torneys, Lee  M.  Cray  and  P.  S.  Nagle.  There- 
upon the  defendant,  Robert  Lee  Payne,  asks 
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and  was  granted  leave  to  withdraw  hia  idea 
of  not  guuty  and  file  a  demurrer  to  the  in- 
formatiOD  on  file  herein.  Thereupon  the  said 
defendant,  Bobert  Lee  P&jne,  files  a  demurrer 
to  the  information  on  file  herein.  Thereupon 
argument  is  had  on  the  said  demurrer  by  the 
defendant,  Bobert  Lee  Payne,  and  on  behalf  of 
the  state  of  Oklahoma,  and  thereafter,  the 
court  being  fully  advised  in  the  premises  sus- 
tains the  said  demurrer  and  quashes  and  sets 
aside  the  Information  oo  file  herein,  and  it  Is 
so  ordered,  to  which  ruling  and  order  of  the 
court  the  plaintiflE,  the  state  of  Oklahoma,  duly 
excepted  at  the  time  and  exception  allowed. 
Thereupon  the  said  plaintiff,  the  state  of  Ok- 
lahoma, elects  to  stand  on  the  information  on 
file.  Thereupon  the  court  dischargee  the  de- 
fendant and  releases  his  bondsmen,  to  all  of 
which  the  state  of  Oklahoma  objects  and  ex- 
cepts and  the  exception  allowed.  Thereupon 
the  state  of  Oklahoma  asks  and  for  good  cause 
shown  is  granted  twenty  days  within  which  to 
make  and  serve  a  case-made  herein;  the  de- 
fendant, Robert  Lee  Payne,  is  given  five  days 
thereafter  within  which  to  suggest  amendments 
thereto  and  said  case-made  to  be  settled,  cer- 
tified, and  signed  npon  five  days  notice  by  ei- 
ther party.  R.  F.  Shutter,  Judge  of  the  County 
Court  within  and  for  Kingfisher  County,  State 
of  Oklahoma.*' 

There  are  but  two  assignments  of  error 
relied  npon  by  plaintiff  in  error,  namely: 

*'Firat.  That  the  trial  court  erred  in  sns- 
taining  the  demarrer  of  the  defendant  below  to 
the  iiuonnation  of  the  state. 

"Second.  That  the  trial  court  erred  in  quash- 
ing the  information  of  &a  state  and  discharg- 
ing the  defendant  and  in  releasing  his  bonds- 
men on  his  appearance  bond." 

This  prosecution  1b  carried  on  under  sec- 
tlcoi  2403,  jRerlaed  Laws  1910,  which  la  as 
fbllows: 

"If  any  person  shall  utter  or  speak  any  ob- 
scene, profane  or  lascivious  langaage  or  word 
in  any  public  place,  or  In  the  presence  of  fe- 
males, or  in  the  presence  of  children  under  ten 
years  of  age,  he  shall  be  liable  to  a  fine  o<  not 
more  than  me  hundred  dollars,  or  imprlson- 
mmt  for  not  more  than  thirty  days,  or  botii.** 

Section  5746,  Revised  Laws,  provldea: 

"The  Indictment  or  information  is  snffident 
if  it  can  be  understood  therefrom:   *   *  • 

"Sixth.  That  the  act  or  omission  charged  in 
the  offense  is  dearly  and  distinctly  set  forth 
in  ordinary  and  conase  language,  without  rep- 
etition, and  in  such  a  manner  as  to  enable  a 

£erson  of  common  understanding  to  know  what 
1  intended. 

"Seventh.  That  the  act  or  omission  chained 
as  the  offense.  Is  stated  with  sach  a  degree  (tf 
certainty,  as  to  enable  the  court  to  pnntonnce 
Jndament  upon  a  conviction  according  to  the 
right  of  the  case." 

And  section  5747: 

"No  indictment  or  Information  Is  insuffldent, 
nor  can  the  trial,  judgment  or  other  proceed- 
hijts  thereon  be  affected,  by  reason  of  a  defect 
or  imperfection  in  the  matter  of  form  which 
does  not  tend  to  the  prejudice  of  the  substan- 
tial lights  of  the  defendant  upon  the  merits.'* 

From  the  two  above  set  forth  sections  of 
onr  statutes  It  will  be  seen  that  the  Le^isla- 
tvre  intended  a  liberal  coDBtmctlon  sbonld  be 
placed  npon  indictments  and  informations. 
Th&t  the  county  courts,  ctmcurrent  with  jus- 
tices of  the  peace,  have  original  jurisdiction 


in  this  (dasa  of  misdmuanors  is  decided  by 
this  court  In  parte  MeCliire,  6  OkL  Cr. 
244,  246, 118  Pac.  S8L 

No  brief  bas  bem  filed  in  behalf  of  tbe 
defendant  in  error,  and  the  court  la  not  advis- 
ed as  to  the  reasons  urged  In  the  trial  court 
why  the  demurrer  to  the  information  should 
have  been  sustained.  From  tixe  brief  filed  on 
behalf  of  tbe  state,  we  presnme  that  the  lower 
court  sustained  the  demurrer  for  tbe  reason 
that  the  language  and  words  used  are  not  ob- 
scene or  lasdvlous  per  se,  aa  the  Queetlim  pre- 
sented by  the  state's  brief  is  whether  or  not 
under  tbe  forevolng  statute  the  test  Is  wheth- 
er the  sense  of  the  language  used  Is  obscene  or 
lascivious,  or  whether  in  order  to  constitute 
the  crime  the  language  or  words  must  of 
thems^ves  he  obscene  or  lasdviona 

The  trend  of  modern  authwlty  Is  to  tbe  ef- 
fect that  It  Is  not  necessary  In  order  to  ren- 
der the  matter  obscene  or  lascivious  that 
words  or  expressions  which  are  in  themselves 
obscene  or  lasdvlons  should  be  employed,  but 
it  is  sufficient  If  the  Idea  conveyed  be  obscene 
or  lascivious.  This  Is  the  rule  laid  down  In 
American  and  English  Encyclopedia  of  Law 
(2d  Ed.)  vol.  21,  p.  76L  It  is  sustained  by  a 
long  list  of  authorities  both  from  the  courts 
of  tbe  United  States  and  of  several  states 
construing  similar  statutes,  among  whidi 
>  are  the  following:  United  States  v.  Hanover 
(C.  C.)  17  Fed.  444;  United  States  v.  Smith 
(D.  C.)  45  Fed.  477 ;  United  States  v.  Martin 
(D.  G.)  50  Fed.  918;  United  States  v.  Males 
(D.  C.)  61  Fed.  41;  United  States  v.  Moore 
(D.  C.)  129  Fed.  159;  Morris  v.  State,  6  Ga. 
App.  895,  66  S.  E.  68 ;  United  States  v.  Da- 
vidson (D.  O.)  244  Fetf.  523,  631,  532. 

Clearly  the  Idea  conveyed  by  the  language, 
"Will  Jim  Murphy  make  an  affidavit  that  be 
didn't  go  out  and  catch  a  sexual  disease  and 
give  It  to  bis  wife?"  is  obscene  and  lasdvl- 
ous;  and  under  the  rule  laid  down  by  the 
above  dted  authorities,  which  we  think  is 
correct  and  should  be  followed  In  this  state 
in  order  to  obtain  tbe  object  for  whlc^'  such 
statute  was  enacted,  the  court  erred  In  sus- 
taining tbe  demurrer  to  the  Information.  The 
information  appears  to  be  suflldent  In  othw 
respects  to  diarge  a  completed  crime  nnd« 
section  2403,  supra. 

The  cause,  therefore,  is  reversed  and  re- 
manded to  the  connty  court  of  Kingfisher 
county,  with  instructions  to  set  aside  the  or- 
der  sustainij^  ttie  demnrr^  to  the  Informa- 
tion, and  to  overrule  same,  and  to  set  aside 
tlie  atd&e  fflscharging  defendant ;  and  It  is 
also  directed  that  an  alias  warrant  be  Issued 
for  tbe  arrest  of  the  defendant,  and  the  cause 
be  further  proceeded  with  In  acKxndance  with 
law. 

DOTLE,  P.  X,  and  ARMSTRONG.  J.,  con- 
cur. 
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STATE      PATNB.    (No.  A-237».) 
(Criminal  Court  of  Appeal!  of  Oklahoma. 
Sfay  26,  1918.) 

Appeal  from  Count?  Coort,  IQngfiBher  Comi- 
ty; K.  F.  Shatler.  Judge. 

Robeirt  Lee  Fayne  was  informed  against  for 
the  use  of  obecene  and  lascivioas  iangaace. 
From  an  order  of  the  coonty  court  mistainiiig 
a  demurrer,  the  State  brings  error.  Reversed 
and  remanded,  with  instructions. 

Chas.  West.  Mty.  Gen.,  C.  J.  Darenport. 
Asst  Atty.  Gen.,  and  W.  B.  Blair,  Ca  Atty.,  4^ 
ESngfisher,  for  the  State. 

PER  CURIAM.  The  identical  qnestlonB  are 
raised  in  this  appeal  as  in  the  case  of  State 
V.  Robert  Lee  Payne  (No.  A-2380>  172  Pac. 
1096,  this  day  dedded,  and  cm  authority  of  the 
dedsion  in  that  ease  this  canse  is  reTersed 
and  remanded,  with  instructionB  to  the  trial 
court  to  set  aside  its  order  sustaining  the  de- 
murrer to  the  informaUon,  and  to  enter  an  or- 
der orerruling  same,  and  to  set  aside  its  judg- 
ment discharging  the  defendant;  and  it  is  also 
directed  that  an  alias  warrant  be  issued  for  the 
arrest  of  the  defendant,  and  that  the  canse  ba 
proceeded  with  in  accordance  with  law. 


BBOWN  T.  STATE.    (No.  A-292&) 
(Oriminal  Oonrt  of  Appeals  of  Oklahoma.  Bfay 

29,  1918.) 

(SylMnu  ly  Editorial  Staff.) 

Intoxicating  Liqdorb  4fc»23fl(7)  — Uki.aw- 
FUL  Possession  with  Inteett  to  fiiu<— 

SUFFICIBHCT  OT  EviDBNOB. 
Evidence  h0id  insufficient  to  sustain  a  con- 
viction for  the  unlawful  possession  of  intozi- 
cating  liquors  with  intent  to  sell  them. 

Appeal  from  County  Court,  Tolsa  Ooon^ ; 
H.  Ij.  Standeroi,  ludgfe 

R€V  Brown  was  ofrnvlcted  of  the  crime  of 
unlawful  poegeaslon  of  Intoxicating  Uq,iior, 
witb  Intoit  to  sell  It,  and  he  appeals.  Judg- 
ment reversed. 

Brown  &  Shackleford,  of  Tulsa,  for  plaintiff 
In  error.  S.  P.  Freeling,  Atty.  Gen.,  and  R. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

FEB  CURIAM.  Plaintiff  In  error  was  con- 
victed in  the  county  court  of  Tulsa  county 
of  the  unlawful  possession  of  Intoxicating 
liquors,  with  intent  to  sell  same,  and  his 
punishment  was  fixed  at  confinement  in  the 
county  jail  for  a  period  of  90  days  and  a  fine 
of  $150. 

After  a  careful  consideration  of  the  rec- 
ord In  this  case,  the  court  has  reached  the 
conclusion  that  the  judgment  should  be  re- 
yersed.  There  Is  evidence  In  the  record  that 
the  defendant  had  in  his  possession  a  half  pint 
of  whisky,  but  there  Is  an  entire  la<^  of  evi- 
dence to  establish  on  his  part  any  Intent  to 
sell  same.  The  defendant  took  the  witness 
stand  In  his  own  behalf,  and  testified  that 
this  was  the  first  time  that  he  had  ever  been 
arrested  or  tried  for  violation  of  the  prohibi- 
tory liquor  laws  of  this  state.  There  was  no 
material  conflict  between  the  evidence  of  the 


state  and  that  of  the  defmdast,  except  that 
the  evidence  on  the  part  of  the  defendant  ex- 
plained the  po8Bessl<m  ot  the  whisky,  and  the 
explanation  made  by  the  defendant  and  the 
owner  <tf  the  building  in  whldi  bis  place  of 
bu^eas  was  located  was  not  omtradlcted. 

Considering  the  evidence  as  a  whole,  while 
same  might  tend  stnmi^  to  establish  a  siu- 
pldon  that  the  d^mdant  was  guilty,  we  are 
clearly  convinced  that  the  proof  in  this  case 
on  the  question  at  intent  is  wholly  lacking, 
and  that  It  would  be  a  miscarriage  of  Justice 
to  permit  the  conviction  to  stand. 

For  this  reason  the  judgment  of  conviction 
is  reversed. 


KCNSEY  T.  PAdFIC  UDT.  LIFE  INS.  GO. 
OF  CALIFORNIA.    (L.  A.  4155.) 

(Supreme  Court  of  California.    April  15,  1918. 
Modification  of  Judgment  May  7,  1918w) 

1.  INSUUHCB  ^466  —  AocxbsiiT  Insdk- 

ANCB. 

If  an  Bcddent  waa  die  proximate  canse  of 
drowning  of  Insured,  the  nature  of  aeddent  was 
immaterial  on  the  question  of  liability  on  an  ae- 
ddent policy. 

2.  IHSUR&NOB  «=9645(3>  —  Bbeach  of  Wab- 

BANTISS— PLEAOINO. 
Where  insurer  alleges  a  certain  spedfic 
breadi  of  warranty,  in  that  insured  in  accident 
policy  falsely  stated  be  did  not  have  heart 
trouble,  it  cannot  introduce  evidence  of  breach 
of  warranty  as  to  appplexy  or  other  warrantlts, 
which  may  liave  caused  death. 

8.  EVIDBNOE  «=>546— BXFBBT  TESmOITT— 
COMFETKNOT. 

It  was  within  the  discreti<m  of  the  trial 
court  to  refuse  to  allow  life  guards  to  give  ttieir 
ooinion  whether  an  insured  found  in  Die  water 
died  from  drowning,  where  it  did  not  appear 
that  their  knowledge  made  them  competent  as  a 
matter  of  law,  and  where  medical  experts  dif- 
fered on  the  question. 

4.  InsuBANCB  «s»06e(6)— AOOIDBnT  InSVB* 
ANCB— Cause  or  Death— Svxdbhcx. 
Evidence  keld  suAdent  to  sustain  finding 
that  Insured  in  aeddent  policy  was  drowned, 

and  did  not  die  from  heart  trouble. 

6.  New  Tbial  ^»103— Nbwlt  Discovbbbd 

EVIDENCB— MaTEBIALITY. 
In  action  on  aeddent  policy  for  acddental 
drowning,  where  the  only  breach  of  warranty 
alleged  in  the  answer  was  that  deceased  had 
heart  trouble,  an  affidavit  of  a  physician  that 
In  bis  opinion  the  physical  condition  of  deceased 
prior  to  the  time  of  securing  the  policy,  as 
shown  by  the  deposition  of  one  named,  indicat- 
ed that  he  had  suffered  from  an  apoplectic 
stroke  did  not  support  a  motion  f<»r  new  trial 
on  ground  of  discovered  evidence. 

,  D^tartment  2.  Appeal  from  Superior 
Court,  Los  Angelea  Goiiiit7 ;  Louis  W.  Meyers, 
Judge. 

Action  by  Esther  A.  Kins^  against  the  Pa- 
dflc  Mutual  Life  Insurance  Company  of  Cali- 
fornia, a  corporation.  From  a  judgmoit  fur 
plalntlfi^  and  an  wder  denying  a  mottm  far 
a  new  trial,  deftedant  appeals.  Modified  and 
affirmed. 

Williams,  Goudgp  X  Chandler,  of  Los  An- 
geles, for  appellant.   Eldwin  A.  Meserve  and 
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Shirley  E.  Meserre,  both  of  Los  Angeles,  for 

respondeat. 

VICTOR  E.  SHAW,  Judge  pro  tern.  On 
May  12, 1911,  defendant  Issued  to  Edward  W. 
KljQsey,  who  was  the  husband  of  plaintlS,  a 
policy  of  insurance  by  which  defendant 
agreed  to  and  did  insure  said  Klnsey  against 
"bodily  injury  sustained  during  the  term  of 
the  policy  through  acdd^tal  means  (exclud- 
ing suicide,  sane  or  insane,  or  any  attempt 
thereat,  sane  or  Insane)  and  resulting  direct- 
ly, independently,  and  exclusively  of  all  other 
causes  in  •  ♦  *  death."  Plaintiff,  as 
beneficiary  named  in  said  policy,  alleging  the 
Insured,  while  bathing  in  the  surf  was  acd- 
dentally  drowned,  on  September  18,  1913, 
brought  this  action  to  recover  the  amount  of 
the  indemnity  specified  In  the  policy.  A  trial 
was  had  before  a  Jury,  which  rendered  a  ver- 
dict in  favor  of  plaintiff  for  the  sum  prayed 
for  In  the  complaint.  Judgment  followed, 
from  whtcta,  and  an  order  denying  defend- 
ant's motion  for  a  new  trial,  It  appeals. 

In  Its  answer  defendant  d^ed  that  the 
death  of  deceased  was  the  result  of  accidental 
drowning,  denied  tbat  any  sum  was  due 
plaintiff  under  the  terms  of  the  policy,  and 
fiiflrmatlvely  alleged  that  deceased  In  procur- 
ing the  policy  made  certain  warranties, 
among  which  was  that  he  was  in  sound  physi- 
cal condition,  whereas  at  the  time  of  making 
such  warranty  he  was  afflicted  with  heart 
dleease^  wbidi  fact  was  at  tlie  time  of  the  Is- 
suance of  said  policy  unknown  to  defendant, 
who  at  all  times  believed  and  relied  upon  the 
r^iresentations  so  made  by  the  Insured,  and 
that  subsequent  to  the  death  of  tbe  insurad, 
upon  learning  of  the  falsity  thereof,  tendered 
the  plaintiff  the  premiums  theretofore  re- 
ceived by  It  from  deceased,  which,  being  re- 
fused, were  deposited  in  conrt. 

Upon  the  Issues  Joined,  the  questions  In- 
volved were:  First,  did  the  death  of  the  In- 
sured result  from  accidental  drowning?  sec- 
ond, did  deceased,  as  allied,  misrepresent 
his  physical  condition?  and,  third,  assuming 
these  facts  to  be  determined  In  favor  ot  plain- 
tiff, what  amount  is  she  entitled  to  recover 
under  the  terms  of  the  policy? 

[1]  In  its  brief  appellant  assigns  as  error 
the  giving  of  certain  instructions  to  the  Jury. 
Upon  the  hearing  it  was  conceded  by  counsel 
for  appellant  that  its  contention  as  to  instruc- 
tion No.  12  was  without  merit;  and  an  exam- 
ination of  other  Instructions  complained  of, 
when  taken  in  connection  with  and  as  a  part 
of  the  entire  charge  given  to  the  Jury,  shows 
that  they  are  likewise  without  merit.  By  In- 
struction No.  23  the  court  told  the  Jury  that, 
if  they  found  that  Edward  W.  Klnsey  was 
drowned  as  the  result  of  an  accident,  It  was 
Immaterial  for  the  purpose  of  the  case  how 
he  came  to  drown,  provided  It  found  that 
such  drowning  was  the  proximate  result  of 
acdd&at.  The  ultimate  fact  was  that  he  was 


drowned  as  the  result  of  accident.  The  na- 
ture of  the  accident  which,  caused  him  to 
drown  was  Immaterial,  provided  it  constitut- 
ed the  proximate  cause  of  the  drowning. 

[2]  By  instruction  No.  22  the  Jury  was  in- 
structed that  defendant  by  Its  answer  had 
limited  Its  defense  based  upon  alleged  breach 
of  plaintiff's  warranty  that  he  was  In  sound 
physical  condition  to  the  claim  that  he  was 
afflicted  with  heart  trouble,  and  told  the  Jury 
that  evidence  of  any  breach  other  than  that 
so  alleged  was  not  evidence  for  its  considera- 
tion in  determining  the  question  as  to  breach 
of  warrant  made.  The  giving  of  this  in- 
struction finds  full  support  In  the  case  of 
Taylor  V.  Modern  Woodmen  of  America,  42 
Wash.  304,  84  Pac.  867,  7  Ann.  Cas.  607,  and 
a  number  of  authorities  there  cited,  and  is 
likewise  approved  In  Weber  v.  Ancient  Or- 
der of  Pyramids,  104  Mo.  App.  729,  78  S.  W. 
650,  In  both  of  which  It  is,  in  effect,  held  tbat 
where  a  certain  specific  breach  of  warranty 
is  alleged,  the  defendant  should  be  restricted 
to  the  specific  charge  of  fault  or  wrong  con- 
tained in  the  pleading.  Otherwise,  as  stated 
In  Taylor  v.  Modern  Woodmen  of  America, 
supra,  "no  matter  how  many  conditions  pre- 
cedent the  contract  contained,  the  plaintiff 
would  be  obliged  to  go  to  the  expense  of  pre- 
paring to  prove  performance  or  waiver  of 
every  one  of  them."  The  only  breach  of  war- 
ranty alleged  In  the  answer  was  that  plaintiff 
at  the  time  of  procuring  the  policy  was  af- 
flicted with  heart  trouble;  and  under  the 
pleading  the  court  correctiy  instructed  the 
Jury  that,  in  considerlhg  the  question  as  to 
whether  or  not  there  was  a  breach  of  war- 
ranty, they  shqnld  consider  only  evidence 
touching  Uie  allegation  that  deceased  was  af- 
fflcted  with  heart  disease. 

[S]  Def^dant  called  as  witnesses  the  life 
guards  who  assisted  in  rescuing  the  body  of 
deceased  from  the  surf,  and  who  aided  in 
efforts  to  resuscitate  him.  They  were  asked 
questions,  the  purpose  of  which  was  to  elicit 
their  opinion  based  upon  their  observation  of 
deceased  as  to  whether  the  death  of  deceased 
was  due  to  drowning.  Objection  was  sus- 
tained to  these  questions  and  the  ruling  is 
assigned  as  error.  The  cont^tlon  of  ai^l- 
lant  is  that  these  life  guards  were,  by  reason 
of  their  calling  and  experience  which  they 
were  shown  to  possess  in  rescuing  and  treating 
persons  apparently  drowned,  qualified  like  a 
physician  or  surgeon  to  express  their  opinion 
as  to  whether  the  appearance  of  deceased 
was  indicative  of  death  by  drowning.  As  to 
whether  or  not  they  were  thus  qualified  was 
a  question  for  the  determination  of  the  trial 
Judge,  and  in  the  absence  of  an  abuse  of  dis- 
cretion disclosed  by  the  record,  his  ruling 
should  not  be  disturbed.  The  evidence,  while 
perhaps  showing  that  these  witnesses  were 
skilled  In  the  methods  of  rescuing  drowning 
persons  from  the  water,  falls  to  show  that 
th^  had  any  knowledge,  gained  tsr  eqieri- 
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ence  or  otherwise,  upon  which,  from  their  ob- 
serratlou  of  the  appearance  of  the  body  of 
deceased,  they  were  as  a  matter  of  law  enti- 
tled to  testify  to  their  oplni(»i8  as  to  the 
cause  of  the  death  of  deceased.  Indeed,  as 
shown  hj  this  record,  the  question  was  one 
upon  which  men  of  long  professioiial  standing 
and  experience  differed. 

[4]  It  is  next  claimed  that  the  evidMice 
was  Insuffident  to  sustain  the  verdict  There 
Is  no  merit  whatsoever  in  this  contention. 
While  there  was  expert  testimony  to  the  ef- 
fect that  the  appearance  of  the  body  of  de- 
ceased was  consistent  with  the  fact  that  his 
death  might  have  been  due  to  other  causes 
such  as  apoplexy  or  heart  failure,  it  also 
clearly  tended  to  establish  facts  which  indi- 
cated that  his  death  was  due  to  drowning, 
and  the  jury,  whose  province  it  was  to  deter- 
mine the  question  upon  such  conflict  of  evi- 
dence, 80  found. 

[5]  It  Is  likewise  claimed  that  a  new  trial 
should  have  been  granted  on  the  ground  of 
newly  discovered  evidence.  This  Is  based  up- 
on' an  affidavit  made  by  a  physician  to  the 
effect  that  in  his  opinion  the  physical  condi- 
tion of  deceased  prtw  to  the  time  of  securing 
the  policy,  as  shown  by  the  deposition  of  Em- 
ma Belle  Badger,  Indicated  that  he  had  suf- 
fered troDx  an  apoplectic  Btrokb  A  mere 
statement  of  the  fact  npon  which  the  conten- 
Uou  is  based  shows  that  there  was  no  abuse 
of  discretion  on  the  part  of  the  trial  court  in 
refusing  a  new  trial  vpon  sueh  ground. 
Moreover,  the  only  breach  of  warranty  al- 
leged in  the  answer  was  that  deceased  had 
heart  trouble. 

The  policy  of  Insurance  provided  that,  If 
the  premiums  thereon  were  "payable  quar- 
ter-annually or  semiannually  In  advance, 
then  each  year's  premium  paid  after  payment 
of  the  first  year's  premium,  will  Increase  said 
bmefits  6  per  cent,  until  such  Increase  la  SO 
per  cent"  It  appears  that  the  Insured  paid 
the  second  year's  premium  semiannually  In 
advance,  by  reason  of  which  fact  the  benefit 
was  Increased  5  per  cent,  during  the  second 
year.  The  amount  spedfled  In  the  policy  was 
$6,000,  which.  Increased  by  $250,  made  the 
Bum  which  plalntUC  was  entitled  to  recover 
under  the  terms  of  the  policy,  $&,260.  By 
reason  of  an  erroneous  Instmction.  however, 
the  Jury  fixed  the  amount  due  upon  the  policy 
at  $6,600.  At  the  hearing  of  the  case  it  was 
conceded  by  counsel  for  respond^t  that  the 
Judgment,  based  upon  said  verdict,  was  $1,250 
in  excess  of  the  amount  to  which  plaintiff 
was  Justly  entitled. 

It  la  therefore  ordered  that  the  Judgment 
be  and  the  same  is  modified,  by  deducting 
therefnwi,  as  of  the  date  rendered,  the  >um 
of  $1,250,  and.  as  thus  modified,  the  Judgm»t 
Is  affirmed. 

We  concur:   MELVIN,  J.;  WILBUR,  J. 


Modification  of  Judgmwt. 

VICTOR  B.  SHAW,  Judge  pro  tem.  The 
Judgment  heretofore  given  by  this  court  im 
amended  to  read  as  follows,  viz.: 

'The  jadKment  appealed  from  is  modified  by 
deducting  therefrom  $1,250  and  interest  thereof 
from  November  1.  1913.  to  date  of  judcmcnt, 
amounting  to  $63.75,  making  a  total  of  ^,313.- 
76,  and,  as  thus  modified,  said  Judgment  is  af- 
firmed. The  order  denying  a  new  trial  is  af- 
firmed. Appellant  Bball  recover  its  cost  on  the 
appeal  to  the  extent  only  of  $50  for  and  on 
account  of  the  printed  transcript  used  in  pre- 
senting the  record,  and  $20  only  for  and  on 
account  of  coat  of  printing  briefs,  making  a 
total  of  $70,  and  $10  for  filing  transcript  Re- 
spondent eball  recover  as  costs  of  printing 
briefs  the  sum  of  $60,  and  no  other  costs  on 
these  appeals." 

We  concur:  WILBUR,  J.;  BfELVIN,  J. 


RAMISH  V.  MARSH.    (U  A.  4239;) 
(Supreme  Court  of  Callfomia.    May  8.  19ia) 
AaniTBATioK  AND  AwABD  «sa68— Ibbbouijib- 

ITIES— WaIVEB. 
Where  arbitration  for  adjustment  part- 
nership accounts  vf&s  for  the  benefit  of  both 
parties,  their  acceptance  of  the  award  and  a 
part  payment  thereunder  to  one  of  them  con- 
stituted waivCT  of  any  iir^nlaritlea  In  the 
award. 

D^rtment  2.  Appeal  frwn  Snpertor 
Court,  Los  Ang^  County;  G.  W.  Nlcol, 

Judge. 

Action  by  AdfdiA  Ramlsli  against  Martin 
C.  Marsh.   Judgment  for  irfalntUC,  and  d^ 

fendant  appeals.  Affirmed. 

Hannon  &  Rlckard  and  J.  Vincent  Hannon, 
all  of  Los  Angeles,  for  appellant  Olln  Well- 
born, Jr.,  and  Alfred  H.  McAdoo,  both  of  Los 
Angles,  for  reqHmdeat 

WILBUR.  J.  Defendant  ai^>e8ls  from  a 
Judgment  In  favor  of  plaintiff,  based  In  part 
upon  a  common-law  award  of  three  arM- 
trators,  selected  to  adjust  the  partnen^p 
accounts  of  plaintiff  and  defendant,  in  ac- 
cordance with  a  written  agreement  of  arbi- 
tratiw.  Defendant  resists  said  award  on 
the  ground  of  many  alleged  informalities  in 
the  proceedings  of  said  arbitrators.  The 
findings  are  In  taxar  of  said  award.  It  la 
also  found  that  after  the  award,  the  defend* 
ant  "told  plaintiff  to  draw  money  from  the 
Metrop<dltan  Contracting  Company  (a  cor- 
poratlm  owned  by  plaintiff  and  defendant) 
and  to  credit  the  amount  ao  drawn  as  paj  - 
mmta  upon  the  sum  due  tnm  defaidant  to 
plaintiff  under  and  virtue  of  the  award 
of  aald  arbitratMB,"  and  thia  was  done,  and 
as  a  conduatMi  of  law  holds  that  the  defend- 
ant had  waived  any  Irregularities  in  the  arbt* 
tration.  As  the  arbitratlw  was  tor  the  ben- 
^t  of  both  parties,  their  acceptance  of  the 
award,  and  tbe  payment  thereunder  by  de- 
fendant to  plaintiff  would  constitute  a  walv- 
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er  of  any  irregularities  in  the  award.  See, 
on  this  point.  Matter  of  SUliman,  159  Cal. 
155,  113  Pac.  135;  Dore  t.  So.  Pac.  Co.,  163 
Cal.  182,  124  Pac.  817;  6  Corpus  Juris,  170, 
sec.  426. 
Judgment  affirmed. 

We  concur:  MELVIN,  J.;  VICTOR  EI. 
SHAW,  Judge  pro  tern. 


EDMONDS  V.  WILCOX.    (L.  A.  4210.) 
(Supreme  Court  of  California.    May  8,  1018.) 

1.  Appeal  awd  Bbboe  «=»828(3)— Pbmump- 

TIONfi. 

In  the  absence  of  record  showing  to  the  con- 
trary, it  is  presumed  that  the  courts  statement 
in  instruction  that  certain  facts  were  conceded 
was  true. 

2.  Pleading  «=»8(15)— Conclusions— Fbaud- 
■DLENT  Statements. 

In  action  on  notes  given  in  renewal  of 
corporation  stodi  subscription  notes,  allegation 
in  the  answer  that  at  time  of  renewal  of  the 
notes  the  holders  thereof  "ratified  and  con- 
firmed the  statements  and  representations' 
made  to  induce  the  execution  of  the  original 
notes,  which  were  set  out,  was  not  the  allega- 
tion of  a  conclusion,  but  an  allegation  that  the 
holders  repeated  the  false  statemeuts  of  the 
■gent  who  sdld  the  stock. 

8.  4ES9>11(2>  —  STATBICBKT  OF  FaOT  — 

Opinion.  .  , 

Where  banks,  holding  stock  subscription 
notes,  to  induce  renewal  thereof,  confirmed  state- 
ment of  original  seller  thereof  that  "they 
wouldn't  take  (5  a  share  for  their  shares  if 
they  couldn't  get  more,"  and  that  the  baok  re- 
garded the  stock  as  ample  security  for  a  loan 
of  its  face  value,  this  was  not  a  mere  expres- 
sion of  opinion,  but  a  statement  of  value,  which, 
cmsidered  with  the  fact  the  stock  was  actuaUy 
worthless,  and  in  connection  with  other  asaer' 
tions  of  the  banks,  justified  a  finding  of  fraud. 
4.  FBAtrn  ^58(1)— Pboof  Reqvibed. 

Notwithstanding  judicial  ezpresslonB  con- 
cerning the  necessity  of  clear  and  satisfactory 
oroof  of  fraud,  the  rule  of  Code  Civ.  Proc.  S 
2061,  eubd.  5,  that  a  preponderance  of  the  evi- 
dence controls  in  a  civil  case  applies  in  a  dvil 
case  where  fraud  is  claimed. 

.  Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  C  N.  Andrews, 
Judge. 

Action  by  B.  J.  Edmonds  against  H.  W. 
Wilcox.  From  the  Judgmoit,  plaintiff  ap- 
peals. AfBrmed. 

Sam  Ferry  Smitb  and  Ward,  Ward  & 
Ward,  all  of  San  Di^o^  for  appellant 
Slireve,  Beed,  Sample  &  Shrere  and  Theo- 
dore StcaislaDd,  all  of  San  Dl^o,  for  re- 
spondent 

WILBUR,  J.  nils  is  an.  action  brought  by 
the  plaintiff  to  recover  judgment  upon  two 
promissory  notes  assigned  to  him  for  coUec- 
Hon.  These  notes  were  given  In  renewal 
of  notes  given  in  payment  of  a  Bubscrlptltm 
for  stock  in  the  Western  Underwriting  & 
Mortgage  CMupany,  one  to  each  of  two  banks. 
Subsequently,  on  April  4th,  1913,  the  defend- 
ant executed  roiewal  notes.  It  is  dalmed  by 


defendant  that  the  original  notes  were  pro- 
cured by  fraudulent  representations.  But  the 
appellant  claims  that  at  the  time  of  the 
giving  of  the  renewal  notes,  April  4,  1913, 
plaintiff  bad  become  aware  of  the  fraud,  and 
that  therefore  he  waived  the  fraud  by  giving 
the  renewal  notes. 

[1]  After  the  opening  statement  by  de- 
fendant, which  was  construed  by  the  plain- 
tiff as  an  admission  of  knowledge  and  there- 
fore a  waiver  by  defendant  of  the  original 
fraud  at  the  time  of  the  giving  of  the  renew- 
al notes,  the  court  on  motion  of  the  plaintiff 
made  on  that  ground  excluded  evidence  of  the 
original  fraud,  and  by  ruling  on  the  evidence 
and  by  instruction  to  the  jury  confined  the 
defendant  to  evidence  of  fraud  at  the  time  of 
said  renewal.  The  court,  In  Instructing  the 
jury  as  to  the  measure  of  damages,  stated 
that  it  was  assumed  by  the  parties  on  the 
trial  that  the  stock  was  of  the  value  of  $2 
per  share,  the  amount  paid  therefor,  If  the 
original  representations  were  true,  and  that 
for  that  reason  no  proof  had  been  given  as 
to  the  valtie  thereof  in  that  event,  and  that 
the  jury  should  so  assume.  While  this  was 
no  doubt  an  Instructttm  on  the  facts,  it  is 
stated  to  be  on  conceded  facts,  and  we  can- 
not say  from  the  record  printed  in  the  briefs 
and  before  us  that  this  was  not  correct,  a? 
It  Is  presumed  to  be. 

[2,  S]  The  only  fraud  alleged  In  the  answer 
to  have  occurred  at  the  time  of  the  renewal 
of  the  notes  is  that  the  agents  of  the  banks 
holding  the  notes  "then  and  there  ratified 
and  confirmed  the  statements  and  r^resen- 
tatlons  80  made  by  said  agents,  A.  O.  Garrett, 
and  L.  U.  McKee,  and  the  said  L.  A.  Blocman 
as  aforesaid."  It  is  claimed  that  this  Is  buf 
an  allegati(m  of  a  conclusion,  but  It  Is  an  al- 
legation that  the  agent  of  the  bank  In  effect 
repeated  the  previous  false  statements  ot  the 
agents  who  sold  the  stodE,  which  were  set 
out  in  great  detail  In  the  answer,  containing 
42  i>ages.  The  Jury  found  on  the  issue  thus 
presented  in  favor  of  the  defendant.  One  of 
these  representations  that  was  thus  confirm- 
ed by  the  agent  of  the  banks  was  that  "they 
wouldn't  take  f5  a  share  for  their  shares  if 
they  couldn't  get  more,"  and  that  the  bank 
regarded  the  stock  as  ample  security  for  a 
loan  of  its  face  value.  As  the  stock  was  ac- 
tually worthless  and  so  found  to  -be  by  the 
jury,  this  could  hardly  be  classed  as  a  mere 
expression  of  opinion.  It  was  a  statement 
of  value  which,  taken  alone,  might  be  so  re- 
garded, bat  retaiforced  by  the  assertitm  that 
the  banks  regarded  the  stodc  as  ample  se- 
curity tor  a  loan  of  the  face  ralue  thereof, 
without  regard  to  the  flnandal  standing  of 
the  purchaser;  that  the  Western  Underwrit- 
ing ft  Mortgage  Cranpony  was  "aae  at  the 
solid  financial  Institntions  of  the  coast" ;  that 
the  dividends  arising  trom  the  company  were 
BO  large  that  they  would  pay  off  the  notes; 
that  the  banks  preferred  that  form  of  se- 
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curltf  (tbe  stock)  to  any  other,  and  would 
gladly  renew  the  notes;  coupled  with  the  ac- 
tual loan  by  the  banks  of  the  face  value  of 
the  stock,  and  the  Immediate  renewal  there- 
of, amply  Justified  the  Jury  In  Its  finding  of 
fraud.  See  Barron  Est.  Co.  t.  Woodruff  Co., 
163  Cal.  501.  126  Pac.  S51,  42  L.  B.  A.  (N. 
S.)  125. 

[4)  The  court  instructed  the  Jury  that  the 
ease  must  be  decided  according  to  the  pre- 
ponderance of  the  evidence.  This  Is  correct 
De  Kahn  t.  Chase,  170  Pac.  008.  This  Is  the 
statutory  rule  In  civil  cases,  and  all  Judicial 
expressions  concerning  the  necessity  of  clear 
and  satisfactory  proof  of  fraud  must  be  con- 
stmed  In  the  light  of  the  fundamental  rule 
that  a  preponderance  of  the  evidence  controls 
In  a  civil  case.  Section  2061,  subd.  Code 
CiT.  Proc. 

Jodgment  affirmed. 

We  concur:  MEI/VIN,  J.;  VICTOR  E. 
^HAW.  Judge  pro  tem. 


FRENCH  T.  FARMER  et  al.  (t.  A.  4224.) 
(Supreme  Court  of  California.    May  3,  1918.) 

1.  Phincipal  and  Sueett  <S=3G6(1)— Liabil- 
ity TO  Third  Persons— Bonds— Consteuo- 

TION. 

Surety  bond  of  contractor,  conditioned  that 
he  should  "pay  all  laborera,  mechani<»  and  ma< 
terialmen  and  persona  who  shall  supply  him 
with  provisions  or  goods,  all  just  debts  due  to 
such  person  or  to  any  others  to  whom  any  part 
of  the  work  is  given  incurred  in  carrying  on 
such  work,"  did  not  entitle  one  who  leased 
mules  to  the  contractor  to  recover  on  the  bond. 

2.  Principal  and  Sobett  «=»66(1)— Liabil- 

ITT  TO  THIKD  PeBSONB— BOND»-<k»NBTBUO- 
TION. 

Such  bond  did  not  warrant  recovery  by  the 
lessor  of  tbe  mules  for  services  and  expenses 
of  a  corral  man.  whom  he  furnished,  aud  who 
was  to  be  paid  by_  the  contractor,  the  right  of 
action,  if  any,  being  in  favor  of  the  employ^ 
and  not  the  lesaor. 

3.  Peincipal  and  Subett  «=»136— Liabiutt 
TO  Third  Pebsonb— Bond»— Constbuction. 

Recovery  for  provitiona  furnished  railroad 
contractor  could  be  had  on  the  contractor's  bond 
to  the  railroad,  conditioned  to  pay  for  provi- 
BioDS  used,  by  a  third  person  fumiabing  the 
provisions,  in  whose  favor  the  bond  did  not 
nominally  run,  on  the  theoiy  that  the  bond  was 
one  made  for  his  benefit 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Grant  Jackson, 
Judge. 

Action  by  M.  H,  Fr^cb  against  O.  O. 
Farmer  and  the  National  Surety  Company. 
Judgment  for  plaintiff,  and  defendant  Surety 
Company  appeals.  Affirmed. 

Carroll  Allen,  Bertln  A.  Weyl,  and  Allen 
&  Weyl,  all  of  Los  Angeles,  for  appellant. 
Robt.  T.  Linn^,  Gordon  L.  Fliilejr,  and  Ralph 
W.  Scbo4XK>ver,  all  of  Los  AngcOea,  tot  re- 
spondent. 

WIIJJUR.  J.  The  defendant  National 
Surety  Coiiiiiany  appeals  from  a  Judgment  in 


favor  of  plalntltF  upon  a  common-law  bond 
executed  by  the  defmdant  to  tbe  Grand  Can- 
yon Railway  Company,  conditioned  upon  tbe 
faithful  performance  of  "all  the  stipulations 
and  agreements  contained  in"  a  contract  m- 
tered  into  between  defendant  Fanner  and 
said  railway  company,  on  the  part  of  said 
Farmer  to  be  performed  and  observed,  and 
further  conditioned  that  said  Farmer  "Aall 
well  and  faithfully  pay  all  laborers,  me- 
chanics and  materialmen,  and  persons  who 
shall  sapiAy  such  contractor  with  provldona 
or  goods  of  any  kind,  all  Just  debts  due  to 
such  persons,  or  to  any  others  to  whom  any 
part  of  such  work  is  given,  Incurred  in  car- 
rying on  such  work."  The  contract  between 
Farmer  and  the  railway  company  was  for 
the  construction  of  a  wagon  road  In  the 
Grand  Canyon,  Ariz.,  upon  the  property  of 
the  United  States  government,  lliis  con- 
tract provided,  among  other  things,  that: 

"The  contractor  shall  promptly  pay  all  sub- 
contractors, materialmen,  laborers  and  other 
employes  as  often  as  payments  are  made  to  him 
by  the  company,  and  shall  deliver  said  work 
free  from  any  claim  or  lien  on  account  of  such 
labor  and  materials  and  snbeontractors.  *  *  •  " 

The  fttrm  of  the  bond  was  identical  with 
that  set  out  In  the  oi^on  In  the  case  of  the 
National  Bank  of  Olebume  t.  Railway  Ga  et 

al..  96  Tex.  176,  66  S.  W.  203. 

[1]  The  plaintiff,  Frendi.  by  contract  In 
writing,  leased  to  the  defendant  Farmer  the 
contractor,  to  he  used  In  the  performance  of 
the  latter'a  contract  with  the  railway  com- 
pany, 32  head  of  mules,  1  saddle  hone  and 
16  sets  of  harneas.  He  also  agreed  to  fur- 
nish a  "corral  boss,"  to  be  paid  by  Farsaet. 
Farmer  having  failed  to  pay  therefor,  this 
action  was  brought  by  French  against  Far- 
mer and  the  surety  company  to  recover 
206  rental  for  tbe  use  of  the  teams  and  sad- 
dle horse,  |10  fbr  services  of  corral  man, 
and  $5  for  expenses  of  corral  man,  and  |T5 
for  hay  and  barley  sold.  Judgment  was  ren- 
dered against  defendant  Farmer  and  the  de- 
fendant surety  company.  Tbe  api»eal  is  by 
the  surety  company  only.  It  is  claimed  that 
there  Is  not  sufficient  privity  between  the  de- 
fendant surety  company,  as  obligee  of  the 
bond,  and  the  plaintiff  to  authorize  suit  by 
him  upon  the  bond.  That  point,  however, 
has  been  determined  adversely  to  aj^teUant's 
contention  by  tbls  court  In  Union  Sheet  Met- 
al Works  V.  Dodge,  129  Cal.  390,  62  Pae.  41, 
and  later  by  tbe  court  In  bank  In  People's 
Lumber  Co.  v.  Glllard,  136  Cal.  55,  68  Pac. 
576.  The  question  then  Is,  Does  the  cost- 
tract  or  bond,  or  both,  contain  a  sufficient 
promise  to  pay  the  obligation  of  the  plaintiff 
to  authorize  blm  to  sue  to  enforce  this  as  a 
promise  made  for  his  benefit?  With  refer- 
ence to  the  Item  of  rental  for  the  mules,  a 
similar  question  was  Involved  In  Wood,  Cur- 
tis 4  Co.  V.  El  Dorado,  eta,  Co.,  153  CaL  231, 
94  Pac  877,  16  L.  R.  A.  (N.  S.)  5S5,  126  Am. 
St.  Rep.  80,  15  Ann.  Cas.  3S2,  wherein  the 
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foUowlng  gaeBtion  was  ansvwed  In  the  d^- 
atlre  by  this  court: 

"Did  plaintiff  by  this  letting  of  his  horses 
at  a  stipulated  price  per  month  'bestow  labor* 
apoD  the  work  so  as  to  entitle  it  to  a  lien  un- 
der flection  1183  of  the  Code  of  Civil  Proce- 
dure?" 

Upon  the  same  reasoning,  which  need  not 
be  here  repeated.  It  must  be  held  tbat  plain- 
tiff was  DOt  a  person  "to  whom  any  part  of 
snch  work  ta  given,"  and  that  therefore  the 
contract  and  bond  make  no  express  provi- 
sion for  the  payment  to  the  plaintiff  of  that 
Indebtedness  here  sued  upon.  This  view  la 
strengthened  by  the  fact  that  both  the  con- 
tract and  bond  make  it  the  duty  of  the  con- 
tractor to  furnish  teams,  without  flsing  any 
obligation  to  pay  therefor. 

[2]  As  to  the  items  of  $10,  services  of  cor- 
ral man,  and  $5,  traveling  expenses  of  cor- 
ral man,  under  fbe  contract  between  EYench 
and  Farmer  the  corral  man  was  to  have 
been  paid  by  Farmer.  Even  if  we  assume 
that  the  corral  man  was  a  lalwrer  upon  the 
work  within  the  meaning  ot  the  contract  and 
bond,  it  does  not  follow  tliat  the  plaintiff, 
upon  paying  such  laborer,  was  entitled  to 
sue  therefor  upon  the  bond.  The  right  of  ac- 
tion, if  any,  was  in  the  corral  man  and  not 
In  his  employer,  who  was  not  a  snbcontrac- 
tor. 

[3]  As  to  the  Judgment  for  $75  for  hay  and 
barley  sold,  there  was  no  express  agreem^t 
contained  In  ttie  contract  for  the  payment 
for  either  "provisions  or  goods,"  although 
the  bond  Is  expressly  conditioned  upon  the' 
payment  of  all  Just  debts  Incurred  therefor 
in  carrying  on  such  work.  The  question  Is, 
then,  squarely  presented  whether  or  not 
there  can  be  a  recovery  upon  the  bond  based 
upon  the  condition  thereof  by  a  tMrd  person 
not  a  party  thereto,  where  the  bond  does  not 
1^  Its  terms  expressly  innre  to  the  benefit  of 
such  flilrd  person  and  the  right  to  sue  there- 
on Is  based  eitirely  upon  the  theory  that  the 
thlird  person  Is  entitled  to  sue  upon  a  prom- 
ise made  for  his  benefit  The  Supreme  Oourt 
of  Texas,  upon  a  bond  identical  in  form,  held 
that  the  surety  could  not  be  sued  thereon  by 
a  third  party.  National  Bank,  etc.,  v.  Rail- 
way Ga;  supra.  This  was  upon  the  theory 
that  the  bond  was  one  of  indemnity  to  the 
railway  company,  containing  no  express 
agreement  to  pay  suCh  third  person,  and 
therefore  he  could  not  ane  thereon.  If  we 
adopt  this  view  we  violate  the  fundamental 
principle  tbat  every  part  of  a  contract  should 
be  i^ven  some  efltect;  for  the  railway  com- 
pany could  not.  In  any  event,  be  liable  for 
"goods"  and  "provisions"  furnished  the  con- 
tractor in  cartying  out  Its  contract,  nor  in 
this  case  could  fhere  be  any  lien  therefor,  aa 
the  propezl7  upon  which  the  work  was  dcme 
was  government  property.  If,  under  the  dr- 
cnmstances,  any  ^ect  whatever  ia  to  be  giv< 
en  to  this  clause  In  the  c<mdltibn  of  the 
bond,  it  must  be  hdd  that  It  was  the  inten- 


tion of  the  parties  to  ben^t  such  third  per- 
sons rather  than  the  railway  company,  to 
whom  the  bond  ran.  Tbs  case  of  Park»  v. 
Jeffery,  26  Or.  186»  87  Pac  712,  is  in  har- 
mony with  the  Supreme  Oourt  of  Texas. 
The  courts  of  Nebraska,  Missouri,  Iowa,  In- 
diana, and  Mldhlgan,  however,  seem  to  hold 
to  the  view  tlwt  if  It  can  be  fairly  said  from 
either  the  contract  or  the  bond,  which  are  to 
be  construed  together,  that  the  parties  in- 
tended to  and  did  agree  to  pay  such  third 
person,  a  suit  could  be  brought  on  such  bond 
such  third  person  to  recover  upon  the 
promise  so  made  for  bis  benefit.  Lyman  v. 
City  ct  Lincoln,  38  Neb.  794,  57  N.  W.  581 ; 
Kaufinann  v.  Cooper,  46  Neb.  644,  65  N.  W. 
796;  School  District  v.  Livers,  147  Mo.  580, 
49  S.  W.  607;  Jordan  v.  Kavanaugh,  63 
Iowa,  152,  18  N.  W.  851;  National  Surety 
Co.  T.  Foster  Lumber  Co.,  42  Ind.  App.  671, 
86  N.  B.  489.  WhUe  the  question  has  not 
been  directly  decided  by  this  court,  the  cas- 
es of  Union  Sheet  Metal  Works  v.  Dodge, 
supra,  and  Pe<^le's  Lumber  Co.  v.  GlUard, 
supra,  were  based  in  part  upon  the  author- 
ity of  the  Indiana,  Iowa,  Michigan,  and  Ne- 
braska cases,  as  was  also  the  case  of  W.  P. 
Fuller  &  Co.  V.  Alturas  School  District,  28 
Gal.  App.  609,  168  Paa  743..  We  therefore 
hold  that  the  plaintiff  was  entitled  to  recover 
the  item  for  goods  and  provi^ons. 

The  lower  court  is  directed  to  modify  the 
judgment  by  striking  out  all  items  therefrom 
save  and  except  the  Iton  of  975  for  goods  and 
provisions,  and.  aa  so  modified,  the  Judgment 
is  aCBrmed. 

We  concur:  MBLVIN,  J.;  VICTOB  E. 
SHAW,  Judge  pro  tern. 


CHUNG  SING  T.  SOUTHERN  PAC.  CO.  et  al. 

<L.  A  6298.) 
(Supreme  Court  of  Galiftnmla.    Hay  9,  1918.) 

1.  Appeal  aitd  Erbob  <s=»422^No'noK  or 
Appeal— MisNOUEB  of  Paeties. 

That  a  notice  of  appeal  by  three  defendants 
misnamed  one  of  them  does  not  necessitate  the 
diamiBsal  of  the  appeal  as  to  the  others. 

2.  Appeal  anu  IiIbbok  ^»422— Notxos  of 
Appea^—Misnomeb  of  Paeties. 

Where  notice  of  appeal  by  three  defendants 
misnamed  one  of  them  by  sabstltuting  a  name 
of  a  person  not  a  party  to  the  record,  such 
notice  was  nevertheless  sufficient  aa  to  the 
defendant  omitted,  where  it  was  obvious  from 
the  remainder  of  the  record  tbat  tbe  omission 
was  a  clerical  mistake. 

8.  Appeal  and  Ebbos  «ss>8TO(1)— Undxb- 

TAKIMQ— NeCESSITT. 
Where  an  appeal  is  taken  under  Code  Civ. 
Proc  H  ^tti  to  941c.  no  undertaking  Is  essen- 
tial, and  the  amendments  of  tbe  Codes  in 
1916  made  no  diange  in  the  law  in  that  respect 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Curtis  D.  Wilbur, 
Judga 

Action  by  Cbung  Sing  against  Che  South- 
ern Pacific  Company  and  others.  Jodg- 
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ment  for  plaintiff,  and  dsfendants  appeal. . 
On  motion  to  dismiss  appeal.  Denied. 

Henry  T.  Gage  and  W,  I.  Gilbert,  both  of 
Los  Angeles,  for  appellants.  Waldo  M.  York 
and  Harry  .M.  Irwin,  both  of  Los  Angles, 
and  William  D.  O'Hara,  for  respondent. 

ANGELLOTTI,  G.  J.  This  is  a  motion  to 
dismiss  an  appeal  from  a  judgment  entered 
February  16,  1917,  as  well  as  from  certain 
orders.  The  principal  grounds  of  the  mo- 
tion to  dismiss  the  appeal  are,  first,  that  no 
notice  of  appeal  was  filed  on  behalf  of  de- 
fendant Blackburn  wltbin  the  time  allowed 
by  law,  and,  second,  tbat  the  notice  of  ap- 
peal fUed  is  Insufficient  as  to  any  of  the 
defendants,  in  that  it  does  not  sufficiently 
Identic  the  Judgment  appealed  from.  Both 
of  these  alleged  grounds  are  based  on  the 
fact  that  in  the  notice  of  appeal  signed  by 
the  attorneys  of  all  the  defendants  and  filed 
witbln  due  time.  April  10,  1917,  it  Is  sut- 
ed  tbat  "tbe  defendants  Southern  Pacific 
Conpany,  a  corporation,  O.  Burton, 
and  H.  W.  Orumrine,  hert^y  KppeaV  from 
"*   *   *   that  certain  Judgmmt,  in  favor 

the  plaintiff  and  against  said  d^endanta 
and  eadi  ot  tbem,  mtered  on  or  about  tbe 
10th  day  of  F^rnary,  A.  D.  1917,  in  book 
407,  page  4,  of  Jadgments,"  etc,  and  txom  an 
order  entered  Uareh  80;  1917,  reducing  said 
judgment  to  918,000.  Tbe  name  of  tbe  de- 
fradant  Geo.  W.  Blackbom  did  not  appear 
therein;  tbe  name  "O.  A.  Burtcm"  appear-' 
Ing  In  lieu  thweof  owing  to  mistake  and  In- 
advertence. The  snperiOT  court,  after  tiie 
time  tor  appeal  elapsed,  made  an  order  al- 
lowing the  notice  to  be  amended  in  this  re- 
spect, upon  a  showing  to  its  satisfaction  of 
the  mistake.  It  is  claimed  that  the  superior 
court  bad  no  power  to  allow  such  an  amend- 
ment after  the  time  for  appeal  had  exphred. 

[11  In  so  far  as  defendants  Southern  Pa- 
dflc  Company  and  H.  W.  Crumrine,  who 
were  OTiglnaUy  and  specifically  named  In  the 
notice  of  appeal,  are  concerned,  there  Is  no 
force  Id  the  dalm  that  tbe  appeal  must  be 
dismissed.  It  is  perfectly  plain  in  view  of 
the  record,  despite  the  misnomer  of  the  oth- 
er appellant,  that  the  Judgment  referred  to 
In  the  notice  is  the  Judgment  in  favor  of 
Chung  Sing  and  against  said  defendants  and 
George  W.  Blackburn  for  $18,000  and  costs, 
entered  February  16,  1917.  In  Book  407  of 
Judgments,  at  page  4,  and  reduced  by  $6,- 
000  by  order  entered  March  30,  1917.  In 
other  words,  the  judgment  attempted  to  be 
appealed  from  by  these  defendants  was  suf- 
ficiently Identified  by  the  notice; 

[21  As  to  defendant  Blackburn  a  different 
question  is  presented,  owing  to  tbe  fact  tbat 
in  attempting  to  specifically  name  tbe  de- 
fendants in  the  notice  of  appeal  another 
name  was  substituted  for  his,  with  the  re- 
sult that  bis  name  did  not  appear  at  all. 
Was  there  any  notice  of  appeal  filed  on  his 
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behalf  wltbin  tbe  time  allowed  by  law?  We 
are  of  tbe  <H>iulon  that  this  question  should 
be  answered  In  the  affirmative.  The  verdict 
and  Judgment  In  the  cause  were  against  the 
Southern  Pacific  Company,  Geo.  W.  Black- 
bum,  and  H.  W.  Crumrine  only,  all  of  whom 
were  represented  In  the  action  by  the  same 
attorneys.  There  was  no  verdict  or  judg- 
ment against  any  one  named  Burton.  The 
notice  of  appeal  also  refers  to  an  order  of 
the  superior  court  made  and  entered  Sep- 
tember 12,  1916.  granting  In  part  and  deny- 
ing in  part  "said  defendants'  motion  for  new 
trial."  The  record  shows  that  said  motion 
was  made  by  the  Southern  Pacific  Company. 
H.  W.  Crumrine,  and  Geo.  W.  Blackburn 
only,  and  tbat  no  one  named  Burton  was  in- 
volved therein.  It  also  refers  to  the  order  of 
March  30,  1917,  reducing  the  judgment  from 
$18,000  to  yi3,000,  which  the  record  shows 
was  an  order  making  such  reduction  in  fa- 
vor of  the  company,  Blackburn,  and  Crum- 
rine only,  and  declaring  that  the  judgment 
should  be  for  $13,000  and  costs  as  against 
each  of  tbem.  No  one  named  Burton  was 
involved  therein.  An  undertaking  on  appeal 
filed  on  the  day  the  notice  of  appeal  was 
served  states  tbat  the  appeal  Is  by  defend- 
ants Southern  Pacific  Company,  Gea  W. 
Blackburn,  and  H.  W.  Crumrine.  It  seemii 
perfectly  apparent  from  the  notice,  when 
read  in  connection  with  tbe  record,  that  auch 
notice  was  filed  on  behalf  of  the  three  de- 
fendants against  whom  the  judgment  mns^ 
and  that  the  use  of  the  name  "C  A.  Bur- 
ton" Instead  of  "George  W.  Blackburn"  to 
designate  one  of  tbe  appellants  was  solely 
due  to  Inadvertence — a  mere  clerical  mis- 
prision. One  at  the  Ihzee  defendants  against 
whom  tbe  judgmoit  runs  and  on  wbose  be- 
half it  vas  desired  to  appeal  was  designated 
as  "C  A.  Burton"  Instead  of  "George  W. 
Blackburn."  Tlie  record  demwstrates  thls^ 
and  the  advme  party  could  not  have  ben 
misled  therAy.  Under  these  drcumstances 
we  are  satisfied  it  should  not  be  held  that 
no  notice  of  ai^ieal  was  filed  by  Blackburn. 
We  say  this  mtlrely  regardless  of  the  or- 
der of  the  superior  court  allowing  tbe  notice 
of  api>eal  to  be  amoided  In  this  regard. 

[33  It  is  urged  that  the  undo-taklng  on 
appeal  is  fatally  defective.  We  are  not,  on 
this  motion,  concerned  with  any  question  as 
to  the  validity  of  this  btmd  as  a  stay  bond. 
It  is  therefore  unnecessary  to  determine 
whether  the  objection  to  the  bond  is  well 
Imsed.  The  appeal  may  be  regarded  as  tak- 
en under  sections  941a,  941b,  and  941c,  of  the 
Code  of  Civil  Procedure,  and,  this  being  so, 
any  defect  in  the  undertaking  must  be  dis- 
regarded for  the  reason  that  under  those 
sections  no  undertaking  is  essential  to  the 
taking  or  maintenance  of  tbe  at^>eaL  Tbel- 
sen  V.  Hatthal,  166  Cal.  252,  131  Pac.  747. 
See.  also,  Estete  of  Stongta,  173  Oal.  640,  161 
Pac  1.   The  amendmaits  to  oar  Codes  in 
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1915  made  no  change  in  oar  Unr  in  this  re- 

q>ect 

Tbe  motion  Is  denied. 

We  concur:  3LOSS.  J.;  WILBUB,  J.i 
MELVIN,  J. ;  BICHA&DS,  Judge  pro  t^. ; 
VIOTOR  B.  SHAWi  Judge  pro  tern. 


NEALB  T.  ATCHISON,  T.  ft  8.  F.  BT.  00. 
«t  iL   CU  A.  42030 

(Snprema  Oonrt  ul  California.    Blay  S.  1918. 
Behearinff  Denied  May  31,  1918.) 

1.  Apral  and  Bbbob  •sa807(l)— Pbuuhf- 

TIONB— BVIDKItOK. 
Testimony  that  at  one  place  in  a  track  loco- 
motives wobbled  about,  the  witness  Indicating 
tbe  motion,  cannot  be  dlsr^rded,  bat  the  court 
on  appeal  moat  assnme  that  it  indieatea  undue 
morement  resnltlng  bom  a  bad  condition  of  the 
tra<dc,  because  all  zeaaonaUe  dednctiona  from 
the  evidence  must  be  indulged  in  favor  of  the 
jadgm«Dt. 

2.  HA8TBB  AKD  Sbbtart  «s^i7S(7>— IiTJoans 
TO  Sebtaitt— Dbrctitb  Bajlboad  Track— 

EVIDKKtOB. 

In  action  for  death  of  engineer,  evidence 
held  to  support  judgment  for  plaintiff  on  the- 
ory that  the  trau  was  defective  and  caused  tbe 
derailment. 

8.  Mastib  and  ^vabt  «»286Ci4)  — Bail- 

BOAD  TBAOKB— INSPBOTXOH— QUKBTIONS  FOB 

Jury. 

In  action  for  death  of  engineer  when  loco- 
motive derailed,  though  witness  teetiGed  tbat 
shortly  before  tbe  accident  the  track  had  been 
inspected,  question  whether  the  Inspection  was 
proper-was  for  tbe  jury. 
4.  Evidence  ^=3116  —  Bxplaitatobt  Mat- 
TBB8— Custom. 

In  action  for  death  of  engineer  when  loco- 
motive was  derailed,  the  roadmaster  should 
have  been  aUowed  to  say  whether  it  was  the 
usual  custom  to  bum  ties  when  unfit  for  serv- 
ice, after  be  liad  testified  that  the  ties  at  tbe 
point  where  the  locomotive  was  derailed  were 
burned. 

6.  AfPEAL  AND  Ebbob  «=3l058(2)— Habjclebs 
Ebbdb. 

Error  In  excluding  testimony  is  not  prejadi- 
dal,  where  the  witness  afterwards  gives  the 
excluded  testimony  in  substance. 

0.  MaSTEB  and  8BBVANT  «»26G(6)— Injubiks 

TO  Servant— Deb  A  TLMENT  or  Locouotxvb— 

Res  Ipsa  Loquitur  Doctrine. 
While  the  mere  happening  of  derailment  of 
engine  is  not  proof  of  negligence  of  tbe  railroad, 
it  is  competent  to  be  considered  thereon. 

7.  Master  and  Servant  «S3101,  10!2<9)— In- 
jury to  Skbvant— Care  Bs4Uibed, 

It  is  the  duty  of  a  railroad  company  to 
exercise  reasonable  care  to  keep  Its  tracks  and 
locomotives  in  a  reasonably  safe  condition  for 
its  employes. 

&  Tbial  «s3206(3)— iHSTBTTonons— Cube  or 
Ebbob. 

Error  in  instructing  that  a  master  must 
furnish  track  and  locomotives  in  reasonably 
safe  condition  was  not  harmful,  where  further 
inatructiona  properly  held  the  master  to  ezer* 
dse  ordinary  care  to  furnish  reasonably  safe 
track  and  locomotives. 

D^rtment  2.  Appeal  from  Superior 
Court,  Lob  Angeles  County;  Panl  J.  McCor^ 
mlck.  Judge. 

Actiw  by  Jessie  H.  l!leale,  as  admlnistra- 
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trix  of  tbe  estate  of  James  B.  Neale,  deceas- 
ed, against  the  Atchiscxk,  Topeka  &  Santa  F6 
Railway  Company  and  another.  From  the 
Judgment  and  order  denying  new  trial,  de- 
fendants appeal.  Affirmed. 

E.  W.  Camp,  C.  T.  Clotfelter,  and  M.  W. 
Reed,  all  of  Los  Angeles,  for  appellants.  BL 
B.  Drake,  of  Los  Angeles,  for  respondent. 

MELVIN,  J.  Defendants  appeal  from  the 
Judgment  and  from  an  order  denying  tbe 
motion  for  a  new  trial.  The  action  was  one 
to  recover  damages  for  the  death  of  James  B. 
Neale,  respondent's  Intestate,  an  engineer  in 
the  service  of  the  defendant  corporation. 
The  accident  which  caused  the  death  of  Mr. 
Neale  was  the  derailment  of  an  engine  of 
which  be  had  charge.  Mr.  Beau  and  Mr. 
Purdy,  respectively  mechanical  superintend- 
ent and  roadmaster  of  the  railroad  company, 
were  Joined  as  defendants,  and  a  verdict  was 
roidered  against  them  as  well  as  the  corpora- 
tion. On  motion  for  a  new  trial  tbe  verdict 
against  Bean  was  set  aside.  The  other  two 
defendants  are  appealing. 

Tbe  theory  of  plalntifT,  as  set  forth  Id  her 
pleading,  was  that  the  railroad  company  and 
defendant  Bean  negligently  furnished  James 
B.  Neale  a  defective  engine,  and  that  the  cor- 
poration and  defendant  Purdy  negligently 
permitted  the  track,  at  the  place  where  the 
accident  occurred,  to  become  unsound  and  de- 
fective. The  latter  grormd  seems  to  be  the 
one  on  which  respondent  relies  for  affirmance 
of  the  Judgment.  Several  attadks  are  made 
by  appellants  on  the  findings  which,  it  is  con- 
tended, are  not,  In  many  of  their  partSr  sup- 
ported by  the  evidence.  The  testimony  tends 
to  show  that  the  train  was  moving  at  the  rate 
of  20  to  25  miles  an  honr.  The  engine  left 
the  rails  near  the  point  of  a  switch.  Appel- 
lants Insist  that  tbe  record  famishes  no  evi- 
dence that  the  track  was  unsound,  or  tbat 
they  were  charged  with  notice  of  its  condi- 
tion, If  it  was  defective. 

[1]  Upon  tbe  subject  of  tbe  defective  con- 
dition of  the  track  one  witness,  Corwln,  tes- 
tified that  be  had  noticed  engines  as  they  ap< 
proacbed  the  place  where  the-derallmeDt  aft- 
erwards occurred.  He  said:  "I  have  noticed 
them  in  passing,  tbe  engine  would  be  wob- 
bling like  this"  (Indicating).  It  la  argued  tbat 
such  testimony  is  <tf  no  value  because  any  en- 
glae  going  at  the  rate  of  20  or  25  miles  an 
boor  will  show  s<nne  movement  from  side  to 
side,  such  as  the  witness  characterized  as 
"wobbling."  Of  course,  we  cannot  have  re- 
produced for  us  the  pantomime  accompanying 
the  testimony.  Therefore  we  must  assume 
that  it  indicated  an  undue  movement  evi- 
dencing a  bad  condition  of  tbe  track,  be- 
cause all  reasonable  deductions  from  the  evi- 
dence must  be  indulged  in  favor  of  the  Judg- 
ment. 

if}  Anotlier  witness.  Smith,  stated  that 


ki;ai;b  t.  atchison,  t.  a  s.  f.  bt.  go. 
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where  engliM  ud  trade  are  In  good  eondltton, 
the  en^ne  wlU  not  be  dmiled  from  a  spieed 
ta  from  20  to  26  miles  an  hour.  Other  wlt- 
neflses  testified  that  some  of  the  ties  over 
which  the  Wheels  of  the  oigine  passed  after 
leaving  the  rails  were  badly  splintered  and 
some  were  "broken  In  twa"  Counsel  for  ap- 
pellants insist  that  this  evidence  Is  of  no  val- 
ve to  plaintiff's  case,  and  lends  no  support 
to  the  the<H7  that  the  track  was  in  bad  con- 
dition, because  a  heavy  engine  mnnlng  over 
redwood  ties  would  naturally  splinter  than. 
"In  fact,"  they  say,  "it  Is  only  sound  wood 
that  splinters ;  rotten  wood  crumbles."  But 
the  testimony  tends  to  show  that,  while  some 
of  the  ties  were  splintered  and  some  broken 
completely,  many  were  merely  marked  by  the 
wheels.  The  evidence  also  showed  that  some 
of  the  ties,  on  removal,  proved  to  be  partly 
rotten,  and  that  they  were  so  soft  that  the 
rails  and  tie  plates  cut  down  from  half  to 
three-fourths  of  an  inch  into  the  wood.  We 
think  that  this  and  other  evidence  produced 
at  the  trial  sufflelently  supports  the  Judg- 
ment. The  testimony  tends  to  show,  for  ex- 
ample, that  of  S2  ties  examined  In  detail  by 
the  witnesses,  6  or  8  were  broken  through, 
others  torn  all  to  pieces  and  splintered,  while 
many  were  only  marked  by  the  wheels,  and 
that  the  engine  ran  for  250  feet  along  a 
switch  over  ties  smaller  than  those  over 
which  it  had  passed  on  the  main  track  and 
only  marked  the  smaller  timbers. 

[S]  Doeendants  introdnced  the  testimony 
of  two  of  the  onployte  of  the  railroad  to  the 
effect  that  the  trade  at  the  place  where  the 
accldoit  occurred  had  been  duly  and  pn^paly 
inwected  shortly  before  the  aeddent  This 
testimony  did  tmd  to  show  that  a  general  In- 
qwction  of  the  track  had  been  made^  and 
that  the  switch  point  near  the  place  of  subse- 
quent derallmrat  ctf  the  engine  had  been  very 
carefully  examined,  but  it  was  for  the  Jury 
to  determine  from  all  of  the  facts  and  circum- 
stances, including  the  Interests  of  the  wit- 
nesses themselves  as  employ^  of  the  railroad 
company,  whether  their  inspectioos  had  been 
properly  made. 

[4,  5]  Mr.  Purdy,  one  of  the  witn^ses  for 
the  defendants,  testified  that  certain  ties 
broken  In  two  by  the  derailment  were  taken 
away  from  the  track  and  burned  "because 
they  were  unfit  for  further  service."  He  was 
asked  If  that  was  "the  usual  custom  with 
ties  rendered  useless  in  that  way."  Objection 
to  the  question  was  sustained  and  the  ruling 
is  spedfled  as  error.  The  question  should 
have  been  permitted,  but  appellants  were  not 
Injured  because  later  the  witness  said,  speak- 
ing of  the  Bectl<m  foreman  who  had  burned 
the  ties: 

"I  have  no  aathority  to  tell  bim  to  burn  up 
ties  inspected  by  other  people.  But  that  Is  the 
geoeral  custom.  I  suppose  in  this  case  he 
took  it  upon  himself  to  bum  them ;  he  know- 
ing that  tlut  has  been  the  custom  and  prac- 


[I]  The  court  Instmcted  the  fmj  that  the 
mere  happening  of  the  derailment  or  the 
dntti  of  James  B.  Meale  ^aed  no  presnmp- 
tlon  of  negligence  of  the  defendants;  that 
the  burden  was  upon  plaintiff  to  show  1^  a 
preponderance  ot  evidence  that  the  accident 
was  proximately  caused  by  some  one  or  more 
of  the  spedflc  acts  of  negligence  disrged  In 
the  complaint;  and  that  "the  mere  facts  that 
the  engine  wna  dwalled  and  said  NMle  was* 
killed,  tBkea  ahme,  are  not  to  be  considered 
by  yon  as  inroof  of  any  n^llgence  on  the  part 
of  either  or  any  of  the  defoidants."  Appd- 
lants  oompialn  of  the  use  of  the  word  "proof 
Instead  of  "erUoice"  in  the  latter  part  of 
the  Instructicm.  As  originally-  proposed  tlie 
latter  word  was  used.  There  Is  no  force  in 
this  contention.  It  is  true,  as  lyipellants  In- 
dicate, that  this  court  In  Brymer  t.  Southern 
Padfic  Co.,  90  CaL  496k  27  Faa  S71.  has  ssld 
that  flie  mere  fact  of  the  occurrence  of  an 
accident  does  not  fix  the  liability,  or  ereo 
raise  a  presnnqttlon  that  the  emph^rer  was 
at  fiiult.  But  the  evldenee  regarding  such 
an  accidfflt  Is  dearly  admissible,  so  that  the 
fact  ot  the  happening  Oiereot  If  establisbed, 
may  be  ccmsldered  in  connection  with  other 
facta  which  might  tend  to  make  19  a  com> 
plete  showing  of  n^l^oicei  ^ds  court  fias 
never  said  that  evidence  of  tin  failure  of 
machinery  to  do  its  altotted  work  may  mot 
be  Introduced,  but  the  rule  is  that  proof  «f 
the  occurrence  of  the  aeddent  by  reason  of 
such  failure,  standing  alone^  is  not  proof  <tf 
negligence. 

[7]  The  jury  was  instructed  that  it  was  the 
railroad  company's  duty  to  ftemlsh  Its  engi- 
neer a  reasonably  sound  and  safe  «iglne  up- 
on which  to  perform' his  duties  and  a  rea- 
sonably safb  trade,  falling  In  which  Judg- 
ment should  go  for  plaintiff.  The  counsel  for 
appellants  say  that  the  <Allg8ti<m  of  the  cor- 
poration was  -not  to  famish  a  reasonably 
safe  track,  but  to  exerdae  reasonable  care 
to  furnish  a  reasonal)Iy  safe  trade.  In  ttils 
behalf  the  case  of  Duffy  t.  Hobbs,  Wall  A 
Co..  166  Cat.  210,  18S  Pac.  1003,  U  &  A. 
1016F,  806,  is  dted.  The  opinion  In  that 
case  declares  tSiat  under  a  wdl-settled  rule 
an  employer  Is  boimd  to  use  ordinary  care 
to  see  that  his  empUorte  hare  a  safe  place 
In  whldi  to  labOT,  and  that  the  tools  and  ap- 
pliances wftii  which  th^  are  to  work  are  in 
good  condition  and  reasonably  safe  for  Qie 
purposes  intended.  It  is  there  declared  that : 

"This  mle,  however,  does  not  apply  between 
the  master  and  the  servant  who  is  employed  to 
perform  for  the  master  this  duty  to  the  other 
servants,  where  the  injury  happens  because  of 
the  failure  of  sudi  servant  to  do  that  part  ot 
his  duty." 

It  will  be  seen  at  once  that  the  qualifica- 
tion of  the  general  rule  does  not  apply  to 
this  case.  In  ThcHnpson  v.  California  Cons. 
Co.,  148  Cal.  35,  82  Pac.  367,  also  cited  by  ap- 
pellants, the  court  was  considering  a  situa- 
tion in  which  a  workman  was  employed  in 
a  quarry  In  whidi  blasting  was  done  and 
the  conditions  were  constantly  cMTtgi^g,  It 


Digitized  by 


CflL) 


UH  BE  JEPSON'S  EBTAT2 


1107 


was  held  that  where  the  servant  Is  under  the 
same  obligation  as  the  master  to  look  for  dan- 
gers In  the  place  of  employment,  and  has 
equal  facilities  for  ascertaining  them,  and 
under  such  conditions  continues  to  work,  the 
master  is  not  liable  for  any  Injuries  caused 
by  the  dangers  then  existing  unless,  after 
knowing  or  helng  presumed  to  know  the  dan- 
gers himself,  the  master  urges  or  coerces  the 
servant  to  continue  the  work.  In  Eastern 
Transportation  Co.  v.  Johnson,  117  Va.  306, 
84  S.  E.  649,  and  Southern  Ry.  v.  Chlldrey, 
113  Va.  376,  74  S.  E.  221,  the  court  said  in 
effect  that  it  Is  the  duty  of  the  master  to  ex- 
ercise ordinary  care  to  proTlde,  not  safe  and 
suitable  appliances  and  Instrumentalities, 
but  reasonably  safe  and  suitable  appliances 
and  instrumentalities  for  the  us©  of  his  serv- 
ant. But  a  railroad  track  Is  not  a  tool  given 
to  a  servant  and  one  which  he  is  required 
to  observe  and  to  know  when  It  becomes  un- 
suitable and  unsafe.  The  dangers  arising 
from  the  rotting  of  ties  are  not  obvious  to 
the  engineer  who  passes  over  the  road  at  a 
high  speed.  Such  dangers  may  only  be  learn- 
ed by  Inspection,  and  It  is  the  duty  of  the 
railroad  company  to  inspect  its  tracks  and  to 
exercise  reastmable  care  to  keep  them  In  a 
reasonably  safe  condition  for  the  purposes 
for  which  they  are  used.  The  true  rule  has 
been  stated  many  times.  It  will  suffice  to 
quote  the  language  of  Mr.  Justice  Kerrigan 
in  Matchette  v.  California  Fruit  Canners' 
Association,  33  Cal.  App.  15e-lB»,  164  Pac. 
423,  424 : 

"The  iluty  of  an  employer  to  ftirniah  an  em- 
ployg  with  a  reasonably  safe  place  to  work  is 
fulfilled  when  he  exercises  ordinary  care  for 
that  purpose.  *  •  *  It  was  the  defendant's 
duty  to  use  reasonable  care  in  providing  a  rea- 
sonably safe  place  for  decedmt  to  work." 

[|]  WhUe  the  instroctlon  criticised.  If  tak- 
en alone,  might  possibly  eaus»  Jurors  to  place 
a  heavier  burden  upon  the  employer  than 
the  law  permits,  we  are  of  the  cq^lnion  that, 
when  taken  in  connection  with  the  rest  of 
the  charge  (as  the  jury  were  Instructed  that 
It  must  be),  this  Instruction  could  not  have 
been  misleading.  The  court  carefully  defined 
ordinary  care  and  negligence,  and  the  jury 
was  told  that  plaintiff  was  bound  to  prove 
Diligence  in  order  to  recover;  that  It  was 
the  duty  of  the  corporation  and  defendant 
Purdy  "to  have  used  ordinary  care  in  fur- 
nishing a  safe  track,  trackage,  and  ties  over 
which  the  mgln^'  was  being  operated ;  and 
that  a  failure  so  to  do  would  be  negligence, 
"and  if  such  negligence,  U  any,  contributed 
to  the  happening  of  the  accident  as  a  prox- 
imate cause  thereof,  you  will  find  against 
both  of  said  defendants,  or  either  of  them, 
if  shown  by  the  evidence  to  have  been  negli- 
gent In  that  behalf."  Taken  tc^ether  the  in- 
structions properly  declared  the  law. 

Nor  do  we  think  the  jury  could  have  been 
misled  by  the  Instructioos,  taken  as  a  whole 
into  a  belief  that  the  railroad  eompanr  owed 


to  its  engineer  the  same  duty  that  the  law 
imposed  upon  it  with  reference  to  a  passen- 
ger. The  jurors  were  carefully  instructed 
upon  the  rule  respecting  the  burden  of  proof, 
and  that  "the  mere  facts  that  the  engine  was 
derailed  and  said  Neale  was  kUled"  were 
not,  when  taken  alone,  to  be  considered  as 
proof  of  any  negligence  on  the  part  of  de- 
fendants or  any  one  of  them. 
The  Judgment  and  order  are  affirmed. 

Wo  concur:  WILBUR,  J.;  VIOTOB  E. 
SHAW,  Judge  inro  tern. 


In  re  JSPSON'B  BSTA7B.        A.  5574.) 
(Supreme  Court  of  Galifomia.    May  8,  1918.) 

1.  Wills  ^s>302(2)—Pboof  ot  Sionatube. 

Evidence  held  sufficient  to  sustain  finding 
of  the  court  tbat  an  alleged  will  was  in  the 
handwriting  of  and  signed  by  the  deceased. 

2.  Appeal  and  Ebkob     «»995,  1011(1)  — 
QtrBenons  or  Faot— Whght  or  Btidbrob. 

Where  the  evidence  is  conflicting,  the  find- 
ings of  fact  of  a  trial  court  or  jury  is  conclu- 
sive on  appeal,  the  weight  of  the  evidence  being 
for  the  jury  or  court,  unlesB  obviously  false  or 
inherency  improbable. 

3.  Afpxai.  and  Ebbob  «s»1010(1)— Bevjbw 
— FiNDiNQs  OF  Fact. 

An  appellate  court  wUI  not  assume  the 
rOle  of  a  handwriting  expert,  for  the  pnrpoae 
of  setting  aside  a  finding  of  fact  by  the  trial 
court,  based  not  only  on  its  own  inspection  of  a 
writing,  but  also  upon  the  opinions  of  witness- 
es ppculiarly  qualified. 

4.  WlT.LS  «=»303(4)— Ologbaphio  Wili^ 
Pboop. 

Code  Civ.  Proc  J  1315,  does  not  require  tbat 
both  witneaseB  to  an  olographic  will  be  pro- 
duced. 

6.  New  Tbial  «=»102(1)— Newlt  Discov- 
EBEn  BvinENCE— Diligence. 
To  be  entitled  to  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  it  must  be  shown 
tbat  the  evidence  could  not,  with  reasonable 
diligence,  have  been  produced  at  the  trial. 

6.  New  Triai,  «s9l04(l)— Nkwi.t  Discover- 
ed Cumulative  Evidence. 

New  trial  wiH  not  be  granted  for  newly  rlis- 
covered  evidence  which  Is  merely  cumulative. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  John  W.  Shenk,  Judge. 

In  the  matter  of  the  estate  of  Frederick 
Emll  Jepsou,  also  known  as  Fred  Jepson,  de- 
ceased. From  an  order  admitting  will  to 
probate,  and  appointing  Elise  Jepson  execu- 
trix, and  an  order  denying  their  motion  for 
a  new  trial*  contestants  of  the  admission  of 
the  will  to  probate  ajveal.  Affirmed. 

Fred  N.  Amoldy,  of  Los  Angeles,  for  ap- 
pellants. Frank  Stewarl;  J.  W.  Howell,  and 
Stewart  &  Stewart,  aU  of  Los  Angeles,  for 
respondent 

SLOS3,  J.  Fred^ck  Emll  Jepeon  died  in 
Los  Angeles  county  on  November  5,  1915, 
survived  by  his  wife,  EUse  Jepson,  and  sever- 
al nephews  and  nieces,  the  children  of  a  de- 
ceased brother  and  sister  ot  Jepson.  No  will 
aniearlng,  the  widow  apiflled  fbr  letters  of 
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admlDlstraUon,  whldi  were  granted  to  ber. 
Upon  hex  petttlon  for  the  setting  apart  of  a 
homestead,  the  nephews  and  nieces  appeared 
in  opposition.  The  superior  court  ruled  that 
they  were  not  entitled  to  oppose  the  widow's 
petition,  for  the  reason,  as  she  claimed,  that 
the  SLtire  estate  passed  to  her  under  the  law 
of  succession.  The  nephews  and  nieces  ap- 
pealed, and  this  court,  on  a  motion  to  dismiss, 
and  later,  in  passing  on  the  merits  ot  the 
appeals,  decided  that  the  appellants  were  en- 
titled to  share  in  the  estate  of  the  supposed 
intestate.  Estate  of  Jepson,  174  CaL  684, 
164  Pac.  1;  Estate  of  Jepson,  170  Pac.  U82. 
About  a  year  and  a  balf  after  Jepson's  death, 
and  shortly  after  our  decision  on  the  motion 
to  dismiss,  the  widow  filed  a  paper  as  the 
last  will  of  the  decedent,  tt^ther  with  a  pe- 
tition for  its  admission  to  probate.  The 
nephews  and  nieces  filed  a  contest,  putting 
in  Issue  the  genuineness  of  the  alleged  will. 
Upon  the  trial  the  court  found  that  the  pa- 
per was  duly  executed  by  the  testator  In  the 
presence  of  two  subscribing  witnesses.  It 
further  found  that  the  will  was  written  "en- 
tirely in  the  handwriting  of  said  testator,  by 
his  own  hand,  and  was  dated  and  subscribed 
by  him."  Orders  were  made  admitting  the 
will  to  probate,  and  appointing  the  widow, 
Elise  Jepson,  executrix.  The  contestants  ap- 
peal from  these  orders.  By  their  appeal 
they  seek  to  review,  also,  an  order  denying 
their  motion  for  a  new  trial. 

The  controversy  turns,  principally,  on  the 
sufflciency  of  the  evidence  to  support  the 
findings  Just  mentioned.  Frederick  Jepson 
was  a  native  of  Crermany.  For  some  years 
prior  to  1903  he  lived  in  Xonfcers,  in  the 
state  of  New  Totk.  In  that  year  he  moved  to 
CalifOTnla,  and  continued  to  reside  in  this 
state  until  his  death.  He  was  married  to 
the  respondent  in  1882.  The  disputed  paper, 
which  was  in  the  German  language,  purport- 
ed to  have  been  executed  at  Tonkers  on  tbe 
27th  day  of  February,  1903,  a  date  shortly 
before  the  departure  of  Jepson  tot  Cali- 
fornia. According  to  the  testimony  Introduc- 
ed by  the  respondent,  It  was  entirely  writ- 
ten, dated,  and  signed  by  Jepson,  but  it  bore, 
after  the  signature  of  the  allied  testator, 
an  attestation  clause  to  which  the  names  of 
John  Behrens  and  Rudolph  Hettler  vrere  af- 
fixed OS  attesting  witnesses.  Hettler  ap- 
peared at  the  trial,  and  testified  directly  and 
specifically  to  Jepson's  compliance  with  all  of 
the  formalities  required  for  tlie  execution  of 
on  attested  wHl.  He  also  testified  that  the 
entire  document,  with  the  e»!eptlon  of  the 
signatures  of  himself  and  Behrens.  was  in 
the  handwriting  ot  the  decedent.  His  wife, 
who  is  a  sister  of  the  respondent,  gave  cor- 
n^ratlng  testimony  concerning  the  execu- 
tion of  the  paper,  and  also  declared  her  opin- 
ion '  bat  the  handwriting  was  that  of  the  de- 
ced<iDt.  Additional  opinion  evidence  that  the 
paper  was  in  the  handwriting  of  Jepson  was 
given  by  the  respwdeut,  by  another  witness 
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familiar  witb  the  decedent's  bondwritiim; 
and  by  an  expert  on  handwriting.  On  the 
other  hand,  the  appellants  testified  Qiat,  In 
their  opinion  fhe  signature  was  not  gmulne, 
and  th^  testlmcmy  was  supported  by  that 
of  two  other  witnesses,  one  an  expert. 

[1-3]  Thia  mere  statement  should  sufilce  to 
show  that  the  cose  presents  a  question,  aim- 
ply,  of  a  conflict  of  evidence^  upon  which  the 
trial  courfs  determination  of  tlie  issoe  of 
fact  must  be  deemed  conclusive  her&  Tbe 
appellants  argue  with  great  earnestness  and 
apparwt  conviction  that  the  evidence  offered 
by  the  reiQKmdent  Is  unworthy  of  t)elief,  and 
should  have  been  rejected.  No  rule  of  appel- 
late practice  Is  more  firmly  settled  ttian  that 
the  weight  of  evidence  Is  for  the  Jury  or  the 
court  passing  on  the  tects.  It  is  true,  of 
course,  that  testimony  may  be  so  obviously 
false  or  so  inherently  Improbable  as  to  re- 
quire Its  rejection.  But  no  such  situation  is 
presented  here.  Viewing,  for  the  moment, 
the  opinion  evidence  alone,  we  could  not  say 
that  the  court  below  should  have  rejected 
the  testimony  of  the  witnesses  who  declared 
that,  in  their  view,  the  signature  was  that  of 
the  decedent  Photographic  copies  of  the 
will  and  of  exemplars  of  Jepscn's  admitted 
handwriting  are  contained  in  the  transcript, 
and  differences  between  the  subscrlptioD  of 
the  alleged  will  and  signatures  appearing  on 
other  writings  of  Jepson  are  pointed  ooL 
But  these  differences  do  not  appear  to  us  to 
be  any  greater  or  more  significant  than  the 
rarlationB  between  different  handwritings  ot 
conceded  authenticity.  Even  if  they  were 
more  marked  than  they  are,  we  should  sttU 
be  In  no  position  to  pass  upon  the  genuine* 
ness  of  the  handwriting  with  that  degree  of 
certainty  which  would  be  required  to  over- 
throw a  finding  of  the  trial  court  A  court 
of  appellate  Jurisdiction  cannot  be  expected 
to  assume  the  rftle  of  a  handwriting  expert 
for  the  purpose  of  setting  aside  a  finding 
made  by  the  trial  court,  and  based,  not  only 
upon  its  own  inspection  and  comparison  of 
the  original  writings,  but  upon  the  opinions 
of  witnesses  peculiarly  qualified,  either  by 
special  study  of  the  subject  or  by  familiarity 
with  the  handwriting  of  the  decedent.  But 
beyond  all  this,  we  have  the  direct  testimony 
of  Hettler,  which,  as  above  stated,  is  corrob- 
orated in  some  degree,  ttiat  he  saw  Jepson 
sign  the  paper.  There  was  nothing  on  the 
face  of  the  evidence  for  respondent  to  compel 
its  rejection  by  the  trial  court.  The  appel- 
lants make  much  of  the  fact  that  the  will 
was  not  produced  until  long  after  the  de- 
cedent's death,  and  then  only  when  this 
court  had  held  against  the  widow's  daim 
that  she  was  entitled  to  take  the  entire  es- 
tate in  the  absmce  of  a  testamentary  dis- 
position. But  this,  like  other  matters  to 
which  appellants  point,  is  merely  a  circum- 
stance, to  which  the  trial  Judge  was  to  give^ 
as  he  doubtless  did,  such  weight  as  he 
thought  it  deserved.  There  ia  no  occasion  to 
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recite  the  several  partlcalars  broacJit  forward 
by  tbe  appellants  to  justify  thdr  belief  tbat 
the  signature  to  the  disputed  paper  was  a 
forgery.  These  may,  singly  or  CoUectiyely, 
have  justified  a  suspicion  that  the  alleged  will 
was  not  genuine,  but  no  greater  force  can  be 
attributed  to  them  on  this  appeaL  On  the 
other  hand,  we  might,  If  It  were  necessary, 
call  attention  to  various  presumptions  and  in- 
ferences which  may  fairly  be  regarded  as 
forti^Ing  the  conclusion  reached  on  the  trial. 
A  careful  reading  of  the  whole  record  satis- 
fled  us  tbat  the  attack  upon  the  court's  find- 
ing is  entirely  without  merit. 

[4]  The  appellants  make  the  further  point 
that  under  the  provisions  of  section  1315  of 
the  Code  of  Civil  Procedure  the  will  should 
not  have  been  admitted  to  probate  .without 
the  production  of  Behrens,  one  of  the  sub- 
scribing witnesses.  Regardless  of  any  other 
conEideratl(»i,  the  finding  that  the  paper  was 
duly  executed  as  an  olograpblc  will  fur- 
nishes a  sufficient  answer  to  this  point 

[5,  6]  The  motion  for  new  trial  was  bas- 
ed. In  part,  upon  the  ground  of  newly  dis- 
covered evidence.  Affidavits  of  witnesses 
resident  in  Yonkers  to  tbe  effect  that  the 
disputed  signature  was  spurious  were  offer- 
ed. The  court  was  warranted  In  disregard- 
ing these  affidavits  upon  the  grounds:  First, 
that  there  was  no  sufficient  showing  that 
the  evidence  could  not,  with  reasonable  dili- 
gence, have  been  produced  at  tbe  trial;  and, 
second,  that  It  was  merely  cumulative. 

No  other  points  are  made. 

The  orders  appealed  from  are  affirmed. 

We  concur:  ANGBLIiOTTI,  O.  J.;  WIL- 
BUR, J.;  MBJLVIN,  J.;  RICHARDS,  Judge 
pro  ton.;  VICTOR  SHAW,  Judge  pro 
tern. 


BBNOXST     BENOIST.   (L.  A.  4247.) 
(Supreme  Court  of  GaUfomia.  May  8,  1918.) 

1.  Limitation  of  Actions  *=>103(2)— Ac- 
tion Against  Tbustee— Rkpcdiation. 

The  role  that  the  statute  does  not  run  in 
favor  of  a  trustee  againat  bis  beneficiary  till 
the  trust  is  repudiated,  and  adverse  claim  of 
tTDStee  is  clearly  and  nneguirocally  made 
bnowD,  applies  to  express  trusts  only,  and  not 
to  an  involantary  trust  raised  by  operation  of 
law. 

2.  LruiTATiOK  OT  AonoRB  4ts>102(6)— Be- 
covEBT  or  Chattels— AccRUAi.  or  Cause 
or  Action. 

Where  pictures  were  given  to  defendant's 
father,  under  agreement  that  on  his  dpath  they 
should  go  to  his  son,  U  he  left  any,  otherwise 
to  plaintiff,  and  they  were  then  jdven  to  de- 
fendant by  her  father,  and  she  took  possession 
of  them. 'plaintiff's  ranse  of  action  accrued,  and 
Code  Civ.  Proc.  i  888,  snbd.  3.  giving  thr«e 
years  for  action  for  chattels  detained,  began  to 
ran  at  least  on  tbe  death  of  the  father  leaving 
no  son. 

3.  New  Tbial  ^ssTO-^umciBNor  or  Bvi- 

DINCB— IHUATEBIAT  FIHDXHOB. 

New  trial  will  not  be  granted  for  want  of 
evidence  to  sustain  immaterial  findings. 


Diriment  1.  Appeal  txom  Superior 
Court,  lios  Angeles  Oonnty ;  George  H.  C3ab- 
anlsa,  Judge. 

Action  by  Conde  L.  Benolst  against  En- 
gcnle  Benolst.  From  an  order  denying  new 
trial,  plaintliT  appeals.  Affirmed. 

Fairbanks  ft  MacFarland,  of  Ix>s  Angeles, 
for  appellant  Chas.  L.  Benolst,  of  Los  An- 
gels, for  respondent 

SLOSS,  ^J.  In  this  action,  which  was 
brought  to  recover  tbe  possession  of  seven 
family  portraits.  Judgment  went  In  favor  of 
the  defendant.  The  plalntitC  appeals  from 
an  order  denying  bis  motion  for  a  new  trial. 

The  trial  court  made  findings  as  follows: 
Mrs.  Eliza  B.  Fallen  was  a  sister  of  the 
plaintur,  Conde  U  Benolst,  and  of  S.  H.  Be- 
nolst, the  father  of  the  defendant  In  1877, 
Mrs.  Pnllen,  who  was  then  tbe  owner  of  the 
portraits  in  Question,  made  a  written  agree- 
ment with  her  said  brothers,  which  provided, 
in  effect,  that  she  gave  the  portraits  to  S. 
H.  Benolst,  with  the  understanding  that  they 
should,  at  his  death,  "go  to  tils  oldest  son,  if 
he  should  have  any."  but.  In  tbe  event  of  bis 
dying  without  male  Issue,  the  portraits 
should  go  to  Conde  L.  Benolst,  or  his  oldest 
son.  In  the  year  1899,  S.  H.  Benolst  made 
a  gift  of  the  portraits  to  bis  daughter,  the 
defendant,  who  took  them  "with  knowledge 
of  the  agreement,  and  denying  its  validity, 
and  claimed  to  be  tbe  owner  of  the  por- 
traits." The  plaintiff  knew  of  defendant's 
possession  and  claim  of  ownership.  The  de- 
fendant has  bad  possession  of  the  portraits 
since  tbe  year  1899,  and  has  had  them  in 
her  possession  In  the  county  of  Los  Angeles 
for  eleven  years  or  more,  which  fact  was 
known  to  tbe  plalntlfT.  S.  H.  Benolst  died 
without  male  Issue  on  November  10,  1910. 

As  conclusions  of  law  tbe  court  found  that 
tbe  agreement  between  Mrs.  Fallen  and  her 
brothers  was  vaUd  and  binding;  that  S.  H. 
Benolst  violated  this  agreement  when  he 
made  a  gift  of  the  iwrtraits  to  tbe  defend- 
ant ;  that  a  trust  devolved  upon  tbe  defend- 
ant when  she  came  into  possession ;  tbat  tbe 
statute  of  limitations  then  began  to  run; 
that  the  action  is  governed  by  section  338,  sub- 
division 3,  of  tbe  Code  of  Civil  Procedure, 
and  that  it  Is  barred  by  tbe  statute  of  limita- 
tions. 

The  motion  for  new  trial  was  based  upon 
the  grounds  of  newly  discovered  evidence, 
and  insufficiency  of  the  evidence  to  justify 
the  decision.  Tbe  showing  iqade  did  not  re- 
quire the  granting  of  tbe  motion  on  the  first 
ground,  and  tbe  appellant  makes  no  com- 
plaint on  this  score.  On  the  other  ground, 
the  attack  Is  directed  against  tbe  findings 
that  the  plalntllT  knew  of  defendant's  posses- 
sion and  claim  of  ownership.  The  record  la, 
In  truth,  devoid  of  any  evidence  tending  to 
show  that  tbe  plaintiff  had  such  knowledge, 
and  if  these  findings  were  necessary  to  the 
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support  of  the  Judgment,  the  order  appealed 
from  could  not  be  upheld.  But,  In  view  of 
the  other  facts  found,  It  becomes  entirely 
Immaterial  whether  the  plaintiff  did  or  did 
not  have  knowledge  of  defendant's  posses* 
slon  and  claim,  and  the  findings  questioned 
have  no  real  bearing  on  the  ultimate  Issue 
raised  by  the  plea  of  the  statute  of  llmlta- 

tiOQS. 

[1]  The  appellant  takes  bis  stand  upon  the 
rule  that  the  statute  of  limitations  does  not 
begin  to  run  In  favor  of  a  trustee  as  against 
his  benefldary  until  there  has  been  a  repudi- 
ation of  the  trust,  and  the  adverse  claim  of 
the  trustee  has  been  "clearly  and  unequivo- 
cally made  known  to  the  cestui  que  trust" 
Luco  V.  De  Toro,  91  Cal.  405,  416,  27  Pac. 
10S5.  This  rule  applies,  however,  to  express 
trusts  only.  Where  an  Involontary  trust  Is 
raised  by  operation  of  law,  no  repudiation  of 
the  trust  Is  required  to  set  the  statute  in 
operation.  The  period  of  limitation  begins 
with  the  Commission  of  the  wrongful  act 
Hecht  V.  Slaney,  72  Cal.  363,  866,  14  Pac.  88 ; 
Broder  T.  Conklln,  121  Gal.  282,  288.  63  Pac. 
699 ;  Barker  v.  Hurley,  132  Cal.  21,  26.  6S 
Pac.  1071,  64  Pac.  480;  Ebrhart  T.  Churchill 
Co.,  169  CaL  728,  731,  147  Pac.  942. 

[2]  Here,  as  appears  from  findings  which 
are  not  assailed,  the  defendant  was  not  a 
party  to  the  agreement  upon  which  the  plain- 
tiff bases  his  claim,  and  she  took  the  por- 
traits as  her  own  in  antagonism  to  that 
claim,  and  denying  its  validity.  It  is  not 
necessary  to  consider  whether  the  court  was 
correct  in  its  conclusion  of  law  that  the  stat- 
ute began  to  run  in  1899,  when  the  defend- 
ant came  Into  possession  of  the  portraits.  In 
any  event  the  plaintiff's  right  of  action  ac- 
crued when  S.  H.  Benolst  died  without  male 
Issue,  whereupon,  under  the  agreement,  the 
portraits  were  to  go  to  the  plaintiff.  This 
event  took  place  in  November,  1910.  which 
was  more  than  three  years  before  the  com- 
mencement of  the  action.  In  any  aspect, 
therefore,  the  action  was  barred  by  the  pro- 
visions of  the  Code  section  to  wtaldi  the 
court  refers  in  its  findings. 

[3]  A  new  trial  will  not  be  granted  for 
want  of  evidence  to  sustain  Immaterial  find- 
ings. Haese  Beitzeg,  169  CaL  569,  fi78, 
114  Pac.  8ia 

The  order  la  affirmed. 

We  concur:  SHAW,  J.;  RICHARDS, 
Judge  pro  tem. 


ROCKBIDGB  PLACE  CO.  v.  CITY  COUN- 
CIL OF  CITY  OF  OAKLAND 
et  aL    (S.  F.  8301.) 

(Supreme  Court  of  California.   April  1,  1918. 
On  Petition  for  Rehearing, 
May  1,  19180 

1.  CouBTS  «=»485— TBASsraa  of  Causes— As- 

BESSMENTS  FOB  StBEET  IlCPBOVEUBNTS. 

The  Supreme  Court  may  transfer  to  itself 
and  axudse  jnrisdiction  to  vacate  the  dfldBion 


of  the  District  Court  of  Appeal  annuIIiDg,  od 
certiorari,  resolution  for  a  reassessment  of  laods 
for  street  improranenta. 

2.  CODBTS  «=»48T(2>— TBA,lf8FBB  Or  CaVBES— 

ASSB6SUBNT8  FOB  BXBBET  IlIFBOVBMENTa 

The  Supreme  Court  may  exercise  jurisdic- 
tion to  vacate  a  dedsion  of  the  Dbtrict  Court 
of  Appeal  as  to  assessmeDt  for  public  Improve- 
ments, and  transfer  such  cause  to  itself  on  tbe 
petition  of  one  not  a  party  to  the  proceeding,  or 
upon  its  own  motion. 

3.  CouBTB  ^5»488(1)— Tbansfbb  or  Causes— 
Efitct. 

An  order  by  the  Supreme  Court  gmotinf  a 
hearing,  in  audi  court,  of  certiorari  proceeding 
pending  in  the  District  Court  of  Appeal  aa  to 
an  assessment  of  lands  for  public  Improvemeots. 
vacates  the  decision  of  the  District  Court  and 
transfers  the  case  to  tiie  Supreme  Court  as 
though  originally  instituted  tiierein. 

4.  CouBTs  ^486  —  Tbanbrb  of  Causes  — 

Gbounds. 

Tbe  action  of  the  District  Court  of  Appeal 
In  regard  to  an  assessment  of  land  for  street 
improvements  may  be  vacated,  and  cause  trans- 
ferred to  the  Supreme  Court^  notwithstanding 

no  error  appears  on  tbe  face  of  tbe  opinion 
when  considered  without  regard  to  the  record, 
since  such  action  is  an  original  proceeding. 

6.  Mdnicipai.  CoBPOBATiona   «=9B14<11>  — 

PUBLEO  IHPBOTEHXNTB— MODB  OF  BBA8SB8S- 
UENTS. 

Reassessment  of  a  dty  council  for  a  street 
improvement  will  not  be  set  aside  as  not  being 
proportionate  to  benefits  for  tbe  mere  reaaoa 
that  deductions  and  additions  were  made  to  the 
original  assessment  at  a  certain  sum  per  front 
foot 

6.  municipai.  ck>bfobationb  43»407(1)  — 
Public  Impbovemewts— Assessment— Con- 
btitunowalitt  of  statute. 
Improvement  Act  (St  1911.  p.  780).  pro* 
viding  in  section  4  that  the  city  cotmcil  majr 
make  the  expense  of  a  public  improvement 
chargeable  upon  a  district  to  be  benefited,  and 
by  section  20  that  it  shall  assess  the  cost  of  the 
work  npon  the  several  lots  in  tbe  assesameot 
district  twnefited  thereby  upon  each  respec- 
tively, in  proportion  "to  the  estimated  benefits 
to  be  received  by  each  of  said  several  lots,"  is 
not  unconstitutional  as  failinj[  to  provide  for 
an  assessment  hi  accordance  with  the  bentf  ts  to 
be  actually  received. 

In  Bank.  Certiorari  by  the  Eockrldge 
Place  Company  to  review  a  reassessment  of 
lands  for  street  improvement  by  the  City 
Council  of  the  Cnty  ot  Oakland  and  others- 
Proceeding  dismlKcd. 

O.  Irving  Wii^t  and  F.  E.  Bcdand,  both 
of  San  Francisco,  tor  plaJntUT.  Wm.  H. 
O'Brioi,  of  Oakland,  ff>r  defendants.  John- 
son &  Shav,  of  Oakland  (B.  M.  F.  Soto,  of 
San  Francisco,  of  counsel),  for  petitioner 
Harsh  Bros.  &  Gardenler,  Ina 

AN6ELL0TTI,  G.  X  This  Is  a  proceeding 
in  certiorari  to  review  a  resolution  of  tiie 
city  council  of  the  dty  of  Oakland,  adopted 
December  28.  1915,  directing  a  reassessment 
of  the  lands  liable  for  a  certain  street  im- 
provement, and  prescribing  the  amount  of  as- 
sessment as  to  each  parcel  of  land  within  the 
assessmoit  district  Tbe  proceeding  was  in- 
stituted November  10.  1916,  in  the  District 
Court  of  Appeal  of  tbe  First  Appellate  DIs* 
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trirt.  Judgment  wfts  given  by  that  court  an- 
nnlllng  the  resolution.  Within  60  days  there- 
after this  court  vacated  said  decision  and 
Judgment  and  granted  a  hearing  herein.  The 
only  petition  filed  herein  asking  for  such  ac- 
tion was  one  filed  by  Marsh  Bros.  &  Gardrai- 
ler.  Inc.,  a  corporation,  which  was  not  tech- 
nically a  party  to  the  certiorari  proceeding, 
but  which  was  a  party  In  Interest,  being  the 
street  contractor  In  whose  favor  the  assess- 
ment was  made. 

[1-4]  The  claim  that  this  court  was  with- 
out power  to  vacate  the  decision  of  the  Dis- 
trict Court  of  Appeal  in  this  matter,  and  to 
transfer  the  same  to  this  court  for  determina- 
tion, Is  sufficiently  answered  by  what  Is  said 
in  the  Matter  of  Wells,  174  CaL  467, 163  Pac. 
657.  As  to  'prweedlnga  In  mandamus,  prohi- 
bition, and  certiorari  originally  instltated 
In  a  District  Court  of  Appeal,  thla  court  has 
many  times  made  sndi  orders,  and  the  uni- 
form practice  In  that  regard  is  fully  sustain- 
ed by  the  opinion  ha  the  case  dted.  It  is 
immaterial  tliat  the  only  petlti<»i  for  such 
action  by  this  court  was  by  one  not  made  a 
party  to  the  proceeding.  This  court  has  the 
power  to  make  such  an  order  on  Its  own  mo- 
tion. When  such  an  order  is  made  within 
the  time  prescribed  In  the  Constltutlou,  the 
decision  oC  tike  District  Court  of  Appeal  is 
vacated  and  the  matter  is  transferred  to 
this  conrt  fior  a  determinatloo  <tf  all  the 
material  qneatlonB  involved  tlierebi,  to  ttie 
same  extent  aa  If  orlfl^ally  Instltnted  in  this 
court  It  is  also  Immaterial  that  tha  wlnton 
of  the  District  Ooart  of  Appeal  ms^  not  show 
any  error  up<Hi  Its  fkce,  when  considered 
without  regard  to  the  record.  The  practice 
established  by  our  decisions  (People  v.  Da- 
vis, 147  Cal.  346,  81  Pac.  718;  Bui*e  v.  Maze, 
10  Cal.  App.  206,  215,  101  Pac.  438,  440; 
Rauers,  etc.,  v.  Bertblaume,  21  Cal.  App. 
675,  132  Pac.  696,  833).  to  the  effect  tha£  In 
considering  petitions  for  a  hearing,  in  this 
court,  of  appeals  required  by  our  Constitution 
to  be  tak^  to  a  District  Court  of  Appeal, 
we  will  ccnslder  only  the  opinion  of  that 
court  and  will  not  look  Into  the  record,  is 
confined  to  appeals,  and  has  never  been  ex- 
tended to  original  proceedings  Instltnted 
in  such  courts.  There  are  material  differ- 
ences between  the  two  classes  of  matters, 
which,  to  our  minds,  pretdude  any  such  ex- 
tension of  the  practice,  or  at  least,  render  It 
InadvlsaUe  to  declare  any  such  nile  as  to 
original  proceedings  Instituted  In  a  District 
Court  of  Appeal.  There  Is  no  question  of 
power  Involved  In  this  regard.  The  power 
exists  as  to  all  matters,  and  has  been  exer- 
cised In  this  particular  matter,  with  the  re- 
sult that  the  proceeding  is  now  here  for  de- 
termination on  its  merits. 

We  will  concede,  for  the  purposes  of  the 
decision,  that  this  proceeding  should  not 
be  dismissed  for  laches,  or  because  of  the 
claim  that  petitioner,  before  instituting  the 
same,  tn  common  with  others,  resorted  to  an 


nil 

actl<m  in  equity  to  enjoin  proceedings  under 
the  assessment  and  iprosecuted  the  same  to 
Judgment,  with  the  result  that  Judgment  was 
given  against  It  and  Ita  c(vlalntlfls  on  the 
merits.  We  will  concede,  pordy  for  the  pur- 
poses of  the  decision,  that  certiorari  will  lie 
to  review  an  assessment  levied  on  property 
for  street  lmprovem»ts,  and  come  at  once 
to  a  discussion  of  the  claim  of  petitioner  that 
the  assessment  ordered  herein  is  on  its 
face  In  excess  of  the  Jnrisdictton  oC  the  city 
council  and  void. 

[5]  The  street  improvement  work  here  In- 
volved was  work  on  porti<Hi8  of  two  inter- 
secting streets,  and  was  done  under  the  pro- 
visions of  the  so-called  Street  Improvement 
Act  of  1911  {Stats.  1911,  p.  730).  The  work 
and  improvement  b^g  In  the  opinion  of  the 
council  of  more  than  local  or  ordinary  pub- 
lic b^eflt,  the  diBtrtct  benefited  was  describ- 
ed! and  It  was  ordered  tliat  the  cost  and  ex- 
pense be  chargeable  against  and  assessed 
upon  said  district.  Under  the  law  It  was  re- 
quired that  the  assessment  on  the  several 
pieces  and  parcels  of  land  within  the  dis- 
trict be  in  pn^rtlon  to  the  estimated  ben- 
^ts  to  eadi  lot  The  work  was  done  by  the 
contractor  and  accepted  by  the  superintend- 
ent of  streets,  who  made  his  assessment  for 
the  cost  of  the  work  with  Incidental  expens- 
es, $27,978.68,  upon  the  various  lots  of  land 
In  tibe  district,  447  In  number.  An  appeal 
was  made  by  certain  property  owners  to  the 
council  to  review  the  assessment.  The  appeal 
was  heard  and  the  council  gave  Its  decision 
by  the  resolution  here  assailed,  wherein  the 
amount  to  be  assessed  against  each  lot  in  the 
district  was  wedfied.  The  sole  pf^t  made 
against  t3ie  resolution  and  tlie  assessment 
tliereby  ordered  Is  that  the  council  did  not 
take  into  consideration  ttn  proportion  <tf  boi- 
^ta  to  be  derived  by  eadtt  of  tiie  aereial 
lots  and  make  the  aneasmcnt  aco»dlng^, 
but,  1^  said  resolnti(Hi,  arbitrarily  ap|iortl(m- 
ed  a  portion  of  the  cost  without  regard  to 
bCTeflta  The  particular  charge  In  tliia  be- 
lialf  Is  that  council  deducted  from  the  as- 
sessmrat  theretirfore  made  by  the  superln- 
t«ident  of  streeto  <hi  the  several  lots  front- 
ing on  Obabot  road  the  sum  of  50  cents  per 
running  foot,  amounting  (according  to  petl- 
tltmer's  brl^  to  $4,462.08.  and  added  thla  to 
the  assessment  against  all  of  the  lote  in  the 
district  in  proportion  to  the  area  of  each 
of  said  lots;  tiie  charge  by  reason  thereof 
being  (according  to  petitioner's  brief)  $0,000(1 
per  square  foot,  and  Increasing  petitioner's 
assessment  from  $652.60  to  $663.27. 

It  may  be  admitted  that  an  analysis  of 
the  assessment  made  by  the  street  super- 
intendent and  that  ordered  by  the  coun- 
cil on  appeal  shows  that  the  effect  of  the 
action  of  the  council  was  that  as  to  each 
lot  fronting  aa  Cbabot  road  the  street  su- 
perintendent's assesunent  was  reduced  by 
an  amount  equai  to  fifty  cents  i>er  running 
foot,  leas  approximately  $0.0006  per  square 
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foot  of  area,  and  that  the  assessment  on 
each  ctf  the  other  lots  In  the  district  was  In- 
creased approximately  $0.0006  per  square 
Coot  of  area.  Also  that  the  dedncti<Hi  of  50 
cents  per  runnii^  foot  on  Chabot  road  ag- 
gT^ates  $4,462.03,  and  that  $0.0006  per 
square  foot  aggr^:ate8  in  the  whole  district 
approximately  the  same  amount.  But  It  does 
not  follow  that  alleged  "mathematical  demon- 
stration," as  It  1b  called  by  learned  counsel, 
of  the  method'  adoi>ted  by  the  council  In  ai>- 
portionlng  the  assessment,  that  the  assess- 
raent  was  not  made  by  the  council  solely  with 
reference  to  the  benefit  to  each  lot.  and  does 
not  represent  the  best  Judgment  of  that  body 
as  to  the  amount  that  should  be  charged 
against  each  lot  under  that  method  of  appor- 
tionment. Certainly  there  is  In  this  proceed- 
ing no  showing  to  the  contrary,  and  the  situ- 
ation portrayed  by  the  record  Is  not  such 
that  we  can  say  that  there  was  even  any  er- 
ror of  Judgment  In  the  apportionment.  The 
return  to  the  writ  shows  that  the  council 
gave  much  time  to  the  hearing  of  the  appeal, 
the  same  being  c<msldered  at  several  ses- 
sions, at  which  they)artles  Interested  were 
given  the  opportunity  to  be  heard  and  were 
in  fact  heard.  The  minutes  disclose  that  the 
sworn  testimmy  of  witnesses  was  received, 
and  the  resolution  here  assailed  so  states  in 
terms.  The  nature  of  this  testimony  does  not 
appear,  as  no  record  was  kept  thereof;  the 
law  not  requiring  any  such  record.  Certain- 
ly it  will  not  be  presumed  that  this  testimo- 
ny was  not  sufficl«it  to  support  the  concln- 
^oa  of  the  council,  ^e  resolution  In  terms 
requires  the  superintendent  of  streets  to  as- 
sess the  sum  of  $27,078.68  upon  the  several 
lots,  "upon  each  respectively  In  proportlcm  to 
the  estimated  benefits  to  be  received  by  each 
of  said  several  lots,"  and  states  that  "this 
council  hereby  finds  and  decides  and  deter- 
mines that  said  several  lota  •  •  •  are 
benefited  by  said  work  and  Improrement  in 
the  proportiana  and  in  the  amounts  set  forth 
In  the  table  ot  assessmrats  hereinafter  set 
forth."  In  the  face  of  this  finding,  anas- 
sailed  as  It  is  by  anything  in  the  record, 
it  cannot  be  said  here  that  th^  assessment 
was  not  made  In  accord  with  the  role  of  ap- 
portionment prescribed  by  the  atatate.  The 
"mathematical  demonstration"  of  learned 
counsel  Is  almply  a  dononstratioii  of  the 
facts  we  have  already  admitted.  Those  facts 
are  entirely  consistent  with  a  coneluslw  that 
It  was  correctly  decided  by  the  council  that, 
In  order  to  make  the  assessment  ime  accord- 
ing to  the  benefit  to  the  aeverat  lota,  It  was 
uecrasary  to  charge  against  eadi  lot  the  ex- 
act amount  8pe<dfied  in  the  res<dutl(Hi.  That 
the  amounts  so  charged  are.  in  so  far  as  the 
$4,462.03  Is  wmcerned,  the  same  as  would 
have  beoi  obtained  by  the  method  which 
cotmsel  contends  was  in  fact  adopted,  but  as 
to  the  adc^tlon  of  which  there  is  no  showing 
in  the  recOTd  othra:  than  that  tbey  are  the 
same,  is  entirely  beside  the  question.  It  cer- 
tainly cannot  be  heM  upon  the  record  before 


BEPOBTEB  fCM. 

as  that  under  no  conceivable  conditions  could 
the  several  lots  be  benefited  in  the  propor- 
tion stated  by  the  assessment,  or  that  the  as- 
sessment Is  void  on  its  face. 

[6]  A  queBtl<Hi  is  raised  as  to  the  constita- 
tionaltty  of  the  Improvement  Act  of  1911,  the 
claim  being  that  It  does  not  provide  for  an 
assessment  of  the  lands  in  the  district  in  ac- 
cordance with  the  benefits  to  be  actually  re- 
ceived by  sa<^  lands  from  the  work,  bat  only 
provides  for  an  assessment  in  proporUm  to 
the  estimated  benefits.  The  act  provides  (sec- 
tl(ni  4)  that  the  city  council  may  make  the  ex- 
pen^  of  the  work  chargeable  upon  a  district, 
which.  In  Its  resolution  of  Intention,  it  shall 
declare  "to  be  the  district  benefited  by  said 
work  and  Improvement,"  etc.,  and  (section  20) 
that  it  shall  assess  the  cost  of  the  work  upon 
the  several  lots  in  the  assessment  district 
benefited  thereby,  "upon  each  respectlvdy,  In 
proportion  to  the  estimated  benefits  to  be  re- 
ceived by  each  of  said  several  lots,"  ett  Pull 
opportunity  la  required  to  be  given  to  the 
property  owners  to  be  heard  with  reqiect  to 
the  pn^tosed  work  and  the  extent  of  the  dis- 
trict, prior  to  any  order  tor  the  doing  ftf  tlie 
work,  and  after  the  assessment  is  made  they 
have  the  OK)ortunlty  to  be  beard  as  to  the 
amounts  charged  against  ttielr  keqreetlTe  lota. 
It  is  apparent,  of  course,  that  If  the  district 
created  by  the  city  council  comprises  all  the 
land  to  be  actually  bmeflted  by  ttie  propmeA 
work,  which  is  the  manifest  design  of  the  act, 
and  if  this  "beoeflt"  to  the  land  embraced  In 
the  district  exceeds  the  cost  of  the  work,  an 
assessment  ot  the  cost  fQwn  the  semal  lots 
In  the  district  "upon  eacai  respectively  In 
propOTtiim  to  the  estimated  beneflts,"  etc  is 
an  assessment  upon  each;,  lot  in  accordance 
with  the  benefits  rec^ved  by  It  trom  the 
work.  The  point  appears  to  be  that  the  cost 
ol  the  WOTk  which  Is  to  be  assessed  agaJiist 
the  lands  of  the  district  may  exceed  the  bate- 
fit,  with  the  result  that  the  assessment  mi 
those  lands  while  in  proportion  to  the  benefits 
may  not  be  In  accord  with  the  benefits  accru- 
ing to  each  lot  from  the  work.  We  do  not 
think  the  act,  fairly  read,  so  contemplates  or 
provides.  When  it  provides  for  the  estab- 
llshmemt  of  "the  district  boieflted  by  said 
work,"  it  contemplates  a  district  that  will  in 
fact  be  benefited  by  the  completion  of  the  pro- 
posed Improvement  under  the  terms  of  the 
act.  Including  the  Imposition  of  the  cost  there- 
of upon  the  lands  of  the  district.  If  this  be 
the  proper  construction  of  the  act  in  this  re- 
gard, as  we  think  it  Is,  the  objection  made 
is  without  force.  That  the  exact  cost  of  the 
proposed  work  Is  not  known  until  after  the 
establishment  of  the  district,  Is  animportant. 
It  can  be  approximately  deteimlned  with  suf- 
ficient certainty  to  avoid  the  possible  condW 
tion  su^^ted  by  counsel.  Tliere  is  no  sug- 
gestion that  any  such  conditlim  exists  in  the 
case  at  bar. 

The  proceeding  la  dismissed. 
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We  concur:  SLOSS,  J.;  WILBUB,  J.; 
HELVIN,  J.;  TIOTOK  EL  SUAW,  Judge  pro 
tem. 

On  Petition  for  Rehearing. 

FEB  CURIAM.  Tbe  petition  for  a  rebear- 
Ing  Is  denied.  In  dmying  a  rehearing  we 
deem  It  ^^H>er  to  say  that  we  do  not  oondder 
tbe  points  made  by  the  petltl<Hier  relative  to 
tbe  alleged  danuge  to  its  property  resulting 
from  the  gradii^  to  the  official  grade  availa- 
ble in  tblB  proceeding.  See  Duncan  t.  Ram- 
lab,  142  CaL  603,  604,  76  Fac.  601 ;  Homuug 
T.  McCarthy,  126  Cal.  17,  58  Pac.  303;  Ifinge- 
bretsoD  V.  Gay,  IBS  CaL  27, 100  Pac  870. 


UNION  MACH.  CO.  v.  CHICAGO  BONDING 
St  SURETY  CO.    (Civ.  2222.) 

(DlBtzict  Court  of  Appeal.  First  District,  Call- 
tomla.   March  26.  1018.)  . 

1.  Bailment  «3»lS(3)— I«ikn  FOa  Repaibs— 
Possession— Statctes. 

t'nder  Civ.  Code,  }§  3M0,  3051,  providing 
for  liens  on  personal  property,  where  machine 
compaov  repairs  a  dredger,  and  coostracts  new 
parts  therefor,  its  lien  for  repair  diarges  and 
price  of  new  parts  is  dependent  apon  company 
retaining  possession  of  tbe  dredger. 

2.  GUARAITTY  ^»16(1)— CONSIOEBATIOK— BK- 
LINQUISUUBIfT  OF  LlEN. 

Where  a  madiine  company  does  repair 
work  on,  and  furnishes  new  parts  for,  a  dredger, 
and  without  receiving  payment  therefor  gives 
ap  possession  of  dredger  upon  guaranty  of  pay- 
ment by  a  tMuding  company,  the  relinquishment 
of  the  lien  is  sufficient  consideration  for  the 
guaranty, 

3.  GUASANTT    ^=>  16(4)— Con  SI  DERATION— Bl- 
TENSION  OF  T^ME  FOB  PAYMENT. 

Eztension'-of  time  of  payment  was  a  suffi- 
cient consideration  for  the  guaranty. 

4.  Costs  «=32€0(1>— Damages  fob  Frivolous 

AfFEAL. 

Where  an  appeal  is  taken  obviously  for  pur- 
pose of  delay,  the  court  may  assms  damages 
for  the  prosecuticm  of  a  frlvtuous  appeaL 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Bernard  J.  Slood, 
Judge. 

Action  by  tbe  Union  Machine  Company,  a 
corporation,  against  the  Chicago  Bonding  & 
Surety  Company.  Judgment  for  plalntlD, 
and  defendant  appeals.  Affirmed. 

Watt,  Miller,  Thornton  &  Watt,  of  San 
Francisco,  for  appellant.  Gushing  &  Cushlug 
and  Wm.  S.  McKnlght,  aU  of  Knn  Francisco, 
tor  respondent 

<^ 

KI^RHIGAN,  J.  This  Is  an  appeal  '^rom  a 
judgment  in  fuvor  of  the  plaiutifT  .upon  a 
guaranty  executed  by  the  dcfemlnnt 

The  appeal  Is  without  merit.  The  facts 
are  briefly  these:  Plaintiff  entered  Into  a 
contract  with  the  Western  Reclamation  Com- 
pany to  make  certain  r^>alrs  to  and  to  con- 
stnict  new  parts  for  a  dredger.  Part  of  tbe 
work  under  the  contract  had  t>een  perform- 
ed, and  plaintiff  was  entitled  to  the  contract 


price  therefor.  When  the  balance  of  the 
work  was  ready  fw  delivery  fbe  plaintiff  re- 
fused to  Install  the  same  until  It  should  be 
paid  In  full  for  all  tbe  work.  Hie  Western 
Re<damati(Mi  Company  waa  unable  to  make 
payment  at  the  time,  and  prevailed  upon  the 
plaintiff  to  perform  the  balance  of  the  work 
upon  tbe  ezecutloa  by  the  defendant  of  a 
written  Instrument  by  tbe  terms  of  which  the 
latter  guaranteed  the  paymenf:  of  all  bills 
against  the  Western  Reclamation  Company 
tor  the  work  done  on  the  dredger  under  the 
ccmtract,  tbe  same  to  be  paid  at  stated  pe- 
riods. 

[1-3J  We  do  not  doubt  that  the  plaintiff  bad 
a  perfect  right  to  retain  possession  of  tbe 
imdellvered  part  of  tbe  work  until  the  pur^ 
chase  price  of  all  the  work  was  paid.  Civ. 
Code.  H  3049,  3051.  It  foUows  that  by  the 
delivery  of  the  articles  In  question  without 
receiving  payment,  in  reliauce  upon  the  se- 
curity of  the  guaranty,  plaintiff  suffered  a 
detriment  which  was  a  good  consideration 
for  the  guaranty.  Moreover,  at  the  time  and 
as  a  part  of  the  transaction  Just  noted  !)laln- 
tlfl  agreed  to  extend  Uie  time  of  payment  for 
the  articles  mentioned  In  the  contract,  which 
we  think  furnished  an  additional  and  dis- 
tinct consideration  for  the  guaranty  suffi- 
cient of  Itself  to  support  the  same. 

[4]  We  cannot  escape  the  conviction  that 
tbe  present  appeal  was  not  taken  In  good 
faith,  but  for  the  purposes  of  delay,  and  ttiat 
the  court  should  exercise  its  power  of  Im- 
posing a'  penalty  upon  the  appellant  for  what 
It  deems  an  abuse  of  the  right  of  appeal. 
The  judgment  Is  affirmed,  and  It  Is  ordered 
that  the  appellant  pay  to  the  respondent  the 
sum  of  $50  as  damages  for  the  taking  and 
prosecuting  of  a  frivolous  appeal. 

We  concur:  ZOOK,  Judge  pro  tem. ;  BEAS- 
LT,  Judge  pro  tem. 


BORBA  et  al.  ▼.  DB  MELLO.    (Olv.  2341.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.  March  26.  1918.) 

Appeal  ano  Ebbob  ^=»7f>0(l)—BBiEFs— Suf- 
ficiency. 

One  presenting  bis  appeal  by  the  alterna- 
tive method  must  print  in  bis  brief  such  portion 
of  the  record  as  he  desires  reviewed,  as  required 
by  Code  Civ.  Proc.  |  953g.  and  references  to 
tbe  transcript  are  Insufficient. 

Appeal  from  Suoerior  Court.  Tulare  Coun- 
•ty ;  J.  A.  Alien,  ^dge. 

Action  by  Cdnstatitino  V.  Borba  and  oth- 
ers against  Jose  De  Mello.  Judgment  for 
plaiiitifCs,  and  defendant  appeals.  Affirmed. 

Bradley  &  Bradley,  of  Visnlia,  for  appel- 
lant. G.  W.  Zartman,  of  Tulare,  for  re- 
spondents. 

PER  CURIAM.  Defendant  In  this  case 
appeals  from  an  adverse  judgment,  and  pre- 
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Bents  bli  appeal  by  tbe  alteraatlTe  method. 
In  the  briefB  flled  by  counsel  no  attempt  is 
made  to  comply  with  the  provlslona  of  sec- 
tion 953C,  Code  of  GItU  Proeednre,  which  re- 
quire that  the  parties  In  presentlDfi:  an  ap- 
peal by  tbe  method  mentioned  shall  print  In 
tbeir  brief  sndi  portions  of  the  record  as 
they  desire  to  call  to  the  court's  attention. 
Numerous  references  are  made  to  the  pages 
of  the  transcript  flled,  but  It  has  been  re- 
peatedly held  that  tbe  appellate  courte  will 
not  examine  the  transcript  docnments  In  or- 
der to  determine  whether  there  is  merit  in 
the  contentions  made  by  the  appellant.  Many 
opinions  of  this  court  and  the  Supreme  Court 
reiterate  the  rule.  A  collection  of  the  cases 
so  holding  will  be  found  grouped  in  the  case 
of  Barker  Bros.  v.  Joos  et  al.,  171  Pac.  1085. 
Not  having  properly  before  us  sufficient  of 
the  record  to  Illustrate  the  various  conten- 
tions made  on  behalf  of  the  appellant,  we 
are  compelled  to  hold  that  no  error  is  shown 
as  against  tbe  judgment. 
The  Judgment  apiwaled  from  Is  affirmed. 


MOOBE  ft  SOOTT  IRON  WORKS  et  aL  t. 

industbiaIj  acoidbnt  com- 
mission et  aL  (Civ.  2407.) 

(District  Court  of  Appeal,  First  District  Cal- 
ifornia.  March  25,  1918.   Rehearing  De- 
nied by  Supreme  Court,  May  25,  iKiS.) 

Masteb  ano  Sebvant  «=3375(2)  —  " Abuiho 
in  coubse  07  bufiatuent." 
Where  one  employed  as  a  bolter-up  within 
tbe  ball  of  a  ship  In  course  of  construction  left 
bis  employment  to  go  to  lunch,  but  instead  of 
going  the  usual  safe  way  chose  another  dan- 

gerons  way.  whereby  he  was  killed,  be  was  not 
1  the  course       his  employment  within  tbe 
Workmen's  Compensation  Act. 

Proceedings  by  Minerva  HiKlns  against 
the  Moore  &  Scott  Iron  Works  and  others 
for  compensation  for  tbe  death  of  Michael 
Higgins,  deceased.  There  was  an  award  by 
the  Industrial  Accident  Commission,  and 
defendants  petition  for  a  writ  of  review. 
Award  annulled. 

Rehearing  denied  by  Supreme  Court;  An- 
gellottl,  C.  J.,  and  Lorlgan,  J.,  dissenting. 

Redman  ft  Alexander,  of  San  Francisco, 
for  petitioners.  Christopher  M.  Bradley,  of 
San  Francisco,  for  respondents. 

PER  CL'RIAM.  Tbe  award  of  the  Indus- 
trial Accident  Commission  in  this  case  must 
be  annulled  upon  the  following  considera- 
tions: Michael  Higgins,  eii^loyed  as  a  bol- 
ter-up within  the  hull  of  a  ship  in  the  course 
of  construction  at  the  Moore  &  Scott  Iron 
Works,  left  his  employment  for  the  purpose 
of  going  to  bis  liAicb;  be  went  by  an  unusual 
route,  and  undertook  to  go  down  a  scafTold- 
Ing  and  ladder  on  the  outside  of  the  ship— 
a  means  not  Intended  for  his  use  In  leaving 
tbe  ship  at  any  time — another  and  perfectly 
safe  method  of  exit  having  been  provided  by 


hlfl  ^ployers.  In  AtAng  ao  be  loat  his  hold 
and  fell,  and  was  killed.  Upon  these  facts 
It  must  be  held  that  the  death  of  Htgglna 
did  not  take  place  In  the  course  of  his  em- 

ployment;  nor  was  he  at  the  time  of  the  ac- 
cident performing  any  service  growing  oat 
of  or  incidental  to  his  employment,  nor  act- 
ing within  the  conrse  tiiereof.  Fitzgerald 
V.  Clarke  A  Son,  1  B.  W.  C.  O.  (Eng.)  197. 

The  findings  of  tbe  commission  to  tbe  ef- 
fect that  he  might  have  be«i  leaving  his 
work  for  the  purpose  of  getting  more  bolts 
for  use  therein,  or  for  the  purpose  of  get- 
ting fresh  air,  seem  to  us  to  rest  upon  nothing 
but  conjecture.  There  is  no  evidence  In  the 
record  to  sustain  them-  The  fresh  air,  if 
he  needed  It,  could  have  been  obtained  in  a 
perfectly  safe  place  upon  the  deck  of  the 
vessel,  and  nearer  to  the  point  of  his  imme- 
diate employment  than  the  scaffolding  from 
which  he  fell,  and  there  seem  to  have  been 
no  bolts  or  other  material  necessary  to  his 
work  to  be  obtained  at  the  place  toward 
which  he  was  going.  It  is  certain  from  this 
record,  It  seems  to  us,  that  he  was,  as  has 
been  said,  simply  abandoning  his  work  before 
the  hour  when  be  was  permitted  to  leave  It. 

Tbe  award  Is  annulled. 


PEOPLE      Hllil..    (Cr.  707.) 

(District  Court  of  Appeal,  First  District,  CaU- 
fornia.   March  2S.  191&) 

1.  PEBJtTBT     <^26(6HBmnCIlCITCT    OW  IN> 
DICTMEHT. 

Allegations  that  at  a  certain  time  in  the 
superior  court  of  the  county  of  F.  there  was 
on  trial  a  certain  action  in  which  the  people 
were  plafaititt  and  B.  was  defendant,  and  that 
it  was  then  material  to  know  where  B.  was 
on  a  certain  date,  and  whether  be  was  with  the 
defendant  at  a  certain  place,  was  a  saffideot 
presentation  of  the  matter  in  which  It  was 
charged  defendant  committed  perjury. 

2.  Pebjubt  «=»33(1)— Sotficienct  o»  Bvi- 

DRNCG. 

Evidence  held  sufScient  to  support  a  con- 
viction of  perjury. 

3.  Cbimihal  Law  ^ssSSS  —  FiitDiHGB  of 

Fact. 

The  jury  In  a  criminal  case  has  the  right  to 
entirely  discredit  the  testimony  of  defendant 
and  another,  and  to  base  its  verdict  on  other 
evidence  which  it  considers  more  trustworthy. 

4.  Crimiital  T-aw  ^=>730{1)— MiacoNouCT 
of  Counsel— Aduomishiro  the  Jubt. 

Where,  in  perjury  case,  prosecnting  attor- 
□ey  improperly  referred  in  argument  to  mat- 
ters in  the  case  where  the  offense  was  alleired 
to  have  been  committed,  on  defendant's  motion 
to  admonish  the  jury,  a  statement  of  the 
court,  "I  think  I  will  Uke  the  view  of  the  de- 
fendant, and  instruct  the  jury  to  disrenrd 
that  part  of  it,"  was  a  sniUcieBt  admonlBon, 
especiall;  where  tbe  matter  referred  to  was 
known  to  the  Jury. 

5.  GRraiNAL  Ijaw  •s»1207  —  iHiwmuaaaTB 

Sentences. 
Where  an  offense  was  committed  before  the 
indeterminate  sentence  law  took  eflFect,  an  tai- 

determinate  sentence  cannot  be  given. 
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6.  Cbiminax  Law  ^1188  —  HAjucLEas  Eb- 
BOE— Sentence. 
A  conviction  will  not  be  reveraed  for  error 
In  ^ving  an  indeterminate  sentence  for  an  of- 
fense committed  before  the  indeterminate  sen- 
tence law  went  into  effect,  but  the  case  will  be 
remanded,  with  InatmetionB  to  give  a  proper 
sentence. 

Appeal  ttom  Snp^or  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

A.  J.  Hill  was  convicted  of  perjury,  and  be 
appeals.  Bemanded,  with  directions  to  give 
proper  sentence. 

Buma  &  Watklus  and  B.  A.  WilUame,  all 
ot  Fresno,  for  an^ellant.  U.  S.  Webb,  Atty. 
Qen.,  and  Jobn  H.  Rlordan,  Deputy  Att7- 
Gen.,  for  the  People. 

PER  CURIAM.  The  defendant  was  con- 
victed in  the  superior  court  of  Fresno  coun- 
ty of  perjury,  and  an  Indetermloate  sentence 
of  imprisonment  In  a  state  penitentiary  was 
Imposed  upon  hbn.  He  appeals  from  the 
judgment  and  from  an  order  denying  talm  a 
new  trial. 

The  points  insisted  upon  for  a  reversal  of 
the  Judgmoit  and  order  are  that  the  court 
erred  In  oTerruling  the  demurrer  to  the  In- 
formation; insufficiency  of  the  evidence  to 
sustain  the  verdict;  misconduct  of  the  dis- 
trict attorney  by  which  the  defendant  was 
prevented  from  having  a  fair  and  impartial 
trial ;  and  that  tlie  court  erred  in  not  deter- 
mining the  period  of  the  defendant's  con- 
finement. 

[1]  Considering  the  first  point  raised,  It 
appears  that  the  Information  sets  forth, 
among  other  things,  that  at  a  certain  time 
In  the  superior  court  of  the  county  of  Fresno 
there  was  on  trial  a  certain  action  in  which 
the  people  of  the  state  of  California  were 
plaintiff  and  Clarence  C.  Bollng  was  defend- 
ant, and  that  It  was  then  and  there  material 
to  know  in  said  action  where  the  defendant 
Bollng  was  on  the  night  of  December  6,  1915, 
and  whether  or  not  said  Bollng  at  said  time 
time  stayed  all  night  with  Hill,  the  defend- 
ant In  this  case,  at  a  place  known  as  Hub. 
It  Is  claimed  that  this  Is  not  a  sufficient 
setting  forth  of  the  controversy  or  matter  In 
resi)ect  to  which  the  offense  was  committed 
to  comply  with  the  provisions  of  section  966 
of  the  Penal  Code. 

We  think  this  statement  of  the  Indictment 
was  a  suflldent  presentation  of  the  matter  in 
which  it  ts  charged  that  Hill  committed  the 
perjury  complained  of.  The  purpose  of  the 
requirement  of  setting  forth  the  substance 
ot  the  controversy  or  matter  In  which  the 
perjury  is  alleged  to  have  taken  place  Is  to 
inform  the  defendant  of  the  offense  with 
which  he  is  charged,  and  this  is  as  effect- 
ually done  by  the  statement  above  given  as 
If  the  whole  proceedings  of  the  trial  had 
beoi  incorporated  in  the  information.  The 
demurrer  to  the  information  on  this  ground 
was  properly  overruled. 


[2, 3]  Tbe  next,  and  main  point  urged  by 
appellant  for  a  reversal  Is  the  Insuffldency 
of  the  evidence  to  sustain  the  verdict  The 
v«dict  of  the  jury  is  that  Hill,  in  testifying 
In  the  case  of  People  v.  Bollng  that  Bollng 
stayed  with  faim  in  his  camp  at  Hub  on  the 
night  of  Deoember  6,  1915,  testlfled  falsely. 
In  reaching  this  conclusion  the  jury  had  be- 
fore them  evidence  of  the  following  facts 
among  others:  One  Boling  was  inf<HiBed 
against  and  tried  in  the  superior  court  of 
Fresno  conntr  for  the  larceny  of  certain 
mules.  Upon  that  trial.  In  attempting  to 
establish  an  alibi,  he  produced  Hill,  the 
present  defoidant,  as  a  witness  In  his  behalf, 
who  testified  that  Boling  passed  the  night  of 
December  6,  1910,  with  him  in  bis  tent  at  a 
little  station  called  Hub^  where  he  testlfled 
he  was  cami^ng  at  the  time.  It  appears 
that  Hub  is  a  very  small  conunnnlty  contain- 
ing but  a  few  inhabitants.  At  the  trial  of 
the  present  case  tbe  prosecution  called  as 
witnesses  a  number  of  the  resldrats  of  Hul^ 
who  testified  to  Hill's  presence  there  at  the 
end  of  December  and  the  beginning  of  Jan- 
uary, and  that  they  had  not  seen  htm  tbere 
prior  to  that  time.  The  owner  of  tbe  pas- 
ture in  which  Hill  camped  during  his  stay 
at  Hub  testified  that  the  only  time  he  saw 
Hill  there  was  after  December  27th.  To  the 
same  effect  Is  the  testimony  of  Joe  Fernan- 
dez, near  whose  house  the  defendant  was 
camped,  and  who  witnessed  the  arrival  of 
Hill  at  Hub.  Another  witness  testified  to  a 
horse  trade  with  Hill  at  Hub  on  January 
8th,  and  that  Hill  stayed  at  Hub  but  a  few 
days,  and  In  any  event  not  more  than  ten 
days.  This  testimony  is  sufficient  to  warrant 
the  Jury  in  finding  that  Hill  himself  was  not . 
at  Hub  on  December  6th,  and  that  conse- 
quently Bollng  did  not  camp  there  with  him 
on  that  night,  even  though  there  was  con- 
tradictory evidence  given  by  Bollng  and  the 
defendant.  The  fact  that  the  claim  of  de- 
fendant and  Bollng  that  the  latter  was  at 
Hub  on  the  night  of  December  6th  was  made 
at  Bound's  trial  In  an  endeavor  to  relieve 
him  of  the  charge  of  grand  larceny  was  be- 
fore the  Jury.  It  was  also  before  them  that 
Bollng  gave  testimony  contradictory  of  his 
claim  that  he  visited  Hub  In  December,  and 
that  he  also  stated  a  few  days  after  Deoem- 
ber 6,  1915,  that  he  passed  that  night  in  a 
bam.  The  Jury  had  the  right — which  it  evi- 
dently exercised — to  entirely  discredit  the 
testimony  of  Boling  and  the  defendant,  and 
to  base  Its  verdict  on  other  evidence  which 
it  considered  more  trustworthy. 

[4]  The  next  contention  of  the  appellant  is 
that  the  district  attorney  was  guilty  of  mis- 
conduct during  the  trial  by  which  the  de- 
fendant was  prevented  from  being  fairly 
and  Impartially  tried.  Regarding  this  mat- 
ter the  record  shows  that  the  prosecuting 
officer,  during  his  argument  to  the  Jury,  re- 
ferred to  some  evidence  contained  in  a  tran- 
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script  of  the  trial  of  People  v.  Boling  concern- 
ing the  finding  of  certain  stolen  mules  in  Bol- 
lDg*s  pasture.  This  transcript  had  been  of- 
fered in  evidence  in  the  present  case  for  the 
purpose  of  showing  the  materiality  of  Hill's 
testimony  given  In  that  trial,  and  had  been 
so  offered  In  the  absence  of  the  jury.  It  Is 
the  appellant's  contention  that  this  evidence 
was  addressed  solely  to  the  Judge  of  the  trial 
court,  and  that  the  district  attorney  should 
not  have  referred  to  It  In  his  argtiment  to 
the  Jury.  Apj)ellant's  counsel  objected  to 
the  prosecuting  officer's  reference  to  this  tes- 
timony, and  requested  that  the  Jury  be  in- 
structed to  disregard  It  It  Is  apparent 
from  the  colloquy  between  the  court  and 
counsel  at  the  time  that  the  court  was  rather 
Inclined  to  the  view  that  the  reference  was 
proper,  but  the  court  closed  the  Incident  by 
saying.  "I  think  I  will  take  the  view  of  the 
defendant,  and  Instruct  the  Jury  to  disregard 
that  part  of  it"  The  district  attorney  ac- 
quiesced in  this  by  saying,  "Very  well,  I 
don't  oppose  the  order  of  the  court."  It  is 
urged  that  this  was  not  an  instruction  or  ad- 
monition to  the  Jury.  There  can  be  no  doubt 
that  It  was  Intended  to  be  such,  and  the  dis- 
trict attorney  at  least  so  understood  It,  as  Is 
clear  from  his  remark ;  and  while  It  might 
with  advantage  have  been  given  much  more 
emphatically,  we  cannot  hold  In  the  present 
case  that  the  defendant  was  prejudiced  by 
(his  manner  of  closing  the  incident  espe- 
ilally  in  view  of  the  fact  that  it  was  well 
tinown  to  the  Jury  that  BoUng  was  charged 
with  the  theft  of  the  mules.  Indeed,  this 
point  seems  to  be  somewhat  inconsistent 
with  the  point  urged  in  support  of  the  de- 
murrer, that  the  Indictment  or  Information 
did  not  sufficiently  set  forth  the  substance  of 
the  controversy — a  point  based  upon  the 
omission  to  state  in  that  pleading  that  Bol- 
ing was  charged  with  having  stolen  the  very 
mules  referred  to  in  the  district  attorney's 
argument. 

[1, 11  Finally  it  Is  claimed  by  the  appel- 
lant that  the  court  erred  in  pronouncing  up- 
on him  an  indeterminate  sentence.  The 
offense  was  committed  before  the  Indetermi- 
nate sentence  law  at  present  In  force  took 
effect,  and  this  case  stands  npon  the  same 
footing  in  that  respect  as  Ex  parte  Lee.  a 
case  recently  decided  by  the  Snpr^ne  Court 
on  habeas  corpus,  and  reported  In  171  Pac. 
958,  In  whidi  It  is  held  that  the  indetermi- 
nate sentoice  law  is  ex  post  facto  as  to 
crimes  committed  before  It  took  effect  The 
case  at  bar  comes  within  the  authority  of 
that  case,  and  is  one  wber^n  the  court 
should  have  pronounced  judgment  In  con- 
formity to  the  state  of  the  law  as  it  existed 
at  the  time  of  the  commls^on  of  the  offense. 
The  Indeterminate  sentence  is  the  only  error 
we  find  In  the  record.  We  will  not  reverse 
the  case  therefor,  but  will  remand  it  to  the 
superior  court,  with  instructions  that  such 


steps  be  taken  as  may  be  necessary  to  bring 
the  defendant  before  it,  and  in  accordancp 
with  the  procedure  adopted  in  Ex  parte  Lee, 
rapra,  pronounce  Judgment  npcm  the  d^lend- 
ant  under  the  law  as  It  stood  at  the  time  bis 
crime  was  committed. 
It  is  so  ordered. 


PEOPLE  V.  WILSON.    (Or.  560.) 

(District  Court  of  Appeal.    Second  District, 
California.   March  20, 1918.  Rehearing 
Denied  April  25,  1918.) 

1.  HOUICIDB    ♦=>10B  —  JOSTIFICATIOW  —  A»- 
XEBT. 

An  officer  is  not  justified  in  shooting  a  man 
in  order  to  compel  submission  to  arrest  for  a 
misdemeanor. 

2.  Hoiacim   ^s>ill—  Seu-Defbuse  —  Aa- 

KBST. 

An  officer,  properly  engaged  In  attempting 
to  make  an  arrest  on  a  misdemeanor  charge, 
has  the  right  to  resist  attack  made  apon  him, 
and,  being  rigfatfally  there  and  not  legally  con- 
sidered t£e  aggressor,  may  in  bis  own  defense 
take  life. 

3.  HoMfCiDB     «=s276  —  Justification  — 
Evidence. 

In  a  prosecution  (or  manslaughter  against 
deputy  constable  who  shot  deceased  while  at- 
tempting to  arrest  him  for  disturbing  the  peace, 
evidence  held  not  as  a  matter  of  law  to  make 
the  act  justifiable. 

4.  Homicide  «=»332(3)  —  Review  —  QuES- 
Tions  OF  Fact. 

Id  a  prosecution  for  manslaughter  by  a 
deputy  constable  in  an  attempt  to  make  an  ar- 
rest for  disturbing  the  peace,  the  question  on 
ctmflicting  evidence  as  to  whether  the  shooting 
was  a  crime  for  which  conviction  should  be  bad 
is  for  the  jury,  and  its  finding  is  conclusive. 
6.  CaiMiNAi.  Law  «=3ll74(2)— Conduct  op 
JcBOB— Evidence— MiscoNDncT. 

In  a  prosecution  for  maDslRugbter.  evidence 
of  improper  conduct  of  a  juror  in  giving  a  wit- 
ness a  ride  in  bis  automobile  and  discussing  a 
map  of  the  scene  of  the  fsrime,  in  violation  of 
Uie  instructions,  held  not  to  require  reversal. 

6.  Criminal  Law  «=>823(B)— Instructions 
—Intent. 

In  a  prosecution  against  a  deputy  constable 
for  killing  a  man  be  was  attempting  to  arrest 
on  a  misdemeanor  charge,  an  Instruction  that  a 
person  must  be  presumed  to  intend  that  which 
he  attempts  to  or  which  he  voluntarily  does 
in  fact  do,  and  must  also  be  presumed  to  intend 
all  the  natural,  probable,  and  usual  conseqaeiie- 
es  of  his  own  voluntary  act,  and  the  willful  use 
of  a  deadly  weapon  without  excuse  or  provoca- 
tion generally  indicates  a  felonious  intent,  cor- 
rectly stated  the  law.  when  taken  In  connection 
with  other  parts  of  the  charge,  p-'visinx  the 
jury  that  it  must  find  beyond  a  reasonable 
doubt  that  defendant  committed  the  acts 
charged. 

7.  CamiNAL  Law     «=»761(11)  —  Insncc- 

TIONS—ASSUMFTION  OF  FaCTB. 

In  a  proRecution  against  a  deputy  constable 
for  killing  a  person  he  was  attempting  to  ar- 
rest on  a  misdemeanor  charge,  an  instruction, 
advising  that  when  a  homicide  is  proved  the 
burden  of  proving  circomatances  of  mitiaation 
or  jostificatioD  devolves  upon  defendant,  unless 
the  proof  on  the  part  of  the  prosecution  tends 
to  show  that  the  crime  amounts  only  to  mnn- 
slaughter.  or  that  defendant  is  justifiable  or 
excasatile,  was  not  erroneous,  as  assuming  that 
the  commission  of  the  homicide  by  defendant 
had  been  proved. 
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a  Cbiminai,  Law  «s=9llS7(3)— Rsvliw— In- 

STBUCTIOPTB. 

An  instnictioa  in  a  cnminal  case,  given  at 
defendant's  reqaeat,  cannot  be  questioned  bj 

defendant  on  appeal. 

9.  HouiciDE  €=3320  —  Review  —  Bxsbbta- 

TION  OF  Ob^CTEOMB. 

In  a  proaecntioB  against  a  deputy  constable 
for  billing  a  person  he  was  atteinpting  to  ar- 
rest on  a  misdemeBnor  charge,  admissioo  of 
evidence  as  to  malice  wonld  not  be  considered, 
in  the  absence  of  an  objection  at  the  tune  of- 
fered. 

10.  Crucinai.  I^w  «c»419,  420(11)  ~  Evi- 
dence—Heabsat. 

In  a  prosecution  against  a  deputy  constable 
for  killing  a  person  whom  he  was  attempting 
to  arrest  on  a  misdemeanor  charge,  a  state- 
ment by  a  witness  of  tbe  answer  to  a  question 
that  he  had  asked  a  third  person  aa  to  whether 
he  knew  who  owned  the  gun  that  had  been 
fotmd  at  the  scene  of  the  crime  was  inadmissi- 
Ue  as  hearsay. 

11.  howcidb    ^=s>26s  —  man6i.auoiiteb  — 
Questions  of  Fact. 

In  a  prosecution  against  a  deputy  constable 
for  kiUing  a  person  whom  he  was  attempting 
to  arrest  on  a  misdemeanor  charge,  evidence  as 
to  whether  the  bullet  that  killed  deceased  came 
from  defendant's  gun  or  from  that  of  another 
held  to  make  a  question  for  the  Jury, 

Appeal  from  Snperior  C!ourt,  Santa  Bar- 
bara County ;  S.  B.  Crow,  Judge. 

G.  A.  Wilson  was  convicted  of  manslaugh- 
t^,  and  from  the  Judgment  and  a  denial  of 
new  trial  he  appeals.  Affirmed. 

W.  T.  Helms,  of  Lob  Angeles,  and  J.  F. 
Frlck,  of  Lompoc,  for  appellant.  U.  S.  Webb, 
Atty.  Qen.,  and  Robert  M.  Clarke,  Deputy 
Atty.  Oeo.,  tor  the  People. 

JAMES,  J.  Defendant  was  charged,  by  an 
information  of  the  district  attorney  of  the 
county  of  Santa  Barbara,  with  having  on  the 
29th  day  of  April,  1917,  murdered  Pedro 
Lopez.  The  Jury  tgr  Its  verdict  found  him 
guUty  of  the  crime  of  manslaughter,  and  the 
trial  Judge  sentenced  him  to  serve  a  term  of 
ten  years  in  the  penitentiary.  Motion  for  a 
new  trial  was  made  and  denied,  and  an  ap- 
peal was  then  taken  both  frtMU  the  Judgment 
and  from  the  order  denying  that  motion. 

The  killing  occurred  while  appellant,  who 
was  at  the  time  a  deputy  constaUe,  was  as- 
Bisting  one  Knight,  the  constable  under  whom 
appellant  was  deputized.  In  an  attempt  to  ar- 
rest Lopes  and  a  man  named  Flores.  On  the 
day  in  question  Lopes,  in  company  with 
Wbxm^  one  Pena,  and  one  Coidero,  was  in  a 
building  whicb  was  located  on  the  main 
rtreet  of  the  little  town  of  Santa  Xnea  In  the 
coun^  of  Santa  Barbara.  Ujipez  at  least  bad 
been  drinking,  and  by  all  of  the  testimony 
was  shown  to  bare  been  coniriderably  Intoxi- 
cated. The  men  emerged  fnHn  the  building 
rato  a  Tacant  lot  adjoining  ther^  Tbey 
were  quarreling  and  fighting  among  them- 
selves, me  knocking  the  other  down  repeat- 
edly. A  fifth  man  named  Espinosa  made  an- 
Other  of  the  party  who  partidpated  in  the 
flgfat  on  the  lot.    As  to  how  the  encounter 


started  and  as  to  who  the  chief  aggressor 
was,  is,  to  our  minds.  Immaterial  to  a  con- 
sideration of  the  case.  While  the  men  were 
engaged  in  the  meiCe,  Wilson,  who  conduct- 
ed a  garage  In  the  neighborhood,  was  noti- 
fied of  the  disturbance  by  an  «nploye  of  his, 
this  employe  being  rdated  to  one  of  the 
participants  in  the  disturbance.  The  an- 
nouncement of  this  employe  to  Wilson  at  the 
time  was  for  Wilson  to  "come ;  they  are  kill- 
ing my  cousin."  Wilson  had  Just  previous  to 
that  time  suffered  an  Injnry  to  one  of  his 
legs  below  the  knee,  end  the  Injured  part  was 
Incased  In  a  cast,  making  it  necessary  for 
him  to  use  crutches  or  a  crutch.  Responding 
to  the  call  made,  Wilson  got  into  an  automo- 
bile and  rode  to  the  scene  of  the  disturbance. 
There  were  a  number  of  bystanders  there  at 
the  time  engaged  In  watching  the  fight,  and, 
as  we  may  remark,  seeming  to  enjoy  the  per- 
formance, as  none  of  them  tiered  to  inter- 
fere to  quell  the  disturbance.  Wilson,  upon 
his  arrival  at  the  scene,  left  his  machine, 
called  upon  two  bystanders  to  as^st  him, 
and  attempted  to  arrest  the  men  who  were 
fighting.  There  was  testimony  of  the  prose- 
cution introduced  showing  that  he  called  up- 
on the  disturbers  to  cease  tbeir  fighting,  and 
notified  them  that  tbey  were  under  arrest 
That  these  men  knew  Wilson  wdl,  and  knew 
him  to  be  an  officer  authorized  to  make  ar- 
rests, the  evidence  adndts  of  no  doubt  at  all. 
Instead  of  submitting  to  arrest,  the  men  tam- 
ed upon  WllstMi ;  some  one  of  them  knocked 
his  crut<di  or  cmtdies  away  and  knocked  his 
gtm  fr«n  his  band.  The  testlnKmy  was  un- 
disputed as  showing  that  Wilson  made  no 
attempt  to  use  his  revotrer  in  any  way  other 
than  in  the  attempt  to  Intimidate  the  men 
and  compel  them  to  submit  to  arrest.  The 
disturbers,  however,  appeared  not  to  fear  the 
gun,  and  continued  their  aggressive  acts 
against  Wilson,  who,  recovering  his  gun  from 
the  ground,  made  his  way  back  to  the  auto- 
mobile and  went  after  Knight,  the  constable. 
It  Is  worth  while  here  to  note  that  had  Wil- 
son the  Inclination  or  the  desire  to  have  sho) 
any  of  the  men  during  this  first  encounter, 
be  had  ample  opportunity  to  do  so,  for  he 
was  armed  with  a  large  caliber  revolver 
which  was  fully  loaded.  As  soon  as  Wilson 
left  the  scene  to  get  the  assistance  of  Knight, 
two  of  the  participants  In  the  row  made  their 
escape  or  went  away,  and  there  remained 
Lopez,  Flores,  and  Espinosa.  It  is  not  clear 
that  Espinosa  participated  actively  In  inter- 
fering with  Wilson's  first  attempt  to  arrest 
the  disturbers  of  the  peace.  Flores  and  Lo- 
pez, as  the  evidence  indicates,  appreciated 
the  fact  that  when  Wilson  obtained  assist 
ance  their  arrest  might  be  effected.  As  Wil- 
son returned  with  Knight,  the  three  men 
last  mentioned  bad  started  across  the  field. 
Knight  called  upon  them  to  st<^.  The  testi- 
mony of  £^ores  and  Espinosa  was  generally 
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to  tbe  eCfect  Qiat  they  obeyed  the  command, 
while  Knight  and  Wilson  agree  that  the  men 
did  not  Whether  they  came  to  a  stop  or  not 
upon  the  call  by  Knigbt,  It  is  clear  beyond 
doubt  from  the  whole  record  that  Flores  and 
Lopez  declined  to  sQbiuit  themselves  to  ar- 
rest Knight  stated  that  be  fired  several 
shots  into  the  ground  in  order  to  intimidate 
the  men,  and  there  is  no  dispute  about  the 
fact  that  he  did  fire  into  the  ground.  The 
testimony  shows  that  Knigbt  used  his  gun 
(uUy  In  tbe  attempt  to  intimidate  the  men 
and  compel  them  to  submit  to  arrest  and  as 
a  club  to  beat  off  their  attack  upon  him.  It 
was  shown  clearly  that  both  Flores  and  Lo- 
pes defined  to  acknowledge  the  right  of 
Knight  to  arrest  fhem,  and  that  tbey  pro- 
ceeded with  physical  force  to  drive  Knigbt 
away,  as  th^  had  previously  done  to  Wilson. 
Knight  grfu>pled  with  the  men,  and  the  two 
appear  to  have  gotten  the  better  of  him. 
Meanwhile  Wilson  stood  by,  several  feet 
away,' taking  no  active  part  in  tbe  tussle. 

Up  to  this  point  we  have  recited  the  facts 
wbldi  aiv>ear  to  be  wlUiout  material  dispute 
as  tlie  record  shows  tbem.  From  tills  point 
the  testimony  In  its  narrative  of  the  occur- 
race  which  culminated  In  the  shooting  of 
Lopez  Is  divergent  The  testimony  of  several 
witnesses  Introduced  on  behalf  of  tlie  prose- 
cution, some  of  which  is  that  given  by  by- 
standers, some  by  Flores  and  Esplnosa,  was 
to  the  effect  that  In  the  midst  of  the  struggle 
uetween  Knight  and  Flores  and  Lopez,  Wil- 
son approached  Lopez,  and,  standing  a  dis- 
tance of  from  six  to  eight  feet  away  from 
him,  deliberately  discharged  bis  revolver  In 
Lopez's  direction,  whereupon  Lopez  sank  to 
the  ground,  shot  through  the  head.  Lopez 
was  In  fact  shot  through  the  head,  aod  died 
almost  Immediately.  On  the  other  hand,  the 
testimony  first  of  Kulgbt  was  that  when  the 
two  men  whom  he  was  attempting  to  arrest 
began  to  get  the  better  of  blm,  he  called  out 
that,  unless  some  one  came  to  his  assistance, 
he  would  have  to  shoot  one  of  the  men ;  that 
WUson  immediately  caiue  to  his  assistance,  a 
shot  was  fired,  and  Lopez  sank  to  the  ground, 
and  that  be  (Knight)  was  then  able  to  place 
handcuffs  upon  Flores.  At  about  the  same 
time.  Knight  testified,  he  (Knight)  fired  an- 
other shot  from  his  revolver,  aiming  the 
shot  downward  between  the  legs  of  one  of 
the  men  with  whom  he  was  struggling.  Wil- 
son testified  that  he  did  not  intentionally  fire 
any  shot ;  that  when  be  saw  tbe  men  getting 
the  better  of  Knight  and  Knight  called  for 
help,  he  approached  and  struck  Flores,  who 
appeared  to  be  the  more  obstreperous  of  the 
two,  over  the  head  with  his  revolver,  and 
tliat  his  revolver  was  dlsdiarged  accldeutal- 
]y.  As  to  where  the  shot  went  he  testified 
that  he  did  not  know. 

We  have  here  given  a  brief  synopsis  of  the 
testimony  covering  tbe  case  as  it  was  pre- 
senteA  to  the  Jury.  There  was  some  testimo- 
ny in  tbe  record  iMTered  fi>r  tbe  purpose  o£ 


showing  malice  on  the  part  of  WUson.  This 
testimony  consisted  of  statements  of  some  of 
the  witnesses  that  tbey  had  heard  that  Wil- 
son had  said  at  a  prior  time  that  there  were 
some  m«i  whom  be  intended  to  "get,"  men- 
tioning the  name  of  Lopez  as  being  one  of 
them.  There  was  testimony  by  another  wit- 
ness that  after  the  AooUng  of  Lopes,  WU- 
son had  stated  that  he  had  shot  Lopes  and 
made  some  further  remark  that  be  did  not 
:  think  any  more  of  dc^g  that  than  of  hunt- 
ing 'Vabbtts.'*  TbiB  testimony  we  most  con- 
dude  was  given  no  weight  by  the  Jnry^  for 
the  verdict  of  manslaughter  ^iminated  any 
finding  of  malice.  No  doubt  that  the  Jury 
conaideredf  what  tt  was  made  dear  to  then 
that  Wilson  upon  the  first  encounter  had 
every  opportunity  under  provoking  circum- 
stances to  use  his  weapon  against  Lopei; 
that  there  was  small  showing  at  any  particu- 
lar malice  held  In  tbe  mind  of  Wilson 
against  any  of  the  men  nmcemed.  From  the 
undisputed  evld^ioe  It  anwars  rery  clear 
that  WUsfnk  as  an  offloer  was  fully  auOuw^ 
ized  to  arrest  Lopez  and  Flores  and  ttie  oth- 
er men  engaged  in  the  fight  when  be  Oxat  ap- 
peared upon  the  ae&M  where  tbe  (Ustmrbance 
was  in  progress.  These  men  were  then  en- 
gaged In  a  public  disturbance  of  the  peace. 
They  added  to  their  offense  that  of  resisting 
an  officer  In  the  discharge  of  a  public  duty. 
Not  only  was  WUson  authorized  to  arrest 
them,  but  If  he  had  declined  to  Interfere  lie 
would  have  left  himself  open  to  a>  charge  of 
derellctl<»i.  The  right  to  arrest  the  men  did 
not  cease  when  Wilson  went  away  to  get  the 
assistance  of  Knight,  any  more  than  had  the 
men  lied,  remained  out  of  sight  for  a  time, 
and  then  l>een  overtaken  by  Wilson  aod 
whomsoever  he  might  have  secured  to  assise 
him  In  making'  the  arrest  Knight's  act  In 
attempting  to  make  tbe  arrest  was  accom- 
panied by  all  of  the  right  which  WUson  him- 
self had. 

[1-4]  By  reason  of  the  particular  verdict 
returned,  we  then  view  the  case  as  being  one 
which  submitted  to  the  Jury  the  questions: 
(1)  Whether  under  the  circumstances  of  the 
case,  the  arrest  being  for  a  misdemeanor, 
there  was  no  such  exercise  of  force  on  be- 
half of  the  persons  whose  arrest  was  being 
attempted  as  to  authorize  tbe  use  of  a  dead- 
ly weapon  to  the  extent  of  killing;  <2) 
whether,  conceding  no  Intent  to  discbarge 
the  weapon  and  no  necessity  to  so  dlsdiarge 
it  the  officer  made  use  of  it  in  such  a  car^ 
less  and  negligent  manner  as  to  make  blm  re- 
sponsible where  a  death  resulted  from  hla 
act.  The  first  proposition,  of  course,  in- 
volves the  mat^  of  adf-defenae.  Tbe  law 
is  well  undtttitood  to  be  that  an  officer  is  not 
Justified  in  shooting  a  man  In  order  to  com- 
pel submission  to  an  arrest  on  a  misdemean- 
or charge.  While  this  Is  so^  nq  officw  pnv- 
erly  engaged  in  attempting  to  make  an  ax- 
rest  in  sudi  a  case  has  the  rlt^t  to  resist  at- 
tack made  upon  him,  and,  being  rl^ttaUy 
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tbere  anA  not  legall7  cmsldered  tbe  aggres- 
Bor,  may  In  bis  own  defease  take  lUe.  Under 
the  testimony  heard  by  the  jury  In  the  casd, 
tt  does  not  appear  as  a  matter  of  law  that 
the  act  was  Justifiable.  The  Acta  under  the 
ctrnfllctlng  testimony  were  tor  the  Jury  to 
resolve.  It  was  fior  the  Jury  to  say,  Ju^ing 
from  all  the  drcnmstances,  as  to  whether 
the  shooting  of  Lopez  amounted  to  a  crime 
for  which  a  conviction  of  Wilson  should  be 
had.  Upon  those  questions  of  fact,  and  where 
the  verdict  Is  against  the  defendant,  an  appel- 
late tribunal  has  no  right  to  say  that  the  de- 
termination of  the  Jury  should  have  been  oth- 
erwise- Our  examination  can  only  extend  to 
a  consideration  of  the  allied  errors  which 
it  Is  claimed  were  committed  In  the  course  of 
the  trio!  by  which  defendant  was  prevented 
from  having  a  full  and  fair  hearing  as  guar- 
anteed by  the  law. 

[6]  Appellant  contends,  first,  that  be  Is  en- 
titled to  a  new  trial  because  the  jury  re- 
ceived evidence  out  of  court  and  the  mem- 
bers thereof  were  guilty  of  prejudicial  mis- 
conduct. In  support  of  this  ground  made  on 
his  motion  for  a  new  trial  defendant  made 
affidavits,  and  by  consent  of  the  prosecution 
testimony  was  Introduced  orally  on  both 
sides.  One  Brant,  at  the  trial,  gave  impor- 
tant evidence  for  the  people.  One  of  the 
Jurors,  Gordon,  was  the  employer  of  the 
son-ln-Iaw  of  Brant  at  Santa  Barbara.  On 
several  occasions  during  the  trial  Gordon 
was  seen  in  company  with  Brant,  riding  in 
Gordon's  automobile  to  the  courthouse.  An- 
other Juror,  Gates,  accompanied  them  on  at 
least  one  occasion.  On  another  occasion  Gott 
and  Fitzgerald,  witnesses  for  the  state,  were 
were  with  tliem.  Appellant  did  not  show 
that  the  persons  mentioned  had  discussed  at 
any  of  these  times  the  case  or  any  of  the 
evidence.  The  attorney  who  represented  the 
appellant  at  the  trial  testified  that,  when  a 
map  or  plat  used  to  Illustrate  the  scene  of 
the  shooting,  and  which  had  been  Introduced 
In  evidence,  was  banded  to  the  jury,  the 
Jury  were  instructed  by  the  court  not  to  dis- 
cuss the  map,  and  that,  notwithstanding  this 
Injunction,  Jurors  Gordon  and  Gates  did 
point  out  the  various  places  delineated  on 
the  drawing  and  discuss  the  same.  It  ap- 
pears by  the  rec<»d  that  the  Jury,  after  hav- 
ing retired  to  the  Jury  room  to  deliberate  up- 
on a  verdict,  and  before  agreeing  thereto, 
was  returned  Into  court,  where  the  request 
was  made  that  the  Jury  be  allowed  to  take 
certain  exhibits,  including  tills  map.  By 
consent  of  people  and  defendant,  the  CTbibllB 
were  given  to  the  Jury,  which  again  retired 
to  the  Jnry  room.  It  was  while  the  Jury  was 
in  the  courtroom  in  the  presence  of  the  Judge 
that  it  Is  claimed  Gates  and  Gordon  dis- 
cussed the  map.  Gr<vdon  testified  tliere  was 
no  such  discussion  bad  In  the  courtroom, 
and  that  while  he  had  invited  the  three  wit- 
nesses mentioned  to  ride  with  him  to  the 
courthotiset  be  bad  had  no  conversation  with 


them  about  the  case  cr  the  evidrace;  that 
he  had  merely  picked  them  up  on  the  street 
while  all  were  on  their  way  to  attend  the 
trlat  Not  only  did  appellant  fail  to  furnish 
the  trial  Judge  with  any  proof  that  any  Im- 
proper commnnl cations  bad  passed  between 
the  jury  and  witnesses,  but  iwsitlve  testi- 
mony was  furnished  that  no  such  communi- 
cations passed.  Conceding  that  it  Is  always 
better  that  jurors  should  so  conduct  them- 
selves as  to  avoid  even  the  suspicion  that 
they  may  have  had  discussion  with  witnesses 
about  the  case  In  which  they  are  sitting,  a 
suspicion  alone  may  not  be  taken  as  suffi- 
cient to  establish  the  fact  claimed.  Had  the 
showing  made  by  the  defendant,  involving 
the  association  of  Gordon  with  the  witnesses 
Brant,  Fitzgerald,  and  Gates,  stood  alone 
and  uncontradicted,  the  trial  judge  would 
not  have  been  authorized  to  conclude  that 
there  had  been  no  Interchange  of  Improper 
communication.  Referring  to  the  question 
as  to  whether  Jurors  Gates  and  Gordon,  dis- 
regarding the  injunction  of  the  court,  passed 
remarks  between  themselves  upon  the  map 
exhibit  while  in  the  conrtroom,  It  will  be 
seen  that  the  same  condition  of  conflicting 
evidence  was  again  presented  to  the  trial 
judge.  But  we  cannot  perceive  bow,  conced- 
ing that  the  jurors  did  do  what  Is  charged 
against  them,  prejudicial  error  would  be 
created.  The  jury  came  Into  the  courtroom 
and  asked  for  the  exhibits.  Including  the  map. 
Defendant  consented  that  they  have  the  map, 
and  It  was  taken  to  the  Jury  room  for  ex- 
amination. The  map  bad  been  regularly  In- 
troduced In  evidence,  and  Its  contents  were 
presumably  well  Itnown  to  the  jury. 

Another  ground  of  the  motion  for  a  new 
trial  was  that  the  court  had  misdirected  the 
jnry  In  matters  of  law,  and  erred  In  its  de- 
cision in  the  course  of  the  trial.  The  dis- 
cussion of  the  alleged  errors  In  the  giving 
of  instructions  should  be  prefaced  by  a  sum- 
mary of  the  charge  as  given  by  the  court. 
The  trial  judge  In  this  case  gave  very  full 
Instructions  touching  the  right  of  peace  offi- 
cers to  use  deadly  weapons  in  making  ar- 
rests. He  defined  what  constituted  a  dis- 
turbance of  the  peace  and  what  constituted 
resisting  an  officer.  While,  as  counsel  for 
appellant  suggest,  the  trial  Judge  evidently 
thought  that  Kuight  and  Wilson  had  not  the 
right  to  attempt  the  arrest  of  Flores  and  Lo- 
pez at  the  time  they  did,  this  view  of  bis 
was  given  expression  only  at  the  time  of  the 
sentencing  of  this  appellant  The  instmc- 
tlous  did  not  so  declare  either  directly  or 
by  reasonable  inference.  And  we  deem  it 
proper  to  say,  at  the  end  of  an  exhaustive 
perusal  of  the  record*  that  we  find  niching 
to  Indicate  on  the  part  of  the  trial  Jndge  the 
hostile  prejudiced  attitude  ascribed  to  him 
in  the  briefs  of  coonael.  We  find  but  one 
Instruction  offered  t>y  defraidant  and  marked 
In  the  record  as  "refused.'*  That  Instmc- 
tlon  defined  the  crime  of  manslaughter  and 
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its  substance  was  ccmtalned  in  tlie  charge 
read  by  the  court  to  the  Jury. 

[B]  Instruction  No.  4  is  attacked  on  the 
ground  that  the  assnmptlw  was  presented  to 
the  jury  that  there  was  an  absence  of  evi- 
deace  showing  that  appellant  did  not  Intend 
the  death  of  Unpez.  This  Instruction  was  In 
the  following  words: 

"A  person  must  be  presumed  to  intend  to  do 
tbat  whidi  he  Toluntarily  and  willfully  does  in 
fact  do,  and  must  also  be  presumed  to  intend 
all  the  natural,  probable,  and  usual  ccouequenc- 
es  of  hli  own  voluntary  acts.  Therefore*  when 
cue  person  assaults  another  violently  with  a 
dangerous  weapon,  likely  to  kill,  and  which  does 
in  fact  destroy  the  life  of  the  party  assailed, 
the  natural  presumption  is  that  such  assailant 
intoided  death,  or  other  great  bodily  harm ;  and, 
in  the  absence  of  evidence  to  the  contrary,  this 
presumption  must  prevail.  The  wiUfuI  ase  of 
a  deadly  weapon  without  excnse  or  provocation 
■  generally  indicates  a  felonious  intent." 

The  Instruction  correctly  stated  the  law, 
and  Is  one  so  frequently  g^ven  as  to  have  be- 
come ajmost  axiomatic  It  must  not  be  read 
alone,  but  must  be  read  In  connection  with 
the  entire  charge,  and  particularly  that  por- 
tion of  it  which  advised  the  jury  that  it 
must  find  beyond  a  reasonable  doubt  that  de- 
fendant committed  the  acts  charged.  It  was 
quallfled,  too,  by  instructions  defining  the 
right  of  peace  officers  to  resort  to  the  use  of 
deadly  wespona  in  making  arrests  or  In  de- 
fending tbemselTflB  against  attack  while  so 
engaged. 

[7]  Instmctloo  No.  29,  tt  Is  c<mtended,  was 
lnaK>roprlate  and  erroneous  under  the  de- 
fense made  to  the  charge.  By  this  Instruc- 
tion the  Jury  was  advised  that  when  a  homi- 
cide is  proved,  the  burden  of  proving  circum- 
stances of  mitigation  or  that  would  Justify 
or  excuse  It,  devolves  upon  a  defendant,  un- 
less the  proof  on  the  part  of  the  prosecution 
traids  to  show  that  the  crime  amounts  only  to 
manslaughter,  or  that  the  defendant  is  Jnstl- 
flable  or  excusable.  Of  this  instmctlon  coun- 
sel say: 

(1)  "It  is  a  practical  assumption  by  the  court 
that  the  commission  of  the  homicide  by  the 
defendaot  has  been  proved";  (2)  "otherwise 
the  instruction  could  have  no  application  to  the 
case,  and,  by  the  words  of  the  instruction  it- 
s<^,  it  abould  not  have  been  given,  since  the 
very  last  clause  of  the  instruction  itself  pro- 
vides that  it  is  not  to  he  applied  when  the  proof 
on  the  part  of  the  prosecution  tends  to  show 
that  the  defendant  was  justifiable  or  excusable." 

Sead  In  connection  with  other  Instructions 
given,  there  was  no  assumption  of  guilt  rea- 
sonably to  be  deduced  from  this  Instruction. 
In  making  the  second  point  against  It,  coun- 
sel has  tried  the  case  for  the  jury  and  ren- 
dered his  vndlct  The  charge  made  in  the 
information  was  murder,  and  the  jury  had 
the  right  to  determine  under  the  evidence 
whether  defendant  was  guilty  at  all,  or,  if 
guilty,  whether  his  guilt  was  of  the  first  or 
secmd  degree,  or  was  manslaughter. 

[II  In8tructl<ni  No.  81.  which  is  criticized 
by  appellant,  appears  to  have  bem  gir«i  at 
the  request  <tf  the  defendant,  and  tberefWe 


appellant  cannot  be  here  heard  to  question 
its  soundness. 

[9]  It  is  argued  that  the  testimony  of  two 
witnesses  to  the  eCTect  that  about  a  month 
before  the  shooting  of  Lopez  they  had  heard 
Wilson  say  that  he  was  going  to  "get"  Lo- 
pez, Flores,  and  another  man  named,  and 
that  he  had  a  big  gun  that  would  stop  them, 
referred  to  statements  and  Incidents  too  re- 
mote to  be  competent.  This  testimony  was 
not  remote  In  point  of  time,  and  was  intro- 
duced in  support  of  the  attempt  on  the  part 
of  the  prosecution  to  show  malice  of  Wilson. 
As  has  already  been  noted,  the  Jury  evident- 
ly did  not  pay  great  heed  to  this  testimony 
for  the  offense  of  whl<A  they  convicted  the 
appellant  Involved  no  particular  malidooa 
Intent.  But  there  is  another  and  complete 
answer  to  any  objection  that  might  have 
been  here  made  to  this  evidence,  and  that  Is 
that  it  appears  that  no  objection  at  all  waa 
urged  at  the  trial  against  its  Introduction. 
The  same  condition  of  the  record  is  shown 
and  the  same  answers  may  be  made  "to  the 
contention  for  error  in  admitting  the  testi- 
mony of  Ed  Hamea.  Hames  testified  regard- 
ing stHne  "trouble"  that  appellant  had  had  a 
year  before  with  Lopes  over  cattle,  and  to 
having  heard  appelant  at  that  time  say  that 
be  would  UU  Lopes.  It  would  serve  cmly  to 
extend  this  opinion  to  an  unwarrantaUe 
length  to  take  up  with  more  detail  the  ob- 
jections urged  against  the  admlssitdllty  ot 
other  testimony,  or  to  allexed  misconduct  ot 
the  prosecuting  officers.  teaSiBumj  at 

which  complaint  Is  pointedly  made  was  r» 
celved  without  a  word  of  objection  firom  the 
defendant  at  the  trial  Statements  of  the 
prosecuting  attorneys,  whidi  it  is  claimed 
were  calculated  and  intended  to  impn^terly 
Influence  the  Jury,  were  not  objected  to  at 
the  time,  and  no  request  was  made  to  have 
the  court  Instruct  the  jury  to  disregard  them. 
The  prosecuting  officers  were  indeed  zealous 
in  their  endeavors  to  convict  the  defendant. 
The  introduction  of  an  American  flag  found 
about  the  neck  of  Lopez,  and  the  narrative 
of  how  it  had  been  the  subject  of  a  quarrel 
on  the  day  of  the  shooting  when  Lopez  was 
said  to  liave  declared  his  willingness  to  fight 
for  the  flag,  were  no  doubt  "uiake-weights." 
for  we  can  see  no  reason  wliy  the  flag  or  the 
Incident  referred  to  tended  to  establish  that 
Wilson  shot  Lopez  either  lawfully  or  unlaw- 
fully. Evidently  the  prosecutors,  from  the 
manner  of  their  examination  of  witnesses, 
took  the  view,  which  they  sought  to  Impress 
upon  the  jury,  that  Wilson  and  Knight  had 
not  the  right  to  attempt  the  arrest  of  Lopez 
and  Flores.  We  must  assume  that  the  in- 
structions of  the  court  were  heeded  by  the 
jury,  and,  as  before  noted,  these  Instruc- 
tions were  comprehensive  In  deflnlug  the 
rights  of  officers  as  our  law  declares  them 
to  be. 

[10]  It  Is  claimed  that  the  court  erred  la 
sustaining  objection  to  a  question  asked  ot 
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the  witness  Bailey,  wbo  waa  called  for  the 
defense.  Flores,  a  fellow  participant  with 
Lopez  In  the  disturbance  occurring  on  the 
day  Lopez  met  his  death,  while  testifying 
for  the  people,  was  asked  on  cross-examina- 
tion whether  Lopes  had  a  gun  at  the  time 
he  was  shot.  Flores  replied  in  the  negative, 
and  was  next  asked  whether  he  had  not, 
after  the  shooting,  told  Bailey  that  there  was 
a  gtin  found  at  the  scene  of  the  affray,  and 
that  It  was  Lopez's.  He  replied  that  he  had 
not  so  stated.  Bailey  was  interrogated  as 
to  the  alleged  statements  of  Flores.  The  rec- 
ord shows  the  examination  of  Bailey  on  this 
subject  to  bare  been  as  follows: 

"Q.  Did  you  in  the  presence  of  Frank  Flores 
and  his  mother  on  the  Indian  Reservation,  near 
Santa  Ynez,  on  the  night  of  the  30th  of  April, 
1917,  have  any  conversation  with  Frank  Flores 
about  a  gun?  A.  I  asked  Mr.  Flores  if  the 
gnn  that  Robles  picked  up  over  there  near 
where  the  light  occurred  was  his  gun.  He 
stated  that  It  was  not.  I  said,  'Do  yoa  know 
whose  gun  it  is?" 

"Mr.  Ford  (the  assistant  prosecator):  Jnst 
a  moment.    We  object  to  that  as  hearssy. 

"The  Court:   That  objection  is  sustained." 

The  objection,  we  think,  was  properly  sus- 
tained on  the  ground  stated  by  the  prosecut- 
ing officer. 

[11]  It  is  claimed  that  the  evidence  showed 
without  conflict  that  It  was  a  bullet  from 
Knight's  gun,  and  not  from  Wilson's  gun, 
that  killed  Lopez.  Knight  was  using  a  ^ 
caliber  gun,  while  Wilson's  gun  was  a  heavy 
.45  caliber  weapon.  The  testimony  of  the 
physician  who  examined  the  wound  In  Lo- 
pez's head  was  that  the  aperture  at  the  place 
of  exit  was  much  larger  than  the  aperture 
at  the  point  of  entrance.  There  was  testimo- 
ny [hat  the  bullets  used  In  Knight's  gun  were 
soft,  and  that  1:he  bullets  used  in  Wilson's 
gun  were  hard,  "steel-Jacketed."  The  de- 
fense produced  a  witness  who  qualified  aa 
an  expert  and  who  bad  had  experience  in 
army  hospitals,  and  had  also  made  certain 
tests  before  the  trial  with  guns  and  bullets 
of  the  kinds  used  by  Wilson  and  Knight.  The 
testimony  of  this  witness  waa  to  the  effect 
that  a  .45  caliber  bullet  such  as  was  used 
in  Wilson's  gun  would  produce  approximately 
the  same  size  of  hole  at  the  point  of  exit  as 
at  the  point  of  entrance,  and  that  the  kind 
of  bullet  used  In  Knight's  gun  would  pro- 
duce a  smaller  hole  at  the  point  of  entrance 
than  at  the  point  of  exit,  owing  to  the  fact 
that  the  bullet  was  softer  and  would  spread 
out  as  It  encountered  the  bone  on  the  oppo- 
site side  of  a  bead.  This  evidence  was  not 
conclusive  of  the  fact  that  a  bullet  from 
Knight's  gun,  and  not  from  Wilson's,  had 
passed  through  the  head  of  Lopex,  and  It  was 
still  left  for  the  jury  to  determine  under  all 
of  the  facts  laid  before  them  as  to  whether 
the  deadly  wonnd  had  been  Inflicted  hy  ap- 
pellant. 

The  law  as  stated  by  appellant's  counsel 
touching  the  right  of  peace  officers  to  use 
deadly  weapons  In  effecting  arrests  is  no 


doubt  correctly  set  forth  In  the  briefs.  In 
the  opening  paragraph  of  this  opinion  we 
hare  expressed  a  view  which  accords  with 
that  which  Is  given  exposition  In  the  author- 
ities cited  by  appellant  Tlie  difficulty  with 
appellant's  position  Is  that  be  leaves  out  of 
account  the  consideratlcm  that  there  was 
some  substantial  evidence  given  which  show- 
ed that  Wilson  acted  deliberately  and  with- 
out such  provocation  as  the  law  deems  stiffl- 
clent  to  Justify  an  officer  in  killing  a  person 
whose  arrest  on  a  charge  of  misdemeanor  he 
Is  attempting  to  accmnpllsb.  It  may  be  that 
that  testimony  was  untrue;  it  may  be  that 
the  shooting  was  an  accident  which  occurred 
while  Wilson  In  good  faith  was  using  only 
such  force  as  the  circumstances  reasonably 
justlOed  in  assisting  his  fellow  officer  In  the 
lawful  undertaking  of  arresting  a  disturber 
of  the  peace.  But  we  are  not  permitted  to 
substitute  our  Judgment  for  that  of  the  Jury, 
or  to  say  on  the  facts  that  the  verdict  should 
have  been  otherwise.  It  may  be  well  said 
that  any  error  of  a  fairly  substantial  na- 
ture might  be  sufficient  to  Justify  a  rever- 
sal of  the  case.  This  because  of  the  fact 
that  a  verdict  in  favor  of  the  defendant 
could  not  have  been  assailed  on  the  ground 
that  it  was  not  fully  supported  by  compe- 
tt-nt  evidence.  In  other  words,  any  sub- 
stantial error  would  make  It  appear  more 
readily  that  there  had  been  a  miscarriage  of 
Justice,  However,  we  have  searched  with 
great  diligence  through  the  record,  and  have 
examined  with  much  care  all  of  the  assign- 
ments of  error  jnade  by  counsel  in  their  brief. 
We  find  nothing  which  would  Justify  the  con- 
clusion that  defendant  was  not  given  a  fair 
trial,  or  that  he  was  denied  any  right  which 
the  law  guarantees  to  a  person  accused  of 
crime. 

The  Judgment  and  order  appealed  from  axe 
affirmed. 

We  concur:  OONRiBT,  P.  X;  WORKS, 
Judge  pro  tern. 

Ex  parte  DOWELL.   (Cr.  001.) 

(fMatriet  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  March  26.  19ia) 

1.  Criminai,  Law  ^=>241— Jtjbisdiction  of 
justick  of  the  peace— commtmb st. 

A  justice  of  the  peace  of  a  township  has  no 
authontv  to  commit  an  offender  to  the  custody 
of  the  cnief  of  the  police  of  Los  Angeles  city, 
commitmeDt  by  justice  of  the  peace  of  townships 
running  to  the  sheriff  of  the  county  and  not  to 
local  pohce  officers. 

2.  Cbiminal  Law  ^90(8)^uki8DICTion  of 
Justice  of  the  Peace— Police  Courts. 

Where  a  misdemeanor  is  admittedly  commit- 
ted within  the  city  of  Los  Angeles,  the  police 
courts  of  that  city  have  exclusive  jurisdiction 
under  St.  1913,  p.  469,  giving  exclusive  jurisdic- 
tion to  police  courts  of  the  cities  of  the  first  and 
one-half  class  of  all  misdemeanors  occurring 
within  the  city,  so  that  a  conunitment  issued  br 
the  Justice  of  the  peace  ot  a  township  on  an  oi- 
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feose  cfflnmitted  within  the  dtr  of  Lob  Angeles 

is  void. 

Application  by  Iiorton  L.  Dowetl  for  a  writ 
of  habeas  oorpua.  Petitioner  discharged. 

O.  B.  ladd,  of  Los  Angeles,  for  petitioner. 
Krwla  W.  Wldney,  City  Pros.,  and  W.  K. 
Crawford,  Deputy  City  Pros^  both  of  Los 
Angeles,  for  respondent 

JAMES,  J.  It  appears  by  the  return  made 
to  the  writ  that  petitioner  Is  held  in  custody 
by  the  chief  of  police  of  the  dty  of  Los  Ange- 
les under  a  writ  of  coniinltmeDt  issued  by 
the  Justice  of  the  peace  of  Malibu  township. 
This  commitment  shows  that  the  petitioner 
was  convicted  of  the  crime  of  battery  and 
sentenced  to  serve  a  term  of  90  days  in  the 
city  prison.  Petitioner  bases  his  demand  to 
be  released  from  custody  on  two  contentions, 
namely:  (1)  The  Justice  of  the  peace  of  Mal- 
ibu township  has  no  authority  to  commit  a 
person  to  the  custody  of  the  chief  of  i>oUce  of 
Los  Angeles  city;  (2)  that  the  Justices*  conrt 
of  Mallbu  township  has  no  Jurisdiction  of  a 
misdemeanor  committed  within  the  limits  of 
the  city  of  Los  Angles  because  exclusive  Ju- 
risdiction to  try  all  such  offenses  Is  conferred 
by  legislative  enactment  npon  the  police 
courts  of  such  city. 

[1,  2]  We  are  not  pointed  to  the  authority 
of  any  provision  of  statute  or  charter  showing 
uny  right  In  a  Justice  of  the  peace  of  a  town- 
ship to  commit  an  offender  to  the  custody 
of  the  chief  of  police  of  Los  Angeles  dty. 
Commitments  issued  by  justices  of  the  peace 
of  townships  run  to  the  sh«1ff  of  the  county 
and  not  to  local  police  oflBcers.  While  we 
think  that  Ilia  petitioner  la  Improperly  held 
by  respondent  because  of  the  lack  of  authority 
In  the  Justice  to  commit  to  that  particular 
otQcer's  custody,.  It  might  be  questionable 
whether  the  order  to  be  made  herein,  grant- 
ing the  first  contention  of  petitioner  to  be 
well  founded,  dionld  be  that  he  should  be 
dlschai^ed  absolutely  from  custody  or  re- 
manded to  the  court  having  jurisdiction  of  the 
cause  for  furUier  proceedings.  However,  In- 
volved in  the  second  contention  Is  the  ques- 
tion as  to  whether  the  Justice's  oonrt  of  Hal- 
Ibu  township  had  any  jurisdiction  of  the 
charge  npon  which  petitioner  was  convicted. 
By  general  statute  of  tlie  L^slaCnre  (Stats. 
1913,  p.  469),  exclusive  Jurisdiction  Is  given 
to  police  courts  In  cities  of  the  first  and  one- 
half  class  (Los  Angeles)  of  all  misdemeanors 
occurring  within  the  city.  T^at  the  Legisla- 
ture has  the  right  to  vest  exclusive  Jurisdic- 
tion In  police  courts  of  misdemeanors  arising 
within  the  limits  of  the  cities  Is  held  in  Union 
Ice  Co.  V.  Rose,  11  Cal.  App.  357,  104  Pac. 
1006,  and  cases  therein  cited.  Ex  parte  Dolan, 
128  Cal.  460,  00  Pac.  1094,  dted  by  respond- 
ent, does  not  deny  to  the  Legislature  the  right 
we  have  ascribed  to  It,  but  holds  only  that 
the  dty  charter  may  not  do  tile  same  thing. 


As  the  misdemeanor  with  whldi  petitioner 
was  charged  was  admittedly  committed  with- 
in the  presoit  limits  of  the  dty  of  Los  Angel- 
es, we  think  that  the  police  courts  of  that 
dty  only  had  jurisdiction  of  the  offense.  It 
follows,  therefore,  that  the  commitment  Is- 
sued by  the  Justice  of  the  peace  of  Malibu 
township  Is  without  force  and  Is  void. 

It  is  ordered  that  petitioner  be,  end  he  here- 
by is,  disdiarged  from  the  custody  of  the  dilef 
of  poUoe  of  Los  Angeles  dty. 

We  concur:  CONRET,  P.  J.;  WORKS, 
Judge  pro  tem. 


NEW  ENGLAND  EQUITABLE  INS.  CO.  T. 
CHICAGO  BONDING  &  SURETY  CO. 
ec  al.    (Civ.  2175.) 
(District  Court  of  Appeal.  First  District,  Cali- 
fornia.  March  26,  1918.) 

1.  CoNTBACTs  «s»306(4)  —  BnzLDiHO  Coir- 

TBACTS— ABAHDOHiaRT  BT  SVBCOITTRAOTOm 

— Notice. 

Where  contract  between  principtl  contrac- 
tor and  subcontractor  provided  that  If  subcon- 
tractor should  delay  work,  the  contractor  might 
proceed  therewith  if  after  three  days'  notice  to 
prosecute  the  work  subcontractor  doem  not  do 
so,  00  notice  was  required  to  antiiorise  oontrae- 
tor  to  complete  work,  where  subcontractor  en- 
tirely abandoned  contract. 

2.  Pbincipal  and  Subett  ^^82(2)— Building 
CoNTBACi«—NoNFEBFOEiiAKCB— Damages. 

Where  snbcontractw  abandons  work  and 
owner  completing  the  Job  deducted  the  coat 
thereof  from  amount  payable  principal  con- 
tractor under  his  contract,  the  principal  con- 
tractor was  damaged  to  the  extent  of  such  de- 
duction, and  can  recover  audi  damages  from 
subcontractor's  bondsmen. 

3.  Costs  «=:3260(1>— Damages  roR  Frivolous 
Appeal.  . 

Where  an  appeal  Is  obviously  for  purpose 
of  delay,  the  court  may  Impose  additional  dam- 
ages for  taking  a  frlvoloua  appeal. 

Appeal  from  -Superior  Court,  City  and 
County  of  San  Frandsco;  James  M.  Sea- 
well,  Judge. 

Action  by  the  New  England  Equitable  In- 
surance (Company,  a  corporation,  against  the 
Chicago  Bonding  &  Surety  Cfnnpany  and  an- 
other. Judgment  for  plaintiff,  and  defendant 
named  appeals.  Affirmed. 

Watt,  Miller,  Thornton  ft  Watt,  of  San 
li'ranclsco,  for  appellant.  Samnd  Enigtat  and 
F,  Eldred  Boland,  both  at  San  Frandsco,  for 
respoudoit 

ZOOK.  Judge  pro  tem.  PlalntUTs  assignor, 
one  Carr,  entered  into  a  contract  with  the 
regents  Of  the  University  of  Callfomia  to 
build  a  dassroom  at  Etavis,  and  sublet  the 
portion  of  his  contract  to  defendant  Mac- 
donald,  taking  a  bond  from  defendant  snr^ 
ty  company  for  Macdcmald's  faithful  per- 
formance of  his  contract.  Macdouald  aban- 
doned the  work,  wbereupcoi  Carr  proceeded 
to  do  it  himself,  but  later,  becoming  financial- 
ly embanassed,  was  unable  to  finish  tbe 
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work,  and  the  regents  took  It  OTer,  completed 
the  Job,  and  deducted  the  cost  thereof, 
amounting  to  $1,409,  from  the  moner  payable 
to  Carr  nnder  his  contract.  On  this  state  of 
facts  plaintiff  had  Judgment  against  defend- 
ant surety  company  for  $750,  the  full  amount 
of  Its  bond. 

[1]  But  two  points  are  presented  on  this 
appeal.  The  contract  provided  that  in  the 
event  that  Macdouald  should  delay  the  work 
Carr  might  prosecute  It  "if  same  Is  not  done 
after  three  days*  notice."  It  is  claimed  that 
Carr  did  not  give  this  notice  before  proceed- 
ing with  the  work  after  Macdonald's  aban- 
donment, and  that  the  surety  was  thereby  re- 
lieved from  liaUllty.  As  was  expressly  held 
by  this  court  in  Baclgalupl  t.  Phoenix  Bldg., 
etc..  Co.,  14  GrI.  App.  632,  639,  112  Pac.  892, 
notice  is  unnecessary  where  the  contractor 
entirely  abandons  the  coub-act,  whldi  the 
trial  court  expressly  found  to  be  the  fact  In 
the  case  at  bar. 

[2]  App^lant's  only  other  contrition  Is 
that  because  Carr  did  not  himself  complete 
the  work,  lie  was  not  Injured  by  Uacdonald's 
failure  to  do  the  work.  The  owner  did  com- 
plete the  work,  at  an  actual  and  reasonable 
cost  of  1925.50,  and  as  this  amount  was  de- 
ducted from  the  amonnt  to  be  paid  to  Carr 
on  his  contract  it  is  obvious  that  he  was 
damaged  to  the  extent  of  this  deduction. 

[3]  The  appeal  In  this  case,  as  in  another 
case  appealed  by  the  same  defendant  at  this 
term  of  court.  Is  obviously  without  merit, 
and  we  are  satisfied  that  the  same  was  taken 
for  the  purpose  of  delay.  We  are  of  the 
opinion  that  the  Judgment  should  be  affirmed, 
and  that  the  plafntiff  should  recover  from 
the  defendant  surety  company  the  sum  of  $60 
as  damages  for  a  frivolous  appeal.  It  is 
therefore  so  ordered. 

We  ooncor:  K&RBIGAN,  J.;  BBASLX, 
Judge  pro  ton. 


LOBBBTT  &  DEAN  r.  OAKLAND,  A.  ft 
SLBY.   (Civ.  2298.) 
(District  Court  of  Appeal.  First  District,  Oali- 
fomia.   March  29,  1918.) 

L  Stbeit  Bailboaus  «S9103(3)— Last  Cleab 
CHAifCB  Rule— KnowLEDOE  of  Dahqeb. 

A\Tiere  motorman  slowed  down,  thinking 
plaintiff's  truck  was  going  to  cross  the  tracks, 
but  speeded  up  when  be  saw  tbe  truck  slow 
down,  assuming  that  it  would  stop  before  it 
reached  the  track,  the  last  clear  chance  doc- 
trine did  not  applr  ;  actual  knowledge  of  plain- 
tiff's danger  being  necessary. 

2.  Appeai.  and  Ebbob  €=»1071(5)— Habhlkbs 
Ebbob— Immaterial  FiNniNGs. 
An  erroneous  finding  that  plaintiff  could 
have  avoided  collision  with  a  street  car  by 
turning  his  truck  to  the  right  or  left  was  im- 
material, where  plaintiff  was  negligent  in  not 
having  control  of  the  truck  when  approaching 
the  crossing. 

Aiipeal  from  Superior  Court,  Alameda 
County ;  Everett  J.  Brown,  Judge. 


Action  by  Lobbett  &  Dean,  a  corporation, 
against  the  Oakland,  Antloch  &  Eastern  Rail- 
way, a  corporation.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

B.  D.  Marx  GreeDi^  of  BeilitiUff,  Greene  & 
Sinclair  and  Barry  J.  Golding,  of  Statn  Fran- 
cisco, fmr  appellant  Snook  ft  Church,  of 
Oakland,  tat  reapcmdent 

ZOOK,  Judge  pro  tern.  This  Is  an  action 
for  damages  arising  out  of  a  collision  between 
plalntifTs  motor  truck  and  an  interurban 
train  of  the  defendant,  as  a  result  of  which 
plaintiff's  truck  was  badly  damaged.  The 
scene  of  the  accident  was  at  the  crossing  of 
Shafter  avenue,  over  which  defendant  has 
a  right  of  way,  and  Cavour  street.  In  the 
dty  of  Oakland.  The  crossing  Is  at  grade, 
and  both  streets  are  practically  level  at 
that  point.  I^ere  was  practically  no  con- 
flict of  evidence  upon  the  trial,  and  the  facts, 
briefly  stated,  are  as  follows:  Plaintiff's 
driver,  who  admitted  that  he  was  perfectly 
familiar  with  the  crossing  in  question  and 
bad  frequently  seen  trains  ot  the  defendant 
pass  by  at  that  pcdnt,  was  driving  a  five-ton 
truck,  loaded  with  ro<A,  westerly  along  Ca- 
Tonr  street,  at  tbe  rate  of  about  tight  miles 
per  boar,  about  the  maximum  st>eed  of  the 
machine  when  loaded.  When  about  88  feet 
from  the  crosalng;  he  threw  out  his  dutch,  and 
after  be  bad  gone  about  8  feet  farther,  he  saw 
defendant* a  train  approaching.  He  immedi- 
ately put  on  both  brakes  in  an  endeavor  to 
sttqji,  but  was  cftrried  by  theamomentum  of 
the  heavy  load  to  a  point  2  feet  fnnn  the 
nearest  rail  of  defendant,  and  within  the  In- 
terference line  ot  ttie  train.  He  made  no  en- 
deavor to  turn  to  the  right  or  left  along 
Shatter  avenue,  altbou^  titie  court  expressly 
found  that  by  so  doing  he  could  ea^  have 
avoided  the  collision.  Defendant's  motwman 
testified  that  he  first  saw  the  truck  when 
about  30O  feet  from  the  crossing;  he  Im- 
mediately put  on  the  air  brake  in  order  to 
stop  and  let  the  truck  cross  ahead  of  him, 
and  could  have  brought  the  train  to  a  stand- 
still before  it  reached  the  crossing ;  but,  see- 
ing tbe  truck  slowing  down,  be  speeded  up 
the  train  upon  the  assumption  that  the  trudc 
would  stop  In  time.  When  he  finally  saw 
that  the  truck  was  In  danger,  be  was  unable 
to  stop  the  train  In  time  to  avoid  a  collision. 
Upon  this  state  of  facts,  the  court  found  that 
both  plaintiff's  driver  and  defendant's  motor- 
man  were  negligent,  and  gave  Judgment  in 
favor  of  defendant  upon  the  ground  of  plain- 
tiffs contributory  negligence. 

[II  Appellant's  main  contention  is  that, 
conceding  its  own  negligence,  the  case  Is  one 
for  the  application  of  the  last  clear  chance 
rule,  but  we  are  of  the  opinion  that  this 
claim  Is  not  well  founded.  The  motorman's 
negligence,  If  any,  lay  In  his  feeding  up 
the  train  after  having  slowed  down,  and  the 
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reason  given  by  him  tor  doing  so  was  his 
erroneous  assumption  that  the  truck  would 
stop  before  it  reached  the  crossing.  He  bav- 
Ing  shown  a  reasonable  degree  of  care  In 
slowing  down  but  a  moment  before,  when 
he  thought  the  truck  was  going  to  cross,  it 
Is  only  reasonable  to  accept  his  statemrait 
that  he  thought  any  danger  was  passed  when 
he  ^)eeded  up  again.  Under  these  circum- 
stances, there  being  no  other  evidence  as  to 
the  state  of  the  motorman's  mind,  the  plain- 
tiff has  wholly  failed  to  establish  one  of  the 
principal  conditions  precedent  to  the  appli- 
cation of  the  rule  la  question,  namely,  actual 
knowledge  on  the  part  of  defendant's  serv- 
ant of  the  [lerllons  position  of  the  truck. 
Appellant's  claim  that  the  last  clear  chance 
rule  applies  where  the  defendant  is  in  pos- 
session of  facts  from  which  a  reasonable 
man  would  infer  that  plaintiff  was  In  peril, 
although  he  may  not  have  actual  knowledge 
of  such  peril,  Is  based  upon  a  single  sentence 
contained  In  the  opinion  of  the  Supreme 
Ckturt  In  Arnold  v.  San  Francisco-Oakland 
Tenninal  By.,  164  Pac  7f^  That  the  lan- 
guage relied  on  was  Inadvertently  used  in 
that  case  is  apparent  from  the  recoit  case 
of  Collins  T.  Marsh,  169  Pac.  389,  where  it  la 
said  that: 

"It  is  weU  settled  in  this  state  that  the  'last 
clear  chance*  rule  does  not  apply  where  the  de- 
fendant was  not,  but  should  have  been,  aware 
of  the  plaintiff's  danger." 

[2,  3]  Appellant's  only  other  contention  la 
that  the  finding  of  the  court  that  plaintlfTs 
driver  conld  h&ve  turned  to  either  idde  and 
avoided  the  collision  Is  not  supported  by 
the  evidence.  Inasmuch  as  plaintiff's  driver 
was  clearly  negligent  In  not  having  his  truck 
under  control  when  approaching  the  cross- 
ing, this  finding  Is  immaterial  and  not  necea- 
sary  to  support  the  Judgment. 

The  Judgment  la  affirmed. 

We  concur:  KERRIGAN,  J.;  BBASLT. 
Judge  pro  tern. 


MAGHADO  T.  MAOHADO.   (CIt.  237B.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  March  80,  1918.) 

1.  Homestead  «=»97(1)  —  EsTABUBHifENT  — 

Bi'RDEK  or  Proof. 
Wife  in  divorce  suit  claiming  homestead  has 
burden  of  showing  declaration  and  recording  of 
her  homestead,  and  that  she  then  resided  on  the 
property. 

2.  EVIDENCE  «=>5S9— Weighs— CoNFLiCTiNO 
Testimony. 

Where  party's  testimony  was  conflicting 
and  uncertain,  the  court  was  justified  in  re- 
solving it  against  her. 

8.  Divorce  «=3287— AppoanowiNo  pBOPB&rrr 
—Scope  or  Inquibt. 
Wbere  court  apportioned  property  In  di- 
vorce suit,  and  plaintiff  on  retrial  awarded  by 
Appellate  Court  introduced  testimony  as  to  val- 
ue and  character  of  properties  of  the  parties, 
the  court  conld,  without  going  bey<md  the  is- 


sues, make  a  new  appomonmeiit,  and  set  adda 
previous  orders. 

4.  New  Tbial  New,  toL  9  Key-No.  Se- 

ries—Pboceedihos—Eitect  ON  Judgment. 
Proceedings  on  motion  for  new  trial  are  in- 
dependent of  the  judgment 
C.  Divorce  <e=»2S4  —  Appkai.  — >  New  Tbxai. 
— Eetect  on  Judgment. 
In  divorce  suit,  plaintUTs  appeal  from  a 
judgment  apportioning  the  property  did  not 
deprive  the  court  of  jarisdictton  to  modify  the 
judgment  on  motion  for  new  trial,  wliich  was  an 
independent  proceeding. 

Appeal  from  Superior  Court,  Santa  Clara 
County;   J.  R.  Welch,  Judge. 

Suit  for  divorce  by  Maria  Machado  against 
Frank  It.  Machado.  Vtcnn  the  judgment  im- 
dered,  and  order  denying  new  trial  on  con- 
dition, plaintiff  appeals.  Affirmed. 

See,  also^  26  Cal.  App.  16,  l«i  Pac.  738; 
81  CaL  App.  878.  160  Paa  684. 

Beggs  k  McC(nnlah,  of  San  Joa^  and  Joseph 
Rafael,  of  San  Francisco,  for  appellant.  C. 
L.  Wltten,  of  San  Joee,  It  V.  Bums,  of  Moun- 
tain View,  and  F.  H.  Bloomlns^a^,  of  San 
Jose,  for  reepondent 

BEASLY,  Judge  pro  tem.  This  action 
was  begun  in  1913.  Plaintiff  had  judgment 
for  divorce  on  the  ground  of  cruelty,  and 
included  in  the  judgment  also  was  a  settle- 
ment of  property  rights,  to  which  she  ob- 
jected, and  she  appealed  from  the  latter  part 
of  the  judgment  and  was  granted  a  new 
trial  of  the  issues  regarding  property.  The 
superior  court  retried  those  Issues,  and  again 
adjusted  the  property  ri^ts  of  the  parties. 
In  this  latter  judgment  it  determined  that 
what  is  known  as  the  Guth  ranch  was  sep- 
arate property  of  the  defendant,  and  what  la 
known  as  the  Alviso  ranch  was  partly  sep- 
arate and  partly  community  property,  and 
awarded  to  the  defendant  as  his  separate 
property  40/63  of  the  Alviso  randb,  and,  de- 
termining that  23/63  thereof  was  community 
property,  gave  the  defendant  an  even  half  of 
that  The  court  also  added  a  provision  to 
the  judgment  that  the  defendant  should  pay 
¥50  a  UMHith  to  the  plaintiff  for  the  period 
of  six  m<»itli8,  and  set  aside  all  prevloos  or^ 
ders  regarding  alimony  and  support  for  plain- 
tiff. It  also  decreed  to  be  void  a  homestead 
which  the  plaintiff  claimed  on  the  Alviso 
ran<dL  TbQ  plaintiff  appealed  from  this 
judgmnit  on  the  IStb  day  of  November,  1916. 
Thereafter,  npon  the  hearing  ot  a  motion  for 
a  new  trial,  and  on  the  10th  day  of  Decem- 
ber, 1916^  the  court  made  an  ordw  modifying 
tbls  judgment  so  as  to  award  to  the  plaintiff 
149/888  of  the  AlvlsQ  tantih  Instead  of  the 
23/126  thereof,  that  la  to  say,  one-half  of 
24/63  thereof,,  awarded  her  In  tbe  Judgment 
The  condition  of  tbe  r^sal  to  grant  a  new 
trial  to  the  plaintiff  on  the  property  issues 
was  that  the  defendant  sbonld  acc^t  this 
latter  division  of  the  Alviso  nncb,  which  be 
did.   The  plaintiff  again  appealed  from  this 
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latter  Judgment  as  to  property  rli^ts,  and 

from  this  order. 

[1,  2]  Her  first  contention  l8  that  the  order 
holding  her  homestead  void  and  refusing  to 
set  it  apart  Is  unsupported  by  the  evidence. 
The  burden  of  showing  not  only  the  declara- 
tion of  the  homestead  and  the  recording  of 
the  declaration,  bnt  also  of  showing  that  she 
was  a  resident  npon  the  property  at  the  time 
the  declaration  was  made  and  recorded,  rest- 
ed upon  the  plaintiff.  Apprate  v.  Faure,  121 
Cal.  486,  63  Pac.  917.  Her  testimony  is  ^e 
only  evidence  upon  this  point,  and  It  is  con- 
flicting and  very  uncertain,  indeed  difficult  to 
understand ;  and  therefore*  the  trial  court 
was  Justified  in  finding  that  that  portion  of 
her  testimony  whl(^  showed  that  she  was 
not  residing  upon  the  property  at  the  time 
of  the  declaration,  but  had  abandoned  it,  was 
true.  This  being  so,  that  finding  is  support- 
ed by  the  evidence. 

[3]  The  plaintiff's  next  contention  is  tliat 
that  part  of  the  judgment  at  the  second  trial, 
providing  that  all  orders  theretofore  made 
for  the  payment  of  alimony  and  for  the  sup- 
port of  the  plaintiff  should  be  vacated,  was 
outside  the  Issues  of  the  case,  In  that,  as  It 
1b  claimed,  no  issue  had  been  raised  on  this 
matter  and  no  evidence  introduced  by  either 
party  relevant  thereto.  But  evidence  was  In- 
troduced oD  the  question  of  the  value  and 
character  of  the  property  of  the  parties,  the 
very  purpose  of  this  evldrace  being  to  se- 
cure a  Just  apportionment  thereof  b^ween 
the  parties.  This  Justified  the  court  la  setr 
ting  aside  Its  former  orders  and  in  making 
a  new  Judgment  np<m  this  subject  Indeed 
It  Is  Impossible  fOr  us  to  see  what  oth» 
purpose  the  appeal  of  the  plaintiff  upon  the 
subject  of  property  rights  subserved  except 
this. 

[4,  B]  The  appellant's  third  contMitltm  Is 
that  her  appeal  from  the  Judgmmt  of  No- 
vember 9,  1916,  deprived  the  trial  court  of 
Jurisdiction  to  modify  that  Judgment  on  mo- 
tion for  a  new  trial.  But  It  has  been  the 
consistent  practice  of  the  courts  of  this  state 
to  Insist  upon  the  acceptance  of  modificHtlons 
In  Judgments  as  a  condition  of  refusing  a 
new  trial.  The  proceedings  upon  motion  for 
a  new  trial  are  Independent  of  the  Judgment. 
Hayne  on  New  Trial  and  Appeal,  §  2.  None 
of  the  cases  cited  by  the  appellants  seems  to 
be  a.  case  where  the  court  made  it  a  condi- 
tion of  refusing  a  new  trial  that  a  modifica- 
tion of  the  judgment  be  assented  to-  Pash- 
glan  V.  StephenMn,  10  Cal.  App.  .10,  100  Pac. 
1075.  was  a  case  where  a  judgment  was 
modified  without  a  motion  for  a  new  trial, 
or  at  least  no  proceedings  for  a  new  trial  ap- 
pear In  the  record.  In  Shay  v.  Chicago  Clock 
Co.,  Ill  Cal.  549,  44  Pac.  237,  a  diminution 
of  the  record  was  suggested  at  the  bearing 


of  the  appeal  to  bring  up  a  document  pur- 
porting to  be  a  Judgment  nunc  pro  tunc. 
This  nunc  pro  tunc  judgment  does  not  ap- 
pear to  have  t>een  made  upon  motion  for  a 
new  trial.  The  same  state  of  the  record  Is 
foxmd  In  Reynolds  v.  Reynolds,  67  Cal.  176, 
7  Pac.  480.  The  plalntifTs  motiwi  for  a  new 
trial  was  pending.  It  was  an  independent 
proceeding  of  which  the  trial  court  had  Ju- 
risdiction. Hayne  on  New  Trial  and  Ai>- 
peal,  I  2.  The  appeal  did  not  deprive  the 
trial  court  of  its  authority.  The 'court  made 
an  order  on  the  hearing  of  this  motion  for 
a  new  trial  that  if  the  defendant  should  con- 
sent to  a  modification  of  the  Judgment  the 
motion  would  be  denied ;  otherwise  It  would 
be  granted.  The  consent  was  given  and  the 
motion  denied.  The  fact  that  this  order  was 
made  after  an  ai^>eal  had  been  taken  did  not 
deprive  the  court  of  authority  to  make  it,  as 
It  was  a  proper  order  in  the  proceeding  for 
a  new  trial.  Besides,  it  does  not  seem  prop- 
er to  permit  the  plaintiff  to  complain  of  this 
modification  because  it  was  altogether  In 
her  favor. 

The  fourth  contention  of  the  appellant  is 
that  the  court  erred  In  finding  that  all  the 
personal  property  and  the  Guth  ranch  were 
the  separate  property  of  the  defendant,  and 
that  the  defendant  had  a  ¥4,000  separate  es- 
tate in  the  AlvlBo  ranch. 

It  would  serve  no  useful  purpose  to  review 
the  figures  by  whl(^  the  court  undertook  to 
follow  the  Issues  and  profits  of  the  large 
business  which  the  defendant  owned  as  his 
separate  property  at  the  time  of  his  marriage 
to  the  plaintiff,  and  of  the  changes  In  per- 
sonal property  and  the  Investmont  and  rein- 
vestment of  money  which  took  place  between 
his  marriage  and  tbe  beginning  of  this  ac- 
tion for  divorce.  It  is  sufficient  to  say  that 
the  evidence  supports  the  court's  finding 
upon  these  points. 

The  fifth  contratlon  of  the  plaintiff  Is  that 
she  should  have  been  given  more  Qian  oue- 
half  of  the  community  property.  Leaving 
out  of  account  the  $50  a  month  allowed  the 
plaintiff  for  six  months  It  may  be  said  that 
the  trial  court  was  exercising  Its  discretion 
as  to  the  division  of  this  community  prop- 
erty, and  we  cannot  say  that  It  abused  Its 
discretion  In  making  the  division  as  it  did. 
The  circumstances  of  the  case  presented 
many  difficulties  In  the  division  and  appor- 
tionment of  the  property  of  the  parties ;  and 
the  case  Itself  is  an  illustration  of  the  rule 
that  the  trial  court  must  be  given  some  lati- 
tude to  use  Its  own  Judgment  in  such  mat- 
ters. 

The  Judgment  Is  affirmed. 

We  concur:  EEDEUUGAN.  J.;  ZOOS,  Judge 
pro  tem. 
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PEOPUS  T.  PRAYSIER.    (Cr.  675.) 

(District  Coart  of  Appeal,  Fint  District,  Cali- 
fornia.  March  25,  1918.) 

1.  Witness  «=s>370(l)~IicPBA.cHifEnT. 

Conoeding  arresting  oOcet  mi  hontile  to 
accused,  such  matters  went  to  his  credibility, 
but  did  not  conclnriTely  show  that  his  testi- 
mony or  that  ot  witnesses  secured  bj  him  was 
false. 

2.  2UP1  «S951(5)— BriDSNCK— Wbioht. 

Where  prosecutrix  testified  that  she  told  ar- 
resting officer  of  the  rape  in  order  to  avoid  be- 
ing punished,  but  did  not  say  that  her  story  was 
false,  snch  matter  went  to  her  credibility,  but 
if  believed  by  the  jury  her  testimony  was  suffi- 
cient upon  which  to  rest  convictioo. 

3.  Indictment  and  Infobmation  ®=:>1T6— Is- 
sues AND  PROOF^Tllia  OP  OfFENSK. 

Failure  to  prove  the  exact  day  and  hour  of 
the  cnme  is  not  fatal,  where  aocoaed  is  not 

prejudiced  thereby. 

4.  Rape  ^59(12)— IN8TBUCTIOK8—FAIZ.UBB 
TO  Make  Complaint. 

It  is  not  error  to  refuse  instructions  that  if 
prosecutrix  made  no  complaint  of  the  alleged 
crinte  the  jury  should  view  her  failure  to  do  so 
as  a  suspicious  circumstance  indicating  that 
her  story  was  false. 

6.  CBiifiNAi  Law  «=3785(8)— iNSTBtJOrioirs— 
Caution. 

The  jury  in  prosecution  for  rape  was  suffi- 
ciently cauti<»ied  by  instroctian  that  a  charge  of 
rape  is  easy  to  make  and  difficult  to  disprove; 
that  testimony  of  a  child  of  tender  years  such  as 
prosecutrix  ought  to  be  viewed  with  care  and 
caution ;  and  that  evidence  in  sucb  case  must 
be  weighed  with  utmost  care  and  without  bias 
or  prejndice. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Dunne, 
Judge. 

Louis  Praysier  was  convicted  of  statutory 
rape,  aud  he  appeals  from  the  Judguaent  and 
order  denying  motlCHi  for  new  triaL  Af- 
firmed. 

A.  O.  Kean«,  oC  San  FranclBtM^  for  appel- 
lant V.  S.  Webb,  Atty.  Got.,  and  Jcba  H. 
Klordan,  Depaty  Atty.  Gax.,  tw  the  Peo- 
ple. 

KERBIOAN,  J.  Hie  defendant  was  cod- 
Ticted  of  the  crime  of  statutory  rape.  This 
appeal'  is  from  that  Judgment  and  from  an 
order  denying  bis  motion  for  a  new  trlaL 

The  defendant  was  a  gardener  making  his 
living  by  growli^  and  sdllng  vegetables  in 
Snn  Fraudsco.  His  garden  lay  In  tbe  center 
of  a  city  block  shut  In  by  fences  and  dwell- 
ings. Into  ttiat  somewhat  secluded  place 
custwners  often  sent  their  children  to  buy 
vegetables.  Without  elaborating  the  revolt- 
ing details  It  will  suffice  to  say  that  accord- 
lug  to  the  testimony  of  the  prosecutrix,  a 
girt  12  years  of  age,  she  went  to  the  defend- 
ant's garden  one  day  In  September,  1916,  and 
was  there  ravished  by  the  defendant.  As  is 
unfortunately  often  the  case  In  prosecutions 
of  this  character,  tbe  testimony  relied  upon 
by  the  state  is  not  as  satisfactory  as  might 
be  desired.  This,  perhaps,  Is  Inevitable;  ^e 


prosecution  was  unable  to  fix  tiie  time  of  the 
day,  whether  In  the  forenoon  or  afternoon, 
nor  tbe  day  of  the  week  nor  the  date  on 
which  the  assanlt  occurred  nearer  than  that 
it  was  some  time  three  or  fonr  weeks  before 
Labor  Day.  Tbe  prosecutrix  testified  that 
immediatdy  after  the  assault  she  went  home, 
but  said  nothing  to  her  mother  about  tbe  un- 
usual occurrence,  and  straightway  went  out 
to  play  with  some  chums  and  forgot  the  mat^ 
ter;  Indeed  she  thought  no  more  abfmt  it 
until  the  arresting  tjOcer  called  oa  her  one 
day  at  school,  wboi,  to  av<rid  being  "put 
away"  until  she  was  21  years  of  age,  during 
which  time  she  would  not  see  her  father  and 
mother,  she  told  the  officer  the  story  subse- 
quently related  bf  her  In  court. 

With  refi|>ect  to  the  arresting  ofSosr  It  ap- 
pears that  on  the  day  before,  or  not  more 
than  three  days  before,  the  arrest  of  the 
defendant,  he  bad  visited  the  defendant's 
garden,  and  flndlng  there  a  Uttle  girt,  tbe  de- 
faidont,  and  a  wwDan,  drove  the  d^endant 
aud  the  wiKBao  from  tlie  premlaas,  took  the 
girl  Into  a  shack  near  by,  and  queatloned  her 
coaeBTalng  her  relations  with  the  defendant. 
Falling  to  find  tb^  Incrimlnatliig  he  took 
hn*  to  ber  home  and  told  her  to  stay  away 
fn»n  the  d^endant.  Tbe  same  night  the  de- 
fendant, the  woman  above  moitloned,  and  the 
tether  of  the  Uttle  girl  aaied  at  pcdlce  head- 
qnarters  and  eomplalned  of  the  treatment 
to  which  the  1^1  had  hem  subjected.  Mot 
more  than  three  days  thereafter  tbe  same 
officer  Quratloned  the  prosecutrix  and  caused 
tbe  presuit  diarge  to  be  brought  against  tbe 
defoidant. 

[1, 2]  Conceding  that  the  offlc»  m^  have 
been  hostile  to  the  defendant,  It  ttf  course 
does  not  follow  that  his  testimony  was  false, 
or  that  he  attonpted  to  induce  the  fwosecu- 
trlx  to  tratl^  folsely.  As  to  ber  teettnimiy. 
while  she  stated  that  she  told  the  offlcw  tbe 
story  about  the  assault  in  order  to  avoid  be- 
ing punished,  still  abe  did  not  testify  that 
she  bad  related  a  false  story  against  the  de- 
fendant, nor  can  we  craiclnde  that  she  did  so. 
^e  criticism  of  these  witnesses  Is  as  to  s 
matter  going  to  the  weight  and  credibility 
to  be  given  their  testlmouy,  which  are  consid- 
erations for  the  jury.  We  cannot  say  from  a 
review  of  the  entire  record  that  tbe  evidence 
of  the  prosecution  was  inherently  Improbable. 
Tbe  most  .that  can  be  said  is  that  Its  truth 
was  open  to  suspicion.  If  believed  by  the 
jury  It  was  sufficient  to  support  their  ver- 
dict and  the  judgment. 

[31  Passing  to  the  next  point,  there  are, 
no  doubt,  cases  where  a  defendant  In  making 
his  defense  would  be  seriously  embarrassed 
by  the  failure  of  the  prosecution  to  definite- 
ly fix  the  date  of  the  sU^jed  crime;  but  It 
does  not  appear  that  this  defendant  was 
prejudiced  by  such  failure  in  this  case.  The 
prosecutrix  gave  the  date  of  the.  assault  as 
nearly  as  slie  conld;   and  Ote  case  i^lls 
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wlthtn  tbe  g^eral  rule  that  the  proof  need 
not  show  that  the  offense  was  committed  on 
the  day  named  in  tbe  cbarglns  paper.  Peo- 
ple V.  Squires,  99  Cal.  327,  33  Pac.  1092;  Peo- 
ple V.  AUen,  144  Cal.  298,  77  Pae.  M8. 

[4]  The  court  committed  no  error  in  refus- 
ing to  give  an  instruction  to  the  effect  that, 
If  the  jury  found  from  the  evidence  that  the 
prosecutrix  made  no  complaint  of  the  alleg- 
ed act  of  the  defendant,  they  should  view 
such  failure  as  a  suspicious  circumstance  in- 
dicating that  her  story  was  a  fabrication' 
People  V.  Jacobs,  16  Gal.  App.  478,  117  Pac. 
610. 

[B]  We  think,  too,  that  the  jury  were  suf- 
ficiently cautioned  by  the  court  in  the  in- 
struction advlaing  them  in  efTect  that  a 
charge  of  rape  is  cme  easy  to  make  and  diffi- 
cult to  disprove;  that  the  testimony  of  a 
child  of  tender  years  "such  as  the  prosecut- 
ing witness  here"  ought  to  be  viewed  with 
great  care  and  caution;  and  that  the  evidence 
In  a  case  of  this  kind  was  to  be  weighed 
with  the  utmost  care,  without  bias  or  prej- 
udice. People  V.  Currie,  16  Cal.  App.  731, 
117  Pac.  941;  People  v.  Liggett,  IS  Cal.  App. 
367,  123  I^c.  225.  ISie  Jury  were  fully  and 
fairly  Inatrocted  In  every  phase  of  the  law 
apidlcable  to  the  facts  of  tbe  case. 

BespecUng  a  remark  made  by  tbe  fcrlal 
Judge  of  which  complaint  Is  made  by  the  ap- 
pellant, it  was  directed  'to  counsel  daring 
a  cUscusslMi  as  to  the  admission  of  c«taln 
evidence.  It  was  qnite  hannles^  It  did  not 
amount  to  miacmdnct  Counsel  must  have 
taken  this  view  of  it  at  the  time  It  was  made, 
for  he  did  not  assign  it  as  misconduct  or  re- 
quest the  appropriate  admonition. 

Hie  Judgmoit  and  order  are  affirmed. 

We  concur:  BEASLY,  Judge  pro  tern.; 
ZOOK,  Jndge  pro  tem. 


VERDI  E»  V.  STOIiL.   (Gv.  2496.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   March  23,  1918.) 

Afpbai.  and  Bkbob  «=»766— Bbieps— Statb- 
MENT  Of  Case— Sufficiency. 
Though  in  default  of  comi>liance  with  Code 
dv.  Proc.  8  953c,  reqairlog  printing  of  ports  of 
the  record  for  appeal,  judgmeat  appealed  from 
mast  be  affitmea.  The  mere  fact  that  appel- 
lant's brief  on  appeal  iasufficientl^  printed  such 
portions  of  the  record  as  be  desired  to  call  to 
the  attention  of  the  court,  so  as  not  fully  to  com- 
ply with  the  statute  did  not  require  dismissaL 

Appeal  from  Superior  Cour^  Kern  County ; 
Milton  T.  Farmer,  Judge. 

Action  by  Marie  Yerdier  against  T.  J. 
Stoll.  Judgment  for  plalntitf,  defendant  ap- 
peals, and  plaintiff  moves  to  dismiss  tbe  ap- 
peal. Hotitm  denied. 


B.  J.  Hudson,  of  BakersQeld,  for  appellant. 
Alfred  Siemon,  of  Bakerafield,  for  respond- 
ent 

WOUKS,  Judge  pro  tem.  The  respondent 
moves  to  dismiss  the  appeal  on  the  ground 
that  the  appellant  has  not  complied  with  that 
portion  of  section  953c  of  the  Code  of  Civil 
Procedure  to  the  effect  that,  In  filing  briefs 
on  an  appeal,  the  parties  must  "print  in 
their  briefs,  or  In  a  supplement  appended 
thereto,  such  [tortions  of  the  record  q6  tliey 
desire  to  call  to  the  attention  of  the  court." 

The  reproductions  of  parts  of  the  record, 
made  in  appellant's  brief,  are  very  mea- 
ger; perhaps  we  might  even  assert,  from 
the  inspection  we  have  made  of  the  brief  for 
the  purposes  of  the  present  motion,  that  they 
are  insufficient  to  present  the  merits  of  the 
case  for  our  consideration,  when  we  come  to 
dispose  of  tbe  appeal.  That,  however,  Is  far 
from  saying  that  the  appeal  should  t>e  dis- 
missed. The  printing  of  parts  of  the  record 
in  the  briefs,  under  section  953c,  involves  a 
coualderaUe  expense,  and  it  may  be  that,  In 
individual  cases,  counsel  have  entered  and 
will  enter  Into  understandings  designed  to 
obviate  the  necessity  of  printing.  This 
might  be  done,  for  Instance,  through  a  state- 
ment of  a  case  in  one  brief,  with  an  expre.>«8 
aasoit  to  its  correctness  in  the  opposing 
brief.  For  us  to  dismiss  appeals  for  an  ap- 
par^t  Insufficiency  et  an  appellant's  brief 
In  ttie  particular  now  insisted  upon,  in  any 
case,  would  lay  down  a  rule  depriving  liti- 
gants of  the  rjgl^  to  fully  and  satisfactorily 
state  an  agreed  case  In  their  briefa  without 
the  printing  required  by  tbe  sectl<m  now 
under  consideration.  We  must  take  this  oc- 
casion, however,  to  reiterate  the  eetaWished 
rule,  BO  many  times  eftated  by  the  Suprone 
Court  and  by  this  court,  tbat,  in  default  of  a 
compliance  with  the  terms  of  section  953c 
by  appellants,  the  Judgments  from  which 
tbey  api>eal  must  be  affirmed,  unless,  indeed, 
a  compliance  with  the  section  is  obviated  by 
such  a  condition  of  the  briefs  as  is  abovp 
mentioned.  The  dangers  of  a  departure  from 
the  requlremaits  of  section  953c  are  illus- 
trated by  a  quotation  from  our  opinion  in 
Sou.  Cal.  Iron  A  Steel  Co.  v.  Maler,  172  Pac. 
615,  No.  2115,  decided  March  15,  1918: 

"There  is  only  a  typewritten  transcript  of  the 
record.  The  quotations  from  pleadings  and 
from  evidence,  as  printed  in  the  briefs,  are  less 
complete  than  tbe;  should  have  been.  But  by 
piecing  t<^ether  a  scrap  found  in  one  brief  with 
other  scraps  found  here  and  there  -  in*  other 
briefs,  together  with  positive  admissions  of  fnct 
by  counsel,  we  find  enough,  although  barely 
enough,  material  for  a  decision  on  the  merits. 
It  is  a  daoKerous  practice  for  attorneys,  in  pre- 
paring their  briefa,  to  neglect  the  provisions  of 
section  963c,  Code  of  Civil  Procedure." 

The  motion  Is  denied. 

We  concur:  CONRBT,  P.  J.;  JAMES,  J. 
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BAY  SHOBB  LATINDRT  CO.  t.  INDUS- 
TRIAL ACCIDENT  COMMISSION  OF 
CALIFORNIA  et  al.   (Civ.  1822.) 
(DUtrict  Court  of  Appeal,  TUrd  District,  Cali- 
fornia.  March  20.  1918.) 

1.  Mabteb  and  Sebvant  *=9380— Workmen*b 
cohfemsation  act  —  "wliifol  miscon- 
DUCT." 

An  experienced  lauztdrymaii,  who  while  op- 
erating a  wringing  machine  removed,  for  a  deB- 
nite  purpose  and  contrary  to  Workmen'a  Com- 
pensati<m,  Iii8araDC&  and  Safety  Act  ^t.  1913, 
p.  279)  H  65.  02.  67.  a  guard  which  be  knew 
wag  provided  for  his  safety,  was  chargeable 
with  "willful  misconduct"  within  section  12, 
8ubd.  3,  and  could  not  recover  for  resulting  in- 
juries; the  removal  of  the  guard  being  inten- 
tional, deliberate,  and  willftil,  because  done  for 
a  definite  purpose,  and  also  a  misdemeanor  un- 
der sectiouH  55  and  67, 

pB^.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Willful 
Misconduct.] 

2.  MAerrsB  and  Skbtant  «e»848— Wobkhen's 

COUPENBATION  AOX—PBBSUVPTION— "WILL- 
FUL." 

It  must  be  presumed  that  in  Workmoi's 
Compensation,  Insurance,  and  Safety  Act,  | 
12,  subd.  S,  as  to  willful  misconduct  barring  re- 
covery, the  Leeislatare  had  In  view  the  defini- 
tion of  "wllUur  as  found  in  Pen.  Code,  |  7,  be- 
ing a  purpose  to  do  an  act,  witliout  necessarilr 
intenmng  to  vidata  a  law  or  injnra  auodier. 

Proceedings  under  Workmok's  CompeDsa- 
tlon  Act  by  Paul  Yenller  against  the  Bay 
Shore  Laundry  Company.  FrMn  an  award 
of  the  Indnstrial  Accident  Commisalon  for 
oppllcantt  the  company  makes  appUcatiim 
for  writ  ct  review.  Order  awardlnf  ocmk- 
pensatlon  annulled. 

O.  F.  Lanmelater,  of  San  Francisco,  for 
petitioner.  Chris.  M.  Bradl^,  of  San  Fran- 
cisco, for  respondents. 

BTTRNETT,  J.  The  commission  awarded 
one  Paul  Verdler  compensation  in  the  sum  of 
$675  for  Injuries  received  while  in  the  em- 
ployment of  petitioner,  and  the  question  in- 
volved herein  Is  whether  said  commission 
exceeded  its  jurisdiction  in  making  said 
award.  In  fact,  the  only  question  In  dispute 
before  us  Is  whether  the  applicant  is  charge- 
able with  "willful  misconduct"  within  the 
contemplation  of  the  Workmen's  Compensa- 
tion, Insurance,  and  Safety  Act  (Stat.  1913, 
p.  279). 

[1]  Subdivision  3  of  section  12  of  said  act 
excludes  from  Its  beneficial  provisions  every 
case  where  the  injury  Is  proximately  caused 
"by  willful  misconduct  of  the  injured  em- 
ployd."  As  to  this,  the  law  was  changed  In 
1917,  but  the  amendment  did  not  take  effect 
until  January  1,  1918.  and  It  is  not  diluted 
that  the  said  Btatnte  of  1018  la  applicable 
to  the  case  at  bar. 

There  is  herein  no  controversy  as  to  the 
facts,  but  the  whole  argument  revolves 
around  the  conclusion  of  the  commission  tliat 
the  applicant  was  not  guilty  of  willful  mis- 
conduct Tli^  view  of  the  caaa  taken  by  fbe 


commission  may  be  had  from  the  foUowinc 

findings : 

"That  said  injury  arose  out  of  and  in  til* 
course  of  said  employmmt,  was  proximately 
caused  thereby,  and  occurred  while  the  employ< 
was  performing  service  growing  out  of  and  in- 
cidental to  the  same  as  follows:  His  minor  band 
and  arm  were  accidentally  caught  in  a  wring- 
ing machine  which  the  employ^  was  operating 
while  it  was  in  motion  and  while  the  safety 
guard  thereto  attached  was  not  in  a  position 
to  prevent  such  an  accident.  •  •  •  That 
the  operation  of  said  wringing  machine  in  said 
manner  was  not  in  deliberate  violation  of  an 
enforced  rule  of  instruction  made  by  the  employ- 
er for  the  protection  of  the  employ^,  and,  al- 
though careless  and  negligent,  it  was  not  in- 
trinsically reckless  or  foolhardy.  That  the  said 
injury  was  not  proximately  caused  by  willful 
misconduct.'' 

It  la  to  be  observed  that  the  commlastoo 
does  not  find  what  caused  the  safety  guard 
to  be  displaced.  The  evidence  herein  shows 
that  the  arollcant  himself  displaced  it  while 
the  machine  waa  In  motion.  There  la  no 
dispute^  also^  that  he  did  this  intentionally. 
It  was  not  tbe  result  of  thonghUeamesa,  in- 
advertence, accident,  foi^tfulness,  or  stress 
of  emergency.  Nothing  of  that  kind  la 
claimed.  Indeed,  the  tmly  attempted  excuse 
is  that  he  thought  he  might  gain  8«ne  time 
and  that  he  had  seen  other  employes  do 
likewise.  To  remove  the  covering  It  was 
necessary  to  manipulate  a  lever,  and  this 
was  done  by  Verdier  thoughtfully  and,  we 
may  say,  deliberately.  Neither  Is  there  any 
finding  that  ,the  removal  of  the  guard  con- 
tributed to  the  accident  and  was  therefore 
a  proximate  cause  of  the  injury.  But  as  to 
the  evidence  of  that  there  can  be  no  possible 
dispute.  If  the  guard  had  been  in  place,  tbe 
applicant  would  not  have  been  hurt  There 
were,  Indeed,  two  conditions  or  circumstanc- 
es inseparably  connected  with  the  injury. 
One  was  that  Verdier's  foot  slipped  from  the 
brake,  thereby  causing  him  to  lose  his  bal- 
ance and  fall  toward  tbe  revolving  machine, 
and  the  otiicr  was  the  fact  that  said  machine 
was  exposed  to  contact  with  his  hand  In 
consequence  of  the  removal  of  said  guard. 
If  either  of  these  conditions  had  not  been 
present  and  co-operating,  the  injury  to  the 
hand  and  arm  would  have  been  avoided.  It 
Is  plain,  therefore,  that  the  removal  of  the 
covering  had  a  proximate  causal  connection 
with  the  injury  and,  Indeed,  this  Is  not  dis- 
puted. 

It  was  found  that  the  act  of  the  applicant 
was  not  "In  deliberate  violation  of  an  en- 
forced rule  or  Instruction  made  by  the  em- 
ployer for  the  protection  of  the  employ*." 
As  a  fact  this  is  partly  true,  but  it  carries 
an  erroneous  Implication.  The  act  of  remoT- 
Ing  the  guard  was  "deliberate,"  but  there 
was  no  "enforced  rule  or  Instruction  of  the 
employer."  However,  It  Is  plain  that  no 
such  rule  or  instruction  was  required.  This 
safety  device  was  furnished  by  the  «nployer 
for  the  protection  of  the  employ^.  Tbe  very 
object  was  to  prevent  such  accidents,  and  Its 
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purpose  was  well  known  to  the  an^cant. 
wbo  was  an  ezperloiced  workman,  baring 
beak  engaged  in  tbat  line  tor  20  years,  and 
being  entirely  familiar  with  the  use  of  such 
device.  There  is  no  contention  that  lie  did 
not  fuUy  comprehend  the  signlflcance  of  ite 
use  and  the  danger  attending  Its  operation 
vlthoat  the  coYeriag.  The  applicant  conld 
not  bare  been  better  informed  if  specific  in- 
stractlon  liad  been  Uvea.  H«  must  bave 
known  that  this  protection  was  furnished 
for  his  safety,  and  bow  important  it  was 
tbat  he  should  not  rCTiove  it  while  the  ma- 
chine was  In  (Operation.  The  commlsBlon 
does,  Indeed,  find  tbat  be  was  "careless  and 
negligent."  but  not  gidlty  of  willful  miscon- 
duct. In  this  connection,  it  Is  admitted  by 
respondents  that  he  is  properly  cha^eable 
with  misconduct,  but  it  is  claimed  that  it 
lacks  the  element  of  willfulness  contemplat- 
ed by  the  statute.  The  contention  Is  that 
there  must  be  a  "mens  rea."  a  condition  of 
mind  bordering  upon  crlmlnaUty,  to  justify 
the  commlsMon  or  the  court  in  repodiadng 
his  claims  for  compmsation.  In  aivport  of 
the  petition  this  qnotatlim  is  made  tn»n  In 
re  Bums,  216  Mass.  8,  105  N.  B.  601: 

"Willful  DUBCondQct  is  much  more  than  mere 
negligence  or  even  grosB  culpable  negligence, 
*    *   *    conduct  of  a  quasi  criminal  nature." 

Attention  is  called,'  also,  to  what  was  said 
in  Dlestelhorst  t.  Industrial  Accident  Com- 
mission, 32  Oal.  App.  771,  164  Pac.  44,  as 
follows: 

"May  not  a  person,  altbouKh  guilty  of  an  in- 
fraction of  an  order  given  for  bis  protection, 
show  that  at  the  time  he  was  uDtnindful  of  the 
order  and  that  his  act  was  the  result  of  inat- 
tention and  thoughtlessness  and  without  any 
tmI  purpose  to  be  contumacious." 

The  doctrine  of  the  foregoing  decisions 
may  be  fully  indorsed  and  accepted,  but  it 
is  difficult  to  see  what  comfort  is  thereby 
afforded  to  the  applicant  herein.  The  Com- 
pensation Act  of  1913,  g  56,  provides; 

"No  employs  shall  remove,  displace,  •  *  • 
destroy  or  carry  off  any  safety  device  or  safe- 
guard furnished  and  provided  for  use  in  any 
employment  or  place  of  employment,  or  inter- 
fere in  any  way  with  the  use  thereof  by  any 
other  person,  or  interfere  with  the  use  of  any 
method  or  process  adopted  for  the  protection  of 
any  employs  in  such  employment,  or  place  of 
employment,  or  fail  or  neglect  to  do  every  other 
thing  reasonably  necessary  to  protect  the  life 
and  safety  of  sach  emploj^." 

Section  07  of  said  act  provides: 
"Krery  employer,  employ^  or  other  person 
who,  eitiier  individually  or  acting  as  an  officer, 
agent  or  emplorS  of  a  corporation  or  other 
person,  violates  any  safety  provision  contained 
m  sections  fifty-two,  fifty-three,  fifty-four  or 
fifty-five  of  this  act,  or  any  part  of  any  such 
pruvisfon,  or  who  shall  fail  or  refuse  to  comply 
with  any  such  provision,  or  any  part  thereof, 
or  who,  directly  or  Indirectly,  knowingly  in- 
duces another  so  to  do  is  gnll^  of  a  misde- 
meanor." 

It  is  to  be  observed,  furthermore,  that  re- 
spondaits,  said  oommlgBlonnv,  by  virtue  of 
the  authority  conferr^  upon  the  commlsaion 
by  said  compaisatlon  act,  made  and  issued 
certain  laundry  safety  onlers*  effectlTe  Au- 


gust 1,  1916,  In  which  the  following  ia  pro- 
vided: 

"(a)  All  extractors  most  be  equipped  with 
metal  guards  which  must  entirely  cover  the 
openings  to  the  outer  shelL  The  guard  must 
always  be  knit  in  poritlon  irtien  the  ertractor 
is  in  motion." 

Section  62  of  said  act  provides  that  ev»y 
&axploY6  shall  obey  and  comply  with  the  re- 
qnirements  of  the  safety  wders  of  the  com- 
misalm.  Hence  it  cannot  be  disputed  tbat 
V«rdler  was  .guilty  of  a  crime  when  he  re- 
moved the  guard,  and  that  he  knew  that  his 
act  was  likely  to  result  in  injury  to  himself. 
The  Hassadrasetts  case,  therefore,  doM  not 
save  him.  We  hare  already  aeea  that  there 
is  no  room  for  the  application  of  the  Dlestel- 
hwst  decision. 

[3]  Uoreow,  there  can  be  no  doubt  that 
the  miactmduct  of  Verdler  was  willful  within 
the  meaning  of  the  statute.  The  definitkm 
of  the  term  la  found  in  the  Code,  and  it  must 
be  presumed  Hut  in  said  Ccnnpensatlon  Act 
the  Legislature  had  in  view  that  definition. 
Section  7  of  the  Penal  Oode  provides : 

"The  word  'willfully,'  when  applied  to  the 
Intent  with  which  an  act  is  done  or  omitted, 
implies  simply  a  purpose  or  willingness  to  com- 
mit the  act,  or  make  the  omission  referred  to. 
It  does  not  require  any  intent  to  vi(rfate  law,  or 
to  injure  another,  or  to  acquire  any  advantage." 

Tbat  Verdler  had  a  wUUngness  and  pur- 
prae  to  commit  the  act  of  removing  the  guard 
is  beyond  questlim.  Vrom  the  act  Itself  such 
premimpttoi  would  follow,  but  he  makes  It 
certain  by  his  testimony  as  to  why  be  per- 
fumed the  act.  It  la  not  required  to  show 
tbat  Uie  injured  person  committed  the  wrong- 
ful act  maliciously  to  prevent  hla  recovery. 
If  the  X«gialatuxe  had  so  Intended  it  would, 
of  courae,  have  so  provided.  It  was  denned 
proper  to  exclude  one  who  was  guilty  oi  In- 
tentimial  or  wiUful  wrongdoing,  and  if  we 
are  to  regard  tbe  facta  in  this  case  and  the 
plain  ordinary  significance  of  the  terms  em- 
ployed by  the  Legislature,  It  must  be  held 
tbat  the  mipUcant  her^  is.  in  the  excluded 
c)as& 

In  brief,  the  situation  is  this:  Vernier's 
act  constituted  a  misdemeanor  and  was  there- 
fore of  a  criminal  nature.  According  to  bis 
testimony  he  praformed  said  act  for  a  defi- 
nite purpose.  It  was  therefore  intentional, 
delib^ate,  and  willful.  Furthermore,  he 
was  an  experienced  laundryman,  and  under- 
stood the  construction  and  (^ration  ot  the 
mechanism.  He  realized  that  it  was  a  hli^- 
speed  machine  and  dangerous ;  he  knew  that 
tiie  guard  was  provided  for  his  protection 
and  to  prevKit  accidents,  and  that  If  he  re- 
moved it  the  danger  of  accidrait  was  greatly 
increased.  l%ere  was  no  good  reason  for  his 
act.  In  fact,  the  only  excuse  trffered  him 
was  that  be  thought  he  might  save  time  and 
he  had  seen  other  auployfis  do  the  aame 
thing.  No  such  ^Qtlanatlon  could  be  accept- 
ed as  satii^ctory  by  any  court.  If  he  ia  to 
be  exonerated  for  a  reasm  like  that,  the  in-o- 
vialon  at  the  statute  becomes  a  meaningless 
and  empty  phrase.   Besldea,  we  may  add. 
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that  It  Is  quite  apparent  that  be  would  not 
hare  saved  any  appreciable  time  by  removing 
the  guard  while  the  machine  was  in  motlMi, 
08  the  performance  of  that  act  required  only 
a  fraction  of  a  second. 

Indeed,  the  case  is  covered  and  controlled 
by  the  decision  of  the  Supreme  Ckrart  in 
Great  Western  Power  Co.  v.  PHIsbnry,  170 
Cal.  180,  149  Pac.  86^  and  Fidelity  &  Deposit 
Co.  T.  Industrial  Accident  Com.,  171  Cal.  728. 
IM  Pac.  834.  L.  R.  A.  19180,  908.  In  the  for- 
mer it  is  fadd  that: 

"A  workman  who  violates  a  reasonable  mle 
made  for  his  own  protection  from  serions  bod- 
ily injury  and  death  is  guilty  of  misconduct 
and  that  where  the  workman  deliberately  violat- 
ed the  rule  with  knowledge  of  its  violation  be  in 
guilty  of  willful  miscondnct" 

Therein  the  willful  misconduct  consisted 
In  handling  "hot"  electrical  wires  without 
the  use  of  rubber  gloves,  contrary  to  an  ex- 
press rule  of  the  employer.  In  the  other 
case  the  Supreme  Court  held  that  the  em- 
ploye was  guilty  of  willful  mlscmiduct  where 
he  met  his  death,  while  engaged  in  his  em- 
ployer's business,  from  the  overturning  of  an 
automobile  driven  by  him  In  violation  of  the 
slate  motor  vehicle  act  fixing  a  speed  limit 
of  30  miles  per  hour. 

As  suggested  by  petitioner,  these  two  cases 
represent  two  different  classes  of  offenders; 
the  first,  where  tbe  provision  breached  by 
the  employ^  Is  contained  In  a  private  rule 
or  reflation  of  the  employer.  In  this  class 
the  «xip1oy6  must  have  actual  knowledge  of 
the  existence  of  the  rule,  and  must  be  bound 
to  obey  it  to  make  his  willful  breach  thereof 
willful  misconduct.  The  second  class  repre- 
sented by  the  Fidelity  Case,  supra,  is  where 
the  provision  breached  is  embodied  in  a  pub- 
lic statute.  In  this  class  the  employ^  is 
charged  with  knowledge  of  the  provision,  and 
the  breach  thereof  is  willfnl  misconduct  as  a 
matter  of  law.  The  case  herein  manifestly 
belongs  to  this  latter  class.  It  may  be  added 
that  there  was  not  even  an  attempt  made  to 
dispute  the  presumption  that  the  applicant 
had  knowledge  of  the  existence  of  the  statute 
and  relations  in  reference  to  safety  devices. 

We  do  not  feel  called  upon  to  c<msider  spe- 
cifically all  the  cases  cltfed.  The  essential 
principles  herein  Involved  are  well  settled, 
and  we  feel  constrained  to  hold  that  the  or- 
der awarding  compensation  was  beyond  the 
jurisdiction  of  the  commlsslMi,  and  It  Is 
therefore  annulled. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


BBANDBS  T.  SUPBRIOR  COURT  IN  AND 
FOR  SANTA  BARBARA  GOUNTX. 
(Civ.  2613.) 

(IMetrict  Conrt  of  Appeal,  Seetnid  District, 
CaHfomia.   Mardi  22,  1018.) 

CONTBMPT    ^=32S— SeBVJCB  OT  OaOBB. 

Before  a  party  can  be  brought  into  con- 
tempt for  not  complying  with  an  order  of  court, 
ancb  order  must  be  served  upon  him. 


Original  application      Sorali  A.  Bnndea 

for  a  writ  of  review  to  review  an  order  <jt 
the  Superior  Court  of  the  State  of  Califor- 
nia In  and  for  the  County  of  Santa  Barbara, 
adjudging  her  guilty  of  contempt  Order  an- 
nulled. 

B.  F.  Thomas,  of  Santa  Barbara,  fbr  peti- 
tioner. Thompson  &  Robertson,  of  Santa 
Barbara,  and  Robert  M.  Clarke,  of  Loa  An- 
geles, for  respondent 

WORKS,  Judge  pro  tem.  The  petitioner 
was  granted  a  divorce  from  her  husband,  H. 
L.  Brandes.  The  interlocutory  decree  was. 
in  part,  to  the  effect  that  Brandes  should 
make  certain  conveyances  of  real  and  per- 
sonal propeity  to  petitioner,  and  that  "at  the 
time  of  the  executlcm  and  deliveiy"  of  su<^ 
conveyances  the  petitioner  atioald  deliver  to 
a  certain  bank  a  certain  sberiirs  certiflcate 
of  sale  by  her.  Upon  the  all^tUHi  that 
be  bad  himself  cnnplied  with  the  decree, 
Brandes  Initiated  a  proceeding  for  contempt 
of  court  against  p^ttraier  on  the  gnnmd 
that  she  had  not  detlvered  np  the  certiacate 
of  sale.  In  the  affidavit  which  Instltated  the 
proceeding,  Brandes  averred  that  a  ct^iy  of 
the  decree  had  been  served  on  petitioner,  and 
that  demand  lud  bem  made  upm  her  to 
comply  with  its  terms.  In  an  answering  af- 
fidavit, petitioner  alleged  that  the  decree  was 
never  served  upon  her,  and  that  no  demand 
bad  ever  been  made  that  she  dellv^  up  the 
certificate  of  sale.  Upon  the  Issues  thus 
framed  the  trial  court  found  with  the  peti- 
tioner, but,  nevertheless,  It  made  its  order 
adjudging  her  guilty  of  contempt  It  Is  this 
order  which  Is  sou^t  to  be  annulled  in  the 
present  proceeding. 

The  action  of  the  trial  court  was  errone- 
ous. "Before  a  party  can  be  brought  Into 
contempt  for  not  complying  with  an  order 
of  court,  such  order  must  be  served  upon 
him."  Hennessy  v.  Nlcol,  105  CaL  138,  142, 
88  Pac.  649,  850. 

The  order  is  annulled. 

We  eoncnr:  CONREY,  P.  J.;  JAHE8,  J. 


In  re  BIAGGI.    (Civ.  2383.) 

(Dbtrict  Court  of  Appeal,  First  District,  Cal- 
ifornia. April  1.  1918.   Rebearinc  Ikenied 
by  Supreme  Court  May  31,  W1&) 

1.  Attobnet  and  Client  ^==>5i,  57  —  Dia- 

BARMENT— Fin  DINGS. 

FindinKfl  are  not  required  in  proceedings 
for  disbarment  of  an  attorney  at  law;  but 
they  are  not  prohibited,  anj,  wnen  present,  are 

Eroperly  a  part  of  the  record  which  the  appel- 
ite  court  may  review. 

2.  Attosnet  and  C1.IENT  <g=>56 — Obdkb  op 

SUBFENSIOH— PaeJU  DGMENT. 
Part  of  order  suspeDding  attomrv  from 
practice,  requiring  disbarment  at  the  end  of  two 
years  at  another  hearing,  probably  before  an- 
other judge,  and  on  other  evidence  of  additioB- 
al  conduct  involving  moral  turpitude,  was  Im- 
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proper,  as  an  attempt  to  locjndga  and  prede- 
termioe  matters  not  D^ore  the  ooart  wben  the 

order  was  made. 

3.  AtTOBNBT  and  CiOSNT  «=>56  —  OSDEB  ow 

SuspENSion— InvAUA  Past— DiSREOAaD  as 

SuBPLuaaeB. 
Where  the  latter  part  of  the  trial  court's 
order  suspending  an  attorney  at  law  from  prac- 
tice for  five  years,  with  the  privilege  to  apply 
for  reinstatement  at  the  end  of  two  years, 
which  was  invalid  as  an  attempt  to  prejudge 
him  on  evidence  of  additional  conduct  inv<^ving 
moral  turpitude,  could  be  separated  from  the 
firat  part  of  the  order,  which  was  certain,  and 
met  all  the  reqairements  of  a  final  judgment, 
it  might  be  disregarded  as  mrpluaage. 

4.  ATrounvr  and  Ouent  4=»30— ADVXKns- 
iNG  TO  Pbocube  Divobcb— Statute. 

The  oooduct  of  an  attorney  at  law  in  pub- 
lishing  in  newspapers  of  general  circulation  an 
adveruaement  reading,  with  bla  name :  "At- 
torneys. •  •  •  Divorce,  Probate,  and  Crim- 
inal T^w  Sly  Specialties.  Notary  Puldic.  Con- 
sultation Ptee**— was  contrary  to  and  in  viola- 
tion of  Poi.  Code,  I  158a,  making  a  miademean- 
or  advertising  to  proeive  dlTorce,  or  to  act  as 
attorney  in  any  suit  for  alimony  or  dlTorce,  etc 

Appeal  from  Sup^or  Court,  Santa  Clara 
County;  Cnrtis  D.  Wilbur,  Judge. 

In  the  matter  of  the  proceedings  for  the 
dlsbarmeDt  of  William  R,  Bla^.  From  an 
order  of  Buap^slon  from  practice,  respond- 
ent ai^als.  Judgment  modified,  and,  as 
modified,  affirmed. 

J.  P.  Fitzgerald,  of  San  Jose,  for  appel- 
lant C.  L.  Wltten  and  Clarence  C.  Goolidge, 
both  of  San  Jose,  and  L.  D.  Bohnett,  of  Camp- 
bell, for  respondent 

PER  CURIAM.  This  Is  an  aiq)eal  from  an 
order  made  by  the  trial  court,  after  a  trial 
and  hearing,  wherein  it  was  adjudged  and 

decreed : 

"That  William  R.  Biaggi.  the  respoodeot  be 
Buapuded  from  the  practice  of  law  for  the 
period  of  five  years.  That  at  the  end  of  two 
years  respondent  may  apply  to  be  reinstated, 
and  that,  if  it  be  proved  to  the  satisfaction  of 
the  court  at  that  time  that  the  respondent  has 
fully  and  fairly  complied  with  the  order  of  sus- 
pension, and  has  not,  directly  or  indirectly,  or 
by  any  subterfuge  whatsoever,  practiced  or  at- 
tempted to  practice  law,  either  by  securing  as- 
signments of  causes  of  actttm  to  himself,  or  in 
any  other  manner,  then,  in  that  event,  that  the 
respcmdent  be  restored  to  the  roll  of  attor- 
neys. On  the  other  band,  at  the  end  of  two 
years^  if  it  shall  appear  to  the  court  that  he 
has  directly  violated  the  order  of  court,  or  lieen 
guilty  of  any  additional  conduct  involving  mor- 
al turpitude,  that,  at  that  time,  an  order  of 
permanent  dwtarment  be  entered  by  the  court. 
In  the  event  that  the  court  ia  not  satis&ed  by 
the  showing  made  by  the  respondent  at  the  end 
of  two  years,  and  does  not  permanently  disbar 
the  respondent  in  accordance  herewith,  then,  in 
that  event  tbe  order  of  suspension  shall  con- 
tinue in  force  for  the  entire  period  of  five  years." 

[1]  It  ia  contended  that  In  proceedings  for 
Boapenalon  or  dlsbarmoit,  the  Jndgmoit  or 
order  alionld  fliedfy  the  particular  charge 
or  accusation  upon  whitdi  the  attorney  was 
disbarred  or  snepended.  The  rule  contend- 
ed for  is  applied  ehlefiy  to  coutenH>C  proceed- 
ings, wb«e  summary  action  has  been  taken 
without  the  fonnallties  of  accusation,  an- 


swer, etc.,  and  where  the  record  OMislsts  of 
tbe  order  of  suspension  alone.  In  re  Short- 
ridge,  5  Cal.  App.  379,  90  Pac.  478;  Ex  parte 
Henshaw,  73  CaL  497,  15  Pac.  10;  State  t. 
Watklns,  3  Ha  480;  Crltes  t.  State,  74 
Neb.  687,  105  N.  W.  469.  It  has  been  held 
that  where  the  aocosaUm  In  a  disbarment 
proceeding  charges  certain  facta,  which  show 
conspiracy,  and  prays  that  accused  be  found 
guilty  and  be  disbarred,  the  final  wder  of  the 
court  that  the  application  of  plaintiff  shall 
be  granted  Is  a  snfBetent  finding  of  the  guilt 
of  the  accused ;  the  court  sayli^  that: 

"There  being  but  one  charge.  It  ia  dear  from 
the  record  that  d^endant  was  founj  guilty  of 
that  charge."  State  t.  Howard,  112  Iowa,  2S6» 
83  N.  W.  975. 

The  record  before  this  court  includes  the 
accusation,  answer,  findings,  and  Judgment. 
The  findings  state  specifically  the  particular 
charges  upon  which  the  judgment  in  question 
is  predicated,  and,  while  findings  are  not  re- 
quired in  proceedings  for  disbarraent  (Matter 
of  Danford,  157  Cal.  426,  108  Pac.  322),  they 
are  not  prohibited,  and,  whra  present,  are 
properly  a  part  of  the  record  which  thin 
court  may  review  (In  re  Wharton,  114  Cal. 
867,  46  Pac.  172,  65  Am.  St.  Bep.  72). 

[2,  3]  It  is  urged  that  the  Judgmrat  Is  con- 
ditional, and  therefore  void.  The  Code  de- 
fines a  judgment  to  be : 

"The  final  determination  of  the  rights  of  the 
Mrties  in  an  action  or  proceeding."  Code  Civ. 
Proc.  i  577. 

"If  a  Jodgmoit  though  upon  the  merits  or  de- 
termining some  substantial  rights,  leaves  neces- 
sary further  judicial  action  before  the  rights  of 
tbe  parties  are  settled  it  is  not  final."  Freeman 
on  Judgments  (4th  Ed.)  vol.  1,  1 16. 

That  part  of  the  court's  order  which  re- 
quires the  respondent's  disbarment  at  the 
end  of  two  years,  at  another  hearing,  before 
another  Judge,  most  probably,  and  upon  oth- 
er evidence  of  additional  conduct  involvinf; 
moral  turpitude,  rouat  be  held  to  be  an  at- 
tempt to  prejudge  and  predetermine  matters 
not  before  the  court  at  the  time  the  present 
order  was  made.  Consolidated  Mining  Co. 
T.  Huff,  Kan.  406,  63  Pac.  442.  There  Is 
no  difficulty,  however,  In  separating  the  lat- 
ter part  of  the  court's  order  from  the  first 
part,  which  decrees  that  William  Blaf^l  be 
suspended  from  the  practice  of  law  for  the 
period  of  five  years,  with  the  privilege  of  ap- 
plying for  reinstatement  at  the  end  of  two 
years.  That  decree  is  certain,  and  meets  all 
the  requiremimts  of  a  final  judgment  and 
hence  the  latter  part  of  the  order,  which  is 
invalid,  may  be  disregarded  as  surplui^age. 
Philbrook  v.  Newman  (C.  C.)  85  Fed.  139. 

[4]  The  trial  court  found  on  ami^e  evidence 
Oiat  Biaggi  appeared  before  the  superior 
court  of  Santa  Clara  county  as  attorney  In 
the  matter  of  certain  adoption  proceedings, 
and  falsely  stated  to  that  court  that  the  fa- 
ther of  tbe  minor  dilld  in  question  had  never 
taken  any  interest  whatever  in  said  child, 
and  that  Biaggi  did,  at  that  time,  "intentlon- 
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ally,  wUlfoUy,  bnowlDely,  and  fraudulenUy 
conceal"  from  the  court  the  fact  that  the 
ftittaer  was  then  endeaTorlng,  in  an  action 
before  another  departnient  of  the  same  court, 
to  obtain  the  cnstody  of  the  child;  and,  fur- 
ther, that  from  the  month  of  October,  1911, 
up  to  Frf>ruary  22,  1916,  Bia^  caused  to  be 
published  in  certain  newspapers  of  general 
drculatlon  an  advertisement  reading: 

"ATT0KNBT8 
*'Wm.  R.  Biaggl.   Mvorce,  Probate  and  Crimi- 
nal Law  My  Specialties.     Notary  Public 
Consultation  Free.    426-27  Bank  of  San 
Jose  BldK.    Pltone  San  Jose  1638." 

The  court  properly  held  that  apptilant's 
conduct  in  thna  adrertlBlng  was  contrary  to 
and  In  Tlolatlcm  of  the  prorlstons  of  section 
IGOa  of  the  Penal  Code.  This  disposes  of  all 
ot  the  points  worthy  of  discussion. 

The  Judgment  herdnbefore  set  forth  shall 
bp  modified,  to  read  that  WUIlam  R.  Blaggl. 
the  respfmdrat,  be  suspended  from  the  prac- 
tice of  law  tor  the  period  of  Are  years;  that 
at  the  end  of  two  years  respondent  may  ap- 
ply to  be  reinstated.  As  so  modified,  the 
Judgment  stands  affirmed. 


LONG  T.  JOHN  BRETTNER  CO.   (Civ.  1783.) 

{District  Court  of  AppealB,  Third  District,  Cal- 
ifornia.  March  29,  1918.   Reliearing  D»- 
Died  by  Snpreme  Court  May  27,  inS.) 

1.  Nkoligenck  «=»1S6(22)  —  Sloping  Kn- 
TBATTCES  TO  BinLDinas  —  QuKsrioN  fob 

JUBT. 

Whether  a  storekeeper  was  negligent  in  main- 
taining a  35  to  50  per  cent,  incline  at  the  en- 
trance to  the  store  held,  under  the  evidence,  for 

the  jury, 

2.  Neolioence  €=944— Bntbancbs  to  Stores 
— DuTT  TO  Keep  Safe. 

It  is  the  duty  of  a  merchandise  storekeeper 
to  keep  the  witrances  to  the  store  in  a  safe  con- 
dition, and  to  use  ordinary  care  to  avoid  acci- 
dents to  those  entering. 

3.  NEOLiaENCE  ®=>136(26)  —  GoimtlBUTOBT 

Neoljoence— ^uEanoN  for  Jury. 
Whether  plaintiff  who  walked  rapidly.  In, an 
occupied  state  of  mind,  out  of  a  store  entrance 
inclined  at  35  to  SO  per  cent.,  was  gnilty  of 
contrlbutorr  Qegligence,  held,  nnder  the  evi- 
dence, for  the  jury. 

4.  Neqligence  «=»6a— Oontbibutobt  NroLi- 
GBNOB— Duty  of  InjnaBo  Pebsonb. 

It  was  the  duty  of  a  patron  oi  a  store  to 
exercise  ordinary  care  in  passing  out  ci  a 
defective  entrance. 

5.  Tbiai,  «»139(1)— Paotiitob  <»•  Xosr— Bvi- 

OENOB. 

Motion  for  nonsuit  wUl  not  be  granted  when 
there  is  any  substantia]  evidence  which,  with 
the  aid  of  all  legitimate  inferences  favorable  to 
plaintiff,  would  support  a  verdict  or  finding 
that  the  material  allegatiMis  of  the  complaint 
are  true. 

6.  Neglioence        136  (9)  —  QusOTioir  for 
Jury. 

Negligence  la  a  question  of  fact  for  the 
Jary,  even  where  there  is  no  conflict  of  the 
evidence,  if  different  conclusions  upon  the  sub- 
ject can  be  drawn  from -the  evidence  by  reason- 
able and  impartial  men. 


7.  Evidence  «=»513(2)— Etpbbt  ^ftsrraiosT. 

Where  negligence  alleged  was  maintenance 
of  35  to  50  per  cent  incline  at  the  entrance 
of  a  store,  it  was  proper  to  allow  archftecta 
to  testify  that  the  usual  grade  was  8  per  cait, 
and  that  10  per  cent,  was  the  greatest  approved 
grade. 

8.  Evidence  (g=>505  —  E?xpebt  TEsnnojfT — 
Opinion  or  Fact. 

Testimony  of  an  architect  as  to  the  usual 
grade  for  entrances  to  buildings  and  as  to  the 
highest  approved  grade  are  expressions  of  fact, 
and  not  opinions. 

9.  Negxjobnce  «=9l25  —  Snaus  Facts- 
Evidence. 

In  action  for  injuries  by  slipping  on  in- 
clined entrance  to  store,  it  was  competent  to 
show  that  other  persons  had  previously  slippel 
and  fallen  on  such  incline,  as  such  evidence 
tended  to  show  the  dangerous  character  of  the 
incline,  the  cause  of  plaintiff'g  fall,  and  to  bring 
home  to  the  defendant  knowledge  of  the  dan- 
gerous condition. 

10.  Negligence  «=3l25  —  Similab  Tacts— 
Evidence, 

In  action  for  injuries  by  falling  on  ateep 
incline  at  entrance  of  store,  previous  accidents 
<m  such  incline  may  be  shown,  if  they  are  sim- 
ilar in  their  general  character,  and  circum- 
sUnces  need  not  be  shown  to  be  precisely  sim- 

Appeal  tram  Superior  Court.  Sacramento 
County;  Peter  J.  Shields.  Judge. 

Action  by  Mai^ret  Long  against  the  John 
Breuner  Company,  a  corporation.  From  a 
Judgment  for  plaintiff,  and  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Myrtck  &  Deering  and  J.  Walter  Scott,  all 
of  San  Francisco,  for  appellant  Irving  D. 
Qibeon,  of  Sacramento,  and  E.  L.  Stockwell, 
of  San  Fcandsco,  for  respondent. 

HART,  J.  A  Jury  returned  a  verdict  In 
favor  of  plaintiff  in  the  sum  of  ¥4,500  as 
damages  sustained  by  her  on  account  of 
injuries  caused  by  her  slipping  and  falling 
upon  an  incline  in  front  of  the  main  entrance 
to  the  store  of  the  defendant  in  Sacramento. 
Judgment  was  entered  for  that  amount,  from 
which,  and  from  the  order  denying  Its  mo- 
tion for  a  new  trial,  defoidant  appeals. 

The  defendant  conducts  a  furniture  store 
on  the  south  side  of  K  street  between  Sixth 
and  Seventh  streets  in  said  dty  of  Sacramen- 
to. At  the  time  of  the  aCddent  to  plalntft 
there  was  a  concrete  indine  or  apron  leadli^ 
from  the  entrance  to  the  store  to  the  sidewalk. 
The  grade  of  this  Indlne  was  fftxn  nothing, 
where  It  Joined  the  sidewalk,  to  89  per  cent., 
as  testified  by  one  witness,  or  60  per  cent, 
according  to  another,  at  the  point  where 
plaintiff  was  injured.  Chi  eadi  side  the 
concrete  of  the  apron  wu  rounded  Qit  to 
meet  the  grade  of  the  sidewalk.  This  round- 
ed off  portion  was  about  a  foot  in  width  and 
gradually  diminished  as  it  approached  the 
edge  of  the  cnrMng,  and  it  had  been  dilpped 
with  a  chisel  to  roughen  the  snrfaoe.  There 
Is  a  column  at  each  side  of  the  entrance; 
the  distance  between  them  betng  about  12 


flssrw  other  oasM      same  topic  and  KST-MUHBBR  m  all  KvNomlMred  OlsMto  and  Indues 


Digitized  by 


Google 


GaL) 


XiONG  T.  JOHN  BREUySB  00. 


1133 


feet  On  ttie  easterly  column  two  Bteel  rods 
Bupportiztg  an  awning  were  affixed  to  It, 
the  lower  eud  of  the  rod  being  3^  feet 
above  the  sidewalk.  Tliese  rods  prevented  one 
from  walking  within  about  Scinches  of  the 
post.  On  October  24,  1914,  the  plaintiff,  who 
was  then  60  years  of  age  and  engaged  as 
a  teacher  in  the  public  schools  of  Sacramento, 
did  some  shopping  In  defendant's  store.  Up- 
on leaving  the  store  she  went  obliquely  out  of 
the  door,  turned  to  the  east,  and  slipped  on 
the  rounding  part  of  the  incline,  very  close 
to  the  column  at  the  east  side  of  the  entrance. 
There  had  been  no  rain  that  day  and  the  in- 
cline was  dry.  The  seriousness  of  the  inju- 
ries suffered  by  plaintiff  is  not  questioned  by 
defendant. 

It  is  first  contended  by  appellant  that  Its 
motion  for  a  nonsuit  should  have  been  grant- 
ed ;  the  grounds  of  the  motion  being  \that 
defendant  was  not  negligent  ta  maintaining 
the  Inclined  passageway,  and  that  plain- 
tiff was  guilty  of  contributory  negllKcnce  In 
failing  to  look  and  pay  attention  to  the  pas- 
sageway as  she  went  out 

The  plaintiff,  testifying  on  direct  examina- 
tion, said  that  there  was  "no  foreign  sub- 
stance" on  the  floor  near  the  approach,  and 
that  she  did  not  stumble;  that  she  merely 
slipped  and  fell.  "I  could  not  say,"  she  pro- 
ceeded, "whether  I  was  standing  on  my  toes 
or  flat  on  my  foot  I  was  Just  walking,  that 
la  all.  I  slipped  on  the  right  foot,  my  foot 
nearest  to  the  building.  I  had  not  observed 
the  nature  of  the  Incline  or  approach  before 
I  slipped."  She  further  testified  that  on  the 
ocmslon  of  the  accident  she  wore  a  pair  of 
Oxford  ties  or  low  shoes,  with  low  heels, 
which  "were  broader  and  flatter  than  these." 
referring  to  the  shoes  she  was  wearing  when 
testifying.  On  cross-examination  she  stated: 
That  she  had  frequently  gone  into  the  store 
In  question  through  the  front  entrance  and 
the  entrance  at  which  she  sustained  her 
injuries :  that  she  could  not  say  whether  she 
bad  ever  particularly  noticed  the  slope  or 
the  nature  thereof  before  the  accident,  al- 
though, she  said,  at  the  time  of  the  mishap 
she  had  "no  present  knowledge"  of  the  slope 
or  the  approach  or  Its  character-^bat  Is  to 
sny.  she  was  then  "consdons  of  knowing" 
notbing  of  the  slope.  She  said  that  her  son 
had  Just  returned  to  her  borne  in  111  health 
and  that  while  that  fact  "probably  would 
have  caused  me  some  disturbance  of  my  mind 
that  day."  she  "waa  not  at  all  out  of  my 
mind  In  any  way.  I  knew  what  I  was  doing 
all  the  time.  •  •  •  I  myself  had  been 
perfectly  well  prior  to  this  time.  I  was  prob- 
ably walking  rather  rapidly  at  the  time  this 
happened,  for  I  always  do,  or  always  did. 
I  could  not  give  any  Idea  about  how  rapidly 
I  proceeded  aa  I  left  the  store.  I  know 
probably  I  walked  aa  I  generally  do,  in 
rather  a  rapid  manner.  The  skirt  I  wore 
that  day  was  neither  broad  nor  narrow. 
It  was  a  medium  wldtb  aklrt— It  was  not 


wide.  It  was  what  you  call  a  sensible  skirt." 
She  was  asked  whether  she  walked  directly 
into  the  Iron  rod  or  column  standing  near  the 
entrance,  and  whether,  as  she  was  In  the  act 
of  falling,  she  attempted  to  grab  the  rod. 
She  replied  that  she  did  not  think  so;  that 
she  was  looking  straight  ahead.  "I  know," 
she  added,  "my  mind  Is  generally  occupied." 

It  is  not  deemed  necessary  to  reproduce 
herein  In  detail  the  testimony  of  the  expert 
witnesses  as  to  the  grade  or  slope  of  the 
Incline  and  as  to  the  usual  grade  or  slope  of 
entrances  to  public  buildings.  It  Is  enough 
to  say  that  from  the  testimony  of  those 
witnesses  the  Jury  were,  bo  far  as  It  may 
be  determined  from  the  bare  record  before 
us,  Justified  In  finding,  as  Impliedly  they  did 
find,  that  the  Incline  upon  which  the  plain- 
tiff fell  had  a  grade  or  slope  of  50  per  cent, 
or,  in  other  words,  where  the  plaintiff  was  in- 
jured, an  abrupt  descent  of  approximately 
1  foot  to  each  2  feet  of  distance;  that  the 
passageway  over  and  through  wbich  the 
plaintiff  passed,  at  a  point  Just  before  she 
reached  the  point  at  which  she  fell,  had  a 
grade  of  at  least  22  per  cent,  the  part  having 
the  lowest  degree  of  steepness  having  a 
gradient  of  14%  per  cent. ;  that  the  degree  of 
grade  or  slope  maintained  generally  to  en- 
trances from  sidewalks  to  buildings  employed 
for  business  purposes  la  a  maximum  of  6  per 
cent  to  10  per  cent  the  usual  grade,  however, 
being  about  8  per  cent  Thus,  as  Is  suggested 
by  connsel  for  respondent  it  Is  clear  that 
there  was  evidenc-e  from  which  the  jury 
could  Justly  have  concluded,  as  manlf^y 
they  did  conclude,  that  the  grade  at  the  point 
where  the  plaintiff  fell  and  was  Injured,  be- 
ing 50  per  cent  was  fi'om  five  to  ten  times 
In  excess  of  the  maximum  grade  which  It 
was  the  custom  to  establish,  maintain  and 
use  for  entrancea  to  public  balldlngs,  and 
over  sixteen  times  greater  than  the  nsnal 
grade  of  such  entrances,  whlcb  It  was  testi- 
fied is  3  per  cent. 

[1.-4]  The  above  Is  a  soffldent  reference  to 
the  evidence  to  show  that,  without  question, 
the  ease  as  made  by  the  plaintiff  was  one 
which  the  court  was  required  to  submit  to 
the  arbitrament  of  the  Jury.  In  other  words, 
the  evidence  as  to  the  character  of  the  en- 
trance,  that  is,  as  to  the  grade  or  slope  there- 
of, was  such  as  to  make  the  question  whether 
the  defendant  .was  guilty  of  negligence  In 
thus  maintaining  it  or  whether  the  entrance 
as  90  maintained  was  unsafe  or  dangerous 
for  the  use  for  whldi  It  was  Intended  and  to 
which  it  was  put  peculiarly  one  for  the 
jury's  solution.  And  in  clear  and  readily 
understandable  language  the  question  was 
submitted  to  the  Jury  by  the  trial  court  In 
Its  charge,  wherein  it  correctly  instructed 
the  Jury  that  the  defendant  being  engaged 
In  conducting  a  merchandise  store  which  It 
invited  the  public  to  patronize,  the  duty 
rested  upon  It  to  keep  the  entrances  and  pas- 
sageways to  and  from  the  premises  as  so 
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occupied  and  used  by  It  in  a  safe  condition, 
"and  to  use  ordinary  care  to  avoid  accidents 
or  Injury  to  those  properly  and  lawfully 
entering  upon  or  leaving  its  premises  through 
such  entrances  or  passageways  in  connection 
.with  the  transaction  of  business  on  such 
premises" ;  and,  further,  that  "if  you  find 
that  said  entrance  or  passageway  (the  en- 
trance or  passageway  where  the  plaintiff 
here  was  injured)  was  la  an  unsafe  or  dan- 
gerous condition,  and  that  such  condition  was 
the  proximate  cause  of  said  injuries  to  plain- 
tiff, defendant  is  liable  therefor  if  its  mana- 
gers, officers,  or  agents  knew  of  such  alleged 
unsafe  or  dangerous  condition,  or  if,  aa  care- 
ful and  prudent  men,  they  fihoold  have  known 
it,  provided  that  plaintiff  was  In  the  exercise 
of  ordinary  care." 

Mor  can  we  say,  on  tbe  evldoice.  that,  as 
a  matter  of  law,  the  plaintiff  waa  herself 
goll^  of  negUgence  proximately  causing  or 
nmtrlbuttng  to  the  accident  and  her  conse- 
quent Injuries.  It  was,  of  course,  tbe  duty 
of  tlie  plaindfl  In  passing  over  the  mtrance 
to  exercise  (wdlnary  care  to  avoid  brtng  In- 
jured by  reason  of  the  alleged  defectiveness 
of  the  inssageway,  or,  as  the  court  Instructed 
tlie  Jury,  to  exercise  ordinary  prudence  under 
the  drcnmstances— that  degree  of  care  which 
would  or  should  be  observed  under  the  given 
clrcumbtanoes  by  tbe  average  ordinarily  care- 
ful person.  Whether  the  conduct  of  the 
plaintiff  when  attempting  to  pass  through 
and  over  the  entrance  measured  up  to  that 
degree  of  care  was,  in  our  view,  a  question 
for  the  jury  under  the  proofs  as  adduced  be- 
fore them.  The  plaintiff  declared  that  she 
started  to  pass  through  the  passageway  In 
rather  a  rapid  walk,  her  usual  manner  of 
walking.  She  had  frequently  passed  through 
the  same  entrance,  but  had  never  particularly 
noticed  the  character  of  the  grade  from  the 
store  to  the  sidewalk.  While  she  had  her 
Dilnd  to  some  extent  on  an  invalid  son,  liibe 
said  she  was  "not  at  all  out  of  her  mind  in 
any  way,**  and  "knew  what  she  was  doing 
all  the  time."  She  further  testified  that  it 
was  not  a  wet  or  rainy  day ;  that  there  was 
no  "foreign  substance"  on  the  fioor  of  the 
passageway,  by  which  she  meant,  undoubt- 
edly, that  there  was  nothing  thereon  which 
would  cause  her  to  slip  or  stumble ;  and  that 
she  did  not  slip  or  strike  anything  which 
would  cause  her  to  lose  her  footing.  Coun- 
sel for  the  defendant  Insist,  however,  that 
the  plaintiff  failed  "to  look  and  pay  atten- 
tloa  to  the  nature  of  the  passageway  as  she 
went  out  from  the  store,  thereby  occaMoning 
her  downfall."  There  is  no  testimony  war- 
ranting that  assertion,  except  in  so  far  as 
such  an  Inference  might  be  drawn  from  her 
statement  that  she  had  ne^er  particularly 
noticed  the  nature  of  the  Incline,  and  that  she 
left  the  store  through  the  entrance  at  her 
usual  rapid  walking  gait.  But  from  her 
Eitatement  that  she  was  "not  at  all  out  of 
her  mind  In  any  way*"  "knew  wtiat  she  was 


doing  all  the  time,"  referring  to  the  time  that 
she  was  In  the  act  of  passing  over  the  ap- 
proach, the  inference  is  equally  reasonable 
that  she  was  paying  attention  to  her  steps  or 
exercising  reasonable  care  for  her  own  pro- 
tection when  attempting  to  pass  down  the 
incline. 

[f,  •]  It  .would  seem  to  be  hardly  necessary 
to  r^)eat  herein  these  well-settled  proposi- 
tions: (1)  That  a  motion  for  a  nonsuit  Is 
not  to  be  granted  when  there  Is  any  sub- 
stantial evidence  which,  with  the  aid  of  all 
legitimate  Inferences  favoraWe  to  the  plain- 
tiff, would  support  a  verdict  or  finding  that 
the  material  allegations  of  the  complaint  are 
true.  Burr  v.  United  Railroads,  163  Cal.  663, 
665.  126  ^c.  STB;  Ktmic  T.  San  Jose-Los 
Gatos,  etc,  By.  Ga,  1S6  Gal.  370,  1<M  Pac 
986:  Ardiibald  Estate  v.  Uatteson,  5  CaL 
Api^  441,  90  Pac  723;  Nonreflllable  Water 
Co.  T.  Robertson,  8  Cal.  Ai^.  108, 96  Pac.  824 : 
Bush  T.  Wood,  8  Cal.  App.  6B1.  07  Pa&  TOO : 
O'Connor  v.  Hooper,  102  Cal.  tSS^  36  Pac.  939. 
(2)  That  "n^EUgence  l»  a  question  ct  tact  for 
the  Jury,  even  where  there  Is  no  omfllct  of 
the  evidence,  If  different  cmdosloos  optm 
the  subject  can  be  drawn  ftom  the  evldoice.** 
Wahlgren  v.  Market  St  By.  Co.,  132  Cal. 
656,  62  Pac.  306,  64  Pac.  993.  (3)  That  "It  Is 
only  where  the  evidence  la  such  that  but  one 
condusion  with  req>eet  to  negligence  conid 
be  readied  by  a  reasonable  and  Impartial 
man  that  the  question  becomes  one  for  tbe 
court"  Burr  t.  United  Railroads,  163  Cal. 
supra. 

Considering  the  testimony  In  view  of  the 
-foregoing  rules,  it  is  clear  that  the  motion  for 
a  nonsuit  was  properly  disallowed  upon  both 
the  grounds  upon  which  it  was  predicated : 
(1)  That  the  evidence  failed  to  show  that  tbe 
defendant  .was  guilty  of  n^llgence  In  the 
manner  In  which  it  maintained  the  passage- 
way where  the  plaintiff  was  injured :  (2) 
that  it  was  tbe  plaintiff's  own  negligence 
which  directly  caused  or  contributed  to  her 
Injuries.  After  the  motion  for  a  nonsuit  was 
denied,  tbe  defendant  introduced  testimony 
which,  naturally  enough,  tended  to  destroy 
the  effect  of  that  presented  in  support  of 
the  complaint.  The  effect,  however,  was  only 
to  create  an  evidential  confilct,  wlilch  It  was 
for  the  jury  to  settle. 

[7,  t]  It  Is  next  contended  that  the  ruling 
whereby  certain  architects  and  building  con- 
tractors, testifying  as  experts,  were  permit- 
ted to  give  testimony  relative  to  the  standard 
or  generally  approved  grade  of  approaches  to 
public  buildings  was  erroneous  and  prejudi- 
cial. The  disposal  of  this  point  will  at  tbe 
same  time  dispose  of  tbe  statement  by  coun* 
sel  for  the  defendant  that  tbe  court  allowed 
the  same  witnesses  to  testify  directly  to  the 
dangerous  condition  of  tbe  approach  in  ques- 
tion. 

According  to  the  testimony  of  the  archi- 
tects and  building  contractors,  as  we  have  al- 
ready shown,  the  usual  or  approved  grade 
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for  sadi  Aopm  Is  8  per  cent  and  the  maxl* 
mom  no  greater  tban  6  to  10  per  cent  Tbe 
inqwrtance  and  significance  of  this  testi- 
mony In  obTloua,  since,  accepting  It  as  show- 
ing what  the  customary  or  standard  and 
approved  grade  of  the  inclines  to  such  ap- 
proadiea  is.  readily  it  is  tbm  made  to  ap- 
pear that  the  slope  of  the  approach  to  the 
defendant's  building,  where  the  plaintiff  was 
injured,  was  greatly  In  excess  of  ^hat  It 
should  be  to  render  It  reasonably  safe  to 
those  passing  over  It.  The  contention  Is  tiiat 
the  testimony  Involved  mere  opinions  xtt  the 
witnesses  upon  a  subject  not  coming  within 
the  category  of  those  upon  which  opinion 
testimony  Is  required  or  allowable,  and  there- 
fore the  ruling  permitting  It  to  be  received 
Involved  an  Invasion  of  the  province  of  the 
Jury. 

But,  In  point  of  fact,  the  testimony  referred 
to,  while  that  of  experts,  did  not  involve  a 
direct  expression  of  the  opinions  of  those 
witnesses  as  to  the  safety  of  the  approach 
In  question.  They  were  not  asbed,  nor  did 
they  express,  their  opinions  as  to  the 
character  of  the  grade  or  the  condition  for 
safety  to  those  using  it  of  the  approach 
where  the  plaintiff  received  her ,  Injuries. 
They  were  merely  asked  to  state  as  a  fact — a 
matter  within  their  own  knowledge — jvhat 
the  standard  or  generally  approved  grade  of 
approaches  to  public  buildings  is.  In  reply, 
they  stated  what  suchi  grade  is  as  a  fact  of 
which  they  had  knowledge  and  not  as  their 
opinions  of  .what  it  is.  They  stated  no  con- 
clusion from  their  own  opinions  respecting 
the  ultimate  issues  which  it  was  for  the  Jury 
to  draw.  But  their  testimony,  it  is  to  be  ad- 
mitted, was  as  to  a  matter  not  within  com- 
mon knowledge;  and  if  we  should  concede 
that  it  was  in  the  strictest  sense  opinion 
testimony,  we  would  still  be  of  the  belief 
that  It  was  not  only  proper  but  essential 
to  an  enlightened  consideration  and  deter- 
mination of  the  questions  whether  the  de- 
fendant was  negligent  In  the  maintenance ' 
of  tbe  approadi  .where  the  plaintiff  was  in- ' 
Jnred,  and,  it  so,  whether  such  negligence 
was  the  proximate  cause  of  her  Injuries.  In 
other  words,  it  was  pnq>er  and  necessary  to 
the  elucidation  of  other  pertinent  facts  In 
issue. 

ManlfetfOy.  to  determine  whether  there 
was  negligence  in  the  act  and  fftct  of  main- 
taining the  ^proadi  in  the  condition  in 
which  it  then  was,  the  Jury  were  required 
first  to  find  whether  the  approach,  as  then 
maintained,  was  In  and  of  itself  dangerous 
or  unsafe  as  a  passageway  to  the  defendant's 
storK  TbB  average  person,  without  experl- 
eaea  in  or  knowledge  of  such  matters,  cer> 
tainly  would  not  know  frcHn  his  own  knowl- 
edge or  obsMvation  what  the  standard  and 
approved  grade  of  suCh  approaches  Is.  Nor 
would  he  probably  know  or  ctHnprehend, 
frmn  a  mere  description  of  flie  incline  or  the 
degree  of  the  grade  thereof  by  others,  wheUi- 


er  it  was  of  a  d^nree  of  grade  to  make  it  a  dan- 
gerous place  for  persons  to  juss  over.  By  a 
comparison  of  what  the  architects  and  build- 
ing contractors  declared  to  be  tbe  standard 
or  uniformly  approved  grade  of  such  ap- 
proaches with  the  grade  of  the  approach  to 
the  defendant's  store,  as  it  was  described  by 
the  witnesses  who  had  taken  measurements 
of  it  with  a  view  of  ascertaining  the  degree 
of  the  grade  thereof,  the  Jui?  could  the  more 
readily  and  intelligently  determine  whether 
tbe  latter  approach  was  safe  or  unsafe  to 
pass  over. 

Thus  It  is  clear  that  the  testimony  was  im- 
portant and  relevant,  and  that  it  was  compe- 
tent we  make  no  doubt,  it  belongs  to  a 
class  of  testimony  which  has  been  uniformly 
sanctioned  by  the  courts  and  tert-writers  as 
essential  if.  Indeed,  not  well-nigb  Indispensa- 
ble, in  many  Instances,  particularly  In  Jury 
trials,  to  the  crystallization  of  Intelligent  and 
Just  results.  In  Ruling  Case  Law,  vol.  11,  p. 
573,  we  find  the  rule  with  respect  to  opinion 
testimony,  as  deduced  from  the  cases,  ,  of 
which  there  is  an  almost  unlimited  number, 
as  follows: 

"It  may  be  stated  as  a  general  sm>position 
that  there  are  two  classes  of  cases  in  which 
expert  teetlmony  as  to  tbe  facts  Is  admissible. 
To  tbe  one  class  belong  those  cases  In  which  the 
oonclusiong  to  be  drawn  by  the  jury  depend  on 
tbe  existence  of  facts  wmch  are  not  common 
knowledge  and  which  are  peculiarly  within  the 
knowledge  of  men  whose  experience  or  study 
enables  them  to  speak  wltb  auUiority  upon  the 
subject  If,  in  sudi  cases,  the  jury,  with  all 
the  facts  before  thenu  can  form  a  coDdasioD 
thereon,  it  is  their  sole  province  to  do  so.  In 
the  other  class  we  find  those  cases  In  Which  the 
conclusions  to  be  drawn  from  the  facts  stated, 
as  well  as  knowledge  of  tbe  facts  themselveH, 
depend  upon  professional  or  scientific  knowl- 
edge or  skin  not  within  the  range  of  ordinary 
training  or  intelligence.  In  such  cases  not  only 
tbe  facts,  but  tbe  conclusions  to  whi(^  they 
lead,  may  be  testified  to  by  qualified  experts. 
The  distinction  between  these  two  binds  of 
testimony  is  apparent.  In  the  one  Instance  tbe 
facts  are  to  be  stated  by  the  experts  and  tbe 
conclusion  Is  to  be  drawn  by  the  jary;  in  the 
other,  the  expert  states  the  facts  and  gives 
his  conclusion  in  the  form  of  an  opinion  whidi 
may  be  accepted  or  rejected  by  the  jury.  If 
the  knowledge  of  the  experts  consists  in  de- 
scriptive facts  which  can  intelligently  be  com- 
municated  to  others  not  familiar  with  the  aab- 
ject,  tbe  case  belongs  to  the  first  class." 

[1]  Tbe  last  point  is  as  to  the  testimony  of 
one  Williams,  who  testified  tor  the  plaintiff. 
This  witness  was  permitted,  over  the  objec- 
tion of  tbe  defendsnt,  to  testify  that  he  had, 
on  two  different  occasions  prim:  to  the  acci- 
dent to  the  plaintiff,  slipped  and  fallen  while 
walking  over  the  ai^nroach  where  the  plaintiff 
received  tbe  injuries  of  which  she  here  com- 
plains. It  IR  contended  that  this  testimony 
was  Inadmissible  because  it  brought  Into  the 
case  a  collateral  Iwiue,  a  matter  res  Inter  alt- 
os acta.  The  specific  ground  of  objection 
was,  first,  that  there  was  no  showing  that 
the  defendant  or  any  of  its  oflBcers  or  agents 
knew  that  Williams  had  fallrai  upcm  the  In- 
dia^ "or  that  the;  liad  knowledge  that  the 
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Incline  was  of  snch  a  character  as  might  rea- 
sonably be  expected  to  lead  to  the  fall  of 
some  customer."  Further  objecting,  counsel 
urged  that,  If  the  testimony  was  offered  for 
the  purpose  of  showing  that  the  entrance  was 
inherently  unsafe,  it  was  not  admissible  In 
tlie  absence  ot  a  showing  that  tbe  circum- 
stances and  conditions  "surrounding  the  falls 
of  Williams"  were  the  same  as  those  existing 
at  tbe  time  tlie  plalnttfl  Ml,  and  that  no 
such  showing  was  made. 

We  think  the  evidence  was  admissible  up- 
on the  gmeral  proposition  that  testimony  of 
previous  accidents  similar  to  the  one  In  ques- 
tion not  only  tends  to  show  the  dangerous 
character  of  tbe  place,  but,  where  the  previ- 
ous accidents  have  occurred  under  substan- 
tially tbe  same  general  circumstances  of  the 
subsequent  accident,  tends  to  disclose  the 
cause  of  the  latter,  and,  furthermore,  tends 
to  bring  home  to  the  person  maintaining  the 
place  where  the  injury  occurred  knowledge 
of  the  dangerous  condition  of  snch  place. 
Dyas  V.  S.  P.  Co.,  140  Cal.  296,  306,  306,  73 
Pac.  972;  District  of  Columbia  v.  Armes,  107 
U.  B.  519,  2  Sup.  Ct.  840,  27  U  Ed.  618; 
Smith  V.  Seattle,  33  Wash.  481,  74  Pac.  674; 
Wlgmore  on  Evidence,  (  458;  Chamberlayne, 
Modern  Law  of  Evidence,  %  3198. 

In  the  Armes  Case,  a  poliaaman  who  saw 
Armes  fall  on  a  sidewalk  which  was  defec- 
tively constructed  and  maintained  was  ask- 
ed, after  testifying  to  the  accident,  whether, 
while  on  his  beat,  other  accidents  had  hap- 
pened at  that  place.  The  question  was  ob- 
jected to  on  the  ground  that  it  tended  to  in- 
troduce collateral  issues  into  the  case,  but 
the  objection  was  overruled,  and  the  witness 
replied  that  he  had  witnessed  other  accidents 
there.  The  United  States  Supreme  Court,  re- 
plying to  the  point  as  thus  made  with  refer- 
ence to  that  testimony,  said,  speaking  through 
Mr.  Justice  Field: 

"The  admisrion  of  this  testimony  is  now  urged 
as  error:  the  point  of  the  objection  being  that 
it  tended  to  introduce  collateral  issues,  and 
thus  mislead  the  jury  from  the  matter  directly 
in  controversy.  Were  such  the  case,  the  objec- 
tion would  be  tenable;  but  no  dispute  was 
made  as  to  these  accidents,  no  question  was 
raised  as  to  the  extent  of  the  injuries  received, 
no  point  was  maJe  upon  them,  no  recovery  was 
BOHgfat  by  reason  of  them,  nor  any  increase  of 
damages.  Tliey  were  proved  simply  as  circum- 
stances which,  with  other  evidence,  tended  to 
show  the  dangerous  character  of  the  sidewalk 
in  its  unguarded  condition.  The  frequency  of 
accidents  at  a  particular  place  would  seem  to 
be  good  evidence  of  its  dangerous  character— 
at  least  it  is  some  evidence  to  that  effect.  Per- 
sons are  not  wont  to  seek  such  places,  and  do 
not  willingly  fall  into  them.  Here  tbe  char- 
acter of  the  .place  was  one  of  the  subjects  of 
inquiry  to  which  attention  was  called  by  the 
nature  of  tbe  action  and  the  pleadings,  and  the 
Jcfendant  should  have  been  prepared  to  show 
its  real  character  in  the  face  of  any  proof  bear- 
ing on  that  subject  Besides  this,  as  publicity 
was  necessarily  given  to  the  accidents,  they  al- 
so tended  to  show  that  the  dangerous  character 
of  the  locality  was  brought  to  the  attention  of 
the  city  authorities." 


See,  also,  Qulnlon  y.  Utica,  74  N.  T.  003; 
Chicago  T.  Powers,  42  III.  169,  89  Am.  Dea 
418.  There  are  many  other  cases  to  the  same 
effect,  but  tbe  doctrine  is  too  well  settled  to 
make  further  stations  herein  necessary. 

[11]  It  is  in  effect  conteuded,  howevw, 
that  before  previous  accidents  may  be  shown 
It  must  be  made  to  appear  that  such  previous 
accidents  occurred  under  circumstances  pre- 
cisely similar  to  those  cliaracterizing  the 
later  or  subsequent  one,  and  that  no  such 
showing  was  made  In  this  case.  We  think, 
though,  that  the  rule  is  that  the  previous 
acdd^ts  need  only  be  similar  In  their  gm- 
eral  character  to  the  one  in  question  to  ren- 
der proof  ot  them  admissible.  There  is  no 
claim  that  Williams  did  not  fall  upon  the 
approach  up<Hi  which  the  plalntlir  fiell  and 
received  her  Injuries.  Nor  Is  there  any  claim 
that  the  approach,  as  it  existed  at  the  time 
of  the  accldfflit  to  the  plaintiff,  had  not  been 
in  the  same  omdltlon  continuously  for  a 
long  period  of  time  prior  and  down  to  the 
time  when  the  plaintiff  teW  thererai.  In- 
deed,  it  appears  that  Williams  was  able  to 
Identify  the  approach  from  a  photograph 
thereof  which  was  taken  shortly  after  the 
plaintiff  was  injured  and  which  was  exhibit- 
ed at  the  trial,  and  this  was  some  evidence 
that  the  general  conditions  surrounding  tbe 
approach  when  be  fell  thereon  on  the  two 
occasions  referred  to  by  him  were  snbstan- 
tlnlly  the  same  as  they  were  whoi  the  plain- 
tiff received  her  Injuries. 

We  have  now  considered  all  the  general 
propositions  upon  which  a  reversal  is  urged, 
and,  as  Is  manifest  from  the  forcing  dlfr 
cusslon,  we  have  discovered  in  the  record 
no  Just  reason  for  disturbing  the  result  ar- 
rived at  below. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUB- 
NETT,  J. 


STATE  ex  r«I.  MIEIRA  v.  FIELD,  County 

Treasurer.    (No.  2119.) 
(Supreme  Court  of  New  Mexko.  May  A>  1918.) 

(Svllahut  hy  the  Court.) 

CouNTiKs  ^ransf**)— CorrrTY  CoarmssioNEBs 

— Co.VTRACT  —  I'LTRA  VlBES— I^BEPABATION 

OF  ASSESBMKNT  ROLLS. 

Where,  by  law,  the  duty  ol  performing  cer- 
tain work  is  cast  upon  a  designated  coDOty  of- 
ficial, for  which  compensation  is  provided  by 
law,  it  is  not  competent  for  the  hoard  of  county 
commissioners  to  employ  other  persons  to  do  tbe 
work  required  of  such  county  official  and  pay 
fOT  such  servicee.  Tbe  duty  of  preparing 
the  assessment  roll  rests  upon  tbe  county 
asBessor,  and  a  contract  made  by  tbe  board  of 
county  commissioners  with  a  private  individual 
to  do  such  work  is  ultra  vires. 

Appeal  from  District  Court,  Socorro  Coun- 
ty; Mechem,  Judge. 
Mandamus  by  the  State^  oa  the  ration  ot 
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Constando  BUera,  against  N.  A.  Fl^d,  Treas- 
arer  of  Socorro  Ooonty.  Demurrer  to  petl- 
tloa  sustained,  and  Judgment  entered  for  de- 
fendant, and  relator  appeals.  Affirmed. 

£.  Baca,  of  Socorro,  and  M.  U.  Vigil  (M. 
J.  McGulnness,  of  Santa  F^,  of  counsel),  for 
appeUaot.  H.  L,  Patton,  Atty.  Geo.,  and  H. 
P.  Owen,  Dlst  Atty.,  of  Ixw  Lunaa,  for  ap- 
pellee. 

ROBEUITS,  J.  Appellant,  as  relator,  ap- 
plied for  a  writ  of  mandamus  against  tbe 
appellee,  as  treasurer  of  Socorro  county,  to 
compel  blm  to  pay  two  warrants  Issued  to  and 
in  favor  of  appellant  by  the  board  of  county 
commissioners  of  satd  county.  The  petition 
for  the  writ  alleged  that  relator  had  been 
employed  by  the  board  of  county  commis- 
sioners to  complete  tbe  assessment  books  of 
BoccHTO  county  for  the  year  1916;  that  It 
was  agreed  between  the  board  and  relator 
that  he  should  be  paid  tbe  sum  of  $800  for 
the  work;  that  after  relator  had  cwnpleted 
the  assessment  books,  and  extended  the  tax- 
es thereon,  it  was  discovered  that  the  state 
tax  commission  had,  by  mistake,  included  an 
erroneous  levy  by  which  it  became  neces- 
sary to  correct  the  assessment  rolls;  that 
relator  was  employed  to  make  the  necessary 
corrections  by  the  board,  and  it  was  agreed 
that  be  should  be  paid  the  sum  of  5300  there- 
for. He  alleged  tbe  full  performance  of  the 
contract  on  his  part,  the  drawing  of  the 
warrant  by  the  order  of  tbe  board  of  county 
commissioners,  and  the  refusal  of  the  county 
treasurer  to  pay  the  same.  The  court  sustain- 
ed a  demurrer  to  tbe  petltlcm.  and  Judgment 
was  entered  for  the  appellee. 

case  here  turns  on  the  single  questlw 
me  to  tbe  authority  at  tbe  board  of  county 
commissioners  to  employ  and  pay  for  servic- 
es which  tbe  law  requires  to  be  performed 
by  a  county  oflldal,  and  for  the  doing  of 
which  he  receives  a  compensation  fixed  by 
law.  The  statute  provides  for  the  election 
of  a  county  assessor,  prescribes  his  duties, 
and  Axes  bis  salary.  Chapter  54,  Laws  1915, 
makes  it  the  duty  of  tbe  county  assessor  to 
prepare  tbe  assessment  roll  for  bis  county, 
and  he  Is  required  to  cwrect  such  TtAl  upon 
the  order  of  the  state  tax  commlsiEdon. 

Appellant  argnes  tbat  because,  by  virtue 
of  the  statute,  tbe  board  at  county  commls- 
sitmers  has  the  care  of  the  county  property 
and  tbe  manag»nent  <tf  tbe  Interests  ct  the 
county,  and  the  right  to  make  contracts  and 
do  all  otber  acts  with  reference  to  its  proper- 
ty and  aflkirs,  necessary  to  the  exercise  of 
corporate  at  administrative  powers  by  the 
coonty,  It  bad  the  power  to  make  the  coa- 
tract  in  question.  This  contention,  however, 
is  not  tenabte.  Where,  by  law,  tbe  duty  of 
performing  certain  wwk  Is  cast  upon  a  desig- 
nated county  official  for  which  compensation 
Is  provided  by  law,  it  la  not  competent  for 


the  board  of  county  oommlssioners  to  em- 
ploy otber  persons  to  do  tbe  work  required  of 
such  county  official  and  to  pay  for  such  serv- 
ices. Chase  v.  Boulder  County,  37  Colo.  268, 
86  Pac.  1011,  11  Ann.  Cas.  483;  Stevens  v. 
Hteniy,  218  lU.  468,  75  N.  B.  1024,  4  L.  B.  A. 
{N.  S.)  33»,  4  Ann.  Cas.  136.  A  great  many 
cases  discussing  tbe  prc^sltiou  and  in  ac- 
cord with  the  views  herein  expressed  will  be 
found  referred  to  in  tbe  cases  dted.  See, 
also,  State  ex  rel.  Coleman  v.  Board  of 
Com'rs  of  Dickinson  County,  77  Kan.  540,  95 
Pac.  392,  18  L.  R.  A.  (N.  S.)  476;  Storey  T. 
Murphy,  9  N.  D.  IWJ,  81  N.  W.  28;  Platte 
County  V.  Gerrord,  12  Neb.  244,  11  N.  W. 
293 ;  Baker  v.  Commissioners  (Okl.)  150  Pac. 
714.  In  the  case  of  State  ex  rel.  Baca  v. 
Montoya,  20  N.  M.  104,  146  Fac.  956,  tlils 
court  held  tbat  tbe  board  of  county  commis- 
sioners cannot  employ  a  deputy  assessor  and 
pay  him  a  salary,  as  this  would  be  clearly 
an  Increase  in  tbe  assessor's  compensatlmi, 
because  the  county  would  thereby  pay  such 
compensation,  which  otherwise  tbe  assessor 
himself  would  be  required  to  pay. 

Appellant  cites  some  cases  wbldb  seemingly 
support  his  c<Matentl<»;  but,  when  exam- 
ined carefully  and  read  in  connection  with 
the  statutory  provisions  of  tbe  different 
states,  they  are  clearly  distinguishable  from 
the  present  case.  He  cites  many  cases  from 
Indiana  which  will  be  found  collected  in 
tbe  case  of  Garrlgus  v.  Howard  County,  157 
Ind.  103,  60  N.  E.  948.  Tbe  right  of  the 
board  of  county  commissioners  to  compensate 
for  searching  for  omitted  prc^erty  and  plac- 
ing the  same  upcMi  the  tax  roll  in  tbe  cases 
from  Indiana  was  sustained  upra  the  thein-y 
that  it  was  not  tbe  duty  of  any  county  of- 
ficial to  perfwm  this  work.  This  is  clearly 
pelted  out  In  tbe  caaes  of  State  ex  rel. 
Workman  v.  Oddthalt,  172  Ind.  210,  87  N.  E. 
133,. 19  Ann.  Gas.  737.  and  Board  of  Comu^ls- 
siffliers  T.  Workman  (Ind.)  116  N.  B.  83. 

In  tbe  present  case  tiie  warrants  were 
drawn  in  favtff'  of  appellant  to  pay  for  serv- 
ices whldi  the  law  reqnlred  tbe  county  as- 
sessor to  vextorm,  and  for  this  reason  tbe 
contract  between  tbe  board  of  county  com- 
missioners and  appellant  was  ultra  vires. 

The  court  properly  sustained  the  demurrer, 
and  its  Jtklgment  will  be  affirmed;  and. it  Is 
so  ordered. 

HANNA,  O.  J.,  and  PARKER,  J.,  concur. 

STATE  ex  reL  COBB  et  al.  t.  RAITHEL 
et  al.,  Board  of  Education.    Q^o.  2114.) 

(Supreme  Court  of  New  Mexico.  May  7, 1918.> 

(SsUabitM  ly  the  Court.) 

1.  Quo  Wama>'to  «=»6— Writ  on  Rel.ation 
OF  Peivate  Citizen— Discbetion  of  Court. 
In  quo  warranto  proceedings  the  writ  apon 
the  relatioB  of  a  private  dtiaen  is  not,  as  a 
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■Ceaeral  role,  a  writ  of  right,  nor  Ib  leive  nov 
{cranted  as  a  matter  of  course;  a  petition  to 
file  a  writ  in  the  nature  of  quo -warranto  being 
addressed  to  the  discretion  of  the  court, 

2.  Quo  Wabhanto  <@=>Q  —  DiBcsKTion  or 
CouBT— Deniaj.. 

In  the  exercise  of  this  discretion  it  is  said 
that  the  writ  maj  be  denied  on  the  ground  of 
public  policy  or  in  consideration  of  general 
justice,  all  th«  circumstances  bein^  considered, 
and  the  question  determined  from  a  standpoint 
of  public  interest;  and  thus  the  court  may  deny 
an  application  for  leave  to  file  an  information, 
although  the  facts  are  such  that,  if  the  proceed- 
ing Was  entertained,  judgment  would  nave  to 
be  given  against  Qxe  respondent. 

3.  Quo  Wabbanto  4s>55— Etioshcb. 

ErtdeDce  examined.  Hdd  to  show  no  abuse 
of  judicial  di-scretion  in  dismissing  a  rule  to 
show  cause  why  leave  should  not  be  granted 
to  file  an  infwmation  in  the  nature  of  quo 
warranto. 

Appeal  from  District  Court,  liona  Comity ; 

Ryan,  Judge. 

Rule  to  show  canse  why  leave  sliould  not 
tw  granted  to  State  of  New  Mexico,  on 
relation  of  J.  N.  Cobb  and  others,  to  file 
an  Information  In  the  nature  of  quo  war- 
ranto against  A.  C.  Raitbel  and  others,  as 
inembers  of  the  Board  of  Edacatlon  of  the 
Village  of  Demlng.  From  an  order  discharg- 
ing the  role,  relators  appeal.  Affirmed. 

This  appeal  Is  tak^n  from  an  order  of  tbe 
district  court  for  Luna  county,  discharging 
H  rule  to  show  cense  why  leave  should  not 
Tae  granted  to  flle  an  information  In  the  na- 
ture of  QUO  warranto  against  appellees  to 
oust  them  from  their  offices  as  members  of 
the  board  of  education  of  the  village  of  Din- 
ing. Tbe  facts  are  substantially  as  follows: 
.\t  the  school  election  held  In  Demlng  on 
4Jie  ttrst  Tuusaay  in  April,  iui7.  pursuant  to 
section  4870  et  seq.,  Code  1916,  there  ware 
to  be  elected  three  members  of  the  board  of 
education  for  the  full  term  of  four  years, 
-and  one  member  for  two  years  to  fill  an  un- 
■explred  term.  Relators  and  respondents 
were  candidates  at  this  election,  tbe  returns 
and  canvass  showing  that  respondents  re- 
cdved,  respectively,  802,  348,  34B  votes, 
while  relators  rec^ved,  respectively,  104, 108, 
■and  113  votes.  Of  tbe  votes  canvassed  for 
4be  req»ondenta,  300  were  upcm  a  printed  bal- 
lot called  tlie  "election  ticket,"  upon  which 
four  names  appeared  and  were  voted  for 
'Wltbont  any  marking  to  indicate  which  were 
voted  for  the  fOur-year  term  and  which  tor 
the  two-year  term.  These  ballots,  relators 
claim,  were  void  for  nncertalnty,  and  should 
not  have  been  counted,  and  that  had  tbey 
been  thrown  out  the  votes  rec^ved  by  the  re- 
lators were  snffldent  to  have  elected  them. 
Pursuant  to  the  returns  and  canvass,  certlfl- 
cates  of  election  were  delivered  to  the  re- 
spondents, wUdi  certlficBtM  Indicate  no  dte* 
tlnctlon  between  tbe  four-year  and  the  two- 
year  terms,  and  relators  claim  that  these  cer-< 
tlflcates  are  also  void  for  uncertainty.  Pur- 
suant to  fha  certificates  of  election,  respond- 
ents took  possession  of  the  offices  in  ques- 


tion, and  now  hoUi  than.  Tbo  votes  east  for 
the  relators  Cobb  and  Schnrts  were  for  tbe 
full  term,  and  those  cast  for  relator  McCrea- 
ry  were  "to  fill  unexpired  tertu."  But  no  dis- 
tinction was  made  by  the  election  Judges  or 
the  canvassers  in  counting,  retumlnsi  or 
canvassing  these  ballots  as  between  the  full 
and  tbe  unexpired  terms,  and  the  113  bal- 
lots cast  fbr  relator  HcCreary  for  the  unex- 
pired term  were  counted,  returned,  and  can- 
vassed merely  as  received  "for  memb»  of 
Bd.  of  Ed.**  Bo  fiu  as  known  and  so  far  as 
shown  by  the  reewd,  no  votes  vnre  cast  for 
the  unexpired  term  except  the  118  votes  fbr 
relator  UcCreary.  An  affidavit  by  one  Bd- 
ward  Pennington  was  Incorporated  in  the 
record  as  a  part  of  the  agreed  statement  cf 
the  case,  to  whlcb  was  aivended  as  eadiibtts 
tbe  ballots  used  at  the  election  In  qnection, 
tnm  wbldi  exhibits  It  would  appear  that 
there  was  no  party  anblem  at  tbe  head  of 
either  ballot,  nor  did  they  contain  an  In- 
dorsement as  to  their  official  character  or 
fac  BlmUe  rignatnre  of  the  coonty  tierit. 

H.  L.  Patton,  Atty.  Gen.,  and  Vau|^t  ft 
Watson,  of  Demlng,  for  appellants.  R.  F. 
Hamilton,  A.  W.  Pollard,  and  A.  A.  Temke, 
all  of  Demlng,  for  appellees. 

HANNA,  C.  J.  (after  stating  the  facts  as 
above).  [1]  While  there  are  numerous  as- 
signments of  error  presented  by  the  brief  of 
appellants  raising  troublesome  questions,  yet 
this  case,  In  our  opinion,  turns  upon  but  one 
point,  I.  e.,  whether  the  trial  court  abused 
Its  discretion  In  discharging  the  rule  to  show 
cause.  In  this  connection,  as  stated  In  32 
Cyc.  1433,  in  quo  warranto  proceedings: 

"The  writ  upon  the  relation  of  a  private 
citizen  is  not,  as  a  general  rule,  a  writ  of  right, 
nor  is  leave  now  granted  as  a  matter  of  oonrae, 
a  petition  to  file  a  writ  In  the  nature  of  quo 
warranto  being  addressed  to  the  dIsereUon  of 
the  court" 

See  also  Hlgb's  Ex.  Leg.  Rem.  (3d  lOd.)  i 
605. 

[2]  In  the  exerdse  of  this  discretion  it  b 
said  that  tbe  writ  may  be  denied  on  the 
ground  of  public  policy  or  In  consideration 
of  g«ieral  justice,  all  the  drcnmstances  bdng 
considered,  and  the  question  determined  from 
a  standpoint  of  public  interest;  and  thns 
the  court  may  deny  an  application  for  leave 
to  ffle  an  lufbrmatlon,  althou^  facts 
are  such  that  If  the  proceedli^  was  enter- 
tained, judgment  wonld  have  to  be  given 
against  tbe  respondent.  82  Gyc.  1434.  Many 
authorities  are  dted  in  support  of  the  tract 
quoted,  to  irtilch  we  will  not  partlcniaily 
refer. 

[I]  The  trial  court,  In  an  able  opinion,  re- 
viewed at  length  his  reasons  tor  dlschargliv 
therul4  These  grounds  assigned  are,  to  some 
extent,  objected  to  by  appdlants  on  the 
ground  that  tbey  are  not  sammrted  by  the 
recMd.  While  la  many  req?eets  this  omiten- 
tlon  may  be  true  in  some  degree,  we  do  not 
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think  It  necessary  to  stand  on  the  questioned 
conclusions  of  the  trial  court,  as  there  are 
doubtless  ample  grounds  which  cannot  be 
objected  to,  to  support  hia  conclusion.  The 
trial  court  said  that  If  the  writ  be  granted 
and  the  case  decided  upon  strict  legal  rules, 
the  certiflcates  of  election  would  be  held  void 
for  uncertainty,  and  the  respondents  ousted 
from  office.  The  court  pointed  out  that  the 
writ,  when  granted,  eihaxists  Its  force  when 
it  ousts  the  respondents  from  office,  and 
could  not  operate  to  install  rdntors  into  of- 
fice ;  that  should  the  respondents  be  ousted, 
the  relators  In  this  case  would  then  have  to 
proceed  by  mandamus  to  compel  the  clerk  of 
the  village  of  Demlng  to  issue  to  them  cer- 
tiflcates of  election.  Iq  that  proceeding  they 
would  be  required  to  stand  <»  the  Talidlty  of 
thrfr  own  title.  The  court  concluded  that 
the  ballots  cast  for  the  rdators  uid  for  the 
respondents  as  well  were  not  valid  or  in  con- 
formity with  the  statute  relative  thereto. 
He  said  that  the  Bttaatlon,  In  view  of  this 
condition,  would  be  that  In  the  mandamus 
proceeding  the  r^ators  could  not  be  installed 
into  office,  with  the  result  that  the  village  of 
Doming  would  have  but  one  school-director, 
or  as  ft  result  of  entertaining  the  proceeding 
the  school  would  he  without  a  managing 
board;  that  vacandea  In  the  board  can  only 
be  flUed  by  the  board  itself,  and,  there  being 
Insnffldent  members  thweof,  as  a  result  of 
the  lltlgatl<m  referred  to,  to  oonstltote  a 
Quorum,  the  board  could  not  make  appoint- 
ments to  flU  sodi  vacandee.  The  trial  court 
therefore  held  that  It  was  for  public  Interest 
that  the  litigation  should  he  terminated.  In 
bis  conclusion  in  this  respect  we  find  no  abuse 
ot  discretion,  but,  on  the  contrary,  the  exer- 
cise (tf  sound  discretion. 

By  section  4872,  Code  1915,  relative  to  the 
election  of  boards  of  education  in  incorporat- 
ed towns  and  villages,  it  la  provided  that 
the  elections  shall  be  held,  returns  thereof 
made  and  canvassed,  and  certificates  of  elec- 
tion issued.  In  accordance  with  the  laws  ap- 
plicable to  the  election  of  officers  In  incor- 
porated towns  and  villages,  except  that  no 
r^atratlon  shall  he  required.  By  sectliw 
8S01,  rdating  to  ectlona  for  municipal  cor- 
porations, it  Is  iwovkled  that  all  elections 
for  munlctewl  offlcm  shall.  In  all  respects, 
be  held  and  conducted  In  the  manner  pre- 
scribed 1^  law  In  cases  of  county  elections. 
By  section  1903,  prescribing  the  torm  and 
method  of  furnishing  ballots  for  county  elec- 
tions, it  is  provided  that  the  county  clerk 
of  each  county  shall  provide  printed  ballots 
for  every  election  for  public  officers  In  which 
the  Sectors,  or  any  of  the  electors  within 
the  county  participate,  and  that  ballots  other 
than  those  printed  by  the  county  clerks  shall 
not  be  cast,  counted,,  or  canvassed  In  any 
election,  forth »a-  providing  that  each  ballot 
shall  have  printed  thereon  an  Indorsement 
substantially  as  follows:     Official  Ballot 


Election  held    (insert  date),  with  the 

fac  ^mlle  signature  of  the  county  clerk. 

The  election  In  question  was  held  before 
the  Australian  ballot  law  of  1917  (Laws  1917, 
c.  89)  became  effective,  and  was,  In  our  yiew 
of  the  matter,  governed  by  the  statutory  pro- 
visions referred  to  above.  In  view  of  our 
conclusion  In  this  respect,  we  find  that  the 
trial  court  was  not  In  error  In  dismissing 
the  rule,  to  show  cause. 

The  Judgment  of  the  trial  court  will  there- 
fore be  affirmed;  and  It  is  so  ordered. 

PARKER  and  ROBERTS.  JJ^  ccacur. 


JASTRO  «t  aL  T.  FBANOIB  et  aL  (No.  20g&> 
(Supreme  Court  of  New  Mexico.  Feb.  16, 1918. 
On  Motion  for  Rehearing,  May  31,  1918J 

(BifUahvt  hy  the  CourtJ 

1.  PuBLio  Lands  «=9l7  —  PA8TUBA.aK  —  Ik- 
junction. 

Where  a  party  is  the  owner  of  the  odd- 
numbered  secdoDS  of  land,  acquired  by  parcliase 
fron  a  railroad  company  of  grant  lands,  aec- 
tions  having  been  granted  by  the  government 
to  aid  in  the  building  of  the  railroad,  and  the 
even-numbered  sectiona  are  largely  owned  by  the 
government,  the  remainder  of  the  even-numbered 
sections  being  either  school  sections  or  held  In 
private  ownership,  a  court  of  equity  will  not,  at 
the  instance  of  the  owner  of  the  odd-numbmd 
seetions,  enjoin  an  owner  of  live  stock  Cronk 
grazing  bis  sheep  or  cattle  on  the  odd-numbered 
sections,  in  the  absence  of  a  legal  fence  main- 
tained by  such  owner,  or  compliance  by  such 
owner  with  the  provimons  of  section  39,  Code 
1915,  as  such  an  injunction  would  have  the  ef- 
fect of  giving  to  the  owner  of  the  odd-numbered 
sections  absolute  control  and  dominion  over  the 
government  lands,  included  in  the  townships  em- 
bracing sncfa  privately  owned  odd-numbered  sec- 
ti<«8. 

2.  Aniuals   «s390—Tbesfas8  — Notice  of 
bottrdabies. 

Under  section  39,  Code  1915,  an  owner  of 
private  lands  may  protect  the  same  fnrni  tres- 
pass by  stock  under  herd,  by  conspicuously 
marking  the  boundaries  of  the  same,  and  post- 
ing notices  in  conspicoous  places  tbercon  warn- 
ing against  trespass  or  serving  written  notice 
giving  description  of  such  lands  by  metes  and 
boQDda.  Held,  that  where  it  it  not  shown  that 
a  party  knows  the  boundaries  of  privately  owned 
land,  surrounded  by  government  domain,  be 
cannot  be  enjoined  from  driving  his  flocks  and 
herds  upon  such  lands,  unless  tlie  owner  ha» 
complied  with  this  statute. 

On  Motini  for  Rehearing. 
(AddiHonat  BifBa^ut  ly  BMtonal  Staff.} 

3.  Public  Lands  «=>I7— Right  or  Pastur- 
AOE  FOB  Stock— Usee. 

In  the  exerdse  of  the  right  of  way  over  aec- 
tiMiB  bdd  in  private  ownership,  the  utmost  rea- 
sonable care  Is  to  be  exercised  by  the  claimants- 
of  the  right,  so  as  to  do  the  least  damage  to  the 
servient  estate,  which,  practically  applied,  would 
require  herds  to  cross  at  section  comers  rather 
than  at  any  other  jdace  npon  the  servient  sec- 
tions. 

Appeal  from  District  Court,  McKlnley 
County ;    Raynolds,  Judge. 

Suit  for  Injunction  by  H.  A.  Jastro  and 
A.  B.  McMUlen  against  Ellas  Francis  Xar- 
ciso  Francis,  and  others.    From  a  judgment 


«=>For  oUwr  easas  sm  som*  topic  and  KffT-NXFHBBS  la  all  KeyNnmbWad  DiBssta  and  iBdcaes 
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airarding  permaneDt  injunction  and  damages, 
defendants  8N>eal.  Judgment  reversed,  and 
cause  remanded,  .with  instructions  to  enter 
Judgment  for  defendants,  and  to  dismiss  tbe 
complaint 

Appellants  Ellas  Francis  and  Narciso  Fran- 
cis were  partners,  doing  business  under  the 
firm  name  of  Ellas  Francis  &  Son.  They 
were  engaged  in  the  raising  of  sheep  and  cat- 
tle, and  had  under  lease  a  42,000-aere  tract 
of  land  Immediately  east  of  townships  15  and 
16  north  of  range  7  west,  N.  M.  P.  M.  With- 
in the  two  townships  named  tbey  owned 
three  patented  ranches  of  160  acres  each, 
and  had  leased  school  lauds  belonging  to  the 
-state  of  New  Mexico  within  such  town- 
ships aggregating  something  over  1,800  acres. 
Tbey  also  owned  certain  lands  and  had  others 
lea  bed  in  the  two  townships  Immediately 
west  of  townships  15  and  16  aforesaid.  The 
-odd-numbered  sections  in  the  townships  In 
-controversy  were  railroad  grant  lands  belong- 
ing to  the  Atlantic  &  Pacific  Railroad  Com- 
pany. In  1918  and  for  some  time  prior  here- 
to appellantB  held  these  odd-numbered  sec- 
tions under  lease  from  the  railroad  com- 
pany. 

Tbe  Fernandez  Company,  a  corporation, 
the  stD(^  of  which  was  larg^y  owned  by  tbe 
-appellees  herdn,  owned  the  Bartbolome 
land  grant  and  the  Felipe  Tafi^ya  land  grant 
south  and  east  respectively  of  said  townshli» 
15  add  16  north  of  range  7  we»t,  ai^d  town- 
ships and  16  north  of  range  8  west,  and 
held  under  lease  from  the  railroad  company 
the  odd-numbered  sections  In  townships  16 
and  16.  range  8  west  Both  the  Fernandes 
Company  and  appellants  ranged  tibelr  cattle 
and  thetr*  lire  stodk  over  lands  in  the  town- 
ships in  both  ranges,  and  from  time  to  time 
oontrorersies  arose  because  the  sheep  of  ap- 
pellants  were  grazing  rtpon  the  range  of  the 
Fernandez  Company,  and  the  Fernandez  Com- 
pany's cattle  grazed  oa  the  range  of  appel- 
lants. 

On  the  9tta  day  of  April,  1015,  the  Fernan- 
dez Company  and  Elias  Francis  &  Son  enter- 
ed Into  a  written  contract  by  whldi  It  was 
agreed  that  a  line  of  Iron  posts  should  be 
erected  on  the  range  line  between  ranges  7 
and  8  west;  that  Francis  ft  Son  should  sur- 
render all  their  rights  of  pasturage  upon  all 
lands  west  of  such  range  line  to  Fernandez 
-Company,  Francis  &  Son  at  said  time  owning 
and  having  under  lease  certain  lands  west  of 
such  range  line;  that  Fernandez  Company 
should  likewise  surrender  all  rights  of  pas- 
"turoge  upon  lands  east  of  such  range  line  In 
said  townships  named,  such  corporation  at 
that  time  owning  and  having  under  lease 
certain  lands  east  of  such  range  line;  that 
Francis  ft  6on  would  keep  their  sheep  and 
x;attle  on  lands  east  of  such  range  line,  and 
Fernandez  Company  should  keep  their  cat- 
tle west  of  the  same.  The  contract  was  to 
continue  In  existence  for  a  period  of  tea 
jeara,  with  the  proviso^  taowem,  that  bft* 


fore  the  expiration  of  five  years,  it  should 
have  been  established  as  a  principle  of  law 
by  competent  public  authority  In  New  Mexi- 
co, that  the  right  by  Injunction  does  not  exist 
to  prevent  sheep  from  being  driven  across 
leased  railroad  or  school  lands  In  ord^  to 
gain  access  to  enjoy  the  free  use  of  the  gov- 
ernment sections  intervening,  then  and  In 
such  event  either  party  was  to  hare  the  right 
to  terminate  the  agreement  at  the  end  of  Ave 
years,  by  giving  six  months'  notice  In  advance 
of  an  Intention  to  so  terminate  the  same. 

In  August,  1915,  the  lease  of  Francis  ft  Saa 
for  the  railroad  lands  in  townships  15  and  16 
north  of  range  7  west  expired,  and  the  rail- 
road company  refused  to  renew  the  same. 
Francis  &  Son,  however,  continued  to  graze 
their  flocks  upon  the  lands  in  said  two  town- 
ships. In  1916  A.  B.  McMlllen  and  H.  A.  Jas- 
tro,  appellees  herein,  purchased  from  the  rail- 
road c(Hnpany  all  the  odd-numbered  sectiona 
In  said  two  townships,  and  in  the  fall  of  1916 
the  foreman  of  the  Fernandez  Company  or- 
dered the  herders  of  appellants  to  take  their 
sheep  from  the  lands  In  the  two  townshipa 
The  coi^ct  for  the  purchase  of  the  lands 
was  mags  in  the  name  of  Fwnandez  Compa- 
ny, bat  was  immediatdy  thereoft^  assigned 
to  Jastro  ft  McMlllen  by  the  Femondes  Com- 
pany, by  A.  B.  McMlllen,  as  president  Prac- 
tically all  of  the  evea-nnmbered  sections  In 
said  two  townships,  except  school  eectloiu  16 
and  86.  and  2  and  82,  were  part  of  the  pnbUe 
domain. 

In  November,  1916,  appellee  filed  a  com- 
plaint in  the  (Ustrlct  court  of  McKinley  coun- 
ty against  appellants,  in  which  they  set  op 
tlie  facta  that  they  were  the  owners  of  tba 
odd-numbered  sections  of  land  in  townships 
15  and  16  north  of  ranges  7  and  8  west;  tliat 
Francis  ft  Son  w»e  the  ownen  of  large  herds 
of  sbe^;  that  they  drove  about  18,009  bead 
at  abieep  upon  and  over  the  lands  of  anielleea 
during  tbe  month  of  October,  191%  trampled 
down  a<nd  ate  up  the  gross  upw  said  lands 
of  appellees,  despite  warnings  to  keep  thdr 
sheep  off  of  said  lands;  that  appellants 
threatened  to  continue  to  d^usture  tbe  some; 
that  owing  to  tbe  nature  <^  tbe  Injury  app^- 
lees  had  no  adequate  remedy  at  law,  and  an 
Injunction  was  prayed  restraining  appellants 
from  going  upon  or  across  any  of  said  odd- 
numbered  sections  with  their  sheep  and  {Ma- 
turing thereon,  and  for  damages  In  the  sum 
of  (5,000.  Appellants  answered,  denying 
that  they  were  notified  to  refrain  from  going 
upon  the  lands  in  question ;  denied  that  there 
were  irreparable  damages;  alleged  that  tbey 
were  financially  responslbto ;  denied  that 
they  threatened  to  oimtinne  treapas8li«  npoa 
said  lands. 

By  the  rizth  paragraph  of  the  answer  it 
was  set  forth  that  appellants,  for  many  years 
and  long  before  appellees  were  In  that  sec- 
tion of  the  country,  were  possessed  of  pmp- 
etty  there,  and  were  stock  raisers  in  and  oa 
the  lands  described  in  the  cwnptalnt;  that 
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practicaUy  all  of  mid  country  wqb  untoiced 
pasture  lands,  and  that  It  was  made  up  ot 
state  lands,  poblic  domain,  railroad  lands, 
and  small  lani^hes,  all  ot  ttae  latter  being  own- 
ed tir  the  parties  to  this  suit;  that  appellants 
were  the  owners  of  several  private  land 
eranta  In  that  vicinity,  and  had  title  In  fee 
simple  to  and  Improvemoits  upon  several 
ranches  of  about  160  acres  each  in  the  town- 
ships, for  whldi  ttiey  paid  more  than  $10,00(^ 
and  that  they  had  put  upon  such  randies  large 
and  valuable  Improvements;  that  appellants 
had  much  state  land  in  these  towmihlps,  and 
diat  if  any  of  the  appellants'  sheep  went  up- 
on aK>elIees'  land  It  was  owing  to  the  fact 
th^t  appellees  had  neither  marked  nor  fenced 
any  lajid  they  might  own  in  said  town^lps, 
and  because  of  lack  <xC  notice  of  claim  to  such 
land  by  appellees;  that  said  trespass  upui 
the  lands  of  appellees  was  unintentional  be- 
cause of  the  fact  that  such  lands  were  not 
marked  so  that  it  was  possible  for  appel- 
lants' herders  to  determine  when  they  were 
upon  appellees*  lands.  This  paragraph  of  the 
answer  further  sets  up  the  fact  that  if  they 
trespassed  upon  the  la.nds  of  appellees,  It  was 
by  leave  and  license  of  the  appellees  them- 
selves under  their  contract  executed  under 
the  name  of  Fernandez  Company  with  ap- 
pellants on  April  9, 1915,  which  ran  for  a  peri- 
od of  Ave  years,  a  copy  of  which  contract  was 
annexed  to  the  answer.  Appellants  also  filed 
a  cross-bill,  which  Is  not  material,  hence  need 
not  be  further  referred  to. 

The  court,  upon  motion,  struck  out  para- 
graph 6  of  the  answer,  and  after  hearing 
proof  awarded  appellees  a  permanent  Iniunc- 
tlon  restraining  and  joining  appellants 
trom  driving  their  she^  upon  any  of  appel- 
lees' land  described  in  their  complaint,  or 
in  any  other  way  pasturing  or  using  appel- 
lees' land  for  driveways,  cr  tor  herding  any 
of  their  sfae^  upon  any  of  appellees*  land, 
"except  that  tiie  court  does  not  restrain  m  eor 
Join  the  said  defendants  (ai^Uantq)  or  any 
of  than  frmn  driving  their  abeep  ov&r  any 
portion  of  lAatntifb'  (appellees')  lands  by  any 
traveled  road  or  bl^way  now  in  use,  or  that 
may  be  taweafter  estabUidied,  and  for  a  dis- 
tance ot  SO  feet  on  each  side  of  the  cotter 
line  of  said  nad  or  highway." 

Judgment  was  given  also  for  $2,000  dam- 
ages against  appellants.  It  is  to  review  this 
judgment  that  this  appeal  is  prosecuted. 

Bodey  &  Rodey,  of  AlbuquerQue,  for  appel- 
liiiirs.  A.  B.  McMllIen,  of  Albuquerque  for 
ni^ellees. 

E06KRTS,  J.  (after  statli^  the  tacts  ea 
above).  [1]  Appellants  have  filed  asslgn- 
meotB  of  error  setting  forth  13  alleged  errors. 
The  brief  flled  does  not  undertake  to  discuss 
each  of  the  assignments,  and  the  points  there- 
in presented  are  not  arranged  In  logical  order. 
We  think,  however,  appellants  present  one 
point  which  is  decisive  of  the  case  and  which 
should  be  considered  by  ttae  court  It  la  to 


the  effect  thM  the  fflal  court  erred  in  grant- 
ing appellees  injunctive  rdlet  because,,  under 
the  fkcts  developed  the  evidence,  appellees 
were  not  entitled  to  the  InJ unction  or  the 
damages  awarded. 

By  Act  Cong.  Feb.  2S,  188S.  c.  149, 
entitled  "An  act  to  prevoit  nnlawful  oo- 
cnpancy  ot  tiie  public  lands"  013  Stat  at 
Large,  821),  the  assertion  ot  a  tight  to  the 
exeluirtve  use  and  occupancy  of  any  part  of 
the  public  lands  of  the  United  States  in  any 
state  or  territory,  witlunit  <flaini,  color  of 
tiUe^  or  asserted  right,  was  declared  nnlawtol 
and  pndilblted.  This  act  also  prevented  the 
Inclosure  of  puUlc  lands.  In  ttie  case  of 
CSamfletd  v.  United  States.  167  U.  S.  US.  17 
Sup.  Ot.  804,  42  Lk  Ed.  SIOIK  It  waa  beid  that 
the  owner  of  the  odd-numbered  sectlona  in  a 
township  oonld  not,  by  constructing  a  fence 
uvm  his  lands,  indose  tibe  even-numbered 
government  sectlona.  ■ 

Squlty  r^rds  substance  and  not  form,  or; 
as  the  prlndpie  Is  expressed  In  the  shape  ot 
an  equitable  w^^*",  "Equity  looke  tiinnuih 
forms  to  substance"  if  the  owner  of  the 
odd-numbered  sectkms  In  a  townstaUh  ttae 
even-numbered  b^ng  govenunmt  domain,  and 
none  of  the  land  being  tmced,-caa  procure  the 
aid  of  the  court  of  equity  to  restrain  ottaArs 
from  pasturing  their  rnim^i^  upon*  said  even- 
numbered  sections,  or  drlvliu;  their  stodc 
across  any  portion  of  such  odd^nnmbered  sec- 
tions, he  would  be  aUe  to  aooompUiOi  indi- 
rectly, aud  by  the  aid  of  a  court  ot  equity, 
that  wbldi  he  could  not  do  directly,  viz. 
maintain  the  excludve  use  and  occupancy  of 
that  part  of  the  public  dom&ln  so  situated. 
That  appellees  expect  to  pasture,  not  only 
the  odd-numbered  sections  In  the  twd  town- 
ships which  they  own,  but  the  government 
lands,  is  apparent,  for  it  would  be  physically 
impossible  for  them  to  utilize  their  own 
lands,  unfenced  as  they  ar^  without  also 
giaaing  the  government  lands,  ^e  injunc- 
tion, if  sustainable,  In  its  practical  effect  ts 
every  whit  as  effective  as  a  f^ce  surround- 
ing ttae  entire  tract  would  be,  in  exdudlng 
am>rilaDts  from  using  the  i^vemm«it  land 
In  the  townships,  and  the  same  nostrum 
could  be  readily  api^ied  to  all  ottaers  who 
might  seek  to  graze  their  animals  vpoo  such 
government  land.  In  otiier  words,  the  court 
fences  the-  land  fdkr  appellees  by  its  writ 
of  injunctkm,  and  Indoeee  for  thm  a  large 
area  of  government  domain,  and  does  it  much 
more  effectively  than  ttae  parttoa  did  in  the 
Gamfield  Case.  Ttaere  Oamfl^  erected 
swinging  gates  at  eadi  section  line  In  the 
taice  to  afford  aiAsess  to  so  mwdt  at  ttae  pnUlc 
domain  as  waa  inclosed ;  while  here  no  means 
of  ingress  and  egreea  are  afforded,  save  by  a 
few  Isolated  roads  wtaidi  mi^  or  may  not 
touch  any  of  the  government  sections. 

AmffiUants  argue  that  a  doilal  of  the  writ 
ot  Injunction  herein  would  be  the  taking  at 
private  property  without  Ju«t  compensation, 
but  this  argument  is  without  merit.  By  fol- 
lowing the  local  statute  of  the  state,  lierelo- 
after  referred  to,  appellees  can  orohlblt  ap- 
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ptilanti  from  depastnrlns  tbe  lands  owned  by 
awm.  It  not  piemnded  by  otber  equitable  con- 
BlderatlfHi,  bat  th^  cannot  problblt  avpel- 
lants  or  otbera  daririne  to  pasture  the  govetn.- 
meat  even-numbered  sectlouB  from  crossing 
witli  Qielr  flm^  ftom  one  govenfinent  section 
to  anotber,  where  such  sections  comer,  or  In 
some  reasonable  manner.  In  the  case  of  Bu- 
ford  T.  Houtz,  188  U.  S.  820, 10  Sup.  Ct  80S. 
S3  I*  Ed.  S18,  an  identical  question  was 
bron^t  before  the  Supreme  Court  of  tbe 
United  States  i^on  appeal  from  flie  Suprone 
Court  of  tbe  state  of  Utah.  S  Utah,  591,  18 
Pac.  638.  In  that  case  Buford  and  pttaers 
were  tbe  tmasn  of  tibe  railroad  odd-nnmbered 
sections  In  a  given  locality  In  the  state  at 
Utah.  Honts  and  others  were  ralaws  of 
Bfae«p,  and  pastured  tbelr  she^  upon  the 
pubUc  domain  and  otber  lands  in  the  town- 
dilps  within  whldi  Buford  and  others  own- 
ed Huch  odd-numbered  seotlona.  There,  as 
here,  the  owners  of  the  odd-nnmbered  sections 
eoui^t  to  obtain  a  writ  of  Injunction  pnAlUt- 
Ing  the  owners  of  the  sheep  from  depasturing 
their  lands.  Tbie  court  held  that  there  was 
an  implied  license  growing  out  of  the  custom 
of  nearly  100  years  that  tbe  public  lands  of 
the  United  States  BOwuld  be  fitee  to  the  people 
who  Beck  to  use  them,  where  they  are  left 
imtaieed,  and  no  act  the  gorernmoit  for* 
bids  their  use.  The  court  denied  their  right 
to  InjanctlTe  r^^  The  Utah  conn,  in  dis- 
cussing the  question,  said: 

**If  this  injunction  were  tranted,  it  would 
become  obligatory  for  all  settlers  passiiis 
through  the  country,  and  all  herdsmen,  to  be 
constantly  hunting  ue  comers  and  boundaries 
of  tbe  iwuntiff's  lands,  none  of  which  lands  are 
fenced.  It  would  be  a  source  of  great  vexation 
and  annoyance  to  tbe  settlers  and  herdsmen,  and 
virtually  prevent  their  use  of  the  public  lands. 
The  plaintiffs  have  had  the  privilege  of  passing 
over  government  lands  in  reaching  their  lands, 
and  have  had  the  privilege  of  pasturing  on  gov- 
ernment lands  In  connection  with  their  own. 
Aa  long  as  tb^  do  not  fence  their  lands,  they 
ought  not  to  complain  that  otber  people  use 
their  lands  hi  tbe  manner  they  had  used  uie  pub- 
Uc lands." 

The  state  of  Utah,  at  tbe  time  this  question 
was  raised,  bad  a  fencing  statute  somewhat 
similar  to  our  sections  2340  to  2346.  inclusive. 
In  a  late  case  {MtXaj  t.  Uinta  Developing 
Co.,  219  Fed.  116, 136  C.  C.  A.  18),  the  Circuit 
Court  of  Appeals,  Eighth  Circuit,  in  an  opin- 
ion by  Judge  Hook,  held  that  the  act  of  Feb- 
ruary 23,  1885,  above  referred  to.  proiiU}its 
every  method  that  works  a  practical  denial  of 
access  to  and  passage  over  the  public  lands, 
either  by  person  or  stock,  and  that  the  owner 
of  a  lai^e  quantity  of  railroad  government 
lands,  comprising  tbe  odd-numbered  sections, 
the  al^nate  sections  being  public  lands,  the 
entire  tract  b^g  nnindosed,  cannot  by  a 
warning  notice  deprive  a  stock  owner  of  a 
reasonable  right  of  way  for  his  stock  across 
tbe  tract,  or  make  him  a  tre^asser  and  liable 
in  damages,  because.  In  crossing,  his  stock 
necessarily  passes  over  and  consumes  grass 
from  some  of  the  land  of  the  private  owner. 

[2}  In  this  state  we  have  another  statute 


(section  88,  Code  191S)  wUcb  xeads  as  fol- 
lows: 

"It  shall  be  unlawful  for  anv  ^rson,  persons, 
company  or  ccnporation.  or  their  or  either  of 
their  agents  or  employ£a  having  charge  of  any 
drove  of  bovine  cattle,  horses,  sheep,  goata  or 
other  animals  to  permit  or  allow  eacb  herd  of 
animals  to  go  upon  the  lands  of  others  in  this 
state  for  the  purpose  of  grazing  or  watering 
upon  any  waters  upon  such  lands,  without  the 
permissioD  of  the  owner  or  legal  claimant,  or 
nis  or  their  agent  The  provinons  of  this  sec- 
tion shsll  app^  not  only  to  titled  lands  in  this 
state,  but  to  any  lands  upon  whidi  any  person 
may  have  a  valid  existing  filing  under  the  laws 
of  the  United  States,  or  any  lands  which  may 
be  leased  by  any  person  from  the  state  of  New 
Mexico. 

"Any  person,  peraonB,  company  or  corpora- 
tion who  may  claim  the  benefits  of  the  protec- 
tioD  of  this  section,  shall  earefally  and  conspic- 
uously mark  tbe  line  or  hnes  of  his  or  its  lauds, 
80  that  such  mark  may  be  easily  seen  by  per- 
sons handUng  such  droves,  flocks  or  herds  of 
animals,  and  shall  poet  a  notice  upon  each  land 
ccMiqdcuousIy,  warning  against  trei^tassinp  thero- 
on;  or  riiaU  serve  personal  written  notice  giv- 
ing description  of  such  land  Iv  government  sur- 
veys or  by  metes  and  bounda" 

Appdlees  did  not  allege  or  show  a  compli- 
ance with  thla  section.  Had  they  compiled 
with  its  provisions  tbey  would  doubtless  be 
able  to  prevent  sibilants  from  depasturing 
their  lands,  save  as  It  might  become  neces- 
sary in  crossing  from  one  section  of  tbe  gov- 
ernment dmnaln  to  another  by  the  most  ac- 
cessible route.  Undor  this  section  it  is  pos- 
sible for  the  owner  ot  private  lands  to  pre- 
vent tbe  d^sturing  of  the  same  by  others 
by  cmiBt^cnously  marking  tin  boundaries  of 
the  same,  so  that  those  In  diarge  <tf  flocks 
or  herds  of  animals  wUl  be  able  to  know 
where  the  Unes  are,  and  prevent  trepasslng 
thereon  by  animals  under  their  charge.  Aft- 
er marking  the  boundaries  as  provided  by 
tbe  statute,  they  are  able  to  prevent  trect- 
passing  therein  by  Mtfaer  of  two  methods: 

(1)  By  posting  notices  on  the  land  In  a  ccn- 
spicuous  place  warning  against  trespass;  or 

(2)  by  serving  a  written  notice  upon  parties 
sought  to  be  bound  not  to  trespass  upoo  such 
lauds.  Appellees  did  not  comity  with  this 
statute.  On  their  behalf,  however,  it  is  con- 
tended  that  neither  the  fencing  statute  nor 
said  section  39  Justiflea  a  willful  trespass, 
and  rely  upon  the  case  of  light  v.  United 
States,  220  U.  S.  523,  31  Sup.  Ct  48B.  55  L. 
Dd;  670.  That  was  a  suit  Instituted  by  the 
government  of  the  United  States  to  enj(^ 
Light  from  trespassing  upon  a  forest  reserve 
In  the  state  of  Colorado.  There  la  evidence 
showing  that  I/lght  knew  the  boundaries  of 
the  forest  reserve,  and  deliberately  turned 
out  his  cattle  so  that  they  would  go  upon  the 
same,  and  he  admitted  that  he  Intended  for 
bis  cattle  to  go  upon  such  reservation,  and 
pn^osed  to  ctmtinue  to  permit  th^  to  so  do. 

Tbe  lAgbt  Case  has  no  appUcatlon  to  thfr 
present  case,  because  of  said  section  30  of  our 
Code,  and  the  situation  of  the  land.  Under 
the  implied  license  from  the  government,  ap- 
pellants bad  a  right  to  graze  their  sheep  aact 


Digitized  by 


N.M.) 


JASTRO  V. 


•.  FRANCIS 


1143 


cattle  upon  Qie  eTW-nnmbered  sections  of 
public  domain  within  the  two  townships.  Ap- 
pellees conld  not  lawfully  exclude  them  from 
exercising  such  right.  HIU  v.  Winkler,  21  N. 
M,  5,  161  Pac  1014.  So  long  as  the  govern- 
ment of  the  United  States  extended  to  them 
this  implied  privilege,  they  were  as  much  en- 
titled to  pasture  the  goTernment  sections  as 
were  appellees  to  pasture  their  own  lands. 
They  bad  no  means  of  knowing  where  the  sec- 
tion lines  were,  and  which  sections  belonged 
to  appellees,  without  having  the  lands  survey- 
ed and  the  lines  marked.  In  the  light  Case, 
the  defendant  knew  the  boundary  of  the  re- 
serve, and  purposely  grazed  his  cattle  there- 
on. No  statute  similar  to  our  section  39  was 
asserted  to  exist  In  Colorado,  and  such  a 
statute  might  have  no  application,  were  it 
shown  that  a  party  was  familiar  with  the 
boundaries  of  private  property,  and  deliber- 
ately depastured  the  same  with  his  animals. 

In  New  Mexico,  as  In  the  other  states, 
comprising  vast  areas  of  government  land 
where  there  are  but  small  portions  of  the 
land  owned  In  private  ownership.  It  has  been 
the  custom  always  to  turn  animals  loose  for 
grazing  purposes,  and  the  owner  of  the  same 
has  not  been  held  liable  for  the  depasturing 
by  such  animals  of  privately  owned  lands, 
except  where  such  liability  has  been  created 
by  fencing  statutes,  or  otherwise  by  statute. 
Clearly,  if  appellants  were  the  owners  of  cat- 
tle, and  had  turned  the  same  loose  upon  the 
public  domain,  and  such  animals  had  wan- 
dered upon  appellee's  lands,  they  would  not 
be  entitled  to  damages  for  the  depasturing  of 
their  lands  by  such  cattle,  unless  they  were 
able  to  show  that  their  lands  had  been  fenc- 
ed as  required  by  the  statute. 

Appellees  argue,  however,  that  a  different 
rule  prevails  as  to  sheep  whi(^  are  always 
under  the  direct  control  of  a  herder  or  ca- 
poral;  that  In  the  case  of  she^,  where  they 
go  upon  private  lands  and  depasture  the 
same,  a  wUlful  trespass  Is  necessarily  pre- 
sumed because  such  sheep  are  under  the  con- 
trol of  such  hMder  or  caporal.  This  argu- 
ment, followed  to  Its  logical  condusl(»i,  would 
result  In  repeated  damage  cases  by  owners 
of  private  lands  unfenced  and  without  mark 
or  monument  to  Indicate  the  fact  that  they 
were  under  private  ownership,  where  they 
have  been  depastured  by  the  sheep  of  an- 
other. In  various  parts  of  the  state  where 
the  government  domain  is  utilized  for  the 
pasturing  of  sheep,  there  are  Isolated  tracts 
owned  by  private  individuals,  unfenced  and 
unmarked.  If  we  should  adopt  the  rule  con- 
tended for  by  appellees  the  sheepman  would 
be  reqalred  to  be  vigilant.  Indeed,  In  keeping 
an  accurate  record  of  the  entries  upon  the  pub- 
lic domain,  and  what  lands  were  held  In  pri- 
vate ownership,  and  the  services  of  a  survey- 
or  would  be  almost  constantly  in  demand  by 
each  Individual  sheep  raiser  in  order  that  he 
might  escape  liability  in  damages  tor  tres- 
paeslnff  upcm  sodi  pilTate  lands. 


Section  39,  Oode  1915,  was  enacted,  we  be- 
lieve, for  the  purpose  of  aifording  protection 
to  the  owners  of  private  lands  against  flocks 
of  she^  and  other  animals  under  herd,  and 
that  only  by  a  compliance  with  such  section 
is  the  owner  of  private  lands  able  to  secure 
redress  in  damages  for  the  depasturing  of  the 
same,  by  flocks  under  herd,  unless  such  a 
complainant  is  able  to  show  knowledge  on  the 
part  of  the  herder  of  the  lines  of  such  pri- 
vately owned  lands-  In  other  words,  unless 
the  owner  of  private  lands  unfenced  marks 
the  same  as  required  by  such  section,  and 
posts  warning  notices  thereon,  or  serves  a 
written  notice  as  therein  provided  for,  or 
shows  knowledge  on  the  part  of  the  herder 
as  stated,  he  cannot  maintain  an  action  to 
recover  damages  for  the  depasturing  of  the 
same  by  another,  nor  can  he  maintain  a  suit 
In  injunction  to  prevent  such  depasturing. 

Another  question  is  presented  by  appellants 
to  the  eflfect  that  a  court  of  equity  should 
treat  appellees  herein  as  bound  by  the  con- 
tract made  by  Fernandez  Company  with  ap- 
pellants, and  should  award  them  no  relief. 
Under  the  doctrine  found  in  Fletcher's  Ency. 
on  Corporations,  vol.  1,  |  42,  and  cases  there- 
in dted,  it  might  be  that  the  court  should  so 
treat  appellees.  In  the  case  of  Ilnn  &  Lane 
Timber  Co.  v.  United  States,  196  Fed.  593, 
116  C.  O.  A.  267,  will  be  found  an  interesting 
discussion  of  the  same  question.  In  view  of 
our  c<mclu^on,  however,  It  is  not  necessary  to 
consider  this  point. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  will  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  enter 
Judgment  for  aiq;>eliantB,  and  to  di^fwiM  ap- 
pellees' comidBint;  and  It  is  so  (ffdered. 

HAmf  A,  a  J.,  and  PABKEB,  J.,  ooncor. 

On  Motion  for  Rehearing. 

ROBERTS,  J.  In  their  motion  for  rehear- 
ing filed  herein,  appellees  have  called  to  the 
attention  of  the  court  an  error  in  the  stat- 
ment  of  facts,  in  this:  It  is  stated  that  the 
appellants  were  the  owners,  under  lease,  of 
a  42,000-acre  tract  of  land  immediately  east 
of  townships  15  and  16  north,  range  7  west, 
N.  M.  P.  M.,  and  that  the  stock  of  the  Fer- 
nandez Company  was  largely  owned  by  the 
appellees.  Further  that  "on  the  9th  day  of 
April,  1915,  the  Fernandez  C<»npany  and 
Ellas  Francis  &  Son  entered  Into  a  written 
contract  by  which  It  was  agreed  that  a  line 
of  iron  posts  should  be  erected  on  the  range 
line  between  ranges  7  and  8  west,"  etc.,  and 
the  remainder  of  the  third  paragraph  In  the 
statement  of  facts.  Alt  these  facts  were  al- 
leged in  appellant's  answer  or  cross-com- 
plaint, but  were  stricken  out  on  motion  of 
appellees  by  the  trial  court.  The  action  of 
the  court  in  striking  out  the  same  was  as- 
signed as  errw,  but  was  not  considered  by 
this  omirt.  «b  we  did  not  find  it  aaceaaary  to 
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pass  upon  the  question  presented.  The  sixth 
paragraph  of  the  answer,  the  material  facts 
therein  alleged  being  set  forth  in  the  state- 
ment of  facts,  was  likewise  strlclcen  by  the 
trial  court.  As  our  conclusion  was  not  in- 
fluenced by  the  facte  set  forth  In  the  plead- 
ings filed  by  ai^lants,  stricken  as  stated  by 
the  trial  court,  such  facts  could  well  have 
been  omitted  from  the  statement.  I  have 
carefully  considered  the  motion  filed  for  a 
rehearing  and  the  able  brief  In  support  of 
the  same,  but  find  no  reason  for  departing 
from  the  conclusion  reached  In  the  fwmer 
opinion.  The  motlw  for  rehearing  will 
therefore  be  denied. 

PARKKR,  J.  (concurring).  I  concur  in  the 
denial  of  the  motion  for  rehearing  in  this 
case.  In  so  doing  I  desire  to  state  that  I 
feel  bound  by  the  controlling  authority  of  the 
Circuit  Court  of  Appeals  and  of  the  Supreme 
Court  of  the  United  States  as  to  the  right  of 
the  Implied  licensee  to  graze  the  public  do- 
main, and  in  so  doing,  if  necessary,  to  cross 
lands  held  In  private  ownership.  The  hold- 
ing of  the  federal  courts  is  based  upon  the 
provisions  of  Act  Feb.  25,  1885,  c.  149,  23 
Stat.  321,  which  has  been  interpreted  by 
them  to  absolutely  prohibit  any  person,  by 
any  means,  from  obstructing  the  free  pas- 
sage or  transit  over  or  through  the  public 
lands.  And  in  the  case  of  the  owner  of  al- 
ternate railroad  sectltms,  he  Is  held  not  to 
hare  the  right,  by  any  means  whatever,  to 
prevent  the  passage  to  w  use  of  the  even- 
numbered  sectl<His  within  the  range  of  his 
holdings  of  odd-numbered  sections,  where 
such  even-numbered  sections  are  owned  by 
the  goveinmoiL  This  eondn^on  1b  contrary 
to  the  ordlnai7  rnles  governing  property 
rights,  and  no  doubt  Induced  by  tlie  terms 
of  the  statute  as  omstrued.  A  dlfferoit  con- 
clusion, which  commends  Itself  to  me,  was 
reached  in  United  States  v.  RlndbKe  (D.  O.) 
208  Fed.  611.  Feeling  •bound,  however^  by 
the  decisions  referred  to  In  the  oplnlm  by 
Mr.  Justice  BOBiEBTS,  I  concur  In  the  dls- 
positiai  heretofore  made  of  this  case,  with 
such  correction  In  the  statement  ot  facts  as 
has  been  made  by  him. 

[I]  In  regard  to  the  right  of  way  over  the 
sectlMis  held  la  private  ownership,  I  think 
the  well-known  principles  governing  ease- 
m^ts  should  apply,  to  the  effect  that  In  the 
exerdae  of  the  easement  the  utmost  reason- 
able care  Is  to  be  exercised  by  the  claimant 
of  the  easement  so  as  to  do  the  least  damage 
to  the  servlfflit  estate.  Practically  applied 
to  such  (dicumstances  as  exist  In  this  case, 
these  principles  would  require  the  crossing 
of  herds  of  animals  at  section  comers,  rath- 
er than  at  any  other  place  upon  the  alternate 
sections  held  In  private  ownership. 

HANNA,  C.  J.,  concurs  In  the  forcing. 


TIETJEN  V.  UcCOT.    (No.  2144.) 
(Supreme  Oourt  of  New  Mexico.  May  7, 191&) 

1.  FoBciBLE  Entbt  aitd  DxTAnraa  ^9lO(^— 
JUSTXCES  OF  THE  PBACE  ^=»5S<5) — JUKIS- 
DICTION— ReCOBD. 

An  action  for  forcible  entry  and  unlawful 
detainer  of  real  property  must  be  prosecuted  be- 
fore the  justice  of  the  peace  of  the  precinct  in 
which  the  property  ie  situated;  and,  if  there 
be  no  Justice  o£  the  peace  in  that  precinct  able 
or  qualified  to  act,  this  fact  must  affirmatively 
appear  from  the  record,  and  should  be  incorpo- 
rated in  the  complaint  in  the  cause,  in  order 
that  the  jurisdictiou  of  the  iustice  of  the  peace 
in  an  adjoining  precinct,  woo  might  be  cailed 
upon  to  act  under  sodi  circunutancesi  may 
fully  appear. 

2.  Justices  or  the  Peace  «=931,  C8(1),  59— 
Jurisdiction — Ubcobd — Pbesuuption. 

The  jurisdiction  of  the  justice  of  the  peace 
is  inferior,  epecial,  and  limited  by  statute  to 
specific  territorial  boundaries,  established  by 
law  as  a  county,  town,  or  incorporated  city, 
and  to  specific  subject-matters,  such  as  assault 
and  battery,  suits  to  recover  debts  where  the 
amount  claimed  does  not  exceed  $200,  etc.  Such 
jurisdiction  must  appear  affirmatively  from  the 
record  of  the  proceedings;  it  cannot  be  pre- 
sumed. 

Appeal  from  District  Court,  McElntey 
County;  Raynolds,  Judge. 

Action  by  J.  E.  Tietjen  against  L.  McCoy 
In  forcible  entry  and  detainer  before  a 
Justice  of  the  peace.  From  a  Judgment  for 
plaintlflT,  defendant  appealed  to  the  district 
court  where,  on  trial  de  novo,  judgment  was 
rendered  for  plaintiff,  and  defendant  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions. 

TheacticHi  is  In  forcible  entry  and  detainer 
brought  In  the  Justice  of  the  peace  court  fw 
precinct  No.  8  of  McKlnley  county  by  ap- 
pellee. The  tract  of  land  involved  was  de- 
scribed as  Sec.  18.  Tp.  IS  N..  B.  12  W.  like 
Justice  court  ftmnd  the  defendant  guilty  as 
charged,  and  directed  the  Issuance  of  a 
warrant  of  removal  against  the  defintdant. 
irtio  appealed  to  the  district  court  of  McKln- 
ley county,  where  on  trial  de  novo  the  court 
rendered  judgment  in  favor  of  the  plaintiff 
for  damagetc  In  the  sum  of  $1,  fran  whldi 
Judgment  defendant  aK»eal8  to  this  court 

H.  B.  Jamison,  of  Albuquerque,  for  appel- 
lant. A.  T.  Bannctt  of  Gallup,  for  appellee. 

HANNA,  C.  J.  [11  The  first  assignment 
<A  enm  urged  by  appellant  Is  ttiat  tbe  court 
erred  In  proceeding  to  render  Judgment  In 
die  case  when  nether  the  Justice  of  the 
peace  court,  from  which  tbe  case  was  ap> 
pealed,  nor  the  district  court,  nor  this  com% 
had  or  has  Jorlsdlctl<ni  of  the  cause  because 
the  salt  was  not  b^nn  w  tried  In  the  pre- 
dnct  In  HcKlnley  county  In  whlCh  the  land 
in  question  is  situated.  Appellant  attempts 
to  support  this  assignment  by  certain  affida- 
vit proof,  which,  however,  we  cannot  conidd- 
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er  as  any  part  of  the  record.  It  is  to  be 
observed,  however,  that  the  complaint  did 
not  in  aoy  respect  point  out  where  the  land 
la  quMtlon  was  situated;  nor  did  the  evi- 
dence adduced  throw  Ugbt  upon  this  ques- 
tion. This  court  considered  In  the  case  of 
BrasBweU  v.  HalUburtbn,  19  N.  M.  886,  143 
Pac.  476,  a  similar  Question,  construing  the 
statutes  of  this  state.  Section  2384  et  seq., 
Code  lOlli.  We  pointed  out  that  an  action 
for  fordUe  entry  and  unlawful  detainer  of 
real  pn^erty  must  be  prosecuted  before  the 
Justice  of  the  peace  of  the  precinct  in  which 
the  property  is  situated;  and,  if  there  be  no 
Justice  of  the  peace  in  that  prectaict  able  or 
qualified  to  act,  this  fact  must  affirmatively 
appear  from  the  record,  and  slunild  be  in- 
COTporated  in  the  complaint  In  the  cause,  in 
i»^er  that  the  Jurisdiction  of  the  Justice  of 
the  peace  in  an  adjoining  prednct,  who 
might  be  called  upon  to  act  nnder  Buch  cir- 
cumstances, may  fully  appear. 

In  19  Oyc.  at  page  1150,  it  Is  pointed  out 
that  In  suits  brought  under  the  statutes  re- 
lating to  forcible  entry  and  detainer,  in- 
stituted In  Justices  courts,  great  strictness 
In  the  complaint  or  affidavit  is  not  required. 
"Neverthelefisi"  (continues  tbs  text)  "to  give 
the  court  Jurisdiction  it  Is  necessary  that  the 
complaint  should  embody  such  a  statement 
of  facts  as  brli^  the  party  clearly  within 
some  one  of  the  class  of  cases  for  which  the 
statutes  provide  a  remedy,  as  these  proceed- 
ings are  summary  and  contrary  to  the  course 
of  the  common  law." 

As  pointed  out  In  the  same  work  at  page 
1151,  In  actions  In  forcible  entry  and  detain- 
er Instituted  before  a  Justice  of  the  peace, 
the  complaint  must  show  that  the  premises 
in  question  were  within  the  prednct  of  the 
Justice,  or  where  there  Is  no  Justice  In  the 
precinct,  where  the  premises  are  situated 
and  the  action  Is  brought  In  an  adjoining 
precinct,  as  Is  provided  for  under  our  stat- 
ute, that  fact  must  appear. 

12]  The  text  referred  to  In  Cyc  Is  support- 
ed by  the  New  Mexico  case  of  Sanchez  v. 
Candelarla,  5  N.  M.  400,  23  Pac  239.  Tn 
an  early  territorial  case,  that  of  Territory 
V.  Yaleacia,  2  N.  M.  108,  It  was  held  that: 

"The  jurisdiction  of  the  justice  of  the  peace 
is  inferior,  Bpedaf,  and  limited  by  statute  to 
specific  territorial  bouDdaries,  established  by  law 
as  a  county,  town,  or  incorporated  city,  and  to 
flpocific  subject-matters,  such  as  ansanlt  and 
battery,  suits  to  recover  debts  where  the  amount 
claimed  does  not  exceed  $100,  etc.  Such  juris- 
diction  must  appear  affirmatively  from  the  rec- 
ord of  the  proceedings ;  it  cannot  be  presumed." 

In  the  ca.se  of  Lasater  et  al.  v.  Fant  fTez. 
Civ.  App.  1897)  43  S.  W.  321,  It  was  held  that 
a  complaint  which  did  not  locate  the  land  in 
the  precinct  In  which  the  action  was  begun 
was  fatally  defective  In  that  It  stated  no 
cause  of  action  whatever. 


MoOOT  1145 

In  Haskins  t.  Hasklna,  6T  HI.  446,  It  was 

held  that: 

"A  complaint  which  fails  to  $how  a  case  with- 
in any  provision  of  the  statute  relative  to  for- 
dble  entry  and  detainer  is  inauffieient  to  give 
the  court  jurisdiction." 

It  Is  true  that  under  the  statute  In  ques- 
tion in  Illinois  It  was  required  that  the  com- 
plaint should  particularly  describe  the  lands, 
tenements,  or  possessions  In  question,  but  we 
apprehend  that  the  holding  In  this  Jurisdic- 
tion in  the  case  of  Territory  v.  Valencia,  su- 
pra that  the  Jurisdiction  of  a  Justice  of  the 
peace  must  affirmatively  appear  from  the 
record  of  the  proceedings,  would  call  for  an 
allegation  In  the  complaint  showing  the  Ju- 
risdiction, even  though  our  statute  does  not 
provide  that  the  complaint  must  specifically 
set  forth  a  descrij^on  of  the  lands. 

From  an  examination  of  section  2384,  Code 
1915,  it  is  apparent  that  a  limitation  as  to 
the  Jurisdiction  of  the  Justices  of  the  peace 
is  clearly  implied  from  the  requirement  that 
an  action  for  forcible  entry  or  unlawful  de- 
tainer of  real  property  must  be  prosecuted 
before  the  Justice  of  the  precinct  where  the 
property  is  situated,  and  also  by  section  2388, 
Code  1916,  by  the  provision  that  where  no 
Justice  of  the  peace  in  the  precinct  where  the 
premises  are  situated  Is  able  or  qualified  by 
law  to  act,  then  suit  may  be  brought  before 
some  Justice  of  the  peace  in  any  adjoining 
precinct.  By  section  3231,  Code  1915,  it  is 
further  provided  that  where  the  jurisdiction 
of  the  Justice  of  the  peace  may  not  affirma- 
tively appear  upra  the  face  of  the  papers 
transmitted  upon  any  appeal,  and  yet  such 
jurisdiction  actually  existed  in  the  Justice 
of  the  peace  before  whom  such  cause  was 
tried,  It  shall  be  the  duty  of  the  district  court 
to  allow  any  amendment  necessary  to  set 
forth  correctly  the  fact  of  Jurisdiction,  and 
no  appeal  sliall  be  dismissed  for  any  defect 
in  the  papers  so  transmitted,  provided  the 
same  can  in  truth  be  amended  to  correctly  set 
forth  the  Jurisdictional  facta.  1Mb  latter 
section  clearly  calls  for  an  affirmative  show- 
ing on  the  face  of  the  papws  as  to  Jurisdic- 
tional matters,  and  permits  amendmeat  of 
the  papors  transmitted  upon  any  appeal  to 
the  district  court  in  conformlt7  with  the 
truth  whlcb  may  be  necessary  to  correctly 
set  forth  Jurisdlctlottal  facta. 

The  question  bdng  oae  of  Jnriadlctlon,  It 
can  be  raised  in  thte  court  for  the  first  time, 
as  has  been  frequently  h^;  and,  although 
the  objection  Is  In  this  case  raised  for  the 
first  time,  we  find  it  necessary,  by  reason  of 
the  error  pointed  out,  to  reverse  the  Judg- 
ment of  the  district  court  and  remand  the 
cause,  with  Instructions  to  proceed  in  con- 
formity with  this  opinion;  and  it  is  so  or* 
dered. 

BOBSRTS  and  PARKKB,  3J.,  concur. 
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LAHITE)  et  aL  t.  FARMERS'  &  MSOHAK- 
ICS'  BANK.    (No.  14059.) 

(Supreme  Court  of  Washington,    Ma;  11, 
1918.) 

BBOEEBS  «=>43(3)  —  COUUIsaiONS— CONTBAOT 
BT  CORBSSPOHDBNCB. 
Where  realty  broken  wrote  an  officer  of  the 
bank  wMch  owned  a  ranch:  "We  are  writing 
jou  in  regard  to  the  007  acres  located  14  miles 
southwest  of  Pullman,  belonging  to  the  bank. 
If  this  place  is  still  on  the  market  we  would  be 
pleased  to  have  you  send  us  a  new  description 
of  it;"  and  the  officer  answered:  "I  am  in- 
closing herewith  description  of  the  ranch  be- 
low Pullman.  The  price  at  whltA  we  hold  this 
li  $32,000.  subject  to  fl,000  coinmissioQ.  I 
hope  tziat  yon  will  get  busy  and  sell  something 
for  me  at  once"— the  inclosed  description  being 
a  typewritten  unsigned  paper  beaded  "Hillcreat 
Banch,  Property  of  Farmers'  Sc  Mechanics' 
Bank,  Spokane,  Washington,"  consisting  of  a 
statement  of  the  number  of  acres,  pasture, 
buildings,  etc.,  such  writings  were  insufficient 
to  satisfy  the  statute  of  frauds  as  to  a  contract 
for  commissions. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  F.  W.  Gfrand, 
Judge. 

Action  by  G.  W.  Larue  and  Chas.  R.  Lame, 
copartners  doing  business  under  the  name 
and  style  of  G-  W.  Larue  &  Co.,  against 
the  Farmers'  &  Mecbaolcs'  Bank,  a  corpora- 
tl<m.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Beveraed  and  remanded,  with 
Instructlona  to  enter  Judgment  of  dlfimlssal. 

Ham  &  Hum  and  J.  Webster  Hancox,  all 
of  Spokane,  for  appellant.  McCroskey  & 
Stotler,  of  Colfax,  and  John  Pattison,  of  Spo- 
kane, for  respondents. 

PER  CCRLAM.  Respondents  brought  this 
action  to  recover  a  commission  on  a  sale  of 
certain  property  belonging  to  the  appellant 
The  contract  Is  to  be  gathered  from  a  let- 
ter by  respondents  to  Mr.  Orris  Dorman,  of 
the  appellant  bank: 

"We  are  writing  you  In  regard  to  the  907 
acres  located  14  milei  southwest  of  Pullman, 
belonging  to  the  bank.  If  this  place  is  still 
on  the  market,  we  would  be  pleated  to  liave 
you  tend  us  new  description  of  it." 

A  letter  from  Mr.  Dorman: 

"I  am  inclosing  herewith  description  of  the 
ranch  below  Pullman.  The  price  at  which  we 
bold  this  is  $32,000.00.  subject  to  $1,000.00 
commissioD.  I  hope  that  you  will  get  busy  and 
sell  tomething  for  me  at  once" 
— and  the  description  inclosed  therewith. 
The  description  Ui  a  typewrittai  nnrigned 
paper  reading  as  follows: 

"HUlcrest  Ranch. 

"Proper^  of  Farmers'  ft  MedianiCB*  Bank, 
Spokane,  Washington. 

"This  ranch  consists  of  907  acres  of  which 
there  are  about  BOO  tillable,  most  in  cultiva- 
tion, practically  level  and  as  good  land  as  there 
is  in  the  Palonse  counttT,  crop  on  about  250 
acres,  summer  fallow. 

"Patture.  The  pasture  lays  in  two  fields  of 
abfnit  equal  amounts.  One  field  tkH>iag  to- 
ward the  Snake  river  has  the  advantage  of 
climate  making  It  a  number  one  winter  gnudng 


proposition.  The  other  slopes  to  the  north  Into 
the  Wai-Wai  Canyon  and  like  all  north  slopes 
of  the  Palouse  country  is  subject  to  more  mois- 
ture and  heavier  growth  of  grass. 

"BuUdinga.  The  house  is  one  of  seven  rooms, 
plastered,  practically  new  and  in  fine  oondltiim. 
The  bam  will  bold  40  head  of  horses  and  100 
tons  of  hay.  Other  buildings  such  as  are  re- 
quired on  a  place  of  tills  character  are  In  good 
conditi(ui. 

"OroJurl.  There  are  about  2  acres  in  orchard 
with  several  varieties  of  fruit  suffident  for  the 
place  and  all  the  neighbors  in  the  country. 

"LooatioiK  Twelve  miles  southwest  of  Pull- 
man and  7  miles  from  Johnson,  a  town  on  the 
N.  P.  Ry.  south  of  Pullman.  Ues  bt  township 
IS,  range  44,  more  fuUy  described  as  parts  of 
sections  17,  18,  19  and  20. 

"Stock  PostUMities.  This  place  oonld  easily 
maintain  125  to  150  head  of  horses  and  cattle, 
besides  200  to  300  head  of  hogs  which  ought, 
under  proper  management,  pay  10  per  eoit.  on 
an  investment  of  $60,000. 

"Water.  Water  is  pumped  from  a  spring  near 
the  bams  Into  •  cistern  on  the  hlU  and  from 
there  is  piped  to  the  house  and  portions  of  the 
premises.  Bvery  field  is  supplied  with  an 
abundance  of  spring  water." 

The  contnaUng  question  In  the  case  Is 
whetber  tbese  writli^  are  sufllciwt  to  sat- 
is^ the  statute  at  frauds.  It  ts  our  opin- 
ion that  they  are  not  under  tbe  final  hold- 
Ii^  of  this  court  upon  this  vexed  question; 
and,  upon  the  authority  of  Bogera  t.  Uppy. 
169  Pa&  658,  and  Nanoa  v.  Valenttne*  169 
Pac.  862,  the  Judgmeat  of  tbe  lower  court 
ts  rerersed,  and  the  oase  will  be  renuDded, 
with  instmctloiis  to  enter  a  Judgment  of  dl«- 
mlsaal. 


la  re  NICHOLS'  E8TATBL 

Mcdonald  t.  imus. 

(No.  14417.) 

(Supreme  Court  of  Wafihington.   Hay  9.  1918.) 

1.  Wills  «=b>047— Reotbaint  or  Habbiaob 
— "CoNDmoN  Precedent." 

A  will  bequeathing  to  a  legatee  a  named 
sum,  provided  she  is  legally  divorced  from  her 
husband  and  still  bears  his  name,  imposed  a 
"condition  precedent"  which  Is  not  In  restraint 
of  marriage  or  an  inducement  to  obtain  a  di- 
vorce, since  to  have  such  effect  a  condition  mnat 
be  a  condition  subsequent. 

2.  Wills  4s9481— ConBTsnonoH. 

A  will  speaks  as  of  the  date  «  testator's 
death. 

3.  Wills    ^776  —  CoMsrauonoH  —  Oohdi- 

TIOKAX.  BBQUBSTS. 

Under  will  bequeathing  to  legatee  a  named 
mam,  provided  she  is  legaUy  divorced  from  her 
husband  and  still  bears  bis  name,  where  legatee 
had  not  been  divorced  at  death  of  testator,  the 
legacy  lapsed,  and  a  aubeequoit  divorce  was 
nnavaiUnr 

4.  Wills  ^:3439— Iimninoif  or  TsnAToa— 
Duty  op  Coobt. 

When  testator's  wishes  are  aacertidned  and 
found  to  be  legal,  it  is  the  duty  of  tbe  court 
to  carry  them  out  regardless  of  reasonsblmesa 
of  the  conditions  Imposed. 

Department  1.  A[^>eal  from  Superior 
Court,  Spokane  County;  Hugo  B.  Oswald, 
Judge. 

Suit  by  Jessie  F.  McDonald,  legatee  un- 
der tbe  wUl  at  WlUlam  P.  Mlcfaola.  daeeaaed. 
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ag;aiii8t  E.  N.  Tmus,  executor  of  the  estate  of 
said  deceased,  to  obtain  a  construction  of  & 
clause  in  the  will  of  said  deceased.  From 
decision  rendered,  plalntlflt  appeals.  Af- 
Qrmed. 

Roche  ft  Onstlne.  of  Spokane,  for  aiM>el- 
laut.  Skuse  &  Merrill,  of  Spokane,  tor  re- 
spondent. 

FULLEBTON.  J.  TUs  Is  a  proceeding 
Instituted  In  the  superior  conrt  of  ^rakane 
count?  to  obtain  a  construction  of  a  dause 
In  the  wiU  of  Witliam  P.  Nichols,  deceased. 
The  case  was  heard  In  the  lower  court,  and 
Is  before  ua  upon  an  agreed  statement  of 
facts.  ,The  statement  summarized  shows  the 
following: 

(1)  That  WilXlam  P.  Nichols  died  on  Oc- 
tober IS,  1915,'  leaving  estate  in  Spokane 
connt7,  consisting  of  real  and  personal  pn^ 
erty,  of  the  approximate  value  of  $22,000. 

<2)  That  he  left  a  will  bearing  the  date  of 
November  6,  1912,  which  among  others  con- 
tained the  following  bequest:  "I  also  give 
and  bequeath  to  Jessie  P.  MdDraald  of  Spo- 
kane, provided  she  Is  l^lly  divorced  from 
her  hnsband  A.  S.  Md>onald  and  stUl  bears 
his  name,  the  sum  of  one  thooaand  dollars." 

(3)  That  the  will  was  admitted  to  probate 
In.  Spokane  connty  on  October  26,  1015. 
Tbat  one  B.  N.  Imns  was  named  In  the  will 
as  executor  ttaerettf  and  duly  omfirmed  by 
the  court  as  sndi.  That  the  estate  has  been 
closed  bnt  not  distributed,  and  that  there 
now  ronaln  In  the  bands  of  the  executor  suf- 
fldent  funds  to  pay  all  the  legacies  provided 
for  In  the  will,  Including  the  legacy  to  the 
legatee  Jessie  F.  McDonald. 

(19  That  after  tlie  deatb  of  the  testator 
the  legatee  obtained  a  divorce  from  A.  G. 
McDonald,  and  has  not  since  remarried,  and 
now  bears  the  name  of  Jessie  F.  McDmald. 

(Q)  TbKt  the  testator,  at  the  time  of  the 
execution  of  bis  wUl  and  at  the  time  of  bis 
death,  knew  fb&t  the  legatee  was  not  di- 
vorced. 

The  trial  court  on  the  facts  stipulated 
held  that  the  legatee,  becanse  she  did  not 
occupy  the  status  d^ed  In  the  will,  was  not 
competent  to  take  thweunder,  and  adjudged 
the  legacy  to  have  lapsed.  From  this  con- 
clusion the  legatee  has  appealed. 

[1-3]  It  is  the  contention  of  appellant's 
learned  counsel  that  the  condition  Imposed 
ou  the  taking  effect  of  the  legacy  la  one  tend- 
ing to  Induce  the  separatlw  of  husband  and 
wife  and  to  operate  In  restraint  of  marriage, 
and  Is  thus  void  as  against  pfibllc  policy; 
contending  further  that,  If  the  condition  be 
void,  the  legatee  takes  under  the  will  as  If 
no  condition  had  been  Imposed.  But  with- 
out considering  the  effect  of  the  condition, 
were  it  such  as  the  contentl<ni  Implies,  we 
cannot  condiude  that  It  la  capable  of  the 
construction  put  upon  it.  A  will  speaks  as 
of  the  date  of  the  testator's  death.  Until 


that  event  occurs,  it  Is  ambulatory  and  sub- 
ject to  the  contn^  of  the  testator.  Strand 
V.  Stewart.  CI  Wash.  685,  90  Pac.  1027.  The 
condition  here  imposed  Is  plainly  a  condition 
precedent  It  merely  provides  that,  If  the 
legatee  at  the  time  the  will  goes  Into  effect 
has  a  certain  defined  status,  that  Is  to  soy,  If 
she  is  then  legally  divorced  from  her  hus- 
band and  has  not  remarried,  she  may  take 
the  legacy  willed  bet,  otherwise  not  Such 
a  condition  is  not  an  Inducement  to  obtain  a 
divorce,  nor  is  It  In  restraint  of  marriage. 
A  condition  to  have  such  an  effect  must  be  a 
condition  subsequent;  it  must  provide  for 
a  future  separation  and  operate  as  a  re- 
straint upon  a  subsequent  marriage.  It  Is 
almost  too  evident  to  be  capable  of  demon- 
stration that  this  condition  does  neither  of 
these  things.  Since  the  will  speaks  as  of 
the  time  of  the  death  of  the  testator,  no  sub- 
sequent divorce  could  avail  the  legatee:  nor 
If  she  had  received  the  legacy  could  any 
subsequent  marriage  avoid  It 

[4]  The  reasonableness  of  the  condition 
Imposed  is  not  an  Inquiry  for  the  courts. 
The  property  to  be  given  away  was  the  prop- 
erty of  the  testator.  He  was  privileged  to 
dispose  of  It  in  any  lawful  manner.  And 
when  his  wishes  are  ascertained  and  found 
to  be  legal,  It  is  the  duty  of  the  courts,  in 
Justice  to  his  memory,  to  carry  his  wishes 
into  effect 

The  order  appealed  from  Is  affirmed. 

ELLIS,  C.  J.,  and  WEBSTER.  MAIN,  and 
PARKER,  JJ.,  concur. 


STATE  ex  rel.  GREB  v.  HURN,  Judge  of 
Superior  Court    (No.  14662.) 

(Supreme  Oourt  of  Washington.   M^  9, 1918.) 

1.  Ti*ra  «=>11— Per  Diek  Compensation— 
Pbactioks  or  a  "Dat." 

Under  Laws  1913,  p,  386,  {  1,  providbig 
that  when  an  ouidal  court  reporter  shall  be 
appointed  be  shall  thereupon  become  an  offi- 
cer of  the  court,  section  2  making  it  the  duty 
of  the  official  court  reporter  to  be  in  attend- 
ance upon  the  court  at  such  times  as  the  presid- 
ing judge  may  direct,  and  section  3  providing 
that  each  official  reporter  so  appointed  shall 
be  paid  a  compensation  at  the  rate  of  $10  per 
diem  for  every  day  he  is  actually  In  atten- 
dance upon  said  court  pursuant  to  the  direction 
of  the  court,  where  official  court  reporter  of 
superior  court  in  response  to  request  of  pre- 
siding judge  was  in  attendance  durmg  the  morn- 
ing session,  fae  was  entitled  to  i>er  diem  of  $10 ; 
the  law  not  considering  fractions  of  a  day  in 
fixing  salaries  and  fees  for  the  performance 
of  public  services  at  so  much  per  day. 

[Ed.  Note.~For  other  definitions^  see  Words 
and  Phrases,  First  and  Second  Series,  I>ay,l 

2.  Ofticbss  4=»94  —  P£B  Diem  Compskba- 

TIOW. 

Where  a  statute  fixes  an  officer's  compensa- 
tion at  a  certain  sum  per  day,  such  officer,  per- 
forming any  substantial  service  on  a  particu- 
lar day,  has  a  right  to  the  per  diem  for  that 
day. 
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D^rtment  1.  ^pll(»tloii  for  a  writ  of 
mandamus  by  the  Stat^  <ni  the  relation  of 
John  W.  Oreb.  against  David  W.  Hum, 
Judge  of  the  Superiw  Court  In  and  tor  the 

County  of  Spokane.   Writ  granted. 

Henry  L.  Keonan,  of  Spokane,  for  appel- 
lant.   Joseph  B,  lindsley,  of  Spokane,  for 

respondent. 

MAIN,  J.  This  Is  an  application  for  a 
writ  of  mandamus.  The  petitioner  Is  the 
official  reporter  In  the  department  of  the 
superior  court  of  Spokane  county,  the  presid- 
ing Judge  of  which  Is  the  Hon.  David  W. 
Hum,  the  respondent. 

[1]  On  the  1st  day  of  November,  1917,  the 
petitioner  was  directed  by  the  respondent  to 
be  in  attendance  as  official  court  reporter. 
Responding  to  this  request  the  petitioner  was 
In  attendance,  and  reported  certain  testi- 
mony and  proceedings  In  the  court  during 
the  morning  session  or  forenoon  of  the  day 
mentioned.  He  was  not  directed  by  the  pre- 
siding judge  to  be  In  attendance  during  the 
afternoon  session  of  that  day.  The  statement 
subsequently  prepared  by  the  petitioner  call- 
ed for  the  payment  of  |10  for  the  1st  day  of 
November,  1017.  This  statement  the  presid- 
ing Judge  declined  to  certify,  claiming  that 
the  petitioner  was  only  entitled  to  one-half 
of  the  per  diem  fixed  by  the  statute. 

This  case  calls  for  a  construction  of  the 
statute  authorizing  official  court  reporters. 
Laws  of  1913,  c.  126,  Section  1  of  this  stat- 
ute, among  other  things,  provides  that,  when 
an  official  court  reporter  shall  be  appointed, 
"such  stenographer  shall  thereuprai  become 
an  officer  of  the  court  •  •  • "  By  sec- 
tion 2  it  is  made  the  duty  of  the  official  re- 
porter to  be  In  attendance  upon  the  court  "at 
such  times  as  the  Judge  presiding  may  di- 
rect. •  •  •  "  By  section  3  it  Is  provided 
that: 

"Each  official  reporter  so  appointed  shall  be 
paid  a  compensation  at  the  rate  of  ten  dollars 
($10)  per  diem  for  eve^  day  that  he  is  actually 
in  attendance  uptm  said  court  pursuant  to  the 
dfrectioD  of  the  court  *  • 

The  question  then  Is:  If  the  official  re- 
porter is  only  In  attendance  a  portion  of  the 
day,  shall  hts  per  diem,  fixed  by  the  statute, 
be  split  or  prorated?  In  ttiis  state  there  is 
no  statute  which  fixes  the  length  of  time 
that  the  court  shall  be  in  session  each  day. 
The  session  of  the  court  may  consist  of  any 
number  of  hours,  within  the  limit  of  24.  be- 
tween two  successive  mldnls^ts.  In  Smith 
V.  Board  of  Coun^  Corners  of  Jefferson  Co., 
10  Colo.  17,  13  Pae.  917.  the  Supreme  Court 
of  Colorado  had  before  it  a  statute  which 
provided  for  the  compensation  of  the  county 
superintendent  of  schools  as  follows: 

"For  the  time  necessarily  spent  in  tbe  dis- 
charge of  his  duty  he  shall  reodve  five  dollars 
per  day.  •  • 

The  question  there  was:  Under  this  stat- 
ute, what  would  constitute  a  day's  service 


tor  the  superintendent  T    Answering  this 

questlm  it  was  said: 

"We  answer,  the  law  does  not  recognise  frac- 
tions of  days;  and,  when  it  provides  a  per 
diem  compensation  for  the  time  necessarily  de- 
voted to  the  duties  of  an  office,  the  officer  ia 
entitled  to  this  daily  compensation  for  each  day 
on  which  it  becomes  necessary  for  him  to  per- 
Form  any  substantial  official  service,  if  he  does 
perform  the  same,  regardless  of  the  time  oc- 
cupied in  its  performance." 

In  White  V.  Dallas  County,  87  Iowa,  563, 
54  N.  W.  368k  the  Supreme  Court  of  tlie 
state  of  Iowa  construed  a  statute  which  fix- 
ed the  c(Hapensation  of  commissioners  of  in- 
sanity "at  the  rate  of  three  dollars  per  day, 
each,  for  all  the -time  actually  employed  in 
the  duties  of  their  c^ee."  It  was  there  held 
that  the  commissioners,  when  employed  In 
the  duties  of  their  office  on  a  glv«i  day,  were 
each  entitled  to  $3  per  diem  fixed  1^  the 
statute,  regardless  of  the  number  of  hours  of 
such  employment  on  a  particular  day.  See. 
also.  Board  of  Com'rs  of  Mcintosh  County 
V.  Whltaker  (OkL)  158  Pac  1136,  and  Robin- 
son V.  Dunn,  77  Oal.  473, 19  Pac.  878, 11  Am. 
St.  Rep.  297. 

[2]  Other  authorities  ml^t  be  cited,  but 
it  Is  useless  to  multiply  dtatlons  where  all 
of  the  authorities,  so  far  as  we  are  advised, 
support  the  view  that,  where  the  statute  fix- 
es an  <^cer'8  cnnpensation  at  a  certain 
sum  Xfer  day,  such  officer,  performing  any 
substantial  service  on  a  particular  day.  has 
a  right  to  the  per  ^em  for  that  day. 

In  the  present  case  we  think  that  under 
the  statute  the  official  court  reporter  Is  en- 
titled to  the  per  diem  named  in  the  statute 
for  every  day  that  be  is  directed  by  the 
presiding  Judge  to  be  In  attendance  upon  the 
court,  and  he  Is  In  fact  in  attendance,  re- 
gardless of  the  i>«1od  of  time  which  such  at- 
tendance for  a  particular  day  may  cover.  In 
fixing  salaries  and  fees  for  the  perforoiance 
of  public  services  at  so  mudi  per  day  the  law 
does  not  consider  fractions  of  day. 

Let  the  writ  issue. 

ELLIfi,  C.  J.,  and  PARKER  and  FVIi- 
LERTON,  JJ..  cCHkCUr.  WEBSTER,  J.,  took 
no  part 


HOUGHTON  V.  HOY  st  aL   (No.  14410.) 
(Supreme  Court  of  Washington.  Uay  10. 191&) 

1.  COSTBACTS  «=»166— ReFEHENCI  TO  OTHEB 
CONTBACT — CONBTBUCnON.- 

Where  a  contract  incorporates  another  con- 
tract by  reference,  tht  two  omtracts  most  be 

construed  as  one. 

2.  CONTBACTS  ©=»208— CONSTBDCTION— InCOB- 
POBATION  OF  OthEB  Co»TEACT— RAn.SOAO 
BDILDHVG— FUBNIBHINO  MAWBIAtS. 

A  contractor's  agreement  with  a  subcontrac- 
tor to  famish  materials,  iac(»^rating  by  ref- 
erence certain  provisions  of  contractor's  agree- 
ment with  the  railroad  company,  held  not  to 
require  the  contractor  to  deliver  materials  went 
of  a  certain  street,  or  where  tradis  were  not 
available. 
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8.  PVINCZPAZ.  AND  SUIBA  ^>1AL— OOHTUOT 
— STTBCONTBACTOH'fi   BOHD  •— •   NOTICB  OV 

Breach— EviDBNCi. 
Evideace  held  to  show  that,  as  required  b; 
the  bond  the  contracts  had  dul^  notiQed  the 
snbcoDtractor'a  surety,  a  corporation,  and  given 
it  opportuDit7  to  complete  the  contract  after 
the  subcontractor's  breaeht  which  it  failed  to 
do,  rendering  it  liable  for  contnctaw't  loss  in 
oompleting  the  work. 

4.  Principal  and  Sukbtt  ^»100(^)— Extbab 
— Brucasb  of  Subbty. 
Where  a  subcontractor's  contract  provided 
for  extras,  his  surety  was  not  released  hy  the 
inclusion  of  contractor's  loss  thereon,  in  com- 
pleting the  work  after  ■ubcoatractor'a  breach  of 
performance. 

Department  2.  Appeal  from  Superior 
Oonrt,  Spokane  Ooanty;  Henry  Li.  Kennan, 
Judge. 

Action  by  Shirley  Houghton  against  Wil- 
liam J.  nay  doing  business  as  the  William 
J.  Hoy  Company,  In  which  the  defendant  set 
up  a  counterclaim  against  the  plalntllT  and 
the  Guardian  Casualty  &  Guaranty  Company. 
From  a  Judgment  for  the  defendant,  both 
the  plaintiff  and  the  defendant  Casualty  Com- 
pany appeal.  Affirmed. 

Nuzum,  Clarke  &  Nuznm,  of  Spoken^  and 
John  Hubert  Mee,  of  San  Francisco,  Cal., 
for  appellants.  Gannon  ft  Ferris,  of  Spokane, 
for  rei^KHLdait 

MOUNT,  J.  This  actltai  was  brought  to 
recover  the  sum  of  f50,86&30  alleged  to  be 
due  from  the  defendant  <ni  account  of  work 
done  for  the  defendant  under  certain  con- 
tracts. The  defendant,  after  denying  cer- 
tain material  allegations  of  the  complaint, 
alleged  a  counterclaim  and  set-off,  and  de- 
manded Judgment  against  the  plaintiff  and  . 
the  Guardian  Casualty  &  Guaranty  Com- 
pany in  the  sum  of  $33,486.57.  Alter  Is- 
sues were  Joined,  tlie  case  was  tried  to  the 
court  without  a  Jury,  and  findings  were 
made  and  Judgment  enfered  In  t&vor  of  tbe 
defendant  for  $22,736.  The  plalnaff  and 
the  Guardian  Casualty  &  Guaranty  Company 
have  appealed  from  that  Judgment.  The 
facts  may  be  briefly  stated  as  follows: 

On  October  8>  1914,  the  Northern  Pacific 
Railway  Company  let  a  contract  to  W.  J. 
Boy  Company  for  the  construction  of  an 
elevated  roadway  through  the  (Aty  of  Spo- 
kane, mils  elevated  roadway  was  about 
ttiree  miles  In  length.  It  consisted  of  con- 
crete retaining  walls  on  eadi  side  of  the 
right  of  way  and  overhead  bridges  across  the 
public  streets  of  the  city  over  which  the  rail- 
way line  extended.  On  November  14,  1914, 
the  W.  J.  Hoy  Company,  original  contractor 
for  the  Northern  Pacific  Railway  Company, 
entered  into  a  subcontract  with  R.  H.  Van 
Sant,  Jt.,  Shirley  Houghton,  Raymond  Ash- 
ton,  and  G.  T.  Brldgman.  copartners  doing 
business  under  the  name  of  the  Pacific  Con- 
crete Placing  Company  (which  shall  hereaft- 
ei*  be  referred  to  as  the  Placing  Oompany), 
1^  which  contract  the  Placing  Company  un- 


dertook to  mix  and  place  so  much  of  the 
omcrete  as  would  be  required  for  the  retain- 
ing walls,  cross-walls  and  bridges,  at  an 
agreed  price  of  90  cents  p&r  cubic  yard. 
Thereafter,  on  Febrnary  11,  1915,  the  W. 
J.  Hoy  Company  entered  into  another  sub- 
ccmtract  with  the  Placing  Company  by  wliich 
the  latter  company  agreed  to  construct  and 
maintain  with  materials  furnished  by  the 
Hoy  Company  the  wooden  forms  for  retain- 
ing walls,  cross-walls,  and  abutments.  These 
two  ccHitracts  provided  that  the  Placing  Com- 
pany should  furnish  surety  bonds  for  the 
faithful  performance  of  these  contracts,  and 
bonds  were  furnished  by  the  Guardian  Cas- 
ualty, &  Guaranty  Company  In  the  sum  of 
$40,000  for  the  faithful  performance  of  the 
concrete  contract,  and  $7,000  for  the  faith- 
ful performance  of  the  other  contract.  These 
bonds  were  both  under  date  of  April  9,  191Q. 
Work  was  commenced  on  these  contracts 
by  the  Placing  Company  in  March,  1915,  and 
continued  until  in  December  of  that  year, 
when  the  work  was  stopped  on  account  of 
the  winter  months. 

During  the  time  the  work  was  in  progress 
payments  were  made  by  the  Hoy  Company  to 
the  Placing  Company  in  accordance  with 
the  terms  of  the  contracts  to  the  amount  of 
90  per  cent,  of  the  estimates  made  by  the 
supervising  engineers.  After  the  work  was 
closed  down  In  December  of  1915,  the  super- 
intendent of  the  railway  company  notified 
the  Hoy  Company,  and  In  turn  the  Hoy  Com- 
pany notified  the  Placing  Company,  that  no 
more  deliveries  of  sand  and  gravel  or  con- 
crete would  be  permitted  upon  railway  tracks 
west  of  Division  street.  The  Placing  Com- 
pany insisted  that  It  was  entitled  to  deliv- 
eries of  sand  and  gravel  and  cemmt  at  the 
work  sites  where  work  was  being  dMie,  and 
for  failure  of  the  Hoy  Company  to  make 
such  deliveries  declined  to  proceed  with  the 
contract  for  concrete  work  when  the  work 
was  required  to  be  started  In  March  of  1916. 
The  Hoy  Company  thereupon  notified  the 
Guardian  Casualty  ft  Guaranty  Company  of 
this  fact,  and  that  work  would  be  started  on 
the  2Sth  day  of  March,  1916,  and  that  un- 
less the  Placing  Company  or  the  Guardian 
Casualty  &  Guaranty  Company  proceeded 
with  the  contract  for  concrete  work  the 
Hoy  Company  would  take  charge  of  the 
work  and  finish  it  at  the  cost  of  the  Guard- 
Ian  Casualty  ft  Guaranty  CiHnpany  and  of 
the  Placing  Company,  which  It  did.  Hie 
Placing  Company  continued  with  tlie  con- 
tract for  retaining  wall,  cross-wall,  and  abut- 
ment forms  under  tbe  retaining  wall  con- 
tract, until  tbe  montb  of  August,  1916.  At 
that  time  the  Hoy  Company  refused  to  pay 
the  monthly  estimate  of  work  done  by  the 
Pladi^  OiHnpanj  upon  this  contract,  because 
the  Placing  Company  was  then  Indebted  to 
thB  Soy  CfXQpaoy  In  excess  of  the  amount 
of  the  monthly  estimate.   The  Placing  Coro- 
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pany  thereupon  rcAued  to  cooip^  with  that 
contract,  and  shortly  afterwards  the  part* 
nera  of  the  Placlsg  Company  dissolved  the 
copartnership,  and  assigned  to  Shirley  Hou^* 
tim  all  their  interest  In  the  assets  of  the 
partnership,  and  he  assumed  all  the  liabili- 
ties thereof.  He  thereafter  tnronght  this 
action,  alleging  the  amoants  due  from  the 
Hoy  Company  to  the  Placing  Company  to  be 
$60,806.30.  The  Hc^  Oompany  thereafter 
filed  Its  answer,  brought  In  the  Guardian 
Casualty  &  Guaranty  Company  as  defendant, 
and  alleged  that  U  had  expended  In  excess 
ot  the  amount  due  the  PIa<di^  Company  the 
snm  of  ¥33,485.&7,  for  which  the  Hoy  Com- 
pany prayed  Judgment  against  the  Placing 
Company  and  the  Guardian  Oatsualty  &  Guar- 
anty Company. 

Hie  trial  ot  tlie  case  luTolved  a  multitude 
of  accounts  im  the  part  ot  both  the'app^- 
lants  and  the  respondent.  The  record  is 
▼olumlnous:  but  tiie  primary  question,  and 
the  one  which  controls  the  disposition  of  the 
case,  depends  upon  a  oonstmctlcHi  of  the 
dlfferont  contracts. 

The  contract  between  the  Northen  Pftctflc 
Railway  Company  and  the  Hoy  Company 
provided.  am<»iK  other  things,  as  fc41ows: 

"The  contractor  screes  to  fumish  all  labor, 
services  and  materisi  for,  and  construct,  com- 
plete and  6niah  in  the  most  thorough  work- 
manlike and  anbstantial  manner  in  every  respect 
to  the  satisfaction  of  the  chief  engineer  of  the 
company,  within  the  time  hereinafter  specified, 
and  according  to  the  specifications  hereto  an- 
neied  and  made  part  of  this  contract,  all  con- 
crete construction,  waterproofing,  founda- 
tions. •  •  • 

"Date  of  Completion.  The  work  Is  to  be 
ccHnmenced  immedintely  and  completed  on  or 
before  the  lat  day  of  Jane,  A.  D.  1&16.  *  *  * 

"l%e  company  will  famish  free  transportation 
over  its  own  line  subiect  to  the  review  and 
instructions  of  the  chief  engineer  as  to  the  ne- 
cessity for  and  proper  use  of  same,  for  con- 
tractor's outfit  to  the  work  and  retam  to  point 
oi  origin  or  to  a  point  having  an  oqnivalent 
tariff  rate. 

"Free  transportation  will  be  furnished  for  ce- 
ment west  of  Logan,  Montana. 

"Tbe  contractor  to  pay  full  tariff  rate  on  all 
other  material  and  sullies  entering  Into  or  used 
on  the  work,  and  contractor  shall  buy  all  such 
material  if  possible  at  points  which  will  permit 
tihe  company  to  receive  the  haul  on  such  ma- 
terials, routing  same  via  the  lines  of  the  com- 
pany and  its  connectinfT  lines.  •  •  • 

"Nothing  herein  contained  shall  be  construed 
to  relieve  the  contractor  of  payment  of  de- 
murrage charges  under  car  service  association 
rules,  for  shipments  of  equipment  and  material 
by  eitber  the  railway  company  or  the  contractor 
to  be  used  on  tbis  contract ''^ 

In  the  spedflcatlons  above  referred  to  It 
was  provided  as  follows: 

"Plans  and  Ordinance.  All  work  mast  con- 
form in  every  respect  to  the  general  and  detail 
plans  and  specifications  of  the  railway  com- 
pany.  •   •  • 

"Excavation.  •  •  •  The  price  paid  for  er- 
cavfttlMt  shall  include  backfilling  and  the  actual 
haul  of  materials  for  any  distance  not  exceed- 
ing eOO  feet.  The  limit  to  which  any  materials 
may  be  required  to  be  haulad  Aaii  be  8,000 
feet.  •  ■  • 

"EJnrine,  Work  Train  Service  and  Equipment 
*  *  *  Kecessary  engine,  wwk  train  serrice 


and  equipment  will  be  famished  the  contractor 
at  the  railway  company's  regular  rates  for  com- 
pany work. 

"tfaintainlnr  Traffic  •  •  •  The  engineer 
will  not  permit  the  contractor  to  disturb  or  ob- 
struct the  track  except  as  directed  by  the  divi- 
sion superintendent  of  the  railway  company. 

"Tbe  railway  company  will  furnish  such  num- 
ber of  flagmen  as  the  division  superintendent 
may  direct  for  the  protection  of  traffic.  The 
expense  of  flagmen  services  will  be  borne  by  tbe 
railway  company. 

"Rearrangement  of  Existing  Tracks.  The 
necessary  rearrangement  of  the  existing  tracks 
of  tbe  railway  company  in  order  to  give  the 
contractor  access  to  the  nte  of  the  work  will  be 
done  by  the  railway  company's  forces  under  the 
direction  of  the  engineer. 

"The  general  plan  of  track  rearrangement  as 
now  proposed  by  tbe  railway  company  may  be 
seen  at  the  office  of  the  engineer,  and  the  rail- 
way company  will  carry  out  this  plan  or  a  modi- 
fication of  same  as  rspidly  as  the  business  of 
the  railway  company  will  permit  and  the  prog- 
ress of  the  work  requires,  but  It  shall  be  dis- 
tinctly understood  that  the  railway  company  as- 
sumes no  responsibilities  for  delays  to  the  con- 
tractor account  of  track  changes,  tbe  transfer- 
ring ot  traffic  from  surface  to  elevated  grades, 
obstruction  of  the  work  by  the  traffic  of  the 
railway  company,  etc. 

"No  changes  whatever  will  be  made  In  tbe 
existing  tracks  of  tbe  railway  company  except 
in  ca^  where  it  Is  practically  Impossible  to 
construct  the  work  otherwise.   •   •  • 

"Delivery  of  HateriaL  Material  received  at 
the  work  in  carload  lots  will  be  set  out  on  the 
most  convenient  spur  track  available  east  of 
Division  street 

"If  the  railway  eommny  fnmiriies  cement 
storage  room  will  be  provided  at  some  point  eart 
of  Division  street 

"The'  contractor  shall  unload  all  cars  within 
48  hours  of  receipt  of  sam^  or  pay  regalar 
car  demurrage.  •  •  •» 

The  contract  between  the  Hoy  Company 
and  the  Placing  Company  contained  the  fol- 
lowing provisions: 

"^e  Hoy  Company  shall  furnish  all  sand, 
gravel  or  crushed  rock  and  cement  required  for 
all  concrete  work  done  in  connection  with  said 
separation  work  delivered  as  follows:  Sand  and 
gravel  or  crushed  rock  f.  o.  b.  cars  in  said 
city  of  Spokane  as  near  as  available  railway 
tradiage  snail  permit  to  bunker,  hopper  or  work- 
ing Mtes  of  said  Placing  Company,  and  furnish 
cement  in  cars  at  points  where  railway  trackage 
is  available  and  most  snltaUe  to  the  Pladng 
Company.   •  •  • 

"Said  Hoy  Company  agrees  to  ftuniah  not  leas 
than  500  cubic  yards  of  gravel  or  rock,  2S0 
cubic  yards  of  sand  and  500  barrels  of  cement 
per  working  day  of  twenty-four  hours  snd  shall, 
if  larger  quantities  are  desired  by  the  Placing 
Commny,  endeavor  to  furnish  such  additional 
quantities  but  not  be  bound  to  do  so.  *  *  * 

"To  take  and  keep  an  accurate  cheek  on  all 
cement  cars,  as  to  quantity,  and  report  same  to 
tbe  local  office  of  said  Hoy  Company.  To  ex- 
ercise all  possible  diligence  in  the  care  of  ce- 
ment sacks,  and  when  emptied  tie  the  same  in 
bundles  in  multiples  of  one  hundred,  ready  for 
resbipment  to  tbe  cement  company.   *   *  • 

"To  unload  all  sand,  gravel,  rock  or  cement 
delivered  for  any  one  day,  in  such  way  and  at 
such  time  as  to  protect  the  Hoy  Company  from 
demurrage  charges,  and  if  demurrage  charges 
are  assessed  tbey  shall  be  paid  by  the  Pladng 
Company." 

Then,  after  referring  to  tte  contract  be* 
tweoi  the  railway  company  ana  tlw  Hoy 
Company,  It  was  provided  that: 
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"The  proTiflions  of  said  contract  between  the 
Hoy  Company  and  tbe  railway  company,  in  so 
far  as  they  relate  to  the  part  of  tbe  gnaa  aep- 
aration  work  covered  by  this  contract,  an  made 
a  part  of  tbia  contract." 

It  wiU  be  noted  tma  tbese  two  contracts 

that: 

"Material  received  at  the  work  In  carload 
lota  will  be  set  oat  on  the  moat  convenient 
apnr  track  available  east  of  Divirion  street. 
'  "If  tbe  railway  company  fumiihes  cement, 
storage  room  will  be  provided  at  some  point 
east  of  Division  street 

"The  contractor  shall  onload  all  cars  witiiin 
48  hours  of  receipt  of  same,  or  pay  xapilar  car 
demurrage.   •   •  •»* 

That: 

"The  engineer  will  not  permit  tbe  contractor 
to  disturb  or  obstruct  tbe  track  except  as  di- 
rected by  tbe  division  supwintendent  of  tbe 
railway  company.  •  • 

And  that: 

"The  Hoy  Company  shall  furnish  all  sand, 
gravel  or  crushed  rock  and  cement  required  for 
all  concrete  work  done  in  connection  with  snid 
separation  work  dellvwed  as  follows:  Sand  and 
gravel  or  crosbed  ro<^  f.  o.  b.  cars  in  said  city 
of  Spokane  as  near  aa  available  railway  track- 
age shall  permit,  to  bunker,  hopper  or  wwking 
sites  of  eaid  Placing  Company.  «  *   •  •* 

[1,  21  It  is  vigorously  contended  by  tbe  ap- 
pellants that  the  Hoy  Company  was  bound  to 
deliver  sand,  gravel,  cement,  and  other  ma- 
terials at  the  bunker,  hopper,  or  working 
sites  of  the  Placing  Company.  We  think  it 
Is  plain  from  the  language  of  tbese  two  con- 
tracts — which  must  he  construed  as  one 
(State  ex  rel.  Noble  v.  Bowlby,  74  Wash.  54, 
132  Pac.  723)— that  the  Hoy  Company  did 
not  agree  to  furnish  tbe  sand,  gravel,  crash- 
ed rock,  or  cement  at  the  bunker,  hopper,  or 
working  sites  of  the  Placing  Company,  un- 
less railway  tracks  were  available  for  that 
purpose.  The  record  shows  without  dispute 
that  a  large  number  of  cars  of  sand,  gravd, 
and  cement  were  furnished  by  the  Hoy  Com- 
pany at  the  bunker,  hopper,  and  working 
sites  of  the  Placing  Company  when  railway 
tracks  were  arallable.  A  few  cars,  during 
the  year  191{l,  were  not  so  furnished;  bnt 
the  contract  of  Hoy  with  tbe  railway  compa- 
ny Is  clear  to  tihe  effect  fliat  the  tracks  and 
the  traffic  thereon  were  entirely  under  the 
control  of  the  division  superintendent.  The 
railway  company,  In  the  original  contract, 
very  plaiidy  Indicated  that  the  traffic  over  its 
line  should  not  be  interfered  with,  and  for 
that  reason  the  division  superlntendrat  bad 
control  of  the  tracks  and  the  traffic  tbereon. 
If  he  refased  permission  for  the  use  of  the 
railway  or  spur  tracka,  sndi  tracks  were 
clearly  not  arallable  for  use  to  the  contrac- 
tor or  his  subcontractors.  It  la  no  doubt 
true  that  the  Hoy  Company,  if  It  desired  to 
do  so  might  have  agreed  that  sand,  gravel, 
and  cement  would  be  delivered  by  it  at  par- 
ticular places,  such  as  at  the  bunker,  hopper, 
or  working  sites  of  the  Placing  Company ; 
but  tbe  Hoy  Company  did  not  make  that 
agreement,  because  the  contract  states  that 
d^lra?  of  these  materials  shall  be  made  "u 


near  as  available  railway  trackage  shall 
permit  to  bunker,  hopper  or  working  sites. 
•   •  This  meant,  of  coarse,  that  If 

available  trackage  would  not  permit,  the 
Hoy  Company  was  not  required  to  deliver 
the  sand,  gravel,  and  cement  at  the  working 
sites.  When  the  division  superintendent,  in 
his  letter  in  December,  1915,  notified  the  con- 
tractor that  he  would  not  p^mit  sand,  grav- 
el, and  cement  to  be  delivered  upon  the 
tracks  west  of  Division  street,  those  tracks 
were  then  not  available  for  that  purpose, 
and  consequently  a  delivery  of  the  cars  in 
the  yards  east  of  Division  street  was  a  de- 
livery under  the  contract  This  being  true — 
and  tt  seems  no  other  reasonable  construction 
of  tbe  contract  can  be  Indulged — ^It  follows 
that  tbe  Placing  Company  was  not  author- 
ized to  refuse  to  complete  the  concreting  con- 
tract because  the  Hoy  Company  did  not  de- 
liver cars  at  the  work  sites.  The  app^lants 
argue  at  length  that  there  were  delays  in 
the  d^very  of  materials  In  1915.  Suc^  de- 
lays were  caused  partly,  at  least,  by  the  fault 
of  the  Placing  Company.  A  careful  reading 
of  the  abstract  of  the  record  fails  to  con- 
vince us  that  the  trial  court  erred  In  finding 
that  the  H(V  Company  substantially  per- 
formed its  ccmtract. 

It  is  unnecessary  to  enter  Into  a  considera- 
tion of  tbe  dif^er^t  Items  in  the  accountlug 
upcm  which  appellants  have  written  many 
pages  .of  their  brief,  such  as  demurrage,  In- 
surance, pilot  wages,  water,  fftllure  to,  pay 
August  estimate  up<m  form  contract,  etc. 
Some  of  tbe  Items,  oonsld^red  In  detail  by 
the  trial  court,  appear  upon  th^  face  not 
to  be  Justly  chargeable  against  the  appel- 
lants, bnt  when  explained  as  they  seem  to 
be  in  the  record  we  are  satisfied  that  the 
trial  court  arrived  at  a  correct  conclusion  as 
to  the  allowance  and  rejection  of  items  refer- 
red to  in  the  bHefs. 

[3]  It  is  argued  by  the  appellants  that  the 
Guardian  Oasnalty  &  Guaranty  Company  is 
not  liable  upon  its  bond  becanse  the  notice  re- 
quired in  the  bond  was  not  given.  The  rec- 
ord  shows  that  the  Hoy  Company  smt  a  no- 
tice by  r^stered  mail  on  March  23,  1916,  to 
the  Guardian  Casualty  &  Guaranty  Compa- 
ny at  Salt  Lake  City,  Utah,  its  home  office. 
There  was  no  agent  in  ttie  dty  of  Spt^ne 
upon  whom  notice  could  be  served.  On  the 
next  day  the  Hoy  Company  sent  a  telegram 
stating  that  the  Placing  Company  refused  to 
proceed  with  its  contract,  and  that  it  would 
be  necessary  to  commence  work  on  the  con- 
tract on  March  27th,  and  asking  the  Guardi- 
an Casualty  &  Guaranty  Company  what  It 
proposed  to  do.  The  Hoy  Company  received 
no  reply  to  either  the  notice  or  the  telegram, 
and  on  the  28th  day  of  March,  1916,  took 
over  the  work  and  thereafter  completed  it. 
No  effort  was  made  to  show  that  the  Guardi- 
an Casualty  &  Guaranty  C«npany  would 
have  taken  over  the  work,  or  that  it  had 
made  any  effort  to  take  over  the  work  after 
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notice  waa  received  by  It  of  fb.e  refusal  of 
the  Placing  Company  to  proceed.  It  la  plain, 
we  think,  that  the  surety  was  duly  notified 
and  had  an  opportunity  to  take  over  the 
work.  We  think  It  was  the  duty  of  the 
Guardian  Casualty  &  Guaranty  OcHQpany  to 
proceed  at  once  upon  the  receipt  of  the  no- 
tice to  take  over  the  work,  or  to  notify  the 
Hoy  Company  of  Its  intention  to  do  so.  It 
evidently  determined  not  to  do  so,  and  Is  lia- 
ble of  course  for  the  damage  which  the  Hoy 
Company  sustained  by  reason  of  the  Placing 
Company's  not  proceeding  with  the  work. 

[4]  Sotaie  contention  is  made  hy  the  appel- 
lants that  because  extras  were  included  In 
work  which  was  done  by  the  Placing  Com- 
pany for  the  Hoy  Company,  the  surety  was 
released.  Bxtras  were  provided  for  In  the 
contract,  and  this  court  has  held  that  in  such 
cases  the  doing  of  ^tra  work  by  the  con- 
tractor would  not  release  the  surety  upon  the 
bond.  Jenkins  v.  American  Surety  Co.,  46 
Wash.  S73,  88  Pac.  1112. 

A  numtwr  of  other  points  are  discussed  in 
the  briefs,  but  our  conclusion  to  the  effect 
that  the  Placing  Company  was  not  justified 
in  reusing  to  carry  oat  Its  work  under  the 
concreting  contract,  and  was  therefore  In  de* 
fault  <^  that  contract,  necessarily  leads  to 
the  oondoslfxi  that  the  reqxmdait  la  mtttled 
to  the  damages  resulting  from  a  breach  of 
that  contract  iiy  the  Placing  Oompany. 

As  we  have  Intimated  above,  we  are  satis- 
fled  that  the  trial  court  eorrecOy  found  tlie 
facts  upon  tlie  different  Items  In  the  aocoon^ 
Ing  between  the  parties. 

TtM  Judgmmt  must  tbvefore  be  afllrmed. 

BLUS,  a  J.,  and  PABKEB  and  HOL- 
CX>UB,  JJh  coDcnr. 


In  re  BRUEN.  (hTo.  8.) 
(Supreme  Court  of  Washington.  May  11, 1918.) 

1.  COUBTS  «=»20e(18)— SUPBMO!  COUBT— IN- 
BXBCNT  POWEBS. 

The  inherent  power  of  the  Supreme  Court  Is 
the  power  to  protect  itself,  to  administer  justice 
whether  any  previous  form  of  remedy  has  been 
granted  or  not,  to  promulgate  rules  for  its  prac- 
tice, and  provide  process  vtbere  none  exists. 

2.  Attobnbt  and  Client  «=»3e(l)— I>i8bar- 

MBWT— .TrRISniCTION. 

The  inherent  power  of  the  Supreme  Coart 
to  admit  attorneys  at  law  to  practice  necessarily 
includes  the  power  to  disbar. 

8.  ATToanET  and  Cumsr  ♦sbS— Aninasiow 

TO  PKACnO»-JUBI8DH3IOH. 

The  Supreme  Court  is  the  only  court  enti- 
tled to  adout  and  vardl  attorneys  in  tiie  state. 

4.  OONSTrrtmowAL  Law  ^=»62  —  Judjciai, 

PUNCTIONS— REQULATION. 
Admitting  to  practice,  suspending,  and  dis- 
barring attorneys  belns  a  Judicial  fonction,  the 
Legislature  may  reguuite,  but  cannot  take  it 
away. 


S.  CoimmiTioif  AL  Law  ^»fl%  VHXit  74  — 
CoitBzniNa  IxQiSLATTVx.  Jntaoui.  and  Ad- 
min istratevb  Functions. 
Laws  1817,  c.  115,  giving  board  of  law 
examiners  power  to  initiate  complaints  acainst 
attorneys  and  bear  and  determine  their  lights  to 
practice,  creates  a  indicial  tribunal,  having  ad- 
minlBtrative  and  delegated  legislative  powers  in 
violation  of  Const  arts.  1,  2,  and  4,  providing 
for  three  separate  branches  of  government 
e.  Statutes  ^s>64(8)— EuMinATxHa  Ihvazjd 
Pbotision. 
Laws  1917,  c.  115,  being  valid  In  so  far 
as  it  makes  the  board  of  law  examiners  an  in- 
termediary whereby  the  power  of  the  Supreme 
Court  can  be  more  generally  and  efficiently 
exercised,  will  be  sustained,  dnee  the  invalid 
portion,  giving  the  board  power  to  make  a  final 
order  of  disbarment,  is  separable  bom  tb» 
valid  portion, 

7.  Constitutional  Law  4b>2TC(1}  —  Dub 

Pbocsss  or  Law. 
Laws  1917,  c.  115,  as  to  disbarment  of  at> 
tomeys,  does  not  take  private  property  or  prcq>- 
erty  right  without  due  process  of  law  in  viola- 
tion of  state  Const,  art.  L  |  8,  and  federal 
Const  Amend.  14,  since  notice  and  hearing  are 
provided  tor.  and  a  final  hearing  will  be  had  in 
the  court  of  last  resort, 
a  Attobnet  and  Client  4=»36p.)— Dzsbab- 

ment—Statut*— Validitt. 
Laws  1917,  c.  115,  as  to  disbarment,  is  in 
all  respects  constitutional,  except  the  provision 
for  a  Gnat  order  or  Judgment  of  disbarment 
by  the  board  of  law  examiners. 

En  Bana  PeUtl<m  to  Rerlev  RnUnf  of 
Board  of  Law  Examiners. 

Proceedings  before  tbe  Board  of  Taw  Ex- 
aminers for  the  dldMirment  of  James  B.  Bra- 
en,  an  attorney  at  law.  Order  of  dM>arment, 
and  Bruen  petitions  to  review  fbuUngs  of 
the  board.  Petitioner's  name  ordered  stride 
en  from  the  roll  of  attom^s. 

Walter  S<^aftner,  of  Seattle,  for  petition- 
er. W.  V.  Tanner  and  Hance  H.  Cleland, 
both  of  Olympla,  and  Thomas  F.  Murpbln^ 
of  Seattle,  for  respondent 

HOLCOMB,  J.  This  proceeding  was  Insti- 
tuted under  the  Lews  of  1917,  chapter  115. 
The  complaint  In  disbarment  by  the  chair- 
man of  the  board  of  law  examiners  alleges 
that  Bruen's  "conduct  of  the  affairs  of  said 
Charlotte  Isom  constituted  unprofessional 
conduct  as  an  attorney  at  law  and  Involved 
moral  turpitude  to  such  an  extent  that  his 
right  to  practice  his  profession  as  an  attor^ 
ney  at  law  In  the  state  of  Washington  should 
be  revoked."  The  matter  was  brought  on  tor 
hearing  before  the  chairman  of  the  board  of 
law  examiners,  who  heard  the  testimony  at 
Seattle,  Wash.,  In  October,  1917.  After  taking 
the  testimony  and  hearing  the  argument  la 
the  matter,  the  full  board  of  law  examiners 
made  findings  to  tbe  effect  that  the  charges 
against  the  attoniey  were  true,  and  conclu- 
^ns  to  the  effect  that  his  right  to  practice 
law  had  been  forfeited;  that  he  should  be 
disbarred,  and  his  name  stricken  from  the 
roll  of  attorneys  of  this  court  and  of  the 
state  of  Washingtm.  Tb^  thereupon  made 
an  order  to  that  effect,  which  was  filed  la 
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(His  court  under  the  proriidona  of  rule  21 
<tf  tblfl  court  Within  SO  days  after  tbe 
filing  of  the  report  and  findings,  Bnien  filed 
bis  petitloQ  to  review  tbe  findings  of  the 
tMMrd  of  law  examiners. 

In  limine  he  contends  that  the  act  of  1917, 
in  so  tax  as  It  seeks  to  delegate  to  the  board 
ot  law  ezamlnws  the  fonctltm  of  hearing 
and  determining  the  question  of  his  fitness 
to  contliiue  In  the  practice  of  the  law  is  un- 
constitutional as  an  encroadunoit  upon  the 
judicial  powers  conferred  by  the  Constitution 
upon  the  courts.  Several  briefs  and  argu* 
inenta  have  been  filed  by  amid  curls,  all  of 
which  take  the  same  position  as  to  the  ceo- 
BtltutlonaUty  of  the  law,  except  that  of  Mr. 
Rummens.  The  principal  propositions  ad- 
vanced to  defeat  the  law  are:  (1)  That  It 
attempts  to  confer  upon  the  state  board  of 
law  examiners  Judicial  powers  and  functions 
which  can  only  be  exercised  by  the  courts 
provided  for  in  the  Constitution.  (2)  That 
It  violates  section  6  of  article  4  of  the  Con- 
stitution, which  provides  that  the  superior 
court  shall  have  original  jurisdiction  In  all 
cases  and  of  all  proceedings  in  which  Juris- 
diction shall  not  have  been  by  law  vested  In 
some  other  court.  (3)  That  It  violates  the 
fundamental  principles  and  purposes  of  the 
state  Constitution,  and  particularly  articles 
1,  2,  and  4  thereof,  which  provided  for  the 
three  separate  and  distinct  branches  of  gov- 
ernment, because  the  act  provides  that  the 
board  shall  exercise  administrative,  legisla- 
tive, and  Judicial  powers  and  functions  in 
the  same  matter  or  proceeding.  (4)  That  the 
act  violates  section  3  of  article  1  of  the 
state  Constitution  and  the  fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States,  in  tliat  It  deprives  persons  of  their 
liberty  and  property  without  due  process  of 
law.  (5)  That  It  violates  section  12  of  arti- 
cle 1  of  the  state  Constitution  and  the 
fourteenth  Amoidmeut  to  the  United  States 
Constitution,  In  that  (a)  it  constitutes  class 
legislation;  (b)  abridges  privileges  and  Im- 
munities of  the  dtizens  of  the  United 
States;  (<$  denies  to  persons  wlttiin  the  Ju- 
risdiction of  the  state  ot  Washington  the 
equal  protection  of  the  laws.  (Q)  That  it 
violates  section  8  of  article  6  and  section  7 
<tf  article  27  of  the  state  Constitution,  which 
require  that  all  state  oSlcers  be  tiected  by 
the  people. 

It  is  apparent  that  the  act  was  modeled 
after  the  legislation  twovlding  for  the  regu- 
latl<ni  and  forfriture  of  licenses  of  idiyal- 
dans  and  surgeons,  which  was  sustained  In 
State  Board  ct  Medical  Examiners  v.  Jvr- 
dan,  92  Wash.  234,  168  Pac.  982,  and  State 
Board  of  Medical  Bxamtoers  v.  Macy,  92 
Wash.  614,  159  Pac.  801.  Similar  leglsUtion 
r^ulating  c«taln  protessifms  has  been  sus- 
tained in  regard  to  dentists  (State  t.  Brown, 
87  Wash.  97,  79  Pac.  636,  08  L.  a  A.  889, 107 
Am.  St  Rep.  788)  and  school-teachers  (Van 
Dyke  v.  Schmd  District,  43  Wash.  235,  86 
172P^78 


Pac.  402).  We  have  held,  In  Be  Lambuth,  18 
Wash.  478,  Bl  Pac.  1071.  that  the  power  to 
strike  from  the  rolls  an  attorney  Is  inher- 
ent in  the  court  Itself;  that  no  statute  or 
rule  is  necessaty  to  authorise  punl^unent 
in  proper  cases;  that  statutes  and  rules 
may  r^ulate  the  power,  but  they  do  not  cre- 
ate it;  that  this  power  is  necessary  for  the 
protection  of  the  court,  the  proper  adminis- 
tration of  Justice,  the  dignity  and  purity  of 
the  profession,  and  for  the  public  good  and 
the  protection  of  elicits;  that  attorneys 
may  forfeit  their  professional  franchise  by 
abusing  it,  and  the  power  to  exact  the  for- 
feiture Is  lodged  in  the  courts  which  have 
authority  to  admit  attorneys  to  practice: 
that  such  power  is  indispensable  to  protect 
the  coiurt,  the  administration  of  Justice,  and 
that  attorneys  themselves  are  vitally  con- 
cerned in  preventing  the  vocation  from  being 
sullied  by  the  conduct  of  unworthy  members. 

tl-3]  The  Inherent  power  of  the  court  is 
the  power  to  protect  Itself ;  the  power  to  ad- 
minister justice  whether  any  previous  form 
of  remedy  had  been  granted  or  not;  the 
power  to  promulgate  rules  for  its  practice; 
and  the  power  to  provide  process  where  none 
exists.  It  Is  true  that  the  Judicial  power 
of  this  court  was  created  by  the  Constitution, 
but  upon  coming  Into  being  under  the  Con- 
stitution, this  court  came  into  being  with 
Inherent  powers.  Among  the  inherent  pow- 
ers is  the  power  to  admit  to  practice,  and 
necessarily  therefrom  the  power  to  disbar 
from  practice,  attorneys  at  law.  Formerly 
attorneys  were  admitted  In  various  courts. 
The  Legislature,  with  a  view  of  bringing 
about  uniformity  In  the  requirements  and 
standards  for  admission  of  attorneys,  con- 
ferred the  whole  matter  of  admission  of  at- 
torneys upon  this  court,  and  this  court  is 
the  only  court  entitled  to  admit  and  enroll 
attorneys  In  the  state  of  Washington.  The 
evident  purpose  of  chapter  115,  Laws  of  1917, 
was  to  remedy  and  prevent  mischiefs.  "At 
common  law,  an  attorney  was  always  liable 
to  be  dealt  with  in  a  summary  way  for  any 
ill  practice  attended  with  fraud  or  corrup- 
tion, and  committed  against  the  obvious 
rules  of  justice  and  honesty.  No  complaint, 
indictment,  or  information  was  ever  neces- 
sary as  the  foundation  of  such  proceedings. 
Usually  th^  are  commenced  by  rule  to  show 
cause,  or  by  an  attachment  or  summons  to 
answer;  but  these  are  Issued  on  motion  or 
bare  suggestlcm  to  the  court,  or  even  on  the 
knowledge  which  the  court  may  acquire  of 
the  doings  of  an  attorney  by  their  own  ob- 
servatlcm.  No  formal  or  technical  descrh^ 
ti<m  oC  the  act  complained  of  Is  deemed  req- 
uisite to  the  validity  of  such  a  proceeding. 
Sometimes  they  are  founded  on  affidavit  of 
the  facts,  to  which  the  attorney  Is  summoned 
to  answw;  In  other  cases,  by  an  order  to 
show  cause  why  he  should  not  be  stricken 
from  the  roll;  and,  when  the  courts  judici- 
ally know  of  the  misconduct  of  an  attorney. 
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they  will,  of  their  own  motion,  order  an  In- 
quiry to  be  made  by  a  master  without  Is- 
suing any  process  whatever,  and  on  the  com- 
ing in  of  his  report  will  caase  his  name  to 
be  stricken  from  the  rolL"  In  re  Randall, 
11  Allen  (Mass.)  473. 

[4]  Under  the  statutes  of  this  state  a  com- 
prehensive system  has  been  adopted  with 
reference  to  the  admission,  suspension,  and 
disbarment  of  attorneys.  The  power  to  ad- 
rait,  so  far  as  the  statntes  of  this  state  are 
concerned,  is  vested  in  the  Supreme  Court 
The  cases  are  fairly  uniform  upon  the  prop- 
osition that  admitting  to  practice,  suspend- 
ing, and  disbarring  are  judicial  functions. 
The  legislative  power,  in  the  interest  of  uni- 
formity of  standard  and  to  remedy  and  pre- 
vent mischiefs  In  the  profession,  may  rega- 
late  and  restrict  this  povrer,  but  cannot  take 
it  away.  It  may  provide  machinery  for  the 
administration  of  the  regulation  provided  by 
the  Legislature,  as  In  carrying  Into  effect 
such  regulations  some  agency  is  necessary. 
In  this  Instance  it  has  provided  the  machin- 
ery and  agency  of  the  state  board  of  law  ex- 
aminers. This  board  has,  as  urged  In  sever- 
al of  the  arguments  before  us,  been  granted 
powers  which  partake  of  the  nature  of  leg- 
islative, administrative,  or  executive  and 
judicial.  Certainly  It  is  Judicial  power  that 
Is  conferred  when  It  Is  given  the  power  to 
hear  and  determine  the  right  of  a  person  to 
conttnne  the  practice  of  law,  and  It  not  only 
hears  and*  determines  the  right  of  a  person 
to  practice  law,  but  it  initiates  complaints 
against  such  persons,  which  is  the  function 
of  an  administrative  officer.  These  func- 
tions, it  has  been  arged,  have  been  cMDbined 
In  the  state  board  of  medical  examiners,  in 
tbe  state  board  of  dental  examiners,  and  in 
other  such  boards,  and  their  powers  and 
fan'ctlons  have  been  aidield.  But  those  pro- 
feaslons  and  occupations  are  not  filled  by 
persons  who  are  solely  and  exclusively  of- 
flceni  oC  the  court  and  under  the  control  and 
regalatton  of  the  courts.  The  boards  reg- 
ulating them  are  administrative  boards,  with 
some  incidental  quasi  Judicial  powers  which 
cannot  be  exercised  by  them  finally,  but  are 
subject  to  review  by  the  courts,  and  a  re- 
view by  tbe  courts  In  those  cases  must  go 
before  a  court  of  original  and  general  Ju- 
risdiction, to  wit,  the  superior  oonrts.  It  Is 
fAvIoos  that  the  board  of  law  examiners  has 
been  created  a  sort  of  Inferior  court;  Inferior 
tmlj  to  this  court,  fbr  a  review  Is  provided 
for  from  that  board  to  this  court  only. 

[S]  These  functions  being  essentially  Judi- 
cial and  Inhermt  In  the  courts,  we  are  of  tlie 
opinion  that  the  Legislature  has  attempted 
to  create  a  judicial  tribunal  which  at  the 
same  time  has  administrative  and  delegated 
legislative  powers.  Such  a  system  Is  not 
warranted  under  our  constitutional  form  of 
government.  The  legislative,  executive,  and 
judicial  functions  have  been  carefully  s^- 
rated,  and,  notwithstanding  tbe  opinions  of 


a  certain  class  of  onr  so<4ety  to  the  contrair, 
the  courts  have  ever  been  alert  and  resolute 
to  keep  these  functions  properly  separated. 
To  this  13  assuredly  doe  the  steady  equilib- 
rium of  our  triune  governmental  system. 
The  courts  are  jealous  of  their  own  preroga- 
tives, and  at  the  same  time  stndlonaly  caret 
ful  and  sedulously  determined  that  neither 
the  executive  nor  legislative  departmait 
sball  usurp  the  powers  of  the  other,  or  of 
the  courts-  Now,  it  Is  evident  that  under 
our  Constitution  this  board  may  exercise 
such  delegate<l  legislative  powers  as  have 
been  granted  to  It,  which  are  the  examina- 
tion of  applicants  for  admission  to  the  bar 
and  the  prescribing  of  certain  rules;  and 
they  are  competent  to  exercise  the  admlnia- 
tratlve  powers  conferred  upon  them  of  In- 
vestigating the  conduct  of  attorneys  who 
have  been  admitted,  to  a&wrtain  whether 
or  not  they  should  be  permitted  to  continue 
to  practice  their  profession.  In  order  that  the 
mischiefs  sought  to  be  remedied  by  the  Leg- 
islature may  be  remedied  and  prevented,  and 
may  initiate  complaints  in  such  cases  and 
hear  the  evidence,  and  make  reports  and 
findings  thereon.  But  tbe  board  Is  not  a 
court,  and  cannot  exercise  the  functions  of 
a  court,  except  the  limited  function  of  pass- 
ing upon  evidence  received  by  them  and  re- 
porting It.  They  can  make  no  order  striking 
the  name  of  an  attorney  from  the  rolls  or 
disbarring  him  from  practice. 

[(]  The  question  then  arises  whether  ef- 
fect can  he  given  to  chapter  115  by  eliminat- 
ing the  provisions  authorizing  the  board  to 
enter  Judgment  or  enter  Judicial  orders  or 
simply  have  the  board  make  their  flndlngs 
and  reports  to  this  court  It  is  vigorously 
contended  In  several  of  the  arguments  before 
\vi  that  no  court  In  this  state  has  original 
and  general  Jurisdiction  except  the  superior 
court,  and  that  therefore  any  report  or  find- 
ings made  by  any  such  administrative  board 
should  be  made  to  the  superior  oonrt  for  re- 
view and  order,  and  that,  the  legislaliMi  be- 
fore us  not  so  providing,  there  Is  no  way  .to 
proceed  to  disbar  an  attorney  except  by  pro- 
ceeding  originally  in  the  superior  ooort 
Much  strength  Is  given  to  this  view  bj  tlie 
dedslon  of  this  court  In  ^  Waugb.  82  WaA. 
50,  72  Pac.  710:  In  that  case  Judge  Dunbar, 
writing  for  the  court,  held  tbat  tbe  Supreme 
Court  has  no  jurisdiction  of  proeeeUngsr  for 
Oie  disbarment  of  an  attorney,  ettber  under 
constitutional  authority  or  rlrtne  of  Its 
Inherent  powers,  although  (be  attorney  may 
have  perpetrated  a  fraud  nptm  the  superior 
court  In  gaining  admission  to  practice.  Hie 
decision  was  by  a  divided  court;  three  of  the 
judges  signing  the  prevailing  opinion  and 
two  of  them  the  dls&entli^.  It  has  long  been 
held  that  the  court  which  has  power  to  ad- 
mit attorneys  has  also  the  power  to  disbar 
them.  That  principle  was  overlooked  in  the 
Waugh  Case.  If  this  court  has  not  the  pow- 
er conferred  upon  It  biy  legislation  to  pass 
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«PQn  tlie  quallflcatlonB  tor  admlaslon  to  the 
bar  ot  applicants  tber^or,  and  (tf  eoroUli^ 
them  as  the  only  conrt  of  tbe  state  having 
such  power,  a  great  many  attorneys  In  this 
state  have  not  been  l^^ly  admitted  to  prac- 
tice. The  lAmbnth  Case,  ha«lQbefore  quot- 
ed. In  pur  (pinion  held  contrary  to  the  de- 
cision In  the  Wangh  Case;  and  Robinson's 
Oaae.  48  Wash.  168.  92  Pac.  92ft,  15  L.  R.  A. 
CN.  S.)  625.  15  Ann.  Gas-  416,  also  held  to 
the  contrary.  We  are  of  the  opinion  that  the 
lAmbuth  and  the  Robinson  Gases  proceeded 
upon  HiB  right  principles'  and  are  in  con- 
flict with  the  Waugh  Case,  and  that  the 
Wau^  Case  is  in  conflict  with  thia  very  great 
weliSit  of  authority.  As  to  the  matter  of 
orl^^nal  Jurisdiction  in  such  proceedings,  we 
now  brieve  it  diould  be,  and  It  Is,  overruled. 

We  are  of  the  opinion  that  this  court,  hav- 
ing been  exclusively  vested  with  the  power 
of  admitting  attorneys  to  practice,  may  also 
be  exclusively  vested  with  the  power  of  dis- 
barring attorneys  from  practice.  While  li 
Is  a  matter  of  great  Importance  to  the  pri- 
vate practitioner,  it  is  also  a  matter  of  great 
public  concern.  Having  the  sole  and  ex- 
clusive power  In  &uch  matter,  not  prohibited 
by  any  constitutional  provision,  and  not  In- 
fringing in  any  way  upon  any  legislation  of 
the  state  except  that  part  of  chapter  115 
last  discussed,  tbe  Legislature  provided  an 
intermediary  agency,  whereby  the  power  of 
tbe  court  could  be  more  generally  and  ef- 
ficiently exercised.  To  that  extent  the  leg- 
islation was  warranted  and  valuable.  The 
invalid  portion  Is  manifestly  separable  from 
the  valid  portions  of  tbe  act,  which  may 
therefore  be  sustalned- 

[7]  There  Is  no  merit  In  tbe  contention  that 
the  legislation  takes  property  or  property 
right  without  due  process  of  law,  in  viola- 
tion of  the  state  and  federal  Constitutions. 
Notice  and  hearing  are  provided  for,  and 
the  final  bearing  will  Ije  speedily  bad  In  the 
court  of  last  re&ort  of  the  state  without  any 
considerable  expense  to  the  person  accused. 

[I]  This  meets  every  requirement  of  the 
CoDfititutlons.  We  hold,  therefore,  that  the 
act  is  in  all  respects  constitutional,  except  the 
provision  for  a  final  order  or  Judgment  of 
disbarment  by  the  board  of  law  examiners. 
It  will  be  their  duty  henceforth,  upon  pro- 
ceeding against  any  person  accused  under 
the  act,  to  have  a  hearing  and  report  their 
findings  to  this  court  No  Judgment  or  order 
shall  be  made  by  them,  but  the  matter  shall 
be  determined  and  reviewed  by  this  court  in 
accordance  with  the  mles  which  we  have 
already  adopted.  Rules  21,  22,  and  23.  en- 
tered March  27,  1018.  Rule  28  will  neces- 
sarily have  to  be  amended  to  conform  to  this 
decision. 

The  motter  is  before  us  to  review  the  re- 
port and  findings  of  the  Investlgatliig  board, 
made  after  a  bearing  upon  due  notice. 

As  to  tbe  facts  In  this  case,  we  have  ex- 


amined the  record,  and  are  flrmly  convlaced 
that  the  findings  and  conclusions  of  the  board- 
of,  law  examiners  are  justified,  and  that  the 
petitioner  has  forfeited  his  right  to  practice,, 
and  his  name  diall  be  stricken  from  the  roll 
of  attomegra. 

ELLIS,  O.  and  CHADWICK,  MOUNT, 
PARKER,  WEBSTl&B,  and  MAIN,  JJ.,  oon- 
Air.   FUIiLEBTON,  J.,  concurs  in  the  result. 


OLABK  T.  Oirr  OF  SEATTLE  (two  caaw). 
(No.  14416.) 

(Supreme  Ooort  of  Washington.    April  S, 
1818.) 

MUNIOIFAIi  COKFORATIONB  ^786— LXUHJ- 
TT  FDS  NiriBANCE. 

Where  wading  pool  In  ei^  plavground  was 
drained  and  cleaned  each  Friday,  tnat  a  broken 
bottle  was  cast  therein  by  some  one  between 
Friday  and  Sunday  f<^owiiw,  when  a  girl  wad- 
er was  injured  by  cotting  her  foot  on  such  a 
bottle,  would  not  be  sufficient  to  charge  the 
city  with  maintaining  a  nuisance,  in  the  ab- 
sence of  any  showing  tbat  tbe  city  or  park 
iKwrd  had  any  notice  that  the  poof  contained 
broken  glass  prior  to  the  accident 

D^artment  1.  Appeal  from  Superior  Court, 
King  County ;  Ralph  G.  Bell,  Judge. 

Consolidated  actions  by  Virginia  A.  Clark 
and  by  Virginia  A.  Clark,  a  minor,  against 
the  City  of  Seattle.  From  a  Judgment  tor 
defendant,  plaintUTs  appeal.  Afiirmed. 

Vanderveer  &  Cummings,  of  Seattle,  for 
appellants.  Hugh  M.  Caldwell  and  Frank  S. 
Grlfiith,  both  of  Seattle,  for  respondent 

MAIN,  J.  This  Is  an  appeal  from  a  Judg- 
ment dismissing  two  actions  which  had  been 
consolidated  for  the  purpose  of  trial.  One 
action  was  brought  on  behalf  of  a  child,  who 
had  sustained  a  personal  injury ;  the  other, 
by  the  mother  of  the  child,  for  the  loss  and 
expense  which  she  had  sustained  by  Teas<Mt 
of  the  injury  to  the  child. 

In  one  of  the  public  parks  of  the  respond- 
ent city  there  was  constructed  and  main- 
tained what  Is  known  as  the  Uncoln  Play- 
field.  In  this  playfleld  had  been  constructed 
a  cement  wading  pool,  the  water  in  which  at 
Its  deepest  place  was  about  one  foot.  In  this 
pool  children  were  accustomed,  during  the 
warm  weather,  to  wade  for  recreation  and 
amusement.  On  the  27th  day  of  August 
lf>16,  Virginia  A.  Clark,  a  child  then  about 
the  age  of  10  or  11  years,  while  wading  In 
the  pool,  cut  her  foot  <m  a  broken  glass 
bottle.  How  the  bottle  got  Into  the  pool  is 
not  known.  After  the  Injury  there  was 
taken  from  the  pool  a  small  glass  bottle, 
which  was  broken  In  two  pieces.  At  the  con- 
clusion of  tbe  evidence  offered  in  support  of 
the  recovery,  the  city  challenged  the  suffi- 
ciency thereof,  and  moved  the  court  for  a 
Judgment  of  dismissal.  This  motion  waa 
sustained,  and  from  the  judgment  dismissing 
the  actions  the  appeal  Is  prosecuted. 


Cs»For  otbar  ewes      B«m«  topio  aad  KBT-MUMBBR  la  all  Kvy-Numbered  Slswt*  wul  ladexw 
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Tbe  appcSlanto  leoognlse  tbe  role  of  lum- 
UaMlltr  of  tbe  dty,  wblle  aetlDg  In  a  govern- 
mental  capacity,  for  tbe  tortknis  acts  or 
fwiisslons  of  Its  agents,  as  stated  In  Rus- 
sell T.  Tacoma,  8  WariL.  1S6,  8B  Pac.  606, 
40  Am.  St  R^.  895,  and  Howard  t.  Ta- 
coma Scboot  District  No.  10,  88  Wash.  107. 
152  Pac.  1004,  Ann.  Cas.  1917D,  792;  bnt  it  Is 
claimed  that  the  facts  In  the  present  cas^ 
show  that  the  dty  was  guilty  of  maintain- 
ing a  nuisance,  and  for  this  reason  the  rule 
stated  In  the  cases  referred  to  does  not  ap- 
ply. For  the  purposes  of  this  case  cmly  It 
will  be  assumed,  bnt  not  decided,  that  tbe 
dty,  evea  though  acting  In  a  goT«nmental 
capacity,  would  still  be  liable  for  the  main- 
tenance of  a  nuisance  to  a  penoa  who  sus- 
tained injury  thereby.  Tbe  eridence  shows 
that  the  wadli^  pool  was  drained  and 
cleaned  on  Friday  of  each  week.  The  ac- 
cident In  the  present  case  occurred  on  Sun- 
day. If  the  pool  was  drained  and  cleaned 
on  the  Friday  previous,  the  tact  that  some 
thoughtless  person  may  have  cast  Into  the 
pool  a  broken  bottle  between  that  time  and 
the  time  of  the  Injury  would  not  be  suffi- 
cient to  charge  the  with  maintaining  a 
nuisance.  There  is  no  evldoice  that  either 
the  dty  or  the  park  board,  under  whose  con- 
trol the  playfleld  was  operated,  had  any 
notice,  actual  or  constructiTe,  that  the  pool 
contained  broken  glass  prior  to  the  accident 

The  Judgment  will  be  affirmed. 

ELUS.  C.  J.,  and  PARKER,  FULLER- 
TON,  and  WEBSTER,  JJ.,  concur. 

STATB  ex  rd.  GILES  et  al.  v.  FBl^GH, 
Judge.  (No.  14720.) 

(Supreme  Court  of  Washington.   May  8,  1918.) 

1.  Judges  «s»51(4)— AmDAViT  or  Pbetusicb 

— HeAEINO— •  'FOBTHWITH." 
Rem.  Code  1915,  {  209—1.  providing  that, 
upon  fillDg  motion  and  affidavit  of  prejudice 
•aaiiut  a  judge  of  the  superior  court,  he  shall 
"forthwith"  transfer  the  action,  should  not  be 
interpreted  too  literally;  and,  vhere  tiiere  la 
only  one  Judge,  and  a  motion  for  change  <A 
judge  requires  an  investigation,  the  judge  may 
continue  the  hearing. 

[Ed.  Note.— For  other  deSnitlona,  see  Words 
and  Phrases,  First  and  Second  Series,  Forth- 
with.] 

2.  Judges  4s3S6— Disqualification— Caix- 

ZNQ  IN  JUnOE, 

Where,  under  Rem.  Code  1915,  I  209—1, 
on  affidavit  of  prejudice,  a  judge  decides  to  let 
the  case  proceed  in  his  own  court  and  calls 
In  another  judge,  and  for  some  reason  such 
judge  is  unable  to  conclude  It,  tbe  disqualified 
judge  can  call  in  another,  but  where  a  judge 
IS  called  in,  tlie  disqualified  judge  cannot  reas- 
sume  jurisdiction  and  order  the  cause  trans- 
ferred to  another  jurisdiction,  and  it  Is  imma- 
terial that  ttiere  was  no  formal  order  calling 
in  the  other  judge. 

S.  Judges  «s9<ii(4)— Afvidavit  or  Pebjudicb 
—Ex  Pabik  OKDEa»— CoAnox  or  Venue. 
Where  a  motion  fear  diange  of  Judge  was 
made  under  Rem.  Code  1915,  f  209—1,  and  the 


bearing  thereon  was  continned,  an  order  ehang<- 
Ing  tbe  venue  coold  not  be  oiade  without  no- 
tice to  the  moving  party. 

En  Bane.  Uandamns  lor  tbe  State  oC 
Washington,  on  tbe  ration  «t  IL  B.  Ollea 
and  others,  compel  Hon.  Walter  M.  Fiendi, 
as  judge  of  the  Biqperlor  coort  irf  Kltaap  Coun- 
ty, to  vacate  en  order  fbr  a  diange  of  ven- 
ue.   Writ  granted. 

F.  W.  Moore  and  Walter  D.  Peters,  both 
of  Bremerton,  and  Hlgglns  &  Hng^es,  of  Se- 
attle, for  plaintiffs.  J.  W.  Bryan,  of  Seattle, 
for  respondent 

FULLBRTON,  J.  This  is  an  appUcaOon 
for  a  writ  of  mandamus,  directed  to  Hon. 
Walter  M.  Frendi,  as  judge  of  the  superior 
court  of  Kitsap  county,  commanding  him  to 
vacate  an  order  for  a  change  of  venue  en- 
tered In  a  cause  pending  In  tbe  court  named. 

Tile  cause  Is  before  us  on  the  SE^licadMi 
for  the  writ  and  the  return  of  tbe  judge 
thereto.  From  these  we  do  not  find  any  mb- 
stantlnl  disagreement  as  to  th^  facta.  It 
appears  that  in  April,  1917,  Marion  Gar- 
land and  Arthur  O.  McLane,  as  plaintiffs, 
began  an  action  against  M.  E.  Giles,  Frye  & 
Co.,  John  O.  Hlgglns,  Herman  Behrens,  and 
others,  as  defendants,  to  recover  in  damag- 
es, charging  a  conspiracy  ou  the  part  of  the 
defendants  to  ruin  the  plaintiffs'  business. 
On  May  1,  1917,  the  defendant  Giles  appear* 
ed  in  the  action  by  counsel,  and  timely  filed 
a  motion  for  a  change  of  Judge,  accompany- 
ing  the  motion  with  an  affidavit  of  prejudice 
against  the  presiding  judge.  Walter  M. 
French,  in  the  form  prescribed  by  the  Code, 
Rem.  i  209 — 2.  The  motion-  was  regularly 
placed  upon  the  motl<m  calendar  and  noted 
for  hearing  at  the  next  regular  motion  day, 
namely,  May  S,  1917,  and  on  that  day  was 
called  to  tbe  attention  ot  the  presiding  judge 
and  by  him  ordered  continned.  Othw  de- 
fendants thereaftw  at^wared,  and,  togetbet 
with  the  defendant  Giles,  filed  motions 
against  the  complaint,  and  noted  the  same 
for  hearing  on  Saturday  May  19.  1917,  A 
r^ular  motion  day  of  the  court  There  was 
then  pending  in  the  court  another  proceeding 
between  the  same  plaintiffs  and  the  defend- 
ant Giles,  in  which  a  similar  motion  and 
affidavit  had  been  filed  by  the  defoidant 
Giles.  Certain  preliminary  motions  had  been 
heard  In  this  proceeding  by  a  judge  of  King 
county,  called  in  to  preside  because  nt  the 
disqualification  of  Judge  Frendi,  and  the 
cause  had  been  set  down  fi>r  trial  upon  Its 
merits  for  Friday  May  18,  1917,  the  day 
prior  to  the  day  tbe  motlfms  wen  noted  for 
hearing  in  the  cause  now  under  conslderatloii. 
When  It  became  known  that  tbe  King  ooon- 
ty  judge  would  be  In  attendance  in  Kitsap 
county  ca  May  18,  1917,  counsel,  some  <tf 
wb<mi  resided  in  King  county  and  had  their 
offices  therein,  were  notified  ttiat  Qie  TUdtlng 
judge  would  bear  tbe  pending  motions  In  the 
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present  case  on  tbat  day.  notwlthstandlDg 
tbe  actions  bad  been  noted  for  hearing  on  the 
day  following.  Ooonsel  on  both  sides  gave 
heed  to  tbe  notice  and  appeared  and  on  that 
day  presented  the  motions  on  their  merits 
to  the  visiting  Judge.  Rulings  were  also 
made  by  the  visiting  Judge  on  the  same  day. 
and  orders  made  thereon,  which  were  duly 
entered  of  record  by  the  clerk  In  the  min- 
utes kept  by  him  ot  the  proceedings.  Be- 
tween the  date  of  this  hearing  and  J^uary 
15,  1918,  other  motions  were  heard  by  the 
Bome  Judge  and  orders  made  thereon.  These 
were  heard  by  tbe  Judge  sitting  In  chambers 
at  his  office  In  King  county,  pursuant  to  stip- 
ulation of  counsel  that  they  might  he  so 
beard.  It  appears  further,  however,  that  this 
was  merely  for  the  convenience  ot  the  Judge 
and  of  counsel,  all  of  the  papers  In  the  pro- 
ceedings being  entitled  as  of  the  court  In 
the  county  where  the  action  was  then  pend- 
ing. On  the  date  last  given  Jud^  Fr«»ch, 
purporting  to  rule  upcm  the  motion  made 
on  May  1,  1917,  and  noticed  for  hearing  five 
days  later,  entered  an  order  changing  the 
venue  of  the  actltm  to  King  count?-  Thl*  or- 
der was  made  without  notice  to  the  defend- 
ants or  to  their  counsel  and  without  knowl- 
edge on  their  part;  the  plaintiffs  alone  be- 
ing represented  at  tbe  time.  This  to  tbe 
ordn-  sought  to  be  vacated  by  tbe  pneeat 
proceeding. 

[1)2}  The  statute  prescribing  the  action 
of  a  Judge  of  tbe  superior  court  against 
whom  prejudice  is  established  by  the  filing 
d  the  affidavit  mentioned  theretn  reada  In 
part  as  follows: 

"In  such  case  the  preaiding  Judge  shall 'forth- 
with transfer  the  action  to  another  department 
of  the  same  court,  or  call  in  a  judge  from  some 
other  court,  or  apply  to  the  governor  to  send 
a  judge,  to  tty  the  case;  or,  if  the  convenience 
of  witnesses  or  the  ends  of  justice  will  not  be 
interfered  with  by  such  course,  and  the  action 
is  of  such  a  character  that  a  change  of  venue 
thereof  may  be  ordered,  he  may  send'  the  case 
for  trial  to  tbe  most  convenient  court."  Bern. 
Code,  i  209-1. 

This  statute,  while  somewhat  Imperative 
in  Its  language,  cannot  be  given.  It  Is  plain, 
a  too  literal  interpretation.  As  we  said  In 
State  ex  rel.  Lefebvre  v.  Clifford,  65  Wash- 
313, 118  Pac.  40.  the  spirit  and  reason  of  the 
law  must  be  regarded,  to  tbe  end  that  there 
should  be  no  undue  interference  with  the 
orderly  administration  of  Justice,  holding 
that  the  application  must  be  made  timely, 
and  it  Is  too  late  If  made  after  hearings  have 
been  bad  or  a  trial  has  been  entered  upon 
before  tbe  Judge  against  whom  the  charge 
of  prejudice  is  made.  Since  therefore  the 
statute  was  to  promote  and  not  to  Interfere 
with  the  orderly  administratis  of  justice, 
the  command  of  the  statute  tbat  tbe  presid- 
ing Judge  "forthwith"  do  some  one  of  the 
things  therein  provided  must  be  constmed  so 
as  to  best  accomplish  Its  purpose.  In  a 
coonty  where  there  is  only  one  Judge  the 
proper  dlQKMAtlon  ot  tbe  case  may  require  an 


Investigation,  Inconvenient  or  impossible  to 
make  at  the  time  the  affidavit  is  called  to  the 
Judge's  attention,  and  In  such,  an  instance  we 
are  clear  that  the  Judge  may  continue  tbe 
cause  until  such  time  as  the  investigation  can 
be  pPt^rly  made.  We  are  clear  also  that.  If 
the  Judge  decides  to  let  the  cause  proceed 
in  his  own  court  and  call  in  another  Judge  to 
hear  It,  bis  power  Is  not  ohansted  by  a  sin- 
gle attempted  exercise  of  the  power.  If,  for 
example,  another  Judge  Is  called  to  try  the 
case  and  for  any  reason  may  be  unable  to 
conclude  It,  the  disqualified  judge  may  call 
In  another,  and  bis  powers  In  that  respect 
continue  until  final  judgmetat  is  entered.  But 
we  think  that  when  a  course  is  once  deter- 
mined up«i,  the  presiding  Judge  Is  without 
power  to  recall  It  and  determine  upon  an- 
other; that,  after  he  has  determined  that 
tbe  cause  shall  be  tried  In  the  court  of  orig* 
Inal  Jurisdiction  and  another  Judge  has  been 
called  in  to  bear  it,  he  cannot  reassame  ju- 
risdiction and  order  the  cause  transferred  to 
another  Jurisdiction.  If  the  power  exists 
It  can  be  exerdaed  In  the  midst  of  a  trial 
as  well  as  at  another  time,  and  in  effect  do 
the  very  things  the  statute  sought  to  av<rid. 
nils  is  tbe  ^leot  of  our  bt^dlng  in  tbe  case 
of  State  «  rel.  O'Fb^an  v.  8uperi(»'  Court, 
88  Waata.  660,  158  Fac.  107&  In  tbat  ^aaa 
an  affidavit  of  prejudice  had  beea  filed  and 
another  judge  called  to  try  the  cause.  Ten 
days  thereafter  tbe  presiding  Judge  entered 
an  order  changing  the  venue  to  another  coun- 
ty, a&is  was  beld  to  be  twyond  the  pcorers 
of  the  presidtx^  Judge.  A  parallel  aitna- 
tlon  is  j^csented  here.  Not  only  had  another 
Judge  been  called  In  to  bear  the  ease,  but  he 
bad  entMed  orders  therdn^  and  was  proceed- 
ing regularly  with  the  hearings  when  (he 
order  dianglng  the  venue  was  entered. 

It  is  true  that  here  no  formal  entry  was 
made,  calling  in  anoth»  judge  to  hear  the 
cause,  and  It  Is  true  also  tbat  the  trial  judge 
states  in  his  ratum  tbat  tbe  judge  who  en- 
tered upon  the  hearing  did  not  do  so  nnd^ 
his  direction.  But  elsewbrae  it  appears  &&t 
the  iffeeidlng  judge  rect^tniaed  hla  own  dis- 
qualification and  had  knowledge  that  another 
Judge  was  proceeding  with  the  hearings.  A 
formal  order  calling  In  another  Judge  was 
not  a  Jartsdictlona]  requirement  To  act  or 
acquiesce  was  enffldent  In  tbls  regard,  and 
we  think  there  la  no  questUHi  other  than  that 
there  was  here  both  action  and  acquiescence. 
It  follows  that  the  subseqnrot  order  changing 
the  venue  was  beyond  tbe  powers  of  the 
court. 

[1]  The  order  was  erroneous  for  another 
reason.  It  was  made  ex  parte.  The  def^id- 
ants  had  appeared  in  the  action,  and  the 
statute  entitled  th&n  to  notice  of  all  snhse- 
quwit  proceedings. 

Tbe  writ-  wUl  lasne. 

ELLIS.  C.  X,  and  CHADWIOK,  MOUNT. 
MAIN.  PARKGB,  HOLOOMB,  and  WBB- 
STBB,  J  J.,  coDcnr. 
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OBOOKS  r.  STEVENS  COUMTT. 

,   (No.  14435.) 

(Supreme  Court  of  Wasbingttm.   Hay  8,  1918.) 

HiOBCWATs  «s»197(3)  ~  iHjinuES  ntoH  De- 
fects—Pboximate  Cause. 
E^alntiff  cannot  recover  against  a  county 
for  personal  injuries  resulting  from  the  ■  over- 
tuming  of  faU  load  of  hay,  where  he  knew  the 
condition  of  the  road  and  the  accident  re- 
sulted from  his  own  negligence  ih  the  character 
of  the  load  and  in  die  maimer  of  bla  driving. 

Department  2.  Appeal  fnm  Superior 
Court,  SteroiB  County ;  J.  T.  Rooald,  Judge. 

Actlto  1>y  S.  W.  Crooks  against  Sterens 
Coimtr.  From  a  judgment  for  the  defendant 
Dotwttbstanding  verdict,  plaintllT  appeals. 
Affirmed. 

Roche  &  Onstlne,  of  Spokane,  and  R  A. 
Thayer,  of  CoItUIb,  for  appellant.  L.  B.  Don- 
ley and  L.  C  Jesseph,  both  of  Colvllle,  for 
respondent 

MOUNT,  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  whldi 
the  plaintiff  received  by  the  overturning  of 
a  load  of  hay  upon  which  be  was  riding  while 
driving  over  one  of  the  public  roads  of  Ste- 
vens county.  The  case  was  tried  to  the  court 
and  a  Jury.  At  the  close  of  the  plaintUTg 
case  the  defendant  moved  the  court  for  a  di- 
rected verdict.  The  trial  court  apparoitly 
had  no  doubt  that  he  should  grant  this  mo- 
tion, but  stated  In  substance  that.  In  order  to 
avoid  another  trial  In  case  he  was  In  error, 
he  would  hear  all  the  evidence  and  submit 
the  case  to  the  Jury,  and  later  enter  such 
Judgment  as  In  his  opinion  was  proper.  After 
the  close  of  the  defendant's  evidence  the  mo- 
tion was  renewed  and  denied.  The  case  was 
submitted  to  a  Jury,  and  resulted  In  a  verdict 
of  $3,000  In  favor  of  the  plaintiff.  Thereupon 
the  trial  court  granted  a  Judgment  In  favor 
of  the  defendant  notwithstanding  the  verdict. 
The  plaintiff  haa  appealed  from  that  Judg- 
ment. 

The  facts  are  as  follows:  Prior  to  the  28th 
day  of  October,  1914,  Stevens  county  had  con- 
structed a  road  from  the  town  of  Orient  down 
a  bill  leading  to  a  bridge  across  the  Kettle 
river.  This  road  was  constructed  upou  a  bill- 
side.  At  the  point  where  the  appellant  was 
injured  different  witnesses  placed  the  width 
of  this  road  at  from  6  feet,  10  Inches,  to  8 
feet.  At  this  point  the  road  was  blasted  out 
of  solid  rock  so  that  there  was  an  embank- 
ment about  5  feet  high  on  the  upper  side,  and 
the  lower  side  was  aomewhat  above  the  slope 
of  the  hill.  At  this  point  the  road  was  some- 
what rough  because  of  the  rocky  condition. 
There  was  also  a  slight  turn  in  the  road  at 
this  point  It  is  contended  1^  the  appellant 
that  a  large  rock  sloped  down  from  the  em- 
bankment on  the  upper  side  of  the  road  to  or 
into  the  traveled  way.  Tliere  Is  some  dispute 
upon  this  particular  qupstlon.    On  the  date 


named  the  appelant  went  over  this  road  for 
a  load  of  hay.  After  going  over  the  road  he 
loaded  the  loose  hay  upon  his  wagon  and 
started  back  to  his  home.  He  was  familiar 
with  the  road,  having  been  over  it  a  number 
of  times.  B^ng  asked  to  describe  the  event 
he  testified  as  fallows: 

"Well,  I  started  down  this  grade— when  I 
came  to  the  top  of  the  grade  I  got  out  to  see 
that  everything  was  all  right;  the  wagon  was 
all  right;  the  nay  was  seemingly  in  the  proper 

rsltion ;  the  rack  sat  9aUA  <u  the  wagon, 
cot  out  to  see  to  this  before  I  sUrted  down 
this  grade  to  be  sure  that  everythlDg  was  all 
right.  I  examined  to  see  that  all  of  these  things 
were  just  so.  I  knew  it  was  a  dangerous  road. 
I  took  particular  pains  to  have  the  Unes  just 
so  in  my  hands,  and  the  brake  rope.  So  I 
started  down.  I  held  the  lines  in  one  hand 
and  the  brake  rope  in  the  other.  Possibly  at 
times  I  held  both  t<^ther,  but  most  all  ox  the 
time  I  had  one  hand  holding  the  lines  and  the 
other  the  brake  rope.  The  team  was  a  gentle 
team,  and  everything  was  all  right  There  was 
no  nnnsual  thing  happened  that  I  know  of. 
*  *  *  I  came  down  to  the  place,  right  to  the 
place  where  this  acddoit  hammied.  I  knew 
that  it  was  rough  right  at  that  point;  I 
knew  there  were  several  rocks  there,  but  just 
exactly  where  this  particular  rock  waa  I  didn't 
know.  I  didn't  know  there  was  such  a  big 
rock  as  that  one,  but  I  knew  there  was  rocks 
there,  because  going  up  that  road  I  could  ex- 
perience more  or  lewi  of  the  roughness,  so  com- 
ing down  I  knew,  that  being  so,  that  I  would 
have  to  be  very  careful  in  going  over  that  part 
of  the  road,  the  road  being  so  narrow  and  all 
of  those  rocks  there,  so  I  drove  the  team  very 
carefully,  and  I  came  right  down  to  this  rock, 
I  could  feel  several  bumps  then  right  around 
where  this  accident  happened.  I  came  down  a 
little  further,  and  I  oouid  feel  more  bumps,  and. 
as  I  came  around  this  angle,  the  front  wheel 
I  could  feel  took  an  unusual  jar,  and  as  I 
went  over  it  I  knew  I  had  scraped  across  over 
one  of  those  big  rocks,  so  immediately  as  soon 
as  I  crossed  over  that— I  was  holding  onto 
the  lines— holding  the  team  as  best  I  coald,  as 
good  as  any  teamster  could  do  when  the  hors- 
es, being  pressed  by  the  load,  and  maybe  being 
a  little  nervous,  and  when  the  bay  bumped 
into  them  they  give  a  quick  step,  and  immediate- 
ly after  that  the  hind  wheel  I  could  feel  it  take 
a  great  bump,  which  was  right  over  that  rock, 
and  when  it  struck  the  rock  the  toad  of  bay  and 
the  rack  went  right  over,  and  of  course  I  went 
right  over  with  it;  the  rack  and  the  hay  and 
I  went  over  the  embankment,  and  I  was  thrown 
a  little  in  front  of  the  hay,  so  that  I  escaped 
being  buried.   •   •  • 

This  is  the  explanation  which  the  appel- 
lant himself  gives  of  the  accident  and  how  it 
occurred.  He  was  the  only  eyewitness  to  the 
accident.  The  wagon  did  not  turn  over.  The 
hay  and  the  rack  upon  the  wagon  fell  from 
the  wagon.  The  wagon  and  the  team  re- 
mained upon  the  road.  Otfler  witnesses  tes- 
tified that  at  this  particular  point  a  ledge  of 
rock  sloped  and  extended  from  the  bank  down 
near  the  wheel  tracks.  There  was  a  slight 
curve  in  the  road  at  this  point,  and  the  ap- 
pellant, while  coming  down  the  grade  and 
attempting,  no  doubt,  to  bold  the  load  in 
close  to  the  bank  at  the  upper  side,  tumod  hla 
front  wheel  against  this  sloping  ledge  of  rock. 
The  rear  wheel  struck  the  rock  where  It  was 
somewhere  between  12  and  15  Indies  high. 
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aud  in  tbat  way  the  load  and  the  appellant 
were  thrown  from  the  wagon. 

It  l8  argued  by  the  appellant  that  the  road 
was  not  a  reasonably  safe  road  by  reason  of 
this  rock  and  by  reason  of  the  fact  that  the 
road  was  on  a  grade  and  by  reason  of  the  fact 
that  the  road  was  narrow.  A  number  of  cases 
are  cited  to  the  effect  that  It  was  error  of 
the  trial  conrt  to  grant  a  Judgment  notwith- 
standing the  Terdlct,  because  the  court  may 
not  say  that  there  was  neither  evidence  nor 
reasonable  Inference  from  evidence  to  suatalu 
the  verdict  While  It  is  true  the  evidence 
shows  that  the  road  was  narrow  and  rocky 
at  the  point  where  this  accident  occurred, 
the  evidence  clearly  shows  that  the  road  was 
reasonably  safe  for  ordinary  travel,  and  that 
if  the  appellant  had  kept  Ma  wagon  in  the 
tracks  where  wagons  were  accustomed  to  go 
at  that  particular  point,  the  accMent  would 
not  have  happened.  The  accident  was  caused 
solely  by  the  appellant's  veering  from  the 
beaten  way  to  the  side  of  the  road  and  strik- 
ing against  the  ledge  of  rock  In  the  bank  on 
the  upper  side.  The  hind  wheel  of  the  wagon 
struck  this  rock  at  a  height  of  firom  12  to  15 
inches,  which  was  sufficient  to,  and  no  doubt 
did,  cause  the  load  of  bay  upon  Oie  wagon  to 
be  thrown  from  the  road.  The  appellant  was 
familiar  with  the  character  of  the  road ;  he 
knew  tbBt  it  was  narrow,  he  knew  that  it 
was  rough  at  this  particular  place,  and  he 
knew  that  it  was  on  a  hill.  Whatever  dan- 
gers there  were  were  open  and  apparent 
to  him,  and  it  was  his  duty,  under  these  cir- 
cumstances, to  follow  the  beat^i  track,  and 
not  to  veer  there&om  so  as  to  ran  his  wi^on 
against  the  embankment  or  a  rock  which  was 
located  therein.  It  Is  common  knowledge 
that  In  a  mountainous  country  the  roads 
are  frequently  graded  out  of  hillsides  through 
rocky  cuts,  and  are  narrow  of  necessity. 
Counties  are  not  insurers  at  the  safety  of 
smAi  roads  for  loads  such  as  the  i^pellant 
'was  carrying.  As  we  said  in  Culley  v.  King 
County,  171  Pac.  1034,  in  quoting  from  Leber 
T.  King  County.  *»  Wash.  134,  124  Pac.  397, 
42      R.  A.  (N.  S.)  267: 

"  'We  think  it  will  require  no  argument  to 
make  plain  the  fact  that  here  there  was  no  ex- 
traordmar^  condition  or  anuaual  hazard  of  the 
road.  A  similar  condition  ie  to  be  found  upon 
practically  every  mile  of  hill  road  Id  the  state. 
The  same  hazard  may  be  encountered  a  thou- 
■and  times  in  every  counbr  of  die  state.  Roads 
must  be  built  and  traveled,  and  to  hold  that  the 
public  cannot  open  their  highways  until  they 
are  prepared  to  fence  their  roads  with  barriers 
strong  enough  to  bold  a  team  and  wagon  when 
coining  in  violent  contact  with  them,  the  con- 
dition being  the  ordinary  condition  of  the  coun- 
try, would  be  to  put  a  burden  upon  the  public 
that  it  could  not  bear.  It  would  prohibit  the 
building  of  new  roads  and  tend  to  Ui«  Snanciat 
nun  of  the  counties  undertaking  to  maintain 
the  old  ones.' " 

It  Is  plain  from  a  reading  of  the  whole 
evidence  In  the  case  that  the  road  at  the  point 
in  question  was  reasonably  safe  for  ordinary 


travel,  that  the  load  of  loose  hay  plied  high 
was  not  ordinary  travel,  and  that,  if  the  ap- 
pellant had  k^t  bis  wagon  in  the  tracks 
which  were  worn  upon  the  road  at  this  par- 
ticular point,  and  had  not  deviated  so  as  to 
run  his  wagon  against  the  bank  upon  wtilch 
the  rock  was  located,  the  accident  would  not 
have  happened.  In  short,  while  the  appellant 
undertakes  to  testify  that  he  was  careful  in 
every  respect--4n  examining  his  wagon  and 
his  load,  and  in  handling  bis  t«im— it  is  plain 
that  the  cause  of  the  accident  was  his  own 
n^Ugence  in  carrying  the  character  of  load 
he  did  and  in  veering  from  the  road  and 
striking  the  rock,  causing  the  wagon  to  throw 
the  load  and  injure  him.  We  are  jBatlsfied 
that  there  was  neither  evidence,  nor  Infer- 
ence which  could  properly  be  drawn  from 
the  evident,  to  sustain  the  verdict 
The  Judgment  Is  therefore  affirmed. 

ELLIS,  a  J.,  and  PABEEB.  CHAD- 
WICK,  and  HOLCOMB,  JJ^  concur. 


FRENCH  v.  SPOKANE  ft  t.  S.  B.  CO. 

(No.  14503.) 

(Supreme  Conrt  of  Washington.   Hay  8,  1918.) 

CaBBIEBB  «sa>320Q3)'-IlVJTJBT  ¥0  PABSGNOEB 

— NBouoEncB— ^now  ahd  Ics  on  Stbbr- 

Cab  Platpobm— Evidence. 
Evidence  in  action  for  injury  to  passenger 
by  slipping  on  snow  and  ice  on  street  car  plat- 
form held  saflleieDt  for  the  jury  on  tiie  issue 
of  negligence,  cm  the  thoorj  that  it  had  not 
been  deared  at  end  of  previous  run. 

Department  2.  Aiipeal  ftoni  Superlw 
Oonrt,  SptAane  County ;  Brace  Blak^  Jadg& 
Action  by  Lizzie  French  against  the  Spo- 
kane ft  Inland  Empire  Ballroad  Company. 
Judgment  for  plalntilf,  and  defendant  ap- 
peals. Affirmed. 

Graves,  Kizer  ft  Graves,  of  Spokane,  for 
Rl^ellant.  Robertson  ft  Miller  and  Mulligan 
&  Bardsley,  all  of  Spokane,  for  respondent. 

MOUNT,  J.  Action  for  personal  injuries. 
PlalntlfT,  In  her  complaint,  alleged  that  on 
February  1,  1916,  she  became  a  passenger  on 
one  of  defendant's  street  cars  In  the  dlty  of 
Spokane,  and  that  when  she  left  the  car  at 
her  destination  she  slipped  and  fell  upon 
loe  which  bad  accumulated  upon  the  platform 
of  the  car,  thereby  receiving  serious  Injuries. 
Defendant;  for  answer  to  the  complaint,  ad- 
mitted that  the  plaintiff  was  a  paE»enger  on 
one  of  its  cars  at  the  time  alleged,  and  that 
she  fell  while  leaving  the  car,  bat  denied  all 
other  allegations  of  the  complaint  Ckmtribu- 
tory  negligence  was  pleaded  as  an  affirmative 
defense.  L'pon  these  Issues  the  case  was 
tried  to  the  conrt  and  a  Jury.  At  the  close 
of  the  plaintiff's  evidence,  and  again  at  the 
conclusion  of  all  the  evidence,  defendant 
moved  the  court  for  a  directed  verdict 
rniese  motions  were  doded,  and  the  Jni?  re- 
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tiuned  a  verdict  In  favor  of  the  plalDtUE  tot 
9000.  TbemaStex  flie  d^endaat  moved  for 
Judgment  notwlttistandlng  the  vwdlct  This 
motion  was  denied.  Judgment  vras  enter- 
ed upon  the  verdict  The  defendant  has  ap- 
pealed. 

The  only  Question  made  niwn  this  appeal  Is 
whether  the  evidence  is  snffldent  to  sustain 
a  recoveiT'  The  respondait  testified  tliat  she 
left  her  home  In  the  south  side  reridwioe  dis- 
trict of  Spokane  at  abont  7:80  o'clock  p.  m. 
al  February  1,  1010,  to  visit  a  frifflid  on  the 
north  side  of  the  d^.  She  started  to  return 
home  between  9:S0  and  10  o'doi^,  taking  a 
car  on  one  of  the  ai^lant's  lines  to  a  June- 
tUm  point  at  Olive  and  MadeUa  streets  in  the 
northeastern  part  at  the  city.  There  she 
changed  to  a  car  of  another  of  Its  lines.  IMb 
car  bad  come  from  the  end  of  the  line  at 
Sprite  and  Freya  streets,  a  distance  of 
about  20  blocks  from  Olive  and  Maoeiia 
streets.  The  car  continued  on  Its  run  Into  the 
downtown  business  district,  through  that,  and 
out  hito  the  south  side  residence  district  It 
readied  the  respondent's  desUnatlMi,  Sera>nd 
and  Sherman  streets,  at  about  1D:4B  o'clock 
p.  m.  Tba  run  from  Olive  and  Madella 
streets  to  that  point  had  tak^  about  45 
minutes.  The  conductor's  trip  repwt  showed 
that  27  passengers  got  <m  the  car  between  the 
end  of  the  line  and  Second  and  Sherman 
streets,  nearly  all  of  them  during  the  passage 
through  the  business  district  When  the  re- 
spondent was  atl^ptlng  to  leave  the  car, 
after  she  passed  from  the  Indosed  porflcm 
through  the  door  end  onto  the  rear  platfOrm 
of  the  car,  she  Sllived  and  f^  recdvlng  tai- 
Juries  fOr  which  the  recoveiy  waa  had. 

It  Is  not  claimed  ttiat  the  appellant  was  In 
any  other  way  negUgmt  than  that  it  permit 
ted  snow  and  ice  to  accumulate  on  the  plat> 
form.  Respondent  testlfled  that  when  die 
boarded  tlie  car  she  noticed  snow  and  ice  m 
the  platform  above  the  irteps  leading  thereto 
from  ttie  ground.  She  testified  that  the  snow 
and  Ice  looked  as  if  it  had  been  traclEed  In  1^ 
people  coming  In ;  that  It  was  where  traffic 
would  come  In  uid  out  of  the  steps  into  the 
door;  that  there  was  snow  on  the  ground, 
but  that  It  did  not  snow  from  the  time  she 
left  home  about  7:80  o'clock  imtU  aftn-  she 
returned  that  evening;  that  snnewhere  be- 
tween 5  and  7  o'dodc  there  had  been  some 
snow ;  and  that  there  was  about  an  inch  of 
treah  snow  on  the  ground.  There  was  dis- 
pute in  the  evid»ice  as  to  whether  it  snowed 
that  day  between  the  hours  of  7  and  10:45 
o'clock,  Tlie  conductor  who  was  on  the  car 
at  the  time  ot  the  accident  testified  that  he 
deaned  the  snow  from  the  car  at  the  end  ot 
his  ran.  Counsel  for  appellant  argues  that 
there  was  no  nei^lgence  shown  cm  the  part  of 
the  company,  and  that  the  evidence  shows 
that  the  snow  and  Ice  which  had  accumulated 
upon  the  platform  accumulated  upon  that 
particular  trip.  Appellant  relies  prindpally 
upon  the  case  of  Caywood  v.  Seattle  Electric 
Co.,  SO  Wash.  066, 110  Pac.  420.  That  was  a 


case  where  the  Jury  had  isund  bx  favor  of  the 
defendant  Ia  that  case  it  was  alleged  that 
snow  and  ioe  existed  <»i  the  steps  of  the  car 
and  in  the  entrance  way  at  the  time  the  ap* 
pellant  fell  from  tba  car.  WO  said  In  that 
case: 

"Nor  vas  there  any  evideoce  tendiDy  to  show 
that  it  [meaning  the  snow  and  ice]  had  existed 
there  for  any  considerable  length  of  time.  On 
the  contiary.  the  evidence  that  does  toacii  the 
question  is  the  other  way.  The  appellant  him- 
self testified  that  when  he  boardra  the  car  in 
the  downtown  district  he  saw  no  snow  or  ice 
either  on  the  steps  of  the  car  or  in  entrance 
way,  and  thinks  there  was  none.  Sudi  snow 
and  ice  as  bad  accumulated  in  these  places, 
therefore,  must  have  accumulated  during  the 
passage  of  the  car  from  the  place  where  the 
appellant  boarded  it  to  the  place  where  he  fell 
therefnun,  and  aa  but  a  trace  of  snow  fell 
during  that  trip,  the  ice  and  snow  must  have 
been  brought  in  by  the  feet  of  the  passengers 
who  boarded  the  car  between  those  points.  But 
the  fact  that  some  snow  and  ice  may  have  ac- 
cumulated by  this  means  is  not  evidence  of 
negligence  on  the  part  of  the  company.  It 
is  not  practicable  to  prevent  such  a  condition 
when  uiere  is  snow  falling  w  there  is  snow 
upon  the  ground." 

We  think  that  case  Is  distinguishable  from 
this  by  reason  of  the  fact  that  when  re- 
spondent boarded  the  car  she  saw  snow  and 
ice  had  accumulated  upon  the  platform.  She 
also  testified  that  snow  bad  not  fallen  be- 
tween the  hours  of  7:30  and  10:4G.  the  time 
she  was  Injured.  The  fact  that  snow  and  Ice 
had  formed  upon  the  back  platform  of  the 
car  was  at  least  some  evidence  of  the  fact 
that  the  snow  was  not  cleared  from  the  plat- 
form at  the  end  ot  the  trip,  because  Ice  will 
not  ordinarily  form  from  snow  which  is 
freshly  tracked  upon  the  car.  Whether  the 
onnpany  was  negligrait  In  permitting  snow 
and  ice  to  accumulate  vpon  the  platform  of 
the  car  under  the  evidraee  offered  by  the  re* 
spondent  we  think  was  a  questlm  fOr  the 
Jury.  It  is  no  doubt  true,  as  stated  in  Cay- 
wood V.  Seattle  Electric  Go^,  supra,  that  soma 
snow  and  ice  nuy  necessarily  accumulate  up- 
on the  ttbopa  of  a  street  car  when  there  ia 
fresh  snow  upon  the  ground;  and  it  is  prob- 
ably true  that  in  running  a  distance  measured 
by  45  minutes  in  the  time  the  wtieels  ot  the 
car  might  throw  some  snow  upon  the  at^is; 
but  in  this  case  th«*e  was  snow  alwve  the 
steps,  on  the  platform,  whlOh  was  some 
distance  above  the  wheels.  It  la  Improb- 
able that  the  wheds  of  the  car  had 
anydilng  to  do  with  putting  the  anoir 
there.  The  snow  whldk  was  upon  the  plat- 
form was  no  doubt  carried  there  by  passm- 
gen  entering  the  car.  Tb/e  Ice  waa  eviduttly 
the  resnlt  of  snow  whldi  had  accumulated 
previously.  It  is  quite  unlikely  that  a  dan- 
gerous quantity  of  snow  would  be  carried 
there  by  the  number  of  passengers  who  enter- 
ed the  car  that  evening  between  the  time  the 
respondent  entered  the  car  and  the  time  she 
fell.  Whether  the  snow  and  ioe  was  so  car* 
ried,  or  whether  it  was  pennltted  to  remain 
after  the  end  of  the  ran,  were  qnestifHis  vriildi 
the  Jury  were  cwnpetent  to  decide;  and«  tt 
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they  found  that  the  conductor  did  not  prop- 
erly clear  the  car  of  snow  and  Ice  at  the  end 
of  the  ran,  they  were  joBtlfied,  we  think, 
in  finding  that  the  company  was  negUgent. 
We  are  satlsfled  that  the  case  Is  not  control- 
led by  the  Caywood  Case,  and  that  tliere  was 
sufficient  evidence  upon  the  qaestlon  of  appel- 
lant's negligence  to  go  to  the  Jary. 
The  iiidgment  Is  therefore  affirmed. 

BLLIS.  C.  J.,  and  PARKEIB,  HOLOOBIB. 
and  OHADWICKf  JJ.,  concur. 


CITY  OF  SEATTLE  v.  WASHINGTON  RE- 
FINING CO.    (No.  14172.) 

(Supreme  Court  of  Wasldngton.  May  9, 1918.) 

1.  EiansNT  Domain  «=»221  —  Damages  — 
Pbopebtt  Not  Takbh— Questiokb  or  Fact. 

In  a  proceeding  to  seiEe  land  for  an  alley 
nnder  th«  power  of  eminent  domain,  the  ques- 
tion as  to  damasea  to  adjacent  property  not 
taken  held  for  the  jury. 

2.  Tbial  ®=>260(3)  —  Insteoctionb  —  Re- 
quests—Mattebs  AlAEADT  COVEBED. 

In  a  st^t  to  condemn  land  for  an  alley, 
where  condemnation  would  result  in  cuttioc  de- 
fendant's property  in  two,  so  as  to  make  it 
two  industrial  units  instead  of  one,  a  requested 
inetruction  that,  in  determiniuK  damages  to 
land  not  taken,  tno  jury  could  not  consider  that 
the  city  might  in  the  future  permit  the  two 

f>ieces  to  be  connected  with  overhead  cross- 
Dga,  or  nndergroond  condgits,  was  not  covered 
by  an  instruction  given  that  when  the  alley 
was  taken,  the  city  became  the  owner  of  the 
fee  thereof,  and  abutting  owners  had  no  greater 
right  to  its  use  than  others. 

3.  Eminent  Domain  «=>222(5)— Pbocbbd- 

IN  08— InSTBUCTIONB. 

In  proceedings  to  condemn  an  alley,  the 
result  of  which  would  be  to  divide  defendant'a 
property  into  two  industrial  units,  an  instruc- 
tion that  the  jury  could  not  consider  the  future 
construction  of  overhead  bridges  or  under- 
ground conduits  should  have  been  Klven:  there 
being  no  binding  agreement  or  duty  on  the  part 
of  the  city  to  construct  such  connections. 

4.  Eminent  Domain  «=»26&— PBOoaxDiNas— 
Recobd  on  Appealt— Instbuctions. 

On  appeal  in  an  eminent  domain  proceed- 
ing, the  question  as  to  refusal  and  giving  of  In- 
fltructions  will  be  considered,  notwithstanding 
all  the  instructions  are  not  embodied  in  appel- 
lant's abstract,  where  they  appear  in  the  sup- 
plemental abstract  as  well  as  In  the  record. 

D^uirtment  1.  Appeal  from  Superior 
Court.  King  County;  i:verett  Smith,  Judg^. 

Proceeding  by  the  City  of  Seattle  against 
the  Washington  Refining  Company  to  con- 
demn land  for  an  alley  extension  In  blocks 
14,  IT,  and  22,  Eden's  Addition,  pursuant  to 
Ordinance  No.  32451.  From  a  Judgment  for 
petitioner,  defendant  amieals.  Reversed  and 
remanded. 

Tucker  &  Hyland,  of  Seattle,  tot  appellant 
Hugh  M.  Caldwell  and  James  A.  Dougan, 
both  of  Seattle,  for  reapondent 

MAIN,  3,  This  Is  a  proceeding  Inatltated 
^  the  dty  of  Seattle,  Its  power  of 

eminent  domain,  for  the  purpose  of  taking  a 


strip  of  land  89  feet  wide,  to  be  used  as  an 
alley.  The  appellant,  the  Washington  Re- 
fining Company,  was  the  owner  of  a  portion 
of  the  property  through  whicA  the  proposed 
alley  was  to  be  extended.  This  pr<^rty  con- 
sisted of  a  tract,  rectangular  In  form,  about 
180  or  140  feet  by  240  feet  It  was  bounded 
on  the  east  by  Westlake  avenue,  on  the  west 
by  Dexter  avenue,  and  on  the  south  by  High- 
land drive.  The  property  was  used  for  a 
storage  and  distributing  station  for  garollne, 
lubricating  oUm,  kwosene,  distillate,  and  oth- 
er petroleum  products.  The  property  before 
the  alley  was  proposed  consisted  of  one  in- 
dustrial unit,  and  after  being  separated  by 
the  alley  It  would  consist  of  two  such  units. 
In  other  words,  the  property  now  devoted  to 
the  purpose  specified  will,  after  the  alley  is 
established.  Instead  of  being  one  tract  of 
land,  consist  of  two,  of  approximately  the 
same  size,  on  opposite  sides  of  the  alley.  The 
evidence  as  to  the  value  of  the  land  takra 
was  not  disputed  by  the  appellant.  No  dam- 
ages were  allowed  by  the  jury  to  the  prop- 
erty not  taken  by  reascm  of  the  severance  of 
the  property  taka. 

Th^  appeal  presmtB  only  questions  as  to 
whether  there  was  error  relating  to  the  ques- 
tion of  the  aBSesament  of  damages  to  the  por- 
tion of  the  propraty  not  taken.  Hie  propos- 
ed alley  passed  over  the  property  cf  a  etm* 
sMerable  nnmbw  of  persMis  other  than  the 
appellant  here;  but,  rtnce  there  is  but  the 
one  appeal,  no  ret&exux  need  be  made  to 
other  property  owners  affected  by  the  Im- 
provranent. 

[1, 2]  It  Is  first  argued  that  there  was  no 
competent  testimony  in  the  case  to  warrant 
a  verdict  of  no  damage  to  the  remalnd». 
Whether  the  remainder  was  damaged  was, 
of  course,  a  question  of  fact,  the  city's  wlt>- 
nesses  testifying  that  there  was  no  such  dam- 
age, and  the  appellant's  witoesses  testifying 
that  there  was  damage  in  a  considerable 
amount  Even  though  it  might  appear  that 
the  weight  of  the  testimony  upon  this  ques- 
'  tlon  was  with  the  appellant,  yet  It  was  a 
matter  for  the  Jury  to  determine.  It  cannot 
be  here  held,  as  a  matter  of  law,  that  there 
was  no  evidence  to  sustain  the  verdict  A 
number  of  the  assignments  of  error  relate 
to  the  failure  of  the  court  to  give  certain  re- 
quested Instructions  and  to  certain  Instruc- 
tions which  were  given.  Upoa  the  question 
of  damage  to  the  remainder,  the  appellant  re- 
quested an  Instruction  to  the  effect  that  In 
determining  such  damage  the  Jury  were  not 
to  take  into  consideration  the  fact  that  the 
city  might  at  some  future  time  grant  a  per- 
mit to  the  appellant  to  connect  the  opera- 
tions in  the  two  units  of  its  -plant,  s^nrated 
by  the  alley,  by  dther  an  overhead  crossing 
or  nndergTOond  conduits.  Th»  reqiMdait 
does  not  seem  to  question  the  cwrectneas  of 
this  request,  but  claims  that  It  was  covered 
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in  an  InBtmcdon  glTen,  wher^  tbe  jnry 
were  told  that  when  the  alley  was  taken  for 
street  purposes  the  dty  became  the  owner  of 
the  fee  thweof,  and  the  owners  of  abutting 
pn^Krty  had  no  greater  rights  to  the  use  of 
such  alley  than  any  other  Inhabitants  of  the 
cTty.  It  does  not  seem  to  us,  however,  that 
this  Instruction  covers  the  ground  contained 
In  the  request  which  was  refused.  To  say 
that  the  abutting  property  owner  has  no 
greater  rights  to  the  alley  than  any  other 
inhabitant  of  the  city  is  not  the  same  thing 
as  telling  the  jury  that  in  determining  dam- 
ages to  the  remainder  they  should  not  take 
into  consideration  the  fact  that  the  city 
might  at  some  future  time  permit  an  over- 
head crossing  or  underground  conduit  It 
must  be  remembered  that  in  this  case  it  was 
not  proposed  by  the  city  In  any  legally  bind- 
ing form,  or  at  all,  to  grant  to  the  appellant 
the  right  to  such  overhead  crossing  or  under- 
ground condnlt  The  requested  instruction 
was  appropriate  in  the  light  of  the  evidence 
taken.  When  the  ai^llant's  engineer  was 
testi^lng  In  chief,  he  was  asked,  in  sub- 
stance, whether  his  testimony  as  to  damage 
to  the  remainder  was  based  on  the  assump- 
tion that  the  appellant  had  no  right  to  con- 
nect the  two  QDlts  of  the  plant  by  crosring 
the  alley  either  overhead  or  underground, 
and  answered  in  the  afflrmatlTe.  On  cross- 
ezaminatitHi,  over  objection,  he  was  asked 
whether,  if  the  city  should  permit  such  a 
croa^g  of  the  alley,  it  would  modify  the 
amount  ot  damage  to  the  remainder.  In 
view  of  the  fitct  Oiat  the  dty  did  not  bring 
into  the  case,  In  &uj  l^ally  binding  form, 
the  Act  that  It  would  in  the  future  grant 
sndi  a  permit,  it  seems  to  us  that  the  Jury 
shoald  have  been  expressly  told  that  they 
should  not  take  that  fact  Into  consideration 
In  determiniog  damages  to  the  remainder. 

[3]  The  resiwndent  refers  to  another  in- 
struction in  which  the  Jury  were  told  that,  if 
they  found  from  the  evidence  that  auy  ordi- 
nance of  the  city  governs  the  erection  of  such 
plants  as  the  Washington  Refining  Company, 
they  should,  in  arriving  at  their  verdict,  take 
Into  consideration  such  d^images.  If  any,  as 
might  be  caused  In  order  to  comply  with  such 
ordinance  of  the  city.  This  Instruction  ob- 
viously does  not  relate  to  any  ordinance  un- 
der which  the  appellant  might  obtain  a  per- 
mit either  to  arcade  the  alley  or  to  cause 
pipes  to  be  placed  thereunder ;  but  It  unques- 
tionably does  relate  to  the  Are  ordinance 
Vhlch  was  Introduced  in  evidence.  Even 
though  It  did  relate  to  the  permit  ordinance, 
if  there  be  such,  it  still  would  not  cover  the 
question.  As  already  pointed  out,  this  rec- 
ord does  not  "show  that  the  dty  Is  legally 
bound  to  grant  a  permit,  and  in  the  absence 
of  'Audi  a  showing  the  fact  that  it  might  at 
some  future  tlmfe  in  its  discretion  grant  snch 
pwait  had  'n<)>  pn^r  place  in  this  case.  The 


Instruction  requested,  or  one  of  like  import, 
should  have  been  gtveo. 

[4]  But  the  re^ndent  clalma  that  the 
question  as  to  the  requests  refused  &h&  the 
Instructions  given  Is  not  properly  here  tie- 
cause  all  of  the  Instructions  are  not  em- 
bodied In  the  appellant's  abstract.  They  do, 
however,  appear  In  the  supplemental  ab- 
stract, as  well  as  in  the  record.  All  the  cas- 
es cited  by  the  respondent  upon  this  question 
were  decided  prior  to  the  passage  of  the  at>- 
^tract  law,  and  were  cases  where  all  of  the 
Instructions  given  were  not  embodied  In  the 
record.  As  to  the  other  assignments  of  enor 
not  here  specially  mentioned,  relating  to  the 
requests  refused  and  the  instructions  given. 
It  may  be  said,  without  reviewing  th«n  In 
detail,  that  we  find  no  error  in  the  instruc- 
tions given ;  and,  as  to  the  requests  refused, 
in  so  far  as  they  were  applicable  to  the  case 
and  correctly  stated  the  law,  they  were  suf- 
flelently  covered  by  the  instmctlons  given. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  so- 
perlor  court  to  grant  a  new  trlaL 

ETXIS,  C.  J.,  and  PARKEai,  FULLBEt- 
TON,  and  WEBSTER,  JJ.,  ccmcur. 


W0LD8ON  V.  RIOHHOND  MINING.  MnX- 

ING  &  REDUCING  CO.    (No.  1458«.) 

(Supreme  Court  of  Wasbington.     May  18, 
1918.) 

CORPOBATIONS    ©=a77  —  STOCK  —  OPTIONS — 
CONSTBUCTION. 

An  option  on  shares  of  mining  stock,  "to 
be  taken  and  paid  (or  in  anch  sums  and  amounts 
as  may  be  required  in  prosecution  of  tbe  work 
of  the  development,"  was  <»ily  an  opdon  to 
purchase  so  much  of  the  stock  aa  was  required 
to  pay  for  development  work,  and  ended  when 
the  mine  became  aelf-supportiiig. 

Department  2.  Appeal  from  Snpertor 
Court,    Spokane    County ;    Bruce  Blake, 

Judge. 

Action  by  Martin  Woldaon  acainat  the 
Richmond  Mining,  Milling  &  Reducing  Com- 
pany, for  specific  performance  of  a  contract. 
From  a  Judgment  decreeing  plaintiff  dam- 
ages, both  appeaL  Reversed,  and  actiim  dis- 
missed. 

Merrltt,  Lantry  A  Merrltt,  Graves,  Klzer 
&  Graves,  Stephens  &  Jack,  and  E.  O.  Con- 
nor, all  of  Spokane,  for  appellant  Voorhees 
&  Canfield,  of  Spokane,  for  respondent 

PARKER,  J.  The  plaintiff.  Woldson,  com- 
menced this  action  In  the  superior  court  for 
Spokane  county,  seeking  specific  performance 
of  a  contract  entered  into  with  the  defend- 
ant company  for  the  sale  to  him  by  It  of  lOO.- 
OUO  shares  of  its  treasury  stock,  at  10  cents 
per  share.  Trial  upon  the  merits  resulted 
in  findings  and  Judgment  in  favor  of  the 
plaintiff,  awarding  him  damages  in  the  som 
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of  $15,000  against  the  defendant;  tbe  trial 
court  betng  of  tbe  opinion  that  while  he  was 
entitled  to  recovery  he  was  entitled  to  dam- 
ages' only,  measured  by  the  difference  be- 
tween the  contract  and  market  value  of  the 
stock  at  the  time  he  was  entitled  under  the 
contract,  as  viewed  by  the  court,  to  have  the 
sale  thereof  consummated.  From  this  dis- 
position of  the  cause  the  defendant  company 
has  appealed  to  this  court,  cohtendlng  that 
the  plaintiff  Is  not  entitled  to  any  recovery, 
either  by  way  of  specific  performance  or 
damages.  The  plaintiff  also  has  appealed  to 
this  court,  contending  that  he  la  entitled  to  a 
more  favorable  judgment,  but,  since  we  con- 
clude be  cannot  have  any  recovery,  we  shall 
refer  to  him  as  respondent  and  the  defend- 
ant mining  company  as  ai^ellant 

Appellant  Is  a  corporatiCHi  organized  and 
existing  under  the  laws  of  the  state  of 
Washington,  having  Its  principal  place  of 
business  in  Spokane.  In  August,  1916,  ap- 
pellant owned  and  was  engaged  in  develop- 
Ing  and  operating  Its  mine  known  as  "the 
Riclimond  'Mine,"  which  mine  it  may  be  as- 
sumed it  has  oontinned  to  own  and  operate 
ever  since.  On  August  16,  1916,  appellant 
had  in  Its  treasury  some  300,000  shares  of 
its  capital  stock,  wUcb  It  was  holding  in 
trust  for  its  stockholders.  This  stock  was 
placed  at  the  disposal  of  the  officers  of  the 
corporation  with  a  view  to  selling  It  as  might 
become  necessary  to  raise  funds  to  defray 
the  cost  of  the  development  of  the  mine.  A 
by-law  of  the  company  antliorized  its  board 
of  directors  to  sell  this  stock  as  in  their 
Judgment  the  best  Interests  of  the  company 
mi^t  require  at  not  less  Uun  10  cents  per 
share.  On  August  15, 1916^  the  oompany  had 
developed  Its  mine  to  a  considerable  extent 
Unille  Its  devUopment  wotk  up  to  that  time 
had  uncovered  some  ore  of  soiae  apparent 
value,  the  poller  ot  the  company  had  been 
to  prosecute  development  work  rather  than 
attempt  to  mine  and  marlcet  the  ore  alzeady 
uncovered.  The  company  was  Oiea  Indebt- 
ed about  93,000  for  devdopment  work.  On 
that  day  at  a  meeting  of  the  board  of  direc- 
tors of  the  company  the  following  proceed- 
ings were  had: 

"The  matter  of  financing  the  further  develop- 
ment of  the  company's  property  was  ^scuflSra, 
and  on  motion  it  was — 

"Resolved  that  an  option,  on  100,000  shares 
of  the  treasury  stock  of  the  company  be  given 
to  Martin  Woldson  at  the  rate  of  10  cents  per 
share,  be  taken  and  paid  for  in  such  sums  and 
amounts  as  may  be  required  in  the  prosecution 
of  the  work  of  the  development  of  the  com- 
pany's property,  Martin  Woldson  to  have  the 
right  to  throw  up  said  option  at  any  time  on 
reasonable  notice  so  as  not  to  leave  this  com- 
pany in  debt  for  any  work  contracted.  Stock 
to  be  issued  as  each  payment  la  made  at  the 
rate  of  10  cents  per  share." 

At  that  time  respondait  was  a  member  of 
the  board,  apd  was  also  tbe  president  of  the 
company.  This  resolution  was  adopted,  how- 
ever, by  the  vote  of  the  other  members  of  the 
board  and  without  the  necessltT  ot  xeepoDa- 


ent's  vote.  In  so  far  as  Its  lawful  adoption' 
was  concerned.   This  was  done,  however.  In 
response  to  an  offer  made  by  respondent  to- 
purchase  100,000  shares  at  10  cents  per  share 
to  further  the  devtiopmmt  work  of  the  mine 
and  to  complete  such  purchase  from  time  to 
time  as  stated  in  the  resolution.  Respondent 
thereupon  orally  agreed  to  the  terms  of  the 
resolution  as  evidencing  a  contract  between 
himself   and    the   company.  Immediately 
thereafter  the  respondmt  became  the  gener- 
al manager  of  the  company  and  Its  affairs, 
as  well  as  Its  president,  having  In  charge  the 
operation  and  development  of  the  mine. 
About  two  weeks  following  the  entering  Into 
of  this  contract,  work  was  done  in  the  mine 
rendering  It  evident;  that  there  was  valuable 
ore  uncovered  such  as  would  be  prc^table  to 
mine  and  market  Thereupon,  Instead  of  pur- 
suing development  work,  respondent  caused 
the  work  to  be  changed  to  that  of  mining, 
shipping,  and  maricetlng  tbe  ore.   This  was 
pursued  under  respondent's  management  of. 
the  mine  with  such  success  that  the  indebted- 
ness owing  at  the  time  of  entering  into  con- 
tract with  respcKident  was  paid  off,  together 
with  all  Indebtedness  Incurred  In  the  mining 
and  marketing  of  ore,  all  of  which  was  paid 
wholly  fr<Hn  the  proceeds  of  the  ore  so  mined. 
It  tberenpon  became  apparent  that  no  money 
was  needed  from  other  sources  In  order  to 
make  the  mine  a  profitable  working  mine. 
At  the  beginning  of  September,  1916.  this 
condition  of  the  mine  became  so  appamit 
that  the  market  value  of  the  Shares  of  stock 
of  the  company  was  at  leajst  25  cents  per 
share,  and  a  short  time  thereafter  increased 
very  nnuh  more  id  maricet  Talna  About  tills 
time  reqtondent  ceased  to  be  prealdaife  and 
manager  of  the  company,  and  thereafter,  op 
DeceiKd)^  6, 1916,  respondent  toidered  to  tbe 
ctnnpeny  910,000  as  the  pordiaae  price  ot  tbe 
sale  to  him  of  the  stock  mentioned  in  tbe  con- 
tract evidenced  by  tbe  resolatton  of  Augnst 
IS,  1M6,  and  demanded  the  delivery  of  the 
wlufle  of  the  100,000  shares  of  8to<^,  then 
claiming  the  Tight  thereto  under  that  con- 
tract aus  demand  the  offlcen  of  the  com- 
pany r^sed  to  comjdy  with;   the  board 
adopting  a  resoIntlMi,  in  QflCiact;  declaring  that 
it  was  nnder  no  foithw  DbUgatlw  under  the 
contract  made  with  respondoit  on  August  IS, 
IBM.   Up  to  that  time  ndtber  the  cotpoia- 
tlon  nor  any  one  representing^  It  ever  madci 
any  demand  upon  respondoit  to  complete  the 
purchase  of  any  portion  of  the  stock  so  that 
the  money  could  be  used  "In  the  prbsecutlon 
of  the  work  of  develt^ment  of  the  company's 
property;"  nor  up  to  that  time  did  the  re- 
sjwndent,  though  the  president  and  manager 
of  the  company  at  all  times  since  the  making 
of  the  contract  of  August  15,  1916,  ever  ten- 
der or  even  suggest  to  the  other  officers  of 
the  cbmpaby  that  he  receive  any  portion  of 
the  100,000  shares  of  stock  and  pay  therefor,* 
or  that  the  money  was  needed  for  the  dev^-' 
cvnmt  of  tbe  n:Un&  Indeed,  the  yesy  man- 
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agement  of  tbe  mine  by  respondent  himself 
demonstrated  that  no  money  was  ever  "re- 
quired in  the  prosecution  of  the  work  of  the 
development  of  the  company's  property"  In 
order  to  make  it  a  profitable  working  mine. 
On  December  6, 1916,  all  of  the  debts  and  ob- 
ligations of  the  company  were  paid ;  it  bad  a 
substantial  bank  balance;  and  Its  mine  was 
being  profitably  worked  without  the  aid  of 
funds  other  than  was  being  produced  by  the 
mining  and  marketing  of  the  ore  taken  there- 
from. The  words  "development  of  the  com- 
pany's property"  as  used  In  the  resolution 
and  contract  of  August  15,  1916,  We  think, 
plainly  has  reference  to  this  particular  mine. 
These  facts,  we  think,  are  proven  by  the  evi- 
dence all  but  conclusively ;  Indeed,  they  are 
for  the  most  part  admitted. 

This,  it  seems  to  us,  Is  one  of  those  cases 
which  finds  Its  correct  determination  In  a 
plain  statement  of  Its  controlling  facts,  and 
has  little  need  of  argument  to  demonstrate 
.what  the  rights  of  the  parties  are  In  the 
premises.  Tills  was  not  a  contract  for  an 
outrl^t,  nnccoidltlonal  sale  of  stock  by  the 
company  to  respondent,  but  It  was  plainly  a 
ooDdltional  sale  to  be  consummated  in  part  or 
la  whc^e  as  the  need  for  raising  funds  to 
inosecate  the  development  of  its  mine  might 
arise;  nor  was  it  an  option  open  to  accept-; 
anoe  by  tbe  reapondoit  tot  an  unlimited  time 
In  the  future,  thongb  there  was  no  miedfled 
time  tot  the  consummation  ot  the  sale,  it 
seems  to  us  unnecessary  to  kx*  beyond  the 
plain  tenm  of  the  contract  and  the  ctmdi- 
tions  attending  Its  making'  to  render  It  plain 
that  the  need  tot  tbe  money  to  be  derived 
from  the  purchase  price  of  the  stock  was  to 
be  the  controlling  fact  determlnatlTe  of  what 
amount,  if  any,  of  the  100,000  shares  of  stock 
should  ultimately  be  sold  to  responduit  Re- 
spondent himself,  by  his  own  actions  In  the 
management  ot  tbe  mine  and  the  company's 
affairs,  so  construed  and  acted  uptm  the  con- 
tract up  until  the  time  for  the  need  of  tbe 
mVmey  for  the  purposes  oontemplated  had 
wholly  ceased.  Locdiing  to  the  contract  and 
all  the  surrounding  circumstances,  nothing 
could  seem  plainer  than  that  there  was  no 
intent  that  tlie  contract  should  have  any  bind- 
ing force  uiion  either  the  respondent  or  appel- 
lant after  the  mine  should  become  a  profitable 
woi^ng  mine.  Bespcmdent  not  having  sought 
to  consummate  the  purchase  of  any  portion  of 
the  stock  under  the  omtract  until  after  the 
mine  had  become  a  prc^table  working  mine 
and  the  need  for  the  money  for  devel<^ment 
work  from  that  source  had  ceased,  we  are  of 
the  oplnlcm  that  resptmdent  cannot  now  have 
either  specific  performance  of  the  contract  or 
damages.  Suppose  the  mine  had  suddenly, 
following  the  making  of  the  contract,  yielded 
ore  worth  millions,  as  sometimes  happens  In 
the  mining  world,  and  the  need  of  develop- 
ment money  from  the  purchase  price  of  the 
sale  of  Bto<^  under  respondent's  contract  had 


(Wash. 

thereby  ceased,  la  it  possible  that  respondent 
could  thereafter  enforce  the  contract  and  ac- 
quire the  stoi^  at  the  nominal  price  therein 
spedfled?  The  mere  asking  of  such  a  ques- 
tion gives  Its  own  answer  contrary  to  re- 
^ndent's  contentions;  yet  tbe  prindple 
here  controlling  Is  the  same  as  in  the  sum>os- 
ed  case.  It  is  suggested  that  the  contract 
with  respondent  for  the  purchase  of  the  stodk 
was,  in  ^ect,  a  loaning  of  his  credit  to  the 
company  enabling  It  to  proceed  wfth  the 
work  of  development  Plainly,  we  think,  the 
contract  had  no  such  effect,  ^ere  is  no  evi- 
dence .  that  any  workman  or  creditor  ever 
contracted  with  the  company  relying  upon 
or  evffli  having  knowledge  of  this  contract 
The  judgment  is  reversed,  and  the  action 
dismissed.  Appellant  mining  company  shall 
recover  costs  In  this  court 

£ILLIS.  a  J.,  and  MOUNT,  HOIjCOMB. 
and  CStADWlCK,  JTJ.,  ooncnr. 


OLABK  r.  GBOGER  at  at    (No.  14538.) 
(Supreme  Court  of  Washington.   May  7,  lOia) 

1.  COBFOBATIONS  «S>619  —  WiNOINO  UP  OW 

Defukot  Cobfobation— ^owsbs  of  fftUB- 

TBE& 

Trustees  have  geoarBl  powers  to  wind  up  a 
defunct  corporation  and  pendlnf  a  formal  di»* 

solution  conduct  its  affairs. 

2.  COBPOBATIONB  «S>3S6— ENOAQIIfO  IV  Bmi- 

HESS  WrrHouT  Ohabteb  Powbbs;. 
As  between  stocftholden  a  corporation  may 
engage  in  any  Iswful  business,  whether  within 

or  without  the  powers  as  defined  by  its  fran- 
chise, and  continue  to  do  so  until  restrained  at 
tbe  suit  of  a  sto^boldCT  or  by  the  state. 

3.  TaovzB  ANn  Oohtsbbioh         —  What 

OONSTITUm. 

To  eoDstitnte  conversiim  thm  must  be  some 
assertion  f»f  ri^t  or  title  that  is  hostile  to  the 
true  owner,  and  a  willful  or  even  an  unlawful 
talcing  will  not  always  amount  to  a  conversion. 

4.  TBOVEB  AWn  CoNVEBSIOIf  <8=>4~TllU8TEE8 

or  CoBPoaATton. 
Where  plaintiff,  who  had  taken  poflsession 
of  and  was  operating  at  sufferance  the  plant  of 
a  corporation,  was  notified  by  trustees  that 
corporation  was  to  take  possesnon  and  directed 
to  remove  his  property,  he  cannot  bold  trustees 
individually  liable  for  damages  for  conversion, 
where  he  failed  to  remove  hu  pn^terty  in  obe- 
dience to  demand. 

6.  Landlobd  and  Tenant  «=>180(4)— Ousr- 
XB— Damaois. 
Where  plaintiff  was  operating  the  plant  of 
a  corp<mtion  at  sufferance  only,  the  trustees 
had  uie  right  to  repossess  theniselves  of  tlie 
plant  at  any  time  for  the  benefit  of  the  C(HW»- 
ration,  and  plaintiff  had  no  right  to  recover  for 
loss  of  profits. 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  Oonnty;  Jfbn  B.  Davidaoo, 

Judge. 

Action  by  James  Clark  against  Frank  Oro- 
ger  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed  and  remanded, 
with  Ittstmctious. 
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Eugene  R  Wager,  of  miauAnrg,  and  Bo^ 
Qravea,  Btenitt  &  Bogle,  of  Seattle^  for  ap- 
pellants. Balph  Kanftman,  of  BUoubnrg,  tor 
respondent 

CHADWICK.  J.  Fot  15  or  20  yeara  prior 
to  January  1, 1916,  tbe  ESlemdJorg  Brewing  A 
Ualtliig  Ckunpany,  a  corporation,  had  engaged 
In  the  manufacture  of  beer  and  conducted  a 
brewery  bnslnesa  at  Bllensbnrg.  With  the 
dawn  of  that  day  ita  occupation  was  gone. 
At  tbe  time  the  earth  slipped  out  from  under 
It  James  C^it,  the  plaintiff,  was  tbe  owner 
of  stock  of  tbe  par  value  of  $13,500.  Fruok 
Oroger  owned  stock  cS  the  par  value  of  $11,- 
600.  Glark  concelred  the  Idea  of  <^ratlng 
tbe  plant  as  a  idace  for  ttie  manufacture  of 
soft  drinks,  eta,  and  accordingly  leased  tbe 
stock  of  B^nk  Oroger,  CSark,  with  one  Au- 
gust Sold,  former  brewmaster  and  who  owned 
10  shares  of  the  stock,  at  once  began  to  man- 
ufticture  near  beer,  dder,  and  other  prodncts 
upon  a  profit-sharing  basis.  The  annual 
meeting  of  the  stoc^olders  occurred  on  May 
10,  lOia  Cl&A  voted  his  own  and  Groger's 
stoc^  He  was  thereafter  elected,  by  the 
trustees  of  his  own  choortng,  president.  He 
had  already  taken  possession  of  the  plant 
and  all  of  the  personal  propwty  land  atodc 
on  hand  of  the  brewing  company  and  put  It  to 
the  uses  of  the  new  business.  In  the  summer 
of  1916  Groe»,  who  after  the  lease  et  his 
stod:  had  gone  to  California  for  Ids  health, 
returned  and  began  tmylng  other  outstan^ng 
stock,  induding  Sold's  stock,  so  that  at  the^ 
time  the  lease  expired  on  January  1, 1917,  he 
was  the  owner  of  181  shares,  being  a  clear 
majority  of  the  whole.  A  part  of  tbts  stock 
was  taken  over  in  the  name  of  bis  wife,  Bm- 
ma  Groger.  and  a  part  in  the  name  of  bis  smi 
Gasper  Groger.  On  January  6.  1A17,  at  a 
8pe<Aal  meeting  of  Oie  Btockholders  Gasper 
Groger,  son  of  Prank  Groger,  and  Emma  Oro- 
ger. wife  at  Frank  Groger,  were  elected  trus- 
tees in  place  of  Sold  and  one  Brown  whose 
stock  had  been  bon^t  by  Oroger.  It  Is  said 
that  the  mother  and  aaa  never  gnallfled  as 
trustees,  but  they  assumed  to  act  as  su«h  for 
at  a  meeting  of  the  trustees  held  on  January 
19,  1917,  the  following  proceedings  were  had: 

"TTpon  motion  of  Rmma  Groger,  duly  matle 
and  wconded  and  carried  hj  a  vote  of  all  tras- 
tees  preseDt,  it  was  ordered  tbat  as  the  brewing 
building  was  Idle,  and  that  the  occupancy  of 
the  Ellensburj  Bottling  Works  had  terminated, 
the  same  be  at  once  operated  by  the  company 
for  tbe  making  and  manufacturuig  and  aeUing 
of  soft  drinks  and  substitutes  for  beer,  and  that 
as  the  vata  in  said  building  were  being  injured 
and  destroyed  by  being  Blled  with  vinegar  and 
other  materials,  they  be  deaned  and  tbe  vine- 
gar and  80  forth  be  removed  therefrom,  and 
work  on  the  cleaning  and  operating  of  aaid 
plant  connnencs  at  once,  and  the  trnstees  pro- 
ceed at  once  to  talw  tiie  necessary  steps  to  oper- 
ate said  plant,  and  nodfy  Clark  to  remove  the 
vinegar  and  so  forth  therefrom.** 

Clatk  was  not  present  at  thla  meeting,  al- 
though he  bad  called  the  meeting  and  given 
notice  of  the  time  and  place  where  It  was  to 
be  held.  On  January  26,  1917,  Mrs.  Groger 


and  Auguat  Sold  went  to  the  brewery  and  no- 
tified plalntlfl  that  It  waa  the  Intention  of 
the  corporatkm  to  take  possession,  and  called 
np<m  him  to  remove  Us  property.  When  he 
returned  after  his  dinner  hour  he  found  the 
doon  barred  and  lotted  and  a  guard  in 
charge,  who  Informed  him  that  he  would  not 
be  permitted  to  enter.  He  did  eater  the  build- 
ing later  In  the  afternoon,  after  securing  per- 
misalim  fF<nn  On^er  and  a  pass  from  bis  at- 
torney. Plaintiff  did  not  remove  any  of  his 
property  at  that  time,  nor  did  be  att«npt 
then  or  thereafter  to  do  sa  Bdiig  convinced, 
however,  tbat  the  defendants  as  trustees  for 
the  corporation  were  about  to.  engage  in 
tbe  business  of  manufacturing  soft  drinks, 
and  cmcelvlng  that  such  an  undertaking  was 
ultra  vircB  of  the  oorpM-atlon  as  its  powers 
had  been  defined  in  Its  artleles:  **tbo  manu- 
facture and  sale  of  beer,  and  to  establish, 
conduct  and  operate  a  brewery,"  he  brought 
an  action  to  restrain  the  further  prosecution 
of  the  business.  Such  proceedings  were  there- 
after had  in  that  case  that  a  receiver  was 
appctoted  and  he  took  ixissesslon  (tf  all  (rf  the 
property  then  oa  hand,  that  owned  by  plain- 
tiff as  well  as  that  which  was  admittedly  the 
property  of  the  IHlensbu^  Brewing  ft  Malt- 
ing Oompany. 

Before  passing  to  the  pertinent  Issties,  let 
It  be  known  that  plaintiff  never  made  any  de- 
mand upon  the  receiver  for  tbe  property  be 
mnr  daims,  nor  has  he  erer  accounted  to  tbe 
receiver  w  to  the  corporation  for  tbe  use  of 
its  property  In  the  prosecution  of  his  indi- 
vidual business.  Otmtrariwlse  he  brought 
this  action  on  Oe  0th  day  of  February,  1917, 
against  these  defendants  as  Indlvidnals  to 
recover  damages  as  for  convmslon  of  the 
property  owned  by  him  Individually  at  the 
time  be  was  ousted  of  his  possession.  He  fix- 
es his  damages  as  the  value  of  the  property 
at  tbe  time  of  the  alleged  conversion  and  an- 
ticipated profits  upon  the  sale  of  stock  on 
hand  and  goods  to  be  manufactured  out  of 
tbe  unmanufactured  stock  on  band.  Al- 
though combetted  vigomngly  at  all  stages 
tbe  proceeding  and  at  tbe  trial,  the  trial 
judge  followed  tbe  theory  advanced  by  plain- 
tiff, and  has  rendered  a  Judgment  against  tbe 
defendants  Oroger  upon  the  verdict  of  a  jury 
In  tbe  sum  of  $S,000.  A  verdict  was  returned 
in  favor  of  Sold  who  was  made  a  party  de- 
fendant. 

Plaintiff's  whole  case  Is  predicated  upon 
the  assumption  tbat  the  EUensburg  Brewing 
&  Malting  Company,  having  corporate  pow- 
er limited  to  "tlie  manufacture  and  sale  of 
beer,  and  to  establish,  conduct  and  operate  a 
brewery,"  had  no  legal  existence  after  the 
Ist  day  of  January,  1916:  (a)  Because  Its 
corporate  powers  were  impliedly  repealed  by 
the  spMt,  if  not  the  terms,  of  the  prohibition 
law ;  and  (b)  under  the  general  rules  of  law 
as  they  pertain  to  defunct  oorporatltms,  the 
trustees  having  no  power  to  engage  in  tbe 
brewing  business  or  to  do  anj'thlng  other 
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than  to  wind  ap  the  affairs  of  the  corpora- 
tloa  and  to  distribute  its  assets,  It  follows 
that  they  are  liable  as  indlvldualB.  Counsel 
says: 

"Oar  (KHitention  is  that  the  shareholders  of 
the  corporation  become  at  once  tenants  In  com- 
mon of  this  property,  subject,  bowever,  to  the 
lien  of  the  dead  corporation's  debta  See  Cook 
on  Corporations,  fi  641.  Now,  the  taw  unques- 
tionably  is  that  coteaants  have  equal  rights  to 
the  pOMesaion  and  occupancy  of  the  property  of 
which  they  are  cotenants.  7  Raling  Case  Law, 
CotenaDcy,  pars.  14,  15.  And  ao  wbea  the  cor- 
poration  died  on  January  1.  1016,  Clark  bad  a 
perfect  right  to  enter  Into  the  occupancy  of  the 
tangible  property  of  the  defunct  organization, 
and  could  maintain  that  occupancy  against  his 
fellow  shareholders.  Indeed,  if  anything,  he 
bad  the  best  right  to  enter  into  such  occupancy 
because  he  was  by  long  odds  at  that  time  the 
largest  shardiolder  as  owner  and  lessee.  So 
that,  so  far  from  being  a  trespasser  when  he 
went  into  the  occupancy  of  the  property  be  was 
onlr  exercisiog  what  were  bis  unquestionable 
and  undoubted  rights.  It  may  be  true  that  he 
might  ba  called  to  account  by  his  cotenants  for 
the  reasonable  rental  or  value  of  the  occupancy 
in  Question,  but  that  is  very  far  from  saying 
that  he  was  not  rightfully  there,  and  that  be 
might  be  rightfully  dispossessed." 

[1, 2]  We  cannot  follow  counsel  In  his  con- 
tention that  defendants  were  without  power 
to  act  as  trostees.  Trnstees  of  a  corporation 
have  a  general  power  to  wind  up  a  d^nct 
corporation;  that  is,  assemble  its  assets, 
liquidate  tta  Indebtedness,  and,  pmdlng  a 
formal  disscAutton,  oonduct  its  atCain;  And 
as  between  atoddioldera  it  may  engage  in 
any  lawful  buatnees,  wbetbw  witbin  or  with- 
out the  powers  as  defined  by  the  frandiise, 
and  continue  to  do  bo  until  restrained  at  the 
anlt  of  a  stockb^der,  wblch  was  done  In  this 
case  at  .the  salt  of  plalntifE,  or  by  the  state 
«z  nH.  under  a  writ  oS  quo  warranto^  7  R. 
C.  L.  Corporations,  |  616.  If  thia  rtew  is 
sound.  It -follows  that  the  stocUiolders  of  the 
CUemsburg  Brewing  &  Malting  Company  were 
not  tenants  In  ccHnnuHi.  But  if  It  were  lield 
otherwise,  plaintiff  is  in  no  position  to  asswt 
a -  right  of  possession  over  bis  fallow  stocfc- 
tuMexa.  Hla  dlflpoeseaalon  and  tta^  poasee- 
aion  would  put  tbem  In  tbe  same  position  be 
.was  in  when  In  possession.  If  plaintiff  bad  a 
•right  of  possession  by  reason  of  atodc  control, 
defendants  would  have  the  same  right  when 
fji  eoptroL  We  are  not  committing  ourselves 
■to  this  doctrine  but  advance  it  only  to  show 
that,  if  there  be  merit  in  the  theory  (kC  plain- 
tiff, he  is  hoist  by  bis  own  petard. 

Plaintiff  bad  certain  property,  apples,  malt, 
-etc.,  and  some  manufactured  products  on 
hand  at  the  time  he  was  ousted,  and  tbe 
brewing  company,  started  in  the  business  of 
manufacturing  soft  drinks  on  its  own  ac- 
count. The  receiver  would  no  doubt  be  lia- 
ble to  acconnt  for  the  value  of  these  goods, 
subject,  of  course,  to  an  accounting  on  the 
part  of  plaintiff  for  such  goods  as  were  on 
hand  and  used  by  him  at  the  time  he  began 
to  manufacture  on  his  own  account. 

But  It  is  insisted  that,  even  though  It  be 
held  that  the  act  of  taking  possession  of  the 
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brewery  plant  was  the  act  of  the  corporation, 
tbe  taking  being  in  the  nature  ot  a  trespass, 
tbe  officers  of  the  corporation  who  partici- 
pated In  the  act  are  personally  liable  to  an*- 
swer  in  a  suit  for  conversion.  7  R.  C.  I*.  Cor- 
porations, g  493.  We  have  heretofore  af- 
firmed this  principle.  Lytle  Logging,  etc.,  Co. 
v.  Humptulips  Driving  Co.,  60  Wash.  559,  111 
Pac.  774. 

[3,  4]  But  it  cannot  be  held  arbitrarily  that 
the  mere  taking  of  goods  is  sufficient  to  sus- 
tain an  action  for  conversion.  A  willful  or 
even  an  unlawful  taking  will  not  always 
amount  to  conversion.  There  must  be  some 
assertion  of  right  or  title  that  is  hostile  to 
the  true  owner.  In  tbe  Instant  case  tbe  trus- 
:  tees  by  resolution  disclaimed  any  inteation 
of  claiming  as  owners.  They  not  only  ad- 
mitted the  title  of  the  plaintiff,  but  made  a 
demand  that  he  remove  his  property.  Hla 
answer  to  this  demand  was  not  made  with  a 
moving  van,  but  by  filing  an  action  In  dam- 
ages for  conversion.  This  phase  of  tbe  case 
Is  learnedly  treated  In  Lee  Tung  v.  Burktmrt, 
59  Or.  191, 116  Pac.  1066,  where  it  Is  said: 

"In  an  action  of  trover  it  is  not  sufficient 
that  tbe  facts  show  a  mere  trapafw,  without 
showing  a  conversion.  *  *  •  There  may 
be  an  actual,  wNogfal  ezerctae  of  dominion  over 
.chattels  without  constituting  a  conversion,  if 
such  dominion  is  not  a  denial  or  repudiation  of 
the  owner's  right  or  title." 

And  this  we  understand  to  be  the  doctrine 
of  Browder  v.  Phlnney,  37  Wash.  70,  79  Pac 
59S.  In  answer  to  this  It  may  be  urged  that 
tbe  use  of  the  malt,  apples,  and  manufactured 
stock  was  the  assertion  of  a  right  In  dero- 
gation of  tbe  title  of  tbe  plaintiff.  This 
would  be  so  ordinarily,  but  the  persMial  lia- 
bility ot  the  defendants  could  not  be  extend- 
ed over  a  time  beyond  which  plaintiff  should 
have  removed  his  pn^rty  In  obedience  to 
the  demand  of  tbe  trustees.  He  bad  bla 
<du)lce  of  remedies.  He  could  comply  witb 
the  request  of  the  trustees  and  remove  bla 
Iffopwty,  or  be  could  undertake  to  sdl  it  to 
the  corporation  or  to  tbe  trustees  as  iodividn- 
als  by  resort  to  a  dalm  fw  damages  as  tor  a 
conversion.  He  chose  to  bold  tbe  trustees  as 
individuals,  and  must  &I1,  for  it  is  sbown 
that  bis  loss,  if  any,  is  due  to  bis  own  omis- 
sicMi.  He  cannot  recover  upon  a  pusonal  Us- 
bllity  tbe  value  of  that  which  be  mli^t  have 
had  for  the  taking.  Hla  remedy.  If  any,  la 
against  the  corporation, 

[1]  Wblle  It  is  not  necessary  to  m  dectaloa 
In  Uiis  case  it  may  not  be  out  of  place  to  ob- 
serve that  in  tbe  adjustment  of  tbe  rights  cl 
plaintiff  and  ot  tbe  oorporaUoo  plaintiff 
could  not  recover  as  for  lost  pn^ts.  Wa  oc- 
cupation of  tbe  brewery  plant  was  at  suffer^ 
ance  only.  The  trustees  bad  a  right  to  re- 
possess themselves  of  the  plant  for  tbe  bene- 
fit of  tbe  corporation.  His  right  to  recover 
lost  profits  would  depend  upon  his  right  to 
mannfacture  at  the  brewing  plant  This  he 
did  not  have,  and  it  follows  that  his  loss  op 
unmanufactured  products,  if  any,  must  be 
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meamirecL  \yy  the  value  of  his  goods  at  the 
ttme  of  the  taking. 

Beversed  and  remanded,  with  Instructlona 
to  entertain  aiveUsatif  motion  for  Judgment. 

ELUS.  C.  J.,  and  FUlS^TOa  and 
MOGNT,  JJ.,  concar. 


Is  r«  KINO'S  ESTATR. 
80HRADER  t.  BUFFUM. 
(No.  14418.) 
(Bnpr«me  Gourt  of  Washington.   Usy  9. 1018.) 

1.  OonBTs  ^=>202(3>— I*BOBATB  CoTTBT— Equi- 
ty Action  —  Special  Pbocekdino  —  Fimd- 
ING8  AND  Conclusions. 

In  a  probate  tiroceeding  by  tlie  creditor  of 
a  decedent's  estate  against  the  executor  to 
compel  him  to  take  action  on  her  claim,  the  pro- 
ceeding being  either  an  action  of  equitable  cog- 
nizance, or  a  special  proceeding  mandatory  in 
its  nature,  neither  findings  of  fact  nor  conclu- 
sions of  law  were  necessary  to  sustain  the  order 
or  judgment  dismissing  the  proceeding. 

2.  ExEcuTOBs  AND  Aduinistbators  ^=>234 — 
Pbesentation  or  Claim  ~  Burden  or 
Pboof. 

In  such  proceeding,  the  burden  to  establish 
due  presentation  of  the  claim  to  the  executor, 
the  »ct  being  denied,  was  on  the  creditor*  the 
burden  not  being  changed  by  the  form  of  the 

eroceeding,  or  by  the  creditor's  assumption  in 
er  petition  that  the  claim  had  been  regularly 
presented,  the  assumption  being  In  itsdf  an  as- 
sertion. 

3.  EXBCUTOBS  AITD  AOHINISTRATOBS  ®=»234— 
PBESBNTATtON  OF  ClAIU  —  SUFFtCIEKCT  OP 

Btidencb. 

In  such  proceeding  eridrace  held  to  sustain 
the  trial  judge's  conclusion  that  the  claim  was 
not  in  tact  presented  to  the  executor. 

4.  Apfeai,  and  Esbok  «»1011(1)— Review— 
Conflicting  Evidence. 

The  Supreme  Court  will  not  reverse  the  con- 
clusion of  the  trial  judge  on  conflicting  evi- 
dence, unless  able  to  find  that  the  evidence  pr^ 
ponderatn  against  the  conclusion. 

5.  N^w  Tbial  «=>7»~I>enul  of  Motion— 
Pata^iETT. 

Where  the  motion  for  new  trial  set  out  no 
new  matter,  but  merely  soiiKht  another  review 
by  the  trial  judge  of  Uie  evidence  then  in  the 
record,  on  which  he  had  reached  his  original 
conclusion,  and  was  heard  on  the  merits,  and 
not  declined  to  be  heard  for  insufficient  techni- 
cal reasons,  its  denial  was  not  erroneous. 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edward  a 
Mills.  Judge. 

In  the  matter  of  the  estate  of  Martha 
King,  deceased.  On  petition  by  Marie  Schra- 
der  against  Charles  S.  Buffnm,  as  executor, 
for  an  order  requiring  respondent  to  Show 
cause  why  her  claim  against  the  estate 
should  not  be  acted  up<ni,  and  allowed  or 
rejected.  From  an  order  dismissing  the 
proceeding,  petitioner  appeals.  Judgment 
affirmed. 

Evans  &  Watson,  of  Walla  Walla,  and 
Hartman,  Nafe  i&  Hartman,  of  Seattle,  tor 
appellant  Rader  «  Barker,  of  Walla  Wal- 
la, for  respondent. 


FULLERTON,  J.  The  appellant  filed  a 
petition  in  the  superior  court  of  Walla  Walla 
county  in  a  probate  proceeding  asking  for  an 
order  requiring  the  respondent  as  executor 
of  the  estate  of  Martha  King,  deceased,  to 
show  cause  why  her  claim  against  the  estate 
named  should  not  be  acted  upon  and  either 
allowed  or  rejected.  Issue  was  taken  by  the 
executor  upon  the  allegations  of  the  peti- 
tion, and  a  hearing  had  resulting  in  an  order 
dismissing  the  proceeding.  The  petitioner 
appeals,  assigning  that  the  court  erred  tn 
failing  to  make  and  file  findings  of  fact  and 
conclusions  of  law;  that  it  erred  tn  holding 
that  the  burden  of  proof  wasr  on  the  peti- 
tioner; that  it  erred  in  holding  that  the  pe- 
titioner had  not  sustained  her  case  by  a 
preponderance  of  the  evidence  and  in  dis- 
missing the  proceeding;  and  that  It  erred 
in  denying  the  petitioner's  motion  for  a  new 
trial. 

[II  We  find  no  error  In  the  failure  of  the 
court  to  make  findings  and  conclusions.  The 
action  was  not  one  to  enforce  or  recover' 
upon  a  claim  which  had  been  rejected  by  the - 
executor,  wblcb  might  be  triable  as  an  ac- 
tion at  law  before  a  Jury,  -  but  was  a  pro- 
ceeding to  compel  actum  on  a  matter  on 
which  she  contended  no  actltm  had  been  tak- 
en by  the  executor.  It  was  therefore  etthM- 
an  action  of  eaiiltable  ct^nlnnce  or  a  special- 
proceeding  mandatory  In  its  natare,  in  nei- 
ther of  which  are  flndtega  of  teet  or  coada- 
slons  of  law  necessacy  to  snfltaln  the  order' 
or  judgment  entered. 

[2]  The  second  objection  la  also  without 
merit.  The  issue  on  wblch  the  case  hinged 
was'whetbw  or  not  the  petitioner  had  pre- 
sented her  claim  to  tlie  executor,  and  <dc>arly 
the  burden  of  eataUlsblng  a  due  presentation 
when  the  ftict  was  denied  was  npMi  the  pe- 
titioner. This  burden  was  not  dianged  by 
the  form  of  the  proceeding.  It  was  a  fact 
necessary  to  be  estahlisibed  before  any  in- 
quiry as  to  whether  the  dalm  had  been  act- 
ed upon  could  be  entered  Into,  and  sincd  tbs 
petitioner  was  bound  to  assert  its  due  pres- 
entation the  burden  was  upon  him  to  prove 
it.  Merely  because  the  petltionnr  aasnmed 
In  her  petition  that  13ie  dalm  bad  been  KfpOr 
larly  presented,  and  did  not  direct^  all^ 
the  ftict,  the  rule  is  not  dianged.  The  aa- 
sumption  *as  In  itself  an  assntlon,  and  when 
the  executor  put  Uw  foet  in  issue  the  bur- 
den stUl  rested  where  It  is  resbsd  by  legal 
mles. 

[S,  4)  On  the  principal  question,  whether 
the  claim  was  In  fact  presented,  we  can  dis- 
cover no  reason  for  a  reversal  of  the  con- 
clusion of  the  trial  judge.  The  circumstanc- 
es under  whldi  the  claim  Is  asserted  to  have 
been  presented, ,  as  testified  to  by  the  only 
witness  at  the  petitioner  testifying  directly 
upon  the  matter,  are  somewhat  out  of  the 
urdinary.  The  claimant  resides  In  the  city 
ijt  Seattle,  while  the  executor  resides  in  the 
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dty  of  Walla  Walla,  the  place  wb«re  tlie 
court  In  wUdi  the  estate  was  in  process  of 
adndnlstratloB  Is  held.  The  witness  testi- 
fied that  the  dolin  was  prepared  In  the  dty 
of  Seattle,  and  that  he  carried  It  from  that 
dty  across  the  state  to  the  dty  of  Walla  Wal- 
la  and  presented  It  to  the  executor  In  per- 
son, making  the  trip  solely  for  that  purpose. 
Tet  he  also  testified  that,  notwithstanding 
this  extreme  caution,  he  handed  the  claim 
to  the  executor  while  walking  on  the  streets 
of  the  dty  of  Walla  Walla  going  to  the  exec- 
utor's home  for  lunch,  not  at  the  place 
where  the  published  notice  to  creditors  re- 
quired claims  against  the  estate  to  be  pre- 
sented; that  no  one  else  was  present  at  the 
time;  that  he  exacted  no  receipt  for  the 
claim,  and  made  do  request  for  notice  of  the 
executor's  action  upon  it.  It  Is  in  evidence, 
moreover,  that  no  Inquiry  was  made  by  the 
petitioner,  or  by  any  one  on  her  behalf,  un- 
til some  three  years  after  that  time,  and 
that  her  activity  was  then  aronsed  by  an 
action  Iwought  against  her  by  the  executor 
upon  a  promissory  note  she  had  executed  to 
the  decedent  In  her  lifetime.  On  the  other 
hand,  the  executor  emphatlcaUy  denies  that 
the  claim  was  presented  to  him  at  the  place 
mentioned  or  elsewhere.  He  testified  that 
the  witness  claiming  to  have  presented  the 
claim  was  in  Walla  Walla  at  about  the  time 
mentioned  and  lunched  with  him  at  his 
home,  but  testified  that  they  did  not  walk 
to  the  home  but  rode  there  In  an  automobile. 
He  also  testified  that  the  witness  at  the  time 
accounted  for  his  presence  In  Walla  Walla 
in  anothw  manner;  rtated  that  he  had  busi- 
ness whidi  had  brought  him  to  that  dde  of 
the  state  and  took  advantage  of  his  inesoice 
then  to  perform  an  errand  at  Walla  Walla 
not  connected  with  the  estate.  The  executor 
is  corroborated  as  to  some  of  the  details  of 
his  Terslon  of  the  Tiatt  1^  other  witnesses, 
while  the  petltionar's  witmew  is  inractlcally 
alone. 

While  the  forcing  Is  but  an  outline  of 
tlie  evidence,  it  seems  to  ns  suffldent  to  sus- 
tain the  conclusion  of  the  primary  Judge 
of  the  facta.  As  we  have  oftem  said,  the 
trial  Judge  has  the  advantage  of  having  the 
witnesses  befiwe  him,  and  is  thus  in  a  much 
better  position  than  are  w^  who  must  gather 
the  facts  from  the  typewritten  record,  to 
determine  wherein  lies  the  truth  In  conflict- 
ing testimony.  Following  our  established 
rule  in  such  cases,  namely,  that  we  will  not 
reverse  the  conclusion  of  the  trial  judge  on 
conflicting  evidence  unless  we  are  able  to  find 
that  the  evidence  preponderates  against  the 
conclusion,  we  have  no  warrant  to  tntuf^re 
with  the  judgment  before  us. 

[5]  The  motion  for  a  new  trial  set  up  no 
matter.  By  It  the  petitioner  but  sought  an- 
other review  by  the  trial  judge  of  the  evi- 
dence then  in  the  record  and  on  whldi  he 


had  readied  his  original  condusion.  Con- 
trary to  the  intimation  contained  in  the  pe- 
titioner's brief,  the  record  does  not  dlsdosa- 
that  the  Judge  declined  to  hear  It  for  insnlB- 
dent  technical  reasms.  On  the  contrary^ 
It  appears  tiiat  it  was  heard  on  ito  merits 
and  that  it  was  denied  because  ttie  Jndgtt- 
was  not  convinced  that  his  original  condu- 
sion was  wrong.  The  denial  of  the  motion- 
therefore  famished  no  basis  for  the  predi- 
cation of  error. 
The  Judgment  is  affirmed. 

DLLI8,  a  J.,  and  PARKBB,  MAIM,  and 
WEBSTBB^  JJ.,  concur. 


HARTFORD  v.  STOUT  et  aL  (No.  14500.) 
(Supreme  Court  of  Washington.  May  8,  1918.>- 

1.  JroouENT  «=»363— Vacation— MiOTAXS,. 
Nbolbct,  OB  Ohission  or  Ozcsk. 

Where  judge  signs  findings  (rf  fact  and 
der  for  Judgment,  and  gives  them  to  the  derk,. 
but  before  they  are  entered  tells  the  derk  to- 
hold  them,  and  the  entry  clerk  thereafter  enters 
tbem,  not  b^g  informed  of  tiie  judge's  desire- 
that  tfaev  be  held,  there  is  a  mistake,  neglec^ 
or  omission  of  the  derk,  for  which  the  jadj^oir 
can  be  vacated  under  the  statute. 

2.  JmtauzNT  «=3388  —  Vacatiov  —  Noncr 

^UBI80ICTI0NAI» 

Under  Rem.  Code  1916,  I  46S,  rdatlng  to- 
notice  of  proceeding  to  vacate  Judgment,  notice- 
is  unnecessary,  where  the  opposing  party  ap- 
pears Toluntuily  and  makes  no  objeetifni  on 

tiiat  ground. 

3.  Appkal  ajud  Fbbob  ^3»617— Matikbs  Bb- 

viEWA  BLE— Record. 
Recital  in  bill  of  exceptions  that  attorneys' 
appeared  at  a  hearing  to  vacate  a  Judgment  was 
sumcient  to  show  appearance,  on  the  question 
whether  there  was  a  waiver  of  Irregularity  in 
the  notice,  although  the  order  vacating  the  Judg- 
ment did  not  so  redte, 

4.  JuDOKENT  «9>384~Taoation— Pbocbdubs- 
— Fobualitv. 

Under  Rem.  Code  191B,  {  468.  gov«-nInr 
procedure  for  vacation  of  judgment,  no  formal 
pleadings  are  required,  and  the  objections  of 
the  party  opposing  vacation  need  not  be  formal, 
but  must  be  preserved  In  the  record. 

5.  ExBcuTioff  €=9i94(3)  —  Claim  or  Thibd> 

PBBSON — O  W  NKBSHIP— PbOOF. 

b  replevin  by  third  person  to  recover  prop- 
erty seised  under  execution,  evidence  AeM  to- 
Bustain  finding  of  title  in  such  third  person, 
fl.  FSTOFPKL  «S»76  —  TrrL«  TO  PaOPEBTT  — 
OsISNSIBUC     OWNEBSHZP     —  JUDOHENT 

CusniTOBs. 
That  a  son  m  purdiadng  an  automobile  al- 
lowed it  to  be  mortgaged,  and  the  license  issued 
in  his  father's  name,  and  made  false  affidavits 
concerning  ownership  of  the  car,  does  not  es- 
top him  from  showing  ownership  as  against  US- 
father's  Jodgmmt  ereditoTB,  atttoui^  he  is  ab- 
solutely estopped  as  far  as  to  the  mortgasee, 
and  probably  as  to  innocent  parcbasers  from 
the  father,  because  the  purchaser  under  execu- 
tion takes  only  the  title  of  the  Judgment  debtw. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Oounty;  Wm.  A.  Honefce. 
Judge. 

Action  by  John  Wilbur  Hartfcvd  agalnsi 
M.  S.  Stout  and  Qeorge  L.  Bdd,  Sheriff  oT 


«s»For  other  caies  mm  Mme  topis  a&d  XBT-NVMBBR  la  aU  Ker-NamMnd  IMgaati  a^  JSAnss 
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Spokane  Oonnty.  Jn^tgrneot  for  plalntlfl, 
and  defendants  appeal.  Afflrmed. 

I*  H.  Brown,  of  l^kane,  for  appellants. 
W.  B.  Mitcbi^  of  Sptikane^  for  respondent 

rUXJjERTONt  J.  nie  reeipondent,  John 
W.  Hartford,  as  plaintiff,  broni^t  this  action 
In  replevin  to  recover  as  his  own  property  an 
antomoblle  s^zed  by  the  Sheriff  ondffl'  an  ex- 
ecntlon  Issued  upon  a  judgment  in  an  action 
In  which  H.  8.  Stout  was  phdntiff  and  WU- 
Uam  T.  Hartford,  father  of  the  reqrandrat, 
was  defendant  Issue  was  taken  on  the  com- 
plaint and  a  trial  had  before  the  court  let- 
ting without  a  Jury.  At  the  conclusion  of  tbe 
trial  the  court  filed  a  mrittm  mworandum 
announcing  his  conclusion  nptxi  the  evidence 
and  the  law  applicable  thereto^  and  directed 
counsel  for  the  defendants,  the  coD<ilu8ioos 
being  in  his  clients'  faroc,  to  prepare  formal 
findings  of  fact,  conclusions  of  law,  and  a 
judgment  In  coiformlty  therewith.  In  his 
memorandum  decision  tha  trial  Judge  did  not 
find  that  the  plaintiff  was  not  the  actual 
owner  of  the  automobile,  but  Intimated  that 
his  condnsion  on  the  facts  was  to  the  con- 
trary, resting  the  Judgment  on  tbe  ground 
that  the  plaintiff  was  estopped  to  claim  title, 
since,  as  he  recited  in  his  written  opinion,  the 
plaintiff  in  order  to  maintain  his  <dalm  of 
title  had  to  prove  a  Tiolatl<m  im  hlk  part  of 
a  positive  mandatory  statute.  Findings  of 
fact,  coDcloslons  of  law,  and  a  Judgment 
were  prepared  by  counsel  and  submitted  to 
the  court  for  signing.  These  ccNuplled  with 
the  Judge's  memorandum,  save  aa  to  his  con- 
clusioDB  on  the  facts.  Instead  of  a  finding 
sbowiBg  an  estoppel  on  the  part  of  the  plain- 
tiff to  claim  title,  it  was  found  that  plalntlfl 
bad  no  title.  The  court  nevertheless  signed 
the  papers  and  handed  them  to  counsel  to  be 
filed  with  tbe  entry  clerk.  No  sooner  had 
counsel  left  the  courtroom,  however,  than  it 
occurred  to  tbe  Judge'  that  he  bad  probably 
been  mlstafcoi  as  to  the  order  of  the  proofs ; 
that  Is,  whether  tbe  plaintiff  had  himself 
Introduced  evidence  tending  to  show  his  vio- 
lation of  the  statute,  or  whether  such  evi- 
dence had  been  introduced  by  tbe  defendant 
to  discredit  tbe  plaintiff  as  a  witness.  The 
Judge  thereupon  directed  the  clerk  In  attend- 
ance upon  his  department  to  notify  the  en- 
try  clerk  not  to  enter  the  Judgment  signed, 
but  to  hold  it  In  abeyance  until  he  received 
farther  directions.  The  court  then  sent  for 
the  counsel  of  the  respective  parties,  noti- 
fied them  of  his  probable  mistake,  and  inti- 
mated to  them  tbat  If  be  bad  been  mistaken 
Judgment  should  go  for  the  other  side. 
Counsel  were  not  able  to  agree  as  to  the  or- 
der of  the  proofs,  whereupon  tbe  court  an- 
nounced that  he  would  have  the  evidence 
read  to  hliq  from  the  stenographer's  notes, 
and  Inform  them  of  hia  ctmcluslon  later. 
Afterwards  the  Judge  ascertained  that  he  had 
been  mistaken  In  regard  to  the  evidence,  and 
announced  to  counsel  that  he  was  then  of 
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the  opinion  that  the  plaintiff  was  entitled  to 
a  Judgment  It  was  then  discovered  that  the 
clerk,  whom  the  Judge  had  Instructed  to  have 
the  Judgment  heM  In  ab^«nce,  had  neglect- 
ed to  so  Inform  the  entry  clerk,  and  that  the 
Judgment  had  actually  been  entered.  When 
this  fact  was  disclosed  the  Judge  Informed 
counsel  for  tbe  idalntlff  that  he  doubted  his 
power  to  vacate  or  set  aside  the  Judgment  (xi 
his  own  motion,  but  that  he  would  entertain  a 
petiti<m  to  vacate  It  under  the  provlslona  of 
the  statute  rdating  to  the  vacation  of  Judg- 
ments entered  by  mistake,  neglect  or  omis- 
sions of  tbe  clerk.  A  petition  for  vacation 
was  filed,  setting  up  this  ground,  and  a  no- 
tice served  upon  the  defendants  that  it  would 
be  called  up  for  hearing  on  a  day  certain, 
some  three  days  After  the  service  of  the 
petltt<m  and  notice.  Tbe  petition  was  heard 
tm  the  day  appointed  and  an  OTder  entered 
vacating  the  Judgment.  Latnr  oa  new  find- 
ings of  fact  and  conclusions  of  law  were  sign- 
ed by  tbe  Jndg^  and  a  Judgment  entered  al- 
lowing a  recovery  by  the  plaintiff.  The  de* 
fendants  appeal  from  the  Jndgment  m  eo- 
tered. 

The  appellants  first  question  the  sufficien- 
cy (rf  the  procedure  by  whldi  the  original 
Judgment  entered  was  vacated.  If  we  have 
correctly  gathered  the  grounds  of  the  conten- 
tion it  naturally  divides  itself  into  two  parts: 
First  that  the  oansea  set  forth  in  the  peti- 
tion for  the  vacaUon  of  the  Judgment  are  not 
causes  for  whldi  a  Judgment  may  be  vacated 
under  the  statute;  and,  second,  that  the  pro- 
cedure followed  was  not  snffldent  to  tlve  the 
court  Jurladlctioii  over  the  pers«i  ot  the  sev- 
eral Judgment  creditors. 

[1]  the  argument  In  support  of  the  first 
of  these  objections  it  Is  not  contended,  of 
course,  tbat  mistakes,  neglect  or  imiisslon 
ot  the  tleek  are  not  grounds  provided  by 
statute  tor  tbe  vacation  of  a  Judgmmt  but  it 
Is  contended  that  the  neglect  of  the  clCTk 
shown  In  this  instance  is  not  the  neglect  con- 
templated by  the  statute.  It  is  said  that  the 
mistake,  if  a  mistake  at  all,  was  the  mistake 
ot  the  Judge;  that  after  slgi^ng  the  Judg- 
ment he  concluded  be  had  drawn  an  errone- 
ous 1^1  amduslon  f^mn  the  facts,  and 
sought  to  ccwrect  It  after  the  cause  had  pass* 
ed  from  his  Jurlsdlctioa ;  that  the  order  giv- 
en 1^  him  to  the  derk  was  <Hie  b^ond  his 
power  to  give,  and  hence  It  waa  not  a  mis- 
take, neglect,  or  <HnlBSlon  of  the  clerk  for 
wblch  any  legal  right  arises,  even  If  the 
clerk  did  not  give  heed  to  the  order.  This 
su^fests  an  inquiry  as  to  the  point  of  time 
when  the  trial  Judge  so  far  loses  control  over 
a  proceeding  tried  before  him  that  he  may 
not  arrest  the  proceeding  on  bis  own  motion. 
We  have  held  that  point  of  time  to  be  when 
the  Judgment  is  rendered  and  entered.  Here 
we  think  the  Judge  had  not  lost  that  control 
when  he  gave  the  order  to  the  clerk.  The  Judg- 
ment had  not  then  been  entered.  True,  the 
Judge  had  signed  a  formal  wder  tot  a  Judg* 
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ment,  bat  the  order  waa  nothing  more  than  a 
direction  to  enter  the  Judgmwt^  as  much  with- 
in his  control  aa  it  would  hare  been  had  he 
merely  outlined  hia  coucinalons  <»nlly  and  di- 
rected the  derk  to  prepare  and  record  a  wrli|- 
ten  entry  In  accordance  Uierewlth.  It  waa 
ther^ore  a  neglect  or  omlaslcai  of  the  cle.rk 
to  enter  the  signed  order  after  the  ]ud^  had 
directed  him  to  withhold  ita  entry ;  a  neglect 
or  omfsrton  authorizing  the  litigant  Injuri- 
ously affected  to  petition  ttx  ita  vacation.  . 

{2.  8]  The  dalm  oi  want  of  Inrladlctlon  of 
the  persons  of  the  ]udgm«it  creditors  la 
founded  on  the  fact  tiiat  the  notice  served 
with  the  petition  required  them  to  appear 
within  three  days  after  the  aervlc^  wttereaa 
the  statute  governing  the  procedure  Qlem. 
Oode,  i  468)  provides  tMat  the  party  ahaU 
be  brousht  into  court  In  the  same  way,  on 
the  same  notice  aa  to  time,  mode  ct  service 
and  miode  of  return,  aa  In  an  original  action 
ordinary  proceedings;  which  means  in 
the  present  case  Uiat  they  should  have  been 
given  20  days  in  which  to  appear.  But  the 
statute  also  provides  that  the  proceeding 
shall  be  governed,  with  certain  spedfled  ex- 
ceptions, by  the  mlaB  governing  ordinaiT  ac- 
tions, and  it  la  not  necessary  In  an  ordinary 
action  that  a  sonmKma  be  lasned  and  served 
in  order  to  obtain  Juiisdictlwi  of  the  person 
of  the  defendant.  The  defendant  may  waive 
the  issuance  of  the  eummonB  by  appearing 
voluntarily,  dther  In  person  or  by  an  au- 
thorized attorney,  and  a  judgment  entered 
after  such  an  appearance  Is  neither  void  nor 
voidable  for  want  of  jurisdiction  over  the 
person.  In  this  Instance  the  defendants  did 
appear  at  the  time  appointed  and  contest  the 
appllcatltm  upon  its  merits  without  suggest- 
ing want  of  prt^r  service  of  summons  upcm 
them.  We  have  not  overlooked  counsel's  con- 
tention that  the  record  fails  to  show  an  ap- 
pearance by  them.  It  Is  true  the  formal  or- 
der vacating  the  judgment  does  not  so  re- 
cite, but  it  so  appears  In  the  bill  of  excep- 
tions upon  which  we  are  asked  to  review  the 
order.  This  recites  that  the  defendants  ap- 
peared by  their  attorney  and  made  objec- 
tions to  the  hearing  of  the  application  upon 
other  grounds,  but  not  upon  the  ground  now 
under  consideration.  Since  the  appellants  In 
order  to  procure  a  reversal  must  show  error, 
it  Is  probably  not  necessary  that  the  record 
recite  an  appearance,  on  the  principle  that 
regularity  in  the  orders  and  judgments  of 
courts  of  superior  and  general  jurisdiction 
is  presumed,  unless  the  contrary  afflrma- 
tively  a];4>ear8.  But  If  recital  be  necessary, 
the  recital  in  the  bill  of  exceptiima  Is  auffl- 
cient. 

[4]  Counsel  in  his  brief,  after  calling  at- 
tention to  the  shortness  of  the  time  in  which 
his  clients  were  required  to  appear  and  to 
the  fact  that  they  tiled  no  formal  pleadings, 
says  this: 

"From  tills  it  will  be  apparent  tliat  respond- 
ents were  given  no  opportunity  to  plead  or 
prepare^  to  meet  tht  allegations  of  the  petition. 


'  not  even  to  bare  a  dmamr  heard.  AU  cooa- 
sel  could  do  was  to  object  and  reoiain  in  a  be- 

ligerent  attitude." 

But  belligerency  is  all  that  la  required  of 
the  defendant  in  such  a  proceeding.  The 
Code  (supra)  requires  no  formal  pleadings. 
All  he  needs  to  do  is  to  malie  his  objections 
and  see  that  they  are  properly  preserved  in 
the  final  record.  It  is  not  here  held  that 
the  objections  now  made  cannot  be  rerlewed 
because  of  want  of  formality  In  presenting 
them.  It  is  held  that  they  came  too  late; 
that  they  should  have  been  ui^ed  when  the 
cause  came  on  for  hearing, .  and,  not  being 
then  urged,  were  waived. 

[I]  On  the  merits  of  the  controversy,  we 
thlnlc  the  evidence  deafly  establishes  that 
the  automobile  was  the  property  of  the  plain- 
tiff, and  not  the  property  of  hia  father,  the 
judgment  debtor  In  the  writ  under  which 
the  car  was  aelzed.  While  it  waa  shown 
that  tbe  title  to  the  car  when  purdiased  was 
taken  In  the  name  of  the  fath»,  that  the 
state  license  waa  taken  and  the  car  insured 
in  bis  name,  and  that  he  executed  a  mort- 
gage upon  it  to  procure  a  part  of  the  pur- 
chase price,  yet  It  waa  shown  that  these 
things  were  done  for  reasons  satisfactory 
to  the  father  and  son.  and  that  aa  between 
them  tbe  car  was  the  property  of  the  son. 
It  was  shown,  moreover,  that  the  son  paid 
from  his  own  funds  all  of  the  purchase 
price  of  the  car  not  procured  by  the  moK- 
gage ;  and  that  he  paid  the  state  license  fee, 
the  insursDce  premium,  the  costs  of  the  up- 
keep and  operating  expenses  of  the  car,  and 
the  installments  coming  due  on  the  mortgage 
prior  to  Its  seizure. 

[6]  These  facts  we  think  are  sufficient  to 
show  that  tbe  plaintiff  was  the  actual  owner 
of  the  car,  and  the  real  question  Is  whether 
he  is  estopped  to  set  up  ownership  as  against 
the  judfiment  creditor  of  his  father  after 
permitting  his  father  to  appear  as  the  osten- 
sible owner.  We  cannot  conclude  that  he  1^ 
so  estopped.  He  Is  undoubtedly  estomied 
frcHn  asserting  title  aa  against  his  father's 
mortgagee,  and  It  may  be  that  he  would  be 
estopped  from  asserting  title  as  against  an 
innocent  purchaser  for  value  frcw  his  father, 
and  it  may  be  also,  aa  the  a]K>cllanta  con- 
tend, that  he  has  made  false  assertions  and 
false  affidavits  concerning  the  title  to  tbe 
property;  but  It  does  not  follow  because  of 
this  that  he  may  not  assert  title  as  against 
his  father's  judgment  creditors.  A  judg- 
m^t  creditor  under  our  practice  can  never 
become  an  innocent  purchaser  of  property 
sold  under  his  writ  of  execution.  He  takes 
only  the  title  of  hia  judgment  dd>tw,  and 
if  the  judgment  debtor  baa  no  title  he  tmkes 
nona^  For  the  other  wrongs  mentioned  he 
must  answer  to  the  ststo  or  to  the  party 
wronged ;  thdr  eommlasion  confets  no  right 
dn  othoTB  to  selae  his  pn^>erty. 

The  judgment  of  the  court  was  fOr  n  re- 
turn ot  Oka  proi^rty,  or.  If  ntun  tlkereof 
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could  not  be  bad,  tlien  Judgment  for  its  value 
In  tbe  Bum  of  $400.  It  complained  tb^t  the 
judgment  tor  value  Is  too  large.  It  Is  true 
tbe  witnesses  dlflFered  as  to  tbe  value  of  tbe 
car,  but  the  value  found  is  w^I  irtthin  tbe 
ItroofSk  and  we  see  no  cause  for  disturb- 
ing it 

Tbe  other  errors  assigned  are  met  by  the 
view  we'^iave  taken  of  tbe  principal  ques- 
tions discussed,  and  require  no  separate  no- 
tice. 

The  Judgment  is  affirmed. 

ELLIS,  C.  X,  and  PAKKER.  WEBSTER, 
and  MAIX,  JJ.,  concur. 


JOHNSON  V.  BLOEDEL  et  aL  (No.  14409.) 
(Sapreme  Ooort  ot  Wasfaltigtoiu  May  0, 1918.) 

Tbzal  *=»29e{4,  5>— Ikstbuctiows— Cabe  Rb- 

qtJIHBD  OF  Pbdesibianb. 

,  In  an  SAioa  for  pmooal  fanJnrT  to  a  pedes- 
trian struck  by  an  automobile  whue  crosung  a 
street  in  front  of  a  moving  street  car.  an  in- 
BtnictioQ  SB  to  contribatory  negligence  and  the 
care  req aired  of  bim  under  such  circamstances 
waa  proper,  when  considered  witii  other  in- 
structions defining  contribatory  negligence. 

Depertment  l.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  JnUus  Johnson  against  Julius 
H.  Bloedel  and  another.  Judgment  tor  de- 
fendants, and  plalntlfl  appeals.  AfBrmed. 

Tanderveer  ft  Gummlngs,  of  Seattle,  for 
appellant  Kerr  &  McCord  and  Peters  ft  Pow* 
ell,  all  ot  Seattle,  for  respondents. 

WEBSTER,  J.  A|^>eUant  brought  this  ac- 
tion to  recover  damages  for  injuries  sustain- 
ed by  him  on  account  of  being  struck  by  an 
automobile  owned  and  operated  By  respond- 
ents. Hie  facts  are  these;  The  appellant, 
while  engaged  in  delivering  milk  in  the  vicin- 
ity of  Bellevue  avenue  and  Thomas  street, 
in  tbe  dty  of  Seattle,  left  his  milk  wagon  on 
tbe  east  side  of  Bellerne  avenue  at  a  point 
about  70  feet  south  of  the  intersection  of 
Bellevue  avmue  with  Thomas  street.  Belle- 
vue avenue  runs  north  and  south,  Thomas 
street  east  and  west;  the  former  t)^ng  36 
feet  In  width  from  curb  to  curb.  A  street 
car  track  extends  along  Bellevue  avenue; 
the  same  being  located  west  of  the  center  line 
of  the  street ;  there  being  a  distance  of  only 
10%  feet  between  the  west  rail  of  the  car 
track  and  the  curb  on  the  west  side  of  Belle- 
vue avenue,  while  the  distance  <m  tbe  east 
tilde  of  the  car  track  to  the  curb  on  the  east 
side  of  Bellevue  avenue  Is  20%  feet  Prior 
to  the  happening  of  the  accident  upon  which 
tbe  actlcm  is  based,,  a  street  car  going  south 
on  Bellevue  avenue  crossed  lAomas  street 
and  slowed  down  for  tbe  purpose  of  stopping 
south  of  the  street  intersection.  An  automo- 
bile driven  by  respondents  followed  In  the' 
rear  of  the  street  car  to  the  point  where  the 
ear  began  to  stop  after  crossing  Thomas 


street,  when  fiie  driver  of  the  automobile 
passed  to  the  left  of  the  street  car  to  avoid 
the  passengers  who  were  ali^tUjg  from  tbe 
street  car  on  the  west  side  of  Bellevue  ave- 
nue. There  were  no  rehicles  or  objects  In 
view  on  tbe  east  side  of  the  street  when  the 
automobile  attempted  to  pass  <m  the  left-band 
side  of  tbe  street  car.  As  the  street  car 
slowed  -down  after  crossing  Thomas  street, 
the  app^nt  left  the  sidewalk  mi  the  west 
side  of  Bellevue  avenue,  and  started  to  cross 
in  frmt  of  the  moving  street  car,  Intending 
to  rea<^  his  d^very  wagon  on  the  OKKwite 
side  of  Bdlevue  avenue.  Before  leaving  the 
sidewalk  he  wait  south  a  ^stance  of  more 
than  25  feet,  and  aftery  entering  the  street 
followed  aUmg  tbe  course  of  and  beside  the 
moving  street  car,  passing  over  the  car  tracks 
In  front  of  the  street  car  bcl6re  it  stopped. 
The  point  where  appellant  crossed  the  car 
tracks  was  ftom  00  to  70  feet  south  of  tbe 
street  intnrsectlon,  and  from  4  to  6  feet  In 
fnmt  of  the  moving  street  car.  He  says  he 
was  in  a  hurry,  "trotting**  to  and  around  the 
front  end  of  the  street  car,  lookii^  ahead 
and  toward  the  south.  He  frankly  admits 
that  he  never  looked  toward  the  north  or  in 
the  direction  ot  the  approaching  automi^lle 
from  the  time  he  left  the  west  sidewalk  on 
Belleviie  avenue.  After  be  bad  passed  fn 
fr<ait  of  tbe  street  car,  and  had  proceeded 
6  or  7  feet  beyond  the  ear  tracks,  be  was 
struck  and  injured  Iqr  respondents*  automo- 
bile. 

At  tile  close  ei  the  plalntUTs  case,  req^d- 
ents*  motion  for  nonsuit  was  ovemled,  and 
thereafter  the  cause  was  submitted  to  the 
jury,  which  returned  a  verdict  for  ttie  def^d- 
ants.  From  a  judgment  entered  thereon  Uie 
plaintiff  has  aiqiwaled.  nie  only  errors  as- 
signed rdate  to  the  refusal  of  the  court  to 
give  two  Instructions  requested  by  aM>eUant, 
and  Oie  giving  ot  one  Instrucden  which  was 
excepted  to  by  appellant  Tbe  instructifms 
requested  and  not  given  were  as  follows: 

"I  instruct  you,  members  of  tbe  jory,  that  a 
pedcErtj-ian  in  crossing  a  city  street  lis  not  bound 
to  stop,  look  and  listen,  but  is  bound  only  to 
one  ordinfiry  care,  and  what  Is  ordinary  care 
depends  upon  the  circumstances  of  tbe  case." 

"I  instract  you  tbat  tbe  plaintilf  was  not 
bonnd,  as  a  matter  of  law,  to  anticipate  an  ao- 
tomobile  or  other  vehicle  coming  south  on  ths 
left-band  side  of  the  street  There  are  certain 
rales  or  laws  of  the  road,  reliance  npon  wbicb 
becomes  instinctive,  and  one  of  these  is  that  ve- 
hicles will  run  upon  tbe  right-hand  side  of  the 
street.  If,  theroore,  von  should  find  the  fact 
to  be  that  the  plalntls  in  this  case  passed  in 
front  of  tbe  street  car  and  onto  tbe  east  side  of 
Bellevue  avenue,  without  first  looking  to  the 
left  for  an  approaching  vehicle,  then  I  instruct 

Sou  tbe  plaintiff  would  not,  as  a  matter  of 
iw,  be  guilty  of  UHligence;  but  whether  or  not 
the  plaintiff  was,  in  fact,  guilty  of  negligence  in 
so  doing  would  be  for  you  to  determine  from  all 
of  the  drcumstances  of  the  case." 

It  is  urged  by  appellant  that  the  failure 
to  give  these  requested  instructions  consti- 
tutes reversible  error  under  the  rule  laid 
down  by  this  court  In  Mlckdson  v.  Fischer, 
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81  Waab.  423, 142  Pac.  1160,  and  cases  there 
cited.  la  tbat  case  Instructions  similar  to 
tbe  requests  made  by  appellant  In  tbls  case 
were  given,  wbich  was  beld  not  error  as 
applied  to  tbe  facts  tbere  presented.  But 
It  does  not  follow  tbat  the  refusal  to  give 
the  Instructions  requested  Is  reversible  error, 
where  tbe  law  as  applied  to  the  fftcts  of  this 
case  was  elsewhere  properly  defined  in  the 
court's  Instructions  to  the  Jury. 

With  respect  to  the  use  of  the  street  by 
defendants'  automobile  and  the  duty  arising 
therefrom,  tbe  Jury  were  Instmcted  as  foli- 
lows: 

"I  instruct  yoo  that  there  h,  ari^ng  from  us- 
age and  custom,  what  Is  knowu  as  the  law  of 

toe  road  which  requires  the  driver  of  automo- 
biles traveling  upon  a  contlnuousl;  used  street 
or  highway  to  keep  upon  the  right-baod  side  of 
■ach  Btreet  or  highway  in  toa  direction  in 
which  they  are  traveling.  While  this  rale  is 
not  inflexible,  and  one  may  use  what  is  to  him 
the  left-hand  side  of  the  road,  he  cannot  do  w 
if  bis  conduct  in  ao  didng  will  be  a  source  of 
danger  to  others;  and  if  ne  does  use  tbe  left- 
hand  side  of  the  road  he  must  always  exercise 
a  degree  of  care  commensurate  with  his  posi- 
tion/^ 

And  with  respect  to  the  duty  devolving 
upon  appellant  the  court  gave  the  follow- 
ing Instruction,  wUch  la  assigned  as  error 
by  the  appellant: 

"Ton  are  instructed  that  it  Is  the  duty  of  a 
pedestrian.  In  attempting  to  cross  a  street  in 
front  at  a  street  car,  and  at  a  poiat  other  than 
the  street  intersectimi,  to  reasonably  exerdse 
for  his  personal  safety  die  facnlties  with  which 
he  is  endowed  by  nature  for  self-preservatiou, 
and  if  he  fails  to  do  so  and  is  by  reason  of.sach 
failure  injured,  he  has  at  least  contributed  to 
his  injury  by  his  own  Diligence  and  cannot  le- 
gally recover  for  such  injuries.  As  applied  to 
this  case,  if  you  find  from  the  evidence  tbat 

?ilBintiff  attempted  to  ran  across  the  street  in 
ront  of  a  moving  street  car,  and  that  In  so 
doing  he  failed  and  neglected  to  use  his  facul- 
ties for  bis  own  safety,  and  that  by  reason 
thereof  he  collided  wlUi  defendants*  car  and 
was  injured,  I  instruct  yon  he  cannot  recover 
for  injaries  so  received." 

And  the  following  Instmctloa  vpm  wtaldi 
error  Is  not  based : 

"You  are  further  instructed  that  the  defend- 
ants have  set  up  the  defense  of  contributory 
negligence,  and  it  will  devolve  upon  tbem  to 

Srove  the  same,  if  they  are  to  prevail  thereuo- 
er,  by  a  preponderance  of  the  evidence,  as  that 
term  has  oeen  hereinbefore  defined.  A  person  is 
guilty  of  contributory  neKligence  when  be  does 
something  which  an  ordinarily  careful  person 
would  not  do  under  tbe  circumstances  and  con* 
dittong  of  a  given  case,  or  when  he  fails  to  take 
such  precaooons  for  Us  own  safety  as  an  ordi- 
narily prudent  person  would  take  under  the 
same  circnmstances  and  conditions.  And  it 
makes  no  difference  in  this  connection  whether 
you  find  tbe  defendants  were  guilty  of  oegli- 
sence  as  charged  in  the  complainL  if  you  find 
the  plaintiff  was  also  guilty  of  negligence, 
therefore,  if  you  ihonld  he  satiafied  by  a  pre- 
pondwance  of  the  evidence  that  the  injury  to 
the  plaintiff,  Julius  Johnson,  if  any,  was  caused 
through  the  negligence  of  the  defendants'  chauf- 
feur, as  set  forth  in  the  complaint,  but  that  the 
I^intiff.  Julius  Johnson,  failed  to  use  aoch  care 
aa  a  aenalble,  prudent  person  would  have  used 
ander  like  circumstances,  and  that  plaintiff  fail- 


ad  to  take  such  precaution  for  his  own  aaliety 

as  an  ordinarily  prudent  person  would  Iibtc 
taken  under  like  or  similar  drcumstancea,  and 
that  his  negligence  and  carelessness  in  foiling 
to  take  such  reascmable  iwecautiona  for  his  own 
safety  was  the  proximate  canae  of,  and  that  he 
himself  contributed  to,  such  Injury,  and  was 
thus  guilty  of  contributory  negligence  on  his 
part,  notwithstanding  the  negligence  of  die  de- 
fendants, if  any  is  snowa.  that  would  be  a  de- 
fenae,  and  your  verdict  must  be  for  the  d^end- 
ants/" 

The  glTliiff  ot  the  Inatrnctlon  ctmplained 
of  was  not  error,  when  ooaMexeA  in  conr 
nection  wllli  the  other  loBtmctltHis  dining 
contrlbutin7  negllgenoe  and  the  law  u  ap- 
plicable to  the  foots  at  tbe  caao.  It  is  baaed 
upon  appellant's  own  testlxaony  whcxdn  he 
admits  tliat  be  hurried  Into  the  street  ap- 
proximately 00  feet  from  the  street  intersec- 
tion, ran  or  "trotted"  across  die  car  tracks 
only  a  few  feet  In  font  <tf  a  moving  street 
<ar  witlunit  lofAing  in  die  direction  from 
which  tbe  automoMle  was  ai^roacblng.  Un- 
der such  circumstances  we  are  of  tbe  oirtn- 
Ion  tiiat  tbe  InstrucUonB  girai  were  as  fair 
to  tbe  plaintiff  as  tbe  facts  would  justify, 
and  that  ttie  failure  to  ^ve  tbe  requested 
instmcd<»ia,  under  tlie  facts  at  tbe  case, 
taking  into  eonrideratiim  die  width  ot  the 
street,  the  location  of  tbe  ear  tra^  Uiere- 
(»,  the  traffic  cmdltions  disclosed  1^  the 
evidence,  and  tlie  oodduct  of  the  plaintUE  at 
tbe  time  he  received  tbe  injury,  was  not 
error  requiring  a  reversal  of  tbe  judgment 
Moreover,  assuming  the  facts  to  be  as  stated 
by  the  app^ant.  It  Is  difficult  to  concave 
bow  any  other  rerdict  could  be  sustained. 

The  jndgm«it  is  therefore  afOrmed. 

ELLIS.  C.  and  FULLERTON,  HAIN, 
and  PARKSR,  JJ^  concur. 


BENTLET  v.  WESTERN  UNION  TELE- 
GRAPH CO.   (No.  14039.) 

(Supreme  Court  of  Washingbm.    Hay  11, 

1918.) 

1.  Tbleqbaphs  aiid  Telsphones  «5»70(1)— 
Ebrob  in  Messaob— Lubilitt— Dauaoks. 

Where  tbe  shipper  of  aiwlss  drew  on  the 
consignee  for  $2  a  box,  and,  after  the  consignee's 
refusal  to  accept  and  its  offer  of  $1.75  a  box, 
sent  a  telegram  to  the  bank  holding  the  draft  to 
accept  $1.80  a  box,  which  message,  by  the  negli- 
gent mistake  of  the  telegraph  company  was 
made  to  read  $1.08  a  boac,  the  tdegraph  compa* 
ny  was  liable  to  the  shipper  for  the  difference 
between  tbe  price  of  f  1.08  received  by  him  on 
the  completed  sale  when  die  consignee  received 
the  altered  messsge  and  tlie  tl^  per  box  which 
was  the  taix  market  value  of  die  appka. 

2.  Tbleobafhs  and  TauPHOins  «s>70U)  — 
Erbob  in  Messaok— Dauaoeb— Ex  Posr 
Facto  Offer. 

The  telegraph  cmiipany,  by  procuring  tiie 
consignee  of  the  apides  to  make,  and  tlie  con- 
signee by  making,  an  ex  post  facto  offer  to  pay 
fl.50  a  box  for  tbe  apples,  could  not  deprive 
tbe  shipper  of  any  part  of  his  actual  damages. 

Eta  Banc.  On  rehearing.  Former  opinion 
overruled,  and,  verdict  and  Judgment  affirmed. 
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tVr  fonnor  opinion,  see  08  Waaib.  431,  167 
PiUL  1127. 

HOIXX)HB,  J.  A  rehearing  en  banc  was 
granted  In  this  case  from  the  decision  here- 
tofore made  and  reported  In  08  Wash.  431, 
167  Pac  1127. 

(1, 2]  The  facts  at  Issoe  and  the  legal  prop- 
oslttons  Involved  are  sufficiently  stated  In 
the  former  prevailing  (^linlon  and  the  dis- 
senting <^lnlon  therdn,  and  no  amplification 
Is  necessary  now. 

For  the  reasons  stated  in  the  dissenting 
opinion,  which  the  majority  of  the  court  now 
ad(^  as  the  correct  view  of  the  law  and  of 
the  disposition  of  the  case,  the  former  opin- 
ion is  overmled  and  the  verdict  and  Judg- 
ment affirmed. 

ELUS,  C  J.,  and  WEBSTER,  UAIN,  and 
PABSER,  JJ.,  concur. 

OliSEN  T.  HAGAN  et  aL    (No.  14620.) 
(Supreme  Court  of  Waahington.   May  9,  1018.) 

1.  KXXOUTOBS  AND  ADMINISTUTOBS  «S9221(5) 
— AXXOWANCB  OF  GLADCB— SimOBI— BVI- 
IttNCX. 

Evideoce  held  to  establish  promlae  of  the 
deceased  to  pay  claimaDt  a  definite  aum  for 
past  services  daring  the  life  of  deceaeed'a  hus- 

DSDd. 

2.  EXKCTTTOBS  AND  AdHIMISTRATOSS  «=3206<1) 

Allowance  of  Claims  —  Suppost  — 
Waitss. 

Where  deceased,  pursuant  to  promise  to  pay 
dalmapt  tat  services  during  life  of  her  deceas- 
ed huabsnd,  executed  notes  as  evidence  of  the 
debt,  claimant's  subsequent  surrender  of  the 
notes  "because  they  worried  deceased"  did  not 
constitute  waiver  of  the  claim. 

8.  Contracts  4=>7&— Conbidebation. 

Promise  of  wife  to  her  dying  husband  to 

Say  definite  sum  to  claimant  for  services  ren- 
ered  the  husband  even  if  not  enforcrable  by 
claimant,  was  a  moral  obligation,  and  consti- 
tuted consideration  for  the  wife's  promise  to 
give  claimant  the  sum  specified. 

4-  Wills  «s>714  — CoNsrauorxoN  — Patmint 
of  Debt  bz  Leoact. 
Where  will  provided  for  payment  of  aU 
debts  and  gave  a  legacy  to  a  creditor,  no  pre- 
sumption necesBarily  arose  that  the  beau^st  was 
in  payment  of  the  debt,  and  the  presumptions 
that  it  was  conld  not  be  indulged  where  the 
legacy  was  less  than  the  debt,  nor  would  the 
presumption  be  aided  by  the  fact  that  creditor 
was  named  as  a  residuary  legatee,  where  the 
reddnnm  was  uncertain  In  amount  or  time  of 
payment. 

5.  BZSOITTOaB  AND  Administbatobb  4=^241— 
Cunts— Waiver. 

Where  one  claimaat  bad  two  claims  on 
separate  accounts  for  different  subject-matters, 
he  need  not  Join  them  in  presentation  against 
the  estate. 

6.  Assignments  «=»121— Bioht  to  Sue. 

In  view  of  Rem.  Code  1015.  |  101,  permit- 
ting an  assigaee  to  maintain  action  notwith- 
standing the  assignor  may  retain  an  interest, 
where  one  executor  assigned  claim  against  es- 
tate to  third  nerson.  the  assignee  could  sue  the 
executors  of  the  extate  thereon,  though  the  as- 
■ignment  was  colornble  and  the  executor  was  the 
real  party  in  interest. 


Department  1.  Appeal  fnnn  Supolor 
Court,  Spokane  County;  Wm.  A.  Huneke, 
Jndg& 

Action  by  O.  G.  Olsen  against  William  H. 
Hagan  and  others,  as  executors  of  the  es- 
tate of  Marlon  C.  Wharton,  deceased.  Judg- 
ment for  defendant  dismissing  the  action, 
and  plalntifr  appeals.  Reversed,  with  In- 
structions. 

F.  E.  Langford  and  Lucius  G.  Nash,  both 
of  Spokane,  for  appellant  Peacock  &  Lud- 
den,  of  Spokane,  for  respoudents. 

FUIXERTON,  J.  Blarlon  a  WhartiMi  died 
on  June  15, 1015,  leaving  a  last  wlU  In  whl<Ai 
the  respondents  were  named  as  executon. 
One  of  the  executors,  Thomas  C.  Hooker,  pre- 
sented a  claim  against  the  estate  la  the  sum 
of  $16,670  for  work;  labor,  and  services  per- 
formed for  the  testatrix  from  Ajfrll,  1800, 
to  June  15, 1015.  The  claim  was  rejeded  by 
the  majority  of  the  executors,  whereupon 
Hooker  brou^t  an  actUm  to  enforce  it.  nils 
action  was  dismissed  on  tba  ground  that 
Hookor  oould  not  sue  himself  as  rcpresmta- 
tlve  ct  the  estate.  He  tbereopoo  assigned 
tbe  claim  to  the  appellant*  Olsm,  who 
brongbt  this  action  as  assignee.  Chi  a  trial 
to  the  court,  findings  and  coacluslona  were 
made  in  fSvor  of  requondaUs  and  Jndgmoit 
rendered  dismissing  the  action.  The  appel- 
lant aaslgna  a  number  of  emnrs  which  are 
discusaed  under  general  heads,  a  plan  which 
will  be  followed  by  us  In  the  consideration 
here. 

The  first  oontentitm  of  appellant  la  that 
there  was  undisputed  evidence  of  an  express 
contract  by  the  decedent  t»  pay  Hooker  for 
his  services.  The  evidence  shows  that  Thom- 
as 0.  Bocikst,  wbea  a  diild  t«i  yrars  of  age, 
was  taken  into  the  h(une  at  Samuel  and 
Marion  C  Wharton  and  always  resided  with 
them.  He  was  never  legally  adopted,  but 
was  always  treated  as  a  member  of  the  fam- 
ily and  in  his  character  of  foster  son  proved 
more  dutiful,  consldmte,  and  serviceable  to 
his  foster  parents  than  many  a  natural  dilld. 
For  the  years  for  which  recovery  is  sought 
Hooker  undoubtedly  rendered  valuable  serv- 
ices In  the  household  and  minor  busluess  af- 
fairs of  the  Wbartons.  l^at  BUdi  services 
were  appreciated  and  deemed  worthy  of  re- 
muneration appears  from  the  fact  that  Sam- 
uel Wharton  on  his  deathbed  in  1008  request- 
ed his  wife  Marlon  to  provide  for  Hooker  to 
the  extent  of  $10*000.  This  she  undertook  to 
d0  in  wills  made  by  her  in  1000  and  1011,  in 
each  of  which  she  bequeathed  Mm  that  sum. 
Both  of  these  wills  had  been  revoked,  but  in 
1013,  Just  prior  to  undergoing  a  surgical  op- 
eration, she  gave  him  her  three  prunlssory 
notes  aggregating  that  sum,  due  In  <Hie,  two, 
and  three  years.  On  her  return  home  after 
successfully  withstanding  the  operation,  she 
had  Hooker  return  these  notes  to  her.  In 
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ber  laat  will  and  testament  executecL  In  May, 
1915,  about  a  montb  prior  to  her  deatb,  she 
devised  to  Hooker  a  life  estate  In  her  sum- 
mer resort  property  at  Spirit  Lake,  Idaho, 
with  all  the  personal  property  and  effects 
used  in  conjunction  with  each  property. 
There  was  a  limitation  attached,  however, 
that  In  case  he  married  a  certain  woman 
such  bequest  was  to  be  void  and  he  was  to 
have  In  lieu  thereof  the  sum  of  $5,000,  bat 
if  he  married  any  other  woman  and  bad  a 
child  or  children  by  her  such  issue  was  to 
take  the  fee  In  perpetuity.  In  addition  to 
bequeathing  to  Hooker  a  quantity  of  per- 
sonal property,  he  was  also  named  as  one  of 
the  residuary  legatees  of  the  estata  There  is 
no  showing  as  to  the  full  ralue  of  the  estate 
and  what  would  be  the  possible  Talne  of  such 
realdiiaTy  Interest,  bat  It  appears  that  the 
property  directly  passed  to  Hooker,  nMfniiiifig 
that  his  dilldren  totA  title  to  the  Sidiit  Lake 
vnpexty,  woold  be  something  In  ezeeas  ttf 
$10,000  at  the  lowest  ^nations. 

[1, 2}  Tb«e  Is  no  pnxrf  oi  an  ezpress-oon- 
tract  by  Hn.  Wtaarttm  to  pay  Hookm  for  Ua 
services,  other  than  her  statanmt  to  him  at 
the  time  of  d^verlng  the  notes  for  $1(^000 
that  It  was  in  acbordanoe  with  a  pnmilse  to 
her  husband  to  compensate  him  tor  his  past 
serrloes.  Nor  is  there  anything  in  the  evi- 
dence Aowing  an  Implied  oontract  Mrs. 
Wbartcm  to  remunerate  Hooker  upon  which 
an  action  of  qnantam  m«ralt  could  be  based. 
Bnt  a  pnnnise  to  pay  Hook»  a  definite  snm 
for  past  services  during  the  lifetime  of  Mr. 
Wharton  was  established,  we  think,  by  a 
clear  pr^K>nderance  of  the  evidence.  Not 
only  were  notes  to  evidence  the  debt  executed 
and  delivered,  but  there  was  a  promise  on 
her  part  to  make  good  her  husband's  request 
The  sulffiequent  surrender  of  the  notes 
Hooker  cannot  be  deemed  a  waiver  or  relin- 
quishment of  that  promise,  since  It  was  upon 
her  request  and  explanation  that  It  worried 
her  to  have  the  notes  outstanding  and  sub- 
ject to  negotiation.  There  was  no  evidence 
of  any  promise  by  Mr&  Wharton  at  this  time 
to  give  any  equivalent  for  the  surrendered 
notes,  bnt  the  relations  of  the  parties  Justi- 
fied Hooker  In  assnmlng  that  Mrs.  Wharton 
would  snbseqaently  provide  for  ttiat  indebt- 
edness by  will  or  otherwise.  This  she  failed 
to  do,  as  no  mention  of  such  liability  occurs 
In  h»  last  will,  although  prior  wills  had  ex- 
pressly named  a  legacy  in  the  amount  rep- 
resented by  the  promise  to  her  bustund.  Her 
bequests  to  HookoT  were  the  natural  ones 
that  a  person  In  her  sltnatlon  would  make  to 
one  occupying  the  close  ration  that  he  did 
to  her,  and  were  due  to  him  rather  for  per- 
sonal service  to  her  than  as  a  carrying  out 
of  Mr,  Wharton's  request.  Whether  it  was 
an  OTM^lght  that  provision  for  $10,000  was 
omitted,  or  whether  the  testatrix  liad  in 
mind  that  the  bequests  as  made  by  her  were 
to  cover  all  obligations  to  Hooker  for  his  long 
and  faithful  aervlce  as  a  mraibar  ctf  tibe  fam*- 


ily,  It  Is  Impossible  to  tell,  but  it  certainly 
does  not  appear  upon  the  face  of  the  will  that 
provision  was  therein  made  for  carrying  oat 
her  promise  to  her  husband  and  to  Hooker 
wherein  a  cash  payment  of  $10,000  was 
agreed  to  be  made.  An  earlier  will  in  1911 
gave  Hookw  not  only  $10,000  but  also  the 
Spirit  Lake  proper^. 

[S]  Her  promise  to  ber  dying  husband  is 
190B  to  pay  the  sum  named  to  Hooker,  even 
If  one  Incapable  of  enforcement  by  Hooker, 
was  a  moral  obligation  on  her  part  to  carry 
out.  Such  obligation  constituted  a  .consider- 
ation for  ber  promise  to  Hooker  to  ^ve  him 
that  sum.  It  was  not  a  promise  to  answer 
for  the  debt  of  another  since,  if  a  debt  at 
all.  It  was  a  community  debt  She  took  tier 
husband's  estate  bardraed  with  her  promlae 
to  make  provision  therefrom  for  Hooker. 

The  evidence  la  convincing  that  Mrs.  Whar- 
ton as  a  member  of  the  community  promised 
her  linsband  prior  to  his  death  to  give  Ho(di- 
er  $10,000.  This  promise  was  consummated 
kqr  ber  gift  to  Hooker  of  notes  for  that  sum. 
She  tlieretv  recognised  the  promise  as  an 
oUlgation  on  the  part  of  ber  teceased  biis> 
band  and  herself.  Her  agrement  to  gtve 
Hooker  maA  sum  was  a  direct  ^omlae  upon 
wblCh  he  was  entitled  to  rely,  and  const!- 
tutad  an  existing  debt  on  her  part,  notwith- 
standing the  snnoider  of  tbe  evidences  of 
the  debt,  since  there  is  no  evidence  of  the 
Intmt  of  dtber  party  to  treat  It  as  a  waiver 
or  cancellatlim  of  the  debt  While  there  was 
no  promise  shown  at  this  time  to  take  care 
of  Hooker  to  that  extoit  In  the  wlU.  be  bad 
a  right  to  rely  iqton  tmch  provision,  as  sbe 
had  often  Indicated  both  to  himself  and  to 
others  her  Intmt  to  amply  care  fbr  him.  We 
think  this  promise  of  Mrs.  Wharton  to  pay 
Hooker  $10,000  unquestionaUy  onder  tlie  dr- 
ctunstances  constituted  a  debt  tor  wbldi  she 
was  IlaMe. 

[4]  While  It  is  true  the  wUl  of  Mrs.  Whar- 
ton Is  apparently  liberal  In  Its  bequests  to 
Hooker,  it  nowhere  appears  In  its  provisions 
that  such  bequests  are  deigned  as  sadsfat'- 
tlon  for  any  claims  he  has  against  the  es- 
tate. The  win  itself  provides  for  the  pay- 
ment of  all  delits,  and  In  such  a  case.  If  a 
legatee  were  In  fact  a  valid  creditor,  no  pre- 
sumption necessarily  arises  that  the  beqnest 
was  given  In  payment  of  the  debt,  bat  the 
Intent  must  appear  that  the  legacy  Is  in  sat- 
isfaction. Glover  V.  Patten,  165  U.  S.  3W.  IT 
Sup.  Gt  411,  41  L.  Ed.  760;  In  xe  Dailey's 
EstaU.  43  Misc.  Rep.  062,  89  N.  T.  Supp. 
538.  Such  presumption  could  not  be  indulg- 
ed where  the  amount  of  the  legacy  Is  less 
than  the  alleged  Indebtedness,  nor  would  the 
presumption  be  aided  by  the  fact  that  the 
creditor  was  named  as  a  residuary  l^atee. 
where  the  resldunm  Is  uncertain  In  amoant 
or  time  of  payment  In  re  Sherman,  24  Misc. 
Rep.  66,  53  N.  T.  Supp.  376. 

The  court  found  that  tbe  services  perform- 
ed 1^  BoiA:^  op  to  tbe  year  1808,  or  tbe 
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death  of  Mr.  Wbarttm,  were  rendered  to  the 
oomDunlty,  and  would  not  conatitate  a  per- 
sonal liability  <nt  the  part  of  Marlon  G. 
Wharton.  It  tells  to  make  any  finding  aa  to 
her  liability  subsequent  to  that  year.  The 
evidence  shows  that  the  Whartons  owned 
their  respective  pn^iertles  In  severalty,  and 
that  much  of  the  services  rendered  by  Hook- 
er from  1882  onward  were  rendered  in  and 
about  the  separate  property  of  Mrs.  Whar- 
ton, and  that  bis  other  services  prior  to  190S 
were  largely  in  connecticn  with  family  af- 
fairs falllDg  within  necessary  temlly  exr 
penaca.  However,  after  the  year  l&QS,  his 
services  were  solely  In  the  Interest  of  Mrs. 
Whart<m  for  a  period  of  over  seven  years,  for 
which  period  his  Itemised  dalm  amonnts  to 
^,600:  But,  in  our  view  of  the  facts  as  we 
have  Indicated  above,  ttie  auestlon  of  wbetb- 
er  the  services  rendered  np  to  the  year  1908 
were  for  the  community,  and  henoe  not  a 
sqiarate  llaUllty  of  Mrs.  Wharton,  becomes 
immatolal  In  so  far  as  the  liability  for  tiie 
sum  <tf  $10,000  is  cwcraned.  Any  other  con- 
tract, dtfaer  express  or  Implied,  for  payment 
to  Hooker  for  his  services  was  not  satisfac- 
torily established. 

[S]  The  respondents  raised  the  objection 
that,  inasmuch  as  Hooker  had  presented  a 
claim  against  the  estate  for  fl,055.06  for 
moneys  expended  by  him,  wblch  bad  been  al- 
lowed, he  should  have  lucorirarated  and  pre- 
sented at  the  same  time  the  claim  now  In 
suit  for  $16,670  for  the  valoe  of  his  services. 
The  latter  claim  was  not  presented  until  the 
lapse  of  ten  months  foUowlog  the  prior  pres- 
entation, but  was  within  the  year  succeed- 
ing the  Qrst  publication  of  notice  to  credi- 
tors. The  two  claims  were  upon  separate 
accounts  for  different  subject-mattera,  and 
there  was  no  necessity  for  their  joinder  in 
presentation  against  the  estate.  Oedney  v. 
tiedney,  19  App.  Dlv.  407,  46  N.  Y.  Supp.  600 
{affirmed  In  160  N.  Y.  471,  65  N.  E  1). 

[(]  The  reapoDdents  also  object  that  ap- 
l)ellant  could  not  maintain  this  action  for 
the  reason  tbat  the  aasi^ment  to  him  was 
only  colorable,  and  that  Hooker  was  the  real 
party  in  Interest.  Our  statute  (Rem.  Code, 
I  191}  provides  that  an  assignee  may  main- 
tain an  action  "notwlthstandli^  the  assign- 
or may  have  an  Interest  In  the  thing  assign- 
ed." As  said  In  State  ex  reL  Adjustment  Co. 
V.  Superior  Court,  67  Wash.  365,  121  Pac. 
«7: 

"This  court  has  uniformly  held  that  an  as- 
signee of  an  account  or  chose  lb  action  could 
maintain  a  suit  in  hla  owe  name,  althoogb  such 
an  asalgnment  is  made  for  the  purpose  of  col- 
kction  only,  and  the  assignee  had  no  other  in- 
terest in  the  thing  assigned." 

It  is  our  conclusion  from  the  record  that 
the  decedent,  Mrs.  Wharton,  obligated  her- 
self to  make  payment  to  the  appellant's  as- 
signor in  the  sum  of  |10,000.  This  she  did 
not  do  in  her  lifetime  nor  by  her  will.  We 


think  no  otbor  oontract  ohilgatlfm  on  her 
part  to  remunerate  Hooker  was  established. 

Tbe  judgment  of  the  trial  court  will  be 
reversed,  with  instructions  to  render  judg^ 
m«it  in  favor  of  appelant  in  the  sum  ctf 
¥10,000. 

ELUS,  O.  J.,  and  WEBSTER  MAIN,  and 
PABKEB,  JJ.,  ooncur. 


STATE  V.  KEIXY.    (No.  14681.) 
(Sntweme  Court  of  WaaAihigton,  May  8,  1018.) 

1.  PaosTrrunoN  «=»1— Acceftinqi  EAnmrnros 
OF  PBosrirnn— "Every  Pitooh." 

"Every  person"   aa   used   in  Rem.  Cod« 

1915,  S  2440,  providing  that  "every  person" 
Vho  shall  live  with  .or  accept  any  earnings  of 
a  common  prostitute,  etc.,  shall  be  punished, 
etc.,  includes  females  as  well  as  malea 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Every.} 

2.  PBosTrrimoK  i^ssS— Accxprma  Eabnihos 
OF  I'RosrrruTE  —  Infobuatioh  —  Sum- 

CIENCT. 

In  a  prosecution  for  acc^ting  earoings  of 
a  prostitute  contrary  to  Item,  Code  1915,  { 
2440,  an  information,  charging  that  defendant 
willfolly,  unlawfully,  and  feloniously,  without 
any  lawful  conaideratlen  therefor,  accept  the 
eamingHL  to  wit,  money,  of  a  coaunon  prosti- 
tute, and  the  said  money  having  been  earned  by 
her  in  the  practice  of  prostitution  was  suffi- 
cient, without  stating  the  purpose  ci  aeeepttng 
such  earnings. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge, 

Jane  Doe  Kelly,  alias  White,  was  convicted 
of  accepting  the  earnings  of  a  prostitute,  and 
appeals.  Affirmed. 

Walter  Metzenbaum,  of  Seattle,  for  ap- 
pellant Alfred  H.  Lundin  and  Lane  Sum- 
mers, both  of  Seattle,  for  the  State. 

MOUMT.  J.  This  aM>eal  Is  from  a  Judg- 
ment convicting  the  appellant  of  accepUng 
the  earnings  of  a  prostitute. 

Two  questions  are  presented  upon  the  ap- 
peal: First,  that  the  statute  i«>on  which  tbe 
prosecution  Is  baaed  refers  to  male  persons 
only,  and  was  not  Intended  to  Include  female 
persons;  and,  second,  that  the  information 
does  not  contain  a  statement  of  the  acts  con- 
stituting the  offense  In  ordinary  and  concise 
language  sudi  as  to  enable  a  person  of  com- 
mon.understanding  to  know  what  is  Intended. 
The  charging  part  of  the  Information  is  as 
follows: 

"She,  said  Jane  Doe  Kelly,  alios  White, 
whose  true  name  is  to  the  prosecuting  attorney 
unknown,  in  the  county  of  King,  state  of  Wash- 
infTton,  on  or  about  th'e  18th  day  of  September, 

1916,  did  then  and  there  willfully,  unlawfully, 
and  feloniously*  without  any  lawful  considera- 
tion therefor,  accept  the  earnings,  to  wit,  mon- 
ey, of  one  Alice  Axtell,  the  said  Alice  Aztdl 
then  and  there  being  a  common  prostitute,  and 
the  said  money  having  been  earned  by  said 
Alice  Aztell  In  the  practice  of  prostitotion," 
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The  statute,  at  sectton  2440,  Rem.  Code, 
provides  as  follows: 

"Every  person  who— 
•  ••••• 

"0)  Shall  live  with  or  accept  kbj  eandngs  of 
a  common  prostitate  or  enaee  or  ac^cit  any 
person  to  go  to  a  hoose  of  proadtutltm  for  any 
immoral  purpose,  or  to  have  sexual  Intercourse 
with  a  common  prostitute; 

"Shall  be  punished  by  fmnriaonment  In  the 
state  penitentiary.   •  • 

[1]  It  Is  argued  by  the  appellant  that  the 
statute  refers  only  to  male  p^sous  and  not  to 
females.  It  is  probably  true  that  the  lan- 
guage "every  person  who  shall  live  with  a 
common  prostitute"  refers  only  to  male  per- 
sons, because  living  with  a  prostitute  carries 
the  Idea  of  otAabitatlon;  but  when  the  stat- 
ute reads: 

"Every  person  who  •  •  •  gball  •  •  • 
accept  any  earnings  of  a  common  prostitute,  or 
entice  or  solicit  any  person  to  go  to  a  house  of 
prostitutiou  for  uiy  inmioral  purpose^  or  to 
have  sexual  intercourse  with  a  common  prostl- 
tote,   •  • 

—it  seenw  plain  that  this  language  reCwa  to 
females  as  well  as  to  males ;  for,  while  a  fe- 
male ml^t  not  cohabit  with  anoUier  ftenaleb 
it  la  plain  that  a  female  mlglM:  meretriciously 
accept  the  earoingB  of  a  common  proatltat^ 
or  might  aolldt  a  person  to  go  to  a  house  ot 
proatltntion  tm  an  immoral  puipoee,  or  aollo 
It  othw  penuis  to  have  aeznal  interconrse 
with  a  common  proetitut&  When  the  Legie- 
lature  used  the  words  "Bvei7  pwaon"  at  the 
beginning  of  tlUs  secUw,  it  intu^ed,  we 
think,  to  include  fouales  as  w^  aa  males. 
This  poaitltHi  la  strengthened  by  a  reference 
to  the  old  statute  (R«n.  &  BaL  Code,  f  290S) 
which  was  in  force  before  section  2440  waa 
enacted,  and  whldi  provided  that: 

"Any  male  person  (who  lives  with  *  •  •! 
or  accepts  any  of  the  earnings  of  a  prostitute," 
*   *   *   etc.,  should  be  guilty  of  a  felony. 

[2]  Upon  the  other  question  it  Is  contended 
that  the  Information  does  not  state  the  pur- 
pose of  acc^ting  tbe  money  or  how  It  was 
accepted.  We  tiilnk  It  was  not  necessary  to 
state  the  purpose  of  accepting  the  earnings 
of  a  common  prostitute.  In  the  case  of  State 
V.  Sehuman,  89  Wash.  9,  103  Pac.  1064,  Ann. 
Cas.  191SA,  633,  this  court  held  an  Informa- 
tion sufficient  which  was  not  as  definite  aa 
the  one  under  couslderation.  In  that  case, 
after  reviewing  a  number  of  authorities,  we 
said: 

"The  information  charges  the  crime  In  the 
language  of  the  statute  so  far  as  applicable  to 
the  fartfl,  and  in  words  well  calculated  'to  en- 
able a  person  of  common  understanding  to  know 
what  was  intended.'   It  is  sufficient**^ 

We  think  that  case  la  controlling  np<m  this 
gnestiMi. 

We  And  no  wror.  nw  Jndgmoit  la  tbrae- 
fors  affirmed. 

ELI/IS,  C.  3^  and  HOLGOBfB  and  Wlr- 
LERTON,  JJh  concnr. 


OITT  OP  RAYMOND     WILLAPA  POWER 
CO.    (Na  14008.) 

(Supreme  Court  of  Washington.   Bfay  9, 191SJ 

1.  Waters  and  Wateb  Coubsbs  ^156(19— 
Granting  or  Wateb  Rights— Easbvekt. 

A  deed  to  a  city,  granting  the  exclusive 
right  to  appropriate  water  flowing  into  a  river 
through  certain  described  real  estate^  witli  ri^t 
to  enter  npon  such  lands  for  constructing  flumes, 
and  right  to  overflow  same  conveys  an  ease- 
ment, and  not  title  to  the  water  itsdf. 

2.  Waixbb  and  WAm  Coubsks  «ss150({^ 
Eas  SHE  NT— Rights  or  Servient  Estate. 

Whore  a  deed  conferring  on  a  city  the  poi^ 
er  to  appropriate  the  waters  of  a  river  on  a 
tract  of  land  conveyed  an  easement  merely,  the 
own«r  of  the  servimt  estate  may  make  so^ 
use  itf  his  estate  as  is  not  inccmsistent  with 
the  easement. 

8.  Waters  and  Water  Codbses  ^138— Pbe- 
scRipnoN— Adverse  Chakacteb. 
There  can  be  title  by  prescription  to  a 
water  right,  where  there  has  been  no  adverse 
or  hostile  assertion  of  r^ht. 

Fallerton,  Mount,  and  Main,  JJ.,  dissenting. 

Ba  Banc.  On  rehearing.  Judgment  af- 
firmed. 

Fw  former  i^lnlon,  see  96  Wash.  S17,  167 
Pac.  914. 

WBBSTBR,  7.  Thla  case  was  ori^nally 
heard  and  decided  in  D^partmoit  2.  After 
the  opinlim  was  filed,  whidi  may  bo  foond 
in  98  Wash.  817, 167  Paa  014,  a  petltlen  fbr 
a  rehearing  waa  granted,  and  the  case  was 
thereafter  considered  by  the  whole  ooort 
The  ftcts,  which  are  fully  set  forth  in  the 
departmental  opinion,  are  correct,  with  the 
exception  ttiat  tiie  conrt  waa  in  error  in  stat- 
ing ttiat  the  water  to  be  dlvwted  by  leqmkl- 
enf s  dam  for  power  purpoaes  would  be  re- 
turned to  the  stream  at  a  point  above  the 
city's  amtemplated  intake  pipes.  By  rtfer- 
ence  to  the  bln^rlnt  or  map  whldh  wma 
filed  as  an  exhibit  in  the  case^  as  wcdl  as  to 
the  findings  of  the  trial  court,  we  ascertain 
that  the  power  dam  of  respondent  in  section 
0  Is  several  miles  bdow  the  intake  dam  wUdi 
appellant  contemplates  constructing  In  sec- 
tion 19,  and  the  water  diverted  will  be  re- 
turned to  the  stream  about  900  feet  below 
respondent'a  dam.  All  of  the  Judges  agree 
that  a  proper  sohitlMi  of  the  aueetitHis  pre- 
sented depmds  vvon  the  nature  of  therigbta 
acquired  by  appellant  under  the  dee^  from 
the  Raymond  Watex  Company;  the  respond- 
ent contending  that  the  instrument  omveyed 
an  easementonly,  while  aM>dlant  Inslats  that 
It  acquired  the  absolute  ownership  of  the 
watw  Itaelt  In  the  former  opinlcHi  it  was 
held  that: 

"It  is  a  grant  of  the  water  Itself,  conveying 
to  the  B^antee  all  of  the  title  and  interest  there- 
in, in  so  far  as  the  title  was  vested  in  the 
grantor  by  reason  of  the  ownership  of  the  fee 
of  the  land.  As  against  the  grantor,  the 
grantee  can,  under  the  terms  of  the  grant,  di- 
vert the  water  from  the  stream  prior  to  the 
time  It  readies  the  land,  can  divert  tt  at  any 
point  uptm  the  lands,  and  may,  by  dama  or 
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otibar  ohitntctioiw,  cause  it  to  ovtrflow,  fioodt  or 
back  upon  the  lands,  or  it  may,  as  a  matter  of 
right,  insist  that  it  coatinne  to  flow  thereover 
as  it  is  wont  to  flow  by  natare,  free  from  mo- 
lestation by  any.  one." 

[1]  A  majority  of  tbe  court  are  of  the 
opinion  that  in  thus  construing  the  deed  the 
departmwt  was  In  error;  our  prcflent  view 
being  that  ttM  deed  conv^ed  to  appelant 
merely  an  easement  for  the  pnrposefl  there- 
in stated.  The  granting  clause  of  the  deed. 
In  so  far  as  it  ralatea  to  the  inoperty  here  lu- 
Tolved,  reads: 

"Also  giviog  and  granting  nnto  the  party 
of  the  second  part,  its  soccesBors  and  assigns, 
tlie  exdusive  right  and  privilege  to  take  and 
appropriate  to  its  own  use  for  any  and  all  pnr- 
poaes  any  or  all  of  the  water  flowing,  or  which 
may  hereafter  flow,  into  the  south  fork  of  tbe 
Willapa  rirer  or  any  of  the  tributaries  of  said 
river,  over,  across  or  through  tbe  following  de- 
scribed real  estate.  FHere  follows  a  descrip- 
tion of  the  property.!  Also  giving,  granting 
and  conveying  unto  tbe  party  of  the  second 
part,  its  successors  and  aasifpis  forever,  tbe  right 
to  enter  upon  tbe  said  lands  above  deeerlbed 
or  any  part  thereof  for  the  purpose  of  taking 
and  appropriating  said  water  or  any  part  there- 
of, and  for  tbe  purpose  of  laying  and  construct' 
ing  flumes  and  pipe  lines  or  both  and  for  tbe 
purpose  of  repairing,  relaying  or  renewing  said 
pipe  lines  so  as  to  convey  and  conduct  said 
water  from  said  lands  in  ench  manner  and  by 
Bucb  means  as  tbe  Second  psrty,  its  successors 
and  assigns,  may  deem  advisable.  Also  giving 
and  granting  unto  the,  party  of  tbe  second  part 
the  sole  and  exclusive  right  and  privilege  to 
overflow,  flood,  or  back  water  upon  all  that 
part  of  the  above-described  real  estate." 

llius  It  will  be  seen  the  deed  does  not  pur- 
port to  convey  to  appellant  title  to  tbe  land 
itself,  nor  the  right  to  erect  a  dam  thereon. 
The  extent  of  the  privilege  granted  is  to 
take  and  appropriate  the  water,  to  enter 
upon  the  lands  for  the  purpose  of  laying 
and  constructing  pipes  and  flumes  thereon, 
with  the  right  to  repair,  relay,  or  renew  the 
same  as  necessity  may  require,  also  the 
privilege  of  flooding  or  backing  water  upon 
the  premises. 

Prior  to  the  execution  of  the  deed  to  appel- 
lant the  Baymond  Water  Company  had 
never  used  or  appropriated  the  water  for 
any  pnri>ose;  Its  right  thereto  being  merely 
that  of  a  riparian  owner.  No  title  to  the 
water  itself  passed  by  tbe  deed,  which  by 
its  terms  merely  granted  the  privilege  of 
taking  and  appropriating  the  water  and  per- 
forming certain  acts  essential  to  the  accom- 
plishment of  such  purpose.  Crook  v.  Hewitt, 
4  Wash.  749,  31  Pac.  28 ;  Rlgney  T.  Tacoma 
L.  &  W.  Co.,  9  Wash.  576,  38  Pac.  147,  26  I* 
R.  A.  425 ;  Benton  v.  Johncox,  17  Wash.  277, 
49  Pac.  496,  39  U  R.  A.  107,  61  Am.  St  Rep. 
912;  New  Whatcom  v.  Falrhaven  Land  Co., 
24  Wash.  493,  64  Pac.  735,  54  L.  R.  A  190; 
Btlll  V.  Palouse  Xrr.  ft  Pow.  Co.,  64  Wash. 
606,  117  Pac.  466;  Saunders  v.  Bluefleld 
Waterworks  &  Imp.  Co.  (C.  0.)  68  Fed.  133 ; 
2  Kinney  on  Irrigation  and  Water  Bights 
(2d  Ed.)  I  772  ;  40  Cyc.  552. 

[2]  Holding  as  we  do  that  the  right  ac- 
quired by  appellant  under  the  deed  was 


merely  an  eas^nent  to  take  and  appropriate 
the  water.  It  follows  that  the  owner  of  the 
servient  estate  may  make  sucn  use  of  It  as  is 
not  incompatible  or  inconsistent  with  the 
easement  granted.  Hayward  v.  Mason,  54 
Wash.  649,  104  Pac.  139;  Bumham  v.  Ne- 
vins.  144  Mass.  88,  10  N.  E.  494,  59  Am.  Rep. 
61 ;  Colegrove  Water  Co.  v.  Hollywood,  151 
Cal.  425,  90  Pac  1063, 13  L.  R.  A  (N.  S.)  904 ; 
Hoyt  V.  Hart,  149  Cal.  722,  87  Pac.  569; 
St.  Joseph  River  Valley  Co.  v.  Galllgan,  120 
Mich.  468,  79  N.  W.  685 ;  Smith  Canal  Co.  v. 
Col.  Ice  &  Storage  Co.,  34  Colo.  485,  82  Pac. 
940,  3  Ll  R.  A.  (N.  S.)  1148. 

Since  the  respondent  acquired  all  the  right 
and  title  to  the  property,  subject  only  to  the 
easement  conveyed  by  the  prior  deed  to  ap- 
pellant. It  may  derote  tbe  property  to  any 
use  It  may  see  fit  which  is  not  Inconsistent 
with  tbe  easement  granted.  It  is  not  con- 
tended that  appellant's  right  to  take  and 
appropriate  the  water  Is  bdng  Interfered 
with  or  threatened;  the  theory  of  appel- 
lant's case  being  that  it  Is  the  absolute  own- 
er of  the  water,  and  that  respondent's  pres- 
ent and  contemplated  use  of  the  same  con- 
stitutes a  continuous  or  repeated  trespass 
which  will  be  enjoined  in  equity.  More- 
over the  decree  of  the  lower  court  In  express 
terms  provides: 

"This  action  is  dismissed  without  prejudice 
on  the  part  of  the  appellant,  the  city  of  Ray- 
mond, as  to  any  other  action  against  the  de- 
fendant, Witlapa  Power  Company,  should  at 
any  time  hereaiter  said  defendant  interfere  In 
any  manner  whatsoever  with  any  of  the  rif^ht^ 
granted  to  the  said  city  of  Raymond,  which 
said  city  of  Raymond  may  have  by  virtue  of 
that  certain  deed  executed  on  the  17th  day  of 
August,  1915,  wherein  the  Raymond  Water 
Company  is  nautor  and  the  city  of  Raymond 
is  grantee;  •  •  ♦  It  being  at  the  time  de- 
creed that  the  defendant  in  tnis  action  Is  not 
now  interfering,  and  Is  not  threatening  to  in- 
terfere, with  any  T^AtB  tbe  plaintiff  in  this 
action  may  have  under  and  by  virtue  of  said 
deed." 

In  the  former  opinion  the  department  took 
judicial  notice  of  the  fact  that  modem  sci- 
ence had  demonstrated  that  the  use  of  water 
In  power  plants  and  for  other  purposes  where 
human  beings  must  of  necessity  be  In  attend- 
ance about  It  seriously  endangers  Its  purity, 
rendering  it  uuflt  for  human  consumption. 
This,  however,  was  upon  the  assumption  that 
the  water  which  respondent  Intends  to  divert 
to  Its  power  plant  would  be  returned  to  the 
stream  at  a  point  above  appellant's  contem- 
plated Intake  pipes.  As  we  have  already  not- 
ed, sudi  Is  not  the  fact,  and  In  the  nature  of 
things  a  pollution  of  a  stream  at  a  point 
miles  below  appellant's  Intake  dam  could  not 
affect  the  purity  of  the  water  entering  Its  In- 
take pipes. 

[3]  It  is  also  suggested  In  the  departmental 
opinion  that  If  respondent's  present  or  Intend- 
ed use  of  the  property  should  remain  unchal- 
lenged, such  use  might  ripen  Into  a  title  by 
prescription.  HiIs  argument  Is  necessarily 
predicated  upon  the  construction  placed  by 
the  departmoit  ivon  the  deed  to  appellant 
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Since  we  now  hold  that  the  deed  conveyed  a 
mere  easement,  and  there  is  no  Interference, 
either  present  or  threatwied,  with  the  rights 
therein  granted,  this  ar^ment  must  fall. 
There  can  be  no  title  by  prescription  as  a 
matter  of  law  where  there  has  been  no  ad- 
verse or  hostile  assertion  of  rights  as  a  mat- 
ter of  fact  Wlntermute  v.  Tacoma  Light  & 
Water  Co.,  3  Wash.  727,  29  Pac.  444. 

Should  respondent  at  any  time  hereafter 
assert  the  right  to  take  any  action  which  may 
be  hostile  or  adverse  to  the  eojoyment  of  the 
rights  conveyed  by  appellant's  deed,  there  is 
ample  protection  afforded  by  the  provisions  of 
the  decree  above  set  forth.  The  Judgment  Is 
affirmed. 

ELLI'S,  O.  J.,  and  HOLCOMB,  CHAD- 
WICK,  and  PAKKESt,  33^  concur. 

FUIiLBRTON,  J.  (dissenthig).  I  am  unable 
to  concur  In  the  (pinion  of  the  majority.  I 
think  It  wrong  In  Its  construction  of  the  deed, 
the  operative  parts  of  which  are  recited  In 
the  opinion,  but  I  am  clear  that  it  Is  wrong 
for  another  reason.  The  cause  was  tried  up- 
on  an  agreed  stipulation  as  to  the  facts.  This 
stipulation  contains  the  following  provisions: 

"Tb&t  plaintiff  Is  the  owner  of  and  is  main- 
taining and  operating  a  water  plant  and  water- 
works and  by  and  with  the  same,  is  furnishing 
and  supplying  said  city  of  Raymond  and  tlie 
inhabitants  thereof  with  water  for  domestic 
uses  and  for  munidpal  uses  and  purposes,  and 
the  point  on  the  South  foA  of  the  Wlllapa 
river  where  the  plaintiff  Is  taking  water  from 
said  river  for  Buch  purposes  la  in  the  northeaat 

§uarter  of  the  southwest  quarter  of  section 
1,  township  14  north;  range  8  west  W.  M..  and 
that  the  cAiy  of  Raymond  and  the  Inhabitants 
tber«of  depend  entirely  npon  the  waters  of  the 
South  fork  of  the  Willapa  river  so  taken  out 
of  the  South  fork  of  the  Willapa  river  for  do- 
mestic  use  and  for  municipal  uses  and  purposes. 
Tliat  the  said  water  supply  is  inadequate  to 
meet  the  requirements  and  necessities  of  said 
city  and  the  inhabitants  thereof,  and  that  said 
city  of  Raymond  and  the  intiabitants  thereof 
depend  opon  the  plaintiffs  water  plant  for  a 
supply  <n  water  for  domestic  uses  and  munici- 
pal uses  and  purposes.  That  in  order  to  fur- 
nish and  supply  an  adequate  amount  of  fresh 
water  for  said  dty  of  Raymond  and  the  inhabit- 
ants thereof,  it  is  necessary  tliat  plaintiff  use 
the  water  of  said  South  foit  of  the  Willapa 
river  at  the  point  and  place  aforesaid  where 
plaintiff  intends  and  proposes  to  locate  its  dam 
and  works,  to  the  extent  of  30  cubic  feet  of 
water  per  second  ttf  time,  and  by  «aid  dam  and 
works  impound  said  waters  and  divert  the  same 
and  carry  the  same  into  and  through  the  city 
of  Raymond  for  the  purpose,  in  said  city,  of 
supplying  said  dty  and  the  inhabitants  therec^ 
with  an  adequate  supply  of  fresh  water  for 
domestic  uses  and  municipal  uses  and  purposes; 
and  that,  is  order  that  plaintiff  msy  protect 
said  water  from  pollution,  it  is  necessary  that 
plaintiff  use  the  lands  above  described  for  said 
purposes,  and  the  same  is  necessary  and  re- 
quired  by  the  plaintiff  for  said  uses  and  pur- 
poses and  the  object  of  said  condemnation  suit 
18  for  said  purposes  and  for  the  purpose  of  sup- 
plying the  city  of  Raymond  and  the  inhabitants 
with  water  for  domestic  use  and  for  municipal 
uses  and  purposes.  Tliat  the  dty  of  Raymond  is 
the  owner  dT^e  water  and  also  the  land  at  the 
place  aforesaid  where  It  takes  said  water  out 


of  said  South  fork  of  the  Willapa  river,  lliat 
the  city  of  Raymond  has  expended  a  large  sum 
of  money,  to  wit,  the  sum  of  (140,000.  and  the 
said  water  plant  consists  of  dams,  water  pipes, 
reservoir,  pumping  station,  supply  and  distri- 
bution mains,  and  the  water  is  taken  from  said 
South  fork  of  the  Willapa  river  at  the  place 
hereinabove  mentioned,  and  said  water  is  used 
by  the  dty  of  Raymond  for  the  purpose  of 
supplying  the  city  sod  the  Inhabitants  there<tf 
with  water  for  domestic  use  and  municipal  uses 
and  purposes;  and .  the  dty  of  Raymond  in- 
tends to  continue  to  operate  its  said  water 
plant  and  system  to  furniah  said  water  to  its 
inhabitants  thereof  for  domestic  use  and  munici- 
pal uses  and  purposes." 

Tbe  land  described  as  the  place  where  tbe 
city  of  Raymond  Is  now  taking  water  from 
the  river  named  Is  below  the  place  on  tbe 
stream  where  the  respondent  Is  constructing 
Its  power  plant.  Tbe  opinion  therefore  Is  in 
error  In  assuming  that  the  dty  is  not  making 
use  of  the  waters  of  the  stream  below  the 
place  of  location  of  the  respondent's  plant. 
It  is  true  that  the  city  contemplates  chang- 
ing Its  place  of  diversion  from  a  point  below 
to  a  point  above  the  place;  and,  while  I 
freely  confess  a  mistake  in  this  and  In  an- 
other regard  In  my  statement  of  the  fact  In 
the  former  opinion,  the  prindple  on  which 
the  oplnicm  rests  remains  tbe  same.  Tlie  city 
desires  to  ke^  the  water'whlch  It  uses  free 
from  the  possibility  of  imllution,  and  In  my 
oplolon  the  deed  Is  suffideut  to  enable  U  to  do 
this  by  tbe  rmedy  of  InJunctkMi.  even  If  It 
does  not  convey  title  to  tbe  water  flowlDS 
over  the  land  In  dispute. 

That  there  is  danger  of  pollution  from  this 
source  Is  evidenced  by  the  fact  that  the  city 
has  already  found  it  necessary  to  resort  to 
the  public  health  (^cers  to  maintain  cleanli- 
ness about  tbe  respondent's  works.  1%e 
health  of  so  considerable  a  community  as  the 
city  of  Raymond  being  at  stake,  there  ought 
not  to  be  any  too  nice  refinements  in  the  coo- 
stractlon  of  Its  deeds  of  conveyance,  and  It 
Is  too  much  of  a  refinement  to  say  that  It  ac- 
quired nothing  by  its  deed  other  than  what  It 
already  had  as  a  lower  riparian  proprietor 
on  tike  strram. 

MOUNT  and  MAIN,  JJ.,  concur. 


NELSON  et  uz.  v.  DAVIS  et  ah  (No.  14S02.) 
(Supreme  Court  of  Washington.   May  9,  !&!&> 

1.  ESCHANGE  OP  PROPBHTT  4='3(1)— FbAUIM^ 
Statutb  of  <^110(1)  —  Memobandum— 
Sufficiency— Conditional  Acceptance. 

Written  offer  to  exchange  property,  con- 
sisting of  lot  and  store  building  in  spedfied 
town,  county,  and  state  for  land  in  another 
dty,  county,  and  state  and  on  a  certain  street, 
even  when  accepted,  did  not  remove  the  con- 
tract from  the  statute  of  frauds,  since  no  suf- 
fideut description  appeared  thweln;  and,  ia 
view  further  clause  accepting  open  ccndi* 
tion.  there  was  no  valid  written  contract. 

2.  Escrows  4=>6  —  Contracts  —  Constbuc- 

TION. 

Where  parties  to  proposed  real  estate  ex- 
diangs  deposited  deeds  wlu  die  agent,  witb  io- 
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itTuctions  not  to  deliver  luttil  they  bad  rewec- 
tively  inspected  the  properties,  they  retained 
■uch  control  that  there  was  no  raiid  escrow 
agreement. 

X.  FBAT7D8,  StATOTS  OF  4s»12&(4)  —  LaiTD— 
-  P^BT  PKSFOKMANCE^FobSBSSION. 

where  parties  to  exchange  of  real  prop- 
erty merely  procured  key  and  went  on  prem- 
ises for  inapecdoD,  remaining  only  a  reasonable 
time  for  such  purpose,  they  did  not  take  such 
pOBsessioD,  as  to  render  operative  a  contract 
iliTalld  under  the  statute  of  frauds. 
4.  E:zohakob  or  PBOPBBrr  «=»5  —  Rescib- 

BION— lUPBOTBHKRTS— BBniBUBSElCENT. 
Where  persons  agreed  to  exchange  realty, 
and  one  of  them  went  on  the  land  he  was  to 
receive  and  made  improvements  thereon  volun- 
tarily before  the  other  bad  definitely  accept- 
ed, and  the  one  in  possession  retained  posses- 
sion for  a  considerable  length  of  time,  the 
other,'  on  rescission  on  account  of  misrepreseo- 
tatlons,  could  not  be  required  to  reimburse  for 
the  improvements  made. 

Department  1.  Aiq>eftl  firom  Superior 
Court,  Asotin  County. 

Salt  by  N.  A.  Nelson  and  wife  against  W. 
H.  Davis  and  others.  Jadgment  for  defend- 
ants, and  plaintiffs  appeal.  Aflbrmed. 

Elmer  B.  Halwy,  of  CUurkston,  and  B&i 
V.  Tweedy,  of  I«wlston,  Idaho,  for  appel- 
lants. J.  Webster  Hanoox,  at  Spokane,  and 
R.  J.  Dc^e,  of  GlaikatoOt  for  reoKOidents. 

PABKBB,  J.  me  ^alntUta  Nelson  and 
wife  seek  d^Tery  oC  a  deed  whldi  they 
claim  was  dqioslted  iSor  them  In  escrow  with 
■  tbe  defendant  Wallace  by  the  defendants 
Bfaxnm  and  wife,  which  deed  was  rigned  and 
acknowledged  by  Harom  and  wtfe^  irarp<Hrt- 
hig  to  convey  to  Nelscn  and  wife  land  in 
darks  ton,  Asotin  county,  in  this  state.  Tbe 
plalntiffli  also  seek  to  quiet  title  to  the  land 
in  themselves  as  against  tbe  claims  of  the 
defendants  Davis  and  wife,  and  the  InterTeo- 
ers  Wltfaerby  and  wife,  grantees  of  Maxnm 
and  wife.  Trial  In  the  snperKw  oonrt  fiw 
Asotin  connty  resulted  In  findings  and  Judg- 
ment In  favor  of  the  defendants,  from  which 
the  plalntltEs  have  appealed  to  this  conrt 

The  coDt(>ntlons  of  counsel  for  appdlants 
are,  In  substance,  that  the  deed  In  queiMon 
was  deposited  for  tbem  by  tbe  Haxnins.  In 
escrow,  with  Wallace;  that  the  conditions 
of  the  escrow  agreement  have  beoi  fully 
performed,  entitling  them  to  delivery  of  the 
deed ;  and  that  the  facts  shown  are  such  as 
to  render  the  defendant  and  Intervener,  gran- 
tees of  the  Haxums,  purchasers  with  notice 
of  appellants*  rights  In  the  premises.  Tbe 
contentions  of  counsel  for  respondents  are. 
In  substance,  that  there  never  was  any  valid, 
binding  contract  for  the  conveyance  of  the 
land,  nor  any  valid  and  binding  escrow  agree- 
ment as  claimed  by  appellants,  and  that  tbe 
grantees  of  tbe  Maxnmtt  are,  In  any  event, 
Innocent  purchasers  for  value.  Our  conclu- 
sion renders  It  necessary  for  us  to  notice  only 
tbe  question  of  appelliints*  claim  of  right  to 
tbe  delivery  of  the  d^-ed  as  against  the  de- 
toidants  Maxunis. 


Barly  in  Jane,  191S,  aegotlationa  were 
commenced  looking  to  the  exchange  of 
the  land  of  tbe  Maximis,  situated  In 
Clarkston,  Asotin  county,  in  this  state, 
for  a  lot  and  personal  property  consisting  of 
a  bakery  plant  thereon  of  the  Nelsons,  sit- 
uated in  W«idell,  Gooding  county,  Idaho. 
These  negotiations  were  conducted  by  tbe 
husbands,  assisted  by  the  defendant  Wallace, 
a  real  estate  agent  at  Lewlstou.  Idaho,  and 
resulted  in  the  sdgnlng  of  a  writing  as  fol- 
lows: 

'"Offer  to  Bxebanga. 

"I  hereto  offer  to  szcfaange  my  property  de- 
scribed as  follows:  One  lot  and  store  buUding 
in  Wenda[e]U,  Idaho,  in  the  county  of  Gooding 
state  of  Idaho  for  the  property  of  Mr.  L.  v. 
Bfazum  described  as  follows:  %  of  an  acre  on 
Bridge  street  in  Clarkston,  in  the  countv  of 
Asotin  state  of  Washington.  Kach  part?  is  to 
furnish  an  abstract  showing  good  title  and 
execute  a  warranty  deed  or  contract  for  war- 
ranty deed.  Also  each  party  is  to  have  a  rea- 
sonable time  for  furnishing  an  abstract,  exami* 
nation  of  tide,  and  for  dosing  the  deal.  Also 
each  party  acknowledges  the  receipt  of  $1.00 
from  the  other  as  part  payment  on  these  prop- 
erties. This  proposition  is  to  be  accepted  by 
Mr.  L.  T.  Maxnm  witbLn  eight  days  from  this 
9tii  day  of  June,  1015. 

"[Signed]  N.  A.  Nelson. 

"1  hereby  accept  the  above  proposition  this 
(Kb  day  of  Jnne,  1915,  providing  the  state* 
ment  from  tbe  bank  at  Woidarejll,  Idaho^  Is 
satisfactory  and  according  to  uie  description 
given  me  by  Mr.  N.  A.  Nelson. 

"[Signed]  L.  V.  Maxum." 

Tbe  Nelsons  had  seen  and  examined  the 
Clarkston  property,  which  is  situated  a  abort 
distance  from  Lewlston.  while  tbe  Maxunis 
were  wholly  unacquainted  with  tbe  Wendell 
property,  whldb  Is  situated  In  Southern  Idaho, 
a  I<mg  distance  from  Lewiston.  niere  was 
no  attempt  to  make  any  written  contract  re- 
lating to  the  personal  property  to  be  exchang- 
ed with  tite  Wendell  lot,  thou^  Nelson  made 
a  roue^  statement  in  writing  In  a  separate 
paper  toncdilng  the  nature  of  the  personal 
property.  Tbe  bank  at  W^dell  was  com- 
municated with  by  mall,  brii^lng  an  answer 
whldi  proved  unsatlsfoctcffy  to  the  Maxnma 
This  .would  have  put  an  end  to  the  trade  had 
no  further  negotiations  been  had.  However, 
Nelson  insisted  on  the  Maxums  going  to  Wen- 
dell and  examining  the  property  for  them- 
selves. It  was  thai  orally  agreed  that  tbe 
parties  should  sign  and  acknowledge  deeds  to 
their  respective  properties,  and  leave  the 
deeds  with  Wallace  to  be  ddlvered  by  btm, 
should  the  Maxums,  after  going  to  Wendell 
and  examining  the  property  there  and  find- 
ing it  satisfactory,  write  to  Wallace  that  they 
were  willing  to  consummate  tbe  exchange 
and  authorise  bim  to  driver  their  deed  to 
the  Nelsons^  upon  rec^vlng  from  tbem  their 
deed  for  tiie  Wendell  property.  Deeds  were 
signed.  a(ftnawledged.  and  left  with  Wallace 
accordingly.  Maxum  then  started  overland 
by  team  and  wagon  to  Wendell,  his  wife  pre- 
ceding him  by  train.  About  the  time  of  the 
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departure  of  the  Maxnma  the  Nelsons  moved 
on  to  the  Clarkston  property.  Whether  It 
.was  with  the  consent  of  the  Maxums  Is  a 
matter  of  dl^mte  between  them,  bnt  that  It 
was  not  In  consnmmatlm)  of  the  exchange 
we  think  It  quite  <dear  from  the  evidence. 
When  the  Maxums  arrived  at  W^idell  tbey 
immediately  examined  the  Nelson  proiwrty 
there,  and,  being  dlssatisfled  with  it,  prompt- 
ly wrote  to  Wallace,  advising  him  of  that 
fact,  In  effect  declining  to  complete  the  ex- 
change, and  warning  him  not  to  deliver  their 
deed  to  the  NeUwns.  It  la  ai^arent  that  the 
Nelsons  were  promptly  advised  of  this  deci- 
sion m  the  part  of  the  Maznms. 

[1]  IxKiklng  to  the  agreement  of  Jnne  9. 
191S,  as  evidenced  by  Uie  writing  above  quot- 
ed. It  seems  plainly  to  fall  far  efaort  of  satis- 
fying our  statute  of  frauds  as  a  contract  to 
convey  real  pn^er^,  In  that  no  sufficient 
description  of  any  real  property  appears 
therein.  Rogers  v.  Llppy,  169  Pac.  858; 
Nance  v.  Valentine,  169  Pac.  8^  It  also 
seems  plain  that  tiUa  .writing  does  not  evi< 
dence  the  meeting  ot  the  minds  of  the  parties 
except  as  to  matters  merely  preliminary  to 
an  ultimate  exchange  of  the  properties.  It 
also  seems  plain  from  the  conceded  facts  that 
this  writing  In  no  event  evldoices  the  entire 
agre«nent  between  the  parties,  since  it  makes 
no  mention  of  any  personal  property,  which, 
plainly,  was  contemplated  to  become  part  of 
the  property  to  be  exchanged.  So  whatever 
the  agreement  was,  both  as  to  the  exchange 
of  the  properties  and  as  to  the  leaving  of  the 
deeds  with  Wallace  claimed  by  the  Nelsons 
to  have  been  in  pursuance  of  an  escrow  agree- 
ment, is  in  law,  in  no  event,  other  than  an 
oral  agreement.   13  C.  J.  246. 

[2]  Conceding  for  argument's  sake  that  an 
escrow  agreement  for  the  delivery  of  a  deed 
conveying  real  property  may  rest  In  parol, 
where  there  Is  no  valid  written  contract  for 
the  conveyance  of  real  property,  which,  how- 
ever, seems  doubtful  (Nichols  v.  Oppermann, 
6  Wash.  618,  34  Pac.  162 ;  Manning  v.  Foster, 
49  Wash.  Ml.  96  Pac.  233.  18  U  R.  A.  CN.  S.] 
337,  126  Am.  St.  Rep.  876,  16  Ann.  Cas.  95; 
King  V.  Upper.  57  Wash.  130,  106  Pac.  612, 
1135,  31  L.  B.  A.  [N.  S.]  606),  we  ar«  of  the 
opinion  that  the  evidence  does  not  warrant 
the  conclusl<m  that  there  was  any  meeting 
of  the  minds  of  the  Nelsons  and  the  Maxnms, 
constituting  in  law  an  escrow  agreement 
We  see  nothing  In  the  understanding  arrived 
at  between  the  parties  when  the  deeds  were 
left  with  Wallace,  other  than  that  the  deeds 
were  left  with  him  as  a  mere  matter  of  con- 
venience, pending  the  final  decision  of  the 
Maxums  as  to  whether  they  would  consum- 
mate the  contemplated  exchange,  they  being 
privileged  to  refuse  to  ccmsummate  it  upon 
the  inspection  of  the  Wendell  property,  jvhlch 
at  that  time,  as  we  have  noticed,  they  had 
never  seen.  In  other  words,  the  Maxums  did 
not,  in  placing  their  deed  In  the  hands  of 
Wallaee^  part  with  the  control  «f  It  with  a 


view  of  having  It  delivered  to  the  Nelwna 
upon  their  performing  some  specified  agreed 
condition,  entitling  them  to  have  It  delivered. 
The  law  of  escrow  agreemoits  Is  well  stated 
by  the  learned  editors  In  10  B.  O.  I*.  826,  aa 
follows : 

"Where  the  possesBlon  of  the  depositary  is 
subject  to  the  control  of  the  depoattor,  on  In- 
Btnunent  cannot  be  aaid  to  be  ddiverad,  and 
it  is  not  an  escrow.  While,  as  will  be  seen,  the 
depositor's  right  of  possession  may  return  If 
the  specified  event  does  not  happen,  or  the  con- 
ditions imposed  are  not  performed,  yet  to  con- 
stitute an  instroment  an  escrow  it  is  esseotial 
that  the  deposit  of  it  should  be  in  the  mean- 
time irrevocable;  that  is,  that  when  the  in- 
strument Is  placed  in  the  hands  of  the  depoai- 
taiy,  it  flhonlj  be  intended  to  pass  beyond  the 
control  of  the  depositor,  and  that  he  should 
actually  part  with  all  present  or  temporary 
right  of  possession  and  control  over  it  In 
case  the  deposit  Is  made  in  furtherance  of  a 
contract  between  the  parties,  die  contract  must 
be  so  nearly  complete  that  it  remains  only  for 
the  grantee  or  obligee  or  another  person  to 
perform  the  required  condition,  or  for  tilte  event 
to  happen,  to  have  the  instmmoit  take  effect 
according  to  its  import" 

This  deed  was  not  beyimd  the  recall  of 
the  Maxnms.  Its  delivery  was  not  d^endoit 
upon  the  happening  of  an  event  beycmd  the 
control  of  die  Maxums,  but  its  d^very  was 
:  dependent  wholly  upon  the  determination  of 
the  Maxums  as  to  whether  they  would  com- 
plete the  exchange  after  their  lnq>ectlon  of 
the  Wendell  property.  Onr  recent  dedslon 
in  Bhines  v.  Young.  97  Wa^  4ST,  166  Pac. 
642,  while  not  dealing- wltb  an  escrow  agree* 
raent,  supports  this  concluslmi.  Counsel  for 
Bpi)ellants  place  some  reliance  upon  our  deci- 
sion In  Bahrs  v.  Bunkle,  79  Wash.  45, 139  Pac 
637.  In  that  case,  while  the  plalntifr  was 
attempting  to  oiforoe  on  escrow  agreement, 
there  was  no  question  as  to  the  validity  or 
binding  force  of  the  escrow  agreement  as 
such,  bat  the  real  controversy  was  over  the 
question  of  rescissl<Hi  of  the  entire  contract, 
Including  the  escrow  agre«nent  upon  the  , 
ground  of  fraud. 

[9]  Some  Mmtentlon  la  made  In  appellants^ 
behalf,  rested  upon  the  theory  that  the  Nel- 
sons took  possession  of  the  Clarkston  prop- 
erty and  the  Maxums  took  possession  of  the 
Wendell  property.  We  think  the  record  does 
not  warrant  the  conclusion  that  the  Nelsons 
took  possession  of  the  Clarkston  land  with 
any  understanding  whatever  on  the  part  of 
any  of  the  parties  that  the  taking  of  such 
possession  was  In  consummation  of  the  ex- 
change. Their  possession  was,  In  no  event 
anything  more  than  merely  permissive  on 
the  part  of  the  Maxums,  with  the  understand- 
ing that  such  possession  was  to  be  surrender- 
ed should  the  Mnxums  elect  not 'to  make  the 
exchange.  We  think  the  Maxnms  did  not 
take  possession  of  the  Wendell  property  In 
the  sense  that  their  acts  could  be  construed 
as  a  consummation  of  the  trade.  It  does  ap- 
pear that  they  olitnlned  from  the  agent  ot 
the  Nelsons  at  Wendell  the  key  to  the  prop- 
erty and  went  np<m  the  premises,  but  only 
for  audi  reasonable  time  aa  would  enable 
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them  tD  vmpeaHj  Inveet  than  and  readi  a 
dedaUm  as  to  whether  they  would  consom- 
mate  the  trade.  Their  acts  In  this  respect 
covered  a  very  short  period  of  time,  and  we 
think  plainly  were  not  muik  as  evidenced  an 
Intent  on  their  part  to  retain  possesBton  In 
consummation  of  the  axduknge. 

[4]  Smne  c<»iteDti(Ha  te  made  In  appdlantB' 
hehaU  rested  upon  the  fact  that  ttie  Nelsoms 
after  going  upon  the  Olarkston  land,  made 
some  Improvements  tbereon,  and  also  paid  an 
Installment  of  Interest  iqmn  a  mortgage  there- 
on. We  are  convinced,  however,  that  this 
was  wholly  Tolontury  tm  13i^  part,  and  that 
they  were  not  Indnced.to  make  any  soA  bn- 
provonoits  or  payment  any  act  ol  the 
Maauma:  This  was  not  an  lasne  upon  the 
trial,  in  any  event;  and,  if  It  should  be  con- 
aldered  as  having  been  an  Issue,  we  are  satis- 
fled  that  good  consdenoe  and  equity  would 
not  require  the  M^^^m*  to  relmbtrrse  the 
^Delsons  therefor,  in  view  of  the  Itmg  time 
that  the  NelsMis  have  ranained  in  possession, 
depriving  the  Ma»uma  ot  the  use  of  the  land. 

Respondents  have  moved  to  dismiss  the 
appeal  because  the  appellants  have  not  pre* 
pared  a  pr<^r  absteact,  the  evid^ce  covering 
somewhat  more  than  100  page&  While  we 
think  the  form  of  the  abstract  as  prepared 
by  counsel  for  appellants  Is  subject  to  some 
criticism,  we  have  concluded  to  not  dismiss 
-  the  appeal,  bnt  dispose  of  the  case  on  the 
merits,  which  leads  to  the  same  result  in  so 
far  as  the  ultimate  determination  of  the 
controversy  is  concerned. 

The  judgment  is  aflBrmed. 

JSLL18,  C  J.,  and  WEBSTEB,  MAIN,  and 
FUIiUuxlTON,  JJ.,  concur. 


HILLS  V.  a  D.  STIMSON  00.    (No.  14380.) 

(Sapreme  Oonrt  of  Washington.   April  30, 
191&) 

1.  FixTUBEB  «s»27(2>— Lease  or  Bnixoina  to 

BE  CONSTBUCTED— CONBTBCCnON. 

Where  lessee,  in  consideration  of  lease  for 
a  building  to  be  constructed,  agreed,  in  addi- 
tion to  stipulated  rent,  to  install  machinery, 
which  should  immediately  become  the  property 
of  the  lessor,  it  became  immediately,  when  plac- 
ed in  the  building  prior  to  delivery  of  premises 
to  lessee,  the  property  of  lessor,  subject  only 
to  lessee^  leasenold. 

2.  Bankbttptct  «=»16EK^  —  PsEraaKKCB  — 

SUBBBRDEaiNO  POBSBSSION  OV  LBASEHOLD. 
Where  the  only  right  which  lessee  Iiad  in 
machinery  installed  by  him  in  building  leased 
was  a  leasehold  right  to  use  the  same  subject 
to  payment  of  ren^  surrender  of  possession  of 
leased  premises,  toKetiier  with  such  machinery, 
after  default,  within  four  months  prior  to 
bankruptcy  of  lessee,  did  not  ctmstituCe  a  pref- 
erence of  lessor  as  creditor,  for,  vrtien  the 
leasehold  was  forfeited,  the  possesston  simply 
reverted  to  tiie  lessor. 

S.  Bankbuftct      181(2)— Bights  of  Cbbd- 
ITOBS— Recosdiho  Leasb. 
Where  title  to  premises  was  of  record  and 
stood  in  the  name  of  lessor,  it  wss  not  neces- 
sary, so  far  as  creditors  of  lessee,  which  sub- 


sequently became  bankrupt,  were  concerned,  to 
record  lease  which  ^nrovkled  that  title  to  ma- 
chinery installed  by  lessee  should  inimediate- 
ly  vest  In  lessor. 

4.  Baneruftot  «s;9l84(2)  —  C^TrBE,  Mobt- 
OAQE— What  Oohstxtittes. 
Where  orif^ial  lease  provided  that  title  to 
property  instaUed  by  lessee  should  immediately 
vest  in  lessor,  an  agreement  modifying  the  same, 
so  that,  upon  failure  of  lessee  to  pay  rent,  les- 
sor might  take  immediate  possessbn  for  a  pe- 
riod of  sbc  months,  when  lessee  might  again 
take  possession,  provided  it  had  paid  its  obliga- 
tions and  rent  at  an  increased  rental,  was  not 
a  chattel  mortgsge  on  machinery  installed  by 
lessee,  and  did  not  have  to  be  recorded  as  such 
by  the  less«,  so  far  as  subsequtfit  bankruptcy 
of  lessee  was  cmcemed. 

-Department  2.  Aj^ieal  from  Superior 
Court,  King  County :  King  Dykeman,  Judge. 

Replevin  by  S.  T.  Hills,  as  trustee  in  bank- 
ruptcy of  the  Natatortum  Company,  bank- 
rupt, against  the  C.  T>.  SUmson  Company. 
Judgment  for  plaintUF,  and  d^endant  ap- 
peals. Reversed  and  remanded,  irith  direc- 
tion. 

Hnghes,  McMlcken,  Ramsey  &  Rupp,  of 
Seattle,  for  appellant  Oasalns  B.  Gates, 
Jones  &  Blddell,  and  R.  G.  Bazea,  all  of 
Seattle,  for  respondent 

MOUNT,  J.  This  is  an  action  In  replevin, 
brought  to  recover  possession  of  certain  i)er- 
Bonal  property  alleged  to  be  of  the  value  of 
118,000.  Issue  was  made  as  to  the  owner- 
ship of  the  property.  Upon  this  Issue  the 
case,  was  tried  to  the  court  without  a  Jury, 
and  resulted  in  a  judgment  In  favor  of  the 
plaintiff  for  the  return  of  certain  of  the 
property  or  Its  valn^  conceded  to  be  $1S,641. 
The  defendant  has  appealed  from  that  judg- 
ment 

The  facts  are  briefly  as  follows:  The  re- 
spondent S.  T.  Hills,  is  trustee  in  bankrupt- 
cy of  the  Natatorlum  Company,  a  corpora- 
tion. On  November  11,  IftlC,  the  Natatortum 
Company  entered  Into  an  agreement  with  the 
appellant  by  which  agreement  the  appellant 
engaged  to  erect  a  bnlldlng  npon  three  c^ 
tain  lots  In  the  dty  of  Seattle  for  a  natatori- 
um  building  to  be  used  by  the  Natatorlum 
Company.  It  was  agreed  that  the  coat  of 
this  building  Aould  not  exceed  fllSjNO; 
that  as  part  consideration  tor  the  lease, 
which  was  provided  for  In  the  agreement 
the  Natatortum  Company  was  to  pay  $50,- 
000  in  cash  to  the  appellant  and  was  also  to 
Install  In  the  building,  at  the  terminal  of  the 
pipe  line  necessary  to  connect  the  building 
with  the  salt  water  of  Elliott  Bay,  salt  wa- 
tet  pnmitt,  dynamos,  motors,  laundry  ma- 
chinery and  aivllances,  opera  chairs,  furni- 
ture, fixtures,  filters,  and  other  necessary 
machinery  and  equipment  aU  of  whltdi, 
whui  Installed  in  the  building,  should  be* 
ccone  a  part  of  Uie  property  of  the  appel> 
lant  It  was  provided  in  the  agreement  that 
these  appliances  shoald  not  cost  less  than 
120,000,  except  that  it  was  provided  that  cer- 


tfssFw  othsr  CMM  Me  same  topic  and  KBT-NUMBER  tn  all  K«r-Kiunb«r«d  OlgwU  and  Indaxss 


Digitized  by 


11^  173  PACIFIC 

tain  DweUBery,  ^dujff,-  «tc.,  nileht  be  pur- 
ctaased  upon  otmditional  sale,  If  not  lncum> 
bered  m  excess  of  94.828.  It  was  aUd  pro- 
vided that,  U  the  building  uod  pipe  line 
should  cost  In  excess  of  $11S.000,  the  Nata- 
toztnm  Company  should  pay  such  excess,  and 
that  all  Improyements  placed  opon  the  prem- 
ises 1^  the  Natatorlum  Company  should  be 
deemed  a  part  of  the  boUdlng  and  bdoi«  to 
the  ai^ieUaat,  exc^t  as  to  any  additional 
eqnlpment  or  pn^rty  In  excess  of  said  $20,- 
000  worth  of  equipment,  or  replacement  or 
substitutions  thereof.  The  contract  of  lease 
also  provided  that  upon  the  comidetion  of 
the  building,  when  it  should  be  occapled  by 
the  Natatorium  Omnpany,  that  company 
should  pay  a  monthly  rental  of  $900,  pay- 
able In  advancft  It  also  prorlded  that  In 
case  the  roit  was  not  paid  the  appellant 
mi^t  terndnate  the  lease  and  take  posses- 
sion of  the  premises,  subject  to  redemption 
within  three  montt^  at  an  Increased  rental 
for  that  time.  On  Mareh  6,  1916,  a  supple- 
mentary agreement  between  the  parties  was 
made,  which  provided  for  iDstalltng  a  beat- 
ing and  lighting  plant  necessary  for  the  na- 
tatorlum  building,  at  a  cost  of  $10,000,  and 
that  the  Natatorlum  Company  should  pay  an 
additional  rent  on  account  of  the  heating 
and  lighting  plant  in  the  sum  of  $100  per 
month.  The  building  was  entirely  complet- 
ed, and  the  necessary  equipment  was  placed 
therein,  prior  to  the  28th  day  of  June,  1916. 
On  that  date  the  appellant  turned  over  the 
possesion  of  the  building,  with  the  equip- 
ment, under  the  tenns  of  the  lease,  to  the 
Natatorlum  Company.  After  the  building 
was  completed,  and  had  been  taken  posses- 
sion of  by  the  Natatorlum  Company,  it  was 
ascertained  that  the  cost  of  the  building  had 
exceeded  the  sUpulated  price  of  $115,000. 
Materialmen  were  threatening  to  file  Ileus 
against  the  property. 

The  appellant  then  insisted  that  the  Na- 
tatorlum Company  should  pay  the  excess 
cost  to  the  lien  claimants  in  accordance  with 
the  terms  of  the  original  contract  and  be- 
cause of  failure  to  do  so  the  appellant  as- 
serted its  right  to  a  forfeiture  of  the  lease. 
The*lnislness  of  the  Natatorlum  Company, 
fnnn  the  time  of  Its  opening  In  June,  1916, 
bad  prospered  for  a  shorb  time,  and  after- 
wards It  failed  to  meet  Its  oUlgattons.  On 
the  25th  day  of  August,  1016,  another  agree- 
ment was  made  between  the  appellant  and  the 
Natatorlum  Company,  by  which  agreement  It 
was  recited  that  the  Natatorlum  Company 
had  failed  to  pay  the  cost  of  the  buUding  In 
excess  of  $115,000,  and  that  the  appellant  was 
entitled  to  the  surrmder  of  the  premises  and 
the  termlnatira  of  the  lease.  It  was  there- 
upon stUmlated  that  the  Niatatorlnm  Com- 
pany should  snnendCT  to  the  appellant  the 
possesslmi  of  the  leased  premises,  together 
with  the  appurtenances  and  equiimiait  used 
In  the  conduct  of  the  business;  and  it  was 
provided  that  the  Natatorlum  Company 
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should  hare  4dx  mMLtbsj  instead  oft  three 
months,  stipulated  in  the  original  lease,  in 
which  to  redeem  the  leaseh<M  estate  opmi 
paying  the  appellant  any  sums  it  might  pay 
off  to  dear  the  property  of  liens,  with  Inter- 
est at  7  per  coiL,  and  fojrther  paying  the  ac- 
crued reatals  therein  provided  in  case  of  rft> 
demptlon  after  forfeltura.  This  arrangement 
continued  ontU  tba  17th  day  of  November, 
ISl^  .whoi  Natatorlum  Gmnpany  aban- 
doned and  surrendered  the  premises,  togeth- 
er with  all  the  equipment,  to  the  appellant, 
niereafter,  within  four  months  after  August 
26,  1916,  the  NatatorluBi  Company  was  ad- 
judged a  bankrupt  }n  the  United  SUtea 
court;  and  Mr.  Hills  was  ai^tolnted  trustee 
In  bankruptcy  and  broo^t  this  actku  to  re- 
oorer  - certain  of  the  equipment  placed  in  the 
bulhllng  prictr  to  the  delivery  of  the  premises 
to  the  Natatorlum  Company  and  o»tahi 
goods  held  in  store  aft«>  that  time. 

[1]  There  is  substantially  no  dispute  upon 
the  facts  In  the  case.  The  question  of  the 
ownership  of  the  property  depends  largely,  If 
not  entirely,  Upon  the  construction  of  the 
contracts  entered  Into  between  the  Natato- 
rlum Company  and  the  appellant  After  care- 
fully reading  these  contracts,  and  the  state- 
ment  of  facts  in  the  case,  we  are  convinced 
that  all  the  property  sued  ft>r,  except  that 
which  was  stipulated  at  the  trial  to  belong 
to  the  Natatorlum  Company,  Is  clearly  the 
property  of  the  appellant.  The  original  con- 
tract entered  Into  between  the  parties  on 
the  11th  day  of  November,  1915,  plainly  and 
deflnltely  recites  that  in  consideration  for 
the  lease,  which  was  to  run  for  a  period  of 
25  years,  the  Natatorlum  Company  was  to 
pay  to  the  appellant  the  sum  of  $50,000: 
that  In  addition  thereto  the  Natatorlum 
Company  was  to  pay  the  cost  of  the  build- 
ing in  excess  ct  $115,000;  and  that  It  was 
required  to  install  in  the  building  machinery, 
appliances,  chairs,  furniture,  fixtures,  filters, 
and  other  machinery  and  equipment,  at  a 
cost  of  not  less  than  $20,000,  "and  It  Is 
agreed  that  said  personal  property  and 
equipment,  together  with  all  replacements 
and  substitutions  thereof,  shall  immediately 
become  the  property  of  the  party  of  the  first 
part,  as  additional  consideration  for  this 
lease."  So  It  Is  apparent  from  the  terms 
of  the  contract  of  lease  Itself  that  all  the 
furniture,  fixtures,  etc.,  placed  In  the  build- 
ing immediately  became  the  property  of  the 
appellant.  The  subsequent  additional  agree- 
ment with  reference  to  a  heating  and  light- 
ing plant  did  not  diange  the  terms  of  the 
original  lease,  except  to  increase  the  rent 
$100  per  mmth  by  reason  of  the  additional 
cost  ot  the  heating  and  lighting  plant  iiaid 
for  by  the  appellant.  The  ^^reinuent  ot 
August  25,  1916,  made  no  change  In  the  orig- 
inal agreement  so  far  as  the  ownership  of 
the  pr(^>erty  designated  as  appliances,  etc. 
was  amctfued.  That  asreement  simply  mod- 
ified the  original  lease  agreement,  so  that. 


Digitized  by 


HlliUS  ▼.  a  D,  STIMSON  CO. 


1183 


upon  failure  of  tbe  Natatorlnm  Company  to 
pajr  the  rent,  or  to  pay  the  ohUgationa  of 
ttn  Natatorinm  Coinpany,  the  appellant 
might  take  Immediate  possesdai  of  the 
premises  and  conduct  the  bnsiness  a  nata- 
torlum  for  a  period  of  six  months,  ai^  It, 
in  the  meantime,  the  Natatorinm  Company 
paid  up  its  obligations  and  rent  at  an  tn- 
oreaaed  rental  figure,  then  the  property 
mlfl^t  he  again  taken  posaeaskm  of  by  the 
Natatorinm  Company.  The  poeaeaslon  of 
tha  property  was  surrendered  to  tiie  an>el- 
lant  fm  August  26,  1916.  and  became  under 
the  tenns  of  tbe  lease  the  absolute  proper- 
ty ct  tbe  at^iellont,  because  it  was  not  re- 
deemed within  the  time  limited. 

A  careful  examination  of  all  the  evldesiee 
in  the  case,  and  a  reading  of  the  contracts 
which  were  received  in  evidence,  conTlnces 
us  that  the  consideration  for  tbe  original 
lease  was  $50,000  in  cash,  wUch  Is  conceded 
to  have  been  paid,  tbe  payment  of  the  ex- 
cess cost  of  the  building  over  fll5,000,  and 
the  purchase  of  $20,000  worth  of  furniture, 
etc.,  and  that  these  considerations  were  con- 
siderations for  the  original  lease  contract, 
and  the  furniture,  ete.,  when  placed  in  the 
building,  became  the  property  of  the  appel- 
lant company.  The  fact  that  tiie  Natatorlum 
Company  went  into  bankruptcy  within  four 
months  after  August  25,  1916,  did  not  ctiange 
the  character  of  the  property.  The  machin- 
ery, appliances,  etc.,  when  put  into  the  build- 
ing, became  immediately  the  property  of  the 
appellant.  The  surrender  of  the  leased 
premises,  together  with  the  property  placed 
therein  by  tbe  Natatorlum  Comiwny,  did  not 
change  the  (^aracter  of  the  ownership. 

[X,  3]  It  is  at^ued  by  the  respondent  that 
the  surrender  of  the  leased  premises  to  the 
appellant  was  in  substance  a  preference  of 
the  appellant  as  creditor ;  but  we  think  tills 
argument  la  wittwut  force,  because  tlie  pr<^ 
erty  aorroidered  by  the  Natatorinm  C«n- 


pany  ms  In  ftict  and  In  law  at  ttiat  time  the 
pn^erty  of  the  appellant  The  only  right 
whltih  1^  Natatorinm  Company  had  to  this 
ivoperty  was  a  leasehold  r^t  to  use  the 
property,  subject  to  the  payment  of  its  rent 
When  the  leasdufld  was  fiwfeited,  die  poe- 
■esalon  simply  reverted  to  the  lessor,  which 
cannot  be  said  to  be  In  any  way  a  prefer^ 
ence.  Nc»  was  it  necessary  that  the  lease 
should  he  recorded,  so  far  as  creditors  were 
conoraned.  The  title  to  the  k>i^perty  was  of 
record,  and  stood  In  the  name  ctf  the  appel- 
lant; and  persons  doing  business  with  the 
Natatorinm  Company  must,  <tf  course,  take 
notice  of  that  fact 

[4]  Neither  was  the  agreement  of  August 
25,  1916,  a  chattel  mortgage,  and  it  was  not 
necessary  to  be  recorded  as  such.  As  we 
have  above  intimated,  the  real  property,  to- 
gether with  the  building  and  the  equipment 
placed  therein  under  the  original  lease,  was 
at  all  times  the  property  of  the  appellant. 
The  equipment  never  became  the  property  of 
the  Natatorlum  Company  after  it  was  placed 
in  the  building  subject  to  the  lease.  Like  the 
$50,000  cash,  which  no  doubt  also  went  into 
the  building,  it  became  a  part  of  tbe  build- 
ing by  the  terms  of  the  lease.  We  are  clear- 
ly of  the  opinion  that  the  trial  court  erred 
In  coDCludlng  that  the  property  sought  here, 
ezc^t  that  which  was  conceded  upon  the 
trial  to  be  the  property  at  the  Natatorinm 
Company,  was  the  property  of  Qiat  company, 
to  which  the  trustee  in  bankruptcy  was  en- 
titled. 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
direction  to  the  lower  court  to  enter  a  judg- 
ment for  the  appellant  in  accordance  with 
thiff  (pinion ;  the  appellant  to  recover  costs. 

BLUS,  a  J.,  and  HOUX>MB  and  CHAD- 
WICK.  J}.,  concor. 
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ABANDONMENT. 

Bee  Waters  and  Water  Courses,  ^=9151. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Error,  «s>334;  Eleetion  of 

Remedies. 

V.  DEATH  OF  PARTY  AKD  BEVIVAX. 

OF  ACTION. 
(A)  Abatewieat  or  Surrlval  of  Aetlom. 

(Okl.)  Where  the  execution  of  a  mort* 
gage  is  procured  by  duress,  tbe  cause  of  action 
therefor  is  not  personal  to  the  mortgagor,  and 
his  heirs  may  set  up  duress  in  an  action  to 
foreclose,  or  tbej  may  maintain  an  action  for 
cancellation  on  such  groond.— Draka  Blfh* 
172  P.  53. 

VI.  WAIVEH  OF  GBOUHSS  OF  ABATE- 
MENT AND  TIlCE  AND  MANNEB 

OF  FXJEIADINO  IN  GENEBAI^ 

^84  (Okl.)  A  party  who  denies  jurisdlctloii 
of  the  court  over  his  person  must  raise  the 
point  before  answering  to  the  neritiw — Phil- 
lips r.  MitcheU.  172  P.  86. 

ABBREVIATIONS. 

See  Frauds,  Statute  of,  ^106. 

ABDUCTION. 

See  Seduction. 

ABORTION. 

See  Criminal  Law.  «=»371,  423,  007,  780. 

ABSENCE 

See  Contionance,  ^»20;   Criminal  Litw,  4» 
643.  tm,  685:  New  Trial.  «s»85w 

ABUTTING  OWNP.RS. 

See  Ekninent  Domain,  <3=»S4-'126. 

ACCEPTANCE. 

See   CmitractB,   «s»22;    Dedication*  ^saSl; 
Guaranty,  4=97. 

ACCESSION. 

See  Confusion  of  Goods;  Fixtarei. 

ACCOMPLICES. 

See  Criminal  Law,  «=»S07.  780. 


ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Payment 

$=»7(1)  (Kan.)  Where  contractor  signed  vouch- 
er as  "received  on  account"  and  after  an  in- 
dorsement qaalifying  his  acceptance  received 
tbe  amount  named  in  the  estimate,  the  payment 
and  acceptance  was  not  an  accord  and  satisfac- 
tion.— Lantry  Contracting  Co.  T.  Atchison,  T.  & 
S.  P.  Ky.  Co.,  172  P.  527. 

ACCOUNT. 

See  Account  Stated ;  Partnership,  «s»327. 

ACCOUNT  STATED. 

^>I2  (Or.)  One  to  whom  statement  of  ac- 
count was  rendered,  though  having  made  no 
<Ajection,  may  impeadi  it  for  fraudulent  con- 
cealment of  nets.— Haines  v.  First  Nat.  Banli, 
172  P.  605. 

ACQUIESCENCE. 

See  Estoppel.  «»98. 

ACTION. 

See  Abatement  and  Berival;  Appeal  and 
ror,  «s>1239;  Dismisnl  and  NtHisuit ;  Plead. 

ing,  «z=>249. 

H.  NATITBE  AND  FORK. 

«=»25(1)  (Utah)  Where  insurer  required  bond 
indemnifying  it  against  claims  of  Insureds 
creditors  who  alleged  that  apsignmeat  of  policy 
to  plaintiEE  was  zrauduleot,  tiie  adeauacy  of 
plaintiff's  remedy  at  law  did  not  preclude  her 
maintaining  action  to  cancel  the  bond;  tbere, 
being  no  distinction  between  equity  and  law. — 
O'Neill  T.  Hntual  Ufe  Ins.  Co.  of  New  York. 
172  P.  806. 

m.  JOniDEB,  SFUTTINQ,  OONSOIX. 
DATION.  AND  SEVERANCE. 

9=>45(1)  (Ean.)  In  action  for  damages  from 
mortgagee's  breach  of  contract  to  make  re- 
leases to  purchasers  from  mortgagor^  and  to 
enjoin  a  foreclosure  sale  and  to  quiet  title, 
there  was  no  misjoinder  of  causes.— Nelson  t. 
Hofikinson,  172  P.  993. 

•g==>48(l)  (CaI.App.)  Under  Code  Civ.  Proc.  | 
427,  subd.  8,  as  to  joinder  of  causes  arising 
out  of  same  transaction,  purchaser  at  commis- 
sioner's sale  may  join  his  causes  to  quiet  title 
and  to  compel  commissioner  to  make  new  deed 
conveying  all  of  land  which  original  deed  fail- 
ed to  do.— Morris  V.  Judkins,  172  P.  163. 
^50(2)  (N.M.)  Under  Code  1919.  {  4106, 
taxpayer  cannot,  In  same  complaint,  set  up 
cause  of  action  against  members  of  school 
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board  iDdividtiall;  for  moneys  Tiiilawfnilr  paid 
oQt  by  them  and  against  them  officially  to  en- 
join further  paymeotB.— Board  of  Education  of 
City  of  Roswell  t.  Seay.  172  P.  1010. 
®=»50(3)  (pkL)  Under  Rev.  Laws  1910,  g§ 
4GdO,  4738,  a  cause  of  action  by  a  huaband 
for  fraud  inducing  exchange  of  land  for  corpo- 
rate stock  may  properly  be  joined  with  hia 
wife's  cause  of  action  for  fraud  in  being  induc- 
ed to  execute  a  mortgage  on  her  separate 
property  to  secure  her  husband's  obligations.— 
PhUIipe  V.  Mitchell,  172  P.  85. 
«=>59  (Ariz.)  Where  a  bank  brought  separate 
actions  on  pledged  notes  against  seven  defend- 
ants and  upon  motion  of  defendants,  the  is- 
sues being  Uie  same,  the  suits  were  consolidat- 
ed, a  single  verdict  and  judgment  is  sufficient. 
-EUis  T.  First  Nat  Bank,  172  P.  281. 
4=959  (OfcL)  Where  parties  consent  to  the 
consolidation  (rf  two  separate  actions  and 
agree  that  they  may  be  tried  together,  the  ju- 
risdiction of  the  court  is  tiie  same  as  If  one 
action  containing  all  the  issues  of  the  consoli- 
dated ease  had  been  brought.— Phillips  v.  Mitch- 
ell. 172  P.  86. 

ACTIVE  TRUSTS- 

SeeTteBts,  «»1B5. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Coorts,  «s»89-07 ;  Jodgmmt 

ADMINISTRATION. 

See  Executors  and  Administrators;  Guardian 
and  Ward,  ^53,  71. 

ADMISSIONS. 

See  Criminal  law,  ^=9406,  409,  741,  814;  Evi- 
dence. «»20&-253;   Pleading,  «s>127,  129, 

ADVERSE  POSSESSION. 

n.  OPERATION  AND  EFFECT. 

(B)  Title  ov  Rlcht  Aaanlrcd. 

«s>l09  (Wash.)  Title  or  right  acquired  by  ad- 
verse possession  can  be  parted  with  only  in 
manner  that  a  title  or  easement  ri^t  oth- 
erwise acquired  ma^  be  parted  with.-^AeInnl8 
V.  Day  Lumber  Co.,  172  P.  844. 

ADVERTISEMENT. 

See  Bridence,  <6=>866. 

AFFIDAVITS. 

See  Appeal  and  Error,  ^»616;  Jndgment,  ^s> 
17;  New  Trial,  «5>14(^  160;  PrDoesB;  Yen- 
ne,  «:36S. 

AFTER-ACQUIRED  PROPERTY. 

See  Chattel  Mortgages,  «=>18,  124. 

AGE. 

See  WltnesMs,  ^s»40. 

AGENCY. 

Sea  Prindpal  ud  Agent. 

AGREEMENT. 

See  Contracts. 

ALIBU 

See  Criminal  Law,  «»31. 
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ALIENATION. 

See  Indians. 

ALIMONY. 

See  Divorce,  <$=>240. 

ALTERATION  OF  INSTRUMENTS. 

See  Beformation  of  Instmments. 

<^I6  (Okl.)  Where  instmment  when  execut- 
ed is  complete  on  its  face  and  after  delivery  tqr 
maker  is  materially  altered,  it  Is  nnllity  except 
as  against  party  who  may  have  authorized  or 
assented  to  alteration.— First  Nat.  Bank  t. 
Ketcbum,  172  P.  81. 

ALTERNATIVE  METHOD. 

See  Appeal  and  Error,  9=>TG0. 

ALTERNATIVE  WRITS. 

See  Mandamus,  «=9l60. 

AMBIGUITIES. 

See  Evidence,  «=9460-469. 

AMENDMENT. 

See  Appeal  and  E!rror,  ^=>422,  655;  Indict- 
mait  and  Information.  «=9l61,  198;  Plead- 
ing, «=»249-261. 

AMUSEMENTS. 

See  Municipal  CorporaUons,  4p>780L 

ANIMALS. 

See  Carriers,  4=3218;  Railroads,  4=»411-443. 
®=972  (Wash.)  One  harboring  a  vidons  animal 
knowing  of  its  vicious  propensities,  although 
not  its  owner,  is  liable  in  damages  for  the  in- 
juries it  causes  another.— Miller  v.  Beeves,  172 
P.  815. 

^74(5)  (Wash.)  Evidence  Add  to  nstain 
judgment,  in  favor  of  person  who  went  oa  de- 
fendant's premises  on  -business  errand  and  was 
bitten  by  a  vicious  dog  harbored  by  defendants. 
— MUler  V.  Beeves,  172  P.  815. 

(N.M.)  One  not  knowing  the  bound- 
aries of  privately  owned  land  surrounded  by 
government  domain  cannot  be  enjoined  from 
driving  his  flocks  and  herds  npon  such  land, 
unless  owner  has  complied  with  Code  1015,  f 
39,  by  conspicuously  marking  boundaries  ana 
ppstiag  notices  against  trespass.— Jsatro  v. 
Franda,  172  P.  im 

ANNEXATION. 

See  BtzturBK 

ANSWER. 

See  Pleading,  «cs>122-m.  166»  2S8.  26L 

APPEAL  AND  ERROR. 

See  Certiorari:  Courts,  «»204-'20T;  Orimfnal 
Law,  «=s>10i8-1188;  Evidence,  «3»43;  Eatr 
ceptlons,  Bni  of. 

Per  review  of  mlings  In  particular  actions  or 
|}roceedin(8;  see  also  Uie  varioua  specific  top- 

I.  irATUBE  AHD  FORM  OF  REMEDY. 

^2  (Cal.App.)  Onioagh  plaintiff  had  Initiated 
motion  for  new  trial  prior  to  St.  1915,  p.  200, 
amending  Code  Civ.  Proc.  {  968,  Umitiiag  li^ht 
to  appeal  from  judgment  only,  law  in  efEect 
at  time  of  entry  of  order  denying  motion  for 
new  trial  miut  control,  so  that  purported  ap- 
peal therefrom  was  In  itself  of  no  avaiL— Na> 
than  v.  Porter,  172  P.  17a 
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«=>I3  (Cal-App.)  "B&ying  filed  valid  appeal 
from  judgment  againat  blm,  plaintiff  was  jaee- 
cluded  from  taking  second  appeal  while  "flnt 
was  pending  and  ondetermmed.— Nathan  v. 
Porter,  172  P.  170. 

«s»l4(l)  (Or.)  Where  plaintiffs'  rishts  ander 
thdr  first  notice  of  appeial  had  expired,  appeal 
having  been  perfected  oy  service  of  notice  and 
filing  required  undertaking,  plaintiffs'  rights 
were  exhausted,  and  the;  could  not  take  an- 
other aiveaL— Ogden  v.  Hoffman,  172  P.  008. 

m.  DB0I81OH8  XEVTEWABLE. 
(D)  PlnmSltr  of  DMeraJBfttton. 

^»82(2)  (Elan.)  An  order  refusing  to  con- 
sider a  motion  to  correct  a  judgment  nunc  pro 
tunc,  and  striking  such  motion  from  the  files, 
is  a  final  order  from  which  an  appeal  is  allow- 
ed under  Code  Civ.  Proc  SS  G66,  566  (Gen. 
St  191S.  11  74a»,  7470)^Mmer  T.  MiUer,  172 
P.  lOia 

(B)  Nature,  Scope,  and  Effect  of  Declaloa. 

€=»IIO  (Okl.)  Party  against  whom  judgment 

is  rendered  for  any  default  of  appearance  may 

appeal  from  order  overruling  motion.— Laclede 

Oil  &  Gas  Co.  V.  MUler,  172  P.  84. 

^=3 1 1 0  (OkL)  An  order  overruling  a  motion  for 

a  new  trial  is  an  appealable  order. — Hoffman 

Bros.  Inv.  Co.  v.  Porter,  172  P.  632. 

^==»IIO  (Wash.)  An  order  denying  a  motion 

for  a  new  trial  is  not  app«alal:de  under  Bern. 

Code  1915,  §  17ia— CarisCT  v.  Vashon  NaT. 

Co.,  172  P.  860. 

iF)  HoAe  of  Rendition,  Form,  and  Bntry 
of  Judsment  or  Order. 

«^I34(D  (Wyo.)  Comp.  St  1910,  {  5135,  per- 
mitting practice  of  common  law  to  t>e  adopted 
where  necessary  to  prevent  failure  of  justice 
where  redress  cannot  be  had  under  Code  of 
Civil  Procedure,  does  not  apply  to  anthorize 
appellate  Jurisdiction  of  a  case  wherein  no  judg- 
ment has  beoi  entered  €i  record  In  the  court 
below.^Hahn  t.  Gitlsens'  State  Bank,  172  P. 
705. 

«=pl34<2)  (Wyo.)  Record  entry  of  judgment  in 
the  court  below,  necessary  for  appeal,  cannot 
be  shown  by  entries  upon  trial  docket  for  use 
of  the  trial  judge  under  Gomp.  St.  1910,  §  4455 ; 
such  docket  not  being  the  journal  of  the  court 
nor  entries  thereon  Journal  entries.— Hahn  v. 
Citizens'  State  Bank,  172  P.  705. 

V.  PRESEMTATIOM   AND  RESERVA. 
TION  DT  I.OWEB  OOTTRT  OF 
GROUNDS  OF  REVIEW. 
(A)  issues  and  Questions  In  Lower  Court. 

«=9l7l(l)  (Okl)  Where  parties  presented 
their  case  or  defense  to  trial  court  on  certain 
tiieory,  they  are  bound  thereby,  and  cannot 
thereafber  change  such  theory  In  appellate 
court. — Incorporated  Town  of  Comanche  v. 
Works,  172  l\  60. 

^=>I7I  (1)  (Okl.)  The  parties  upon  appeal  are 
bound  by  the  same  theories  upon  which  they 
tried  their  case  in  lower  court— Edwards  v. 
Phillips,  172  P.  949. 

<=»I7I(1)  (Wash.)  Where  appellant's  case  t>e- 
low  was  found  by  trial  court  to  be  wholly  un- 
supported by  evidence,  he  could  not  change 
theory  of  his  case  in  Supreme  Court.— Thayer 
V.  Snohomish  Logging  Co.,  172  P.  552. 
«=3|73(1)  (Wash.)  In  an  action  for  death  of 
brakeman  claimed  to  be  due  to  breaking  of 
coupler  and  consequent  parting  vt  train,  where 
evidence  showed  coupler  was  defective  in  hav- 
ing a  broken  pin,  railroad's  argument  npon 
appeal,  that  pin  was  Intended  only  to  hold 
coupler  together  when  open,  supporting  no 
strain  when  closed,  will  not  be  considered  be- 
cause presenting  a  qnestion  not  in  Issue  in 


lower  court— Hahbard  t.  Tacoma  BaBtem  B. 

Co.,  172  P.  222. 

<8=s>l73(ll)  (Okl.)  Where  defendant  &ils  to 
plead  a  set- off  against  plaintiff's  daim  for 
damages,  insisting  that  such  matter  is  not 
available  as  set-off,  he  cannot  on  appeal  urge 
such  matters  as  a  set-off.— Phillips  v.  Mitchell, 
172  P.  85. 

(B)  Objectlonji  and  Hotionst  and  RnlluKS 
Tbereon. 

if^l85(l)  (Cal.)  In  prctceeding  under  CTode 
Civ.  Proi?.  §  1664,  to  determine  rights  of  per- 
sons claiming  as  heirs  or  next  of  kin,  claim- 
ants, having  failed  to  object  to  allegations, 
and  submitted  to  jurisdiction,  were  not  in  a 
position  to  question  trial  court's  jurisdiction. 
—In  re  Friedman's  Estate,  172  P.  140. 
1^185(3)  (Wyo.)  Objection  to  substitute  judge 
called  from  one  district  to  sit  in  another 
district  on  grounds  that  there  was  not  suffi- 
cient reason  for  calling  in  of  such  Judge,  and 
that  resident  judge  was  sitting  in  another  case 
at  same  time  that  the  substitute  judge  was 
presiding  in  case  to  which  he  was  called,  can- 
not be  made  for  first  time  on  appeaL— Hoglan 
V.  Geddes.  172  P.  136. 

i3=>230  (Okl.)  In  action  where  defendant  de- 
faults and  suffers  judnnent,  assignment  that 
testimony  was  not  sufficient  to  sustain  Judg- 
ment timely  presented  by  motion  for  new  trial, 
to  overruling  of  which  exceptions  were  reserv- 
ed, properly  presents  question  of  sufficiency  of 
testimony  to  sustain  judgment  although  not 
challenged  during  the  trial.— Laclede  Oil  &  Gas 
Co.  V.  Smier,  172  P.  84. 

Where  defendant  defaults  and  judgment  for 
damages  is  entered,  assignment  of  excessive 
damages  under  passion  and  prejudice  based  on 
exceptions  to  overruling  of  motion  for  new 
trial  on  such  ground  authorizes  review  as  to 
damages,  although  not  challenged  during  trial. 
-Id. 

(3=9231(1)  (N.M.)  Objections  by  motion  or 
otherwise  to  the  pleadings,  evidence,  instruc- 
tiouB,  argumfents,  etc.,  to  preserve  the  ques- 
tions for  review,  must  be  specific,  and  point 
oat  the  grounds  relied  npon  and  a  mere  gen- 
eral objection  is  not  sufficient— Tietjen  v.  Mc- 
Coy, 172  V.  1042. 

«»233(1)  (OkL)  Whero'court  directs  a  verdifct 
for  plaintiff  before  defendant  rests,  and  de- 
fendant excepts  and  objects  because  case  has 
not  been  concluded,  the  error  is  sufficiently 
saved,  defendant  not  being  required  to  offer 
additional  evidence  to  preserve  his  exception. 
—Williamson  v.  Holloway,  172  P.  44. 
«=o237(3)  (OU.)  Where  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  was  not  chal- 
lenged by  demurrer  or  motion  to  direct  a  ver- 
dict no  asssignment  of  error  can  be  predicat- 
ed on  the  insufficiency  of  the  evidrace.— Bank 
of  Commerce  o£  Sulphur  v.  Webster,  172  P. 
948. 

(C)  Bxeevtloiia. 

®=9248  (Ctah)  Where  no  exceptions  were  tak- 
en below  to  the  court's  rulings,  they  cannot  be 
reviewed.- Beck  v,  Lee,  172  P.  686. 
®=3234  (Okl.)  Demurrer  to  petition  and  order 
sustaining  it  are  a  part  of  a  judgment  roll  or 
record  proper,  and  trial  error  in  passing  upon 
the  demurrer  will  be  reviewed,  though  no  ex- 
ception was  taken  to  the  ruling.— Pace  v.  Pace, 
172  P.  1075. 

<S=>265(1)  (N.M.)  In  a  trial  by  the  court  Its 
findings  are  conclusive,  and  not  reviewable 
without  proper  exception  thereto,  which  need 
not  be  formal,  and  under  the  statute  complain- 
ing party  must  call  trial  court's  attention  to 
the  claimed  error,  and  ^ve  it  an  qpportuni^ 
to  correct  it.— Osborne  v.  Osborne,  172  P.  1039. 
4=9269(1)  (Wash.)  Where  no  exceptions  have 
been  taken  to  the  findings,  and  there  Is  no 
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statement  of  facts,  the  court  on  appeal  mnst 
dismigg  the  appeal  and  affirm  the  judgment. 
— Hatch  V.  HoTer-ScfaiiCner  Co.,  172  P.  817. 

an  Hotloma  tor  Hew  TrliO. 

^294(1)  (Arlx.)  Civ.  Code  1913,  par.  1231. 
providing  that  in  an  appeal  from  a  nnal  judg- 
ment  in  an  action  tried  before  a  jury  the  Su- 
preme Court  aball  not  consider  the  sufficiency 
of  evidence  unless  a  motion  for  a  new  trial 
shall  have  been  made,  held  to  preclude  consid* 
eration  of  snfficiency  of  evidence,  where  mo- 
tion was  ineffectual  because  made  before  ren- 
dition of  judgment,  contrary  to  mra«raph  B90. 
-EUis  V.  FIrvt  Nat.  Bank.  178  P.  Wl. 

VI.  PABTIEft. 

«»325  (OkL)  All  parties  to  a  joint  judgment 
must  be  joined  in  a  proceeding  in  error  in  the 
Supreme  Court,  either  as  plaintiffs  or  defend- 
anto  in  error,  before  antb  judgmoit  can  be  re- 
viewed.—Mann  T.  Mann,  172  P.  777. 
^334(7)  (Waah.)  Under  Rem.  Code  191S, 
f  1743,  and  Laws  1917,  c.  156,  S  116,  for  sub- 
stitution, for  purpose  of  appeal,  for  party  dy- 
ing after  final  Judgment  in  anperior  court,  mo- 
tion must  be  served  on  his  executor  or  admin- 
istrator within  90  days  after  first  publica- 
tion of  notice  to  creditors.— Mohney  v.  Davis, 
172  P.  919. 

th.  requisites  akd  proceedings 
for  transfbr  ot  oatoe. 

(A)  Time  of  TkUbv  FroeeedlnK*. 

<=3>338(S)  (OkL)  The  court  can  consider  no 
question  sought  to  be  brought  up  on  crosa-ap- 
peal,  where  more  than  six  months  have  expired 
since  tiie  judgmoit  before  said  cross-appeal  was 
filed  in  the  Supreme  Court— Rivers  v.  School 
Diet  No.  51,  Noble  County,  172  P.  778. 
«»339(2)  (Kan.)  When  action  is  dismissed  as 
to  certain  defendants,  all  orders  made  prior  to 
the  order  of  dismissal,  and  of  which  complaint 
is  made  by  those  defendants,  must  be  appealed 
from  within  six  months  after  order  of  dismissal. 
—State  V.  Independence  Gas  Ca,  172  P.  713. 
«=»34Sa)  (Cal.)  Under  Code  Oiv.  Proc.  8  939, 
before  amendment  in  1915.  where  judgment  was 
entered  January  27.  1914.  appeal  dated,  served, 
and  filed  January  20,  1916,  was  taken  too  late, 
pendency  of  proceedings  for  new  trial  not  ex- 
tending 60  days'  time. — Ackennan  v.  SdinltE, 
172  P.  609. 

4=»345(1)  (Cal.App.)  If  new  trial  proceeding  is 
not  initiated  wlthm  10  days  after  receiving  no- 
tice of  entry  of  judgment  or  within  10  days 
after  verdict,  as  required  by  Code  Civ.  Proc.  | 
69,  no  proceeding  on  motion  for  new  trial  can  be 
held  to  be  pending  within  U  939,  941B,  and  ap- 
peal from  final  judgment  must  be  taken  within 
60  days  from  entn.— Whiting-Meed  Commer- 
cial Co.  T.  Bayside  Land  Co.,  172  P.  508. 
«»346(1)  (Okl.)  Wbere  plaintiff  in  error  ap- 
peala  from  order  overruling  motion  for  new  trial 
on  ground  prescribed  by  Rev.  Laws  1910,  { 
6033,  subd.  9,  of  Impossibility  of  making  case- 
made,  and  petition  in  error  and  case-made  are 
filed  in  Supreme  Court  within  six  months  after 
order,  appeal  ig  timely.— Hoffman  Bros.  Inv.  Co. 
V.  Porter,  172  P.  632. 

«=9345|1)  (Utah)  Under  Gomp.  Laws  1907.  SS 
3301.  3329,  serving  and  filing  of  moUon  for  new 
trial  pursuant  to  extension  granted  by  trial 
court  more  then  aiz  months  after  entry  of  judg- 
ment does  not  suspend  time  within  whicfa  judg- 
ment becomes  final  for  purpose  of  appeal. — 
Idinneapolis  Threshing  Mach.  Co.  t.  Fox,  172 
P.  699. 

«=^35f(l)  (Kan.)  Where  defendant's  motion  in 
district  court  for  new  trial  after  referee's  de- 
cision was  overruled  less  than  six  months  be- 
fore appeal,  it  waa  entitled  to  a  review,  al- 
though referee  previously  disposed  of  similar 
motion  filed  more  than  six  montli*  before  appeal 
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— LantiT  Contracting  Co.  t.  Atchison.  T.  ft  3. 
F.  Ry.  Co.,  172  P.  527. 

<8=»356  (OkL)  Where  plaintiff  in  error  does 
not  file  bifl  appeal  witfain  six  months  trom  judg- 
ment or  order  appealed  from,  as  required  by 
Sess.  Laws  1910-11,  c.  18.  appeal  wiU  be  dis-' 
missed  for  want  of  jurisdiction.- Uttlefldd  t. 
Gamer,  172  P.  438. 

^=>356  (Okl.)  A  proceeding  in  error  in  Su- 
preme Court  to  reverse,  vacate,  or  modify  a 
judgment  or  final  order  commenced  more  than 
six  months  from  the  judgment  or  final  order,  as 
required  by  Sess.  Laws  1910-11,  p.  35,  c.  IS. 
wul  be  dismissed.- Bricklayers,'  Masons'  & 
Plasterers'  International  Union  of  America  v. 
Bradley,  172  P.  440. 

(O)  F^rnent  of  Pee*  or  Co«t«,  ud  Bonds 
or  Othor  Beeorltlaa. 

«»373(1)  (CaL)  Where  an  appeal  ia  taken 
under  Code  Civ.  Proc.  H  941a  to  941c,  no  un- 
dertaking is  essential,  and  the  law  in  this  re- 
spect is  not  changed  by  the  amendments  to  the 
Codes  made  in  1915.— Chung  Sing  v.  Southern 
Pnc.  Co.,  172  P.  1103. 

^376  (Wash.)  In  view  of  Rem.  Code  1915.  | 
193,  preventing  abatement  of  action  because 
of  transfer  of  interest  in  cause,  where  plaio- 
tiff  after  judgment  assigned  his  <da)m,  it  was 
not  necessary  that  the  appeal  bond  name  the 
assignee  as  an  obligee;  the  original  plaintiff 
being  the  advene  party  within  section  1721. 
designating  the  person  to  whom  the  bond  shall 
run.— Wright  v.  Seattle  Grocery  Co..  172  P. 
346. 

®=3384(1)  (Nev.J  Where  judgment  in  justice's 
coort  went  against  defendant,  who  brought 
certiorari  against  justice  for  review  in  district 
court,  which  dismissed  writ,  bond  on  appeal  to 
Supreme  Court  bearing  title  of  cause  in  jus- 
tice's court  gave  no  jurisdiction  of  the  appeal, 
in  view  of  Rev.  Laws,  SI  6325,  6330.— Mazade 
V.  Justice's  Court  of  Goldfield  Tp.,  Esmeralda 
County,  172  P.  378. 

^^386(1)  (Nev.)  Bond  on  appeal  trom  order 
dismissing  writ  of  certiorari  to  review  judg- 
ment of  Justice's  court,  which  was  never  filed 
in  district  court  as  required  by  Rev.  Lavs.  | 
5346,  nor  approved  by  the  justices  of  the  Su- 
preme Court,  under  section  6358,  conferred  no 
jurisdiction  of  the  appeal.— Mazade  v.  Justice's 
Court  of  Goldfield  Tp.,  Esmeralda  County,  172 
P.  378. 

(D)  Writ  of  Hrror,  Cttetlon,  or  Notl«v. 

^3419(1)  (Wash.)  A  notice  that  a  party 
would  appeal  from  order  denjing  new  trial 
"and  all  proceedings  had  in  said  cause"  was 
not  snffident  notice  of  an  appeal  from  the  judg- 
ment or  other  prior  order,  under  Rem.  Code 
1915,  S  1719.— Oarison  t.  Taabon  Nav.  Co., 
172  P.  860. 

<^>422  (Cal.)  niat  a  notice  of  appeal  by 
tbree  defendants  misnamed  one  of  them  does 
not  necessitate  the  dismissal  of  the  appeal  as 
to  the  others.— Chung  Sing  T.  Southern  Pae. 
Oo^  172  P.  1103. 

Where  notice  of  appeal  by  three  defendants 
misnamed  one  of  them  by  substituting  a  name 
of  a  person  not  a  party  to  the  record,  such 
notice  was  nevertheless  sufficient  as  to  the  de- 
fendant omitted,  where  it  was  obvious  from 
the  remainder  of  the  record  that  the  omission 
was  a  derical  mistake. — Id. 
«=>422  (Wash.)  Under  Rem.  Code  1915,  f 
1734,  a  notice  of  appeal  from  order  denying 
new  trial  "and  all  proceedings  had  in  said 
cause"  was  deficient  in  substance,  and  could 
not  be  amended  to  make  it  notice  of  appeal 
from  the  judgment,  in  view  of  section  1719. — 
Carlson  v.  Vashon  Nav.  Co.,  172  P.  860. 
4=9424  (Or.)  Plaintiffs'  service  of  notice  of 
appeal  to  Supreme  Court  upon  one  of  defend- 
ant's attorneys  was  iufficient.— Ogden  t.  Hoff- 
man, 172  P.  S03. 
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«C9430(2)  (Wash.)  Rem.  CoAe  191S,  &  1734, 
providing  that  no  appeal  shall  be  duimissed  by 
reason  of  formal  defects  in  notice  of  appeal, 
was  not  intended  to  do  away  with  notice  with- 
in time.— Carlson  v.  Vashon  KaY.  Co.,  172  P. 
860. 

X.  RECORD  AHD  PROOEEDIICGS  NOT 
IN  RECORD. 
(A)  HK««n  to  be  SboTTB  by  Beoord. 

«=>493  (N.M.)  The  record  on  appeal  most 
show  such  parts  of  the  record  of  the  trial 
court  as  are  necessary  for  a  consideration  of 
the  questions  presented,  such  as  the  court's 
want  of  Jarisdictiont  based  on  Code  1815,  t 
4291,  relating  to  reinstatement  of  an  abated 
cause.— H.  A.  Selnsbeimer  &  Co.  t.  Jacobson, 
172  P.  1042. 

4=>50l(4)  (Colo.)  ABsignmentB  of  error  in 
giving  instructions  will  not  be  reviewed,  where 
record  fails  to  show  reservation  of  any  excep- 
tions.—Dourte  V.  Shirey,  172  P.  423. 
4=a>SOI(0)  (Golo.)  Assignments  of  error  that 
evidence  ifid  not  support  judgment  will  not  be 
reviewed,  where  record  fiUls  to  show  reserva- 
tion of  any  exceptions.— I>oarte  v.  Shirey,  172 
P.  423. 

^=»502(7)  (Colo.)  Assignments  of  error  in 
overruling  motion  for  new  trial  will  not  be 
reviewed,  where  record  fbils  to  show  reserva- 
tion of  any  exceptions.— Dourte  v.  Shirey,  172 
P.  423. 

(B)  Seope  and  Contents  of  Reoortf, 

4Ss»5l7  (Wash.)  Becital  in  biU.  of  exceptions 
tiiat  attorneys  appeared  at  a  bearing  to  vacate 
a  judgment  was  Bufficient  to  show  appearance, 
on  the  question  whether  there  was  a  waiver  of 
irreguIarilT  in  the  notice,  although  the  order 
vacating  the  judgment  did  not  so  recite.— Ha.'t- 
ford  v.  Stout,  172  P.  1168. 
«==527(2)  (N.M.)  Under  Code  1915,  §  4491, 
requested  nudlogs  of  fact  and  conclusions  are 
not  part  of  record  proper,  unless  ordered  to 
be  filed  by  conrt^Graai  v.  Bachechi,  172  P. 
1S8. 

«=»536  (Wyo.)  Where  no  time  had  been  grant- 
ed within  which  to  present  bill  of  exceptions 
and  court  so  certifies  when  bill  is  presented  to 
him  for  allowance,  and  in  addition  certifies 
as  to  contents  of  bill,  but  does  not  allow  same, 
it  cannot  be  considered  as  bill  of  exceptions, 
and  matters  therein  contained  do  not  become 
part  of  record.— Hogian  v.  Geddes,  172  P.  130. 
4s»53g  (Cal.)  Of  two  stipulations  as  to  tran- 
script on  appeal  from  order  grantlnf^  defend- 
ant's motion  for  new  trial,  held  that  neither  suf- 
ficientiy  identified  what  docnments,  records,  or 
evidence  were  actually  presented  to  and  used  by 
trial  judge  on  hearing  and  determination  of  mo- 
tion.—Soper  T.  Dominguez,  172  P.  586. 

(O)  KoooMltr  of  Bill  of  Cxceptlona,  Caac, 
or  Statement  of  Facta. 

«=>644(2)  (Wash.)  In  the  absence  of  biU  of  ex- 
ceptions or  statement  of  facts,  the  question  on 
appeal  is.  What  is  the  proper  judgment  under 
the  facta  as  found  by  the  trial  court?— Schwa- 
haeher  Bros.  &  Co.  v.  Orient  Ins.  Co.,  172  P. 
668. 

^9M4(2)  (Wash.)  On  appeal  from  order  re- 
quiring executor  to  mortgage  or  sell  realty  to 
pay  commissions  which  he  had  assigned  to  pe- 
titioner, where  no  statement  of  facts  nor  bill 
of  exceptions  was  in  the  record,  and  the  trial 
judge  made  no  findings  as  to  the  facts,  the 
only  question  the  court  could  consider  was  the 
proper  construction  of  the  order  made. — Tn  re 
Ferguson's  Estate,  172  P.  818. 
«s>544(2)  (Wash.)  Statement  of  facta  having 
been  Btricben  on  motion,  the  finding  of  tiie 
court  is  condudve  on  appeal  of  the  court.— 
Feldman  r.  Feldman,  172  P.  884. 


€=>553(1)  (Wyo.)  Where  objection  is  made  to 
authority  of  substitute  judge  because  regular 
judge  was  trying  case  at  same  time,  facts  in 
support  of  objection,  on  writ  of  error,  must 
appear  from  record  of  trial  as  shown  by  bill  of 
exceptions,  and  statements  in  notice  of  motion 
and  afiidavits  in  support  thereof  are  insuffi- 
cient.—Hogian  V.  Geddes,  172  P,  136. 

(D>  Content*,  Mnlclnac,  and  Settlement  of 
Cue  or  Statement  of  Facta. 

^^561  (Okl.)  If  coBe  requires  introduction  of 
testimony  in  order  to  render  judgment,  party 
against  whom  it  is  rendered  is  entitled  to  have 
testimony  transcribed  by  official  reporter  and 
incorporated  into  caBe-made  on  proper  request 
and  payment  of  lawful  charges.- Laclede  Oil 
&  Gas  Co.  V.  MUler,  172  P.  84. 
€=^564(3)  (Old.)  Inclusion  of  "30-l(M}  for 
case-made"  in  order  overruling  motion  for  new 
trial,  and  entry  of  notice  of  appeal  construed  as 
allowing  plaintiff  in  error  an  extension  of  time 
in  whi^  to  make  and  serve  a  case-made,  so  tlmt 
case-mode  served  witiiin  extension  was  timely. 
— Hdbnau  Bros.  Inv.  Co.  v.  Porter,  172  P. 
632. 

«=3564(3)  (Wash.)  Order,  eitentog  time  for 
filing  statement  of  facts,  obtained  on  ex  parte 
apgfication,  is  void.— Siegley  v.  Kelley,  172  P. 

Affidavit  of  one  of  appellant's  attorneys  that 
before  procuring  order  of  extension  of  time  for 
filing  statement  of  facts  he  orally  advised  re- 
spondents' attorney  extension  would  be  applied 
for,  and  that  respondents'  attorney  assured 
affiant  he  would  not  object,  seta  out  no  facts 
meeting  requirement  of  notice  tinder  Bern.  Code, 
1915,  8  393,  or  estopping  respondents  from  as- 
serting right. — Id. 

Oral  stipulation  between  attorneys  that  ap- 
pellant's application  for  extension  of  time  for 
filing  statement  of  facts  would  not  be  contest- 
ed was  not  legally  binding  on  respondentfi.— Id. 
«=>567(2)  (Ok!.)  Where  due  notice  is  given  of 
time  and  place  that  case-made  will  be  present- 
ed for  settlement,  party  upon  whom  it  is  serv- 
ed cannot  treat  it  as  nullity,  though  time  fixed 
may  be  earlier  than  case-made  could  properly 
be  setUed,  and,  where  it  was  eettied  without 
objection.  Supreme  Court  will  treat  It  as  valid 
in  abBence  of  showing  that  application  was 
made  for  time  to  which  appellee  was  entitled, 
and  that  by  reason  of  failure  to  grant  time  ap- 
pellee was  prevented  from  suggesting  amend- 
ments, etc.— Southwestern  Surety  Ins.  Oo.  v. 
Dietrich,  172  P.  61. 

(G)  Anflieatlcatton  and  Certification. 

€=>6I3(1)  (Cal.)  On  appeal  from  order  grant- 
inp  or  denying  new  trial,  either  certificate  of 
trial  jud^e  mtist  be  inserted  in  bill  of  exceptions 
as  to  evidence  presented  and  used  on  hearing 
and  determination  of  motion,  or  matter  must  be 
covered  by  stipulation. — Soper  v.  Dominguez. 
172  P.  586. 

$=^614  (Cal.)  Where  transcript  contains  mat- 
ter designated  by  appellants  as  statement  of 
case,  but  it  is  not  made  subject  of  stipulation, 
and  not  authenticated,  there  is  no  record  on 
which  Supreme  Court  can  say  error  was  com- 
mitted in  rulings  on  evidence. — Hammond  Lum- 
ber Co.  T.  Brawley  Co-op.  Bldg.  Co.,  172  P. 
381. 

^616(2)  (Wash.)  Affidavits  used  on  hearing 
of  application  for  temporary  alimony  cannot 
be  considered  on  appeal  unless  by  certificate 
of  the  trial  judge  they  are  made  part  of  record 
and  included  in  the  statement  of  facts  or  biU 
of  exceptions,  and  it  is  not  sufficient  that  they 
are  found  in  the  clerk's  transcript.— Haidrix 
V.  Hendrix,  172  P.  819. 

(H)  Tranamlsalon,   Filing,   Printing  and 
Serrloo  of  Coploa. 

«s>620  (CaLApp.)  Under  Code  Otv.  Proe.  | 
963,  as  amended  by  St  191B,  p.  209,  section 
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066.  u  unended  b;  St.  1915.  p.  32S.  and  sec- 
tion 650  et  aeq..  bb  amended  by  St.  1915,  p.  207, 
and  Snpreme  Court  Role  No.  2  {119  Pac.  ix), 
held,  appeal  from  judgment,  before  determina- 
tion of  motion  for  new  trial  order  on  wliich 
was  not  appealable,  did  not  need  record  nntU 
after  determination  of  motion,  wben  «xceptionB 
on  hearing  of  motion  would  be  considered  rec- 
ord.—Nathan  7.  Porter,  172  P.  170. 
<t=s625  (Cal-App.)  Under  Code  Civ.  Proc.  S 
187,  though  apparently  no  procedure  is  provid- 
ed for  transmitting  to  appellate  court  record 
used  as  basis  for  motion-  for  new  trial  where 
appeal  from  iudgment  had  been  rightfully  taken 
in  advance  of  determination  of  motion,  it  ia  per- 
missible to  adopt  any  suitable  procedure,  wnich, 
conformably  to  Code,  would  achieve  result. — 
Nathan  v.  Porter,  172  P.  170. 
«=>628(2)  (Wash.)  Failure  of  appellant  to  file 
record  in  Snpreme  Court  within  time  provided 
by  law  held  ezcosable,  being  fault  of  derk.— 
Armstrong  v.  Spokane  Int^ational  Ry.  Co., 
172  P.  578. 

([)  OefMtB.  Object  Ions,  Amendment,  «nd 
Correction. 

^>655(2)  (Wyo.)  Where  a  decree  was  ren- 
dered May  5th,  and  motion  for  new  trial  de- 
nied May  13th,  and  bill  of  exceptions  was  not 
presented  for  allowance  until  September  SOtli, 
the  Mil  of  exceptions  must  be  stricken.— Ar- 
nold V.  Nichols,  172  P.  835. 

(J)  ConelBBlvemesa  amd  HSeet,  Impeaeb- 
Ins  and  Contmdietinv. 

«s»fl62^  (CaL)  That  a  judgment  Iteelf  redtes 
that  it  u  entered  on  the  pleadings  is  not  con- 
trolling, and  will  not  prevent  a  reviewing  court 
from  examining  the  entire  record  to  learn  all 
the  facts.— Stow  v.  Superior  Court  of  California 
in  and  for  Alameda  County,  172  P.  598. 

(K)  ftneatlons  Presented  for  Review. 

«£»67t(2)  (Wash.)  Where,  on  appeal,  the  in- 
atructions  of  the  lower  court  are  not  made  a 
part  of  the  record,  and  numerous  exhibits  in- 
troduced during  the  trial  and  having  an  impor- 
tant bearing  on  the  issues  are  not  copied  into 
the  record,  the  court  on  appeal  cannot  determine 
the  issues  considered  by  jury  in  reaching  ver- 
dict—Easley  V.  Ehner,  172  P.  575. 
«==>679(2)  (Wash.)  Plaintiffs  assignment  of  er- 
ror in  requiring  him  to  elect  upon  which  of  two 
theories  of  negligence  he  would  proceed  was  not 
reviewable  where  record  contained  neither  orig- 
inal or  amended  complaints,  and  did  not  show 
railing  complained  ot— Green  v.  Bouton,  172  P. 
ff76. 

^9704(2)  (NJUr.)  Where  record  on  appeal  does 
not  contain  transcript  of  evidence,  findings  of 
trial  court  are  conduaive.— Gradl  t.  Bachechi, 
172  P.  188. 

«S9704(2)  (Wash.)  A  finding  of  fact  by  the  trial 
court  ia  conclusive  on  appeal,  where  the  evidence 
is  not  brought  up.— Thayer  v.  Snohomish  Log- 
ging Co.,  m  P.  652. 

(L)  Hattera  Mot  Apparent  of  Record. 

^»7I7  (Cal.)  The  Supreme  Court,  on  aN>ea], 
cannot  consider  a  complaint  of  parts  of  the 
opinion  of  the  trial  court.— In  re  Friedman's 
Estate,  172  P.  140. 

XI.  AftSIOMMEirT  OF  EBBOKft. 

«S3728@>  (Wash.)  Where  burden  of  proving  its 
defuuM  or  counterclaim  was  on  defendant,  and 

its  evidence  in  discharge  of  that  burden  was  ex- 
duded,  and  there  was  no  assignment  of  error 
based  upon  such  ruling,  judgment  mast  be  af- 
firmed.— Price  v.  Homburg,  172  P.  570. 
^731(5),  (titab)  Rule  of  Practice  26  (97Paa 
x),  requiring  the  evidence  to  be  set  out  if  al- 
leged to  be  insufficient,  and  the  particulars  of 
insufficiency  to  be  specified,  being  mandatory, 
exceptltui,  recteisg  "the  court  erred  in  render- 
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ing  the  following  finding  of  fact,"  and  settmc 
out  the  finding,  ia  insnffident.— Egelnnd  t.  Fay- 

ter,  172  P.  313. 

«=»750(7)  (Or.)  An  assignment  that  "the  court 
erred  in  failing  to  decree  the  said  assessments 
void,  and  In  fs^Uing  to  remove  the  cloud  thereof 
from  the  title  of  |;daintiffs*  real  property,", was 
sufficient  to  raise  the  question  of  the  validity 
of  such  assessments  on  any  ground  set  up  in 
the  complaint.— Mantey  v.  City  of  MarshBeM, 
172  P.  488. 

«ss»753(2)  (Gal.)  Lack  of  apedficaUona  of  er- 
ror is  not  a  ground  for  aiamiasal. — Kurti  t. 
CJutler,  172  P.  S90. 

Xn.  BRIEFS. 

<S=>757(3)  (Okl.)  To  obtain  review  of  admis- 
sion or  rejection  of  evidence,  the  brief  must 
clearly  show  the  evidence  complained  of  and 
the  ground  upon  which  the  objection  thereto 
was  predicated.- Iowa  Nat  Bank  v.  Citizens' 
Nat.  Bank  of  Woonsocket,  B.  I.,  172  P.  924. 
<S=3757(4)  (Okl.)  To  have  reviewed  by  this 
court  instructions  given  or  refused,  it  is  man- 
datory that  such  instructions,  to  which  excep- 
tions have  been  taken,  be  set  out  in  totidem 
verbis  in  brief.— City  of  Duncan  v.  Brown,  172 
P.  79. 

«»759  (Wash.)  Where  defendant  excepted  to 
exduaion  of  parol  testimony,  but  no  assignment 
of  error  based  thereon  was  made  in  brief,  ruling 
was  not  reviewable.— Price  Homburg,  172  P. 
575. 

9=>760(1)  (Cal.App.)  One  presenting  his  ap- 
peal by  the  alternative  method  must  print  la' 
his  brief  sucli  poition  of  the  record  as  he  de- 
sires reviewed,  as  required  by  Code  Civ.  Proc 
S  953c,  and  references  to  the  transcript  are 
insufficient— Borba  v.  De  MeUo,  172  P.  1113. 
e=>769  (Cal.App.)  That  appellant's  brief  ia- 
Bufficiently  printed  portions  of  the  record,  so 
as  not  fully  to  comply  with  Code  Civ.  Prec 
S  953c,  did  not  require  dismissal  of  the  appeal, 
since  defective  parts  might  be  supplied  from 
the  respondents  brief.— Verdier  v.  StoU,  172  P. 
1127. 

^=»773(^  (OkL)  Where  questions  become  moot, 
pending  appeal,  as  to  nil  except  one  plaintiff  in 
error  who  fails  to  file  a  brief  as  required  by  Sn- 
preme Court  .rule  7  (165  Pac.  vii)  or  to  excns*' 
such  failure,  appeal  will  be  dismissed  for  want 
of  iwosecution.— Clevdand  Petroleum  Refining 
Co.  T.  Bonner,  172  P.  639. 

xm.  DismssAi.,  withdrawax^ 

OR  ABANDOmCEKT. 

9=»78l(l)  (Kan.)  An  appeal  may  be  dismissed, 
when  it  appears  that  aU  the  orders  from  which 
it  is  taken  were  made  under  a  atlpulation  sign- 
ed by  appellant- State  t.  Indepmdence  Gas 
Co.,  172  ¥.  713. 

«»78l(l)  (Okl.)  Where  questions  involved  in 
a  proceeding  in  error  have  become  abstract 
and  hypothetical,  the  proceeding  will  be  dis- 
missed.—Muirheid  V.  NoeU,  172  P.  435. 

^s»790(l)  (Kan.)  An  appeal  may  be  dismissed 
when  Supreme  Court  cannot  make  any  order 
that  vrill  affect  the  rights  of  the  parties. — State 
V.  Independence  Gas  Co.,  172  P.  713. 
^=:>801(1)  (Okl.)  Motion  to  dismiss  appeal  be- 
cause frivolous  will  be  denied,  where  question 
cannot  be  determined  without  examination  of 
evidence  adduced  on  motion  for  new  trial,  and 
case  has  not  been  submitted  or  briefed  on  the 
merits.— Hoffman  Bros.  Inv.  Co.  v.  Porter,  172 
P.  632. 

XVI.  BETZEW. 

(A)  a«o»*  mmA  Bxt«mt  Im  amaimL 

•S=>837(11)  (Okl.)  On  appeal  to  Supreme 
Court  from  ruling  sustaining  demurrer  to  the 
evidence,  incompetent  evidence  admitted  over 
objection  will  not  be  considered  lor  puhkmc 
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of  rcTersine  such  roUng.— 7dbb  t.  Gocannoner, 

172  P.  1077. 

^=>84l  (Aril.)  Defendant  appellant's  conces- 
lion  In  bri^  that  evidence  presented  by  plain- 
tiffs as  to  two  items  of  account  in  suit  is  same 
as  on  former  trial,  and  held  aufficient  b;  Su- 
preme Court,  relieves  court  of  necessitr  of  com- 
paring evldnice  with  such  evidence  in  former 
recorcL— GoSteUo  t.  Oniminghamt  172  P.  664. 
«=3a43  (4)  (Wash.)  Where  an  action  is  brought 
against  a  surety  company  and  the  clerk  of  court 
and  Bberiff  for  damages  for  repudiating  a  bond 
for  stay  of  execution,  auBtainiog  demurrers  of 
derk  and  sheriff  will  not  be  reviewed  on  ap- 
peal, after  lower  court's  decision  that  bond 
was  invalid  has  been  sustained.— Milla  t.  Title 
Guaranty  &  Surety  Co.,  172  P.  248. 
«SE»894(2)  (Okl.)  Where  court  trying  a  case 
renders  a  proper  final  judgment,  it  is  Imma-< 
terial  that  it  is  predicated  upon  an  erroneous 
finding  of  fact  or  a  misinte^p^etation  of  the 
law,  aa  ground  on  which  court  proceeded  is 
not  a  Bubject  of  review  by  appellate  court.— 
ESbby  V.  Binion.  172  P.  1001. 

(B>  iBterlooatoTr*    CollaterAl,    and  Sui»- 
plement'mrr  Proceedlnsa  and 

«=»873(3)  (CaLApp.)  By  direct  provision  of 
Code  Civ.  Proc.  fi  866,  aa  amended  by  St  1916, 
p.  328,  on  appeal  from  Judgment,  appellate 
court,  among  other  things,  may  review  order 
or  motion  for  new  trlaL-^adiau  t.  Porter,  172 
P.  170. 

Plaintiff  was  not  required  to  wait  until  mo- 
'tion  for  new  trial  was  determined  before  tak- 
ing appeal  ftomjudgment  against  lum,  and  Code 
Oiv.  Proc.  S  039,  having  deprived  him  of  right 
to  appeal  from  order  denying  new  trial,  but  giv 
ing  him  SO  days  after  denial  to  appeal  from 
Jtragment,  it  is  not  necessary,  to  bring  merits 
of  motion  for  new  trial  before  appellate  court, 
that  he  file  second  appeal  from  judgment — Id. 

Where  bill  of  exceptions  on  hearing  of  plain- 
tiff's motion  for  new  trial,  authenticated,  is  in- 
cluded in  transcript,  which,  by  stipulation,  con- 
stitutes record  on  appeal  from  judgment,  plain- 
tiff having  rightfully  appealed  from  judgment 
on  record  appellate  court  may  decide  error  of 
law  at  trial.— Id. 

<Ss>874(6)  (Cal.)  On  appeal  from  order  on  mo- 
tion for  new  trial,  the  Supreme  Court  can  re- 
view the  propriety  of  an  order  denying  a  mo* 
tion  for  a  change  of  judges,  which  may  also  be 
reviewed  on  direct  appeal.— In  re  Friedman's 
Batate,  172  P.  140. 

(O  Partlea  Bntltled  to  Allese  Brror. 

9=3877(2)  (Cal.)  Claimants  against  an  estate 
seeking  distribution  to  them  as  heirs  or  next 
of  kin,  properly  foimd  not  to  be  next  of  kin  to 
testator,  bad  no  interest  in  other  questions  In- 
Tcdved  in  decree,  and  coidd  not  urge  error  in 
decree  for  other  claimants,  or  as  to  th«  evi- 
dence in  support  thereof.— ui  re  Friedman's  Es- 
tate, 172  P.  140. 

^=>877(2)  (Colo.)  In  mandamus  by  de  facto 
officer  to  compel  payment  of  salary  to  him,  aft- 
er another  was  declared  the  de  jure  officer,  de- 
cree awarding  compen^lion  to  the  latter  would 
not  be  diaturbed.— Drach  v.  Leckenby.  1T2  P. 
424. 

«=>877(4)  (Mont.)  Where  plaintiff  on  appeal 
in  ejectment  does  not  complain  of  the  judgment 
in  80  far  as  it  adjudicates  that  plaintiff  has  no 
interest  in  the  property,  be  cannot  complain 
that  the  adjudication  therein  of  title  in  defend- 
ant was  not  supported  by  a  cross-complaint  or 
counterclaim  asking  such  relief. — Great  Falls 
Town-Site  Co.  v.  KoweU,  172  P.  821. 
«s>878(l)  (OkL)  Where  a  defendant  in  error 
fails  to  file  a  cross-petition  in  error,  only  those 
questions  presented  for  assignments  in  the  pe- 
tition in  error  are  properly  reviewable  by  Su- 


preme Court  on  appeal.— Qbl?  t.  Binion,  172 
P.  1091. 

^682(8)  (Wash.)  Appellant  cannot  complain 
of  emw  in  refusing  to  atrlke  testimony  of  wit- 
nesses as  to  transactions  with  one  since  deceas- 
ed, where  such  testimony  was  in  response  to 
questions  by  appellant's  coHDsel.— Hoffman  v. 
M.  Gottstein  Inv.  Co.,  172  P.  57a 

(D)  AjuendmentB,  Addttlomal  Proota,  Mid 
Trl«l  of  CiLmmm  Anew. 

^89S<2)  (Wash.)  On  trial  of  an  eciuity  cause 
de  novo  in  Supreme  Court  where  there  la 
snffldent  testimony  to  sustain  the  judgment 
below,  without  that  of  a  witness  whose  com- 
petency was  challenged,  the  wibaess'  competen- 
cy need  not  be  determined. — Bubens  v.  Bubens, 
172  P.  831. 

«=>898  (Wash.)  In  action  for  damages  tried 
without  a  jury,  the  trial  court  having  been  bet- 
ter situated  to  judge  the  credibilitv  of  the 
witnesses,  the  court  on  appeal,  thougn  it  tries 
the  case  de  novo,  will  not  disturb  his  findings 
unless  clearly  against  the  preponderance  of  the 
evidence.— Ulller  v.  Beeves,  172  P.  816. 
<S=>898  (Wash.)  Upon  appeal  in  equity.  Su- 
preme Court  tries  the  case  de  novo,  and  will 
examine  the  evidence  and  determine  the  case 
on  evidence  properly  admitted.— Bubens  v.  Bu- 
bens, 172  P.  831. 

(B)  Preannaptlona, 

<8=s>907(l)  (Cal.)  Testimony  that  at  one  place 
in  a  track  locomotives  wobbled  about,  the  wit- 
ness indicating  the  motion,  cannot  be  disre- 
garded, but  the  court  must  assume  that  it  in- 
dicates undue  movement  resulting  from  a  bad 
condition  of  the  track,  because  ul  reasonable 
deductions  from  the  evidence  must  be  induced 
in  favor  of  the  Judgment— Neale  Atchison, 
T.  &  S.  F.  Ry.  CJo.,  172  P.  1106. 
«=>907(1)  (Or.)  In  the  absence  from  the  rec- 
ord of  any  evidence.  It  must  b«  assumed  tbat 
there  was  evidence  to  support  tbe  fimSng. — 
Tyler  v.  Bier.  172  P.  112. 

«=»907(3)  (Gal.)  On  appeal  by  execntrix  from 
decree  of  distribution,  record,  which  ctotalned 
no  bill  of  exceptions,  could  not  support  any  one 
of  contentions  of  fact  that  brother  of  testator 
named  in  residuary  clause  as  nephew  could  not 
be  brother  of  that  name  to  whom  specific  leg- 
acy was  given,  etc,  since  it  must  be  presumed 
that  a  showinig  was  made  tbat  no  nephew  of 
tbe  brother's  name  ever  existed.— In  re 
O'Hare's  Estate,  172  P.  385. 
«=»907(3)  (Or.)  The  findings  of  fact  by  the  trial 
court  sitting  without  a  jury  being  equivalent  to 
a  verdict,  tbe  court  on  appeal  must.  In  the 
absence  of  bill  of  excq>tions,  presume  that  there 
wag  evidence  to  suppwt  tbem. — Thomas  t.  Feeb- 
ler. 172  P.  648. 

«s»g09(l)  (Kan.)  Temporary  injonction  will 
not  be  reversed,  where  the  order,  to  be  cor- 
rect, must  be  supported  by  evidence  tending  to 
prove  certain  facts,  and  there  is  nothrog  in  the 
abstracta  to  show  that  such  evidence  was  not 
introduced,  or  tbat  such  facts  did  not  exist 
—Arnold  v.  Gamett  light  &  Fuel  Co.,  172  P. 
1012. 

«=>9I6(4)  (Okl.)  Under  Supreme  Court  role 
26  (165  Pac  ix)  the  court  had  the  right  to  as- 
sume tbat  tbe  answer  was  not  verified,  where 
neither  of  the  briefs  filed  showed  that  it  was 
verified.— Bean  v.  BumriU,  172  P.  452. 
^=3927(7)  (Mont)  In  order  to  sustain  a  judg- 
ment based  upon  a  directed  verdict,  the  ques- 
tion is  not  whether  tbe  inferences  necessary  to 
maintain  respondent's  case  were  permissible 
from  the  evidence,  but  whether  thejy  were  nec- 
essary.— St.  Paid  Machinery  Hfg.  Go.  v.  Bruce, 
172  P.  330. 

(9=9928(3)  (Col.)  In  the  absence  of  record 
showing  to  the  contrary,  it  is  presumed  that 
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the  coort's  statement  is  instruction  that  cer- 
tain facts  were  conceded  was  true.— Edmonds 
V.  Wilcox,  172  P.  1101. 

^93((8)  (Wash.)  Where  the  findings  are 
susceptible  of  two  constructions  one  of  which 
will  sustain  the  judgment  and  the  other  defeat 
it,  they  will  be  given  that  constmction  which 
sustains  the  judgment.— Hendrix  v.  Hendriz, 
172  P.  819. 

«=s>936(l)  {Wash.)  It  will  be  assumed  on  ap- 
peal, in  absence  of  anything  'u  the  record  to 
the  contrary,  that  witnesses  who  appeared  or 
were  examined  on  the  trUd  before  a  referee 
were  entitled  to  compensation. — Hopkins  t. 
Graib,  172  P.  201. 

«=>939  (CaLApp.)  Under  Code  Civ.  Proc.  § 
853c,  it  will  be  presumed  that  counsel  bare,  by 
their  brieCs,  presented  all  portions  of  record 
which  they  desire  to  have  considered  by  ap- 
pellate court.— Anderson  v.  Wilcox,  172  P.  398. 

(F)  Discretion  of  Iiovrer  Court. 

®=s957(l)  (Okl.)  Where  it  did  not  clearly  ap- 
pear that  court  below  abused  its  discretion  m 
overruling  motion  to  reinstate  default  judg- 
ment, its  action  will  not  be  disturbed  on  ap- 
peal.—North  V.  Hooker,  172  P.  77. 
«=»960(3)  (Wash.)  Treating  a  motion  to  strike 
out  an  amended  answer  as  a  demurrer,  and 
hearing  it  as  such,  is  so  far  within  the  trial 
court's  discretion  as  liardly  to  be  reviewable 
in  any  case,  and  certainly  not  unless  for  mani- 
fest abase.-Maltbie  v.  Gadd,  172  P.  557. 
e=»962  (Wash.)  Exercise  of  discretion  of  trial 
court  as  to  diaposiUon  of  motion  to  diamiaa 
cross-complaint  for  want  of  prosecution  will 
not  be  disturbed,  except  for  abuse.— National 
Surety  Co.  t.  American  SaTings  Bank  &  Trust 
Co.,  172  P.  264 

«»973  (OaL)  Appellant  could  not  complain  of 
denial  of  nonsuit,  as  to  one  party,  wfiere  its 
real  effect  was  to  regulate  order  of  procedure, 
which  under  Code  of  Civil  Procedure  was  with- 
in trial  court's  discretion,— In  re  Friedman's 
Estate,  172  P.  140. 

<^»979(2)  (Wash.)  Though  it  may  have  been 
error  to  hold  the  evidence  insufficient  to  sup- 
port the  verdict,  the  order  granting  new  trial 
on  that  ground  will  not  be  disturbed  if  there 
is  a  substantial  conflict  in  the  evidence.— Carko- 
nen  v.  Columbia  &  P.  S.  R.  Co.,  172  P.  81G. 
«s»982(l)  (Wash.)  Trial  court's  action  as  to 
opening  or  vacating  judgment  for  excusable 
neglect  and  imposing  terms  as  condition  there- 
of will  not  be  interfered  with  unless  there  Is 
a  gross  and  manifest  abuse  of  discretion. — 
Hendrix  v.  Hendrix,  172  P.  819. 
<S=5984(1)  (Utah)  Under  Comp.  Laws  1907,  fS 
3005.  3321,  3351,  where  appellant  did  not  with- 
in 30  days  have  remittitur  sent  down,  and  ap- 
pellees thereafter  caused  remittitur  to  be  filed 
in  district  court  without  notice  to  appellant, 
and  appellant  did  not  within  30  days  file  its 
cost  bill,  decision  of  district  court  denying  mo- 
tion to  be  relieved  of  default  in  failing  to  file 
cost  btn  within  time  will  be  affirmed,  no  abuse 
of  discretion  being  Bbown.—Hirsh  v.  Og^en  Fur- 
niture &  Carpet  Co.,  172  P.  318. 
®=»984(5)  (CaLApp.)  In  action  on  note  em- 

Eowering  court  to  fix  attorney's  fees,  the  court 
as  a  discretion  which  will  not  be  disturbed,  in 
the  absence  of  abuse  as  to  the  amount  to  be 
awarded^obnston  v.  Murphy,  172  P.  616. 

(O)  QacatloiiB  of  Fact,  Terdlota*  mMd  Flntf- 

«=>995  (Cal.)  The  weight  of  the  evidence  is 
for  the  jury  or  court,  unless  obviously  false 
or  inherently  improbable. — In  re  Jepson's  Es- 
tate, 172  P.  1107. 

«=»997(2)  (Okl.)  When  there  is  no  compe- 
tent evidence  reasonably  tending  to  support 
plaintiff's  case,  judgment  of  trial  court,  sus- 
taining demurrer  to  plaintiFs  evidence,  will  not 
be  reversed.— Fuss  t,  Cocaunouer.  I'r2  P.  1077. 
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«»998(1)  (Okl.)  Where  issue  as  to  wbethn 
plaintiff  below  was  real  party  in  interest  tn- 
titled  to  maintain  action  under  Rev.  Laws  1910. 
§  4690,  was  properly  submitted  to  jury,  ite  vei^ 
diet,  reasonably  supported  by  the  evidence,  will 
not  be  disturbed  on  appeal.— Lusk  t.  Rldv,  172 
P.  782. 

«=s>9g9  (1)  (Utah)  Plaintiff  having  made  a  prima 
facie  case,  and  defendant  having  produced  no 
evidence,  finding  of  jury  is  conclusive  oo  appeaL 
— KuchenmeiBter  r.  Los  Angeles  &  S.  L.  R.  Cob, 

172  P.  725. 

^IOOI(l)  (Okl.)  In  actions  at  law  finding  and 
verdict  of  jury  upon  questions  of  fiict,  reasona- 
bly supported  by  evidence,  will  not  be  disturb- 
ed by  appellate  court.— Incorporated  Town  of 
Comanche  v.  Works,  172  P.  60. 
<&=>I00I(1)  (OkL)  Verdict  oa  a  disputed  qnea- 
tion  of  fact  in  an  action  at  law,  and  judgment 
of  court  thereon,  will  not  be  disturbed  on  ap- 
peal, where  tbere  is  evidence  reasonably  tend- 
ing to  support  them.— Oklahoma  State  Bank  of 
Caddo  V.  Airington,  172  P.  462. 
^100 1(1)  (Utah)  Questions  raised  on  defend- 
ant's appeal  which  were  determined  adversely 
to  him  by  verdict  are  not,  when  sustained  by 
substantial  evidence,  properly  before  appellate 
court  tor  determination.— Bampton  v.  Cole,  172 
P.  477. 

4»I00I(1)  (Wash.)  The  jury's  conclusion  upon 
competent  evidence  is  conclusive  upon  the  par- 
ties and  the  court  on  appeal. — Stanton  v.  Zerch- 
;r,  172  P.  559. 

$=3 1 002  (Ariz.)  Supreme  Court  will  not  de- 
termine weight  of  evidence  and  revise  jury's 
verdict  reacbed  from  conflicting  evidence.-^ 
CoBtello  V.  Cunningham,  172  P.  664. 
<S=^1002  (Cal.)  Verdict  of  jury  on  conflicting 
evidence  cannot  be  disturbed  on  appeal.— Shatp- 
lees  V.  Pantages.  172  P.  3S4. 
«=s>1002  (Okl.)  Where  evidence  in  action  at 
law  is  in  conflict,  if  there  is  sufficient  compe- 
tent evidence  to  reasonably  sustain  verdict  ren- 
dered, this  court  will  not  disturb  verdict.— City 
of  Duncan  v.  Brown,  172  P.  70. 

^5>I002  (Okl.)  Where  tiie  evidence  in  action 
at  law  is  in  conflict,  It  there  is  sufficient  com- 
petent evidence  to  reasonably  sustain  the  ver- 
dict rendered  Supreme  Court  will  not  disturb 
the  verdict. — Iowa  NaL  Bank  v.  Citiaens'  Nat. 
Bank  of  Woonsocket,  R.  I.,  172  P.  924. 

«=>I003  (Or.)  In  consideriag  whether  sQeed  of 
a  train  which  killed  a  section  man  was  negU- 

Jcnce,  the  Supreme  Court  on  appeal  cannot 
udge  as  to  the  weight  of  the  testimony,  but 
can  only  inquire  whether  there  was  any  tes- 
timony tending  to  show  alleged  negligence- 
Stool  V.  Southern  Pac.  Co.,  172  P.  101. 

4s>l004(2)  (Utah)  In  action  for  damages  tor 
breach  of  contract  to  exchaue  property,  al- 
though there  was  a  sharp  conflict  as  to  values 
of  the  property,  it  was  wholly  within  province 
of  jury  to  determine  the  ultimate  fact  so  long 
as  tiior  verdict  found  support  in  testimony.— 
Hampton  V.  Cole,  172  P.  477. 
®=3|005(4)  (Wash.)  Though  evidence  support- 
ing a  verdict  is  weak,  and  the  weight  of  evi- 
dence would  seem  to  be  the  other  way,  the 
appellate  court  cannot  interfere;  the  lower 
court  having  denied  a  new  trial.— Bruenn  v. 
North  Yakima  School  Dist.  No.  7,  Takima 
(3ounty,  172  P.  569. 

Q=:>I008(1)  (Kan.)  Where  there  is  room  for 
difference  of  opinion  in  the  determination  of  an 
ultimate  and  controlling  fact,  the  opinion  and 
judgment  of  the  trial  court  thereon  is  conclu- 
sive on  appeal.— Evans  v.  Dlebl,  172  P.  17. 
«=>I008(1)  (Or.)  Some  weight  must  be  given 
fact  that  lower  court  which  saw  witnesses  de- 
termined issues  in  favor  of  defendanta. — Rowe 
V.  Freeman,  172  P.  508. 

«s»l008(3)  (Colo.)  Wfaere  the  evidence  oa 
which  findings  are  based  consists  of  a  tran- 
script of  the  evidence  taken  in  a  fomer  trial 
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of  the  ume  action,  the  court  on  aweal,  in  de- 
terminins  if  Judgment  i«  sustained  by  the  evi- 
dence, will  review  and  weigh  inch  evidence  un- 
influenced by  Bucii  findings.— Garlson  v.  Alcey- 
son.  172  P.  1058. 

«ss»l009(l)  (Or.)  Where  it  cannot  be  deter- 
mined In  equity  case  whether  decree  for  de- 
fendant was  based  on  assumption  that  plain- 
tiff's evidence  was  incompetent,  or  tbat  testi- 
mony preponderated  in  favor  of  defendant,  that 
the  trial  judge  saw  the  witnesaes  will  not  be 
given  weight.— Gress  v.  Wesdnger,  172  P.  488. 

<8=9lOIOa)  (Cal.)  Where  in  an  action  for  dam- 
ages to  property  the  only  evidence  of  value  was 
that  of  plaintiff,  the  court  on  appeal  will  not 
disturb  nnding  based  on  such  evidence.— Hood 
V.  Bekins  Van  &  Storage  Co.,  172  P.  594. 

«=»I0I0(1)  (Col.)  An  appellate  court  will  not 
assume  the  rOle  of  a  handwriting  expert,  for 
the  purpose  of  setting  aside  a  finding  of  fact 
by  the  trial  court,  based  not  only  on  its  own 
inspection  of  a  writing,  but  also  upon  the  opin- 
ions of  wftnesBes  peculiarly  qualified.- In  re 
Jepson's  Estate.  172  P.  1107. 
4ts»IOIO(l)  <CoIo.)  A  finding  of  the  trial  court 
will  not  be  disturbed,  on  appeal,  where  it  is 
supported  by  ample  evidence. — Schwartz  v. 
King.  172  P.  1054. 

^»IOfO(l)  (Okl.)  In  action  for  conversion  of 
personal  property  tried  to  court,  its  findings 
will  be  given  same  weight  as,  verdict  of  jury 
and  will  not  be  set  aside  if  reasonably  support- 
ed.—Mitchell  V.  Guaranty  State  Bank  of  Okmul- 
gee, 173  P.  47. 

«»I010(1)  (Okl.)  Where  there  is  any  evi- 
dence reasonably  supporting  trial  court's  find- 
ings, they  should  not  he  disturbed  on  appeal. 
—American  Nat.  Bank  of  Stlgler  t.  Fonk,  172 
P.  1078. 

«s»IOIO(2)  (QU.)  Where  there  is  no  compe- 
tent evioence  to  sustain  the  findings,  cause 

will  be  reversed.— American  Nat  Bank  of  Stig- 
ler  V.  Funk,  172  P.  1078. 

«=»rOII(l)  (CaU  Discretion  of  the  trial  court 
in  resolving  conflicts  in  the  testimony  will  not 
be  interfered  with  on  appeal.— Citizens'  Trust 
&  Savings  Bank  v.  Tuffree,  172  P.  586. 
€=9lOII(l)  (Cal.)  Findings  of  court  based  on 
conflicting  evidence  are  conclusive  on  appeal. 
—Butler  V.  Union  Trust  Co..  172  P.  601. 
®=>I0II<1)  (Cal.)  Supreme  Court  will  not  dis- 
turb flndinga  of  trial  court  when  evidence  is 
in  substantial  conflict.— Levi  v.  Ghesley,  172 
P.  607. 

"S^IOIUl)  (Cal.)  In  action  to  restrain  en- 
forcement of  city  ordinance  regulating  water 
rates,  valuation  of  property  of  water  compa- 
ny arrived  at  on  conflicting  evidence  will  not 
be  disturbed  on  appeal.— Umon  Hollywood  Wa- 
ter Co.  V.  City  of  Los  Angeles,  172  P.  983. 
^IOII(l)  (Gal.)  Where  the  evidence  is  con- 
flicting, the  findings  of  fact  of  a  trial  court  is 
conclusive  on  appeal,— In  re  Jepson's  Estate, 
172  P.  1107. 

«=»l 01 1(1)  (Colo.)  The  evidence  being  con- 
flicting, the  finding  of  the  trial  court  will  not  be 
disturbed  on  appeal. — Snyder  v.  Hamilton  Nat. 
Bank.  172  P.  i0«9. 

«=>I0II(1)  (Wash.)  Finding  aa  to  damages  on 

conflicting  evidence  will  not  be  disturbed. — 
Little-Wetzel  Co.  v.  Lincoln,  172  P.  746. 
€=>I0II(1)  (Wash.)  Where  it  cannot  be  said 
that  the  evidence  does  not  preponderate  in  sup- 
port of  the  trial  court's  decision  based  upon 
conflicting  evidence,  the  judgment  will  not  be 
set  aside.- Courtis  v.  Freebam  Coal  Co.,  172 
P.  860. 

«=>IOil(l)  (Wash.)  Supreme  Court  will  not 
reverse  conclusion  of  trial  judge  on  conflicting 
evidence,  unless  able  to  find  evidence  prepon- 
derates against  condnsion.— In  re  Kng's  Es- 
tate. 172  P.  1167. 


«»IOf5(l)  (Kan.)  Where  new  trial  was  or- 
dered because  trial  judge  disagreed  with  jury 
in  their  view  of  facts,  decision  is  not  review- 
able.—Warner  V.  Snook,  172  P.  521. 
«=»I0I9(6)  (Colo.)  Wh^re  the  trial  court  in- 
vestigated a  report  that  an  effort  was  made  to 
bribe  a  Juror  and  took  evidence  in  connection 
therewith  and  on  motion  for  new  trial  found 
that  the  attempted  bribery  did  not  affect  the 
verdict,  such  finding  will  not  be  disturbed  on 
appeal  when  supported  by  abundant  evidence.— 
Harvey  v.  Beard,  172  P.  420. 

(H)  Hsrmleaa  KTrm. 

^=s>l027  (Arte.)  Error  committed  on  trial  with 
reference  to  matters  connected  with  claims 
from  which  no  portion  of  money  adjured  to 
be  paid  by  defendant  in  accounting  la  found  to 
have  arisen,  was  harmless  to  defendant.— 
Costello  V.  Cunningham,  172  F.  664. 
«s»l033(8)  (Cal.)  A  party  is  not  aggrieved  by 
an  amendment  of  a  verdict  which  decreases 
his  liaUlity  and  reduces  the  amount  of  the 

i'odgment  against  him.— Asebez  v.  Bliss,  172 
*.  6ft5. 

^=31037  (Colo.)  Where  action  in  conversion  is 
brought  against  persons  stealing  ore,  and 
against  smelting  company  using  it,  liability  of 
defendants  is  joint  and  several,  and  judgment 
against  one  without  prejudicial  error,  under 
Code  Civ.  Proc.  8  84,  providing  errors  not  af- 
fecting substantial  rights  shall  be  disregarded, 
is  not  affected  by  defective  service  upon  other. 
—American  Smelting  &  Refining  Co.  v.  Hicks, 
172  P.  1055. 

*s>l040(10)  (Cal.App.)  In  acUon  for  unlawful 
detainer  by  plaintiff  doing  business  under  ficti- 
tious name,  that  complaint  was  uncertain  as  to 
whether  rent  was  due  plaintiff  or  company  held 
not  to  prejudice  defendant,  whose  d«uurrer  was 
overruled,  since  compliance  with  Civ.  Code,  ${ 
2466,  2468,  as  to  filing  certificate  by  person  do- 
ing business  under  flctitioos  name  need  not  ap- 
pear on  face  of  complaint, — ^Amundson  v.  Shaf- 
er,  172  P.  173. 

Judgment  will  not  be  reversed  because  trial 
court  erroneously  overruled  demurrer  to  com- 
plaint on  ground  of  uncertainty,  where  substan- 
tial rights  of  defendant  have  not  been  preju- 
diced and  cause  has  been  tried  on  merits. — Id. 

«=»  1 040(11)  (Cal.App,)  Asaumii^  that  plaintirs 
second  and  third  counts  were  uncertain  or  un- 
intelligible in  some  particulars,  overruling  de- 
fendant's demurrer  thereto  would  not  constitute 
ground  for  reversal,  where  by  his  answer  de- 
fendant raised  all  issues  necessary  for  determi- 
nation of  action  upon  merits. — Propliet  t.  Katx- 
enbcrger,  172  P.  775. 

<S=3l046(l)  (Cal.)  In  proceeding  under  Code 
Civ.  Proc.  S  1684,  to  determine  rights  of  per- 
sons claiming  to  be  heirs  or  next  of  kin  in 
which  tile  executors  are  parties,  their  active 
participation  by  offering  evidence  and  object- 
ing to  testimony  held  not  so  far  erroneous  or 

Prejudicial  as  to  authorize  a  revernl. — In  re 
riedman's  Estate,  172  P.  140. 

«»I046(6^  (OklJ  Remarks  of  eonrt  to  coun- 
sel while  instructing  the  jury  are  not  prejudi- 
cial in  the  absence  of  abowing  that  the  verdict 
of  the  jury  was  influenced.— PhilUpB  v.  BlitcfaeU, 
172  P.  85. 

«c»l047(8)  (Kan.)  Judgment  wHI  not  be  re- 
versed for  withdrawal  of  evidence  impeaching 
persons  who  are  neither  parties  nor  witnesses, 
where  evidence  is  on  matter  wholly  coUateraL 
-Berry  v.  Dewey,  172  P.  27. 
4»  1 048(1)  (Or.)  In  action  under  federal  Em- 
ployers' Liability  Act  for  death  of  section  man, 
plaintiff's  examination  of  his  witness  to  show 
that  he  had  been  subpcenaed  by  defendant  and 
had  talked  with  counsel  for  defendant  held  not 
prejudicial  to  defendant.— Stool  t.  Southern 
P*c.  Co.,  172  P.  101. 
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^=>I050(1)  (Utah)  Where  there  was  no  con- 
troversy as  to  the  time  defendant  drove  his 
motor  truck  along  a  road,  a  conclusion  of  a 
witness  that  he  admitted  driTing  it  there  "about 
the  time  of  the  acc^ent"  was  harmless. — 
Barker  v.  Saras.  172  P.  672. 

«»I050QZ)  (Wash.)  In  action  on  a  life  poUcy, 
wherein  it  was  alleged  that  insured  represent- 
ed that  he  bad  never  had  tuberculosis,  admis- 
sion of  evidence  by  the  beneficiary  that  the 
attending  physician  had  never  imparted  to  her 
the  information  that  insured  was  tubercular 
was  harmless  error,  being  negative  evidence 
neither  proving  nor  disproving  any  of  the  is- 
sues—Askey  V.  New  Xork  Life  Ins.  Co.,  172 
P.  887. 

€=>I05I(1)  (Wash.)  In  an  action  on  a  life  in- 
surance policy,  admission  of  evidence  by  the 
wife  of  insured,  who  was  the  beneficiary,  that 
insured  had  told  her  that  the  attending  physi- 
clan  aaid  he  had  stomach  trouble  was  not  prej- 
udicial, where  it  was  otherwise  proven  that  he 
did  suffer  from  such  ailment — Aakey  v.  New 
York  Life  Ins.  Co.,  172  P.  887. 

«s>l053(3)  (Wash.)  When  trial  court,  by  in- 
structions, in  terms  eliminates  from  considera- 
tion specified  improperly  admitted  evidence  of 
special  damages,  or  in  terms  confines  recovery 
to  specific  proper  items  of  damage,  error  in 
admisBion  of  evidence  of  improper  items  is 
cured.— Armstrong  t.  Spokane  International 
Ry.  Co.,  172  P.  57a 

053(4)  (Colo.)  If  there  was  any  error  in 
admitting  an  ordinance  requiring  sounding  of 
gongs  on  street  cars  over  an  objection  that 
there  was  no  evidence  from  which  it  could  be 
inferred  that  the  sounding,  of  the  gong  might 
have  prevented  the  collision,  It  was  cured  by 
an  instruction  given  at  defendant's  regueat 
covering  such  matter.— Denver  Tramway  Co.  v. 
Orbach.  172  P.  1063. 

^»  1053  (4)  (Wash.)  In  action  against  railroad 
for  injuries,  histniction  hcl4  not  to  cure  error 
in  admitting  testimony  of  loss  of  earnings  un- 
supported by  special  pleading. — ^Armstrong  v. 
Spokane  International  By.  Co.,  172  P.  578. 

€=»I056(3)  (Or.)  Where  proof  of  agency  that 
was  wrongfully  excluded  was  insufficient,  if  in- 
troduced,  to  establiih  the  relation,  the  error 
was  harmlesar-^caleB  t.  First  State  Bank,  172 
P.  499. 

«S3)058(2)  (Cel.)  Error  in  excluding  test!* 
mony  is  not  prejudicial,  where  the  witness 
afterwards  gives  substance  of  the  excluded 
testimony.— Nenle  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  172  P.  1105. 

^»  1 058(2)  (Mont.)  Error  in  sustaining  objec- 
tion to  a  question  to  a  witness  was  cured  when 
the  question  was  thereafter  repeated  and  the 
witness  answered. — Boberts  v.  Oechsli,  172  P. 
1037. 

4=at059  (NJki.)  Where  instructions  assume  ex- 
istence or  proof  of  facts  sought  to  be  estab- 
lished by  excluded  evidence,  the  party  obtains 
all  the  benefit  he  could  have  bad  from  its  ad- 
missions, and  any  error  in  its  exclusion  is  ren- 
dered harmless.— Skala  v.  New  York  Life  Ins. 
Co.,  172  P.  1046. 

«=s>l06l(2)  (Utah)  Where  defendant  in  re- 
plevin waived  his  counterclaim  and  tendered 
into  court  the  amount  claimed  by  plaintifi', 
which  plaintiff  accepted,  the  court's  action  in 
dismissmg  the  case  at  the  time,  while  perhaps 
somewhat  unusual  and  irregular,  was  not  prej- 
udidal  error;  there  being  nothing  further  to 
litigate.— Beck  v.  Lee.  172  P.  680. 

4=>i062(2)  (Aris.)  If  substantial  evidence  has 
been  received  on  trial  which  would  sustain 
verdict  for  plaintiffs  finding  defendant  liable 
to  account,  and  court  refused  to  sobmit  evi- 
dence to  jury  for  determinatioii  of  fact,  it 
committed  error  prejudicial  to  plaintiffs.— Gos- 
tello  T.  Cunningham,  172  P.  694. 


«=»I064(1)  (Cai.App.)  In  wife's  action  for  eoB- 
veraion  of  personalty  by  sheriff  under  writ  of 
execution  against  huslrand,  instruction  close 
to  line  between  law  and  fact,  and  somewhat 
confusing,  held  harmless  to  plaintiff.— Jollj  v. 
McCoy,  172  P.  618. 

®=3l064(l)  (Utah)  In  action  for  injuries  dne 
to  sudden  starting  of  train,  where  defendant 
was  unable  to  explain  sudden  starting,  in- 
structing that  Budden  starting  "raises"  infer- 
ence of  negligence  was  reversible  error. — Wil- 
liamson V.  Salt  Lake  &  O.  Ky.  Co.,  172  P.  080. 
^s>l064(4)  (Wash.)  If  it  were  technical  error 
to  instruct  that  one  claiming  fraud  should 
show  the  facts  alleged  by  evidence  "clear,  posi- 
tive and  convincing,"  it  was  not  prejudicial,  on 
the  ground  that  word  "positive"  prevented  the 
jury  from  considering  the  circumBtances  in  the 
case.— Brown  v.  Jamison,  172  P.  853. 
€=>I066  (Utah)  In  action  for  false  imprison- 
ment, where  there  was  no  evidence  indicating 
defendant  was  guilty  of  restraining  plaintiff  by 
personal  violence,  instruction  correctly  defio- 
ing  intentional  restraint,  and  referring  to  re- 
straint by  personal  violence,  was  harmless  to 
defendant.— SaUsbury  v.  Poulson,  172  P.  315. 
•3=»I066  (Utah)  Where  there  was  no  contrib- 
utory negligence,  there  was  no  prejudicial 
error,  if  error,  in  instructing  that,  under  the 
pleadmgs,  the  jury  could  not  take  the  question 
of  contributory  negligence  into  consideration. 
—Barker  v.  Savas,  172  P.  672. 
€=»I070(1)  (CaL)  Where  a  judgment  in  favor 
of  ptaintin  was  necessarily  a  finding  In  favor 
of  a  cross-defendant  and  the  plaintiff  on  a 
cross-complaint,  the  defendant  cannot  complain 
that  the  verdict  did  not  mention  his  cross- 
action.— Asebez  V.  Bliss,  172  P.  596. 
4=s>l07l(5)  (Cal.App,)  An  erroneous  finding 
that  plaintiff  could  have  avoided  coUirion  with 
a  street  car  by  turning  his  tniA  to  the  right 
or  left  was  immaterial,  where  plaintiff  was  neg- 
ligent in  not  having  control  of  the  truck  when 
approaching  the  crossing. — ^Lobbett  &  Dean  v. 
Oakland,  A.  &  E.  Ry.,  172  P.  1123. 
«=>I071(6)  (Cai.App.)  Right  to  have  material 
pleaded  issue  determined  by  finding  of  court  is 
important,  and  failure  to  make  sucli  finding  re- 
sults in  prejudicial  error,  eDtitling  complainiu 
suitor  to  reversal. — Huntington  v.  Vavra,  172  P. 
160. 

(D  Brror  Walked  In  Appellate  Coart. 

«=»I078(5)  (Utah)  Error  in  overruling  motion 
for  new  trial,  if  not  argued.  Is  waived.— Ecelund 
V.  Fayter.  172  P.  313. 

^=>1078(6)  (Mont.)  Where,  on  appeal  from  an 
order  denying  new  trial  no  argument  is  ad- 
vanced challenging  the  justice  or  accuracy  of 
the  verdict,  the  order  will  be  affirmed.— Great 
Falls  Town-Site  Go.  v.  Kowell,  172  P.  321. 

(K)  Sabaeqaeat  Appeals. 

«=»I097(1)  (Obi.)  A  question  decided  by  Su- 
preme Court  on  a  former  appeal  becomes  the 
law  of  the  case  in  all  its  stages,  and  will  not 
ordinarily  be  reversed  on  a  second  appeal  of 
the  same  case  when  the  facts  are  Babatantially 
the  same.— Western  Casualty  &  Guaranty  Ins, 
Co.  V.  Capitol  State  Bank  of  Oklahoma  Oitj, 
172  P.  954. 

®=»10g9(3)  (Ariz.)  Wbere^  on  former  appeal 
in  action  for  accounting  with  respect  to  mining 
claims  held  in  trust,  assigned  claim  was  finally 
adjudicated,  such  claim  viH  not  be  considered 
on  second  appeal.— Costello  v.  Cunningham,  ITS 
P.  004. 

XVn.  BSTERKIMATIOir  AND  DISPO- 
SXnOH  OF  CAUSE. 

(O  ModlBcatloa. 

«»l  151(2)  (Cal.)  Sum  awarded  by  Judgment 
for  particular  item  should  agree  with  alleca- 
<  tions  and  prayer  of  erou-complaint,  and  judg- 
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ment  wfU  be  modified  to  that  extant^Acker- 
man  t.  Schulta,  172  P.  609. 
«»nsi(2)  (Kul)  Where  verdict  and  iudg- 
oient  ia  action  od  polic7  were  for  more  than 
policy  called  for,  judsment  would  be  modified  to 
conform  to  terms  of  policy,  and,  as  modified, 
affirmed.— Taylor  t.  Farmers'  &  Bankers'  life 
Ids.  Co.,  172  P.  S5. 

(D)  RsTcraal. 

«c»ll6^1)  (Okl.)  If  a  demurrer  to  plaintifTa 

eridence  is  wrongfully  Enistained,  the  cause,  on 
appeal,  may  be  remanded  for  new  trial,  or 
judgment  either  rendered  or  directed  as  the 
record  warrants.— Bean  v.  Rumrill,  172  P.  452. 
®=»II70(1)  (Kan.)  Code  provisions  and  rules 
of  court  as  to  presentation  of  appeals  must  be 
read  with  Code.  {  S81,  proving  that  mere 
technical  errors  and  irregularities  not  affecting 
substantial  rights  are  to  be  disregarded,  under 
Code  Civ.  Proc.  §  581  (Gen.  St  191fS,  S  7485).— 
Miller  v,  MiUer,  172  P.  1010. 
4=>tl70(l)  (Okl.)  In  action  for  possession  and 
to  quiet  title  wherein  there  was  a  verdict  for 
plaintiff,  that  error  complained  of  did  not 
probably  result  in  a  miscarriage  of  justice  or 
a  substantial  violation  of  any  constitutional 
or  statutory  right  within  Rev.  Laws  1910,  { 
eOOB.— Linaey  v.  Jefferson,  172  P.  641. 
«8=>l  170(1)  (Wash.)  Where  the  case  was  fully 
tried  and  all  the  facts  put  before  the  court,  it 
cannot  be  sent  back  for  retrial  on  an  objection 
which  ia  wholly  technical,  in  view  of  Bern.  Code 
1915,  8  807,  prohibiting  reversal  for  harmless 
error.— Whitaker  v.  Eliis,  172  P.  881. 
«=9f  170(6)  (Okl.)  To  compel  parties  over  their 
objectiim  to  proceed  to  trial  earlier  than  the  10 
days  after  the  issues  are  made  up,  as  provided 
by  Rev.  Laws  1910,  $  5043,  is  a  denial  of  a 
substantial  right  withm  section  6005  as  to  re- 
versal only  for  substantial  error.— Ham  v.  In- 
terstate Building  &  Loan  Co.,  172  P.  1081. 
<e=9|  170(7)  (Utah)  Although  testimony  of  a 
witness  was  a  conclusion,  it  was  harmless, 
where  .every  fact  with  which  the  witness  was 
acquainted  was  known  to  the  Jury,  and  the 
jury  knew  it  was  a  eonclnslon,  anaer  Comp. 
Laws  1907,  |  3285.— Barker  v.  Savaa,  172  P. 
672. 

170(9)  (Or.)  In  action  on  benefit  certifi- 
cate, inatructioQ  abstractly  correct,  but  partly 
without  support  in  the  evuience,  and  apparent- 
ly not  mialeadiai^,  hi  view  of  Const.  Amend,  art. 
7,  S  8f  authorizing  disregard  of  technical  er- 
rors, would  not  require  a  reversal.— Robinson  v. 
Kaights  and  Ladies  of  Security,  172  P.  116. 
<S=3|I7I{^  (Cal-App.)  Case  will  not  be  re- 
versed for  mere  failure  to  leave  to  jury  bring- 
ing in  of  a  verdict  for  nomiiuU  damages.— 
Holmes  v.  Snow  Hoimtahi  Water  ft  Power  Co., 
172  P.  178. 

i8=>l  175(1)  (Kan.)  Where  trial  court,  on 
granting  new  trial,  set  aside  part  of  special 
findinga  as  without  auppoit  in  evidence,  and 
stated  that  there  was  some  evidence  to  support 
others,  it  did  not  necessarily  approve  other 
findings  so  as  to  justify  Supreme  Court  in  or- 
dering judgment  thereon.— Warner  v.  Snook, 
172  P.  521. 

^=!>\\7G(1)  (Wash.)  Where  judgment  was  ren- 
dered canceling  defendant's  contract  to  remove 
and  pay  for  timber  from  plaintiffs'  land,  he  was 
bound  by  judgment  until  reversed,  and  had  no 
right  to  go  upon  land,  so  that  judgment  being 
reversed  on  appeal,  he  should  have  extension 
of  time  in  which  to  perform.— Colvin  v.  Clark, 
172  P.  214. 

«=:»l  176(1)  (Wash.)  In  action  for  damages 
from  agent's  failure  to  take  security  for  money 
loaned  on  note,  where  he  introduced  no  evi- 
dence, and  failed  to  meet  burden  placed  upon 
him  by  law,  judgment  againot  bira  for  nominal 
damages  only  would  be  reversed,  end  cause 


remanded  for  Judgment  for  amount  of  note, 
with  interest  and  costs,— Green  v.  Bouton,  172 
P.  676. 

176(3)  (Kan.)  Under  Code  Civ.  Proc.  {  581 
(Gen.  St.  1916,  {  7485),  where  all  the  control- 
ling facta  to  determine  a  liabUity  are  estab- 
lished,  and  defense  wholly  fails,  a  new  trial 
is  unnecessary,  and  final  Judgment  on  the  lia- 
bility ahould  be  ordered.— Great  Western  Mfg. 
Co.  V.  Porter,  172  P.  1018. 

(F)  Manibite  aad  Proceedlnss  tm  Lower 
Court. 

®=3|  188  (GaLApp.)  The  appellate  court  has  in- 
herent power  to  grant  application  for  stay  of 
issuance  and  transmission  of  remittitur  in 
order  to  permit  application  to  Supreme  Court 
of  the  United  States  for  certiorari,  where  a 
jurisdictional  question  is  involved. — Reynolds 
V.  E.  Clemens  Horst  Co.,  172  P.  623. 

Where  there  is  gronnd  on  which  the  United 
States  Supreme  Court  might  Issue  a  writ  of 
certiorari  to  review  a  state  court  decision, 
though  there  is  some  doubt,  stay  of  issuance 
and  transmission  of  remitatur  to  the  trial 
court  pending  application  for  auch  writ  wHl  be 
granted,  where  no  prejudice  will  result,  and 
otherwise  irreparable  injury  might  be  done. 
— ^Id. 

$=9 1 207(1)  (Wash.)  Since,  after  an  appeal  and 
remittitur,  superior  court  has  no  power  to  en- 
ter any  other  judgment  than  that  directed  by 
the  appellate  court,  it  has  no  power  to  render 
judgment  against  sureties  on  a  supersedeas 
bond  where  the  Supreme  Court,  in  directing 
judgment,  does  not  provide  therefor.- Empson 
▼.Fortune,  172  P.  873. 

XmX.  UABILITIES  OM  BOIfDS  AMD 
UNDERTAKINGS. 

«=3l232  (Okl.)  Surety  on  redelivery  bond  in 
replevin,  as  well  as  sureties  on  supersedeas 
bond  and  bonds  for  stay  of  execution  given  on 
appeal,  judgment  having  gone  against  defend- 
ant, are  all  liable  to  plaintiff  in  replevin.- 
Southwestern  Surety  Ina.  Co.  v.  King,  172 
1'.  74. 

«s»l232  (Wash.)  In  view  of  Rem.  Code  1816, 
I  1722,  notwitbstauding  reversal  by  Sapreme 
Court  of  judgment  for  respondents,  sureties  on 
supersedeas  bond  were  liable  thereon  where 
judgment  for  respondents  was  ordered  render- 
ed vr  trial  court.— fiJmp«>n  t.  Fortone,  172  P. 
878. 

<S=>I234(1)  (Wash.)  A  supersedeas  bond,  not 
expressed  as  joint  or  several,  providing  tlint 
the  principal  and  "K.  and  F.,  sureties,  are  held 
and  firmly  bound  unto  defendants,"  was  joint 
and  several.— Hmpson  t.  Fortune,  172  P.  873. 
€=»I236  (WashJ  Under  Rem.  Code  1015,  { 
1730,  relating  to  rendering  of  judgment  against 
sureties  on  supersedeas  bond  by  the  Supreme 
Court,  that  court  has  no  power  to  render  such 
judgment  except  when  it  affirms  judgment  of 
superior  court  for  payment  of  wbieh  bond  was 
given.— Empson  v.  Fortune,  172  P.  878. 
^1239  (Wash.)  Whatever  statutory  right  a 
successful  party  upon  appeal  may  have  to  a 
summary  judgment  ajcainst  sureties  on  a  super- 
sedeas bond  is  mere^  cumulative  of  the  com- 
mon-law remedy  and  does  not  affect  his  right 
to  maintain  an  independent  action  on  the  bond 
in  lieu  thereof.— Empson  t.  Fortune,  172  P. 
873. 

®=5l244  (Wash.)  The  assignment  of  a  judg- 
ment by  the  judgment  creditor  carries  with  it 
the  right  to  sue  upon  the  appeal  bond,  even 
though  the  assignment  is  made  and  filed  be- 
fore the  bond  is  executed.— Wright  T.  Seattle 
Grocery  Co.,  172  P.  84S. 

APPEARANCE. 

See  Appeal  and  Eh-ror.  ^=s>517. 
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APPOINTMENT. 

See  Gorporations,  ^=>553. 

APPROPRIATION. 

See  Waters  and  Water  Courses,  «s»133-162. 

ARBITRATION  AND  AWARD. 

See  Reference. 

m.  AWAAD. 

^s»64  (Kan.)  An  arbitrator  is  the  agent  of 
both  parties  coQcerned,  and.  where  he  proceeds 
as  if  he  was  the  special  agent  of  one,  his  de- 
cision is  not  binding,  however  honest  his  mo- 
tives.—Lantry  ContractiDg  Co.  y.  Atchison,  T. 
&  S.  F.  Ry,  Co.,  172  P.  527. 
«=368  (Cal.)  Where  arbitration  for  adjus^ 
ment  of  partnership  accounts  was  for  the 
benefit  of  botii  parties,  their  acceptance  of  the 
award  and  a  part  payment  thereunder  to  one 
of  them  constituted  waiver  of  an7  irregulari- 
ties In  the  award.— Ramish  v.  Marsh,  172  P. 
1100. 

ARCHITECTS. 

See  Evidence,  4=9006. 

ARGUMENTATIVE  INSTRUCTIONS. 

See  Criminal  Law,  ^=»S07. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  <8=>71S-780,  779, 1037, 1056, 
1171 ;  Trial,  «=>129. 

ARMY  AND  NAVY. 

Sea  Elections,  ^sO. 

ARREST. 

See  Bail ;  S^&lse  Imprisonment ;  Homicide, 
111. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  «s»9T4. 

ARSON. 

«=»I2  (Wash.)  One  accused  of  setting  fire  to 
a  building  in  the  nighttime  while  more  than 
one  person  was  in  such  building,  if  guilty,  was 

SiiltT  of  arson  -in  the  first  degree.— State 
arphy,  172  P.  644. 

ASSAULT  AND  BATTERY. 

See  Homicide,  ^s>3Sl, 

ASSESSMENT. 

See  Damages,  ^=>216;  Eminent  Domain,  9=9 
221-223. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «=»728-763,  750. 

ASSIGNMENTS. 

See  Bills  and  Notes,  «»316-S1$;  Corpora- 
tions, «=»123;  Covenants,  4=357-69 ;  Fraud- 
ulent-CfHiTeyances;  Judgment,  4=:>683;  Land- 
lord and  Tenant,  4s>57;  Beceivera,  ^»144. 

I.  REQUISITES  AND  TAI.IDITY. 

<A)  Property,  Bstates,  and  Riffltta  Asststii- 

ablc. 

^=»I8  (Wash.)  Notwithstanding  general  rule 
against  assignability  of  insurance  contracts, 
held,  that  rights  of  surety  compatiy  under  in- 
demnity bond  were  assignable.- Island  Gun 
Club  V.  National  Surety  Co.,  172  P.  200. 


(B)  Hod*  ud  Suflelenor  •<  Aul«MM*Mt. 

<£=>48  (Or.)  A  written  order  by  a  contractor 
to  a  county  to  pay  a  bank  money  due  on  a 
monthly  estimate  of  work  done  and  "all  re- 
tained percentage"  was  an  equitable  asugnment 
of  the  designated  money.— Wasco  County  v. 
New  England  Equitable  Ins.  Co.,  172  P.  126. 
«=950(1)  (Wash.)  Assignment  to  bank,  by 
contractor  with  city  for  street  improvement, 
of  all  moneys  which  shall  become  payable  to 
him  under  contract,  expressly  aubject  to  daims 
for  labor  and  materials,  is  not  appropriation  of 
fund,  which  does  not  take  place  until  actual 

Sayment  to  bank,  and  then  only  pro  tanto. — 
ationai  Surety  Co.  v.  American  Savings  Bank 
&  Trust  Co.,  172  P.  204. 

^=^58  (Kan.)  Written  order  by  employ^  to  his 
employer  to  pay  creditor  out  of  salary  account 
of  employ^  did  not  create  liability  against  em- 
ployer, unless  it  agreed  to  make  payment.— 
Emerson-Brantingham  Co.  v.  I^ons,  172  P.  513. 

n.  OPERATIOIT  AKD  EFFECT. 

4=974  (Wash.)  City's  payments  to  bank  under 

assignment  of  contractor  for  street  improve- 
ment, such  payments  being  without  notice  of 
labor  or  material  claims,  and  before  contrac- 
tor's default,  held  to  pass  absolute  title  to 
money  to  rank  under  assignment. — National 
Surebr  Co.  v.  American  ^vings  Bank  &  Trust 
Co.,  172  P.  264. 

IV.  ACTIONS. 

$=9ll9  (Cal.App.)  A  mere  assignment  for  col* 
lection,  when  sufficient  in  form  to  yest  the 
legal  title  in  the  assignee,  authorizes  him  to 

{rosecute  the  action. — Ingle  Mfg.  Co.  v.  Scales 
72  P.  169. 

Where  claim  is  assigned  for  the  purpose  of 
including  it  in  suit  by  assignee  on  other  de- 
mands, so  as  to  avoid  separate  action,  title 
passes,  and  assignee  may  maintain  the  action. 
-Id. 

«=s>l2l  (Wash.)  In  view  of  Rem.  Code  191S, 
§  191,  permitting  an  assignee  to  maintain  ac^ 
tion  notwithstanding  the  assignor  may  retain 
an  interest,  where  executor  assigned  daim 
against  estate  to  third  perstm,  the  assignee 
could  sue  the  estate  therecm,  though  the  as- 
signment was  colorable  and  the  executor  was 
the  real  party  in  interest.— Olsen  r.  Bagan, 
172  P.  1173. 

^126  (CaLApp.)  The  plea  of  ultra  vires,  as 
applied  to  plaintiff's  right  to  receive  an  assign- 
ment of  the  assignor's  interest  in  the  contract 
sued  upon,  is  not  available  to  the  defendant 
who  owes  the  debt— Ingle  Ufg.  Co.  t.  Scales, 
172  P.  189. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

U.  OOKSTRVCTION  Aim  OPBRATIOIT 

IN  OENERAIh 

(S=3|84  (Wash.)  By  an  assignment  for  benefit 
of  creditors  under  which  the  assignee  takes 
possession  of  the  assignor's  proper^,  the  gen- 
eral  creditors  acquire,  not  merely  a  lien,  but 
at  least  an  equitable  title  and  ownership.— 
Eeyes  v.  Sabin,  172  P.  835. 

IV.  ADMnnSTBATlON  OF  AMXCHIED 
ESTATE. 

(3=>228  (Wash.)  Where  assignee  for  benefit  of 
creditors  took  possession  of  debtors'  stock  of 
goods  which,  unknown  to  him  or  general  credi- 
tors, was  covered  by  prior  <^ttel  mortgage 
to  secure  creditors,  who  bad  an  understanding 
with  mortgagors  that  they  should  remain  in 
possession  and  continue  their  business,  but  no 
understanding  that  any  part  of  proceeds  from 
boshieBfl  should  be  retBined  fox  ai^calion  op- 
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OD  mortsege  debt,  assignee  could  aesert  ia- 
Talidlty  of  the  mortgage  as  representative  of 
feneral  creditors— Keyes  v.  Sabin,  172  P.  835. 

T.  BIOHTS  AND  REMEDIES  OF 
OBBDITOBS. 
(A)  Is  Atd  of  A«al«n*ent. 

«»295(8)  (CaLApp.)  Where  plaintiff  and  de- 
fendant, creditors,  made  agreement  with  debt- 
or whereby  debtor  assigned  his  business  to  de- 
fendant, in  trust  for  benefit  of  all  creditors, 
defendant,  in  action  by  plaintiff  for  breach 
of  sach"  agreement,  was,  notwithstanding  such 
action  purported  to  be  one  at  law  for  dam- 
ages, entitled  not  only  to  accounting,  but  to 
adjudication  of  rights  of  all  creditoi-s,  to  pro- 
tect defendant  from  any  actions  br  other  cred- 
itors.—A.  P.  Hotalfne  &  Co.  t.  Hamilton,  172 
P.  393. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated. 

ASSUMPTION  OF  RISK. 

See  Master  and  Serrant,  •$s»208-219,  268. 

ATTACHMENT. 

See  Execution;  Gamisbment;  Homestead. 

XI.  WROK6FTTI.  ATTACHMENT. 

<=3374  (Old.)  In  a  salt  for  damages  for  the 
wrongful  retention  of  pro^er^  levied  on  un- 
der an  order  of  attachment  after  the  order 
had  been  dissolved,  evidence  held  sufficient  to 
support  a  verdict  and  judgment  for  plaintiff. — 
James  McCord  Co.  v.  Johnson  Grocery  Co.,  172 
P.  438. 

ATTESTATION. 

See  WUIs.  «»119.  144. 

ATTORNEY  AND  CLIENT. 

See  Constitutional  Law,  ^52,  62,  70,  74,  275; 
Continuance,  $=»20;  Statutes,  <3=>64 ; 
Threats,  ^7;   Trial,  <g=3l29;  Witnesses, 

«S321i>. 

I.  THE  OFFICE  OF  ATTORNEY. 
(A)  AdmlMtOK  to  Practice. 

(Wash.)  Supreme  Court  ia  only  court  en- 
titled to  admit  and  enroll  attorneys.— In  r« 
Broen,  172  P.  1152. 

(C)  Saitp«B«loM  and  DUbaratMt. 

®=336(1)  (Wash.)  Inherent  power  of  Supreme 
Court  to  admit  attorneys  at  law  to  practice 
necessarily  includes  power  to  disbar. — In  re 
Bruen,  172  P.  1152. 

Laws  1917,  c.  115,  as  to  disbarment,  is 
In  all  respects  constitutional,  except  provi- 
sion for  final  order  or  judgment  of  disbarment 
by  board  of  law  examiners.- Id. 
^=339  (Cal.App.)  Conduct  of  attorney  in  pub. 
lishing  in  newspapers  advertisement  reading, 
with  his  name:  "Attorneys.  •  •  •  Divorce, 
Probate,  and  Criminal  Law  My  Specialties. 
Notary  Pnblir.  Consultation  Free"— was  in  vi- 
olation of  Pen.  Code,  g  150a,  making  a  misde- 
meanor advertising  to  procure  divorce,  etc.— 
In  re  Biaggi.  172  P.  1130. 
«=»40  (CaLApp.)  District  Court  of  Appeal  held 
justified  in  revoking  order  admitting  to  practice 
attorney  who  when  he  applied  failed  to  ap- 

Erise  court  he  bad  previously  applied  to  another 
►istrict  Court  of  Appeal  to  be  admitted  and 
had  withdrawn  application  on  objections  by  bar 
association.— In  re  Wells,  172  P.  93. 


^:»44(1>  (Mont.)  Where  an  attorney  settled  a 
claim  in  full,  but  gave  pert  of  the  money  back, 
netting  less  than  he  was  authorized  to  settle 
for,  hiding  the  true  settlement  from  his  client, 
he  will  be  disbarred.- In  re  Waddell,  172  P. 
1036. 

«=»44(2)  (Mont.)  Where  an  attorney  fails 
without  reason  to  tarn  over  to  his  client  mon< 
e;  collected  for  months  after  collection,  he 
will  be  dtebarred.- In  re  WaddeU,  172  P.  1036. 
<S=353(2)  (Mont.)  Evidence  held  to  show  that 
an  attorney  was  employed  by  a  client,  and  aft- 
er discharge  from  the  case  for  inexcusable  de- 
lay appeared  for  the  adverse  party  without  re- 
turning expense  money  to  the  first  client,  re- 
quiring that  he  be  disbarred.- In  re  Waddell, 
172  P.  1036. 

®»54  (Cal-App.)  SMndings  are  not  required 
in  proceedings  for  disbarment  of  attorney,  but 
they  are  not  prohibited.— In  re  Biaggi,  172  P. 
1180. 

^»56  (CaI.App.)  Part  of  trial  court's  order 
of  suspension  of  attorney,  requiring  bia  dis- 
barment at  end  of  two  years  at  another  hear- 
ing, probably  before  another  judge,  on  other 
evidence  of  additional  conduct  invtdvlng  moral 
turpitude,  held  improper,  as  attempt  to  pre- 
judge matters  not  before  court  when  order  was 
mode.— In  re  Biaggi,  172  P.  1130. 

Where  latter  part  of  order  suspending  at. 
tomey  from  practice,  with  privilege  to  apply 
for  reinstatement,  which  was  invalid  as  attempt 
to  prejudge  him  on  evidence  of  additional  con- 
duct  involving  moral  turpitude,  could  be  sepa- 
rated from  first  part  of  order,  which  was  cer- 
tain, and  met  all  requirements  of  final  judg* 
ment,  it  might  be  disregarded  as  surplusage. 

— id. 

^=357  (CaLApp.)  ^ce,  although  findings  are 
not  required  In  proceemngs  for  disbarm«it  oC 
attorney,  they  are  not  prohibited,  and,  when 
present,  they  are  properly  part  of  record, 
which  appellate  court  may  review.- In  le  Biag- 
gi, 172  P.  1180. 

n.  lUBTAimit  AMD  AUTBOBXTT. 

«=»75(1)  (CalApp.)  Code  Civ.  Proc.  S  286,  re- 
quiring party  wntwe  attorney  withdraws,  be- 
fore further  proceedings  are  had  against  him 
to  be  required  in  writing  to  appoint  another  at- 
torney or  appear  in  person,  does  not  apply 
when  client  serves  notice  that  he  appears  in 

Berson,  since  giving  notice  would  be  futile.— 
nwin  V.  Barstow-San  Antonio  Oil  Co.,  172 
P.  622. 

®»I04  (Wash.)  An  attorney  drawing  chattel 
mortgage  which  constituted  an  unlawful  pref- 
erence held  not  the  mortgagee's  agent,  so  as  to 
impute  to  him  knowledge  that  the  transac- 
tion constituted  a  fraudulent  preference.— 
Florepce  v.  De  Beaumont,  172  P.  340. 

The  knowledge  of  an  attorney  that  a  chattel 
mortgage  taken  constituted  an  unlawful  pref- 
erence cannot  be  imputed  to  the  mortgagee 
when  it  had  been  willfully^  concealed  by  the  at- 
torney, who,  while  nomioally  acting  as  the 
mortgagee's  attorney)  was  really  representing 
the  fraudulent  mor^agor.— Id. 

IV.  COMPEirSATION  AND  ilEN  OF 
ATTORNEY. 
(A)  Feca  and  Other  JFLcmnncratlan. 

«=3f66(3)  (Or.)  In  action  for  attorney's  fees 
paid  for  services  rendered  on  behalf  of  plain- 
tiff corporation  in  defending  suit  to  foreclose 
attorney's  lien,  for  which  defendants  were 
liable,  charge  of  $775  held,  under  evidence,  not 
excessive.- Montana  Coal  &  Iron  Co.  v.  Hos- 
kins.  172  P.  11& 

(B)  LiM. 

<(=»I82(1)  (Okl.)  An  attorney  has  a  general 
possessory  or  retaining  Hen  on  property  or 
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money  of  his  client  In  fais  hands  for  Us  feci, 
etc.,  which  lien  is  not  lost  wbile  the  money  ia 
still  under  <»ntrol  of  attorney't  agent.— Amer- 
ican Nat  Bulk  of  Stiffler.  t.  Vunk,  172  P. 

AUTHORITY. 

See  Prindpal  and  A«ent,  ^»e»-136,  178. 

AUTOMOBILES. 

See  Bailment,  «=»18;  Carriers.  «=>235,  321; 
Damages,  t^lBl:  Evidence.  «=»68.  471; 
Highways,  «=»173.  184;  Intoxicating  Liq- 
uors, 4=»24G;  Licenses ;  Master  and  Serv- 
ant, 330 ;  Municipal  Corporations, 
705;  Negligence,  •8=»93;  Railroads.  ^348; 
Trial,  <g=»253. 

AWARD. 

See  Arbitration  and  Award,  «=»64.  68. 

BAIL 

See  Certiorari,  ^sS. 

H.  IN  OBOflNAI.  PRO8E0UTIONS. 

<t=377(l)  (Mont.)  Since  the  Code  contains  no 
other  provisions  regarding  forfeiture  of  bail 
bonds  and  proceedings  for  collection  of  penal- 
ties than  Rev.  Codes,  SI  9467-9473,  those  alone 
define  the  court's  power,  and  are  the  exclusive 
guide  as  to  mode  of  exercising  it,— State  v. 
District  Court  of  Fourteenth  Judicial  District 
in  and  for  Wheatland  County,  172  P.  540. 
4=380  (Colo.)  The  surety  upon  a  bail  bond  is 
entitled  to  discharge  from  lability  if  he  sur- 
renders the  principal,  the  defendant  in  the  crtm< 
inal  case,  before  judgment  is  rendered  in  an 
action  on  the  bond.— Scott  v.  People,  172  P.  9. 
«=»82  (Mont.)  Under  Bev.  Codes.  $i  9468. 
9471,  authorizing  summary  jadgment  of  for- 
feiture of  bail  bond,  and  auuioming  proceed- 
ings to  be  taken  to  recover  judgment  against 
the  sureties,  the  court  is  wholly  without  power 
to  render  Jadgment  summarily  against  sure- 
ties on  bail  bonda.--State  v.  IHstrfct  Court  of 
Fourteenth  Judicial  District  in  and  for  Wheat- 
land County.  172  P.  540. 
4=»93  (Colo.)  In  action  against  surety  upon 
bail  bond,  a  finding  of  the  issues  for  plaintiff 
staying  judgment  until  final  disposition  of  mo- 
tion for  a  new  trial  was  not  a  "judgment," 
within  Mills'  Ann.  St.  1912,  S  2075  (Rev.  St. 
1008.  S  1948).  authorizing  surrerdcr  of  prin- 
cipal before  judgment,  or  within  Mills'  Ann. 
Code,  a  221.  dafixung  jadgment— Scott  t.  Peo- 
ple, 172  P.  9. 

BAILMENT. 

See  Carriers,  ^>42, 168;  Depositaries;  Pledg- 
es; Warehousemen. 

®=>I8(3)  (CalApp.)  Under  Civ.  Code,  H 
.3049,  3051,  providing  for  liens  on  personal 
property,  where  machine  company  repairs  a 
dredger  and  constructs  new  parts  therefor, 
its  lien  for  repair  charges  and  price  of  new 
parts  is  dependent  upon  company  retaining 
possession  of  the  dredger. — Union  Mach.  Co. 
V.  Chicago  Bonding  &  Surety  Co.,  172  P.  1113. 
•s9l8(Cn  (Wash.)  Where  one  who  claimed  lien 
for  work  on  taxicab  widch  had  been  confiscated 
by  plaintiff  city  proceeded  to  foreclose  lien  by 
notice  of  sale  under  Bern.  Code  1915,  ^8  1104- 
110^.  and  defendant  sheriff  seized  taxicab  and 
sold  It  hi.  authority  of  foreclosure  proceeding, 
^Intiff,  which  did  not  contest  foreclosure, 
coidd  not  maintain  replevin  against  sheriff.— 
City  of  Everett  t.  UcCulloeb,  172  P.  863. 

BANKRUPTCY. 

See  Assignments  (or  Benefit  of  Creditors; 
Mechai£s'  liens,  ^260l 


m.  ASnOHMEirT,  ADMnnSTBATI01V» 
AMD  OIST&IBUTION  OF  BAMK- 
BVPT'S  ESTATE. 
(C)  PretercBceif  snd  TranaferM  by  Baak- 
v«pt.  ftBd  AttiMbm«nts  mmd. 
Other  Lieu. 

«=»I65(2)  (Wash.)  Where  only  right  whi<4 
leasee  bad  in  machinery  installed  by  him  in 
building  leased  was  to  use  same  subject  to  pay- 
ment of  rent,  surrender  of  possession  of  leased 
premises,  together  with  such  machinery,  after 
default,  within  four  months  prior  to  bankrupt- 
cy of  lessee,  did  not  constitilte  a  preference 
of  lessor  as  creditor.— HlUa  v.  C.  D.  Stimson 
Co..  172  P.  1181. 

«=»I84(2)  (Wash.)  Where  title  to  premises 
was  of  record  and  stood  in  name  of  lessor,  it 
was  not  necessary,  so  far  as  creditors  of  les. 
see  which  subsequently  became  bankrupt  wer« 
concerned,  to  record  lease  whidi  provided  that 
title  to  machinery  installed  by  lessee  should 
immediately  vest  in  lessor.— Hills  v.  O.  D.  Stim- 
son  Co.,  ira  P.  1181. 

Agreement  modifying  lease,  so  that,  upon 
failure  of  lessee  to  pay  rent,  lessor  might  take 
immediate  possession,  subject  to  redemption 
by  lessee,  Mid  not  a  chattel  mortgage  on  ma- 
chinery installed  by  lessee,  ao  timt  it  was  not 
necessary  for  lessor  to  record  it,  so  Ult  as 
subsequent  bankruptcy  of  lessee  was  concerned. 
— Id, 

«=:»2I4  (Mont.)  Where  a  trustee  In  bankrupt- 
cy has  sold  certain  property  belonging  to  the 
bankrupt  subject  to  an  attachment  lien,  a 
judgment  in  the  attachment  suit  against  such 
property  cannot  be  complained  of  by  the  bank- 
rupt.— Strong  V.  Butte  Central  &  Boston  Cop- 
per Corp.,  172  P.  1033. 

(F)    QlalinB  Ac«ln*t  ud  Dlatrlbatloa  of 

«=»350  (Wash.)  Rem.  Code  1915,  i  1153,  pro- 
viding that  receiver  or  assignee  pay  all  daims 
for  which  lien  could  be  filed,  does  not  appbr  to 
trustee  in  bankruptcy.— McDennott  v.  Tolt 
Land  Co.,  172  P.  207. 

BANKS  AND  BANKING. 

See  Evidence,  «=»244. 

X.  OOHTBOI.  AND  REGtTIJkTION  XX 
OENERAI.. 

4=320  (Wash.)  An  information  held  to  charge 
an  offense  under  that  part  of  Rem.  Code  1915, 
I  3314,  relating  to  knowingly  subscribing  to 
false  papers,  for  which  accused  vras  tried  and 
convicted,  so  that  he  could  not  claim  he  was 
charged  with  .one  offense  and  found  guilty  of 
another,  on  the  theory  that  he  was  charged 
with  another  crime  under  asottier  portion  of 
the  section.— State  v.  Pierson,  172  P.  236. 

The  false  paper  mentioned  in  Rem.  Code 
1915,  8  3314,  defining  the  offense  of  subscrib- 
ing to  false  papers  to  deceive  bank  examiners, 
refers  to  a  paper,  duly  subscribed,  containing 
an  untrue  statement  in  the  body  thereof.— Id. 

Evidence  held  to  support  a  conviction,  under 
Rem.  Code  1915,  {  3314,  of  knowingly  sub- 
scribing to  a  false  paper  with  Intent  to  deceive 
the  state  bank  examiner. — Id. 

n.  BANKING  GORPOBATIOMS  AND 
ASSOCIATIONS. 

(A)  Incorporation,  Omnlsatlon.  Kad  In- 
cident* of  ElxIateMce. 

<S==>23  (Okl.)  Amended  articles  of  incorporation 
may  be  Sled  by  directors  and  officers  of  bank- 
ing corporation  under  Rev.  Laws  1910,  f  1225, 
and  amended  charter  issued  relates  ba*^  to  and 
forms  a  part  of  original  articles  of  incorpora- 
tion.—Western  Casualty  &  Guaranty  Ins.  Co.  t. 
Capitol  State  Bank  of  Oklahoma  City.  172  P. 
9S4. 

Where  insolvent  state  bank  waa  taken  over 
by  bank  commissioner  who  sold  part  f»f  its  a>> 
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sets  to  purchaaen  who  obtained  a  banking  char- 
ter under  a  different  name,  there  was  no  amend- 
ment to  artidea  of  ineosporation  of  insolTent 
bank  wiQiIn  Ber.  Lawa  ICOO,  {  1226.— Id. 

(B)  Capital,  Stock,  and  DlTtdends. 

*=>40  (Cal.)  Escrow  ioAtmctions  to  return 
unpaid  for  bank  stock  to  vendors  at  the  end  of 
six  months,  held  not  iaconslatent  with  pasBine 
of  title  to  vendees  under  an  agreement  that,  if 
the  stock  was  not  paid  for  in  sU  montlis,  the 
vendors  had  the  option  of  rescinding  or  suing 
for  the  purchase  price. — Hughes  Mfg.  &  Lum- 
ber Co.  V.  Elliott,  172  P.  584. 

Where  purchaser  of  bank  stock  held  in  es- 
crow till  payment  of  price  agreed  to  accept 
Bubstituted  stock  which  the  bank  took  in  ex- 
change for  its  stock,  purchaser  was  liable  for 
price  of  either  the  bank  stock  or  its  eguiva- 
lent,  where  there  was  a  doubt  as  to  validity 
of  exchange  of  bank  stock;  the  bank  commifl- 
flioner  disapproving  the  exchange.— Id. 

(KD  XasolTeMer'   Mad  DlwMlatlM. 

«=>63i/2  (Wash.)  Where  funds  were  deposited 
in  a  baok  by  a  county  clerk  in  an  ordinary 
checking  account,  the  bank  examiner,  while  in 
charge  of  the  bank.  Investigate  ita  aolvency, 
could  not  appropriate  collaterals  to  secure  such 
account,  regardless  of  good  or  bad  faith;  such 
appropriation  constituting  an  unlawful  pref- 
erence.—Kiea  V.  Wilkinson,  172  P.  351. 
<S=>65  (Okl.)  An  insolvent  bank  may  be  re- 
organized by  the  stockholders  on  compliance 
with  Rev.  Laws  1010,  f  306,  aud  not  otherwise. 
—Western  Casualty  &  Guaranty  Ins.  Co,  v. 
Capitol  State  Bank  of  OUaboma  City,  172  P. 
954. 

Where  insolvent  state  bank  was  taken  over 
b;  bank  commissioner,  who  sold  part  of  its 
assets  to  purchasers  who  obtained  banking 
charter  under  different  name,  there  was  no 
reorganiiation  within  Rev.  lawa  1910,  I  806. 
—Id. 

«»77(6)  (Wash.)  In  an  action  by  a  receiver  of 
an  insolvent  bank  against  a  denositor  to  recov- 
er a  preference,  a  complaint  which  failed  to 
allege  the  amount  of  claims  filed  and  the  val- 
ue of  the  assets,  so  that  necessity  of  setting 
aside  preference  and  determining  depositor's 
liability  could  be  adjudicated,  was  fatally  de- 
fective—Kies  V.  Wilkinson,  172  P.  351. 
€=>80(7)  (Wash.)  Funds  deposited  by  the  coun- 
ty clerk  ia  a  bank  in  an  ordinary  checking  ac- 
count under  his  name  aa  county  clerk  constl- 
tnte,  in  the  absence  of  statute,  a  general,  and 
not  a  special,  deposit.— Kies  v.  Wilkinson,  172 
P.  351. 

Fund  deposited  in  a  bank  by  a  coanty  clerk 
aabjcct  to  check  held  not  a  wrongful  or  unlaw- 
ful deposit  exempting  it  from  being  iocliided 
in  the  assets  available  for  payment  of  creditors 
generally,  on  insolvency  of  the  bank. — Id. 

A  deposit  of  funds  in  a  baok  by  a  county 
clerk  in  his  own  name  as  soch  subject  to  check 
and  without  any  understuiding  that  it  should 
be  treated  as  a  special  fund  was  not  a  public  or 
trust  deposit.— Id. 

lU.  FUNOTIOHS  AND  DEAIJN08. 

<aj  Reprsscntatlon  of  Bank  br  OSeera 
and  AirentB* 

«s»l06  (Or.)  President  of  bank  may  as  indi- 
vidual borrow  money  for  his  private  account 
from  depositor  in  bank;  dealing  with  one  who 
la  preaideut  of  baok  not  necessarily  making  bis 
acts  those  of  bank.— Hainea  v.  First  Nat  Bank, 
17a  P.  .'105. 

^116(2)  (Arit.)  That  the  agent  of  a  bank 
discounting  a  not«  knew  that  the  payee  of  the 
note  did  not  have  sufficient  money  in  bank  to 
erect  ti  building  held  inanfBclent  to  charge  the 
bank  with  knowledge  that  collateral  notes  taken 


by  the  bank  were  obtained  by  such  payee  on 
fraudulent  representations  that  it  bad  sufficient 
fonda  for  such  purpose.— BUis  t.  First  Nat 
Bank.  172  P.  281. 

(C)  Deposits. 

€»I27  (Colo.)  Where  a  bank  credits  a  check 
drawn  on  itself  to  person  presenting  it  on  the 
strength  of  a  check  payable  to  drawer  of 
former  check  and  deposited  simultaneously 
therewith,  if  payment  was  stopped  on  the  lat- 
ter check,  the  bank  has  the  right  to  recharge 
former  check  to  person  to  whom  It  had  been 
credited.— Snyder  v.  Hamilton  Nat  Bank,  172 
P.  lOtiS. 

Where  such  depositor,  upon  stoppage  of  pay- 
ment, gives  his  note  for  amount  of  bank's  loss, 
the  check  will  be  construed  to  have  been  ac- 
cepted upon  understanding  that  check  on  the 
other  bank  would  be  paid.— Id. 
4=3l34(l)  (Ariz.)  Bank  and  depositor  could 
validly  agree,  aa  consideratloa  for  further 
credit  to  depositor,  that  bank  might  apply  all 
fnnda  from  wliatever  source  received  to  de- 
positor's account  to  satisfaction  of  indebted- 
ness due  or  to  become  dae  from  depositor. — P. 
Pasteoe  &  Co.  v.  First  Nat  Bank,  172  P.  658. 
^s»l44  (Mont)  Where  demand  note  was  pay- 
able at  bank  to  which  plaintiff  indorsee  sent 
it  for  Collection,  negligence  of  such  bank  in 
failing  to  charge  note  to  account  of  defendant 
makers  when  Uiey  had  funds  to  meet  it  cannot 
be  imputed  to  plaintiff  In  view  of  Bev.  Codes, 
S  6986.— United  States  Nat  Bank  of  Red  Lodge 
V.  Shupak,  172  P.  324. 

*=»I54(5)  (Okl.l  Where,  in  action  to  recover 
deposita,  bank  alleged  that  if  check  had  been 
raised  such  alteration  was  made  possible  by 
negligent  manner  in  whidi  plaintiif  oude  it, 
plaintiff  was  entitied  to  testify  as  to  altera- 
tion, as  against  objection  that  pleadings  did 
not  put  in  issue  the  amount  of  check. — First 
Nat.  Bank  v.  Ketchum,  172  P.  81. 
|3==>I54(6)  (Okl.)  In  action  by  depositor 
against  bank  to  recover  balance  due,  where 
bank  pleads  payment  it  has  burden  of  showing 
that  money  wa«  mid  out  on  checks  drawn  ter 
depositor.- First  Nat  Bank  v.  Ketohum,  172 
P.  81. 

€=3 1 54(7)  (Or.)  Statement,  by  depositor  in 
bank,  that  be  had  loaned  his  money  to  its  pres- 
ident, is  competent  evidence  for  bank  that  he 
had  withdrawn  his  money  from  bank. — ^Haines 
V.  First  Nat.  Bank,  172  P.  505. 
•S=9lM(8)  (Colo.)  In  an  action  against  a  haxik 
to  recover  amount  on  deposit,  evidence  Ketd  anf- 
ficleot  to  sustain  finding  that  a  check  was 
credited  to  plaintiff  upon  the  assumption  that 
a  check  deposited  at  same  time  would  be  paid. 
—Snyder  v.  Hamilton  Nat  Bank,  172  P.  1060. 
<g=>l54(8)  (Okl.)  A  deposit  slip  issued  by  a 
bank  is  only  prima  facie  evidence  that  it  re- 
ceived amount  of  deposit  on  date  shown  by  slip. 
—American  Nat  Bank  of  Stigler  v.  Funk,  172 
P.  1078. 

Evidence  held  to  show  that  the  bank  deposit 
made  by  a  third  person  to  plaintifTs  credit  was 
a  conditional  deposit,  and  that  plaintiff  and  the 
bank  had  knowledge  of  such  conditions.- Id. 

Evidence  keU  to  show  that  bank  was  not  lia- 
ble to  plaintiff  for  charging  to  her  account  a 
sum  paid  by  it  to  the  person  lawfully  entitied 
to  the  possession  of  such  sum,  though  deposit 
had  been  made  to  plaintiff's  credit— Id. 

an  CollMtloaa. 

^161(1)  (Blont)  Where  certificate  of  de- 
posit was  left  with  bank  for  collection,  but 
payment  was  refused  because  not  yet  due,  the 
bank  had  no  authority  to  discount  the  certifi- 
cate to  another  bank  to  which  it  was  indebted 
and  to  give  credit  to  depositor's  accomt.— State 
V.  Farmers'  State  Bank  of  Bridger,  172  P.  130. 
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9=>I67  (Mont.)  Where  certificate  of  deposit 
was  left  with  bank  for  collection  and  bank 
went  into  hands  of  receiver,  depositor  was  en- 
titled to  follow  certificate  into  bands  of  an- 
other bank  which  discounted  certificate,  or 
conld  proceed  against  first  bank  and  hare  pref- 
erence to  proceeds  which  could  be  identified, 
although,  unknown  to  him,  the  bank  had  cred- 
ited the  amount  to  his  accoiint.-^tate  Farm- 
ers' State  Bank  of  Brldger,  172  P.  ISO. 
®=»I7I(3)  (Mont)  Although  note  was  payable 
at  bank  to  which  plaintiff  sent  it  for  collection, 
rule  that  bank  which  undertakes  to  collect  com- 
mercial paper  for  its  customers  must  select  as 
subagent  some  one  other  than  party  who  Is  to 
make  payment  was  inapplicable  where  plaintiff 
bank  was  acting  for  itself,  and  bank  to  which 
note  was  sent  for  collection  was  not  interested 
in  it  or  expected  to  pay  it— United  States  Nat. 
Bank  of  Red  Lodge  Tr^hupah.  172  F.  324. 

V.  SATINOS  BAMKS. 

«=»30l(l)  (Cal.App.)  Where  deceased  depos- 
ited money  in  savings  bank  to  joint  account  of 
himself  and  another,  payable  to  their  surrir- 
or,  his  heirs  were  not  entitled  to  the  moneys 
as  against  the  sarrivor,  where  the  intent  to 
provide  for  her  was  dearly  manifest— Halsted 
V.  Central  Sav.  Bank,  172  P.  613;  Same  v. 
Oakland  Bank  of  Savings,  Id.  614. 

Where  deceased  deposited  money  in  mt- 
ings  bank  to  joint  account  of  himself  and  an* 
other  payable  to  their  survivor,  further  pro- 
vision in  deposit  agreement  that  "the  parties 
agree  to  become  partners"  therein  did  not  af- 
fect the  right  of  survivorship,  when  the  con- 
tract vas  construed  as  a  whole.— Id. 

BAR. 

See  Estoppel;  Judgment,  ©=>569-7S5. 

BASTARDS. 

I.  nXEGITnCAOT  IN  OEHERAI^ 

^s>l2  (Okl.)  Under  laws  of  Arkansas,  which 
were  extended  over  Indian  Territory,  Oie  only 
mode  by  which  an  illegitimate  child  could  be 
made  lentimate  was  bv  marriage  of  its  father 
and  monier  and  by  tne  father's  acknowledg- 
ment of  paternity.- Rentie  v.  Bentie,  172  P. 
1083. 

nr.  PBOPERTT. 

«=9lOI  (Okl.)  Where  father  of  illegiUmate 
child  dies  intestate,  the  only  way  in  which  the 
child  can  be  made  the  heir,  under  laws  of  Ar- 
kansas enforced  in  Indian  Territory,  is  for 
father  to  make  declaration  in  writing,  under 
Mansfield's  Dig.  f  2544,  which  must  be  record- 
ed under  section  2645.— Bentie  t.  Bentie,  172 
P.  1083. 

BENEFICIARIES. 

See  Insurance,  ^t=*7Si,  788. 

BENEFITS. 

See  Death,  «=>91. 

BEQUESTS. 

See  Wni8,  «s»714. 

BEST  AND  SECONDARY  EVIDENCE, 

See  GrimiDBl  Law,  «=»400;  Evidence,  ^165. 

BETTING. 

See  Ghuning. 

BIAS. 

See  Witnesses,  «=9368,  370, 


BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See  Oarrlers,  4=908. 

BILLS  AND  NOTES. 

See  Insurance,  ^^349. 

I.  BEQinnTES  Awa  vaudxtt. 

(B)  Conaldwatlom. 

«»90  (Okl.)  A  note  must  be  supported  by 
lawful  consideration. — Bank  of  Commerce  A 
Sulphur  T.  Webster,  ItZ  P.  048. 


nr.  KEOOTIABIUTT  A2fZ>  CTAHSFl 
(B)  TraaBfer  by  ladoniemeat. 

<g=>l86.  (Colo.)  Where  jury  might  find  that 
automobile  was  bought  for  defendant  company, 
was  used  in  its  business,  and  became  its  prop- 
erty, it  received  consideration  for  its  isdorxe- 
ment  of  note  given  in  payment  by  president, 
and  was  bound  hy  It.— Western  Investment 
&  Uuid  Co.  T.  First  Nat.  Bank,  172  P.  6. 

V.  RIOHTS  AHD  TiTABlT.ITIM  OK  nr. 
POmiBMBWT  OB  TRANSFER. 

(A)  IndOFKement  Before  DellTerr  to  or 
TraBNfer  by  Payee. 

^»225  (Mont)  Provisions  of  Negotiable  In- 
struments Law  deal  with  negotiable,  not  with 
nonnegotiabie,  instruments.— United  States  Nat 
Bank  of  Red  Lodge  v.  Shupak,  172  P.  334. 

(B)  Indoraemeat  for  Tranafer. 

<g=>293  (Oal-App.)  Under  Civ.  Code,  {  3118, 
providing  that  an  Indorser  may  qualify  his  in- 
dorsement with  words  "without  recourse"  or 
equivalent  words,  assignment  of  "all  our  in- 
terest in  this  promissory  note"  is  equivalent  to 
imdorsement  without  recourse,  and  the  as- 
signors, on  the  maker's  default,  were  not  liable. 
—Hammond  Lumber  Co.  v.  Kearsley,  172  P. 
404. 

(O)  AaKlsamemt  or  Bale, 

^=»3I5  (Kan.)  One  who  acquires  a  negotiable 
promissory  note,  by  an  assignment  written  on 
a  separate  piece  of  paper,  from  tme  who  is  not 
a  holder  In  due  course,  takes  the  note  sub- 
ject to  all  equities  and  defenses  in  favor  of  the 
maker.— Stevens  v.  Keegan,  172  P,  1025. 
<i=»3l6  (Cal.)  In  a  suit  for  foreclosure  of  a 
note  assigned  with  mortgage,  the  existence  of 
a  consideration  as  between  the  original  holder 
of  the  note  and  its  transferee  was  a  matter  of 
no  concern  to  the  maker. — Anderson  t.  Wick- 
Uffe,  172  P.  381. 

@=>3I8  (Cal.)  A  note  secured  by  and  assigned 
with  a  mortgage  is  nonnegotiabie,  and  defens- 
es against  tbe  holder  may  be  set  up  as  fnlly 
as  against  the  original  payee.— Anaerson  v. 

Wickliffe,  172  P.  381. 

®=>3I8  (Mont.)  Assuming  that  note  is  nonne- 
gotiabie, and  that  plaintiff  indorsee  tor  value 
took  it  subject  to  equities  and  defenses  exist- 
ing In  favor  of  defendant  makers  at  time  of 
transfer,  defendants  might  interiM>se  any  de- 
fense which  they  had  against  original  payee  at 
such  time.- United  States  Nat.  Bank  of  Red 
Lodge  V.  Shupak,  172  P.  324. 

(D)  Boaa  Parobaaers. 

iS=>339  (Aris.)  In  view  of  Civ.  Code  1913, 
pars.  4201,  4202,  a  purchaser  of  negotiable 
paper  in  good  faith  and  without  knowledge  of 
mflrmlty  or  defects  Is  not  required  to  make 
original  and  independent  investigation  of  the 
circumstances  surrounding  the  issue  of  the 
paper  and  the  relations  of  the  parties  thereto. 
-EUis  T.  First  Nat  Bank,  172  P.  281. 
«s>365(l)  (Kan.)  Under  Oen.  St.  Iftl5.  ff 
6379|  GSffl,  668G1  no  defense,  counterdaim,  or 
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Kt-off  can  reduce  anumnt  of  Judgment  whidi 
should  be  rendered  on  note  in  action  of  pur- 
chaser from  bona  fide  purchasei.— Stevens  v. 
Keegan,  172  P.  1025. 

«s»37S  (OkL)  Exaction  of  usury  on  loans  for 
which  negotiable  note  is  executed  reiulerB  cod- 
sideratioD  of  note  illegal,  and  title  of  one  tak- 
ing it  is  defective  withui  Bev.  IjSWs  IBl^  S 
4105,  to  extent  of  such  usury.— Daniels  t. 
Bundi,  172  P.  1086. 

VX.  PRESEKTMEMT,  DEMAND,  NO- 
TICE. AND  PROTEST. 

«s:»395  (Mont.)  Under  Rev.  Codes,  H  591&- 
6920;  where  action  was  brought  within  period 
of  lunitalions,  defendant  makers  of  demand 
note  could  not  complain  of  failure  to  sooner 
present  note  for  payment— United  States  Nat. 
Bank  of  Red  Lodge  v.  Shupak,  172  P.  S3A. 

Vn.  PATMENT  AND  DISCBAROE. 

^=9431  (Mont)  Where,  when  a  check  on  a 
bank  collecting  a  note  was  given  it  in  pay- 
ment of  the  note,  the  bank  was  insolvent,  the 
check  was  not  a  payment  of  the  note.— United 
States  Nat  Bank  of  Bed  Lodge  v.  Shupak,  172 
P.  824. 

Vm.  ACTIONS. 

4=»45l(l)  (Wash.)  Where  defendant,  manager 
of  a  company,  received  for  hla  own  use  moneyi 
and  gave  his  own  due  bill  tlx^refor  to  plaintiff, 
who  furnished  the  money,  that  defendant  gave 
company  credit  for  amount  of  ducbill  would 
not  preclude  recovery  from  him. — Nebraska 
Inv.  Co.  V.  Corlett  172  P.  851. 
^^473  (Okl.)  In  action  on  note,  answer  plead- 
ing usury,  no  consideratioo,  ajEency  between 
present  payee  and  cashier  of  former  payee,  and 
present  payee's  knowledge  of  usury,  was  good, 
and  the  striking  of  such  answer  was  error. — 
Callaham  v.  Thurmond,  172  P.  798. 
*=>489(5)  (Or.)  Where  the  condition  upon 
which  a  promissory  note  was  to  become  opera- 
tive never  happened,  such  fact  need  not  be 
specially  pleaded,  but  is  a  failure  of  consid- 
eration provable  under  the  general  issue. — 
Gresa  v.  Wessinger,  172  P.  4^. 
«=>497(2)  (Okl.)  When  Utie  of  any  one  ne- 
gotiating an  instrument  is  defective,  the  har- 
den is  on  the  holder  to  prove  that  he  or  some 
one  under  whom  he  claims  acquired  title  as  a 
holder  in  due  course  without  notice,  save  un- 
der exception  provided  in  Bev,  Laws  1910,  | 
4109,  and  otherwise  he  cannot  recover  against 
maker.— Daniels  v.  Bunch,  172  P.  1086. 
^=>5I8(1)  (Kan.)  In  action  on  note  given  in 
part  payment  of  commission  on  farm  loan  ob- 
tained br  the  payee  for  the  maker,  facts  held 
not  to  show  a  total  failure  of  consideration. — 
Fontron  v.  Kruse,  172  P.  1007. 
«=>5I8(1)  (Wash.)  In  action  against  a  cor- 
poration on  its  note,  which  plaintiff  claimed 
was  given  in  consideration  of  transfer  to  cor- 
poration of  a  personal  note  of  corporation's 
president,  evidence  hdd  insufficient  to  show 
such  consideration. — Hoffman  t.  M.  Oottstein 
Inv.  Co.,  172  P.  573. 

(^»537(2)  (Colo.)  In  suit  against  company  as 
indorser  of  note,  held,  on  evidence,  that  whether 
note  made  to  it  by  its  president,  who  had  in- 
dorsed it,  was  ever  delivered  to  defendant,  was 
for  jury. — Western  Investment  &  Land  Co.  v. 
First  Nat  Bank,  172  P.  6. 
^>537(5)  (Colo.)  In  suit  against  company  as 
indorser  of  note,  held,  on  evidence,  that  whether 
it  bad  indorsed  note  by  iudorsement  in  its 
name  made  by  its  president,  also  maker  of  note, 
was  for  jury.— Western  Investment  &  Land  Co. 
T.  First  Nat.  Bank,  172  P.  ti. 


See  Threats. 
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BLIND. 

See  Master  and  Servant,  «=»385. 

BLUE  PRINT. 

See  C<Hitraeta,  «S9232. 

BOARDS. 

See  Constitutional  Law,  €=>80;  Counties, 
113. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  <^3S9-376;  Sales,  ^ 
239;   Vendor  and  Purchaser.  «=s233. 

BONDS. 

See  Appeal  and  Error,  <@=>376-386,  1232-1244: 
BaU;  Costs,  4=9ll9:  Counties.  «=>123,  182; 
Indemnity,   ^>4:    Municipal  Corporations, 
«=>145;  Principal  and  Surely:  Beplevin, 
120;  States. 

BOOKS  OF  ACCOUNT. 

See  Criminal  Law,  «s»434. 

BOTTLES. 

See  Municipal  Corporations,  «=>786. 

BOUNDARIES. 

See  Animals,  4=990;  OounUes.  «»8,  16. 

I.  DESCRIPTION. 

'&=»3(3)  (Or.)  As  by  L.  O.  L.  §  878,  subd.  2, 
and  otherwise,  monuments  govern  measurements, 
where  surveyor  of  s  plat  overlapped  line  of  rail- 
road right  of  way  by  reason  of  a  mistake  as  to 
the  center  line  of  *the  way  his  notations  on  the 
map  must  yield  to  the  boundary  of  the  casement 
of  way,  and  lots  conveyed  adjoining  the  right  of 
way  will  be  bounded  accordingly. — Oregon  Home 
Builders  v.  Eisman,  172  P.  114. 
4=9(0  (Or.)  Surveyor's  affidavit  and  certificate 
attached  and  made  part  of  a  recorded  plat 
shotdd  be  regarded  as  incorporated  in  the  de- 
scription of  outboundaries  ot  the  tract  i^atted. 
—Oregon  Home  Builders  v.  Eisman,  172  P.  114. 

n.  EVIDSNCB.  ABCEBTAINMENT, 
AND  ESTABUSHHENT. 

«=>37(5)  (Mont.)  EMdence  Md  to  show  prac- 
tical location  of  boundary  line.— Borgeson  t. 

Tubb.  172  P.  326. 

«=348(2)  (Or.)  Becorded  plat  making  bound- 
aries lines  of  lots  therein  coincident  with  the 
surveyed  line  of  railroad  right  of  way  recogniz- 
es the  way  as  a  monument  determining  the  lot 
lines  contiguous  thereto.— Oregon  Home  Build- 
ers V.  Eisman,  172  P.  114. 
^=>49  (Mont)  Practical  location  of  bound.<iry 
line  by  owners  of  adjoining  lands  and  their 
subsequent  acquleacence  therein  concludos  them 
and  their  privies.— Borgeson  t.  TuM),  172  P. 
826. 

BRIEFS. 

See  Appeal  and  Error,  4=9757-778;  Criminal 
Law,  «s»U8a 

BROKERS. 

n.  EMPLOYMENT  AND  AUTEOBITT. 

4s>9  (Wash.)  Where  defendant  employed 
plaintiff  brokers  to  secure  loan,  and  later 
plaintiff's  employ^  in  telephone  conversation 
with  another  loan  broker,  by  mutual  mistake 
as  to  loan  involved,  stated  that  it  would  not 
be  made,  plaintiff  was  not  estopped  to  deny 
release  of  defendant  from  its  obligation  and 
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conttact  for  commiaatoiL— Oalvin  PhUips  &  Co. 
T.  Newoc  Co.,  172  P.  855. 

IV.  COMFEHBATION  AMD  IJEN. 

^:>43(3)  (WaBh.)  CoTrespoDdence  between 
realt;  brokers  and  officer  of  bank  ha  to  ranch 
owned  by  bank  and  sold  by  brokers  held  in- 
sufficient to  satisfy  statute  of  frauds  as  to  con- 
tract for  comoiisaiona. — Larue  v.  Farmers'  & 
Mechanics'  Bank,  172  P.  1146. 
®=>50  (Wasbk)  Where  defendant  applied  to 
plaintiff  for  loan  "to  or  through"  such  broker, 
to  be  made  within  reasonable  time,  but  both 
parties  contemplated  securing  loan  from  in- 
surance company,  and  plaintiff  never  attempt- 
ed to  make  loan  itself,  defendant  could  repudi- 
ate application  if  not  accepted  by  insurance 
compt.1^  within  reasonable  lime.— Ualvin  PhU- 
ips &  Co.  V.  Newoc  Co.,  172  P.  S56. 
€=>5I  (Cal.App.)  When  broker  agrees  to 
"coQSummate  exchange  of  land  within  30 
days,  he  has  done  his  part  by  bringing  partieu 
together  so  that  his  prindpal  coald  have  car- 
ried through  deal  in  auch  time.— Turner  T. 
Watkins,  172  P.  620. 

0=a62  (Wash.)  Where  defendant  applied  to 
plaintiff  brokers  for  loan  to  be  made  through 
them  from  insurance  company,  inauraace  com- 
pany'fi  acceptance  "subject  to  inspection"  and 
requiring  additional  sureties  was  not  binding 
acceptance.— Calvin  Philips  &  Co.  v.  Newoc 
Co..  172  P.  355. 

^»63(1)  (OklO  In  action  for  commission  for 
making  an  oil  and  gas  lease.  It  was  no  defense 
that  agent  did  not  procure  a  written  lease, 
where  nonprocurement  of  lease  was  due  to  les- 
sor's own  act— Strickland  v.  Palmer,  172  P. 
032. 

V.  ACTIOKS  FOR  COS^ENSATION. 

«=»86(1)  (Wash.)  Evidence  Hdd  insuffi(^ent  to 
show  acceptance  within  reasonable  time  of  ap- 
plication for  loan  by  contemplated  lender  so  as 
to  show  performance  of  broker's  contract  to 

grocure  loan.— Calvin  Philips  &  Co.  v.  Newoc 
lo.,  172  P.  366. 
^=»86(7)  (Cal.App.)  In  action  by  broker  for 
furnishing  one  ready  to  exchange  lands,  evi- 
dence held  saffident  to  sustain  finding  that  deal 
did  not  fall  through  by  reason  of  fiilse  repre- 
sentations of  broker.— ^Tnmer  v.  Watkins,  172 
P.  620. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

«=.>39(8)  (Okl.)  Evidence  heI4  insufficient  to 
support  judgment  for  amount  awarded  for 
plaintiff,  purported  building  and  loan  associa- 
tion, in  action  to  foreclose  mortgage.--Cole  T. 
Industrial  Sav.  Soc.,  172  F.  451. 

BUILDING  CONTRACTS. 

See  Contracts,  ^10&;  Prbu^al  and  Surety, 
«3>82,  lOOi 

BUILDINGS. 

See  Covenants,  0=>S1 ;  Negligence,  ^»44,  136. 

CANCELLATION  OF  INSTRUMENTS. 

See  Contracts,  ^=>270,  271;  Fraudulent  Con- 
veyances, 41=^286,  205;  Reformation  of  In- 
struments. 

I.  BIGHT  OF  ACTION  AlTD  DEFENSES. 

(Utah)  Where  general  creditors  of  in- 
sured filed  with  insurer  that  assignment  of  pol- 
icy was  fraudulent,  and  insurer  before  paying 
policy  required  bond  indemnifying  it  against 
such  claims,  to  secure  which  assignee  deposited 
part  of  proceeds  of  policy,  since  in  fact  there 
was  no  considi'ration  for  the  bond,  equity  would 
afford  the  assignee  relief  by  canceling  the  indsm- 


nity  bond,  though  a  court  of  equity  will  not 
inquire  into  quantum  of  consideration.— O'Neill 
V.  Mutual  Life  Ins.  Co.  of  New  York,  172  P. 
306. 

«=>24(1)  (Utah)  Where  insurer  required  as- 
signee of  life  policj  to  give  ind^nit;  bond 
against  claims  m  creditors  of  insured,  for  which 
$800  of  the  policy  was  deposited  as  security, 
and  the  assignee  sued  to  cancel  the  bond,  she 
was  not  bound  to  restore  what  she  had  received 
from  the  policy.— O'Neill  t.  Mutual  life  In^ 
Co.  of  New  York,  172  P.  806. 
®=»24(2)  (Colo.)  Plaintiff,  sulog  for  cancella- 
tion of  note,  has  not  lost  her  right  to  such  re- 
lief by  failure  to  tender  defendants,  before  com- 
mencement of  action,  the  shares  of  stock  she 
received  In  consideration  for  her  note,  when 
undisputed  evidence  shows  stock  to  be  worth- 
less, and  where  defendants  refused  to  acc^ 
such  stock  when  tendered  during  the  trial^ 
Carlson  v.  Akeyson.  172  P.  105& 

ZX.  PROCEEDnrOS  AND  BEXJBF. 

«»37(6)  (Colo.)  In  sn  action  to  cancel  a  note 
and  deed  of  trust  on  the  ground  of  misrepre- 
sentation, a  complaint  is  not  defective  for  fail- 
ure to  allege  reliance  on  the  false  statement, 
where  it  alleges  that  plaintiff  relied  on  the  rep- 
resentationB,  and  thereupon  and  at  defendants 
request  executed  the  note  and  deed  of  trust- 
Carlson  V.  Akeyson,  172  P.  105S. 

A  complaint  for  cancellation  allenng  misrep- 
resentation la  not  defective  for  failure  to  al- 
lege that  the  representations  were  "'fiti""'t 
where  it  sufficiently  appears  from  the  com- 
plaint as  a  whole  that  the  repreaentatimi  re- 
lated to  a  material  fact— Id. 
^=>57  (Cal.)  Where  an  absolute  deed  given  by 
1  mortgagor  to  the  creditor  mvbb  set  aside, 
and  the  previous  mortgage  restored,  it  was 
aot  error  to  direct  a  sale  of  Uie  property  by 
a  commissioner  appointed  by  the  court  in- 
stead of  by  the  trustee  named  In  the  original 
mortgage.— Boal  v.  Gassen,  172  P.  58S. 
®=>59  (Cal.)  Where  a  deed  by  a  mortgagor 
to  the  creditor  was  set  aside  as  having  been 
obtained  without  adequate  consideratioD  and 
under  undue  influence,  it  was  not  error  to  re- 
store the  creditor  to  his  former  condition,  giv- 
ing him  the  benefit  of  the  security  of  the  mort- 
gage, which  was  given  up  in  consideration  of 
the  conveyance.— Boal  v.  Gassen,  172  P.  6S8. 
€=363  (Wash.)  Where  widow,  individually 
and  ae  executrix,  brought  action  against  a 
son  to  set  aside  a  deed  of  community  prop- 
erty, a  judgment  settins  aside  the  deed  merdy 
reinstated  the  property  as  that  of  the  estate, 
and  did  not  deprive  the  son  of  his  right  as  an 
heir.— Hastings  v.  Hastings,  172  P.  S33. 

CAPACITY. 

See  Deeds,  «=»211;  Witnesses,  «=aS27. 

CAPITAL 

See  Joint  Adventures,  $=»6;  Partnerstdpu 
70. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

See  Ucenses,  €=>14. 

I.  OONTBOI.  AND  BEOin.ATIOR  OT 
OOMMON  OABBIEBS. 

(A)  IM  GeBcral. 

«=>3  (Wash.)  "Carriers"  are  persons  or  cat- 
porations  undertaking  to  transport  or  convey 
goods,  property,  or  persons  from  one  place  to 
another  gratuitously  or  for  hire,  and  are  classi- 
fied as  private  or  special,  and  common  or  pub- 
Uc— Gushinc  T.  Whiter  172  P.  229. 
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•=»4  (Wash.)  "CommiHi  carrier"  is  one  vfao 
transports  persons  or  things  from  place  to  place 
for  hire  or  reward,  and  holds  himself  oat  to  the 
world  as  ready  and  wiUin^  to  serve  the  public 
indifferentlj,  but  if  the  undertaking  be  a  single 
transaction,  not  a  part  of  the  general  business 
or  occupation  engaged  in,  service  is  that  ot  a 
private  and  not  a  common  carrier.— CushlDg  t. 
White,  172  P.  229. 

4P=>I2(4)  (Wash.)  Public  'Serrice  Commission 
Law,  gg  9,  53,  do  not  authorize  commission  to 
Increase  the  fares  which  may  be  charged  by 
street  railroad  within  city  limits  to  more  than 
five  cents,  although  company's  income  is  not 
aufflcient  to  pay  reasonable  return  and  provide 
an  adequate  and  sufficient  service,  in  view  of 
sections  25  and  112. — State  t.  Public  Service 
Commission  of  Washington,  172  P.  880. 
«S9|2(7)  (Kan.)  XMdence  heldto  nipportflnd- 
ing  that  schedule  of  freight  rates  on  rough 
stone,  etc.)  from  Galena,  Kan.,  to  points  in 
Kansas  on  i^aintifF  railway  established  by  Pub- 
lic Utilities  Commission  were  unreasonably 
low  and  discriminatory.— Missouri,  K.  &  T.  Uy. 
Co.  V.  Public  Utilities  Commissicm,  172  P. 
1022. 

Carrier  may  sufficiently  maintain  bnrden  of 
showing  that  freight  schedule  is  unreasonable 
or  noncompensatory  by  whatever  evidence  ^ay 
be  available,  without  undertaking  to  prove 
ultimate  fact  with  mathematical  precision. — Id. 
«=3l3(2>  (Colo.)  Switching  being  a  t«-minal 
service  that  is  rendered  only  in  connection  with 
certain  pacts  of  the  traffic,  and'  that  may  not 
be  required,  and  being  a  service  that  is  sepa- 
rate and  distinct  from  transportation  service, 
a  carrier  lias  no  right,  in  view  of  Laws'  1910 
(Ex.  Seas.)  pp.  4«,  48,  gg  8.  6,  to  fix  a  rate  that 
inclades  awittAlng  charges,  regardless  of 
whether  switching  services  are  rendered. — Con- 
sumers'  League  of  Colorado  v.  Ci^orado  ft  S. 
Ry.  Co.,  172  P.  1064. 

^»I8{^  (Kan.)  Under  evidence  that  schednle 
of  freirht  rates  cm  rough  stone,  etc.,  from  Ga- 
lena, Kan.,  to  points  in  Kansas  on  plaintifF 
railway  established  by  Public  Utilities  Commis- 
sion were  unreasonably  low  and  discrimina- 
tory, such  rates  were  properly  enjoined. — Mis- 
souri, K.  &  T.  By.  Ca  t.  Public  Utilities  Oom- 
mission,  172  P.  1022. 

(B)  Interstate   and   InternatloBaA  Trans- 
portation. 

«B>aO  (Kan.)  Where  interstate  bill  of  lading 
authorizes  consignee  to  psy  freight,  an  implied 
contract  of  consignee  to  pay  freight  arises 
from  his  acceptance  of  delivery  into  which  is 
read  Elkins  Act  Feb.  10,  190&,  reqniring  pay- 
ment of  fall  charges  at  estabUflhed  rate.— 
Atchison,  T.  ft  S.  F.  By.  Co.  t.  Wacner.  172 
P.  519. 

Where  consignee,  obligated  to  pay  charges  by 
interstate  bill  of  lading,  pays  the  charges,  which 
are  less  than  the  established  rate,  the  carrier 
may  maintaia  an  action  against  it  for  the  un- 
paid balance  of  the  legal  charge.— Id. 

In  carrier's  suit  against  consignee  for  un- 
paid balance  of  freight,  where  it  was  admitted 
that  schedule  of  rates  was  duly  filed  and  ap- 
proved by  Interstate  Commerce  Commission, 
the  presumption  was  that  the  rates  were  duly 
published,  and  against  violation  of  EUdns  Act 
Feb.  19,  1903,  imposing  penaltief  for  failure 
to  publish  rates.— Id. 

n.  CABBIAOE  OF  GOODS. 

<Jl}  OeltTcrr  to  Carrlor. 

4=»42  (Nev.)  Railroad  which  transported  ore 
for  third  person  after  true  owner  had  notified 
it  of  his  title  and  forbidden  it  to  transport  Acid 
Mble  to  owner  as  for  conversion.— Dixon  t. 
Southem  Fac  Co.,  172  P.  368. 


(B)  Bills  of  JmAtum,  SUvpiac  Reoeipt*, 
and  Speelal  Contraots. 

^:»58  (Ariz.)  Where  borrower,  being  heavily 
indebted  to  bank,  had  agreed  that  proceeds 
of  shipments  by  it  were  to  be  applied  on  such 
indebtedness,  and  borrower  had  sent  bank  draft 
on  consignee  of  goods  sold  with  bQl  of  lading 
attached,  the  bank  had  a  special  interest  ia 
consigned  property  to  extent  of  amount  of 
draft,  taking  precedence  over  an  attachmeat 
under  writ  of  garnishment.- P.  Pastene  &  Co.  v. 
First  Nat  Bank,  172  P.  658. 

(D)  TFnnsportetlon  and  DellTery 
Carrier. 

€=^85  (Wash.)  One  who  delivers  property  to  a 
carrier  consigned  to  himself  at  a  place  where  he 
does  not  reside  and  has  no  representatives  or 
place  of  business  is  bonnd  to  put  himself  in  a 
position  to  receive  notice,  and,  failing  to  do  so, 
cannot  be  heard  to  complain  that  notice  was  not 
given. — Rosenbaam  v.  Northern  Pac.  Ry.  Co., 
172  P.  238. 

Failure  to  notify  consignor  of  arrival  of  ship- 
ment of  apples  consigned  to  himself,  would  im- 
pose no  liability,  where  party  with  whom  con- 
signor had  made  arrangements  to  care  for  apples 
knew  of  their  arrival  in  good  condition,— Id. 
$»9I  (Nev.)  Carrying  goods  by  carrier  from 
terminus  to  terminus  on  requirement  of  person 
unlawfully  in  possession  is  not  conversion, 
though  if  owner  intervenes  before  delivery  and 
demands  them  and  carrier  refuses  to  deliver 
he  is  liable  in  trover. — ^Dixon  T.  Bonthem  Pac. 
Co.,  172  P.  368. 

(B)  Delar  In  Transportntlom  or  tyollTOFr* 

^»[03  (OkL)  Without  pleading  and  proof  of 
special  damages  for  delay  in  transit  of  ship- 
ment, it  was  error  to  admit  evidence  of  deprecia- 
tion of  value  of  merchandise  after  delivery  to 
consignee,  because  he  had  to  carry  it  over  to 
another  season.— WlchiU  Falls  &  N.  W.  By. 
Co.  V.  D.  Cawley  Co.,  172  P.  70. 
®=:»I04  (Okl.)  Evidence,  in  an  action  for  dam- 
ages for  the  delay  in  merchandise  in  transit, 
held  insufficient  to  support  a  verdict  for  plain- 
tifiE.— Wichita  Falls  '&.  N.  W.  By.  Co.  v.  D. 
Cawley  Co.,  172  P.  70. 

«=»I05(1)  (Okl.)  Under  Bev.  Laws  1910,  g 
2869,  measure  of  damages  for  delay  in  transit 
without  shipper's  communication  of  unusual 
circumstances  of  shipment  is  depreciation  of 
merchandise  at  market  value  at  place  of  deliv- 
ery between  delivery  and  when  it  should  have 
been  delivered.— WicfaiU  Falls  &  N.  W.  By.  Co. 
V.  D.  Cawley  Co.,  172  P.  70. 

In  action  for  delayed  carriage  of  merchandise, 
damages  occurring  after  its  receipt  by  consignee, 
because  of  fact  that  merchandise  had  to  be 
carried  over  to  anotiier  season,  are  not  recorer- 
able.— Id. 

«=:>I0S(2)  (Okl.)  To  recover  special  damages 
for  delay  in  shipment  of  freight,  it  must  be 
shown  that  such  damages  were  within  contem- 
plation of  both  parties  to  contract. — Wichita 
Falls  &  N.  W.  Ry.  Co.  v.  D.  Cawley  Co.,  172 
P.  70. 


(P)  iMum  of  or  Injnrr  to  Goods. 

€s»ll4  (Colo.)  Where  railway  delivers  a  car- 
load of  vegetables  to  consignee,  who  accepts 
same  and  starts  ronoving  v^etables  from  the 
car,  the  railway's  responsibility  for  the  safety 
of  the  vegetables  ceased ;  and,  where  vege- 
tables remaining  In  car  freeze,  the  railway  is 
not  liaUe  for  damages  sustained.— Lynch  t. 
Union  Pac.  B.  Co.,  172  P.  1061. 
4=9 1 34  (Colo.)  In  an  action  against  a  railroad 
for  damages  for  the  freeslng  of  a  part  of  a 
carload  of  vegetables,  evidence  held  sufficient 
to  show  vegetables  had  been  delivered  to  plain- 
tiff before  time  of  freezing.- lornch  t.  Union 
Pac.  B.  Co.,  172  P.  1061. 
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(G)  Carrier  mm  Wareli«naciiimn. 

^=»I40  (Colo.)  Where  a  railway  has  complet- 
ed transportation  of  a  carload  of  vegetables 
and  is  awaiting  deliTery  thereof,  its  Uabilitr 
as  carrier  terminates,  and  it  becomes  and  will 
remain  until  delivery  a  bailee  liable  only  for 
want  of  ordinary  care. — Lynch  v.  Union  Pac. 
R.  Co.,  172  P.  1061. 

<S=>  140  (WaBh.)  Where  a  consignor  shipped  a 
carload  of  apples  to  himself  at  C,  with  direc- 
tions to  stop  for  partial  unloading  at  K.,  and 
party  with  whom  consignor  bad  made  arrai^ 
ments  to  care  for  apples  at  K.  had  actual 
knowledge  of  their  arnval  In  good  condition, 
carrier's  duty  thereafter  was  that  of  a  ware- 
houseman.>— Rosenbaum  t.  Northern  Pac.  Ry. 
Co.,  172  P.  23a 

4=^146  (Colo.)  Where  a  railway  ia  in  posses- 
sion of  a  carload  of  vegetables  as  bailee^  the 
freezing  of  such  vegetablea  is  prima  facie,  but 
not  conclusive,  evidence  of  its  negligence,  and 
can  be  rebutted  by  evidence  that  consignee  had 
access  to  car  and  was  removing  vegetables  at 
time  of  freezing.— Lynch  v.  Union  Pac  B.  Co., 
172  P.  1061. 

(H)  Limitation  of  Liability. 

4=^150  (Colo.)  A  common  carrier  cannot  ex- 
empt himself  from  liabili^  for  negligence  of 
himself  or  hia  servants. — Denver  &  R.  6.  B. 
Co.  V.  Teufel,  172  P.  1060. 
^s>l58(l)  (Colo.)  In  view  of  Sess.  Laws 
1910.  p.  49.  f  8,  limiting  carriers*  liability  to 
value  stated  in  the  contract,  shipper  of  trunk, 
under  bill  of  lading  with  released  valuation, 
could  not  recover  actual  value  of  the  contents 
of  the  trunk,  but  only  the  atipulated  liability. 
—Denver  &  B.  O.  B.  Co.  v.  Tenfel,  172  P. 
1060. 

f^ess.  Laws  lOlO,  p.  49.  I  8,  providing  that 
nothing  in  this  section  shaJl  deprive  any  hold- 
er of  a  bill  of  lading  of  any  remedy  or  right  of 
action  under  existing  law,  did  not  preserve 
common-law  right  of  recovery  of  actual  value 
of  goods  lost,  where  bill  of  lading  contained 
clause  limiting  Uability.— Id. 

m.  OABRIAOE  OF  ZJVE  STOOK. 

^218(10)  (Cal.App.)  Shipper  of  live  stock 
was  not  required  to  give  written  notice  of  toss 
within  10  iaya  as  specified  by  contract,  where 
extent  and  character  of  damage  could  not  be  as- 
certained within  such  tiine.~BlUH  v.  Southern 
Pac.  Co.,  172  P.  760. 

4s»2I8(ll)  (CaLApp.)  Under  contract  for  in- 
trastate shipment  of  stock,  providing  that  ship- 

?er  should  give  written  notice  of  loss  within 
0  days  after  unloading,  carrier  waived  light  to 
notice,  where  after  less  >.  rmal  notice  it  rave  di< 
rections  as  to  care  and  dispositltm  injured 
stock.— Bliss  V.  Southern  Pac.  Co.,  172  P.  760. 

nr.  CARKIAGE  OF  FASSEnOEBS. 

(A)  Relatloa  Between  Carrier  aad  Pa«- 
Benxer. 

^=»235  (Wash.)  A  carrier,  engaged  in  the  auto- 
mobile rent  business,  held  to  be  a  common  car- 
rier within  Laws  1015,  p.  227,  regulating  com- 
mon carriers  of  passengers  on  public  streets, 
etc.— Cushiog  v.  White,  172  P.  220. 
«s>24l  (Okl.)  Postal  clerks  while  on  duty  are 
passet^ers  for  reward. — Lask  v.  Wilkes,  172 
Pr929. 

(B)  Fareur  Tlofcets>  and  Special  Coatraots. 

^9253(1)  (Okl.)  A  passenger  ticket  is  not  a 
contract,  but  only  evidence  of  the  right  of 
transportation  furnished  by  virtue  of  the  eon- 
tract  for  transportation.— Dickinson  v.  Bryant, 
172  P.  432. 

(C)  Performance   of  Contract  of  Traaa- 

portation. 

4=»269  (Okl.)  Where  wreck  and  delay  neces- 
sitates a  transfer  of  paasengtr,  and  carrier 
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pending  the  transfer  provides  suitable  coaches, 
properly  heated,  open  for  passengers'  use.  it 
has  performed  its  full  daty.— Lusk  T.  Wilkes, 
172  P.  929. 

(D)  P«r«onal  Injnrlea. 

^280(1)  (Okl.)  Carrier's  contract  is  that  it 
will  carry  a  passenger  safely,  and  afford  a 
safe  and  convenient  means  for  entering  and 
leaving  cars,  though  it  does  not  contract  to 
render  personal  services  or  attention,  except  as 
to  passengers  unable  to  help  themselves. — 
Dickinson  v.  Bryant,  172  P.  432. 
^=>280(1)  (Okl.)  Carrier  of  persons  for  re- 
ward mu8.t  use  the  utmost  care  and  diligence 
for  their  safe  carriage,  most  provide  every- 
thing necessary  for  that  purpose,  and  must  ex- 
ercise to  that  end  a  reasonable  degree  of  skiU. 
—Lusk  V.  Wilkes.  172  P.  920. 

(8=>28l  (Okl.)  In  the  case  of  passengers  who^ 
from  iUness,  age,  or  infirmity  are  onable  to 
help  themselves,  there  is  an  exception  to  the 
general  rule  that  a  carrier  does  not  contract 
to  render  personal  services  or  attention. — Dick- 
inson V.  Bryant,  172  P.  432. 

€=^290(1)  (OkL)  That  employment  of  postal 
clerk  prevented  him  from  occupying  heated 
coaches  furnished  by  carrier  after  the  wreck, 
so  that  he  remained  in  charge  of  mail  and 
contracted  illness,  carrier's  faunre  to  provide 
warmth  and  shelter  other  than  such  coaches 
was  not  actionable  negligence. — ^Losk  v.  Wilkes, 
172  P.  929. 

^»3I4(1)  (Cal.)  Amended  compliUnC  in  ac- 
tion for  injury  to  passenger  thrown  from  rear 
platform  of  a  street  car  while  it  was  rounding 
a  curve  kdd  to  state  a  cause  of  action. — 
Gumpel  T.  San  Diego  Electric  By.  Co.,  172  P. 
605. 

^=>3I6(1)  (Cal.)  Where  personal  injury  to 
passenger  arises  from  carrier'*  operation  of 
car,  there  is  a  prima  facie  case  of  negligence, 
and  burden  is  on  carrier  to  show  that  thing 
done  by  it  causing  injury  was  not  negligenL— 
Graff  V.  United  Bailroads  of  San  E^randaco, 
172  P.  608. 

^3I6(S)  (Utald  The  doctrine  of  res  ipsa 
loquitur,  as  applied  to  the  sudden  starting  ot  a 
passenger  coach,  warrants  or  authorizes  an 
inference  or  assumption  that  sudden  starting 
was  due  to  negligence  of  those  controlling  train, 
but  does  not  compel  such  inference  or  pre- 
sumption.—Williamson  V.  Salt  Lake  ft  O.  Ity. 
Co.,  172  P.  680. 

In  action  for  injorlea  to  passenger  due  to 
sodden  starting  of  car,  under  exclusive  man- 
agement and  control  of  defendant,  doctrine  of 
res  ip«a  loqnitnr  itM  applicable.— Id. 

«»3I8(7)  (Wash.)  Evidence  held  to  warrant 
recovery  against  a  jitaey  bus  owner  for  inju- 
ries to  passenger  in  colliaion.— McDorman  v. 
Dnnn,  172  P.  244. 

4=3320(8)  (Utah)  In  action  for  injuries  sus- 
tained by  plaintiff  while  attempting  to  board 
defendant's  passenger  train,  question  of  de- 
fendant's negligence  Aeld,  under  evidence,  for 
jury.— Winiamson  v.  Salt  Lake  &  O.  By.  Co.. 
1T2  P.  680. 

®=^320(13)  (Wash.)  Evidence  in  action  for  in- 
jury to  passenger  by  slipping  on  snow  and  ice 
on  street  car  platform  heJd  sufficient  for  the 
jury  on  the  issue  of  negligence,  on  the  theoiT 
that  it  had  not  been  cleared  at  end  of  pre- 
vious mn.— French  v.  Spokane  &  I.  E.  B.  Co., 
172  P.  1159. 

^320(19)  (CaL)  In  an  action  for  injury 
when  thrown  by  sudden  jerk  from  the  rear 
platform  of  a  street  car  while  it  was  rounding 
a  curve,  held,  on  the  evidence,  that  defendant's 
negligence  was  for  the  jury.— Compel  T.  San 
Diego  Electric  Ry.  Co..  172  P.  605. 

«»32l(12)  (Wash.)  In  action  for  injuries  to 
passenger  in  jitney  bus,  instruction  on  right  of 
my  and  care  requbad  ktU  not  m  eonfused 
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and  ioTolved  as  to  be  imtnteUlgible. — McDoraan 

v.  Dunn,  172  P.  244. 

«=»32l<21)  (Utah)  InBtruction,  In  effect,  that 
sudden  starting  of  car  "raises,"  was  erroneous, 
and  should  have  been  "warrant"  or  "author- 
ize," an  inference  of  negligence.— WilliamBon 
V.  Salt  Lake  &  O.  By.  Co.,  172  P.  680. 

(B)  CoDtrlbnterr    neyllaiCnaA    oC  FeTaf>ii 
Injured. 

<8=>347(7)  (Cal.)  In   paBae«ger's   action  foi 

?ier»onal  injury  when  thrown  from  tt<mt  plat- 
orm  of  electric  car  while  rounding  curve,  heid 
that  plnintifTs  contributory  negligence  was  for 
jury.— Graff  v.  United  Bauroaaa  of  San  Fran- 
cisco. 172  P.  603. 

Independently  of  statute,  it  is  not  ne^igenca 
per  se  for  passenger  to  stand  on  front  platform 
of  moving  electric  car.— Id. 

4=»347(7)  (Gal.)  In  an  action  for  injury  from 
being  thrown  from  the  rear  platform  of  a 
street  car  while  rounding  a  curve,  held,  on  the 
eifSdencQ,  that  plaintifiTs  contributory  negli- 

Sence  was  for  the  jury.— Oompel  r.  San  Diego 
llectric  Ry.  Co.,  172  P.  805. 

4»34B(6)  (Cal.)  In  passenger's  action  for 
injury  when  thrown  from  front  platform  of 
electric  car,  requested  instrnction  as  to  his 
assumption  of  risk  while  standing  there  was 
properly  refused,  where  It  indoded  riek  from 
motorman's  negligent  operation  of  car.— Graff 
United  Railroads  of  Ban  Frandsco,  172  P. 
603. 

In  passenger's  action  for  injory  when  thrown 
from  front  platform  of  electric  car,  requested 
instruction  as  to  his  assumption  of  risks  while 
standing  in  that  position  mm  properly  refused. 
-Id. 

«=>348(11)  (Cal.)  Dispute  whether  injury 
arose  frcon  manner  of  operating  electric  car  or 

from  passenger's  carelessness  in  standing  too 
near  side  thereof,  held  question  for  jary. — 
Graff  7.  United  Bailroads-of  San  Francisco, 
172  P.  603. 

^348(13)  (Cal.)  In  action  for  personal  in- 
jury, instruction  that,  where  passenger  is  rid- 
ing In  nnnsnal  position,  increasing  bis  danger, 
no  presumption  arises  that  resulting  injury  was 
due  to  currier's  negligence  held  misleading. — 
GrnfF  v.  United  Hailroads  of  San  Francisco,  172 
P.  603. 

In  passenger's  action  for  injury,  instruction 
that  as  matter  of  law,  notwithstanding  his 
place  of  added  peril  on  front  platform  legal 
presumption  of  negligence  arose  against  car- 
rier from  fact  of  injury  was  erroneons.— Id. 

(F)  BJcotlon  of  Pkbmiiv*'*  »ad  IntrvAeMi. 

4=39355  (Okl.)  Passenger  who  purchased  tick- 
et, and,  while  hurrying;  to  board  train,  left  It 
in  ber  purse  at  station,  after  selling  agent 
notified  conductor  tiiat  she  had  purchased  tick- 
et, was  entitled  to  transportation  on  train  she 
took,  and  her  ejection  was  wrongfuL — ^Dickin- 
son T.  Bryant,  172  P.  432. 

^382(1)  (Okl.)  Where  a  carrier  unlawfully 
ejects  a  passenger,  it  is  liable  for  whatever  dam- 
ages he  sustains.- Dickinson  v.  Bryant,  172  P. 
432. 

«S9>382(7)  (OU.)  Verdict  of  «750  awarded  a 
passennr  voluntarily  ejected,  while  suffering 
with  rheumatism  and  other  infirmities,  and 
who  was  compelled  to  wait  a  day  for  the  next 
train,  in  yiew  of  the  humiliation,  etc.,  was  not 
excessive.- Dickinson  v.  Bryant,  173  P.  432. 

€=::>383  (Okl.)  In  action  for  damages  for 
wrongful  ejection  from  a  train,  keld,  that 
whether  plaintiff,  by  reason  of  infirmity,  was, 
in  exception  to  the  general  rule,  entitled  to 
personal  service  or  attention,  was  for  the  jury. 
— Didrfnson  v.  Bryant,  172  P.  432. 


See  Appeal  and  Brror, 
Trial,  «as»83. 


CASE^MADE. 


New 


CATTLE  GUARDS. 

See  Bailroads,  «=9413. 

CAUSA  MORTIS. 

See  Gifts,  «s»82. 

CERTIFICATE. 

See  Appeal  and  Brror,  «sd»<U3,  614.  61G. 

CERTIFICATE  OF  DEPOSIT. 

See  Banks  and  Banking,  ^161,  167. 

CERTIORARI. 

See  Criminal  Law,  ^1018-1188;  EJminent 
Domain,  «=>264. 

I.  KATUBE  AlTD  GBOUMDS. 

«s>5<l)  (Cal.App.)  The  writ  of  certiorari 
cannot  b^  used  to  take  the  place  of  an  appeal 
or  to  add  to  or  modify  a  record  with  resi^ect  to 
any  jurisdictional  fact  therein  detenmned.— 
Lanterman  v.  Anderson,  172  P.  625. 
^r>5(l)  (Mont)  Certiorari  is  the  proper  rem- 
edy of  sureties  on  a  bail  bond  against  whom 
summary  judgment  Las  been  entered,  in  view  of 
Rev.  Codes,  H  7098,  7203,  as  to  remedy  by 
appeal,  etc.— State  v.  District  CSourt  of  Four- 
teenth Judicial  District  in  and  for  Wheatland 
County,  172  P.  540. 

9»9(1)  (Nev.)  Where  on  defendant's  appeal 
on  questions  of  law  only  to  district  court  from 
adverae  judgment  in  justice's  court  judgment 
was  affirmed,  defendant's  right  to  certiorari 
was  limited  to  review  of  district  court  Judg- 
ment, from  wtiich  there  was  no  appeal. — State 
V.  Pacific  Wall  Paper  ft  Paint  Co.,  172  P.  380. 
^»28(1)  (CaLApp.)  Office  of  writ  of  certi- 
orari is  to  determine  only  whether  inferior 
board  or  court  acted  in  excess  of  jurisdiction, 
and  the  court  vrill  only  inspect  record  as  writ- 
ten and  determine  therefrom  whether  the  ac- 
tion was  unwarranted  by  the  powers  given  to 
the  board  or  court— Lentermaa  v.  Anderaon, 
172  P.  02S. 

IL  PROGEEDINOS  AKD  OETEIt- 

^s»56(2)  (OaLApp.)  In  certiorari  to  review 
order  of  b<mrd  of  medical  examiners  revoking 
hcense  of  the  petitioner  to  practice  medicine, 
where  the  record  recital  was  that  a  quorum  of 
the  board  was  present  on  the  hearing,  petitioner 
could  not  make  a  showing  that  one  of  the  board 
absented  himself  for  a  time  from  the  session.— 
IrfUitemian  v.  Anderson,  172  P.  62{k 

CHALLENGE. 

See  Jury,  •8==>136. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Criminal  Law,  «=»145;  Venue,  «=a41,  68. 

CHARACTER. 

^ep  Homicide,  «£»163;   Witnesses,  Csa8B2, 

354. 
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CHARGE 

B7  carriers,  Me  Carrtera, 

By  telephooe  companies,  see  Telefr^tM 

Telepbonea.  ^33. 
To  juT7,  see  Criminal  Law.  «s»7ei-82»,  1069- 

mS;  Trial,  «s»191-29& 

CHARITIES. 

JL  OBEATION.  EXISTENCE.  AMD  VA- 
LIDITY. 

(Wash.)  Benevolence  and  charity  do 
not  consist  whoUy  of  almsgiying,  but  gratni- 
tons  improvement  of  spiritual,  mental,  social, 
and  physical  condition  of  young  men  by  the 
maintenance  of  lectures,  gospel  services,  li- 
braries, reading  rooms,  gymnasiums,  recreation 
grounds,  social  meetings,  etc.,  la  charity.— Sus- 
man  v.  Young  Men's  Christian  Aaa'n  of  Seattle, 
172  P.  654. 

Since  "charity"  implies  a  gift,  ft  Implies  the 
bestowal  of  goods  or  money,  rendition  of  serr- 
ices,  or  awarding  of  privileges  free  to  redpient 
\vithout  gainful  return. — Id. 

n.  OONSTBUCTIOK.  ADBOmSTBA- 
TION,  AKD  ENFOBGEMEKT. 

«s»45(l)  (Kan.)  A  charitable  hospital  cor- 
poration is  not  liable  in  damages  tor  the  fail- 
ure of  Its  medical  snperintendrat  to  comply 
with  a  contract  made  by  him  for  the  care  of 
8  patient  at  the  hos^tal.— Davin  v.  Kansas 
Medical  Misaiooary  &  Benevolent  Aas'n,  172  P. 
1002. 

(&=»45(2)  (Wash.)  A  benevolent  or  charitable 
inatitutioD  is  not  liable  for  torts  of  its  serv- 
ants against  a  patron  of  the  institution  in  the 
absence  of  showing  of  failure  to  exercise  rea- 
sonable care  in  selection  of  such  aervant. — Sus- 
man  v.  Young  Men's  Christian  Ass'n  of  Seattle, 
172  P.  654. 

Complaint  for  injuries  in  elevator  accident  in 
Y.  M.  C.  A.  held  not  to  show  that  the  Y.  M.  a 
A  was  a  tdiarltaUe  corporation  so  as  to  reUere 
it  from  answering.— Id. 

A  municipal  ordinance,  regulating  operation 
of  elevators,  imposes  no  liability  against  chari- 
table institutions,  otherwise  exempt  for  iiganr 
resulting  from  Ttolation,  in  the  absence  of  sucm 
express  or  implied  intent.— Id. 

The  mere  fact  that  Y.  M.  C.  A.  took  out  in- 
demnity policy  for  elevator,  though  evidence  of 
construction  by  the  corporation  of  its  liabiH- 
ties,  created  no  UaUlity  for  tort  of  the  elerator 
operator,  if  none  theretofore  existed.— Id. 

CHASTITY. 

See  Seduction,'  «s»17. 

CHAHEL  MORTGAGES. 

See  Fledges. 

X.  BEQVZaiTBS  AKD  ▼AUDXTT. 

(A)  nature  Mud  B«ae»<l«la  «f  TrABsfen  of 
Cliattal*  um  Se«arltr. 

18=96  (Cal.)  Allegation  that  defendant  operat- 
ed bis  theater  and  its  carpets  negligently,  in 
that  strip  of  carpet  was  ho  laid  that  plaintiff 
in  passing  downstairs  was  tripped  and  thrown 
by  reason  of  fact  that  carpet  was  loose  and 
thereby  she  Hustained  injuries,  was  not  too 
general  allegation  of  negIigence.-^UiarpleBB  t. 
Pantages,  172  P.  384. 

In  action  for  injuries  occasioned  by  loose 
carpet  on  stairs  in  theater,  it  was  within  dis- 
cretion of  the  court  to  permit  witness  to  tes- 
tify as  to  condition  of  carpet  two  days  after 
accident.— Id. 

Testimony  of  injured  patron  of  theater  that 
OB  she  was  going  down  stairs  her  foot  slipped 
■because  of  loose  condition  of  carpet  and  that 
her  fatt  waa  oecadonad  tAarebr,  was  sufident 


to  sustain  finding  that  dieater  waa  oei^iffeDt. 

— Id. 

It  is  duty  of  theater  to  use  ordinary  care  to 
BO  maintain  carpets  on  its  stairs  that  It  would 
be  safe  for  persons  to  pass  thereon  in  ordinary 
manDer. — Id. 

<»5>(8  (Okl.)  Under  Rev.  Laws  1910,  S  3829. 
mortgage  may  be  given  upon  chattels  to  be  aub- 
sequently  acquired.— Mitchell  v.  Guaranty  State 
Bank  of  Okmulgee,  172  P.  47. 
4^18  (Or.)  Chattel  mortgage  upon  future  ac- 
quired personal  property,  or  fluctuating  stock 
of  goods,  is  valid  as  between  mortgagor  and 
mortgagee.— Kenney  T.  Hurlburt,  172  P.  4StO. 

(B)  Form  and  Contcats    of  InstrnmemtB. 

€»47  (Okl.)  Description  In  chattel  iportgage 
is  Huffiaent  if  it  enables  third  person,  aided  by 
inquiry,  when  pursued,  to  identify  property. — 
Mitchell  V.  Guaranty  State  Bank  of  Okmulgee, 
172  P.  47. 

Where  chattel  mortgage  of  certain  oxen  ac- 
curately described  property  mortgaged,  mere 
fact  that  oxen  were  not  at  place  retatM  in  mort- 
gage does  not  vitiate  it.— Id. 

H.  riUKO.  RECORDING,  AND  REG- 
ISTRATIOH. 
CA)  OrlvlBal. 

«»90  (OU.)  Under  Bev.  Laws  1910,  i  40S2. 
filing  of  chattel  mortgage  after  its  execution  in 
county  to  which  property  was  subsequently  re- 
moved constitutes  notice,  though  mortgage  had 
not  been  filed  in  county  wherein  property  waa 
situated  at  time  of  execution  thereof. — MitcheD 
V.  Qnaran^  State  Bank  of  Okmulgee,  172  P. 
47. 

m.  OONSTBUOTION  AND  OPERA- 
TION. 

(O)  Pro^vtr  HortKiiared,  and  Estates  aa« 
iBterests  of  Parties  Tker«ln. 

4=»I24  (Okl.)  Where  chattels  were  acquired  by 
mortgagor  soon  after  execution  of  mortgage 
and  were  ^rticularly  described  therein,  in  aV 
sence  of  evidence  that  propertjr  was  not  intend* 
ed  to  be  covered,  mortgagor's  intent  that  mort- 
gage was  to  cover  such  property  is  sufficiently 
disclosed.- Mitchell  v.  Guaranty  State  Bank  of 
Okmulgee,  172  P.  47. 

(D)  Llea  and  Prlorltr. 

4=»I35  (Okl.)  Lien  of  mortgage  on  chattels  to 
be  subsequently  acquired  attaches  from  time 
that  mortgagor  acqoirea  interest  therein.- 
Mitchell  T.  Guaranty  State  Bank  of  Okmulgee. 
172  P.  47. 

^^138(1)  (Wash.)  Creditor  who  in  payment 
of  his  anteceduit  debt  takes  quitclaim  deed  to 
buildings  on  premises  owned  and  teased  tq 
him  to  debtor  and  takes  possession  thereof, 
with  notice  of  prior  chattel  mortgage  thereon 
in  form  of  a  bill  of  sale,  without  affidavit  cf 
good  faith  required  by  Kem.  Code  1915.  f  3660. 
and  not  recorded,  given  to  secure  another 
creditor,  Is  ''purchaser  for  value"  within  aee- 
tion  3600,  and  has  rights  superior  to  the  prior 
chattel  mortgage.— Rmbagi  v.  Northwestern 
tmproTcment  Co.,  172  P.  §34. 
«=s>l47  (Okl.)  Where  owner  of  peraonsJty  es- 
ecutes  bin  of  sale  without  consideration  to  ob- 
tflin  money,  and  retains  possession,  and  buyer, 
with  owner's  knowledge,  executes  mortgsge 
and  delivers  proceeds  of  assignment  to  owner. 
Hen  of  such  mortgage  is  prior  to  that  of  own- 
er's subsequent  mortgage  to  mortngee  hav- 
ing knowledge  of  prior  mortffage.-^o«a  Nat 
Bank  v.  Cituens*  NaL  Bank  f£  WoMsocket. 
B,  I.,  172  P.  924. 

BIGHTS  AND  REHEDIBB  OF 

CREDITORS. 

•8=>I79  (Colo.)  Where  acts  of  both  mortga- 
gor and  mortgagee  have  been  such  as  to  on* 
htwf  nllj  defeat  righto  ot  general  ereditox*  «l 
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mortgagor  thereby  perpetrsting;  ft  fraud,  mort- 
gagee, Dy  taking  poBseasion  of  the  remaining 
property,  does  not  better  his  position  as 
aeamst  such  creditors.— iHrat  Nat  Bank  of  Wt. 
Oollius  V.  Shafer,  172  P.  1;  Same  v.  DanielB 
Mercantile  Co.,  Id.  3. 

®=»i87  (Or.)  Where  lender  to  purdutaer  of 
stock  of  goods  made  loan  in  n>od  faith  and 
took  chattel  mortgage  on  ato^  as  security, 
believing  mortgage  was  security,  and  mort- 
gage was  not  given  for  benefit  of  purchaser, 
at  inception  of  transaction  mortgage  was  valid 
as  between  lender  and  purchaser.— Eenney  v. 
Hurlbnrt,  172  P.  490. 

€=^194  (Wash.)  Where  a  chattel  mortgage 
was  not  recorded  as  required  by  Hem.  &  Bal. 
Code  1915,  §  3600,  within  the  time  limited  by 
section  3661,  nor  unUl  after  the  property  had 
been  assigned  by  the  mortgagors  for  Benefit  of 
creditors  and  tne  assignee  bad  taken  posaee- 
sion  thereof,  it  was  void  as  to  the  general  cred- 
itors.—Keyes  V.  Sabin,  172  P.  835. 

^=>I98  (Or.)  Though  chattel  mortgage  ex- 
ecuted in  good  faith  by  purchaser  of  stock  of 
goods  to  person  who  lent  him  money  was  in- 
valid as  against  creditors  of  purchaser,  being 
on  ductaating  stock,  lender's  mortgage  lien 
was  perfected  when  he  was  put  in  possession 
^l^the  purchaser.— Kenney  v.  Hurlburt,  172  P. 

Mere  existence  of  claims  of  creditors  of 
mortgagor  without  attachment  or  seizure  upon 
execution  was  not  intervention  of  rights  of 
third  persons,  preventing  subjection  of  after- 
acquired  goods  to  lien  of  chattel  mortage  on 
mortgagee's  taking  possession  before  ngnts  ot 
third  persons  intervened.— Id. 

Fed  that  lender  who  took  chattel  mortgage 
on  fluctuating  stock  as  aecurlt;^  when  he  took 
possesfiion  under  stipulation  of  mortgage  and 
proceeded  to  sell  at  private  sale,  was  not  un- 
mindful of  claims  of  unsecured  creditors  and 
proposed  to  get  all  he  could  for  them,  did  not 
lessen  nor  defeat  his  security.— Id.  _ 

4=»200  (Colo.)  Where  chattel  mortgagee  per- 
mitted and  aided  mortgagor  in  selling  part  of 
property  sufGcient  to  pay  mortgage  debt,  and 
m  converting  proceeds  to  his  own  use,  held 
mortgage  was  void  as  to  a  judgment  creditor 
of  mortgagor,  and  the  latter  could  subject  to 
garnishment  the  proceeds  of  the  remaining 
property  in  the  hands  of  the  mortgagee.- First 
Nat.  Bank  of  Ft.  ColUna  v.  Shafer.  172  P.  1 ; 
Same  v.  Daniels  Mercantile  Co.,  Id.  8. 

CHEAT. 

See  False  Pretenses;  Fraud. 

CHECKS. 

See  Fttyment,  ^21. 

CHILDREN. 

See  Bastards:   Guardian  and  Ward:  Home- 
stead. «E3l^;  Infants;  Parent  and  Child. 

CHOSE  IN  ACTION. 

See  Assignments. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations.. 

CITIZENS. 

See  OoBstitntlonal  Law,  «a»240;  Indians. 


CIVIL  RIGHTS. 

See  Constitutional  Law,  <&=>240. 

«=a5  (Ca].App.)  Civ.  Code,  §i  01,  62,  provid- 
ing for  full  and  equal  accommodations,  etc.,  of 
inns,  hotels,  etc.,  and  imposing  liability  for 
denying  same,  A«U  to  apply  to  lodgers  for  in- 
definite periods,  especially  in  view  of  Civ.  Code, 
f  1859,  relating  to  civil  liabili^  of  innkeepers 
and  hotel  keepers,  etc— Piluso  v.  Spencer,  172 
P.  412. 

^^13  (CaLApp.)  A  complaint  for  damages 
under  Civ.  Code,  f§  51,  62,  for  causing  removal 
from  a  hotel  held  to  show  a  causal  connection 
between  the  defendant's  act  and  plaintiff's  re- 
movaL— PiiUBo  v.  Spencer,  172  P.  412. 

In  an  action  under  Civ.  Code,  S§  51,  52.  for 
causing  removal  from  a  hotel,  evidence  of  de- 
fendant's treatment  of  plaintiff  in  other  re- 
spects held  admissible  to  show  malice  and  as 
indicative  of  expression.- Id. 

In  an  action  under  Civ.  Code,  {S  51,  62,  for 
causing  removal  from  a  hotel,  a  letter  from 
defendant  to  the  proprietor  asking  him  to  in- 
form plaintiff  he  would  need  his  rooms  and 
that  board  would  be  doubled  was  adndssible  to 
show  malice  and  hostility. — Id. 

In  an  action  under  Civ.  Code,  gS  51,  52.  for 
causing  removal  from  a  hotel,  the  jury  might 
award  punitive  damages  for  malice  or  oppres- 
sion in  excess  of  the  f50  minimum  fixed  by 
the  sUtute.— Id. 

In  an  action  under  Civ.  Code,  H  51<  52,  for 
causimc  removal  from  a  hotel,  a  refused  in- 
struction that  the  law  does  not  require  the 
keeper  to  furnish  a  place  of  residence  or  busi- 
ness was  too  sweeping.— Id. 

CLAIMS. 

See  Execution,  ^9l9i;  Munidpal  Corpora- 
tions, ^1002. 

CLAMS. 

See  Constitutional  Itfiw,  4s9278;  Bminent 
Domain,  «s»2;  Flah,  «=s>7,  9,  12. 

CLERKS  OF  COURTS. 

<S=»I7  (Utah)  The  provision  in  Comp.  Laws 
;  1907,  i  972,  that  district  court  clerks  may  charge 
'  25  cents  for  filing  of  papers  not  othprwise  pro- 
vided for,  does  not  apply  to  affidavits  sup- 
porting motion  for  new  trial,  since  the  snmp 
section  provides  specifically  for  a  fee  of  $2.50 
from  the  moving  party.— Beck  r.  Lee,  172  P. 
686. 

CODICIL 

See  WiUs,  <S^123. 

COLUTERAL  AGREEMENT. 

Bee  Evidence,  4»>441-444. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Frande,  Statute  of,  «c»23;  Guarantr. 

COLLECTION. 

See  Banks  and  Banking,  «s9l61-171;  False 
Imprisonment,  «ss>S,  10,  23. 

COLLEGES  AND  UNIVERSITIES. 

See  Mandamus,  «=s>100. 

COLLUSION. 

See  ITraudulent  Conveyances,  €=>209. 
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COLOR  OF  TITLE 

See  Advene  Potsea^n. 

COMBINATIONS. 

See  OtmBptracy. 

COMMERCE. 

See  Carriers;  Territories,  «»18. 

n.  fflTBXEOTS  0'  BSOUUITION. 

«s>27(l)  (Utah)  To  recover  under  Federal  Em- 
ployers' liability  Act,  both  employer  and  em- 
ploy6  must  at  time  of  injury  be  engaged  m  in- 
terstate commerce.— KudienmeiBter  v.  Lob  An* 
geles  &  S.  L.  R.  Co.,  172  P.  726. 
«S=327(5)  (Or.)  Section  man  on  railroad  en- 
gaged in  interstate  commerce  who  arrived  at 
place  of  work  before  time  for  beginning  actual 
work,  and  who  was  killed  by  a  work  train  be- 
fore that  time,  was  employed  in  interstate  com- 
merce within  Employers'  Liability  Act,  {  1.— 
Stool  V.  Southern  Pac.  Co.,  172  P.  101. 

Section  man  who  reached  place  of  work  be- 
fore time  for  actual  work,  and  who  started  up  a 
track  toward  place  of  his  previous  work,  and 
was  killed  by  a  train,  held  engaged  in  employ- 
ment BO  connected  with  interstate  commerce 
as  to  bring  his  dependents  within  Employers 
Liability  Act,  S  1,  if  defendant's  Bervants  were 
negligent. — ^Id. 

«=s>27(8)  (Utah)  Plaintiff,  injured  while  engag- 
ed in  tepairing  a  passenger  engine,  which  be- 
fore injury  had  been  used  exclusively  in  in- 
terstate commerce,  and  was  so  tuea  after  » 
pair,  held  engaged  in  interstate  oomiMrce.— 
Kuchenmeister  v.  Loe  Angeles  &  S.  U  K.  Oo., 
172  P.  725. 

^=928  (Wash.)  Employes  engaged  in  con- 
structing telegraph  lines  were  not  engaged  in 
interstate  commerce,  although  the  company 
employing  them  was  so  engaged.— State  t.  Pos- 
tal Telegraph-Cable  Co.  of  WaBUngton,  172  P. 
902 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Brokers,  ^43-^. 

COMMITMENT. 

See  Orlmlnal  Law.  ^241. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife.  «si24S-2T4. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  #^101. 

COMPENSATION. 

See  Attorney  and  Client,  «=>166;  Contracts, 
«=>232,  322;  Eminent' Domain,  ®=»84-126; 
Master  and  Servant,  «=>383-393:  Officers, 
«E3>94,  101;  Schools  and  School  Districts, 
«=»144 

COMPETENCY. 

See  Evidence,  le^^lSS,  640;  Witnesaes.  «=> 
40-219.  852.  864. 


COMPLAINT. 


See  Covenants,  4^114;   Indictment  and  la- 
formation;   Pleading,  «=»249,  279. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction ;  Arbltratioii  ani 
Award;  Pajrment 

^»I2  (Wash.)  In  action  on  dnebill  given  by 
defendaot,  managing  director  of  a  lumber 
company,  in  which  action  defendant  set  np  pay- 
ment tnrough  settlement  of  a  suit  between 
plaintiff  and  lumber  company,  held,  that 
amoant  evidenced  by  dueblll  was  not  indnded 
in  such  settlement.— Nebraska  Inv.  Co.  ▼.  Cor- 
lett,  172  P.  851. 

<E9|S(2)  (Kan.)  A  defendant  in  an  action 
without  merit  may  compromise  the  litigation 
without  making  himself  liable  in  any  waj*  to 
any  third  party.— Avery  v.  Howdl,  172  P.  995. 

COMPUTATION. 

See  UmiUtion  of  Actions,  «=»4&-130;  Time. 

CONCLUSION. 

See  Pleading,  «s»8. 

CONCLUSIVENESS. 

See  Appeal  and  Error,  ^662.  999,  1008,  1008; 
Criminal  Law,  «s33ll59;  Indemnity,  ®=>14; 
Pleading,  ^=»S6:  Principal  and  Suretj,  ^ 
146. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales.  ^479. 

CONDITIONS. 

See  Cancellation  of  Instramenta;  Bacrows; 
Wills,  *»647. 

CONDUCTINa 

Sea  Gaming,  «s»7e. 

CONFIRMATION. 

See  Quardian  and  Ward,  «=3l08;  Mortgages, 
^526. 

CONFLICT  OF  LAWS. 

See  Damagea,  •s»2. 

CONFUSION  OF  GOODS. 

H.  BIOHTS  AMD  REBIEDIE8  OF  PER- 
SONS INTEBESTED.  - 

(Mont.)  Owner  of  property  intrusted  to 
an  agent  may  follow  and  retake  it  from  the 
agent  or  Ms  privy,  not  a  bona  fide  holder  for 
value,  whether  in  its  original  or  substituted 
form,  provided  it  can  be  identified,  and  includes 
moneys,  even  though  prima  facie  mingled  with 
the  private  moneys  of  the  agent,  or  his  privy, 
who  has  knowledge  of  the  source  from  which 
they  have  been  obtained;  the  burden  being  on 
the  agent,  or  the  privy,  to  rebut  the  prima  facie 
case  made  by  the  owner,  or  to  separate  and  £s- 
tinguish  liis  own  moneys.— State  T.  Fanners* 
State  Bank  of  Bridger,  172  P.  130. 

CONSENT. 

See  Asirignments,  4S968. 

CONSIDERATION. 

See  Bills  and  Notes,  «=3»90,  188,  818.  SIS; 
Contracts,  «=>48-88;  Evidence^  «s»41»: 
Quaran^,  4»14. 
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CONSOLIDATION. 

See  AeUon,  «3369. 

CONSPIRACY, 

See  Criminal  Law,  <8=>423. 

I.  Onnii  UABIUTY. 
(B)  AoUsn*. 

«s>l9  (Kan.)  Evidence  in  action  for  Ute 
wron^l  death  of  plaintiff's  son  In  an  affray 
witb  defendanta  held  to  show  a  conspiracy  on 
the  part  of  defendants— Berry  r.  Dewey,  172 

P.  si7 

CONSTITUTIONAL  LAW. 

See  Civfl  Bights. 

For  validitr  of  statutes  relating  to  particular 
subjecta,  see  alao  the  various  speciBc  topics. 

Enactment  and  validity  of  statutes  in  general, 
see  Statutes,  «=>35iA-64. 

Subjects  and  titles  of  statutes,  see  Statutes, 

n.  GON8TBUOTION,  OPEBATIOlt. 
AMD   ENFORCEMENT   OF  OOK- 
8TZTUTIONAX.  FBOVISIOHS. 

^»3l  (Wyo.)  Const,  art.  5,  S  11,  providing 
that  "the  judges  of  the  district  courts  may  bold 
courts  for  each  other,"— is  self-executing,  and 
confers  authority  on  judge  of  one  district  to 
call  in  judge  of  another  district  without  refer- 
ence  to  statute,  and  independent  of  request  or 
reason  for  snbstitutian.— Hoglan  t.  Geddes,  172 
P.  186. 

m.  DUTBiBirrioN  of  ootbbit- 

XBlfTAI.  POWEI18  AND 
FUMOTIOMS. 

(A)  Ii««lsls«lT*  Powcva  0«leB««l«a 

^=352  (Wash.)  Admitting  to  practice,  suspend- 
ing, and  disbarring  attomeys  being  a  judicial 
fiUDCtioD,  Legislature  may  regulate,  but  can- 
not take  it  away.~In  re  Broen,  172  P.  11S2. 
«=>62  (Wash.)  Laws  1917,  c.  115,  giving  board 
of  law  examiners  power  to  initiate  complaints 
against  attorneys  and  hear  and  determine  their 
rights  to  practice,  creates  a  judicial  tribunal, 
having  delegated  legislative  powers  in  violation 
of  Const,  art.  1,  2,  and  4,  providing  for  three 
separate  branches  of  govemmentr— In  re  Broen, 
.  172  P.  1162. 

<B)  jBdlelKl  Pawen  ud  PBsatlOBs. 

«=»70(1)  (Wash.)  Laws  1917.  e.  115,  giving 
board  of  law  examiners  power  to  initiate  com- 
plaints against  attorneys  and  hear  and  deter^ 
mine  their  rights  to  practice,  creates  a  judicial 
tribunal  having  legislative  powers,  in  violation 
of  Const,  art.  1,  2,  and  4,  providing  fOr  three 
separate  branches  of  government.— In  re  Bmen, 
172  P.  1152. 

«»74  (Wash.)  Laws  1917,  c.  116,  giving 
board  of  law  examiners  power  to  initiate  com- 
plaints agalast  attomeys  and  hear  and  deter- 
mine their  rights  to  practice,  creates  a  ju- 
dicial tribunal  having  administrative  powers, 
in  violation  of  Const,  arts.  1,  2,  and  4,  provid- 
ing for  three  separate  branches  of  government 
—In  re  Bmen,  172  P.  1152. 

(C)  BzeeatiTA  P«w«n  PwoMoks. 

«»80(2)  (CaLApp.)  St.  1915,  p.  184,  prorid- 
ing  for  revocation  of  a  physician's  license  to 
practice  for  professional  misconduct,  is  not  un- 
constitutional aa  conferring  apon  a  board  pow- 
ers b<>lont^ng  strictly  to  the  judicial  depart- 
ment.—Lanterman  V.  Anderson,  172  P.  625. 


V.  rmSMOKAL,  OIYIL,  AHP  POLTTI- 

oAi,  Bicnnni. 

«s>82  (Utah)  Act  Feb.  1,  1917  (Laws  1917, 
c.  2),  entitled  "An  act  to  define,  prohibit,  and 
regulate  sale,  manufacture,  use  and  possession 
of  intoxicating  liquors,"  does  not  violate  Const, 
art.  1,  I  1,  as  to  right  to  life  and  property, 
since  it  is  a  valid  exercise  of  police  powers. — 
State  V.  Certain  Intoxlcatiag  Uqaors,  172  P. 
1060. 

Vn.  OBUOATIOK  OF  OOIITBAOTS. 

(B)  OomtnMta  i>f  Mates  umA  HbbIoIp*!- 
IUm. 

9=»I35  (Wash.)  An  accepted  telephone  fran- 
chise ordinance  is  a  contract,  and  the  com- 
pany cannot  destroy  the  right  of  city  resi- 
dents to  the  ml"'"^'""  service  rate  provided 
therein  by  dedaring  the  pro^don  abrogated 
while  operating  under  the  franchise.— State 
V.  Home  Telephone  &  Tel^raph  Co.  of  Spo- 
kane, 172  P.  899. 

(O)  Co«tn«tB  of  IndlvldwalB  «d<  Frfvat* 
Oorpovatlotts. 

*=>I54(1)  (Wash.)  Bern.  Code  1915,  8  6604— 1 
et  seq.,  requiring  employers  of  persona  engag- 
ed in  conatrucang  tdegraph  linea  to  smj 
premiums  for  industrial  Insurance,  is  not  in- 
valid as  impairing  the  obligation  of  the  con- 
tract between  the  company  and  its  employes 
as  members  of  an  employes'  association.- 
State  V.  Postal  Telegraph-OaUe  Co.  of  Washing- 
ton, 172  P.  902. 

X.  EQTTAX.  PBOTEGTION  OF  LAWS. 

«=:>240(3)  (Utah)  Act  Feb.  1,  1917  (Laws 
1017,  c.  2),  relating  to  sale,  manufacture,  use, 
and  possession  of  intoxicating  liquors,  does  not 
deny  equal  protection  of  the  laws.- State  v. 
Certain  Intoxicating  Liquors,  172  P.  1060. 

XI.  mm  P3EtooBss  of  law. 

^»25l  (Okl.)  "Due  process  of  law"  means 
the  enforcement  of  right  or  prevention  of 
wrong  before  a  legally  constituted  tribonal 
having  jurisdiction  over  the  class  of  cases  to 
which  one  in  question  belongs,  with  notice  to 
party  on  whose  property  rights  it  operates 
and  an  opportunity  to  appear  and  defend.— 
Wilhite  V.  Cruce,  172  P.  9&. 
^275(1)  (Wash.)  Laws  1917,  c.  116,  as  to 
disbarment  of  attorneys,  does  not  take  private 
property  or  property  right  without  due  process 
of  law  in  violation  of  Const,  art  1.  |  S,  and 
federal  Const.  Amend.  14.— In  re  Bmen,  173 
P.  1152. 

«=»278(6)  (Wash.)  Laws  1916,  p.  108,  f  100, 
protecting  clams  on  Puget  Sound  tidelanas  be- 
tween April  and  September,  does  not  violate 
Const.  U.  S.  Amend.  14,  nor  Const,  art  1,  i  3.— 
State  V.  Van  Vhick,  172  P.  563. 
«s»296{l)  (Utah)  Act  Feb.  1,  1917  (Laws 
1917,  c.  2),  relating  to  sale,  manufacture,  and 
possession  of  intoxicating  liquors,  does  not 
deny  due  process  of  law  contrary  to  Const,  art 
1,  I  7,  and  Fourteenth  Amendment  ol  feder- 
al Constitution.— State  v.  Certain  Intoxicating 
Liquors,  172  P.  1050. 

«=93I8  (Okl.)  Exercise  by  commiasioner  of 
land  office  of  ministerial  and  judicial  functions 
as  to  state  school  lands  under  Laws  1907- 
08,  c.  49,  art  2,  and  Rev.  Laws  1910,  H  7177, 
7186,  7187,  is  not  a  denial  of  "due  process  of 
law,  either  under  Const  Amend.  U.  S.  14,  or 
Const  Okl.  art.  2,  |  7.— WUhite  v.  Cruce,  172 
P.  962. 

CONSTRUCTION. 

See  Compromise  and  Settiement  $=»12 ;  Con- 
stitutional Law,  9=»31;  Contracts.  <g»147~ 
232,  353;  Cwptvation^  4=977;  Covenants, 
«=351-69;   Deeds,  «S394;   Exceptions,  BUI 


Per  oases  In  Deo,  Dig.  A  Am.  Dig.  Key  He.  BeriM*  Indexes  see  same  tople  and  KOT-HUUBBR 


Digitized  by 


Google 


Omurtnwttn  ITvtlM  172  PACIFIC 


of;  lfort«ages,  «=3lS3,  154;  Sales,  <8=>G1; 
Statates,  «=>lSl-263 ;  Wills.  «=3439-647. 

CONSTRUCTIVE  NOTICE 

See  Notice,  9»S. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts.  «=9dl-104. 

CONTEMPT. 

I.  ACTS  OB  OOnilTCT  OONSTITirT- 
INO  CONTEMPT  OF  COURT. 

^=>23  (Cal.App.)  Before  a  party  can  be 
brought  into  contempt  for  not  complying  with 
an  order  of  court,  Buch  order  must  he  served 
upon  him. — Brandes  v.  Superior  Court  in  and 
for  Santa  Barbara  County,  172  P.  USO. 

CONTINUANCE. 

See  Criminal  Law,  «=>594-fi99. 

€=320(2)  (Kan.)  Defendants'  application  for  a 
coQtinuance  on  the  ground  that  one  of  their  at- 
torneys was  a  member  of  the  Legislature  and 
could  not  be  present  at  the  trial  because  the 
Legislature  was  in  session  was  properly  denied. 
—Berry  v.  Dewey,  172  P.  27. 
4=320(S)  (Okl.)  Denial  of  motion  for  continu- 
ance, on  ground  of  absence  of  counsel  by  reason 
of  illness,  held  not  an  abuse  of  the  trial  court's 
discretion,  where  party  was  represented  by  two 
able  lawyers  prraenL — Snyder  Co-op.  AsB'n  v. 
Brown,  172  P.  789. 

€=>37  (Kan.)  Denial  of  continuance  on  ground 
that  applicant  desired  to  attend  trial  as  a  wit- 
ness, but  was  prevented  by  sickness  in  his  fam- 
ily, was  not  error,  where  no  one  with  knowledge 
of  sickness  swore  to  either  certificate  or  ap- 
plication.—Berry  T.  Dewey,  172  P.  27. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Account  Stated; 
Alteration   of   Instruments;  Assignments; 

Bailment;  Bills  ana  Ni'tea:  CancuV.utloo  of 
Instruments ;  Carriers,  <^5S,  150,  158,  219 ; 
Chattel  Mortgages;  Compromise  and  Settle- 
ment; Constitutional  Law,  135-154; 
Counties,  €=»113-123;  Covenants^  Damages, 
€=>79;  Deeds;  Depositaries;  Evidence, 
355,  400-459;  Exchange  of  Proper^;  Ex- 
ecutors and  Administrators,  4=^96;  EVauds, 
Statute  of:  Guaranty;  Husband  and  Wife, 
€»154;  Indemnity;  Insurance;  Interest; 
Joint  Adventures;  Mechanics'  Liens;  Mort- 
gages; Munidpal  Corporations,  ^=3328-376; 
Partnership:  Payment:  Principal  and  Agent, 
<^101,  146,  166;  Principal  and  Surety; 
Reformation  of  Instruments;  Sales;  Specific 
Performance:  SUpnlations:  Subro|»tion; 
Vendor  and  Purchaser;  Tenue,  Ware- 
housemen; Wills,  ^=aSS,  88:  WltnesBes, 
^169. 

I.  REQUISITES  AND  VAUDITT. 
(B>  Pttrtlea,  Propoa&Is,  and  Acceptance* 

«=>22(1)  (Kan.)  Where  principal  offered  to 
bill  goods  to  local  dealer  or  agent  for  him  to 
make  setUement  with  purchaser,  and  agent 
made  no  reply,  contract  to  make  such  settle* 
ment  never  became  effective  for  want  of  ac- 
ceptance of  principal's  offer  or  proposition.— J. 
I.  Case  Plow  Works  v.  Thorne,  172  P.  38. 

(D)  Conald«r«tlon. 

€=348  (Wash.)  That  an  agreement  la  under 
seal  imports  a  consideration  only  prima  facie, 
and  the  want  thereof  may  be  shown  as  a  mat- 
ter ol  defwse.— Gates  v.  Herr,  172  P.  912. 
^»5I  (Okl.)  Under  laws  in  force  in  the  In- 
dian Territory  prior  to  statehood,  as  in  this 
state,  any  detriment  to  a  promisee  suffered  at 
request  (»  the  promisor  is  a  sufficiait  considarsr 


BBPOBTEB  1210 


tion  to  sustain  such  promise,  thongh  promisor 

receives  no  benefit  tiierefrom. — ^Biddle  v.  Hnd- 
son,  172  P.  921. 

4»52  (Wash.)  Where  an  executor  as  an  indi- 
vidual undertook  by  an  agreement  with  a  lega- 
tee to  buy  from  himself  as  executor  a  half  in- 
terest in  decedent's  es^«te.  and  to  apply  the 
agreed  price  upon  the  legacy,  neither  the  lega- 
tee's agreement  to  accept  such  agreed  price  nor 
the  acceleration  of  payment  of  her  legacy  c<m- 
stituted  a  valuable  consideration,  since  no  det- 
riment was  suffered  by  the  legatee,  the  prom- 
isee.—Gates  T.  Herr,  172  P.  912. 
<^=»54(1)  (Or.)  Contract,  in  consideration  of 
care  and  support,  to  give  land  and  cancel  note 
and  mortgage  for  money  loaned  to  build  on 
land,  on  full  performance  by  mortgagors,  is  en- 
forceable.—Lytle  v.  Bamp.  173  P.  503. 
0»56  (Kan.)  A  binding  contract  can  be  made 
by  mutual  promises;  each  promise  fumbbes  a 
sufficient  consideration  for  the  other. — ^Kramer 
V.  Walters,  172  P.  1018. 

«»74  (Kan.)  Party  may  bind  himself  in  writ- 
iag  to  pay  debt  of  another,  and  may  make 
binding  promise  to  debtor  to  pay  liis  debt  to 
third   person.— Ehneraon-Brantuigbam   Co.  t. 

Lyons,  172  P.  513. 

«=»76  (Wash.)  Promise  of  wife  to  her  dying 
husband  to  pay  definite  sum  to  claimant  for 
services  rendered  the  husband,  even  if  not 
enforceable  by  claimant,  was  a  moral  obliga- 
tion, and  constituted  consideration  for  the 
wife's  promise  to  give  claimant  the  snm  spec- 
ified.—Olsen  V.  Hagan.  172  P.  1173. 
«=388  (Cal.)  The  written  assignment  of  a  note 
and  mortgage  imports  a  consideration  under 
Civ.  Code,  §  1614,  providing  that  a  written  in- 
strument is  presumptive  evidence  of  a  consid- 
eration.—Anderson  V.  Wickliffe.  172  P.  381. 

«S988  (Okl.)  Where  the  detriment  snSered  by 
the  promisee  is  a  benefit  to  a  tliird  person  In- 
stead of  to  the  promisor,  it  will  be  implied  tliat 
Bu^  benefit  was  at  the  request  of  the  promisee. 
-Kiddle  v.  Hudson,  172  P.  921. 

(F)  LesnlltT'  of  Object  nnd  of  ConslderK- 
tlon. 

^141(3)  (Wash.)  Where  all  negotiations 
were  had  between  defendant  and  P.  and  evi- 
dence sufficiently  warranted  belief  that  defend- 
ant believed  that  P.  was  acting  as  agent  for 
another  titan  plaintiff,  jury  mif^t  well  conelvde 
that  there  never  was  any  contract  between 
plaintiff  and  defendant— Cahlotus  Grain  A  Sap- 
ply  Go.  T.  Blair.  172  P.  818. 

H.  001I8TRUCTI0N  AXD  OPEBA* 
TION. 

(A)  Qeneral  Rnles  of  Conatrnotlon. 

•@s>l47(2)  (Okl.)  Where  a  contract  is  ambig- 
uous, the  true  intention  of  the  parties,  if  it 
can  be  ascertained  from  the  contract,  prevails 
over  verbal  inaccuracies,  inapt  expreflsioDS 
and  the  dry  words  of  the  stipulation. — Witfi- 
ington  V.  Gypsy  Oil  Co.,  172  P.  634. 
«=>I47(3)  (OkL)  Intention  of  pnrtiea  must 
be  deduced  from  entire  agreement,  and  inten- 
tion is  not  expressed  by  any  single  clause  or 
stipulation,  bat  by  eodi  part  and  provision 
construed  together,  so  constraed  as  to  be  con- 
sistent with  every  other  part— Withincton  v. 
Gypsy  Oil  Co.,  172  P.  634. 
^152  <Okl.)  The  court  must  place  ItMlf  in 
position  of  parties  when  contract  wu  made 
and  consider  the  contract  and  its  purpose  and 
determine  upon  what  sense  or  meaning  of  the 
terms  used  their  minds  actually  met. — Wlth- 
ington  V.  Gypsy  Oil  Co.,  172  P.  634. 
€=>I53  (CaLApp.)  Considering  and  coastm- 
ing  contract  in  light  of  Civ.  Code,  {  164],  pro- 
viding whole  is  to  be  taken  together,  to  give 
effect  to  every  part,  some  reasonable  effect,  if 
possiblo,  must  be  given*  not  only  to  ooBtract  as 
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whole,  but  u  to  meanbiK  and  effect  of  modify- 
ing daase.— Nathaa  t.  Porter,  172  P.  170. 

«::»I54  (Okl.)  Where  language  of  contract  is 
doubtful  and  susceptible  of  two  constructionB, 
that  must  be  preferred  which  makes  it  fair 
and  reasonable.— Wlthington  t.  Gypsy  Oil  Co., 
172  P.  684. 

®=^I6C  (Wash.)  Where  a  contract  incorporates 
another  contract  by  reference,  the  two  con- 
tracts must  be  construed  as  one. — Houghton  t. 
Hoy.  172  P.  1148. 

^=9l76(l)  (Or.)  Where  the  language  of  a  con- 
tract introduced  in  evidence  is  plain  and  un- 
ambiguous, it  is,  under  L.  O.  L.  §  136,  the  prov- 
ince of  the  court  to  determine  its  legal  effect— 
Scales  T.  First  State  Bank,  172  P.  499. 

(O)  8abject-ll«tt«r. 

^198(1)  (Wash.)  Contract  held  to  reQuire  a 
contractor  to  furnish  labor  and  material  at  bis 
own  cost  and  expense  and  protect  property 
against  liens.— Island  Gun  C^ub  Co.  r.  National 
Surety  Co.,  172  P.  209. 

<S=>t99(2)  (Kan.)  Under  building  contract 
providing  for  payment  of  extras  ordered  by 
defendant's  chief  engineer  and  change  in  plan 
by  agreement  that  work  of  cutting  niches 
should  be  paid  for  as  lumber,  such  work  was 
not  an  ezb:^.— Lantry  Contracting  Co.  t.  At- 
eUflon,  T.  &  S.  F.  By.  Co.,  172  P.  627. 

(D)  Place  *nd  Time. 

^3208  (Wash.)  A  contractor's  agreement 
with  a  subcontractor  to  furnish  materials  in- 
corporating by  reference  certain  provisions  of 
contractor's  agreement  with  the  railroad  com- 

Bany,  held  not  to  require  the  contractor  to  de- 
ver  materials  west  of  a  certain  stree^  or 
where  tracks  were  not  aTailable^Uongaton 
v.  Hoy,  172  P.  1148. 

(F)  Compens&tlon. 

®=9232(4)  (Ean.)  Chief  engineer's  order, 
that  posts  be  reset  with  foundations  instead 
of  on  floor  of  tunnel  and  his  blueprint  of  such 
work,  met  contract  requirement  that  extra 
work  must  be  done  on  written  order. — Lantry 
Contracting  Co.  v.  Atchison,  T.  &  S.  F.  By. 
Co.,  172  P.  827. 

m.  MODIFICATION  AND  MEBGER. 

^238(2)  (OkL)  While  under  Rev.  Laws  1910, 
1  98S,  parties  to  written  contract  cannot  alter 
it  by  parol,  they  may,  independent  of  statute, 
rescind  contract  by  parol  and  substitute  a  new 
parol  contract  to  which  section  does  not  apply. 
—Levin  v.  Hunt,  172  P.  940. 

rV.  RESCISSION  AND  ABANDON- 
MENT. 

€=3270(1)  (Cal-App.)  One  having  right  to  re- 
scind contract  must  make  offer  promptly  upon 
discovering  facts  entitling  him  to  rescind,  if 
he  is  free  from  duress,  menace,  undue  influ- 
ence, or  disability,  and  is  aware  of  his  right 
to  rescind,  under  Civ.  Code,  8  1691.— Greene 
T.  Locke-Paddon  Co.,  172  P.  168. 

Under  rule  that  one  must  promptly  rescind 
on  discovering  facts  entitling  him  thereto,  no- 
tice of  facts  which  would  put  ordinarily  pru- 
dent and  intelligent  man  on  inquiry  Is  equiva- 
lent to  knowledge  of  facta  that  reasonhbly 
^ligeDt  ingidry  would  disclose.— Id. 
^s>27l  (Kan.)  Under  contract  providing  that 
either  party  might  terminate  it  on  30  days' 
written  notice,  notice  |iven  by  one  of  parties 
AeM  sufficient,  ao  that  it  did  not  become  liable 
to  other  for  damages  by  exercising  that  op- 
tion.— Emerson-Brantingham  Co.  t.  Lyons,  172 
P.  613. 


V.  FEBFOBKAJrOE  OB  BBEAOH. 

•=9286  (Kan.)  Under   bnUding  contract  re- 

Juiring  contractor  to  present  Ms  written  ob- 
ections  to  engineer's  failure  to  allow  items 
frithin  10  days  after  estimate,  held,  in  view 
of  engineer'a  »cts  and  words,  that  failure  to 
present  such  objection  did  not  preclude  re- 
covery on  such  items. — ^Lantry  Contracting  Co. 
v.  Atchison,  T.  &  S.  F.  Ry.  Co..  172  P.  527. 
<t=a306(4)  (GaLApp.)  Where  contract  with 
subcontractor  provided  that  If  latter  should  de- 
la^  work,  the  contractor  might  proceed  there- 
with if  after  three  days'  notice  to  prosecute 
the  work  subcontractor  does  not  do  so,  no  no- 
tice was  required  to  authorize  contractor  to 
complete  work,  where  subcontractor  entirely 
abandoned  contract.— New  England  Equitable 
Ina  Co.  V.  Chicago  Bonding  &  Surety  Co.,  172 
P.  1122. 

€=>322(6)  (Kan.)  In  action  by  building  con- 
tractor for  compensation  for  extra  items  of 
work,  material,  etc.,  evidence  held  to  support 
special  findings  on  which  judgment  for  plaintiff 
rested. — Lantry  Contracting  Co.  t.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  172  P.  627. 

▼I.  ACTIONS  FOB  BBEACB. 

«=»324(1)  (Okl.)  On  breach  of  contract  injured 

Sarty  may  sue  for  damages  aastained  by  the 
reach,  may  consider  contract  terminated  and 
sue  on  quantum  meruit  for  his  services  and 
amotmt  expended,  or  may  have  recourse  to 

fui^  for  specific  performance.— Levin  v. 
ont,  172  P.  940. 
<&=>346(S)  (CaLApp.)  In  action  for  damages  duo 
to  defective  drain  installed  by  defendant  con- 
tractor in  building  constructed  for  plaintiff, 
held,  under  pleadingsi,  that  it  was  unnecessary 
for  plaintiff  to  introduce  in  evidence  specifica- 
tions as  foundation  for  proof  that  work  did  not 
conform  thereto. — Prophet  t.  Blataenberger,  VK 
P.  775. 

«=>349(2)  (Or.)  In  suit  to  cancel  note  and 
mortgage,  evidence  held  insufficient  to  warrant 
cancellation  on  ground  of  contract  to  give  lot 
and  cancel  note  in  consideration  of  care  and 
aupport.— Lytic  v.  Bamp,  172  P.  603. 
€=>350(1)  (CaLApp.)  In  action  for  damages  re- 
sulting from  settUng  of  building  constructed  by 
defendant  for  plaintiff,  it  being  alleged  that  set- 
tling was  due  to  too  narrow  footing  for  founda- 
tion and  accumulation  of  water  in  basement  be- 
cause of  defective  drain,  evidence  held  to  sup- 
port findings  for  plaintiff.- Prophet  v.  Katzen- 
berger,  172  P.  775. 

€=>353{6)  (Colo.)  An  instruction  which  submits 
to  the  jury  the  construction  of  a  written  con- 
tract is  erroneous.— Trimble  t.  Collins,  172  P. 
421. 

CONTRADICTION. 

See  'Vntnesses,  «»3S0-397. 

CONTRIBUTION. 

See  Indemnity,  ^=»13. 

CONTRIBUTORY  NEGLIGENCE. 

See  Ne^lgence,  ^»68-101,  186. 

CONVERSION. 

See  l>0Ter  and  Conversion. 

CONVEYANCES. 

See  Assignments  for  Benefit  of  Creditors; 
Chattel  Mortgages;  Deeds;  Fraudulent  Con- 
veyances; Homestead,  «=»118,  122;  Hus- 
band and  Wife,  <^119;  Mortgages;  Wa- 
ters and  Water  Courses,  «s>156. 
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CORPORATIONS. 

See  Banks  and  Baoldns,  «»23;  Building  and 
Loan  AisociationB;  Carriers;  Counties; 
Mines  and  Minerals,  4=»100;  Municipal  Cor- 
poratioDB;  Principal  and  Soret;,  «=s>D5;  Quo 
Warranto;  Bailroads;  Street  Railroads; 
Telegraphs  and  Telephones;  Waters  and 
Water  Courses,  tfs^iMs,  242. 

IV.  OAPITAIo  8TO0K,  AHD  DIVI- 

(B)  Snbaorlptlon  to  Stoclc. 

<@=>77  (Wash.)  An  option  on  shares  of  mining 
utock,  "to  be  taken  and  paid  for  in  such  sums 
and  amonnta  as  may  be  required  In  proaecntion 
of  the  work  of  the  development,"  was  only  an 
option  to  purchase  so  much  of  the  stock  as 
was  required  to  pay  tor  development  work,  and 
ended  when  the  mine  became  self-aupportiug.— 
Woldson  V.  lUchmond  Mining,  Millkig  &  Re- 
ducing Coh  172  P.  1162. 

(D)  Tranafer  of  Share*. 

«=»I23(14)  (Col.)  A  note,  giving  a  third  par- 
ty the  right  to  call  for  additional  security  as 
it  may  deem  proper,  and  on  foUure  to  reepood 
forthwith  the  note  was  immediately  to  become 
due  and  payable,  "or  on  the  nonperformance 
of  this  promise''  said  puee  may  collect  the 
securities  without  tlemana  or  notice,  antJior- 
ized  sale  of  stock  securing  such  note  upon  de- 
fault in  payment  thereof.— WilUams  T.  Touts, 
172  P.  S&. 

VH.  OORPORATB  FQWEBS  AND 

xxAKucnaa. 

(A)  Extent  and  Bxerolae  of  Powers  Im 
OoBoral. 

«=»385  (Wash.)  As  between  stockholders  a 
corporation  may  engage  in  any  lawful  business 
whether  within  or  without  powers  defined  by 
franchise,  and  continue  to  do  so  until  restrain- 
ed, at  suit  of  a  stockholder  or  by  state.— Olark 
V.  Groger,  172  P.  1164. 

^S9387(2)  (Okl.)  State  alone  can  question  as 
ultra  virea  acquiring  title  to  and  holding  real 
roperty  by  corporation.— IFnion  Truat  Co.  v. 
'endrickson,  172  P.  440. 


Hi 


(B)  Representatloik  of  Corporation  toy  Of- 
floors  and  Accnta. 

9=»425(6)  <Wash.)  Where  corporation's  note 
was  iasued  without  its  authori^  or  knowledge, 
by  its  president  and  secretary  in  lieu  of  presi- 
dent's personal  note,  and  act  was  not  ratified 
by  corporation,  and  payee  waa  presumed  to 
know  that  corporation's  consent  thereto  vas 
required,  corporation  waa  not  estopped  to  de- 
fend for  Ulegality  and  lack  of  consideration.— 
HolTmnn  v.  M.  Gottatein  Inv.  Co.,  172  P.  573. 
<@=^26(1)  (Wash.)  Where  president  and  sec- 
retary iasued  corporation's  note  for  president's 
debt  without  its  knowledge  or  consept,  presi- 
dent cannot,  by  payment  of  interest  thereon 
from  corporation  funde,  ratify  for  corporatioD 
his  own  wrongful  act. — Hoffman  v.  M.  Gott- 
stfiin  Inv.  Co..  172  P.  573. 
$=>426(8)  (Kan.)  Where  elevator  assodatiou 
guaranteed  payment  for  machinery  furni^ed  to 
contractor,  the  inaction  of  its  board  of  direc- 
tors at  their  subsequent  mootbly  meetings  ac- 
quiesced in  aod  ratified  its  secretary's  tetter 
containing  the  guaranty. — Great  Western  Mfg. 
Co.  V.  Porter,  172  P.  1018. 
^=»432(1)  (Wash.)  Payee  giving  up  personal 
note  of  president  of  corporation  and  receiving 
corporation's  note  instead  is  presumed  to  know 
that  officer  may  not  bind  corporation,  where 
his  interests  are  adverse,  without  its  knowl- 
edge and  consent.— Hoffman  v.  M.  Gottsteln 
Inv.  Co.,  172  P.  573. 

^=a432(4)  (Cal.)  A  corporate  seal  affixed  to  the 
assignment  of  a  note  and  mortgage  transferred 
by  a  coTpomtion  makes  a  prima  fade  ahowing 


of  authority  of  tha  oflicer  exacuting  It— Ander- 
son T.  WidtUffe.  172  P.  881. 

(D)  Contrasts  and  IndctotedBOBH. 

®s>486  (Gal.)  Pajinents  by  corporation  as 
mortgagor  for  retirement  of  bonds  under  prior 
mortgage  hel^  not  applicable  in  reduction  of 
annual  payments  to  sinking  fund  required  un- 
der its  mortgage. — California  Gas  &  Electric 
Corp.  V.  Union  Trust  Co.  of  San  Francisco, 
172  P.  146.  ^ 

Interest  paid  by  corporation  as  mortgagor 
under  provisionB  of  prior  mortgage  into  sink- 
ing fund  thereof  Aeld  not  applicable  in  reduc- 
tion of  annual  payments  for  aioking  fund  un- 
der its  own  mortgage.— Id. 

Interest  paid  by  corporation  as  mortgagor 
on  bonds  of  corporation  taken  over  by  it  sub- 
sequent to  execntim  of  refunffing  mortgage 
held  not  applicable  in  reduction  of  annual  pay- 
ments into  sinking  fund  provided  for  by  its 
mortgage.— Id. 

Profits  made  by  trustee  under  corporate 
mortgage  because  of  redemption  6y  mortgagor 
of  bonds  held  under  prior  mor^gea  Keta  not 
applicable  in  reduction  of  annual  payments  to 
sinking  fund  provided  for  by  mortgage.— Id. 

Vm.  IN80I.VEN0Y  ASO  BEOEIVEBS. 

<gs3544(<6)  (Okl.)  Mortgage  of  corporation  to 
secure  loan,  in  absence  of  fraud,  is  valid, 
though  at  time  of  executing  mortgage  it  was 
Insolvent. — Union  Trust  Co.  v.  Hendrickson, 
172  P.  440. 

9=3>553^6)  (OkL)  Where  corporation's  prop- 
erty is  m  danger  of  being  lost  to  stockholders 
through  mismanagement,  etc.,  of  its  officers 
and  directors,  court  of  equity  can  appoint  a 
receiver  of  ita  property  until  minority  stock- 
holders' rights  could  be  determined  and  ac- 
counting fay  officers  had.— Union  State  Bank 
of  Shawnee  v.  MueUer,  172  P.  650. 

ZI.  DI8aOI.TJTION  Ain>  FOBFBITUBl 
OF  FKANCHISE. 

«=>6I9  (Wash.)  Trustees  have  general  powera 
to  wind  up  a  defunct  corporation  and  pending 
a  formal  dissolution  conduct  its  affidra.— Clark 
T.  Oroger.  172  P.  1104. 

COSTS. 

See  Appeal  and   Error,  «s»084;  Clerks  of 
Courts,  4»17. 

I.  NATUBE.  GBOUWDS,  AHP  EZTEHT 
OF  BIGHT  nt  GBHEBAZu 

«s>3  (GaLApp.)  Costa  are  allowable  by  stat- 
utory authority  only.— Smith     McGallum,  172 

P.  408. 

$=93  (Utah)  Costs  are  a  creature  of  statute, 
and  a  party  who  is  entitied  thereto  must  com- 
ply with  conditions  imposed  by  statute.— Hlrsh 
v.  Ogden  Furniture  &  Carpet  Co.,  172  P.  318. 

ZV.  8EOUBITT  FOB  FATMBKT. 

<g=>ll9  (UUh)  Under  Comp.  Laws  1907,  I 
3769,  a  bond  as  security  for  costs  by  a  non- 
resident corporation  in  a  replevin  action  is 
filed  in  time  if  filed  within  20  days  after  or- 
der  therefor.— State  v.  Weat  Pub.  Co.,  172  P. 
678. 

VI.  TAXATION. 

«=3203  (Cal.App.)  Since,  under  Code  Cir. 
ProC.  II  1033,  1036.  costs  cannot  be  deter- 
mined until  disposition  of  pending  motion  to 
tax,  order  just  prior  to  denial  thereof,  fixing 
keeper's  fees  in  favor  of  sheriff,  as  permitted 
by  PoL  Code,  g  4300b,  waa  in  time,  and  such 
item  was  properly  included  in  cost  bill.- Unwln 
V.  Barstow-San  Antonio  OU  Co.,  172  P.  822 
«=»220  (Utah)  Plaintiff's  counsel,  who  appear- 
ed specinlly  for  purpose  of  striking  the  cost 
bill,  and  also  to  retax  or  strike  certain  items, 
held  not  to  waive  right  to  atrika  bill  because 
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not  filed  withiD  time  reqnired— Hinih  t,  Ocdeo 
Furniture  &  Carpet  Co^  172  P.  SIS. 

vn.  OS  AmuUt  ob  ekrob,  ahd 

ON  NEW  TRIAL  OB  MOTION 
THEBEFOB. 

«=»236(1)  (Wash.)  Where  appeUant'a  record 
if  unueceasarily  voluminouB,  he  may  be  allow- 
ed costs  for  only  portion  thereof.— Colkett  t. 

Hammond,  172  P.  548. 

^260(1)  <CaI.App.)  Where  appeal  ia  with- 
out merit,  and  ma'de  for  delay,  judgment  will 
be  affirmed,  and  sum  as  damages  will  be  as- 
sessed—Duncan  V.  Tom  Poste,  Uul,  172  P.  163. 
^»260(1)  (CaLApp.)  Where  an  appeal  is  tak- 
en obviously  for  purpose  of  delay,  the  court 
may  assess  damages  for  the  prosecation  of  a 
frivolous  appeal. — Cnion  Mach.  Co.  v.  Chicago 
Bonding  &  Surety  Co.,  172  P.  1118 ;  New  Eng- 
land E>]uitabte  Ins.  Co.  v.  Chicago  Bonding  & 
Surety  Co.,  172  P.  1122. 

4=3260(4)  (Cal.)  In  mortgage  foreclosure  suit, 
an  appeal  by  aubaeqaent  purchasers  who  had 
answered,  denying  execution  of  note  and  mort- 
gage, payment  of  $1S  for  a  search  of  title,  and 
reasonablenesa  of  attorney's  fees  demanded  by 
I^aintiff  and  aUeged  estoppel  by  reason  of  three 
prior  dismissals  on  plaintiff's  direction  held 
xriTolous,  within  rule  calling  for  imposition  of 
damages  on  appellanta.— Foster  t,  Branen,  172 
P.  382. 

COUNTER  AFFIDAVITS, 

See  Venne,  «b»68. 

COUNTERFEITING. 

See  VoTgetj. 

COUNTIES. 

I.  OBEATION,  AI.TEBATION.  BXIST- 
BNOB,  ANP  POLXTIOAIi 
FDNCTIOKS. 

9=»8  (Aris.)  Survey  and  marking  of  boundary 
line  by  county  supervisors  in  1889,  held  not 
taken  under  Rev.  St.  1887,  par.  369.  as  the 
Jodidal  fact  of  "indefinite  description"  of 
county  boundary  line  defined  by  Civ.  Code  1913, 
pars.  2373,  2380,  did  not  exist.— Yuma  Coun- 
ty V.  Maricopa  County,  172  P.  276, 

Surrey  made  by  boards  of  superrisors  of 
Yuma  and  Maricopa  counties,  under  Cir.  Code, 
1913.  pars.  2373,  2380.  and  Laws  1889,  No. 
42,  fixing  county  boundary  line,  was  binding 
until  in  regular  course  of  law  the  true  bound' 
ary  line  was  located  upon  the  ground.— Id. 

Under  Const,  art.  6,  {  4,  and  Civ.  Code  1913, 

?ars.  2381-2386,  held  that  in  original  suit  by 
uma  county  against  Maricopa  county  to  es- 
tablish disputed  boundary  hne,  court  could 
define  and  mark  the  true  boundary  Ifna  fixed 
by  statute,  paragraphs  2378,  2380.— Id. 
«=»I0(1)  (Ariz.)  Where  boards  of  county  su- 

{tervisors  fixed  and  agreed  upon  a  boundary 
Ine,  and  collected  taxes  accordingly  for  many 
years,  the  county  to  which  a  strip  of  the  oth- 
er county  was  adjudged  to  belong  was  not  en- 
titled to  recover  taxes  so  collected  by  other 
county.- Yuma  County  t.  Maricopa  County, 
172  P.  276.  . 

m.  PBOFEBTT.  OONTBAOTI,  AND 
UABIUTIES. 

(B)  Coatraets. 

113(6)  (N.M.)  Where  duty  of  performing 
certain  work  is  devolved  upon  a  designated 
county  official,  for  which  compensation  is  pro- 
vided, board  of  connty'  conunlesioners  cannot 
employ  others  to  do  auch  work.— State  T. 
Field.  172  P.  1136. 

Duty  of  preparing  assessment  rolls  resting 
upon  county  assessor,  under  Laws  19l5,  c. 


54,  contract  by  board  of  cbonty  commission- 
ers with  private  individual  to  do  auch  work 
was  ultra  vires.— Id. 

^»123  (Wash.)  Where  bank  loaning  money  to 
county  contractor  took  assignment  of  deferred 
payments,  which  failed  to  recite  that  it  had 
claim  against  bond  for  labor  and  materials  or 
provisiona  or  mone;^  advanced  and  used  for 
paying  for  inch  articles,  failing  to  name  prin- 
cipal or  surety  or  to  refer  to  the  bond,  and 
not  signed  by  the  claimant  or  filed  witn  the 
county  auditor  as  a  claim  against  the  bond, 
was  not  flufficient  notice  to  the  surety  within 
Rem.  Code  1915,  {  1161.— Aberdeen  State  Bank 
7.  Spokane  Paving  &  Cooat  Co.,  172  P.  8S7. 

TV.  TIBCAIm  UANAOEMENT.  pubuo 
DEBT,  SECUBITIES,  AND 
TAXATION. 

«=>I82  (Ariz.)  Under  dv.  Code  1913,  par. 
5284,  amount  paid  by  county  aupervisors  to 
broker  for  seUimg  county  roaid  bonds  was  not 
an  expense  of  proceeding  to  be  deducted  from 
proceeds  of  bonds,  but  items  for  advertis- 
mg  sale  of  bonds  were  a  proper  charge  against 
the  proceeds.— MaxMT  v.  Board  of  Sup'rs  of 
Xuma  County,  172  P.  28S. 

COURTS. 

See  Appeal  and  Brror,  <S=>18S.  493;  Clerks  of 
Courts;  Contempt;  Criminal  Law,  ^s>90, 
207,  1018,  1019;  Habeas  Corpus,  9»44; 
HlghwaTB,  «s»29:  Indiana.  «sb2S;  Judges: 
Justices  of  the  Peace;  Mandamus.  «s9l90; 
Prohibition. 

I.  NATVBE,  EXTENT,  AND  EXEBOISE 
OF  jmUSDIOTION  IN  OENEBAI.. 

9=>l  (Wash.)  "Jurisdiction"  is  powpr  to  bear 
and  determine,  being  power  whereby  courts 
take  cognizance  of  and  decide  caaes.— State  v. 
Superior  Court  of  King  County,  172  P.  2B7. 

U.  ESTABXJBHKENT.  OBGANIZA- 
TION,  AND  PBOOBDPBE  IN 
OSNBBAIk 

(D)  Rules  of  Deolalon.  AdJndleMloas. 
OpImlotiN,  and  Recordi*. 

iSs989  (Wash.)  Decision  in  mandamus  proceed- 
ing by  mayor  of  city  to  compel  county  tax  as- 
sesaor  to  extend  upon  county  rolls  certain  ex- 
cess taxes  levied  by  city,  not  having  been  ap- 
pealed from,  will  not  be  adhered  to  under  doc- 
trine of  stare  decisis.- Northern  Pac.  Ily.  Co. 
V.  Snohomish  County,  172  P.  878. 
^s»90(l)  (Cal.)  Supreme  Court's  general  ap- 
proval of  instructions  is  not  a  specmc  approval 
of  instruction  not  criticized.— Graff  v.  united 
Railroads  of  San  Francisco,  172  P.  G03. 
«=»97(5)  (Utah)  A  decision  of  a  federal  court 
as  to  whether  an  employ^  ia  engaged  in  inter- 
state commerce,  especially  it  more  recent, 
should  be  followed  in  preference  to  decision  of 
a  state  court— Kudienmelster  v.  Los  Angeles  & 
S.  U  B.  Co.,  172  P.  725. 

m.  0O1TBTS  or  genebai.  oBib- 

INAX.  JUBIBDIOTION. 

(B)  Oovrts  o(  Partio«l»r  States. 

«=»150'4  [New,  vol.  12  Key-No.  Series] 

(Okl.)  Equitable  jurisdiction  of  the  dis- 
trict court  extends  to  all  actions  of  fraud  in- 
cluding fraudulent  zales  or  exchanges  of  land, 
except  where  a  Jodgment  for  damages  would 
afford  adequate  relldt.— PhlUipS  T.  MitcbeU,  172 
P.  85. 

V.  GOUBTS  OF  PBOBATE  JUBISDIC- 
TION. 

®»202(3)  (Wash.)  In  probate  proceeding  by 
creditor  of  decedent'a  estate  against  executor 
to  compel  him  to  take  action  on  claim,  pro^ 
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ceedlng  being  either  acUon  of  equitable  cog- 
nizance or  special  mandatory  proceeding,  nei- 
ther findinga  of  fact  nor  conclusions  of  law 
were  necessary  to  sustain  order  dismiasiox 
proceeding.— In  re  King's  Kstate.  172  P.  1187. 

VI.  COURTS  OF  APPEIiZJLTE  JUBIS- 
DZOTXON. 

(A)  GroondB  of  Jnrladlatlon  in  General. 

$=>204  (Mont.)  Application  to  Supreme  Court 
for  order  under  its  Buperrisory  power  annulling 
order  granting  motion  for  change  of  venue  ana 
requiring  court  to  retain  case  tor  trial  held 
appropriate  remedy. — tjtate  v.  District  Court  of 
l^irst  Judicial  Diet,  in  and  for  Lewis  and  Clark 
County,  172  P.  1030. 

«^206(18)  (Waali.)  Inherent  power  of  Su- 
preme (Jourt  is  power  to  protect  itself,  admin- 
ister justice  whether  any  previous  form  of 
remedy  has  been  granted  or  not,  promulgate 
rules  for  its  practice,  and  provide  process 
where  none  exists.— In  re  Bruen,  172  P.  1152. 
<^207(5)  (Wash.)  The  Supreme  Court  can 
issue  a  writ  of  prohibition  to  restrain  the  ex- 
ercise of  unauthorized  judicial  or  quasi  judi- 
cial acts,  although  not  issued  in  aid  of  its  ap- 
pellate or  revisory  jurisdiction,  under  ConsL 
art.  4,  §  4.— State  v.  Taylor,  172  P.  217. 

Vm.  OOMOUBBEITT  AMD  OOMFUCT- 
IMO  JURISDICTION.  AXD 
OOmTT. 

(A)  Oowta  of  flame  State,  ud  Timiuter  of 

®=3485  (Cal.)  The  Supreme  Court  may  trans- 
fer to  itself  and  exercise  jurisdiction  to  vacate 
the  decision  of  the  District  Court  of  Appeal 
aa  to  annulling  reaaBeesment  of  lands  for  street 
improvements.— Bockridge  Place  Co.  v.  City 
CouneU  of  City  of  Oakbmd,  172  P.  lUO. 
«=3486  (Cal.)  The  action  of  the  District 
Court  of  Appeal,  In  regard  to  an  assessment 
of  land  for  street  improvements  may  be  va- 
cated and  case  transferred  to  Supreme  Coart, 
notwithstanding  no  error  appears  on  the  face 
of  the  opinion  when  considered  without  re- 
gard to  the  record.— Rockridge  Place  Co.  v. 
City  Council  of  City  of  Oakland,  172  P.  1110. 
«=»487(2)  (Cal.)  The  Supreme  Court  may 
transfer  to  itself  certiorari  proceeding  in  Dis- 
trict Court  of  Appeal  relating  to  assessment 
for  public  improvements,  on  petition  of  one 
not  a  party  to  the  proceeding,  or  on  its  own 
moUon.— Rockridge  Place  Co.  r.  CUtT  Council 
of  City  of  Oakland,  172  P.  1110, 
«8»>488(1)  (Cal.)  An  order  by  the  Supreme 
Court  granting  hearing  of  certiorari  proceed- 
ing in  the  District  Court  of  Appeal  as  to  an 
assessment  of  lands  for  public  improvements 
vacates  the  decision  of  the  District  Court  of 
Appeal.— Rookridge  Place  Co,  v.  Cilar  CooncO 
of  City  of  Oakland,  172  P.  1110. 

COVENANTS. 

n.  oOKSTRUCTioir  Azn>  opera- 
Tiozr. 

(C)  Covenants  a«  to  Use  of  Real  Propertr, 

<S=»5I(2)  (Cal.>  Courts  are  slow  to  declare  ex- 
istence of  building  restrictions,  unless  it  clearly 
appears  from  conveyances,  not  only  tiiat  gen- 
eral scheme  of  improvement  is  contemplated, 
but  also  that  covenant  is  not  merely  personaL 
— Bresee  v.  Dunn,  172  P.  387. 

Reasonable  construction  of  deed  containing 
covenant  that  no  building  should  be  placed  less 
than  35  feet  from  front  line,  and  that  no  fence 
should  be  erected  "within  five  years  from  the 
date"  of  deed,  is  to  apply  time  limit  to  both. 
— Id- 

(D)  Covennnta   Ronnlns  vrltli   the  I.nnd. 

^=>63  (T'tah)  Parol  agreement  in  no  event 
runs  with  land.— Knight  T.  Southern  Pac.  Co., 
1T2  P.  680. 


<S=>57  (Cal.)  Where  fee  i»  passed  to  coTenan- 
tor  and  no  reversion  left  in  covenantee,  there  is 
no  privity  of  estate  or  tenure  between  parties, 
and  burden  imposed  upon  land  conveyed  la  sole- 
ly for  personal  benefit  ot  covenantee.— Bresee 
T.  Dunn,  172  P.  887. 

4ss>66  (Utah)  Agreement  or  covenant  of  rail- 
road to  maintain  imd  keep  in.  repair  wing 
fences  at  private  crossing  on  farm  is  limited 
to  landowner,  because  it  does  not  run  with 
land^Enight  v.  Southern  Pac.  Co.,  172  P. 
689. 

9=369(2)  (Gal.)  Deed  to  plainUfTa  Dnrchaser, 
when  construed  with  deeds  to  other  lots  front- 
ing on  aame  street,  held  to  show  intention  of 
grantor  to  put  personal  corenant  in  eadi  deed 
terminable  after  five  years^Bresee  v.  Duim, 
172  P.  887. 

in.  PERFORMAICCE  OR  BREACH. 

<3=»94  (Okl.)  Under  laws  in  force  in  Indian 
Territory  prior  to  statehood,  aa  in  this  sute^ 

Svenant  m  seiaiu  in  purported  conveyance  to 
□d  to  which  fraotors  had  no  title  was  breacb- 
ed  at  execution  and  delirerjr  ai  deed,  and  gave 
an  immediate  right  of  action,  though  grantee 
was  never  evicted.— Riddle  v.  Hudstm,  172  P. 
921. 

IV.  ACTIONS  FOR  BREACH. 

<^  114(1)  (Cal.)  In  action  to  enjoin  construc- 
tion of  house  in  violation  of  building  reatric- 
tions,  complaint  was  demurrable,  where  It  fail- 
ed to  show  that  there  was  any  rereraion  left  in 
original  covenantee  or  that  anj  penal^  at- 
tached to  disobedience  of  restriction.— Breaee 
V.  Dunn.  172  P.  387. 

COVERTURE 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Criminal  Law,  «»B53,  785,  829:  Evi- 
dence, «s>58S;   Witnesses,  «=b817-W7. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;  Chattel  Mortngea,  «»179-200; 
Fraudulent  Conveyances;  Husband  and  Wife. 
«sa2Q&;  Insurance,  «»&90;  Principal  and 
Sore^,  «»18&-ld2;  Subrogation;  WiUa, 
«=9714. 

CREDITORS'  SUIT. 

See  Asdgnments  for  Benefit  of  Creditors,  ^s* 
295;  Franduleut  Conveyances,  <8=»286. 

CRIMINAL  LAW. 

See  Arson:  Ball,  «=»77-88;  Contempt;  Dep- 
ositions, ^=»6;  Embesxlement;  Extortion: 
False  Pretenses:  Forgery;  Gaming,  4=>75; 
Homicide,  «»163,  290;  Indictment  and  In- 
formation ;  Injunction,  4=9103:  Inbnicating 
Liquors,  «=>131~139,  236-238 ;  Larceny ; 
Malicious  Prosecution ;  Mandamus,  4=»141 ; 
Obscenity;  Perjury;  Prostitution;  Rape; 
Receiving  Stolen  Goods ;  Robbery ;  SeducdtHi, 
«=>17 ;  Threats. 

I.  NATURE  Ain>  T!T.EMr.TtT«  OF 
OIUME  ABp  PEFEIfgBM 
IN  GENERAIt, 

€=»I5  (Utah)  A  defendant,  in  a  prosecution 
for  selling  intoxicating  liquors  in  violation  of 
law,  tried  and  convicted  October  27,  1916.  can- 
not object  that  the  ordinance  under  which  he 
was  convicted  was  repealed  by  Laws  1917,  c. 
2,  where  such  atatnte  did  not  become  effective 
until  August  1,  1917.— Salina  City  v.  Lewis. 
172  P.  286;  Same  v.  Neilsen,  Id.  290. 
<S=>3I  (Ariz.)  An  alibi  is  evidence  offered  in 
rebuttal  of  the  state's  case,  and  literally  mean* 
"elsewhere,"  and  to  be  effectire  must  ahoir 
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that  the  aecased  was  at  another  jdace  bo  far 
away  or  under  guch  circumBtances  that  he  could 
not,  with  ordinary  exertion,  have  reached  the 

{>lace  of  the  crime  In  time  to  hare  partidpated 
n  it— AabfU  t.  State,  172  P.  60B. 

ZV.  juBisDianoH. 

^=»90(6)  (CalJlpp.)  Where  a  misdetneaiior  la 
admittedly  committed  within  the  city  of  Los 
Angeles,  the  police  courts  of  that  city  have 
eidusiTe  juriediction  under  St  1913j  p.  469. 
BO  that  a  commitment  Issued  by  the  justice  of 
the  peace  of  a  township  on  an  offense  com- 
mitted within  the  city  of  Los  Angeles  la  void. — 
Ex  parte  Dowell,  172  P.  1121. 

VENUE. 

(A)  PUtoe  of  Briaslas  PvoseoaUoH. 

^106  (N.M.)  The  wbrd  "district,"  as  used  in 
CoQBt  art.  2,  S  14,  is  deflcriptive  of  territory 
whidi  in  le«u  contemplation  compriaes  the 
Tisne  0T«r  mddi  court's  jariadtetitm  for  nar- 
poaea  of  prosecutions  for  crimes  and  misde- 
meanors extends.— State  v.  Balles,  172  P.  196. 


<B)  01 


€=>I45  (NJU.)  Where  the  venue  in  a  criminal 
case  is  changed  under  Code  1915,  I  567&,  at 
the  instance  of  the  accused,  he  will  not  be 
heard  to  gnestian  its  regularity,  after  select- 
ing for  hunself  the  place  of  trial.— State  t. 
Banes,  172  P.  198. 

Vm.  PBEUBaNABT  OOMPUUNT,  AT- 
PIDAVZT,  WARRAMT.  EXAMI- 
NATIOH,  OOKBimiENT,  AND 
SVMMABT  TBIAIi. 

4»207f4)  (Wash.)  Under  Bem.  Code  191C,  {fl 
1940,  IdKi,  in  Tiew  of  seettons  46.  1928,  a  mag- 
istrate has  no  authority  to  inquire  into  a 
gross  misdemeanor,  nor  any  oEfense  not  within 
the  exclusive  jurisdiction  of  the  superior 
courts.— State  v.  Taylor,  172  P.  217. 

«=>22 1  (Okl.)  Where  one  charged  with  a  felony 
and  brought  before  a  magistrate  for  prelimi- 
natr  examinatioQ,  pursuant  to  Rev.  Laws  1910, 
§  6149,  applies  tor  a  change  of  venue,  his  right 
to  such  change  is  absolute,  and  duty  of  magis- 
trate to  grant  it  is  mandatory,  involving  the  ex- 
ercise of  no  jodidal  diacretiou.— Marshal  t.  Slt- 
ton.  172  P.  964. 

4=»22S  (Utah)  Where  the  case  was,  pursuant 
to  stipulation^  transferred  to  municipal  court, 
where  prelimmary  examination  was  duly  held, 
defendant  who  proceeded  to  trial  In  district 
court  without  objection,  cannot  successfully  as- 
sail conviction  on  ground  that  he  was  not  given 
a  preliminary  examination,  in  view  of  Comp. 
Laws  1907,  S  686x13.— State  v.  Hay,  172  P.  721. 

®=»238  (CaLApp.)  Uncorroborated  testimony 
of  an  accomplice  may  be  sufficient  to  estab- 
Hsh  probable  cause  for  magistrate's  action  in 
holding  accused  to  answer  for  trial,  and  in 
committing  him.— Ex  parte  Schwitalla,  172  P. 
617. 

While  defendant  cannot  be  convicted  upon 
uncorroborated  teetimony  of  accomplice,  rach 
teattmony  may  be  sufficient  on  preliminary  ex- 
amination to  establish  probable  cause.— Id. 

^=>24l  (GaLApp.)  A  justice  of  the  peace  of  a 
township  baa  no  authority  to  commit  an  dfend- 
er  to  the  custody  of  the  chief  of  the  police  of 
Lob  Angeles  city ;  commitment  by  justice  the 
peace  of  townships  running  to  the  aheriC  of  the 
county  and  not  to  local  police  officers.— Ex 
parte  DoweU,  172  P.  1121. 

€=>242(1)  (Utah)  A  criminal  prosecution  for 
a  felony  m^,  by  stipulation  of  counsel,  be  trans- 
ferred from  ci^  justice  to  manidpal  court  for 
preliminary  hearins.— State  v.  Hay,  172  P.  721. 


IZ.  ABRAIOHimrT  AND  PLEAS.  AND 
NOIXE  PBOSEQUI  OB  DUGON- 
TINUANOE. 
<8=>274  (Wash.)  Application  to  withdraw 
plea  of  guilty  must  be  denied  unless  made  be- 
fore judgment,  under  Rem.  Gode  1&16,  1  2111. 
-State  T.  Scott,  172  P.  284. 

3C  EVIDENCE. 

CA)  Jsdlelal    Notice,    Preaninptlona,  snA 
Barden  of  Proof. 

«=»304(D  (Utah)  Cupi^ty  is  everywhere  rec- 
ognised as  one  of  the  moat  powerful  motives 
to  human  action.— State  v.  De  Weese,  172  P. 
290. 

«»304(1)  (Wash.)  Courts  will  take  notice  of 
scientific  facts  and  natural  laws  which  are  well 
known  and  which  may  be  found  in  standard 
publicationa  treating  of  the  subject— State  v. 
Van  Ylack,  172P.  033. 

(B)  P»ct»  In  Issue  and  Relevant  to  lasDes, 

aad  Re*  Gestw. 

^3610.)  (CaI.App.)  Where  experts  had  tes- 
tified that  injury  from  assault  with  Intent  to 
kill  would  likely  cause  victim  to  accept  state- 
ments of  others  as  his  own,  and  it  was  devel- 
oped on  cross-examination  that  be  had  testified 
before  grand  jury  to  details  of  shooting  which 
be  could  not  recall  at  trid,  it  was  proper  to 
queatioQ  assistant  district  attorney  as  to  con- 
versations which  he  had  had  with  victim.— Peo- 
ple V.  Shaw,  172  P.  401, 

^a363  (Cal.)  In  a  prosecution  for  extortion, 
a  conreraation  between  prosecuting  witness 
and  •  police  officer,  in  defendant's  absence, 
held  oompetentt  M  part  ot  the  res  gestaa  to 
show  fear.— People  t.  Begga.  172  P.  IBZ, 

(C)  Otber  OflTeMaea,  and  Ckanuiter  of  Ae- 

ewed. 

^»369(1)  (Nev.)  Evidence  of  other  crimee  can 
generally*  be  considered  only  when  it  tends  to 
establish  motive,  intent,  absence  of  mistake  or 
accident,  a  common  plan  or  scheme,  or  identic. 
-State  V.  McFarlin,  172  P.  371. 
«s»37l(l)  (Utah)  In  proBccution  for  abortion, 
defense  being  operatton  was  necessary,  testi- 
mony of  young  woman,  other  than  proBecatrix, 
that  about  same  time  like  operation  was  per- 
formed upon  her  by  defendanta  for  criminal  pur- 
pose, WBB  admissible  to  prove  intentr-Statn  T. 
McCnrtain.  172  P.  481. 

^9371(4)  (Utah)  In  prosecution  for  murder, 
where  victim,  defendant's  wife,  knew  of  other 
crimes  committed  by  defendant  and  admitted  by 
him,  and  there  was  evidence  of  Uttar  feelings 
between  parties,  evidence  of  such  other  crimes 
heUt  admiBsible  to  establish  motive.— State  v. 
Oe  Weese,  172  P.  290. 

If  commission  of  other  crimes  by  defendant, 
of  which  his  wife,  victim  of  homicide,  had 
knowledge,  offered  any  motive,  defendant's  ad- 
missions thereof  were  admissible,  it  being  for 
jury,  and  not  for  the  court,  to  say  whether  mo- 
tive disclosed  was  adequate. — Id. 

Where  document  written  by  defendant  in 
explanation  of  murder  of  his  wife  contained 
many  admissions,  in  addition  to  admissions  of 
commission  of  other  crimes,  which  were  not 
inadmissible  from  any  point  of  view,  held  it 
was  not  error  to  admit  document  over  objec- 
tion that  proof  of  other  crimes  would  prejudice 
jury,  document  being  confined  to  question  of 
motive.- Id. 

(B)  Best  and  Beeendarr  and  Demonstra- 
tive Bvldenee. 

^400(3)  (Utah)  The  posting  of  a  city  ordi- 
nance may  be  proved  by  oral  evidence  notwith- 
standing Comp.  Laws  1907,  |  228.  providing 
for  a  record  thereof.— Salina  City  v.  Lewis, 
172  P.  286;  Same  v.  Neilsen,  Id.  29a 
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<F)  AdmiaBlOM,  Dc«lKratIona,  and  He«r- 
•ay. 

«=»406(1)  (Wasb.)  An  "admisBion"  la  a  con- 
ceasion  or  voluntary  acknowledgment  of  the  ei- 
Utence  or  truth  of  a  fact,  or  a  statement  sag- 
eeBtltiK  uts  inference  material  to  an  iasaable 
fact  made  by  an  interested  party.— State  v. 
Duncan,  172  P.  915. 

®=»409  (Wash.)  While  evidence  of  admissions 
should  be  received  wi^  caution,  admiasiona  de- 
liberately made  and  clearly  proved  are  very 
atrong  and  satisfactory  evidence  against  the 
party  making  them.— State  v.  Duncan,  172  P. 
915. 

«=»4I7(2)  (Cal.)  In  a  prosecution  for  extor- 
tion, coQversationB  between  the  prosecuting 
witness  and  his  father  and  between  the  latter 
and  another  -as  to  propriety  of  consulting  an 
attorney  were  incompetent.— People  v.  Beggs, 
172  P.  152. 

®=>4t9, 420(11)  (Cal.)  In  a  'prosecution 
against  a  deputy  constable  for  killing  a  person 
wnom  he  was  attempting  to  arrest  on  a  misde- 
meanor charge,  a  statement  by  a  witness  as  to  an 
answer  to  a  question  that  he  had  asked  a  third 
person  as  to  whether  he  knew  who  owned  the 
gun  that  bad  been  found  at  the  scene  of  the 
crime  was  inadmissible  as  hearsay.— People  v. 
WUaon,  172  P.  1116. 

tG)  AalB  and  DMlarattoaa  of  CoaspirMon 
and  Codefeadaata. 

«=»423<1)  (Utah)  Where  defendants  charged 
with  abortion  conspired  together  or  acted  in 
concert  in  committing  act,  acta,  declarations, 
and  conduct  of  one  in  furtherance  of  object  in 
view  were  admissible  as  against  other,  but,  if 
acts  charged  had  ended,  statements  or  admis- 
sions of  one  were  inadnusstble  as  against  oth- 
er, unless  made  in  his  preBence.-^tate  T.  Mc- 
Curtaln,  172  P.  481. 

(H)  Doeaiaeatavr   HvldcBee   and  fllseln- 
■lon  of  Parol  ElTldOBCo  Tboveby. 

^=3433  (Cal.App.)  In  a  prosecution  for  mur- 
der, a  letter  headed  "Dear  Charley"  and  signed 
"Billy,"  addressed  to  defendant's  brother-in- 
law,  whose  name  was  not  Charley,  and  opened 
by  defendant's  mother-in-law,  was  improperly 
admitted  Id  evidence  as  a  letter  meant  for  de* 
fendant,  where,  though  defendant's  name  was 
Charles,  the  evidence  did  not  connect  letter 
with  defendant,  and  did  not  show  identity  of 
sender  or  that  defendant  knew  of  the  existence 
of  the  letter  before  the  trial.— People  v.  Lee, 
172  P.  158. 

9==>434  (Nev.)  In  prosecution  for  emlwscle- 
ment.  It  was  improper  to  introduce  books  of 
account,  where  defendant  was  not  familiar  with 
the  books,  and  his  attention  had  not  been  call- 
ed to  the  particular  accounts  introduced.— State 
V.  McForlin.  172  P.  371. 

(J)  Teatlmsay  of  Accomplleos  aad  Oado> 
fendant*. 

<t»907(l)  (Cal.)  The  victim  of  extortion  is  not 
an  accomplice.— People  v.  Beggs,  172  P.  152. 
®=:>507(6)  (Utah)  Prosecutrix  is  not  an  accom- 
plice of  defendant  charged  with  abortion. — State 
V.  McCurtain,  172  P.  481. 

(D  STldence  at  Preliminary  Bjtamlnatlon 
or  at  Ponuer  Trial. 

«=»543(1)  (OkI.CrJLpp.)  It  was  not  error  to 
refuse  to  permit  defendant  to  read  testimony 
of  witness  given  for  him  on  former  trial  where 
by  exerdsing  reasonable  diligence  the  attend- 
ance of  the  witness  could  have  been  obtained.— 
Dunn  V.  State,  172  P.  463. 
^=3543(2)  (Kan.)  It  is  not  a  good  objection  to 
admission  of  transcript  of  testimony  of  absent 
witness  formerly  given  on  preliminary  exami- 
nation that  justice^  docket  showed  it  was  given 
on  one  day,  while  stenographer  testified  that  it 
was  taken  on  fidlowing  d^.  where  there  wh 
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no  doubt  that  both  referred  to  the  same  testi- 
mony.—State  T.  Wai,  172  P.  1003. 

(H)  Welsclit  and  Snfflelency. 

€=3553  (Cal-App.)  The  jury  in  a  criminal  case 
has  the  right  to  entirely  discredit  the  testi- 
mony of  defendant  and  another,  and  to  base  its 
verdict  on  other  eridence  which  it  considers 
more  trustworthy.— People  v.  Hill,  172  P.  1114. 
€=^554  fN.M.)  Jury  need  not  believe  defend- 
ant's evidence,  and  may  take  into  considera- 
tion fact  that  he  is  defendant,  and  give  his 
evidence  such  weight  as  they  think  him  enti- 
tled to.— State  V.  Moss,  172  P.  190. 

XI.  TIME  OF  TBIAX.  AXD  OOHTIN- 
UANOE. 

€=>594@)  (Wash.)  In  a  prosecution  for  murder, 
it  was  an  abuse  of  discretion  for  the  trial 
court  to  refuse  a  continuance  for  the  purpose 
of  securing  witnesses  from  a  foreign  state  as  to 
the  mental  responsibility  of  defoidant.  it  ap- 
pearing that  there  was  a  fair  probaUlity  that 
such  testimony  could  he  procnrvd.— ^tate  t. 
Musselman,  172  P.  346. 

4^595(1)  (Okl.Cr.App.)  Denial  of  motion  for 
continuance  by  reason  of  the  absence  of  ma- 
terial witneases  for  defendant,  charged  with 
murder,  held  error.— Weatbrook  v.  State,  172 

P.  464. 

®=>599  (N.M.)  Befusal  of  continuance,  on 
ground  of  surprise  at  introduction  of  evidence 
which  defendant  from  nature  of  case  should 
naturallT  anticipate  or  when  by  law  he  is 
chargeable  with  knowledge  that  it  would  be 
competent,  is  not  error.— State  t.  Johnwn.  172 
P.  189. 

XTL  TRIAL. 

(A)  Preliminary  Proceedings. 

^=36271/3  (Okl.Cr~App.)  In  prosecution  for 
statutory  rape,  refusal,  to  modify  an  order  for 
examination  of  prosecutrix  by  witnesses  se- 
lected by  defendant,  and  at  Us  expense  to  pro- 
vide for  an  examination  at  county's  expense, 
where  examination  at  county's  expense  had  al- 
ready been  made,  was  not  abuse  of  discretion. 
— Harkins  r.  State,  172  P.  460. 

(B)  Conrae  and  Condact  of  Trial  ia  Gen- 
eral. 

«=>635  (Ariz.)  Though  Const,  art.  2,  {  24, 
guaranties  a  public  trial,  the  court  in  a  prose- 
cution for  contributing  to  the  dependency  of  a 
girl,  involving  disclosures  of  indecent  language 
and  conduct,  and  subjecting  her  to  a  gruelling 
cross-examination,  properly  restricted  attend- 
ance to  newspaper  reporters.— Keddlngton  t. 
State,  172  P.  278. 

€»656(5)  (Ariz.)  Court's  remarks  upon  testi- 
mony of  Indian  children  generally  held  not 
objectionable,  as  comment  on  testimony  of  In- 
dian boy  witness,  where  Jary  were  instructed 
that  weight  of  testimony  was  tor  their  ex- 
clusive determination. — Sneek  v.  State,  172  P. 
662. 

€»660  (Ariz.)  Accased,  by  not  objecting  to  an 
order  clearing  people  from  the  courtroom  after 
it  was  modified  by  allowing  newspaper  report- 
ers to  remain,  waived  any  right  of  Ms  involved 
in  the  order  as  modified.— Keddington  v.  State, 
172  P.  273. 

(C)  Reception  of  BTldeaoe. 

^673(1)  (Utah)  Where  defendant  did  not  ask 
for  a  defenon  or  segregation,  bat  objected  to 
written  document  in  its  entirety,  and  to  have 
excluded  document  would  have  deprived  state 
of  evidence  to  which  it  was  entitled,  proper 
procedure  was  to  admit  document  una  limit 
Its  application  by  proper  instnicdon& — State 
v.  De  Weese,  172  P.  WO. 
(^673(2)  (Nev.)  In  prosecution  for  embenle- 
ment  of  certain  money,  the  court  should  in* 
struct  as  to  tike  purpose  for  which  other  short- 
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ages  might  be  conaidered  by  the  Jury.— State  v. 
McFarlfn,  172  P.  371. 

^9673(2)  (Utah)  Where  evidence  is  admisGible 
ovAy  for  certain  purposej  It  ie  better  practice 
for  court,  when  evidence  is  received,  to  instruct 
jury  of  purpose  for  which  it  is  received,  and 
tell  them  not  to  consider  it  for  any  'oth«r,— 
State  V.  McCurtain,  172  P.  481. 

(fi)  ObJ«otlona   to    Bvtdence,   Motions  to 
Strike  Out,  and  Exceptions. 

4=^693  (AriB.)  Ad  objection  to  evidence  made 
after  answer  comes  too  late.— Asbill  v.  State, 
172  P.  658. 

^s>696(l)  (Cal.)  Where  evidence  of  conversa* 
tioos  was  admitted  on  the  statement  that  a 
conspiracy  wonld  be  shown,  and  no  proof  of  a 
conspiracy  .was  made,  the  court  should  have 
granted  a  motion  to  strike  it  out.— People  t. 
Beggs.  172  P.  1G2. 

(B)  AraratucntB  and  Oondnot  of  Ooanael. 

4s>7l9  (Gal.)  Remarks  as  to  how  the  law  pro- 
tected defendant,  and  how  unprotected  the  dis- 
trict attorney  was  against  improper  instruc- 
tions and  unfair  argument  for  accused,  were 
improper.—People  v,  Beggs,  172  P.  152, 

«=>7I8  (Cal.App.)  Tliere  was  no  ezcose  for 
conduct  of  assistant  district  attorney,  in  say- 
ing what  he  would  do,  bad  prosecutrix  in  rape 
rase  been  his  daughter. — People  v.  Webster, 
172  P.  768. 

^=>7I9(1)  (GaLApp.)  Where  a  love  letter  was 
not  sent  to  or  in  any  way  connected  with  de- 
fendant, who  was  a  married  man  with  children, 
statements  of  prosecuting  attorney  in  prosecu- 
tion for  murder,  in  his  address  to  jury,  that  it 
was  from  a  woman  and  intended  for  defendant 
and  that  mysterious  phrases  thereof  were  In- 
tended for  a  married  man  with  domestic  trou- 
ble, heta  improper.—People  T.  Irfe.  172  P.  158. 

^=»722(2)  (Gal.)  In  a  prosecuti<m  for  extor- 
tion, remarks  of  prosecuting  attorney,  infer- 
ring that  defendant  must  be  experienced  in  this 
class  of  shakedown,  and  knew  to  a  nicety  just 
huw  far  he  could  go,  held  to  be  legitimate  ar- 
gument in  the  particular  case,  and  not  to  as- 
sert the  same  as  a  fact.— People  v.  Beggs,  172 
P.  152. 

(3=»722>/2  (Cal.App.)  There  can  be  no  excuse 
for  flnftrantly  improper  conduct  of  assistant 
district  attorney,  in  referring  to  prior  convic- 
tion for  similar  ofFense  after  the  court  had 
stricken  out  all  referHice  thereto.- People  v. 
Webster,  172  P.  708. 

«=s>730(l)  (Cal.)  Defendant  held  not  prejudiced 
by  improper  remarks  of  the  prosecuting  attor- 
ney, in  view  of  an  instruction  to  disregard 
statements  not  made  as  witnesses  under  oath, 
or  not  supported  by  evidence.- People  v.  Beggs, 
172  P.  152. 

«»730^1)  (CaJ.App.)  Where  prosecuting  at- 
torney improperly  referred  to  certain  matters 
in  his  argument,  on  defendant's  motion  to  ad- 
monish the  jury,  a  statement  of  the  court,  "I 
think  I  will  take  the  view  of  the  defendant,  and 
instruct  the  jury  to  disre^rd  that  part  of  it," 
was  a  sufficient  admonition,  especially  where 
the  matter  referred  to  was  known  to  the  jury. 
—People  V.  Hill,  172  P.  1114. 

«»730(3)  ((^.Or.App.)  Criminal  Court  of  Ap- 
peals would  not  be  authorized  to  reverse  con- 
Ttction  because  county  attorney  asked  defend- 
ant questions  calling  for  incompetent  answers, 
where  objections  were  promptly  sustained  and 
evidence  of  guilt  was  clear  and  punishment 
was  not  prescribed  by  jnry.—HarklnB  v.  State, 
172  P.  4m. 


IV)  Province  o(  Court  nnd  Jorr  In  Oen* 
•ral. 

<@=974l(3)  (Wash.)  The  weight  to  be  given  ad- 
missions is  to  be  determined  by  the  jury.— State 
V.  Duncan,  172  P.  916. 

^=»76l(ll)  (Cal.)  In  a  prosecution  against  a 
deputy  constable  for  killmg  a  person  be  was 
attempting  to  arrest  on  a  misdemeanor  charge, 
instruction  held  not  erroneous  in  assuming  that 
the  killing  by  defendant  had  been  proved.— Peo- 
ple V.  Wilson,  172  P.  1116. 

(G)  NeceMtty,  Reaalaltes.  and  BDlBolenor 
ot  XastFDetions. 

€=^780(2)  (Utah)  In  prosecution  for  abortion, 
where  alleged  father  of  child  with  which  pros- 
ecutrix was  pregnant  was  present  at  operations, 
and  testified  respecting  them,  defendants  were 
entitled  to  instruction  defining  accomplice  and 
telling  jury  that  if  witness  was  such  they  should 
not  convict,  unless  his  testimony  was  corrobo- 
rated.—State     McCurtain,  172  P.  481. 

4=:>785(3)  (Cal.App.)  The  jury,  in  prosecution 
for  rape  was  sufficiently  cautioned  hy  instruc- 
tions taat  a  charge  of  rape  is  easy  to  make  and 
difficult  to  disprove;  that  teatimony  of  a  child 
of  tender  years  such  as  prosecutrix  ought  to  be 
viewed  with  care  and  caution;  and  that  evi- 
dence in  such  case  must  be  weighed  with  ut- 
most care  and  without  bias  or  prejudice. — 
People  V.  Fraysier,  172  P.  1126. 

^785(3)  (NM.)  Instruction  as  to  credibility 
of  witnesses  in  prosecution  for  murder,  held 
correct.~State  v.  Hoss.  172  P.  199. 

«=>799  (N.M.)  Instruction  that  remarks  of 
counsel  are  not  evidence,  and  that  verdict  must, 
be  founded  solely  on  evidence  and  laws  given 
b^court,  was  proper.— State  v.  Moss,  172  P. 

€=>807(1)  (Utah)  Argumentative  requests  to 
charge,  every  legal  proposition  being  supported 
by  argument,  were  faulty  and  properly  refus- 
ed.~State  v.  McCurtain,  172  P.  481. 

«»808>/2  (Gal.App.)  Code  Civ.  Proc  {  182(t, 
is  applicable  to  criminal  cases,  and  was  prop- 
erly read  to  the  jury  in  connection  with  in- 
structions on  reasonable  doubt. — State  v.  Lima, 
172  P.  762. 

€=>8II(6)  (N.M.)  Instruction  which  does  no 
more  than  call  jury's  attention  to  rule  that  they 
may  consider  the  fact  that  witness  is  defend- 
ant, and  give  hia  evidence  weight  accordingly, 
is  not  erroneous.— State  v.  Moss,  l72  P.  199. 
®=»8I4(3)  (N.M.)  In  prosecution  for  murder, 
instruction  on  mutual  combat  is  properly  refus- 
ed where  evidence  does  not  warrant  it. — State 
V.  MosB,  172  P.  199. 

<&=38I4(16)  (Wash.)  In  prosecution  for  murder, 
statements  of  accused  showing  his  relations 
with  deceased  from  which  the  inference  of 
motive  of  jealousy  and  revenge  could  be  drawn 
were  not.  strictly  q;>eaking,  admissions,  so  that 
it  was  not  error  to  refuse  requested  charge  on 
the  weight  to  be  given  admissions.— State  v. 
Duncan,  172  P.  015. 

<e=38l4(20)  (Wash.)  The  law  does  not  warraot 
an  instruction  covering  an  included  crime,  when 
there  is  no  evidence  to  sustain  it.— State  v. 
Murphy,  172  p.  544. 

«=»823(1)  (Wash.)  Beading  an  entire  statute 
to  the  jury  cannot  be  held  misleading,  where  an 
instruction  thereafter  clearly  and  specifically 
defined  to  the  jury  the  subdivision  defining  the 
offense  charged.— State  v.  Pierson,  172  P.  236. 

^9823(5)  (Cal.)  In  a  prosecution  against  a 
deputy  constable  for  kimng  a  person  be  was 
attempting  to  arrest  on  a  misdemeanor  charge, 
an  instruction  as  to  Intent,  taken  in  connection 
with  the  remainder  of  the  charge.  cor- 
rect—People v.  Wllaon,  172  P.  1116. 
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(H)  Request*  for  Inatrnetlona. 

^825(2)  (Cal-App.)  There  is  no  merit  in 
claim  that  conviction  of  assault  with  intent  to 
murder  should  be  reversed  because  court  did 
not  specilioally  instruct  that  intent  to  kill  was 
essential,  defendant  having  made  no  request  for 
such  instruction,  sufficieotly  covered  by  given 
instructions.— People  v.  Shaw,  172  P.  401. 
«=>829{1)  (Cal-App.)  Bequeated  caationarr 
instruction,  in  prosecution  for  rape,  was  suf- 
fident^  covered  b]r  charge  to  consider  the  mat- 
ter calmly,  dispassionately,  and  deliberately,  as 
they  would  any  other  accusation,  to  be  very 
carefQl,  etc.— People  v.  Webster,  172  P.  768. 
4s»829(l)  (Wash.)  Error  cannot  be  predicated 
on  the  refnsal  of  regnests  for  instructions, 
where  the  Issues  were  full;  covered  bs  instruc- 
tions  given.— SUte  v.  Pieraon,  172  P.  236. 
4=9829(3)  (KM.)  An  Instruction  defining  es- 
aential  elements  of  indictment  ns  to  manslaugh- 
ter omitting  to  state  that  killing  must  have 
been  dnlawful  and  not  justifiable,  though  fol- 
lowed by  an  instruction  that  if  the  indictment 
had  been  established  beyond  a  doubt  they  should 
convict  of  voluntary  manslaughter,  was  erro- 
neous.—State  V.  Pruett,  172  P.  1044. 
^»829(16)  (Wash.)  In  prosecution  for  marder, 
instruction  that  the  jury  should  consider  the 
conduct  of  the  witnesses,  the  reasonableness  of 
their  story,  and  all  the  facta,  and  were  not 
bound  to  believe  the  witnesses,  sufficiently  cov- 
ered requested  instruction  that  evidence  of 
statements  alleged  to  have  been  made  by  de- 
fendant should  be  received  with  great  caution, 
considering  the  liability  to  mistake  or  misun- 
derstanding.—State  V.  Duncan,  172  P.  915. 

xm.  Konoire  fob  mew  tbiaz. 

AMD  nr  ABBEST. 

«s>9l9i2)  (Okl.Cr.App.)  Motion  for  new  trial 
becanse  county  attorney  asked  defendant  ques- 
tions calling  for  incomj^etent  answers  was  prop- 
erly overruled,  where  it  was  clear  that  no  prej- 
udice resulted  therefrom  and  trial  court  sus- 
tained objections  thereto.— Harklns  v.  State, 
172  P.  4^. 

®=>95l(2)  (Wash.)  Motion  for  new  trial  in 
criminal  cases  must  be  denied  unless  made 
before  judgment,  under  Bem.  Code  1915,  S 
2181.— State  v.  Scott,  172  P.  234. 
«S9964  (Wash.)  In  view  of  Bem.  Code  1915,  fiS 
402,  2181,  where  motion  for  new  trial  was 
made  in  time  and  disposed  of  and  judgment  was 
then  entered,  whereupon  accused  moved  to  set 
aside  the  former  order,  the  court  bad  lost  Juris- 
diction.—State  v.  Duncan,  172  P.  915. 
iS=:3974(2)  (Wash.)  Motions  in  arrest  of  judg- 
ment in  criminal  case  must  be  denied,  unless 
made  before  judgment,  under  Rem.  Code  1915, 
I  2181.— SUte  V.  Scott.  172  P.  234. 

XIV.  JUDGKERT,  SEKTERGE,  AHD 
TIKAI.  COMMITBIENT. 

®=>99l(3)  (Cal.App.)  Under  Penal  Code,  § 
1168,  added  by  St.  1917,  p.  663,  providing  for 
indeterminate  sentence,  not  greater  than  max- 
imum or  less  than  minimnm  of  the  term  fix- 
ed for  the  particular  offense,  a  sentence  of  one 
convicted  of  manslaughter  to  from  one  to  ten 
yeacs'  imprisonment  is  erroneous  in  view  of 
section  193,  fixing  a  maximum  imprisonment 
for  manslaughter  of  ten  ^ears,  but  fixing  no 
minimum  term. — People  v.  Lee,  172  P.  158. 
4^998  (Wash.)  Criminal  judgment  cannot  be 
vacated  nnd^r  Bem.  Code  1915,  {  464  et  seg., 
except  upon  clear  showing  of  irregularity  or 
fraud  in  its  procurement  and  a  tender  and  ad- 
judication of  prima  facie  defense  on  merits.— 
State  V.  Scott,  172  P.  234. 

Recitals,  in  order  overruling  motion  to  va- 
cate criminal  judgment  that  plea  of  guilty  was 
not  procured  by  fraud,  promises  of  lenipncy, 
force,  duress,  or  any  undue  influence,  held  am- 
ply supported  by  evidence^Id. 
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4=^1001  (NJtf.)  An  order  suspending  sentence 
under  Code  1915,  S  5075,  during  good  behavior, 
contemplates  conduct  conformable  to  law,  and 
requires  no  higher  standard  of  condnct  than 
law  demands.— Ex  parte  Hamm.  172  P.  190. 

If  restrictions  are  to  be  imposed  on  conduct 
of  person  under  sentence  suspended  by  virtue 
of  Code  1915,  f  6075,  they  must  be  specified 
in  order  of  suspension.— Id. 

XV.  AFFEAI.  AlfD  ERROR.  AMD  ' 
OERTIOKABl. 

(A)  Vom   of  RemedTi  Jurlsdletloa,  aad 

RlKht  ot  Review. 

«s>IOI8  (Okl.)  Violation  of  Sess.  Laws  1915. 
c.  74,  requiring  intrastate  trains  to  stop  at 
county  seats,  is  a  misdemeanor,  and  an  appeal 
from  a  judgment  in  an  action  brought  there- 
under lies  to  the  Criminal  Court  .of  Appeals, 
and  not  to  the  Supreme  Court.- IMckinson  v. 
State,  172  P.  791.  792. 

€=31019  (Nev.)  The  Supreme  Court  under 
Const,  art.  6,  S  4,  has  no  jurisdiction  of  ap' 
peal  from  conviction  of  violating  an  ordinance- 
the  penalty,  which  under  Sess.  Laws  1915.  c. 
184,  Sess.  Acts  1917,  e.  76.  may  be  prescribed, 
making  the  offense  a  misdemeanor  nnder  Bev. 
Laws,  S  6266.— City  of  Reno  v.  Dixon,  172  P. 
367. 

«g=a  1 023(13)  (Oal.App.)  Although  Pen.  Code.  S 
1239,  makes  no  mention  of  an  appeal  from  a 
motion  for  a  new  trial,  in  view  of  such  right 
given  by  section  1237,  and  sections  1201,  1202. 
providing  that  motion  for  new  trial  must  be 
made  before  judgment,  an  appeal  may  be  taken 
where  judgment  has  Ueen  snspeiided. — Smith  v. 
McCallnm,  172  P.  408. 

<^I026  (ColApp.)  One  who  gave  his  bond  for 
the  support  oi  his  minor  child  under  Pen.  Code, 
S  270b,  and  judgment  was  suspended,  did  not 
waive  nis  right  to  appeal  from  an  order  deny- 
ing his  motion  for  a  new  triaL-~Smith  v.  Mc- 
(3allum.  172  P.  408. 

(B]  PreMBtetioaasd  ReaemtlOMlB  lAw 
•r  Conrt  mt  OvommAm  oC  Bartow. 

€=»I032(6)  (Wash.)  Objection  to  an  informa- 
tion on  tne  ground  of  duplicity  cannot  be  raised 
for  the  first  time  on  appeal. — State  v.  Pierson. 
172  P.  236. 

(^1036(2)  (Wash.)  No  objection  having  been 
made  to  cross-examination  at  the  time  of  the 
trial,  the  question  whether  it  extended  beyond 
proper  limits  cannot  be  raised  for  tbe  first 
time  on  appeal.- State  v.  Mnrphy,  172  P.  544. 

In  the  absence  of  objection  to  impeachment 
of  the  accused  upon  a  collateral  matter,  al- 
leged error  in  permitting  such  impeachinent 
cannot  be  reviewed  on  appeal. — Id. 
«S=»I037(2)  (Cal.)  The  possibility  of  injury 
from  improper  statement  in  argument,  not 
properly  assigned  as  misconduct,  nor  any  re- 
quest made  for  an  instruction  to  disregard  it, 
cannot  be  considered  on  appeal.— People  v. 
Beggs,  172  P.  162. 

<^=9l055  (Utah)  Remarks  of  counsel  in  aiyu- 
ing  case  to  jury,  if  deemed  prejudicial,  most  be 
excepted  to  at  time  they  are  made.— State  v. 

De  Weese,  172  P.  290. 

<S=>I056(1)  (Utah)  If  counsel  desire  to  have 
court  charge  upon  particular  phase  of  case  or 
on  collateral  Inne,  tiiey  must  otter  proper  re- 
quest, and,  if  it  is  refused,  save  an  exception, 
otherwise  question  may  not  be  reviewed.— State 
V.  McCnrtain,  172  P.  481. 

(C>  Fraeeedian   for  Tvaaafer   of  Cawei 
aaa  Bffaet  Tbaroof. 

«=s>l08l  iCoLApp.)  Notice  of  appeal  to  the 
clerk  gives  the  appellate  court  nrisdiction  in 
criminal  cases,  in  view  of  Pen.  Code,  1246. 
1247.  1247a,  relating  to  duties  of  clerks  in 
reference  to  criminal  appeals.— Smith  v.  Mc> 
Callum.  172  P.  408. 
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«=9i083  (Wash.)  Notice  «f  appeal  in  criminal 
cases  constitutmg  defendant's  appeal,  trial 
«oart  has  no  jurisdiction  to  set  aside  an  order 
deDTing  new  mal,  where  motion  to  set  aside  is 
made  after  notice  of  appeal.— State  t.  Dancan, 
172  P.  915. 

<8=>I084  (OU-CrJLpp.)  One  convicted  of  crime, 
who  perfects  an  appeal  to  Criminal  Court  of 
Appeals,  is  not  entitled  to  give  a  supersedeas 
bond  under  Rev.  Laws  1910,  S  5995,  and  leave 
the  jurisdiction  witboat  proper  orders  permit- 
ting him  to  do  so.— Brrce  t.  State,  172  P.  976. 

(D)  Record  aJB4  Proceedlavs  Hot  Bee- 
ord. 

e=9l090(ll)  (N.M.>  Remarks  of  trial  court 
made  to  jury  in  another  case  will  not  be  con- 
sidered when  the  same  bave  not  been  autben- 
ticftted  by  bill  of  exceptions  or  otherwise. — 
State  T.  BaUes.  172  P.  196. 
9s>lll2  (Wasb.)  On  appeal  from  refusal  to 
vacate  judgment  in  criminal  case,  recitations 
that  court  advised  defendant  as  to  his  right  to 
t'ouQsel,  and  that  he  refused  counsel  and  vol- 
untarily pleaded  guilty,  cannot  be  contradicted 
by  affidant  of  clerk.— State  v.  Scott.  172  P.  234. 

(V)  AMlsainoiit  of  BSrrom  ««d  Brlott. 

4^1130(4)  (ObI.Cr.App.>  On  appeal  from  a 
conviction  for  felony,  where  no  briefs  are  filed 
and  no  oral  argument  made,  courts  will  exam- 
ine informations  and  instructions  and  judgment, 
and  if  no  fundamental  error  appears  and  evi- 
dence is  sufficient  to  support  verdict,  will  af- 
firm.—Heifs     State,  172  P.  974. 

•P)  DIsmtMKl.   He»rliiff,   mmA  Reheartnar* 

<&=9rf3l(2)  (Okl.)  Even  though  no  motion  to 
dismiss  appeal  is  made,  the  Supreme  Court  of 
Oklahoma  will  not  entertain  an  appeal  in  a 
criminal  action. — Dickinson  v.  State,  172  P. 
791.  792. 

■e^l  131(4)  (Okl.Cr.App.)  Court  will  not  con- 
Bider  appeal  from  conviction  unless  defendant  is 
where  be  can  be  made  to  respond  to  its  judg- 
ment or  order,  and,  where  he  leaves  state  and  is 
convicted  In  another  state  pending  his  appeal, 
the  appeal  on  proper  nrntios  will  he  dismissed. — 
Morgan  v.  State.  172  P.  S>74. 
<2=9|  131(4)  (Okl.Cr.App.)  Where  one  convicted 
of  crime  appeals  and  gives  bond  under  Rev. 
Laws  1910,  f  5995,  to  stay  sentence  pending 
iippeal,  and  violates  its  contUtion  by  leaving  the 
state  without  leave  of  court,  the  court  has  dis- 
cretion to  proceed  to  a  decision  of  the  cause,  or 
to  dismiss  the  appeal. — Holden  t.  State,  172  P. 
977. 

«:=3|I3I(5)  (Okl.Cr.App.)  Where  one  appealing 
from  a  conviction  gives  supersedeas  bond,  and 
breaches  tbe  bond  by  leaving  state  without  leave 
of  court,  court  lias  discretion  to  proceed  to  a 
decision  of  the  canse,  or  to  dismiss  tbe  appeal.— 
Bryce  t.  State.  172  P.  976. 

(G)  ReTlew. 

4=:>II37(3)  (Cal.)  An  instruction  in  a  criminal 
L-use  given  at  defendant's  request  cannot  be 
questuined  by  defendant  on  appeaL — People 
V.  Wilson,  172  P.  1116. 

^=>l  137(3)  (Wash.)  Accused  in  prosecution  for 
murikr,  having  requested  instruction  on  the 
subject  of  alibi  and  introduced  evidence  at- 
tempting to  establish  alibi  could  not  complain 
of  the  giving  of  a  different  instruction  on  alibi, 
which  was  more  complete  and  accurate  than  the 
one  he  requested.— State  v.  Duncan,  172  P.  915. 

137(5)  (Ariz.)  Defendants  in  a  homicide 
trial  cannot  complain  of  a  nonexpert  witness 

fiving  his  opinion  as  to  tbe  age  of  deceased 
rom  the  appearance  of  the  body,  where  such 
testimony  was  drawn  from  the  witness  on  their 
own  cross-examination.— Azbill  v.  State,  172  P. 
6B8. 


«s»l  137(5)  (Wash.)  Assiciunent  of  error  as  to 
tbe  admission  of  testimony  as  to  a  transactioiu 
not  materially  different  from  the  teatimooy  of 
accused  himself,  is  without  merit.— State  v. 
Pierson,  172  P.  236. 

«=>M44(8)  (Utah)  It  wUl  be  assumed  on  ap- 
peal that  jurors  selected  at  time  a  prospective 
jaror  on  his  voir  dire  stated  reasons  for  bis 
prejndice  were  conscientious  men  of  ordinary 
intelligence.— State  t.  De  Weese,  172  P.  290. 

144(10)  (Utah)  In  prosecution  for  mur- 
der, where  defendant  raised  no  objection  to  cer- 
tain remarks  of  district  attorney  until  several 
weeks  after  close  of  trial,  and  did  not  call 
court's  attention  to  fact  that  remarks  were 
prejudicial,  Keld  that  court  on  appeal  could  not 
presume  that  defendant  was  prejudiced. — State 
V.  De  Weese,  172  P.  290. 

«=» 1 144(16)  (Cal.)  It  must  be  presumed  on 
appeal  that  the  jury  followed  an  instruction  to 
disregard  statements  of  counsel  not  made  as 
witnesses  under  oath.— People  t.  Beggs,  172  P. 

162. 

«»l  t99(2)  (NJl)  Where  there  ia  mbatantlal 

evidence  to  support  a  verdict,  it  will  not  be  dis- 
turbed on  appeal.— State  v.  Bailee,  172  P.  196. 

«=s>ll5g(2)  (Okl.Cr.App.)  Evidence  wiU  not  be 
held  insufficient  to  support  conviction,  where 
there  is  any  reliable  evidence  on  which  tbe 
jury  might  have  reasonably  concluded  defendant 
was  guilty.— Vaughan  v.  State,  172  P.  975. 

166"/2(6)  (Utah)  That  prospective  juror, 
when  asked  on  his  voir  dire  by  court  for  nature 
of  bis  prejudice,  atated,  "I  believe  a  burglar 
would  do  most  anything"  held  not  to  prejudice 
jurors  already  selected.— State  v.  De  Weese, 
172  P.  290. 

<S=>II69(1)  (Oal.)  In  a  prosecution  for  ex- 
tortion, admission  of  conversations  between 
prosecuting  witness  and  his  father  and  between 
the  latter  and  another  as  to  propriety  of  con- 
sulting attorney  could  not  have  been  prejudicial. 
—People  v.  Beggfl,  172  P.  152. 

r69(l)  (Colo.)  Defendant  tried  for  lar- 
ceny of  beef  animal  cannot  be  said  not  to  have 
been  prejudiced  by  evidence,  under  guise  of  im- 
peachmcnt,  of  bis  having  stolen  live  stock  long 
before. — King  v.  People,  172  P.  8. 

<9=>l  169(2)  (Ariz.)  Where  a  state's  witness 
was  asked  whether  he  could  tell  the  age  of  de- 
ceased from  the  appearance  of  the  body,  and 
answered  that  he  was  a  young  man,  the  an- 
swer was  properly  permitted  to  stand;  the 
evidence  that  tbe  body  was  that  of  a  young 
man  being  uncontroverted. — Azbill  v.  State,  172 
P.  658. 

®=>(l70/2'5)  (Cal.)  In  a  prosecution  for  ex- 
tortion, held,  that  defendant  was  not  prejudiced 
by  error  excluding  a  question  asked  prosecuting 
witness  on  cross-examination,  substantially  and 
fully  covered  by  subsequent  questions  negative- 
ly answered.— People  v.  Beggs,  172  P.  152. 

«=>!  1701/2(5)  (Okl.Cr.App.)  Criminal  Court 
of  Appeals  will  not  reverse  a  convictioti  be- 
cause several  argumentative  Questions  were 
asked  defendant  on  cross-examination  upon 
matters  the  proper  subject  of  luouiry  by  qpes- 
tion  in  proper  form. — Dunn  t.  State,  178  P. 
463. 

l70'/2(5)  (Okl.Cr.App.)  Thit  county  at- 
torney, on  cross-examination  of  defendant, 
asked  qaestions  calling  for  incompetent  an- 
swers, does  not  of  itself  establish  prejudicial 
error.- Harkins  v.  State,  172  P.  469. 

€=»l  171(1)  (CalApp.)  Misconduct  of  assist' 
ant  district  attorney,  in  referring  to  prior  con- 
viction for  similar  offense  after  the  court  had 
stricken  out  all  reference  thereto,  and  in  say- 
ing what  he  would  do,  had  prosecutrix  in  rape 
case  been  bis  daughter,  was  harmless,  where 
the  record  of  defendant  s  guilt  was  very  clear 
and  convincing.— People  v.  Webster,  172  P.  7C8. 
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«s>ll73^)  (Utah)  In  prosecution  for  abortion, 
failure  to  charge  that  jnry  coaM  not  con- 
sider ag^nst  one  defendant  statements  and  ad- 
misflions  of  otiier  held  prejudicial  error;  court 
having  promised  so  to  charge  at  conclusion  of 
case,  BO  that  counsel  for  defendants  did  not  of- 
fer any  request  on  aubject^^tate  v.  HcOnr- 
taln,  172  F.  481. 

«=a|  173(4)  (Nev.)  In  prosecution  for  rob- 
bery, charge  that  state  must  prove  beyond  rea- 
sonable doubt  that  "a  drug"  was  actually  ad- 
ministered to  the  person  robbed,  given  instead 
of  charge  requested  using  the  phrase  "such 
chloral  hydrate,"  iield  harmless  to  defendants. 
-State  V.  Bond,  172  P.  367. 
«=»M74(2)  (Cal.)  In  a  prosecution  for  man- 
slaughter, evidence  of  improper  conduct  of  a 
juror  Id  giving  a  witnees  a  ride  in  hia  automo- 
bilo  and  discussing  a  map  of  the  scene  of  the 
crime,  in  violation  of  the  inatructipns,  held. 
not  to  reqnire  rcTersal.— People  t.  Wilson,  172 
P.  1U6. 

(H)  DeteiwlBstlaB    »mA    DUlMMrttlom  mt 

«=>1I83  (OkI.Cr.App.)  Where  defandant's 
guilt  was  clearly  shown,  court  would  not  con- 
sider errors  in  overrating  of  application  for 
fmmmission  to  take  deposition,  or  denial  of 
motion  for  continaance  to  demand  a  reversal, 
but  under  Rev.  Laws  1910,  ^  6003,  would  re- 
duce sentence  of  death  to  miprisonment  for 
lite  and  affirm.— Westbrook  v.  State,  172  P. 
464. 

«=»1l86(4)i' (Cal.App.)  In  prosecution  for 
murder  of  a  married  man  with  children,  im- 
proper admission  of  a  love  letter  not  written 
by  defendant's  wife  and  containing  mysterious 

Sihrases  interpreted  b^  prosecutor  as  Intended 
or  a  married  man  with  domestic  trouble  held 

Srejudicial  error  not  avoided  by  Const,  art.  6, 
4%.--Peop]e  V.  Lee,  172  P.  158. 

<&=3|188  (Cal.App.)  A  conviction  wiil  not  be 
reversed  for  error  in  giving  an  indeterminate 
sentence  for  an  offense  committed  before  the 
indeterminate  sentence  law  went  into  effect,  but 
the  case  will  be  remanded,  with  instructions  to 
|W^a  proper  sentence.— People  v.  HiD,  172  P. 

XVH.  FUniSKBCEHT    AMD  PREVEN- 
TION OF  OBIMB. 

4s>1207  (OaLApp.)  Where  an  offmse  was 
committed  before  the  indeterminate  sentence 
law  took  effect,  an  indetemunate  sentence  can- 
not be  glTen.— People  t.  Hill,  172  P.  1114. 

CROSS-APPEAL 

See  Appeal  and  Krror,  «=s>33S. 

CROSS-EXAMINATION. 

See   Criminal   Law,   ®=3X170H  i  Witnesses, 
«s9260-287. 

CROSSINGS. 

See  Bailroadi,  «s>87,  320-85% 

CRUELTY- 

See  Divorce,  «s>130. 

CUMULATIVE  EVIDENCE 

See  New  Trial,  <8=^104. 

CURTESY. 

See  Dower. 

CUSTODY. 

See  DiTorce.  «sam 
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DAMAGES. 

See  Carriers,  «»105;  Costs,  ^260;  Death. 
<@=^91,  09;  Eminent  Domain,  «=»84-126; 
Fraud,  «=369;  Frauds,  Statute  of.  <S=>125; 
Judgment,  ^=»4S9;  Master  and  Servant. 
385;  Municipal  Corporations,  $=»385;  Prin- 
cipal and  Agent,  ^X=>79;  Replevin, 
TasatioD,  «=^13 ;  Telegrapha  and  Tele- 
phones, «=a70,  79;  Trespass;  Trover  and 
Conversion,  iD-'ll> 

X.  RATUBE  AHD  OROUlfDS  IN  GEN- 
EBAI- 

4=92  (Okl.)  In  an  action  upon  a  contract,  the 
measure  of  damages  is  that  given  by  the  law  of 
the  place  of  the  contract  at  the  time  it  was  en- 
tered into,— Riddle  v.  Hudson,  172  P.  921. 

m.  G^UNPg  ANB  S17BJECTS  OF 
COSCPENSATORT  DAMAGES. 

(B)  Avvravntloii,  MltlvKtlon,  aad  Hedae- 
tlon  of  LoBB. 

^=959  (Utah)  In  action  for  injuries  sustained 
by  plaintiff  servant,  where  defendant  railroad 
set  up  negligence  of  i)la!atiff  in  refusing  to  fol- 
low direction  of  physician,  evidence  respecting 
acts  of  plaintiff's  mother  in  treating  plaintiff's 
eye  were  properly  excluded, — Kuchenmeister  v. 
Los  Angeles  &  S.  L.  R.  Co.,  172  P.  725. 

IV.  UQVIDATED  BAKAOEB  AND 
PENAI.TIES. 

€=»79(5)  (CaL)  Provision  of  lease  for  extract- 
ing oil  on  royalty,  that  if  lessees  faU  to  com- 
mence work  by  a  certaiai  day  they  will  pay  les- 
sor $100  per  mouth  during  default,  held  for  liq- 
uidated damages,  and  not  for  penalty;  it  being 
impossible  to  compute  amount  of  damage. — Al- 
len V.  Narver,  172  P.  980. 

VH.  INADEQUATE  AND  EXCESSIVE 
DAMAGES. 

i»s>l3l(3)  (Wash.)  Verdict  of  $2,500  for  in- 
juries in  automobile  collision  to  veterinary 
surgeon  64  years  of  age,  who  sustained  a  six- 
inch  cut  over  his  right  eye,  was  rendered  un- 
conscious, suffered  a  broken  collar  bone,  and 
imrtial  loss  of  motion  of  his  right  arm.  con- 
tinuing to  the  time  of  the  trial  three  months 
after  the  accident  and  suffered  great  pain,  was 
nervous,  sleepless,  and  unable  to  dress  himself 
without  assistance,  was  not  ezcesaire.— Mc- 
Dorntan  v.  Dunn,  172  P.  244. 
4p3l32(e)  (Wash.)  Where  child  suffered 
greatly,  had  a  number  of  operations,  and  one 
leg  would  probably  grow  shorter  than  the  oth- 
er, $5,000  damages  was  not  excessive.— Bruenn 
V.  North  Takima  School  Dlat.  No.  7,  Yakima 
County,  172  P.  569. 

«=»I32(7>  (Wash.)  Verdict  of  $2,500  heid  not 
excessive  in  favor  of  78  year  old  physician  who 
fell  into  elevator  shaft  in  store,  suffering  dislo- 
cation of  kneecap  and  foot  bones,  was  confined 
to  his  bed  several  weeks,  and  compelled  to  use 
crutches  for  8  months  with  permanent  stiffen- 
ing of  the  ankle,  destruction  of  the  bones  of  the 
arch,  necessitating  tight  bandages  and  heavy 
Iron  brace,  effefit  of  ail  of  which  was  constant 

gain  and  suffering. — Rust  t.  Wasfaingtini  Tool  & 
tardware  Co.,  172  P.  846. 

Vm.  FI.EADINO,  EVIDENOB,  AND 
ASSESSMENT. 

(A)  PlcadluK. 

<£=>  144  (Wash.)  A  farmer  whose  business  was 
to  oversee  operations  on  his  own  land  and 
other  lands  held  b^  him  under  lease,  who  sued 
a  railroad  and  claimed  damages  "by  reason  of 
said  injuries  to  his  person**^  and  for  the  de- 
struction of  bis  automobile  in  collision,  could 
not  prove  loss  of  earnings,  not  having  special- 
ly pleaded  it.— Armstrong  v.  Spokane  Interna- 
tional Ry.  C«.,  172  P.  G7& 
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Deed* 


(O  Prooeedlmr*  for  Aaacmuent. 

«»2I6(8)  (Cal.)  In  action  for  inJnlT,  an  in- 
Btnjction  to  consider  the  future  pain  and  laf* 
fering  and  loss  of  earning  power  which  could 
be  traced  to  an  injury  resulting  from  defend- 
ant's negligence,  correctly  stated  the  measure 
of  damages  and  those  permissible  under  GiT. 
Code,  i  3283.— Onmpel  v.  San  Diego  SSectrie 
Br.  Co.,  172  P.  605. 

DAMS. 

See  Waters  and  Water  Couises,  «==>164. 

DEATH. 

See  Abatement  and  Rerival,  (|sb66;  Appeal  and 
E/rror,  ^»334:  Maater  and'  Snyant,  4s> 
405. 

n.  ACTIONS  FOB  OAUSINO  DEATH. 
(D)  Pleadlnv  SHd  Gviaenee. 

«=»5e(l)  (Utah)  A  child  killed  on  the  road  on 
a  tricycle  by  an  overtaking  motor  truck,  in 
the  absence  of  evidence  to  the  contrary,  will 
he  presamed  to  have  been  exercising  due  care, 
the  burden  being  on  defendant  to  rebut  the 
preaumption.~-Barker  v.  Savas,  172  P.  672. 
«=»64  (Or.)  In  action  under  federal  Kmploy- 
ers'  Liability  Act  by  widow  and  children  of  de- 
ceased section  man,  evidence  that  plaintiff  was 
infirm  and  as  to  the  habit  of  her  husband  In 
taking  care  of  her  was  admissible. — Stool  v. 
Southern  Pac.  Co.,  172  P.  101. 
«=»67  (Kan.)  In  action  for  damages  for 
wrongful  death,  It  is  proper  to  prove  the 
amount  of  property  owned  by,  and  the  wage- 
earning  capacity  of,  the  deceased  person.— 
Berry  v.  Dewey,  172  P.  27. 
€=>70  (Kan.)  In  action  for  damages  for  wrong' 
ful  death,  it  is  proper  to  prove  the  amount  of 
property  owned  by,  and  the  wage-earning  ca- 
pacity of.  the  deceased  person.- Berry  t.  £)ew- 
ey,  172  P.  27. 

(B)  Dauases.  Forfcltnre,  or  Fine. 

^=^91  (Kan.)  Financial  benefits  to  sole  heir  of 
person  who  has  lost  his  life  by  wrongful  act  of 
another  cannot  be  deducted  from  damages  sus- 
tained, and  the  verdict  and  judgment  reduced 
by  such  benefits.— Berry  v.  Dewey,  172  P.  27. 
4=3>99(5)  (Kan.)  In  mother's  action  for  dam- 
ages for  wrongful  death  of  son,  a  verdict  for 
$5,000  was  not  eiceesive,  where  deceased  was 
3^  years 'of  age,  was  in  good  health,  able  to 
earn  $1,000  a  year,  and  was  accumulating  prop* 
erty.— Berry  v.  Dewey.  172  P.  27. 

DEATH  CERTIFICATE. 

See  Insurance,  ^=650. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors ; 
Bankruptcy;  Chattel  Mortgages,  «s>17&-^ ; 
Fraudulent  Conveyances. 

DECEDENTS, 

See  Executors  and  Administratort:  Witneasea, 
«=»150. 


See  Fraud. 


DECEIT. 
DECLARATIONS. 


See  GrlminalLaw,  «S9417;  Bvidenoe.  •3»291- 
818. 

DEDICATION. 

I.  NATURE  AND  REQUISITES. 

«s»3l  (CaLApp.)  City  was  not  compelled  to 
accept  dedication  of  street  by  a  private  owner, 


and,  if  it  did  so,  it  took  advantages  with  bur- 
dens, and  is  liable  to  pay  damages  to  abutting 
owner  injured  by  establishment  of  official  grade. 
—Partridge  v.  City  of  Richmond,  172  P.  166. 

DEEDS. 

See  Cancellation  of  Instruments,  <S=>63 ;  Cove- 
nants; Evidence,  «=»400-459;  Fraudulent 
Conveyances ;  Homestead,  €=>118,  122 ;  Hus- 
band and  Wife,  ^^110;  Mortgages. 

I.  REQUISITES  Aim  VAZJDITT. 
(B)  Form  amd  CoMteats  ol  lastraiueikta. 

®=»43  (Mont.)  Acceptance  by  a  grantee  of  a 
deed  of  correction  in  lieu  of  a  prior  deed  mis- 
describing  the  land  intended  to  be  conveyed 
constitutes  an  election  to  take  the  land  con- 
veyed by  the  deed  of  eorrecQon.- Borgeaou  t. 
Tubb.  172  P.  326. 

(D)  DellTorr. 

4sn54  (CaLApp.)  An  nnddivered  deed  con- 
veys no  title  legal  or  otherwise.— Nelson  v. 
Thomas,  172  P.  398. 

«=»59(4)  (Okl.)  Where  deed  made  without  con- 
sideration to  infant  was  placed  on  record  by 
grantor,  and  then  returned  to  him  and  never  de- 
livered to  grantee,  and  grantor  did  not  intend  to 
pass  title  and  retained  possession,  there  was  no 
such  delivery  of  deed  as  would  convey  title.— 
King  T.  Antrim  Lumber  Co.,  172  P.  958. 

(B»  Validity. 

^=>72(3)  (Or.)  If  son's  power  of  attorney 
from  mother  created  relation  of  trust  laying 
npon  him  burden.  In  sister's  suit  to  cancel 
mother's  deed  to  him.  to  prove  the  good  faith 
of  the  transaction,  termination  of  relation  by 
revocation  of  power  destroyed  son's  disqualifi- 
cation to  deal  with  mother  unadvised. — Rowe 
V.  Freeman,  172  P.  50& 

Fiduciary  relation  may  exist  in  absence  of 
trust  or  agency,  being  found,  with  accompany- 
ing burdens  and  disgualificationa,  wherever 
there  is  confidence  reposed  on  one  side  and 
resulting  superiority  and  influence  on  other. 
-Id. 

e==>72(7)  (Or.)  Execution  of  deed  at  sugges- 
tion 0*  request  of  grantee,  grantor,  his  mouer, 
reserving  life  estate  and  revenues  adequate  to 
her  necessities,  did  not  constitute  undue  influ- 
ence nor  vitiate  conveyance.- Rowe  v.  Fre3- 
man,  172  P.  508. 

m.  OONSTRUOTIOir  AMD  OFERA^ 
TION. 

(A)  General  Rnlea  o(  Coaatraotloa, 

€=>94  (Utah)  Where  written  antecedent  op- 
tion agreement  to  convey  real  property  is 
merged  into  deed,  grantor  ordinarily  must  re- 
ly on  covenants  in  deed,  and  cannot  predicate 
light  of  action  upon  antecedent  agreement.— 
Knight  V.  Southern  Pac.  Co.,  172"  P.  689. 

IV.  PZ,EADIIfO   Ain>  ETIDENCE. 

■S=3l96(2)  (Utah)  Where  'deed  was  executed 
to  grantor's  son  voluntarily,  relation  between 
parties  gave  rise  to  do  presumption  of  fraud 
or  undue  influence  casting  on  son  burden  to 
show  good  faith  in  action  by  heirs  to  cancel 
deed.— FurJoDg  v.  Tilley,  172  P.  676. 
«=»I96(3)  (Or.)  If  fiduciary  relation  existed 
between  mother  and  atm,  in  suit  by  daughter 
to  cancel  mother's  deed  to  son  burden  devolved 
on  son  to  sustain  transaction.— Rowe  v.  Free- 
man, 172  P.  608. 

Mother's  giving  of  power  of  attorney  to  son, 
his  only  act  thereunder  being  to  withdraw 
deed  deposited  in  escrow.  Ma  not  to  have 
created  such  relation  of  trust  between  mother 
and  son  that  In  daughter's  suit  to  cancel  moth- 
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er's  deed  to  Um  eon  had  harden  of  proving  she 
acted  under  indepesdent  advice. — Id, 

Relation  of  parent  and  child,  accompanied  hy 
affection  and  companionship  incident  thereto, 
does  not  make  child  fiduciary  within  rule  cast- 
ing burden  upon  him  to  justify  a  deed  In  his 
favor  from  his  parent. — Id. 

Id  daughter's  suit  to  cancel  mother's  deed  t6 
son,  where  daughter  failed  to  show  fiduciary 
relation  between  mother  and  son,  burden  was 
on  her  to  establish  undue  influence  and  other 
matters  relied  on  to  set  aside  deed. — Id. 

No  presumption  of  invalidity  attaches  to  deed 
from  mother  to  son  wherein  mother  reserves 
life  estate  and  adequate  revenue,  though  ez- 
ecQted  without  monetory  consideration  at 
suggestioQ  or  request  of  son;  mother  being 
competent  and  no  trust  relation  existing.— Id. 
^9203  (Okl.)  An  order  of  county  court. ad- 
judging  a  persou  incompetent  is  not  admissible 
as  evidence  of  his  incompetency  at  time  of  bis 
previous  conveyance  of  real  estate. — Mcintosh 
V.  '-  {•ason,  172  P.  446. 

«=»20B(1)  (GaLApp.)  Slvidence  A«Id  to  show 
that  a  deed  was  never  delivered,  but  was  in- 
tended as  a  testamentary  disposition  to  take 
effect  after  death,  and  not  as  a  present  con- 
veyance of  property.—Nelson  v.  Thomas,  172 
P.  398. 

e=>2\ I  (1)  (Or.)  In  suit  by  daughter  to  cancel 
mother's  deed  to  son,  evidence  held  to  show 
mother  understood  deed  when  she  executed  It, 
and  that  she  realized  thereafter  that  her  son 
had  title.— Howe  v.  Freeman,  172  P.  uOS. 
^^21 1  (1)  (Utah)  In  action  to  cancel  deed 
for  grantor's  incompetency,  evidence  on  ques- 
tion of  grantor's  incompetency  held  to  support 
judgment  dismissing  action. — Furiong  v.  Til- 
ley,  172  P.  676. 

$=3211  (4)  (Or.)  In  daughter's  suit  to  cancel 
deed  executed  by  mother  to  son  on  ground  of 
undue  influence  and  trust  relationship,  that 
mother  executed  power  of  attorney  to  son  was 
circumstance  to  be  given  weight  in  determin- 
iog  whether  trust  relation  existed  between 
them.—Bowe  v.  Freeman,  172  P.  BOS. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Appeal  and  Bnor,  «=39S7. 

DELAY. 

See  Carriers,  «=>103-105; 

DELEGATION  OF  POWER. 

See  OiHistitutional  Law,  4=»e2. 

.  DELIVERY. 

See  Deeds,  «s>54,  50,  208;  Escrows. 

.  DEMAND. 

See  Bills  and  Notes,  «=3390. 

DEMURRER. 

See  Appeal  and  Brror,  4s>10M ;  Pleading,  4s» 

205-214. 

DENIALS. 

See  Pleading,  ^122. 

DE  NOVO. 

See  Jnstlcea  of  die  Peace,  «=»1T4. 

DENTISTS. 

See  False  ImprimHiment,  «s»5,  10,  23. 
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DEPOSITARIES. 

See  Ejection  (A  Remedies,        ;  EiscrowB. 

^=>3  (Gal.App.)  Where  under  agreement  be- 
tween buyer  and  seller  mooey  is  deposited  in 
bank  with  instructions  to  deuver  it  to  seller 
on  delivery  of  proper^,  iHink  is  agent  for  both 
parties,  and  must  pay  sum  depouted  to  s^er 
jf  there  is  delivery,  and  to  bayer  If  there  is 
not.— Foster  v.  Los  Angeles  Trast  &  Saiiags 
Bank,  172  P.  392. 

DEPOSITIONS. 

^=36  (Okl.Gr.App.)  The  taking  and  using  of 
depositions  of  nonresident  witnesses  in  be- 
hait  of  defendant  in  a  criminal  case  fa  statu- 
tory, and  Pen.  Code,  art  17  (Bev.  Laws  1910. 
Is  6025-6048),  relating  thereto,  must  be  sub- 
stantially complied  witb^Westbrook  v.  State, 
172  P.  464. 

0=>12  (Okl.Cr.App.)  In  trial  for  murder,  over- 
ruling  of  def«idant  s  applicatioii,  made  after 
the  statutory  notice,  for  a  commission  to  take 
the  deposition  of  a  nonresident  witness,  *«W 
erroneous.— Westbrook  v.  State,  172  P.  464. 
^=»83(4)  (Cal.)  On  a  motion  to  suppress  dep- 
osition because  not  fairly  taken,  the  depositions 
of  those  present  at  its  taking,  including  those 
of  the  deponent  herself,  subsequently  taken, 
were  admissible  as  bearing  upon  the  weight  of 
earlier  depositionr— In  re  Friedman's  Estate, 
172  P.  140. 

DEPOSITS. 

See  Banks  and  Banking,  <3=s>106»  127-154. 

DESCENT  AND  DISTRIBUTION. 

See  Cancellation  of  Instruments,  <S=>03 ;  Dow- 
er; Executors  and  Administrators;  Indians, 
^18;  Wills. 

m.  BIGHTS  AND  IiIABIZJTIES  OP 
HEIB8  AND  DISTRIBUTEES. 

(A)  Hstnre  and  BetMbllKhntent  of  Risht* 
In  GeBeral. 

4=»7I(1)  (Cal.)  In  proceeding  under  Code 
Civ.  Proc.  8  1664,  to  determine  rights  of  per- 
sons claiming  to  be  heirs  or  next  of  kin,  wheth- 
er letters  testamentary  had  been  properly  is- 
sued was  not  a  jurisdictional  question.— ui  re 
Friedman's  Estate,  172  P.  140. 
#=>7I(4)  (Cal.)  There  is  a  very  strong  pre- 
sumption that  a  decedent  left  heirs,  which  pre- 
sumption is  merely  a  recognition  of  that  ex- 
pressed in  Code  Civ.  Proc.  {  1963,  subd.  28, 
uiat  things  have  happened  according  to  the 
ordinary  course  of  nature.— In  re  Friedman's 
Estate,  172  P.  140. 

«=s>7l(7)  (Cal.)  In  proceeding  under  Code 
Civ.  Proc.  S  1664,  to  determine  rights  of  al- 
leged heirs  or  next  of  kin,  finding  that  they 
were  not  related  to  testator  in  any  degree  was 
a  finding  of  the  ultimate  fact  in  issue,  and  ren- 
dered unnecessary  detailed  findings  upon  de- 
gree of  relationship  l^ged.— In  re  Friedman's 
Estate,  172  P.  140. 

In  proceeding  under  Code  Civ.  Proc.  |  1664. 
to  determine  the  rights  of  all  persons  claiming 
to  be  heirs  or  next  of  kin,  Arid  that  failure  of 
a  durity  acting  as  plaintiff,  to  proTe  that 
testator  left  no  heirs,  did  not  require  a  non- 
suit, in  view  of  section  607.— Id. 

DESCRIPTION. 

See  Boundaries:  Chattel  Alortgages,  «=»47; 
Frauds,  Statute  of,  <S=3llO;  Names;  Wills. 
«»S61. 

DICTAGRAPH. 

Sea  Tdegraphs  and  Telepbonea,  AsiTDw 

DILIGENCE. 

See  New  Trial,  «s>102,  ISOb 
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DIRECT  EVIDENCE. 

Sm  Harriage,  «=:»47. 

DIRECTING  VERDICT. 

Sn  Aiveid  and  Brror,  4a»927;  Trial.  ^170- 
17a 

DISABILITIES. 

S«e  Inaane  PeraHia,  «=s>2. 

DISBARMENT. 

See  Attorney  and  Client,  «=>36L 

DISCHARGE. 

Sm  Accord  and  Satisfaction ;  Compromise  and 
Settlement;  Guaranty,  «=»53;  Principal  and 
Sorety,  «=»100-118. 


DISCOVERED  PERIL 

«»338,  390;  Si 

DISCOVERY. 


See  Railroadi^  «»338,  390 ;  Street  Railroads. 
«»103. 


n.  CHDEB  8TATVTOBT  PBOTI- 
8IONS. 

(A)  Interaosatorlea   and  Bzamlnatlon  ol 
Parties  and  of  Otbsr  Persona. 

iftx.<j|1  (Mont;)  Parties  whose  tesHmony  was 
BODKht  to  be  taken  in  effect  agreed  tbat  their 
teatimony  should  be  taken  when  they  stipulat- 
ed for  a  change  in  the  time  and  place  of  tak- 
ing.—State  T.  District  Court  of  Seventeenth 
Judirial  DlsL  in  and  for  Phillips  County,  172 
P.  329. 

^=>47  (Mont.)  Under  Rer.  Codes.  gS  8012, 
8043.  as  to  taking  and  perpetuation  of  testi- 
mony, an  adverse  party  may  be  examined  aa  a 
witness.— State  v.  District  Court  of  Seven- 
teenth Judicial  Dist  in  and  for  Phillips  Couu' 
ty,  172  P.  329. 

*=95l  (Mont.)  Under  Codes,  U  8042,  8043,  as 
to  taking  of  testimony  of  adverse  parties,  a  pe- 
tition conforming  to  the  statutes  stating  the 
facts  requited  thereby,  is  sufficient.— State  v. 
District  Court  of  Seventeenth  Jodidal  Dist. 
in  and  for  Phillips  County,  172  P.  329. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  «S3957-981;  Quo  War- 
ranto;  Witnesses,  ^s>40. 

DISCRIMINATION. 

See  Oivn  Bights,  «s»S. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error.  «=>753,  773,  781--801, 
962,  973,  1061;  Criminal  Law,  «=9ll31; 
Judgment,  £==>570;  Mandamus,  4sH;  New 
Trial,  «=938;  Trial,  «=>165. 

n.  nrvoiiUirTART. 

«=960(1)  (Wash.)  IHspositioD  of  motion  to 
dismiss  cross-complaint  for  want  of  prosecntton 
is  within  discretion  of  trial  court.— National 
Surety  Co.  v.  American  Savings  Bank  &  Trust 
Co.,  172  P.  264. 

DISQUALIFICATION. 

See  Judges,  «=»4e-66. 

DISSOLUTION. 

Se«^   Corporations.  ^=;»619 ;    Partnership,  <S=> 
261. 


DISTRIBUTION. 

See  Descent  and  Distributiim ;  Executors  snd 
Administrators,  «e9315. 

DIVORCE. 

See  Homestead,  «»57;  Judges,  «»46;  States, 

IT.  JUBI8DICTION,  PBO0EEDINO8, 
AND  BEItlBF. 
(D)  iBTMenee. 

49130  (Wyo.)  In  an  action  by  a  wife  against 
her  husband  for  divorce  on  aecoont  of  crusty, 
evidence  held  not  sufficient  to  require  jadgment 
for  plaintiff.— Bonham  t.  Bonham,  172  P.  883. 

(D  JHdKBieat  or  Decree. 

^»I6S(1)  (Wash.)  Opening  or  vacating  judg- 
ment for  excusable  neglect  is  discretionary 
with  the  trial  court,  which  may  impose  just 
and  reasonable  terms.— Hendrix  v.  Hendrix, 
172  P.  S19. 

Where  husband  having  sued  for  divorce  re- 
moved from  state  to  defeat  wife's  claim  in 
cross-complaiDt  for  alimony,  it  was  within  the 
discretion  of  the  court  as  a  condition  to  grant- 
ing his  motion  to  vacate  the  judgment  to  re- 
9<dre  hini  to  subject  all  of  his  property  to  the 
jurisdiction  of  the  court  and  to  comply  with 
alimony  and  expense  money  orders  previously 
made.— Id. 

4^169(2)  (Wash.)  On  showing  tiiat  plaintiff 
in  divorce  suit  in  order  to  avoid  payment  of  all-* 
mony  removed  from  state  and  failed  to  defend 
against  wife's  cross-coin  plaint,  on  which  she 
tm)k  judgment,  he  was  not  entitied  to  vacation 
of  the  Judgment  on  the  ground  of  excusatde 
neclect.— Hendrix  v.  Hendrix,  172  P.  81». 

V.  ALZHOITT,  AIXOWAirOES,  Aim 
DISPOSITION  OF  PRQPXIBTT. 

^240(5)  (Wash.)  Findingfl  that  the  husband 
earned  about  $135  per  month  and  was  posHess- 
ed  of  property  of  value  between  $7,000  and 
$10,000.  that  he  abandoned  his  wife  and  child 
and  failed  and  refused  to  support  them,  and 
that  he  failed  and  refused  to  comply  with  or- 
ders for  expense  money  and  temporary  alimo- 
ny, warranted  a  decree  of  divorce  and  the 
award  of  $5,250  as  alimony  and  suit  money.— 
Hendrix  v.  Hendrix,  172  I'.  819. 
<8=284  (Cal.App.)  In  divorce  suit,  plaintiff's 
appeal  from  a  judgment  apportioning  the  proP' 
erty  did  not  deprive  the  court  of  jurisdiction  to 
modify  the  judgment  on  motion  for  new  trial, 
which  was  an  independent  proceeding. — Macha- 
do  V.  Mflchado,  172  P.  1124. 
9s>285  (Utah)  On  appeal  from  judgment  re- 
fusing to  modify  decree  for  alimony,  court  on 
appeal  is  unable  to  determine  whether  findings 
are  or  are  not  supported  by  evidence,  no  evi- 
dence having  been  certified.— Willis  v.  Willitt, 
172  P.  685. 

Affidavit  filed  in  support  of  motion  to  amend 
decree  for  alimony  being  merely  evidence,  can- 
not be  considered  on  appeal  where  not  certified 
by  diBtrict  court. — Id. 

(Utah)  No  evidence  having  been  certi- 
fied, presnmption  is  that  findingB  conform  to 
evidence.-mUis  v.  WiUls,  172  P.  685. 

Ill  absence  of  evidence  to  contrary,  court  on 
appeal  from  a  judgment  refusing  to  modify 
decree  for  alimony,  and  compel  defendant  to 
pay  certain  claims,  is  hound  to  presume  that 
reasons  given  by  trial  court  for  refusal  to  re- 
quire defendant  to  pay  amount  of  plaintiff's 
riaim  are  well  founded. — Id. 
<S=s>287  (Cal.App.)  Where  court  apportioned 
property  in  divorce  suit,  and  plainas  on  re- 
trial awarded  by  appellate  court  introduced  tes- 
timony as  to  value  and  character  of  properties 
of  the  parties,  the  court  could,  without  going 
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be;oiid  its  issneB,  tnak«  a  nev  apportlonmeiit, 
and  set  aside  previous  orders.— ^achado  T. 
Macbado,  172  P.  1124. 

VI.  OUSTODT  AKD  BTTPPOBT  OF 
OHITil>KlSIT. 

«=3298(1)    (Utah)    In  divorce  proceedingB, 

where  the  custody  of  an  11  year  old  child  was 
awarded  the  husband  although  the  child  pre- 
ferred the  mother,  and  the  husband  stipulated 
.that  she  was  a  fit  person  to  have  its  custody, 
evidence  held  not  to  justify  a  finding  that  the 
mother  was  morally  unfit. — Dorsey  y.  Dorsey, 
172  P.  722. 

^298(5)  <Utab)  Comp.  Laws  1907,  S  1212, 
as  amended  by  Laws  1909,  c  109,  fi  4,  giving 
10  ^ear  old  child  the  privilege  of  choosing  with 
which  divorced  parent  it  shall  live,  is  not  con- 
clusive, and  the  court  may  determine  the  cus- 
tody and  control  otherwise.— Dorsey  v.  Dorsey, 
172  P.  722. 

DOCUMENTS. 

See  Criminal  Law,  «=»4SS.  431:  Evidence, 
333-383. 

DOGS. 

See  Animals.  «=»72,  74. 

DONATIONS. 

See  Gifts. 

DOWER. 

I.'  KATUBE  AKD  BEQUISITES. 

«=»l2(l)(Kan.)  Gen.  St.  1916,  S  3831,  giving 
widow  one-half  in  value  of  realty  in  which  hus- 
band had  a  legal  or  equitable  interest  refers 
only  to  such  interests  capable  of  inheritance, 
and  not  to  Interests  extinguishsd  by  husband's 
death.— Osbom  t.  Osborn,  172  P.  23. 
«=»I2(5)  (Kan.)  Under  Gen.  St.  1915,  $  3831, 
a  widow  has  no  interest  in  land  purchased  by 
her  husband  with  his  own  funds  and  deeded  to 
him  "nod  at  his  death  to  his  sons";  bis  interest 
being  a  life  estate  only.— Osborn  v.  Osborn,  172 
.P.  23. 

m.  RIGHTS  AND  REMEDIES  OF 
WIDOW. 

^»78  (Kan.)  Petition  in  widow's  actidn  for 
statutory  share  of  lands  in  which  her  deceased 
husband  had  been  interested  held  not  to  allege 
contract  wherebv  on  her  surrender  of  her  mar- 
ital interest  in  lands  sold  by  him  he  agreed  to 
snbstitute  a  marital  interest  in  other  land.— 
Osbom  V.  Osborn,  172  P.  23. 
'  Petition  in  action  by  widow  for  her  statutory 
share  of  land  in  which  deceased  husband  had 
heen  interested  held  not  to  charge  husband's 
fraud  on  wife  with  respect  to  surrender  of  her 
marital  interest  in  land  belonging  to  him  and 
which  he  had  sold.— Id. 

In  order  to  recover  under  petition  claiming 
widow's  interest  in  real  estate  under  Gen.  St. 
1915.  S  3831,  she  must  daim  under  the  statute 
and  through  her  hoshand^Id. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

Se«  Oonstitutional  Law,  «S9»251-818. 

DUPLICITY. 

See  Criminal  Law,  4»1032;  Indictment  and 
Information,  ^»19& 

DURESS. 

See  Abatemoit  and  B^vival,  ^=s»56;  (nuoati. 
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EARNINGS. 

See  Ku«nt  and  Child,  «=»5. 

EASEMENTS. 

See  Dedication;  Highway! ;  Waters  and  War 

ter  Courses,  ^^slSO. 

EJECTION. 

See  Carriers,  «=>366. 

ELECTION. 

See  Wills,  «a»781. 

ELECTION  OF  REMEDIES. 

•9=»3(4)  (Cal.App.)  Where  buyer  deposits 
money  with  instructions  to  deliver  to  seller  on 
delivery  of  property,  seller  waives  its  rights 
against  depositary,  where,  on  refusal  of  buyer 
to  accept  delivery,  it  sella  property  at  public 
auction  and  sues  buyer  alone  and  gets  judgment 
for  full  amount  of  difference  between  sale  pro- 
ceeds and  contract  price.— Foster  t.  Los  An- 
gdes  Trust  &  Savings  Bank,  172  P.  392. 

ELECTIONS. 

See  Municipal  Corporations, '9=s>l(^ 

I.  BIGHT  OF  SUFFRAGE  AJ/TD  REGU- 
LATION THEREOF  IN  GENERAL. 

«=»9  (Nev.)  St  1917,  c  197,  providing  for 
taking  of  votes  of  electors  in  the  military  serv- 
ice of  United  States  is  a  compliance  with  Const, 
art.  2,  8  3,  and  is  not  void  for  discrimination, 
since  "military  service"  includes  every  branch 
of  service  in  either  the  armies  or  navies  of 
United  States.— Maclean  v.  Brodigan,  172  P. 
375. 

ELECTRICITY. 

1 1  (Okl.)  In  action  against  town  for  serv- 
ices in  making  ordered  extensionB  to  plaintiff's 
electric  light  plant,  and  in  refusing  to  pay  for 
full  number  of  lights  it  was  required  to  sub* 
scribe  for  under  franchise,  evidence  held  to  sus- 
tain verdict  for  plaintiff. — Incorporated  Town  of 
Comanche  v.  Works,  172  P.  60. 
^=>ll  (Okl.)  On  appeal  from  Corporation 
Commission's  rate  order,  presumption  obtains, 
under  Const,  art  9,  §  22.  that  order  is  rea- 
sonable and  correct,  and  where  evidence  rea- 
sonably supports  findings  of  fact  as  to  valua- 
tion, order  will  not  be  disturbed  on  review  in 
Supreme  Court.— Comanche  light  &  Power  Co. 
V.  Turner,  172  P.  792. 

Evidence  in  connection  with  objections  as  to 
value  fixed  by  Corporation  Commission  held  to 
reasonably  support  its  findings  of  fact  as  to 
value  of  electric  plant,  and  in  view  of  presumi^- 
tion,  under  Const,  art.  9,  S  22,  that  order  is 
reasonable,  it  must  be  affirmed.— Id. 

ELEVATORS. 

See  CAarities,  «e9^ 

EMBEZZLEMENT. 

Sea  CMminal  Law.  «=s»484;   Indictment  and 
Infoxmation.  4s»110. 

«=>32  (Nev.)  An  information  alleging  that  de- 
fendant was  manager  of  a  county  owned  tele- 
phone system,  and  as  such  manager  came  into 
possession  of  certain  money  for  transmission 
to  the  county  treasurer,  and  felonionslj  con- 
verted it  to  his  own  use,  sufficiently  charced 
embeKzlement  as  defined  by  Bev.  Laws,  |  6653. 
—State  V.  McFarlin.  172  P.  371. 
4=>38  (Nev.)  In  prosecution  of  county  oflMal 
for  embezKlement,  it  was  improper  to  admit 
evidence  that  he  played  slot  machines  for  trada 
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checks  to  a  liniited  eztoit— State  t.  BCcFuBii, 

172  P.  371. 

EMINENT  DOMAIN. 

See  Municiiwl  Gorporatiuis,  «s>278-614. 

I.  NATUSE,  EXTENT,  AWP  DELBOA^ 
TION  OF  POWER. 

«»2(4}  (Wash.)  Laws  1915,  p.  108.  {  100, 
protecting  dame  on  Paget  Soand  tidelands  be- 
tween Apl-il  and  September,  i.n  restrictiner 
rlshta  of  owner  of  auch  tidelanda,  neither  takes 
nor  destroys  his  property,  but  merely  regulates 
□se  of  It.— State  v.  Van  Vlack,  172  P.  063. 

n.  COMPENSATION. 

(B)  TaklBK     or     Ittjnrlns     PrapevtT'  *» 
Gronnd  for  CompeitBatloa* 

<J=>84  (Wash.)  Though  under  Rem.  Code  1916, 
H  8006.  8010-^  A  municipality  may  take  the 
waters  of  a  stream  to  supply  its  inhabitants 
for  domestic  and  other  uses,  it  must  proceed  by 
condemnation  and  compensate  owners  of  ripori* 
an  rights  to  the  extent  of  the  property  taken.— 
Domrese  v.  City  of  Boslyn,  172  T.  248. 

(O)  Mcaanre  and  Amoant. 

«S3 126(1)  <Ken.)  Where  daughter  of  an  intes- 
tate occupies  his  homestead  under  circumstanc- 
es exempting  it  from  liability  for  intestate's 
debts,  and  property  is  condemned,  she  is  entitled 
to  compensation  n>r  share  of  her  property  and 
also  for  right  to  occupy  it.— Koehler  t.  Gray, 
372  P.  26. 

m.  PB0CEEDINO8  TO  TAKE  PBOP- 
EBTT  ANB  ASSESS  OOM- 
PENSATION. 

4t=»l66  (Kan.)  A  proceeding  to  condemn  pri- 
vate property  for  public  use  does  not  involve  a 
tort.— Calkins  v.  Salina  Northern  B.  Co.,  172 
P.  20. 

«=»22(  (Wash.)  In  a  proceeding  to  seize  land 
for  an  alley  under  the  power  of  eminent  do- 
main, the  question  as  to  damages  to  adjacent 
property  not  taken  iteld  for  the  jury.— City  of 
Seattle  v.  Washington  BeiBnlng  Co.,  172  P. 
1161. 

4=^222(5)  (Wash.)  In  proceedings  to  con- 
demn an  alley,  the  result  of  which  would  be  to 
divide  defendant's  property  into  two  indni- 
trial  units,  an  instruction  tb&t  the  jury  couid 
not  consider  the  future  construction  of  over- 
head bridges  or  nnderground  conduits  should 
bave  been  given. — Ci^  of  Seattle  v.  Washing* 
ton  Refining  Co.,  172  P.  1161. 
4=»223  (Kan.)  In  condemnation  proceeding,  a 
special  jury  finding  that  these  was  no  evidence 
of  depreciation  of  part  of  farm  lying  on  either 
side  of  right  of  way  did  not  conflict  with  finding 
of  damage  to  farm  as  a  whole.— Calkina  v.  Sa- 
lina Northern  R.  Co.,  172  P.  20. 

In  condemnation  proceeding,  a  special  jury 
finding  that  there  was  no  evidence  of  deprecia- 
tion of  parts  of  farm  on  each  side  of  right  of 
way  did  not  indicate  that  finding  as  to  damages 
awarded  for  land  not  taken  for  right  of  way 
wu  not  supported  by  evidence.— Id. 
^>247(2)  (Kan.J  An  owner,  whose  land  is  con- 
demned for  public  use,  is  entitled  to  interest  on 
the  damages  between  the  appropriation  and  the 
rendition  of  judgment.— Calkins  v.  Salina  North- 
em  R.  Co.,  172  P.  20. 

€s>247(2)  (Kan.)  In  condemnation  proceedlnn, 
the  allowance  of  interest  from  a  defendant  sub- 
sequent to  appropriation  held  not  erroneous.— 
Craig  V.  Salina  Northern  R.  Co.,  172  P.  21, 
9=»259  (Wash.)  On  appeal  in  an  eminent  do- 
main proceeding,  the  question  as  to  refusal 
and  giving  of  instructions  will  be  considered, 
notwithstanding  that  all  the  instructions  are 
not  embodied  in  appellant's  abstract,  where ' 


they  appear  in  the  supplemental  abbtract  as 
welt  as  in  the  recoM.— City  of  Seattle  v.  Wash- 
ington Refining  Co.,  172  P.  1161. 
4=>26l  (Kan.)  In  trial  In  district  court  on 
owner's  appeal  from  award  in  condemnation 
proceeding,  Instruction  held  not  objectionable  as 
failing  to  state  the  issues.— Craig  v.  Salina 
Northern  R,  Co.,  172  P.  21. 

In  trial  in  district  court  on  owner's  appeal 
from  award  in  condemnation  proceeding,  refusal 
to  require  jury  to  find  how  much  depreciation 
in  value  of  tracts  forming  part  of  farm  was 
caused  by  appropriation  of  right  of  way  held 
not  error.— Id. 

In  trial  in  district  court  on  owner's  appeal 
from  award  in  condemnation  proceeding,  refus- 
al to  require  jury  to  enumerate  considerations 
tending  to  maice  farm  less  valuable  by  reason 
of  location  of  railroad  Aeld  not  error.— Id. 
id=>264  (Wash.)  County  commissioners  having 
under  Rem.  Code  1915,  S  5623—1  et  seq.,  gen- 
eral jurisdiction  of  the  establishing  of  roads, 
thdr  order  on  hearing  after  notice  as  required 
by  section  5633,  finding  that  petition  for  road 
was  signed  by  required  number  of  householders 
and  that  bond  had  been  presented,  could  not  be 
collaterally  attacked  in  certiorari  on  issue  of 
public  necessity  for  appropriation  of  land.— <■ 
State  V.  Superior  Court  for  King  County,  172 
P.  254. 

nr.  REMEDIES  OF  OWNERS  OF 
PROPERTY. 

^=>270  (Kan.)  landowner,  entitled  to  warrant 
for  condemnation  money  and  submitting  to 
county  board  the  qoestion  whether  he  or  hie 
grantee  waa  entitled  to  warrant,  after  its  de- 
livery of  warrant  to  grantee,  was  estopped 
from  suing  board  to  recover  amount  of  war- 
rant.—Lillard  V.  Board  of  County  Com'ra  of 
Johnson  County.  172  P.  618. 
®=»273  (Wash.)  A  corporation  with  the  pow- 
er of  eminent  domain,  having  taken  land, 
though  in  a  wrongful  manner,  and  devoted  it 
to  its  corporate  uses,  will  not  be  enjoined;  but 
the  complaining  party  will  be  left  to  his  rem- 
edy at  law.— Irwm  v.  J.  K.  Lumber  Co.,  172 
P.  911. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  OMnmerce,  «=s27;  Death,  «=»64;  Master 
and  Servant.  «=3l80,  204,  267,  276,  286,  288, 
847-417;  Negligence,  «=»101;  Pleading, 
430;  Territories,  «S918;  Trial,  «S920^  203. 

ENCROACHMENT. 

See  Constitutional  Law,  ®»52,  62,  70-80: 

ENTRY. 

See  Amwal  and  Error,  •»1S4. 

EPILEPSY. 

See  Evidence,  <8=>14. 

EQUITABLE  ASSIGNMENTS. 

See  AsBlgnments,  4s»48,  60. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «»58-110. 

EQUITY. 

See  Action,  ^sa25'.  Appeal  and  Error,  ^» 
1009:  Cancellation  of  Instruments;  Fraudu- 
lent Conveyances;  Injunction:  Judgment,  <8s» 
407-^39;  Nuisance,  «=>32,  84;  Pleading 
«=9248:  Quieting  Title;  Receivers;  Refonna- 
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tion  of  iDStrumentg ;  Spedflc  Performance; 
Sabrogation ;  Trusts. 

I.  JUBIBDIOTION.  FBJNCIPLEB,  AND 

©=>57  (Or.)  Where  member  of  fraternal  bene- 
fit society  observed  requirementa  of  by-laws  in 
making  change  of  beneficiary,  btit.  through  de- 
lay for  which  he  was  not  respcmsible,  the  change 
was  not  perfected  until  after  hia  death,  the  new 
beneficiary  is  entitled  to  recover  under  thp  eq- 
uity maxim  that  equity  will  regard  ns  done  that 
which  ought  to  havti  been  done. — United  Arti- 
sans V.  Cronise,  172  P.  109. 
^=»65(2)  (CaLApp.)  One  who  deceived  mort- 
gagee into  giving  deed,  and  then  conveyed  to 
his  wife,  could  not  defeat  recovery  on  note  lat- 
er given,  on  the  ground  tbat  qaeBtiooable  in- 
strument given  with  note  was  a  mortgage,  so 
that  suit  Bbonld  have  be«n  for  foreclosure,  es- 
pecially where  limitations  could  liave  been  in- 
voked against  later  suit  on  the  note.— Johnston  ' 
V.  Murphy,  172  P.  616. 

«s»65(2)  (Okl.)  Where  deed  Is  put  on  record 
to  defeat  grantor's  creditors,  and  was  not  de- 
livered to  grantee,  but  was  surreptitiously  tak- 
en by  her.  grantor's  action  for  removal  of  cloud 
created  by  such  deed  and  for  its  cancellation 
will  be  denied,  as  he  does  not  come  into  court 
with  dean  hands.~King  t.  Antrim  Lumber  Co., 
172  P.  958. 

n.  UOHES  AHO  BTAI.E  DEUANDS. 

€=>87(1)  (Wash.)  Courts  of  equity  in  case  of 
concurrent  jurisdiction  consider  themselves 
bound  by  statute  of  limitation  which  govern 
courts  of  law  in  like  cases. — Hotchkin  v.  Mc- 
Naught-Collins  Improvement  Co.,  172  P.  804. 

Courts  of  equity  apply  a  statute  of  limitations 
as  it  would  have  been  applied  at  law,  and  give 
it  the  same  effect  and  operation  in  one  court  as 
in  the  other.— Id. 

X.  DECREE  AMP  EHFOBOEKENT 
THEREOF. 

€s»437  fAVasb.)  Court  of  equity  has  power  not 
only  to  decree,  but  to  enforce  its  decrees  in  its 
own  way,  in  absence  of  definite  procedure. — 
State  V.  Superior  Court  of  King  County,  172  P. 

257. 

ERROR.  WRIT  OF. 

See  Apifeal  and  Error. 

ESCROWS. 

(Cal.App.)  The  term  "escrow,"  ordinari- 
ly considered,  applies  to  deposit  of  deeds,  etc., 
and  not  to  money.— Foster  v.  Los  Angeles 
Trust  &  Savings  Bank,  172  P.  392. 
4=96  (Wash.)  Where  parties  to  proposed  real 
estate  exchange  deposited  deeds  with  the 
agent,  with  instructions  not  to  deliver  until 
they  had  respectively  inspected  the  properties, 
they  retained  such  control  tbat  there  was  no 
valid  escrow  agreement.—Nelson  v.  Davis,  172 
1'.  1178. 

ESTATES. 

See  Descent  and  Distribution ;  Dower ;  Execu- 
tors and  Administrators;  Life  Estates;  Wills. 

ESTOPPEL 

See  Appeal  and  Error,  ^=>882 :  Corporations, 
ft=>42.5;  Criminal  Law,  ^31137;  Homestead, 
«=>122;  Insurance,  «=>389,  789 ;  Judgment, 
«=»569-735 ;     Partnership,    €=)34 ;  Trial, 

«»75.   

n.  BT  DEED. 

(B)  Batatea  aad  lUislita  Saluie4«OBtl)r  Ao- 

^»38  fWyo.)  Where  one  who  has  conveyed 
with  warranty  land  iubject  to  a  mortgaie  aft- 
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erwards  takes  an  assignment  of  such  mortgaf;e, 
the  mortgage  becomes  discharged  by  coming  in- 
to his  bands.— Arnold  v.  Nichols,  172  P.  335. 

m.  EQ17ITABI.E  ESTOFPBXn 
(A)  IVatare  mmA  BsaeBttals  in  General. 

€=>58  (Kan.)  The  doctrine  of  estoppel  regoire* 
of  a  party  consistency  of  conduct^  when  mcon- 
sisteacy  would  work  substantial  injury  to  the 
Dthcr  party.— lillard  v.  Board  of  County  Com'n 
of  Johnson  County,  172  P.  518. 

(B)  GrouDds  of  Bsloppel. 

«=»7S  (Wash.)  That  a  son  in  purchasing  an 
automobile  allowed  it  to  be  mortgaged  and 
license  issued  in  liia  father's  name,  and  made 

false  afiidavits  concerning  ownership  of  the  car, 
does  not  estop  him  from  showing  ownership  as 
against  his  father's  judgment  creiUtors. — Eurt- 
ford  V.  Stout,  172  P.  11«8. 
®=»90<2)  (l^n.)  In  acrion  on  note  given  An- 
Rust  29,  1918,  for  obtaining  a  farm  loan,  under 
which  defendant  received  proceeds  on  February, 
1013,  and  did  not  complain  of  interest  rate  until 
his  answer,  in  May,  1915,  he  was  estopped  to 
complain  that  rate  was  more  than  he  agreed  to 
pay.— Fontron  v.  Kruse.  172  P.  1007. 
«=»93(7)  (Cal-&.pp.)  That  plaintiff  seeking  to  en- 
join diversion  of  water  of  river  by  defendant 
water  company  waited  four  years  after  public 
use  began,  and  until  tbousands  of  people  bat< 
become  dependent  upon  it,  Md  to  bar  right  to 
injunctioD.—Holmes  v.  Snow  Mountain  Water 
&  Power  Co..  172  P.  ITS. 

(E)  Pleadlnrt   BSvldeBee.   Trial,  Br- 
view. 

1 1 0  (Or.)  An  estoppel  must  be  pleaded  in 
order  to  be  available.— Robinson  v.  Knights  and 
Ladies  of  Security,  172  P,  116. 
^=>l(0  (Or.)  Estoppel  cannot  be  taken  advan- 
tage of  without  pleading  it,  if  there  ia  oppOTtn- 
uity  to  do  so.— Vogt  Marsball-Wella  Hard- 
ware Co.,  172  P.  123. 

EVICTION. 

See  landlord  and  Tenant,  «=)>180l 

EVIDENCE. 

See  Depositions;  Discovery;  Pleading,  ^»3S0; 
Witnesses. 

For  evidence  as  to  particular  facts  or  issuea  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  aee 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  0=aO73: 

Trial,  «=»39-105. 

Z.  JUDIOIAI.  NOTICE. 

€=»I4  (Utah)  Court  will  notice,  as  matter  of 
common  knowledge,  that  where  persrm  is  af- 
flicted with  epilepsy  to  extent  of  attack  once  or 
twice  a  month,  he  is  not  necessarily  disqualified 
from  transacting  business  during  intervals.— 
Pnrlong  V.  TiUey,  172  P.  «76. 
®=3l8  (Wash.)  It  is  common  knowledge  that 
at  least  up  to  time  the  Public  Service  Commis- 
sion Act  was  passed,  the  economic  judgment  of 
society  was  that  the  maximum  fare  to  be 
charged  by  a  street  railroad  company  for  4Mie 
continuous  ride  within  atjr  limits  was  five 
cents.— State  v.  Public  Service  Commission  of 
Washington,  1T2  P.  i>90. 

9=920(1)  (Nev.)  Courts  cannot  take  judicial 
notice  of  what  percentage  of  mineral  mn  be 
extracted  from  particular  class  of  ore. — Dixon 
V.  Southern  Pac.  Co.,  172  P.  368. 
€=>22(2)  (Wash.)  The  court  cannot  Uke  judi- 
cial notice  of  tbe  objects  and  parposea  of  a 
Y.  M.  C.  A.  local  branch,  duly  Incorporated, 
whose  objects,  purposes,  powera,  and  pnvilegca 
mogt  be  determiiMd  f  Fom  ito  arbelaa  of  inoorpo- 
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ration. — Sngman   t.   Toang   Man*!  Ghristiaii 

AsB'n  of  Seattle,  172  P.  5M. 

^»43Ci)  (Wash.)  On  appeal  from  an  order  »us- 
taiDin);  a  demorrer  to  a  petition  in  a  probate 
proceeding,  tlie  Supreme  Court  will  take  jo- 
didal  notice  of  the  entire  probate  proceedings, 
and  hence  will  not  strike  a  transcript  of  such 
proceedings  from  the  record,  because  such  pro- 
ceedings must  be  considered  a  part  of  the  peti- 
tioner^ petitim.— Faroes  t.  Barkhart,  172  P. 
90a 

a^li  (Cal.)  Supreme  court  is  bound  to  take 
judicial  cognizance  of  fact  that  judge  who  de- 
nied motion  for  new  (rial  retired  from  office  on 
a  certain  date.— Knrti  t.  Cutler,  172  P.  68a 

n.  PBEStmPTIONS. 

«»68  (Wash.)  Where  defendant,  who  had  pro- 
cured license  under  Laws  1915,  p.  227  (Rem. 
Code  1916,  S  5562—37  et  seq.),  to  operate  hia 
automobile  for  hire  in  dty.  failed  to  remove  his 
number  plates  for  the  year  when  he  sold  car,  it 
will  be  conclusively  presumed,  as  far  as  rights 
of  public  are  concerned,  that  be  was  owner  for 
sucn  year,  and  that  whoever  was  operating  car 
with  said  number  was  his  agent  in  view  of  Laws 
1015,  p.  391,  S  13  (Rem.  Code  1915,  S  5562-13). 
—Peters  V.  Casoalty  Co.  of  America,  172  P.  220. 

^=>80(2)  (Or.)  In  absence  of  evidence,  it  must 
be  assumed  that  common-law  right  of  a  person 
to  diange  her  name  obtains  in  a  sister  state. — 
State  T.  Ford,  172  P.  802. 

«=»83(1)  (Wash.)  The  law  presumes  that  the 
official  acts  of  public  officers  are  properly  per- 
formed.—Hill  V,  Calkins-Rice,  172  P.  829. 

ZV.  REI.EVAirCT,  HATEBZAIJTT, 
AMD  OOMPETENOT  IN  OEN- 

(A)  Facts  la  iMue  and  Il«levaat  to  laaue*. 

«=»II6  (CaL)  In  action  for  death  ut  engineer 
when  locomotive  was  derailed,  the  roadmaster 
should  have  been  allowed  to  say  whether  it 
was  the  usual  custom  to  burn  ties  when  unfit 
for  service,  after  he  had  testified  that  the  ties 
at  the  point  where  the  locomotive  was  derailed 
were  bnmed.— Neale  v.  Atchison,  T.  &  S.  F. 
Hy.  Co,  172  P.  1105. 

(B)  RM  Ctevtn. 

<8=9l23(3)  (Colo.)  Where  president  of  defendant 
company  had  indorsed  its  note  for  company,  his 
dedorations  to  witness  as  to  his  authority  and 
his  own  teatimony  to  such  declarations  was  ad- 
missible as  part  of  transaction  in  controversy. 
—Western  Investment  &  Land  Oo.  t.  First  Nat. 
Bank,  172  P.  6^ 

fEl)  Competener* 

«=>I55(1)  (Utah)  Where  deed,  in  form  prescrib- 
ed by  Comp.  Laws  1907,  g  1981,  conveying  land 
and  part  of  water  from  spring  on  grantors  land, 
was  silent  as  to  whether  there  was  ditch  or 
right  of  way  for  the  water  across  grantors'  land 
wben  deed  was  executed,  and  grantee  bad  in- 
troduced parol  evidence  to  show  existence  of 
ditch  and  right  of  way  as  appurtenant  to  his 
land,  grantors  could  show  parol  agreement  that 
right  of  way  was  for  pipe  line  and  not  ditch. — 
Egelund  V.  Fayter,  172  P.  313. 

V.  BEST  AND  8ECONDABT  EVIDENCE. 

€=3l65(5)  (Ariz.)  In  an  action  by  bank  on 
pledged  note  given  as  security  for  discounted 
note  subsequently  renewed,  parol  evidence  as  to 
state  of  indebtedness  at  time  of  renewal  without 
production  of  original  note  is  not  in  violation 
of  best  evidence  rule.— Ellis  v.  First  Nat.  Bank, 
172  P.  281. 


Vn.  ADMISSIONS. 

<A)  Hatnre,  Form,  and  Ineldenta  la  Oea- 
eral. 

«sa208(6)  (Okl.)  Allegations  in  petition,  which 
have  been  superseded  by  amended  petition  com- 
plete within  itself  and  not  referring  to  original 
petition,  may  be  introduced  in  evidence  as  ad- 
missions against  interest  subject  to  plaintiff's 
denial  or  explanation. — Letcher  v.  Maloney,  172 
P.  972. 

«=s>220(3)  (Utah)  Dedarations  of  plaintiff's 
mother  relating  to  treatment  of  his  eye  after 
injury,  not  made  in  plaintifTs  presence,  were 
inadmissible. — Kuchenmeister  v.  Los  Angeles  & 
B.  L.  R.  Co.,  172  P.  725. 

(D)  By  As^ats  or  Other  Representative*. 

<5=»244(4)  (Okl.)  Cashier's  statement,  in  re- 
sponse to  inquiries  by  bank  examiner  relating 
to  matters  nnder  his  charge  and  as  to  which 
he  was  required  to  give  information  to  ex- 
aminer, may  be  given  hi  evidence  against  bank. 
—Oklahoma  State  Bank  of  Caddo  v.  Airingtou, 
172  P.  462. 

€=7244(4)  (Or.)  Circular  received  by  depos- 
itor in  defendant  bank  announcing  its  con- 
solidation with  D.  bank,  and  letter  signed  by 
D.'s  president  to  that  effect,  held  inadmissible 
against  defendant;  it  not  being  shown  such 
president  was  its  agent,  or  that  it  sent  the 
circular.— Haines  v.  First  Nat.  Bank,  172  P. 
505. 

«=3253(1)  (Okl.)  In  a  suit  for  fraud  basetl  on 
an  exchange  of  corporate  stock  for  property,  a 
statement  by  plaintifTs  associate  i-elativc  to 
financial  condition  of  the  corporation  held  innd- 
miswble.— Phillips  v.  Mitchell,  172  P.  85. 

Vni.  DECLARATIONS. 

(O  Am  to  P«Alvrce,  Birth,  aad  Relatlou- 
■talp. 

«=329i  (Cal.)  Under  Code  Civ.  Proc.  8  1870, 
subd.  4,  declarations  of  a  decedent  that  be  liml 
no  surviving  relatives  were  declarations  chat 
members  of  bis  family  "related  by  blood  or  mar- 
riage" were  dead,  and  were  admissible,  any  er- 
ror therein  going  only  to  their  weight. — In  re 
Friedman's  Estate,  172  P.  140. 

(B)  Proof  and  BITcct. 

«=33I3  (Cal.)  Declarations  of  deceased  mem- 
bers of  family  or  alleged  family  of  a  decedent 
by  depositions  on  written  interrogatories  through 
an  interpreter,  while  properly  admissible,  ore 
extremely  unsatisfectory,  as  wlteesses  testify 
without  any  fear  of  incurring  penalties  of  p^ 
jury.— In  re  Friedman's  Estate,  172  P.  14a 

IX.  HEAB8AT. 

«=93I7(10)  (GaLApp.)  Testimony  of  purchaser 
of  land  attempting  to  rescind,  as  to  what  Bai\ 
expert  told  him  concerning  land,  was  hearsay. 
—Greene  v.  Locke-Paddon  Co.,  172  P.  168. 

Z.  DOGUMENTART  EVIDENCE. 

(A)  Pablle  or  Oflleial  Aeta.  ProoeediniKs, 

Reoords,  and  Certldcates. 

«=a333(5)  (Wash.)  In  proceeding  to  determine 
necetmity  for  appropriauon  of  lands  for  county 
road,  plat  made  by  deputy  county  engineer  bas- 
ed on  field  notes  of  survey  under  hie  own  direc- 
tion was  admissible  in  view  of  Rem.  Code  1915, 
§  3975.— State  v.  Superior  Court  for  King 
County.  172  P.  264. 

(B)  BxeaiplllleatSonM,    TraaseriptSt  aad 

Certlfled  Copies. 

«=3345(1)  (Wash.)  In  proceeding  to  determine 
necessity  for  appropriation  of  lands  for  county 
road,  copy  of  record  for  proceedings  I>efore 
county  commissioners  certified  by  the  deputy 
county  auditor  was  admissible  in  view  of  Rem. 
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■    Code  1915,  S  3925,  as  to  deputiM.— State  t. 
Superior  Ooart  tor  King  Coanty,  172  P.  254. 

(C)  PrlTAto  WrlttBsa  mad  Pnblle»tl«aa. 

^»355(6)  (Cal.)  In  an  action  to  recover  the 
value  01  goods  destroyed  in  storage,  evidence 
that  defendant  bad  inserted  an  advertisement 
in  a  telephone  directory  stating  that  its  ware- 
houses were  fireproof  was  properly  admitted  as 
corroborating  evidence  of  a  contract  whereun- 
der  defendanta  were  to  have  stored  the  goods 
In  a  fireproof  depository.— Hood  v.  Bekins  Van 
&  Storage  Co.,  172  P.  684. 

(D)  ProdaettoB,  A«tltciktlea«l0B.  ud  Bt- 

Xeot. 

«»370(5)  (Csl.)  In  an  action  on  a  note,  it 
was  not  error  to  exclude  an  agreement  between 
defendant  and  the  payee's  manager,  whereby 
defendant  was  to  be  employed  for  ten  years, 
payment  to  be  applied  on  the  notes;  it  not 
appearing  that  such  agreement  waa  Within  the 
manaicerli  authority.--WiIliam8  t.  Youtx,  172 
P.  383. 

^=»383(3)  (Ariz.)  Documents  filed,  signed,  And 
sworn  to  by  administratrix  while  such,  and  also 
uardian  of  minors,  being  record  evidence,  are 
eemed  of  very  high  grade  as  evidence  of  per- 
tinent facts  to  which  they  relate.— Gostello  v. 
Cunningham,  172  P.  694. 

4=»363<6)  (Kan.)  An  association  is  estopped  to 
dispute  the  accuracy  of  its  corporate  minutes. — 
Great  Western  ilfg.  Co.  v.  Porter,  172  P.  1018. 

Minotos  of  elevator  association's  record  could 
not  be  impeached  by  parol  eviden<»  of  direc- 
tors, who  did  not  rememlwr  the  directors'  meet- 
ing or  wliat  transpired  thereat. — Id. 

XI.  PABOl   OB  EXTBIWSIO  EVI« 
DENOE  AFFECTZN  O  WBITIHOS. 

(A)  Coutradtctlns,  VarylBS,  or  Addla«  tm 
T^rmm  of  Written  InstrameBt. 

^=9400(2)  (Utah)  Testimony  tending  to  vary 
terms  of  written  contract  for  exchange  of  real- 
ty, execution  of  wiuain  was  admitted,  was  er- 
roneously admitted. — Hampton  t.  Cole,  112  P. 
477. 

€=>408(4)  (Okl.)  A  deposit  slip  issued  by  a 
)mnk  has  the  same  force  as  that  of  any  other 
form  of  receipt,  and  is  open  to  explanation  as 
to  the  conditions  of  the  deposit  and  as  to  the 
circumstances  under  wlucJi  it  was  given.— 
American  Kat  Bank  of  Stigler  r.  Vunk,  172  P. 
1078. 

«=>4ig(l>  (Okl.)  ITnder  Rev.  Laws  1910.  S| 
4066,  4078,  a  note  and  the  contracts  under 
which  it  was  received  are  not  conclusive  as  to 
consideration  and  the  purpose  for  which  tbs  in- 
struments were  given. — Bank  of  Commerce  of 
Sulphur  v.  Webster.  172  P.  943. 

«=s>4i9(10)  (Wash.)  Under  a  mortgage  given 
upon  lots  in  payment  for  their  excavation,  parol 
evidence  is  inadmissible  to  diminish  the  stated 
amount  of  indebtedness,  in  the  absence  of  al- 
legations of  fraud  or  mistake.— Kelley  v.  Smith, 
172  P.  542. 

«»4I9(13)  (Wash.)  In  a  suit  for  the  specific 
performance  of  contract  for  sale  of  real  es- 
tate whldi  rented  receipt  of  a  certain  sum  as 
part  of  conmderation.  it  was  not  error  to  admit 
oral  testimony  showing  that  true  consideration 
consisted  in  retention  by  defendants  of  part  of 
premises.— Roberts  v.  Stiltner.  172  P.  738. 

®=»424  (Or.)  Where  a  bonk  hired  one  to  move 
wood  under  a  contract  creating  relation  of  em- 
ployer and  independent  contractor  in  a  suit 
by  a  third  person  against  the  bank  to  recover 
for  goods  sold  independent  contractor,  plaintiff 
wftB  not  bound  by  aRreement,  and  could  prove 
agency  or  estoppel  without  pleading  modifica- 
tion of  contract.— Scales  v.  First  State  Bank, 
172  P.  499. 
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(O)  le»«r«t«  <w  SBbseQamt  Oral  A«re«- 
ment, 

^»44t(l)  (Kan.)  In  action  on  note  given  for 
obtaining  farm  loan,  where  answer  showed  that 
defendant  signed  application  to  procure  a  loan 
at  per  cent,  interest,  it  was  error  to  admit 
bis  oral  evidence  of  statements  as  to  rate  ot 
interest  prior  to  application. — Fontron  v.  E^mse, 
172  P.  1007. 

<&=»44t(8)  (Wash.)  Where  c<mtract  for  ex- 
change of  property  •unconditionally  required 
defendant  and  son  to  execute  a  mortgage  as 
part  of  the  consideration,  it  was  not  permis- 
sible to  show  by  parol  a  contemporaneous  oral 
agreement  that  defendant  was  not  to  be  per- 
sonally bound.— Rhodes  v.  Owens,  172  P.  241. 
^='441(9)  (CaI.App.)  Where  agent  represented 
musical  instrument  to  have  certain  qualities, 
□ot  mentioned  in  contract,  and  clause  separate- 
ly signed  stated  that  seller  would  not  be  bound 
by  any  representations  not  appearing  tlierein, 
parol  evidence  of  agent's  representations  waa 
not  admissible.— <}eorge  J.  Birkel  Co.  v.  Curtet, 
172  P.  165. 

«=»44l(9)  (Kan.)  Written  contract  between 
manufacturer  and  distributor,  providing  that 

either  might  terminate  it  on  30  days'  written 
notice,  cannot  be  contradicted  or  altered  by  pa- 
rol evidence  of  concurrent  or  prior  negotiations 
or  understandings. — Emerson-Brai^ngbam  Co. 
T.  Lyons,  172  P.  513. 

«=»444(2)  (Okl.)  Parol  evidence,  although  in- 
admissible to  vary  written  contract,  may  be 
introduced  to  ^ove  and  support  parol  agree- 
ment constitutuiK  condition  precedent  to  taking 
effect  of  written  contract— Waggoner  Bank  & 
Trust  Co.  V.  Doak,  172  P.  61. 
«=»444(4)  (Wash.)  Where  contract  for  ex- 
change of  property  unconditionaliy  required 
defendant  and  son  to  execute  a  mortgage,  it 
was  not  permissible  to  «how  by  parol  a  con- 
temporaneous oral  agreement  that  mortgage  was 
not  to  be  paid  until  plaintiff  should  pay  off  a 
mortgage  on  the  land  deeded  to  kim.— Rhodes 
V.  Owens,  172  P.  241. 

(D)  CoBstmetioB  op  AppllentlM  of  L>«»> 
ware  of  Written  Inatraaseat. 

€=»450(3)  (Utah)  Where  deed,  in  form  prescrib- 
ed by  Comp.  Laws  1907,  S  19alt  conveying  land 
and  part  of  spring  water  on  grantors'  land,  was 
silent  as  to  whether  there  was  ditch  or  right 
of  way  for  water  across  grantors*  land  when 
deed  was  executed,  there  was  a  latent  ambigu- 
ity which  either  party  could  explain  by  paroL — 
Egelund  v.  Fayter,  172  P.  313. 
«s»450(ft)  (Wash.)  Where  plaintiff  brokers 
agreed  to  procure  loan  for  defendant,  parol  ev- 
idence was  admissible  to  show  purposes  for 
which  loan  was  asked,  on  issue  of  whether  ac- 
ceptance was  procured  within  reasonable  time. 
-Calvin  Philips  &  Co.  T.  Newoc  Co.,  172  P. 
356. 

«=>450(6)  (Wash.)  Where  a  contract  for  farm 
employment  provided  that  plaintiff  furnishing 
labor  riiould  receive  share  of  increase  of  live 
stock  then  on  farm  and  of  profits  from  dildtma 
and  eggs,  admission  of  parol  evidence  to  In- 
terpret provisions  as  to  increase  of  live  stork 
and  nronts  was  not  error.— Bookhout  v.  Vulch, 
172  P.  740. 

Where  oral  evidence  was  admissible  to  ex< 
plain  uncertain  temu  of  farm  employment  con- 
tract to  show  understanding  claimed  by  plain- 
tiff, it  was  unnecessary  to  reform  the  contract 
before  it  could  be  given  a  meaning  contended 
for  by  plaintiff.— Id. 

1^450(7)  (Kan.)  Where  the  terms  of  a  bnUd- 
ing  contract  were  ambiguous,  testimony  of  the 
circumatances  of  its  execution  were  admissible 
to  show  its  intended  meaning.- Lantiy  Con- 
tracting Co.  T.  Atchison,  T.  ft  S.  F.  By.  Co, 
172  P.  527. 

(Or.)  Clauses  of  trust  deed,  when  cow- 
Btnied  together,  Add  to  diadkM  latent  amUcif 
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ity  as  to  means  to  be  adopted  to  accomplish 
purpose  intended,  so  that  parol  testimony  as  to 
intended  construction  was  admissible.-- Crown 
Co.  V.  Cohn,  172  P.  804. 

4=9459  (Wash.)  Upon  question  whether  al- 
leged contract  between  defendant  and  P.  as 
agent  of  plaintiff  was  in  fact  made,  evidence 
tending  to  show  that  P.  made  contract  as 
agent  for  another  was  admissible. — Kahlotos 
Grain  &  Sapply  Co.  v.  Blair,  172  F.  818. 

xn.  opmzoir  etidemge. 

(A)  CoBelnalona  and  Opinio**  of  Witacaa- 

ea  In  Gencntl. 

fc=>47l(2)  (Colo.)  Where  question  involves  fact 
clearly  within  witness'  knowledge  and  does  not 
call  for  opinion  apon  facts  proven,  it  is  admis- 
jiblc;  but,  where  it  involves  construction  of 
facts  proven,  it  is  inadmissble.— Western  In- 
vestment ie  Land  Co.  v.  First  Nat.  Bank,  172 
P.  6. 

*=»47l(17)  (Wash.)  An  offer  to  show  that  a 
school  district  was  in  the  exercise  of  reasonable 
care  in  proTiding  a  teeter  board  for  play- 
grounds was  an  offer  to  show  a  conclusion  of 
the  witness,  and  was  properly  refused.— Bruenn 
V.  North  Yakima  School  Dist  No.  7,  Takima 
County,  172  P.  569. 

g=::347l(22)  (Utah)  Testimony  that  defendant 
aad  admitted  driving  his  automobile  on  the  H. 
road  "about  the  time  we  figured  the  accident 
happened"  was  a  conclusion,  and  should  have 
been  stricken.— Barker  v.  Savas,  172  P.  672. 

^=3471(24)  {Utah)  Testimony  of  a  witness 
that  he  went  to  the  scene  of  an  accident  and 
saw  deceased  lying  there  and  saw  the  track  of 
the  automobile  "that  had  run  over  him"  was  a 
conclusion,  and  should  have  been  stricken. — 
Barker  v.  Savas,  172  P.  672. 

®=947l(26)  (Colo.)  Testimony  as  to  ownership 
of  automobile  of  which  witness  had  only  such 
knowledge  as  might  be  acquired  from  facts  prov- 
?d  was  inadmiwdble.— Weatern  Investment  ft 
r^nd  Co.  V.  First  Nat  Bank,  172  P.  0. 

®=>473  (N.M.)  Where  mere  descriptive  lau* 
guage  is  inadequate  to  convey  to  the  jury  tiie 
precise  facts,  a  witness  may  state  his  opinion 
thereon.— Skala  v.  New  Tork  Life  Ins.  Co-  172 
P.  1046. 

$=»474(3)  (Wash.)  In  action  on  a  life  insurance 
policy,  it  was  not  error  to  admit,  on  question 
of  intentional  misrepresentations,  the  testimony 
of  the  wife  and  mother-in-law  of  the  insured 
as  to  hie  physical  condition,  and  the  absence  of 
indications  of  tubercular  disease, — Askey  v.  New 
York  Life  Ins.  Co.,  172  P.  887. 

^=3474(19)  (Cal.)  In  an  action  to  recover  the 
value  of  goods  destroyed  while  in  storage,  the 
owner  was  competent  to  testify  as  to  the  value 
of  the  goods.— Hood  t.  Be  kins  Van  &  Storage 
Co.,  172  P.  594. 

^»478(1)  (WasL)  In  action  for  Injuria  to 
cnstomer  in  store  by  falling  into  elevator  shaft, 

witnesses  who  saw  him  shortly  after  the  acci- 
dent could  testify  that  he  was  not  Uien  in  pos- 
session of  his  mental  facalties,  when  such  tes- 
timony was  based  on  their  observatioDs  of  his 
physical  condition,  evident  suffering,  incoher- 
ent speech,  and  acquaintance  with  his  previous 
condition. — Rust  v.  Washington  Tool  &  Hard- 
wore  Co.,  172  P.  846. 

«s>50l(3)  (Okl.)  In  suit  to  cancel  deed  on 
ground  of  grantor's  mental  incapacity,  nonex- 
pert witnesses  acquainted  with  grantor,  who 
stated  facts  which  they  observed  and  on  which 
they  passed  tbeir  opinion,  may  express  an  opin- 
ion as  to  grantor's  mental  capacitor.— Campbell 
T.  Dick,  172  P.  783. 

®»502  (Kan.)  Where  witness  for  owner  tes- 
tified that  he  could  give  opinion  as  to  value 


of  farm  as  a  whole,  but  not  of  its  separate 
tracts,  the  sustaining  of  objections  to  cross- 
examination  as  to  how  he  could  tell  what  whole 
tract  was  worth  was  not  error.— Crafc  v.  Sa- 
lina  Northern  R.  Co.,  172  P.  21. 

€=^502  (Mont.)  In  action  for  injuries  to  pedes- 
trian struck  by  automobile,  evidence  that  he  was 
intoxicated  was  admissible  in  cross-examination 
after  he  bad  estimated  speed  of  the  automobile, 
since  intoxication  refiects  on  capacity  for  accu- 
rate observation,  and  renders  such  cross-exami- 
nation admissible  under  Bev.  Codes,  |  8021, 
which  must  be  liberally  construed.— Herzig  v. 
Sandberg,  172  P.  132. 

(B)  Snbieeta  of  Bzport  Teatimonr* 

®=950S  (CalApp.)  Testimony  of  architect  as 
to  usual  grade  for  entrances  to  buildings  and 
as  to  highest  approved  grade  are  expreasions 
of  fact,  and  not  opinions.— Long  v.  Jonn  Bren- 
ner Co.,  172  P.  1132. 

<6=»5I3(2)  (Cal-^pp.)  Where  negjigeuce  alleg- 
ed was  maintenance  of  35  to  50  per  cent,  in- 
cline at  entrance  of  store,  it  was  proper  to 
allow  architects  to  testify  that  usual  grade 
was  3  per  cent,  and  that  10  per  cent,  was 
greatest  approved  grade. — ^Long  v.  John  Breu- 
ner  Co.,  172  P.  1132. 

^=»5I4(1)  (Wash.)  In  a  servant's  action  for 
personal  injuries  in  fallin,<t  from  a  carload  of 
logs  whi(di  he  was  unloading,  it  was  not  error 
to  admit  expert  testimony  as  to  whether  it 
was  safe  and  proper  method  to  place  the  jam- 
mer upon  a  track  alongside  the  load  and  fix  the 
hookfi  from  a  cable  In  the  logs  and  unload  them 
In  that  manner.— Jones  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  172  P.  810. 

(C)  Contpetcncr  of  Experts. 

^^=^546  (Cal.)  It  was  within  the  discretion  of 
the  trial  court  to  refuse  to  allow  life  guards 
to  give  their  opinion  whether  an  insured  found 
in  the  water  died  from  drowning,  their  compe- 
tency not  appearing  as  a  matter  of  law,  where 
medical  experts  differed  on  the  question. — Kin- 
sey  V.  Pacific  Mnt.  life  Ins.  Co  of  California, 
172  P.  1098. 

Xin.  EVIDEHCJE  AT  FOBHEB  TBIAL 
OB  IN  OTHEB  PBOCEEDnVG. 

<8=»58l  (Okl.)  it  is  within  tbe  sound  discretion 
of  tfae  trial  court  to  determine  the  degree  of 

preliminary  proof  necessary  to  admit  the  testi- 
mony of  an  absent  witness  given  at  a  former 
trial  in  the  same  case.— Phillips  v.  Mitchell,  172 
P.  85. 

XIV.  WEIGHT  Aim  SnrZTCIEIfCY. 

^»584(1)  (Arix.)  Jury  must  determine  weight 
to  be  ^ven  all  evidence  submitted  to  them.— 
Costcllo  T.  Cunningham,  172  P.  664. 

^=»588  (Cal.App.)  Where  statements  of  wit- 
ness on  cross-examination,  though  apparently 
contradicting  bis  statements  on  direct  examina- 
tion, were  capable  of  reconciliation  therewith, 
it  was  tbe  daty  of  tbe  court  to  reconcile  them. 
—Johnston  t.  Murphy,  172  P.  616. 

€»589  (Cal.App.)  Where    party's  testimony 

was  conflicting  and  uncertain,  tbe  court  was 
justified  in  resolving  it  against  her.— Machado 
V.  Machado,  172  P.  1124. 

EXAMINATION. 

See   Criminal   Law,  «=>221-238,  919,  1036, 
117^^^&Fidence,  «=»501,  502;  Witnesses, 

EXCEPTIONS. 

See  Appeal  and  Brror,  ^248-265,  SOI,  502. 
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EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Emn-,  «s»6S6,  544,  653,  613, 
666^  90T ;  Criminal  Law,  «=»10gO. 

I.  KATUHE,  FORM.  AND  OOKTEMTS 

IK  OENERAZ.. 

$=>26  (Cal.)  An  ambiguity  created  by  filing 
marks  on  purported  bill  of  exceptions  showing 
that  it  WB9  indorsed  as  filed  on  two  different 
dates  will  be  settled  against  party  seeking  to 
edtablish  error.— Kurtz  v.  Cutler,  172  P.  590. 

EXCESSIVE  DAMAGES. 

See  Damages,  «s>131,  132 :  Death,  «a>99. 

EXCHANGE  OF  PROPERTY. 

$=»3(l)  (Wash.)  Where  written  offer  to  es- 
change  property  was  accepted  upon  condition, 
held  that  there  was  no  valid  written  contract. 
—Nelson  T.  DaviB.  172  P.  1178. 
4=»5  (Wash.)  Plaintiff  need  not  have  offered  or 
tendered  restitution  prior  to  suit  to  rescind 
contract  for  exchange  of  properties,  but  It  is 
enough  that  he  makes  offer  in  bis  compl^nt, 
and  sbows  preserration  of  status  quo.— Tyner 
V.  StuItB,  172  P.  8S0. 

©=»5  (Wash.)  Where  persons  agreed  to  ex- 
change realty,  and  one  of  them  went  on  the 
laud  he  waa  to  receive  and  made  improvements 
thereon  voluntarily  before  the  other  had  defi- 
nitely accepted,  and  the  one  in  possession  re- 
tained possession  for  a  considerable  length  of 
time,  the  other  on  rescission  on  account  of 
misrepresentations  could  not  be  required  to 
reimburse  for  the  Improvements  made.— Nel' 
son  V.  Davis,  172  P.  1178. 

<S=»8(1)  (Utah)  In  action  for  damages  for 
breach  of  contract  for  exchange  of  realty,  in- 
Btructloa  as  to  damages  held  to  correctly  state 
law  and  not  to  be  subject  to  objection  that  it 
did  not  leave  it  to  jury  to  determine  whether 
plaintiff  had  sustained  damages. — Rampton  t> 
Cole,  172  P.  477. 

In  action  for  damages  for  breach  of  contract 
to  exchange  realty,  an  instruction  which  in  ef- 
fect told  jury  that  they  might,  in  estimating 
damages,  consider  values  "between"  dates  of 
executioD  and  for  performance  of  the  contract, 
was  faulty. — Id, 

4=»f3(l)  (Okl.)  In  an  action  tot  damages  snd 
equitable  relief  based  on  fraudulent  misrepre- 
sentation in  an  exchange  of  corporate  stock 
for  real  property,  defendant  held  properly 
charged  with  the  stock  retained  by  him  as  in- 
demnity against  aa  outstanding  Incnmbrance, 
and  plaintiff's  obligation  thereon  discharged.-^ 
PhiUfps  V.  Mitchell,  172  P.  85. 

EXECUTION. 

See  Attachment ;    Garnishment;  Homestead; 
Justices  of  the  Peace,  $=>135. 

UI.  ISSUANOX.  FORM.  AND  BEQIH- 
SITES  OF  WRIT. 

4=^59  (Kan.)  Where  judgment  is  rendered  by 
justice  and  transcript  is  filed  in  district  court 
of  that  county,  and  copy  is  filed  in  district 
court  of  another  county  in  which  execution  is- 
■aes  under  Code  Civ.  Proc.  §S  517-510  (Gen. 
St.  1915,  li  7421-7423),  sale  and  sherirs  deed 
are  void,  as  latter  district  court  was  without 
jurisdiction  to  issue  execution  in  view  of  sec- 
tion 416  (Gen.  St.  1016.  {  7320),  providing  that 
execution  shall  issue  only  from  court  In  which 
the  judgment  was  rendered,  which  court  con- 
firms sale  under  sections  46&,  470  (Gen.  St. 
1915,  §S  7373,  7374).— Dunwin  v.  Benton  & 
Hopkins  Inv.  Co.,  172  P.  522. 
^9102  (Kan.)  Attempt  to  redeem  realt:r  from 
sheriff's  sole  made  under  execution  void  for 
want  of  jurisdiction  in  court  issuing  it  does  not 
ratify  proceedings  or  cure  defects  in  jurl8dii>> 


tion.— Duncan  T.  Benton  &  HbpUns  Lit.  Co^ 

ITi  P.  522. 

VI.  OZ.AIMS  BT  VSaxD  FERSOm. 

4»I94(3)  (Wash.)  In  replevin  by  third  person 
to  recover  property  seized  under  execution,  evi- 
dence Meld  to  sustain  finding  of  title  in  such 
third  perstm.— Hartford  v.  Stout,  172  P.  lltiS. 

TH.  SALE. 
(A)  MaMMer.  Condnet.  Validity-,  aad  Can- 
■rmlaK  or  VaoatluK- 

<^=>256(1)  (Kan.)  Where  grantee  in  void 
sheriff's  deed  afterwards  conveys  realty,  ex- 
ecution sale  and  deed  and  also  subsequent  con- 
veyance may  be  attacked  and  set  aside  in  action 
therefor;  motion  under  Code  Civ.  Proc.  S  598 
(Gen.  St  1915,  |  7502)  not  being  only  remedy. 
—Duncan  v.  Benton  &  Hopkins  Inv.  Co.,  172 
P.  522. 

EXECUTIVE  POWER. 

See  ConstitutuHial  Law,  «S374.  80. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Court8,_«=>202:  Descent  and  Distribution: 
Trusts;  wills;  Witnesses,  «=3l59. 

a.  APPOINTICBNT*  QUAXJFIOATZOH, 
AND  TENURE. 

^9 19  (Cal.)  Decedent's  widow,  entitled  by 
Code  Civ.  Froc  S  1365  to  letters  of  administra- 
tion, unless  she  waived  prior  claim,  held  not 
estopped  to  apply  for  letters  of  administration 
on  her  husband's  estste  by  her  prior  request 
that  letters  in  favor  of  children  be  granted. — 
In  re  Lowe's  Estate,  172  P.  583. 
^=>20(S)  (Cal.)  Where  widow  requested  that 
petition  of  children  for  letters  of  administration 
be  granted,  but  before  hearing  applied  for  let- 
ters herself,  it  was  for  trial  cour^  in  exerci8<» 
of  sound  discretion,  to  determine  wbetiier  she 
had  waived  her  prior  daim  to  administer.— Id 
re  Lowe's  BsUte.  172  P.  683. 

IV.  OOLLECnON  AND  MANAOBKEMT 

OF  ESTATE. 

fA)  la  Qeacral. 

^»t6  (Wash.)  Where  an  executor  entered  into 
in  agreement  with  a  legatee  to  buy  a  half  in- 
terest in  decedent's  separate  property  and  to 
apply  the  proceeds  on  the  payment  of  the  leg- 
acy, such  agreement  did  not  render  the  execu- 
tor personalty  liable  for  soch  payment.— tiatea 

V.  Herr.  172  P.  W2. 

VI.  AIXOWANCE  AND  FATMENT  OF 

CUUKS. 
(A)  Uabllltlea  of  B«ta««. 

^^205(1)  (Wash.)  Where  deceased,  pursnant 
to  promise  to  pay  claimant  for  services  during 
life  of  her  deceased  husband,  executed  notes  ss 
evidence  of  the  debt,  claimant's  subsequent  sur- 
render of  the  notes  "because  they  worried  de- 
ceased" did  not  constitute  waiver  of  the  claim. 
-Olsen  v.  Hagan,  172  P.  1173. 
^221(5)  (Wash.)  Evidence  held  to  establish 
promise  of  the  tleceased  to  pay  claimant  a  defi- 
nite sum  for  past  services  during  the  life  of  de- 
ceased's husband.— Olsen  v.  Hagan,  172  P.  1173. 

(B)  Preaentatloa  aad  Allowane«> 

«=>222(1)  (Wash.)  Where  administrator 
agreed  with  mortgagee  that,  if  be  would  waive 
his  mortgage  and  permit  the  property  to  be 
sold,  his  note  would  be  first  paid,  mortmpM 
need  not  file  a  formnl  claim.— In  re  Spark's  Es- 
tate. 172  P.  645. 

«=9227<1>  (Wash.)  It  is  not  essential  that 
claims  against  estates  should  recite  the  facts 
with  the  preciuon  and  particularity  of  a  com- 
plaint, and  a  claim  against  a  relation  for  serv- 
ices need  not  state  facto  to  (nrercoDie  the  pre- 
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Bumptiftn  that  thej  mre  CTataitovM^Parkes 
T.  Bnrkbart,  1T2  P.  908. 

^=»227(2)  (Wash.)  As  prelimiDary  to  an  actdon 
on  a  fluperaedeas  bood  against  the  executora  of 
a  deceased  sarety,  requircmetit  of  l-tera.  Code 
1915,  Si  14r2^1479.  of  presentation  of  claim 
to  tlie  executors  was  not  complied  with  by  pres< 
entattoQ  merely  of  the  abstract  of  the  judgment 
against  the  principal  rendered  by  the  superior 
court  by  direction  of  the  >)Upreme  Court. — Emp- 
son  V.  Fortune,  172  P.  873. 
^227(3)  (Wash.)  Lnder  Rem.  Code  1918,  i 
1473,  a  claim  against  the  executors  of  a  de- 
ceased surety  on  a  supersedeas  bond  based  on 
his  liability  thereon  must  t>e  supported  by  oath. 
— Empson  v.  Fortune,  172  P.  873. 
«s>228(5>  (Wash.)  Under  Rem.  Code  1915,  3S 
1472-1479,  as  to  presentation  of  claims  against 
a  decedent's  estate,  the  personal  representative 
cannot  waive  such  presentation  so  as  to  entop 
himself  from  defending  on  ground  of  want  of 
proper  presentation. — Empson  v.  Fortune,  172 
P.  873. 

^=3234  (Wash.)  In  pn^te  proceeding  by  cred- 
itor of  decedent's  estate  against  executor  to 
compel  him  to  take  action  on  claim,  burden  to 
establish  due  presentation  of  claim  to  executor, 
fact  being  denied,  was  on  creditor.— In  re  King's 
Estate.  172  P.  HQ?. 

In  probate  proceeding  by  creditor  of  dece- 
dent's estate  against  executor  to  compel  him  to 
talce  action  on  claim,  evidence  held  to  sustain 
trial  judge's  conclusion  claim  was  not  in  fact 
presented  to  executor.— Id. 

4=924)  (Wash.)  Filing  of  claim  for  services 
and  expenditures  in  probate  court  was  not  a 
waiver  of  items  of  like  character,  and  allov- 
ance  of  such  claim  did  not  operate  as  a  former 
adjudication.— Parkes  v.  Bnrkbart,  172  P.  908. 
•=>24l  (Wash.)  Where  one  claimant  bad' two 
(daims  on  separate  accounts  for  different  sab- 
ject-nmtters,  he  need  not  join  them  in  pres- 
entation against  the  estate.— OUen  v.  Hagan, 
172  F.  1173. 

(D)  Priovlties  ABA  Pamcat. 

®=»263  (Wash.)  Where  administrator  agreed 
with  mortgagee  that  if  he  would  waive  mort- 
gage and  permit  property  to  be  sold,  his  note 
would  be  6rst  paid,  even  after  time  ex[>ired 
without  his  having  tiled  claim,  he  was  entitled 
to  payment  as  a  preferred  daimant.— In  re 
Spark's  Estate,  172  P.  C45. 

Vn.  DISTRIBUTION  OF  ESTATE. 

•@=:>3I5(6)  (Cal.)  Validity  of  decree  of  dis- 
tribution of  testator's  estate  estabHshlng  trust 
In  realty  for  testator's  children  and  their  beirs 
is  not  open  to  attack  in  suit  to  partition  realty 
involved  by  devisee  of  one  of  devisee  children. 
— Sweinhart  v.  Plant  Inv.  Co.,  172  P.  386. 

TUX.  8AI.S8  AND  CONVETANCES  ITM. 
DEB  ORDER  OF  COURT. 
(D)  Appllentloa  and  OrAer. 

«=3349(1)  (Wash.)  Where  assignee  of  execa- 
tor's  commissions  applied  for  order  directing  the 
executor  to  mortgage  or  sell  property  as  re- 
quired by  law,  an  order  directing  the  executor 
to  mortgage  or  sell  the  property  containing 
nothing  indicating  that  the  procedure  was  to  be 
otherwise  than  as  prescribed  by  law,  should  be 
construed  to  require  the  executor  to  take  the 
statutory  steps  preparatory  to  sale.- In  re  Fer- 
guson's Estate,  172  P.  818. 

X.  AOTIOlfS. 

<S:=343I(2)  (Wash.)  Under  Rem.  Code  1016;  SS 
1472-1479,  as  to  presentation  of  claims  against 
estate.H  of  decedents,  such  presentation  is  essen- 
tial  to  the  cause  of  action.— Empson  v.  Fortune, 
172  P.  873. 


^»443(7)  (Gal.)  Under  Code  Civ.  Proe^  || 
1493.  loOO,  requiring  claims  to  be  presented  to 

executrix  and  rejected  prior  to  action,  com- 
plaint against  executrix  stating  cause  of  action 
for  money  on  implied  contract  against  decedent 
was  insuGlcient  becaose  of  failure  to  allege 
presentation  of  claim.— Seed  t.  Reed,  172  P. 

®=3444(3)  (Cal.)  If  intention  of  plaintiff  who 
sued  executrix  on  cause  of  action  for  money  on 
implied  contract  with  decedent  was  to  charge 
executrix  as  trustee  of  specific  property,  com- 
plaint should  have  contained  allegations  show- 
ing she  had  come  into  possession  of  property, 
and  that  it  was  charged,  with  trust.— Reed  v. 
Reed.  172  P.  600. 

<S=>45I(2)  (Kan.)  In  a  proceeding  upon  a  claim 
against  an  administrator  for  the  board  and  care 
of  deceased,  held,  that  the  court  should  have 
sustained  a  demurrer  to  the  claimant's  evidence. 
—In  re  Burkhart's  Estate,  172  P.  1024. 
®=>453(2)  (Cal.)  Judgment  against  execBtrix 
on  demand  against  decedent  should  have  been 
made  payable  out  of  assets  of  estate  in  due 
course  of  administration.— Keed  v.  Reed,  172 
P.  600. 

EXECUTORY  CONTRACTS. 

See  Assignments,  4»1S. 

EXEMPTIONS. 

See  Homestead;   Taxation,  •8»245,  876. 

EX  PARTE  ORDERS. 

See  Appeal  and  Brror,  ^asGOi. 

EXPERT  TESTIMONY. 

See  Evidence,  «s>S0&'^. 

EXPRESS  TRUSTS. 

Bee  TruBta,  «s»44. 

EXTORTION. 

See  Criminal  Law,  «=341T,  907;  nureatl. 

®=»7  (Cal.)  To  constitute  extortion,  the  wrong- 
ful use  of  fear  must  be  the  operating  cause  pro- 
ducing consent.— People  t.  Beggs,  172  P.  lS2. 

FACTORS. 

See  Brokers. 

FALLING  ARTICLES. 

See  Master  and  Servant,  «s»2G5. 

FALSE  IMPRISONMENT. 

I.  CIVIL  ZJABILITT. 

(A)  Aets  Oonatltatlnir  False  ImprlssBaieBt 
and  Liability  Tlierefor. 

4s»5  (Utah)  Where  dentist,  claiming  woman 
patient  owed  him  $83  for  plate  work,  while 

she  claimed  she  owed  only  $22,  kept  patient 
in  his  office,  locking  door,  to  force  her  to  re- 
turn plate  or  to  pay,  be  falsely  imprisoned  her. 
-Salisbury  v.  Poulson,  172  P.  315. 
^»I0  (Utah)  Where  dentist  did  work  for  pa- 
tient for  agreed  price  of  t33,  and  she  claimed 
agree<l  price  was  $22,  he  had  no  right  to  take 
law  into  his  own  hands  and  imprison  her  in 
his  office  to  force  her  to  pay  amount  due  under 
agreement,  or  to  enforce  any  righta  to  which 
he  was  entitled.— Salisbury  v.  Poulson,  172  P 
315. 

(B)  AetlDMs. 

€=»23  (Utah)  Where  agreement  Is  made  as  to 
price  to  be  pqid  for  dental  work,  such  agree- 
ment controls,  and  reasonable  valne  of  dentist's 
sernces,  if  otherwise  competent,  is  Immaterial 
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in  action  hy  patient  for  fal^e  {mpriRonmeDt  by 
bim  to  make  her  pay  wbat  be  claimed  sbe  owed. 
— MaliHbury  v.  Poulwo,  172  P.  315. 

FALSE  PRETENSES. 

^1442)  (Wa^)  Borrower  who  gives  U  m- 

'mrlty  cliattel  mortgase  on  personal  property 
not  lielonKiiiK  to  bim  violates  Rem,  Code  1915, 
i  IIWI,  {K^nooDciof;  lare*-ny  committed  by  color 
or  aid  of  false  and  fraudulent  representations, 
tbouith  he  Intended  to  repay.— State  t.  Wheel- 
er, 172  P.  225. 

FALSE  SWEARING. 

See  Perjury, 

FALSIFYING. 

See  Account  Stated,  ^12. 

FEDERAL  EMPLOYERS'  LIA- 
BILITY ACT. 

See  Commerce.  ^=327;  Death,  $=»64;  Mas- 
ter and  Servant.  «=3l80,  204,  287,  276,  288; 
NegliKence.  ®=»101:  Pleading,  «=s>430;  Ter- 
ritories, «s>18;   Trial,  «s>208,  253.  , 

FEES. 

See  Appefl]  and  Error,  4s»984;  Clerks  of 
Courts,  ^=>17;  Kxtortioo. 

FELLOW  SERVANTS. 

Hee  Master  and  Serrant,  ^180. 

FENCES. 

See  Animals,  «=»90;  Railroads.  «es412. 

FILING. 

Hpe  Appeal  and  Error,  «=>628,  773;  Chattel 
Mortgages.  «=»90;  Criminal  Law,  «»1130. 

FINDINGS. 

See  Appeal  and  Error,  "^527,  704,  931.  1008- 
1015,  1071;   Principal  and  Agent,  ^123. 

FIRES. 

See  Arson. 

FISH. 

Sot>  (^onstltntional  Law,  «s»278;  Eminent  Do- 
main, €=^2. 

€=»7(2)  (Wash.}  Because  of  the  peculiar 
fhnrncteristicB  of  the  clam—itH  fised  habitation 
when  imbedded  in  the  soil— clam  beds  may  be- 
come subject  of  private  ownership,  which  pass- 
es to  grantee  by  conveyance  from  state  of  tide- 
lands  Tn  which  neds  are  located.— State  v.  Van 
Vlack,  172  P.  563. 

«=»9  (Wash.)  Laws  1915,  p.  108,  8  100.  pro- 
tecting clnms  on  Paget  Sound  tinelands  be- 
tween April  and  September,  held  not  invalid.— 
State  V.  Van  Vlaek,  172  P.  563. 
^12  (Wash.)  Laws  1915,  p.  108,  S  100,  pro- 
tecting clnms  on  VngH  Sound  tidplands  be- 
twppn  April  and  September,  applies  to  all  such 
lands,  rejiardieBs  of  whether  title  thereto  re- 
mains in  the  state  or  has  been  vested  in  private 
ownership.— State  v.  Van  Vlack,  172  P.  663. 

FIXTURES. 

«s»l4  (Utah)  Courts  generally  favor  tenant, 
and  rec<ignizo  right  to  remove  fixtures  without 
matcrinl  injury  to  frrrhold,  and  in  every  case 
intention  of  parties  as  to  whether  fixtures  are 
to  be  n<i;nrd«l  as  realty  or  personalty  will  he 
coutrolling.- Calder'a  Park  Co.  t.  Corless,  172 
P.  3ia 
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^=*iS  (Utah)  Under  common  law,  stmctnret 
such  as  scenic  railway,  when  once  annexed  to 
freeboir],  become  part  of  it,  and  were  not  snb- 
Ject  to  removal  by  tenant,— Calder'a  Park  Co. 
V.  Corless,  172  P.  810. 

«=»27(2>  (Utah)  Where  park  company  leased 
land  for  erection  of  scenic  railway  by  tenants, 
and  lease  provided  option  in  company  to  pur- 
chase railvay.  it  was  personal  property,  sub- 
ject to  removal  after  expiration  of  term  if  not 
purchased,— Calder'fi  Park  Co.  v.  Corless.  17:J 
P.  310. 

«=»27(2>  (Wash.)  Where  lessee,  io  conndera- 
tion  of  lease  for  a  buikliog  to  be  cmutructed. 
agreed  to  install  ma<4iinery,  which  sfaonld  im- 
mediately become  property  of  lessor,  h*U  ms- 
chine^,  when  placed  in  building  prior  to  tleliv- 
ery  of  premises  to  lessee,  ttecame  immediately 
property  of  lessor,  subject  only  to  lessee's  Irase- 
bold.— Hills  V.  C.  D.  Stimson  Co.,  172  P.  IIM. 
^^28  (Utah)  In  view  of  lessee's  obligations  to 
operate  railway  and  pay  lessor  12%  per  cent, 
of  gross  receipts,  purcbasers  of  scenic  railway 
under  execation  sale  held  without  right  to  re- 
move railway,  though  personalty,  from  leased 
land  on  which  it  wax  erected  tLntil  expiration 
of  10-year  term  of  lease.— Calder'a  Park  Co.  r. 
Corless,  172  P.  310. 

FLOWAGE. 

See  Waters  and  Water  Coursea,  ^=>19i, 

FOOD. 

See  Sales,  «=»274. 

FORBEARANCE. 

See  Guarantr,  4=»10. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Justices  of  the  Peace,  4s>58;  Landlord  and 
Tenant,  «=»2&1. 

I.  OnnX.  LtABIXJtTT. 

®=»6(1)  (Wash.)  Unlawful  detainer  being  a  spe- 
dal  statutory  proceeding,  each  step  prescribed 
by  statute  must  be  strictly  complied  with  to 
confer  jurisdiction.— State  v.  Snperioi*  Court  of 
Pierce  County,  172  P.  826. 
«=>I6(3)  (N.M.)  Under  Code  1915,  »  2.m 
2388,  forcible  entry  and  detainer  must  be  pros- 
ecuted before  justice  of  precinct  in  which  prop- 
erty is  Bituated.-^ietJen  t.  McCoy,  172  P. 
IIU. 

^s>32  (Wash.)  Defendant  having  been  thought 
into  court  under  special  summons,  and  compelled 
to  defend  in  unlawful  detainer  a  special  pro- 
ceeding, the  court  had  jurisdiction  to  determine 
issues  in  such  proceeding  only. — State  v.  Su- 
perior Court  of  Pierce  County,  172  P.  826l 

FORECLOSURE. 

See  Building  and  Tjoan  AssociationB;  Mechan- 
ics' Liens,  ^=>260;  Mortgages,  ®cs>440. 

FOREIGN  CORPORATIONS. 

See  Taxation,  «=>16& 

FORFEITURES. 

See  Insoranee,  •»339-^,  878-3S8.  665. 

FORGERY. 

<&=^t  (Or.)  False  recital  in  deed  that  E.,  who 
signed  deed  witli  defendant,  was  hia  wife,  deed 
purporting  to  be  deed  of  such  parties,  ami  being 
executed  by  £.  under  name  by  which  she  waa 
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known,  did  not  cODStitnte  forgery  under  I<. 
O.  L.  §  1996.— State  v.  Ford,  172  P.  802. 
«=»26  (Wash.)  Under  Rem.  Code.  S  2583,  the 
crime  of  forgery  may  be  charged  by  settine 
forth  the  instrument,  saying  that  it  was  forg- 
ed with  intent  to  defraud.— State  T.  Tbomas, 
172  P.  650. 

FORNICATION. 

See  Prostitution. 

FRAUD. 

See  Account  Stated,  es>12;  Attorney  and 
Client,  «S=»44;  Deeds,  «=>196;  False  Pre- 
tenses; Frauds.  Statute  of ;  Fraudulent  Con- 
veyances; Husband  and  Wife;  Insuraoce, 
€^655;  Limitation  of  Actions,  4=»100; 
Mortgages,  ^78;  Pleading,  «=38;  Sales, 

Z.  DBOEPTIOV  OOlfS'1'l'l'U'I'lllQ 
ntATTD.  AJfP  MABtLTTY 
THEREFOR. 

<8=3 1  ( (2)  (Cal.)  Where  banlcs,  holding  stodt  sub- 
scription notes,  to  induce  renewal  thereof,  con- 
firmed statement  of  original  seller  thereof  that 
"they  wouldn't  take  $5  a  share  for  their  shares 
if  they  couldn't  get  more,''  and  that  the  bank 
regarded  the  stock  as  ample  security  for  a  loan 
of  its  face  value,  this  was  not  mere  expression 
of  opinion,  but  statement  of  value.— Edmonds 
V,  Wilcox,  172  P.  1101. 

«=3>tB  (Wash.)  Where  plaintiff  agreed  to  take 
$70  for  his  share  in  option  ctmtract,  and  not 
more  than  $300,  dependent  on  a  renewal  of  the 
option,  the  other  parties  interested  owed  no 
duty  to  inform  him  at  the  time  of  settling  the 
exact  amount  that  the  option,  subsequent  to  such 
agreement,  had  been  sold  at  a  great  profit,  as 
far  as  his  interest  in  more  than  $300  was  con- 
cerned.— Brown  v.  Jamison,  172  P.  858. 
®=320  (Wash.)  A  purchaser  of  land  cannot 
claim  that  he  relied  on  representations  of  the 
seller  as  to  water  rights,  where  he  made  exten- 
sive inquiries,  examined  the  lands,  and  obtained 
the  opinion  of  an  attorney  tbereon^RIiodcfl  v. 
Owens.  172  P.  241. 

€=>2I  (Wash.)  Ue presentations  that  insur- 
ance business  was  increasing  In  value,  and 
profits  averaged  $500  net  income  per  month, 
and  had  a  valuable  good  will,  if  false,  consti- 
tuted actionable  fraud  and  deceit;  the  pur- 
chasers having  the  right  to  rely  upon  such 
representations.— Stanton  r.  Zercher,  172  P. 

n.  AOTIOM8. 
(O  B>vld*noe. 

<g=>50  (Wash.)  The  burden  o^  proving  fraud 
is  upon  the  party  asserting  it. — Florence  v.  De 
Keaumont.  172  P.  340. 

«==>58(1)  (Cal.)  Notwithstanding  judicial  es- 
pressious  concerning  necessity  oi  clear  and  sat- 
isfactory proof  of  fraud,  the  rule  of  Code  Civ. 
Proc.  f  2061,  subd,  6,  that  a  prepcmderance  of  | 
the  evidence  controls  in  a  civil  case  applies  in 
a  civil  case,  where  fraud  is  claimed.— lulmouds 
T.  Wilcox.  172  P.  1101. 

®=s»59(l)  (Wash.)  The  seller'a  represenU- 
tions  as  to  net  inoome  and  value  of  good  will 
being  untrue,  the  purchaser's  measure  of 
damages  was  the  difference  between  the  net 
value  of  the  business  as  it  was  and  the  net 
value  of  the  business  as  it  was  represented  to 
be,  and  in  addition  thereto  the  value  of  the 
good  will  of  the  business  as  represented. — 
Stanton  v.  Zercber,  172  P.  559. 

Fraud  in  a  sale  of  an  insurance  business  be- 
ing established,  the  defrauded  vendee  is  en- 
titled to  the  highest  measure  of  damages  al- 
lowable under  the  law  and  facts,  which  could 
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not  exceed  the  total  constdeiatlon,  nor  tbe 
balance  of  the  consideration  due.— Id. 

FRAUDS,  STATUTE  OF. 

ai.  PROMZ8E8    TO    AlTgWER  FOR 
DEBT,  DEFAinLT»  OR  MI80AR- 
RIAOE  OF  ANOTHER. 

C=3>23(2)  (Watdi.)  A  verbal  promise  tty  a  rail- 
way company  and,  the  general  contractor  to  see 
that  a  subcontractor's  subcontractor  should  be 
paid  for  his  work  was  not  such  an  original  or 
collateral  undertaking  as  to  take  It  ont  of  the 
statute  of  frauds.— Dixon  &  Oliver  v.  rarker, 
Moran  ft  Parker,  172  P.  866. 

VI.  REAL  PROPERTY  AND  ESTATES 
AND  INTERESTS  THEREIN. 

^»56(7)  <Wa8h.>  An  oral  gift  of  community 
real  estate  from  one  spouse  to  another  is  void, 
in  view  of  Rem.  Code  1015.  |  8745.— Union  Sav- 
ings &  Trust  Co.  of  Seattle  v.  Manney,  172  P. 
251. 

®=»7I  (Kan.)  A  parol  contract  for  the  sale  of 
lands  or  of  any  interest  therein  is  within  the 
statute  of  frauds  (Gen.  St.  1015,  !  4889).  and 
unenforceable,  unless  it  is  taken  out  of  the 
statute  by  some  fact  or  cireomstance  connected 
with  it.— Engelbrecht  v.  Herrington,  172  P.  715. 

VIII.  REQTTESITES  AND  SUFFICIENCT 
OF  WRITING. 

^106(1)  (Wash.)  Although  order  for  goods 
contained  abbreviations  which  required  parol 
evidence  to  explain,  it  was  a  sufficient  memoran- 
dum within  statute  of  frauds  (Item.  Code  1915, 
5290).-The  Nut  Honse  r.  Padfle  OU  MUls, 
72  P.  841. 

•S=>I07(2)  (Wash.)  A  purchaser  as  well  as  a 
seller  must  be  designated  In  memorandum  of 
contract  for  sale  to  satisfy  statute  ol  frauds. — 
Kahlotus  Grain  &  Supply  Co.  v.  Blair,  172  P. 
818. 

<^  110(1)  (Wash.)  Written  offer  to  exchange 

property  consisting  of  lot  and  store  ballding  in 
specified  town  county  and  state  for  land  in 
another  city,  county,  and  state  and  on  a  cer- 
tain street,  even  when  accepted,  did  not  remove 
the  contract  from  the  statute  of  frauds,  since 
no  BufBcient  description  appeared  therein.— Nd- 
son  V.  Davis,  172  P.  117!^ 
^^110(4)  (Okl.)  In  contract  for  exchange  of 
property,  description  of  farm  to  be  conveyed  by 
general  warranty  deed  as  975  acres  of  land,  more 
or  leas,  in  a  certain  county,  section,  township, 
known  as  the  "Becler  Farm,"  was  sufficient  to 
take  transaction  without  the  statute  of  frauds. 
—Edwards  v.  Phillips,  172  P.  949. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

'&=5l25(2)  (Wash.)  Where  an  heir  conveyed  to 
^mother  heir  his  ^are  of  real  estate  under  oral 
agreement  of  the  latter  to  will  him  tbe  entire 
estate,  such  agreement  cannot  be  proved,  and  no 
damages  can  be  had  from  the  estate  for  its 
breach  nor  claim  be  allowed  in  probate  proceed- 
ings.—Parkes  V.  Burkbart,  172  P.  908. 
®=»I29(4)  (Wash.)  Where  parties  to  exchange 
of  real  property  merely  procured  key  onil  went 
on  premises  for  inspection,  remaimng  only  a 
reasonable  time  for  such  purpose,  they  did  not 
take  such  possession  as  to  render  operative  a 
contract  invalid  within  the  statute  of  frauds.-" 
Nelson  v.  Davis,  172  P.  1178. 

«=>I29(5)  (Kan.)  Payment  of  purchase  price 
does  not  take  verbal  contract  for  sale  of  lands 
out  of  the  statute  of  frauds  (Gen.  St  1815.  1 
4SS9),  nor  n'ill  payment  of  consideration  in 
services  take  the  sale  out  of  the  statute,  if  val- 
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ae  of  lervlceB  in»  be  compensated  in  money.— 
liiivelbredit  t.  Herrington,  172  P.  716. 

4=>I29(S)  (N.M.)  PiwseBaion,  pursuant  to  parol 
c<mtract  for  sale  of  land  and  part  or  full  pay- 
ment of  purchase  price,  is  sutHoient  part  per- 
formance to  take  tno  case  out  of  the  statute  of 
frauds.— Osborne  v.  Osborne,  172  P.  1039. 

<@=>I29(S)  (Okl.)  Taking  po86«88ion  in  pur- 
suance of  a  contract  together  with  full  or  part 
payment  of  the  porehase  price  is  a  sufficient 
part  performance;  the  amount  of  the  part 
payment  being  bnmateriaL— Bovrker  Linton, 
172  P.  412. 

Z.  PXJBADnTG,  EVIDENCE,  TBIAL. 
ASTD  REVIEW. 

<^  1 50(3)  (Or.)  Complaint  alleging  oral  con- 
tract on  June  16th,  to  remodel  bnilding,  and 
on  completion  of  changes  to  lease  to  defendant 
for  one  year,  and  that  on  August  15th  a  lease 
for  one  year  in  accordance  with  the  agreement 
was  made  operative  by  giving  and  taking  pos- 
session, Aeld  not  demurrable  as  pleading  in- 
valid contract  under  U  O.  L.  §  SOS.  suLd.  6. 
making  void  a  lease  for  a  period  longer  than 
one  year.— Thomas  v.  Feebler.  172  P.  (148. 

«s»l38(2)  (Wash.)  In  suit  for  specific  per- 
formance of  a  contract  for  sale  of  real  estate, 
reciting  receipt  of  a  certain  sum  as  part  of 
consideration,  oral  testimony  showing  tbat  the 
true  consideration  consleted  in  retention  by  de- 
fendants of  part  of  premises  was  not  objection- 
able as  contraveninK  statnte  of  frauds.— Rob- 
erts T.  Stiltner,  172  P.  73& 

FRAUDULENT  CONVEYANCES. 

See  Attorney  and  OHent,  ^104. 

I.  TRAirSFERS  AHD  TBANSAOTIOirS 

(B)  Nature  and  Form  of  Trunafer. 

^s>30  (Colo.)  That  a  creditor  to  whom  a  debt- 
or confessed  jud^ent  promised  such  debtor  to 
withhold  execution  was  no  concern  of  other 
creditors,  and  did  not  tend  to  show  tbat  the  cou- 
fcssioQ  of  judgment  by  the  debtor  was  with 
fraudulent  intent  as  to  other  creditors. — Coryell 
,  V.  OlmBted,  172  P.  14. 

That  an  insolvent  and  a  creditor  to  whom 
judgment  was  confessed  had  previotisly  agreed 
on  a  confession  of  judgment  would  not  render 
the  confession  fraudulent  as  to  other  creditors. 
-Id. 

(B^  OoafldttBtlal  Relations  of  Parties. 

^pIQI  (Or.)  Relationship  is  merely  circnm- 
stance  to  be  scrutinized  with  other  circumstanc- 
es in  determining  the  good  or  bad  faith  of  a 
conveyance  to  mere  relatives  or  close  friends, 
and,  good  faith  and  adequate  consideration  be- 
ing shown,  the  circumstance  loses  its  value.— 
Yogt  V.  MarshaU-Wells  Hardware  Co..  172  P. 
123. 

(H>  Pretereneea  to  OreUtoM. 

^s*\23  (Colo.)  An  insolvent  can  prefer  a  bona 
fide  creditor,  and  can  confess  judgment  in  Ms 
favor.— Coryell  v.  Olmsted.  172  P.  14. 

An  insolvent  can  confess  judgment  on  notes 
not  yet  due  without  being  gailty  of  an  nnlaw- 
fnl  preference.— Id. 

(J)  Ka»wlcd««  aad  Inteat  of  Grantee. 

<S=3l59(2)  (Or.)  As  affecting  validity  of  deed  by 
liusband  to  wife  of  property,  which  in  fact  be- 
longed to  her,  it  Is  immaterial  whether  or  not 
she  had  notice  of  his  embarrassed  condition.— 
\'oBt  V.  Marshall-Wells  Hardware  Co.,  172  P. 
123. 


H.  RIOHTS  AMD  UABILITIES  OF 
PARTIES  AHB  PirBOHASEBS. 
(A)  Original  Parties. 

4=3l79(l)  (Cal.)  In  an  action  on  claim  and 

delivery  involving  an  automobile  sold,  where 
a  third  person,  who  originally  sold  the  car  to 
plaintiff,  was  not  a  party,  a  defendant,  not 
being  one  of  his  creditors,  could  not  iovokp 
Civ.  Code,  i  3440,  as  to  transfers  presump- 
tively fraudulent,  by  objecting  that  plaintiff 
was  not  shown  to  have  over  had  possession  of 
the  car.— Ackerman  v.  Schuits.  172  P.  609. 

m.  BEMEDIES  OF  CREDITORS  ARD 
PURCHASERS. 

(G)  Brldeaee. 

<^27l(2)  (Or.)  In  a  suit  to  quiet  title,  where- 
in it  is  claimed  plaintiGfs  apparent  legal  title  is 
void  because  the  property  was  conveyed  in  fraud 
of  creditors,  defendant  bas  burden  of  proof  to 
establish  fraudulent  character  of  conveyance. — 
Vogt  T.  Marshall-Wells  Hardware  Co.,  172  P. 
123. 

^=3278(2)  (Or.)  Conveyances  from  husband  to 
a  wife,  he  being  at  the  time  greatly  indebted,  will 
be  subjected  to  strictest  scrutiny  by  a  court  of 
equity,  but  it  is  going  too  far  to  say  that  such 
couvbyance  creates  legal  presumption  of  fraud. 
—Vogt  V.  Marsliall- Wells  Hardware  Co.,  172  P. 
123. 

«=»286(3)  (Colo.)  In  action  by  creditors  to  set 
aside  a  confessed  judgment,  the  answer  of  the 
judgment  debtor  is  not  evidence  against  the 
judgment  creditor,  and  constituted  no  basis  for 
Betting  aside  the  judgment  as  fraadnlenL— 
Go^eU  T.  Olmsted,  172  P.  14. 
<^295(1)  (Wash.)  In  a  suit  for  specific  per- 
formance and  to  set  aside  a  deed  by  defendants 
to  another  as  in  fraud  of  plaintiff's  rights,  evi- 
dence hetd  to  support  a  finding  that  such  con- 
veyance was  fraudulently  made.— Roberts  t. 
StUtner,  172  P.  73S. 

«=»299(7)  (Colo.)  Evidence  held  not  to  show  a 
confession  of  judgment  by  an  insolvent  was  cov- 
inly,  maliciously,  or  wantonly  made  with  intent 
to  hinder  and  delay  creditors. — Coryell  v.  Olm- 
sted, 172  P.  14. 

«=»299(12)  (Or.)  Whatever  presumption  or  in- 
ferences, either  of  law  or  fact,  may  be  drawn 
from  circumstance  that  grantee  is  the  wife  of 
grantor,  is  overcome  by  evidence  indicating  that 
through  her  natural  wifely  confidence  in  her 
husband  great  portion  of  her  inheritance  has 
been  wasted.— Vogt  v.  Marshall-Wells  Hard- 
ware Co.,  172  P.  128. 

FREEZING. 

See  Carriers,  134. 

FRIGHTENING  ANIMALS. 

See  Monicipal  Corporations,  4=»81& 


See  Fish. 


GAME. 
GAMINa 


m.  ORIMIKAI.   RE  BPOHSIBIUTT. 
(A)  OBeaaes. 

«=375(1)  (N.M.)  Laws  1917,  c  HO,  prohibits 
the  conducting  of  a  game  of  chance  for  monev  or 
anything  of  value,  but  does  not  ^lAibit  the 
mere  playing  of  snch  game.— Ex  parte  Hamm, 
172  P.  190. 

GARNISHMENT. 

See  Attachment;  Carriers,  ^s»6S. 

n.  PERSONS  AND  PROPERTY  SITR. 
JECT  TO  GARNISHMENT. 

^=351  (Kail.)  Rule  followed  that  a  garnishment 
only  reaches  the  property  whidi  actually  bek»cs 
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to  the  debtor,  and  does  not  lawfully  reach  that 
which  the  debtor  has  already  asBixned  in  good 
Gaith  to  other  cteditonL— Blch  t.  Bt^wrts,  172 
L\  990. 

GAS. 

See  Robbery,  «»6,  24. 

^11  <Kan.)  Id  view  of  Gen.  St  1916,  1 
S3S8,  courts  have  no  jurisdiction  to  appoint 
receivers  to  regulate  rates  of  public  semce 
corporationa,  and  neither  the  courts  nor  the 
receivers  can  change  legal  rates  of  gas  (com- 
pany without  the  consent  of  Public  Utilities 
Commission.— State  t.  Independence  Gas  Co., 
172  P.  713. 

When  legal  rates  charged  by  receiver  of  a 
gas  company  have  been  enjoined  by  a  court  of 
competent  jurisdiction,  receiver  may  put  into 
effect  rates  to  be  charged  until  commission  es- 
taUishes  a  new  rate.— Id. 

GIFTS. 

See  Charities;  Husband  and  Wife,  «=»49^. 

H.  CAUSA  MORTIS. 

<^s>82f2)  (Wash.)  Evidence  showing  an  actual 
delivery  by  deceased  in  her  lifetime  of  Jewelry 
to  defendants,  coupled  with  evidence  of  donor's 
love  for  defendants,  and  evidence  of  witneHses 
of  her  intention  to  make  the  gift,  held  sufficient 
to  support  the  findings  that  tne  gift  was  made. 
— Wibon  T.  Joseph,  172  P.  74S. 

GOOD  FAITH. 

See  Bills  and  Notes,  ^339^76;  Sales,  «=> 
239;  Vmdor  and  Purchaser,  «s»288. 

GOOD  WILL 

^s>2  (Wash.)  Good  will  of  the  business  is 
the  faith  of  the  public  and  the  probability  of 
continuance  of  patronage,  the  advantage  In- 
uring to  the  purchaser  from  succeeding  tp  the 
business,  but  is  not  the  business  itself,  bat  is 
personal  property,  and  a  part  of  the  assets. 
—Stanton  v.  Zercher,  172  P.  559. 

Good  will  of  insurance  business,  though  the 
sale  price  was  compute,d  on  the  basis  of  the 
amount  of  commissiona  on  premiums  and  loans 
shown  by  the  books,  was  something  more  tlum 
such  amount,  and  fnduded  the  advantage  to  be 
gained  by  the  reputation  of  the  seller.— Id. 

GRAND  JURY. 

See  Indictment  and  Information. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Frauds,  Statute  oi;  Indemnity;  Principal 
and  Surety. 

I.  REQinsnES  AND  VALIDITY. 

(g=34  (Kan.)  One  guaranteeing  payment  of  note 
by  contract  with  payee  without  maker's  request 
or  knowledge,  and  required  to  make  payment, 
is  a  virtual  purchaser  of  the  note  rather  than 
a  surety,  and  If  five  years  elapse  after  maturity 
without  maker's  reception  of  guaranty,  the 
statute  of  limitations  may  bar  guarantor's  claim 
against  maker.— Leslie  v.  Compton,  172  P.  1015. 
<S=>7{1)  (Kan.)  Notice  of  acceptance  of  a  guar- 
anty is  not  necessary ;  compliance  or  perform- 
ance by  the  party  for  whose  protection  it  is  giv- 
en being  sufficient.— Great  Western  Mfg.  Co.  v. 
Porter,  172  P.  1018. 

$=3|4  (Okl.)  Contr/ict  of  guaranty  to  answer 
for  obligation  of  another,  made  subsequent  to 
original  obligation,  must  be  supported  by  a  dis- 


tinct consideration.— Bank  of  Commerce  of  Sul- 
phur V.  Webster,  172  P.  943. 
«=»I6(1)  (Cel. Am-)  Where  a  marine  company 
does  repair  wont  <m,  and  famishes  new  parts 

for,  a  dredger,  and  without  receiving  payment 
therefor  gives  up  possession  of  dredger  upon 
guaranty  of  paymaat  by  a  Ixaiduag  company, 
the  rdinquishooent  of  the  Hen  a  sumcient  con- 
sideratiMi  for  the  guaranty.— Union  Mach.  Co. 
V.  Chicago  Bonding  &  Surety  Co..  172  P.  1113. 
^=3l6(4)  (CaLApp.)  Where  a  machine  company 
did  repair  work,  and  furnished  new  parts  for  a 
dredger,  and  without  receiving  payment  there- 
for when  due  gives  up  tMssession  of  the  dredger, 
and  extends  time  of  payment  upon  a  guaranty 
of  payment  by  a  bonding  company,  the  exten- 
sion of  time  of  payment  ia  sumcient  considera- 
tion for  the  guaranty  .—Union  Mach.  Co.  v.  Chi- 
cago Bonding  &  Surety  Co.,  172  F.  1113. 

m.  DISCHARGE  OF  GUARANTOIL 

€=>53fl)  (Okl.)  Under  Bev.  Laws  1910,  S8  4174, 
4175,  holder's  procuring  of  additional  signer  to 
note  without  assent  of  guarantors  discharges  the 
guarantors  as  between  themselves  and  the  hold- 
ers.—Bank  of  CtHomerce  of  Sulphur  v.  Webster, 
172  P.  942. 

V.  RIGHTS  AKD  REBIEDIES  OX* 
OUARAHTOB. 

«=3lOO  (Kan.)  One  guaranteeing  the  payment 
of  a  note  by  a  contrast  with  the  payee,  without 
the  request  or  knowledge  of  the  maker,  and  who 
by  reason  of  such  guaranty  is  required  to  make 
the  payment,  may  thereby  acquire  a  valid  daim 
against  tiie  maker  for  remibursemeut. — Leslie  t. 
C^pton,  172  P.  lOlS. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  ^»80. 

m.  CUSTODY  AND  CARE  OF  WARDV 
PERSON  AND  ESTATE. 

^=>53  (Okl.)  Petition  by  subsequent  guardian 
to  recover  purchase  price  paid  by  former 
guarcUan  on  ground  that  deed  had  passed  no 
title  to  ward  because  order  was  made  by  Judge 
related  to  former  guardian  within  degrees  pro- 
hibited by  Bev.  Laws  1910,  g  5U32.  stated  no 
cause  of  action. — Berryhill  v.  Jackson,  172  P. 
787. 

Where  guardian,  without  authority  of  county 
court,  purchases  realty  for  bis  ward,  and  trans- 
action  is  free  from  fraud,  and  had  deed  made 
to  the  ward,  the  title  to  property  passes  to  the 
ward.— Id. 

4sa53  (OkL)  Guardian  for  four  wards  is  not 
protected  in  investment  in  land  of  funds  belong- 
ing to  three  wards  by  order  of  court  on  bis 
petition,  mistakenly  alleging  that  funds  belong- 
ed to  estate  of  other  ward,  aod  directing  such 
investment,  where  title  was  taken  in  name  of 
other  ward.— Pace  v.  Pace,  172  P.  1075. 
e=>7t  (Okl.)  Where  both  guardians  have 
qualified,  the  authority  vested  in  tbem  ia  joint 
and  must  be  exercised  by  botil  together  In  the 
making  of  a  lease,  etc.— Sargent  v.  Shaver,  172 

IV.  sai.es  and  CONVETANCES  UN. 
DEB  ORDER  OF  COURT. 

4^103  (Okl.)  The  judgment  of  a  county 
court  in  connrming  a  guardian's  sale  of  real 
estate  will  be  accorded  like  force,  effect,  and 
legal  presumption  as  the  judgments  and  de- 
crees of  other  courts  of  general  jurisdiction. 
—Berry  v.  Tolleson,  172  P.  030. 
®=3l05(l)  (Okl.)  Where  guardian  was  au- 
thorized to  sell  land,  his  exchange  for  other 
realty  was  n  fraud  upon  the  ward's  estate,  and 
sale  or  exchange  might  be  set  aside  in  action 
against  purch:i^er  or  any  one  taking  land  with 
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knowledfr«  or  chargeable  with  nottco  of  fraud. 
—Berry  v.  ToIleBon,  172  P.  6S0. 

HABEAS  CORPUS. 

Z.  RATVBE  AlTD  OROUHDS  OF 
7  REMEDY. 

^=>3  (Colo.)  Since  all  proceedinRB,  judgments, 
and  ordera  nnder  Laws  1915,  p.  336,  as  to  com- 
mitmeat  and  discbarge  of  lunatics,  are  of  ,a  con- 
tinuing character  and  open  to  modification  on 
petition  of  any  party  in  interest,  one  committed 
as  insane,  if  in  fact  cured,  could  apply  for  modi- 
fication of  the  order,  and  was  therefore  not  en- 
titled to  writ  of  babeaa  corpus  to  secure  release. 
— Ez  parte  Kainbolt^  172  P.  1Q68. 
^=»34  (Wash.)  Where  wife  secured  divorce  with 
custody  of  both  children,  and  modified  decree 
gave  husband  custody  of  daughter,  whereupon 
wifb  removed  from  atate  to  defeat  the  order, 
on  her  return  the  wife  could  not.  on  application 
to  modify  the  order  as  to  custody  as  a  defense 
to  the  writ  of  habeas  corpus  brought  by  the 
husband,  be  heard  to  say  that  she  ia  a  Bt  and 
proper  person  to  have  the  care  of  the  child, 
and  the  husband  was  entitled  to  custody.— Been 
V.  Walker,  172  P.  861. 

n.  JUBXSDICTION,  PROOEEDIMOS, 
AND  RELIEF. 

•S=944  (Colo.)  The  Supreme  Court  Bfaonlcl  not, 
on  original  application  for  habeas  corpus,  exer- 
cise jurisdiction,  if  the  plaintiff's  rights  can  be 
fully  protected  and  enforced  in  the  county  court 
-Ex  parte  Bainbolt,  172  P.  106& 

HARBORING. 

See  Animals,  4=372. 

HARMLESS  ERROR. 

See  Appeal  and  Error.  «»1027-1071:  Crim* 
inal  -Law,  «s>1166^1174;  Homicide, 
340. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  «=s>410.  420;  Evidence, 

^317. 

HEIRS. 

See  Descent  and  Distribution;  Husband  and 
Wife,  ^274. 

HIGHWAYS. 

See  Railroads,  «=397,  324-350. 

I.  ESTABLISHMENT,  AXTEBATION, 
AND  DISOONTINUANOIB. 

(A)  BUrtKbltahMcnt  by  Preaerlvtloa.  Vmmr, 

or  ReooirnltloB. 

4s»5  (Wash.)  A  highway  may  be  established  by 

erescripticm  although  it  ia  merely  a  trail  used 
y  travelers  on  foot  and  on  horseback,  and  for 
pa<A  horses  and  "gf^devib."  bat  sot  for  wheeled 
vehicles.— Hamp  v.  Pend  Oreille  County,  172  P. 
860. 

®=>I4  (Wash.)  Where  a  highway  has  been  es- 
tabUxbed  by  prescription,  the  right  of  the  public 
is  not  measured  by  the  actual  beaten  path,  but 
includes  a  width  sufficient  for  the  requirements 
of  travel.— Hamp  T.  Pend  Oreille  Ooonty,  172 
P.  860. 

(B)  KatBbllalinieiit  br   StKtnte   or  St«ts- 

torr  ProceedlnvB. 

«=»29(1)  (Wash.)  In  view  of  Rem.  Code  1915,  S 
0623 — 2,  a  petition  for  establishment  of  road  is 
not  jurisdictional  where  there  is  evidence  that 
the  commissioners  acted  unanimously. — State  v. 
Superior  Court  for  King  County,  172  P.  254. 
€=>44(2)  (Wash.)  Under  Rem.  Co<)e  1915^  S 
5627,  it  is  within  power  of  county  commission- 
era  after  petition  for  road  la  filed  to  adopt  « 


diffferent  route  recommended  by  the  county  en- 
stneer  after  due  notice  and  opportunity  to  be 
heard^— State  t.  Snperiw  Oonrt  for  King  Coun- 
ty, 172  P.  254. 

m.  COM STBUOTION,  nffPROVEMBNT, 
AND  REFAXK. 

^=9f09  (Kan.)  Call  for  bids  for  constructitm  of 
"a  hard  surface  road  of  'bituminous  macadam' " 
is  no  departure  from  petition  for  roadway  of 
"crushed  stone  or  macadam  with  top  surface  of 
Bermudea  asphalt,  or  other  asphalt  equally  aa 

food."— Washburn  t.  Board  of  C<Hn*n  ot 
hawnee  County,  172  P.  907. 

IV.  TAXES,  ASSESSMENTS,  AND 
WORK  ON  HI6HWAT8. 

®=3l22  (Kan.)  Though  highway  improvement 
was  begun  under  Oen.  St  1915,  U  8815-8826,  it 
was  competent  for  L^datnre,  as  by  Lawa 
1917,  c.  265,  S8  0>  14,  to  change  distribution  of 
costs,  as  Legislature  may  impose  any  part  of 
highway  cost  upon  county.— Wasbburn  v.  Board 
of  Comers  of  Shawnee  County,  172  P.  907. 

To  validate  Lawa  1917,  c  26B,  changing  ap- 
portionment of  cost  under  Oen.  St.  1915,  if 
SS1&-8826,  no  provision  was  necessary  for  no- 
tice to  owners  other  than  those  in  the  benefit 
district;  the  tax  as  to  them  being  general,  tx, 
if  special,  they  are  assumed  to  have  notice 
through  their  legislative  representativesv— Id. 

V.  BEOVLATION  AND  USE  FOB 

TRAVEL. 

(A)  ObxtmcttouB  and  EncroaebmeBts. 

«=3l53  (Kan.)  Plaintiffs  in  taking  their  thresh- 
ing outfit  into  a  field  adjoining  a  highway  in 
order  to  thresh  a  crop  were  entitied  to  use  not 
only  the  worn  i>art  of  the  highway  but  the  whole 
width  so  far  as  necessary.— Thompaon  T.  Dnioa 
Traction  Co.,  172  P.  990. 

(Bl   Cm  of  Hfcbwar  Mid  E<*w  of  tbe 
Road. 

4»>I73(2)  (Mont.)  Where  a  pedestrian  saw  an 
approaching  automobile  10  or  16  minutes  before 
it  struck  him  and  knew  that  it  was  continuously 
approaching,  failure  to  give  warning  was  not  tlie 

Krozimate  cause  of  his  injury. — Herzig  v.  Sand- 
erg,  172  P.  132. 
4=»I76  (Utah)  The  law  imposes  the  duty  on 
an  automobile  driver  to  see  persons  on  the 
road  in  front  of  him,  where  his  view  is  un- 
obstructed.—Barker  V.  Savas.  172  P.  672. 
^184(2)  (Mont.)  In  action  for  injuries  to  pe- 
destrian on  highway  when  struck  by  automobile, 
evidence  that  be  was  intoxicated  was  admissible 
in  support  of  the  defense  of  contributory  negli- 
gence, although  intoxication  alona  does  not  nec- 
essarily bar  recovery.— Hersfg  v.  Bandbens.  172 
P.  132. 

<^I84(2)  (Utah)  Evidence  Acid  sufficient  to 
sustain  a  finding  that  plaintiflTs  child  waa  kill- 
ed by  an  automobile,  uid  that  defaDdanta*  au- 
tomobile killed  it.— Barker       Savas,  172  P. 

672. 

In  action  for  death  of  child  killed  while  rid- 
ing his  tricycle  on  a  broad  open  highway  in 
the  daytime,  evidence  Aeld  sufficient  to  sus- 
tain a  finding  that  an  automobile  driver  was 
negligent,  altnough  no  one  saw  the  accident. 
—Id. 

Evidence  Acid  to  show  that  child  on  tricycle 
on  a  road,  killed  by  an  overtaUng  motor  truck, 
was  not  guilty  of  contributory  negligence.— 1± 

(C)  Inlnrles  from  l>efect«  or  ObalraetloBa. 

$=>I92  (Kan.)  Company  maintaining  oil  pipe 
on  surface  of  highway,  tnrougfa  which  inflamma- 
ble oil  is  flov'ing,  is  liable  in  damages  to  one 

who,  without  negligence,  breaks  the  pipe  by 
driving  a  threshiQ^  outfit  over  it,  and  sustains 
injury  from  escaping  oil.— Thompson  ?.  Union 
Traction  Oth,  172  K  990; 
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<S=»I97(3)  (Wash.)  Plaintiff  cannot  recover 
againsi  a  county  for  personal  injariea  resulting 
from  the  orerturning  of  his  load  <A  hKt,  where 
he  knew  the  condition  of  the  road  and  tiie  ac- 
cident reenlted  from  hU  own  n^ligence  in  the 
character  of  the  load  and  in  manner  of  bis  driv- 
ing.—Crooks  v.  Stevens  Coant?.  172  P.  1158, 
^9213(2)  (Kan.)  In  action  for  damages  to  a 
threshing  outfit  from  breaking  of  an  exposed 
oil  pipe,  held,  on  the  evidence,  that  the  negli- 
gence of  the  defendant  company  in  maintaining 
the  pipe  was  for  the  jury.— Thompson  v.  Union 
Traction  Co.,  172  P.  990. 

®=»2I3{4)  (Kan.)  In  action  for  damages  to 
threshing  outfit  from  the  breaking  of  an  exposed 
oil  pipe  on  the  highway,  held,  on  the  evidence, 
that  plainttfTs  contributory  negligence  waa  for 
— Thompson  t.  Union  Traction  Co.,  172 

HOLOGRAPHIC  WILLS. 

See  Wins,  «=»130. 

HOMESTEAD. 

See  Eminent  Domain,  «es»126. 

X.  NATxntE,  ACQmsinoir.  ahs 

EXTENT. 

(C)  Acanlsltlon  and  EstabllBliineBt. 

«=>32  (Okl.)  A  purchase  of  a  homestead  in 
good  faith,  with  intent  of  residing  on  it  when 
a  temporary  obstacle  to  the  residence  is  remov- 
ed, is  equivalent  to  actual  occupancy,  and  the 
property  is  exempt  from  lien,  levy,  or  forced 
sale.— McFarland  v.  Coyle.  172  P.  67. 
^a57(l)  (CaLApp.)  Wife  in  divorce  suit  claim- 
ing homestead  has  burden  of  showing  declara- 
tion and  recording  of  her  homestead,  and  that 
she  then  resided  on  the  property.— Machado  t. 
Machado,  172  P.  1124. 

^957(3)  (Okl.)  Evidence  on  motion  to  quash 
levy  of  execution  in  certain  land  on  ground  that 
it  was  defendant's  homestead,  held  safficient  to 
impress  the  land  with  a  homestead  character. — 
McFarland  v.  Coyle,  172  P.  67. 

H.  TBARSFEB  OB  XNOiniBRAllOE. 

^rollB(S)  (Kan.)  In  married  woman's  action 
to  establish  homestead  right,  held  that  instru- 
ments relied  on  by  defendants  as  affecting 
homestead  were  void  because  executed  by  her 
alone;  her  husband  not  joining  therem  or 
consenting  thereto. — Thompson  v.  Millikin.  172 
P.  534. 

€=s>l22  (Kan.)  Where  wife  occupying  home- 
stead property,  folly  explained  to  grantees 
the  long  absence  of  her  husband,  she  was  not 

estopped  by  her  conveyance  or  conduct,  or 
acquiescence  from  maintaining  action  to  es- 
tablish her  homestead  rights. — ^Thompson  T. 
Millikin,  172  P.  534. 

m.  3UOHTS  OF  SITBVIVUfO  HUS- 
BAND. WIFE,  OHIIJ>BEN. 
OB  HEIBS. 

«»l42p,)  (Kan.)  Property  occupied  as  home- 
stead of  owner  and  family  remains  exempt  from 
sale  for  payment  of  his  debts  after  death  of 
himself  and  wife  intestate,  so  long  as  an  unmar- 
ried daughter  of  full  age,  who  had  lived  as  a 
part  of  the  family,  continues  her  residence  there. 
— Koehler  v.  Gray,  172  P.  25. 

IV.  ABABDOKMENT,  WAIVEB,  OB 
FOBFEITURE. 

^»I6I  (Kan.)  The  homestead  provided  for 
by  Const,  art.  15,  8  9  (Geo.  St.  1915,  §  3825), 
being  one  occupied  by  owner's  family  as  resi- 
dence, homestead  character  of  property  of 
wife  remaining  in  possession  with  her  children, 
was  not  destroyed  or  impaired  by  husband's 
absence.- Thompson  y.  Millikin,  172  P.  534. 


•S=>l62a)  (Kan.)  Findings  that  claimant  of 
homestead  bad  not  abandoned  residence  in  city 
in  which  it  was  situated,  and  tiiat  she  consider- 
ed it  as  her  residence,  held  to  imply  an  Intent  to 
return  and  occupy  the  property  as  a  home. — 
Koehler  v.  Gray,  172  P.  25. 
«=>I64  (Kan.)  That  husband,  describing  him- 
self as  unmarried,  proved  up  homestead  In 
Oregon  uider  law  requiring  it  to  be  occupied 
only  by  some  member  of  a  family,  did  not  de- 
prive him  of  his  inter,est  in  Kansas  homesteiid 
occupied  by  wife  and  children,  so  as  to  vali- 
date her  conveyances  without  his  conBent— 
Thompson  v.  MfiBkin.  172  P.  S34. 

HOMICIDE. 

See  Criminal  Law,  «=>371,  991. 

II.  BSUBDEB. 

^14(1)  (Wash.)  "Premeditated  design"  Is  a 
mental  operaticm  of  thinking  upon  an  act  before 
doing  it,  or  upon  an  indination  before  carrying 
It  out— State  T.  Duncan,  172  P.  915. 

V.  EXOV8ABI.E  OB  JITSTIFIABLB 

HOmOIDE. 

^ss>\05  (Cal.)  Ad  officer  is  not  jastifled  in 
footing  a  man  in  order  to  compel  submission 

to  arrest  for  a  misdemeanor. — People  v.  Wilson, 
172  P.  1116. 

1 1 1  (Cal.)  An  officer,  properly  engaged  in 
attempting  to  make  an  arrest,  on  a  misdemean- 
or charge,  has  the  right  to  resist  attack  made 
upon  him.  and,  being  rightfully  there  and  fiot 
legally  considered  the  aggressor,  may  in  his 
own  defense  take  life.— People  v.  Wilson,  172 
P.  1116. 

^^116(1)  (N.M.)  That  a  person  has  reason  to 
expect  an  unlawful  attack  on  him  does  not  give 
him  ttie  right  to  arm  himself  with  a  deadly 
weapon  to  restot  it.— State  v.  Mobs,  172  P.  199. 

VI.  UrBICTMEirT  AND  INFOBMA- 

TION. 

4=>I35(1)  (AriE.)  An  indictment  or  informa- 
tion for  murder  la  not  bad  for  failure  to  de- 
scribe the  means  employed  to  effect  death.-^ 
AzbiU  V.  State,  172  P.  658. 
<&=3>\36  (Ariz.)  An  indictment  or  infoRBBtaon 
for  murder  is  not  bad  because  ft  falla  to  de- 
scribe the  wounds  causing  death.— AsUll 
State,  172  P.  658. 

VIX.  EVIDENOE. 
(A)  PresamptloBs  mmA  Bardea  of  Proof. 

^151(1)  (Wash.)  If  accused  seeks  to  justify 
killing,  the  burden  of  proof  is  on  him.— State  v. 
r>uncan,  172  P.  915. 

^=>I52  (Wash.)  If  the  killing  of  one  human 
being  by  another  is  proved  beyond  a  reasonable 
doubt,  the  presumption  of  law  is  that  it  is  mor- 
der  in  the  second  degree.— State  v.  Duncan,  172 
P.  ttl5. 

(B)  AdmlHtltllltr  IB  Ocnerol. 

^»I63(2)  (N.M.)  The  good  character  of  deceas- 
ed is  not  a  subject  of  proof  in  prosecution  for 
killing  him,  where  his  character  had  not  been 
attacked  by  the  defense.- State  v.  Johnson,  172 

P.  189. 

^=»I65  (Ari2.)  In  murder  trial,  defense  be- 
ing controversy  with  deceased,  necessitating 
killing  in  self-defense,  evidence  by  state  as  to 
what  accused  did  when  his  cattle  were  driven 
from  deceased's  field,  which  accased  claimed 
was  the  cause  of  deceased's  rage  towards  him. 
was  relevant  as  tending  to  establish  relations 
between  parties.— Sheek  t.  State,  172  P.  662. 

<E)  WelK^t  and  SalBelener. 

«=»244(3)  (N.M.)  One  accused  of  homicide  who 
relies  on  self-defense  need  not  produce  evidence 
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iatisfying  the  Jury  that  he  acted  in  seU-de- 
fense.  bat  (xoly  such  evidence  as  will  raise  a 
reasonable  doubt  as  to  whether  he  acted  in 
neceasarr  self-defoise.— State  t.  Pruett.  172  P. 
1044. 

«=>253<1)  (UUh)  Evidence  held  to  sustain  ver- 
dict of  murder  in  first  degree.— State  v.  De 
Weese,  172  P.  290. 

^9253(2)  (Wash.)  In  a  prosecution  ftur  murder, 
evidence  largely  circumstantial  held  to  sustain 
verdict  of  first  degree  murder.— State  v.  Duncan, 
172  P.  916. 

<S=»257(1)  (CaLApp.)  Evidence  held  to  justi- 
fy conviction  of  assault  with  iutent  to  murder. 
—People  T.  Shaw.  172  P.  401. 
^S3297(8)  (CalApp.)  Wound  producing  in- 
Btantaneously  complete  relaxation  of  muscular 
system  and  utter  helplessness  when  deliberate- 
ly inflicted  carries  with  it  implication  that  per- 
petrator intended  to  kill  victim.— Peo[de  v. 
Shaw,  172  P.  401. 

Vra.  TBZAIi. 
(B)  <ka««tloiia  for  Jvrr* 

<S=268  (Cal.)  In  a  prosecution  against  a  deputy 
constable  for  killing  a  person  whom  he  was 
attempting  to  arrest  on  a  misdemeanor  charge, 
evidence  as  to  whether  the  bullet  that  killed 
deceased  came  from  defendant's  gun  or  from 
that  of  another  held  to  make  a  Question  for 
the  jury.— People  v.  Wilson,  172  P.  1116. 
^=9276  (Cal.)  In  a  prosecution  for  manslaugh- 
ter  against  deputy  constable  who  shot  deceased 
while  attempting  to  arrest  him  for  disturbing 
the  peace,  evidence  held  not  as  a  matter  of  law 
to  make  the  act  justifiable.— People  v.  Wilson, 
172  P.  1116. 

(C)  iBstrnctloiiB. 

«=»286(3)  (Wash.)  In  prosecution  for  murder, 
instruction  that  malice  afwethought  or  premed- 
itated malice  occurs  where  intention  unlawful- 
ly to  take  Hte  is  deliberately  ionned  and  medi- 
tated upon  before  the  actuat  killing,  and  that 
there  need  be  no  fixed  time  between  the  for- 
mation of  intent  and  the  act,  is  not  erroueous. 
—State  V,  Duncan,  172  P.  915. 
^=9290  (N.M.)  It  is  not  error  for  court  to  de- 
fine deadly  weapon  in  terms  of  statute.— State 
V.  Moss.  172  P.  199. 

^300(2)  (N.M.)  Instructicm  that  self-defense 
does  not  imply  the  right  to  attack  and  will  not 
permit  acts  done  in  retaliation  or  revenge,  and 
that  if  defendant  brought  on  difficulty  to  en- 
gage deceased  in  conflict  with  deadly  weapons 
he  could  not  set  up  self-defense,  held  proper.— 
State  V.  Pruett,  172  P.  1044. 
«=»300(14)  (N.M.)  Where  there  is  evidence  that 
deceased  made  threats  against  defendant  which 
were  communicated  to  him,  and  that  deceas- 
ed brought  about  the  difficulty  and  was  in  fault 
at  the  time  of  the  killing,  the  court,  on  request, 
must  instruct  on  threats. — State  v.  Pruett.  172 
P.  1044. 

X.  APPEAI.  AND  EBBOB. 

•^=3325  (Cal.)  In  a  prosecution  against  a  deputy 
constable  for  killing  a  person  he  waa  att^pting 
to  arrest  on  a  misdemeanor  charge,  admission 
of  evidence  as  to  malice  would  not  be  consider- 
ed, in  the  absence  of  an  objection  at  the  time 
offered.— People  v.  Witeon,  172  P.  lllft. 

^332(3)  (Cal.)  In  a  prosecution  tor  man- 
daugbter  by  a  deputy  ctmstable  in  an  attempt 
to  make  an  arrest  for  disturbing  the  peace,  the 
question  on  conflicting  evidence  as  to  whether 
the  shooting  was  a  crime  for  which  conviction 
should  he  bad  la  for  the  jury,  aud  its  finding  Is 
cODcluslre.— People  v.  Wilson,  172  P.  1116. 
«»340(4)  (N.M.)  Verdict  of  guilty  of  murder 
in  second  degree  will  not  be  set  aside  because  of 
erroneous  instructions  on  involuntary  man- 
slaughter.—SUtt  T.  UOM,  172  P.  199. 


HOTELS. 

See  Girfl  Bightm,  «s»5,  18. 

HUMANITARIAN  DOCTRINE. 

See  BailroadB,  ^as»38S.  390;  Street  Railroads, 
•alOS. 

HUSBAND  AND  WIFE 

See  Divorce*  Dower;  Frauds,  Statute  of,  4ssb 
:>6;  Fraudulent  Conveyances,  «=>278,  299; 
Homestead,  4=»118;  Marriage^ 

I.  BftmiAI.  BIGHTS.  DTTTEES,  AND 
XIABUJTIES. 

^s»6(l)  (Kan.)  Money  paid  a  married  man  as 
the  consideration  for  a  conveyance  of  bis  real 
estate,  in  which  his  wife  joins,  belongs  to  him. 
unless  it  be  definitely  agreed  that  a  specific  por- 
tion shall  belong  to  her  individually.— Osbom 
V.  Osbom.  172  P.  23. 

Without  actual  fraud  in  procuring  a  wife  to 
join  in  a  conveyance  of  her  husband  s  land,  giv> 
ing  her  a  clear  right  to  impound  the  considera- 
tion received  by  him  or  to  control  its  use.  she 
cannot  pursue  the  fund.— Id. 
<^6C9  (Kan.)  The  general  rule  Is  that  the  law 
has  placed  no  restriction  on  the  husband's  right 
to  make  such  disposition  of  his  personal  prop- 
erty during  his  lifetime  ss  he  may  elect. — Os- 
bom V.  Osbom,  172  P.  23. 

®^6(3)  (Kan.)  A  colorahle  transaction  la  on«> 
presenting  an  appearance  wbirli  does  not  corr*^ 
9pond  with  the  reali^,  and,  in  the  sense  ordinari- 
ly contended  for.  an  appearance  intended  to  con- 
ceal or  to  deceive.— Osbom  t.  Osbom,  172  P.  23. 

Deeds  conveying  to  a  married  man  a  life  estate 
and  to  his  sons  the  remainders  la  fee  held  not  to 
be  colorable.— Id. 

m.  OOKTBTANOES.  OONTBAOTB,  AND 
OTHEB  TBANBAOTIOW  BBTWbEN 
HUSBAND  AND  WIFB. 

^=>49Vii(8)  (Wash.)  In  action  by  plaintiff^  a 
judgment  creditor  of  defendants  as  a  mantnl 
community,  to  set  aside  a  d^  given  by  defend- 
ant husband  to  defendant  wife,  evidence  hHd  in- 
sufficient to  show  that  money  with  which  prop- 
erty involved  was  purchased  was  given  to  wife 
by  faer  husband.- union  Havings  &  Trust  Co.  of 
Seattle  v.  Manney,  172  P.  251. 

V.  WIFE'S  SEPABATE  ESTATE. 
(A)  WIiKt  Conatltutea. 

«=>n9(3)  (Wash.)  In  view  of  Rem.  Code  1915. 
iS  5919,  59^.  8766,  8771.  where  a  husband 
procures  a  deed  in  wife's  name,  and  so  conducts 
himself  with  reference  thereto,  as  to  evidencf 
uo  claim  or  interest  therein,  the  property  will 
constitute  separate  estate  of  wife.— lAnigan  v. 
Miles,  172  P.  894. 

«5>l3lfl)  (Cal.App.)  In  wife's  action  against 

sheriff  for  conversion  of  personalty  sold  under 
execution  against  husband,  burden  to  prove 
ownership  of  property  was  upon  wife.— Jolly 
V.  McCoy,  172  P.  618. 

«»I33(1)  (Wash.)  If  property  acquired  after 
marriage  has  stood  in  name  of  husband,  aud  be 
has  been  active  agent  in  care,  management, 
and  disposition  thereof,  bis  widow,  or  any  one 
claiming  under  her,  will  be  put  to  a  greater 
burden  than  mere  prep(»iderance,  where  it  la 
clsimed  that  property  was  separate  property  of 
wife.— Lanigan  v.  Miles,  172  P.  894. 
<8=9|33(4)  (Wash.)  That  husband  caused  Us 
wife's  name  to  be  inserted  as  grantee,  etc,  held 
to  warrant  conclusion  in  conformity  with  wife's 
testimony  that  it  was  always  understood  be- 
tween husband  and  wife  that  be  had  uo  inter- 
est whatsoever  in  property.— Lanigan  T.  Uiles. 
172  P.  894. 


Digitized  by 


Google 


1239 


INDBX-DIOSBT 


•=>I54  (Or.)  Where  attorney  bad  rendered 
services  for  nnsbaod  and  wife,  wife  held  jointly 
liable  with  her  husband  to  indemnify  assignee 
of  «anse  of  action  for  expenditures  to  discharse 
attorney's  lien,  and  to  defend  a  suit  for  its  pn- 
forcement,  the  assignee  beviog  had  no  notice 
of  the  lien  when  he.  took  the  transfer. — Montana 
Ooal  &  Iron  Co.  t.  Uosking.  172  P.  118. 

VXX.  COMUUHITY  PBOPERTT. 

^=9248  (Wash.)  Since  status  of  property  as 
community  or  separate  property  of  defendant 
wife  became  fixed  at  time  of  purchase,  such 
fltatna,  unless  divested  by  deed,  due  process  of 
law,  or  working  of  an  estoppel,  remained. — 
Voion  Savings  &  Trast  Go.  at  Seattle  v.  M an- 
noy, 172  P.  liSl. 

«=s>262(l)  (CnLApp.)  Where  personalty  was 
in  possession  of  husband,  nud  treated  by  him 
as  though  it  were  community  or  his  own  sep- 
arate property,  from  circumstauces  disputable 

Presumption  follows,  under  Code  Civ.  Froc.  S 
963,  subd.  12,  that  such  was  its  character. — 
JoUy  T.  McCoy,  172  P.  618. 
«=>262(1)  (Wash.)  That  husband  permitted  ti- 
tle to  be  taken  from  third  persons  in  wife's  name 
presumptively  vested  title  in  community. — Un- 
ion Savings  &  Trust  Co.  of  Seattle  v.  Manney, 
172  P.  251. 

^262(1)  (Wash.)  Where  a  coom  of  dealings 
between  spooMS,  running  over  a  period  of  30 
years,  which  is  confirmatory  of  dolm  of  one  who 
asserts  a  separate  estate,  overcomes  presump- 
tion that  all  property  acquired  after  marriage 
1b  community  property,  at  least  to  extent  of 

Kttlng  burden  on  one  who  asserts  contrary.— 
nlgan  t.  Miles,  172  P.  S94. 
«=»262(2)  (Wash.)  In  action  to  set  aside  deed 
by  defendant  husband  to  defendant  wife,  since 
property  was  not  acquired  by  defendant  wife 
through  devise  or  descent,  but  during  corerturc. 
it  was  incumbent  upon  her  to  show  that  riie  ac- 
quired it  by  gift,  in  view  of  Rem.  Code  181S,  | 
5917.— Union  Savia^n  &  Trust  Co.  of  Seattle 
V.  Manney,  172  P.  251. 

€=»264  (Wash.)  In  action  by  plaintiffj  a  judg- 
ment creditor  of  defendants  as  a  marital  com- 
munity to  set  aside  a  deed  given  by  defendant 
husband  to  defendant  wife  at  a  time  when  plain- 
tiff was  an  existing  creditor  of  community,  and 
subject  property  to  Hen  of  judgment,  evidence 
held  insulEcient  to  show  that  property  involved 
was  separate  property  of  wife. — Unien  Savings 
&  Trust  Co.  of  Seattle  v.  Manney,  172  P.  251. 

«=a269  (Wash.)  Deed  to  property  acquired  dur- 
ing coverture  from  defendant  husband  to  de- 
fendant wife,  made  at  a  time  when  plaintiff  was 
an  existing  creditor  of  community^  was  Told 
unless  it  can  be  sustained  as  a  ratification  by 
busbaDd  of  a  prior  parol  gift  of  his  community 
interest,  in  view  of  Rem.  Code  1915,  |  8766.— 
Union  Savings  &  Trust  Co.  of  Seattle  v.  Man- 
ney 172  P.  251. 

II  attempted  gift  by  defendant  husband  to 
defendant  wife  of  interest  in  community  was 
void,  an  attempted  rati  ^cation  by  deed  would 
also  be  void  as  to  plaintiff,  an  existing  creditor 
of  community  at  time  deed  was  made.— Id. 
^270(10)  (Wash.)  Where  notes  and  mort- 
gages have  been  given  by  partners  in  the  con- 
duct of  a  mercantile  business,  the  obligations 
become  prima  fade  community  obligations,  and 
in  the  absence  of  rebutting  evidence  the  mort- 
gngee  on  foreclosure  is  entitled  to  a  deficiency 
judgment  against  the  cMamonity.— Tacoma 
Ass'n  of  Credit  Men  v.  Lyons.  172  P.  823. 
^S=!>274(1)  (Wash.)  Children  and  their  issue 
claiming  through  husband  would  have  no  great- 
er ripbt  in  property  H<-(Hiired  during  marriage 
thnri  he  could  have  claimed  during  his  lifetime. 
—LfiDigan  v.  Ulilea,  172  P.  8»4. 


VUL  gEFABATlOK  AUS  8EPABATE 
MAIKTElfAirOE. 

^=3297  (Utah)  In  wife's  action  for  separate 
maintenance  under  Comp.  Laws  1907,  ig  121G, 
1218,  evidence  held  sufficient  to  sustain  de- 
cree for  plaintUf,— Willardson  T.  WiUardBon, 
172  P.  719. 

«=»298%  (Cal.)  In  suit  by  wife  against  her 
husband  for  support,  she  cannot  obtain,  as 
ancillary  relief,  removal  of  cloud  on  title 
caused  by  deed  given  by  her  husband  where  he 
has  ample  property  reninining  to  maintain 
plaintiff.— Gurrctt  v.  Garrett,  172  P.  587. 

IDENTIFICATION. 

See  Bvidoice,  ^s>4E». 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

Sea  Oonstitutional  Law,  iS=9l35-164. 

IMPEACHMENT. 

See  Criminal  Law,  ^1036;  T^tDessefl,  «=3s 

327-397. 

IMPLIED  CONTRACTS. 

See  Account  Stated;  Indemnity,  «s9l8. 

IMPLIED  REPEAL 

See  SUtutes,  «=>159-170. 

IMPRISONMENT. 

See  False  ImpriBonment;  Habeas  Corpaa. 

IMPROVEMENTS. 

See  Landlord  and  Tenant,  $=>158;  Mechanics' 
liens;  Municipal  Corporations,  «=b278-614. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  «=>93,  96. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCONSISTENCY. 

See  WitneBses,  «=>880-397. 

INCUMBRANCES. 

See  life  Estatea. 

INDEMNITY. 

See  Insurance,  ^^12;  Prindpal  and  Surety. 

«so4  (Utah)  Where  insured's  creditors  filinl 
claim  against  insurer  on  ground  that  policy  as- 
signment was  fraudulent,  payment  of  policy  pro- 
ceeds by  the  insurer  was  not  a  valuable  con- 
sideration for  indemnity  bond  for  the  benefit  of 
creditors  exacted  from  the  asi^nee.— O'Neill  t. 
Mutual  Life  Ids.  Co.  of  New  York,  172  P.  306. 
^=a||  (Wash.)  Cause  of  action  on  indemnity 
bond,  to  protect  surety  company  from  liability 
on  trand  to  protect  property  against  liens,  ac- 
crued not  before  judginent  and  decree  of  foreclo- 
sure of  Hen,  and  is  not  barred  within  less  than 
two  years  thereafter.— Island  Gun  Club  v.  Na- 
tioual  Surety  Co.,  172  P.  209. 
€=>I3{2)  (Kan.)  One  vnlimtarily  committing 
an  nclioiiable  wronf?  at  instigation  of  others 
or  by  acting  jointly  with  them,  for  which 
wrong  a  judgment  is  rendered  against  him, 
cannot  recover  from  such  others  any  loss  or 
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damage  saatalsed  by  reason  ot  Judgment.— 

Backer  v.  AUeodorph,  172  P.  924. 
4=3 1 4  (Wash.)  Where  brewing  company  ob- 
tained property  in  replevin,  and  defendants  ob- 
tained judgment  for  the  property  against  sber- 
iff  and  against  surety  on  replevin  bond,  which 
u-as  paid,  and  surety  filed  claim  with  receiv- 
er for  brewing  company,  which  was  allowed,  and 
the  surety  on  the  receiver's  bond  paid  the  claim 
and  sued  sheriff's  bondsman,  notice  to  brewing 
company  and  receiver's  bondsmen  of  the  action, 
with  demand  that  they  defend,  did  not  obligate 
them  unless  they  were  liable  over  by  express 
contract  or  operation  of  law. — ^McRae  v.  An- 
geles Brewing  Co.,  172  P.  263. 

Plaintiff  in  replevin  and  bondsmen  of  re- 
ceiver for  sucii  plaintiff '  Held  not  required  to 
defend  action  against  sheriff  on  assigned  judg- 
ment after  judgment  for  return  of  property,  on 
theory  that  obligation  arose  by  operation  of 
law  because  sheriff  on  demand  turned  over 
property-  to  plaintiff  in  replevin,  when  there 
was  no  redelivery  bond  given.— Id. 

INDEPENDENT  CONTRACTORS. 

See  Principal  and  Agent,  «=33. 

INDETERMINATE  SENTENCE. 

See  Criminal  Law,  ^=>Odl. 

INDIANS. 

See  Criminal  Law,  «=>66d;   States,  «=>9. 

4=^15(1)  (Okl.)  Allottee  of  Choctaw  Nation 
on  attaining  majority  may  make  a  valid  con- 
veyance for  a  lawful  and  independent  consid- 
eration, notwithstanding  his  former  invalid  con- 
veyance to  such  grantee  during  his  minority. 
—Jones  V.  Smyth,  172  P.  785. 

Where  under  Act  Cong.  Hay  27,  1908,  mem- 
ber of  Choctaw  Nation,  of  one-fourth  Indian 
blood,  during  minoribr  delivers  contract  for 
sale  of  part  of  his  aUotment  and  a  warrant 
deed  to  same  person,  the  deed  and  contract  are 
absolutely  void. — Id. 

(§=^18  (pkl.)  Inheritance  of  land  allotted  to  a 
Creek  Preedman,  who  died  after  Creek  Supple- 
mental Agreement  of  June  30,  1902,  c.  1323, 
32  Stat.  500,  had  become  effrctite  and  before 
statehood  was  cast,  according  to  Mansfield's 
Dig.  Ark.  §§  2522-2545,  as  modified  by  section 
6^of  such  agreement.— Ross  v.  Wertz,  172  P. 

Inheritance  of  allotted  lands  of  Creek  Freed- 
man,  none  of  whose  ancestors  were  of  Creek 
blood,  dying  Intestate  without  issue  in  1903, 
is  cast  upon  nearest  next  of  kin  of  nearest  com- 
mon ancestral  lineage,  who  are  Creek  citizens 
or  descendants  thereof,  and  otherwise  the  sur^ 
viving  spouse,  if  of  Creek  blood,  may  take,  and 
otherwise  inheritance  goes  to  noncltixen  heirs 
as  provided  by  Mansfield's  Dig.  Aik.— Id. 

Where  Creek  Free<lman,  none  of  whose  ances- 
tors are  of  Creek  blood  or  citizenship,  died  in 
1803  intestate,  and  without  issue,  fact  that  kins- 
men, who  are  themselves  Creek  citizens,  must 
trace  their  kinship  to  decedent  only  through 
noncitizen  blood,  is  not  a  bar  to  inheriting  al- 
lotted lands  of  decedent.— Id. 

Under  Mansfield's  Dig.  Ark.  ft}  2522-2545. 
construed  with  Creek  Supplemental  Agreement 
of  June  30,  1902,  c.  1323,  f  6,  32  Stat  501, 
living  children  of  Creek  Preedman  dying  intes* 
tate  in  1903,  and  of  bis  brother,  take  equally, 
the  grandchild  taking  by  representation,  ana 
each  of  children  and  the  grandchild  take  one- 
tenth  of  Inheritance.- Id. 

®=>I8  (Okl.)  Where  duly  enrolled  Seminole 
freedman,  after  receiving  allotment,  died  in 
1901  or  1902,  leaving  widow  and  daughter  en- 
rolled as  Chickasaws,  the  doKcent  was  cast 
under  Mansfield's  Dig.  {8  2522-25^.  and 
whether  the  widow  and  daughter  were  Seminole 


citiEzens  was  not  fOTolved.— Bentie  t.  ReuUe, 

172  P.  1083. 

^28  (Okl.)  Under  Act  Cong.  AprU  18,  1912,  | 
3,  a  final  judgment  or  order  by  the  county  court 
in  the  administration  of  the  estate  of  a  deceased 
Osage  Indian  is  appeedable  as  In  ease  of  other 
citizens.- Wah-tsa-e^o-uie  v.  Webster,  172  P. 
78. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  «=»1032j  Elmbezclement, 
<S=>32;  Homicide,  «s>136-136:  Larceny; 
Obscenity,  4s»ll;  Perjury,  4=325;  Prostita- 

tion. 

V.  BEQmSITES  AND  STTFFICIENOT 
OF  ACOITSATIOir. 

«=3>60  (Wash.)  Under  Rem,  Code,  %  2583.  the 
crime  of  forgery  may  be  charged  by  setting 
forth  the  Instnmient,  saying  that  it  was  forg- 
ed with  intent  to  defraud,  and  such  an  infor- 
mation is  sufficient  under  Const  art  1,  S  22, 
requiring  the  nature  and  cause  of  the  accusa- 
tion to  b&  stated,  and  Rem.  Code,  f  2055,  aubd. 
2,  requiring  a.  statement  of  the  facta  in  ordi- 
nary and  concise  language.— State  v.  Thomas. 
172  P.  650. 

<3=»I01  (Wash.)  In  view  of  Rem.  Code,  { 
2303,  subd.  6,  and  section  2292,  an  information 
charging  forgery  need  not  name  the  perwm  in- 
tended to  be  defrauded,  notwithstanding  sec- 
tion 2057,  requiring  the  particular  circumstanc- 
es of  the  crime  to  be  charged,  section  20S3, 
subd.  6,  requiring  a  concise  statement  of  the 
facts,  and  subd.  7,  requiring  the  act  to  be  stat- 
ed with  certainty.— State  v.  Thomas,  172  P. 
650. 

10(18)  (Nev.)  Embeulement  is  a  statu- 
tory crime,  and  all  that  is  necessary  in  charg- 
ing the  offense  is  to  follow  the  statute.— State 
V.  McFarlin.  172  P.  871. 

^»II9  (Okl.Gr.App.)  Matters  of  surplusage 
not  misleading  or  contradictory  of  the  material 
elements  as  pleaded  will  not  vitiate  an  infor- 
mation.—Dunn  T.  State,  172  P.  463. 

Vm.  AMIBlCDMElfT. 

<^l6t(7)  (Utah)  Amendment  of  information 
by  changing  figures  so  as  to  make  year  con- 
form to  year  stated  in  the  original  complaint 
was  properiy  permitted  being  expressly  au- 
thorized by  Laws  1913,  c.  42.— SUte  r.  Hay, 
172  P.  T^L 

IX.  ISSITES,  PROOF,  AND  VABIANOE. 

^»I76  (Cal.App.)  Failure  to  prove  the  exact 
day  and  hour  of  the  crime  is  not  tetal,  where 
accused  is  not  prejudiced  thereby.— People  v. 
Fraysier,  172  P.  1126. 

®s>l76  (Kan.)  Allegation  in  InformatioD  under 
Gen.  St.  1915.  {  6541,  for  persistent  vidatiou 
of  prohibiti(Hi  law  as  to  former  conviction  on 
particular  day  does  not  preclude  proof  that 
verdict  was  returned  on  that  day,  althiragh  sen- 
tence was  entered  a  few  days  later. — State  t. 
Will,  172  P.  1008. 

ZX.  WAIVER  OF  DEFECTS  AlfD  OB- 
JEOnons,  AKD  AIDER  BT 
VBRDXOT. 

«=>I96(7)  (Wash.)  Objection  to  an  information 
on  the  ground  of  duplicity  cannot  be  raised  any 
time  after  entry  of  the  plea  of  not  guilty,  un- 
less such  i^a  be  withdrawn.— State  t.  Picraon, 
172  P.  286. 

<8=3|98  (Utah)  Where  defendant's  counsel, 
who  was  informed  before  trial  conuqeneed  that 
information  had  been  amended  to  conform  to 
complaint  by  changing  year  1916  to  1915,  made 
DO  oojection,  error,  if  any,  in  permitting  ameud- 
ment  was  waived.— State  t.  Hay,  172  P.  72L 
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tNDORSEMENT. 

See  Bills  and  Notes,  «=:p186-376. 

INDUSTRIAL  INSURANCE. 

See  Comtitutioiial  Iaw,  «ss>154. 

INFANTS. 

See  Divorce,  ^:»208;   Guardian  aJid.  Ward; 
Indians,  0==>15;   Limitation  of  Actions, 
72:   Master  and  Servant,  ^398;  Patent 
and  ChUd. 

vn.  AOTioirs. 

®=»II5  (Okl.)  Where  member  of  bar,  appoint- 
ed guardian  for  minor,  appeared  and  acted  in 
trial  court  aa  attorney,  and  accepted  service 
of  case-made,  and  was  present  at  settling  of 
case,  contention  that  case-made  was  not  prop- 
erly served,  and  that  notice  of  tiqie  of  settling 
thereof  vas  not  given,  or  that  summons  in 
error  waa  not  properly  served,  was  without 
nerit-Rentie  t.  Uentie,  172  P.  1083. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Diatrlbatioii. 

INHERITANCE  TAX. 

See  T^tion,  «s>876. 

INITIATIVE. 

See  Municipal  Corporations,  ^»10S. 

INJUNCTION. 

See  Eminent  Domnin,  €='278;  Intoxicating 
Liquors,  4»279;  Mor^ages,  4s>504;  Mu' 
niapal  OorporatioDs,  4:^18;  Nuisance,  4s» 
tS2,  84;  Waters  and  Water  Coones,  «=9l24. 

U.  SUBJECTS  OF  PBOTEOTXOH  AHD 
BEUEF. 

(B)  PrORMty*  CoaTeyuem,  mUI  Inewsi* 

«=>38  (N.M.)  Though  title  to  land  covered  by 
state's  lieu  selection  ia  in  litigation  before  Land 
Department,  the  state  and  its  lessee  may  main- 
tain injunction  to  prevent  waste  pending  final 
determination  by  the  department. — UUlott  t. 
Bich,  172  P.  IM. 

(H)  Crlutaal  Aeta.  OonaplrMlCB,  Md 
Proaeevtlon  •> 

^>I03  (Colo.)  Injunction  will  not  lie  to  re- 
strain storekeepers  and  aEgayers  from  carrying 
on  the  husinesH  of  purchasing,  knowingly,  stolen 
ores,  from  plaintifTa  employes;  this  being  a 
felony  by  statute.— Heber  v.  Portland  Gold  Min- 
ing Co.,  172  P.  12. 

INNKEEPERS. 

See  CivU  Bights,  €=>5,  13. 

INQUISITION. 

See  Insane  Peraona,  4=b23,  29. 

INSANE  PERSONS. 

See  Taxation,  «s»5d. 

I.  DISABUJTIES  in  OENEBAIi. 

«s»2  (Wash.)  Evidence  held  sufficient  to  show 
that  petitioner's  sister  waa  incompetent  to 
manage  her  business  affairs,  so  that  court  erred 
in  failing  to  appoiDt  a  guardian  for  her  es- 


state.— In  re  Gnardianahip  ot  Bayer's  Estate, 

172  P.  842. 

An  improvident  business  transaction  should 
be  taken  into  consideration  in  determining  ques- 
tion of  mental  incompetency  of  one  for  whom 
guardianship  is  asked.— Id. 

n.  XNQinSITIONS. 

$e»23  (Colo.)  Proceedings  under  Laws  1915,  p. 
386,  relating  to  the  commitment  and  discharge 
of  Innatlcs,  may  be  reopened  upon  petition  of 
the  next  friend  of  the  party  in  Interest  or  by 
the  conservator  or  guardian,  and  if  his  inter- 
ests are  antagonistic,  or  be  refuses  to  act,  the 
party  committed  may  institute  such  proceed- 
ings.—Ex  parte  Haiiibolt,  172  P.  1068. 
^»29  (Wash.)  Notwithstanding  repeal  by  Pr6- 
bate  Code  of  1917  (Laws  1917,  p.  642)  of  Rem. 
Code  1915,  fi  1671,  giving  superior  court  juris- 
diction to  discbarge  one  committed  as  insane, 
and  enactment  in  1915  of  Rem.  Code,  S  S967, 
giving  superintendents  of  insane  hospitals  power 
to  discharge  patient  on  finding  him  sane,  inhet^ 
ent  power  of  the  superior  court  to  discharge 
person  committed  as  insane  is  not  taken  away. 
—State  V.  Superior  Ooart  of  King  Count?,  172 
P.  2B7. 

m.  OUABDIAHSHIP. 

4i^30  (Wash.)  Test  in  determining  whether  a 
gnardian  riiould  be  aiq>ointed  for  estate  of  a 

Eeraon  is  whether  she  is  incapable  of  managing 
er  bnidneas  affairs  by  reaatm  of  mental  on- 
sonndnesa— In  re  Gaardianahip  of  BaTer^i  Ea- 
tate,  172  P.  842. 

iz.  Aonom. 

4=»97  (Wash.)  Where  purchasers  at  tax  sale 
sued  to  quiet  title  agabist  incompetent  former 
owner,  his  guardian  ad  litem  being  under  duty 
to  hold  plalntifb  to  strict  proof,  which  could 
be  accomplished  by  general  denial,  was  not 
bound  to  plead  any  affirmative  defensea,  nor  ask 
affirmative  relief  by  crosa-complalnt- Whitaker 
V.  BlUs,  172  P.  m. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors ; 
Bankruptcy;  Banks  and  Banking,  «=>63^- 
80;  Corporations,  4=»544. 

INSPECTION. 

See  Master  and  Serraat,  4=s>124. 

INSTRUCTIONS. 

To  Jury,  see  Criminal  Law,  4s97Bl-829.  10S8- 
1178;  Damages,  «S3216;  Trial,  «s>191-29a 

INSURANCE. 

See  Assignments,  ^=s>18;  Equity,  ®5»57;  No- 
tice, ^»5. 

m.  nrsuBAMCE  agents  amd 

BBOKEBS. 
(A)  Asenor  tor  Insarer. 

^»95  (Wash.)  Where  assignment  of  fire  policy 
after  loss  waa  made  in  presence  of  policy  writ- 
ing a^ent,  and  draft  in  payment  of  loss  was  sent 
him,  indorsed  by  property  owner  and  used  by 
owner  and  agent  in  paying  other  creditors  than 
the  assignee,  the  latter  could  recover  from  in- 
surance company  the  amount  of  bis  claim; 
agent's  knowledge  being  imputed  to  the  com- 
pany.—Schwabacher  Bros.  &  Co.  T.  Orient  Ins. 
Co.,  172  P.  668. 

THB  GOllTBACr  ZK  OENEBAXh 
<A)  Ifatnre,  ReqnlaitCB,  and  VKlldlty. 

4=^144(1)  (Kan.)  Where  employer  was  not 
tinder  workmen's  compensation  law  when  in- 
demnity policies  were  issued  to  It  and  by  in- 
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■nrance  term  it  came  nndcr  the  law,  the  par- 

dcB  might  modify  contract  by  agn^elng  that 
BD  nnearned  premiam  should  stand  as  insur- 
ance compensation  for  injuries  for  remainder 
of  iDsaraoce  year.— Blanton  t.  Kansas  City  Cot- 
ton Mills  Co.,  172  P.  08T. 

X.  FOBFEITTTBE    OF    POUOT  FOB 

BREACH  OF  FBOMISSORT 
WARBANTT.  COVENANT,  OB 
CONDITION  SUBSEQUENT. 

(C)  Mat1c»  Belatlns       Person  Insared. 

®=»339  (Colo.}  Where  usual  occupation  of  in- 
flured  is  mining  superintendent;  he  is  not 
Jcemed  to  have  changed  hia  occupation  to  that 
of  timberman  at  time  of  acddent,  where,  al- 
though he  had  been  temporarily  employed  as 
timberman  for  several  weeks  prior  thereto, 
be  had  ceased  such  work  when  accident  occur- 
red and  was  planning  to  resume  hia  former 
work.— Midland  Gaaualty  Co.  T.  Anderson,  172 
P.  1067. 

(B)  RonyarmeKt  of  Prenlnau  or  Aaaaas- 

4=>349(3)  (Kan.)  Where  insurer  sent  p(^icy  to 
agent  and  returned  insured's  premium  note,  stat- 
ing that  delivery  of  policy  to  Insured  would  be 
at  agent's  risk,  it  relied  on  ultimate  liability  of 
agent,  and  could  not  defeat  action  on  policy 
because  insured  did .  not  pay  note. — Taylor  v. 
Farmers'  &  Bankers'  Ufe  Ins.  Co..  172  P.  35. 
«=»354(3)  (Wash.)  Under  Insurance  Code,  { 
180,  recovery  cannot  be  had  on  life  policy, 
last  premium  not  having  been  paid  in  time 
limited  or  to  agent  witb  receipt,  and  it  not  ap- 

Searing  the  company  received  it.— Gibson  t. 
few  fork  life  Ina.  Co.,  172  P.  020. 

XI.  BgTOCTBL,  WAIVER,  OB  AGBEB- 
MENTS  AFFEOTINO  BIGHT  TO 
AVOm  OB  FOBFEIT  POUOT. 

€=>378(1)  (OkL)  In  action  on  fire  Inaurance 
policy,  that  insurer's  agent  knew  of  conditiou 
of  title  and  of  interests  of  other  parties  when 
be  delivered  policy  and  accepted  premiums 
showed  insurer's  knowledge  thereof .—8 princ- 
fleld  Fire  &  Marine  Ins.  Co.  r.  First  Mat  Bank 
of  Taloga,  172  P.  652. 

^=9388(4)  (Or.)  Under  accident  policy  provid- 
ing premiums  are  due  the  Ist  of  each  month, 
and  that  acceptance  of  a  renewal  preminm  is 
optional  witb  the  company,  in  effect  insurance 
from  month  to  month,  it  need  not  accept  a  pre- 
mium after  the  first,  though  its  agent  bad  for 
several  months  been  in  the  habit  of  calling 
therefor  later.— Yett  t.  Oregon  Surety  &  Casu- 
alty Co.,  172  P.  480. 

•S=»38d(2)  (OkU  Insurer  with  fall  knowledge 
of  conditions  of  title  and  of  insured's  interest 
and  of  changes  in  ownership  when  policy  was 
Issued  and  ddivered  was  estopped  frtm  setting 
up  such  eondlti<His  of  title  and  change  of  own- 
ership aa  a  defense  to  an  action  on  poUcy.— - 
Springfield  Fire  &  Marine  Ins.  Co.  t.  Ilrst 
Nat  Bank  of  Taloga,  172  P.  662. 

Xn.  RISKS  AND  CAUSES  OF  liOSS. 
rE)  Accident  and  Health  Insnmnce. 

^s>466  (Cal.)  If  en  accident  was  the  proxi- 
mate cause  of  drowning  of  insured,  the  nature 
of  accident  wat  immaterial  on  the  question  of 
liability  on  an  accident  policy.— Kinsey  v.  P%- 
cific  Mat.  life  Ins.  Co.  of  California,  172  F. 

losa 

Zm.  EXTENT  OF  I,OS8  AND  LU- 

BUJTT  OF  INSURER. 
(C>  0«mr«ntT'  and  Indsaalty  InaiiMaoa, 

4=>5I2  (Kan.)  PoUcy  issued  by  a  casualty  com- 
pany held  to  indemnify  against  mere  liability 
no  that  it  was  subject  to  garnishment  at  suit 
of  empl<76  when  employer  la  inaolveat.^ — Blan- 
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ton  T.  Kansas  CBfr  Cotton  Mllla  Co.,  172  P. 
987. 

XIV.  NOTICE  AND  PBOOF  OF  I.OSS. 

®=»550  (Wash.)  Death  certificate  is  not  proof 
of  any  disease  suffered  by  insured  prior  to 
death,  and  is  conduaive  only  of  fact  of  death. 
-Askey  v.  New  York  Life  Ins.  Co.,  172  P.  887. 

XVI.  BIGHT  TO  PB00EEO8. 

9=»590  (Utah)  Mere  fact  that  general  creditor 
of  deceased  served  notice  on  insurer  that  aa- 
signment  of  policy  to  claimant  was  fraudulently 
made  to  avoU  payment  of  the  debt  did  not  con- 
stitute any  lien,  claim,  or  riRht  against  the 
moneys  payable  under  the  policy  nor  against 
the  insurer.-<)*Neill  v.  Mutusl  Life  Ins.  Co.  of 
New  York,  172  P.  306. 

XVm.  ACTIONS  ON  POUOIBS. 

«=»645(3)  (Cal.)  AVhere  insurer  alleges  a  cer- 
tain specific  breach  of  warranty,  in  that  insured 
in  accident  policy  falsely  stated  he  did  not 
have  heart  trouble,  it  cannot  introduce  evidence 
of  breach  of  warranty  aa  to  apopleacy  or  other 
warranties,  which  may  have  caused  death. — 
Kinsey  v.  Pacific  Mut.  Life  Ina.  Co.  of  Califor- 
nia, 172  P.  1098. 

^=^655(2)  (Wash.)  In  an  action  on  a  life  in- 
surance policy,  wherein  it  was  claimed  that 
assured  failed  to  disclose  that  he  had  suf- 
fered from  tuberculosis,  it  was  not  error  to 
admit  on  question  of  good  faith  declarations 
of  the  insured  tending  to  show  that  be  believ- 
ed he  was  suffering  from  pneumonia. — ^Askey  v. 
:  New  York  Life  Ins.  Co.,  172  P.  887. 

In  an  action  on  a  life  insurance  policy,  de- 
fended on  ground  of  false  repreaeutatinna.  e\*i- 
dence  as  to  character  of  insured  for  truth  and 
veracity  waa  properly  admitted,  fraud  having 
been  imputed  to  decedent  at  the  time  of  the 
trial.— Id. 

«==>659(2}  (N.M.)  In  an  action  upon  a  life 
policy,  evidence  tending  to  ahow  a  motive  for 
committing  suidde  was  admissible  on  tbat  is- 
sue.—Skala  New  York  Life  Ina.  Co.,  172  P. 
1046. 

«=>662(1)  (N.M.)  In  an  actiota  on  a  life 
policy,  proof  of  fact  that  blank  forms  of  proof 
of  death  were  delivered  to  a  physician  by  in- 
surer's local  agent  Aeld  irrelevant. — Skala  v. 
New  York  Ufe  Ins.  Co..  172  P.  1046. 
^»66S(2)  (Kan.)  Evidence  AeJd  to  support 
theory  that  employer  and  indemnifying  com- 
pany modified  contract  by  agreeing  that  un- 
earned  premiums  should  stand  as  insurance 
for  compensation  for  injuries  for  remainder  of 
insurance  year.— Blanton  v.  Kansas  City  Cot- 
ton Mills  Co.,  172  P.  987. 

€=>665(3)  (Colo.)  In  action  on  acddent 
policy  where  company  seeks  to  avoid  payment 
of  fuU  amount  because  of  change  of  occupa- 
tion by  beneficiary,  evidence  held  to  sustain 
finding  that  usual  occupation  was  mining  su- 
perintendent, aa  at  issuance  of  policy,  and 
that  although  temporarily  employed  as  timber- 
man  he  had  ceased  working  as  such  before 
accident  and  intended  rpsuming  bis  former 
work. — Midland  Casualty  Co.  v.  Anderson,  172 
P.  1067. 

«=3665(5)  (Cal.)  Evidence  held  sufficient  te 
sustain  finding  that  insured  in  accident  iralicy 
was  drowned,  and  did  not  die  from  heart  trou- 
ble.—Kinsey  V.  PacififT  Mut.  life  Ins.  Co.  of 
CaUfomia,  172  P.  1008. 

^»8S5(6)  <N.M.)  In  an  action  on  a  Ufe  policy 
containing  suicide  clause,  evidence  Md  to  ahow 
that  insured  committed  suicide.— Slnla  t.  New 
York  Life  Ins.  Co.,  172  P.  1046. 
«s»688(7)  (Wash.)  In  an  action  <m  a  life  tn- 
■urance  poli<7,  wherein  It  was  daimed  that  die 
assured  represented  that  he  had  suffered  from 
pneumonia,  when  in  fact  it  was  tuberculosis, 
the  question  as  to  hia  intent  to  deceive  was. 
on  oonfltctinc  e^dence.  for  the  Jury,  In  view 
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of  Bern.  Code  191S,  1  0(W»-94.-Aike7  v.  New 
York  Life  Ins.  Co.,  172  P.  887. 

XX.  MUTITAI.  BENEFIT  HTSUBAHOB. 

(B)  Th«  Oonlraet  In  Generml. 

«»723(2)  (Okl.)  Where  appliuant  warranted 
that  his  answers  to  medical  examiner's  qaes- 
tioQS  were  true,  and  agreed  that  answers  and 
application  should  be  a  warranty,  and  certifi- 
cate so  recited,  answers  were  warrantiesj  and 
false  statement  therein  avoided  policy. — 
Knights  and  Ladies  of  Security  j.  Grey,  172  P. 
983. 

<^723(11)  (OkL)  Under  Rev.  Laws  1010,  § 
3402,  insured's  answer  on  medical  examina- 
tion for  membership  in  fraternal  association 
that  he  had  not  applied  for  membership  with 
insurer,  or  any  other  life  insurance  company. 
Acid  to  embrace  life  insurance  companies  in 

Smeral— Knights  and  Ladies  of  Secorlty  T. 
rey,  172  P.  933. 

(B)  Beneflolarlei  ajid  Beneflts. 

«=»784{2J  (Or.)  Where  a  member  of  fraternal 
organization  died  after  having  forwarded,  ac- 
cording to  the  by-laws,  a  request  to  change  the 
beneficiary,  but  before  such  change  had  actually 
been  made  by  the  grand  secretary,  held,  that  the 
new  beneficiary  was  entitled  to  recover.— United 
Artisans  v.  Cronise,  172  P.  10». 
«=»789(1)  (Or.)  Where  the  widow  of  insured 
was  fraudalenUy  induced  to  assent  to  a  physi- 
cian's certificate  of  death  to  the  effect  that  in- 
sured died  from  the  use  of  chloroform,  she  could 
be  bound  only  by  an  estoppel.— Robinson  v. 
Knigbts  and  Ladies  ot  SeCuri^.  172  P.  119. 

(F)  Aotloaa  for  Beneflta. 

«s»8l5(2)  (Or.)  In  action  on  benefit  certificate, 
insurer's  plea  of  tender  of  all  dues  paid  in  by 
deceased  held  insufficient— Robinson  t.  Knights 
and  Ladies  of  Security,  172  P.  116. 

Where,  in  an  action  on  a  benefit  certificate, 
the  answer  alleged  that  defendant  on  being  in- 
formed of  the  facts  tendered  plaintiff  all  dues 
which  insured  bad  paid  aad  that  sbo  accepted 
them,  but  it  was  not  alleged  tiiat  the  sum  was 
tendered  or  accepted  in  satisfaction,  or  as  an 
accord  aud  satisfaction,  the  pleading  did -not 
show  a  waiver  of  the  demand. — Id. 

A  waiver  must  be  pleaded  with  the  same  par- 
ticularity as  an  estoppd. — ^td. 
«=s»8IA(l)  (Or.)  In  an  interpleader  sait  to  de- 
termine the  Tight  to  receive  the  benefit  on  a  fra- 
tcmal  certificate  Wherein  the  beneficiary  had 
been  changed,  evidence  held  not  to  show  that 
such  change  was  brought  about  by  fraud  and  un- 
due influence  by  the  new  beneficiary^^Unitod 
Artisans  v.  Cronise,  172  P.  109. 

INTENT. 

See  Contracts,  «5>147 ;  Criminal  Law,  «S3>37i, 
823;  Statutes,  «=>181;  Wills,  ^>489,  440. 

INTEREST. 

See  Sminent  Domain,  <8=>247 ;  Municipal  Cor- 
porations. «s»1002;  Partnersh^  4=975: 
Usury;  Witnesses,  ^369,  370. 

X.  BXOHTB  AND  T.TABTT.TTIEB  IN 
OENEBAL. 

«=»I9(1)  (Wash.)  Claim  of  bank,  assignee  of 
contractor  with  dty  for  street  improvement, 

against  contractor's  surety  for  amounts  receiv- 
ed by  bank  from  city  under  assignment  and  re- 
leased to  labor  and  material  claimants  on  sure- 
ty's request,  were  liquidated,  and  interest  was 
properly  allowed. — National  Surety  Co.  v. 
American  Sa^gs  Bank  &  Trust  Co.,  172  P. 
2«4. 


INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCL 

See  Commerce. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Constitutional  Lew,  «=>82.  240,  296;  In- 
dictment and  Information,  «=»176b 

n.  ooNSTxnmONAUTT  or  acts 

AND  ORDINANCES. 

«=>I5  (Utah)  Act  Feb.  1,  1917  (Laws  1917. 
c.  2),  regulating  sale,  manufacture,  use,  and 
possession  of  intoxicating  liquors,  is  not  un- 
constitutional.— State  V.  Certain  Intoxicating 
Liquors,  172  P.  1050, 

€=>I7  (Utah)  A  city  ordinance  forbidding  the 
sale  of  intoxicating  liquor  held  not  void  for 
uncertainty  in  view  of  Comp.  Laws  1907,  | 
4052.— Salina  City  v.  Lewis,  xi2  P.  2Ij6;  Same 
v.  Neilsen,  Id.  200. 

VE.  OFFENSES. 

«=>I3I  (Ariz.)  Under  Const,  art.  23,  forbid- 
ding the  sale  of  Intoxicating  liquors  of  any 
kind,  defendant's  good  faith  in  thinking  that  he 
might  sell  the  essence  of  Jamaica  ginger  was 
no  defense,  as  criminal  intent  or  guilty  knowl- 
edge is  not  a  necessary  element  of  the  offense. 
—Cooper  V.  State,  172  P.  27ft. 
<^I36  (Ariz.)  Const,  art  23,  is  not  a  regula- 
tory provision,  but  one  of  suppression,  not  per- 
.mittiug  the  sEile  of  ardent  spirits  compouuded 
with  other  ingredients  labeled  Jamaica  ginger 
and  sometimes  used  and  sold  for  medicinal  pur- 
poses.—Cooper  V.  State,  172  P.  276. 
-S=>139  (Utah)  Act  Feb.  1,  1917  (Laws  1917, 
c.  2)  M  2,  3,  26,  abolishing  property  rights  in 
liquors,  and  prohibiting  possession  thereof,  ex- 
cept as  provided  in  sections  6,  7,  8,  and  9, 
permitting  use  for  scientific,  manufacturing, 
and  sacramental  purposes,  forbids  possession 
of  liquors,  regardless  of  when  or  bow  acquir- 
ed, for  what  use,  or  where  kept,  aside  from  the 
enumerated  exceptions.— State  v.  Certain  In- 
toxicating Liquors,  172  P.  1060. 

Vm.  GBZMINAX  PBOSEOITTIONS. 

<3=236(7)  (Okl.Cr.App.)  Evidence  helcf  insuffi- 
cient to  sustain  conviction  for  unlawful  poR- 
sessioD  of  intoxicating  liquors  with  intent  to 
sell  them.— Brown  v.  State,  172  P.  lOOa 
.^236(11)  (Okl.Cr.App.)  In  a  prosecution 
for  an  unlawful  sale  of  intoxicating  liqaor,  evi- 
dence held  to  sustain  a  conviction.— -Vaughsin 
V.  State,  172  P.  975." 

®:=>238(3)  (Ariz.)  In  prosecution  under  Const, 
art.  23,  forbidding  the  sale  of  intoxicating  liq- 
uors, held  on  the  evidence  that  the  intoxicating 
quality  of  the  Jamaica  ginger  sold  by  defend- 
ant was  for  the  jury.— Cooper  v.  State,  172  P. 
276.  » 

CC  SEARCHES.  SEIZURES,  AND  FOIU 
FEITUREB. 

^=3245  (Utah)  Though  claimant  acquired  in- 
toxicating liquors  prior  to  effective  date  of  Act 
Feb.  1,  1917  (Laws  1917,  c.  2),  prohibiting 
possession  of  intoxicating  liquors  and  abolish- 
ing property  rights  therein,  they  were  con- 
fiscable after  such  effective  date.— State  v.  Cer- 
tain Intoxicating  Ijquors,  172  P.  1050. 

4s=>246  (Old.)  Automobile  used  in  unlawful 
conveyance  of  liquor  in  presence  of  officer  with 
power  to  serve  criminal  process  was  not  sub- 
ject to  seizure  by  him  and  fotfeiture  to  state 
under  B«t.  Laws  1910,  |  3617,  as  it  was  not  an 
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"appurtenance"  within  the  act;  "appurtenance" 
meaning  that  which  belongs  to  something  else, 
adjunct,  an  appeadage.— One  Cadillac  Automo- 
bile V.  SUte,  172  F.  62. 

^9246  (Oki.)  Motor  car  naed  in  anlawful  con- 
veyance of  intoxicating  liquor  ts  not  subject  to 
seizure  as  an  "appurtenance"  within  Rev.  Laws 
1010.  S  3617,  declaring  that  when  offense  abalJ 
occur  in  presence  of  any  sheriff  or  other  of- 
ficer, anch  officer  shall,  without  warrant  to  ar- 
rest offender,  Belse  liquor,  bars,  and  appurte* 
nances  thereanto  belonging^Lebrecht  t.  State, 
172  P.  65, 

<J=>24e  (Okl.)  Automobile  used  for  unlawful 
conveyance  of  intoxicating  liquor  in  presence  of 
officer  empowered  to  serve  criminal  process  was 
not  subject  to  srizure  by  him  and  to  forfeiture 
by  state  under  Bev.  Laws  1010,  S  3617,  and  is 
not  an  "appurtenance'"  within  that  section. — 
State  V.  One  Packard  Automobile,  172  P.  66; 
One  Moon  Automobile  v.  State,  Id. 
^246  (Okl.)  Prior  to  Laws  1917.  c.  188, 
there  was  no  legal  authority  for  tbe  seizure  and 
confiscation  of  an  automobile  used  for  the  un- 
lawful transportation  of  intoxicating  liquors. — 
8tate  Nat  Bank  of  Ardmore  v.  State,  172  P. 
1078. 

^247  (Wash.)  Under  Laws  1915,  p.  12,  S  17, 
a  permit  to  a  druggist  to  ship  intoxicating  liq- 
uors Into  the  state  was  absolutely  void  after  SO 
days  and  liquor  was  contraband,  although  per- 
mit was  good  when  shipment  started. — State  t. 
Great  Northern  By.  Co..  172  P.  646. 

Z.  ABAXEMBHT  AMD  INJITirOTIOK. 

4^279  (Mont.)  lo  contempt  proceedings  for  vi- 
olation of  an  injunction  pendente  Ute  against  a 
liquor  nuisance,  issued  ex  parte  on  an  allega- 
tion in  the  complaint,  on  which  issue  has  not 
been  joined,  that  defendant  was  the  owner  or 
manager  of  the  place,  the  order  for  injunction 
cannot  be  taken  on  certiorari,  aa  adjudication 
of  the  fact  alleged.— State  t.  District  Court  of 
Second  Judicial  District  in  and  for  Silver  Bow 
County,  172  P.  539. 

In  contempt  proceedings  for  violation  of  an 
injunction  restraining  defendant,  as  owner  of  a 
saloon,  from  sellim;  liquor  to  women  therein, 
evidence  keld  insnmcient  to  show  defendant  was 
owner  or  manager  or  In  authori^  over  the 
place.*-Id. 

INTOXICATION. 

See  Bvidence,  «=>e02;    Hlgbwars,  «S9l84; 

Witnesses,  ^327. 

INVESTMENT. 

Se«  Goazdlan  and  Ward,  «=3^. 

INVITED  ERROR. 

See  Appeal  and  Error,  ^882. 

IRRIGATION. 

See  Waters  and  Water  Courses,  «s>242. 

JAMAI9A  GINGER. 

See  Intoxicating  Uquors,  ^131,  ISO* 

JITNEYS. 

See  Munidpal  CorporatitHui,  «S970S;  Trial, 

JOINDER. 

See  Action,  •=»46-60 ;  Appeal  and  Brror,  «s» 
325;  Partiea,  «»2&. 

JOINT  ADVENTURES. 

«s»5(l)  (Cal.)  Whether  plaintiff,  who  contrib- 
uted bis  skill  in  manufacturing  far  garments, 
and  defendant,  who  provided  a  shop,  purchased 
fun,  etc,  w«re  partners  or  Joint  adventurers, 
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an  accounting  was  necessary,  where  defendant 

breached  bis  agreement  before  time  for  division 
of  net  profits.— Butler  v.  Union  Trust  Co.,  172 
P.  601. 

«s»5(2)  (Cal.)  Where,  in  action  to  dissolve  al- 
leged partnership  and  secure  an  accounting, 
plaintiff  alleged  facts  which  he  claimed  created 
a  partnership,  which  facts  were  found  to  be 
true  and  to  show  a  Joint  adventure,  .court  did 
not  err  in  refusing  a  nonsuit  on  ground  that 
facts  showed  a  joint  adventure  tmly. — Botler  v. 
Union  Trust  Co.,  172  P.  601. 

JUDGES. 

See  Appeal  and  Brror,  4=:»186;  Oonstitudoual 
Law,  <p»31 ;  Evidence,  ^s>44;  Guardian  and 
Ward,  <S=>53 ;  Justices  of  the  Peace. 

H.  SPEOIAI.  OB  SUBBTITITTi: 
JUBGES. 

«=»I5(1)  (Wyo.)  Comp.  St.  1910,  |  912.  pro- 
viding that  "when  from  any  cause"  district 
judge  is  unable  to  try  cause  be  shall  call  upon 
judze  from  another  district  to  preside  thereat, 
held  to  give  judge  authority  to  call  in  another 
judge  whenever  he  deems  cause  sufficient.^ 
Hoglon  V.  Geddes.  172  P.  130. 

Where  district  judge  presides  at  trial  in  an- 
other district  upon  order  of  regular  judge 
thereof,  holding  of  court  by  regular  judge,  at 
same  time  does  not  invalidate  authority  of  spe- 
cial judge,  whatever  effect  it  may  hhve  on  the 
proceeding  In  which  regular  judge  Is  sitting. 
— Id. 

<&=9l8  (Wyo.)  Order  calling  district  judge  to 
try  case  in  another  district,  and  giving  as  rea- 
son that  regular  judge  thereof  is  otherwise  oc- 
cupied, held  to  confer  authority  upon  judge  so 
called  upon,  under  Comp,  St.  1910,  i  012.  pro- 
viding tbat,  "when  from  any  cause '  judge  is 
unable  to  try  case,  lie  may  etui  in  a  judge,  from 
another  district  to  preside  thereat.— Iloglan  v. 
Geddes,  172  P.  136. 

^s>l9  (Wyo.)  Where  district  judge  presides 
at  trial  in  another  district  on  order  of  judge  of 
district  wherein  cause  is  pending,  under  Const, 
art.  6,  S  11.  and  Comp.  St.  1910,  |  912.  he  is 
at  least  de  facto  judge;  and.  where  no  objection 
to  bis  authority  is  made  before  or  during  trial, 
all  objecUon  to  such  authority  is  waived. — Hog- 
hm  T.  Geddes,  172  P.  136. 

Objection  to  substitute  judge  called  from  one 
district  to  sit  in  another  district  on  grounds 
that  there  was  not  sufficient  reastm  for  calling 
In  of  such  judge,  and  that  resident  judge  was 
Bitting  in  another  case  at  same  time  tbat  sub- 
stitute judge  was  presiding  In  case  to  whidi 
he  was  called,  cannot  be  made  for  first  time  ia 
motion  lor  new  trial. — Id. 

nX.  RiaHTS,  POWERS,  DUTIES,  AND 
LIABILITIES. 

«=)25(2)  (Kan.)  Where  on  disqualification  of 
regular  judge  another  district  judge  was  call- 
ed in  under  Code  Civ.  Proc.  |  57  (Gen.  St. 

1915,  I  6947),  his  jurisdiction  ended  when 
he  declmed  to  complete  trial,  and  the  regular 
judge  should  request  judge  of  some  other  dis- 
trict to  serve.— Berry  v.  Dewey,  172  P.  27. 
^=^3\  (Cal.)  Judge  who  denied  motion  for  new 
trial  could  not,  after  termination  of  bis  term, 
make  an  order  in  diminution  of  record,  even  if 
counsel  for  parties  so  stipulated,  since  jurisdic- 
tion cannot  be  conferred  by  consult— Kurta 
Cutler,  172  P.  690. 

rr.  DISQUALIFIOATIOlf  TO  ACT. 

$=>46  (Kan.)  Where  judge  of  district  court  is 
related  to  attorney  in  cause  and  is  to  fix  his 
fee,  the  attorney  is  one  of  the  "parties"  in  in- 
terest vrfthin  Code  Civ.  Proc.  §  57  (Oen.  St. 

1916,  I  6947).  providing  that  where  judge  la 
related  to  parties  place  of  trial  shall  be  chang- 
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ed,  or  another  diBtrict  jadge  called.— Brown  T. 
Brown,  172  P.  1005. 

In  suit  for  divorce,  where  wife's  attorney 
was  the  son  of  the  Judge  and  asked  for  conn- 
Bel  fees,  it  was  error  to  refuse  defuidont's  ap- 
plication for  change  of  venue  on  ground  of 
rplationehip. — Id. 

«=>5I(2)  (Wash.)  By  requesting  that  the  case 
be  tried  to  a  jury,  a  party  submitted  her  cause 
to  the  judge,  and  could  noL  after  the  request 
was  denied,  avail  herself  of  the  statute,  pro- 
viding for  change  of  judge  on  ground  of  prejU' 
dice.-State  v.  Beil,  172  P.  221. 
«=»5I(4)  (Wash.)  Under  Rem.  Code  1915,  S 
209—1,  where  there  is  only  one  judge  and  a 
motion  for  change  of  judge  requires  an  inves- 
tigation, the  judge  may  continue  the  hearh^. 
—State  V.  French,  172  P.  1106. 

Where  a  motion  for  (^ange  of  judge  was 
made  under  Rem.  Code  19lo,  |  209—1,  and 
the  hearing  was  continued,  an  order,  changing 
the  venue,  could  not  be  made  without  notice  to 
the  moving  party.— Id. 

«=356  (Wash.)  Where,  under  Rem.  Code  1915, 
S  200—1,  on  affidavit  of  prejudice,  a  judge  de- 
cides to  let  the  case  proceed  in  his  own  court 
and  colls  in  another  judge,  and  for  some,  rea- 
son such  judge  is  unable  to  conclude  it,  the 
Asquallfied  judge  can  call  in  another,  but  can- 
not reassume  Jurisdiction  and  order  the  cause 
transferred  to  another  jurisdiction,  and  it  is 
immaterial  that  no  formal  order  was  made 
calling  in  the  other  judge.— State  t.  French, 
172  P.  1166. 

JUDGMENT. 

See  Criminal  Law,  ^998;  Execution;  l^ead- 

iug,  «=»349. 

For  judgments  in  particular  actions  or  proceed- 

ing.s,  see  also  the  various  Bpecific  topics. 
For  review  of  judgments,  Bee  Appeal  and  Error. 

I.  NATURE  ANB  ESSENTIALS  IN 
GENERAI.. 

«=9l7(0)  (Okl.)  Where  affidavit  for  publica- 
tion was  not  suflident,  trial  court  never  ae- 

Jiuired  jurisdiction  of  defendants  so  served,  and 
udgment  against  them  was  void,  and  it  was 
not  necessary  that  they  be  served  with  caae- 
made.  notice  of  its  settlement,  or  service  of 
summons  In  error.— Bentie  T.  Rentle.  172  P. 
1083. 

TI.  ON  TRIAI.  OF  ISSUES. 

|A)  Readltlov,  Form,  mad  Il«aiilBlt«s  !■ 
General. 

^109(3)  (Ok).)  A  motion  for  judgment  not- 
withstanding the  verdict  does  not  raise  the 
question  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict— Bank  of  Commerce  of 
Sulphur  V.  Webster,  172  P.  943. 

(C)  Contormlty  «a  Prooess,  Pleadlnn, 
Pr(M>fM.  and  Verdict  or  Plndlns*. 

^»250  (CaLApp.)  A  party  is  not  only  enti- 
tled to  any  and  all  relief  which  is  appropriate- 
ly within  the  scope  of  his  pleading,  but  may  be 
awarded  such  relief  upon  any  substantial  legal 
or  equitable  ground  coming  within  the  fair  and 
reasonable  import  of  the  averments  of  his 
pleading.— Haight  v.  Stewart,  172  P.  769. 

In  a  suit  to  annul  a  contract  for  the  ex- 
change of  real  estate  for  certain  lands  and 
corporation  bonds,  where  complaint  alleged 
that  defendant  had  no  title  to  the  lands,  and 
that  the  bonds  were  worthless,  judgment  bas- 
ed on  failure  of  consideration  could  properly 
have  been  rendered  within  the  pleadings,  ilF 
supported  by  the  evidence.— Id. 

Vni.  AMENDMENT,  OOBBECTION, 
AND  REVIEW  IN  SAME  COURT. 

«»297  (Wash.)  At  common  law,  a  court 
might  at  any  time  during  the  term  modify  or 


vacate  a  judgment  to  make  it  conform  to  the 
judgment  actually  rendered;  but,  after  ad- 
journment, it  was  powerless  to  protect  itself 
from  its  own  errors,  or  the  parties  from  fraud- 
ulent interference  in  procuring  judgments.— 
State  T.  Superior  Court  of  Washington  for 
King  County,  172  P.  336. 
4=9298  (Okl.)  Judgments,  decrees,  or  other 
orders  of  court,  however  conclusive  In  their 
character,  are  under  control  of  conrt  which 
pronounces  them  during  term  at  which  they 
are  rendered  or  entered  of  record,  and  may 
daring  that  time  be  modified.— North  v.  Hooker, 
172  P.  77. 

«»32l  (Wash.)  Whether  application  for  mod- 
ification of  judgment  for  mistake  and  inad- 
vertence is  made  under  Rem,  Code  1915,  S  303, 
as  to  amendment  of  proceedings  for  mistake  or 
inadTertence,  or  sections  464-473,  requiring 
modification  for  mistake  to  be  apnlied  for  with- 
in one  year,  it  must  be  made  within  a  year  from 
the  judgment  entry.- In  re  ShUshole  Ave,  In 
City  of  Seattle,  172  P.  338. 

In  determining  whether  application  for  modi- 
fication of  judgment  on  ground  of  mistake  and 
inadvertence  is  made  within  one  year  as  re- 
quired by  Rem.  Code  1915.  §S  464-473,  time 
during  which  appeal  from  the  judgment  is 
pending  should  not  be  counted.— Id. 
«s»325  (Kan.)  Hatters  of  evidence  and  es- 
toppel which  might  be  sufficient  to  defeat  a 
motion  to  correct  a  judgment  Aeld  Insufiicient 
to  justify  a  refusal  to  consider  motion  on 
merits  or  to  justify  striking  motion  from  files. 
— HOIer  V.  HiUer,  172  P.  1010. 

IX.  OPENING  OR  VAOATINO. 

®=»338  (Okl.)  Power  of  trial  courts  to  vacate 
or  modify  their  judgments  or  orders  at  or 
after  the  term  does  not  authorize  setting  aside 
judgment  or  final  order  at  subsequent  term 
for  errors  of  law  reviewable  on  motion  for 
new  trial  at  former  term, — McComack  v. 
Fleming,  172  P.  952. 

$=^341  (Okl.)  Judgments,  decrees,  or  other 
orders  of  court,  however  conclusive,  are  under 
control  of  court  which  pronounces  them  dur- 
ing term  at  which  they  are  rendered  or  entered 
of  record,  and  may  daring  that  time  be  set 
aside  or  vacated. — North  v.  Hooker,  172  P.  77. 
«»342(3)  (Okl.)  District  court  has  no  pow- 
er to  vacate  or  modify  its  jud^ent  for  "an 
irregularity  in  obtaining  a  judgment  or  or- 
der'* under  Rev.  Laws  1910,  §  5267,  subd.  3, 
on  motion  filed  after  adjournment  of  term  at 
which  judgment  was  rendered  and  entered.— 
McCornack  v.  Fleming,  172  P.  952. 
«s>363  (Wash.)  A  judge  does  not  lose  control 
where  he  signs  findincs  of  fact  and  order  of 
judgment,  and  gives  them  to  the  derk,  where 
before  entry  he  tells  the  clerk  to  hold  them, 
end  where  Uie  entry  derk  enters  them,  there  is 
a  mistake,  neglect,  or  omission  of  the  clerk, 
for  which  the  judgment  can  be  vacated.- Hart- 
ford V.  Stout.  172  P.  1168. 
«=3384  (Wash.)  Under  Rem.  Code  1916,  f 
468,  governing  procedure  for  vacation  of  Judg- 
ment, no  formal  pleadings  are  required,  and 
the  objection  of  the  party  opposing  vacation 
need  not  be  formal,  but  must  bepreserved  in 
the  record.— Hartford  v.  Stout,  112  P.  1168. 
<»=>3S8  (Wash.)  Under  Kern.  Code  1815,  %  468, 
notice  oi  proceeding  to  vacate  a  judgment  is 
unnecessary,  where  the  opposing  party  ap- 
pears voluntarily  and  makes  no  objection  on 
that  ground.— Hartford  T.  Stout,  172  P.  1168. 

X.  BQUITABU  RELIEF. 
(A)  Natare  of  Remedy  «ad  Oroanda. 

«=»407(5)  (Wash.)  In  view   of   Bern.  Code 
1915,  |§  303,  4&1,  allowing  modification  of  judg- . 
ment  tor  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  witnin  one  year  after  rendition 
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of  Jndgment,  remedy  ijf  party  complaininv  that 
a  judgment  entered  apon  adpolation  did  not 
conform  to  the  stipnlation  is,  after  one  year 
from  the  jndfrment,  exrlaslvely  hy  lolt  in  eqni- 
|y.-~State  Superior  Ooort  ot  Waahingtoo  for 
King  Coant7.  172  P.  336. 

^»4I9  (Cal.)  Affidavit  for  publication  of 
iiammoQa  nnder  Code  Civ.  Proc.  I  412,  on 
(H'ouud  that  defendant  could  not,  after  doe 
diligence,  be  found  within  atate,  aafficient 
to  auatain  order  for  pabHcation  when  attacked 
br  action  to  net  aside  judgment.— ClarUn  t. 
Morris.  172  P.  ftgl. 

^^439  (Okl.)  In  action  to  enjoin  collection  of 
judgment  and  to  have  damages  ascertained  and 
aet  off  against  the  Judgment  where  plaintiff 
under  Sev.  Lawb  1810,  f  4771.  bsd  withdrawn 
counterclaim  in  action  in  which  judgment  waa 
rendered,  he  tbereb;  waived  it  aud  conld  not 
make  it  the  basis  of  equitable  relief. — Kibby  v. 
Binion,  172  P.  1091. 

XSTL  MERGER  AlH)  BAR  OT  CAUSES 
OF  AOTZOir  AKD  DEFENSES. 
(A)  JndKuenta  Operative  mm  Bmr, 

«s>569  (Wash.)  llie  court  being  without  Ju- 
risdiction to  bear  a  motion  under  Rem.  Code 
1915,  Ifi  303,  4U4,  to  vacate  and  amend  a  'judg- 
ment, ita  judgment  denying  such  relief,  would 
not  bind  him  in  suit  on  the  merits  for  equitable 
relief  from  such  judgment— State  v.  Superior 
Court  of  Washington  for  King  County,  172  P. 
33ft 

«s»970(R)  (Cal.)  Diamiaaal  <m  pUintUTa  di- 
rection does  not  operate  as  a  bar  to  a  subse- 
quent aoit— Foster  t.  Branen,  172  P.  382. 

(B)  CaKses  of  Aetlon  and  DeCeaaea  Hers- 
edi  Daprad,  or  Coaeladcd. 

€=^584  (Wash.)  Where  suit  against  defendant 
and  surety  company  on  bond  given  to  stay  ex- 
ecution of  judgmeuc  waa  dismissed  with  preju- 
dice, though  surety  waa  released  from  liability 
to  pay  judgment,  defendant,  whose  liability  was 
not  traceable  to  bond,  but  existed  independent- 
ly, waa  not  releaaed.— Siegley  t.  Kelley,  172  P. 
208. 

^3>592  (Wash.)  A  party  who  set  off  a  daim 
against  an  asRignor  of  a  claim  against  him  in 
an  action  by  the  assignee  can  sue  the  assignor 
for  any  balance  diie  over  and  above  the  amount 
allowed  as  a  set-off.— The  Nut  House  v.  Pacific 
Oil  MUla.  172  P.  841. 

XXV.  001ICI.USIVEVES8  OF  ADJ1TDI. 
OATIOir. 

(A)  Jadameata  Coaelnalre  Im  Oaaeral. 

«=3634  (Okl.)  Matter  once  passed  to  final  judg- 
ment without  fraud  or  collusion,  in  a  court  of 
competent  jurisdiction,  becomes  res  judioata, 
and  aa  between  same  parties  or  their  privies 
cannot  be  reopened  or  subsequently  considered. 
—Comanche  Ice  &  Fael  Co.  T.  Binder  it  Hil- 
Icry,  172  P.  «29. 

€»634  (Wash.)  To  make  a  judEment  res  ju- 
dicata in  a  subsequent  action  there  must  be 
concurrence  of  subject-matter,  cause  of  ac- 
tion, persons  and  parties,  and  qaatity  of  per- 
aona.— Northern  Pac.  By.  Co.  t.  fsnohomiah 
County,  172  P.  878. 

(B)  Persona  Condnded, 

^3675(1)  (Wash.)  Defendant  who  was  privy 
though  not  formal  party  to  whole  of  course  of 
litigation  is  bound  by  decree  in  one  suit  ttfi- 
judging  property  waa  separate  property  of  an- 
other defendant,  married  woman.— Siegley  r. 
Kclley,  1T2  P.  203. 

^s>683  (Or.)  In  auit  by  attorney  against 
clienta  and  latters*  assignees  of  corporate  stock 
to  recover  for  services  and  to  enforce  a  lien  on 
the  stock,  the  clients  and  assignors  were  con- 
cluded by  the  decree,  being  in  privity  with  the 
paities  uiereto,  where  they  had  timely  notice  of 
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pendency  of  suit,  alfkea^  ihtj  faOed  to  make 

defense  therein.— Montana  Coal  &  Inm  Co.  t. 
Hoflklns.  172  P.  118. 

4=»702  (Wash.)  Decree  in  mandamoa  pro- 
ceeding by  mayor  of  dty  to  compel  county  tax 
assessor  to  extend  upon  county  tax  rolls  cer- 
tain city  levies  would  not  be  res  judicata  in 
action  by  taxpayer  againat  county  to  strike 
such  levy  from  tax  rolls. — Northern  Pac  Bv. 
Co.  V.  Snohomish  County,  172  P.  878. 
4=>707  (Or.)  One  not  a  party  to  suit  for  coo- 
Btmction  of  trust  deed  is  not  cotM^nded  by 
decree  therein. — Crown  Co.  v.  Cohn,  172  P. 
804. 

<0  Haltera  Concladed. 

«=>713(2)  (Wash.)  Where  plaintiff  brought 
action  to  enjoin  alleged  violation  ot  a  written 
agreement,  Uie  question  Iwing  aa  to  the  int^- 
tion  of  the  parties,  a  judgment  in  auch  acdon 
was  a  bar  to  a  subsequent  action  to  reform 
the  instrument  on  the  ground  of  mutual  mia- 
take. — Tacoma  Mill  Co.  v.  Northern  Pac.  By. 
Co..  172  P.  812. 

^713(3)  (Wash.)  Where  daim  represented 
by  duebiU  given  to  plaintiff  by  defendant,  man- 
aging director  of  a  lumber  company,  waa  in  a 
suit  between  plaintiff  and  lumber  company  dia- 
miaaed  and  held  to  be  defendant*!  obligatiMi. 
plaintiff  was  not  preduded  &om  coUeeting  tlie 
claim  from  defenoHDt  by^  a  court  order  enter' 
ed  by  consent  in  such  suit  settling  disputes  be- 
tween the  parties,  and  not  mentioning  anch 
claim.— Nebraska  Inv.  Co.  v.  Corlett  17J  P. 
851. 

^»720  (Okl.)  A  matter  directly  in  issue,  and 
determined  by  court  of  competent  jurisdiction, 
is  conclusive  as  to  the  parties  and  their  privies, 
and  cannot  be  rditigated  by  them  in  acntm  in 
same  court  or  in  court  of  concurrent  jurisdic- 
tion on  same  or  different  cause  of  action. — Co- 
manche lee  A  Fuel  Co.  r.  Binder  &  Hllleiy,  173 
P.  629. 

<&=9728  (Cal.)  Court's  finding  in  relation  to  im- 
material matter  will  not  control  parties  in  any 
subsequent  proceeding. — In  re  Lowe'a  Eistate, 
172  P.  583. 

€=>729  (Colo.)  Although  right  of  attorneys  to 
lien  was  in  issue  on  first  hearing  involving  dis- 
tribution of  trust  fund,  and  decree  rendered 
made  no  allowance  thereof,  where  decree  was 
opened  on  petition  of  interveners,  and  right  to 
assert  lien  expressly  reserved  in  amended  de- 
orpe.  interveners  cannot,  in  subsequent  pro- 
ceeding, be  hrard  to  say  that  right  to  lien  is 
barred  by  statute  of  state  where  estate  of  de- 
ceased beneficiary  is  under  administration. — 
Art  Institute  of  Chicago  v.  Denison,  172  P.  6. 
«=>735  (Okl.)  A  judgment  for  full  amount  of 
principal  and  interest  contracted  for  in  a  usuri- 
ous transaction  is  not  res  adjudicate  as  to  an 
action  brought  afterwards  to  recover  twice 
tbe  usurious  interest  paid  in  aatiafactiott  of 
such  judgment— Bean  t.  Bumrill,  172  P.  452. 

XXn.  PIiEADZVO  AKD  EVWIWOE  OF 
JtrnGMENT  AS  ESTOPPEL  OR 
DEFEKSE. 

«=»948(1)  (Okl.)  Where  a  former  adjudication 
is  relied  on  as  a  defense,  it  should  be  nude  to 
appear  by  the  pleadiugs.---James  MeCord  Co.  v. 
Johnson  Grocery  Co.,  172  P.  438. 
®=»949(2)' (Kan.)  In  an  action  to  enjoin  the 
taxation,  as  personal  property,  of  the  gran- 
tor's right  under  his  deed  to  receive  an  an- 
oiial  payment  from  grantee,  prior  adjudication 
iigiiinst  its  taxability  held  suffidently  pleaded. 
--I'hUlips  v.  Springer,  172  P.  1017. 
®=>955  (Or.)  In  action  against  dients,  hus- 
band and  wife,  and  their  assignees  of  corporate 
jtock  to  foreclose  attorney's  lien  on  stock,  evi- 
dence of  another  attorney  that  fae  notified  the 
huHbaud  by  telegram  of  the  pendency  of  the 
suit  and  took  the  wife's  deposition  for  ase 
therein  ftcM  to  warrant  finding  that  both  bus- 
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band  and  wife  had  notice  of  pendency  of  sott; 
8o  as  to  be  bound  by  decree  therein  against  aa- 
signees.— Montana  Goal  A  Iron  Co.  t.  Boakina, 

172  P.  U8. 

«=a95e(l)  (OU.)  Where  a  former  adjn^ea- 
tion  }b  reUed  on  as  a  defense,  it  should  be  made 

to  appear  by  the  verdict  and  findings  or  padg- 
meDt  that  the  issues  involved  are  res  jndicata. 
— Jamea  McCord  Co.  v.  Johnson  Grocery  Co., 
172  P.  438. 

JUDICIAL  NOTICE. 

See  Criminal  Law.  «=9304;  Evidence,  ®=»14- 
44. 

JUDICIAL  POWER. 

See  Conatitntional  Law,  «=»52,  TO-SOi, 

JUDICIAL  SALES. 

See  Bxecution,  ^=>256:  Executors  and  Admin- 
iatmtors,  4=>349;  Mortgages,  «=»504-^.  . 

JURISDICTION. 

See  Appeal  and  Error,  4s>185,  498:  Gonrts; 
Criminal  Law,  ^»00,  207.  1018.  1019 ;  Forci- 
ble Entry  and  Detainer ;  Habeaa  Corpus, 
44;  Highways,  «=>2d;  Indians,  «=»2a 

JURY. 

See  Criminal  Law.  «si741.  761,  1144,  11661^ ; 
New  Trial.  i&=351. 

n.  BIGHT  TO  TRIAI.  BY  JUBT. 

4=>I0  (CaL)  Constitutional  pronsions  guar- 
anteeing the  right  to  a  trial  by  jory  establish 
the  right  to  a  trial  as  known  at  common  law. 

—Ex  parte  Mana.  172  P.  986. 

«=>3I(11>  (Colo.)  To  restrain  a  storekeeper 
and  assayer  from  carrying  on  the  business  of 
parcbasiug  from  plaintUf's  employes  ore  stolen 
from  plaintiff's  mine,  such  act,  constituting  a 
felony,  would  deny  defendant  toe  right  to  trial 
by  jury.— Heber  T.  Portland  Gold  Mining  Co., 
172  P.  12. 

m.  QUAUFIOATIOlfB  OF  JUBOB8 
AMD  EZEMPTXOH8. 

(Cal.)  The  gnaliScationB  of  the  jury  la 
a  matter  subject  to  legislative  control,  and, 
even  though  prescribed  qualifications  may  differ 
from  those  at  common  law,  the  legislation  is 
valid.— Ex  parte  Mana,  172  P.  980. 

In  view  of  Const  TJ.  S.  Amend.  14,  Const. 
Cal.  art.  1,  $  7.  art.  20,  }  18.  and  article  2,  fi  1, 
as  amended  October  10,  1911,  hcid,  that  Leg- 
islature was  justified  in  considering  matter  of 
■ex  as  a  question  of  qualification,  and  in  per^ 
mitting  women  to  serve  as  jurors.— Id. 

V.  GOMPETENCT  OF  J1TBORS,  OHAI.. 
I.EKGES.  AMD  OBJECTIONS. 

«ss»l31(18)  (Utah)  A  juror  who  on  his  voir 
dire  stated  that,  if  defendant  could  prove  his 
innocence,  it  was  his  duty  to  do  so,  held  to  have 
qniUified  himself  by  subseqaent  answers  that 
he  would  follow  inatmctioBB  of  court,  etCr— 
SUte  T.  De  Weese,  172  P.  290. 

«»I36(9)  (Utah),  Under  Comp.  Laws  1907,  i 
^73,  where  one  juror  died  after  a  substantial 
part  of  state's  evidence  had  been  introduced, 
and  attorneys  stipulated  tlut  new  juror  be 
sworn,  defendant,  who  had  exhausted  his  per- 
emptory challenge  when  the  situation  arose, 
would  not  be  entitled  to  additional  peremptory 
challenges.— State  v.  De  Weese,  172  P. 


JUSTICES  OF  THE  PEACE. 

See  Criminal 'Law,  «g=90,  1174. 

hl  civie  jubisdiotion  and  au- 

THOBITT. 

^»3I  (N.M.)  JurisdictioQ  of  justice  of  peace 
is  inferior,  special,  and  limited  by  statute  to 
specific  territorial  boundaries  established  by  law 
and  to  ST)ecific  subject-matters.— Tietjen  v.  Mc- 
Coy, m  P.  1144. 

«=»58(1)  (N.M.)  Under  Code  1915,  8  3231^  ju- 
risdiction of  justice  of  peace  must  amrmaavely 
appear  from  record.— Tietjen  v.  McCoy,  172  P. 
1144. 

«=»58(5)  (N.M.)  Where,  in  forcible  entry  and 
detainer,  there  is  no  qualified  justice  of  pre- 
cinct in  which  property  is  situated,  such  tact 
must  affirmatively  appear  from  record,  and 
should  be  incorporated  in  complaint  that  juris- 
diction of  Justice  in  adjoining  precinct  may  fully 
appear.— Tietjen  v.  McCoy,  172  P.  1144. 
«=>59  (N.M.)  Under  Code  1915,  §  3231,  juris- 
diction of  justice  of  peace  cannot  be  presumed. 
-Tietjen  v.  McCoy,  172  P.  1144. 

IV.  pbocedttbe  in  crvHi  cases. 

®=>84(1)  (Utah)  A  defendant  sued  in  r«)levin 
before  a  justice  of  the  peace  who  had  filed  a 
special  demurrer  sabmittiuK  jurisdiction  ot 
court  cannot,  after  adverse  determination  with 
time  givui  to  answn*,  challenge  jurisdiction  <^ 
justice  by  application  to  district  court  for  cer- 
tiorari.—State  V.  West  Pub.  Co.,  172  P.  67& 
4^91(8)  (Utah)  Where  a  complaint  in  replevin 
before  a  justice  of  the  peace  was  verified  June 
6th,  and  not  filed  until  June  12th,  the  court  was 
not  thereby  prevented  from  acquiring  jurisdic- 
tion by  reason  of  the  complaint  not  alleging  a 

g resent  ownership  of  tbe  goods,  aa  required  by 
omp.  Laws  1907,  |  304&— State  v.  West  Pub. 
Co..  172  P.  678. 

^>92  (Okl.)  A  defendant  in  the  justice  court 
without  filing  pleadings  may  prove  any  defense 
he  may  have  to  plaintiff's  claim.— St  Louis  St 
S.  F.  R.  Co.  V.  Whitcfield,  172  P.  637. 
€=3l35(4)  (Cal.)  Where  superior  court  bad  ju- 
risdiction of  appeal  from  justice's  judgmait, 
and  had  power  to  dismiss, it  and  m^e  neces- 
sary orders  to  dispose  of  it  on  ground  it  had 
not  been  perfected,  its  judgment,  dismissing  ap- 
peal, is  conclusive,  in  action  to  enjoin  enforce- 
ment of  justice's  judgmeaL—Rusbton  v.  Keeve, 
172  P.  608. 

V.  BEVIEW  OF  PBOCEEDUrOS. 
(A)  Appeal  mnA  Krrar. 

«=>I39  (Okl.)  In  view  of  Rev.  Laws  1910,  f 
5456,  the  two  methods  to  review  judgment  <h 
justice  of  peace  court  are  by  appeal  to  county, 
superior,  or  district  court  to  be  tried  de  novo, 
and  by  review  upon  questions  of  law  upon  bill 
of  exceptions  and  petition  in  error. — Chicago, 
R.  I.  &  P.  Ry.  V.  Locke,  172  P.  52. 
«s>l4l(l)  (Nev.)  District  court  has  final  ap- 
pellate jurisdiction  over  justice  court,  so  that 
where  defendant  after  adverse  judgment  in 
justice's  court,  brought  certiorari  to  district 
court,  which  dismissed  writ.  Supreme  Court 
had  no  jurisdiction  over  appeal  under  title  of 
cause  followed  in  justice's  court;  different  ti- 
tle having  been  used  in  district  court. — Mazade 

V.  .Tustice's  Court  of  Goldfield  Tp.,  Esmeralda 
County,  172  P.  378. 

«=9r45(l)  (Okl.)  Review  of  judgment  of  jus- 
tice of  peace  court  by  county,  superior,  or  dis- 
trict court,  upon  questions  of  law,  may  be  pre- 
sented by  bill  of  exceptions  and  ^petition  in 
error,  refrardless  of  amount  of  such  judgment.— 
Chicago,  R.  I.  ft  P.  Ry.  t.  Locke,  172  P.  62. 
«=>I62(1)  (Cal.)  Where  appeal  is  Uken  from 
justice's  judgment  to  superior  court  on  ques- 
tions of  law  alone,  and  no  stay  bond  is  filed,  it 
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is  competent  for  justice,  even  before  disposal  of 
appeal,  to  enforce  judgment  by  execution. — 
Ruahton  v.  Reeve,  172  P.  608. 
^=>(74(4)  (Okl.)  On  appeal  from  justice  court 
to  county  cour^  where  oo  answer  to  pleadings 
has  been  Sled  in  justice  court,  defendant  may 
prove  any  defense  he  may  have  to  plaintiff's 
claim.— St.  Louis  &  S-  F.  R.  Oo.  v.  WhiteSeld, 
172  P.  637. 

^sal  74(13)  (Okl.)  Defendant,  filing  no  answer 
in  justice  court,  was  entitled  to  make  any  de- 
fense in  county  court  without  answer,  and 
might  show  that  interstate  shipment  of  live 
stock  for  which  plaintiff  claimed  damages  mov- 
ed under  a  special  contract,  limiting  defend- 
ant's liability.— St  Louii  &  S.  V.  K.  Oo.  v. 
WhiteSeld.  172  P.  637. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide.  ^105-116. 

JUSTIFICATION. 

See  Homldde,  «=>161 ;  Libel  and  Slander, 
64. 

KNOWLEDGE. 

See  Notice. 

LACHES. 

See  Clorporations.  «=»426;  WUla,  «S925B. 

LANDLORD  AND  TENANT. 

See  Fixtures,  ^=>1S. 

X.  OBEATZON  AND  EXISTENCE  OF 
THE  BELATION. 

«=>5(1)  (Wash.)  Contract  to  furnish  form  and 
to  provide  everything  necessary  to  its  opera- 
tion and  to  pay  plaintiff  for  hia  labor  one- 
tbird  of  the  crops,  increase  of  live  stock,  etc., 
created  the  reladon  of  mastec  and  servant,  and 
not  that  of  landlord  and  tenant,  or  landlord 
and  cropper.— Bookhovt  t.  Vulch,  1T2  P.  T40. 

HI.  iaun>I.OBD*8  TITI.E  AND  BE- 
'VEB8ION. 
(A)  RIkMm  and  Fowera  of  lisndlord. 

«=»57(2)  (Ca].App.)  Where  landlord  entered 
into  contract  whereby  a  creditor  was  to  collect 
the  rent  from  a  tenant  and  apply  a  certain 
amount  on  the  indebtedness  each  month,  evi- 
dence held  insufficient  to  show  that  landlord 
interfered  with  collection  of  auch  rent.— Dodge 
V.  Avery,  172  P.  759. 

Vn.  FBEMISES  AND  ENJOYMENT 
AND  USE  THEBEOF. 

<0)    Rvpntrs,    Inanranee,    and  ImproTe- 
xnenta. 

^>I58  rColo.)  Where  a  lease  provided  that 
lessor  was  to  make  certain  improvements  and 
repairs,  but  did  not  specify  time  In  which  such 
work  was  to  be  done,  the  completion  of  such 
work  was  not  a  condition  precedent  to  the  vest- 
ing of  the  leasehold  estate.— Trimble  t.  Col- 
lins. 172  P.  421. 

Where  lessor  agreed  to  make  certain  Im- 
provements and  repairs,  but  lease  did  not  speci- 
fy when  they  were  to  be  made,  be  has  a  rea- 
sonable time  in  which  to  do  the  work.- Id. 

(F>  BlTl«ttoa. 

«=3lB0(4)  (Wash.)  Where  plaintiff  was  operat- 
ing plant  of  a  corporation  at  sufferance,  there 
could  be  no  recovery  for  loss  of  profits  due 
to  ouster.—CIark  r.  Groger,  172  P.  1164. 

TXn.  BENT  AND  ADVANCES. 

«s>23l^  (CaLApp.)  Is  assicnee'a  action  for 
delinquent  rent,  evidence        to  inpport  find- 
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ing  tbat  rent  had  been  asslKned  to  plaintiff.— 
Duncan  v.  Tom  Poste.  Inc.  172  P.  163. 
®=323l(8)  (CaLApp.)  In  aetlcm  against  as- 
signee of  a  lease  woich  bad  assigned  it  to  an- 
other person  who  did  not  pay  his  rent,  evi- 
dence held  sufficient  to  sustain  finding  that  de- 
fendant was  an  assignee  of  the  lease  for  v^lne, 
and  was  not  a  mere  reorganization  of  the  orig- 
inal lessee  corporation.— S.  C.  Smith  Estate  t. 
J.  M.  Dnnn  Auto  Co.,  172  P.  415. 
<e=3233(2)  (Colo.)  In  an  action  for  rent  under 
a  leaee  providing  for  repairs,  but  not  indicating 
the  time  for  making  them,  whether  such  repairs 
were  made  within  a  reasonable  time  is  a  ques- 
tion for  the  jury.— Trimble  v.  Collins.  172  P. 
421. 

IX.  BE.ENTBT  AND  BECOTEBT  OF 
FOSBES8ION  BY  X.AHDI.OBD. 

«s>29l(ll)  (Wash.)  Under  Rem.  Code  1915,  i 
813,  providing  that  tenants  of  agricultural  lands 
holding  over  more  than  60  days  after  expira- 
tion of  term  without  demand  or  notice  to  quit, 
may  hold  over  for  another  year,  an  oral  notice 
'before  the  termination  of  toe  lease  is  sufficient 
to  support  an  unlawful  detainder  action.— 
Smeltser  t.  Webb.  172  P.  760. 

LANDS. 

See  Indians,  «=»15;  Public  Lands. 

LANGUAGE. 

See  Contracts,  «s»147,  1S2;  Obscenity.  «»4; 
WiUa,«=»m 

URCENY. 

See  Embexdement;  False  Pretenses;  Receir- 
iog  HuHmi  Ooods. 

U,  PBOBECimON  AND  pmruH- 
MENT. 

(A)  Indlfstmeat  aad  I»fonAatloa. 

«=928(1)  (Okl.Cr.App.)  Information  alleging 
unlawful,  felonious  taking  and  asportation  of 
live  stock  without  owner  s  consent,  and  with 
felonioQS  intent  to  deprive  owner  thereof,  and 
to  convert  it  to  taker's  use,  contained  all  essen- 
tial elements  of  the  crime.— Dunn  t.  State,  173 
P.  403. 

LAST  CLEAR  CHANCE. 

See  Negligence,  «=983;    BaQroads,  «3e»83^ 
390 ;  Street  Railroads,  ^103. 

LATENT  AMBIGUITY. 

See  Evidence,  4=:»4Ki. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  «=»1097. 

LEASE. 

See  Landlord  and  Tenant,  €=s>57;  Mines  ud 
Minerals,  ®=»56-79;  Trusts,  ^>206. 

LEGACIES. 

See  Wills,  «s>714,  77  3. 

LEGISLATURE 

See  Constitutional  Law,  ^t52,  62,  70. 

LEGITIMACY. 

See  Bastards,  ^12. 

LETTERS. 

See  Criminal  Law,  4=s>483. 

LEWDNESS. 

See  Obsranitj,  •a»U;  PioatttatloB. 
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LIBEL  AND  SUNDER. 

I.  WOBD8  AHD  ACTS  AOTIOyABM, 
AHD  lilABXUTr  THEBEFOB. 

^s»4  (Wash.)  Though  malice  Ib  gist  of  crimi- 
nal charge  of  libel,  it  is  not  ordinarily  essential 
element  in  civil  action  for  slander  or  libel. — 
Ecuyer  v.  New  York  Life  Ins.  Co.,  172  P.  359. 

^=96(4)  (Okl.)  A  teacher's  entry  in  a  school 
register,  ke^t  under  Her.  Laws  1910,  |  7828, 
that  a  certain  pupil  was  mined  by  tobacco  and 
whisky,  is  defamatory.— Dawkins  v.  BilUugsley, 
172  P.  69. 

4&=9l0(6)  (Wash.)  Charges  of  embezzlement 
and  carchtsi^uess,  made  by  agents  of  life  insur- 
ance company  against  its  cash  clerk,  held  slan- 
dorous  per  se,  unless  true  or  privilMed. — Ecu- 
yer V.  New  York  Life  Ins.  Co.,  172  P.  8B9. 

n.  PBrvix.EaED  commpwicatiows, 

ABTD  MAUCE  THEREIN. 

®=s>4l  (Okl.)  A  teacher's  entry  in  a  school  reg- 
ister that  a  pupil  was  mined  by  tobacco  and 
whisky  is  not  a  privileged  communication,  with- 
in Rev.  Laws  1910,  S  4958.— Dawkina  v.  Bil- 
lingsley,  172  P.  69. 

<^4I  (Wash.)  Where  alleged  slanderous  com- 
municatiDn  is  prompted  by  duty  to  public  or 
third  person,  or  la  made  in  good  faith  and  with- 
out malice,  touching  matter  In  which  party 
making  it  has  interest,  to  another  having  a 
corresponding  interest,  It  is  qualifiedly  priv 
ileged.— Ecuyer  v.  New  York  life  Ins.  Co..  172 
P.  309. 

^=944(3)  (Wash.)  CommuuicBtiona  touching 
minor's  conduct,  made  to  or  in  presence  of  par- 
ent, are  qualifiedly  privileged,  if  made  in  good 
faith,  particularly  if  interview  was  sought  by 
parent,  which  is  also  rule,  if  child,  though  adult, 
ia  female  living  with  parents,  otherwise,  commu- 
nication, unless  invited  or  acquiesced  in,  is  not 
privilGRed,  when  made  to  parent.— Ecuyer  t. 
New  York  Life  Ins.  Co.,  172  P.  359. 

®=>45(2)  (Wash.)  Communication  to  business 
manager  of  one  life  insurance  company  by 
cashier  of  another,  in  response  to  inquiry  re- 
garding former  clerk  of  cashier's  company,  who 
had  applied  to  business  manager's  company  for 
emplm-ment,  giving  cashier  as  reference,  heH 
qualinedly  pnTileged.— Ecuyer  v.  New  York 
Life  Ins.  Co.,  172  P.  359. 

^»47  (Wash.)  Where  interview  in  presence 
of  others  was  invited  or  even  reluctanUy  con- 
sented to  by  person  claimed  to  have  been  de- 
famed, occasion  was  qualifiedly  privileged, 
whether  such  persons  were  strangers  or  kin- 
dred.—Ecuyer  V.  New  York  Life  bM.  Co.,  172 

P.  .m 

^»5I(1)  (Wash.)  To  recover  for  lihel  or 
slander  in  case  of  qualified  privilege,  actual 
malice  must  be  present— Ecnyer  v.  New  York 
Life  Ins.  Co.,  172  P.  359. 

<S=»5I(4)  (Wash.)  Where  agents  of  one  life 
insurance  company,  when  they  received  in- 
<iuiry  from  agent  of  another  as  to  conduct  of 
former  employ^,  who  bad  applied  to  other  com- 
pany for  employment,  stated  truthfully  that  he 
had  been  at  least  careless  in  keeping  his  cash, 
they  did  not  exceed  qualified  privilege  of  com- 
munication.—Ecuyer  T.  New  York  Life  Ins.  Co.. 
172  P.  369. 

m.  JUSTIFIOATIOH  AHD  MITZGA^ 
TION. 

«=3>54  (Wash.)  Truth  is  complete  defense  to 
civil  action  for  libel  or  slander.— Ecuyer  v.  New 
York  Life  Ins.  Co.,  172  P.  359. 


XV.  ACTIONS. 

(A)  RIvht  of  Action  ud  Defeii«e». 

^»69  (Okl.)  To  recover  for  libel  under  Rev. 
Laws  1910,  8  4959,  it  is  sufficient  for  plaintiff 
to  establish  defamatory  matter,  that  it  was 
published  of  plaintiff,  and  general  or  special 
damages.— Dawkins  v.  Billiugsley,  172  P.  69. 
9=371  (Okl.)  In  an  action  for  libel  under  Rev. 
Laws  1910,  §  4959,  defendant  may  either  dia- 
prove  the  charges  made,  establish  their  truth, 
or  show  that  they  are  privileged.— Dawkina  t. 
Billingsley,  172  P.  69. 

(O  ESvldanoe. 
9=>I0I  (4)  (Wash.)  The  burden  of  proving  ac- 
tual malice  to  overcome  qualified  privilege  is 
on  plalntifiE.— Ecuyer  v.  New  York  Life  Ina.  Co., 
172  P.  859. 

^=3lOI(6)  (Wash.)  In  action  for  slander,  bur- 
den to  prove  truth  of  defamatory  words  is  on 
defendant.— Ecuyer  t.  New  York  Life  Ins.  Co., 
172  P.  359. 

(E)  Trial,  Jvdvmemt,  and  Review. 

«=»I23(D  (Okl.)  In  an  action  for  libel  under 
Rev.  Laws  1910,  §  4959,  evidence  helA  to  re- 
quire submission  of  case  to  jury.— Dawkins  v. 
Billingsley,  172  P.  69. 

®=>  123(7)  (Wash.)  In  action  for  slanderj  de- 
fense or  truth,  as  in  other  cases  where  judg- 
ment of  nonsuit  is  ashed,  may  be  eatablished  by 

Elaintiff*s  own  evidence. — Ecuyer  t.  New  York 
life  Ins.  Co..  172  P.  359. 
In  action  for  slander  against  life  insurance 
company  by  its  cash  clerk,  charged  by  com- 
pany's auditor  in  presence  of  his  father  with 
stealing  money  collected  by  him  in  payment  of 
premiums,  whether  company  had  made  out  its 
defense  of  truth  held  for  jury. — Id. 
®s>l23(8)  (Wash.)  Where  it  is  not  disputed 
slanderous  words  were  uttered,  question  wneth- 
er  occasion  was  privileged  is  for  court;  wheth- 
er good  faith  existed  in  statement,  or  whether 
it  was  malidous,  ta  nsuellr  question  of  fact  for 
jury,  from  language  and  dreumstances. — Ecu- 
yer V.  New  York  Life  Ins.  Co.,  172  P.  369. 

In  action  by  life  insurance  company's  cash 
derk,  25  years  old  and  living  with  his  father, 
against  company,  for  slander  In  charging  him, 
through  ita  auditor,  in  presence  of  hfe  rather, 
with  stealing  premium  receipts,  question  of 
privilege  held  for  court. — Id. 

In  action  for  slander  against  life  insurance 
comjiany  by  cash  clerk,  quesUon  of  company*a 
malicious  excess  of  privilege  in  charging  clerk, 
in  presence  of  father,  through  its  auditor,  with 
larceny  of  cash  received  In  payment  of  pre- 
miums, was  for  jury. — Id. 

LICENSES. 

See  Constitational  Law,  4e»80;  EMdmce,  «S3 

68. 

I.  FOB  OCCUPATIONS  AND  PRIVI- 
LEGES. 

^:>7(6)  (Cal.App.)  Provisions  of  city  ordinance 
for  liceuHng  certain  businesses,  imposing  fee  of 
$60  a  year  on  every  person  seUing  certain  arti- 
cles, but  excepting  persona  having  regularly  K* 
cenaed  places  of  business  in  city,  were  v<nd.-^ 
Ex  parte  Hart,  172  P.  810. 
«=»I4(2)  (Wash.)  Undertaker  who  used  auto- 
mobile for  nlre  in  carrying  families  and  friends 
from  residences  to  cemeteries  and  return  while 
conducting  funerals  was  engaged  in  "occupa- 
tion of  carrying  passengers  for  hire"  within  or- 
dinance of  city  of  Spokane  levying  licenae  fe« 
of  Mi  per  year  for  every  vehicle  eo  nsed.— Cily 
of  Spokane  v.  Knight.  172  P.  82:i. 
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LIENS. 

.S«e  Attorner  and  Client,  A»182;  Baflment; 
Chattel  Hortfages,  «=>136-147;  Logi  and 
Logging;  Mechaoics*  Liena;  Manici[KU  Cor- 
pora tiona,  «=»373 ;  Pledges. 

LIFE  ESTATES. 

See  Dower. 

4=»f6  (Or.)  Under  will  devising  all  of  estate 
to  the  wife,  providing  that  on  her  death  one 
half  shoald  go  to  her  relatives  and  half  to  the 
relatives  of  the  testator,  the  wife  waa  a  life 
tenant,  and  under  no  obligation  to  pay  off  the 
principal  of  a  mortgage,  even  to  prevent  fore- 
closure Bale.— Tyler  v.  Bier,  172  P.  112. 

When  a  life  tenant  pays  an  incambrance  with 
her  money  she  may  call  on  the  remaindermen 
for  contribution,  and  baa  a  Hen  on  the  property 
for  the  amoant  of  the  prindpal,  but  she  must 
personally  pay  the  Intereat,  at  leaat  to  Uie  ex- 
tent of  the  income  or  rental  value  of  the  prop- 
erty.—Id. 

Where  a  life  tenant  paid  the  principal  of  a 
mortgage  out  of  her  individual  estate,  the  re- 
maindermen should  not  be  required  to  pay  in- 
tereat on  the  mortgage,  since  the  payment  of 
intareit  tended  to  reduce  their  estate.— Id. 

LIFE  INSURANCE. 

Sea  Inioruce,  igssSSD,  666,  66& 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Equity,  ^=>87. 

I.  STATUTES  OF  UMITATIOH. 

(B)  Umltstfoaa  Apvlloaltl*  to  Pmrticvlar 

Aetlona. 

«s>l6  (Wash.)  Rem.  Code  1916,  f|  165-157, 
159,  165.  and  other  provisions  limiting  period 
within  which  actions  shall  be  prosecuted,  are 
intended  to  cover  every  form  of  action  main- 
tainable either  in  law  or  equity,  in  view  of  sec- 
tion 16S.— Uotchhin  UcNanght-OolUna  Im- 
provement Co..  172  P.  S64. 
4=019(1)  (Old.)  Where  primary  purpose  of  ac- 
tion was  to  recover  posseasion  of  land,  though 
cancellation  of  deed  wag  asked,  the  15-year 
statute  of  limitationa  found  In  Rev.  Laws  1910, 
i  4656,  aubd.  4,  appUea.-Gampbell  t.  Dick.  1T2 
P.  783. 

«=332(1)  (Wash.)  Within  the  statute  of  limita- 
tions, a  riparian  right  to  continue  to  take  the 
flow  of  water  lawfully  appropriated  is  a  valua* 
ble  DroperCy  right  that  la  so  t&r  incident  to 
the  land  as  to  become  a  part  of  the  estate 
therein.— Domrese  t.  Oity  of  Roslyn,  172  P. 
248. 

H.  COMPUTATION  OF  PERIOD  OF 
XJMITATIOII. 

(A)  Aeersal  o(  RlBht  of  Aetion  or  De« 
fenae. 

<S=>46(5)  (Kan.)  Where  a  landowner  who  had 
agreed  to  leave  one-half  of  his  farm  to  his 
son  in  consideration  of  services  of  the  son  sold 
land,  son's  right  of  action  then  accrued,  and 
limitations  began  to  run.— Engelbrecht  v.  Her- 
rington,  172  P,  715. 

^»55(1)  (Wash.)  Action  for  tort  accrues 
when  wrong  la  committed.— Rockwell  t.  Day, 
172  P.  764v 

«s»55(4)  (Wash.)  General  rule  is  that  statute 
of  limitations,  in  case  of  seduction,  runs  from 
time  of  seduction  where  action  is  maintained 
by  woman  on  her  own  bebaU.— Rockwell  T. 
Day.  172  P.  754. 

Where  plaintiff,  after  seduction,  broke  off 
her  relations  with  defendant,  but  thereafter 
returned  to  him  voluntarily  and  undor  no  new 
promise,  ahe  was  bound  to  bring  her  notion 
within  umt  years  after  hu  Tolontary  return. 
— Id. 
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<S=56(2)  (Kan.)  A  guarantor  who  has  become 
such  at  the  request  of  the  principal  has  thr 
benefit  of  an  implied  promise  of  indemnitr,  and 
a  new  and  independent  cause  of  action  arisen 
thereon  whenever  he  is  compelled  to  make  a 
payment,  irrespective  of  the  time  of  maturity  of 
original  debt— Jjcslie  v.  Compton,  172  P-  lUlii 
<8=»58(1)  (OkL)  That  a  cause  of  action  is 
created  by  statute  and  did  not  exist  at  cma- 
mon  law  does  not  necessarily  prevent  the  Umi- 
tation  as  to  time  within  which  same  may  be 
brought  from  being  subject  to  tolling  provi- 
sions of  statute,— Bean  v.  Bumrill.  172  P.  4.>i 
«E=»58(2)  (Or.)  Under  L.  O.  L.  SI  6,  7,  where 
sheriff,  by  virUie  of  execution,  levied  on  pn^t- 
erty  of  stranger  to  writ,  rendering  his  aurecy 
liable  to  such  stranger  pursuant  to  section  348. 
latter  was  bound  to  bring  her  action  against 
sheriff  and  surety  witiiin  three  years;  the  olz- 
year  statute  as  to  liabilities  created  by  statute 
not  applying.— Bnrnes  v.  Massacbusetts  Bond- 
ing &  Ins.  Co..  172  P.  95. 

«=35g(2>  (Okl.)  Const,  art.  14,  f  3.  and  Rev. 
Laws  1010,  U  1005.  4660.  intended  that  limi- 
tation prescribed  within  which  action  to  re- 
cover twice  the  usurious  interest  paid  must  b^ 
brought  be  subject  to  same  tolling  provisions 
of  statute  applying  to  other  actions  for  debt. 
—Bean  t.  RumriU.  172  P.  452. 

Conat  art  14,  g  3,  and  Rev.  Iaws  IfllO.  I 
1005,  providing  that  action  for  twice  the 
amount  of  interest  paid  on  a  usurious  con- 
tract may  be  brought  within  two  years  from 
maturity  of  uaurioua  contract,  means  after 
payment  and  discharge  of  such  contract  or 
from  the  last  payment  of  intereat  thereon.— Id. 

(B)  PeF<opm«nce  of  CondltlOM,  D«maod. 
mod  Notice. 

^=>66(9)  (Or.)  Statute  of  limitationa  does  not 
begin  to  run  against  claim  of  depositor  in  bank 
till  his  demand  has  been  refuaed.— Haines  v. 
First  Nat.  Bank,  172  P.  £505. 
€=»66(15)  (Cal.App.)  Under  two-year  statute 
of  limitations.  Code  Civ.  Proc.  I  339,  where 
money  was  paid  to  corporation  for  stock,  de- 
mand and  auit  within  two  years  and  two 
months  for  return  of  money  was  in  time, 
where  purchaser  was  lulled  into  belief  that  he 
was  going  to  get  stock.— Fergus  v.  Venice  Iut. 
Co.,  172  P.  396. 

(C)  Personal  Disablllfles  and  PrlTlleice*. 

^72(1)  (Okl.)  Under  statute  of  limitations, 
excepting  persons  under  disabilities,  but  not 
BpecificaUy  excepting  Infants,  they  are  within 
saving  clause,  though  an  infant  has  a  guardian 
who  might  maintain  an  action  in  hia  own  name, 
where  right  of  action  Is  in  infant. — ^Binton  v. 
Trout,  172  P.  450. 

(B)  Absence,  Moa  reside  nee,  and  Coneenl- 
ment  of  Person  or  Propcrtr. 

«»87(1)  (Okl.)  Rev..  Laws  1910.  {  4660.  toU- 
ing  the  statute  of  limitation  on  account  of  ab> 
seiice  from  state,  applies  to  an  action  to  re- 
cover twice  the  amount  of  interest  paid  on 
usurious  contract.— Bean  v.  RumriU,  172  P. 
452. 

<S=»87(3)  (Okl)  A  statute  of  Umitationa  does 
not  run  in  favor  of  a  nonresident  until  sum- 
mons can  be  served  within  state  and  a  valid 
peraonal  Judgment  had  whldi  can  b«  enfbreed 
as  provided  by  law.— Bean  v.  Rumrfll,  172  P. 
452. 

(F)  Isnornnoe,  Mistake.  Tmsti  Prand.  and 
Gonoealmoat  of  Caaae  oC  Ae4lo»> 

«ss»|0O(lin  (OkL)  Where  on  exchange  of  prop- 
erty the  deed  to  plaintiff  expressly  provided 
for  assumption  of  mortgage,  in  suit  to  set  aside 
mortgage  as  being  placed  on  property  to  de- 
fraud plaintiff,  he  will  be  deemed  to  nave  no- 
tice of  fraud  within  two-year  atatote  of  Umiu- 
tiona  when  he  accepted  deed;  thare  being  no 
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i^owinf  of  flUteracr.— Ostran  t.  Bond,  172  P. 

«=>l02(e)  (CaL)  Code  Civ.  Proc.  S  338,  Bubd. 
3,  giving  three  years  for  action  to  recover  chat- 
tels, began  to  run,  at  least  on  death,  without 
SOD,  of  defendant's  father,  who,  having  been 
given  pictures  to  go  to  plaintiff,  if  he  died  with- 
out son,  gave  them  in  his  lifetime  to  defendant, 
bis  daughter.— Benoist  v.  Benoist,  172  P.  1109. 
«»I03(2)  (Cal.)  Rule  requiring  repudiation  of 
trust  to  set  statute  running  against  action 
against  trustee  applies  only  to  express  trusti  and 
not  to  involuDtary  trust  raised  by  operation  of 
law.— Benoist  t.  Benoist,  172  P. 

(O)  PeadeHer  of  J^mmM  PvooeetflnvSf  tn- 
JvKotloK.  Star*  or  Wav. 

^»M0-  (Wash.)  Bankruptcy  proceedings  do 
not  toll  the  statute  of  limitations  under  Rem. 
Code  1915,  S  172,  providing  that  when  com- 
mencement of  action  is  stayed  by  iojiuiction 
or  statutory  prohibition,  time  of  continuance 
of  such  injunction  or  prohibition  shall  not  be 
part  of  time  limited  for  bringing  of  action. — 
MoDemmott  t.  Tolt  Land  Co..  172  P.  207. 

(H)  Commaaoemsnt   of   Aettoa  Otbor 

Proeeedlnv* 

<S=»I27(4)  (Kan.)  Where  breaches  of  building 
rantract  constituted  only  a  single  cause  of  ac- 
tion, an  amendment  to  petition  more  than  five 
years  after  completion  of  work  setting  up  addi- 
tional items  furnished  under  contract  was  not 
barred  by  statute  of  limltntionB. — Lantry  Con- 
tracting Co.  T.  Atchison,  T.  &  S.  F.  Ry.  Co., 
172  P.  627. 

®=>I27(16)  (Kan.)  Amendment  to  connt  of  pe- 
tition in  action  for  malicious  prosecntion  to 
allege  defendants'  false  testimony  resulting 
in  a  -conviction  brought  in  a  new  cause  of  ac- 
tion, and,  when  filed  more  than  one  year  after 
cause  of  action  accrued,  it  was  barred  by  Code 
Cir.  Proc.  J  17,  subd.  4  (Oen.  8t.  191S,  f  6907. 
Bubd.  4).— Smith  t.  Parman.  172  P.  SS. 
^130(10)  (TItah)  Where  plaintifPs  first  cause 
of  action  for  false  imprisonment,  brought  with- 
in year  limited  by  Comp.  Laws  1907,  f  2879, 
was  dismissed,  not  on  merits,  but  becauee  copy 
of  complaint  obtained  from  derk  was  not  copy 
of  original  complaint,  second  action  instituted 
within  year  after  order  of  dismissal  was  not 
barred  by  section  2S79,  in  view  of  section  2893. 
—Salisbury  v.  PouIsod,  172  P.  315. 

m.  AOKNOWI.EDGMEirT.  HEW 
PROMISE,  AND  PABT 
PAYMENT. 

«=»I59  (Okl.)  Credit  of  debt  owing  by  credi- 
tor to  debtor  Ib  sufficient  to  lift  bar  of  limi- 
tations, when  made  with  consent  of  debtor. — 
Robs  v.  Lee.  172  P.  444. 

XV.  OPERATION  AND  EFFECT  OF 
BAB  BY  LIMITATION. 

«s>i67(l)  (Or.)  Surety  of  sheriff,  in  rriatioD  to 
statute  of  umitattoDs,  held  to  occupy  no  worse 
position  than  sheriff,  so  that  action  against  - 
for  wrongful  levy  was  required  to  be  begun 
within  three  years,  period  of  limitations  for  ac- 
tion against  aherifl.— Buses  t.  Hassachnsetts 
Bmiding  ft  Ina.  Co.,  172  P.  9(^ 

V.  FZ^BADING.  EVIDENCE.  TRIAXh 
AND  REVIEW. 

^180(2)  (OkL)  Where  a  petition  on  its  face 
shows  that  action  Ib  barred  by  statute  of  limi- 
tatioQB,  it  is  not  error  to  sustain  demurrer  on 
ground  that  it  states  no  cause  of  action.— 
(►stran  V.  Bond,  172  P.  447. 

LIMITATION  OF  INDEBTEDNESS. 

See  Municipal  Oorporations,  *=>873. 


LIMITATION  OF  LIABILITY. 

See  Carriers,  «=alOO,  168,  2ia 

LIQUIDATED  DAMAGES. 

See  Damages,  ^=»79. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

(Okl.)  Doctrine  of  Us  pendens  cannot  be 
based  upon  proceedinf  instituted  after  convey- 
ancfl  In  controTersy  was  taken^McIntosh  t. 
Reason,  172  P.  446. 

LITTORAL  RIGHTS. 

See  Waters  and  Water  Courses,  4=siS& 

LIVE  STOCK. 

See  Animals;   Oarriers.  «es»21S;  KallroaJa 
«s»4U-443. 

LOAN  ASSOCIATIONS. 

See  BnOdinv  and  Loan  Aaaodatiaub 

LOANS. 

See  Principal  and  Agent,  9=»14, 

LOCAL  SELF-GOVERNMENT. 

See  Municipal  Corporations,  4=935. 

LOGS  AND  LOGGING. 

See  Appeal  and  Error,  ^=»1173. 

€=>3(7)  (Wash.)  If  defendant  had  complied 
with  contract  to  remove  and  ^ay  for  timber 
from  plaintiffs'  land,  he  was  entitled  to  demand 
right  of  way,  as  provided,  and  if  it  was  not 
fnrnished  he  was  entitled  to  deduct  from  10,- 
^,000  odd  feet  of  lumber  be  had  agreed  to 
purchase,  1,000,000  feet  or  more  to  which  right 
of  wtoy  was  not  fnrnished. — Colvin  v.  Clark, 
172  P.  214. 

®=>3(11)  (Wash.)  Under  contract  whereby  de- 
fendant agreed  to  log  and  pay  for  10,825.000 
feet  of  plaintiffs'  timber,  heltt,  that  defendant 
had  five  years  in  which  to  remove  timber,  pay- 
ing each  month  for  sDch  of  it  as  was  taken  off 
according  to  mill  scale  kept  by  him.— Colvin 
V.  Clark.  172  P.  214. 

®=>30  (Wash.)  Rem.  Code  1915,  S  1177,  de- 
claring presumption  against  bona  fides  of  pur- 
chaser of  "property  tiened  upon,"  has,  under 
section  1163,  no  application  to  lumber  sold 
and  delivered  by  manufacturer  before*  lien  no- 
tice of  laborer  thereon  is  filed. — Douglass  v. 
F.  R.  Woodbury  Lumber  Co.,  172  P.  906. 
€=»31  (Wash.)  Ijaborer  manufacturing  lumber 
being  by  Rem.  Code  1915,  §  1103,  given  lien 
thereon  only  while  it  remains  in  mill  or  man- 
ufacturer's possession  or  control,  section  llSl, 
making  one  eloigning  lumber  "on  which  there 
is  a  lien"  liable  to  lienholder,  gives  no  right 
against  a  purchaser  to  whom  it  is  delivered  at 
a  distance  before  lien  notice  is  filed. — Douglass 
T.  F.  B.  Woodbury  Lumber  Ca,  172  P.  900. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MALICE. 

See  Homidde,  ^286;    lAbA  and  fflander, 
<S=>4. 


For  cases  In  Dsn.  Dig.  A  Am.  Dig.  Kqr  No.  Serlas  «  Zodazas  see  same  topic  and  KBT-HUHBBB 
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MALICIOUS  PROSECUTION. 


See  False  Imprisonment; 
tioD^  9=»127. 


LimitBtion  of  Ac- 


H.  WANT  OF  PBOBABI.E  CAUSE. 

4^24(5)  (Kan.)  Conviction  of  plaintiff  in  po- 
lice court  .was  conclasive  of  probable  cause, 
notwithstanding  his  appeal  and  acquittal  in 
district  court —Smith  v.  Parman,  172  P.  33. 

IV.  TERMINATIOM  OF  PBOSE01T- 
TION. 

«=a35(l)  (Kan.)  Count  in  petition  helA  to  state 
no  caase  of  action,  where  it  showed  that  allege 
ed  malicioos  prosecution  resulted  in  plalntln^s 
conTiction.— Smith  t.  Parman,  172  P.  33. 

V.  ACTIONS. 

9s>44  (Kan.)  Count  of  petition  in  action  for 
malicious  prosecution  held  demurrable  because 
action  was  barred  by  the  one-year  statute  of 
limitation  (Code  Civ.  Proc.  §  17,  sobd.  4  [Gen. 
St  1915,  S  6807,  subd.  4]),— Smith  T.  Parman, 
172  P.  S3. 

MANDAMUS. 

See  Master  and  Servant,  4=»394. 

I.  NATUBE  AND  GBOUNBS  IN  OEN- 
EBAL. 

^»4(1)  (Wash.)  Where  a  cause  has  been  er- 
roneotudy  dismissed  by  an  Inferior  conrt  for 
want  of  jurisdiction,  mandamus  Is  the  proper 
remedy  to  compel  that  court  to  assume  juris- 
diction ;  such  dismissal  not  being  reversible  by 
appeal.— State  v.  Superior  Court  of  King  Coun- 
ty. 172  P.  267. 

«=323(1)  (Wash.)  City  fireman  under  dvil 
service,  by  reason  of  indirect  interest  in  es- 
tablishment of  double  platoon  system,  short- 
ening his  hours,  may  maintain  mandamus  to 
compel  the  inauguration  of  auch  system,  voted 
for  by  citizenB  and  refused  by  council  on 
ground  of  lack  of  funds.— State  v.  City  of  Ev- 
erett, 172  P.  752. 

^23(2)  (Okl.)  In  view  of  Rev.  Laws  1910,  { 
3067,  and  Laws  1913,  c.  157.  S  24.  it  is  the 
duty  of  the  county  election  board  to  create, 
alter,  or  discontinue  voting  precincts,  so  that 
no  precinct  shall  contain  more  then  200  voters, 
unless  in  extreme  cases  of  necessity,  and  such 
duty  may  be  enforced  by  mandamus  by  any 
qualified  dectorr-Be(toeU  v.  State,  172  F.  1094. 

II.  BUBJEOT8  ANB  PVBPOSE8  OF 

BEIJEF. 

<A)  Aets  knd  Proccedlnss  of  Conrts, 
Jndscs,  and  Judicial  Ofllcera. 

4=s6l  (Okl.)  Where  application  for  change  of 
venue  of  preliminary  examination  is  made  un- 
der Rev.  Laws  1010,  {  6149,  and  magistrate 
wrongfully  refuses  to  grant  it,  mandamus  is 
the^^roper  remedy.— Marshall  t.  Sitton,  172 

(D)  Acta  mmA  PrseMdlnva  of  Pnlilio  OfB- 
cera  mmA  Boarda  and  Mnnlclpalltles. 

®=»74(1)  (Okl.)  Mandamus  held  to  lie  to  com- 
pel the  county  election  board  to  divide  an  elec- 
tion precinct  where  between  450  and  500  voters 
resided  within  a  precinct  eight  miles  long  and 
six  to  nine  miles  wide,  the  polling  place  of 
which  was  located  on  one  side  near  an  incor- 
porated town  around  which  90  per  cent,  of  the 
voters  resided.— Becknell  v.  State,  172  P.  1094. 
<&=>I00  (Ariz.)  Without  any  law  requiring 
county  board  of  supervisors  to  transfer  from 
road  fund  to  general  fund  the  sum  paid  for 
advertising  sale  of  road  bonds,  and  in  view  of 
*.heir  fiscal  powerSf  coort  would  not,  by  man- 


damus or  otherwise,  mperrise  Its  fiscal  ordera. 
— Maiey  v.  Board  of  Sup'rs  of  Yuma  Oounty, 

172  P.  285. 

€=»I00  (Idaho)  As  regards  right  to  mandamus, 
state  treasurer  receiving  money  from  Secretary 
of  Treasury  for  use  of  institutions  selected  by 
state  is  charged  with  ministerial  duty  of  at  once 
paying  it  over  to  board  of  regents  of  University 
of  Idaho  the  beneficiary  selected  on  its  order, 
and  state  auditor  baa  no  authority  or  duty  in 
the  matter.— Melgard  t.  Eaglewm,  172  P.  655. 

m.  JUBiSBionoN.  proceedings, 

AND  BBIiIBF. 

<S=3l4l  (Okl.)  Under  Rev.  Laws  1910,  S  4007. 
district  court  may  issue  a  writ  of  mandamus 
directing  an  examining  magistrate  to  grant  a 
change  of  venue  in  a  preliminary  examinadon 
when  application  therefor  has  been  properly 
made  under  Rev.  Laws  1910,  f  0140,  and 
wrongfully  refused  bv  such  magistrate. — Mat- 
shall  V.  Sitton.  172  P.  964. 

«=9i60(l)  (Wash.)  Under  Rem.  Code  1915.  S 
1016,  a  copy  of  the  order  of  the  court  certified 
by  the  clerk  requiring  defendants  in  mandamus 
to  perform  certain  acts  or  to  show  cause  why 
they  did  not  do  so  held  sufficient  as  an  alterna- 
tive writ.— State  v.  Martin,  172  P.  349. 

Ad  alternative  writ  in  mandamus  was  not  in- 
sufficient as  not  running  in  the  name  of  the 
state,  where  it  bears  the  title  of  the  court  and 
of  the  cause,  which  was  "State  of  Washing- 
ton on  the  relation,"  etc.— Id. 

A  certified  copy  of  a  court  order  in  substance 
an  alternative  writ  in  mandamus  bearing  the 
seal  of  the  court  is  sufficient,  although  tbe 
original  order  does  not  bear  such  seal. — Id. 

An  order  by  the  court  in  effect  an  alterna- 
tive writ  of  mandamus,  which  recited  that  it 
was  done  in  open  court  and  bore  all  the  formal 
indicia  of  the  action  of  the  court  as  such,  was 
not  defective  as  being  a  mere  order  qf  a  par- 
ticular judge. — Id. 

^»172  (Wash.)  While  the  court  may  inquire 
whether  it  ia  essential  to  maintain  a  fire  de- 
partment, it  will  not  ordinarU^  inquire  wheth- 
er the  double  platoon  system  is  essential,  and 
the  voters  having  adopted  such  system,  there 
being  nothing  unreasonable  on  the  face  there- 
of, the  court  will  require  the  council  to  put  it 
in  force.— State  v.  City  of  Everett,  172  P.  762. 

^=»I76  (Okl.)  A  county  election  board  is  \-ested 
by  Laws  1913,  c  157,  I  24,  with  discretion  as 
to  the  boundaries  of  the  precincts  created  by 
them,  and  judgment  of  the  trial  court,  ordering 
that  certain  boundaries  be  established  will  be 
modified  on  mandamus  so  as  to  leave  tlie  bound- 
aries of  the  proposed  district  to  the  discretion 
of  the  county  election  board. — Beckuell  v.  State, 
172  P.  1094 

4=»I86  (Wash.)  A  coun^  auditor  who  has 
been  directed  by  writ  of  mandamus  to  counter- 
sign, register,  and  deliver  to  relator,  school  dis- 
trict warrants,  is  not  excused  from  complying 
with  the  writ  because  of  having  been  ser^'ed 
with  a  writ  of  garnishment  in  an  action  against 
relator.— SUte  t.  Wallace,  172  P.  581. 

A  writ  of  injunction  subgeguenUy  isaued* 
restraining  the  doing  of  the  act  commanded,  is 
of  no  effect,  and  will  not  excuse  noncompUance 
with  the  writ.~Id. 

<@=»I90  (CaLApp.)  In  an  original  proceeding 
in  the  appellate  court  in  mandamus  to  compel 
a  court  reporter  to  transcribe  notes  in  m  cnm- 
inal  case  to  tbe  appellate  court,  the  applicant, 
if  successful,  is  entitled  to  costs  under  Code 
Civ.  Proc.  §  1095,  although  the  judge  of  the 
superior  court  refused  to  order  the  transcrib- 
ing of  the  notes.- Smith  r.  McGallum.  172  P. 


MANSUUGHTER. 

See  Homicidflb 
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MARRIAGE. 

See  Divorce;  Husband  and  Wife;  Wills,  ©=> 
647. 

C=>40(4}  (Okl.)  That  a  man  and  woman  open- 
ly cohabited  together  as  husband  and  wife  for 
a  considerable  time,  recognized  eiich  other  an 
such  br  declarations,  admissions,  etc.,  and  were 
^nerally  reputed  to  be  snch,  may  give  rise 
to  preaumpdon  that  they  previoualy  entered 
into  an  actaal  marriage,  as  presamptiMi  is  in 
favor  of  marriage  and  against  concubinage. — 
Unsey  v.  Jefferson.  172  P.  641. 
^40(11)  (Okl.)  Evidence  tbat  a  deceased 
man  and  woman  had  openly  lived  together  as 
husband  and  wife  and  held  each  other  out  as 
such  and  acknowledged  the  relation,  and  were 
generally  reputed  to  be  husband  and  wife,  im- 
posed on  party  asserting  invalidity  of  mar- 
riage Qie  burden  of  proving  it.— linsey  v.  Jef- 
ferson. 172  P.  641. 

4b»47  (Okl.)  Repeated  acknowledgmentu  by  a 

man,  since  deceased,  of  his  marriage  trith  a 
certain  woman  constitute  direct  evidence  of 
marriage. — Linsey  v,  Jefferson,  172  P.  641. 
<=»48  (OkL)  On  ieerae  whether  relation  be- 
tween a  deceased  man  and  woman  was  matri- 
monial, declarations  of  friends  and  relatives 
that  they  bad  lived  openly  as  husband  and  wife 
for  more  than  a  year  prior  to  birth  of  plain- 
tiff,  and  were  generally  reputed  to  be  such,  was 
competent  to  show  valid  marriage. — ^linsey  v. 
Jefferson,  172  P.  641. 

9^50(1)  (Okl.)  Marriage  may  he  proven  by  cir- 
cumstantial evidence. — Linsey  v.  Jetferaon.  172 
P.  641. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 


MARSHALS. 

See  Municipal  Corporations,  « 


>145. 


MASTER  AND  SERVANT. 

See  Commerce,  4=s>27 j  Constitutional  Law, 
4=»154;  Death,  ^=>Q4;  Insurance,  ^=3144; 
Landlord  and  Tenant,  ^=»5;  Negligence,  ^=> 
101;  Pleading,  «=s>430;  Princli^  and  Agent, 
«=>3;   Taxation.  Territories,  ^18; 

Trial,  «=>208,  253.  «.  , 

I.  THE  RELATION. 

(B)  Stntntorr  ReirnlKtion. 

^»l6i/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ds>  num- 
ber sections  346-420,  at  the  end  (rf  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

n.  SERVICES  AND  COMPENaATlON 
(A)  Performance  o(  Sewice*. 

®=^59  (Wash.)  Defendant's  breach  of  farm 
employment  contract  by  Bubstantially  failing 
to  furnish  live  stock  and  chickens  of  which 
plaintiff  was  to  have  a  share  of  the  increase 
and  of  the  profits  warranted  plaintiff  in  re- 
scinding the  contract  and  quitting  work. — Book- 
hout  V.  Vuich,  172  P.  740. 

(B)  Wases  tatA  Other  RemnncrBtlott. 

«=>80(11)  (Wash.)  On  defendant's  breach  and 
plaiutilT's  rescission  of  contract  emplojriog 
plaintiff  to  operate  a  farm  on  shares,  held^  that 
defendant  was  in  no  position  to  object  to  meas- 
ure of  plaintiff's  recovery  by  reasonable  value 
in  wages  of  services  actually  rendered  to  de- 
fendant's benefit— Bookhout  v.  Vuich,  172  P. 
740. 


in.  MASTER'S  uabujtt  for  in- 
juries TD  SERVANT. 

(A)  Natnre  and  Exfent  In  General. 

^^SJYt.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  4=s>  num- 
ber sections  34(M20,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  fnture  index-di- 
gests will  be  found. 

(B)  Tools,  aiaclilnerr,  AppliaMes,  and 
Placew  for  Work.  . 

<Cs>IOI,  102(2)  (Wash.)  Employers  are  not 
insurers,  and  the  law  recognizes  tbat  absolute 
safety  is  unattainable. — Urifiith  v.  Washington 
Water  Power  Co.,  172  P.  S22. 
«==>IOI,  102(6)  (Wash.)  An  employer  is  not 
required  to  provide  the  newest  and  best  appli- 
ances, but  fulfills  his  duty  when  he  provides 
machinery  of  ordinarycharacter  and  reasona- 
bly safe.— tiiiffitb  v.  Washington  Water  Pow- 
er Co.,  172  P.  822. 

•S=3lOI,  102(0)  (Cal.)  It  is  the  duty  of  a  rail- 
road company  to  exercise  reasonable  care  to  keep 
its  tracks  and  locomotives  in  a  reasonably  safe 
condition.— Neale  t.  Atchison,  T.  ft  8.  F.  By. 
Co.,  172  P.  1106. 

<^I24(1)  fMont.)  Where  a  servant  fails  to 
show  that  piled  sacks  of  flour,  which  fell  while 
be  was  climbing  them,  were  not  piled  straight, 
it  was  immaterial  that  the  master  failed  to  in- 
spect to  see  tbat  they  were  straight.— Scheytt 
V.  Gallatin  Valley  Milling  Co.,  172  P.  821. 
«=»I29(6)  (Wash.)  Where  it  can  be  shown 
that  brakemao's  death  was  caused  by  parting  of 
train  due  to  defective  coupler,  the  railroad  is 
liable  for  his  death  though  breaking  of  coupler 
was  caused  by  bursting  of  air  hose;  the  de- 
fective coupler,  although  a  contributing  cause, 
being  an  efficient,  and  hence  proximate,  cause 
of  injury.— Hubbard  r.  Tacoma  Eastern  R.  Co., 
172  P.  222. 

(C)  Hetliods  of  Work,  Rnlea,  and  Ordera. 

€=»I37(1)  (Wash.)  Where  threshing  machine 
was  stopped  because  cylinder  was  clogged,  the 
master  owed  the  nondelegable  duty  to  give 
n-aruing  before  starting  to  a  servunt,  who  in 
pursuit  of  his  duties  was  in  a  dangerous  posi- 
tion cleaning  the  cj'linder, — Daravelcas  v.  Mor- 
rison, 172  P.  814. 

^3l37(4)  (Or.)  As  a  general  rule  no  rate  of 
B^eed  of  a  train  is  per  se  negligent,  though  a 
high  rate  of  speed  may  become  negligence  in 
particular  circumstances. — Stool  v.  Southern 
Pac.  Co.,  172  P.  101. 

Railroad  operating  trains  in  populous  vil- 
lage or  near  a  station  where  its  employes  con- 
gregate^ must  so  regulate  their  speed  and  give 
such  signals  as  experience  has  shown  to  be 
most  conducive  to  safety,  and  not  inconsistent 
with  efficient  operation  of  trains.— Id. 

(B)  Fellow  Sevvaata. 

«=:»I80(1)  (Wash.)  Federal  Employers'  Liabil- 
ity Act  June  11,  1906.  embraces  common  car- 
riers from  the  states  by  water  while  unload- 
ing in  Alaska.-Walsh  v.  Alaska  S.  &.  Co.,  172 
V.  269. 

Federal  Employers'  Liability  Act  June  11. 
1906,  although  local  in  its  effect,  is  valid  and 
repeals  or  modifies  any  ^rior  general  admiralty 
or  maritime  laws  inconsistent  therewith.— Id. 

(P)  RlaU«  Asanmed  by  SerTaat. 

<8=>203(1)  (Utah)  It  does  not  necessarily  fol- 
low from  a  jury  finding  that  a  servant  was 
negligent  that  he  also  assumed  risk. — Kuchcn- 
meiater  v.  Los  Angeles  &  S.  L.  B.  Co.,  172  P. 
725. 

®=»204(1)  (Or.)  Under  Employers*  Liability 
Act.  S  1,  a  section  man  assumes  only  such  risks 
as  railroad  employ^  ordinarily  assumes  where 
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tisnal  precautions  (oi  safety  of  those  lawfnUr 
upon  tracks  are  observed. — Stool  t.  Sonthem 
Pac.  Co.,  172  P.  101. 

«=>204(3)  (Or.)  Under  Employers'  Inability 
Act,  t  1,  a  section  man  does  not  asBume  any 
risk  aiiune  from  negligence  of  a  coemi^oyA.— 
Stool  r.  Southern  Pac.  Co.,  172  P.  101. 
€=>206  (Wash.)  An  employ^  asBumea  the  risk 
incident  to  the  employment.— Griffith  v.  Wash- 
ington Water  Power  Co.,  172  P.  822. 
€=3210(1)  (Or.)  The  general  rule  is  that  an 
employ^  of  a  railroad  coiapany  assumes  all  the 
risks  ordinarily  incident  to  his  employment,  in- 
irludlng  those  arising  from  the  ordinary  opera- 
tion of  trains.— Stool  t.  Southern  Pac.  Co., 
172  P.  101. 

«=92ig(7)  (Wash.)  The  rule  that  a  servant 
assumes  the  risk  of  apparent  danger  applies 
with  special  force  to  electrical  appUancas, 
where  the  servant  is  experienced  in  their  ase. 
—Griffith  V.  WsBhington  Water  Power  Go., 
172  P.  822. 

(G)  C«MitrIbatoxT  HespUvcnee  of  flerraait. 

«»a40(U  (Or.)  Jn  action  for  death  of  section 
man,  modification  of  requested  instruction  as 
to  contributory  negligence  correctly  stated  that 
as  matter  of  law  deceased  was  guilty  of  some 
degree  of  negligence  in  walking  on  the  tracks 
Stool  T.  Sonthem  Pac.  Co.,  172  P.  101. 

(H)  A«tlon«. 

^»2S0%,  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

«=3265(5)  (Mtfnt)  Where  from  evidence  it 
was  as  permissible  to  conclude  that  piled  sacks 
of  flour  were  caused  to  fall  by  pluntlff  serv- 
ant's manner  of  climbing  them  as  that  the  pile 
was  in  a  dangerous  condition,  the  doctrine  of 
res  ipsa  loquitur  did  not  apply.— Schcytt  v.  Gal- 
latin Valley  Milling  Co.,  172  P.  321. 
«s»265(6)  (Cal.)  While  the  mere  happening  of 
derailment  of  engine  is  not  proof  of  negligence 
of  the  railroad,  it  may  he  considered  thereon.— 
Neale  v.  Atchison,  T.  &  S.  F.  By.  0>.,  172  P. 
1105. 

®=3267(1)  (Or.)  In  action  under  Bmployers' 
Liability  Act,  S  If  for  death  of  section  man, 
evidence  Acid  admissible  as  tending  to  show  that 
a  street  crossing  the  track  on  which  he  was 
killed  had  been  platted  as  such  and  used  by 
the  pnblic  for  foot  and  horseback  traveL— Stool 
v.  Sonthem  Pac.  Co..  172  P.  101. 

In  action  for  death  of  section  man,  evidence 
as  to  proprietorship  in  person  assuming  to  ded- 
icate plat  showing  a  street  crossing  the  track 
on  which  he  was  killed,  or  that  it  had  been 
le^ly  opened  to  public  travel,  held  irrelevant. 

4=3276(1)  (Utah)  In  action  based  on  federal 
Employers'  Liability  Act,  evidence  held  to  sus- 
tain jury  finding  that  plaintiff,  injured  wtiile 
repairing  defendant's  passenger  •  engine,  was 
engaged  in  interstate  commerce.— Knchen- 
meister  v.  Los  Angeles  &  S.  L.  R.  Co.,  172  P. 
725. 

4=3276(3)  (Wash.)  In  an  action  for  iujuries 
sustained  bj  an  electrical  engineer  from  an 
electric  shock  while  adjusting  a  generator^  evi- 
dence held  insufficient  to  show  the  proxunate 
cause  of  the  injury.— GriBith  T.  Wasldngton 
Water  Power  Co.,  172  P.  822. 
4=9278(3)  (Mont.)  In  action  by  servant  for 
Injuries  from  falhng  of  pile  of  sacks  of  flour 
which  he  was  ctimolng.  evidence  held  InsnfB- 
dent  to  sustain  finding  that  the  sacks  fell  by 
reason  of  negligence  of  master.— Scheytt  v. 
Gallatin  Valley  Millhig  Co.,  172  P.  321. 
<e=>278(7)  (Cal.)  In  action  for  death  of  euKi- 
near,  evidence  held  to  support  judgment  for 


plaintiff  on  theory  that  the  track  was  defective 

and  caused  the  derailment. — ^Neale  t.  Atdifsm. 
T.  &  S.  F.  Ry.  Co.,  172  P.  1105. 

«S=»278(16)  (Mont.)  Evidence  hdd  insufficient 
to  sustain  a  finding  that  master  did  not  inspect 
piled  sackB  of  flour  to  see  that  they  were  not 
m  danger  of  falling.— Scheytt  T.  Gallatin  Val- 
ley Mifiing  Co.,  172  P.  321. 
«=3285(1)  (WaBh.)  In  an  employi's  action 
against  a  railroad  company  for  personal  inju- 
ries sustained  in  falling  from  a  carload  of  logs 
while  unloading  them,  whether  his  falling  was 
caused  by  stepping  on  a  piece  of  bark  upon 
the  loaded  car  or  by  the  sudden  jerking  of  the 
car  due  to  the  operation  of  a  Marion  loader 
was  for  the  jury.— Jones  t.  Chicago,  BC.  ft  St 
P.  Ry.  Co.,  172  P.  810. 

4=>285(7)  (Wash.)  In  an  action  for  death  of 
brakeman  thrown  between  moviug  car  on  which 
he  was  standing  and  tender,  which  parted  from 
car  by  breaking  of  coupler,  there  being  evi- 
dence that  tender  was  well  equipped  with  grab- 
irons  and  only  2  or  2%  feet  from  car  when 
coupled  up, .  the  question  of  whether  brakeman 
would  have  been  injured  if  train  had  not  part- 
ed is  for  the  juir.— Hubbard  t.  Taeoma 
era  B.  Co.,  172  P.  222. 

«=3286(24)  (Cal.)  In  action  for  death  of  engi- 
neer when  locomotive  derailedr  though  witness 
testified  that  shortly  before  the  accident  the 
track  had  been  inspected,  question  whether  the 
inspection  was  nroper  was  for  the  jury.— Neale 
V.  Atchison,  T.  ft  S.  F.  Ry.  Co.,  172  P.  1105. 

«=9286(31)  (Or.)  In  action  ander  federal  Vim- 
ployers'  LutbOity  Act  by  dependents  of  a  sec- 
tion man  killed  ij  work  train  held,  ttiat  defend- 
ant's negligence  as  to  speed  of  its  train  and 
as  to  sigQBJs  given  was  for  the  jury. — Sto<d  v. 
Southern  Pac  Co.,  172  P.  101. 

®=»288(1)  (Utah)  In  action  for  injury  sustain- 
ed by  plaintiff  while  engaged  in  repairing  de- 
fendant's passenger  engine,  question  of  as- 
sumption of  risk  held,  under  evidence,  for 
jury.- Kucbeomeister  v.  Los  Angeles  &  S.  L. 
R.  Co.,  172  P.  726. 

«=>288(16^  (Or.)  In  action  under  federal 
Employers'  Iiiability  Act  by  dependents  of  sec- 
tion man  killed  bv  work  train,  held,  that  wheth- 
er be  assumed  the  risk  of  negligent  failure  of 
trainmen  to  give  timely  warning  when  his  pres- 
ence and  apparent  unconsciousness  of  danger 
were  perceived  was  for  the  jury.— Sbxd  v. 
Southern  Pac.  Co..  172  P.  101. 

4=»289(1)  (Utah)  In  action  for  injury  sustain- 
ed by  plaintiff  while  engaged  in  repairing  de- 
fendanrs  passenger  engine,  Question  of  con- 
tributory negligence  held,  under  evidence,  for 
jury.— Kuchenmeister  v.  liOS  Angeles  &  B.  I*. 
&  Co.,  172  P.  725. 

<^29f(l)  (Or.)  In  action  under  federal  Em- 
ployers' Liability  Act  for  death  of  section  man, 
modification  of  instruction  as  to  proof  that  be 
was  engaged  in  interstate  commerce  and  waa 
killed  through  negligence  of  defendant  keM  not 
erroneouB.-^toor T.  Southern  Pttc.  COm  172  P. 
101. 

In  action  tor  death  of  section  man  UUed  by 
work  train  on  track  before  time  for  actmu 
work  had  arrived,  refusal  of  instmction  tlut  it 
must  be  shown  that  he  was  not  idle  held  not 
error,  in  view  of  the  evidence.— Id. 
4=3>293(19)  (Or.)  Modification  of  instmction  as 
to  negligence  in  speed  of  trains  by  stating  that 
railroad  was  expected  to  run  its  trains  at  high 
speed  unless  there  was  some  exception  requir- 
ing a  reasonably  prudent  person  to  run  at  low 
speed  held  not  error. — Stmd  SoBtliera  Pac. 
Co.,  172  P.  101. 

4=9295(1)  (Wash.)  In  a  servant's  action  for 
personal  injuries  sustained  in  falling  from  a 
carload  of  logs  while  unloading  them,  instme- 
tion  as  to  assumption  to  risk  held  not  erro- 
neous.—Jones  T.  Chicago,  M.  ft  St  P.  By.  Ce., 
172  P.  8ia 
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«:^99(lffi  (Or.)  In  action  for  death  of  section 
Mum,  modification  of  requested  instruction  by 
stating  that,  if  n^ligence  of  deceased  was  the 
"proximate"  cause  of  the  accident,  his  depend- 
ents coald  not  recover,  by  Babstitnting  the  vord 
'>>le,''  held  not  misleadbig^^tool  t.  Southern 
Fac.  CO^  172  P.  101. 

IV.  UABILITIES  FOR  INJinUES  TO 
THIRD  PERSONS. 

(C)  Actions. 
^3330(3)  (Kan.)  In  action  for  injarr  in  an- 
tomobile  collision,  evidence  held  not  sufficient  to 
show  relation  of  master  and  servant  between 
defendant  and  his  son  who  jointlr  owned  the 
automobile,  which  was  driven  by  the  son. — 
Knight  V.  GoBsitt,  172  P.  633. 

TI.  WORKMEN'S  COMPRNSATZON 

ACTS. 

iA)  Hfttwrs  u<  Gronnds  of  Huter'a  lAm- 
bllltT. 

«=>347  (Wash.)  Rem.  Code  1915,  S  6604—1 
et  seq.,  requiring  employers  of  persons  engag- 
ed in  constructing  telegraph  lines  to  pay  pre- 
miums for  industrial  iusorance,  is  not  invalid. 
—State  V.  Tostal  Telegraph-Cable  Co.  of 
Washington,  172  P.  902. 

4=^348  (Cal.App.)  It  must  be  presumed  that  in 
Workmen's  CompenEation,  Insurance,  and  Safe- 
ty Act,  8  12,  suhd.  3,  as  to  willful  misconduct 
barring  recovery.  Legislature  had  in  view  defini- 
tion of  "willful"  as  found  in  Pen.  Code,  S  7. — 
Bay  Shore  Laundry  Co.  v.  Industrial  Ac^dent 
Commission  of  Calffomia,  172  P.  1128. 
^=»348  (Colo.)  Workmen's  Compensation  Act 
ifl  highly  remedial  and  must  be  liberally  con- 
strued.—Industrial  Commission  of  Colorado  r. 
Johnson,  172  P.  422. 

<s>35l  (Utah)  Workmen's  Compensation  Act, 
I  53,  requiring  that  employers  shall  losare  pay- 
ment  of  compensation  in  one  of  three  ways,  is 
compoisory  on  all  employers. — Industrial  Com- 
mission of  Utah  T.  Daly  Minhog  Co..  172  P.  301. 
«S33M  (Waah.)  Under  Ii^ustrial  Innirance 
Act,  providing  that  the  act  shall  apply  to  em- 

S lovers  and  employes  in  both  intrastate  and 
1  interstate  commerce  to  the  extent  only  that 
intrastate  worh  is  dearly  separable  from  inter- 
state commerce,  the  act  does  not  apply  to  fai- 
tentate  telegraph  company's  operators  hand- 
ling interstate  as  well  as  intrastate  messages 
where  it  is  impossible  to  separate  the  time  when 
they  are  engaged  in  interstate  commerce  from 
time  tbey  are  ennaged  in  intrastate  commerce. 
—State  Postal  Telegraph-Gable  Co.  of  Wash- 
ington, 172  P.  902. 

«=»375(2)  (Cal.App.)  Kmploy^,  who  took  onusu- 
al  route  in  leaving  ship,  which  was  in  process 
of  ocmstmctiOD,  to  go  to  looch,  and  was  killed, 
held  not  in  coarse  of  his  employment— Moore  & 
Scott  Iron  Works  v.  ludastrial  Accident  Com- 
mission, 172  P.  1114. 

9=»380  fCal.App.)  An  experienced  lanndryman, 
who  whue  operating  a  wringing  machine  re- 
moved, for  a  definite  purpose  and  contrary  to 
Workmen's  Compensation,  Insurance,  and  Safe- 
ty Act,  H  65.  62,  67,  a  guard  whidi  he  knew 
was  provided  for  bis  safety,  was  chaiveable  with 
willful  misconduct  within  section  12^  subd.  3, 
and  could  not  recover  for  resnlting  injuries.- 
Bay  Shore  Lanndrv  Co.  t.  Industrial  Acddent 
OoDUOission  of  California,  172  P.  1128. 

(B)  Compensation. 

«»383  (Utah)  It  is  for  the  Indastrial  Com- 
mission alone  to  decide  whether  an  employer 
•hall  deposit  security  where  it  has  elected  to 
come  under  Workmen's  Compensation  Act,  i 
53,  snbd.  3.— Industrial  Commission  of  Utah  v. 
Oaly  Mining  Co..  172  P.  301. 
^385(1)  (Golo.)  Under  Workmen's  Compen- 
sation Act,  the  amonnt  of  the  award  is  to  he 


based  upon  the  proportion  of  disability  to  nor" 
mal  ability,  regardless  of  previous  partial  im- 
pairment of  normal  ability. — InduBtrial  Com- 
misuon  of  Colorado  v.  Johnson,  1T2  P.  422. 
«=>385(1)  (Kan.)  Under  Workmen's  Compen- 
sation Act,  a  workman  engaged  for  a  spectBc 
employment  at  a  fixed  amount  may  recover 
compensation  based  on  eamiogs  of  persons  in 
that  grade  of  service  for  injury  while  working 
at  less  wages  at  a  different  grade  to  which  he 
had  been  assigned  during  cessation  of  work  of 
higher  grade. — Bundy  t.  Petroleum  Products 
Co.,  172  P.  1020. 

^385(11%)  (Colo.)  One  who  bv  accident  lost 
all  vision  except  enough  to  enable  him  to  rec- 
ognize a  form  without  distinguishing  its  out- 
lines is  "blind"  within  Workmen's  Compensa* 
tion  Act.— Industrial  Commission  of  Cuorado 
V.  JohnsoQ,  172  P.  422. 

(SS3385(17)  (Kan.)  Workmen's  Compensation 
Act,  providing  that  allowance  shall  be  made  for 
any  payment  "or  benefit"  received  from  employ- 
er durmg  the  incapacity,  authorizes  reasonable 
allowance  for  hospital  charges  actually  and  nec- 
essarily incurred  and  paid  by  employer.— Bundy 
V.  Petroleum  Producta  Co.,  172  P.  1020. 

^385(20)  (Kan.)  Order  that  if  employer  de- 
faulted in  payments  during  employe's  partial 
incapacity  tne  entire  compensation  shomd  be- 
come due,  and  that  execution  Bhoidd  issue 
therefor,  held  not  error.— Lombard  t.  Uhricb, 
172  P.  82. 

®=s>393  (Wash.)  An  injured  employ^,  drawing 
compensation  under  the  Workmen's  Compensa- 
tion Act,  on  resuming  work,  hdd  entitled  to  a 
continuance  of  payments  of  an  amonnt  repre- 
senting the  difference  between  his  original 
earning  capacify  and  his  present  earning  ca- 
pacity under  Rem.  Code  1915,  i  0601—5  (d).— 
Parker  v.  Industrial  Insurance  Department,  172 

(C)  ProoccdlDss. 

^»394  (Uuh)  The  Industrial  CommissloB 
may  proceed  in  mandamus  to  compel  employ- 
ers to  secure  payment  of  compensation  to  em- 
ployes required  by  Workmen^s  Contpensation 
Act,  S  53.— Industrial  Commission  of  Utah 
Daly  ^ing  Co.,  172  P.  301. 
«=»398  (Kan.)  Under  Gen.  St.  1015,  |  5904, 
minor's  action,  by  next  friend,  to  recover  un- 
der Workmen's  Compensation  Act,  is  not 
barred  because  written  claim  for  compensation 
was  not  served  within  three  months  from  date 
of  injury,  where  no  guardian  was  appointed.— 
Mintum  t.  Proctor  ft  Gamble  Mfg.  Co.,  172 
P.  17. 

<^405(1)  (Cal-App.)  In  workmen's  compen- 
sation case,  evidence  hdd  to  show  employe's 
second  injury,  while  exercising  leg  by  walking 
under  direction  of  surgeon,  arose  from  condi- 
tion produced  by  first  injury,  which  broke  neck 
of  femur. — Shell  Co.  of  California  v.  Indus- 
trial Accident  Commission,  172  P.  611. 

Workmen's  Compensation  Act  does  not  re- 
quire demonstration  as  to  cause  of  death,  but 
only  degree  of  proof  which  produces  convic- 
tion in  unprejudiced  mind. — Id. 
«=»4ir>/>  [New,  vol.  6A,  Key-No.  Series] 

(Kan.)  Petition  alleging  that  employ* 
acted  fraudulently  in  procuring  a  judgment  un- 
der the  Workmen's  Compensation  Act,  which 
provided  that  when  he  quit  employment  pay- 
ment should  begin,  and  that  he  bad  quit  and 
procured  other  employment  at  increased  wages, 
held  not  to  require  a  new  triaL— Lombard  T. 
Uhrich,  172  P.  32 

«=»412  (Cal.App.)  Under    Workmen's  Com- 


pp . 

pensation  Act,  {  77a,  as  amended  by  St  1015, 
p.  1102,  I  28,  on  petition  for  writ  of  review 
against  industrial  Commission  to  review 
award,  employe's  declarations  that  crutch 
slipped  and  he  fell,  injuring  him  second  time, 
wMch  second  injury  miM  outcome  of  fiist  and 
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reBolted  in  death,  were  admisBible.— Shell  Co. 
of  California  t.  tndastrlal  Accident  Commla- 
rion,  172  P.  611. 

^=*4\7(^i)  (Colo.)  Tinder  Wcrkmen's  (Jompfn- 
sation  Act,  ae  to  review  of  awards  of  work- 
tren's  compenEution  by  action  in  the  district 
court,  the  diatrict  court  cannot  make  new  flnd- 
ingB  of  fact,  but  must  accept  those  of  the  com- 
missioa  if  supported  by  crediblo  and  substan* 
tinl  evidpnoe. — Industrial  Ccmmission  of  Colo- 
rado V.  JoImsoD,  .172  P.  422. 
«»4r7(5)  (Okl.)  Where  plaintiff  fails  to 
serve  and  file  his  brief  withhi  time  required  by 
tiupreme  Court  rule  6  (171  Pac.  x),  govern- 
ing appenla  from  State  Industrial  Commiesion, 
or  within  any  extension  granted,  ap[>eal  will 
be  considered  abandoned,  and,  on  motion,  will 
be  dismissed.— Davis  v.  State  Industrial  Com- 
mission, 172  P.  638.  • 

*=»417(7)  (Cal-App.)  In  compensation  case, 
evidence  held  to  sustain  award  on  point  wheth- 
er death  was  caused  by  operation  made  necee- 
sary  by  second  injury  resulting  from  first  re- 
ceived In  employment. — Shell  Co.  of  Califor- 
nia r.  Industrial  Accident  Commissioo,  172 
P.  611. 

«i=3417(7)  (Wash.)  Under  Rem.  Code  1916.  I 
6604—20.  the  classification  by  the  Industrial 
Insurance  Department  of  an  employ^  as  one 
suffering  from  permanent  partial  disability  ia 
one  of  faet  snbdect  to  review,  while  the  amount 
of  the  award  after  dassiflcation  is  not.— Parker 
V.  Industrial  Insurance  Department,  172  P. 
830. 

$=>4I7(9)  (Colo.)  Under  Workmen's  Compen- 
sation Act,  it  is  within  the  power  of  the  dis- 
trict court  in  action  to  modify  award  of  the 
compensation  conmiisBion  to  determine  as  a 
matter  of  law  that  the  award  was  not  In  ac- 
cord with  the  findings,  and,  having  done  so,  to 
make  an  award  supported  by  the  findlne. — In- 
dustrial Commission  of  Colorado  v.  Johnson, 
172  P.  422. 

«»4I7(9)  (Wash.)  Where  a  judgment  on  ap- 
peal directs  the  Industrial  Insurance  Commis- 
sion to  fix  the  amount  of  a  lump  sum  award  to 
a  servant  for  a  permanent  partial  disability 
under  Compensation  Act,  8  5,  snbd.  "f,"  the 
commissioo  may  consider  competent  medical 
advice  as  to  the  effect  of  an  operation  but  can- 
not suspend  compensation  on  the  ground  that 
the  injury  constitutes  a  hernia,  as  to  which, 
by  a  rule  of  the  commission,  claimant  is  requir- 
ed to  first  undergo  an  operation.— Kline  v.  In- 
diiatrial  Ina.  Commission,  172  P.  343. 

MAUSOLEUM. 

See  Taxation,  «=»246. 

MAXIMS. 

See  Equity,  <S=>57-65. 

MEASURE  OF  DAMAGES. 

See  Damages,  ^>216;  Trover  and  Gonveision, 


MECHANICS'  LIENS. 

See  Municipal  Corporations,  «=»373. 

m.  FBOOEEDINOS  TO  PERFECT. 

«=»I32(14)  (Okl.)  Under  Rev.  Laws  1910,  § 
3864,  subcontractor's  lien  may  be  sustained  on 
theory  that  his  material  has  benefited  owner's 
premises  and  hence  date  of  actual  delivery  on 
the  property,  and  not  the  date  at  which  the 
material  w^as  loaded  on  the  cars  f.  o.  b.  in  a 
distant  city,  is  the  date  from  which  the  time 
for  filing  the  lien  is  to  he  computed.-^3rane 
Co.  T.  Nayior,  172  P.  956. 

TH.  ENFOROEBfENT. 

«»260(1)  (Wash.)  Filing  claim  in  banliruptcy 
proceedings  does  not  ronstitnte  bringing  of  ac- 


tion to  fosedose  laborer's  lien  wiUiIn  Rem. 
Code  i915,J  I  1138,  requiring  actions  to  fore- 
close such  liens  to  be  brought  within  eight 
months.— McDermott  t.  Tolt  Land  Oc,  172  P. 

207. 

MEMORANDA. 

See  Frauds^  Statute  of,  ^106-Ua 

MERGER. 

See  Deeda.  «=a&l. 

MINES  AND  MINERALS. 

See  Corporatlcms,  ^s>77 ;  InjunctiMi,  «=s>103 ; 
BeceiTers,  ^18,  29. 

L  PUBUG  MIXEBAI.  IiAMlML 
(B)  Itooatton  mmd  Aaavlsltloa  «i  CUMkm. 

<S»38(20)  (Mont)  Whether  defendants  did 
representation  work  of  value  of  $500  on  min* ' 
ing  claim,  though  it  might  have  been  proper 
inquiry  before  laud  office,  was  not  material  in 
trial  of  action  to  have  determined  rights  of 
parties  to  portion  of  ground  claimed  by  each. 
-Roberts  v.  Oechsli,  172  P.  1087. 
«=»38(27)  (Mont.)  On  appeal  in  action  to  de- 
termine rights  of  parties  to  conflicting  por- 
tions of  two  mining  claims,  defendant  appel- 
lants had  burden  to  show  evidence  preponder- 
ated against  findings  of  trial  court  for  plain- 
Tiffs.— Roberts  v.  Oechsli,  172  P.  1037. 

n.  TITI.E,  0OKVETAN0E8,  AlTD 

OONTBAGTS. 
(C]  Xicwies,  LlcemaM,  ttnd  Comttmietm* 

«=»fi6  (Kan.)  A  lease  granting  right  to 
enter  on  land  and  to  explore  for  oU  and  gas, 

and  if  it  be  found  in  paying  quantities  to  oper- 
ate and  produce,  is  not  a  lease  in  the  strict 
sense,  and  creates  no  estate  in  the  lands,  but 
mereb^  a  kind  of  license  or  an  "incorporeal 
hereditament."— Huston  v.  Cox,  172  P.  992. 
^^79^2  (Kan.)  Under  provisions  of  oil  and 
gas  lease,  held,  that  lease  ran  for  60  years,  if 
oil  and  gas  was  found  in  paying  quantities,  or 
if  the  stipulated  annual  rental  was  paid. — 
Arnold  v.  Garnett  Light  &  Fuel  Co..  172  P. 
1012. 

(&=»78(1)  (Cal.)  on  lease  providing  If  lessees 
fail  to  commence  operations  by  certain  day 
they  shall  pay  lessor  $100  per  month  during 
default,  merely  gives  lessor  option  by  further 
provision  that  lessees'  failure  to  diligentlj 
prosecute  work  will  render  lease  void. — Allen 
r.  Narver,  172  P.  980. 

«=»78(1)  (Okl.)  While  lessees  under  oil  and 
gas  lease  giving  right  of  exploration  acquired 
no  Teated  estate,  yet  they  were  entitled  to  pos- 
sesBion  to  extent  reasonably  necessary  to  per- 
form obligations  imposed  on  them  by  lease. — 
Brennan  v.  Hunter,  172  P.  49. 

Under  oil  and  gas  lesse  authorising  explora- 
tions.  heU  that  lessee,  after  discovery  of  o3, 
acquired  vested,  though  limited,  estate  in  prem- 
ises  for  purposes  specified  in  lease.— Id. 

An  oil  and  gas  lease  is  not  grant  of  oU  and 
gas  that  is  in  ground,  but  of  such  part  as  les- 
see may  find,  and  passes  no  estate  that  can  be 
subject  to  ejectment  or  other  real  aetion.~Id. 
•S=>78(6)  (Okl)  Ordinarily,  lessor  in  oil  and 
gas  lease  is  the  only  one  who  can  take  advan- 
tage of  provision  for  forfeiture  for  failure  of 
lessees  to  comply  with  its  terms,  unless  there 
ia  express  stipulation  that  lease  shall  be  void 
upon  failure  to  comply  therewith. — Brennan  r. 
Hunter,  172  P.  49. 

Lessor  is  the  only  {lerson  who  can  avoid  oil 
and  gas  lease  on  ground  that  it  is  rendered  uni- 
lateral by  reason  of  surrender  dause  contained 
therein,  and  claim  cancellation  because  of  soch 
clause. — id. 

«=»7g(3)  <CaI.App.)  Where  oil  lease  indicated 
.  net  profits  were  to  b«  determined  h^  deductlns 
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from  grosi  iDCome  only  royalty  and  operating 
expenses,  words  "net  proceeds,"  as  used  in 
modifyiiag  clause  providing  after  first  four  years 
half  of  certain  15  per  cent,  of  net  proceeds 
from  business  should  be  paid  to  first  party, 
meant  net  profits.— Nathan  t.  Porter,  172  P. 
170. 

«=3>79(7)  (Okl.)  Petition  in  action  against 
lessee  of  oil  wells  for  an  accounting  to  the 
lessor,  considered  with  provisioos  of  lease  as 
to  royalties,  held  to  state  a  cause  of  action.— 
Withington  t.  Gypsy  Oil  Co.,  ITS  P.  634. 

m.  OPERATIOK  OF  MUTES.  Q1TAR- 

BIE&  AND  WEIX8. 
(B)  MlaluB  PHPtnerahlpii  and  Compnlea, 

•=»97  fAriz.)  Evidence  held  Insufficient  to 
prove  establishment  of  partnership  relation. — 
Costello  V.  Gleeson,  172  P.  730. 
®=»97  (Kan.)  Unless  an  ordinary  partnership 
has  been  created,  a  mining  partnerabip  be- 
tween cotenants  of  an  oil  and  gas  lease  may 
exist  only  while  they  actually  engage  in  work- 
ing the  property— Huston  v.  Cox,  172  P.  992, 
«=>98  (Ariz.)  Evidence  held  insufficient  to 
warrant  the  finding  by  the  trial  court  that  de- 
fendant's testator  held  one-half  of  a  mining 
claim  in  trust  for  an  alleged  partner,  or  that 
he  held  other  mining  claims  in  trust  for  the 
alleepd  partnership.- Costello  v.  Gleeson,  172 
P.  730. 

«=:»I00  (Ariz.)  Evidence  held  to  show  that 
plaintiff  had  received  from  defendant's  testator 
a  return  of  the  money  he  claimed  he  had  paid 
into  the  partnership,  and  bad  thereby  dissolved 
the  partnership,  and  abandoned  any  interest 
therein,  if  one  existed,  and  that  the  alleged 
partnership  property  was  the  indlvldaal  prop- 
erty of  defendant's  testator.— Costello  t.  Glee- 
son, 172  P.  730. 

(C>  Bltflita   and    U»blll«le«    Inoldent  to 

4=»I09  (Okl.)  Damages  for  breach  of  oU  and 
gas  drilling  contract  would  include  necessary 
expenses  in  moving  idaintifPl  rig  and  oU-drlU- 
ing  machinery  to  location  and  in  driUing  until 

interruption,  and  a  reasonable  compensation 
for  loss  of  time  in  remaining  on  premises  at 
defendant's  request.— Letcher  v.  Meloney,  172 
P.  »72. 

MINORS. 

See  In&nts. 

MISJOINDER. 

See  Parties,  «=902,  08. 

MISREPRESENTATION. 

See  False  Pretenses ;  Fraud. 

MISTAKE. 

See  Refonoation  <^  Instruments,  <=»28. 

MITIGATION. 

See  Damages,  $=»59. 

MODIFICATION. 

See  Appeal  and  Error,  ^=»1151 ;  Contracts,  ^=3 
238;  Insurance,  «=»144. 

MORTGAGES. 

See  Building  and  Loan  Associatltniii ;  Cancella- 
tion of  Instmments,  «=357,  69;  Chattel  Mort- 
gages ;  Pleading.  ®=a206. 

I.  REQUISITES  AND  VAUOITT. 

(A)  Natnre  And  EtMcuttal*  of  C^oBveysneas 
as  8«CDrltr. 

«Es>32(2)  (Cal.)  An  instmment  though  In 
the  form  of  an  absolute  conveyance,  viJl  be 


treated  as  a  mortgage  If  in  fact  it  was  given 
as  security  for  performance  of  an  obligation; 
the  question  being  one  of  intent. — Boal  v.  Gas- 
Hen.  172  P.  58S. 

«=»32(5)  (Cal.)  The  continued  existence  of 
a  debt  is  a  circumatance  tending  to  show  that 
a  conveyance  is  a  mortgage.— Hool  v.  Gassen, 

172  P.  588. 

^»37(2)  (Or.)  An,  assignment  of  a  contract 
for  the  sale  of  land  may  be  shown  byparol  ev- 
idence to  be  a  mortgage.— GresB  t.  Weaslnger, 
172  P.  496. 

♦»38(1)  (Cal.)  A  deed  by  a  mortgagor  cov- 
ering the  property  mortgaged  under  a  trust 
mortgage  given  by  the  mortgagor  on  the  threat 
of  foreclosure,  Acid,  under  the  evidence,  not  h 
mortgage,  but  a  transfer  in  paymeDt  and  extin . 
guisbment  of  the  mortgage  debt— Boal  v.  Gas- 
sen,  172  P.  588. 

(B)  Form   and  Coateata  of  lastrnmentn. 

^=>40  (CaLApp.)  Letter  accompanying  note 
which  read,  "This  is  to  certify  that  there  is  due 
you  a  sum  of  $4,000  secured  by  a  lien  upon 
certain  land,"  when  not  accepted,  received,  or 
treated  by  recipient  as  a  mortgage,  and  in  the 
absence  of  showing  that  it  was  so  intended  by 
the  sender  would  not  be  considered  a  mort- 
gage.-^ohnBton  v.  Murphy,  172  P.  616. 

(D)  Valldltr> 

^=»78  (Colo.)  Where  a  woman  inexperienced 
in  business  is  induced  to  give  her  note  and 
execute  a  deed  of  trust  on  her  land  in  con- 
sideration of  shares  of  stock  in  a  land  develop- 
ment company  upon  the  representation  that 
the  company  owned  certain  land,  she  was  jus- 
tified in  believing  such  statement,  and  was  not 
bound  to  investigate  Its  truth.— Carlson  v. 
Akeyson,  172  P.  1058. 

<S»86(3)  (Colo.)  In  an  action  to  cancel  a  note 
and  deed  of  trust,  evidence  held  sufficient  to 
show  that  plaintiff  was  Induced  to  execute 
note  and  deed  of  trust  by  reason  of  fraudulent 
misrepresentation,  and  in  fact  received  no  con- 
sideration therefor, — CarlaOD  v.  Akeyson,  172 
P.  1058. 

^»86<3)  (Okl.)  In  a  suit  to  foreclose  ft  mort- 
gage on  real  estate,  evidence  held  to  support 
the  finding  that  the  note  and  mortgage  were 
procured  by  dureH.— Drake  v.  High,  172  P.  68. 

m.  OONSTBUCTION  AKD  OFEBA- 
TION. 

(D)  Ll«n  aad  Prlorltr. 

^153  (Okl.)  Where  proceedings  as  to 
guardian's  sale  were  regular,  the  Men  of  the 
purchaser's  mortgage  wul  not  be  defeated  on 
proof  that  sale  was  not  made  for  cash  as  or- 
dered, but  by  an  exchange  where  mortgagee 
did  not  participate  in  fraud  or  have  notice  put- 
him  on  inquiry.— Berry  v.  Tolleaon,  172  P. 


9=»I54(2)  (Okl.)  Evidence  relied  upon  to 
charge  purchaser's  mortgagee  with  notice  so 
as  to  put  him  on  intjuiry  held  not  sufficient  to 
charge  him  with  notice  of  fraud  in  guardian's 
sale.— Berry  v.  ToUeson,  172  P.  630. 

V.  ASSIGlfBIENT  OF  MORTGAGE  OK 

DEBT. 

4=^239  (Wash.)  A  purchaser  of  note  secured 
by  mortgage  held  to  have  taken  necessary  pre- 
caution, as  regards  right  to  rescind,  by  asking 
for  and  receiving  from  seller  assurance  that 
the  security  was  ample.~^E^er  t.  Stults,  172 
P.  800. 

VI.  TRANSFER  OF  PROPERTY  MOBT- 

OAOED  OB  OF  EQUITT  OF 
BEDEMPTIOIT. 

4sb275  (Okl.)  Purchaser  accepting  deed  sab- 
ject  to  mortgage  which*  he  assumes  cannot 
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gneation  TaUdltr  ot  mort^aBe  cannot  d«- 
nnd  action  for  Its  forecloBure  on  ground  that 
it  ifl  invalid  due  to  aDeged  f rand  practiced  on 
him  br  vendor's  deed.— Oatran  v.  Bond,  172  P. 
447. 

Z.  FOREOLOSUBE  BT  AOTIOH. 
(K)  Parties  ud  Vwmemtuh 

«=»440  (Okl.)  Rev.  Laws  1910,  |  4705,  does 
not  require  summons  in  foreclosure  suit  where 
perBonal  service  has  been  bad,  to  advise  de- 
fendant of  nature  of  action  and  kind  of  judg- 
ment that  will  be  rendered,  nor  is  it  necessary 
to  indorse  on  the  writ  the  amount  for  which, 
with  interest,  default  Jadgmest  will  be  taken. 
— Uttiefield  T.  Brown.  112  P.  648. 

(H)  Trial  or  Hearlnv  •nd  Reference. 

®=»476  (Okl.)  In  siiit  on  note  and  to  foreclose 
mortgage,  wherein  intervener  claimed  title  un- 
der tax  deed  superior  to  mortgage,  it  was  er- 
ror to  foreclose  mortgage  without  determining 
issues  presented  by  tax  deed. — Boss  t.  Lee,  172 
P.  444. 

(I)  JadKm«Bt  OP  Decree  «Kd  BxeoatloBi 

<:=>494  (Kan.)  In  suit  to  foreclose  a  mortgnge, 
an  original  judgment  reciting  that  after  the  sale 
defendants  would  be  barred  and  foreclosed  from 
all  equity  of  redemption  was  erroneous,  but  not 
void.~Marah  v.  Votaw.  172  P.  30. 

Code  Civ.  Proc.  g  503  (Gen.  St.  1915,  ^  7407), 
fixing  six  months'  period  of  redemption  m  case 
of  foreclosure  of  a  lien  for  purchase  price  be- 
fore one-third  has  been  paid,  does  not  require 
a  redtat  of  the  facts  in  tne  judgment.— Id. 
"  ^=»497(1)  (Kan.)  In  suit  to  foreclose  a  mort- 
gage, defendants  would  be  barred  by  an  original 
judgment  erroneously  foreclosing  them  from  all 
equity  of  redemption,  and  could  only  take  ad- 
vantage of  the  error  by  appeal,  and  not  by 
collateral  attack.— Marsh  v.  Votaw,  172  P.  30. 

<J)  iale. 

^^504  (Kan.)  Petition  in  action  to  enjoin  fore- 
closure sale  under  mortgage,  on  ground  of 
mortgagee's  refusal  to  perform  contract  to 
continue  arrangement  as  to  releases  to  pur- 
chasers from  mortgagor,  held  to  state  a  cause 
of  action. — Nelson  v.  Hoskinson,  172  P.  993. 
€=>526(2)  (OkL)  Objection  to  confirmation  of 
foreclosure  sale,  rai^ng  no  jurisdictional 
question,  but  going  merely  to  certain  trial  ir- 
regularities, are  concluded  by  judgment  ren- 
dered, and  on  defendant's  failure  to  except 
thereto  and  appeal  such  irreguiaritiea  cannot 
be  considered.— McComack  v.  Flemii^,  172  P. 

4s»S26(7)*  (Knn.)  In  suit  to  foreclose  a  mort- 
gage, irregularities  in  recital  in  original  judg- 
ment and  ID  sheriff's  return  as  to  nonce  of  pub- 
lication held  cured  by  a  c(Hifirmation  of  sale.- 
Marsh  v.  Votaw,  172  P.  80. 
«=^526(8)  (Kan.)  In  suit  to  foredose  a  mort- 
gage, where  sale  was  ordered  and  confirmed  in 
December.  1913,  defendants*  motion  Sled  Sep- 
tember 23,  1916,  to  vacate  order  of  confirma- 
tion and  to  set  aside  the  sale  was  too  late. — 
Marsh  v.  Votaw,  172  P.  80. 
4e»535(3)  (Kan.)  Although  holder  of  first 
mortgage  was  not  a  parl^  to  the  foreclosure  of 
second  mortgage,  it  was  propw  for  the  sheriff 
to  sell  the  land  snbject  to  the  first  mortgage, 
the  validiCr  of  which  was  not  in  qaestioo,— 
Marsh  v.  Votaw.  172  P.  80. 

<K)  Deflclenor  and  Personal  Llalilllt7> 

4bs>S59(3)  (CaLApp.)  In  action  on  notes  se- 
cured by  mortgage,  prayer  being  for  foreclosure 
and  deficiency  judgment,  a  distinct  adjudica- 
tion and  judgment  against  defendant  in  num 
named  is  equivalent  to  judgment  that  defend- 
ant is  personally  liable,  and  sufficient  to  au- 
thorise dKjik  to  enter  oeficieQcy  Judgment  un- 


der Code  OIt.  Proc.  I  726  after  comminlon- 
er'g  return  showing  deficiency.— Ewing  t.  Wdi 
vale  Land  €!o.,  172  P.  645. 

MOTIONS. 

See  Appeal  and  Error,  ^237,  801 :  ConUna- 
ance ;  Criminal  Law.  «s>919-974 ;  New  Trial. 
«=^114-150;  Pleading*  ^>34^^;  Tnai, 
«s>165. 

MOTIVE. 

See  Criminal  Law,  <8=>371. 

MOVING  PICTURES. 

See  Torts,  «s»8. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Criminal  Law,  ®=9400;  Llcen»- 
es,  «=»14;  Itailroads,  •®s>178;  Schools  and 
School  Districts ;  Street-  Railroads. 

I.  OREATZON.  ALTERATlOlf,  EZI8T- 
ENOE.  AND  DISSOLUTION. 

(D)  Territorial   Uxtent  and  SubdlvUloas, 
Annexation,  Con«olldatlon,  and 
DlvlNloa. 

0=>35  (Colo.)  Const,  art.  20,  an  amendment 
adopted  December  1,  1902,  creating  city  and 
county  of  Denver,  was  intended  to  give  to 
people  of  city  right  of  local  self-government, 
and  to  provide  for  administration  of  functions 
of  city  and  county  governments  in  the  same 
territory  by  the  same  set  of  officers.— Linda- 
ley  V.  City  and  County  of  Denver,  172  P.  707. 
<S=»36(5)  (Colo.)  Under  Const  art.  20,  adopt- 
ed as  an  amendment  December  1,  1002,  merg- 
ing city  of  Denver,  and  part  of  county  into  city 
and  county  of  Denver,  and  by  sections  2,  X, 
and  4  maJEing  district  attorney  ex  officio  at- 
torney of  city  and  county,  he  held  separate  and 
distinct  offices. — Lindsley  v.  City  and  Counlr 
of  Denver,  172  P.  707. 

<&=>36(8)  (Colo.)  Under  Const,  art.  20,  amend- 
ment ad(q)ted  December  1,  1902,  creating  city 
and  county  of  Denver,  and  by  sections  2,  S, 
and  4  thereof  making  district  attorney  ex  of- 
ficio city  and  county  attorney,  his  compensa- 
tion as  city  and  county  attorney  was  fixed  by 
old  charter,  prescribing  his  powers  and  duties, 
so  that  he  would  receive  salary  of  both  offices. 
—Lindsley  t.  Git7  and  County  of  Denver,  172 
P.  707.  ' 

IV.  PROOEEDINOS  OF  OOUNCHi  OB 

OTHER  GOVERNING  BODY. 
(B)  OrdJnanceN  and  Br-Laws  in  Oeaeral. 

«»I08  (Or.)  Const.  arL  4,  i  la,  providing  that 
cities  and  towns  may  provide  for  manner  of 
exercising  initiative  and  referendum  as  to  mu- 
nicipal legislation,  is  automatically  written  into 
and  is  component  part  of  charter  of  each  atr 
and  town  in  state. — Curtis  v.  Tillamook  Citr, 
172  P.  122. 

Ordinance  prescribing  method  of  ezerdainc 
initiative  ana  referendum  powers  hM  substi- 
tute for  method  prescribed  by  Ll  O.  U  y  8470- 
3483.-Id.  -v  - 

Ordinaneet  enacted  by  city,  prescribing  meCb- 
od  of  exercinng,  initiative  and  referendum  pow- 
ers, under  Const,  art  4,  S  la,  held  to  supersede 
not  only  method  prescribed  by  L.  O.  L.  H  3470- 
3483,  but  also  amendment  to  city  charter,  ex- 
acted prior  to  enactment  of  conatltntlMial  pr*- 
vision, — Id. 

City  ordinance  providing  for  amendment  eC 
city  charter  as  to  street  improvements  held  le- 
gally adopted  at  special  election  held  for  suck 
purpose.— Id. 

«=»IIO  (Utah)  An  ordinance  prohibiting  the 
sale  of  intoxicating  liquor  htid  properly  posted, 
although  no  resolution  therefor  had  been  pass- 
ed by  the  city  council  in  view  of  C<Hnpk  Lawv 
1907.  f  205,  as  amended  by  Laws  1011.  e;  IM. 
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f  l^Sa]lnaOitTT.L6wta,172P.28e;  SanwT. 
Neaaen.  Id.  29a 

^=»tll(4)  (Colo.)  The  section  of  an  ordinance 
proTidins  for  licensins  pawnbrokers,  being 
complete  in  itself,  may  be  valid,  though  other 

Kits  of  the  ordinance  be  invalid.— novldent 
an  Soc  T,  City  and  County  of  Denver,  172 
P.  10. 

offioers.  agents.  akd  em- 
plot£s. 

(A>  Mvniclpal  Oflpera  In  General. 

€=>I45  (XJtfth)  Bond  of  city  marshal  condi- 
tioned on  his  performing  well,  trul;,  and  jnatly 
all  the  datira  of  bis  office  was  not  defective  for 
faUnre  to  be  conditioned.  In  words  of  Idwit 
1011,  c  12fl,  I  216,  on  "payment  of  all  moneys 
according  to  law  nnd  ordinance*.**— Henriod  v. 
Church.  172  P.  701, 

Where  city  marahal  filed  a  bond,  the  mayor 
and  council's  failure  to  disapprove  or  reject 
the  bond,  or  raise  any  guestion  as  to  its  suffi- 
ciency, and  their  permitting  bim  to  perform 
tEe  duties  of  office,  were  sufficient  dvidence  of 
acceptance  and  approval  of  the  bond. — Id. 
^»I49(4)  (Utah)  In  view  of  Comp.  Laws 
1007,  8  215,  as  amended  by  Laws  1011.  c.  125, 
appomtive  officers  in  cities  of  the  third  class 
hold  their  respective  offices  until  their  succes- 
Bors  are  appointed  and  qualified. — Henriod  v. 
Church,  172  P.  701. 

Even  in  the  absence  of  statute,  municipal 
officers  hold  over  until  their  successors  arc 
elected  and  qualified,  and  untQ  such  time  are 
entitled  to  the  compensation  attached  to  the 
office, — Id. 

«='l73(2)(Okl.)  Sureties  on  bonds  of  city  of- 
ficers are  not  liable  for  the  penalty  provided  by 
Bev.  Laws  1010,  H  6777,  6778,  for  misappro- 
priation of  dtr  funda.— State  v.  City  of  Musko- 
gee, 172  P.  TM. 

|B)  Mnalslpal  DevnrtmsHto  a«d  oavvra 
VherMt. 

«=»I83(2>  (Utah)  Mere  fact  that  dty  mar- 
shal's bond  had  expired  did  not  forfeit  his  right 
to  the  office,  where  he  was  permitted  to  con- 
tinue to  act,  and  was  therefore  a  de  facto  of- 
ficer at  least,  and  entitled  to  compensation, 
especially  since  the  city  authorities  could  ftt 
any  time  on  notice  have  required  s  bond.— 
Henriod  v.  Church,  172  P.  701. 
^al83(8)  (Utah)  Assuming  a  city  marshal 
was  rightfully  holding  the  office,  the  attempt 
by  the  mayor  to  remove  him  without  the  con- 
currence of  the  council  was  wholly  ineffectual, 
in  view  of  Comp.  Laws  1907,  8  215,  as  amend* 
ed  by  I^ws  Utah  1011,  C.  125,  requiring  the 
concurrence  of  the  council. — Henriod  v. 
Chnrch,  172  P.  TOt 

«s>l83(4)  (Utah)  In  the  abaenee  of  prohib- 
itive statute,  a  city  marshal,  having  resigned 
on  day  preceding  effective  date  of  ruse  in  sal- 
ary, was  eligible  to  reappointment  on  the  next 
day,  especially  in  view  of  Laws  1911,  c.  125, 
and  Sess.  Laws  1917,  c.  44,  amending  Comp. 
Laws  1907,  8  225,  prohibiting  increase  of  sal- 
ary during  term  of  city  officer,  so  as  to  limit 
eiich  section  to  elective  officers.— Henriod  v. 
Church,  172  P,  701. 

4s»l85(l)  (Mont.)  A  police  captain  is  an  of- 
ficer within  the  meaning  of  Rev.  Codes,  SS  371t 
372,  making  it  a  crime  punishable  by  disqualifi- 
cation from  holding  office  for  officers  to  buy 
and  adl  dty  warrants,  and  the  application  ot 
these  sections  cannot  be  avoided  by  a  plea  of 
accommodation  to  a  brother  officer, — State  v. 
Mayor  of  Butte,  172  P.  134. 
«s>l85(7)  (Mont.)  In  a  proceeding  before  the 
examining  and  trial  board  of  the  police  depart- 
ment under  Bev.  Codes,  8  3309,  an  accusatiou 
against  a  police  captain  allegiiiB  a  Berfes  of  of- 
fenses,  eacb   tending  toward  the  nitimato  in- 


qniry  as  to  his  fitness  for  office,  is  not  to  b» 
tei^  nnd«  the  rigid  rules  of  criminal  proce- 
dure.—State  V.  Mayor  of  Butte,  172  P.  134. 
«=='I85(12)  (Mont.)  Where,  in  an  accusation 
against  a  police  captain,  three  oat  of  five  spec- 
incati(Hia  at  condnct  unbecoming  an  officer  stand 
undisputed,  bdcg  vi<^tion8  of  law,  and  at  least 
one  of  them  a  crime,  their  qualily  and  conse- 
quence were  for  the  board  to  detennine. — Htate 
V.  Mayor  of  Butte,  172  P.  134. 

VH.  OONTKAOTS  IN  OENEBAL. 

«=^255  (Okl.)  A  city,  under  Bev.  Laws  1010, 
f§  6777,  6778,  may  recover,  from  city  officers 
and  a  railroad  company  to  which  money  wan 
unlawfully  paid  to  secure  location  of  shops  with- 
in the  city,  the  penalty  provided  by  the  statute. 
—State  v.  City  of  Muskogee,  172  P.  706. 

IX.  PITBUO  ncpROTEMEirrs. 

(A)  Povrer    to    HnUe    Improvemanta  ov 

Qrant  Aid  Tberefor. 

«=»278(3)  (Kan.)  Gen.  St  1015,  |  1974,  does 
not  fix  order  in  point  of  time  in  which  grade 
shall  be  establisfaed  with  respect  to  contract 
for  improvement  or  levy  of  assessment,  but 
insures  abutting  proper^  against  expense  of 
bringing  street  to  grade. — Smith  t.  City  of 
Courtland,  172  P.  1027. 

(B)  Prellmlaarr    Proeeedlna;*   mnd  Ordi- 

nances or  Resolutions. 

«=»294(2)  (Or.)  A  notice  that  paving  la  to  ex- 
tend a  certain  distance  Is  jurisdictional.- Man- 
ley  V.  City  of  Murshfield,  172  P.  488. 
<S=s>294(8)  (Or.)  A  noHc*!.  the  council  "deems 
it  expedient  and  necessary  to  improve, 
*****  was  sufficient  notice  that  paving 
was  "proposed"  within  Marshfield  City  Char- 
ter,  SS  ^0,  50.— Monley  v.  City  of  Marshfield, 
172  P.  488. 

®=3301  (KoQ.)  Qen.  St.  1915,  S  887,  providing 
that  grade  of  street  may  be  established  by  or- 
dinance, and  shall  not  be  changed  without  a 
three-fourths  vote  of  city  council,  does  not 
prevent  establishment  of  grade  by  other  meth- 
od than  the  adoption  of  ordinance.—Smith  v. 
City  of  Courtland,  172  P.  1027. 
$s>3ll  (Kan.)  Where  proceedinga  ot  dty 
coundt  as  to  unprovement  failed  to  show  com- 
pliance with  the  law,  the  council  had  power, 
after  suit  for  injunction,  to  cause  the  record  to 
be  changed,  so  as  to  show  the  actual  facts.— 
Smith  V.  City  of  Courtland,  172  P.  1027. 
«=»323(1)  (Kan.)  Where  contract  price  for 
curbing  and  guttering  streets  included  a 
fdiarge  for  bringing  to  established  grade  the 
part  of  streets  which  were  to  support  the  curb 
and  gutter,  an  injunction  against  ita  enforce- 
ment was  justified.- Smith  v.  City  of  Oonrt- 
land,  172  P.  1027. 

4=9323(3)  (Kan.)  Evidence  keld  to  warrant 
finding  uiat  contract  price  for  curUag  and 
guttering  street  Included  charge  for  bringing 
part  of  street  to  established  grade.— Smith  v. 
City  of  Courtland,  172  P.  1027. 
4=»325  (Kan.)  Without  a  showing  to  the  con- 
trary, the  presumption  Is  that  ai  finally  adopt- 
ed by  the  city  council,  the  record  as  to  an  im- 
provement spoke  the  truth.— Smith  t.  City  of 
Courtland,  172  P.  1027. 

(O  CoatrMM. 

4=s»328  (Or.)  In  the  absence  of  statutory  direc- 
tion to  the  contrary,  a  city  may  make  an  im- 
provement through  more  thai)  one  contract. — 
Stanley  v.  City  of  Marshfield,  172  P.  488. 
4=9347(1)  (Wash.)  Surety  company's  bond, 
reciting  its  intended  compliance  with  law  re- 
lating to  city  contracts,  and  giving  the  persons 
for  whose  benefitB  it  was  made  the  riRht  to 
sue  thereon,  in  complying  with  Laws  1900,  p. 
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716,  was  an  ordinary  statotory  bond,  and  did 
not  make  the  company  a  joint  principal  witli 
the  contractor. — Citv  of  Pasco  v.  Pacific  Coast 
Casualty  Co..  172  P.  566. 
«=>353  (Wash.)  Under  contractor's  assignment 
to  bank,  city  held  to  have  acted  within  rights  in 
paying  without  notice  of  claims  for  labor  and 
materials,  and  before  default  of  contractor  for 
street  improvement,  to  assignee  bank,  70  per 
cent,  of  monthly  estimates  due  contractor,  so 
that  neither  city,  labor  or  material  claimaats, 
nor  contractor's  surety,  could  recover  money. — 
National  .Surety  Co.  v.  American  Savings  Bank 
&  Trust  Co.,  172  P.  264. 

When  bank,  assignee  of  contractor  with  city 
for  street  improvement,  at  request  of  contrac- 
tor's surety,  which  in  writing  agreed  bank 
should  forfeit  no  rights,  released  moneys  re- 
reived  from  city  under  assignment,  implied 
promise  arose  on  part  of  surety  company  to  re- 
pay if  contractor  did  not.— Id, 
«=>365  (Or.)  The  council  cannot  accept  work 
whioh  does  not  cover  the  gronnd  prescribed 
by  the  contract.~Manley  v.  City  of  Slarsh- 
fieid.  172  P.  488. 

^»370  (Wash.)  Where- contract  with  city  for 
street  improvement  provides  city  may  withhold 
payments  until  satisfied  nil  mutorinl  and  labor 
supplied  has  been  paid  for,  provision  amounts 
to  no  more  than  permission  to  city  to  exerciae 
discretion,  and  creates  no  duty  on  its  part.— 
National  Snrebr  Co.  t.  American  Savings  Bank 
&  Trust  Co.,  172  P.  204. 

4=^373(7)  (Wash.)  Assignment  to  bank  of  con- 
tractor with  city  for  street  improvement,  be- 
cause subject  to  claims  for  labor  and  material, 
held  not  to  make  money  received  under  It  by 
bank  from  city  trust  fund  with  which  to  pay 
claims  accruing  and  filed  with  city  after  con- 
tractor's monthly  estimates  were  earned  and 
paid  bank. — National  Surety  Co.  v.  American 
Savings  Bank  &  Trust  Co.,  172  P.  264. 

«=s>376  (Wash.)  Failure  of  a  city  to  take  from 
a  railway  company  the  bond  required  hy  Eem. 
Code  1915,  SS  1159,  1161,  does  not  make  it  Ha- 
lite to  a  subcontractor's  subcontractor  for  la- 
l>or  performed  in  separating  the  grade  of  a 
railway  company's  track  from  the  street.— Dix- 
on &  Oliver  v.  Parker,  Moran  &  Parker,  172  P. 

sse. 

The  mere  fact  that  a  subcontractor  has  per- 
formed work  of  value  in  changing  a  railroad 
grade  in  a  city  does  not  make  the  city  liable 
therefor  in  equity,  where  the  subcontractor  has 
filed  no  lien  notice. — Id. 

(B)  DamagrcM. 

^•385(4)  (Cal.App.)  Owner  of  lot,  fronting 
on  street  for  which  official  grade  is  established, 
to  which  street  is  graded  to  lot  owner's  damage, 
is  entitled  to  recover  against  city,  though  when 
grantor  dedicated  street  he  knew  its  natural 
grade  was  so  steep  as  to  render  it  inaccessible 
to  tentna.- Partridge  t.  City  of  Ilichmond,  172 
P.  166. 

(B)  AsaesameMta  for  BeaeSta,  wmA  flpeelal 
Taxes. 

4»407(1)  (Cal.)  Improvement  Act,  {§  4,  20, 
hetd  not  unconstitnnonal  as  failing  to  provide 
for  an  assessment  of  lands  in  an  improvement 
district  in  accordance  with  the  beuefits  actually 
received.— Rofkridge  Place  Co.  v.  City  Council 
of  City  of  Oukland,  172  P.  1110. 

«:3»425(3)  (Mont)  A  railroad  right  of  way  is 
subject  to  assessment  for  special  improve- 
meats  under  I^ws  1913.  c.  89,  I  14. — Chicago, 
M.  &  Kt  P.  Ry.  Co.  V.  Poland.  172  P.  541. 

That  part  of  a  railroad  right  of  way  cross- 
ing diagonally  over  public  street  was  not  as- 
sesaatile  for  paving  such  street,  under  Laws 
]i>i:t.  c.  S  14,  sinee  the  land  was  not  own- 
ed or  controlled  by  the  railroad,  as  is  prereq- 
uisite to  assessment,  but  by  the  public— Id. 


«=»428  (Moat.)  That  part  of  a  railroad  right 

of  way  easement  crossii^  diagonally  over  public 
street  was  not  assessable  for  paving  such  street, 
under  Laws  1913,  c.  89,  §  14,  by  the  foot  front- 
age method  of  assessment,  since  the  easement 
could  not  abut  upon  anything.— Chicago,  M.  & 
St.  P.  By.  Co.  V.  Poland,  172  P.  541. 

That  part  of  a  railroad  right  of  way  crossing 
diagonally  over  public  street  was  not  assessable 
for  paving  such  street,  under  Lawa  1913,  c.  89, 
§  14,  by  the  foot  frontage  method  of  assessment, 
since  the  land  did  not  abut  on  the  street,  but 
was  a  part  of  it.— Id. 

^»447  (Or.)  If  by  reason  of  error  or  mistake 
a  city  is  unable  to  complete  a  part  of  proposed 
paving  called  for  by  ordinance  and  notice,  it 
will  be  beld  to  have  abandoned  it,  and  collection 
of  assessments  will  be  enjoined, — Manlcy  v. 
City  of  Marshfield,  172  P.  488. 

«=>488,  489(5)  (Okl.)  Where  city  acquires  ju- 
risdiction to  pave  streets,  owner,  knowing  of 
improvements  and  intention  to  levy  special  tax 
to  compensate  contractor,  who  fails  to  sue  to 
test  validly  of  paving  ordinance  or  assessment 
within  time  provided  by  city  charter,  cannot 
enjoin  collection  of  assessment  on  ground  of 
irregularities.— Partee  v.  Cleveland  Trinidad 
Paving  Co.,  172  P.  945. 

«=>488, 489(8)  (Or.)  A  property  owner  who  did 
not  appear  at.  a  council  meeting  called  on  due 
notice  to  equalize  assessments  for  paving  can- 
not afterward  object  that  the  front  foot  rule 
used  was  unfair  to  him,  in  that  his  lot  was 
shorter  than  the  others. — Manley  v.  City  of 
Marshfield,  172  P.  488. 

€=»506  (Or.)  Where  action  was  brought  to  en- 
join part  of  paving  and  the  city  unreasonably 
delayed  litigating  tbe  matter,  or  in  doing  the 
work  promptly  on  removal  of  legal  obstiicles, 
assessments  for  the  comiileted  part  should  be 
canceled.- Manley  v.  City  of  Marshfield,  172  P. 
488. 

4=^5 1 3(1)  (Or.)  In  suit  by  several  property 
owners  to  enjoin  collection  of  local  usseas- 
ments,  only  matters  affecting  all  of  them  ran 
be  litigated,  and  injunction  will  not  be  granted 
on  ground  that  one  lot  is  shorter  than  othera, 
and  the  front  foot  rule  unfair,— Manley  v.  City 
of  Marshfield.  172  P.  488. 

A  substantial  departure  from  paving  notice 
will  entitle  pr<iperty  owners  to  enjoio  collec- 
tion of  assessments. — Id. 

4=^514(11)  (CaL)  Keassessment  for  a  street  im- 
provement will-not  be  set  aside  as  not  being  pro- 

Sortionate  to  benefits  for  the  mere  reason  that 
eductions  and  additions  were  made  to  the  orig- 
inal Bssesiiment  at  a  certain  sum  per  front  foot. 
— Rockridge  Place  Ca  v.  City  Council  of  City 
of  Oakland,  172  P.  1110. 

X.  FOUCE  POWER  AMD  BEOVXiA. 

TIONS. 

(A)  Dclasatlon,  Bxt«nt,  an«  BxwcU*  of 
Power. 

9:^592(1)  (Colo.)  An  ordinance  requiring 
pawnbrokers  to  obtain  a  license,  and  defining 
pawnbrokers  without  rward  to  interest  chanc- 
ed, is  not  Invalid  as  ronflioting  with  Laws  1897, 
pp.  250,  252,  234,  §§  1,  8,  18,  requiring  pawn- 
brokers, defined  to  include  only  persons  cbarsing 
certain  interest  to  obtain  a  license. — Provident 
Ixian  Roc.  v.  City  and  County  of  Denver,  172 
P.  10. 

€=}592(1)  (Wash.)  Provisions  of  ordinanue  of 
city  of  Spokane  that  every  person,  firm,  or 
corporation  who  by  means  of  any  vehicle  shall 
carry  any  person  or  persons  to  or  from  any 
point  within  the  city  for  hire  shall  pay  a  li- 
cense fee  of  etc..  were  not  rendered  void 
by  Laws  Ifll.'S.  c.  142,  31.-^ty  of  Spokane 
V,  Knight.  172  P.  823. 

$=»592(1)  (Wash.)  A  city  may  enact  ordinanc- 
es on  subjects  covered  by  the  state  statutes, 
operative  within  tbe  jurisdiction  of  the  city. 
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when  the  statnte  do«s  not  expresBly  prohibit 
it.— Gitr  of  Seattle  v.  Bothweiler,  172  P.  8:^5. 

XI.  USE  AMD  BEGUUITION  OP  PUB- 
UO  FI.AOEa,  FROPEBTT, 
AMD  WORKS. 
(A)  Streets  and  Otker  Public  War*. 

^703(4)  (Wash.)  Acts  1917,  p.  640.  8  34, 
hrld  to  prohibit  a  municipality  from  pasaing 
reguIatioDB  or  ordinances  regulatins  the  speed 
of  automobiles  witliiu  the  city.— City  of  Seattle 
V.  Rothweiler,  172  P.  825. 
®=>705(11)  (Cal-App.)  Where  owner  neRligent- 
ly  l4'Cc  his  automobile  nuattended  on  street  car 
tracks  and  a  street  car  was  negligently  run 
into  it,  catapulting  it  against  one  working  at 
tlie  curb,  the  owner  of  the  automobile  was  lia- 
ble for  the  injuries.— Keiper  t.  Pacific  Gas  & 
Electric  Co.,  172  P.  ISO, 
^»70S(12)  (Wash.)  Surety  on  bond  given  par* 
fltiant  to  I^aws  1916,  p.  227  (Rem.  Code  1915, 
$  5ot>2— 37  et  set].),  as  to  operating  automobiles 
for  hire  in  cities,  held  liable  for  negligence  of 
driver,  where  principai  failed  to  remove  license 
number  on  sale  of  car,  M  required  by  Laws 
1915.  p.  3S1.  S  13  (Rem.  Code  1916.  &  5502-13). 
-Peters  v.  Casualty  Co.  of  America.  172  P. 
220. 

Zn.  TORTS. 

(A)  Exerelae  of  Govepn mental  and  Cor- 
porate  Powera  In  General. 

^=>736  (Wash.)  Where   wading   pool  in  city 

Slayground  was  drained  and  cleaned  each  Frt- 
ay.  that  a  broken  bottle  was  cast  therein  by 
some  one  between  Friday  and  a  Sunday,  when 
a  girl  wader  was  injured  by  cutting  her  foot  on 
such  a  bottle,  would  not  be  sufficient  to  chaise 
the  city  with  maintaining  a  nuisance. — Clark  v. 
City  of  SeatUe.  172  P.  1155. 

(C)  Defect*  or  Obatraetlona  In  Strecta 
and  Other  Pnbllc  Ways. 

«=»768(3)  (Okl.)  Construction  of  sidewalkB 
six  inches  lower  than  connecting  sidewalk  and 
failure  to  correct  grade  on  notice,  was  action- 
able negligence,  rendering  city  liable  for  per- 
sonnl  injury  resulting  from  its  condition. — City 
of  Duncan  v.  Brown,  172  P.  79. 

<S=>ei6(l>  (Okl.)  Petition,  alleging  that  plain- 
tiff's horses  bitched  to  boggy  were  frightened 
by  children  on  roller  skates,  that  city  had  per- 
mitted street  to  remain  in  an  unsafe  condition 
and  that  buggy  fell  into  hole  and  injured  plaiti> 
tiff,  held  to  state  cause  of  actdon. — City  of  Cuih* 
ing  V.  Stanley,  172  P.  628. 

Xm.  FISOAI.  KAKAOEMEafT.  PVB- 
UC  DEBT.  SEOnBITIEB,  AND 
TAXATION. 

(A)  Power  to  laear  IndebtediMm  and  Hz- 
pendltorea. 

^=>864(1)  (Wash.)  Maintenance  of  efficient 
city  fire  department  is  an  essential  of  govern- 
ment for  which  city  may  incur  indebtedness  in 
excess  of  authorized  indebtedness,  since  the 
constitutional  limitstion  does  not  apply  to  obli- 
gations made  mandatory  by  the  (institution  or 
esspntial  to  government. — State  T.  City  of 
Kverett,  172  P.  752. 

«=>873  (Okl.)  Officers  of  city  cannot  pay  out 
its  money  to  establish  or  retain  railroad  yards 
in  city,  and  if  it  is  done  the  officers  and  the 
railroad  receiving  money  are  liable  to  city  for 
double  the  amount.— State  v.  Citir  of  Muskogee, 
172  P.  796. 

(C)  Bonds  mmA  Otlier  SeemrltlM,  Md  Slab- 
lav  Panda. 

<&=>9I9  (Cal.App.)  Act  relating  to  incurring  of 
indelitedness  by  munfdpalities   (St  1901,  p. 


28),  requiring  maolcipal  bonds  to  be  payable  an- 
nually in  parts  not  leas  than  one-fortieth  part 
of  whole  indebtedness,  does  not  require  annual 
payments  to  be  uniform  in  amount. — ^Town  ot 
Calistoga  v.  Adams,  172  P.  624. 

(D)  Taxes  «ad  uthev  Rwenae,  aad  Appll- 
eatloa  Tbevcot. 

«=>956a)  (Wash.)  Under  Laws  1915,  c.  176,  f 
1,  validating  certain  excess  tax  levies  in  cities 
of  third  class,  there  could  be  no  recovery  of 
excess  taxes  by  a  city  in  which  no  taxpayer 
had  paid  excess  tax  at  time  of  passage  of  act. 
—Northern  Pac.  By.  Oo.  V.  SDohomlsb  County, 
172  P.  878. 

Laws  1916,  c.  176,  if  1,  validating  certain  ex- 
cess taxes  in  cities  of  third  class  where  there 
has  been  "an  attempt  to  collect,"  same  does 
not  apply  where  attempts  weVe  not  made  un- 
til after  passage  of  act.— Id. 

(H>  RlscbtM  and  Remedies  of  Taxparer». 

«=3>099  (Okl.)  Where  city  after  written  demand 
of  ten  resident  taxpayers  neglects  to  sue  to  re- 
cover money  unlawfully  paid  by  its  officers  to 
railroad,  any  resident  taxpayer  may  sue  in 
name  of  state  for  penalty  under  Rev.  Laws 
1910,  IS  6777,  6778;  one-half  of  recovery  go- 
ing to  plaintiff  as  a  reward,  and  remainder  to 
city.— State  v.  City  of  Muskogee,  172  P.  796. 

When  city  neglects  to  sue  for  monejr  unlaw- 
fully paid  out  by  city  officials  after  written  de- 
mand by  resident  taxpayers,  a  taxpayer  who 
sues  to  recover  penalty  under  Rev.  Laws  1910, 
g{  6777,  6778,  baa  interest  in  cause  of  action 
not  affected  by  city's  subsequent  suit.— Id. 

€=s>IOOO(4)  (Okl.)  Sureties  on  official  bonds  of 
city  officials  sued  by  resident  taxpayers  to  re- 
cover penalty  prescribed  by  Rev.  Laws  1910, 
SI  6777.  6778.  for  misappropriation  of  moneys, 
not  being  liable  for  such  penalty,  are  not  prop- 
er parties  tbereia.— State  v.  City  of  Muskogee 
172  P.  796. 

XIV.  OiaUKS  AGAINST  COBPORA- 

TION. 

«=>I002  (Colo.)  Plaintiff,  recovering  salary 
for  services  as  ex  officio  city  and  county  attor^ 
ney  of  city  and  county  of  Denver,  created  h7 
Oinat.  art.  20,  an  amendment  adopted  Decem- 
ber 1,  1902,  held  not  entitled  to  interest  upon 
amount— Lindsley  v.  City  and  County  of  I>en- 
ver,  172  P.  707. 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=:»723-S19. 

NAMES. 

«s»20  (Or.)  L.  O.  L.  {  7093,  does  not  abro- 
gate common-law  right  of  a  person  to  cbatwe 
his  name.— State  t.  Ford,  172  P.  802. 

NATURAL  GAS. 

See  Becdvers,  «»18. 

NAVIGABLE  WATERS. 

See  Watew  and  Water  Courses. 

NEGLIGENCE. 

See  Carriers,  ^140,  160,  158,  162,  218,  280- 
;t21;  Death:  (las;  Highways,  «=»1«2-213; 
Master  and  Servant,  <S=9l01-296,  330:  Mu- 
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nldpRl  CorporatloiiB,  ^»705;  Principal  and 
Atjcent,  «=979;  RailroadH,  «=9224-443;  Sales. 
^s»'214:  Schools  and  School  Districts,  «s> 
121;  Tal^nplu  and  Tdeplionea,  «Es^a-79. 

I.  ACTS  OB  omssioirs  ooxaTrruT- 

XHO  MEOUGENOB. 
(A)  PerMiBal  Oondnct  Ik  GeB«rmli 

(OkL)  To  constitute  actSonable  negli- 
gence, there  must  exist  a  duty  on  the  part  of 
defendant  to  protect  plaintiff  from  the  injury 
complained  of,  a  failure  to  perform  that  duty, 
and  an  Injury  toplalntlff  proximately  caused 
by  sndi  failure.— I^sk  t.  Wilkea.  172  P.  92». 

(C)  Condition  mud  Vie  of  Land,  BnlldlnaCKt 
Knd  Other  Stractarcs. 

i2=344  (Oal.App.)-  It  is  the  duty  of  a  store  to 
keep  entrances  in  safe  condition,  and  to  use 
ordinary  care  to  avoid  accidents  to  those  en- 
tering.—Long  T.  John  Breuner  Ca,  172  P.  1132. 

n.  FBOZOCATE  GAUMS  OF  HT  JUBT. 

4s36l(l)  (Or.)  Strictly  speaking,  there  cannot 
be  two  "proximate"  causes  of  an  injury,  and 
where  two  or  more  circumstances,  each  involv- 
ing negligence,  combine  to  cause  an  injury,  the 
t-irctinutances  together  constitute  but  one  prox- 
imato  cause.— Stool  t.  Southern  Pac.  Co.,  172 
P.  101. 

m.  OONTRIBUTOBT  NEOUOEKOE. 
<A)  FerMOna  Injured  1m  Ocncml. 

4=368  (CalApp.)  One  riding  in  vehicle  as  pas- 
senger or  guest  of  driver  must  exercise  ordinary 
care  for  his  own  safety. — Ilardi  v.  Central  Cali- 
fornia Traction  Co.,  172  P.  763. 
«=>68  (CnLApp.)  It  was  duty  of  i>atron  of  store 
to  exercise  ordinary  care  in  possing  out  of  de- 
fi'ctive  entrance.— Long  v.  John  Breuner  Co.,  l72 
1'.  Ii;i2. 

«s»83  (CahApp.)  Where  there  is  no  contribu- 
tory negligence,  the  doctrine  of  last  clear  chance 
does  not  arise.— Kefper  v.  Pacific  Gas  ft  Elec- 
tric Co.,  172  P.  180. 

€=»83  (Cal.App.)  Injured  person  whose  negli- 
gence placed  him  in  position  of  danger,  and 
who  negligently  failed  to  extricate  himHelf  there- 
from when  he  might  have  done  bo.  held  unable 
to  recover  on  any  theory  of  last  clear  chance.— 
Ilardi  v.  Central  California  TractioD  Co.,  172 
P.  763. 

(C)  Impntvd  neBlivenM. 

4=»93(1)  {Cal.App.)  Passenger  or  guest  in 
vehicle  driven  by  another  is  not  chargeable  with 
latter's  ncgligcace,  unless  having  right  to  ex- 
ercise control  over  driver,  possessing  such  pow- 
er of  control  in  eyes  of  law,  or  unless  passen- 
ger or  guest  himself  actively  participated  in 
driver's  nexligeoce.— Ilardi  v.  Central  CaUfonda 
Traction  Co.,  172  P.  763. 
«=3>93<1)  (Colo.)  Negligence  of  a  dty  chauffeur 
cannot  be  imputed  to  a  policeman,  who  had  no 
control  over  nor  right  of  selertioo  of  a  driver, 
and  who  was  ordered  out  with  such  driver  to 
answer  a  riot  call. — Denver  Tramway  Co.  t. 
Orbaeh,  172  P.  1063. 

^»96  (ITtah)  A  parent  was  not  guilty  of  con- 
U'ibutory  negligence  in  allowing  a  bright  bLx 
year  old  child  to  go  a  short  distance  down  a 
road  with  a  tricycle,  where  she  watched  him 
until  he  started  to  return.— Barker  t.  Savaa, 
172  P.  672. 

(D)  ConpwMtlv-e  IfeKllcvnos. 

4s»lOI  (Or.)  Combined  negligence  of  section 
man  and  of  defendant  road  was  the  proximate 
cause  of  death,  ns  and*>r  Kuijiloyers"  Liability 
.\ct.  S  3,  his  cvmtribntory  nejrliBenct'  would  go 
only  tu  reduce  the  quantum  of  damages.— Stool 
V.  Southern  Pac  Co^  172  P.  101. 
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IT.  AOTEOira. 

lA)  mvkt  of  Actios.  Pavticm  PrellKlamfT 
Pvoe««dlBV)if  and  PleadlBV. 

4=»l  13(1)  (Cal.App.)  In  an  action  for  wrongful 

death,  plaintiff  need  only  show  that  defendant'* 
negligence  was  the  proximate  caube,  and  he 
need  not  negative  contributory  negligence. — 
DrouiUard  t.  Southern  Pac  Co..  172  P.  405. 

(B>  Bvldvaee. 

«=»I2I(1)  (Mont.)  The  burden  is  on  one  alleg- 
ing negligence  to  prove  it  hf  substantial  evi- 
dence.—Scheytt  r.  GaUatin  Valley  MilUng  Co., 

172  P.  321. 

1 25  (CaLApp.)  In  action  for  injuries  by  slip- 
ping on  inclined  entrance  to  store,  it  was  com- 
petent to  show  that  other  persons  had  previ- 
ously slipped  and  fallen  on  such  incline — ^Lmg 
v.  John  Breuner  Co.,  172  P.  HSU. 

In  action  for  injuries  by  falling  on  steep  In- 
cline at  entrance  of  store,  previous  accidents  on 
such  incline  may  be  shown,  if  they  are  similar 
in  their  general  character,  and  circumatauces 
need  not  be  shown  to  be  precisely  similar. — Id. 
<=>I34X1)  (Mont.)  The  burden  being  on  one  al- 
leging negligence  to  prove  it  by  substantial  evi- 
dence, evidence  furnishing  a  basis  for  two 
equally  permissible  inconsistent  oouclusions  ia 
insufficient- Scheytt  t.  CiaUatbi  Valley  UUling 
Co.,  172  P.  321. 

(O  Trial,  JMdKmemt.  *uid  Review. 

«=a  136(2)  (Okl.)  Negligence  is  generally  for 
jury,  and  when  competent  evidence  thereof  has 
been  admitted,  it  is  only  where  standard  of 
duty  may  be  determined  as  matter  of  law.  or 
where  on  undisputed  facts  reasonable  men  could 
not  draw  different  oondusions,  that  courts 
may  take  question  from  jury.— City  of  Gushing 
V.  Stanley.  172  P.  628. 

«s»l36((l)  (Cnl.App.)  Negligence  is  question  of 
fact  for  jury,  even  where  there  is  no  conflict  of 
evidence,  if  different  condusions  can  be  drawn 
from  the  evidence  by  reasonable  and  Impartial 
men.— Long  v.  John  Breuner  Co.,  172  P.  1132. 
^136(22)  (Cal.App.)  Whether  a  store  was  neg- 
ligent in  maintaining  a  36  to  50  per  cent,  incline 
at  its  entrance,  held,  under  the  evidence,  for  the 
jury.— Long  v.  John  Breuner  Co.,  172  P.  1132. 
«=>I36(2(1)  (CaLApp.)  Whether  plaintiff  who 
walked  rapidly,  in  occupied  state  of  mind,  out 
of  store  entrance  inclined  35  to  50  per  cent,  was 
guilty  of  contributory  negligence,  Aeld,  under 
the  evidence,  for  the  jury. — Long  t.  John  Breu- 
ner Co..  172  P.  1132. 

«s>l36(26)  (Utah)  Question  of  contributorr 
negligence,  like  that  of  defendant's  original 
ligence,  ordinarily  is  one  of  fact  for  jury,  and 
can  be  disiKwed  of  as  question  of  law  only  in 
rare  instances,  as  when  evidence  is  undisputed. 
—Knight  V.  Southern  Pac  Gc.  172  P.  ^9. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  OMal.  «s»g9-104. 

NEW  TRIAL 

See  Appeal  and  Error,  «s>110.  294,  345,  502; 
873,  874,  979.  1015.  1078;  Criminal  Law. 
«»91»-864,  1023 ;  Master  and  Servant. 
411%. 

t.  NATiratE  AlCD  SCOPE  OF  BEMBDT. 

«=>Va  [New.  vol.  9  Key-Xo.  Series] 

(CaLApp.)  Proceedings  on  motion  for 
new  trial  arc  independent  of  the  jndgment. — 
Macbado  v.  Macbudo,  172  P.  1124. 
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n.  QBOTODS. 
<A)  Bvma  and  IvrcvnlarttlM  tM  OvnenO. 

«=»I7  (Cal.)  While  course  of  conduct  alleged 
in  affidavits  used  on  motion  for  change  of  judge 
on  the  ground  of  bias  or  prejudice  under  Code 
Civ.  Proc.  i  170,  subd.  4,  can  be  used  as  evi- 
dence of  irregularities  in  motion  for  new  trial 
under  section  657.  subd.  1,  the  question  of  bias 
or  prejudice  cannot  be  raised  upon  the  motion 
for  new  trial.— In  re  Friedman's  Estate,  172 
P.  140. 

<B)  HIscoMdvet   of    Parties,    Cavnsei,  or 
WltaesasB. 

«=>28  (Mont)  Under  Rev.  Codes,  S  6794(1), 
held  that  new  trial  should  have  been  granted, 
where  one  defendant  and  third  party  concealed 
one  of  plaintiff's  material  wituesaes  and  com- 
pelled him  to  stay  in  biding  until  trial  was 
concluded;  such  conduct  constituting  contempt 
under  section  7309(8),  a  misdemeanor  under 
section  8249.— Buntin  v.  Chicago.  M.  &  St.  P. 
Ry.  Co.,  172  P.  330. 

<C)  RnliuB;*  Md  iBStrncttons  mt  Trial. 

9=»38  (Cal.)  Where  a  demurrer  to  the  com- 
plaint had  been  overruled,  and  on  trial  before 
another  judge  plaintiff's  evidence  was  rejected 
because  complaint  was  defective,  and  judgment 
in  defendant's  favor  was  entered,  such  judgment 
was  not  judgment  on  the  pleadings  but  in  ef- 
fect one  of  nonsuit,  granting  of  which,  it  er- 
roneous, was  ground  for  new  trial- — Stow  v. 
Superior  Court  of  California  lb  and  for  Ala- 
meda County.  172  P.  698. 

Where  testimony  proffered  by  plaintiff  was 
rejected  as  not  relevant  under  complaint  believed 
by  court  to  be  faulty,  and,  plaintiff  standing 
on  bis  pleading,  the  court  gave  judgment  against 
him,  new  trial  might  be  granted  because  of  the 
court's  ruling  upon  the  exclusion  of  evidence 
under  the  complaint,  as  an  alleged  "error  in  law, 
occun-ing  at  the  trial,"  made  ground  lor  new 
trial  by  Code  dv.  Proe.  |  667,  subd.  7^Id. 

(D)  Dlaanuaeatlon  or  Mlaooiidmt  of  or 
ASoBtlHK  Jwy. 

4=s>9l  (Colo.)  Defendants  will  not  be  granted 
a  new  trial  on  the  ground  that  an  attempt  was 
made  by  a  bystander  to  bribe  a  jnror  to  hang 
the  jury  in  behalf  of  defendants.— Harvey  t. 
Beard,  172  P.  420. 

(P)  Tordlet  or  Flndlnvs  CTontrary  to  Law 

or  Evidence. 

^=>7I  (Or.)  In  a  depositor's  action  against  a 
bank  to  recover  a  deposit  alleged  to  have  been 
wrongfully  withdrawn  by  a  third  person,  where 
there  was  evidence  on  both  ^ea  as  to  soch 

third  person's  authority,  the  question  was  for 
the  jury,  decision  could  not  be  disturbed  by  the 
trial  court— McNamee  v.  First  Nat  Bank.  172 
P.  801. 

«=>79  (Cal.)  New  trial  will  not  be  granted  for 
want  of  evidence  to  sustain  Immaterial  findings. 
— Benoist  v.  Beaoist.  172  P.  1109^ 
^s>79  (Wash.)  Where  motion  for  new  trial  set 
out  no  new  matter,  but  merely  sought  another 
review  by  judge  of  evidence  then  in  record,  oo 
which  he  bad  reached  <niginal  conclusion,  and 
was  beard  on  merits,  and  not  declined  to  be 
beard  for  insufficient  technical  reasons,  denial 
was  not  erroneona.— In  re  King's  Estate,  172  P. 
1167. 

<0)  Snrprlae,  Accident,  InadTortoaoe.  •* 
HlBtake. 

4=385  (OkL)  Party  against  whom  judgment  is 
rendered  for  any  default  of  appearance  may  file 
motion  for  new  trial.— lAclede  Oil  &  Gas  Co.  v. 
Miller,  172  P.  84. 

^993  (Okl.)  If  errors  properly  presented  on 
appeal  from  judgment  necesdtates  review  of 


evidence  and  It  is  impossible  to  make  case-made 
incorporating  te8tim<»]y,  through  no  fault  of 
such  party,  new  trial  will  be  granted  under  R. 
L.  1910,  i  5033.  subd.  9,  on  proper  application 
therefor.— Laclede  OU  &  Gas  Co.  t.  Miller.  172 
P.  84. 

(H)  Hewlr  Dl ■covered  Bvldenoe. 
«=>99  (Mont)  By  Bev.  Codes,  S  6794,  newly 
discovered  evidence,  as  ground  for  new  trial, 
must  be  evidence  diacovered  after  trial  whidi 
is  material,  and  which  moving  party  could  not 
with  reasonable  diligence,  have  discovered  and 
produced  at  triaL— Roberts  v.  Oechsli,  172  P. 
1037. 

«»I02(1)  (Cal.)  To  be  entitled  to  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  it 
must  be  shown  that  the  evidence  could  not  with 
reasonable  diligence,  have  been  produced  at  the 
trial.— In  re  Jepson's  Estate,  172  P.  1107. 
®=3|02(1)  (Mont)  New  trial  was  properly 
denied  where  motion  was  based  on  ground  of 
newly  discovered  evidence  of  witness  known  by 
a  defendant  to  be  in  possession  of  facta  seven 
years  before  triaL— Roberts  v.  Oechsli,  172  P. 
1037. 

^=»103  (CaL)  In  action  on  accident  policy  for 
accidental  drowning,  where  the  only  oreach  of 
warranty  was  that  deceased  had  heart  trouble, 
affidavit  of  physician  that  his  opinion  was  that 
deceased  had  an  apoplectic  stroke,  held  not  to 
call  for  new  trial  on  ground  of  newl^  discovered 
evidence.— Kinsey  v.  Padfic  Mut  I^fe  Ina.  Co. 
of  California,  172  P.  1098. 

«=»I04(1)  (Cal.)  New  trial  will  not  be  granted 
for  newly  discovered  evidence  which  is  merely 
cumulative.— In  re  Jepson's  Estate,  172  P.  1107. 
^>I04(1)  (Mont)  Order  denying  new  trial 
on  account  of  new^  discovered  testimony  which 
is  merely  cumulatiTe  la  proper^Roberta  v. 
Oechsli.  172  P.  1087. 

HL  PBOCEEDnros  to  pbooube 

NEW  TRIAZk 

«=»II4  (Wash.)  In  view  of  Rem.  Code  1915, 
$S  67,  888,  judicial  discretion  to  grant  new 
trial  for  insufficiency  of  evidence  is  vested  in 
the  court,  and  not  the  Judge,  and  may  be  ex- 
ercised by  the  new  incumbent  after  death  of 
the  trial  judge.— Carkonen  v.  Columbia  &  P.  8. 
R.  Co..  172  P.  816. 

<^  1 17(2)  (Ariz.)  Under  Civ.  Code  191^  par. 
590,  providiLg  that  motions  for  new  trial  sliall 
be  made  after  rendition  of  judgment  a  motion 
before  rendition  of  judgment  was  premature 
and  ineffectuaL— Ellis  v.  First  Nat.  Bank,  172 
P.  281. 

®=>II9  (Utah)  Where  new  trial  was  moved  for 
on  March  26tb,  it  was  within  the  discretion  of 
the  court  to  exclude  evidence  in  support  there- 
of, where  the  affidavits  were  not  filed  until 
April  26th.— Egelund  v.  Fayter,  172  P.  813. 
<3=3l40(2)'(Ca1.)  On  motion  for  new  trial  un- 
der Code  Civ.  Proc.  §  657.  subd.  1.  on  ground 
of  irregularities  preventing  a  fair  trial  it  is 
immaterial  whether  they  result  from  bias  or 
prejudice;  hence  it  is  unnecessary  for  judge 
to  nie  a  counter  affidavit  denying  bias  and  prej- 
ndice.- In  re  Friedman's  Estete,  172  P.  140. 
4aBl50(4)  (Mont.)  Party  moving  for  new  trial 
on  srouna  of  newly  discovered  evidence  must 
disclose  by  bis  own  affidavit  that  new  evidence 
was  not  luiowa  to  bim  at  time  of  trial.— Rob- 
erts V.  Oechsli.  172  P.  1087. 

NOMINAL  DAMAGES. 

See  Appeal  and  Error,  ^=>1171. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  4s»199. 
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NONRESIDENCE. 

S«e  Depositioiu,  ^9l2;  Limitation  of  AedoM, 

NONSUIT. 

Sea  Dismissal  and  Nonsuit. 

NOTES. 

Sice  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  «8=341»-430;  Banks  nnd 
Hankiiig,  €=»116;  Bills  and  Note«,  <8=>33»; 
Carriers,  €=385 :  Chattel  Mortgages,  «=5>147 ; 
f'ontracts,  «8=>271,  306;  Crimuial  Law,  €=» 
3081 ;  Fraudulent  Conveyances.  «=3l59 ; 
<;naranty,  ^»7;  Hinhwavs,  ^=>197 ;  Insur- 
ance. «=>95.  354,  378;  Judgment,  «=>388; 
Lis  Pendens ;  Partnership,  ^=337 :  PriDripal 
and  Agent,  <e=»166,  178;  Receivers,  ^=»35. 

®=>5  (Okl.)  Records  of  office  of  irtate  insur- 
BDce  commissioner  pertaining  to  statna  of  in- 
Hurance  company  are  not  constructive  notice  of 
contents  thereof  to  one  dealing  'with  company. 
—Union  Trust  Co.  t.  Hendrlckson,  172  P.  440. 


NUISANCE. 

I.  PRIVATE  NTTISAlfOES. 
(A)  Nmtore  of  Injury,  and  Llabllltr  Tbere- 

lOP. 


,  »1  (Kan.)  A  business  may  be  condacted  un- 
der conditions  which  will  constitute  it  a  private 
aa  well  as  a  public  nuiaanee.— Winbigler  v. 

Clift,  172  P.  537. 

(C)  Abstement  and  I«JnnotloB. 

<&=»32  (Kan.)  Petition  in  suit  by  an  individual 
to  enjoin  private  nuisance  arising  from  keeping 
of  a  horse  and  mule  market  in  close  proximity 
to  his  residence,  held  to  state  a  cause  of  action, 
HO  that  BustaininK  of  demurrer  was  error.— 
Winbigler  v.  Clift,  172  P.  537. 

n.  PUBLIC  NUISANCES. 
{O  Abatement  and  Injnnotlon. 

^=>84  (Kan.)  In  action  by  state  on  relation 
of  county  attorney,  evidence  held  sufBdeot  to 
justify  finding  that  horse  and  mule  market  con- 
ducted by  defendant  was  a  public  nuisance.— 
Winbigler  v.  Clift,  172  P.  637. 

NUNCUPATIVE  WILLS. 

See  Wills,  «=3l44. 

OBJECTIONS. 

Sea  Appeal  and  Error,  «=>185-237,  1078 : 
Criminal  Law,  «=»6Q0.  693,  1012-1037;  In- 
dictment and  Information,  ^»1(>6,  198 :  Par- 
ties. «B>92,  dS;  Pleading,  «e»406,  427,  430. 

OBLIGATION  OF  CONTRACTS. 

8ee  Constitutional  Law,  €3:»135-154. 

OBSCENITY. 

'S»4  (Okl.Cr.App.)  Under  R-^r.  Laws  IMO,  X 
2403.  the  Innguape  used  need  not  consist  of 
words  obscene  or  lascivious  per  se,  and  an  in- 
formation setting  forth  language  not  olracene 
or  lasoivioua  per  se,  but  the  sense  and  the  mean- 
ing of  which  is  such,  is  sufficient  in  view  of  sec- 
tions 5740,  5747.— State  v.  Payne,  172  P.  lOOC, 
1098. 

«S=>II  (CaLApp.)  Under  Pen.  Code.  §  311.  com- 
plaint charging  that  defendant  did  "willfully 
and  unlawfully  expose  his  person,"  etc.,  was 
insufficient,  in  that  It  did  not  allege  that  acts 
were  done  "lewdly."— Ex  Parte  Corrca,  172  P. 
Old. 


OBSTRUCTIONS. 

See  Highways,  «s»16%  182. 

OCCUPATION. 

See  Insurance,  «»339. 

OFFER. 

Bee  Contracts,  <9=922. 

OFFER  OF  PROOF. 

See  THal.  «s»63. 

OFFICERS. 


See  Clerks  of  Courts;  Constitutional  Law,  .«  

31 ;  Corporations,  <t=9425-432 ;  Kxtortion ; 
Judges;  Justices  of  the  Peace;  Municipal 
Corporation!,  4s>lS8;  Quo  Warranto;  Ke- 
ceivers. 

I.  AFPOXHTMJdHIT.  QUAUFIGATIOir, 

AND  TENURE. 
(P)  Term  of  Olllee,  Vaeanclea,  and  Bold- 
laa;  Over. 

^=>55(1)  (Cal-App.)  Where  judgment  was 
against  one  appointed  to  office,  in  action  to 
remove  another  from  such  office,  and  former 
took  appeal  which  was  decided  in  his  favor, 
he  was  not  "incumbent"  of  such  office  pending 
appeal  within  Pol.  Code,  §  JW6.  subd.  6,  whose 
absence  from  the  state  would  render  office  vm- 
cant;  other  being  incumbent  under  such  acC^ 
as  well  as  under  section  936.— Benton  t.  Hunt, 
172  P.  177. 

(G)  ReHlflfuatlon,  Snspenalou.  or  Removal. 

^70IA  [New,  vol.  17  Key-No.  Seriew] 

(Colo.)  A  mere  deposit  with  the  Secre- 
tary of  Stat%  of  a  petition  to  recall  an  officer 
under  Const.  Amend,  art.  21,  !  2  (see  Laws 
1913,  p.  673),  is  not  a  filing  until  the  secretary 
has  examined  it  and  determined  that  it  is  a 
petition  and  has  actually  filed  it,  and  the  filing 
does  not  date  back  to  the  date  of  deposiL — 
Landrum  v.  Ramer,  172  P.  ,3. 

Under  Const.  Amend,  art.  21,  |  2  (see  Laws 
1013,  p.  673),  a  signature  to  a  recall  petition  is 
not  complete,  and  the  writer  of  it  not  a  "sign- 
er" unless  there  be  added  the  date  of  aigninc 
and  place  of  residence. — Id. 

m.  BIGHTS.  POWERS.  DUTIES,  AXD 
LIABILITIES. 

^»94  (Coin.)  Where  an  officer  may  and  does 
hoM  two  offices,  he  la  entitled  to  receive  the 
compensation  attached  to  each. — Tjindsley  v.  City 
and  County  of  Denver,  172  P.  70T. 
«g=>94  (Wash.)  Where  a  statute  fiios  an  of- 
ficer's compensation  at  a  certain  sum  per  day, 
such  officer,  performing  any  substantial  service 
on  a  particular  day,  has  a  rijtht  to  per  diem  for 
that  day.— State  v.  Hum,  172  P.  1147. 
.  =101  (Colo.)  A  de  facto  officer,  having  per- 
formed tne  duties  of  the  officer,  could  not,  aft- 
er a  decree  that  another  was  the  de  jure  officer, 
recover  from  the  state  the  compensation  for 
the  period  of  his  performance  of  the  dnfiea. — 
Drach  v.  Leckcnb.v.  172  P.  424. 
€=9)03  (Colo.)  Where  the  law  declares  that 
some  officer  already  chosen  and  acting  shall  net 
ex  officio  in  some  other  capacity,  and  dntiea 
of  each  capacity  are  of  the  same  general  nature 
and  inseparably  blended  in  law  creating  anfi 
defining  the  uudiaputed  office,  officer  holds  but 
one  office. — Lindsley  r.  City  and  County  of  Den- 
ver, 172  P.  707. 

OIL 

See  Highways.  €=>192 ;  Mines  and  Minez«ta^ 
«=>56-79;  Beceivers.  «=>18,  29a 
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OPEN  AND  CLOSE. 

See  Trial,  «=»26. 

OPINION  EVIDENCE. 

See  Evidence,  «=>471-546. 

OPTIONS. 

Sec  Corporations,  ^=>77. 

ORDINANCES. 

Sec  Idcensefl;  Mmucipal  GorporatioDB,  ^S9l08, 
301.692. 

PARENT  AND  CHILD. 

See  Bastards;  Deeds,  ^=>72;  Vlyortx,  <C=> 
298;  Guardian  and  Ward:  Infants;  Negli- 
gence, ^=»d6;  Seduction. 

^=>5(3)  (Utah)  If  plaintiff,  a  minor,  whs  sup- 
porting Ijimself  from  bis  own  earnings,  tuB  par- 
ents not  claiming  such  earnings,  he  was  enti- 
tled, in  an  action  for  iojuries,  to  recover  for 
their  loss,  in  view  of  Conip.  Laws  1807,  M  1544, 
3243.— Kuchenmeiater  t.  Loa  Angeles  &  S.  L.  B. 
Co.,  172  P.  725. 

PAROL  EVIDENCE. 

See  Evidence  «s>400-459. 

PARTIES. 

For  parties  to  particular  proceedinn  or  instru- 
ments,  see  also  the  various  lipeciflc  topics. 

For  parties  on  appeal  and  review  of  rnlincs  as 
to  parties,  see  Appeal  and  Error. 

H.  DEFENDANTS. 
(B)  Joinder. 

4=^25  (Kan.)  In  petition  to  enjoin  a  foredo- 
aare  sale  under  a  mortgage  on  the  ground  of 
the  mortgagee's  breacb  of  a  contract  to  make 
releases  to  purchasers  from  the  mortgagor, 
joinder  of  the  sheriEE  ordered  to  make  sale  and 
of  purchaser  from  mortgagor  was  not  a  mls- 

ioinder  of  parties.— Nelson  v.  Hoskinson,  172 
».  993. 

V.  DEFECTS,  OBJEOTIOHS.  AMD 
AMENDMENT. 

«s>92(l)  (Okl.)  The  objection  that  there  Is  a 
misjoinder  of  parties  must  be  raised  before 
trial,  or  it  will  be  deemed  waived.— Phillips  v. 
Mitchell,  172  P.  85. 

«si93(2)  (CaLApp.)  By  stipulations  in  refer- 
ence to  snbatitution  of  a  plaintiff,  held,  that  de- 
fendants waived  notice  of  the  motion. — Nelson 
V.  Thomas.  172  P.  398. 

Where  defendants  merely  stated  on  an  order 
for  substitution  of  a  plaintiff  being  made,  that 
they  had  an  exception  to  the  rnling  of  the 
court,  objection  that  there  waa  no  notice  of  the 
notion,  not  being  seasonably  and  dearly  pre- 
■ented,  was  not  reviewable.- Id. 

PARTNERSHIP. 

See  Husband  and  Wife.  «=»270;  Mines  and 
Alinornls,  ^S997. 

I.  THE  BEIJLTION. 
<B)  Am  to  Third  Persona. 

$=928  O^ont.)  No  one  who  has  not  held  them- 
selves out  as  a  partner  i§  lieblp  as  such  unless 
be  la  a  partner  in  fact,  and  whether  be  is  so 
is  a  question  of  intent.— St.  Paul  Macbinery 
Mfg.  Co.  V.  Bruce,  172  P.  330. 
€=334  (Okl.)  Liability  of  one  holding  himself 
out  as  a  partner  rests  on  ground  of  estoppel.— 
Gwinnup  v.  Walton  Trust  Co..  172  P.  JKiG. 


^937  (Okl.)  One  who  never  understood  or 
supposed  defendant  to  be  a  partner  at  the  time 
of  dealing  with  him  and  giving  credit  to  part- 
nership cannot  hold  ostensible  partner  liable, 
if  be  was  not  in  fact  a  partner.— Gwinnup  v. 
Walton  Trust  Co.,  172  P.  936. 

(C)  Evidence. 

<S=>53  (Okl.)  Evidence  he14  to  show  existence 
of  partnership  between  plaintiff  and  defendant. 
— McNally  v.  Harley,  172  P.  46. 

m.  JSVTOAL  BIGHTS,  DUTIES,  AND 
UABILTTIES  OF  PARTNERS. 
(A)  Vlrni  Propertr  nnd  Bn»Ine»a. 

®=>75  (Wash.)  In  an  action  by  a  partner  for 
a  share  of  profits,  a  partner  should  not  be  al- 
lowed interest  on  the  amount  of  capital  he  in- 
vested in  the  business,  where  interest  on  with- 
drawals would  completely  offset  the  interest 
which  would  otherwise  be  due.— Hopkins  v. 
Craib,  172  P.  201. 

IV.  RIGHTS  AND  UABIUTIEB  AS 
TO  THIRD  PERSONS. 

(D)  Action*  by  or  Asalnot  Ftrma  or  Fnrt* 
ners. 

^»2I8(3)  (Mont.)  In  an  action  for  the  pur- 
chase price  of  goods  sold,  evidence  held  to 
make  the  question  of  defendant's  partnership 
one  for"  the  jury  .—St.  Panl  Bfacfainery  Mfg.  Co. 
V.  Bruce.  172  P.  330. 

«=>2I8(3)  (Okl.)  Whether  one  relied  upon  an- 
other's assertion  of  being  a  partner  or  pernut- 
tlng  himself  to  be  held  out  as  a  partner  li  a 
question  for  the  jury.— Gwinnup  Walton 
Trust  Co..  172  P.  930. 

VH.  DISSOLUTION,  SETTIiEBIENT. 
AND  AOOOUHTINO. 
(A)  CauwK  of  DlMolntlom. 

«=»261  (Wash.)  Under  partnership  c<»itract 
providing  that,  "if  second  part^  should  want 
the  partnership  dissolved"  before  a  certain 
date,  be  should  lose  all  his  interest  as  a  part- 
ner, the  word  "want"  did  not  mean  if  the  sec- 
ond party  expressed  desire  to  dissolve  partner- 
ship it  would  be  thereby  dissolved  witliout  af- 
firmatiTe  action.— Rubens  v.  Rubens,  172  P. 
831. 

<D)  Aetlona  for  Diasolntlon  and  AfMitrant- 
ln«. 

9=3327(6)  (Wash.)  It  was  not  a  fatal  variance 
that  in  an  action  by  a  partner  for  a  share  of 
the  profits  of  a  business  the  complaint  alleged 
a  partnerehip  in  the  entire  business  and  a  part- 
nership in  only  a  part  was  proved. — ^Hopkins  t. 
Craib,  172  P.  201. 

PART  PAYMENT. 

See  Accord  and  Satisfaction,  4=»7;  Limitation 
of  Actions,  €=>159. 

PART  PERFORMANCE. 

See  Frauds,  Statute  «s»128l 

PASSENGERS. 

See  Carriers,  ^236-^83. 

PAWNBROKERS. 

See  Municipal  Corporations,  4=s»lll,  692. 

PAYMENT. 

See  Accord  and  Satisfaction;  Bills  and  Notes, 
®=>431 ;  Compromise  and  Settlement; 
Frauds,  Statute  of,  ®=»129;   Limitation  of 
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Actions.  4=»159:  Munit^al  OorporatioDS. 
«=»370;  Principal  and  Agent,  «ss>106;  Sub- 
rogatjon. 

I.  BEQ1TISITES  AND  SUFFIOIEirCT. 

€=s>2l  (Mont.)  Check  is  merely  order  for  mon- 
ey, and,  in  absence  of  any  agreement  to  con- 
trary, its  acceptance  in  discbarge  of  indebted- 
neas  is  conditional  upon  its  payment. — United 
States  Nat.  Bank  of  Red  Lodge  v.  Sbnpak,  172 
P.  324, 

PENALTIES. 

See  GiTlI  Bigbta,  «»13;  Damages.  «=»79; 
Taxation,  «s>836-815;  Usury,  «=9l43; 
Weights  and  Measures. 

PENDENCY  OF  ACTION. 

See  lis  Pendens. 

PEREMPTORY  CHALLENGES. 

See  Jury.  «=»136. 

PERJURY. 

II.  PROSEOVTIOlf  AND  PUNISHMENT. 

«=»25(6)  (Cal-App.)  Allegations  that  at  a  cer- 
tain time  in  the  superior  court  of  the  county  of 
F.  there  was  on  trial  a  certain  criminal  action, 
and  that  it  was  then  material  to  know  where 
B.  was  on  a  certain  date,  and  whether  be  was 
with  the  defendant  at  a  certain  place,  was  a 
sufficient  presentation  of  the  matter  in  which  it 
was  charged  defendant  committed  perjury.— Peo- 
ple T.  Hill,  172  P.  1114. 

«=»33(1)  (CaLApp.)  Evidence  held  sufficient  to 
support  a  convictuui  of  perjorr,— People  t.  Bill, 
172  P.  1114. 

PERSONAL  INJURIES. 

See  Animals,  ^72,  74:  Carriers,  «8=»280-321; 
Damages,  ®=>181,  132;  Highways.  «=>192, 
197;    Negligence;   Railroads,  ^324r-350. 

PETITION. 

See  Highway!,  *=»29. 

PHOTOGRAPHS. 

See  Torts,  «»8. 

PHYSICIANS  AND  SURGEONS.' 

See  Constitutional  Law,  «s»80;  False  Impris- 
onment, 10,  23. 

«=9 1 1  (3)  (CaLApp.)  A  complaint  to  the  board 
of  medical  examiners,  charging  a  physician  in 
the  language  of  St.  1916,  d.  1^  |  12,  subd.  1, 
with  attempting  a  criminal  abortion,  was  suffi- 
cient, without  stating  the  acts  of  the  oEFense, 
since  Pen.  Code,  (  950,  requiring  such  state- 
ment does  not  ap^y  to  proceedings  before  the 
board  of  examiners.— Lantermaa  Anderson, 
172  P.  625. 

Since  a  proceeding  to  revoke  the  license  to 
practice  of  a  physician  is  not  criminal,  the  rule 
that  a  person  may  not  be  couvtcted  upon  the 
uncorroborated  testimony  of  an  accomplice  does 
not  apply  in  such  proceeding.— Id. 

Evidence  held  to  warrant  revocation  of  physi- 
cian's license  to  practice  on  the  ground  that 
he  aided  in  performing  a  criminal  abortion. — Id. 

PIPE  LINES. 

See  Highways,  «S9192. 

PUCE. 

See  G<HitractB,  «s»208. 


PLAY. 

See  Municipal  Corporations,  ^=»780h 

PLAY  GROUNOS. 

See  Evidence,  «=»4T1;  Sdioohi  and  School 
Districts,  «=12L 

PLEA. 

See  Oriminal  Law,  4»274;  Insurance,  •s* 
815;   Pleading,  «»96. 

PLEADING. 

See  New  Trial.  <&=>38. 

For  pleadings  in  particular  actions  or  jproceed- 
ings,  see  idso  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleo^gs,  SM 
Appeal  and  Error. 

I.  FOBM  AND  ALLEGATIONS  IN  OEM- 
EBAI.. 

(OkL)  The  nature  of  a  pleading  is  deter- 
mined, not  by  the  title,  but  by  the  subject-mat- 
ter,  and  a  motion  to  dismiss,  setting  up  defen- 
sive matters,  cannot  be  treated  as  a  motion,  but 
may  be  treated  as  an  answer. — State  v.  of 
Muskogee,  172  P.  796. 

€==>8{2)  (Wash.)  In  state's  action  for  premi- 
ums on  compensation  insurance  against  tele- 
graph company,  where  it  was  alleged  that  con- 
struction work  was  extrahazardous,  defendant's 
denial  thereof  was  of  no  effect,  where  it  admit- 
ted doing  telegraph  business.  In  view  of  Rem. 
Code  1915,  fiS  6604—2  and  6604-^,  conclusive- 
ly declaring  construction  of  telegraph  lines  to 
be  extrahazardous.— State  v.  Postal  Telegraph- 
Cable  Co.  of  Washington,  172  P.  902. 
€=>8(3)  (CsL^  In  action  to  enjoin  enforcement 
of  justice's  judgment,  allegation  of  complaint 
as  to  character  of  appeal  from  justice  to  su- 
perior court  held  mere  conclusion. — Rushton  t. 
Reeve,  172  P.  608. 

«=38(8)  (CoL)  Allesation  that  "said  building 
restrictions  upon  said  lots  have  been  faithfully 
observed"  is  mere  conclusion. — Bresee  t.  Dunn, 

172  P.  387. 

^=98(15)  (Cal.)  In  action  on  notes  given  in  re- 
newal of  corporation  stock  subscription  notes, 
allegation  in  the  answer  that  at  time  of  renewaj 
of  the  notes  the  holders  thereof  "ratified  and 
confirmed  the  statements  and  representations" 
made  to  induce  the  execution  of  the  original 
notes,  which  were  set  out,  was  not  the  allega- 
tion of  a  conclusion  but  an  allegation  that  the 
holders  repeated  the  false  statements  of  the 
agent  who  sold  the  stock. — Edmonds  v.  Wilcox, 
172  P.  1101. 

€=321'  (Mont.)  A  complaint  in  an  action 
against  on  administrator  for  services  rendered 
decedent,  held  demurrable  in  containing  in- 
consistent allegations  as  to  vuyment. — White  t. 
Hagbery,  172  P.  1034. 

^=922  (Or.)  Where  complaint  alleged  oral 
contract  on  June  16th  to  remodd  bnildiiig, 
and  on  completion' of  changes  to  lease  to  de- 
fendant for  one  year,  and  thatl  on  August  15th 
a  lease  for  one  year  in  accordance  with  the 
agreement  was  made  operative  by  giving  and 
taking  possession,  the  allegations  as  to  the 
contract  of  June  16th  were  unnecessary  and 
redundant— Thomas  v.  Feebler,  172  P.  648. 
«=»36(7)  (Okl.)  Allegations  hi  petition  whMi 
have  been  superseded  by  amended  petitioa  com- 
plete within  Itself  and  not  referring  to  ori^nol 
petition  are  not  conclusive  upon  plaiuuff.— 
Letcher  v.  Maloney,  172  P.  972. 

m.  TJJSJL  OR  ANSWER.  CBOaS-OOM- 
PUUNT.  AND  AFFIDAVIT 
OF  DEFENSE. 
(A)  D«f«iiaca  In  General. 

4=»93(2)  (Mont)  One  sued  as  partner  for 
price  of  tractor  sold  to  partnership  may,  an- 
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der  Rev.  Codei,  |  6649,  plead  ntmeziBtenee  of 
partnerabip  and  failure  of  consideration  and 
breach  of  warranty,  and  evidence  to  rebnt 
waiver  by  showiQ|;  conditional  acceptance  was 
admissible  as  against  objection  that,  if  not  a 

Birtner,  it  was  immaterial  to  him. — bt.  Paul 
nchinery  &  iSSg.  Co.  t.  Bruce,  172  P.  830. 

(C)  Traveraea  or  DenJala  and  Admiaalona. 

^»122  (CaLApp.)  Denial  in  answer  predicated 
upon  lack  of  Informati<m  only,  and  not  upon 
lack  of  information  and  belief,  is  insufficient  un- 
d?r  Code  CiV.  Proc  fi  437.— Turner  v.  Watkins, 
172  P.  620. 

«=»|27(2)  (Or.)  Admission  in  answer  that  or- 
dinance provided  for  improvement  for  the  en- 
tire width  of  a  street,  and  that  certain  own- 
ers had  been  permitted  to  have  their  proper- 
ty  approached  by  a  gradual  slope,  was  not  an 
admission  of  an  allegation  in  the  complaint 
that  the  street  had  been  improved  for  only  a 
portion  of  the  prescribed  width.— Manley  v. 
City  of  Marshfield,  172  P.  4S8. 
^>I29(2)  (Mont.)  In  an  action  to  subject  cer- 
tain property  to  an  attachment  lien,  failure  of 
the  purchaser  of  the  property  to  deny  allega- 
tions of  cause  of  action  constitute  a  confes- 
sion on  defendant's  part  that  plaintiff's  claims 
were  just  and  could  not  be  successfully  contro- 
verted.— Strong  t.  Batte  Central  &  Boston 
Copper  Corp.,  172  P.  1083. 

'  IV.  BEPI.I0ATIOK  OB  BEPX.T  AND 
SUBSEQUENT  FIiEABINGHi. 

^^'ICe  (N.M.)  In  an  action  for  the  price  of 

floods  sold  and  delivered,  answer  denying  all  al- 
egations  of  the  complaint  and  alleging  certain 
defenses,  held  not  to  state  new  matter.— 'H.  A. 
Seinsheimer  &  Co.  v.  Jacobson,  172  P.  1042. 

Affirmative  allegations  in  answer,  which  are 
in  effect  only  denials,  are  not  new  matter,  as 
that  is  not  new  matter  in  an  answer  which 
might  have  bean  shown  under  a  general  denial. 
-Id. 

V.  SEinrBBEB  OB  EZOBPTION. 

«=»205(2)  (N.M.)  In  a  suit  to  foreclose  a 
mortgage,  wherein  the  answers  raised  only  the 
question  tbnt  it  was  executed  and  delivered 

Srlor  to  final  proof  by  the  mortgagor  and  to  tho 
elivery  of  a  patent  to  her,  demnrrers  on 
ground  that  answers  did  nut  state  facts  lu&l- 
cient  to  constitute  ai^  defease  were  suffi- 
dent— Worthington  v.  Tipton,  172  P.  104S. 
^>2I4(2)  (Or.)  A  demurrer  admits  all  aver- 
ments of  facts  well  pleaded.— Oregon  Home 
Builders  Eisman,  172  P.  114. 
9=»2I4(4)  (Or.)  A  demurrer  admits  any  rea- 
sonable and  proper  inference  dedncible  from 
facts  well  pleaded.— Oregon  Home  Boilden  t. 
Eisman,  172  P.  114. 

TI.  AMENDED  AND  SUPPIiEMENTAIi 

PI.EADINGS  AND  REPLEADER. 

^=>249(3)  (Waab.)  One  who  has  begun  an  ac- 
tion of  unlawful  detainer,  a  special  proceeding, 
caunot,  by  filing  an  amended  complaint,  change 
action  over  defendant's  objection  Into  one  in 

gmity.— State  v.  Superior  Court  of  Pierce 
□unty,  172  P.  826. 
^=9249(4)  (Wash.)  Defendant  having  been 
brought  into  court,  under  a  special  summons, 
and  compelled  to  defend  in  unlawful  detainer  a 
■pec^  proceeding,  court  could  not  by  amend- 
ment allow  proceeding  to  be  changed  into  a 
general  one. — State  v.  Superior  Court  of  Pierce 
County,  172  P.  826. 

4s9258(l)  (CaL)  Where  defendant,  in  an  ac- 
tion on  a  note,  applied  for  permission  to  amend 
on  day  of  trial  five  months  after  filing  origi- 
nal answer  to  embrace  matters  of  which  be 
had  knowledge  at  Che  time  of  fiUng  such  orig- 


inal answer,  It  was  not  error  to  refuse  such 
request— WUliams  v.  Youtz,  172  P.  383. 
^=»26l  (Wash.)  Refusal  to  allow  defendants' 
trial  amendment,  adding  matter  of  affirmative- 
defense,  was  not  error,  where  at  the  time  de- 
fendants had  no  affirmative  answer  in  the  rec- 
ord to  which  the  proffered  amendment  could  be 
applicable.— Maltbie  v.  Gadd,  172  P.  6S7. 
€=53279(4)  (Cal.)  Where,  after  commencement 
of  action  to  rescind  contract  to  purchase  land 
for  false  representations,  abqat  four  acres  of 
ten  purchased  were  washed  away  by  flood, 
plaintiff  was  properly  permitted  to  file  a  supple- 
mental complaint  averring  sudi  fact — Cooper  v. 
Huntington,  172  P.  601. 

TUX.  FROFERT,   OYER,  AND 
EXHIBITS. 

®s>309  (Wash.)  Where  a  motion  is  made  for 
an  order  to  require  plaintiff  to  furnish  a  copy 
of  a  written  contract  which  has  been  pleaded 
according  to  its  legal  effecti  neither  a  written 
demand  under  Kern.  Code  1015,  |  284,  nor  no- 
tice under  Bection  1202  is  necessary. — Gatoa  v. 
Herr,  172  P.  912. 

<@=>3I0  (Okl.)  Letters  attached  to  petition  in 
action  for  specific  performance  of  a  contract 
for  conveyance  of  land  showing  the  alleged  con- 
tract, if  m  conflict  with  petition,  must  control 
in  determining  whether  an  enforceable  con- 
tract was  made.— Bowker  t.  Linton,  172  P. 
442. 

XI.  MOTIONS. 

€=»343  (Okl.)  A  motion  for  judgment  on  the 
pleadings  is  in  the  nature  of  a  demurrer,  and 
tests  the  aufficiency  of  the  pleadings,  and  pre- 
sents to  the  court  the  question  of  law  whether 
the  facts  alleged  constitute  a  defense  to  the 
cause  of  action.— Oliphant  v.  Crane,  172  P. 
1073,  1074. 

€=3349  (Mont)  In  action  to  subject  property 
to  attachment  lien,  where  former  owner  admit- 
ted a  decree  in  bankruptcy  against  him  and  sale 
of  property  by  trustee,  and  purchaser  admitted 
existence  of  ben,  there  was  no  issue  for  a  trial, 
and  judgment  on  the  pleadings  was  proper.— 
Strong  V.  Butte  Central  &  Boston  Copper 
Corp.,  172  P.  1033. 

9=3349  (Okl)  Where  defendant's  answer  con- 
tained a  general  denial,  which,  however,  was 
qualified  by  other  allegations  admitting  all  facts 
necessary  to  authorize  a  judgment  in  plaintiff's 
favor,  it  was  not  error  to  sustain  plaintiff's 
motion  for  judgment  on  the  pleadings.— Oliphant 
T.  Crane,  172  P.  1073.  1074. 
«s»367<l)  (Kan.)  To  be  available,  an  objection 
to  the  generality  or  indefiniteness  of  the  aver- 
ments of  a  pleading  should  be  raised  by  motion. 
— Engelbredit  v.  Herrington,  172  P.  715. 

Zn.  ISSUES,  FBOOF,  AND  VABIANCE. 

4=>380  (Cal.App.)  In  action  on  corporation 
debt  againat  stockholder,  where  upon  allegadons 
of  complaint  as  they  stood  admitted  there  was 
no  issue  as  to  number  of  shares  corporation  had 
outstonding  when  debt  was  incurred,  plaintiff 
was  not  entitled  to  raise  such  issue  by  intro- 
ducing evidence.— Southern  California  Iron  &. 
Steel  Co.  V.  Maier,  172  P.  615. 

Xm.  DEFECTS  AND  OBJEOTIONS» 
WAIVER,  AND  AIDER  BY  VER- 
DICT OB  JUDGMENT. 

•S=»406{6)  (Okl.)  Where  parties  presented  their 
case  or  defense  to  trial  court  on  certain  theory, 
they  are  bound  thereby,  and  cannot  thereafter 
change  such  theory  in  trial  court.— Incorporat- 
ed Town  of  Comandie  v.  Works,  172  P.  60. 
<=3»427  (Wash.)  In  action  against  railroad  for 
injuries,  where  plaintiff  offered  evidence  of 
loss  of  earnings  in  his  special  occupation  with- 
out specific  allegations  in  support,  court  admit- 
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ting  Boch  evidence,  defendant,  to  render  availing 
its  objection,  was  not  required  to  claim  aur- 
prise  and  ask  continuance.— Armstrong  v.  Spo- 
kane International  Ry.  Co.,  172  P.  578. 

Only  where  amendment  is  asked  and  permit- 
ted is  it  incumbent  on  adverse  party  to  ask  con- 
tinuance for  surprise  In  introduction  of  evi- 
dence.— Id. 

(3=»430(2)  (Or.)  In  action  under  federal  Em- 
ployer's Liability  Act  for  death  of  section  man 
killed  by  train,  any  variance  as  to  where  he  was 
K(tins  at  time  of  accident,  in  view  of  defendant's 
failure  to  object  aa  required  by  h.  O.  L.  I  97. 
was  waived/— Stool  v.  Southern  Pac;  Co.,  172 
P.  101. 

€=^430(2)  (Wash.)  Pleadings  can  be  treated  as 
amended  to  conform  to  proof  onl^  where  evi- 
dence was  admitted  wiUiout  objection,  or  wb&e 
objecting  paity  baa  met  issue  wttb  evidence 
under  such  circumstances  that  he  may  be  said  to 
have  waived  objection. — Armstrong  v.  Spokane 
International  Ky.  Co.,  172  P.  578. 

PLEDGES. 

See  Corporations,  4=»123. 

^=3|6(2)  (Or.)  Ad  assignment  of  a  land  con- 
tract as  collateral  to  a  note,  and  the  note,  may 
be  ahown  by  parol  to  be  merely  security  for 
the  performance  of  a  contract.— Oresa  r.  Wea- 
singer,  172  P.  406. 

«=>I6(3)  (Or.)  Evidence  fleW  to  show  that  an 
assignment  of  a  contract  for  sale  of  land  se- 
curing a  note,  and  the  note,  were  mere^  ex- 
ecuted to  guarantee  return  of  property.-^re8B 
T.  Wessinger.  172  P.  4S6. 

POLICE 

See  Municipal  Corporations,  ($=>183. 

POLICE  POWER. 

See  Municipal  Corporations,  ^3:>d92. 

POLICY. 

See  Insurance. 

POLITICAL  RIGHTSi 

See  Electiona. 

POSSESSION. 

See  Adverse  Posaesaion;   Chattel  Mortgages, 
«=»187, 198;  Frauds.  Statute  of.  «=s>125; 

POSTAL  CLERKS. 

See  Carriera.  ^241,  290. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ingfl,  see  the  various  specific  topics. 

PREFERENCES. 

See  Bankruptcy,  ^=3165-214;  Fraudulent  Con- 
veyances, <8=»123. 

PRELIMINARY  EXAMINATION. 

See  Criminal  Law,  «s9221-242,  MS. 

PREMEDITATION. 

See  Homicide.  0=>2SG. 

PREMIUMS. 

See  Insurance.  «s»349,  364.  388. 

PRESCRIPTION. 

See  AdverM  Possession ;  Highways,  ^s»6,  14; 
Waters  and  Water  Coorses,  «=»18S.  ML 


PRESUMPTIONS. 

See  Appeal  and  Elrror,  «s»90T-839:  CriminAL 
Law,  «8=»1144;  evidence,  «=>6&-83. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Coofusion 
of  Gooda,  <S^8;  Corporations.  «=»425^32; 
Guaranty;  Insurance,  ^=^06,  878;  Prinapal 
and  Suret^.  ^=355;  Warehousemen,  4s>8. 

I.  THE  BELATIOK. 

[A)  Creation  and  Kxlstcnae. 

®=^3(2)  (Or.)  Where  bank  hired  one  to  move 
wood  within  specified  time  at  price  per  cord, 
assuming  no  control  over  transportation  bat 
only  agreeing  to  identify  the  wood  to  be  moved 
under  the  agreement,  relationship  of  employer 
and  independent  contractor  obtained. — Scales 
V.  First  State  Bank,  172  P.  499. 

Where  a  bank  hired  one  to  move  wood,  nei- 
ther the  absence  of  a  provision  requiring  con- 
tractor to  give  bond,  nor  the  presence  of  pro- 
visions requiring  care  in  moving  wood,  and 
protection  from  damage  by  fire,  and  that  em- 
ployer could  take  control  upon  breach  militated 
against  relationship  of  employer  and  inde- 
pendent contractor.— Id. 

Presence  in  contract  between  employer  and 
independent  contractor  of  stipulations  to  hold 
emploj-er  harmless  from  Hens  for  labor  and 
material  and  exempting  employer  from  liabili- 
ty for  personal  injuries,  without  clause  ex- 
empting from  liability  for  labor  and  supplies, 
neither  makes  the  contractor  a  mere  agent,  nor 
admits  liability  for  labor  and  supplies  furnish- 
ed him. — Id. 

Payment  of  workmen  by  an  owner  or  em* 
ployer  does  not  necessarily  transform  an  in- 
dependent contractor  into  an  agent— Id. 
4»I4(3)  (Or.)  Arrangement  by  depositor 
with  president  of  national  bank  that  it  should 
act  as  broker  for  loaning  for  him,  merely  be- 
cause bank  could  not  so  act.  did  not  make 

E resident  individually  his  agent  to  so  act. — 
[aines  v.  First  Nat.  Bank.  172  P.  605. 

II.  MUTUAI.  BIGHTS,  DUTIES.  AMD 
UABIUTIES. 
(A)  UxecatiOD  of  Asrcncy. 

«=»69(1)  (Or.)  Authority  to  agent  to  loan 
money  does  not  authorize  him  to  borrow  the 
money  for  himself.— Haines  t.  First  Nat.  Bank, 

172  P.  505. 

^»79(6)  (Wash.)  In  action  for  agent's  neitli- 
gence  in  collecting  claims  when  prima  facie  case 
for  recovery  of  damages  has  been  made.  huRleu 
is  on  agent  to  show  facta  relieving  him  frtnn 
liabilty.— Green  v,  Bouton,  172  P.  B7a 
«»79(9)  (Wash.)  Measure  of  agent's  liability 
for  negligence  in  collecting  claims  is  damages 
sustained  by  principal,  which  is  prima  fiu4e  the 
amount  of  debt  or  claim.— Green  v.  Bouton,  173 
P.  576. 

In  action  against  agent  for  negligence  in  col- 
lecting claims  or  notes,  where,  nottvithstanding 
his  negligence,  principal  has  suffered  no  loss, 
he  can  recover  nominal  damages  only.— Id. 

in.  BIGHTS  AJXT}  UABILITIBS  AS  TO 
THIBD  PEBSONS. 
(A)  Powcra  of  Aseot. 

€=399  (Kan.)  Where  no  limitation  of  agent's 
authority  is  shown,  his  apparent,  and  not  his 
actual,  authority,  controls.— J.  I.  Case  Plow 
Works  V.  Thome,  172  P.  38. 
®=>I0I(1)  (Kan.)  A  binding  contract  is  made 
by  the  meeting  of  the  minds  of  an  authorised 
agent  and  of  another  person  with  whom  the 
contract  is  beinsmade  for  the  agent's  princi- 
pal.—Kramer  V.  Walters.  172  P.  1013. 
«=>I03(6)  (Wash.)  A  draj'man  employed  by 
buyer  of  hay  to  cart  the  hay  to  be  turned  over 
to  him  by  seller  has  no  authority  to  refose  Co 
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accept  the  bay  because  of  Its  condition,  and  ac- 
ceptance by  drayman  of  hay  for  carting  pur- 
poses does  DOt  constitute  acceptance  by  buyer.— 
Sevier  v.  Hopkins,  172  P.  550. 
^=alOS(9)  (Mont.)  Agent  has  no  Implied  aa- 
thnrity  to  accept  payment  in  anything  but  mon- 
ey.—United  States  Xat.  Rank  of  Bed  Ix>dge  v. 
Shupak.  172  P.  324. 

^»I23{1)  (Kan.)  Agent's  actual  or  apparent 
authority  may  be  shown  by  drcumstantial  evl- 
denre.^.  I.  Case  Plow  Works  v.  Thome,  172 
P.  3S. 

^=al23(l)  (Kan.)  In  action  on  note  for  ailo 
purchased  from  plaintiff,  evidence  held  to  show 
that  plaintiff's  agent  had  authority  to  bind 
plaiotiff  by  contracting  with  defendant  for  his 
sale  of  siloB  on  commission.— Kramer  t.  Wal* 
tera.  172  P.  1013. 

«==>I23(3)  (Kan.)  In  action  against  plaintiffe 
local  dealer  for  price  of  plow,  evidence  held 
to  sustain  finding  of  apparent  authority  in 
plaintiff's  travding  salesman  to  make  arrange- 
ment carried  out  by  local  dealer. — J.  I.  Case 
Plow  Works  V.  Thome,  172  P.  38. 
^»I36(1)  (Mont.)  Agent  is  not  personally 
liable  on  contract  made  by  him  on  behalf  of 
principal  if  be  disclosed  principal  and  made 
engagement  tor  him.— Farr  v.  Stein,  172  P.  135. 

<B)  VndiscloaeA  AveBor* 

«s>l4e(2)  (Okl.)  One  who  without  disclosing 
his  ageoi^  enters  into  a  contract  in  his  own 
name  with  one  who  has  ao  knowledge  of  his 
agency  binds  himself.— ^Letcher  v.  Malonsy,  172 

P.  972. 

(O)  lUttlflcaUoB. 

«=>I66(1)  (Colo.)  If  principal  deliberately 
ratifies  agent's  act  upon  such  knowledge  as  be 
hnR,  assnming  any  risk  of  failing  to  make  full 
inquiry,  he  is  bound  and  cannot  avoid  effect  of 
his  act  on  ground  of  want  of  knowledge. — 
Western  Investment  &  Land  Co.  v.  First  Nat 
Bank,  172  P.  6. 

«5>ie6(2)  (Or.)  Ratification  of  agent's  act, 
in  exceeding  his  authority  to  loan  by  borrow- 
ing money  for  himself,  cannot  be  imputed  to 
principal  merely  because  he  was  told  that  loan 
wax  made,  without  being  informed  of  facts.— 
Haines  t.  First  Nat.  Bank,  172  P.  505. 
^ol74  (Colo.)  In  suit  on  note  made  and  in- 
dorsed by  president  in  name  of  defendant  com- 

Enny  and  given  in  payment  for  automobUe, 
Phi,  on  evidence,  that  whether  purchase  and 
indorsement  and  delivery  of  note  were  ratified 
by  company  was  for  jury.- Western  Investment 
&  Land  Co.  t.  First  Nat.  Bank,  172  P.  6. 

(B)  Hotioe  to  Aveat. 

«=>I78(1)  fOkl.)  The  lender  of  money  is 
charged  with  notice  of  the  acts  of  Ills  agent 
withio  the  scope  of  the  agent's  authority. — 
Bean  v.  BurariU.  172  P.  452. 

(F)  Aettona. 

9=^193  (Kaa.)  In  action  on  a  note  given  by 
defendant  on  hia  purchase  of  sUo  from  plaintiff, 
held.  Dot  error  to  submit  to  jury  defendant's 
counterclaim  based  on  commissiMis  for  sale  of 
silos  onder  contract  with  plaintiff's  agent. — 
Kramer  v.  Walters.  172  P.  1013. 
^3193  (Mont.)  When  evidence  of  what  was 
Kaid  and  done  at  time  of  transaction  by  agent 
in  light  of  drcumatances  is  equivocad,  question 
whether  agent  acted  for  himself  or  for  his 

Jrimipal  is  for  jury.— Farr  v.  Stein,  172  P. 
35. 

In  action  by  attorney  for  value  of  profes- 
sional services  relative  to  note  held  by  defend- 
ant, etc.,  whether  defendant  acted  for  himself, 
or  as  ajrent  of  apparent  o^vne^  of  note,  held  for 
jury.— Id. 

€=3l94(.'i)  (Colo.)  In  action  against  Indorser, 
refusal  to  instruct  that  there  could  be  no 


ratification  of  an  unauthorized  indorsement  In 
defendant  company's  behnlf  unless  known  to 
and  approved  by  it  was  not  error,  where  the 
issue  was  as  to  an  express  ratification.— West- 
ern Investment  &  Land  Co.  v.  First  Nat  Bank, 
172  P.  6. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  •$=»1232'-1244;  Bail; 
Guaranty;  Indemnity;  Receivers,  4s99S; 
Beplevln.  «s»120;   Subrogation,  «=96. 

I.  OBEATIOK  AHD  EXISTENCE  OF 
RELATION. 

(B)  Snretr  Companies. 

^»5S  (Wash.)  Where  plaintiff  suss  surety 
company  for  repudiation  of  unauthorized  bond 
and  claims  bond  as  valid  because  agent  and 
attorney  in  fact  signing  it  had  apparent  au- 
thority so  to  do,  such  authority  must  be 
shown  by  facta  that  it  was  apparent  to  plain- 
tiff, and  not  facts  that  it  was  rendered  appar- 
ent to  some  one  else. — Mills  t.  Title  Guaranty 
&  Surety  Co.,  172  P.  248. 

n.  NATURE  AND  EXTENT  OF  UA- 
BOilTT  OF  STTRETT. 

®»68(1)  (Cat)  Surety  bond  of  contractor,  con- 
ditioned that  he  should  "pay  all  laborers,  me- 
chanics and  materialmen  and  persona  who  shall 
supply  him  with  provisions  or  goods,  all  just 
debts  to  such  person  or  to  any  others  to  whom 
any  part  of  the  work  is  given,  incurred  in  car- 
rying on  such  work  did  not  entitle  one  who 
leased  mules  to  the  contractor  to  recover  on  the 
bond.— French  v.  Farmer,  172  P.  1102. 

Contractor's  bond  held  not  to  entitle  lessor  of 
mules  to  recover  thereon  for  expenses  ond  wa- 
ges of  corral  man  furnished  by  him  and  whom 
the  principal  agreed  to  pay.— Id. 
®=376  (Wash.)  Surety  .  for  contractor  held 
liable  on  its  bond  in  at  least  Hum  paid  it.  in- 
stead of  to  contractor  pursuant  to  its  bond,  on 
its  payment  of  such  sum  to  the  contractor  and 
subsequent  foreclosure  of  Hen  for  larger 
amount.- Island  Gun  Club  v.  National  Surety 
Co.,  172  P.  209. 

«»82(2)  (Cal.App.)  Where  subcontractor  aban- 
dons work  and  owner  completing  the  job  deduct- 
ed the  cost  thereof  from  amount  payable  prin- 
cipal contractor  under  his  contract,  the  prin- 
cipal contractor  was  damaged  to  the  extent  of 
such  deduction,  and  can  recover  such  damages 
from  subcontractor's  bondsmen.— New  England 
Equitable  Ina.  Co.  v.  Chicago  Bonding  ft  Sure- 
ty Co.,  172  P,  1122, 

lU.  DIBC^HARQE  OF  8UBETT. 

^=»I00(6)  (Wash.)  Where  a  subcontractor's 
contract  provided  for  extras,  his  surety  was  not 
released  by  the  inclusion  of  contractor's  loss 
thereon  in  completing  the  work  after  snbcon- 
tractor's  breach  of  perfbrmance.— Houditoa  v. 
Hoy,  172  P.  1148. 

#=9l09  (Kan.)  Where  surety  signs  note  as  co- 
maker and  prindpal  obtained  a  renewal  by  pre- 
senting a  note  containing  surety's  forged  sig- 
nature, and,  in  holder's  action  against  priocipat 
and  surety,  the  jury  on  issue  of  forgery,  found 
for  surety  and  the  holder  sued  surety  on  orig- 
inal canceled  note,  surety  was  liable.— Severy 
State  Itank  v.  Hoyt,  172  P.  094. 
®=>II6  (Wash.)  Insufficient  presentation  to  ex- 
ecutors of  deceased  surety  on  a  supersedeas 
bond  of  the  claim  for  liability  thereon  held  not 
to  release  the  other  surety. — Empson  v.  For- 
tune, 172  P.  873. 

€^118  (Okl.)  Where  defendant  became  surety 
on  an  appeal  bond  for  three  parties,  and  the 
creditor  settled  with  two  of  such  parties  and 
dismi^^  case  as  to  them  without  surety's  con- 
sent, jjg  was  released  under  Bev.  Ijawa  1010, 
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»  1043.  1002.  1056.-Shutte  t.  Cfdsate  Gnla 
Co.,  172  P.  780. 

It  18  immaterial  whether  a  release  of  all  the 
priDCipals  is  affected,  as  a  release  of  any  one 
operates  to  release  the  snrety.— Id. 

TV.  REMEDIES  OT  CBEDITORB. 

1 36  (Oal.)  Recovery  for  provisions  fnmisli- 
ed  railroad  contractor  could  be  had  on  contrac- 
tor's bond  to  the  railroad,  conditioned  to  pay  for 
provisions  used,  by  a  third  person  in  whose  favor 
the  bond  did  not  nominally  run,  on  theory  that 
the  bond  was  made  for  his  benefit.— French  v. 
Farmer,  172  P.  1102. 

4^145(2)  (Kan.)  In  holder's  action  against 
principal  and  surety  involving  issue  as  to  forg- 
ing of  surety's  name  in  renewal  note,  judgment 
rendered  in  surety's  favor  was  not  res  judicata 
in  holder's  action  against  surety  on  original 
note.— Severy  State  Bank  v.  Hoyt,  172  P.  994. 
^=•145(2)  (Wash.)  City's  judgment  against 
contractor,  in  which  contractor  was  assisted  by 
his  surety,  held  not  to  estop  surety,  sued  by 
city  on  the  judgment,  from  setting  up  defenses 
not  involved  in  or  material  to  first  action. — City 
of  Pasco  T.  Pbdfic  Coast  Casoalty  Co..  172  P. 
666. 

One  secondarily  liable,  participating  in  an  ac- 
tion against  his  principal,  is  estopped  by  the 
judgment  entered  on  the  issues  actually  tried 
therein.— Id. 

^s>l6l  (Wash.)  Id  an  action  against  surety 
company  for  repadiating  bond,  dai'ned  by 
plaintiff  to  be  valid  because  agents  signing  bond 
had  apparent  authority,  evidence  held  to  sus- 
tain decision  of  lower  court  that  as  a  matter  of 
law  bond  was  executed  without  apparent  au- 
thority.—HUls  Title  Guaranty  &  Snrety  Co., 
172  P.  248. 

<^I6I  (Wash.)  Evidence  held  to  show  that  as 
required  by  the  bond  the  contractor  had  duly 
notified  the  subcontractor's  surety,  a  corpora- 
tion, and  given  it  opportunitr  to  complete  the 
contract  after  the  Bubcontractor's  breach,  which 
it  failed  to  do,  rendering  it  liable  for  contrac- 
tor's loss  in  completing  the  work.— nraghfaHi  t. 
Hoy,  172  P.  1148. 

«=>I62(2)  (Wash.)  Where  plaintiff  brings  ac- 
tion against  surety  company  for  repudiating 
an  unauthorized  bond,  claiming  bond  is  valid 
because  signed  by  agents  of  company  with  ap- 
parent authority,  it  is  a  question  of  law  for 
court  to  decide  whether  agent  and  attorney 
in  fact  signing  bond  bad  apparent  authority 
so  to  do.— Mills  T.  Title  Ouaranty  ft  Surety  Co., 
172  P.  24& 

V.  BIGHTS  AMDJ^BMEDIBS  OF 
SmtETT. 
(B)  A*  to  Prlnelpal. 

$=:»I82  (Kan.)  A  surety  may  acquire  a  claim 
for  reimbursements  by  paying  a  debt  which  is 
alive  as  to  liim,  but  outlawed  as  to  the  princi- 
pal.—LeaUe  T.  Gompton.  172  P.  1015. 

PRIORITIES. 

See  Bankruptcy,  «=>350;  Chattel  Morteagea, 
«=»138.  147;  Logs  and  Logging;  Waters 
and  Water  Courses,  e=>140, 

PRIVACY. 

See  Torts,  «=»& 

PRIVATE  NUISANCE. 

See  Nuisance,  «s>l,  82. 

PRIVILEGE. 

See  Witnesses,  «3>802. 

PRIVILEGED  COMMUNICATIONS. 

See  libel  and  Slander,  ^s>41-61:  Witnesses, 
«s»21d. 


PRIVITY. 

See  Oorenants,  «=357. 

PROBATE. 

See  WiUs,  ^26d-S0S. 

PROBATE  COURTS. 

See  Ooorta,  «=»2(^. 

PROCESS. 

See  Appeal  and  Rrror,  «s>419-430,  1087;  At- 
tachment; Execution;  Garnishment;  LijuDC- 
tiou;  Judgment,  9=»17;  Mandamus;  Mort- 
rages,  ^=3440:  Prohibition;  Quo  WarraoCo: 
Taxation,  <S=»642. 

n.  SERVICE. 
<A)  Peraonal  Service  In  Oeneral. 

€=>68  (Okl.)  When  original  summons  is  served, 
defendants  are  in  court  for  every  purpose  con- 
nected with  the  action,  and  those  served  are 
bound  to  take  notice  of  the  filing  Ot  a  eron- 

Setition  by  a  codefeudanL— Uttlefield  t.  Brown, 
72  P. 

(C)  Pnblleatlon  or  Other  HoHce. 

<e=>96(4)  (Cal.)  Affidavit  in  publication  of 
summons,  under  Code  Civ.  Proc.  S  412,  as  to 
publication  when  defendant  cannot  be  found 
within  state,  held  sufficient  to  sapport  order 
tor  publication,  altbougii  it  did  not  declare  ex- 
pressly tiiat  affiant  did  not  himself  know  where- 
abouts of  defendant— CUarkin  t.  Morris,  172  P. 
981. 

®=s>96(4)  (Okl.)  Affidavit  for  summons  by  pub- 
lication, averring  that  whereabouts  of  defend- 
ants could  not  be  known  by  affiant,  ttiat  he  had 
used  due  diligence  and  had  made  trips  to  find 
them,  was  insufficient,  where  facts  as  to  due 
diligence  used  as  to  service  in  the  state  were 
not  set  up.- Bentie  v.  Bentie,  172  P.  1083. 

PROHIBITION. 

See  Courts,  d=»207;    Intoxioating  lioaora. 

I.  NATTTRE  AND  OBOUIIDS. 

<S=>5(1)  (Wash.)  Prohibition  will  lie  from  the 
Supreme  Court  against  a  judge  of  the  superior 
court  sitting  as  a  magistrate.— State  Tay- 
lor, 172  P.  217. 

«=>I0(1)  (Cal.)  Prohibition  nms  only  against 
excess  of  jurisdiction  of  court.— In  re  Tamer's 

Estate,  172  P.  759. 

<e=>IO(2)(We8h.)  Where  court  only  had  joris- 
diction  to  determine  issues  in  forcible  entry 
and  detainer  action,  being  without  power  to 
^rant  injunctive  relief,  writ  of  prohintion  iriO 
issue. — State  v.  Superior  Court  of  Pierce  Cotm- 
ty,  172  P.  826. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Insurance,  ^»5S0. 

PROPERTY. 

See  £1ab;  Good  Will. 

PROSTITUTION. 

(Wash.)  "Every  person"  as  used  in  Rem. 
Code  1016.  8  2440,  providing  that  "every  pu^ 
son"  who  shall  live  with  or  accept  any  eamuicB 
of  a  common  prostitute,  etc..  shall  be  punished, 
etc.,  includes  females  as  well  as  males.— State 
V.  Kelly,  172  P.  1175. 

9=»3  (Wash.)  In  prosecution  for'  acceptiog 
earnings  of  common  proaUtnto  oontrary  to  Baoi, 
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Code  1915,  S  2440,  Information  held  Buffldent, 
it  beiDg  unnecessary  to  state  purpose  of  ac- 
cepting earnings.— State  v.  Kelly,  172  P.  1175. 

PROVINCE  OF  COURT  AND  JURY. 

See  Oriminai  Law,  «=»741,  761- 

PROXIMATE  CAUSE 

Sm  Negligence,  «=361. 

PUBLICATION. 

8«e  Hunidpal  Oorporationa,  «=»110;  Proceu. 

PUBLIC  IMPROVEMENTS. 

Sm  Mooicipal  CorporationB,  «=>278-K14. 

PUBLIC  LANDS. 

See  Miaes  and  Minerala,  ^»88. 

I.  OOVERlTMEirr  OWITEKSHIP. 

|&=>I7  CN.M.)  Under  Act  Cong.  Feb.  25,  1885, 
court  of  equity  will  not  at  Instance  of  owner 
of  odd-numbered  sections  enjoin  another  owner 
of  live  stock  from  grazing  tbem  on  odd-num- 
bered sections  in  absence  of  legal  fence  main- 
tained by  plaintiff  under  Code  1915,  S  39.— Jaa- 
tro  V.  FranciB,  1^  P.  1139. 

In  ezerciM  of  right  of  way  over  oections  held 
in  private  ownerahip,  the  utmost  reasonable  care 
is  to  be  exercised  by  claimants  of  right  so  as  to 
do  least  damage  to  servient  estate,  which,  prac- 
tically  applied,  would  require  herds  to  cross  at 
section  comers,  and  at  no  other  place  on  serv- 
ient sGctiona— Id. 

n.  SURVEY  AND  DISPOSAL  OF  UUfDfl 
OF  UNITED  STATES. 

OB)  Seliool  And  UnlTeraltr  I<«Mda> 

^=351  (NJU.)  Enabling  Act  of  New  Mexico,  S3 
6,  11.  and  Act  Cong.  Aug.  18,  1894.  8  1,  oper- 
ate as  present  grant  to  state  of  school  sections, 
subject  only  to  identification  by  survey,  where- 
upon title  vested  in  state  as  of  date  ot  Enabl* 
ing  Act,  and  State  may  tafce  possesuon  as 
soon  as  land  is  surveyed.— Dallas  t.  Swigart, 
172  P.  416. 

€=s>55  (N.M.)  Upon  the  allowance  of  a  lieu 
selection  of  pubhc  land  by  the  local  land  offi- 
rera,  the  state  and  its  lessee  acquire  such  an 
interest  in  the  land  as  authorizes  injunction 
to  prevent  waste  thereon.— Elliott  v.  Rich,  172 
P.  194. 

€=355  (N.M.)  Under  EnabHng  Act  of  New 
Mexico,  as  soon  as  school  sections  granted  to 
state  are  surveyed  in  the  field,  the  state  ac- 
quires such  interest  therein  as  entitles  it  to 
lease  it  to  private  persons. — Dallas  t.  Swigart, 
172  P.  416. 

(M)  OMiveraMees,  Cnntraots,  «a4  Bxemv- 
tlons. 

€=»I36  (N.M.)  One  having  an  inchoate  inter- 
est in  public  lands  may  mortgage  it,  although 
the  statute  under  which  he  claims  prohibits  an 
alienation  of  his  rights  as  such  a  prohibition 
refers  only  to  attempted  conveyances  of  title 
and  not  to  mortgages.— Worthington  t.  Tipton, 
172  P.  1048. 

PUBLIC  NUISANCE 

See  Nuisance,  <&=384. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;    Street  Bailroads; 
Telegraphs  and  Telephones. 


PUBLIC  TRIAL 

See  Criminal  Law.  <&=>635,  660. 

PUBLIC  USE. 

See  Dedication;  Embient  Domain. 

PUBLIC  WATER  SUPPLY. 

See  Water*  and  Water  Coarses,  «SB208t  242. 

PUNISHMENT. 

See  Giimteal  Lqt,  «=9l207. 

QUALIFIED  PRIVILEGE. 

See  Libel  and  Slander,  «=>41-47. 

QUESTIONS  OF  UW  AND  FACT. 

See  Criminal  Law.  (g3>741,  761;  Homidde.  9=s» 
268;  Negligence,  «=>136;  l^ial.  «S3139. 

QUIETING  TITLE. 

See  Tratidalent  Oonveyances,  «=»271. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

«=»I0(1)  (Mont.)  In  action  to  quiet  title, 
plaintiff  most  recover  on  the  strength  of  his 
own  title.— Borgeson  r.  Tubb.  172  P.  S^. 
«»I0(2)  (CaJ.App.)  Suit  to  qniet  title  for 
want  of  delivery  ot  a  deed  from  plaintiff  to  de- 
fendants under  which  the  latter  claim  may  be 
maintained;  the  legal  title  in  such  case  being 
in  plaintiff,  and  not  in  defendants.— Nelson  t. 
Thomaa,  172  P.  898. 

4=}|5  (Cal.App.)  Under  complaint  alleging 
that  plaintiff  purchased  at  commissioner's  sale 
but  received  deed  to  only  part  of  property, 
plaintiff's  legal  ownership  of  land  conveyed  en- 
titled him  to  sue  to  quiet  title  against  former 
owners,  and  they  could  not  raise  defenses  ex- 
isting in  favor  of  commiflsioner  a»  to  that 
branch  of  case  seeking  to  compel  him  to  make 
new  deed  conveying  all  the  land.— Morris 
Judkins,  172  P.  163. 

II.  PROGEEDINOS  AND  RELIEF. 

(^30(3)  (Cal.App.)  In  suit  to  auiet  title  and 
to  require  commissioner  to  malce  new  deed 
conveying  foil  interest  purchased  by  plaintiff 
at  commissioner's  sole,  commissioner  was  not 
necessory  party  to  title  quieting  branch  of  case, 
so  that  though  he  was  named  as  Individual 
there  was  no  defect  of  parties, — Morris  v.  Jud- 
kins. 172  P.  168. 

®=934(1)  (Wyo.)  A  petition  in  a  suit  to  quiet 
title  and  to  cancel  a  mortgage  held  to  state  a 
cause  of  action.— Arnold  v.  I>achols.  172  P.  335. 

QUO  WARRANTO. 

I.  NATTnSE  AND  GROTTNDS. 

^=30  (N.M.)  Quo  warranto  upon  relation  of 
private  citizen  is  not,  as  general  rule,  writ  of 
right,  nor  la  leave  granted  as  a  matter  of 
course;  petition  to  file  the  writ  being  address- 
ed to  court's  discretion.- State  v.  Baitiiel,  172 
P.  1137. 

In  exercise  of  court's  discretion,  quo  warran- 
to proceeding  <m  relation  of  private  citizen  may 
be  denied  on  ground  of  public  policy,  and  ques- 
tion determined  from  standpoint  of  public  inter- 
est, and  inch  application  may  be  denied  though 
facts  are  such  that  judgments  would  have  to  go 
against  respondent— Id. 

n.  JURISDICTION,  PROCEEDXirGS, 
AND  RELIEF. 

«=>S5  (N.M.)  Evidence  held  to  show  no  abnae 
of  judicial  discretion  In  dismlBslng  rule  to  show 
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cause  why  relator  sbonld  not  be  xra&ted  leave 
to  file  information  in  nature  of  quo  warranto 
against  members  of  village  board  of  edacation, 
in  view  of  Code  1915,  g{  1993,  4872.— 
State  V.  Baithel,  172  P.  1137. 

RAILROADS. 

See  Carriers ;  Commerce ;  Covenants,  ^=»08 ; 
Master  and  Servant;  Street  Bailroada. 

V.  BIOHT  OF  WAY  AND  OTHER  IN- 

TEBESTS  nr  LAND. 

€»76(Mont.)  A  railroad  rigbt  of  way  ease- 
ment over  a  public  street  is  a  mere  incor- 
poreal hereditament,  or  naked  right  of  pas- 
sage shared  by  the  railroad  with  the  gen- 
eral public,  because  impressed  upun  an  upen 
street,  the  fee  to  which  is  in  the  public- 
Chicago,  M.  &  St  P.  Ry.  Co.  T.  Poland 
172  P.  541. 

VI.  OOKSTRITCTIOlf,  MAINTENANOE, 

AND  EQUIPKENT. 

«=»97  (Utah)  In  view  of  Public  Utilities  Act, 
art.  5,  I  34,  repealing  all  acts  or  parts  of  acts 
inconsistent  therewith.  Public  Utilities  Act 
provides  the  exclusive  method  of  regulation, 
control,  and  license  of  the  use  of  grade  croa»- 
inga  by  railroada.  regulated  in  aracle  4,  §  14, 
thereof.— Denver  &  B.  Q.  R.  Co.  v.  Public 
atJlities  Commission  of  UUh,  172  P.  470. 

In  view  of  Public  Utilities  Act,  art.  4,  S  14, 
although  commission  made  rule  against  grant- 
ing a  license  for  street  crossing,  unless  mu- 
nicipality bad  granted  franchise  therefor,  and 
no  franchiae  had  baen  acqalrcd,  commission 
had  power  and  it  was  its  duty  to  act  on  ap- 
plication.—Id. 

^s>lll  (Wash.)  A  subcontractor's  subcontrac- 
tor, engaged  in  making  a  grade  separation  for 
a  railway,  cannot  recover  ror  labor  or  material 
furnished,  where  the  railway  company  has  not 
taken  a  bond  from  the  <K>ntractor  to  respond 
in  lieu  of  liens,  as  required  by  Rem.  Code  1915, 
i  1129,  unless  the  lien  claimant  has  filed  the 
statutory  lien  notice  required  by  section  1134. — 
Dixon  &  Oliver  v.  Parker,  Moran  &,  Parker,  172 
P.  856. 

The  mere  fact  that  a  subcontractor  has  per- 
formed work  of  value  in  changing  a  railroad 
grade  in  a  ci^  does  not  make  the  railway  com- 
pany liable  tiierefor  in  equity,  where  the  sab- 
contractor  has  filed  no  lien  notice. — Id. 

Tm.  XNIIXBTED1IE88,  SECVBITIES. 
UEira,  AND  MOBTOAOES. 

(A)  Hatnre  aad  Bstevt  of  E.l«bllltl«a. 

^3 1 78  (Mont.)  If  railway  right  of  way  ease- 
ment or  the  land  subservient  thereto  could 
be  lawfully  assessed  for  adjacent  street  pav- 
ing, the  character  of  its  use  would  not  nec- 
essarily prevent  sale  for  failure  to  pay  the 
aBseaameDt—Chicngo,  U.  &  Bt  P.  Ry.  Co.  t. 
Poland,  172  P.  541. 

X.  OPERATION. 

(B)     Ststntory.     IHaniclpnl,     aad  OBelal 
R  ev  nlat  1  o  na . 

^»224  (Okl.)  Corporation  operating  electric 
street  railway  and  transporting  passengers  and 
freight  and  having  a  line  through  an  agricul- 
ture region  outside  a  municipality  along  a 
private  right  of  way,  is  a  "railroad"  required  to 
fence  its  track  within  Rev.  I^aws  1910,  |  1435.— 
Muskogee  Electric  Traction  Co.  v.  Doerlug,  172 
P.  793. 

A  "railroad"  within  Rev.  Laws  1910,  S  1435, 
is  any  road  laid  out  and  graded  on  which  cars 
are  operated  for  the  carriage  of  passengers  or 
freight,  without  regard  to  its  motive  power. 
— Idi 
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(D)  InjBrles  <o  Iile«nacea  or  Tfcayuoova 

In  Oeneral. 

^»273</2  (Kan.)  A  railroad's  duty  to  a  tres- 
passer is  merely  to  avoid  injuring  him  willfully. 
-Carson  t.  Atcbiaon,  T.  S.  F.  Ry.  Ca,  172 
P.  1000. 

«=s>274(5)  (Or.)  Railroad  operatiliiC  trains 
near  a  station  where  public  congregate  must  so 
regulate  their  speed  and  give  such  signals  as 
experience  has  shown  to  be  most  conducive  to 
safety,  and  not  inconsisteat  with  efficient  oper- 
ation of  trnin8.~>Stool  v.  Southern  Pac.  Co.,  ITS 
P.  101. 

$=»276(3)  (Kan.)  Railroad  ordinarily  owes  no 
duty  to  be  on  the  outlook  for  juvenile  tres- 
passers inclined  to  climb  npon  moving  frelgbt 
cars,  and  it  is  not  liable  for  injuries  sustained 
by  them  in  so  doing.— Carson  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  172  P.  1000. 
€=9279  (Kan.)  In  an  action  for  damages  for 
death  of  a  boy,  defendant  railroad's  violation  of 
city  speed  ordinance  could  not  be  con^dered  as 
an  element  in  establishing  its  n^ligence,  unless 
the  damages  were  traceable  to  or  aggravated  by 
such  violation. — Carson  v.  Atchison,  T.  &  V, 
Ry.  Co.,  172  P.  1000. 

€=»282(5)  (Kan.)  In  an  action  against  a  rail- 
road for  the  death  of  a  boy  who  had  climbed  tbe 
truck  of  a  freight  car  from  which  he  fell,  evi- 
dence held  not  to  show  defendant's  negligence. 
—Carson  v.  Atchison,  T.  it  S.  F.  Ry.  Co.,  172 
P.  1000. 

In  an  action  against  a  railroad  for  the  death 
of  a  boy  who  had  climbed  tbe  truck  of  a  freight 
train  from  which  he  fell,  evidence  held  to  es- 
tablidi  the  negligence  of  the  deceased.— Id. 

(P)  Aceldenta  »t  CvoMiaffa. 

«=»324(1)  (Cal.App.)  Mere  act  of  posting  orer 

railroad's  public  street  crossing  is  not  negli- 
gence per  ae,  but  only  when  attempt  is  made 
to  pass  over  without  using  reasonable  care  in 
ascertaining  whether  there  is  a  train  approach- 
ing, or  about  to  approach. — Ilardi  v.  Central 
California  Traction  Co.,  172  P.  763. 
€=»338  (Cul..\pp.)  If  motorman  of  interurbon 
railroad's  car  saw  wagon  on  track  at  cross- 
ing, and  could  have  stopped  without  injury  to 
wagon  or  passengers,  but  neglected  to  do  so, 
so  that  passenger  in  wagon  was  killed,  plain- 
tiff, suing  for  death,  is  entitled  to  verdict  under 
doctrine  of  last  clear  chance.- Ilardi  v.  Central 
California  Traction  Co.,  172  P.  ?63. 

4=»346(5)  (CaLApp.)  In  action  against  railroad 
for  death  at  crossing  of  one  riding  as  passenger 
in  vehicle  of  another,  burden  was  on  defend- 
ant railroad  to  show  deceased  failed  to  exercise 
such  care  for  his  own  aafe^  as  was  required 
of  him.— Ilardi  t.  Central  California  Traction 
COy  172  P.  763. 

There  is  disputable  presumption  ttiat  one 
killed  at  railroad  crossing  in  collision  exercised 
due  care  for  bis  own  wfety,  ha^dng  in  view 
surrounding  conditions,  with  which  he  was 
familiar. — Id. 

€=>348(1)  (Cal-App.)  In  an  action  for  wrong- 
ful death  of  a  passenger  in  an  automobiia 
struck  by  defendant's  railroad  train  at  a  cross- 
ing, a  epecial  finding  that  decedent  was  lean- 
ing forward  against  the  front  seat,  either 
warning  tbe  driver  or  in  the  act  of  Jumping, 
held  supported  by  the  evidence. — Drouillard  v. 
!3outhem  Pac.  Co.,  172  P.  405. 
«=»350(13)  (Cal.App.)  In  view  of  Code  Civ. 
Proc.  S  1963.  a  passenger  in  an  automobile 
struck  by  railroad  train  at  a  crossing  held  not 
negligent  as  a  matter  of  law.— Drouillard 
Southern  Pac.  Co..  172  P.  405. 

A  passenger  in  sn  automobile  driven  by  ut- 
other  across  a  railroad  track  must  exerdse  or- 
dinary care  for  his  own  safety,  and  whether 
he  does  so  is  a  question  of  fact — Id. 
€=^350(21)  (Cal.App.)  Where  passenger  in 
vehide  crossing  railroad  track  said  nothing  and 
did  nothing  and  looked  neither  up  not  down 
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track  before  horse  was  started  across  by  driv- 
er, such  passenger  was  not  negligent  per  se, 
and  his  acts  did  not  justify  conclusion  as  mat- 
ter of  law  that  he  failed  to  use  due  care.— Ilardi 
V.  Central  California  Traction  Co.,  172  P.  763. 

In  action  against  railroad  for  death  in  cross- 
ing collision,  question  whether  decedent,  pas- 
senger  in  wagon  of  another,  was  guilty  of  neg- 
ligence directly  causing  his  death,  htld  for 
jury  under  circumstances  in  eridonce. — Id. 
«=3350(33)  (Cal.App.)  In  action  against  rail- 
road for  death  in  crossing  collision,  evidence 
held  to  justify  submission  to  jury  of  question 
of  last  clear  chance.— Ilardi  v.  Central  Cali- 
fornia Traction  Co.,  172  P.  763. 

In  action  against  railroad  for  death  in  cross- 
ing collision,  whether  decedent  and  driver  of 
wagon  in  which  he  was  riding  as  passenger  neg- 
ligently failed  to  extricate  tfaemselres  from 
position  of  peril  after  having  placed  them- 
selves in  it,  so  that  original  neifligence  was 
ciuise  of  death,  and  doctrine  of  last  clear 
chance  had  no  application,  heltt  for  jary. — Id. 
<^352  (CaLApp.)  In  an  action  for  wrongful 
death  of  a  passenger  in  an  automobile  struck 
by  defendant's  railroad  train  at  a  crossing,  a 
special  finding  that  if  decedent  had  looked  he 
could  have  seen  the  approaching  If>con)otive 
was  not  inconsistent  with  a  general  verdict 
against  the  railroad  company.— Drouillard  t. 
Southern  Bac.  Co.,  172  P.  ^OS. 


iu>  Traelu. 


(G)  lajwles  to  PenoBS  on  < 

4=»367  (Or.)  Bailroad  operating  trains  In 
populous  village  must  give  such  signals  aa  ex- 
perience has  shown  to  be  moat  conducive  to 
safety,  and  not  inconsistent  with  efficient  oper- 
ation of  traina^StooI  t.  Sovthem  Pae.  Co.,  172 
P.  101. 

<C=>372(5)  fOr.)  Railroad  operating  trains  in 
populous  village  must  so  regulate  their  speed 
as  experience  has  shown  to  be  most  conducive 
to  safety,  and  not  inconsistent  with  efficient 
operation  of  trains.— Stool  v.  Southern  Pac. 
Co..  172  P.  101. 

<^390  (Wash.)  Duty  of  engineer  under  last 
clear  chance  doctrine  to  trespasser  sitting  on 
track  arises  only  when  he  realizes  his  helpless 
randiHon,  or  it  can  be  said  as  matter  of  law 
that  the  danger  is  so  evident  as  to  charge  him 
with  duty  to  stop.— Schommers  v.  Oreat  North- 
em  By.  Co.,  172  P.  848. 

(H)  iBlarlm  to  Anlaiaia  oa  or  nemr 

«=»4ltaO^)  (Wash.)  Since  Rem.  Code  1915. 
II  8731,  8732,  as  to  railroad  fences,  are  taken 
from  Acts  1908,  p.  882,  and  Acts  1907,  p.  169, 
titles  of  which  r^er  to  "stock  injured  by  mov- 
ing railway  trains,"  and  declare  law  of  negli- 
gence as  to  "stock  injured  by  railway  trains," 
and  the  third  sections  of  which  refer  to  "injury 
to  stock  by  collision  with  moving  railway 
trains,"  section  8731  does  not  render  railroad 
liable  for  injury  to  stock  because  of  nnfenced 
right  of  way,  not  caused  by  movinK  train,  such 
as  fall  of  stock  through  trestle. — Thayer  v.  Sno- 
homish Logging  Co.,  172  P.  562. 
«=>4I2(1)  (Cal.App.)  Railroad  is  bound  to  use 
reasonable  diligence  in  keeping  its  right  of  way 
fences  in  repair,  and  it  need  not  resort  to  ex- 
traordinary means,  such  as  maintenance  of 
patrol,  to  insure  fences  will  not  be  broken  or 
will  be  promptly  repaired  if  broken. — Jesus 
Maria  Rancho  v.  Southern  Pac.  Co.,  172  P.  183. 
€==>4I2(4)  (CaLApp.)  Ilailroad  whose.right  of 
way  traversed  plaintiff's  land,  where  high  winds 
sometimes  drifted  sand  over  right  of  way  fences, 
permitting  passage  of  cattle,  held  not  under 
duty,  in  order  to  properly  maintain  fences,  to 
build  them  abnormally  high;  there  being  long 
periods  when  sand  did  not  move.— Jesus  aiaria 
Itancho  v.  Southern  Pac.  Co.,  172  P.  183. 
Despite  blowing  sand  on  plaintiff's  property 


which  might  be  held  down  by  plants,  and  which 
often  covers  fences,  duty  of  railroad  to  main- 
tain such  fences  as  will  keep  cattle  from  en- 
tering upon  right  of  way  is  abS'^lute  under 
Civ.  Code,  S  485.— Id. 

«=»4I3(1)  (Utah)  Under  Comp.  Laws  1907,  | 
466x,  as  amended  by  Laws  1913,  c.  74,  railroad 
is  not  under  duty  either  to  put  in  cattle  guards, 
or  to  construct  wing  fences  at  private  farm 
crossings.— Knight  v.  Southern  Pac.  Co.,  172 
P.  689. 

Where  railroad  voluntarily  constructed  wing 
fences  at  private  crossing  on  farm  intersected 
by  its  right  of  way,  doing  so  purely  for  owner's 
convenience,  and  not  pursuant  to  statutory 
duty,  it  did  not  also  impliedly  a<ree  to  maintain 
sucn  fences.— -Id. 

^422  (Utah)  That  railroad  fails  to  comply 
with  statutory  duty  to  fence  right  of  way  or 
fails  to  maintain  fences  or  keep  them  in  repair 
does  not  render  it  contributory  negligence  of 
landowner  to  turn  live  stock  into  fields  adjacent 
to  railroad.— Knight  v.  Southern  Pae.  Co.,  172 
P.  680. 

Owner  of  farm  and  owners  of  horses  pastured 
on  it  Md  guilty  of  negligence  contributing  to 
death  of  their  horses  on  railroad's  right  of  way 
on  account  of  defective  wing  fence. — Id. 
^=3425  (Utah)  Railroad's  failure  to  keep  wing 
fence  at  private  crossing  in  repair  keld  not  prox- 
imate cause  of  killing  of  horses  on  right  of  way. 
—Knight  V.  Southern  Pac.  Co..  172  P.  689. 
®=»429  (Utah)  Where  railroad  made  no  agree- 
ment to  maintain  wing  fences  at  private  crossing 
on  farm  of  which  owners  of  horses  pastured  on 
such  farm  could  avail  themselves,  law  imposing 
no  such  duty  on  it,  no  recovery  against  it  could 
be  had  by  farm  owner  for  horses  of  others  kill- 
ed at  crossing  with  his  own;  alleged  causes  of 
action  of  owners  having  been  assigned  to  him. 
—Knight  V.  Southern  Pac.  Co.,  172  P.  689. 
®=>443(2)  (Oal.App.)  In  action  against  rail- 
road for  killing  cow,  which  resulted  in  death  by 
starvation  of  her  calf,  evidence  held  to  justify 
finding  loss  of  calf  was  proximate  result  of 
railroad's  negligence  which  killed  cow. — Jesus 
Maria  Rancho  v.  Southern  Pac.  Co.,  172  P.  183. 
«=3443(61  (CaLApp.)  In  action  against  rail- 
road for  killing  cattle  where  wind-drifted  sand 
had  covered  fence,  enabling  cattle  to  go  from 
plaintiff's  land  upon  railroad's  right  of  way, 
evidence  as  to  whether  railroad  had  actual  or 
constructive  notice  of  condition  of  fence  held 
insufficient  to  sustain  finding  for  plaintiff. — 
Jeaus  Maria  Rancho  v.  Southom  Pac.  Co.,  172 
P.  183. 

In  action  against  railroad  for  killing  cow, 
and  consequently  starvinjt  her  calf,  which  cow 
passed  over  rauroad's  right  of  way  fence  by 
means  of  wind-drifted  sand,  evidence  held  suf- 
ficient to  juBti&  finding  cow  was  killed  through 
railroad's  neglfgence.— Id. 

In  action  against  railroad  for  killing  heifer  on 
right  of  way,  which  heifer  came  there  by  pass- 
ing over  fence  by  sand  dune,  evidence  keld  suf- 
ficient to  support  findbig  of  railroad's  negll- 
gence^Id. 

In  action  against  railroad  for  killing  four 
cows  on  right  of  way,  which  cows  entered  right 
of  way  through  breach  in  fence  caused  by 
throwing  down  of  gate  and  part  of  fence  proper, 
evidence  Aeld  insoffident  to  support  finwng  vi 
neglfgence  on  put  of  railroad.— Id. 

RAPE. 

See  Criminal  Law,  «=»627^ 

a.  PBOSEOUTION  AXD  FimiSHBIBirr. 

(B)  Evldcnoe. 

<@=^42  (CaLApp.)  In  prosecution  for  rape,  pros- 
ecuting attorney's  question  whether  witness 
knew  that  accused  had  been  sentenced  to  the 
penitentiary  for  rape  was  Improper  and  nn- 
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fair:  th^  jadgmeDt  referred  to  harlnx  bc«i 
revoned.— People  v.  Webster,  172  P.  768. 

lo  prosecution  for  rape,  the  assistant  dis- 
trict attorney  could  properly  inquire  whether 
witnesaeB  had  beard  tbat  accused  had  beeo 
previoDsly  accused  of  rape;  such  accuaatioDB, 
even  if  untrue,  bearing  on  reputation, — Id. 
®=»5I(5)  (Cal.App.)  Where  prosecutrix  testified 
that  she  told  arresting  officer  of  the  rape  in 
order  to  avoid  being  punished,  but  did  not  say 
that  her  story  was  taisc,  such  matters  went 
to  her  credibility,  but  if  believed  by  the  jury 
her  testimony  was  sufficient  upon  which  to  rest 
conviction.— People  v.  Fraysier,  172  P.  1126. 
<5=»53(4)  (N.M.)  To  convict  of  assault  with  in- 
tent to  rape,  state  must  establish  beyond  rea- 
sonable doubt  that  accused  inteaded  to  have  in- 
tercourse with  female  by  force  and  against  her 
will,  and  that  he  not  only  used  such  force,  but 
Qsed  it  with  intent  to  have  sexual  intercourse 
notwithstanding  any  resistance  she  might  make. 
—State  V.  Duckett.  172  P.  189. 

(O)  TrlPl  ud  Review. 

«=»S9(12)  (Cal.App.)  It  is  not  error  to  refuse 
instruction  that  if  prosecutrix  made  no  com- 
plaint of  the  alleged  rape  the  jury  should  view 
her  failure  to  do  so  as  a  suspicious  circum- 
stance indicating  that  her  atory  was  false. — 
People  V.  £Wmer,  172  P.  112& 

RATIFICATION. 

See  OorporatioDs,  <E=»426i  Principal  and  Agent, 
«=»16tl.  174,  194. 

REAL  ACTIONS. 

See  Forcible  Entry  and  Detainer;  Quieting 
Title. 

REASSESSMENT. 

Sw  Ifmddpal  OorporatioaB,  «ss>SL4. 

RECALL 

Bee  Offlceri,  «=970%. 

RECEIVERS. 

See  Corporations,  <e=>553. 

I.  HATVRE  AMP  GBOinCPS  OF  BE- 
0EIVEB8HIP. 
KB)  Qrmukda  ot  ApiMlntmeat  ot  BMclTer. 

^»I8  (Kan.)  On  petition  praying  for  dissolu- 
tion of  partnerBhip,  an  accounting,  and  the  ap- 
pointment of  a  receiver,  held,  that  a  receiver 
was  properly  appointed  for  an  oil  and  gas  lease, 
although  the  interested  parties  were  merely  co- 
tenants,  where  they  conld  not  agree  npoB  their 
rights  or  management  of  property. — Uaston  T. 
Cox,  172  P.  992. 

n.  APFOHTTMENT,  Q1TAI.IFI0ATIOir. 

AMD  TENtntE. 

<S=>2d(2)  (Kan.)  A  receiver  may  be  appointed 
by  district  court  for  oil  and  gas  lease  beyoiid 
the  Jmiadiction,  where  lease  creates  only  an 
incorporeal  hereditament,  and  in  any  event 
where  court  has  jurisdiction  of  persons  of  in- 
terested parties.— Huston  v.  Cox.  172  P.  992. 
«ss35(l)  (Okl.)  Where  petition  tor  a  receiver 
fails  to  state  facta  sufficient  to  show  that  delay 
resulting  from  giving  notice  of  applicatioo  to 
adverse  party  would  defeat  or  injore  petition- 
er's rights,  appointment  of  receiver  without  no- 
tice is  error^--Unloti  State  Bank  of  Shawnee  v. 
Mueller,  172  P.  6B0. 

<g=>35(3)  (Okl.)  Where  defendants  after  ap- 
pointment of  receiver  without  notice,  moved  to 
vacate  appointment  and  filed  answers  on  the 
merits  and  issue  was  tried  and  evidence  was 


presented  on  both  sides,  error  in  making  ap- 
pointment without  notice  was  waived.— Union 
State  Bank  of  Shawnee  v.  MueUer,  172  P.  650. 

ZV.  MANAOEMEMT  AND  DISPOSI- 
TION OF  PROPERTY. 
(A)  Administration  In  General. 

<S=>95  (Wash.)  General  receivers  ot  surety  com- 
pany by  virtue  of  their  office  alone,  are  author- 
ized to  assign,  to  obligee  on  its  contractor's 
bond,  company's  right  under  indemnity  bond 
protecting  it  against  liability  on  contractor's 
bond,  thereby  relieving  it  of  liability  on  its  con- 
tractor's bond.— Island  Gun  Club  v.  National 
Surety  Co.,  172  P.  209. 

(D)  Snlr   Md  Conveynnee  or  Redelivery 
of  Property. 

<S=>144  (Wash.)  Receivers'  assignment  ot  right 
of  surety  company  under  indemnity  bond,  sign- 
ed by  the  individual  names  ot  receivers  wltiiout 

official  designation,  held  not  defective  In  form, 
as  not  being  assignment  by  receivers  as  such. — 
Island  Gun  Club  v.  National  Surety  Co.,  172  P. 
209. 

Vn.  AOOOITNTINO  AND  OOMPEWSA- 
TION. 

«=s>l99  (Wash.)  In  corporation  insolvency 
proceedings,  orders,  purporting  to  be  final,  ap- 
proving expenses  incurred  by  and  payments 
made  by  receiver  to  himself  and  attorneys  ai 
compensation,  were  void,  where  rendered  ex 
parte  and  without  notice  to  any  one  iutereated 
other  than  receiver  and  his  attomaya.— Colkett 
V.  Hammond,  172  P.  54a 

On  appeal  from  ex  parte  orders  as  to  com- 
pensatiun  of  receiver  and  attorneys,  the  Su- 
preme Court  will  not  determine  upon  meritit 
amount  of  compensation  allowable,  but  will  re- 
verse orders  and  remand  question  of  compensa- 
tion and  approval  of  accounts  to  trial  court  for 
determination  upon  due  notice  to  interested 
parties. — Id. 

RECEIVING  STOLEN  GOODS. 

(N.M.)  To  constitute  crime  of  buying  or 
receiving  stolen  goods  under  Code  1915,  |  1538. 
it  is  essential  tbat  accused  should  have  Knowl- 
edge that  they  have  been  stolen.— State  v.  Floyd. 

172  P.  isa 


See  BalL 


RECOGNIZANCES. 
RECORDS. 


See  Appeal  and  Error,  <»=»493-7l7,  930;  Chat- 
tel Mortgages,  «s»lM;  Oosta,  «s»2Be: 
Criminal  Law,  «s»1090;  Deeds,  «ee»59;  IX- 
Torce,  ^=3284. 

REDIRECT  EXAMINATION. 

See  Witnesses,  «=»287. 

REFERENCE. 

See  Arbitration  and  Award. 

m.  REPORT  AND  irNDDTOS. 

€=>94  (Wash.)  Where  evidence  is  volnminows 
and  would  cost  a  large  gum  to  transcribe.  Rem. 
Code  1915,  i  3TO,  does  not  require  referee  to  do 
so,  and  a  statement  where  evidence  of  the  dilcf 
witness  may  be  found,  and  that  referee  fairly 
stated  otlier  testimony,  is  suffideot — Hofddns  ▼. 
Graib,  172  P.  201. 

REFERENDUM. 

See  Municipal  Corporations,  «=»108:  But- 
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REFORMATION  OF  INSTRUMENTS. 

See  Alteiiitioii  of  Inatramenta;  Cancellation 
of  Instrgments. 

I.  RIGHT  OF  ACTION  AHD  DEFEHSBfl. 

4s>l9(l)  (Or.)  To  reform  contract,  as  lease, 
on  ground  of  mietake,  as  for  mietake  respect- 
ing time  for  which  lease  shall  run,  mistake 
muat  be  mutoal,  not  that  one  party  nnderstood 
contract  ahould  be  one  way,  while  different  nn- 
derstatiding  waf  held  bj  other.— Turner  t.  Har- 
tog.  172  P.  484. 

4=»23  (Wash.)  Where  owner  of  lota  contract- 
ed to  pay  a  lump  sum  for  excavation  to  con- 
tractors who  bad  excavated  adjoining  streets 
for  dtj,  giving  mortgages  on  lots  in  payment, 
sacb  owner  is  estopped  to  show  that  be  thought 
be  was  contracting  with  reference  to  the  estab- 
liabed  grade,  whereaa  he  was  being  charged  for 
a  more  expensive  grade  not  lawful]/  authoxixed. 
—Keller  T.  Smith.  172  P.  642. 

REHEARING. 

See  New  Trial 

REIMBURSEMENT. 

Sea  Guaranty,  ^»100i. 

RELEASE. 

See  Accord  and  Batis&ction:  Compromise  and 
Settlement;  Paym^;  Prmctpal  and  Surety, 

RELEVANCY. 

Ilee  Criminal  Law,  «s»361,  363;  IMdence^ 
128. 

REMITTITUR. 

See  Appeal  and  Error,  «s»1188. 

REMOVAL 

See  Homestead.  ^161-164. 

RENT. 

See  LandloRl  and  Tenant,  tf^ST. 

REOPENING  CASE 

See  Trial,  ^»67. 

REPEAL 

See  Criminal  Law.  «»16;  Statutes,  «»1B0- 
170. 

REPLEVIN. 

See  Appeal  and  Error,  «»1061. 

I.  RIGHT  OF  ACTION  AMB  DEFENSES. 

<S=>I2(2)  (Utah)  Ordinarily,  counterclaims,  or 
couDter  demands,  cannot  be  litigated  in  replev- 
in; bat  where  aelier  sues  to  recover  possession 
of  automobile  aold  conditionally,  and  buyer  ten- 
ders amount  dae  in  court,  he  may  reduce  the 
seUer's  claim  to  the  extent  of  damage  incurred 
on  account  of  a  defective  top.— Beck  v.  Lee, 
172  P.  686. 

III.  PBOOEEDINOS  FOR  TAKING  AND 
REDELIVERT  OF  PBOPERTT. 

9=945  (Wash.)  Where  sheriff  held  property  un- 
der writ  of  r^levin  and  no  redelivery  was  ever 
given,  it  became  his  duty  after  three  days,  and 
on  payment  of  hia  coats,  to  turn  the  property 
over  to  plaintiff  in  replevin.— McBae  t.  Azigeles 
Brewing  Co.,  172  P.  263. 

XV.  nUBASINO  AND  EVIDENCE. 

^57  (OU.)  Petiti<tt  in  replerin  alli^;faig  plain- 
tifTa  ownership  of  property  and  his  right  tu 


immediate  poasenion,  and  defendant's  wrong- 
ful detention  thereof  stated  a  cause  of  action. 
—Walker  v.  Hinton,  172  P.  73. 
4s»72  (Oal.)  In  action  on  claim  and  delivery, 
evidence  held  to  justify  finding  that  defend- 
ant and  his  eroaa-defendanta,  as  inducement 
to  cross-complainant  to  pnrcnase  automobile 
in  which  defeodant  falsely  claimed  an  inter- 
est, agreed  that  if  cross- complainant  would 
purchase  they  would  warrant  and  defend  ti- 
tle.—Ackerman  V.  Schultz,  172  P.  609. 
®=972  (Ohl.)  In  action  of  replevin  for  cattle 
covered  by  mortgage,  judgment  denying  claim 
of  an  intervener  claiming  under  subsequent 
mortgage  held  sustained  by  the  evidence. — Iowa 
Nat.  Bank  v.  Citizens*  Nat.  Bank  of  Woou- 
socket,  R.  I.,  172  P.  »24. 

<S=>72  (OkL)  In  a  replevin  action,  evidence  held 
insufficient  to  sustain  verdict  and  jud^ent  for 
plaintiff  for  possession  of  property  or  its  value, 
awarding  damages  for  wrongfiu  detenliMt.— 
Lucas  V.  King.  172  P.  039. 

V.  DAMAGES. 

«=>84  (Cal.)  Where,  after  transfer  of  pos- 
session and  before  discovery  of  fraud,  buyer 
of  an  automobile  expended  or  became  in- 
debted for  repairs,  he  was  properly  award- 
ed judgment  for  sum  in  action  of  claim  and 
delivery  wherein  he  was  made  defendant  and 
cross-complained  agaiust  his  vendor^^Acker' 
man  v.  Schultz,  172  P.  609. 

VII.  LIABILITIES  ON  BONDS  AND 
UNDERTAKINGS. 

«B>I20  (OkL)  Surety  on  redelivery  bond  im 
replevin,  as  well  as  sureties  on  supersedeas 
bond  and  bonds  for  stay  of  execution  given  on 
appeal,  judgment  having  gone  a|;alnst  defend- 
ant, are  aO  liable  to  plaintiff  in  replevin.— 
Sontiiwestem  Surety  Ins.  Co.  T.  King;  172  P. 
74. 

REPLY, 

See  Pleading.  «s»166. 

REPORTS. 

See  Time,  «=>11. 

REQUESTS. 

See  Criminal  Law.  «s>825-829;   Trial.  «» 
260-267. 

RESCISSION. 

See  Canc^ation  of  Inatmments;  Oontracta, 
«s»270;  Vendor  and  Pnrchaaer.  ^3^09-110. 

RES  GEST/E. 

See  Criminal  Law,  €=}363;  Bvidence,  ^»128. 

RES  IPSA  LOQUITUR. 

See  Carriers.  «s>316,  321;  Master  and  Serr- 
ant,  «S9265. 

RES  JUDICATA. 

See  Appeal  and  Error,  ^1097-1000;  Jndr- 

ment,  ^569-735. 

RESULTING  TRUSTS. 

See  Trusts.  ^»62-7a 

RETROSPECTIVE  LAWS. 

See  Statutes,  «s»263. 

REVENUE. 

See  IHaation. 
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REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Uiw,  <»=>1018-U88;  Justices  of  the  Peace, 
«=:9l3&-174 ;  Waters  and  Water  Courses,  «=» 

^'  REVOCATION. 

See  Phrsicians  and  Surgeons,  <E=»11* 

REWARDS. 

^9 1 1  (Eau.)  A  public  officer  whose  com- 
penaation  is  fixed  by  law  cannot  legally  con- 
tract for  or  demand  a  larger  compensation 
in  the  form  of  a  reward  for  Bervices  rendet- 
led  in  the  line  or  scope  of  bis  official  duties. 
—Smith  V.  Fenner,  172  P.  514. 

No  rule  of  public  policy  forbids  a  public  officer 
to  recover  a  reward  where  he  ie  under  no  obliga- 
tion arising  from  hia  official  character  to  per- 
form the  service, — Id. 

A  noupay  deputy  sheriff  who  was  under  no 
official  duty  to  discover  and  apprehend  a  thief  is 
not  barred  by  any  rule  of  public  policy  from 
claiming  a  reward  offered  for  capture  of 
thief.— Id. 

«=s»l5(3)  (Kan.)  Evidence  heU  saffident  to 
prove  a  contract  to  pay  a  reward  for  discover* 
ing,  locating,  and  apprehending  a  criminal. — 
Smith  v.  Fenner,  172  P.  514. 

Evidence  held  sufficient  to  support  the  Ending, 
verdict,  and  judgment  that  plamtiff  had  earned 
reward  offered  by  defendant  for  apprehending 
and  arresting  a  thief.—Id. 
«K>I9(5)  (Kan.)  In  action  for  a  reward,  find- 
ings as  to  plaintiff's  eGtorts  in  apprehending  and 
arreting  a  tliief  held  not  materially  inconsist- 
ent.—Smith  T.  Fenner,  172  P.  514. 

RIGHT  OF  WAY. 

See  Bailroads,  4=976;  Waters  wad  Water 
Courses,  ®=>242. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Conrses  «s»38. 

RISKS. 

See  Master  and  Servant,  ^203-219,  288. 

ROADS. 

See  Highways. 

ROBBERY. 

®=96  (Nev.)  Where  defendant  administered 
poison  to  produce  unconscioosness  and  took 
money  from  saloon  of  which  unconscious  per- 
son bad  charge,  be  was  guilty  of  robbe^. — 
State  T.  Snyder,  172  P.  364. 
®=>24(1)  (Nev.)  In  prosecution  for  robbery 
by  administering  chloral  hydrate  to  render  un- 
conscious barkeeper  whose  cash  register  was 
robbed,  evidence  connecting  defendant  with 
crime,  alleged  to  have  been  committed  by  him- 
self and  two  others,  held  to  sustain  connction. 
—State  V,  Snyder,  172  P.  864. 
€=»24(1)  (Okl.Gr.A.pp.)  Id  a  prosecution  for 
conjoint  robbery,  evidence  Aeld  to  sustain  the 
verdict  and  judgment  of  conviction.— Meigs  t. 
State,  172  P.  074. 

^E=>24(5)  (Nev.)  In  prosecution  for  robbery, 
evidence  held  not  to  show  that  condition  in 
which  person  robbed  was  found  could  not 
have  been  caused  by  administration  of  chloral 
hydrate.— State  v.  Snyder,  172  P.  364. 

ROLLER  SKATES. 

See  Municipal  Corporations,  «s>816. 

ROYALTIES. 

See  Mines  and  Minerals,  ^78. 
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SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  ^>101,  102. 

SALES. 

See  Chattel  Mortgages,  <S=>0  ■  Con>orations, 
^123;  Countiee,  «=»1S2;  Execution.  «=> 
256;  Ehtecntors  and  Administrators,  ^=^349 : 
Prauda,  Statute  of,  «=>71;  Guardian  and 
Ward,  «=>103,  105;  Intoxicating  Liquors; 
Logs  and  Logging,  ^=»30;  Mortgages,  <8=> 
50t-^ ;  Principal  and  Agent,  *=>100 ; 
Trusts,  «=»191-202;  Vendor  and  Purchaser. 

I.  BEQiriSITES  AND  VAUSITT  OF 
COMTBAOT. 

€=938{S)  (Wasb.)  Where  seller  under  contract 
to  sell  bay  in  first-clasa  condition,  finely  cut, 
mixed  wet  hay  and  snow  with  the  rest  of  the 
hay,  causing  it  to  spoil  while  in  transit,  he  per- 
petrated a  fraud  on  buyer,  who  had  no  knowl- 
edge thereof  until  after  payment  and  acceptance 
of  hay.—Sevier  v.  Hopkins,  172  P.  550. 

n.  CONSTBUCTTON    OF  OONTBACT. 

<@=36l  (Wash.)  Contract  between  automobile 
company  and  dealer  held  not  contract  whereby 
deaKr  ordered  ten  automobiles,  but  to  contem- 

Slate  futnre  order  of  oars,  especially  where  it 
id  not  mention  prepayment  of  amount  required 
on  purchase  of  ten  ears.— Price  v.  Hombnrg,  ITl! 
P.  575. 

m.  MODIFICATION  OR  RB80XSBI0H 

OF  CONTBAOT. 

(A)  By  Asrecment  of  Parties. 

^^90  (Kan.)  In  action  for  damages  for  breach 
of  a  contract  to  sell  certain  iron  and  steel  work, 
evidence  held  to  support  a  finding  that  a  new 
contract  had  been  accepted  in  sati&factiou  uf 
any  claim  for  the  breadi  of  the  original  ex- 
tract—Capital  Iron  Works  Co.  v.  FinDey*  17:2 

XV.  FERFOBMAHOE  OF  CONTBACT. 
(C)  DellTerx  asd  Aeoeptuea  o(  Gooda. 

€=>I79(4)  (Mont.)  Failure  of  consideration 
cannot  be  raised  by  one  who  accepts  and  re- 
tains property  sold.— St.  Paul  Machinery  Mfg. 
Co.  V.  Bruce,  172  P.  830. 

V.  OFEBATION  AKB  EFFECT. 
(D)  Boa«  Fid«  pBMfeuen. 

4=»239  (Wash.)  Purchaser  of  property  in  con- 
sideration of  a  pre-existing  debt  is  within  the 
protection  of  the  statutes  as  to  chattel  mort- 
gages thereon.— Keyes  v.  Sabin,  172  P.  835. 

TI.  WABBANTIES. 

®=»274  (Utah)  Retail  dealer  in  delicatessen 
products,  which  sold  plaintiff  potato  salad  for 
immediate  table  consumption,  held  liable  to 
ptaintiS,  rendered  sick  by  potato  salad,  for 
breach  of  implied  warranty  of  wholesomeness 
and  fitness  for  human  consumption.— Walters 
V.  United  Grocery  Co.,  172  P.  473. 
^39288(2)  (Mont)  Breaches  of  warranty  aft- 
er acceptance  of  goods  sold  cannot  be  urged 
as  a  defense,  but  only  as  a  counterdaim. — St. 
Paul  Machinery  Mfg.  Co.  v.  Bruce,  172  P.  330. 
<^288(6)  (Wash.)  Where  buyers  of  gasoline 
pumping  outfit,  who  claimed  breach  of  sale  war- 
ranty in  seller's  failure  to  properly  install  pump 
so  that  it  would  pump  as  warranted,  had,  after 
installation,  paid  greater  part  of  purchase  price, 
and  four  years  after  the  sale  had  ^ven  a  new 
note  for  the  balance,  breach  was  vUTCd.— Maltp 
bie  V.  tiadd.  172  P.  657. 

•Vm.  BEMBDXES  OF  BVnB, 

CA)  Keeoverr  oC  Prie*. 

^397  (Wasb.)  Where  prepayment  of  $500  de- 
posit bf  dealer  in  automobiles  was  admitteit 
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and  terms  of  contract  had  expired,  it  was  incom- 
heiit  upon  company  receiving  the  deposit  to  al- 
lege and  prove  some  valid  defense  and  eounter- 
<-liiim  entitling  it  to  retain  It^Priee  t.  Born- 
burg.  172  P.  675. 

(D)  A«tlsnB  ajitf  Co«Bt«FclaiNM  for  Br««elt 
of  Wftrrantr* 

^3429  (Wash.)  Tender  of  return  of  the  prop- 
'  erty  «^d  is  not  necessary  to  enable  buyers  to  re- 
coup for  breadi  of  varranty.— Haltble  v.  Oadd, 
172  P.  567. 

IX.  OONDinONAI.  8AI.E8. 

€=>479(2)  (Cal.)  An  owner  of  an  automobile, 
who  has  leased  it  under  a  contract  giving  an 
option  of  sale  and  providing  for  taking  possea- 
aion  in  case  of  default  in  payment,  is  entitled 
to  the  possession  of  the  automobile,  where  tbe 
lessee  has  defaulted. — ^Adams  v.  Anthony,  172 
P.  593. 

«=>479ai)  (Cal.)  Where  a  contract  for  the 
lease  of  an  automobile  provided  for  retaking 
possession  on  the  lessee's  default  in  making  pay- 
ments, n  suit  for  such  deferred  payments  held 
not  to  affect  the  right  to  retake  possession. — 
Adams  v.  Anthony.  172  P.  593. 

SATISFACTION. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Payment. 

SAVINGS  BANKS. 

See  Banka  and  Banking^  4=9301. 

SCENIC  RAILWAYS. 

See  Fixtures.  «=3l5,  27,  28. 

SCHEDULE. 

See  Garrlen,  «930. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Action,  ^=»S0;  Libel  and  Slander,  ^=>Q, 
41 ;  Pablic  Lands.  «»51,  65. 


(D) 


n.  PITBUO 
DiHtrlot 


SCHOOU. 


Property,  UOBtrKota.  and 
Liabilities. 


«s>89  (Wash.)  Laws  1917,  p.  332,  relating  to 
liability  of  school  district  in  conducting  iplay- 
KTonnds,  had  no  effect  upon  a  judgment  previous- 
jy  rendered  against  a  school  district  for  negli- 
gent supervision  of  playgrounds,  although  an 
appeal  was  pending.— %ruenn  v.  North  Yakima 
School  Dist  No.  7,  Xakima  County,  172  P.  66». 


(B)  DIstrlet 


Debt,  Se«mrltl«a. 

tlon. 


aad  Taxa.- 


«s>in  (Kan.)  Under  Code  Civ.  Proc.  |  265 
(Gen.  St.  1915,  §  7163),  before  taxpayers  of 
Bchool  district  can  aue  to  set  aside  ou  and  gaa 
lease  of  school  site  executed  by  school  board, 
and  enjoin  the  lessee  from  entry,  it  must  ap- 
pear  that  contract  and  acts  may  impose  some 
tax  burden.— Abraham  v.  Welster,  172  P.  998. 

(F)  Clalau  Avalaat  DIaMet.  amA  Aetloma. 

4=9114  (Wash.)  To  proBeciite  an  appeal  is  to 
"maintain  an  action"  within  Laws  1U17,  p.  332, 
providing  that  certain  actions  shall  not  be 
maintained  against  school  districts.— Foley  v. 
Pierce  County  School  Diet.  No.  10,  1T2  P.  819. 
4^121  (Wash.)  Where  negligence  submitted  to 
jury  was  only  lack  of,  or  inadequate,  supervision 
of  a  school  playground,  evidence  as  to  whether 
a  teeter  board  was  a  dangerous  instrumentality 
wad  not  material. — Bruenn  t.  North  Yakkui 
School  Dist  No.  7,  Yakima  County,  172  P.  669. 
In  action  for  Injnry  to  diild  on  school  play- 


Eound,  evidence  held  sufficient  to  sustain  a  find- 
S  of  negligent  supervision  of  playground. — Id. 

(G)  TeaekevB. 

«=>I35(2)  (Okl.)  Contracts  with  officers  of 
school  district  to  teach  schools  for  year  extend- 
ing beyond  terms  of  such  officers  are  not,  for 
that  reason,  invalid.— Rivers  v.  School  Dist.  No. 
51,  Noble  County,  172  P.  778. 
®=s>135r3)  (Okl.)  Where,  on  account  of  insuf- 
ficient funds  to  support  term  provided  for  in 
teacher's  comracts,  electors  of  uistrict  under 
Rev.  Laws  1910,  S  7788,  later  fixed  different 
term  and  reduced  salaries,  the  contracts  be- 
came invalid. — Rivers  v.  School  l>ist.  No.  51, 
Noble  County,  172  P.  778. 

«=al44(4)  (Okl.)  Such  of  district  teachers  as 
taught  in  lieu  of  other  teachers  later  contracted 
with  br  succeeding  officers  of  district  parsaant 
to  decision  of  electors  reducing  term  and  sal- 
aries were  entitled  to  recover  ealaries  fixed 
therein  for  teachers  in  lieu  of  whom  they 
taoghL- Rivera  v.  School  Dist.  No.  51,  Noble 
County,  172  P.  778. 

SCIENTIFIC  FACTS. 

See  Criminal  Law,  «=»301. 

SEALS. 

See  Corporations,  4=»432. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  ^=»246. 

SECONDARY  EVIDENCE 

See  Criminal  Law,  «=s>400;  Evidence,  ^l(Kt. 

SEDUCTION. 

I.  CIVH.  LZABIUXT. 

€S95  (Wash.)  Where  seduction  is  alleged  to 
have  been  committed  under  promise  of  mar- 
riagCr  or  where  such  promise  is  required  by 
statute,  it  taunt  be  shown  that  necessary  prom- 
mise  existed  nt  time  of  seduction.- Rockwell  v. 
Day,  172  P.  754. 

To  sustain  charge  of  seduction,  it  is  neces- 
sary to  show  that  woman's  consent  was  ob- 
tained by  promises,  which,  when  measured  by 
age  and  experience  of  parties,  end  every  other 
attending  circumstance,  made  struggle  unequal. 
-Id. 

<S=9|7  (Wash.)  Though  formal  promise  of  mar- 
riage  la  not  essential  fact  to  be  proved  under 
laws  of  Washington  to  sustain  charge  of  seduc- 
tion, lack  of  such  promise,  considered  in  light  of 
all  testimony,  may  be  strong  and  even  control- 
ling circumstance  in  civil  action  for  damages.— 
Rockwell  V.  Day,  172  P.  754. 

There  is  a  presumption  that  plaintiff  suing 
for  seduction  was  chaste,  but  such  presump- 
tion is  not  absolute,  and  is  attended  by  u  pre- 
sumption that  judgment  and  discretion  come 
witii  age  and  exp^ence.  and  that  a  woman 
so  fortified  will  not  readily  yield.— Id. 

Where  it  api>ears  that  a  woman,  complaining 
of  seduction,  is  of  mature  years,  and  is  as 
worldly  wise  as  defandant,  the  law  will  hold 
her  to  a  stricter  degree  of  proof  than  a  youngs 
er  woman  with  less  experience,  and  she  must 
show  more  than  an  illicit  relation.- Id. 

In  action  for  seduction  by  woman  of  mature 
years,  evidence  held  to  show  plaintiff  did  not 
yield  because  of  any  promise  reasonably  cal- 
culated to  mislead  a  chaste  woman^Id. 

^  CBIMIltAI.  BESPONSIBUJTT. 

9^aS  (Cal.App.)  Evidence  held  sufficient  to 
"n  a  conviction  of  seduction  under  prom- 
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that  defendant  threatened  to  commit  snidde 
and  kill  prosecutrix.— People  t.  Lima,  172  P. 

762. 

Evidence  In  seduction  case  held  snfficient  to 
SDBtain  finding  that  prosecutrix  was  preTioaslf 
chaste.— Id. 

In  seduction  case,  evtdence  Ae'4  suffitdent  to 
sustain  finding  that  prosecutrix  was  unmai-ried. 

SELF-DEFENSE. 

See  Homicide.  «s>lll,  244,  276,  800L 

SENTENCE. 

See  GUminal  Law,  <S=»991.  1001,  1188. 

SEPARATE  ESTATE. 

8e«  Husband  and  Wife,  «»U1>-164. 

SEPARATE  MAINTENANCE 

See  Husband  and  Wife,  «=3297,  298K. 

SERVANTS. 

See  Uairter  and  Swrant^ 

SERVICE. 

See  Pneesi^ 
SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Ebror,  ^=»173 ;  Judgment,  ^» 
48»;  Beplevitt,  «»12;  Vmij,  «=9l01. 

SETTLEMENT. 

See  AcctHTd  and  Satisfaction;  Account  Stated: 
Appeal  and  Error,  ^»567;  Oompiondse  and 
Settlement;  Payment. 

SEX. 

Sea  Juiy,  «=9S9. 

SIGNATURES. 

See  Statutes,  «s»35% ;  Wills,  ^=>SOZ. 

SINKING  FUNDS. 

See  Cbrporations.  «s»486i 

SLANDER. 

See  libel  and  Slander. 

SOLDIERS'  VOTES. 

See  Electi<ms.  Statutes,  ^138. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  «s>728,  731. 

SPECIFIC  PERFORMANCE. 

I,  MATURE  AND  GROTTNDS  OF 
REMEDY  IN  GENEBAIh 

^13  (Okl.)  Where  a  principal  is  unable  to 
comply  with  a  contract  with  his  agent  to  issue 
corporate  stock  in  return  for  real  estate  to  be 
bought  by  the  agent,  a  judgment,  directing  the 
agent  to  conv^  property  upon  mere  payment  ut 
the  purchase  price,  is  error.— Powell  t.  Adler. 
172  P.  56. 

n.  GOHTRAOT8  EX9FOBGEABZ.E. 

^29(2)  (Okl.)  To  entitle  one  to  spedfic  per- 
formance of  B  contract  for  eonveyance  of  land, 
based  upon  letters  attached  as  exhibits,  such 
letters  must  be  certain  in  terms  aa  to  descrip- 
tion of  land  and  estate  to  be  conveyed.— Bow- 
ker  T.  Linton,  172  P.  442. 


nr.  PKOOEEDIHOS  Ain>  REI.IEF. 

€=s>il4{2)  (OkL)  Petition  in  action  for  spe- 
cific performauce  of  a  contract  for  the  convey- 
ance of  land,  based  upon  letters  attached 
thereto,  held  not  to  set  np  an  enforceable  con- 
tract of  Bale.r-Bowker  t.  lintoai.  172  P.  442. 

SPEED. 

See  Master  and  Serran^  «s»lS7;  RailroedB. 
^279. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  liQtuffa. 

STARE  DECISIS. 

See  Courts,  <S=8d-97. 

STATES. 

See  Oonstltntimial  Law,  «=»S2,  Q2L 

I,  POUnCAI.  STATUS  AND  BELA- 
TIONS. 

<8=»9  (Okl.)  Since  statehood,  divorce  between 
members  of  the  Osage  Tribe  of  Indians  Is  con- 
trolled la  the  divorce  laws  of  the  state,  in 
view  of  EnabUng  Act,  9  2,  and  Const,  art  3,  f 
1.— Wah-Tsa-e-o-she  v.  Webster,  172  P.  78. 

Since  statehood  any  attemptra  divorce  be- 
tween members  of  the  Osage  Tribe  of  ludiaus 
in  accordance  with  tribal  customs  is  a  nullity. 
-Id. 

m.  FBOPERTT.  COKTRACXS,  JUID 
LIABILITIES. 

«=>IOI  (Wash.)  Under  state  building  contract 
providing  that  the  contractor  shall  not  assign 
contract  without  written  consent  of  Board  of 
Control  and  bonding  company,  an  ordinary 
subcontract  not  consented  to  by  either  state 
or  bonding  company  does  not  release  bonding 
company  from  its  liability  to  either  aubcontrac- 
tor  or  one  furnishing  subcontractor  sumilies; 
the  bond  being  given  pursuant  to  Rem.  &  BaL 
Code,  8i  11S9,  1161,  as  amended  by  Laws  1915, 
c.  28.— Crane  Oo.  T.  Muagrave  &  Blake,  172  P. 
866. 

Under  a  bond  given  pursuant  to  Rem.  &  BaL 
Code,  SS  1159,  1161,  as  amended  by  Laws 
1915,  c.  28,  conditioned  to  pay  subcontractors 
and  all  persons  who  shall  supply  subcontrac- 
tors with  supplies,  liabitidr  of  bonding  company 
to  persons  furnlsfaing  subcontractor's  supplies 
is  not  affected  by  aiwenee  of  priri^  of  eon- 
tract  between  principal  contractor  and  sndi 
poson.— Id. 

rV.  FISCAL   MAlTAOEBIEirT.  PUBUO 
DEBT,  AND  SECURITXE8. 

«=»t26  (Idaho)  Under  Act  July  2,  1862.  c.  130. 
Act  Aug.  30,  1890,  c.  841,  and  Act  March  4, 
1907,  c.  2907,  monev  received  by  state  treasurer 
from  Secretary  of  the  Treasury  for  use  of  state 
institutions  canuot  be  properly  placed  in  state's 
general  fund. — Melgard  v.  Eagleson,  172  P.  655. 

Acts  of  state  treasurer  and  state  auditor  in 
attempting  to  place  money  received  from  Secreta- 
ry of  Treasury  for  use  of  University  of  Idaho 
in  the  state's  general  fund  by  making  entries 
on  their  books  to  that  end  did  not  affect  legal 
utatus  of  the  money.— Id. 

STATUTE  OF  FRAUDS. 

See  Strands,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  limitation  of  Aettona. 
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STATUTES. 

For  Btatutea  rdatiog  to  particular  aaldectib  aee 
the  TarioQs  speciflc  tc^ca. 

I.  ENACTBCEH^  REQUISITES,  AITO 

TAUsiTT  rrr  oeioirax.. 

«ss»35i/2  (OkL)  Petiticm  porporting  to  contain 
signature  of  16,800  legal  voters  to  invoke,  refer- 
eodum  on  a  Senate  Bill,  pursuant  to  Const,  art 
6  S  3,  and  Rev.  Laws  1910,  S  3368  et  seg.,  14,621 
si^atares  being  necessary,  in  which  addresses 
oppomte  signatures  of  6,000  were  omitted  from 
Boeets  ctrcalated,  held  Invalid. — In  re  Referen- 
dum Petition  No.  31,  172  P.  639. 

4=364(3)  (Wash.)  Laws  1917»  c.  115,  being  val- 
id in  so  far  as  it  makes  board  of  law  examin- 
ers an  intermediary  whereby  power  of  Supreme 
Court  can  be  more  generalfr  and  efficiently  ez- 
ertised,  will  be  snstained,  since  iDvalid  portion, 
giving  board  power  to  make  a  6nal  ocder  ox 
disbarment,  la  separable  from  valid  portion.— 
In  re  Bruen,  172  P.  1162. 

m.  SITBJEOTS  Ain>  TITXiBS  OF  ACTS. 

•^»t09  (Okl.)  An  act  to  amend  a  particular 
section  of  a  general  law  is  limited  in  its  scope 
to  the  BQbject-matter  of  tlut  section,  and  the 
amendment  ex  vi  termini  implies  merely  a 
change  of  Its  provisions  upon  same  snbject  to 
which  original  section  relates.— Pottawatomie 
County  V.  Alexander,  172  P.  438;  Carrcll  v. 
Board  of  Com'rs  of  Hughes  County,  Id.  438. 

Tliongii  a  partieolar  Mction  may  be  broad- 
ened hy  amendment  so  as  to  indude  matter 
which  could  logically  and  legally  have  been 
originally  included,  such  new  matter  must  be 
sometliing  not  already  specially  and  differently 
provided  for  in  another  section  of  same  stat- 
ute not  referred  to  in  amendatory  law.— Id. 

«=3l09  (Wash.)  Object  of  constitntional  re- 

guirement  that  subject  of  act  shall  be  expressed 
1  its  title  is  that  no  person  may  be  deceived  as 
to  what  matters  are  being  legislated  upon.— 
Thayer  v.  Snohomish  Loggmg  Co.,  172  P.  6S2. 

IT.  AMEHDMEMT,  BEVISIOH,  AHD 
OODIFICATIOH. 

«=»I38(2)  (Nev.)  Provision  of  Const  art  4,  | 
17,  that  no  law  shall  be  revised  or  amended  by 
reference  to  its  title  on^.  does  not  render  in- 
valid the  provision  of  St.  1917,  c.  197,  that 
electors  in  military  service  of  United  States 
ma.^  vote  in  accordance  with  St.  1899,  c.  94, 
which  was  repealed  by  St  191S.  c  284;  re- 
vival by  title  not  being  prohibited.— Maclean  v. 
Brodigan,  172  P.  375. 

«=3|4I(1)  (Okl.)  Part  of  Sess.  Laws  li>13,  c' 
210,  S  li  limiting  compensation  of  county  as- 
sessors, oeing  amendatory  in  form  and  in  fact, 
held  repugnant  to  Const,  art  5,  |  67,  forbid- 
ding amendment  of  any  law  by  referring  to  its 
title  only.— Pottawatomie  County  v.  Alexander. 
172  P.  436;  Carrell  v.  Board  of  Com'rs  of 
Hughes  Coanty,  Id.  488. 

BEPEAI.,  SUSPENSIOir,  EXPZBA- 
TION.  AND  REVIVAI.. 

«3»I59  (Wash.)  Where  two  statutes  cannot  be 
harmonized,  the  later  act  prevails,  but  repeals 
by  implication  are  not  favored.— Walsh  t.  Alas- 
ka S.  S.  Ga,  172  P.  269. 

«s»l70  (Nev.)  Where  one  act  of  Legislature 

speciScaUy  adopts  provisions  of  another  act  up- 
on same  general  subject,  effect  is  to  incorpo- 
rate the  adopted  act  making  it  effective  for  the 
designated  purpose,  and  that  the  adopted  act 
has  been  repealed  is  immaterial. — ^Blaclean  t. 
Brodigan.  172  P.  375. 


▼X.  ooimBVonoir  axd  overa- 

TIOK. 

<A)  Oeaerat  R«lca  «f  Coaatnietlon. 

4C=s>)8l(l)  (Utah)  In  construing  statutes  the  in- 
tent of  the  Legislature,  if  ascertainable,  neces- 
sarily controls. — Industrial  Commis^n  of  Utah 
V.  Daly  Mining  Co.,  172  P.  301. 
^181(2)  (Utah)  Where  an  act  ia  susceptible 
of  two  constructions,  the  one  most  beneficial 
and  useful  should  be  adopted,  if  possible.- In- 
dustrial Commission  of  Utah  v.  Daly  Mining 
Co.,  172  P.  801. 

4:=»206  (Mont)  The  form  of  expression  used  in 
a  statute  is  not  important  when  purpose  in- 
tended and  sought  to  be  accomplished  by  Lw* 
islature  is  ascertainable  and  made  reasonably 
certain  by  applying  the  rule  that  every  word 
and  clause  must  be  given  effect  if  possible. — 
State  V.  District  Court  of  First  Judicial  Dist 
in  and  for  Lewie  and  Clark  County,  172  P. 
1030. 

^=3206  (Wash.)  It  is  duty  of  court  within 
bounds  of  reason  to  give  to  proviso  of  statute 
some  meaning  rather  than  none.— Northern 
Pac.  Ry.  Co.  v.  Snohomish  County,  172  P.  878. 
<E=>207  (Or.)  Effect  must  be  given  to  all  terms 
of  general  statute,  and  where  general  terms  in 
one  ^art  are  inconsistent  with  more  specific  or 
particular  provisions  elsewhere,  particular  pro- 
visions will  be  given  effect.— Barnes  v.  Uasaa- 
chnsettB  Bonding  &  Ins.  Co.,  172  P.  96. 
(8=3207  (Wash.)  Where  the  enacting  part  of  a 
statute  is  in  conflict  with  a  proviso  therein,  the 
proviso  must  give  way.— City  of  Seattle  v.  Roth- 
weiler,  172  P.  823. 

^=»207  (Wash.)  Different  sections  or  provi- 
sions of  the  same  statute  should  be  so  con- 
strued  as  to  harmonize  and  give  effect  to  each; 
but  if  there  is  irreconcilable  conflict  the  sub- 
Be4iuent  one  prevails.— State  v.  Public  Service 
Commission  of  Washington,  172  P.  890. 
«3>2II  (Wash.)  Language  of  act  should  be  con- 
strued in  view  of  its  title  and  lawful  purposes, 
since  subject  expressed  in  title  fixes  limit  upon 
scope  of  act— Tnayer  t.  Snohomish  Logging  Coi., 
1^  P.  562. 

«=>226  (Utah)  Rule  that,  where  a  statute  is 
adopted  from  another  state,  construction  placed 
upon  it  by  courts  of  such  state  prior  to  adop- 
tion is  likewise  adopted,  do^  not  go  so  far  as 
to  compel  adoptuxi  of  a  construction  which  ia 
incwsiatent,  unreasonable,  and  unwarranted. — 
State  V.  De  Weese,  172  P.  290. 
^=»228  (Wash.)  Enumeration  in  a  saving 
clause  or  construction  section  ia  made  to  save 
the  enumerated  things,  not  to  destroy  the  things 
not  enumerated,  and  should  not  be  confused 
with  a  saving  clause  in  a  repealing  section, 
where  unenumerated  things  are  destroyed. — 
Walsh  V.  Alaska  S.  S.  Co.,  172  P.  269. 
4=»230  (Utah)  As  Laws  1917,  c.  115,  amend- 
ed Comp.  Laws  1907,  I  3351,  so  as  to  require 
service  of  notice  in  case  a  remittitur  is  sent 
down,  legislative  construction  was  that  old  stat- 
ute did  not  require  notice. — Hirsh  v.  Ogden  Fur* 
niture  &  Carpet  Co.,  172  P.  318. 

(B)  Partlanlar  ClKisafl  of  Statntes. 

4=»245  (Utah)  Laws  relating  to  taxation  sboold 
be  strictly  construed  against  the  taxing  pow- 
er.—Los  Angeles  ft  S.  L.  B.  Go.  t.  Bicbarda, 
172  P.  474. 

<8=>263  (Wash.)  Retroactive  statutes  are  gen- 
erally regarded  with  disfavor;  and  where  it 
does  not  clearlv  appear  that  such  was  the  legis- 
lative intent  the  court  will  not  give  the  statute 
a  retroactive  effect  where  to  do  so  would  Im* 
pair  existing  rights.— Bruenn  t.  North  Taklma 
School  Dist  Mo.  7,  Yakima  County,  172  P.  589. 


For  cases  In  Dee.  Dl|. «  Am.  Dig.  Key  Ho.  Serisa  *  Indues  ses  same  twle  and  KBT-NUHBBR 


Digitized  by 


Google 


StatvtM  CoiutrKad 


172  PACIFIC  RBPORTEB 


1280 


STATUTES  CONSTRUED. 


UJHTiaU  BTATES. 

CONSTITUTION, 

Amend.  14  563.  962. 

986. 1000. 1152 

STATUTES  AT  LARGE. 

1862.  July  2.  ch.  130.  {  4,  

12  Stat.  503    655 

1866.  July  24.  ch.  230. 1 1,  ^ 

14  Stat.  221   902 

1885,  Feb.  25.  ch.  149.  23 

Stat.  321   1139 

1890.  Aug.  30.  ch.  841,  8  6, 

20  Stat.  419  655 

1804.  Aug.  18.  ch.  301,  8  1, 

28  Stat.  394    416 

1002,  June  30.  ch.  1323.  32  ^ 

Stat.  500   968 

1002.  June  SO.  ch.  1323,  S  „„ 

6.  32  Stat  501    968 

1903,  Feb.  19,  eh.  70S.  82 

atk.  847    519 

1906,  Junp  11,  ch.  3073,  34 
Stat  232    269 

1907,  March  4,  ch.  2907, 

M  Stat.  1281    655 

1908,  April  22,  cb.  149.  36 
Stat.  65   269,  725 

1908.  April  22,  ch.  149,  81 

1,  3,  35  Stat.  65,  66    101 

1908.  Mar  27,  ch.  199,  35 

sSt3l2   785 

1910,  June  20.  ch.  310.  88 

6. 11.  36  Stat  561.  rm. .  416 
1912.  AprU  18,  ch.  83,  88  „ 

2,  3,  36  Stat  86   78 

REVISED  STATUTES. 
§8  5263-5260    902 

COMPILED  STATUTES  1916. 

«  4876    416 

SS  S5n7-S5!)9    510 

I  SfiST    101 

U  8fi.'»7-S665    269.  72,1 

8  8659    101 

«8  8K70-8S77   (I'm 

H  10072-10079    902 


ARXZOHA. 

CONSTITUTION. 

Art  2,  8  24    273 

Art  6.  8  4    276 

Art.  23    276 

REVISED  STATUTES  1887. 

Civil  Code. 
Par.  369    276 

REVISED  STATUTES  1913. 

Civil  Code. 

Par.  542    664 

Para.  590.  1281    281 

Pars.  2373,  2380-2385  ...  276 

Pars.  4201,  4202   281 

Par.  5284   285 

Pbnal  Code. 
8  692    660 

LAWS. 

1880,  No.  42   276 


CAUFOSHIA. 

CONSTITUTION. 

Art  1,  8  3  1162 

Art  1,  «  7  986 

Art  2.  8  1  986 

Art  G,i  414    158 

Art  20,  8  18  086 

CIVIL  CODE. 

SS  51,  52  412 

485    183 

1614  881 

1641   170 

1691    168 

1859    412 

t  246G,  246S   178 

i  3049,  3051   ."V.-IUS 

3118  404 

3288   605 

3300  3!H 

3440    608 

CODE  OF  CIVIL  PROCB- 
DUKE. 

170.  Bubsec.  4   140 

187   170 

286    622 

3.18.  Bubsec.  3   1109 

3.T9    3JHt 

413  981 

427,  subsec.  8   163 

437    620 

607    140 

619   695 

634    173 

650  et  KM.   Amended  by 

Lowa  191.^.  p.  207    170 

607,  subsec.  1   140 

657,  aubsec.  7  698 

659    508 

726    645 

939   170,  598,  609 

941a  1103 

941b   598,  1103 

»4ic   r^^.iioa 

953o  398,  1113,  1127 

tt56.    Amended  by  Laws 

1915,  p.  328    170 

963.    Amended  by  Laws 

1915,  p.  21m   170 

8  1033,  1035    622 

1095   408 

1315  1107 

1365    583 

§  1493,  1500   600 

1664   140 

1826    762 

1870,  subsec.  4   140 

8  1963    405 

g  1063,  subsec.  12  618 

I  1903,  subsec.  28  140 

I  2061,  subsec.  3   140 

§  2061,  anbaec.  5   1101 

PENAL  CODE. 

8  7  1128 

I  ir,9a  1130 

i  103   158 

§  270b   4<i8 

a  311   615 

8  418   152 

I  950    025 

8  1168    added    by  Laws 

1917.  p.  665    158 

88  1201,  1202,  1237,  1239, 

1246-1247a   408 

POLITICAL  CODE. 

i  936    177 

8  fHW.  Bubsec.  6   177 

}  4300b  622 


LAWS. 

1901.  p.  28    624 

1911,  pp.  733,  739,  8S  4, 

20   .....1110 

1913,  p.  283,  i  12,  subsec. 

3   ...1128 

1913,  pp.  307-309,  88  55, 

62.67   1128 

1913,  p.     313.     I  77a. 

Amended  by  Laws  1915. 

p.  1102.  S  28  611 

1913.  p.  469   1121 

1915.  p.  184    625 

1915.  p.  198.  8  12,  subsec. 

1    625 

1915.  pp.  207.  209.  328...  J  70 

1915,  p.  421,  art  1,  8  7  . .  390 

1916,  p.  1102,  I  28  ......  611 

1917  p.  665   158 


OOZARASO. 

CONSTITUTION. 

Amend,  art  21,  I  2   3 

Art.  20    707 

Art  20,  88  3-4   ..  707 

CODE  OP  CIVIL  PROCE- 
DURE. 

8  84  ,...1055 

REVISED  STATUTES  1908. 

8  194S   0 

I  7284    6 

MILLS'  ANNOTATED  CODE. 
8  221    » 

MILLS'  ANNOTATED  STAT- 
UTES 1912. 

5  2076    9 

LAWa 

1807,  pp.  250,  252,  254,  81 

1.  a.  16  7...  7...  10 

1910  (Ex.  Sesa.)  pp.  46.  48. 

U  3.  5  1064 

1010  (Ex.  Seas.)  p.  48,  8 

8  ..V.....ri060 

1913.  p.  673   3 

1915,  p.  336  106S 

1915,  p.  515  422 

KANSAS. 

CONSTITUTION. 
Art  15,  8  9   634 

code  of  civil  proce- 
di:re. 

17,  aubsec.  4   33 

57  27, 1005 

265    998 

I  416,  469,  470  622 

503   30 

617-519    622 

666,  666   1010 

581   1010,  1018 

598    522 

GENERAL  STATUTES  1915. 

88  887,  1974  1027 

1  3825    634 

I  3831    23 

6  4889   7I0 

g8  5177,  5407,  5468   41 

g  r^^i   10(W 

88  5696-5942    82 
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■tatatM  Cuutrmed 


6904    17 

5006    1020 

J  0561,  657».  6586. .....1023 

«  6007,  subsec.  4   33 

,  6038    37 

6047  27,  lOOG 

7103    90S 

8  7320,  7373,  7374    522 

7407    30 

§  7421-7423   522 

S  7469,    7470   lOlO 

7485  1010.  1018 

7502    522 

83r>S    713 

i  8815-8825    m 

11115,  Bubscc.  2  1004 

11349  1011 

LAWS. 

1911,  ch.  175,  I  2   17 

1917,  cb.  285.  U  6.  14. .  997 

KOMTAHA. 

REVISED  CODES. 

8 371.  372.  3309  134 
5018-5020..  S935   324 

(I  6501-6506   1030 

r6.'i49    330 

X  6704   1087 

6794(1)    330 

$S  TOOS.    7203   640 

I  7:tOiHR)   3.30 

R  8021    132 

S042.  8043    329 

! 8249   330 
I  0407-9473    540 

LAWS. 

1913,  ch.  89,  {  14  541 

NEVADA. 

CONSTITDTIOJf. 

Art.  2,  fi  3  .375 

Art.  4,  8  X7  375 

Art.  6,  S  4   367 

REVISED  lAWS. 
H  5.325,  6330.  5346.  5358  378 

X  6266    .367 

{  6063    371 

LAWS. 

1899,  ch.  94.   Repealed  by 
Jmwh  191.?.  cb.  2,^....  .375 

1913,  ch.  2.S4   375 

m5,  cfa.  1«4  367 

inn,  cb,   76   367 

1017,  ch.  197   375 

NEW  MBZIOO. 

CONSTITUTION. 
Art.  2,  5  14   106 

CODE  1915. 

S  30  1189 

ft  li53ft    188 

i  1903   1137 

S  2180    419 

(S  2884.  2388.  8231  ....  1144 
8591  ....??   J187 
4105    1040 
4291    1042 
441H    188 

4872   1137 

5075    190 

5575   -.   190 

172P.-ai 


LAWS. 

1915.  ch.  64  1136 

1917.  ch.  110  ^  190 


OKXJiBOKA. 

CONSTITUTION. 

Art.  2,  S  7  962 

Art.  3,  8  1   78 

Art  5.  8  3  ftS» 

Art.  6,  8  57   4.36 

Art  9,  8  22   702 

Art.  14,  8  3  4d2,  10S6 

REVISED  LAWS  1910. 

i  306    954 

941,  Bubsec  5   55 

988    940 

1005   452,  798,  1086 

§  1043,  1052,  1056    780 

1154   445 

1225    954 

1435    793 

1746-1T47.  1740   789 

2403    1006 

1 2869    70 
2883    43 
3067   1094 
8368  et  Heq  639 

I  3402    9;i3 

I  3817   62,  65,  66 

I  3864    966 

88  8820.  4032    48 

Kg  4066,   4078   043 

58  4105.  4109  1086 

H  4174,  4175   ■  942 

fi  4655,  sabsec.  4   783 

8  4660    452 

§  4600   65,  782 

I  4705    643 

S  4738    86 

I  4771    1091 

i  40O7    964 

U  4058.  4959   60 

fi  5002    44 

8  6a3S,  subsec.  9  84,  632 

5  5043   1081 

§  5640    1077 

8  6287,  Bubsee.  3  952 

8  5456    52 

5738,  6739   92 

n  5746,  5747  92,  1096 

§  6812    787 

S  5flJ»5..f  .....976,  977 

S  60aS    464 

I  6005    641 

88  6025-6048    464 

ft  614ft   964 

I  6659   

8S  6777.  6778   796 

|§  7177,  7186.  7187   962 

I  7788    778 

g  7828    69 

UANSFIKLD'S  DIGEST. 
81  2S2S-2645    1083 

LAWS. 

1907-08,  ch.  49,  art.  2. . .  962 

1910-11,  ch.  18    438,  440 

1910-11,  ch.  130  loss 

1913,  ch.  157,  8  24  1094 

1913,  ch.  210,  f  1  436 

1915,  ch.   74    791,  792 

1917.  ch.  188  107;{ 


OREGON. 

CONSTITUTION. 

Art.  4,  8  la   122 

Art  7»  8  3  116 


LORD'S  OREGOX  LAWS. 

88  6.  T   95 

8  97    101 

f  13«   499 

S  348   95 

7;!3,  snbBec.  2   801 

734    801 

808.  subnec.  6   648 

87S.  subs^.   2   114 

1900    802 

i  3470-3483    122 

6588    97 

6505.  subsec.  7   07 

6617   ".  97 

i   7093    802 

I  7103   ,   80« 

CITY  CHARTERS. 
Uarsbheld,  88  49,  50   488 

LAWS. 

1913.  p.  251  126 

UTAH. 

CONSTITUTION. 
Art  1,  88  1,  7  1050 

COMPILED  LAWS  1907. 

8  206.    Amended  bv  Laws 

1911,  ch.  125,  8  1   288 

8  215.    Amended  by  Lawa  ' 

1011.  ch.  125  ,  701 

8  226.    Amended  by  Laws 

1911.    ch.    126;  Laws 

1017,  cb.  44   701 

8  228    286 

8  456x.  Amended  by  Laws 

1013.  ch.  74   680 

88  611x22.  511x24,  511x27. 

Amended  by  Laws  1911, 

ch.  119   474 

8  686x13    721 

8  972    686 

8  1212.  Amended  by  Laws 

1909,  ch.  109,  8  4-  722 

§8  1216,  1218   719 

I  1544    725 

I  1081    313 

88  2501,  2605,  2506.  2516^ 

2516,  2545   697 

8  2603.  Amended  by  Laws 

1913.  ch.  Ill  47* 

88  2613.  2677   697 

«  2870,  2803    316 

8  3005   .'118 

I  3048    678 

1  3243    725* 

S  3285    OTJ 

8  3301   69I» 

I  .S321    31S 

8  3:^29    609 

I  3351    318 

8  3351.   Amended  by  IJiwB 

1017,  ch.  115  .318 

S  3760   678 

I  3056   607 

8  4052    28B 

I  4873    290 

LAWS. 

1909,  ch,  100.  8  4   722 

1011,  ch.  illft  474 

1911.  ch.    125    701 

1911,  ch.  125,  8  1   280 

1011,  ch.  125,  I  216  701 

1913,  Ph.  42   721 

1913.  ch.   74   689 

1915,  ch.  Ill   474 

1017,  ch.  2    286.  1050 

1917,  ch.  2.  88  2,  3,  6-0, 
26    1050 
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1917,  ch.   44    701 

1917,  ch.  47,  art  4.  S  14. .  479 

1917.  ch.  47.  art  5.  |  34. .  479 

1917,  ch.  100,  J  68   301 

1917,  ch.  100.  S  6S,  subsec. 

3   1  301 

1817,  ch.  115   818 


WASHXNGVOir. 

COXSTITUTION. 

Art.  1   1152 

Art.  1,  8  3   563 

Art.  1.  §  22   650 

Arts.  2.  4  1152 

Art.  4.  8  4  217 

REMINGTON  Sc  BALLINO- 
EK'S  CODE. 

iS  1159,   1161.  Am«>nded 

by  Laws  1915,  ch.  28   886 

I  9257,  9267    226 

9314    899 

REMINGTON'S  CODE  1915. 

46   217 

67   816 

153,  155-157,  158,  165  864 
1^  207 

1^  im 

193    345 

20^1    11.^8 

284   oi;; 

303   336,  338 

30T  :  8«1 

375    201 

393   a03 

398    816 

402    916 

I  464    338 

«§  484-473    .3;iS 

S  464  et  seq   234 

f  468   1168 


813   760 

i  1016   ,.  349 

9  1104-1108   863 

I  1128.  1134   856 

S  1138,  1163    207 

i  1159    856 

1161  827,  850 

§  1163,  1177,  1181   906 

i  1262    012 

I  1.330,  1331   247 

1472-1479    878 

1671.   Repealed  by  Iawb 

1917.  p.  642   267 

IS  1716.  1718  880 

i  1721    345 

S  1722    873 

fi  1734    860 

1739    873 

1743   919 

f  1928,  1949,  1955    217 

2055,  subaec.  2   650 

2057    650 

fi  206.5,  Bubsecs.  6,  7  650 

fi  2111  234 

i  2181   234,  815 

(3293    650 
2303,  subaec.  6   650 
2440   1175 
2583    650 
2601    225 

I  3314   236 

I  3660    834.  8.3S 

»  3861    835 

S  3925,  3975   2.54 

5290   Ml 

5562-13    220 

5562— .37  et  seq  220 

6623-1  et  seq  254 

S  662a-%  562f,  S6S3...  254 

*^6917   .7   251 

8  0919.  5926   894 

5967    2.57 

6058-34   887 

6604—1  et  8«4i.  902 


18  6604-2.  6604-3   902 

6604— 5<1    8S» 

0604-5f   34:-I 

6604—20   8:iO 

7307    890 

I  8005.   8010-8    24.1 

[  8731.  8732   552 

8745    251 

8786  251,  SiH 

8771   8!H 

9249    224 

LAWS. 

1903,  p.  3.32  532 

1907,  p.  168   552 

1908,  p.  716  566 

1911,  p.  260.  8  ISO  020 

1911,  p.  380.  8  6f  343 

1911,  pp.  54ft,  571,  18  8, 

53   880 

1913,  pp.  386,  387,  K  1-S  1147 
191.5,  p.  12.  8  17  546 

1915,  pp.  61-64  ma 

1915.  p.  108, 1 100   563 

1915.  p.   230,  229 

1915.  p.  391.  8  13   22«» 

1915,  p.  396.  8  34  R2ri 

i915.  p.  587.  I  1  878 

1817.  p:  332  668,  KIO 

3817,  p.  421   Ilii2 

1917.  p.  640.  8  34  «!5 

1917.  p.  642    2.57 

1917.  p.  649.  f  25   206 

1917,  p.  674,  f  116  818 

wTOifmo. 

CONSTITUTION. 
Art  6,  {  11  130 

COMPILED  STATUTES  1910. 

I  912   136 

U  4456.  6136   7a5 


STEALING. 

See  LatceDy. 

STIPULATIONS. 

See  Appeal  and  Ehnr,  ^»638,  564.' 

<S=>14(12)  (Cal.)  Statpment  by  plaintiTa  attor- 
ney, that  if  the  complaist  did  not  etate  a  cause 
of  action  the  easient  way  to  test  it  was  by  mo- 
tion for  judgment  on  the  pleadings,  did  not  con- 
stitute a  stipulation  for  such  judgment— Stoff 
V.  Superior  Goart  of  CallEorola  in  and  for  Ala- 
^meda  County.  172  P.  698. 
^=9)8(3)  (Cal.)  Defendant  in  suit  on  claim  and 
delivery  held  precluded  by  stipulation  front  rais- 
ing edition  whether  cross-complaint,  in  action 
on  claim  and  delivery,  ia  improper.— Ackerman 
V.  Schulti,  172  P. 

43s»l8(4)  (Cal.)  Trial  court  should  not  pass 
on  issue  withdrawn  from  consideration  as  Imma- 
terial by  agreement  of  parties  accepted  by 
court— In  re  Lowe's  EsUte,  172  P.  583. 

STOCK. 

See  Banks  and  Banking,  ^»40;  C-orporationa, 
•s»77. 

STOLEN  GOODS. 

See  Receiving  Stolen  Goods. 

STORAGE. 

See  Warehouaemen. 

STREET  RAILROADS. 

See  Railroads,  «s»224. 


n.  BEOULATIOK   AlfD  OPERATXOIT. 

<9=»65!/a[New,  vol.  18  Key-No.  Series] 

(WAsb.)  Under  Public  Service  Commis- 
sion Law,  8  53,  where  the  income  of  a  street 
railroad,  operating  under  franchise  granted  un- 
der Enabling  Act  prior  to  the  Public  Service 
CooimissioDXaw,  Is  not  suflicient  to  pay  a  rea- 
sonable return  and  provide  an  adequate  and 
sufficient  service,  commission  has  no  power  to 
relieve  street  railroad  from  its  franchise  pro- 
visiops.—State  v.  Public  Service  Commission  of 
Washington,  172  P.  890. 
^s>l03(3)  (CaKApp.)  Where  motorman  slow- 
ed down,  thinking  plaintiff's  truck  was  golog 
to  cross  the  tracks,  but  speeded  up  when  ho 
saw  the  truck  slow  down,  assuming  that  it 
would  stop  before  it  reached  the  track,  the 
last  clear  chance  doctrine  did  not  apply;  actu- 
al knowledge  of  plaintiff's  danger  being  nec- 
essary.—Lobbett  &  Dean  t.  Oakland,  A.  &  K. 
Ity.,  172  P.  1123. 

STREETS. 

See  Highways. 

STRIKING  OUT. 

See  Criminal  Law.  <g=3G9G. 

SUBROGATION. 

(Or.)  Subrogation  is  not  a  matter  ol 
Btrict  right,  nor  does  it  necessarily  rest  on  con- 
tract, but  is  purely-  equitable;  and.  since  it  is 
8  creature  of  equity,  it  will  not  be  enforced 
where  working  injustice  to  those  having  equal 
equities.— Wasco  County  v.  New  Sngland  E!qui- 
Uble  Ina.  Ca,  1T2  P.  126. 
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•anS  (Or.)  A  paid  mrety  maj  dBim  bnufite 
of  subnotion.— Wsaco  County  v.  New  England 
Equitable  Idbl  Co.,  172  P.  126. 
45>7(2)  (Or.)  As  between  a  defaultinK  county 
contractor's  Burety  and  a  bank  to  which  he  had 
aseigDed  in  consideration  of  a  loan  money  re- 
tained by  the  county  until  completion  and  ac- 
ceptance of  work,  as  per  contract  pursuant  to 
Laws  1013,  p.  251,  held  that  the  surety  was 
entitled  to  be  aubrosated  to  the  rigbta  of  the 
county  in  the  fnnili  reaeryed.— Wasco  County 
V.  New  England  Equitable  Ina.  Co.,  172  P.  126. 
«s»7(8)  (Okl.)  Where  aarety  on  redelivery 
bodd  la  replevin  dUd  not  procure  or  consent 
to  the  glviag  of  a  supersedeas  btnid  and  stay 
of  execution  od  appeal,  sureties  on  supersedeaa 
bond,  Judgment  in  replevin  suit  against  defend- 
ant having  been  modified  and  affirmed,  were 
primarily  liable,  and  surety  on  redelivery  bond 
on  payment  of  judgment  is  entitled  to  subroga- 
tion to  rights  ol  judgment  creditor  against 
sureties  on  supersedeas  bond.— Southwesterly 
Surety  Ins.  Co.  v.  King,  172  P.  74. 
4==>8  (Or.)  As  between  a  contractor's  surety, 
the  contractor,  and  a  county  employing  him, 
the  surety  paying  claims  against  the  contractor 
in  default  may  claim  subrogation,  because  it 
haa  paid  debts  due  to  third  persons  acting  on 
compulsion,  and  not  as  a  volunteer. — Wasco 
County.  New  Kngland  Equitable  laa.  Co.,  172 

SUBSCRIPTIONS. 

See  Corporations,  ^77;  Wills,  _^119. 

SUICIDE.  ' 

See  Insurance,  ^^659,  665. 

SUIT. 

See  Account  Stated,  <S=>12. 

SUMMARY  REMEDIES. 

See  Appeal  and  Error,  *=>1239,  1244. 

SUMMONS. 

Mee  Process. 

SUPERSEDEAS. 

See  Criminal  Law,  <S=>1084. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  e»279. 

SUPPORT. 

See  Contracts,  «=»54. 

SUPPRESSING  EVIDENCE. 

See  New  Trial,  ^28. 

SUPREME  COURTS. 

See  Courts,  «»204-20T. 

SURCHARGING. 

Sec  Account  Stated. 

SURETY  COMPANIES. 

See  Principal  and  Surety,  4s»55. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  CunncB,  «»124.  126. 


SURPLUSAGE. 

See  Indictment  and  Information,  4=9119. 

SURPRISE. 

See  Criminal  Law,  ^S&d. 

SWrNDLING. 

See  False  Pretenses. 

TAXATION. 

See  Coundes,  ^IIS;  Judgment,  <S=>720;  Li- 
ceases;  Statutes,  «es»141,  24fi;  Vendor  and 
Parcbaser.  «=s>ie8. 

I.  VATUBB  AKD  BXTBHT  OF  POWER 
IN  OEKEBAI.. 

(Utah)  Ri^t  of  one  state  to  tax  prop- 
erty in  its  jurisdiction  does  not  depend  on  ac- 
tion of  taxing  power  of  any  other  state. — In  re 
Thourot's  Eatate,  172  P.  697. 
^=»6  (Wash.)  Conceding  that  a  telegraph  com- 
pany is  agent  of  United  States,  under  Act 
Cong.  July  24,  1866,  the  Industrial  Insurance 
Act,  requiring  employers  to  pay  premiums  for 
compensation  insurance,  as  applied  to  such 
company  by  providing  for  employes  injured  in 
construction  of  telegraph  system  in  the  state, 
is  not  invalid  as  a  tax. — State  v.  Postal  Tele- 
graph-Cable Co.  of  Washington,  172  P.  902. 

m.  LIABILITY  OF  PEBSOirS  AVJ> 
PBOPEBTT. 

CA)  PvlTKt*  P«no««  mud  Proparty  In  CtoK> 
ennl. 

4s»59  (Wash.)  The  property  of  persons  labor- 
ing under  a  disability  is  subject  to  taxation  as 
is  other  property,  unless  it  is  exempted  by 
statute.— Whitaker  v.  Ellis,  172  P.  881. 

(Utah)  The  fiction  of  law  that  all  intan- 
gible property  is  presumed  to  have  its  situs  at 
domi(nIe  of  owner  must  give  way,  in  face  of  con- 
trary facts.— In  re  Thourofs  Estate,  172  P.  697. 

Under  Comp.  Laws  1907,  Jf  2501,  2505,  2506, 
2515.  2516,  2545,  2613,  2677,  property  of  estate 
of  nonresident  testator,  while  in  bands  of  a 
resident  executor  having  absolute  and  exclusive 
control,  is  within  jurisdiction  of  state  for  pur- 
poses of  taxation.— Id, 

(B)  (Jorporattona  and  Covporat*  ItMle 
■nd  Propcrtr> 

^3 1 66  (Knn.)  Annual  state  tax  of  2  per  cent, 
on  premiums  received  by  foreign  insurance  com- 
panies, imposed  by  Gen.  St.  1915,  SS  5177,  5467. 
546S,  should  be  computed  on  total  amount  of 
collected  premiums  devoted  to  business  of  com- 

Eanies,  excluding  premiums  returned  to  policy 
olders  by  way  of  abatement  or  dividends. — 
State  V.  Wilaon.  172  P.  41. 

(D)  Bxemptlons. 

^b245  (Kan.)  A  mausoleum,  erected  and  used 
exclusively  as  a  place  for  the  permanent  inter- 
ment of  the  dead,  is  exempt  from  taxation  un- 
der Gen.  St.  1915.  |  11151,  subd.  2,  exempting 
all  lands  used  exclusively  as  graTeyards.— <iray 
V.  Craig,  172  P.  1004. 

V.  LEVY  AJm  ASBE8SMSNT. 

(A)  Levy  and  AppoFlloniueiit. 

«=»30l(l)  (Utah)  In  view  of  Comp.  havm 
1JI07,  If  Bllx22,  511x24,  511x27,  as  amended 
by  I^ws  1911,  c.  119,  and  Comp.  Laws  1907,  g 
2593,  as  amended  by  Laws  1915,  c.  Ill,  a  sepa- 
rate levy  for  road  tax  which,  together  with  levy 
for  general  county  purposes,  did  not  exceed 
stotutory  limit  of  general  purpose  levy  held 
not  invalid. ^ — Los  Augelea  &  S.  L.  It.  Co,  v. 
Richards.  172  T.  474. 
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<0  Hod*  of  AMcasment  In  General. 

«=s>345  (Utah)  That  property  of  a  nooresideiit 
testator  was  assessed  to  estate  and  not  to  ex- 
ecutor is  immaterial,  where  executor  had  notice 
of  assesFiment,  ia  view  of  Comp.  Laws  1907,  IS 
2613,  3l)56.—Iii  re  Thourot's  Estate,  172  P. 
897. 

^=9348  (Wash.)  If  tidelan^s  have  a  large  val- 
ue by  reason  of  the  fact  that  the  owner  can 
force  the  upland  owner  to  pay  a  great  price 
for  it,  there  is  no  such  taxable  value  where  the 
tideland  and  upland  are  owned  by  the  same 
person. — East  Aberdeen  Land  Co.  T.  Grays 
Harbor  County,  172  P.  876. 

The  law  will  not  tolerate  for  taxation  of 
lands  a  Taloatlon  fixed  by  compariBons,  where 
tiie  testimony  overwhelms  that  the  particular 
tracts  in  controversy  have  no  Buch  value.— Id. 

(O)  Review,  Correction,  or  Setting  ANide 
of  AaaeBament, 

€=>499  (Waeh.)  In  action  to  compel  county  to 
accept  tender  of  taxes,  evidence  held  to  show 
that  valuation  of  tideland  as  fixed  by  assessor 
was  excessive. — East  Aberdeen  Land  Co.  t. 
Grays  Harbor  County,  172  P.  876. 

TII.  PATMEKT  AND  REFUlTDIirG  OB 
RECOVERY  OF  TAX  PAIS. 

^=3539  (Wash.)  Grantee  of  Indian  homestead- 
er, or  his  heirs,  could  not  recover  back  money, 
voluntarily  paid  for  taxes  assessed  on  land  un- 
der mistake  of  law  by  couaty  acting  under 
claim  of  right,  and  without  fraud.— RobinsQB  v. 
Kittitas  County,  172  P.  553. 

VXXI.  COLIXOTION    AHD  EITFORCB- 
MENT  AGAINST  PERSONS  OR 
PERSONAIi  PROPERTY. 
(B)  Snmmnrr  Remedies  and  Actions. 

<@=»58l  (Wash.)  Rem.  Code  1915,  I  9249,  re- 
iwses  a  large  discretion  in  county  treasurer  to 
determine  when  assessed  property  is  dissipated 
or  about  to  be  dissipated,  and  his  judgment 
cannot  be  diflturbed,  unless  a  clear  showing  of 
abuse  is  ahown.— Hughes  v.  Carr,  172  P.  224. 

(O)  Remedies  for  Wrongful  Enforeenemt. 

€=>6I3  (Wash.)  The  moving  of  assessed  saloon 
fixtures  from  the  storeroom  to  a  warehouse 
when  the  prohibition  law  went  into  effect  was 
not  a  "dissipation"  of  such  property,  within 
Rem.  Oode  1915,  §  9240,  and  diatrainmeDt  asd 
sale  of  such  property  entitled  taxpayer  to  dam- 
ages.—Hughes  V.  Carr,  172  P.  224. 

IX.  SALE  OF  LAND  FOR  NONPAY- 
MENT  OF  TAX. 

«=s>642  (Wash.)  Under  Rem.  &  Bal.  Code,  { 
9257,  description  in  published  summons  of  realty 
to  foreclose  tax  lien  on  which  county  brought 
action  held  fatally  defective  and  summons  void. 
— MoUer  v.  Graham.  172  P.  226. 
^=>693  (Okl.)  Where  parties  agree  that  real 
property  has  been  sold  for  taxes,  and  a  cer- 
tificate isflued  by  county  treasurer,  it  will  be 
assumed  that  the  sale  was  valid,  and  certificate 
regular,  and  that  sale  was  for  amount  lawfully 
due.  and  no  more.— State  v.  Baker,  172  P.  1088. 

XI.  TAX  TITLES. 

(A)  Title  and  Rlfflits  of  Pnrabaser  at  Tax 
Sale. 

€=)743  (Wash.)  A  brother-in-law  and  friend 
of  a  purchaser  from  an  incompetent,  knowing 
the  whole  situation  and  that  the  purchaser  was 
bound  to  pay  taxes,  and  who  purchased  from 
tax  sale  purchaser  for  inadequate  consideration, 
was  not  a  good-faith  purcoaser.— Whitaker  v. 
ElUs,  172  P.  881. 

(B)  Tax  Deeds. 

^799(2)  (Wash.)  Rem.  St  Bal.  Code,  g  9207, 
providing  any  judgment  for  deed  to  realty  sold 
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for  delinquent  taxes  shall  estop  all  parties  from 
raising  any  objections  thereto,  or  tax  title  based 
thereon,  which  existed  at  rendition  of  judgment 
and  could  have  been  presented  as  defense  to  ap* 
plication  for  it,  etc.,  is  not  applicable  to  fore- 
closure of  tax  lien  wherein  published  summons 
was  void  as  describing  land  differently  from  de- 
scription on  assessment  rolls. — MoUer  v.  Gra- 
ham, 172  P.  226. 

(C)  Actions  to  Conflrm  or  Try  Title. 

€=»800(1)  (Wash.)  One  attacking  county's  pro- 
ceeding for  foreclosure  of  tax  lien  is  required, 
as  condition  precedent  to  relief,  to  tender  pur- 
chaser amomit  he  paid  for  property  at  tax  sale, 
with  interest  to  tender.— MoUer  v.  Graham,  172 
P.  226. 

^»6I6  (Wash.)  Where  acquaintance  of  men- 
tal incompetent  who  owned  land  and  had  agreed 
to  convey  it  to  friend,  purchased  from  tax  sale 
purchaser  for  inadequate  consideration,  having 
knowledge  of  all  the  facts  and  that  the  incom- 
petent would  thereby  he  defrauded,  and  tb^n 
sued  to  quiet  title,  asking  equitable  relief,  be 
was  entitled  to  recover  the  amount  due  for 
taxes,  but  not  to  have  bis  title  quieted,  and 
the  incompetent  should  be  allowed  opportunity 
to  redeem.— Wbitakor  v.  Elhs,  172  P.  881. 

XH.  FORFEITtTRES  AND  PENALTIES. 

«=9836  (Ok!.)  Laws  1910-11,  c.  120,  prescrib- 
ing penalty  for  nonpayment  of  taxes,  enacted 
after  adjournment  of  an  extraordinary  session 
convened  January,  1910.  was  not  repealed  or 
superseded  by  any  provision  of  Rev.  Laws  liHO, 
known  as  the  Harris-Day  Code. — State  T.  Bak- 
er, 172  P.  1088. 

(8=840  (Okl.)  If  notice  of  delinquent  taxes 
was  not  given  by  mail,  as  required  by  I>aws 
1910-11,  c.  120,  penalty  thereby  prescribed 
for  delinquency  did  not  attach  on  failure  to 
pay  taxes  within  time  provided  therein. — State 
V.  Baker,  172  P.  1088. 

Proviso  of  liflws  1910-11,  e.  120,  requiring 
county  treasurer  to  notify  taxpayer  of  amount 
of  his  taxes,  qualifies  only  the  preceding  mat- 
ter relating  to  penalty  on  delinquent  taxes,  un- 
paid taxes  becoming  delinquent  at  time  pre- 
scribed by  act,  though  notice  required  by  pro- 
viso was  not  given. — Id. 

€=>845  (Okl.)  Where,  by  reason  of  failure  to 
give  notice,  no  penalty  for  delinquent  taxes  at- 
taches, it  will  not  be  presumed  that  such  pen- 
alty was  included  in  the  amount  recited  in  tne 
tax  sale  certificate.— SUte  v.  Baker,  172  V. 
1088. 

Xm.  XSOAOT,  INHERITANCE.  AND 
TRANSFER  TAXES. 

®=»876(6)  (Cal.)  Foreign  charitable  corpora- 
tions were  exempt  from  inheritance  tax  under 
Inheritance  Tax  Law  1915,  art.  1,  |  7.  ex- 
empting charitable  corporations. — In  re  Fiske'i 

Estate,  172  P.  390. 

TAXATION  OF  COSTS. 

See  Coats,  «s»203,  220. 

TAX  TITLES. 

See  Taxation,  «=»743-816. 

TEACHERS. 

See  Schools  and  School  Districts.  «=>135~144. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  ^all70. 

TEETER  BOARD. 

See  Schools  and  School  Districts,  4=>121. 
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TELEGRAPHS  AND  TELEPHONES.. 

See  <.^omm«Tice,  ®=»2S;  Constitutional  Law» 
«s>135;  Taxation,  «»6. 

X.  ESTABUSHMENT.  COMSTBUGTIOM, 
AND  MAINTENANCE. 

«=3rO(8)  (Wash.)  Under  Rem.  &  Bal.  Code,  8 
9314,  providing  teleplione  compsnies  shall  ob- 
tain the  consent  of  the  city  council  to  construct 
and  maintain  city  lines,  the  city  may  contract 
for  a  minimum  monthly  charge  to  users  within 
the  city  as  a  condition  for  a  franddse.— State 
V.  Home  Telephone  &  Telegraph  Co.  of  Spo- 
kane, 172  P.  899. 

n.  BEOUIiATION  AND  OPERATION. 

«=>33(1)  (Wash.)  If  the  Public  Service  Com- 
aion  can  change  the  minimum  rate  to  users  of 
telephones  as  fixed  by  the  fntnchiae  ordinance, 
the  franchise  rate  must  remain  until  the  cnm- 
mission  has  acted,  and  cannot  be  terminated  b; 
the  telephone  company  filing  a  schedule  with 
the  commission.— State  v.  Home  Telephone  & 
Telegraph  Co.  of  Spokane,  172  P.  899. 

An  action  to  compel  a  telephone  company 
to  render  service  to  plaintiff  at  the  mlnimnm 
rate  provided  in  the  franchise  ordinance,  where 
the  Public  Service  Commission  has  not  acted. 
Involves  a  contract,  end  not  the  reasonableness 
of  the  rate,  and  plaintifTs  remedy  was  in  the 
courts,  and  not  in  the  commission.— Id, 
€=>70(1)  (Wash.)  Telegraph  company,  re- 
sponsible for  negligent  mistake  as  to  price  per 
box  in  message  from  shipper  of  apples  to  con- 
signee, hrJd  liable  to  shipper,  for  diffeteiice  be- 
tween price  received  by  him,  on  completed 
sale  when  consignee  received  altered  message, 
11  nd  fair  market  value  of  apples. — Bentley  v. 
Western  Union  Telegraph  Co.,  172  P.  1172. 

Where  telegram  was  negligently  altered  in 
trnosmisaion  to  state  price  for  apples  of  fl.OS 
a  box  instead  of  $1.80,  telegraph  company,  re- 
sponsible for  alteration,  by  procuring  consignee 
to  make,  and  consignee  by  making,  ex  post  f&cto 
offer  to  pay  $1.50  a  box,  could  not  deprive  ship- 
per of  any  part  of  his  damages. — Id. 
«=>79  (Ariz.)  Pen.  Code  1913,  §  692,  prohibit- 
ing wire  tapping,  held  not  to  apply  to  act  of 
placing  a  dictograph  over  the  transom  of  a  hotel 
room  to  overhear  messages  sent  from  a  tele- 
phone transmitter  in  the  room. — State  v.  Beb- 
ringer,  172  P.  660. 

TENDER. 

«=3l3(3)  (Mont)  FroTiBioii  of  Rev.  Codes, 
6918,  that  if  instrument  is  by  its  terms  payable 
at  special  place  and  maker  is  able  and  willing  to 
pay  it  there  at  maturity,  it  is  equivalent  to 
tender  of  payment  upon  bis  part,  can  have  no 
application  to  demand  note. — United  States 
gat  Bank  of  Bed  Jjodge  v.  Shupak,  172  P. 

TENURE. 

See  Officers,  <g=>55. 

TERRITORIES. 

^18  (Wash.)  The  federal  Employers'  Liabili- 
ty Act  June  11,  1006,  applies  to  injuries  to  em- 
ployes of  carriers  witbiu  the  territories,  al- 
though such  carriers  are  engaged  in  interstate 
commerce.— Walsh  v.  Alaska  S.  S.  Co.,  172  P. 
269. 

Federal  Employers'  Liability  Act  April  22, 
1908,  does  not  repeal  that  of  June  11,  1906,  so 
far  as  it  relates  to  carriers  within  the  District 
of  Columbia  or  the  territories.- Id. 

THEATERS  AND  SHOWS. 

See  riztureB,  «ssl5,  27,  28;  Torts,  «»8. 


See  Larceny. 


THEFT. 
THREATS. 


See  Extortion. 

®=»l(l)  (Cal.)  Threatening  to  accuse  and  pros- 
ecute a  thief  unless  he  pays  value  of  property 
stolen,  and  which  he  pays  by  reason  of  fear  in- 
duced thereby,  is,  without  reference  to  good 
faith  in  exacting  the  amount  justly  due,  extor- 
tion, within  Pen.  Code,  §  418.— People  v.  Begga, 
172  P.  152. 

^sS7  (Cal.)  In  a  prosecution  of  attorney  for  ex- 
tortion by  threatening  to  accuse  and  prosecute 
a  thief,  testimony  as  to  value  of  articles  admit- 
tedly stolen  held  material,  as  tending  to  prove 
fear.— People  v.  Bcggs,  172  P.  152. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  <S='230,  334,  339-356, 
r>iH,  507,  620,  628;  Contracts,  <a=>270;  Costs, 
«=s>119;  Criminal  I^w,  €=9693,  951,  074; 
Indictment  and  Information,  «3a>161,  176; 
Insurance,  ^354;  New  Trial,  ^llt,  119, 
ISO  :  Parties,  ^02,'  93;  Pleading,  «=s>258: 
Wills.  «=»259.  461. 

e=»ll  (Wash.)  Under  Laws  1913^  pp.  386,  387, 
S§  1-3,  where  official  court  reporter  of  superior 
court,  in  response  to  request  of  presiding  judge, 
was  in  attendance  during  morning  session,  he 
was  entitled  to  per  diem  named  and  not  only 
one-half  thereof.— State  v.  Hum,  172  P.  1147. 

TITLE. 

See  Adverse  Possession ;  Insurance,  4=;9389. 

TORTS. 

See  Attachment,  €=>374;  Carriers,  €=>3S2, 
383;  Charities;  Conspiracy,  ^;=>19;  Death; 
False  ImpristHiment;  Forcible  Entry  and  De- 
tainer ;  IiVaad ;  Indemnity,  ®=3l3 ;  Libel  and 
Slander ;  Limitation  of  Actions,  <S=>5o ;  Ma- 
licious Prosecution ;  Master  and  Servant, 
330;  Municipal  Corporations,  €=»73e-S16; 
Negligence ;  Kuisance ;  Seduction ;-  Trespass ; 
Trover  and  Conversion. 

$==>8  (Kan.)  ExhibltioQ  in  pioving  picture  of 
photograph  of  plaintiff  taken  in  defendant's 
store  without  her  consent  to  exploit  defendant's 
dry  goods  business  is  a  violation  of  the  right  of 
privacy  entitling  her  to  recover  without  proof 
of  special  damages.— Kunz  v.  Allen,  172  P.  532. 

TOWNS. 

See  Counties ;  Municipal  Corporations. 

TRANSFER  OF  CAUSES. 

See  Appeal  and  Error,  <g=3338-430;  Courts, 
«=>-485-488 ;  Criminal  Law,  ^1081-1034. 

TREBLE  DAMAGES. 

See  Trespass,  «5»61. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  Animals,  «8=>90 ;  E^e  Imprisonment. 

n.  ACTIONS. 
(D)  Dsmasea. 

(OKL)  Where  one  wllifullr  and  without 
authority  enters  upon  another's  land  and  cuts 
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and  removes  timber,  the  meitsure  of  damages  un- 
der Rev.  lAWB  1910.  fi  2883.  is  three  times  what 
would  compensate  owner  for  acttial  injury. — 
Ktlgore  V.  Rowlaud,  172  P.  43. 

(E)  Trial,  Jndtcment,  «nd  Re-rlew. 

^»67  (Okl.)  In  an  action  for  damaRPs  for  the 
wrongful  cuttiDK  (rf  timber  on  plaintiff's  land, 
Adrf,  that  court  properly  ovorniled  dmurn-r  to 
plnlntlETs  evidmce.— Kllgore  v.  Rowland,  1T2  P. 
43. 

TRIAL 

See   Continuant;    Costa;    ConrtH,  -  «s»a02; 

Jnry ;  Now  Trial ;  Stipalatlons ;  Venue. 
For  trial  of  particular  actions  or  proceedings, 

itee  also  the  varioua  specific  topics. 
For  review  at  rulings  at  trial,  see  Appeal  and 

Error.  . 

I.  KOnOE  OF  TBIAI.  ASTD  PREUMI. 
KART  PROCEEDIHOB. 

9=33  (Okl.)  Where  one  defendant  joined  issue 
and  other  appeared  at  a  term  and  adopted  the 
answer  of  hia  codefendant  on  condition  that 
case  immediately  proceed  to  trial,  it  was  re- 
versible error,  in  view  of  Hev,  I^ws  1910.  | 
5043,  to  overrule  plaintiffs'  motion  to  stnke 
case  from  trial  docket  and  to  compel  them  to 
gto  to  trial  over  their  objection,— Harn  v.  Inter- 
state Building  &  Loan  Co.,  172  P.  1081. 

III.  COURSE  AlfB  COMDPOt  OF 
TRIAL  IN  GEKEBAIu 

9=>2I  (Okl.)  When  cause  is  regularly  set  for 
trial,  it  is  not  duty  of  court  to  call  counsel  when 
absent,  and  it  is  no  abuse  of  discretion  to  pro- 
ceed to  trial  when  cause  is  reached,  where  no 
postiHinement  has  been  taken,  and  no  leave  of 
absence  has  been  granted  to  parties  or  their 
counsel.— North  v.  Hocker,  172  P.  77. 
9=925(4)  (CaLApp.)  In  action  for  commission 
for  fumiwiing  one  ready  to  exchange  land,  af- 
lirraative  all^tations  in  answer  that  exchange 
was  not  "consummated,"  that  defendant  was  at 
all  times  ready  to  exchange,  and  failure  was  not 
his  fault,  and  that  deal  fell  through  because  of 
misrepresentations  of  broker,  did  not  amount  to 
traverse  of  anything  averred  in  complaint,  and 
defendant  was  properly  required  to  open  with 
his  affirmative  defense.— -Turner  v.  Watkins,  172 
P.  020. 

XT.  BEOfePTION  OF  EVII>ER0B. 

;A)  Introdscllon,  Offer,  mnd  Admlsalon  o( 
Bvldenee  In  General. 

9=»39  (Wash.)  Plaintiff,  in  action  on  insnr- 
ance  ptdicy,  offering  In  evidence  only  part  ot 
the  contract  between  tlie  company  and  the 
soliciting  agent,  it  is  properly  rejected;  the 
powers  of  the  agent  being  determinable  only 
from  the  entire  contract. — Gibson  v.  New  York 
Life  Ins.  Co.,  172  P.  020. 
®=345(3)  (Mont)  The  rule  requiring  an  offer  of 
proof  does  udt  apply  to  cross-examination  nor 
to  direct  examination  where  the  questions  them- 
selvcH  indicate  clearly,  the  evidence  intended  to 
be  elicited. — lierzig  v.  Saudberg,  172  P.  1^2. 

(B)  Order  of  Proof,  Rebottal,  and  Re- 
openlttv  Case. 

^s>63(l)  (Wash.)  Where  plaintiff  had  an  in- 
terest in  an  option  contract,  and  testified  that 
be  wns  fraudulently  induced  to  settle  his  inter- 
est by  reason  of  false  statement  of  defendant 
that  person  going  to  renew  the  option  bad  re- 
fused to  sign  a  letter  agreement,  and  defend- 
ant teetitied  that  he  showed  to  piaintlff  the  let- 
ter signed  by  such  person,  there  was  no  preju- 
dicinl  error  in  sustaining  objection  to  evidence 
in  rebuttal  that  plaintiff  did  not  see  such  letter 
until  a  certain  time  after  the  settlement.— 
Brovn  v.  Jamison.  172  P.  853. 
4a»67  (Mont.)  Evidrace,  part  of  defendants* 
case  in  diief,  attempted  to  be  introduced  after 
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they  bad  rested  and  plaintiffs  had  Introduced 
their  evidence  in  rebuttal,  was  properly  ex- 
claded.— Roberts  v.  Oechali,  172  P.  1037. 

(O  OhJecUons,  Motions  to  Stvllce  Ont.  aaa 
BxcepHonst 

«=>75  (Cal.)  Appellnnts  claiming  that  a  dece- 
dent was  a  member  of  their  family  could  not 
object  to  bis  declarations  on  the  ground  tb^t 
they  were  inadmissible  because  be  was  not  a 
membcu*  of  their  family. — In  re  Friedman's  Es- 
tate, 172  P.  140. 

^»82  (Okl.)  A  general  objection  to  the  intro- 
dnctlon  of  testimony  without  specifying  any 
ground  upon  which  evidence  offered  was  inad- 
missible is  too  indefinite,  and  may  be  properly 
overruled.— McNally  v.  Harley,  172  P.  46. 
«=»I05(4)  (Wash.)  Where,  on  general  objec- 
tion to  offer  in  evidence  of  an^gnment  executed 
by  receivers,  court  remarked  objection  would 
be  overruled  unless  directed  to  authentication 
of  the  assignment,  and  counsel  made  no  fur- 
ther objection,  necessity  of  proving  genuineneSH 
of  signatures  was  waived. — Island  Gun  Club  v. 
National  Surety  Co..  172  P.  209. 

V.  ABOVMEITTS  AND  OOMDUOX  OF 
OOUNIEI^ 

^9129  (Wash.)  In  nn  action  for  injuries  to 
store  customer  by  falling  into  elevator  shaft, 
where  defendant's  coimsel  stated  that  failure 
to  prove  efforts  to  compromise  showed  that 
plaintiff  had  been  sntisiied  with  settlement 
made,  he  (;ould  not  complain  of  argument  by 
plaintiff's  counsel  that  it  wfls  not  competent 
to  show  efforts  to  compromise;  that  the  jury 
did  not  know  what  had  taken  place  between 
the  parties,  and.  if  it  did  know,  the  case  might 
assume  a  different  ssiiect. — Bust  v.  Washing- 
ton Tool  &,  Hardware  Co.,  172  P.  846. 

VI.  TAKIKO  CASE  OR  VUMmOTI 
FROM  rCKX. 
[A)  (tnestlona  of  Law  or  of  Fact  In  Gea- 

eral. 

(S=>I39(1)  (CaLApp.)  Motion  for  nonsuit  will 
not  be  granted  when  there  is  any  substantial 
evidence  which,  with  aid  of  all  legitimate  in- 
ferences favorable  to  plaintiff,  would  support 
verdict  or  iinding  that  material  allegations  of 
complaint  are  true. — Long  v.  John  Breuner  Co., 
172  P.  1132. 

<S=»I40(1)  (Utah)  The  truth  of  testimony  is  for 
the  jury.— Barker  v.  Savas,  ITO  P.  672. 
(g=:»l4l  (Okl.)  In  action  Involring  title  to 
realty  where  uncontradicted  eridenre  shows 
the  legal  and  equitaUe  title  in  plaintiffs  and 
defendant  offers  no  evidence  to  show  a  su- 
perior title  in  Mmself  or  any  defense,  it  Is  not 
error  to  instruct  a  verdict  for  plsintiff. — 
Longest  v.  Langford,  172  P.  927. 
(3=^141  (Or.)  Where  there  is  no  conflict  in 
evidence  as  to  an  issue,  court;  is  justified  in 
charging  jur^  to  find  as  allied  in  pleadings  of 
one  of  parties.- Montana  CStal  &  Iron  Co.  v. 
Hoekins.  172  P.  118. 

^>I43  (Okl.)  Questions  raised  between  al- 
legations in  original  petition  and  testimony 
denying  nr  expliiining  allegations  la  one  of 
fnc-t  for  the  jury.— IjCtcher  v.  Maloney,  172  P. 
972. 

(B)  Demurrer  to  S^ldence. 

9=3|50  (Kan.)  Demurrer  to  plaintiff's  evidence 
should  not  be  sustained  unless  there  is  entire 
absence  of  proof  tending  to  show  right  to  re- 
cover.—Mentze  V.  Rice,  172  P.  516. 
<E=»I56(2)  (Okl.)  In  considering  demurrer  to 
evidence,  trial  court  may  disregard  incompe- 
tent testimony  admitted  tiver  proper  objections. 
—Fuss  V.  Cocannouer.  ir2  P.  1077. 
9=>I56(3)  (Kan.)  Demurrer  to  tbc  evidence  ad- 
mits every  fact  and  conclusion  which  eridence 
mo«t  fevorable  to  other  party  tends  to  prove, 
and  admits,  not  only  truth  of  facts  directly 
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proren,  but  also  all  proper  inferences  therefrom. 
-Mentie  v.  Rice,  172  P.  516. 

On  demurrer  to  plaintiff's  evidence,  court 
must  view  the  evidence  in  the  light  moat  favor- 
able to  plaintiff,  and  allow  all  reasonable  in- 
ferences in  his  favor, — Id. 

«s>l56(3)  (Ukl.)  A  demarrer  to  plaintiff's 
evidence  admita  for  the  purpose  of  the  de- 
murrer all  the  matpriai  facts  in  evidence,  in- 
cluding legal  presumptions  and  admiasioas,  ei- 
ther in  the  pleadings  or  otherwise  in  the  most 
favorable  light  to  the  plaintiff.— Bean  v.  Rom- 
rill,  172  P.  452.  • 

(O  DInmlMKt  «v  Ifoumlt. 

^>I6S  (Cal.)  On  motion  for  nonaait,  the 
plaintiff  is  entitied  to  the  most  favorable  con- 
siderfltion  of  every  piece  of  evidence  tending 
to  sustain  his  avermeDts. — Anderson  t.  Wicli- 
liffe,  172  P.  381. 

(U)  DtreetloB  of  Verdlet. 

«=>I70  (Okl.)  Where  demurrer  to  plaintiff's 
evidence  was  properly  overruled  and  defendant 
failed  to  introduce  new  evidence,  a  verdict  was 
properly  directed  for  plaintiff. — Kilgore  v.  Row- 
land. 172  P.  43. 

«=sl7l  (Okl.)  In  view  of  Rev.  I-awa  1910.  | 
5002,  it  is  error  for  the  trial  court,  of  its  own 
motion,  to  direct  a  verdict  for  the  plaintiff  be- 
fore the  defendant  has  rested  hia  case.— Wil- 
liamson T.  Holloway.  172  P.  44. 
<8=>I77  (Wash.)  Where  both  parties  to  an  ac- 
tion tried  before  a  jury  move  for  a  directed  ver- 
dict, thereby  waiving  their  right  to  have  a  ques- 
ti<Hi  of  fact  passed  on  by  the  jury,  tbey  admit 
that  the  evidence  is  free  from  conflict,  and  sub- 
mit the  caase  for  determination  by  trial  court 
-Sevier  v.  Hopkins,  172  P.  550. 
«=>I78  (Okl.)  Where,  admitting  the  truth  of 
all  plaintiff's  evidence  and  the-  inferences  and 
conclusions  therefrom,  It  is  insufficient  to  sus- 
tain a  verdict  in  his  favor,  a  directed  vardict 
for  tim  is  error. — Wichita  Falls  &  X.  W.  Ry. 
Co.  V.  D.  Cawley  Co.,  172  P.  70. 
4=»I7S  (Okl.)  Question  presented  on  motion 
to  direct  verdict  is  whether,  admitting  the 
truth  of  all  the  evidence  in  favor  of  party 
ugnioB|  whom  motion  is  directed,  and  the  rea- 
sonable inferences  and  conclusions,  there  Is 
enough  competent  evidence  to  sustain  verdict. 
— Gwinnup  v.  Walton  Trust  Co.,  172  P.  936. 

Vn.  INSTRUOTZOm  TO  JITAT. 

(A)  ProTinee  of  Court  mnd  Jury  In  Oen* 
evai. 

«=»I9I(4)  (Cfll.App.)  In  wife's  action  against 
sheriff  for  coDversion  of  perBoiialty  under  exe- 
cution against  husband,  instructions  held  ob- 
jectionable in  assuming  property  was  separate 
estate  of  wife,  the  Issae  for  Jury.— Jolly  v.  Mc- 
Coy, 172  P.  618. 

^=»I94(11)  (Cfll.)  In  an  action  for  damages 
for  breach  of  contract  to  convey  real  estate 
in  which  damages  for  bad  faith  were  claimed 
under  Civ.  Code,  g  3300.  an  Instruction  defin- 
ing bad  faith  as  a  matter  of  law  held  errone- 
ous.—Hamaber  V.  Bryan,  172  P.  391. 

(B)  necesslfr  »bA  labJe^t-Mattcv. 

4=9208  (Or.)  In  action  under  federal  Em- 
ployers' lability  Act  for  death  of  section  man 
refusal  to  instruct  jury  to  dUregurd  plaintiff's 
evidence  as  to  defendant's  practice  to  run  its 
worlt  traib  upon  passing  track  held  not  error. 
—Stool  V.  Southern  Pac.  Co.,  172  P.  101. 
4^214  (Okl.)  In  an  action  for  damages  to  in- 
terstate shipment  of  live  stock,  where  defendant 
offered  a  contract  making  notice  of  a  claim  a 
c<mdition  precedent  to  recovery,  failnre  to  give 
re(|uested  instruction  on  such  provision  was  er- 
ror.—St.  Louis  &  S.  F.  R.  Co.  V.  Whitetield, 
172  P.  ii^l. 


(C>  F»rH»  RaiiaUlloB,  Bud  BwfllelOHOx. 

€=>228(1)  (Wash.)  Where  an  instruction, 
though  capable  of  condensation,  propcrlj'  stilt- 
ed the  law  as  applied  to  varjine  conditions  of 
the  evidence,  it  could  not  be  held  error  as  un- 
necessary repetition.— ItUBt  v.  Washington 
Tool  ft  Hardware  Co..  172  P.  846. 
^»228(3)  {Wash.)  Where  purchasers  of  insur- 
ance husincKs  alleged  misrepresentation  as  to 
"net  income."  and  testimony  referred  principal- 
ly to  "income,"  instruction  dealing  with  net 
income*'  was  not  erroneous.— Stanton  v.  Zerch- 
er.  172  I'.  550. 

«=»233(3)  (Cal.App.)  A  direction  to  render 
a  verdict  for  plaintiff  if  the  jury  found  certain 
facts  from  admissions  of  the  pleadings  and 
evidence  did  not  impose  on  the  Jury  the  re- 
sponsibility of  construing  the  pteadinss  when 
the  court  hiid  already  informed  the  jury  what 
facts  were  admitted  therein.— Piluso  v.  Spen- 
cer, 172  P.  412. 

^»238  (Cal.)  Court  properly  instructed  jury 
that,  while  they  were  authorized  to  determine 
facts,  they  must  take  law  governing  same  from 
instructions  given  to  them  by  court. — Sharp- 
less  v.  Pantages,  172  P.  384. 
€=3242  (Colo.)  An  instruction  .which  deter- 
mines a  question  of  law  wiiich  had  been  errone- 
ously left  to  the  jury  by  a  previous  instruction 
tends  to  confuse  the  Jury,  and  is  impmper. — 
Trimble  t.  CoUins.  172  P.  421. 

(D>  ApDllcRblllty-  to  PleadlfiBW  «nd  ByI- 

dence. 

«=»25l(8)  (Wash.)  Where  contributory  negli- 
gence was  not  pleaded,  it  was  not  incumbent  on 
the  court  to  submit  such  issue  to  the  jury,  al- 
though plaintiff  testified  to  acts  showing  con- 
tributory negligence.— Bruenn  v.  North  Takima 
School  Dist  No.  7,  Yakima  County,  172  P.  569. 
^19251(9)  (Wash.)  In  action  for  price  of  insur- 
ance business,  where  defendants  counterclaimed 
for  misrepresentations  as  to  value  of  business, 
seeking  damages,  including  difference  between 
business  as  represented  and  as  it  actually  was, 
and  the  value  of  the  good  will,  instructions  of- 
fered on  theory  that  the  business  purchased  in- 
cluded only  the  amount  of  renewals  for  one 
year,  and  not  the  good  will,  were  properly  re- 
fused.—Stanton  V.  Zercher,  172  P.  559. 
<S=3252(1)  (Or.)  An  instruction  framed  on 
theory  of  facts  of  which  there  is  no  evidence 
is  properly  refused.— •Haines  t.  First  Nat. 
BanV.  172  P.  505. 

4b»253(4)  (Wash.)  In  action  for  Injuries  to 
passenger  on  jitney  bus,  instructions  authoriz- 
ing recovery  for  negligence  of  the  driver  if  "the 
accident  restilted  because  of  that  fact"  and 
"solely  because  of  the  negligence"  were  not 
objectionable  as  permitting  recovery  regardless 
of  whether  negligence  was  proximate  cause  of 
the  injuries.— McUorman  v,  Dunn,  172  P.  244. 
^=>253(9)  (Or.)  In  action  undi-r  federal  Em- 
ployers' Liability  Act  for  death  of  section  man, 
refusal  of  instruction  that  he  must  have  been 
engaged  in  interstate  commerce  nt  moment  of 
accident  held  too  narrow  as  ignoring  comlitiMi 
that  he  might  have  been  on  bis  way  to  work. — 
Stool  T.  Southern  Pac.  Co.,  172  P.  101. 

(B)  R«4WMts  or  Prayers. 

«=>260(1)  (Cal.)  Court  need  not  give  request- 
ed instructions  covered  by  those  jiven.  or  to 
amplify  unnecessarily  upon 'propositions  which 
to  jury  of  ordinary  intelligence  would  be  ap- 
parent from  instructions  given. — Sbarplesa  v. 
Pantages,  172  P.  3*1. 

€s=>260(l)  (Cel.)  Where  instructions  given  fully 
and  fairly  informed  jury  as  to  legal  rights  and 
dnties  of  respective  parties  and  embodied  de- 
fendants' theory,  it  was  not  error  to  refuse  de- 
fendants' reiinented  instructions  thereon.- 
rfirdi  V,  Bonoff,  172  P.  iWH. 
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«e=>260(l)  (Cal.)  The  refusal  of  instnictiona  Is 
not  error,  where  tlie  subject-matter  was  sufG- 
cicntly  covernd  by  the  instructions  given. — Gum- 
pel  V.  San  Diego  Electric  Hy.  Co.,  172  P.  605. 
1^260(1)  (Colo.)  Refusal  of  requested  in- 
structions is  not  error,  where  their  substance 
ia  covered  by  instructiona  Kiven.— Western  la- 
vestment  &  Land  Co.  v.  Virat  Nat.  Bank,  172 
P.  0. 

«=>260(1)  (Colo.)  Where  instruction  given 
added  to  a  requested  inatructioa  what  in  effect 
would  have  been  added  by  ffiWng  other  re- 
qncsted  instrnctioss,  there  is  notlung  to  com- 
plain of. — Denver  Tramway  Co.  v.  Orbach,  172 
P.  1063. 

€=>260(1)  (Kan,)  The  refusal  of  requested  in- 
slructions  is  not  error,  where  those  that  are 
proper  were  given  in  substance  by  the  court.— 
Berry  v.  Dewey,  172  P.  27. 
^=260(3)  (Wash.)  In  proaecntion  to  condemn 
land  for  an  alley  which  would  divide  defendant's 
property,  an  instruction  that  in  determining 
oama|e8  to  land  not  taken  the  jury  should  not 
consider  the  future  construction  of  overhead 
bridges  or  underirrounri  conduits  to  connect 
the  two  tracts  Mil  not  covered  by  instraotions 
given.— City  of  Seattle  T.  Washington  Refining 
Co.,  172  P.  1161. 

^260(6)  (CaLApp.)  In  an  action  under  Civ. 
Code,  H  01,  53,  for  causing  removal  from  a 
hotel,  a  statement  in  a  refused  instruction  Aeld 
covered  by  a  part  of  the  charge.— Piluso  v. 
Spencer,  172  P.  412, 

«:s>260(6)  (Cal.  App.)  In  wife's  action  against 
sheriff  for  conversion  of  personalty  under  exe- 
cution against  husband,  where  court  instructed 
that  under  evidence  insurance  money  with  which 
property  was  purchased  was  plaintiff's  separate 
property,  she  could  not  ask  for  more  as  to  such 
feature  of  case,  and  her  proposed  instruction 
could  not  have  benefited  her.— Jolly  v.  McCoy, 
172  P.  618. 

«=»260(S)  (Or.)  In  action  for  death  of  sec- 
tion man  killed  by  work  train,  refusal  of  in- 
struction on  assumption  of  risk.  Including  risk 
of  defendant's  habitiml  negligence,  held  not  er- 
ror, in  view  of  the  instructions  given. — Stool 
V.  Southern  Pac.  Co.,  172  P.  101. 
«=3267(3)  (Or.)  In  action  for  death  of  sec- 
tion man,  modification  of  requested  instruc- 
tion as  to  contributory  negligence  correctly 
stating  that  as  matter  of  law  deceased  was 
guilty  of  some  degree  of  negligence  in  walking 
on  the  track,  not  substantially  differing  from 
request  held  not  error.— iStool  v.  Southern  Pac; 
Co.,  172  P.  101. 

(F)  Objeolloaa  and  BxcaptlOBs. 

4»28l  (Utah)  Where  first  paragraph  correct- 
ly stated  law,  an  exception  taken  to  wb<rie  in- 
struction was  insufficient  and  will  be  dlsremrd- 
ed  on  appeal.— Hampton  t.  Cole,  172  P.  477. 

(O)  Con«triicllon  Bud  Operatlan. 

^»29^(2)  (Wash.)  Instructions  must  be  con- 
sidered as  a  whole,  and,  although  a  portion  if 
alone  is  teclinically  erroneous  or  misleading,  it 
is  not  prejudicial  if,  taken  with  other  instruc- 
tions, the  jury  could  not  have  been  misled. — 
McDorman  v.  Dunn,  172  P.  244. 
«=»295(8)  (Wash.)  Instruction  that  the  pur- 
chasers had  the  burden  of  showing  alleged  falsi- 
ty of  representations,  and  that,  if  they  failed  so 
to  prove  their  allegations,  the  verdict  must  be 
for  the  seller,  "unless  false  representations  were 
made  in  other  respects,"  while  misleading,  if 
alone,  was  not  erroneous  where  the  court  fully 
instructed  the  jury  as  to  all  the  issues  of  fact— 
Stanton  v,  Zcreher,  172  P.  559. 

^=»296(1)  (Ariz.)  An  instruction  that  ignores 
the  principle  that  notice  to  an  agent  is  notice 
to  the  principal  held  no  error,  where  instruc- 
tions as  a  whole  fairly  and  accuirately  present- 
ed the  law  applicable  to  the  case.— Ellia  v.  First 
Nat  Bank,  172  P.  281. 
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^296(S)  (Cal.)  Error  in  Instructing  that  a 
master  must  furnish  track  and  locomotives  in 
reasonably  safe  condition  was  not  harmful, 
where  further  instructions  properly  held  the 
master  to  ezercise  ordinary  care  to  fnrnislk 
reasonably  safe  track  and  locomotives. — Neale 
V.  Atchison,  T.  &  S.  F.  Ey.  Co.,  172  P.  1105. 
^s»296(3)  (Wash.)  In  action  for  injuries  to 
passenger  in  jitney  in  collision,  instruction  ex- 
acting highest  degree  of  care  from  driver  of 
jitney  was  not  erroneous,  where  other  instruc- 
tions clearly  required  only  the  highest  degree 
of  care  compatible  with  tuff  practical  operation 
of  the  jitney  at  the  time  and  place  of  collision. 
—McDorman  v.  Dunn,  172  P.  244. 
«==>296(4,  5)  (Wash.)  In  an  action  for  person- 
al injury  to  a  rtedestrian  struck  by  an  automo- 
bile while  crossing  a  street  in  front  of  a  mov- 
ing street  car,  an  instruction  as  to  contriba- 
tory  negligence  kcld  proper  in  view  of  other 
instructions.— Johnson  v.  Rloedel,  172  P.  1171. 
^296(8)  (Ariz.)  Instruction  that  puffing 
statements  made  by  promoters  or  agents  sell- 
ing stock  as  to  the  value  of  the  stock  as- an  in- 
ve»tment  would  not  constitute  a  defense  held 
not  on  the  weight  of  the  evidence,  in  view  of 
other  instructions  defining  false  and  fraudulent 
representations.~-!!}UiB  t.  First  Nat  Bank,  172 
P.  281. 

•€=3296(11)  (Utah)  Although  statement  in 
charge  authorizing  consideration  of  question 
whether  injury  had  affected  plaintiff^s  past 
earnings  was  not  supported  by  pleadings  or 
proof,  where  jury  was  instructed  that  they 
must  be  guided  by  evidence  alone  defendant 
was  not  prejudiced. — Kucbenmeister  v.  Los  An- 
geles. &  S.  I*  R.  Co.,  172  P.  725. 

IX.  VERDICT. 
(A)  Gentrml  Verdict. 

®=93I8  (Cal-App.)  General  verdict  not  being 
determinative  of  issues  made  by  pleadings  and 
developed  by  evidence,  judgment  is  without 
sufficient  support— A.  P.  Uotaling  &  Co.  t. 
Hamilton,  172  P.  893. 

^s>345  (Ariz.)  In  consolidated  actions  on 
notes  transferred  to  plaintiff  as  collateral  for 
another  note  larger  in  amount  tban  any  of  the 
notes  sued  on.  it  being  stipulated  that,  it  plain- 
tiff was  entitled  to  recover,  the  amount  dne 
should  be  shown  by  the  face  of  the  notes  in 
suit,  defendant's  objection  that  the  jury  in  its 
verdict  for  plaintiff  failed  to  find  the  amount 
due  on  the  collateral  notes  was  untenable. — 
Ellis  V.  First  Xat  Bank.  172  P.  28L 
^=>34S  (Cal.)  In  an  action  wherein  defendant 
filed  cross-complaint  against  iilaintiS  and  anoth- 
er, defendant  waived  defects  in  a  verdict  which 
did  not  mention  the  cross-defendant,  and  was  in 
improper  form  as  to  an  item,  where  defects 
were  not  called  to  attention  of  the  court  before 
the  jury  was  discharged  as  authorized  by  Code 
Civ.  Proc.  I  619.— Asebei  v.  Bliss,  172  P.  695. 

(B)  SpeelKl  ItttevroKstorlM  and  Flndlnvs. 

€=>359(1)  (Cal.App.)  A  general  verdict  and 
special  fiudings  should  be  reconciled.  If  pos- 
sible, and  no  specific  finding  should  overthrow 
the  general  verdict,  unless  entirely  Idcod-j 
sistent  and  irreconcilable  thereto, — Droaillara 
V.  Southern  Pac.  Co.,  172  P.  405. 

X.  TRIAIi  BT  COURT. 

<&=^368  (Colo.)  In  suit  tried  on  agreed  state- 
ment of  facts,  if  one  of  the  parties  desired  to 
rely  on  a  contract,  it  should  have  set  out  the 
contract  in  the  statementj  or  the  evidence  from 
which  it  cnuld  be  determined  that  the  contract 
existed.- First  Nat.  Bank  of  Pt  Collins  v. 
Shafer,  172  P.  1;  Same  v.  Daniels  Mercantile 
Co.,  Id.  3. 

ig=:i370(3)  (Ariz.)  Under  Civil  Code  1913.  par. 
542,  as  to  submitting  to  jury  questions  of  tact 
in  equitable  actions,  in  action  for  accounting 
as  to  miuing  claims  held  in  trust  by  defendant 
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executrix's  decedent  for  ancestor  of  plaintiff 
heirs  at  law,  heid  that  the  court  should  have 
submitted  question  as  to  existeiice  of  trust  as 
to  a  claim  on  which  evidence  was  conflicting. — 
Costello  V.  Cunningham,  172  P.  tiG4, 
«:=»39l  (CaLApp.)  Where  issue  whether 
plaintifT,  riding  motorcycle,  was  contributorily 
nesligent  in  collision  with  defendant's  auto- 
mobile, was  presented  by  evidence  both  pro  and 
con,  court  was  required  to  make  distinct  find- 
ing on  such  issue. — Huntington  v.  Vavra,  172 
P.  166. 

^395<S)  (Cal.App.)  Code  Civ.  Proc.  f  634, 
providing  that  court,  where  it  directs  party  to 
prepare  findings,  shall  not  sign  same  prior  to 
expiration  of  5  days  from  service  of  copy  on  all 
parties,  is  directory  only.— Amundson  v.  Sliaf- 
er.  172  P.  173. 

«=3396(4)  (Cal.)  Although  court  found  exist- 
ence (if  facts  warranting  setting  aside  judg- 
ment for  fraud,  wbere  plaintiff  failed  to  offer 
any  evidence  in  support  of  certain  material  al- 
legations, decree  for  plaintiff  cannot  b«  Boa- 
tained.— Clark  in  v.  Morris,  172  P.  OSl. 
9=9404(1)  {Cal.App.)  In  action  for  injuries  in 
collision  between  motorcycle  and  automobile, 
finding  that  plaintiff  was  unable  to  avoid  col- 
lision and  defendant's  acts  were  proximate 
cause  of  injuries,  does  not  inferentially  deter- 
mine question  of  plaintiff's  contributory  negli- 
gence.—Huntington  V.  Vavra,  172  P.  166. 

TRIAL  DE  NOVO. 

See  Appeal  and  Error,  €=»8^S-888;  JuBtices 
of  the  Peace,  ^=3174. 

TROVER  AND  CONVERSION. 

See  Carriers,  ^=342,  01. 

X.  ACTS  CONSTITUTINO  COITVEB- 
SION  AND  X.1ABIL1TY 
TUEBEFOK. 

4=91  (Nev.)  Generally  it  is  conversion  to  re- 
ceive property  from  one  wrongfully  in  posses- 
sion, and  thereafter  to  exerdse  c«itrol  against 
wish  of  person  eiititled.~Dixoil  t.  Soutbem 
Pac.  Co..  172  P.  368. 

(Wash.)  To  constitute  conversion,  there 
must  be  some  assertion  of  right  or  title  that  ia 
hostile  to  true  owner. — Clark  v.  Groger,  172  P. 
1164. 

Plaintiff  who,  while  operating  at  sufferance 
plant  of  a  corporation,  was  notified  by  trustties 
that  corporation  was  to  take  possession  and 
dii-pfteil  to  remove  his  property,  cannot  hold 
trustees  individually  liable  for  damages  for 
conversion,  where  he  failed  to  remove  his 
property  In  obedience  to  demand.— Id. 

<A)  Blsfct  of  ActloB  mbA  Defensva. 

€=)23  (Colo.)  Where  stolen  ore  is  sold  and 
delivered  to  smelting  company,  and  converted 
by  /company  to  its  own  use.  fact  that  Betlera 
may  sue  company  for  proceeds  is  no  defense 
in  af^ion  against  company  for  conversion. — 
American  Smelting  &  Bemitng  Co.  t.  Hiclcs, 
172  P.  lOrw. 

(B)  JarlMdlctlou,  Farilea,  Preltatlnarr 
ProveedlB^s,  and  PleadlBV 

€=^30  (Colo.)  Wher(y  smelting  company  Is 
sued  for  value  of  stolen  ore  converted,  it  is 
unnecessary  to  make  persons  who  stole  ore 
and  sold  and  delivered  it  to  company  joint  de- 
fendtints.— American  i^melthig  &  Kefining  Co. 
T.  Ilicka.  172  P.  1055. 

Where  person  in  possession  of  ore  through 
contractual  relations  with  ownei  wrongfully 
sells  such  ore,  owner  cannot  sue  buyer  for 
conversion  of  ore  without  making  aeUer  joint 
defendant.— Id. 


(D>  DftinmsM. 

«s»44  (NeT.)  Damages  for  conversion  of 
property  is  value  at  time  of  conversion,  with 
interest  from  date  to  that  of  reoderiog  Judg- 
ment.—Dixon  V.  Southern  Pac.  Co.,  172  P.  3S& 

(B)  TrlMl,  Jndsment*  m.nA  B«tIcw. 

^=>66  (Kan.)  In  suit  to  recover  for  conversion 
of  certain  wheat  received  for  storage,  plaintiff's 
evidence  held  to  entitle  him  to  go  to  jury. — 
Mentze  v.  Kice,  172  P.  516. 

TRUST  DEEDS. 

See  Uortgages. 

TRUSTS. 

See  Asmcnments  for  Benefit  of  Creditors ;  Char- 
ities ;  Limitodon  of  Actions,  e=>102,  103. 

I.  CREATION,  EZIBTENOE,  AND  TA. 
LIDITY. 

(A)  BxprMH  WvoMts. 

«=»I7,  18(1)  (Wash.)  An  express  trust  must 
be  evidenced  in  writing.— Lanigan  v.  Miles,  172 
P.  894. 

€=»29  (Wash.)  A  deed  executed  by  mother  to 
son  in  full  confidence  that  on  her  death  son 
would  make  proper  adjustment  of  her  relations 
to  other  children,  but  leaving  such  adjustment 
solely  to  such  son  did  not  evidence  in  express 
trust— Lanigan  v.  Miles,  172  I'.  894. 
«=>35(3)  (Wash.)  Where  an  heir  let  another 
heir  keep  his  share  of  an  estate  under  an 
agreement  that  the  latter  should  will  him  the 
entire  estate,  if  there  was  any  trust  at  all,  it 
was  an  express  trust,  and  not  an  impli>>d,  con- 
structive, or  resulting  trust. — Parkes  v.  Burk- 
hart,  172  P.  908. 

^»43(1)  (Cal.App.)  Trust  in  personslty  may 
be  established  by  parol. — Souxa  v.  First  Nat. 
Bank,  172  P.  175. 

1^44(1)  (Cal.App.)  Evidence  held  insuffi- 
dent  to  show  creation  of  valid  parol  trust  In 
money  on  defiosit  in  defendant  bank;  propor- 
tion which  children  were  to  have  and  (Uiration 
of  trust  not  being  sufficiently  definite.— Soua 
T.  First  Nat.  Bank,  172  P.  175. 
®=»44(2)  (Ariz.)  In  action  for  accounting  by 
heirs  against  executrix  of  decedent  with  respect 
to  minmg  claims  alleged  to  have  been  held  In 
trust  by  executrix's  decedent  for  heirs*  decedent, 
evidence  held  to  support  finding  trust  existed 
with  respect  to  certain  flwiniw. — Cottdlo  T.  Cun- 
ningham, 172  P.  664. 

«S944(2)  (Call  With  a  mother's  testimony  that 
deed  of  gift  of  son  to  her  was  not  on  a  trust, 

her  statements  and  conduct,  shown  by  her  tes- 
timony, consistent  with  a  maternal  desire  to 
bold  and  administer  the  property  for  his  benefit 
and  protection  as  his  mother,  u  not  inconsis- 
tent.—Citizens'  Trust  &  Savings  Bank  v.  Tuf- 
free,  172  P.  586. 

4=3>44(3)  (Ariz.)  Proof  of  a  consummated 
partnersnip  whidi  would  have  the  effect  of  es- 
tnblisbing  a  trust  relation  ought  to  be  as  clear 
and  satisfactory  as  is  required  to  prove  the 
trust  relation  direct — Costello  v.  Gleeson,  172 
P.  730. 

^»44(S)  (Wash.)  An  express  trust  will  not 
be  declared  as  against  a  deed  absolute,  unless 
Intention  of  grantor  is  clear  and  interest  of 
one  claiming  as  cestui  is  made  to  appear  with 
reasonable  certainty.— Lanigan  t.  Miles,  172 
P.  894. 

(B)  Resnltlns  Trasta. 

€=362  (Wash.)  A  resultiog  trust  can  never 
arise  from  any  contract  or  agieement  of  par- 
tics,  but  is  one  which  the  law  presumes  from 
tlieir  acts.- PatkcB  v.  Burkhart,  172  P.  908. 
^=^66  (Wash.)  An  Implied  trust  arises  only 
ft^^  the  language  of  the  parties,  where  no 
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express  truBt  is  declared,  but  words  are  used 
from  which  the  courts  infer  or  imply  a  trust 
was  intended.— I'lirkes  v.  Burkhart,  X72  P.  908. 
€=370  (Wash.)  Where  an  b«ir  let  aDOtber 
heir  keep  his  share  of  an  estate  under  an  oral 
ngreemcDt  that  the  latter  should  will  him  the 
entire  estate.  If  there  was  any  trust  at  al).  it 
was  an  express,  and  not  a  resulting,  tmst.'^ 
i'arkes  T.  Bnrkbart,  172  P.  908. 

(C)  CoBKtraMlT*  Trvati. 

^»9I  (Wash.)  A  constructive  trust,  some- 
times  called  a  trnst  ez  muleficio,  iHiIy  arises 
where  one  clothed  with  some  fiduciary  or  tike 
character,  by  fraud  or  otherwise  gains  some 
advantage  to  himself  which  the  law  wiil  uot 
permit  him  to  retain.— Pnrkes  v.  Burkhart,  172 
P.  008. 

€=»92'/2  (Okl.)  A  parol  contract  by  an  agent 
fur  the  purchase  of  real  estate  for  another  in 
his  own  name  with  bis  own  money,  conveyance 
later  to  be  made  to  the  principal,  is  not  within 
the  statute  ot  frauds  (Kev.  I.<aws  1910,  S  941. 
par.  5).  in  view  of  section  06S9.— Powdl  v.  Ad- 
ler,  172  P.  55. 

®=>96  (Wash.)  Where  an  heir  let  another 
heir  keep  his  share  of  an  estate  under  an  oral 
agreement  that  the  latter  should  will  bim  tiie 
entire  estate,  if  there  was  any  trust  at  all,  it 
was  an  express,  and  not  a  constructive,  trust. 
-Pnrkes  v.  Hurkhart.  172  P.  908. 
®=p|04  (Kan.)  Creditor  in  garnishment, 
i-oming  into  possession  of  proceeds  of  insur- 
ance policy  already  assigned  to  other  creditors, 
Iiolds  as  trustee  for  the  other  creditors,  and 
in  a  proper  action  a  judgment  may  be  entered 
against  him  in  favor  of  other  creditors.— Bich 
V.  Hoberta,  172  P.  900. 

n.  GommiuoTxoN  amd  opera. 

TIOK. 

(A)  In  General, 

^=3112  (Or.)  Trustor's  intention  should  be 
determined  from  entire  language  of  convey- 
ance.—Crown  Co.  V.  Cohn.  172  P.  804. 

If  words  of  trust  deed  are  plain  and  unambig- 
nous,  there  la  no  necessity  for  jndidal  inter- 
pretation.—Id. 

;B>  Bstat«  or  Interent  of  Tr«a«ee  mmik  ot 

Cefital  an«  Trnst. 

€=»I35  (Or.)  Deed  granting  to  trustees  pos- 
tesfion  of  premises  and  imposing  upon  toem 
performance  of  active  duties  relating  to  con- 
trol and  management  of  estate  contemplated 
that  legal  title  should  vest  in  trustees  until 
contingency  terminating  trust  arrived  in  view 
.)f  L.  O.  L.  8  7103.-C^rown  Co.  v.  Cohn,  172 
P.  804. 

CV.  KAVAGSMSMT  AHO  OISPOKAX. 
OF  TRUST  MtOPBBTT. 

«EB|gi(2)  (Or.)  Under  trust  deed  by  mother 
to  sons  and  daughters,  giving  tbem  express 
power  to  sell  realty  for  support  of  mother 
during  her  life'time  when  realty  should  be  held 
in  trust  for  said  children,  Affd  children  trus- 
tees bad  implied  power  after  death  of  mother, 
to  sell  realty  to  repay  advances  made  on  tax- 
es and  munidpal  ussessments,  where  income 
was  insufficient  to  meet  the  aaoie.-— Crown  Co. 
v.  Cohn,  172  P.  804. 

^>I9I(3)  (Or.)  Where  trust  estate  compris- 
es a  single  parcel  though  consisting  of  more 
than  one  lot,  and  best  interests  of  estate  will 
be  subserved  by  sale  in  soUdum,  such  disposi- 
tion will  be  upheld,  if  fairly  conducted.— Crown 
Vn.  V.  Cohn,  172  P.  fm. 

t'nder  trust  deed  iteld  trustees  had  power, 
in  conaideration  of  lessee's  covenant  to  place 
buildings  on  land,  to  give  option  to  purchase. 

Where  trust  deed  expressly  or  impliedly  au- 
thorixes  trustee  to  sell  realty  belonging  to 


trust  estate,  no  action  of  court  is  necessary  to 
affect  proper  execution  of  power  conferred. — Id. 
^=3202  (Or.)  Where  deed  imposes  upon  trus- 
tees duty  of  selling  land  and  reinvesting  pro- 
ceeds, purchaser  of  land  is  under  no  obliga- 
tion to  see  to  application  of  purchase  money. 
— <.:rown  Co.  v.  Cohn,  172  P.  804. 
^=9>205  (Or.)  When  trustee  who  bas  posses- 
sion of  lands  belonging  to  trust  estate  Is  charg- 
ed with  payment  of  debts,  but  has  no  power  of 
sale,  he  has  implied  aalbority  to  tease.— Crown 
Co.  V.  Cohn,  172  P.  804. 

Although  trust  was  limited  to  life  of  sur- 
vivor of  trnatees  and  youngest  trustee  had  ex- 
pectancy of  28.18  years,  lease  for  30  years 
would  not  be  void,  where  surviving  trustee  was 
authorised  to  execute  all  powers  conferred. 
-Id. 

T.  EXECUTION  OF  TRUST  RT  TRUS- 
TEE OR  BT  POURT. 

«=»283(2)  (Or.)  Principle  that  deed  from  ces- 
tui to  trustee  will  be  upheld  only  when  former 
bas  acted  under  independent  advice  applies 
only  where  by  ill  healtn.  mental  tnflrmity.  im- 
maturity, or  otherwise  party  whose  deed  is  at- 
tacked is  not  likely  to  act  wisely  without  disni- 
terested  advice.— Rowe  v.  Freeman,  172  P.  308. 

VH.  ESTABLISHMENT  AND  EN- 
FOBCEHENT  OF  TRUST. 
(A)  Rtvbts  ot  Ceatnl  ttne  Trust  U  asnlnaC 
Trnstee. 

<&=>346  (Okt.)  A  guardian  of  four  minors,  wbo 
by  mistake  in  petition  obtained  order  for  pur- 
chase of  land  for  one  ward  with  funds  of  tbe 
others,  could  not  maintain  action  to  declare 
resukmg  trust  is  land  in  favor  of  other  wards, 
in  order  to  relieve  himsplf  of  bi«  mistake. — 
Pace  V.  Pace,  172  P.  1075. 

CO  Actions. 

€=>365(3)  (Wash.)  Where  trustees  asserted 
their  adverse  claim  over  10  years  ago  to 
knowledge  of  cestui,  who  thereupon  began  to 
assert  her  claims,  and  litigated  them  to  deci- 
sive and  final  judgment,  action  to  establish  tbe 
trust  is  barred  by  laches  as  well  as  Umitatfous. 
— Hotcbkin  v.  MeNanght-CoUins  Improvement 
Co.,  172  P.  864, 

TRUTH. 

See  Libel  and  Slander,  «=>M. 

ULTRA  VIRES. 

See  Corporations,  ^3»38B. 

UNDERTAKINGS. 

See  Appeal  and  EJrror,  ^s»373. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  ^91-16, 

UNDUE  INFLUENCE. 

See  Deeds.  «»72.  100,  211. 

UNITED  STATES. 

See  Courts,  ^=>97 ;  Indians ;  Territories. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

USURY. 

See  Bills  and  Notes,  4=3370;  Judgment,  ^> 

7;jij. 

I.  USURIOUS  CONTRACTS  AND 
TRANSACTIONS. 

(A)  Nntnre  «nd  Vnlldltr. 

«=>9S  (Okl.)  Where  money  lender  engftK«d 
agent  to  maxe  kmna,  and  agent  procured  a  eon- 
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tract  by  which  borrower  waa  to  pay  10  per 
cent  per  annum,  and  an  additional  amoont  un- 
der guise  of  a  commiaalon,  the  entire  contract 
was  usurious.— Bean  v.  Rumrill,  172  P.  4d2. 
*»75  (Okl.)  When  a  contract  is  orielnally 
usurious,  the  taint  of  usury  attaches  to  ul  sub- 
iie(iuent  transartiooH  in  connection  therewith.— 
Bean  r.  Rumrill,  172  P.  452. 

(B)  RlKl>t«  mmA  Rcine«l«a  of  Parties. 

®=>IOI  (Okl.)  If  usurious  interest  has  been 
paid,  it  cannot  be  set  up  as  a  defense  in  an 
action  to  recover  the  debt,  but  can  ouly  be 
recoTered  in  separate  action  brouitht  therefor 
within  two  years  under  Kev.  Laws  1910,  | 
lOOfi.— I>anielB  v.  Bunch,  172  P.  l«S(t. 
«»I07  (OkL)  When  a  contract  is  originally 
usurious,  the  taint  of  usury  attaches  to  a  judg- 
ment founded  upon  such  usurious  transaction. 
—Bean  v.  RumrlU,  172  P.  462. 

II.  PEKAI.TIEB   AND  FORX^TTTKEB. 

<&=>I36  (OkU  The  provisiona  of  Const,  art. 
14,  §  3,  and  Rev.  Laws  1910.  gS  1005,  4660,  au- 
tboming  a  recovery  of  twice  the  usurious  in- 
terest paid  "in  so  action  in  the  nature  of  an 
action  tor  debt,"  enlarge  the  common-law  rem- 
edy authorizing  recovery  in  action  for  debt  of 
interest  paid  in  excess  of  lawful  rate.— Bean  v. 
Rumrill,  172  P.  452. 

4^136  (Okl.)  When  a  nsurioua  transaction 
was  kept  alive  by  the  execution  and  delivery  of 
renewal  notes  after  Rev.  I^ws  1010.  §  1005, 
went  into  effect,  the  statute  was  applicable.— 
Callahnm  v.  Thurmond,  172  P.  TflS. 
^139  (Okl.)  That  usurious  interest  was  paid 
by  sale  of  the  borrower's  property  under  a 
mortgage  foreclosure  does  not  prevent  bor- 
rower from  thereafter  maintaiaiug  an  action 
to  recover  twice  the  usurU>UB  interest  paid.— 
Bean  v.  RnmriU,  172  P.  4G2. 
^^143  (Okl.)  In  enforcing  penaltv  prescrib- 
ed by  Const,  art.  14,  |  3.  and  Rev.  Laws  1010, 
i  1W5,  for  charging  usurious  interest  if  usury 
has  been  contracted  for  and  not  paid,  penalty 
may  be  pleaded  as  a  set-off  in  an  action  to 
recover  debt.— Daniels  v.  Bunch,  172  P.  1086. 

VACANCY. 

See  Officers.  ^56. 

VACATION. 

See  Apjpeal  and  Error,  4ss082;  Execution, 


VALUE.  ' 

Kee  Fraud,  9=9ll. 

VARIANCE. 

See  Pleading.  «s>430. 

VEHICLES. 

See  Licenses. 

VENDOR  AND  PURCHASER. 

See  Exchange  of  Property:  Frauds.  Statute  of, 
^=>i>tt,  71;  Sales;  Spetinc  I'erfurmance. 

I.  BEQUISITEtt  AKD  VAtJDXTT  OF 

CONTRACT. 

^=>36l'2)  ((^al.)  Representations  amounting  to 
a  promise  that  a  water  company  by  means  of 
its  improved  facilities  could  ahd  would  fumlsb 
rendees  agreed  quantity  of  water,  held  not  a 
mere  opinion. — Cooper  v.  Huntington,  172  P- 

rm. 

<&=>44  (Cal.App.)  In  suit  to  set  aside  an  ex- 
change of  lands  by  plaintiff's  decedent  on  the 
ground  of  fraudulent  representations  and  weak- 


ened mental  capacity,  evidence  Md  to  warrant 
a  finding  that  plaintiff's  decedent  was  mentally 
capable  of  so  conducting  the  transaction  as  to 
protect  his  own  Interests.- Halght  v.  Stewart, 
172  P.  709. 

In  a  suit  to  set  aside  a  contract  for  the  ex- 
change of  lands  made  by  plaintiff's  decedent  on 
the  ground  that  defendant  fraudulently  repre- 
sented bis  -interest  in  land,  evidence  held  to 
warrant  finding  timt  auch  representations  were 
not  false. — Id. 

In  a  suit  to  set  aside  a  contract  made  by 
plaintifrs  decedent  for  the'  exchange  of  lands 
for  corporation  bonds  on  the  ground  of  false 
representation  that  they  were  worth  ¥600 
apiece,  evidence  held  to  warrant  a  iioding  for 
defeQ(^nt  that  no  auch  representation  was 
made.— Id. 

In  a  suit  to  set  aside  a  contract  made  by 
plaintiff's  decedent  for  the  exchange  of  lauds 
for  corporation  bonds  alleged  to  be  worthless, 
evidence  held  to  warrant  a  finding  that  the 
bonds  bad  a  "speculative  or  trading  value."— Id. 

HI.  MOPIFIOATION  OU  BESOXBUON 
OF  OOHTBAOV. 
(A)  By  AvvMmeat  of  Pftrtles. 

^382  (Wash.)  In  an  action  to  recover  earn- 
est money  paid  on  the  purchase  of  land  on  ac- 
count of  failure  to  furnish  good  title,  evidence 
fi^td  not  to  warrant  fiodiog  that  vendee  agreed 
to  extend  time  within  which  such  title  should 
be  furnished.— Flood  v.  Von  Marcnrd,  172  P. 
884. 

^»87  (Wash.)  Purchaser  of  land  on  install- 
ment payments  held  not  entitled  to  benefit  of  a 
proposed  extension  agreement.— Eldwards  v, 
Heatoa.  172  P.  839. 

(Cl  ReeeiMilan  hr  Pavflli«««r. 

<g=>l09  (Cal.)  Where  a  flood  had  washed  away 
a  substantial  portion  of  land  before  partial  con- 
summation of  contract  of  purchase  by  payment 

of  any  of  purchase  price,  vendees  could  with- 
draw from  a  supplemental  contract  settling  a 
suit  for  rescisrion  of  the  or^nal  contract  for 
false  representations,  though  they  Iiad  taken 
possession.— Cooper  v.  Huntington,  172  P.  51)1. 
9=»II9  (Cal.)  Vendor  who,  by  holding  out  prom- 
ises, induced  vendees  to  postpone  any  efforts  to 
rescind,  cannot  insist  on  laches  as  a  bar  to  re- 
scission.—Cooper  V.  Huntington,  172  P.  ,591. 
^=3119  (('al.App.)  Where  purchaser  of  land 
was  told  number  of  times  by  bis  tenants  as  to 
character  of  soil  and  continued  to  make  pay- 
ments for  20  months,  and,  after  examination 
by  himself,  attempted  fur  month  to  sell  before 
offering  to  rescind,  he  was  guil^  of  laches. — 
Greene  v.  Locke-Paddon  Co..  172  P.  168. 

nr.  PKBro&MAVoa  or  oont&aot. 

(A)  Title  «ad  Bstate  of  v*««or. 

^=»i30(l)  (Wash.)  Title  which  inxuranoe  com- 
pany refused  to  fcuaranty  held  dimbtful  and 
not  merchantable. — Flood  v.  Von  Marcard,  172 
P.  884. 

«s=>130(2)  (Wash.)  A  purchaser  is  entitled  to  a 
merchantable  title— «  marketable  title— sucli  as 
will  bring  in  the  market  as  high  a  price  with 
as  without  the  objection  to  its  Bufticiency. — 
Flood  V.  Von  Marcard.  172  P.  884. 

While  law  will  not  countenance  scrnples  of 
one  interested  in  withholding  purchase  money, 
it  will  not  compel  one  who  seems  to  he  acting 
in  good  faith  to  accept  a  title,  if  there  be  rea- 
sonable probability  of  a  lawsuit  to  «-oavince  a 
purchaser  on  resale  or  to  quiet  title.— Id. 
^130(4)  (W^ash.)  A  title  the  validity  of  which 
dep«lded  on  a  question  of  descent,  turning  on 
the  open  question  as  to  whetlier  tlic  state  law 
or  the  law  of  Germany  controlled,  was  insuffi- 
cient as  against  an  objection  that  a  merubant- 
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Able  title  had  been  offered.— Flood  t.  Yon 
Marcard,  in  P.  884. 

(B)  COttTcrknee. 

$s>l49  (Wash.)  Where  buyer  of  land  under 
contract  after  pafine  a  certain  part  had  op- 
tion of  demanding  a  deed  for  a  proportionate 
amount  of  land,  to  be  conveyed  after  five  years, 
and  gave  notice  of  such  election,  lact  that  he 
ranained  on  land  and  tilled  entire  amount  and 
paid  vendor  for  caring  for  trees  after  expira- 
tion of  Sve-year  period  was  not  an  abandonment 
of  his  right  to  a  deed  for  the  smaller  amount. 
—Pratt  V.  Arcadia  Orchards' Ca.  17*2  P.  9ia 
^=>I47  (Wash.)  Under  a  contract  for  sale  of 
land,  providing  that  where  buyer  has  paid  one- 
fourth  or  more  of  purchase  price,  he  can,  after 
five  years,  demand  a  deed  for  a  proportional 
amount  of  land,  a  notice  by  letter  before  the  ex- 
piration of  the  five-year  period  that  he  desired 
a  deed  for  a  -  proportional  part  was  sufficient 
notice  of  election,  although  it  also  suggested 
that  he  be  given  a  deed  of  the  entire  tract,  and 
be  allowed  to  give  a  mortgage  for  the  purchase 

S rice.— Pratt  v.  Arcadia  Orchards  Co.,  172  P. 
18. 

(D)  Parmetit  of  Parcbnse  Money. 

$=3 1 68  (Wash.)  A  contract  for  sale  of  land, 
which  provided  that  on  payment  of  one-fourth 
of  price  the  purdiaser  could  demand  a  deed 
for  such  an  amount  of  land  as  the  amount  paid 
shall  bear  to  the  purchase  price  and  accrued 
interest  at  the  end  of  five  years,  the  amount 
necessary  to  be  paid  to  demand,  a  deed  need 
1>e  only  one-fourth  of  the  parchase  price  with- 
out interest,  although  the  land  received  might 
be  leas  than  that  moportion. — ^Pratt  t.  ArcMia 
Orchards  Co..  172  P.  918. 

V.  RIOKTS  AXD  IiIABIUTIEB  OF 
PARTIES. 

(A)  As  <o  Each  Other. 

®=3l98  (Kan.)  Where  purchaser  of  farm,  un- 
der contract  of  September  23,  1913,  after  down 
payment  was  put  into  possession,  and  deed  was 
deposited  for  delivery  on  payment  of  balance 
on  March  1,  1914,  and  there  was  no  express 
agreement  as  to  payment  of  taxes  due  iu  No- 
vember, 1918,  purchaser  was  liable  therefor  un- 
der Gen.  RL  1915,  {  U349.-Gault  v.  Uurd. 
172  P.  1011. 

((n  Bona  FM»  Pnrobweva. 

«S9233  (OkL)  Under  Rev.  Laws  1910.  |  1154. 
ao  agricultural  lease  not  accompanied  by  actual 
possession  was  invalid  as  against  subsequent 
grantees,  unless  acknowledged  and  recorded  as 
provided  therein. — Sargent  v.  Shaver,  172  P, 
445. 

VII.  REMEDIES  OF  PURCHASER. 

(B)  AotlonB   for   Breach  of  Contract. 

4=>35l(l>  (Col.)  In  au  action  for  breach  of 
contract  to  convey  real  estate,  it  was  not  bad 
faith,  under  Civ.  Code,  |  3306,  relating  to  dam- 
ages in  case  of  bad  faith  of  vendor,  for  the 
vendors  to  enter  into  the  contract  after  hav- 
ing made  arraogeiueuts  to  secure  title  to  the 
land  they  agreed  to  convey.— Hamaker  v. 
Bryan,  172  P.  391. 

In  an  action  for  breach  of  contract  to  con- 
vey real  estate,  a  few  days'  delay  by  the  ven- 
dors in  securing  title  to  the  land  doea  not  con- 
stitute bad  faith,  within  Civ.  Code,  f  3306,  re- 
lating to  measure  of  damages  in  case  of  bad 
faith  of  vendor.— Id. 

VENUE. 

See  Criminal  Law.  «s>106,  145. 

I.  NATURE  OR  SURJEOT  OF  ACTION. 

^5(1)  (Kan.)  tien.  St  1015,  f  C9.1S,  relates 
only  to  actions  ia  which  determination  of  in-  < 


terest  in  realty  ia  sought  hj  means  operating 
directly  upon  property,  and  does  not  apply  to 
those  by  which  defendant's  conduct  is  sought 
to  be  controlled,  though  title  may  be  affected 
thereby.— Zane  v.  Vawter,  172  P.  37. 
^s»5(3)  (Kan.)  Action  to  compel  defendant  to 
reconvey  land  claimed  by  him  under  deed  al- 
leged to  have  been  procured  through  his  fraud 
is  transitory  and  not  local,  and  may  be  brought 
in  any  county  where  personal  service  can  be 
had  upon  him, — Zane  v.  Vawter,  172  P.  37. 
€»7  (Mont.)  Under  Rev.  Codes,  6501-650(f, 
plaintiff  had  right  to  have  action  on  contract 
tried  in  county  where  contract  was  made  and 
was  to  be  performed,  although  defendant  resid- 
ed in  another  county. — State  v.  District  Court 
of  First  Judicial  Dist.  in  and  for  Lewis  and 
Clark  County,  172  P,  1030. 

Term  "contract,"  as  used  in  Rev.  Codes,  i 
6504,  providing  that  action  ma/  be  tried  in 
county  where  contract  was  to  be  performed,  in- 
cludes contracts  of  all  kinds  whether  express 
or  implied.— Id. 

III.  CHANGE  OF  TENUE  OR  FI.ACB 
OF  TRIAI^ 

<^=>4I  (Cat.)  In  suit  by  wife  against  husband 
and  others  for  support  and  to  remove  a  cloud,  it 
was  error  to  refuse  change  of  venue  to  husband, 
a  nonresident  of  the  county,  where  complaint 
stated  no  cause  of  action  against  bis  codefcnd- 
ants,  who  were  residents.— Garrett  v.  Oarrett, 
1T2  P.  587. 

«=>68  (Mont.)  Since  by  Rev.  Codes.  $  6504, 
plaintiff  is  entided  to  bring  action  in  county 
where  contract  was  to  be  performed,  he  is  also 
entitled  where  place  of  performance  doea  not 
appear  from  his  complaint  to  defeat  defend- 
ant's motion  to  transfer  by  showing  place  of 
performance  by  affidavits.— State  v.  District 
Court  of  First  Judicial  Dist  in  and  for  Lewis 
and  Clark  County,  172  P.  103a 

VERDICT. 

See  Appeal  and  Error,  «=9{)OD-1005,  1070; 
Criminal  Law.  «s»1144.  1150;  Kew  TrinL 
«»71;   Trial,  «=»31S-a59. 

VERIFICATJON. 

See  Appeal  and  Brror,  ^ssOlG. 

VETERINARY  SURGEONS. 

See  Damages,  ^»131. 

VICE  PRINCIPALS. 

See  Master  and  Servant  «s>180. 

VOTERS. 

See  Elections. 

WADING  POOL. 

See  Municipal  Corporations,  ®s»736L 

WAGES. 

Sea  Maater  and  Serfant,  ^suSO, 

WAIVER. 

See  Abatement  and  Revival,  «=9S4;  Appeal 
and  Elrror,  «=>107S;  Costs,  4=»220:  Efltop- 
iM ;  Indictment  and  Information,  4=»10tt, 
lOS;  Insurance.  «=>388;  Pleading,  «=>406- 
430;  Sales.  <S=>28S;  Witnesaea,  «=32iaL 


WARDS. 

See  OaonUan  and  Ward. 
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WAREHOUSEMEN. 

S«e  Csrrien.  «S3140,  1^ 
«s>8  (Colo.)  A  wareboasemati,  aothorized  to 
ebip  goods  in  the  owner's  name,  has  the  an* 
tfaority  to  make  a  statement  as  to  the  value 
of  the  good8.~Denver  &  R.  G.  K.  Ca  v.  Teufel, 
172  P.  lOCO. 

WARRANTY. 

See  Iniuranee,  «s>723;  Sales,  «s>274r-288. 

WATER  RIGHTS. 

See  Eminent  Domain,  9=»S4. 

WATERS  AND  WATER  COURSES. 

See  Eminent  Domain,  4s>84. 

n.  HATURAI.  WATER  OOUBSES. 
(A)  RIpMrtan  RIkMb  tm  GeaeMl. 

4»38  (E^.)  A  depression  in  plalntHTs  land 
lower  than  a  depression  In  defendant's  land  and 
into  which  waters  from  defendant's  depression 
flow  after  heavy  rains  was  not  necessarily  a 
"natural  water  course"  into  which  defendant 
might  drain  wnters  under  Laws  1911,  c.  175,  { 
2— Evans  v.  Diehl,  172  P.  17. 

A  depression  into  which  surface  and  standing 
waters  may  be  drained  is  not  neoessarily  a  natu- 
ral water  course  into  which  one  may  lawfully 
drain  waters  under  Laws  1911,  c.  ITS,  I  2. 
merely  because  flood  waters  from  river  find  uieir 
way  into  depression.— Id. 

V.  BUBFACE  WATEBS.  • 

4^124  (Kan.)  Defendant's  drain  fat  natural 
coume  of  drainage  towards  plaintiff's  land, 
which  discharged  their  waters  into  lower  de- 
pression on  plaintiETs  land  which  was  not  B 
natural  water  course,  was  not  authoriKed  by 
Jjaxrs  1911.  c.  JIS,  12,  or  otherwise,  hence  was 
properly  enjoined.— llTana  v.  Diehl,  172  P.  17. 
<e=»l26(3)  (Kan.)  Findings  of  fact  upon  which 
a  judgment  enjoining  the  maintenance  of  a 
drain  and  ditch  was  based  held  not  snbstantlally 
conflicting.— Bvuu  t.  DMU,  172  P.  17. 

VI.  APPBOPBZATION  AKD  PBE- 
8CBIPTIOH. 

^133  (Or.)  L.  O.  L.  §  6595.  subd.  7,  pro\'iding 
against  avoidance  of  attempted  appropriation  of 
water  because  of  insufficiency  of  notice,  applies 
only  where  there  was  mistake,  and  not  where 
notice  expressed  intention. — In  re  Waters  of 
I'matilla  River,  172  P.  97. 
^=>I35  (Colo.)  Whether  land  was  brought  un- 
der irrigation  with  reasonable  diligence  under 
a  conditional  water  adjudication  decree  must  be 
determined  by  the  particular  drcnmstances  and 
facta  in  the  particular  case,  and  not  by  other 
adjudications.— Schwartz  v.  King,  172  P.  1054, 
<i=>l35  (OrO  Bight  of  United  States  under  L. 
O.  L.  J  6588,  to  all  unappropriated  waters,  held 
not  affected  by  lack  of  diligence  in  completing 

firojpct,  or  by  all  the  water  not  being  needed  by 
t.— In  re  Waters  of  Umatilla  River,  172  P.  97. 
«=»[38  (Wash.)  There  caii  be  no  title  by  pre- 
scription to  a  water  right,  where  there  has 
been  no  adverse  or  hostile  assertion  of  right. — 
City  of  Raymond  v,  Willapa  Power  Co.,  172 
P.  1176. 

®=>140  (Or.)  Priorities  of  persons  supplied  with 
water  by  water  company  depend  not  on  dates 
o£  their  coutracta,  but  on  priority  o£  use  of  wa- 
ter on  the  lands.— In  re  Waters  of  Umatilla  Riv- 
er, 172  P.  97. 

®=>I44  (Or.)  Waters  appropriated  for  use  of 
certain  lands  can  be  used-  for  others  only  where 
intention  to  do  ao  becomes  fixed  before  first  in- 
tention la  abandoned.— In  re  Waters  of  Umatilla 
River,  172  P.  97. 


^3l5l  (Oolo.)  Ten  years'  failure  to  use  the  al- 
lotments of  water  conditional,  under  a  water 
adjudication  decree,  upon  the  irrigation  of  cer- 
tain land,  with  reasonable  diligence,  is  not  an 
abandnnmttit  of  the  rights  under  sueh  decree  as 
to  person  who  does  not  atart  appropriating 
soch  water  nntil  peraons  entitled  thereto  start 
irrigating  the  lana.— Schwartz  v..  King,  172  P. 
1054. 

«»IS2(8)  (Or.)  General  testimony  as  to  pur- 
pose of  appropriation  of  water  must  yield  to 
specific  testimony  thereof.— In  re  Waters  of 
Umatilla  River,  172  P.  97. 
(Ss»l52(ll)_  (Or.)  Provision  of  decree  in  proceed- 
ing for  adjudication  of  rights  of  users  of  water 
of  stream,  that  specification  in  findings  of  defi- 
nite amount  of  water  per  acre  are  mere  guide 
for  water  master,  held  improper,  leaving  parties 
rights  undetermined,  and  being  out  of  harmony 
with  his  powers  under  L.  O.  L.  9  8617.— In  re 
Waters  of  Umatilla  River,  172  P.  97. 
®=»I52(12)  (Or.)  Supreme  Court  cannot,  on  ap- 
peal in  proceeding  for  determination  of  water 
rights,  review  decree  aa  to  questions  not  involv- 
ed in  appeal,  at  instance  of  a  nonappealing  par- 
ty.—In  re  Watera  of  Umatilla  River,  372  P.  97. 

Vn.  OONTETAHCE8  AlCD  COK- 
TBAGTB. 

«s»l56(6)  (Wash.)  A  deed  to  a  city  of  the 
right  to  appropriate  water  flowing  into  a  river 
over  certain  described  real  estate,  with  right 
to  enter  land  to  construct  fiumes  and  to  ovei^ 
flow  same,  held  to  convey  an  easement  merely, 
and  not  title  to  the  water  itself.— City  of  Ray- 
mond v.  Willapa  Power  Co.,  172  P.  1176. 

Where  a  deed  conferring  on  a  city  the  power 
to  appropriate  the  wateia  of  a  river  on  a  tract 
tt  land  conveyed  an  easement  merely,  the 
owner  of  the  servient  estate  may  make  such 
use  of  bis  estate  aa  ia  sot  incoaaistant  with 
the  easement. — Id. 

Tin.  ARTEFICIAXi  FOlfBS,  BESEB- 
VOIR8,  AND  OHANNEI^a.  DAMS, 
Ain>  FLO  WAGE. 

<S=3l  64  (Wash.)  Maintenance  by  defendant  and 
ita  gnntora  eontinuonaly  for  more  than  ten 
years  of  a  sawmill  dam  across  a  creek  held  to 
give  defendant  prescriptive  right  to  maintain 
dam  to  certain  height.— Mclnnla  v.  Day  Lum- 
ber Co.,  172  P.  844. 

Where  defendant's  preacriptive  right  to  main- 
tain sawmill  dam  at  a  certain  height  was  per- 
fected, that  he  thereafter  recognized  plaintiff's 
right  to  have  dam  discontinued  would  not  de- 
prive defendant  of  right  to  maintain  dam. — Id. 

IX.  PUBLIC  WATEB  aVPPLT. 
<A)  Domestlo    »md    Mwnlclpal  Pwposes. 

«9203(1^  (CaL)  Where  metera  were  installed 

by  water  company  in  new  houses  and  were  not 
revenue  producing,  and  there  was  nothing  to 
show  that  they  would  be  in  use  within  the 
year,  they  were  properly  not  considered  in  ar- 
riving at  valuation  tor  purpose  of  rate  making 
for  year. — Union  Hollywood  Water  Co.  v.  City 
of  I»s  Angeles,  172  P.  983. 

Where  court  gave  greater  valuation  to  metera 
for  which  it  gave  water  company  credit,  in  ac- 
tion involving  reasonablenexs  of  rates,  than  wa- 
ter company  gave  for  alt  meters  in  its  verified 
statement,  or  In  its  evidence,  it  cannot  com- 
plain that  the  court  refused  to  consider  certain 
meters. — Id. 

In  action  involving  reasonabteness  of  water 
rates,  held  under  evidence,  that  there  was  no 
abuse  of  dlacretion  in  not  considering  unuaed 
emergency  plant  such  essential  part  of  ayatem 
as  to  justify  an  increased  rate.— Id. 

In  ascertaining  value  of  property  of  water 
company  for  purpose  of  fixing  rates,  court  could 
fix  valuation  of  water-bearing  land  from  wbich 
percolating  water  was  obtained,  without  con- 
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sidering  trIuc  of  water  Hparate  from  land, 
by  comparing  it  with  similar  water-bearing  land 
ia  same  locality. — Id. 

<B>  Irrlcatloo  and  Other  Acrl«olt«riil 
PDrpo«e>. 

«=»242  (Wasb.)  Right  of  way  for  Irrigation 
ditch  being  an  eaaement,  "ownership."  as  used 
in  contract  and  decree,  affecting  rights  in  ir- 
rigation ditch  and  water,  means  ownergblp  of 
the  easement,  but  not  of  tbe  subservient  land. 
-Little-Wetjwl  Co.  T.  Lincoln,  172  I».  746. 

Hinoe  the  dominant  owner  cannot  enlarge  tbe 
easement  so  as  to  impose  additional  burdens 
on  the  servient  estate,  the  part  owner  of  an  ir> 
rigatiun  ditrb  across  lands  of  tbe  other  part 
owner  thereof  cannot  admit  water  thereto  from 
new  sources  without  consent  of  the  latter. — Id. 

Part  owner  of  irrigation  ditch  across  lands 
of  other  part  owner  thereof  cannot  admit  wa- 
ter thereto  from  new  sources,  without  the  lat- 
ter's  consent,  on  the  theory  of  cotenancy,  with- 
out giving  tbe  latter  an  equal  right  in  such 
water. — Id. 

Where  the  part  owner  of  an  irrigation  ditch 
across  lands  of  the  other  part  owner  thereof 
admitted  water  thereto  from  new  sources,  be 
could  not  recover  damages  from  the  other  own- 
er for  the  latter's  use  of  such  water,  having 
himself  commingled  the  waters. — Id. 

WAYS. 

Hee  Iligbwayi. 

WEIGHTS  AND  MEASURES. 

I  (Okl.)  A  dealer  or  speculator  in  cot- 
ton, who  weighs  cotfeon  for  the  public  an*^ 
makes  a  charge,  is  Hable  to  public  weigher  of 
county,  or  his  deputy,  for  penalty  provided  in 
Rev.  Lews  1910,  g|  1746-1747,  1749,  recovera- 
ble in  civil  action  In  any  court  of  competent  ju- 
risdiction.—Hnyder  Co-op.  Ass'n  V.  Brown,  172 
I'.  780. 

In  action  by  public  weigher  of  counh^  under 
Rev.  Laws  1910,  8§  1745-174T,  1749,  for  pen- 
alty, evidence  held  to  support  finding  and  judg- 
ment  against  defendant  corporation.— Id. 


See  Dower, 


WIDOWS. 
WILLS. 


See  Charities;  Courts,  «=3202;  Descvnt  and 
Distribution;  E^xecutors  and  Administrators; 

Trusts. 

I.  KATVRE  Ain>  EXTEITT  OF  TE8TA- 
BtEMTASLY  POWER. 

^=35  (Cal.)  lender  trust  in  realty  established 
by  decTPP  of  diBtribution  of  testator's  estate, 
where  there  was  never  any  agreement  between 
devisee  children  to  dispose  of  trust  realty  dur- 
ing life  of  son  of  testator,  held,  that  son's  wife 
never  acijuired  any  interest,  though  son  de- 
vised to  ber.— Swcinhart  v.  Plant  Inv.  Co.,  172 
P.  386. 

m.  0OKTRA0T8  TO  BEVI8B  OB  BE* 

4s>58(2)  (Kan.)  In  action  for  specific  perform* 
ance  of  n  contract  to  make  plaintiff  an  neir,  ev- 
idence hrtd  not  to  prove  the  contract.— Mc- 
Keown  v.  C'arroU.  172  P.  526. 

IV.  BEQTTI8ITES  AND  VAUDITY. 

(A)  IVatarc  and  BMseiitlals  of  TestWmeM- 
t^rr  Dispositions. 

<^88(1)  (Cal.)  Probate  of  paper  offered  by 
widow  as  hrr  huaband's  will,  which,  on  its  face, 
purported  to  be  mere  agreement  between  hus- 
band and  wife  for  support  of  latter,  held  prop* 
eriy  refused.-ln  ze  Lowe's  Estate,  172  P.  KI8. 


(O)  ■xeestio*. 

^^119  (Wash.)  A  witueRs  must  Bign  animo  at- 
testandl.— In  re  Jones'  Estate,  172  P.  206. 
«»I23(6)  (Wash.)  Act  of  signing  by  subscrib- 
ing witness  must  lie  wltbin  scope  of  Csata^wNi 
vision  from  his  actual  positton.— In  re  Jonea* 
Estate,  172  P.  206. 

an  Hiiio«*«*hi«9  viua. 

^130  (Wash.)  The  Legislature  having  enact- 
ed laws  providing  for  the  Itind  of  wills  which 
may  be  executed  and  the  manner  of  exerutiui. 
holographic  wills  good  at  common  law,  not  be- 
ing provided  for,  are  not  re<vgnised  as  valid  in 
this  state.— In  re  Brown's  Estate,  172  P.  247. 

(B)  N«ncBv»tlvo  urillM, 

<8=>I44  (Wash.)  A  nuncupative  will  not  esecut- 
ed  in  presence  of  witnesses,  as  required  by  Bern. 
Code  IfilS.  I  1880.  is  invaUd.-lB  k  Brgwn'a 
Estate,  172  P.  247. 

V.  noBATB.  nnAHJumairf. 

ABD  ABH1JUIBBT. 

(B)  JarlsdIctloB,  I.lmltatioi|B,  and  X<«ck«s. 

^=>259  (Wasb.)  A  nuncupative  will  not  offered 
for  probate  within  six  months,  as  required  by 
Rem.  Code  1915,  §  1331,  is  invalid.— In  n 
Brown's  Estate,  172  P.  247. 

(Hi  BTt«eM*. 

«=3302(1)  (Wash.)  Evidence  held  insufficient  tr 
show  execution  of  will,  within  Laa-s  1917,  o. 
156,  I  25,  requiring  will  to  be  attested  by  "two" 
or  more  competent  witnesses  subscribing  their 
flames  "in  tbe  preaence  of  tbe  testator"  by  hi^i 
direction  or  request.— In  re  Jones'  Estate,  172  P. 
200. 

4=^393(2)  (Cat.)  Evidence  held  sufficient  to 
Bustam  finding  of  the  court  tfant  an  alleged  will 
was  in  the  hnndwriting  of,  and  signed  by,  the 
deceased.— In  re  Jepson's  Estate.  172  P.  1107. 
«»3«3(4)  (Cal.)  Code  Civ.  Proc.  1 1315.  does 
not  reanire  that  botb  witnesses  to  f  n  olocrapb- 
ic  will  be  produced.— Ia  re  Jepaon's  Elstate,  172 
P.  1107. 

VI.  coxaTBuonoB. 

(A)  G«nor»l  Rnles. 

<^439  (Or.)  In  the  construction  of  a  will  the 
purpose  is  to  discover  the  intention  of  the  testa- 
tor.—Tyler  v.  Bier,  172  P.  112. 
4=^39  (Wash.)  When  testator's  wishes  are 
ii»certnined  and  found  to  be  legal,  it  is  dut>' 
of  court  to  carry  them  out  regardless  of  rea- 
sonableness of  conditions  imposed.- In  re  Nich- 
ols' Estate,  172  P.  1140. 

^=>440  (Wasb.)  The  testator's  intention  must 
be  gathered  from  the  language  of  tbe  will,  con- 
struing all  of  its  provisions  together.- In  re 
Peters'  Estate.  172  P.  870. 

A  court  is  bound  to  give  that  construction  to 
a  will  which  will  effectuate  tbe  intention  of  the 
testator  if  such  Intention  can  be  gathered  from 
the  terms  of  the  will  itself,  from  everything 
within  the  four  comers  of  the  instrument. — Id. 
«=>448  (Wash.)  The  right  to  dispose  of  one's 
property  by  will  is  a  valuable  right,  and  will  be 
sustained  when  possible. — In  re  Peters'  Estate, 
172  P.  870. 

^ss>449  (Wash.)  In  tbe  absence  of  residuary 
clause  and  where  the  testator's  intention  can 
be  gathered  from  the  will,  a  construction  caus- 
ing iiartial  intestacy  should  not  be  given  to  the 
wm.-In  re  Peters'- Estate.  172  P.  870. 
$=si462  (Wasb.)  Omitted  words  will  be  suppUetl 
in  a  will  where  it  is  cvidcut  the  testator  has 
not  expressed  himself  as  be  intended. — In  re 
Peters'  Estate,  172  P.  870. 
<&=947l  (Utah)  A  proviso  in  a  will  wbicfa  is  a 
limitation  of  a  preceding  general  urovision  will 
be  held  to  limit  the  immediate  clause  or  geu- 
eral  statement,  uuless  it  clearly  appears  from 
tha  whole  sentence  precedlnc  such  imnso  that 
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the  proviso  was  Intfoided  to  refer  to  the  wbole 

feneral  provision,— Id  re  Bovier^  Estate,  172 

^=»48l  (Wash.)  A  vill  Etpeaks  as  of  the  date 
of  testator's  death.— Id  re  Nichols'  Batate,  172 
F.  1140. 

<B)  Denlmallon  of  Devi*ee«(  and  LeicK- 
te«ii  and  Tbelr  Henpectlve  SIiarcM. 

4s»527  (Utah)  A  provision  in  a  will  foe  the 

Jtro  rata  distribution  of  the  residuary  estate 
teld  not  limited  by  a  proviso  tbat  devise  to  tes' 
[ator's  nephew  should  remain  uncbaniced.— Id 
re  Boviei^s  Estate,  172  P.  683. 

(D>  Deserlvtloa  of  Propartr- 

^561(1)  (Wash.)  Where  testator  owned  a 
quarter  section,  on  the  southeast  quarter  of 
which  his  house  was  located,  his  will  granting 
40  acres  between  his  northeast  coruer  and  the 
south  line  of  an  adjacent  section  to  the  north 
should  be  construed  to  srant  tbe  northeast  quar- 
ter of  the  quarter  section  owned  by  testator.— 
In  re  Peters'  Estate,  172  P.  870. 

Devise  of  40  acres  "between  my  northeast 
comer  and  south  iine  of  other  owner,  "also 
all  property  on  east  side  of  N.  W.  and  of 
southwest  quarter,  and  "also  all  left  of  N.  W. 
V4."  fteld  to  devise  all  of  northwest  quarter  and 
northeast  quarter  east  of  diagonal  road  across 
section,  and  southwest  quarter  with  all  of 
northwest  quarter  west  of  such  road.— Id. 

(B)  Natare  of  Batatas  aad  Intevasts  Cre- 
Ma«. 

«=>60l(l)  (Cal.)  Where  absolute  property  in 
estate  is  devised,  or  where  unrestrained  power 
of  sale  is  given  devisees,  limitation  over  to  an- 
other is  void  as  inconsistent.— Bwelnhart  r. 
Plant  Inv.  Co.,  172  P.  386. 

(Q)  Conditions  and  Restvletlans. 

^»647  (Wash.)  Will  bequeathing  to  legatee 
named  sum,  provided  she  is  legally  divorced 
from  her  husband  and  still  bears  his  name, 
imposed  a  "condition  precedent"  which  is  not 
in  restraint  of  marriage  or  an  inducement  to 
obtain  a  divorce. — In  re  Nichols'  Estate,  172 
P.  1146. 

VIZ.  RISKTS  AliPIilABIUTIES  OF 
DEVISEES  AND  iJiOATEES. 

(A)  Natnra  af  Title  and  Rishts  la  Gen- 
eral. 

^^714  (Wash.)  Where  will  provided  for  pay- 
meot  of  all  debtf^  and  gave  a  legacy  to  a  cred- 
itor, no  presumption  necessarily  arose  that  the 
liequest  was  in  payment  of  the  debt,  and  the 
presumption  that  it  was  could  not  be  indulged 
where  the  legacy  was  less  than  the  debt,  nor 
could  it  be  aided  by  fact  that  creditor  was 
named  as  a  residuary  legatee,  where  the  re- 
sidunm  was  uncertain  in  amount  or  time  of 
payment.— Olsen  r.  Hagan,  172  P.  1173. 

<C>  Advantsenivntii,    Ademption,  BatlaCac- 
tion,  and  Lapiie. 

^»776  (Wash.)  Tinder  will  bequeathing  a 
named  sum,  provided  legatee  is  legally  divorc- 
ed from  her  husband  and  still  hearn  his  name, 
where  legatee  had  not  been  divorced  at  death 
of  testator,  legacy  lapsed,  and  a  subsequent 
divorce  was  unavailing.— In  re  Nichols*  Estate, 
172  P.  1140. 

(D)  Election. 

^^78 1  (Wash.)  One  cannot  take  under  a  will 
and  at  the  same  time  set  up  a  claim  to  the 
entire  estate  on  the  ground  that  the  testator 
agreed  to  will  him  the  entire  estate. — Parkes  v. 
Burkhart,  172  I*.  008. 

WIRE  TAPPING. 

See  Telegraphs  and  Telephones,  ^=t70. 


WITHDRAWAL 

See  Oriminal  Law,  «=»274. 

WITNESSES. 

Sec  Appeal  and  Error,  fr=>1048:  Criminal  Law, 
*=9507.  643,  553,  694,  595,  785,  829,  919, 
1036,  1170% ;  Depo8iti<Mi8,  «=»12 :  Evidence, 
«=>502;  Periury;  Trial,  «=>45;  Wills, 
«9>11»,  144,  303. 

IX.  COMPBTEMCr. 

(A)  C^apaeltr  mmd  ffevaliaeatlona  In  Q«n- 

ernl. 

4s340^)  (Ariz.)  Admission  of  testimony  of  In- 
dian boy  of  13,  objected  to  because  of  witness' 
youth  and  inabUity  to  understand  obligation  of 
an  oath,  was  discretionary.— Sheek  v.  State,  172 

P.  662. 

'(O)  Testimony  of  Partle*  or  PerHoni  la- 
terestfd.  (or  or  aarainst  Reprcaenta- 
tivea,  gnrvlTors,  or  flnooassora  In 
Title  or  lnt«r«Bt  of  Persona  Decaas- 
ed  or  Ineompeient. 

^159(8)  (Okl.)  Under  Rev.  Laws  1910,  S 
5049,  party  to  civil  action  against  administra- 
tor is  incompetent  to  testify,  in  his  own  be- 
half, to  facts  which  will  raise  implied  contract 
between  party  and  decedent.— Ii'^uss  r.  Cocan- 
nouer,  172  P.  1077. 

(D)  Confldentinl  Relatloaa  and  Prlvtl«Kod 
ConininnicatlonB. 

®=>2I9(3)  (Or.)  In  a  depositor's  action  against 
a  bank  to  recover  a  deposit,  a  letter  written  by 
bim  to  an  attorney  held  not  privilegad  as  one 
between  attorney  and  client  under  L.  O.  L.  | 
73.^,  BUbd.  2,  in  view  of  section  734,  where 

Slaintiff  had  testified  on  the  ssme  subject.- Mc- 
iamee  v.  First  Kat  Bank,  172  P.  801. 

QX.  EXAimrATIOll. 

(B)  Oroaa-Bxnmlnatlon  and  Re-Bxantina. 

tlon. 

^^269(15)  (Ariz.)  Cross-examination  of  plain- 
tiffs witness  to  develop  a  matter  of  defense  set 
up  in  the  answer,  ana  which  defendant  is  re- 
quired to  bring  out  as  a  part  of  his  own  case. 
Is  properly  excluded.— Ellis  v.  First  Nat  Bank, 
172  P.  281. 

'S=5»276  (Colo.)  If  defendant,  called  by  plaintiff 
for  examination  under  Rev.  St  1908,  §  7284, 
had  suffered  default,  he  was  no  longer  adverse 
party,  but  his  testimony  might  be  properly  ad- 
mitted, in  view  of  notice  of  cross-examination. 
—Western  Investment  &  Land  Co.  v.  First  Nat. 
Bank,  172  P.  6. 

^t=»287(3)  (Cal-App.)  Where,  upon  cross-ex- 
amination of  victim  of  assault  with  intent  to 
hill  who  had  stated  at  trial  that  he  could  not 
recall  incidents,  it  developed  tbat  before  grand 
jury  he  attempted  to  give  some  details  of 
shooting,  it  was  proper  on  redirect  examination 
to  ask  how  he  came  to  give  such  testimony  be- 
fore grand  jury.— People  v.  Bhaw,  172  P.  401. 

IV.  GBXDmrLrrr.  ixpEAcmMBiTT, 

OOVT&ASICTXOH.  AMD  OOB- 
BOBOBATIOH. 
(A>  In  Qanaral. 

€=>3I7(3)  (Cal.)  Under  Code  Civ.  Proc.  {  20flL 
subd.  3,  the  court,  if  a  witness  willfully  swears 
faLiely  to  a  material  fact,  is  justified  in  re- 
jecting hi«  whole  testimtmy.— In  re  EViedman's 
Kstate,  172  P.  140. 

^=»327  (Mont.)  In  action  for  Injuries- to  pedes- 
trian when  struck  by  automobile  on  highway, 
evidence  that  be  was  then  intoxicated  was  ad- 
missible under  the  general  denials  of  the  an- 
swer, as  challenging  credibility  of  his  testimony 
as  to  speed  of  the  automobile. — Herzig  v.  tiand- 
berg,  172  P.  132. 
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(B)  Cliaracter  ud  Conduct  of  Wltues*. 

^^352  (Am.)  Where  accused's  witness,  esll- 
ed  to  testify  as  to  general  reputation  of  a  state's 
witness  for  truth  and  v«racity,  not  understand- 
ing what  general  reputation  meant,  persisted 
in  stating  bis  own  opinion  of  state  witness' 
truth  and  veracity,  disclosing  personal  enmity 
towards  him,  his  testimony  was  properly  eX' 
cluded.-Sheek  v.  SUte,  172  P.  fiOi. 
€»354  (Colo.)  Defendant  tried  for  larceny  of 
beef  animal  cannot  be  impeached  on  immaterial 
matter  of  his  ever  having  killed  any  beef. — 
King     People,  172  P.  & 

(C)  Inlereat  and  Bla«  of  Wltneaa. 

^9369  (Wash.)  In  action  for  injuries,  where 
defendant  set  up  release  given  to  indemnity 
company  by  plaintiff,  it  was  competent  to  show 
that  a  witness  for  defendant  who  procured  the 
release  was  the  agent  of  the  indemnity  com- 
pany for  the  pnrpone  of  showing  bis  credibility. 
—Rust  V.  Washington  Tool  &  Hardware  Co., 
172  P.  846. 

€==370(1)  (CaLApp.)  Conceding  arresting  of- 
licer  was  hostile  to  accused,  such  matters  went 
to  bis  credibility,  but  did  not  conclusively  show 
that  his  testimony  or  that  of  witnesses  secur- 
ed by  him  was  false.— People  v.  Fraysier,  172 
P.  1126. 

rD)  Tnconalitent   Btateinema  br  Wltne^B. 

«=:»3S0(5)  (N.M.)  Under  Code  1»1&.  {  2180. 
proof  of  prior  contradictory  statements  of 
party's  own  witness,  is  admissible  only  where 
witness  has  given  affirmative  testimony  hostile 
to  party  ealiiug  him.— State  v.  Hite.  172  P.  419. 

Under  Code  1915,  §  2180,  that  one's  own  wit- 
ness has  failed  to  testify  as  expected  docs  not 
warrant  his  impeachment  by  proof  of  prior 
statements  in  conformity  to  what  he  was  ex- 
pected to  testify.— Id. 

«=»382  (N.M.)  Under  Code  1915,  S  2180,  proof 
uf  prior  contradictory  statements  of  party's 
own  witness,  must  be  confined  to  contradic- 
tions of  injurious  testimony.— State  T.  Hite,  172 
P.  419. 

^=^383  (Utah)  A  witness  cannot  be  impeach- 
ed as  to  immaterial  statements. — Kucheumeis- 
ter  v.  Ijos  Angeles  &  8.  L.  R.  Co.,  172  P.  725. 
®=»397  (Wash.)  That  witnesses  in  police  court 
testified  contrary  to  their  testimony  in  the  civil 
suit  went  to  the  weight  and  credibility  and  not 
the  competrncy  of  their  testimouy. — McDorman 
V.  i>unn,  172  P.  244. 

WOMEN. 

See  Jury,  «=»39. 

WORDS  AND  PHRASES. 

"Abutting  upon  street."— Chicago.  M.  &  St.  P. 

By.  Co.  V.  Poland  (Mont)  172  P.  541. 
"Accoraplicp," — Pwtnle  v,  Uckks  (Cal.)   172  P. 

l.')2;  State  V.  Mtr'irtain  (T'tah)  172  P.  4S1. 
•'Acquire."— Jolly  v.  McCoy  (Cal.  App.)  172  P. 

618. 

"Actionable  negligent."— I^tuk  v.  WUkes  (Okl.) 

172  P.  1)29. 

"Actionable  per  sc."— Eciiyer  v.  New  Tork  Life 

Ins.  Co.  (Wash.)  172  P.  .m 
"Action  for  determination  of  interest  in  real 

Siroperty."- Zane  v.  Vawter  (Kan.)  172  P. 
t7. 

"Admission."— State  T.  DDncao  (Wash.)  172 

P.  Hl.'i. 

"Altbi.'-Azbill  v.  State  (Ariz.)  172  P.  608. 

"Alienation."— Worthlngton  v.  Tipton  (N.  M.) 
172  P.  ItHS. 

"Also."— Lindsley  v.  Oity  and  County  of  Den- 
ver (Colo.)  172  P.  707. 

"Amendment."— Maclean  v.  Brodigan  (Nev.) 
172  P.  .375. 

"Any  cause."— Iloglau  v.  tieddes  (Wyo.)  172  P. 


"Appeal."— State  v.  Superior  Conrt  of  King 

County  (Wash.)  172  P.  257. 
"Appurtenance."'—<")ne  Cadillac  Automobile  v. 

State  (Okl.)  172  P.  «2:  I-ebrecbt  v.  Same, 

Id.  65:  One  Moon  Automobile  t.  Same,  Id. 

GO;  State  v.  One  Packard  Automobile.  Id. 
"Arising  in  course  of  employment." — Moore  & 

Scott  Iron  "Works  v.  Industrial  Accident 

Commission  (Cal.  App.)  172  I*.  1114. 
"Assault  with  intent  to  rape."— State  v.  Duck- 

ett  (N.  M.)  172  P.  189. 
"Asmimption  of  risk."— Kuchenmeister  v.  Lo« 

Angeles  &  S.  L.  R.  Co.  (irtah)  172  P.  725. 
"Attempt  to  collect"— Northern  Pac,  By.  Co. 

v.  Snohomish  County  (Wash.)  172  P.  878. 
"Attestation."- In  re  Jones'  Estate  (Wash.)  172 

P.  20ti. 

"Bad  faith."— Hamaker  v.  Bryan  (Cal.)  172  P. 
391. 

"Benefit."— Bundy  v.  Petroleum  Products  Co. 
(Kan.J^  172  P.  1020. 

"B«ievolence."~Su8roan  v.  Young  Men's  Chris- 
tian Ass'd  of  Seattle  (Wash.)  172  P.  u&l. 

"Bins."— In  ro  Friedman's  Kstate  (Cal.)  172  P. 
140. 

"Bitulithic."— Washburn  v.  Board  of  Com'ra  cf 

Shawnee  County  (Kan.)  172  P.  997. 
"Bitumen."— Waahbum  v.  Board  of  Com'rg  of 

Shawnee  County  (Kan.)  172  P.  997. 
"BituminouB  macadam."— -Washburn  v.  Board 

of  Com'rs  of  Shawnee  County  iKan.)  172 

P.  997. 

"Blind."— Industrial  Commission  of  Colorado 

V.  Johnson  (Colo.)  172  P.  422. 
"Bona  fide  purchaser.  —Berry  v.  Tolleson  (Okl.) 

172  P.  rao. 

"Brought."- Bruenn  v.  JJorth  Yakima  School 
Dist.  No.  7,  Yakima  Couuty  (Wash.)  172  P. 
5«8. 

"Carrier."-Cushing  v.  White  (Wash.)  172  P. 
'J29. 

"Cases  at  law."— Cfity  of  Seno  v.  Dixon  (Nev.) 

172  P.  367. 
"CcrtiorarL"— Lanterman    T.    Anderson  {.CaiL 

App.)  172  P.  625. 
"Charity."- Susman  v.  Young  Men's  Christian 

Ass'n  of  Seattle  (Wash.)  172  P.  554. 
"Citl«en."-RenUe  v.  Iteutie  (Okl.)  172  108-*!. 
"Colorable  tranaaeticm."— Oslwm    v.  Osbom 

(Kan.)  172  P.  2;*. 
"Common  carrier." — Gushing  v.  White  (Wash.) 

172  P.  229. 

"Company."— Kniglits  and  Ladies  of'iiiecurity  t. 

tJrey  (Okl.)  172  P.  038. 
"Condition  precedent." — In  re  Nichols'  Batate, 

(Wash.)  172  P.  114<J. 
"Constructive  trust." — Powell  v.  Adlcr  (Okl.) 
172  P.  55;    Parkes  v.  Burkhart  (Wash.) 
172  P.  908. 

"Consummate."— Turner  t.  Watkins  (Cal.  App.) 

172  P.  020. 

"Contract."— State  v.  district  Court  of  First 

Judicial  Dist.  in  and  fur  I^^wis  and  Clark 

County  (Mont.)  172  P.  lOItO. 
"Contributory   negligence." — Kuchenmeister  v. 

Los  Angeles  &  S.  L.  It,  Co.  (Utah)  172  P. 

725. 

"Conversion."— Dixon   T.   Southern  Pac.  Co. 

(Nev.)  172  P.  .108. 
"Conviction."— State  t.   Will   (Kan.)   172  P. 

1003. 

"Duy."  -State  v.  Hnrn  (Wash.)  172  P.  114". 
"Uefective."— Daniels  v.  Bunch  (Okl.)  172  P. 

ins(;. 

"Delivery."— King    v.    Antrim  ,Lnmber  Co. 

(Okl.)  172  P.  958. 
"Discretion."— I'll rker  v.  Industrial  Insnrance 

Department  (Wash.)  172  P.  830. 
"Dicsipated."— Hughes  v.  Carr  (Wash.)  172  P. 

224. 

"DiMtrict."- State  v.  Balles  (N.  M.)  172  P.  196. 
"Due  proceaa  of  law."- Wilhite  v.  Cruce  (OH.) 
172  I>.  9<I2. 

■■i:iKOwhere."-Azblll  v.  State  (Arix.)  172  P. 
tJf.H. 

"Kmployed  in  interstate  commerce."- Stool  ». 
Southern  Pac.  Co.  (Or.)  172  P.  101. 
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"Equitable  asslgament."— Wbbco  County  t.  New 
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